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92-47, Assignts. 101-27 es “s 112-12 UL1e|et282.9 ce wt 135- 4 93 | 143-1 Abatem. & 
88 199, 200 | 101-28 ae 112-18 Ten.inG.| 123-10 “ “ 135-5 93 R. § 198 
92-49 101-29) “ 112-14 a son ones atit “ “ 135- 6 93; 148-2 ‘ § 210 
o=50 mane “ NPSL ee 113-15 Tew eea ts “ “ 135- 7 93} 148-8 <S* § 202 
93-51“ co 102200 Memes C. 113-16 112, 119.| 123-18 ae « 135- § CPi Meee S aby a s 
93-59 Ex.&Adm. | 10233 “ « 113-17 128 | 123-15 SE Neg | eda 92) 143-18 413 
§ 1980} 102-34 “ Co 114-18 115 | 124-20 149, 150 | 186-11 92) 148-14 433 
94-60 .** a“ 102-36 139 | 114-19 115 | 124-22 149, 150 | 136-12 92) 143-19 422 
94-61 = a 102-37 139 | 114-21 115, 118 : 
94-62 ee ss 
PARTITION 
152-1 1/ 156-33 6) 159-62 25°) 163-90 . 18) 166-20 15 { 169-54 45 
152- 2 1| 156-34 38 | 159-63 25 | 163-91 18 | 166-21 35 | 169-55 45 
153- 3 13 | 156-35 8] 159-64 25 | 163-92 18 | 166-25 36 | 169-56 209 
153- 6 2) 156-37 Guard. & 159-65 25 | 163-93 3] 166-27 37 | 169-57 209 
153- 7 2 W. § 226 | 159-66 34 | 163-95 18 | 167-28 38 | 170-58 210 
153- 8 Siig i56=88) a“ ss 159-67 34 | 163-96 19 | 167-29 37 | 170-59 217 
153- 9 3| 156-39 10 | 159-63 33 | 163-97 20 | 167-30 37 | 170-60 211 
153-10 3] 157-40 41 | 159-69 26 | 163-98 20} 167-31 20) | er 0-Glan 211 
153-11 2,4 | 157-41 41] 159-70 32 | 163-99 21 | 167-32 39 | 170-62 218, 214 
153-12 4] 157-42 41 | 159-71 Cale ahigeaat 23 | 167-33 39 | 171-63 214 
153-13 4 | 157-43 41] 160-72 33. | 163- 2 23 | 167-34 39 | 471-64 213 
153-14 5 | 157-44 41 | 160-73 14/ 164-3 23 | 167-35 31 | 471-65 48 
154-15 13 | 157-45 41 | 160-74 Frauds, St. 164- 4 Frauds, St. 167-36 39 | 171-66 48, 213 
154-16 22 | 157-46 41 of § 163 of § 163 | 167-87 39 | 171-68 216% 
154-17 13 | 157-47 29} 160-75 ‘ <e 164- 5 43, 44 | 168-38 39 | 171-69 214, 215 
154-18 28,29 | 157-48 42) 161-76 ‘* ¢ 164- 6 30 | 168-39 39 | 171-70 212, 214-216 
154-19 13 | 157-49 42 | 161-77 30 | 165-7 30 | 168-40 36 | 173-71 219 
154-20 18 | 158-50 42 | 161-78 43 | 165-8 35 | 168-41 36 | 173-73 219 
154-21 13 | 158-51 42| 161-79 27 | 165-9 35 | 168-42 31} 173-74 990. 
154-22 13 | 158-52 24-| 161-80 16 | 165-10 30, 33 | 168-43 18 | 173-75 220 
154-24 3 | 158-53 24.| 162-81 15 | 165-11 32,45 | 168-44 31 | 174-76 220 
154-25 3] 158-54 24 | 162-82 15 | 166-12 45 | 168-45 31 | 174-77 920 
154-26 3| 158-55 45 | 162-83 17 | 166-13 45 | 168-47 40 | 174-78 221 
155-27 5 158-56 24 162-84 17 166-14 45 169-48 19 174-79 229, 
155-28 5 | 158-57 24 | 162-85 20 | 166-15 45 | 169-49 46 | 174-80 229 
155-29 5 |. 158-58 24 | 162-86 17 | 166-16 45 | 169-50 46 | 174-81 54 
155-30 6 | 158-59 24 | 162-87 17 | 166-17 45 |) 169-51 46 | 174-82 54 
155-81 6] 158-60 45 | 162-88 17 | 166-18 45.| 169-52 45 | 174-83 54 
156-32 6 | 158-61 25 | 162-89 17 | 166-19 14} 169-53 45 | 174-84 54 


_ 


30 Cye 47 C.J.) 
Page Note Sec. 
174-85 58 
175-86 59 
175-87 56 
175-88 55 
175-89 55 
175-90 55 
175-91 60 
175-92 60 
175-93 60 
175-94 66 
176-95 66 
76-96 66 
176-97 155 
176-97a 155 
176-98 160 
176-99 160 
176-1 160 
176-2 156, 160, 155 
17S 160 
177-4 50 
177-6 50 
178-7 50 
178-8 52 
178-9 52 
179-11 73 
179-12 73 
179-13 164 
180-14 243 
180-15 74 
180-16 64, 191-196 
180-17 191 
180-18 191-194 
180-19 191 
180-20 75 
180-21 933 
180-22 175 
180-23 107, 175 
181-24 73, 168 
181-25 173 
181-26 69, 164 
181-2T 70 
181-28 164 
181-29 76 
181-30 Divorce § 773 
181-31 77 
181-32 78 
181-33 78 
181-34 78 
182-36 107 
182-37 175 
183-38 176 
183-39 177 
183-40 175 
183-41 175 
183-42 176 
183-44 168 
184-45 171 
184-46 171 
184-47 169-170, 171 
184-48 84 
184-49 Partn. § 259 
184-50 ae “e 
184-51 e of 
185-53 120 
185-54 119 
186-55 120 
186-56 123 
187-57 Homesteads 
§§ 54814-551 
ives cs 
187-59“ ts 
187-60 ‘* fe 
ASiaolie < ae 
187-62 ae “e 
187-63 “oe “ee 
187-64 ae oe 
187-65 131 
> 187-66 131 
188-67 132 
188-68 133 
188-69 133 
188-70 131 
188-71 164 
188-73 165 
189-74 165 
189-75 185 
189-76 177 
189-77 142 
189-78 134 
189-79 134 
189-80 142 
189-81 204, 205 
190-82 79, 107 | 
190-83 79, 107 | 
190-84 121 
190-85 107 
190-86 198 | 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


30 Cye 47 C.J. 
Page Note Sec. 
190-87 111 
191-88 Lim. of Act 
§ 60 
227 
191-90 107-110 
192-91 112 
192-92 112 
193-93 117 
193-94 117 
193-95 117 
194-96 118 
194-97 118 
194-98 116 
194-99 116 
194-1 202 
194-2 202 
194-3 202 
194-4 202 
194-5 198 
195-6 198 
195-7 198 
195-8 198 
195-9 86 
195-10 328 
195-11 201 
195-12 201 
195-13 201 
196-14 200 
196-15 189 
196-16 189 
196-17 189, 239 
196-18 189 
196-19» 187 
196-20 187 
197-21 187 
197-22 234 
197-23 234 
197-24 234 
197-25 234 
197-26 234 
197-27 187 
197-28 187 
197-30 187 
197-31 628 
197-32 628 
197-33 832 
197-34 188 
197-35 235 
197-36 188 
198-37 208 
198-38 203 
198-39 203 
198-40 136-140 
199-41 137, 140 
199-42 . 136, 137, 139 
199-43 136 
199-44 136-140 
199-46 167 
19947 178 
199-48 931 
199-49 168, 171, 174 
200-50 167 
200-51 80 
200-52 197 
200-53 197 
200-54 197 
200-55 195, 196 
200-58 Aliens § 38 
200-59 = se 
201-61 
201-62 236-241 
201-63 236-241 
201-64 236-241 
201-68 231 
202-69 App. & B. 
§ 3179 
202-70 232 
202-71 230 
202-73 280 
203-74 280 
203-75 274 
203-76 264 
203-77 264 
203-78 264 
203-79 264 
203-81 264 
203-82 264, 273 
203-83 264 
204-84. 269, 270 
204-85 285 
204-86 269, 270 
204-87 269 
204-88 274 
204-89 274 
204-92 269 
204-93 272 
204-94 272 


PARTITION—Continued 


Tt Oa | FTO 
30 Cye 47 C.J.| 30 Cye 47 C.J. 


Page Note Sec. |Page Note Sec. 
204-95 272 | 215-6 325 
205-86 417, 931 | 215-7 324, 325 
205-97 417, 931 | 215-8 824, 325 
ee 417, 931 216-9, 328 

5 9 6-1 329 
205-2 417, 641 | 216-11 334 
205-8 277 | 216-12 334 
206-8 mt | tri 339 
2 7 217-14 
26-1 218 ait-17 329 

- 44] 217-1 
206-9 244 | 217-20 329 
206-10 268 | 217-23 330 

11 246 | 218-25 278 
206-18 246 218-26 337 
2 246 | 218-27 331 
206-15 246 | 218-28 331 
207-16 246 | 218-29 332 
207-17 246 | 218-30 405 
207-18 243 | 218-31 405 
207-19 243 | 219-32 544 
207-20 243 | 219-33 544 
201-21 24s 219-34 Bad 

ES, 219-35 4 
207-23 243 | 219-36 4T7 
mS fie § 

= 219-39 
208-29 251 | 219-40 336 
060 OU 

219-42 43 
208-32 250 | 219-43 468 
208-33 252, 258 | 219-44 468 
208-34 253 | 220-45 468 
309-3" oO Sue Bens re 

- , 9382 | 220-48 4 
209-38 259-261 | 220-49 370 
208-39 259, 3 220-50 37 
209 2 | 220-51 
or or 

1 220-5 
210-45 800 | 220-54 365 
210-46 800 | 220-55 364 
210-47 800 | 220-56 366 
210-48 266 | 221-57 368 
ees on 221-59 360 
211-5 360 
211-51 266 pies 255 

221-62 
211-52 263 221-63 352 
211-53 287 | 991-64 293, 309 
211-54 290 | 991-65 309 
211-55 287 221-66 309 
211-56 267 | 991-67 309 

4 2 
211-59 2T | 999-71 295 
211-60 62 | 999-79 298 
212-61 245 | 999-73 309 
212-62 283 | 999-74 296 
212-64 AC Ee META 303 

268 : : 
212-65 BL | 222-77 301, 302 
a baw 222-18 301, 302 
Ele g 712 | 228-79 278, 300 
223-80 303, 304 
apes fy | 228-81 307 
eee o76 | 223-82 307 
nee 976 | 223-85 307 
213-73 Zissl areas mae 
213-74 276 | 228-! 
213-75 * 276, 414 | 223-88 o07 
213-76 976 | 223-89 307 
213-77 309 | 224-91 307 
213-78 307 | 224-92 oe 
213-79 420 | 224-94 426, 427 
224-95 344 
213-80 51 | 24 
213-81 BL | LOT 362 
ea 28 ah 
pia ae 224-98 351 
214-85 283, 292 | 224-99 361 
314-90 339 | 224-4 362 
214-91 321 | 224-5 362 
214-92 322 | 225-6 262 
214-93 392 | 225-7 361 
214-94 322 | 295-8 345 
215-95 322 | 225-9 282 
215-96, 322 225-11 Abatem. 
215-97 334 & R, § 396 
215-98 822 | 225-12 151 
215-99 326 | 225-13 282 
215-1 324} 225-14 345 
215-2 324 | 225-16 345 
215-3 325 | 295-17 345 
215-4 325 | ° 225-19 346 
215-5 825 | 225-20 346 


30 Cye 47 C.J. 
Page Note Sec. 
226-21 3874 
226-22 346 
226-23 346 
226-25 346 
226-26 144-150, 346 
226-27 144-150, 346 
227-28 150 
227-29 348 
227-30 347 
227-31 346, 374 
227-32 348 
227-33 348 
227-34 348 
227-35 350 
227-87 351 
227-38 349 
227-39 353, 546 
228-40 349 
228-41 546 
228-43 546 
228-44 353 
228-45 353 
228-46 352 
228-47 353 
228-48 353 
228-49 353 
228-50 359 
228-51 353 
228-5la 354 
228-52 546 
228-53 356 
229-54 355 
229-55 546 
229-56 364 
229-57 368 
229-58 370 
229-59 284 
229-60 285 
229-61 285 
229-63 285, 286 
229-64 285 
229-65 285 
230-66 289 
230-67 284 
231-69 477, 478 
2381-70 478 
231-71 479 
231-72 479 
231-73 480, 544, 546 
231-74 480 
231-75 483 
231-76 483 
232-17 483 
232-78 480 
232-79 484 
232-80 484 
232-81 856 
232-82 488 
232-84 488 
232-85 488 
233-86 488 
233-88 488 
233-89 494 
233-90 492 
233-91 544, 546, 549 
233-92 489. 
233-93 489 
233-934 487 
233-93b 488 
233-93¢ 483 
233-94 506 
234-95 506 
234-96 490 
234-97 515 
235-98 855 
235-99 507 
236-1 506, 507 
236-2 506, 507, 511 
236-3 498, 499 
236-4 508 
236-5 512 
236-6 512 
236-7 512 
236-8 512 
237-9 512 
237-10 486 
237-11 486, 496 
237-12 486, 496, 511 
237-1 843 
237-14 511 
237-15 486 
238-16 532 
238-17 99 
238-18 477 
238-19 477 
238-20 ATT 
238-21 477 
238-22 ATT 


X111 

30 Cye 47 C3 
Page Note Sec. 
238-23 477 
238-24 477 
238-25. 477 
238-26 477 
238-27 477 
238-28 ATT 
238-29 518 
239-30 518 
239-31 521 
239-32 524 
239-33 518, 522 
239-34 518 
239-35 518 
239-36 518 
240-37 527 
240-38 518 
240-39 522, 524 
240-40 524 
240-41 528 
240-42 526 
240-43 587 
240-44 586, 587 
241-46 311 
241-47 310 
241-48 312 
241-49 313 
241-50 315 
241-51 314 
242-52 494 
242-53 525 
242-54 625 
242-55 515 
242-56 372 
242-57 371, 391 
243-58 112 
243-60 89 
244-61 91 
244-62 94 

244-63 103 . 
244-64 95 
244-65 97, 102 
244-66 377-380 
245-67 383 
245-68 387 
245-72 350 
245-73 380 
246-74 y 384 
246-75 373 
246-76 374 
246-77 384 
246-78 384 
246-80 380 
246-81 372, 375 
246-82 375 
246-83. 3875 
246-84 466, 473 
246-85 458, 465 
247-86 390 
247-90 394 
247-91 393, 394 
248-94 393 
248-95 393 
248-96 393 
248-97 388 
248-98 388 
248-99 365 

248-1 Abatem. 

& R. § 396 
248-2 388 
248-3 388 
248-4 388 
248-5 389 
248-6 389 
248-7 395 
248-8 395. 
248-9 406 
249-13 432. 
249-14 416, 930 
249-16 298, 417, 932 
249-17 932 
249-18 532 
249-19 532 
249-20 488 
249-21 485 
249-22 477 
249-23 ATT 
250-24 477 
250-25 483, 485 
250-26 480 
250-27 402 
250-28 404 
250-29 550 
250-30 458 
250-31 458, 550 
250-32 431 
251-33 487, 452, 466 
251-40 400 
251-41 400 


XIV CYC-CORPUS JURIS PARALLEL REFERENCE TABLE | 
PARTITION— Continued 
————x pe Ses) ES a es bef oe ER GREED ayy PA ey UN ] 

30 Oye 47 C.J.| 30 Cye 47 ©.3.|" 30 Cye 47 ©.3.|" 30 Cye GiGh | aedre | Ge eats Oe 4 
Page Note Sec. |Page Note Sec. y Yc J.| 30 Cye 47 CS. 
251-42 400 | 263-58 Sal oa ou. 6 | 2ean oe ne pe ae er toe a 

i : 4, 675 | 288-95 308 | 301-13 927 y 
251-48 409 | 263-60 567 | 275-73 "694 | 288-96 825 | 30 ede ae 
251-44 409 363-62 B84 | 97574 695 aes 1-14 919 316-18 322 
252-46 409 | 263-63 563 | 275-75 698, 710, 711 38898 S38 | a0i16 oi | Seat 381 
252-48 40 | 264-64 bes | 276-77 639-691 | 288-1 797, 88 | 30L-17 911, 914, 928 | 316-02 302 
252- 27 92 | 239-4 765, 802, | 301-18 "911 & 

252-50 405 | 264-66 587 | 275-79 696-704 "813 arese 332 
252-52 406 | 264-67 B87 | 276-80 604, 700 | 280-5 02, SI, 81 | 302-21 eos | sty oe i 
pee ies 621} 276-81 766 | 289-6 ” gp5° 958 | 302-22 in | ee ee 
5 9 605 | 276-82 : 
252-56 412 | 264-70 609 | 276-85 irene 790 | 300-24 too, 233.1 sive re 
eee bana eg 621 | 276-86 753, 764 | 290-11 is | 30227 413, 6277 G28 | 317-8 ae 
2-58 App.&E | 24-73 gos | 277-87 747, 162, TA | 290-12 me | soto og | Sieos vudewieee 
66-768 € ft ; 
253-59 418 | 265—75a 622 | 277-88 feo, 174 | 290-15 763 | 30832 oot eo 
TOs rea sees 600°)! (27-89 72, 774 | 290-16 Conversion | 303-33 405,473 | 17-90 . 259954 
253-63 415 |° 265-80 560, 612 | 277-91 698, 71 | 290-17 eel os 293 
253-64, 417 | 265-81 613 | 277-92 Ti, 771 | 291-92 "909 | 303-38 Bs \ cigs ae 
253-65 293, 417 | 265-82 609-613 | 277-93 "766 | 291-23 850 | 304-40 oe Vacca one 
253-67 555 | 265-83 612 | 277-94 771 | 291-24 B44, 846 | 304-41 divert see ne 
254-68 555 | 265-84 621 | 277-96 773 | 291-26 "351 | 304-42 "ata | Sones pee 
= Oe Mere rip tad Tee | moze 851, 852 | SOLS siz |, fants rs 
; 278-98 775 g 3 i : 
254-71 555 | 266-90 604, 613, 615 | 278-99 Pye tang os eee. he ye 645 
254-74 550 | 266-91 615 | 278-1 755 | 292-31 843, 853 Beret Cre eee rte 
254-75 555 | 266-92 613 | 278-2 755 | 992-32 Rees | eevee ee tener pene 603 
255-76 B61 | 266-93 619 | 278-3 755 | 299-38 See fib te geeceeee ec teense 780 
55-77 555, 620 | 266-95 622 | 278-4 775 | 999-35 an Equity 320-52 609 
236-78 620 | 266-954 609 | 279- 5a 755, 773-776 | 993-36. 810, B44 SS Bate sees 609. 
a Sap ad B62 | 279-6) 710, TLL, OR, | 293-38 844, 946 | 304-47 419, 865 | 321cee ts 
255-81 B51 | 267-98 geo | 279-7 Pores eee Conversion. Ss 420/| 321-57 620 
255-82 551 | 267-99 562 | 280- 8 wis | oped. enn a Sis 420 | 321-58 622, 627 
255-85 557 | 267-1 437 | 280-10 720 5 See ee 420 | 321-59 649 
255-86 57 | 267-2 437 | 280-11 722, 724-726 | 993-44 559 | 305-52 422 | 321-60 652, 653 
256-87 556 | 267-3 438 72 | esi pe bare 422 | 321-62 413, 417 
256-88 B56 | 267-4 437 | 290-12 721} 994-43 sein Whee £23, 428) 322-68 437 
256-89 556 | 268-6 437 | 280-15 801 | 594-44 ae apie d2d, | Sees 464, 658 
rao a inet cad 437 | 280-16 so | Seids sét, 842, 864 | 307-05 pe Pesce te aie 
256-91 556 | 268-9 436, 437 | 281-17 722,743 | 994-46 | ~~ 840. | 307-66 na 
256-92 556 | 268-10 437 | 281-18 Tis | Soggy Oe 427 | 324-72 865 
eo 255 ete 437 | 281-19 722 | 294-48 861, 864 | 308-68 re ee ne 
256-94 B55 | 269-12 437, 447 | 281-20 722, 743 | 994-49 eats Se 417 | 325-79 865 
256-95 woe Ot | 4g7 | 281-22 TeL, 122, 1A | 994-5 peo s0g 7h | ee ee 
256-98 601 | 269-15 437 | 281-24 758 pene pe ey ees 326-81 is 
256-99 55g | 269-16 437 | 282-29 652 '| 94: ee ae es Bee e 
956~- 1 559 269-17 437 289-30 652 294-53 882, 884 309 930 327-83 “ kc 
256- 2 559 269-18 437 289-32, 745 294-55 882, 884 -72 Judgm. 397-84 & “ 
25T- 4 560 | 269-19 437 | 282-33 wap | 295-56 897 |, $1sb7| 327-85 § 2380 
957- 5 563 | 269-20 437 | 289-35 757 | 295-57 ggz7. | 309-73 327-86. *¢ a 
257- 6 566 | 269-21 437 | 282-36 758, 754 | 295-08 gs6 | 309-75 415, 416 | 327-87 870 
257-7 - 560 | 269-22 437 | 283-37 754 | 295-59 g97 | 309-76 Judgm. 328-88 874 
251- 8 620 | 269-23 437 | 283-38 758 | 295-60 897 | a9 4, $1857 | 328-89 867 
257-9 , 06, 568 | 270-24 476 | 283-40 779, 787 | 295-61 S361 eae ia 1 828-90 867 
257-10 539, 581 | 270-25 472 | 283-41 748 | 295-62 886, 888, 897 | 999.79 © « ye 328-91 867 
258-11 580 | 270-27 445 | 283-42 764 | 295-67 895 | 399 es ee 328-92 875 
258-12 581 | 270-28 445 | 283-43 764, 779 | 295-70 884 80 328-93 867 
258-13 532 | 270-28a 443 | 284-45 784 | 295-71 884 416 | 328-94 869, 870 
258-14 588 | 271-29 466 | 284-46 746 | 296-72 gg7-gs9 | 209-81 Judgm. 328-96 870 
258-15 560 | 271-30 466 | 284-47 741 | 296-73 889 § 1357 | 328-97 870 
258-16 588 | 271-31 467 | 284-48 741 | 296-74 883 | 310-99 433 | 328-98 876 
58-18 506 | 271-32 471 | 284-49 741 | 296-75 883, 913 88 adam: 329-99 877 
258-19 566 | 271-34 458 | 285-51 742 | 296-76 ” 395, § 1357 | 329-1 875 
258-20 566 | 271-35 458 | 285-53 735, 742 | 297-77 909 | 310-88 433 | 329-2 879 
258-21 566 | 271-86 458 | 285-54 735 | 207-78 909 RCE: 329- 3 879 
259-23 566 | 271-37 658 | 295-55 © 935 | 297-79 317 | s10-85 « § 1357 | 329- 4 $81 
259-23 565'| 271-38 658 | 285-56 737 | 297-80 916 329- 5 875 
259-24 565 | 272-39 461 | 285-57 132-734 | 297-81 917 | 3104 930 | 329- 6 868 
259-25 565 | 272-42 432 | 286-61. 789 | 297-82 906, 917 Se, J UNE DI: 320- 8 868 
259-26 564.| 272-44 463 | 286-63 714 | 297-83 "917 $1357 | 330-9 868 
259-28 591, 597 | 272-45 462, 463 | 286-64 714 | 297-84 17 930 | 330-10 868 
259-29 598, 594, 615 | 272-46 728, 768 | 286-66 713 | 297-85 Tales mc alae 330-11 New Trial 
259-30 593 | 272-47 198 | 286-67 789 | 297-86 909, 924 § 1359 §§ 216-243 
259-31 595 | 272-48 457 | 286-68 712 | 298-87 "910 | 31 417 | 330-12 877 
260-32 595 | 272-49 189, 457 | 286-69 716 | 298-88 gue i oemone 416 | 330-13 868, 873 
260-34 603 | 273-50 187, 457 | 287-70 716 | 298-89 393 os =89 416 | 331-14 876, 877 
260-35 560 | 273-51 168 | 287-71 714 | 298-90 801 191 . 940 | 331-15 877 
260-36 560, 619 | 273-52 457 | 287-72 $31 | 298-91 Sari) Wikia ee 940 | 331-16 879 
260-37 668, 638, 639 | 273-53 457 | 287-73 831 | 298-92 886, 890 | stass 940 | 331-17 874 
260-38 568) 638 | 273-54 51, 451 | 287-74 789 | 298-93 Nebo fates 154 | 331-18 874 
260-39 568 | 273-56 63, 449 | 287-76 739 | 298-94 $e il nieces 420| 331-20 873 
260-40 633-635 | 273-57 62 | 287-77 830-832 | 298-96 SS STR srcek a aba 871 
261-41 635 | 273-58 182, 449, 453 | 287-78 832 | 298-97 918 § 1358 | 331-22 S71 
261-42 431 | 273-59 182 | 287-79 332 | 299-98 918 312-97 331-23 871 
261-43 579 | 273-60 176 | 287-80 830 | 299-99 ae ees 216 | 332-24 871 
261-45 587 | 273-61 437 | 287-81 758 | 299-1 bis ooiee 216 | 332-25 871 
261-46 587 | 273-62 187,451 | 287-82 834 | 299-2 920, 921 | Stee a 216 | 332-26 S71 
261-47 587 | 273-63 50, 450 | 287-84 836 | 299-3 oa eucate 216 | 332-27 881 
261-48 456 | 273-64 453 | 287-85 936 | 999-4 921 315- 3 216 | 332-28 881 
261-49 569 | 273-65 638, 640, 655, | 286-86 788 | 300-5 aol epee 216 | 332-29 881 
262-51 520 686 | 287-87 320, 822 | 300-6 920, 921, 926 | S16. 6 214, 216 | 332-31 881 
262-52 585 | 274-66 667 | 288-89 791, 836 | 300-7 Baars eA oN 221 | 382-38 815 
262-53 570 | 274-67 676 | 288-90 886 | 300-8 o19, 920 | Stes 221) 332-34 815 
262-54 585 | 274-68 677 | 288-91 836 | 300-10 920 | 816-8 187, 189 | 393-41 Assign. for 
262-55 585 | 274-69 658, 693 | 288-92 793 | 300-11 Hee Oe ith 185 B. of GC. § 492 
263-56 570 | 274-70 685 | 288-93 824 | 301-12 PrliCaice 821] 388-42 ** <8 497 
263-57 Bri | 274-71 680-682 | 288-94 800, 806 pe ee 322] 33343 * “ 


- 


J |" 
30 Cyc 47 C.J.) 30 Cye 
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47 C.J 

Page Note Sec. |Page Note Sec. 
249- 1 a 368-96 70 
352- 2 36 369-97 70 
352- 3 36 369-98 70 
352- 4 36 369-99 70 
352- 5 36 369- 1 47 
352- 6 36 869- 2 Landl. & T. 
352- 7 36 § 1923 
352- 8 36 369- 3 58 
352- 9 37 369- 4 63 
352-10 45 369- 5 63 
352-11 38 369- 6 62 
352-12 47 369- 7 69 
353-13 47 370- 8 41 
353-14 . 38 370-9 41 
353-15 38 370-10 69 
353-17 Hus, & W. 371-11 71 
§§ 259, 396, 397 371-12 71 
353-18 Infants § 193 372-13 val 
J 353-19 War 372-14 71 
» 353-20 Corp. § 2140 872-15 69 
354-21 Atty. & Cl. 372-16 69 
§ 117 372-17 71 

354-22 40 | 373-18 val 
354-23 58 373-19 71 
354-24 58 374-20 71 
; 354-25 41 374-21 69 
354-26 70 374-22 12 
355-27 70 374-23, 12 
355-28 70 375-24 73 
355-29 69 376-25 73 
355-30 Landl. & T. 377-26 73 
§ 1923 | 377-27 74 

70 378-28 75 

355-31 Landl. & T. 378-29 44, 75 
§ 1923 379-30 66 

70 879-31 69 

355-32, 97 380-32 66 
355-33 97 380-33 65 
355-34 58 380-34 64 
355-35, 57, 85 381-35. 61 
355-36 43 381-36 61 
356-39 Seamen 381-37 76 
356-40 381-38 76 
356-41 44 381-39 112 
357A2 44 382-41 112 
857-43, 44 382-42 112 
357-45 45 382-43 112 
357-46 45 382-44 104 
35747 45 382-45 112 
357-48 45 382-46 112 
357-49 45 38247 77, 81 
357-50 45 383-48 79, 81 
357-51 47 | 384-49 81 
358-52 46 384-50 81 
358-53 46 884-51 82 
358-54 46 | 384-52 83 
358-55 46 384-53 83 
358-56 48 385-54 83 
359-57 48 | 385-55 104 
359-58 48 885-56 79 
359-59 48 385-60 98 
359-60 48 385-61 98 
360-61 49 385-62 89 
360-62 Spec. Perf. 886-63 89 
360-63 Equity §§ 386-64 89 
82-91 | 386-65 91 

360-64 47 386-66 99 
361-65 47 386-67 99 
361-66 47 387-68 99 
361-67 47 387-69 99 
361-68 AT 387-70 100 
362-69 47 | 388-71 100 
362-70 47 388-72 101 
362-7t 70 | 389-73 101 
363-72 73 | 389-74 101 
363-73 71 | 389-75 102 
363-74 72 | 389-77 102 
363-75 71 | 390-78 89 
363-76 210 | 390-79 104 
363-77 5 890-80 92 
364-78 50, 226 | 390-81 94 
364-79. 50 891-82 104 
364-80 50 391-83 104 
364-81 50 392-84 104 
364-82 51] 392-85 104 
365-83 51 392-86 105 
865-84 51 893-87 105 
365-85 52 393-88 105 
366-86 52 393-89 105 
366-87 241 393-90: 106 
366-88 56 894-91 106 
866-89 56 394-93 107 
367-90 73 395-94 107 
367-91 41, 42, 70 395-95 108 
367-92 Shipping 395-97 104 
368-93 395-98 108 
368-94 70 | 396-99 108 
368-95 Ji | 396-1 108 


PARTNERSHIP 
pea aa 
30 Cye 47 C.J.|. 30 Cye 47 OS. 
Page Note Sec. |Page Note Sec. 
396- 2 108 | 412-5 136 
396- 3 412] 412-6 136 
396- 4 12 412-7 136 
96- 412- 8 136 
397 6 1 412- 9 70, 136 
97- 109 | 413-10 48, 136 
397- 8 409 | 413-11 140 
s97- 9 1) 413-12 140 
- 413-13 63 
397-11 834 | 413-14 61 
897-12 811) 413-15 136 
398-13 58 | 414-16 136 
398-14 58) 414-17 137 
399-16 Corp. § 152 414-18 137 
39918 “ = § 1527] 414 19 136 
400-19 ‘* 8 1531 = 
x by 414-20 137 
UNE i ce | 414-2 138 
400-22 “  gi5o¢| 414-22 136 
ai a 414-23 138 
400-23 $1530 | 444 54 aT 
400-24 “ © §§ 210) eo ne 
1536 | 415 97 139 
‘ a 
i wa oe eee thames 138 
wig « | 416-30 187 
= 7 | 416-31 136, 138 
401-3 re ne 
401-31 117 
401-32 117 ae a 
ae a 417-37 48 
402-35 111 417-388 141 
402-36 113,116 | 417-89 141 
402-37 116 417-40 141 
402-38 413 | 417-41 141 
402-39 115 | 417-42 48 
402-40 118 | 417-43 48 
402-41 118 417-44 142 
403-42 119 | 417-45 142 
ee lag 
403-4 142 
403-45 120} 418-48 142 
403-46 118 | 418-49 142 
Ree ere ty 
418-51 144 
403-49 122 | 418-52 144 
403-51 123 | 418-53 145 
404-62 123 | 418-54 145 
404-53 123 419-55 145 
19-56 5 
404-55 Bvid.§1265 | 4149-57 ps 
404-56 126 | 419-53 650 
404-57 126 | 419-59 146 
ces ae 419-60 789 
5 419-61 146 
405-60 134 | 419-62 146 
405-61 127 419-63 146 
ooo tee 419-64 146 
By 419-65 147 
po jaz | 419-66 147 
405-68 427 | 419-67 147 
405-67 126 419-68 147 
405-68 133 pated re 
405-69 133 47 
405-70 134 ie 147 
405-71 127 14 
406-72 407 | 420-73 147 
406-73 134 420-74 147 
406-74 134 | 420-75 150 
406-75 134 420-76 156-158 
406-76 134 420-77 149, 156-158 
406-77 134 fone 159, ins 
407-78 134 
407-80 131 421-80 151 
407-81 131 421-81 169 
408-82 3131 | 421-82 303 
408-83 127 421-83 308 
408-84 427 | 422-85 170 
409-85 127 | 422-86 170 
409-86 137 | 422-87 Tr.-M., Tr.- 
409-87 126 N., & Un- 
409-88 127 fair C. 
409-89 127 | 422-88 5 
409-90 127 | 422-89 5, 176 
409-91 127 | 422-90 5 
410-92 128 | 422-91 211, 292, 298 
410-93 428 | 423-92 172 
410-94 128 | 423-93 172 
411-95 128 Ege 172 
11-96 125 i 172 
411-97 429 | 423-97 211 
412-98 129 | 424-98 209 
412-99 429 | 424-99 572 
412-1 135 | 424-1 210 
412- 2 135 | 424-3 175 
412- 3 135 | 424-4 175 
412- 4 136 | 424-5 176 


—— 
30 Cye 47 C.J. 
Page Note Sec. 
424- 6 177, 192 
425- 7 182-184, 193- 
195 
425- 8 205 
425- 9 176 
426-10 17! 
426-11 176 
426-12 177 
426-13 431, 432 
426-14 178 
426-15 182 
426-16 182 
426-17 178, 182, 207 
427-18 182, 186, 192 
427-19 179 
427-20 178 
427-21 182 
427-22 192, 193 
428-23 190 
428-24 190 
428-25 190 
428-26 190 
428-27 190 
429-28 193 
429-29 193 
429-30 193 
429-31 193 
430-32 193 
430-33 193 
430-34 193 
430-35 193 
430-36 193 
430-37 190 
430-38 190 
430-39 193 
431-40 193 
431-41 190 
431-42 189 
432-43 189 
432-44 189 
432-45 189 
432-46 192, 193 
482-47 192, 193 
433-48 203 
433-49 203 
433-50 196 
433-51 196 
434-52 196 
434-53 196 
434-54 200 
434-56 200 
434-57 199 
435-58 200 
435-59 201 
435-60 201 
435-61 201 
436-62 201 
436-63 202 
436-64 202 
436-65 203 
436-66 207 
437-67 207 
437-68 207 
437-69 207 
437-70 . 207 
437-71 433 
437-73 432 
438-74 208 
438-75 208 
438-76 208 
438-77 460, 461 
438-78 461 
438-79 209 
438-80 209 
439-81 210 
439-82 210 
439-83 210 
439-84. 210 
439-85 210 
439-86 223 
439-87 223 
439-88 223 
440-89 847 
440-90 847 
440-91 176 
440-92 176 
440-93 176 
440-94, 212 
440-95 212 
440-96 213 
441-97 213 
441-98 215 
441-99 213 
441-1 213 
44]- 2 214 
441- 3 214 


[ 


30 Cye 


Page Note 


442-4 
442- 5 
442- 6 
442 7 
442- 8 
443- 9 
443-10 
443-11 
443-12 
443-13 
443-14 
444-15 
444-17 
444-18 


. 


538, 
538, 


441-444, 
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——Suo ys OO OF OO OF Or OOO OS OF Ey OO OFT 
30 Cye 47 C.J.| 30 Cye 47. C.J.| 30Cye 47 C.J.) 30 Cye 47 c.3.[ 30 Cyc 47 C.J.| 30Cye 47 C.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
458- 5 246 | 472-4 269 | 492-8 820 | 511-11 346 | 530-16 380 | 548-18 428 
458- 6 246 | 472-5 269 | 492-9 320 | 511-12 350 | 530-17 380 | 548-20 429 
458-7 112 | 472-6 270 | 493-10 320 | 512-13 350 | 530-18 381 | 548-21 430 
458- 8 842 | 472-7 270 | 493-11 320 | 512-14 351 | 531-19 381 | 548-22 437 
458-10 248 | 473-8 270 | 493-12 321 | 512-15 351 | 531-20 381 | 549-28 437 
459-11 a 473-10 271 493-13 S 612-16 361 581-21 ae ba ai 
459-12 48 | 473-11 271 | 493-14 512-17 581-22 iat 38 - ves 
459-13 248 | 473-12 271 | 493-15 322 | 512-18 351 | 531-23 300 | 549-26 247 
459-14 248 | 473-13 272 | 493-16 322 | 513-20 351 | 531-24 300 | 550-27 431 
459-15 248 | 474-14 272 | 494-17 327 | 513-21 351 | 531-25 300 | 550-28 433 
459-16 795 | 474-15 273 | 494-18 327 | 513-22 351 | 531-26 300 | 550-29 432 
460-17 337 | 474-16 273 | 494-19 246 | 513-23 351 | 531-27 300 | 551-30 438 
460-18 236 474-17 273 494-20 323 513-25 Bills & N. 532-28 300 551-31 438 
460-19 236 | 474-18 273 | 494-21 323 §§ 733, 1048 | 532-29 300 | 551-32 438 
460-20 236 | 474-19 273 | 494-22 323 | 514-26 “ “t 532-31 384 | 551-33 438 
oe ee ee eee 
461-22 249 | 474-21 275 a ; 532-33 8 -35 411 
461-23 249 | 475-22 275 | 494-25 324 | 515-29 “ as 533-34. 387 | 551-36 411 
461-24 249 | 475-23 o78 | 495-26 324 | 515-30 352 | 533-35 476 | 551-87 439 
461-25 249 | 475-04 979 | 495-27 326 | 515-31 Bills & N. 533-36 387 | 551-38 439 
461-26 249 | 475-25 279 | 495-28 326 § 782 533-37 385 551-41 441 
461-27 249 | 475-28 280, 281 oy oe pee ‘s an 583-38 385 Bea 42 ie 

\ 461-28 249 | 476-30 282 3 bi5-33 “ 533-39 389 | 552-43 446 
461-29 250 | 476-31 283.| 495-31 326 | 515-36 355 | 534-40 391 | 552-44 447 
pe BS Bee ee ee 
462-31 250 | 476-33 283 a = 534-42 389 44 
462-32 250 | 476-3 4 | 496-35 328 | 516-39 355 534-43 988 | 553-47 448 
eo BS BUS ee eee 
462-34 251 a — . 585-45 389 44 
463-35 a1 | 4738 235 | 106-39 329 | 51-42 300 | sar48 gas | 554-50 452 
463-36 251 477-39 985 497-4 > 2 535-48 01, 38 13) 452 
463-37 251 7 497-41. 330 | 517-44 353 | 535-49 888 | 554-52 451 
464-38 Sata pea oe | idoTo 330 | 517-45 353 | 535-50 392 | 554-53 450 
464-39 251 | 477-42 ogg | 497-43 330 | 517-46 Bills & N. 5385-51 393 | 554-54 449: 
ae gor | 407-48 28 | 49845 outer ho a5 83 ae3 | 5e4be iB 
4 35-53 39 44 
as eee pT | 498-46 331 | 518-48 58 | 526-54 393 | 555-57 449 

S a 498-48 536-55 394 | 555-58 450: 
7 aeN Shee ee ae | 498-49 332 | 518-50 356 | 536-56 394 | 555-59 174 
nese 253 | 418-48 292} 498-51 333 | 518-52 257 | babes 396 | 555-61 356 
5-46" = 536-58 6 6 456 
ved sa pete gon | 498-52 333 | 519-53 357 | 536-59 397 | 555-62 Joint Stock 
oo ee ee ee ee ae 
ti - 3 = —6 555-64 456 
aes an pte au 499-55 334 | 519-56 358 | 537-62 400 | 556-66 457 
465-51 255 | re 499-56 335 | 519-57 358 | 537-63 404 | 556-67 148, 159, 162 
466-52 Bog ate 292 | 499-57 335 | 520-58 359 | 537-64 401 | 556-68 458 
466-53 DEB. | oars 292 } 499-58 335 | 520-59 359 | 538-65 405 | 556-69 458 
of Bee gee Bee Be ee 
466-55 2 es 900 - 539- 408 | 556-72 461 
466-56 = oe oe oe a 520-62 360 | 540-68 408 | 556-73 459 
466-57 5 = 0-64 40-6: 4 556-74 B59 
467-58 g57 | 482-60 297 | 501-63 337 | 520-65 361 | 540-70 408 | 557-75 459: 
467-59 957 | 482-61 298 | 501-64 337 | 520-66 361 | 540-71 407 | 557-77 459 
467-60 961 | 483-62 298 | 501-65 337 | .521-67 361 | 541-72 410 | 557-78 459 
i - 521-69 361 | 542-74 4 Set-Off & C. 
feces 259 | 483-65 298 | 502-68 337 | 521-70 361 | 542-75 413 | 557-80 459 
468-64 261 | 488-66 298 | 502-69 837 | 521-71 861-|. 543-76 414 | 557-81 - 459 
468-65 261 eens ae pene AS 521-72 361 | 543-77 414 | 557-82 459: 
468 os - 522-73 361 | 543-78 414 | 557-88 288 
tee oe 484-69 ; 302 | 503-73 339 | 522-74 361 | | 543-79 415 ) 557-85 463, 464 
468-68 961 | 484-70 302 | 504-74 _ 839 | 529-75 361 | 543-80 415 | 558-87 464 
7 — 522-77 361 - 416 | 558-91 
ne Bee | 485-73 303 | 504-77 340 | 592-78 362 | 543-83 433 | 558-02 486 
469-72 262 foes ane a alts as 522-79 362 eee 417 | 558-93 466. 
469-73 262 5 = 2 | 523-80 vid. § 481 | 54 417 | 558-95 467 
485-76 304 | 506-80 342 363 | 544-87 417 | 558-96 467 
469- 7 
foes es 485-77 304 | 507-81 340 | 523-81 363 | 544-88 419 | 558-97 461 
470-76 262 | 480-78 304 | 507-82 340 | 528-82 363 | 544-89 417 | 558-98 486 
410-77 99 | 486-79 305 | 507-83 342 | 523-84 Evid. $481 | 544-90 417 | 559-99 - 467 
470-78 963 | 486-80 305 | 508-84 345 | 523-85 « " § 480 | 544-91 Assign. for 559-2 468. 
470-79 963 | 487-81 306 | 508-85 354 | 523-87 264 B. of C. §198 | 559-3 468 
70-80 264 ae Hd Ae 844 | 524-88 364 eae 419 | 559-4 468° 
- 8- 344 | 525-89 364 | 544-93 432 | 559-5 468 
te a 487-84 306 | 508-88 844, 5388 | 525-90 364 | 544-94 419 | 559-6 468. 
ates 5e1 | 487-85 305 | 508-89 347 | 525-91 364 | 545-95 431 | 559-7 468 
470-84 CEbA aon ee 305 | 508-90 , B38 | 526-92 365 | 545-97 456 | 559-8 "469 
470-85 44 ence ae eee Evid. § ei 526-93 365 | 545-98 420 | 559-9 469° 
be 509- 340 | 526-94 366 | 545-99 420 | 559-11 70 
ne fi 489-89 309 | 509-93 341 | 527-95 367 | 545-1 420 | 559-12 410 
ee oes | 190-90 301 | 509-94 341 | 527-96 367 | 545-2 420 | 560-13 585, 593 
pace 265 | 490-92 317 | 509-95 341 | 527-97 366 | 545-3 421] 560-15 . 507 
471-91 oes | 120298 816, 318 | 509-97 849 | 528-4 370 | 545-4 246 | 560-16 507. 
= 5 | 490-94 311 | 509-98 349 | 528-2 870, 872 | 545-5 435 | 560-17 507 
471-92 265 | 491-95 811 | 510-99 349 | 528-3 371 | 546-6 422 | 560-19 471 
471-93 266 | 491-96 $11 || 510-1 349 | 528-4 371 | 546-7 424 | 561-20 471 
471-94 266 | 491-97 811 | 510-2 845 | 528-6 373 | 546-8 424 | .561-21 472 
ait % a 491-08 si Bie 345 529-7 375 | 547-10 423 | 562-22 412 
= 7 = 45 | 529-8 76 B s : 
471-97 2 q 91-1 810 oiL-5 346 | 529-9 376, 3 Bardo 493 Bea 28 rd 
~ = 3 346 | 529-10 3. z ig 
472-99 267 | 491-3 312 | 511-7 346 | 529-11 318 Ser ry 363 Ep 413 
472-1 268 | 492-4 312 | 511-9 346 | 529-12 376 | 548-15 424 | 564-27 rh 
472- 2 268 | 492-5 312 } 511-10 Bills & N. 529-13 376 | 548-16 428 | 564-28 474 


472-3 920 | 492-7 320 §§ 733, 1048 | 529-14 379 | 548-17 428 | 564-29 474. 
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30 Cye 47 C.3.|” 30 Cye 47 C3. 
Page Note Sec. |Page Note See. 
564-30 475 | 580-43 523 
564-31 475 | 580-44 523 
564-32 475 | 580-45 523 
564-33 47 580-46 524 
565-34 476 580-47 524 
565-35 458 | 580-48 524 
565-36 472 | 580-50 528 
565-37 472 | 580-51 528 
565-39 478 | 581-52 528 
566-40 481 581-53 527 
566-41 481 | 581-54 528 
566-42 482 581-55 530 
566-43 79 582-56 530 
567-44 485 | 582-57 168 
567-45 485 | 582-58 168 
567-46 486 | 582-59 530 
567-47 486 | 582-60 530 
567-48 486 | 582-61 536 
~ 567-49 486 | 582-62 528 
567-50 486 | 582-63 528 
567-51 487 | 582-64 527 
567-52 : 487 582-65 483 
567-53 489, 491 | 582-66 483 
567-54 490 | 583-67 527 
567-55 491, 492 | 583-68 530 
568-57 Abatem. & 583-69 527 
R. §§ 276, 470 | 583-70 529 
568-58 ‘* §§ 276, 494 583-71 529 
569-59 494 | 584-72 534 
569-60 494 ] . 584-73 531 
569-61 480 | 584-74 531 
. 569-62 480 | 584-75 531 
569-63 480 | 584-76 53 
569-64 472 585-77 532 
569-66 495 585-78 532 
569-67 507 | 585-79 532 
569-69 496 585-80 477 
570-70 496 | 585-81 533 
570-71 496 | 585-82 533 
570-72 497 585-83 533 
570-74 498 585-84 533 
571-76 499 | 585-85 533 
571-77 - 499 | 585-86 533 
571-78 499 } 585-87 527 
571-80 501 586-88 486 
571-81 501 | 586-89 Pleading 
571-82 503 | 586-90 534 
571-83 504 | 586-91 536 
571-84 504 | 587-93 537 
571-85 506 587-94 538 
571-86 506 | 588-96 538 
572-87 506 | 588-97 538 
572-88 506 | 588-98 538 
572-89 506 588-99 538 
572-90 506 | 588-1 538 
572-92 508 588— 2 538 
572-93 508 589- 3 538 
572-94 508 | 589- 4 537 
572-96 509 | 589-5 537 
573-97 509 | 589- 6 537 
573-98 510 | 589-7 537 
573-99 512 |. 589- 8 538 
574-1 513 } 589-9 222 
574- 2 513 589-11 539 
574- 3 514 | 590-12 127 
575- 4 512 590-13 539 
575-5 512 | 590-14 539 
575- 9 516 | 590-18 539 
576-10 516 | 591-19 539 
576-11 516 | 591-20 539 
576-12 515 | 591-21 540 
576-13 515. | 592-22 544 
576-14 517 | 592-23 544 
577-15 Attachm. 592-24 544 
§ 447 | 593-25 544 
577-17 ' 518 | 593-26 542 
577-18 519 593-27 542 
578-19 519 594-29 542 
578-20 521 594-30 542 
578-21 519 594-31 542 
578-22 521 | 594-32 542 
578-23 518 | 594-34 545 
578-24 520 | 594-35 545 
578-26 519 594-36 545 
578-27 , p19 | 594-37 543 
579-28 520 | 595-39 546 
579-29 520 | 595-40 547 
579-30 518 | 595-41 547 
579-31 522 | 595-42 548 
579-32 522 | 595-438 559 
579-33 522 | 595-44 548 
579-34 522 | 595-45 548 
579-38 523 | 595-46 548 
579-39 523 | 595-47 548 
579-40 523 | 595-48 548 
58Q41 523 | 596-49 548 
580-42 523 | 596-50 648 
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30 Cye 47 C.J. 
Page Note Sec. 
596-51 550 
596-52 550 | 
596-53 547 
596-54 547 
596-55 547 
596-56 546 
596-57 553 
596-58 553 
596-59 553 
596-61 555 
596-62 555 
597-63 551 
597-64 551 
597-65 551 
597-66 551 
597-67 554 
598-68 554 
598-69 554 
598-70 554 
598-71 554 
598-73 558 
598-74 558 
598-75 558 
598-76 557 
598-77 557 
599-78 557 
599-79 557 
599-80 555 
599-81 554 
599-82 560 
599-83 560 
599-85 560 
599-86 560 
599-87 563 
600-88 563 
600-89 563 
600-90 560 
600-91 564 
601-92 564 
601-93 564 
601-94 564 
601-95 564 
601-96 564 
601-97 564 
601-98 563 
601-99 565 
602-1 565 
602- 2 565 
602- 3 565 
602- 4 561 
602-5 561 
602- 6 561 
602~ 7 560 
603- 8 566 
603- 9 562 
603-10 566 
6038-11 567 
603-12 567 
603-13 567 
603-14 567 
603-15 567 
604- 3 569 
604- 4 572 
604- 5 569 
604- 7 601 
604- 8 244 
604 9 244 
604-12 241 
605-13 244 
605-14 244 
605-15 221 
605-16 246 
605-17 571 
606-19 574 
606-20 573, 575 
606-21 573 
606-22 573 
606-23 576 
606-25 Good a 
606-26 ‘* ef 
606-27 “ as 
607-28 £8 
607-29 § 2 
607-30 577 
607-31 577 
607-33 577 
607-284 578 
607-35 578 
607-86 578 
608-37 578 
608-88 579 
608-39 578, 579 
608-40 598 
608-41 598 
608-42 599 
609-43, 599 


30 Cye 
Page Note 


—— 
47 C.J.| 30 Cye 47 CS 
Sec. |Page Note Sec. 
599 | 624-55 618 
599 | 624-56 618 
600 | 625-57 620 
580 | 625-58 620 
580 | 625-59 619 
601 | 625-60 619 
582 | 625-63 627 
581 | 625-64 625 
581 | 625-65 624 
582 | 625-67 622 
582 | 626-68 623, 627 
582 | 626-69 624 
582 | 626-70 625 
582 | 626-71 625 
588 | 626-72 625 
583 | 626-73 625 
583 | 626-74 625 
. 585 | 626-75 625 
593 | 626-76 626 
585 | 626-77 626 - 
599, 600 | 626-78 625 
595 | 627-79 626 
595 | 627-80 627 
595 | 627-81 627 
595 | 627-82 627 
596 | 627-88 Dower § 53 
596 | 627-84 627 
596 | 627-85 627 
596 | 627-86 628 
596 | 627-87 628 
389, 586 | gog_g98 628 
590 | §28-89 630 
590 | 628-99 630/ 
586 | 628-91 631 
586 | ¢28-92 631 
587, 588 | 29-93 631 
591 | g29-94 631 
587 | 629-95 632 
587 | 629-96 631 
eal 629-97 613 
ae 629-98 619 
Bo4 | 629-99 638 
594 | 629-1 638 
Ba | 629-2 636 
629-3 635 
588 | gs 63 
588 = 2 
peg | 630-5 634 
290 | 030-6 634 
592, 593 | fing 640 
B93 | 680-9 640 
597 | 631-10 64 
597 | Sait 641 
Boy | 631-12 641 
596 | 631-18 643 
602 631-14 648 
ma an 2 
602 5 
604 | 681-18 643 
604 | 631-19 643 
604 631-20 643 
01 | 681-21 644 
go1 | 631-22 644 
601 | 632-23 644 
605 | 632-24 645 
605 | 682-25 645 
605 632-26 646 
605 | 632-27 646 
601 632-28 646 
607 632-29 646 
607 632-30 646 
609 633-31 647 
609 | 633-32 647 
610 | 633-33 648 
611 | 683-34 648 
612 | 633-35 648 
608 | 634-86 647, 649 
638 | 684-37 649 
614 | 634-88 649 
614 | 634-39 651 
615 | 634-40 651 
615 | 634-41 651 
615 | 634-42 651 
613 | 635-43 651 
613 | 635-44 652 
613 | 635-45 652 
621 | 635-46 652 
613. | 635-47 652 
616, 635-48 653 
616 | 686-49 653 
616 | 636-50 653 
616 | 636-51 653 
617 | 636-52 653 
617 | 636-53 654 
618 | 636-54 669 
618 | 636-55 670 


f 


xvil 
30 Cye 47 C.J. 
Page Note Sec. 
637-56 655 
637-57 655 
637-58 660 
637-59 655 
637-60 666 
637-61 + 666 
637-62 654 
637-63 621 
638-64 660 
638-65 683 
638-66 683 
638-67 671 
638-68 670 
638-69 668 
638-70 611 
638-71 621 
638-72 841 
638-73 877 
638-74 664 
638-75 664 
639-76 664 
639-78 627 
639-79 627 
639-80 627 
639-81 627 
639-83 664 
639-84 651 
6389-85 668 
639-86 666 
639-87 666 
640-88 675 
640-89 671 
640-90 674 
640-91 678 
640-92 673 
640-93 673 
640-94 673 
640-95 681 
641-96 683. 
641-97 683 
641-98 683 
641-99 683 
641-2 684 
641-3 684 
641-4 684 
641-6 205 
641-7 684 
642-8 684 
642-9 684, 686 
642-10 687 
642-11 689 
643-12 689. 
643-13 Actions 
§§ 220, 261 
643-14 693. 
643-15 700. 
644-16 695, 696 - 
644-17 694 
644-18 694 
645-20 696, 702 
645-21 702 
645-22 702 
645-23 703 
645-24 703 
645-25 703 
645-26 707 
645-27 706 
646-28 708 
646-29 712. 
646-30 709 
646-31 710 
646-32 710 
646-33 714 
646-34 713 
646-36 701 
646-37 valve 
647-38 716 
647-39 717, 720 
647-40 722. 
647-41 721 
647-42 724, 725 
647-43 724 
648-44 126 
648-45 Judgm. § 815 
648-46 727 
648-47 72T 
648-48 725. 
648-49 730 
648-50 730 
648-51 730 
648-52 730 
648-53 Nou 
649-54 731 
649-55 731 
649-56 731 
649-57 731 
649-58 732 


XV111 
aaa 
30 Cyc 47 C.J. 
Page Note Sec. 
649-59 734 
650-60 734 
650-61 734 
650-62 734 
650-63 739 
650-65 758 
651-66 758 
651-67 759 
651-68 759 
651-69 761 
651-70 761 
651-71 761 
651-72 761 
651-73 761 
651-74 764, 
652-75 764 
652-76 i 
652-77 7 
652-78 764, 781 
652-79 780 
653-80. 780 
653-81 779 
653-83 778, 780 
653-84 767 
654-85 767 
654-86 767 | 
654-87 Joint Stock 
Co. §5 
654-88 769 
654-89 769, 785 
654-90 769 
654-91 771 
655-92 T71 
655-93 786 
655-94 772 
655-95 772 
655-96. 770 
655-97 Husb. & W. 
§§ 396, 397 
655-98 175 
655-99 776 
655-1 768 
655-3 48 
656-4 773 
656-5 173 
656-6 q73 
656-7 173 
656-8 173 
656-9 77 
656-10 782 
656-11 782 
656-12, 782 
656-13 182 
656-14 785 
656-16 788 
657-17 784 
657-18 784 
657-19 784 
657-20 784 
658-21 784 
658-22 787 
658-23 787 
658-24 787 
658-26 783 
658-27 764 
658-28 762 
658-29 782 
659-30 792 
659-31 803 
659-32 792 
659-33 791 
659-34 794 
659-35 794, 803 
659-36 794 
660-37 794 
660-38 796 
660-39 611 
660-40 796 
660-41 796 
660-42 794, 796 
660-43 808 
660-44 792 
661-45 792 
661-46 797 
661-47 873 
661-48 799 
661-49 799 
661-50 793 
662-51 793 
662-52 798 
662-53 Evid. § 482 
662-54 es es 
662-55 uO es 
662-56 802 
663-57 802 
663-59 807 
663-60 801 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


30 Cyc 47 O.5. 
Page Note Sec 
663-61 801 
663-63 800 
663-64 801, 803 
663-65 801 
663-66 801 
663-67 792 
663-68 Lim of Act. 
§ 609 
664-69 “e cad 
664-70 Bills & N. 
§ 978 
664-71 Bankr. 
§ 732 
664-73 Bills & N. 
§ 978 
Lim. of Act. 
§ 609 
664-74 827 
664-77 805 
664-78 805 
664-79 796, 805 
665-80 876 
665-81 876 
665-82 805 
665-83 805 
665-84 865 
665-85 805, 807 
665-86 807 
665-87 807 
665-88 807 
665-90 809 
665-92 805 
665-94 858 
665-95 858 
666-96 858 
666-97 800 
666-98 800: 
666-99 800 
666- 1 800 
666- 2 852 
666- 3 800 
666- 4 800 
666- 5 800 
666- 6 800 
666—- 7 792 
667- 9 803 
667-10 803 
667-11 803 
668-12 804 
668-13 804 
668-14 804 
669-15 804 
669-16 804 
669-17 804 
669-18 804 
669-19 804 
669-20 SOT 
670-21 805 
670-23 810 
670-24 817 
670-25 814 
670-28 810 
671-29 818 
671-30 810 
671-31 812 
671-32 811 
671-33 811 
671-34 8i1 
671-35 813 
672-36 815 
673-387 815 
673-38 815 
673-39 815 
673-40 821 
673-41 821 
674-42 816 
674-43 816 
674-44 819 
674-45, 815, 819 
674-46 815, 819 
674-47 816 
674-48 816 
675-49) 817 
675-50 817 
675-51 817 
676-52 $18 
676-53 818 
676-54 820 
677-55 819 
677-56 822 
677-57 822 
677-58 822 
677-59 822 
677-60 810, 823 
677-61 823 
678-62 823 
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30 Cye 


. |Page Note 


678-63 
678-64 
678-65 
678-66 
679-67 
679-68 | 
679-69 
679-70 
679-71 
679-72 
679-74 
680-75 
680-76 
680-77 
680-79 
681-80 
681-81 
681-82 
681-83 
682-84 . 
682-85 
682-86 
682-87 
682-88 
682-89 
682-90 
683-91 
683-92 
683-93 
683-94 
683-95 
683-96 
684-97 
654-98 
684-99 
684- 1 
684- 2 
684- 3 
684— 4 
684- 5 
685- 6 
685- 7 
685- 8 
685- 9 
685-10 
686-11 
686-12 
686-14 
686-15 
686-16 
687-17 
687-18 
687-19 
687-20 
687-21 
687-23 
687-24 
687-25 
688-26 
688-27 
688-28 
688-29 
688-30 
688-31 
688-32 
688-33 
689-34 
689-35 
689-36 
689-37 
689-38 
689-39 
689-40 
689-41 
690-43 
690-44 
690-45 
690-46 
690-47 
691-50 
691-51 
691-52 
691-53 
691-54 
692-55 
692-56 
692-57 
692-58 
692-60 
693-61 
698-62 
693-64 
693-65 
6938-66 
693-67 
693-68 


47 oa] 
Sec. 


30 Cye 
Page Note 


693-69 
69470 
69471 
694-73 
694-74 
694-76 
694-77 
694-79 
695-80 
695-81 
695-82 
695-83 
695-84 
696-86 
696-87 
696-88 
696-89 
696-91 
696-92 
697-94 
697-95 
697-96 


—_— I 
47 03\ 80030 > 
Sec. |Page Not 
862 | 709-79 - 
862 | 710-80 
862 | 710-81 
858 | 710-82 
858 | 710-83 
863 | 710-84 
864 | 710-85 
864 | 711-86 
184 | 711-87 
184 | 711-88 
184 | 711-90 
865 | 711-91 
865 | 711-92 
44) 711-93 
44] 711-94 
865 | 711-95 
865 | 711-96 
866 | 711-97 
866 | 711-98 
866 | 712-99 
866 | 712-1 
866 | 712-2 
866 | 712-3 
866 | 713-4 
867 | 713-5 
867 | 713-6 
Sie) aise 
$70 | 713-8 
868 | 713-9 
873 | 713-10 
868 | 713-11 
868 | 713-12 
874. | 713-13 
874. | 713-14 
217 | 713-15 
217 | 714-16 
PAT Tat 7, 
218 | 714-18 
220 | 714-19 
218 | 714-20 
219 | 714-21 
876 | 714-22 
876 | 714-23 
876 | 714-24 
876 | 714-25 
877 | 714-26 
877 | 714-28 
877 | 714-29 
877 | 714-30 
877 | 714-31 
878 | 715-32 
879 | 715-38 
888, 890 | 715-34 ° 
892 | 715-35 
889 | 715-36 
879 | 715-37 
878 | 715-38 
878 | 716-89 
894) 716-40 
886 | 716-41 
888 | 716-42 
890 | 716-43 
890 | 716-44 
890 | T1745 
894 | 717-46 
894 | 717-47 
884 | 717-48 
884 | 717-49 
884 | 717-50 
886 | 717-51 
881 | T17-52 
886 | 717-53 
882 | 717-54 
882 | 718-55 
878 | 718-56 
890 | 718-57 
890 | 719-58 
887 | 719-59 
887 | 719-61 
887 | 719-62 
888 | 720-63 
888 | 720-64 
888 | 720-65 
887 | 720-66 
887 | 720-67 
887 | 721-68 
895 | 721-69 
895 | 722-70 
895 | 722-71 
896 | 722-72 
895 | 722-73 
895 | 722-74 
897 | 722-75 
897 | 722-76 
897 | 728-77 
898] 723-78 


| 
47 C.J.! 30 Cye 
Sec. |Page Note 
898'| 723-79 
2 723-80 
723-82 
899 | 724-83 
899 | 724-86 
899 | 724-87 
909 | 724-88 
250 | 724-89 
252 | 724-90 
840, 841 | 724-91 
» 724-92 
724-93 
le 
725-95 
900 | 725-96 
900 | 725-97 
ae 725-98 
725-99 
902 | 725-1 
783, 788 725- 2 
182 | 126-3 
836 | 726-4 
887 | 126-5 
$387 | 2TaG 
$37 | Tar" 7 
S27, (areas 
887 | 727-9 
841} 727-10 
836 | 727-11 
840 | 727-12 
904, 905 | 728-13 
905 | 728-14 
eH 728-15 
729-16 
906 | 729-17 
7 | 729-18 
907 | 729-19 
907 | 729-20 
oe 730-21 
7 | 730-22 
907 | 730-238 
ee 730-24 
730-25 
907 | 730-26 
907 | 730-27 
907 | 730-28 
Hed 731-29 
55 | 731-30 
908 | 731-31 
908 | 731-32 
ba 731-33 
731-34 
909 | 731-35 
253, 262 | 731-36 
255 | 731-37 
AY 731-38 
Ae 731-39 
gio | 73i-40 
S10 | dere 
1-43 
262 | 132-44 
912 | (82-45 
gi | 732-47 
| i 
912 
912 | 733-50 
733-51 
ois | 138-52 
733-53 
oie | 738-54 
915 733-55 
915 733-56 
916 | 734-57 
916 | 734-58 
917 734-59 
917 734-60 
917 | 734-61 
917 | 734-62 
917 | 735-63 
917 | 735-64 
917 | 735-65 
917 | 735-66 
917 | 735-68 
917 | 735-69 
917 | 736-70 
918 | 736-72 
918 |- 737-73 
918 | 738-74 
918 | 738-75 
918 | 73-76 
a verarir 
738-78 
919 | 738-79 
919 | 738-80 
920 | 738-81 


941, 


ss 

30 Cyc 47 C.J.| 30Cye 
Page Note Sec. | Page Note 

738-82 955 743-26 
738-83 993 743-27 
7139-84 956 743-28 
739-85 956 743-29 
739-86 956 743-80 
739-87 956 744-31 
739-88 956 744-82 
739-89 956 744-33 
739-90 958 | 744-34 
739-91 958 744-36 
739-92 958 744-37 
739-93 957, 965 744-38 
739-94 957 | 744-39 
740-95 971 745-40 
740-96 971 745-41 
740-97 977, 983 745-42 
740-98 958 | 745-48 
740-99 982 | 745-44 
740-1 980 | 745-45 
741- 2 978 | 745-46 
741- 3 978 746-47 
741- 4 981 | 746-48 
7Al- 5 992 | 746-49 
T41- 6 986 | 746-50 
T41- 7 986 | 746-51 
741- 8 986 746-52 
741- 9 971 746-53 
742-11 977 | 747-54 
742-12 977 747-55 
742-13 966 | 747-56 
742-14 977 | 747-57 
742-15 974 747-58 
742-16 980 | 747-59 
742-17 980 | 747-60 
742-18 233 747-61 
742-19 972 | 748-62 
742-20 957 | 748-63 
743-21 957 748-64 
743-22 963 748-65 
743-23 964 748-66 
743-24 964 748-67 
743-25 964 748-68 
2-1 2) 779-25 
Ti2- 2 2] 779-26 
712-3 2) 779-27 
772-4 2| 780-28 
Ti2- 5 2] 780-29 
714-6 3 | 780-30 
Ti4-7 5 | 780-31 
T75- 8 7 | 780-32 
775- 9 12,25 | 781-33 
775-10 12 | 781-34 
775-11 14 | 781-35 
775-14 13 | 781-38 
776-16 15 | 782-39 
776-17 Frauds, St. 782-40 

of § 154 | 782-41 
777-18 < § 433 | 783-42 
777-19 17 | 783-43 
777-20 18 783-44 
778-21 20 | 783-45 
T7822 20 | 78447 
779-23 14 | 784-48, 
779-24 11 | 784-49 

ey 
80 Cye 48 C.J.| 30 Cyc 

Page Note Sec. |Page Note 

815- 1 1 | 819-35 
815- 2 6 | 819-37 
815- 3 2] 819-38 
816- 4 7 {| 819-39 
816- 6 6 | 819-40 
816- 7 9} 819-41 
816- 8 6 | 819-42 
816- 9 6 | 819-43 
816-12 336 | 819-44 
817-13 336 | 819-45 
817-15 6 | 820-46 
817-17 5 | 820-47 
817-19 5 | 820-48 
817-20 5 | 820-49 
817-21 5 | 820-50 
817-22 5 | 820-51 
817-23 282 | 820-53 
817-24 282 | 820-54 
817-25 282 | 821-55 
817-26 282 | 821-56 
$18-28 U.S. | 821-57 
818-29 U.S. | 821-58 
818-30 547 | 821-59 
818-34 283 | 822-60 


(62 C, J.---b] 
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pam 
47 C.J. 


Sec. 
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30 Cyc 
Page Note 
748-69 
748-70 
748-71 
749-72 
749-73 
749-74 
749-75 
749-76 
749-78 
749-79 


{ 


751-95: 
751-96 


751-98 
752-99 
752-1 
T52- 3 
7b2- 4 
752- 5 
753- 6: 
763- 7 
753- 8 
753- 9 
753-10 
753-12 
754-13 
754-14 


784-50 


789-16 


80 Cyc 
Page Note 
822-61 


= 
47 C.J. 


30 Cyc 47 OS 
Sec. |Page Note Sec. 
999 754-15 1036 
999 754-17 1021 
999 | 754-18 1022 
1003 | 754-19 1022 
1002 754-20 1022 
995 | 754-21 1022 
1002 | 754-22 1022 
1002 765-23 1022 
1006 755-24 ( 1022 
1006 755-25 1022 
1006 755-26 1023 
1006 155-27 1024 
1006 | 755-28 1024 
1006 755-29 1024 
1006 755-30 1024 
1007 756-31 1024 
1007 756-32 1024 
1007 756-33 1024 
1007 756-34 1028 
1007 756-35 1025 
1007 756-36 1026 
1005 756-88 1027 
1005 756-39 1027 
1005 757-40 1027 
993 757-41 1028 
1005 T5742 1028 
Equity §§ | 757-43 1065 
871-936 157-45 1029 
1014 757-46 1031 
1014 757-48 1036, 1031 
1014 757-49 1064 
1014 757-50 1070 
1014 758-51 1070 
1014 758-52 1034 
1010 758-53 1034 
1009 758-54 1034 
1013 758-56 1035 
1018 758-57 1039 
1017 758-58 1064 
1017 758-59 1064 
1017 758-60 1063 
1017 759-61 1064, 1091 
PARTY WALLS 
94) 789-77 88 
95 | 789-78 70 
29 790-80 71-73 
29 790-81 50 
29 790-82 . 50 
30 790-83 52 
34 791-84 52 
33 791-85 52 
33 791-86 54 
33 791-87 53 
92 791-89 74 
33 791-90 76 
33 791-91 75 
59 792-92 17 
56 792-93 74 
67 | 792-95 20 C. J. 
56, 58, 60 1251-67 
59 Vend. & P. 
68 792-96 20 C. J. 
68, 69 1251-67 
61 Vend. & P. 
61-64 
PATENTS 
ao 
48 ©.J.!_ 30 Cye 48 0.3 
Sec. Page Note Sec. 
24 825-86 18 
24 826-87 19 
23 826-88 19 
24 826-89 19 
24 826-90 20 
11 | 826-91 . 20 
12 | 826-92 20 
12 826-93 20 
12 827-97 21 
13 827-98 21 
28 827-99 104 
13 828- 1 101 
13 828- 2 363 
23 | 828-3 296 
14 | 828-11 26 
12 829-12 26 
15 829-13 67 
15 829-15 34 
16 829-16 33 
15 829-18 36 
15 829-19 36 
. 1 | 830-20 35 
17 830-21 85 
12,17 | 830-22 85 


30 Cyc 
Page Note 
759-63 
759-64 
759-65 
759-66 
759-68 
759-70 
759-71 
759-72 
759-73 


30 Cyc 
Page Note 

830-24 

831-27 


larraman 
47 0.3. 


' Sec. 
1045 

1043 

1048 

1042 

1046, 1048 
\ 1059 
1049 

1050 

1051 

1078 

1080 

1093 

1080 

1032, 1064 


6 
1037, 1046 
1068 
1075 


1089 | 


30 Cyc 


1092 


44, 


30 Cye 
Page Note 
837-80 
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- |Page Note 


106, 


113, 
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—_ 
30 Cye 48 OS. 
. |Page Note Sec. 
872- 4 125 
872- 5 125 
872- 8 126 
872- 9 189 
873-10 126 
873-11 126 
873-12 128 
873-13 128 
873-14 128 
873-15 127 
874-16 145 
874-17 145 
874-18 129 
875-19 129 
875-20 129 
875-21 129 
875-22 129 
875-23 129 
875-24 129 
875-25 129 
875-26 130 
876-28 180 
876-30 128 
876-31 131 
876-32 181 
876-33 181 
876-34 181 
877-35 129 
877-37 127 
878-40 265 
8-41 131, 182, 265 
879-42 132 
879-43 182 
879-44 133 
879-45 133 
880-46 134 
880-47 183 
880-48 133 
880-49 185 
880-50 268 
880-51 135 
880-53 126 
880-54 Master & S. 
§ 169 
880-55 ASG 
881-56 136 
881-57 Master & S. 
§ 167 
881-58 136 
881-59 136 
881-60 136 
881-62 187 
881-64 187 
881-65 137 
882-66 1388 
882-67 364 
882-68 367 
882-69 189 
882-70 139, 271 
882-71 140 
882-72 139 
882-73 141 
882-75 148 
882-76 146 
882-77 148, 149 
883-78 172 
883-79 148 
883-80 149 
883-81 148 
883-82, 150 
883-84 152 
883-85 152 
884-86 152 
884-87 152 
884-89 152 
884-90 152 
884-91 152 
884-92 152 
884-93 151 
884-94 353 
885-95, 152 
885-96 157 
885-97 157 
885-98 157 
885-99 157 
885- 1 157 
885- 3 157 
885- 4 157 
885- 5 157 
885- 6 157 
885- 7 160 
885- 8 160 
885- 9 160 
886-12 161 
886-13 161 
886-14 349 
886-15 850 
886-16 161 


30 Cye 
Page Note 


48 


C.J. 


Sec. 


161, 


349 
349 


4 


30 Cye 
Page Note 


259, 


49, 


30 Cye 


. |Page Note 


287, 


30 Cye 
Page Note 
925-38 
925-39 
925-40 
925-41 
925-42 
926-43 
926-44 
926-45 
926-46 
926-46a, 
926-47 
926-48 
926-49 


936-23 
936-24 


937-26 


938-32 


939-35 
939-37 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Ver mae 

30 Cye 48 C.J. 
Page Note Sec. 
939-38 352 
939-89 354 
940-40 354 
940-41 354 
940-43 355 
940-44 355 
940-45 356 
941-46 356 
941-47 356 
941-48 359 
942-49 357 
942-50 357 
942-51 357 
942-52 357 
942-53 357 
943-54 349 
943-55 362 
943-56 363 
943-57 363 
943-60 867 
943-62 371 
943-64 872 
944-65 365 
944-66 372 
944-67 365 
944-68 365 
944-70 374 
944-71 377 
944-73 375 
945-74 391 
945-75 376 
945-77 364 
945-78 378 
945-79 Spec. Perf. 
946-81 367 
946-82 368 
946-83 368 
946-84 369 
946-85 370 
946-86 368 
946-87 381 
947-88 381 
947-89 381 
947-90 370 
947-91 380 
947-93 383 
948-94 383 
948-95 383 
948-96 383 
948-97 378 
948-98 383 
948-99 383 
948-1 384 
948- 2 884 
948- 3 386 
949- 4 388 
949- 5 388 
949- 6 388 
949- 7 390 
949-8 390 
949- 9 390 
949-10 390 
949-11 391 
950-14 392 
950-15 392 
950-16 392 
950-17 392 
950-18 393 
950-19 393 
950-20 394 
950-21 395 
951-22 395 
951-23 395 
951-24 397 
951-25 397 
951-26 397 
951-27 397 
951-28 406 
951-29 406 
951-30 403 
952-32 390 
952-33 405 
952-34 405 
952-35 405 
952-36 405 
952-37 405 
952-38 405 
952-89 405 
952-40 405 
952-42 399 
953-48 399 
953-44 399 
953-45 899 
9538-46 399 
953-47 400 
953-48 400 
953-49 400 
953-51 390 


Vege a 

30 Cye 48 C.J. 
Page Note Sec. 
954-52 398 
954-54 401 
954-56 408 
954-58 416 
954-59 410, 411 
954-60 410 
954-61 410 
955-62 410 
955-63 410 
955-64 410 
955-65 410 
955-67 411 
955-68 411 
955-69 412 
955-70 412 
955-71 412 
956-72 412 
956-75 414 
956-76 415 
956-77 415 
956-78 415 
956-79 415 
956-80 415 
956-81 415 
956-82 416 
956-83 419 
957-84 419 
957-85 420 
957-86 419 
957-87 426 
957-88 426 
957-89 426 
957-90 426 
957-91 426 
957-92 412 
957-93 427 
957-94 427 
957-95 427 
957-97 428 
958-98 428 
958-99 429 
958- 2 430 
958- 3 429 
958- 4 429 
958- 5 416 
959- 6 416 
959- 7 425 
959- 8 425 
959-11 468 
959-12 468 
959-13 469 
959-14 469 
959-15, 469 
960-16 469 
960-17 470 
960-19 447 
960-20 448 
960-21 431 
960-22 431 
960-23 431 
960-24 431 
960-25 431 
961-26 432 
961-27 432 
961-28 433. 
961-29 433 
961-30 433 
961-32 434 
961-34 438 
961-35 438 
961-36 438 
961-87 438 
962-88 435 
962-39 438 
962-40 434 
962-41 465 
962-42 435 
962-43 444 
962-44 441 
962-45 442 
962-46 442 
962-47 445 
962-49 415 
963-50 451 
963-51 452 
963-52 453 
964-53 453 
964-54 447 
964-55 409 
964-56 409 
964-57 452 
965-58 452 
965-59 459, 460 
965-60 544 
965-61 467 
965-62 A471 
966-63 471 
966-64 471 


PATENTS—Continued 


30 Cys 48 C.J 
Page Note Sec. 
966-65 468, 471 
967-66 473, 482 
967-67 471 
967-68 484 
968-69 484 
968-70 485 
968-71 485 
968-72 485 
969-73 635 
969-75 486 
969-76 © 486 
969-77 486 
969-78 486 
969-79 486 
969-80 486 
970-81 487 
970-82 487 
970-83 487 
970-84 487 
970-85 Bills& N. § 
262 

971-87 489 
971-88 490 
971-89 49) 
972-90 493 
972-91 491 
972-93 494, 496 
973-95 492 
973-96 628 
973-98 498 
974-99 502 
974-1 502 
974- 2 501 
974~ 3 501 
975- 4 499 
975- 5 499 
975~- 6 499 
975- 7 496 
975- 8 496 
975- 9 512 
977-10 512 
977-11 512 
977-12 512 
977-13 512 
977-14 512 
977-15 512 
977-16 513 
978-19 514 
979-20 514 
979-21 514 
979-22 514 
979-28 514 
980-25 509 
980-26 509, 512 
980-27 510 
981-28 510 
982-29 510 
982-80 510 
982-31 510 
982-32 510 
982-33 510 
982-34 510 
982-35 509 
982-36 509 
983-38 506 
983-39 506 
983-40 506 
984-42 506 
984-43 ; 512 
984-45 508 
985-46 508 
985-47 495 
985-48 495 
986-49 495 
986-50 495 
986-51 503 
986-52 503 
987-53 503 
987-54 503 
987-55 504 
988-56 504 
988-57 504 
988-58 515 
988-59 515 
988-60 515 
989-61 490 
989-62 490 
989-63 490 
989-64 490 
989-65 516 
989-66 516, 518 
989-67 516 
989-68 579 
989-69 518 
990-70 518 
990-71 518 
990-72 518 
990-73 518 


aa Vededtes? 
30 Cyo 48 C.J.| 30Cyce 
Page Note Sec. |Page Note 
990-74 518 |1003-80 
990-75 518 |1003-81 
990-76 519 |1003-82 
991-17 519 |1003-83 
991-78 519 |1003-84 
991-79 516 |1003-85 
991-80 516 |1004-86 
991-81 522 |1004-87 
Fed. Cts. § 34 |1004-88 
992-85 521 |1004-89 
Fed. Cts. § |1004-90 
372 |1004-91 
992-86 522 |1004-92 
992-87 522 |1004-93 
992-88 522 |1005-94 
992-89 522 |1005-95 
992-90 523 |1005-97 
993-91 523 |1006-98 
993-92 524 |1006-99 
993-93 524 |1006- 1 
993-94 524 |1006- 2 
993-95 595 |1006- 3 
993-96 526 |1007- 4 
) 994-97 526 |1007- 5 
994-98 550 |1007- 6 
994-1 491, 496 ,1008- 7 
994- 2 540 |1008- 8 
994- 3 529 |1008- 9 
994- 4 529 |1008-10 
994- 5 530 |1008-11 
995- 8 538 |1008-12 
995- 9 638 | 1008-13 
995-10 538 |1008-14 
995-11 538 |1009-15 
995-12 539 |1009-16 
996-14 531 |1009-17 
996-15 531 |1010-18 
996-16 531 {1010-19 
996-17 531 160-20 
996-18 531 
996-19 531 |1010-23 
996-20 eat sd Nag 
996-21 531 |2OH-25 
996-22 532 |1011-26 
997-23 532 [1011-27 
997-24 | 36 | 1011-28 
997-25 533 [1011-29 
997-26 532 {1012-30 
997-27 532 {1013-31 
997-28 533 |1013-32 
997-29 534 |1013-33 
997-30 597 |L013-34 
997-31 597 ats 
997-32 597 ee 
998-33 534 
998-34 534 aie 
998-35 ah carl 
998-36 533, 535 [554 
998-37 535 Ee hires 
998-39 536 |1) 4 
998-40 536 Se cirri 
998-41 536 eects 
998-42 536 |5 
998-43 536 rae 
998-44 B36 lente as 
999-45 ES tpi 
999-46 B36 | 4016-60 
999-47 B87} ipiels 
999-48 537 Neos 
999-50 B40 loi ee 
1000-51 540° |oiyopa 
1000-52 542 5 
1000-53 543 tae 
1001-54 543 [1017-56 
1001-55 543 be 
1001-56 542 |1017-58 
1001-57 542 |1017-59 
1001-58 42 |1017-60 
1001-60 544 [1017-61 
1001-61 544 |1018-62 
1001-62 545 |1018-63 
1002-63 544 |1018-64 
1002-64 546 |1018-65 
1002-65 546 |1018-66 
1002-66 546 | 1018-67 
1002-67 546 |1018-68 
1002-69 546 |1018-69 
1002-70 546 |1018-70 
1002-71 546 (1018-71 
1002-72 546 |1018-72 
1002-73 547 |1018-73 
1003-74 544 |1018-74 
1003-75 545 |1019-75 
1003-76 545 |1019-76 
1003-77 545 |1019-77 
'1003-78 545 |1019-78 
/1003-79 545 |1019-79 


30 Cyc 
Page Note 


1027-17 


1064-2 ~ 
1064-3 
10644 4 
1065-5 
1065- 6 
1065- 7 
1065- 8 
1065- 9 
1065-10 
4065-11 


1071-68 
1072-69 


620, 
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30 Cyc 
Page Note 
1028-18 
1028-19 
1028-20° 


1034-57 


1072-70 


PATENTS—(Continued 
a Vie er hapa | a aa 
48C.J.| 30Cyc 48 C.J. 30 Cyc 48 os 
Sec. |Page Note Sec. | Page Note Sec. 
624, 625 |1034-58 563 | 1037-96 564 
626 |1034-59 563. | 1037-97 576 
624 |1034-60 563 | 1037-99 565 
627 |1034-61 563 | 1037-1 665 
627 |1034-62 563 | 1087- 2 5r6 
633 |1034-63 563 | 1087-3 568 
552 1034-64 564 | 1038- 4 568 
552 -|1034-65 568, 564 | 1088-5 641 
553 1034-66 563 | 1038- 6 569 
553 |1035-68 563 | 1039- 7 525 
553 |1035-69 563 | 1039- 8 570 
554 |1035-70 563 | 1040-11 256, 574 
576 {1085-71 563 | 1041-12 577 
576 |1035-72 563 | 1041-13 578 
554 |1035-73 569 | 1041-14 572 
554 |1035-74 569 | 1041-15 584 
554 |1035-75 569 | 1042-18 578 
576 |1035-76 569 | 1042-19 578 
576 |1035-77 569 | 1042-20 575 
576 |1035-78 569 | 1042-22 575 
576 (1035-79 663, 578 | 1042-24 576 
554 |1036-80 578 | 1042-25 592 
654 |1036-81 578 | 1043-26 575 
554 |1036-82 564 | 1043-27 575 
554 |1036-83 564 | 1043-28 575 
559 |1036-84 564 | 1043-29 Evid. § 1810 
559 |1036-85 554 | 1043-30 ‘‘ § 1957 
560 | 1086-86 576 | 1048-31 cS § 1972 
560 |1036-87 564 | 1043-32 ee § 2001 
561 |1036-88 576 | 1043-83 @ § 1920 
556 |1086-89 576 | 1043-35 576 
556 |1036-90 564 | 1043-36 570 
563 | 1037-92 57G | 1044-37 e 576 
563 |1037-93 564 | 1044-38 576 
663 (1037-94 564 ' 1044-39 676 
PAUPERS 
21 | 1078-36 36 | 1085- & 60 
21 | 1078-37 36 | 1085- 6 61 
21 | 1078-38 36 | 1085- 7 61 
22 | 1078-40 1 38 | 1085- 8 61 
22 | 1078-41 97 | 1085- 9 61 
22 | 1079-42 38 | 1085-10 61 
22 | 1079-43 87 | 1085-11 61 
22 | 1079-44 37 | 1085-12 62 
22 | 1079-45 89 | 1085-13 62 
22 | 1079-46 39 | 1085-14 62 
22 | 1079-47 39 | 1085-15 62 
22 | 1079-48 39 | 1085-16 63 
22 | 1079-49 39 | 1086-17 59. 
23 | 1079-50 39 | 1086-18 64 
23 | 1079-51 39 | 1086-19 66 
23 | 1079-52 39 | 1086-20 67 
24 | 1079-53 41 | 1086-23 67 
24 | 1080-54 41 | 1086-24 67 
24 | 1080-55 42 | 1086-25 67 
24 | 1080-56 42 | 1086-26 64 
24 | 1080-57 42 | 1086-27 64, 67 
24 | 1080-59 47 | 1087-29 68 
80 | 1080-61 45 | 1087-30 70 
30 | 1081-62 45 | 1087-81 70 
80 | 1081-63 45 | 1087-32 ak 
30 | 1081-64 45 | 1087-33 1 
30 | 1081-65 45 | 1088-34 vel 
30 | 1081-66 46 | 1088-35 71 
31 | 1081-67 46 | 1088-36 71 
33 | 1081-69 111, 127 | 1088-37 val 
34 | 1081-70 52 | 1088-38 12 
84 | 1081-71 53 | 1088-39 72 
25 | 1081-72 53 | 1088-40 73 
25 | 1082-73 53 | 1088-41 13 
25 | 1082-74 54 | 1088-42 13 
25 | 1082-76 48 | 1088-43 74 
25 | 1082-77 48 | 1089-44 74. 
25 | 1082-78 49 | 1089-45 74 
26 | 1082-79 49 | 1089-46 4 
27 | 1082-80 49 | 1089-47 4 
27 | 1083-81 49 | 1089-48 75 
28 | 1083-83 50 | 1089-49 75 
28 | 1083-84 50 | 1089-50 v4) 
28 | 1083-85 50 | 1089-51 75 
28 | 1083-86 50 | 1089-52 %6 
28 | 1083-87 50, 118 | 1090-53 qT 
29 | 1083-88 50 | 1090-54 78 
29 | 1083-90 51 | 1090-55 %3 
29 | 1084-92 56 | 1090-56 78 
29 | 1084-93 657 | 1090-57 78 
29 | 1084-94 67 | 1090-58 78 
29 | 1084-95 57 | 1090-59 16 
35 | 1084-96 58 | 1090-60 78 
36 | 1084-97 58 | 1090-61 718 
229 | 1084-98 57 | 1090-62 79 
229 | 1084-99 63 | 1090-63 79 
229 | 1085-1 57 | 1090-64 79 
229 | 1085- 2 57 | 1090-65 19 
229 | 1085- 3 60 | 1090-66 79 
229 | 1085- 4 60 81 


—_—_— rs! 
48 C.J3. 
Sec. Page Note 


30 Cyc 
Page Note: 


1047-59 
1047-60 
1047-61 
1047-62 
1047-63 
1047-64 
1047-65 
1047-66 
1047-67 
1047-68 
1047-69 
1047-70 
1047-71 
1048-72 
1049-73 


1091-68 
1091-69 
1091-70 
1091-71 
1091-72 
1091-73 
1091-74 
1091-75 
1091-76 
1092-77 
1092-78 
1092-80 
1092-81 
1092-82 
1092-83 
1092-84 
1092-85 
1092-86 
1093-87 
1093-88 
1093-89 
1093-90 
1093-91 
1093-92 
1093-93 
1093-94 
1093-95 
1093-96 
1093-97 
1093-98 
1098-99 
1093- 1 
1093- 2 
1094- 3 
1094- 4 
1094- 5 
1094- 6 
1094- 7 
1094- 8 
1094- 9 
1095-11 
1095-12 
1095-13 
1095-15 
1095-16 
1095-17 
1096-18 
1096-19 
1096-20 
1096-21 
1097-22 
1097-23 
1097-24 
1097-25 
1097-26 
1098-27 © 
1098-28 
1098-29 
‘1098-30 
1098-31 


609, 


30 Cyc 


1049-74 
1049-76 
1049-77 
1050-78 
1050-79 
1051-80 
1051-81 
1051-82 


1051-84 
1051-85 
1051-86 
1052-87 
1053-88 
1053-89 
1053-90 
1053-91 
1053-92 
1053-93 
1053-94 
1053-95 
1054-96 
1054-97 
1054-98 
1054-99 
1055- 2 
1055- 3 
1055- 4 


1055- 6 - 


1056- 7 
1056- 8 
1056- 9 
1056-10 
1056-11 


1105-95 


1105-97 


gee ee Pega | a 
30 Cye 48 C.J. 
Page Note Sec. 
1106-98 125 
1106-99 126 
1106- 1 126 
1107- 4 127 
1107- 5 127 
1107- 6 127 
1107- 7 128 
1107- 8 128 
1107- 9 128 
1107-10 130 
1107-11 130 
1107-12 42 
1108-13 93 
1108-14 131 
1108-15 131 
1108-16 131 
1108-17 131 
~~ 1108-18 131 
1108-19 132 
1108-20 132 
1108-21 132 
1108-22 132 
1108-23 132 
1108-24 132 
1109-26 135 
1109-27 135 
1109-28 135 
1109-29 134 
1109-30 135 
1109-31 135 
1109-32 135 
1109-33 135 
1109-34 133 
1109-35 137 
1109-36 133 
1110-87 133 
1110-38 133 
1110-39 136 
1110-40 136 
1110-41 136 
1110-42 136 
1110-44 137 
1110-45 41 
1110-46 41, 137 
1110-47 137 
1110-48 137 
1110-49 188, 137 
1110-5 137 
1110-51 137 
1110-52 137 
1110-53 137 
1111-54 137 
1111-55 137 
1111-56 137 
1111-58 138 
1111-59 142 
1111-60 143 
1111-61 144 
1112-62 145 
1112-63 146 
1112-64 145 
1112-65 145 
1112-66 148 
1112-67 148, 148 
1112-68 148 
1112-69 148 
1112-70 148 
1113-71 149 
1113-72 149 
1113-73 149 
1113-75 150 
1113-76 150 
1113-77 150 
1114-80 151 
1114-81 151 
1114-82 151 
1114-83 151 
1114-84 151 
1114-85 151 
1114-86 151 
1114-87 151 
1114-88 152 
1114-89 152 
1115-90 152 
1115-91 152 
1115-92 162 
1164-1 “#4 
1164- 2 2 
1164- 3 1 
1165- 4 5 
1165- 5 6 
1165- 6 Mun. Corp. 
§ 539 | 
1165- 7 14 
1165- 8 13 
1165- 9 Rn 
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30 Cye 
Page Note 


1115-93 
1115-94 
1115-95 
1115-96 
1115-97 
1115-98 
1116-99 
1116- 1 
1116- 2 
1116- 3 


1123-87 


1166-10 
1166-11 
1166-12 
1166-13 
1166-14 
1166-15 
1166-16 
1166-17 
1166-18 
1167-19 


a 
48 O.3. 


Sec. 


174, 


162 


PAUPERS—Continued 


—“—_T Or 
30 Cye 48 C.J.| 30 Cye 
Page Note Sec. |Page Note 
1123-88 186 | 1182-80 
1123-89 186 | 1132-81 
1123-90 186 | 1132-82 
1124-92 187 | 1183-83 
1124-93 187 | 1183-84 
1124-94 197 | 1133-85 
1124-95 197 | 1133-86 
1124-96 197 | 1183-87 
1124-97 197 | 1133-88 
1124-98 188 | 1133-89 
1125-99 188 | 1133-90 
1125- 1 188 | 1134-91 
1125- 2 188 | 1134-92 
1125- 3 188 | 1134-93 
1125- 4 188 | 1134-94 
1125- 6 188 | 1134-95 
1125- 6 185 | 1134-96 
1125- 7 189 | 1184-97 
1125- 8 190 | 1134-98 
1125- 9 190 | 1134-99 
1125-10 191 | 1184-1 
1126-11 191 | 1185- 2 
1126-12 191 | 1135- 3 
1126-13 191 | 1185-4 
1126-14 191 | 1135-5 
1126-15 191 | 1185-6 
1126-16 194 | 1135-7 
1126-17 194 | 1135-8 
1126-18 194 | 1135-9 
1126-19 194 | 1135-10 
1126-20 194 | 1135-11 
1126-21 194 | 1185-12 
1126-22 194 | 1136-14 
1126-23 196 | 1136-15 
1126-24 198 | 1136-16 
1126-25 198 | 1136-17 
1127-26 198 | 1136-18 
1127-27 199 | 1136-19 
1127-28 199 | 1136-20 
1127-29: 199 | 1136-21 
1127-30 199 | 1136-22 
1127-32 204 | 1187-23 
1127-33 204 | 1187-24 
1127-34 . 204 | 1187-25 
1127-35 204 | 1137-26 
1127-36 204 | 1187-27 
1127-37 204 | 1137-28 
1127-39 206 | 1137-29 
1127-40 206 | 1137-30 
1127-41 207 | 1187-31 
1128-42 6, 208 | 1137-82 
1128-43 207 | 1137-83 
1128-44 207 | 1137-34 
1128-45 207 | 1137-85 
1128-46 208 | 1137-36 
1129-48 208 | 1187-38 
1129-49 208 | 1137-39 
1129-50 208 | 1138-40 
1129-51 208 | 1138-41 
1129-52 209 | 1138-42 
1129-53 209 | 1138-44 
1129-55 210 | 1138-45 
1129-56 210 | 1138-46 
1130-57 210 | 1138-47 
1130-58 210 | 1138-48 
1130-59 210 | 1138-49 
1130-60 97 | 1188-50 
1130-61 212 | 1138-51 
1131-62 212 | 1138-52 
1131-63 212 | 1139-54 
1131-64 211 | 1139-55 
1131-65 211 | 1139-56 
1131-66 2138 | 1139-57 
1131-67 213 | 1139-58 
1131-€8 213 | 1139-59 
1131-69 213 | 1139-60 
1131-70 213 | 1140-61 
1131-71 213 | 1140-62 
1131-72 218 | 1140-63 
1131-73 214 | 1140-64 
1131-74 214 | 1140-65 
1132-75 214 | 1140-67 
1182-76 215 | 1140-68 
1182-77 215 | 1140-69 
1132-78 215 | 1140-70 
1182-79 215 | 1141-71 
PAWNBROKERS 
1167-20 25 ) 1167-30 
1167-21 Executions | 1168-32 
§95 | 1168-34 
1167-22 §96 | 1168-35 
1167-23 26 | 1168-36 
1167-24 44 | 1168-37 
1167-25 45 | 1168-38 
1167-26 46 | 1168-39 
| 1167-28 46 | 1168-40 
1167-29 48 


48 C.J. 


Sec. 
215 


ampaperomaueen TE aavetaae| 
80 Cyc 48 C.J. 
Page Note Sec. 
1141-72 233 
1141-73 233 
1141-74 233 
1141-75 285 
1141-76 235 
1141-77 2385 
1141-78 235 
1141-79 235 
1141-80 235 
1141-81 236 
1141-82 237 
1141-83 237 
1141-84 237 
1141-85 237 
1141-86 237 
1142-87 6 
1142-88 6 
1142-89 6 
1142-90 6 
1142-91 239 
1142-92 239 
1142-93 239 
1142-94 239 
1142-95 239 
1142-97 243 
1143-98 243 
1143-99 243 
1143-1 243 
1143- 2 ». 243 
1143- 3 240, 245 
1144- 4 240, 245 
1144- 6 244 
1144- 7 245 
1144- 8 245 
1144- 9 245 
1144-10 241 
1144-11 . 241 
1144-12 241 
1144-18 241 
1144-14 241 
1144-15 241 
1144-16 241 
1144-17 241 
1144-18 241 
1145-19 241 
1145-20 241 
1145-21 241 
1145-22 241 
1145-24 241 
1145-25 248 
1145-26 241 
1145-27 241 
1145-28 241 
1145-29 242 
1145-30 242 
1145-31 244 
1145-32 244 
1146-33 244 
1146-34 252 
1146-35 252 
1146-36 252 
1146-37 255 
1146-38 257 
1147-39 257 
1147-40 257 
1147-41 258 
1147-42 258 
1147-43 253 
1147-44 254 
1147-45 255 
1147-46 255 
1147-47 255 
1148-48 256 
1148-50 259 
Ins. Per. § 374 
1148-51 ‘* “* § 368 
“ § 874 
1148-52 259 
1148-53 259 
1148-54 259 
1148-55 260 
1148-56 260 
1148-57 260 
1149-58 261 
1149-59 261 
1168-41 338 
1168-42 19 
1168-43 40 
1169-44 31 
1169-45 27 
1169-46 27 
1169-47 27 
1169-48 29 
1169-49 30 


80 Cye 
Page Note 
1149-60 
1149-61 


| 1169-50 


1169-51 
1169-52 
1169-53 
1170-57 
1170-59 
1170-61 
1170-63 
1170-64 


ey an Ui, Pies 


XXiV CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
PAYMENT 
——SF, I) ery 30 6 as Car | 30 Cye 48 C.J.| 30 Cye 48 cal 30 Cye 48 C.J. 
30 Cye 48 C.J. 30 Cye 4 we ye hess Sec. |Page Note Sec. |Page Note Sec. 
Page Note . Sec. |Page Note Pe Rage Rete es a i ee pa oh BS 106 | 1256-44 { 152 
1180- 1 1) 1194-20 os 2 | 1240-31 107 | 1256-45 138 
1180- 2 1 | 1194-21 55 | 1212-23 20, 22 | 1225-28 2 oe a coir ie 
1181- 3 A) tie 22 oP | eee a | nape gz | 1240-33 408 | 1256-49 157 
1181- 6 1 | 1194-23 55 | 1212-25 22 | 1225-30 12 BE: ay | eet ET 
1181-7 1 | 1194-24 54 | 1212-26 27 | 1226-31 82 124t- 4 a) aoe coh 
1181- 8 1 | 1194-25 54 | 1212-27 27 | 1226-32 82 | 1241-35 al : 
mee la eB RIBS mage | Bee 0 Bree 
1182- i % 109 | 1257-55 153 
1183-16 3 | 1195-29 40 | 1212-30 28 mae heey a 109 | 1257-56 153 
1183-17 3 | 1195-30 40 | 1212-31 28 p. 1138-32 | 1242-41 Foe | eee ri 
1183-19 5 | 1196-31 56 | 1212-32 28°| 1226-35 81 | 1243-46 ee ee re 
1183-20 4 | 1196-32 40 | 1212-33 25 | 1226-36 83 | 1243-47 409 | 1258-60 154 
1183-21 4 | 1197-33 58 | 1212-34 25 | 1227-37 80 | 1243-48 ae a ra 
1183-22 4 | 1198-34 40, 216 | 1212-35 25 | 1227-38 82 | 1243-49 abet es 
1183-23 4 | 1198-35 40, 216 | 1213-36 25 | 1227-40 84 | 1243-50 a | 
pee gue BREE Bliea 0 S| ESR 0 blue 
1184-25 4 | 1198-37 : 1213- ~ | i 
1184-26 4 | 1199-38 217 | 1213-40 29 | 1228-45 84 ae 19 aes - 
1184-27 4 | 1199-39 40 | 4213-41 29 | 1228-47 oe Sarge iii | 1259-67 160 
Css rare a a17, 234 | 1o14-43 39 | 120850 Be | 1246-87 111 | 1259-68 160 
1184-29 4 | 1199- , 234 | 1 z E: : 
He [ugg g [mee pekNoe | ee lua 
1184-34 5 | 1200-43 ~ F 2 
1184-35 5 | 1200-44 at} i445 1228-53 Bee ee be 
1184-36 5 |) 1201-45 56 BIN Ts eee ee es 449 | 1259-75 155 
1184-37 5 | 1201-46 58 Bank Paper | 1229-56 a ie 12 | ipso-77 161 
eS 6 Doss Bate es 199 | 1230-88 $7 | 1247-64 41g | 1259-78 176 
‘ 4 7 | i) 
118-40 6 | 1202-49 44 | 1914-47 Tender | 1230-59 88 Soe ee ey ‘= 
1184-41 6 | 1202-50 44 | 1214-48 2 1230-60 1047-67 113 | 1260-82 163 
4184-42 6 | 1202-51 44,47 | 1214-49 30 | 1230-61 88 1247-68 114 | 1260-83 171 
1185-44 7 | 1202-52 43.| 1214-50 30 | 1230-62 89 A he 164 
"1185-45 7 | 1202-53 43 | 1214-51 30 | 1230-63 89 | 1248-70 115 | 1561-85 165 
1185-46 7 | 1202-54 43 | 1215-52 30 | 1230-64 89 | 1248-71 115 | jo61-86 162 
1185-47 7 | 1202-55 39 | 1215-58 81 | 1231-65 gg | 1248-72 116 | 561-87 166 
1185-49 7 | 1202-56 48 | 1215-54 31 | 1231-66 gg | 1248-73 116 | 3561-88 166 
4485-50 7 | 1202-57 43 | 1215-55 31 | 1231-67 89 | 1248-74 116 | 561-89 166 
1AS5-5L 7 | 1202-58 5S | 1215-57 31 | 1231-68 90 | 1248-75 ity | qogt-99  Aveonins 
1185-53 § | 1202-59 58 | 1215-58 32 | 1232-69 91 | 1249-76 118 Sat. § 112 
1195-54 § | 1203-60 58 | 1215-59 32 | 1232-70 gi | 1249-77 We 1261-91 170 
1185-55 § | 1203-61 58 | 1215-60 32 | 1232-71 92 | 1249-78 1261-92 170 
1185-56 8 | 1203-62 58 | 1216-61 32 | 1233-72 92 | 1249-80 119 | 1961-93 170 
tISe87 § | 1203-63 68 | 1217-62 82 | 1233-73 oa) ee it | 1261-94 170 
1186-58 g | 1203-64 58 | 1217-63 32 | 1234-74 94 | 1250-82 121 | s561-95 170 
1186-59 8 | 1203-65 42 | 1217-64 16 | 1234-75 94) Soa) 88 121 | 1561-96 170 
1186-60 g | 1203-66 42 | 1217-65 16 | 1234-76 94 | 1250-84 122 | 561-97 170 
1186-61 9 | 1203-67 42 | 1217-66 85 | 1234-77 “| 122 | 3261-98 168 
‘186-62 9 | 1204-68 217 | 1218-67 35 | 1235-78 94 | 1250-86 121 | 4567-99 174 
1186-63 9 | 1204-69 217 | 1218-68 36 |} 1235-79 97 | 1250-87 ae) aael= 164 
1186-64 9 | 1204-70 217 | 1218-69 36 | 1235-81 95 | 1250-88 123 | so61_ 3 163 
1186-65 9 | 1204-72 58 | 1218-71 86 | 1235-82 95 | 1251-89 127 | j5¢1- 3 162 
1186-66 9 | 1204-73 58 | 1219-72 36 | 1235-83 95 | 1251-90 124 | 1962-5 173 
1187-68 10 | 1205-74 45 | 1219-74 .87 | 1235-84 95 | 1251-91 124) j969_ 174 
1187-69 10 | 1205-75 45 | 1219-75 87 | 1235-85 95 | 1251-92 124 | 3969-9 173 
1187-70 67 | 1205-76 45 | 1219-76 37 | 1235-86 96 | 1251-94 Prin. &S. | j9¢9- g 178 
1187-72 11 | 1205-77 40 ) 1219-77 38 | 1236-87 97 | 1252-95 & 1262-9 173 
1187-73 11 | 1205-78 46 | 1219-78 38 | 1236-88 97 | 1252-96 = 1263-10 173 
1187-74 11 | 1205-80 47 | 1219-79 65 | 1236-90 97 | 1252-97 “ 1263-13 175 
1187-75 41 | 1205-81 47 | 1219-80 65 | 1236-91 97 | 1252-98 ss 1263-14 175 
1187-76 12 | 1205-82 47 | 1219-81 65 | 1236-92 97 | 1252-99 128 | 4563-15 175 
1187-77 13 | 1205-83 47 | 1219-82 65 | 1236-93 97 | 1252-2 186 | 4563-16 175 
1187-78 228 | 1205-84 47 | 1220-84 66 | 1236-95 97 | 1258-8 136 | 1963-17 175 
1187-79 222 | 1206-85 47 | 1220-85 66 | 1236-96 97 | 1253-4 139 | 7963-18 115 
1187-80 14 | 1206-86 4T | 1220-86 Tender | 1236-97 97 | 1258-5 136 | 1263-20 175 
‘1187-82 15 | 1206-87 48 | 1220-87 7 | 1236-98 98 | 1253- 6 187 | 1263-21 175 
"1185-83 63 | 1206-88 48 | 1220-88 67 | 1236-99 98 | 1253-10 129 | 1263-22 175 
1188-84 62 | 1206-89 48 | 1220-89 67 | 1236-1 98 | 1253-11 129 | 1263-23 ee) 
1189-85 64 | 1206-90 49 | 1220-91 68 | 1286-2 < 99 | 1253-12 129 | 1263-24 167 
"1189-87 . 67 | 1206-91 49 | 1220-92 68 | 1237-3 99 | 1253-13 154 | 1263-25 175 
1190-88 61 | 1207-92 49 | 1220-93 68 | 1287- 4 99 | 1253-14 130 | 1264-27 176 
1190-89 _ 61 | 1207-93 49 | 1220-94 68 | 1237-5 99 | 1258-15 132 | 1264-28 176 
‘1191-91 58 | 1207-94 49 | 1221-96 69 | 1237- 6 100 | 1254-17 135 | 1265-29 177 
1191-93 ' 56 | 1207-96 50 | 1221-97 69 | 1237- 7 100 | 1254-18 188 | 1265-30 184 
1191-94 56 | 1207-97 50 | 1221-1 3 | 1287-8 101 | 1254-19 184 | 1265-31 185 
1191-95 56 | 1208-98 5S | 1221- 2 70 | 1237- 9 102 | 1254-20 134 | 1265-32 185 
1191-96 56 | 1208-99 51 | 1221-3 70 | 1237-10 102 | 4254-21 132 | 1265-33 176 
1191-97 56 | 1209- 1 50 | 1221-5 71,72 ) 1238-11 108 | 1254-22 172 | 1265-34 176 
1191-98 56 | 1209- 2 50 | 1222- 6 74 | 1238-12 102 | 1254-24 140 | 1265-35 179 
1191-99 56 | 1209- 3 50 | 1222-7 72 | 1238-13 102 | 1255-25 140 | 1265-36 182 
1191- 2 59 | 1209- 4 58 | 1222-8 72 | 1238-14 103 | 1255-26 143 | 1265-37 183 
1192-3 60 | 1209- 5 53 | 1222-9 72 | 1238-15 103 | 1255-27 143 | 1266-38 183 
A192- 4 . 220 | 1210- 6 _ 58 | 1223-10 72 | 1238-16 108 | 1255-28 143 | 1266-39 183 
1192-7 59 | 1210- 8 17 | 1223-11 82 | 1238-17 103 | 1255-29 143 | 1266-40 183 
1192- 8 59 | 1210- 9 17 | 1223-13 76 | 1238-18 103 | 1255-80 143 | 1266-41 183- 
1193-9 59 | 1210-10 18 | 1223-14 76 | 1238-19 104 | 1255-31 143 | 1266-42 183 
1193-10 59 | 1210-12 18 | 1223-16 76-| 1238-20 104 | 1256-33 148 | 1266-43 182 
1193-11 _ 69,220 | 1210-18 18 | 1223-17 78 | 1238-21 104 | 1256-34 146 | 1266-44 183 
1193-12 58 | 1210-14 19 | 1223-18 77 | 1239-22 104 | 1256-35 145 | 1266-45 81 
1193-18 60 ; 1211-15 19 ) 1223-19 77 | 1239-23 104 | 1256-36 145 | 1266-46 81 
1193-14 60 | 1211-16 19 | 1223-20 77 | 1239-24 104 | 1256-37 138 | 1266-47 81 
1193-15 60 | 1211-17 19 | 1223-21 77 | 1239-25 104 | 1256-38 142 | 1266-48 81 
1193-16 60 | 1211-18 19 | 1224-22 77 | 1239-26 105 | 1256-39 ~ 142 | 1267-49 81 
1193-17 60 | 1211-19 19 | 1224-23 77 | 1239-27 105 | 1256-40 141 | 1267-50 186 
1193-18 55 | 1211-20 19 | 1224-24 77 | 1239-28 106 | 1256-42 152 | 1267-51 186 
1193-19 65 | 1212-21 19 | 1224-26 80 | 1240-29 107 | 1256-43 152 | 1267-52 186 


30 Cyc 
Page Note 


1267-54 
1267-55 
1267-56 
1267-57 
1267-58 
1268-59 
1268-60 
1268-61 
1268-62 
1268-63 
1268-65 
1268-66 
1269-67 
1269-68 


1369-19 


1379- 1 
1379- 2 
1379- 3 
1880- 4 
1380- & 


© DS fat at 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


30 Cye 48 C.S 30 Cye 48 C.J.| 380 Cyc 48 CJ. 
Page Note Sec. |Page Note Sec. | Page Note Sec. 
1277-37 209 | 1284- 3 250 | 1293-70 263 
1277-38 285 | 1284-4 251 | 1293-71 263 
1278-89 199 | 1284- 5 251 | 1298-72 266 
1278-40 235 | 1284- 6 250.| 1294-73 268, 278 
1278-41 236 | 1284- 7 251 | 1294-75 269 
1278-42 236 | 1284-8 248 | 1294-76 269 
1278-43 238 | 1284- 9 255 ; 1294-77 275 
1278-44 238 | 1284-10 256 | 1294-78 270 
1278-45 236 | 1284-11 256 | 1295-79 270 
1278-46 236 | 1284-12 256 | 1295-80 270 
127847 239 | 1285-13 256 | 1295-81 271 
1278-48 200 | 1285-14 252 | 1295-82 271 
1278-49 237 | 1285-15 257 | 1295-83 271 
1279-50 246 | 1285-16 257 | 1295-84 271 
1279-51 240 | 1285-17 253 | 1295-85 272 
1279-52 240 | 1285-18 253 | 1295-86 272 
1279-53 241 | 1285-19 253 | 1295-87 272 
1279-54 240 | 1285-20 253 | 1296-88 272 
1279-55 241 | 1285-22 255 | 1296-89 272 
1279-56 242 | 1286-23 255 | 1296-90 272 
1280-5T 242 | 1286-24 255 | 1296-91 274 
1280-58 242 | 1286-25 260 | 1296-92 274 
1280-59 242 | 1286-26 260 | 1296-93 274 
1280-60 242 | 1286-27 260 | 1296-94 274 
1280-61 243 | 1286-28 260 | 1296-95 276, 277 
1280-62 244 | 1287-29 260 | 1297-96 27 
1280-63 244 | 1287-30 260 | 1297-97 276 
1280-64 244 | 1287-31 259 | 1297-98 276 
1280-65 244 | 1287-32 259 | 1297-99 276 
1280-66 238 | 1287-33 259 | 1297-1 276 
1280-67 238 | 1287-34 258 | 1297- 2 278 
1280-68 238 | 1287-35 258 | 1298- 3 278 
1281-69 245 | 1287-36 258 | 1298- 5 279 
1281-70 245 | 1287-37 259 | 1298- 6 279 
1281-71 247 | 1287-88 258 | 1298- 8 280 
1281-72 247 | 1287-39 258 | 1298- 9 280 
1281-73 235 | 1287-40 249 | 1298-10 280 
1281-74 235 | 1287-41 249 | 1800-11 284 
1281-75 235 | 1288-43 248 | 1300-12 282 
1281-76 199 | 1288-44 248 | 1800-13 282 
1281-77 248 | 1288-45 *255 | 1300-14 Bills & N. 
1283-78 248 | 1288-46 248 §§ 842-847 
1283-79 248 | 1288-48 78 | 1300-15 281 
1283-80 248 | 1289-49 78 | 1801-16 281 
1283-81 249 | 1289-50 78 | 1801-17 286 
1283-82 258 | 1289-52 78 | 1801-18 286 
1283-83 258 | 1289-53 78 | 1801-19 286 
1283-84 248 | 1289-54 78 | 1801-20 287 
1283-85 248 | 1289-55 79 | 1301-21 288 
1283-86 248 | 1289-56 Bills & N. | 1801-22 288 
1283-87 248 § 1355 | 1301-23 288 
1283-88 248 | 1289-57 79 | 1802-24 291 
1283-89 248 | 1290-58 79 | 1302-25 291 
1283-90 248 | 1290-59 79 | 1302-26 291 
1283-92 248 | 1290-60 248 | 1802-27 291 
1283-93 248 | 1290-61 254 | 1302-28 291 
1283-94 248 | 1290-62 258 | 1302-29 289 
1283-95 248 | 1290-63 261 | 1302-30 290 
1284-96 248 | 1290-64 261 | 1802-81 292 
1284-97 248 | 1290-65 262 | 1303-33 293 
1284-98 248 | 1292-66 262 | 1303-34 293 
1284-99 248 | 1292-67 262 | 1803-85 294 
1284- 1 248 | 1292-68 262 | 1303-37 294 
1284- 2 250 | 1292-69 262 | 1303-38 294 
PENSIONS 
1370-20 19 | 1372-87 23 | 1873-54 33 
1370-21 19 | 1872-38 24 | 1873-55 15 
1870-22 20 | 1372-39 24 | 1373-56 16 
1370-23 20 | 1872-40 25 | 1873-57 « 17 
1370-24 21 | 1372-41> 25 | 1873-58 18 
1370-25 22 | 1372-42 27 | 1874-59 18 
1370-26 22 | 1872-48 27 | 1374-60 18 
1370-27 12 | 1872-44 27 | 1374-61 38 
1370-28 12 | 1872-45 27 | 1874-62 39 
1370-29 12 | 1872-46 28 | 1874-63 40 
1370-30 10 | 1873-47 29 | 1374-64 41 
1871-31 10 | 1873-48 29 | 1874-66 43 
1871-82 11 | 1873-49 30 | 1374-67 43 
1871-83 18 | 1373-50 31 | 1374-68 43 
1371-34 Ex. & Ad. 1873-51 81 | 1874-69 44 
§ 327 | 1373-52 32 | 1374-70 44 
1871-35 14 | 1378-53 82 | 1874-71 43 
1372-86 23 
PENT ROADS 
1380- 6 8 | 1880-10 3 | 1380-14 4 
1380- 7 4 | 1880-11 4 | 1381-15 5 
1380- 8 4 | 1880-12 4 | 1381-16 5 
1380- 9 4 | 1380-13 4 | 1381-17 6 


PAYMENT— Continued 


ao 
30 Cye 48 C.J. 
Page Note Sec 
1303-39‘ 294 
1305-46 294 
1805-41 294 
1805-42 294 
1805-43 294 
1305-44 294 
1805-45 302 
1805-46 302 
1805-47 303 
1806-48 808 
1306-49 Officers § 286 
1306-50 299 
1806-51 299 
1806-52 300 
1306-53 300 
1807-54 300 
1307-55 301 
1307-56 301 
1807-57 301 
1807-58 301 
1807-59 3801 
1807-60 295 
1307-61 295 
1307-62 295 
1307-63 295 
1308-64 295 
1308-65 296 
1308-67 296 
1809-68 297 
1309-69 298 
1309-70 298 
1310-71 298 
1310-72 298 
1310-73 298 
1310-74 299 
1810-75 305 
1310-76 306 
1311-77 306 
1311-78 305 
1311-79 306 
1311-80 307 
1311-81 307 
1311-82 307 
1311-83 308 
1811-84 309 
1311-85 310 
1311-86 310 
1312-87 311 
1313-88 311 
1318-90 312 
1313-91 312 
1314-92 312 
1314-93 312 
1314-94 312 
1314-95 312 
1814-96 312 
1314-97 313 
1315-99 313 
1315- 1 315 
1815- 2 313 
1815- 3 314 
1315- 4 314 
1315- 5 316 
1315- 6 316 
1875-73 34 
1375-74 34 
1375-75 34 
1375-76 85 
1375-77 35 
1375-78 35 
1875-79 36 
1876-81 U.S. 
1876-82 ie 
1876-83 se 
1376-84 52 
1376-86 52 
1876-87 46 
1376-88 46 
1376-89 46 
1876-90 49 
1876-91 50 
1881-18 qT 
1381-19 7 
1381-20 7 
1381-22 8 


« XXV 
30 Cye 48 C.J. 
Page Note Sec. 
1815- 8 316: 
1315- 9 318: 
1315-10 316: 
1315-11 317 
1316-12 317 
1816-13 318 
1316-14 378 
1317-15 318 
1318-16 313 
1318-17 319 
1318-18 319 
1318-19 319 
1318-20 320 
1818-21 318 
1318-22 319 » 
1318-28 319 
1318-24 319 
1819-25 316 
1319-26 319! ~ 
1819-28 Bills & N. 
§ 843 
1819-29 Se aS 
1319-80 ie iS 
1319-31 821 
1320-32 321 
1320-83 322 
1320-34 322 
1320-36 328 
1320-87 324 
1320-38 824 
1320-39 326 
1321-40 326 
1321-41 826 
1821-42 827 
1821-43 327 
1322-44 328 
1322-45 328 
1322-46 330 
1822-47 330 
1822-49 Contracts 
; $§ 440-480 
1323-54 322 
1828-56 Money Ree. 
§§ 49-58 
1823-57 ¢ 
1823-58 ~~ ‘“* § 53 
1323-59 § 48 
1823-62 334 
1323-63 334 | 
1324-66 335 
1324-67 335 
1324-68 335 
1824-69 335 
1824-70 Actions §§ 
F ‘286-287 
1325-71 335 
1325-75 336 
1325-76 336 
1325-77 338 
1825-78 338 
1325-79 338 
1325-81 335 
1326-83 340 
1326-84 340 
1876-93 U.S. 
1877-94 : 56 
1377-97 53 
1877-99 53 
1377- 2 53 
1877- 3 48 
1877- 4 48 
1877- 5 48 
1877- 6 48 
1377- 9 49 
1877-10 51 
1877-11 57 
1878-12 4 
1378-13 3 
1378-14 31 
1378-15 26 
1378-17 47 
1381-28 8 
1881-24 8 
1881-25 9 
1381-26 9 
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en aN 
30 Cyc 48 C.J. 
Page Note Sec. 
1383- 6 2 
1383- 7 2 
| 1883- 8 2 
| 1384-9 3 
1384-10 3 
1409-86 Aliens. 
§§ 168, 169 
1409-87 67 
1410-88 : 67 
1410-89 70 
‘1410-90 ; 70 
1410-91 76 
1410-92 76 
1410-93 15 
1410-94 15 
1410-95 76 
1410-96 76 
1410-97 76 
1410-98 76 
1410-99 16 
1410- 1 16 
1410- 2 76 
1410- 3 16 
1410- 4 76 
1411- 5 72 
1411- 7 16 
1411- § 49 
1411- 9 67 
1411-10 Aliens § 168 
1411-11 17 
1411-12 16 
1411-13 17 
1411-14 17 
1411-15 61 
1412-16 61 
1412-17 62 
1413-18 63 
1418-19 62 
1413-20 64 
1413-21 64 
1413-23 78 
1414-24 80 


1415-% Justices of 
P. §§ 27, 80, - 


1415-27 
1415-28 Notaries 

§§ 23-25 
1415-29 80 
1415-31 86 
1415-32 84, 87 
1416-33 83 
1416-34 : 82 
1416-35, 82 
1416-36 82 
1416-37 Officers § 366 
1416-38 V7 
1416-39 88 
1417-40 88 
1417-41 89 
1417-42 88 
1417-43 88 
1417-45 60 
1417-46 93 
1417-47 92 
1417-48 93 
1417-49 93 
1417-50 32 
1418-51 32 
1418-52 32 
1418-53 32 
1418-54 34 
1419-55 84 
1419-56 34 
1419-57 34 
1471-27 20 
1472-28 23 
1472-29 23 
1472-30 23 
1473-37 27 


1473-39 28 
1474440 _Hstates § 180 
1474-41 29 
1474-42 31 
1474-44 Estates § 250 
1475-45 $f a 
1475-46 = 27, 28, 30, 3 
1476-48 27, 28, 29 
1476-51 Estates § 163 
1476-52 35 
1477-53 35 
1477-57 34 
1477-60 36, 37, 40 


—<—— 


PEONAGE 
30Cyc | 480.3.) 30Cye 48 C.J. 
Page Note Sec. |Page Note Sec. 
1385-11 8 | 1885-16 1 
1385-12 12 | 1885-17 1 
1385-13 4 | 1385-18 9 
1385-14 5 | 1385-19 9 
1385-15 4 } 1385-20 9 
PERJURY 
1419-58 36 | 1429-33 116 
1419-59 36 | 1429-34 118 
1419-60 35 | 1429-35 118 
1419-61 35 | 1430-36 117 
1420-62 46 | 1430-37 118 
1420-63 46 | 1430-38 120 
1420-65 43 | 1430-39 120 
1420-66 42 | 1430-40 121 
1420-67 43 | 1431-41 121 
1420-68 43 | 1431-42 121 
1420-69 43 | 1431-43 121 
1420-70 42 | 1431-44 121 
1420-71 45 | 1431-45 122 
1420-72 38 | 1431-46 123 
1421-73 88 | 1432-47 123 
1421-74 88 | 1432-48 1% 
1421-75 88 | 143249 124 
1421-76 40 | 1432-50 au 
1421-77 40 | 1432-51 125 
1421-78 49 | 1432-52 126 
1421-79 49 | 1432-53 126 
1421-81 19 | 1433-54 126 
1422-83 98 | 1433-55 127 
1422-84 98 | 1433-56 127 
1422-85 28 | 1433-57 127 
1422-86 80 | 1433-58 127 
1422-87 30 | 1433-59 = * 127 
1422-88 30 | 1433-60 128 
1422-89 29 | 1434-61 128 
1422-90 63 | 1434-62 128 
1422-91 91 | 1435-63 129 
1422-92 36 | 1436-64 129 
1422-93 72 | 1436-65 130 
1423-96 100 | 1436-66 130 
1423-97 100 | 1436-68 107 
1423-98 100 | 1437-69 107 
1423-99 Corp. § 3029 | 1437-70 131 
1423-1 189,190 | 1437-71 132 
1423- Q 190 | 1437-72 133 
1423- 3 209 | 1437-73 132 
1423- 4 193 | 1438-74 132 
1423- 5 193 | 1438-75 134 
1423- 6 193 | 1438-76 135 
1423- 7 194 | 1438-77 135 
1423- 8 194 | 1439-78 135 
1423- 9 194 | 1439-79, 135 
1424-10 196 | 1439-80 135 
1424-11 197 | 1439-81 135 
1424-13 102 | 1439-82 135 
1424-14 102 | 1439-83 135 
1424-15 102 | 1439-84 136 
1425-17 103 | 1439-85 136 
1425-19 103 | 1439-86 136 
1426-19 103 | 1439-87 137 
1426-20 104 | 1439-83 137 
1427-21 104 | 1439-89 137 
1427-22 105 | 1440-90 199 
1427-23 109 | 1440-92 199 
1427-24 111 | 1440-93 199 
1428-25, 107 | 1440-94 199 
1428-26 110 | 1440-95 199 
1428-27 110 | 1440-96 199 
111, 112 | 1440-97 199 
1428-28 112 | 1440-98 199 
1429-29 113 | 1440-99 200 
1429-30 113 | 1440-1 199 
1429-31 113 | 1440- 2 199 
1429-32 114 | 1440- 8 199 
PERPETUITIES 
1478-65 87 | 1484-97 17 
1478-67 30 | 1485-98 17 
1479-68 30 | 1485-99 8 
1479-72 43 | 1485-1 36 
1480-73 43 | 1485- 2 44 
1481-74 39 | 1486- 7 52 
1481-76 87, 88 | 1487- 8 59 
1481-78 87, 38 | 1487-9 Estates § 138 
1482-79 19 Wills 
1482-80 22 | 1487-10 Estates § 138 
1482-81 22 Wills 
1482-87 9,16 | 1487-12 48 
1483-88 Deeds § 879 | 1488-13 48 
1483-89 11 | 1488-14 48 
1483-90 15 | 1488-15 44 
1483-92 18 | 1489-17 48 
1484-93 72 | 1489-18 50 
1484-96 71 | 1489-19 48, 51, 52 


pes —_—— 

30 Cyc 48 C.J.| 30 Cyc 48 C.J. 
Page Note Sec. |Page Note Sec. — 
1385-21 9 | 1387-26 9. 
1387-23 1 | 1387-27 Master & S. 
1387-24 7 § 171-191 
1887-25 1 | 1387-28 ‘“* § 180 ‘ 
1440- 4 200 | 1450-77 163 
1440- 5 200 | 1450-78 147 
1440- 6 198 | 1451-79 147 
1440- 9 201 | 1451-81 164 
1440-10 201 | 1451-82 147 
1441-11 201 | 1451-83 164 
1441-12 138 | 1451-84 165 
1441-13 138 | 1451-85 166 
1441-14 139 | 1452-86 166 
1441-15 139 | 1452-87 149 
1441-16 140 | 1452-88 149 
1442-17 140 | 1452-89 149 
1442-18 144 | 1452-90 205 
1442-19 144 | 1452-91 167 
1442-21 145 | 1452-92 168 
1442-23 146 | 1453-93 — 169 
1443-24 146 | 1453-94 169 
1443-25 150 | 1453-95 170 
1443-26 150 | 1453-96 170 
1443-27 150 | 1454-97 206 
1443-28 150 | 1454-98 171 
1443-29 150 ; 1454-99 171 
1443-30 150 | 1454-1 171 
1443-31 151 | 1454- 2 Il 
1444-32 151 | 1455- 3 Liz 
1444-33 152 | 1455- 4 172 
1444-34 152 | 1455- 5 173 
1444-35 152 | 1455- 6 174 
1445-36 152 | 1455- 7 175 
1445-37 152 | 1455- 8 175 
1445-38 152 | 1455- 9 169 
1445-39 153 | 1455-10 169 
1445-40 154 | 1455-12 177 
1445-41 154 | 1456-13 178 
1445-42 154 | 1456-14 178 
1446-43 154 | 1456-15 179 
1446-44 155 | 1456-16 179 
1446-45 155 | 1456-17 180 
1446-46 155 | 1456-18 180 
1446-47 155 | 1456-19 180 
1446-48 155 | 1456-20" 180 
1446-49 156 | 1456-21 180 
1446-50 156 | 1457-22 181 
1446-51 157 | 1457-23 181 
1447-52 157 | 1457-24 181 
1447-53 157 | 1457-25 181 
1447-54 157 | 1457-26 181 
1447-55 158 | 1457-27 182 
1448-56 158 | 1457-28 182 
1448-57 158 | 1457-29 182 
1448-58 158 | 1458-30 183 
1448-59 158 | 1458-81 183 
1448-60 158 | 1458-32 183 
1448-61 158 | 1458-33 183 
1448-62 Cr. L$ ee 1458-34 184 
1448-64 | 1458-35 184 
1448-65 159 1459-36 184 
1448-67 159 | 1459-37 185 
1449-68 160 | 1459-33 185 
1449-69 161 | 1459-39 186 
1449-70 161 | 1459-40 209 
1449-71 161 | 1459-41 187 
1449-72 162 | 1459-42 188 
1450-73 162 | 1459-43 » 188 
1450-74 162 | 1459-44 188 
1450-75 150, 168 | 1459-45 188 
1450-76 163 | 1460-46 188 
1490-25 47 ) 1495-51 65, 66 
1491-26 56 | 1496-54 75 
1492-32 61 | 1496-56 &6 
1492-83 61 | 1496-58 57 
1492-84 62 | 1496-59 79 
1493-36 68 | 1497-60 79 
1493-38 69 | 1497-61 79 
1493-39 69. | 1497-62 57 
1493-41 69 | 1497-63 57 
1493-42 69 } 1497-64 29 
1494-43 69 | 1497-65 Trusts 
1494-44, 70 | 1498-66 ae 
1494-45 70 | 1498-67 80 
1494-46 63 | 1498-68 80 
1494-47 65 | 1498-69 ' 80 
1495-48 65 | 1498-70 80 
1495-49 62, 66 | 1499-73 89 
1495-50 1499-74 $0 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


PERPETUITIES—Oontinued 


nN en NS SS ot Sn ee ee ee Se 
30 Cye 48 C.J.|_ 30 Cye 48 C.J. 30 Cye 48 C.J. 30 Cye 48 C.J. 30 Cye 48 C.J.|" 30 Cye 
Page Note Sec. | Page Note Sec. Page Note Sec. Page Note Sec. Page Note Sec. |Page Note 
1499-75 90 | 1503- 6 Powers 1508-83 133 1514-58 82 | 1519-83 123 | 1522- 8 
1499-76 91 | 1503-7 “ 1508-35 131 1514-59 83 | 1519-84 123 | 1522- 9 
1499-77 91 | 1504 8 124 | 1509-37 131, 1514-60 | 83 | 1519-85 97 | 1522-10 , 
1499-78 59 | 1504-9 ~ 124 | 1509-88 182, 133 | 1515-61 122, 182 | 1519-86 1} 1522-11 
1500-80 59 | 1504-10 119 | 1509-39 188 | 1515-62 . 146 | 1519-87 97 | 1522-12 
1500-81 12 | 1504-11 120 | 1510-41 128 | 1515-63 148 | 1520-88 97 | 1522-18 
1500-82 12 | 1504-12, 129 | 1510-42 128 | 1515-65 98, 122 | 1520-89 123, 144 | 1522-16 
1500-83 12 | 1504-13 127 | 1511-43 123 | 1516-66 150 | 1520-90 97 | 1523-17 
1501-85 167 | 1504-14 125 | 1511-44 128 | 1516-67 152, 153 | 1520-92 97 | 1523-18 
1501-86 167 | 1505-15 121 | 1511-45 —«97, 98, 109 | 1516-68 451 | 1521-93 107,119, 120 | 1524-19 
1501-87 168 | 1505-16 121 | 1511-46 109 | 1517-70 138 130 | 1524-20 
1501-88 168 | 1505-17 Hscheat § 42 | 1511-47 117 | 1517-72 155, 156 | 1521-94 "97 | 1524-21 
| 
of Se Be BLE Mua lee 
501- 505- 151 ; A 55 | 1521-97 5 
1502-94 97, 119 120 | 1506-22 122 | 1512-50 99 | 1517-75 155 | 1521-99 83 | 1524-24, 
1502-97 120 | 1506-23 124 | 1512-51 103 | 1518-76 155 | 1521-1 83 | 1524-25 
1502-98 120 1506-24 124 | 1512-82 101 1518-77 156 | 1521- 2 83 1525-26 
1503-99 Trusts | 1512-5 151 156 | 1521-3 3 | 1525- 
1503- u Trusts, 1507-26 nt 102 1512-54 97, 109 1518-79 138 1521- 4 82 1525-28 
1503- 122 2 , 180 | 1512- 151 7 | 1521-5 3 | 15 
1503- 3 Trusts | 1507-28 131 | 1512-56 144 | 1518-81 138 | 1521- 6 84 |, 1525-30 
1503- 4 “ 1507-80 131 | 1518-57 82, 83 | 1518-82 143 | 1522-7 83 |. 1525-31 
1508- { 
, PHYSICIANS AND SURGEONS | 
1545-2 4) 1555-74 88 | 1563-46 28 | 1571-26 104 } 1579- 5 128 ): 1587-77 
1545-3 4 | 1555-75 §9 1563-47 28 1572-27 105 |. 1579- 6 128 1587-80 
Peete tise wee Bes. ee eae ees 
1546- 6 4 | 1555-78 64 | 1564-50 30 | 1572-30 103 | 1530- 9 130 | 1588-83 
ees See RR ER mee eee tie 
1546- 8 9 | 1555-80 72, | 15 Be tFR1— 5 
1546-9 1 | 1555-81 72 | 1564-53 32 | 1573-33 "438 | 1581-12 111, 137 | 1588-86 
ae SEES nee meee ake ema de ver ene Ar a 
1546-11 7 | 1556-83 72 | 1564-55 32 | 1581- 88 
1546-12 7 | 1556-84 g9 | 1564-56 34 | 1573-36 107 | 1581-15 142 | 1589-89 
1546-13 100 | 1556-85 g9 | 1564-57 34 | 1573-37 110 | 1581-16 189 | 1589-90 
1546-14 Osteopathy | 1556-86 72 | 1565-58 34 | 1574-38 113 | 1581-17 144 | 1589-91 
io 1565-59 Practice 1574-39 115 | 1581-18 Actions § 155 | 1£29-93 
C.J. p. 1142 | 1556-87 66, 89 c 
ss-as “Opinaimel-| 168 1,8 | Ho cia ae a <a ae a 
ogy 46.C-J. | 1557-89 oe eae 36 t a574-42 108 | 1582-21 145 | 1590-98 
p. 1117 | 1557-90 73 
u 1574-43 108 | 1582-23 Lim, of Act. | 1590-96 
Ee ee Te ties 36 | 1574-44 108 §§ 228, 259 | 1590-97 
547-18 12 2: 74 — , : 
fees io 12 | 1567-98 14 | 1566-68 90 | 1574-45 122 | 1582-24 147 | 1590-99 
or re et 15 | 366-70 90 | 1574-48 138 § 114 | 1590- 2 
= 16 | eee-71 37 | 1574-49 138 | 1582-25  “ §§ 112, 259 | 1590- 8 
1548-22 13 | 1558-96 79 1575-51 110 | 1582-26 Abatem. & | 1590-4 
1548- 1558-9 1566-72 3g | 1575 atem. ix 
23 13 | 1558-97 81, 82 1575-52 7110 R. § 375 | 1591- 5 
1548- 1558-98 1566-73 38 Fee 
8-24 13 82 1575-53 112 | 1582-27 1591- 6 
1548-25 BO | 1558-1 18h eee eda, eae: a anioDe 110 | 1582-29 148 | 1591-7 
ee agnor “els lee elas 
, ‘ “ 1 — i 1 af = 
1549-29 Certificate « g 2145 | 1567-76 1575-57 113 | 1582-32 148 | 1591-10 
1567-77“ “ 
woo MORE Bee ae ee IB ae 
tee 0 Bless eS UIs 
5 if 1583-38 149 | 1592-1 
1550-33 62 | 1559= 7 Sil neces 42 | 1575-62 113 | 1583-39 149 | 1592-16 
1550-34 63 | 1559- 8 85 | 1567-84 42 | 1575-03 113 | 1583-40 149 | 1592-17 
1550-35 | 56 | 1559- 9 85 | 4567-85 49, | 1575-64 113 | 1583-41 149 | 1592-18 
1550-36 BT | 1559-10 85 | 15R7_86 49 | 1576-65 313 | 1583-42 150 | 1592-19 
1550-37 BT | 1559-11 85 | 1567-87 49, | 1576-67 112 | 1583-43 149 | 1592-20 
1550-38 37 | 1559-12 55 | 1567-88 49 | 1576-68 104, 112 | 1583-44 - 151 |.1599-23 
1550-39 57 | 1559-14 95 | 1568-89 43 | 1576-69 112 | 1784-45 _ 151 |:1592-24 
1550-40 7 | 1559-15 17 | 1568-90 43 | 1576-70 112 | 1584-48 152 | 1592-25 
1550-41 58 | 1560-16 17 | 1568-91 43 | 1576-71 116 | 1584-49 . 153 | 1592-26 
1551-42 6S | 1560-17 17 | 1568-93 43 | 1576-72- 117 | 1584-50 \ 153 | 1592-27 
2551-4 58 | 1560-18 17, 34 94 44 | 1576-73 118 | 1585-51 \ 152 |» 1592-28 
isi4d 56 | 1560-19 att 158-98 44) 1576-74 118 | 1585-52 153 [1592-29 
ee suse ules 6 Re 
56 — oe} 93- 
ae rat eae a speed 4) | 1577-77 120 | 1585-55 . «158 | 1893-33 
1551-48 59 | 1560-22 17, 38, 53 
ists 6 | boa a | at ra on nee. Mate are 
etied Oa, eae Lee Ee oeeees 45 | 1577-80 yi | 1585-58 =| 486 | teat ae 
1552-51 59 | 1561-25 58, 54 
1E60 82 61 | 1561-26 13 | 1569- 4 45 | 1577-81 421 |. 1585-59 155 |° 1594-38 
1553-53 59 | 1561-27 Medicine 1569- 5 45 | 1577-82 121 | 1586-60 155 | 1594-89 
1553-54 59 40 C.J.p.626 | 1569- 6 rds Tye anes er ioe aee 
1a Go | asngg cP ae | 338- lume ere AH | re 
1553-56 60 | 1561-29 «© * © ga7 | 15RD 8 45 pe 
1569-10 46 | 1578-86 125 | 1586-64 155 | 1594-43 
1558-50 @i | 1561-32 1g | 1360-11 4 | 4078-87 erases 15b | 1504-44 
= 1569-12 90 | 157 5 |'1594-45 
ee 0 fiuee 0 Bike RE ee eee 
1558-62 61 | 1562-35 ae poh as fy | 1578-91 114 | 1587-69 455 [1595-48 
1553-63 61 | 1562-36 22 | 4570-16 9¢ | 1578-92 114 | 1587-70 2 1BB |-1595-49 
1554-64 61 | 1562-37 22 | 1570-17 Gifts § 72 1579-93 114 | 1587-71 Evid. §§ 1595-50 
1554-66 88 | 1562-38 24 | 1570-18 Contracts 1579-95 127 768-767 |:1595-51 
1554-67 88 | 1562-39 24 §§ 327, 384 | 3579-96 127 |] 1587-72“ | 131595-52 
1554-68 88 | 1563-40 24 | 4570-19 101, 103 | 1579-98 128 "$154 | 1596-53 
1554-69 88 | 1563-41 24 | 1571-20 401 | 1579-99 128 | 1587-73 154,155 | 1596-54 
41554~70 88 | 1563-42 24 | 4571-21 404 | 1579-1 428 | 1587-74 "154 | 4596-55 
1554-71 88 | 1563-43 24 | 4571-93 104 | 1579- 2 128 | 1587-75 155 | 1596-56 
1554-72 88 | 1563-44 24,26 | 4571-24 404 | 1579- 3 128 | 1587-76 ©1454 | 1596-57 
1554-78 88 | 1563-45 26 | 1571-25 104 | 1579- 4 128 | 1587-78 157 | 1596-58 


XXVili 


(PEN eo 
30 Cye 48 C.J. 


Page Note Sec. 
1596-59 185 
1596-60 185 

. 1596-64 166 
1597-65 166 
1597-66 181 
1597-67 176 
1597-69 185 

_ 1597-70 185 
1598-71 . 185 
1598-72 184 
1598-73 184 
1598-74 166, 187 
1598-75 
1598-76 187 
1598-77 212 
1608-1 al 
1609-2 5 
1609-3 5 
1609- 4 5 
1609-5 5 
1609-6 5 
1610-8 7 
1610-9 8 

. 1610-10 8 
1610-12 8 
1610-13 10 
1611-14 10 
1611-15 v4 
1611-17 16 
1611-18 12 
1626-1 \ 1 
1626-2 \ 1 

« 1627-3 1 
1627-4 ul 

i, 1627-5 2 

«1627-6 5 3 
1627-7 3 
1627-8 : 4 
1628-9 : 4 

‘ 1628-10 ¢ 4 

: ! 

~ 1641-1 1 

1641-2 ‘ 4 

1641-8 : 

get \ 

| 31 Cye 49 C.3 

Page Note Sec. 

7; 48-1 1 

4: 48-2 1 

1.» 48-3 1 

o 44-4 1 

_ , 44-6 : 2 

— AbT 2 

' 44-8 Actions § 128 

re es § 176 

«, 44-9 i 2 

~ , 44-10 2 

_ , 4411 Actions § 176 

: OE Vad Weer 

>; 45-12 2 

; 1 45-18 } 2 

, 1 45-14 ; 3 

. , 45-15 Conf. of L. 
i § 92 

45-17 Fed, Cts. 

r § 11 

: 45-18 Sf § 161 
45-19 4 
45-21 ; 6 
45-22 6 
46-23 6 
46-24 6 
46-25 6 
46-26 1% 
46-27 8 
46-28 8 
46-29 8 
46-30 8 

' 46-31 ‘ 8 
46-32 f 8 
46-33 ! fie:) 
46-34 8 
46-35 9 
47-37 11 
41-38 11 
47-40 12 
47-41 12 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


30 Cye 
Page Note 


1600-91 
1600-92 


1611-19 
1612-21 
1612-22 
1612-23 
1612-25 
1613-26 
1613-27 
1613-28 
1613-29 
1613-30 
1613-31 
1613-33 
1613-34 
1614-35 
1614-36 


1628-11 
1628-12 
1628-13 
1628-15 
1628-16 
1628-17 
1628-18 
1628-19 
1628-20 


1642-4 


1642-5 
1642-6 


31 Cyc 


‘ Page Note 


47-42 
47-43 
47-44 


PHYSICIANS AND SURGEONS—Continued 


48 C.J.’ 30 Cye 48 C.J.| 30 Cye 48 C.J. 
Sec. |Page Note Sec. |Page Note Sec. 
212 | 1600-93 193 | 1601-13 200 
191 ; 1600-94 193 | 1601-15 201 
186 | 1600-95 193 | 1601-16 201 
188 | 1600-96 195, | 1601-17 201 
188 | 1600-97 Evid. § 788 | 1601-19 208, 205 
188 | 1600-1 196 | 1602-20 204 
188 | 1600- 2 177 | 1602-21 203 
189-| 1600- 4 197 | 1602-22 206 
190 | 1600- 5 197 | 1602-23 207 
190 | 1601- 7 197 | 1602-24 207 
191 | 1601- 8 168 | 1602-25 208 
192 | 1601-10 199, 204 | 1603-26 208 
192 | 1601-11 1603-27 208 
193 | 1601-12 200 | 1603-28 210 
193 
PILOTS 
12 | 1614-38 31 ; 1617-56 36 
17 | 1614-39 31 | 1618-57 38 
25 | 1615-40 32 | 1618-58 39 
26 | 1615-41 33 | 1618-59 39 
25 | 1616-43 43 | 1618-60 58 
27 | 1616-44 43 | 1618-61 58 
19 | 1616-46 47 | 1618-62 58 
27 | 1616-47 47 | 1618-63 48 
19 | 1616-48 47 | 1618-64 49 
19 | 1616-49 44 | 1618-65 50 
28 | 1617-50 45 | 1619-66 50 
6 | 1617-51 46 | 1619-67 50 
29 | 1617-53 35 | 1619-69 Admiralty 
30 | 1617-54 36 § 83 
36 ' 1617-55 36 ' 1619-70 “ 4 
PIRACY 
4 | 1628-21 5 { 1629-30 b 10 
4 | 1629-22 6 | 1629-31 10 
4 | 1629-23 6 | 1629-32 10 
4 | 1629-24 7 | 1629-33 10 
4 | 1629-25 7 | 1629-34 10 
5 | 1629-26 8 | 1630-35 1 
5 | 1629-27 8 | 1680-36 11 
5 | 1629-28 9 | 1630-37 2 
5 | 1629-29 10 | 1630-38 12 
PLATE GLASS INSURANCE 
2 | 1642-7 4 | 1642-10 %, & 
2 | 1642-8 8 | 1642-11 1 
3 | 1642-9 7° 1642-12 10 
PLEADING 
49 C.J.) 31 Cye 49 C.J 31 Cye 49 C.J 
Sec. |Page Note Sec. |Page Note Sec. 
12 53-85 21 57-29 58 
12 538-86 21 57-30 30 
12 53-87 21 57-31 58 
12 53-88 24 57-32 27 
12 53-89 21 57-33 31 
12 53-90 19 57-34 Fraud. 
12 53-91 19 Conv. § 681 
13 53-92 21 57-35 
18 53-93 22 57-36 32 
13 54-94 25 57-37 37 
18 54-95 27 57-38 47 
13 54-96 27 57-39 AT 
13 54-97 27 57-40 50 
13 54-98 27 58-41 . 50 
14 54-99 27 58-42 50 
163 54-1 27 58-43 50 
14 54-3 27 58-44 50 
14 54-4 26 58-45 33 
14 54-5 27 58-46 Contracts 
15 54-6 44 § 850 
15 54-8 58-47 ** -§ 850 
15 55-9 Negl. § 631 58-48 » § 850 
15 55-10 29 59-50 51 
15 55-12 38 59-51 53 
15 56-13 39 59-52 53 
16 56-14 39 59-53 52 
17 56-15 38 59-54 52 
17 56-16 38 59-55 52 
19 56-17 389 59-56 57 
999, 1032 56-18 89 59-57 57 
1032 56-19 380 59-58 56 
18 56-20 30 59-59 47 
17 56-21 40 59-60 49 
20 57-22 30 59-61 35 
20. 57-23 30 59-62. 35 
20 57-24 30 59-63 86 
20 57-25 23 60-64 36 
20 57-26 30 60-65 386 
20 57-27 24 | . 60-66 36 
20 57-28 30 60-67 65 


30 Cyc 48 C.J. 
Page Note Sec. 
1603-29 210 
1603-30 210 
1603-81 , 210 
1603-82 210 
1603-33. 210 
1603-34 ‘ 210 
1603-85 211 
1603-86 211 
1603-87 211 
1604-38 211 
1604-39 211 
1604-40 211 
1604-41 211 
1604-43 212 

1619-71 52 | 
1619-72 35 
1619-74 53 
1620-76 54 
1620-78 55 
1620-79 56 
1620-80 56 
1620-81 57 
1620-83 59 
1621-85 60 

1621-86 Mar. Liens 

§ 114 
1621-87 63 
1621-88 21 
1630-39 13 
1630-40 13 
1631-41 14 
1631-42 15 
1631-43 15 
1631-44 15 
1631-45 15 
1631-46 15 
1631-47 15 
1642-18 10 
1643-15 11 
1643-16 11 

eeciceaa)| 

31 Cye 49 C.J. 
Page Note See 
60-68 61 
60-69. > 61 
60-70 61 
60-71 62 
60-72 © 64 
60-73 64 
60-74 64 
60-75 61 
60-76 61 
60-77 61 
60-78 61 
60-79 61 
60-80 62 
60-81 61 
61-82 63 
61-83 61 
61-84 61 
61-85 63 
61-86 63 
61-87 61 
61-89 62 
61-90 63 
62-91 30 
62-92 62 
62-93 63 
62-94 63 
62-95 63 
62-96 63 
62-97 63 
62-98 63 
62-99 63 
62-1 44 
62- 2 40 
62- 3 40 
63- 4 40 
68-5 ¢ 40 
63- 6 40 
63- 7 40 
63- 8 40 


30 Cye 
Page Note 


1604-44 
1604-45 
1604-46 
1604-47 
1604-48 
1604-49 
1604-50 
1604-51 
1604-53 
1605-54 
1605-55 
1605-56 
1605-57 
1605-58 


1631-48 
1631-49 
1631-50 
1632-51 
1632-52 
1632-53 
1632-54 
1632-55 
1632-56 


1643-17 
1643-18 


31 Cyc . 
. |Page Note 
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PLEADING—Continued 


a OO ee lh 
31 Cye 49 C.J.) 31 Cyc 49 C.J.) 31 Cye 49 C.J.| 31 Cye 49 C.J.| 31 Cyc 49 C.J.|_ 31 Cye 49 O.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
66-52 74 77-67 94 90-73 126 | 100-83 Parties § 319| 110-94 189 | 123-3 180 
66-53 74 77-68 95 90-74 126 | 100-84 ‘ 4 110-95 189 | 123-4 181 
66-54 74 77-70 94 90-75 121] 100-85 “ § 327 | 110-96 189 | 123-5 181 
66-55 74 77-11 94 91-77 127] 100-86 § 831 | 110-97 188 | 123-6 181 
66-56 72 11-12 94 91-78 eT eioo-s7) se es 111-98 188 | 9124-7 181 
66-57 72 77-73 94 91-79 Evid. § 380 100-89 1389 111-99 188 124- 8 181 
66-59 879 77-14 100 91-80 127 | 100-90 1290) eet 188 | 124-9 181 
67-60 "15 71-15 101 91-81 127] 100-91 140 | 111-3 190 | 124-10 181 
67-61 75 iatGe® | 101 91-82 131 | 101-92 aber atte 4 190 | 124-14 181 
67-62 TDs] STRUT 101 91-83 131 | 101-94 142 | 112-5 189 | 124-12 183 
67-63 78 17-18 101 91-84 131} 101-95 141 | 112-6 189 | 124-13 195 
67-64 78 771-19 99 91-85 131 | 102-97 19 | 112-7 192 | 125-14 195 
67-65 78 77-80 99 91-86 Evid. § 407] 102-98 142 | 112-8 192 | 145-15 195 
cra | te S| sce ae ose =| dp | tp 
67-67 77-82 2- 21 102- 143 p 125-17 
68-68 80 A783 99 Partn. $531 | 102-3 143 | 112-11 187 | 125-18 195 
68-69 81 17-84 99 92-90 130 | 102- 4 144 112-12 187 125-19 195 
68-70 81 78-85 97 92-91 132 | 103-5 144 | 112-14 187 | 125-20 195 
68-71 224 78-86 96 92-92 132 | 103-6 140 | 118-15 187 | 125-21 195 
68-72 81 78-87 96 92-93 132 | 103-7 Payment 113-16 187 125-22 195 
68-73 83 78-88 96 92-94 132 §129 | 113-18 185 | 125-23 195 
68-74 83 78-89 96 92-95 182] 103-8 140 | 113-19 185 | 125-24 195 
68-75 83 78-90 96 92-96 134 | 103-9 144 | 113-20 185 | 125-25 195 
68-76 3 78-91 96 92-97 140 | 103-10 144 | 113-21 185 | 125-26 195 
69-77 1014 78-92 102 93-98 141 | 103-11 141 | 113-22 185 | 125-28 vn 196 
69-78 486 78-93 103 93-99 134 | 103-12 Parties § 330] 114-23 - 185 | 126-29 196 
69-79 486 | 78-95 105 93- 1 134 | 103-13 145 | 114-24 185 | 126-30 196 
69-80 83 79-96 105 93- 2 134 | 109445 146 |, 114-25 185 | 126-31 196 
69-81 1020 | 79-97 105 93- 3 134 | 103-16 146 | 114-26 185 | 126-32 196 
69-82 79-98 105 93- 4 134 | 103-17 147 | 114-27 185 | 126-33 196 
69-83 84 79-99 105 93- 5 134 | 104-18 147 | 114-28 185 | 126-34 196 
69-84 84 79-1 105 94- 6 135 | 104-19 147 | 114-30 185 | 126-35 196 
69-85 84 79-2 105 94- 7 135 | 104-20 152 | 114-31 186 | 126-36 196 
69-86 84 79-3 105 94- 8 135 | 104-21 147 | 114-32 186 | 126-38 196 
69-87 84 79-4 106 94- 9 135 | 104-22 147 | 114-33 186 | 126-39 196 
69-88 84 30-5 106 94-10 135 | 104-23 147 | 114-34 186 | 126-40 196 
69-89 83 81-6 106 94-11 135 | 104-24 147 | 114-35 186 | 126-42 197 
70-90 83 81-7 106 94-12 185 | 104-25 148 | 114-36 186 | 126-43 197 
70-91 74 8-8 106 94-13 136 | 104-26 148 | 114-37 186 | 126-44 197 
70-92 84 81-9 106 94-14 136 | 104-27 148 | 114-38 186 | 127-45 197 
70-93 85 81-10 106 94-15 136 | 104-28 149 | 115-39 186 | 127-48 197 
70-94 85 82-11 106 94-16 186 | 104-29 149 | 115-40 186 | 127-49 262 
70-96 18 89-12 107 94-17 186 | 104-30 149 | 115-41 167 | 127-50 262 
70-96 85 82-13 107 94-18 136 | 104-32 150 | 115-43 168 | 127-52 262 
70-97 85 83-14 io7 | 94-19 136 | 105-33 150 | 115-44 167 | 127-52 262 
70-99 8 | 83-18 1s | ror ist} q035 15) | tise isl | 124 m8 

3 15 ks SRR OT, 

wa tem tit| oe | ee eT EE SH 
61 ¢ 05-3 15 = 7 

§ 1576 | 83-21 108 95-26 188 | 105-39 Courts §162 | 116-50 184 | 127-53 314 

71-4 6{ 93-99 gg | 95-27 138 | 105-42 1 | 116-51 184 | 127-59 314 
71-6 86 | 83-28 188 | 92-99 133 | 10045 tet | 116-53 isd | 12068 383 
i s) ie sl ee elie 6 ER ee 

2 a 

fi-io ae ee es he uate : 
Sep a lyse He | 96-34 138 | 106-50 154 | 116-59 1s4 | 123-68 361 
cme 88 | S695 486 96-35 138 | 106-51 154 | 116-60 194 | 128-69 361 
He] HL Ge Petes) ee HE | BE Peto ay 
71-19 on BY aes He | 96-38 “ | 106-54 154 | 117-65 180 | 128-73 198 
71-20 Fe a 440 | «seen 1 106-56 154 | 117-66 174 | 128-74 547 
72-21 85-37 a) eae “ | 106-57 154 | 117-67 171 | 128-75 200 
19-29, 89 85-38 Meas | Leeds “1 106-58 156 | 117-68 182 | 128-76 200 
72-27 fa 85-39 Neg. § Fe ge-42 “© 1 106-59 156 | 117-69 182 | 128-77 200 
72-28 9 85-40 3 96-43 es se 107-60 162 | 117-70 180 | 129-78 200. 
72-29 90 85-41 ee 96-44 * * | 407-61 162 | 118-71 Judgm.§ 82] 129-79 / 200 
72-30 90 86-42 114) 96-45. + « se 107-62 162 | 118-72 172 | 129-80 200 
73-31 90 86-43 ae 96-46 as ne 107-63 162 | 118-73 172 | 129-81 200 
73-32 90 86-44 115 96-47 ts 107-64 162 | 119-74 172 | 129-82 200 
73-33 90 | 86-45 W16 | 96-48 * § 464] 407-65 462 | 119-75 172 | 129-84 201 
73-34 90 | 86-46 M7 | 96-50 “  §320) 107-66 Actions §30 | 119-76 173 | 129-85 203 
73-35 90 86-47 118 97-55 ee 107-67 162 | 119-77 Negl. § 657 | 129-86 - 203 
73-36 90 86-48 118 | 97-56 « as 107-68 157 | 119-78 176,177 | 129-87 203 
73-37 90 87-49 118 SST nants § 321 | 108-69 157 | 120-79 172 | 129-88 203 
73-38 90 | 87-50 119 | 97-58 Ce 108-70 158 | 120-80 177 | 129-90 202 
73-39 90 87-51 119 97-59 Cd se 108-71. 159 | 120-81 177 | 129-91 202 
73-40 90 87-52 119 97-60 - ‘* fs 108-72 159 | 120-82 177 | 129-92 202 
74-4 9 87-53 120 SG-62 omc § 322 | 108-73 160 | 120-83 177 | 129-94 328 
74-42 1195 87-54 120 58-63) Ss § 323 | 108-75 161 | 120-84 177 | 129-95 199 
74-44 9 87-55 120 98-64 —** sf 108-77 163 | 120-85 173 | 129-96 220 
74-45, 91 87-56 120 98-66 * § 324 | 409-78 163 | 120-86 178 | 120-98 221 
74-46 91 87-57 120 | 98-67, - § 324 | 109-79 163 | 120-87 179 | 130-99 227 
15-47 91 87-58 P20; rggeeg wee 109-80 163 | 120-88 178) | tS0— 221 
715-48 91 87-59 120] 9s69 “ 4 109-81 163 | 121-89 178 | 130- % 92 
75-49 91 87-60 109 98-70 oy 109-82 Damages 121-90 178 | 130-3 e202 
15-52 92 87-61 109 gs72h0 se 08325 § 301 | 121-91 174 | 130- 4 202 
715-56 92 87-62 109% || wissen 1“ es 109-83 ‘* § 306 | 121-92 174 | 130-5 227 
16-57 Negl. 87-64 ele OOETae wane is 109-84 ¢ § 304 | 121-93 174 | 130- 6 wer 
§§ 666-670 89-65 121 Gant | le sf og=95, ante § 305 |} 121-94 180 | 130-7 227 

76-58 93 90-66 125 99-76 ‘* | § 327.) 109-86 ** +. § 801 | 121-95 180 | 130-8 297 
76-59 93 90-67 peigt22) | e907 te 109-87 , 165 | 121-96 Actions § 211 | 130-10 197 
76-60 93 90-68 Opn || msgeTar 168 s 110-88 ep | lee-o7 y <8 4 130-11 ~. 197 
76-61 94 90-69 125 99279... °° § 328 | 110-89 165 | 122-98. ‘ ae 130-12 197 
76-62 94 90-70 ode ROOSS Os“ ss 110-90 165 | 122-99 174 | 130-13 sy 


76-63 94 90-71 ., 124) 100-81 ve a 110-91 165 ;- 122-1 174 | 130-14 poe 
76-65 94 90-72 ; 124| 100-82“ § 329 | 110-92 ©) 165 | 122- 2 * 174 |) 1381-15 Sean 


: a ae ONE 
f 
XXX CYC-CORPUS JURIS PARALLEL REFERENCE TABLE | 
PLEADING—Oontinued 
——— SS oe On Oe LG eORESE oh Gost 
31 Cye . 31 Cye 49 C.J.| 31 Cye 49C.J.| 31 Cye 49 C.J.| 31 Cye 49 C.J.| 31 Cye » 49 C.J. 
Page Note Page Note Sec. |Page Note Sec. |Page Note * Sec. |Page Note Sec. |Page Note ‘Sec. 
131-17 138-22 240 | 151-87 255 | 163-40 264 | 171-80 Abatem. & | 190-27 276 
181-18 138-23 240 | 151-38 255 | 163-41 264 R. § 169 | 180-28 276 
131-20 138-24 240 | 151-39 255 | 163-42 PAG esta besss Colne ma 8 180-29 Abatem. & 
1131-21 138-25 852 | 152-40 255 | 163-43 GA Agden cei 38 ; R. § 571 
131-22 138-26 240 | 152-41 255 | 1638-44 264) 171-388 = | § 538 | 180-81 PA 
131-24 138-27 241 | 152-42 255 | 163-45 264 | 171-34 Abatem. & 180-32 278 
1131-25 139-28 241 | 152-43 255 | 163-46 265 R. §185 | 180-33 279 
1431-26 139-30 241 | 152-44 256 | 163-47 AER aE CS LO yor 180-34 279 
131-27 139-31 241 | 153-45 255 | 163-48 265 | 172-36 “ ~ §184 | 181-35 279 
182-28 139-33 243. | 153-46 257 | 163-49 DOb UIT 37lan 8 “ 181-36 279 
132-29. 139-34 242 | 153-47 “257 | 164-50 265 | 172-88 © | §185 | 191-37 79 
132-30 139-35 242 | 153-48 257 | 164-51 O65 |) Palza-eo WF is6 aeons 181-38 279 
132-31 139-36 ‘248 | 153-49 257 | 164-52 266 | 172-40 “ oe 181-39 279 
132-32 139-37 243 | 153-50 257 | 164-53 266 | 172-41 ‘“ §208| 181-40 279 
(132-23 139-38 243 | 153-51 257 | 164-54 266 | 172-42 ‘*. §185 | 181-41 279 
132-36 139-39 243 | 153-52 327 | 165-55 266 | 172-43 3 “ 181-42 279 - 
«432-37 139-40 243 | 154-53 327 | 165-56 266) 172-44.) #8 “ 181-43 Ree 6 
132-38 139-41 243 | 154-54 327 | 165-57 266) || Ni 2=45 age sinners 181-44 * "279 
‘132-39 139-42 244 | 154-55 259 | 165-58 266 | 172-46 344 | 181-45 279 
132-40 139-43 244 | 155-56 327 | 165-59 266 Parties § 339 | 181-46 279 
132-41 140-44 352 | 155-57 Abatem. & 165-60 265 | 172-47 Abatem. & 181-47 279 
132-43 140-45 352 R. § 595 | 165-61 266 R. § 188 | 182-43 279 
133-44 140-46 352 | 156-58 = “* “ 165-62 266, || Va7B=4s— 8 ee 182-50 279 - 
133-45 140-47 245 | 156-59 “ §596| 166-63 266 | 173-50 ‘* §190| 182-51 29 
133-46 141-48 245 | 156-60 iy 166-64 267 | 173-51 66) S934 Sgos ne 279 
133-47 141-49 245 | 156-61 “ of 166-65 267 | 173-53 Seo ES 195 1 SRD EBS 280 
"133-48 141-50 1. 245 | 156-62  “ §598] 166-66 268 | 173-54 “ §193 | 199-54 280 
133-49 141-51 245 | 156-63  “ §596| 166-67 269 | 173-55 “ §191 | 192-55 280 
133-50 141-52 245 Jp7=64 | “* 166-68 269/11 bA73=56 | 46 182-56 280 
"133-51 142-53 246 | 157-65 260 | 166-69 2691), (y4eb 70 vest ae 182-57 Parties § 459 
133-52 142-54 246 | 157-66 260 | 166-70 G9 RAG4 58) 7 eye cmmae 182-58 Ata 
133-53 142-55 246 | 157-68 222 | 166-73 270) a74-59. | epee 182-59 euee 
133-54 142-56 , 247] 157-69 222 | 166-74 210) SIGE 6O eA as Pate 183-60 Che 
134-55 142-57 - 247 | 157-70 222 | 166-75 ATO tzdage, | “ee se 183-61 plat a so 
134-56 142-58 fot 247 | ed TTL 222 | 166-76 ‘ 270v1 174-63) OSS AST I 193-69 “ 8 356 
134-58 143-59 . 247 | 157-72 222 | 166-77 270 | 174-64 “+ § 203 | 183-64 Parties § 459 
134-59 143-61 247 | 158-73 222.| 166-78 270 | 174-65 ‘“ §200| 183-65 ce 
134-60 143-62 247 | 158-74 222 | 166-79 271 | 174-66  ‘  §198| 183-66 see 
134-61 143-63 247 | 158-75 222 | 167-80 271 | 175-67 Abatem.& | 183-67 Parties § 373 
134-62 143-64 . (247 | 158-77 222 | 167-81 271 R. § 198 | 183-68 Co ck 
134-63 143-65 247 | 158-78 222 | 167-8 201 |) 7175-68 +. <s es 183-69 <a 
184-64 143-67 248 | 158-79 222 | 167-8 271 | 175-69 cs i 183-70 «  § 394 
(134-65 143-68 248 | 158-80 222 | 167-84 271 | 175-70 $$ 201 | 189-74 wee 
134-66 143-69 248 | 158-81 222 | 167-85 STU eigen digs gee sane! 183-72 o« 
134-67 143-70 248 | 158-82 222 | 167-86 QT2 WS 1G6-7a——. Se pase 183-73 sont eta 
° 134-68 143-71 248 | 158-83 222 | 167-87 272 | 176-73 ie at 183-74 se ae 
134-69 143-72 243 | 158-84 222 | 167-88 272 | 176-74 8 = 184-75 pe (eS 
134-70 143-73 248 159-85 222 167-89 272 176-75 a “e 184-76 TT 46 
134-71 144-74 248 | 159-86 204 | 167-90 272 | 176-76 = = 184-77 <0 ee 
1134-72 144-75 _ 248 | 159-87 204 | 168-91 272 | 177-77  _** —-§ 203 | 184-79 tS ene 
135-73 144-76 948 | 159-88 204 | 168-92, Wenue Sci. Fa. 184-80 ae sd 
"135-74 144-78 248 | 159-89 204 | 168-93 272 | 177-78 Abatem. & 184-81 soe ges 
135-76 144-79 : 94g | 159-90 205 | 168-94 be ag Be § 208 |. 184-82 “8 356 
135-76 144-80 948 | 159-91 205 | 168-95 272.) 177-79 “$202 | 184-83 Aliens § 41 
135-77 144-83 94g | 159-92 204 | 168-96 SUS) | USO ye 184-86 276 
135-78 144-83 - 949 | 159-93 207 | 168-97 273 | U8 184-87 276 
135-79 145-84 949 | 159-94 208 | 168-98 273) 177-82 “8205 | 184-88 284 
135-80 145-85 249 | 160-95 208 | 168-99 273 | 177-83 184-89 285 
136-81 145-86 919 | 160-96 208 | 168-1 2735 | 77-84 ote DO So1a Vege og 285 
136-82 145-87 249 | 160-97 208 | 168- 2 273 | 177-86 Abatem. & 184-91 285 
136-83 145-88 249 | 160-98 207 | 169-3 274 ., Re § 209 | 185-92 "$285 
"136-84 145-89 949 | -160-99 207 | 169- 4 274 i $210 | 185-93 285 
*136-85 145-90 949 | i60- 2 209 | 169- 274) 177-87 = “8 § 212 | 185-94 285 
‘136-86 145-91 249 160- 3 909 Abatem. & 177-88 § 209 185-95 285 . 
136-87 145-93 249 | 160- 4 209 | R. $16) 177-89 185-96 285 
136-88 145-93 950 | 160-5 909 69- 7 Abatem. & 177-90 5 § 175 185-97 985 
136-89 145-94 250 | 160- 6 209 R.§9 | 178-91 wanes 185-98 285 
136-90 14596 951 | 160-7 209 | 169-8 Judem.§10) 178-92 mM 185-99 285 
‘136-91 146-97 951 | 160-8 213 | 169-9 as i UCSD AERC aa 185- 2 Abatem. & 
136-92 146-98 251 | 160-9 213 atem. & | | 178-94 R. § 598 
136-93 146-99 ; O51 160-10 PAL ¢ § = 178-96 a § 171 185- 3 “ 
136-94 146- 1 251 160-11 206 169-10 275 178-97 § 201 185- 5 «s “ce 
136-95 146-3 Fi) 160-13 216 Abatem. & 178-98 ie § 23 185- 6 “ “6 
136-96 147-3 252 160-13 216 R. § 10 178-99 § 65 185- 7 “ 6 
136-97 at 4 r 259 160-14 216 Payment §136 178- 2 Abatem, & 185- 8 as “ee 
136-98 147 & 959 | 161-15 918 qoute i, 275 ee «eB § 168 | 495 9 rT “6 
136-99 147. 6 963 | 161-16 21g | 16 atem, & SO i i Bebety Pr RANG ROe | Aan 
187-1 147- 7 1953 161-17 219 169-13 R es ee a Be § 114 186-11 “ “ 
137-2 147-8 959 | 161-18 219 = ave 186-12 yo /<* u 
137-3 147-9 253 | 161-19 S19 pi hoya BIB bh die ee Oe ‘inietyte st Recess 
AST~ 4 147-19 | 253 | 161-20 Pe ee BI one aa es Oe tae 
137- 5 147-11 953 | 161-21 219 - ce 186-15 Wy re 
137 6 147-12 253 161-22 219 170-18 294 178-10 276 186-16 e “6 
137 7 rls 269 | 161-28 219 Abatem.& = | ii oO Vibe ay 287 
ee : 161-24 319 R. 179-12 276 
148-16 254 170-19 975 179-13 276 186-18 287 
437-9 148-17 954 | 162-25 B19 aces me | 379-14 976 | 186-19 287 
137-10 148-18 94g | 162-26 219 Z 2 179-15 186-20 287 
e 162-27 04 | 170-21 275 276 
137-11 , 148-19 254 204 | 370-98 Ab 179-16 276 | (186-21 293 
137-12 148-24 - ‘959 | 162-29 264 i arta is 179-17 O76 Abatem, & 
437-13 148-99 ‘954 | 162-80 264 151. ee oan | 179-18 276 R. § 602 
137-14 14893 | 924 | 162-32 264 ’ 994° Bao |. 179-19 276 | 186-22 
187-15 149-26 . +254 | 168-88 264 | sno08 Abate. @ | 179-20 976 | (186-28 294 
437-16 149-27 254 | 168-34 264 wR § 569 | 179-21 276 | 186-24 
438-17 149-28 Sail) vace ae ze | wmo-24 9 § agg | 179-22 SB Abe atin ane 
138-18 150-29 yh ae zet | 170-26 «= = g 169. | 179-28 276 peti 
138-20 150-30 254 | 163-87 26 | yo-o7 tee | 180-24 276) | anc ce oe 
21 150-31 254°] 163-38 264 | 370. ol NOs 276 | 186-27 288 
163-39 264 29 180-26 276 | 186-28 


(oes ——— 
31 Cve 49 oa. 31 Cye 49 C.J. 

Page Note See. |Page Note Sec. 
Bee Ante oe Bee 
187-30 .* §182 | 194-48 828 
187-31 288 | 194-49 328 
187-32 295-297 | 194-51 328 
187-33 288 | 194-52 328 
187-34 289 | 194-53 328 
187-35 289 | 195-54 328 
187-37 308 | 195-55 329 
187-38 308 | 195-56 329 
187-40 311 | 195-57 329 
187-41 311 | 195-58 329 
187-43 312 | 195-61 328 
187-44 312 | 195-62 328 
187-45 306 | 195-63 331 
188-46 206 | 195-64 328 
188-47 313 | 196-66 330 
188-48 315 | 196-67 330 
188-50 316 | 197-68 330 
188-51 317 | 197-69 330 
188-52 326 | 197-70 330 
188-53 816 | 197-71 $29 
188-54 816 | 197-72 329 
188-55 316 | 197-73 328 
188-56 316 | 197-75 331 
188-58 816 | 197-76 331 
188-59 316 | 197-77 331 
188-60 316 | 197-78 331 
188-61 316 | 197-79 331 
188-62 316 | 197-80 331 
188-63 331 | 197-81 331 
189-64 316 | 197-82 331 
189-65 332 | 197-83 331 
189-74 318 | 197-84 331 
189-75 329 } 197-85 331 
189-76 317 | 198-86 331 
189-77 317 | 198-87 331 
189-78 317 | 198-88 331 
189-79 327 | 198-89 331 
189-80 319 | 198-90 331 
eel iee 

198-9 
Appear. § 21 | 199-93 332 
ee 

199-95 3 
190-87 320 | 199-97 332 
190-88 321 | 199-98 332 
190-89 321 | 199-99 332 
190-90 322 | 199-1 832 
190-91 322 | 199- 3 332 
190-92 322 200- 3 332 
190-93 323 | 200- 4 332 
191-94 323 | 900-5 333 
191-95 323 | 200- 6 334 
191-96 322 | 900-7 833 
191-98 323 | 901- 8 333 
191-99 322 | 201-9 333 
191-1 323 | 901-11 334 
191- 3 323 | 901-12 334 
191- 4 Se 201-13 334 
191- 5 309 | 201-14 334 
191- 6 309 | 201-15 334 
191- 7 309 | 201-16 334 
aes 303 | 201-17 334 
Se 303 | 202-18 334 
303 | 202-19 334 
oae 359 | 202-20 334 
feo ta 399 | 202-21 334 
Ste 309 | 202-22 334 
19 202-23 334 
192-16 930 | 902-24 328 
192-17 930 

192-18 305 | 203-25 328 
499-19 305 | 203-26 828 
192-20 825 | 33 38 298 

192-21 325 | on9- 

» 399-22 295 3-29 1151 
199-23 395 | 203-30 1150 
ee oer | 203-34 328 
193-29 326 | 203-87 re 
193-30 328 | 203-38 335 
193-31 328 203-39 335 
193-32 328 | 203-40 335 
193-33 323 | 204-41 335 
193-34 328 | 204-42 835 
193-35 $28 | 204-43 336 
194-36 328 | 204-44 336 
194-37 328 | 204-45 836 
194-38 328 | 204-46 336 
194-39 328 205-47 336 
194-40 328 205-48 336 
194-41 328 | 205-49 836 
194-42 328 | 205-50 336 
194-43 328 | 205-61 336 


if 
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as asta es | 
31 Cye 49 C.J.| 31 Cyc 49 C.J. 
Page Note Sec. |Page Note Sec. 
205-52 336 215-58 356 
205-53 336 215-59 856 
205-54 337 215-61 856 
205-55, 837 216-62 356 
206-56 337 216-63 856 
206-57 3387 216-64 356 
206-58 338 216-65 857 
206-60 838 216-66 357 
206-61 336 217-67 358 
206-62 339 217-68 358 
206-63 339 217-69 858 
206-64 345 217-70 358 
206-65 346 217-71 359 
206-66 340 217-72 359 
206-69 347 217-73 359 
206-70 347 217-74 359 
207-71 347 217-75 359 
207-72 344 217-76 359 
207-73 344 217-77 859 
207-74 344 217-78 359 
207-75 344 218-79 359 
207-76 344 218-80 359 
207-77 344 | 218-81 360 
207-78 Replevin 218-82 360 
208-80 341 218-84 361 
209-81 341 218-85 355 
209-82 341 218-86 355 
209-83 341 218-87 355 
209-84 342 218-88 356 
209-85 343 218-89 856 
209-86 | 8438 | 218-90 356 
209-87 342 218-91 356 
209-88 342 219-93 361 
209-89 342 219-94 361 
210-90 342 | 219-95 856 
210-91 342 | 219-96 Parties § 356 
210-92 842 Abatem. & 
210-93 342 R. § 187 
210-94 342 219-97 ‘“ e 
210-95 343 219-98 Parties § 356 
210-97 348 219-99 ¥s iM 
210-98 348 219- 1 Parties § 356 
211-1 349 219- 2 es a 
211- 2 849 219- 3 ba 
211- 3 349 219- 4 $6 3 
211- 4 3849 219- 5 sf § 338 
211- 5 349 219-6 Abatem. & 
211- 6 352 R. § 186 
211-7 352 | 219-7 Parties § 339 
211- 8 352 219-8 Abatem, & 
212- 9 352 R. § 14 
212-10 353 | 220-9 Parties § 458 
212-11 351 Abatem. & 
212-12 351 R. § 191 
212-13 351 220-10 Parties § 459 
212-14 351 220-12 rf § 333 
212-15 851 | 220-13 fe neta 
212-16 351 220-15 Abatem. & 
212-17 351 R. § 596 
212-18 351 220-17 is 
212-19 351 220-18 Parties § 394 
213-20 351 220-20 sd ae 
213-21 351 221-21 «8 < 
213-22 351 | 221-22 ‘S 
213-23 351 | 221-23 = § 373 
213-24 351 221-24 Abatem. & 
213-25 350 R. § 605 
213-26 350 221-25 Parties § 387 
213-27 351 221-26 Abatem. & 
213-28 351 é R. $596 
213-29 850 | 221-27 . “ MG 
213-30 350 | 221-29 Parties §.415 
213-81 350 | 221-30 a8 § 485 
213-32 850 | 221-31 gs § 415 
213-83 350 221-32 Ae ow 
2138-34 350 221-33 ee § 422 
214-85 350 222-38 380 
214-36 350 222-389 380 
214-87 350 222-40 380 
214-38 852 | 222-41 880 
214-39 852 222-42 380 
214-41 352 222-43 380 
214-42 352 | 228-45 381 
214-43 352 | 223-46 381 
214-44 352 | 22347 381 
214-45 352 | 224-48 381 
214-46 852 | 224-49 381 
214-47 342 224-50 381 
214-48 352 | 224-51 ,- 881 
215-49 354 | 224-53 Parties § 269 
215-50 354 224-54 ee 
215-51 354 224-55 one <j 
215-53 314 224-56 as at 
215-55 355 | 225-57 " 
215-56 356 | 225-58 383 
215-57 355 | 225-59 383 


81 Cye 
Page Note 
225-60 
225-61 
225-62 
225-63 
225-64 
225-65 
225-66 
225-67 


31 Cyc 
Page Note 


XXXi 


XXxli 


31 Cyc 
Page Note 


ae 
49 C.J. 


Sec. 
395 
395 
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Sec. 


PLEADING— Continued 
a ——a 
31 Cyo 49 C.J.| 31 Cye 49 C.J. 
Page Note Sec. |Page Note Sec. 
261-74 432 | 269-83 451 
261-75 432 | 269-84 451 
261-76 432 | 269-85 451 
261-77 433 | 269-86 451 
261-78 433 | 269-87 451 
262-81 1213 | 269-83 451 
262-82 434 | 9269-91 452 
262-83 434 | 270-92 452 
262-84 434 | 9270-93 452 
262-85. 434 270-94 462 
262-86 434 | 970-95 462 
262-87 434 970-96 462 
262-88 434 | 970-97 462 
262-89 435 | 970-98 462 
263-90 435 | 979-99 162 
263-91 435 270- 1 462 
263-92 435 | 970-9 462 
263-93 436 
270- 3 462 
263-94 436 fi 
270- 4 462, 
263-95 436 
271-5 462 
263-96 436 
263-97 43g | 271-6 462 
i Orie 462 
263-98 436 
271- 8 462 
263-99 436 
271- 9 462 
ade 437 | 971-10 462 
263- 4 437 = 
263-5 438 271-13 454, 455 
263- 6 437 | 272-14 506 
263- 7 43g | 272-15 469 
264- 8 437 | 272-17 455 
264- 9 439 | 272-18 455 
265-10 439 (2-19 455 
265-11 439 | 272-20 455 
265-12 441 | 273-21 470 
265-13 441 | 273-22 453 
265-14 441 273-23 s 468 
265-15 441 | 273-24 489 
265-16 441 | 273-25 489 
265-17 439 | 273-28 457 
265-18 439 | 273-29 457 
265-19 440 | 273-30 458 
265-20 440 273-31 458 
oto vein 273-32 458 
j 2a 4 
266-23 440 ass ae 
266-24 438 | 973-35 458 
266-25 438 | 579 96 458 
266-26 438 | 97997 458 
266-27 438 | 974 9g 459 
266-29 442 | 974-39 459 
266-30 442 | ona 40 aed 
266-32 442 | ona ay aah 
266-34 OR ay 
266-35 ay ee se 
266-38 441 | 274-45 “  § 449 
267-29 441 | 274-46 461 
267-41 443 | 274-47 461 
267-42 443 | 274-48 461 
267-43 443 | 274-50 463 
267-44. 443 | 275-51 463 
267-45 443 | 275-52 463 
267-46 444 | 275-53 464 
267-47 444 | 275-54 465 
267-48 444 | 275-55 464 
267-49 444 | 275-56 464 
267-50 444 | 275-57 464 
267-51 444 | 275-58 464 
267-52 444 | 275-59 464 
267-53 444 | 275-60 464 
267-54 444 | 275-61 464 
267-55 444 | 276-62 464 
267-56 447 | 276-68 464 
267-57 447 | 276-64 464 
267-58 447 | 276-65 464 
268-59 448 | 276-66 464 
268-60 448 | 276-67 465 
268-61 448 | 276-68 465 
268-62 448 | 276-69 466 
268-63 448 | 276-70 466 | 
268-65 446 | 276-71 466 
268-66 446 | 276-72 466 
268-67 446 | 276-73 466 
268-68 446 | 276-76 468: 
268-69 446 | 277-77 480 
268-70 446 | 277-78 480 
268-71 446 | 277-79 480 
268-72 445 | 277-80 480 
269-73 446 | 278-81 480 
269-74 450 | 278-82 480 
269-75 450 | 278-83 481 
269-76 450 | 278-84 481 
269-78 451 | 278-85 481 
269-79 451 | 278-86 481 
269-80 451 | 279-87 481 
269-81 451 | 279-89 484 
269-82 451 


31 Cyc 49 oa 
Page Note Sec. 
279-90 484 
279-91 484 
279-92 471 
280-93 47¢ 
280-95 471 
280-96 471 
280-97 472 
280-99 482 
280- 2 482 
280- 3 478 
280- 4 478 
280- 5 ATT 
281-6 477 
281- 8 Parties § 457 
281 “e ce 
281-10  ) § 458 
281-12 Gy af, 
281-13 “$457 
281-14 Uy a 
281-15 479 
281-16 479 
282-17 475 
282-19 475 
282-20 475 
284-21 475 
284-23 483 
284-24 483 
284-25 483 
284-26 483 
285-27 483 
285-28 483 
285-29 483 
285-30 483 
285-31 485 
285-32 485 
285-33 485 
285-35 485 
286-36 485 
286-37 476 
286-38 474 
286-39 473 
286-40 486 
286-41 486 
286-42 486 
286-43 486 
287-45 486 
287-46 486 
287-47 486 
287-48 486 
287-49 486 
288-50 486 
288-51 486 
288-52 486 
288-53 486 
288-54 486 
288-55 486 
288-58 488 
289-60 489 
289-61 489 
290-62 489 
290-63 489 
290-64 490 
290-65 489 
290-66 489 
290-67 489 
290-68 489 
290-69 490 
291-70 490 
291-71 490 
291-72 486 
291-73 472 
291-74 489 
291-75 489 
291-76 491 
291-77 491 
291-78 492 
291-79 492 
292-80 492 
292-83 493 
292-84 493 
292-86 493 
293-87 493 
293-88 493 
293-89 493 
293-90 493 
293-91 493 
293-92 493 
293-94 Abatem. & 
R. § 197 
293-95 “ § 201 
298-96 . § 498 
293-97 Parties 
§§ 833-467 
293-98  * “ 
293-99  ¢ ce | 


31 Cyc 
Page Note 


loreecaam) 
49 C.J. 
Sec. 


294- 1 Parties § 412 
id § 414 


294- 2 
294- 3 
294- 5 


294- 6 
294- 9 
295-10 
295-11 
296-13 
296-14 


“6 
oe 


§ 434 


§§ 

333-467 
§ 414 
§ 434 


603, 504 


Venue 
“é 


% 


a 


31 Cye 49 C.J 
Page Note Sec 

307-11 514 
307-12 514 
307-13 514 
307-14 514 
307-15 515 
307-16 515 
307-18 516 
308-19 516 
308-20 516 
308-21 516 
308-22 516 
308-23 830 
308-24 516 
308-25 516 
309-26 521 
309-27 521 
309-28 521 
309-29 516 
309-30 516 
309-32 517 
309-33 517 
309-35 520 
309-36 520 
310-37 520 
310-38 520 
310-39 519 
310-41 518 
310-42 518 
310-43 518 
310-44 518 
310-45 518 
310-46 518 
311-47 519 
311-48 519 
311-49 519 
311-50 519 
311-51 519 
311-52 522 
311-53 522 
311-54 522 
312-55 522 
312-56 523 
312-57 523 
312-58 528 
313-59 523 
313-60 523 
313-61 523 
313-62 Parties 

§§ 333-467 
313-63 “ “ 
313-64 ** S 
313-65 “ 

§§ 414, 434 
314-66 “‘ y 
314-67 Parties 

-§§ 414, 434 
314-68. * 
314-69‘ § 336 
314-70 f § 337 
315-71 523 
315-74 523 
315-75 524 
315-77 524 
316-78 524 
316-79 524 
316-80 524 
816-81 524 
316-82 524 
316-83 524 
316-84 524 
317-85 525 
317-86 525 
317-87 525 
317-88 525 
317-89 525 
318-90 525 
318-92 516 
318-93 Parties 

§§ 333-467 
318-94 ‘‘ § 392 
319-95 = “* § 414 
319-96 § 434 
319-07  * § 380 
319-98 526 
319-99 526 
320-1 527 
320- 2 527 
320- 3 528 
321- 4 528 
821- 5 523 
321- 6 530 
321- 7 530 
321- 8 530 
321- 9 530 
321-10 530 
321-11 1251 
321-12 530 
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31 Cye 49 C.J. 
- |Page Note Sec. 
321-12 1251 
322-15 532 
322-16 532 
322-17 462 
322-18 518 
322-19 532 
322-20 531 
322-21 532 
322-22 531 
322-24 5385 
823-25 536 
323-26 536 
323-27 536 
323-28 535 
324-29 537 
324-30 537 
324-31 537 
324-32 535 
324-33 535 
324-34 535 
324-35 38 
324-36 . 587 
324-37 535 
324-38 537 
324-39 Abatem. & 
R. § 218 
Parties §§ 
333-46 
324-40 Abatem. & 
R. § 218 
Parties § 414 
se § 413 
325-41 Abatem. & 
R. § 218 
Parties § 335 
325-43 Parties § 391 
325-44 sf § 370 
326-45 538 
326-46 538 
326-47 538 
326-48 538 
327-49 538 
327-50 539 
328-51 538 
328-52 538 
328-53 538 
328-54 537 
328-55 539 
329-59 540 
329-60 540 
329-61 541 
331-62 541 
331-63 541 
331-64 541 
331-65 541 
831-66 541 
331-67 541 
332-68 541 
332-69 541 
332-71 542 
333-72 542 
333-73 542 
333-74 542 
333-75 542 
333-76 543 
335-17 545 
335-78 545 
335-79 545 
335-80 545 
336-81 545 
336-82 545 
836-83 544 
336-84 544 
337-86 544 
337-87 544 
337-88 544 
337-89 544 
337-91 545 
837-92 545 
837-93 545 
337-94 545 
337-96 545 
337-97 545 
337-98 545 
337-99 545 
837- 1 545 
338- 2 546 
338- 3 546 
338- 4 546 
338- 5 546 
338- 6 546 
338- 7 546 
338- 8 547 
340- 9 547 
340-12 547 
341-16 549 
341-17 549 


PLEADING—Continued 


(a reas 

31 Cye 49 C.J.| 31 Cye 49 C.5. 

Page Note Sec. |Page Note Sec. 
341-18 550 | 350-26 561 
341-19 550 | 350-27 561 
341-20 550 | 350-28 561 
341-21 651 | 350-29 56L 
342-22 551 | 350-30 561 
342-23 BBL | 350-31 561 
342-24 551 | 350-32 561 
342-25 551 | 350-33 561 
342-26 Bb1l | 350-34 561 
342-27 B51 | 351-85 56L 
342-28 550 | 351-36 573 
342-29 550 | 351-88 Judgm. § 14 
342-30 552 | 351-40 “ ss 
342-31 5b2 | 351-41 ¢¢ i 
342-32 550 a § 379 
342-33 550 | 351-42 573 
342-34 550 | 351-43 575 
342-35 550 | 351-46 573 
343-36 550 | 352-47 563 
343-37 BBL | 352-48 563 
343-38 551 | 352-49 563 
343-39 553 | 352-50 563 
343-40 558 | 352-52 563 
343-41 553 | 353-53 563 
343-42 558 | 353-54 563 
343-44 554 | 353-55 563 
343-45 554 | 353-56 567 
344-46 554 | 354-57 567 
344-47 554 | 354-58 567 
344-48 5b4 | 354-59 563 
344-49 5p4 | 354-61 567 
344-50 554 | 354-62 Judgm.§ 14 
344-51 5p4 | 354-63 573 
344-52 5b4 | 355-65 570 
344-53 554 | 355-66 564 
$4454 554 | 355-67 564 
345-55 554 | 355-68 574 
345-56 554 | 355-69 574 
345-57 554 | 355-70 574 
845-58 1230 | 355-71 574 
345-59 1230 | 355-72 564, 570 
345-60 5bS | 355-73 574 
345-61 5B | 355-74 564 
345-62 55b | 355-75 570 
345-63 555 | 355-76 570 
345-64 555 | 355-77 568 
345-65 5b5 | 356-78 567 
345--66 555 | 356-79 567 
345-67 555 | 356-80 564 
345-68 556 | 356-81 564 
345-69 555 | 356-82 563 
345-70 BBS | 356-83 563 
845-71 5B | 356-84 563 
345-72 555 | 356-86 563 
346-73 532 | 356-88 563 
346-74 535 | 356-89 569 
346-75 5382 356-90 569 
346-77 556 | 356-92 BTL 
346-78 556 | 356-93 571 
346-79 556 | 356-94 571 
346-81 Judgm. § 121 357-95 571 
346-82 559 | 357-96 571 
346-83 556 | 357-98 573 
346-84 556 Judgm. § 14 
346-85 557 | | 257-99 575 
346-86 579 | | 358- 1 575 
347-88 556 | 358-2 57D 
347-89 556 | 358-3 573 
347-90 556 | 358-4 573 
347-92 556 | 358-5 575 
347-95 576 | 358-6 App. & BH. 
347-96 y° 5BI6 . § 2905 
348-98 556 |. 858-7  “f § 2907 
348-99 556 - 6 9859910 
348-1 Be aps 8 8 S291 
348-2 560 | 358-9  ‘* § 2905 
348- 3 B77 | 359-10“ us 
348- 4 577 | 395911  *f § 2912 
348-5 B77 | > 359-12 ‘* § 2892 
348- 6 577 | 359-18 ‘** § 2912 
348- 7 577 | 360-16 581 
348- 8 577 | 360-17 581 
349- 9 577 | 360-18 595 
349-1 577 | 360-19 595 
349-11 Actions § 376 | 360-20 595 
349-12) = 558 | 360-21 601 
349-13 Actions § 376 | 360-22 582 
349-1. 578 | 360-23 585 
349-15 578 | 361-24 585 
349-16 578 | 361-25 582 
349-17 578 | 361-26 584 
349-18 579 | 361-27 583 
349-19 579 | 361-28 583 
349-20 579 | 361-29 585 
349-21 559 | 361-31 Fed. Cts. 
350-22 559 '§ 140 
350-23 559 | 362-37 596 
350-24 560 


31 Cye 
Page Note 


362-88 
362-39 


Trial 


XXX111 
r——!) —— 
49 C.J.) 31 Cye 49 C.J. 
Sec. |Page Note Sec. 
596 | 373-49 597 
596 | 373-50 598 
ee 597 
3-52 597 
586 373-53 655 
586 | 372-56 727 
bot | 37488 oH 
727 
588 374-59 127 
588 374-60 727 
| ore 
588 7 
elie | 
~ 2 
588 375-65 728 
588 375-66 728 
589 375-67 728 
589 375-68 728 
589 375-69 728 
589 375-70 728 
589 375-71 728 
590 375-72 728 
590 375-73 728 
590 | 375-74 728 
590 375-75 728 
590 | 375-76 601 
587 375-77 127 
587 376-78 727 
590 | 376-79 636 
590 376-80 598 
590 376-81 684 
592 376-82 684 
592 376-83 729 
592 plbscts 729 
592 729 
592 pth 734 
592 746 
592 376-88 731 
592 376-89 731, 979 
592 376-92 744 
587 377-93 731 
587 877-94 733 
587 877-95 132 
593 377-96 732 
593 3877-97 732 
594 | 377-98 745 
59% 377-99 590 
877-1 745 
melas 
779 377- 5 744 
os 
979 = 79 
979 a 735 
598 878-11 735 
595 | 378-12 735 
595 378-13 735 
594 378-14 735 
594 | 378-15 735 
aie 
9 879- 737 
597 379-19 £ 736 
597 379-20 Costs § 107 
597 379-21 66. Me Wt ae 
598 | 380-22 ee ce 
an 880-23 ae fs 
880-24 sé 4 
601 | 380-25 c4 ee 
633 | 380-26 cs % 
685 | 380-27 a a 
ae 380-28 ce at 
380-29 “ae “ee 
650. 
381-30 1 § 464 
Gis | 381-31 “2° 8 95 
603 | 381-32 OY sf 
603 | 382-33 eX 
603 BSG Costs § 95 
= € 
ie eet 
Rye a 98 
itera be” 
st 383-40 ne a 
og | 383-41 “ESOT 
708 383-42 ee 77 $98 
607 | 388-43 «> $100 
604 | 383-44 . Se 
602 | 383-45 cali ces 
ele. He 
602 = é 
664 | 384-48 ae se 
600 | 384-49 63-108 
656 384-50 ¢ 107 
713 384-51 << 104 
716 384-52 se ‘e 
597 384-53 ne Cr 
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31 Cyc 49 ca 31 Cyc 49 C.J.| 31 Cye 49 C.J.| 31 Cye 49 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
384-54 Costs § 105 | 396-56 Mun. Corp. 407-74 659 | 421-85 673 
384-55 «$106 § 4706 | 407-75 659 | 421-86 661 
384-56 406) 896-57. 607 | 407-76 660 | 421-87 679 
385-57 735 | 397-59 659 | 408-77 660 | 421-89 647 
385-58 735 | 397-60 659 | 408-78 660 | 421-90 644 
385-59 735 | 397-61 659 | 408-79 661 | 422-93 702 
385-60 Usury 397-62 659 | 408-80 656 | 422-94 702 
385-61 735 | 397-63 659 | 408-82 Lim.of Act. | 422-95 1187 
385-62 738 | 397-64 708 §510 | 422-96 709 
385-63 735 | 397-65 Venue 409-84 657 | 422-97 709 
385-64 735 | 397-67 659 | 409-85 657 | 422-98 109 
885-65 742 | 397-68 607 | 409-86 657 | 422-99 709 
eon ee.| Be lise | ee 
398-70 : 
386-67 App. & B 398-71 607 | 410-89 671 | 422-3 709 
§ 2920 | 393-72 610 | 411-90 672 | 422-4 708 
386-68 Costs §107| 398-73 610 | 411-91 672 | 422 6 710 
386-69 ue oi 68 | og 74 610 | 411-92 . 672 | 422-7 710 
386-70 eo 6 1 398-75 610 | 411-93 Le hae : oe 
see | R088 eit | aito5 rt | 422-20 712 
386-73 «© | 398-79 611 | 411-96 em | 422-11 11 
386-74 «| 398-80 611 | 412-98 Pek Veer fh 
386-75 740 898-81 09 cee 67 428-14 716 
386-71 740 | 399-83 
386-17 740 | 400-84 612 | 412-2 oes | fete a 
386-78 740 | 400-85 612 | 412-4 671 | foa48 704 
386-79 745 | 400-86 612 | 413-5 671.1 454-19 704 
ere GE. a | ae 
ee RH BEE ut | eee 
387-82 74 - a 
ay oA ee an ae ct | fare a 
387-84 74 - 495-27 29 
387-85 748 | 401-94 613 | 414-17 666 425-98 : 729 
388-86 748 | 401-95 613 | 414-18 683 | 405,99 729 
388-87 748 see! ae bee a 425-30 729 
pas va | 401299 nos | 414-21 Gee hee pe 
389-90 748 | 401-1 619 | 414-22 686 | 495 93 729 
388-91 750, 752, 753 | 401-3 619 | 414-238 687 | 495 35 718 
388-92 750 | 401-4 699 | 414-24 692 | 495-36 718 
388-93 749 | 401-6 614 Pee be 495-37 718 
og priest Sm 
ce. — rn 426-4 TT 
389-95 751| 402-9 614 | 415-30 678 | 496-41 App. & E. 
389-96 751 | 402-10 614 | 415-31 678 § 2757 
389-97 751 | 402-21 614 | 415-32 678 | 496-49 TT 
389-93 751 | 402-12 614 | 415-33 677 | 496-44 117 
389-99 71 | 402-13 716 | 415-34 680 | 497-47 717 
339- 1 751 | 402-14 617 | 416-35 673 | 427-48 717 
389- 2 751 | 402-15 617 | 416-36 671 | 497-49 717 
339- 3 752 | 402-17 618 | 416-37 673 | 427-50 717 
389- 4 752 | 403-18 618 fee es 21-58 m9 
eG ep 400-22 fe | 416-40 673 | 428-55 719 
389- 7 753 | 403-23 615 | 416-41 678 | 428-56 719 
390- 8 763 | 403-24 615 nye a pode ea 
$900 Judem.. | s0e21 620 | S745 697 | 428-59 703 
390-11 ta 40428 G0 | 417-47 675 | 428-61 708 
390-12 591 | 404-30 an. tee Gee ilie teres “ 
390-14 4 | 404-31 620 Js 3 
390-16 754 | 404-33 620 re pt ee oe 
391-19 757 | 404-34 620 7 4 
e912 757 | 404-35 629) 417-58 673 | 429-67 641 
et 74| 404-26 620 | 417-54 678 | 429-68 641 
wiees 600 | 405.37 620 | 417-55 673 | 429-69 642 
aot 24 00 | 408-29 602 | 417-56 673 | 429-70 642 
oan 08 $70 | 408-40 622 | 417-87 673 | 429-71 642 
oon 8 avis Aosead 622 | 418-58 673 | 429-72 685 
Hp e70. |) 405243 erg | 418-59 673 | 430-75 691 
Bre =o | fous an | EY em] ete ae 
Pe ee ries 623 | 419-62 684 | 430-78 691 
392-32 670 | | 405-48 623 | 419-64 663 | \430-80 691 
392-33 671 | 405-49 623 72 
419-65 602 | 430-81 691 
393-34 636 | 405-50 623 | 419-66 643 | 430-82 691 
393-35 636 | 406-56 657, 659 | 490-67 Frauds, St. | 430-83 691 
393-36 636 406 -58 6 of § 464 430-84 691 
393-37 636 | 406-59 659 | 490-68 620 | 430-85 691 
393-38 636 | 406-60 623 | 420-69 643 | 430-86 691 
393-41 605 | 406-61 624 | 420-70 693 | 431-89 692 
394-43 980 | 406,62 624 | 420-71 693 | 431-90 692 
394-45 606 | 406-63 624 | 490-72 693 | 481-91 692 
395-46 606 | 406-64 624 | 420-78 680 | 431-92 692 
396-47 606 | 406-65 627 { 420-75 693 | 431-93 692 
396-48 606 407-66 627 420-76 693 431-94 692 
396-50 659 || 407-67 626 | 420-77 687, 661 | 431-95 692 
396-51 664 | 407-68 626 | 420-79 Tender 431-96 692 
396-52 659 | 407-69 626 | 421-80 ‘Fender 431-97 694 
396-53 659 | 407-71 661 | 421-81 677 | 431-98 694 
396-54 659 | 407-72 659 | 421-82 661 | 431-99 694 
606} 407-73 659 |. 421-83 661 | 432-1 694 


-- 


y eoee Vee 
31 Cyc 49 al 

|Page Note Sec. 
432- 2 694 
432- 3 694 
432- 4 694 
432- 5 694 
432-6 ~ 694 
432- 8 686 
432- 9 686 
433-10 686 
433-11 686 
433-12 686 
433-13 686 
433-14 687 
434-15 687 
434-16 687 
434-17 687 
434-19 685 
434-20 685 
434-21 628 
434-22 628 
434-23 628 
434-24 628 
434-25 629 
435-26 629 
435-27 629 
435-28 630 
435-29 862 
435-30 630 
435-31 630 
435-32 630 
435-33 630 
435-34 630 
435-35 631 
436-38 681 
436-39 681 
436-40 681 
436-41 674 
436-42 674 
436-43 662 
437-44 662 
487-46 Fed. Cts. § 94 
437-48 3 bs 
437-49 bt ee 
437-50 ce “e 
437-51 699 
437-53 Fed. Cts. § 94 
437-54 S ss 
437-55 ae OS 
437-56 637 
438-57 664 
438-58 637 
438-59 €69 
438-60 639 
438-61 639 
438-62 €39 
4388-63 639 
438-64 639 
439-66 #95 
439-67 695 
439-68 695 
439-69 695 
439-70 695 
439-71 695 
439-72 695 
439-73 695 
439-74 695 
439-75 695 
439-76 695 
439-77 695 
440-78 696 
440-79 696 
440-80 696 
440-81 693 
440-82 696 
440-83 696 
441-85 697 
441-86 697 
441-87 697 
441-88 697 
441-90 696 
441-91 Death § 157 
441-92 698 
441-93 698 
441-94 698 
441-95 698 
441-97 699 
441-98 699 
441-99 699 
441-1 699 
441- 2 699 
442- 3 699 
442- 5 Trial 
442- 6 700 
442- 7 700 
442- 8 700 
442-9 737 
443-10 700 
443-11 700 


y 
i 


— po | 
31 Cye 490.3. 
Page Note Sec. 
443-13 701 
443-14 701 
443-15 646 
443-16 646 
443-17 646 | 
443-18 646 
443-19 638 
444-20 638 
444-22 652 
444-24 688 
444-25 683 
444-26 656 
444-27 640 
444-28 640 
444-29 640 
445-30 640 
445-31 667 
445-32 667 
445-33 64 
445-34 640 
445-35 640 
445-36 640 
445-37 640 
445-38 640 
445-40 656 
445-41 661 
446 -43 661 
446-44 656 
446-45 632 
446-46 632 
446-47 632 
446-48 632 
446-49 632 
446-50 632 
446 51 632 
446-52 601 
447-53 710 
447-54 601 
447-55 656 
447-16 710 
447-57 664 
447-58 66 
447-59 668 
447-60 668 
447-61 668 
448-64 649 
448 65 648 
449-66 619 
450-67 652 
450-68 App. & E. 
§ 2682 
450-69 ** 8 2926 
450-70 648 
450-71 Parties § 307 
450-72 649 
450-73 651 
450-74 651 
450-75 649 
450-76 ‘649 
451-77 655 
451-78 653 
451-79 653 
451-80 1187 
451-81 App. & E. 
§ 2921 
451-82 653 
452-83 653 
452-84 655 
452 85 655 
453-86 655 
453-88 647 
453-89 655 
454-90 655 
454-91 5 
454-92 654 
454-93 654 
454-94 654 
454-95 654 
454-96 654 
454-97 654 
454-98 654 
454-99 654 
454- 1 654 
454— 2 654 
454- 3 654 
454- 4 654 
454- 5 654 
454- 6 654 
455- 7 647 
455- 9 645 
455-10 671 
455-11 645 
455-13 661 
455-14 661 
455-15 678 


; PLEADING—Continued 
at SO oF anieage aS —_— 
31 Cyc 49 Ca] 31 Cye 49 C.J.| 81 Cyc 49 C.J.| 31 Cye 49C.J.| 81 Cye 49 C.J. 
Page Note Sec. |Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |P. 
455-16 680 | 465-19 T17 | 476-27 i § 259 | 484-84 Parties § 317 | 495-52 785 
455-17 647 | 465-20 App. & E 476-28 id § 258 | 484-85 *§ f 495-53 785 
456-18 647 § 2611 | 476-29 “= $245 | +484-36 ae % 495-54 785 
456-19 647 | .465-22 746 | 476-30 " se 484-37 re be 495-65 785 
456-20 706 | 465-23 746 | 476-381 “ ae 484-38 x Mt 495-56 785 
456 21 709 | 465-24 780 | 476-32 “ gs 484-40 a § 294 | 495-57 785 
456-22 706 | 465-26 Fed. Cts. | 476-33 * sy 484-41 ia § 297 | 495-58 785 
456-23 712 §94 | 476-384 Parties § 245 | 485-42 LG “ 495-59 785 
456-24 72i | 465-27 746 | 476-35 a ea 485-43 “$294 | 495-60 785 
456-25 721 | 465-28 782 | 476-36 “e di 485-44 “¢ we 495-61 785 
456-26 721 | 465-29 T13 | 476-37 us ¥ 486-45 a § 293 | 495-63 786 
456-27 721 | 466-30 776 | 477-38 oe “ 486-46 #¢ § 298 | 496-64 786. 
457-28 721 | 466-31 773 | 477-39 las Bt 486-47 af § 295 | 496-65 786 
457-29 723 | 466-32 773 | 477-40 M M 486-48 ss Wy 496-66 786 
457-30 723 | 466-33 773 | 477-41 App. & B. | 486-51 as § 299 | 496-67 786 
457-31 723 | 466-34 773 § 8283 | 486-52 ue es 496-68 786 
457-32 7123 | 466-35 773 | 477-42 Parties § 245 | 486-53 s€ se 496-69 786 
457-33 723 | 467-36 774 | 477-43 bs es 486-54 rs § 300 | 496-70 786 
457-34 723 | 467-37 T13 | 477-47 < § 261 | 487-56 oe $453 | 496-71 786 
457-35 723 | 467-38 773 | ATT-48 ne § 250 | 487-57 as § 452 | 496-72 787 
457-36 723 | 467-39 773 | 477-49 ue § 261 | 487-58 ss § 469 | 497-73 787 
457-37 723 | 467-40 774 | 477-50 xs § 256 | 487-59 g § 306 | 497-74 787 
457-38 773 | 467-41 778 | 477-51 Ae o 487-60 = “ 497-75 787 
457-40 724 | 467-42 773 | 477-52 se es 487-61 es § 305 | 497-76 787 
457-41 724 | 467-43 773 | 477-58 As ee 487-62 se § 304 | 497-77 187 
458-42 724 | 467-44 863 | 478-54 «8 259 | 487-63 et § 318 | 497-78 787 
458-43 724 | 467-45 778 | 478-55 eee § 247 | 487-65 f § 474 | 497-79 787 
458-44 724 | 467-46 7719 | 478-56 ae § 257 | 487-66 ¥ 469 | 497-80 787 
458-45 725 | 467-47 780 } 478-57 ce § 253 Abatem. & R. | 497-81 787 
458-46 725 | 468-48 779 | 478-58 ac § 252 § 184 | 497-82 787 
458-47 725 | 468-49 719 | 478-59 ce § 251 | 487-68 Corp. § 2973 | 497-83 787 
458-48 725 468-50 779 478-60 L § 252 488-69 es | 498-84 787 
458-49 726 | 468-51 Parties §469 | 478-61 ue 3 488-70 se oo 498-85 789 
458-50 726 | 468-53 ss sS 478-62 ee a 488-71 es es 498-86 789 
458-51 . 726 | 468-54 “ 478-63 Ht § 251 | “488-72 Corp. § 2973 | 498-87 787 
458-52 726 | 468-55 rf a 78-64 “ § 260 | 488-73 $f cb 498-88 Costs § 101 
458-53 726 | 468-56 = ee 478-65 Costs §95 | 488-74 Parties § 297 | 498-89 788 
458-54 773 | 469-58 sid § 461 | 478-66 > Ca 489-81 Corp. § 2973 | 498-90 788 
458-55 658 | 469-59 “  .§ 469 |} 478-67 Parties § 260 Parties § 298 | 498-91 788 
458-56 658 | 469-60 uh § 461 | 478-68 . ee 489-82 Partn. § 492 | 498-94 789 
458-57 658 | 469-61 ve § 469 | 478-69 ae §261 | 489-87 Parties § 293 | 498-95 789 
459-58 Ejectm. § 144 | 469-62 sis t 479-70 “ . g264| 490-92 Assoc. §116 | 498-96 789 
459-61 760 | 469-63 ee ss 479-71 ss § 262 | 490-93 Parties § 307 | 498-97 789 
459-63 758 | 469-64 a es 479-72 “ “ 490-97 «s § 471 | 498-98 789 
459-64 758 | 469-65 #8 s 479-73 “« = «g 268 | +491-98 ad ss 498-99 789 
459-65 759 | 469-66 es < 479-74 “ “ 491-99 se < 498- 2 790 
459-66 759 | 469-67 Parties § 469 | 479-75 <s as 491-1 Parties § 471 | 498-3 790 
460-67 759 | 469-68 a4 . 479-76 Hy sa 491- 2 CU sé 498- 4 790 
460-63 761 | 469-69 ae zs 479-77 “ ee 491- 3 cb ee 499- 5 790 
460-69 758 | 469-71 s¢ § 228 | 479-78 8 § 261 | 491-4 “ ae 499- 8 791 
460-70 758 | 469-72 es ve 479-79 “ § 268 | 491-5 a =e 499- 9 791 
460-71 762 | 470-74 sd § 228 | 479-80 «-§ 221 | 1491-6 ce se 499-10 791 
460-72 760 | 470-75 .s é 479-81 “ § 268 | 491-7 “a ee 499-11 791 
460-73 760 | 470-78 Parties § 243 | 479-82 “ §266 | 491-8 #8 # 499-12 Actions § 392 
460-74 760 | 470-79 es § 232 | 479-83 ze § 223 | 491-9 “« =~ § 470 | 499-13 792 
460-75 760 | 471-80 ae Zz 480-84 g¢ § 266 | 491-10 co Be 499-14 792 
461-76 760 | 471-81 a § 229 | 480-85 ee § 268 | 492-11 se aa 499-15 792 
461-77 761 | 471-82 “ ef 480-86 ts ff 492-12 ee ee 499-16 792 
461-78 761 | 471-84 “$282 | ~=480-88 “~~ -§ 807 | +492-13 CA ge 500-17 792 
461-79 761 | 471-85 “¢ es 480-89 a ge 492-14 «8472 | +=500-18 792 
461-80 764 | 471-87 y2 § 231 | 480-90 ae ee 492-15 co ee 500-19 792 
461-8 764 | 472-88 ae § 228 | 480-91 ae L 492-16 G2 sé 500-20 792 
461-82 764 | 472-89 “ § 231 | 480-92 =e Lb 492-17 “$473 | 500-22 793 
462-83 764 | 472-90 #6 § 247 | 480-98 . os 492-18 a as 500-23 793 
462-84 766 | 472-92 Parties § 231 | 481-94 “ D 493-19 , se 500-24 793 
462-85 Lim. of Act. | 472-93 es § 233 | 481-95 st sy 493-20 <6 #6 500-25 793 
§ 708 | 472-95 t¢ § 230 | 481-96 Ui ‘$ 493-21 «8 ge 500-26 793 
462-87 767 | 473-96 id ad 481-99 “ § 308 | 493-23 783 | 500-27 793 
462-88 767 | 473-97 “ § 240 | 481-1 Parties § 308 | 493-25 783 | 501-28 798 
462-89 767 | 473-98 «“ § 241 | 481- sf “f 493-26 783 | 601-29 793 
462 90 767 | 473-99 ae ee 482- 3 ae § 309 | 493-27 783 | 501-30 793 
462-91 767 | 473-2 Parties §273 | 482-4 a es 494-28 ‘ 783 | 501-31 793 
462-92 767 | 473-3 sf se 482- 5 es § 310 | 494-29 Accord & 501-32 793 
462-93 767 | 473-4 “ * 482- 6 if Sat. | 501-33 793 
463-94 767 } 473-5 Me ¥ 482- 7 sf § 311 | 494-380 784 | 501-34 794 
463-95 767 73- 6 “$236 | +482- 8 *¢ a 494-31 784 | 501-35 794 
~ 463-98 769 | 473-7 $s “< 482-10 Parties § 312 | 494-32 784 | 501-36 794 
463-99 769 | 474-8 ss § 233 | 483-13 ee § 313 | 494-33 784 | 501-87 794 
463- 1 769 | 474-9 <5 sé 483-14 hs) o 494-34 784 | 501-38 794 
463- 2 769 | 474-10 LL s 483-15 « “a 494-35 784 | 501-39 794 
463- 3 769 | 474-11 «—-$:231.| 483-16 ee <s 494-36 784 | 501-40 794 
463- 4 769 | 474-12 sf § 232 | 483-17 ae ne 494-37 784 | 502-41 794 
463- 5 769 | 475-13 s § 259 | 483-18 oe ee 494-38 784 | 502-42 794 
464- 6 769 | 475-14 Se § 242 | 483-19 as ye 494-39 784 | 602-44 795 
464- 7 T1 | 475-15 se § 243 | 483-20 se ve 494-40 784 | 502-45 795 
464- 8 772 | 475-16 as ee 483-21 cu gs 494-41 784 | 502-46 795 
464- 9 172 | 475-17 st ds 483-22 4 ef 494-42 784 | 502-47 795 
464-10 G72 | 475-19 «$244 | 483-24 < § 314 | 494-43 784 | 502-48 795 
464-11 772 | 475-20 ss fs 483-25 ee Ks 494-44 784 | 502-49 795 
464-13 973 | 475-21 673 ; 483-27 es §315 | 494-45 784 | 503-50 795 
464-14 717 | 475-22 Parties § 244 | 483-28 03 ss 494-46 784 | 503-51 Parties § 249 
465-15 T717.| 475-23 ¢ sé 483-30 ss § 316 | 495-47 784 | 503-52 795 
465-16 777 | 476-24 es la 483-31 uo es 495-48 785 | 503-53 800 
465-17 586 | 476-25 ss § 248 | 484-32 a § 317 | 495-49 785 | 603-54 195 
465-18 586 | 476-26 «8 251 | . 484-33 a § 317 ce. aS 503-55 795 
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XXXV 
81 Cyc 49 C.J. 
age Note Sec. 
503-57 796 
503-58 196, 
503-59 796 
504-60 196 
604-61 196 
504-62 7196 
504-63 796 
504-64 797 
504-65 198 
504-66 798 
504-67 798 
504-68 799 
504-69 799 
504-70 800 
505-71 800 
505-72 800 
505-73 797 
505-74 795 
505-75 800 
505-76 800 
505-77 800 
505-78 800 
505-79 800 
505-81 Parties § 249 
505-82 ve § 306 
506 -84 801 
506-85 801 
506-86 801 
506-87 801 
506-88 801 
507-89 801 
507-90 801 
507-91 801 
507-92 801 
507-93 802 
507-94 802 
507-95 802 
508-96 802 
508-97 802 
508-98 802 
508-99 802 
508- 1 802 
508- 2 802 
508- 3 802 
508- 4 802 
508- 5 802 
508- 6 802 
508- 7 802 
508- 8 802 
508- 9 803 
509-10 804 
509-11 804 
509-12 804 
509-13 804 
509-14 804 
509-15 804 
509-16 804 
509-17 804 
509-18 804 
509-19 804 
509-20 804 
509-21 805 
509-22 805 
509-23 805 
510-24 806 
510-25 806 
510-26 806 
510-27 806 
510-28 806 
510-29 806 
510-30 806 
510-31 806 
510-32 806 
510-33 806 
510-34 806 
510-35 806 
510-36 807 
510-37 807 
511-38 808 
511-39 808 
511-40 808 
511-41 809: 
511-42 810: 
511-48 810: 
511-44 812 
511-45 812 
511-46 813 
511-47 813 
511-48 813. 
511-49 813 
511-50 813 
512-51 813 
512-52 813 
512-53 813 
512-54 813 


XXxXvl1 
(ED 
31 Cye 49 C.J. 
Page Note Sec. 
512-55 814 
512-56 814 
512-57 814 
512-59 Parties § 186 
512-60 yy SS 
512-61 oe $s 
512-62 ss § 185 
513-63 ee ag 
513-65 + § 189 
513-66 * sc 
513-67 Parties§ 186 
513-68 sf § 190 
513-69 FS § 188 
513-70 ce § 191 
513-71 ss § 192 
513-72 * sé 
513-73 “6 
514-74 G “sl 
514-75 es ee 
514-76 és § 193 
514-77 $¢ ee 
514-78 eS 98 
514-79 hd § 194 
514-80 fs § 195 
515-81 ss cs 
515-82 Ke qe 
515-83 ss Ke 
516-84 shy <é 
516-85 s se 
517-86 es oe 
517-87 " Be 
517-88 Receivers 
517489 Parties § 202 
517-90 sf § 200 
BL—OW eas «4 ¢ 
517-93 <4 ss 
517-94 ee 203 
517-95 Co Ke 
517-96 sf ae 
518-97 Ex. & Ad. 
§ 2044 
518-98 ts Ka 
518-99 Parties § 205 
518-1 Parties § 205 
518- 2 a Kc 
518- 3 V3 § 220 
518- 4 ss § 207 
518- 5 de § 206 
518- 6 Se § 196 
518- 7 f Ke 
519- 8 « —-§ 206 
519- 9 “ “e 
519-10 w Oh 
519-11 s § 207 
519-12 fé § 212 
519-13 ¢ Ka 
519-14 $4 § 207 
519-15 ss § 211 
519-16 as § 207 
519-17 “ Kc 
519-18 < 6s 
520-19 “s as 
520-20 go és 
520-21 “e “ 
520-22 as § 453 
520-23 sa § 211 
520-24 4“ oe 
520-25 a fs 
520-26 Lt} se 
520-27 se ee 
520-28 “s ee 
520-29 ss Ke 
521-30 wy sf 
521-31 ee sf 
521-32 ee as 
521-33 os § 209 
521-34 Parties § 213 
521-85 “ § 216 
521-36 £¢ § 215 
521-37 ‘$ § 214 
521-38 Cs 0G 
522-39 se § 215 
522-40 se ce 
522-41 pst § 217 
522-42 ae ae 
522-43 $f § 220 
522-44 a § 222 
523-45 us § 221 
523-46 6 Es 
523-47 OD ss 
523-48 a cis 
523-49 se se 
523-50 se § 222 
523-51 se § 223 
523-52 ee § 221 
523-53 fs § 219 


|——_-—_ c \ 
31 Cye 49 C3. 
Page Note Sec. 
523-54 Parties § 219 
523-55 e ¥ 
523-56 - Er 
524-57 Dis. & Non- 
suit § 84 
524-58 Parties § 219 
524-59 ie i 
524-60 ve § 225 
524-61 by § 226 
524-62 815 
524-63 815 
524-64 816 
525-65 816 
525-66 817 
525-67 817 
525-70 818 
625-71 819 
525-72 Abatem. & R. 
§ 567 
525-73 Me & 
525-74 819 
525-75 819 
525-76 819 
525-77 819 
525-78 819 
525-79 819 
525-80 821 
525-81 821 
525-82 821 
525-83 821 
525-84 821 
526-85 821 
526-86 821 
526-87 821 
526-88 822 
526-89 822 
526-90 823 
526-91 824 
526-92 825 
526-93 825 
526-94 825 
526-95 831 
527-96 831 
527-97 825 
527-98 825 
527-99 826 
527-1 826 
527- 2 826 
528- 3 826 
528- 4 826 
528- 5 $27 
528- 6 827 
528- 7 828 
528- 8 828 
528- 9 828 
528-10 828 
528-11 §28 
528-12 828 
528-14 Agency § 626 
529-15 & rf 
529-16 *¢ ae 
529-17 Corp. § 2975 
Partn. § 529 
529-18 Parties § 340 
529-19 iY is 
529-20 ne! ee 
529-21 se ie 
529-22 834 
531-24 835 
531-25 835 
531-26 835 
531-27 835 
531-28 835 
531-29 835 
531-30 835 
531-31 835 
531-32 835 
531-33 $35 
531-34 842 
531-35 835 
532-36 842 
532-37 842 
532-38 842 
532-39 842, 
532-40 836 
532-41 836 
582-42 836 
582-43 836 
532-44 83' 
532-45 836 
532-46 836 
532-47 836 
533-48 836 
533-49 836 
533-50 836 
583-51 836 


PLEADING—Continued 
31 Cye “49 ©.3.| 31 Cye 
Page Note Sec. |Page Note 

533-52 836 | 543-49 
533-53 836 | 543-50 
533-54 836 | 543-51 
533-55 836 | 543-52 
533-56 836 | 543-53 
533-57 836 | 543-54 
533-58 836 | 543-55 
533-59 836 | 543-56 
533-60 837 | 543-57 - 
533-61 837 | 544-58 
533-62 838 | 544-59 
534-63 838 | 544-60 
534-64 §38 | 545-61 
534-65 838 | 545-62 
534-66 839 | 545-63 
534-67 840 | 545-64 
534-68 841 | 545-65 
534-69 Accounts & | 545-66 

Acc. § 193 | 545-67 
535-70 “ $168 | 545-68 
535-71 “© 8658 | 545-69 
535-72 a % 545-70 
5385-73 “  §§66 | 545-71 
535-74 843 | 545-72 
535-75 844 | 545-73 
585-76 845 | 545-74 
536-77 845 | 546-75 
536-78 845 | 546-76 
536-79 845 | 546-77 
536-80 845 | 546-78 
536-81 846 | 546-79 
536-82 846 | 546-80 
536-83 846 | 546-81 
536-84 846 | 546-82 
587-85 846 | 546-83 
537-86 846 | 546-84 
537-87 846 | 546-85 
587-88 825 | 546-86 
537-89 825 | 546-87 
587-90 825 | 546-88 
5387-91 827 | 546-89 
537-92 825 | 546-90 
537-93 1001 | 546-91 
587-94 Judgm. § 372 | 546-92 
587-95 485 | 546-93 
537-96 847 | 547-94 
537-97 847 | 547-95 
537-98 $47 | 547-96 
537-99 847 | 547-97 
537~ 1 847 | 547-98 
5387- 2 847 | 547-99 
538- 3 848 | 547-2 
588- 4 848 | 547-3 
588- 5 848 | 547- 4 
538~ 6 S48 | 547-5 
538- 7 850 | 548-7 
588- 8 850 | 548- 8 
538- 9 850 | 548-9 
539-10 850 | 548-10 
539-11 850 | 548-11 
539-12 850 | 548-12 
539-13 850 | 548-13 
589-14 Corp. § 2976 | 548-14 
539-15 “$4151 | 548-15 
540-16 850 | 549-16 
540-17 850 | 549-17 
540-18 $51 | 549-18 
540-19 851 | 549-19 
540-20 851 | 549-21 
540-21 851 | 549-22 
540-22 851 | 549-23 
540-23 853 | 549-24 
540-24 853 | 550-25 
540-25 853 | 550-26 
540-26 853 | 550-27 
541-27 854 | 550-28 
541-28 854 | 550-29 
541-29 854 | 550-30 
541-30 854 | 550-31 
541-31 854 | 550-32 ® 
541-32 854 | 550-338 
541-33 854 | 551-34 
541-34 854 | 551-35 
541-35 854 | 551-36 
541-36 854 | 551-37 
541-37 854 | 552-38 
541-39 854 | 552-39 
541-40 854 | 552-40 
541-41 854 | 552-41 
542-42 855 | 552-42 
542-43 855 | 552-48 
542-44 855 | 5538-44 
542-45 855 | 553-45 
542-46 855 | 553-46 
542-47 855 | 553-47 
542-48 855 | 553-48 
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49 C.J.| 31 Cye 49 C.J. 
Sec. |Page Note Sec. 
855 | 553-49 873 
855 | 553-50 873 
855 553-51 . 873 
855 553-52 873 
855 | 553-53 873 
855 | 553-54 873 
857 | 553-55 874 
857 | 554-56 874 
857 | 554-57 874 
857 | 554-58 874 
856 | 554-59 874 
856 | 554-60 875 
856 | 554-61 875 
858 554-62 875 
858 | 555-63 875 
858 555-64 875 
858 | 555-65 875 
858 | 556-67 . 876 
859 | 556-68 876 
860 | 556-69 876 
860 557-70 876 
860 | 557-71 876 
860 | 558-72 876 
860 | 558-73 877 
860 | 558-74 877 
861 | 558-75 877 
861.| 558-76 877 
861 | 558-77 877 
861 | 558-78 877 
861 | 558-79 877 
862 | 558-80 877 
862 | 558-81 877 
862 | 558-82 877 
862 | 558-83 77 
862 | 558-84 658 
862 | 558-86 879 
862. 559-87 879 
630 | 559-88 879 
862 | 559=89 879 
863 | 559-90 879 
863 | 559-91 877 
863 | 559-92 880 
995 | 559-93 §80 
864 559-94 880 
864 559-95 881 
864 | 560-96 87 
864 560-97 879 
864 560-98 879 
864 560-99 879 
864 560- 1 : 880 
865 | 560-2 880 
870 560- 3 79 
870 | 560- 4 882 
870 561- 5 : 882 
870 561- 6 882 
866 561- 7 882 
866 | 561-8 882 
866 563- 9 882 
866 563-10 882 
866 | 563-11 882 
866 563-12 882 
866 564-13 883 
866 | 564-14 883 
866 | 564-15 884 
866 564-16 884 
866 | 565-17 884 
867 | 565-18 884 
867 565-19 884 
867 565-21 885 
867 565-22 885 
868 | 565-23 885 
868 566-24 885 
869 566-25 886 
869 566-26 885 
869 566-27 885 
869 | 566-28 885 
869 | 566-29 885 
869 566-30 885 
869 | 567-81 886 
871 567-32 886 
871 | 568-33 886 
871 | 568-34 886 
871 | 568-85 886 
871 | 568-36 888 
871 | 568-37 888 
871 568-38 888 

871 568-39 Assump., 
871 Act of § 59 
871 | 568-40 Money Paid 
871 § 29 
871 568-41 Money Rec. 
872 § 70 
87 568-42 Accounts 
872 : & Acc. §§ 
872 157-167 
872 


Page Note. 


9 OF. 
Sec. © 


31 Cye 


568-43 Assump., 
Act of § 59 
568-44 .Accounts & 
Acc. § 396 
568-45 Libel’& S. 
396 


568-46 Ejectm. ; 
568-47 
568-48 
568-49 Divorce 


§ 3 
568-50 Husb. & W. 
§ 1054 


569-51 888 
569-52 Negi. § 650 
569-53 Partition 

§ 370 


569-54 Conspiracy 
§ 
569-55 Mal. Pros. 
§ 


142 
569-56 888 
569-57 886. 
569-58 886 
569-59 886 
569-60 Fraud Cony. 
§ 705 
569-61 assign. for 
B. of C. 
§ 506 
569-62 Elections 
§ 312 
569-63 888 
569-64 888 
569-65 888 
569-66 888 
569-67 888 
569-68 Ind. & Inf. 
§ 308 
569-69 Barratry 
§ 13 
569-70 Libel & S. 
§ 681 
569-71 890 
569-72 890 
569-73 890 
569-74 891 
569-75 891 
70-76 891 
570-77 894 
570-78 886 
570-79 894 
570-80 894 
570-81 Evid. § 372 
570-82. 8938 
570-83 893 
571-84 918 
571-85 893 
571-86 895 
571-87 Be > 
571-88 896 
571-89 918 
571-90 918 
571-91 904 
571-92, 904 
571-93 887 
572-94 Accounts & 
Acc. § 158 
572-95 Assump., 
Act. of § 59 
572-96 887 
572-97 887 
572-98 888’ 
572-99 888 
572-1 887 
572-2 887 
572- 3 887 
572- 4 1030 
572- 5 1113 
572- 6 897 
573- 7 897 
573- 8 897 
573- 9 897 
573-10 897 
573-11 897 
573-12 897 
573-13 897 
573-14 897 
573-15 897 
574-16 897 
574-17 897 


574-18 Accounts & 
Acc. §§ 158-166 
574-19 897 


674-20 897 


Bitye “GOS 
Page Note Sec. 
574-21 897 
575-22 897 
575-23 897 
575-24 897 
575-25 897 
575-26 Accounts & 
Ace. § 159 
575-27 ae oe 
575-28 es se 
576-29 -“ a 
576-30 898 
576-31 889 
_ 576-32 898 
576-33 898 
576-34 898 
576-35 898 
576-36 897 
576-37 Paym. § 144 
576-38 144 
576-39 899 
577-40 899 
577-41 899 
577-42 899 
577-43 899 
577-44 899 
577-45 ~ 899 
577-46 , 899 
577-47 899 
577-48 899 
577-49 899 
577-50 899 
577-51 899 
577-52 899 
577-53 899 
577-54 899 
577-55 899 
577-56 899 
578-57 899 
578-58 899 
578-59 900 
578-60 900 
578-61 900 
578-62 900 
578-63 900 
578-64 901 
579-65 901 
579-66 901 
579-67 902 
579-68 902 
579-69 902 
580-70 902 
580-71 902 
580-72 903 
580-73 903 
580-74 903 
580-75 903 
580-76 903 
580-77 910 
580-78 910 
580-79 903 
580-80 903 
580-81 903 
580-82 903 
581-84 913 
581-85 913 
581-86 913 
581-87 913 
581-88 913 
581-89 913 
581-90 913 
581-91 913 
581-92 914 
581-93 914 
581-94 914 
582-95 914 
582-96 914 
582-97 914 
582-98 914 
582-99 916 
582-1 916 
582-2 916 
582- 3 916 
582- 4 916 
582- 5 916 
582- 6 916 
583- 7 1250 
583- 8 915 
583- 9 917 
583-10 917 
583-11 917 
583-12 917 
583-14 Accounts & 
Ace. §§ 158-166 
583-15 913 
583-16 905 
683-17 


905 


) 
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—_—— 
31 Cye 49 C.J. 
Page Note Sec. 
583-18 905 
583-19 905 
583-20 Motions & 
Or. § 174 
583-21 905 
583-22 904 
584-23 179 
584-24 779 
584-25 904 
584-26 904 
584-27 905 
584-28 905 
584-29 905 
584-30 905 
584-31 905 
584-32 905 
584-33 905 
584-34 905 
584-35 906 
584-36 906 
585-37 906 
585-38 886 
585-87 906 
585-41 907 
585-42 Accounts & 
Acc. § 158 
585-43 907 
585-44 907 
585-45 907 
585-46 907 
585-47 907 
585-48 907 
585-49 908 
586-50 908 
586-51 908 
586-52 908 
§86-53 908 
586-54 909 
586-55 909 
586-56 909 
586-57 909 
586-58 909 
586-59 909 
586-60 909 
586-61 909 
586-62 909 
587-63 909 
587-64 909 
587-65 909 
587-66 909 
587-67 909. 
587-68 909 
587-69 909 
587-70 90S 
587-71 909 
587-72 909 
587-73 910 
587-74 910 
587-75 910 
587-76 910 
588-77 910 
588-78 910 
588-79 910 
588-80 910 
588-81 910 
588-82 910 
588-83 910 
588-84 910 
588-85 910 
588-86 910 
588-87 910 
588-88 940 
588-89 911 
588-90 911 
589-91 911 
589-93 912 
589-94 912 
589-95 912 
589-96 912 
589-97 912 
589-98 912 
589-99 912 
589- 1 912 
589- 2 912 
589-3 . 912 
589- 4 912 
589- 5 912 
589- 6 912 
589- 7 912 
590- 8 912 | 
590- 9 912 
590-10 Accounts & 
Acc. §§ 158-166 
590-11 “cs is 
590-12 $f es 
590-13 tent 8 159 
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aicye 49 C.. 
Page Note Sec. 
590-14 Accounts & 
Acc. § 159 

590-15 ee es 

590-16 ss “sc 
590-17 “* = § 160 

590-18 ae 8s 
158-166 

590-19 ae 
590-20 se § 159 
591-21 < § 160 
591-24 919 
591-25 919 
591-26 919 
591-27 919 
591-28 919 
591-29 919 
591-30 919 
591-31 919 
591-82 919 
591-33 919 
592-34 919 
592-35 919 
592-36 919 
592-37 919 
592-38 920 
592-39 920 
592-40 920 
592-41 920 
592-42 920 
593-43 921 
593-44 921 
593-45 922 
593-46 922 
593-47 922 
593-48 922 
593-49 922 
593-50 922 
694-51 922 
594-52 922 
594-53 922 
594-54 922 
594-55 922 
594-56 922 
594-57 922 
584-58 922 
594-60 923 
594-61 923 
§94-62 923 
594-63 923 
594-64 923 
594-65 923 
594-66 923 
594-67 923 
594-68 928 
595-69 923 
595-70 923 
595-71 924 
595-72 925 
595-73 925 
595-74 925 
595-75 925 
595-76 925 
595-77 926 
595-78 926 
595-79 926 
§95-80 926 
595-81 926 
595-82 926 
595-83 926 
595-84 926 
595-85 926 
596-86 926 
596-87 927 
596-88 927 
596-89 927 
596-90 927 
596-91 927 
596-92 927 
596-93 927 
596-94 928 
596-95 928 
596-96 928 
596-97 928 
596-98 928 
596-99 928 
596- 1 922 
596- 2 929 
597- 3 929 
597- 4 929 
597- 5 929 
597- 6 929 
597- 7 930 
597- 8 930 
597- 9 930 
597-10 930 
598-11 1004 


81 Cye 49 C.J. 
Page Note Sec. 
598-12 Dis. & Non- 
suit § 106 
598-13 1004 
598-14 930 
598-15 930 
598-16 930 
598-17 930 
598-18 930 
598-19 930 
598-20 930 
598-22 931 
598-23 931 
598-24 941 
598-25 931 
598-26 919 
598-27 932 
599-28 932 
599-29 932 
599-30 932 
599-31 932 
599-32 932 
599-33 932 
599-34 933 
599-35 933 
599-36 934 
599-37 934 
599-38 934 
599-39 934 
600-40 934 
600-41 . 934 
600-42 934 
600-43  BHyvid. § 1318 
600-44 935 
600-45 935 
600-46 935 
600-47 935 
601-48 936 
601-49 936 
601-50 936 
601-51 936 
601-52 936 
601-63 936 
601-54 937 
601-55 937 
601-56 937 
601-57 937 
602-58 937 
602-59 937 
602-60 937 
602-61 988 
602-62 938 
602-63 938 
602-64 938 
602-65 938 
602-66 938 
602-67 938 
603-68 938 
603-69 938 
603-70 938 
603-71 938 
603-72 938 
603-73 938. 
603-74 938 
603-75 938 
603-76 938 
603-77 938 
603-78 938 
603-79 938 
603-80 939 
603-81 940 
603-82 940 
603-83 940 
603-84 940 
603-85 940 
603-86 940 
603-87 940 
604-88 Appear. § 76 
604-89 ss § 73 
604-90 941 
604-91 941 
604-92 941 
604-93 941 
604-94 Hvid. § 380 
604-95 941 
604-96 941 
604-97 941 
604-98 941 
604-99 941 
604-1 941 
604- 2 941 
605-14 943 
605-15 943 
605-16 943 
605-18 944 
605-19 944 
605-20 944, 


31 Cye 
Page Note 
605-21 
606-22 
606-23 
606-24 
606-25 
606-26 
606-27 


31 Cye 
. |Page Note 


615-22 
616-25 
616-27 
616-28 
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31 Cye 49C.J.| 31 Cye 49 C.J.| 31 Cye 49 o..| 81 Cyc 49C.J.| 31 Cye 49 Cal 31 Cye 49 C.J. 
Page Note Sec. |Page Note Sec. Page Note Sec. |Page Note — _— Sec. |Page Note Sec. |Page Note ‘Sec. 
630-31 1000 | 642-40 1024 | 651-44 1032 660-48 1060 | 668-51 1143 | 682-80 1167 
630-32 1000 { 64241 -  1024/] 651-45 © 397 | 660-49 1065 | 668-52 1134 | 683-82 1167 
631-35 1000 | 642-43 1024 | 651-46 1037 | 660-50 1066 | 668-53 1134 | 683-83 1174 
631-36 1000 | 642-44 81 | 651-47 1037 | 660-51 1066 | 669-54 1134 | 683-84 1172 
31-38 998 | 642-45 1009 | 651-48 1037 | 660-52 1066 | 669-55 1134 | 683-85 Saye 
631-39 998 | 642-47 1026 | 651-49 1037 | 661-53 1065 | 669-56 1137 | 684-86 1172 
631-40 998 | 642-48 1027 | 651-50 1037 | 661-54 1070 | 669-57 1102 | 684-87 1172 
631-41 998 | 642-49 1028 | 651-52 1038 | 661-55 1069 | 669-58 ~ 1142 | 684-88 1172 
631-42 998 | 643-50 1028 | 652-53 1038 | 661-56 1070 | 669-59 ‘ 1139 | 684-89 1169 
631-43 998 | 643-51 1028 | 652-54 1038 | 661-57 1069 | 669-60 1189 | 684-90 1174 
631-44 998 | 643-52 1028 | 652-55 1038 | 661-58 1072 | 669-61 1112 | 684-91 1174 
631-45 1001 | 643-53 1028 | 652-56 103g | 661-59 1072 | 669-62 1112 | 684-92 1174 
631-46 1001 | 643-54 1028 | 653-57 103g | 661-60 1072 | 669-63 1112 | 684-93 1168 
631-47 1001 | 643-55 1029 | 653-58 1033 | 661-61 1073 | 669-65 App. & H. 684-94 1168 
632-48 1001 | 643-56 1029 | 653-59 1038 | 661-62 1073 § 2913 | 684-95 71 
632-49 1001 | 643-57 1029 | 653-61 1040 | 661-63 1074 | 669-66 epee 684-96 1171 
632-50 1001 | 643-58 1029 | 653-62 1039 | 662-64 1075 | 670-67 App. & E. 685-97 Contracts 
632-51 1001 | 643-59 1029 | 653-63 1039 | 662-65 1075 § 2918 § 915 
632-52 1012 | 643-60 1029 | 653-66 1041 | 662-66 1076 ** § 2914 | 685-98 sc ae 
632-53 1012 | 643-61 1029 | 654-67 moat Wnhoaa 68 sae | peve-oo . | 685-5 Fraud §144 _ 
632-54 1012 | 643-62 1029 | 654-68 » 4041 | 662-69 1081 | 670-70 a 685- 6 1175 
_ 632-55 1012 | 643-63 1029 | 654-69 OGL | deee re LOSE | C7087 1 4.2918 | 685-7 1175 
632-56 1012 | 643-64 1029 | 655-71 1043 | 662-71 1080 | 670-72 “« §2914 | 685- 8 1175 
632-57 1012 | 644-66 475 | 655~72 oda: | eben all GR, Eh ot Sea 686-10 1167 
632-58 1012 | 644-68 ~ 1030 | 655-73 1013 | 662-73 1080 | 670-76 § 2913 | 686-12 1176 
633-59 1012 | 645-69 1030 | 655-74 Bode near 8 1080 | 670-77 ** $2903 | 686-13 1176 
633-60 1010 | 645-70 1030 | 655-75 1044 | 662-75 1089 | 670-79 Issues 686-14 1185 
633-61 1010 | 645-71 4030 | 655-76 1044 | 862-76 1089 83.C.J.p. | 686-15 1185 
633-62 1010 | 645-72 1030 | 655-77 4043 | 663-77 1091 827-72 | 686-16 1176 
633-64 1010 | 645-73 1030 | 655-78 1043 | 663-78 1091 | 671-80 1144 | 686-17 1176 
633-65 1010 | 645-74 3030 | 655-79 4045 | 663-79 1091 | 671-81 1149 | 686-18 1167 
633-66 1010 | 645-76 1030 | 655-80 1046 | 668-80 1002 | 671-82 1150 | 687-20 1182 
633-67 1010 | 645-78 1031 | 655-81 1046 Hee be 671-83 1147 | 688-21 1182 
633-69 1012 | 645-79 4031 | 656-82 1047 eee Bee 671-84 1147 | 688-22 1182 
633-70 1013 | 645-80 4031 | 656-83 1087 |) een oq < yo que, | pole 88 1145 | 638-24 1183 
633-71 1013 | 646-81 1030 | 656-84 1048 | eo 35 - Hee | 872-89 1145 | 689-26 1177 
633-72 1013 | 646-82 397 | 656-85 1048 | Bea s¢ tosg | 022-90 1145 | 689-27 1177 
634-73 1013 | 646-83 1032 | 656-86 \ 1048 | ¢¢4_97 1083 672-91 1145 | 689-30 Assault & B. 
634-74 1013 | 646-84 - Accounts 656-87 1048"| < baa ge tone | 672-92 1145 § 97 
634-75 1003 : & Acc, | 656-88 1049 | ge4-89 qos3 | 622-93 1145 | 690-31 ° 1177 
634-76 1003 §§ 158-166 | 656-89 1049 | ge4_90 Jona | 012-04 1145 | 690-32 = - 1177 
634-77 1006 | 646-85 1036 | 656-90 1049 | e494 1083 672-95 1145 | 690-33 nu77 
634-78 1006 | 646-86 ' 1036 | 656-91 1049] e499 jose | 672-96 1145 | 690-35 1178 
634-79 1006 | 646-87 1036 | 656-92 1050 | 6 64_93 1083 672-97 1145 | 690-36 1178 
634-80 1006 | 646-88 1036 | 657-93 1050 | e494 4083 | 672-98 1145 | 690-88 Damages 
635-81 1006 | 646-89 1036 | 657-94 1050 | ¢¢4_95 iia | 612-99 1145 § 319 
635-82 1006 | 646-90 1036 | 657-95 1050 | ¢¢4_96 1085 672-1 1145 | 690-40 Abatem. & 
635-83 1006 | 646-91 3036 | 657-96 1050 | ¢¢4-97 toss | 672-2 1145 R. § 218 
635-85 1007 | 646-92 1036 | 657-97 1051 | ¢g4_98 jogs | 82-6 1146 | 690-41 ee 
635-86 1007 | 646-93 1036 | 657-98 1051 | 66499 » yose | 6238- i 1146 | 690-42 Xp Se 
635-87 i008 | 646-94 1036 | 657-99 Parties §416 | g@n 5 400g | 073-8 1146 | 691-43 “«  § 197 
635-89 1008 | 647-95 1036 | 657-1 Parties § 437 | g¢5_ 3 1096. | 7.8 9S 1146 | 691-44 “* _ § 198 
636-91 1009 | 647-96 1036| 657-3 Ch ef 665- 4 3096 | 678-10 1146 | 691-45 Parties § 394 
636-92 1005 647-97 1036 657- 5 Se § 342 665- 5 1096 673-11 171 691-46 Abatem. & 
636-93 1005 647-98 1036 657- 6 Abatem. & 665-6 1096 6738-12 1147 R. § 204 
636-94 1005 | 647-99 1036 R.§191 | ¢gg5_ g 4096 673-13 1147 |’ 691-47 Parties § 339 
636-95 1011 | 647-1 1036 Parties § 461 | ¢@5_ 9 1096 673-16 1147 | 691-48 Abatem. & 
636-96 1011 | 647-2 1036 | 657-7 Abatem. & 665-10 4097 | 673-17 1150 R. § 218 
636-97 1011 | G47- 3 1036 R. $191 666-11 1097 673-18 1150 Parties § 452 
636-99 1013 | 647-4 1036 Parties § 461 | ¢¢¢_19 1097 | 6738-19 1150 | 691-49 Abatem. & 
627-1 1104 | 647-5 4033 | 657-9 1053 | ¢¢e_13 1097 | 674-21 1148 R. § 186 
637- 2 1013 | 647-6 1033 | 657-10 943 | 666-14 1097 | 674-28 1154 | 692-51 Debt, Action 
637- 3 1013 | 647-7 4033 | 898-11 1013 | 666-15 1099 | - 674-27 1159 of § 45 
637- 4 1013 | 648-8 4033 | 998-12 943 | 666-16 4099 | 674-80 1150 | 692-53 Assump., 
637- 5 1013 | 648-9 7033 | 658-13 943 666-17 1103 | 674-32 1157 Act, of § 75 
637- 6 1013 | 648-10 1034 | 658-14 943 666-18 975 674-33 1160 | 692-55 Replevin 
637- 7 1014 | 648-12 4034 | 658-15 943 | 666-19 975 | 674-84 1160 | 692-57 Debt, Action 
638-10 1014 | 648-15 4035 | 858-16 948 666-20 1030 675-35 1160 of § 45 
629-11 1014 | 648-16 1035 | 658-18 1054\|  @¢7-21 975 | 675-36 1161 | 692-59 Case, Act. 
639-13 1014 649-18 1035 658-21 1055 667-23 1030 675-38 1162 692-60 < as 
640-14 1014 649-19 1035 658-22 1055 667-25 1138 676-39 1162 692-61 e “ 
640-15 1014 | 649-20 1035 | 858-28 1055 | 667-26 1126 | 676-41 1162 | 692-62 Trespass 
640-16 1014 | 649-21 1035 | 658-24 1055 | 667-27 1119 | 676-42 1162 | 692-63 Trespass 
640-17 1014 | 649-22 B085, binges ee 1055 | 667-28 1119 | 676-43 1162 | 692-65 Trover & C. 
640-18 1014 | 649-23 -. 4035 | 858-28 1055 | 667-29 1119 | 676-45 1163 | 692-67 Debt, Action 
640-19 1014 | 649-24 1095 | 659-27 1055 | 667-30 1115 | 678-46 1168 of § 45 
640-20 1015 | 649-25 1035 | 859-28 1059 | 667-31 1120 | 678-47 1163 Judgm. § 
640-21 1015 | 649-26 1033 659-29 1059 667-32 1120 678-48 1163 1561 
640-22 4015 | 649-27 1035 | 859-80 1107 | 667-33 1123 | 678-49 1163 | 693-69 1179 
ones 4015, | 649-99 jose | 659-31 1059 | 667-84 594, 1126 | 678-50 1163 | 693-70 1179 
640-24 4016 | 649-29 7036 | 829-32 1057 | 667-35 1122 | 678-51 1163 | 693-71 M88. 4 
641-25 1017 | 650-30 i036 | 629-38 1060 | 668-36 1126 | 678-52 351 | 694-72 1182 
Hivken ee arabes tose | 609-84 1061 | 668-37 1130 | 678-53 1168 | 694-73 T183 
641-27 i017 | 650-22 1036 | 029-35 1060 | 668-88 1126 | 678-54 1164 | 694-76 1182 
eos 1027 | eos dose. | 859-38 1060 | 668-39 1126 | 678-56 vid. §18| 695-77 1182 
rn’ tote rcecgeee ee 660-37 1061 | 668-40 1126 | 679-59 “"" $16] 695-78 1182 
641-30 1019 | 650-25 1032 | eo eS 1061 | 668-41 1126 | 679-60 “ §19 | 695-79 1182 
641-31 1019 | | 650-26 1029 a Gan 1064 | 668-42 1131 | 679-61 1153, 1154 | 695-81  Bject. § 167 
641-32 1020 | 620-87 4029 1061 | 668-43 1127 | 679-62 1155 | 695-84 1183 
we | Se 6 ta ae | eu 
1-34 022 if 1183 
see AN HS 660-44 1061 | 668-47 1129 | 681-70 1167 Contracts 
atiel Barat aie 1032 | 660-45 1060 | 663-48 1126 | 682-71 1167 748 
2 1032 | 660-46 1060 | 668-49 1262 | 682-73 1167 | 696-83 ae rea 


Z me ols ede 


. 


G9cal sicye aor 
31 Cyc 49CJ.| 31Cye 49 C.J. 
Page Note Sec. |Page Note Sec. 
696-90 1183 ! 706-64 1196 
Contracts 706-65 1200 
696-91“ § 802 | TOneT i301 
696-92 1183 107-68 1201 
696-93 1183 | 707-70 1197 
697-98 Met eee 197 
. 108-7 
697-96 380 | 708-73 1197 
698-97 387 | 708-74 1199 
698-98 1181 | 708-75 1210 
698-99 384 | 708-76 1210, 
698- 1 1173 | 708-77 1210 
He : Ho 709-78 1210 
09-79 121 
ae : yas 709-80 110 
fi isl me his 
699- 8 380 | 09-84 1198 
699-.9 1186 | 709-85 1198 
699-10 893 | 709-86 1198 
699-11 1186 | 799-87 1203 
699-12 1186 | 740-98 1202 
699-13 1186 710-89 1202 
699-14 1186 | 739-93 1204 
699-15 1186 | 740-95 1204 
700-16 1186 | 710-96 1204 
700-17 1187 | 749-97 1204 
700-18 1187 | 739-98 1204 
701-19 1190 
701-20 tisg | 710-99 1204 
701-21 qisg | 710-1 1204 
701-22 gd fra a ev 
701-23 1189} 743-4 1004 
701-24 1189 | a5 1204 
701-25 1189 | 44. ¢ 1204 
701-26 1189 | 47 1904 
102-27 1190 r 
702-28 1190 ian ; ae 
702-29 1189 | ot 40 
702-31 1188 Ez 1208 
702-32 1189 | 711-12 1204 
702-33 1190 | 711-13 1211 
702-34 1190 | 711-14 1206 
703-35 1190 711-15 1206 
703-36 1190 712-16 1207 
703-37 1190 | 712-17 1207 
703-38 i191 | 712-18 1207 
703-39 1191 | 712-19 1205 
7203-40 4191 712-20 1210 
704-41 1191 712-21 1204 
704-42 1191 712-22 1205 
704-43 1193 | 712-23 1205 
704-44 4193 | 712-24 1205 
704-45 1193 712-25 1205 
70446 1193 712-26 1209! 
704-47 1193 | 712-27 1209 
705-48 1193 | 712-28 1211 
205-49 1193 712-29 1211 
705-50 1193 713-30 1211 
705-51 4194 | 713-31 1211 
705-52 1194 | 713-32 1211 
Beet fom) eae 
105-54 98 ~ 
105-55 1195 ee Fraud § 169 
705-56 1195, — 
705-57 4195 | 7138-43 1189 
7105-58 1199 | 713-44 1189 
ea) 1199 | 713-45 New Trial 
6-60 1190 § 43 
706-62 Damaese . Gan 1188 
3 1 1188 
706-63 1196 | 714-49 1187 
Damages 714-50 1187 
$3 714-52 1187 
785-1 1) 787-13 13 
785-2 1| 787-14 13 
786-3 1| 787-15 24 
786. 6 >| tert 2 
17 
786-7 2| 787-18 24 
786- 8 Collateral 788-19 14 
ecurity 788-20 14 
rae 61-38 188.22 Brok y 
= rokers § 45 
787- 9 Collateral 788-24 6 
Security 788-26 if 
nce. J. guts ered Liens § 13 
0 
787-10 appoiees ae Hi 
"934-46 | 789-33 11 
787-12 13 | 789-34 u 
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PLEADING—Continued 


Pe —_— RE are Rees. 
81 Cyc 49 o.a| 31 Cyc 49 oa 31 Cyc 49 C.J. 
Page Note Sec. | Page Note Sec. Page Note Sec. 
714-58 653 | 728-44 1242 | 746-23 1257 
714-55 1274 | 728-45 1242 | 746-24 1258 
715-56 1274 | 728-46 1242 | 746-26 1260 
T15-57 1274 | 728-47 1242 | 746-27 1259 
716-58 1276 | 728-48 1242 | 747-28 1259 
716-59 1273 | 728-49 1236 | 747-29 1259 
716-61 1273 | 728-50 1236 | 747-30 1259 
716-62 1270 | 728-51 1236 | 747-81 1260 
716-63 1275 | 728-53 1238 | 747-32 1260 
717-64 1275 | 729-54 1238 | 749-33 1224 
717-66 1273 | 729-56 1238 | 749-34 1260 
717-67 1277 | 729-58 1234 | 749-35 1260 
717-68 1277 | 729-59 1239 | 749-36 1256 
717-69 1277 | 729-60 + 1239 | 750-37 1251 
717-70 App. & BE. 730-61 1239 | 750-38 1251 
§ 2909 | 730-62 1240 | 750-39 1251 
717-71 1228 | 730-63 1240 | 750-40 1251 
718-73 1228 | 730-64 1235 | 750-41 251 
ae 1228 | 731-65 1235 ape aes 
718-7: 1228 | 731-66 237 
718-76 1229 | 731-67 237 | 750-44 1253 
719-78 1234 | 731-68 1237 | 751-45 12\i4 
720-79 1234 | 731-69 1237 | 751-46 1253 
721-81 1235 | 732-70 4229 | 751-47 1258 
722-82 Abatem. & 732-71 1237 ee oe 
R.§ 150 | 732-72 1241 fo - oe 
122-83 §35 | 732-73 1241 | per ey al 
723-92 1244 | 732-74 1232 751-52 1264 
723-93 1244. | 782-75 1241 | Ey 53 1264 
723-94 1244 | 733-76 1232 | tro 54 1253 
723-95 1244 | 733-78 1247 | o29 55 1253 
724-97 1245 | 734-79 1248 | 725 56 1293 
724-98 1245 | 735-80 1247 | 759-57 1264 - 
724-99 1245 | 735-81 1246 | 759-58 1264 
724-1 1245 735-82 1249 752-59 1253 
724- 2 1245 735-84 1250 752-60 1253 
724- 3 1245 | 735-85 1250 | 752-62 1263 
724— 4 1245 | 736-88 Parties § 453 | 759-63 1263 
724- 5 1245 | 736-8 ee os 753-64 1263 
| 724-6 1245 | 787-90 8455 | 753-65 1262 
724- 7 1245 737-91 SS a S458 753-66 1262 
724- 1245 | 737-92 “ “ 754-67 1262 
724-9 1245 | 737-94 “ § 464 | 754-68 1265 
724-10 1245 | 737-96 “8458 | 754-69 1265, 
125-11 1245 | 737-97 “ o 155-70 1227 
125-13 1230 | 737-98 « $464 | 755-71 1265 
725-14 1230 | 737-1 Parties §335 | 755-72 1265 
725-15 1230 © 8 338 | -755-73 1248 
725-16 1230 “«  § 346 | 755-74 1248 
125-17 1230 “ 8347 | 755-75 1265 
725-18 1230 “8954 | 755-76 1265 
725-19 1230 «8 358 | ° 756-78 1266 
725-20 oe 738- 3 Parties ce ee 
726-22 1232 §§ 333-412 
726-23 1232 451-467 | 758-81 1266 
726-24 1288 |) "742-4 1< « 758-82 1266 
726-25 1233 | 742-5 “ ‘“ 758-83 1266 
7126-26 1242 | 742-6 “ 758-84 1266 
A % “ 758-86 1225, 
726-28 1242 | 743-8 
F Baers ie 758-87 1225 
726-29 1242 | 743-9 759-88 1208 
726-30 1237 | 743-10 <“ “ 755.89 1208 
726-31 1242 | 743-11 « «“ 759-90 1995 
126-32 1242 | 748-138 Abatem. & 759-91 1295 
726-33 1242 R.§ 204] 759-93 1217 
727-35 1242 §§ 413-450 | 7¢0_95 1217 
| 727-36 1237 | 743-14 « 760-96 1218 
727-387 1242 744-15 “ ss 761-97 1219 
727-38 1242 744-16 ‘* ‘§ 761-98 1217 
127-39 1242 744-17 “ s 761-99 1217 
727-40 1242 744-19 1257 761- 1 1217 
727-41 1242 745-20 1258 1-2 1217 
127-42 1242 | 746-21 _ 1257] 1-3 1219 
727-43 1242 | 746-22 1258 162- 4 1267 
° 
PLEDGES 
789-35 ll 790-55 Assign. for 793-73 Assign. for 
789-36 peal. B. of C. 87 B. of O. § 6 
789-37 11 | 790-57 Chat. Mortg. | 798-74 < “ 
789-38 1 § 4] 793-75 9 
789-39 11 | 790-58 “ e997) 18 
789-40 11 | 791-59 “ | 798-78 18 
7189-41 11 | 791-61 “ §5 | 793-79 18 
789-43 12 | 791-62 rg §9 | 793-81 20 
189-44 12 | 791-63 ts §4 |] 793-82 20 
790-45 12 | 791-64 G §6 | 793-88 20 
790-47 12, 213 | 791-65 we §5 | 793-84 20 
790-49 Assign. for 791-66 “ 89 | 793-85 20 
B. of C.§7 | 791-67 Chat. Mortg. | 793-86 20 
790-50 ‘ “ §4 | 793-87 20 
790-51 “4 «1 792-68 “ «| 793-88 20 
790-52 ‘4 | 799-69 as « 1 793-89 20 
790-53 “4 s | 792-70 ss « | 793-90 20 
790-54 * 401) 792-71 “ | 793-91 19 
193-73 8 


xXXX1X 
31 Cye 49 C.J. 
Page Note Sec. 
762-5 1266 
763- 7 1280 
763- 8 1280 
763- 9 1280 
763-10 1280 
763-11 1280 
764-12 1280 
764-13 1280 
765-14 1280 
765-15 1281 
765-16 1281 
765-17 1281 
765-18 1282 
765-19 1282 
765-23 Judgmi, § 385 
766-30 1283 
766-31 1283 
766-32 1283 
766-33 12 
767-34 1284 
TA7-35 1299 
767-36 1299 
167-37 1303 
767-38 1303 
768-39 1303 
768-40 1284 
768-41 1300 
18-42 1300 
768-43 1203 
768-44 1303 
768-45 1300 
768-46 1301 
768-47 1301 
TF 8-48 1301 
768-49 1284 
769-50 1285 
771-51 1286 
772-52 12°6 
772-53 1287 
773-54 1287 
T73-55 1287 
773-56 1288 
773-57 1288 
773-58 1288 
773-59 Parties § 467 
773-60 “ a 
773-61 “¢ 46 
773-62 1289 
774-63 1290 
774-64 1290 
774-65 1291 
774-66 1292 
775-67 1293 
775-68 1294 
775-69 1294 
775-70 1294 
T15-71 1295 
175-72 1295 
775-73 1295 
776-74 1296 
776-75 1296 
776-76 1296 
176-77 1296 
776-78 1296 
776-79 1297 
777-80 1297 
T77-81 1297 
TT7-82, 1297 
7171-83 1298 
777-84 1302 
778-85 1302 
778-86 1803 
778-87 1803 
778-88 1303 
778-89 1303 
78-90 1803 
793-92 19 
793-93 19 
794-94 21 
794-95 16 
794-96 62 
794-97 62 
795-98 16 
795-99 16 
795-1 16 
795- 2 16 
795- 3 ile? 
795- 4 17 
795- 5 17 
795- 6 17 
795- 7 17 
795- 9 22 
795-10 22 
795-11 22 


xl 
—_—— I 
31 Cye 49 C.J. 
Page Note Sec 
795-12 22 
795-13 27 
795-14 27 
795-15 27 
795-16 27 
796-17 27 
796-18 27 
796-19 27 
796-20 28 
796-21 28 
796-22 28 
796-23 25 
796-25 25 
796-26 25 
197-27 29 
797-28 29 
797-29 29 
797-30 29 
797-31 29 
797-32 29 
797-33 29 
797-35 30 
797-36 30 
797-37 30 
797-38 30 
797-39 30 
797-40 31 
797-41 31 
797-42 31 
798-43 32 
798-44 32 
798-45 32 
798-46 33 
798-47 33 
798-48 33 
798-49 33 
799-50 33 
799-52 34 
799-53 34 
799-54 34 
799-55 34 
799-56 34 
799-57 35 
799-58 35 
800-59 35 
800-60 35 
800-61 50 
800-63 40 
800-64 
801-67 Chat. Mortg. 
oO 
801-69 37 
801-70 38 
801-71 37 
801-72 37 
801-75. » 42 
801-76 39 
801-77 39 
801-78 39 
802-79 38 
802-80 38 
802-81 38 
, 802-82 38 
802-83 38 
802-84 38 
802-85 38 
802-86 38 
802-87 38 
802-88 38 
803-89 38 
803-90 33 
803-91 38 
803-92 38 
8038-93 39 
803-94 36 
808-95 42 
803-96 42 
803-97 42 
804-98 42 
804-99 42 
804-1 42 
805- 2 43 
805- 3 43 
805- 4 43 
805- 5 43 
805- 6 43 
805- 8 44 
805- 9 44 
806-11 Warehouse- 
men 
806-12 
806-13 Sf 
806-14 ss 
807-15 47 
807-16 47 
807-17 47 
» 807-18 47 
807-19 48 
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31 Cyc 49 C.J. 
Page Note Sec. 
807-20 Corp. § 1104 
807-21 48 
807-22 Corp. § 1104 
807-23 48 
807-24 48 
807-25 48 
807-26 48 
807-27 49 
807-28 53 
807-29 53 
807-30 51 
807-31 51 
807-32 54 
807-33 54 
808-34 54 
808-85 55 
808-36 55 
808-37 65 
808-38 56 
808-39 62 
808-40 56 
808-43 | 57 
809-44 58 
809-45 59 
809-46 59 
809-47 59 
809-48 59 
810-49 69 
810-50 61 
810-51 61 
810-52 61 
810-53 80 
. 810-54 78 
810-55 82 
810-56 82 
810-58 U7 
810-60 85 
810-61 89 
811-62 62 
811-63 62 
811-64 62 
811-65 62 
811-66 62 
811-67 62 
811-68 62 
811-69 62 
811-70 62 
811-71 62 
811-72 64 
811-73 64 
811-74 64 
812-75 64 
812-76 64 
812-77 64 
812-78 65 
812-79 65 
813-80 67 
813-81 67 
813-82 67 
813-83 62 


813-86 Bills & N. 
§ 702 


813-87 
813-88 oe ss 
813-89 SS ss 


814-96 Corp. § 1118 
814-97 6 e 
814-98 os pat) 
814— 3 66 
814— 4 66— 
814- 5 66 
814- 6 66 
815-7 Bills & N. 

§ 703 
815- 8 66 
815- 9 66 
815-10 67 
815-11 67 
815-12 67 
815-13 67 
815-14 67 
816-15 67 
816-16 67 
816-17 67 
816-18 67 
816-19 68 
816-20 68 
816-21 75 
816-22 69 
816-23 69 
816-24 69 
816-25 69 
817-26 69 
817-28 69 
817-29 69 
817-31 a 
817-32 71 
817-33 71. 


PLEDGES— Continued 


31 Cye 49 C.J. 
Page Note Sec. 
817-34 71 
817-36 72 
817-37 er 3 
818-38 72 
818-39 12 
818-41 72 
818-42 72 
818-43 2 
818-44 72 
818-45 73 
818-46 73 
818-47 13 
818-48. 74 
818-49 74 
819-50 74 
819-51 15 
819-52 75 
819-53 15 
819-54 74 
819-55 75 
819-56 75 
819-57 75 
819-59 Lim. of Act. 
§ 21 
819-60 i ss 
819-61 83 
820-62 83 
820-64 its 
821-65 77 
821-72 78 
821-73 78 
821-74 78 
821-75 78 
821-76 81 
822-77 81 
822-78 81 
822-79 81 
822-81 79 
822-82 79 
822-83 79 
822-84 79 
822-85 79 
823-86 79 
823-87 79 
823-88 79 
823-89 84 
823-90 84 
823-91 84 
823-92 84 
823-93 84 
823-94 84 
823-96 84 
824-97 84 
824-98 84 
824-99 84 
824-1 84 
824- 4 85 
824-5 85 
824- 6 85 
824- 7 85 
824- 8 85 
824- 9 85 
824-10 61 
824-11 115 
824-12 153 
825-15 Executions 
§ 95 
825-16 Replevin 
825-17 Executions 
§9 
825-18 88 
825-19 88 
825-21 89 
825-22 89 
826-28 89 
826-26 91 
826-27 90 
826-28 90 
826-29 90 
826-30 91 
826-31 91 
827-34 94 
827-35 93 
827-36 94 
827-37 94 
827-39 93 
827-40 93 
828-41 96 
828-43 96 
828-44 97 
828-45 92 
828-47 99 
828-48 99 
828-49 99 
829-50 100 
829-51 100 
829-52 100 
829-53 100 


a — 

31 Cye 49 C.J. 31 Cye 49 C.J. 
age Note Sec. |Page Note Sec. 
829-54 100 838-59 107 
829-55 103 838-60 110 
829-56 103 838-61 110 
829-57 103 838-62 108 
829-59 289 838-63 105 
829-60 289 838-64 105 
829-61 289 838-65 2 111 
830-64 290 839-66 107 
830-65, 290 839-68 111 
830-66 290 | 839-69 111 
830-67 169 839-71 248 
830-68 297 839-72 243 
830-69 207 839-73 250 
830-70 297 840-74 113 
830-71 Bills & N. 840-75 114 
§ 668 840-76 114 

830-72 293 840-77 127 
830-73 293 840-78 117 
831-74 323 840-79 L17 
831-75 323 840-80 117 
831-76 325 840-82 231 
831-77 325 840-83 117 
831-78 325 | 840-84 117 
831-79 325 840-85 127 
831-80. 325 841-86 121 
831-81 325 841-87 121 
831-82 325 841-89 122 
831-83 325 841-90 122 
832-85 292 | 841-91 122 
832-86 292 | 842-97 116 
832-87 299 842-98 116 
832-88 299 842-99 116 
833-89 299 842- 1 116 
833-90 299 842- 2 116 
833-91 s 299 842- 3 116 
833-92 300 | 842-5 123 
833-93 300 | 842-6 121 
833-94 300 | 842-7 128 
833-95 300 | 842-8 128 
833-96 300 | 842-11 121 
833-97 300 843-12 118 
833-98 299 843-16 130 
833-99 300 843-17 123 
834-1 300 | 843-19 119 
834- 2 301 843-21 119 
834- 3 304 843-22 119 
834- 4 301 844-23 135 
834- 5 301 | 844-25 120 
834- 6 301 844-27 185 
834- 7 301 844-28 120 
834- 8 301 844-29 135 
834- 9 300 844-30 130 
834-10 300 844-31 135 
834-11 300 844-32 132 
834-12 300: 844-33 131 
834-13 298 844-34 131 
835-14 298 | 844-35 143 
835-15 301 | 844-36 143 
835-16 301 844-38 133 
835-17 302 | 845-39 136 
835-18 302 845-40 136 
835-19 302 845-41 133 
§35-20 302 845-42 137 
835-24 305 | 845-48 145 
835-25 305 845-44 145 
835-26 305 845-46 145 
835-27 305 845-48 139 
835-28 805 | 845-49 139 
835-29 305 845-50 1389 
835-30 305 | 846-51 146 
835-31 305 | 846-52 147 
835-32 305 | 846-53 148 
836-33 305 846-54 148 
836-34 305 | 846-55 148 
836-35 305 846-56 149 
836-36 . 305 | 846-57 * 149 
836-37 805 847-58 Corp. § 1124 
836-38 306 847-59 sf ¥ 

836-39 306 847-60 187 
836-40 306 | 847-61 1387 
836-41 306 847-62 187 
836-48 104 | 847-63 137 
887-44 104 847-64 182 
837-45 104 | 847-65 132 
837-46 104 847-66 182 
837-47 104 847-67 132 
837-48 104 847-68 144 
837-49 104 848-69 144 
837-50 105 848-70 144 
887-51 104 | 848-71 144 
837-52 Brokers § 47 848-72 144 
887-53 * ab 848-73 144 
‘838-54 fs Son S4ger4 144 
838-55 ef 66 | 848-75 144 
838-56 “3 yi 848-76 134 
838-57 Customs & 848-77 136 
U.§ 77 | 848-78 134 

838-58 111 | 848-79 1384 


31 Cye 
Page Note 


848-80 
848-81. 
848-83 
848-84 
848-85 
848-86 
848-87 
849-89 
849-90 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE exe 


PLEDGES—Continued 
mA tf 


>) oF FO OO | MOTO 
31 Cye 49 C.J.) 31 Cye 49 C.J.| 31 Cye 49 C.J.| 31 Cye 49C.J.| 31 Cye 49 ca 31 Cye 49 C.J. 
Page Note Sec. Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
855-93 180 | 860-64 196 865-83 220 871- 6 240 | 878-81 261 884-52 : 28 
855-94 180 860-66 197 | 865-34 220 871-10 241 | 878-82 261 884-54 261 
855-95 180 860-67 197 866-35 220 | 872-11 241 878-83 261 | 884-55 281 
855-97 181 | 860-68 197 866-36 220 | 872-13 242 878-84 Corp. §1185 | 884-56 - 281 
855-99 181 860-69 197 866-37 220 | 872-14 242 879-85 ef f 884-57 281 
855- 1 183 860-70 198 | 866-39 221 872-15 244 879-86 ‘ed @ 884-58 281 
855- 2 183 860-71 198 | 866-40 221 | 872-16 244 | 879-88 268 | 884-59 281 
855- 3 183 860-72 198 866-41 221 872-17 244 879-89 268 | 884-60 286 
855- 6 Corp. §1121 | g61-73 ' 199 866-42 221 | 872-18 244 | 879-90 265 | 885-61 283 
856- 7 = Es 861-74 199 | 866-43 221 872-19 242 879-92 265 | 885-62 283 
856- 8 “« $1123 | 861-75 199 866-44° 221 872-22 98 879-93 265 | 885-63 284 
856-9 « $1138 | 861-76 199 866-45 221 872-24 243 | 879-94 265 | 885-64 285 
856-10 hd 2 861-77 199 866-46 222 872-25 243 880-95 265 | 885-66 276 
856-11 185 | 861-78 199 866-47 222 873-26 243 880-96 266 | 885-67 276 
856-12 185 861-79 199 867-48 222 | 873-27 243 | 880-97 266 885-68 288 
856-13 185 | 861-80 200 | 867-49 223 873-28 246*| 880-98 264 885-69 288 
856-14 185 | 861-81 201 | 867-50 224 | 873-29 246 880-99 264 885-70 290 
856-15 185 | 861-82 201 | 867-52 223 873-30 246 880-1 267 | 885-71 313 
856-16 185 861-83 201 867-53 223 873-31 246 | 880- 2 269 886-72 313 
856-17 185 861-84 201 867-55 224 | 873-32 246 | 880-3 106 | 886-73 ° 313 
856-19 185 861-85 201 | 867-56 224 | 873-33 -244 | 880-4 270 | 886-74 306 
856-20 184 | 861-86 202 | 867-57 224 873-35 247 881-5 270 | 886-75 291 
856-21 184 | 861-87 203 867-58 224 873-36 247 881-7 270 886-76 291 
856-22 184 862-88 203 | 867-59 224 873-37 247 | 881-8 271 | 886-77 290 
857-23 184 862-89 203 867-60 225 873-38 247 | 881-9 271 886-79 290 
857-24 186 862-90 Corp. §1146 | 868-61 225 873-39 247 | 881-10 271 | 886-81 310 
857-25 186 | 862-91 205 868-62 269 873-40 247 | 881-11 271 | 886-83 169 
857-26 186 862-92 205 | 868-69 227 | 873-41 247 | 881-12 271 | 886-84 309 
857-27 186 | 862-93 205 868-70 227 | 873-43 248 | 881-13 271 | 886-85 309 
857-28 186 | 862-94 206 868-71 227 | 874-44 248 | 881-14 271 | 886-86 310 
857-29 187 862-95 206 869-72 228 | 874-45 248 881-15 272 | 886-87 308 
857-30 187 862-96 206 869-73 228 | 874-46 248 | 881-16 272 | 886-88 308 
857-31 189 862-98 207 869-74 228 | 87447 248 881-17 272 | 886-89 308 
857-32 189 862-99 207 | 869-75 230 874-48 248 | 881-18 272 | 886-90 308 
858-33 189 | 862-1 207 869-76 230 | 874-49 248 | 882-19 146 | 887-93 308 
858-34 189 863- 2 209 869-77 230 874-51 250 882-20 148 887-94 * 308 
858-35 190 |* 863- 3 209 869-78 23 875-52 254 | 882-21 272 | 887-95 Bill & N. 
858-36 190 | 863-4 210 | 869-79 231 | 876-53 250 | 882-22 274. § 1005-1006 
858-37 190 | 863-5 210 | 869-80 231 876-55 255 882-23 274 | 887-96 ® se 
858-38 191 863- 6 211 | 869-81 231 | 876-56 253 | 882-24 274 887-97 308 
858-39 191 | 863-7 211 | 870-82 231 | 876-57 253 882-25, 274 | 887-98 311 
858-40 191 | 863-8 212 70-83 231 | 876-58 253 | 882-26 274 887-99 307 
858-41 191 863- 9 213 | 870-84 231 | 876-59 253 882-27 274 887- 1 307 
858-42 191 | 863-10 213 870-85 231 877-60 253 » 882-28 274 887- 2 307 
858-43 192 | 863-11 212 | 870-87 232 | 877-61 253 | 882-29 274 | 887-3 307 
858-44 192 863-12 212 | 870-88 232 | 877-62 253 | 882-380 274 | 887- 4 313 
859-45 192 | 864-13 208 | 870-89 233 | 877-63 253 883-34 275 | 887-5 314 
859-47 193 | 864-14 208 870-90 283 877-64 254 883-35 275 887- 6 314 
859-48 193 864-16 324 | 870-91 234 877-65 257 883-36 275 887- 7 314 
859-49 193 | 864-17 208 | 870-92 234 | 877-66 257 883-37 275 | 887-8 314 
859-50 193 864-19 216 | 870-93 236 | 877-68 258 | 883-38 275 887-10 313 
859-52 194 864-20 216 | 870-94 236 877-69 258 883-40 276 888-11 313 
859-53 194 | 864-21 217 | 870-95 237 877-71 262 883-41 276 | 888-12 313 
859-54 194 864-22 217 | 870-96 287 | 877-72 262 | 883-42 276 | 888-13 313 
859-55 194 864-23 217 | 870-97 237 | 877-73 262 884-44 242 | 888-14 315 
859-56 195 | 864-25 219 870-98 287 878-74 262 | 884-45 276 | 888-15 315 
859-57 195 865-26 219 871-99 239 878-75 262 | 884-46 276 | 888-16 317 
859-58 195 | 865-27 219 871-1 239 878-76 262 884-47 276 888-17 316 
860-59 195 865-28 219 871- 2 229 878-77 262 | 884-48 278 888-19 321 
860-60 195 | 865-29 219 871- 3 229 878-78 260 | 884-49 278 | 889-20 321 
860-61 195 | 865-31 220 871- 4 229 878-79 260.) 884-50 280 | 889-21 321 
860-63 196 | 865-32 220) 871-5 240 ' 878-80 260°' 884-51 280 + 890-22 321 
POISONS 
896- 1 al 897- 6 5 898-12 34 898-15 34 898-18 84 | 899-22 itt 
897. 3 6 | 898-7 4] 898-13 34 | 898-16 34 | 898-19 34 | 899-24 37 
g97— 4 6 | 898-11 34 j 898-14 34 898-17 34 | 898-20 35 | 899-25 25 
897-5 6 
POSSESSORY WARRANT 
955-1 1 956-13 10 ; 957-30 21 { 959-43 35 959-55 ¥ 38 960-67 46 
955- 2 1 | 956-14 11 | 957-31 22 | 959-44 32 | 959-56 38 | 960-68 47 
955- 3 al 956-18 14 958-32 23 959-45 32 | 960-57 39 960-69 4T 
955- 4 5 956-19 14 958-34 25 | 959-46 33 960-58 39 960-70 38 
955- 5 6 | 957-20 15 958-35 26 959-47 83 | 960-59 39 960-71 ea 
955- 6 6 957-21 16 958-36 27 959-48 33 960-60 39 960-72 48 
955- 7 6 957-24 17 | 958-37 28 959-49 34 960-61 } 39 960-73 48 
956- 8 7 | 957-25 17 | 958-38 29 | 959-50 35 | 960-62 40 | 961-74 49 
956- 9 7 | 957-26 18,| 958-39 31 |. 959-51 36 | 960-63 41 961-75 3 
956-10 8 | 957-27 18 958-40 81 | 959-52 37 | 960-65 43 961-76 3 
956-11 8 957-28 19 958-41 31 | 959-53 88 | 960-66 45 961-77 3 
956-12 9 957-29 207% 959-42 34 959-54 33) J 
POST OFFICE 
& | 976-13 13 { 976-25 15 978-43 25 { 980-58 88 { 982-73 51 
ae 3 8 976-14 13 976-26 16 978-44 25 | 980-59 88 | 982-74 52 
975- 3 9 976-15 13 977-28 19 | 978-45 25 | 980-60 ; 39 | 982-75 63 
975- 4 -9 976-16 13 | 977-29 19 978-46 25 980-61 89 983-76 57 
975- 5 11 976-17 13 | 977-30 19 978-47 26 981-62 40 983-77 56 
975- 6 11 | 976-18 13} 977-31 21 | 978-48 26 | 981-63 41 983-78 57 
975- 7 11 | 976-19 13 977-32 21 | 978-49 26 981-67 48 983-80 57 
975- 8 11 | 976-20 13 | 977-34 21 | 978-50 26 982-68 49 | 983-82 55 
975-9 11} 976-21 13 977-37 23 | 979-54 28 | 982-69 49 984-87 60 
- 976-10 12 | 976-22 13 | 977-38 23 979-55 28 | 982-70 50 | 983-83 55 
976-11 12 | 976-23 18 977-39 24 | 979-56 36 | 982-71 50 | ° 983-79 57 


976-12 13 | 976-24 ; 13 | 978-42 25 | 980-57 88 | 982-72 bO | 984-88 60 


xlii CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


POST OFFICE—Continued © 


aa Oa eo Oa OC I OO SOC 
31 Cye 49C.J.| 31 Cyc 49 C.J.| 31 Cye 49 Can! 31 Cye 49 C.J.) 31 Cye 49 C.J.|_ 31 Cye 49 C.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note ~ Sec. 
984-89 60 | 992-55 ° 128 | 1001-31 178 | 1009-1 236 | 1015-76 Conspiracy | 1021-43 276 
984-90 62 | 992-56 128 | 1001-32 178 | 1009- 2 234 § 188 | 1021-44 276 
984-91 61 | 992-53 133 | 1001-33 178 | 1009- 3 290 | 1015-77 “* “| 4021-45 276 
984-92 61 | 992-59 133 | 1001-34 178 | 1009- 4 290 | 1015-80 “ | “ | 1021-46 276 
984-93 64 | 992-60 133 | 1002-35 Conspiracy | 1009-5 290 | 1015-81 * “| 1021-47 276 
984-94 64 | 993-62 113 §24| 1009-6 Bribery §8| 1015-82 ‘ — “ | 1021-48 276 
984-95 65 | 993-63 134 | 1002-88 179 | 1009-10 239 | 1015-83“ «| 4021-49 276 
984-96 64 | 993-64 134 | 1002-40 181 | 1009-12 289 | 1015-84 «| 1021-50 276 
984-97 65 | 993-65 136 | 1002-42 182 | 1009-13 2389 | 1015-85 1021-51 | 276 
985-98 66 | 993-67 139 | 1003-43 182 | 1010-15 284 | 1015-88 - 198 | 1021-52 276 
985-99 67 | 993-68 139 | 1003-44 186 | 1010-16 284 | 1015-89 198 | 1021-53 276 
985- 1 68 | 993-69 139 | 1003-45 185 | 1010-17 285 | 1016-90 198 | 1022-56 - 276 
985- 2 68 | 994-71 140 | 1003-46 185 | 1010-19 235 | 1016-91 196 | 1022-57 276 
985- 3 69 | 994-72 140 | 1003-47 187 | 1010-20 285 | 1016-92 196 | 1022-59 276 
985- 4 70 | 994-74 140 | 1004-48 193 | 1010-21 286 | 1016-93 197 | 1022-61 276 
985- 5 70 | 994-75 140 | 1004-49 188 | 1010-22 235 | 1016-94 197 | 1022-62 27 
985- 6 70) 994-77 136 | 1004-50 189 | 1010-23 286 | 1016-95 197 | 1022-65 276 
985- 7 70 | 994-78 136 | 1004-51 189 | 1010-24 236 | 1016-96 201 | 1023-66 276 
986-8 * 71 | 994-79 136 | 1004-52 195 | 1010-25 236 | 1016-97 200 | 1023-67 276 
986- 9 12 | 994-80 136 | 1004-53 195 | 1010-26 286 | 1016-99 199 | 1023-68 276 
986 10 72 | 995-81 136 | 1004-54 195 | 1010-27 2g6 | 1016-1 199 | 1023-69 oe 
986-12 74 | 995-92 136 | 1004-55 195 | 1010-28 996 | 1017- 2 199 peel ig 
986-13 74 | 995-83 136 | 1004-56 192 | 1010-31 272 | 1017- 3 202 ee ue pat 
986-14 77 | 995-84 136 | 1004-57 192 | 1011-32 272 | 1017- 4 gre asian 298 
986-16 80 | 995-85 136 | 1004-58 192 | 1011-33 273 | 1017-5 a so 593. 
986-17 80 | 995-87 142 | 1004-59 192 | 1011-35 273 | 1017- 6 woe | q0ok-7e 206, 968: S00 
987-18 $2] 995-88 142 | 1004-60 209 | 1011-36 273 | 1017- 7 Oe. Neer ee OTT 
987-19 82 | 996-89 142 | 1005-61 209 | 1011-37 272 | 1017-8 210 1024-79 206 
987-22 83 | 996-90 143 | 1005-62 211 | 1011-38 272 | 1017-10 270 | 1004-80 208 
987-23 4,5 | 996-91 143. | 1005-63 209 | 1011-39 274.) S00T-1t a0 | 1004-81 206 
988-24 93 | 997-92 143 | 1005-64 194 | 1011-40 275 ||, 1017-42 ary | 1024-82 206 
988-25 93 | 997-98 143 | 1005-67 215 | 1012-41 fio | ee $70 | 1024-83 208 
988-27 97 | 997-94 148 | 1005-68 215 | 1012-42 2 a7e1 A 570 | 1024-84 215 
988-28 98 | 997-95 148 | 1005-69 215 | 1012-43 215 ayia 249 | 1024-86 262 
989-29 98 | 997-96 453 | 1005-70 215 | 1012-44 275.| Tois-a7 249 | 1025-87 959 
989-30 98} 997-97 158 | 1005-71 215 | 1012-45 278 | 4919-18 947 | 1025-89 256 
- 989-31 $5 | 997-98 448 | 1005-72 215 | 1012-47 278 |.3019-19 241 | 1025-90 260 
989-32 85 | 997-99 151 | 1005-73 215 | 1013-49 278 | 4919-20 241 | 1025-91 271 
989-33 87 | 997-1 154 | 1006-74 220 | 1013-50 278 | 4919-01 244 | 1025-92 O71 
989-34 85 998- 2 154 | 1006-77 267 | 1013-51 278 1019-22 944 | 1025-93 206 
989-35 89 | 998-3 157 | 1006-78 267 | 1013-52 280 | 3019-03 248 | 1025-94 . 206 
990-36 89 | 998-4 157 | 1006-80 267 | 1013-53 280 | {019-24 952 | 1025-95 206 
990-37 90 | 998-6 157 | 1006-81 268 | 1013-55 280 | 1019-25 223 | 1025-96 265 
990-38 91 | 998-8 157 | 1007-82 268 | 1013-56 280 f 9 65 
1019-26 253 | 1026-97 2 
990-39 91} 998-9 158 | 1007-83 268 | 1013-57 281 | 1019-27 253 | 1026-98 271 
990-40 91 | 998-10 159 | 1007-84 269 | 1013-58 292 | 1020-30 253 | 1026-99 O71 
990-41 106 | 999-11 159 | 1007-85 268 | 1014-60 292 | 4090-21 253 | 1026- 1 Pyal 
990-42 106 | 999-13 160% | 1007-86 268 | 1014-61 292 | 4020-32 953 | 1026- 3 277 
990-43 106 | 999-14 16014 | 1007-87 224 | 1014-65 293 | 3920-33 989 | 1026-3 O77 
990-44 107 | 999-16 163 | 1007-88 224 | 1014-66 293 | 1020-34 . 288 | 1026- 4 277 
990-45 107 | 999-18 165 | 1007-89 224 | 1014-67 293 | 1020-35 288 | 1026- 5 ' QUT 
991-46 118 | 999-19 165 | 1008-90 227 | 1014-68 Larceny 1020-36 288 | 1026- 6 277 
991-49 121 | 999-20 165 | 1008-91 227 § 591 | 1020-37 288 | 1026- 8 277 
991-50 121 | 999-21 167 | 1008-92 221 | 1014-70 295 | 1620-38 Right of 1026- 9 277 
991-51 123 | 999-22 167 | 1008-93 221 | 1015-71 295 Privacy | 1027-10 207 
991-52 123 | 999-23 169 | 1008-96 235 | 1015-73 Conspiracy | 1020-39 ss 1027-11 207 
991-53 423 | 1000-24 169 | 1008-97 235 § 188 | 1020-40 276 | 1027-13 278 
991-54 125 | 1000-25 469 | 1009-98 233 | 1015-74“ “| 4020-41 276 | 1027-14 296 
1 1001-30 178 | 1009-99 233 | 1015-75 =“ «J 4020-42 276 
POWERS 

1038-1 1) 1043-45 13 ¢ 1053-82 29 1 1059-23 39 ( 1064-60 Wills 1073- 2 62 
1038- 2 1 | 1044-46 33-|\ 1053-83 29 | 1059-24 39 | 1064-61 48 | 1073-8 63 
1039- 3 2 | 1044-47 14 | 1054-84 21 | 1059-26 40 | 1064-62 28 | 1073- 4 , 64 
4039- 4 2 | 1044-48 14 | 1054-85 22 | 1060-28 40 | 1064-68 49 | 1073- 5 329 
1039- 7 8) 1048-51 14 | 1054-86 23 | 1060-29 40 | 1065-66 51 | 1074- 6 65 
3039- 8 3 | 1049-52 14 | 1054-87 99 | 1060-30 40 | 1066-67 40 | 1075-7 66 
1039-10 4 | 1049-53 14 | 1054-88 99 | 1060-31 40 | 1066-68 52 | 1076- 9 67 
4039-11 5 | 1049-56 14 | 1054-89 30 | 1060-32 40 | 1067-69 52 | 1076-10 67 
1039-12 5 | 1049-56 Ex. & Ad. 1054-90 30 | 1060-33 40 | 1067-70 62 { 1076-11 67 
4039-13 5 § 686 | 1054-92 31 | 1061-34 40 | 1067-72 53 | 1076-12 67 
1040-17 5 | 1049-57 Wills 1055-93 81 | 1061-35 41 | 1067-73 53 | 1076-13 68 
1040-18 5 | 1049-58 14 | 1055-94 31 | 1061-36 41 | 1068-74 64 | 1076-14 68. 
1040-19 4 | 1050-59 3 | 1055-95 1 31 | 1061-37 41 | 1068-75 54 | 1077-16 68 
1040-20 1) 1050-60 30 | 1055-96 81 | 1061-38 41 } 1068-77 / 55 | 1077-16 68. 
4040-24 6 | 1050-61 18 | 1055-97 81 | 1062-39 41 | 1069-78 B5 | 1077-17 €9 
1040-25 6 | 1050-62 48 | 1056-1 Wills 1062-40 41 | 1069-80 55 | 1077-18 78 
1041-26 7 | 1050-63 47 | 1056- 2 31 | 1062-41 Child 1069-82 5G | 1077-19 68: 
1041-27 7 | 1050-64 49 | 1056- 3 Banktcy. 11 C. J. p. 753. | 1070-83 56 | 1077-20 %8 
1041-28 7 | 1051-65 20 $197 | 1062-42 41 | 1070-84 56 | 1077-21 69 

1041-29 7 | 1051-86 20 | 1056- 4 32 | 1062-43 42, | 1070-85 56 | 1078-22 Trusts 
1041-30 8 | 1051-67, 20 | 1056- 5 32 | 1062-44 42 | 1070-86 59 | 1078-23 70: 
4042-31 8 | 1051-68 21 | 1056- 6 33 | 1062-45 42 | 1071-87 59 | 1079-24 70 
1042-32 8 | 1051-69 21 | 1056- 7 84 | 1062-46 42 | 1071-88 59 | 1079-25 70 
1042-33 8 | 1051-70 24 | 1057- 8 34 | 1063-47 43 | 1071-89 59 | 1079-27 al 
4042-34 8 | 1052-71 29 | 1057-9 34 | 1063-48 43 | 1071-90 59 | 1079-28 val 
1042-35 9 | 1052-72 29 | 1057-10 35 |. 1003-49 43 | 1071-91 57 | 1079-30 73: 
1042-36 9 | 1052-73 25 | 1057-11 35 | 1063-50 43 | 1072-92 B7 | 1079-31 13: 
4042-37 9 | 1052-74 25 | 1057-12 35 | 1063-51 Family 1072-93 62 | 1079-32 73 
1042-38 9 | 1052-75 25 | 1058-14 36 25 C. J. 667 | 1072-94 62 | 1080-33 74 
1042-39 10 | 1052-76 . 97 | 1058-15 86 | 1063-52 43 | 1072-95 64 | 1081-34 Ta: 
4042-40 11 | 1052-77 27 | 1058-16 86 | 1063-55 45 | 1072-96 115 | 1081-35 4 
1043-41 12 | 1053-78 27 | 1058-17 86 | 1063-56 45 | 1072-97 60 | 1031-36 5. 
1043-42 13 | 1053-79 26 | 1058-19 87 | 1063-57 46 | 1072-98 61 | 1081-37 5. 
1043-43 13 | 1053-80 26 | 1058-20 88 | 1064-58 46 | 1072-99 , 61 | 1081-38 Les 
4043-44 13 | 1053-81 29 | 1058-22 39 | 1064-59 46. | 1078-1 115 | 1081-39 16: 


Caan 
31 Cyc 49 C.J. 
Page Note Sec. 
1081-40 7 
1081-41 U7 
1082-42 77 
1082-44 79 
1082-45 79 
1083-46 79 
1083-47 79 
1083-48 34 
1084-49 80 
1084-50 80 
1084-51 80 
1084-52 80 
1084-53 80 
1084-56 128 
1085-58 81 
1085-59 85 
1085-60 85 
1085-61 81 
1085-62 82 
1085-63 83 
1086-64 84 
1086-65 85 
1086-66 85 
1086-67 85 
1087-68 86 
1087-69 86 
1087-70 88 
1088-71 88 
1088-72 88 
1088-73 87 
1088-74 87 
1088-75 87 
1088-79 89 
1089-80 89 
1089-82 89 
1089-83 Deeds § 280 
1090-84 ¢ 
1091-85 Wills 
1091-86 “s 
1091-87 Deeds § 280 
1091-88 89 
1091-90 Ex. & Ad. 
§ 595 
1091-91 oe 2 
1092-92 a 4 
1092-93 Wills 
1092-94 .s 
1092-95 Ex. & Ad. 
§ 595 
1093-96 $e ¥ 
1093-97 92 
1093-98 Wills 
1093- 1 90 
1094- 5 91 
1094- 6 91 
1094-7 91 
1094- 8 91 
1095-13 93 
1095-14 Trusts 
32 Cye 50 C.J. 
Page Note Sec. 
14-1 1 
14-5 2 
15- 7 2 
15- 9 466 
15-10 466 
16-11 466 
16-12 466 
16-13 466 
16-14 466 
16-15 466 
17-17 466 
17-18 467 
17-19 467 
18-20 467 
18-21 466 
18-22 467 
18-24 529 
18-25 529 
18-26 529 
18-27 529 
18-28 529 
19-29 529 
19-30 529 
19-33 529 
19-34 529 
19-36 529 
19-37 530 
20-38 530 
20-39 530 
20-40 530 
20-41 530 
20-42, 530 
20-43 3 
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4 
POWERS—Continued 
Ge ey (pos os (ee oo SS 
81 Cyc 49 ©.J.|" 31 Cye 49 C.J.| 31 Cye 49 C.J.|" 31 Cye 49 ca 31 Cyc 49 O.3. 
gerd wer | Weed he AE aie eee Ae ee CEM ETT OR ee Ve 
i x, , x. f 1133-97 130 | 1143-56 Ex. & Ad. 
1096-16 94 § 2831 § 666 | 1133-98 131 § 680 
1096-17 95 | 1108-75 “ «| 1116-39 Guard. & W. | 1133-99 131 | 1148-57 Ady. Poss. 
1096-18 95 | 1108-76 “ “ §§ 338-479 | 1134-1 Ex. & Ad. § 365 
1096-19 95 | 1108-77 “ “| 4116-41 Partn. § 314 §§ 641-720 | 1143-60 159 
1096-20 96 | 1108-78 ct “| 1116-42 Bx. & Ad. 1134- 2 “ «| 4143-61 159 
1097-21 96 | 1108-80 “ “ § 652 | 1134- $ “ — § 639 | 1143-62 157 
one ae en s ‘ 1116-43 “ Me 1134- 4 79 | 1143-63 160 
- 1109-8 1116-44 “ “ | 1134-5 Ex.& Ad. | 1144-65 146 
1097-25 97 | 1109-83 ss se 1116-45 Trusts § 650 | 1144-66 146 
1097-26 97 | 1109-84 a “a 1117-46 4 1134-6 * § 654 | 1144-67 147 
1097-27 98 *| 1109-85 a eT) Te Taa7 118 | 1135-7 “* §§ 683-686 | 1145-68 147 
1097-28 98 | 1109-86 “ | 1417-48 118 | 1135-8 «“« “| 1145-69 154 
1098-29 99 | 1109-87 “ ee “| 4417-50 113 | 1135-9 “« «| 4145-70 147 
tae = 1110-89 eggs 1117-61 7, 78 1185-10 132 | 1145-71 148 
3 ts ‘ ‘ 1-53 14 | 1136-11 133 | 1145-72 148 
eet bi 1110-91 «| 4118-54 118 | 1137-12 133 | 1145-73 148 
1095s Wills 1110-92 “ “ | 1118-55 Trusts 1137-13 133 | 1145-74 148 
1100-36“ ities: = t08 | dtio-e7 lis | ii3t-15 id | 1145-76 us 
“ = cx 4: 
ae 1110-95 103 | 1119-58 116 | 1137-16 134 | 1145-77 148 
1100-39 100 | 3110-97 04 | 1120-80 ie | ists i | 1146-19 1s 
Hovcr wills Be f ugO-88 104 | 1120-61 118 | 1137-19 133 | 1146-80 148 
4101-49 ‘Trusts 1110-99 104 | 1120-62 118 | 1138-20 133 | 1146-81 148 
i044 1110- 2 105 | 1120-63 118 | 1138-21 133 | 1146-82 148 
nas. 1111-8 105 | 1120-64 118 | 1138-22 133 | 1146-83 148 
110246 1ili- 4 Bx. & Ad. 1120-65 119 | 1138-23 135 | 1146-84 148 
102-47“ § 647 | 1120-66 119 | 1139-24 135 | 1146-85 136 
110948 1111-6 Ex. & Ad. 1121-67 119 | 1139-25 - 136 | 1147-86 136 
1102-49 105 | sit 7 ioe | asia 122 | 1140-28 133 | 1141-88 160 
1103-50 105 = A 
5 | 1111-9 106 | 1122-70 123 | 1140-29 139 | 1147-90 160 
a ae a ea de a ea 
4 105 - 1124-72 is et 
a 05 | 1112-12 106 | 1125-73 125 | 1140-32 140 | 1148-93 Ex. & Ad. 
1104-55 105 | 1112-13 106 | 1125-74 125 | 1140-33 140 § 651 
1105-56 405 | 1118-14 Ex. & Ad. 1126-75 125 | 1140-34 140 | 1148-94 150 
1105-57 105 § 651 | 1126-76 125 | 1141-35 140 | 1149-95 150 
1105-58 101 | 1113-15 29 | 1126-77 122 | 1141-36 140 | 1149-99 20 
1106-59 101 | 1113-16 Trusts 1126-79 123 | 1141-37 140 | 1150-1 149 
1106-60 301 | 1113-17 106 | 1127-80 123 | 1141-38 140 | 1150-3 Ex. & Ad. 
1106-61 401 | 1114-19 107 | 1127-81 123 | 1141-39 140 § 680 
1106-62 301 | 1114-21 108 | 1127-82 124 | 1141-40 142 | 1150- 4 “ «“ 
1106-63 401 | 1114-22 128 | 1127-83 424 | 1141-41 142 | 1150-5 Wills 
107-66 102 | tiie-24 09 | 1108.88 ios | 1idicas 143 | 115027 B3 
- 5 1128-85 123 
1107-66 103 | 1115-25 110 | 1128-86 123 | 1142-45 143 | 1150- 8 154 
Hot 63 12 | qieo ino | 1181-86 ior | 112-47 |) epee 
1107-69 102 | 1115-28 110 | 1131-90 126 | 1142-48 144 | 1150-10 151 
1107-70 - 102 | 1115-30 111 | 1132-91 128 | 1142-49 145 | 1150-11. 151 
1107-71 Ex. & ca Ba eae o 1132-92 129 yore 4A ated -r 
1133-93 129 = 
1108-72 “ 1115-33 111 | 1133-94 129 | 1142-52 133 | 1151-14 152 
we mee Bln 
12 | 1133-96 130 - 
1116-37 112 1143-55 133 | 1151-17 154 
PRINCIPAL AND SURETY 
be y Te dade Wea 7a oe ATCT Conan 
32 Cye 50 C.J.|" 32 Cye 50 C.J.|" 32 Cye 50 C.J.|. 32 Cye 50 C.J.| 32 Cye 50 C.J. 
Page Note Sec. |Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
20-44 4 | 25-86 11| 29-28 18 35-76 Bills&N.§| 38-10 38 
we cunt) Fe UR) BE Rl ent | BB 
ee: ee Be OB) eR Of Rl Og 
: 1 30-33 35- 
ee | Be OR] Bh B) Sat “e| 
21-50 “a 2 26-95 14] 30-37 20 Mortg. §564 | 38-17 38 
21-51 oD se 26-96 14} 30-38 20| 35-82 Bills&N.§]| 38-18 38 
21-52 “e O 26-97 15} 30-39 20 422| 38-19 38 
21-53 Bills &N.§§ | 26-98 15 | 30-40 20 | 35-83 “ “ 38-20 38 
Pepi? dian Veen ie | 3046 33 | 35-86 Bt | 3823 39 
~ e 1 1 0-4 23 | 35-86 - 
ECS totem se) He PNM) BH] RT MEE) Ee 
on ndemn, — 1-51 end. 
21-58 Bl mesiaay 10| 31-52 25 | 36-88 Mortg. § 789°} 39-27 111 
21-59 3 aeet=—8 10 | 32-53 24 Vend. & P. 39-29 11 
a fe oR) BBB] we ret) oe 
— 16 — end. & P. — 
22-63 8} 92718 11} 33-57 26 36-91 Mortg. §789 | 40-33 111 
22-64 eno 12 16 | 33-61 28 36-92 Partn. § 595 40-35 26 
22-65 1| 28-14 17)| 1138-62 29 | 937-93 Partn.§595 | 40-36 26 
22-68 1 | .ph28-15 i7| 33-63 29 37-96 35 | 40-37 26 
22-69 1} 298-16 17 | 33-64 29 | 37-97 35 | 40-39 112 
23-71 6} 28-18 Usury 33-65 29 | 37-98 35 | 40-40 112 
23-76 8] 28-19 “ 33-66 30 | 37-99 Husb. & W 40-41 Hyid. § 1643 
24-17 8| 28-20 “ 33-67 26 § 35914 40-42. 
24-80 9| 28-21 “ 33-68 80) es T= aL 36 | 41-43 « « 
24-81 9} 28-22 “ 34-69 0a ust=8 37 | 41-44 “« « 
24-83 11} 28-23 “ 34-72 32 | 37-4 37| 41-45 “ « 
24-84 11 | 29-25 18 | 34-73 33] 37-5 87 | 41-49 42 
Te ee ie: ee eee es ae 
9- 38 
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ee 1S oe ee la Gane Gee ES SS 
32 Cye 50 C.J.| 32 Cye 50 C.J.) 32 Cye 50 C.J.| 382 Cye 50C.J.| 32 Cye 50 on 32 Cye 50 C.J3. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
42-538 42 | 53-69 70 | 62-82 187 | 70-95 119 | 84 8 160 | 103-50 294 
49-54 42 53-70 113 62-84 95 | 70-96 254] 84-9 162 | 103-51 294 
42-55, 42 | 58-71 72 | 62-85 93 70-97 119 84-10 162 | 103-52 294 
42-56 42] 58-72 72 | 62-86 95 | 70-98 119 | 8411 160 | 104-53 294 
42-58 45 53-73 70 | 62-87 104 70-99 120 | 84-12 164 | 104-54 294 
49-59 45 | 53-74 13 62-89 97/1 7090 120] 85-13 164 | 104-55 294 
42-60 45 | 53-75 73 62-90 oT) Sie 25 | 85-14 164 | 104-56 295 
49-61 45 53-76 73 62-91 100] 71-3 120 85-15 164 | 104-57 295 
42-62 44]. 53-17 73 | ~ 62-92 101} 71-5 116 | 85-16 164 | 104-58 295 
43-63 44 54-79 65 63-93 100 71-7 121 85-17 153 | 104-59 295 
43-64 44 54-81 78 | 63-94 98 71- 8 121] 86-18 153 | 104-60 295 
43-67 46 | 54-82 78 | 63-95 98 | 71-10 131 | 86-21 153 | 104-61 295 
43-68 46 | 54-83 78 | 63-96 100 | 72-11 131 | 86-22 153 | 104-62 295 
43-69 106 | 54-84 79 63-97 98 | 72-12 131 | 86-23 153 | 104-68 295 
43-72, 47 54-85 80 63-98 97 72-13 131 86-24 153-| 104-64 295 
43-13 _4T | 54-86 79 | 63-99 98 | 72-14 131] 86-25 153 | 104-65 295. 
43-74 47 54-87 79 | ¢3-4 98 72-15 131 | 87-26 213 | 104-66 295 
43-75 47 54-89 80] 63.2 9g | 72-16 131] 87-27 213 | 105-67 295, 
43-76 107 | 55-90 80] 63-3 98 | 72-17 Tei ||) $37=98 213 | 105-68 295 
43-17 107 55-91 80 | 63-5 100 | 72-18 131] 87-29 213 | 105-69 295 
43-78 107 | 55-92 80 3- 6 100 | 73-19 131] 87-30 213 | 105-70 295 
43-79 48 | 55-93 80] 63-7 100 | 73-20 181) 37-38 213 | 105-71 295 
44-80 49 | 55-94 80 63- 8 400 | 73-21 132 | 88-32 314 | 105-72 295 
44-81 49 | 55-96 83 | 63-10 99 | 73-22 132 89-35 124] 105-73 297 
44-83 52,53 | 65-97 83] 63-47 99 | 74-23 132 | 89-36 124 | 106-74 298 
44-84 52,53 | 55-98 83 | 63-12 90 | 74-24 132 | 89-37 124 | 106-75 298 
44-85 74 55-99 83} 64-13 95 | 74-25 5 | 89-38 125+} 106-76 299 
44-90 52 | 55-2 80} 64-14 95 | 74-26 5 89-39 125 | 106-77 300 
44-91 52 55- 3 84 64-15 95 74-27 5 89-40 125 | 106-78 297 
44-92 52) 55-4 84] 64-16 95 | 74-28 Ins. §277| 89-41 320 | 106-79 300 
44-93 52 5B- 5 84 64-17 95 74-29 138 89-42 324 | 106-80 301 
45-94 52 | 56-6 84] 64-48 402 | 75-80 138 | 89-43 125 | 106-81 301 
45-95 52 | 56-7 84] 64 49 404 | 75-32 152 | 89-44 313 | 106-82 301 
45-96 52 56- 8 84 65-20 104 75-34 hr S187 90-46 823 106-83 326 
45-97 54 56- 9 84 65-21 104 75-85 146 90-47 823 | 107-84 826 
45-98 54] 56-10 84]  @2 99 104 | 76-39 Officers § 410 | 90-48 323 | 107-85 326 
45-99 B4.| 56-11 84 6528 404 | 76-41 139 | 90-49 323 | 107-86 326 
45-1 54 56-12 82 65-24 103 76-42 139 90-50 124 | 107-87 326 
45- 2 55 | 56-13 82] gn 95 i903 | 76-43 139 | 91-57 188 | 107-88 327 
45-3 55 | 57-14 82] gr 96 403 | 76-44 139 91-59 255 | 108-89 327 
45-4 55 | 57-15 82|  ¢p 97 403 | 76-45 139 | 91-60 255 | 108-90 327 
46- 6 55 | 57-16 81 65-28 103 77-46 Wie d8o 91-61 255 | 108-91 327 
A 7, 55 57-17 81 65-29 103 771-47 140 91-62 228 | 409-92 327 
47- 8 55 57-19 8 65-30 102 71-48 140 91-63 228 | 109-93 277 
47- 9 52 | 57-21 2 8} 6s 31 102 77-49 140 | 91-64 340 | 109-95 ~ 126 
47-10 56 58-26 31 6529 103 77-50 140 92-65 325 | 410-96 126 
AT-12 56 58-28 Sl | > ge-34 301 | 78-52 140 | 92-67 377 | 110-1 136 
47-13 561 58-30 Ps ee 101 | 78-83 140 | 93-69 374 | 110-2 126 
48-14 56 58-31 31 66_36 401 78-54 141 93-70 374 | 110-3 135 
48-15 57 58-32 31 66-37 105 78-55 141 97-97 378 | 110- 4 135 
48-16 57 | 58-33 He aa 405 | 78-58 274 | 97-98 378 | 111-7 136 
48-17 58 | 58-34 31 eto jor | 78-57 274 | 98-99 378 | 111-8 136 
48-18 58 58-35 31 edt 101 79-59 274 98- 1 378 | 111-10 124 
48-19 58 58-36 109 66-42 101 79-61 274 98- 2 - 878 | 114-11 134 
48-20 58 58-37 106 6643 105 79-62 274 99- 4 378 | 112-13 134 
48-21 58 | 58-38 106 80-63 274] 99-5 380 | 112-15 129 
48-92 58 | 58-39 106 | 67-44 858) 30-64 274 | 99-7 378 | 112-16 129 
48-23 58 | 58-40 406 | 67-46 358 | 30-65 274 | 99-8 378 | 449-47 136 
48-24 58 | 58-41 106 | 67-47 99] 81-66 274 | 99-9 378 | 112-20 134 
48-25 59 | 59-42 106 | 67-49 13 | 1-67 275 | 99-11 287 | 119-22 134 
48-26 59 | 59-43 106 | 67-51 Indemn.§16|  gj-¢g 275 | 100-12 288 | 443-93 3 
49-27 60 | 59-45 88 | 67-54 109 | gi-69 275 | 100-18 288 | 413-24 Officers § 401 
49-30 60} 59-46 89 | 87-56 75 | 81-70 275 | 101-14 288 | 443-95 aie ee 
49-32 62 59-47 108 | 67-57 47 82-74 143 | 101-16 288 | 113-96 “ 
49-33 62 | 59-49 90 | 67-58 75 | 82-75 143 | 101-17 287 | 443-97 we 
49-34 62 | 59-50 90 | 67-59 75 | 82-76 143 | 101-18 287 | 113-98 “a 
49-35 62) 59-51, 90 | 67-60 15 | 82-77 143 | 101-19 287 | 443-99 cc Mee 
49-36 63 | 59-52 90 | 68-63 76 | 82-78 143 | 101-20 287 | 113-30 994 
50-37 62] 59-53 90 68-64 76 | g9-79 143 | 101-21 287 | 113-31 a at 

. 50-38 62 | 59-54 90 | 68-65 Tt 82 =80 143 | 102-23 289 | 443-39 429 
50-39 64 60-56 90 | 68-66 0 CPS3T 143 | 102-24 289 | 443-33 136 
50-40 60 | 60-57 90 | 68-67 77 | 32-82 153 | 102-25 289 | 414-85 Bldg. & 
51-42 50 | 60-58 90 | 68-68 76 | 2-83 167 | 102-26 289 Constr. C 
51-43 50 | 60-59 90 | 68-69 76 | 82-84 167 | 102-27 289 § 195 
51-44 50 | 60-60 90 | 68-70 76 | 82-85 167 | 102-28 289 | 4414-36 
51-45 50 | 60-61 90} 68-71 76 82-86 154 | 102-29 289 | 444-37 « “ 
51-46 51 | 60-62 90 | 68-73 Yell easy 154 | 102-80 289 | 444-38 « “ 
51-47 66} 60-63 90 | 69-74 87 82-88 156 | 102-81 289 | 114-39 « * 
51-48 40] 60-64 90 | 69-75 87 | 82-89 156 | 102-32 989 | 444-40 « “ 
51-49 Bonds § 21 60-65 90 | 69877 87 | 83-90 : 156 | 102-33 289 | q441 “ 
51-50 40 60-66 90 | 69-78 87 83-91 154 | 102-34 289 | 114-42 Bonds § 133 
51-51 “8 60-67 90 69-80 116 83-92 156 | 102-35 289 | 444-4 OG 
51-53 7} 61-68 90 | 69-81 116 | 83-93 158 | 102-36 289 | 144-44 st vacingd 
52-55 68 | 61-69 Fid. Ins. § 15 69-82 116 83-94 156 | 102-37 290 | 114-45 130 
52-56 68 61-70 90 69-83 116 83-95 156 | 102-38 290 | 114-47 855 
52-57 68 | 61-71. 90] 69-84 116 | 83-96 154 | 102-89 290 | 114-49 273 
52-58 Escrows§29| 61-72 90 | 69-85 116 | 83-97 154 | 102-40 290 | 115-50 273 
52-59 “ $45 | 61-73 Fid. Ins. §15 | 69-86 116} 83-98 155 | 102-41 290 | 115-51 273 
52-60 Seta 61-74 Bills&N.§| 69-87 117 | 83-99 155 | 103-42 290 | 116-57 188 
52-61 Cane 1051 | 69-88 117" ee Soe 155 | 103-43 290 | 116-58 146 
52-62 61-75 91] 70-90 11g | 84 2 155 | 103-44 291 | 116-59 146 
52-64 70 | 61-76 91] 70-91 118 84- 3 155 | 103-45 291 | 116-60 127 
52-65 10 61-77 91 | 70-92 118 | 84-4 161 | 103-46 291 | 116-61 Bills &N. § 
52-66 70 | 61-78 91} 70-93 118 | 84-5 161 | 103-47 293 116 
52-67 71 | 61-79 92} 70-94 118 | 84 6 160 | 103-48 287 | 117-62 127 


52-68 al 61-80 92 84- 7 160 | 108-49 294 | 117-65 322 


ot I oO OF tT OFC ——— 
32 Cye 50 C.J.) 32 Cye 50 C.J.| 32 Cye 50 C.J.|" 32 Cye 50 CJ. 
Page Note Sec. |Page Note Sec. |Page Note Sec. ce Note Sec. 
117-66 316 128-95 345 135-10 355 |, 144-30 366, 367 
117-67 316 128-96 845 135-14 356 144-31 366, 367 
118-68 146 129-97 345 185-15 336 144-32 367 
118-70 146 129-98 345 185-16 836 144-33 867 
118-73 Bldg. 129-99 346 | 136-17 336 144-34 366 
Constr. C. 129- 1 346 136-18 336 144-35 367 
§ 195 129- 3 346 136-19 336 144-36 366, 367 
118-75 27 29- 5 346 136-20 336 144-37 364 
118-76 146 | 129-8 346 | 136-21 Ex. & Ad, § 144-38 366 
118-77 146 129- 9 344 2589 144-39 366 
119-79 185 129-10 346 136-22 SOM 144-40 364 * 
119-85 147 129-12 346 1386-23 336 144-41 366 
119-86 147 129-13 350 137-24 336 144-42 366 
119-87 147 129-14 346 138725 336 144-43 366 
119-88 147 | 129-15 346 | 1387-26 336 | 145-44 App & E. 
119-90 147 129-16 346 187-27 336 § 3220 
119-91 147 | 129-17 351 | 187-28 336 | 145-45 ¢ bs 
120-92 147 | 129-18 346 | 187-29 836 | 145-46 a al 
120-93 147 129-19 353 137-81 336 145-47 s 
120-94 147 129-20 346 137-32 Evid., § 483 145-48 368 
120-95 147 | 129-21 346 | 187-33 ES cs 145-49 App. & E. 
120-96 148 | 130-22 346 137-34 EHvid. § 483 § 3220 
120-97 148 | 130-23 346 | 137-35 me ve 145-50 es “ 
120-98 148 130-24 346 137-36 *s es 145-51 370 
120-99 148 130-25 346 | 137-37 me ch 145-52 370 
120- 1 148 130-26 346 138-38 ee ft 145-53 370 
120- 2 148 | 130-27 346 138-41 356 | 145-54 370 
120- 5 149 | 130-28 353 | 138-43 356 | 146-55 Lim. of Act. 
121- 6 149 130-29 351 138-44 356 § 22 
121- 7 149 | 130-30 349 | 188-46 Guard. & W. | 146-56 372 
121- 8 149 130-381 347 543 146-57 372 
121- 9 128 130-33 347 188-48 358 146-58 372 
121-12 393 | 180-34 350 | 138-49 353 | 146-59 372 
121-13 128 130-35 347 138-50 361 146-60 372 
121-14 146 130-37 347 188-51 361 146-61 372 
121-16 128 130-88 350 138-52 361 146-62 372 
122-17 173 130-39 349 | 138-53 361 | 146-63 372 
122-20 147 130-40 349 | 138-54 361 | 146-66 871 
122-21 148 | 130-41 349 | 138-55 357 | 146-67 371 
122-22 323 |- 130-42 349 | 139-62 358 | 146-68 371 
122-25 323 131-43 349 139-63 358 146-69 371 
122-26 324 | 181-44 349 | 139-64 358 | 146-70 371 
122-27 324 | 131-46 349 | 139-65 358 | 146-71 871 
123-28 324 | 131-47 349 | 139-66 358 | 146-72 371 
123-29 339 | 131-48 347 | 139-68 re 147-73 371 
123-30 337 131-49 347 139-69 3 147-74 371 
123-31 337 | 131-50 347 | 139-70 358 | 147-75 371 
123-32 337 | 131-51 347 | 139-71 360 | 147-76 371 
123-83 337 131-52 347 140-72 360 147-17 371 
123-34 341 131-53 350 140-73 360 147-73 370 
123-35 341 131-54 350 140--74 360 147-79 371 
123-36 341 131-55 350 140-75 360 147-80 370 
124-44 Bills & N. §§ | 131-56 350 | 140-76 360 | 147-81 370 
1081-1105 | 131-57 350 | 140-77 360 | 147-82 370 
124-45 ‘‘ 131-58 350 | 140-78 360 | 147-83 370 
124-46 ‘* of 181-59 350 | 140-80 361 | 147-84 370 
12447 * sf 131-62 351 | 140-81 361 | 147-85 370 
124-49 341 |. 131-63 351 140-83 862 | 147-86 370 
124-50 341 | 131-64 353 | 140-84 362 | 148-87 372 
125-51 341 | 132-66 349 | 140-86 362 | 148-88 372 
125-52 342 | 132-67 348 | 140-87 362 | 148-89 372 
125-56 342 | 182-68 348 | 141-88 362 | 148-90 370 
126-57 342 | 132-69 348 | 141-89 362 | 148-91 370 
126-58 342 | 132-70 348 | 141-90 362 | 148-92 370 
126-60 342 | 182-71 353 | 141-91 862 | 148-93 370 
126-61 842 | 132-72 346 } 141-92 362 | 148-94 372 
126-62 342 | 1382-73 852 | 141-93 362 | 148-95 370 
127-63 342 | 132-74 352 | 141-94 862 | 148-96 372 
127-64 342 | 1382-75 352 | 141-95 862 | 148-97 371 
127-65 342 | 132-76 352 141~96 862 | 148-98 370 
127-66 344 |. 132-77 352 | 141-97 362 | 148-99 370 
127-67 344.|. 132-78 352 | 141-98 362 148- 1 370 
127-68 344 | 1382-79 352 | 141-99 362 | 148-2 370 
127-69 844 | 132-80 852 | 141-2 362 | 148-3 370 
127-70 824 | 132-81 354 | 141-3 362 148- 4 370 
127-71 324 | 182-82 354 | 141-4 362 | 148-5 373 
127-72 345 133-83 854 | 142-6 362 | 149-6 373 
127-73 845 | 183-85 354 | 142-7 862 | 149-7 373 
127-74 345 | 133-86 354 | 142-8 862 149- 8 373 
127-75 345 | 183-87 354 | 142-9 362} 149-9 373 
127-76 345 133-89 354 | 142-10 362 | 149-10 878 
127-77 345 | 1384-90 354 | 142-11 862 | 149-11 373 
128-78 345 134-92 854 | 142-12 363 149-12 373 
128-79 345 134-93 354 | 142-13 363 149-13 373 
128-80 345 |. 134-94 354 | 142-14 364 149-16 328 
128-81 845 | 184-95 354 | 142-15 364 149-19 829 
128-83 345 |. 134-96 354 | 148-17 364 149-20 330 
128-84 345 | 134-97 354 | 148-18 364 149-21 328 
128-85 845 | 134-98 856 | 143-20 365 | 149-22 821 
128-86 345 | 184-1 Evid. § 1380 | 143-21 365 149-23 348 
128-87 345 | 134-2 5S ny 143-22 865°] 150-44 329 
128-88 345 134- 3 ss Bs 143-23 365 | 150-47 Usury 
128-89 345 | 184- 4 853 | 143-24 365 150-48 He 
128-91 345 | 185- 6 855 | 143-25 364 | 150-49 ss 
128-92 345 135- 7 855 | 1438-26 366 150-50 ss 
128-93 345 | 135-8 355 143-27 366 150-51 oH 
128-94 345 | 135-9 355 | 144-28 367 | 150-52 oe 
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32 Cye 
Page Note 
151-53 
151-54 
151-55 
151-56 
151-57 
151-58 
151-60 
151-61 
151-62 
152-65 
152-66 
152-67 
152-68 
152-69 
152-70 
152-71 
152-72 
153-74 
153-75 
153-76 
153-79 
153-80 
153-81 


50 C.J.| 32 Cye 
Sec. | Page Note 
Usury 161- 5 
os 161- 6 
s 162-7 
s¢ 162- 8 
ae 162- 9 
ee 162-10 
ae 162-11 
sd 162-12 
150 |] 162-13 
150 | 162-15 
15 | 163-16 
150 | 163-17 
150 | 163-18 
150 | 1638-19 
150 | 163-20 
£0 | 163-21 
150 | 1638-22 
190 | 163-23 
188 | 163-24 
188 | 163-25 
307 | 164-26 
307 | 164-27 
307 | 164-28 
307 | 164-29 
307 | 164-30 
307 | 164-31 
307 | 164-32 
307 | 164-33 
307 |- 164-84 
807 | 164-35 
307 | 164-87 
307 | 164-38 
307 | 164-39 
307 | 165-40 
308 | 165-41 
308 | 165-42 
302 | 165-43 
302 165-44 
302 | 165-45 
302 } 165-46 
393 165-47 
393 ) 166-49 
302 | 166-50 
302 | 166-52 
302 | 166-53 
302 | 166-54 
302 | 166-55 
303 | 166-56 
303 } 166-57 
303 166-58 
309 166-59 
305 166-61 
305 166-62 
305 | 166-63 
3802 | 167-64 
30% | 167-65 
303 167-66 
303 167-67 
306 | 167-68 
306 | 167-69 
306 167-70 
306 | 167-71 
306 167-73 
320 168-74 
310 | 168-75 
310 ; 168-76 
310 | 168-77 
810 | 168-78 
310 | 168-79 
310 168-80 
310 |; 168-81 
310 | 168-82 
310 | 168-83 
189 168-84 
189 169-85 
189 169-86 
191 169-87 
267 | 169-88 
267 | 169-89 
202 | 169-90 
191 169-91 
191 169-92 
191 | 169-93 
249 169-94 
250 | 169-95 
250 | 169-96 
854 169-97 
354 170-98 
191 | 170-99 
191 |} 170-1 
191 | 170- 2 
191 170- 3 
202 170- 4 
249 170- 5 
191 | 170-6 
191 170- 7 
192 | 170-8 


xlv 


per 
50 C.J. 


Sec. 
192 
192 
202 
215 
250 
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pS Rt 2 eae eB ae A A , : 
a2 oye 60 C.3\|" 32 Cye 50 O.3.| 32 Cye HOI| BR cye ‘BON | Boye Boor |s26yo” ‘Boom 
fo nore. ees eS oe ote ss Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
170-9 176 | 182-11 204 | 196-10 224 | 209-15 246 | 221-15 264 | 230-19 339 
azo-10 169 | 182-12 204 | 196-11 224 | 210-16 246 | 221-17 260 | 230-21 Lim. of Act. 
Mot 169 | 182-13 204 | 196-12 218 | 210-17 231 | 221-18 260 § 606 
170-14 77 | 182415 oo | 196-14 edhe ey ort 231 | 221-19 260 | 230-22 328 
iis isi | 182-16 904 | 190-15 218 | 210-20 gat | 221-21 260 | 280-28 332 
i : 21 - . 332 
111-16 Mig | 183-17 204 | 196-16 228 | 210-24 231 | 221-22 260 | 231-26 333 
171-18 177 | 183-19 206 | 197-18 Sete Sam tr 260 | 231-27 333 
171-19 181 | 183-20 205 | 197-19 ee | pie 231 | 221-24 259 | 231-28 333 
171-20 Payment 183-21 205 | 193-20 228 | 211-25 231 | 201-96 oer .| 82-30 os 
* §104 | 183-22 205 | 198-21 221-26 255 | 232-30 334 
171-21 177 | 183-23 205 | 198-22 330 | ouaet Bey be pone ol eet ee 
171-22 179 | 183-24 205 | 198-23 add eee , 232 | 222-28 261 | 232-32 334 
171-23 178 | 184-25 205 | 198-24 537 | 211.09 et ieee eos Bel 7 
Be neon lee 205 | 198-24 237 | 211-29 233 | 222-30 261 | 232-34 334 
172-2 177 | 184-27 205 | 198-26 nh areas al ay 262 | 232-86 334 
179-25 77 | 184-27 205 | 198-26 237 | 211-81 233 | 222-32 262 | 232-36 334 
112-26 10 | ee 28 205 | 198-27 238 | 211-32 233 | 292-33 262 | 232-37 334 
172-21 180 | 184-29 205 | 198-28 238 | 211-33 233 | 222-34 263 | 232-38 334 
172-28 Paden 205 | 198-29 238 | 212-34 231 | 222-35 * 263 | 232-40, 333 
172-30 is4 | 184-32 154 | 199-32 6 | 2186 hee oS | eet ro 
173-31 184 | 184-38 163 | 199-33 Be | aiesy von Pere ap dl 263 | 233-2 391 
173-32 ig | 184-34 154 | 199-34 eg RM IL Thee 263 | 233-8 Bldg. & 
ee i ee ie, ee i ee es ee ar 
19 
173-34 wx, | 180-38 163 | 190-36 235 | 212-40 315 | 224-41 363 | 934 ce Sa 
173-36 Tend 185-40 309 3 222 | 212-41 315 | 224-42 263 | 233-5 “ “ 
170-36 Tender | 185-40 209 | 199-38 222 | 212-49 234 | 924-43 263 | 233-6 * “ 
173-31 goa | 185-41 209 | 199-39 222 | 213-43 mie | 224-44 2°3 | 233-7 * gg 
as 20a | 185-43 cna Gere al ty 223 | 213-44 Officers 224-46 Banks& B. | 234-8 88 
174-42 304 | 185-44 208 | 199-42 939 voles oie eral gest 88 
174-43 304 | 185-45 208 | 201-4 ia Nich ae Sa es Cn Besa 376 
174-44 273 | 186-46 208 | 20148 rig Wa mre ee A fee 265 | 234-11 "| 878 
114-44 218 ace 308 | 201-45 240 | 21348 «| 395-49 265 | 234-13 376 
174-46 273 | 186-48 208 | 201-47 ie May; ae “| } 225-50 265 | 234-14 379 
174-47 273 | 186-49 215 | 201. en ey 226-01 265 | 235-15 379 
175-48 273 | 186-50 bis | 20149 340 | aueee ooh eee po By a 379 
175-49 273 | 186-51 215 | 201-50 ys 855 | 225-53 265 | 235-17 379 
175-50 273 | 187-52 215 | 201-52 bal | oie 358 | 295-85 gee | gee ae ag 
See OS ee eee ee ee ee 
115-53 273 | 181-55 215 | 202-85 242 | 214-57 256 | 225-58 265 | 236-22 a9 
176-4 Tg ag 202-58 245 | 214-58 256 | 225-59 265 | 236-23 379 
175-56 273 Constr. C 202-58 a5 | i580 350 | 228-61 oe | eae <a 
% rm OF) in 3 5 i 
He Dok eee aaa eles Cees a5 | Bin 26 a0 
176-59 276 | 188-59 =“ «| 209-61 bas | 215-63 a hie oa i ae of 376 
176-60 277 | 188-60 “ “« | 202-62 245 | 215-64 se | se68 ogee ae S88 
176-61 277 een 5 “| 202-63 245 | 215-65 356 236-86 268 ee 385 
i se “ - 
116-63 Be aes, fy ea | Beers 90 | 215-67 256 | 296-68 aga | 237-38 380 
\E/ “6 “6 one i rs 
Posen |e! S| Be CBE ee eee ee 
onstr. ©. 189-66“ “ ; 4 386 
Constr Gp] 18 203-68 229 | 215-70 258 | 226-72 311 | 237-36 386 
oy aa ee a 208 229 | 215-71 258 | 296-73 311 | 237-37 386 
Constr. C "$197 aLT ba | 216-73 Pee ae a | Gye oe 
sige | wgess tt | men 246 | 210-1 er | Bets eee = 
Dy se «6 “ 46 385 
Tee | tsa | Ota tg 246 | 216-16 251 | 227-77 sig | 237-41 885 
177-70 “* soso: fe “| 204-75 246 | 216-77 259 | 257- Z 387 
pal “ a“ 189- se “ é 227-79 316 237-43 385 
Pere hes ot tae | gaging ody Pee eee 246 | 216-78 259 | 227-80 316 | 238-44 387 _ 
17-14 197 | 190-74 Landl. &'T. | 204-79 a16 | 217-80 $60 |) aevcen oe hears Bed 
78-7 197 $1103 | 204-80 224 | 217-81 959 | 297 
178-76 a “ = 227-83 316 238-47 390 
178-77 A ee eee ail): Peeves po Mea 259 | 227-84 316 | 238-48 390 
178-78 200 | 190-78 *% «| 995-83 m3 as 259 | 227-85 316 | 238-49 390 
178-79 200 | 190-80 166 | 205-84 ae as 259 | 227-86 316 | 238-50 390 
179-80 197 | 190-81 166 | 205-85 oobi ay Wseeaee 269 | 997-87 316 | 238-51 433 
179-81 - 197 | 190-82 165 | 205-86 el) aces 266 | 227-88 818 | 239-52 433 
179-82 198 | 190-83 166 | 206-88 rg geri ieee a hd et 433 
179-83 201 | 190-84 Reel nee Bide elo We oie 266 | 228-90 317 | 289-54 420 
a eB ae ee ee ee 
119-88 93 | 191-87 66 | zocor PSR | Beas 353 | 298-96 338 | 230-88 43 
0-8 214 | 191-88 5 Qc ¢ B : ae 2 
eo BGS” BBE Re Be ele 
- 198 | 191-90 i z 2 
180-92 198 | 191-91 hie | Sees Saat erase 259 | 298-99 283 | 239-61 423 
180-93 212 | 194-92 220 | 207-97 ae |! eeacee 259 | 229-2 312 | 240-62 423 
180-94 zi2 | 194-93 220 | 207-98 233 | 218-99 aS ae gemei  y e ci 
181-95 207 | 194-94 220 | 207-1 rid nai 259 | 229- 4 338 | 240-64 421 
181-96 212 | 194-95 216 | 207-2 Bin |i erga 259 | 220- 6 338 | 240-65 421 
181-97 212 | 194-96 320 | 207-3 ban licens 259 | 229- 6 335 | 240-66 421 
Load pe nares Bey |: Bre 8 233 | 218-8 259 | 229-7 338 | 240-67 424 
181-99 212 | 194-98 216 | 908-5 233, 356 | 319. 6 ae aes bees | gees 424 
181- 1 212 | 195-99 227 | 908-6 Gy ae 259 | 229-10 338 | 241-69 425 
181- 2 212 | 195-1 315 | 209-7 rae aes 259 | 229-11 339 | 241-70 425 
ie Sei oa B15 | 209-7 219-7 259 | 229-12 339 | 241-71 425 
181- 4 201 | 195-8 251 | 909- 9 Pree oles 259 | 229-13 338 | 241-72 425 
ore eae ae 1 | 200-9 244 | 220-9 263 | 229-14 338 | 241-73 425 
182- 6 197 | 195-6 226 | 209-11 oat | Sa0-Ut aoe igeaae ede eae 425 
182- 7 197 | 195-6 996 | 209-12 oe \ Soni 264 | 230-16 Lim. of Act. | 241-75 425 
182-8 197 | 195-7 Mortg. $953 | 909-13 a § 649 | 241-76 425 
0 246 | 220-18 264) 220-17 *  §308| 241-77 495 


182- 9 212 | 196-9 224 | 209-14 246 | 220-14 264 | 230-18 839 ! 241-78 4% 


32 Cye 50 C.J. 
Page Note Sec. 
241-79 425 
241-80 425 
242-81 425 
242-82 429 
242-84 429 
242-85 429 
242-86 426 
242-87 426 
242-88 426 
242-89 426 
242-90 427 
242-91 427 
243-92 428 
243-93 428 
243-94 428 
243-95 427 
243-96 429 
243-97 429 
243-98 429 
243-99 429 
244-1 Assignts. 
§ 149 
244- 2 429 
244- 3 431 
244-5 429 
244- 6 432 
244-7 432 
244- 8 394 
244-9 394 
244-10 394 
244-11 894 
245-12 394 
245-13 394 
245-14 394 
245-15 394 
245-16 394 
245-17 395 
246-18 395 
246-19 395 
246-20 395 
246-21 395 
246-22 395 
246-28 395 
246-24 395 
246-25 395 
246-26 395 
246-27 395 
247-28 397 
247-29 397 
247-30 397 
247-31 397 
247-32 397 
247-33 397 
248-34 397 
248-35 397 
248-36 397 
248-37 897 
248-38 397 
248-39 397 
248-40 396 
249-41 396 
249-42 396 
250-43 396 
250-44 396 
250-46 396 
250-47 399 
250-50 - 399 
250-51 399 
250-52 399 
250-53 399 
250-54 399 
251-55 399 
251-56 399 
251-57 400 
251-58 400 
251-59 401 
251-60 401 
251-61 401 
315- 1 1 
315- 2 B 
315- 3 1 
316- 4 4 
316- 5 4 
316- 6 rt 
316- 7 4 
316- 8 5 
316- 9 6 
316-10 7 
316-11 q 
317-12 qT 
317-13 « 
817 -14 uf 
317-15 q 
317-16 q 
317-17 q 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
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{|_—— ———_ ae oO OF IO 
32 Cye 50 C.J. 32 Cyc 50C.J.| 32 Cye 50C.J.| 32 Cyc 

Page Note Sec. | Page Note Sec. |Page Note Sec. 'Page Note 
251-62 . 401 | 262-44 * 438 | 273-89 458 | 287-80 
251-63 402 | 262-45 434 | 273-40 459 | 288-81 
252-64 463 | 262-46 434 | 273-41 459 | 288-82 
252-65 463 | 262-47 484 | 274-42 459 | 288-33 
252-66 402 | 263-48 484 | 274-43 460 | 288-84 
252-67 402 | 263-49 435 | 275-44 460 | 289-35 
252-68 402 | 263-50 485 | 275-45 460 | 289-36 
252-69 402 | 263-51 435 | 275-46 460 | 289-37 
252-71 468 | 263-52 435 | 275-47 460 | 289-38 
252-72 463 | 263-55 486 | 275-48 460 | 289-39 
252-73 463 | 264-56 436 | 275-49 460 | 289-40 
253-74 463 | 264-57 436 | 275-50 460 | 289-41 
253-75 403 | 264-58 487 | 275-51 461 | 289-42 
253-76 403 | 265-61 Lim. of Act. | 276-52 461 | 290-43 
254-77 403 §226 | 276-53 461 | 290-44 
254-78 403 | 265-62 447 | 276-55 478 | 290-45 
254-79 403 | 265-64 447 | 276-56 478 | 290-46 
254-80 403 | 265-65 447 | 276-58 489 | 290-47 » 
254-81 403 | 265-66 447 | 277-60 479 | 290-48 
254-82 404 | 265-67 447 | 278-65 531 | 290-49 
254-83 404 | 266-69 448 | 278-66 533 | 290-50 
254-84 404 | 266-70 448 | 278-67 480 | 290-51 
254-85 405 | 266-71 448 | 278-68 480 | 290-52 
255-86 Indemn. §58 | 266-73 448 | 278-69 Banktcy. 290-58 
255-87 405 | 266-74 448 476 | 291-54 
255-88 405 | 266-76 449 | 278-71 Ex. & Ad. 291-55 
255-89 405 | 266-77 449 § 892 | 291-56 
255-90 406 | 266-78 449 | 279-72 481 | 291-57 
255-91 406 | 266-79 449 | 279-78 481 | 291-58 
255-92 Indemn. § 39 | 267-80 449 | 279-75 491 | 291-59 
255-93 407 | 267-82 440 | 279-76 491 | 291-61 
256-94 407 | 267-83 440 | 279-77 492 | 291-62 
256-96 408 | 267-84 440 | 280-78 492 | 291-68 
256-97 408 | 267-85 441 | 280-79 492 | 292-64 
256-98 409 | 267-86 442 | 280-80 493 | 292-65 
257-99 409 | 267-87 442) 280-81 493 | 292-66 
257-1 409 | 268-88 443 | 280-82 493 | 292-67 
257- 2 409 | 268-89 443 | 280-83 493 | 292-68 
257- 3 409 | 268-91 443 | 280-84 493 | 292-69 
257- 4 410 | 268-92 Usury 280-86 494 | 292-70 
257- 5 410 | 269-93 Usury 281-87 494 | 292-71 
257- 6 411 | 269-94 444 | 281-88 495 | 293-72 
258- 7 411 | 269-95 444 | 281-89 495 | 9293-73 
258- 8 411 | 269-96 444 | 282-90 495 | 993-74 
258- 9 409 | 269-97 531 | 282-91 495 | 993-75 
258-10 409 | 269-98 444 | 282-92 495 | 993-76 
258-11 409 | 269-99 451 | 228-93 496 | 993-77 
258-12 411 269- 1 451 228-94 496 293-78 
259-13 412 | 270-2 451 | 283-96 497 | 593-79 
259-14 412 | 270-3 452 | 283-97 489 | 594 89 
259-15 412 | 270-4 452 | 283-98 497 | 994-91 
259-16 412 | 270-5 452 | 283-99 497 | 994 99 
259-17 412 | 270-6 453 | 283-1 490 | 99493 
259-18 412 | 270-7 452 | 283- 2 483 | 504-84 
259-19 412 | 270-8 451 | 284-3 483 | S04 95 
259-20 413 | 270-9 451 | 284 4 483 | Soa e¢ 
259-21 413 | 270-10 451 | 284-7 484 | oo 97 
259-22 413 | 270-11 446 | 284-8 484 | oor es 
259-23 413 | 271-12 446 | 284-9 484 | soe 89 
259-25 413 | 271-13 446 | 284-10 eal: 
260-26 414 | 271-14 446 | 284-11 ABE Re on 
260-27 414 | 271-16 446 | 284-12 A868 | ee 
260-28 414 | 271-17 446 | 285-18 486 9 4 
260-29 414 | 271-20 435 | 285-15 487 | 295-94 
260-30 415 | 272-21 435 | 286-16 487 | 296-95 
260-31 415 | 272-22 435 | 285-17 487 | 296-96 
260-32 415 | 272-24 456 | 285-18 488 | 296-97 

| 260-33 416 | 272-27 457 | 285-19 48g | 296-98 
260-34 416 | 272-28 457 | 285-20 488 | 296-99 
261-35 416 | 272-30 457 | 285-21 487 | 296- 2 
261-36 416 | 273-31 458 | 286-22 48g | 296- 3 
261-87 438 | 273-32 458 | 286-23 48g | 297-4 
261-38 438 | 273-33 458 | 286-24 4g9 | 297-5 
261-39 438 | 273-34 458 | 286-25 489 | 297-6 
261-40 438 | 273-35 458 | 286-26 4s9 | 297-7 
261-41 438 | 273-36 458 | 287-27 489 | 297-8 
262-42 438 | 273-37 458 | 287-28 439 | 297-9 
262-43 438 | 273-38 458 | 287-29 490 ) 297-10 

PRISONS ‘ 

317-19 8) 319-38 14) 321-56 21) 323-74 
817-20 8 | 319-39 14 | 321-58 22.) 323-75 
317-21 9 | 319-40 15 | 321-59 22| 323-76 
317-22 9 | 319-41 15 | 321-60 22.| 323-77 
317-23 9 | 319-42 16 | 321-61 23 | 323-78 
318-24 9 | 319-43 17 | 321-62 23.) 323-79 
318-25 10 | 319-44 16 | 321-63 23 | 323-80 
818-26 10 | 320-45 16 | 322-64 96 | 323-81 
318-27 10 | 320-46 17 | 322-65 96 | 323-82 
818-28 10 | 320-47 18 | 322-66 96 | 323-83 
318-31 12 | 820-48 20 | 322-67 23 | 323-84 
818-32 12 | 320-49 20 | 322-68 23 | 324-85 
318-33 12} 320-50 20 | 323-69 23| 324-86 
319-34 12 | 320-52 21 | 323-70 23 | 324-87 
319-35 12 | 320-53 Pa \, Beeheal 23. | 324-88 
319-36 13 | 320-54 21 | 323-72 23} 324-89 
319-37 14 | 321-55 21 | 323-738 24 | 324-90 


xl vii 


50 C.J.| 32 Cyc 50 C.J. 
Sec. |Page Note Sec. 
490 | 298-11 515 
490 | 298-12 515 
490 | 298-13 515 
501 | 298-14 515 
500 | 298-15 515 
501 | 298-17 516 
501 | 298-18 516 
501 | 298-19 516 
502 ) 298-21 517 
502 | 298-22 517 
503 | 298-23 517 
502 | 299-24 518 
503 | 299-25 518 
503 | 299-26 518 
503 | 299-27 518 
503 | 299-80 519 
503 | 299-31 520 
504 | 299-32 520 
504 | 299-33 520 
504 | 299734 521 
504 | 299-35 521 
504 | 299-36 521 
505 | 300-37 521 
505 | 300-38 621 
505 | 300-39 521 
505 | 300-42 522 
505 | 300-43 522 
505 | 300-44 522 
505 | 300-45 522 
505 | 300-46 524 
469 | 300-47 524 
469 | 301-48 524 
469 | 301-49 525 
469 | 301-50 Bills &N. 
469 § 456 
ad Evid § 1659 
4e9 | 301-52 525 
Bay | 301-54 506 
aap | 301-55 506 
ay | 302-56 506 

302-57 506 
470 | 309-58 506 
470 | 309-59 506 
471 | 302-60 527 
471 | 309-61 527 
471 | 302-62 527 
472 | 302-63 509 
472 | 302-64 509 
472 | 302-65 509 
472 | 302-66 Judgm. §§ 
472 713, 714 
473 | 302-67 
473 | 302-69 531 
47 | 303-70 533 
508 | 303-71 534 
508 | 303-78 535 
508 | 303-74 535 
509 | 304-75 535 
514 | 304-76 539 
510 | 304-77 539 
510 | 304-78 539 
510 | 305-79 539 
510 | 305-81 539 
510 | 305-82 539 
511 | 305-83 540 
511 | 306-84 540 
511 | 306-85 540 
511 | 306-86 540 
507 | 306-87 540 
507 | 366-88 540 
607 | 306-90 131 
507 | 307-92 133 
507 | 307-93 535 
507 | 307-94 181 
507 | 301-96 Estoppel § $4 
| stoppe 
618 | 
114] 324-91 27 
114 | 324-92 27 
» 22) 324-98 27 
23 | 324-95 28 
23 | 824-96 28 
23 | 324-97 28 
23. | 324-98 28 
23 | 324-99 81 
27 | 325-1 29 
27 | 325-2 29 
27 | 325-3 29 
27 | 325- 4 99 
27 | 825-5 29 
27 | 325-6 80 
97 |) 325- 7 380 
27 | 325-8 80 
27| 326-10 82 


s 


xl viii 


32 Cye 
Page Note 
326-11 
326-12 
326-13 
826-14 
326-15 
326-16 
326-17" 
326-18 , 
326-19 
326-20 
326-21 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
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32 Cyo 50 C.J. 
. |Page Note Sec. 
331-68 42 
331-69 43 
331-70 42 
331-71 44 
331-72 44 
331-73 44 
331-74 44 
331-75 44 
331-76 44 
331-77 44 
331-78 44 
331-79 45 
332-80 45 
332-81 45 
332-82 45 
332-83 46 
332-84 47 
332-85 46 
332-86 47 
332-87 45 
333-88 46 
333-89 46 
333-90 46 
333-91 46 
333-92 46 
333-93 47 
333-94 47 
3338-95 47 
333-96 46 
333-97 46 
333-98 Pardons § 76 
333-99 48 
333- 1. 48 
334- 2 45, 
334-4 3 45 
334- 4 45 
334- 5 45 
334- 7 45 
334- 8 45 
334- 9 45 
334-10 45 
334-11 45 
335-14 53 
335-15 53 
335-16 53 
835-17 53 
835-18 53 
335-19 53 
335-20 54 
335-21 54 
336-22 55 
336-23 55 
336-24 56 
336-25 57 
371-39 14 
371-40 15 
372-41 16 
372-42 16 
872-43 16 
872-44 16 
872-45 16 
372-46 17 
872-47 17 
372-48 18 
372-49 18 
372-50 18 
373-51 19 
873-52 20 
373-53 20 
373-54 21 
373-55 21 
373-56 2 
373-57 22 
373-58 22 
873-59 22 
373-60 23 
373-61 24 
373-62 24 
874-63 24 
874-64 25 
874-65 26 
3874-66 26 
374-67 26 
374-68 28 
3874-69 29 
374-70 29 
3874-71 29 
374-72 30 
874-74 30 
3874-75 30 
375-76 30 
875-77 30 
375-78 31 


PRISONS— Continued 


32 Cye 50 C.J 32 Cyc 
Page Note Sec. |Page Note 
336-26 57 341-85 
836-28 58 341-86 
336-29 58 341-87 
336-30 58 341-88 
336-31 58 341-89 
837-32 58 | 341-90 
337-33 58 341-91 | 
337-34 58 341-92 
337-86 59 341-93 
337-87 59 341-94 
337-38 59 | 341-95 
337-39 60 341-96 
337-40 60 341-97 
337-41 60 342-98 
337-42 60! 342-99 
338-44 61 342-1 
338-45 61 3424 2 
338-46 61 | 342-3 
338-47 62 | 342-4 
338-48 62 | 342-5 
338-50 62 342- 6 
338-52 63 342- 7 
838-53 63 343- 8 
338-54 63 343- 9 
388-55 63 | 343-10 
338-56 63 343-11 
339-57 63 | 343-12 
339-58 64 | 343-13 
339-59 64} 343-14 
339-60 64 | 343-15 
339-61 64 | 343-16 
339-62 64 343-17 
339-63 64 343-18 
339-64 64 | 343-19 
339-65 64 | 3438-20 
339-66 64 | 343-21 
339-67 ‘65 | 343-22 
339-68 65 343-23 
339-69 65 | 343-24 
339-70 65 343-25 
340-71 66 343-26 
340-72 66} 344-27 . 
340-73 66 | 344-28 
340-74 67 | 344-29 
340-75 67 | 344-30 
340-76 69 344-31 
340-77 69 | 344-32 
340-78 70 344-33 
340-79 70 344-35 
340-80 70 344-37 
340-81 70 | 344-88 
340--82 70 344-39 
340-83 70 | 345-40 
341-84 70‘ 345-41 
PRIVATE ROADS 
375-79 32 378-18 
375-80 33 378-19. 
875-81 83 378-20 
375-82 33 378-21 
375-83 4 378-22 
375-84 4 378-23 
375-85 33 378-25 
375-86 33 378-27 
375-87 83 378-28 
375-88 33 378-29 
375-89 33 378-30 
375-90 33 879-31 
376-91 33 379-32 
376-92 33 379-33 
376-93 34 379-34 
376-94 35 879-35 
376-95 36 879-36 
376-96 87 379-37 
876-97 387 379-38 
376-98 37 379-39 
376-99 37 379-40 
376- 1 388 379-42 
376- 2 42 379-43 
376- 3 42 380-44 
376-4 42 880-45 
376- 5 42 380-46 
377- 6 43 880-47 
377-7 44 880-48 
377- 8 45 880-49 
377- 9 “45 380-50 
377-10 45 380-51 
377-11 45 380-52 
377-12 45 880-53 
877-13 46} 380-54 
377-14 46 880-55 
377-15 47 380-56 
378-16 48 380-57 
378-17 48 380-58 


345-42 


32 Cye 
Page Note 


50 C.3.|. 82 Cyc 50 C.J. 
Sec. |Page Note Sec. 
86 | 350-6 98 
86 | 350-7 98 
Slee | 
8 
86 | 350-10 98 
87 | 351-12 99 
88 | 351-13 99 
S| aks 
89 = 
| ait 99 
89 | 351- 
89 351-19 102 
383 | 351-20 105 
88 | 351-21 105 
88 | 352-22 105 
8g | 352-23 105 
88 | 352-24 105 
90 352-25 106 
90 | 352-26 106 
90 | 352-27 106 
90 | 352-28 107 
90 | 352-29 108 
91 | 352-30 108 
91 | 352-32 110 
92 | 352-33 110 
93 | 352-34 110 
93 | 352-35 110 
93 | 353-36 110 
83) 330 38 110 
He 353-39 110 
Slee i 
ae 354-42 11 
96 | 354-43 11 
96 | 350-44 111 
9¢ | 355-46 112 
96 | 3350 i3 
9 50- 
we - 
96 | 356-53 113 
flee Oi 
356-55 
gr | 356-56 113 
97 | 356-57 113 
97 | 356-58 113 
a | 335-60 iB 
356-60 
Shere | aeons 13 
~ | 357-63 115 
at) 357-64 115 
gg | 307-65 115 
67 | 384-97 88 
67 | 384-98 84 
67. 384-1 85 
c 384- 2. Easements 
§ 63 
69 | 384-3 87 
69 | 384-4 88 
70 | 384-5 89 
° see 6 90, 
385~ 8 89 
a 385- 9 89 
385-10 92 
72 | 385-11 92 
g)ee 8 
385-13 93 
74 | 385-14 93 
s\ a |e 
94 
ie 385-17 94 
7 | 385-19 95 
77 | 386-20 92 
Bl ace OF 
97 
78 | 386-23 97 
79 | 386-24 97 
a 386-25 97 
386-26 97 
7 | 386-27 97 
80 | 396-28 98 
80 | 386-29 98 
81 | 386-31 100 
81 | 387-32 100 
82 | 387-33 100 
82 | 387-35 101 
89 z t 
32 387-37 101 
82 387-38 101 
387-39 101 


CYC-CORPUS J URIS PARALLEL REFERENCE TABLE xlix 


PRIZE FIGHTING 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. | Page Note Sec. 
395-1 1}. 396-9 3] 397-17 6 | 398-25 8| 398-34 10} 399-43 1 
395-2 1} 396-10 4| 397-18 6} 398-26 9| 399-36 10 | 399-44 11 
395-3 1} 396-11 4} 397-19 6 | 398-27 9} 399-37 10} 400-45 11 
395- 4 1} 396-12 4] 397-20 6} 30828 9 | 399-38 10 | 400-46 11 
396- 5 2 | 396-13 3} 397-21 6 | 398-29 9} 399-40 11} 400-48 12 
396- 6 2| 397-14 3] 397-22 6} 398-30 9} 399-41 11} 400-49 12 
396-7 2} 397-15 5B | 398-93 7| 398-31 9 | 399-42 11! 400-51 1B 
396- 8 2) 397-16 5 | 398-24 7! 398-39 9 400-52 13 
| = PROCESS 
; s 2-9 36 441-80 46 | 450-68 460-65 79 { 471-60 115 | 
rae i 439-98 442-89 48 | 451-69 460-66 79 | 472-69 123 
, 421- 3 1] 432-94 38 | 442-83 48 | 451-70 460-67 472-63 115 
421- 4 1| 432-95 38 | 442-s4 48 | 451-71 460-68 9 | 472-64 11 
422-5 1] 432-96 39 | 442-85 48 | 451-73 460-69 | 412-65 107 
423- 6 17 | 432-97 39 | 442-86 48 | 451-73 460-70 S| 42-67 zi 
ee hier ae rc as secs 460-72 85 | 472-69 127 
iene A 432-4 3a | tunes 68 pa 461-73 841 479-79 197 
423- 9 2 2 ~ 2 
423-11 Equity §361| 439 9 39) {s-91 Costs § 521 451-7 rede a pa pre 
eH a tee Shane pe nm 461-76 94| 473-73 127 
ier, al ens a3 | 4asoe rae, bat 461-77 94] 473-74 128 
reed bes eee Bei | 4 461-78 96 | 473-75 130 
2 424-15 21 433- 6 38 443-95 Costs § ye gees 462-80 94 473-7 D8 
424-16 oe ae Sa 43 | eo oe 462-81 98 | 473-77 170 
ae ft ee = hie d 33 | 459-94 462-82 94} 473-78 167. 
424-18 20 | 433-9 se Lire 3 32] 453-95 462-83 94 | 473-79 130 
424-20 _ 18 | 433-10 ae a ; 32] 453-87 462-84 95 | 473-80 128 
424-21 Parties § 263 | 433-17 a7 | 443-8 oe ie 469-85 95 | 473-81 129 
, 424.93 “$264 | 433-19 Ag Be re 5 32 | 453-89 462-86 96 | 474-89 129 
424-24 18 | 433-13 ies (0 ge 29] 453-90 463-89 95 | 474-94 129 
424-25 Partn, § 489 | 433-14 Justices of ie 7 29 | 453-91 463-90 95 | 474-5 133 
424-26 19 B.S bd |e 8 29 | 453-93 463-91 94] 474-96 133 
425-27 19 | 434-15 ol Bie 29 | 453-98 463-99 98 | 474-87 133 
425-28 19 | 434-16 ie Ky 453-94 464-93 98 | 474-8 133 
425-29 19 | 434-17 haa Alias 454-95 464-94 98 | 474-89 A fidayits = 
425-30 22 | 434-18 36 2C.J. p. 1033 454-96 464-95 98 § 48 
425-31 22 | 434-19 37 444-19 Alias 454-97 464-96 98 | 474-99 139 
425-33 24 | 434-20 40 2C.J. p. 1033 | 454-98 464-97 98 | 474-94 135 
425-34 28 | 434-21 8) 44513 50 | 454-99 464-98 98 | 474-98 138 
425-35 28 | 434-22 ai) 3445-44 49} 454-1 464-99 98 | 475-93 138 
426-36 28 | 434-23 oF ALE Ist action® $402] 454. 9 464-1 98 | 475-94 137 
426-37 23 | 434-4 a) ee 52] apa 464— 2 98 | 475-95 130 
426-3 28 | 434-25 32 | 445-17 Dis. & Nor 454- 6 464- 3 102 | 475-96 130 
426-39 23 | 435-96 41 suit §136 | 424.8 464-5 98 | 475-97 130 
426-40 28 | 435-97 41} fie 4g 455. § 465- 6 99 | 475-98 140 
426-41 28 | 435-98 TN rae 455. 9 5-7 99 | 475-99 140 
426-42 23 | 435-29 41) 445 99 455-10 465- 8 99 | 475-1 153 
426-43 23 | 436-30 Mt | Geese 455-11 465-9 98 | 475-2 140 
426-44 23} 436-31 zg oar 455-19 465-10 100 | 475-3 144 
427-45 22 | 436-32 41} 446 93 455-13 466-13 97 | 476-4 161 
i 25 | 436-33 41 . b 466-14 101] 476-5 * 150 
427-46 446-24 455-14 ia | 2 
427-47 25 | 436-34 41] 446 95 455-17 466-15 tor 476- 6 150 
427-48 26 | 436-35 41] 446-96 455-18 466-16 476-— 8 151 
427-49 27| 436-36 2 | 1 446-97 45600 466-18 101 | 477-9 147 
427-50 27 | 437-87 - 42] 446-99 456-21 467-19 477-10 165 
427-51 126 | 487-38 42! 446-99 456-22 467-20 Hhsentbes . Gee a - én 
eee a ee 4g | {47-30 nes, 467-21 1" (407-38 0 eee 
se aie Berar | {47-31 ee 467-22 Notice 477-14 174 
428-54 29 | 438-42 447-32 fee Ye | cae os 105 | 477-15 173 
428 55 31 | 438-43 447-33 7 ta | ageoe 105} 47-16 172 
428-57 72 | 438-44 447-34 eel ee ee 116 | 477-17 171 
498-58 73| 438-45 ’ 447-35 is Meee 110 | 477-18 142 
498-59 73 | 439-47 43 | 447-36 457-29 me aes et 107 | 477-49 142 
428-60 29 | 439-48 447-37 56 457-30 4 | 468-29 121 | 477-20 142 
28 62 39 | tascg Prarie or | deras ia] 468-30 121} 477-2 168 
42862 a - ~32 a 
oe ler aes 4a] 4acay COUTESSSP | 57-38 Time 468-32 iat |; ates 168 
429-64 30 | 439-52 44 is gH - 
so igh ig fee: |g sige og 
429 i a “ f 17 | 478-26 159 
429-68 30 | 439-55 | gee By ee aes Diverse 478-27 156 
ee a ee rae er Sar 98 | 457-39 7% | 469-37 Mortg. § 1601 478-28 17 
7 - i 469-38 119 
429-71 30 | 439-58 44 | 448-47 93 | 458-40 78 2 a1 | 478 80 140 
430-72 30 | 439-59 a hae ae ce ke Pelee e It 478-31 141 
\430-73 31] 439-60 34 ee ; re oar 77 | 469-41 121 | 479-35 141 
430-74 31} 439-61 34 fine 4 85 | abe 4 73 | 469-49 121 | 479-38 141 
aie Ale ee ott 449-2 92] 458-47 76 | 469-43 118 | 479-35 143 
nes OL gees an 35 | 449-53 91| 458-48 76 | 469-44 118 | 480-36 153 
430-77 31 | 440-64 Evid. § 1608 ao a eee Heer 11g | ‘480 -8¢ 152 
ed Sie 42 | 449-55 80 | 459-51 76 | 469-46 120 | 480-39 145 
a8 A Nees | 449-56 80 | 459-52 76 | 469-47 Spec. Perf. | 480-49 145 
pe Sites ae | 449-57 83 | 459-53 -  93| 469-48 122 | 480-41 145 
430-81 31) 440-68 4 | 450-58 86 | 459-54 Judgm.$§70 | 46949 122 | 480-42 154 
aoe BI | 440-69 42 | 450-59 86} 459-55 8 | ano Bo 109 | 480-43 168 
rene elt 0 42 | 450-60 86] 459-56 79 | 470-51 111 | 480-44 182 
ae oa ees ae | 450-61 86 | 459-57 79 | 470-52 11 | 481-45 177 
481-85 ee 42 | 450-62 86 | 459-58 79 | 470-53 109 | 481-46 177 
431-86 ge |ioaso-78 42 | 450-63 86 | 459-59 79 | 470-54 109 | 48t-47 178 
431-87 35 | 441-74 fo | 450-64 88 | 459-60 79 | 470-55 111 | 481-48 178 
SI88 Appearance | 441-75 4a | 450-65 88 | 459-61 79 | 470-56 110 | 481-49 180 
Dey EOD. | /4ia-76 46 | 450-66 Atty. @c 459-62 79 | 471-57 110 | 481-50 180 
p. 1311 ms a " $14g | 459-63 79 | 471-58 Jog 481-51 180 
31-89 261 5 79 | 471-59 1 = : 
eH alee 46 | 450-67 87 | 460-64 
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PROCESS—Continued 
82Cyo  ‘0CS| 82Cyo GoCS|” 320yo \ ‘OCI.| 82 0yo ~ 
Page Note Sec. | Page Note Sec. |Page Note Buel Page Note 50C.J.| 32 Cyc 60 C.J. 
481-53 180 | 493-51 207 | 508-54 304 | 520-56 hil Bend Pawe Note Sec. 
481-54 180 | 493-52 231 | 509-55 304 | 520-57 a aS rao sare 
482-55 185 | 494-54 937 | 509-56 304 | 520-58 ape) keeps 369 
482-56 179 | 494-55 231 | 509-57 311} 520-59 336 | 539-57 369 
482-57 181 | 494-56 232 | 509-58 312 | 520-60 oe haeeee mi 
482-58 181 | 494-57 248 | 509-59 316 | 520-61 re Bae ried 363 
482-59 188 | 494-58 243 | 509-60 316 | 521-62 337 | 539-60 363 
482-61 188 | 495-60 as | cosas oD neat as ” Br | b40-02 368 
243 # 364 
482-62 188 | 495-62 bat | 10-83 313 | 621-68 eee 305 
482-63 182 | 495-63 247 | 510-64 314 | 521-66 336 | 540-64 365 
482-64 189 | 495-64 247 | 510-65 312 | 521-67 836 | 540-65 365 
483-65 191 | 495-65 247 | 510-66 312 | 521-6 Se ee zs 
Peete Geer, ae ae: | eae a. a 
510-68 314 | 521-7 : 
483-69 192 | 496-68 251 4 540-69 65 
a a ee a res: niche | See «Ae 
251 | 510-71 314 a 365 
483-73 181 | 496-71 255 Beis 341 | 540-72 865 
483-74 194 | 496-72 364 bselyoe a lane 34g | 540-73 365 
ee el eee ee A se] ene a 
254 a a 344 7 361 
484-77 195 | 496-75 21 | sit-t6 aia | poly 341 | 540-76 301 
es Se Ble Ble ia) ie 
7 ~! 258 x z 342 | 541-78 305 
485-80 204 | 497-79 257 | Bly ae ey 347 | 541-79 365 
485-81 197 | 497-80 292 | 511-80 EM Ba 341 | 541-80 365 
485-82 197 | 497-81 257 | 671-81 oro \heenes 342 | 541-81 370 
486-83 198 | 497-82 318 | 511-82 ca oe 341 | 541-82 372 
486-84 198 | 497-83 261 | 511-83 Boh Weeeee 350 | 541-88 384 
486-85 199 | 497-84 2611 511-84 ert ace 350 | 541-84 384 
486-86 202 | 497-85 Sher. & O 511-85 9 522-86 350 | 541-85 376 
486-87 196 | 497-8 i Fie? ca 522-87 350 | 541-86 S7auy 
486-88 205 | 497-87 263 | 519-88 PERU a 3 350 | 541-87 378 
486-89 207 | 497-88 263 | 19-89 79 | 522-89 : 350 | 542-91 Executions 
487-90 207 | .497-89 Sher. & C 512-90 282 | 522-90 350 5 § 1223 
487-91 207 | 498-90 262 | 519-91 goat emcee 348 | 542-92 376 
487-92 208 | 498-91 gen | serps 282 | 529-92 348 | 542-93 376 
487-93 205 | 498-93 40 | igiocee 282 | 522-93 348 | 542-94 378 
487-94 205 | 498-94 40 | 579-94 522-94 854 | 542-95 378 
= 10 ~ 354 2-98 
487-98 210 | 498-96 a b12-96 288 | 593-97 Bhi | 542-99 306 
487-99 211 | 498-97 276 |" pre oe 288 | 523-98 354 | 542-1 371 
487-1 210 | 498-98 276 | pias 287 | 523-99 353 | 643- 2 Mal. Pros. 
487- 3 209 | 498-99 90.) ibrsos 287 | 523-1 353 §1% 
488- 4 209 | 498 1 90 | Bie. 1 304 | 523- 2 352| 548-3. “* ‘ 
488- 5 211 | 498- 2 20 | eas a 286 | 523-3 gh2.| 543-4 “ “ 
488- 7 211 | 498-3 265.1 p43. 4 304 | 523-4 352 | 542- 6 379 
488- 8 211 | 498- 4 264 513.5 290 | 523- 5 352 | 543-7 383 
48g 9 209 | 499~ 5 Z 265 | 513.6 289 | 523-6 3n¢ | 543- 8 383 
488-10 225 | 499 6 ged | cerey S 280 | 523-7 3R5 | 543-9 383 
488-11 902 | 499- 7 ami | fan's 298 | 523-8 a5n | 544-10 388 
488-12 223 | 499- 8 ay ya 297 | 523-9 — 855 | 544-11 385 
488-13 222 | 499-9 265 | bia-40 297 | 523-10 346 | 544-12 385 
488-14 222 | 499-10 265 | e441 297 | 523-11 849 | 544-14 Corp. § 2897 
488-15 222 | 499-11 2921 F443 A 297 | 523-12 347 | 544-15 § 3892 
488-16 293 | 500-12 906 | seta fidavits | 523-13 351 | 544-17. ** § 2920 
489-17 222 | 500-13 265] 57 cae 293 | 523-14 gh6 | 544-18 ‘*  § 2808 
489-18 213 | 600-14 292 | 21415 293 | 523-15 350 | 544-19 « “ 
489-19 213 | 500-15 266 | 515-47 293 | 524-16 sa7 | 544-20: “8 J 
489-20 214 | 500-16 266-| Fie-48 293 | 624-17 346 | 544-21 a 
489-21 214 | 500-17 266 | 15-19 293 | 524-18 349 | 544-22“ “ 
499-22 217 | 500-18 267 | 516-50 293 | 524-19 346 | 544-23 
489-24 217 | 501-20 nes | eie-on Judgm. § 702 | 524-22 ano | 545-25 “ 
489-25 213 | 501-21 oes’ | Rig oa 524-23 gag | 545-26 ot e 
489-26 215 | 501-22 gate 307 | 524-24 370 | 545-27 “$2899 
490-27 212 501-23 268 a 24, 307 525-25 351 545-28 «6 ry 
490-28 212 | 501-24 mp | 218-28 2938 | 525-26 345 | 545-29 *t ss 
490-29 219 | 509-95 Se |e eine 301 | 525-27 345 | 545-30 “s 
490-30 219 | 503-26 _ BIR | B17-28 293 | 525-28 354 | 545-31 %* — § 2900 
490-31 226 | 503-97 ore | 818-29 293 | 525-29 371 | 545-32“ iy 
491-32 236 | 504-98 oT pepe 294 | 525-80 g71 | 546-338 “$2901 
491-33 ba |. poacae 271 | 518-31 294 | 526-31 a7i_| 546-34 Corp. § 2901 
491-34 States 506-30 073 ae 2 bers 357 was = “ 
; i 6-83 36 ‘ “ 
was siies | Bet HE] bt soagm. gt | See ee ee 
J _— 5 ae, Lt} 
491-36 States i ae eR el UN | ToL | 526-86 ser Bie Se 0g “( 
“oe tee 526-37 be Ly 
491-87 States aoa ae 519-40 319 | 526-38 acy DACA ines bs 
3 U.S. ie BT | 19-41 319 | 526-39 349 | 546-42 “* § 2902 
491-38 oe 507-38 on 519-42 Ale se 526-41 357 oa “ « 
ate ee . 526-42 47-44. « “ 
491-29 Judges § 19 Oe Be Ree e as 526-43 357 | 547-45 ve 
491-40 249 | Bon ay CDR ce Rant 526-44 359 | 547-46 : 
-41 Atty. &C. ° 507-43 268 519-45 tu 526-45 369 | 547-47 = § 2901 
goitg « 5a? | 507-45 308 | B20-47 30) | pant | Bagg Se 
Waa ss + 508-46 60 
ae S Boe-47 es ee 320 | 527-48 360 | 547-50 
492-45 29 508-48 303 | 52 pete bat Cae 360 | oes ae 
493-46 6, 227 | 508-49 305 | bo0-bt 320 | Ba/-eL 867 | eee ew 
3 3 : 61 368 + 
493-47 939 | 508-50 305 | 520-52 548-55 “ 
493-48 241 | 508-51 304 | 520-53 300 21-83 370 548-56 wt 4 
493-49 239 eee 304 | 520-54 320 | 528-54 aoe | 548-57“ Ms 
493-50 240 8-53 804 | 520-55 $20 | 529-55 362 | 548-59 * § 2904 
36g | 548-60 “* Mi 


32 Cye 50 C. 
Page Note Sec. 
548-61 Corp. § 2905 
549-62 - a 
549-63 ys 3 
549-64 ee > 
549-65 os = 
549-66 “$2906 
549-67 Corp. § 2906 
549-68 fe § 2907 
550-69 See 
550-70 “«  § 2906 
550-71 Ss - 
© 550-72 se ‘ 
650-73 oe ve 
550-74 ee af 
550-75 iad ae 
550-76 us x 
550-77 e6 "8 $ 2907 
550-78 ss * 
650-79 oe ae 
551-80 yy iy 
551-81 48 a 
551-82 bg Ps 
551-83 “¢ -$ 2910 
551-84 se ae 
552-85 "g * 
552-86 rf eS 
552-87 < es 
552-88 sees 2909 
552-90 “s os 
553-91 be x 
553-92 Kd ‘si 
578- 1 1 
578- 2 6 
578- 3 6 
579- 4 2 
579- 5 2 
579- 6 2 
579- 7 4 
598-1 1 
599- 2 11 
599- 3 3 
599- 4 3 
600- 5 11 
600- 6 11 
'600- 7 11 
600- 8 11 
600- 9 i 
600-10 11 
600-11 11 
600-12 13 
601-13 13 
601-14 13 
601-15 13 
601-16 13 
602-17 13 
602-18 13 
602-19 12 
602-20 12 
602-21 13 
602-22 12 
602-23 15 
603-24 15 
603-25 14 
603-26 12 
603-27 18 
603-28 18 
603-29 18 
604-30 20 
604-31 20 
604-32 20 
605-34 20 
605-36 20 
605-37 20 
605-38 20 
647- 1 3 
648- 2 2 
648- 3 3 
648- 4 3 
648-5 2 
648- 6 . 8 
648- 7 8 
648- 8 8 
648- 9 9 
648-10 9 
648-11 9) 
648-12 11-12 
648-13 11-12 
648-14 11-12 
648-15 11-12 
648-16 11-12 
649-17 11-12 


[52 C. J.—d] 
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32 Cye 50 C.3 
Page Note Sec. 
558-93 Corp. § 2909 
553-94 ai sf 
553-95 - “é 
553-96 se ss 
553-97 ot ss 
554- 6 Corp. § 2908 
554- 7 oe oe 
554- 8 se § 2911 
554— 9 Ls ae 
554-10 ie re 
554-11 re as 
554-12 “ es 
_ 554-13 ie a 
555-14 bi ie 
555-15 se 4S 
555-16 se ee 
555-17 “e “ 
555-18 a 
555-19 “e 8 3264 
555-20 “ cc 
555-21 ce a 
555-22 ee ie 
556-30 $2913 
556-381 <*  9§ 2914 
556-32 SS 85.2035 
556-33 o 4 
556-35 Corp. § 2916 
557-36 Sed ie 
557-37 ee ‘ 
557-38 4§ 2917 
579- 8 4 
579- 9 4 
57$-10 3 
579-11 3 
579-12 3 
579-13 3 
579-15 5 
605-39 20 
606-40 20 
606-41 23 
606-42 24 
606-43 24 
606-44 24 
606-45 29 
606-46 29 
607-49 30 
607-50 25 
607-51 25 
607-52 25 
607-53 25 
607-54 21 
608-56 22 
608-57 35 
608-59 35 
608-60 35 
608-61 35 
608-62 35 
608-63 28 
609-64 27 
609-65 27 
609-66 27 
609-67 27 
609-68 27 
609-69 27 
609-70 27 
609-71 33 
609-72 33 
610-73 31 
610-74 31 
610-75 38 
610-76 31 
610-77 31 
610-78 31 
649-18 11-12 
649-19 11-12 
649-20 11-12 
649-21 10 
649-22 10 
649-23 10 
649-24 10 
649-25 10 
649-26 6 
649-27 6 
~ 649-28 6 
649-29 6 
649-30 6 
649-31 13 
649-32 18 
650-33 13 
650-34 13 


PROCESS—Continwed 


(es 
50 C.J. 


Sec. 


Corp. § 4127 


Dead Bodie 
§ 2 


oneal mom, pa 

32 Cye 50 C.J.| 32 Cye 
Page Note Sec. |Page Note 

557-39 Corp. § 2917} 561-73 
557-40 ae a: 561-74 
558-41 = y 561-75 } 
558-42 a8 4 561-76 <* 
558-43 a oe 561-77 vii 
558-44 Ab! os 562-78 es 
559-45 “8.2918 562-79 AY 
559-47 st “4 562-80 ag 
559-48 ss + 562-81 se 
559-49 as 562-82 “se 
559-50 - i 562-83 as 
559-51 ae - 562-84 ae 
559-52 ee Oe 562-85 sf 
559-53 Le “* 562-86 ee 
559-55 “  -§ 2920 562-87 ue 
560-56 es cs 562-88. ‘“* 
560-57 ~~“ - 562-89 ss 
560-58 eG fe 563-91 of! 
560-59 ** -§ 2907 | 563-92 i 
560-60 “«  § 2920 563-93 as 
560-63 ee § 4126 563-94 oS 
560-64 “e  § 4081 5638-95 oe 
560-65 os a 563-96 ss 
561-66 “  § 4134 563-97 ey 
561-67 “8 4129 | 563-98 <* 
561-68 “«  § 4079 563-99 rf 
561-69 “* -§ 4099 564- 1 ae 
561-70 «© § 4100 564- 2 ee 
561-71 Ny os 564- 3 SS 
561-72 See thee 8 ef 564- 4 es 

PROFANITY 
580-16 8 581-27 
580-17 5 581-28 
580-19 5 581-30 
580-21 5 581-381 
581-22 9 581-32 
581-23 3 581-33 
581-26 10 

PROHIBITION 

610-79 31 617-16 
610-80 37 617-17 
610-81 37 617-18 
610-82 38 617-19 
610-83 38 | 618-20 
610-84 36 619-21 
610-85 36 619-22 
610-86 36 619-23 
610-87 36 619-24 
611-88 36 619-25 
611-89 36 619-26 
611-90 32 619-27 
611-91 32 619-28 
611-92 32 620-29 
612-93 32 620-30 
612-94 32 620-31 
612-95 43 620-32 
612-96 43 620-33 
612-97 42 620-34 
613-98 42 620-35 
613-99 56 620-36 
613- 1 56 621-37 
614- 2 58 621-38 
616- 3 61 621-39 
616- 4 66 621-40 
616- 5 60 622-41 
616- 6 64 622-42 
616- 7 65 622-43. 
616- 8 62 622-44 
616- $ 63 622-45 
616-10 69 622-46 
616-11 67 623-47 
616-12 67 623-48 
616-13 67 623-49 
616-14 67 623-50 
617-15 15 

PROPERTY 
650-35 13 651-51 
650-86 Mod. Civ. L. 651-52 

§ 220 651-53 

650-37 14 651-54 
650-38 14 651-55 
650-39 14 651-56 
650-40 14 651-57 
650-41 14 651-58 
650-42 A 651-60 
650-43 15 | 651-61 
650-44 15 651-62 
650-45 15 652-63 
650-46 15 652-64 
650-48 16 | 652-65 
651-49 17 
651-50 17 652-68 


“ss 
“ 


“ 


RH 
coonct SRSSkRN 


Ss 
9 


(Speen 
32 Cye 50 C.J. 
Page Note Sec. 
564- 5 Corp. § 4134 
564— 6 ae ae 
564— 8 “e “e 
564- 9 “$4135 
564-10 Ls sf 
564-11 oe sf 
565-12 ae sf 
565-13 ss ide 
565-14 as a 
565-15 eg + 
565-16 “¢ 8 4137 
565-17 $¢ a 
566-18 Sf a 
566-20 aS a 
566-21 “¢ uy 
566-22 % § 4138 
pod 
566-25 sf ss 
566-26 ie ts 
gd “e -§ 4140 
= ae “oe 
567-29 Ue 
567-30 “6 § 4141 
567-31 oe me 
567-32 a we 
567-33 eo ay 
567-34 «$413 
568-35 “a es 
568-36 “8 4146 
582-35 12 
582-36 11 
582-37 11 
582-38 11 
582-39 11 
582-40 10 
623-51 92 
623-52 92 
623-53 92 
624-54 92 
624-55 92 
624-56 97 
624-57 98 
624-58 98 
624-59 98 
624-60 98 
624-61 98 
625-62 102 
625-63 102 
625-64 103 
ee 
10: 
625-67 103 
625-68 106 
625-69 106 
625-70 106 
626-71 106 
626-72 107 
626-73 107 
626-74 107 
626-75 107 
627-76 108 
627-17 109 
627-78 109 
627-79 113 
627-80 113 
627-81 113 
627-82 146 
628-83 127 
628-84 127 
628-85 115 


652-69 Copyr. & L. 
P.g4 


Patents § 2 


652-70 Ss 
652-71 SS ss 
652-72 it St 
653-73 “é “e 
653-76 ee 
653-77 “a §6 
653-78 a § 2 
653-80 Officers § 28 


654-81 tf 
654-82 7 
654-83 Good Lyn 
654-84 8 
655-85 22 


—_— 
32 Cye 50 C.J. 
Page Note Sec. 
568-37 Corp. § 4146 
568-38 es § 4144 
568-39 EA a 
568-40 ye SS 
568-41 ey eS 
568-42 & as 
568-43 “e  § 4142 
568-44 “8 4144 
568-45 s + 
568-46 «58: 4943 
569-47 «¢ 8 4145 
569-48 ee 3 
569-49 oe se 
569-50 «« § 4147 
569-51 e “e 
569-52 os sa 
569-53 ee sf 
570-54 o 5 
570-56 “$4148 
570-57 vy ° 
570-58 pe of 
570-59 ss § 4149 
570-60 “4 ie 
570-61 $e acs 
570-62 “<< § 4150 
570-63 #8 os 
570-64 oe § 4147 
570-65 se § 4150 
570-66 e a 
570-67 Corp. § 4104 
582-41 10 
582-42 10 
583-43 10 
583-44 12 
583-45 12 
583-46 12 
628-86 116 
628-87 117 
628-88 147 
628-89 104 
628-90 18 
628-91 18 
628-92 119 
628-93 119 
629-94 120 
629-95 122 
629-96 129 
629-97 124 
629-98 ‘? 14265 
629-99 124 
629-1 136 
630- 2 136 
630- 3 134 
630- 4 134 
630- 5 139 
630- 6 139 
631- 7 140 
631- 8 141 
631- 9 141 
631-10 141 
631-11 142 
631-12 148 
631-13 144 
631-14 148 
631-15 149 
632-16 148 
632-17 149 
632-18 149 
632-19 «152 
632-20 152 
632-21 153 
\ 
655-86 22 
655-87 23 
655-88 23 
655-89 24 
655-90 24 
655-91 24 
655-92 24 
655-93 24 
655-94 24. 
656-95 24 
656-96 24 
656-97 24 
656-98 24 
656-99 24 
656- 2 24 
656- 3 24 
656- 4 2A 


BS einai Suh 


, * 
S . 


lit CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


PROPERTY—Continued 


52 Cyo 50 C.J.| 32 Cye 50C.J.| 32 Cye 50C.J.| 32 Cye 50C.J.| 32 Cye 50C.J.| 32 Cyc 50 C.J. 


My . |Page Note c. |Page Note Sec. |Page Note . Sec. |Page Note Sec. |Page Note Sec. 
cad ae irri aed nea 665-28. 21 | 669-88 38 | 672-50 44 | 678-12 65 
ta 31 | 665-2: 21 | 669-89 41.| 672-51 44 | 678-13 65 
656- 6 26 | 660-67 9 3 44 | 678-14 56 
656-7 23 | 660-68 31 | 665-30 21 | 669-90 40 | 672-52 44 | 678-15 56 
656- 8 26 | 660-69 31 | 665-31 21} 669-91 41 | 672-53 = 
1} 669-92 41 | 672-54 44 | 678-16 56 
656- 9 26 | 660-70 31} 665-32 2 a WeitT 56 
656-10 24| 660-71 31) 665-33 21 | 669-93 | ee 45 | eres 56 
656-11 24 | 661-72 31 | 665-34 21 | 670-95 40 672-66 Se hee nd 
656-12 25 | 661-73 31 | 665-35 21] 670-96 40 | 672- al eran 56 
657-13 25 | 661-74 31} 665-36 21 | 670-97 41 | 673-08 46 | e821 37 
657-14 23 | 661-75 81 | 665-37 21} 670-98 41 eee a | grees By 
657-15 26 | 661-76 43 | 665-38 21 | 670-99 41 ole be | gaeeee B7? 
657-16 26 | 661-77 43 | 665-39 21} 670-1 41 pes Beh eae By 
657-17 26 | 661-78 43 | 665-40 21} 670~2 ee “| Gre oR By 
657-18 26} 661-79 43 | 665-41 21] 670-3 ie eats 42| 67826 BT 
657-19 26 | 661-80 43 | 665-42 z1| 670- 4 es a\ Gree By 
657-20 24} 661-81 43 | 665-43 21| 670-5 wo | ora Ge > a a BT 
657-21 26 | 661-82 43 | 665-44 21] 670-6 a2) Braet 45 | 673-09 BT 
657-22 26 | 661-83 43 | 665-45 21) 670-7 421 Be 45] 679-80 Bq 
657-23 26} 661-84 43 | 666-46 82] 670-8 ae ee Be} | eer By 
658--24 26 | 661-85 43 | 686-47 82] 671-9 42) b74-70 46 | 679082 Bq 
658-25 26 | 661-86 43 | 666-48 32] 671-10 42) 74-71 Confl. of L 679-33 BT 
658-26 28 | 661-87 43 | 666-49 82] 671-11 42 gia | 679-34 58 
658-27 28 | 662-88 19 | 666-50 82] 671-12 421 75 a0 % ve 679-35 BR 
658-28 28] 662-89 19 | 666-51 83| 671-13 42 | 675-73 = is 679-36 5g 
658-29 28] 662-91 19 | 666-52 $3] 671-14 42 | ere74 “ $64) 679-37 58 
658-30 28 | 662-92 19 | 666-53 83 | 671-15 ee as “ 679-28 58 
658-31 28 | 662-93 19 | 666-54 83 | 671-16 42 | Grp 77 “  §66 | 679-39 5S 
658 33 28 | 662-95 19 | . 666-56 84 671-18 421 ere 79 “ “ 679-41 58 
658-34 28 663-96 19 | 666-57 34 671-19 42 676-80 “e 679-42 58 
658-35 28 | 663-97 19 | 666-58 34] 671-20 421 676-91 «  g64| 679-43 59 
659-36 29 | 663-98 20 | 666-59 35 | 671-21 41 | 676-82 7 8 66 679-44 59 
659-37 | 29 663-99 20 667-60 35 671-22 42 676-83 oo “a 680-45 59 - 
659-38 29 663- 1 ; 20 667-61 85 671-23 . 42 676-84 oe oe 6830-46 60 
659-39 29 663- 2 20 667-62 36 671-24 42) 676-85 “ s 680-47 61 
659-40 29 | 663-3 20 | 667-63 36 | 671-25 42 | 676-86 Taxation | 630-48 61 
659-41 29] 663-4 201 667-64 36 | 671-26 42] 676-87 53 | 630-49 61 
29 | 663-5 20 | 667-65 36 | 671-27 42 | 676-88 53 | 680-50 61 
659--43 29 | 663- 6 20 | 667-66 36 | 671-28 42 | 676-89 53 | 680-51 61 
659-44 29 | 663- 7 20 | 667-67 86 | 671-29 42) 676-90 53 | 680-52 61 
80 | 663- 8 20} 667-68 36 | 671-30 42 | 676-91 53 | 680-53 61 
659-46 80 | 663- 9 20 | 667-69 36 | 671-31 42 | 677-92 53 | 680-54 ; 61 
659-47 30 | 663-10 20 | 667-70 86 | 671-32 421 677-93 53 | 680-55 61 
659-48 30 |. 664-11 20} 667-71 86 | 671-33 421 677-94 58.| 680-56 61 
659--49 81) 664-12 20 | 667-72 36] 671-34 42 | 677-95 54 | 680-57 61 
660-50 31] 664-13 20 | 667-73 86 | 671-35 42 | 677-96 54 | 680-58 61 
660-51 31 | 664-14 20 | 668-74 86 | 671-36 42 | 677-97 54 | 680-59 61 
660-62 31 | 664-15 20 | 668-75 36 | 671-37 42 | 677-98 54 |. 680-60 62 
660-53 31 | 664-16 20 | 668-76 86 | 672-38 42 | 677-99 54 | 680-61 62 
660-54 31 | 664-17 20} 668-77 36] 672-39 42 | 677-1 54 | 680-62 62 
660-55 31 | 664-18 20 | 668-78 86 | 672-40 42 | 677-2 54 | 680-63 62 
660-58 81] 664-19 20 | 668-79 86) 672-41 42 | 677-3 54 | 681-64 62 
660-57 81 | 664-20 19 | 668-80 86 | 672-42 441 677-4 54 | 681-65 62 
660-58 81 | 664-21 668-81 86 | 672-43 44 | 677-5 54 | 681-66 62 
660-69 31 | 664-22 21] 668-82 37 | 672-44 441 677-6 64 | 681-67 62 
660-60 31 | 664-23 21| 668-83 87 | 672-45 44] 677-7 54 | €81-68 62 
660-61 81 | 664-24 21 | 668-84 87 | 672-46 441 677-8 56 | 681-69 62 
660-62 31 | 664-25 21 | 668-85 37 | 672-47 441 677-9 56 | 681-70 62 
660-63 81] 665-26 21} 668-86 87 | 672-48 44 | 677-10 65 | 681-71 62 
660-64 811 665-27 211 669-87 87 1 672-49 443° 677-11 65 | 681-72 62 
PROSTITUTION 
731-1 1} 732-8 2) 733-16 5 734-21 10 | 735-26 10 | 735-81 14 
731- 2 1] 732-10 8 | 733-17 B | 734-22 10 | 735-27 10 | 736-32 85 
731- 3 1} 733-12 8] 734-18 10 | 734-23 10 | 735-29 13 | 738-34 15 
732- 4 1 | 733-13 8 | 734-19 10 | 734-24 10 | 735-30 13 | 737-37 15 
732-4 2) 733-14 8 | 734-20 10 
PUBLIC LANDS 
115-1. 1} 778-30 7) 781-58 16 | 783-86 21{ 786-13 9) 789-40 23 
T15- 2 1) 778-31 7 | 781-59 16 | 784-87 21] 786-14 9| 789-41 23 
T76- 8 1| 779-32 7 | 781-60 16 | 784-88 Mines & 786-15 9 | 789-42 - 23 
T16- 4 1| 779-33 7| 782-61 16 Min. §59 | 786-16 9| 789-43 23 
T16- 5 2| 779-34 6| 782-62 17 | 784-89 aera 9] 789-44 24 
716~ 6 2| 779-35 6 | 782-63 17 | 784-90 8} 787-18 9} 789-45 24 
716-7 2) 779-36 6 | 782-64 17 | 784-91 & | 787-19 9| 789-46 24 
T16- 3 2| 779-37 10 | 782-65 17 | 784-92 8 | 787-20 9| 789-47 24 
177-9 2] 779-38 10 | 782-66 17 | 784-93 8| 787-21 9| 789-48 24 
7771-10 2{| 779-39 10 | 782-67 17 | 785-94 8 | 787-22 15 | 789-49 24 
771-12 Indians § 60 | 780-40 13 | 782-68 17 | 785-95 $ |: 787-28 15 | 789-50 24 
771-13 Nav. W. § 225 | 780-41 15 | 782-69 17 | 785-96 8 | 787-24 1 | 789-51 24. 
711-14 “| 780-42 10 | 782-70 17 | 785-97 8 | 787-25 15 | 789-52 24 
777-15 =  §220] 780-43 10 | 782-71 17 | 785-98 8 | 788-26 30 | 789-53 24 
W116 8| 780-44 aa 78927 18 | 785-99 8 | 788-27 80 | 790-54 24 
11-17 8 | 780-45 TE epee 18 | 785-1 8 | 788-28 30} 790-55 24 
1718-18 5 | 780-46 Ji | 782-74 19 | 785-2 8 | 788-29 30 | 790-56 25 
1718-20 5 | 780-47 12} 783-75 19 | 785-3 8 | 788-30 30 |’ 790-57 25 
7718-21 5 | 781-48 12 | 783-76 19 | 785-4 8 | 788-31 30 | 790-58 25 
718-22, 5 | 781-49 12 | 783-77 19 | 785-5 8 | 788-32 22 | 790-59 24 
713-23 5 | 781-50 Partn. §479 | 783-78 21 | 786-6 FIRS) areRe8e 22| 790-60 25 
718-24 5 | 781-5 783-79 21) 786-7 9 | 788-34 22 | 790-61 25 
778-25 4| 781-52 14] 783-81 91} 786-8 9 | 788-35 22 | 790-62 25 
778-26 4] 781-53 14 | 783-82 21! 786-9 9 | 788-36 Cr. L. 790-63 26 
T18-27 6 | 781-54 15 | 783-83 21 | 786-10 $ | 788-37 23] 790-64 26 
778-28 7 | 781-55 15 | 783-84 21) 786-11 9 | 789-38 23 | 790-65 26 
T18-29 7 |. 781-57 15 | 783-85 Zi} 786-12 9 | 789-39 23 | 790-66 26 


32 Cve 50 C.J. 
Page Note Sec. 
790-67 26 
790-68 26 
790-69 27 
791-70 27 
791-71 28 
791-72 28 
791-73 29 
791-74 29 
791-75 32 
791-76 32 
791-77 32 
791-78 32 
792-79 32 
792-80 33 
792-81 33 
792-82 § 
792-83 32 
792-84 32 
792-85 32 
793-87 31 
793-88 34 
+ 793-89 34 
793-90 34 
793-91 34 
793-92 34 
793-93 34 
793-94 36 
793-95 36 
793-96 86 
794-97 36 
794-98 36 
794-99 36 
794-1 36 
794+ 2 37 
794- 3 37 
794- 4 37 
794- 5 41 
794- 6 41 
794 7 41 
794- 8 41 
794-.9 41 
794-10 37 
794-11 40 | 
795-12 40 
795-13 38 
795-14 38 
795-15 38 
795-16 38 
795-17 38 
795-18 33 
795-19 39 
795-20 39 
795-21 42 
795-22 42 
795-23 42 
795-24 42 
196-25 42 
796-26 42 
796-27 42 
796-28 41, 42 
796-29 2 
796-30 2 
796-31 43 
796-32 43 
796-33 43 
796-34 43 
796-35 43 
796-36 43 
796-37 Woods & 
Forests 
796-38 : 
797-39 44 
797-40 44 
797-AL 44 
797-42, 45 
797-44 45 
797-45 45 
797-46 2 
797-47 fi 
798-48 47 
798-49 47 
798-50 47 
798-51 47 
798-52 47 
798-53 47 
798-54 47 
798-55 AT 
799-56 47 
799-58 48 
799-59 48 
799-60 48 
799-61 48 
799-62 163 
799-63 48 
799-64 48 
799-65 49 


- CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Page Note Sec. 
799-66 49 
799-67 49 
799-68 49 
799-69 49 
800-70 49 
800-71 49 
800-72 49 
800-73 49 
800-74 49 
800-75 49 
800-76 49 
800-77 49 
800-78 49 
800-79 49 
800-80 49 
800-81 49 
800-82, 49 
800-83 49 
800-84 50 
801-85 50 
801-86 50 
801-87 50 
801-88 50 
801-89 60 
801-90 61 
801-91 51 
801-92 52 
801-93 61 
801-94 52 
801-95 61 
801-96 52 
801-97 62 
801-98 52 
802-99 52 
802- 1 52 
802- 2 51 
802- 3 500 
802- 4 61 
802-5 61 
802- 6 62 
802- 7 61 
802- 8 61 
802- 9 54 
802-10 51 
802-11 51 
802-12 51 
802-13 51 
803-14 52 
803-15 51 
803-16 54 
803-17 54 
803-18 51 
803-19 51 
803-20 54 
803-21 Nav. W. 

§ 258 
803-22 5: 
803-23 6 
803-24 52 
803-25 500 
803-26 52 
803-27 52 
804-28 52 
804-29 52 
804-30 a tee ~ 
804-31 53 
804-32 53 
804-33 53 
804-34 53 
805-35 53 
805-36 53 
805-37 53 
805-38 53 
805-39 53 
805-40 54 
805-41 54 


805-42 Boundaries 
§ 18 


806-44 55 
806-45 56 
806-46 56 
806-48 57 
806-49 57 
806-50 57 
806-51 58 
806-52 59 
806-53 59 
806-54 59 
806-55 60 
807-56 60 
807-57 60 
807-58 60 
807-59 60 
807-60 60 
807-61 . 61 
807-62 61 


PUBLIC LANDS—Continued 


moa ee oF i S OS OO 
32 Cye 50 C.J.| 32 Cye 50 C.J.| 382 Cye 


Page Note Sec. | Page Note Sec. 
807-63 62 | 820-69 75 
807-65 62 | 820-70 75 
807-66 62 | 820-71 75 
807-67 62 | 820-72 75 
807-68 Nav. W. 820-74 76 

§ 244 | 821-75 76 
807-69 62 | 821-76 76 
807-70 62 | 821-77 76 
807-71 62 | 822-78 76 
807-72 62 | §22-80 76 
807-73 62 | 823-81 76 
807-74 63 | 823-82 76 
808-75 63 | 823-83 Y 
808-76 63 | 823-84 75 
808-77 63 } 823-85 76 
808-78 63 | 823-86 76 
808-79 63 | 823-87 76 
808-80 372 | 824-88 76 
808-82 64 | 824-89 "7 
808-83 64 824-90 77 
808-84 64 824-91 77 
809-85 64 | 824-92 7 
809-86 64 | 824-93 wus 
809-87 64 | 824-94 17 
809-83 64 | 824-95 73 
810-89 64 824-96 78 
810-90 64 | 824-97 78 
810-91 64 | 825-98 79 
810-93 65 | 825-99 79 
811-94 65 | 825-1 79 
811-95 65 | 825-2 79 
811-96 65 | 825-3 79 
811-97 65 | 825-4 79 
811-99 66 | 825-5 80 
812-1 66 | 825-6 80 
812- 2 66 | 825-7 81 
812- 3 66 | 825-8 82 
812- 4 66 | 825-9 83 
812- 5 66 | 825-10 83 
812- 7 67 | 825-11 83 
813- 8 67 | 826-12 83 
813- 9 67 | 826-13 84 
813-10 68 | 826-14 84 
813-11 68 | 826-15 84 
813-12 68 | 826-16 85 
813-13 69 | 826-17 85 
813-15 69 | 826-18 85 
814-16 69 | 826-19 85 
814-17 69 | 827-20 85 
814-18 69 | 827-21 85 
814-19 69 | 827-22 85 
814-20 69 | 827-23 85 
814-21 70 | 827-24 85 
814-22 70 | 827-25 85 
814-23 72 | 827-26 85 
814-24 72 | 827-27 85 
814-25 72) 827-28 86 
815-26 72 | 827-29 86 
815-27 72 | 828-30 87 
815-23 72 | 828-81 87 
815-29 72 | 828-32 87 
815-30 72 | 830-33 87 
815-31 72) 831-34 88 
815-32 72 | 831-35 88 
815-33 72 | 831-36 88 
815-34 72 | 831-37 88 
816-35 72 | 831-38 88 
816-36 72 | 831-39 88 
816-37 72 | 831-40 88 
816-38 12) 831-41 89 
816-39. 72 | 831-42 89 
816-40 72 | 831-43 89 
816-41 73 | 831-44 89 
816-42 73} 832-45 89 
817-43 73) 832-46 89 
817-45 74 | 832-47 
817-46 74 | 832-48 89 
817-47 74 | 832-49 
817-48 74 | 832-50 89 
817-49 74 | 8382-51 89 
817-50 74 | 832-52 89 
817-51 74 | 832-58 89 
818-52 74} 832-54 90 
818-53 158 | 832-55 90 
818-54 74 | 832-56 91 
818-55 74 833-58 92 
818-56 74 | 833-59 92 
818-57 74 | 833-60 92 
818-58 741 833-61 92 
818-59 4} 833-62 92 
819-60 Waters 833-63 92 
819-61 741 833-64 92 
819-62 74] 833-65 92 
819-64 75 | 833-66 92 
819-65 75 | 833-67 93 
820-66 75 | 833-68 93 
820-67 7 } 834-69 93 
820-68 7 | 834-70 93 


50 C.J.) 32 Cye 
Page Note 


834-71 
834-72 
834-73 
834-74 
834-75 
834-76 
834-77 
834-78 
834-79 
834-80 
835-81 
835-83 
835-84 
835-85 
835-86 
835-87 
835-88 
836-89 
836-90 


Wills 


a 
82 Cye 


~ 


liv : CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


PUBLIC LANDS—Continued 


“Soyo ‘BOON | s2Cye BCI Royo “OG | 82 Oye J.|” 82 Oye 50 ©.3.|"_ 32 Cye 50 0.3. 
Page Note Sec. |Paze Note See. Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. 
850-74 126 859-74 144 869-76 165 880-83 889-83 215 898-84 247 
850-75 126 859-75 144 869-77 165 880-84 889-84 215 898-85 247 
850-76 126 859-76 144 870-78 165 880-85 889-85 215 898-86 247 
850-77 126 859-77 144 870-79 165 880-86 889-86 216 898-87 247 
850-78 126 859-78 144 870-81 166 880-87 889-87 216 898-88 247 
851-79 126 859-79 Woods & 870-82 166 881-88 889-88 216 898-89 248 
851-80 126 Forests 870-83 160 881-89 889-89 216 899-90 248 
851-81 126 859-80 144 870-84 166 881-90 890-90: 216 899-91 249 
851-82 126 859-81 144 870-85 166 881-91 890-91 216 899-92 250 
851-83 126 859-82 144 870-86 166 881-92 890-92 216 899-93 251 
851-84 126 859-83 144 870-87 157 881-93 890-93 216 899-94 251 
851-85 127 859-84 145 870-88 166 881-94 890-94 217 899-95 251 
851-86 127 859-85 145 870-90 167 881-95 891-95 217 899-96 251 
851-87 127 859-86 Woods & 871-91 168 | 881-96 891-96 217 899-97 251 
852-88 127 Forests 871-92 168 881-97 891-97 217 899-98 251 
852-89 127 860-88 145 871-93 168 881-98 891-98 218 900-99 252 
852-90 127 860-89 145 871-95 169 881-99 891-99 218 900- 1 253 
852-91 127 860-90 146 871-96 170 881- 1 891- 1 219 900- 2 253 
852-92 127 860-91 146 871-97 170 882- 2 891- 2 219 900- 3 253 
852-93 127 860-92 146 871-98 170 882- 3 891- 3 219 900- 4 253 
852-94 127 860-93 146 871-99 171 882- 4 891- 4 219 900- 5 253 
852-95, 127 860-94 147 872-1 171 882- 5 gg1- 5 219 900- 6 254 
852-96 128 860-95 147 872- 2 172 882- 6 891- 6 220 901- 7 255 
852-97 128 860-96 147 872- 3 172 882- 7 891- 7 221 901- 8 256 
852-98 128 861-97 148 872- 4 172 882- 8 892- 9 222 901- 9 256 
852-99 128 861-98 148 872-5 172 882- 9 892-10 222 901-10 States 
852-1 128 861-99 149 872- 6 172 883-10 892-11 223 901-11 256 
852- 2 129 861-1 149 872-7 172 883-11 892-12 223 901-12 256 
852- 3 129 861- 2 149 872- 8 173 883-12 892-13 224 901-13 256 
852-4 130 861- 3 149 872-10 174 883-13 892-14 225 901-14 256 
852- 5 130 861- 4 149 872-12 174 883-14 892-15 225 901-15 256 
853- 6 131 861- 5 Woods & 872-13 174 883-15 892-16 226 901-16 258 
853- 7 132 Forests 873-14 175 883-16 892-17 226 902-17 258 
853- 8 132 862-6 fF 873-15 175 883-17 * 892-18 226 902-18 258 
853- 9 132 | 862-7 ee 873-16 175 883-18 892-19 226 902-19 258 
853-10 132 | 862-8 “ 873-17 175 | 883-19 893-20 226 | 903-20 258 
853-11 132 862- 9 a 873-18 175 883-20 893-21 226 903-21 258 
853-12 132 862-10 Sod 873-19 175 883-21 893-22 226 903-22 258 
853-13 132 862-11 4 873-20 175 883-22 893-23 226 903-23 258 
854-14 132 | 862-12 150 | 874-21 176 | 883-23 893-24 226 | 903-24 258 
854-15 132 862-13 150 874-22 177 884-24 893-25 226 903-25 259 
854-16 133 862-14 150 874-23 178 884-25 893-26 226 904-26 ~ 259 
854-17 132 862-16 151 874-24 179 884-26 893-28 227 904-27 259 
854-18 1382 S#2-17 151 874-25 179 884-27 893-29 297 904-28 259 
854-19 134 862-18 151 874-26 179 884-28 893-30 228 904-29 259 
854-20 184 862-19 152 874-27 180 884-29 893-31 229 904-30 259 
354-21 134 | 863-20 153 | g74-28 180 | 334-30 894-32 929 | 904-31 260 
854-22 134 | 863-21 153 | 874-29 180 | 8g4-31 894-33 230 | 905-32 260 
854-23 134 863-22 = 153 875-30 180 884-32 894-34 231 905-33 260 
854-24 134 | 863-23 154 875-31 180 884-33 894-35 231 905-34 260 
854-25 134 | 363-24 154 | 875-32 180 | gg4-34 894-36 931 | 905-35 260 
854-26 134 | 863-25 155 | 9875-33 181 | 994-35 894-37 231 | 905-36 260 
854-27 134 | 863-26 155 875-34 181 | 995-36 894-38 231 | 905-37 260 
855-28 13 863-27 155 | 875-35 181 | 885-37 894-39 231 | 905-38 260 
855-29 134 863-28 156 875-36 181 885-38 894-40 931 905-39 260 
855-30 135 863-29 155 875-37 181 885-39 894-41 231 905-40 260 
855-31 136 | 863-30 155 | 876-38 181 | 885-40 894-42 232 | 905-41 260 
855-32 136 863-31 155 | 876-39 181 885-41 895-43 239 905-42 260 
855-33 Tresp. to 863-32 155 | 876-40 181 | 885-42 39R_44 232 | 905-43 260 
AV We 864-34 156 876-42 183 885-43 895-45 232 | 905-44 260 
856-34 136 | 864-35 156. | 876-43 183 | 95-44 895-46 232 | 905-45 260 
856-35 136 | 864-37 157. | 876-44 183 | 995-45 95-47 932 | 905-46 260 
® 856-36 136 864-38 157 876-45 183 885-46 895-48 939 905-47 260 
856-37 136 864-39 157 876-46 184 885-47 895-49 232 906-48 260 
856-38 136 | 864-40 157 | 876-47 184 | 985-48 995-50 232 | 906-49 261 
856-39 136 865-41 157 877-48 184 885-49 895-51 233 906-50 261 
856-40 136 865-42 167 877-49 184 885-50 895-52 234 906-51 262. 
856-41 136 866-43 158 877-50 185 885-51 895-53 Executions 906-52 262 
856-43 137 866-44 158 877-51 186 886-52 § 80 906-53, 263 
856-44 12) 866-45 158 877-52 187 886-53 895-54 234 906-54 263 
856-45 137 866-46 158 878-53 187 886-54 895-55 234 906-55 263 
856-46 137 | 866-47 158 | 878-54 187 | 886-55 895-56 234 | 906-56 264 
857-47 137 866-48 158 878-55 187 886-56 895-57 234 907-57 264 
857-48 137 866-49 158 878-56 188 886-57 895-58 234 907-58 264 
857-49 187 866-51 159 878-57 188 886-58 896-59 234 907-59 264 
857-50 137 867-52 159 878-58 188 886-59 896-60 234 907-60 264 
857-51 1387 | 867-54 Waters « 878-59 189 886-60 896-61 234 907-61 264 
857-52 137 867-55 sf 878-60 189 886-61 896-62 235 907-62 264 
857-53 188 867-56 sf 878-61 189 887-62 896-63 235 907-63 264 
857-54 138 867-57 161 879-62 189 887-63 896-64 235 908-64 264 
857-55 138 867-58 161 879-63 190 887-64 896-65 236 908-65 264 
857-56 188 867-59 161 879-64 190 887-65 896-66 236 908-66 264 
857-57 138 867-60 161 | 879-65 190 887-66 896-67 236 908-67 265 
857-58 138 868-61 161 879-66 190 887-68 896-68 237 908-68 265 
857-59 188 868-62 161 879-67 190 887-69 896-70 238 908-69 265 
857-60 138 868-63 162 879-68 190 887-70 897-71 239 908-70 265 
858-61 139 868-64 162 879-69 190 887-71 897-72 239 908-71 265. 
858-63 140 868-65 162 879-71 190 888-72 897-73 240 908-72 265 
858-64 141 868-66 162 879-72 190 888-73 897-74 241 909-73 265 
858-65 142 868-67 162 879-73 191 888-74 897-75 241 909-74 265 
858-66 142 868-68 163 880-74 ao 888-75 897-76 242 909-75 266 
858-67 143 869-69 163 880-75 191 888-76 897-77 242 909-76 267 
858-68 148 869-70 163 880-76 191 888-77 897-78 243 909-77 267 
858-69 143 869-71 163 880-77 791 888-78 897-79 243 909-78 267 
858-70 143 869-72 163 880-78 191 888-79 898-80 243 909-79 267 
858-71 143 869-73 163 880-79 191 888-80 898-81 244 909-81 268 
859-72 148 869-74 164 880-80 191 888-81 898-82 246 909-82 268 
859-73 143 869-75 164 880-81 192 889-82 898-83 246 ; 909-83 268 


52 Cye 
Page Note 
910-84 
910-85 
910-86 
910-87 
910-88. 
911-89 
911-90 
911-91 
911-92 
911-93 
912-94 
912-95 
912-96 
912-97 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


32 Cye 


. |Page Note 


920-83 
920-84 
920-85 
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Sec. Page Note See. 
285 927-85 297 
285 927-86 297 
285 927-87 297 
285 928-88 297 
285 928-89 297 
285 928-90 298 
285 928-91 298 
285 928-92 298 
283 928-93 298 
283 928-94 298 
285 928-95 298 
285 928-96 298 
285 928-97 298 
285 928-98 298 
286 929-99 298 
286 929- 1 298 
286 929- 2 298 
286 929- 3 298 
286 929- 4 F 299 
286 929- 5 299 
286 929- 6 Taxation 
286 929- 7 299 
286 929- 8 300 
286 929- 9 301 
286 929-10 301 
286 929-12 302 
286 930-13 302 
286 930-14 302 
286 930-15 302 
287 930-16 302 
288 930-17 302 
288 930-18 302 
288 931-20 303 
288 931-21 303 
288 931-22 303 
288 931-23 303 
288 931-24 303 
288 931-25 303 
288 931-26 303 
289 932-27 303 
289 | 932-28 303 
289 932-29 303 
289 932-30 304 
289 932-31 304 
289 932-32 304 
289 932-33 304 
289 933-34 305 
289 933-35 305 
289 933-36 305 
289 933-37 306 
289 933-38 306 
297 933-39 306 
297 933-40 306 
290 933-41 307 
290 933-42 307 
291 934-43 307 
21 934-44 307 
291 934-45 307 
291 934-46 307 
291 934-47 307 
291 934-48 307 
291 934-49 307 
291 934-50 308 
291 934-51 308 
291 934-52 308 
291 935-53 308 
291 935-54 308 
291 935-55 308 
291 935-56 308 
297 935-57 809 
292 935-58 309 
292 936-59 309 
293 936-60 309 
293 936-61 309 
295 936-62 309 
295 936-63 309 
295 936-64 309 
295 936-65 309 
295 936-66 309 
295 936-67 309 
295 | 936-68 309 
295 936-69 309 
295 936-70 309 
295 937-71 309 
295 937-72 309 
295 937-73 309 
295 937-74 309 
295 937-75 310 
294 937-76 310 
294 937-77 310 
294 937-718 310 
294 937-79 310 
292 937-80 310 
292 937-81 311 
296 937-82 311 
296 | 937-83 311 
296 938-84 312 


32 Cye Os 
Page Note Sec. 
938-85 312 
939-86 312 
939-87 312 
939-88 312 
939-89 312 
940-90 312 
940-91 312 
940-92 312 
941-93 312 
941-94 313 
941-95 314 
941-96 314 
941-97 314 
941-98 Adv. Poss. § 
453 
941-99 Ke es 
941- 1 315 
941- 2 315 
942- 3 315 
942-4 315 
942- 5 315 
942- 6 315 
942~ 7 315 
942- 8 315 
942. 9 316 
943-10 30 
943-11 317 
943-12 317 
943-13 318 
943-14 318 
943-15 318 
948-16 318 
9438-17 318 
943-18 318 
943-19 318 
944-20 318 
944-21 Spec. Perf: 
Vend. & P. 
944-22 318 
944-23 318 
944-24 319 
944-25 319 
944-26 319 
944-27 319 
944-28 320 
944-29 320 
944-30 320 
944-31 320 
945-32 320 
945-33 220 
945-34 320 
945-35 320 
945-36 320 
945-37 320 
945-38 320 
945-39 321 
945-40 321 
945-41 321 
945-42 321 
945-43 322 
945-44 322 
946-45 322 
946-46 322 
946-47 323 
946-48 323 
946-49 323 
947-50 323 
947-51 324 
947-52 324 
947-53 324 
947-54 325 
947-56 326 
947-57 326 
947-58 326 
948-59 326 
948-60 326 
948-61 326 
948-62 326 
948-63 326 
948-64 326 
948-65 326 
948-66 327 
949-67 327 
949-68 327 
949-69 327 
949-71 327 
949-72 327 
949-73 328 
950-74 328 
950-75 328 
950-76 328 
950-T7T 328 
950-78 328 
950-79 328 
950-80 328 
950-81 328 
950-82 328 


32 Cye 
Page Note 
950-83 


960-63 
960-64 


960-66 
961-67 


961-69 
961-70 
961-71 
961-72 
962-78 
962-74 
962-75 
962-76 
962-77 
962-78 
962-79 
962-80 
962-81 
963-82 
963-83 
963-84 
963-85, 
963-86 


=| 


50 C.J. 
Sec. 
328 


32 Cye 
Page Note 
963-87 
964-88 
964-89 
964-90 
964-91 
964-92 
964-93 


7 
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Meee ee eee ee ee ee eee oO ae mone 
82 Cyc 50C.J.| 32 Cye 50 C.J.| 32 Cye 50 os] 32-Cye 50C.J.| 32 Cye 50 oa * 32 Cye 50 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
977-88 383 | 987-90 410 | 998-91 441 | 1006-92 460 | 1016-95 479 | 1028-94 490 
977-89 383 | 988-91 410 | 998-92 441 | 1006-93 460 | 1016-96 479 | 1028-95 490 
977-90 383 | 988-92 410 | 998-93 441 | 1006-94 460 | 1016-97 479 | 1028-96 490 
977-91 383 | 988-93 411 | 998-94 441 | 1006-95 460 | 1016-98 479 | 1029-97 - 490 
977-92 384 | 988-94 411 | 998-95 441 | 1006-96 460 | 1016-99 479 | 1029-98 eran 
977-93 384 | 988-95 411 | 999-96 441 | 1006-97 460, | 1016- 1 479 | 1029-99 491 
977-95 385 | 988-96 411 | 999-97 441 | 1006-98 460 | 1016- 2 "479 | 1029- 1 491 
978-96 385 | 988-97 412 | 999-98 441 | 1006-99 461 | 1016- 3 479 | 1029- 8 492 
978-97 386 | 988-98 412 | 999-99 441 | 1006-1 461 | 1017- 4 479 | 1029- 4 492 
978-98. 386 | 988-99 413 | 999-1 ; 441 | 1006- 2 461 | 1017-5 479 | 1029- 5 492 
978-99 386 | 988-1 413 | 999- 2 442 | 1007- 3 461 | 1017-6 - 479 | 1029- 6 493 
978- 1 286 | 989- 2 413 | 999- 3 442 | 1007- 4 461 | 1017- 7 479 | 1029- 7 493 
978- 2 387 | 989- 3 414 | 999- 4 442 | 1007-5 461 | 1017- 8 479 | 1030- 8 493 
978- 3 387 | 989- 4 414 | 999-5 443 | 1007- 6 461 | 1017- 9 479. | 1030- 9 493 
978- 4 387 | 989- 5 414 | 999-6 443 | 1007-7 462 | 1017-10 479 | 1030-10 494 
978- 5 888 | 989- 6 414 | > 999- 7 444 | 1007- 8 462 | 1017-12 480 | 1030-11 494 
979- 6 388 | 989-7 414 | 1000- 8 4441 1007-9 - 462 | 1017-13 481 | 1030-12 494 
979- 7 389 | 989- 8 415 | 1000-9 445 | 1007-10 463 | 1017-14 481 | 1030-13 495 
979- 8 389 | 990- 9 416 | 1000-10 446 | 1007-11 463 | 1017-15 482 | 1030-14 495 
979- 9 390 | 990-10 417 | 1000-11 446 | 1007-12 463 | 1018-16 482 | 1030-15 495 
979-10 891) 990-11 417 | 1000-12 446 | 1007-15 464 | 1018-17 482 | 1030-16 495 
979-11 391 | 990-12 418 | 1000-13 447 | 1008-16 Time 1018-18 482 | 1030-17 495 . 
979-12 a 990-13 ~ 418 | 1000-14 447 | 1008-17 464 | 1018-19 482 | 1030-18 495 
979-13 Soe 990-14 419 | 1000-15 447 | 1008-18 464 | 1018-20 482 | 1030-19 495 
979-14 nae 990-15 420 | 1000-16 447 | 1008-19 465 | 1018-21 482 | 1030-20 495 
980-15 Bop 991-16 420 | 1000-17 447 | 1008-20 465 | 1018-22 482 | 1030-21 495 
980-16 aa 991-17 420 | 1000-18 447 | 1008-21 465 | 1019-23 482 | 1030-22 U.S. 
980-17 991-18 420 | 1001-19 447 | 1008-22 465 | 1019-24 482 | 1030-23 495 
980-18 393 
580-19 204 991-19 420 | 1001-20 447 | 1008-23 466 | 1019-25 483 | 1031-24 496 
980-20 Boils 420 | 1001-21 447 | 1008-24 466 | 1019-26 483 | 1031-25 496 
980-21 Boi | ear a 420 | 1001-22 447 | 1009-25 466 | 1019-27 483 | 1031-26 496 
SES 395 | 291-22 420 | 1001-23 447 | 1009-26 466 | 1019-28 483 | 1031-27 496 
981-23 B06 Pitsen ng 421 | 1001-24 447 | 1009-27 - 467 | 1019-29 483 | 1031-28 496 
981-25 396 | 291-26 422 | 1001-25 447 | 1009-28 467 | 1019-30 483 | 1031-29 49% 
981-26 307 | 222-27 423 | 1001-26 447 | 1009-29 467 | 1019-31 483 | 1031-30 496 
met 0 tae Ie dion = de ioe mee 
Shee, s = - 7 -3 468 | 1020-33 3 | 1031-8 496 
os Sime Ble ie Sli i 
ane m > 424 448 -3 469 3 | 1031-34 496 
re 1 ee ie ce ee Se 
981-32 398 i ~ 448 470 -3 1032-36 497 
2 393 | 992-36 426 | 1002-34 471 | 1010-36 470 |, 1020-38 485 | 1032-37 497 
Bog | 992-37 427 | 1002-36 449 | 1010-37 470 | 1022-39 485 | 1032-38 497 
981-34 
981-35 398 | 03-39 dot | 1009-38 419 | 1010-40 Ht | tooaat 485 | 1032-40 491 
981-36 398 iF - 9 | 1010-4 471 103 497 
982-37 399 | 993-40 427 | 1002-39 449 | 1010-41 471 | 1022-42 485 | 1032-41 497 
ee 0 6 Ue ee le ee 
982-39 3 50 | 101 471 498 
982-40 399 | 993-48 427 | 100242 450 | 1011-44 471 | 1028-45 486 | 1033-45 498 
982-41 399 | 993-44 428 | 1002-43 450 | 1011-45. 471 | 1023-46 486 | 1033-46 498 
982-42 400 | 998-45 428 | 1003-44 450 | 1011-46 471 | 102447 486 | 1033-47 498 
982-43 400 | 994-46 428 | 1003-45 450 | 1011-47 471 | 1024-48 486 | 1033-48 498 
982-44 400 | 994-47 428 | 1003-46 450 | 1011-48 471 | 1024-49 486 | 1033-49 498 
982-45 401 | 99448 Adv. Poss. § | 1003-47 450 | 1011-49 471 | 1024-50 487 | 1033-50 493 
983-46 401 447 | 1003-49 451 | 1011-50 472 | 1024-51 487 | 1033-51 498 
983-47 402 | 994-49 429 | 1003-50 451 | 1012-51 472 | 1024-52 487 | 1033-52 498 
rears ace oe 2 Anees 451 | 1012-52 472 Le 484 Bae 498 
- —5 452 | 1012-53 472 | 10! 484 ! 499 
983-50 402 | 994-52 430 | 1003-53 452 | 1012-56 473 | 1025-55 484 | 1034-56 499 
983-51 402 | 994-53 430 | 1003-54 452 | 1013-57 473 | 1025-56 484 | 1034-57 499 
983-52 ne 995-54 430 | 1003-55 452 | 1013-58 473 | 1025-57 48g | 1034-58 499 
983-53 Ae 995-55 431 | 1003-56 452 | 1013-59 473 | 1025-58 48g | 1034-59 499 
983-54 a : 995-56 A831 | 1003-57 452 | 1013-60 265 | 1025-59 4gg | 1034-60 499 
983-55 oo | 220-8t 432 | 1008-58 452 | 1013-61 473 | 1025-60 488 | 1034-61 499 
ae oe 995-58 432 | 1003-59 452 | 1013-62 474 | 1025-61 488 | 1034-62 499 
HA rie ago | 298-59 432 | 1003.60 452 | 1013-63 474 | 1025-62 488 | 1034-63 499 
HEIR 403 | 295-60 432 | 1003-61 453 | 1013-64 474 | 1025-68 488 | 1034-64 499 
bee. Os ee ee 
| 54 | 1014-66 474 4 5-66 - 499 
984-61 403 | 995-63 433 | 1004-64 454 | 1014-67 
474 | 1025-66 488 | 1035-67 500 
Load 405 | 995-64 433 | 1004-65 454 | 1014-68 474 | 1025-67 488 | 1035-68 500 
984-65 405 | 296-65 433 | 1004-66 454 | 1014-69 474 | 1025-68 48S | 1035-69 500 
996-66 433 | 1004-67 454 | 1014-70 474 | 1026-69 4s | 1035-70 500 
984-66 405 
984-67 405 | 9296-67 433 | 1004-68 455 | 1014-71 474 | 1026-70 488 | 1035-71 500 
984-68 405 | 996-69 434 | 1004-69 455 | 1014-72 474 | 1026-71 488 | 1035-72 500 
985-69 405 | 996-70 434 |} 1004-70 455 | 1014-73 474 | 1026-72 48g | 1035-73 © 500 
985-70 405 | 996-71 434 | 1004~72 455 | 1014-74 473 | 1026-73 488 | 1036-74 Mines & 
985-71 - 405 | 996-72 434 | 1004-78 455 | 1014-75 474 | 1026-74 488 Min. § 115 
985-72 408 | 996-73 434 | 1004-74 455 | 1014-76 474 | 1026-75 48g | 1036-75 Waters 
985-73 406 | 996-74 434 | 1004-75 455 | 1014-77 475 | 1026-76 48g | 1036-76 “ 
985-74 407 | 996-75 435 | 1004-76 455 | 1014-78 475 | 1026-77 4sg | 1036-77 Boundaries 
985-75 407 | 996-76 436 | 1005-77 455 | 1014-79 475 | 1026-78 488 § 51 
985-76 407 | 997-77 437 | 1005-78 455 | 1015-80 475 | 1026-79 4ss | 1036-78 Waters 
986-77 408 | 997-78 437 | 1005-79 455 | 1015-81 475 | 1026-80 488 | 1036-79 500 
986-78 40g | 997-79 437 | 1005-80 455 | 1015-82 476 | 1026-81 489 | 1036-80 501 
986-79 40g | 997-80 437 | 1005-81 456 | 1015-83 476 | 1026-82 489 | 1036-81 501 
986-80 408 | 997-81 437 | 1005-82 456 | 1015-84 476 | 1027-88 489 | 1036-82 BOL 
986-81 408 | 997-82 438 | 1005-83 456 | 1015-85 477 | 1027-84 489 | 1036-83 501 
936-82 408 | 998-83 584 | 1005-84 456 | 1015-86 477 | 1028-85 489 | 1036-84 501 
986-83 408 | 998-84 439 | 1005-85 456.| 1015-87 477 | 1028-86 489 | 1036-85 501 
987-84 408 | 998-85 439 | 1005-86 456 | 1015-88 477 | 1028-88 490 | 1037-86 502 
987-85 408 | 998-86 440 | 1005-87 456 | 1015-90 478 | 1028-89 490 | 1037-87 502 
987-86 408 | 998-87 440 | 1006-88 457 | 1015-91 478 | 1028-90 490 | 1037-88 502 
987-87 409 | 998-88 441 | 1006-89 - 457 | 1015-92 478 | 1028-91 490 | 1037-89 502 
987-88 409 | 998-89 441 | 1006-90 458 | 1016-93 478 | 1028-92 490 | 1038-90 502 


987-89 410 | 998-90 441 | 1006-91 459 | 1016-94 478 | 1028-93 490 | 1038-91 503 


1044-54 
1044-55) 
1045-56 
1045-57 
1045-58 
1045-59 
1045-60 
1045-61 
1045-62 
1046 63 
1046-64 
1046-65 
1046-66 
1046-67 
1047-68 
1047-69 
1047-70 
1047-71 
1047-72 
1047-73 
1047-74 
1048-75 
» 1048-76 
1048-77 
1048-78 
1048-79 
1048-80 
1048-81 
1048-82 


50 C.J. 


Sec. 
503 
503 
503 
503 
503 
503 
503 

502 
503 


ci 
§ 921 
§ 955 

Lad 


§ 939 


Evid. § 956 
“e ‘ 


§ 957 
§ 95 
§ 959 
§ 960 
§ 961 
§ 962 
§ 098 
Lia 


§ 974 
§ 975 
Lis 
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32 Cye 50C.J.| 32 Cye 50 C.J. 
Page Note Sec. |Page Note Sec. 
1049-91 Evid. § 975 | 1061-90 525 
1049-92 ae * | 1061-91 525 
1049-93 « «| 1061-92 525 
1049-94 “$976 | 1061-93 525 
1049-95 “ «| 1061-94 525 
1050-96 “ © | 1061-95 525 
1050-97 “ $974 | 1061-96 526 
1050-98  §(* §1285 | 1062-97 526 
1050-99 e “| 1062-98 527 
1050-1 Evid. § 1317 | 1062-99 Pleading 
1050- 2 “$1285 | 1062-1 528 
1050- 3 “ § 1286 | 1062- 2 528 
1050- 4 509 | 1062- 3 528 
1050- 5 509 | 1063- 4 528 
1051- 6 509 | 1063- 5 528 
1051- 7 51} 1063- 6 529 
1051- 8 51S | 1063- 7 529 
1051- 9 513 | 1063- 8 529 
1052-10 513 | 1063- 9 530 
1052-11 513 | 1063-10 530 
1052-12 513 | 1064-11 530 
1052-13 513 | 1064-12 ‘680 
1052-14 513 | 1064-13 530 
1052-15 512 | 1064-14 530 
1053-16 512 | 1064-15 530 
1053-17 512 | 1064-16 530 
1053-18 512 | 1064-17 531 
1053-19 512 | 1064-18 531 
1053-20 5i2 | 1064-19 531 
1054-21 512 | 1064-20 532 
1054-22 512 | 1064-21 533 
1054-23 512 | 1065-22 533 
1054-24 512 | 1065-23 533 
1054-25 512 | 1065-24 534 
1054-26 514 | 1065-25 534 
1054-27 514 | 1065-26 534 
1054-28 514 | 1065-27 534 
1055-29 514 | 1065-28 535 
1055-30 518 | 1065-29 536 
1055-31 515 | 1065-30 536 
1055-32 516 | 1065-31 5387 
1055-33 516 | 1065-32 537 
1055-34 517 | 1065-33 537 
1055-35 517 | 1065-34 538 
1055-36 517 | 1065-35 538 
1055-37 517 | 1065-36 538 
1055-38 517 | 1065-37 539 
1055-39 517 | 1066-38 539 
1055-40 508 | 1066-39 539 
1055-41 518 | 1066-40 540 
1055-42 518 | 106641 541 
1055-43 51g | 1066-42 541 
1056-44 518 ; 1066-44 511 
1056-45 509 | 1066-45 511 
1056-46 519 | 1066-46 542 
1056-47 519 | 1066-47 542 
1056-48 519 | 1066-48 542 
1056-49 519 | 1066-49 542 
1058-50 519 | 1067-50 542 
1056=51 519 | 1067-51 542 
1056-52 519 | 1067-52 542 
1056-53 Byvid. 1067-53 542 
1056-55 520 | 1067-54 631 
1056-56 520 | 1067-56 543 
1056-57 520 | 1067-57 543 
1057-58 520 | 1067-58 543 
1057-59 520 | 1068-59 543 
1057-60 521 | 1068-60 544 
1057-61 521 | 1068-61 544 
1057-62 521 | 1068-62 545 
1057-63 522 | 1068-63 545 
1057-64 522 | 1069-64 545 
1057-65 522 | 1069-65 545 
1057-66 522 | 1069-66 B45 
1057-68 523 | 1069-67 545 
1058-69 523 | 1069-68 545 
1058-70 523 | 1069-70 546 
1058-71 Hquity 1069-71 546 
1058-72 511 | 1069-73 547 
1058-73 511 | 1070-74 547 
1058-74 511 | 1070-76 297 
1059-75 511 | 1070-78 235 
1059-76 511 | 1070-79 235 
1059-77 513 | 1070-81 548 
1059-78 511 | 1071-82 548 
1059-79 512 | 1071-83 548 
1059-80 512 | 1071-84 548 
1060-81 512 | 1071-85 548 
1060-82 524 | 1071-86 5A8 
1060-83 524 | 1071-87 548 
1060-84 524 | 1071-88 549 
1061-85 524 | 1071-90 549 
1061-86 524 | 1072-92 549 
1061-87 524 | 1072-94 549 
1061-88 524 | 1072-95 550 
1061-89 524 | 1072-96 550 


32 Cye 50 C.J. 
Page Note Sec. 
1078-97 550 
1073-98 550 
1073-99 551 
1073- 1 651 
1078- 2 551 
1073- 3 235 
1073- 4 235 
1073- 5 235 
1078- 6 235 
1073- 7 551 
1073- 8 235 
1073- 9 551 
1073-10 551 
1073-11 551 
1078-12 236 
1073-13 553 
1074-14 553 
1074-15 553 
1074-16 553 
1074-17 554 
1074-18 554 
1074-19 555 
1074-20 555 
1074-21 23 
1074-22 556 
1074-23 556 
1074-24 556 
1075-25 556 
1075-26 556 
1075-27 556 
1075-28 556 
1075-29 556 
1075-30 556 
1075-31 556 
1075-32 556 
1075-83 657 
1075-34 5b7 
1076-35 557 
1076-36 557 
1076-37 557 
1076-38 55s 
1076-39 558 
1076-40 55g 
1076-41 558 
1077-42 559 
1077-43 559 
1077-44 559 
1077-45 Contracts 
1077-46 560 
1077-47 560 
1077-48 560 
1077-49 560 
1078-50 560 
1078-51 561 
1078-52 561 
1078-53 561 
1079-54 561 
1079-56 562 
1079-57 562 
eae ae 

—~59 563 

1079-60 562 
1079-61 564 
1079-62 565 
1080-63 565 
1080-64 565 
1080-66 566 
1080 67 566 
1080-68 567 
1080-69 567 
1080-70 567 
1080-72 568 
1081-73 568 
1081-74 568 
1081-75 568 
1081-76 568 
1081-77 568 
1081-79 569 
1081-80 569 
1082-81 570 
1082-82 570 
1082-83 570 
1082-84 570 
1083-85 576 
1083-86 570 
1083-87 570 
1083-88 571 
1083-90 571 
1083-91 571 
1083-92 Judgm. 
1083-93 571 
1083-94 Mech. Liens 
1083-95 « § 25 
1083-96 se § 343 
1083-97 ss § 25 
1083-98 575 


32 Cye 50 C.J 32 Cye 
Page Note Sec. |Page Note 
1083-99 575 | 1094-97 
1084- 1 576 | 1094-98 
1084- 2 577 | 1094-99 
1084- 3 577 | 1094~ 1 
1085- 4 578 | 1094- 2 
1085- 5 579 | 1094- 3 
1085- 6 579 | 1094— 4 
1085- 7 579 | 1095~ 5 
1085- 8 579 | 1095- 6 
1085- 9 Cr. L. 1095- 7 
1085-10 Conspiracy 1095- $ 
§§ 36-40 | 1095- 9 
1085-11 580 | 1095-10 
1085-12 580 | 1095-11 
1086-13 580 | 1095-12 
1086-15 581 } 1095-13 
1086-16 581 | 1095-14 
1086-17 581 | 1095-15 
1087-18 581 | 1096-16 
1087-19 581 | 1096-17 
1087-20 581 | 1096-18 
1087-21 582 | 1096-19 
1087-22 582 | 1097-20 
1087-23 582 | 1097-21 
1087-24 582 | 1097-22 
1087-25 582 | 1097-23 
1088-26 582 | 1097-24 
1088-27 682 | 1097-25 
1088-28 582 | 1097-26 
1088-29 583 | 1097-27 
1089-30 583 | 1098-28 
1089-31 584 | 1098-29 
1089-32 584 | 1098-30 
1089-33 584 | 1098-38 
1089-34 585 | 1098-32 
1085-35 586 | 1098-33 
1089-36 588 | 1098-34 
1089-37 585 | 1098-35 
1089-38 585 | 1098-36 
1089-39 587 | 1098-37 
1089-40 589 | 1098-38 
1089-41 589 | 1098-39 
1090-42 589 | 1109-42 
1090-43 589 | 1110-42 
1090-44 589 | 1110-43 
1090-45 589 | 1110-44 
1090-46 589 | 1110-45, 
1090-47 589 | 1110-46 
1090-48 589 | 1110-49 
1090-49 589 | 1110-50 
1090-50 §90 | 1110-51 
1090-51 590 | 1110-52 
1090-52 9G | 1111-53 
1090-53 590 | 1111-54 
1090-54 590 |} 1111-55 
1091-55 590 | 1111-56 
1091-57 590 | 1111-57 
1091-58 590 | 1111-58 
1091-59 590 | 1111-59 
1091-60 590 | 1111-60 
1091-61 690 | 1111-61 
1091-62 690 | 1111-62 
1091-63 590 | 1111-63 
1091-64 590 | 1111-64 
1091-65 590 | 1112-65 
1091-66 590 | 1112-66 
1092-67 590 | 1112-67 
1092-68 591 | 1112-68 
1092-69 591 | 1112-69 
1092-70 591 | 1112-70 
1092-71 691 | 1112-71 
1092-72 591 | 1112-72 
1092-73 591 | 1112-73 
1092-74 591 | 1112-74 
1092-75 591 | 1112-75 
1092-76 691 | 1112-76 
1092-77 691 | 1112-77 
1092-78 591 | 1113-78 
1092-79 591 | 1113-79 
1092-80 591 | 1113-80 
1093-81 592 | 1118-81 
1093 -82 592 | 1114-82 
1093-83 592 | 1114-83 
1093-84 592 | 1114-84 
1093-85 592 | 1114-85 
1093-86 592 | 1114-86 
1093-87 592 | 1114-87 
1093-88 592 | 1115-88 
1093-89 592 | 1115-89 
1093-90 592 | 1115-90 
1094-91 592 | 1115-91 
1094-92 592 | 1115-92 
1094-93 592 | 1115-93 
1094-94 592 | 1115-94 
1094-95 592 | 1115-95 
1094-96 592 | 1115-96 


32 Cye 
Page Note 
1115-97 
1115-98 
1115-99 
1115- 1 
1115- 2 
1116- 3 
1116- 5 
1116- 6 
1116- 7 
1116- 8 
1116- 9 
1116-10 
© 1116-11 
1116-12 
1116-13 
1116-14 
1116-15 
1116-16 
1117-17 
1117-18 
1117-19 
1117-20 
4117-22 
1117-23 
1117-26 
1117-27 
1118-28 
1118-29 
1118-30 
1119-31 
1119-32 
1119-33 
1119-34 
1119-35 
1119-36 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


PUBLIC LANDS—Continued 


32 Cye 


. |Page Note 


1140-97 
1140-98 
1140-99 
1140- 1 
1141- 2 
1141- 3 
1141- 4 
1141- 5 
1141- 6 
1141- 7 
1142- 8 
1142- 9 
1142-10 
1142-11 
1142-12 
1142-13 
1142-14 
1142-15 
1142-16 
1142-17 
1143-18 
1143-19 
1143-20 
1143-21 
1143-22 
1148-23 
1143-24 
1143-25 
1144-26 
1144-27 
1144-28 
1144-29 
1144-30 
1144-31 
1144-32 
1144-33 
1144-34 
1144-35 
1144-36 
1144-37 
1145-38 
1145-39 
1145-40 
1145-41 
1145-42 
1146-43 
1146-44 
1146-45 
1146-46 
1146-47 
1146-48 
1146-49 
1146-50 
1147-51 
1147-52 
1147-53 
1147-54 
1147-55 
1147-56 
1147-57 
1147-58 
1148-59 
1148-60 
1148-61 
1148-62 
1148-63 
1148-64 
1148-65 
1148-66 
1148-67 
1148-68 
1148-69 
1148-70 
1149-71 
1149-72 
1149-73 
1149-74 
1149-75 
1149-76 
1149-77 
1149-78 
1149-79 
1150-80 
1150-81. 
1150-82 
1150-83 
1150-84 
1150-85 
1150-86 
1150-87 
1150-88 
1150-89 
1150-90 
1150-91 
1150-92 
| 1150-93 


32 Cye 


\Page Note 


1150-94 
1151-95 


' 1151-96 


1151-97 
1151-98 
1151-99 
1151-1 
1151- 2 
1151- 3 
1151- 4 
1151- 5 
1151- 7 
1152- 8 
1152- 9 
1152-10 
1152-11 
1152-12 
1152-13 
1152-14 
1153-15 
1153-16 


1161-93 


50 C.J. 


Sec. 
645 


32 Cyc 
Page Note 
1161-94 
1161-95 
1161-96 
1161-97 
1161-98 
1161-99 
1161- 1 
1161- 2 
1161- 3 
1161- 4 
1161- 5 
1161- 6 
1161- 7 
1161- $ 
1162- 9 
1162-10 
1162-11 
1162-12 
1162-13 
1162-14 
1162-15 
1162-16 
1162-17 
1162-18 
1162-19 
1162-20 
1162-21 
1162-22 
1162-23 
1162-24 
1162-25 
1162-26 
1162-27 
1163-28 
1163-29 
1163-30 
1163-31 
1163-32 
1163-33 
1163-34 
1163-35 
1163-36 
1164-37 
1164-88 
1164-39 
1164-40 
1164-41 
1164-42 
1164-43 
1164-44 
1164-45 
1164-46 
1164-47 
1164-48 
1164-49 
1164-50 


1169-90 


50 C.J. 
~ Sec. 
650 


32 Cye 
Page Note 
1169-91 


32 Cye 
Page Note 


1177-87 
1178-88 
1178-89 
1178-90 
1178-91 
1179-92 
1179-93 
1179-94 
1179-95 
1179-96 
1179-97 
1179-98 
1179-99 
1180- 1 
1180- 2 
1180- 3 
1180- 4 
1180- 5 
1180- 6 
1180- 7 
1180- 8 
1180- 9 
1180-10 
1180-11 
1180-12 
1180-13 
1180-14 
1180-15 
1181-16 
1181-17 
1181-18 
1881-19 
1181-20 
1181-21 
1181-22 
1181-23 
1181-24 
1181-25 
1182-26 
1182-27 
1182-28 
1182-29 
_ 1182-30 
1182-31 
1182-32 
1182-33 
1182-34 
1182-35 
1182-36 
1183-37 
1183-38 
1183-39 
1183-40 
1183-41 
1183-42 
1183-43 
1183-44 
1183-45 
1183-46 
1183-47 
1183-48 
1154-49 
1184-50 
1184-51 
1184-52 
1184-53 
1184-54 
1184-55 
1184-56 
1184-57 
1185-58 
1185-59 
1185-60 
1185-61 
1185-62 
1185-63 
1185-64 
1185-65 
1185-66 
1185-67 
1185-68 
1185-69 
1185-70 
1185-71 
1186-72 
1186-73 
1186-74 
1186-75 
1186-76 
1186-78 
1186-79 
1186-80 
1186-81 
1186-82 
1186-83 


—_— 
50 C.J. 


Sec. 
669 
669 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE lix 


32 Cye 
Page Note 
1186-84 
1186-85 
1186-86 
1186-87 
1186-88 
1187-89 
1187-90 
1187-91 
1187-92 
1187-93 
1187-94 
1187-95 
1187-96 
1187-97 
1187-98 
1187-99 
1187-1 
1187- 2 
1187- 3 
1188- 4 
1188- 5 
1188- 6 
1188- 7 
1188- 8 
1188- 9 
1188-10 
1188-11 
1188-12 
1188-13 
1188-14 
1188-15 
1189-16 
1189-17 
1189-18 


1190-27 
1190-28 
1190-29 
1190-30 
1190-31 
1190-32 
1190-33 
1190-34 
1190-35 
1190-36 
1190-37 
1190-38 
1190-39 
1190-40 
1190-41 
1191-42 
1191-43 
1191-44 
1191-45 
1191-46 
1191-47 
1191-48 
1191-49 
1191-50 
1191-51 
1191-52 
1191-53 
1191-54 
1192-55 
1192-56 
1192-57 
1192-58 
1192-59 
1192-60 
1192-61 
1193-62 
1193-63 
1193-64 
1193-65 
1193-66 
1193-67 
1193-68 
1193-69 
1193-70 
1193-71 
1193-72 
1193-73 
1193-74 
1193-75 
1194-76 
1194-77 
| 1194-78 

1194-79 
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32 Cye 
Page Note 


1194-80 
1194-81 
1194-82 
1194-83 
1194-84 
1194-85 
1194-86 
1194-87 
1194-88 
1194-89 
1195-90 
1195-91 
1195-92 
1195-93 
1195-94 
1195-95 
1195-96 
1195-97 
1195-98 
1195-99 
1195- 1 
1195- 2 
1196- 3 


1196- 4 
1196- 5 
1196- 6 
1196- 7 
1196- 8 
1196- 9 
1196-10 
1196-11 
1196-12 
1196-13 
1196-14 
1196-15 
1196-16 
1196-17 
1197-18 
1197-19 
1197-20 
1197-21 
1197-22 
1197-23 
1197-24 
1197-25 
1197-26 
1197-27 
1197-28 


1197-29 


1197-30 
1197-31 
1197-32 
1197-33 
1198-34 
1198-35 
1198-36 
1198-37 
1198-38 
1198-39 
1198-40 
1198-41 
1198-42 
1198-43 
1198-44 
1198-45 
1198-46 
1198-47 
1198-48 
1199-49 
1199-50 
1199-51 
1199-52 
1199-53 
1199-54 
1199-55 
1199-56 
1199-57 
1199-58 
1200-59 
1200-60 
1200-61 
1200-62 
1200-63 
1200-64 
1200-65 
1200-66 
1200-67 
1201-68 
1201-69 
1201-70 
1201-71 
1201-72 
1201-73 
1201-74 
1201-75 


32 Cye 
Page Note 


1202-76 
1202-77 
1202-78 
1202-79 
1202-80 
1202-81 
1202-82 
1202-83 
1202-84 
1202-85 
1202-86 
1202-88 
1202-89 
1203-90 
1203-91 
1203-92 
1203-93 
1203-94 
1203-95 
1203-96 
1203-97 
1203-98 
1203-99 
1203- 1 
1203- 2 
1203- 3 
1203- 4 
1204- 5 
1204- 6 
1204- 7 
1204- 8 
1204- 9 
1204-10 
1204-11 
1204-12 
1204-13 
1204-14 
1204-15 
1204-16 
1205-17 
1205-18 
1205-19 
1205-20 
1205-21 
1205-22 
1205-23 
1205-24 
1205-25 


Sec. |Page Note Sec. )Page Note Sec. 
697 | 1210-73 702 | 1221-71 707 
697 | 1210-74 702 | 1222-72 107 
697 | 1210-75 702 | 1292-73 107 
697 | 1210-76 703 | 1222-74 707 
698 | 1211-77 703 | 1222-75 707 
698 | 1211-78 703 | 1222-76 708 
698 | 1211-79 703 | 1222-77 708 
698 | 1211-80 708 | 1222-78 708 
698 | 1211-81 703 | 1223-79 708 
698 | 1211-82 703 | 1223-80 708 
698 | 1211-83 703 | 1223-81 708 
699 | 1211-84 708 | 1223-83 708 
699 | 1211-85 703 | 1224-84 708 
699 | 1211-86 708 | 1224-85 708 
699 | 1211-87 703 | 1224-86 708 
699 | 1211-88 703 | 1224-87 708 
699 | 1211-89 703 | 1224-88 708 
699 | 1212-90 703 | 1224-89 708 
699 | 1212-91 703 | 1224-90 708 
699 | 1212-92 708 | 1224-91 = 708 
699 | 1212-93 703 | 1224-92 708 
699 } 1213-94 704 | 1224-93 708 
699 | 1213-95 704 | 1224-94 708 
699 } 1213-96 704 | 1224-95 708 
699 | 1213-97 704 | 1224-96 708 
699 | 1213-99 704 | 1224-97 708 
699 | 1213- 2 705 | 1224-98 708 
699 | 1214-3 705 | 1225-99 Toit 
699 | 1214-4 705 | 1225-1 708 
699 | 1214-5 705 | 1225- 2 708 
699 | 1214- 6 705 | 1225-3 108 
699 | 1214-7 705 | 1295- 4 _ 708 
699 | 1214- 8 705 | 1225-5 Bw tik 
699 | 1214-9 Wau) 1225-16) | ae 708 , 
699 | 1215-10 705 | 1225-7 ; 108 
699 | 1215-11 705 | 1225- 8 708 
699 | 1215-12 705 | 1225-9 > 108 

699 | 1215-13 705 | 4225-10 , 708 
699 | 1215-14 705 | 1226-11 708 
700 | 1215-15 706 } 1226-12 708 
700 | 1215-16 706 | 1226-13 408 
700 | 1215-17 706 | 1226-14 708 
700 | 1216-18 706 | 1226-15 ~ 9108 
700 | 1216-19 _ 106 | 1226-16 708 
700 | 1216-20 706 .| 4226-17 708 
700 | 1216-21 706 | 1226-18 708 
700 | 1216-22 706 | 1226-19 708 
700 | 1216-23 706 | 1227-20 708 
700 | 1216-24 706 | 1227-21 708 
700 | 1217-25 706 | 1297-22 1 -108 
700 | 1217-26 706 | 1227-23 708 
700 | 1217-27 706 | 1227-24 708 
700 | 1217-28 706 | 1227-25 1208 
700 | 1217-29 706 | 1227-26 ens 
700 | 1217-30 706 | 1227-27 708 
700 | 1217-81 706 | 1227-28 708 
700 | 1217-32 706 | 1227-29 708 
700 | 1218-33 706 | 1227-30 708 
700 | 1218-34 706 | 1227-31 108 
701 | 1218-35 706 | 1227-32 708 
701 | 1218-36 706 | 1228-338 708 
701 | 1218-37 706 | 1298-34 108 
701 | 1218-38 706 | 1228-35 708 
701 | 1218-39 706 | 1228-36 708 
701 | 1218-40 706 | 1228-37 708 
701 | 1219-41 706 | 1228-38 108 
701 | 1219-42 706 | 1228-39 708 
701 | 1219-43 706 | 1228-40 108 
701 | 1219-44 706 | 1228-41 708 
701 | 1219-45 706 | 1228-42 108 
701 | 1219-46 706 | 1229-43 708 
701 | 1219-47 706 | 1229-44 708 
701 | 1219-48 706 | 1229-45 708 
701 | 1219-49 706 | 1229-46 708 
701 ; 1220-50 706 | 1229-47 708 
701 | 1220-51 706 | 1229-48 708 
701 | 1220-52 706 | 1229-49 108 
701 | 1220-53 707 | 1229-50 709 
701 | 1220-54 707 | 1229-51 709 
701 | 1220-55 707 | 1229-52 » 709 
701 | 1220-56 707 | 1230-53 709 
701 | 1220-57 707 | 1230-54 709 
701 | 1220-58 707 | 1230-55 709 
701 | 1220-59 707 | 1230-56 709 
701 | 1220-60 ‘707 | 1230-57 709 
701 | 1220-61 ‘ 707 | 1230-58 709 
701 | 1220-62 107 |° 1230-59 ~ 709 
701 | 1221-63 707 | 1230-60 : 709 
702 | 1221-64 707 | 1230-61 709 
702 | 1221-65 | 707 | 1231-62 709 
702 | 1221-66 7 | 1231-63 709 
102 | 1221-67 707 | 1231-64 + 709 
702 | 1221-68 707 | 1231-65 + -709 
702 |, 1221-69 ~ 107 |, 1281-66 > 709 
702 | 1221-70 707 | 1231-67 709 


Ix 


32 Cyc 
“Page Note 
1231-68 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


32 Cyc 
Page Note 
1316-64 
1316-65 
1316-66 
1316-67 
1316-68 
1316-69 
1817-70 
1317-71 
1317-72 
1317-73 
- 1318-75 
1318-76 
1318-77 
1319-78 
1319-79 
1319-80 
1319-81 ' 
1319-82 
1319-83 
1319-84 
1319-85 
1319-86 
1319-87 
1319-88 
1320-89 
1320-90 
1320-91 
1320-92 
1820-93 
1320-94 
1320-95 
1820-96 
1321-97 
1321-98 
1321-99 
1321- 1 
1321- 2 
1321- 3 
1321- 4 
1321- 5 


1324-27 


713 
713 


PUBLIC LANDS—Continued 


| 


Sw wel po ee 
32 Cyc 50C.J. 32 Cye 50C.J., 382 Cye 50 C.J.| 32 Cye 
Page Note ec. |Page Note See. |Page Note Sec. |Page Note 
1238-27 713 | 1241-56 725 | 1243-84 734 | 1245-13 
1238-28 713 | 1241-57 726 | 1248-85 734 | 1245-14 
. 1288-29 713 | 1241-58 727 | 1243-86 734 | 1245-15 
1238-30 3.) 1241-59 727 | 1243-87 734 | 1245-16 
1238-381 713 | 1241-60 727 | 1243-88 734 | 1245-17 
1239-32 713 | 1241-61 727 | 1248-89 734 | 1246-18 
1239-33 718 | 1241-62 728 | 1243-90 734 | 1246-19 
1239-34 713 | 1241-63 728 | 1248-91 734 | 1246-20 
1239-35 713 | 1241-64 728 | 1244-92 734 | 1246-21 
1239-36 713 | 1242-65 728 | 1244-93 734 | 1246-22 
1239-37 713 | 1242-66 729 | 1244-94 734 | 1246-23 
1239-38 713 | 1242-67 729 | 1244-95 734 | 1246-24 
1239-389 713 | 1242-68 729 | 1244-96 784 | 1246-25 
1239-40 714 | 1242-69 729 | 1244-97 734 | 1246-26 
1239-41 714 | 1242-70 729 | 1244-98 734 | 1246-27 
1239-42 714 ) 1242-71 729 | 1244-99 734 | 1246-28 
1240-43 716 | 1242-72 729 | 1244-1 734 | 1247-29 
1240-44 T17 | 1242-78 729 | 1244- 2 734 | 1247-30 
1240-45 718 | 1242-74 729 | 1244-3 734 | 1247-381 
1240-46 718 | 1242-75 729 | 1244-4 734 | 1247-32 
1240-47 719 | 1242-76 730 | 1244-5 734 | 1247-33 
1240-48 120 | 1243-77 730 | 1244-6 735 | 1247-34 
1240-49 721 | 1243-78 731 | 1244-7 735 | 1247-385 
1240-50 722 | 1243-79 732 | 1244- 8 735 | 1247-36 . 
1241-51 722 | 1243-80 733 | 1244-9 735 | 1247-37 
1241-52 723 | 1243-81 733 | 1245-10 735 | 1247-38 
1241-58 723 | 1243-82 783 | 1245-11 735 | 1247-39 
1241-54 724 | 1243-83 784 | 1245-12 736 | 1247-40 
1241-55 724 
QUIETING TITLE 
iW rupean) aurea 
32 Cyc 51 oa 82 Cye 610.3.) 32 Cyc 51C.J.| 382 Cys 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note 
1324-28 54 | 1332-91 81 | 1343-54 119 | 1249-17 
1324-29 55 | 1833-92 81-| 1343-55 119 | 1349-18 
1325-30 56 | 1833-93 82 | 1343-56 121 | 1849-19 
1325-31 56 | 1383-94 82 | 1343-57 121 | 1350-20 
1325-32 57 | 1333-95 83 | 1348-58 122 | 1350-21 
1325-33 57 | 1383-96 83 | 1343-59 122 | 1351-23 
1325-34 58 | 1333-97 85 | 1343-60 123 | 1351-23 
1325-35 58 | 1333-98 85 | 1343-61 123 | 1851-24 
1325-36 59 | 1333-99 85 | 1344-62 123 | 1351-25 
1325-37 117 | 1333- 1 85 | 1344-63 123 | 1351-26 
1325-38 60 | 1834- 2 86 | 1344-64 123 | 1351-27 
1325-39 60 | 1334 3 86 | 1344-65 124 | 1851-28 
1326-40 61 | 1334- 4 86 | 1844-66 124 | 1851-23 
1326-41 61 | 18384- 5 87 | 1844-67 $§ 15-20 | 1351-30 
1326-42 62 | 1334- 6 89 | 1344-68 225 | 1852-31 
1326-43 63 | 1834-7 90 | 1344-69 125 | 1352-32 
1326-44 63 | 1334- 8 90 | 1344-70 126 | 1352-33 
1326-45 64 | 1334- 9 91 | 1344-71 126 | 1852-34 
1326-46 64 | 1834-10 92 | 1344-72 126 | 1852-35 
1326-47 64 | 1834-11 Bstates § 172 | 1344-73 126 | 1852-36 
1326-48 64 | 1334-12 93 | 1845-74 126 } 1353-37 
1326-49 64 | 1834-13 94 | 1845-75 127 | 1853-38 
1327-50 64 | 1334-14 95 | 1845-76 127 | 1853-39 
1327-51 64 | 1835-15 95 | 1845-77 127 | 1853-40 
1827-52 64 | 1335-16 96 | 1346-78 130 } 1853-41 
1327-53 64 | 1335-17 98 | 1346-79 193 | 1853-42 
1327-54 65 | 1335-18 98 | 1346-80 134 | 1353-43 
1327-56 65 | 1887-19 100 } 1846-81 134 | 1853-44 
1327-57 65 | 1837-20 100 | 1346-82 134 | 1854-45 
1827-59 66 | 1837-21 101 | 1346-83 135 | 1354-46 
1327-60 67 | 1837-22 99 | 1846-84 185 | 1854-47 
1328-61 68 | 1337-23 102 | 1346-85 185 | 1354-49 
1328-62 68 | 1888-24 103 | 1846-86 135 | 1354-50 
1328-63 69 | 1338-25 104 | 1846-87 187 | 1855-51 
1328-64 69 | 1338-26 105 | 1846-88 187 | 1855-52 
1328-65 70 | 1838-27 106 | 1347-89 137 | 1355-53 
1328-66 71 | 1339-28 105 | 1847-90 141 | 1855-54 
1329-67 72 | 1389-29 107 | 1847-91 187 | 1855-55 
1329-68 72 | 1339-30 107 | 1847-92 144 | 1855-56 
1329-69 72 | 1389-381 108 | 1347-93 144 | 1855-57 
1329-70 73 | 1840-32 107 | 1347-94 144 | 1855-58 
1330-71 74 | 1340-33 109 | 1847-95 188 | 1355-59 
1330-72 75*| 1840-34 109 | 1347-96 188 | 1355-60 
1330-78 75 | 1340-35 110 | 1847-97 189 | 1855-61 
1831-74 75 | 1340-386 111 | 1348-98 140 | 1856-62 
1331-75 74 | 1340-37 112 { 1348-99 142 | 1856-63 
1331-76 74 | 1840-38 118 | 1348-1 142 | 1356-64 
1331-77 76 | 1341-39 113 | 1848- 2 148 | 1856-65 
1331-78 77 | 1341-40 113 | 1848- 3 145 | 1356-66 
1331-79 V7 | 1841-41 115 | 1848- 4 146 | 1856-67 
1331-80 77 | 1341-42 115 | 1848-5 146 | 1856-69 
1331-81 U7 | 1341-43 114 | 1348- 6 145 | 1856-70 
1331-82 U7 | 1842-44 114 | 1348- 7 147 | 1356-71 
1331-83 78 | 1342-45 114 | 1348- 8 147 | 1856-72 
1332-84 Hx, & Adm, | 1842-46 114 | 1848- 9 147 | 1356-73 
§ 599 | 1342-47 114 | 1848-10 148 | 1356-74 
1332-85 Seas 1342-48 116 | 1848-11 150 | 1857-75 
1332-86 seams 1342-49 117 | 1348-12 150 | 1857-76 
1332-87 eh chy 1348-50 117 | 1849-13 150 | 1857-77 
1832-88 srnse 1348-51 118 | 1349-14 151 | 1857-78 
1332-89 80 | 1343-52 118 | 1349-15 151 } 1357-79 
1332-90 81 | 1348-53 118 | 1349-16 152 | 1857-80 


1417-42 
1447-43 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


a. 
51 C.J.| 32 Cye 
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173 | 1861-35 
173 | 1361-36 
173 | 1362-37 
177 | 1362-38 
I77 | 1362-39 
176 | 1362-40 


1367-87 


1418-44 


1418-45 
1419-46 
1419-47 
1419-48 
1419-49 
1419-50 
1419-51 


1419-52 
1420-53 
1420-54 
1421-55 


1421-56 
1421-57 
1421-58 
1421-60 
1422-61 
1422-62 
1422-64 
1422-65 
1422-66 
1422-67 
1423-68 
1423-69 
1423-70 
1423-71 
1423-72 
1423-73 
1423-74 
1423-75 
1423-76 
1424-77 
1424-78 
1424-79 
1424-80 
1424-81 
1424-82 
1424-83 
19 | 1424-84 
19 | 1424-85 


To! 4 
SS Gi ap <3 3m 01 0101.00 00 00 00 60 00 00 00 or HO ada a3 CS TEs C9 C9 ROHS ED BV aa KO CTOTOTR 
a Be Rie ee Ee EE EE Se oe ee Sea ee ee ES See a eee ee 
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271 
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§§ 
272, 273 
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Elections § 
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EN 
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QUIETING TITLE—Oontinued 
ca! 


|_ 32 Cye 
Sec. |Page Note 


1367-88 
1367-89 
1367-90 
1368-91 
1368-92 
1368-93 


1424-86 
1424-87 
1425-88 
1425-89 


(ay 
51 C.J. | 


214 


QUO WARRANTO 


{ 


1375-43 
1375-44 
1375-45 
1375-46 
1375-47 
1375-48 
1375-49 
1376-50 
1376-51 
1376-52 
1376-53 
1376-54 
1376-56 
1376-56 
1376-57 
1376-58 
1377-59 
1377-60 
1377-61 
1377-62 
1877-63 
1377-64 
1377-65 
1377-67 
1377-68 
1378-69 
1378-70 
1378-71 
1378-72 
1378-73 
1378-74 
1378-75 
1378-76 
1378-77 
1378-78 
1378-79 
1378-80 
1378-81 
1379-82 


1380-83 - 


1880-84 
1380-85 
1380-86 
1380-87 
1380-88 
1381-89 
1381-90 
1381-91 
1381-92 
1381-93 
1381-94 
1881-95 


1430-30 
1430-31 
1430-32 
1431-33 
1431-35 
1431-36 
1431-37 
1431-40 
1431-42 
1431-43 
1432-44 
1432-45 
1432-46 
1432-47 
143248 
1432-49 
1433-50 
1433-51 
1433-52 
1433-53 
1433-54 
1433-55 
1434-56 
1434-58 
1434-59 
1434-60 
1434-61 
1434-62 
1435-63 
1435-64 
1435-65 
1435-66 
1435-67 
1436-69 


1437-81 


32 Cyc 
Sec. |Page Note 


61 C.J. 


Sec. 
245 


bem 
32 Cye 51 C.J. 
|\Page Note Sec. 
1881-96 264 
1382-97 264 
1382-98 265 
1382-99 267 
1882- 1 268 
1382- 2 270 
1882- 3 270 
1382- 4 270 
1383- 5 270 
1383- 6 270 
1383- 7 270 
1383- 8 271 
1383- 9 272 
1383-10 272 
1383-11 272 
1383-12 272 
1383-13 272 
1383-14 273 
1383-15 273 
1383-16 273 
1383-17 274 
1384-18 274 
1384-19 280 
1384-20 Judgm. § 1363 
1384-21 281 
1884-22 281 
1384-23 281 
1384-24 282 
1884-25 282 
1384-26 285 
1384-27 285 
1384-28, 286 
1384-29 286 
1385-30 286 
1385-31 286 
1385-32 286 
1385-33 286 
1385-34 286 
1385-35 286 
1386-36 287 
1386-37 287 
1386-38 287 
1386-39 287 
1386-40 288 
1386-41 289 
1386-42 290 
1387-43 290 
1887-44 291 
1887-45 292 
1387-46 293 
1387-47 294 
1387-43 294 
1437-82 28 
1437-83 26 
1438-84 25 
1438-85 25 
1438-86 25 
1438-87 25 
1438-88 25 
1438-89 25 
1438-90 25 
1438-91 25 
1439-92 25 
1439-93 25 
1439-94 53 
1439-95 63 
1439-96 63 
1439-97 63 
1439-98 53 
1439-99 53 
1440- 1 53 
1440- 3 82 
1440- 4 82 
1440- 5 32 
1440- 6 87 
1440- 7 39 
1440- 8 39 
1440- 9 40 
1441-10 44 
1441-11 41 
1441-12 40 
1441-13 40 
1441-14 40 
1441-15 40 
1441-16 40 
1442-17 40 
1442-18 41 
1442-19 41 
1442-20 22 
1442-21 75 
1443-22 41 
1443-23 44 
1443-24 44 
1443-25 44 
1443-26 


1448-77 
1448-79 


o 


. 


Ixii CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


QUO WARRANTO—Oontinued 


Fv) SH FO I Os FO se oO) Ot OO SS 
32 Cye 51C.J.| 32 Oye 51C.J.| 32 Cye 51C.J.| 32 Cye 51C.J.| 32 Cye 51C.J.| 32 Cye 51 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
1448-80 56 | 1452-8 58 | 1455-35 63 | 1459-67 70 | 1462-99 18 | 1465-29 85 
1449-81 56 | 1453- 9 58 | 1456-36 63 | 1459-68 71 | 1462-1 78 | 1465-30 85 
1449-82 56 | 1453-10 58 | 1456-37 63 | 1459-69 71 | 1462-2 79 | 1465-31 85 
1449-83 55 | 1453-11 58 | 1456-38 63 | 1459-70 71 | 1462-3 79 | 1465-32 86 
1449-84 55 | 1453-12 60 | 1456-39 63 | 1459-71 72 | 1462- 4 79 j 1465-83 86 
1449-86 57 | 1453-13 60 | 1456-40 65 | 1459-73 32 | 1462-5 79 1465-34 86 
1449-87 57 | 1453-14 62 | 1456-41 65 | 1459-74 70 | 1462-6 == 79 | 1465-35 86 
1450-88 57 | 1453-15 62 | 1456-42 67 | 1460-76 71 | 1463- 7 : 79 | 1465-36 Mand. § 463 
1450-89 57 | 1453-16 62 | 1456-43 67 | 1460-77 71 | 1463- 8 79 | 1465-38 87 
1450-90 57 | 1453-17 62 | 1457-44 67 | 1460-81 75 | 1463- 9 79 | 1466-39 87 
1450-91 59 | 1453-18 62 | 1457-45 67 | 1460-82 75 | 1463-11 80 | 1466-40 88 
1450-92 59 | 1453-19 62 | 1457-46 67 | 1460-83 75 | 1463-12 80 | 1466-41 87 
1450-93 59 | 1453-20 63 | 1457-47 , 67 ; 1461-84 75 | 1463-13 80 | 1466-42 87 
1451-94 59 | 1454-21 63 | 1457-49 69 | 1461-85 75 | 1463-14 80 | 1466-43 87 
1451-95 59 | 1454-22 62 | 1457-50 69 | 1461-86 75 | 1463-16 81 | 1466-44 87 
1451-96 59 | 1454-23 62 | 1457-51 69 | 1461-87 76 | 1463-17 81 | 1466-45 87 
1451-97 Elections 1454-24 64 | 1457-52 69 | 1461-88 76 | 1463-18 81 ; 1466-46 87 
§ 292 | 1454-25 64 | 1457-55 55 | 1461-89 76 | 1463-19 81 ; 146647 87 
1452-98 59 | 1455-26 64 | 1457-57 68 | 1461-90 76 | 1463-20 82 | 1466-48 87 
1452-99 59 | 1455-27 64 | 1458-58 68 | 1461-91 76 | 1464-21 82 | 1466-50 87 
1452-1 59 | 1455-28 64 | 1458-59 68 } 1461-92 76 | 1464-22 82 | 1467-51 87 
1452- 2 59 | 1455-29 64 | 1458-60 68 | 1461-93 76 | 1464-23 82 | 1467-52 87 
1452- 3 59 | 1455-30 64 | 1458-61 68 | 1461-94 76 | 1464-24 84 | 1467-55 89 
1452- 4 59 } 1455-31 64 | 1458-62 68 | 1461-95 76 | 1464-25 84 | 1467-56 89 
1452- 5 58 | 1455-32 64 | 1458-64 70 | 1462-96 76 | 1464-26 83 | 1467-57 89 
1452- 6 58 | 1455-33 64 | 1458-65 70 | 1462-97 79 | 1464-27 83 | 1467-58 89 
1452- 7 58 ) 1455-34 63 + 1459-66 71 | 1462-98 78 | 1464-28 85 | 1467-59 89 
RAILROADS 
—_> 1 Oh Ee ot) en a) ee On Ot ) ee een ee) OO 
83 Cye 5185203.) 33 Cyc 5185209.) 33 Cye 51852 C.J.) 33 Cye 51852 C3.) 33 Cye 51852 C.J.) 33 Cye 51 &52 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
33-1 al 39-67 8 45-33 75 53-96 Pub. Utili- 61-65 16 71-37 42 
33- 2 1 39-68 8 45-34 75 ties § 161 61-66 16 71-38 42 
34-3 3 39-69 Mun. Corp. 45-35 75 53-972 *¢ $8 61-67 16 71-39 42 
34- 4 3 § 564 45-36 74 54-1 11 61-68 44 72-40 42 
34-5 Str. R. R. 39-70 8 45-37 74 54- 2 11 61-69 44 72-41 42 
34- 6 1 39-71 8 46-38 Pub. Utili- 54- 3 nhe 61-70 44 72A2 42 
34- 7 il 40-72 10 ties § 72 54-4 At 61-71 44 72-43 42 
34-8 ui 40-73 10 46-39 ‘ es 54-5 el! 61-72 44 72-44 42 
34-9 au 40-74 10 46-40 ‘* of 54- 6 11 61-73 44 72-45 42 
34-10 1 40-15 10 46-41 74 54-7 ly 62-74 44 73-46 42 
34-11 1 40-77 10 46-42 Pub. Utili- 55- 9 11 62-75 44 73-47 42 
34-12 1 40-78 10 ties § 74 55-10 ht 62-76 44 7348 43 
35-13 1 40-79 10 46-43 7 55-11 11 62-77 17 73-49 Carriers 
35-15 1 40-80 10 46-44 ‘ § 74 55-12 12 62-78 17 § 1081 
35-16 af 40-81 10 46-45 “* § 79 55-13 12 62-79 17 73-50 ES LOTS, 
35-17 1 41-82 10 46-46‘ § 114 55-14 12 62-80 17 73-51 se | S081. 
35-18 ak 41-83 10 47-47 “* - §114 55-15 12 63-81 17 73-52 «« § 1086 
35-19 1 41-84 10 47-48 “é § 78 56-16 12 63-82 17 73-53 ss § 629 
35-20 af 41-85 10 48-49“ § 79 56-17 12 63-83 19 73-54 , 45 
35-21 1 41-86 10 48-50 ‘* § 78 56-18 12 63-84 19 73-55 45° 
35-22 at 41-87 10 48-51 << $§ 80 56-19 12 63-85 25 73-56 45 
35-23 1 41-88 10 48-52‘ § 79 56-20 12 63-86 806 74-57 45 
35-24 a 41-89 10 48-53“ a 56-21 12 63-87 806 | - 74-58 45 
35-25 al 42-90 10 48-54 ‘* se 56-22 12] 64-88 26 74-59 45 
35-26 1 42-91 Carriers § 48 48-55 Sf W 56-23 12 64-89 26 74-60 Const. L. 
35-27 1 42-92 os & 48-56 ‘‘ § 80 56-25 Corp. § 181 64-90 26 § 664 
36-28 1 42-93 S . 49-57 ‘* ss 56-27 13 64-91 31 74-61 se § 665 
36-29 1 42-94 ee oe 49-58 ‘* § 75 56-28 13 65-92 29 74-62 45 
36-30 1 42-96 ot sf 49-59 <f or 57-29 13 65-94 27 74-63 45 
36-31 4 42-97 “s as 49-60 ‘ ee 57-30 13 65-95 34 74-64 45 
36-32 4 42-98 s ey 49-61 ‘‘ § 76 57-31 13 65-96 34 74-65 45 
36-33 481 42-99 ex we 49-62 ‘ cs 57-32 13 65-97 36 74-66 45 
36-34 4 43- 1 Carriers § 48 49-63 ‘ “e 57-33. 14° 65-98 37 74-67 45 
36-35 4 43- 2 es ge 49-64  ‘* ss 58-34 14 66-99 37 74-68 45 
36-36 4 43- 3 ee ae 49-65 ‘‘ ee 58-35 14 66- 1 387 75-69 131 
36-37 4 43- 4 se 49-66 ‘* ie 58-36 14 66- 2 37 75-70 156 
37-38 4 43- 5 $2 oa 49-67 Pub. Utili- 58-37 14 67- 3 37 75-71 Corp. § 382 
37-39 4 43- 6 ee se ties § 77 58-38 14 67- 4 37 75-72 153 
37-40 4 43- 7 “ se 49-68 ‘* oe 58-39 14 67- 5 37 75-73 424 
37-41 4 43- 8 ee a 50-69 ** § 82 58-40 14 67- 6 37 15-74 140 
37-42 4 43- 9 se ee 50-70 “f § 101 58-41 14 67- 7 37 75-75 141 
37-43 4 43-10 12 50-71 ‘ § 103 59-42 11 67- 8 37 75-76 Pub. Utili- 
37-44 4 43-11 45 biata 7 <* LY 59-43 11 68- 9 39 ties § 77 
37-45 4 43-12 45 51-73 “f § 115 59-44 14 68-10 3 75-77 45 
37-46 4 43-13 45 51-74“ § 124 59-45 14 68-11 39 75-718 45 
37-47 4 43-14 12 51-75 “¢ § 149 59-46 14 68-12, 39 75-79 45 
37-48 6 44-15 72 51-76 ‘¢ se 59-47 15 69-13 36 75-80 45 
37-49 6 44-16 2 51-77 ** se 60-48 15 69-14 36 76-81 45 
38-50 6 44-17 12 51-78 ‘* § 162 60-49 14 69-15 41 76-82 46 
38-51 6 44-18 45 51-79 < § 117 60-50 15 69-21 41 76-83 46 
38-52 6 44-19 45 51-80 ‘* § 79 60-51 15 70-22 41 76-84 46 
38-53 6 44-20 45 51-82 Mand. § 590 60-52 15 70-23 AL 76-85 46 
38-54 6 44-21 45 52-83 Pub. Utili- 60-53 15 70-24 41 76-86 46 
38-55 6 44-22, 72 ties § 115 60-54 15 70-25 41 76-87 46 
38-56 6 44-23 72 52-84 ‘ § 124 60-55 16 70-26 41 76-88 
38-57 6 44-24 Mun. Corp. 52-85“ § 127 60-56 16 70-27 g 76-89 Corp. § 195 
38-58 7 § 564 52-86 § 146 60-57 16 70-28 9 76-90 AT 
38-59 iq 45-25 74 58-88 “ § 144 61-58 16 70-29 9 76-91 | AT 
38-60 7 45-26 vi) 53-89 @ § 140 61-59 16 71-30 9 77-92 47 
38-61 7 45-27 74 53-90 ‘* § 149 61-60 16 71-81 9 77-93 AT 
38-62 q 45-28 75 58-91 <“ q 61-61 16 71-32 ° ) 71-94 47 
39-63 q 45-29 i) 58-92 ¢ te 61-62 16 71-33 9 77-95 47 
39-64 us 45-30 75 53-93 “* § 151 61-63 16 71-34 42 77-96 47 
39-65 8 45-31 75 53-94 ‘* a 61-64 16 71-35 42 T1-9T 47 
39-66 8 45-32 75 538-95 ** “ 71-86 42 11-98 ‘47 


r= 
33 Cye 
Page Note 


Ti-99 
Ti- 2 
T7- 3 
TI- 4 
78- 5 
78- 6 
78- 7 
78- 8 
78-9 
78-10 
78-11 
78-12 
78-13 
78-14 
78-15 
79-16 


sy 
51852 C.3. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


33 Cye 51&52 C.J. 
Page Note Sec. 
87-1 115 
87- 2 115 
87-3 115 
88- 4 116 
88-5 115 
88- 6 115 
88- 8 115 
88- 9 115 
88-10 115 
88-11 115 
88-12 115 
88-14 116 
89-15 116 
89-16 116 
89-17 17 
89-18 117 
89-19 117 
89-20 117 
90-21 117 
90-22 117 
90-23 117 
90-24 117 
90-25 117 
90-26 117 
90-27 117 
90-28 118 
90-29 118 
90-30 118 
91-31 118 
91-32 118 
91-33 118 
91-34 117 
91-35 117 
91-36 118 
91-37 118 
91-38 118 
91-39 118 
91-40 118 
91-41 118 
91-42 118 
91-43 118 
91-44 118 
91-45 121 
91-46 121 
92-47 119 
92-48 119 
92-49 119 
92-50 119 
92-51 119 
93-52 119 
93-53 119 
93-54 119 
93-55 119 
93-56 119 
93-57 119 
93-58 118 
93-59 118 
93-60 120 
93-61 120 
94-62 120 
94-63 118 
94-64 118 
94-65 118 
94-66 121 
94-67 121 
95-68 121 
95-69 121 
95-71 105 
95-72 105 
95-73 105 
95-74 105 
95-75 105 
95-76 105 
95-77 105 
95-78 105 
96-79 105 
96-80 105 
96-81 99 
96-82 99 
96-84 96 
96-85 106 
96-86 106 
96-87 106 
96-88 106 
97-89 106 
97-90 106 
97-91 106 
97-92 105 
97-93 105 
97-94 105 
97-95 105 
97-96 105 
98-97 106 
98-98 106 
98-99 106 
98-1 106 
98- 2 106 
98~ 3 106 
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51852 C.J.| 33 Cye 
Sec. | Page Note 
106 112-20 
108 112-21 
109 112-22 
109 113-23 
109 113-24 
109 113-25 
107 113-26 
107 118-27 
107 113-28 
107 113-29 
107 113-30 
107 118-31 
107 113-32 
107 114-33 
108 | 114-34 
108 114-35 
108 114-36 
108 114-37 
108 114-88 
108 114-39 
108 115-40 
108 115-41 
108 115-42 
108 115-43 
108 115-44 
198 115-45 
108 115-46 
108 | 115-47 
108 115-48 
109 115-49 
109 116-50 
109 116-51 
109 116-52 
109 116-53 
107 116-54 
109 116-55 
109 116-56 
109 116-57 
109 116-58 
109 | 116-59 
109 116-60 
109 116-61 
109 116-62 
109 117-63 
109 117-64 
109 117-65 
110 117-66 
110 117-67 
110 117-68 
111 117-69 
11 117-70 
111 117-71 
111 118-72 
98 118-73 
98 118-74 
106 119-75 
106 119-76 
112 119-77 
112 119-78 
112 119-79 
112 119-80 
112 119-81 
103 119-82 
103 119-83 
103 119-84 
103 119-85 
103 119-86 
612 119-87 
103 120-88 
108 120-89 
103 120-90 
103 120-91 
570 120-92 
104 120-93 
104 120-94 
118 120-95 
113 120-96 
118 120-97 
113 120-98 
113 120-99 
113 120-1 
113 121- 2 
118 121- 3 
113 121- 4 
122, 121- 5 
122 121- 6 
122 121-7 
122 121- 8 
122 121- 9 
122 121-10 
122 122-11 
122 122-12 
122 122-18 
122 122-14 
122 122-15 
122 122-16 
122 128-17 
123 123-18 


| —wcx~ — 
61852 C.J.) 3838 Cye 618&52 C.J. 
Sec. |Page Note Sec. 
123 123-19 135 
123 123-20 135 
123 123-21 135 
123 1238-22 185 
123 123-23 185 
123 123-24 136 
123 123-25 136 
123 124-26 186 
123 124-27 186 
123 124-28 136 
123 124-29 187 
123 124-20 1387 
124 124-81 187 
124 124-32 1387 
124 124-33 138 
125 124-34 138 
125 124-35 138 
125 124-36 1388 
125 124-37 138 
125 125-38 138 
125 125-39 188 
125 | 125-40 181 
125 125-41 181 
125 125-42 131 
125 126-43 181 
144 126-44 131 
144 | 126-45 131 
144 126-46 181 
144 126-47 181 
144 126-48 181 
144 |. 126-49 131 
144 126-50 181 
144 126-51 181 
144 | 127-52 131 
144 127-53 311 
144 127-54 311 
126 127-55. 150 
126 127-56 150 
126 127-57 150 
126 | 127-58 150 
126 127-59 151 
127 128-60 151 
127 | 128-61 5L 
10 128-62 151 
127 128-63 151 
127 128-64 151 
127 128-65 151 
127 128-66 151 
127 128-67 15 
128 129-68 151 
128 129-69 151 
128 129-70 151 
128 129-71 151 
128 129-72 151 
128 129-73 151 
128 129-74 151 
128 129-75 151 
128 129-76 151 
128 129-77 151 
128 129-78 151 
128 129-79 151 
311 180-80 151 
311 1380-81 151 
129 130-82 151 
129 130-83 151 
128 130-84 151 
130 130-85 151 
130 130-86 152 
130 130-87 152 
130 130-88 152 
146 130-89 152 
2 130-90 152 
2 130-91 152 
2 130-92 153 
2 | 131-93 153 
2 181-94 153 
2 131-95 153 
129 131-96 153 
129 131-97 163 
131 131-98 1 
2 131-99 153 
2{ 131-1 153 
2 131- 2 153 
129 131- 3 153 
129 131- 4 153 
134 131- 5 158 
1384 131- 6 153 
134 132- 7 153 
184 132- 8 153 
134 132- 9 153 
134 182-10 153 
134 132-11 153 
185 | 182-12 153 
18 182-18 153 
185 132-14 154 
185 | 132-15 154 
1385 133-16 154 
135 133-17 154 


33 Cye 
Page Note 


133-18 
133-19 
133-20 
133-21 
133-22 
133-23 
133-24 
133-25 
133-26 
133-27 
133-28 
133-29 
134-30 
134-31 
134-32 
134-33 
134-34 
134-35 
134-36 
134-37 


142-18 
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eon oo os oe ot eS ee oo oT) TET om een oI Oo oe 
33 Cye 51&52C.3.| 33 Cye 61852C.J.| 33 Cye 51&52C.3.| 33 Cye 51&52CJ3.) 33 Cye 51&52 C.J.) 33 Cye 51852 0.3. 

Page Note Sec. |Page Note Sec. |Page Note Sec. [Page Note Sec. | Page Note Sec. |Page Note Sec. 
142-19 158 | 151-17 172 | 166-21 197 | 179-20 228 | 190-21 240 | 203-17 1202 
142-20 158 | 151-18 172 | 166-22 197 | 179-21 216 | 190-22 240 | 203-19 269 
142-21 161 | 151-19 172 | 166-23 195 | 179-22 216 | 190-23 240 | 203-20 269 
142-22 158 | 151-20 172 | 166-24 197 | 179-23 217 | 190-24 240 | 203-21 475 
142-23 158 | 151-21 172 | 166-25 200 | 179-24 219 | 190-25 239 | 203-22 269 
142-24 158 | 151-22 182 | 167-26 200 | 179-25 219 | 190-26 240 | 203-23 267 
142-25 161 | 151-23 182} 167-27 200 | 179-26 219 | 190-27 ~=239 | 203-24 267 
142-26 158 | 151-24 183 | 167-28 200 | 180-27 220,| 190-28 241 } 203-25 267 
143-27 158 | 152-25 184 | 167-29 203 | 180-28 220 | 191-29 241 | 203-26 267 
143-28 158 | 152-26 174 | 167-30 205 | 180-29 220 | 191-30 241 | 203-27 270 
143-29 158 | 152-27 174 | 167-31 205 | 180-30 219 | 191-31 238 | 203-28 270 
143-30 158 | 153-28 174 | 167-32 204 | 180-31 224 | 191-32 238 | 204-29 271 
143-31 161 | 153-29 173 | 168-33 201} 181-32 223 | 191-33 238 | 204-80 260 
143 -32 159 | 154-30 173 | 168-34 201 | 181-33 220 | 191-34 Contracts 204-31 260 
143-33 159 | 154-31 176 | 168-35 201 | 181-34 220 § 422} 204-32 260 
143-34 161 |. 164-32 173 | 169-36 202} 181-35 231 | 191-35 241 | 205-33 261 
143-35 Yel | 154-33 177 | 169-37 202 | 181-36 231 | 191-36 244 | 205-34 263 
143-36 142 | 154-34 177 | .169-38 202 | 181-387 231 | 191-37 244 | 205-35 262 
144-37 142 | 154-35 177 | 169-39 203 | 181-38 231 | 191-38 244 | 205-36 262 
144-38 142 | 155-36 177 | 169-40 203 | 181-39 231 | 192-39 244 | 205-37 260 
144-39 142 | 155-37 177 | 169-41 204 | 181-40 231 | 192-40 251 | 205-38 263 
144440 142 | 155-38 178 | 170-42 202 | 182-41 220 | 192-41 245 | 206-39 263 
144-41 142 | 155-39 182 | 170-43 203 | 182-42 193-42 245 | 206-40 263 
144-42 142 | 155-41 482 | 170-44 206 | 182-43 222 | 193-43 246 | 206-41 263 
144-43 142 |. 155-42 178 | 170-45 206 | 182-44 222 | 193-44 245 | 206-42 263 
144-44 142 | 155-43 181 | 170-46 206 | 182-45 222) 193-45 252 | 206-43 263 
144-45 142 | 155-44 181 | 17047 182-46 222 93-46 ol | 206-44 264 
145-16 161 | 155-45 181 | 170-48 206 | 18247 222 | 193-47 Statutes 207-45 264 
145-47 142 | 156-46 181 | 17049 206 | 182-48 19 251 | 207+46 264 
145-48 142 56-4 174 | 170-50 182-49 223 | 194-49 251 | 207-47 264 
145-49 142 | 156-48 Em. Dom. 170-51 206 | 183-50 223 | 194-50 253 | 207-48 265 
145-50 142 § 522 | 170-52 206 | 183-51 223 | 194-61 251 | 20749 265 
145-51 142 | 156-49 °%* $545 | 171-53 206 | 183-52 223 | 194-52 251 | 208-50 265 
145-52 142 | 156-50 “ §545 | 171-44 206 | 183-53 + 223 | 194-53 251 | 298-51 265 
145-53 Mand. § 487 | 156-55 180 | 171-55 206 | 183-54 224 | 194-54 251 | 208-52 Mun. Corp 
145-54 fe ie 157-56 180 | 171-56 207 | 183-55 222 | 194-55 251 

/ 145-55 “$493 | 157-58 180 | 171-57 207 | 183-56 224 | 195-56 246 | 208-53 ** 
145-56 ee $482 | 157-59 180 | 171-58 207 | 183-57 225 | 195-57 246 | 208-54 264 

| 145-57 “*  § 671... 157-60 180 | 171-59 207 | 183-58 225 | 195-58 251 | 208-55 265 
146-58 ee 68 487 | 157-61 184 | 171-60 207 | 183-59 225 | 196-59 248 | 208-56 265 

. 146-59 id Ze 157-62 187} 171-61 207 | 183-60 225} 196-60 248 | 209-57 265 
146-60 143 |. 157-63 182 | 171-42 207 | 183-61 226 | 196-61 246 | 209-58 265 
146-61 143 | 157-64 Estoppel 171-63 207 | 183-62 226 | 197-62 ' 246 | 209-59 265 
146-62 143 $164 | 172-64 207 | 184-63 226 | 197-63 246 | 209-60 265 
146-63 143:| 158-65 ‘ 172-65 207 | 184-64 226 | 197-64 Mun. Corp. 209-61 265 
146-64 143) 158-66 ‘* < 172-66 208 | 184-65 226 § 3787 | 209-62 842 

» 146-65 143 | 158-67 Estoppel 172-67 208 | 184-66 226 | 197-45 “ 209-63 265 
146-66 166 |° $164 | 172-68 208 | 184-67 226 | 197-66 246 | 209-64 265 
146-67 166| 158-68 “ “ 172-69 208 | 184-68 231 | 197-67 247 | 209-65 265 
146-68 166 | 159-69 182 | 172-70 208 | 184-69 229 | 197-68 250 | 209-66 265 
147-69 166 | 159-70 182 | 173-71 208 | 184-70 229 | 197-69 250 | 209--67 265 
147-70 167 | 159-71 182 | 173-72 208 | 185-71 229 | 198-70 254 | 209-68 265 
147-71 167,| 159-73 Estoppel 173-73 208 | 185-72. 230 | 198-71 254] 210-69 265 
147-72 167 §164 | 173-74 208 | 185-78 230 | 198-72 254 | 210-70 265 
147-73 167 | .. 159-74 182_| 173-75 209 | 185-74 230 | 198-73 254 | 210-71 266 
147-74 167 |. 159-75 182 | 173-76 209 | 185-76 229 | 198-74 254 | 210-72 266 
147-75 167'|' 159-76 182'| 173-77 210 | 185-76 229 | 198-75 254 | 210-73 266 
148-76 167 | 160-78 185 | 173-78 211} 185-77 229 | 199-76 254 | 210-74 266 
148-77 167 | 160-79 185 | 173-79 211 | 185-78 232 | 199-77 254 | 210-75 266 
148-78 167 | 160-80 185 | 113-80 211 | 185-79 232 | 199-78 254 | 211-76 266 
148-79 167 | 160-81 186 | 173-81 211 | 185-80 33 | 199- 255 | 211-77 266 
148-80 168 | 160-82 186 | 174-82 1} 185-81 3 | 199-80 255 | 211-78 266 
148-81 168 | 160-83 186 | 174-83 Deeds § 381 | 186-82 233] 199-81 255 | 211-79 ‘ 266 
148-82 168 | 161-84 186 | 174-84 2 186-85 233 | 199-82 255 | 211-80 266 
148-83 "168 | 161-85 187 | 174-85 212 | 186-86 233 | 199-83 256 | 211-81 Nuisances 
148-84 168] 161-86 187 | 174-86 213 | 186-87 233 | 199-84 256 § 256 
148-85 Em. Dom.: 161-87 187 | 174-87 213 | 186-88 238 | 199-85 256 | 211-82 472 

§ 47]. 161-88 187 | 174-88 213 | 186-89 \ 283 | 200-86 256 | 211-83 Nuisances 

148-86 ** fet. 161-90 188 | 174-89 213 | 186-90 23: 200-87 256 § 255 
148-87  °% FA 162-91 188° | 175-90 211 | 186-91 233 | 200-88 814 | 211-84 s 
148-38 ** NS 162-92 188} 175-91 212 | 186-92 233 | 200-89 256 | 211-85 sy as 
148-89 ** #80 TS A GQHOS 188 | 175-92 212 | 187-93 233 | 200-90 256 | 212-86 2s C2 
148-90 ** ” 163-94 188 | 175-93 211 | 187-94 236 | 200-91 256 | 212-87 ae Ci 
149-91 168 |. 163-95 188 | 176-94 214 | 187-95 233 | 200-92 256 | 212-88 we as 
149-92 168: |' 163-96 190 | 176-95 214 | 187-96 233 | 200-93 252 | 212-89 “ ¢ 
149-93 168 | 163-97 190 | 176-96 214 | 187-97 233 | 200-94 258 | 212-90 269 
149-94 168 | 163-98 190 | 176-97 214 | 187-98 233 | 200-95 258 | 212-91 269 
149-95 169 | 163-99 190 } 176-98 214 | 187-99 233 | 200-96 258 | 212-92 1202 
149-96 169 | 163-1 190 |} 176-99 214] 187-1 233 | 200-97 258 | 212-93 269 
149-97 169 | 163- 2 191 176- 1 214 | 188- 2 233 | 201-98 258 | 213-94 269 
149-98 169 | 464-3 191 | 176-2 214 | 188-3 233 | 201-99 258 | 213-95 9269 
149-99 169 | -164- 4 191,| 176-3 227 | 188-4 233 | 201-1 258 | 213-96 : 270 
149- 1 169: | 1644 5 191/| 176- 4 215 | 188-5 233 | 201- 2 258 | 213-97 270 
149- 2 169 | 164-6 192.} 177-5 215 | 188- 6 232 | 201-8 258 | 213-98 Dyal 
149- g 169.| 164-7 192] 177-6 215 | 188-7 236 | 201- 4 Nuisances 213-99 O71 
149- 4 171 | 164-8 193 | 177-7 215 | 188-8 233 213-1 Dyal 
149- 5 171'| 165-9 193 | 177-8 215 | 188-9 235 | 201-5 < 213- 2 476 
150- 6 171'| 165-10 193 | 177-9 215 | 188-10 235 | 201- 6 af ‘ 213-3 272 
150- 7 171 | 165-11 194 | 177-10 216 | 189-11 235 | 201-7 259 | 214-4 272 
150- 8 171 165-12 194 177-11 216 189-12 235 202- 8 259 214- 5 272 
150- 9 17i | 165-13 194,.| 178-12 217 | 189-13 235 | 202-9 259 | 214-6 272 
150-10 171,| 165-14 192\| 178-13 217 } 189-14 239 | 202-10 259 | 214-7 272 
150-11 171 | 165-15 197 |. 178-14 218 | 189-15 239 | 202-11 268 | 214-8 272 
150-12 171 | 165-16 197 | . 178-15 218 | 189-16. 239 | 202-12 268 | 214-9 272 
150-13 171 | 165-17 197 { 178-16 Deeds § 380 | 189-17 239 | 202-18 268 | 214-10 272 
150-14 171 | 165-18 I97) |S LIS 17 216 | 189-18 239 | 202-14 268 | 214-11 272 
150-15 171 | 166-19 198'| 179-18 216 | 189-19 239 | _ 202-15 269 | 214-12 272 
150-16 172 | 166-20 197.| «179-19 216.| 189-20 239 | 202-16 269 | 214-13 272 


33 Cyc 
Page Note ec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note 
214-14 277 | ‘226-18 294] 236-23 314 | 246-20 327 | 258-21 
214-15 277 | 227-16 284 | 237-24 314 | 246-21 321 | 258-22 
214-16 277 | 227-17 284 | 237-25 314 | 246-22 321 | 258-23 
214-17 275 | 227-18 286 | 237-26 814 | 246-23 321 | 259-24 
215-18 277 | 227-19 286 | 237-27 314 | 246-24 821 | 259-25 
215-19 2738 | 228-26 293 | 237-28 314. | 247-25 321 | 259-26 
215-20 273 | 228-28 294 | 237-29 314 | 247-26 321 | 259-27 
215-21 275 28-29 Deeds § 438 | 237-30 314 | 247-27 821 | 259-28 
215-22 275-| 298-31 309 | 287-81 314 | 247-28 322 | 259-29 
216-23 275 | 228-32 300 } 237-32 472 | 247-29 322 | 259-30 
216-24 275 | 229-34 299 { 237-8 472 | 247-30 322 | 259-31 
216-25 . 275 | 229-35 299 | 237-34 472 | 247-31 323 | 260-32 
216-26 275 | 229-36 299 | 237-35 472 | 247-32 323 | 260-33 
216-27 275 | 229-37 298 | 237-36 472 | 247-33 827 | 260-34 
216-28 275 | 229-38 302 | 237-37 $15 | 247-34 323 | 260-35 
216-29 274 | 299-39 302 | 237-38 315 | 247-35 $23 | 260-36 
216-30 274 | 229-40 302 | 238-39 315 | 247-36 323 | 260-37 
217-31 274 | 230-41 302 38-40 315 | 248-37 323 | 260-38 
217-32 274 | 230-42 302 | 238-41 315 | 248-38 323 | 260-39 
217-34 273 | 230-43 302.) 238-42 315 } 248-40 323 | 260-40 
217-35 273 | 230-44 302 | 238-43 815 | 248-41 323 | 260-41 
217-36 273 | 230-45 302 | 238-44 815 | 249-42 $23 | 260-42 
217-37 276 | 230-46 302 | 238-45 815 | 249-43 $23 |, 260-43 
218-38 276 | 220-47 303 | 238-46 $15 | 249-44 323 | 260-44 
218-39 276 | 230-48 304 | 238-47 315 | 249-45 323 | 261-45 
218-40 276 | 230-49 304 | 238-48 315 | 249-46 323 | 261-46 
218-41 276 | 220-50 304 | 238-49 315 | 249-47 323 | 261-48 
218-42 276 | 230-51 304 | 288-50 316 | 250-48 323 | 261-49 
218-43 276 | 230-52 304 | 238-51 316 | 250-49 323 | 261-50 
218-44 277 | 231-53 304 | 239-52 316 | 250-50 323 | 261-51 
218-45 277 | 231-54 304 | 239-53 316 | 250-51 324 | 261-52 
218-46 277 | 231-55 305 | 239-54 476 | 250-52 324 | 262-53 
218-47 277 | 231-56 305 | 239-55 476 | 250-53 324 262-54 
218-48 277 | 231-57 306 | 239-56 476 | 250-54 824 2-55 
218-49 276 | 231-58 306 239-57 8316 | 251-56 325 ce 
218-50 276 | 231-59 306 | 239-58 316 | 251-57 8 es 
218-51 277 | 232-60 306 | 229-59 816 | 251-58 Pa ee 
219-52 278 | 222-61 305 239-60 316 | 251-59 32 eee 
219-53 278 | 222-62 306 | 28 316 | 251-60 ee nee 
219-54 278 | 232-63 306 | 239-62 316 | 251-61 es 
219-55 278 | 232-64 306 } 239-63 316 | 251-62 $2 are 
219-56 278 | 222-65 306 | 239-64 316 | 251-63 oy ae 
219-57 278 | 232-66 306 | 240-65 316 | 252-64 32 ra . 
219-58 278 | 232-67 307 | 240-66 316 | 252-65 327 oe 
220-59 278 | 233-68 307 | 240-67 316 252-66 327 
220-60 278 | 233-69 307 | 240-68 316 | 252-67 327 | 263-67 
220-61 279 | 233-70 307 } 240-69 317 | 252-68 $27 | 2F3-68 
220-62 279 +} 283-71 307 |} 240-70 317 | 252-69 827 | 263-69 
220-63 279 | 233-72 309 | 240-71 317 | 252-70 $27 | 2F3-70 
220-64 280 | 233-73 309 |- 240-72 317 | 252-71 328 | 263-71 
220-65 280 | 233-74 Mand. § 482 | 240-73 317 | 252-72 331 | 263-72 
220-66 280 | 233-7 309 | 240-74 317 | 252-73 329 | 263-73 
220-67 280 | 233-76 309 | 241-75 317 | 252-74 328 | 9264-74 
221-68 280 | 233-77 309 | 241-76 817°} 253-75 oe 264-75 
221-69 280 | 233-78 309 | 241-77 317 | 258-76 3 : 264-76 
221-70 281 | 283-79 309 | 241-73 317 | 253-77 ae 2477 
221-71 281 | 233-80 309 | 241-79 317 | 254-78 roe 264-78 
221-72 281 | 233-81 309 | 241-80 317 | 254-79 a 264-79 
221-74 286 | 234-82 309 | 241-91 317 | 254-80 Bt 284-80 
221-75 287 | 234-83 309 | 242-82 317 lpm as Oe 
221-16 232 | 234-84 309 | 242-83 232 ee a8 264-82 
222-77 282 | 234-85 309 | 242-84 317 | 254 poe eo 
222-78 282 | 234-86 311 | 242-85 317 | 254-84 A ie 
222-79 282 | 234-87 311 | 242-86 317 | 255-85 a eg ae 
222-80 282 | 234-88 311 | 242-87 Em. Dom. ore ay a 
223-81 282 | 234-89 311 Sea ieee RST voeeces 
223-82 282 | 234-90 311 | 242-88 $8 pet 307 | see ss 
223-83 282 | 934-91 311 | 242-89 318 | 356-90 331 | see9 
223-84 282 | 234-92 311 | 242-90 318 ce ' = peas 
223-85 282 | 234-93 311 | 243-91 AM srt a31 aee ee 
223-86 289 | 234-94 312 | 243-92 318 o6- 331 65 
312 | 243-93 Hm. Dom. 256-93 265-93 
ome Yl eee 256-94 331 | 265-94 
224-88 289 235-96 312 163 956-95 330 oRe-9 E 
224-89 289 | 935-97 312 | 243-94 eb ots fae Bl | Sarees 
224-90 289 | 225-98 312 | 243-95 256-97 330 | ar6-97 
224-91 289 | 235-99 312 | 243-96 319 oe u at Bead 
225-92 289 | 235-1 312 | 244-97 319 | $509 330 | seco 
225-93 290 | 235-2 312 | 244-98 BI Goce soll tees 4 
225-94 Deeds § 384 | 235-3 $12 | 244-99 S19) ee Him. Dem ae 
225-95 Mun. Corp. 235- 4 312 244- 1 319 * § 3 43 266. 2 
§ 3708 | 235-5 312 | 244-2 319 | one 3 Ae ay 
225-96 “ § 3807 | 235-6 $12 | 244-3 320i] Sor 4 333 | be. 6 
225-97 il ae oh 235-7 312 | 244-4 3201} Sor g ran 6 em 
225-98 Const, L. . 235- 8 312 | 244-5 320! oer g meade oey. 7 
. § 538 | 235-9 312 | 244-6 320 | oe Real tare 
225-99 Mun. Corp. 235-10 313 | 245-7 320 | s20" 3 335 | 267. 9 
8707 | 236-11 313 | 245-8 320 | 579 P| eet 
225-1 288 | 236-12 313 | 245-9 320 | 327-49 $35} geri 
225-2 288 | 236-13 313 | 245-10 320 | e741 333 | 967-12 
226- 3 283 | 236-14 313 | 245-11 321 | 327-12 335 | oR9-13 
226- 4 288 | 236-15 313 | 245-12 321 | $7043 935 .|° 988 14 
226- 5 288 | 236-16 312 | 246-13 321 | ore 44 ese | See is 
226-6 288 | 236-17 314 | 246-14 321 | 958-15 335 | 268-16 
226-7 288 | 236-18 314 | 246-15 321 | ore 416 335 | 268-17 
226- 9 285 | 236-19 314 | 246-16 321 | oe9 47 335 | 2¢s-18 
226-10 235 | 236-20 $14 | 246-17 321] $7948 337 | 268-19 
226-11 285 | 236-21 314 | 246-18 321 | 529-19 337 | 268-20 
226-12 285 ! 236-22 314 | 246-19 321 | 326 99 337 
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51852 O.3.| 33 Cye 51852C.3.) 33 Cye 51&52CI.) 33 Cye 51852C.J3.) 83 Cye 51&52C.3.! 33 Cyo 51852 C.J. 


Sec. 


Page Note Sec. 
268-21 AT3 
268-22 473 
268-23 473 
268-24 345 
269-25 345 
29-26 345 
269-27 345 
269-28 345 
269-29 345 
269-30 345 
269-31 345 
269-32 345 
269-33 345 
269-34 345 
269-35 415 
269-36 475 
269-37 345 
270-388 347 
270-39 347 
270-40 347 
270-41 347 
270-42 347 
270-43 347 
270-44 347 
270-45 347 
271-46 347 
271-47 347 
271-48 347 
271-49 347 
271-50 347 
271-51 347 
271 52 347 
271-53 347 
271-54 348 
271-55 348 
271-56 348 
271-57 348 
271-58 348 
271-59 348 
272-60 347 
272-61 348 
272 62 348 
272-63 348 
272-84 348 
272-65 348 
272-46 348 
272-67 348 
272-68 348 
272-69 348 
272-70 348 
272-71 Mand. § 713 
273-72 348 
273-73 Mand. § 713 
273-74 bs Se 
278-75 349 
273-76 349 
273 77 349 
273-78 349 
273-79 349 
273-80 349 
274-81 349 
274 82 349 
274-83 349 
274-84 349 
274-85 349 
274-86 349 
aTé 87 349 
274-88 350 
274-89 350 
275-90 350 
275-91 350 
275-92 850 
275-93 350 
275-94 350 
275-95 350 
275-96 340 
275-97 330 
275-98 350 - 
275-99 350 
276- 1 350 
276- 2 350 
276- 3 350 
276- 4 350 
276- 5 350 
276- 6 350 
276- 7 350 
276- 8& 350 
276- 9 350 
277-10 350 
277-11 350 
277-12 363 
277-13 350 
277-14 350 
277-16 351 
277-1T 351 
277-18 S351 
277-19 351 
277-20 351 
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33 Oye 51&52 C.3,|\ 33 Cve 51852 ©.3.|. 33 Cye “51852 C.S.|" 338 Cye “51&52CJ.| 33 Cye 51852 CJ.|_ 33 Cye 51852 0.3. 
Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
277-21 351 | 287-24 362 | 298-31 383 | 308-37 420 | 317-36 429 | 325-34 448 
278-24 351 | 287-25 362 | 298-32 366 | 308-38 420 | 317-37 429 | 325-35 449 
278-26 351 | 287-26 362 | 299-36 383 | 308-39 420 | 317-38 431 | 325-36 449 
278-27 351 | 287-27 362 | 299-37 383 | 309-40 420 | 318-39 431 | 325-37 Nay. W. § 24 
278-28 351 | 288-28 362 | 299-38 383 | 309-41 420 | 318-40 431 | 325-88 449 
278-29 356 | 288-29 362 | 299-43 384 | 309-42 420 | 318-41 431 | 325-39 449 
278-30 356 | 288-30 362 | 299-44 394 | 309-43 420 | 318-42 = 431 | 325-40 449 
279-31 356 | 288-31 363 | 299-45 366 | 309-44 420 | 318-43 431 | 325-41 449, 
279-32 352 | 288-32 363 | 300-46 384 | 309-45 420 | 318-44 431 | 325-42 449 
279-33 352 | 288-33 368 | 300-47 384 | 309-46 420 | 318-45 431 | 326-43 449 
279-34 352 | 288-34 364 | 300-48 336 | 309-47 420 | 318-46 431 | 326-44 450 
279-35 352 | 288-35 364 | 300-49 334 | 309-48 420 | 318-47 431 | 326-45 ~ 450 
279-36 352 | 288-36 363 | 300-50 384 | 309-49 420 | 318-48 431 | 326-46 450 
279-37 352 | 288-37 363 | 300-51 , 384 | 309-50 420 | 319-49 431 | 326-47 450 
280-38 352 | 288-38 363 | 300-52 366 | 309-51 420 | 319-50 431 | 326-48 451 
280-39 352 | 289-41 363 | 300-53 384 | 310-52 420 | 319-51 431 | 326-49 451 
280-40 352 | 289-42 . 363 | 300-54 394 | 310-53 420 | 319-52 431 | 326-50 451 
280-41 352 | 289-43 | 363 | 300-55 394 | 310-54 421 | 319-53 431 | 326-51 451 
280-42 353 | 289-44 363 | 300-56 411 | 310-55 421 | 319-54 431 | 326-52 451 
280-43 353 | 289-45 363 | 300-57 411 | 310-56 421 | 319-55 431 | 326-53 451 
280-44 353 | 289-46 363 | 301-58 411 | 310-57 421 | 319-56 432 | 826-54 457 
280-45 353 | 289-47 363 | 301-59 411 | 310-58 421 | 319-57 432 | 326-55 451 
280-46 353 | 289-48 363 | 301-60 411 | 311-59 421 | 319-58 432 | 327-56 451 
280-47 353 | 289-49 363 | 301-62 411 | 311-60 421 | 320-59 432 | 327-57 451 
280-48 353 | 290-50 363 | 301-63 411 | 311-61 421 | 320-60 439 | 327-58 451 * 
981-49 - 474] 290-51 363 | 301-64 411 | 311-62 421 | 320-61 432 | 327-59 451 
281-50 474. | 290-52 378 | 302-65 412°] 311-63 421 | 320-62 432 | 327-60 453 
981-51 | 474. | 290-53 378 | 302-66 412 || 311-64 421 | 320-63 432 | 327-61 453 
281-52 474.| 290-54 378 | 302-67 412'| 311-65 422 | 320-64 432 | 327-62 453 
281-53 354 | 290-55 378 | 302-68 412 | 311-66 422 | 320-65 432 | 327-63 453 
281-54 354 | 290-56 378 | 302-69 412 | 311-67 422 | 320-66 432 | 327-64 453 
281-55 354°| 290-57 378 | 302-70 412 | 311-68 422 | 320-67 432 | 327-65 453 
281-56 354 | 291-58 402 | 302-71 412 | 311-69 422 | 320-68 433 | 328-66 452 
281-57 354 | 291-59 380 | 302-72 413 | 311-70 * — 499,| 320-69 433 | 328-67 Waters 
282-58 354 | 291-61 370 | 302-73 412 | 311-71 422 | 320-70 434 | 328-68 454 
282-59 354 | 291-63 371 | 302-74 412 | 312-72 423 | 320-71 434 | 328-69 454 
282-60 354 | 292-64 383 | 302-75 42 | 312-73 423 | 320-72 436 | 329-70 452 
282-61 . 354 | 292-66 402 | 303-76 412 | 312-74 -. 423 | 320-73 436 | 329-71 452 
282-62 354 | 292-67 402 | 303-77 413 | 312-75 423 | 320-74 436 | 329-72 452 
282-63 354) 292-68 402 | 303-78 - 414 | 319-76 423 | 320-75 436 | 329-73 452 
282-64 354 | 292-69 402 | 303-79 414 | 312-77 424 | 321-76 436 | 329-74 457 
282-65 354 | 292-70 492 | 303-80 413 | 312-79 424 | 321-77 436 | 329-75 450 
282-66 354 | 293-71 ' 492 | 303-81 413 | 313-80 424 | 321-78 438'| 329-76 455 
282-67 354 | 293-72 410 | 303-82 413 | 313-81 424 | 321-79 438 | 329-77 455 
282-68 354 | 293-73 402 | 303-83 413 | 313-82 424 | 321-80 438 | 329-78 455 
282-69 354 | 293-74 402 | 303-84 413 | 313-83 424 | 321-81 438 | 329-79 455 
282-70 354 | 293-75 402 | 303-85 413 | 313-84 424 | 321-82 438 | 329-80 455 
282-71 354 | 293-76 402 | 305-86 413 | 313-85 430 | 321-83 438.| 330-81 456 
283-72 354 | 293-77 363 | 305-87 413 | 314-86 424 | 321-84 438 | 330-82 456 
283-73 354 | 293-78 402 | 305-88 413 | 314-87 424 | 321-85 445 | 330-83 456 
283-74 357 | 293-79 405 | 305-89 413 | 314-88 424 | 321-86 445 | 330-84 456 
283-75 Em. Dom. §| 293-80 405 | 305-90 413 | 314-89 424 | 321-87 445 | 330-85 308 
96 | 294-81 367 | 305-91 414 | 314-90 412 | 322-88 445 | 330-86 308 
283-76 «| 994-99 367 | 305-92 414 | 314-91 426 | 322-89 445.) 330-87 308 
283-77 “ g97 | 294-83 367 | 305-98 414 | 314-92 426 | 322-90 445 | 330-88 308 
ead ists Pees) S994 94 367 | 305-94 414 | 314-93 426 | 322-91 445 | 330-89 Mand. § 485 
- 283-79 «| 994-85 368 | 305-95 416. | 314-94 497 | 322-92 445 | 330-90 ne 
284-80  ‘ §162| 294-86 238 | 305-96 416 | 314-95 497 | 322-93 4ab:| Lasoco1 see 
Beast tt «6 «294-87 358 | 306-97 416 | 315-96 427 | 322-94 445]| bapocgs. eee 
284-82 «| 994-88 368 | 306-98 416 | 315-97 427 | 322-95 445 | 399-98 ee 
Stas sec ae | 90409 368 | 306-99 416 | 315-98 427 | 322-96 445 | 330-94 308 
284-84 «1 294-90 368 | 306-1 416 | 315-99 427 | 322-97 445 | 337-95 ne 
m495 | # | 294-91 363 | 306-2 416 | 315-1 497 | 322-98 445 | g91206 Rod ~~ 
284-86 «| 295-99 363 | 306-3 416 | 315-2 427 | 322-99 445 ; 8. & 
Bee ey) 8 att pong 368 | 206-4 416 | 315-3 427 | 322-1 445 Conste 
284-91 Munic. Corp. | 295-94 368 | 306- 416 | 315-4 497 | 322-2 65 || Siggy ogee 
§ 2279 | 295-95 395 | 306-6 416 | 315-5 427 | 322-3 445 2 ee af 
284-92 358 | 295-97 Mand. § 482 | 306-7 416 | 315-6 498 | 323-4 agi ee ae 
284-93 359 | 295-98 Inj. §370| 306-8 416 | 315-7 498 | 323-6 Gulia ee > 
284-94 358 | 295-1 395 | 306-9 416 | 315-8 428 | 323- 6 ai6'| Wests me es ‘ 
284-95 359 | 295-2 366 | 306-10 416 | 315-9 428 | 323-7 4461 Wen ae * 
285-96 359 | 296- 3 366 | 306-11 416 | 315-10 428 | 323-8 U5) Goon. ee $ 
285-98 359 | 296- 4 366 | 306-12 416 | 316-11 428 | 323-9 447 | 381-4 : “ 
285-99 359 | 296- 5 366 | 306-13 416 | 316-12 _ 428 | 323-10 ri <2 e 
285-1 359 | 296-6 370-410 | 307-14 418 | 316-13 428 | 323-11 447:| 331-6 ss 
285-2 359 | 296-7 379 | 307-15 418 | 316-14 428 | 324-12 arilape | SOS ES 
285-3 359 | 296-8 378 | 307-16 418 | 316-15 428 | 324-13 447i |\qgeseaes s 
285- 4 ‘359 } 296-9 # earenl 07 eIy 418 | 316-16 498 | 324-14 447 | 382-9 
285- 5 359 | 296-10 S382) 307-18 418 | 316-17 428 | 324-15 447 | 382-10 4 rs 
285- 6 356 | 296-11 382 | 307-19 418 | 316-18 428 | 324-16 447 | 382-11 ps 
285- 7 359 296-12 379 307-20 418 316-19 428 324-17 448 332-12 ae “ 
285- 8 ' 362} 297-13 379 | , 307-21 417 | 316-20 428 | 324-18 44g | 332-13 ‘s ee 
285- 9 362 | 297-14 404 | 307-22 417,| 316-21 428 | 324-19 44g | 332-14 ne we 
286-10 362 | 297-15 379 | 307-23 417 | 316-22 428 | 324-20 44g | 332-155 “ 
286-11 362 | 297-16 379 | 3207-24 417. | 316-23 428 | 324-21 44g | 332-16 * “ 
286-12 362 | 297-17 379 | 307-25 417. | 316-24 | 498 | 325-29 449|° 32-17 * “ 
286-13 362 | 297-18 879 | 308-26 417\| 317-25 428 | 325-23 448 | 332-18 he ce 
286-14 362 | 298-19 "379.1 308-27 417 | 317-26 428 | 325-24 44g | 333-19“ «“ 
286-15 362 | 298-20 379,| 308-28 417 | 317-27 429 | 325-25 448. | 888-20 tte 5 "Be 
286-16 362] 298-21 F 379 308-29 i 417'| 317-28 . 429 325-26 448 333-21 ioe ae 
286-17 362 | 298-22 — 379'| 308-30 419,| 317-29 429 | 325-27 448 | 333-22 “ “ 
286-18 362 | 298-23 379 | 308-31 419'| 317-30 429 | 325-28 448,| 338-28 , « 
286-19 362 | . 298-24 379 || 308-32 419 || | 317-31 « 429°] 325-29 448 | 3383-24 aah ae 
286-20 362 | 298-26 383'| 308-33 419 || 317-32 429,| 325-30 ists 48! |, B88-25 ety ie 
287-21 | 862 | | 298-28 «383 || . 308-34 420, 317-33 429'| 395-31 (2s gd! | 2BBB-26 ts ee 
287-22 _ 362} | 298-29 3911]. 308-35 yy 418) 317-34 429\|\ 325-32 448 [833-27 0 we 
287-28 362 | 298-20 366 || 308-36 420 | 817-85 - 429.) 325-33 4481). 888-28 $250 
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83 Cye 51&52C.J.' 33 Cye 51&52C.J.) 33 Cye 61852C.J.| 383 Cye 51852C.J.| 383 Cye 51852 CJS.) 33 Cye 51&52 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
333-25 Bldg. & 341-23 Bldg. & 349-17 467 359-19 Waters 368-24 1215 376-21 1225 


Constr. C. Constr. C. 349-18 467 | 359-20‘ 368-25 1215 | 376-22 1225 
§ 250 § 255 | 349-19 467 | 359-21 i 368-26 1217 |. 376-23 1226 
333-30 Me «| 341-24 © «| 349-20 467) |) 859-20.) <¢ 368-27 1216 | 376-24 1226 
333-31 & | 341-25 se “| 349-21 467 | 359-23 “ 368-28 1216 | 376-25 1226 
333-32 a“ “« | 341-26 < Cm | Pg40=99 467 | 359-24 ae 368-29 1216 | 376-26 1226 
333-33 se ccna oO . “ | 349-98 467 | 359-25 368-30 1216 | 376-27 1226 
834-34 as us 342-28 ws 349-24 467 | 359-26 “f 368-31 1216 | 376-28 1226 
334-35 ee «« | 342-99 “| 349-95 46g | 360-27 ‘ 368-32 1216 | 376-29 1226 
334-36 ea “ 342-30 « “ 349-26 468 360-28 369-33 1219 3877-30 476 
334-37 “e ve 342-31 =< ue 349-27 468 | 360-29 - 369-34 1219 | 377-81 476 
335-38 « ) 342-3200“ “| 349-28 468 aes a 369-35 ae rig vite 
335-39 ae SN) ARES: ss «© | 349-29 370-36 — 
335-40 a“ ae 342-34 ns “4 349-30 468 360-32 1205 | 370-37 1219 | 377-34 476 
335-41 “ | 349-35 “ «| 350-31 468 | 360-33, 1205 | 370-38 1219 | 377-35 476 
335-42 a «| 342-36 “ "| 350-32 465 | 360-34 1205 | 370-39 1219 | 377-36 477 
335-43 “ ike 342-37 e 350-33 469 | 360-37 1205 | 370-40 1219 | 377-37 477 
g35-44 « | 343-38 « g 256] 350-34 470 atte ie 370-41 1219 | 377-38 477 
seas Oe | Beene | B88 fr | 261-40 1205 | 370-43 Bio | 37r40 itt 
sea Fe “ a “ “ ee A 361-41 1205 | 379-44 1219 | 377-41 477 
336-48 “ “ 343-42 “ “ 351-38 470 S61-42 1205 370-45 1219 377-42 Nuisances 
ge49 | | 8434s ee | 851-89 ATO eee as 1208 | 370-46 1219 § 255 
336-50“ « | 343-440 « | 351-40 470: | ose 1205 | 370-47 19 | 37843 «7% 
“ “ “ “ 362-46 1205 370-48 1219 378-44 “ee “ee 
336-51 343-45 351-41 470 (ori 
52 “cc “ 343-46 “ “ 351-42 5 362-47 1206 370-49 1219 378-45 476 
Se we Tees Coe fia athens 462 | 362-48 1206 | 370-50 1219 | 378-46 476 
336-53 344-47 351-43 1198 2 1206 iat 
“ i “ 362-49 371-51 1219 | * 378-47 476 
336-54 A c 344-48 a # 351-44 1198 362-51 1206 371-52 4219 378-48 476 
“aoa Tg ppt oe: 1198 | 362-52 1206 | 374-53 1219 | 378-49 476 
<a Se kee’ Sp ars 1198 | 362-53 1206 | 371-54 1219 | 378-50 476 
336-57 s «| 344-51 w “| 351-47 1198 | 369-54 1208 Joe ce 4019 | 378-51 Meee ie 
336-58 ae “| 344-52 a Gh) CNet 1198 |. 369-55 1213 7 4019 | 378-53 “8 
ae eee Te Peee bee 1198 | 362-56 1206 | Si pr 1221 | 378-54 478 
336-60 se a 344-54 ee" § 257 |. 352-50 1198 | 362-57 431 ee 3001: | 379-55 478 
337-61 ee ¥ 344-55 Se - 352-51 1198 | 362-58 431 | 374-59 4201 | 379-56 478 
Bee Toe Mee Seo) Be Re ei ee eee ae 
(fe a 345-57 : % 352-53 = me 
sa7-64 tS ag | 852-5 1198 | 363-61 121s; loco cea A shee oe 
337-65  “ pe pieeS45-59 |S “| 352-55 1198 | 363-62 431 e 999 | 279-61 479 
rb | “pe S251 gar en. — * «| 359-56 1198 3-63 431 | 371-63 : 2 | 379-62 479 
337-67“ A sagt 18 “| 352-57 1198 | 363-64 Dit oe 1293 | 379-63 478 
337-68 e “| 345-62 s “| 853-58 ay iil 371.88 1222-| 380-64 - 480 
337-69 s “| 345-63 fe “« | 353-59 1199 | 363-66 “ 372-67 1222 | 380-65 480 
337-70 345-64 ss 353-60 1199 | 363-67 1211 2-68 1222 | 380-66 480 
337-71 ce ee 345-65 ce iy 353-61 1200 | 363-68 1211 | 37 ' 
+ “ i 372-69 , 1222 | 380-67 480 
-337-72 345-66 § 258 | 353-62 1200! 363-69 1211 ; 
iu ae “ a ea 2 372-70 1222:| 380-68 480 
337-73 345-67 353-63 1200 | 363-70 1211 Goat i eecces ae 
338-74 “ “ 246-68 “ “ 353-64 1200,| 363-71 1211 eldet® 1223'| 380-71 1063 
338-75“ ~ | 346-69 0“ “| 353-65 1200 | 364-72 Explos. §23'| 37°72 aos eae as tee 
338-76 “ “ 346-70 “ “a 353-66 1200 |. 364-73 Explos. § 22 379-74 4223 | 380-73 “) 37063 
338-77 “ “| 246-71 “ “|| 353-67 1200 | 364-74 1211 | 35-75 1220 | 380-74 1063 
338-78“ ce lsie-we “ | 354-68 1200 | 364-75 Ieee Cine 4000 | 381-75 el 
338-79 ‘s “| 346-73 ss “© | 354-69 1200 | 364-76 1211 | 379-77 4220 | 381-76 481 
338-80 aes “| 354-70 1200 | 364-77 121t | 9-78 4200 | 381-77 481 
338-81 se a 346-75 * se 354-71 1201 | 364-78 1211 | 9-79 1220. | 381-78 481 
338-89 “ “ 346-76 “ ge 854-72 1201 | 364-80 1214 379-80 3220 | 381-79 481 
338-83 by ee 346-77 £4 Me 354-73 1201 | 364-82 433 | 379 91 4220 | 381-80 481 
338-84 ~ “ml 346-78) “| 354-74 1201 | 365-83 W214 | 303 95 jo04 | 381-81 481 
338-86 s es 346-80 459 | 354-76 1201 | 365-85 1214 | 373 94 4294 | 381-83 481 
338-87 ‘* § 254 | 346-81 459 | 854-77 1201 | 365-87 1157 | 979 95 jo04 | 381-84 481 
339-88 se ee 346-82 460 | 354-78 1201 | 365-98 1158 | 573 9¢ 4004 | 381-85 481 
339-89“ “| 347-83 aed ee res 1201 | 365-89 1158 | 373.97 4225 | 381-86 481 
ga0-90 St | SATB all oes a | 265-90 1158 | 373-88 1295 | 381-87 482 
339-91 S ee 347-8 365-91 a 225 | 382-88 482 
339-92 0 oes aoe ore Toye | 365-92 fee 314-00 1928 | 382-89 482 
339-93 ‘e a eye 365-94 374-91 1995 | 382-90 482 
eres, Banat cs 160 355-85 1902 ope 1185 | 374-92 1295 | 382-92 483 
5 i 9 374-93 il = : 
339-96 “ « | 347-90 462 eee tees 366-97 1212 | 374-94 4005 | 389-94 483 
339-97 i ae 347-91 462 | oep 88 1202 | 366-98 Neg]. §876 | 374-95 4225 | 382-95 483 
340-98 “ «| 347-92 461) 32> 99 1202 | 366-99 1212 | 374-96 1225 | 382-96 483 
340-99 v e sAT-38 TA 355-90) 1202 Ne : Negl. : me 374-97 1225 | 382-97 483 
340- 1 = 356-91 1202 = + 374-98 1225 | 382-98 483 
“cs « shy 
goog | 348-96 asi | 255-82 1202 | 365. 4 bo | ste ee | Re i. 
0- “ « | 348-97 461 | 308-93 1202 | 366-5 pia mena : 2 
340- 4 f e 356-94 1202 374- 2 1225 | 383- 483 
340-5 348-98 465] ore 95 4204 | 367- 6 1218 | 374-3 1225 | 383-3 ye ee 
340-6 § 258 ae ae 356-96 736 pete é ; uh 374- 4 1225 | 383-4 483 
7 a ee £65) eos 1202 | 367-9 w3 | 35-6 1295 | 383-6 483 
Fi = 1 ra i= 
340- 9 a Co || GeRneg: 465 _ 367-10 1218 | 375-7 1225 | 383-7 483 
Paap ii casosetae ae 4 Te A eal Ci TB 1213 | 375-8 1225 | 383- 8 483 
340-11 Ci) ALE | BERETS 465 | 957 7 te 367-12 1213 | 375-9 1225'| 383-9 + 483 
Up « | 348-6 466 | 357.9  « 367-13 1213 | 375-10 1225 | 383-10 483 
340-13 ee teh ten 465 | 357 9 « 367-14 1215 | 375-11 1225,| 383-11 483 
341-14 ts Cae | ees Es 465 | 357-10 « 367-15 1215 | 375-12 1225'| 383-12 483 
341-15 “ $255 | 348-9 465 | 358-11 « 367-16 1215 | 375-13 | 1225!) 383-13 483 
341-16 ee «348-10 465 | 358-12 « 367-17 1215'| 375-14 1225 | 384-14 483 
aeitg! okt «| 348-11 466 | 358-13 « 368-18 1215 | 376-15 1225 | 384-15 483 
341-18 ‘ % | 348-12 : 466] 358-14 « 368-19 1215 | 376-16 1225 | 384-16 483 
| 841-19 (6 “ | 348-13 467 | 358-15 368-20 1215.| 376-17 1225 | 384-17 485 
" 241-20 “ “| 348-14 467 | 358-16 ee | 368-21. 1215,|.. 376-18 1225) 354-18 485 
, 841-21 es 4“ )) 348-15 467 |, 358-17. ** . i 368-22 se 1215 | 376-19 1225 ‘| 384-19 {485 
: 341-22 ae « || 349-16 - 467) 358-18 “ es i 868-28 = 4215] 376-20 1225 | 384-20 > ASB 
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8 ce “1852 0.9] 33 Gye “G18G2 C.F” 35 Ovo “SiaSH O|” 99 Gye “51852 OW Paso Notes’) ager|Pame Rote: oe cee 
33 Cye 51852 C.J. ¥ ks a ; Page Note Sec. |Page Note ec. 541 429-39 563 
Page Note Sec. | Page Note ioe pien 512 | 408-27 522 | 420-32 Sart ago ae 563 
384-21 485 | 393-21 Samii 512 | 409-29 522 | 420-33 a ee oe 
385-22 485 | 393-22 ea Wain 512 | 409-30 522 | 420-34 oF a 
385-23 485 | 393-24 ay caotiee 512 | 409-31 514 | 420-85 eo) ae an 
385-24 fen Vieaneee 501 | 401-26 512 | 409-82 Brel ee 545 | 429-44 563 
sere pe eke 501 | 401-27 512 | 409-33 514 | 421-38 ~. B45 | 429-46 563 
385-26 ell eeeres 01} 401-28 «=~ B12 | 409-34 relies cree 545 | 430-47 563 
385-27 485 | 393-28 5 514 | 409-35 p14 | 421- 4 0-48 563 
5 | 394-29 502 | 401-29 ¥ 514 | 421-41 544 | 43 
ee ee ee 
a - A 514 | 421-43 Spec. Perf. 
38032 486 | 394-32 502 |, 401-32 CWA ces 514 | 421-44 ‘ 430-51 563 
ee 486 | 394-33 - 502 |’ 402-33 big | 410-40 B14 | 421-45 ve 430-52 557 
oH 436 | 394-84 B02 | 402-34 Bie eae B21 | 421-46 B48 | 430-53 557 
a. 486 | 394-85 502 | 402-35 513 | 410-41 Bai | 421-47 546. | 430-54 BB7 
pet 486 | 394-36 503 | 402-36 odd eer aes 521 | 421-48 546 | 430-55 557 
pean 486 | 395-37 503 { 402-37 es ns 534 | 421-49 543 | 430-56 557 
335-97 486 | 395-38 503 | 402-38 Bet | ee 534 | 421-50 543 | 430-57 557 
pee) 86 | 395-39 503 | 402-39 524 | | 410-46 534. | 422-51 543 | 431-58 558 
336-39 eae ae 503 | 402-40 et Manas 534 | 429-52 543 | 431-59 558 
385-40 Hl eras 503 | 402-41 Bet Ag B34 | 422-53 543 | 431-60 _ 558 
oe 437 | 395-42 503 | 402-42 a8 Peer en 534 | 422-54 543 | 431 61 558 
386-42 foot eee ag 499 | 402-43 Bee ee 534 | 422-55 543 | 431-62 558 
386-43 fer Sopa 499 | 402-44 626 | 411-51 534 | 422-56 543 | 431 63 558 
ee asr | 395-45 499 | 402-45 26 |) ates 534 | 422-59 552 | 431-64 558 
ae asi | 395-460 499 | 402-46 Bet lolanied 534 | 422-69 552 | 431-65 558 
386-46 UN 499 | 402-47 526 artes 534 | 423-61 552 | 491-67 55S 
Sl 435 | 396-48 499 | 403-48 526 | 419-6 534 | 423-62 552 | 431-68 564 
alee fee | 395-49 499 | 403-49 Se | 412-57 534 | 423-63 552 | 431-69 564 
387-49 get | age Ep 499 | 403-50 525 | 11958 534 | 423-64 552 | 431-70 564 
esto) fee | 396-51 499 | 403-51 525 | 412-59 534. | 423-65 552) 431-74 564 
387-51 43s | 396-52 Bat | 403-52 B26 | 412-60 534 | 423-66 B52 | 439-73 564 
eeree 459 | 396-53 527 | 403-58 eae iat B34 | 423-67 Bee | 432-73 564 
ar, 49 | 306-54 528 | 403-54 ‘Bis | 412-62 534 | 423-48 552 | 430 74 564 
387-54 CAMS ome 528 | 403-55 Big | 412-63 = * Baa | 493-69 552 | 432-75 564 
387-55 ae | aoe-66 528 | 403-56 BD | 412-64 534 | 423-70 B52 | 409 76 564 
387-56 esAS8 | ee ee 528 | 403-58 Bah |” 413-66 534 | 423-71 652 | 490 47 565 
387-57 439 | 396-58 528 | 404-59 ot | 413-66 535 | 423-78 553 | 439-78 565 
387-58 4aq | 396-59 528 | 404-60 Pot | 413-67 535 | 423-73 Bee | 432-79 565 
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33 Cye 51&52 o.a,| 33 Cye 51&52C.3.| 33 Cye 5185200.) 33 Cye 5185205.) 33 Cye 5618520.3.| 33 Cye 51852 C.J. 


Page Note Sec. |Page Note ' See. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note See. 
628- 2 854 {| 636-1 830 | 648-13 887 | 660-22 981 | 673-27 1050 | 636-48 1083 
628- 3 854 | 636-2 882 | 648-14 889 | 660-23 984 | 673-28 1043 | 686-50 co ae 
628- 4 854 | 636-5 "882 | 649-15 Commerce 660-24 987 | 674-29 1043 | 687-51 1113 
ee BP SEE 0 Blew | BS ae eee ee ee 

‘ad 36- 7 2 49-16 88 661- aster i 6 187. 
629- 7 B52 636—8 953 | 649-17 888 $903 | 674-32 1055 | 687-54 1113 
629- 8 854 | 636-9 883 | 649-18 Mun, Corp. 661-27 999 | 674-33 os. 1055 | 687-55 1113 
629- 9 854 | 637-10 883 § 564 | 661-28 1000 | 674-34 1115 | 687-56 1114 
629-10 854 | 637-11 ’ 953} 649-19 wa 661-29 960 | 675-35 1055 | 687-57 1114 
629-11 854 | 637-12 882 | 649-20 “a 661-30 960 | 675-36 1055 | 687-58 1115 
629-12 854 | 637-13 883 | 649-21 “om 661-31 960 | 675-37 1055 | 688-59 1114 
629-18 854 | 687-14 883 649-23 887 | 661-32 960 | 675-38 1060 | 688-60 1116 - 
629-14 853 | 637-15 955 | 650-24 887 | 661-33 1061 | 675-39 1060 | 688-61 1116 
629-15 854 | 637-16 955 | 650-25 1245 | 661-34 980 | 675-41 1058 | 688-62 2331 
629-16 854 | 637-17 955 | 650-26 1090 | 661-36 982 | 675-42 1059 | €88-63 — 2336 
629-17 854] 37-18 955 | 650-28 900 | 662-37 981 | 675-43 1059 | 688-67 2345 
629-18 854 | §37-19 949 | 650-29 901 | 662-38 983 | 676-44 424 | 688-68 2254 
630-19 854 | §37-90 962 | 650-30 900 | 662-39 984 | 676-45 424 | 689-70 2331 
630-20 $55 | 638-97 952 | 650-31 900 | 662-42 984 | 676-51 423, | 689-71 2350 
630-21 855 | 38-99 963 | 650-32 900 | 662-43 \ 94 | 676-52 494 | 689-72 2339 
630-22 855 | ¢ag-99 953 | 650-33 315 | 62-44 989 | 676-53 494 | 689-73 2338 
630-23 855 | gag-o4 912 | 651-35 1012 | 662-45 983 | 676-54 424 | 689-74 2340 
630-24 855 | gag_6 91s | 651-37 395 | 662-46 983 | 677-55 1066 | 689-75 9334 
630-25 $55.1) “gas og gis | 631-38 395 | 662-49 981 | 677-56 1066 | 639-76 2346 
630-26 855 638-27 918 651-39 895 663-50 984 677-57 1066 689-77 2341 
630-27 855 | g5g 99 920 | 651-40 g95 | 663-51 984 | 677-58 1089 | 690-79 2343 
630-28 855 | 639-99 921 | 651-41 ggg | 6%3-52 9°3 | 677-59 1989 | 690-80 2342 
630-29 B55 | es5 gon | 651-42 g99 | 663-53 982 | 677-60 1089 | 690-81 _ 2342 
630-30 855 Il "eaa-g1 gon | @51-43 95 | 663-54 982 | 677-61 1089 | 690-82 2346 
630-31 855 | ¢39_3 969 | 651-44 895 | (63-55 982 | 677-63 1066 | 690-3 2347 
630-32 $55" fare ae oe | 652-45 g95 | 663-56 982 | 678-66 - 1066 | 690-84 2347 
631-33 855 | 639,36 9 | 652-46 395 | 863-57 982 | 678-68 1066 | 690-85 2348 
681-34 855 969 | 659-47 395 | 663-58 9 678 69 1066 | 60-86 2343 
631-35 855 eel $e) | 652-48 g9g | 664-60 Master @ 8. |’ \¢7ezg 901 | 690-87 1122 
631-36 5 o 652-49 1039 679-79 gn1 | 690-88 1122 
631-37 aL ee $3 | 652-50 1070 | o¢4-6t 984 | 679-89 901 | 690-89 1122 
631-38 856 O72 | 652-52 1040 | 664-62 902 | 679-81 901 | 691-90 1124 
631-39 956 | 640-48 971 | 659 54 3054 | %64-63 903 | 679-82 91 | 691-91 1194 
631-40 g56 | 640-44 373 | 652-55 $95 li heron 926 | 679-83 901 | 691-92 1124 
631-11 B56 eae 303 | 652-56 896, Irvine 926 | ¢g7-84 1°68 | 691-93 1124 
631-42 867 | 640-48 Spec. Pert, | 653-57 896 | bere thee | 680-85 1087 | 691-94 1124 
631-43 867 | b40_ : ; | 653-58 896 : , | 680-86 1087 | 691-98 1124 
631-44 ge7 | 40-49 1094 | 653-59 g96 | 965-68 1012 | ¢g9-87 toes | 692-97 1124 
631-45 367; 641-50 1094 ||» 653-80 896 | 865-69 1010 | egn_gg 1968 | 692-98 1126 
631-46 BO i ere. 1005 | 653-61 gag | 0a 1015 | 680-89 982 | 692-99 126 
631-47 867 5 4 653-62 8071 [>/,08e 1011 | 680-99 1068 | 692-1 Death § 154 
631-48 867 641-53 1093 654-63 397 66-73 1011 680-91 1068 692- 2 i 
632-49 g6s | fit b4 132 | 654-64 £07 listeancae Jong | 689-92 1087 | 692-8 ©. <<) Use 
632-50 868 ¢ 654-65 897 @ 680-93 1087 | 692- 4 1124 
632-51 gg | 641-58 833 | 654 66 gg7 | 666-76 1020 | 681-9 1097 | 692-5 1124 
632-52 B81 eae 833 | 654-67 SiRihsaatae 1007 | Stas 1087.| 693-6 1124 
632-53 867 o 833 | 654-68 919) ogee ee 1007 | 681-97 10°7 | 693-7 1124 
632-55 868 | 642-61 833 | 655-69 @19' [je gees 118 | 681-98 1069 | 693-8 1124 
632-56 J a 833 | 655-70 908) |g ep tore | 689-99 1069 | 698-9 1124 
632-57 876 833 | 655-71 ZG 200 | eres 3 {| 682-2 Carriers 693-10 1124 
632-58 871 | 642-64 833 | ¢55 72 O21 eens auY 693-11 2359 
633-59 870 | 642-65 1227 | gre 7g te eam [687-88 1014 ale ate: 
633-60 870: |: F266 1227 | 656-74 Carriers ae 2 bee joss | 693-1 3809 
633-61 870 | 642-67 1227 7 a $ 123 4 | 867-85 1073 | (82-6 1088 Beer 2359 
633-62 86g | 643-68. 1227 | 6x6 os 901 | 887-86 1011 | 682-7 1088 aoe ae 
633-63 868 | 643-69 1227 | 6re_7¢ 916 | 867-87 1011 pee 8 ee se os 
633-64 870). 643-70 1227 | ¢56-77 ®16 ogee co 1d | BR-10 ass | 694-17 2359 
633-65 876 | 644-71 1227 | 656-78 pia Whee en joe | €83- i 694-18 
633-66 876 | 644-72 1227 | 656-90 ig | 868-90 1025; jy Gee ae ene one 
633-67 877 | 644-74 Nufs. §255 | ¢5¢ 97 050) (n'ece. ee troy | 683-14 1071 | 694-20 2359 
633-68 877 | 645-75 ‘ita 650-82 950! |svene ae toon | €83-15 1073 | 694-21 2359 
633-69 877 | 645-76 ake 656-83 960 |) Weoge thog | 683-16 1073 | 694-22 2359 
633-70 877 | 645-77 eae 656-84 958) |" eee ge tora | 683-17 1073 | 694-23 2359 
633-71 LY eco a 656-85 958 poe ee 683-18 1073 | 694-24 2359 
ete ou PRES eid Be 657-86 958 | 70-98 3023 | 688-19 Fines, Fort. | 694-25 2359 
a zi te 657-87 949 | 670-99 1036 &P.§10i| 694-26 1127 
633-74 878 645-81 256 657-88 950 683-20 1074 694-29 112 
633-75 878 | 615-82 Tee 657-89 ro Ree dio tose | 683-22 1075 | 694-80 tet 
634-76 878 | 645-83 657-90 Commerce 670. 3 1036 | 684-23 1076 | 695-31 2363 
634-77 878 | 645-84 1228 $95 | 670. 4 1035 | 684-24 1077 | 695-32 1127 
eae is LI es 1228 | 657-91 oe | kine I0 B 3039 | 684-25 1079 | 695-35 2361 
ae O78) ho 640-86 1228) | 657-92 963 | 670-6 1035 | 684-26 1076 | 695-36 2361 
aes aie lite tees 1228 | 658-93 970 | 670-7 1037 | 684-27 1076 | 695-37 2363 
ees oles. 1228 | 658-94 973 | 670-8 1037 | 684-28 1075 | 695-38 2363 
ALES era te aae60 oa 658-95 973 | @70- 9 1040 | 685-29 4082 | 695-39 2363 
Bree eral eaecee Toox | 638-96 971 | 670-10 1040 | 685-30 Jose | 695-40 2362 
635-85 gs | 646-02 128 | ee 99 180 | 71-18 oat | 685-32 ist | 5-42 i128 
Z ie 58- 671-13 1040 | 685-33 1084 5-43 1113 
635-87 878 | 646-94 1228 | g58_ 9 136 | 671-14 1022 | 635-34 1111 | 695-44 
: @ 1129 
Pete cL sty 1238 | 658-3 136 | 671-15 1022 | 685-36 litt | 696-45 2365 
635-90 879 | 647-2 1034 HOE ; ER es 1024 | 685-87 1111 | 696-46 2365 
oan Ae arr i235) | oe 8 534 17 1022 | €85-38 1411 | 696-47 2365 
5 | g5S 672-18 1022 | 685-39 1111 | 696-48 2365 
ard Ped eae VON 1280) | 650-7 273 | 672-19 1022,| 685-40 1111 | 696-49 2365 
pine a ae 1235 | 659-9 135 | 672-20 1022 | 686-41 1111 | 696-50 2365 
635-95 1092 | 647-7 Hoar li meeras 136| | 672-21 1022 | 686-42 1111 | 696-51 2365 
636-96 227 | 647-8 1237 | g60-14 36 | 672-23 1042 | eab-dd iit | 696-88 1131 
2 - 1111 é 1131 
636-97 883 | 647-9 1287 | 660-15 139 |. 673-24 1049 |. 686-45 Nuis. § 341 | 696-54 1132 
636-98 833 | 648-10 1227 | 660-16 139'| 673-25 1049 | 686-46 1111 | 697-55 1134 
636-99 881 | 648-12 887 | 660-21 979 | 673-26 1050 | 686-47 1083 | 697-56 1134 


——— 
33 Cyo 51852 C.J. 
Page Note See. 
697-57 1148 
697-58 11384 
697-59 1134 
697-60 1185 
697-61 1134 
697-62 1134 
697-83 1135 
698-65 1176 
698-66 1176 
698-67 1178 
698-68 1179 
698-#9 1175 
698-70 1175 
698-71 Bldg. & 
Constr. C. 
§ 248 
698-72 ae ee 
698-74 Master & S. 
§ 1518 
698-76 oe § 1520 
699-78 «6 8 1537 
699-80 “¢ 8 :1547 
699-81 se % 
699-82 a4 - 
699-83 oo “e 
699-86 “8 1564 
700-92 “« —§§ 1564 
700-93 Me apt 005) 
700-94 £8 Fé 
700-95 «8 1549 
700--96 1157 
700-97 1157 
700-98 1159 
700-99 1158 
700- 1 1158 
700- 2 PET 
701- 3 1157 
701- 4 1157 
701- 5 1157 
701- 6 1157 
701- 7 1158 
701- 8 1158 
701- 9 1158 
701-11 1159 
702-12 1159 
702-13 1159 
702-14 1159 
702-15 1159 
702-16 1159 
702-17 1159 
703-19 1159 
703-20 1159 
703-21 496 
703-22 1187 
703-23 1137 
703-24 1188 
704-25 1138 
704-25 1138 
704-27 1138 
704-28 1138 
704-29 1138 
704-30 1138 
704-21 1138 
705-33 1154 
7105-34 1154 
705--35 1138 
705-36 1148 
705-37 1153 
705-38 1152 
705-39 1148 
705-40 1148 
705-41 1148 
705-42 1148 
705-43 1148 
705-44 1141 
‘706-45 1148 
706-46 1149 
706-47 1149 
706--48 1149 
‘706-49 1140 
706-50 1140 
706-51 1139 
‘706-52 1166 
706-53 1166 
706-54 1184 
706-55 1142 
707-56 1142 
‘707-57 1142 
"707-59 1149 
707-60 Carriers 
, § 1317 
707-61 1143 
107-62 1143 
707-64 1144 
707-65 1144 
708-66 1144 
708-67 1144 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE Ixxiil 
RAILROADS—Continued 
eee too et on ee eee ee 
83 Cye 51852C.3.| 33 Cye 51852 oa 33 Cye 51&52 oa! 33 Cyc 51852 C.J.) 33 Cye 51852 0.5 
. é 
ABS Note Sec. |Page Note Sec. |Page Note Sec. {Page Note Sec. |Page Note | See. 
708-68 1144 | 719-73 1136 | 727-81 1184 | 736-87 1733 | 747-90 1755 
708-69 1144 | 719-74 1136 | 727-82 1184 | 737-88 1733 | 748-91 1755 
708-70 1144 | 719-75 1136 | 727-84 1184 | 787-89 1733 | 74y-92 
708-71 4 es 
1145 | 719-76 349 | 727-85 1184 | 737-90 1733 | 748-94 1756 
708-72 , 1145] 719-77 849 | 727-87 1197 | 737-91 1733 | 748- 
708-7 95 1756 
708-73 1145 | 719-78 849 | 727-88 1197 | 787-92 1733 | 748-96 1756 
108-114 1145 | 719-79 849 | 727-89 1197 | 737-98 1733 | 748-97 1756 
708-76 1151 | 719-80 849 | 723-90 1186 | 737-94 1733 | 748-98 1756 
709-18 rae | 119-82 49 | 728-92 ust | 731-96 Ves | one 4 ue 
wi iu 187 | 737-96 1734 | 748-1 
709-79 1152 | 719-83 858 | 728-93 1187 | 737-97 1734 | 748-2 ibe 
709-80 1152 | 719-84 858 | 728-94 1187 | 738-99 1735 | 749-3 1756 
709-81 1152 sa-85 358 13-98 1187 738-1 1735 | 749- 4 1756 
= 1152 - 8 ! 738- 2 1735 | 749-5 
709-83 1152 | 720-87 858 | 728-98 1180 | 738-8 1735 749- 6 158 
709-86 1147 | 720-88 958 | 728-99 1180 | 738-4 1735 | 749-7 1756 
oe 1153 pe ae oe ; pen 738- 6 1736 | 749-8 1756 
1147 - - 738- 7 1736 | 749-9 
709-89 tia7 | 720-91 858 | 729-3 1180 | 738-8 1736 | 750-10 1138 
710-90 1147 | 720-92 857 | 729-4 1188 | 739-9 1736 | 750-11 1758 
710-91 7153 | 720-93 858 | 729-5 4188 | 739-10 1736 | 750-12 1758 
ae 1155 | O0-95 ge | 12007 iiss | 730-12 Lae | qe0-14 ey 
710-9 1160 -9 5 = 39-12 750-14 
710-94 i160 | 720-96 358 | 729-9 1188 | 739-13 140 750-15 ier 
710-95 1160 720-89 Death s 73 Het i 38 739-14 1740 } 750-16 ADT 
710-96 11 2 ea % 5 50-1 5 
710-97 se T21— 4 862 | 730-12 1188 | 739-18 1740 e018 tet 
710-98 4164 | 721-5 362 | 730-1 1188 | 739-17 1740 | 750-19 1757 
711-99 tigo | 721-6 gr2 | 730-1 1188 | 739-18 1740 | 750-20 1756 
711-1 1162 a s Receive ee fae ties ess Ah 130-22 eal 
712-2 162 = e r ~ = 1740 | 750-22 ; 
cas tie | 72-9 « 730-18 Pleading | 739-21 1740 | 750-23 11s 
I gk 1682 | oat “ 730-19 Sii90 | 140-28 Vat | 15128 1188 
aate He, | orai-12 857 | 730-20 1190 | 740-24 1142 | 51-28 1769 
712- 8 1683 | or eee | tata 90 | 440-28 ts | ti29 176) 
£ 722— ¢ — 2 751-2 
ea -. 722-15 366 | 731-23 1190 | 740-27 145 ret 30 1760 
oa ties | 722-16 866 | 731-24 1190 | 740-28 1742 | 751-31 1760 
Card iie4 | 722-17 366 | 731-25 1190 | 740-29 1742 | 751-32 1761 
ee jiea | 722-18 see | 731-26 1190 | 740-30 1743 | 751-33 1761 
De wes | 722-19 366 | 731-27, 1190 | 741-31 1743 | 751-34 1762 
Se sey Meg | 122-20 363 | 731-28 1199 | 741-32 1743 |, 752-35 1764 
ote nies 722-21 863 Tat-28 1190 | 741-33 1744 | 752-36 1763 
713-17 1166 | 729-93 Bea | raat Tot | 14138 Ua | 339 1768 
Bs ane re O—o 
oe ae 723-94 863 | 732-32 1191 | 741-36 1744 | 753=40 17665 
2 ioe | 123-25 863} 732-83 1191 | 741-38 1745 | 7538-41 1765 
Cae Tee | 723-26 83 | 732-34 1191 | 741-39 1746 | 753-42 1765 
ie 1168 | 723-27 863 | 732-35 1191 | 741-41 1746 | 753-43 1765 
Reyes 16s | 723-28 863 | 732-36 1191 | 741-42 746 | ‘753-44 1765 
Ta ot 1166 723-29 863 | 722-37 1191 | 742-43. 1746 | 753-45 1765 
Cee 116g | 723-30 863 | 732-38 1191 | 742-44 1746 | 753-46 1765 
ae 1166 | 723-31 8°8 } 722-39 857 | 742-45 1746 | 753-47 1765 
mt 1166 | 728-32 868 | 732-40 74 | 742-46 1746 | 753-48 1765 
714-28 1166 ra oe eat ae (ret 1747 | 753-49 1765 
4-84 Be 92 1747 | 753-50 1765 
ae ae 724-35 868 | 738-43 1192 | 742-49 1747 | 753-51 1765 
75-31 1168. | “oace Se acl ape 1192 | 742-50 1747 | 753-52 175 
‘ 6 24- 723-45 1192 | 742-54 1747 | 754-53 V7AB 
715-83 ate 724-38 868 | 723 48 1193 | 742-52 1748 | 754-54 1765 
ee Ago | 7289 858 | 733-47 1193 | 742-53 1749 | 754-55 1765 
715-35 1169 | fa441 "8 133-49 Hiss | 143-85 wis | weaBT Thee 
5 z m 95 oe 749 ~ 766 
oar ae 724-45 871 | 723-50 1193 | 748-56 1749 | 754-58 1766 
724-46 874 | 734-51 1193 | 744-57 1749 | 754-59 Trial 
716-38 1170 
nee rN as 874 | 734-52 1193 | 744-58 1749 | 754-60 1767 
me Bn Bee at] Be | | BE 
25 - . 1749 | 754-62 1767 
oon ee 725-51 8°8 | 734-56 1729 | 744-61 1750 | 754-63 1767 
716-43 17 | 435-83 seg | anes liso | 145-63 11e0 | te465 Ler 
4 7 729 a 1750 | 754-65 1767 
mee utr S| EB S| ek de) ee eae 
s . = 9 g 5 154-67 767 
Er ve 2 455.) 725-56 863 | 735-63 1730 | 745-66 1751 | 754-68 1767 
ae el ee Bil ede ER in| ER 
25 735- 6 1751 | 755-71 2105 
me a | ee dele HB 
¢ 756-73 2105 
717-52 1156 | 796-42 865 | 735-68 1730 | 745-7 1751 | Tnt-74 2105 
Ce Hic 26-63 365 735-69 ae ae 1751 | 756-75 2105 
5 = fi 746-73 1751 | 156-76 2105 
ee wee 726-65 865 | 735-71 1732 | 746-74 1751 | '7AA-77 2105 
5 726-66 858 | 735-72 1732, | 746-75 1751 | 756-78 2106 
eae aes 726-67 1184 | 735-73 1732 | 746-76 1751 | 756-79 2107 
18-58 56 | 726-68 1185 | 735-74 1732 | 746-77 1751 | 756-80 2108 
gs rae 728-69 1185 | 736-75 1732 | 746-78 1753 || 957-81” 2108 
Losey dee | 726-70 1185 | 738-76 1722 | 746-79 1753 | 757-82 2108 
at HG || 126-71 1185 | 736-77 1732 | 746-80 1753 | 757-83 2108 
oa arn | 726-72 1185 || 736-78 - 1732 | 746-81 1753 | 757-84 2108 
ae pag | 726-73 1185 | 736-79 1732 | 746-82 1753 | 757-85 2108 
eee 3 | 727-74 1185 | 736-80 1732 | 746-83 1753 | 757-86 2108 
573 | 727-75 1185 | 736-81 1732 | 747-84 1753 | 757-87 2108 
718-67 573 | 727-76 1185 | 736-82 1732 | 747-85 1754 | 757-88 2108 
fee 1136 | 727-77 1185 | 736-83 1732 | 747-86 1754 | TR7-89 2108 
71 1136 | 727-78 1185 | 738-84 1722 | 747-87 1754 | 757-90 2108 
ol a 2-79 1185 | 736-85 1732 | 747-88 1755 | 757-91 2108 
ets tise | 28 1185 | 736-86 1733 | 747-89 1755 | 758-92 2110 


i 


Ixxiv -CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


RAILROADS—Continued 


33 Cye 51&52C.J3.| 33 Cye 51852 CS.) 33 Cye 51&52 C.f 


nt es a a : 
33 Cye '51&52C.J.| 33 Cye 51852 0.5./ 33 Cye 51&52 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. | Page Note See. | Page Note Sec. |Page Note Sec. 
758-93 2110 | 774-96 2129 | 797-11 2157 } 817-12 2177 | 830-14 2139 | 847-24 2230 
758-94 2110 | 774-97 2129 | 798-12 2157 | 817-13 2177 | 830-15 2133 | 847-25 2230 
758-95 2110 | 775-98 2129 | 798-13 2157 | 817-14 2177 | 830-16 2239 | 848-26 2230 
758-96 2109 | 775-99 2129 | 798-15 2157 | 817-15 2177 | 830-17 2234 | 848-27 2230 
758-97 2109 | 775-41 2129 | 798-16 2157 | 817-16 2177 | 830-18, 2234 | 848-28 2230 
158-99 2111 | 775-2 2129 | 798-17 2157 | 818-17 2178 | 830-19 2234 | 848-29 . 2230 
758- 1 211 | 775-3 2129 | 798-18 2157 | 818-18 2178 | 831-20 2234 | 848-30 2230 
759- 2 2111 | 776-5 2130-| 799-19 2158 | 818-19 2178 | 831-21 2234 | 848-31 2230 
759- 3 2111 | 776-6 2131 | 799-20 2158 | 818-20 2178 | 831-23 2216 | 848-32 2230 
759- 4 Lh Marek 2131 | 800-21 | 2159 | 818-21 2178 | 831-24 2216 | 849-33 2230 
759- 5 211 | 77-8 2131 | 800-22 2159 | 818-22 2178 | 831-25 2216 | 849-34 2230 
760- 6 2112 | 777-9 2131 | 800-23 2159 | 819-23 2178 | 832-26 2216 | 849-35 2230 
760-7 zui2 | 777-10 2181 | 800-24 2159 | 819-24 2179 | 832-27 2216 | 849-36 2232 
- 777- : = 59 | 819-25 2179 | 832-2 216 | 849-37 2232 
760- 9 2112 | 777-13 2132 | 801-26 2159 | 819-26 B79 | $3329 3335 | 849-39 2232 
760-10 2112 | 778-14 2132 | 801-27 2159 | g19-27 2179 | 833-30 2285, 2182 | 849-40 2232 
760-11 2112 | 778-15 2132 | 801-28 2159 | 819-28 2179 | 833-31 "9216 | 850-41 - 9239, 
760-12 2112 | 778-16 2133 | 802-29 2180-2182 | 819-30 2183 | 833-32 2216 | 850-42 2232 
760-13 2112 | 778-17 2133 | 802-30 2160 | 90-3 a | ¢ 
1 2183 | 833-33 2216 | 850-43 2232 
760-14 2112 778-18 2133 802-31 2160 820-33 2184 833-35 2216 850-46 9232 
761-15 2112 | 778-19 2133 | 802-32 2160 4 % 2 2 
820-3 2184 | 833-38 2217 | 850-47 2232 
ols ae ay a ES ! chat 820-35 2184 | 834-39 2217 | 850-48 2232 
~ - 3 || 
veel ae | eee ge anes 216) | 820-36 2184 | 834-40 2217 | 850-49 2232 
820-37 2184 | 835-41 2235 | 850-50 2233 
761-19 2118 | 778-23 2134 | 803-36 2161 | 990-38 2187 | 835-42 9935 | 850-51 2233 
761-20 2118 | 778-24 2134 | 803-37 2161 4 
820-39 2184 | 835-48 2285, 2182 | 851-52 2233 
761-21 2118 | 778-25 2134 | 803-38 * 2161 | 391-40 2184 | $35-44 2235 | 851-53 - 22338 
761-22 2118 | 779-26 2134 | 803-39 _ 2162 | got-41 2185 | 835-46 2220 | 851-54 2239 
161-23 2118 | 779-28 2135 | 808-40 2162 | 91-42 2185 7 835-47 2220 | 851-55 - 2233 
1762-24 2119 | 779-29 "2185 | 803-41 2162 | 29-43 2185 | 835-49 2218 | 851-56 2233 - 
762-25 2119 | 779-30 2135 | 803-42 2162 g 
veo. Bt ees 822-44 2185 | 836-50 2218 | 852-58 . 2190 
762-27 2119 | 779-32 ter | soa 162 | 53-88 iiaeaes {esas a ors ae 
Were | Big | T1984 zise | sods 2162 | Seat * isk |B od goot | 853-61 2193 
pena Coe 36 | 804-46 2162 | 92-48 2188.| 837-55 2221 | 853-62 2192 
aos Be eanige Segice VSopptes 2163 | 99-49 2188 ] 837-56 2221 | 854-63 2191 
769-39 aed ‘ 804-48 2163 | 393-51 2194 | 837-57 2221 | 854-64 2191 
763-33 S19 | 781-39 oer | eenee 3168 aes Beh eeeeiee ecg Pe i ee 
763-86 2129 | 781-40 2137 | 805-51 2165 | faa pos eee pte es aa 
: 54 2195 | 837-60 2221 |» 855-69 2239 
ieee a RS ae 2137 | 805-52 2165 | 324-55 2194 | 837-61 2292 | 855-70 2239 
OSs ose | SOME AUG osc * 2165 | 324-56 . 2194 | 937-63 2292 | 856-71 2239 
es 40 3199 | 782-45 ee ee ae 824-57 2194 | 837-64 2222 | 856-72 2239 
763-41 9120 | 782-46 2130 | spess «a | S258 Sree ee eae ao ga oe 
763-42 2121 | 783-47 ~ 2139 | 806-57 2166 7 15 nea 
764-43 212i | 788-48 2128 | 06-58 2166 | 21-64 2198 | 838-68 3981 | SSf-T7 2939 
ee m2 | Tekst A | ar 2166 | $3463 2199 | S30-10 Boat | $5819 2180 
765-47 9199 | 784-54 2140 = 2166 | go4-64 2199 | 839-71 2225 | 858-80 2180 
765-48 9199 | 785-56 9140 Eto oe 824-65 2199 | §39-72 2225 | 858-81 2181 
765-49 9190 | 785-57 o140 | Lepes siey | 825-66 _ 2199 | 840-73 2225 | 858-82 2181 
765-50 2122 | 785-58 2140 7 825-67 2199 | 840-74 2225 | 858-83 2181 
765-51 2192 | 786-61 2141 ayer aie 825-68 2199 | 40-75 2295 | 858-84 2181 
7AB-52 2199 | 786-62 2143 s . 2 825-69 2199 | 840-76 2225 | 858-85 2181 
766-53 2123 | 787-63 2142 | sos-68 oe cece ieee 2235 | 859-86 2182 
766-54 2123 | 788-64 9149 808-69 2168 a 840-78 2235, 2182 | 859-87 2182 
766-55 9193 | 789-A5 a 825-72 2202 | 840-79 2225 860-88 2182 
766-56 2193 | 789-64 2142 | 808-70 2168 | 926-73 2202 | 840-80 2296 |' 860-89 - 2180 
766-57 2193 | 790-67 o149 Rage oe 826-74 ~~ 841-81 2235 | 860-90 2180 
Hy 2123 790-68 2149 808-73 os 841-82 2285 860-91 2180 
4 fs - 2168 5 z 
eo ee ee ee Ul ee 
767-61 2124 | 790-71 2144 | g9_76 5170 | 826-78 2211 | 841-85 2235 | 860-94 2151 
767-62 2124 | 790-73 S145" | “Speco 21m | 827-79 2211 | 842-86 2235 | 860-95 2151 
767-63 9194 | 791-74 2145 | ogg sive | 827-80 2211 | 842-87 2235 | 860-96 2151 
161-64 2124 | 791-75 DU |e cae ais | 820-81 221i | 842-88 2235, 2182 | 860-97 2151 
5 ~ 2152 82 842-8 2235 | 861-9 2154 
767-66 2124 | 792-78 157. | e108 2175 | go8-83 2180 | 342-90 2235 | 861-99 2154 
768-67 ‘ 2194 | 792-79 O16 | ary ee $173 | 828-84 2196 | 842-91 2235 | 861-1 2154 
768-68 2124 | 792-80 2152 aH 828-85 2196 | 842-92 2235 | 861- 2 2178 
769-69 2124 792-81 2152 ce Sie 828-86 2196 842-98 2236 | 861-4 2178 
9- — 53 = 828-88 22 843-94 2236 | 862-6 2178 
769-71 2125 | 793-83 Bah] Seen zit | 828-89 2206 | 843-95 2236 | 862-7 2178 
769-72 2125 | 793-85 2153 74 | 398-90 2206 | 843-96 2236 | 862-8 2186 
769-73 2125 | 794-87 Sie-8y, 2174 | gag 
S453 | “os og ong | 828-91 2205 | 843-98 2237 | 862-9 2186 
769-74 2126 | 794-88 2153 828-92 2205 |’ 843-99 2237 | 862-10 2186 
169-75 2126 | 794-89 813-89 2175 
769-15 OTE cers si7e | 828-98 2205 | 844-1 2237 | 862-11 2186 
7 2126 | 794-90 q 2 ates | SS or eine | 828-94 2205 | 844-3 2238 | 863-12 2186 
7710-77 2126 | 794-91 Pe et pire | 828-95 2215 | 844-4 2227 | 863-18 2186 
771-78 2198 | 794-92 2154 : 829-96 2215 | 844-5 2180 | 863-14 186 
814-93 2172 : 
112-79 2126 | 794-93 gia) Sine siya | 829-97 2215 | 844-6 2182 | 864-15 2186 
772-80 2126 | 795-94 2153 |. Sit-o4 ot | 829-98 2205 | 844-7 2227 | 864-16 2186 
712-81 2126 | 795-96 2155 | ott oe otae | 829-99 2215 | 844-8 2227 | 864-17 2186 
ee ee a a US Nears sive | 828-1 2215 | 845-9 2227 | 864-18 2187 
eaten or ae ake 815-99 9176 | 829- 2 2215 | 845-10 2227 |. 864-19 2187 
713-85 rial 2108 | Sie 4 aire | 829-8 2215'| 845-11 2221'| 865-20 . 2189 
‘es rel er ae pr ee ste sive | 829-4 2215 | 845-12 2221 | 865-21 2189 
3 56 2 829- 5 2215 | 845-13 2227 | 865-23 2241 
773-88 2127 | 797-3 2157'| 816- 3 2176 
anes Nek Br eles atv | - 829- 6 2209 | 846-15 2227 | 865-24... 2241 
Uae SE (i peel Gates 6 ae | | 829-7 2209 | 846-16 2229 ,| 866-26 2241 
ee ee pe gin, | Bie 6 . ave | 829-8 2209 | 846-18 _. 2229 | 867-29 » -224t 
masz =| 298 | op = bata | 818-7 2176 | $5910 2ont | 846-20 000 | Su8l baad 
, 774-93 2128 | 797- 8 2157 || 816- 8 2176 | 930-11 2207 | 847-21 2230 | 868-34 2 B24 


¢, TT4-94 2129 | 797-9 2157 || 816-10 -- 2177 | ( 
6 : - 830-12 _ 2207 i}. 847-22 _ 2235] 868-35 2241 
7TT4-95 2129 | 797-10 2167 | 817-11 « 2177 | 939-43 - 91521 847-23 2230 | \ : 


—————— 
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Page Note 
906-52 


Sec. |Page Note Sec. 
2282 | 922-57 1775 
2283 | 923-58 1775 
2284 | 924-60 1776 
9284 | 924-62 1775 
2284 | 924-63 1776 
2084 | 924-64 1776 
2984 | 925-65 1772 
2285 | 925-66 1772 
9285 | 925-67 1776 
9985 | 925-68 1773 
9285 | 925-69 1773 
9285 | 926-71 1778 
2287 | 927-72 1778 
2287 | 927-73 1778 
2987 | 928-74 1778 
2287 | 928-77 1778 
228T | 928-78 1778 
2287 | 928-79 1778 
2286 | 928-80 1778 
2286 | 928-81 1778 
coe ey 1778 
84 1778 
2286 | 929-85 1778 
2286 | 929-86 1780 
2288 | 929-87 1780 
2288 | 930-88 1780 
2288 | 930-89 1780 
2288 | 930-90 1780 
2288 | 930-92 1783 
os 930-93 1783 
2288 | 931-94 1783 
2288 | 931-96 1778 
2288 | 931-98 1781 
ae 931-99 1781 
pore | saan 2 1781 
aoae | 282-2 1786 
pong | 982-8 1786 
pong | 982-4 1787 
5999 | 938-5 1787 
5998 | 933-6 1787 
g089 | 933-7 1787 
9098 | 933-8 1787 
2989 | 938-9 1787 
9939 | 934-10 1787 
9989 | 934-11 1787 
5989 | 934-12 1784 
5999 | 934-13 1784 
934-14 1784 

2289 
9999 | 934-15 1784 
999 | 934-16 1784 
2289 934-17 1784 
9990 | 935-18 1784 
9290 935-19 1784 
2290 935-20 1784 
2290 | 935-22 1785 
2290 | 935-23 1785 
2290 | 936-24 1785 
9291 | 936-25 1785 
i ne 
3 1841 
2291 aes 1841 
\.937-29 1841 
2291 | 937-30 1841 
2291 | 937-31 1841 
2291 | 937-32 1841 
2291 | 937-33 1842 
2291 | 938-34 1842 
a 938-35 1842 
938-36 1842 
2291 | 939-37 1842 
2291 | 939-38 1844 
2291 | 940-39 1843 
ce 940-40 1843 
940-41 1843 
Be 940-42 1843 
pen | 940-48 1845 
Spey | 24044 1845 
oa9o | outs 1845 
5099 | 41-46 1845 
3099 | 941-47 1845, 
5099 | 941-48 1788 
9999 | 941-49 1788 
9999 | 941-50 1788 
9993 | 942-51 1788 
9099 | 942-52 1788 
9993 | 942-58 1788 
go92 | 942-54 1791 
9093 | 942-55 1792 
2293 942-56 1789 
2293 942-57 1789 
1769 | 943-58 1789 
1771 | 9438-59 1789 
i771 | 943-60 1789 
1772 943-61 1792 
1772 | 943-62 1792 
i774 | 944-63 1792 
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nh oot Oe oe oT oe oo 
33 Cye |51&52C.J.| 33 Cyo 61&52C.3.) 33 Cye 51852.CJ.) 33 Cye 51&52C05. 


Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
982-82 1855 | 999-80 1916 | 1019-79 1880 | 1034-77 1908 | 1052-75 1950 | 1066-74 1974 
982-83 1855 | 999-81 4909 | 1019-80 1880 } 1034-78 1908 | 1052-76 1950 | 1067-75 1974 
982-84 1855 | 999-82 4916 | 1019-81 1880 | 1034-79 1909 | 1052-77 1951 | 1067-76 1974 
982-85 4855 | 999-83 1914 | 1019-82 1880 | 1034-80 1909 | 1052-78 1951 | 1067-77. 1974 
983-86 1855 | 999-84 1914 | 1019-83 1880 | 1035-81 1909 | 1052-79 1952 | 1067-78 1974 
983-87 1855 | 1000-85 -1879 | 1019-84 1880 | 1035-82 1909 | 1052-80 1952 | 1067-79 1974 
983-88 1858 | 1000-86 1879 | 1019-85 1880 | 1035-83 1910 | 1052-81 _ 1952 | 1067-80 1974 
983-89 1858 | 1000-87 1879 | 1019-86 1879 | 1035-84 4910 | 1052-82 4953 | 1067-81 1973 
984-90 1858 | 1000-88 1879 | 1019-87 1880 | 1035-85 1910 | 1053-83 1954 | 1067-83 1974 
984-91 1858 | 1002-89 1879 | 1019-88 1884 | 1036-86 4910 | 1053-84 1954 | 1067-84 1975 
984-92 1859 ) 1002-90 1879 | 1020.-89 4884 | 1036-87 1910 | 1053-85 1954 | 1068-85 1975 
984-93 1859 | 1002-91 1879 | 1020-90 1884 | 1036-88 4910 | 1053-86 1954 | 1068-86 1976 
984-94 1859 | 1002-92 1879 | 1020-91 1884 | 1036-89 1911 | 1053-87 1954 | 1068-87 1976 
984-95 1868 | 1003-93 1879 | 1021-92 1884 | 1036-90 19114 | 1053-88 1955 | 1068-88 1975 
984-96 1868 | 1003-94 1879 | 1021-93 1887 | 1036-91 1915 | 1054-89 Negi. § 673 | 1068-89 1975 
984-97 1868 | 1003-95 1879 | 1021-94 1887 | 1036-92 1915 | 1054-90 1954 | 1068-90 1977 
984-98 1868 | 1003-96 1879 | 1021-95 1887 | 1037-93 1915 | 1054-91 1954 | 10€8 91 1978 
984-99 1868 | 1003-97 1879 | 1021-96 1887 | 1037-94 1915 | 1051-92 1954 | 109-92 1978: 
985- 1 1860 | 1003-98 1879 | 1021-97 1889 | 1037-95 1915 | 1054-93 1965 | 1069-93 1978 
935- 2 1860 | 1003-99 1879 | 1021-98 1889 | 1037-96 1915 | 1054-94 1962 | 1069-94 1978 
985- 3 ,1860 | 1004-1 1879 | 1022-99 ¥889 | 1037-97 1915 | 1055-95 1962 | 1069-95 1978 
985- 4 1982 | 1004- 2 1879 | 1022-1 1902 | 1038-98 1915 | 1055-96 1954 | 1069-96 aos 
985- 5 1935 | 1004- 8 1879 | 1022- 2 1902 | 1038-99 1915 | 1055-97 1954 | 1069-97 1978 
985- 6 1933 | 1004- 4 1879 | 1022-3 1902 | 1038-1 4912 | 1055-98 1954 | 1069-98 1978 
986- 7 4933 | 1004-5 1845 | 1022- 4 ,1902 | 1038- 2 1912 | 1055-99 1964 | 1070-99 1978 
986- 8 1933 | 1004- 6 1894 | 1022- 5 1900 | 1038- 3 1912 | 1055-1 Negl. §672 | 1070-1 1978 
986- 9 1932 | 1006-7 1984 | 1023- 6 1900 | 4038- 4 1912 | 1056- 2 1956 | 1070-2 1980 
986-10 1862 | 1006- 8 1894 | 1023- 7 1900 | 1040- 5 1912 | 1056- 3 1956 | 1071- 3 1980 
986-11 1862 | 1006- 9 1984 | 1023- 8 1900 | 1040- 6 1945 | 1056- 4 1956 | 1071- 4 1982 
986-12 1862 | 1006-10 4984 | 1023- 9 34900 | 1040- 7 1846 | 1056- 5 7957 | 1071- 5 1982 
987-13 1862 | 1006-13 189+ | 1023-10 1897 | 1040- 8 1912 | 1057- 6 1957 | 1071- 6 1982 
987-14 1362 | 1006-12 1894 | 1023-11 1897 | 1040- 9 1912 | 1057- 7 j957 | 1071-7 1982 
987-15 1926 | 1007-13 1894 | 1023-12 1897 | 1040-10 1912 | 1057- 8 167 | 78 etd 
987-16 1926 | 1007-14 1892 | 1023-13 1897 | 1041-11 =» 1912 | 1057-9 touT tse aac, 
988-17 1925 | 1008-15 1892 | 1023-14 1897 | 1041-12 1912 | 1057-10 teen | oe ae re 
988-18 1927 | 1008-16 1890 | 1023-15 1897 | 1041-13 1912 | 1057-11 1967 | tora te ts 
988-19 4927 | 1008-17 1890 | 1024-16 1895 | 1041-14 1912 | 1057-12 1959 | 5979-13 ae 
988-20 1937 | 1008-18 1890 | 1024-17 4995 | 1041-15 1912 | 1058-13 1959 | 4979-14 1983 
989-21. 1935 | 1008-19 1881 | 1024-18 1895 | 1041-16 | 1912 | 1058-14 1959 | 5073-45 198 
989-22 1929 | 1009-21 1882 | 1024-19 1895 | 1041-17 1912 | 1058-15 1959 | 3973-16 Ee 
990-23 1929 | 1009-22 1882 | 1024-20 1895 | 1041-18 1912 | 1058-16 1959 | 3974-17 1994 
990-24 1929 ) 1009-23 1882 | 1024-21 1895 | 1041-19 1913 | 1058-17 1960 | j974-19 3988 
990-25 1929 | 1010-24 1893 | 1024-22 1896 | 1042-20 1913 | 1059-18 1960 | 4974-90 3998 
990-26 1929 | 1010-25 1893 | 1025-23 1896 | 1042-21 1913 | 1059-19 1960 | 4075-94 1988 
990-27 1943 | 1010-26 1893 | 1025-24 18996 | 1042-22 1913 | 1059-20 1960 | 3978-99 7988 
990-28 1943 | 1010-27 1893 | 1025-25 1896 | 1042-23 1818 | 1059-21 1960 | 3975-93 7998 
991-29 1943 | 1010-28 1893 | 1025-26 1901 | 1042-24 1848 | 1059-22 1960 | 4075-94 1989 
991-30 1943 | 1010-29 1893 | 1025-27 1901 | 1042-25 1848 | 1059-23 1960 | 3975-95 7988 
991-31 1948 | 1010-30 1893 | 1025-28 1901 | 1042-26 1849 | 1060-24 1962 | 3075-26 1989 
991-32 1930 | 1010-31 1893 | 1026-29 1904 | 1043-27 1849 | 1060-25 1962 | 4075-97 79°9 
991-33 1936 | 1010-32 1883 | 1026-30 1904 | 1043-28 1851 | 1060-26 1962 | 4075-98 7199 
991-34 1934 } 1010-33 1883 | 1026-31 1904 | 1043-29 1851 | 1060-27 Negl. § 685 | 1975-29 1990 
991-35 - 1938 | 1011-34 4883 | 1026-32 1904 | 1043-30 1850 | 1060-28 “8 684 | 1075-30 7990 
991-36 1933 | 1011-35 1888 | 1026-33 1903 | 1043-31 1850 | 1060-29 “ | 4075-31 1990 
991-37 1930 | 1011-36 2052 | 1027-34 1908°} 1044-32 1854 | 1060-30 ™ “| 1076-32 1990 
992-38 1940 | 1012-37 1888 | 1027-85 1903 | 1045-33 1854 | 1060-31 1966 | 4076-33 1990 
992-39 1940 | 1012-38 1888 | 1027-36 1903 | 1045-34 1854 | 1060-32 1966 | 1076-34 71990 
992-40 1940 | 1012-39 1888 | 1027-37 1905 | 1045-35 1852 | 1060-33 1966 | 1076-35 4990 
992-41 1940 | 1012-40 1988 | 1027-38 4905 | 1046-36 1852 | 1061-34 1967 | 1076-36 7990 
992-42 1919 | 1013-41 4888 | 1027-39 1905 | 1047-37 1853 | 1061-35 1967 | 1076-37 1990 
992-43 1919 | 1013-42 1888 | 1027-40 1905 | 1047-88 1853 | 1061-36 1967 | 1076-38 1990 
992-44 1919 | 1013-43 1888 | 1027-41 1905 | 1047-39 1945 | 1061-37 1967 | 1076-39 1991 
993-45 1919 | 1013-44 1888 | 1027-42 1905 | 1048-40 1946 | 1061-38 1967 | 1076-40 1991 
993-46 1919 | 1013-45 1888 | 1028-43 1906 | 1048-41 1946 | 1061-39 1967 | 1077-41 1991 
993-47 1919 | 1013-46 1888 | 1028-44 1906 | 1049-42  Negl. § 542 | 1061-40 1967 | 1077-42 2098 
993-48 1919 | 1013-47 1888 | 1028-45 1906 | 1049-43 "$541 | 1061-41 1987 | 1077-43 2008 
993-49 1919 | 1013-48 1888 | 1028-46 1906 | 1049-44 “ “| 4061-42 1967 | 1077-44 2003 
993-50 1919 | 1013-49 1900 | 1028-47 1906 | 1049-45 eT 1061-43 1967 | 1077-45 2002 
993-51 1919 | 1013-50 1900 | 1028-48 1906 | 1049-46 “8545 | 1001-44 1969 | 1077-46 2002 
993-52 1919 | 1014-51 1898 | 1029-49 1906 | 1049-47 “ § 644 | 1061-45 1969 | 1077-47 2002 
993-53 1919 | 1014-52 1898 | 1029-50 1906 | 1049-48 “ «© | 1062-46 19¢9 | 1077-48 2002 
994-54 1919 | 1014-53 4898 | 1029-51 1906 | 1049-49 * -§ 543 | 1062-47 1970 | 1077-49 2009 
994-55 1924 | 1014-54 1898 | 1029-52 1906 | 1049-50 “ 1062-48 1970 | 1077-50 1991. 
994-56 1924 | 1015-55 1898 | 1029-53 1906 | 1049-51 1846 | 1062-49 1970 | 1077-51 1991 
994-57 1924 | 1015-56 1902 | 1029-54 1906 | 1049-52 1846 | 10¢2-50 1970 | 1077-F2 1991 
994-58 1924 | 1015-57 1902 | 1030-55 1906 | 1050-53 1846 | 1062-51 1970 | 1077-53 4991 
994-59 1924 | 1015-58 1902 | 1030-56 1906 | 1050-54 1846 | 1062-52 1970 | 1077-54 1992 
994-60 1924 | 1015-59 1902 | 1030-57 1906 | 1050-55 1846 | 1063-53 1971 | 1078-55 1992 
994-61 1925 | 1015-60 1902 | 1080-58 1906 | 1050-56 1846 | 1063-54 1971 | 1078-56 1992 
994-62 1925 | 1015-61 1891 | 1030-59 1906 | 1050-57 1816 | 1064-55 1971 | 1978-57 1992 
995-63 1920 | 1015-62 1891 | 1030-60 1906 | 1050-58 1846 | 1064-56 1971 | 1078-58 1992 
995-64 1919 | 1015-63 1891 | 1030-61 1906 } 1051-59 1846 | 1064-57 1971 | 1078-59 1992 
995-65 1921 | 1016-64 1891 | 1080-62 1906 | 1051-60, 1846 | 1064-58 1971 | 1078-60 1992 
995-66 1921 | 1016-65 1891 | 1031-63 1907 | 1051-61 1846 | 10¢4-59 1971 | 1078-61 1992 
996-67 1924 | 1016-66 1891 | 1081-64 1907 | 1051-62 1846 | 1065-60 1971 | 1078-62 1992 
996-68 1922 | 1016-67 1891 | 1031-65 1907 | 1051-63 1846 | 1065-61 1971 | 1079-3 1993 
996-69 1917 | 1016-68 1891 | 1031-66 1907 | 1051-64 1846 | 1065-62. 1971 | 1979-64 1993 
996-70 1901 | 1016-69 1891 | 1031-67 1907 | 1051-65 1847 | 1065-63 1971 | 1079-65 1993 | 
997-71 1917 | 1016-70 1891 | 1031-68 1907 | 1051-66 1847 | 1065-64 1971 | 1079 66 1993 
997-72 1917 | 1017-71 1891 | 1032-69 1907 | 1051-67 1847 | 1065-65 1971 | 1979-67 1993 
998-73 1917 | 1017-72 1891 | 1032-70 1907 | 1051-68 1847 | 1065-66 1971 | 1079-68 1993 
998-74 1917 | 1017-73 1891 | 1033-71 1907 | 1051-69 1947 | 1065-67 1972 | 1079-89 1993 
998-75 1916 | 1017-74 1891 | 1033-72 2068 | 1051-70 1847 | 1065-68 1972 | 1080-70 1998 
999-76 1945 | 1018-75 1880 | 1033-73 1907 | 1052-71 1949 | 10°6-69 1972 | 1080-71 1993 
999-77 1916 | 1018-76 1880 | 1033-74 1908 | 1052-72 1949 | 1066-70 1972 | 1080-72 1993 
999-78 1916 | 1018-77 1880 | 1033-75 1908 | 1052-73 1949 | 1066-71 1972 | 1989-73 1993 
999-79 1916 | 1018-78 1880 | 1034-76 1908 | 1052-74 1949 | 1066-72 1972 | 1080-74 1993 


¥ 


88 Oye 561852 CJd.. 33 Cye 5§1&52 C.J. 


Page Note 
1080-76 
1080-77 


1085-12 
1085-13 
1085-14 
1085-15 
1086-16 
1086-17 
1086-18 
1086-19 
1086-20 
1086-21 
1086-22 
1086-23 
1086-24 
1086-25 
1086-26 
1086-27 
1086-28 
1087-29 
1087-30 
1087-31 
1087-32 
1087-33 
1087-34 
1087-35 
1087-36 
1087-37 
1087-88 
1088-39 
1088-40 
1089-41 
1089-42, 
1089-43 
1089-44 


1095-78 
1095-74 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


, 


Sec. |Page Note Sec. 
1994 | 1095-75 2023 
1994 | 1096-76 2028 
1994 | 1096-77 2023 
1994 | 1096-78 2024 
1996 | 1096-79 2024 
1997 | 1096-80 2024 
1998 | 1096-81 2023 
4999 | 1096-82 pone 
1999 | 1096-83 2024 
1999 | 1097-85 2104 
1996 | 1097-86 Damages 
2000 § 181 
2000 | 1097-87 ta 
2001. | 1097-88  -§ 296 
2000 | 1097-89 2014 
2002 |-1097-90 Damages 
2002 290 
2002 | 1097-91 § 284 
2002 | 1097-92 2026 
2002 | 1097-93 2026 
2002 | 1098-94 2026 
2002 | 1098-95 2026 
2002 | 1098-96 2029 
1989 | 1098-97 2047 
2002 | 1099-93 2029 
2003 | 1099-99 Trial 
2003 | 109% 1 
2003 | 1099- 2 2027 
2003 | 1099- 3 2027 
2003 | 1099- 4 2027 
2003 | 1100- 5 2027 
2004 | 1100- 6 2027 
2004 | 1100-7 2027 
2009 | 1100- 8 2027 
2005 | 1100- 9 2028 
2005 | 1100-10 2030 
2005 | 1100-11 2030 
2005 | 1100-12 2030 
2010 | 1101-13 . 2030 
2010 | 1101-14 2030 
2010 | 1101-15 2030 
2910 | 1101-16 2045 
2010 | 1101-17 2045 
2010 | 1101-18 2045 
2010 | 1101-19 2045 
2010 | 1101-20 2045 
2008 | 1102-21 2045 
2010 | 1102-22 2031 
2006 | 1102-23 2038 
2006 | 1102-24 2032 
2006 | 1102-25 2032 
2007 | 1102-26 2082 
2007 | 1102-27 2026 
2007 | 4102-28 2034 
reid 1103-29 2035 
5007 | 1103-80 2036 
poli | 1103-31 2035 
Sori | 1104-82 2036 
5011 | 1104-33 2036 
2014 | 1105-34 2040 
9014 | 1105-35 2089 
9014 | 1105-36 2037 
5014 | 1106-37 2087 
2014 | 1106-38 2040 
2017 1106-39 2039 
9017 | 1106-40 20387 
2017 | 1106-41 2087 
9017 | 1206-42 2038 
2017 | 1106-43 2038 
2017 | 1107-45 2044 
2015 | 1107-46 2044 
92015 | 1107-47 2044 
2016 | 1107-48 2044 
2016 | 1107-49 2044 
2016 | 1107-50 2044 
2016 | 1107-51 2044 
2020 | 1107-52 2044 
2020 | 1107-53 2044 
2021 | 1108-54 2043 
2021 | 1108-55 2043 
2021 | 1108-56 2048 
2021 | 1108-57 2041 
2021 | 1108-58 2041 
2021 | 1108-59 2041 
2022 | 1109-60 2043 
2022 | 1109-61 2041 
2022 | 1110-62 2046 
2022 | 4110-63 2046 
2023 | 1110-64 2046 
-2024 } 1110-65 2046 
2022 | 4110-66 2046 
2022 | 4411-68 2047 
2023 | 4111-69 2047 
20°3 | 4411-70 2047 
eo 1113-71 2047 
3023 | 1113-72 2047 


RAILROADS—Continued 


33 Cye 
Page Note 
1114-75 
1118-73 
1114-76 
1114-77 
1115-78 
1115-79 
1115-80 
1115-81 
1115-82 
1115-83 
1115-84 
1115-85 
1115-86 
1115-87 
1116-88 
1116-89 
1116-90 
1117-91 
1117-92 
1117-93 
1118-94 
1118-95 
1118-96 
1118-97 
1118-98 
1118-99 
1119- 1 
1119- 2 
1119- 3 
1119- 4 
1119- 5 
1119- 6 
1119+ 7 
1119- 8 
1120- 9 
1120-10 
1120-11 
1120-12 
1120-13 
1120-14 
1120-15 
1121-16 
1121-17 
1121-18 
1121-19 
1122-20 
1122-21 
1122-22 
1122-23 
1122-25 
1123-26 
1123-27 
1123-28 
1123-29 
1123-30 
1123-31 
1123-82 
1123-33 
1124-34 
1124-85 
1124-36 
1124-37 
1125-38 
1125-39 
1125-40 
112541 
1125-42 
1125-43 
1125-44 
1125-45 
1125-46 
1125-47 
1125-48 
1126-49 
1126-50 
1126-51 
1126-52 
1126-538 
1126-54 
1126-55 
1127-56 
1127-57 
1127-58 
1127-59 
1127-60 
1127-61 
1127-62 
1128-63 
1128-64 
1129-65 
1129-66 
1129-67 
1129-69 
1129-70 
1129-71 
1129-72 


a 
S152 C.0)| 


Sec. 


33 Cyc 


Page Note 


1129-73 
1129-74 
1180-75 
1130-76 
1180-77 
1130-78 
1180-79 
1130-80 
1180-81 
1180-82 
1130-83 
1130-84 
1130-85 
1130-86 
1131-87 
1131-88 
1131-89 
1131-90 
1131-91 
1131-92 
1131-93 
1132-94 
1132-95 
1132-96 
1132-97 
1182-98 
1132-99 
1133- 1 
1133- 2 
1133- 3 
1133- 4 
1133- 5 
1133- 6 
1134- 7 
1184- 8 
1184- 9 
1134-10 
1134-11 
1135-12 
1135-13 
1135-14 
1135-15 
1136-16 
1136-17 
1136-18 
1136-19 
1137-20 
1137-21 
1187-22 
1137-23 
1137-24 
1138-25 
1138-26 
1138-27 
1138-28 
1139-29 
1139-30 
1139-31 
1139432 
1140-33 
1140-34 
1140-35 
1140-36 
1141-37 
1141-38 
1141-39 
1141-40 
1141-41 
1141-42 ° 
1141-43 
1141-44 
1142-45 
1142-46 
1142-47 
1142-48 
1142-49 
1142-50 
1142-51 
1142-52 
1143-53 
1143-54 
1143-55 
1143-56 
1143-57 
1143-58 


1148-59 


1144-60 
1144-61 
1144-62 
1144-63 
1145-65 
1145-66 
1145-67 
1145-68 
1146-69 
1146-70 


51852 C.J. 
Sec. 


) 


Page Note 


1146-71 
1147-76 
1147-77 
1147-78 
1147-79 
1148-82 


Trial 


Sec. 


age 
1163-85 
1163-86 
1163-87 
1163-88 
1163-89 
1163-91 
1163-92 
1163-93 
1163-94 
1163-96 
1163-97 
1163-98 
1164-99 
1164- 2 
1164- 3 
1164- 9 
1164-10 
1165-11 
1165-12 
1165-13 
1165-14 


1174-90 
1174-91 


. 


Ixxvii 


|, 4 —) tS 
33 Cye 51852 C3.) 33 ges: 5152 CS. 
o 


Ixxvili 


33 Cyc 
Page Note 
1174-92 
1175-93 
1175-94 
1175-95 
1175-96 
1175-97 
1175-98 
1176-99 
1176-1 
1177- 2 
1177- 3 
1177- 4 
1177- 5 
1177- 6 
1178- 7 
1178- 8 
1178- 9 
1178-10 
1178-11 
1178-12 
1178-13 
1178-14 
1178-15 
1179-16 
1179-17 
1179-18 
1179-19 
1179-20 
1179-21 
1179-22 
1180-23 
1180-24 
1180-25 
1180-26 
1180-27 
1180-28 
1180-29 
1180-30 
1180-31 
1180-32 
1180-33 
1180-34 
1180-35 
1181-36 
1181-37 
1181-38 
1181-39 
1182-40 
1182-41 
1182-42 
1182-43 
1182-44 
1182-45 
1182-46 
1182-47 
1182-48 
1182-49 
1182-50 
1182-51 
1183-52 
1183-53 
1183-54 
1183-55 
1184-56 
1184-57 
1184-58 
1184-59 
1184-60 
1185-61 
1185-62 
1185-63 
1185-64 
1185-65 
1185-66 
1185-67 
1185-68 
1185-69 
1186-70 
1186-71 
1186-72 
1186-73 
1186-74 
1186-75 
1186-76 
1186-77 
1186-78 
1187-79 
1187-80 
1187-81 
1187-83 
1187-84 
1187-85 
1187-86 
1187-87 
1187-88 
1187-89 
1187-90 


—— 
51852 C.J.| 


Sec. 
1475 

427 
1476 
1476 
1476 
1476 
1514 
1514 
1515 
1471 
1471 
1471 
1471 
1470 
1470 
1470 
1470 
1469 
1479 
1479 
1479 
1469 
1469 
1469 
1469 
1469 
1469 
1469 
1469 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1478 
1479 
1479 
1479 
1480 
1480 
1480 
1480 
1480 
1480 
1480 
1480 
1480 
1481 
1481 
1481 
1481 
1481 
1481 
1481 
1482 
1482 
1482 
1482 
1482 
1482 
1484 
1484 
1484 
1484 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


33 Cye 
Page Note 


1187-91 
1188-92 
1188-93 
1188-94 
1188-95 
1189-96 
1189-97 
1189-98 
1189-99 
1189- 1 
1189- 2 
1189- 3 
1189- 4 
1189- 5 
1189- 7 
1189- 8 
1189- 9 
1190-10 
1190-11 
1190-12 
1190-13 
1190-14 
1191-15 
1191-16 
1191-17 
1191-18 
1191-19 
1191-20 
1191-21 
1191-22 
1191-23 
1191-24 
1191-25 
1191-26 
1192-27 
1192-28 
1192-29 
1192-30 
1192-31 
1192-32 
1192-33 
1192-34 
1192-35 
1193-36 
1193-37 
1193-38 
1193-39 
1193-40 
1193-41 
1193-42 
1193-43 
1194-44 
1194-45 
1194-46 
1194-47 
1194-48 
1194-49 
1194-50 
1194-51 
1194-52 
1195-53 
1195-54 
1195-55 
1195-56 
1495-57 
1195-58 
1195-59 
1195-60 
1195-61 
1195-62 
1195-63 
1196-65 
1196-66 
1196-67 
1196-68 
1196-69 
1196-70 
1196-71 
1196-72 
1196-73 
1197-74 
1197-76 
1197-77 
1197-78 
1197-79 
1197-80 
1197-81 
1197-82 
1197-83 
1198-84 
1198-86 
1198-87 
1198-88 
1198-89 
1198-90 


, 1198-91 


1198-92 


—~— 
51&52 C.J. 


Sec. 
1486 
1486 
1486 
1487 
1487 
1488 
1488 
1488 
1488 
1488 
1488 
1488 
1489 
1489 
1489 
1489 
1489 
1489 
1489 
1489 
1489 
1490 
1490 
1490 
1490 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 
1491 


1496 
1496 


1497 
1497 
1497 
1497 
1497 


1498 
1498 
1498 
1498 
1499 
1499 
1499 
1500 
1500 
1501 


1501 | 


RAILROADS— Continued 


33 Cye 
Page Note 
1199-93 
1199-94 
1199-95 
1199-96 
1199-97 
1199-98 
1199-99 
1199- 1 
1199- 2 
1199- 3 
1199- 4 
1199- 5 
1199- 6 
1199- 7 
1200- 8 
1200- 9 
1200-10 
1200-11 
1200-12 
1200-13 
1200-14 
1200-15 
1200-16 
1200-17 
1200-18 
1201-19 
1201-20 
1201-21 
1201-22 
1201-23 
1201-24 
1201-25 
1202-26 
1202-27 
1202-28 
1202-29 
1202-30 
1202-31 
1203-32 
1203-33 
1203-34 
1203-35 
1203-36 
1203-37 
1203-38 
1203-39 
1203-40 
1204-41 
1204-42 
1204-43 
1204-44 
1204-45 
120446 
1204-47 
1204-48 
1204-49 
1204-50 
1204-51 
1205-52 
1205-53 
1205-54 
1205-55 
1205-56 
1205-57 
1205-58 
1205-59 
1205-60 
1206-61 
1206-62 
1206-63 
1206-64 
1206-65 
1206-66 
1206-67 
1206-68 
1206-69 
1206-70 
1207-71 
1207-72 
1207-73 
1207-74 
1207-75 
1207-76 
1207-77 
1207-78 
1208-79 
1208-80 
1208-81 
1208 -82 
1208-83 
1208-84 
1208-85 
1209-86 
1209-87 
1209-88 
1209-89 
1209-90 


—— 
51&52 C.J. 


Sec. 


1521 
1521 


33 Cye 
Page Note 
1209-91 
1209-92 
1209-93 
1210-94 
1210-95 
1210-96 
1210-97 
1211-98 
1211-99 
1211-1 
1211- 2 
1211- 3 
1211- 4 
1211- 5 
1211- 6 
1211- 7 
1212- 8 
1212- 9 
1212-10 
1212-11 
1212-12 
1212-13 
1212-14 
1212-15 
1213-16 
1213-17 
1213-18 
1213-19 
1213-20 
1213-21 
1213-22 
1213-23 
1213-24 
1213-25 
1213-26 
1214-27 
1214-28 
1214-29 
1214-30 
1214-31 
1214-32 
1215-33 
1215-34 
1215-35 
1215-36 
1215-37 
1215-38 
1215-39 
1215-40 
1215-41 
121542 
1216-43 
1216-44 
1216-45 
1216-46 
1217-47 
1217-48 
1217-49 
1217-50 
1217-51 
1217-52 
1217-53 
1217-54 
1218-55 
1218-56 
1218-57 
1218-58 
1218-59 
1218-60 
1218-61 
1218-62 
1219-63 
1219-64 
1219-65 
1219-66 
1219-67 
1219-68 
1219-69 
1220-70 
1220-71 
1220-72 
1220-73 
1220-74 
1220-75 
1220-76 
1221-78 
1221-79 
1221-80 
1221-81 
1221-82 
1221-83 
1222-84 
1222-85 
1222-86 
1222-87 


| 1222-88 


(tS 
51852 C.J. 


Sec. 


1 


age Note Sec. |Page Note Sec. 
1222-89 1547 | 1234-93 1572 
4222-90 1548 | 1234-94 1573 
1222-91 1548 | 1234-95 1573 
1223-92 1548 | 1234-96 1573 
1223-93 4548 | 1234-97 1573 
1223-94 ’ 1548 | 1235-98 1573 
1223-95 1548 | 1235- 2 1573 
1223-96 1548 | 1235-3 1573 
1223-97 1548 | 1235- 4 1573 
1223-98 1548 | 1235- 6 1572 
1223-99 1548 | 1236-7 1572 
1223-1 i548 | 1236- 8 1572 
1224 2 1549 | 1236- 9 1574 
1224— 3 1549 | 1236-10 1574 
1224 4 1549 | 1236-11 1574 
1224-5 4549. | 1237-12 1575 
1224- 6 1549 | 1237-13 1574 
1224— 8 1551 | 1237-14 1574 
1224-10 1551 | 1237-15 1574 
1225-11 4551 | 1237-16 1576 
1225-12 4551 | 1237-17 1522 
1225-13 1553 | 1237-18 1576 
1225-14 1552 | 1237-19 1576 
1225-15 1552 | 1237-20 1576 
1225-16 1552 | 1238-23 1578 
1225-17 1552 | 1238-25 1578 
1226-18 1553 | 1239-29 1578 
1226-19 1553 | 1239-30 1577 
1226-20 1554 | 1240-31 1577 
1226-21 3554 | 1240-32 1580 
1226-22 1554 | 1240-33 1580 
1226-23 554 | 1240-34 1580 
1226-24 1554 | 1240-35 1580 
1226-25 1554 | 1240-36 1580 
1226-26 1554 | 1240-37 1579 
1227-27 1556 | 1241-38 1579 
1227-28 4555 | 1241-39 1579 
1227-29 i555 | 1241-40 1579 
1227-30 4555 | 1241-41 1579 
1227-31 1555 | 1241-42 1579 
1227-32 1555 1241-43 1643 
1227-33 i565 |) Sees 1579 
1227-34 1555 1241-45 1581 
1227-35 qps@ | 1241-46 1581 
1227-36 1556 | 1241-48 1581 
1227-37 1566 | 202 1581 
5 1242-50 1710 
1227-38 1556 
1228-39 1556 | 2242-62 1479 
1228-40 ta56 | 1242-54 1479 
1228-41 i556 | eee 1479 
1228-42 i556 | 1242-96 1582 
te = en [WS 
Pees 1564 | 1543 59 1582 
1299-47 1564 2 
1243-60 1582 
ee 1564 | 4243-61 1582 
ee 1564 | 3943 62 1582 
1229-51 1564 
1909-62 ipod | 1243-68 1582 
$290 be tog | 1243-64 1582 
1030-68 they | 1244-66 1583 
ieee 1565 | 1244-67 1583 
“pies 1565 | 1244-68 1583 
1230-E7 565 | 1244-69 1584 
1230-68 1565 | 1244-70 1584 
aeenees oe 1244-71 1584 
oe 1566 | 24472 1584 
1244-73 1584 
1230-61 1566 | 3944-74 1585 
Lene 1566 | 1245-76 1558 
me eluent 
1231-65 1566 | 4245-79 1558 
ae 1566 | 1245-80 1558 
1281-68 1567 | 1245-82 108 
ae 1567 | 1245-83 1558 
1231-70 1567 | 1245-84 1559 
tose 1567 | 1245-85 1559 
woe aes ee 
x : 4) 
1232-74 1567 | 1246-88 1560 
ee psa Mes 
1246-90 
1232-717 1569 | 1246-91 1561 
1232-78 1569 | 1247-92 1561 
1232-79 1569 | 1247-93 1561 
1232-81 1571 | 1247-94 1561 
4233-82 1570 | 1247-95 1561 
1233-83 1570 | 1247-96 1561 
1233-84 1570 | 1247-97 1562 
1233-86 1570 | 1247-98 1562 
1233-87 1710 | 1248-99 1562 
ee eae, ae 
1234-90 1572 | 1248- 3 1563 
1234-91 1572 | 1248- 4 1563 
1234-92 1572°| 1248- 5 1563 


I Bt 
33 Cye 51&52 C.J. a 33 Cye 51852 C.J. 


33 Cye 
Page Note 
1248- 6 
1248- 9 
1248-10 
1243-11 
1249-12 
1249-13 
1249-14 
1249-15 
1249-16 
1249-17 


poe ee 
51852 C.J.) 


Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


| Page Note 
1257-11 
1257-12 
1257-13 
1257-14 
1257-15 
1257-16 
1257-17 
1258-18 
1258-19 
1258-20 
1258-21 
1258-22 
1258-23 
1258-24 


1-7 
33 Cye 51&52 C.J. 


Sec. 
1603 
1603 
1603 
1603 
1603 
1603 
1604 
1605 
1605 
1605 
1605 
1605 
1605 
1605 
1610 
1611 
1606 
1606 
1605 
1605 
1605 
1605 
1605 
1605 
1605 
1605 
1605 
1604 
1604 
1604 
1604 
1608 
1608 
1608 
1608 
1608 
1608 
1608 
1608 
1608 
1608 
1608 
1609 
1609 
1609 
1609 
1609 
1609 
1609 
1609 
1609 
1612 
1612 
1612 
1612 
1612 
1612 
1608 
1612 
1612 
1612 
1612 
1616 
1616 
1616 
1616 
1616 
1616 
1616 
1616 
1614 
1614 
1614 
1614 
1614 
1615 
1615 
1613 
1613 
1613 
1613 
1613 
1480 
1616 
1616 
1616 
1616 
1617 
1617 
1617 
1617 
1617 
1617 
1617 
1617 
1618 
1618 
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33 Cye 
Page Note 
1266-11 
1266-12 
1267-13 
1267-14 
1267-15 
1267-16 
1267-17 
1267-19 
1267-20 
1267-21 
1267-22 
1267-23 
1267-24 
1267-25 
1267-26 
1267-27 - 
1268-28 
1268-29 
1268-30 
1268-31 
1268-32 
1268-33 
1268-34 
1268-35 
1268-36 
268-37 
1268-38 
1268-39 
1268-40 
1268-41 
1268-42 
1269-43 
1269-44 
1269-45 
1269-46 
1269-47 
1269-48 
1269-49 
1269-50 
1269-51 
1269-52 
1269-53 
1269-54 
1269-55 
1269-56 
1269-57 
1269-58 
1270-59 
1270-60 
1270-61 
1270-62 
1270-63 
1270-64 
1270-65 
1270-66 
1270-67 
1270-68 
1270-69 
1270-70 
1270-71 
1270-72 
1270-73 
1270-74 
1270-75 
1270-76 
1270-77 
1271-78 
1271-79 
1271-80 
1271-81 
1271-82 
1271-83 
1271-84 
1271-85 
1271-86 
1271-87 
1271-88 
1271-89 
1271-90 
1271-91 
1271-92 
1271-93 
1272-94 
1272-95 
1272-96 
1272-97 


1272-98 
1272-99 
1272-1 
1273- 2 
1273- 3 
1273- 4 
1273- 5 
1273- 6 
1273- 7 
1273- 8 
1273- 9 
1273-10 


(pe ee 
51852 C.3. 


Sec. 
1618 
1618 
1607 
1607 
1607 
1607 
1606 
1620 
1620 


33 Cye 
Page Note 


| 1281-74 
1281-75 
1281-17 
1281-78 
1281-79 
1281-80 
1281-81 
1281-82 
4281-83 
1281-84 
1281-85 
1281-86 
1281-87 
1282-88 
1282-89 
1282-90 
1282-91 
1282-92 
1282-93 
4282-94 
1282-95 
1282-96 
1282-97 
1282-98 
1282-99 
1288- 1 


Ge Se 
51&52 C.J. 


Sec. 
1630 
1630 
1630 
1681 
1639 
1632 
1632 
1632 
1632 
1632 
1632 
1634 
1634 
1634 
1634 
1634 
1634 
1634 
1632 
1635 
1701 
1635 
1635 
1635 
1635 
1635 
1635 
1635 
1635 
1635 
1635 
1635 
1701 
1701 
1701 
1701 
1701 
1701 
1654 
1654 
1628 
1645 
1645 
1645 
1645 
1645 
1641 


33 Cye 
Page Note 
1284-14 
284-15 


oo 
51852 C.J. 


Sec. 


33 Cye 
Page Note 
1292-14 
1292-15 
1292-16 
1292-17 
1293-18 
1293-19 


1302-16 
1302-18 


Ixxix 


(Gee 
51852 C.S. 


Sec. 
1673 
1673 
1673 
1673 
1673 
1673 
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| "88 Oye Bae os s3.e76 Gash aa ae ey (88. Ore ‘1852 Gan See 
38,070" so 58.076 Agee O-3. 51&52 C.J. 83 Cye “51859 © 
1302-19 1695 1318-21 1712 | 1399 99 1724 abe i385 | tame note re 
- 18-21 1381-62 
i it | ie mee ie a 
| | - 182-35 1724 1381-65 143: 
1303-24 1697 | 1314-96 1323 ers 
1303-25 1697 | 1314-9 * ree 2 Te 
ae dee me oe oe 
7 | 1314-29 1323-30 fee 
1303-28 1697 | 1314-39 tie ii 
1303-39 1697 | 1315-39 1323-33 ie a iit 
1303-31 1698 | 1315-33 1323-34 1798 gi ite 
1304-32 1699 | 4315-94 1323-35 3 en iid 
1304-33 1700 | 1315-35 1323 te 1389-18 iis 
1304-34 1700 | 1315-38 1393-397 eer itis 
1304-35 1700 | 1315-37 1323-38 18-16 iid 
een 2 | Je a ae ie 
; Fl 132449 a 
1305-38 1700 | 1315-41 132 st Haid 
1305-39 1701 | 1315-49 1394-45 1385-82 ila 
1305-41 1701 | 13 wr] 1585-69 iid 
taisag «HOI | 3648 ee ie ie 
1306-44 1701 | 1216-45 1324-45 8 14i¢ 
1206-45 1701 | 1316-46 1324-48 1389. 36 1416 
1704 | 1316-4 : D 
iso OE | 10 ee isis 18 
1306-43 1704 | 1316-49 1324-49 1380-89 aid 
1306-49 1706 | 1316-59 1325-50 1386-99 tr 
1306-50 1706 | 1316-61 1325-51 1385-9 itt 
1306-51 1708 | 1316-59 1325-52 1380-93 att 
1307-53 1702 | 1317-59 1325-53 1386-98 117 
1307-53 1703 | 1317-64 1325-54 1738 1380-94 ttt 
1807-64 1703 1817-55 1325-55 1798 1386-88 iit? 
a 17-56 oF ; 
first He [te eee «cage ot ee 
1307-58 1703 | 1317-58 1325-59 124 1387-08 itis 
1308-59 1703 | 1317-69 1326-69 143 13898 14s 
1308-60 1703 | 1317-69 1326-61 toss 138 ¢ isis 
1308-61 1705 | 1317-61 1227-63 1244 iis 
1308-62 1705 | 1318-69 1397-63 1244 as 
1308-63 1705 | 1318-69 1327-65 1245 iis 
1308-64 1705 | 1318-64 1327-66 1245 ae 
1308-65 1705 | 1218-65 1328-67 1298 tee 
1308-66 1707 | 1318-66 1328-63 1245 te 
1308-67 1707 | 1318-67 1328-69 1245 ae 
1309-63 1707 | 1318-68 1328-79 1245 Damiges 
1309-69 1707 | 1318-69 1228-71 1953 s9 182 
1309-70 1708 | 1318-79 1328-79 1256 . | 
1309-71 1708 | 1319-74 3 1954 24 st190, 13 
1309-73 1708 } 1319-79 1398-74 1258 te i io0 
1309-73 1708 | 1319-73 1328-75 125 eae at 
1310-74 1708 | 1319-74 1229-76 ine 140g | “913 ssusa, t99 
1310-75 1708 | 1319-75 1329-7 1258 rises oe iat 
en | HN uien ug ig/ml pl 
€ a 2 is 
1310-78 1798 | 1319-78 on 1352. 6 18 118 “ ec} 
1310-79 1709 | 1319-79 Pet | ene jes |Geele: s 
1310-86 1710 | 1319-80 1st | 135-8 : 3892 | 1802-18 hse 
1310-81 1710 | 1319-81 1280 | joe’ 1208 | 1asp-1g x SE 1seetee 
Bre | e/a tlie Ji 10) [LER Saya BS 
1311-94 1710 | 1319-94 oe ances ie 5 1305 1302 2 
2311-85 1710 | 1390-95 qaig | 1322-99 1895 | 1393-95 1452 
1311-85 1710 | 1320-86 1216 | te28- 2 1895 | 1893-26 1433 
1311-87 1710 | 1320-87 1304 | 1353-2 1408 | 1393-97 1452 
1511-88 1710 | 1320-88 1395 | 1353- 3 1408 | 1393-56 a2 
edn | eg os ee as | ie ie 
if tom 353 : 93- 453 
isn 1710 | 1390-91 i259 | 1303-7 140s 120e st 1435 
ices 30 | 1350 na 10 | Ie 3 : ste 
: 59 | tae a 1495 
en | Hae Bluey NT ie 
1312-96 1711 | 1390-98 ied | 1355-12 ot ieee ee 
1312-97 1711 | 1390-97 fons | 1395-13 = Ine 84 ae 
1312-98 1711 | 1351-99 jogs | 1355-14 ae laos ry 
1312-99 1711 | 1391-99 ang | 1255-15 139 4 ime 
ek Ht | eae 100 | ts =e fae 
321- 2 : s9¢ 
1312. 3 1711 | 1391- 3 ise 1356-20 10-48 Hae 
1312- 4 1711 | 1391- 4 1 g | 1886-21 1396-4 i 
ies 5 1712 | 1391- 5 cone hag 1 srt Ere 
1312-6 1712 | 1391- 6 1264 | geese 1807-49 1136 
1312 z 1712 | 1391_ 7 1964 | Jared 1394 oe 
te 1712 | 1297- g 1265 | igre 2 ona rd 
1312 2 1712 | 1391-9 1969 | qaneco iBone ra 
1312- 1712 | 1391-44 1967 | 4208-27 ee : 
11 1712 | 1399-19 ey | 1388-28 ie i 
1312-12 1712 | 1299 49 i oor | 158-29 iaee be 19 
1312-13 1712 | 1399-74 136g | 1258-20 ime 1450 
1313-14 1712 | 1399-46 1270 | Jang-3t pet ise 
1313-15 1712 | 1299-46 w7i | danas Pace 1483 
1313-16 1712 | 1399-17 1273 | 1360-88 esd ise 
ies | Hae ar | Mant a: er 
re 322-19 P fs 
1313-19 1712 | 4299-99 27g | 1281-38 1850-59 tans 
is | Th i | ores ee ae 
4 1400-61 tan 


33 Cyc 
Page Note 


1400-62 
1400-63 
1400-64 
1400-65 
1400-66 
1400-67 


. 33 Cye 
Pave Note 


1415- 1 
1415- 2 
1416- 3 
1416- 4 
1416- 5 
1416- 6 
1416- 7 
1416- 8 
1417- 9 
1418-10 
1418-11 
1418-12 
1418-13 
1418 -14 
1419-15 
1419-16 
1419-17 
1419-18 
1419-20 
1419-21 
1419-22 
1419-23 
1419-24 
1419 25 
1419-26 
1419-27 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE  . Ixxxi 
: RAILROADS—Continued 
—_ So OO Son | on OH OOOO Os oO eo | os SO Ot 
51&52.C.J.) 33 Cye | 51&52 ca 88 Cyc §51&52 0.3.) 33 Cye '51&52 0.3. 33 Cye 51852 0.9.| 33 Cye '51&52 C.J. 
Sec. |Page Note Sec. |Page Note Sec. | Page Note Sec. Page Note Sec. |Page Note Sec. 
1435 | 1400-68 1438 | 1402-74 1435 | 1403-80 1446 | 1403-86 1446 | 1404-92 1448 
1433 | 1401-69 1434 | 1402-75 1435 | 1403-81 1446 | 1403-87 1446 | 1404-93 1448 
1439 | 1401-70 1434 | 1402-76 1435 | 1403-82 1446 | 1403-88 1447 | 1404-94 1448 
1439 | 1402-71 1434 | 1402-77 1435 | 1403-83 1446 | 1403-89 1447 | 1404-95 1448 
1439 | 1402-72 1425 | 1402-78 1435 | 1403-84 1446 | 1403-90 1448 | 1404-96 1448 
1439 | 1402-78 1435 } 1403-79 1446 } 1403-85 1446 | 1404-91 1448 } 1404-98 1449 
RAPE 
pote Paes See ee SS A ee ee a Ee 
52 C.J.) 33 Cye 52C.3.| 33 Cyo 52 C.J.|° 83 Cye 52 C.d.| 33 Cye 52 CuS.|. 33 Cye 52 C.J. 
Sec. | Page Note Sec. | Page Note Sec. |Page Note Sec. |Pave Note Sec. |Page note Sec. 
oe Me ge Ps iemeeds fengitlamreee tere Mee Pra Bo 
i oO a iy. 
1 | 1427-93 125 | 1429-84 53 | 1450-78  *  § 344 | 1462-61 88 | 1475-48 117 
1 | 1427-94 125 | 1439-85 53 | 1450-79  *  § 346 | 14°3-62 8 | 1475-49 124 
1 | 1427--95 29 | 1439-86 58 | 1450-80 “  §344 | 1463-63 . 88 | 1476-50 84 
2 | 1428-96 29 | 1439-87 53 | 1450-81 “| 1463-64 88 | 1476-51 84 
2| 1428-97 29 | 1439-88 58 | 1450-82 “| 1463-65 9 | 1476-52 106 
2 | 1428-98 28 | 1439-90 B4 | 1450-83 « | 1463-66 90 | 1476-53 106 
2| 1428-99 98 | 1439-91 64 | 1450-84 164 | 1464-67 91 | 1476-54 106 
3 | 1428-1 28 | 1439-92 54 | 1450-85 Ind. &Inf. | 1466-68 91 | 1476-55 107 
2| 1428-2 32 | 1439-93 54 § 345 | 1466-69 91 | 1477-56 107 
2 | 1428-3 32 | 1439-94 54] 1450-86 § 321 | 1486-70 91 | 1477-57 407 
6 | 1429- 4 33 | 1440-95 54| 1451-87  § 393 | 1467-71 91 | 1477-58 407 
6 | 1429-5 33 | 1440-96 54] 1451-88  § 330 | 1467-72 91 | 1477-59 107 
7 | 1429- 6 33 | 1440-97 54 | 1451-89  « “| 1467-73 91 | 1477-60 407 
g | 1429- 7 33 | 1440-98 64 | 1451-90 se se | 4467-74 90 | 1477-61 107 
g | 1429- 8 33 | 1441-99 55] 1451-91  * “| 1467-75 90 | 1477-62 03 
9 | 1429-9 33 | 1441- 1 55 | 1451-92 « « | 1469-76 90 | 1477-63 103 
ya | 1429-10 33 | 1441-2 56 | 1451-93 « «| 1468-77 92 | 1477-64 103 
34 | 1429-11 33 | 1441- 4 56 | 1451-94 * «| 1468-78 92 | 1477-65 108 
44 | 1429-12 34 | 1441-5 56 | 1451-95 «| 1468-79 92 | 1477-66 108 
44 | 1430-13 35 | 1441- 6 56 | 1451-96 #1 1468-80 93 | 1478-67 108 
34 | 1430-14 34 | 1441-7 + 66] 1451-97 74 | 1468-81 93 | 1478-68 108 
34 | 1480-15 836 | 1442- 8 56 | 1451-98 74 | 1469-82 3 | 1478-69 108 
74 | 1430-16 34 | 1442-9 56 | 1452-99 75 | 1469-83 93 | 1478-70 108 
1430-17 36 | 1442-10 6 | 4452-1 a5 | 1469-84 » 98 | 1478-71 108 
5 1430-18 36 | 1442-11 56 | 1452- 2 75 | 1469-85 93 | 1478-72 109 
i4 1430-19 86 | 1442-12 57 | 1452-3 75 | 14¢9-86 94 | 1479-73 113 
43 | 1430-20 36 | 1442-13 BT | 1452- 4 75 | 1469-87 94 | 1479-74 n0 
15 | 4439-91 34 | 1442-14 58 | 1452-5 75 | 1469-88 94 | 1479-75 110 
17 | 1430-22 a7 | 1412-15 B8 | 1452-6 75 | 1469-89 94 | 1480-76 et ite 
| 3430-23 37 | 1442-16 59 | 1450-7 75. | 1469-90 94 | 1480-77 39 
17 | 1430-25 38 | 1442-17 59 | 1452-8 76 | 1470-91 94 | 1480-78 110 
18 | 5491-96 3g | 1443-18 59 | 1459-9 76 | 1470-92 94 | 1481-79 110 
NE oie 3g | 1443-19 69 | 1453-10 77 | 1470-93 94 | 1481-80 110 
13 | 4431-28 39 | 1443-20 59 | 1453-11 Ind. & Int, | 1470-94 96 | 1481-81 ¢ to 110 
33 | 5431-99 39 | 1448-21 59 g 482 | 1470-95 96 | 1481-82 111 
24 1431-30 41 | 1443-22 59 { 1458-12 “ §§ 508, 522 1470-96 96 | 1482-83 11 
24 1431-32 41 | 1444-24 60 | 1453-14 ** “ 1470-98 96 | 1482-86 112 
lien ge le ee BR 
61 aches p 
25 | 1482-84 array eileen gs 03-1004 1470- 2 97 | 1482-89 115 
waiseaee 42 | 1444-29 61 | 1453-17 7g | 1471- 3 97 | 1482-90 116 
95 | 1432-36 42 | 1444-30 61 | 1453-18 qe | 1471-4 97 | 1482-91 116 
Fe ES ead 42 | 1445-31 61 | 1453-19 7g | 1471-5 117 | 1482-92 116 
95 | 1432-89 40 1448-83 61 | 1454-01 79 | 1472-7 82 | 1483-94 § 1115 
lige 9 Sides CORR le at ee oie 
F 4 _9 7 Ted 
6 | 1483-42 0 | iiae 36 a ied a | 1472-10 9g | 1493-97 
o¢ | 1433-43 40 | 4445-37 61 ie 1472-11 98 | 1484-98 8 138) 1015 
1433-44 40 1454-26 £0 | 4472-12 1484-99 = § 1194 
a eye 43 | 1445-38 61 | 1454-26 Ser er se 14s ee 
2 33-47 44 1445-39 61 | 1454-27 81 1484- 2 “ “ 
26 | 14 1445-41 62 | 1454-28 . gi | 1473-14 99 bs 
ag | 143448 44 | 4445-49 62 | 1455-09 a1 | 1473-15 99 | 1484 3 § 1115 
9¢ | 1434-50 45 | 1446-45 : 63 | 1455-31 ; gi | 1478-17 99 | 1484-5 ee ae 
20 1434-51 45 1446-46 63 1456-32 ; gi | 1473-18 99 | 1485- 6 $5 
39 | 1435-52 45 | 1446-48 64 | 1456-38 3 | 1473-19 99 | 1485- 7 35 
aq | 1485-53 45 1474-20 Cr. L. § 1533 | 1485- 8 85 
nO | 1435-54 5 | te Gp | 1456-34 81 | 4474-01 99 | 1485-9 85 
30 | 1495-55 tes 1456-36 95 | 5474-29 99 | 1485-10 118 
an ms age oc 66 | 1457-36 95 | 4474-03 100 | 1485-11 118 
Sy pera late 68 | 1457-37 95 | 3474-94 100 | 1486-12 118 
30 | 1435-58 46 | 1441-65 er tees 86 | 1474-25 100 +| 1486-13 118 
1435-60 46 | 1447-56 ert laro. 6 | 1474-26 400 | 1486-14 118 
30) tase61 ria eye oe 86 | 1474-27 101 | 1486-15 118 
Un ye a 47 i 67 % 1474-28 301 | 1486-16 124 
30 | 1 aes 00 1460-42 86 | 4474-29 317 | 1487-17 424 
28 | 1436-64 yA ean oes 87 | 1474-30 101 | 1487-18 124 
a Seis fol wee G7 | 1460-44 87 | 1474-31 102 | 1487-19 140 
a | use | ie | 14s eligee amie 
ae 50'| 1440-68 €9 | adelar 97 | 1474-33 102’) 1487-21 124 
ha ete “ois 1474-34 104 | 1497-22 124 
30 | 1437-68 50 | 1449-64 69 | 1461-48 coal fepibae SpE idacraes fa 
31 | 1437-69 50 | 1449-65 69 | 1461-49 - ae renee eh 
31 | 1437-71 50 | 1449-66 69 | 1461-50 pay tare Sitaies an 
| uit 60 | usr a ust aimee am lime. 
a1 | 1437-7 1461- 1475-39 417 | 1498-27 120 
31 | 1438-74 50 | 1449-70. 5B | 1462-53 acy LN pes rn 
31 | 1438-75 50 | 1449-71 70 | 1462-54 Sn pai ayrleess Ea 
31 | 1438-77 1 | 1449-72 10 | 1462-55 a yin aay \aaneen ior 
31 | 1438-78 bi | 1449-73 70 | 1462-56 . $3 7 
are Br 33 | 1475-43 117 | 1488-31 128 
29 | 1438-79 Bi | 1449-74 71 | 14¢2- 1475-44 117 | 1498-32 123 
27 | 1438-80 B1 | 1449-75 72 | 1462-58 83 | 1475-45 117 | 1488-33 125 


Ixxxii 


33 Cyc 
Page Note 


1489-34 
1489-35 
1489-36 
1489-37 
1489-38 
1489-39 


1493-71 
1493-72 


1542-1 
1542- 2 
1542- 3 
1542- 4 
1542- 5 
1542- 6 
1542-7 
1542- 8 
1542- 9 
1542-10 
1542-11 
1542-12 
1542-13 
1543-14 


AMO oto SHH HEE He 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


33 Cyc 
. |Page Note 


1494-73 
1494-74 
1494-75 
1494-76 
1495-77 
1495-78 
1495-79 
1495-80 
1495-81 
1496-82 
1496-83 
1496-84 
1496-85 
1497-86 
1497-87 
1497-88 
1498-89 
1498-90 
1498-91 
1498-92 
1499-93 
1499-94 
1499-95 
1499-96 
1499-97 
1499-98 
1500-99 
1500- 1 
1500- 2 
1500- 3 
1500- 4 
1501- 5 
1501- 6 
1501- 7 
1501- 8 
1501- 9 
1501-10, 
1501-11 
1501-12 


1543-23 
1543-24 
1544-25 
1544-26 
1544-27 
1544-28 
1544-29 
1544-30 
1544-31 
1544-32 
1544-33 
1544-34 
1545-35 


1545-43 
1545-44 


33 Cyc 
Page Note 


1502-13 
1502-14 
1502-15 
1503-16 
1503-17 
1503-18 
1503-19 
1503-20 
1504-21 
1504-22 
1505-23 
1505-24 
1505-25 
1505-26 
1505-27 
1505-28 
1505-29 
1506-30 
1506-31 


1545-45 
1545-46 
1545-47 
1546-48 
1546-49 
1546-50 
1546-51 
1546-52 
1546-53 
1546-54 
1546-55 
1546-56 
1546-57 
1546-58 
1546-59 
1546-60 
1547-61 
1547-62 
1547-#3 
1547-64 
1547-65 
1547-66 


RAPE—Continued 


144 
14 


REAL ACTIONS 


enone 1 
33 Cye 52 C.J. 
Page Note Sec. 
1510-51 161 
1510-52 144 
1510-53 144 
1510-54 144 
1510-55 144 
1511-56 144 
1511-57 149 
1511-58 149 
1511-59 149 
1511-60 154 
1511-61 154 
1511-62 154 
1512-63 158 
1512-64 158 
1512-65 158 
1512-66 158 
1512-67 158 
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VOLUME FIFTY-TWO 


RAILROADS 
(Continued from 51 C. J.) 
[Matters not in this Title, treated elsewhere in this work, see Cross References 51 C. J. p. 404] 


ANALYSIS 


. DEFINITIONS [sub-analysis 51 C. J. p 375] 

. NATURE AND STATUS [sub-analysis 51 C. J. p 375] 

. RIGHT TO ENGAGE IN RAILROAD BUSINESS [sub-analysis 51 C. J. p 375] 

. ORGANIZATION, EXISTENCE, AND FUNCTION OF RAILROAD COMPANIES [sub-analysis 


51 C. J. p 375] 


. REGULATION [sub-analysis 51 C. J. p 376] 

. FEDERAL WAR-TIME CONTROL [sub-analysis 51 C. J. p 376] 

. PUBLIC AID [sub-analysis 51 C. J. p 377] 

. LOCATION OF ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC., [sub-analysis 51 C. 


J. p 377] 


. RIGHT OF WAY AND OTHER INTERESTS IN LAND [sub-analysis 51 C. J. p 378] 
. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT [sub-analysis 51 C. J. p 381] 
. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATION [sub-analysis 51 C. J. 


p 384] 


. INDEBTEDNESS, SECURITIES, LIENS, AND MORTGAGES [sub-analysis 51 C. J. p 386] 

. RECEIVERS [sub-analysis 51 C. J. p 391] 

. OPERATION AND REGULATION THEREOF IN GENERAL [sub-analysis 51 C. J. p 392] 

. COMPANIES AND PERSONS LIABLE FOR INJURIES [sub-analysis 51 C. J. p 398] 

. INJURIES TO PROPERTY GENERALLY [sub-analysis 51 C. J. p 399} 

. FIRES [sub-analysis 51 C. J. p 400] 

. INJURIES TO ANIMALS [sub-analysis p 2] 

. ACCIDENTS TO TRAINS [sub-analysis p 7] 

. ACCIDENTS AT CROSSINGS [sub-analysis p 8] 

. INJURIES TO LICENSEES OR TRESPASSERS AND OTHERS ON RAILROAD PREMISES 


[sub-analysis p 15] 
INJURIES TO PERSONS ON HIGHWAYS OR PRIVATE PREMISES [sub-analysis p 19] 
OFFENSES AGAINST RAILROAD OPERATION OR PROPERTY [sub-analysis p 19] 
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SUB-ANALYSIS 


XVIII. INJURIES TO ANIMALS [§§ 1454-1728] p 20 


A. Care. Required and Liability [§§ 1454-1461] p 20 
1. In General [§ 1454] p 20 
2. Statutes Imposing Liability [§§ 1455-1457] p 22 
a. In General [§ 1455] p 22 
b. For Failure To Keep Record of Animals Killed [§ 1456] p 22. 
ce. What Law Governs [§ 1457] p 23 
3. Trespassing Animals [§ 1458] p 23 
4. Species of Animals Injured [§ 1459] p 23 
5. Effect of Stock Laws [§§ 1460-1461] p 24 
a. Permitting Animals To Run at Large [§ 1460] p 24 
b. Prohibiting Animals from Running at Large [§ 1461] p 24 
B. Frightening or Attracting Animals [§§ 1462-1463] p 25 
1. Frightening Animals [§ 1462] p 25 
2. Attracting Animals [§ 1463] p 26 
C. Place of Accident [§§ 1464-1468] p 26 
1. In General [§ 1464] p 26 
2. Accidents at Public Crossings [§§ 1465-1468] p 27 
a. In General [§ 1465] p 27 
b. Fatlure To Maintain Gates or Ee agenon [§ 1466] p 27 
e. Defective Crossings [§ 1467] p 
d. Obstructions and Standing aes - 1468] p 28 
2D. Fences and Cattle Guards [§§ 1469-1515] p 28 
1. Liability as Dependent on Duty To Erect and Construct [§§ 1469-1485] p 28 
a. In General [§§ 1469-1473] p 28 
(1) At Common Law [§ 1469] p 
(2) When Required by Statute ty ram ae p 29 
(a) Compliance with Statute [§ 1470] p 29 
(b) Noncompliance with Statute [§ 1471] p 29 
(3) When Required by Agreement [§§ 1472-1473] p 30 
- (a) In General [§ 1472] p 30 
(b) Waiver or Agreement of Adjoining Landowner [§ 1473] p 30 
b. Delegation of Duty to Third Persons [§ 1474] p 31 
ce. Prior Award of Damages oy Compensation to Landowner [§ 1475] p 31 
d. Time for Construction [§§ 1476-1477] p 32 
(1) Im General [§ 1476] p 32 - 
(2) When Statutes Allowing Time Begin To Run [§ 1477] p 32 
. Svectes of Animal Injured [§ 1478] p 3 
Trespassing Animals and Effect of Stock Laws [§ 1479] p 33 
Place of Entry of Animal wpon Track [§§ 1480-1482] p 34 
(1) In General [§ 1480] p 34 
(2) Entry from Highway [§ 1481] p 35 
(3) Entry from Lands Where Trespassing [§ 1482] p 35 
h. Place, Nature, and Cause of Injury [§§ 1483-1485] p 36 
(1) In General [§ 1483] p 36 | 
(2). Collision with Train [§§ 1484-1485] p 36 | 
(a) Necessary [§ 1484] p 36 ; | 
(b) Not Necessary [§ 1485] p 37 
2. Particular Places Where Fence or Cattle Guard Required or Not Required [§§ 1486-1501] - 
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p 38 
a. In General [§ 1486] p 38 
b. Cities, Towns, and Villages [§§ 1487-1489] p 39 
(1) In General [§ 1487] p 39 
(2) Places within Corporate Limits [§§ 1488-1489] p 40 
(a) In General [§ 1488] p 40 
(b) Streets and Crossings [§ 1489] p 40 
6. Stations, Switch Yards, and Depot Grounds [§§ 1490-1493] p 41 
(1) In General [§ 1490] p 41 
(2) Character of Place and Business Transacted [§ 1491] p 41 | 
(3) Hatent and Limits of Grounds [§ 1492] p 42 
(4) Cattle Guards [§ 1493] p 43 
d. Improved, Inclosed, Unimproved, and Uninclosed Det [§ 1494] p 43 
e. Highways [§§ 1495- 1497] p a 
(1) In General [§ 1495] p 44 
(2) Character and Establishment [§ 1496] p 45 
(3) Highways Parallel with Railroad [§ 1497] p 45 
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f. Fences Already Gansiristel by Adjoining Sean [§ 1498] p 46 
g. Fences on Both Sides of Track [§ 1499] p 
h. Adjoining Lands of Defendant Railroad if 150 p 46 
i, Adjoining Lands or Tracks of Other Railroads [§ 1501] p 46 
3. Sufficiency, Defects, and Repairs [§§ 1502-1513] p 47 
a. Sufficiency [§§ 1502-1508] p 47 
(1) Fences in General [§ 1502] p 47 
2) Statutes [§ 1503] p 47 
(3) Conformity to Division Fences [§ 1504] p 48 
(4) Wire Fences [§ 1505] p 48 
(5) Natural Barriers [§ 1506] p 48 
(6) Cattle Guards and Wing Fences [§ 1507] p 48 
(7) Waiver and Estoppel [§ 1508] p 49 
b. Defects and Repairs [§§ 1509-1513] p 50 
(1) In General [§ 1509] p 50 
(2) Care Required and Extent of Liability [§ 1510] p 51 | 
(3) Knowledge of Defect and Opportunity To Repair [§ 1511] p 51 
(4) Defects Caused by Third Persons [§ 1512] p 52 
(5) Defects Caused by Fire, Wind, or Storms [§ 1513] p 52 
4. Persons Entitled to Benefits of Statute [69 1514-1515] p 53 
a. Adjoining Landowners [§ 1514] p 53 
b. General Public [§ 1515] p 54 
EK. Private Crossings, Gates, and Bars [§§ 1516-1527] p 54 
1. In General [§ 1516] p 54 
2. Duty To Construct and Protect [§ 1517] p 55 
3. Sufficiency, Defects, and Repairs [§§ 1518-1520] p 55 
a. Construction [§ 1518] p 55 
b. Maintenance and Repair [§§ 1519-1520] p 56 
(1) In General [§ 1519] p 56 
(2) Notice of Defects; Duty To Inspect [§ 1520] p 57 
4. Duty To Keep Gates and Bars Closed [§§ 1521-1522] p 57 
a. Duty of Railroad [§ 1521] p 57 
b. Duty of Landowner [§ 1522] p 58 
. Cattle Guards and Wing Fences [§ 1523] p 59 
. Gates or Openings at Places Other than Farm Crossings [§ 1524] p 59 
. Liability of Owner of Crossing to Owner of Animal Injured [§ 1525] p 59 
. Care and Liability as to Animals on or near Crossing [§ 1526] p 60 
. To Whom Liable, and Estoppel [§ 1527] p 60 
¥F. Injury by Running ow Roadbed, Bridges, or Trestles [§§ 1528-1529] p 61 
1. In General [§ 1528] p 61 
2. Negligence in Extricating Animals [§ 1529] p 61 
G. Negligence in Operation of Trains [§§ 1530-1556] p 61 
1. Signals [§§ 1530-1531] p 61 
a. In General [§ 1530] p 61 
.b. Statutes [§ 1531] p 61 
2. Lookout [§§ 1532-1538] p 63 
. In General [§ 1532] p 63 
. Statutes [§ 1533] p 63 
. Degree of Care [§ 1534] p 64 
. Trespassing Animals [§ 1535] p 64 
. Effect of Stock Laws |§ 1536] p 64 
. Effect of Fenced Track [§ 1537] p 65 
Obstructions Pe View [§ 1538] p 65 
3. Lignis [§ 1539] p ‘ 
4. Speed [§§ Tes p 66 
a. In General [§ 1540] p 66 
b. Statutes or Ordinances [§§ 1541-1542] p 67 
(1) In General [§ 1541] p 67 
(2) Territorial Limitations and Effect Thereof [§ 1542] p 67 
. At Crossings [§ 1543] p 68 
. In Cities, Towns, and Villages [§ 1544] p 68 
. Effect of Stock Laws [§ 1545] p 68 
. Lncreasing Speed Where Collision Unavoidable [§ 1546] p 68 
5. Control and Means of Control [§ 1547] p 68 
6. Precautions as to Animals Seen on or near Tracks [§§ 1548-1556] p 69 
a. In General [§ 1548] p 69 ; 
b. Statutory Requirements [§ 1549] p 70 
Gc Species of Animal Injured [§ 1550] p 70 
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d. Trespassing Animals [§ 1551] p 7i : 
e. Duty To Stop or Slacken Speed [§§ 1552-1554] p 71 
(1) In General [§ 1552] p 71 
(2) Animals near or Approaching Track [§§ 1553-1554] p 72 
(a) In General [§ 1553] p 72 
(b) Duty as Dependent upon Subsequent Movements of Animal [§ 1554] 
p 03 
f. Stock Alarms [§ 1555] p 73 
ge. Where Collision Is Unawoidable [§ 1556] p 73 
H. Willful, Wanton, or Unauthorized Acts of Railroad ees [§ 1557] p 74 
I. Proximate Cause [§§ 1558-1563] p 74 
. In General [§ 1558] p 74 
. Unavoidable Accident [§ 1559] p 75 
. Frightening Animals [§ 1560] p 76 
. Fences, Gates, and Cattle Guards [§ 1561] p 76 
. Signals, Alarms, and Lookouts [§ 1562] p 77 
. Rate of Speed and Means of Control [§ 1563] p 77 
J. Contributory Negligence of Owner [§§ 1564-1585] p 78 ° 
1. Availability and Effect as Defense [§§ 1564-1569] p 78 
a. In General [§ 1564] p 78 
b. In Actions Based On Statutory Liability [§§ 1565-1566] p 79 
(1) In General [§ 1565] p 79 
(2) Under Fencing Statutes [§ 1566] p 79 
ce. Comparative Negligence [§ 1567] p 80 
d. Where Railroad’s Negligence Is Willful, Wanton, or Gross [§ 1568] p 80 
e. Willful and Intentional Acts of Owner [§ 1569] p 80 
2. Driving Animals over or along Tracks [§§ 1570-1571] p 81 
a. In General [§ 1570] p 81 
b. Duty To Stop, Look, and Listen [§ 1571] p 81 
3. Use of Own Premises adjoining or near Track notwithstanding Absence of, or Defect in, 
Fence [§ 1572] p 81 
4. Conduct with Respect to Fences, Gates, and Bars [§§ 1573-1576] p 82 
a. Fatlure To Construct and Maintain [§ 1573] p 82 
b. Knowledge of Defects and Failure To Notify Railroad [§ 1574] p 83 
ce. Constituting Cause of Defect or of Failure To Repair [§ 1575] p 83 
d. Failure. To Keep Gates or Bars Closed [§ 1576] p 83 
5. Allowing Animals To Go at Large [§§ 1577-1581] p 84 
a. General Rules [§§ 1577-1579] p 84 
(1) Where Common-Law Rule Adopted [§ 1577] p 84 
(2) Where Common-Law Rule Not Adopted [§ 1578] p 84 
(3) In Canada [§ 1579] p 85 
b. Near Crossings, Stations, and Other ae Not Required To Be Fenced [§ 1580] p 86 
¢. Effect of Local Stock Laws [§ 1581] p 
6. Escape of Animals from Inclosure or Code is 1582-1585] p 86 
a. In General [§ 1582] p 86 
b. Leaving Horses Unhitched or Unattended [§ 1583] p 87 
c. Effect of Stock Laws [§ 1584] p 87 
d. Defects in Fence around Inclosure [§ 1585] p 87 
K. Persons Entitled to Damages [§ 1586] p 87 
L. Proceedings for Recovery of Damages [§§ 1587-1728] p 88 
1. Notice of Claim or Demand for Payment [§§ 1587-1593] p 88 
a. In General [§ 1587] p 88 
b. Form and Sufficiency [§§ 1588-1591] p 89 
‘ (1) In General [§ 1588] p 89 
(2) Necéssity and Form of Affidavit [§ 1589] p 89 
(3) Amount of Claim; Excessive Claim [§ 1590] p 89 
(4) Variance between Notice and Proof [§ 1591] 5 p 89 
c. Service or Presentation [§§ 1592-1593] p 89 
(1) By and to Whom [§ 1592] p 89 
(2) Manner and Proof of Service [§ 1593] p 90 
2. Appraisal of Damages [§§ 1594-1595] p 90 
a. In General [§ 1594] p 90 
b. Mode of Appraisal [§ 1595] p 90 
3. Summary Proceedings [§ 1596] p 90 
4. Actions [§§ 1597-1728] p 90 
a. Nature and Form of Remedy [§ 1597] p 90 
b. Defenses [§ 1598] p 91 
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Jurisdiction [§ 1599] p 91 
Venue [§ 1600] p 92 
Limitations [§ 1601] p 92. 
Parties [§ 1602] p 93 
Process {§ 1603] p 93 
Pleading [§§ 1604-1621] p 93 
(1) Declaration, Complaint, or Petition [§§ 1604-1619] p 93 
(a). In General [§ 1604] p 93 
(b) Negligence or Tortious Act [§ 1605] p 93 
(c) Acts or Omissions of Agents or Employees [§ 1606] p 95 
(d) Willful or Intentional Injury [§ 1607] p 95 
(e) Time and Place of Injury [§ 1608] p 95 
(f) Nature and Katent of Injury or Damage [§ 1609] p 96 
(g) Ownership of Animal Injured [§ 1610] p 96 
(h) Ownership of Train [§ 1611] p 97 
(i) In Actions Based on Failure To Construct or Maintain Fences and Cat- 
tle Guards [§§ 1612-1617] p 97 
aa. In General [§ 1612] p 97 
bb. Under Contract [§ 1613] p 98 
ec. Cause of Injury [§ 1614] p 98 
dd. Lapse of Time for Construction [§ 1615] p 99 
ee. Places of Entry and Injury [§ 1616] p 99 
ff. Defects in Fences and Cattle Guards re 1617] p 100 
(j) Negativing Contributory Negligence [§ 1618] p 100 
(k) Amendment [§ 1619] p 100 
(2) Plea or Answer [§ 1620] p 101 
(3) Replication or Reply [§ 1621] p 101 
i. Issues, Proof, and Variance [§§ 1622-1629] p 102 
(1) Issues Raised and Matters Determinable [§ 1622] p 102 
(2) Evidence Admissible under Pleadings [§§ 1623-1627] p 102 
(a) In General [§ 1623] p 102 
(b) Under Allegation of Negligence [§§ 1624-1626] p 103 
aa. In General [§ 1624] p 103 
bb. Specific Acts of Negligence [§ 1625] p 103 
ce. In Operation of Train [§ 1626] p 103 
(c) Under General Issue or General Denial [§ 1627] p 104 
(3) Matters To Be Proved under Pleadings [§ 1628] p 104 
(4) Variance between Allegations and Proof [§ 1629] p 105 
j. Presumptions and Burden of Proof [$$ 1630-1654] p 106 
(1) Liability Generally [§§ 1630-1643] p 106 
(a) General Rules [§ 1630] p 106 
(b) Negligence from Fact of Killing or Injury [§§ 1631-1638] p 107 
aa. In. General [§ 1631] p 107 
bb. Statutory Provisions [§§ 1632-1637] p 107 
(aa) In General [§ 1632] p 107 
(bb) Constitutionality of Statutes [§ 1633] p 108 
(cc) Application of Statutes [§ 1634] p 109 
(dd) Hvidence in Rebuttal [§ 1635] p 109 
(ee) Effect of Failure To Construct or Maintain Fence [§ 1636] 
110 
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(ff) Effect of Stock Laws [§ 1637] p 110 

ec. Haistence or Absence of Lawful Fence [$§ 1638] p 110 
(ec) Finding Dead or Injured Animal on or near Track [§ 1639] p 111 
(d) Kvidence of Local Stock Regulations [§ 1640] p 111 
(e) Ownership or Possession of Animal [§ 1641] p 111 
(f) Ownership and Operation of Train [§ 1642] p 111 
(g) Contributory Negligence [§ 1643] p 111 

(2) As io Particular Elements of Liability [§§ 1644-1652] p 112 

(a) Fences and Cattle Guards [§§ 1644-1648] p 112 

aa. Contractual Liability [§ 1644] p 112 

bb. Statutory Liability in General [§ 1645] p 112 

ee. Places Required To Be Fenced [§ 1646] p 113 

dd. Place of Entry [§ 1647] p 113 

ee. Defects [§ 1648] p 114 
(b) Crossings, Gates, and Bars [§ 1649] p 114 
(c) Rate of Speed [§ 1650] p 114 
(d) Signals and Lookouts [§§ 1651-1652] p 115 
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aa. In General [§ 1651] p 115 © 
bb. Precautions as to Animals Seen on or near Track [§ 1652] p 115 
(8) Recovery of Aitorney’s Fees [§ 1653] p 115 
(4) Venue [§ 1654] p 116 
k. Admissibility of Evidence [§§ 1655-1669] p 116 
(1) In General [§ 1655] p 116 
(2) Customary Methods and Acts [§ 1656] p 116 
(3) Similar Facts or Transactions [§§ 1657-1658] p 116 
(a) In General [§ 1657] p 116 
(b) Haperiments [§ 1658] p 117 
(4) Fences and Cattle Guards [§§ 1659-1664] p 117 
(a) In General [§ 1659] p 117 ep 
(b) Condition [§§ 1660-1664] p 117 
aa. In General [§ 1660] p 117 
bb. At Time of Injury and Prior and Sinkedyent Thereto [§ 1661] p 
118 
ce. At Place of Entry and Elsewhere [§ 1662] p 118 
Ssh Other Accidents, Injuries, or Defects [§ 1663] p 118 
Subsequent Repairs [§ 1664] p 119 
(5) Ghistinge ‘Oiniee and Bars [§ 1665] p 119 
(6) Operation of Trains [§ 1666] p 120 
(7) Violation of Statutes and Ordinances [§ 1667] p 120 
(8) Contributory Negligence of Owner |S 1668] p 121 
(9) Damages or Penalty [§ 1669] p 121 
l. Weight and Sufficiency of Evidence T64 a Neel p 121 
(1) In General [§ 1670] p 121 : 
(2) Where Statutory Presumption of Monon Rebutted [§ 1671] p 122 
) Direct and Circumstantial Evidence [§ 1672] p 123 
) Cause of Injury [§ 1673] p 123 
(5) Nature and Extent of Injury.or Damage [§ 1674] p 124 
) Place of Injury; Venue [§ 1675] p 125 
(7) Fences and Cattle Guards [§§ 1676-1679] p 125 
z (a) In General [§ 1676] p 125 
(b) Nature and Cause of Injury [§ 1677] p 125 
(c) Place of Entry upon Track [§ 1678] p 126 
(d) Defects in Fences and Cattle Guards [§ 1679] p 126 
(8) Crossings, Gates, and Bars’ {[§ 1680] p 127 
(9) Rate of Speed [§ 1681] p 127 \ 
) Precautions; Signals and Lookouts [§ 1682] p 128 
(11) Contributory Negligence [§ 1683] p 129 
. (12) Willful, Wanton, or Gross Negligence [§ 1684] p 129 
m. Judicial Notice [§ 1685] p 130 
n. Damages [§§ 1686-1696] p 130 
(1) General Principles [§§ 1686-1688] p 130 ' 
(a) Killed Animals [§ 1686] p 130 
(b) Wounded Animals [§ 1687] p 130 
(c) Circumstances Affecting Value [§ 1688] p 131 
(2). Double Damages [§ 1689] p 131 
(3) Attorney’s Fees and Costs a 1690-1693] p 132 
(a) In General [§ 1690] p 182 
(b) Where Liability Based on Failure To Fence [§ 1691] p 132 
(c) Where Liability Based on Failure To Pay after Demand [§ 1692] p 133 
(d) Recovery and Proceedings Therefor [§ 1693] p 133 
(4) Interest [§ 1694] p 133 
(5) Disposition of Carcass [§ 1695] p 134 
(6) Hxemplary Damages [§ 1696] p 134 
0. Questions of Law and Fact [§§ 1697-1711] p 134 
(1) In General [§ 1697] p 154 
(2) Fact of Killing or Injury by Train |§ 1698] p 135 
(3) Character and Condition of Public Crossing [§ 1699] p 135 
. (4) Operation of Train [§ 1700] p 135 | 
(5) Rebuttal of Statutory Presumption of Neghgence [§ 1701] p 136 | 
(6) Fences and Cattle Guards [§§ 1702-1706] p 138 
(a) In General [§ 1702] p 188 
(b) At What Places Required [§ 1703] p 138 
(c) At What Place Animal Entered [§ 1704] p 189 
(d) Sufficiency, Defects, and Repairs [§ 1705] p 189 
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(e) Cause of Injury under Statute [§ 1706] p 140 
(7) Private Crossings, Gates, and Bars [§ 1707] p 140 
(8) Signals, Lookouts, and Precautions [§ 1708] p 140 
(9) Rate of Speed [§ 1709] p 141 
(10) Contributory Negligence of Owner [§ 1710] p 142 
(11) Proximate Cause [§ 1711] p 142 
p. Instructions [§§ 1712-1723] p 143 
m (1) In General [§ 1712] p 143 
(2) Conformity to Issues and Evidence [§ 1713] p 144 
(3) Invading Province of Jury [§ 1714] p 145 
(4) Presumptions and Burden of Proof [§§ 1715-1716] p 145 
(a) In General [§ 1715] p 145 
(b) From Proof of Injury under Statute [§ 1716] p 146 
(5) Fences and Cattle Guards [§§ 1717-1718] p 146 
(a) In General [§ 1717] p 146 
(b) Sufficiency, Defects, and Repairs [§ 1718] p 147 
(6) Private Crossings, Gates, and Bars [§ 1719] p 148 
7) Signals, Lookouts, and Precautions [§§ 1720-1722] p 149 
(a) In General [§ 1720] p 149 
(b) Crossing Signals [§ 1721] p 149 
(ce) Precautions [§ 1722] p 150 
(8) Contributory Negligence of Owner [§ 1723] p 151 
q. Verdict, Findings, and Judgment [§§ 1724-1725] p 151 
(1) In General [§ 1724] p 151 
(2) Enforcement of Judgment [§ 1725] p 152 
“r. Appeal and Error [§§ 1726-1728] p 153 ; 4 
(1) Im General [§ 1726] p 153 
(2) Questions of Fact, Verdict, and Findings [§ 1727] p 153 
(3) Harmless Error [§ 1728] p 154 


XIX. ACCIDENTS TO TRAINS [§§ 1729-1767] p 154 
A. Management of Trains [§§ 1729-1741] p 154 
1. In General [§ 1729] p 154 
2. Rate of Speed [§ 1730] p 155 
3. Collision on Same Track [§§ 1731-1732] p 155 
a. Trains of Same Company [§ 1731].p 155 
b. Trains of Different Companies [§ 1732] p 156 
4. Collision Where Roads Cross [§§ 1733-1741] p 156 
a. In General [§ 1733] p 156 
b. Right of Way [§§ 1734-1735] p 157 
(1) In General [§ 1734] p 157 
(2) Limitation on Exercise of Right [§ 1735] p 157 
rn G. eo To Stop Before Crossing [§$ 1736-1739] p 158 
~*~ (1) In General [§ 1736] p 158 
(2) Street Railroad Tracks [§ 1737] p 159 
(3) Distance from Crossing [§ 1738] p 159 
(4) Brakes and Other Equipment [§ 1739] p 159 
d. Lights, Signals, Gates, Flagmen, and Other Warnings [§ 1740] p 159 
e. Obstructing Crossings [§ 1741] p 160 
B. Defects and Obstructions [§§ 1742-1746] p 160 
1. Defects in Roadbed or Tracks [§ 1742] p 160 
2. Obstructions on Tracks [§§ 1743-1746] p 160 
a. In General [§ 1743] p 160 
b. Animals [§ 1744] p 161 \ 
e. Persons Liable [§§ 1745-1746] p 161 
(1) In General [§ 1745] p 161 
(2) Owner of Animal [§ 1746] p 161 
Incompetency, Negligence, or Misconduct of Employees [§ 1747] p 161 
Negligence or Wrongful Acts of Third Persons [§ 1748] p 162 
. Contributory Negligence [§ 1749] p 162 
Proximate Cause [§ 1750] p 164 
Actions [§§ 1751-1767] p 165 
1. Pleading [§§ 1751-1752] p 165 
a. Declaration or Complaint [§ 1751] p 165 
b. Plea or Answer [§ 1752] p 166 
2. Issues, Proof, and Variance [§§ 1753-1754] p 166 
a. In General [§ 1753] p 166 
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b. Evidence Admissible under Pleadings [§ 1754] p 166 
3. Evidence {§§ 1755-1759] p 167 
a. Presumptions and Burden of Proof [§ 1755] p 167 
b. Admissibility [§§ 1756-1758] p 168 
(1) In General [§ 1756] p 168 
(2) Ordinances, Rules, Operating BPO ste and Customs [§ 1757] p 169 
(3) Repairs after Collision [§ 1758] p 169 
ce. Weight and Sufficiency [§ 1759] p 170 > e 
4. Damages [§ 1760] p 170 
5. Questions of Law and Fact [§§ 1761-1764] p 171, 
a. In General [§ 1761] p 171 i 
b. Negligence [§ 1762] p 171 
ce. Contributory Negligence [§ 1763] p 171 
d. Proximate Cause [§ 1764] p 172 
6. Instructions [§ 1765] p 172 
7. Verdict and Findings [§ 1766] p 174 
8. Appeal and Error [§ 1767] p 174 


XX. ACCIDENTS AT CROSSINGS [§§ 1768-2104] p 175 


A. Introductory Statement [§ 1768] p 175 
B. Rights and Duties at Crossings in General [§§ 1769-1777] p 175 


1. Care Required of Railroad [§§ 1769-1773] p 175 
a. At Public Crossings [§ 1769] p 175 
b. At Private Crossings [§ 1770] p 175 
ce. At Crossings by Recognition or Invitation [§ 1771] p 176 
d. At Places Where Person Crossing is Trespasser or Mere Licensee [§ 1772] p 177 
e. Statutory, Municipal, or Other Governmental Regulations [§ 1773] p 178 
2. Status and Rights of Persons Using Crossings [§ 1774] p 178 
3. Mutual Rights and Duties [§§ 1775-1776] p 179 
a. At Public Crossings [§ 1775] p 179 
b. At Places Not Public Crossings [§ 1776] p 182 
4. What Law Governs [§ 1777] p 182 


C. Defects in, and Obstructions at, Crossings [§$§ 1778-1787] p 182 


1. In General [§ 1778] p 182 
2. Hatent of Care Required [§ 1779] p 186 
3. Nature and Location of Defect. [§ 1780] p 186 
4. Obstruction of Passage [§§ 1781-1782] p 189 
a. In General [§ 1781] p 189 
b. Warning as to Presence of Obstruction [§ 1782] p 190 
. Bridges or Tunnels [§ 1783] p 191 
. Obstruction of View or Hearing [§ 1784] p 192 
. Knowledge of, or Notice to, Railroad Company [§ 1785] p 196 
. Status of, and Care Required as to, Persons Passing around Trains or Cars [§ 1786] p 197 
. Status of, and Care Required as to, Persons Passing over, between, or under Trains or Cars 
[§ 1787] p 197 
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D. Safeguards at Crossings [§§ 1788-1809] p 199 


1. In General [§ 1788] p 199 
2. Signboards [§ 1789] p 201 
3. Automatic Signals [§§ 1790-1791] p 201 
a. In General [§ 1790] p 201 
b. Maintenance and Operation [§ 1791] p 201 
4. Gates and Flagmen [§§ 1792-1807] p 202 
a. In General [§ 1792] p 202 
b.. Maintenance and Operation [§§ 1793-1807] p 205 
(1) In General [§ 1793] p 205 
(2) Fitness or Competency of Flagmen or Watchmen [§ 1794] p 205 
(3) Duties of Flagmen or Gatemen [§§ 1795-1801] p 205 
(a) In General [§ 1795] p 205 
(b) Warnings or Signals of Approach of Trains [§§ 1796- 1790 p 205 
aa. In General [§ 1796] p 205 
bb. Sufficiency [§ 1797] p 206 
ec. Time [§ 1798] p 206, 
dd. Effect [§ 1799] p 206 
(c) Duty To Stop Approaching Trains [§ 1800] p 206 
(d) Duty To Assist in Controlling Horses. [§ 1801] p 206 
(4) Construction and Sufficiency of Gates [§§ 1802-1803] p 206 
(a) In General [§ 1802] p 206 
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(b) Lights [§ 1803] p 207 
(5) Operation and Attendance of Gates [§§ 1804-1806] p 207 
(a) In General [§ 1804] p 207 
(b) Injuries Occasioned by Descending Gates [§ 1805] p 207 
(c) Allowing Gates To Remain Open [§ 1806] p 207 
(6) Withdrawal of Flagman [§ 1807] p 207 
5. Persons Entitled to Protection [§ 1808] p 208 
6. Effect of Statutes or Ordinances [§ 1809 | p 208 
E. Mode of Running or Operating at Crossings in Géneral [§§ 1810-1812] p 209 
1. Care Required in General [§ 1810] p 209 
2. Backing or Running Unattended or Unattached Cars over Crossings [§§ 1811-1812] p 213 
a. In General [§ 1811] p 213 
b. “Kicking Cars” or Making “Flying Switches” [§ 1812] p 215 
F. Lights, Signals, and Lookouts on Trains and Cars [§§ 1813-1826] p 216 
1. Duty in General [§§ 1813-1816] p 216 
a. Lights [§ 1813] p 216 ° 
b. Signals [§§ 1814-1815] p 217 
(1) At Common Law [§ 1814] p 217 
(2) Provisions of Statutes or Ordinances [§ 1815] p 223 
¢. Lookouts [§ 1816] p 224 
2. At What Crossings Required [§§ 1817-1820] p 227 
a. In General [§ 1817] p 227 
b. Private Crossings [§ 1818] p 229 
e. Crossings by Custom [§ 1819] p 231 
d. Crossings by Invitation or License [§ 1820] p 232 
. Persons Entitled to Benefit of Signals and Lookouts [§ 1821] p 232 
. To What Trains or Cars Applicable [§ 1822] p 235 
. Obstructions of View and Hearing [§§ 1823-1824] p 236 
a. In General [§ 1823] p 236 
b. Atmospheric Conditions [§ 1824] p 237 
6. Effect of Violations of Statutes or Ordinances [§ 1825] p 237 
7. Effect of Compliance with Statutes or Ordinances [§ 1826] p 241 
G. Rate of Speed and Control of Trains [§§ 1827-1838] p 242 
_1. Rate of Speed [§§ 1827-1837] p 242 
a. At Common Law [§§ 1827-1830] p 242 
(1) In General [§ 1827] p 242 
(2) Nature and Locality of Crossings [§ 1828] p 244 
(3) Obstruction of View or Hearing [§§ 1829-1830] p 247 
(a) In General [§ 1829] p 247 
(b) Atmospheric Conditions [§ 1830] p 247 
b. Under Statutes or Ordinances [§§ 1831-1837] p 248 
(1) In General [§ 1831] p 248 
(2) Construction of Statutes or Ordinances [§§ 1832-1835] p 248 
(a) In General [§ 1832] p 248 
(b) As to Particular Crossings [§ 1833] p 248 
(c) As to Particular Engines and Cars [§ 1834] p 249 
(d) Persons Protected [§ 1835] p 249 
(3) Effect of Statutes or Ordinances [§ 1836] p 250 
(4) Violation of Statutes or Ordinances [§ 1837] p 250 
2. Means of Controlling Trains [§ 1838] p 251 
H. Precautions as to Persons Seen at or near Crossings [§§ 1839-1840] p 252 
1. In General [§ 1839] p 252 
2. Duty To Stop or Reduce Speed [§ 1840] p 253 
J. Frightening Animals [§§ 1841-1845] p 256 
1. Liability in General [§ 1841] p 256 
2. By. si pe and Escape of Steam [§§ 1842-1843] p 260 
In General [§ 1842] p 260 
b By Signals Required by Statute [§ 1843] p 262 
3. By Failure To Give Required Signals [§ 1844] p 263 
4. By Obstructions or Odors on or near Tracks [§ 1845] p 264 
J. Willful, Wanton, and Unauthorized Acts [§§ 1846-1847] p 266 
1. Willful or Wanton Acts [§ 1846] p 266 
2. Unauthorized Acts [§ 1847] p 268 
K. Proazimate Cause of Injury [§§ 1848-1854] p 269 
1. In General [§ 1848] p 269 
2. Concurrent Causes and Intervening Cause [§ 1849] p 270 
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3. Particular Acts or Omissions [§§ 1850-1854] p 272 
a. Defects or Obstructions at Crossings [§ 1850] p 272 
b. Gates, Signals, or Flagmen at Crossings [§ 1851] p 273 ; 
e. Signals, Lights, or Lookouts on Trains or Cars [§ 1852] p 274 
d. Rate of Speed and Control of Train [§ 1853] p 276 
e. Fright or Unmanageableness of Animal [§ 1854] p 276 
L. Contributory Negligence [§§ 1855-1943] p 279 Bex 
1. Care Required To Avoid Injury in General [§§ 1855-1878] p 279 
. General Rules [§ 1855] p 279 : 
. Nature and Location of Crossing [§ 1856] p 283 
Nature of Railroad Motive Power [§ 1857] p 2&3 
Traveler’s Speed at Crossing [§ 1858] p 284 
Unlawful Conduct of Traveler [§ 1859] p 284 
. Knowledge and Appreciation of Danger [§§ 1860-1861] p 284 
(1) In General [§ 1860] p 284 
(2) Familiarity with Conditions [§ 1861] p 286 - 
Acts in Emergencies [§ 1862] p 287 
. Danger Incurred Te Save Life and Limb, or Property [§ 1863] p 288 
. Particular Applications of Rules [§§ 1864-1878] p 289 
(1) Bicyclists [§ 1864] p 289 
(2) Equestrians [§ 1865] p 289 
(3) Horse-Drawn Vehicles [§§ 1866-1867] p 289 
(a) Drivers [§ 1866] p 289 
(b) Occupants Other than Drivers [§ 1867] p 290 
(4) Frightened Animals [§ 1868] p 291 
(5) Motor Vehicles [§§ 1869-1877] p 291 
(a) Drivers Generally [§ 1869] p 291 
(b) Other Occupants Generally [§ 1870] p 294 
(c) Persons in Charge of Traction Engine [§ 1871] p 295 
(d) Particular Precautions [§ 1872] p 295 
(e) Unlawful Conduct [§§ 1873-1877] p 296 
aa. In General [§ 1873] p 296 
, bb. No Car License [§ 1874] p 296 . 
ec. No Driver’s License [§ 1875] p 296 
dd. Fudlure To Come to Full Stop [§ 1876] p297 - 
ee. Violation of Speed Regulations [§ 1877] p 297 
(6) Pedestrians [§ 1878] p 298 
2. Duty To Stop, Look, and Listen [§§ 1879-1904] p 299 
a. Duty To Look and Listen [§§ 1879-1882] p 299 
(1) In General [§ 1879] p 299 
(2) Duty Where View or Hearing Obstructed [$ 1880] p 304 
(3) Duty Both To Look and Listen [§ 1881] p 305 : 
(4) Duty To Look and Listen as to Both Directions [§ 1882] p 306 
b. Duty To Stop [§§ 1883-1887] p 307 
(1) In General [§ 1883] p 307 
(2) Where View or Hearing Obstructed [§ 1884] p 309 
(3) Driver of Motor Vehicle [§§ 1885-1886] p 310 
(a) In General [§ 1885] p 310 
(b) Under “Stop Laws” [§ 1886] p 311 
(4) Duty To Alight and Go Ahead for Observation [§ 1887] p 311. > 
e. Time and Place To Stop, Look, and Listen [§§ 1888-1889] p 311 - 
(1) In General [§ 1888] p 311 
(2) Where View or Hearing Obstructed [§ 1889] p 313 
d. Duty of Pedestrian [§ 1890] p 314 
e. Occupant of Vehicle Driven by Another [§ 1891] p 315 
f. Particular Conditions Affecting Duty [§§ 1892-1904] p 319 
(1) Knowledge of Crossing [§ 1892] p 319 
2) Knowledge of Schedule or Movement of Trains [§ 1893] p 319 
) Opportunity To See or Hear [§ 1894] p 320 
i Darkness or Weather Conditions [§ 1895] p 322 
) 
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Smoke, Dust, or Steam [§ 1896] p 323 

Noise Preventing Hearing [§ 1897] p 323 

(7) Diversion of Attention [§ 1898] p 323 

(8) Impairment of Sight or Hearing [§ 1899] p 324 

(9) Crossing behind Passing Train [§ 1900] p 325 

(10) Crossing Obstructed by Standing Cars [§ 1901] p 325 
(11) Speed of Traveler [§ 1902] p 326 
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(12) Covered or Inclosed Vehicles [§ 1903] p 327 
(13) Covering Head or Muffling Ears [§ 1904] p 327 
3. Reliance upon Precautions of Railroad Company [§§ 1905-1908] p 328 
a. In General [§ 1905] p 328 
b. Signals. Flagmen, and Gates at Crossings [§ 1906] p 329 
v. Lights, Signals, and Lookouts from Trains or Cars [§ 1907] p 333 
d. Rate of Speed of Train [§ 1908] p 335 
4. Effect of Directions of Railroad Employees [§§ 1909-1911] p 336 
a. Employees in Charge of Trains Obstructing Crossing [§ 1909] p 336 
b. Employees in Charge of Signals and Gates at Crossings [§ 1910] p 337 
ce. Disregarding Warnings, Signals, and Directions [§ 1911] p 338 
5. Crossing near Approaching Trains or Cars [§§ 1912-1913] p 338 
a. Im General [§ 1912] p 338 
b. Intervening Incidents Causing Delay [§ 1913] p 342 
. Crossing While Gates Are Closed [§ 1914] p 342 
. Crossing near Standing Trains or Cars [§ 1915] p 3438 
. Passing over, between, or under Standing Trains or Cars [§ 1916] p 344 
. Use of Defective Crossings [§§ 1917-1918] p 345 
a. In General [§ 1917] p 345 
b. Vehicles [§ 1918] p 346 
10. Children and Others under Disability [§§ 1919-1925] p 347 
a. Children [§§ 1919-1923] p 347 
(1) In General [§ 1919] p 347 
(2) Use of Defective or Obstructed Crossings [§ 1920] p 349 
(3) Duty To Stop, Look, and Listen [§ 1921] p 349 
(4) Effect of Directions of Railroad Employees [§ 1922] p 350 
(5) Occupants of Vehicles {§ 1923] p 350 
b. Persons under Physical Disability [§ 1924] p 351 
e. Intoxicated Persons [§ 1925] p 352 
11. Proximate Cause [§ 1926] p 352 
12. Effect of Contributory Negligence [§§ 1927-1939] p 354 
a. In General [§ 1927] p 354 
b. Degree of Contribution to Injury [§ 1928] p 356 
ce. Statutory Provisions [§§ 1929-1931] p 356 
(1) In General [§ 1929] p 356 
(2) Statutes Imposing Liability in Case of Violation [§ 1930] p 356 
(3) Statutes Changing Degree of Negligence Requisite To Bar Recovery [§ 1931}: p 
356 
d. Effect and Nature of Railroad’s Violation of Duty in General [§ 1932] p 357 
e. Particular Violations of Duty by Railroad [§§ 1933-1939] p 357 
(1) Safety Devices and Flagmen [§ 1933] my 307 
(2) Lookout [§ 1934] p 358 
(3) Signals [§§ 1935-1936] p 358 
(a) In General [§ 1935] p 358 
(b) Under Statute [§ 1936] p 359 
(4) Speed [§ 1937] p 360 
(5) Precautions at Stations [§ 1938] p 361 
(6) Defective Crossings [§ 1939] p 361 
13. Comparative Negligence [§§ 1940-1943] p 361 
a. At Common Law [§ 1940] p 361 © 
b. Civil Law Rule [§ 1941] p 361 
e. Under Statutes [§§ 1942-1943] p 362 
(1) Making Right To Recover Dependent upon Comparison of Negligence [§ 1942] p 
. 362 
(2) Merely Diminishing Amount of Recovery [§ 1943] p 362 
M. Assumption of Risk [§ 1944] p 363 
N. Injury Avoidable notwithstanding Negligence of Person Injured [§§ 1945-1948] p 363 
1. In General [§ 1945] p 363 
2. Knowledge and Appreciation of Peril [§ 1946] p 366 
3. Opportunity To Avoid Injury [§ 1947] p 367 
4. Care Required after Knowledge of Danger [§ 1948] p 368 
O. Actions [§§ 1949-2104] p 368 
1. In General [§§ 1949-1952] p 368 
a. Jurisdiction and Venue [§ 1949] p 368 
b. Form of Action [§ 1950] p 369 
ec. Conditions Precedent [§ 1951] p 369 
d. Limitations [§ 1952] p 369 
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2. Parties [§ 1953] p 369 
3. Pleading [§§ 1954-1968] p 369 
' a. Complaint, Declaration, or Petition [§§ 1954-1966] p 369 
(1) Im General [§ 1954] p 369 
(2) Proximate Cause [§ 1955] p 372 
) Character and Description of Crossing [§ 1956] p 373 
(4) Defects and Obstructions at Crossings [§ 1957] p 374 
) Signals, Watchmen, Flagmen, and Gates at Crossings [§ 1958] p 375 
(6) Mode of Operating Trains [§ 1959] p 376 : 
(7) Violation of Statute or Ordinance [§ 1960] p 377 
(8) Frightening Animals [§ 1961] p 379 f : 
(9) Absence of Contributory Negligence [§ 1962] p 379 
(10) Injury Avoidable notwithstanding Negligence of Person Injured [§ 1963] p 381 
(11) Willful or Wanton Acts [§ 1964] p 381 
(12) Construction [§ 1965] p 382 
(13) Amendment [§ 1966] p 382 
b. Answer and Subsequent Pleadings [§§ 1967-1968] p 383 
(1) In General [§ 1967] p 383 
(2) Pleading Contributory Negligence [§ 1968] p 383 
4. Issues, Proof, and Variance [§§ 1969-1972] p 384 
a. Issues Raised in General [§ 1969] p 384 
b. Matters To Be Proved [§ 1970] p 385 
c. Evidence Admissible [§ 1971] p 387 
d. Variance [§ 1972] p 389 
5. Evidence [§§ 1973-2025] p 391 
a. Presumptions and Burden of Proof [§§ 1973-1987] p 391 
(1) In General [§ 1973] p 391 
(2) As to Negligence of Defendant [§§ 1974-1978] p 392 
(a) In General [§ 1974] p 392 
(b) Existence of Defect or Happening of Accident or Injury [§§ 1975-1978 
393 


aa. In General [§ 1975] p 393 
bb. Statutory Presumption and Burden of Proof [§ 1976] p 395 
ec. Violation of Statutes [§§ 1977-1978] p 397 
(aa) In General [§ 1977] p 397 
(bb) As to Compliance with Requirements; Negligence [§ 
1978] p 397 
(3) Contributory Negligence [§§ 1979-1986] p 399 
(a) In General [§ 1979] p 399 
(b) Where Absence of Contributory Negligence Part of Plaintiff's Case [§ 
1980] p 399 
(c) Where ene Negligence Affirmative Defense [§§ 1981-1982] p 
01 


aa. In General [§ 1981] p 401 
bb. Haueeptions to Rule [§ 1982] p 403 
(d) Discharge of Duty To Stop, Look, and Listen [§§ 1983-1985] p 404 
aa. In General [§ 1983] p 404 
bb. Opportunity To See or Hear [§ 1984] p 405 
ce. Where Statutory Crossing Signals Omitted [§ 1985] p 407 
(e) Application of Rules as to Occupant of Vehicle [§ 1986] p 407 
(4) Last Clear Chance [§ 1987] p 407 
b. Admissibility [§§ 1988-2013] p 408 
(1) Im General [§ 1988] p 408 
(2) Rules of Company in General [§ 1989] p 410 
(3) Customary Methods and Acts in General [§ 1990] p 410 
(4) Other Accidents or Acts of Negligence in General [§ 1991] p 411 
) Conditions and Precautions after Accident [§ 1992] p 412 
(6) Character and Description of Crossing [§ 1993] p 413 
(7) Defects and Obstructions at Crossings [§§ 1994-1995] p 416 
(a) In General [§ 1994] p 416 
(b) Obstruction to View [§ 1995] p 417 
(8) Signboards, Signals, Flagmen, and Gates at Crossings [§§ 1996-1999] p 418 
(a) Im General [§ 1996] p 418 
(b) Flagman or Watchman [§ 1997] p 418 
(ec) Gates [§ 1998] p 419 
(d) Signboards, Lights, and Signals [§ 1999] p 420 
(9) Lights, Signals, and Lookouts from Trains [§§ 2000-2002] p 421 
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(a) Lights and Lookouts [§ 2000] p 421 
(b) Signal by Bell or Whistle [§§ 2001-2002] p 421 
aa. In General [§ 2001] p 421 
bb. Evidence That Signals Were or Were Not Given [§ 2002] p 422 
(10) Rate of Speed [§§ 2003-2004] p 423 
(a) In General [§ 2003] p 423 
(b) Ordinance, Contract, or Rule of Company [§ 2004] p 425 
(11) As to Contributory Negligence [§§ 2005-2012] p 426 
(a) In General [§ 2005] p 426 | 
(b) Previous or Subsequent Care or Negligence; Habit [§.2006] p 426 
(c) Knowledge of Danger or Methods of Operation [§ 2007] p 427 
(d) Use of Defective or Obstructed Crossing [§ 2008] p 428 
(e) As to Stopping, Looking, and Listening [§ 2009] p 428 
(f) Reliance on Precautions of Railroad Company [§ 2010] p 429 
(g) As to Persons under Disability [§ 2011] p 4381 
(h) As to Occupant of Vehicle [§ 2012] p 431 
(12) Last Clear Chance [§ 2013] p 432 
ce. Weight and Sufficiency [§§ 2014-2025] p 432 
(1) In General [§ 2014] p 432 
(2) Place of Accident [§ 2015] p 433 
(3) Cause of Injury [§ 2016] p 4384 
(4) As to Defendant’s Negligence [§§ 2017-2021] p 436 
(a) In General [§ 2017] p 436 
(b) Signals, Flagmen, and Gates at Crossings [§ 2018] p 4388 
(ec) Rate of Speed [§ 2019] p 440 
(d) Lights, Signals, or Lookouts from Train [§§ 2020-2021] p 441 
aa. In General [§ 2020] p 441 
bb. Positive and Negative Testimony [§ 2021] p 442 
(5) Contributory Negligence [§§ 2022-2024] p 445 
(a) In General [§ 2022] p 445 
(b) As to Duty To Stop, Look, and Listen [§§ 2023-2024] p 449 
aa. In General [§ 2023] p 449 
bb. Opportunity To See or Hear Train [§ 2024] p 451 
(6) Last Clear Chance [§ 2025] p 452 
6. Questions for Court and for Jury [§§ 2026-2077] p 454 
a. In General [§ 2026] p 454 
b. Character of Crossing [§ 2027] p 454 
e. Infliction of Injury at Crossing [§ 2028] p 455 
d. Negligence [§§ 2029-2046] p 455 
(1) In General [§ 2029] p 455 
(2) Defects and Obstructions at Crossings [§ 2030] p 457 
(3) Signboards [§ 2031] p 459 
(4) Flagmen, Watchmen, Gates, and Signals at Crossings [§§ 2032-2034] p 459 
(aj) In General [4 2032] p 459 
(b) Sufficiency of Gates and Devices Used for Signals [§ 2033] p 462 
(c) Whether Flagman, Watchman, or Gateman Was Negligent [§ 2034] p 462 
(5) Operation of Trains, Engines, or Cars [§§ 2035-2044] p 463 
(a) In General [§ 2035] p 463 
(b) Signals from Trains or Cars [§§ 2036-2038] p 463 
aa. Whether Signals Were Given [§ 2036] p 463 
bb. Whether Failure To Give Was Negligence [§ 2037] p 465 
ce. Sufficiency Where Given [§ 2038] p 466 
(c) Lookouts on Trains [§ 2039] p 467 
(d) Lights on Trains [§ 2040] p 467 
(e) Rate of Speed [§§ 2041-2042] p 468 
aa. In General [§ 2041] p 468 
bb. Hacessive or Unlawful Speed and Absence of Signals [§ 2042] p 
469 
(f) Where View or Hearing Obstructed [§ 2043] p 470 
(g) Methods of Moving or Handling Standing, Baeking, or Switched Cars 
or Locomotives [§ 2044] p 471 
(6) Acts or Omissions Causing Injuries by Frightening Animals [§ 2045] p 472 
(7) Precautions as to Persons Seen at or near Crossing [§ 2046] p 473 
e. Contributory Negligence [§§ 2047-2074] p 475 
(1) In General [§ 2047] p 475 
(2) Use of Defective Crossing [§ 2048] p 481 
(3) Use of Obstructed Crossing [§§ 2049-2050] p 482 
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(a) In General [§ 2049] p 482 
(b) Passing over, around, or between Standing Cars [§ 2050] p 482 
(4) Duty To Stop, Look, and Listen [§§ 2051-2067] p 483 
a) Whether Injured Party Failed To Stop, Look, and Listen [§ 2051] p 483 


(b) 


(¢) 
(d) 


Whether Failure To Stop, Look, and Listen Was Contributory Negligence 
[§ 2052] p 484 
Opportunity To See or Hear Tram [§ 2053] p 487 
Whether Person Exercised Due Care in Stopping, Looking, and eo 
[§§ 2054-2055] p 489 
aa. In General [§ 2054] p 489 
bb. Time, Place, and Direction for Looking and Listening [§ 2055] p 
490 
Crossing after Passing Trains [§ 2056] p 492 
Diverted Attention [§§ 2057-2058] p 492 
aa. In General [§ 2057] p 492 
bb. Attention Attracted by Other Trains, Cars, or Engines [§ 2058] p 
493 ‘ 
View or Hearing Obstructed [§§ 2059-2067] p 493 
aa. In General [§ 2059] p 493 
bb. Whether Person Failed To Stop, Look, and Listen [§ 2060] p 494 
ce. Whether Failure To Stop, Look, and Listen Was Contributory 
Negligence [§ 2061] p 494 
dd. Whether Person Exercised Due Care in Stopping, Looking, and 
Listening [§§ 2062-2064] p 496 
(aa) In General [§ 2062] p 496 
(bb) Time, Place, and Direction for Stopping, Looking, and Lis- 
tening [§ 2063] p 496 
(ec) Duty of Driver To Go Ahead and Look and Listen [§ 
2064] p 497 
ee. Crossing behind Passing Train [§ 2065] p 498 
ff. Attention Attracted by Other Trains or Objects [§ 2066] p 498 
gg. Other Obstructions [§ 2067] p 499 


(5) Reliance on Precautions of Railroad Company [§ 2068] p 501 

(6) Reliance on Directions of Railroad Employees [§ 2069] p 503 

(7) Crossing near Standing or Approaching Trains or Cars [§ 2070] p 504 

(8) Acts in Emergencies [§ 2071] p 505 

(9) Contributory Negligence of Children and Persons under Physical Disability 


(a) 
(b) 


[$§ 2072-2073] p 505 
Children [§ 2072] p 506 
Persons under Physical Disability [§ 2073] p 507 


(10) Contributory Negligence of Occupant of Vehicle Driven by Another [§ 2074] p 
507 


f. Willful, Wanton, or Gross Negligence [§ 2075] p 509 

g. Proximate Cause of Injury [§§ 2076-2077] p 510 
(1) Negligence [§ 2076] p 510 
(2) Contributory Negligence [§ 2077] p 512 

7. Instructions [$$ 2078-2096] p 513 

a. Form and Sufficiency in General [§ 2078] p 513 

b. Province of Court and Jury [§ 2079] p 515 

ce. Conformity to Pleadings and Issues {|§ 2080] p 516 

d. Applications of Rules [§§ 2081-2096] p 517 
(1) In General [§ 2081] p 517 
(2) Character of Crossing and Rights and Duties of Parties Therein [§ 2082] p 520 
(3) Defects and Obstructions at Crossings [§ 2083] p 520° 
(4) Light, Signals, and Lookouts from Trains [§ 2084] p 521 
(5) Contributory Negligence [§§ 2085-2094] p 523 


(a) 
(b) 


(e) 


In General [§ 2085] p 523 
Necessity for Instructions [§§ 2086-2089] p 523 
aa. In General [§ 2086] p 523 
bb. On Issues, Theories, and Defenses Supported by Evidence [§ 
2087] p 523 
ce. On Benue [§ 2088] p 523 
dd. Cautionary Instructions [§ 2089] p 524 
Requisites and Sufficiency of laeacmonae [$§ 2090-2093] p 524 
aa. In General [§ 2090] p 524 
bb. Applicability to Pleadings and Evidence [§ 2091] p 526 
ec. Invading Province of Jury [§ 2092] p 527 
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dd. Construction and Operation [§ 2093] p 527 
(d) Duty To Stop, Look, and Listen [§ 2094] p 527 
(6) Proximate Cause of Injury [$§ 2095-2096] p 530 
(a) Defendant’s Negligence [§ 2095] p 530 
(b) Negligence of Person Injured [§ 2096] p 531 
8. Verdict and Findings [§§ 2097-2101] p 531 
a. In General [§ 2097] p 531 
b. Questions Submitted is 2098] p 532 
c. Findings Inconsistent with Hach Other [4 2099] p 532 
d. Findings Inconsistent with General Verdict [§ 2100] p 532 
e. Construction, Operation, and Effect [§ 2101] p 533 
9. Appeal and Error [§§ 2102-2103] p 534 
a. In General [§ 2102] p 534 
b. Harmless Error [§ 2103] p 534 
10. Damages [§ 2104] p 535 


XXI. INJURIES TO LICENSEES OR TRESPASSERS AND OTHERS ON RAILROAD PREMISES 
[§§ 2105-2294] p 536 


A. Status of Such Persons [§§ 2105-2122] p 536 
1. Persons on or near Tracks Generally [§§ 2105-2118] p 536 
a. In General [§§ 2105-2107] p 536 
(1) As Trespasser-[§ 2105] p 536 
(2) As Licensee [§ 2106] p 538 
(3) As Invitee [§ 2107] p 538 
b. Where Tracks Are on or Cross Highways, Streets, or Other Ways [§ 2108] p 539 
c. After Alighting from Train [§ 2109] p 540 
= d. After Ejection from Train [§ 2110] p 540 
e. Customary Use of Track [§§ 2111-2118] p 540 
(1) In General -[§ 2111] p 540 
(2) Sufficiency of Permission or Invitation of Railroad [§§ 2112-2116] p 542 
(a) In General [§ 2112] p 542 
(b) In Case of Young Children [§ 2113] p 545 
(ec) “Switchyard Doctrine” [§ 2114] p 545 
(d) Passage under Stationary Cars [§ 2115] p 545 
(e) Revocation of License [§ 2116] p 545 
(3) Effect of Signboards and Warnings [§ 2117] p 545 
(4) Violation of Statutes [§ 2118] p 546 
2. Persons at Stations [§§ 2119-2120] p 546 
a. In General [§ 2119] p 546 
b. On Approaches to Stations [§ 2120] p 547 
3. Persons on Trains [§ 2121] p 549 
4. Persons Working on or about Tracks or Cars [§ 2122] p 549 
B. Care Required and Liability of Ratlroad [§§ 2123-2179] p 552 
1. As to Persons on or near Track Generally [§§ 2123-2164] p 552 
a. In General [§ 2123] p 552 
b. As to Licensees and Invitees Generally [§$ 2124-2125] p 554 
(1) In General [§ 2124] p 554 
(2) Children [§ 2125] p 557 
ce. As to Trespassers Generally [§§ 2126-2127] p 557 
(1) In General [§ 2126] p 557 - 
(2) Children [§ 2127] p 562 
d. Care after Accident [§ 2128] p 564 
e. Defective Premises or Equipment [§§ 2129-2134] p 564 
(1) In General [§ 2129] p 564 
(2) Failure To Construct and Maintain Fences and Cattle Guards [§§ 2130-2131] p 
566 


(a) In General [§ 2130] p 566 
(b) Waen Required by Statute [§ 2131] p 567 
(3) Defect in Street or Highway Occupied by Track [§ 2132] p 569 
(4) Lights on Engines, Trains, Cars, and Premises [§ 2133] p 569 
(5) Means of Controlling Engines, Trains, or Cars [§ 2134] p 570 
f. Articles Projecting, Falling, or Thrown from or by Train [§ 2135] p 571 
g. Mode of Running Engines, Trains, or Cars [§§ 2136-2154] p 571 
(1) Care Required in General [§ 2136] p 571 
(2) Method of Switching [§ 2137] p 573 
(3) Crossing Gates and Bars [§ 2138] p 574 
(4) Signals, Lookouts, and Other Warnings [§§ 2139-2151] p 574 
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(a) Duty To Give Signals [§§ 2139-2140] p 574 
aa. In General [§ 2139] p 574 
bb. Crossing Signals and Other Crossing Warnings [§ 2140] p 577 
(b) Duty To Keep Lookout [§§ 2141-2145] p 579 
aa. Minority Rule [§ 2141] p 579 
bb. Majority Rule [§ 2142] p 580 
cc. Statutory Duty [§ 2143] p 583 
dd. For Children and Others under Disability [§§ 2144-2145] p 584 
(aa) Under Minority Rule [§ 2144] p 584 
(bb) Under Majority Rule [§ 2145] p 585 
(c) Sufficiency of Lookout [§§ 2146-2149] p 586 
aa. In General [§ 2146] p 586 
bb. As to Children and Persons under Disability [§ 2147] p 587 
ec. Lookout Ahead or In Front [§ 2148] p 587 
dd. Effect of Obstruction or Diverted Attention [§ 2149] p 588 
(d) Persons Who Should Keep Lookout [§ 2150] p 588 
(e) Failure To Keep Lookout or To Signal as Willful, Wanton, Reckless, or 
Gross Negligence [§ 2151] p 588 
(5) Rate of Speed [§§ 2152-2154] p 589 
(a) In General [§ 2152] p 589 
(b) Statutory or Municipal Regulation [§ 2153] p 591 
(c) Rate of Speed as Willful, Wanton, Reckless or Gross Negligence [§ 2154] 
p 592 
h. Precautions as to Persons Seen on or near Track [§§ 2155-2164] p 592 
; (1) In General [§ 2155] p 592 
(2) Duty To Give Timely Warning [§ 2156] p 598 
(3) Duty To Stop or Slacken Speed [§§ 2157-2158] p 599 
(a) In General [§ 2157] p 599 
(b) On Discovery of Unknown Object on Track [§ 2158] p 603 
(4) Right To Presume That Person Will Leave Track or Avoid Danger [§ 2159] p 
604 
(5) As to Children [§§ 2160-2161] p 606 
(a) In General [§ 2160] p 606 
(b) Right To Presume That Child Will Avoid Danger [§ 2161] p 608 
(6) As to Infirm or Helpless Persons [§§ 2162-2163] p 609 
(a) In General [§ 2162] p 609 
: (b) Right To Presume That Person Will Avoid Injury [§ 2163] p 610 
(7) Impossibility Not Demanded [§ 2164] p 610 
2. As to Persons at Stations [§§ 2165-2169] p 611 
a. In General [§ 2165] p 611 
b. Defects in Stations and Approaches [§ 2166] p 612 
ce. Articles Projecting, Falling, or Thrown from Trains [§ 2167] p 614 
d. Operation of Trains [§§ 2168-2169] p 615 
(1) In General [§ 2168] p 615 
(2) Frightening Animals [§ 2169] p 617 
3. As to Persons Working on or about Tracks [§§ 2170-2171] p 617 
a. In General [§ 2170] p 617 
b. Signals, Warnings, and Lookouts [§ 2171] p 618 
4. As to Persons Working on or about Cars [§§ 2172-2175] p 619 
a. In General [§ 2172] p 619 
b. Operation of Trains [§§ 2173-2174] p 621 
(1) In General [§ 2173] p 621 
(2) Signals, Warnings, and Lookouts [§ 2174] p 622 
ce. Defectwe Cars or Premises [§ 2175] p 624 
5. As to Persons on Trains [§§ 2176-2179] p 626 
“a. In General [§ 2176] p 626 
b. Children [§ 2177] p 628 
c. Persons Riding by Invitation or Acquiescence of Employees [§§ 2178-2179] p 630 
(1) In General [§ 2178] p 630 
(2) Children [§ 2179] p 632 
C. Willful or Wanton Acts in General [§§ 2180-2182] p 633 
1. General Rules of Liability [§ 2180] p 633 
2. What Constitutes Willfulness, Wantonness, or Recklessness [§§ 2181-2182] p 634 
a. In General [§ 2181] p 634 
b. Negligence after Discovery of Peril [§ 2182] p 635 
D. Removal of Trespassers [§§ 2183-2188] p 637 
1. In General [§ 2183] p 637 
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2. From Trains [§§ 2184-2187] p 637 
a. In General [§ 2184] p 637 
b. Use of Excessive Force; Carelessness [§ 2185] p 638 
ce. Willful or Wanton Injury [§ 2186] p 639 
d. Employees Authorized To Remove Trespassers from Trains [§ 2187] p 641 
3. From Depots [§ 2188] p 642 
Ki. Liability for Acts of Third Persons [§ 2189] p 643 
F. Proximate Cause of Injury [§§ 2190-2193] p 643 
1. In General [§ 2190] p 643 
2. Operation of Trains [§ 2191] p 645 
3. Equipment [§ 2192] p 647 
4. Condition of Premises [§ 2193] p 648 
G. Contributory Negligence [§§ 2194-2237] p 650 
1. Of Persons on or near Tracks Generally [§§ 2194-2226] p 650 
a. Care Required To Avoid Injury in General [§§ 2194-2215] p 650 
(1) General Rules [§ 2194] p 650 
(2) Status of Person Injured [§§ 2195-2198] p 651 
(a) In General [§ 2195] p 651 
(b) Persons Lawfully on Track [§§ 2196-2197] p 651 
aa. In General [§ 2196] p 651 
bb. Licensees [§ 2197] p 651 
(ce) Trespassers [§ 2198] p 652 s 
(3) Knowledge of Danger [§ 2199] p 652 
(4) Exposure to Known and Appreciated Dangers [§§ 2200-2206] p 653 
(a) In General [§ 2200] p 653 
(b) Acts in Emergencies [§ 2201] p 654 
(¢) Danger Incurred To Save Life or Limb of Others [§ 2202] p 654 
(d) Danger Incurred To Save Property [§ 2203] p 655 
(e) Choice between Alternative Courses [§ 2204] p 655 
(f) Disregarding Warnings or Signals [§ 2205] p 656 
(g) Customary Use of Track [§ 2206] p 656 
(5) Knowledge That Train Is Due or Approaching [§§ 2207-2208] p 657 
(a) In General [§ 2207] p 657 
(b) Belief That Train Was on Different Track [§ 2208] p 658 
(6) Application of General Rules to Particular Situations [§§ 2209-2215] p 658 
(a) Standing Trains or Cars [§ 2209] p 658 
(b) Standing, Sitting, Lying, and Sleeping on or near Track [§ 2210] p 658 
(c) Using Railroad as Highway [§ 2211] p 659 
(d) Crossing Track at Other than Regular Crossings [§ 2212] p 661 
(e) Flagging or Signaling Train [§ 2213] p 661 
(f) Entering on, or Use of, Railroad Yards [§ 2214] p 661 
(¢) Use of Railroad Bridges and Trestles [§ 2215] p 662 
b. Failure To Stop, Look, and Listen [§§ 2216-2220] p 663 
(1) In General [§ 2216] p 663 
(2) Opportunity To See or Hear Trains [§ 2217] p 666 
(3) Attention Attracted by Other Trains or Cars [§ 2218] p 667 
(4) Stepping on Track behind Passing Trains or Cars [§ 2219] p 667 
(5) Obstructions to View or Hearing [§ 2220] p 668 
e. Reliance upon Precautions of Railroad Company [§ 2221] p 668 
d. Children and Others under Disability [§§ 2222-2226] p 670 
(1) Children [§§ 2222-2224] p 670 
(a) In General [§ 2222] p 670 
(b) When Child Is Chargeable with Contributory Negligence [§ 2223] p 671 
(ec) Applications of Rules [§ 2224] p 671 
(2) Persons under Mental or Physical Disability [§§ 2225- 2226] p 672 
(a) In General [§ 2225] p 672 
(b) Intoxicated Persons [§ 2226] p 673 
2. Persons at Stations [§§ 2227-2229] p 674 
a. In General [§ 2227] p 674 
b. Children [§ 2228] p 676 
ce. Care of Horses and Teams [§ 2229] p 676 
3. Persons Working on or about Tracks or Cars [§§ 2230-2231] p 676 
a. In General [§ 2230] p 676 
b. Duty To Look and Listen [§ 2231] p 680 
4. Persons on Trains [§§ 2232-2233] p 681 
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a. In General [§ 2232] p 681 
b. Children [§ 2233] p 682 
5. Proximate Cause of Injury [§ 2234] p 683 
6. Effect of Contributory Negligence ate 2235-2236] p 684 
a. In General [§ 2235] p 684 
b. Actions Founded on Breach of Statute or Ordinance [§ Aci p 687 
7. Comparative Negligence [§ 2237] p 688 
H. Assumption of Risk [§ 2238] p 688 
1. Injury Avoidable notwithstanding Negligence of Person Injured [§ en p 689 
J. Actions [§§ 2240-2294] p 693 
1. In General [§ 2240] p 693 
2. Pleading [§§ 2241-2245] p 693 
a. Declaration, Petition, or Complaint [§§ 2241-2244] p 693 
(1) In General [§ 2241] p 693 
(2) Willful or Wanton Injury [§ 2242] p 698 
(3) Contributory Negligence and Assumption of Risk [§ 2243] p 699 
(4) Injury Avoidable notwithstanding Negligence of Person Injured [§ 2244] p 699 
b. Plea, Answer, or Other Subsequent Pleading [§ 2245] p 700 
3. Issues, Proof, and Variance [§§ 2246-2248] p 700 
a. Issues Raised and Matters To Be Proved [§ 2246] p 700 
b. Evidence Admissible under Pleadings [§ 2247] p 702 
ce. Variance [§ 2248] p 703 - 
4, Evidence [§§ 2249-2270] p 705 
a. Presumptions and Burden of Proof [§§ 2249-2254] p 705 
(1) In General [§ 2249] p 705 
(2) Statutory Provisions [§ 2250] p 707 
(3) Res Ipsa Loquitur [§ 2251] p 708 
(4) Contributory Negligence [§ 2252] p 709 
(5) Injury Avoidable notwithstanding Negligence of Person Injured [§ 2253] p 710 
(6) Willful or Wanton Injury [§ 2254] p 710 
b. Admissibility of Evidence [§§ 2255-2264] p 710 
(1) In General [§ 2255] p 710 
(2) Other Accidents, Injuries, Defects, or Acts of Negligence [§ 2256] p 713 
(3) Precautions against Recurrence of Injury [§ 2257] p 713 
(4) Right To Go on or near Track [§ 2258] p 714 
(5) Customary Use of Tracks [§ 2259] p 714 
(6) Defects in Roadbed or Track [§ 2260] p 715 
(7) Signals and Lookouts [§ 2261] p 716 
(8) Rate of Speed and Means of Controlling Train [§ 2262] p 717 
(9) Precautions as to Persons Seen on or near Tracks [§ 2263] p 717 
(10) Contributory Negligence [§ 2264] p 718 
ce. Weight and Sufficiency of Hvidence [§§ 2265-2270] p 719 
(1) In General [§ 2265] p 719 
(2) Haxistence of Defect or Happening of Injury [§ 2266] p 723 
(3) Precautions as to Persons Seen on or near Tracks [$2267] p 723 
(4) Ejection of Trespassers [§ 2268] p 725 
(5) Willful, Wanton, Reckless, or Unauthorized Acts [§ 2269] p 726 
(6) Contributory Negligence [§ 2270] p 726 
5. Trial [§§ 2271-2292] p 728 
a. Questions for Court and for Jury [§§ 2271-2287] p 728 
(1) In General [$ 2271] p 728 
(2) Injuries to Persons on or near Tracks Generally [§§ 2272-2283] p 729 
(a) Care Required of Railroad in General [§~2272] p 729 
(b) Status and Right To Go on or near Tracks [§ 2273] p 731 
(c) Fatlure To Fence Railroad [§ 2274] p 731 
(d) Defects in Track, Cars, or Premises [§ 2275] p 732 
(e) Articles Projecting, Failing, or Thrown from Trains [§ 2276] p 732 
(f) Signals and Lookouts [§ 2277] p 732 
(g) Rate of Speed and Control of Train [§ 2278] p 734 
(h) Precautions as to Persons Seen on Tracks [§ 2279] p 734 
(i) Contributory Negligence [§§ 2280-2283] p 737 
aa. In General [§ 2280] p 737 
bb. Children and Persons under Disability [§ 2281] p 739 
ee. Looking and Listening [§ 2282] p 739 
dd. Acts in Emergencies [§ 2283] p 740 
(3) Injuries to Persons at Stations [§ 2284] p 740 
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(4) Injuries to Persons Working on or about Tracks or Cars [§ 2285] p 741 
(5) Willful, Wanton, or Gross Negligence [§ 2286] p 744 
(6) Removal of Trespasser [§ 2287] p 745 
b. Instructions [§§ 2288-2291] p 745 

(1) Form and Sufficiency in General [§ 2288] p 745 
(2) Invading Province of Jury [§ 2289] p 749 
(3) Conformity to Pleadings and Issues [§ 2290] p 750 
(4) Contributory Negligence [§ 2291] p 752 

. e. Verdict and Findings [§ 2292] p 755 

6. Appeal und Error [§ 2293] p 756 

7. Damages [§ 2294] p 757 


XXII. INJURIES TO PERSONS ON HIGHWAYS OR PRIVATE PREMISES NEAR TRACKS [64 
2295-2330] p 758 


A. In General [§ 2295] p 758 
B. Particular Acts Causing Injuries [§§ 2296-2311] p 759 
1. Objects Thrown, Projecting, or Falling from Trains [§ 2296] p 759 
2. Defective Gonstruction or Failure To Repair Roadbed or Other Structures [§ 2297] p 759 
3. Construction Work in Highways [§ 2298] p 759 
4. Derailment of Trains [§ 2299] p 761 
5. Frightening Animals |§§ 2300-2311] p 761 
a. In General [§ 2300] p 761 
b. Duty To Keep Lookout [§ 2301] p 762 
ce. Duty To Keep Trains under Control [§ 2302] p 763 
d. Care Required on Discovery of Danger [§ 2303] p 763 
e. Particular Acts Causing Fright [§§ 2304-2311] p 764 
(1) Noise [§§ 2304-2306] p 764 
(a) In General [§ 2304] p 764 
(b) Escape of Steam [§ 2305] p 765 
(c) In Giving of Signals [§ 2306] p 766 
) Failure To Give Signals [§ 2307] p 768 
) Smoke or Dust [§ 2308] p 769 
) Speed of Train [§ 2309] p 769 
) Standing Cars, Locomotives, or Other Objects on aie of Way or Hight 
[$ 2310] p 769 
(6) Throwing Removed Ties on Right of Way [§ pele p 770 
C. Proximate Cause of Injury [§§ 2312-2313] p 770 © 
1. Negligence [§ 2312] p 770 
2. Contributory Negligence [§ 2313] p 771 
D. Contributory Negligence [§§ 2314-2316] p 771 
1. In General [§ 2314] p 771 
2. Where Injury Inflicted Willfully or Wantonly [§ 2315] p 773 
3. “Last Clear Chance” Doctrine [§ 2316] p 773 
. Exposure to Known Danger or Assumption of Risk [8 2317] p 773 
_ Pleading [§ 2318] p 774 
. Issues, Proof, and Variance [§ 2319] p 
. Evidence [§§ 2320-2322] p 775 
1. Presumptions and Burden of Proof [§ 2320] p 775 
2. Admissibility [§ 2321] p 775 
3. Weight and Sufficiency |§ 2322] p 776 
I. Questions for Court and Jury [§§ 2323-2326] p 777 
1. In General [§ 2323] p 777 
2. Question of Defendant’s Negligence [§ 2324] p 777 
3. Question of Plaintiff's Contributory Nellisene. [§ 2325] p 778 
4, Question of Proximate Cause [§ 2326] p 778 
J. Instructions [§§ 2327-2328] p 778 
1. In General [§ 2327] p 778 
2. Applicability to Pleadings and Evidence [§ 2328] p 779- 
K. Verdict and Findings [§ 2329] p 780 
L. Appeal and Error [§ 2330] p 780 
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XXIII. OFFENSES AGAINST OPERATION OR PROPERTY OF RAILROADS [§§ 2331-2370] p 780 


A. In General [§ 2331] p 780 
B. Endangering Lives of Railroad Workers or Travelers [§ 2332] p 781 
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C. Obstruction of Railroad Officer [§ 2333] p 781 
D. Offenses Interfering with Movement of Engines, Cars, or Trains [9§ 2334-2352] p 781 
1. Burning Bridges [§ 2334] p 781 
2. Derailment [§§ 2335-2337] p 781 
a. In General [§ 2335] p 781 
b. By Disturbance of Equipment on Rolling Stock [§ 2336] p 781 
c. By Displacement or Destruction of Roadbed, Tracks, and Fixtures [§ 2337] p 781 
3. Disturbance of Signals and Switches [§§ 2338-2339] p 782: 
a. Signals or Signal Devices [§ 2338] p 782 
b. Switches [§ 2339] p 782 
4. Obstruction of Trains and Tracks [§§ 2340-2348] p 782 
a. Without Putting Anything on Track [§ 2340] p 782 
b. By Putting Obstruction on Track [§§ 2341-2348] p 782 
(1) Im General [§ 2341] p 782 
(2) Elements of Offense [\§ 2342-2347] p 783 
(a) Actual Obstruction and Injury [§ 2342] p 783 
(b) Character of Obstruction [§ 2343] p 783 
(ec) Character of Vehicle Obstructed [§ 2344] p 783 
(d) Character and Ownership of Road [§ 2345] p 783 
(¢) Danger to Human Life [§ 2346] p 783 
(f) Intent and Malice [§ 2347] p 784 
(8) Defenses [§ 2348] p 784 
5. Stopping Trains To Commit Robbery [§ 2349] p 785 
6. Train Wrecking [§§ 2350-2351] p 785 
a. In General [§ 2350] p 785 
b. ELlements of Offense [§ 2351] p 785 
7. Unauthorized Operation of Railroad Vehicles [§ 2352] p 785 
E. Shooting or Throwing Missiles at or in Trains, Cars, and Engines [§§ 2353-2354] p 786 
1. In General [§ 2353] p 786 
2. Hlements of Offense [§ 2354] p 786 
F. Offenses against Property of Railroads [§§ 2355-2357] p 787 
1. Injury of Railroad in General [§ 2355] p 787 
2. Purchase or Receipt of Railroad Property without Authorization [§ 2356] p 787, 
3. Trespass [§ 2357] p 787 
G. Persons Liable [§ 2358] p 787 
H. Prosecution [§§ 2359-2369] p 787 
1. Indictment, Information, and Complaint [§§ 2359-2360] p 787 
a. Accusation or Statement of Offense [§ 2359] p 787 
b. Joinder of Offenses [§ 2360] p 789 
2. Isswes, Proof, and Variance [§§ 2361-2363] p 789 
a. Matters To Be Proved [§ 2361] p 789 
b. Hvidence Admissible under Pleadings [§ 2362] p 790 
c. Variance between Allegations and Proof [§ 2363] p 790 
3. Evidence [§§ 2364-2366] p 790 
a. Burden of Proof and Presumptions [§ 2364] p 790 
b. Admissibility [§ 2365] p 790 
ce. Weight and Sufficiency [§ 2366] p 791 
4. Trial [§§ 2367-2369] p 791 
a. In General [§ 2367] p 791 
b. Questions of Law and Fact [§ 2368] p 791 
c. Instructions [§ 2369] p 792 
I, Punishment [§ 2370] p 793 


CROSS REFERENCES [See 51 C. J. p 404] 


XVIII. INJURIES TO ANIMALS! 
[By 8S. Boyp Daruine | 


[§ 1454] A. Care Required and Liability—1. In ] upon the common-law principles governing the lia- 
General. In the absence of statute* the liability of | bility of natural persons for their negligent acts un- 
railroad companies for injuries to animals depends | der similar cireumstances.* Although entitled to 


1. Injuries to animals generally; R. Co., 9 Wis. 202; Norman v. Great) out reference to whether there was 
see Animals §§ 484-578. Western R. Co., [1915] 1 K. B. 584, | negligence or fault on their part or 
Zz. Statutes imposing liability see] 8 BRC 972 not, it would be unconstitutional and 
infra §§ 1455, 1456. “Railroad companies are not liable void. Zeigler v. South, ete., Alabama 
New Orleans, etc., R. Co. v.| in damages for every injury that may] R. Co., 58 Ala. 594. They are respon- 
Bourgeois, 66 Miss. 3, 6, 5 S 629, 14 | be inflicted by their trains. If a law] sible for injuries [to animals] caused 
AmSR 534; Stucke v. Milwaukee, ete., were to declare them so liable, with-! by their negligence or want of skill 


$e 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1454] 


the exelusive and unobstructed use of their roads,* 
railroads are subject to the general rule that every 
person must so use his own property as not unneces- 
but as the running of 
trains is in itself a lawful act, they are not liable for 
injuries resulting therefrom aniess the right is exer- 
cised in an improper or unlawful manner, and they 
will not, in the absence of statute, be liable for inju- 
ries to animals unless due to the negligence or miscon- 
duct of their employees,’’ and not then if plaintiff 
had entered into a binding contract exempting the 
In so far as liability 
for injuries to animals is in issue, these rules are 
equally applicable to a lumber company while oper- 
ating railroad cars for its private use.° 

With regard to injuries to ani- 


sarily to injure another;° 


railroad from such liability.® 


Degree of care. 
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safe premises, 


mals railroad companies are not held to the highest 


or care; but there is no reason in law 
or morals, for holding them to a 
stricter measure of accountability for 
inevitable misfortunes than would 
be exacted from natural persons for 
injuries which resulted from.unavoid- 
able accident.” New Orleans, etc., R. 
Co. v. Bourgeois, supra. 

4 See supra § 232. 

5) .Vaicksburg,.etc., -R...Co; -v.2Pat- 
ton, 31 Miss. 156, 66 AmD 552; Gor- 
man v. Pacific R. Co., 26 Mo. 441, 72 
AmD 220; Kerwhaker v. Cleveland, 
etc., R. Co., 3 Oh. St. 172, 62 AmD 246; 
Blaine v. Chesapeake, ete., R. Co., 9 
W. Va. 252. 

6 Williams v. Michigan Cent. R. 
Co., 2 Mich. 259, 55 AmD 59; Mathews 
v. St. Paul, ete., R. Co., 18 Minn. 434. 

[a] Liability as trespasser.—If a 
railroad without acquiring a right of 
way constructs and operates its road 
through the land of another it is pri- 
ma facie a trespasser and liable for 
all injuries done to the stock of such 
owner in the prosecution of its unlaw- 
ful act. Mathews v. St. Paul, etc., R. 
Co., 18 Minn. 434. 

7. Fla.—Seaboard Air Line R. Co. 
v. Coxetter, 82 Fla. 414, 90 S 469. 

Ga.—Central of Georgia R. Co. v. 
Hughes, 127 Ga. 593, 56 SE 770. 

Ill.—Stewart v. Bloomington, 
R. Co., 180 Ill. A. 608. 

Mich.—Williams v. Michigan Cent. 
Re Co:,, 2) Mich: 259,55 AmR 59. 

Miss.—Mobile, etc., R. Co. v. Hud- 
- son, 50 Miss. 572. 

Mo.—Turner v. St. Louis, ete, R. 
Co., 76 Mo. 261. 

Nebr.—Lawson v. Union Pac. R. 
Co., 1138 Nebr. 745, 204 NW 791. 

N. Y.—Altreuter v. kee River 
RCo. 2... Smith! 15 

Pa._-New York, etc., Re “Co. v. Skin- 
ner, 19 Pa. 298; 57 AmD 654. 

Philippine.—Nate v. Manila R. Co., 
36 Philippine 531. 

W. Va.—Christian v. Chesapeake, 
etc., R. Co., 78 W. Va. 378, 89 SE 17. 

Wyo.—Schenck v. Union Pac. R. 
Co., 5 Wyo. 430, 40 P 840. 

[a] Running cars upon the left- 
hand track, where there are double 
tracks, is not wrongful and is not of 
itself sufficient to render the railroad 
liable for injuries done by such cars. 
Altreuter v. Hudson River R. Co., 2 
Hie De Smit vCN. |e.) Loe. 

8 East Kootenay Lumber Co. v. 
Canadian Pac. R. Consls By Cl 42288 
CanRCas 310. 

[a] Or other property.—In consid- 
eration of the construction of a siding 
to their mill premises, plaintiffs en- 
tered into an agreement with defend- 
ants, freeing them from liability for 
damages to the “siding or to build- 
ings, fences, or other property what- 
soever”’ of plaintiffs ‘or of any other 
person.” Two horses of plaintiffs, eri- 
gaged in hauling a car from one part 
of the siding to another, were killed 
by being run down with a car sent on 
the siding by a flying switch. The 
word “property” in the agreement 
was not confined to fixtures, build- 
ings, and rolling stoek. and the horses 


etc., 


were properly included. East Koote- 
nay Lumber Co. vy. Canadian Pac. R. 
Co., 13 B: C. 422;'8 CanRCasi310. 

9. Stewart v. Cary Lumber Co., 
146 N. C. 47, 59 SE 545. 
Hodge-Downey Constr. Co. v. 
Carson, 100 Ark. 433, 140 SW 708; St. 
Louis, ete., R. Co. v. Vincent, 36 Ark. 
451; Mississippi Cent. R. Co. v. Mil- 
ler, 40 Miss. 45; Molair v. Port Royal, 
ete; kk. Co:; 29 8. C. 152, 7 SE 60 

We Tombigbee Valley R. 
Morris, 10 Ala. A. 322, 65 S 207. 

12. Ark.—Little Rock, etc., R. Co. 
v. Henson, 39 Ark. 413; St. Louis, etc., 
R. Co. v. Vincent, 36 Ark. 451. 

Cal.—Richmond v. Sacramento Val- 
ley R. Co., 18 Cal. are 

Ga. _“Georgia Cen Wi 
Hughes, 127 Ga. 593, 56 sit 10. 

Ky.—Beattyville, ete., Co. v. Ma- 
loney, 49 SW 545, 20 eer 1541. 

Miss.—Mississippi Cent. R. Co. v. 
Morrison, 107 Miss. 300, 65 S 275; 
Mississippi Cent. R. Co. v. Miller, 40 
Miss. 45, 48. 

S. C.—Molair v. Port penat, ete., R. 
Co., 29 S.C. 152, 7 SE 60 

“The railroad company, in order to 
prevent injury and destruction to 
stock on their track, are only bound 
to use such reasonable care and pru- 
dence in running, as a prudent man, 
engaged in the same business, would 
use to prevent such injury or destruc- 


Co. v. 


tion.” Mississippi Cent. R. Co. v. Mil- 
ler, supra. 

13. See infra § 1458. 

14. Rockford, etc., R. Co. v. Raf- 


ferty. 73 Ill. 58; Illinois Cent. R. Co. 
v. Middlesworth, 46 Dll. 494 [overr 
Great Western R. Co. v. Thompson, 17 
Ill. 131; Chicago, etc., R. Co. v. Patch- 
in, 16 Ill. 198, 61 AmD 65]; Shuman 
v. Indianapolis, etce., R. Co., 11 Ill. A. 
472; Simkins v. Columbia, etc., R. Co., 
20 S. C. 258; Richmond, ete., R. Co. v. 
Noell, 86 Va. 19, 9 SE 478. 

15. Alabama, etc., R. Co. v. Jones, 
71 Ala. 487; Weatherington v. Georg- 
ia, southern? iete:, UR. Co. av Ga. AY 
584, 87 SE 844; Midland Valley R. Co. 
v. Rippe, 61 Okl. 314, 161 P 233; Civi- 
danes v. American R. Co., 1 Porto 
Rico Fed. 106 

[a] Unguarded well.—A railroad 
is liable to its owner for the value of 
a domesticated animal which strays 
on to its right of way and falls into 
an unguarded well. Weatherington v. 
Georgia Southern, etc., R. Co., 17 Ga. 
A. 584, 87 SE 844. _ 

Means of controlling trains see in- 
fra § 1547. 

16. New Orleans, ete., R. Co. v. 
Field, 46 Miss. 573: Vicksburg, etc., 
Bisse Co. v. Patton, 31 Miss. 156, 66 AmD 
52 

17 ie SCout. ete,,, Rey Co--v. 
Washington, 49 Fed. 347, 1 CCA 286. 

Ark.—Little Rock, ete., Rp Con Ve 
Finley, 37 Ark. 562. 

Cal.—Richmond v. Sacramento Val- 
ley.-R: Co., 18 Cal. 351 

Conn.—Isbell v. New York, etc., R. 
Co:, 27.Conn. 393, 71. AmD 78. 

Del.— Burton v. Philadelphia, 
R. Co., 4 Del. 252. 

Ill. — Rockford, ete., R. Co. v. Raf- 


etc., 
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degree of care’ or skill,! but only to the exercise 
of ordinary care. 
in the case of trespassing animals,!* it is not neces- 
sary in order to render them liable that there should 
be gross negligence or wanton or willful injury.14 
Railroad companies must procure and use good-and 
machinery, and appliances,t® employ 
competent servants,?® and in operating their trains 
must exercise ordinary or reasonable care,’*? such as 
an ordinarily prudent man would use under the cir- 
cumstances,'® considering the dangerous character 
of the agency employed,'® and having a proper re- 
gard both for the safety of the train and its passen- 
gers, and that of the animal,?° the-duty as to the 
train and passengers being 
avoiding injury to animals.?+ 


2 


But on the other hand, except 


paramount to that of 


ferty, 73 Ill. 58; Illinois Cent. R. Co. 
v. Middlesworth, 46 Ill. 494; Shuman 
i aocianepelis, ete:, RAR, Cosy 11 ai AP 

lowa.—Alger vy. Mississippi, etc., R. 
Co., 10 Iowa 268. 

Kan.—Prickett v Borgia etc., R. 
Co., 33 Kan. 748, TP 61 

Ky. —Louisville, bios R Co. v. Bal- 
lard, 2 Mete. rte 

La.—Vidrine v. Texas, etc., R. Co., 

§ awAl 4b Ti 

Minn.—Witherell  v. 
etc., R. Co., 24 Minn. 410. 

Miss.—New Orleans, etec., R. Co. v. 
Field, 46 Miss. 573. 

Mo.—Gorman v. Pacific R. Co., 26 
Mo. 441, 72 AmD 220. 

Oh.—Kerwhaker v. Cleveland, ete., 
R. Co., 3 Oh. St. 172, 62 AmD 246. 

Okl.—St. Louis, etc., R. Co. v. Lof- 
tis, 25 Okl. 496, 106 P 824; Harris v. 
Missouri, etc., R. Co., 24 Okl. 341, 103 
P 758, 24 LRANS 858. 

Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 

S. C.—Simkins v. Columbia, etc., R. 
Co., 20 Si Cy 258. 

Tex.—Texas Cent. R. Co. v. Mal- 
lard, (Civ. A.) 158 SW ee 

Va.—Richmond, ete., R. Co. v. Noell, 

86 Va. 19, 9 SH 473. 

W. Va.—Blaine v. Chesapeake, etc., 
Re Co; Swe WViaw2. 5123 

Man. —Rogers v. Grand Trunk Pace. 
R. Co., 22 Man. 349. 

‘Ont. Smith v. Niagara, et Fe € Os, 
9 Ont. L. 158, 4 OntWR 5 

Particular acts of Worircete in op- 
eration of trains see infra §§ 1530-— 


1546 
Re “Cony: 


Milwaukee, 


18. New Orleans, etc., 
Field, 46 Miss. 573; Gorman v. Pacific 
R. Co., 26 Mo, 441, 72 AmD 220; Sim- 
kins v. Columbia, “etc., Com 20'S. G 
258: Texas Cent. R. Co. v. "Mallard, 
(Tex. Civ, A.) 158 SW 1183. 


19a= Gorman vy." PaciiieMRCoe26 
Mo. 441, 72 AmD 220. 
20. Witherell v. Milwaukee, etce., 


R. Co., 24 Minn. 410; New Orleans, 
ete., R. Co. v. Field, 46 Miss. 573 

21. Louisville, ete., Re COV Bal- 
lard, 2 Metc. (Ky.) 177; Witherell v. 
Milwaukee, etc., R. Co., 24 Minn. 410; 
Kerwhaker v. Cleveland, etc., R. Co., 
3 Oh. St. 172, 198, 62 AmD 246; Blaine 
v. Chesapeake,*etc., R. Co., 9 W. Va. 


“Plaintiff had no right to expect his 
property, under the circumstances, to 
be protected, unless: it could be done 
consistently with the higher obliga- 
tions and responsibilities resting on 
the agent of the defendant. . 
For the protection of the persons and 
property of individuals in charge of 
the agents of the defendant on ‘the 
train of cars, the company was held 
to a high degree of care and diligence; 
and with a due regard to this para- 
mount duty, they were bound to the 
exercise of what, in that particular 
employment, would be ordinary and 
reasonable care ‘to avoid doing any 
unnecessary injury to the property of 
the plaintiff which happened, acci- 
dentally, to be upon the railway 
track.” Kerwhaker y. Cleveland, ete., 


22 [52 C.J.] 


Circumstances of particular case?? must, as a gen- 
eral rule, determine what will constitute ordinary 
or reasonable care.2® The care required in avoiding 
such injuries varies materially according to whether 
the animal was at the time of the injury rightfully 
or wrongfully upon the track.24 When such duty is 
not imposed by statute,?® railroads are not required 
to provide places where stock wandering upon the 
track might leave it if overtaken by trains;?° or to 
keep a canal near the right of way, but on land of 
adjoining proprietor, guarded;?7 or to keep their 
rights of way clear of obstructions so that animals 
can pass over and across the tracks freely;?° or to 
keep the necessary ditches or excavations along the 
sides of its track free from accumulations of water 
or ice,?° or at a public crossing to cover such ditches 
for the full width of the highway ;2° or to prevent 
stock from falling into ditches while driving them off 
the railroad right of way;*! or to keep flagmen at 
crossings ;** or to prevent stock from drinking oil 
escaping from a tank ear in a wrecked train;?* but 
it has been held that a railroad will be liable for 
injury to stock occasioned by its negligence in main- 
taining a barbed wire fence on or along its right of 
way in so defective or improper condition as to be a 
source of danger to stock;** or, having knowledge 
that cattle were on the right of way and making no 
effort to keep them off, in spreading poison to kill 
the grass and weeds;*° or, having knowledge that 
poison is escaping from one of its cars and collecting 
in a pool at a point accessible to domestic animals, 
in failing to exercise ordinary care to keep such ani- 
mals away from the pool;°* or, having knowledge 
of an uncovered well in a lot of land belonging to 
the railroad off its right of way, in failing to cover 
it;?7 or in burning plaintiff’s pasture fence,?* even 
when it had no notice of animals being within the 
inclosure.®® 
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[§§ 1454-1456 


[§ 1455] 2. Statutes Imposing Liability—a. In 
General. The common-law duties and liabilities of 
railroad companies with regard to injuries to animals 
are not affectéd by statutes imposing liability on rail- 
roads in general terms for their negligent acts re- 
sulting in injuries to animals where the words used 
in the statute are construed to mean ordinary negli- 
gence.*® But in many jurisdictions, their common- 
law liability has been changed materially or added to 
by statutes,4! such statutes requiring railroads to 
fence their tracks and construct cattle guards,*? to 
maintain a lookout for stock on the track,** to main- 
tain gates or bars at private or farm crossings,** 
and to exercise certain precautions as to the giving 
of signals;+® and also by statutes regulating the 
speed of trains in certain localities.*® A statute re- 
quiring specific precautions to be taken by the rail- 
road provides a cumulative liability and does not 
displace the common-law in cases to.which it ap- 
plies;#7 nor does it restrict the railroad’s liability 
to the statutory grounds to the exclusion of liability 
for other forms of negligence.*® The company will 
be liable for injuries due to a failure to comply with 
the requirements of the statutes, although not other- 
wise negligent,*® or if negligent, although the statu- 
tory requirements were complied with;°° but the 
company cannot be held liable where there has been 
neither negligence nor misconduct on the part of its 
employees, nor a failure to comply with any duty 
imposed by statute.>? 

Contract exemption from liability. A contract 
between a landowner and a railroad purporting to 
absolve the railroad from liability for the conse- 
quences of neglect of its statutory duty in the opera- 
tion of its trains is against public policy, and void.*” 

[§ 1456] b. For Failure To Keep Record of Ani- 
mals Killed. Statutes requiring a railroad to keep 
a record of all animals killed, and providing that, for 


R. Co., supra. To same effect Blaine 31. 


v. Chesapeake, ete., R. Co., supra. 

22. Operation of trains see infra 
§§ 1530-1556. 

Running on roadbed, bridges, or 
trestles see infra §§ 1528-1529. 

o3) SArk:-—St., Louis; cetc. Ro Consve 
Kimberlain, 76 Ark. 100, 88 SW 599. 

Ga.—Central R. Co. v. Summerford, 
87 Ga. 626, 18 SH 588. 

Ill.—Toledo, etc., R. 
71 Til. 640. 

Oh.—Kerwhaker v. Cleveland, etc., 
15%) ee 3 Oh. St. 172, 62 AmT) 246. 

. G—Simkins y. Columbia, ete., R. 
Co, 20 S. C. 258. 

Tex, —International, ete., R. Co. v. 

Cocke, 64 Tex. 151 
i v. Niagara, ete, R. 
Co., 9 Ont. L. 158, 4 OntWR 526. 

“A higher degree of care is required 
in running a train at such high rate 
of speed when passing through a 
town than when going through an 
open country.” St. Louis, ete.,.R. Co. 
“ Kimberlain, 76 Ark. 100, 102, 88 SW 

99. 

24. Toledo, etc., R. Co. v. Barlow, 
71 Ill. 640; International, etc., R. Co. 
v. Cocke, 64 Tex. 151. 

Care required as to trespassing ani- 
mals see infra § 1458. 

25. Duties imposed by statute see 
infra § 1455. 

26. Gilman v. Sioux City, etc., R. 
Co., 62 Iowa 299, 17 NW 520. 

27. O’Dell v. Southern R. Co., 127 
S2-C) 553) 121 SH'599. 

23. Arkansas, etc., R. Co. v. San- 
ders, 69 Ark. 619, 65 SW 428. 

29. Peoria, etc., R. Co. v. McClen- 
ahan, 74 Ill. 435 

etc., “RR: 


Co. v. Barlow, 


380. Whitsky Vv. Chicago, 
Co., 62 Mich. 245, 28 NW 811 


St. Louis Southwestern R. Co. 
v. Green, 118 Ark. 599, 168 SW 146. 
32. Martin v. New York Cent., etc., 
R. Co., 20 Mise. 863, 45 NYS 925. 
33. ‘St. Louis Southwestern R. Co. 
v. Bailey, (Tex. Civ. A.) 168 SW sa 
34. Winkler v. Carolina, ete, R. 
126 N. C. 370, 35 SH 621, 78 Am 


Character of fences where required 
to fence see infra § 1502. 
35. St. Louis-San Francisco R. Co. 
v. Fletcher, 159 Ark. 344, 253 SW 12, 
ete, 


33 ALR 445. 
R. Co. v. Rose, 
61 Okl. 156, 160 P 734. 


36. Missouri, 

37. Nelson v. Central R., ete., Co., 
48 Ga. 152. 

38. St. Louis, ete., R. Co. v. Mc- 
Kinsey, 78 Tex. 298, 14 SW 645, 22 
AmSR-54, 

39. St. Louis, ete, R. Co. v. Mc- 
Kinsey, supra. 

40. etree aes ete., R. ‘Co. v. Shaft, 
33 Kan. 521, 6 P 908. 

41. See statutory provisions; 
infra §§ 1455-1457. 

Poisonous grass on right of way 
see Agriculture § 47 et seq. 

Proof of injury prima facie evi- 
ere of negligence see infra §§ 1631-— 

oo. 

42. See infra § 1469 et seq. 

[a] Statutes imposing an absolute 
liability (1) for injuries independent- 
ly of negligence or noncompliance 
with a statutory duty have uniform- 
ly been held to be unconstitutional. 
See Constitutional Law § 1029. (2) 
However, a statute may impose an 
absolute liability for injuries to stock 
as a penalty for noncompliance with 
a statutory requirement having noth- 
ing to do with operation of trains, and 


and 


such a statute regarded as an exer- 
cise of police power is constitutional. 
See infra § 1456. 

43. See infra § 15338. 

44. See infra § 1517. 

45. See infra § 1531. 

46. See infra § 1541. 

47. Hill v. Missouri Pac. R. Co., 4 
ont 520 [aff 121 Mo. 477,-26 sw 

48.,. Missouri, etc., R. Co. v. Atta- 
way, (Tex. ‘Civ. A.) 180 SW 1151. 

49. Ala.—Nashville, etc., R. Co. v. 
Comans, 45 Ala. 437. 

Ill.— Toledo, etce., R. Co. v. Logan, 
i: Bogs 21 Peis Hoa 

Ind.—Indianapolis, 
Marshall, 27 Ind. 300. 

Kan.—Kansas Pac. R. Co. v. Mower, 
16. Kan. 573. 

Ky. —Louisyille, ete R., Cosy. Kae 
109 Ky. 786, 60 SW 705, 22 Kyl 1462. 

Mo.—Smith, v. St. Louis, ete, R. 
Co., ‘91, Mo. 58, 3 SW.' 886, 

INSEL, —Smith v. Eastern R. Co., 35 
N. H. 356. 
aay Y.—Suydam v. Moore, 8 Barb. 

Tex.—International, ete., R. Co, v. 
Leuders, 1 Tex. A. Civ. Cas. § 314. 

50. Nashville, ete, R. Co. v. Co- 
mans, 45 Ala, 437; Austin, Stes) RCo. 
v. Saunders, (Tex. Civ. A.) 26 SW 128. 

51. Nashville, ete.,, R. Co. v. Co- 
mans, 45 Ala. 437; Tombigbee Valley 
R. Co. v. Morris, 10 Ala. A. 322, 65 S 
207; Jensen v. Union Pac. R. Co., 6 
Utah 235, 21 P 994, 4 LRA 724. 

52. Central of Georgia R. Co. ven 
Ala. 687, 99 S 74 [den certiorari 19 
Ala. A. 515, 99 S 78]. See also Con- 
tracts § 437; Negligence § 620. 

Fencing contract see infra § 1472, 


ete: Ri Comins 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1456-1459] 


failure to make a record of an animal killed, the rail- 
road shall be liable to the owner for twice the value 
thereof,°* do not impose liability for the killing of 
animals independently of negligence or nonperform- 
ance of some statutory duty related to the cause of 
such injuries.°4 In other jurisdictions the statutes 
impose a penalty absolute in its terms,®® and under 
these statutes, which have been held to be constitu- 
tional,®® liability attaches for failure to record in- 
dependently of whether the railroad is otherwise at 
fault or not,®°7 and independently of the owner’s 
knowledge of the killing.®s 

[§ 1457] c. What Law Governs. Statutory pro- 
visions in the jurisdiction where the action is insti- 
tuted have no application to cases where the cause 
of action occurred in another jurisdiction.®°® And it 
will not be presumed that the law in the jurisdiction 
where the injury occurred is the same as that where 
the action is instituted.®° 

[§ 1458] 3. Trespassing Animals.¢: Subject al- 
ways to the paramount duty of the railroad to exer- 
cise the highest degree of care to secure the safety 
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of passengers on its trains,®? there are three conflict- 
ing views as to the common-law liability of a railroad 
to owners of animals wrongfully on its track. The 
view held in a majority of the jurisdictions is that 
the railroad is liable for gross, wanton, or willful 
negligence only.*® The second view holds the rail- 
road liable only for injuries recklessly, wantonly, 
willfully, or intentionally inflicted, exempting it from 
injuries due to negligence, ordinary or gross,®* and, 
this being the rule at common law, it applies to cases 
not within the terms of a modifying statute,*® but 
not to cases within the terms of such statute.°® The 
third view goes to the opposite extreme, holding the 
railroad liable for failure to use ordinary or rea- 
sonable eare.°7 

[§ 1459] 4. Species of Animals Injured. The 
law requiring railroads to compensate the owners of 
animals killed by trains under certain circumstances 
does not have reference to all living creatures which 
are subject of ownership.*® The extent of the pro- 
tection is determined by the reason of the particular 
rule or the construction of a particular statute, and 


53. See statutory provisions. 

54 Bliss v. Oregon Short Line R. 
Co., 34 Ida. 351, 200 P 721; Wilson v. 
Oregon Short Line R. Co., 28 Ida. 54, 
1452 P 1062. 

55. See statutory provisions. 

56. Foster vy. Oregon Short Line 
R. Co., 62 Mont. 230, 204 P 375. 

57. See case infra this note. 

[a] Beason for rule.—‘‘The stat- 
ute was evidently designed to pro- 
mote the welfare of the state by pro- 
tecting its livestock industry—one of 
the principal industries of the com- 
monwealth. At the time it was en- 
acted, vast areas of Montana were 
given over exclusively to general 
range purposes. The lands were not 
fenced. Herds of cattle roamed about 
at will. The railroads were not then 
required to inclose their tracks; and, 
in the absence of some positive law 


‘requiring evidence of the fact to be 


preserved, the death of an animal 
killed by a railroad would ordinarily 
never become known to the owner. 
As soon as the carcass was buried by 
the employees of the road, all trace 
of the wrongful act, if any, disap- 
peared, and the owner was deprived 
of his property, and to all intents and 
purposes was without remedy. While 
it is true that keeping the book and 
making the required entries would 
not tend directly to increase the safe- 
ty of domestic animals running at 
large, the fact that the record was 
available as evidence against the road 
would tend to promote a higher degree 
of care in its operation to the ulti- 
mate benefit to the industry, and thus, 
by indirection at least, the purpose of 
the Act was to be accomplished.” 
Dewell v. Northern Pac. R. Co., 54 
Mont. 350, 356, 170 P 753. 

58. Dewell v. Northern Pac. R. Co., 
supra. 

59. Atchison, ete., R. Co. v. Betts, 
10 Colo. 431, 15 P 821. See also Con- 
flict of Laws §§ 27, 35-39; Negligence 
§§ 605--607. 

60. Atchison, etc., R. Co. v. Betts, 
supra. 

61. Affecting duty: : 

To keep lookout for animals see infra 

§ 1535 


To take precautions as to animals 
seen on or near the tracks see in- 
fra § 1551. 

Involved with failure to fence see 
infra § 1479. 

62. See supra § 1454. 

63. I11.—Toledo, ete., R..Co. v. Mc- 
Ginnis, 71 Ill. 346; Illinois Cent. R. 
Co. v. Reedy, 17 Ill. 580; Delta Elec- 
tric Co. v. Whitcamp, 58 Ill. A. 141. 

Ind.—Indianapolis, ete., R. Co. v. 
McClure, 26 Ind. 370, 89 AmD 467. 

Iowa.—Vanhorn vy. Burlington, etc, 
R. Co., 68 Iowa 67, 18 NW 679. 


Ky.—Louisville, ete., R. Co. v. Bal- 
lard, 2 Mete. 177; Moss y. Pendleton, 
6 Ky. Op. 161. 

La.—Mongogna vy. Illinois Cent. R. 
Co., 2 La. A. (Orleans) 379. 

Me.—Russell v. Maine Cent. R. Co., 
100 Me. 406, 61 A. 899. 

Mass.—Darling ‘Vv. Boston, ete., R. 
Co., 121 Mass. 118; Maynard vy. Bos- 
ton, ete., R> Co. 115 “Mass. .458;,' 15 
AmR 119 [dist Eames v. Salem, etce., 
R. Co., 98 Mass. 560, 96 AmD 676]. 

Pa.—Devereux v. Philadelphia, etc., 
R. Co., 245 Pa. 136, 91 A 235;. Clapper 
v. Pennsylvania R. Co., 6 Pa. Dist. & 
Co. 619; Staab-v. Baltimore, ete., R. 
Col, 25 Pa, Dist.-357;) 44 Pa'Go.’ 206; 

Wis.—Stucke v. Milwaukee, etc., R. 
Co., 9 Wis. 202. 


Newfoundl.—Bearns vy. Reid, 8 
Newfoundl. 118. 
[a] Reason for this. view.— 


“Where the facts show such a degree 
of rashness or wantonness on the 
part of the servants of the company 
as evinces a total want of care for the 
safety of the cattle, or a willingness 
to destroy them, though such destruc- 
tion may not have been intentional, 
we think it is no departure from jus- 
tice or principle, to hold the company 
responsible, unless it appears that the 
plaintiff was equally negligent. Any 
other rule would confer upon rail- 
road companies special privileges 
and immunities not enjoyed by pri- 
vate individuals and other corpora- 
tions. In the absence of statutes to 
the contrary, we understand that their 
liabilities for wrongs are to be deter- 
mined upon the same principles as the 
liabilities of private persons.” 
Stucke v. Milwaukee, etc., R. 
Wis. 202, 212, 

64. Bell v. Erie R. Co., 183 App. 
Div. 608, 117 NYS 341; Bateman v. 
Rutland R. Co., 126 App. Div. 511, 110 
NYS 506; Simmons v. Poughkeepsie, 
tC. ba COM SAPD. Div. 117.4537 NYS 
532; Magilton v. New York Cent. R. 
Co., 82 Hun 308, 31 NYS 241; Boyle v. 
New, York, .ete..),R. \Co. 7.389 hun’ 171 
{aff 115 N. Y. 636, 21 NE 724); Terry 
v. New York Cent. R. Co.,,22 Barb. (N. 
Vi) 5743) Clark va Syracuse; ete: R. 
Co., 11 Barb. (N. Y,) 112; Tonawanda 
R. Co. v. Munger, 5 Den. 253, 49 AmD 
239 [aff 4 N. Y. 349, 53 AmD 384]. 

[a] Reason for this view.—‘‘Neg- 
ligence is a violation of the obliga- 
tion which enjoins care and caution 
in what we do. But this duty is rel- 
ative, and where it has no existence 
between particular parties, there can 
be no such thing as negligence in the 
legal sense of the term. A man is un- 
der no. obligation to be cautious and 
circumspect towards a wrongdoer. A 
horse straying in a field falls into a 
pit left open and unguarded; the own- 


er of the animal cannot complain, for 
as to all trespassers the owner of the 
field had a right to leave the pit as 
he pleased, and they cannot impute 
negligence to him. But injuries in- 
flicted by. design are not thus to be 
excused. A wrongdoer is not neces- 
sarily an outlaw, but may justly com- 
plain of wanton and malicious mis- 
chief. Negligence, however, even 
when gross, is but an omission of du- 
ty. It is not designed and intentional 
mischief, although it may be cogent 
evidence of such an act. (Story on 
Bl. §§ 19, 22; Gardner v. Hearth, 3 
Den. 232.) Of the latter, a trespasser 
may complain, although he cannot be 
allowed to do so in regard to the for- 
mer.’ Tonawanda R. Co. v. Munger, 
5 Den. 255, 266, 49 AmD 239 [aff 4 N. 
Y. 349, 53 AmD 384]. 

[b] Criticism of this view, as rest- 
ing entirely upon dicta and based on 
a distinction between gross negli- 
gence and willful mischief difficult of 
application, is made in Stucke v. Mil- 
waukee, ete., R. Co., 9 Wis. 202. 

65. See case infra this note. 

[a] Defective cattle guards.—A 
statute requiring a railroad to con- 
struct and maintain fences and cattie 
guards, and imposing liability for in- 
juries to stock due to failure properly 
to construct or maintain is afterward 
amended by eliminating cattle guards. 
After the amendatory statute the 
common-law rule governs the rail- 
road’s liability for cattle straying on 
to the track through a defective cat- 
tle guard, and being killed. Bateman 
v. Rutland R. Co., 126 App. Diy. 511, 
110 NYS 506. i 

66. Spinner v. New York Cent., 
goad R. Co., 67 N. Y. 153 [aff 6 Hun 

67. Ala.—Louisville, ete., R. Co. v. 
Zeigler, 167 Ala. 237, 52 S 599. 

Md.—Baltimore, ete., R. Co. v. Mul- 
ligan, 45 Md. 486. . 

N. C.—Roberts v. Richmond, ete., 
Re CO OouIN. On 60. 

Oh.—Cincinnati, ete, R. Co. v. 
Smith, 22 Oh. St. 227, 245, 10 AmR 
729; Cranston vy. Cincinnati, etc, R. 
Co., 1 Handy 193, 12 Oh. Dec. (Re- 
print) 97, 

Ss. C.—Simkins v. Columbia, etce., 
BOO. 201 Sy Ga 2 Ge 

“Tf it was the duty of the servants 
of the company, so far as was con- 
sistent with their other and para- 
mount duties, to use ordinary care to 
avoid injuring animals on the track, 
they were, of course, bound to adopt 
the ordinary precautions to discover 
danger, as well as to avoid its conse- 
quences after it became known.” Cin- 
cinnati, ete., R. Co. v. Smith, supra 

68. See cases infra this section 


) 


24 [52 C.J.) 


not by the facts that the creature killed had been 
‘Gn life,’ was owned by somebody, or had been do- 
mesticated.°® 

Dogs, geese, and turkeys. While formerly there 
was a conflict of authority on a railroad’s liability for 
killing dogs,7° the rule now is that a railroad must 
exercise ordinary care to prevent injuries to dogs 
and will be liable for an injury due to negligence as 
well as where the injury was willful.7? The engi- 
neer is under no duty to use care in discovering a dog 
trespassing on the track,7? but the company will be 
liable if the injury could, by the exercise of ordinary 
care, have been avoided after discovery.7? The rail- 
road is not liable if the proper signals were given and 
due care was exercised to avoid injury after the dog 
was discovered.?* Statutes making proof of the 
injury by a railroad train to “any cattle or other live 
stock” prima facie evidence of negligence*® have no 
application to dogs,7® geese,77 or turkeys.78 But 
where the statute fixing the burden of proof on de- 
fendant railroad in terms applies to “property,”*® 
dogs are held to be property, and within the statute.%° 


[§ 1460] 5. Effect of Stock Laws*!—a, Permit- 
and §§ 76. 


69. a infra this section; 
A. 680; 


1461, 146 

because of statutes requiring: 
Hee. and cattle guards see infra § 

7 

Lookout see infra § 1533. 
Precautions see infra § 1550. 
Signals see infra § 1531. 

70. -See cases infra note 71[a]. 


67 LRA 470; 
Cent., 
466; 


[a] 
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Henderson v. Lancaster, 2 La. 
Moore v. Charlotte Electric 
R., ete., Co., 1386 N. C. 554, 48 SE 822, 
Richardson v. Florida 
ete., R. Co; 255) S 2C. 334, 835s 
Wilson v. Wilmington, etc., R. 
Co., 44 S. C. L. 52, 54. 

Reason for rule.—‘‘The above 
rule appears to be founded on this— 


[86 1459-1461 


ting Animals To Run at Large. It has been held that, 
where there is a municipal ordinance permitting stock 
to run at large,’? trains must be operated with refer- 
ence to the right of the owner to do so and that the 
company must exercise at least ordinary care to avoid 
injuries;* and the same rule applies where the 
common-law rule is not in force and there is no local 
stock law requiring animals to be restrained.§+ But 
on the other hand it has been held that, where the 
common-law rule as to stock running at large pre- 
vails,®° the local regulations of a town or county 
cannot authorize a trespass upon a railroad right 
of way®® or impose any additional obligations upon 
the company,®* and, that, although stock were at 
large pursuant to such a regulation, the company will 
not be liable in the absence of gross negligence or 
willful misconduet.*® 

[§ 1461] b. Prohibiting Animals from Running at 
Large. In localities where there are statutes or ordi- 
nances prohibiting stock from running at large,®? 
railroad companies have a right to presume that 
such animals will not be upon the track,®® even 
though the track is not fenced,®! and are not required 
wanda R. Co. v. Munger, 5 Den. 255, 
49 AmD 239 [aff 4 N. Y. 349, 53 AmD 
384]; Rathwell v. Canadian Pac. R. 
Co., (Ont.) 9 CanLTOccNotes 413. 

87. Hanna v. Terre Haute, etc., R. 
Co., 119 Ind. 316, 319, 21 NE 903; 
Michigan Southern, ete, Rus (Cow tys 


Fisher, 27 Ind 
“It is quite true the animals were 


Nature of property in dogs see Ani- 
mels § 4. 

71. Ala.—Louisville, etc., R. Co. 
Watson, 208 Ala. 319, 94S 551; South. 


ern R. Co. v. Harris, 207 Ala. 53 4, 93 
S 470; Louisville, etc., R. Co., v. Zeig- 
ler, 167 Same 23%,- 152 S 599; ‘Georgia 


Cent. Martin, 150 Ala. 388, 43 
Ss Beast Mobile, etc., R. Co.’ v. Glover, 
150 Ala. 386, 43 S 719. 

Ark.—Taylor v. St. Louis, ete., R. 
Commie Ark, °475. 171 SW) 182° St. 
Louis, etc., R. Co. v. Rhoden, 93 Ark. 
29, 123 Sw 798, 137 AmSR 73, 20 Ann 
Cas OTS cst. ‘Louis, etc., R. Co. v. 
Stanfield, 63 Ark. 643, 40 SW 126, 37 
LRA 659. 

Fla.—Florida Cent., ete, R. 
Davis. 45 Fla. 276, 34 S 
Cas 274. 

Miss. —Jones v. Illinois Cent. R. Co., 
23 S 358. 

Tenn.—Southern R. Co. v. Oliver, 3 
Tenn. Civ. A. 408. 

Tex.—St. Louis, ete, R. Co 
Raney. 78 Tex. 300, 14 sw 691, 1 L 

[a] In Georgia (1) prior to 1912 it 
was held, contrary to authorities else- 
where, that there could be no recoyv- 
ery for the killing of a dog unless the 
killing was reckless and wanton. 
Strong v. Georgia R., etc., Co., 118 Ga. 
515, 45 SE 366; Jemison v. South- 
western R. Co., 75 Ga. 444, 58 AmR 
476; Western, etc., R. Co. v. Swanson, 
138 Ga. A. 268, 79 SE 77; Alabama 
Great Southern R. Co. v. Cureton, 11 
Ga. A. 85, 74 SE 717; Gaddis v. South- 
ern R. Co,, 9 Ga. A. 272, 71 SE 7. (2) 
The rule was changed by statute in 
1912 to conform to the rule in other 
states. Seaboard Air-Line R. Co. v 
McDonald, 19 Ga. A. 627, 91 SE 1053. 

72. See case infra this note. 

fa] Stray dog in open prairie, not 
seen on the track by the engineer or 
fireman before it was killed, cannot 
be recovered for by itS owner. Mo- 
bile, etc., R. Co. vy. Holliday, 79 Miss. 
294, 30 S 820. 

78. Georgia Cent. R. Co. v. Martin, 
150 Ala. 388, 43 S 5638; St. Louis, etc., 
R. Co. v. Hauks, 78 Tex. 300, 14 SW 
CON TA ALANS 83. 

74. Fink v. Evans, 95 Tenn, 413, 32 
SW 307. 

75. See infra § 1631. 


Co. v. 
218, 3 Ann 


that as it is not a trespass for cattle 
to pasture at large upon the unin- 
closed forest land in this State: so 
neither is it a trespass, if while roam- 
ing at large in pursuit of pasturage, 
they happen to stray upon the track 
of a railroad. But surely no good rea- 
son can be assigned for including 
within the rule, an animal, that is 
not purely domestic, but whose na- 
ture is carnivorous, and if ever 
prompted by instinct, or appetite, to 
roam at large in the forest, it is fair 
to presume, that it is either in pur- 
suit of game, or is upon a sheep-kill- 
ing expedition. But again, it appears 
from the testimony, that the dog in 
question was on a course of training 
for a yard dog—if this be so, assured- 
ly, the domestic area was a far more 
Suitable place for the development of 
its faculties, so as to fit it for the 
position it was destined to occupy, 
than by allowing it to roam at large 
upon the track of a railroad.” Wilson 
v. Wilmington, etc., R. Co., 44 S. C. L. 


77. James v. Atlantic Coast Line 
, 166 N. C..572, 82 SE 1026, LRA 
1915B 163, AnnCas1915B 470. 

78. Addison v. Norfolk Southern 
R. Co., 190 N.C, 849, 129 SH 156, 

79. See statutory provisions. 

§ mace of proof generally see infra 
) 

60. Louisville, ete., R. Co. v. Coxe, 
218 Ala. 25,117 S 293; Louisville, etc., 
R.' Co.: v. Watson, 208 Ala. 319, 94 S 
551; Alabama Great Southern R. Co. 
v. Wedgworth, 208 Ala. 514, 94 S 549; 
Southern R. Co. v. Harris, 207 Ala. 
534.93. S 470; St. Louis Southwestern 
R. Co. v.. luedbetter, 180 Ark. 114, 
SW (2:4) 632; Nelson v. Missouri Pac. 
R. Co., 160 Ark. 568, 255 SW 10; Da- 
ee v. Parish, 160 Ark. 3388, 254 SW 

81. Affecting duty: 

To fence see infra § 1479. 
To keep lookout see infra § 1536. 

82. See Animals § 579 et seq. 


83: Fritz v. First) Div. St Paul, 
etce., R. Co., 22 Minn. 404. 
84. Houston, ete., R. Co. v. Gar- 


rett, (Tex. Civ. A.) 160 SW 111. 
85. See supra § 1454; infra § 1479. 
86. Williams v. Michigan Cent. R. 
Co., (2) Mich.?'259) 55) Amb 59") Tona= 


at large under the permission of an 
order of the board of commissioners, 
but this did not impose any new du- 
ties or additional obligations on the 
railroad company. The owner of the 
animals thus at large may not be lia- 
ble as a wrong-doer for injuries done 
by them While on the public highways 


and commons, but he may not aban-- 


don them to the hazard of being in- 
jured on a railroad crossing by per- 
mitting them to roam at large in the 
vicinity of a crossing, or other place 
where the road can not be fenced, and 
yet recover for the injury, even 
though the company may also have 
been necligent at the time the injury 
was suffered.’ Hanna v. Terre Haute, 
etc., R. Co., supra. 

[a] In Canada local laws allowing 
animals to run at large, when taken 
in connection with the Railway Act, 
are held to mean that, if animals are 
allowed by their owner to be at large 
within one-half mile of an intersec- 
tion of a railroad with a highway, the 
owner takes the risk of any damage 
caused to them at the intersection, 
but if not upon the intersection but 
beyond it, then the railroad is liable 
unless it shows that the animals “got 
at large through the negligence or 
willful act or omission of the, owner 
or his agent.” See infra § 1579. 

88. Hanna v. Terre Haute, ete., R. 
Co.,, 119. Ind. 316, 21°NE 903) Tona= 
wanda R. Co. v. Munger, 5 Den. 255, 
sag 239 [aff 4 N. Y. 349, 55 AmD 

e9. See Animals § 579 et seq. 

Effect on presumption of railroad’s 
negligence see infra § 163 

90. Denver, ete., R. Co. v. Olsen, 4 
Colo. 239; Molair Vv. Port Royal, etce., 
RbGCo.; 29 Suc. 152, 7 SE 60: Inter- 
national, etc., R. Co. v. Dunham, 68 
Tex. 231, 4 SW 472, 2 AmSR 484; 
Missouri, ete., R. Co. v. Scofield, (Tex. 
Civ. A.) 98 SW 435; Missouri, ete., R. 
Co. v. Tolbert, (Tex. Civ. A.) 90 SW 
508; Houston, ete, R. Co. v. Atlas 
Press Brick Works, 36 Tex. Civ. A. 
368, 81 SW 792; Evans vy. Sherman, 
etc., oe Co., 14 Pex. Civ At 437 37 
SW 9 

91. 
supra. 


Prana v. Sherman, ete., R. Co.,. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1461-1462] 


to exercise the same degree of care as in localities 
where it is lawful for stock to run at large.®? Such 
statutes or ordinances do not have the effect, however, 
of releasing a railroad from its statutory obligation 
to maintain fences and eattle guards or from its lia- 
bility under the statute if it fails to do so.°* Stock 
running at large in violation of prohibiting statutes 
or ordinances are trespassers,’* and the railroad will 
not be liable except for gross negligence or injuries 
wantonly or willfully inflicted,®® except in jurisdic- 
tions holding the view that a railroad must use ordi- 
nary or reasonable care with reference to trespassing 
animals on its tracks.°® But in jurisdictions where 
the statute provides that the degree of care must in 
all cases be ordinary and reasonable,®’ it has been 
held that what constitutes this degree of care depends 
upon the circumstances, including the application of 
stock laws in the particular locality, and that in such 
locations the requirement of reasonable care may 
be met, although less vigilance and watchfulness is 
used than would be required in others.°* And the 
rule requiring ordinary care of a railroad engineer 
after he discovers a trespassing animal on the track®® 
applies to animals at large in violation of stock laws.1 

Nature and form of statute. To have the effect of 
prohibiting animals at large, the statute must ex- 
pressly prohibit;? and a local law to have this ef- 
fect must conform to statutory requirements.* <A 
statute providing that, where a bull is allowed to run 
at large, any person may castrate the animal after 
notice to the owner‘ does not have the effect of pro- 


92. Denver, etc., R. Co. v. Stewart, 
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law ;§ 


a bearing on contributory negligence, W. 


1562 0.5.) 25 


hibiting the animal to be at large.® 

When “at large.”® An animal is not at large where 
it is shown that the injury was sustained in plain- 
tiff’s inclosure, used by him as a pasture, and through 
which the railroad has merely a right of way;’ but 
where the animal was killed at a point where the 
railroad crosses a public highway along which the 
animal was roaming at will, the fact that the highway 
was on plaintiff’s premises does not alter the fact 
that the animal was at large in violation of: the stock 
and an animal is at large within the meaning 
of the statute, even though it has ,escaped from a 
good inclosure without the fault of the owner.® 

[§ 1462] B. Frightening or Attracting Animals!° 
—1l. Frightening Animals. A railroad company is 
not liable for injuries to animals due to fright caused 
by the noises necessarily incident to the operation 
of trains, such as the escape of smoke and steam and 
the use of whistles and bells as signals,12 except 
where such noises were made negligently or wan- 
tonly,' and in such eases will be liable not only for 
injuries to the animals frightened but also for in- 
juries done by them in their flight to other animals,!* 
or to persons and property.‘* So if the acts are not 
done in an unusual or improper manner the railroad 
company will not be liable for injuries caused by an- 
imals being frightened by noises merely because they 
were made unnecessarily,!® or designedly to frighten 
animals away from the track and prevent their being 
injured by the train,‘® or by the crossing signals 
which it is the duty of the company to give,” espe- 


Va.—Kunkle vy. Baltimore, ete., 


tT Colo. A: 9227, 28 P 658; Averill “vy. 
Santa Fé R. Co., 72 Mo. A. 243; Grif- 
fith v. Atlantic Coast Line R. Co., 82 
S. C. 252, 64 SE 222; Harley v. Eutaw- 
Wille cRs Co. 31) S. (CG. 151; 9° Sh 782: 
Molair v. Port Royal, ete, R=Co., 29 
S. C. 152, 7 SE 60; Joyner v. South 
Carolina R. Co., 26 S. C. 49,.1 SE 52; 
International, ete., R. Co. v. Dunham, 
€8 Tex. 231, 4 SW 472, 2 AmSR 484. 

93. See infra § 1479. 

94. Vanhorn v. Burlington, ete., R. 
Co., 63 Iowa 67, 18 NW 679; Cumming 
v. Great Northern R. Co., 15 N. D. 611, 
108 NW 798; Missouri, etc., R. Co. v. 
Scofield, (Tex. Civ. A.) 98 SW 435; 
Red River, ete., R. Co. v. Dooley, 35 
Tex. Civ. A. 364, 80 SW 566; Mis- 
souri, ete., R. Co. v. Russell, (Tex. 
Civ. A.) 43 SW 576. 

95. Colo.—Denver, ete., R. Co. v. 
Olsen, 4 Colo. 239; Denver, etc., R. Co. 
v. Stewart, 1 Colo. A. 227, 28 P 658. — 

Iowa.—Vanhorn v. Burlington, etc., 
R. Co., 63 Iowa 67, 18 NW 679. 

Kan.—Kansas City, ete, R. Co v. 
McHenry, 24 Kan. 501. 

Mo.—Windsor v. Hannibal, etc., R. 
Co., 45 Mo. A. Se 

Okl.—St. Louis, ete., R. Co. v., Lit- 
tle, 34 Okl. 298, 125 P 459 

Tex.—International, etc., Re Cones 
Dunham, 68 Tex. 231, 4 sw 472, 2 Am 
SR 484; Missouri, etc., R. Co. v. Sco- 
field, (Civ. A.) 98 SW 435: Red River, 
etc., R. Co. v. Dooley, 35 "Tex. Civ. A: 
364, 80 SW 566; Missouri, etc., R. Co. 
v. Russell, (Civ. A.) 43 SW 576: Hous- 
ton, etc., R. Co. v. Nichols, (Civ. A.) 
39 SW 954. 

[a] If animal is killed wantonly or 
by gross negligence the company will 
be liable notwithstanding it was un- 
lawfully at large. Denver, etc., R. 
Co. v. Olsen, 4 Colo. 239. 

96. Roberts v. Richmond, etce., R. 
CoyrssuNn: €:.H60; ame. v. Colum- 
bia, etc., R. Co., 208. Cc. 

Conflict of Ratnonty 6 oe care as 
reer trespassing animals see supra 

97. See stot provisions. 

98. Central R. Co. v. Summerford, 
87 Ga. 626, 13 SE 588. See Atlanta, 
etc., R. Co. v. Hudson, 2 Ga. A. 352, 58 
SE 500 (existence of a stock law has 


but does not conclusively establish 


it). 
See infra § 1552. 

1. Cumming v. Great Northern R. 
Co., 15 N. D. 611, 108 NW 798; Atchi- 
son, ete., R. Co. v. Ward, 32 Okl. 187, 
120 P 982; Missouri, etc., R. Co. v. 
Scofield, (Tex. Civ. A.) 98 SW 435. 

2. See Animals § 579 et seq; and 
cases infra note 3. 

3. Missouri, etc., R. Co. v. Tolbert, 
100 Tex. 483, 101 SW 206. 

4 See statutory provisions. 

5. Mumpower v. Hannibal, etc., R. 
Co., 59 Mo. 245; Owens v. Hannibal, 
etc., R. Co., 58 Mo. 386; Schwarz v. 
Hannibal, ete., R. Co., 58 Mo. 207. 
reg In general see Animals §§ 610— 

We arhienen v. Columbia, ete, R. 
Go; 20'S; C. 258. 

g. Johnson v. Minneapolis, ete., R. 
Co., 43 Minn. 207, 45 NW 152. 

9. Missouri, ete., R. Co. v. Tolbert, 
(Tex. Civ. A.) 90 SW 508. 

10. Accidents at crossings due to 
Fic dis aon a animal see infra §§ 1841- 
1845. 1 


Where involved with failure to 
fence track see infra §§ 1484, 1485. 
11. U. S.—Buster v. Humphreys, 
34 Fed. 507. 

Ala.—Nashville, ete, R. Co. _v. 
Garth, 179 Ala. 162, 59 § 640, 46 LRA 
NS 430; Louisville, ete., R. Co. v. Lee, 
136 Ala. 182, 33 S 897, 96 AmSR 24. 

Del.— Burton v. Philadelphia, 
R. Co., 4 Del. 252. 

Ga.—Southern R. Co. v. Duckett, 
121 Ga. 511, 49 SE 589; Morgan _ v. 
Central R. Co., 77 Ga. 788; Louisville, 


ete., 


ete.,, R: Co, v.. Roberts; 7 Ga, A. 562, 
67 SE 690. 

Tll.—Indiana, ete., R. Co. v. Schertz, 
12 Til. A. 304. 


Ky.—Christie v. Louisville, ete., R. 
Co., 124 SW 796. 

Miss.—Lowe v. Alabama, etc. R. 
Go., 81. Miss. 9, 32 S 907. 

N. J.—Estler v. Delaware, etc., R. 
Co., 91 N. J. L. 421, 108 A 989. 

N. Y.—Mayer v. New_York Cent., 
etce., R. Co., 8 NYS 461 [aff 132 N. Y. 
579, 30 NE 867]. 

Tex.—Galveston, ete., Co. v. Gra- 
ham, 46 Civ. A. 98, 101 Sw 846. 


RR. Cos (U We Va. 650,188 SH 113. 

[a] Signaling for brakes.—W here 
a train becomes uncoupled and ani- 
mals are frightened by the engineer’s 
signal for brakes and are injured in 
attempting to run between the two 
sections of the train, the company is 
not liable where there was no negli- 
gence with regard to the breaking of 
the coupling or stopping of the train . 
and the signal given was the usual 
one in such cases. Buster v. Hum- 
phreys, 34 Fed. 507. 


12. Ark.—WHarl v. St. Louis, ete., 
R: Cox; 84 Ark. 507, 106 SW 675 
nye NR. COnnve Looe "108 


Ga. 808, 34 SE 141. 

Ill.—Louisville, ete., R. Co. v. Up- 
ton, 18 Ill. A. 605. 

Ind.—Billman v. ripe aa etc, 
R. Co., 76 Ind. 166, 40 AmR 230. 

Ss. C.—Cobb v. Columbia, ete, R. 
Co,, 87 ‘S.C. '194, 15 SHES7 8: 

13. Billman v. Indianapolis, 
R. Co., 76 Ind. 166, 40 AmR 230. 

14. See infra §§ 2304-2306. 

15. Gibson v. Louisville, ete, R. 
Co., 106 SW 838, 32 KyL 769; Chicago, 
etc, R. Co. v. Hine, 59 Okl. 143, 158 P 

[a] Whistling and blowing off 
steam.—The mere fact that it was not 
necessary to blow the whistle or let 
off steam will not render the railroad 
liable for injuries to animals fright- 
ened thereby, if it was not done for 
that purpose and the trainmen did not 
know of the presence of the animals 
or have any reason to foresee the re- 
sult of the acts complained of. Gib- 
son v. Louisville, etc., R. Co., 106 SW 
838, 32 KyL 769. 

16... Sts Louis, etc, RR. Cos ve Con= 
ger, 84 Ark. 421, 105 SW 1177; South- 
ern R. Co. v. Puryear, 2 Ga. A. 75, 58 
SE 306. 

17. Louisville, ete., R. Co. v. Rob- 
erts, 7 Ga. A. 562, 67 SE 690; South- 
ern R. Co. v. Puryear, 2 Ga. A. 75, 58 
SE 306; Manhattan, etc., R. Co. v. 
Stewart, 80 Kan. 226, .20P tbe; 
veston, etc., R. Co. v. Graham, 46 Tex. 
Civ. A. 98, 101 SW 846. 

Duty to give signals see supra § 
1006 et seq. 


ete., 
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cially at points where such signals are expressly re- 
quired by statate,'® and even at points expressly ex- 
cepted from the statutory requirement, if the giving 
of the signal was proper under the particular cireum- 
stances. ro Where animals are frightened merely 
by the approach of trains, the company will not be 
liable in the absence of any negligence in the opera- 
tion of the train or failure to exercise ordinary care 
to avoid the injury,?° or in the case of proven neg- 
ligence not shown to have been the proximate cause 
of the injury ;21 but it will be liable if the fright of 
the animal was due to the train being operated in a 
negligent manner,?? or if after discovering the fright 
and danger of the animal the injury could, by the 
exercise of ordinary care, have been avoided.?* 
There is no absolute obligation on the railroad in 
such cases to stop,?4 or to use the greatest degree of 
care, ordinary care being all that is required.?> If, 
after discovering the danger, the engineer did all that 
could be done reasonably to avoid the injury, the 
railroad is not liable.?* It is also the duty of the 
railroad, in arranging its depot grounds,?7 and team 
tracks in its freight yards,?® to take into considera- 
tion the liability of teams to be frightened by pass- 
ing trains and to use reasonable care in guarding 
against this danger. 

[§ 1463] 2. Attracting Animals. It is negligence 
on the part of a railroad company to leave upon its 
tracks anything, such as salt, hay, or grain, caleu- 
lated to attract animals to the track, without taking 

18; Manhattan, — ete. R. Co. Vs 
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Tenn.—Nashville, 


A 


-[§§ 1462-1464 


reasonable precautions against any resulting injury 
to the animals from passing. trains,2® or if it fails to 
exercise ordinary care in discovering and thereafter 
removing within a reasonable time such substances 
if left upon the track by persons not connected with 
the railroad company;°° and the owner of cattle 
knowing that the attracting substance is on the rail- 
road property may rely on the railroad’s removing 
it without being guilty of contributory negligence 
in allowing his cattle to go at large.*1 The existence 
of the attracting substance on the track constitutes 
a prima facie case of the railroad’s negligence,*? and 
the burden is on the railroad to show that it used 
reasonable care to avoid the injury.*? But a rail- 
road will not be liable merely for leaving cars loaded 
with such substances for shipment standing upon 
its tracks if they are not left for an unreasonable 
time,?4* or because it leases a portion of its right of 
way to be used for the purpose of a grain elevator,** 
or_uses salt as a solvent for thawing out snow and 
ice from its switches,?® or where animals are at- 
tracted to the track by salt or foodstuffs left exposed 
by third persons at buildings upon the right of way 
which are not used by or under the control of the 
railroad company.®* 

[§ 1464] C. Place of ‘Aceidenteenie In General. 
A railroad company is liable for injuries to stock 
due to the negligence of its servants or agents wher- 
ever they may occur,*® and the eare to be exercised 
at particular places must be commensurate with the 
ete, R. Co. v./and it must. take cognizance of the 


Stewart, 30 Kan. 226, 2 P 151. 

19. Mayer v. New York Cent., etc., 
R. Co., 8 NYS 461 [aff 132 N. 
30 NE 867]. 

20. Ark.—St. Louis Southwestern 
oe v. Conger, 84 Ark, 421, 105 SW 

Ga.—Gay v. Wadley, 86 Ga. 103, 12 
SE 298; Morgan v. Central R. Co., 77 
Ga. 788; Southern R. Co. v. Puryear, 
2 Ga. A. 75, 58 SE 306. 

Ill.—Chicago, etc., R. Co. v. 
lor, 8 Ill. A. 108. 

Ky.—Pickett v. Lexington, etc., R. 
Co., 153 Ky. 460, 155 SW 1139 

Miss.—Mobile, etc., R. Co. Vv. Kea, 
108 Miss. 389, 66S 735; Georgia Pac. 
R. Coa.yv: Money, 8 S 646; New Or- 
leans, ete., R. Co. v. Thornton, 65 
Miss. 256, 3 S 654. 

s. Chey geet v. South Carolina 
ele On one. wes 4 

Tex. ee Pasture Co. v. Sa- 
bine, etc., R. Co., (Civ. A.} 41 SW 190. 

Wis. —tLynch v. Northern Pac. R. 
Co., 84 Wis. 348, 54 NW 610. 

Ont.—Hurd v. Grand Trunk R. Co., 
15-Ont, A..b8. 

[a] Directions to drive up to sta- 
tion.—Telling a person to drive up to 
the station for the purpose of unload- 
ing freight will not render the rail- 
road liable for injuries to the team 
due to becoming frightened by a pass- 
ing train, where there was no negli- 
gence in the management of the train 
and the company’s agent did not know 
that the team was afraid of trains 
and the driver knowing this fact 
drove up to the station without ob- 
jection. Morgan vy. Central R. Co., 77 
Ga. 788. 

21. St. Louis Southwestern R. Co. 
v. Conger, 84 Ark. 421, 105 SW 1177. 

Proximate cause generally sce in- 
fra §§ 1558-15638. 

22. Texas, etc., R. Co. v. Anderson, 
OONex mA. Ou. Cas. oso Nor 

23.. Ala.—Atlanta, etec., R..Co. y. 
Ballard, 203 Ala. 220, 82 S 470; Ala- 
bama Great. Southern R. Co. v. Hall, 
133) Ala. 362, 32-S 259. 

Ga.—Atlanta, etc., R. Co. v. Hudson, 
62 Ga. 679. 

Miss.——Newman v. Vicksburg, etc., 
R. Co., 64 Miss. 115, 8 S 172. 


Tay- 


Yeeros, 


Ford, 139 Tenn. 505, 201 SW 755. 

Tex.—International, etc., R. Co. v. 
Vogel, (Civ. A.) 184 SW 229. 

[a] Duty when railroad is fenced. 
—Where a railroad track is inclosed 
with a barbed wire fence, the railroad 
must use diligence corresponding to 
the danger of precipitating live stock 
by fright upon the fence and wound- 
ing them. Atlanta, etc. R. Co. v. 
Hudson, 62 Ga. 679. 


24. Mobile, etc., R. Co. v. Kea, 108 
Miss. 389, 66 S 735. 
25. Garth v. Nashville, etc., R. Co., 


186 Ala. 145, 65 S 166; Southern R. 
Co. v. Hobson, 4-Ala. A. 408, 58 S 751; 
Hodge- Downey Constr. Co. v. Carson, 
100 Ark. 4338, 140 SW 708; Nicholson 
v. Chicago, ‘etc., R. Co., 155 Mo. A. 
359, 1837 SW 69; San Antonio, etc., R. 
Co. v. Schwethelm, (Tex. Civ. A.) 186 
SW 414. 

26. Nashville, etc., R. Co. v. Garth, 
179 Ala. 162, 59 S 640, 46 LRANS 430; 
Mobile, ete., R. Co. v. Kea, 108 Miss, 
389, 66 S 735. 


27. See case infra this note. 
[a] Embankments.—W here the 
place constructed for receiving 


freight is upon a high and narrow 
embankment, close to the main track, 
the company is liable for injuries to 
a team which is frightened by a pass- 
ing train and runs down the side of 
the embankment and into a wire fence 


upon the grounds below. Rill v. 
rer ete., R. Co., 28 NYWklyDig 
16. 

28. See cases infra this note. 


[a] Dwarf wall.—aA railroad main- 
taining a dwarf wall in its freight 
yard is not for that reason guilty of 
negligence toward the owner of a 
team, who knew the place well. Man- 
chester, ete., R. Co. v. Woodcock, 25 
L. T. Rep. N.S. 335. 

[b] Unguarded ditch.—A railroad 
maintaining a driveway in its yards 
at a station for use by teamsters in 
hauling freight to and from cars must 
consider the situation and anticipate 
events that common knowledge will 
tell a person of ordinary prudence are 
likely to occur while the driveway is 
used in an ordinarily careful manner, 


fact that even gentle horses will at 
times become frightened at things to 
which they are accustomed, and that 
a railroad yard is full of such causes 
of fright; and whether or not it has 
performed this duty in furnishing a 
team track for teams only sixteen feet 
wide with trains on one side and a 
deep, unguarded ditch on the other is. 
a question for the jury. Duncan v. 
Missouri, ete., R. Co., 152 Mo. A. 284, 
133 SW 369. 

29. St. Louis, etc., R. Co. v. Wil- 
son, 116 Ark. 163, 171 SW 471; St. 
Louis, etc., R. Co. v. Newman, 94 Ark. 
458, 127 Sw 735, 28 LRANS 83, 140 
AmSR 134; Little Rock, etc., R. Co. 
v. Dick, 52 Ark. 402, 12 SW 785, 20 
AmSR 190; Crafton v. Hannibal, ete., 
R. Co., 55 Mo. 680; Morrow v. ‘Han- 
nibal, ete. R. Co., 29 Mo. A. 432; 
Brown v. Hannibal, ete, R. Co., 27 
Mo. A. 394; Page v. North Carolina R. 
CondaeN. ron 222; Hagey v. Pennsyl- 
vania R. Co., 6 Pa. Dist. & Co. 621. 

30. Morrow v. Hannibal, 
Gor io29Mo,.4As 4328 Brown v. Han- 


nibal, etc., R. Co., 27 Mo. A. 394. 


31. See infra § 1577. 
32. Little Rock, ete, R. Co. v. 
Tena 52 Ark, 402,12 SW 785, 20 AmSR 


33. Little Rock, etc., R. Co. v. Dick, 
supra. 

34. Schooling v. St. Louis, ete., R. 
Co., 75 Mo. 518: Harlan v. ‘Wabash, 
etc., R. Co., 18 Mo. A. 483. 

35. Gilliland v. Chicago, ete., R. 


Co., 19 Mo. A. 411 

36. Louisville, etc., 
lips, (Miss.) 12 S 825; Kirk v. Nor- 
folk, etc., R. Co., 41 W. Va. 722, 24 SE 
639, 56 AmSR 899, 32 LRA 416. 

37. Burg v. St. Louis, ete, R. 
Co., 1238 Mo. "679, 27 SW 393 [rev 52 
Mo. A. 119]; Whitsides v. St. Louis, 
etc., R. Co., 58 Mo. A. 655. 

38. Guarding against frightening 
animals see supra § 1462. 

39. Mobile, etc., R. Co. v. Williams, 
538 Ala. 595 

At private crossing see infra § 1526. 

At public crossing see infra §§ 
1465-1468. 

On roadbed, bridge, or trestle see 


R. Co. v. Phil- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1464-1467] 


danger reasonably to be apprehended.*® A railroad 
will be liable for injuries to animals due to a failure 
to keep its stations and grounds about them safe for 
the approach and use of persons doing business at 
such places,4! but not for injuries to animals caused 
by the owner driving them over a portion of the 
grounds not designated for that purpose.*2 <A rail- 
road will be liable for injuries to animals caused by 
a failure to provide a safe and proper place for the 
delivery of freight,** or where its tracks are laid in 
the streets of a town or city, for injuries due either 
to negligence in the operation of its trains,‘+ or to a 
failure to construet its tracks properly or to keep 
them in repair.*® So, also, where a person stands 
a team at a place designated by its agent, for the pur- 
pose of transacting business with the railroad, the 
company will be liable for injury to the team by trains 
under its control.*° But if the person had no right 
or authority to be at the place at the time of the in- 
jury and was there without the knowledge of the 
company, it owes him no duty to use due care unless 
and until the dangerous position of his team is dis- 
covered.*? 

[§ 1465] 2. Accidents at Public Crossings*’—a. 
In General. In operating a railroad across a public 
highway the company must exercise ordinary care 
and diligence to prevent injury to animals rightfully 
upon the highway,*® and if the company by the mode 
of constructing its tracks or adjacent buildings un- 
necessarily makes a crossing particularly dangerous 
it must adopt corresponding precautions to prevent 
injuries.°° It is not necessary to prove the railroad 
guilty of gross negligence to establish its liability, 
infra § 1528. 

40. Bishop v. Chicago, etc., R. Co., 
4.N. D. 536, 62 NW 605. 


41. Central R. Co. v. Gleason, 
Ga. 742, 69 Ga. 200; Chicago, etc., R.. 


N. 
N. H. 188. 
N 


Tex.—Texas 


- RAILROADS 


H.—White v. Concord R. Cq., 30 


. J.—Pennsylvania R. Co. v. 
72 | Matthews, 36 N. J. L..531. 
Hlectric 


ay 
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failure to use ordinary care under the circumstances 
being sufficient.°1 Where recovery is sought under 
a statute or charter restricting liability to particular 
crossings, liability is established only by bringing the 
case fully within the statutory terms and conditions.°? 
Under a statute requiring a railroad to restore a 
highway to its former state after constructing the 
railroad,°* it is liable for injuries caused by its fail- 
ure to do so,°4 but not lable for injuries caused by 
a ditch at a crossing not shown to be constructed or 
caused by the railroad in building its road.®* In the 


absence of evidence of negligence or failure in the’ 


performance of statutory duties, the railroad is not 
liable.*° 

[§ 1466] b. Failure To Maintain Gates or Flag- 
man. If a railroad company is required by a city 
ordinance to construct gates at street crossings and 
keep them closed when trains are passing, a failure 
to do so is negligence which will render the company 
liable for any injuries to animals occasioned there- 
by;°? but in the absence of statute or an order made 
pursuant to statutory authority, a railroad is under 
no obligation to maintain gates or a flagman at a 
crossing. °§ 

[§ 1467] c. Defective Crossings.°® Where a rail- 
road crosses a public highway, it is the duty of the 
company to make and maintain a good and sufficient 
crossing, so constructed that the public ean cross 
with teams and vehicles with reasonable safety and 
convenience,®° and in ease of failure to do so it will 
be liable for injuries to animals due to defects in the 
crossing itself,°* or injuries done by its trains at 
crossings owing to the improper construction or con- 
SW_ 747. 

57. See case infra this note. 

[a] Team running inte train.—A 


railroad in case of failure to construct 


R. Co. v.| such gates is liable for injuries caused 


Co. v. De Baum, 2 Ind. A. 281, 28 NE 
447; Rill v. Rome, etc., R. Co., 28 NY 
WklyDig 416. 

42. Central R. Co. v. Gleason, 69 
Ga. 200; St. Louis Southwestern R. 
Co. v. Rea, (Tex. Civ. A.) 202 SW 
812; Norman v. Great Western R. Co., 
{1915} 1 K. B. 584, 8 BRC 972. 

43. Bachant v. Boston, etc., R. Co., 
187 Mass. 392, 73 NE 642, 105 AmSR 
408. 2 
44. Smith v. San _ Pedro, etc., R. 


Co., 35 Utah 390, 100 P 673. 
45. See supra § 1454. 
46. Bachant v. Boston, ete., R. Co., 


187 Mass. 392, 78 NE 642, 105 AmSR 
408. 

47. Brown v. Central of Georgia R. 
Co., 185 Ala. 659, 64 S 581; Texas 
Cent. R. Co. v. Harbison, (Tex. Civ. 
A.) 88 SW 414., : 

[a] Driving on right of way.— 
Where plaintiffs’ mule team was 
driven into a space between the track 
and a log ramp on defendant’s right of 
way so close to the track that the 
near mule was struck and killed by 
an approaching train, the driver oc- 
eupied the position of a trespasser, 
and defendant owed him no duty, ex- 
cept to use care to avoid injury after 
the danger was discovered. Brown 
v. Central of Georgia R. Co., 185 Ala. 
659, 64 S 581. 

48. Cross references: 

At private crossing see infra § 1526. 
Liability under fencing statutes see 

infra § 1486. 

Rate of speed and means of con- 

trolling trains see infra § 1543. 
Signals and lookouts see infra §§ 

1531, 1533. 

49. Ind.—Louisville, etc. R. Co. v. 
Ousler, 15 Ind. A. 232, 36 NE 290. 

Iowa.—Balcom v. Dubuque, etec., R. 
Co., 21 Iowa 102. 

Kan.—Lane v. Kansas City, etc., R. 
Co., 31. Kan. 525, 3 P 341. 


Reese, (Civ. A.) 2717 SW 130. [aff 
(Commn. A.) 280 SW 179]; Payne v. 
Saunders, (Civ. A.) 236 SW 227. 

[a] In Canada the word “lands” 
in a statute relating to liability for 
injuries to animals does not include 


‘the portion of land comprising the 


company’s right of way over a high- 
way, and the common-law rule of lia- 
bility applies. Colpman y. Canadian 
ninae R. Co., 17 Alta. L. 78, 62 DomLR 

50. Pennsylvania R. Co. v. Mat- 
thews, 36 N, J. L.. 531. 

51. Balcom v. Dubuque, etc., R. Co., 
21 Iowa 102; Lane v. Kansas City, 
ete. R.4Co., sl. Kan. 525,38; Psa; 
White v. Concord, etce., R. Co., 30 N. 
H. 188. 

52. See case infra this note. 

[a] Recognition as public cross- 
ings.—The charter of the North Caro- 
lina Railroad in its provisions as to 
the repair of public crossings applies 
only to public highways recognized 
as such by the appointment of over- 
seers and hands to work and keep 
them in repair for the use of a whole 
community, and the company will not 
be liable by reason of the provision of 
the charter for failing to repair the 
crossing of a road used by the public 
but which has never been so recog- 
nized as a public highway. Coon v. 
North Carolina R. Co., 65 N. C. 507 
(where, however, the court expressly 
avoided any decision as to the liability 
of the company to persons using such 
roads apart from that imposed by the 
provisions of its charter). 

53. See statutory provisions. 

54. Atchison, etc., R. Co. v. Wooley, 
78 Okl. 109, 189 P 180. 

55. Sutton v. Chicago, etc., R. Co., 
98 Wis. 157, 73 NW 993. 

56. Southern R. 
Tenn. 1; 215 SW 270; Houston, etc., 
R. Co. v. Peterson, (Tex. Civ. A.) 227 


Co. v. Owen, 142 


by a runaway team running into a 
train which is crossing the street. 
Missouri Pac. R. Co. v. Hackett, 54 
Kan. 316, 38 P 294, 28 LRA 696. ‘ 
58. Martin v. New York Cent., etc., 
R. Co., 20 Misc. 363, 45 NYS 925. 
59. Private crossings see infra § 


1519. 

60. Peoria, etc., R. Co. v. Miller, 
11 Ill. A. $75; Meeker v. Chicago, ete:,. 
R. Co., 64 Iowa 641, 21 NW 120. 

61. Ala.—Louisville, ete., R. Co. v. 
Hubbard, 148 Ala. 45, 41 S 814. 

Ark.—Payne v. Stockton, 147 Ark. 
598,.229 SW 44. g : 

Ill.—Terre Haute, ete. R. Co. v. 
Grandfield, 58 Ill. A. 136. 

Ind.—Evansville, ete. R. Co. v. 
Carevener, 118 Ind. 51, 14 NE 738. 

Iowa.—Meeker v. Chicago, etc., R. 
Co., 64 Iowa 641, 21 NW 120. 

Kan.—Atchison, ete., R. Co. v.. Mil- 
ler, 39 Kan. 419, 18 P 486. 

Mo.—Kimes v. St. Louis, R. 
Co., 85 Mo. 611. 

Nebr.—Burlington, ete., R. Co. v. 
Koonce, 34 Nebr. 479, 51 NW 19033. 


etc., 


N. Y.—Worster v. Forty-Second St. | 


etc., Ferry R. Co., 50 N. Y. 203; Cudde- 
back v. Jewett, 20 Hun 187. 

N. C.—Tankard v. Roanoke R., etc., 
Co.,'117 N. C. 558, 23 SH 46. 

Tex.— Gulf, ete., R. Co. v. Holtcamp, 
3 Tex. A, Civ. Cas. § 437, 

Man.—Moggy v. Canadian Pac. R. 
Co., 3 Man. 209. 

[a] Crossing undergoing repairs. 
—Where a person is directed to drive 
over a crossing by the servants of the 
company who are engaged in repair- 
ing it, without any warning as to its 
condition, the company will be liable 
for an injury to a horse caused by 
stepping on an exposed spike on the 
crossing. Terre Haute, etc., R. Co, 
v..Grandfield, 58 Ill. A. 136. 


28 [52 C.J.] 


dition of the crossing;*? and where it is duty of a 
railroad to maintain bridges that carry a highway 
over the track, it is liable for injuries caused by de- 
fects in a bridge,®? regardless of whether it. built 
the bridge or not.*4 But, in the absence of statu- 
tory requirement to repair, a railroad is not lable 
for injuries due to defects in a culvert at a point 
where one highway terminates in but does not cross 
another highway along which the railroad runs.°° 
[§ 1468] d. Obstructions and Standing Cars. A 
railway company will be liable for injuries to ani- 
‘mals due to its wrongfully obstructing the crossing 
of a public highway,®® as by leaving its trains stand- 
ing upon a crossing for an unreasonable length of 
time.*7 But an obstruction of a highway crossing 
for a reasonable length of time incidental to the nec- 
essary operation of its trains does not make the rail- 
road liable.*8 Where ears are left standing near a 
crossing but not so as in any way to obstruct it, the 
company will not be liable for injury to an animal 
struck by a moving train in the absence of negligence 
in the operation of the train.®® It is not necessary 
that the particular injury should have been fore- 
seen in order to render the railroad liable for wrong- 
fully obstructing a public highway, it being sufficient 
if it was reasonably to be expected that an injury 
might result.7° 
’[§ 1469] D. Fences and Cattle Guards—l. Lia- 
bility as Dependent on Duty To Erect and Construct’? 


RAILROADS 
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—a. In General—(1) At Common Law. Where not 
required by the terms of its charter or express stat- 
utory provision to construct and maintain fences 


and cattle guards,7? a failure to erect and maintain 


fences and cattle guards will not render a railroad 
liable for injuries to animals’*® except in so far as 
a failure to do so under the circumstances of a par- 
ticular case constitutes negligence.** Where rail- 
roads are not required by law to construct any fenc-~ 
es, they must exercise ordinary care to avoid injury 
to animals which while lawfully at large may wan- 
der upon the track,7® but the failure to fence is not 
in itself a want of ordinary care,’® unless in a par- 
ticular case the jury find that it is.77 In the absence 
of evidence of twenty years’ maintenanee,‘® the rail- 
road may at any time remove structures voluntarily 
constructed without ineurring lability, independ- 
ently of negligence, for injuries resulting there- 
freon? 

At particular place where fence or cattle guard not 
required. Where animals go upon a railroad track 
at places where the railroad company is not obliged 
to fence or construct cattle guards®® and are killed 
or injured, the case must be decided upon common- 
law principles as if no statute on the subject of fene- 
ing existed,*? and there can be no recovery against 
the railroad ij in the absence of proof that the injury 
was caused by its negligence,** as where the acci- 


62. Atchison, etc., R. Co. v. Miller 
39 Kan. 419, 18 P 486; Kimes v. St. 
Louis, ete., R. Co., 85 Mo. 611; Cotton 
v. New York, etc., R. Co., 20 NYS 
347; Gulf, ete., R. Co. v. Holtcamp, 3 
Tex. A. Civ. Cas. § 437. 

63. Southern R. Co. v. Taylor, 148 
Ala. 52, 42 S 625; Payne v. Stockton, 
147 Ark. 598, 229 SW 44, 

64 Southern R. Co. v. Taylor, 148 
Ala 52,42 S 625. 

65. Ott v. Kansas City, etc., R. Co., 
58 Mo. A. 502. 

66. Alabama Great Southern R. Co. 
v. Clark, 126 Ala. 141, 27 S 916; Mur- 
ray v. South Carolina R. Co., 448. Cc. L. 
227. 70 AmD 219. 

67. Grimes v. Louisville, etc., R. 
Co., 3 Ind, A. 573, 30 NE 200; Murray 
v. South Carolina R. Co., 44 8. C. L. 
227, 70 AmD 219. 

68. Fife v. Chicago, ete., R. Co., 174 
Mo. A. 655, 161 SW 300. 
Sea Hyer v. Chamberlain, 46 Fed. 

70. Grimes v. Louisville, etc., R. 
Co., 3 Ind. A. 573, 30 NE 200. 

71. At what places required see in- 
fra § 1486. 

Effect of stock laws see infra § 1479. 

72. Duty to construct see supra §§ 
423-426. See also infra §§ 1470-14738. 

73. FEla.—Savannah, etc., R. Co. v. 
Geiger, 21 Fla. 669, 58 "AmR 697. 

Ky.——Louisville, etc., R. Co. v. Bal- 
lard, 2 Metc. 177. 

La. —Day v. New Orleans, etc., R. 
Co., 36 La. Ann. 244. 

Mich.—Williams v. Michigan Cent. 
R.-Co., 2 Mich. 259, 55 AmD 59. 

Miss.—Illinois Cent. RB. Co. v. 
Clogston, 98 Miss. 618, 54 S 75. 

Mont.—Hunt v. White Sulphur 
PTAs, etc., R. Co., 638 Mont. 508, 208 


N. C.—Jones v. Western North 
Carolina R. Co., 95 N. C. 328. 

Oh.—Cleveland, ete., R. Co. v. El- 
liott, 4 Oh. St. 474. 

Pa.—New York, etc., R. Co. v. Skin- 
ner, 19 Pa. 298, 57 AmD 654. 

Wiis. —Stucke v. Milwaukee, etc., R. 
Co.,°9 Wis. 202. 

Wyo.—Martin vy. Chicago, ete. R. 
Co., 15 Wyo. 4938, 89 P 1025. 

Can.—Grank Trunk R. Co. v. James, 
31 Can. S. C. 420, 5 BRC 168. 


Ont.—Graham v. Canadian Pac. R. 
Co., 9 CanLTOccNotes 252. 

74. Shell v. Missouri Pace. R. Co., 
132 Mo. A. 528, 112 SW 39; Interna- 
tional, -ete., KR. Co. va Dixon,-49 Tex: 
Civ. A. 506, 109 SW 978. 

[a] Defective cattle guard.— 
Where a railroad fails to maintain a 
proper cattle guard, and an animal 
passes over it into a pocket or trap 
formed by the right of way fences and 
a culvert with the wing fences con- 
nected therewith, and is there fright- 
ened by the approach of a hand car 
and the efforts of sectionmen to drive 
it from the track, and runs into a wire 
fence and is injured, the company is 
liable at common law. Shell v. Mis- 
souri Pac. R. Co., 132 Mo. A. 528, 112 
SW 39. 

Common-law liability see infra text 
and notes 75-77; and supra § 1454. 

75.. U. S.—Gulf, ete. R. Co. v. 
Washington, 49 Fed. 347, 1 CCA 286. 

Iowa.—Alger v. Mississippi, ete., R. 
Co.,.10 Iowa 268. 

Miss. —vVicksburg, ete, R. Co. v 
Patton, 31 Miss. 156, 66 AmD 552. 

Oh. -_ Cleveland, ete.,  COvs ee uk 
liott, 4 Oh. St. 474; Kerwhaker v. 
Cleveland, etc., R. Co., 3 Oh. St. 172, 
62 AmD 246. 

W. Va.—Baylor v. Baltimore, etce., 
R. Co., 9 W. Va. 270; Blaine v. Chesa- 
peake, etc., R. Co., 9 W. Va. 252. 

76. Todd v. Pacific R., ete., Co., 59 
Or. 249, 110 P 391, 117 P 300; New- 
foundland R. Co. v. O’Rourke, 6 New- 
foundl. 474. 

77. Bigham v. Hines, (Tex. Civ. A.) 
226 SW 512. 

78. See supra § 423. 

Prescription see Fences § 5. 

79. McKee v. Cincinnati, ete., R. 
Co., 102 Ky. 2538, 43 SW 241, 19 KyL 
1270. See Titus v. Pennsylvania R. 
Co., 87 N. J. L. 157, 92 A 944, AnnCas 
1917B 1251 (recognizing rule). 

Failure to repair fence voluntarily 
erected see infra § 1509. 

80. See infra §§ 1486-1501. 

81. Peoria, etc., R. Co. v. Dugan, 10 
DAN 233: Jeffersonville, etc., R. Co. 
Vv. Beatty, 36 Ind. 15; Indianapolis, 
Ctr, CO, v.) \Calawell se O,mliige moi mas 
Lafayette, ete., R. Co. v. Shriner, 6 
Ind. 141; Clary v. Burlington, ete., R. 


Ohio, ete., 


Co., 14 Nebr. 232, 15 NW 220. See also 
cases infra note 82; and supra § 1454. 

82. ‘Ariz.—Payne v. Clifford, 24 
Ariz. 489, 211 P 566. 

Tll.—Illinois Cent. R. Co. v. Bull, 72 
Til. 587; Chicago, ete., R. Co. v. Rice, 
71 Ill. 567; Great Western R. Co. v. 
Morthland, 30 Ill. 451; Ilinois Cent. 
Ba Com. Phelps, 29 Till. 447; St. Louis, 
EGbGC.,: Rs COG NaS tap Diese Tha eAC 600: 

RR. Co, Wer Gross. 4P sill ne 
561; Terre Haute, ete., R. Co. v. Tu- 
terwiler, 16 Ill. A. 197; Peoria; ete; 
R. Co. v. Dugan, 10 Ill. A. 233. 

Me.—Perkins v. Hastern R. Co., 29 
Me. 307, 50 AmD 589. 

Minn. “Hooper v. Chicago, ete., R. 
Co., 37 Minn. 52, 83 NW 314. 

Mo. —Davis v. Missouri, ete., R. Co., 
65 Mo. 441; Musick v. Atlantic, ete., 
RaCos 57% Mo. 134; Wasson v. McCook, 
70 Mo. A. 393; Long v. St. Louis, ete., 
R. Co.,-23. Mo. A. 178; Ronee v. St. 
Louis, ete., R. Co., 21 "Mo. 141; Fitz- 
gerald v. Chicago, etes MRA ake 18 Mo. 

Nebr.—Clary v. ers A ete., R. 
Co., 14 Nebr. 232, 15 NW. 22 

Nev.— Walsh Vv. Wine tata 
Co., 8 Nev. 110. 

Okl.—Atchison, ete., R. Co. v. Hus- 
ton, 111 Okl. 274, 239 P.472, 

31 Or. 128, 


Or.—WHaton v. McNeill, 
49 P 875. 

Tex.—International-Great Northern 
R. Co. v. Allen, (Civ. A.) 7 SW (2d) 
900; Houston, ete., R. Co. v. Whit- 
worth, (Civ. A.) 251 SW 517; Payne 
v. Bradley, (Civs. Al) 2233 Sw 1103; 
San Antonio, ete., R. Co. v. Martin, 
(Civ. A.) 220 SW 1113; Houston, ete., 
Fe Onnya elev (Civ. A.) 219 SW 5263 
Guilf,—ete.,; Ri. Co. Vv.) Cooper, (Civ. 
A.) 219 SW 496; San Antonio, ete., R. 
Co. v. Harrison, (Civ. A.) 146 SW 596: 
Texas, etc., R. Co. vy. Langham, (Civ. 
A.) 95 SW 686; Texas, ete., R. Co. 
v. Scrivener, (Civ. A.) 49 SW 649; 
Gulf, etc., R. Co. Vv. Blankenbeckler, 
13 Tex. Civ. A. 249, 85 SW 331; Mis-— 
souri, etc., R. Co. v. Palmer, (Civ. A.) 
27 SW 889; International, etc., Ri Coz 
Vv. Leuders, 1 Tex. A. Civ. Cas. § 314. 

Man.—McFie yv. Canadian Pac. R. 
Co., 2 Man. 6. 

fa] In Indiana (1) the text rule 
obtains. Bechdolt v. Grand Rapids, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1469-1471] 


dent occurs upon the station grounds,®? or at the 
The degree of care 
required and consequent common-law liability vary 
according to whether the animal injured was right- 
fully or wrongfully upon the track,®® the company 
being liable for injuries due to a failure to exercise 
ordinary care and diligence,®® unless the animal was 
unlawfully at large or a trespasser upon the track, 
in which case the company will be liable only for 
gross negligence or injuries wantonly or willfully 
inflicted,** or after discovering the danger.’ 

[§ 1470] (2) When Required by Statute—(a) 
Where a railroad con- 
structs and maintains sufficient fences and cattle 
guards as required by law,®® it is not liable for in- 
juries to animals in the absence of proof of negli- 
gence;°° but the fact that fences and cattle guards 
are maintained does not relieve the company from 
liability on the ground of negligence in the opera- 
tion of its trains,®! although in some states a show- 


crossing of a publie highway.*4 


Compliance with Statute. 
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[§ 1471] 


to fence.®® 


ing of gross negligence or intentionally inflicted in- 


etc., R. Co., 113 Ind. 343, 15 NE 686. 
(2) The statute of 1863, making rail- 
roads liable for injuries to animals 
without regard to any question of 
negligence but also providing that the 
statute shall not apply to any railroad 
securely fenced in where such fence is 
properly maintained, has been con- 
strued as relieving a railroad from li- 
ability in the absence of negligence 
for injuries at places where it could 
not lawfully maintain a fence (Indi- 
anapolis, ete., R. Co. v. Caudle, 60 Ind. 
112; Jeffersonville, etc., R. Co. v. Hub- 
er, 42 Ind. 173; Indianapolis, etc., R. 
Co. v. Warner. 35 Ind. 515: Jefferson- 
Ville, etc., R. Co. v. Brevoort, 30 Ind. 
324; Lafayette, etc., R. Co.’ v. Shriner, 
6 Ind. 141), (3) or where the construc- 
tion of a fence would be improper (In- 
diana, ete., R. Co. v. Leak, 89 Ind. 596; 
Indianapolis, etc., R. Co. v. Kinney, 8 
Ind. 402). (4) The act of 13885, requir- 
ing railroads to fence their tracks ex- 
cept at public crossings and within 
certain portions of cities, etc., and 
where the road runs through unim- 
proved and uninclosed land, although 
not expressly requiring fences in such 
places, did not affect the liability of 
the railroad under former statutes for 
failure to construct fences (Jeffer- 
ville, etc., R. Co. v. Dunlap, 112 Ind. 
93, 18 NE 403; New York, etc., R. Co. 
v. Zumbaugh, 11 Ind. A. 107. 38 NE 
531: Ohio, etce., R. Co. v. Wrape, 4 
Ind. A. 108, 30 NE 427; Louisville, 
ete: R. Co, y. Hart, 2 Ind. A. 130,28 
NE 218), (5) or, in other words, the 
company is liable where it has a right 
to construct fences, although not ex- 
press'y reauired bv the later act to do 
so (Jeffersonsonville, etc., R: Co. v. 
Dunlap, supra). 

83. Robertson v. Atlantic, etc., R. 
Co., 64 Mo. 412; Edie v. Kansas City 
Southern R. Co., 133 Mo. A. 9, 112 SW 

S8e5 Cox Vv. Chicago, etc., R. Co, 8h 
Nebr. 136, 126 NW 99; Atchison, ete., 
R. Co. v. Huston, 111 Okl. 274, AD) = 
472; International, etc., R. 
Leuschner, (Tex. Civ. AS), 166 sw. 416 


84. See infra §§ 1495-1497. 
85. International, etce., R. Co. v 
Cocke, 64 Tex. 151. 


86. Whitbeck v. Dubuque, etc., R. 
Co., 21 Iowa 103; Prickett v. Atchison, 
ere. 4x. Co., 33.*Kan-) 748, 7% -P 611; 
Renaud v. Great Western R. Co., 12 
aC. Or Bir(Ont.): 408. 

87. See infra § 1479. 

88. See infra § 1535. 

89. See statutory provisions; 
generally supra §§ 423-426. 

90. Indianapolis, ete, R. Co. v. 
Irish, 26 Ind. 268; Toledo, etc., R. Co. 
v. Thomas, 18 Ind. 215; Northern In- 
diana R. Co. v. Martin, 10 Ind. 460, 
Warren v. Chicago, etc., R. Co., 59 Mo. 
A. 367; St. Louis Southwestern R. Co. 
v. Cox, (Tex. Civ. A.) 248 SW 1101; 


and 


Butler v. Baker, (Tex. Civ. A.) 226 SW 
827; Missouri, etc., R. Co. v. Davis, 
54 Tex. Civ. A. 516, 118 SW 234; Aus- 
tin, etc., R. Co. v. Saunders, (Tex. Civ. 
A.) 26 SW 128; Galveston, etc., R. Co. 
v. Moeser, 3 Tex, A. Civ. Cas. § 243. 
91. South Alabama, etc., R. Co. v. 
Williams, 65 Ala. 74; Illinois Cent. R. 
Co. v. Baker, 47 Ill. 295; Louisville, 
etc., R. Co. v. Simmons, 85 Ky. 151, 3 
SW 10, 8 Kyl 896; Austin, etc, R. 
Co. v. Saunders, (Tex. Civ. A.) 26 SW 


128. 
Bell v. Erie R. Co., 183 App. 


92. 
Div. 608, 171 NYS 341; Greer v. Nash- 


ville, etc. R. Co., 104 Tenn. 242, 56 
SW 850. 
93. New Albany, etc., R. Co. v. Mc- 


Namara, 11 Ind. 543. 

94, Chicago, ete,” RxsGoli ye ‘Lice; 
111 Ill. A. 161; Indianapolis, etce., R. 
Co. v. Goar, 43 Ind. A. 89, 86 NE 968. 

Trespassing generally see supra § 
1458; and infra § 1479. 

95. See statutory provisions; 
generally supra §§ 423-426. 

Places excepted from operation of 
statute see infra §§ 1486-1501. 

96. Colo.—Chicago, etc., R. Co. 
Eyster, 69 Colo. 168, 169 P1181. 

Fla._-Atlantic Coast Line R. Co. v. 
Peeples, 56 Fla. 145, 47 S 392. 

Ida.— Bernardi v. Northern Pac. R. 
cod 18 Ida. 76, 108 P 542, 27 LRANS 
796. 

1ll.—Cairo, ete., R. Co. v. Murray, 
$2) Til 16-5 Allinois’ Centr iR. Con v- 
Bull, 72 111. 537; Toledo, etc., R. Co. v. 
Delehanty, 71 Til. 615; Toledo, etc., R. 
Co..v.eLogran, W211. 191; Toledo, ete., 
R. Co. v. Pence, 68 Ill. 524; Toledo, 
ete., R. Co. v. Crane, 68 JI]. 355; st. 
Louis, ete., R. Co. v. Linder, 39 Ill. 433, 
89 AmD 319: Galena, etc., R. Co. v. 
Crawford, 25 Il. 5291; tea etc., 
Rn COAV: Nevitt, 422 Ill. A. 50 

Ind.—Jeffersonville, etc., m Com Ve 
Ross, 87 Ind. 545; Indianapolis, etc., 
R. Co. v. Parker, 29 Ind. 471; Indian- 
apolis, ete., R. Co. v. Marshall, 27 Ind. 

0; Indianapolis, etelr Re Co. sv: 
Guard, 24 Ind. 222, 87 AmD 327; Mc- 
Kinney v. Ohio, ete., By 1COV, 22 Ind. 
99; New Albany, etc., R. Co. v. Pace, 
13 "Ind. 411; Lafayette, etc., R. Co. v. 
Shriner, 6 Ind. 141; Williams v. New 
Albany, etc., R. Co., 5 Ind. 111; Terre 
Haute, etc., ’R. Co. Vv. Schaefer, 5 Ind. 
A. 86, 31 NE 557. 

Iowa.—Claus v. Chicago Great 
Western R. Co., 136 Iowa 7, 111 NW 
15; Mikesell v. Wabash R. Co., 134 
Iowa 736, 112 NW 201. 

Kan.—Hopkins v. Kansas Pac. R. 
Co., 18 Kan. 462. 

Mich.—Talbot v. Minneapolis, ete., 
R. Co., 82 Mich. 66, 45 NW 1113. 

Mo.—Smith_v. St. Louis, etc., R. 
Co., 91 Mo. 58, 3 SW 836; Powell v. 
Hannibal, etc., Re eCo:. 35 Mo. 457; 
Miles v. Hannibal, ete., R. Co., 31 Mo. 


and 


Vv. 


jury is required.°? 

statute can in no way justify an injury wantonly 

inflicted,®* although if the animal was a trespasser 
the company will not be liable unless the injury was 
wantonly or willfully inflieted.®# 

(b) 
Where animals go upon a railroad right of way by 
reason of the failure of the company to maintain 
fences or cattle guards as required by law,®® and, are 
injured, the company is liable regardless of any ques- 
tion of negligence in the operation of its trains,®® 
even though there is no express provision to that 
effect in the statute,®’ provided recovery is not barred 
by plaintiff’s own act,°* or by the stock getting on to 

- the track at a place where defendant is not required 

It is therefore unnecessary for plaintiff 

to offer any proof of such negligence,! unless re- 

covery is based on common-law negligence.” 
defendant avoid liability by proof of the absence of 
negligence,*® or that, as regards the management of 
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Compliance with the fencing 


Noncompliance with Statute. 


Nor can 


407; Burton v. North Missouri R. Co., 
30 Mo. 372; Gorman v. Pacific R. Co., 
26 Mo. 441, 72 AmD 220; Worley v. 
St. Louis, ete., Re Cor 135 Mo. A. 461, 
115 SW 1039; Brown v. Quincy, etc., 
R. Co. 127 Mo. A, 614, 106 SW 551; 
Cowgil v. Hannibal, etc., i) -Co,, 33 
MosAy 67s 

Nebr.—Larson v. Chicago, ete, R- 
Co., 89 Nebr. 247, 131 NW 201. 

N. H.—Smith v. Eastern R. Co., 
N. H. 356. 


N. Y.—Corwin v. New York, etc., R. 
Co., 13 N. Y. 42; Suydam v. Moore, 8 
Barb. 358; Fanning v. Long Island R. 
Con 2 Thomps. & C. 585. 

Ok1. —Davis. v. G. W:.. Connelly 
Ranch Co., 103 Okl. 94, 229 P 492; 
Muskogee Electric Tract. Co. Vv: Min- 
ugh, 91 Okl. 36, 215 P 747; New v. 
Elliott, 88 Okl. 126, 211 P 1025; Mis- 
souri, 'ete., R. Co. v. Bandy, 15 Okl. 
57, 181 P 313; Missouri, ete., R. Co. 
v. Minor, 75 Ok. 10, 181i P 142; St. 
Louis, ete., R. Co. v. Dawson, 57 Okl. 
655, 157 P 751; Chicago, etc., RevCo- 
Vv. Westheimer, 44 Okl. 287, 144 p 356; 
St. Louis, etec., R. Co. v. Steele, 37 Okl. 
536, 133 P 209. 

S. D.—Bekker v. White River Val- 
ley RR. Coi.28' SD. 8S4Hs2 "Nw Tot 
Jensen y. South Dakota Cent: (Re Cor, 
25 S. D. 506, 127 NW 650, 35 LRANS 


1015, AnnCasT912C 700: Lidel v. 
South Dakota Cent. R. Co., 25 S. D. 
462, 127 NW 653. 

Tenn. —Cincinnati, ete. R. Co. 
Senge Ly 95 Tenn. 311, 32 SW 208: 
L. & N. R. Co. v. Henry, 33 Tenn. Civ. 


A. an 

Va.—Norfolk, ete., R. Co. v. John- 
son, 91 Va. 661, 22 SE 505. 

Wis.—Heller v. Abbot, 79 Wis. 409, 
48 NW 598; McCall v. Chamberlain, 
13 Wis. 637. 

Can.—Canadian Pac. R. Co. v. Car- 
ruthers; 39 Can?-S:."C@. 251. ; 
Alta.—Quast v. Grand Trunk Pac. 

R. Co., 9 Alta. L. 496. 

Ont.—McLeod v. Canadian North- 
ern R. Co., 18 Ont. L. 616, 12 OntWR 
1279; Higgins v. Canadian Pac. R. Co., 
18 Ont. L. 12, 12 OntWR 1080. 

97. Parish v. Louisville, etc., 
Co., 78 SW 186, 25 KyL 1524; St. 
Louis, ete., R. Co. v. Steele, 37 Okl. 
536, 133 P 209. 

98. See infra § 1564. 

99. See infra § 1480. 

1. Toledo, etc., R. Co. v. Logan, 71 
PIP T9Ls Nall ve St. Douis, ete: Re Coe 
59 Mo. 112. 

2. Terre Haute, etc., R. Co. v. Au- 
gustus, 21 Ill. 186; Campbell v. In- 
dianapolis, etc., Tract. Co., 39 Ind. A. 
66, 79 NE 223. 
sagommon-law liability see supra § 

9 

8. Gorman v. Pacific R. Co., 26 Mo. 
441, 72 AmD 220; Cincinnati, "ete., R. 
Co. v. Stonecipher, 95 Tenn. 311, 32 
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the train, the accident was unavoidable.* Moreover, 
the violation of the statutory duty to fence may be 
in itself an act of negligence sufficient to support a 
recovery at common law.® The same rule of abso- 
lute liability for injuries,to animals due to failure 
properly to fence attaches under a statute which does 
not in express terms require the railroad to fence but 
which merely subjects the railroad to liability for 
failure to fence,® although the court states that the 
action is based on negligence and not upon failure 
of any statutory duty to fence.” Liability of the 
railroad, however, cannot be grounded on its viola- 
tion of a fencing statute held to be unconstitutional.® 

Applicability to particular railroads. Railroad 
corporations which are not within the terms of the 
fencing statute cannot be held lable thereunder. 
But liability for violation of a fencing statute has 
been held to be imposed by its terms upon foreign 
corporations operating lines within the state,?® upon 
railroads operated by mining and lumber compa- 
nies,!! upon railroads operated by electricity’? ex- 
cept in jurisdictions where the statute is construed 
to exclude them!* and upon railroads incorporated 
or constructed before the enactment of the fencing 
statute,t* unless exempted therefrom by the terms 
‘of their charters,!> or by the terms of the general 
law.1® However, a special charter in terms protect- 
ing it from interference which would detract from 
its profits does not constitute an exemption from the 


RAILROADS 


£88 1471-1473 


operation of the fencing statute.1” 

[§ 1472] (3) When Required by Agreement!*— 
(a) In General. Where a railroad company in con- 
sideration of the grant of a right of way or other 
valuable consideration contracts with an adjoining 
landowner to fence its tracks,® it is liable to such 
owner for injury to animals occasioned by its fail- 
ure to construct or maintain such fences in accord- 
ance with the terms of its agreement.?° Liability fol- 
lows breach of the agreement regardless of the rail- 
road’s compliance with its statutory obligations to 
fence.*1 

[§ 1473] (b) Waiver or Agreement of Adjoining 
Landowner. An adjoining owner cannot maintain 
an action against the railroad company for injuries 
to animals due to the absence of fences or eattle 
guards which he has agreed to construct and main- 
tain or where he has otherwise waived his rights to 
recover.??. Nor does he acquire the right to main- 
tain such an action by continuing his own default 
beyond the period of the statute of limitations.?? 
Horses are held to be included within the terms of 
an agreement exempting the railroad from liability 
for damages to plaintiff’s “property.” 

Rights of third persons. Agreements releasing a 
railroad from liabilities to adjoining landowners 
for failure ‘to fence are not binding upon persons 
not parties to the contract or assenting thereto,?® 
except under and to the extent of conditions imposed 
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SW 208; Norfolk, ete., R. Co. v. John- 
son, 91 Va. 661, 22 SE 505. 

4. Williams v. New Albany, etc., 
R: 'Co.; 5 Ind. Lis Smith v. Eastern 
A, COs, 4635. GN Es 3563). Saydam)v. 
Moore, 8 Barb. (N. Y.) 358; Cincin- 
Mai CLC... CO. Ve Stonecipher, 95 
Tenn. 311, 32 SW 208. 

5. Shell v. Missouri Pac. R. Co., 132 
Mo. A. 528, 112 SW 39. See also Neg- 
ligence §§ 99-123. 

6 Arizona Eastern R. Co. v. Mat- 
thews, 28 Ariz. 443, 237 P 384; Payne 
v. Clifford, 24 Ariz. 489, 211 P 566; 
Meier v. Northern Pac. R. Coy: bt Or. 
69, 93 P 691; Sullivan v. Oregon RS 
ete., Co, 219 Or.) 319, 247 /P.14085) Et. 
W orth, etc., R. Co. v. Swan, 97 Tex. 
338, 78 SW 920; Gulf, etc., R. Co. v. 
Hudson; 77 Tex. 494, 14.SW 158; Gulf, 
etc;;. R.i.Co:. v. Keith, 74 Tex. 287, ii 
SW 1117; Rio Grande, etc., R. Co. v. 
Garcia, (Tex. Civ. A.) 117 SW 204; 
International, ete., R. Co. v. Seiders, 
50 Tex. Civ. A. 568, 110 SW 997; Hous- 
ton, etc., R. Co. v. Loughbridge, 1 Tex. 
A. Civ. Cas. § 1300; International, 
ete., R. Co. v. Leuders, 1 Tex. A. Civ. 
Cas. § 314; Galveston, ete., R. Co. v. 
Davis, LaVermwAs Civ. uCasi-§: 147, 

7, Payne v. Clifford, 24 Ariz. 489, 
Va. b 6.6. 

8. Denver, etc., R. Co. v. Shaw, 56 
Colo. 108, 1386 P 1052; Colorado, etc., 
Bre Veukcing, 61 .Colom Led wiiL6. 
42. 

Constitutionality of fencing stat- 
utes see Constitutional Law § 1026. 

9. Winger v. First Div. St. Paul, 
ete., R. Co., 22 Minn. 11; Devine v. St. 
Paul, ete. <R.) Co.;,22) Minn. 8%) \Van- 
dorn v. New Jersey, etc., R. Co., 42 
N. J. Eq. 463, 8 A 99. 


10. Purdy v. New York, etc., R. 
Cor. .61 IN Y. 358 
11. Webb v. Southern Missouri, 


etc., R..Co., 92 Mo. A. 53, 

12. Morrison v. Kansas City, etce., 
R. Co., 162 Mo. ‘A. 662, 145 SW 187; 
Hannah v. Metropolitan St. R. Co., 81 
Mo. A. 78; Muskogee Electric Tract. 
Co. v. Doering, 70 Okl. 21, 172 P 7938, 
QriAweR, 643. Union Traect.,-Coi vy. An-= 
derson, 146 Tenn. 476, 242 SW 876, 25 
ALR 1496; Texas EHlectric R. Co. v. 
Barton, (Tex. Civ. A.) 213 SW 689. 

18. Brindle v. Cleveland, ete. R. 


Conse Ohm Asw dsp: 

14. Conn.—Bulkley v. 
etc., R. Co., 27 Conn, 479. 

Me. —Norris v. Androscoggin R. 
Co., 39 Me. 273, 63 AmD 621. 

Minn.—Finch v. Chicago, etc., R. 
Co., 46 Minn. 250, 48 NW 915; Gillam 
v. Sioux City, ete, R. Co., 26 Minn. 
268, 3 NW 3853. 

Mo.—Trice v. Hannibal, ete., R. Co., 
35 Mo. 188; Gorman v. Pacific R. Co., 
26 Mo. 441, 72 AmD 220. 

N. Y.—Staats v. Hudson River R. 


New York, 


Co., 4 Abb. Dec. 287, 3 Keyes 196, 33 
HowPr 139. 

Oh.—Lake Shore, ete, R., Co. v. 
Sharpe, 38 Oh. St. "150. 


Pa.—Shurley v. New York, etc., R. 
Cor, 2s Pay. 51 Trl SAN 6,7, 

[a] Formerly in Minnesota a stat- 
ute which was construed as not in- 
tended to apply to companies whose 
charters contained provisions in re- 
gard to fencing was amended in 1877 
so as to apply generally to all rail- 
road companies, Gillam v. Sioux 
Saty etc., R. Co.; 26 Minn. 268, 3 NW 


15. Whittier v. Chicago, ete, R. 
Co., 24 Minn. 394 
16. Sawyer v. Vermont, ete, R. 


Co., 105 Mass. 196; 
Colony, ete., R. Co., 


Stearns v. Old 
1 Allen (Mass.) 


493; Menard v. Montana Cent. R. Co., 
22 Mont. 340, 56 P 592. 

17. Indianapolis, etc., R. Co. v. 
Kercheval, 16 Ind. 84. 


18. Agreement between railroads 
for one to fence the other’s right of 
way see infra § 1474. 

19. See cases infra this note. 
also supra §§ 219, 321 

20. Gulf, etc., R. Co. v. Washing- 
ton, 49 Fed. 347, 1 CCA 286; Evans v. 
Southern R. Co., 133 Ala. 482, 32S 138; 


See 


Fernow v. Dubuque, ete., R. Co., 22 
Iowa 528. 
21. Thompson v. New York, etc., R. 


Co., 1 Thomps. & C. (N. Y.) 411 

22, Cal. —HEnright v. San Francisco, 
ete., Ri Coy 338 Calii230, 

Tl St. Louis, ete. sR. Corry, Load; 
86 Ill. 409 (recognizing rule), 

Ind.—Terre Haute, ete., R. Co. v. 
Smith, 16 Ind. 102. 

Me.-—Wilder v. Maine Cent: R...Co., 
65 Me. 332, 20 AmR 698. 


Minn.—Whittier v. Chicago, ete., R. 
Co., 24 Minn. 394. 
og ht —Ells v. Pacific R. Co., 48 Mo. 


N. Y.—Talmadge v. Rensselaer, etc., 

R rae 13 Barb. 5 

Cast Kootenay Lumber Co. v. 
esha aine Pac. 5. HCOun aS: 5,Cuaaesas 
CanRCas 310. 

Ont.—Kilmer ap ao Western R. 
Cos. 3b. Uae Q: 

Waiver or ee eaeeee generally see 
Supra § 430. 

23. Talmadge v. Rensselaer, ete., 
R. Co., 13 Barb. (N. Y.) 493. 

24. East Kootenay Lumber Co. v. 
Canadian. Pac. R,:Co:, 13 0B. C)422 85 
CanRCas 310. 

25, I1),—-St. Touis, ete., R> Co.) ve 
Todd, 36 Ill. 409. 

Ind.—Indianapolis, elt. Ra On nes 
Thomas, 84 Ind. 194 [disappr Indian- 
apolis, etc., R. Co. v. Adkins, 23 Ind. 
340]; ‘Cincinnati, ete., (RR. Co. v, ule 
dreth, 77 Ind. 504; tema etc., R. 
Co. v. Ridge, 54 Ind. 39 

Iowa.—Warren v. K. & D. M. R. Co., 
41 lowa 484. 

Me.—Gilman v. European, ete. R. 
Co., 60 Me. 235. 

Mich,~_Neversorry v. Duluth, ete., 
R. Co., 115 Mich. 146, 73 NW 125. 

Mo. “Rinehart v.. Kansas _ City 
Southern R. Co., 204 Mo. 269, 102 SW 
918 [aff 126 Mo. A. 446, 80 Sw 910]; 
Berry v. St. Louis, etc., BS Co., 65 Mo.’ 
172; Perry v. Quincy, ete., 45 Co., 122 
Mo. A. 177, 99 SW 14, 

N. Y.—Corwin v. New York, etc., R. 
Co., 138° Nw Y. 42; Shepard wv. Pennsyl- 
vania R. Co., 86 Misc. 272, 148 NYS 

Oh. —Pittsburg, etc., R. Co. v. Allen, 
40 Oh, St. 206 

Or: —-Brown v. Southern Pac. R. Co., 
386 Or. 128, 58 P 1104, 78 AmSR 761, 
47 LRA 409. 

Gi aM v. Great Western R. 
Con a@: 322. 

[al- Riven pasturing animals up- 
on the land of a landowner who has 
agreed to maintain fences are not pre- 
cluded by such agreement from main- 
taining an action against the railroad 
for injuries to animals due to the ab- 
sence of such fences. Warren v. K. & 
D. M. R. Co., 41 Iowa 484, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by statute:?® Nor are they available as a defense 
to a second railroad not party or privy to the eon- 
tract.2" The waiver of one of several owners enti- 
tled to the statutory protection does not affect the 
rights of the other owners.?8 But a person who uses 
land as a mere licensee of the owner is bound by the 
owner’s waiver or agreement.?® And it is held by 
some authorities that a tenant is bound by his land- 
lord’s waiver or agreement,®° although other author- 
ities hold that a tenant, who has no notice and is 
not chargeable with notice of the waiver or agree- 
ment, is not bound thereby.*+ A covenant in a deed 
of a right of way*? by which the landowner agrees 
to maintain the necessary fences runs with the land 
and estops all persons holding through or under him 
from maintaining such actions to the same extent 
as the grantor himself;** but a personal agreement 
of the grantor does not run with the land or bind a 
subsequent owner,®* nor does a conveyance of the 
right of way to the railroad with a release of its 
obligation to fence, but containing no covenant by 
the grantor to fence, affect the rights of a tenant 
of the grantor as against the railroad.*® Covenants 
in a deed with regard to the maintenance of fences 
do not bind persons who are strangers thereto.?® 
While an agreement between a railroad and a land- 
owner does not affect the rights of third persons,** 
a third person cannot recover where a lawful fence 
has been constructed and maintained by the land- 
owner as he agreed to do,*°* and this is so regard- 
less of whether the agreement was made before or 
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after the enactment of the fencing statute.®® 

[§ 1474] b. Delegation of Duty to Third Persons. 
A railroad company cannot avoid its liability for 
injuries to animals occasioned by the absence or 
defective condition of fences or cattle guards by 
showing that it had contracted with some third 
person to construct or maintain them and that the 
injury was due to a failure of such person to com- 
ply with his agreement,#® unless the owner of the 
injured animal is the same person who assumed 
the duty of maintaining the fences or is a party to, 
or otherwise bound by, his agreement.*! 

[§ 1475] ¢c. Prior Award of Damages or Compen- 
sation to Landowner.‘? In the absence of statute 
specifically so providing, it has been held that a rail- 
road company is relieved from any liability for fail- 
ing to maintain fences to a landowner who in the 
award of damages for the taking of his land is al- 
lowed compensation for this purpose,*® especially 
where he received compensation therefor prior to 
the statute requiring railroads to fence,+* even 
though the road was not completed at the time of 
the,enactment of the statute.*° But in other juris- 
dictions a landowner who has been allowed com- 
pensation for building fences, but has failed to do 
so, may still recover for injuries to his stock.*® 

Under statutes in some jurisdictions, a railroad is 
relieved from lability for failure to fence as to 
owners who have been paid compensation for fene- 
ing,** but this statutory defense is not available 
to a railroad in an action grounded on its negligence 


\ 26. Lynch v. Baltimore, ete, R. 
Co., 240 Ill. 567, 88 NE 1034. 

[a] Heirs or grantees.—Under a 
statute in express terms so providing, 
the personal cohtract of an adjoining 
landowner to fence a railroad track 
upon receiving compensation therefor 
from the railroad is a valid charge 
against the land in the hands of his 
heirs or grantees, and they cannot re- 
cover for injuries to stock caused by 
failure to maintain the fence. Lynch 
v. Baltimore, etc., R. Co., 240 Ill. 567, 
88 NE 1034. : 

27. Shepard v. Buffalo, etc., R. Co., 
35 N. Y. 641. 

28. Parks v. Hannibal, etc., R. Co., 
20 Mo. A. 440. 

[a] Gate.—Where it is the duty 
of a railroad to maintain a gate ata 
farm crossing for the benefit of sev- 
eral adjacent owners, a waiver by one 
owner of a ‘defective condition of such 
gate does not affect the other owners. 
Parks v. Hannibal, etc., R. Co., 20 Mo. 


A. 440. 

y 29. Kilmer v. Great Western R. 
Couwes Jy C.0Q, B. (Ont.) 595; “Beck 
ve @anadian Pac. KR. Co,7l0) OntwR 


644, 

30. Indianapolis, etc., R. Co. v. Pet- 
tyy 257 Ind. 4135 »Clayton®: v:' Great 
eee RACocsecsUL Ce. Cy e. (Ont) 

37. 
[a] Waiver.—Where a fence along 
the railroad at a certain place is omit- 
ted at the request of the landowner, a 
tenant of the landowner cannot re- 
cover for injuries to stock which go 
upon the track at such place. Clayton 
v. Great Western R. Co., 23 U. C. C. P. 
(Ont.) 137. : 

81. Thomas vy. Hannibal, etce., R. 
Co., 82 Mo. 538. 

32. See generally supra §§ 219-221. 

33. Bell v. Erie R. Co., 183 App. 
Div. 608, 171 NYS 341; Satterly v. Erie 
R. Co., 113 App. Div. 462, 99 NYS 309; 
Duffy v. New York, etc., R. Co., 2 Hilt. 
(N. Y.) 496. 

34. St. Louis, etc., R. Co. v. Todd, 
36 Ill. 409; Wilder v. Maine Cent. R. 
Co., 65 Me. 332, 20 AMR 698; Hawkins 
y. St. Louis, etc., R. Co., (Mo. A.) 202 
SW 1060; Meadows v. Chicago, etc., 
R. Co., 82 Mo. A. 83. : 

35. Cincinnati, ete., R. Co. v. Hil- 
dreth, 77 Ind. 504. 


86. Cincinnati, etc., R. Co. v. Ridge, 
54 Ind. 39; Corwin v. New York, etc., 
HRACo-. Ves Ney. 42st 

37. See cases supra note 36. 

38. Bell v. Erie R. Co., 1838 App. 
Div. 608, 171 NYS 341. 

89. Bell v.-Erie R..Co., supra. 

40. Ind.—Indianapolis, ete., R. Co. 
v. Thomas, 84 Ind. 194 [disappr In- 
dianapolis, etc., R. Co. v. Adkins, 23 
Ind. 340]; Cincinnati, etc., R. Co. v. 
Ridge, 54 Ind. 39. 

Iowa.—-Warren v. K. & D. M. R. Co., 
41 Iowa 484. 

Kan.—Chicago, ete., R. Co. v. Hutch- 
inson, 45 Kan. 186, 25 P 576. 

N. Y.—Corwin v. New York, etc., R. 
Co., 18 N. Y. 42; Kagelmacher v. Erie 
R. Co., 169 App. Div. 916, 157 NYS 433. 

Oh.—Pittsburg, etc., R. Co. v. Allen, 
40 Oh. St. 206; Gill v. Atlantic, etc., 
R. Co., 27 Oh. St. 240. 

{a] Constructed by another rail- 
road.—That one railroad had agreed 
to maintain the fences along the right 
of way of another railroad did not re- 
lieve the latter from liability for a 
cow which was killed on its tracks by 
its car. Kagelmacher v.’ Erie R. Co., 
169 App. Div. 916, 157 NYS 433 [leave 
to app to Ct. of App. den 170 App. 
Div. 937, 154 NYS 1128]. 

[b] Where a railroad is built by a 
construction company under contract 
with defendant, the fact that the con- 
struction company neglected to build 
cattle guards does not affect the lia- 
bility of the railroad company for in- 
juries to stock occasioned by their ab- 
sence. Chicago, etc., R. Co. v. Hutch- 
inson, 45 Kan. 186, 25 P 576. 

41. See supra § 1473. 

42. See also supra § 222. 

43. Rockford, ete., R. Co, v. Lynch, 
G7 LIL 149, 151; 7 

“The statute imposed this duty [of 
fencing] upon the company, but if, 
when the right of way was condemned 
over the land where the injury oc- 
curred, damages were assessed against 
this company for fencing the road, or 
against a company of which_ the 
present is a legal successor, and the 
assessment was made a matter of 
record, and was formal and regular, 
then the land is charged with the 
fencing and the company_is_ dis- 
charged.” Rockford, etc, R. Co. v. 


Lynch, supra. 

44, Stearns v. Old Colony, etc., R. 
Co., 1 Allen (Mass.) 493; Johnson v. 
te bag etc., KR, Cos LI Wis: 1375 


“Now in 1856 there was no general 
statute requiring railroad companies 
to enclose their roads by fences. As 
the law then stood, commissioners, 
or.a jury in estimating the damages 
for the land taken for the use of the 
road, could consider and allow the 
owner the expense of building and 
maintaining a fence as a part of the 
compensation allowed him. Such ex- 
pense formed a proper element in the 
estimate of damages, and we must 
therefore assume that the plaintiff has 
already been paid the expense of fenc= 
ing. If he has been paid this ex- 
pense in the assessment of damages, 
then it is obvious that no obligation is 
imposed upon the company to main- 
tain a fence across his land so far as 
he is concerned.” Johnson y. Mil- 
waukee, etc., R. Co., supra. 

45. Baxter v. Boston, etc., R. Co., 
102 Mass. 383, 

46. Baltimore, etc., R. Co. v. John- 
son, 59 Ind. 188, 190; New Albany, 
etc., R. Co. v. Maiden, 12 Ind. 10. Con- 
tra Terre Haute, etc., R. Co. v. Smith, 
16 Ind. 102. 

“The result would be, if the para- 
graph of answer were to be held good, 
that, in all cases where land has been 
condemned for railroad purposes, and 
damages assessed and paid, the own- 
er of the land might find it difficult 
to recover for stock killed upon the 
road running through his land where 
it was not fenced, because it would 
have to be presumed that he had got 
whatever damages he was entitled to 
for the fencing made necessary. This, 
we fear, would, in many instances, be 
doing violence to the facts, and it 
would tend to the subversion of the 
law, the object of which was more 
to secure safety to the public in the 
operation of railroads, by keeping 
stock off the track by proper fences, 
than to remunerate those whose stock 
might be killed where the roads are 
not fenced.” Baltimore, etc., R. Co. 
v. Johnson, supra. 5 

47. See statutory provisions, 

{a] In Kentucky (1) under the 


32 [52 C.J.] 


independently of its liability for failure to fence.*® 
Where a statute provides expressly for a railroad’s 
exemption from liability to owners and occupiers 
upon the performance of certain conditions,*® a ten- 
ant will not be bound as against a railroad which has 
failed to bring itself within the terms of the stat- 
mites? 

[§ 1476] d. Time for Construction>1—(1) In Gen- 
eral. Where the statute expressly allows a certain 
time for construction of fences after the road is open 
for use, or after the passage of the act creating the 
liability,®? it is necessary for plaintiff to show that 
this time had elapsed at the time of the injury com- 
plained of, if he bases his right to recover on the 
statute,°* except in jurisdictions where the statute 
allowing a fixed term for construction is interpreted 
as merely providing an additional remedy, and as 
not taking away by repeal the rights of stock own- 
ers under other existing statutes to hold the rail- 
road liable for failure to fence at any time with- 
out regard to the time when the road should be com- 
pleted or put into operation.®* Generally, however, 
if the statutory period has not elapsed, there can 
be no recovery unless actionable negligence in the 
operation of the train is shown.®®> Nor will the fact 
that the railroad voluntarily constructed the fence 
and failed to keep it in repair before the lapse of 
the statutory period add to its obligation.°* Where 
the statute provides that the time for construction 
shall be determined for each railroad by public au- 
thorities named therein after hearing, a railroad is 
not liable for failure to fence in the absence of the 
statutory determination.°’ Where the statute gives 


statute, to enable an occupant of ad- 
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[§§ 1475-1478 


to public authorities merely the power to release a 
railroad from its statutory obligation to fence,°* an 
extension of time for construction cannot have the 
effect of relieving the railroad from liability for 
animals killed within the extended period.®® , 

[§ 1477] (2) When Statutes Allowing Time Be- 
gin To Run. Under statutes requiring railroad com- 
panies to fence their tracks within a fixed period 
after the road is “open for use” without further 
qualification,®® the statutory period begins to run 
from the time when the railroad begins to operate 
its trains over it for construction purposes,** at the 
point where the animal eritered.°? Nor does the 
fact that the road is still under the control of the 
contractors change the liability of the railroad in 
that respect.®* 

[§ 1478] e. Species of Animal Injured.** Stat- 
utes requiring railroad companies to maintain fene- 
es or rendering them liable for injuries to animals 
where no fences are maintained are designed for the 
protection of all domestic animals and will be lib- 
erally construed to this effect and not restricted to 
the particular animals mentioned ;**® nor will a stat- 
ute making a railroad liable for injuries to ‘“ani- 
mals” killed or injured, without specifying the kind 
or size of such animals, be limited to those of such 
size as would endanger the safety of trains in case 
of a collision.*°® So a statute requiring railroads to 
maintain fences sufficient to exclude “cattle, hors- 
es, sheep, and hogs” will be construed to include ass- 
es®? and mules;°® the term “cattle” will be construed 
to include horses;*® the words “horses, cattle, mules 
or other animals” to include hogs;7® and the term 


two constructions, in promotion of 


joining lands to recover in the absence 
of negligence, it must appear that 
neither he nor the owner of the lands 
had received compensation from the 
railroad company for fencing. Louis- 
ville, etc., R. Co. v. Belcher, 89 Ky. 
193, 12 SW 195,11 Kyl 393)" (2) (The 
railroad does not establish payment of 
compensation for fencing by introduc- 
ing a deed of the right of way to it 
by the owner, which omits all refer- 
ence to fencing or payment of ‘com- 
pensation therefor. Crawford  v. 
end aa R. Co., 1538 Ky. 812, 156 SW 


[b] In New Hampshire see Horn v. 
Atlantic; “etc., RR: Co., 386. N. 0H. 169; 
‘Cornwall v. Sullivan, etc., R. Co., 28 
INS Et, 61 

[ce] In Ohio (1) the statute reliev- 
ing the railroad from liability, if the 
jJandowner is compensated, has been 
held to apply not only as between the 
railroad company and the landowner 
but as to injuries to animals of third 
persons. Baltimore, etc., R. Co. v. 
‘Wood, 47 Oh. St. 431, 24 NE 1077. 
‘Compare Louisville, ete, R. Co. v. 
Belcher, 89 Ky. 193, 12 SW 195, 11 
KyL 393 supra this note. (2) Under 
statutes making the railroad abso- 
lutely liable for injuries resulting 
from the want or insufficiency of a 
fence, except in cases where compen- 
sation to the landowner for fencing 
has been paid or taken into account, 
a railroad cannot set up a contract of 
the owner to build and maintain a 
fence as a defense unless it can also 
show that compensation was paid the 
owner for fencing or taken into ac- 
count in fixing upon the price paid for 
the right of way. MWHulshizer v. Bal- 
timore, etc., R. Co., 13 OhNPNS 497. 

48. Louisville, ete., R. Co. v. Wil- 
son, 181 Ky. 322, 204 SW 72. 

49. See statutory provisions, 

50. Corry v. Great Western R. Co., 
TG) Be). roa. 7 

[a] Compensating “owners and oc- 


ing railroads to fence contains a pro- 
viso exempting them from liability 
for failure to fence provided the own- 
er and the occupier agree to accept 
compensation in lieu thereof, and 
compensation is paid in accordance 
therewith, compensation paid to the 
owner but not to the occupier does 
not release the railroad from liability 
to the occupier, if the latter’s animals 
are injured by a failure to fence. 
Corry v. Great Western R. Co., 7 Q. 
BAD, 322; 

51. Time for construction in gen- 
eral see supra § 427. 

52. See statutory provisions. 

53. See cases infra this note. 

[a] Fixed time after enactment of 
statute.—Baltimore, etc., R. Co. v. Mc- 
Elroy, 35 Oh. St. 147. 

[b] Fixed time after open for use. 
—cColorado, etc., R. Co. v. Neville, 41 
Colo. 393, 92 P 956; Denver, etc., R. 
Co. v. Kelso, 40 Colo. 84, 90 P 65; 
Chicago, ete., R. Co. v. Diehl, 52 Ill. 
441; Ohio, etc., R. Co. v. Jones, 27 Ill. 
41; Ohio, etce., R. Co. v. Meisenheimer, 
27 Ill. 30; Peoria, etc., R. Co. v. Purvi- 
ance, 15 Ill. A. 112; Wabash, etc., R. 
Co. v. Neikirk, 13 Ill. A. 387. 

54. Terre Haute, etc., Tract. Co. v. 
Phillips, 49 Ind. A. 643, 97 NE 1014. 

55. Gilman, etc., R. Co. v. Spencer, 
76 Ill. 192. 

56. Toledo, etc., R. Co. v. Miller, 
45 Tll. 42 (railroad cannot be held 
liable under the statute for injuries 
resulting before the lapse of the stat- 
utory term). 

57. Nate v. Manila R. Co., 36 
Philippine 531. 

58. See statutory provisions. 

59. In re Savona, (B. C.) 16 CanR 
Cas 195, 26 WestLR 909. 

69. See statutory provisions, 

61. Rockford, ete., R. Co. v. Heflin, 
65 Ill. 366. 

[a] “The statute is remedial in its 
character, and where the language of 
such a Statute is doubtful, or will bear 


the object of the general assembly the 
courts will give such an interpreta- 
tion as to best promote the remedy. 
We can not suppose that the general 
assembly could have intended to post- 
pone the remedy for months, or it 
may be years, after the company have 
constructed their track, and subject 
the citizen to all the evils intended to 
be removed, simply because the com- 
pany have failed to fully equip their 
road, establish depots, ticket agents, 
time tables, and the various officers 
and appliances incident to a well 
equipped road. The danger may be as 
great and the injury as grave when 
the road is only used by the company 
and its employees whilst being con- 
structed, as when regularly carrying 
passengers and freight.” Rockford, 
etc., R. Co. v. Heflin, 65 Ill. 366, 368. 

62. Toledo, etc., R. Co. v. Darst, 51 
Tll. 365. 

63. Rockford, etc., R. Co. v. Heflin, 
65 Ill. 366. 

64. Application of statutes: 
Generally see supra § 1459. 
Requiring: 

Lookout see infra § 1533. 

Precautions as to animals seen on or 

near tracks see infra § 1550. 

Signals see infra § 1531. i 

65. Ohio, etc., R. Co. v. Brubaker, 
47 111. 462; Henderson v. Wabash, etc., 
R. Co., 81 Mo. 605. 

66. See case infra this note. 

[a] Sheep.—The statute making 
railroads liable without regard to neg- 
ligence where their roads are not 
fenced, for “animals killed or in- 
jured,” includes sheep as well as 
larger animals. Indianapolis, ete., R. 
Co. v. Marshall, 27 Ind. 300. 

67. Ohio, etc., R. Co. v. Brubaker, 
47 Ill. 462. 

68. Toledo, etc., R. Co. v. Cole, 50 
Ill. 184. 

69. McAlpine v. Grand Trunk R. 
Co., 38 U. C. Q. B. (Ont.) 446. 

70. Henderson v. Wabash, etc., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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“stock” will be applied to any live stock, including 
hogs as well as cattle and horses,*+ but not dogs.7? 
Under a statute making railroads liable for all ani- 
mals killed or injured except where the road is “en- 
closed by a good and lawful fence,” the company 
will be liable for injuries to all animals as to which 
a good and lawful fence would be any protection,*? 
including hogs which such a fence would execlude,*+ 
but not to animals which a good and lawful fence 
as defined by the general fence laws would not ex- 
clude,’® the burden, however, being upon defendant 
to show that the animal injured was within the ex- 
eeption.*® Under a statute requiring the construe- 
tion of hog-tight fences,‘* the railroad is liable for 
injuries to hogs escaping on to the track through an 
insufficient fence.** Under statutes in other juris- 
dictions, “live stock running at large” is protect- 
ed,‘® and the railroad is lable for injuries if it does 
not fence;°° and under these statutes, recovery has 
been allowed for injuries to a horse which had es- 
ceaped from the control of the owner, although hay- 
ing on a halter and a bridle;*+ for injuries to a 
young colt which had wandered away from its moth- 
er, although the mother was under the owner’s ¢on- 
-trol;** for injuries to a steer which had strayed 
away from the rest of the herd and been left be- 
hind without the herdsman’s knowledge;** for in- 
juries to a team of horses harnessed to a wagon 
which had broken away from where it had been 
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hitched and escaped from the owner;** but not for 
injuries to a team of horses where the driver had 
fallen asleep from intoxication and the horses had 
wandered away from the road.*® 

[§ 1479] f. Trespassing Animals and Effect of 
Stock Laws.*® Provided the owner of the injured an- 
imal is entitled to the benefit of the fencing statute,®* 
and provided the animal entered upon the railroad 
right of way at a place where the statute applies,*® 
the fact that the animal was straying or trespassing 
when it was injured does not release the railroad from 
its lability for failure to fence when the statute re- 
quires it.8° Stock laws prohibiting the running at 
large of domestic animals do not relieve railroads 
from their statutory duty to maintain fences and eat- 
tle guards,®° or their liability for injuries due to their 
failure to do so,®? although under the circumstances 
of some eases it has been held that, where stock is al- 
lowed to run at large in violation of law and the rail- 
road has neglected its statutory duty to fence its 
tracks but is not guilty of any other negligence, plain- 
tiff cannot recover.®? But where railroads are not 
required to fence®? and animals are unlawfully at 
large in violation of such laws, the company will not 
be liable except for gross negligence or injuries wan- 
tonly or willfully inflicted,°* or, under a statute so 
stipulating, for negligence in the operation of its 
trains,®® the rule being otherwise where the animals 
are not unlawfully at large in violation of such 


Co., 81 Mo. 605. 

71. Lee v. Minneapolis, etc., R. Co., 
66 Iowa 131, 23 NW 299. 

72. Louisville, etc., R. Co. v. Car- 
ter, 213 Ala. 393, 104 S 754; Howard 
v. Nashville, etc., R. Co., 153 Tenn. 
649, 284 SW 894, 46 ALR 1530; Texas, 
etc, R. Co. v. Scott, (Tex. A.) 17 Sw 

73. Missouri Pac. R. Co. v. Brad- 
shaw, 33 Kan. 533, 6 P 917; Halverson 
v. Minneapolis, etc., R. Co., 32 Minn. 
88, 19 NW 392. 

74. lWLee_v. Minneapolis, etc., R. Co., 
66 Iowa 131, 28 NW 299; Fernow v. 
Dubuque, etc., R. Co., 22 Iowa 528; 
Missouri Pac. R. Co. v. Roads, 33 Kan. 
640, 7 P 213; Missouri Pac. R. Co. v. 
Bradshaw, 33 Kan. 533, 6 P 917. 

75. See case infra this note. 

fa] Hogs.—In particular town- 
ships where hogs are not permitted to 
run at large and in which townships 
a lawful fence as defined by the gen- 
eral fence laws may be constructed 
with the bottom rail or plank two feet 
above the ground, a railroad is not 
liable for injuries to hogs merely be- 
cause it has neglected to fence, since 
what would be a lawful fence would 
not exclude them. Atchison, etc., R. 
Co. v. Yates, 21 Kan. 613. 

76. Missouri Pac. R. Co. v. Brad- 
Shaw, 33 Kan. 533, 6 P 917; Halverson 
v. Minneapolis, etc., R. Co., 32 Minn. 
88, 19 NW 392 

77. See statutory provisions. 

78. Abbey v. Schaff, 108 Kan. 85, 
194 P 190. 

79, See statutory provisions. 

Contributory negligence of owner: 
Allowing animals to go at large see 

infra §§ 1577-1579. 

Escape of animals from inclosure or 

control see infra § 1582. 

80. Inman v. Chicago, etc., R. Co., 
60 Iowa 459, 15 NW 286; Hinman v. 
Chicago, ete., R. Co., 28 Iowa 491. 

fa] “Running at large,” as used in 
this statute, imports that the stock is 
not under the control of the owner, 
that it is not confined by inclosures 
to a certain field or place, nor under 
the immediate care of a shepherd or 


‘herdsman, and that it is left to roam 


wherever it may go. Valleau v. Chi- 
cago, ete., R. Co., 73 Iowa 723, 36 NW 
760; Hinman v. Chicago, etc., R. Co., 
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28 Iowa 491. 
Trespassing animals see 
79 


81. Welsh v. Chicago, ete. R. Co:, 
53 Iowa 632, 6 NW 13. 

82. Smith v. Kansas City, ete, R. 
Co., 58 Iowa 622, 12 NW 619. 

83. Valleau v. Chicago, etc., R. Co., 
73 Iowa 723, 36 NW 760. 

84. Inman Vv. eto Te ete., R. Co., 
60 Towa 459, 15 NW 2 

85. Grove v. Burlington, Ns 
Co., 75 Iowa 163, 39 NW 248. 

86. Effect of fence or stock laws 
in general see supra §§ 426, 1460, 1461. 

Violation of stock laws as contribu- 
tory negligence generally see infra § 
1581. = 
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etc., 


87. See infra § 1514. 
88. See infra §§ 1486-1501. 
89. Ind.—New Albany, etc., R. Co. 


v. Maiden, 12 Ind. 10; 
eee, Be Conve - Tilton, 
AmD 195. 


New Albany, 
12) Sindee ns: 


Mo.—Kitsoeck v. Chicago, ete., R. 
Co., (A.) 226 SW) 269; "Francis ‘v. 
Bush, (A.) 226 SW 57; Holland v. 


West End Narrow Gauge R. Co., 16 
Mo. A. 172. 

N. Y.—Bradley v. Buffalo, ete., R. 
Co. 34 NEY. (42'7% Corwin. Vv.) New 
York, ete... €o:, 13 N.Y. 42. 

Vt.—Aldrich v. Boston, etc., R. Co., 
91 Vt. 379, 100 A 765. 

Wis.—Curry v. Chicago, etc., R. Co., 
43 Wis. 665. 

Can.—Canadian Pac. R. Co. v. Car- 
ruthers, 39 Can. S. C. 251. 

Ont.—Higgins v. Canadian Pac. R. 
Co., 18 Ont. L. 12, 12 OntWR 1030. 

90. See supra § 1461. 

Oi th -—-Cairommetcan ne COnmay. 
Woosley, 85 Ill. 370; Cairo, ete, R. 
Co. v. Murray, 82 Ill. 76; Rockford, 
GlCr eevee CO. Live LIrish ) 72 Tee 0A: 
Ewing v.' Chicago, etc:., R. Co., 72 Ill. 
253) Ohio, éte., RCo: Vv. Jones, 63 Ill. 


473; Rabberman v. Hunt, 88 Ill. A. 
625; Wabash R. Co. v. Perbex, 57 Ill. 
A. 62. 


Ind.—Jeffersonville, etc., R. Co. v. 
O’Connor, 37 Ind. 95; Terre Haute, 
ete: oR. Go. v. Schaefer, 5 Ind. A. 86, 
OL INIED DT 

Iowa.—Fritz v. Milwaukee, etc., R. 
Co., 34 Iowa 337; Spence v. Chicago, 
etc., R. Co., 25 Towa 139. 

Kan. — Atchison, CLC vets CO. Ve 


Riggs, 31 Kan. 622, 3 P 305. 

Minn.—Watier v. Chicago, ete. R. 
Co., 31 Minn. 91, 16 NW 537. 

Mo.—Stanley v. Missouri Pac. R. 
Co., 84 Mo. 625; Growney v. Wabash 
R. Co., 102 Mo. A. 442,76 SW 674; 
Cole v. Chicago, etc., R. Co., 47 Mo. A. 
624; Boyle v. Missouri Pac. R. Co., 21 
Mo. A. 416; Morrow v. Missouri Pac. 
R. Co., 17 Mo. A. 103; Holland v. West 
End Narrow Gauge R. Co., 16 Mo. 
Aguie 

Nebr.—Chicago, etc., R. Co. v. Sims, 
17 Nebr. 691, 24 NW 388; Burlington, 
ete., R. Co. v. Brinkman, 14 Nebr. 70, 
15 NW 197. 

Pa.—Perrine v. Lake Shore, etc., R. 
Co., 44 Pa. Super. 235. 

Tex.—Texas, etc., R. Co. v. Webb, 
102 Tex. 210, 114 SW 1171; Interna- 
tional-Great Northern R. Co. v. Allen, 
(Civ. A.) 7 SW (2d) 900; Ft. Worth, 
ete.,. R. Co. Va. Polsonss(Cinae Ae LOG 


Sw 429. 
92. Peoria, ete., R. Co. v. Champ, 


75 LIT. 5273. Kansas, Pae/ Re Cog ve 
Landis, 24 Kan. 406; Atchison, ete., 
R. Co. v. Hegwir, 21 Kan. 622; Cen- 


tral “Branch (Re. Cos vin Wea. Zoe iwans 
353; Pittsburgh, etce., R. Co. v. Meth- 
ven, 21 Oh. St. 586; Red River, etc., 
R. Co. v. Dooley, 35. Tex. Civ. A, 364; 
80 SW 566. 

93. See supra § 1469. 

a what places see infra §§ 1486— 


150 
Ill.— Toledo, etc., R. Co. v. Bar- 


oe 
low, 71 Ill. 640; St. Louis, etc., R. Co. 
ete; BR. rCay hy: 


v. Stapp, 53-Ill. A. 600. 

Ind.—Indianapolis, 
McClure, 26 Ind. 370, 89 AmD 467; 
Indianapolis, ete:, R. Co.. v. Caldwell, 
Si Ind. 39'%. 

Ky.—Louisville, ete., Turnp. Road 
Co. v. Ballard, 2 Mete. 177. 

Minn.—Locke v. First Div. St. Paul, 
ete, Re Cos 15° Minn. 850: 

Tex.—International, ete, R. Co. v. 
Cooke, 64 Tex. 151; Missouri Pac. R. 
Co. v. Lawler, 3 Tex. A. Civ. Cas. § 19. 

95. Houston, etc., R. Co. v. Nuss- 
baum, 43 Tex. Civ. A. 410, 94 SW 1101; 
Galveston, etc., R. Co. v. Kropp, (nes. 
Civ eA ot sw 819; Missouri, etc., R. 
Co. v. Tolbert, (Tex. Civ. A.) 90 SW 
508. 

[al Proof of negligence in the con- 
struction or repair of fences volun- 
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laws.°° Where the statute does not require the rail- 
road to fence but provides for its absolute liability 
for the killing of stock if it does not,®’ and for its 
liability for negligent operation of its trains only, 
if it fences, a railroad which has not fenced is held 
absolutely liable for stock killed, even where the 
stock law prohibiting animals at large is in force.°® 
Under statutes making a railroad liable if its road 
is not fenced “unless the injury complained of is 
occasioned by the willful act. of the owner or his 
agent,’ it is held that recovery can be had, even 
though the animal was unlawfully at large when in- 
jured,? and even though the owner was euilty of 
negligence resulting in the animal’s being at large,° 
and even though he permitted it to run at large in 
proximity to defendant’s unfenced railroad track.! 
Statutes in other jurisdictions place the same abso- 
lute liability on railroads for injuring animals un- 
lawfully at large, changing however the requirement 
of proof of the owner’s willful act necessary to ex- 
empt the railroad, to proof of “negligence or willful 
act or omission of the owner or his agent, or of the 
custodian or his agent;”® and under these statutes 
the railroad is liable unless it can establish its de- 
fense by the required proof,® either that the owner. 
failed to take the precautions to prevent the animals 
getting at large that an ordinarily cautious or pru- 


dent man under the circumstances would have tak- 
tarily built is not proof of negligence | Co., supra. 
in the operation of trains, making a 9. 
railroad liable where it is not obliged | Ill. 365; 
to fence. Missouri, ete., R. Co. v. Tol- | Hanks, 36 Il. 
pert, (Tex. Civ. A.) 90 SW 508. 

96. Gorman v. Pacific R. Co., 26 
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Toledo, etc., R. Co. v..Darst, 51 
Sg BS Es CO ay 
Co. v. Tretts, 96 Ind. 450; 
etc., R. Co. v. Quade, 91 Ind. 295; Jef- 


en,’ or that he consciously either did or omitted to — 


do something that he knew might result in his ani- 
mals’ getting at large.® 

[§ 1480] g. Place of Entry of Animal upon 
Track—(1) In General. In an action against a rail- 
road company for injury to animals due to a failure 
to maintain fences, it is the place where the animal 
entered upon the track and not the place of the ac- 
cident which fixes the liability.® If the entry was 
at a place where there should.have been a fence but 
was not the company is liable,!° although the acei- 
dent occurred at a point where no fencing was re- 
quired,t2 or where a sufficient fence was main- 
tained;12, while on the other hand the company is 
not liable if the animal entered at a place where there 
was a sufficient cattle guard,1? or where the company 
was not required to fence,'* although the accident 
occurred where the company should have maintained 
a fence but failed to do so,1*° unless the passage of 
the animal along the track from the place of entry, 
which was not a place required to be fenced, to the 
place of injury was due to the absence of a cattle 
guard at an intermediate place which it was the 
duty of the company to close with a cattle guard.'® 
To recover against a railroad for injuries to animals, 
on the ground of failure to fence plaintiff must prove 
the railroad’s duty and failure to fence where the 


[a] Reéntry after leaving track.— 
(1) If an animal after entering and 
wandering upon a railroad track sub- 
sequently entirely leaves it and then 
reénters at another point where fenc- 
es should be maintained, and is -in- 


Wabash, etc., R. 
Louisville, 


Mo. 441, 447, 72 AmD 220; Willett v. | fersonville, etc, R. Co, v. Lyon, 72] jured, the company is liable, notwith- 
Oregon-Washington R., etc., Co., 94 Ind. 107; Foster v. St. Louis, etc, R.| standing the original entry was at a 
Wash. 71, 162 P 14. Co., 90 Mo. 116, SW 138; Moore v.| point where no fence was required 

‘When an injury is done, the omis- Wabash, etc., R. Co., 81 Mo. 499;]| (Atchison, ete., R. Co. v. Cash, 27 Kan. 


sion. to fence will be weighed along 
with the other circumstances in de- 
termining the measure of diligence to 


196; 


Nance v. St. Louis, ete., R. Co., 79 Mo. 
Creson v. Missouri, 
152 Mo. A; 197. 1838 SW 57; 


587); (2) or where a proper fence 
was maintained over which the ani- 
mal entered (Louisville, ete., R. Co. 


6tew R.TCos 
Coreoran 


be used by the company or its agents. 
The want of the fence will increase 
the care required in order to prevent 
wrongs. In leaving the road unpro- 
tected the company is aware that cat- 
tle may stray upon it, and its exer- 
tions must be increased in order. to 


avoid injuries under such circum- 
stances.” Gorman v. ‘Pacific | R., 
supra. 

97. See statutory provisions; and 
also supra § 1471. 

98. See statutory provisions; and 
also supra § 1470. 

99. Ft. Worth, etc., R. Co. v. Pol- 


son, (Tex. Civ. A.) 106 SW 429 (under 
a statute changing the law under 
which Houston, etc., R. Co. v. Nuss- 
baum, 43 Tex. Civ. A. 410, 94 SW 1101, 
and Missouri, ete., R. Co. v. Tolbert, 
(Tex. Civ. A.) 90 SW 508, were de- 
cided). 
1. See statutory provisions, 


2. Krebs v. Minneapolis, ete. R. 
Co., 64 Iowa 670, 21 NW 181. 
3. Krebs v. Minneapolis, ete, R. 


Minneapolis, ete., R. Co., 
66 Iowa 131, 23 NW 299. 

5. See s statutory provisions. 

6. Stitt v. Canadian Northern R. 
Co., 23 Man. 43; Rogers v. Grand 
Trunk Pac. R. Co., 22 Man. 349; Parks 
v. Canadian Northern R. Co., 21 Man. 
108; Dixon v. Canadian Pac. R. Co., 
39 N. B. 305 (recovery: defeated on 
proof of plaintiff's negligence). But 
see Hupp v. Canadian Pac. R. Co., 20 
B C. 49 (holding that an escape of 
animals while being driven on the 
owner's premises has been held not to 
make them “at large” within the 
meaning of the statute), 

7. Koch vy. Grand Trunk Pac. R. 
@o:, Lop sask yLi7 35. 

8. Koch y. Grand Trunk Pac. R. 


v. Wabash R. Co., 138 Mo. A. 408, 122 
SW 7438; Edie v. *Kansas City South- 
ern R. Go., 133 Mo. A. 9, L129 SIW 289385 
Sowders v. St. Louis, ete., R. Co., 127 
Mo. A. 119, 104 SW 1122; Kirkpatrick 
v. Illinois Southern R. Co., 120 Mo. A. 
416, 96 SW 1036; Redmond v. Mis- 
souri, etc., R. Co., 104 Mo. A, 651, 77 
SW 768; Ehret v. Kansas City, etc., 
R. Co., 20 Mo. A. 251; Wilson v. Wa- 
bash, ete.,.R. Co., 18 Mo. A. 258; Chi- 
cago, etc., R. Co. v. Sevcek, 72 Nebr. 
793, 101 NW 981, 110 NW 689. 

10. Louisville, eter Rial Coury. 
Thomas, 106 Ind. 10, 5 NE 198; Cleve- 
land, ete., R. Co. v. Vincent, 60 Ind. A. 
476, 109 NE 810; Louisville, ete., R. 
Co. v. Hart, 2 Ind. A. 130, 28 NE 318; 
Snider v. St. Louis, ete., Eu Coy 73 
Mo. 465; Creson v. Missouri, ete., R. 
Co., 152 Mo. A. 197, 183 SW 57; Kirn 
v. Cape Girardeau, etc., : 
Mo. A. 708, 129 SW 475; N. CG, 
ta: Co. uv. Brown, Lo Tenn, \Clva vA. 
179, 181; and cases infra notes 11, 12. 

11. -Ill.—Alsop v. Ohio, etc., R. Co., 
19 Ill. A. 292: 

Ind.—Wabash R. Co. v. Forshee, 77 
Ind. 158. 

Kan.—Kansas City, ete., R. Co. v. 
Burge, 40 Kan. 786, 21 P 589. 

Mo. i Vv: St, souis, “ete; R. 
Co., 73 Mo. 465; Creson v. Missouri, 
ete.) Re Co., 162i Moh Ara tL33Siyi 
57; Kimball v. St. Louis, ete., R. Co., 
99 Mo. A. 335, 78 SW 224; Warden v. 
Missouri, etc., R. Co., 78 Mo. A. 664. 

Or.—Sullivan v. Oregon R., ete., 
Cone LoOr 329) (242) 208% 

12. Jeffersonville, ete., R. Co. v. 
Avery, 31 Ind. 277; Louisville, etc., 
R. Co. v. Etzler, 3 Ind. A. 562, 30 NE 
32; Green v. St. Paul, etc., R. Co., 60 
Minn. 134, 61 NW 11380; Sappington 
Vv. Chicago, ete., R..Co., 95 Mo, A. 387, 
69 SW 232. 


v. Thomas, 106 Ind. 10, 5 NE 198). 
13. Chicago, ete., R. Co. v. Farrel- 
Ly} Selle PAGE6O: 
14. JIll—Great Western R. Co. v. 
Morthland, 30 Ill. 451 
R. Co. Quick, 


Ind. —Indiana, etc., 
109 Ind. 295, 9 NE 788, 925+ Pitts- 
burgh, etc., R. Co. v. Staton, 82 Ind. 
A. 211, 145 NE 556. 

Iowa.—Gibson v. Iowa Cent. Ry Co: 
186 Iowa 415, 113 NW 927. 


Kan.—Missouri Pac. R. Co. v. Leg- 


gett, 27 Kan. 323. 

Mo.—Moore v. Wabash, ete., R. Co., 
81 Mo. 499: Nance vy. St. Louis, etc., 
R. Co., 79 Mo. 196; Cecil v. Pacifie R. 
Cox, 47 Mo. 246: ‘Roberts v. Quincey, 
etc., R. Co., 49 Mo. A. 164: Pearson v. 
Chicago, ete., R. Co., 33 Mo. A. 548. 

N. Y.—Dolan Vi. Newbureh, ete., “R. 
Co., 120 N. Y. 571, 24 NE 824. 

Okl1.—St. Louis, (Rents ill ace 
Smith, 41 Okl. 314, 137, P 357, 

Or.—Eaton v. McNeill, 31 Or. 128, 
49 P 875. 

Wis.—Bennett v. Chicago, ete. R. 
Co., 19 Wis. 145. 

15. St. Louis, ete., R. Co. v. Linder, 
89 Ill. 4338, 89 AmD 319: Chicago, etc., 
R. Co. v. Farrelly, 3 Til. A. 60; Mis- 
souri Pac. R. Co. v. Leggett, 27 Kan. 
323; Redmond y. Missouri, ete, R. 
Co., 104 Mo. A. 651, 77 SW 768. 'See 
Bremmer v. Green Bay, ete: RaiGoy 
61 Wis. 114, 20 NW 687 (plaintife to 
recover must show that the animal 
entered at a place where there should 
have been a fence, but was not). 

16. "Toledo, ete, Ri Co.- vo. Delis= 
plane, 119 Ill. A. 122; Chicago, etc., R. 
Co. v. Blair, 75 Ill. A. 659; Wabash 
R. Co. v. Pickrell, 72 Ill. A. 601; Samp- 
son v. Atchison, ete., R. Co., 312 Mo. 
666, 281 SW 52; Nashville, ete., R. 
Boe v. Hughes, §4 Tenn. 450, 29 SW 


Comey, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


animal entered,'? and that the animal entered at such 
place.*® In the absence of other proof, however, 
the place on the track where the animal was injured 
will be taken as marking the point of entry,!® and 
it has been held that it is not necessary to allege or 
prove entry on the track at a place where the rail- 
road should have fenced but had not, except where 
the animal is struck at a point where the railroad is 
not required to fence.?° -If there are two or more 
Openings in the fence, which it was the railroad’s 
duty to keep closed, it is not necessary to prove 
through which opening the animal went on to the 
track where it appears in the evidence that it went 
through one of them.?! But the fact that there were 
openings in the fence made for the use and conven- 
ience of plaintiff which it was not the railroad’s 
duty to keep closed,?? through which the animals 
might have gone on to the track, will not affect the 
liability of defendant railroad if it is proved that the 
animals entered the right of way at some other open- 
ing which it was the railroad’s duty to keep closed.?* 

[§ 1481] (2) Entry from Highway. Where rail- 
road companies are required by law to maintain fene- 
es and cattle guards,** the company will be lable for 


injuries to animals which go upon the track from’ 


a highway running parallel therewith, where no 
fence is maintained,?® even though the railroad’s 
right of way occupies a part of the public highway,”° 


_or which enter at the intersection of a highway 


owing to the absence of or defective condition of 
cattle guards?7 or end or wing fence connecting 
therewith.*° If a cattle guard sufficient to turn 
ordinary stock is maintained the company is not lia- 
ble for an injury to an animal which enters from a 
highway by jumping over such cattle guard.*® Un- 
der statutes requiring fences and cattle guards and 
providing that “until such fences and cattle guards 
shall be duly made, the corporation shall be liable 
for all-damages which shall be done by their engines 
to animals” on their tracks,?° the company is: liable 
without regard to whether at the time of entry the 
animals were rightfully or wrongfully upon the high- 
way;*! but, under later statutes in some of these 
jurisdictions omitting this “absolute liability” clause, 
as it is called, with reference to cattle guards, but 
retaining it as to fences,?” it is held that there is no 


7) Pittsburgeh,. setc. COL Vs 
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Avery, 31 Ind. 277. 
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statutory liability on a railroad for injuries to a 
trespassing animal which entered from the highway 
over a cattle guard which was not sufficient to turn 
cattle.** In jurisdictions where the statute requir- 
ing railroads to build fences and eattle guards is 
construed as designed to protect only the owner or 
custodian of animals rightfully on the adjoining 
land or in the highway,** it is held that if the animal 
injured was unlawfully at large and wrongfully upon 
the highway at the time of entry, the company is not 
hable, although sufficient fences or cattle guards 
were not maintained,*®® unless, as at common law, the 
injury was wantonly, recklessly, or willfully in- 
flicted,?® although in some of these jurisdictions un- 
der later statutes using the “absolute liability” clause 
with reference to cattle guards,®* a railroad is liable 
in case of failure to construct cattle guards regardless 
of whether the animal injured was rightfully or 
wrongfully upon the highway.?8 An animal is not 
wrongfully upon a highway as regards the railroad 
if it got there by escaping from an inclosure through 
a defect in the railroad fence at some other point.*® 
Where the statute exempts the railroad from absolute 
lability if proper cattle guards are constructed,*® 
the railroad will not be liable for injuries to eattle 
coming on to the track over a properly constructed 
cattle guard unless the injury was willfully or reck- 
lessly inflicted.44 In the absence of a statute ré- 
quiring hog-proof cattle guards, the railroad is not 
liable for trespassing hogs getting on to the track at 
a public crossing, in the abseACe of willful or inten- 
tional injury.*? 

[§ 1482] (3) Entry Peon Lands Where Trespass- 
ing. The hability of railroad companies for injuries 
to animals due to the absence of or defects in fences, 
where the animals are wrongfully upon the premises 
from which they enter upon the railroad track, de- 
pends upon the application of the particular statute 
under which the action is brought.4® Under statutes 
held to be only for the benefit of adjoining owners 
or those whose animals are rightfully upon the prem- 
ises from which they enter,** the owner of an animal 
which enters upon the right of way from lands where 
trespassing eannot recover from the railroad be- 
cause of its failure to fence as required by statute,*® 
unless the animals escaped to such premises through 
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22. See infra § 1524. 
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25. Emmerson v. St. Louis, ete., R. 
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41. Bateman v. Rutland R. Co., 54 
Misc. 312, 105 NYS 970 [aff 126 App. 
Div. 511, 110 NYS 506]. 

42. Schaff v. Tinkle, 96 Okl. 204, 
CRED la BS 

43. See cases infra this section. 
See infra § 1514. 

45. Me.—Russell v. Maine Cent. R. 
Co.,,100 Me. 406, 61 A 899; Allen v. 
Peston, ete., R. Co., 87 Me. 326, 32 A 

3 

Mass.—McDonnell v. Pittsfield, ete., 
Ry Corp: 7115, Massy 564° Hames v. 
Salem, etc., Reno. 208 Mass. 560, 96 
AmD 676. 

Mo.—Ferris v. St. Louis, etc., R. Co., 
30 Mo. A. 122; Carpenter v. St. Louis, 
ete., R. Co:, 25 Mo. A. 110. 

N. H.—Morse Me ‘Boston, @LC., HEt. 
Co., 66 N. H. 148,.28 A 286; Giles v. 
Boston, etc., R. Co., 55 N. H. 552: May- 
berry v: Concord R. Co., 47 N. H. 391. 

Tex.—Houston, etc., R. Co. v. Hol- 
lingsworth, 29 Tex. Civ. A. 306, 68 SW 


/ 
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a defect in some other fence which it was the duty 
In jurisdictions 
where the statutes are held to be in the nature of 
police regulations for the benefit of the public gen- 
erally,** the owner of an animal which enters upon 
the right of way from adjoining lands may recover 
from the railroad on the ground of its failure to 
fence, regardless of whether the animal was right- 
fully or wrongfully on the land from which it en- 
Under the former rule,*® if the railroad 
company itself owns the adjoining lands it is not 
obliged to fence against itself, and will not be liable 
for injuries to animals which, while trespassing upon 
its lands, go upon the track,®° but under the latter 
rule,®* the fact that the entry was from lands belong- 
ing to the railroad company is immaterial.®? 

[§ 1483] h. Place,** Nature, and Cause of Injury 
While ordinarily the injury to 
the animal, for which recovery under the fencing 
statute is sought, must have happened on defendant’s 


of the company to maintain.*® 


tered.*® 


—(1) In General. 
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right of way,®* and have been caused by a collision 


724, 

Vt.—Bemis v. Connecticut, ete., R. 
Oe, 42. Vtos15>,1 AmB 339> Morse v. 
Rutland, ete, R. Co, 27 Vt. 49. 

Eng.—Luscombe v. Great Western 
Re Con [2899102 1@y Be3l3y Ricketts Vv. 
Hast India, ete., Docks, ete., Co., 12 C. 
B. 160, 74 ECL 160, 138 Reprint 863. 

Can.—Rathwell v. Canadian Pac. R. 
Co., 9 CanLTOccNotes 4138. 

[a] In Ontario (1) the text rule 
obtains. Duncan v. Canadian Pac. R. 
Co., 21 Ont. 355; McLennan vy. Grand 
Mansi hOOs wore. C. Ck. Ald a Wall= 
son v. Northern R. Co., 28 U. C. Q. B. 
274; Gillis v. Great Western R. Co., 
Dolrey v. Ontario, 
(2) It 
was formerly held that as the require- 
ment as to fencing was for the benefit 
only of adjoining landowners and per- 
sons whose animals were rightfully 
upon such lands, there could be no re- 
covery if the animal entered upon the 
track from lands where it was tres- 
passing, but the statute of 1890 pro- 
vides that “no animal allowed by law 
to run at large shall be held to be 
trespassing on a place adjoining the 
railway merely for the reason that the 
owner or occupant of such place has 
not permitted if to be there,’ and so 
if there is a municipal by-law permit- 
ting animals to run at large,\although 
such by-law cannot authorize a tres- 
pass upon private property, yet not- 
withstanding as regards the landown- 
er the animal would be a trespasser, it 
will not be so considered as regards 
the railroad. Fenson v. Canadian Pac. 
R. Co., 8 Ont. L. 688, 4 OntWR 8738 [aff 
7 Ont. L. 254, 3 OntWR 227]. 

46. Gilman v. Furopean, ete. R. 
Co., 60 Me. 235; Keliher v. Connecti- 
cut River R. Co., 107 Mass. 411; Da- 
vidson v. Grand Trunk R. Co., 2 CanR 


Gass sid...o Oilts ia. .574, 2- Ontwak 
185. : 
47. See infra § 1516. 


48. Ind.—Indianapolis, etc., R. Co. 
v. Townsend, 10 Ind. 38. 

Kan.—Missouri Pac. -R. 
Roads, 33 Kan. 640, 7 P 213. 

Minn.—Gillam v. Sioux City, etc., R. 
Co., 26 Minn. 268, 3 NW 3538. 

N. Y.—Corwin v. New York, etc., R. 
Corman ete. 


Co. any: 


Oh.—Marietta, ete., Com seve 
Stephenson, 24 Oh. St. Yad 

Wis. v. Chamberlain, 13 
Wis. 637. 

49. See supra text and note 45. 

50. Cornwall v. Sullivan R. Co., 28 
Nee L6d 

51. See supra text and note 48. 

52. Bellefontaine R. Co. v. Reed, 33 
Ind. 476. 

53. Place: 


Of entry see supra §§ 1480-1482. 
On bridge or trestle see infra § 1484. 


Private crossing see infra § 1516 et 
seq. 
Where fence required see 

1486-1501. } 

54. Seaboard Air Line R. Co. v. 
Coxetter, 82 Fla. 414, 90 S 469; In- 
galsbe v. St. Louis-San Francisco R. 
Co., 295 Mo. 177, 243 SW 323, 24 ALR 
1051 [rev (A.) 219 SW 1005]; Hocking 
Valley R. Co. v. Phillips, 81 Oh. St. 
453, 91 NE 118, 29 LRANS 573. 

{a} Adjoining field.—A _ railroad, 
neglecting to fence its right of way 
as required by Rev. St. (1909) § 3145, 
is not liable for the death of an ani- 
mal going from the right of way into 
an adjoining field and there killed by 
eating too much sorghum cane. In- 
galsbe v. St. Louis-San Francisco R. 
Co., 295 Mo. 177, 243 SW 323, 24 ALR 
1051 [rev (A.) 219 SW 1005]. 

(b] Adjoining railroad.—Where the 
animal went through an opening in 
defendant’s fence, crossed defendant’s 
right of way on to the unfenced right 
of way of an adjoining railroad, and 
was there struck by a train of the 
other road and killed, defendant is not 
liable. Hocking Valley R. Co. v. Phil- 
lips, 81° Oh. St. 453, 91 NE 118, 29 
LRANS 573. 

[ec] Injured in switch.—The fenc- 
ing statute is not applicable to an ac- 
tion based on negligence in the care 
of a switch in which plaintiff’s horse 
was injured. Seaboard Air Line R. 
Co. v. Coxetter, 82 Fla. 414, 90 S 469. 

55. See infra § 1484. 


infra §§ 


56. See infra § 1484 
57. See infra § 1484. 
58. Ark.—Harl v. St. Poul etc., R. 


Co., 84 Ark. 507, 106 SW 6 

Ind. —Louisville, etc., h LOH ya 
Thomas, 106 Ind. 10, 5 NE 198; Jeffer- 
sonville, etc., R. Co. v. Downey, 61 Ind. 
287; Louisville, ete., R. Co. v. Smith, 
58 Ind. 575; Indianapolis, ete., R. Co. 
v. McBrown, 46 Ind. 225; Campbell 
Vv. Indianapolis, etc.; Tract. (Ole er ris) 
Ind. A. 66, 79 NE 223; Childers v. 
Louisville, etc., R. Co., 12 Ind. A. 686, 
41 NE 21. 

Mo.—Foster v. St. Louis, ete, R. 
Co., 90 Mo. 116, 2 SW 1388; Seibert v. 
Missouri, ete., R. Co., 72 Mo. 565; Laf- 
ferty v. Hannibal, etc., R. Co., 44 Mo. 
291; Ingalsbe v. St. Louis-San Fran- 
cisco R. Co., (A.) 219 SW 1005 [rev on 
other grounds 295 Mo. 177, 2483 SW 
323, 24 ALR 1051]; Eggleston v. Kan- 
sas City Southern R. Co.,.177 Mo. A. 
346, 164 SW 169; Hires v. St. Louis, 
etc., R. Co., 157 Mo. A. 46, 137 SW 60. 

Tenn.—Sinard v. Southern Ee Cos; 
101 Tenn. 473, 48 SW 227; Nashville, 
etc., R. Co. v. Sadler, 91 Tenn. 508, 19 
Sw 618, 30 AmSR 896, 

Tex.—International, etc., R. Co. v. 
Hughes, 68 Tex. 290, 4 SW 492; Mis- 
souri, ete: BRi.Co.v.cOrr, (Clive Ase ore 


qe 


[§§ 1489-1484 : 


with a train,®® this is not necessarily so under the 
construction of the particular statute®® or even ir- 
respective of statutes requiring fences.°* 

[§ 1484] (2) Collision with Train—(a) Neces- 
sary. Collision with the train has been held essen- 
tial under statutes providing that the railroad shall 
be liable on failure to fence for animals killed or 
injured by the engines or cars of the railroad,°® or 
by its agents, engines, or cars, 52 or by, its agents, 
employees, engineers, or cars,°° or killed or injured 
by any train, engine, or cars,** or if its engines or 
ears shall kill or maim any domestic animals;°? or 
under a section of a statute providing that a railroad 
shall be liable for all damages to stock from failure 
to fence where the title of the act restricts it to stock 
injured by railway trains.°? 
there can be no recovery where animals upon the 
right of way are frightened by approaching trains and 
are injured in jumping from the track;°* or by run- 
ning upon bridges or trestles,°> or against wire 


Under these statutes, 


SW 343; Quanah, etc., R. Co. v. Price, 
(Civ. A.) 192 SW 805; Ft. Worth, 
ete., R. Co. v. Brown, (Civ. A.) 173 SW 
943; Railway Co. v. Ritter, (A.) 16 
SW 909; Houston, ete., R. Co. v. Har- 
ris, 3 Tex. A. Civ. Cas. § 224. See Mis- 
souri, ete., R. Co. v. Meyer, (Civ. A.) 
161 SW 12 (holding that, where there 
is no statute requiring a railroad to 
fence its right of way but where there 
is a statute declaring that, when a 
railroad has not done so, and an ani- 
mal is injured by a passing train, the 
fact of such injury shall constitute 
prima facie evidence of negligence on 
the part of the railroad, the railroad 
is not liable for injuries to a cow fall- 
ing into an unguarded hole on its right 
of way). 

Man.—McKellar vy. Canadian Pac. R. 
Co., 14 Man. 614. 

59. Schertz v. Indianapolis, etce., R. 
Cos; 107) Bb hath” 12) Te VAL Boag 
Jimerson v. Erie R. Co., 203 N. Y. 518, 
97 NE 48, 87 LRANS 1181; Knight v. 
New: York, ete:,. R. Co,;.99 N: Wi 25 ek 
NE 108 [rev 30 Hun 415]; Snack v. 
New York Cent. R. Co., 223 App. Div. 
192, ae i NYS 739; Hyatt v. New York, 
ete., R. Co., 64 Hun 542, 19 ps fo oor 

So.  Wetforson ville, ete., R. v. 
Dunlap, 112 Ind. 93, 13 NE 403 Cola: 
ing that the effect of the prior statute 
had not been altered by the changed 
wording of this section). 

61. Seaboard Air Line R. Co. v. 
Coxetter, 82 Fla. 414, 90 S 469. 

62. Hunt v. White Sulphur Springs, 
etc., R..Co.,. 63 Mont. 508, 208 P 917. 

63. Thayer v. Snohomish Logging 
Co., 102 Wash. 458, 172 P 552. 

64 Peru, etc., R. Co. v. Hasket, 10 
Ind. 409, 71 AmD 885; lafferty v. 
Hannibal, ete., R. Co., 44 Mo. 291. 

65. Ill.—Stump v. Chicago, ete., R. 


Co., 84 Ill. A. 28; Chicago, ete., R. Co. 
v. “Taylor, ‘8 TN: AL 208) 
altimore, “ete:; Ry (Coe vi 
Thomas, 60 Ind. 107. 
3 Louis, ete, R. 
Co., 90 Mo. 116, 2 SW 138. 
Mont.—Hunt v. White Sulphur 
68 Mont. 508, 208 


Springs) ete, AR. Co;, 
tesa lea 


PN. Y.—Jimerson v. Erie R. Go., 203 
N. Y. 518,°97 NE 48, 37 LRANS 1181; 
Knight v. New York, ete); R. Co., -99 
N. Y. 25, 1 NE 108 [rev 30 Hun 415]; 
Hyatt v. New York, ete., R. Co., 64 
Hun 542,19 NYS 461. 

Tenn.—Nashville, ete., R. Co. v. Sad- 
ae 91 Tenn. 580, 19 SW 618, 30 AmSR 

Tex.—International, ete., R. Co. v. 
Hughes, 68 Tex. 290, 4 SW 492; Qua- 
nah, etc.,; R.. Co. v. Price, (Civ. A,) 192 
SW 805; San Antonio, ete., R. Co. v. 
Tamborello, (Civ. A.) 67 SW 926. 

Wash.—Thayer v. Snohomish Log- 
ging Co., 101 Wash. 458, 172 P 552. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1484-1485] 


fences;°° or in an attempt to jump a eattle guard ;°7 
or go upon the right of way and are injured by fall- 
ing into a cut, pit, or well,®® or eating poison grass,°° 
or drinking eotton- seed oil escaping from a wrecked 
ear;"° or are injured by the employees of the rail- 
road in extricating them from a bridge or trestle.71 
These statutes are construed so strictly as to ex- 
clude recovery for an animal not struck by the train, 
even though tied to another animal which was 
struck.*? But even in these jurisdictions a recov- 
ery may be had for injuries to an animal resulting 
from a cause other than collision with a train, where 
it is sought on the grounds of the railroad’s negli- 
gence in failing to perform its statutory duty to 
fenee,** provided only the injuries are the natural 
and proximate result of such negligence,?* and plain- 
tiff is one to whom the duty to fence is owed.75 
Nor are the restrictive words in the statute held to 
apply to recovery for injuries caused by the willful 
or wanton acts of the railroad’s employees.7® 

[§ 1485] (b) Not Necessary. Collision with the 
train has been held not to be essential under statutes 
imposing liability for stock injured when the injury 
results from want of a fence;77 or for: animals 
killed or wounded “by the engine or ears . . . or 
in any other manner whatever in operating such rail- 
way;”*’ or for animals killed or injured by negli- 
gence, “and a failure to build and maintain. . . 
fences as above provided shall be deemed an act of 
negligence on the part of such companies ;’’"® or “for 


RAILROADS 


[52 C.J.] 37 


reasonable damages for any injury—whenever such 
killing or injury is caused by any moving train or 
engine or cars upon such track;”®° or “for any and 
all damages which shall be done by the agents, en- 
gines or trains to any cattle’ on defendant’s road;8+ 
or where a statute imposing liability for damages 
done by agents and engines is supplemented by other 
legislation making it mandatory on railroads to build 
fences.8* In these jurisdictions, the company is 
hable whenever the injury is the natural and prox- 
imate result of its neglect of its duty in regard to 
fencing,®* and the injury is due to the want of a 
fence, within the meaning of this rule, whenever the 
want of a fence in connection with the acts of defend- 
ant is the proximate cause of the injury.** A recoy- 
ery is allowed under these statutes where animals on 
the right of. way are injured by being frightened by 
approaching trains and running upon bridges or tres- 
tles,8°> or into wire fences,®® or are injured by the 
negligence of the servants of the company in extri- 
eating them when caught in bridges or trestles.*? 
Where fences are constructed the company will be 
liable for injuries to animals not caused by the op- 
eration of its trains but by the fence itself owing 
to its dangerous or defective structure or condition.®*® 
Where the statute in express terms specifies the caus- 
es of injury for which recovery is allowed,** recov- 
ery may be had for injuries resulting from the causes 
named,?° provided the losses are the proximate con- 


Ont.—Douglas v. Grand Trunk R. 
Co, 9 CankRCas 27. 

66. Schertz v. Indianapolis, etc., R. 
OO. LOT ST 7 bagel 12 Th. A, 304]; 
Texas, etc. Re Co. vs Mitchell, (Tex: 
A.) 17 SW 1079; McKellar v. Canadian 


Pac. R. Co., 14 Man. 614. 
67. Schertz v. Indianapolis, etc., R. 
Go; LOT TW. S77 [aff 12° De A. 304]; 


Ohio, etc., R. Co. v. Cole, 41 Ind. 331. 
6S. Iinois Cent.. R.-Co.. v: Car- 
raher, 47 Ill. 333; Hughes vy. Hannibal, 
etc., R. €o., 66 Mo. 325; Snack v. New 
York Cent. R. Co., 223 App. Div. 192, 
get NYS 739; Jones v. Nashville, etc., 
Co., 104 Tenn. 119, 56 SW 852; Sin- 
ad y. Southern R. Co., 101 Tenn. 473, 
48 SW 227. 
eon Ets Worth, ete nh. .Co: Vv: 
Brown, (Tex. Civ. A.) 173 Sw 943. 
70. St. Louis Southwestern R. Co. 
v. Bailey, (Tex. Ciy. A.) 168 SW 406. 


71. Seibert v. Missouri, etc., R. Co., 
72 Mo. 565. 
GUC. ee) COM Vis 


72. Jeffersonville, 
Downey, 61 Ind. 287. 

73. I11.—Cooke v. Chicago, etc., R. 
Co, 226-1 A, U3) Louisville;vete;, R- 
Co. v. Upton, 18 Ill. A. 605. 

Ind.—Indianapolis, ete., R. Co. v. 
McBrown, 46 Ind. 229; Campbell v. 
Indianapolis, ete., Tract. Co., 39 Ind. 
A. 66, 79 NE 223. 

Me.—Gould v. Bangor, etc., R. Co., 
82 Me. 122, 19 A 84. 

Mo.—Webster v. Davis, (A.) 245 SW 
625 [transf sub nom. Webster v. U. 
S. Railroad Administration, (A.) 234 


SW 790]; Eaton v. Mississippi River, 
ete., R. Co., 201 Mo. A. 194, 209 SW 
974: Dubray v. Chicago, etc., R. Co., 


(A.) 182 SW 1092; McCaskey v. Quin- 
ey, ete., R. Co., 174 Mo. A. 724, 161 SW 


Mile BOLes Vv. Missouri, Pac. FR, Co., 
18 Mo. A. 274. 
N. Y.—Graham v. Delaware, 


etc., 
Canal Co., 46 Hun 386, 12 NYSt 390. 
Tenn.—Nashville, etce., R. Co. v. 
ge 139 Tenn. 505, 201 SW 755. 
Tex.—Rasco v. Houston, UG. Eve Or, 
(Civ. A.) 261 SW 449; Houston, etc., 
aes v. Harris, 3 Tex. A. Civ. Cas. § 
“These statutory remedies so far 
as they relate to compensatory dam- 
ages are cumulative, not exclusive. If 
a railroad company negligently fails 
to maintain the kind of enclosure re- 


| 


quired by law and in consequence of 
such negligence an animal strays up- 
on the track and is injured, the owner 
may recover the damages thus in- 
flicted upon him, though the manner 
of the injury may be outside the pur- 
view of the statutory remedies. An 
action will lie for the enforcement of 
a common law remedy for negligence 
in the performance of the statutory 


duty.” McCaskey v. Quincy, etc., R. 
Co., 174 Mo. A. 724, 726, 161 SW 277. 
74 See infra § 1561. 
75. See infra §§ 1514-1515. 


76. Chicago, ete., R. Co. v. Leiter, 
59 Ind. A. 212, 109 NE 213, 

77. Liston v. Central Iowa R. Co., 
70 Towa 714, 29 NW 445; Kraus v. 
Burlington, etc., R. Co., 55 Iowa 338, 
7 NW 598 


78. Atchison, ete,, R. Co. vi Jones, 
20 Kan. 527. 
79. Nelson v. Chicago, ete., R. Co., 


30 Minn. 74, 14 NW 360. 

80. Meier v. Northern Pac. R. Co., 
51 Or. 69, 98 P 691; Meeker v. North- 
ern Paci Ry Co.,721 Or, 513,28 2639; 28 
AmSR 758, 14 LRA 841. 

81. Middaugh v. Chicago, etc., R. 
Co., 114 Nebr. 488, 208 NW 139; Chi- 
cago, ete, R. Co. v. Cox, 51 Nebr. 479, 
71 NW 37 [disappr Burlington, etc., 
R. Co. v. Shoemaker, 18 Nebr. 369, 
NW 36573 “HMremont, “etc., Re. Co. v. 
Pounder, 36 Nebr. 247, 54 NW 509. 

82. Davis v. Central Vermont R. 
Co., 88 Vt. 460, 462, 92 A 973. 

“The Legislature, whatever its 
early purpose may have been, has 
now committed itself to the logical 
policy of requiring railroads to fence 
their lines; and that this obligation 
earries with it full responsibility for 
damages resulting from a failure to 
comply therewith, without regard to 
the particular manner tn which such 
damages result.” Davis v. Central 
Vermont R. Co., supra. 

83. Mikesell v. Wabash R. Co., 134 
Towa 736, 112 NW 201; Young vy. St. 
Louis, ete., R. Co., 44 Towa 172; Mis- 
souri Pac. R. Co. v. Heckel, 49 Kan. 
794, 31 P 693; Atchison. etc., Reo, Vv. 
Jones, 20 Kan. 527; Maher v. Winona, 
ete., R. Co., 31 Minn. 401,48 NW 105; 
Nelson v. Chicago, ete., R. Co., 30 
Minn. 74, 14 NW 360; Meeker v. 
Northern Pace. RR: Co., 21 Or, 513, 28 


P 639, 28 AmSR 758, 14 LRA 841. 

Proximate cause generally see infra 
§ 1561. 

84. Young v. St. Louis, etec., R. Co., 
44 Towa 172; Meier v. Northern Pac. 
Rei Os COT) oe soo te 

85. TIowa.—Mikesell v. Wabash R. 
Co., 134 Iowa 736, 112 NW 201; Liston 
v. Central Iowa R. Co., 70 Iowa 714, 
29 NW 445; Kraus v. Burlington, etc., 
R. Co., 55 Iowa 338, 7 NW 598; Young 
v. St. Louis, etc., R. Co., 44 Iowa 172. 

Kan.—Atchison, ete, R. Co. v. 
Jones, 20 Kan. 527. 

Nebr.—Middaugh y. Chicago, etce., 
R. Co., 114 Nebr. 438, 208 NW 139; 
Chicago, etc., R. Co. v. Cox, 5t Nebr. 
479, 71 NW 37 [disappr Burlington, 
etc., R. Co. v. Shoemaker, 18 Nebr. 
369, 2a NW! 3657 * 

Or.—Meeker v. Northern Pac. R. 
Co., 21 Or. 513, 28 P 639, 28 AmSR 758, 
14 LRA 841. 

Vt.—-Davis v. Central Vermont R. 
Co., 88 Vt. 460, 92 A 978. 

86. Missouri Pac. R. Co. v. Eckel, 
49 Kan. 794, 31 P 693; Missouri Pac. 
R. Co. v. Gill, 49 Kan. 441, 30 P 414. 

87. Atchison, ete., R. Co. v. Hd- 
wards, 20 Kan. 531. 

88. Louisville, ete., R. Co. v. Shel- 
ton, 43 Til. A. 220; Gould vy. Bangor, 
etc., R. Co., 82 Me. 122, 19 A 84; Reh- 
ler v. Western New York, etc., R. €o., 
8 NYS 286. 

89. See statutory provisions. 

$0. See cases infra this note. 

[a] Escape and loss of stock.—=| 
Under the Double Damage Act the 
company is liable for damages occa- 
sioned by failure to fence either where 
the damage is caused by the com- 
pany’s agents, engines, or cars, or by 
stock escaping from the adjoining 
lands; and under the latter provision 
a landowner may reeover for stock 
that escapes and is lost if such loss 
was the proximate consequence of the 
failure of the company to construct 
or maintain fences as required by the 
statute. Boggs v. Missouri, ete., R. 
Co., 156 Mo. 389, 57 SW 550. 

[b] Post hole sunk into right of 
way is included within the phrase “or 
other object along the line of said 
road’ in the statute making railroad 
companies liable for loss of siock 
straying upon an unfenced right of 
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sequence of the railroad’s default.®? 

. [§ 1486] 2. Particular Places Where Fence or 
Cattle Guard Required or Not Required®?—a. In Gen- 
eral. 
stances may create a common-law liability,°* the 
‘rules of liability for injuries to animals arising from 
failure to erect a fence or construct cattle guards** 
do not apply where the statute does not require the 
fence to be built or the cattle guard to be constructed 
at the particular place where the injury ocecurred.°®° 
A place to be within the meaning of the exception, 
express or implied, must be shown to be such by the 
use made of it rather than by the name given to 
~ it,°° and by a continued, regular use at that point 
as distinguished from an occasional use depending 
on the convenience of the railroad,®’ and, if the issue 
is raised, it must be shown not to be the result of 
a condition wrongfully or unlawfully created by the 
railroad’s act.°§ 

Fences in general. In applying the rule of nonlia- 
bility for injuries at places where fences are not re- 
quired, it has been held that a railroad is not required 
to fence such places as are expressly excepted from 
the operation of the statute.°® But where railroads 
are required by law to fence their roads, it is not the 
province or policy of the courts to create exceptions 
to the rule, and they will not do so except in view 
of some paramount public interest or paramount 
duty on the part of the company which would render 
the maintenance of fences improper,” and in the ab- 
sence of such considerations if the company has a 
right to fence and fails to do so it will be liable for 
any injury to animals oceasioned thereby.* A rail- 
road will not be relieved from fencing merely on 
the ground that it would be inconvenient to the com- 
pany,‘ or that the construction of a fence would be 


way required to be fenced, and injured 
by being frightened by a train and 
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Except as and to the extent that the circum- — 


ete., R. Co., 19 Wis. 145. 5. 
[a] Construction over Hudson Riv- | bold, 99 Ind. 91; 


difficult® or expensive,® or, if built in the only pos- 
sible place, would exclude part of the railroad right 
of way.’ The fact that its charter provides that a 
railroad shall maintain fences at certain places does 
not prevent the application of a general statute re- 
quiring fencing at all places where the road can be 
fenced.’ Under some statutes, making a distinction 
between places where a railroad is required to fence 
and places where it may fence if no inconvenience to 
the operation of the road or public access thereto is 
involved,® the liability for failure to fence at one 
of these places differs from liability for failure to 
fence at the other; liability for failure to fence at 
one of these places cannot be established by proof 
of liability for failure to fence at the other.?° 
Fences across streams. Where a railroad crosses 
a watercourse, it is sufficient if the fences are con- 
structed upon either side up to and connected with 
the bridge, trestle, or culvert, so as to prevent ani- 
mals from going upon the track, and it is not neces- 
sary to fence across the stream so as to prevent their 
escape under the track from an adjoining inclosure.** 
Cattle guards. Similarly, in applying the rule of 
nonliability for injuries to animals at places where 
cattle guards are not required, it has been held that 
a railroad is not required to maintain cattle guards 
where to do so would interfere with the public in- 
terest and convenience,!? or would endanger the 
lives of its employees,!* or at points not proved to be 
within the statutory description of places requiring 
them.14 But the fact that the railroad is not re- 
quired by statute to fence does not by implication 
relieve it from an obligation to construct cattle 
guards where the statute in express terms requires 
them.'® Nor does the fact that animals entered the 
right of way at a place where it could not fence or 


Ft. Wayne, etc., R. Co. v. Her- 
Greeley v. St. Paul, 


caused to run against a fence or other 
object. Hutsell v. Wabash R. Co., 
(Mo. A.) 209 SW 560. 

{c] Running into obstructions 
from fright.—Under a statute which 
expressly provides that, where ani- 
mals go upon a railroad track where 
it is not properly fenced,and are 
frightened by any passing locomotive 
or train on the road and are injured 
by running into fences or other ob- 
structions, the company shall be li- 
able, recovery can be had for injuries 
to an aninial so inflicted. Henson v. 
Williamsville, etc., R. Co., 110 Mo. A. 
595. 85 SW 597. 

91. Gordon v. Chicago, etc., R. Co., 
44 Mo. A. 201. 

, Proximate cause generally see infra 

1561. 

¢2. At what places required in gen- 
eral see supra § 428. 

93. See supra §§ 1454, 1469; and 
infra §§ 1487-1501. 

94. See supra §§ 1469-1473. 

95. See infra this section; and §§ 
1487-1501. 

96. Chicago, etc., R. Co. v. Ness, 56 
Ind, A. 285, 105 NE 250; International, 
etc., R. Co. v. Schram, (Tex. Civ. A.) 
138 SW 195. 

97. Tittle v. Butler County R. Co., 
139 Mo. A. 50, 120 SW 695. 

98. Kelver v. New York, etc., R. 
Go., 126 N.Y. 365, 27 NE) 553. 

99. I1l.—Illinois Cent. R. Co. v. 
Nui k Ls Dierks 


Nebr.—Chicago, etc., R. Co. v. 
Hogan, 27 Nebr. 801, 48 NW 1148. 


N. Y.—Schermerhorn v. Hudson 
River R. Co., 38 N. Y. 103. 
Wis.—Peters v. Stewart, 72 Wis. 


133, 39 NW 380; Bennett v. Chicago, 


er.—The charter of the Hudson River 
Railroad expressly relieves the com- 
pany from any obligation to maintain 
fences ‘‘where their railroad is con- 
structed in the river,’ and under this 
provision it is held that the different 
channels or creeks separating and 
flowing around intervening islands in 
the stream, although in local usage 
receiving different names, are a part 
of “the river’? and within the excep- 
tion of the provision. Schermerhorn 
v. Hudson River R. Co., 38 N. Y. 1038. 

1. Pittsburgh, etc., R. Co. v. Lauf- 
man, 78 Ind. 319; Atchison, ete, R. 
COMM SHAtt mi 8.o0 oem Oa EOn En S08. 
Atchison, ete, R. Co. v. Ash, (Kan. 
A.) 58 P.235. 

2. Atchison, etc., R. Co. v. Shaft, 33 
Kan. 521, 6-P 908; Chicago,, ete... R. 
Co. v. Green, 4 Kan. A. 133, 46 P 200. 

8. Iowa Cent. R. Co. v. Gunshee, 
49 Tll. A. 609; Banister v. Pennsylva- 
nia Co., 98 Ind. 220; Toledo, etc., R. 
Co. v.. Fly, 8 Ind. A..602, 36 NE 215; 
Jeffersonville, etc., R. Co. v. Peters, 1 
Ind. A. 69, 27 NE 299; Atchison, ete., 
R: Co, veo Shaft, 33 Kan.’ 621, 6 B-908; 
Hurt v. St. Paul, ete., R. Co., 39 Minn. 
485, 40 NW 618; Greeley v. St. Paul, 
ete., R. Co., 338 Minn. 186, 22 NW 179, 
53 AmR 16. 

4. Jll.—-Toledo, ete., R. Co. v. 
Franklin. 159 Ill. 99, 42 NE 319; Wa- 
bash R. Co. v. Howard, 57 Ill. A. 66. 

Kan.—Atchison, ete., R. Co. v. Shaft, 
$3) Kan. S216) 2908. 

Minn.—Greeley v. St. Paul, ete., R. 
Co., 33 Minn. 136, 22 NW 179, 53 Am 
SR_16. 

N. Y.—Tracy v. Troy, ete., R. Co., 
38 N. Y. 433, 98 AmD 54; Bradley v. 
Buffalo, etc., R. Co., 84 N. Y. 427. 

Tex.—Houston, ete., R. Co. v. Simp- 
son, 2 Tex. A. Civ. Cas. § 670. 


ete., R. Co., 33 Minn. 136, 22 NW 179, 
53 AmR 16. 5 

[a] If fence can be constructed it 
must be done. Louisville, etc., R. Co. 
v. Zink, 85 Ind. 219. 

6. Ft. Wayne, ete., R. Co. v. Her- 
bold, 99 Ind. 91. 

7. Lake Erie, etc., R. Co. v. Rook- 
er, 13 Ind. A. 600, 41 NE 470. 

8.. Gillam vy. Sioux City, ete., R. Co., 
26 Minn. 268, 3 NW 358. 

9. See statutory provisions. 

10. Stout v. St. Louis, ete., R. Co., 
142 Mo. A. 1, 125 SW 230. 

[a] Double and single damages.— 
Where a statute gives single damages 
for injuries to animals caused by fail- 
ure to fence where a railroad may 
fence, and double damages for failure 
to fence where it must fence, a suit 
to recover double damages cannot be 
sustained by proof of liability for sin- 
gle damages. Stout v. St. Louis, etc., 
R. Co., 142 Mo. A. 1, 125 SW 2380. 

11. Cagwin v. Chicago, ete., R. Co. 
113 Iowa 175, 84 NW 1032; Grand 
Trunk R.°Co. v. James, 31.Can. S! G. 
od 1) Ont. ay L2i7 atic si. Ont: 

[a] If animals escape under bridge 
from an adjoining inclosure and aft- 
erward go upon the track at a public 
crossing where the company is not 
required to fence, and are injured, the 
Coens ie ne bs liable. Cagwin 
v. icago, ete. RR. Co;, 113 Io 
84 NW 1022. wea 

12. Robertson v. Atlantic, ete., R. 
Co., 64 Mo. 412. a 

13. De Graw v. Chicago, etc, R. 
Co., 101 Nebr. 724, 164 NW 706. 

14. Stern v. Michigan Cent. R. Co., 
76 Mich. 591, 48 NW 587. 

15. Brown v. Oregon Short Line R. 
Co., 20 Ida. 364, 118 P 768. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


construct cattle guards relieve it from liability for 
failure to construct cattle guards at intermediate 
points between place of entry and place of colli- 
sion,*® especially where it is shown that the animals 
strayed along the track for a long distance and be- 
yond other places where a cattle guard would have 
turned them off the track.17 Under the statutes gen- 
erally,‘® cattle guards must be placed at the limits 
of places where the duty of fencing begins, to pre- 
vent animals from passing from unfenced places upon 
the tracks beyond.}® : 

Interpretation and effect of exceptions. In the 
absence of express exceptions as to places where fene- 
es or cattle guards are required, the statutes will be 
given a reasonable construction according to their 
object and intention,*° and an exception will be im- 
plied wherever the maintenance of a fence or cattle 
guard would be unreasonable or improper,”! would be 
unlawful,?? would interfere with the necessities and 
convenience of the public in travel or in transacting 
business with the railroad,?* would unreasonably 
interfere with the railroad in the proper use of its 
own property or in transacting its business with 
the public,?* would endanger the lives of its em- 
ployees engaged in switching or operating its trains,”* 
or would entrap straying animals and put them in 
the way of passing trains without possibility of es- 
cape.” 
publie and not that of the railroad company,’ or of 

16. De Graw v. Chicago, etc., R. 


Co., 101 Nebr. 724, 164 NW 706. 
17. De Graw v. Chicago, etc., R. 


fra §§ 1487-1489. 


-€p., supra. az 
18. See statutory provisions. | er, 6 Ind, 141. 
“19. Illinois Cent. R. Co. v. David- 23. 


son, 225 Ill. 618, 80 NE 250 [aff 125 


Til. A. 420]; Iowa Electric R. Co. v. | 86; 
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But the interest and convenience of the. 


Cities, towns, and villages see in- 


Highways see infra §§ 1495-1497. 
Lafayette, etc., R. Co. v. Shrin- 


7 Ind.—Bechdolt v. Grand Rap- 
ids, ete., R. Co., 113 Ind. 343, 15 NE 29. 
Evansville, etc., R. Co. v. Willis, 
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a private business enterprise,?* is the controlling con- 


sideration; ahd an exception based upon interference 
with the business of the railroad can only be sus- 


tained on the ground that it promotes the public good _ 


by conserving the ability of the railroad to discharge 
its duties to the public.?® 

[§ 1487] b. Cities, Towns, and Villages—(1) In 
General. Under statutes requiring railroads to 
fence but expressly excepting “within the limits 
of towns, cities and villages,’®°® there can be no re- 
covery for injuries to animals based solely on the 


failure to fence, where the failure to fence relied - 


on is within the limits of a town, city, or village.** 
A “town” in these statutes means a collection of 
houses larger than a village and smaller than a city, 
having no reference to territory incorporated as a 
town under the township organization laws. A 
“village” is a small group of houses for dwellings 
or business or both, in the country, regardless of 
whether or not they are situated upon regularly 
laid out streets and alleys.** Except in particnlar 
situations,** railroads are not relieved from liabil- 


ity for failure to fence, merely because the road is — 


within the limits of a city, town,or village, where 
such places are not excepted from the operation of 
the fencing statute;*° and this is the rule where 
the statute makes it obligatory upon railroads to 
build fences in terms broad enough to include cit- 
ies, towns, and villages,?® and where there, is no 


549; Atchison, ete., R. Co. v. Shaft, 
33 Kan. 521, 6 P 908; Greeley v. St. 
Paul, etc., R. Co., 33 Minn. 136, 22 NW 
179, 53 AmSR 16. } 

28. Schoonover v. St. Louis, ete., 
R. Co., 207 Mo. A. 489, 233 SW 489. 
k Wabash, etc., R. Co. v. Tretts, 
96 Ind. 450. 


Jackson, 70 Kan. 791, 79 P 662; Fuller 
v. Lake Shore, etc., R: Co., 108 Mich. 
690, 66 NW 593; Nashville, etc., R. 
ae v. Hughes, 94 Tenn. 450, 29 SW 

At stations, switch yards, de- 
pot grounds see infra §§ 1490-1493. 

[a] ‘®erminal points.—(1) In Ken- 
tucky the statute requires railroads to 
construct cattle guards at all terminal 
points of fences constructed along 
their lines, except where such lines 
are not required to be fenced on both 
sides, and at public crossings. Young- 
er v. Louisville, etc., R.“Co., 41 SW 25, 
19 KyL 506. (2) The “terminal 
points” referred to in the statute are 
not points where division fences of 
property owners cross or come up to 
the right of way, but terminal points 
of the fences running parallel with 
the road. Lexington, etc., R. 
Russell, 177 Ky. 79, 197 SW 523; 
Kee v. Cincinnati, etc., R. Co., 43 SW 
241, 19 KyL 1270. (3) But the stat- 
ute applies to all terminal points in 
such lateral fences and not merely 
where they terminate at public or 
private crossings. Parish v. Chicago, 
etc., R. Co., 78 SW 186, 25 KyL 1524. 

20. Conn.—Gallagher v. New York, 
etc., R. Co., 57 Conn. 442, 18 A 786, 5 
LRA 737. 

Ind.—Lafayette, RI Co. vy. 
Shriner, 6 Ind. 141. 

Iewa.—Davis v. Burlington, etc., R. 
Co., 26 Iowa 549. E 

Mo.—Lloyd v. Pacific R. Co., 49 Mo. 
£99: 

Or.—Moses vy. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

21. Cincinnati, etc., R. Co. v. Wood, 
82 Ind. 593; Ohio, etc., R. Co. v. Row- 
land, 50 Ind. 349; Latty v. Burlington, 
etc., R. Co., 38 Iowa 250; Davis v. 
Burlington, etc., R. Co., 26 Iowa 549; 
McDonald v. Minneapolis, etc., R. Co., 
113 Mich. 484, 71 NW 859; Interna- 
tional, ete., R. Co. v. Schram, (Tex. 
Civ. A.) 138 SW 195; Gulf, etc., R. Co. 
37 Wallace, 2 Tex. Civ. A. 270, 21 SW 


etc., 


93 Ind. 507. 

Mo.—Hillman v. Grays Point Termi- 
nal R. Co., 99 Mo. A. 271, 73.\SW 220. 

Nebr.—Chicago, etc., R. Co. v. Sev- 
cek, 72 Nebr. 793, 101 NW 981, 110 
NW 639. 

N. Y.—Dolan v. Newburgh, etce., R. 
Co., 120 N. Y. 571, 24 NE 824; Hyatt 
v. New York, etc., R. Co., 19 NYS 461. 

Tex.—International, ete., R. Co. v. 
Cocke, 64 Tex. 151; Louterstein v. 
Galveston, etc., R. Co., (Civ. A.) 144 
SW 310; Gulf, etc., R. Co. v. Wallace, 
2 Tex. Civ. A. 270, 21 SW 973. 

24. Evansville, etc., R. Co. v. Wil- 
lis, 93 Ind. 507; Cincinnati, ete., R. 
Co. v. Wood, 82 Ind, 593; Ohio, etc., R. 
Co. v. Rowland, 50 Ind. 349; Jefferson- 
ville, ete., R. Co. v. Beatty, 36 Ind. 
15; Whiteman vy. Atchison, etc., R. 
Co., 163 Mo. A. 228, 146 SW 97. 

[a] Bemoval during road _ con- 
struction.—A railroad was held not 
liable, under the statute for double 
‘damages for killing cattle by the re- 
moval of a right of way fence, if the 
removal was necessitated by the con- 
struction of a double track. White- 
man v. Atchison, etc., R. Co., 163 Mo. 
A. 228, 146 SW 97. 

25. Lake Erie, etc., R. Co. v. Knea- 
dle, 94 Ind. 454; Evansville, ete., R. 
Co. vy. Willis, 93 Ind. 507; Baltimore, 
ete., R. Co. v. Dickey, 43 Ind. A. 509, 
87 NE 1047; Pennsylvania Co. v. Lind- 
ley, 2 Ind. A. 111, 28 NE 106; Gilpin 
vy. Missouri, ete., R. Co., 197 Mo. 319, 
94 SW 869; Corcoran v. Wabash R. 
Co., 138 Mo. A. 408, 122 SW 743; Jen- 
nings v. St. Joseph R. Co., 37 Mo. A. 
651; Pearson v. Chicago, etc., R. Co., 
33 Mo. A.°543; Burnham v. Chicago, 
etc., R. Co., 83 Nebr. 188, 119 NW 235; 
Chicago, etc., ‘R. Co. v. Sevcek, 72 
Nebr. 793, 101 NW 981, 110 NW 639; 
Chicago, etce., R. Co. v. Hogan, 30 Nebr. 
686, 46 NW 1015; Louterstein v. Gal- 
veston, etc., R. Co., (Tex. Civ. A.) 144 
SW 310. 

26. Corcoran v. Wabash R. Co., 138 
Mo. A. 408, 122 SW 743. 


27. Davis v. Burlington, 26 Iowa 


30. See statutory_provisions. 

31. Illinois Cent. R. Co. v. Bull, 72 
Ill. 537; Chicago, ete., R. Co. v. Hogan, 
27 Nebr. 801, 48 NW 1148; Clary v. 
Burlington, etc., R. Co., 14 Nebr. 232, 
15 NW 220. 

32. Cleveland, etc., R. Co. v. Green, 
65 Ill. A. 414. See Gerren v. Hanni- 
bal, ete., R. Co., 60 Mo. 405 [dist Iba 
v. Hannibal, etc., R. Co., 45 Mo. 469]. 
S60 ome defined see Towns [39 Cyc 

33. Toledo, etc., R. Co. v. Spangler; 
71 Ill. 568; Illinois, etce., R. Co. v. Wil- 
liams, 27 Ill. 48. 

“Village” defined see [40 Cyc 907]. 

[a] If the village limits are not 
defined in the evidence, the presump- 
tion is that they are coextensive with 
the group of houses, and do not go be- 
yond them. Ewing v. Chicago, ete., 
RE Cope 2 Wits: 

[b] Place outside platted limits of 
a village, is still within the applica- 
tion of the village exception, if it is 
open. public ground or so used by tke 
public as practically to constitute a 
part of the village. Toledo, etc., R. 
Co. v. Chapin, 66 Ill. 504. 

[c] Railroad switch—Where a 
railroad switch is located outside of 
the limits of a village but so located 
that it could not be reached by teams 
in loading and unloading if a fence 
were constructed there, the railroad 
company will not be liable for failing 
to do so. Toledo, etc., R. Co. v. Chap- 
in, 66 Ill. 504. 

34. See cases infra note 39. 

35. See cases infra notes 36, 37. 

36. Minn.—La Paul v. Truesdale, 
44 Minn. 275, 46 NW 363; Greeley v. 
St. Paul, etc., R. Co., 38 Minn. 136, 22 
NW 179, 53 AmR 16. 

N. Y.—Brace v. New York Cent. R. 
Co., 27 N. Y. 269 (cattle guards); 
Crawford v. New York Cent., eta, R. 
Co., 18 Hun 108. 

Oh.—Cleveland, ete., R. Co. v. Mc- 
Connell, 26 Oh. St. 57. 

Tenn.—Nashville, etce., R. Co. v. 
Hughes, 94 Tenn. 450, 29 SW 723; 
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statute compelling railroads to construct fences, but 
where there is a statute placing liability for injuries 
to animals on them if they do not.*7 In jurisdic- 
- tions having two statutes in foree, one making it 
obligatory on the railroad to fence where it passes 
along cultivated fields or uninclosed prairie lands, 
sometimes called the “double-damage act,” the oth- 
er relieving the owner of an injured animal from 
proving the railroad’s negligence in cases where it 
might have lawfully fenced but did not, sometimes 
called the “single-damage act,’’*® it is held that the 
‘latter statute is applicable to cases where the ani- 
imals are injured in cities, towns, and villages, un- 
less at street crossings where the railroad could not 
lawfully fence,*® but that the same kind of an ac- 
tion could not be maintained under the statute mak- 
ing it obligatory to fence where the injuries were 
inflicted in cities, towns, and villages to which that 
statute does not apply,*® although it may be main- 
tained under the fencing statute if the road where 
the injuries were inflicted is located along the edge 
of a town and neither the streets nor limits of the 
town extend beyond it,*! or in the territory of a for- 
merly existing town which has ceased functioning 
as a town, so that it is no longer even a corporation 
de facto, the statute applying to such places.?? 

[§ 1488] (2) Places within Corporate Limits— 
(a) In General. Where the statute requires the rail- 
road to fence in cities, towns, and villages, it must 
fence within such limits at all places where the 
maintenance of a fence would not be unlawful or 
an unreasonable or improper interference with the 
operation of the road or the necessities and econveni- 
ence of the public.*® It has been held that railroads 
need not fence in portions of towns, or cities plat- 
ted into blocks or lots where their tracks are inter- 
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sected and crossed by streets and alleys,** especially 
where the statute expressly declares that no railroad 
need be fenced “when not necessary to prevent hors- 
es, cattle, sheep, and hogs from going upon its track 
from adjoining land,” and the platted portion of 
the city falls within this exception.*® The fact that 
the town is not incorporated is immaterial if it is 
regularly laid out and the track is crossed by streets 
and alleys.4¢ But it has been held that, where the 
road runs along or across vacant lots, they must 
fence between the streets,47 and construct cattle 
guards at the crossings;*® and it is uniformly held 
that they must fence at places within the city, town, 
or village limits where there are no intersecting 
streets and alleys,*® or at places which are used 
for agricultural purposes,°® or are located on the 
outskirts of the town where the land is open and 
not occupied with buildings.*+ 

[§ 1489] (b) Streets and Crossings.°? <A _ rail- 
road company is not permitted to fence its tracks at 
the crossing of a street,°? and this rule applies, al- 
though the street has not been opened to public 
travel,®* or is not in a condition to be used except 
by persons on foot.5> Nor is a railroad permitted 
to fence its tracks where they run along instead of 
across a street, and are subject to the public ease- 
ment;°® but the rights of the public extend no fur- 
ther than the street, and the fact that streets or 
alleys abut on and terminate at a railroad track is 
no objection to fencing.®* The rule requiring the 
construction of cattle guards at public crossings ap- 
plies to street crossings,>* except where the crossing 
is within an open space, such as the depot grounds, 
which is not required to be fenced,®® or where the 
track runs along one street which is crossed by other 
streets so that cattle guards would form an obstruc- 
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Co. v. Dyche, 28 Kan. 200; Rippe v. 
Chicago, etc., R. Co., 42 Minn. 34, 43 
NW 652, 5 LRA 864. 

57. ‘Toledo, etc., R. Co. v. Cary, 37 
Ind. 172. 

58. Ind.—Pittsburgh, R. 2 Co; 
v. Laufman, 78 Ind. 319. 

Mich.—Lafferty v. Chicago, ete., R. 
Co., 71 Mich. 35, 38 NW 660. 

Minn.—Greeley v. St. Paul, ete., R. 
rai 33 Minn. 136, 22 NW 179, 53 AmR 


etc., 


Mo.—Worley v. St. Louis, ete, R. 
Co., 185 Mo. A. 461, 115 SW 1039. 

N. Y.—Tracy ‘vy. Troy, etc; Ri Co,, 
388 N. Y. 438, 98 AmD 54; Brace v. 
New York Cent. R. Co., 27 N. Y. 269 
[disappr Parker v. Rensselaer, etce., 

Co., 16 Barb. 315; Vanderkar v. 
Rensselaer, ete., R. Co., 138 Barb. 390]; 
Crawford v. New York Cent., ete., R. 
Co., 18 Hun 108; Brady v. Rensselaer, 
etc., R.. Co., 1 Hun 378, 3 Thomps: & 
COS 

Tenn.—Nashville, ete, R. Co. v. 
Hughes, 94 Tenn. 450, 29 SW 723. 

59. Stern v. Michigan Cent. R. Co., 
76 Mich. 591, 483 NW 587. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1489-1491] 


tion to travel.°° An objection that numerous eat- 
tle guards would weaken the roadbed and thus in- 
erease the damage is not available in the absence 
of proof that such would be the case.*? 

[§ 1490] c. Stations, Switch Yards, and Depot 
Grounds—(1) In General. A railroad company is 
not permitted to fence such grounds at its depots 
or stations as the necessities or convenience of the 
public and the proper conduct of the business or the 
road at such places require to be left open and un- 
obstructed;°* and this is the rule equally where 
expressed in the statute,®* or implied from the ne- 
cessities of the case.°* At station grounds the com- 
pany is not obliged to build a fence between the sta- 
tion grounds and the land of an adjoining owner, 
where the fence would obstruct access of the public 
to the depot grounds,®® but it may be required to do 
so where the fence does not in any manner interfere 
with the use of the station by the public or could 
not in any wise inconvenience the railroad in the op- 
eration of its trains or endanger its employees in 
the discharge of their duties,°® unless it would not 
serve to inclose any part of the railroad between the 


Brace v. 
Co. 2 N.Y: 269 


New York Cent. R. 
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(Civ. A.) 144 SW 310; Ft. Worth, ete., 
R. Co. v. Hodge, 58 Tex. Civ. A. 540, 
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station grounds and the land of the adjoining own- 
er.°7 

[§ 1491] (2) Character of Place and Business 
Transacted. Terms “station,”’®* “depot grounds,”®® 
and “switch yard,’ are elsewhere defined. In con- 
sidering the exemption from duty to fence it is im- 
material whether there is a depot or station agent 
at the place,71 how many passengers or how much 
freight is actually received or delivered there,’* or 
whether the station is located within or without the 
corporate limits of city, town, or village;7* and 
hence, the exception to the fencing statute has been 
held to apply to a mere flag station,’7* notwithstand- 
ing the railroad did not have a building or keep an 
agent at such station.7° The exemption from the 
duty of fencing at depots and station grounds ap- 
plies also to approaches to such grounds which could 
not be fenced without inconvenience to the pub- 
lic;7® to switches, sidings, and platforms where 
freight or passengers are received and discharged ;77 
grounds necessary for access by the public and con- 
venience of shipment about an adjacent mill,’® hay 


_ [a]. Station grounds, prima facie, 
include all of the right of way un- 


61. Pittsburgh, etc., R. Co. v. Lauf- 
man, 78 Ind. 319. 

62. Colo.—Chicago, etc., R. Co. v. 
Campbell, 34 Colo. 380, 83 P 138. 

Ida.—Ferrell v. Oregon Short Line 
rh. Co., 44 Tda. 2177 256-P 104. 

I11.— Chicago, etc., R. Co. v. Hans, 
111 Ill. 114 [mod Chicago, ete., R. Co. 
v. Dumser, 109 Ill. 402]; Galena, etc., 
R. Co. v. Griffin, 31 Il]. 303; Cleve- 
land, ete., R. Co. v. Umphenour, 63 Il. 
A. 642; Terre Haute, etce., R. Co. v. 
Grissom, 60 Ill. A. 114. 

Ind.—Bechdolt v. Grand Rapids, 
etc., R. Co., 113 Ind. 343, 15 NE 686; 
Indiana, etc., R. Co. v. Quick, 109 Ind. 
295, 9 NE 788, 925; Indianapolis, etc., 
R. Co. v. Crandall, 58 Ind: 365; . In- 
dianapolis, ete., R. Co. v. Christy, 43 
ind. 143; -.Pittsburenh, | ete.,. R.,Co.-v. 
Staton, 82 Ind. A. 211, 145 NE 556. 

Iowa.—Packard vy. Illinois Cent. R. 
Co., 30 Iowa 474. 

Kan.—Atchison, ete, R. Co. v. 
Shatt, 33. Kan, 5275.6 P1908. 

Mich.—Grondin v. Duiuth, etc., R. 
Co., 100 Mich. 598, 59 NW 229; Chica- 
go, ete., R. Co. v. Campbell, 47 Mich. 
265, 11 NW 152. ; 

Minn.—Smith v. Minneapolis, ete., 
Reo Cons om Minn 7103, “sal NW 316; 
Hooper v. Chicago, ete. R. Co., 37 
Minn. 52, 33 NW 314. 

Mo.—Swearingen v. Missouri, etce., 
R. Co., 64 Mo. 73; McGuire v. St. Lou- 
is, etc., R. Co., 113 Mo. A. 79, 87 SW 
564; Crenshaw v. St. Louis, etc., R. 
Co., 54 Mo. A. 233. 

Mont.—Bowers v. Chicago, etc., R. 
Co., 61 Mont. 200, 201 P 825. 

Nebr.—Cox v. Chicago, ete., R. Co., 
87 Nebr. 136, 126 NW 999. 

N. ¥.—Hyatt v. New York, etc., R. 
Co., 64 Hun 542, 19 NYS 461. 

Oh.—Pierce v. Andrews, 13 Oh. Cir. 
Gtvbis. 2 Oh, Cir. Dee. 105. 

Okl.—Dickinson y. Stewart, 70 Okl. 
271, 174 P 233. 

Or.—Wilmot v. Oregon R. Co., 48 
Or. 494, 87 P 528, 7 LRANS 202; Fisk 
v. Northern Pac. R. Co., 19 Or. 163, 23 
JP SIE 

Tex.—Gulf, etc., R. Co. v. Taylor, 
115 Tex. 121, 277 SW 96 [answering 
certified question (Civ. A.) 198 SW 


600]; International, etc., R. Co. v. 
Dunham, 68 Tex. 231, 4 SW. 472, 2 
AmSR 484; St. Louis, ete., R. Co. v 


Buice, (Commn. A.) 275 SW 996 [rev 
(Civ. A.) 262 SW 558]; Ft. Worth, 
etc., R. Co. v. Decatur Cotton Seed Oil 
Co., (Civ. A.) 179 SW 1104; Abbott v. 
Beaumont, etc., R. Co., (Civ. A.) 177 
SW 1052; San Antonio, etc., R. Co. v. 
Harrison, (Civ. A.) 146 SW_ 596; 
Louterstein v. Galveston, etc., R. Co., 


125 SWe 350; Gulf, ete., R. Co. v. Oge; 
8 Tex. Civ. A. 285, 28 SW 347; Swan- 
son v. Melton, (A.) 17 SW 1088. 

Wis.—Peters v. Stewart, 72 Wis. 
133, 39 NW 380. 

Wyo.—Chicago, ete., R. Co. v. Cash, 
24 Wyo. 316, 157 P 701. 

Eng.—Roberts v. Great Western R. 
Co., 4.C. B. N.S. 506, 93 ECL 506, 140 
Reprint 1188. 

[a] Path to platform.—A railroad 
cannot build a fence across the path 
used by the public to the station plat- 
form. Butler v. Aurora, etc., R. Co., 
250 Ill. 47, 95 NE 44 [aff 158 Ill. A. 


386]. 

63. Peters v. Stewart, 72 Wis. 133, 
39 NW 380; Bennett v. Chicago, etc., 
RCO) Wissel 45: 

64. JIowa.—Davis v. Burlington, 


ete., R. Co., 26 Iowa 549. 

Mich.—Stewart v. Grand Rapids, 
ete., R. Co., 147 Mich. 48, 110 NW 126. 

Mo.—Lloyd v. Pacific R. Co., 49 Mo. 
199° 

Mont.—Knop v. Chicago, etc, R. 
Co., 57 Mont. 288, 187 P 1020. 

Or.—Moses v. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

Wyo.—Miller v. Chicago, etc., R. 
Co., 18 Wyo. 209, 105 P 908, AnnCas 
1912D 626. 

65. Reid v. San Pedro, etc., R. Co., 
42 Utah 431, 132 P 253. 

66. Francis v. Bush, (Mo. A.) 226 
SW 57. 

Common-law liability see supra §§ 
1454, 1469. ‘ 

67. Smith v. Minneapolis, ete., R. 
Co., 37 Minn. 103, 104, 33 NW 316. 

“Tt must be remembered that the 
statute requiring railway companies 
to fence their roads is not a partition 
or line fence law, but a police regula- 
tion, the object of which is to inclose 
the roads so that cattle cannot get 
upon them. Gillam y. Sioux City, etc., 
R. Co., 26 Minn. 268, 3 NW 353. This 
duty is imposed for the benefit of the 
public at-large, and is just as obliga- 
tory where the abutting premises are 
uninelosed as when inclosed; and 
when station or depot grounds are re- 
quired to be left open and uninclosed, 
for the convenience of the public, a 
railway company owes no duty to the 
owner of abutting lands to build a de- 
tached piece of fence (which incloses 
no part of the railroad) on the line 
between such station grounds and the 
abutting premises.” Smith y. Minne- 
apolis, ete., R. Co., Supra. 

68. See Station [36 Cyc 925]. 

“Railroad station’ see 51 C. J. p 
370 text and notes 22-25. 

69. See Depot § 2. 


fenced between the switch and the 
cattle guard on either side of the plat- 
form, with the switch and sidetracks, 
unless they are shown to be unreason- 
able in extent. Missouri, etc., R. €o. 
v. Bandy, 75 Okl. 57, 181 P 313; Dick- 
Ae! ve Stewart, 70. OKl, 291) 174 P 


“Railroad yard” see 51 C. J. p 372 
text and notes 46-50. 

70. See Switch Yard [37 Cyc 659]. 

[a] “Switch limits,” “depot 
grounds,” and “yard limits” have the 
Same meaning as “station grounds,” 
within Rev. L. (1910) § 1435, exempt- 
ing a railroad from requirement to 
fence its track in such grounds. 
Atchison, etc., R. Co. v. McCall, 48 
OK. .602) 150 P 173. 

71. Acord v. St. Louis Southwest- 
ern R. Co., 113 Mo. A. 84, 87 SW 537; 
McGuire v. St. Louis, ete., R. Co., 113 
Mo. A. 79, 87 SW 564. 

72. Stewart v. Pennsylvania C€o., 
2 Ind. A. 142, 28 NE 211, 50 AmSR 231. 

73. Chicago, ete., R. Co. v. Blair, 
75 Ill. A. 659; Louisville, ete., Con- 
sol. R. Co. v. Scott, 34 IM A. 6355 
Dorsey v. Chicago, ete., R. Co., 176 
Mo. A. 150, 157 SW 1065. 

74. Schneekloth v. Chicago, etc. 
R. Co., 108 Mich. 1, 65 NW 663; Chi- 
cago, etc., R. Co. v. Sevcek, 72 Nebr. 
793, 101 NW 981, 110 NW 6389; Gulf, 
ete; ky Conv. Wallace, eam Nex O15 
A. 270, 21 SW 973. 

75. Schneekloth v. Chicago, 
R. Co., 108 Mich. 1, 65 NW 663. 

76. Chicago, ete., R. Co. v.. Hans, 
111-1. 1145) Chicago, ete, Re Co. ys 
Campbell, 47 Mich. 265, 11 NW 152. 

wi. Terre Haute, ete), Rei Cota. 
Grissom, 60 Ill. A. 114; Cleveland, 
ete, Ra Cove Myers 43 erin ean ot. 
Cleveland, etc., R. Co. v. Abney, 43 IT). 
A. 92; Bechdolt v. Grand Rapids, etc., 
R. Co., 113 Ind. 343, 15 NE 686; Indi- 
ana, etc., R. Co. v. Sawyer, 109 Ind. 
342, 10 NE 105; Indiana, etc., R. Co. 
v. Quick, 109 Ind. 295, 9 NE 788, 925; 
Wabash, ete., R. Co. v. Nice, 99 Ind. 
152; Ohio, ete., R. Co. v. Rowland, 50 
Ind. 849; Indianapolis, etc., R. Co. v. 
Christy, 43 Ind. 143; Jeffersonvilte, 
etc., R. Co. v. Beatty, 36 Ind. 15; Cor- 
nell v. Manistee, etc., R. Co:, 117 Mich. 
238, 75 NW 472; Hyatt v. New York, 
ete., R. Co., 19 NYS 461. 

78. Wabash, etc., R. Co. v. Nice, 99 
Ind. 152; Ohio, ete., R. Co. v. Row- 
land, 50 Ind. 349; Pittsburgh, etc.,, 
R. Co. v. Bowyer, 45 Ind. 496; Indian-- 
apolis, ete., R. Co. v. Kinney, 8 Ind. 
402; Dolan v. Newburgh, etc., R. Co., 
120 N. Y. 571, 24 NE 824. 


ete., 
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press,’ storage house, or grain elevator ;*° lots used. 
for storing, loading, and unloading lumber;*! and 
grounds in the immediate vicinity of the company’s 
engine house or machine shops,®? or its coal or wood 
yards;’* or tracks where cars are stored and in- 
spected.8* The exception also applies to such switch- 
es and switch limits as the public convenience and 
proper handling of trains require to be left un- 
fenced,’* but no further than is necessary for such’ 
purposes.8* It is ordinarily held that no fence need 
be constructed within the switch limits where to make 
the fence effective would also require the construc- 
tion of cattle guards which would endanger the lives 
of the company’s employees,** but a fence which 
would be effective without the cattle guard must 
be constructed and maintained, even though the eat- 
tle guard is itself impracticable.8* Where a switch 
is crossed by a public road so that the entire switch 
cannot be fenced, and the construction of wing 
fences and cattle guards would endanger the lives 
of employees, the company need not fence any part 
of the switch.*® The exception has been held not 
to apply:to a place formerly used as depot grounds 
but since abandoned;°®° nor to a “flag station” so 
called, at which little or no business was done;°? nor 
to a passing track outside of station grounds;°? nor 
to a point where passengers are permitted to get on 
-and off, and at which freight is sometimes thrown 
off, but from which and to which no tickets are 
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sold; 9 nor to a siding used merely for the loading 


of ties, wood, and piling purchased by the company, 
the amount of business done at the siding not ap- 
pearing;°* nor to a sidetrack used for loading a 
single commodity and only occasionally used and 
not located at a station or depot;®® nor to stock- 
yards with necessary sidetracks and switches which 
the railroad used only for its own accommodation ;°® 
nor to a switch maintained only for the accommo- 
dation of a mill, mine, or quarry,®’ or used for stor- 
ing cars and maintained only for the convenience 
of the railroad;®* nor to a switch where the publie 
use and transaction of business are not shown.?® 

[§ 1492] (3) Extent and Limits of Grounds. It 
is not necessary that a railroad company should 
make any formal separation or dedication of its sta- 
tion grounds or put up notices as to their limits;+ 
nor, on the other hand, can the company, by pur- 
chasing or appropriating any particular amount of 
ground, acquire the right to leave unfenced any 
more than may be necessary for the purposes of the 
public and the business there transacted.? The ex- 
emption from the duty of fencing extends to what- 
ever limits the public necessities and convenience 


and the proper conduct of the business there trans- 


acted require,* taking into consideration the reason- 
ably anticipated growth of business at that point;* 
but this necessity is also the limit of the excep- 
tion,® and is not affected by the mere convenience 


79. Ohio, ete., R. Co. v. Rowland, 
50 Ind. 349. 3 

80. Wabash, etc., R. Co. v. Nice, 99 
Ind, 152. 
' 81. Ohio, etc., R.-Co. v. Rowland, 
50 Ind. 349; Jeffersonville, etc. R. 
Co. v. Beatty, 36 Ind. 15; Hyatt v. 
New York, ete., R. Co. 19 NYS 461. 

82. Indianapolis, ete. R. Co. v. 
Oestel, 20 Ind. 281. : i 

3. Ohio, etc., R. Co. v. Rowland, 
50 Ind. 849; Jeffersonville, etc., R. 
Co. v. Beatty, 36 Ind. 15; Grondin v. 
Duluth, etc., R. Co., 100 Mich. 598, 59 
NW 229. 

84. Bird v. Michigan Cent. R. Co., 
145 Mich. 706, 108 NW 1100. 

85. I1l.—Cleveland, etc., R. Co. v. 
Roper, 47 Ill. A. 320; Cleveland, etc., 
R. Co. v. Myers, 43 Ill. A. 251. 

-Ind.—tivansville, ete, K. Co. v. 
Willis, 93 Ind. 507; Jeffersonville, 
etc., R. Co. v. Peters, 1 Ind, A. 69, 27 
NE 299. 

Mich.—McDonald v. Minneapolis, 
‘ete, R. Co., 113 Mich. 484, 71 NW 
859; Grondin v. Duluth. ete., R. Co., 
“100 Mich. 598, 59'NW 229, 

,Mo.—Pearson v. Chicago, etc, R. 
*Co., 33 Mo. A. 543. 

Tex.—Swanson v. Melton, (Civ. A.) 
“17 SW 1088. 

86. Toledo, etc., R. Co. v. Franklin, 

. 99, 42° NE 319 [aff 53 Ill. A. 
6321; Toledo, etc., R. Co. v. Fly, 8 
Ind. A. 602, 36 NE 215; Jefferson- 
‘ville, etc., R. Co. v. Peters, 1 Ind. A. 
‘69, 27 NI 299; Morris v. St. Louis, 
etc., R.'Co., 58 Mo. 78; Smith v. St. 
Louis,-ete., R. Co., 111 Mo. A. 410, 85 


SW 972; Vanderworker v. Missouri 
Pac. R. Co., 51 Mo. A, 166;. Chouteau 
v. Hannibal, etc.,, R. Co., 28 Mo. A, 


556: Johnson v. Chicago, etc., R. Co., 
,27 Mo. A. 379. 

| 87. Evansville, etc., R. Co. v. Wil- 
‘lis, 93 Ind. 507; Pennsylvania Co. v. 
.Lindley,. 2 Ind. A. 111, 28 NE 106; 
_ Schafer v. St. Louis, etc., R. Co., 65 
Mo. A. 201; Wright v. Atchison, ete., 
R. Co., 56 Mo. A. 367; Chicago, etc., R. 
Co. v. Sevcek, 72 Nebr. 793, 101 NW 
981, 110 NW 639; Chicago, etc., R. Co. 
-v. Hogan, 30 Nebr. 686, 46 NW 1015; 
Gulf, ete., R. Co. v. Blankenbeckler, 
13 Tex. Civ. A. 249, 35 SW 331. ’ 

‘  88.. Nelson,v. Northern R. Co., 52 
Minn. 276, 538 NW 1129. 


89. Wright v. 
Co., 56 Mo. A. 36 

90. _McDonough vy. Milwaukee, ete., 
R. Co., 73 Wis. 223, 40 NW 806. 

91. Iowa Cent. R. Co. v. Gushee, 
49 Ill. A. 609; Hutsell v. Wabash R. 
Co., (Mo. A.) 209 SW 560; Anderson 
v. Stewart, 76 Wis. 43, 44 NW 1091. 

fa] Small cinder platform known 
as a “flag station’? adjoining a lane 
used as a public highway, such sta- 
tion being without’ sidetrack or 
switches and not within a town or 
village, was not such a place as ex- 
cused defendant from maintaining 
wing fences and cattle guards, as pro- 
vided by statute. Hutsell v. Wabash 
R. Co., (Mo. A.) 209.SW 560. 

92. Bridges v. Missouri, etc., R. 
Co., 132 Mo, A. 576, 112 SW 37. 

93. Duncan v. St. Louis, ete. R. 
Co., 111 Mo, A. 193, 85 SW 661. 

94 Hurt v. St. Paul, ete., R. Co., 
39 Minn. 485, 40 NW 613. 

95. Jaeger v. Chicago, ete., R. Co., 
75 Wis. 130, 48 NW 732. 

96. Southern Kansas R. Co. v. Mc- 
Kay, (Tex. Civ. A.) 47 SW 479. 

97. Foster v. Kansas City South- 
ern R. Co,;}.112 Mo. A. 67; 87,.SW 57, 

98. Choteau’ v. Hannibal, ete. R. 
Co., 28 Mo. A. 556; Russell v. Hanni- 
bal, ete., R. Co., 26 Mo. A. 368. 

99. Vanderworker vy. Missouri Pac. 
R. Co., 51 Mo. A. 166. 

1.--Denver; : ete.,..R. Cosi, Bird, (60 
Colo. 259, 152 P 911; Grondin v. Du- 
luth, etc:, R. Co., 100 Mich. 598, 59 NW 
229. 


aap etce., R. 


2. Cox v. Minneapolis, ete., R. Co., 
41 Minn. 101, 42 NW 924; Fowler y. 
Farmers’ L. & T. Co., 21 Wis. 73. 

8. Colo.—Denver, ete, R. Co. v. 
Siminoe, 65 Colo. 73, 173 P 541. 

Til.—Terre. Haute, ‘ete. Ri..Corr 'v. 
Bowles, 16 Ill. A. 261. 

Mich.—Grondin v. Duluth, ete., 'R. 
Co... 100 Mich. 598, 59 NW .229. 

Minn.—Smith v. Minneapolis, 
R. Co., 37 Minn. 103, 33 NW 316. 

Mo.—Green v. Kansas City, ete, R. 
Co., 142 Mo, A. 67, 125 SW 865. 

Nebr.—Chicago, ete., R. Co. v. Sev- 
cek, 72 Nebr. 798, 101 NW 981, 110 
NW 6389. 

Okl.—Atchison, ete., R. Co. v. Me- 
Call, 48 Okl. 602, 150 P1738. 

Or.—Wilmot v. Oregon R. Co., 48 


etc., 


| be commensurate with such 


Or. 494, 87 P 528, 7 LRANS 202. 

[a] Sidetrack three thousand feet 
long, necessary for handling trains, 
extending several hundred feet west 
of where cattle were killed and east 
therefrom to and beyond the station 
house, was within “station yard lim- 
its.” Denver, ete., R. Co. v. Siminoe, 
65 Colo. 78, 173 P 541. 

b] Tracks to mills and factories. 
—A railway maintained-a number of 
tracks running out from a station. 
From the northernmost track were 
switches to different brickyards and 
factories. On the south side were one 
or two icing stations, where refriger- 
ator cars in transit were inspected 
on the tracks. Switching necessary 
for icing and for the purposes of the 
various factories was done on the 
tracks, The premises were railway 
yards, even though the public was not 
permitted to load and unload there. 
Bird-v. Michigan. Cent. R. Co., 145 
Mich. 706, 108 NW 1100. 

4 McGrath v. Detroit, etc., R. Co., 
57 Mich. 555, 559, 24 NW 854. 

“The existence or extent of these 
grounds is not to be determined by 
the continued actual use of any part 
thereof. When station grounds are 
laid out, their contemplated future 
use is not unfrequently of more con- 
sideration than the actual demands at 
the time in determining their shape 
and extent. The construction and op- 
eration of new lines of railroad al- 
ways tend to the development of the 
resources of the section through 
which it passes, and is followed by 
increased population and_ business. 
This is a matter of.such common ob- 
servation that ordinary prudence and 
foresight determines such an appro- 
priation for station purposes as shall 

ne1 reason- 
ably anticipated growth. When these 
grounds are appropriated and set 
apart by the company it would be nei- 
ther safe nor wise to allow their lim- 
its to be curtailed or extended by a 
jury in a proceeding where they col- 
laterally come in question, as in this 
case, upon the mere showing that any 
part of the same was not in actual use 
at any particular time.” McGrath v. 
Detroit, ete., R. Co., supra. 
5. Atchison, ete., R. ‘Co. v. ‘Shaft, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the company,* nor conclusively determined by 
its arbitrary judgment as to the needs of the com- 
pany and the public at that point,’ although fencing 
near a station will be taken as an admission that 
the place is outside the yard limits.’ So if a greater 
amount of ground than necessary is left unfenced 
and animals are injured thereon, the company will 
be liable,® notwithstanding such grounds were iu 
fact used by the company.'® The amount of ground 
necessary for legitimate station purposes is for the 
jury, where the question is fairly debatable under 
the evidence.14 

[§ 1493] (4) Cattle Guards. The same principle 
that excuses a railroad company from fencing at 
stations and depot grounds!” applies to the mainte- 
nance of cattle guards.t? So it is not necessary to 
construct cattle guards where a street or highway 
crosses the track within such grounds,!* where they 
would inconvenience the public in reaching the sta- 
tion or transacting business with the railroad,?® or 
where they would endanger the lives of the com- 
pany’s employees engaged in switching, coupling, or 
operating its trains,?® unless the company has creat- 
ed the necessity for a cattle guard at a particular 
place by failing to fence at some other place where 
it should have done so, in which case it is bound 
to eonstruct the cattle guard at the risk of endan- 
gering its employees.1* But the company must 
maintain cattle guards where the station grounds 
end and the duty of fencing begins,+® and along 


33 Kan. 521, 6 P 908; Kobe v. North- 
ern P.. KR. Co., 36° Minn. '618, 32. INW: 
783: Morris v.St.. Louis, ‘ete., R.,Co., 
58 Mo. 78; Schoonover v. St. Louis, 


ete., R. Co., 207 Mo. A. 489, 233 SW 10. 


489; Acord v. St. Louis Southwestern | 33 Kan. 521, 6 P 908. 

R. Co., 113 Mo. A. 84, 87 SW 537. 11. See infra § 17038. 
6. Wabash R. Co. v. Howard, 57 12. See supra §°1490. 

Ill. A. 66; Peyton y. Chicago, etc., R. 13. 

Co., 70 Iowa 522, 524, 30 NW 8773] Co., 64 Mo. 412. 

Prickett v. Atchison, ete., R. Co., 33 14. 
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sengers in going to and from the hotel 
is not sufficient to relieve the compa- 
ny from the duty to fence it. 
v. New York Cent. R. Co., 4 NYS 296. 
Atchison, ete., R. Co. v. Shaft, 


Robertson vy. Atlantic, ete., R. 


Stern v. Michigan Cent. R. Co., 
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its side tracks or switches where the considerations 
of safety and public convenience do not apply,?® 
mere inconvenience to the company being insufficient 
to excuse the omission.?° It has been held, contrary 
to the general rule,** under a statute making it ob- 
ligatory to construct cattle guards at all crossings, 
that proximity of the crossing to a station of de- 
fendant, and the inconvenience to the public if a 
cattle guard should be placed there, will not relieve 
the railroad of its obligation under the statute.?” 

[§ 1494] d. Improved, Inclosed, Unimproved, and 
Uninclosed Lands. Under statutes merely requiring 
in general terms that railroad companies must fence 
their tracks,** it is held that they must fence along 


' their tracks where the road passes through inclosed 


as well as uninclosed land.?* The obligation to fence 
railroads passing through inclosed lands rests upon 
them where the statute in terms so stipulates,?° as, 
for example, under statutes expressly requiring rail- 
roads to fence where the road passes through “en- 
closed or improved: land,’’?* “inelosed or cultivated 
fields or inelosed lands,”?7 “lands owned and settled 
or occupied by private owners,”?® “private property 
or enclosed land in the actual possession of anoth- 
er,”*° or through, along, or adjoining “inclosed or 
cultivated fields, or uninclosed prairie lands.”®° 
“Tmproved” land, within the meaning of these stat- 
utes, is occupied land, even though it is not cultivat- 
ed,*+ as, for example, an uncultivated village lot 
appurtenant to a dwelling house and barn,*? or land 


brander, 40 Oh. St. 15. 

[a] Proximity of switches.—If the 
cattle guards are located as near as 
possible to the head of the switch 
without endangering the lives of the 
company’s employees the company 
will not be liable. Grant v. Atchison, 
ete; R..Co.4, 56) Mo. Ay ob: 
Chicago, etc., R. Co., 33 Mo. A. 543. 

20. Bradley v. Buffalo, etc., R. Co., 
34 N. Y. 427. 


Dixon 


Kan. 748, 7 P 611; Atchison, etc., R.] 76 Mich. 591, 48 NW 587. 21. See cases supra notes 14, 15. 
Co. v. Shaft; 38 Kan. 521, 6 P 908. 15. Robertson v. Atlantic, etc., R. 22. Bradley v. Buffalo, etc., Ri Pe 
“The theory of exemption from the] Co., 64 Mo. 412 supra. : 
statute requiring fences has always 16.) Lake! Hriewvetcs, a RR... Col. Vv. 23. See statutory provisions. 
been founded upon the relation of the] Kneadle, 94 Ind. 454; Pennsylvania 24. Louisville, etc., R. Co. v. Pat- 


Pearson yv..- 


company to the public, and not to any 
other consideration.” Peyton v. Chi- 
cago, etc., R. Co., supra. 

7. Dorsey v. Chicago, etc., R. Co., 
175 Mo. A. 150, 157 SW 1065; Vander- 
worker v. Missouri Pac. R. Co., 51 Mo. 
A. 166; Johnson v. Chicago, etc., R. 
Co.,-27 Mo, A. 379. 

8. Stewart v. Grand Rapids, etc., 
R. Co., 147 Mich. 48, 110 NW 126. 

9. Ill.—Wabash R. Co. v. Howard, 
57 Hi AW 662 . Toledo, ‘ete., -R) Con Vv. 
Franklin, 53 Ill. A. 632; Iowa Cent. R. 
Co. v. Gushee, 49 Ill. A. 609. 

Iowa.—Peyton-v. Chicago, etc., R. 
Co., 70 Iowa 522, 30 NW 877. 

Kan.—Prickett v. Atchison, etc., R. 
Co!,.33 Kan. 748, 7 P 611; Atchison, 
Cic,edt. Co. vv. shaft, 33.Kan. 521; 6 
P 908; Chicago, etc., R. Co. v. Green, 
4 Kan. A. 133, 46 P 200. 

Minn.—Moser v. St. Paul, etc. R. 
Co., 42 Minn. 480, 44 NW 530; Cox v. 
Minneapolis, etc., R. Co., 41 Minn. 101, 
42 NW 924. 

Mo.—Downey v. Mississippi River, 
etc., R. Co., 94 Mo. A. 137, 67 SW 945; 
Ellis v. Mississippi River, etc., R. Co., 
89 Mo. A. 241; Vanderworker v. Mis- 
souri Pac. R. Co., 51 Mo. A. 166. 

Nebr.—Union Pac. R. Co. v. Knowl- 
ton, 43 Nebr. 751, 62 NW _ 203. 

N. Y¥.—Dixon v. New York Cent., 
etc., R.Co., 4 NYS 296. 


Tex.—Texas, etc., R. Co. v. Billings- | 


ley, (Civ. A.) 37 SW_27. ; 

Wis.—Plunkett v. Minneapolis, etc., 
R. Co., 79 Wis. 222, 48 NW 519. 

[a] Where hotel is located near 
depot, the fact that an open space be- 
tween the hotel and the depot, which 
is not properly a part of the depot 
grounds, is sometimes used by pas- 


Co. v. Lindley, 2 Ind. A. 111, 28 NE 
106; Gilpin v. Missouri, etc., R. Co., 
(Mo. A.) 77 SW 118 [rev on other 
grounds 197 Mo. 319, 94 SW 869]; 
Hurd vy. Chappell, 91 Mo. A. 317; Jen- 
nings v. St. Joseph R. Co., 37 Mo. A. 
651; Gulf, etc., R. Co. v. Blankenbeck- 
ler, 13 Tex. Civ. Av 249,\ 253) 35 SW 
Sal's 

“Public policy, in consideration of 
the safety to life and limb of em- 
ployes and operatives who are com- 
pelled to pass over the tracks on foot 
in coupling and uncoupling cars, and 
turning switches, and other duties, 
both in the day time and at night, re- 
quires that there be no pitfalls or cat- 
tle guards on the tracks or grounds 
over which they are compelled, often 
in the most hurried manner, to move 
in order to perform .the duties in- 
cident to such business.’ Gulf, etc., 
R. Co. v. Blankenbeckler, supra. 

17. Toledo, etc., R. Co. v. Thomp- 
son, 48 Ill. A. 36. 

18. Ill.—Terre Haute, etc.:; R: Co. 
v. McCullough, 65 Ill. A. 444. 

Kan.—Missouri Pac. R. Co. v. Man- 
son, 31 Kan. 337, 2 P 800. “ 

Mich.—Stewart v. Grand Rapids, 
etc., R. Co., 147 Mich. 48, 110 NW 126; 
Fuller v. Lake Shore, etc., R. Co., 108 
Mich. 690, 66 NW 593. 
Minn.—Kobe v. Northern Pac. R. 
Co.; 36 Minn. 518, 32 NW 783. 

Oh.—Railroad Co. v. Newbrander, 
40 Oh. St? 155° Norfolk, etc.,;. Rs Coi.v. 
Vallery, 27 Oh. Cir. Ct. 658. 

Tenn.—Nashville, etce., R. Co. v. 
Hughes, 94 Tenn. 450, 29 SW 723. 

19. Grant v. Atchison, etc:, R. Co., 
56 Mo. A. 65; Railroad Co. v. New- 


ton, 104 Tenn. 40, 54 SW 984. 

25. See cases infra notes 26-30. 

26. Qsborne v. Canadian Pac. R. 
Co., 87 Me. 308, 32 A 902. 

[a] In Kentucky the duty of a 


railroad under the statute of 1903 to 


construct a fence half the distance of 
the division line between the right of 
way and the land of an adjoining own- 
er, when the landowner has construct- 
ed a fence for the other half, is limit- 
ed by §§ 1791, 1792, 1795, 1784, so that 
the land must be improved, or if un- 
improved, must be 
other three sides, and the company 
must be notified in writing to con- 
struct its fence. Parrish v. Louis- 
ville, etc., R. Co., 104 SW 690, 31 KyL 
1020, 78 SW 186, 25 Kyl. 1524. 

27. Monical v. Northern Pac. R. 
Go:,'19 Ida. 150;°112 PB 764; 

28. Stimpson v. Union Pac. R. Co., 
9 Utah 123, 33 P 369 (the statute ap- 
plies so as to render the company lia- 
ble where the land in the vicinity of 
where the accident occurred was set- 
tled upon and occupied by farmers, al- 
though in the immediate vicinity it 
was not under actual cultivation but 
formed a part of tracts which were 
under cultivation). 

29. 
Riv Cow da 55, 68 Pie swiae 
744 (a homestead entry after it is en- 
tered is private property within the 
meaning of the statute). 

30. 
60 Mo. 209; Tiarks v. St. Louis, ‘ete, 
R. Co., 58 Mo. 45. 

LSE: 
Co., 87 Me. 308, 32 A $02. 
32. Osborne v. Canadian Pac. 


Cary v. St. Louis, etc:, R. Co.,> 


inclosed on the’ 


Johnson v. Oregon Short Line’ 


Osborne v. Canadian Pac. R.° 
R. 
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used partly as a mill yard and which is also mowed 
and occasionally used for grazing,*®* but it does not 
include uninclosed commons.** Under a statute re- 
quiring railroads to fence where the road passes 
through private property or inclosed land,*° it is not 
necessary that the private property should be fenced 
by the owner in order to make it the duty of the rail- 
road to fence.*® “Inclosed or cultivated fields, or 
uninclosed prairie lands,” used in some statutes,*7 
applies to timber lands if inclosed as well as other 
inclosed lands;*® to land uninclosed which is also 
prairie land;?® but not to uninclosed land which is 
not prairie land;*® and uninclosed timber land from 
which the timber has been cleared off is not prairie 
land within the application of the statute.44 Under 
these statutes, the fact that an adjoining owner fails 
to. fence up to his line does not affect the duty of the 
railroad to fence its road where it passes through 
uninclosed prairie land,*#? and a statute requiring 
fencing of railroads “adjoining” inclosed or culti- 
vated lands requires fencing where the road runs 
through or along such lands.*2 Lands, in order to 
be “inclosed,” need not be inclosed by lawful fences.*4 
Under a statute providing that “whenever the rail- 
way passes through any locality in-which the lands 
on either side of the railway are not improved or 
settled, and inclosed, the company shall not be re- 
quired to erect and maintain-such fences, gates, and 
cattle guards unless the board otherwise orders’ or 
directs,”*> the exception does not apply where the 
land is either improved or settled unless it is also 
inclosed,*® but it does apply where the land is im- 
proved and inclosed.47 Under a statute requiring 
the erection of cattle guards where a railroad “enters 
or leaves any improved or fenced land,”*® a railroad 
constructed across unimproved and uninclosed lands, 
which are afterward improved and inclosed, must, 
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after such change in the character of the land, be 
provided with cattle guards where the road enters ‘and 
leaves such land.*® 

Land inclosed on three sides. Under some of the 
statutes,°° it is only where the adjoining lands have 
been inclosed upon the other three sides that the rail- 
road is required to complete the inclosure by fencing 
along its right of way.°! In some of the states, this 
rule applies to unimproved land.®? Where this rule 
prevails, an owner of the injured animals who has 
done nothing toward inclosing his lands, or given the 
statutory notice to the railroad of his intention to do 
so, cannot recover under the statute for the railroad’s 
failure to fence.** 

[§ 1495] e. Highways—(1) In General. As a 
general rule a railroad company is not liable, in the 
absence of circumstances creating a common-law lia- 
bility,°+ for injury to an animal at a point where its 
track crosses a public highway.®® 

Fences. A railroad company is not required or 
permitted to fence its road where it crosses a public 
highway,°® whether. a public highway de facto or de 
jure,®” or to construct gates or other obstructions at 
such crossings to prevent animals from going upon 
the crossing;°* but it has been held that a statute 
obligating the railroad to fence all of its track ex- 
cludes an implied exception for highways.°® The 
exception in force, generally, does not apply to pri- 
vate ways,°°® unless the public makes such constant 
use of it as to make it a public highway de facto.%? 

Cattle guards and wing fences. A railroad, while 
it may not be required to fence,®* must construct and 
maintain suitable cattle guards and wing fences at 
public highway crossings,®* and these must be located 
at the point of intersection and as near as practica- 
ble to the highway,°* and if located unnecessarily 
distant from the highway the company will be liable 


Co., supra. 

33. Wilder v. Maine Cent. R. Co., 
65 Me. 332, 20 AmR 698. 

34. Perkins v. Hastern R. Cone20 
Me. 307, 50 AmD 589. 

35. See statutory provisions. 

36. Patrie v. Oregon Short Line 
R..Co., 6 Ida. 448, 56 P 82. 

37. See statutory provisions. 

38. Sparr v. St. Louis, etc., R. Co., 
57 Mo. 152; Saunders v. St. Louis, 
ete., R. Co., 57 Mo. 117; Slattery v. St. 
Louis, etc., R. Co., 55 Mo. 362. 

89. Shelton v. St. Louis, etc, R. 
Co., 60 Mo. 412. 

40. Cary v. St. Louis, etc., R. Co., 
60 Mo. 209. 
Schable v. Hannibal, ete., R. 
Buxton v. St. Louis, 
: Tiarks v. St. 
Louis, etc., R. Co., 58 Mo. 45. 

42. Spi geen v. Missouri Pac. R. 


Co., 87 Mo 

43. Walton v. St. Louis, ete. R. 
Co., 67 Mo. 

44. Biggerstaff v. St. Louis, etc., 


R. Co., 60 Mo. 567; Kimball v. Carter, 
95 Va. 77, 27 SE 823, 38 LRA 570. 

45. See statutory provisions. 
. 46. Cortese v. Canadian Pac. R. 
Co., 13 B. C. 322, 7 WestLR 392 [al- 
lowing app 6 WestLR 49]; Schellen:. 
berg v. Canadian Pac. R. Co., 16 Man. 
154, 3 WestWkly 457; Dreger v. 
Canadian Northern R. Co., 15 Man. 
386; Phair v. Canadian Northern R. 
Co., 6 OntWR 137, 5 CanRCas 334; 
Krenzenbeck v. Canadian Northern R. 
Co., (Sask.) 14 CanRCas 226, 13 West 
LR 414. 

47. McCracken v. Canadian Pac. R. 
Co., 13 OntWR 412. 

48.’ See statutory provisions. 
. 49. Heskett v. Wabash, etc., R. Co., 
61 Iowa 467, 16 NW 525. 


50. See statutory provisions. 
51. McCook v. Bryan, 4 Okl. 488, 
46 P 506; Crary v. Louisville, ete. R. 


Coz, 13 S.°D. 237, 100 NW 18. 

52. Parrish v. Louisville, etc., 
Co., 104 SW 690, 31 KyL 1020, 78 Sy 
186, 25 KyL 1524. 

53h St. Louis, ete., R. Co. v. Higgs, 
42 Okl. 171, 141 P 10. 

54 See supra § 1469. 

55. Mobile, etc., R. Co. v. Moore, 
34 Ill. A. 519; and cases infra this sec- 
tion; and §§ 1496, 1497. 

Maes ak ed defined see Highways 

56. Ariz.—Pavyvne v. 


Clifford, 24 
Ariz. 489, 211 P 566. 

Ill.—Chicago, etc., R. Co. v. McMor- 
row; 67111. 218; Terre Haute, etec., R. 
Co. v. Tuterwiler, 16 Ill. A. 197. 

Ind.—Beckdolt v. Grand Rapids, 
etc., R. Co., 113 Ind. 343, 15 NE 686; 
Louisville, etc., R. Co. v. Hurst, 98 
Ind. 330; Croy v. Louisville, ete., R. 
Co., 97 Ind. 126. 

Iowa.—Soward v. Chicago, ete., R. 
Co., 30 Iowa 551. 

Kan.—Atchison, Xe COL) Ne 
Griffis, 28 Kan. 539. 

Mo.—Luckie v. Chicago, ete, R. 
Co., 76 Mo. 639; Sikes v. St. Louis, 
ete: BR. Co: 227 Mio. A. 326) e105 SW, 
700; Smith v. St. Louis, ete., R. Co., 
125 Mo. A. 15, 102 SW 593; Berry v. 
St. Louis, etc., R. Co., 124 Mo. A. 436, 
101 SW 714. 


etc, 


Nebr.—Chicago, ete, R. Co. v. 
eee 74 Nebr. 600, 104 NW 


Tex.—Lancaster v. Sale, (Civ. A.) 
235 SW 648; San Antonio, etc., R. Co. 
v. Dunn, (Civ. A.) 207 SW 204; San 
Antonio, etc., R. Co. v. Clark, 26 Tex. 
Civ. A. 380, 62 Sw 546; Houston, etc., 
Ri Co..av- Huffhines, (Civ. A.) 39 SW 


625; San Antonio, etc., sR. Co. v,z 
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301, 30 SW 845; Galveston, ete., R. 
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57. See infra § 1496. 

58. Martin v. New York Cent., etc., 
R.-Co., 20° Misc. 363, 45 NYS 925. 

59. McDowell v. Great Western R. 
o:;;. 6U. C2 Cy RP. (Ont.)- 1805) Parnell 
v. Great Western R. Co., 4 U. C. C. P. 
(Ont.) 517. 

60. See infra § 1516 et seq. 

61. See infra § 1496. 

62. See supra this section. 

63. Ill.—Cleveland, etc., R. Co. v. 
Green, 65 Ill. A. 414. 

Ind.—Evansville, ete., R. Co. v. Bar- 
bee, 74 Ind. 169; Pittsburgh, ete, R. 
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etc., R. Co. v. McAfee, 15 Ind. A. 442” 
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Mich.—Parker v. Lake Snore: etc., 
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Mo.——Le Master v. Butler County 
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N. Y¥.—Evans v. Utica, etc., R. Co., 
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Morgan, 38 Ind. 190; Parker v. Lake 
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§§ 1495-1497] 


for animals injured upon the intervening space.*® 
If, however, an animal goes upon the track at the 
crossing and is injured upon the crossing itself, the 
absence of cattle guards cannot affect the case and 
will not render the company liable.*® 

Both fences and cattle guards. To avoid pockets 
or traps at oblique crossings where the railroad and 
the highway form an acute angle, lateral fences must 
be continued beyond the point of intersection be- 
tween the highway and the boundary line of the 
right of way over a part of the highway to the poiht 
where the highway intersects the track, and a cattle 
guard put in at that point, and a railroad failing to 
do this is lable for injuries to animals caught in the 
trap.%? 

[§ 1496] (2) Character and Establishment. The 
rule that railroad eompanies are not required to fence 
their roads at public crossings®® applies to high- 
ways de facto as well as to highways de jure,°® but 
not to alleged highways which have no existence at 
all,?° especially where the railroad now relying on its 
existence had previously denied it.71_ If a crossing is 
used and traveled by the public generally as a high- 
way the company need not fence at the crossing, al- 
though it is not a regularly laid out and established 
highway,*? and not worked or improved by the coun- 
ty,** or the route traveled is outside of the survey 
or line of the highway as established by the county 
authorities;7* nor, on the other hand, need the rail- 
road maintain fences where the road crosses a strip 
of land which has been legally dedicated to the pub- 
lie as a highway, although it has not been reduced 
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to actual use by the public.7® “Private roads”7® 
which by statute are free to be traveled by all per- 
sons as publi¢ roads and are so termed by the statute 
merely to distinguish them from public roads which 
are maintained at publie expense need not be fenced 
by railroads where they intersect the railroad.*? 
Wherever the crossing is such that it is not required 
to be fenced,** the company must construct cattle 
guards to prevent animals from passing from the 
intersecting highway on either side along the 
tracks,“® and whenever a crossing is abandoned and 
ceases to be a publie highway the company must then 
construct fences at that point;°® but nonuser for 
a period of time not amounting to abandonment will 
not have this effect.*+ 

[§ 1497] (8) Highways Parallel with Railroad. 
In the absence of statutory requirement, a railroad 
is under no obligation to fence between its tracks 
and a highway parallel with and in close proximity 
thereto,*? and failure to do so does not constitute 
negligence.** 

But where railroad is required to fence, the fact 
that its right of way runs parallel with and adjoins 
a public highway does not exempt the company from 
its statutory duty,®* even though the statute in terms 
excepts parts of the right of way “passing alone” a 
public highway, “along” meaning “on” and not 
“alongside,” and the exception having reference to 
public crossings;*® nor does the fact that the right 
of way overlaps the highway affect this duty if there 
is sufficient room for constructing a fence upon the 


Shore, etc., R. Co., 98 Mich. 607, 53/ cago, etc, R. Co. v. Dowhower, 74/43 Mo. A. 287. 
NW_ 834. Nebr. 600, 104 NW 1070. 74. Soward v. Chicago, etc., R. Co., 
65. Ft. Wayne, etc., R. Co. v. Her- [a] User.—(1) A road used and| 33 Iowa 386; Luckie v. Chicago, etc., 


bold, 99 Ind. 91; Louisville, etc., R. 
Co. v. Porter, 97 Ind. 267; Evansville, 
ete., R. Co. v. Barbee, 74 Ind. 169; 
Indianapolis, ete., R. Co. v. Bonnell. 


public 


traveled for over ten years by the 
is a public highway, 
railroad is not required to fence at 


the crossings of such a road. 


R. Co., 76 Mo. 639. 
75. Meyer v. North Missouri R. 
Co, 35 Mos 352: 


76. Fencing private crossings gen- 


and a 


Dow v. 


42 Ind. 539; Jeffersonville, etc., R. Co. 
v. Morgan, 38 Ind. 190, 192; Sarver 
v. Chicago, etc., R. Co., 104 Iowa 59, 
73 NW 498; Mundhenk v. Central 
Iowa R. Co., 57 Iowa 718, 11 NW 656; 
Andre v. Chicago, ete., R. Co., 30 Iowa 
107; Parker v. Lake Shore, etc., R. 
Co., 93 Mich. 607, 53 NW 834. 

“The cow-gap was placed at the 
wrong place. It should have been at 
the intersection. It being one hun- 
dred and eighty feet north of the in- 
tersection, and connected with field 
fences on either side of the railroad 
track, and there being nothing at the 
intersection to prevent stock from 
going on the track, it created an ex- 
cellent trap for stock. The cow-gap, 
at the point where it is, is worse than 
useless.” Jeffersonville, etc., R. Co. 
v. Morgan, supra. 

[a] Highway acauired by user 
only extends no further than it has 
been used, and if the railroad con- 
structs its cattle guards and wing 
fences on the assumption that it oc- 
cupies the wider space prescribed for 
highways regularly established pur- 
suant to statute, it will be liable for 
animals injured upon the intervening 
space between the highway and the 
cattle guard. Coleman v. Flint, etc., 
R. Co., 64 Mich. 160, 31 NW 47. 

66. See infra § 1561. 

67. Peoria, etc., R. Co. v. Shelly, 
25 Ill. A. 141; Andre v. Chicago, etc., 
R. Co., 30 Iowa 107; Missouri, etc., R. 
@o. v.. Bandy, 75 Okl.°57,°181 P. 313; 
N. C. & St. L. R. Co. v. Brown, 1 Tenn. 
BivistAs «179. 


68. See supra § 1495. 
69. Soward v. Chicago, etc., R. Co., 
33 Iowa 386; Atchison, etc., R. Co. v. 


Griffis, 28 Kan. 539; Jackson v. Kan- 
sas City, etc., R. Co., 66 Mo. A. 506; 
Giltz v. St. Louis Southwestern R. 
Co., 65 Mo. A. 445; Brown v. Kansas 
City, etc., R. Co., 20 Mo. A. 427; Chi- 


Kansas City Southern R. Co., 116 Mo. 
A.-555, 92 SW 744. (2) Where a 
crossing of the wagon road and the 
railway at a certain place had been 
open for many years, protected by 
wing fences, cattle guards, and the 
usual sign warning travelers, and 
could be used by anyone who had oc- 
casion to travel that way, it was a 
publie crossing which the railway was 
not required to fence. Smith v. St. 
Louis, ete., R. Co., 125 Mo. A. 15, 102 
SW 593. 

{[b] Noncompliance with statute. 
—A statute provides that no lapse 
of time shall divest the owner of his 
title to the Jand, unless, in addition 
to the use of the road by the public 
for ten years, public money or labor 
has been expended thereon for such 
period. On the issue whéther a rail- 
road should fence a wagon road which 
the evidence showed had been used 
for more than ten years, but on which 
no money or labor had been expended, 
the main purpose of the statute being 
the prevention of criminal prosecu- 
tions for obstructing such roads, a 
railroad notwithstanding the statute, 
had a right to consider the road a 
public one, and hence was not liable 
for injuries to animals caused by not 
fencing across such road. Sikes v. 
St. Louis, etc., R. Co., 127 Mo. A. 326, 
105 SW 700. 

70. Hunter v. Chicago, etc., R. Co., 
99) Wis.2613, 75 INW $77. 


71. Hunter v. Chicago, etc., R. Co., 
supra 
72. Missouri Pac. R. Co. v. Kocher, 


46 Kan. 272, 26 P 731; Atchison, etc., 
R. Co. v. Griffis, 28 Kan. 539; Berry v. 
St. Louis, ete., R. Co., 124 Mo. A. 436, 
101 SW 714. 

73. Sikes v. St. Louis, efe., R. Co., 
127 Mo. A. 326, 105 SW 700; Carter v. 
Kansas City, etc., R. Co., 69 Mo. A. 
295; Roberts v. Quincy, etc., R. Co., 


erally see infra § 1516. 

“Private road” defined see Private 
Roads § 1. 

77. Walton v. St. Louis, ete., R. 
Co., 67 Mo. 56. : 

78. See supra § 1495. 

79. Louisville, etc., R. Co. v. Etz- 
ler, 3 Ind. A. 562, 39 NE 32; Brown v._ 
Kansas City, ete., R. Co., 20 Mo. A. 427. 

30... Louisville, -ete:, Re Cor ve 
Shanklin, 94 Ind. 297; Jeffersonville, 
etc., R. Co. v. O’Connor, 37 Ind. 95. 

What constitutes abandonment gen- 
erally see Highways §§ 250-256. 

[a] Crossing abandoned canal.— 
Where a railroad crosses an aban- 
doned canal on an embankment con- 
structed in the bed of the canal, it 
must be protected by fences. White 
Wake Valley R. Co. v. Quick, 31 Ind. 


81. Indiana Cent. R. Co. v. Gapen, 
LO VInd. 2/92). 


82. Collier v. Georgia R. Co., 76 
Ga. 611. 

83. Collier v. Georgia R. Co., 
supra; Coy v. Utica, etce., R. Co., 23 
Barb. (N. Y.) 643 [overr Moshier v. 
yee Ste; Ra Co. 0 Barbe CNY.) 

84 Evansville, etc., R. Co. v. Tip- 


ton, 101 Ind. 197; Indianapolis, etc., 
R. Co. v. McKinney, 24 Ind. 283; In- 
dianapolis, ete., R. Co. v. Guard, 24 
Ind. 222, 87 AmD 327; Missouri Pac. 
R. Co. v. Eckel, 49 Kan. 794, 31 P 693; 
Morris v. Hannibal, etc., R. Co., 79 Mo. 
367 [dist Walton v. St. Louis, ete., R. 
Co., 67 Mo. 56]; Rozzelle v. Hannibal, 
etc., R. Co., 79 Mo. 349; Rutledge v. 
Hannibal, etc., R. Co., 78 Mo. 286; Rob- 
inson v. Chicago, etc., R. Co., 57 Mo. 
494; Dabbs v. Kansas City Southern 
R. Co., (Mo. A.) 202 SW 276; Emmer- 
aoe v. St. Louis, etc., R. Co., 35 Mo. A. 

ile 

85. Gunning v. Southwestern Tract. 
Co., 10 OntWR 285. 
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right of way between the highway and the tracks;*® 
and in such case, where the railroad permits the 
public to use part of its right of way as a public 
road, it is under duty to fence between such road 
and its tracks.8? So, also, if the track occupies 
a part of the public highway by permission of the 
highway authorities, the railroad must fence between 
its tracks and the remainder of the highway which 
is used by the public.8§ The railroad, however, is 
not obliged to fence if the location of the railroad 
with reference to the highway is such that a fence 
cannot be constructed without obstructing the high- 
way,®® unless the use of the highway as such has 
been abandoned by the public.®° 

[§ 1498] f. Fences Already Constructed by Ad- 
joining Landowner. It has been held that a railroad 
company which fails to fence its tracks as required 
by law is liable for stock killed upon the road, al- 
though a good and sufficient fence is maintained by 
the adjoining landowner;°! but on the contrary it 
has been held that it is immaterial who constructs 
the fences so long as they are sufficient,9? and that 
if an adjoining owner voluntarily constructs and 
maintains such a fence the company is not liable be- 
cause it did not construct another fence along the 
same line.®?. It will still, however, be the duty of 
the company to see that the fence is kept in repair 
and to restore it if removed by the owner,®* and the 
company will be liable in the absence of any evidence 
as ‘to the character and sufficiency of the fences main- 
tained by the adjoining owners.°® 

[§ 1499] g. Fences on Both Sides of Track. Or- 
dinarily where railroads are required to be fenced®® 
they must be fenced on both sides of the track,°®? 
even under a statute requiring fencing where the 
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road passes along or adjoins lands of a certain de- 
scription and the railroad adjoins land of the char- 
acter mentioned only upon one side.®* But if from 
the character or use of the adjoining premises on 
one side the company is not required to fence upon 
that side, it has been held by some authorities that 
it, need not fence upon the opposite side;°® by other 
authorities, that it must. A statute requiring rail- 
roads to fence “either or both” sides of their property 
does not contemplate that the matter shall be op- 
tional with the railroad company but means either 
or both sides as the cireumstances may demand ;? 
and under such statute, where it is for the benefit of 
adjoining landowners only, the railroad need only 
fence on the side next to the private owner. where 
the land on the other side is unoccupied and un- 
claimed public land.® 

[§ 1500] h. Adjoining Lands of Defendant Rail- 
read. Under fencing statutes regarded as police 
measures,* a railroad company owning land adjoin- 
ing its road must fence between its own land and the 
track,> unless a partition fence along the exterior 
line of the adjoining land completely incloses the 
track. Where the statute is construed as being for 
the benefit of adjoining owners only,‘ a railroad own- 
ing adjoining land is not required to fence between 
its own land and the track.® 

‘[§ 1501] i. Adjoining Lands or Tracks of Other 
Railroads. 
each other, neither can rely upon the duty of the oth- 
er but each must see that its own road is properly 
fenced;® and where no fence is constructed between 


_the tracks the company upon whose road an animal is 


injured cannot avoid hability on the ground that the 
animal got upon its road by crossing the unfenced 


Where two railroads run parallel with © 


86. Evansville, etc., R. Co. v. Tip- 
ton, 101 Ind. 197; Louisville, etc., R. 
Co. v. Shanklin, 94 Ind. 297; Wabash 
R. Co. v. Forshee, 77 Ind. 158; Jef- 
fersonville, etc., R. Co. v. Sweeney, 32 
Ind. 430; Lake Brie, etc., R. Co. v. 


Mo, A. 621; Ft. Worth, ete., R. 
Roberts, 29 Tex. Civ. A. 566, 69 
985; Gulf, etc., R. Co. v. Cole, (Tex. 
Civ. A.) 35 SW 525. 

* 87. Jones v. St. Louis Southwest- 
érn-R. Co., 65 Mo. A. 442. 

88. Illinois Cent. R. Co. v. 
bridge, 31 Ill. A. 190. 

89. Louisville, etc., R. Co. v. Hurst, 
98 Ind. 330; Louisville, etc., R. Co. v. 
Francis, 58 Ind. 389. 

90... Louisville, etc., R.. Co. v. 
-Shanklin, 94 Ind, 297; Louisville, etc., 
R. Co. v. White, 94 Ind. 257. 

[a] Abandoned . canal.—Where a 
Yailroad is located on the towpath of 
a canal which has been abandoned as 
a thoroughfare, the company must 

ence between the track and the canal. 
hite Water Valley R. Co. v. Quick, 


Trow- 


31 Ind. 127. 

91. Norfolk, ete, R. Co. v..Me- 
Gavock, 90 Va. 507, 18 SE 909. 

92. Hovorka v. Minneapolis, etce., 
R. Co., 31 Minn. 221,17 NW 376. 

93. Hovorka v. Minneapolis, etc., 


R. Co., supra; Haxton v. Pittsburgh, 
etc., R. Co:,-26 Oh. St..-214. 

94. _Hovorka v. Minneapolis, etc., 
R. Co., 31 Minn. 221, 17 NW 376; Wil- 
son v. Ontario, etc., R. Co., 12 U.C. Q. 
B. (Ont.) 463. 

Defects and repairs generally see 
infra §§ 1509-1513. 

95. Louisville, etc., R. Co. vy. White, 
94 Ind. 257. 

96. See supra §§ 1470, 1471, 1486— 
1501. 

97. Tredway v. Sioux City, ete., R. 
Co., 43 Iowa 527; Walther v. Pacific, 


a ee ee ee ae) 


etc., R. Co., 55 Mo. 271; Smith vy. East- 
ern RB. Co.;. 3:5 N.. HH. 356; 


98. Walther v. Pacific R..Co., 55 
Mo. 271. ' 
99. Wabash, etc., R. Co. v. Nice, 99 


Ind. 152; Indiana, ete., R. Co. v. Leak, 
89 Ind. 596; Indianapolis, ete., R. Co. 
v. Warner, 35 Ind. 515; Chicago, etc., 
ae v. Hogan, 27 Nebr. 801, 483 NW 

[a] Reason for this view.—‘‘Where 
one side cannot be fenced in, but must 
necessarily be left open and free for 
access to the railroad track, there the 
railroad cannot be securely fenced in 
by building a fence on the other side. 
In this case, to place a fence on the 
south side of the right of way, anda 
cattleguard on the west side of the 
street, connected with the east end of 
the fence, where the plaintiff insists 
they ought to be, would be worse than 
no security; they would only furnish 
a trap in which trains going east 
would catch stock when _ therein 
frightened while attempting to escape 
by crossing the track in front of the 
engine. Such a fence could afford no 
security. While it might prevent 
stock from entering upon the track 
from that side, it would be more dan- 
gerous for stock entering upon the 
track from the ot'her side and crossing 
over; it would prevent their escape 
without recrossing the track.” In- 
diana, etc., Co. v. Leak, 89 Ind. 
596,599. 

1. ‘Cleveland, etc., R. Co. v. Capoot, 
69 Ill. A. 163. 

[a] Reason for this view.—‘It is 
argued that the courts have made one 
exception by construction, and should 
now take another step forward and 
create another exception; that if the 
spirit of the statute does not require 
fencing where the public would be 
discommoded thereby, neither does it 
require fencing where the fence would 
not prevent stock from getting upon 


the track. The fallacy of this propo- 
sition lies in the assumption that 
where only one side of the track is 
fenced, the fence is altogether use- 
less. But a fence on one side may 
have the effect of stopping animals 
and turning them away from the 
track, . . Where it can be seen that 
such a fence might be useful in pre- 
venting animals from getting on the 
track, this court will not, by construc- 
tion, put into the statute an exception 
which has not been mentioned by the 
legislature.” Cleveland, ete., R. Co. 
v. Capoot, 69 Ill. A. 163, 165. 

2. Walsh v. Virginia, etc., R. Co., 
8 Nev. 110. 

38. Walsh v. Virginia, etc., R. Co., 
supra. 

4.. See infra § 1515. 

5. Bellefontaine R. Co. v. Reed, 33 
Ind. 476, 479; Klock v. New York, etc., 
R. -Co., 62 Hun 291, 17 NYS 120 [dist 
Potter v. New. York, ‘ete. R: Co: 60 
Ehinys 13) Voy IN Sele it 

“The facts that the company owned 
the land, and were using it for the 
purposes named, were no _ sufficient 
reasons why they should leave the 
way open for animals to go across 
their land and upon the railroad. If 
there was anything in the nature of 
the use which the company was mak- 
ing of the land which made it im- 
practicable to keep up the fence, it is. 
not shown. Bellefontaine R. Co. v. 
Reed, supra. 

6. Chicago, ete., R. Co. v. Tice : 
Ill. A. 161. j Ceres 

7 See infra § 1514. 

8. Cornwall v. Sullivan R. Co., 2 
N. H. 161;: Marfell v. South Wales R. 
Co., 8 C. B. N. 8S, 525, 98 BCL 525, 141 
Reprint 1271. 

9.. Shepard v. Buffalo, ete., R. Co.,. 
35 N. Y. 641; Legault v. Montreal 
nate Cotta Co:,, (Que.) 20 DomLR' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, — 
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§§ 1501-1503] 


tracks of the other road,!° although there is author- 
ity to the-contrary.11 But where the rights of way 
and tracks of two railroads adjoin and run parallel 
to each other, a fence between the rights of way is 
unnecessary if private property on either side of the 
combined rights of way is properly protected by a 
railroad fence.t12 Where the fencing statute is for 
the benefit of adjoining owners only,!* it has been 
held that a railroad which fails to fence between its 
track and the track of a parallel railroad is not lia- 
ble to the owner of land adjoining the tracks of the 
parallel railroad.t* In jurisdictions where a railroad 
must fence between its track and a parallel rail- 
road,+> the company over whose tracks the animal 
first entered will not be liable for the injury occur- 
ring upon the other road.t® The fact that the tracks 
are too close together to permit the construction of 
a fence between them without endangering the safe- 
ty of passengers or railroad employees does not re- 
heve the railroad of its statutory liability.17 Where 


_two railroads intersect, and one of the companies 


neglects to maintain proper lateral fences, the oth- 
er,company must construct cattle guards and wing 
fences at the crossing;'® but this is not necessary 
where both railroads perform their statutory du- 
ties.1° 

[§ 1502] 3. Sufficiency, Defects, and Repairs?°— 
a. Sufiiciency—(1) Fences in General. Generally 
speaking, railroad fences are held to conform to le- 
gal requirements if they are reasonably sufficient to 
prevent animals of ordinary habits and disposition 
from going upon the track,?+ the same standard ap- 
Rozzelle v. Hannibal, etc., R. 
Kelver v. New York, 
ete., R. Co., 126 N. Y. 365, 27 NB 553 


[aff 12 NYS 723]; Shepard v. Buf- 
falo, .ete., R. "Co., 35) N.Y: 6413) Le- 


10. 


158; Berkbigler 


Fort Worth, 


RAILROADS 


cago, etc., R. Co., 66 Iowa 18, 23 NW 
v. Cape Girardeau, 
ete., R. Co., 152 Mo. A. 543, 133 SW 
1170, 164 Mo. A. 441, 144 SW_ 1105; 


ete., Ri Co! v. Harris, 


(52 C.J.] 47 


plying to gates which under the statute the railroad 
is allowed to construct.?2 It is not necessary that 
they should be built to meet extraordinary condi- 
tions,** or that they should constitute an impassable 
barrier to all stock without regard to how breachy 
or vicious they may be.?* But if the fence is not 
reasonably sufficient to keep out stock,?° sufficiency 
having reference to the strength as well as to the 
height of the fence,?® to be determined by an ex- 
amination of the fence itself and not by the previ- 
ous conduct of animals which have been pastured on 
ground which it in part incloses,*’ or if it is con- 
structed in such a negligent or improper manner as 
to constitute a nuisance or source of danger,?® the 
company will be lable for animals injured in conse- 
quence thereof.*° A deviation in the course of the 
fence from the line of the railroad right of way,®° 
and the inclusion of gates,*+ will not subject the 
railroad to liability if fence and gates are otherwise 
sufficient and acquiesced in by the adjoining owner. 

[§ 1503] (2) Statutes. A statute requiring con- 
struction of fences suitable and sufficient to prevent 
cattle, horses, sheep, and hogs from getting upon 
the railroad®? sets up a practical standard which is 
not met if the fact of cattle, horses, sheep, or hogs 
getting through the fence and on to the track is the 
natural consequence of existing conditions.3? A 
statute requiring the construction of “legal and suffi- 
cient” fences** is construed as requiring fences along 
an adjoining inclosure reasonably sufficient to keep 
out the kind of domestic animals kept in that par- 
ticular inclosure.*® Where a prior statute estab- 
BR. Coliy. Crowa 66 I A nda ee 

29. See cases supra notes 25-28. 


30. Stovall v. Atchison, etc., R. Co., 
83 Kan. 735, 112 P 740. 


gault v. Montreal Terra Cotta Co.,| (Tex. Civ. A.) 256 SW 699. 31. Stovall v. Atchison, ete., R. Co., 
(Que.) 20 DomLR 388. 22. See infra § 1503. supra. 
11. Gallagher v- New York, etc., R. 23. Sec case infra this note. 32. See statutory provisions. 
Co., 57 Conn. 442, 18 A 786, 5 LRA 737. [a] Where high winds sometimes 83. Ill—Chicago, ete, R. Co. v. 
12. Davison v. Delaware, etc., R.| drifted sand over right of way fences,| Umphenour, 69 Ill. 198. 


Co., 134 App. Div. 872, 119 NYS 369. 

is, See infra $1514. 

14. Doug’ass v. Grand: Trunk R. 
Co...5 Ont. A. 585. 

15. See cases supra notes 9, 10. 

16. Bear v. Chicago, etc., R. Co., 
4d Ved. 25, 72.CCA 513%. Mrisch: .v. 
Chicago Great Western R. Co., 95 
Minn. 398, 104 NW 228., 

17. Kelver v. New: York, etc.,'R. 
Co., 126 N. Y. 365, 369, 27 NE 553. 

“Tt is to be observed that the ques- 
tion is not whether a court would, in 
the actual situation, compel a specific 
performance by the defendant of its 
statutory duty. It may be conceded 
that it would refuse to enforce spe- 
cifically the building of fences along 
the sides of the defendant’s road as 
now located if it should appear that 
by so doing human life would be en- 
dangered. But this, we conceive, is 
no answer to a civil action for dam- 
ages. resulting from the neglect to 
fence. The defendant, for its own 
purpose and by its own volition, has 
placed its tracks in such near proxim- 
ity to the tracks of other roads that it 
eannot, as is claimed, perform its 
statutory duty without hazarding the 
safety-of its passengers and others. 
Tt seeks to set up a Situation which 
it itself has created as an excuse for 
disregarding this duty. This it can- 
not do.” Kelver v. New York, etc., R. 
Co., supra. ’ 

18. Illinois Cent. R. Co. v. David- 
son, 225 Ill. 618, 80 NE 250 [aff 125 Ill. 
A. 420]. 

19. Illinois Cent. R. Co. v. David- 
son, 225 Tll. 618, 80 NE 250. 

20. Nature and sufficiency in gen- 
eral see supra § 429. 

21. Pluym v. Illinois Cent. R. Co., 
920 Ill. A. 554; Shellabarger v. Chi- 


permitting the passage of cattle, the 
railroad was not under duty to build 
fences abnormally high, there being 
long periods when sand did not move. 
Jesus Maria Rancho v. Southern Pac. 
Cor, ssGaCat Aw Oi-Dsable se LSo. 

24. Shellabarger v. Chicago, etc., R. 
Co., 66 Iowa 18, 23 NW 158 (under a 
statute imposing liability on a rail- 
road if it fails to fence against live 
stock running at large); Dietrich v. 
Hannibal, ete., R. Co., 89 Mo. A. 36 
(under statute requiring construction 
of “lawful” fences). 

[a] Where horse runs away and in 
its fright breaks through a fence 
which is sufficient for turning stock 
under all ordinary circumstances, and 
gets upon the track and is injured, 
the railroad will not be liable in the 
absence of negligence. Chicago, etc., 
R. Co. v. Utley, 38 Ill. 410. 

25. Wis Chicazovw etey Ra t.Con wv. 
Umphenour, 69 Ill. 198. 

Ky.-—-Hines v. Kough, 189 Ky. 806, 
225 SW 1082. 

Mo.—Colyer v. Missouri Pac. R. Co., 
93 Mo. A. 147. 

Nebri=Chicago; " etejmuR. 1) Con wv 
James, 26 Nebr. 188, 41 NW 992. 

N. Y.—Leyden v. New York Cent., 
etc., R. Co., 55 Hun 114, 8 NYS 187. 

TNex—Cook, vi: Texas, ete., 1 R. Co., 
(Civ. A.) 297 SW 913. f 

Eng.—Bessant v. Great Western R. 
Co 8 Ce BIMN«) S51.368;> 98) WOLn 368; 
141 Reprint 1208. 

26. Colyer v. Missouri Pac. R. Co., 
98 Mo. A. 147. 

27. Chicago, ete, R. Co. 
phenour, 69 Ill. 198. 

28. See cases infra this note. 

[al Barbed wire fencé.—Winkler 
v. Carolina, ete., R. Co., 126 N. C. 370, 
35 SE 621, 78 AmSR 663. 


v. Um- 


Ind.—Indianapolis, ete., R. Co. v. 
Irish, 26 Ind, 268. 

WN. Y.—Connolly v. Central Vermont 
R. Co., 4 App. Div. 221, 38 NYS 587 [aff 
158 N. Y. 675 mem, 57 NE 1124 mem]. 

Eng.—Bessant v. Great Western R. 
Co., 8 C. B. N. S. 368, 370, 98 ECL 368, 
141 Reprint 1208. 

Alta.—Clare v. Canadian Northern 
R. Co., 3 Alta. L. 312, 17 WestLR 536, 
: “In his summing-up, the learned 
judge read the 68th section, and ob- 
served that it seemed to him that no 
language could be plainer,—that the 
company were to make and maintain 
such a fence as would prevent the 
sheep and cattle of the owners of ad- 
joining lands from straying thereout. 
‘I do not say,’ continued his lordship, 
‘that the fence must be sufficient to 
keep in a hunter. But the broad ques- 
tion is, whether or not the fence was 
a sufficient fence,—was it such a 
fence as the company were bound by 
the act to make? It strikes me, that, 
if the use to which the adjoining land 
is put is such (being an ordinary use) 
as to render a stronger fence neces- 
sary, it would be the duty of the com- 
pany to provide it; and to place 
hurdles along it if necessary.’” Bes- 
sant v. Great Western R. Co., supra. 

fa] Fence with bars down is not a 
sufficient fence within the meaning of 
a statute requiring the construction 
of fences sufficient to prevent cattle, 
horses, sheep, and hogs from coming 
upon the road. Connolly v. Central 
Vermont R. Co., 4 App: Div. 221, 38 
NYS 587 [aff 158 N. Y. 675 mem, 57 
NE 1124 mem]. 


84. See statutory provisions. 
35. See case infra this note. 
fa] Sheep pasture.—A _ railroad 


passing along or through a sheep pas- 
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lished standards of sufficiency, a later statute requir- 
ing railroad companies to make and maintain a good 
and sufficient fence, but not itself prescribing any 
standard or test of sufficiency is held to adopt the 
standards established by the prior statute.*® Where 
under the statutes in force a railroad is not com- 
pelled to fence but is held liable for injuries to ani- 
mals resulting from its failure to do so, liability de- 
pends upon maintenance of a fence reasonably suffi- 
cient to turn stock.27 Under a subsequent statute 
compelling railroads which have not built fences to 
do so, and prescribing the height and character of 
the fence to be built, and providing that railroads 
which have built fences shall conform to these spec- 
ifications whenever they rebuild or repair,?* it is 
held that the obligation to conform to the later spec- 
ifications is not imposed upon a railroad upon mak- 
ing slight repairs of a fence already built, but only 
when the repairs are substantial, amounting prac- 
tically to a rebuilding of a portion of a fence.*? 

[§ 1504] (3) Conformity to Division Fences. 
Generally, the statutory requirements for railroad 
fences are not the same as those for division fenc- 
es.t? And so it has been held that a statute requir- 
ing a railroad to construct “suitable” fences, with- 
out referring to any standard,*! does not require 
that they should conform to division fences.*” This 
is especially so where the railroad fencing statute 
sets up a standard of its own,*® as for example, a 
fence suitable and sufficient to prevent cattle, hors- 
es, sheep, and hogs from getting upon the railroad,** 
or where it provides in express terms that no law of 
the state in relation to the fences of farmers or 
landowners shall be applicable to railroad fences 
unless specifically so stated in the regulation.*® But 
it has been held that a statute requiring construction 


ture, and required to build a “legal 
and sufficient’? fence, must build a 
fence at that point which will keep 
out sheep. Cotton v. Wiscasset, etc., 
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King v. Chicago, ete., R. Co., 79 Mo. 
328. 


48. Tallman vy. Syracuse, 


1 ala aa 


of a “lawful” fence*® does refer to the standard 
set up in the statute on inclosures.** A statute pre- 
scribing that railroad fences shall be of the height 
and strength of division fences, but nowhere fixing 
what. that height shall be, either by its own terms or 
the provisions of the division fence statute, is con- 
strued as requiring fences of sufficient height and 
strength to prevent cattle and other animals from 
getting on the railroad.*® | 

[§ 1505] (4) Wire Fences. A wire fence prop- 
erly constructed*® and complying substantially with 
statutory requirements is sufficient ;°° but, although 
sufficient to turn stock, the fence must not be of 
such a character as of itself to be a source of dan- 
ger,°! and a barbed wire fence may or may not be 
a proper fence according to the character and use 
of the lands inclosed.°? In some states the use of 
barbed wire is prohibited by statute;°* but the stat- 
ute has been held not to apply to fences already 
existing;°* nor is buckthorn wire, consisting of flat 


iron twisted ribbons with teeth, a barbed wire fenec 


within the prohibition of the statute.®® 

[§ 1506] (5) Natural Barriers. A steep bluff, 
hedge, ditch, wall, or the like may constitute a law- 
ful fence if of equal security with a lawful fence as 
defined by statute;°® but such natural obstructions 
must be sufficient to serve the purposes of a fence;°? 
and when they cease to afford that measure of secu- 
rity, a fence of posts and boards or wire must be con- 
structed.°® Natural barriers serving as fences must 
be properly connected with the railroad fences where 
they begin and terminate.®® 

[§ 1507] (6) Cattle Guards and Wing Fences. 
Where railroad corporations are required to con- 
struct cattle guards,®°° a railroad will be liable for 
injuries to animals due to a failure to construct cat- 


count of which it had to be killed. 
The fence was not inherently danger- 
ous, and therefore the company was 
not liable. The test is whether the 


ete., R. 


[§§ 1503-1507 


R. Co., 98 Me. 511, 57 A 785. 

86. Enright v. San Francisco, ete., 
R. Co,,..33. Cal. 230. 

37. See Moeckley v. Chicago, etce., 
R. Co., 92 Iowa 748, 61 NW 227. 

38. See statutory provisions. 

39. Moeckley v. Chicago, etc., R. 
Co., 92 Iowa 748, 61 NW 227. 

fa]. Exemption from fencing stat- 
ute.—The statute of 1888 expressly 
prescribing the height and character 
of fences to be constructed by rail- 
road companies “which have not al- 
ready erected a lawful fence,” and 
providing that other companies when 
they rebuild or repair their fences 
shall build them as provided by that 
act, applies only to such repairs as 
constitute a virtual rebuilding of a 
portion of the fence and which involve 
the height and structure of the fence, 
and not to the mere replacing of a de- 
fective board or boards or nailing 
fast boards that have become loose. 
Moeckley v. Chicago, etc., R. Co., 92 
Iowa 748, 61 NW 227. 

40. See cases infra note 42. 

Division fences see Fences §§ 4-37. 

41. See statutory provisions. 

42. Eames v. Salem, etc., R. Co., 98 
Mass. 560, 96 AmD 676. 

43.. Chicago, etc., R. Co. ‘v. James, 
26 Nebr. 188, 41 NW 992. 

44. Chicago, etc., R. Co. v. James, 
supra. 

45. Lee v. Minneapolis, etc., R. Co., 
66 Iowa 131, 28 NW 299. 

46. See statutory provisions. 

47. Russell v. Hannibal, etc., R. Co., 
83 Mo. 507. 

[a] In Missouri, under the statute, 
a fence of posts and planks four and 
one-half feet high is a_lawful fence. 


oe 4 Abb. Dec. (N. Y.) 351, 4 Keyes 

49. Halverson v. Minneapolis, etc., 
R. Co., 82 Minn. 88, 19 NW 392. 

5@. See cases infra this note. 

[a] Distance between posts.—A 
statute providing that fences in coun- 
ties where the swine law is in force 
may be composed of wire four feet 
high, with posts sixteen feet apart, 
only requires substantial compliance, 
so that, where in a ‘distance of half 
a mile of fence constructed thereun- 
der there were only two posts found 
that were more than _ sixteen feet 
apart, the court properly refused to 
charge that, if any of the posts in the 
fence were more than sixteen feet 
apart, plaintiff could not recover. 
Sharp v. Quincy, etc., R. Co., 139 Mo. 
A. 525, 123 SW 507. 

51. Louisville, etc., R. Co. v. Shel- 
ton, 43 Ill. A. 220; Gould v. Bangor, 
etc., R. Co., 82 Me. 122, 19 A 84; Reh- 
oe v. Western New York R. Co., 8 NYS 
52. Guilfoos v. New York Cent., 
etc., R. Co., 69 Hun 593, 28 NYS 925; 
Plath v. Grand Forks, ete., R. Co., 10 
B. 'C. 299, .3 ‘CanRCas 331; ‘Hillyard 
v. Grand Trunk R. Co., 8 Ont. 583. 

[a] Along country highway.—A 
barbed wire fence between a railroad 
and an ordinary country highway is 
not a nuisance. Hillyard v. Grand 
Trunk R. Co., 8 Ont. 583. 

[b] Horse inclosure.—Defendants 
maintained along their line, through a 
farming country, a barbed wire bound- 
ary fence, without any pole, board, or 
other capping connecting the posts; 
plaintiff’s horse, picketed in his field 
adjoining, became frightened from 
some cause unexplained and ran into 
the fence and received injuries on ac- 


fence is dangerous to ordinary stock 
under ordinary conditions and_ not 
whether it.is dangerous to a bolting 
orse. 


sek 10 B. C. 299, 24 CanLTOccNotes 


53. See statutory provisions. 

54. Stisser v. New York Cent., etc., 
R. Co., 32 App. Div. 98, 52 NYS 861. 

55. Stisser v. New York Cent., etc., 
R. Co., supra. See Stisser v. New York 
Cent,, -ete.; -Ri'Co., 19) App: Div. 6288 
46 NYS 1014 (the use of buckthorn 
wire is not negligence on the part of 
the railroad). 

56. Hilliard v..Chicago, etc., R. Co., 
37 Iowa 442. 

57. Toledo, etc., R. Co. v. Sweeney, 
41 Ill. 226; Taylor v. Spokane Falls, 
ete., R. Co., 32 Wash. 450, 73 P 499. 

58. See cases infra this note. 

[a]. Abutment.—Where the level of 
land is raised by natural accretions 
so that the height of a stone abutment 
formerly serving the purpose of a 
fence is so decreased that it will not 
prevent animals from going upon the 
track, it is the duty of the railroad to 
fence at such place. Chicago, ete., R. 
Co. v. Hand, 113 Ill. A. 144. 

[b] Culvert.—Where a_ railroad 
passes over a culvert through which 
water is backed by a mill pond so as 
effectually to prevent the escape of 
animals through the culvert, if the 
pond is subsequently drawn off suita- 
ble barriers must be constructed at 
the culvert to prevent animals passing 
through it. Keliher vy. Connecticut 
River) R.,Co.,: 107 Mass. 411. 

59. Taylor v. Spokane Falls, ete., 
R. Co., 32 Wash. 450, 73 P 499. 

60. See supra § 1470. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tle guards reasonably sufficient to exclude ordinary 
stock,®? or to maintain them in a proper state of 
repair,°? or where they are located in the wrong 
place,®* or as a substitute for the statutory fence,*+ 
or so constructed as to be a trap or snare for stock ;°* 
or where the adjacent fences do not extend up so as 
to prevent the passage of stock between the fence and 
the cattle guards;®° or where a section of the cattle 
guard is missing, admitting cattle through the un- 
guarded space on to the track,°7 But cattle guards 
to be sufficient need not be so constructed as to con- 
stitute an impassable barrier so that under no cir- 
cumstances could an animal cross them,*® or so as to 
turn hogs, unless the statutory conditions precedent 
to the requirement of hog-proof cattle guards are 
complied with,°® or so as to turn stock which is wild, 
breachy, or in the habit of fence jumping,*® or when 
under fright or excitement ;*! but need only be such 
as are reasonably sufficient to turn ordinary stock." 
In the absence of any statutory plan or specification 
for eattle guards, they should be constructed in such 
manner as an ordinarily prudent man would construct 
them with a view to prevent injury to his stock and 
at the same time to prevent the depredations of stock 
upon his inelosure.7* The mere fact that an animal 
goes upon the track by jumping over such a eattle 
guard and is injured does not render the company 
liable in the absence of negligence;‘* nor is the 
fact that an animal passed or jumped over a cattle 
guard of itself evidence of its improper construction 
or insufficiency,*® but, if there is other evidence as 
to the character or insufficiency of the cattle guard, 


61. Ala.—Ex p. Hines, 205 Ala. 17, 
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cattle guard so as to induce stock to 
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the jury may consider this fact in connection with 
such other evidence.*® 

Under particular statutes. Where the statute re- 
quires a cattle guard sufficient to turn cattle from 
the road,** it requires by implication the wing fences 
necessary for the sufficiency of the guard;7* a fence 
across the road with gates is not a proper substitute 
therefor;*® and under such statute a cattle guard in 
general use by first-class railroads does not meet the 
requirements if it is not reasonably sufficient to turn 
cattle from the road.8° A statute requiring approy- 
al of cattle guards by commissioners®! does not re- 
quire approval of each cattle guard constructed, but 
merely an approval of the type of. construction.®? 
In jurisdictions where the legislature has imposed 
on railway companies the absolute duty to protect - 
their lines from animals,®* liability is established by 
evidence that the animals, passed over the cattle 
guards on to the right of way and were injured.*+ 

[§ 1508] (7) Waiver and Estoppel. The insuffi- 
ciency of a fence may be waived by an adjoining 
owner, when the fencing statute is construed as 
being for his benefit only.8° Where a statute pre- 
seribes that railroad fences shall be of the height 
and strength of division fences but nowhere fixes 
what that height shall be either by its own terms 
or the provisions of the division fence statute, a 
railroad building and maintaining over a long period 
of years a fence of a particular height cannot after- 
ward be heard to say, in the absence of evidence of . 
local regulation or local custom, that a lower fence 
would be sufficient.*® 


87 S 691 [den certiorari 17 Ala. A. 
509, 87 S 696]. 

Ind.—Pennsylvania Co. v. Newby, 
164 Ind. 109, 72 NE 1043; Whitewa- 
ter R. Co. v. Bridgett, 94 Ind. 216; 
New York, etc., R. Co. v. Zumbaugh, 
17 Ind. A. 171, 46 NE 548; Wabash R. 
Co. v. Ferris, *6 Ind. A. 36, 32 NE 112. 

Iowa.—Campbell v. Iowa Cent. R. 
Co., 124 Iowa 248, 99 NW 1061. 

Mo.—Stout v. St. Louis, ete., R. Co., 
142 Mo. A. 1, 125 SW 230. 

N. Y.—Ham v. Newburgh, etc., R. 
Cos 69 Hun £37,°23 NYS 197; 

Tex.—Houston, etc., R. Co. v. Ku- 
jawa, (Civ. A.) 265 SW 186. 

62. Pittsburgh, etc., R. Co. v. Eby, 
55 Ind. 567; Miller v. Northern Pac. R. 
Coz, 36 Minn. 296, 30 NW 892; Rob- 
bins v. Bell, (Tex. Civ. A.) 195 SW 865. 

GSr tt: Wayne, ete., R. Co. v. Her- 
bold, 99 Ind. 91; Louisville, etc., R. 
Co. v. Porter, 97 Ind. 267; Indianap- 
olis, etc., R. Co. v. Bonnell, 42 Ind. 539. 

Location with reference to highway 
see supra § 1495. 

64 Berkbigler v. Cape Girardeau, 
etc., R. Co., 152 Mo. A. 548, 133 SW 
1170, 164 Mo, A. 441, 144 SW 1105. 

65. Carrollton Short Line R. Co. v. 
Lipsey, 150 Ala. 570, 43 S 836; Louis- 
Wille, ‘ete;;, RR. Co. vs Beauchamp, 108 
Ky. 47, 55 SW 716, 21 KyL 1476; Ham 
v. Newburgh, etc., R. Co., 69 Hun HS 75 
23 pve. LOY s Horan v. "Taylor, ete., 
Re Co,., 93 Tex. A. Civ. Cas. § 435. 

“The cattle guard must be so con- 
structed as not to be a trap or snare 
to stock. It should be so constructed 
that stock could easily see the dan- 
ger of attempting to cross it, so that 
under ordinary circumstances an an- 
imal would not undertake to cross it.” 
Horan v. Taylor, ete., R. Co.; supra. 

fa] Bridge used as cattle guard, 
consisting of stringers on which are 
laid sawed crossties seven inches wide 
on top and six inches apart, would be 
more likely to entice stock upon the 
track than to turn them back, and 
is insufficient. Ham vy. Newburgh, 
etc., R. Co., 69 Hun 137, 23 NYS 197. 

[b] Allowing grass to grow up in 
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go upon it may constitute such negli- 
gence as to render the company lia- 
ble for a resulting injury, although the 
eattle guard is constructed in a prop- 
er manner. Louisville, etce., R. Co. v. 
Beauchamp, 108 Ky. 47, 55 SW 716, 21 
KyL 1476; Saine v. Missouri, ete., R. 
Co., (Tex. Civ. A.) 85 SW 487. 

66. Johnson vy. Detroit, etc., R. Co., 
139 Mich. 287, 102 NW 744. 

67. Scott v. Missouri-Kansas-Tex- 
as R. Co., (Mo. A.) 22 SW (2d) 654. 

68. Ark.—St. Louis, etce., R. Co. v. 
Busick, 74 Ark. 589, 86 SW 674. 

Iowa.—Campbell v. Iowa Cent. R. 
Co., 124 Iowa 248, 99 NW 1061. 

Mich.—Clement v. Pere Marquette 
R. Co., 138 Mich. 57, 100 NW 999. 

Mo.—Miller vy. Chicago, etc., R. Co., 
180 Mo. A. 209, 167 SW 1160; Jones v. 
Chicago, ete., R. Co., 59 Mo: A.. 137; 
Cole v. Chicago, etc., R. Co., 47 Mo. 
A. 624, 

Okl1.—Midland Valley R. Co. v. Bry- 
ant, 37 Okl. 206, 131 P 678. 

Vt.—Wait v. Bennington, etc. R. 
Co., 61 Vt. 268, 17 A 284: 

[a] Approval of commissioner.— 
Under the statute of 1899, requiring 
railroads to construct cattle guards, 
and providing that any cattle guard 
which shall have the written approval 
and indorsement of the railroad com- 
missioner shall be a legal cattle guard, 
the sufficiency of a cattle guard of a 
kind prescribed in writing by the com- 
missioner and which is in good con- 
dition ‘and repair cannot be ques- 
tioned. Clement v. Pere Marquette 
R. Co., 188 Mich. 57, 100 NW 999. 


69. Schaff v. Tinkle, 96 Okl. 204, 
radi Ve a ve 
[a] Notice to railroad.—Where the 


statute requires a railroad to con- 
struct hog-proof cattle guards only 
upon notice from an adjoining owner 
to do so, a railroad is not liable under 
the statute for failure to do so in the 
absence of notice. Schaff v. Tinkle, 
e204 e224. PE Les 

Chicago, etc., R. Co, v. Evans, 
45 Ill. A. 79; Smead v. Lake Shore, 
etc., R. Co., 58 Mich. 200, 24 NW 761; 


eae v. Chicago, etc., R. Co., 47 Mo. A. 


71. Wait v. Bennington, etc., R. Co., 
61 Vt. 268, 17 A 284. 

72. Stewart v. Bloomington, ete., R. 
Co., 180 Ill. A. 608; Chieago, etc.,. IR. 
Co. v. Evans, 45 Ti Ae 79; Smead v. 
Lake Shore, etc., R. Co., 58 Mich. 200, 


24 NW 761; Jones v. Chicago, etc., R. 
Co., 59 Mo. A. 187; Cole v. Chicago, 
ete., Re. Co.,.47) Mor gAn (6245 eNexas 


Cent. Ra Coy. Pruitt, 49 Nex. Give 
A. 370, 110 SW 966 [aff 101 Tex. 548, 
109 SW 925]. 

73. Horan v. Taylor, ete., R. Co., 
3 Tex. A. Civ. Cas. § 435. 

74, Chicago, etc., R. Co. v. Farrelly, 
3 Ill. A. 60; Cole v. Chicago, etc., R. 
Co., 47 Mo. A. 624. 

75. Barnhart v. Chicago, ete., R. 
Co., 97 Iowa 654, 66 NW 902; Miller 
v. Chicago, etc., R. Co., 180 Mo. A. 209, 
167 SW 1160. 

76. Timins yv. Chicago, etc., R. Co., 
72 Iowa 94, 33 NW 379; Miller v. Chi- 
cago, etc., R. Co., 180 Mo. A. 209, 167 
SW 1160. 

77. See statutory provision. 

78. Aldrich v. Boston, etce., R. Co., 
SY ti31095 1 O0MAY W615: 

79. Winter v. Hines, 207 Mo. A. 412, 
229 SW 281 

80. Ala. —Hines v. MecMillian, 17 
Ala. A. 509, 87 S 696 [certiorari den 
205 Ala. 17, 87.S 691]. 

Til —Stewart v. Chicago, ete., R. Co., 
190 Til. A. 484 

Ind. - Pittsburgh, ete. FRe s Cosme 
Newsom, 35 Ind. A. 299, 74 NE 21. 

Kan.—Abbey yv. Schaff, 108 Kan. 88, 
L947 P Pos 

Mo.—Boucher v. Wabash R. Co., 
(A.) 199 SW 742. 


81. See statutory provisions. 
82. La Flamme v. Detroit, ete., R. 
Co., 109 Mich. 509, 67 NW 556. 


83. See supra §§ 1470, 1474. 

84. Clare y. Canadian Northern R. 
Co, 3) Alta. Ll. 312) 0%) WestlR: 536. 

85. Enright v. San Francisco, etc., 
RR. Co,, oo Calme230: 

86. Leyden v. New York Cent. R. 
Co., 55 Hun 114, 8 NYS 187. 
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[§ 1509] b. Defects and Repairs—(1) In General. 
Where a railroad is required by law to construct 
fences and cattle guards,’? it will be held liable for 
injuries to animal occasioned by its failure to repair 
them,®* or to replace them when destroyed,*® and 
this rule applies regardless of how or by whom the 
fence was originally built,9° as in the case of fences 
already constructed by adjoining owners and adopt- 
ed by the railroad company,°®! and notwithstanding 
the adjoining owner has been accustomed voluntarily 
to keep the fences in repair;®? but under statutes in 
some states,°® slight repairs, if they can be made 
without considerable labor or expense, are for the 
adjoining owner to make.®* The railroad’s liability 
for failure to repair is unaffected by the fact that 
the accident happened in the winter season when 
cattle are not accustomed to run at large and when 
openings in the fence are left for convenience in 

hauling wood to the railroad;®® or by the fact that 
the fence had been torn down with intent to rebuild, 
and that the railroad had notified the landowner of 
its intent to do so;°® or by the fact that the abutting 
landowner had relocated and reconstructed the fence 
with the consent of the railroad;®* or by the fact 
that the railroad waived the statutory notice from 
the landlord to build, and voluntarily constructed the 
fence in advance of the time when under the statute it 
was required to build;°* or by the fact that the ad- 
joining owner joined his fences to the railroad fence, 
. thereby making use of it to inclose his land and still 
did not contribute anything to keep the railroad 
fence in repair, in the absence of contract or statute 
obligating him to do so;°® or by the fact that the 
railroad constructed the fence entirely on the land 
of the adjoining owner;' or by the fact that the rail- 
road had made an agreement with an adjoining owner 
not to maintain the fence, when the benefit of the 
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fencing statute is not Poaecied to najoiing owners 
and plaintiff was some other than the contracting 
landowner.? The liability of the railroad to repair 
has reference to the fence nearest the railroad track, 


where the railroad maintains two parallel fences on 


the same side of its road.* Independently of statute, 
a railroad is liable for injuries to animals caused by 
its negligent act,* and in some jurisdictions, the stat- 
utes are construed to give the owner of injured ani- 
mals a remedy under the statute against the railroad 
for failure to repair fences, but ‘only a remedy at 
common law for injuries due to defective cattle 
guards.® In jurisdictions having in force a statute 
compelling ‘railroads to fence for violation of which 
double damages are recoverable and a statute fixing 
liability for compensatory damages for injuries to 
animals caused by failure to fence," recovery of com- 


pensatory damages for injuries caused by a defective _ 


cattle guard may be had, even though an action for 
double damages will not lie, the injuries not being 
caused by collision with a train.’ In jurisdictions 
where a railroad is not required to fence but where 
a statute imposes upon the railroad the burden of 
proving that injury to stock was not caused by its 
negligence,’ it has been held that a failure to keep 
cattle guards in good order does not constitute neg- 
ligenee.® - 

Voluntary erection or construction by railread. 
Where there is no law requiring railroads to 
fence,?° it has been held in some jurisdictions that 
they will not, in the absence of circumstances creat- 
ing a common-law liability,! be liable for failing to 
repair fences!” or cattle guards’* which they may 
have voluntarily constructed, and that if there is a 
gap in such fence through which animals enter, 
no greater degree of care is required to avoid injury 
to such animals than would otherwise be necessary 


87. See supra §§ 1470, 1471. 

88. I11l.—Chicago, ete., R. Co. v. 
Nevitt, 122 Ill. A. 505. 

Ind.—Lake Erie, etc., R. Co. v. Fish- 
back, 5 Ind. A. 403, 32 NE 346. 

Iowa.—Bennett v. Wabash, etc., R. 
Co., 61 Iowa 355, 16 NW 210. we 

Kan.—Stanley v. Atchison, etc, R. 
Co., 88 Kan. 84, 127 P 620. 

Ky.—Louisville, etc., R. Co. v. Cal- 
loway, 213 Ky. 235, 280 SW 966; Hines 
v. Kough, 189 Ky, 806, 225 SW 1082. 

Me.—wNorris v. Androscoggin R. Co., 
39 Me. 273, 68 AmD 621. 

Minn.—Coe v. Northern Pac. R. Co., 
101 Minn. 12, 111 NW 651,11 LRANS 
228; Varco v. Chicago, etc., R. Co., 
30 Minn. 18, 13 NW 921. 

Mo.—Peery v. Quincy, etc., R. Co., 
122, Mo, A. 177, 99 SW 14; Davis vy. 
Hannibal, etc., R. Co., 19 Mo. A. 425. 

Nebr.—Union Pac. R. Co. v. Blum, 
23 Nebr. 404, 36 NW 589; Union Pac. 
R. Co. v. Schwenck, 13 Nebr. 478, 14 
cA 376. 

J.—Hendrickson y. Philadelphia, 
ete rs Co., 68 N. J. L. 612, 54 A 831. 
Bu COs, 37 Barb. 195; Munch v. New 
York Cent. R. Co., 29 Barb. 647. 

Oh.—Pittsburg, etc., R. Co. v. Smith, 
88 Oh. St. 410. 

Okl.—Choctaw, etc., R. Co. vy. De- 
perade, 12, Okl. 867, 71 P 629. 

Ss. D.—Wold v. South Dakota Cent. 
R. Co., 23 S. D.°521, 122 NW 588. 

Tex.—Missouri, ete., R. Co. v. Tol- 
bert, 100 Tex. 483, 101 SW 206; Gulf, 
ete... RotCo.. Vv. Benaist, (Civ. ‘A.) "122 
SW 587; Texas, etc., R. Co. v. Sproles, 
47 Tex. Civ. A. 294, 105 SW 521; Ft. 
Worth, ete., R. Co. v. Hickox, (Civ. 
A.) 103 SW 202. 

Utah.—Freece v. Oregon Short Line 
R. Co., 48 Utah 551, 161 P 40. 

Vt.—Congidon vy. Central Vermont 


R. Co., 56 Vit. 390, 48 AmR. 793. 

Wis.—Laude v. Chicago, etc., R. Co., 
33 Wis. 640; Brown v. Milwaukee, etc., 
RCosezil Wis. 39, 91. AmD 456. 

Man.—Lytle v. Canadian Pac. R., 
[1921] 2 WestWkly 334. 

Ont.—Davidson y. Grand Trunk R. 
Co., 5 Ont. L. 574, 2 OntWR_185, 23 
CanLTOccNotes 185, 2 CanRCas 371; 
Studer v. Buffalo, ete., RvGe: 25. Us C. 
Q. B. 160. 

Que.—Bouchard v. Quebec R., etce., 
Co.; 41 Que. Super. 385, 14 CanRCas 
241; Huot v. Quebec R., ete, Cos) 21 
Que. Super. 427. 

89. Mikesell v. Wabash R. Co., 134 
Iowa 736, 112 NW 201; Missouri, etc., 
ee Vv. ‘Tolbert, 100 Tex. 483, 101 SW 

90. New Albany, etc, R. Co. v. 
Pace, 13 Ind. 411; Norris v. Andro- 
scoggin R. Co., 39 Me. 278, 63 AmD 621. 

91. Jeffersonville, ete., R. Co. v. 
Sullivan, 38 Ind. 262; Hovorka v. Min- 
neapolis, etce., R. Co., 34 Minn. 281, 25 
NW 595 

92. Jeffersonville, RVACoyrve 
Nichols, 30 Ind. 321. 

93. See statutory provisions. 

94. Missouri, etc., R. Co. v. Dunna- 
way, 43 Tex. Civ. A. 350, 95 SW 760. 

95. Laude v. Chicago, etc.; R. Co., 
23 Wis. 640. 

96. Toledo, etc., R. Co. v. Varner, 
137 Ill. A. 563. 

97. White v. ae etce., R. Co., 185 
Mo. A, 425, 170 SW 92 

98. Choctaw, etc., pees Co. v. De- 
parade, 12 Okl. 367, "71 P 629; Wold 
v. South Dakota Cent. R. Co., 23 S. D. 
521, 122 NW 583. 

99. Busby v. St. Louis, ete., R. Co., 
81 Mo. 43. 

[a] In Ohio (1) under the statute 
of 1859 adjoining landowners were re- 
quired to assist in keeping railroad 


etc., 


fences in repair as in the case of divi- 
Sion fences. Sandusky, ete., R. Co. 
v. Sloan, 27 Oh. St. 341. (2) But un- 
der the statute of 1874 the duty rests 
entirely upon the railroad. Cleveland, 
etc., R. Co. v. Seudder, 40 Oh. St. 173. 

Lu. Chicago, iete:; Rr Cogiv. Guertin, 
115 Ill. 466, 4 NE 507. 

2. Rinehart v. Kansas City South- 
ern R. Co., 204 Mo. 269, 102 SW 958; 
White v. Sligo, etc., R. Co., 185 Mo. ING 
425,170 SW 9238. 

3. Dailey v. Chicago, etc., 
121 Iowa 254, 96 NW 778. 

4 See supra § 1469. 
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5. Bateman v. Rutland R. Co., 126 ° 


App. Div. 511, 110 NYS 506. 

6. See supra § 1470. * 

7. Scott v. Missouri-Kansas-Texas 
R. Co., (Mo. A.) 22 SW (2d) 654. 

8. See statutory provisions. 

9. Luke v. Morgan’s Louisiana, 
gies R., ete., Co., 10 La. A. (Orleans) 

10. See supra § 1469. 

11. See supra § 1469. 

12. Ark.—St. Louis, ete., R. Co. v. 
Ferguson, 57 Ark. 16, 20 Sw 545, 38 
AmSR 217, 18 LRA 110. 

Ga. —Georgia, ete. 'R. Cosiv. Wisen- 
backer, 118 Ga. 604, 38 SE ee 

Ind. T.—Chicago, ete., Con Ve 
Woodworth, 1 Ind. T. 20, 35 Sw 238. 

Miss.—Beasley v. New haere etc., 
R. Co., 91 Miss. 268, 45 S 864. 

Okl. Davis v. Sanders, 26 Okl. 733, 
110 P 784; Davis v. LeF lore, 26 Okt. 
729, 110 P 782. 

S. D.-——Crary v. Chicago, etc., R. Co., 
18 S. D. 237, 100 NW 18. 

Wyo.—Martin v. Chicago, etc., R. 
Co., 15 Wyo. 493, 89 P 1025. 

13. St. Louis, ete., R. Co. v. Doug- 
lass, 152 Ala. 197, 44 S 677. 


Se Ses Dre s BERS ee eA ES ea eS) 
for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to avoid liability ;1* but in other jurisdictions it has 
been held. that if the railroad voluntarily constructs 
fences or cattle guards, it is liable if it fails to keep 
them in a proper state of repair,!® as, for example, 
where it constructs fences in station grounds,!® or 
through uninclosed lands;!7 there must be evidence 
of construction and maintenance of the fence by the 
railroad in order to subject it to prt for fail- 
ure to repair.?§ 

Landowner’s agreement to repair, A pulsed may 
be relieved of its liability to repair by an agreement 
placing the obligation upon the landowner, where 
the fencing statute excepts such contracts from its 
operation.?® 

[§ 1510] (2) Care Required and Extent of Lia- 
bility. While there is some authority to the con- 
trary,?° the general rule is that, where railroad 
companies are required to construct fences,?! they 
must use reasonable care and diligence to discover 
any defects that may occur therein,?? and to main- 
tain them in a safe and proper condition;?*. but 
where fences such as the law requires have been con- 
structed they are only bound to use reasonable care 
and diligence in maintaining them and in discover- 
ing and repairing defects subsequently oceurring,?4 
the liability for failure to repair being different in 
this respect from the liability for failure to erect ;?5 
and they are not absolute insurers of the fences 
which they are required to build,?° or absolutely 

14. Illinois Cent. R. Co. v. Walker, 
63 Miss. 13. 

15. Denver, etc., R. Co. v. Robin- 
son, 6 Colo. A. 432, 434, 40 P 840; Chi- 


eago, ete., R. Co. v. Guertin, 115 Ill. 22. 
466, 4 NE 507; Hathaway v. Detroit, | Co., 


21. 
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company an option to maintain a suf- 
ficient fence or incur absolute liability 
for stock injured]). 

See supra § 1470. 

Austed v. Grand Trunk Pac. R. 
15 Alta. Ll. 99, 49 DomLR 519, 
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liable for injuries to animals occasioned by defects 


occurring therein;?" and the rule has been applied 
even where a statute provides that the company 


shall be lable for injuries to stock “when [the 


fences are] not in good repair.”?8 The terms “or- 
dinary” or “reasonable” care are to be applied in 
view of the extra hazard and the publie duty in- 
volved,*® and mean a higher degree of care than 
an ordinarily careful landowner would be expected 
to exercise in keeping up his own fences.?? 

Frequency with which fences should be inspected 
depends upon the circumstances bearing upon the 
probability of the fences being thrown down or de- 
stroyed, and the consequences which might natural- 
ly ensue.*?' It is not necessary that a patrol should 
at all times be maintained along the road to see the 
condition of the fences.” 

Fence temporarily down. The rule obligates the 
railroad to use proper care to guard against animals 
coming on to the track while the fence is tempora- 
rily down during reconstruction or repairs.*# 

[§ 1511] (8) Knowledge of Defect and Opportu- 
nity To Repair. Although, where under the statute 
a railroad is absolutely lable for failure to repair 
regardless of whether or not it exercised due care 
in discovering defects,?+ the question of the rail- 
road’s knowledge of the defect does not arise,*® the 
general rule is that, where fences such as the law 


28. Murray v. New York Cent. R. 
Co., 3. Abb. Dec. (N. Y.) 339, 341, 4 
Keves 274. 

“This expression, ‘when not in good 
repair,’ can scarcely mean what the 
literal language would imply: Such 


> "Texas, etc., R. Co., 


q 


Om. 


etc., R. Co., 124 Mich. 610, 83 NW 598; 
Quinn v. Canadian Pac. R. Co., (Ont.) 
8 CanRCas 143. 

“Surely, if a railroad company sees 
fit, unnecessarily, to fence its right of 
way, and in doing this makes an in- 
closure so contrived that there is 
easy access to it by cattle at one 
point, and no escape at any other, it 
cannot be acquitted of blame when an 
accident occurs as the direct conse- 
quence of its act.” Denver, etc., R. 
_Co. v. Robinson, supra. 

16. Chicago, etc., R. Co. v. Guer- 
tin, 115 Ill. 466, 4 NE 507; Chicago, 
etc., R. Co. v. Reid, 24 Ill. 144. 

17. Quinn v. Canadian Pac. R. Co., 
oR. 8 CanRCas 143.° 

Denver, etc., R. Co. v. Robin- 
ie 6 Colo. A. 432, 40 P 840; Hatha- 
way v. Detroit, etc., R. Co., 124 Mich. 
610, 83 NW 598. 

19. Ponsler v. Union Tract. Co., 76 
Ind. A. 616, 132 NE 708; Union Tract. 
Cas ve Thompson, 61 Ind. AS wes, LiL 
NE 648. 

20. See cases infra this note. 

[a] In Montana and Texas (1) a 
railroad which has constructed a suf- 
ficient fence is not relieved from lia- 
bility under the statute by showing an 
exercise of ordinary care in its main- 
tenance (Scheffer v. Chicago, etc., R. 
Co., 53 Mont. 302, 163 P 565; Texas 
Cente Ri Coy. Pruitt, 101 Tex. 548, 
109 SW 925 [aff 49 Tex. Civ. A. 370, 
110 SW 966]; 
Co. (Tex: Civ. A.) 297 Sw 913; Fort 
Worth, etc., R. Co. v. Jenkins, (Tex. 
Civ. A.) 252 SW 189; Chicago, etc., 
fee Cosy. Porter; (Tex. Civ. A.) 166 
SW 37. Contra Houston, etc., R. Co. 
vy. White, (Tex. Civ. A.) 120 Sw 947; 
Ft. Worth, etc., R. Co. v. Worsham, 47 
Tex. Civ. "A. 350, 105 SW 853; Gulf, 
etc, Ry Co, Vv; Cash, 8 Tex. Civ. A. 
569, 28 SW 387), (2) even though its 
liability is not the absolute liability 
of an insurer (Payne v. Malone, (Tex. 
Civ. A.) 239 SW 998. But see Cook v. 
(Tex. Civ. A.) 297 
sw 913 [holding that a statute rela- 
tive to fencing a right of way gives a 


Cook v. Texas, etc., R- 


[1919] 3 WestWkly 1045. 4 

23. See cases infra this section. 

24. Ala.—Southern R. Co. v. Pope- 
joy, 214 Ala. 272, 107 S 809. 

Cal._Jesus Maria Rancho v. South- 
ern Pac. Co., 86 Cal. A, 375, 172 P 183. 

Tll.—Illinois Cent. R. Co. v. Dicker- 
son, 27 Ill. 55, 79 AmD 394. 

Towa.—McCormick v. Chicago, etc., 
R. Co., 41 Iowa 193; Lemmon vy. Chi- 

cago, etc., .. C07. 32 Iowa 151. 

Ky. Crawford v. Southern R. Co., 
153 Ky. 812, 156 SW 861 [withdrawing 
op. on reh 150 Ky. 741, 150 SW 990]. 

Mich.—Grand Rapids, etc., R. Co. v. 
Monroe, 47 Mich. 152, 10 NW 179. 

Minn.—Coe v. Northern Pac. R. Co., 
101 Minn. 12, 111 NW 651, 11 LRANS 
228, 11 AnnCas 429. 

Mo.—Rutledge v. Hannibal, etc., R. 
Co., 78 Mo. 286; Case v. St. Louis, etc., 
R. Co., 75 Mo. 668. 

N. Y.—Murray v. New York Cent. 
R. Co., 3 Abb. Dec. 339, 4 Beyer 274, 

Oh. ” Baltimore, ete., Cog ys 
Schultz, 43 Oh. St. 270, 1 Ne 324, 

Wis.Antisdel v. Chicago, etc., R. 
Co., 26 Wis. 145, 7 AmR 44. 

Alta.—Austed v. Grand Trunk Pac. 
R. Co., 15 Alta. L. 99, 49 DomLR 519, 
[1919] 3 WestWkly 1045. 

[a] Allowing grass to conceal 
spikes on cattle gap, thereby inviting 
cattle, is negligence. Southern R. Co. 
v. Popejoy, 214 Ala. 272, 107 S 809. 

25. Coe v. Northern Pac. R. Co., 
101 Minn. 12, 111 NW 651, 11 LRANS 
228, 11 AnnCas 429. 

Liability for failure to fence see 
supra § 1471. 

26. Rutledge v. Hannibal, etc., R. 
78 Mo. 286; Case v. St. Louis, 


Ill. A. 619. 
Towa.—Lemmon vy. Chicago, ete., R. 
Co., 32 Iowa 151. 
Mich.—Grand Rapids, ete., R. Co. 
v. Monroe, 47 Mich. 152, 10 NW 179. 
N. Y.—Murray v. New York Cent. 
R. Co., 8 Abb. Dec. 339,.4 Keyes 274. 
Oh.—Baltimore, ete:,0 R...Co. Vv. 
Schultz, 43 Oh. St. 270, 1 NE 324. 


a construction would exclude every 
consideration of negligence from its 
contemplation, and would render 
these corporations liable in every con- 
ceivable case where their fences were 
not, at the time of the injury, in prop- 
er repair. . A stronger ex- 
emplification of the maxim ‘the letter 
killeth, while the spirit keepeth 
alive,’ can searcely be presented, than 
is afforded in this statute. 

This duty to keep in repair, requires 
vigilance to ascertain defects, and 
the energetic application of the means 
necessary to make the repairs as 
soon as the defects are ascertained. 
Every statute is presumed to have a 
reasonable intendment; and I cannot 
bring my mind to impute to the legis- 
lature so unjust and unreasonable an 
intent in the statute under considera- 
tion as the plaintiff's case invokes. 
It is unreasonable to suppose the leg- 
islature intended to render these cor-. 
porations liable to so severe penalties 
where they had performed their whole 
duty in regard to repairs, and such, 

I am satisfied, was never the inten, 
tion of the legislature in making this 
enactment.” Murray v. New York 
Cent. R. Co., supra. 

29. Rutledge v. Hannibal, ete., R. 
Co., 78 Mo: 286. 

“Ordinary care” see Care § 2. 

“Reasonable care” see Care § 2. 

30. Rutledge v. Hannibal, etc., R. 
Co., 78 Mo. 286; Antisdel v. Chicago, 
etc., Ri Co., "26 “Wis. 145,°7 AmR) 44; 

31. Evans v. St. a Stee Rao. 
30 Minn. 489, 16 NW 2 

32. Jesus Maria anche v. South- 
ern Pac. Co3, #36 Cal. A. Vso el Tne 
183; Chicago, etc., R. Co. v. Barrie, 
55. 11), 2216; \Lllinois. Cent’ Ri Cos ye 
Swearingen, 33 Il]. 289; Illinois Cent. 
narod v. Dickerson, 27 Ill. 55, 79 AmD 

33. Creson v. Missouri, etec., R. Co., 
152 Mo. A: 197,.133 SW 57; Harper. v. 
Missouri, etc., R. Co., 70 Mo. A. 604. 

34. See supra § 1510. 

35. Fort Worth, ete., R..Co. v. Jen- 
kins, (Tex. Civ. A.) 252 SW 189. 
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requires have been constructed,?® the railroad com- 
pany will not be liable for injuries to animals due 
to defects subsequently occurring therein, unless it 
had either actual or constructive notice of the de- 
fect and an opportunity to repair it.*7 The com- 
pany is entitled to a reasonable time to discover the 
defect,?® and to make the necessary repairs.*® The 
notice of the defect, however, may be either actual 
or constructive,#° and the company will be liable 
where it is requested by the landowner to make re- 
pairs,*! or where by. the exercise of reasonable care 
and diligence it could have known of the defect,*” 
or if it has existed for such a length of time prior 
to the accident that it ought to have been discov- 
ered.t® If the special defect which caused the in- 
jury was due to a generally defective condition of 
the fence which had existed for a considerable length 
of time, the company will be liable, although with- 
out notice of the special defect.44 If the fence as 
originally constructed was defective it is not neces- 
sary to show any knowledge on the part of the com- 
pany of the defect in order to render the company 
liable.4® If the necessary repairs are not made 
within a reasonable time after notice of the defect,*® 
or after the company should, by the exercise of rea- 
sonable care and diligence, have known of it,** the 
company is liable. What is a reasonable time is usu- 
ally a question for the jury.*° In computing the 
reasonable time, Sunday must be counted as a day 
on which repairs may be made if trains are run on 
that day.*® 

[§ 1512] (4) Defects Caused by Third Persons. 
Where a railroad company has constructed sufficient 

36. See supra § 1470. 

37. Indianapolis, ete, R. Co. v. 
Paik s8s Lily 3685 <Chicazo;,ete., Re Co. 


v. Umphenour, 69 Ill. 198; Illinois 
Cent. R. Co. v. Swearingen, 47 Ill. 206; 
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30) Minn? 8 b3 NW O28; 
Quincy, ete, R. Co., 122 Mo. A. 177, 
99 SW 14; Schlotzhauer v. Missouri, 
etc. Rus Cos, “89. Mos At 65); 
Hannibal, ete., R. Co., 19. Mo. A. 425; 


: 
fences, and animals are injured by reason of a breach 
therein, made by persons not in the employ or un- 
der the control of the company and without its 
knowledge or authority, the company will not be 
liable in the absence of any negligence in failing to 
discover and repair the defect within a reasonable 
time;®° but, although the defect was so caused, the 
company will be liable if it is not repaired within a 
reasonable time,®! or the fence being repeatedly 
broken down by third persons, to the knowledge of 
the railroad, if the railroad does not take steps to 
prevent it.°? The railroad’s obligation to repair 
defects caused by third persons is not conditioned 
on receiving notice thereof from the adjoining own- 
er.°2 If the person leaving the opening in the fence 
did so under direction of agents of the railroad, duly 
authorized, the railroad is hable.°* Under the stat- 
utes in some jurisdictions,°® railroads are expressly 
relieved of liability for gates left open by adjoining 
owners or by trespassers.°*°® 

[§ 1513] (5) Defects Caused by Fire, Wind, or 
Storms. Where a proper fence is constructed, a 
railroad company will not be lable if not negligent 
in discovering and repairing the defect for injuries 
due to defects therein caused by fire®’ or wind- 
storms;>* but it will be liable if the defect is not 
repaired within a reasonable time,°® unless it was 
the duty of the adjoining landowner to repair it.®° 
Railroad companies are not required to build their 
fences so high that the fall or drift of snow will 
never cover them;*' nor, in some jurisdictions, are 
they required to remove the snow and drifts from 


their fences so as to prevent animals passing over 
Peery v.| v. Barrie, 55 Ill. 226; Toledo, etc., R. 
Co. Vv. Fowler, 22 Ind. 316; Walthers 
v. Missouri Pac. R. Co., 78 Mo. 617; 
Peery v. Quincy, etc., R. Co., 122 Mo. 
A. 177, 99 SW 14; Didman v. Michi- 


Davis v. 
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Illinois Cent. R. Co. v. Swearingen, 
33 Ill. 289; Brentner v. Chicago, etc., 
R. Co., 58 Iowa 625, 12 NW 615; Da- 
vis v. Chicago, ete., R. Co., 40 Iowa 
292; Hilliard v. Chicago, etc., R. Co., 
87 Iowa 442; Dewey v. Chicago, ete., 
R. Co., 31 Iowa 373; Aylesworth v. 
Chicago, etc., R. Co., 30.lowa 459; 
Townsley v. Missouri Pac. R. Co., 89 
Mo. 31, 1 SW 15; Young v. Hannibal, 
etc., R. Co., 82 Mo. 427; Vinyard v. 
St. Louis, etc., —R.. Co. 80 Mo.) 92; 
Flanery v. St. Louis, ete., R. Co., 129 
Mo. A. 652, 108 SW 575; Heaston v. 
Wabash, etc., R. Co., 18 Mo. A. 4038; 
Hodge v. New York Cent., etc., R. Co., 
27 Hun (N. Y.) 394; Wheeler v. Erie 
R. Co., 2 Thomps. & C. (N. Y.) 634. 

38. Indianapolis, etce./ R. Co. v. 
Hall, 88 Ill. 368; Chicago, ete., R. Co. 
vy. Barrie, 55 Ill. 226; Toledo, etc., R. 
Go. v. Eder, 45 Mich. 329, 7 NW 898; 
Colyer v. Missouri Pac. R. Co., 98 Mo, 
A. 147. 

39. Illinois Cent. R. Co. v. Swear- 
ingen, 33 Ill. 289; McCormick v. Chi- 
eago, ete., R. Co., 41 lowa 1938; Steph- 
enson v. Grand Trunk R. Co., 34 
Mich. 323; Young v. Hannibal, etc., 
R. Co., 82 Mo. 427; Clardy v. St. Lou- 
is, ete., R. Co., 73. Mo. 576; Dietrich 
vy. Hannibal, etc., R. Co., 89 Mo. A. 36. 

40. Wheeler v. Erie R. Co. 2 
Thomps. & C. (N. Y.) 634. 

41. Davis v. G. W. Connelly Ranch 
Go., 103 Okl. 94, 229 P 492. 

42. Lainiger v. Kansas City, etc., 
R. Co., 41. Mo. A. 165; Galveston, etc., 
R. Co. v. Walter, (Tex. Civ. A.) 25 SW 
163. 

43. Ohio, etc., R. Co. v. Clutter, 82 
Till. 123; Terre Haute, etc., R. Co. v. 
McCord, 56 Ill. A. 173; Evans v. St. 
Paul, etc., R. Co., 30 Minn. 489, 16 NW 
STs Wareo. Vv. Chicago, ‘ete... R. Co;, 


Baltimore, ete., R. Co. v. Schultz, 43 
Oh. St. 270, 1 NE 324. 

[a] One or two years.—Kitsock Vv. 
Chicago, ete. R. Co., (Mo. A.) 226 
SW 269. 

[b] Several months.—White  v. 
Sligo, ete., R. Co., 185 Mo. A. 425, 170 
SW 9238. 

[ec] Several weeks.—Ft. Worth, 
ete., R. Co. v. Hickox, (Tex. Civ. A.) 
1038 SW 202. : 

[d] Notice not established.—The 
fact that defendant’s laborers passed 
over the track when the gate was oft 
its hinges does not justify a finding 
that the railroad had notice of this 
defect. It would not even if the la- 
borers knew of it, but it does not ap- 
pear that the laborers saw it or knew 
of it. Murray v. New York Cent. R. 
ae 38 Abb. Dec. (N. Y.) 389, 4 Keyes 

44; Baltimore, ete. JR. Cow “vy 
Schultz, 43 Oh. St. 270, 1 NE 324. 

45. Morrison v. Burlington, etce., 
R. Co., 84 Iowa 6638, 51 NW 75. 

46. Ind.—Cleveland, etc., R. Co. v. 
Brown, 45 Ind. 90; Toledo, ete., R. Co. 
v. Cohen, 44 Ind. 444. 

Iowa.—Fritz v. Kansas City, etc., 
R. Co., 61 Iowa 323, 16 NW 144. 

Mo.—Wilson vy. St. Louis, ete, R. 
Co., 87 Mo. 431;. Maberry v. Missouri 
Pac. R. Co., 88 Mo. 667. 

N. Y.—Wheeler v. Erie R. Co., 2 
Thomps. & C. 6384. 

Wis.—Laude v. Chicago, ete. R. 
Co., 33 Wis. 640. 

47. Maberry v. Missouri Pac. R. 
Co., 88 Mo. 667. 

48. See infra § 1705. 

49. Toledo, ete., R. Co. y. Cohen, 
44 Ind. 444. 

50. Chicago, etc., R. Co. v. Saun- 
ders, 85 Ill. 288; Chicago, etc., R. Co. 


gan Cent. R. Co., 5 OhS&CP 140 
NP 380. ape: 

51, Awe. v. Chicago, ‘ete. Rai Co, 
175 Ill. A. 144; Peery v. Quincy, etc., 
R. Co., 122 Mo. A. 177, 99 SW 14; 
Munch v. New York Cent. R. Co., 29 
BarbaCNe Ya) 647 

52. Awe v. Chicago, ete., R. Co., 
175 Ill. A. 144, F é 

53. Austed v. Grand Trunk Pac. R, 
Co., 15 Alta. L. 99, 49 DomLR 519, 
[1919] 3 WestWkly 1045. 

54. Missouri, ete., R. Co. v. Arm- 
strong, (Tex. Civ) A.) 99 SW 431. 

55. See statutory provisions. 

56. See infra § 1522. 

57. Indianapolis, ete, R. Co. v. 
Truitt, 24 Ind. 162; Toledo, etc, R. 
Co. v. Daniels, 21 Ind. 256; Stephen- 
os v. Grand Trunk R. Co., 34 Mich. 

58. Robinson v. Grand Trunk R. 
Co., 32 Mich. 322. 

59. Cleveland, -etc:, R. Co. av 
Brown, 45 Ind. 90. 

60. Terry v. New York Cent. R. 
Co., 22 Barb. (N. Y.) 574. See also su- 
pra §§ 1478, 1475. 

_ [a] Fire caused by railroad.—If it 
is the duty of the landowner to main- 
tain the fence under a condition in the 
award of damages made when the 
land was taken for the purpose of the 
railroad, the company is not obliged 
to repair the fence, although it is in- 
jured by fire communicated by its lo- 
comotives, and while the company 
might be liable for damages for burn- 
ing the fence, it will not be liable for 
injuries to animals occasioned by a 
failure to repair it. Terry v. New 
aa Cent. R. Co., 22 Barb. (N. Y.) 

61. Patten v. Chicago, ete., R. Co., 

75 Iowa 459, 39 NW 708. 
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them,*? although in other jurisdictions it is held that 
they must use reasonable diligence in doing so, if 
they own the land on both sides of the fence.*? 
Cattle guards. It is held in most jurisdictions 
that railroad companies must exercise reasonable 
eare and diligence to keep their cattle guards free 
from accumulations of ice and snow which would 
render them ineffective,** and that they will be la- 
ble for injuries to animals due to a failure to re- 
move such accumulations within a reasonable time;®® 
but if it uses due diligence, and animals are injured 
before the snow ean be cleared away, the railroad 
is not liable.°® Liability for failure to clear cattle 
guards of snow is grounded on negligence,®? which 
is usually a question of fact for the jury, depending 
on circumstances of location of the road, position 
and condition of the.cattle guard, prevailing storms, 
weather conditions, and other relevant facts.*8 In 
some jurisdictions on account of the severity of the 
winters, it is held that, except under exceptional 
and extraordinary circumstances, reasonable care 
and diligence do not require a railroad company to 
remove the natural accumulations of snow and ice 
from its cattle guards,®® although, even in these ju- 
risdictions, the conditions may be such as to make 
the question of negligence one of fact for the jury.7° 
[§ 1514] 4. Persons Entitled to Benefits of Stat- 
ute—a. Adjoining Landowners. The statutes re- 
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quiring railroad companies to maintain fences and 
cattle guards’! are in some jurisdictions construed 
as being only for the benefit of adjoining landown- 
ers.’? These statutes include within their protec- 
tion settlers occupying adjoining lands, although not 
formally located,’* and occupiers or tenants or les- 
sees of such landowners" or settlers,‘® and animals 
rightfully upon such lands with the express or im- 
plied consent of the landowner,’® except that one so 
occupying the land will have no greater rights 
against the railroad than the owner of the land;‘? 
and if the owner of the land has entered into an 
agreement with the railroad, under the terms of 
which one who pastures cattle on the adjoining land 
with the owner’s permission has no rights as against 
the railroad, the licensee and owner of the injured 
animal cannot by assignment of his right of action 
to the owner recover in the latter’s name.*8 In these 
jurisdictions, plaintiff must show, to entitle him to 
the benefit of the statute, either his title or interest 
in the adjoining land,*® or that the animal was on 
the land with the consent of the landowner.®°® 
Where plaintiff owns land on both sides of the rail- 
road, but is an adjoining landowner on one side only, 
other land intervening between the railroad and his 
land on the other side, he must show, in order to’re- 
cover, that the animal entered from the side where ' 
his land touched the railroad.*1 Nor is a licensee, 


Giles v. Bos- 


62. Patten v. Chicago, ete., R..Co.,] 66 N. H. 148, 28 A 286; 
supra. i 
63. ‘Toothaker vy. Director-Gen. of 


Railroads, 112 Kan. 304, 210 P 1110. 
64. Indiana, ete., R. Co. v. Drum, 
21 Ill. A. 331; Paul v. Chicago, etc., R. 
Co., 120 Iowa 224, 94 NW 498; Rob- 
inson v. Chicago, etc., R. Co., 79 Iowa 
495, 44 NW 718; Grahlman v. Chicago, 
etc., R. Co., 78 Iowa 564, 43 NW 529, 
5 LRA 813 [dist Patten v. Chicago, 
etc., R. Co., 75 Iowa 459, 39 NW 708]: 
Martin. v. Atchison, etc., R. Co., 92 
Kan. 595, 141 P 599, LRA1915B 134. 
65. Ill.—Indiana, etc., R. Co. v. 
Drum, 21 Til. A. 331 
Rag COs SVs 


Ind.—Pittsburgh, etc., 
567. 


iby,..o» ind. 
Iowa.—Giger v. Chicago, ete. R. 
Co., 80 Iowa 492, 45 NW 906; Grahl- 


man v. Chicago, ete., R. Co., 78 Iowa 
564, 43 NW 529, 5 LRA 813. ~ 

Kan.—Martin v. Atchison, etc., R. 
nce 92 Kan. 595, 141 P 599, LRA1915B 

N. Y.—Schuyler v. Fitchburg R. 
Co., 20 NYS 287. See Hance v. Ca- 
yuga, etc., R. Co., 26 N. Y. 428 (owner 
of cattle escaping from a yard onto 
the track after a snowstorm is 
chargeable with negligence and can- 
not recover, even though the railroad 
did not clear its cattle guards of 
snow). 


Vt.—Wait v. Bennington, etc., R. 
Co.. 61 Vt. 268, 17 A 284. 
Wis.—Dunnigan v. Chicago, etce., 


R. Co., 18 Wis. 28, 86 AmD 471. 

66. Chicago, ete, R. Co. v. Ken- 
*nedy, 22 Ill. A. 308. 

67. Wait v. Bennington, ete, R. 
Co... 61 Vt. 268, 17 A284. . 


63. See infra § 1705. 
69. Stacey v. Winona, etc., R. Co., 
42 Minn. 158, 43 NW 905; Blais v. 


Minneapolis, ete., R. Co., 34 Minn. 57, 
24 NW 558, 57 AmR 36. : 


70. See infra § 1705. — 
71. See supra § 1469 et seq. 
73. 11)\——Ohio, etc., R. Co. v. Sax- 


ton, 27 T1l.. 426. 
NMe.— Allen! v. Boston, ete, “RR. Co., 
87 Me. 326, 32 A 963. 
_ Mass.—Gerry v. New York, etc., R. 
Co., 194 Mass. 35, 79 NE _783; McDon- 
nell v. Pittsfield, etc., R. Corp., 115 
Mass. 564; Eames v. Salem, etc., R. 
Co., 98 Mass. 560, 96 AmD 676. z R 
etc., 7 


Nev.—Walsh v. Virginia, 
Co., 8 Nev. 110. 
N. H.—Morse v. Boston, etc., R. Co., 


ton, etc., R. Co., 55 N. H. 552. 

Utah.—Knight v. Southern Pac, Co., 
ae Sa 42, 172 P 689 (recognizing 
rule). 

Vt.—Delphia v. Rutland R. Co., 76 
Vt. 84, 56 A 279; Jackson v. Rutland, 
ete., R. Co., 25 Vt. 150, 60 AmD 246. 

W. Va.—Maynard v. Norfolk, etc., 
R. Co., 40 W. Va. 331, 21 SE 733. 

Eng.—Greer v. Belfast, etc., R. Co., 
[1926] N. Ir. 68. 

N. B.—Daigle v. Temiscouata R. 
Cowon Ni. Beas 

Ont.—MclIntosh v. Grand Trunk R. 
@o7 80: Cl@aB: 601i: Dolrey, v.. On- 
tario, ete, BR: Coit) UO. C, OB 1600. 

Que.—Dodier v. Quebec Cent. R. Co., 
47 Que. Super. 186. 

Reid, 8 


Newfoundl.—Bearns  v. 
Newfoundl. 118. 

[a] In California.—(1) The text 
rule obtains. Brenot v. Southern Pac. 
R. Co. C4.) 254 P 917. (2) Civ. Code 
§ 485 has been amended by striking 
out ‘which passes through or along 
the property’of the owner thereof.” 
The amending statute of St. (1915) p 
1281 c 648 makes Civ. Code § 485 now 
read: ‘In case they do not make and 
maintain such fence, if their engines 
or cars shall kill or maim any cattle 
or other domestic animals upon their 
line of road, except where the same 
runs through or upon public land, 
they must pay to the owner of such 
cattle, etc.” See Brenot v. Southern 
Pac. R. Co., supra (referring thereto). 

[b] In Michigan the statute of 
1871 expressly limits the liability of 
the railroad company to “adjacent oc- 
cupants or proprietors’ and super- 
sedes the statute of 1869 under which 
the liability was general. Continen- 
tal Imp. Co. v. Phelps, 47 Mich. 299, 
11 NW 167. 

73. Davis v. Canadian Pac. R. Co., 
12 Ont. A. 724. 

74, Walther v. Sierra R. Co., 141 
Cal. 288, 74 P 840; Corry v. Great 
Western R. Co., 7 Q. B. D. 322; Daw- 
son v. Midland R. Co., L. R. 8 Exch. 
8; Ricketts v. Hast, ete., India Docks, 
ete Con 12, Cab. 1160,014 HCl, 160; 
138 Reprint 863. 

[a] Actual occupant.—Under the 
statute of 1883, an “occupant” of ad- 
joining lands is entitled to the pro- 
tection of fences, but the occupation 
must be of land adjoining the rail- 
road, and the company is only re- 


quired to fence across the land or por- 
tion of a lot actually occupied. Con- 
way v. Canadian Pac. R. Co., 12 Ont. 
A. 708 [aff 7 Ont. 673]. 

[b] Animals at large.—If animals 
are merely straying upon the adjacent 
highway the company is under no ob- 
ligation to fence against them. 
Manchester, etce., R. Co. v. Wallis, 14 
C. B. 213, 78 ECL 213, 139 Reprint 838. 

[ec] Driver of stock along high- 
way.—A person lawfully using an ad- 
jacent highway for the purpose of 
driving his stock along it is for the 
time being an occupier within the ap- 
plication of the statute. Midland R.. 
Cos: V., Daykin, 17 ©, BY 126534 .nCEm 
126, 139 Reprint 1016. 

{d] Locatee of public lands.—A 
person in possession as locatee of 
public lands is an occupant, although 
his location is subject to forfeiture 
for breach of conditions, provided the 
crown has taken no steps to insist 
upon the forfeiture. Davis v. Cana-— 
dianyPRac. Ri Co.wl2, OntaAgeie4s 

75. Davis v. Canadian Pac. R. Co., 
supra. 

76. Cal.—McCoy v. Southern Pac. 
Co., 26 P 629; Barbee v. Southern 
Pac. Co., 9 Cal. A. 457, 99 P 541. 

Mass.—Sawyer v. Vermont, etc., R. 
Co., 105 Mass. 196. 

Vt.—Smith v. Barre R. Co., 64 Vt. 
21, 23 A 632. 

N. B.—Daigle v. Temiscouta R. Co., 
INES iL Oe 

Ont.—McAlpine v. Grand Trunk R. 
Co, 38 U-: C.-Q: B.446: 

Que.—Quebec Cent. Co. v. Pellerin, 
12° Que. K. B. 152° 

77. See case infra this note, 

{a] Where adjoining owner has 
consented to take fence down, his li- 
censee cannot recover against the rail- 
road for animals straying from the 
land on to the track and being killed. 
Kilmer v. Great Western, etc., R. Co., 
Spann Oub. (Ont) 695. 

78. Knight v. Southern Pac. Co., 52 
Utah 42, 172 P 689. 

79. Wills v. Southern Pac. Co., 31 
Calan (Zs 161a Ps 501. Ohiomeucrrry. 
Co. v. Saxton, 27 Ill. 426; Conway v. 
Canadian Pac: R.Co,, 12) Ont.) Aj 08: 

80. Auger v. Ontario, etc., R. Co., 
16 ICAO Ba (Ont,) pos. 

81. Douglass v. Grand Trunk R. 
Co., 5 Ont. A. 585. 
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pasturing his cattle on land separated from the rail- 


road by a public highway, an oceupant of adjoining 
land entitling him to recover if they go on the track 
and are injured.®? 

In Missouri the statute requiring railroad com- 
panies to fence their tracks where they pass through 
uninclosed lands or along a highway, has been held 
to operate for the benefit of the general public and 
not for adjoining owners only,’* and while the pro- 
visions requiring fencing where the road passes 
through inclosed or cultivated fields has been held 
to be only for the benefit of adjoining owners** and 
tenants,®* this construction of the statute has been 
in later cases expressly limited and modified,®® and 
it is now well settled that the requirement inures 
to the benefit of any person whose animals are on 
the adjoining premises by permission or with the con- 
sent of the landowner,** or which stray upon the 
adjoining lands if such lands are not inclosed by a 
lawful fence;8® but if such lands are inclosed by a 
lawful fence on all sides except next to the railroad 
track, that is all the protection that persons other 
than the landowner are entitled to;8® and if the ani- 
mals of third persons break over such lawful fences 
and go over the track and are injured, there can be 


82. Luscombe v. Great Western R. 
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Kan.—Kirby v. Missouri-Kansas- 


E50 


no recovery, although the railroad company failed 


to fence along the track.®°® 

[§ 1515] b. General Public. In another group of 
states, the statutes are held to be in the nature of 
police regulations for the benefit of the public gen- 
erally.°1 Particular statutes even in these juris- 
dictions may, however, restrict the protection to a 
particular class,°? or to particular conditions.®* And 
it has been held that a railroad, being under no obli- 
gation to the public to fence’ off its own land from 
the track,®* is not liable to a tenant oceupying land 
of the railroad adjoining the track for injuries to 
his animals due to a failure to fence between its own 
land and the track.®® 


[§ 1516] E. Private Crossings, Gates, and Bars®® » 


—l. In General. Where a landowner’s premises are 
divided by a railroad right of way and there is no 
highway or ordinary passway to enable him to get 
from one portion to the other, he has a right to cross 
the railroad with his animals,®” but he has no such 
right to a private crossing from a road parallel to 
the right of way to a private lane closed by a gate 
and having-no outlet.°* His right to cross must be 
reasonably exercised.°® He cannot pasture them, 


‘R. Co., 174 Mo. A. 724, 161 SW 277; 


Co $138994-2 Q. B. 313. 

83. See infra § 1515 note 93. 

84. Peddicord v. Missouri Pac. R. 
Co., 85 Mo. 160; Harrington v. Chi- 
cago, etc., R. Co., 71 Mo. 384; Berry 
v. St. Louis, ete., R. Co., 65 Mo. 172; 
Geiser v. St. Louis, etc., R. Co., 61 Mo. 
A. 459; Hendrix v. St. Joseph, etc., 
R. Co., 88 Mo. A. 520; Ferris v. St. 
Mouis) “etce,’ Ri Co., 30 Mor Al 122; 
Carpenter v. St. Louis, etc., R. Co., 
25 Mo. A. 110. 

85. Huss v. Wabash R. Co., 84 Mo. 
iN alitahe 

86. Rinehart v. Kansas City South- 
ern R. Co., 126 Mo. A. 446, 80 SW 910 
[aff 204 Mo. 269, 102 SW 918]. 

87. Kitsock v. Chicago, etc., R. Co., 
(Mo. A.) 226 SW 269; Farmers’ Bank 
v. Chicago, ete., R. Co., 109 Mo. A. 165, 


83 SW 76; Brown v. Missouri, etc:, R. 
Co., 104 Mo. A. 691, 78 SW 273; Payne 
v. Current River R. Co., 75 Mo. A. 14; 


Summers v. Hannibal, etc., R. Co., 29 
Mo. A. 41; Smith v. St. Louis, etc., R. 
Co., 25 Mo. A. 113. 

88. Rinehart v. Kansas City South- 
ern R. Co., 204 Mo. 269, 102 SW 958 
{aff 126 Mo. A. 446, 80 Sw 910]; Ells 
Vv. Pach RR. Cojn5d ‘Mo. 278; Smith v. 
Chicago, etc., R. Co.; 12:7 Mo. A. 160, 
105 SW 10; Peery v. Quincy, etc., R. 
Co., 122 Mo. A. 177, 99 SW 14; Oyler 
v. Quincy, ete., R. Co., 1238 Mo. A. 375, 
88 SW 162; Litton v. Chicago, etc., 


R. Co., 111 Mo.’ A. 140, 85 SW 978; 
Growney v. Wabash R. Co., 102 Mo. 
A. 442, 76 SW 671; Dean v. Omaha, 
etc., R. Co., 54 Mo. A. 647; Kaes v. 


Missouri Pac. R. Co., 6 Mo. A. 397. 

89. Johnson v. Missouri Pac. R. 
Co., 80 Mo. 620. 

90. Peddicord v. Missouri Pac. R. 
Co., 85 Mo. 160; Johnson v. Missouri 
Pac. R. Co., 80 Mo. 620; Harrington 
v. Chicago, etc., R. Co., T1 Mo. 384; 
Hendrix v. St. Joseph, ete., R. Co., 38 
Mo. A. 520; Carpenter v. St. Louis, 
etc., R. Co., 25 Mo. A. 110. 

91. _Ida.—Johnson v. Oregon Short- 
Piney R=Cor) "7, ida. 355, 6e P 112, 
LRA 744. 

Ind.—Indianapolis, ete., R. Co. v. 
McKinney, 24 Ind. 283; Indianapolis, 
etc., R.-Co. v. Snelling, 16 Ind. 435; 
New Albany, etc., R. Co. v. Aston, 13 
Ind... 645; Jeffersonville R. Co: -v. 
Dougherty, 10 Ind. 549; Indianapolis, 
etc., R. Co. v. Meek, 10 Ind. 502; Jef- 
fersonville R. Co. v. Applegate, 10 
Ind. 49; Indianapolis, etc., R. Co. v. 
Townsend, 10 Ind. 38. 
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Texas R. Co., 123 Kan. 353, 254 P 1036; 
Missouri Pac. R. Co. v. Roads, 33 Kan. 
640, 7 P 213. See St. Louis, etc., R. 
Co. v. Dudgeon, 28 Kan. 283 (where 


animals were rightfully on lands ad--: 


joining a railroad with the consent of 
the landowner). 


Minn.—Gillam v. Sioux City, ete., 


dae ie) 26 Minn. 268, 3 NW 353. 
Y.—Corwin v. New York, etc., R. 
Maer “13 N. Y. 42. See Purdy v. New 


York, ete., R. Co., 61 N. Y. 353 (stat- 
ute applicable to foreign railroad cor+ 
porations); French v. Western New 
York, etc., R. Co., 72 Hun 469, 25 NYS 
229 (where animal was rightfully on 
land adjoining a railroad with the 
consent of the LE ERE 

Oh.—Pittsburgh, ete., R. Co. v. Al- 
len, 40 Oh. St. 206. 

Okl1.—St. Louis, etc., R. Co. v. Wil- 
liams, 31 Okl. 450, 122 P1152. 

Tex.—Horan v. Taylor, etc., R. Co., 
3 Tex. A, Civ. Cas. § 43 

Wis.—McCall_ v. Geaaipeniatn, 13 
Wis. 637. See Veerhusen v. Chicago, 
ete., R. Co., 538 Wis. 689, 11 NW 433 
(holding that the statute protected at 
least the occupant of adjoining land). 

{a] In Virginia the statute as 
originally enacted required railroad 
tracks to be fenced where they passed 
“through all inclosed lands or lots,” 
but the statute, having been construed 
as for the benefit of adjoining land- 
owners only, was amended in 1898 by 
striking out the words quoted, and as 
amended is held to be not for the 
benefit of adjoining owners only, but 
for the general public. Sanger v. 
Chesapeake, etc., R. Co., 102 Va. 86, 
45 SE 750. 

92. See case infra this note. 

[a] Cattle Guard Act, being in- 
tended to protect the owner of im- 
proved or fenced land against the dep- 
redations of ‘domestic: animals, did 
not impose liability on a railroad for 
killing plaintiff’s horses which passed 
from his premises across a highway 
over a cattle guard and onto the rail- 
road right of way, the guard being 
located where the railroad entered the 
fenced land. Wood v. Union Pac. R. 
Co., 88 Kan. 477, 129 P 193. 

93. See cases infra this note. 

[a] In Missouri the statute re- 
quiring railroad companies to fence 
their tracks is for the benefit of the 
public only where the tracks pass 
through uninclosed lands or along a 
highway. McClaskey v. Quincy, etc., 


Brown v. Quincy, etc., R. Co., 127 Mo. 
A. 614, 106 SW 551; Jackson v. St. 
Louis, etc., R. Co., 48 Mo. A. 324; 
Duke v. Kansas City, ete., R. Co., 39 
Mo. A. 105; Young v. Kansas City, 
etc., R. Co., 39 Mo. A. 52 

94. Marfell v. South Wales R. Co., 
8 Cc. B. N. S. 525, 98 ECL 525, 141 Re- 
print 1271; Roberts v. Great Western 
Re i Con Cc. BN. S. 506, 938 ECL 506, 
140 Reprint 1188. 

95. Potter v. New York Cent., etc., 
R.°Co:, 60: Hun’ 3i3,)i5 NYS 2: 

96. Crossing private lands gener- 
ally see supra §§ 411-422. 

97. Housatonic R: Co. v. Water- 
bury, 23 Conn. 101, 110; Smith v. St. 
Louis, .ete., 4. ‘Co. 132 “Moy AL 612, 
112) Sw 82: 

“As against third persons, courts 
have treated railroad corporations as 
the owners of the lands, because, from 
the nature of their business, it is nec- 
essary, that they should be so far in 
the exclusive possession as to exclude 
all others, whose joint possession 
would be inconsistent with the free 
use of the railroad, in the manner in 
which it is accustomed to be operat- 
ed; and this, undoubtedly, is all that 
is meant, when lands are spoken of, 
as the property of the railroad cor- 
poration. Owners of the soil would 
have no right to pasture their cattle 
upon the railroad, because such a 
right would endanger the public, who 
travel upon it, and is, therefore, in- 
consistent with the use to which it is 
appropriated. But the right to cross 
a railroad is not inconsistent with 
such use. Such a right exists in the 
whole public, wherever an ordinary 
highway crosses a railroad. It exists 
in individuals, wherever there is a 
private passway across one, and we 
think it also exists’. . . wher- 
ever a proprietor’s land is so divided 
that he can not pass from one portion 
of it to the other, without crossing a 
railroad. If the plaintiff had a right 
te pass from one portion of his farm 
to the other, with his cows, across the 
railroad, he was not, necessarily, tres- 
passing upon the rights of the com- 
pany, at the time his cow was killed. 
That would depend upon whether he 
was in the reasonable exercise of his 
right of passing.” Housatonic R. Co. 
v. Waterbury, supra. 

98. International, ete. R. Co 
wg enae. (Tex: Civ. A.) 175° SW. 486, 


Housatonic R. Co. v. Water-. 
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F§§ 1516-1518) * 


or allow them to stray or loiter on the right of way.? 
Where a railroad is required to construct and main- 
tain a private or farm crossing, it must be construct- 
ed and maintained in a safe and proper condition ;? 
but where a person who is a mere licensee crosses a 
railroad track at a place other than such crossings 
as the company is required to maintain, he must take 
it as he finds it and cannot recover for injuries to 
his animals due to the condition at that place.* 

Where gates have already been constructed at a 
private crossing in compliance with statutory re- 
quirement, it cannot be held negligence in the rail- 
road to continue them merely because a way under 
a trestle at that point rendered a way over the tracks 
unnecessary.* 

[§ 1517] 2. Duty To Construct and Protect. The 
exemption from the duty of fencing at the crossing 
of public highways® does not apply to private ways 
and farm crossings,’ and such places, except where 
excepted by statute,*.must be fenced across or oth- 
erwise adequately protected.® But where there are 
statutes prohibiting the obstruction of private 
ways,!° fences, gates, or bars, cannot be constructed 
across them.11_ Under a fencing statute, general in 
its terms, which makes no express reference to private 
crossing’s,!? it has been said that the company may 
determine whether this protection shall consist of 
gates or other structures provided the protection af- 
forded is reasonable;!* but under similar statutes, 
other authorities have held that cattle guards are 
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not sufficient and that the obligation, absolute except 
as to public crossings and station grounds, is to 
“fence,” using gates or bars as part of the fence.1+ 
Where the statute provides for private crossings but 
does not expressly require gates or bars,!® it is held 
that such a requirement is implied from the necessi- 
ties of the situation,!® but only to the extent that it 
is necessary for the use, convenience, and safety of 
the public.*7 Generally the statutes expressly re- 
quire gates or bars at private crossings,!§ and under 
these statutes failure to erect and maintain such 
gates or bars subjects the railroad to liability for in- 
juries to animals coming on to the track at the un- 
protected crossing,!® although it has been held ‘that, 
where gates or bars would seriously interfere with 
the use of a particular crossing,?° and at certain pri- 
vate crossings more important than farm cross- 
ings,*? cattle guards may be substituted therefor. 
Nor is the railroad relieved of this duty and liability 
by the fact that the deed to it of the right of way 
from the owner of the land through which the way 
passes binds it to maintain fences but says nothing 
as to gates.?? 

[§ 1518] 3. Sufficiency, Defects, and Repairs—a. 
Construction. As affecting the duties and liabilities 
of railroad companies with regard to fencing,?* the 
gates or bars at private or farm crossings constitute 
a part of the fence,?* and must be sufficient to serve 
the purposes of such a fence as they are required to 
construct and maintain.?° 


bury, 23 Conn. 101. 
1. Housatonic R. Co. v. Waterbury, 


a. 
2. See infra §§ 1518-1520. , 

8. Pratt Coal, etc., Co. v. Davis, 79 
Ala. 308; Truax v. Chicago, etc., R 
Co., 83 Wis. 547, 53 NW 842. 

4. Penshorn y. International, etc., 
R. Co., (Tex. Civ. A.) 186 SW _ 868. 

5. Duty to construct generally see 
supra §§ 413-415. 

_ Statutory requirement of cattle 
guards see infra § 1523. 

6. See supra § 1495. 

7) I1l.—Terre Haute, etc., R. Co. Vv. 

Elam, 20 Ill. A. 603. 
._ Ind.—Indianapolis, ete., R. Co. v. 
Thomas, 84 Ind. 194 [mod Indianapo- 
lis, etc., R. Co. v. Lowe, 29 Ind. 545]; 
Indiana Cent. R. Co. v.. Leamon, 18 
fd. - 173. ‘ 

Iowa.—McKinley v. -Chicago, etc., 
me Co:,) 47 Towa .76.+ - 

Mo.—Jenkins v. Chicago, etc., R. 
‘Co., 27 Mo. A. 578. ; 

Oh.—Pittsburgh R. Co. v. Cunning- 

ton, 39 Oh. St. 327. 
. Tenn.—Union Tract. Co. v. Ander- 
son, 146 Tenn. 476, 242 SW 876, 25 
ALR 1496 [dist Mobile, etc., R. Co. 
vy. Thompson, 101 Tenn. 197, 47 SW 
251.4. ; 

ternational ete. Ry, Cow Vv. 
Williams, (Civ. A.) 175 SW 486. 

' vVt.—Hurd v. Rutland, etc., R. Co., 
25 Vit.e LLG. ’ 

Wis.—Caldon v. Chicago, R. 
Co., -85 Wis. 527, 5 NW 955. 

[a] “Private road,” so-called to 
‘distinguish it from a road maintained 
at public expense, but which is by 
statute free to be traveled by all per- 
sons as a public road, is not a private 
way, within the meaning of this rule. 
Jenkins v. Chicago, etc., R. Co., 27 Mo. 
‘A. 578 [dist Walton v. St. Louis, etc., 
R. Co., 67 Mo. 56]. : 

“Private road” defined see Private 
Roads § 1. 

8. See cases infra note 9. 
9, Peoria, etc., R. Co. v. Barton, 80 
Tll. 72; Pittsburgh R. Co. v. Cunning- 
‘ton, 39 Oh. St. 327; Union Tract. Co. 
vy. Anderson, 146 Tenn. 476, 242 SW 
876,25 ALR 1496; Caldon v. Chicago, 
etc., R. Co., 85 Wis. 527, 5 NW 955. 

10. See statutory provisions. 

11. Mobile, etc., R, Co. v. Thomp- 


etc., 


Son, 101 Tenn. 197, 47 SW.-161 [dist 
Union Tract. Co. v. Anderson, 146 
Tenn. 476, 242 SW 876, 25 ALR 1496]. 

12. See statutory provisions. 

13. Pittsburgh, etc., R. Co. v. Cun- 
nington, 39 Oh. St. 327, 329; .Butiler 
v. Baker, (Tex. Civ. A.) 226 SW. 827; 
yiuss v. Rutland, etc.,.R. Co., 25 Vt. 

“To hold that such protection was 
not contemplated would be to violate 
not only the spirit, but the plain 
words of the statute. The company 
has discretion, no doubt, to determine 
whether such protection shall consist 
of gates or other structure; but, 
whatever the form, the protection af- 
forded must be reasonable, and rea- 
sonable facilities to the owner of such 
private road must also be afforded.” 
Pittsburg, etc., R. Co. v. Cunnington, 
supra. 

[a] Cattle guards may be con- 
structed. Butler v. Baker, (Tex. Civ. 
A.) 226 SW 827. 

{b] Either bars or gates may be 
constructed. Hurd v. Rutland, etc., 
RCo 25. Vt, 116- 

14. Indianapolis, etc., R. Co. v. 
Thomas, 84 Ind. 194; Indiana Cent. 
R. Co. v. Leamon, 18 Ind. 173. 

15. See statutory provisions. 

16. Claus v. Chicago Great West- 
ern &..'Co., 136 Towa 7, 111 NW, 15; 
McKinley v. Chicago, ete., R. Co., 47 
Iowa 76; Horn vy. Atlantic, etc., R. Co., 
SOmN) El 16'9; 

[a] Reason for rule.—The fence 
“must be constructed with a gate, for 
without it the road would not be prac- 
tically fenced if an opening be left 
for the crossing. The fence with such 
openings without a gate would not 
protect stock and trains of the road, 
but increase danger to each. But the 
law, aS we have seen, authorizes the 
railroad companies to fence at a pri- 
vate crossing. This can be done in 
no other way than by the construction 
of gates.” McKinley v. Chicago, etc., 
R. Co., 47 Iowa 76, 77. 

17. Fowbel v. Wabash, etc., R. Co., 
125 Iowa 215, 100 NW 1121. 

* [a] Crossing over three roads.— 
Where three parallel lines of railroad 
run through a farm, and a private 
crossing passes over all three, gates 
are required only along the outside 


limit of rights of way through which 
run the outside tracks. To put extra 
gates between these, marking each 
right of way, would add not only to 
the inconvenience of the person using 
the crossing, but to the danger of pas- 
sengers on the roads. Fowbel v. Wa- 
bash, ete., R..Co.; 125 Iowa 215, 100 
NW 1121. 


18. See statutory provisions. 
19. Peoria, etc., R. Co..v. Barton, 
80 Ill. 72; Fremont, ete, R. 


Con Vs 
Pounder, 36 Nebr. 247, 54 NW 509; 
Poler| v. New York Cent. R. Co., 16 
N. Y. 476; Dayton v. New York, ete., 
R. Co., 81 Hun 284, 30 NYS 783. 

29. Caldon v. Chicago, ete., R. Co., 
85 Wis. 527, 55 NW 955. 

21. Eames vy. Worcester, etc., R. 
Co.,.105 Mass. 193. 

22. Poler v..New York Cent. R. Co., 
16 N. Y. 476. See also supra § 190. 

23. See supra § 1469 et seq. 

24. Ill.—Chicago, ete, R. Co.’ v. 
Morton, 55 Ill. A. 144; Chicago, ete., 
R. Co. v. O’Brien, 34 Ill. A. 155. ‘ 

TIowa.—Payne v. Kansas City, ete., 
R. Co., 72 Iowa 214, 33 NW 633; 
Mackie v. Central R. Co., 54 Iowa 540, 
6 NW 723. 

Me.—HEstes v. Atlantic, etc., R. Co., 
63 Me. 308. 

Mo.—Freet v. Kansas City, ete, R. 
Co., 638 Mo. A. 548. 

Nebr.—Fremont, ete, R. Co. w. 
Pounder, 36 Nebr. 247, 54 NW 509. 


25. Ilt.—Chicago, ete, R. Co. v. 
Morton, 55 Ill. A. 144. 
Iowa.—Claus  v. Chicago Great 


Western R. Co., 1386 Iowa 7, 111 NW 
15; Wirstlin v. Chicago, etc., R. Co., 
124 Iowa 170, 99> NW 697. 

Kan.—St. Louis, etc., R. Co. v. Kin- 
man, 9 Kan. A. 633, 58 P1037. 

Me.—KEstes v. Atlantic, etc., R. Co., 
63 Me. 308. 

Mich.—Davidson v. Michigan Cent. 
R. Co., 49 Mich. 428, 18 NW 804. 


Minn.—Sather v. Chicago, ete. R. 
Co., 40 Minn. 91, 41 NW 458. 
Mo.—Smith v. St. Louis, ete, R. 


Co., 182 Mo. A. 612, 112 SW 382. 
Nebr.—Fremont, ete, R. Co. v. 
Pounder, 36 Nebr. 247, 54 NW 509. 
N. Y.—Cotton v. New York, etc., R. 
Co., 20 NYS 347. 
‘Tenn.—Mobile,  ete., 
Tiernan, 102 Tenn. 704, 


Re Coven 
52 SW 179. 


56 [52 C.J.] 


Mode of construction, if not prescribed by statute, 
is not material, provided they are sufficient to turn 
If the mode of construction is 
prescribed by statute, but is not itself designed to 
turn small animals passing under it, the fact that the 
fence as constructed did not conform to the statutory 
requirements will not subject the railroad to liability 
The gates must be pro- 
vided with suitable and sufficient fastenings to keep 
them securely closed,?* reasonably, not absolutely, 
proof against opening by stock,?® particular kinds of 
fastening being used if specified in the statute.®° 
Bars must not only be of sufficient strength but so 
arranged as not easily to be displaced or thrown 
A gate is not necessarily 1mprop- 
erly constructed because hung so as to open toward 
the right of way,*” or constructed as a sliding gate 
instead of being hung on hinges,?? or because the 
hook or fastening is on the inside, next to the pas- 
ture or land inclosed,** although this fact may have 
a bearing on whether or not the gate was negligently 
But the fastening is not sufficient if 
the gate would open by mere pressure against it.°° 
Nor is/a sliding gate sufficient if it is too short to 


ordinary stock.?® 


for injuring such animals.?? 


down by stock.?? 


constructed.?® 


close the opening.®? 


[§ 1519] b. Maintenance and Repair*°—(1) In 


Tex.—Texas, ete., R. Co. v. Corn, 
102 Tex. 194, 114 SW 103; Fort 
Worth, etc., R. Co. v. Kirby, (Civ. A.) 


5 SW (2d) 578. 

Eng.—Charman v. South Eastern R. 
COM Owe. Ds bade 

Man.—Prowse v. Canadian 
ern R. Co., 29 Man. 16. 

Ont.—Dunsford v. 
RE ICoy20 Ont.1A. 7572 

26. Payne v. Kansas City, etc., R. 
Co., 72 Iowa 214, 33 NW 633. 

27. Leebrick v. Republican Valley, 
pveté-, Et. Co: 41 Kan. 756,021. Be 796. 

28. Iowa.—Mackie v. Central R. 
Co., 54 Iowa 540, 6 NW 723; McKinley 
v. Chicago, etc., R. Co., 47 Iowa 76. 

Kan.—St. Louis, ete., R. Co. v. Kin- 
man, 9 Kan. A. 633, 58 P 1037. 

Mo.+—Smith v. St. Louis, ete., R. Co., 
132 Mo. A. 612, 112 SW 32; Bumpas 
v. Wabash R. Co., 103 Mo. A. 202, 77 
SW 115; Freet v. Kansas City, etc., R. 
Co., 63 Mo. A. 548; Parks ae Hannibal, 
etc., R. Co., 20 Mo. A. 44 

Nebr.—Fr emont, etc., snd Co: eV. 
Pounder, 36 Nebr. 247, 54 NW 509. 

Eng.— Dickinson v. London, etc., R. 
Co., Harr. & R. 399. 

Ont.—Dunsford v. Michigan Cent. 
R. Co., 20 Ont. A. 577;, McMichael v. 
Grand Trunk R. Co., 12 Ont. 547. 

29. Smith v. Baltimore, etc., R. 
Co., 184 Ill. A. 80; Chicago, ete., R. 
Co. v. Buck, 14 Ill. A. 394. 

30. See cases infra this note. 

[a] Latches or hooks.—The stat- 
ute requires that the gates shall be 
provided with latches or hooks. Dun- 
Caney. ot, Louis, ete:, R./Co;,. 91 Mo. 
67, 3 SW 835. 

[b] Locks.—The statute of 1877 
provides that the railroad company 
may, provide a lock for a gate at a 
farm crossing and deliver the key to 
the landowner, and that the company 
will not thereafter be liable for in- 
juries due to the gate being left open; 
but the statute is not mandatory, and 
if the company omits this precaution 
its liability will depend upon whether 
the injury was proximately due to 
any neglect on the part of the com- 
pany with regard to the gate being 
left open or unfastened. Sather v. 
Chicago, ete., R. Co., 40 Minn. 91, 41 
NW 458. 

81. Davidson v. Michigan Cent. R. 
Co., 49 Mich. 428, 13 NW 804. 

32. Payne v. Kansas City, ete., R. 
Co., 72 Iowa 214, 338 NW 633. 

33. Mears v. Chicago, etc., R. Co., 


North- 
Michigan Cent. 


RAILROADS 


General.. 


the erossing..*® 


It is the duty of a railroad to keep a pri- 
vate crossing itself in a safe and proper state of re- 
pair,*° but it is not liable for injuries due to defects 
in a crossing, constructed and maintained by third 
parties,*® even though the railroad knows of the 
crossing and permits its use,*! or in an opening under 
a railroad bridge built by the railroad for its own 
use only, but privately used by plaintiff as licensee 
for the passage of stock.*? 
cise reasonable care and diligence to keep private 
crossings clear of obstructions dangerous to ani- 
mals,*? and the gates or bars in repair ;** but it 1s not 
an insurer of owners of animals against their getting 
through the gates.*® 
care in the maintenance of gates exists whether the 
duty of constructing them is imposed upon the 
company by statute or agreement,*® or whether it has 
constructed them voluntarily.** 
ute imposes a duty to construct and ‘maintain gates 
at farm crossings, the duty exists if the farm cross- 
ing exists, independently of the question whether a 
duty is laid upon the railroad to build and maintain 
Nor does this duty shift to the land- 
owner merely because the latter occasionally takes 


The railroad must exer- 


The duty to use reasonable 


And where the stat- 


it upon himself to repair the gates,*® but a landowner 


103 Iowa 203, 72 NW 509; Kavanaugh 
‘A Atchison, ete., R. Co., 75 Mo. A. 


[a] “Hung” construed.—The stat- 
ute requiring that gates at farm 
crossings must be “hung” so that they 
may be easily opened and shut does 
not require that the gates be hung 
on hinges, the important requirement 
being that such a gate should be hung 
so as to be easily opened and closed. 
Kavanaugh y. Atchison, etce., R. Co., 
75 Mo. A. 78. 

34. Payne v. Kansas City, etc., R. 
Co., 72 Iowa 214, 33 NW 633; Butler 
v. Chicago, ete., R. Co., 71 Iowa 206, 
32 NW 262 


35. Butler v. Chicago, etc., R. Co., 
supra. 
36. Payne v. Kansas City, etc., R. 


Co., 72 Iowa 214, 33 NW 633. 

37. Kreeb v. Lake Erie, 
Co., 211 Ill. A. 630. 

38. Maintenance and repair gener- 
ally see supra § 414. 

39. Hemphill v. Cedar Rapids, etc., 
R., ete., Co., 169 Iowa 498, 151° NW 
449; Miller v. Seaboard Air Line R. 
Co.,.94 S.C. 105, 77 SE 748; Plester 
vy. Grand) Trunk? .R:Co:, 32 Ont:--55 
(holding further that a person using 
the crossing for a proper purpose with 
the consent of the landowner may re- 
cover for an injury to an animal due 
to the unsafe condition of the cross- 


etc., R. 


ing). 

40. Pratt Coal, etc., Co. v. Davis, 
79 Ala. 308. 

41. Pratt Coal, etc., Co. v. Davis, 
supra. 

42. Truax v. Chicago, etc., R. Co., 


83 Wis. 547, 53 NW 842. 

43. Stewart v. Quincy, ete., R. Co., 
142 Mo. A. 322, 126 SW 1003. 

44. Cal.—ZJohnson vy. Southern Pac. 
Coz, tly Cale A. 127.8) eh Oa te ke. 

Ill.—Toledo, ete., R. Co. v. 
77 Til. 160; + Chicago, etce., . 
Morton, 55 Ill. A. 144 Louisville, ete., 
R. Co. v. Shelton, 43 Ill. 220. 

Iowa.—Claus v. Chicago Great 
A R. Co., 186 Iowa 7, 111 NW 


Kan.—Missouri Pac. R. Co. v. 
Pfrang, 7 Kan. A. 1,51 P 911. 

Me.—Estes vy. ‘Atlantic, etc., R. Co., 
63 Me. 308. 

Mass.—Taft v. New ae etc.,, R. 
Co., 157 Mass. 297, 32 NE 168. re 

Minn —Lindemann v. Chicago, etce., 
R. Co., 154 Minn. 3638, 191 NW 825; 
Hovorka v. Minneapolis, ete., R. Co., 


who has taken upon himself the closing of ‘an open 


34 Minn. 281, 25 NW 595. 
Mo.—Rucker v. Lusk, (A.) 221 SW 
393; Freet v. Kansas City, etc., R. 
Co., 68 Mo. A. 548; Morrison v. Kan- 
sas City, etc., R. Co., 27 Mo. A. 418; 
earn tie Hannibal, ete., R. Co., 20 Mo. 


N._J.—Vanduser v. Lehigh, etc., R. 
Coz og: WN, J: a8, 032 Ae Se: 

N. Y.— Cross v. New York Cent., etc., 
R. Co., 123 NYS 908; Seeley v. Lake 
Shore, etc., R. Co., '67 Mise. 46, 122: 
NYS 216. 

Oh.—Pittsburg, ete., R. Co. v. Cun- 
nington, 39 Oh. St. 327 (recognizing 


rule). 
Tex.—tTrinity, ete., R. Co. v. Wil- 
liamson, (Civ. A.) 180 SW 283; Mis- 


souri, etc., R. Co. v. Withers, (Civ. A.) 
167 SW 5: Cole v. St. Louis South- 
western R. Co., 48 Tex. Civ. A. 419, 94 
SW 1128 

Eng. —Parkinson y. Garstang, etc., 
R. Co., [1910] 1 K. B. 615; Charman v. 
Southeastern R. Coe Q. B. Dx b245 
Page v. Great Eastern R. Co., 24 L. Tv. 
Rep. N.S: 585. 

Alta.—Austed v. Grand Trunk R. 
Co., 15 Alta. L. 99, 49 DomLR 519, 
[1919] 3 WestWkly 1045. 

Man.—Prowse v. Canadian North- 
ern R. Co., 29 Man. 16. 

Ont.—Dunsford v. Michigan Cent.. 
R. Co.,. 20 Ont: Al "bites Murphys 
Grand Trunk R. (Gros wl Ont. 619; Dol- 


sen y. Canadian Pac. R. Coty 1 OntWN 
1061, 16 OntWR 657. 

45. Smith v. Baltimore, ete. R. 
Coi eS Tels AL 

[a] Lifting gate off hinges.— 


Where a bull escaped to a railroad 
track by lifting the hinge end of the 
gate so as to sever its connection with 
post, and the gate with its fastenings 
was standard in make, the railroad 
company is not liable. Smith v. Bal- 
timore; fete. EY i} Con plea ull laeAnnsOs 

46. Toledo, etc, BR Co. va Bureany; 
9 Ind. A. 604, 37 NE 81. 

47. Miller v. Chicago, Gree BRiaCoy 
66 Iowa 546, 547, 24 NW 3 

“Having constructed neh appli- 
ances, we think it was bound either to 
remove them, or keep and maintain 
them in sufficient repair to accomplish 
the purposes for which they were in- 
tended.” . Miller v. Chicago, etc., R. 
Co., Supra. 

Wing ae ae ey constructed 
see infra § 1523. 
Nite otes v. Grand Trunk R. Co., 
LONE, 619. 
Peoria, etc., R. Co. v. Babbs, 23 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a 


~ §§ 1519-1521] 


‘ 
i 


ing left in a fence by the railroad cannot thereafter 
hold the railroad liable in the absence of notice to 
the railroad to assume the responsibility.°° 
statutes require the landowner to make repairs,°! and 
under these statutes, subject to existing contract 
rights between the company and landowner which 
the statute does not change,®? the railroad is not 


liable for the landowner’s default.®3 


[§ 1520] (2) Notice of Defects; Duty To Inspect. 
Except where the defects were in the original ¢on- 
struction,®* the railroad company ordinarily will not 
be liable for failing to repair defeets of which it has 
no knowledge, either actual®> or constructive,®® but 
will be liable where it has such notice,®* or where the 
defect has existed for such a length of time that it 
should by reasonable eare and diligence have been 
discovered, and a sufficient time has elapsed within 


which to repair it.°§ 


[§ 1521] 4. Duty To Keep Gates and Bars Closed 
—a. Duty of Railroad. Under statutes expressly so 
providing or construed to have that effect,®® rail- 
roads have been held liable for injuries to animals 
eoming on to the right of way through open gates 


Til. A. 454. 
50. Swisher v. Carpenter, 164 Ill. 
A. 155 


Notice generally see infra § 1520. 
51. See statutory provisions. 

52. Toledo, etc., R. Co. v. Burgan, 
9 Ind. A. 604, 37 NE 31 (where a rail- 
road company had contracted, in con- 
sideration of a right of way, to con- 
struct a crossing, and had constructed 
and maintained a crossing with cattle 
guards and wing fences, it was the 
duty of the company also to keep the 
erossing in repair, and it could not 


shift this duty upon the landowner 


aieel 


by taking out the cattle guards with- 
out his consent and constructing a 
gate). 

53. Evansville, etc., R. Co. v. Mo- 
sier, 114 Ind. 447, 17 NE 109; Hunt v. 
Lake Shore, etc., R. Co., 112 Ind. 69, 
iat NHP 2688  “Pennisyivania ‘Co. v- 
Spaulding, 112 Ind. 47, 13 NE 268; In- 
dianapolis, etc., R. Co. v. Shimer, 17 
Ind. 295; Texas Electric R. Co. v. Sim- 
mons, (Tex. Civ. A.) 214 SW 563; 
Missouri, ete., R. Co. v. Bradshaw, 
(Tex. Civ. A.) 83 SW 897; St. Louis, 
etec., R. Co. v. Adams, 24 Tex. Civ. A. 
231, 58 SW 1035. 

fa] "Trifling repairs.—It is the du- 
ty of the landowner for whose benefit 
the gates were construeted to repair 
such trivial defects occurring from 
the use of the gate as can be remedied 
with slight labor and at a trifling ex- 
pense. Texas Electric R. Co. v. Sim- 
mons, (Tex. Civ. A.) 214 SW 563; Mis- 
Souri, etc., R. Co. v. Bradshaw, (Tex. 
Civ. A.) 83 SW 897; St. Louis, etc., R. 
Go. v. Adams} 24 Tex. Civ. A. 231, 58 
Sw 1035. 

[b] TYenant of such owner occupy- 
ing the land and using the crossing 
has no greater rights as against the 
company than the owner of the cross- 
ing. Indianapolis, etc., R. Co. v. Shim- 
er, 17 Ind. 295. 

54. Duncan v. St. Louis, etc. R. 
Co., 91 Mo. 67, 3 SW 835; MeMillan v. 
Chicago, etc., R. Co., 70 Mo. A. 568. 

55. Laney v. Kansas City, etc., R. 
€o:, 83 Mo. 466;. Fitterling v. Mis- 
souri Pac. R. Co., 79 Mo. 504. 

56. See cases infra notes 57, 58. 

57. Johnson v. Southern Pac. Co., 
HM @aleA L278. LO4eP. 3s Davis) ve iG. 
W.:Connelly Ranch Co., 103 Okl. 94, 
229 P 492. 

58. Lake Erie, etc., R. Co. v. Beam, 
60 Ill. A. 68; Wirstlin v. Chicago, etc., 
i Comet prowar 17.05.99 IN W ) 697; 
Chisholm v. Northern Pac. R. Co., 53 
Minn. 122, 54: NW 1061; Hovorka v. 
Minneapolis, etc., R. Co., 34 Minn. 281, 
25 NW 595; Rucker v. Lusk,’ (Mo. A.) 
221 SW 393; Morrison v. Kansas City, 
ete., R. Co., 27 Mo. A. 418. 


59. See statutory provisions; and 
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at private crossings independently of their negli- 
gence or of their knowledge of the conditions.°° 
But the general rule, under statutes requiring a suf- 
ficient fence or establishing lability of the railroad 
for failure to construct and maintain a sufficient 
fence,*! is that the railroad must exercise reason- 
able care to see that the gates or bars at private or 


farm crossings are kept closed,®? the duty being in- 


required,®* and 


is not liable.®> 


eluded in that of maintaining a sufficient fence of 
which the gates or bars constitute a part,®* but that 
only reasonable care on the part of the railroad is 


that, in the absence of evidence 


showing that such care was not used, the company 


It is not required to keep gates 


locked,®® or to keep a patrol along the line of the 
railroad,®* or to station watchmen at farm cross- 
ings to see that gates or bars are kept closed,** even 


though the gates are frequently and habitually left 


see cases infra note 60. 

60. See cases infra this note. 

“The gate in question was a part of 
the right of way fence. The statute 
imposed upon the railway company 
the duty to see that it was kept closed 
(Wabash R. Co. vy. Williamson, 104 
Ind. 154, 3 NE 814), and the failure to 
keep it closed was negligence per se. 
It was not necessary to allege or 
prove that the company knew or in 
the exercise of reasonable care should 
have known that the gate was left 
open. If the rule is a harsh one, re- 
lief from its operation must be sought 
in the legislature. We have given to 
the language of section 4308 (950, 
Civil Code) the only meaning of 
which it is apparently susceptible.” 
Scheffer v. Chicago, etc., R. Co., 53 
Mont. 302, 305, 163 P 565. 

[a] Statutes making liability ab- 
solute.—(1) Requiring a railroad to 
maintain a good and sufficient fence, 
and providing that if it did not it 
should be liable for injuries to ani- 
mals resulting therefrom unless the 
accident occurred through fault or 
neglect of the owner. Scheffer v. Chi- 
cago, etc.,—R. Co.,. 53 Mont. 302, ‘163 
P 565. (2) Requiring a railroad to 
fence and providing that it shall be 
liable whether guilty of negligence or 
not for injuries to animals due to 
failure to construct and maintain 
fences, gates, farm crossings or cat- 
tleguards, amended so as to exclude 
a further provision that ‘no recovery 
ean be had on account of stock in- 
jured or killed which come upon said 
highway [right of way] by reason of 
failure to keep such gates closed.” 
Saccamonno v. Great Northern R. Co., 
30) 1da..513, 166° PB 26%. 

61. See supra § 1470 et seq. 

62. Cal.—Wills v. Southern Pac. 
Con sieCal, Aw723;9161 PB 50n. 

Ill.— Wabash R. Co. v. Perbex, 57 
TM. ALL 62. 

Iowa.—Wait v. Burlington, etc., R. 
‘Co., 74 Iowa 207, 87 NW 159; Bartlett 
v. Dubuque, ete., R. Co., 20 Iowa 188. 

Mo.—Brown v. St. Louis-San Fran- 
cisco R. Co., (A.) 281 SW 452; Jef- 
fries v. Chicago, ete., R. Co., (A.) 182 
SW 1082; Pruitt v. Illinois Southern 
R. Co., 147 Mo. A. 2, 126 SW 199. 

N. Y.—Connolly v. Central Vermont 
muon. App. ive 22Lssas INS 453.7 
[aff 158 N. Y. 675, 52 NE 1124]. 

Okl.—Davis v. G. W. Connelly 
Ranch .Co., 103 Okl. 94, 229 P 492; St. 
Louis, ete., R. Co. v. Williams, 31 Ok1. 
450, 122 PP 152. 

Tex.—International, ete., R. Co. v. 
Humphrey, (Civ. A.) 167.SW 797; 
Missouri, ete., R. Co. v. Bellows, (Civ. 
A.) 39 SW 1000. 

Vt.—Dodge v. Central Vermont R. 


open by persons passing through, and the railroad 
knows it.°® If the crossing is also used by the rail- 
road or its customers the company will be liable 
for injuries due to the gate being left open through 
the negligence of its servants’® or persons trans- 


Co., 92 Vt. 454, 104 A* 873. 

Wis.—Atkinson vy. Chicago, ete., R. 
Co., 119 Wis. 176, 96 NW 529; May v. 
Chicago, etc., R. Co., 102 Wis. 673, 79 
NW 31. 


Eng.—Marfell v. South Wales R. 
Co., 8 C. B. N.S. 525, 98 ECL 525, 141 
Reprint 1271. 

_ [a] Section hand may recover for 
injuries to his stock caused by the 
company’s failure to close a gate, al- 
though he frequently passed the gate 
while it was open, if it was not his 
duty to close the gate unless instruct- 
ed to do so by the foreman of the 
section crew. May v. Chicago, ete., R. 
Co., 102 Wis. 673, 79 NW 831. : 

63. Wabash R. Co. v. Perbex, 57 
Til, A. 62; West v. Missouri Pac. R. 
Co., 26 Mo. A. 844; Connolly v. Cen- 
tral Wermont RY Co, 4 App. Diva 2eds 
phe 587 [aff 158 N. Y. 675, 52 NE 

64, Cal.—Wills v. Southern Pac. 
Cok, 31 Call As 723,16 PP50n 

Il].—Peoria, etc., R. Co. v. Babbs, 23 
Ill. A. 454; Chicago, ete., R. Co. v. 
Sierer, 13 Ill. A. 261. 

Iowa.—Hull v. Chicago, ete., R. Co., 
172 Towa 180, 154 NW 422; Henderson 
v. Chicago, ete., R. Co., 39 Iowa 220. 
Perry v. Dubuque Southwestern R. 
Co., 36 Iowa 102. 

Mo.—Atchison, ete., R. Co. v. Kava- 
naugh, 163 Mo. 54, 68 SW 374. 

N. Y.—Whaley v. Erie R. Co., 181 
N. Y. 448, 74 NE 417. 

[a] Warning to landowner.— 
Where the landowner promises to 
close the gate at a crossing which he 
is using, on being cautioned by an em- 
ployee of the railroad to do so, the 
company is justified in relying upon 
his promise and will not be liable for 
injury to an animal of a third person, 
which subsequently passes through 
the open gate and is injured. Whaley 
v. Hrie R. Co., 181 N. Y. 448, 74 NE 417. 

65. Davison v. Delaware, etc. R. 
Co., 184 App. Div. 872, 119 NYS 369. 

66. -Ruddy v. Great Northern R. 


Cones 0 rie is FResitic 
67. Illinois Cent. R. Co. v. McKee, 
43) Dll. 19s” Chicaeo;teten Ril Conte 


Sierer, 13 Ill. A. 261. 

68. Henderson v. Chicago, ete., R. 
Co., 43 Towa 620; Texas, etc., R. Co. v. 
Corn, 102 Tex. 194, 114 SW 103. 

69. Henderson v. Chicago, etc., R. 
Co., 43 Iowa 620. 

70.. Baltimore, ete., R. Co. v. Zoll- 
man, 40 Ind. A. 233, 80 NE 40; Spin- 
ner v. New York Cent., etc., R. Co., 2 
Hun (N. Y.) 421, 4 Thomps. & C. 595; 
Van Woerden v. Puget Sound Electric 
Ra) Cos ATW ase «batOye er 2 lala ules 
Henderson v. Grand Trunk R. Co., 20 
WAC. OB. COnts) 602" 

[a] During repairs.—If the rall- 
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acting business with the company.7? If a railroad 
constructs gates at points where they are not re- 
quired or permitted, the burden is on the company 
to see that they are kept closed.7? If the gates or 
bars are properly constructed and are left open by 
the landowner or by strangers without the knowl- 
edge of the company, it will not ordinarily be lia- 
ble,7® the company being entitled to a reasonable 
time to discover that they are open and to close 
them;74 but the company will be liable if they have 
remained open for such length of time that it should 
in the exercise of reasonable care have discovered 
their condition;’® and the condition of the fasten- 
_ ing is immaterial,’® unless it is so bad and has ex- 
isted for so long a time as to charge the railroad 
with knowledge that leaving the gate open is the 
natural,and probable consequence of the defective 
condition."* 

[§ 1522] b. Duty of Landowner. As between the 
railroad company and the person for whose benefit 
the crossing is maintained the duty of keeping the 
gates closed rests primarily upon the owner of the 
erossing,’?® or upon his tenant.7® Such person ecan- 
not recover if he himself left the gates open,®° or 


road itself leaves the gate open for its 
own convenience while making re- 
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Atchison, ete., R. Co., ey Mo, A. 
West v. Missouri Pac. 


if they were left open by persons using the crossing 
and gates with his permission,** or by a trespasser,®” 
although the company knew of it and failed to close 
them. 88 Nor where the gates are left open by the 
landowner is the company liable for animals which 
at the time of entry were pastured on the owner’s 
land,®+ or were trespassing thereon.*® And it has 
been held even that third persons cannot recover on 
the theory that as to them the railroad’s duty was 
to keep such gates closed,*® although there are de- 
cisions to the contrary. 8 Under statutes requir- 
ing that all gates and bars at farm crossings must 
be kept closed by the owner of the crossing,**® the 
company is not liable to third persons for injuries 
due to the failure of the owner of the crossing to 


do so,8® even though a prior, separate entry of the 


animal on the railroad’s right of way was due to the 
railroad’s failure to fence as required by statute.°° 
But if the animal did not enter through the own- 
er’s gate, but at some other point which the railroad 
is bound to protect,®! or if it entered at the own- 
er’s gate, but the gate had been left open by the 
railroad’s servants,®? the railroad is liable. Fail- 
ure of the landowner to keep the gates closed is not 


593; [12 NYS 22. 
mACOmLL © Mo. 


Man.—Brook v. Canadian Pac. R.° 


pairs, it is its duty to see that it -is 
closed after the purpose for which it 
was opened has been accomplished, 
without regard to the question of 
whose duty it is to keep the gate 
closed under ordinary circumstances. 
Baltimore, ete., R. Co. v. Zollman, 40 
Ind. A. 233, 80 NE 40. 

71. Spinner v. New York Cent., etc., 
Ri Co. 67TN. Y. 153 flaff 6 Hun 600]. 

72, Winters v. Hines, 207 Mo. A. 
412, 29 SW 281; Texas, etc., R. Co. v. 
Webb, 102 Tex. 210, 114 Sw 1172s 

, Houston, etc., R. Co. v. Lee, (Tex. Civ. 
A.) 1385 SW 694. 

73. %I11.—Peoria, etc., R: Co. v. Aten, 
43 Ill. A. 68; Peoria, etc., R.. Co. v. 
Babbs, 23 Ill. A. 454; Chicago, etc., R. 
Co. v. Sierer, 13 Ill. A. 261. 

Iowa.—Harding v. Chicago, etc., R. 
Co., 100 Iowa 677, 69 NW 1019; Hen- 
derson v. Chicago, etc., R. Co., 39 lowa 
220; Perry v. Dubuque Southwestern 
R. Co., 36 Iowa 102; Bartlett v. Du- 
bugue, etc., R. Co., 20 Iowa 188. 

Mich.—Lemon v. Chicago, etc., R. 
Co., 59 Mich. 618, 26 NW 791. 

Minn.—Mooers v. Northern Pac. R. 
Co., 80 Minn. 24, 82 NW 1085; Sather 
Vi, Chicago, etc., a Co., 40 Minn. 91, 41 


NW 4 

MorcBinioker v. Hannibal, ete., R. 
Co., 83 Mo. i 

N. H.—Hook v. Worcester, etc., R. 


Co., 58 N. H. 251. 

Oh.—Didman v. Michigan Cent. R, 

Co., 5 OhS&CP 140, 7 OhNP 380. 
_. Tenn.—Greer v. Nashville, etc., R. 
Co., 104 Tenn. 242, 56 SW 850; Mo- 
bile, etc., R. Co. v. "Tiernan, 102 Tenn. 
704, 52 Sw 179. 

Tex.—International, etce., R. Co. v. 
Russell, 48 Tex. Civ. A. 155, 106 SW 
438; St. Louis Southwestern R. Co. 
Wa Adams, 24 Tex. Civ. A. 281, 58 SW 
1035; Texas, ete., R. Co..v. Glenn, 8 
Tex. Civ. A. 801, 30 SW 845. 

Wis.—Davenport v. Chicago, 
iBU, a 76 Wis. 399, 45 NW 215. 

B. G.—Brown v. Great Northern R. 
Cor oo Les Cag. 

74. Chicago, etc., R. Co. v. Patter- 
son, 72 Ill. A. 428; Chicago, etc., R. 
Co. v. Sierer, 13° Ill.) A... 261;7 Ayles- 
worth v. Chicago, ete., R. Co., 30 Iowa 
459; Atchison, etc., R. Co. v. Kava- 
naugh, 163 Mo. 54, 63 SW 374. 

75. Tll.—Illinois Cent. R. Go. v. Ar+ 
nold, 47 Ill. 173; Lake Hrie, etc., R. 
Co. v. Beam, 60° T1l. A. 68. 

Iowa.—Wait v. Pate tee, ete. wiht. 
Co., 74 Iowa 207, 37 NW 15 

Mo. —Bumpas v. Wabash ‘R. Co., 103 
Mo. A. 202, 77 SW 115; Nicholson v. 


etc., 


A. 344, 

N. Y.—Connolly v. Central Vermont 
R. Co., 4 App. Div. 221, 38 NYS 587 [aff 
158 N. Y. 675, 52 NE 1124). 

Tenn.—Mobile, etc., R. Co. v. Tier- 
nan, 102 Tenn. 704, 53 SW 179. 

76. Binicker vy. Hannibal, etc., Ry 
Co., 83 Mo. 660. 

77. Chisholm v. Northern Pac. Lay 
Co., 53 Minn. 122, 54 NW 1061; Mor- 
rison Ti Kansas City, ete., R. Co., 27 
Mo. “418: Texas Cent. R. Co. v. 
Wills, (Tex. Civ. A.) 116 SW 145. 

78. Ind. Sh aia Le Fe ete., Tract. 
Co. v. Smith, 42 Ind. 605, 86 NE 498. 

lowa.—Weaver v. rOpiee, ete., R. 
Co., 146 Iowa.149, 124 NW 1088 (rec- 
ognizing rule). 

Kan.—Bertrand v. Kansas City, etc., 
R. Co., 84 Kan. 3438, 114 P 214; Adams 
Vv. Atchison, etc., R. Co., 46 Kan. NGL; 
26 P 439. 

Mass.—Eames v. Boston, etc. R. 
Corp., 14 Allen 151. 

Minn.—Mooers v. Northern Pac. R: 
Co., 80 Minn. 24, 82 as 1085; Swan- 
son'v. Chicago, ete, R Go. 79 Minn. 
398, 82 NW 670, 49 LRA 625. 

Mo.—Box v. "Atchison, ete, Resor, 
58 ae A, 359. 

N. H.—Hook v. Worcester, etc., R. 
Coos Ns, H/25 1, 

N. Y.—-Diamond Brick Co. v. New 
York Cent., etc., R. Co., 58 Hun 396, 
12 NYS 22; Cross v. New York Cent., 
ete); R. Co., 123 NYS 908. 

Oh.—Didman v. Michigan Cent. R. 


Co., 5 OhS&CP 140, 7 OHNP 380. 

Tex.—Texas, etc., R. Co. v. Cook, 
(Civ, A.) 279 SW 292; Texas Electric 
R. Co. v. Simmons, (Civ. A.) 214 SW 
563; International, etc., R. Co. v. Rus- 
sell, 48 Tex. Civ. A. 155, 106 SW 438; 
San Antonio, ete., R. Co. v. Robinson, 
Lt ere Civ. A 400, 43 SW 76; Texas, 
OULCr ake COumve Glenn, 8 Tex. Civ. A. 
301, 30 SW 845. 

Man.—Brook v. Canadian Pac. R. 
Co., 24 Man. 716; Atkin v. Canadian 
Pac. R. Co., 18 Man. 617, 

Ont.—Vilaire v. Great Western R. 
Oo. liv. 3 Cuce yb 9 

79, Missouri, etc., R. Co. v. Davis, 
54 Tex. Civ. A. 516, 118 SW 234; Mis- 
souri, etc., R. Co. v. Hanacik, 23 Tex. 
Civ. A: 894, 56 SW 938. 

s0. Ind.—Bond v. Evansville, ete., 
RK. Co., 100; ind B01; 


Mass.—Eames v. Boston, ete, R. 
Corp., 14 Allen 151. 
N. H.—Hook v. Worcester, etc., R. 


Co., 58 N. H. 251. 


N. Y.—Diamond Brick Co. v. New 
York Cent., etc., R.-Co., 58 Hun 396; 


Co., 24 Man. 716. 
Ont. —vVilaire v. Great Western R. 
Coit Ur Cl GP bobo: 
81. Box v. Atchison, etc., R. Co., 58 
A. 359. 


82. Weaver v. Chicago, etc., R. Co., 
146 Iowa 149, 124 NW 1088. 

83. Diamond Brick Co. v. New York 
eee etc., R. Co., 58 Hun 396, 12 NYS 


84. Diamond Brick Co. v. New 
York Cent., etc., R. Co., 5 Silv. Sup. 
321, a NYS 868; Atkin v. Canadian 
Pac. wen. Ls Man. 617. 

et ‘Fritzel v. Kansas City, etc., R. 
Co., 118 Kan. 447, 235 P 852; Plummer 
v. Atchison, etc.. Re Cog 86 Kan. 744, 
121 P 906; Bertrand v. Kansas City, 
ete., R. Co., 84 Kan. 348, 114 P 214; 
Adams v. Atchison, etc., Binoy 46 
Kan. 161, 26 P 439; Rouse v. Osborne, 
3 Kan. A. 139, 42 P 843; Harrington 
v. Chicago, etc., R Co., 71. Mo. 384; 
Whaley v. Erie R. Co., 181 N.Y. 448, 74 
NE 417; Brooks v. New York,’ ete, Re 
Co., 13 Barb. CN. Y.) 594. 

86. Missouri, etce., R. Co. 
ler, (Tex. Civ. A.) 121 Sw 176. 

87. Louisville, etc., R. Co. v. Hobbs, 
5 Tenn. Civ. 82. 

83. See statutory provisions. 

89. Chicago, etc., R. Co. v. Ramsey, 
168 Ind. 390, 81 NE 79 [rev (A.) 79 NE 
1065. 78 NE 6691; Hunt v. Lake Shore, 
ete) RCo. 112 Ind 369.01 8 NE eees 
Pennsylvania Co. v. Spaulding, 112 
Ind. 47, 18 NE 268; Central Indiana 
R. Co. v. Smith, 42 Ind. A. 365, 85 NH 
26; Louisville, etc., R. Co. v. Thomas, 
1 Ind, A. 131, 27 NE 302. 

[a] Prior to this statute (1) it was 
held that so far as concerned the per- 
son for whose benefit the crossing was. 
maintained the company was not ob- 
liged to keep the gates closed (Louis- 
ville, etc., R. Co. v. Goodbar, 102 Ind. 
596, 2 NE 3387, 3 NE 162; Evansville, 
ctc., R. Co. v. Mosier, 101 Ind. 597, 1 
NE 197; Bond v. Evansville,. etc., Fhe 
Co., 100 Ind. 301), (2) but that the 
company would be liable to third per- 
sons (Wabash R. Co. v. Williamson, 
104 bee 154, 3 NE 814; Baltimore, 
etc., Co. v. Kreiger, 90 Ind. 308), 

ie SGulenco: etc., R. Co. v. Ramsey, 
168 Ind. 390, 81 NE 79, 120 AmSR 379 
[rev (A.) 78 NE 669, 19 NB 1065). 

91. Louisville, etc., R. Co. v. Con~ 
solidated Tank Line Co.; 4 Ind. A. 40, 
30 NE 159. 

92. Baltimore. ete., R. Co. v. Zoll= 
man, 40 Ind. A. 238, 80 NE 40. 


v. But- 
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~ §§ 1522-1525] 


_. available as a defense to the railroad if, because of 


the railroad’s failure to repair, the gate could not 
be elosed.®* Statutes stipulating that it is the duty 
of the owner to keep gates closed®* apply to farm 
erossings constructed prior to the enactment of the 
statute,®® but not to openings other than farm cross- 
ings.°® Under statutes requiring crossings for the 
owner’s exclusive benefit where a railroad passes 
through inclosures, and making it the duty of the 
owner to keep the gates closed,®* a crossing ceases 
to be for the exclusive benefit of the owner within 
the meaning of the statute when a lane is opened 
connecting it directly with the public highway and 
without gates at the intersection with the highway.°§ 
Where a contract between a railroad and a land- 
owner provided that gates at a private crossing 
might be kept open at the landowner’s risk, the land- 
owner did not assume the risk of injury to his ani- 
mals passing through the open gates and entering 
the railroad right of way at some other point which 
it had failed to fence in accordance with the stat- 
ute requirements.®® 

[§ 1523] 5. Cattle Guards and Wing Fences.1 In 
the absence of express requirement railroad compa- 
nies are not obliged to construct eattle guards at 
private or farm crossings,’ the gates or bars re- 
quired at such crossings being held to be a sufficient 
protection to prevent animals from going upon the 
tracks at such places.* Where a statute in express 
terms requires it,+ cattle guards must be placed at 
farm crossings,°® or at private passways used by the 
public where there are terminal points of the rail- 
road fences. And where the statute requires their 


construction on notice from the landowner,’ a vol- 


untary construction of them by the railroad without 
notice obligates the company to build proper and ef- 
fective ones,® and to keep them in good repair.® 
Where the statute requires cattle guards at such 
crossings and makes no provision for gates,!° a 
fence with gates but without cattle guards is not 
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a proper fence.1! Statutes are construed as apply- 
ing only to publie erossings, and not to private ways 
or farm crossings, which in terms require the con- 
struction of cattle guards at “all wagon crossings,’’?? 
at “all railroad erossings,”!* or at “all road cross- 
ings.”+4 Nor does any obligation to construct eat- 
tle guards at farm crossings rest upon the railroad 
merely because a statute relieves the railroad from 
all responsibility for keeping the gate closed.1° But 
where the statute requires cattle guards to be placed 
at the point where the railroad enters an ‘inclo- 
sure,’”*® a fenced lane, being an “inclosure,” cross- 
ing the tracks must be protected by properly con- 
structed and maintained cattle guards at the point 
where the railroad enters it.17 The voluntary con- 
struction of wing fences where the crossing is al- 
ready sufficiently protected by gates in conformity 
with statutory requirements does not impose upon 
the railroad a duty to maintain them for all time.1§ 

[§ 1524] 6. Gates or Openings at Places Other 
than Farm Crossings.19 A railroad company has a 
right to permit the use of gates or bars at places 
other than farm crossings or to construct them it- 
self if it shall deem it advisable to do so;?° but they 
must be so constructed and maintained as to serve 
the purposes of a fence,?4-and the company must 
see that they are kept closed.?? Railroads are not 
liable, however, for failure to close gates in fences 
off the right of way.?° If the railroad for its own 
purposes makes an opening in the fence through 
which animals enter and are injured, it will be lia- 
ble,?* and if it knowingly permits others to make or 
use openings it will be liable to third persons whose 
animals enter through such openings and are in- 
jured,?® but not to the person by whom or for whose 
use and convenience the opening was made or per- 
mitted,?® unless the railroad had expressly agreed 
to construct a gate at such opening and failed to do 
so within a reasonable time.?7 

[§ 1525] 7. Liability of Owner of Crossing to 


ae ae 


ad 2 gems 4 


he 


* 


|=. "*. »—. os 


93. Prowse vy. Canadian Northern 
R. Co., 29 Man. 16. 

94. See statutory provisions. 

95. Hunt v. Lake Shore, etce., R. 
€o., 112 Ind. 69, 13 NE 263. 

96. Wabash R. Co. v. Williamson, 
8 Ind. A. 190, 29 NE 455; Louisville, 
etc., R. Co. v. Hughes, 2 Ind. A. 68, 28 
NE 158. 

97. See statutory provisions. _ 

88. Chicago, etc., R. Co. v. Wilson, 
58 Tex. Civ. A. 136, 124 SW 1322. 

99. Snodgrass v. Spokane, etc., R. 
Co., 87 Wash. 308, 151 P 815. 

1, At public crossings see supra § 
1507. 

Sufficiency as protection of farm 
crossings see supra § 1517. 

2. Ind.—Pennsylvania (Ofors Vv. 
Spaulding, 112 Ind. 47, 13 NE 268 
[disappr Grand Rapids, etc., R. Co. v. 
Jones, 81 Ind. 523]. 

Jowa.—Bartlett v. Dubuque, etc., R. 
Co., 20 Iowa 188. ; 

Minn.—Sather v. Chicago, ete., R. 
Co., 40 Minn. 91, 41 NW 458. 

Mo.—Dent v. St. Louis, etc., R. Co., 
83 Mo. 496; Fitterling v. Missouri 
Pac. R. Co., 79 Mo. 504. 

Nebr.—Omaha, etc., R. Co. v. Sever- 
jn, 30 Nebr. 318, 46 NW 842. 

N. Y.—Brooks v. New York, ete., R. 
Co., 13 Barb. 594; Cross v. New York 
Cent., etc., R. Co., 128 NYS 908. 

Tex.—Missouri, etc., R. Co. v. Hana- 
cek, 93 Tex. 446, 55 SW 1117; San An- 
tonio, etc., R. Co. v. Robinson, 17 Tex. 
Civ. A. 400, 48 SW 76. 

Utah.—Knight v. Southern Pac. Co., 
52 Utah 42, 172 P 689. 

Wis.—Cook v. Milwaukee, etc., R. 
Co., 36 Wis. 45. : 

-8. Pennsylvania Co. v. Spaulding, 


112 Ind. 47, 12 NE 268; Sather v. Chi- 
cago, ete., R. Co., 40 Minn. 91, 41 NW 
458; Dent v. St. Louis, etc., R. Co., 83 
Mo. 496; Brooks v: New York Cent. R. 
Co., 13) Barb, ((N. Y.). 594. 

4. See statutory provisions. 

5. Chapin v. Sullivan R. Co., 39 N. 
H. 564, 75 AmD 2387; Aldrich v. Bos- 
ton, etc., R. Co., 91 Vt. 379, 100 A 765. 

6. Mansfield vy. Frankfort, etc., R. 
Co., 193 Ky. 96, 234 SW 956. 

7. See statutory provisions. 

8. Savannah, ete., R. Co. v. Hart, 
27 Ga. A. 743, 110 SE 410. 

9. Savannah, etc., R. Co. v. Hart, 
supra, ite 

10. See statutory provisions. 

11. Arizona Eastern R. Co. v. Mat- 
thews, 28 Ariz. 443, 237 P 384. 

12. Sather v. Chicago, etc, R. Co., 
40 Minn. 91, 41 NW 458. ; 

13. Omaha, etc., R. Co. v. Severin, 
30 Nebr. 318, 46 NW 842. 

14. Brooks v. New York, etc. R. 
@o.; 1385 Barb. '(N,=> ¥.).05 94") Crossav. 
New York Cent., etc., R. Co., 123 NYS 
908 


i5. Pennsylvania Co. v. Spaulding, 
112 Ind. 47, 13 NE 268. : 

16. See statutory provisions. 

17. Missouri, etc., R. Co. v. Atta- 
way, (Tex. Civ. A.) 180 SW 1151. 

18. Knight v. Southern Pac. Co., 
52 Utah 42, 172 P 689. ; 

Maintenance of gates voluntarily 
constructed see supra § 1519. 

19. Entry through openings in 
fence see supra § 1480. 

20. Detroit, etc., R. Co. v. Hayt, 55 
Mich. 347, 21 NW 367, 911. 

21. Jacksonville, etc., R. Co. v. 
Horris. 33 Fla. 217,14 S 726, 39 AniSR 
127; Hill v. Missouri Pac. R. Co., 66 


Mo. A. 184. 

22. Jacksonville, ete, R. Co. v. 
Harris, 33 Fla. 217, 14 S 726, 39 AmSR 
127) \Cleveland,ete.UR.Cosive ‘Switt 
42 Ind. 119; Galveston, etc., R. Co. v. 
Wessendorf, (Tex. Civ. A.) 39 SW 132. 

23. See case infra this note. 

[a] In fence inclosinge coal lands. 
—Where certain coal lands abutted on 
a right of way and the company in- 
stead of fencing between this land 
and the railroad ran its fence around 
the coal lands and put in a gate for 
the use of the coal company, through 
which an animal entered and passed 
upon the track where it was injured, 
it was held that the company was not 
liable for failing to keep the gate 
closed, but that plaintiff's cause of 
action, if any, must be based upon the 
failure of the company to fence its 
right of way at the place where the 
animal entered upon the track. Davis 
v. Wabash R. Co., 46 Mo. A, 477. 

24. Indianapolis, etc., R. Co. v. Lo- 
gan, 19 Ind. 294; Brady v. Rensselaer, 
Scr eRe Coz) Ls SONG Yes ome 
Thomps. & GC. 537; Missouri, ete., R. 
Co..v. Armstrong, (Tex. Civ. A.) 99 
SW. 4381. 

a5, Jacksonville). ete:, )RiatConp iv. 
Prior, 34 Fla. 271, 15 S 760; Cleve- 
land, ete., R. Co. v. Swift, 42 Ind. 119; 
McDowell v. New York Cent. R. Co., 
87' Barb. (N. Y.) 195; International, 
etc., R. Co. v. Richmond, 28 Tex. Civ. 
A. 513,.67 SW 1029. 

26. McCoy v. Southern Pae. Co., 94 
Cal. 568, 29 P1110; Clark v. Chicago, 
etc., R. Co., 62 Mich. 358, 28 NW 914; 
Woodburn Milling Co. v. Grand Trunk 
R. Co., 19 Ont. L. 276, 14 OntWR 553. 

27. McCoy v. Southern Pac. Co., 94 
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Owner of Animal Injured. Independently of the lia- 
bility of the railroad for injuries to animals of third 
persons entering the right of way through open gates 
-at private crossings,2® the owner of the crossing 
will be liable to the owner of the animal injured, if 
the gates are properly constructed and, without any 
‘fault on the part of the railroad, the owner of the 
crossing willfully leaves them open, provided the 
animal is not a trespasser upon the premises of the 
owner of the crossing.2® The landowner is not ha- 
ble to the owner of animals which were wrongfully 
upon his premises,?° even under a statute expressly 
requiring the owner of the crossing to maintain the 
gates or bars and relieving the railroad company 
from any liability by reason of his failure to do 
so.32 And under a statute providing that “any 
person who shall willfully take down, open or re- 
move- any such fence, cattle guard or crossing, or 
any portion thereof, or allow the same to be taken 
down, opened or removed, or who, having lawfully 
taken down bars or opened gates in such fences for 
the purpose of passing through the same, shall not 
immediately replace or close the same,” shall be 
fined and in addition be liable to the party injured 
for all damages resulting therefrom,*? it has been 
held that the failure of the owner of a crossing to 
reconstruct gates, originally erected by the railroad, 
after they had been broken down by his runaway 
horses, driven by his employee, is not a “willful” 
act or omission making the owner of the crossing 
liable under the statute to the owner of an animal 


RAILROADS : 4s 


which goes from the founee s land through the bro- 


ken down gates on to the railroad track and is 
killed.?? 

[§ 1526] 8. Care and Liability as to Animals on 
or near Crossing.** In approaching private or farm 
crossings those in charge of the train must keep a 
lookout to avoid injury to animals which might be 
lawfully upon the crossing;°*> but the company is 
not required, in the absence.of statute, to give any 
warning of the approach of its train,®® or in the ab- 
sence of agreement with the landowner to do so, to 
slow up or stop its trains in order to ascertain if 
animals are upon or near the crossing.?* 

[§ 1527] 9. To Whom Liable, and Estoppel.?® 
Applying the rule of liability for failure to fence 
when required by statute to do so,*® the owner of a 
private crossing ordinarily is entitled to protection 
under the statute and may hold the railroad liable 
for failure to fence.*®° Applying the rule of lia- 
bility for failure to fence when required by statute 
to do so,*+ the owner of a private crossing ordinarily 
is entitled to protection under the statute and may 
hold the railroad liable for failure to provide and 
maintain gates or bars;*? and under some of the stat- 
utes it has been held that the right to recover is ex- 
tended to owners of injured animals who are not own- 
ers of the adjoining land.t* However, a railroad 
will not be lable for failing to construct gates or 
bars as to any landowner who forbids their construe- 
tion,** or who requests or consents to an open cross- 
ing,*® or agrees to construct the gates himself.4% 


[§§ 1525-1527 


Cal. 568, 29 P 1110. 

23. See supra § 1521 
Russell v. Hanley, 20 Iowa 219, 
89 AmD 535. 

30. Crum yv. Conover, 14 Ind. A. 264, 
40 NE 644, 42 NE 1029. 

31. Crum v. Conover, supra. 

32. See statutory provisions. 

33. Oceflein v. Zautcke, 92 Wis. 176, 
179, 66 NW 108. ° 

“Tt is very obvious that the defend- 
ant-did not wilfully take it down, nor 
open, nor remove it; and it is equally 
obvious that he did not ‘allow the 
same to be’ so ‘taken down, opened 
or removed,’ since to allow it to be 
done would imply his consent or per- 
mission in the doing of it, whereas the 
gate was destroyed by the runaway 
‘team, without the consent of any one. 
It is equally clear that the defendant 
did not ‘lawfully’ take down or open 
the gate, ‘for the purpose of passing 
through the same.’ The only plausi- 
ble reason for the contention of the 
plaintiff is that the defendant, for two 
weeks after his team had so broken 
down the gate, neglected to recon- 
struct the same. . Active vigil- 
ance was not required of the defend- 
ant to prevent the plaintiff’s horse 
from trespassing upon his premises. 
Klix v. Nieman, 68 Wis. 271, 32 NW 
23, 60 AmR 854; Walsh v. Fitchburg 
Railroad. 'Co., 145 N.Y. 9301,.39 INH 
1068, 45 AmSR 615, 27 LRA 724, Be- 
sides, the statute, as here sought to be 
applied, is penal and must be strictly 
construed.” Oeflein v. Zautcke, su- 
ra. 

‘3 34. In operation of trains generally 
see infra § 1530 et seq. 

Where animal seen see infra § 1548 
et seq. 

35. Atchison, etc., R. Co. v. Conlon, 
Oni<an. Aj 116-57 Po L635 "Bishop wv. 
Chicage,. etc., R. Co., 4 N. D. 536, 62 
NW 605; Allen v. Canadian Nat. R. 
Co. 57 N: S.-.252, [1924] 2 DomER 
1078; Bender v. Canada See R. 
Coz, Ore dope Ch @. 8. COnt)) 22 

[a] Reason for rule.— “Re plain- 
tiff was not a mere licensee. His 
right was a paramount one pertaining 
to his freehold. It was absolute, and 


recognized fully by the defendant 
company. So that, we think, we are 
justified in saying that the respective 
obligations and duties of the parties 
respecting the use of this right of way 
were the same as between the railroad 
company and the public respecting an 
ordinary highway. The plaintiff was 
in no sense a trespasser, but in the 
exercise of ‘this absolute right as the 
user of any highway. The defendant 
was required to exercise the same de- 
gree of diligence with respect to 
plaintiff’s cattle as though he had been 
crossing the track upon a highway; 
neither more nor less.’ Atchison, etc., 
R,..Co:/ve. Conton, 9 Kan, “Ai126. 5 7ee 
1063, 1064. 

36. Cross v. New York Cent., 
R. Co.,.123 NYS 908. 

387. Whittier v. Chicago, ete, R. 
Co., 26 Minn. 484, 486, 5 NW 372. 

“As between themselves, it would 


etc, 


thave been competent for the plain- 


tiff and defendant to have entered into 
an agreement making it defendant’s 
duty to take such precautions as 
would wholly prevent injury to plain- 
tiff’'s cattle upon the crossing. But 
the testimony has no tendency to 
prove any agreement of this kind. 
The understanding testified to does 
not require the defendant to subordi- 
nate the operation of its road to the 
plaintiff's privilege of an open cross- 
ing. The defendant still retains the 
right to run its road as if, no such 
privilege existed, subject only to the 
qualification that as, in the use of this 
privilege, the plaintiff’s cattle will be 
liable to be upon the crossing, defend- 
ant, in approaching the same with its 
trains, must exercise reasonable care 
in looking out for the cattle, and if 
they are discovered upon the track, or 
so near it as to be in danger, in tak- 
ing all reasonable means to avoid in- 
juring them. This does not require 
defendant to stop or slow its trains 
in order to ascertain whether the cat- 
tle are upon the track or in a danger- 
ous vicinity to it; nor, except where 
the cattle are discovered upon or in 
dangerous vicinity to the track, to 
stop or slow its trains to prevent pos- 


sible injury to them. As before re- 
marked, defendant, notwithstanding 
plaintiff's privilege of an open cross- 
ing, has the right to run its trains as 
if no such privilege existed, subject 
only to its duty before spoken of, to 
look out for the cattle, and avoid in- 
juring them if discovered.” Whittier 
v. Chicago, etc., R. Co., supra. 

38. Gates left open by landowner 
see infra § 1522 

Gates or openings requested by 
landowner at places other than farm 
crossing’s see infra § 1524. 

839. See supra § 1471. 


40. See supra § 1517. 

41. See supra § 1471. 

42. See supra’ § 1517. 

Gates and bars as part of fence see 
supra § 1517. 

43. Dayton v. New ane eta R. 


Co., 81 Hun 284, 30 NYS 78 

44. Hurd y. Rutland, Aa RrGCo- 
258 Vito mere: 

45. Iowa. SR le Vv. K. & D. MOR: 
Co., 43 Iowa 20 

Mass. nes Vv. 
Co., 105 Mass. 193. 

Mero baby 


R. Co., 26 Minn. 484, 5 NW 872. 

N. -Y.—Tombs v. Rochester, ete., RR: 
Co., 18 Barb. 583. 

Tex.—St. Louis Southwestern R. 
Co. v. Gilbert, 112 ‘Tex.288)7246..Siw 
347; Missouri, ete., R. Co. v. Chenault, 
24 Tex. Civ. A. 481, 60 SW 55; Gulf, 
Ove an: SC Om Lys Mitchell, 18 Tex. Civ. 
A. 380, 45 SW 819 

fal. Implied consent.—W here 
plaintiff maintains a lane closed at 
each end by gates so that the lane 
fences and gates form as effectual a 
barrier to stock outside of the lane 
as if the gates were on the line of the 
railroad, and such gates are main- 
tained by plaintiff apparently for the 
purpose of enjoying an open crossing, 
the company will be justified in as- 
suming that he preferred an open 
crossing and will not be liable for 
failing to construct other gates upon 
the line of the railroad. Tyson vy. K., 
ete., R. Co., 48 Iowa 207. 

Smith, 


Worcester, etc., R. 


etc., 


46, Texas, etc, JiR. Cot. 
(Tex. Civ. A.) 41 SW 83. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
, 


§§ 1527-1531] 


But it has been held that the landowner’s acquiescence 
does not excuse the railroad from exercising ordinary 
care to keep the gate and fastening in reasonably 
good repair.*#* 

Liability to third persons. The liability of the 
railroad to third parties remains unaffected by the 
landowner’s request or agreement.48 But where the 
statute expressly makes it the duty of the owner of a 
farm crossing to construct and maintain the gates 
or bars,*® the railroad is not lable to third parties 
for his failure to do so,°° the statute, however, not 
applying to crossings other than farm crossings.°! 

[§ 1528} F. Injury by Running on Roadbed, 
Bridges, or Trestles>?—1. In General. In the ab- 
sence of statute a railroad company is not required 
to floor bridges or trestles,°* or to erect railings or 
other safeguards at dangerous places to prevent acci- 
dents to animals which may wander upon the right 
of way,°* and, apart from any liability imposed by 
statutes requiring fencing,®® will not, in the absence 
of negligence in the operation of its trains or on the 
part of its servants,°* be liable for injuries due to 
animals going upon bridges or trestles®? or falling 
into pitfalls upon its right of way.®® But the rail- 
road is liable if injury to an animal was caused by the 
railroad’s negligence in the performance of some duty 
owed by it to plaintiff. eM 

[§ 1529] 2. Negligence in Extricating Animals. 
Where animals are injured in being extricated from 
bridges and trestles, if the action is based upon the 
neglect of the railroad to fenee its track, the liability 
will depend upon whether under the particular stat- 
ute an actual collision between the train and animal 

47. Brown v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 281 SW 452 


[dist Francis v. Quincy, ete., R. Co., 
118 Mo. A. 435, 93 SW 876, and Har- 


art, 71 Ind. 500. 
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Towa. —Barnhart v. Enea EO, etc., R. 
Co., 97 Iowa 654, 66 NW 902. 67. 
La.—Young v. Louisiana R., 
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is necessary to render the company liable.°° In an 
action not based upon such a statute plaintiff may 
recover if the injury was due to negligence on the 
part of the company’s servants;*! but the company 
will not be liable if reasonable eare and diligence 
was used, although by extraordinary diligence and 
the use of different means it might have been possible 
to extricate the animal without injury.®? 

[§ 1530] G. Negligence in Operation of Trains®* 
—1l. Signals—a. In General. In the absence of stat- 
utory requirements, or independently of them,** ordi- 
nary care may, under some circumstances, require 
that the engineer should blow the whistle or ring 
the bell as a warning at crossings,®° or if required by 
statute that the warning should be given at a greater 
distance from the crossing than the statute pro- 
vides.°® §o, also, a failure to give signals as a warn- 
ing of the approach of trains at a place where men 
and teams are known to be at work about the track, 
while not negligence per se, may be negligence as mat- 
ter of fact,®°* or under the circumstances of the par- 
ticular case if may be negligence to back a train 
without giving a warning signal.®8 

[§ 1531] b. Statutes.°® It has been held in a few 
jurisdictions that statutes requiring the giving of sig- 
nals by blowing a whistle or ringing a bell on ap- 
proaching crossings are intended only as a warning’ 
to persons and have no application to unattended an- 
imals;7° and that a railroad will not be liable for 
injuries to animals if the signals are not given.7! By 
the weight of authority, however, these signals are 
intended as a protection to animals as well as to 
persons,‘? and if not given the railroad will be lable 

66. Kinyon v. Chicago, ete., R. Co., 
118 Iowa 349, 92 NW 40, 96 AmSR 382. 
oO’ Leary Vv. Chicago, étey, Re Cos 


(Iowa) 103 NW 362 
68. Texarkana, etc., Re Cowvasbele 


etc., 


’ v. Foster, 


Tenn.—Southern R. Co. v. Phillips, 


ae Chicago, etc, RR. JCo., 71) 'Co.,43 as A. 539. 
oO. 4]. 
48. Indianapolis, ete, R. Co. v.{|100 Tenn. 130, 42 SW 925. 


Thomas, 84 Ind. 194; Louisvile, etce., 

R. Co. v. Hobbs, 5 Tenn. Civ. A. 282. 
49. See statutory provisions. 

50. Louisville, ete., R. Co. v. Etz- 
ler, 119 Ind. 39, 21 NE 466, 19 NE 615; 
Crum vy. Conover, 14 Ind. A.-264, 40 
NE 644, 42 NE 1029. 

51. Louisville, etc., R. Co. v. Con- 
solidated Tank Line Co., 4 Ind. A. 40, 
30 NE 159. 

52. Cross references: 

After being frightened by train or 
attracted to right of way see supra 
§§ 1462, 1463. 

Particular negligent acts see supra § 
1454 


Where involved with failure to fence 

track see supra §§ 1483, 1484. 

53. Denver, ete., R. Co. v. Chand- 
ler Ss Colossi, 6 © SUL; Todd v. Pa- 
cific R., ete., Co., 59 Or. 249, 254, 110 
P 391, 117 P 300; Padgitt v. Missouri, 
etc., R. Co., (Tex. Civ. A.) 90 SW 67. 

54. See cases infra this note. 

[a] Fences or barriers to prevent 
stock from falling down embank- 
ments need not be constructed. Sin- 
ard v. Southern R. Co., 101 Tenn. 473, 
48 SW 227. 


{[b] Open culvert need not be cow 
ered. Memphis, ete., R. Co. v. Lyon, 
62 Ala. 71. 


55. See supra § 1484. 5 

56. Negligence in operation see in- 
fra § 1530 et seq. 

57. Ala.—Northern Alabama R. Co. 
etec., Co., 200 Ala. 621, 76 S 
979; Garth v. Nashville, etc., R. Co., 
186 Ala. 145, 65 S 166; Memphis, etc., 
R. Co. v. Lyon, 62 Ala. 71 

Ark.—St. Louis, etc., R. Co. v. Scott, 
68 Ark. 415, 59 SW 762. 

Colo. Denver, ete., R. Co. v. Chand- 
ler, 8 Colo. 371, 8 P 571. 

Ga.—East Tennessee, etc., R. Co. v. 
Watters, 77 Ga. : 

Ind.—Pittsburgh, etc., R. Co. v. Stu- 


Tex.—Galveston, ete., R. Co. v. 
Grace, (Civ. A.) 164 SW 413; Mis- 
souri, etc., R. Co. v. Steiger, (Civ. A.) 
162 SW 1192; International, etc., R. 
Co. v. Holley, (Civ. A.) 160 SW 990. 


58. See cases infra this note. 
[a] Nature of danger.—(1) Deep 
hole. Missouri, etc., R. Co. v. Meyer, 


(Lex. Civ. As) 161 SW 127) (2) Well 
dug on the right of way without 
knowledge or consent of: the railroad. 
Illinois Cent. R. Co. v. Carraher, 47 
THs 333 

59. See cases infra this note. 

[a]. As for example, where it neg- 
ligently constructs or maintains a de- 
fective eattle guard in place of the 
statutory fence (see supra § 1507), or 
where its agent knew of an open, un- 
guarded well on a lot of land owned 
by the railroad but not a part of its 
right of way, and failed to cover it 
(see supra § 1454). 

Common-law liability see supra §§ 
1454, 1469. 


be See supra §§ 1484, 1485. 
Bugg v. Mitchell, 20 Ala. A. 
BBE. “103 S713. See Seibert v. Mis- 


souri Pac. R. Co., 72 Mo. 565 (where 
the action could be maintained under 
the fencing statute). : 

62. Richmond, etc., R. Co. v. Buice, 
88 Ga. 180, 14 SE 205. 

63. Standard of care required see 
supra § 1454. 

See infra § 1531. 

65. Ind.—Indianapolis, etc., R. Co. 
vy. Hamilton, 44 Ind. 76. 

Minn.—Croft v. Chicago Great 
Western R. Co., 72 Minn. 47, 74 NW 
898, 80 NW 628. 

Tex.—Texas, ete., R. Co. v. Ander- 
son, 2 Tex. A. Civ. Cas. § 203. 

Man.—Pedlar v. Canadian Northern 
R. Co., 18 Man.. 525, 10 WestLR 593. 

Ont.—Smith v. Niagara, ete., R. Co., 
4 OntWR 526. 


(Tex. Civ. A.) 101 SW 1167. 

69., Application to species of ani- 
mals of statutes: 

Generally see supra § 1459. 
Requiring: 

Fences see supra § 1478. 

Lookout see infra § 1533. 

Precautions see infra § 1550. 

70. Fisher v. Pennsylvania R. Co., 
126 Pa. 293, 297, 17 A 607; "Doudy! v. 
Norfolk, ete., Co., 38 W. Va. 694, 18 SH 
896; Mills, ete., Lumber Co. v. Chi- 
ke etc., R. Co., 94 Wis. 336, 68 NW. 


“Tf it was the duty of the engineer 
to blow the whistle as notice to the 
mule, I do not see why the mule 
should not be held to the rule, to 
‘stop, look and listen.’ To apply rules 
to dumb animals which were intended 
only for reasonable beings brings us 
dangerously near to the realm of ab- 
surdity.” Fisher v. Pennsylvania R. 
Co., supra. 

71. Fisher v. Pennsylvania R. Co., 
supra. Contra Rehman v. Railroad 
Co; 5 PhilaxGPasi"450) 

72. Ark.—St. Louis, ete, R. Co. v. 
Hendricks, 53 Ark. 201, 13 ‘SW 699. 

Ill.— Chicago, ete., R. Co. v. Reid, 
24 Til. 144. 

Ind.—Cincinnati, ete, R. Co. v. 
Hiltzhauer, 99 Ind. 486; Chicago, etce., 
Ga hee v. Fenn, 3 Ind.-A. 250, 29 NE 
790. 

Iowa.—Graybill v. Chicago, ete., R. 


Co., 112 Iowa 738, 84 we 946. 
Ky.—Chesapeake, etce., Co 
Turley, 192 Ky. 568, 934 Row 188 


Campbell v. Mobile, éte., ReuCor 154 
Ky. 582, 157 SW 931, 46 "LRANS 881, 
AnnCasl915B 472. 

Minn.—Palmer v. St. Paul, ete., R. 
Co., 38 Minn. 415, 38 NW 100. 

Miss.—Young v. Illinois Cent. R. 
Co., 89 Miss. 446, 40 S 870. 

Mo.—Howenstein v. Pacific R. Co., 
55 Mo. 33. 

Tenn.—Tennessee Cent. R. Co. v.- 


62 [52 C.J.) 


for any injuries to animals occasioned thereby,’* 
without regard to the care exercised to discover the 
animal on the track,’ or to prevent the injury after 
These statutes have 
been held applicable to interurban electric rail- 
The statutes requiring crossing signals are, 
however, intended only for the protection of persons 
and property at the crossing or about to use it, and 
a failure to give a crossing signal will not render the 
company liable for animals injured if not at the 
crossing,*? or about to use it;7® but it is not neces- 
sary that the animal shall be on the actual intersec- 
tion of the railroad and highway, and the company 
will be liable if the animal is on the track and so 
close to the highway that the accident may be fairly 
attributed to the neglect to give the signal.*® 
do the crossing signal statutes apply to private or 
farm crossings,®® unless they so provide,*? or unless 
a private crossing is used as a publie crossing during 
a temporary obstruction of traffie at the regular 
Dogs are within the application of stat- 


the animal was discovered.*® 


roads.*° 


crossing. §? 
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Nor 


pened.®° 


utes requiring that the whistle shall be sounded when 
an instruction that the jury might] SW 1146. 


Smith, 2 Tenn. Ciy. A. 677. 
Tex.—Texas, etc., R. Co. v. Crutch- 
er, (Civ. A.) ’32 SW 341; Houston, 
ete., R. Co. v. Red Cross Stock Farm, 
22 Tex. Civ. A. 114, 53 SW 834. 
“Appellant’s contention is, in sub- 
stance, that these signals are required 
and intended solely as a warning to 
human beings, and not to cattle, 
which are not supposed to be endowed 
with reason so as to understand their 
meaning. It is a matter of common 
knowledge and observation, and sup- 
‘ ported by evidence in this case, that 
the blowing of a whistle does often 
frighten cattle off a-railway track, 
and is frequently resorted to by loco- 
motive engineers for that purpose. 
When the legislature required the 
giving of these signals, they may be 
presumed to have intended them for 
any purpose which they might nat- 
urally or reasonably be supposed to 
subserve, including the driving of cat- 
tle from the railway track.’ Palmer 
v. St. Paul, ete., R. Co., 38 Minn. 415, 
416, 38 NW 100. 
73. Ala.—Western R. Co. v. Moore, 
169 Ala. 284, 53 S 744. 
Ark.—St. Louis, ete., R. Co. v. Hen- 
dricks, 53 Ark. 201, 13 SW 699. 
Ga.—Charleston, éte., R. Co. v. 
pee 3 Ga. A. 232, 59 SE 710. 
Tll.—Illinois Cent. R. Co. v. Gillis, 
CS alll 817.2 Chicago, ,etcs,-R: Cole wv. 
Henderson, 66 Ill. 494; St. Louis, etc., 
R. Co. v. Terhune, 50 Ill. 151, 99 AmD 
504; Great Western R. Co. v. Geddis, 
33 Ill. 304 [dist Illinois Cent. R. Co. 
v. Goodwin, 30 Il]. 117; Illinois Cent. 
R. Co. v. Phelps, 29 Ill. 447]; Chi- 
cago, etc., R. Co. v. Reid, 24 Ill. 144. 
Ind.—Pittsburgh,) ete: R. Co. v. 
Shaw, 15 Ind. A. 173, 43 NE 957. 
Iowa.—Swisher v. Interurban R. 
Co., 151 Iowa 384, 130 NW 404; Heise 
Vv. Chicago Great’ Western R. Co., 114 
NW 180; Graybill v. Chicago, ete., ine 
Co.,, 112 Towa 738, 84 NW 946. 


Kan.—Missouri Pac. R. Co. v. Ste- 
vens, 35 Kan. 622, 12 P 25. 
Ky.—Chesapeake, ete, R. Co. v. 


Turley, 192 Ky. 568, 234 SW 188. 
Minn.—Palmer v. St. Paul, ete., R. 
Co., 38 Minn. 415, 38 NW 100. 
Mo.—Persinger v. Wabash, etc., R. 
Co., 82 Mo. 196: Howenstein v. Pa- 
cific R. Co., 55 Mo. 33; Martin v. But- 
175 Mo. A. 464, 161 


ler County R. Co., 
SW 631: Kirkpatrick v. Missouri, etce., 
R. Co., 71 Mo. A. 263; Barr v. Hanni- 
bal, etc., R. Co., 30 Mo. A. 248. 
Tex.—Houston, etc., R. Co. v. Hall, 
(Civ. A.) 219 SW 526; Texas, etc., R. 
Co. v. Crutcher, (Civ. A.) 82 SW 341; 
Texas, etc., R. Co. v. Cunningham, 4 
Mex VCiv.) As 9262, ° 28 .SW, (332: See 
Galveston, etc., ReiG@ou iw: Huttner, 
(Civ. A.) 1381 SW 630 ‘(holding that 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


consider failure to give statutory sig- 
nals as a circumstance in determin- 
ing whether the railroad had used due 
care was not error). 

Man.—Pedlar v. Canadian Northern 
R. Co., 6 WestLR 201. 

Ont. —Tysomv., Grand Trunk R. Cos 
20 U. C. Q. B. 25 

[a] Within atiy limits.—Where it 
is required by a city ordinance that 
a bell shall be rung at all times while 
the train is in motion within city lim- 
its, the railroad will be liable for an 
injury to an animal at a street cross- 
ing, occasioned by failure to do so. 
Bitz va Wrst Dive St. Baulwetes B- 
Co., 22 Minn. 404. 

74. Martin v. Butler County R. 
Co., 175 Mo. A. 464, 161 SW 681. 

75 Seine v. Chicago, ete, R. 
Co., 79 Mo. A. 393. 

Precautions as to animals seen on 
or near tracks see infra § 1548 et seq. 

76. Swisher v. Interurban R. Co., 
151 Iowa 384, 130 NW 404. 

77. Ala.—Louisville, ete., R. Co. v. 
Coxe, 218 Ala. 25, 117 S 293; Nash- 
ville, etc., R. Co. v. Hembree, 85 Ala. 
481, 5 S$ 1738. 

Ga.—Southern R. Co. v. New, 105 
Ga. 481, 30 SE 665; Georgia R., etc., 
Co; v. Clary; 108°'\Ga, '639, 30° SH 433; 
Georgia R., etc., Co. v. Burke, 93 Ga. 
319, 20 SH 318. 

Ill.— Illinois Cent. R. Co. v. Good- 
win, 30 Ill. 117; Wabash, etc., R. Co. 
v. Neikirk, 15 Ill. A. 172. 

Mo.—Wasson v. McCook, 80 Mo. A. 
483; Ravenscraft v. Missouri Pac. R. 
Co., 27 Mo. A. 617. 

S. C.—Goode'y. Southern R._Co., 118 
S2iC. 463, 1111+SR) 876. 

Tex.—Missouri, ete., R. Co. v. Park- 
er, (Civ. A.) 46 SW 280. 

[a] Not at crossing.—(1) Where 
a team is hitched near a railroad 
track but not at a crossing, the owner 
intending to go to it on hearing the 
signal required for a crossing some 
distance away, he cannot recover for 
injuries to the team on the ground 
that the signal was not given. St. 
Louis, etc., R. Co. v. Payne, 29 Kan. 
166. (2) In case of injury to a dog 
which happens. to be hunting in the 
vicinity of a crossing, the person in 
charge of the dog has no right to rely 
upon the statutory crossing signals 
being given. Fowles v. Seaboard Air 
Line R. Co., 73 S. C. 306, 538 SH 534. 

78. St!) Lowis, etc., Ro Wo; 
Knowles, (Tex. Civ. A.) 180 SW i146, 

[a] Grazing near crossing.—Fail- 
ure to give crossing signals required 
by statute is not negligence as to a 
mule not about to use the crossing, 
but grazing nearby. St. Louis, ete., 
R. Co. v. Knowles, (Tex. Civ. A.) 180 


animals are seen upon the track,®* but the statutes. 
do not apply to trespassing animals, eS 
mal is not a trespasser within the application of this 
rule, although it is not lawful for. stock to be at 
large, if it has eseaped without any fault on the part 
of the owner and is upon the crossing where the 
right of the railroad company is not exelusive,*® or 
merely because in crossing it has deviated slightly 
outside of the line of the highway.*® 
the rule has no application when the injuries are 
done by cars other than those drawn by an engine and 
under the control of an engineer,®* as, for example, 
by the escape of a detached car which had been left 
standing upon a sidetrack.®® 
reference to a failure to give signals at some crossing 
other than the crossing where the accident hap- 
If the statute requires the ringing of the 
bell “or” blowing of the whistle, either is sufficient, 
and the company will not be liable unless it is shown 
that both were omitted.®° 
that the whistle shall be blown at a stated distance 


But an ani- 


And, of course, 


Nor has the rule any 


A statutory requirement 


79. pina etc., R. Co. v. Furgus- 
son, 42 Ill. 449. 

80. Ga.—Georgia R. Co. v. Cox, 61 
Ga. 455. 

Ill.—Toledo, etc., R. Co. v. Head, 62 
Ill. 233; Wabash, etc., R. Co. v. Nei- 
kirk, 13 Ill. A. 387. 

Iowa.—Weaver v. Chicago, ete, R. 
Co., 146 Iowa 149, 124 NW 1088; 
Nichols v. Chicago, etc., R. Co., 125 
Iowa 236, 100 NW 1115. 

Md.—Annapolis, ete, R. Co v. 
Pumphrey, 72 Md. 82, 19 A 8. 

Minn.—Locke v. First Div. St. Paul, 
etc., R.Co., 15 Minn. 350. 

Mo.—Cornett v. Chicago, etc., R. 
Co., 184 Mo. A. 463, 171 SW 15; Alex- 
ander v. Missouri Pac. RCG., 178 Mo: 
A. 184, 165 SW 1156. 

N. Y¥.—Cross v. New York Cent., 
etc.,' R. Co., 123 NYS 908. 

Tex. —San Antonio, ete, R. Co. v. 
Aycock, (Civ. A.) 68 SW 1001. 

aay See cases infra this note. 

a 
suant to law.”—The Georgia statute 
applies to “private ways established 
pursuant to law’ but not to private 
ways not established by law. Wil- 
lingham v. Macon, etc., R. Co., 113 Ga. 
374, 38 SH 843. 

[b] 
eled road, is within the terms of a 
statute requiring the bell of a locomo- 
tive to be rung at a distance of eighty 
rods from the place where the railroad 
shall cross any “traveled road or 
street.” Irving v. Chicago, etc) R. 
Co., 156 Mo. A. 667, 1837 SW 1009. 

82. Hartman v. Chicago Great 
Westerns R. Co., 182 Iowa 582, 110 NW 


83. Fink v. Evans, 95 Tenn. 413, 32 
SW 307. 

sia Locke v. First Div. St. Paul, 
etc., R. Co., 15 Minn. 350. 

ay “Louisville, etc: RaCowy, Onus= 


Jer lb nds 2A. 232, 36 NB 290; Chi- 
cago,-ete,, RR. Co,» ve Menn,)3 Ind. A. 
250, 29 NE 790. 


86. yy | ete, R. Co. Vv. Furgus- 
son, 42 Ill. 449. 

87. Montgomery, ete Cov vs 
Perryman, 91 Ala. 413, 8 us Roo. 

88. Montgomery, ete., its COMLVS 


Perryman, supra. 

89. St. Louis Southwestern R. Co. 
v. O’Hare, 89 Ark. 120, 115 SW 942. 

90. East Tennessee, ete., R. Co. v. 
Deaver, 79 Ala. 216; Halferty Ve 
Wabash, ete), Ru .Co,, 82 Mo. 90; Tur- 
ner v. Kansas City, ete., RR. 8Cos; 78 Mo. 
578; Van Note v. Hannibal, ete. 1ass 
Co., 70 Mo. 644; Cathcart v. Hannibal, 
ete, Re. Cos 19 Mon AS 113); Kosher 
Dairy Co. v. New York, ete., Ri Gos 
SEINE (Jia D4 BAS 1052. 


page and note number, 


Private ways “established pur-— 


An alley, if it is a public trav-_ 


‘sional crossing. 


§§ 1531-1533] 


from a highway crossing® only requires that the sig- 
nal shall be given at such a point beyond the distance 
stated as would give reasonable notice of the train’s 
approach. °? 

[§ 1532] 2. Lookout—a. In General. Subject to 
the qualifications established in the various jurisdic- 
tions as to animals wrongfully upon the right of 
way,°* those in charge of the train must: keep a look- 
out for stock on or near the track,®* and if they fail 
to do so and animals are injured which could have 
been discovered in time to avoid the injury the com- 
pany will be liable,®® without regard to whether they 
were actually seen or not,°® or to the efforts subse- 
quently made to avoid the injury,®* or the impossibil- 
ity of avoiding it after discovering the danger.®® 
A failure to discover animals at a point on the track 
where discovery in time to avoid collision was impos- 
sible is not negligence.°® Especially must a lookout 
be maintained in approaching crossings, including 
private or farm crossings,” or after receiving notice 
from a landowner that his animals have escaped and 
are possibly on the track.? But a knowledge that 
there might be animals on the track at a particular 
place cannot be implied or presumed from an occa- 
A railroad does not relieve itself 
of the duty of lookout by paying the landowner for 
fencing, in states where the statute allows that to be 
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done.’ In the absence of special circumstances, a 
railroad is under no duty to keep a lookout for ani- 
mals in fields adjoining the track in order to avoid 
frightening them with unnecessary noises.® 

[§ 1533] b. Statutes.? In some jurisdictions un- 
der the express terms of the statute,® a lookout must 
be maintained.® Where the statute does not impose 
the duty upon any particular person in express 
terms, it is construed as requiring a lookout to be 
kept by either the engineer or fireman, but not 
both,+® except at places where the engineer cannot 
see the track from his side of the engine, in which 
case the fireman must keep a lookout from the oth- 
er side.4+ Lookout by the brakeman if he is in a 
position to see is a sufficient compliance with the 
statute.4? A lookout must be kept for animals 
near, as well as directly on, the track,1* notwith- 
standing the statute in terms relates to persons and 
property “upon the track.”!4 And the statute is 


‘construed as requiring the maintenance of a look- 


out for dogs.*®> A statutory obligation on the engi- 
neer to be “always on the lookout ahead” will not 
be construed as placing an absolute liability for in- 
juries on the railroad if it operates its engine back- 
ward with tender in front as it passes over a publie 
crossing.*® A statute requiring persons running 


91. See statutory provisions. 520, and disappr Hoffman v. Missouri 5. Louisville, etc., R. Co. v. Wilson, 
_ 92. Edwards v. St. Louis South-]| Pac. R. Co., 24 Mo. A. 546; Welch v.| 181 Ky. 322, 204 SW 72. 
western R. Co., 105 Tex. 404, 151 SW | Hannibal, etc., R. Co., 20 Mo. A. 477]; 6. Chicago, etc., R. Co. v. Hine, 
289. Spencer v. Missouri, ete., R. Co., 90] 59 Okl. 143, 158 P 597; St. Louis 
93. See supra § 1458. Mo. A. 91; Brooks v. Hannibal, ete., R. | Southwestern R. Co. v. Reynolds, 
94. See cases infra note 95. Co., 35 Mo. A. 571; Buster v. Hanni- | (Tex. Civ. A.) 209 Sw 184. 
95. U. S.—Gulf, etc., R. Co. v. Ellis, | bal, etc., R. Co., 18 Mo. A. 578. 7. Application to species of 


peta 


54 Fed. 481, 4 CCA 454; Gulf, etc., R. 


Nebr.—Stading v. Chicago, etec., R. 


animals of statutes: 


Hed. 347, 1 CCA 286; 


Graves, 


Co. v. Johnson, 54 Fed. 474, 4 CCA 447; 
Gulf, ete., R. Co. v. Washington, 49 
Gulf, etc., R. 
Co. v. Ellidge, 49 Fed. 356, 1 CCA 295. 
Ala.—Chattanooga Southern R. Co. 
v. Wilson, 124 Ala. 444, 27 S 486; 
Louisville, etc., R. Co. v. Brinkerhoff, 
119 Ala. 606, 24 S 892; Louisville, etc., 
R. Co. v. Rice, 101 Ala. 676, 14 S 639; 
Central R., etc., Co. v. Lee, 96 Ala. 
444, 11 S 424; Louisville, etc., R. Co. 
v. Posey, 96 Ala. 262, 11 S 423; Mo- 
bile, etc., R. Co. v. Kimbrough, 96 
Ala, £27) 11.S 3807: Kansas City, etc., 
R. Co. v. Watson, 91 Ala. 483, 8 S 793; 
Bast Tennessee, etc., R. Co. v. Watson, 
90 Ala. 41, 7 S 813; Southern R. Co. 
v. Parks, 10 Ala. A. 318, 65 S 202. 
Ark.—Kansas City Southern R. Co. 
v. Ingram, 80 Ark. 269, 97 SW 55; 
Little Rock, etc., R. Co. v. Finley, 37 
Ark. 562. Contra Kansas City, etc., 
R. Co. v. Shaver, 14 SW 864; Mem- 
phis, etc., R. Co. v. Kerr, 52 Ark. 162, 
12 SW 329, 20 AmSR 159, 5 LRA 429 
(rule of the Kerr case changed by 
statute requiring “constant lookout’). 
@olo-—Colorado, Cent.,..R.. Co.- Vv. 
Caldwell, 11 Colo. 545, 19 P 542. 
Ga.—Georgia R., etc., Co. v. Chur- 
chill, 113 Ga. 12, 38 SE 336. 


iil Toledo,etc.,. im. CO..) V.. “Ins 
graham, 58 Ill. 120; Chicago, ete. R. 
Co. v. Cauffman, 38 Ill. 424; Chicago, 


etc., R. Co. v. Legg, 32 Till. A. 218. 

Ind.—Chicago, etc., R. Co. v. Nash, 
24 NE 884; Vandalia R. Co. v. Clem, 
49 Ind. A. 94, 96 NE 789. 

Kan.—Ilissouri Pac. R. Co. v. Ged- 
ney, 44 Kan. 329, 24 P 464, 21 AmSR 
286. 

Ky.—Cincinnati, ete, R. Co. v. 
165 Ky. 148, 176 SW 974; 
Louisville, etc., R. Co. v. Kice, 109 Ky. 
786, 60 SW 705, 22 Kyl 1462; Ken- 
tucky Cent. R. Co. v. Lebus, 14 Bush 
518; Troutwine v. Louisville, etc., R. 
Co., 105 SW 142, 32 KyL 5. 

La.—Fossier v. Morgan’s Louisiana, 
etc., R., etc., Co., McG. 349. ; 

Miss.—Henderson v. Hines, 121 
Miss. 339, 88 S 589. 

Mo.—Hill v. Missouri Pac. R. Co., 
121 Mo. 477, 26 SW 576 [aff 49 Mo. A. 


Co., 78 Nebr. 566, 111 NW 460. 

N. C.—Carlton v. Wilmington, etc., 
R. Co., 104 N. C. 365, 10 SE 516; Wil- 
son v. Norfolk, -etc., R. Co., 90 N. C. 
69; Pippen v. Wilmington, etc., R. Co., 
75 N. C. 54 

Tex.—Texas, etc., R. Co. v. Moore, 
(Civ. A.) 271 SW 126; Texas Cent. R. 
Co. v. Estes, (Civ. A.) 118 SW 547. 

W. Va.—wWillis v. Norfolk, etc., R. 
Co., 96 W. Va. 646, 123 SE 585; Un- 
derwood v. Chesapeake, ete., R. Co., 78 
W. Va. 409, 89 SE 2; Robbins v. Bal- 
timore, ete., R. Co., 62 W. Va. 535, 59 
SE 512; Layne v. Ohio River R. Co., 
385 W. Va. 438, 14 SE 123. 

96. Robbins v. Baltimore, etc., R. 
Co., 62 W. Va. 535, 59 SH 512. 

97. Hast Tennessee, etc., R. Co. v. 
Watson, 90 Ala. 41, 7S 813, 

98. Brooks v. Hannibal, etce., R. 
Co., 835 Mo. A. 571; Stading v. Chicago, 
etc. R. Co., 78 Nebr. 566, 111 NW 460. 

99. Missouri, etc., R. Co. v. Shep- 
herd, 20 Okl. 626, 95 P 2438; Ellison v. 


Norfolk, etc., R. Co., 88 W. Va. 316, 
98 SE 257. 
[a] At end of curve.—A railroad 


cannot be deemed negligent for fail- 
ing to discover animals on its track, 
at the end of a curve around which a 
train is passing at a point so near 
to the curve as to allow enginemen 
only two or three seconds in which to 
discover them, determine their course, 
and apply brakes. Ellison v. Norfolk, 
etc., R. Co., 88 W. Va. 316, 98 SH 257, 

1. Missouri Pac. R. Co. v. Green, 
172 Ark. 423, 6 SW (2d) 26; Alexander 
v. Missouri Pac. R. Co., 178 Mo. A, 
184, 165 SW 1156; Lancaster v. Sale, 
(Tex. Civ. A.) 235 SW 648; Interna- 
tional, etc., R.,Co. v. Diaz, (Tex. Civ. 
A.) 156 SW 907. 

2. Hollingsworth vy. Houston, etce., 
Raw OOtainluar 121; Alexander v. 
Missouri Pac. R. Co., 178 Mo. A. 184, 
165 SW 1156; Preece v. Oregon Short 
Line R. Co., 48 Utah 551, 161 P 40. 


3. Vandalia R. Co. v. Duling, 60 
Ind. A. 332, 109 NE 70. 
4 Irving v. Texas, etc., R. Co., 


(Tex. Civ. A.) 164 SW 910, 157 SW 
752. 


Generally see supra § 1459. 
Requiring: 

Fences see supra § 1478. 

Precautions see infra § 1550. \ 

Signals see supra § 1531. 

8. See statutory provisions. 

9. Prescott, etc., R. Co. v. Brown, 
74 Ark. 606, 86 SW 809; St. Louis 
Southwestern R. Co. v. Russell, 62 
Ark, 182, 34 SW 1059; Mobile, etc., R. 
eS v. House, 96 Tenn. 552, 35 SW 

{a] In Indian Territory the Arkan- 
sas act of 1891 (Kirby Dig. § 6607), 
requiring locomotive engineers’ to 
keep a lookout for stock on the track 
and to use ordinary care to avoid in- 
jury to stock is not in force. Kansas 
City Southern R. Co. v. Ingram, 80 
Ark. 269, 97 SW 55. 

10. St. Louis Southwestern R. Co. 
v. Russell, 62 Ark. 182, 34 SW 1059. 

[a] In Tennessee (1) the statute 
of 1855 was construed as requiring 
some person, whose undivided duty it 
was, to be always on the lookout 
(Memphis, ete, R. Co. v.” Dean,’ 5 
Sneed 291), (2) but the statute as. 
amended in 1857 requires the company 
to keep ‘the engineer, fireman, or 
someone else always on the lookout 
ahead’ (Louisville, ete, R. Co. v. 
Stone, 7 Heisk. 468). 

LI.” Missouri Pac: “Ro Co, ve Eid= 
wards, 178 Ark. 732, 14 SW (2d) 230 
[foll Missouri Pac. R. Co. v. Murray, 
178 Ark. 1199, 14 SW (2d) 232]; Tay- 
lor v. St. Louis, etc., R. Co., 116 Ark. 
47, 171 SW 1182; St. Louis, ete., R. 
Co. v. Russell, 62 Ark. 182, 34 SW 
1059. 

12. St. Louis Southwestern R. Co. 
v. Cone, 111 Ark. 309, 163 SW 1170. 

13. St. Louis Southwestern R. Co. 
v. Russell, 64 Ark. 236, 41 SW 807. 

14. St. Louis, etc., R. Co. v. Rus- 
sell, supra. 

15. Missouri Pac. R. Co. v. Green, 
172 Ark. 423, 288 SW 908; Holloman 
v. Missouri Pac. R. Co., 170 Ark. 573, 
280 SW.22; St. Louis, ete., Ri Co. v. 
Fuller, (Ark.) 165 SW 949. 

16. Southern R. Co. v. Qwen, 142 
Tenn. 1, 215 SW 270. 
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trains to keep a lookout!” applies to employees of 
a railroad company running a motor car for passen- 
gérs.1§ 

[§ 1534] ce. Degree of Care. The law requires 
reasonable diligence and caution in keeping a look- 
out ahead, taking into consideration the other du- 
ties of those in charge of the train.1® It is not nec- 
essary that the engineer should keep his eyes con- 
stantly on the track in front of him,?° but the look- 
out must be as nearly continuous as such other du- 
ties will permit,? imposing upon the persons 
charged with the duty the burden of satisfactorily 
explaining any failure on their part in its perform- 
ance.*?, Reasonable care may, however, require a 
high degree of care at particular places,?? as where 
the train emerges from a deep cut a very short dis- 
tance before it crosses a highway;?* or under par- 
ticular conditions or cireumstances,?> as where stock 
is accustomed to graze on or about the tracks at a 
particular place, and that fact is known to the train- 
men.?° It is not sufficient that the engineer was on 
the lookout at the time of the accident, if by proper 
care the animal could have been discovered sooner 
and in time to avoid the injury;?’ but a failure to 


17. See statutory provisions. 21. 
18. Central R. Co. v. Lindley, 105 
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Georgia Cent. R. Co. v. Dumas, 
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keep a constant lookout even under a statute so re- 


quiring will not render the company liable if a prop- 
er lookout was maintained during the time affect- 
ing the particular injury complained of.?* 

[§ 1535] d. Trespassing Animals.?® The rule, 
generally adopted, is that a railroad owes no duty 
to the owner to keep a lookout for trespassing ani- 
mals,®° the only duty being to avoid injuring them 
after they are discovered.*! There is some author- 
ity to the contrary,*®? the rule-in these jurisdictions 
requiring, however, only a reasonably careful, not 
a constant, lookout.?* Nor can the owner of a tres- 
passing animal claim any benefit from the duty owed 
by the railroad to its passengers in this respect,** 
or from the fact that the injury oceurs upon the 
crossing of a public highway if the animal was 
wrongfully upon the highway,?® or from the duty 
owed to owners of animals rightfully on the public 
highway.*® 

[§ 1536] e. Effect of Stock Laws.?7 Some au- 
thorities hold that a lookout for animals on or near 
the track is not necessary in localities where it is 
unlawful for them to run at large.*8 Others hold 
that the duty exists,?® although, as stated by some 


S. C.—Cook v. Southern R. Co., 78 


Mobile, etc., | S. C. 527, 59 SE 361. 


Ark. 294, 151 SW 246. 

19. Ala.—Central of Georgia R. Co. 
v. Williams, 200 Ala. 73, 75 S 401; 
Nashville, etc., R. Co. v. Bingham, 182 
‘Ala. 640, 62 S 111; Western R. Co. v. 
Lazarus, 88 Ala. 453, 6 S 877. 

Ga.—Rogers v. Georgia R. Co., 100 
Ga. 699, 28 SE 457, 62 AmSR 351 
[overr Northeastern R. Co. v. Martin, 
78 Ga. 603,,3 SE 701]. 

Ky.—Cincinnati, etc., R. Co. v. Bur- 
gess, 84 SW 760, 27 KyL 252. 

Miss.—Howard v. Louisville, etc., 
R. Co., 67 Miss. 247, 7 S 216, 19 AmMSR 
302. j 

Nebr.—White v. Chicago, ete. R. 
Co., 93 Nebr. 736, 141 NW 1038. 

Tex.—Texas Electric R. Co. Vv. 
Reese, (Commn. A.) 280 SW 179 [aff 
(Civ. A.) 271 SW 130]; Texarkana, 
etc., R. Co. v. Bell, (Civ. A.) 101 SW 
1167; Houston, etc, R. Co. v. Van 
Ness, 45 Tex. Civ. A. 633, 101 SW 265. 

Utah.—Cummings v. Hines, 57 Utah 
$82, 194 P 901. 7, a : 

W. Va.—Underwood vy. Chesapeake, 
etc., R. Co., 78 W. Va. 409, 89 SE 2. i 

[a] Firing.—Where the fireman is 
necessarily engaged in supplying the 
engine with fuel and the train rounds 
a curve so that the boiler and smoke- 
stack obstruct the view of the engi- 
neer from his side of the engine, the 
company will not be liable for injury 
to an animal because the fireman was 
not keeping a lookout or because no 
third employee was kept upon the en- 
gine to maintain a lookout in such 
cases. Rogers v. Georgia R. Co., 100 
Ga. 699, 28 SE 457, 62 AmSR 351 
[overr Northeastern R. Co. v. Martin, 
78 Ga. 6038, 3 SE 701]. 

[b] Firing at night.—Where the 
fireman on a locomotive running at 
night had opened the fire box to throw 
in coal so that the light from the box 
“cilled the light” in front of the en- 
gine and prevented the engineer from 
seeing plaintiff's animals until too 
late to avoid injuring them, there was 
no negligence authorizing a recovery. 
‘Cantrell v. Kansas City, etc., R. Co., 
(Miss.) 24 S. 871. 

[ec] Firing on curve.—The fire- 
man’s absence from the lookout while 
firing the engine going around a curve 
and failure to provide a substitute 
would not alone warrant recovery for 
killing an animal. Georgia, etc., R. 
Co. v. Hatcher, 36 Ga. A. 781, 138 SH 
249. 

20. See cases supra note 19. 


R. Co. v. Kimbrough, 96 Ala. 127, 11 
S 307; East Tennessee, etc., R. Co. 
v. Baker, 94 Ala. 632, 10 S 211. 

22, |, Kansas) (City, Aeke.,. dR: wou cy. 
Wagand, 134 Ala. 388, 32 S 1744; 
Georgia, etc., R. Co. v. Hatcher, 36 
Ga. A. 781, 138 SE 249. : 

[a] Fireman.—A failure on the 
part of the fireman to keep a lookout 
may be considered by the jury in the 
absence of any evidence that the engi- 
neer alone was charged with this 
duty. Kansas City, etc., eyCOs ave 
Wagand, 134 Ala. 388, 32 S 744. 

23. Denver, etc., R. Co. v. Beer, 60 
Colo. 147, 152 P 898. 

24. Denver, etc., R. Co. v. 
supra. 

25. Houston, ete, R. Co. v. Hol- 
bert, (Tex. Civ. A.) 182 SW 1180. 

26. Houston, ete., R. Co. v. Hol- 
bert, supra. 

27. Hast Tennessee, etc., R. Co. v. 
Baker, 94 Ala. 632, 10 S 211. 

28. Louisville, etc., R. Co. v. Stone, 
7 Heisk. (Tenn.) 468. 

29. Trespassing animals generally 
see supra § 1458. 

30. Ark.—Missouri Pac. R. Co. v. 
Foresee, 26 SW (2d) 108. 

Ill.—Illinois Cent. R. Co. v. Noble, 
142 Ill. 578, 32 NE 684 [rev 42 Ill. A. 
509, and disappr Illinois Cent. R. Co. 
v. Middlesworth, 46 Ill. 494; Leslie 
v. Wabash R. Co., 118 Ill. A. 606. 

Iowa.—Mears v. Chicago, etc. R. 
Co., 103 Iowa 208, 72 NW 509. 

Kan.—Emery v. Atchison, etc, R. 
Co.7 96 Kan. 768, 153 P 5384. 

La.—Mongogna vy. Illinois Cent. R. 
Co., 2 La. A. (Orleans) 879. 

Me.—Russell v. Maine (Cent, R. Co., 
100 Me. 406, 61 A 899. 

Mich.—Rattenbury v. Pere Mar- 
the R. Co., 172 Mich. 106, 137 NW 


Beer, 


Minn.—Stacey v. Winona, ete, R. 
Co., 42 Minn. 158, 483 NW 905; Palmer 
v. Northern Pac. R. Co., 37 Minn. 223, 
33 NW 707, 5. AmSR 839; Locke v. 
First Div. St. Paul, ete, R. Co., 15 
Minn. 350. 

Miss.—Yazoo, etc., R. Co. v. Jones, 
111 Miss. 159, 71 S 309. 

Mo.—Jewett v. Kansas City, 
R. Co., 38 Mo, A, 48. 

N. D.—Corbett v. Great Northern 
R. Co., 28 N. D. 136, 148 NW 4, LRA 
1915A 761; Reinke v. Minneapolis, 
ete., R. Co., 28 Ni Dwds2y Usb INV wo: 

Ok1].—St., Louis, ete, Ri Co! vi Har= 
desty, 36 OKl. 682, 129 P 739. 


etc., 


S. D.—Harrison v. Chicago, etc., R. 
Co., 6 S. D. 100, 60 NW 405. 

Tex.—Ft. Worth, ete., R. Co. v. De- 
catur Cotton Seed Oil Co., (Civ. A.) 
179 SW 1104; Missouri, ete., R. Co. v. 
Byrd, 58 Tex. Civ. A. 609, 124 SW 738. 

Wyo.—Chicago, ete., R. Co. v. Cash, 
24 Wyo. 316, 157 P 701. 

Can.—Canadian Pac. R. Co. v. Eg- 
gleston, 36 Can. S. C. 641, 3 AnnCas 
570, 26 CanLTOceNotes 74. 

Ont.—Bondy v. Sandwich, etc. R. 
Co., 24 Ont. L. 409, 2 OntWN 1476, 19 
OntWR 860, 138 CanRCas 57. 

[a] Dog on trestle.—If a person 
takes a dog upon a trestle without any 
right to use the trestle as a footpath, 
he cannot recover for an injury to the 
dog upon the ground that those in 
charge of the train failed to keep a 
lookout and discover it. Cook v. 
hares R. Coz} “V3 1S. C2527, "59 SB 


831. See infra § 1548. i 

32. Stading v. Chicago, etc., R. Co., 
78 Nebr. 566, 111 NW 460; Omaha, 
ete., R.-Co. v. Wright, 47 Nebr. 886, 
66 NW 842; Cincinnati, ete., R. Co. 
v. Smith, 22 Oh. St. 227, 10 AmR 729; 
Starks v. Baltimore, ete., R. Co., 77 
W. Va. 93, 87 SE 88; Whelan v. Bal- 
timore, etc., R. Co., 70 W. Va. 442, 74 
SE 410. 

33. Ellison v. Norfolk, ete., R. Co., 
83 W. Va. 316, 98 SEH 257. 

84 Locke v. St. Paul, ete., R. Co., 


15 Minn, 350. 
35 


- Palmer v. Northern Pac. R. Co., 

37 Minn. 223, 38 NW 707, 5 AmSR 839, 
36. Palmer v. Northern Pac. R. Co., 

supra. 

By rk Generally see supra §§ 1460, 
38. Denver, etc,, R. Co. v. Olsen, 4 

Colo. 239; Stacey v. Winona, etc., R. 

Co., 42 Minn. 158, 43 NW 905; Locke 


v. St. Paul, ete., R. Co., 15 Minn. 350;: 


St. Louis, ete., R. Co. v. Brown, 32 
Okl. 488, 122 P 186; Missouri, etc., R. 
Co. v. Savage, 32 Okl. 376, 122 P 656; 
International, ete., R. Co. v. Dunham, 
68 Tex. 231, 4 SW 472, 2 AmSR 484; 
Kansas City, etc., R. Co. v. Trammell, 
(Bex, © Civ As.) el 94o SS Waris On meas 
Worth, ete., R. Co. v. Hudgens, 43 Tex. 


Civ. A. 201, 94 SW 878; Missouri, ete.,. 


R. Co. v. Tolbert, (Tex. Civ.. A.) 90 
SW ' 508; Houston, ete. R. Co. v. 
Jones, 16 Tex. Civ. A. 179, 40 SW 745. 

39. Davis v. Southern R. Co., 68 
S. C. 446, 47 SE 723; Warden vy. Hines, 
87 W. Va. 756, 106 SE 130. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1536-1539] 


authorities, it is held to be less aecentuated.4®° In 
other jurisdictions, the existence of a stock law is 
held to be merely a circumstance to be considered 
by the jury in determining whether ordinary care 
was or was not used by the railroad.t! Where the 


stock law has been suspended, the duty to keep a, 


lookout exists.#? 

[§ 1537] f. Effect of Fenced Track. Where its 
road is properly fenced as required by law, a rail- 
road is under no legal obligation in some states to 
keep a lookout for animals which have broken 
through on to the track.** In others it is held that 
whether the engineer should exercise diligence to 
keep a lookout for animals on a fenced track to a 
great extent depends upon the facts of the partie- 
ular case. At places not required to be fenced, 
such as publie crossings and station grounds, the 
duty to keep a lookout exists,#* but the duty is not 
absolute, ordinary care being all that is required.*® 

[§ 1538] g. Obstructions of View. By the weight 
of authority it is negligence not to keep the right of 
way free from weeds, bushes, or anything which 
would conceal from those in charge of the train the 
presence of animals on or near the track, and the 
company will be hable for injury to animals which 
but for such obstructions of view could have been 
discovered in time to avoid the injury,*® although 
there is authority for the view that the railroad 
owes no such duty to the owners of stock.47 Even 

40. Davis v. Southern R. Co., 68 47. 
S. C. 446, 47 SE 723. [a] 


41. Seaboard Air-Line R. 
Collier, 118 Ga. 463, 45 SE 300. 


Gor .V; 
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See cases infra this note. 

Bushes.—A railroad company 
is not liable for injury to an animal 
which was standing behind a clump 
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though the obstructions to the view are placed on 
the right of way or owned by third persons, it is 
the right and duty of the railroad to remove them.*% 
The clearing away of obstructions of view must ex- 
tend to the outer bank of the side ditches which 
drain the track,*® but not beyond those limits.°° 
Where an injury is occasioned by an obstruction of 
view due to natural causes over which the company 
has no control,®* or to the leaving of standing cars 
or other material near the track for legitimate rail- 
road purposes,°? it will not be liable if the train 
was equipped with proper lights and its servants 
were proceeding with a proper degree of care.°? 
[§ 1539] 3. Lights. A railroad company has an 
unqualified right to carry a headlight on its locomo- 
tives whenever necessary or even conducive to the 
safety of the train and its passengers, although its 
effect may be to increase rather than diminish the 
danger to animals on the track;°* and the company 
must in operating trains at night carry a good and 
sufficient headlight for the purpose of discovering 
stock upon the track,®® its sufficiency to be deter- 
mined by its utility as demonstrated by use, and 
not by the mere fact of its adoption by other rail- 
roads.°® The lability for failure to have a suffi- 
cient headlight at night depends on whether, if 
there had been a sufficient headlight, the animal 
could have been seen in time to avoid the collision, 
if the engineer had been keeping a lookout.*7 It 
weeds or bushes, that may spring up 
immediately outside of the ditches 


and grow upon cultivated land high 
enough to conceal a horse or cow from 


» 42. Missouri Pac. R. Co. v. John- | of bushes growing on the right of way | the view f an engineer who is ap- 

son, 101 Okl. 4, 222 P 234: and concealed by them until it was too} proaching’ with a moving train.” 
43. Ill.—Illinois Cent. R. Co. vy. No-|late to stop the train. Kansas City,| Ward v. Wilmington, etc., R. Co., su- 

ble, 142 Ill. 578, 32 NE 684 [rev 42 I11. etc., R. Co. vy. Kirksey, 48 Ark. 366,| pra. 

A. 509]; Leslie v. Wabash R. Co., 118 |3 SW 190. 51. Alabama Great Southern R. Co. 

Ill. A. 606. Contra Ohio, ete., R. Co. [b] Standing cars.—Where cars| Vv. McAlpine, 75 Ala. 113; Alabama 

v. Stribling, 38 Ill. A. 17. are left standing near’ a crossing but} Great Southern R. Co. v. Jones, 71 
Ind.—Indianapolis, etc., R. Co. v.|not so as to obstruct it, the company Ala. 487. 

Goar, 43 Ind. A. 89, 86 NE 968. will not be liable for injury to an ani- 52. Houston, etc., R. Co. v. Hall, 

mal coming from behind these cars| (Tex. Civ. A.) 219 SW 526. 


Iowa.—Mears v. Chicago, 
Co., 103 Towa 203, 72 NW 509 

Mo.—Buckman v. Missouri, etc., R. 
Co., 83 Mo. A. 129; Hill v. Missouri 
Pac. R. Co., 66 Mo. A. 184. 

Tex.—Irving v. Texas, etc., R. Co., 
(Civ. AL) T64. Sw’ 910° 15% SW 752: 
St. Louis Southwestern R. Co. v. 
Moore, (Civ. A.) 154 SW 602. Contra 
Missouri, etc., R. Co. v. Rodgers, (Civ. 
A.) 86 SW 625. ‘ 

44. Chicago, ete., R. Co. v. Nash, 
(Ind.) 24 NE 884; Mobile, etc., R. Co. 
v. House, 96 Tenn. 552, 35 SW 561. 
ah what places see supra §§ 1486— 

45. Houston, etc.,.R. Co. v. Van 
Ness, 45 Tex. Civ. A. 633, 101 SW 265. 

46. Curry v. Southern R. Co., 148 
Ala. 57, 42 S 447; Ohio, etc., R. Co. v. 
Clutter, 82 Il]. 123; Indianapolis, etc., 


etc., R. 


R. Co. v. Smith, 78 Ill. 112; Sentilles 
v. Morgan’s Louisiana, etc., R., etc., 
Co., 9 La. A. (Orleans) 15; Ward v. 
Wailmine ton, ete:, R. Co., 113, N.C. 


566, 18 SE 211. 

[a] Piles of crossties.—The plac- 
ing of crossties near the track so as 
to obstruct the view is an act of neg- 
ligence for which the railroad is re- 
sponsible. Sentilles v. Morgan’s Loui- 
Biana, etc, F., etc.,-Co., 9 La. A. (Or- 
leans) 15. 

{b] Bushes.—A complaint alleging 
the killing of plaintiff's hog by de- 
fendant’s engine by reason of defend- 
ant’s negligence in permitting and 
suffering its right of way to grow up 
in bushes, which concealed the hog 
from the view of the engineer until 


.it approached so near to the track that 


the engineer could not check the train 
in time to prevent the killing, states 
a cause of action. nee v. Southern 
R. Co., 148 Ala. 57, 42 S 447. 
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and struck by a train approaching on 
another track, which could not be 
stopped after the animal came into 
Hyer v. Chamberlain, 46 Fed. 


48. Chesapeake, etc., R. Co. 
Mason, 169 Ky. 699, 185 SW ies LRA 
1916F 127. 

{a] Branches of tree.—That trees 
growing over a railroad line fence, ob- 
structing the engineer’s view of the 
tracks, stand on land of the party 
whose cattle are killed by a train, 
does not estop such party from setting 
up the obstruction of view permitted 
by the road as negligence. Chesa- 
peake, etc., R. Co. v. Mason, 169 Ky. 
699, 185 Sw 71, LRA1916F 127. 


49. Ward v. AN aoe het Oteakts 
Co., 113 N. C. 566, 18 SE 21 
50. Ward v. Saat ay eee etec., R. 


Co., 109 N. C. 358, 361, 138 SH 926. 
“We take notice of the fact that, 
whatever may be the privilege of rail- 
road companies to exercise dominion 
over their whole right-of-way, the uni- 
versal custom has been to allow the 
abutting owner, whose land has been 
taken for the use of the public, to cul- 
tivate up to the side-ditches that are 
kept open for the purpose of proper 
drainage by the company. W'hile we 
concede that it is the duty of the cor- 
poration in constructing its road to 
cut down the large trees that might 
fall on or be thrown upon the track, 
we would be loth to give our sanction 
to any ruling that would make it in- 
eumbent upon them, in order to pro- 
tect themselves from liability, to take 
actual possession of any portion of 
the right-of-way not needed for cor- 
porate purposes proper, namely, to re- 
move from it corn, grain, high grass, 


[a] Cars near public cressing.— 
The presence of box cars, lumber, and 
cordwood, placed near a public cross- 
ing for railroad purposes, although an 
obstruction of trainmen’s view, is not 
negligence upon which liability for 
killing a mule at the crossing can be 
based, but may be considered in deter- 
mining, as a question of fact, whether 
the train was operated with proper 
care in approaching the_ crossing. 
Elouston;, ,etc,,, Re. CovivallaGniexs 
Civ. A.) 219 SW 526. 

53. See cases supra notes 51, 52. 

54. Bellefontaine, etc., R. Co. v. 
pchruyhact, 10. Oh. Sti! 116) Gt: isinet 
negligence to carry a headlight in the 
twilight of the evening if a proper 
precaution to avoid collisions with 
other trains, althoug‘h it tends to con- 
tract the engineer’s range of vision 
and prevent him from seeing animals 
upon the track as soon as he could 
otherwise have done). 

55. Alabama Great Southern R. Co. 
v. Moody, 92 Ala. 279, 9 S 238; Jones- 
boro, ete., R. Co. v. Guest, 81 Ark. 267, 
99 SW 71. 

56. Alabama Great Southern R. Co. 
v. Moody, 92 Ala. 279, 9 S 238 [expl 
Alabama Great Southern R. Co. v. 
Jones, 71 Ala. 487]. 

57. Atlanta, etc., R. Co. v. Hodges, 
19 Ala. A. 42, 94 S 252; Jonesboro, etc., 
R. Co. vi Guest, 81 Ark. 267, 99 SW 
71; Wallace v. Oregon Short Line R. 
Co., 16 Ida. 103, 100 P 904. 

[a] Proximate cause.—Where a 
colt killed by a train did not go on the 
track until the train was within about 
one hundred and fifty feet—too near 
for it to be stopped before it struck 
the colt—that the train had only an 
ordinary oil headlight, not enabling 
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is also negligence for a railroad to back trains at 
night without lights upon the rear of the train,°® 
or to operate a locomotive with its headlight ob- 
~ structed by a box ear or caboose which is being 
If the headlight is suffi- 
cient and the injury is due to its light being ob- 
seured by natural causes, such as fog or snow, the 
company will not be liable if a proper degree of 
care under the circumstances is exercised.®° 

[§ 1540] 4. Speed—a. In General. 
cases,°! so with respect to animals on or near a 
railroad the general rule is that in the absence of 
statutory or “municipal regulation®? railroad com- 
panies may ordinarily adopt whatever rate of speed 
they may deem advisable provided it is reasonably 
safe,°* the primary consideration being the safety 
of the passengers and property intrusted to their 
If the convenience and business of the pub- 


pushed by the engine.°® 


eare.°* 
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As in other 


lic demands rapid transportation they are not re- ; 


the engineer to see an animal for pos- 
sibly over two hundred feet was nota 
ground of liability. Wallace v. Ore- 
gon Short Line R. Co., 16 Ida. 103, 100 


P 904. 
58. Hollender v. New York Cent., 
ete., R. Co., 14 Daly 219, 6 NYSt 352, 


19 AbbNCas 18; 
Os. eteg RR: Co., 
SE 


Hanger v. Chesa- 
70 W. Va. 212, 73 
59. recpal, 


CECH waves nC Oem avs 
Shurts, 10 Oh. 26. 

60. Tne aes Great Southern R. Co. 
v. Jones, 71 Ala. 487; Louisville, etc., 
R. Co. v. Melton, 2 Lea (Tenn.) 262. 

61. See supra § 1025 et seq. 

\Rate of speed: 

At crossings see infra § 1543. 
With respect to: 

Accidents to one fle infra § 1730. 

Fires see supra § 1 

Licensees, Ee png etc., see in- 

fra §§ 2152-2154. 
Persons on highways or premises 
near tracks see infra § 2309. 

62. Statutes and ordinances see in- 
fra §§ 1541, 1542. 

63. Ala——-Western R. Co. v. Sis- 
trunk, 85 Ala. 352, 5 S 79; Hast Ten- 
orig etc., R. Co. v. Deaver, 79 Ala. 

Colo.—Chicago, etc., R. Co. v. Camp- 
bell, 34 Colo. 380, 83 P 138. 

Ga.—Central of Georgia R. Co. v. 
Williams, 121 Ga. 293, 48 SE 939. 

Il].—Chicago, etc., R. Co. v. Bunker, 
81 Ill. A. 616. 

Ind.—Cleveland, ete, Ri Co. v. 
Baker, 24 Ind. A. 152, 54 NE 814. 

Iowa.-—Plaster- v. Illinois Cent. R. 
Co., 35 Iowa 449. 

La.—Sanders v. Illinois Cent. R. Co., 
127 La. 917, 54 S 147 

Mich.—Stern v. Michigan Cent. R. 
Co., 76 Mich. 591, 43 NW 587. 

Miss..—New Orleans, etc., R. Co. v. 
Field, 46 Miss. 573. 


Mo.—Young v. Hannibal, ete, R. 
Co., 79 Mo. 336. 
Nebr.—White v.. Chicago, 


ete., R. 
Co.. 98 Nebr. 736, 141 NW 1088. 

N. C.—Doggett v. Richmond, etc., 
Re a 81 N. C. 459. 


Sones, 13 Oh. St. 66, 82 ‘AmD 434, 
S. C—Zeigler v. Northeastern R. 


AW - 


D.—Miller v. 

Co., lata NW 553. 

Tex, —Gulf, ete., R. Co. v. Anson, 101 
Tex. 198, 105 SW "989; Texas. etc., R. 
Co. v. Moore, (Civ. A.) 271 SW 126; 
International, etc., R. Co. v. Matthews, 
(Civ. A.) 158 SW 1048. 

Vt.—Bemis v. Connecticut, ete, R. 
Co.. 42 Vt.375, 1 AmR 339. 
See supra § 1033; cases supra 
note 62; and infra notes 65, 
Sanders v. Illinois Cent. R. Co., 
127 La. 917, 919,54 S 147; New Or- 
leans, etce., R. Co. v. Field, 46 Miss. 
573; Doggett v. Richmond, etc., R. Co., 
81 N. C. 459; Central Ohio R. Co. v. 


Chicago, etc., R. 


Lawrence, 13 Oh. St. 66, 82 AmD 434. 
“The learned counsel would surely 

not expect express trains to be run 

slowly for fear of killing mules.” 


‘Sanders v. Illinois Cent. R. Co., supra. 


[a] Reason for rule.— “The rail- 
road system, traversing the country in 
all directions, contributes largely to 
the development of its agricultural, 
commercial and other resources, and 
this result is attained mainly by the 
certainty, regularity and rapidity 
with which the trains move, and 
transportation is effected. These ad- 
vantages are transferring a large bu'k 
of the freights from water to this 
mode of internal land conveyance, and 
though occasional injury may be done 
to stock, allowed-.to stray upon the 
road-bed, this inconvenience is great- 
ly outweighed by the benefits con- 
ferred upon the whole country by rail- 
way transportation, and it would be 
an unwise policy to hamper the latter 
and diminish its usefulness by need- 
less restraints. Doggett v. Richmond, 
ete., R. Co., 81: N. C. 460, 463. 

66. Ga.—dAtlantic Coast Line R. 
Co. v. Thomas, 10 Ga. A. 45, 72 SE 514. 

Ill.—tTerre Haute, etc., R. Co. v. 
Jenuine, 16 Ill, A. 209; Wabash, etc., 
R. Co. v. Neikirk, 15 Ill. A. 172; Wa- 
pee fete., R. Co. v. Neikirk, 13 Ill. A. 


Ind.—Cleveland, etc. R. Co. v. 
Baker, 24 Ind. A. 152, 54 NE 814. 

Iowa.—Plaster v. Illinois Cent. R. 
Co., 35 Iowa 449. 

La.—Mongogna v. Illinois Cent. R. 
Co., 2 La. ‘A. (Orleans) 379. 

Mich.—Stern v. Michigan Cent. R. 
Co., 76 Mich. 591. 48 NW 587. 

Mo.—Main v. Hannibal, etc., R. Co., 
18 Mo. A. 388. 

Nebr.—White v. = 
Co., 93 Nebr. 736,141 NW 1038; Grand 
Tsland, etc., R. Co. v. Phipps, 48 Nebr. 
493. 67 NW 441; Chicago, etc., R. Co. 
v. Clark, 26 Nebr. 645, 42 NW 703. 

N. C.—Seawell v. Raleigh, etc., R. 
Co., 106 N. C, 272, 10 SE 1045; Dog- 
gett v. Richmond, etc., R. Co., 81 N. 
C. 459. 

Oh.—Central Ohio R. Co. v. Law- 
ae a 13 Oh. St. 66, 82 AmD 434, 


Chicago, ete., 


. C.—Zeigler v. Northeastern R. 
€o., ie Bs yates 

wee —Miller v. Chicago, ete., R. 
tii NW 553. 


ere —Galveston, etc., R. Co. v. Cas- 
sinelli, (Civ. A.) 78 SW 247; Missouri, 
etc,, R. Co. v. Parker, (Civ. A.) 46 SW 
280; Galveston, ete., R. Co. v. Wink, 
(Civ. A.) 31 SW 326. 

Vt.—-Bemis v. Connecticut, ete., R. 
Co.42) Vi. 30; LA oe, 

67. Atlantic Coast Line R. Co. v. 
Thomas, 10 Ga, A. 45, 72 SE 514. 

68. St. Louis. etc.. R. Co. v. Felton, 
(Tex. A.) 14. SW 1072. 

69. Brown v. Central of Georgia R. 
Co.. 185 Ala. 659, 64 S 581 

Duty to keep lookout for trespass- 


strained from meeting this requirement Hedeaes of 
the increased danger to animals which might be 
upon the track,*° and will not be liable for such in- 
juries on account of the rate of speed adopted if 
not otherwise at fault,** even though tne train was 
running on schedule ‘time through fog or rai 
or even though the train was running faster than 
schedule in an effort to make up time.°* 
ject to the rule of nonliability as to animals tres- 
passing on its track and not seen by the engineer,®® 
whatever rate of speed is adopted the company 
must exercise a proper degree of care to avoid inju- 
ries to animals,’° which varies according to the 
danger of injury at a given place,’? and existing 
conditions making it easy or difficult to perceive ob- 
structions upon the track.’? 
statute or municipal regulation, no particular rate 
of speed is negligence per se,’* but depends upon 


ibaa 


But sub- 


So, in the absence of 


ing animals see supra § 1535. 


70. Ala.—Alabama Midland R. Co. 
v. McGill, 121 Ala. 230, 25 S 731, (7 
AmSR 52. 


Ark.—Ford v. St. Louis, etc., R. Co., 
66 Ark. 363, 50 SW 864. 

Ill.— Chicago, etc., R. Co. v. Engle, 
84 Ill. 397. 

Iowa.—Kinyon v. Chicago, etc., a ae 
Comures row 349, 92 NW 40, 96 Am 
SR’ 382. 

Miss.—New Orleans, etc., 
Field, 46 Miss. 573. 

Mo.—Campbell v. Missouri, ete., R. 
Coi.59° Mo, (AL tbr: 

Nebr.—Burlington, ete., R. Co. v. 
Wendt, 12 Nebr. 76, 10 NW 456. 

Tenn.—Louisville, ete., R. Co. 
Milan, 9 Lea 223. 

Tex.— Gulf, ete., R. Co. v. Anson, 
(Civ. A.) 82 SW 785. 

71. Alabama Midland R. Co. v. Me- 
Gill, 121 Ala. 230, 25 S 731, 77 AmSR 
52; Chicago, etc., R. Co. v. Engle, ss 
Tl. 397; Kinyon v. Chicago, etce., 
Co., 118 ‘Iowa 349, 92 NW 40, 96 ASR 
382: Campbell v. Missouri, ete wR. 
Co.; 594 Mo. A. Lb 1, 

[al Curve in uninclosed field.— 
Where stock could be seen for two 
hundred and fifty yards from the near- 
est point in the curve, evidence that 
the train was running at forty miles 
an hour and could not be stopped with- 
in four hundred and fifty yards sup- 
ports a finding that the railroad was 
negligent. Louisville, etc., R. Co. v. 
Cochran, 105 Ala. 354, 16 S 797. 

[b] Frequented by animals.—It 
may be negligence to run a train at a 
dangerous rate of speed at a place 
where those in charge of the train 
knew that animals were accustomed 
to congregate and be upon the track. 
Campbell a Missouri, ete., R. Co., 59 


Mo. : 
Western R. Co. v. Mitchell, 148 


. CObay 


v. 


72. 
Ala. 35, 41 S 472. 

[a] Fog.—Where a bank of fog ap- 
pears ahead of a \train and across the 
track so as to hide from view objects 
that might be beyond it on or near the 
track, it is negligence for an engineer 
not to regulate the speed of the train 
in accordance with the danger. West- 
ae een Co. v. Mitchell, 148 Ala. 35, 41 

73. Ala.—Western,.R. Co. 
trunk, 85 Ala. 352, 5 S 79; 
nessee, etc., R. 
216. 

Colo.—Chicago, etc., R. Co. v. Camp- 
bell, 34 Colo. 380, 838 P 138. 

Ga.—Georgia ‘Cent. Row Co. ova nw als 
ae Buggy Co., 121 Ga. 293, 48 SE 


v. Sis- 
East Ten- 
Co. v. Deaver, 79 Ala. 


Iowa.—F lattes. v. Chicago, ete., R. 
Co., 35 Iowa 191. 

Mo. —-Young v. Hannibal, 
Co., 79 Mo, 336; Wallace v. St. Louis, 
etc., R. Co., 74 Mo, 594; Wasson vy. 
McCook, 80 Mo. A. 483; Potter v. Han- 
nibal, ete., R. Co., 18 Mo. A. 694; Main 


atene Re 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1540-1542] 


the facts and cireumstanees of the particular case,"4 
and therefore may be considered as an element of 
negligence in connection with other ¢ircumstanc- 
es.75 

In operating trains at night the rule in some states 
is that it is negligence to run trains at such a rate 
of speed that they could not be stopped by the use 
of the ordinary means and appliances within the 
distance that the engineer can see stock upon the 
track by the aid of the headlight,7® unless from un- 
known causes the machinery and. appliances have 
in the course of travel become defective,’? or the in- 
tervention of natural causes has rendeted them inef- 
ficient,’® as where the light cast from a proper head- 
light is obscured by fog, rain, or snow;’® and in- 
tervening natural conditions, such as fog or rain, 
will not excuse where the train is running at so great 
speed that it could not be stopped within the head- 
light limit, even though the night had been clear.®°® 
In other jurisdictions, the rule making this distinetion 
between day and night operation of trains has been 
expressly disapproved.®? 

[§ 1541] b. Statutes or Ordinances—(1) In Gen- 
eral. Statutes and ordinances, limiting the speed 
at which trains may be operated at different places,®? 
govern in determining the liability of railroads for in- 
juries to animals;®? but it has been held that regu- 
lations of railroad commissioners do not have this 
scope or effect,S4 except where the statute, under 
which the commissioners act, expressly so provides.®> 
A violation of such speed regulations is generally 
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regarded as negligence per se,°* regardless of whether 
the statute does*’ or does not®® so provide, and inde- 
pendently of provisions for a fine therein,®® and 
renders the railroad liable for injuries to stock oc- 
curring within the limits to which the statutes or 
ordinances apply and which are directly due to such - 
excessive speed,®® or to a failure to slow up on ap- 
proaching the crossing, as required by statute.?? 
In some jurisdictions this is the rule only where the 
action is based upon the statute and it is so pleaded, 
a violation of the regulation being regarded in other 
cases as evidence of negligence merely;°? in others 
a violation has been regarded as establishing merely 
a prima facie ease of negligence;®* and in others a 
violation has been regarded as having no probative 
force whatever on the issue of negligence which must 
be established independently of the regulation and 
its violation.®* There is a violation of the regulation 
within the meaning of the rule imposing liability 
therefor, if just previously to the collision the speed 
limit was exceeded and the accident was due to this 
fact,9> even though at the instant of collision the 
train had been slowed down to the prescribed limit.®* 
Where the limit fixed by regulation is not exceeded, 
there is no liability in the absence of other evidence 
of negligence.?* 

[§ 1542] (2) Territorial Limitations and Effect 
Thereof. Ifthe injury occurs outside of the territory 
to which the speed regulations apply,®*® the company 
is not liable unless otherwise negligent,®® although 
just before inflicting the injury the train had been 


Lue 


v. Hannibal, etc., R. Co., 18 Mo. A. 3 

Nebr.—Burlington, ete., R. Co. v. 
Wendt, 12 Nebr. 76, 10 NW 456. 

Tex.—Gulf, etc., R. Co. v. Anson, 101 
Tex. 198, 105 SW 989. 

Vt.—Morse vy. Rutland, etc., R. Co., 
27 Vt. 49. 

74 Young v. Hannibal, etc., R. Co., 
79 Mo. 336; Burlington, etc., R. Co. v. 
Wendt, 12 Nebr. 76, 10 NW 456; Louis- 
ville, etce., R. Co. v. Milam, 9 Lea 
(Tenn.) 223. 

75. Ark.—Ford v. St. Louis, etc., 
R. Co., 66 Ark. 363, 50 SW 864. 

Iowa.—Hartman v, Chicago Great 
Western R. Co., 132 Iowa 582, 110 NW 
10; Kinyon v. Chicago, etc., R. Co., 
118 Iowa 349, 92 NW 40, 96 AmSR 382. 

Mo _—Campbell v. Missouri, ete., R. 
Co., 59 Mo. A. 151. 

Tenn,—Louisville, ‘etc., R. Co.. v. 
Milam, 9 Lea 223 

Tex.—Gulf, etc., R. Co. v. Anson, 
(Civ. A.) 82 SW 785. 

76. Louisville, etc., R. Co. v. Chris- 
tian Moerlein Brewing Co., 150 Ala, 
S00084s “S, (233 .Westernys Rye Co. xv. 
Stone, 145 Ala. 663, 39 S 723; South- 

Ferny. Cony. Pogue, 145 Ala. 444, 408 
565; Georgia Cent. R. Co. v. Main, 143 
‘Ala. 149, 42 S 108; Alabama Midland 
R. Co. v. McGiil, 121 Ala. 230, 25 S 

731, 77 AmSR 52; Louisville, etc., R. 
Co. v. Kelton, 112 Ala. 533, 21 S 819; 

Central R., ete., To. v. Ingram, 98 Ala. 
395,128 801; Birmingham Mineral Rs 
COlE Ve Harris, 98 Ala. 326, 13 S 377; 
Memphis, ete,, R. Co. v. Lyon, 62 Ala. 


vq 

77, Alabama Great Southern R. Co. 
vy. Jones, 71 Ala. 487. 

78. Alabama Great Southern R. 
Co. v. Jones, supra. 

79. ‘Alabama Great Southern R. Co. 
v. Jones, supra 

80. Louisville, etc.,, R. Co. v. Fox, 
1 Ala. vA. 253, 65 S 917. 

81. Payne v. Hamblin, 126 Miss. 
756, 89 S $20, 23 ALR 146; Winston v. 
Raleigh, etc., R. Co., 90 N. C. 66, 67. 

“The instruction’ is in substance 
that the company cannot run their 
trains in the night-time faster than at 
a speed which will admit by the use 
of brakes of being checked, and the 
train brought to a stop before it has 


traversed the space illuminated by its 
head- light, without incurring liability 
for injury to stock straying on its 
road-bed. In this statement of the 
law we do not concur, and if it pre- 
vailed it would seriously impair the 
usefulness of railroad transportation, 
which depends largely upon the regu- 
larity and rapidity of its runnings by 
night as well as by day. The occa- 
sional and unavoidable injury some- 
times done to property, in the lan- 
guage of the court in Doggett v. Rich- 
mond, etc., R. Co., 81°N. C.° 459, ‘is 
greatly outweighed by the benefits 
conferred upon the whole country by 
railroad transportation, and it would 
be an unwise policy to hamper the lat- 
ter and diminish its usefulness by 
needless restraints.’” Winston v. Ra- 
leigh, ete., R. Co., supra. 

82. See supra § 1025 et seq. 

See cases infra this section. 

84. Gerry v. New York, etc., R. Co., 
194 Mass. 35, 79 NE 783. 

{a] Regulations of railroad com- 
missioners in regard to the speed of 
trains ‘have been held to be designed 
merely for the safety of trains and 
not to affect the duty of the railroad 
to a person who leaves a horse stand- 
ing near a railroad track. Gerry v. 
New York, etc., R. Co., 194 Mass. 35, 
79 NE 783. 

85. Hines v. Andrews, 124 Miss. 
292, 86 S 801. See Calvert v. Mob‘le, 
etc., R. Co., 153 Miss. 866, 121 S 855 
(holding that the statute does not 
apply to electric roads). 

86. Ala.—Nashville, etc., R. Co. v. 
Jones, 209 Ala. 250, 96 S 79. 

Gai—Charleston, .ete.j» R..-Co.4 Vv. 
Camp, 3 Ga. A. 232, 59 SE 710. 

Iowa.—Strever v. Chicago, etc., R. 
Co., 106 Iowa 137, 76 NW 513. 

Minn.—Fritz v. First Div. St. Paul, 
etc., R. Co., 22 Minn. 404. 

Miss.—New Orleans, ete., R. Co. v. 
Toulme, 59 Miss. 284. 

Mo.—Bowman v. Chicago, etc., R. 
Co., ‘85 Mo. 533. 

N. H.—Clark v. Boston, etc.; R. Co., 
64 N. H. 323, 10 A 676. 

Tex.—Chicago, ete. R. Co. v. Hr- 
win, (Civ: A.) 65 SW 496. 

87. Strever v. Chicago, etc., R. Co., 


106 Iowa 137, 76 NW 513; Johnson v. 
Chicago, etc., R. Co., 75 Iowa 157, 39 
NW 242; Monahan v. Keokuk, etc., R. 
Co., 45 Iowa 523; Bell v. Kansas City, 
ete, R. Co.; (Miss.) 9S 289; New Or- 
leans, etc.,, R. Co. ¥. Toulmé, 59 Miss. 


88. Bowman v. Chicago, ete. R. 
Co., 85 Mo. 533; Backenstoe v. Wa-- 
bash, etc., R. Co., 23 Mo. A. 148; Chi- 
cago, etc., R. Co. v. Erwin, (Tex. Civ. 
A.) 65 SW 496; Texas, étc., R. Co. v. 
Cockrell, 2 Tex. A. Civ. Cas. § 717. 

89. Backenstoe v. Wabash, ete., R. 
Co., 23 Mo. A. 148 [aff 86 Mo. 492]. - 

90. Ala.—Alabama Great Southern 
R. Co. v. McDaniel, 192 Ala, 639, 69 S 
60; Louisville, ete., R. Co. v. Christian 
aiooriant Brewing Co., 150 Ala. 390, 43 

Ill.—Lake Erie, etc., R. Co. v. Nor- 
Tis GOW A. As 

lowa.—O’Leary v. Chicago, etc., R. 
Co., 103 NW 362. 

Minn.—Fritz v. First Div. St. Paul, 
ete., R. Co., 22 Minn. 404. 

Mo.—Bowman v. Chicago, ete., R. 
Co., 85 Mo. 538; Backenstoe v. Wa- 
bash, etc., R. Co., 23 Mo. A. 148 [aff 86 
Mo. 492]. 

N. H.—Clark v. Boston, etc., R. Co., 
64..Na HE. 323; 107A 676; 

Tex.—Houston, etc., R. Co. v. Terry, 
42 Tex, 4513). Texas, ete; R. Coy vi 
Cockrell, 2 Tex, A, Civ. Cas. So likly 

91, Charleston, etc., COW es Ve 
Camp, 3 Ga. A. 232, 59 $B 40. 

92. Windsor v. "Hannibal, (2 ey Pd Res 
Co., 45 Mo. A. 123. 

98. Ohio, etce., R. Co. v. O’Donnell, 
26 Ill, A. 348. 

94. Southern R. Co. v. Wood, 52 S 
W 796, 21 KyL 575. 

95. Illinois Cent. R. Co. v. Jordan, 
63 Miss. 458; New Orleans, eic., R. 
Co. v. Toulmé, 59 Miss. 284, 

96. Illinois Cent. R. Co. v. Jordan, 
63 Miss. 458; New Orleans, etc., R. 
(Ore) a Toulmé, 59 Miss. 284 

97. Hines v. Andrews, “124 Miss. 
292, 86 S 801. 

98. See supra § 1036. 
pra § 1541 note 90. 

99. Nashville, ete., R. Co. v. Hem- 
bree, 85 Ala. 481, 5 S 178; Western 
R. Co. v. Sistrunk, 85 Ala. 352, 5 S$ 


See also su- 


68 - [52 C.J.] ; 


running within such limits in excess of the statutory 
speed.! An exception to this rule is made where the 
injury, although occurring outside of the limits to 
which the statute or ordinance applies, is the prox- 
imate result of a violation of the speed regulations 
within such limits.” 

[§ 1543] c. At Crossings. At crossings® trains 
must be operated with greater care to avoid injury 
to animals which may rightfully be upon the track ;+ 
but even at crossings no particular rate of speed can 
be held to be negligence per se, the question depending 
upon the locality of the crossing and the amount of 
travel.® In the absence of specific statutory require- 
ments,® it is not negligence not to reduce the cus- 
tomary rate of speed at the crossing of an ordinary 
public highway in the absence of any special cir- 
cumstances charging knowledge that an obstruction 
at such crossing was likely to be encountered.’ And 
a statute requiring reduction of speed at certain 
‘erossings has no application to crossings not within 
the statutory deseription.® 

[§ 1544] d. In Cities, Towns, and Villages. As 
bearing upon liability for injuring animals, trains 
should be run with a greater degree of care and at 
a less rate of speed in cities, towns, and villages ;° 
but no arbitrary rule can be laid down as to the rate 
of speed which would apply to all parts of the town 
regardless of density of population and other local 
conditions.1° The mere fact of a train passing a 
small station at which it was not required to stop 
without slackening its speed is not sufficient to show 
negligence.1! It has been held to be negligence to 
run a train at a dangerous rate of speed through a 
village where animals are flermitted to run at large 
and are liable to be upon the track.12 A statute pro- 
hibiting the running of trains over a certain speed 
“through any town, city, or village”?® apples. to 
every municipality regardless of its size, number of 
families within its limits, or scope of its activities,!* 
and to the entire city, town, or village within its legal 
or corporate limits without regard to the irregular 
and variable lines of settlement and improvement.+® 


79; Monahan v. Keokuk, etc., R. Co.,; er, 6 Ind. 141. 
45 Iowa 523; New Orleans, etc., R. Co. 10. 
v. Martin, 126 Miss. 765, 89 S 621; 
Mississippi Cent. R. Co. v. Butler, 93 11. 
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Burlington, Ree CO, 
Wendt, 12 Nebr. 76, 10 NW 456. 
Texas, etc., R. Co. v. Langham, 


ete., 
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[§§ 1542-1547 


Whether or not there is a violation of the regula- 
tion within the territorial limits is determined by the © 
speed at the point of entering the territory,'® even’ 
though the train was being slowed down at that point 
and later the speed was within the prescribed limit.*” 
Under some statutes’® the speed limit while passing 
through thickly populated portions of a city, town, 
or village has been held not to apply if the road is 
properly fenced and cattle guards provided at cross- 
ings.t® Where the prohibition of the statute is ex- 
pressly limited to the “running of cars and locomo- 
tives by steam,”*° trains propelled by electricity are 
exempt.2+  . 

[§ 1545] e. Effect of Stock Laws.?? If an animal 
is suffered by its owner to run at large in violation 
of law and is killed or injured while unlawfully upon 
a railroad track, the fact that the train was being 
run at a high rate of speed or without proper care 
in other respects will not render the company liable 
unless its servants, after discovering the animal, 
could by the exercise of proper care have avoided the 
injury.?* But if the animal had been confined and 
escaped without the owner’s knowledge or consent, 
then, even though it is running at large in violation 
of law, a railroad will be liable to the owner for in- 
juring or killing it if the train at the time of the 
accident was running at a speed in excess of the 
lawful limit.?4 

[§ 1546] f. Increasing Speed Where Collision Un- 
avoidable. If animals appear upon the track at a 
point so near a train as to make a collision inevitable, 
the company is not liable because the engineer in- 
creases the speed in order to diminish the danger to 
the train,?° especially where there is evidence in the 
case to support the engineer’s contention that it is 
safer for the train to come in contact with any move- 
able obstruction on the track at a high than at a 
low rate of speed.?® If it'is done for this purpose 
the fact that the speed is increased beyond the limit 
fixed by statute does not render the company liable 
for injuries caused while so running.?? 

[§ 1547] 5. Control and Means of Control.28 To 


fit to erect this municipality, and the 
v. | legislature must destroy this model 
town, if the appellee’s complaint be 
well founded.” Bell v. Kansas City, 


Miss. 654, 46 S 558. 

1. New Orleans, etc., R. Co. v. Mar- 
tin, 126 Miss. 765, 89 S 621. 

2. Story v. Chicago, etc., R. Co.,79 
Iowa 402, 44 NW 690. 

[a] Where animals are driven by 
a train running at an unlawful speed 
from within the limits of territory 
embraced by the statute to a point be- 
yond where they are overtaken and 
killed, the railroad is liable. Story v. 
Chicago, ete., R. Co., 79 Iowa 402, 44 
NW 690. 1 

3. See generally supra § 1037. 

4. Chicago, etce., R. Co. v. Cauff- 
man, 38 Ill. 424. 

5. East Tennessee, 
Deaver, 79 Ala. 216. 

6. See cases infra note 8. 

7. Zeigler v. Northeastern R. Co., 
Tos. CG.) 402: Missouri, ‘ete. Bs Covey. 
Morris, (Tex. Civ. A.) 68 SW 888. 

8. Hast. Tennessee, etc., R. Co. vy. 
Deaver, 79 Ala. 216. 

[a] Statute requiring reduction of 
speed before entering a curve crossed 
by a public road in a cut where the 
engineer cannot see at least one quar- 
ter of a mile ahead does not require 
him to reduce speed on approaching 
crossings not falling within such de- 
scription. East Tennessee, etc. R. 
Co. v. Deaver, 79 Ala. 216. 

9. Lafayette, etc., R. Co. v. Shrin- 


etes, a. YCO. N.. 


(Tex. Civ. A.) 95 SW 686. 

12. Chicago, etc., R. Co. v. Engle, 
84 Ill. 397. 

13. See statutory provisions. 
also supra § 1026. 

14, Bell v. Kansas City, ete., R. Co., 
(Miss.) 9 S 289, 290. 

“The municipal authorities have 
never held a session since the organi- 
zation of the town in a first meeting. 
The mayor has no docket, and has 
never been called upon to perform 
an official act. No town marshal was 
ever elected, nor does there seem to 
be the slightest need for a marshal. 
These facts strongly tend to show the 
inutility of the act of municipal incor- 
poration, but they afford no ground 
for the contention that this town of 
Arcadian simplicity and quiet has no 
existence. It is urged that no official 
bonds have been given by the mayor 
and aldermen. The charter does not 
require this, and it is impossible to 
see to what end bonds should be given, 
The town has no treasury and no 
funds, and the oath to ‘support the 
constitution of the United States and 
of the state of Mississippi’ appears 
to give reasonable assurance of fideli- 
ty by those officials bound by this 
great solemnity. The hardships 
pointed out by the railroad cannot be 
alleviated by us. The legislature saw 


See 


etc., R. Co., supra. 

15. Illinois Cent. R. Co. v. Jordan, 
63 Miss. 458. 

16. Lake Erie, etc., R. Co. v. Nor- 
ris, 60°IH2 A. 112; 

_17. Lake Erie, etc., R. Co. v. Nor- 
ris, Supra. 

18. See statutory provisions. 

19. Grand Trunk R. Co. v. McKay, 
34 Can..S. Csi [rev SsOnt.. Srsir2 
OntWR 57]. 

20. See statutory provisions. 

21. Calvert v. Mobile, etc., R. Co., 
153 Miss. 866, 121 S 855. 

22. See also supra §§ 1460, 1461, 

23. Toledo, etc., R. Co. v. Barlow, 
71 Til. 640. 

24. Bowman v. Chicago, ete, R. 
Co., 85 Mo. 533. 

25. Chicago, ‘etc., R. Co. v. Jones, 
59 Miss. 465; Owens v. Hannibal, etc., 
R. Co., 58 Mo. 386; Cranston v. Cinein- 
Hatin ete. sR.) Coy ah Handy \Ohneae ie. 
12. Oh. ‘Dec... (Reprint) 9755 .Bun= 
nell v. Rio Grande Western R. Co., 13 
Utah 314, 44 P 927. 

26. Cranston v. Cincinnati, ete., R. 
Co., 1 Handy (Oh.) 1938, 12 Oh. Dec. 
(Reprint) 97. 

27. Chicago, etc., R. Co. v. Jones, 
59 Miss. 465. 

28. Inability to stop at night with- 
in distance shown by headlight see 


eee 
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C. 454 


“Co., 79 Mo. 336; 


"§§ 1547-1548] . 


guard against injuries to animals it is the duty of 
railroad cdmpanies to equip their trains with suffi- 
cient brakes to stop the tran within a reasonable 
time and distance,?® and to employ a sufficient num- 
ber of brakemen properly to operate them,®° and 
they will be liable for injuries to animals, which in 
the absence of such neglect could have been prevent- 
ed;*+ but railroads are not obliged to procure the 
best appliances regardless of cost for the management 
of their trains but only such as are usually and rea- 
It is also negligent to leave ears 
‘standing on a descending grade without being secure- 
ly fastened, and the company will be liable for in- 
juries to stock caused by such cars escaping and 


sonably sufficient.” 


running down the grade.*3 


[§ 1548] 6. Precautions as to Animals Seen on or 
When animals are 
seen on, or in dangerous proximity to, a railroad 
track, it is the duty of those in charge of the train 
to exercise ordinary care to avoid injuring them, 


near Tracks**—a. In General. 


taking into consideration the safety 


supra § 1540. 

29. Vicksburg, etc., R. Co. v. Pat- 
ton, 31 Miss. 156, 66 AmD 552; Forbes 
v. Atlantic, etc., R. Co., 76 N. C. 454. 

Operating equipment generally see 
supra § 979 et seq. 

30. Toledo, etc., R. Co. v. McGin- 
nis, 71 Ill. 346; McDonald v. Chicago, 
etc., R. Co., 51 Mich. 628, 17 NW 210. 

31. Toledo, etc., R. Co. v. MceGin- 
nis, 71 Ill. 346; McDonald v. Chicago, 
etc., R. Co., 51 Mich. 628, 17 NW 210; 
Forbes v. Atlantic, etc., R. Co., 76 N. 


32. Central of Georgia R. Co. v. 
Williams, 200 Ala. 78, 75 S 401; 
Natchez, etc., R. Co. v. McNeil, 61 
Miss. 434. See cases infra this note. 

[a] Air brakes.—The fact that a 
freight train was not equipped with 
air brakes is not sufficient to charge 
the company with liability for stock 
killed or injured where it is shown 
that railroads do not use air brakes on 
freight trains. Bartley v. Georgia, 
etes, R.|'Co., 60 Ga. 182; “Grundy Vv. 
Louisville, etc., R. Co., 2 SW 899, 8 
KyL 689. 

33. Battle v. Wilmington, etc., R. 
Co. 660 IN? C2343; 

34. Precautions after receiving no- 
tice that animals have escaped and 
may be on tracks see supra § 1532. 

35. U. S.—Eddy v. Evans, 58 Fed. 
Upto CC ALL 29. 

Ala. —Tennessee, etc., R. Co. v. Dan- 
iel, 200 Ala. 600, 76 S 958. 

Ark.—St. Louis, etc, RR. Co. ve Cole 
27 SW (2d) 992; Chicago, etc., R. Co. 
v. Stiles, 161 Ark. 155, 255 SW 559; 
Kansas City, etc., R. Co. v.:Ingram, 
80 Ark. 269, 97 SW 55. 

Cal.—Richmond v. Sacramento Val- 
ley R. Co., 18 Cal. 351. 

Colo.—Denver, etc., R. Co. v. Nye, 
9 Colo. A. 94, 47 P 654. 

Ill.—Leslie v. Wabash R. Co., 
Ill. A. 606; Lake Erie, etc., Co. v. 
Norris, 60 11. A. 112; St. Louis, etc., 
R. Co. v. Stapp, 53 Ill. A. 600; Cleve- 
land, ete, It. Co, vy. Rice, 48 Tea: 
Shuman v. Indianapolis, etc., R. Co., 
fi rn, A. 472: 

Ind.—Terre Haute, etc., Tract. Co. 
v. Haskett, 72 Ind. A. 57, 125 NE 516. 

Iowa.—Lawson v. Chicago, etc., R. 
Co., 57 Iowa 672, 11 NW 683. 

Kan.—Missouri Pac. R. Co. v. Wil- 
son, 28 Kan. 637. 

Ky.—Kentucky Cent. R. Co. v. Le- 
bus, 14 Bush 518; Troutwine vy. Louis- 
ville, etc., R. Co., 105 SW 142, 32 KyL 
me v. Chenault, 41 SW 24,19 KyL 

La.—Welch v. New Orleans, etc., 
R. Co., 1 La. A. 353 (recognizing rule). 

Minn. —Hooper v. Chicago, etc., R. 
Co., 37 Minn. 52, 33 NW 3814.  , 

Miss.—Barnes v. Mobile, ete., R. Co., 
132 Miss.°313, 96 S513. 

Mo.—Young v. Hannibal, ete., R. 
Kendig v. Chicago, 
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stances.®? 


and come again 
of the train and | right to assume, 


etcy (RA RCos no Mo: 2075—Grindle ae 
Chicago, etc., R. Co., (A.) 188 SW 658; 
Martin v. Butler County R. Co., 175 
Mo. A. 464, 161 SW 631; Wilkinson v. 
St. Louis Southwestern R. Co., 146 Mo. 
A. 711, 125 SW 544; Castor v. Kan- 
sas City, etc., R: Co.,; 65 Mo. A. 359; 
Jewett v. Kansas City, etc., R. Co., 50 
Mo. A. 547; Senate v. Chicago, etce., 
R. Co., 41 Mo. A. 295; Jewett v. Kan- 
pas) City. ees FR IGCo., 38) Mo, 7A. 148; 
Brooks v. Hannibal, ete., R. Co., 27 
Mo. A. 573; Buster v. Hannibal, etc., 
R, Co., 18 Mo. A. 578. 

N. C.—Jones v. North Carolina R. 


Goze stOV Ne C2626; 
N. D.—Reinke vy. Minneapolis, etce., 
Ry Coe2o Ni De LS2 7 135 INWa 9s 


Bostwick v. Minneapolis, ete., R. Co., 
2 N. D. 440, 51 NW 781. 


Oh.—Cranston v. Cincinnati, etc., 
R. Co., 1 Handy 193, 12 Oh. Dec. (Re- 
print) 97. 

Ok].—Chicago, etc., R. Co. v. West- 
heimer, 44 Okl. 287, 144 P 356; Mis- 
souri, ete., R. Co. v. Jones,.32. Okl. 
6, 121 P 622. 


Tenn.—Hast Tennessee, ete., R. Co. 
v. Selcer, 7 Lea 557. 

Tex.—Hines v. Curlee, (Civ. A.) 229 
SW 609; Galveston, etc., R. Co. v. 
Huttner, (Civ. A.) 131 SW 630;; 
Worth, etc., R. Co. v. Hudgens, 43 
Tex. Civ. A. 201, 94 SW 378; Missouri, 
etc. Coy. Lolbert, (Give AD>"90 
SW 508; San Antonio, etc., R. Co. v. 
Harris, (Civ. A.) 79 SW 841; Missouri, 
ete., R. Co. v. Meithvein, (Civ. A.) 33 
Sw 1093. 

Utah.—Smith v. San Pedro, etc., R. 
Co. 85 Utah: 390,100 Pre73- 

Vt.—Bemis v. Connecticut, ete., R. 
@o., 22, Vat. 865, Aon 33:9 

Va.—Trout v. Virginia etc., R. Co., 
23 Gratt. (64 Va.) 619. - 

W. Va.-—Blankenship v. Kanawha, 
ete., R. Co., 43 W..Va. 135, 27 SH 355. 

[a] Negligent signaling.—It is 
negligence to signal the train to move 
on, when a horse is within three or 
four feet of the cars, even though the 
cowcatcher has passed the horse with- 
out injuring him. Kentucky Cent. R. 
Co. v. Patton, 10 Ky. Op. 604. 

36. See infra § 1549. 

37. Wilkinson v. St. Louis South- 
western R. Co., 146 Mo. A. 711, 125 SW 
544; Smith v. San Pedro, etc., R. Co., 
85 Utah 390,.100 P 673. 

88. Cantrell v. Kansas City, etce., 
R. Co., 69 Miss. 435, 438, 10 S_ 580; 
Cranston v. Cincinnati, ete., R,.Co.,; 1 
Handy .COh.) 193,;.12 Oh. Dee. (Re- 
print) 97; Bemis v. Connecticut, ete., 

Co., 42 Vt. 375)) Le Am R 339), 

Rate ring a bell, or blow a whistle, 
or reverse an engine, or to do any 
other particular act, may not be mes 
quired of the railroad company in 
every case and under all circum- 
stances. The ringing of the bell, in 
one case, may afford timely warning, 
anid, in another case, it may be an idle, 


[52 C.J.] 69 


those on board, and a failure to do so will render the 
company lable for any injuries occasioned there- 
by;*® and compliance with a statute requiring cer- 
tain precautions to be taken*®® will not relieve the 
company from its common-law duty to exercise such 
ordinary care.** 
depends upon the circumstances of the particular 
case,** and those in charge of the train are only re- 
quired to do what an ordinarily prudent and skillful . 
person would be expected to do under the cireum- 
It is not necessary, when animals are 
seen, to guard against every possible contingency 
which might result in injury to them;*° and so, if 
animals on the track are not prevented by fences or 
embankments from leaving it, an engineer may as- 
sume that on blowing the whistle they will get off 
the track until he sees that they are not getting off 
and are in danger,*! or that animals crossing the 
track in front of a train will not change their course 


What will amount to such care 


on to the track;#2 but he has no 
independently of the whistle being 


or even mischievous, employment; and 
this is equally true when applied to 
the other acts referred to in the in- 
structions, the failure to do which by 
the defendant is supposed, in the in- 
struction, to be negligence.’ Cant- 
rell v. Kansas City, etc., R. Co., sus 
pra. 
39. Ark.—Hot Springs R. Co. v. 
Newman, 36 Ark. 607. ‘ 

Ill.— Wabash R. Co. v. Aarvig, 66 
Tll. A. 146. 

Kys—Cincinnati Southern R. Co. v. 
Daugherty, 10 Ky. Op. 438; Louisville, 

c., R. Co. v! Ganote, 10 Ky. Op. 388; 
Eastern Kentucky R. Co. v. Gholson, 
8 Ky. Op, 279; Maysville, etc., R. Co. 
v. Shay, 8 Ky. Op. 127. 

La.—Welch v. New Orleans, etc., R. 


Cox ft GaAs 353; 
Miss. —Yazoo, ete., R. Co. v. Wright, 
806; Cantrell v. 


78 Miss. 125, 28 Ss 
Kansas City, ete., R. Co., 69 Miss. 435, 
10 S 580. 

Ok1.—St. Louis, ete., R. Co. v. Higes, 
42 Okl. 171, 141 P 10. 

[a] Animal crossing immediately 
in front of train.—(1) Where a hog 
ran on to the track twenty-five feet 
in front of a passenger train running 
twenty-five miles an hour and was 
killed, and the engineer, after seeing 
the hog, did everything in his pow- 
er to prevent the injury, it was held 
that the railroad was not liable. St. 
Louis, ete., R. Co. v. Higgs, 42 OKI. 
47k, 4h PLOY) (2) Avrailroadsis not 
liable for the death of a mule which 
walked on the track sixty feet in front 
of the train. Welch v. New Orleans, 
ete, R. Co.) Tas Aws53s 

[b] Engineer jumping from train. 
—The fact that the engineer jumped 
from the train will not render the 
company liable where the alarm was 
sounded, the brakes applied, and the 
engine reversed, and he did not aban- 
don his post until everything was done 
which could be to stop the train. Ya- 
zoo, ete., R. Co. v. Brumfield, 64 Miss. 
637, 1 S 905. 

40. Little Rock, etc., R. Co. v..Trot- 
ter, 37 Ark. 593; Chicago, ete., R. Co. 
v. Bradfield, 63 Ill. 220; Cornett v. 
Chicago, ete., R. Co., 184 Mo, A. 468, 
171 SW 15. 

41. Little Rock, etc., R. Co. v. Trot- 

Cornett v. Chicago, 


ter, 37 Ark. 593; 

ete.) R: i Cos, 84 Mo. An 463, 469) al 
SW 15; Warren v. Chicago, ete. R. 
Co., 59:Mo.. A... 367. 

“Ordinarily alarm- signals are all 
the means required to clear the track 
of such animate obstructions and it 
is only in instances where it appears 
that such signal would be unavailing 
that reasonable care would ‘demand a 
resort to other means.” Cornett v. 


Chicago, etc., Rs Co. supra. 
42. Judd v. Wabash, etc., R. Co., 
23 Mo. A. 56; Watson v. Philadel- 


phia, etc., R. Co., 2 Walk. (Pa.) 456 
[aff 7 Phila. 249]. 


. 
\ 
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blown or of the animal’s seeing the train, that an 
animal on the track knew that it was in a dangerous 
place and would get off before it was struck.*? The 
requirement of ordinary care to avoid injuring ani- 
mals seen on the track** is conditioned on a reasona- 
ble apprehension by the engineer of a contingency 
endangering the safety of animals on the track,*® and 
is subject to the paramount duty of caring for the 
safety of persons and property upon the train.*® 
If the safety of passengers is not involved and if 
there is opportunity to do so, it is clearly negligence, 
where animals are seen upon the track, for the engi- 
neer to proceed without giving any alarm or attempt- 
ing to stop or check the speed of the train.4* The 


doctrine of discovered peril*® has no application in 
the absence of evidence that the company’s employees - 


in charge of the train saw the animals on the track 
and realized their peril.*® 

Reversal of engine is not required if it would en- 
danger the safety of persons upon the train,®® but 
a failure to reverse cannot be excused merely on the 
ground that reversal would injure the engine.*? 

Where the case involves the exercise of judgment 
and diseretion on the part of the engineer, negligence 
cannot be predicated upon a mistake of judgment 
merely,®? but a mistake of judgment by the engineer 
will not relieve the company from liability if it is 
shown that the engineer did not possess reasonable 

43. Kansas City Southern R. Co. 


Simmons, 140 Ark. 80, 215 SW 167; 
xanads City Southern R. Co. v. Mc- 
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ular facts and circumstances connect- 
ed with and surrounding the accident, 


skill and judgment and that. the company was negli- 
gent in employing him.** 

[§ 1549] b. Statutory Requirements. Where the: 
statute specifically requires certain precautions to be 
taken when animals are seen upon the track,** the 
railroad is liable if these precautions could have 
been taken under the circumstances and with safety 
to the train and were not,®°*> except where such pre- 
cautions were impossible under the circumstances*® 
or would endanger the safety of the train,®* or where 
there was not sufficient time within which to observe 
all the precautions.°8 Where these statutes so pro- 
vide,®® they apply only to injuries due to direct col- 
lision with the train,®° and only when animals are 
actually on the track.®1 While the doctrine of dis- 
covered peril has no application in the absence of 
evidence that the railroad’s trainmen saw the ani- 
mals and realized their, peril,°? evidence that the 
animals were on the track before the accident is suf- 
ficient to justify that they were seen by the train- 
men.°®? 

[§ 1550] c. Species of Animal Injured.‘ The 
rule making it the duty of the engineer to take pre- 
cautions against injuring animals seen on or near 
the track®® has been held to be applicable to dogs®® 
and turkeys,°’ but with its rigor relaxed somewhat 
in the ease of dogs in view of their superior intelli- 
gence,®® unless the dog is caught in a trap where his 


Co. v. Thompson, 101 Tenn. 197, 47 
SW 151; East Tennessee, ete., R. Co. 


Crossen, 140 Ark. 68, 73, 215 SW 161. 

“This would be to attribute to an 
animal human intelligence and impute 
to it the same knowledge of danger 
and means of avoiding it, as to a hu- 
man being.” Kansas City Southern 
R. Co. v. MeCrossen, supra. 

44. See cases supra note 35. 

45. U. S.—Eddy vy. Evans, 58 Fea. 
1517 CCA I29. 

Iowa.—Grimmell v. Chicago, etc., R. 
Co., 73 Iowa 93, 34 NW 758; Parker 
v. Dubuque, etc., R. aden 34 Towa 399. 

Ky.—Louisville, etc., Co. v. Kice, 
109 Ky. 786, 60 SW 705, Se KyL 1462; 
Troutwine v. Louisville, ete., R. Co., 
105 SW 142, 32 KyL 5. 

Miss.—Elmsley v. Georgia Pac. R. 
Co., 10 S 41 

Utah. —Smith v. San Pedro, etc!, R. 
Co., 35 Utah 390, 100 P 6738. 

“Tt seems to us that the engineer 
might have been under obligation to 
stop his engine, even though he did 
not anticipate that the animal would 
stay on the track, or run into the 
cattle-guard. He might have reason- 
ably believed that she would leave the 
track, and at the same time might 
have had a reasonable apprehension 
that she would not, but would flee be- 
fore the engine along the track, and 
run into the cattle-guard. It is not 
always quite enough for a person to 
provide against what he believes or 
anticipates will happen. It is his duty 
sometimes to provide against what 
he apprehends may happen. Prudent 
property owners constantly consult 
their apprehensions in attempting to 
guard against loss of property.” 
Grimmell v. Chicago, etc., R. Co., 73 
Towa 93, 97, 34 NW 758. 

46. Witherell v. Milwaukee, etc., R. 
‘Co., 24 Minn. 410; Cranston vy. Cincin- 
nati, etc., R. Co., 1 Handy (Oh.) 193, 12 

h. Dec. (Reprint) 97; Bunnell v. Rio 

rande Western R. Co., 13 Utah 314, 
44 P 927;- Bemis v. Connecticut, etc., 
R. Co., 42 Vt. 375, 1 AmR 339. 

{a] “The essential inquiry is not 
whether all possible appliances were 
employed and efforts made to stop the 
train or check the speed, to avoid the 
accident, but whether the acts and 
conduct of the engineer, and those in 
charge of the train, under the partic- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


were such as the exercise of ordinary 
care, skill, and vigilance, and reason- 
able. prudence, demanded, in view of 
the safety of the passengers, the speed 
of the train, and the position of the 
stock.” Bunnell v. Rio Grande West- 
ern R. Co., 13 Utah 314, 321, 44 P 927. 

47. Chicago, ete., R. ‘Co. v. Kellam, 
92 Ill. 245, 34 AmR 128; Springfield, 
ete., R. Co. Vv. Andrews, 68 Ill. 56; 
Chicago, etc., R. Co. v. Barrie, 55 Ill. 


226; Missouri Pac. R. Co. v. Wilson, 
28 Kan. 637; Illinois Cent. R. Co. v. 
Person, 65 Miss. 319, 3 S 875; Jones 


v. North Carolina R. Co., 70 N.C. 626; 
Aycock v. Wilmington, ete., R. Co., 51 
INC fo Bhs ( 

Duty to stop or slacken speed see 
infra § 1553. 

Stock alarms see ek 3 1556. 


48. See also infra § 1 
49. Borah v. Southarn oF. Co,; aoe 
Ti; -A...31332 Irvine’ Vv. Texas,’ etc.; 


Cox, (Tex. Civ. A.) 164 SW 910, 157 SW 


50. Nashville, etc., R. Co. v. Trox- 
lee, 1 Lea (Tenn.) 520. 

51. East Tennessee, etc., R. Co. v. 
Selecer, 7 Lea (Tenn.) 557. 

A ie i ete R: HCouiy. 
Caldwell, 88 Ala. 196, 3 S 445. 

Miss.—New Orleans, ete., R. Co. v. 
Bourgeois, 66 Miss. 8, 5 S 629, 14 
AmSR 534. 

Oh.—Cramston v. Cincinnati, etc., 
R. Co., 1 Handy (Oh.) 1938, 12 Oh. Dec. 
(Reprint) 97. 

Pa.—Wattson v. Philadelphia, etc., 
R. Co., 7 Phila. 249 [aff 2 Walk. 456]. 

Vt.—Bemis v. Connecticut, ete., R. 
Co., 42 Vt. 375, 1 AmR 339. 

53. Parker v. Dubuque Southwest- 
ern R. Co., 34 Iowa 399. 

See statutory provisions. 
Mobile, etc., R. Co. v. Malone, 
46 Ala. 391. 

56. East Tennessee, etc., R. Co. v. 
Deaver, 79 Ala. 216; Hast Tennessee, 
etc., R. Co. v. Bayliss, 77 Ala. 429, 54 
AmR 69; Mobile, etc., R. Co. v. Thomp- 
son, 101 Tenn. 197, 47 SW 151. 


Bobet eget unavoidable see infra § 
57. Hast Tennessee, etc., R. Co. v 


Deaver, 79 Ala. 216; Nashville, etc., R. 
Co. v. Troxlee, 1 Lea (Tenn.) 520. 

58. Mobile, etc., R. Co. v. Caldwell, 
83 Ala. 196, 3 S 445; Mobile, etc., R. 


v. Scales, 2 Lea (Tenn.) 688 [disappr 
Memphis, ete. iuh., (Cos ovens Smiths oo 
Heisk. (Tenn.) 860; Nashville, etc., R. 
Co. v. Thomas, 5 Heisk. (Tenn.) 2621. 

[a] If it is impossible for want of 
time (1) to observe all the precau- 
tions, or if some precautions are, un- 
der the particular circumstances, 
more effectual than others, the com- 
pany must first observe those precau- 
tions, which from their nature are 
best calculated and most effectual, un- 
der all the circumstances, to BSA ey 
the accident. Memphis, etc., Co. v. 
Scott, 87 Tenn. 494, 11 Sw’ 317, (2) 
And it is for the jury to determine 
whether or not the company has done 
so. Memphis, ete, R. Co. v. Scott, 
supra, 

59. See statutory provisions. 

60. Holder v. Chicago, etc., R. Co., 
11 Lea (Tenn.) 176 

61. East Tennessee, ete., BR. Co. v: 
Bayliss, 77 Ala. 429, 54 AmR 69; Lou- 
isville, ete., R. Co. v. Reidmond, 11 Lea 
(Tenn.) 205 [mod Nashville, ’etc., R. 
Co v. Anthony. 1 Lea (Tenn.) 516]. 

62. See supra § 1548. 

63. Southern R. Co. v. Wyley, 200 
Ala. 14, 75 S 326. 

64. In other connections: 
Generally see supra § 1459. 
Requiring: 

Fences see supra § 1478. 

Lookout see supra § 1533. 

Signals see supra § 1531. 

65. See supra § 1548. 

66. Hines v. Schrimscher, 205 Ala. 
550, 88 S 661; Northern Alabama R. 
Co. v. Gantt, 17 Ala. A. 74, 81 S 852; 
St. Louis Southwestern R,. Co. v. Led- 
better, 180 Ark. 114, 20 SW (2d) 632. 

67. Lewis v. Norfolk Southern R. 
Co., 163 N. C. 33, 79 SE 288, 47 LRANS 
1125, AnnCas1915B 461 

68. Nashville, etc., R. Co. v. Jones, 
209 Ala. 250, 253, 96'S 79. 

“A different rule prevails as to 
dogs from that relating to cattle or 
stock. This distinction rests upon 
the generally recognized superior in- 
stinct, if not intelligence, of the dog, 
and the agility and celerity which the 
dog is commonly observed to employ 
in avoiding danger or in escaping 
perils. Alabama City, ete., R. Co. v. 
Lumpkin, 195 Ala. 290, 70 S 162. Un- 


— 


a. ee 


§§ 1550-1552] 


intelligence or agility will not serve him.®® 
_been held not necessary to stop the train as a pre- 
caution against injury to a dog’® or a goose.”! 
statute requiring the alarm whistle to be sounded 
where “any person, animal, or other obstruction” ap- 
pears upon the track’? applies to dogs,7* but does 
not require a separate blast for each one of a pack 
Where a statute declares an unregistered 
female dog to be a public nuisanece,?® it is held that 
statutes prescribing the duties of railroads on per- 
ceiving animals on the tracks can have no applica- 


of dogs.7# 


tion thereto.7® 


[§ 1551] d. Trespassing Animals. While there 
are conflicting views as to the lability of railroads 
for injuries to trespassing animals due to failure of 
the engineer or fireman to see them in time to avoid 
- striking them,** there is no conflict as to the care 
required after their discovery, and a failure then to 
exercise ordinary care to prevent the injury, con- 
sistent with the safety of passengers or property 


der the testimony here presented, 
therefore, the engineer had a right to 


act or refrain from acting upon the 


presumption that the dog would avoid 
any danger, or rather that it would 
not move into danger. The fact, 
therefore, that the engineer saw the 
dog standing on the parallel track of 
the Louisville and Nashville Railroad 
Company, under the circumstances 
disclosed by his testimony, created no 
duty of extra diligence or precaution.” 
Nashville etce., R. Co. v. Jones, supra. 
To same effect Hines vy. Schrimscher, 
205 Ala. 550, 88 S 661. 

69. Tennessee, ote? BoaCo. oN. 
Daniel, 200 Ala. 600, 76 S 958. 

[a] Rule applied.—“The undisput- 
ed evidence was to the effect that, 
when injured, the dog was upon a 
long, high trestle, where its superior 
instinct and agility to free itself from 
the danger of the approaching train 
would not authorize the presumption 
that it could or would so avoid in- 
jury. Observing its peril on the tres- 
tle, the duty of the engineer in charge 
of the approaching train was to avoid 
injuring the dog—the duty which any 
engineer would owe to the owners of 
animals such as are enumerated in 
the requested charge, were such 
animals similarly situated ona trestle 
ahead of the approaching train.’ 
Tennessee, etc., R. Co. v. Daniel, 200 
Ala. 600, 601, 76 S 958. 

70. Richardson v. Florida Cent. R. 
Co., 55 S. C. 334, 38 SH 466; Wilson v. 
Wilmington, etc., Rs - Cos 4a OCo Es 
52; Howard v. Nashville, etc,,, FR. Co,, 
153 Tenn. 649, 284 SW 394, 46 ALR 
1530. 

Duty to stop generally see infra § 

553 


71. Nashville, etc., R. Co. v. Davis, 
(Tenn. ) 78 SW 1050. 

“Tt is true, a goose has animal life, 
and, in the broadest sense, is’ an ani- 
mal; but we think the statute does 
not require the stopping of trains to 
prevent running over birds, such as 
geese, chickens, ducks, pigeons, 
canaries, or other birds that may be 
kept for pleasure or profit. . . . 
Snakes, frogs, and fishing worms, 
when upon railroad tracks, are, to 
some extent, obstructions; but it was 
not contemplated by the statute that 
for such obstructions as these trains 
should be stopped, and passengers de- 
layed.” “Nashville,, ete, R.. Co, Vv. 
Davis, supra. 

72. See pea tusOEy provisions. 
also supra § 100 

Stock alarms ches infra § 1555. 

Fink v. Evans, 95 Tenn. 413, 32 
Sw 307 


Stock alarms generally see infra § 


See 


1555. 
74, Fink v. Evans, 95 Tenn. 413, 32 
Sw 307 


[a] Reason for rule.—‘“‘In addi- 


tion, it would, we think, be requiring “ 
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on the train, subjects the railroad to liability.7® 
What acts of the engineer or fireman constitute ordi- 
nary care or the absence of it in a particular case 
depends upon the circumstances existing at the 
time;*® and it has been held that the engineer on 
seeing trespassing animals on the track need not 
slacken the speed of his train,®°® especially where 
alarm signals were given;*1 
that the engineer, if the safety of passengers will 
justify it, must use ordinary care to bring his train 
to a stop, if necessary to avoid injury to the tres- 


but it has been held 


passing animal.®? 


[§ 155% 
(1) In General. 


too great diligence. for the engineer 
to whistle for each particular dog, 
and more especially as he had no 
means of informing each dog that any 
special whistle was sounded for him.” 
Fink v. Evans, 95 Tenn. 413, 417,32 
SW 307. 

75. See statutory provisions. 
also Municipal Corporations § 339. 

76. Cincinnati, ete., R. Co. v. Ford, 
139 Tenn. 291, 202 SW 72. Contra 
eer okey R. Co. v. Oliver, 3 Tenn, Civ. 


77. See supra § 1458. 

78. Ala.—Tennessee, etc., R. Co. v. 
Daniel, 200 Ala. 600, 76 S 958. 

Tll.—Illinois Cent, R. Co. v. Noble, 
142 Ill. 578, 32 NE 684; Toledo, etc., 
R. Co. v. Barlow, 71 Ill. 640; James v. 
Illinois Cent. R. Co., 206 Ill. A. 309; 
Leslie v. Wabash R. Co., 118 Ill. A. 
606; Chicago, ete., R. Co. v. Smedley, 
65 Ill. A. 644; Delta Electric Co. v. 
Whitecamp, 58 Ill. A. 141; Cleveland, 
etc., R. Co. v. Aherns, 42 Ill. A. 434. 

Kan.—Leavenworth, ete., R. Co. v. 
Forbes, 37 Kan. 445, 15 P 595. 

f thern. > Cent. Ry Coes Vv; 
Green, 112 Md. 487, 76 A 90. 

Minn.—Mooers v. Northern Pac. R. 
Co., 69: Minn. 90, 71 NW 905; Hooper 
v. Chicago, etc., R. Co., 3% Minn. 52, 
33 NW 314; Witherell v. Milwaukee, 
etc., R. Co., 24 Minn. 410. 

Miss.—Roberds v. Mobile, ete., R. 
Co., 74 Miss. 334, 21 S 10. 

Mo.—Jewett v. Kansas City, etc., R. 
Co., 50 Mo, A. 547. 

N. Y.—Magilton v. New York Cent. 
R. Co., 82 Hun 308, 31 NYS 241. 

N. D.—Clair v.’ Northern Pac. R. 
Co;, 22 N. Ds 120, 132 NW 776; Cor- 
bett v. Great Northern R. Co., 19 N. 
D. 450, 125 NW 1054; McDonell v. 
Minneapolis, ete., R. Co., 17 N. D. 606, 
118 NW 819; Bostwick v. Minneapolis, 
etc, R. Co., 2 N. D. 440, 51 NW 781. 

Okl1.—Davis v. Wyskup, 97 Okl. 239, 
2237P\ 30s. Missouri, zetc.,, i. Co.. ve 
Raines, 59 Okl. 52, 158 P 936; Midland 
Valley R. Co. v. Bryant, 37 Okl. 206, 
131. P6783). Atchison, ete:, R., Co., v. 
Davis, 26 Ok.) 359, 109°P 551;..St. 
Louis, etc., R. Co. v. Loftis, 25 Okl. 
496, 106 P 824. 

S. D.—Borneman vy. Chicago, etc., R. 
Co., 19 S. D. 459, 104 NW 208. 

Tex.—Missouri, ete., R. Co. v. Byrd, 
58 Tex. Civ. A. 612, 124 SW 993; Gal- 
veston, etc., R. Co. v. Balkam, (Civ. 
A.) 20 SW 860. 

Wis.—Stucke v. Milwaukee, ete:,. Rs 
Co., 9 Wis. 202; Pritchard v. La 
Crosse, etc., R. Co., 7 Wis. 232. 

Can. -_Canadian ‘Pac: ike: Com) Va 
Eggleston, 36 Can. S. C. 641. 

Ont. Be a eae v. Great Western R. 
Co., 15 U. C. Q: B. 498; Auger v. On- 
tario, CUCL? i.) COLI SU CoM: 164. 

Wanton or willful injury see infra 
Sh 1557. 

79. 

80. 


See 


See cases infra notes 80-82. 
Magilton v. New York Cent., 


2] e. Duty To Stop or Slacken Speed2=— 


It is not always the duty of the 


engineer to stop his train or slacken speed immedi- 
ately where animals are discovered upon the traek,** 
as where the animals are in no present danger of 
injury,*® or are in charge of a person apparently cap- 
able of looking after them.’® 
to stop or reduce speed if stopping or reducing speed 


And it is his duty not 


etc, RCo, 82: Hun 208 53T NMS cats 
Boyle v. New York, etc., RR OCO. 33 
corey Wid ath S215. N. Y. 636, 21 NE 
Duty to slacken speed generally see 
infra § 1552. 
81. Boyle v. New York, etc., 
39 Hun 171 [aff 115 N.Y, 636, 2 NB 


724]. 

82. Toledo, etc., R. Co. v. Bray, 5% 
Tl). 514. 

83. Cross references: 


Dogs or geese see supra § 1550. 
Failure to slacken speed or soun@ 
stock alarm as negligence see supra. 

§ 1548. 

Trespassing animals see supra § 1551. 

84. Ark.—Little Rock, ete., R. Co. 
v. Trotter, 37 Ark. 593; Hot Springs. 
Ey COOL Ve Newman, 36 Ark. 607. 

Ill.—Wabash, etc., R. Co. v. Krough,, 
13 Ill. A. 4381. 

Mich.—Frost v. Milwaukee, ete., R. 
Co., 96 Mich. 470, 56 NW 19. 

Mo.—Warren v. Chicago, RS 
Co., 59 Mo. A. 367. 

Nebr.—Briegel v. Union Pac. R. Co., 
112 Nebr. 398, 199 NW 555. 

Alta.—Sporle v. Grand Trunk Pac. 
R. Co., 7 Alta. L. 84, 17 DomLR 367 
17 CanRCas 71, 28’ WestLR 271, 6 
WestWkly 827. 

[a] Reason assigned is that ‘‘the 
great public interests subserved by 
railroads require and demand dispatch 
in their business, and that trains be 
run on time, and prompt and punctual 
connections made; and to stop or de- 
lay a train unnecessarily, would be 
to fail in the company’s duty to the 
public. . . Ordinary prudence 
and caution require’ the engineer to. 
promptly endeavor, by hlowing the 
whistle, to drive them off, but do not 
require that the train should be 
stopped, or its speed slackened, where: 
he may reasonably believe that they. 
will leave the track in time, and there 
is no cause or reason to suppose there: 
is any risk or danger.” Little Rock, 
aA R. Co.) v. Trotter; 37 SArk 593; 

[b] Team on track.—The mere 
fact that an engineer sees a team 
hitched to a load of logs standing on a 
crossing over a mile away is not suffi- 
cient to warn him,that the load is fast 
upon the track so that the team can- 
not move it, and it is not necessary 
for him to check the speed of the 
train until signaled to do so or until 
near enough to see the danger for 
himself. Frost v. Milwaukee, etc., R. 
Co., 96 Mich. 470, 56 NW 19. 

85. Briegel v. Union Pac. R. Co., 
112 Nebr. 398, 199 NW 555. 

86. Wabash, etc., R. Co. v. Krough, 
13 Ill. A. 431, 435. 

“The engineer had a right to expect 
the boy to do as all reasonably pru-. 
dent boys would have done under the 
same circumstances, which was, to 
get out of the way of the approaching: 


etc., 


72 [52 C.J.) 


would endanger the safety of the train and its pas- 
But if and when it becomes necessary 
to do so in order to avoid striking an animal, the 
engineer should stop or slacken speed if it can be 
done with safety to the train,** as where the animal 
becomes frightened,*® or is approaching a trestle,°° 
or is on a track inclosed by fences,®! or on an em- 
bankment,®? or whenever it becomes obvious to the 
engineer that collision cannot be avoided by merely 
Nor can the engineer 
assume that animals will exhibit the same anrelligwmee 
as persons in responding to such warning signals.? 

Checking the speed of the train will not of itself 
relieve the railroad from liability for injuries to ani- 
mals, which might have been avoided by the exercise 
of reasonable care in taking other omitted precau- 
But if, at the time the animals were first 
discovered, the distance between engine and train 
and the speed of the train were such as to make avoid- 
ance of collision by stopping or slackening speed 
impossible, it is not necessary for the engineer to 
attempt to stop or slacken the speed of his train;°® 


sengers.°* 


blowing the alarm whistle.°® 


tions.?® 


train, and not to expose himself or 
his horse to danger. It can 
not be said that the impending danger 
was so great as to call for instant ac- 
tion on the part of the engineer to 
avoid it. The boy had an abundance 
of time to clear the track before the 
engine could come to the crossing. 
This the engineer. had a right to ex- 
pect he would do, and not until he 
saw some sign of actually impending 
danger, and failed to exercise the 
requisite precautions to avoid it, could 
he be said to be grossly negligent.” 
Wabash, etc., R. Co. v. Krough, supra. 
SZ, Colo. —_Denver, ete.) Bo Com yw: 
Divelbiss, 13 Colo. A. 304, 57 P 743. 

Oh.—Cranston v. Cincinnati, etc., R. 
Co., 1 Handy 1938, 12 Oh. Dec. (Re- 
print) 97. 

Tex.—Texas, etc., R. Co. v. Lang- 
ham, (Civ. A.) 95 SW 686. 

Utah.—Bunnell v. Rio Grande 
Western R. Co., 13 Utah 314, 44 P 927. 

Vt.—Bemis v. Connecticut, etc., R. 
Co., 42° Vt. 375, 1 AmR 339. 

ss. Ala.—Atlanta, ete., R. Co. v. 
Ballard, 203 Ala. 220, 82S aie 

Ark.—St. Louis, ete., Co. “Vv. 
Carlisle, 75 Ark. 560, 88 SW To. 

Ill.—Paris, etc., R. Co. v) Mullins, 
667 Il.. 526;. Chicago, etc. -R. Co. v. 
Barrie, 55 Ill. 226; Illinois Cent. R. 
Co. v. Wren, 43 Ill. 77; St. Louis, etc., 
R. Co. v. Russell, 39 Te A. 443; Shu- 
man v. Indianapolis, ete., R. Co., 11 
Tll. A. 472. 

Iowa.—Lawson v. Chicago, etc., R. 
Co., 57 Iowa 672, 11 NW 633. 

Kan.—Missouri Pac. R. Co. v. Wil- 
son, 28 Kan. 637. 

Ky.—Kentucky Cent. R. Co. v. Le- 
bus, 14 Bush 518; Mobile, ete., R. Co. 
v. Morrow, 97 SW 389, 30 KyL 83. 

La.—Rivers v. St. Louis South- 
western R. Co., 4 La. A. 30; Fossier 
v. Morgan’s Louisiana, etc., R., etc., 
Co., TfleG. 349. 

Miss.—Newman v. Vicksburg, etc., 
R. Co., 64 Miss. 115, 8S 172. 

Mo.—Pryor v. St. Louis, ete., R. Co., 
69 Mo. 215; Beall v. Chicago, ete., R. 
Coe 97 Mo. A. 111, 71 SW 101. 

C.—Aycock v. Wilmington, etc., 
R. aoe GU Le IN Operzawe 

Utah.—Smith v. ‘Utah-Idaho Cent. 

R. Co., 60 Uitah 563, 209 P 235. 


, Va.—Trout v. Virginia, etc., R. Co., 
23 Gratt. (64 Va.) 619. 

89. See supra § 1462. 

90. Atlanta, ete., R. Co. v. Bal- 
lard, 203 Ala. 220, 82 S 470; St. Lou- 


is-San Francisco R. Co. v. Pace, 151 
Ark. 159, 235 SW 416; Paragould 
Southeastern R. Co. v. Crunk, 81 Ark. 
35, 98 SW 682. 

91. Nicholson v. Chicago, 


ete, R: 
Co., 155 Mo. 359, 187 SW 69. 
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[§§ 1552-1553 


nor in such ease can recovery be had against the rail- 
road on the ground of discovered peril.®? 

[§ 1553] (2) Animals 
(a) In General. 
to avoid collision is not generally required when the 
animal is near the track as when it is on the track,°®® 
and there is no duty to slacken speed or stop if there 
is no reasonable ground for apprehension on the part 
of the engineer that the animal. will sustain injuries 
because of his failure to do so,! as where it is grazing 
or standing quietly and manifesting no indication of 
coming upon the track,” or where it is in harness and 
left standing in proximity thereto.’ 
affected by the circumstance that the animal is near 
a highway crossing,* or by a statute requiring engi- 
neers on discovering obstructions on the track to use 
all means within their power to stop the train, the 
statute having no application to animals near the 
track but not on it.® 
seen, is approaching the track,® or in dangerous prox- 
imity thereto,’ or is frightened and runs about wild- 
ly, and is as likely, in its fright, to run.on to the track 


near or Approaching 
. The same degree of care 


The rule is not 


But where the animal, when 


2. Atlanta, etc., R. Co. v. Ballard, {[ R. Co. v. Aarvig, 66 Ill. A, 146. 


203 Ala. 220, 82 S 470 

93. Alabama Great Soweicer as etc., 
R. Co) ve Hall; 133 Ala.. 362, 32:5 259% 
Shuman v. Indianapolis, Ste RCo., 
11 Ill. A. 472; Trout v. Virginia, etc., 
REICos 223 Gratt. (64 Va.) 619. 

[a] Where horse is running to- 
ward trestle in front of a train,,and 
the surrounding circumstances are 
such as to make it probable that the 
animal will not leave the track but 
run upon the trestle, it is the duty of 
the engineer to stop the train. Ala- 
bama Great Southern R. Co. v. Hall, 
LSB Alla w3O2) 1 32: S! 29. 

94. Alabama Sey) Southern R. Co. 
v. Powers, 73 Ala. 244. 

95. - Herndon v. Texas, ete., R. Co., 
10 La. A. 588, 120 S 699. 

96. See infra § 1556. 


97. See infra § 1554. 

98. Dogs near or approaching 
track see supra § 1550. 

99. Savannah, etc., R. Co. v. Rice, 


Zod: Bla. ORO ooo. 

[a] Reason for rule.—‘‘But it 
would be unreasonable to require the 
same diligence and application of 
means to avoid collision with animals 
seen on the side of a track which 
would be required when they are on 
the track, and for the obvious rea- 
son that they are not only not directly 
exposed to collision as the train runs 
along its course, but that they would 
be likely, if they moved at all, to go 
away from the road rather than 
across it. Unless there was some- 
thing in the situation or circumstanc- 
es to lead to a different expectation, it 
was not negligence not to make an 
effort to stop the train until the mule 
turned and got upon the track, and 
then the effort was made. If it were 
required that trains should be stopped 
every time cattle are seen on the side 
of the track, and before there are in- 
dications of danger, railroads run- 
ning’ through a country where cattle 
roam at large would but illy perform 
the service expected of them by the 
publie.”’ Savannah, ete, R. Co. v. 
Rice, 23 Fla. 575, 578, 3 S 170. 

LewAla: 3 R. Co. v. Lazar- 
us, 88 Ala. 453, 16 S 877. 

Ark.—St. Louis-San Francisco R. 
Co. v. Cole, 27 SW (2d) 992; Kansas 
City Southern R. Co. v. Garrett, 196 
SW 454. 

Colo.—Davis v. Holly Sugar Corp., 
74 Colo. 331, 221 P1091: Chicago; ete., 
ee v. Church, 49 Colo. 582, 114 P 

Fla.—Savannah, etc., R. Co. v. Rice, 
DOVE ayy (55ers. 170. 


1g —Peoria, etc., R. Co. v.'Champ, 
Te. to BT: Chicago, ete, RuikComn. 
Bradfield, 63 Ill. 220; Wabash, etc., 


Ky.—Cincinnati, etc., R. Co. v. Bag- 
by, of) SW 320, 16 Kyl Soak 

Miss. —Yazoo, etc., R. Co. v. Wright, 
78 Miss. 125, 28S 806; Yazoo, etc., R. 
Co. v. Whittington, 74 Miss. 410, 21'S 
249; New Orleans, etc., 
Bourgeois, 66 Miss. 3, 5 s 
SR 534; Yazoo, etc., ’R. Co. v. Brum- 
field, 4 S 341; Yazoo, etc., R. Co. v. 
Brumfield, 64 Miss. 637, 1 S 905. 

M Hannibal, ete, R. 
Grant v. Hannibal, 
25 Mo. A. 227. 

Nebr. —Hansberry v. Chicago, etc., 
R.iCo., 79> Nebr. 120,112) NW. 292k 

Okl.—Atchison, ete., R. Co. v. Hus- 
ton, 111 Okl. 274, 239 P 472. 


Tenn.—Louisville,: ete. R. Co. v- 
Reidmond, 11 Lea 205 
Tex.—San Antonio, bh Se R., ‘Cost: 


Dunn, (Civ. A.) 207 SW 

Utah. —Bunnell _v. Rio Grande 
Western R. Co., 13 Utah 314, 44 P 927. 

2. Western R. Co. v. Lazarus, 88 
Ala. 453, 16 S 877; Illinois Cent. R. 
Co. v. Wren, 43 Ill. 77; San Antonio, 
ete., R. Co. v. Dunn, (Tex. Civ. A.) 207 
SW 204; Bunnell v. Rio Grande West- 
ern R. Co., 13 ‘Utah 314, 44 P 927. 

3. Geren v. St. Louis, ete.,.R. Co., 
99 Ark. 226, 137 SW 1100; Atchison, 
Stc., ik. (COsave Huston, 111 Okl. 274, 

a. Col wv, “Church. 


239—P) 472. 

4. Chicago, ete. 
49 Colo. 582, 114 PB 299. 

5. Western R. Co. v. Lazarus, 88 
Ala. 453, 458, 6 S 877; Louisville, etce., 
ties v. Reidmond, 11 Lea (Tenn.) 

“We may suppose a case, where 
animals are in dangerous proximity 
to the track when discovered, but the 
reasonable indications are that they 
are about to move out of the range 
of danger. In such event, there 
would be no duty to stop the train. 
Such requirement would be both un- 
necessary and unreasonable. The du- 
ty to check the train would exist, only 
where the engineer either discovered, 
or, by the use of due diligence, ought 
to have discovered the animal, in dan- 
gerous proximity to the track, and 
under circumstances indicating either 
that it would be likely to move on the 
track, or else probably be injured if 
it remained stationary.” Western R. 
Co. v. Lazarus, supra. 

6. Denver, ete., R. Co. v. Beer, 60 
Colo. 147, 152 P 898; Rio Grande 
Western R. Co. v. Boy'd, 44 Colo. 119. 
96 P 781; Herndon v. Texas, ete. RR. 
Co., 10° La. A. 588, 120.S 699; Colonial 
Sugar Co. v. Yazoo, etc., R. Co., 6 La. 
A. (Orleans) 205; Howard v. Payne, 
(Mo. A.) 230 SW 651. 

7. Armond v. Texas, etc., R. Co., 6 
La. A. 280. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ve 
we 


a 
; 


§§ 1553-1556] 


as from it, a failure to slacken speed, or stop if eon- 
sistent with safety to the train, is negligence.’ No 
recovery against the railroad ean be had if, when 
the animal is first seen, without any fault on the 
part of the company, collision is unavoidable,? or 
has already oceurred.!° 

[§ 1554] (b) Duty as Dependent upon Subsequent 
Movements of Animal.‘! Even if the circumstances 
when the animal is first seen do not require slowing 
down or stopping,!? such circumstances do not re- 
heve those in charge of the train from the duty of 
maintaining a careful lookout as to their subsequent 
movements;!* and if it ean safely be done the train 
should be slowed down or stopped whenever there is 
apparent danger of injury,'* as where the animal is in 
dangerous proximity to the track,!® or is seen moving 
toward the track,?® or running along the side of the 
track under circumstances making it probable that 
it will come upon it,'? or the circumstances are such 
as to make it probable that the animal will run upon 
a bridge, trestle, or culvert and be injured,'® or its 
escape from the immediate vicinity of the track 
would be difficult or impossible because of fences, 
embankments, or other obstructions.t® But if the 


- animal, although on the track when first seen, moves 


off with no apparent indication of going on again, 
it is not negligence for the engineer not to slacken 
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[§ 1555] f. Stock Alarms.?1_ Whether a failure 
to blow the whistle or ring the bell to frighten ani- 
mals away from a railroad track is negligence de- 
pends upon the circumstances of the particular case.** 
Ordinarily it is the duty of the engineer to use such 
precautions to alarm and warn animals as soon as 
they are discovered on,?* or in dangerous proximity 
to,?* or approaching, the track,?° and a failure to 
do so is at least some evidence of negligence.*® No 
alarm is necessary if the animal is in no apparent 
danger,?’ or where the animal suddenly comes on to 
the track at a point so close to the train that the 
sounding of an alarm would be futile,?® or was im- 
possible;** or where the animal apparently saw the 
train and was getting out of its way as quickly as it 
could,®® or where the sounding of the alarm might 
reasonably have increased rather than diminished the 
danger;*? and even a statutory requirement to sound 
the alarm does not make a failure to. comply negli- 
gence, where it is impossible for the engineer to dp 
it in time to avoid the collision.*? 

[§ 1556] g. Where Collision is Unavoldabiea? 
Railroad companies are not liable for unavoidable 
injuries to animals.*4 So if animals come suddenly 
and unexpectedly upon the track so near to the train, 
or without any fault on the part of the company 
are not discovered until so near, that the accident 


speed.?° 


8. Rhinehart v. St. Louis, etc., R. 
Co., 129 Mo. A. 168, 108 SW 103; Wil- 
a v. Norfolk, etc., R:. Co., 90 N. C 

9. See infra § 1556. 

10. Davis v. Porter, 153 Ark. 375, 
240 SW 1077. 

1l. Unavoidability of collision aft- 
So er got on to track see infra § 


12. See supra § 1553. 

13. Louisville, etc., R. Co. v. Rice, 
101 Ala..676, 1S 639; Missouri Pac. R. 
Co. v. Reynolds, 3i-Kan. 132, 1 P 150. 

14 Ala. abama, etc., R. 
Co. v. Jones, 56 Ala. 507. 

Ark,—Paragould Southeastern R. 
Co. v. Crunk, 81 Ark. 35,98 SW 682; 
St. Louis, etc., R. Co. v. Hagan, 42 
Ark. 122. 

. Colo.—Denver,: etc., R. Co. v. Nye, 
Colo, A. 94,47 “P 654. 

Tll.— Chicago, ete., R. Co. v. Kellam, 
92 TH 245,34 AmR 128 

Ind.— Toledo, etc,, R. Co. v. Milli- 
gan. 52 Ind. 505. 

‘ Miss.—Illinois Cent. R. Co. v. Per- 
son, 65 Miss. 319, 3S 375. 
N. C.—Snowden v. Norfolk South- 


ern “Ry iGo. 995 NeiG.. 93); AWilson?-v: 
Norfolk, etc., Re Co) 9OUIN: -C. 169: 
N. D.—Bostwick v, Minneapolis, 


ete., R.\Co., 2 N. D. 440, 51 NW 781. 

Tenn.—Nashville, ete., R. Co. v. An- 
thony, 1 Lea 516. 

W. Va.—Heard v. Chesapeake, etc., 
R. Co., 26 W. Va. 455. 

15. Snowden v. Norfolk Southern 
Eee COn 95 oN. Cp 298 Testerman iv. 
Hines, 88 W. Va. 547, 107 SE 201, See 
Central of Georgia R. Co. v. Williams, 
200 Ala. 73, 75 S 401 (holding that ex- 
traordinary care is required where 
animals are in’ dangerous proximity 
to the track). 

6. Chattanooga, ete., sR. Co. *v. 
Daniel, 122 Ala. 362, 25 S 197; St. 
Louis, ete., R. Co. v. Hagan, 42 Ark. 
122% .Chicagzo, etc., R. Cov. Kellan, 
92 11]. 245. 34 AmR 128; Illinois Cent. 
in. Co. Vv. Person, 65, Miss:-319; 3 S 375. 

17. South Alabama, etc., R. Co. ‘v. 
Jones, 56 Ala..507: Toledo, ete., R. Co. 
v. Milligan, 52 Ind. 505. 

18. Paragould Southeastern R. Co. 
v. Crunk, 81 Ark. 35, 98 SW 682. 

19. -Denver, etc; R. Co. v. Nye, 9 
Holo. A. 94,; 47. P6564; Bostwick.v. 
Minneapolis, ete., R. Co., 2. N. D. 440, 
51 NW 781; Heard v. Chesapeake, 
etc., R.Co,, 26 W. Va. 455. 


[a] Horses between fences.—An 
engineer should not take chances on 
being able to run past a herd of hors- 
es without frightening them without 
reducing the speed of the train, where 
they are seen near the right of way 
and between the fences on either side 
thereof. Denver, étc., Co. v. Nye, 
9 Colo. A. 94, 47 P 654. 

20. New Orleans, etc., R. Co. v. 
Martin, 126 Miss. 765, 89 S 621; Wil- 
son v. Norfolk, etc., R. Co., 90 N. C, 
69; Wattson v. Philadelphia, Over, rt. 
oe { Phila. (Pa.) 249 [aff 2 Walk. 

56]. 

21. Dogs see supra § 1550. 

Failure either to sound stock alarm 
or slacken speed as negligence see su- 
pra § 1548 

22. Flattes v. Chicago, ete., R. Co., 
85 Iowa 191. 

23. U. S.—EHddy v. Evans, 58 Fed. 
L517 CCA. 129° 

Ill.—Springfield, etce., R. Co. v. An- 
drews, 68 Ill. 56. 

Iowa.—Swisher v. Interurban R. 
Co., 151 Iowa 384, 130 NW 404; Parker 
v. Dubuque, ete., R. Co., 34 Iowa 399. 

Ky.—Cincinnati, ete, R. Co. v. 
Graves, 165 Ky. 148, 176 SW 974. 

La. —tLapine v. New Orleans, 
BR. Co. 20 a. Ann. - 158. 

N. C.— Aycock v. Wilmington, ete., 
Re CO. OL IN Cy 2a 

Pa.—Staab v. Baltimore, etce., R. 
Co., 25 Pa. Dist. 357, 44 Pa. Co. 206. 
seavie i . Kanawha, 
ete, R. Co., 43 W. Va. 135, 27 SE 355. 

24. East Tennessee, etc., R. Co. v. 
Watson, 90 Ala. 41, 7S 813. 

25. Alabama Great Southern R. 
Co. v. Powers, 73 Ala. 244; South Ala- 
bama, ete. R. Co. v. Jones, 56 Ala. 
507; Illinois Cent. R. Co. v. Person, 
65 Miss. 319, 3 S 375; San Antonio, 
ete., R. Co. v. Harris, (Tex. Civ. A.) 
79 SW 841. 

26. See cases supra note 23. 

OTe iChicago,, Cts, “ks Com Vasrad- 
field, 63 Ill. 220; -Cleveland, ete., R. 
Co. v. Rice, 48 Ill... A. 51; Louisville, 
ete., R. Go. v. Bowen, 39 SW 31, 18 
KyL 1099; Grant v. Hannibal, etc., R. 
Co:., 25, Mo. A. 227 

28. Chicago, etc., R. Co. v. Brad- 
field, 63 Ill. 220; Yazoo, etc., R. Co. v. 
Wright, 78 Miss. 125, 28 S806. 

29. Memphis, etc., R. Co. v. Scott, 
87 Tenn. 494,11 SW 317. 

30. Mears v. Chicago, etc., R. Co., 


ete., 


{ cannot be avoided the company will not be liable,?® 


103 Iowa 203, 72 NW 509; Flattes v. 
‘Chicago, etc. R.-Co., 35 lowa 19isee 
31. Chicago, ete, R. Co. v. Brad= 

field, 63 Ill. 220. 

82. Memphis, etc., R. Co. v. Scott, 
87 Tenn. 494, 11 SW 317, 

33. Impossibility of observance o 
avivaaes precautions see supra, 

; Front ate cause of injury see infra 
34. See cases infra notes 35-37. 
35. Ala.—Southern R. Co. v. Hoge, 

141 Ala. 351, 37 S 439; Louisville, etc. 

Ri Cowwe Brinkerhoff, 119 Ala. 606, 24 

S 892; Kansas City, ete., _ 

Watson, of Ala. 483) 8S 19s 

Tennessee, ete.,.. R. Co. v. Bayliss, 11 

Ala. 429, 54 AmR 69; Southern R. Co, 

vy. Freeman, 16 Ala. IN GOLESIES Ris,” 

Ark.—Kansas r City. Southern RK Co. 
v. Garrett, 196 SW 454 

Colo. —Chicago, etc., ig Co. v. Rob- 
erts, 35 Colo. 498, 84 Pp 68, 

Ga. “oor els ELCs, COM: Burke, 
O35 Gare Lovee20 SE 318; Moyne -v. 
Wrightsville, ete., R. Co.,.83 Ga. 669, 
10 SE 441; ‘Augusta Southern R. Co, 
v. Carroll, 7 Ga. A. 138, 66 SE 403. 

Ida.—Wallace v. Oregon Short Line 
R. Co., 16 Ida. 103, 100 P 904, 

I11.—Illinois Cent. R. Co. v. Wren, 
43 Ill. 77; Galena, etc., R. Co. v. Grife 
fin, 31 Tl. 303; Terre Haute, etce.,.R. 
Co.v. Jienuine, 16) 1115 Ave 209% z 

Ky.—Mobile, ete, R. Co. v. Mor- 
row, 97 SW 389, 30 KyL 83; Louis- 
ville, etc., R. Co. v. Bowen, 39 SW 31, 
18 KyL 1099. 

La.—Mongogna v. Illinois Cent. R. 
Co., 115-La. 597,39 S2699. 

’ Miss.—New Orleans, ete., R. Co. v. 

Martin, 126 Miss. 765, 89 S ea: Rai- 

ford v. Mississippi Cent. R. Co., 43 

Miss. 2338. 

Mo.—Sloop v. St. Louis, ete., R. Co,, 
22 Mo. A. 593. 

Nebr.—Hansberry v. Chicago, ete., 
R. Co., 79 Nebr... 120, 112 NW 292: 

Tenn.—East Bennesees, ete., R. Co, 
v. Seales, 2 Lea 688 

Tex.—Missouri, ete., Ry (Cowv. Palm- 


i 


er, (Civ. A.) 27 SW 889): 


W. Va.—Warden v, Hines, 87 W. Va. 
756, 106 SE 130; Kirk v. Norfolk, ete., 
R. Co.,-41 W., Va..722, 24 SH-639, 56 
AmSR 899, 382: LRA 416; ;Toudy v. 
Norfolk, ete., R. Co., 88 W. Va. 694, 18 
SHE 896. 
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although no efforts were made to prevent it,®° par- 
ticularly if by attempting the impossible the chanc- 
es of injury to the train and its passengers would 
have been increased.** In such cases it is not nec- 
essary after seeing the animals on or near the track 
to attempt to stop or slacken the speed of the 
train,®* but on the contrary the speed may be in- 
creased if the danger of injury to the train would 
thereby be lessened.3? The fact that the train could 
not be stopped after the animal actually got upon 
the track will not relieve the company from liabil- 
ity if reasonable care demanded that other precau- 
tions should have been previously taken;*® it is 
otherwise if the circumstances up to that time did 
not require such precautions to be taken and recov- 
ery is sought on the theory of discovered peril,* or 
if, as soon as circumstances did require it, such pre- 
cautions were taken.*? 

[§ 1557] H. Willful, Wanton, or Unauthorized 
Acts of Railroad Employees.** Following the gener- 
al rules** railroad companies are liable for injuries 
to animals caused by the willful, wanton, or reckless 
conduct of their employees if within the general 
scope of their employment,*®> although the specific 
act is not authorized,*® or is done at a time or in a 
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manner contrary to an express order of the com- 
pany,‘? but the company will not be liable where 
the servant was not engaged about the business of 
the company at the time of the injury but was upon ~ 
business of his own or another entirely disconnected 
from the service which he had-engaged to render,*® 
or where, although at the time of the injury the serv- 
ant was engaged in the performance of the services 
which he had engaged to render, the aet which oc- 
casioned the injury did not pertain to the duties of 
that employment.*® Acts done by an employee - 
after hours in the performance of his duty are acts 
within the scope of his employment for which the 
railroad is liable,®° and the railroad is even liable 
for acts of an employee after hours while on busi- 
ness of his own entirely disconnected from the serv- 
ice, if they also involve omissions of duty owed to 
the railroad.*? 

[§ 1558] I. Proximate Cause—1. In General. As 
in negligence cases generally,°? it must affirmative- 
ly appear, in order to render the railroad company 
liable, that its negligent act or omission or its vio- 
lation of statutory duty was the proximate cause of 
the injury,®® or one of several concurring efficient 
causes, other than negligence on the part of plain- 


36. Nashville, etc., R. Co. v. Hem-[{R. Co. v. O’Keefe, 4 Ind. A. 249, 30 52. See Negligence, § 478. 
bree, 85 Ala. 481, 5 S 173; Gilman, |NE 916. : 53. Ala.—Louisville, ete. R. Co. 
etc., R. Co. v. Spencer, 76 Ill. 192; Mich.—McDonald v. Chicago, etc., | v. Davis, 91 Ala. 487, 8 S 552; Nash- 


Hawker v. Baltimore, etc., R. Co., 15 
W. Va. 628, 36 AmR 825. 
37. East Tennessee, etc., R. Co. v. 
Bayliss, 75 Ala. 466; Cleveland v. 
Chicago, ete., R. Co., 35 Iowa 220; 
Corbett v. Great Northern R. Co., 28 
N. D. 186, 148 NW 4, LRAI915A 761. 
38. Ala.—Alabama Great Southern 


Mo. A. 433. 
8 Or. 163. 


R. Co., 51 Mich. 628, 17 NW 210. 
Mo.—Clem v. Wabash ReyiConn te 


Or.—Holstine v. Oregon, etc., R. Co., 
Pa.—Philadelphia, 


Brannen, 1 Pa. Cas. 36 
Ss. C.—Cobb v. Columbia, etc., R. Co., 


ville, ete., Re Ces. v. Hembree, 85 Ala. 

481, 5 S 173; Nashville, ete., R. Co. 

v. Myrick, 16 Ala. A. 308, 77 S 458. 
Ark.—Nelson v. Missouri Pac. R. 

Co., 172 Ark. 1052, 292 SW 120 

OtC tort. A COME. Cal.—Bernot v. Southern Pac. R. 

9,2 A 429. Co., 202 Cal. 630, 262 P 732. 

Dak ——Gay v. Fremont, ete., “Ri Coy 


R. Co. v. Moody, 92 Ala. 279, 9 S 238. 

Colo.—Denver, etc., R. Co. v. Divel- 
biss, 13 Colo. A. 304, 57 P 743. 

Jowa.—Cleaveland vy. Chicago, etc., 
R. Co., 35 Iowa 220. 

N. D.— Corbett v. Great Northern R. 
Co., 28 N. D. 136, 148 NW 4, LRA 
1915A 761. 

Oh.—Cranston v. Cincinnati, ete., R. 
Co., 1 Handy 193, 12 Oh. Dec. (Re- 
print) 97. 

Utah.—Bunnell v. Rio Grande West- 
ern R. Co., 13 Utah’ 314, 44 P 927. 

Duty to stop or slacken speed in 
‘general see supra § 1552. 

39. See supra § 1546. 

40. South Alabama, etc., R. Co. v. 
Jones, 56 Ala. 507; Hast Tennessee, 
‘ete., R. Co. v. Selcer, 7 Lea (Tenn.) 


57. 

41. Denver, etc., R. Co. v. Bird, 60 
Colo. 259, 152 P 911; Hines v. Pen- 
nington, (Tex. Civ. A.) 240 SW 703. 

42. See cases supra note 35. 

43. Cross references: 

Last clear chance see infra § 1568. 

Liability for injuries to third persons 
see Master and Servant § 1446 et 
seq. 

Wecessity of collision with train see 

supra § 1484. 

Where: 
Animal 18 trespasser see supra § 
14 


Owner is guilty of contributory 
negligence see infra § 1568. 

44. See Master and Servant §§ 
1487, 1488. 

45. U. S.—Wabash, etc., R. Co. v. 
a York Cent. Trust Co., 
738. 

Ga.—Louisville, etc., R. Co. v. Har- 
ris, 19 Ga. A..502, 91 SEH 928. 

1ll.—Illinois Cent. R. Co. v. Wren, 
43 Ill. 77; Louisville, etc., R. Co. v. 
Dulaney, 43 Ill. A. 297. 

Ind.—Detroit, etc., R. Co. v. Bar- 
ton, 61 Ind. 293; Indianapolis, etc., 
RCO, Vis McBrown, 46 Ind. 229; New 
Albany, ete., R. Co. v. McNamara, 11 
Ind. 543; Lafayette, etc., R. Co. vv. 
Shriner, 6 Ind. 141; Ft. Wayne, etc., 


23 Fed.: 


37S. C..194, 15 SE 878. 

Wis.—Pritchard v. La Crosse, etc.,; 
R. Co., 7 Wis. 232: 

46. Banister v. Pennsylvania Co., 
98 Ind. 220; Philadelphia, etc., R. Co. 
v. Brannen, 1 Pa. Cas. 369, 2 A 429. 

47. Philadelphia, etc. R. Co. v. 
Brannen, ‘supra. 

48. Cousins v. Hannibal, ete. R. 
Co., 66 Mo. 572. 

[a] Use of engine on personal 
business.—Where a yard hand, with- 
out any authority, takes an engine to 
make a trip on personal business and 
negligently injures an animal, the 
company is not liable. Cousins v. 
Hannibal, etc., R. Co., 66 Mo. 572. 

49. Cousins v. Hannibal, ete, R. 
Co.,. supra; Cobb v. Columbia, etc., 
R. Co., 37 S. C. 194, 15 SE 878. 

50. See case infra this note. 

[a] Repairing fences.—If it is the 
servant’s duty to perform extra labor 
under the terms of his employment 
without being specially requested to 
do so in case he sees anything amiss 
after the expiration of his regular 
hours of labor, which duty would in- 
clude the repairing of defects discov- 
ered in a fence, the company will be 
liable for an injury due to a defect in 
one of its fences made by such seryv- 
ant himself and not repaired, although 
at the time it was made his rdégular 
hours of labor were over and he was 
engaged upon his own private busi- 
WO Fae v. New York Cent. R. 
Cox 33 N.Y. 369, 88 AmD 392 [aff 31 
Barb. 399]. 

51. Chapman v. New York Cent. 
R..Co., supra, 

[a] Taking down bars.—A railroad 
is liable where a day laborer instruct- 
ed to put aright anything which he 
finds amiss at the end of his day’s 
labor leaves down bars in a fence at 
the side of the railroad, by reason of 
which animals are killed while stray- 
ing on the tracks of the railroad. 
Chapman v. New York Cent. R. Co., 33 
Ae is 369, 88 AmD 392 [aff 31 Barb. 


5 Dak. 514, 1 NW 757. 

Fla.—Savannah, etc., R. Co. v. Cos- 
ens, 46 Fla. 237, 35 S 398. 

Ga.—Southern R. Co. v. Puryear, 2 
Ga. A. 75, 58 SE 306. 

Ill.— Chicago, etc., R. Co. v. Patter- 
BOs 72 Ill. A. 428. 

Ind. T.—St. Louis, ete., R. Co. v. 
Zachary, 2 Ind. T. 536, 53 SW 327. 

Iowa.—Mikesell v. Wabash R. Co.; 
134 Iowa 736, 112 NW 201. 

Kan.—Missouri Pac. R. Co.. v. Eck- 
el, 49 Kan. 794, 81 P 693. 


Ky.—Louisville, etc, R. Co.’ v. 
Wainscott, 3 Bush 149. 
Minn.—Frisch v. Chicago Great 


seorern R. Co., 95 Minn. 398, 104 NW 
Miss.—Vicksburg, 


Re +Cou aw 
Hart, 61 Miss. 468. 

Mo.—Rowen y. Chicago Great West- 
ern R. Co., 198 Mo. 654, 96 SW 1009; 
Holman v. Chicago, ete., R. Co., 62 
Mo. 562; Stoneman v. Atlantic, etc., 
RivCor és Mo. 503; Smith v. Hanni- 
bal, etc., Reo ay, "Mo. A. 546. 

Mont-—Fabert v. Northern Pac, R. 
Co., 77 Mont. 446, 251 P 546, 

Nebr.—Grand Island, etc., R. Co. v. 
Phipp, 48 Nebr. 493, 67 NW 441. 

INA TC. wai ae VS Portsmouth, 
RR: mo Fe N. C. 

D.—West a “Northern Pac. R. 
ac 13 N. D. 221, 100 NW 254. 

Oh. —Bellefontaine, ete., R. 
Bailey, 11 Oh. St. 333. 

Or.—Meeker v. Northern Pac. R. 
Co., 21 Or. 513, 28 P 689, 28 AmSR 758, 
14 LRA 841. 

S. D.—lLewis v. Fremont, etc, R. 
Co., 7S. D. 188, 68 NW 781 

Tenn.—Holder v. Chicago, ‘etc a. 
Co., 11 Lea 176. 

Tex, —International-Great Northern 
R.. ‘Coury Coulter, (Civ Av) 4 27s: 
(2a) 272; International, etc., R. Co. 
v. Leuschner, (Civ. A.) 166 SW 416; 
International, etc.,,R. Co. v. Russell, 
48 Civ. A. 155, 106 SW 438, 

Utah. —Knight v. Southern Pac. R. 
Co., 52 Utah 42, 172 P 689. 

Vt.—Holden v. Rutland, ete., R. Co., 


etc., 


etc., 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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’ Bellefontaine, ete., R. 
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plained of.°° 


act. mu 


proximate result of the negligent 
complained of.® 


30 Vt. 297. 

Wash.—Benn vy. Chicago, etc. R. 
Co., 89 Wash. 522, 154*°P 1082. 

Ww Va.— Lovejoy v. Chesapeake, 


etc., R. Co., 41 W. Va. 693, 24 SE 599. 

Wis.—Lynech y. Northern Pac. R. 
Co., 84 Wis. 348, 54 NW 610. 

Ont.—Behan vy. Canadian Pac. R. 
Co., 7 OntWN 238. 

[a] “In order to make out a prima 
facie case, it was necessary for the 
plaintiff to establish to the satisfac- 
tion of the jury, two propositions of 
fact; first, that the servants of the 
company in charge of the train, were 
guilty of negligence; and second, that 
the injury complained of was caused 
by such negligence. The establish- 
ment of the latter proposition was as 
essential to the right of recovery as 
the former. For, if the negligence 
did not cause the injury, then, wheth- 
er it was the result of the plaintiff's 
own negligence, the fault of a third 
party, or the result of sheer accident, 
the defendant was not responsible.” 
Co. v. Bailey, 
a) Oh-s wot. 333, 338. 

{b] Death from disease.—To ren- 
der a railroad responsible for the 
death of a horse, the evidence or some 
reasonable inference therefrom must 
show that the death of the horse re- 
sulted from injuries caused by the 
railroad@’s negligence, and the rail- 
road is not liable where death result- 
ed from some disease disconnected 
with such injuries., Southern R. Co. 
v. Puryear, 2 Ga. A. 75, 58 SE 306. 

[ec] Death from poisoning.—Negli- 
gence causing the wreck of a train is 
not the proximate cause of the death 
of cattle which escaped from their 
pasture through the pasture of an- 
other owner upon the right of way, 
where they drank cottonseed oil which 
had escaped from a tank car and 
which caused their death. St. Louis 
Southwestern R. Co. y. Bailey (Tex. 
Civ. A.) 168 SW 406. 

54. prec R. Co. v. Sistrunk, 85 
Ala. 352, 5 S 79; Mikesell v. Wabash 
Ry Os 134 Iowa 736, 112 NW 201; 
Southwestern Tel., etc., Co. v. Krause, 
(Tex. ,Civ.: A.) 92 Sw 431, 

Concurrent causes in general see 
Negligence § 485. 

Contributory negligence see infra § 
1564. 


55. Vicksburg, etc., R. Co. v. Hart, 
61 Miss. 468; Holman v. Chicago, etc., 
HCO. 62 Mo. 562; Smith v. Hannibal, 
etc., R. Co., 47 Mo. A, 546; San An- 
tonio, CEC) Nits (COnmv, Schendel, (Tex, 
Civ. A.) 161 SW 376. 

Efficient cause in general see Neg- 
ligence § 480 

56. See Negligence § 482. 

57. Nelson v. Chicago, etc., R. Co., 
380 Minn. 74, 14 NW 360; Holden Vv. 
Rutland, etc, RUCOs oUt. 

58. Frisch v. Chicago ce “West- 
ern R. Co., 95 Minn. 398, 104 NW 228; 
Brown v. ‘Wabash, etc., ip Co.;. 20 Mo. 
A. 222; Missouri, ete, R. Co. v. Lovell, 


To establish proximate cause, 
al connection must be established between defend- 
ant’s negligence or misconduct and the injury 
The hability extends only to injuries 
which are the direct and natural consequence of the 
negligent act,°® not necessarily including injuries 
which would not have happened but for defendant’s 
Nor will the company be liable, although neg- 
ligent, where the immediate cause of the injury is 
an independent intervening agericy;°* 
the intervening agency is. not itself an efficient 
eause,°® or where it is set in motion by the original 
wrong of the company,*® it will be lable for all 
damages which follow in the natural and ordinary 
course of events as the result thereof, and the test 
is not whether the particular injury might have 
- been foreseen but whether it is the natural and 


Whether the negligence or mis- 
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a direct caus- 


com- 


but where 


act or omission 


(Tex. Civ, A.) 179 SW 1111. 

{a] Recrossing trestle.—Attempt 
of a horse to recross a trestle, in doing 
which it fell and was injured, was held 
the proximate cause of the injury, and 
not any negligence in the construc- 
tion or maintenance of the trestle or 
the right of way fences. Missouri, 
ete., R. Co. v. Lovell, (Tex. Civ. A.) 
179 SW-4111. 

Intervening efficient cause in gen- 
eral see Negligence § 489. 

59. Louisville, ete., R. Co. 
11 Ala. A. 253, 65 S 917. 

fa] Rainstorm at night.—Where 
animals were struck at night, the in- 
jury could not be attributed to the 
fact that a rainstorm obscured the 
view, it appearing that the train was 
running at such a speed that it could 
not be stopped within the distance in 
which the animals could have been 
seen had it not been raining. Louis- 
ville, ete., R. Co. v. Fox, 11 Ala. A. 253, 
Cis See ie 

60. Billman vy. Indianapolis, etc., R. 
Co., 76 Ind. 166, 40 AmR 230; Stewart 
Vv. Quincey, etc., R. Co., 142 Mo. A. 3822; 
126 SW 1008; International, etc., R. 
Co. v. Dixon, "49 Tex. Civ. A. 506, 109 
Sw 978. 

fa] Negligence causing fright re- 
sulting in injury—wWhere a colt be- 
came frightened by being entangled in 
a fallen telephone wire, which de- 
fendant railroad company negligently 
permitted to remain on a private 
erossing, and was injured by running 
into the right of way fence, the negli- 
gence in permitting the wire to remain 
on the crossing was the proximate 
cause of the injuries, the animal’s 
fright being merely the natural re- 
sult of such negligence. Shon Ve 


v. Fox, 


Pe Re ete., R. Co., 142 Mo. A, 322, 126 
61. Mikesell v. Wabash R. Co., 134 


Iowa 736, 112 NW 201. 
Consequences that should have been 
foreseen in general see Negligence § 


483. 

62. Ford v. St. Louis, etc., R. Co., 
66 Ark, 363, 50 SW 864; eer ees 
etc., R. Co. v. Caster, (Miss.) 5 S 388. 

63. Boucher v. Wabash R. Co., (Mo. 
A.) 199 SW 742, 743, 

“The rule is that, “if the happening 
could have been brought about by one 
or more causes, one of which would 
make the defendant liable and the 
other would not, the jury cannot guess 
which caused ‘the injury, and find 
against the defendant on that cause 
which would make it liable. . . . We 
cannot see that this rule has any ap- 
plication here, as defendant would be 
liable if the horses were struck at 
either place, as the defective cattle 
guard was the approximate cause of 
the injury in either event.” Boucher 
v. Wabash. R. Cod., supra. 

64. Precaution as to animals seen 
on track where collision is unavoida- 
ble see supra § 1556. 

65. See Negligence § 499, 
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conduct was the praaraete cause of the injury is 
ordinarily a question of facet for the jury.*®? 

Two theories of accident. 
two theories as to how the accident happened does 
not reduce the cause to a speculative basis when 
both theories are grounded on the same cause and 
both are supported by evidence.®* 

[§ 1559] 2. Unavoidable Accident.*+ 
the general rule®® railroad companies cannot be held 
liable merely because an animal is killed or injured 
by its trains where the injury is the result of un- 
avoidable accident.°¢ 
upon the track in front of a train which is proper- 
ly equipped and: operated in a lawful and proper 
manner, or, without any fault on the part of those 
in charge of the train, are not seen until too late to 
stop the train or otherwise avoid the injury, the 
company will not be liable;** nor can a failure to 
make any effort to avoid the injury be held a proxi- 


The fact that there are 


Following 


So if animals suddenly come 


66. Ala.—Nashville, ete., R. Co. v. 
Hembree, 85 Ala. 481, 5 S 173; Mobile, 
oie Co. Vis Caldwell, 83 Ala, 196, 3 

Ark.—Kansas City Southern R. €o- 
v. Garrett, 196 SW 454; Little Rock,. 
etc., R. Co. v. Holland, 40 Ark. 336. 

Colo. —Chicago, ete., R. Co. v. Rob- 
erts, 35 Colo. 498, 84 P 68. 

Ga.—Georgia R., etc., Co. v. Burke,,. 
93 Ga. 349, .20 SH 318; Macon, etc., Ra 
Cor ive Vaughn, 48 Ga. 464. 

Ida.—Wallace v. Oregon ee Line 
R. Co., 16 Ida. 103, 100 P 90 

Ill.—-Illinois Cent. es ss a Wren, 
CMR OWS Sy dyie 

Iowa.—Cleaveland v. Chicago, ete., 
R. Co., 35 Iowa 220. 

Ky. ”Gordon v. ee Nn etc., R. 
Co., 29 SW 821, 16 KyL 71 

Tia. —Mongogna Vv. iilinois Cent. R- 
€o., 115 La. 597, 39'S 

Miss.—Raiford v. iin aainee Cent. 
R. Co., 43 Miss. 233. 

Mo Sloop V. Ol. LOUIS etCrs ky eng 
22 Mo. A. 593, 

Nebr.—Hansberry v. Chicago, ete., 
R. Co., 79 Nebr. 120, 112 NW 293. 

N. C.—Montgomery v. Wilmington, 
ete,, R.Co., 51 Ne GC. 464; ‘Garrisivs 
Portsmouth, ete., R. Co., 24 N. C. 324. 

ROE D.—Corbett v. Great Norther 

Co., 28 N. D. 136, 148 NW 4, LRA 
10158 Ted. 

Oh.—Cranston v. Cincinnati, ete., R. 
Co., 1 Handy 193, 12 Oh. Dec. (Re- 
print) Oe 

R. Co. 
Vv. Scales, 2 Lea 688 

Tex.-—Missouri, ete., R. Co. v. Palm- 
er, (Civ. A.) 27 SW 889. ’ 

Utah.—Bunnell v. Rio Grande West- 
ern R. Co., 13 Utah 314, 44 P 927. 

- Va.—Lovejoy vw. Chesapeake, 
ete., R. Co., 41 W. Va. 693, 24 SP 599; 
Toudy Vv. Norfolk, etc., R. Co., 38 Ww. 
Va. 694, 18 SE 896. 

67. Ala.—Alabama Great Southern 
R. Co. v. Moody, 90 Ala. 46, 8 S 52; 
Nashville, etc., R. Co. v. Hfembree, 85 
Ala. 481,58 173: East Tennessee, ete. Bs 
Rn Com ve Bayliss, 75 Ala. 466; Central 
of Georgia R. Co. v. Pittman, 16 Ala. 
A. 567, 80 S 141. 

Ark.—Little Rock, ete.;, RR: Cows Vv. 
Turner, 41 Ark. 161; Little Reck, ete., 
R. Co. v. Holland, 40 Ark. 336. 

Dak.—Gay v. Fremont, etc, RaCos 
5 Dak. 514, 41 NW 757. 

Ga.—Western, etc., R. Co. v. Trim- 
mier, 84 Ga. AU: 10 SE 503. 

Ill.— Chicago, ’etc., Ry Co.rve Patter- 
son, 72 Ill. A. 428. 

Ind. T.-—St. Louis, ete, R. Co. v. 
Peenatsn 2\Ind..T. 536, 53.SW 327. 

Ky.—Louisville, etc., iy ACoc Wee 
Wainscott, 3 Bush 149. 

Miss.—Kansas City, ete., R. Co. v. 
Myers, 7 S 321; Yazoo, ete., R. Co. v. 
Brumfield, 4 S 341; New Orleans, etc., 
R. Co. v. Burkett, 2 S 253. 

N. C.—Proctor v. Wilmington, ete., 
RaCogwiaiNe O15 7008 Garnis x, pret ks 
mouth, ete, R.-Coy "94 N.C. 

S. D.—Lewis v. Fremont, Ste, R. Co., 
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mate cause thereof if it appears that nothing which 
might have been done would under the circumstane- 
es of the case have been successful.®® 

[§ 1560] 3. Frightening Animals. Where ani- 
mals are frightened by the negligent operation of a 
train,®® this negligence will be held to be the prox- 
imate cause of resulting injuries sustained either by 
the frightened animal,’° or inflicted by it upon other 
animals in the course of its flight;7+ but the company 
will not be liable for injuries sustained by frightened 
animals where the fright was not due to any negli- 
gence on the part of its servants in the operation of 
the train,?? unless it can be said to be due to some oth- 
er concurrent negligent act for which the railroad 
is responsible.73 It is immaterial whether the ani- 
mal was struck by the train and thrown on to a 
fence and was injured, or whether it was so fright- 
ened that it jumped on the fence in an effort to es- 
cape from the train." 

[§ 1561] 4. Fences, Gates, and Cattle Guards. 
To entitle plaintiff to recover under statutes mak- 
ing railroad companies liable for injuries to ani- 
mals occasioned by a failure to construct or main- 
tain fences or cattle guards,*® it must appear that 
the failure to do so caused or directly contributed 
to the injury complained of.7° The absence of a 
fence,** or wing fence,‘® or cattle guard,’® at the 
place of the injury is not the proximate cause of the 


7S. D. 188, 63 NW 781; Hebron v. 
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injury if the animal did not enter there but came 
upon the track at some other point where the road 
was properly fenced or was not required to be 
fenced; or through an open gate which it was the 
duty of the landowner to keep closed,®® or if the 
animals were prevented from leaving the track by 
precipitous slopes on both sides;*t or if a fence 
such as the company is required to construct would 
not have excluded the animal injured;%? or if the 
fence if constructed would inevitably have been de- 
stroyed by a fire so recently before the accident that 
it could not have been restored in time to prevent 
the injury ;°* or if the railroad was not required to 
fence at the point where the animal came on to the 
track.§4+ But a failure to fence is the proximate 
cause if the animal got upon the track at the point 
where it should have fenced, although injured at 
a point where no such breach of duty is shown to 
exist,°®> or after passing over a point in the track 
where there should have been a cattle guard and 
was not.°® Under some of the statutes the liabil- 
ity for failure to fence applies ‘only to injuries re- 
sulting from collisions with trains, while under oth- 
ers it applies to all injuries resulting from such 
omission;*’ under the latter statutes the company 
is not liable for all injuries which would not have 
occurred had the road been fenced but only such 
as are the direct and natural consequence of the 


81. Brenot y. Southern Pac. R. Co., 


Chicago, etc., R. Co., 4 S. D. 538,57 
NW 494. 

W. Va.—Lovejoy v. Chesapeake, etc., 
R. Co., 41 W. Va. 693, 24 SE 599. 

68. Nashville, etc., R. Co. v. Hem- 
bree, 85 Ala. 481, 5 S 173; East Ten- 
ra eae etc., R. Co. v. Bayliss, 75 Ala. 


69. Liability for frightening ani- 
mal generally see supra § 1462. 

76. Jonesboro, ete., R. Co. v. Kil- 
gore, 138 Ark. 308, 211 SW 167; Texas, 
etc., R. Co. v. Anderson, 2 Tex. A. Civ. 
Cas. § 203; Sneesby v. Lancashire, 
ete; R. Co. 1:Q» Be Ds 42. 

71. Billman y. Indianapolis, 
R. Co., 76 Ind. 166, 40 AmR 230. 
~ 72. Lowry v. St: Louis, etc., R. Co., 
40 Mo. A. 554;- lynch v. Northern Pac. 
R, Co., 84 Wis. 348, 54 NW 610. 

73. Duncan v. Missouri, etc., R. Co., 
152 Mo. A. 284, 133 SW 369. 

{a] Dangerous driveway.—Where 
a railroad maintained a dangerous 
driveway for use by teamsters in haul- 
ing freight at a station, and a horse 
became frightened by a usual but sud- 
den noise from a near-by locomotive, 
and jumped into a ditch by the side of 
the driveway, the cause of the fright 
of the horse was the remote cause of 
the accident, while the proximate 
cause,was the maintenance of the dan- 
gerous driveway. Duncan v. Missouri, 
etc., R. Co., 152 Mo. A. 284, 133 SW 
369. ; 
: 74. Meier v.- Northern Pac. R. Co., 
Bl Ox169, 93-P 691. 

75. See supra § 1486 et seq. 

76. Fla.—Seaboard Air Line R. Co. 
v. Lanier, 77 Fla. 169, 81 S 108. 

Towa.—Mikesell v. Wabash R. Co., 
184 Iowa 736, 112 NW 201; Norman v. 
Chicago, etc., R. Co., 110 Iowa 283, 81 
NW 597; Young v. St. Louis, etc., R. 
Co., 44 Iowa 172. 

Kan.—Missouri Pac. R. Co. v. Hekel, 
49 Kan. 794, 81 P 693: 

Minn.—Frisch v. Chicago Great 
Western R. Co., 95 Minn. 398, 104 NW 
228; Maher v. Winona, etc., R. Co., 31 
Minn. 401, 18 NW 105; Nelson y. Chi- 
eago, etc., R. Co., 30 Minn. 74, 14 NW 
360 


etc., 


Mo.—Montgomery v. Wabash, etc., 
R. Co., 90 Mo. 446, 2 SW 409; Ingalsbe 
v. St. Louis-San Francisco R. Co., (A.) 
219 SW 1005 [rev on other grounds 295 


Dorsey v. Chicago, etc., R. Co., 175 Mo. 
A. 150, 157 SW 1065; Gordon vy. Chi- 
cago, etc., R. Co., 44 Mo. A. 201; Dooley 
v. Missouri Pac. R. Co., 86 Mo. A. 381. 
Mont.—-Fabert v. Northern Pac. R. 
Co., 77 Mont. 446, 251 P 546. 
Or.—Meeker v. Northern Pac. R. Co., 
21 Or. 513, 28 P 639, 28 AmSR 758, 14 


LRA 841. 

Tex.— Texas, ete: R. Co. v. Cook, 
(Civ. A.) 279 SW 292; Fort Worth, 
etc., R. Co. v. Jenkins, (Civ. A.) 252 
SW 189; Gulf, ete., R. Co. v. Simpson, 
Ai Texas Civey AL eh25-5 9 Le ISWive Gas 

Vt.—Holden v. Rutland, etec., R. Co., 
30 Vt. 297. 

Wis.—Perrault v. Minneapolis, etc., 
R. Co., 117 Wis. 520, 94 NW 348; Cook 
v. Minneapolis, etc., R. Co., 98. Wis. 
624, 74 NW 561, 67 AmMSR 830, 40 LRA 
457; Lawrence v. Milwaukee, etc., R. 
Co., 42 Wis. 322. 

Can.—Grand Trunk R. Co. v. James, 
31 Can. S. C=420 [rev 1 Ont. L. 127 (aff 
31 Ont. 672) ]. 

{a] Driven off track by employee. 
—A complaint alleging the railroad’s 
negligence in driving a cow off un- 
fenced tracks into an inclosed track, 
where the animal died of thirst, states 
no cause of action under the statute. 
Fabert v: Northern Pac. R..Co., 77 
Mont. 446, 251 P 546. 

[b] Led on to track by outsider.— 
The liability imposed upon a railroad 
by statute is for stock killed by a 
train after it has entered upon the 
track because of failure to maintain 
the required fence and stock guards, 
and not for stock killed by the train 
because it was led, held, and kept on 
the track by tort?rous act of third per- 
sons without negligence of the rail- 
road. Seaboard. Air Line.R. Co. v. 
Lanier, 77 Fla, 169, 81.5 108. 

77.) sty WOU, ete, R.'Co. Vv. binder, 
39 Ill. 433; 89 AmD 319; Missouri Pac. 
R. Co. v. Leggett, 27 Kan. 323; Brem- 
mer v. Green Bay, etc., R. Co., 61-Wis. 
114, 20 NW 687. 

Place of entry as determining liabil- 
ity see supra §§ 1480-1482. 

78. Scott v. Missouri-Kansas-Tex- 
as R. Co., (Mo. A.) 22 SW (2d) 654. 

79. Bliss v. Oregon Short Line R. 
Co., 34 Ida. 351, 200 P 721. 

80. Ft. Worth, ete., R. Co. v. Wor- 
sham, (Tex. Civ. A.) 105 SW 853. 


202 Cal. 630, 262 P 732 [adopting op. 
(AD 254 Pe917 qe masuere 2 
$2. Leavenworth, ete, R. Co. v. 
Forbes, 37 Kan. 445, 15 P 595; Atchi- 
son, etc.,_R. Co. v. Yates, 21 Kan. 613. 
é hea as ea Bere Stes 
oa) is: , W 561, 67 A 
830, 40 LRA 457. sea 

84. Mobile, etc., R. Co. v. Moore, 34 
Ill. A. 519; Benn v. Chicago, etc., R. 
Co., 89 Wash. 522, 154 P 1082. 

85. Riley v. Chicago, ete., R. Co., 
104 Iowa 235, 73 NW 488; Kirkpatrick 
v. Illinois Southern R. Co., 120 Mo. A. 
416, 96 SW 1036; Sappington y. Chi- 
cago, ete., R. Co., 95 Mo. A. 387, 69 SW 
32; Davidson v. Grand Trunk R. Co., 
5 Ont. L. 574, 2 OntWR 185, 2 CanR 
Cas 371. 

[a] Crossing and recrossing cattle 
guard.— Where an animal enters from 
a highway over a defective ‘cattle 
guard, the company will be liable, al- 
though the animal afterward recross- 
es the cattle guard and is on the high- 
way crossing when injured, if it ap- 
pears that the immediate cause of its 
being there was the defective condi- 
tion of the cattle guard. Riley v. Chi- 
petgs etc., R. Co., 104 Iowa 235, 73 NW 


[b] Defect at original place of en- 
try. —(1) Although an animal leaves 
the track after entering through a de- 
fect in the fence, and is injured at a 
different place after crossing inter- 
vening lands and coming upon the 
track at a highway, the defective con- 
dition of the fence at the original 
place of entry is the proximate cause 
of the injury. Davidson v. Grand 
Trunk R.‘Co., 5 Ont. L, 574, 2 OntwR 
185. (2) Where cattle passed through 
a detect in defendant’s fence into a 
pasture, which was sufficiently fenced 
along the railroad, and from the pas- 
ture ran on to a highway through an 
opening in the landowner’s fence and 
from the highway onto the track 
from a crossing where there were de- 
fective cattle guards, the original de- 
fect is not the efficient cause of the 
accident. Grand ‘Trunki aR" Cosev. 
James, 31 Can. S.C. 420 [rev 1Ont, 
L. 127 (aff 31’ Ont. 672) ]. 

86. Kirkpatrick vy. Illinois South- 
ern R. Co., 120 Mo. A. 416, 96 SW 1036. 

87. See supra §§ 1484, 1485. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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failure to do so,88 but the company will be liable if 
the failure to fence in connection with other acts 
of the company was the cause of the injury.*® Nor 
is a defective fence the proximate cause where the 
animal got on to the track through an open gate.®° 
Nor is insufficiency of a gate,®! or the failure of the 
railroad to keep a gate closed,®? the proximate cause 
of the injury where the animal came upon the track 
by reason of a third person leaving the gate open; 
but it is the proximate cause where the gate was 
left open by the company.®* A defective latch is 
the proximate cause of the injury where the gate 
was opened and closed without lifting it by a per- 
son who relied on its being caught and kept closed 
by the latch.°* 

Where two railroads run parallel, and neither is 
properly fenced, and stock passes over one to the 
other and is there injured, the proximate cause of 
the injury is the failure to fence on the part of the 
company upon whose track the stock is injured, and 
the company upon whose track it first entered will 
not be liable.9> 3 

[§ 1562] 5. Signals, Alarms, and Lookouts. It is 
held in most jurisdictions that statutes requiring 
the giving of signals on approaching public cross- 
ings are intended for the benefit of animals as well 
as persons;’® but, under the general rule,®7 in or- 
der to render-a railroad company liable for injuries 

88. Chicago, etc., R. Co. v. Hotz, 47 
Kan. 627, 28 P 695; Nelson v. Chicago, 
ete., R. Co., 30 Minn. 74, 14 NW 360; 
Gordon vy. Chicago, etc., R. Co., 44 Mo. 
A. 201; Holden y. Rutland, ete. R. 


Co, 30" Vi. 290. 
{a] Falling from bridge.—Where a 


Ousler, 15 Ind. 


250, 29 NE 790. 
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Vv. Tuterwiler, 16 Ill. 
Ind.—Louisville, etc., 
Chicago, etc., R. Co. v. Fenn, 3 Ind. A. 4. 


Kan.—Atchison, etc., R. Co. v. Mor- 5. 
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to animals on the ground that such signals were not 
given it must affirmatively appear that the omis- 
sion was the cause of the injury complained of,°* 
and whether it was such is ordinarily a question 
for the jury.°® If there is no evidence that the ac- 
cident would have been avoided had the signals been 
given,’ or given earlier,? the railroad is not lable. 
A failure to blow the alarm whistle as required by 
statute to frighten animals from the track’ is not 
the proximate cause of the injury where the animal 
was already caught in a cattle guard,* or was al- 
ready frightened by the train and running away 
from it and was not hit by the train but injured it- 
self in its flight. So also negligence on the part 
of the engineer as to keeping a lookout for stock® 
must have caused or contributed directly to the in- 
jury complained of. 

[§ 1563] 6. Rate of Speed and Means of Control.® 
Unless such negligence is shown to have been the 
cause of the injury complained of, a railroad company 
will not be hable merely because at the time of the 
accident the train was running at a prohibited® or 
dangerous rate of speed,!° or the speed was not 
checked as required by statute on approaching a pub- 
lic crossing,?? or the brakemen were not at their 
posts.12 But where there is testimony that the cat- 
tle could have been driven from the track in time to 
save them, if the train had not been going so fast, 
A. 197. 2. Hines v. McGhee, 121 Miss. 57, 
R.- Co. v.| 83 S 402. 

232, 36 NE 290; 3. See supra § 1531. 


Hines v. Collins, (Tex, Civ. A.) 
221 SW 1108. 


Sublett v. Mobile, ete., R. Co., 


horse escaped onto a track and was 
killed by falling from a bridge, the 
failure to fence the roadbed in viola- 
tion of statute was the proximate 
cause of the loss. Davis vy. Central 
Vermont R. Co., 88 Vt. 460, 92 A 978. 

89. Mikesell v. Wabash R. Co., 134 
Iowa 736, 112 NW 201. 

fa] Fences, trestle, and operation. 
—The company is liable where an ani- 
mal comes upon the track by reason 
of the absence of fences and is injured 
by running on a trestle on being 
frightened by a hand car operated by 
the servants of defendant. Mikesell 
v. Wabash R. Co., 134 Iowa 736, 112 
NW 201. P 

90. Knight v. Southern Pac. Co., 52 
Utah 42, 172 P 689. ; 
“91. Rowen v. Chicago Great West- 
ern R. Co., 198 Mo. 654, 96 SW 1009. 

92. International, etc., R. Co. v. 
ies 48 Tex. Civ. A. 155, 106 SW 


93. Jeffries v. Chicago, etc., R. Co., 
(Mo. A.) 182 SW 1082. 

94. Texas, etc., R. Co. v. Corn, (Civ. 
A.) 110 SW 485 [aff 102 Tex. 194, 114 


Livak v. Chicago, etc., R. Co., 
220 Ill. A. 394 [rev on other grounds 
299 Tll, 218, 132 NE 524]; Frisch v. 
Chicago Great Western R. Co., 95 
Minn. 398, 104 NW 228. 


96. See supra § 1531. 
97. See Negligence § 479. 
98. Ala.—Hilliker-Krebs EBldg., etc., 


Co: v. Birmingham’'R., etc., Co., 100 
Ala. 424, 14 S 200; Memphis, etc., R. 
Co. v. Bibb; 37% Ala, 699. 

Ark.—St. Louis Southwestern R. Co. 
v. Conger, 84 Ark, 421, 105 SW 1177. 

Ga:—Georgia, ete:, KR. Co. v. Cook; 
114 Ga. 760, 40 SE 718. 

Tll.— Quincy, ete, R. Co. v. Well- 
hoener, 72 Ill. 60;. Rockford, etc., R. 
Go) ve. Linn, 67 Pl. 1095, Chicago, ete.; 
R. Co. v. McDaniels, 63 Ill. 122; In- 
dianapolis, ete., R. Co. v. Backman, 
Cote wy) iuinois| Cent... Co. wv. 
Phelps, 29 Ill. 447; Galena, etc., R. 
Co. v. Loomis, 13 Ill. 548, 56.AmD 471; 
Terre Haute, etc., R. Co. v. Jenuine, 16 
Til. A. 209; Terre Haute, etc., R. Co. 


£30, eka lite te eae oS. 

Nebr.—Grand Island, etc., R. Co. v. 
Phipps, 48 Nebr. 493, 67 NW 441. 

N. D.—West v. Northern Pac. R. 
Co., 13 N. D. 221, 100 NW 254. 

S. D.—Miller v. Chicago, etc., R. Co., 
111 NW 553; Mankey v. Chicago, etc., 
R. Co., 14 S. D. 468, 85 NW 1013. 

Tex, Missouri,: _ ete, Rs Co.) Vv; 
Parker, (Civ. A.) 37 SW 973. 

fa] Failure to ring bell while pass- 
ing through city as required by stat- 
ute will not render the company liable 
unless the omission was the proxi- 
mate cause of the injury. Louisville, 
etce., R. Co. v. Mertz, (Ala.) 40 S 60; 
Texas, etc., R. Co. v. Bailey, (Tex. Civ. 
A.) 150 SW 962. j 

{b] It is not proximate cause of 
the injury that no crossing signal was 
given where the animal injured was in 
charge of a person who was already 
informed of the approach of the train. 
West v. Northern Pac. R. Co., 13 N. D. 
221, 100 NW 254. 

[ec] Special verdict in an action 
based upon a failure to give the statu- 
tory signal will not sustain a judg- 
ment for plaintiff in the absence of 
any finding that the omission was the 
cause of the injury. Louisville, etc., 
R. Co. v. Ousler, 15 Ind. A. 232, 36 NE 
290. 

{d] In Missouri, under the statute 
(1) the rule of the text is followed. 
Braxton v. Hannibal, etce., R. Co., 77 
Mo, 455; Wallace v. St. Louis, etc., R. 
Co., 74 Mo. 594; Holman _v. Chicago, 
etc., R. Co., 62 Mo. 562; Stoneman v. 
Atlantic, etc., R. Co., 58 Mo. 503. (2) 
But on the proof necessary to show 
the causal connection it is held that, 
where the injury is sustained at a 
public crossing, proof that the statu- 
tory signals were not given makes a 
prima facie case for’ plaintiff, and de~ 
fendant may show that its failure to 
give such signals was not the cause of 
the injury. Barr v. Hannibal, etc., R. 
Co., 30 Mo. A. 248; Smith v. Wabash, 
ete., R. Co., 19 Mo. A. 120. 

99. See infra § 1711. 

1. Miller v. Chicago, etc., R. Co., 
21°S. D, 242; 111 NW 553. 


8 145 Ky. 707, 141 SW 50, 38 LRANS 


1153; Holder v. Chicago, etc., R. Co., 
11 Lea (Tenn.) 176. 

6. See supra § 1532. 

7. Choate v. Southern R. Co., 119 
Ala. 611, 24 S 873; Kansas City, etc., 
R. Co. v. Watson, 91 Ala. 483, 8 S 793; 
Hebron vy. Chicago, ete., R. Co., 4 S. D. 
538, 57 NW 494, 

[a] If train could not have been 
stopped so as to avoid the injury with- 
in the distance between the point of 
injury and the point where it was first 
possible to see the animal, it is im- 
material whether it was discovered 
at the earliest opportunity or not. 
Hebron v. Chicago, ete, R.°Co., 4°S, 
D. 538, 57 NW 494. 

8. Liability generally see supra 
1540, 1547. y y bo 

9. Ala.—Nashville, etc., R, Co. v. 
Jones, 209 Ala. 250, 96 S 79. 

Ill.— Chicago, etc., R. Co. v. Crose, 
113 Ill. A. 547 [aff 214 Ill. 602, 73 NE 
865, 105 AmSR 135]. 

Mass.—Gerry v. New York, etc., R. 
Co., 194 Mass. 35, 79 NE 783. 

Miss.—Louisville, etc., R. Co, v. 
Caster, 5 S 388. 

Mo.—Lowry v. St. Louis, ete, R. 
Co., 40 Mo. A. 554; Harlan v. Wabash, 
etc., R. Co., 18 Mo. A. 483; Evans, etc., 
Fire Brick Co, v. St. Louis, etc., R 
Co., 147 Mo. A. 624. 

Tex.—-Texas, etc., R. Co. v. Bailey, 
(Civ. A.) 150 SW 962; Ludtke v. 
Mexas,ete., R. Co. (Civ Ayjeis2e sw 
377; Missouri, etc., R. Co. v. Byrd, 58 
Tex. Civ. A. 609, 124 SW 738; San 
Antonio, etc., R. Co. v. Clark, 26 Tex. 
Civ. A. 280, 62 SW 546. 

10. Ford v. St. Louis, ete., R. Co., 
66 Ark. 3638, 50 SW 864. 

11. Rio Grande Western R. Co. v, 
Boyd, 44 Colo. 119, 96 P 781; Georgia 
Cent. R. Co. v. Duggan, 124 Ga. 493, 
52 ,SE ‘768; Georgia, etc, R. Co. v. 
Cook, 114 Ga. 760, 40 SH 718; Georgia 
Cent. R. Co. v. Neidlinger, 110 Ga. 329, 
35 SE 364;. Western, etc., R. Co. v. 
Main, 64 Ga. 649. 

12. Vicksburg, etc., R. Co. v. Hart, 
61 Miss. 468. 
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a recovery by plaintiff cannot be denied on the theory 
that the railroad’s violation of the speed ordinance 
was not the proximate cause of the injury.*? 

[§ 1564] J. Contributory Negligence of Owner— 
1. Availability and Effect as Defense—a. In General. 
The owner of animals as well as the railroad *com- 
pany?‘ must exercise ordinary care to prevent their 
injury;° and, if he fails to do so, the common-law 
doctrine of contributory negligence, as followed gen- 
erally in negligence cases,'® applies, and if his fail- 
ure contributes directly to the injury complained 
Contributory negligence 
is available as a defense, even though it consists mere- 
ly of plaintiff’s violation of a statutory duty,?® pro- 
vided it contributes directly to the injury.?° It has 
been held that the availability of this defense is in 
no way affected by the statute making railroads lable 
for injuries to live stock unless the railroad can prove 


of,?”7 he cannot recover.1§ 


13. Galveston, etc., R. Co. v. Liuz- 
za, (Tex. Civ. A.) 201 SW 1043. 

14, Duty of railroad see supra § 
1530 et seq. 

15. See cases infra note 18. 

“This instruction placed an abso- 
lute duty upon young Fuqua of driv- 
ing the cattle off the track, and predi- 
cated the conclusion of negligence on 
his part upon his failure to have done 
so, if he could, by any means or at 
any hazard, have accomplished this 
before the cattle were injured. In the 
circumstances hypothesized in the 
charge all the law required of this 
servant was that he should have exer- 
cised the care, prudence, and diligence 
an ordinarily prudent man would 
have exercised under like circum- 
stances. By exacting too high a duty 
of this agent of the plaintiff, this in- 
struction was necessarily highly 
prejudicial to the plaintiff.” Fuqua v. 
Southern R. Co., 201 Ala. 164, 165, 77 
S 690. 

16. See Negligence § 500 et seq. 

17. See cases infra note 24. 

18. Ala.—Fuqua v. Southern R. 
Co., 201 Ala. 164, 77 S 690. 

Ark.—Geren v. St. Louis, 
Co., 99 Ark. 226, 137 SW 1100. 

Cal.—Flemming v. Western R. Co., 
49 Cal. 253. 

Conn.—Isbell v. New York, etc., R. 
Co., 27 Conn. 393, 74 AmD 78. 

Dak.—Williams v. Northern Pac. R. 
Co., 3 Dak. 168, 14 NW 97. 

Ga.—Macon, etc., R. Co. v. Davis, 13 
Ga. 68; Western, etc., R. Co. v. Poston, 
14 Ga. A. 105, 80 SE 215; Western, 
etc.. R. Co. v. Poston, 12 Ga. A. 124, 


éte.,. Re 


76 SE 1042. 
Ill. Chicago, etc., R. Co. v. Cauff- 
man, 28 Ill. 513; Hartzell v. Alton, 


etc.; Tract. Co., 183 Ill. A. 641 [aff 263 
Ill. 205, 104 NE 1080]; Cleveland, etc., 
‘RR. Co. v. Ducharme, 49 Ill. A, 520; 
‘Pennsylvania Co. v. Edwards, 14 Tl. 
A. 81. 

Ind.—Louisville, ete, R. Co. v. 
Schmidt, 81 Ind. 264; Toledo, etc., R. 
Co. v. Thomas, 18 Ind. 215; Indian- 
apolis, etc., R. Co. v. Wright, 13 Ind. 
213; Lake Erie, etc., R. Co. v. Voliva 
53 Ind, A. 170, 101 NE 338. 

Kan. —Chicago, 6tel Reco 
Wheeler, 80 Kan. 187, TO 1001; 
Union Pac. R. Co. v. Entsminger, 76 
Kan. 746, 92 P 1095. 

Md.—Baltimore, etc., R. Co. v. Lam- 
born, 12 Md. 257. 
Mass.—Bachant v. Boston, ete, R. 


Co., 187 Mass. 392, 73. NE 642, 105 
AmSR 408; Miner vy. Connecticut 
ae R. Co., 153 Mass. 398, 26 NE 
99 


Mo.—Milburn v. Kansas City, etc., 
R. Co., 86 Mo. 104; Gee v. St. Louis, 
ete., R. Co., 122 Mo.- A. 358, 99 SW 
506. 

Nebr.—Sullwald v. Union Pac. R. 
Co., 102 Nebr. 126, 166 NW 190. 

N. J.—Price v. New Jersey R., etc., 
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N. Y.—Poler v. New York Cent. R. 
Co., 16 N. Y. 476; Munger v. Tona- 
wanda R. Co., 4 N. Y. 349, 53 AmD 
ee Cross v. New York Cent., etc., 

Co., 123 NYS 908. 

Ra C.—Roberts v. Richmond, etc., R. 
C88 Ni Co 560: 


Oh.—Baltimore, etc., R. Co. v. MclIl- 


yar, 77 Oh. St. 391, 83 NE 497; Pitts- 
burgh, etc., R. Co. v. Methven, 21 Oh. 
St. 586; Cranston v. Cincinnati, etc., 
R. Co., 1 Handy 193, 12 Oh. Dec. (Re- 
print) 97. 

Or.—Keeney v. Oregon R., etc., Co., 
19 Or.291, 24 P2338. 

Pa.—Scowden v. Erie R. Co., 26 Pa. 
Super. 15. j 

R. I.—Tower v. Providence, ete., R. 
Co. 2) Rs 404, 

Ss. C.—Guess v. South Carolina R. 
Go., 30 S.C 16387, 9°SE 18: 

Tenn.—Nashville, ete. -R. Co. v. 
Spence, 99 Tenn. 218, 41 SW 934. 

Tex.—Galveston, etc., R. Co. v. Gra- 
ham, 46 Tex. Civ. A. 98, 101 SW 846. 

Utah.—Cummings v. Hines, 57 Utah 
382, 194 P 901; Silcock v. Rio Grande 
Wiestern “R:' Co. 22° sUtah 179, 6). P 
565; Bunnell v. Rio Grande Western 
R. Cos, 13 Utah 314, 44 P 927. 

Vt.—Trow v. Vermont Cent. R. Co., 
24 Vt. 487, 58 AmD 191. 

Wash.—Nichols v. Oregon-Wash- 
ineton R., etc., Co., 120 Wash. 262, 206 


12) oe) 
Va.—Jones y. Hines, 85 W. Va. 
igen 102 SE 143. 

Wis.—Fisher v. Farmers’ L. & T. 
Co., 21 Wis. @3. 

Eng.—Haigh v. London, etc., R. Co., 
1F. & F. 646. 

Alta.—Sporle v. Grand Trunk Pace. 
RiyiCowg. @ (Alta. 1984.17 Domi Oks 
17 CanRCas 71, 28 WestLR 271, 6 
WestWkly 827. 

19. .Pittsbureh,- etekn eRe! (Cost Nv: 
Methven, 21 Oh. St. 586. See also 
Negligence § 523. 

20. Alabama Great Southern R. Co. 
v. McAlpine. 71 Ala. 545. See also 
Negligence § 524. 

21. Northern Cent. R. Co. v. Green, 
112 Md. 487, 76 A 90. 

Statutory restriction of common- 
law rule see infra § 1566 

22. Railroad’s negligence as proxi- 
mate cause see supra §§ 1558-1563. 

23. See Negligence § 528 et seq. 

24. Ala. 

R. Co. v. Wedgworth, 208 Ala. 514, 94 
S 549; Southern R. Co. v. Dickens, 45 
S 215; Alabama Great Southern R. 
Co. v. McAlpine, 71 Ala. 545. 

Cal.—Orcutt v. Pacific Coast R. Co., 
85 Cal. 291, 24 P 661: Richmond v. 
Sacramento Valley R. Co., 18 Cal. 351. 

Conn.—Isbell v. New York, etc., R. 
Co., 27 Conn. 393, 71 AmD 78. 

Mo. —Kirkpatrick v. Missouri, 
R.-Co;,° 71 "Mom Aire6o. 

Nebr ——Sullwald v. Union Pac. R. 
Co., 102 Nebr. 126, 166 NW 190. 

N. C.—Roberts v. Richmond, etc., R. 
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that the injury was committed without any hegli- 
gence on its part.?? 

Proximate cause.?? 
to preclude recovery, plaintiff’s negligence must be a 
proximate cause of the injury.”* 
entirely without fault may recover if his negligence 
is remote, and the railroad’s negligence is the proxi- 
mate cause of the injury.?° 

Doctrine of last clear chance*® has been applied to 
the negligent killing of domestic animals by a rail- 
So, although plaintiff was negligent, he may 
recover if at the time the injury occurred it might 
have been avoided by defendant in the exercise of 
ordinary care,?® or if, although the-animal was a 
trespasser,?® the injury might have been avoided by 
such care after the animal was discovered.*° 
the doctrine does not apply if plaintiff is guilty of a 
continuing negligence up to the time of the accident 


Following the general rules?* 


But a plaintiff not 


But 


Co., 88 N.C. 560: 

Oh.—Cleveland, ete, R. Co. v. El- 
liott, 4 Oh. St. 474. 

Or.—Moses v. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

S. C-——Sauls v. D)..W. Alderman, 
éte., Co., 55 S. C.-395, 33 - SE 467. 

Vt.—Trow v. Vermont Cent. R. Co., 
24 Vt. 487, 58 AmD 191. 

W. Va.—Washington v. Baltimore, 
ete, oRiiGo., \LIOWi Vand 0. 

25. Ala.—Alabama Great Southern 
R. Co. v. MecDaniel,'192 Ala. 639, 69 S 
60; St. Louis, etce., R. Co. v. Douglass, 
152 Ala. 197, 44 S 677. 

Cal.—Orcutt v. Pacific Coast R. Co., 
85 Cal. 291, 24 P 661; Needham v. San 
Francisco, etc., R. Co., 37 Cal: 409. 

Conn.—Isbell v. New York,, etce., 
Ri Co.2%- Conn, 393, 71 Amp. 78. 

Mo,—Kirkpatrick v. Missouri, ete., 
R..Co., Filo. AL 263 

ws C.—Horner v. Williams, 100 N. 
C. 230, 5 SE 734; Farmer v. Wilming- 
ton, etc.. R. Co., 88 N. C. 564. 

Oh.— Cleveland, Otel; UE. CO. ay.) ta 
liott, 4 Oh. St. 474. 

Or.—Moses v. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

Ss. eer ea ite v. D. W. Alderman, 
etc., Co., Cc. 395, 33 SE. 467. 

W. Va. SP Rites 3h Chesapeake, etc., 
1335 Cé., 9 W. Va. 

26. See Wecligense §§ 539-545. 

27. See cases infra note 28. 

28." U. S—Wabash, etc., R. Co. v. 
Central Trust Co., 23 Fed. 738. 

Ga.—Central R, etc., Co vo Davis; 
19 Ga. 457. 

Ill.—Rockford, ete., R. Co. v. Irish, 
72 Ill. 404; Rockford, etc, R. Co. v. 
Lewis, 58 lll, 49; 
v. Phillips, 14 Ill. A. 265. 

Ind.— Vandalia R. Co. v. Duling, 60 
Ind. A. 332, 109 NE 70. 

Iowa. —Barnard v. Chicago, etc., R. 
Co., 1383 Iowa 185, 110 NW 439; Woos- 
ter v. Ceteees. etc., R. Co., 74 Iowa 
593, 88 NW 425. 

Ky.—Cincinnati Southern R. Co. v. 
Miller, 10 Ky. Op. 515. 

Md.—Northern Cent... Re Seow ave 
Green, 112 Md. 487, 76 A 90; Western 
Maryland R. Co. v. Carter, 59 Md. 306: 
Md, 486. ete., R. Co. v. Mulligan, 45 


Ma 
C.—Farmer a Wilmington, etc., 
R. e 88 N. C. 56 

. D.—Carr v, Minneapolis, etc., R. 
Con 16 N. D. 217, 112 NW 9 

Oh. —Cincinnati, etc., Rh Conmww 
Smith, 22 Oh. St. 927, 10 AmR 729. 

Ww. Va. —Whelan vy. Baltimore, etc., 
R. Co., 70 W. Va. 442, 74 SW 410; 
Washington Vv. Baltimore, 6UG, Con, 
17 W. Va..190. 

Ont.—Campbell Ne Hahei Western 
Ri Gol, Loi. @. Bk \ 

29. Duty ‘to tocaehauinw animal 
generally see supra § 1551. 

30. Cleveland, etc., R. Co. v. Ah- 
rens, 42 Ill. A. 434; Witherell v. Mil- 
waukee, ete, R. Co. 24 Minn. 410; 
Missouri, etc., R. Co. Byrd, 58 Tex. 
Giy. A. 612, 124 SW 593. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1564-1566] 


and might have himself avoided the collision if he 
had been in the exercise of due eare.*4 

[§ 1565] b. In Actions Based on Statutory Liabil- 
ity—(1) In General. Contributory negligence is a 
good defense to an action for injury to animals 
whether the action is based upon common-law or stat- 
utory grounds,*? except where the statute imposes 
the lability by way of a penalty or otherwise clearly 
restricts the application of the doctrine.*? So it is 
held that contributory negligence is a defense under 
statutes in terms making a railroad liable for all dam- 
ages to stock done by its cars or locomotives,** or 
damages due to a failure to give signals,** or making 
proof of the injury prima facie é¢vidence of negligence 
and placing the burden of proof upon the company 
to show that the injury was not due to its negli- 
gence.?° 

[§ 1566] (2) Under Fencing Statutes.*7 The 
rule varies in the different jurisdictions as to the 
availability of contributory negligence as a defense 
under the fencing statutes.*® Of course, where the 
statute expressly provides that-contributory negli- 
gence may be set up as a defense,®® such defense is 
available.*® 


31. Dunlap v. Chicago, etc.,.R. Co., 
87 Kan. 197, 123 P 754. 

32. Baltimore, etc., R. Co. v. Me- 
Hivar WieOhn.. St. 391, 83> NE- 497; 


133 P 209. 


RAILROADS 


is, etc., R. Co. v. Steele, 37 Okl. 536, 


Vt.—Burnham vy. Rutland R. Co., 88 
Vt. 34, 90 A 792; Harwood v. Benning- 
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Statutes imposing liability. In some jurisdic- 
tions, where the action is based on a statute requir- 
ing railroads to construct and maintain fences and | 
imposing liability for injuries to animals caused by 
their failure te do so,*! it is held that contributory 
negligence on the part of the owner is no defense,*” 
in actions based upon either a total failure to fence 
or a failure to keep the fences in a proper state of 
repair ;*® but the rule does not apply where the 
accident occurred at a place not required to be 
fenced,** and it does not permit a recovery where a 
person willfully abandons an animal to destruction 
or voluntarily exposes it to a known danger.*® But 
in other jurisdictions requiring fencing and imposing 
liability for failure to fence, contributory negligence 
has been held to be a defense*® even in ease of a total 
failure to fence.47 Where the statute expressly pro- 
vides that every railroad company failing to fence 
its tracks against stock running at large shall be 
liable for all injuries unless occasioned by the “wil- 
ful act of the owner or his agent,”48 the same rule 
of absolute lability of the railroad except for in- 
juries caused by plaintiff’s willful acts is followed ;*? 
but this absolute liability, in the absence of a willful 


contributory negligence was held 
available as a defense both in actions 
based on failure to fence (Curry v. 
Chicago, etce., R. Co. 43 Wis, 665 


Pittsburgh, etc., R. Co. v. Methven, 21 
Oh. St. 586; Curry v.,Chicago, etc., R. 
Co., 43 Wis. 665. 

33. See infra § 1566. 
ligence §§ 530, 532. i 

34. Macon, ete., R. Co. v. Davis, 
13 Ga. 68. 

35. Cincinnati, etc., R. Co. v. Hiltz- 
hauer, 99 Ind. 486. 

36. Norfolk, ete., R. Co. v. Smith, 
104 Md. 72, 64 A 317; Western Mary- 
land R. Co. v. Carter, 59 Md. 306; 
Keech v. Baltimore, ete., R. Co., 17 
Md. 32; Baltimore, etc., R. Co. v. Lam- 
born, 12 Md. 257. 

37. Allowing animals to go at 
large see infra §§ 1577, 1578. 

Failure of landowner to maintain 
railroad fences see infra § 1573. 

38. See cases infra this section. 

39. See statutory provisions. 

40. Keeney v. Oregon R., etc., Co., 
19° Or. 291, 24 P 2335. Hindman v. 
Oregon, R., etc., Co., 17 Or. 614, 22 P 
116; Nashville, etc., R. Co. v. Spence, 
99 Tenn. 218. 41 SW 934. 

41. See statutory provisions; and 
supra § 1470. 

42. Ind.—Louisville, etce., R. Co. v. 
Whitesell, 68 Ind. 297; Louisville, 
etc. R. Oo, ve Cahill, 63 Ind. 340; 
Indianapolis, ete., R. Co. v. Wolf, 47 
Ind. 250; Jeffersonville, etc., R. Co. 
v. Ross, "37 Ind. 545;° Toledo, etc., R. 
Co. v. Cary, 37 Ind. 172; Bellefon- 
taine R. Co. v. Reed, 33 Ind. 476; Jet- 
fersonville, ete., R. Co. v. Dunlap, 29 
Ind. 426; Jeffersonville R. Co. v. Ap- 
plegate, 10 Ind. 49; Indianapolis, etc., 
RM. Co. V. Townsend, 10 Ind. 38; To- 
ledo, etc., R. Co. v. Jackson, 5 Ind. A. 
547, 32 NE 79 swChicagee; etc.) evn. 60. 
av, Brannegan, 5 Ind. A. 540, 32 NE 
790; Terre Hauie, etc. R. Co. v. 
Schaefer, 5 Ind. A. 86, 31 NE 557. 

Kan.—Atchison R. Co. v. Paxton, 75 
Kan. 197, 88 P 1082. 

Mich. —La Flamme v. Detroit, ete., 
ae) Cos) 109) Mich... 509, .67 NW 556; 
Grand Rapids, etc., R. Co. v. Cameron, 
45 Mich. 451, 8 NW 90) lint, ctc.; R. 
Co., v.- Lull, 28 Mich. 510. 

Nebr.—Burlington, Sten” Ru. Cow: 
Webb, 18 Nebr. 215, 24 NW _ 706, 53 
AmR 809; Burlington, etc., R. Co. v. 
Franzen, 15 Nebr. 365, 18 Nw 511. 

N. Y.—-Corwin v. New York, etc., R. 
Co., 13 N. Y. 42 [disappr Marsh v. 
New York, etc., R. Co., 14 Barb. 364]; 
Tator v. Rutland R. Co., 231 App. Div. 
675, 224 NYS 731. 

Okl.—Midland Valley R. Co. v. Har- 
desty, 38 Okl. 559, 134 p 400; St. Lou- 


See also Neg- 


ton, etc,, R: Co., 67 Vt. 664,732 A 7215 
Congdon v. Central Vermont Rico; 56 
Vt. 390, 48 AmR 793; Mead v. Bur- 
lington, ete; RiiCo:, 52 Vt. 278. 

[a] Reason for this view.— ‘Were 
this a common-law action it is clear 
that such contributory negligence 
would be a defense. . . itis an 
action given expressly by a statute, 
the purpose of which is not merely 
to compensate the owner of property 
destroyed for his loss, but to enforce 
against the railway company an ob- 
ligation they owe to the public. The 
statute is a police regulation, adopted 
as much for the security of passen- 
gers as for the protection of prop- 
erly.) 3 -_And the decisions may 
almost be said to be uniform that in 
cases like the present, arising under 
such statutes, the mere negligence of 
the plaintiff in the care of his proper- 
ty can constitute no defense. . 
Indeed, if contributory negligence 
could constitute a defense the purpose 
of the statute might be in a great 
measure, if not wholly, defeated, for 
the mere neglect of the railway com- 
pany to observe the directions of the 
statute would render it unsafe for the 
owner of beasts to suffer them to be 
at large or even on his own grounds 
in the vicinity of the road, so that if 
he did what, but for the neglect of 
the company, it would be entirely safe 
and proper for him to do, the very 
neglect of the company would consti- 
tute its protection, since that neglect 
alone rendered the conduct of the 
plaintiff negligent.’ Flint, etc. R. 
Co. v. Lull, 28 Mich. 510, 515. 

43. Harwood v. Bennington, etc., 
R. Co., 67 Vt. 664, 32 A 721; Congdon 
v. Central Vermont R. Co., 56 Vt. 390, 
48 AmR 7938. See Brady v. Rens- 
selaer, etc., R. Co., 1 Hun (N. Y.) 378, 
3 Thomps. & C. 537) But see rev ies Se 
Cayuga; ete; R..Co., 26.N.7Y. 

44, Lafayette, etc., R. Co. v. Sess 
er, 6 Ind. 141. 

‘At what places see supra §§ 1486— 
1501. 

45. See infra § 1569. 

46. Whittier v. Chicago, etc., R. 
Co., 24 Minn. 394; Gee v. St. Louis, 
ete., R. Co., 122 Mo. A. 358, 99 SW, 
506; Pittsburgh, etc., R. Co. v. Meth- 
ven, 21 Oh. St. 586; Southern Kansas 
R. Co. v. McKay, (Tex. Civ. A.) 47 
SW. 479. | 

47. See cases supra note 46. 

[a]_ In Wisconsin (1) prior to an 
amendatory statute enacted in 1881, 


[disappr Brown v. Milwaukee, etc., R. 
Co., 21 Wis. 39, 91 AmD 456, and dist 
Antisdel v. Chicago, ete., R. Co., 26 
Wis. 145, 7 AmR 44; McCall v. Cham- 
berlain, 13 Wis. 6371) (2) and on fail- 
ure to repair (Lawrence v. Milwaukee, 
etc., R. Co., 42 Wis. 322; Jones v. She- 
boygan, etc., R. Co., 42 Wis. 306 [overr 
Brown v. Milwaukee, etec., R. Co., su- 
pra]). (3) In a decision under that 
statute, it was held that the defense 
was still available where the action 
was based on failure to repair, but in- 
timates that the railroad’s liability 
for failure to. fence was absolute. 
Martin v. Stewart, 73 Wis. 553, 554, 41 
NW 538 (“Sec. 1810, R. S., as amend- 
ed by ch. 198, Laws of 1881, after. 
charging railway companies with the 
duty of constructing fences and cat- 
tle-guards, provides that, ‘until such 
fences and cattle-guards shall be duly 
made, every railroad corporation own- 
ing or operating any such road shall 
be liable for all damages done to cat- 
tle, horses, or other domestic animals, 
or persons thereon, occasioned in any 
manner, in whole or in part, by the 
want of such fences or cattle-guards; 
but after such fences and cattle- 
guards shall have been in good faith 
constructed, such liability shall not 
extend to damages occasioned in part 
by contributory negligence, nor to de- 
fects existing without negligence on 
the part of the corporation or its 
agents.’ This statute is plain and un- 
ambiguous, and admits of but one 
construction. Until fences are erect- 
ed along the right of way, pursuant to 
the statute, the liability of the per- 
sons or company operating the rail- 
way for injuries occasioned in whole 
or in part by the want'of such fences, 
is absolute; but after such fences are 
once in good faith constructed, al- 
though thereafter they are destroyed 
or become defective, an action for an 
injury alleged to be caused thereby 
will be defeated if it appear that the 
plaintiff was himself guilty of negli- 
gence which directly contributed to 
the injury’’). 

48. See statutory provisions; and 
supra § 1479. 

49. Enix v. Iowa Cent. R. Co., 114 
Iowa 508, 87 NW 417; Anderson vy. 
Chicago, etc., R. Co., 98 Iowa 561, 612 
NW 1058; Moody v. Minneapolis, etc., 
R. Co., 77 Iowa 29, 41 NW 477; Krebs 
v. Minneapolis, ete., R. Co., 64 Iowa 
670, 21 NW 181; Inman v. Chicago, 
etc., R. Co., 60 Iowa 459, 15 NW 286; 
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act, applies only to stock running at large and not 
when under the control of the owner.°° 

[§ 1567] c. Comparative: Negligence. Independ- 
ently of statute, the doctrine of comparative negli- 
gence no longer exists in any state.°! But following 
the decisions in negligence cases generally where 
statutes have adopted a modification of the compara- 
tive negligence rule,®? it has been held in a few states 
that the effect of plaintiff’s negligence as against the 
railroad which is also guilty of negligence is to re- 
duce the amount of damages recoverable in propor- 
tion to the amount of default attributable to plain- 
tiff;°* but under these statutes plaintiff can recover 
nothing if his own negligence was the sole cause of 
the injury®* or if defendant was in the exercise of 
ordinary eare.®® 

[§ 1568] d. Where Railroad’s Negligence Is Will- 
ful, Wanton, or Gross. If animals are injured 
through the wanton or willful misconduct of the rail- 


road company’s employees, the company will be ha-- 


ble therefor notwithstanding the owner may have 
been negligent,>® or permitted his animals to be un- 
lawfully at large.” And where the killing is due 
to the operation of a train, willful negligence can be 
predicated only on the fact that the men in charge 
of the train saw the animals in their place of danger 
in time to avoid injuring them.®® 

[§ 1569] e. Willful and Intentional Acts of Own- 
er. A person cannot recover for injuries to an ani- 
mal which he willingly abandons to destruction or 
voluntarily exposes to a known danger.®® The rule 
applies to cases under the fencing statutes®® where 
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ordinary contributory negligence on the part of plain- 
tiff is not a defense,*? especially where the statute 
in express terms provides for liability of the railroad 
unless the injuries are occasioned by the “wilful 
act of the owner or his agent;’®? and also to cases 
under the Canadian statute providing for lability 
of the railroad to owners of animals at large and 
killed or injured upon its tracks, unless it established 
that the accident happened through the “negligence 
or willful act or omission of ‘the owner or his 
agent.’’°3 To constitute a willful act, there must 
be something more than mere negligence; there must 
be a positive act in some way connected with the 
injury,°* as where the owner turns out stock direct- 
ly upon a railroad right of way;®° or permits a blind 
animal to run at large in the vicinity of a railroad 
track;°° or stands by and willfully refuses to drive 
an animal from the track out of the way of an ap- 
proaching train where he has ample time and oppor- 
tunity to do so;®* or turns horses loose in a shed 


for the night;°* or fails to repair a defective fence | 


inclosing his pasture through which his animal es- 
capes to defendant’s unfenced track.°® It has been 
held not to be a willful act to turn an animal out in 
a highway for the purpose of driving it across a rail- 
way track to a pasture;*° or to leave stock on land 
adjoining a,railroad track knowing that a gate in 
the railroad fence is defective;*1 or to rely on stock 
keeping together by tethering one of the oxen;’? or 
to allow stock to run at large upon the owner’s prem- 
ises in close proximity to a railroad track;*? or to 
permit stock to be at large in violation of stock 


. Stewart v. Burlington, ete., R. Co., 32 
Iowa 561. 

_ 50. Smith v. Chicago, etc., R. Co., 
34 Iowa 96. 

51. See Negligence § 595. 

[a] Formerly, in Illinois, ‘it was 
held in conformity with the compara- 
tive. negligence rule which was fol- 
lowed in that state that: (1) Plain- 
tiff, allowing his cow to run at large 
contrary to the ordinance, could re- 
cover against the railroad running its 
train through a town at a prohibited 
speed and without warning signals 
and killing the cow. Indianapolis, 
eter, oe. CO. Ve Peyton, “TOI IL. ov3 20: 
(2) Plaintiff, wrongfully permitting 
his colt to run at large, may recover 
against a railroad where it appears 
that the engineer whistled for brakes 
and it was not done and no reason was 
given for not doing it, and that in 
consequence thereof the colt was 
killed. Toledo, etc., R. Co. v. McGin- 
nis, 71 Ill. 346. (3) Plaintiff, alleged 
to have put too many mules into a pen 
adjoining a railroad, cannot recover 
‘if the mules are frightened and get 
onto the railroad and are killed, un- 
less the negligence of the railroad 
is more gross than plaintiff's. Illinois 
Cent. R. Co. v. Middlesworth, 43 Ill. 
64. (4) Plaintiff, allowing animals 
to run loose where defendant was not 
obliged to fence, cannot recover in the 
absence of showing that defendant 
was guilty of greater negligence, Il- 
linois Cent. R. Co. v. Goodwin, 30 Ill. 
117. (5) Plaintiff, turning a cow out 
on a common with her head tied down 
to her hind foot, and close to a rail- 
road, cannot recover as against a de- 
fendant guilty of negligence in keep- 
ing a crossing in repair. Peoria, etc., 
Re Core ven villler, te El VAN | 375. C6) 
Doctrine now repudiated see Negli- 
gence § 595 note 5. 

52. See Negligence §§ 596-598. 

TL OG Savannanh,.etc., KR. Co...v,.. Cos- 
ens, 46 Fla. 237, 35 S 398; Georgia R., 
etc., Co. v. Neely, 56 Ga. 540. 

54. Savannah, etc., R. Co. v. Cos- 


ens, 46 Fla. 237, 35 S 398. 

55. Georgia R., etc., Co. v. Neely, 
56 Ga. 540 (defendant is not to be 
deemed in fault at all unless shown 
to have failed to exercise ordinary 
care or reasonable diligence, and for 
failure to exercise a higher degree of 
care it is not required to contribute 
anything). 

56. U. Si—Wabash, etc., R. Co. v. 
New York Cent. Trust Co., 23 Fed. 738. 

Iowa.—Barnard v. Chicago, ete., R. 
Co., 183 Iowa 185, 110 NW 439. 

Mich. —McDonald v. Chicago, ete¢., 
R. Co., 51 Mich. 628, 17 NW 210. 

Mo. “Clem v. Wabash R. Co., 72 Mo. 
A, 433. 

Or.—Holstine y. Oregon, ete., R. Co., 
8 Or. 168. 

57. Louisville, etc., R. Co. v. Du- 
laney, 43 Ill. A. 297; Detroit, ete. R. 
Co. v. Barton, 61 Ind. 2938; Lafayette, 
ete., R. Co. v. Shriner, 6 Ind. 141; 
Windsor v. Hannibal, etc., R. Co., 45 
Mo. A. 123; Pritchard v. La Crosse, 
ete., R. Co., 7 Wis. 232. 

58. Lindemann v. Chicago, ete., R. 
Co., 154 Minn. 368, 191 ees 825. 

59. . Ida. —McDonald Great 
Northern R. Co., 5 Ida. 8, 16 P 766. 

Ind.—Ft. Wayne, Ste ok PConkv: 
Woodward, 112 Ind. 118, 13 NE 260; 
Welty v. Indianapolis, ete., Rs Coor1o: 
Ind. 55, 4 NE 410; Knight Vv. Toledo, 
etc., R. Co., 24 Ind. 402. 

N. D.— Wes t v- Northern Pac. R: 
Co., 18 N. D. 221, 100 NW 254; Wright 
v. Minneapolis, 'etc., Ri Co, 12 N: D. 
159, 96 NW 3824 

Oh.—Cranston v. Cincinnati, ete.. R. 


Co., 1 Handy 193, 12 Oh. Dec. ¢Re- 
print) 97. 

Or.—Keeney v it Naa ete, \Co., 
19 Or. 291, 24 P 23 


Utah. —Bunnell Vv. Yi Grande West- 
ern R. Co., 18 Utah 314, 44 P 927. 

Wash.—Dickey v. Northern Pac. R. 
Co, ,L9 Wash: 350; Soekos 14 

60. See supra § 1566. 

61. Welty v. Indianapolis, ete., R. 
Co., 105 Ind, 55, 4 NE 410; Knight v. 


Toledo, etc., R. Co., 24 Ind. 402. 

62. Enix v. Iowa Cent. R. Co., 114 
Iowa 508, 87 NW 417; Anderson v. 
Chicago, etc., R. Co., 93 Iowa ‘561, 61 
NW 1058; Moody v. Minneapolis, etc., 
RwiCos 77 Iowa 29, 41 NW 477; Krebs 
v. Minneapolis, etc., R.2Go., 64 Iowa 
670, 21 NW 1381; Inman v.~°Chicago, 
ete. Ri Cogr60 Iowa 459, 15 NW 286; 
Stewart Ws ‘Burlington, ete., Ry Coz, 33 
Iowa 561. 

63. See infra § 1579. 

64. Ida.—McDonald Vv. Great 
Northern R. Co., 5 Ida. 8, 46 P 766. 

Ind.—Knight v. Toledo, etc., FR. Coz, 
24 Ind. 402. 

Towa.—Krebs v. Minneapolis, ete., R. 
Co., 64 Iowa 670, 21 NW 181; Stewart 
y,. Burlington, ete., R— Co, 732) Lowa 


Mo.—Milburn v. Kansas City, etc., 
R.Co., 86 Mo. 104. 

N. Y¥.—Tator v. Rutland R. Co., 221 
App. Div. 675, 224 NYS 781. 

Que. —Renaud v. Canadian Pac. R. 
Co., 13-CanRCas 358. 

Sask.—Fair v. Canadian Pac. R. Co., 
9 WestLR 202. 

65. McDonald ay es Northern R. 
Co.) 5 Ida..8, 46. P 7 

66. Knight Ve noleas, etcesaRa Co; 
24 Ind. 402 

67. Welty v. Indianapolis, ete., R. 
Co., 105 Ind. 55, 4 NE 410; Moody v. 
Minneapolis, ete., RAC; 77 Iowa 29, 
41 NW 477; Milburn v. Kansas City, 
a R. Co., 86 Mo. 104. 

Fair v. Canadian Pac. R. Co., 
(Sask) 9 WestLR 202. . 

69. Renaud y. Canadian Pac. R. 

o., (Que.) 13 CanRCas 358. 

70. Smith v. Kansas mee ete., R. 
Co., 58 Iowa 622, 12 NW 61 

71. Bnix v. Iowa Cent. a Co... eas 
Iowa 508, 87 NW 417; Tator v. Rut- 
land RI Coy, 221 Appy Wiv,. G15, 24 
NYS 731. 

72. Waite v. Grand Trunk Pac. R. 
Co., 11 Alta. L. 260, 27 DomLR 549, 34 
WestLR 92) 320; 10 WestWkly 486. 

73. Lee Vv. Minneapolis, ete., R. Co., 
66 Iowa 131, 23 NW 299. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1569-1572] 


laws." 
[§ 1570] 2. Driving Animals over or along Tracks 
—a. InGeneral. It is the duty of a person in charge 
of animals to exercise ordinary care when attempting 
to drive them across a railroad track.“® If the driv- 
er fails to exercise ordinary care and thereby con- 
tributes to the injury complained of, the owner can- 
not recover,’® the forfeiture of his right to recover 
depending on the acts of the driver,’” independently 
of his age,** or the extent to which intoxication had 
deprived him of the control of his actions.7® Subject 
to the qualification that he take all reasonable precau- 
tions,®® the owner lras a right to presume that the 
railroad will operate its trains in a lawful and prop- 
er manner,*? and that at public crossings the crossing 
itself will be in a safe condition.’ What constitutes 
ordinary care on the part of the driver depends upon 
the circumstances of the particular case,** and is 
ordinarily a question for the jury.*+ 
[§ 1571] b. Duty To Stop, Look, and Listen. Be- 
fore going on to the track, a person must look and 
listen for approaching trains,*® even though the reg- 
ular train has just passed.*® There is no particular 
distance from the crossing at which a person must 
look and listen, each case depending upon its own cir- 
cumstances;** but extra precautions must be ob- 
74. Krebs v. Minneapolis, ete. R. 
Co., 64 Iowa 670, 21 NW 131; Spence 
v. Chicago, etc., R. Co., 25 Iowa 139. 76; 
75. See cases infra this section. P 718. 
76. Ala.—Highland Ave. R. Co. v. 81. 
Sampson, 91 Ala. 560, 8 S 778. 
Ark.—St. Louis, etc., R. Co. v. Port- 82. 
is, 81 Ark. 325, 99 SW _ 66. Coy 
Cal.—Flemming v. Western Pac. R. 
Co., 49 Cal. 253. 


Conn.—Beers vy. Housatonuc R. Co., 
19 Conn. 566. 
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atonuc: R. Co.,,19 Conn. 566: 
apolis, etc., R. Co. v. Hamilton, 44 Ind. 
Snook vy. Clark, 20 Mont. 230, 50 


Reeves v. Delaware, 
Co., 30 Pa. 454, 72 AmD 713. 
Tankard v. Roanoke R., 
117 N. C. 558, 23 SE 46. Co. 

[a] Condition causing horse to 
balk.—That a horse not shown to be 
of bad character balked in attempting 
to draw a heavy load over a crossing 
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served where there are other noises which would in- 
terfere with such person’s hearing approaching 
trains,** or where the view of the track in either di- 
rection is obstructed before reaching the point of 
danger ;*® and where the view of the track is so ob- 
structed, it is the duty of a person driving a drove of 
animals along the road before him to go forward and 
look for approaching trains before attempting to 
cross.?° j 

[§ 1572] 8. Use of Own Premises adjoining or 
near Track notwithstanding Absence of, or Defect 
in, Fence. Where a railroad company is required 
by law to fence its tracks, it is not contributory neg- 
ligenee on the part of an adjoining landowner, al- 
though knowing the road to be unfenced, to turn 
stock into his inclosure or pasture them upon his 
own fields through or along which the railroad 
runs,®? or in which it has constructed a farm eross- 
ing without gates,°? or to allow his stock to graze on 
a highway if the highway is upon his own land.°? 
In the absence of any statute or agreement as to 
fences, it is ordinarily held not to be contributory 
negligence for a landowner to allow his stock to run 
upon his own land through which an unfenced rail- 
road runs,°* although there may be other circum- 


stances in the case precluding a recovery.?® Al- 
Indian- Minn.—Schubert v. Minneapolis, 
etc., R. Co., 27 Minn. 360, 7 NW 3866. 
Mo. —Donovan Ne Hann'pal, etc,, RB. 
‘Cox oo Mo. 147, 1 SW 232. 
N. H.—Cressey v. Northern R. Co., 
59 N. H. 564, 47 AmR 227. 
N. Y.—Shepard v. Buffalo, ete., R. 
3b Nee 64s 
N. C.—Howard v. Ere hs Mfg. 
Co., 179 N. C. 118, 101 Sm4 
Tex.—Missouri, etc., RR. om v. At- 
taway, (Civ. A.) 180 SW 1151; Texas, 


ete.” R- 


etc., 


1ll.— Toledo, etc., R. Co. v. Head, 62 
Tie 233 -Ohio, ete:, R. Co. v: Haves, 
42 Ill. 288. 

Iowa.—McGill v. Minneapolis, etc., 
R. Co., 1138 Iowa 358, 85 NW 620. 

Kan.—Union Pac. R. Co. v. Ents- 
minger,:76 Kan. 746, 92 P 1095. 

Minn.—Snell. v. Minneapolis, etc., R. 
Co., 87 Minn. 253, 91 NW 1108. 

N. J.—Nolan v. he ea Rs Coy 167 
ING dt) be, 24° 50 A 34 

N. Y.—Clark v. Ee etc., R. 
Cos Li °Barb. 112. 

N. C.—Forbes v. Atlantic, etc., R. 
pei 76 N. C. 454. 

D.—West v. Northern Pac. R. 
Con 43 N. D. 221, 100 NW 254. 

Oh. —Norfolk, ’ete., R. Co. v. Great 
China Tea Co., 26 Oh. Cir. Ct. 547; 
Balser v. Chicago, etc., R. Co., 9 OhS 
&CP 523, 7 OHNP 482. 

Pa.—Reeves v. Delaware, etc. R. 
Co., 30 Pa. 454, 72 AmD 713. 

Tex.—Gulf, ete., R. Co. v. Dodson, 
Setex VA eCive Cas §§ 394: 

[a] Driving stock along track not 
for the purpose of crossing but for 
the purpose of subsequently driving 
it along the track between the right 
of way fences is culpable negligence 
on the part of the owner. Davidson 
v. Central Iowa R. Co., 75 Iowa 22, 39 
NW 163 

[b] Driving team on crossing at 
such high rate of speed at night as 
to make it impossible to avoid colli- 
sion with others rightfully thereon is 
such contributory negligence as will 
bar a recovery for injuries caused by 
the team running into a train upon 
the crossing, although the crossing 
lights indicated that the crossing was 
open. Chicago Bd. of Underwriters v. 
Chicago, etc., R. Co., 44 Ill. A. 253. 

77. See cases infra notes 78, 79. 

78. McGill v. Minneapolis, etc., R. 
Co., 113 Iowa 358, 85 NW 620. 

79. Balser v..Chicago, etc., R.-Co., 
9 OhS&CP 523, 7 OhHNP 482. 

80. Wabash, etc., R. Co. v. Central 
Trust Co., 23 Fed. 738; Beers v. Hous- 
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left in a very improper condition by 
the railroad is not such negligence as 
to prevent plaintiff from recovering 
for an injury occasioned by a colli- 
sion with the train. Stucke v. Mil- 
waukee. etc., R. Co., 9 Wis. 202. 

83. Bewernitz v. Detroit, etc., R. 
Co., 195 Mich. 528, 161 NW 976, LRA 
1917E 767; Tuthill vy. Northern Pac. 
R. Co.,. 50 Minn: 113,°52 NW 384; 
Clark v. Syracuse, ete., R. Co., 11 
Barba GNA Ye ebiae 

84. See infra § 1710. 

85. Ala.—Highland Ave., etc, R. 
Co. v. Sampson, 91 Ala. 560, 8 S 778. 

Cal.—Flemming v. Western Pac. R. 
Gor, 49) Cal. 25:35 

Iowa.—McGill v. Minneapolis, etc., 
R. Co., 113 Iowa 358, 85 NW 620. 

Kan.—Chicago, ete, R. Co. v. 
Wheeler, 80 Kan. 187, 101 P 1001; 
Union Pac. R. Co. v. Entsminger, 76 
Kan. 746, 92 P 1095. 

Minn.—Snell v. Minneapolis, ete., R. 
Co.. 87 Minn. 253, 91 NW 1108. 

N. J.—Nolan v. Central R. Co., 67 
N. J. L. 124, 50 A 348. 

N. Y.—Thompson v. New voy etc., 
Ry meet 110 N. Y. 636, 17 NE 690. 

D.— West v. Northern Pac. R. 
he "13 N. D. 221, 100 NW 254. : 

Pa.—Salathe v. Delaware, etc., R. 
Co., 28 Pa. Super. 1. 

Tex.—Gulf, etc., R. Co. v. Dodson, 
3 Tex. A. Civ. Cas. § 394. 

86. McGill v. Minneanvolis, ete., R. 
Co., 113 Iowa 358, 85 NW 620. 

87. 'Thompson v. New York, etc., R. 
Co., 110 N. Y. 636, 17 NE 690. 

88. Flemming v. Western Pac. R. 
Corme or Oa leaioe 

89. West v. Northern Pac. R. Co., 
13 N. D. 221, 100 NW 254. 

90. Snell v. Minneanolis, ete., R. 
Co.. 87 Minn. 253. 91 NW 1108. 

91. Cal.—McCoy v. California Pac. 
R. Co., 40 Cal. 532, 6 AmR 623. 

Kan.—Atchison, ete.. R. Co. v. Gab- 
bert, 34: Kan. 132, 8 P 218. 

Me.—Wilder v. Maine Cent. R. Co., 
65 Me. 332, 20 AmR 698. 


etc., R. Co. v. Sproles, 47 Tex. Civ. A. 
294, 105 SW 521; Ft. Worth, etc., R. 
Co. ve Hickox (Giv. A.) 103 Sw 202. 
Ont.—Palo v. Canadian Northern R. 
Co., 29 Ont. L. 418, 14 DomLR 902, 
25 OntWR 165, 16 CanRCas nls Davis 
wey Camediem Pac. *R. ‘Corn ale ‘Ont. A. 
[a] Reason for rule.—‘‘The owner 
of land has a right to use it in a 
natural and ordinary way for the pur- 
poses for which it is fit. This right 
does not depend upon the performance 
or non-performance of any duty or 
obligation enjoined by law upon an- 
other in respect to his land. He has 
a right to expect that the require- 
ments of Mw will be complied with, 
and to act accordingly; nor does his 
knowledge that they have not been, 
affect his right of use one way or the 
other. If it did, the neglect of another 
to obey the law might operate to pre- 
vent him from the lawful use of his 


own property.’ Wilder v. Maine 
Cent R. Co., 65 Me. 332,)339, ,20°AmmR 
698. 


92. Horn v. Atlantic, etc., R. Cb., 
35 Ne H. 169; White v. Concord R. 
Co., 30 N. H. 188. 

93. Cressey v. Northern R. Co., 59 
N. H. 564, 47-AmR 227. 

94. Birmingham Mineral R. Co. v. 
Harris, 98 Ala. 326, 1383'S 877; Louis- 
ville, etc., R. Co. v. Milton, 14 B. Mon. 
(Ky.) 75, 58 AmD 647; Horer sy. 
Williams, -100 N. C. 230, 5 SE 734; 
Harmon v. Columbia, ete., R. Co., 32 
S: ©7127, 20°SH 877, 17 AmSRis43: 

95. Galveston, etc., R. Co. v. Grace, 
Ghex. Civ. A.) 1643S Wiese 

[a] Blind bridles.—While it is not 
contributory negligence for a land- 
owner to turn horses out into his own 
field to graze, it may be contributory 
negligence barring recovery for him to 
turn them out with blind bridles on 
them so as to render them incapable 
of avoiding the danger. St. Louis, 
etc), R’ Co. vs Todd, 36 Hi, -409: 


82 [52° C.J.) 
though there are decisions to the contrary,°®® it is 
held by the weight of authority that, where it is the 
duty of the railroad, either under the statute,®” or 
by contract with the landowner,®® to keep the fences 
in repair, it is not contributory negligence for an ad- 
joining landowner to turn his stock upon his own 
premises adjacent or accessible to such fences, al- 
though he knows that they are out of repair,®® or 
knows that the cattle guards are defective,’ or that 
the gates or bars in such fences which it is the duty 
of the company to maintain are defective or inse- 
cure,? or that his animals had previously escaped 
from the inelosure because of the same defects.* 
And it is not contributory negligence for another to 
pasture his cattle in a field adjacent to the track 
with knowledge of the defective condition of the 
fence or gate.t The existence of a stock law does 
not affect the right of a landowner to permit his 
stock to run upon his own inclosed premises.° 

[§ 1573] 4. Conduct with Respect to Fences, 
Gates, and Bars®°—a. Failure To Construct and 
‘Maintain. In the absence of any statute or agree- 
ment requiring him to do so, it is not contributory 
negligence in a landowner not to fence against a 
railroad which runs through or along his own land,’ 
even though the railroad is required by law to fence 
its tracks and has failed to do so.* The fact that 

[b] -Lurning on to right of way.— 


Where the owner turns his stock into 
the railroad right of way in order that 
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der, 40 Oh. St. 173; 
R. Co. v. Smith, 38 Oh. St. 410. 
Tex.—Quanah, etc., R. Co. v. Price, 9. 


ae 


— [§§ 1572-15738 
the statute provides that in such cases the landown- 
er may construct the fences and recover the value 
thereof from the railroad does not change the rule.? 
In the absence of statute or agreement, it is not con- 
tributory negligence for a landowner to fail to main- 
tain or to keep in repair the fences or gates dividing 
his land from the railroad right of way,?° even 
though the statute allows him to do so if the rail- 
road does not,!! unless the defect is easily repaired 
without any considerable cost or labor and a failure 
to do so would probably result in an injury to his 
stock. : j 

Under statute or agreement. If the landown- 
er has expressly agreed to, construct, maintain, or 
repair the fences or gates® he cannot recover for in- 
juries to his animals due to a failure to comply with 
his agreement,!+ even where the railroad is required 
by statute to fence,'® except in jurisdictions where 
it 1s held that the landowner’s breach is not a prox- 
imate cause of the injury;?® and where the agree- 
ment is a covenant running with the land,1’ a failure 
by a subsequent owner of the land to comply with its 
terms is contributory negligence barring his re- 
covery.t® So, also, where by statute it is the duty 
of the landowner to assist in constructing and main- 
taining the railroad fences as division fences,?® he 


cannot recover where his neglect in this regard has 

Pittsburg, etc.,| Co., 89 Mo. 147, 1 SW 232; Shepard 
Vv. Buffalor ete. R= Cou 35 No GY 2 64i. 
Donovan v. Hannibal, ete., R. 


it might go up the right of way and 
into his pasture on the other side of 
the track and some distance farther 
along, ho cannot recover. Ft. Wayne, 
etc., R. Co. v. Woodward, 112 Ind. 118, 
13 NE 260. 

{c] Turning out at train time.— 
It may be contributory negligence 
barring recovery to turn a horse out 
upon the owner’s premises near an 
unfenced railroad track at a time 
when trains are accustomed to pass. 
Sinkling v. Illinois Cent. R. Co., 10 
S. D. 560, 74 NW 1029. 

96.. Scowden v. Erie R. Co., 26 Pa. 
Super. 15; Petersen v. Northern Pac. 
R. Co., 86 Wis. 206, 56 NW 689. 

[a] In Wisconsin (1) it is held to 
be contributory negligence to leave 
stock where it can go upon the track 
through an opening in a railroad fence 
of which the owner has knowledge 
(Martin v. Stewart, 73 Wis. 553, 41 
NW 538), (2) or even to turn it out 
upon land adjacent to a railroad fence 
without first ascertaining its condi- 
tion after there has been a severe 
storm (Carey v. Chicago, etc., R. Co., 
61 Wis. 71, 20 NW 648), (3) or a forest 
fire by which it might have been in- 
jured, or destroyed (McCann v. Chi- 


cago, etc., R. Co., 96 Wis. 664, 71 NW 
1054). 

97. Ill.—Hartzell v. Alton, etce., 
Twact. Co. 263 Ill. 205, 104 NE 1080 
[aff 183 Ill. A. 641]; Baltimore, etc., 
mR. Co. v. ‘Seitzinger,: 116. Tl). ‘AG =-553 
Chicago, etc., R. Co. v. Bourne, 105 
Til A.-27:. ‘Terre (Haute, ‘ete RCo. 


v. McCord, 56 Ill. A. 173 [dist Chicago, 
etc., R. Co. v.-Seirer, 60 Ill. 295]. 

Ind.—Bellefontaine R. Co. v. Reed, 
33 Ind. 476. 

Mass.—Rogers v. Newburyport R. 
Co., 1 Allen 16. 

Minn.—Evans v. St. Paul, ete. R. 
Co., 30 Minn. 489, 16 NW 271; John- 
son v.- Chicago, etc., R. Co., 29 Minn. 
425,13 NW 673; Holtz v. Minneapolis, 
ete., R. Co., 29 Minn. 384, 138 NW 147, 

Nebr.—Union Pac. EY. Co. v. 
Schwenck, 18 Nebr. 478, 14 NW 876. 

N. Y.—Shepard v. Buffalo, ete., R. 
Co., 35 N. Y. 641; Brady v. Rensselaer, 
eh R. Co., 1 Hun 378, 3 Thomps. & 


COME BUG 
Oh.—Cleveland, etc., R. Co. v. Scud- 


(Civ. A.) 192 SW 805; Gulf, etc., R. 
8 v. Cash, 8 Tex. Civ. A. 569, 28 SW 

Vt.—Congdon v. Central Vermont R. 
Co, 56 Vt. 390, 48 AmR 793. 

98. Toledo, etc., R. Co. v. Burgan, 
9 Ind, A. 604, 37 NE 31. 

99. “It certainly was not the in- 
tention of the general assembly that 
land-owners should abandon the use 
of their fields for the reason that rail- 
roads negléct to perform a duty to the 
public, enjoined upon them by stat- 
ute.”’? Cleveland, ete., R. Co. v. Scud- 
der, 40 Oh. St. 173, 175. 

[a] Premises accessible to track. 
—Inclosing animals by an insufficient 
fence in a field from which they es- 
cape into another inclosure of plaintiff 
adjoining a railroad track, which was 
known not to be securely “fenced by 
defendant. is not contributory negli- 


gence. Missouri, ete., R. Co. v. Dun- 
pie 43 Tex. Civ. A. 350, 95 SiIW 
760. 


1. Texas, etc., R. Co. v. Sproles, 47 
Tex. Civ. A. 294, 105 SW 521. 

2. Toledo, etc., R. Co. v. Burgan, 9 
Ind. A. 604, 37 NE 31; Enix v. Iowa 
eee R. Co., 114 Iowa 508, 87 NW 

3. Rogers v. Newburyport R. Co., 
1 Allen (Mass.) 16; Johnson vy. Chi- 
eee etc., R. Co., 29 Minn. 425, 183 NW 

4 Missouri Pac. R. Co. yv. Pfrang, 
(Kani As A ol Pagii. 

5. TIola Hlectric R. Co. v.. Jackson, 
70 Kan. 791, 79 P 662; Atchison, etc., 
R. Co, v. Gabbert, 34 Kan: 132, 8 PB 
218; Horner v. Williams, 100 N. C. 
230, 5 SE 734; Simkins v.'Columbia, 
ete. oR. Coy 2058. C7258: 

6. Cross references: 
ae eer ame i to fence see supra 
Use of own premises see supra § 1572. 
Waiver or agreement by landowner to 

fence see supra § 1473. 

7. Birmingham Mineral R. Co. v. 
Harris, 98 Ala. 326, 13.S 377; Vidrine 
v.. Texas;), etesi') Ri Co:,. bs Liat PAN 4508 
Donovan v. Hannibal, etc., R. Co., 89 
Mo. 147, 1 SW 232; Shepard vy. Buf- 
falo, ete. R.) Coi, 35 N. Y. 641; \ 

8. Donovan v. HannibaR, ete., R. 


Co., 89 Mo. 147, 1 SW 232. 

10. I1l.—Terre Haute, etc., R. Co. 
v. McCord, 56 Ill. A. 173; Chicago, 
eteo RCo! ve Pinch, 2,1 An oo: 

Mo.—Wilson v. St. Louis, ete., R. 
Co., 87 Mo. 431. 

Tex.—Ft. Worth, ete, R. Co. v. 
Hickox, (Civ. A.) 103 SW 202. 

Utah.—Preece v. Oregon Short Line 
R. Co., 48 Utah 551, 161 P 40. 

Ont.—Dunsford v. Michigan Cent. 
R.) Co.,..20- Ont. A. 577. 

11... Terre: Haute, etc., HR. Co. Vv. 
McCord, 56 Ill. A. 173.. 

12. Chicago, etc., R. Co. v. Buck, 
14 Ill. A. 394; Magilton v. New York 
Cent. R. Co., 11 App. Div. 373, 42 NYS 


231; Knight v. Southern Pac. Co., 52 
Utah 42, 172 P 689. 

13. See supra § 1473. 

14, Ind.—Indianapolis, ete., R. Co. 


v. Petty, 25 Ind. 413. 
TT ak aubet uc v. Pacific R. Co., 48 Mo. 
ol, 

N. Y.—Terry v. New York Cent. R. 
Co., 22 Barb. 574; Talmadge v. Rens- 
selaer R. Co., 13 Barb. 493; Duffy v. 
New York, etc., R. Co., 2 Hilt..496. 

Oh.—Lake Erie, etc, R. Co. vy. 
Weisel, 55 Oh. St. 155, 44 NE 928; 
Pittsburg, ete., R. Co. v. Smith, 26 
Oh. St. 124; Cincinnati, ete., R. Co. v. 
Waterson, 4 Oh. St. 424, 

Tex.—Texas, etc., R. Co. v. Owens, 
386 Tex. Civ. A. 54, 81 SW 62. 

“The party who has been engaged 
to perform the necessary work and 
has failed to do it, cannot acquire a 
right of action founded on his own 
omission without violating the 
maxim, that no man can take advan- 
tage of his own wrong. Whether the 
public have still a right to compel 
the erection of the fence and cattle 
guards, for public security, is a ques- 
tion not arising in this case.” Tal- 
madge vy. Rensselaer, etc., R. Co., 13 
Barb. (N. Y.) 498, 500. 


ae i Elis v. Pacific R. Co., 48 Mo. 
16. Southern R. Co. v. Dickens, 153 


Ala. 283, 45 S 215. 
17. See supra § 1473. 
18. Satterly v. Erie R. 
App. Div. 462, 99 NYS 309. 
19. See supra § 1509. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1573-1576] 


. contributed to the injury.?° 


If the landowner, hay- 
ing agreed to build the fence, accepts without objec- 
tion a fence built for him by the railroad, he cannot 
recover for injuries to his stock due to failure to 
keep the fence in repair under the terms of his agree- 
ment.?? If the landowner builds a defective fence as 
agent for the railroad and the railroad adopts it, the 
defective construction is not regarded as his contrib- 
utory negligence barring his recovery against the 
railroad,?? although there is authority to the con- 
trary.*° The rule barring the landowner’s recovery 
for injuries to his stock, occasioned by defects which 
under the terms of a statute or agreement it is his 
duty to remedy, is not affected by the fact that the 
defect was due to accident or casualty without any 
fault on his part,?* even though due to fire com- 
municated from the locomotives of the railroad com- 
any.75 

[§ 1574] b. Knowledge of Defects and Failure To 
Notify Railroad. It is not contributory negligence 
for a landowner, knowing the defect in the fence, to 
pasture his cattle in his land adjoining without mak- 
ing any effort to repair the fence himself,?® or re- 
questing the eompany to do so,?7 or without notify- 
ing the company of its existence where the circum- 
stances are such as to charge the railroad with no- 
tice,?® or where the statute makes the duty of the 
railroad to maintain sufficient fences and gates ab- 
solute, regardless of notice.?® But failure of a Jand- 
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‘tributory negligence where the requirement of no- 


tice is-a reasonable one under the cireumstances,*°® 
or where the landowner was required by statute to — 
assist in keeping the fence in repair as a division 
fence,*! or had expressly agreed with the railroad 
that he would keep it in repair,®2 or had voluntarily 
undertaken to repair it without notice to the rail- 
road and did so in such a manner as to conceal with- 
out effectively remedying the defect.®* 

[§ 1575] c. Constituting Cause of Defect or of 
Failure To Repair. It is contributory negligence 
barring recovery if the defect which occasioned the 
injury was made by plaintiff himself,?* or if the fail- 
ure of the railroad to remedy the defect was due to 
plaintiff’s act,*® or if the defect resulted from plain- 
tiff’s failure to exercise reasonable care in the use 
of the fence,*® or, if he is using a field belonging to 
another, from the owner’s failure to use such care.®7 
But plaintiff’s acts are not contributory negligence 
in the absence of proof that they were the cause of 
the injury.*® 

[§ 1576] d. Failure To Keep Gates or Bars Closed. 
If a landowner fails to keep the gates closed at a 
farm crossing maintained for his convenience,®® and 
his animals escape and are injured by reason of his 
neglect, it is generally held that he is guilty of con- 
tributory negligence barring his recovery therefor,*® 
unless the gate is out of repair and its being left 
open is due to difficulty in closing and plaintiff is not 


owner to notify the railroad of the defect is con- ! chargeable with lack of due care in using it.44 In 
20. Pittsburgh, etc Boa Cony ve] LEUNG 476; 2480. Tex.—Irving v. Texas, ete., R. Co., 

James, 64 Ind. A. 456, 114 NE 833. “There is no doubt that although | (Civ. A.) 164 SW 910, 157 SW 752. 
[a] In Ohio (1) the statute of 1859 | the statute imposes upon the railroad [a] Removing snow from defec- 


provided that fences separating a rail- 


company the absolute duty of main- 


tive gate.—If a ‘defective gate is 


road track from adjacent lands should 
be treated and maintained as division 
fences. Dayton, etc., R. Co. v. Miami 
County Infirmary, 32 Oh. St. 566; 
Sandusky, etc.. R. Co. v. Sloan, 27.Oh. 
St. 341. (2) But the statute of 1874 
requires that they shall be kept in 
repair by the_ railroad company. 
Cleveland, etc., R. Co. v. Scudder, 40 
On. St. 173, 

CN Ere UrS, etc:, BR. Co. v. Hei- 
skell, 38 Oh. 666. 

22. meric’ ) Androscoggin, 
R. Co., 39 Me. 278, 68 AmD 621. 


etc., 


23. Robbermann v. Pierce, ii 8 ROE 
A. 405. 
24. Rov Go. Vy. 


Pittsburgh, 
Smith, 26 Oh. St. 12 

25. Terry v. New York Cent. R. Co., 
22 Barb. (N. Y.) 574 (in such case 
the railroad company is not required 
to restore the fence but will be liable 
only for its destruction, and it is con- 
tributory negligence on the part of 
plaintiff to fail to repair the fence and 
permit his stock to remain where it 
can pass upon the tracks and be in- 


etc., 
4, 


jured). 
26. See supra § 1578. 
27. Terre Haute, etc., R. Co. v. Mc- 


Cord, ag Ill. A. 173; Taft v. New York, 
ete., R.Co,, 157 Mass. De 32 NE 168. 

oa ‘Terre Haute, etc., Co. v. Mc- 
Cord, 56 Ill. A. 173 Tdist Siiccee: etc., 
R. Co. v. Serier, 60 Ill. 295]; Chicago, 
ete., R: Co. ve.- Finch, 42 Ill. A. 90; 
Dunn v. eacaee, etc., R. Co., 58 Iowa 
674, 12 NW 73 

[al Defect is original construction 
charges the railroad with notice of 
it, so that failure of the lan'downer to 
notify is not contributory negligence. 
gig etc., R. Co. v. Finch, 42 Ml. 
Ar 9 

\L by Defect of long standing.— 
Where the defect is shown to have 
existed for a long time, and to have 
been repeatedly under the observation 
of road inspectors, failure of the land- 
owner to notify is not contrihutory 
negligence. Terre Haute, etc., R. Co. 
v. McCord, 56 Ill. A. 173. 

29. Dunsford v. Michigan Cent. R. 
Co., 20 Ont. A. 577. 

30. Poler v. New York Cent. R. Co., 


taining fences, gates, etce., yet a duty 
in this respect also devolves upon the 
proprietors along the road. They 
have no right quietly to fold their 
arms and voluntarily to permit their 
cattle to stray upon the railroad 
track, through the known insufficiency. 
of the fences which the corporation 
are bound to maintain. As it would 
be impracticable for the railroad com- 
pany to keep a constant watch of 
every gate and every rod of fence 
along the line of its road, it is but 
reasonable to require of the proprie- 
tors, when defects have actually come 
to their knowledge, to make suitable 
efforts to apprise the company of such 
defects. In enforcing this rule, how- 
ever, upon proprietors, care should be 
taken not to exempt the company, 
upon which the primary duty rests, 
from its due share of responsibility. 
It will be found impossible to define 
with precision the relative obligations 
of the parties in this respect, and it 
must result in most cases in a ques- 
tion to be addressed to the sound dis- 
cretion of a jury.” Poler v. New York 
Cent: R: Co), supra. 

31.. Dayton, etc., R. Co. v. Miami 
County Infirmary, 32 Oh. St. 566; 
Sandusky, etc., R. Co. v. Sloan, 27 Oh. 
St. 341. 

32. Texas, etc., R. Co. v. Owens, 36 
Tex. Civ. A. 54, 81 SW 62. 

33. Chicago, etc., R. Co. v. Seirer, 
60 Ill. 295; Poler v. New York Cent. 
Ry Co, 16 N. Y. 476. 

[a] Fastening on gate-——Where the 
landowner substitutes a different fas- 
tening on a gate from that placed 
upon it by the railroad company, and 
uses it without any objection made to 
the company, he cannot recover if his 
animals escape through the gate and 
are injured. Francis v. Quincy, etc., 
R. Co., 118 Mo. A. 435, 93 SW 876. 

34. Ida.—Mole v. Mellon, 46 Ida. 
ae 268 P 1048. 

Iil.—Chicago, etc., R. Co. v. Dannel, 
48 fll. A. 251. 

Ind.—Koutz v. Toledo, etc., R. Co., 
54 Ind. 515. 

Iowa.—Davidson v. Central Iowa R. 
Co., 75 Iowa 22, 39 NW 163. 


blocked by snow so that it constitutes 
under that condition a _ sufficient 
fence, it is contributory negligence 
for a stranger not entitled to the use 
of the gate to shovel away the snow, 
thereby making an opening in the 
fence through which his stock went 
onto the track and was killed. Mole 
v. Mellon, 46 Ida. 450, 268 P 1048. 

85. Baltimore, etc., R. Co. v. Me- 
Ilyar, 77 Oh. St. 391, 83 NE 497. 

36. Magilton v. New York Cent. 
Re Aare 11 App. Div. 378, 42 NYS 231. 

Best v. Ulster, ‘etc., REConnss 

ge Div. 623, 54 NYS 3 05. 

38. Atlantic Coast bine 1aNs 
Peeples, 56 Fla. 145, 47 S 392. 
Proximate cause see supra § 1558. 

39. Duty to keep gates or bars 
ete in general see supra §§ 1521, 


40. Ill—St. Louis, ete, R. Co. v. 
Fankboner, 128 Ill. A. 284; Ranny v. 
Chicago, etc., R.Co., 59. 0112 ING 130. 

Ind—Bond v. Evansville, etc., ~<R. 
Co., 100 Ind. 301; Terre Haute, etce., 
tract. Cov, Combs, 67 Ind. A. 116, 118 
NE 976. 

Iowa.—Manwell v. pe etc., 
R. Co., 80 Iowa 662, 45 NW 568. 

Mass.—Eames Vv. Boston, ete., R. 
Corp., 14 Allen 151. 

Minn. —Swanson v. Chicago, ete., R. 
coe 79 Minn. 398, 82 NW 670, 49 LRA 


N. Y.—Diamond Brick Co. v. New 
York Cent., etc., R. Co., 58 Hun 396, 12 
NYS 22. 

Tenn.—Tennessee Cent. R. Co. vy. 
Denton, 6 Tenn. Civ. A. 238. 

Tex.—Texas Cent. R. Co. v. Jenkins, 
(Ciy. A.) 120 SW 948. 

Utah.—Reid v. San Pedro, etc, R. 
Co., 39 Utah 617, 118 P 1009; Clark v. 
Oregon Short Line R. Co., 20 Utah 401, 
Doers 2. 

Wis.—Richardson v. chicas, 
R. Co., 56 Wis. 347, 14 NW 176 

Man.—Brook vy. Canadian Pac. R. 
Co., 24 Man. ~-716; Atkin v. Canadian 
Pach KR. ConVis Man. 617. 

Ont.—Vilaire v. Great Western R. 
Commit UsiCe Cer nb 092 

41. Taft v. New York, gtk Cos, 
157 Mass. 297, 32 NE 16 


Co. va 


etes 
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some states, if the railroad has not provided a gate 
up to the standard required by statute, a failure by 
plaintiff to close the gate will not bar his recovery 
unless it is willfully done.4? The general rule*? ap- 
plies not only to the landowner but to any person us- 
ing a gate in a railroad fence whose animals are in- 
jured by reason of his own neglect to close it.44 But 
his failure to close it is not negligence contributing 
to the injury if, between the time of his failure to 
close it and the accident, others have used the gate 
and left it open.*® And so if, before he used the 
gate, someone else had passed through and left it 
open, that fact will not excuse his failure to close it 
after passing through himself.*® 

[§ 1577] 5. Allowing Animals To Go at Large—a. 
General Rules—(1) Where. Common-Law Rule 
Adopted. Where the common-law rule. requiring 


owners to keep their animals on their own grounds is' 


in foree,*? it is ordinarily held that allowing stock to 
run at large is such negligence on the part of the 
owner as will preclude a recovery,*® in the absence 
of wanton or willful injury or such gross negligence 
as is equivalent thereto on the part of the railroad 
company.*® In some jurisdictions the rule is mod- 
ified to the extent of holding that the mere fact that 
an animal is unlawfully at large does not, as between 
the owner and the railroad, constitute contributory 


negligence per se,°° and that plaintiff will not be pre- 


cluded from recovery unless the animal is allowed 


to run at large under such cireumstances that the in- 

42. Claus v. Chicago Great West- 53. 
ern R. Co., 136 Iowa 7, 111 NW 15. 

Willful acts see supra § 1557. 

43. See cases supra note 40. 

44. Dickinson v.. Wabash R. Co., 
103 Mo. A. 332, 77 SW 88. 

45. Atkinson v. Chicago, etc, R. 
Co., 119 Wis. 176, 96 NW 529. 

46. Dickinson v. Wabash R. Co., 
103 Mo. A. 332, 77 SW 88. 


Arbor. Ri. Coir, 
505; 


Barb. 
54, 
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Jeffersonville, 
Dunlap, 29 Ind. 426; 
181 Mich. 12, 
Chapin v. Ann Arbor R. Co., 
Mich. 648, 133 NW 512; Corwin v. New 
York, etc., R. Co., 13 N. Y. 42 [disappr 
Marsh v. New York, etc., R. Co., 14 
GN. WY.) S64]: 
York Cent. R. Co., 29 Barb. (N. Y.) 647. 
See Animals § 396. 


i 


jury complained of was the natural and proximate 
result of so doing.®! | And where contributory neg- 
ligence is not available as a defense under the fenc- 
ing statutes,®°? the rule precluding recovery for ani- 
mals allowed to be at large is not operative.®® 

[§ 1578] (2) Where Common-Law Rule Not 
Adopted. Where the common-law rule requiring 
owners of animals to keep them on their own lands 
does not prevail,®* it is ordinarily held that the own- 
er of stock in permitting them to run at large is not 
chargeable with contributory negligence in case they 
stray upon a railroad track and are injured through 
a want of ordinary care on the part of the railroad 
company.®* Nor is recovery barred, for this reason 
in actions based on the fencing statute, although the 
decisions in some jurisdictions rest on the ground of 
unavailability of contributory negligence as a de- 
fense.5® The rule that the owner letting his stock 
run at large is not chargeable with contributory neg- 
ligence applies as well to landowners living near the 
railroad as to those living in more remote localities,‘ 
and is not affected by the fact that the animal got at 
large through the owner’s act,°* even though he knew 
that cattle guards were defective®® or that salt or 
other attracting substance was on the track.°° Nor 
is the rule affected by the fact that, knowing that the 
animal was at large, he did not recapture and confine 
it.6+ <A statute in terms providing that allowing 
stock to run at large on the common unfenced range 
or upon inclosed land of the owner shall not be 
ete, “Rs Coy ovs 
Geerds v. Ann 


147 NW 
167 


Kan.—Prickett v. Atchison, ete., R. 
Coz, So hans. eae Peo lee Atchison, 
eter, Sens Shaft, 33 Kan. 521, 6 P 
908; Missouri Pac. R. Co. v. Wilson, 
28 Kan. 637. Contra Union Pac. R. 
Co. v. Rollins, 5 Kan. 167. 

Ky.—Kentucky Cent. R. Co. v. Le- 
bus, 14 Bush 518. 

Miss.—New Orleans, etc., R. Co. v. 
Field, 46 Miss. 573 


Munch v. New 


47. See Animals § 394. 55. U. S—Eddy v. Evans, 58 Fed. Mo.—Turner v. Kansas City ete; 

48. Ind.—lLyons v. Terre Haute,| 151, 7 CCA 129. R. Co., 78 Mo. 578; Nolan v. Chicago, 
etc., R. Co., 101 Ind. 419; Cincinnati, Ala.—Alabama Great Southern R. etc: “R. Co., 23" Mo. Ay 3533 Apitz ave 
etew Re COs ve Hiltzhauer, 99 Ind. 486; | Co. v. Sheffield, 213 Ala. 15, 104 S 222; Missouri Pac. R. Cora Mo. A. 419. 
Cincinnati, CLG at COW Ws) SELECT, 50 Ex p. Central of Georgia R. Co., 210 Mont.—McMaster v. Montana Union 
Ind. (225% Jeffersonville, ete., R. Co.} Ala. 687, 99 S 74 [den certiorari sub 


Vv. Underhill, 48 Ind. 389; Indianapolis, 


nom. Central R. Co. v. Hammond, 19 


ALT, 12 Mont. 163, 30 P 268. 


C.—Bethea v. Raleigh, ete, R. 


etch. COs. Vi Harter, 38 Ind. 557;]| Ala. A. 515, 99 S 73]; Alabama Great |Co., 106 N. C. 279, 10 SE 1045; Farmer 

Lafayette, ete; 7R. Co. ‘v. Shriner, 6 Southern R: Co. v. Smith, 209 Ala. 301, | v. Wilmington, ete., RR. Cos 88 IN. Gs 

Ind. 141. 96 S 239; Central of Georgia R. Co. v. | 564; as vy. North Carolina Ri “Gow 
Martin, 150 Ala. 388, 43 S 563; Louis- |} 52 N. GC. 468. 


[§§ 1576-1578: 


Md.—Baltimore, etc., R. Co. v. Lam- 
born, 12.Md. 257. 

Mich.—Robinson v. Flint, Ste., HR, 
Co., 79 Mich. 323, 44 NW 779, 19 AmSR 
174; Williams v. Michigan Cent. R. 
Co., 2 Mich. 259, 55 AmD 59. 

N. J.—Price v. New Jersey R., etc., 
Co., 32 N. J. L. 19; Vandegrift v. Redi- 
Ker, 22 N. J. L. 185, 51 AmD 262. 

N. Y.—Bowman v. Troy, ete., R: ‘Coy, 
37 Barb. 516. ‘ 

Pa.—Horricks v. Philadelphia, etc., 
Ri Co. t Phila. 28, 

R. I.—Tower v. Providence, etc., R. 
Co., 2 R. I. 404. 

Vt.—Jackson v. Rutland, ete., R. 
Co., 25 Vt. 150, 60 AmD 246. 

Liability as to trespassing animals 
in general see supra § 1458. 

49. Lafayette, etc., R. Co. v. Shrin- 
er, 6 Ind. 141; Vandergrift v. Rediker, 
22 N. J. L. 185, 51 AmD 262; Jackson 
vs Rutland, ete’, R. Co), 25> Vt. 150, 
60 AmD 246. 

Wanton or willful injuries see su- 
pra § 1557. 

50. Green v. St. Paul, etc., R. Co., 
55 Minn. 192, 56 NW 752. 

51. Sarja v. Great Northern R. Co., 
99 Minn. 332, 109 NW 600; Ericson v. 
Duluth, etce., R. Co., 57 Minn. 26, 58 
NW 822 [dist Moser v. St. Paul, etc., 
R. Co., 42 Minn. 480, 44 NW 530]. 

Proximate cause generally see su- 
pra § 1564. 

52. See supra § 1566. 


ville, ete., R. Co. v. Williams, 105 Ala. 
379, 16 S 795; Alabama Great South- 
ern R. Co. v. Powers, 73 Ala. 244; 
Alabama Great Southern R. Co. v. 
Jones, 71 Ala. 487; Mobile, etc., R. Co. 
v. Williams, 58 Ala. 595; Bugg vy. 
Mitchell, 20 Ala..A. 555, 103 S713. 

Ark.—Little Rock, etc., "R. Co. v. 
Finley, 37 Ark. 562. 

Cal.—Richmond vy, Sacramento Val- 
ley’ B...Co.,. 18 Cal. sbi Waterss v. 
Moss, 12 Cal. 535, 73 AmD 561. 

Dak.—Williams v. Northern Pac. R. 
Co., 3 Dak. 168, 14 NW 97 (recogniz- 
ing rule). 

Ga.—Macon, etc., R. 
30 Ga. 911. 

Ida. ald v. Great Northern 
R. Co., 5 Ida. 8, 46 P 766 (recognizing 


rule). 

Ill.—Ohio, ete., R. Co. v. Fowler, 
85 Ill. 21; Chicago, etc.,.R. Co. vi En- 
gle, 84 Ill. 397; Rockford, etc., R. Co. 
v. Rafferty, 73 Ill, 58 [dist Illinois 

29 Ill. 447; 


Cent, R. Co. v. Phelps, 
Co. v. Cauffman, 28 


Chicago, etc., R. 

Th: 6033" Chicasoj retort Roe Com nya 
Cauffman, 38 Ill. 424. See Brandt vy. 
Joliet; ete;; Tract: .Co.,,213 lly A. 522: 
Landgrabe v. Wabash R. Co., 163 Ill. 
A. 583. 

Iowa.—Kuhn v. Chicago, etc., R. Co., 
42 Iowa 420; Searles v. Milwaukee, 
etc., R. Co., 35 Iowa 490; \Alger v. 
Mississippi, ’etc., R. Co., 10 Iowa 268. 


Co. v. Lester, 


Oh sClerslana, ete., RK, Co, vi l= 
liott, 4 Oh. St. 474 

Or.—Moses v. Southern Pac: RCo. 
18 Or) 885, 23) P 498 (8 LRA 136: 

SEKOR Sauls v. Dy Ww. Alderman, etc., 
Co., 55S. C.-395, 33. SH 46%, 


Tenn. —Memphis, ete. 1 aR: Go. cig 
Smith, 9 Heisk. 860. 

‘Tex.—International, ‘etc., “R. Co. v. 
Diaz, (Civ. A.) 156 SW 907; Texas, 
ete, R. Co. Vv.) Seay; (Civ UAL eo Siw. 
IT? Nexas, ‘ete; Ry ‘Co. “ve Cockrell, 


2 Tex, AS Civ Cash S747: 

Wash.—Timm vy. Northern Pae. R. 
Co., 3 Wash. T. 299, 13 P'415. 

W. Va.—Layne v. Ohio River R. Co., 
35 W. Va. 438, 14 SH 123; Baylor v. 
Baltimore, ete., R. Co., 9 Ww. Va. 270; 
Blaine v. Chesapeake, eG Re Gor, n) 
W. Va. 252. 

56. See supra § 1566. 

57. New Orleans, ete, R. Co. v. 
Field, 46 Miss. 573; Turner v. Kansas 
City, ete; R..Co., 78 Mo. 578s Anita vw: 
Missouri Pac. R. Co., 17 Mo. A. 419. 

58. South Alabama, etc. oe Couey. 
Williams, 65 Ala, 74. 

59. St. Louis, etc., R. Co. v. Doug- 
lass, 152 Ala. 197, 44 S 677. 

60. Crafton v. Hannibal, etc., R. 
Co., 55 Mo. 580; Brown v. Hannibal, 
etc, R. Cone2k ‘Mo. A. 394, 

61. Louisville, etc., R. Co. v. Wil- 
liams, 105 Ala. 379, 16 S 795. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pase: and note number. 
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§§ 1578-1579] 


deemed to be contributory negligence®* has been 
held not*to apply to stock not running loose but in 
And even where animals 
are allowed at large, recovery is denied if cattle are 
allowed to run at large in extra hazardous places and 
ordinary care is not used to protect them,°* or where 
the statute permitting owners to let their cattle go 
at large is construed as still requiring them to use 
care to keep them within reasonable confines, and 
But a statute providing 
that allowing stock to go at large may be set up as 
a defense®® does not apply to stock allowed the run 
of an inclosed pasture adjoining the track, but not 
permitted to go at large,®? nor to animals which had 
escaped from confinement without the fault of the 
owner,°*® nor to animals allowed to go at large with- 

prohibition.®°® ; 
Under express provi- 


charge of some person.*® 


such eare is not used.®> 


in limits outside the statutory 
[§ 1579] (8) In Canada. 
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omission” 


sions of a statute applying specifically to animals at 


62. See statutory provisions. 

63. Keeney v. Oregon R., etc., Co., 
19 Or. 391, 24 P 233; Nashville, etc., 
Ree v. Spence, 99 Tenn. 218, 41: SW 

64. Williams v. Northern Pac. R. 
Co., 3 Dak. 168, 14 NW 97. 

{a] Blind animal.—To turn out a 
blind animal at a distance of over a 
mile from a place where the railroad 
track is unfenced is not contributory 
negligence as a matter of law, but 
whether it is such negligence is a 
question for the jury. Hammond v. 
Sioux City, ete., R. Co., 49 Iowa 450. 

[b] On depot grounds.—lIt is con- 
tributory negligence to let a horse go 
at large without protection when the 


owner knows that it is the habit of 


the horse to graze on depot grounds, 
and the horse goes there and from 
there on to the track and is killed. 
Moses v. Southern Pac. R. Co., 18 Or. 
385, 23 P 498, 8 LRA 135. 

fe] On right of way.—Where the 
owner drives cattle on to a railroad 
right of way to graze and water in 
charge of a herder, he cannot recover 
if the animals are injured through 
failure of the herder to look after 
them. McDonald v. Great Northern 
FUNCo:5 5 idaz.8,"46) P7662 

65. Hindman v. Oregon R., 
Const? Or614,.22 P 116. 


etc., 


66. See statutory provisions. 

67. Gulf, etc., R. Co. v. Coffin, (Tex. 
Civ. A.) 97 SW 1066. 

68. See infra § 1582. 

.69. Edmunds v. Salt Lake, etc., R. 
€o., 58 Utah 30, 196 P1019. 


70. See statutory provisions. 

71. Can.—Anderson -v. Canadian 
Northern R. Co., 57 Can. S. C. 134, 438 
DomLR 255, [1918] 3 WestWkly 107, 
23 CanRCas 243 [dism app 10 Sask. L. 
325, 35 DomLR 473 (dism app 33 Dom 
LR. 418, [1917] 2 WestWkly 602)];: 
Canadian Pac. R. Co. v. Carruthers, 39 
Canies «aC. 25k, 

Alta.—Sporle v. Grand Trunk Pac. 
R-Co:, 7 Alta. 1°84, 17. DomLR 367, 17 
CanRCas 71. 28 WestLR 271, 6 West 
Wkly 827; Block v. Canadian North- 
ern Pac. R. Co., 10 WestWkly 1228. 

BG. 
Con. 13 WestLR 627: 
woe ae. hee Cor, 


Man.—Fraser v. Canadian Northern 
R: Co., 29 Man. 221, 43 DomLR 562, 23 
CanRCas 250, [1918] 3 WestWkly 962; 
Doble v. Canadian Northern R. Co., 


Bardgett v. 
10 WestWkly 


2 
‘Man. 286, 27 DomLR 115, 19 CanRCas 


312, 34 WestLR 298, 10 WestWkly 427; 
Rogers v. Grand Trunk Pac. R. Co., 22 
Man. 349, 2 DomLR 683, 21 WestLR 
222; Parks v. Canadian Northern R. 
Co., 15 WestLR 445; Carroll v. Grand 
Trunk Pace. R. Co., 52 DomLR 640, 
ee 2 WestWkly 159. 

‘N. B.—lLizotte v. Temiscouata R. 
Oe ar iN. B. oe aay v. Temis- 
couata R. Co., 37 N 219. 

Ont. McLeod Vv. Ger ndian Northern 
R. Co., 18 Ont. L. 616, 12 OntWR 1279, 


9 CanRCas 39 [motion for leave to 
appeal den 13 OntWR 378]: Higgins 
v. Canadian Pac. R. Co., 18 Ont. L. 12, 
12 OntWR 1030, 9 CanRCas 34; Lebu 
v. Grand Trunk’ R. Cor, £2 Ont 'L. 590, 
8 OntWR 418; Bacon vy. Grand Trunk 
R..Co., 12 (Oviien ey 196, 7 OntWR 753; 
Arthur y. Central Ontario R. (Coy, ulkl 
Ont. L. 537, 7. OntWR 527;,. Phair v. 
Canadian Northern R. Co., 6 OntWR 
137, 5 CanRCas 3343) McAlpine vy. 
Grand Trunk R. Co., 38 U. C. Q. B. 446 

Que.—Mallory v. Grand Trunk R. 
Co., 57 Que. Super. 85. 

Sask.—Harly v. Canadian Northern 
R. Co., 8 Sask. L. 27, 21 DomBLR 413, 
19 CanRCas 316, 30 WestLR 878, 8 
WestWkly 480; Murray v. Canadian 
Pe R. Co., 1: Sask. L. 283, 7 WestLR 

[a] Prior to statute of 1903.—(1) 
Statutes of 1857 and 1888 expressly 
provided that stock should not be per- 
mitted to be at large upon a highway 
within one-half mile of a grade cross- 
ing of a railroad unless in charge of 
some person, and under these statutes 
it was held that, if stock so at large 
should go upon the railroad and be 
killed, the owner should have no right 
of action against the railroad com- 
pany (Thompson v. Grand Trunk R. 

2 Ont. A. 453; Markham v. Great 
Western FR. Co... 25 WUs'C,«0.,.B.. COnt.) 
572; Cooley v. Grand Trunk R. Co., 18 
UC. Q.=B. (Ont) 96; Thompson, ¥. 
Gratis Trunk IR: Coe: «18 UC. @. Bs 
(Ont.) 92), (2) notwithstanding the 
railroad company was negligent (Mc- 
Gee v. Great Western, R. Co., 23 U. C. 
Q: B; (Ont). 293), (3) or the animal 
was not killed upon the _ crossing 
(Cooley v. Grand Trunk R. Co., supra; 
Simpson v. Great Western R. Co., 17 
J. C..Q. B. (Ont,) "57; Ferris: vy. Grand 
Three Oos 6. wi. (Ca Qe us. (Onis) 
474), (4) and reached the place upon 
the track where the injury occurred 
through a failure of the railroad com- 
pany to construct or properly main- 
tain cattle guards (Nixon v. Grand 
Trunk R. Co., 23 Ont. 124; Cooley v. 
Grand Trunk R. Co., supra; Simpson 
v. Great Western R. Co., supra), (5) 
and regardless of whether the animal 
was at large with the knowledge or 
through the fault of the owner or not 
Pein ee v. Great Western R. Co., su- 
pra). 

See cases infra note 78. 

Nelson v, Grand Trunk Pac. R. 
Co., (Alta.) 51 DomLR 141; Fleming 
Vv. Canadian Pac. Ri Co. (Alta) 7 
WestWkly 525; Fraser v. Canadian 
Northern R. Co., 29 Man. 221, 43 Dom 
LR 562, 23 CanRCas 250, [1918] 3 
WestWkly 962; Doble v. Canadian 
Northern R. Co., 26 Man. 286, 27 Dom 
LR 115, 19 CanRCas 312, 34 WestLR 
298, 10 WestWkly 427; Anderson v. 
Canadian Northern R. Co., 10 Sask. L. 
225. 35 DomLR 473 [app dism 57 Can. 
S. Cc. 134, 43 DomLR 255, 23. CanRCas 
248, [1918] 3 WestWkly 107]; Early 
v. Canadian Northern R. Co., 8 Sask. 
L. 27, 21 DomLR 413, 19 CanRCas 316, 
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large,’° the owner of an animal at large which is in- 
jured beyond a crossing may recover from the rail- 
road unless the railroad establishes that the animal 
“oot at large through the negligence or wilful act 
or omission of the owner or his agent,’7! and, in 
the absence of municipal regulation - permitting it, (fe 
allowing an animal to go at ‘large, 73 or placing it in 
an inclosuré insufficiently fenced so that its get- 
ting at large was the natural and probable result,’* 
or failure to care for it if in an inclosure insufficient- 
ly fenced,*® or on uninelosed land,*® or placing it 
on land of another without his consent,’7 is “negli- 
gence or a willful act or omission” within the mean- 
ing of the statute. 
is not shown by allowing an animal to go 
at large if a municipal by-law permits it,7® or by 
tethering cattle,’® or by leaving cattle near a railway 
in charge of a person able to care for them,®® or by 


“Negligence or wilful act or 


30 WestLR 878, 8 WestWkly 480; 
Bugg v. Canadian Northern R. Co. 
(Sask.) 36 DomLR 776, [1917] 3 West 
Wkly 458. 

74 Clayton v. Canadian Northern 
R. Co., 17 Man. 426, 7 WestLR 721; 
Yeates v. Grand Trunk R. Go... U4 Ont. 
L. 63, 9 OntWR 423; Armour v. Grand 
Trunk R. Cos b2 OntWR 927 [app al- 
lowed on other grounds 13 OntWR 
264]; Wallace v. Grand Trunk R. Co., 
(Ont.) 17 CanRCas 64; Wilkinson v. 
Grand Trunk R. Co., (Ont.) 14 CanR 
Cas 236; Bourassa v. Canadian Pac. 
R. Co., 30 Que. Super. 385; Koch v. 
Grand Trunk’ Pac. R. Co., 9 Sask, 1: 
256, 34 WestLR 876 [app allowed on 
other grounds 10 Sask. L. 35, 32 Dom 
LR 393572) CanRCas 13'6; 719171 1 
WestWkEly 1120]; ear v. Canadian 
RS RvCoweL Sask. . 283, 7 WestLR 

75. Becker v. Canadian Pac. R. Co., 
(N. W. Terr.) 5 WestLR 569. 

76. Heffer v. Canadian Pac. R. Co. 
14 Sask. L. 317, 60 DomLR 269, [1921] 
2 WestWkly 766. 

77. Hupp v. Canadian Pac. R. Co 
20 B. C. 49, 16 DomLR 343, 17 CanR 
Cas 66, 27 WestLR 398, 6 WestWkly 
385 


78. Greenlaw v. Canadian Northern 
R. Co., 23 Man. 410, 12 DomLR 402, 
15 CanRCas 329, 24 WestLR 509, 4 
WestWkly 847; Fensom v. Canadian 
Pac. Re Coan Onts. Lee 254 seOntwvry 
227 [app dism 8 Ont. L. 688, 4 OntWR 
8738, 24 CanLTOccNotes 87]; Koch v. 
Grand Trunk Pac. Branch Lines Co., 
10 Sask. L2 35, 32 DomLR 393, 21 Can 
RCas 136, [1917] 1 WestWkEly 1120 
[allowing app 9 Sask. L. 256, 34 West , 
LR 876]. 

79. Waite v. Grand Trunk Pac. R. 
Co., 11 Alta. L. 260, 263, 27 DomLR 
549, 34 WestLR 92, 320, 10 WestWkly 
486. 

“Tn order to ascribe a real meaning 
to the phrase ‘wilful act or omission’ 
by which it will add something not 
expressed already by the word ‘negli- 
gence,’ it is necessary to interpret it | 
as meaning that the owner consciously 
willed, not merely the immediate act 
or omission, but also the ultimate re- 
sult, viz., that the animals should asa 
result of the act or omission be left at 
large to go where they pleased. In 
other words, the company, must prove 
either negligence or a deliberate in- 
tention on the part of the owner that 
as a consequence of some act or omis- 
sion of his the animals were free to 
go where they pleased. It would ap- 
pear to be clear that every case where 
such a deliberate and conscious inten- 
tion that the animals should go where 
they please is not shown must fall 
within the field of ‘negligence,’ and 
there would be no necessity for the 
use of the phrase ‘wilful act or omis- 
sion’ to cover such a default.” Waite 
v. Grand Trunk Pac. R. Co., supra. 

80. Quast v. Grand Trunk Pac. R. 
Co., 9 Alta. 496, 28 DomLR 3248, 34 
WestLR 540, 10 WestWkly 671. 
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previous escapes from the same pasture.* A plain- 
tiff shown to be guilty of a willful act or omission 
cannot recover, even though a breach of duty by 
the railroad under the fencing statute is shown.®? 
Under this statute the railroad is not liable within 
certain limitations if the animal is injured on the 
erossing.** 

[§ 1580] b. Near Crossings, Stations, and Other 
Places Not Required To Be Fenced. Independently 
of the stock laws,8* or of whether the common-law 
rule as to animals running at large is followed or 
not,®> it is generally held to be contributory negli- 
gence for an owner of an animal to permit it to go at 
large near public crossings, station grounds, and oth- 
er places where the railroad company is not required 
to fence its tracks.§® A fortiori, wherever the com- 
mon-law rule is in force, and it is held to be contrib- 
utory: negligence to permit stock to run at large any- 
where,®’ it is contributory negligence to permit stock 
to run at large at public crossings and other places 
which cannot be fenced under the law.§* But in 
some jurisdictions, where stock may lawfully run at 
large,®® it is held, in modification of the general 
rule,®® that it is not necessarily contributory neghi- 
gence to allow animals to run at large even in the 
vicinity of: station grounds and public crossings,*+ 
but that it is a question of whether plaintiff’s con- 
duct shows a want of ordinary care under. the cir- 
cumstances, which has contributed directly to the 
‘injury complained of.°? 

In Canada, under. express provisions of the stat- 
ute,?? an owner of an animal at large within half a 
mile of a publie crossing cannot recover if the ani- 
mal is injured while on the crossing,®* unless in 

81. Mayes v. Grand Trunk Pac. R.| Co., 
Co.. 6 Alta. L. 396. 

82. Durie v. Canadian Pac. R. Co.,| Wkly 827; 


(Sask.) 39 WestLR 768. R. 


83. See infra § 1580. 95. 
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7 Alta. L. 84,17 DomLR 367, 17 
CanRCas 71, 28 WestLR 271, 
Arthur v. Central Ontario 
Co,, 11 Ont. L:.537, 7 OntwWR 527. So. 
Sexton v. Grand Trunk R. Co., 6. 
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charge of some competent person, °5 but can re- 
cover if the animal is injured beyond the crossing, 
unless the railroad establishes that the animal “got 
at large through the negligence or willful act or omis- 
sion of the owner or his agent.”?® 

[§ 1581] ¢. Effect of Local Stock Laws.°" The 
rules existing in the various jurisdictions as to per- 
nitting animals to run at large, and as to contrib- 
utory ‘negligence in so doing,’ are not affected by 
municipal regulations®® or by state laws having a 
local application only which set up a different rule 
as to animals running at large.‘ In jurisdictions 
following the common-law rule,? allowing animals 
at large is still contributory negligence as matter of 
law,® or as:a question of fact,* notwithstanding the 
local rule permitting animals ‘to go at large. In ju- 
risdictions rejecting the common-law rule,’ allow- 
ing animals at large is not contributory negligence,® 
notwithstanding the local rule restraining them. 
Independently of whether violation of a stock law 
is in itself contributory negligence, conduct of the 
owner of the stock in connection therewith will make 
it so when it contributes proximately to the injury.’ 

[§ 1582] 6. Escape of Animals from Inclosure or 
Control’—a. In General. It has been held in some 
cases, independently of the law as to animals run- 
ning at large; that if animals escape from the owner’s 
inclosure or control without any fault on his part, 
he is not chargeable with contributory negligence.® 
Where it is lawful for stock to run at large,?° a fail- 
ure to keep animals confined, or allowing animals 
to escape and making no effort to reclaim and con- 
fine them, is not contributory negligence.*? In juris- 
dictions where the common-law rule as to’ animals 
319, 21 NE 908. 
6 West 4 Fritz v. St. Paul, etc., R. Co,, 22 
Minn, 404. 


See supra § 1578. 
Ala.—Alabama Great Southern 


(Sask.) 61 


84. See infra § 1581. 18 Ont. L. 202, 13 OntWR 566; Barnes 
85. See supra §§ 1577-1579. v. Canadian Nat. R. Co., 
86. I11).—Illinois Cent. R. Co. v- 


Phelps. 29 Ill. 447; Chicago, etc., R. 
Co. v. Cauffman, 28 Il]. 513. 

Ind.—Wabash, ete., R. Co. v. Nice, 
§9 Ind. 152; Cincinnati, ete., R: Co. v. 
Street, 50 Ind. 225: Jeffersonville, etc., 
R. Co. v. Underhill, 48 Ind. 389; Jef- 
fersonville, ete., R. Co. v. Adams, 43 
Ind. 402. 

Mich.—Schneekloth v. Chicago, etc., 
R. Co., 108 Mich. 1, 65 NW 663: Nie- 


mapn v. Michigan Cent. R. Co., 80 
Mich. 197, 44 NW 1049. 
Nobr.—Bnr'ington, ete.. R. Co. v. 


Wendt, 12 Nebr. 76, 10 NW 456. 

N. Y.—Clark v. Syracuse, etc., R. 
Co., 11 Barb. 112. 

Utah. —Bunnell v. Rio Grande West- 
ern R. Co., 13 Utah 314, 44 P 927. 

Wis.—McCandless v. Chicago, etc., 
R. Co., 45 Wis. 365; Bennett v. Chi- 
cago, etc., R. Co., 19 Wis. 145. 

87. See supra § 1577.- 

*88. Indianapolis, ete., R.Co. v. 
Harter, 38 Ind. 557: Robinson v. Fuint, 
6te., hn CO.8) 69 Mich. 323, 44 NW 779, 
19 AmSR 174: Bowman v. Troy, etc., 
RCO; 37 Barb. GN EY) 851.65 

89. See supra § 1578. 

90. See cases supra note 86. 

91. Miller v. Chicago, etc., R. Co., 
59 Towa 707, 13 NW 859; Kuhn vy. Chi- 
cago, ete., R. Co., 42 Iowa 420 [expl 
Smith v. Chicago, ete., R. Co., 34 Iowa 
506]; Moses v. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

92. .Miller v. Chicago, etc., R. Co., 
59 Iowa 707, 183 NW 859; Moses v. 
Southern Pac. R. Co., 18 Or. 385, 23 P 
498, 8 LRA 135. 

93. See statutory provisions. 

94. Sporle v. Grand Trunk Pac. R. 


DomLR 295, [1921] 3 WestWkly 78. 

96. See supra § 1579. 

97. Where railroad companies are 
required to fence see supra § 1479. 

$8. See supra §§ 1577-1579. 

99. Hanna v. Terre Haute, ete., R. 
Co., 119 Ind. 316, 21 NE 903; Michi- 
gan Southern, etc., R. Co. v. Fisher, 
27 Ind. 96; Tonawanda R. Co. v. Mun- 
ger, 5 Den. 255, 49 AmD 239 [aff 4 
N. Y. 349, 583 AmD 384]. 

1. Alabama Great Southern R, Co. 
v. McAlpine, 71 Ala. 545. 

2. See supra § 1577. 

3. Hanna v. Terre Haute, etc., R. 
Co., 119 Ind. 316, 21 NE 903; Michi- 
gan Southern, etc., R. Co. v. Fisher, 27 
Ind. 96; Williams v. Michigan Cent. 
R. Co., 2 Mich. 259, 55 AmD 59; Ton- 
awanda R. Co. v. Munger, 5 Den. 255, 
384y 239 [aff 4 N. Y. 349, 53 AmD 
vo . 

[a]. Reason for rule.—‘It is quite 
true the animals were at large under 
the permission of an order of the 
board of commissioners, but this did 
not impose any new duties or addi- 
tional obligations on the railroad com- 
pany. The owner of animals thus at 
large may not be liable as a wrong- 
doer for injuries done by them while 
on the public highways and commons, 
but he may not abandon them to the 
hazard of being injured on a railroad 
crossing by permitting them to roam 
at large in the vicinity of a crossing, 
or other place where the road can not 
be fenced, and yet recover for the in- 
jury, even though the company may 
also have been negligent at the time 
the injury was suffered.” Hanna y. 
Terre Haute,.etc., R. Co., 119 Ind, 316; 


R. Co. v. McAlpine, 71 Ala. 545; Cen- 
tral of Georgia R. Co, v. Burkett, 23 
Ala. A. 294,124 S 404. 

Cal.—Orcutt v. Pacific Coast R. Co., 
85 Cal. 291, 24 P 661 

Ga.—Central R. Co. v. Hamilton, 71 
Ga, 461; Atlanta, etc., R. Co. v, Hud- 
son, 2 Ga. A. 352; 58 SE 500. 

Tll.—Atchison, eta: Ru Cow viFCue 
pello, 61 Ill. A. 432. 

Mo.—Kirkpatrick v, Missouri Pac. 
R. Co., 71 Mo. A. 263. 

N. C.—Roberts v. Richmond, etc., 
R. Co., 88 N. C. 560. 

7. Wright v. Pripkc yy as ete., R: 
Co., 12 N. D. 159, 96 NW 8 

fal Knowledge of iis petite is 
contributory negligence to allow stock 
to run at large in violation of a stock 
law, knowing that it is in the habit of 
going upon the tracks and frequent- 
ing places. of known danger. Wright 
v. tee ee ee ete, VRACO,, Lee Nee 
159, 96 NW 3 

prceines cube see supra § 1564, 

8. Where railroad has failed to 
comply with fencing statute see su- 
pra § 1479. 

9. Atchison, ete, R, Co. v. Davis, 
31 Kan. 645, 3 P 301; Pacific R. Co. v. 
Brown, 14 Kan. 469; Williams vy, Mis- 
sourl Pac: R. Coil, 74 Mo. 453; Clark v. 
Boston, ete., R. Co., 64 N. H. 323, 10 A 
676; Texas Electric Rip Covey. Reese, 
(Tex, Commn. A.) 280 SW 179 [att 
(Civ. A.) 271 SW 130]; Davis v. Etter, 
(Tex. Civ. A.) 243 Sw 603; Interna 
tional, etc., R. Co. v. Seiders, 50 Tex, 
Civ. A. 568, 110 SW 99 

10. See supra § ete. 

11. Kort Worth, ete ,o Ri iCown: 
Jenkins, (Tex. Civ. "A.) 252 SW 189, 

12. Louisville, ete., R. Co. v. Wil- 
liams, 105 Ala. 379, 16 S 795. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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at large prevails,’ there is a conflict, some courts 
holding that an escape without the owner’s fault will 
not preclude a recovery,'* unless the owner knows 


that they have escaped and makes no effort to secure 


7 


man, 49 Pa. 101, 88 AmD 491. 


them;'® other courts holding that the owner must 
see at his peril that the animals are kept on his own 
premises and that he cannot recover for injuries to 
them, even though they escaped without his fault, 
in the absence of gross negligence or intentional in- 
jury on the part of the railroad company.!7 A dis- 
tinetion has, however, been made between the escape 
of animals from the owner’s inclosure and_ escape 
from his control when they were being driven along 
a highway,'® it being held ‘that while the owner ean- 
not recover in the former case,'® unless the escape 
is due to the fault of the railroad,?° he may in the 
latter case, if not at fault,?! it being for the jury 
to determine whether he was at fault or not.2? The 
fact that the escaped animals are injured on a pub- 


‘lic erossing does not change the law,?° a recovery 


being allowed if the escape is not due to plaintiff’s 
fault in jurisdictions allowing recovery for injuries 
to animals on the track in such eases,** and denied 
in jurisdictions holding that the owner must keep 
his animals confined at his peril.?° 

[§ 1583] b. Leaving Horses Unhitched or Unat- 
tended. To leave horses or teams unhitched or un- 
attended in the immediate vicinity of a railroad 
track is ordinarily held to be such contributory neg- 
ligence as will defeat a recovery, although the rail- 
road company was negligent,?® or its track was not 
fenced as required by law;?? but it has been held 
that, where the horse is accustomed to be left in this 
way and is not afraid of trains, leaving him inse- 
eurely hitched is not contributory negligence as mat- 
ter of law.?§ 

[§ 1584] c. Effect of Stock Laws. Stock laws 
making it unlawful for stock to run at large?® do 
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not impose an absolute requirement that the owner 
must keep stock upon his own premises, but only re- 
quire that his fences shall be reasonably sufficient to 
restrain it and that he shall exercise reasonable pre- 
cautions to prevent its being at large,?° and if with- 
out the knowledge or fault of the owner the stock es- 
capes from his inclosure or control, he is not charge- 
able with contributory negligence which will preclude 
a recovery where the railroad company has been neg- 
ligent in the operation of its trains,*! or has failed to 
fence its tracks as required by law,®? or failed to 
keep its fences in repair or the gates therein closed,?* 
the rule requiring only ordinary care from the own- 
er, applying even where animals are breachy.** But 
an owner whose animals have escaped without his 
fault cannot recover against a railroad on the ground 
of its noncompliance with the fencing statute where 
as to those to whom the duty is owed the railroad 
has fully performed its duty to fence.**® It will be 
presumed, where animals are at large in violation of 
a stock law, that they are at Jarge with the consent 
of the owner.®® 

[§ 1585] d. Defects in Fence around Inclosure. 
If plaintifi’s animals escape from his inclosure by 
reason of his failure to keep his fence in repair and 
his neglect in this respect contributed to the injury 
complained of, he cannot recover.?7 But if the ani- 
mals had to break through other fences of other 
landowners before reaching the railroad track, the 
fact that plaintiff’s fences were not in good repair 
is not sufficient to show such contributory negli- 
gence on his part as to defeat a recovery.*8 If there 
is a stock law in foree and plaintiff puts animals in 
an inclosure, the fence of which is known to be in- 
sufficient, animals escaping therefrom are wrong- 
fully at large and trespassers if they go upon the 
railroad track. Ba 

[§ 1586] K. Persons Entitled to Damages.4° A 


13. See supra § 1577. Intentional injuries see supra §;79 Iowa 402, 44 NW 690: Missouri 
14. Ill—Toledo, etc. R. Co. v.| 1557. Pac. R. Co. v. Johnston, 35 Kan. 58, 
Johnston, 74 Ill. 83. ; 18. Amstein v. Gardner, 132 Mass.|10 P 108; Kansas Pac. R. Co. v. Wie- 
Ind.—Toledo, ete., R. Co. v. Mulli- | 28, 42 AmR 421. gins, 24 Kan. 588; Pittsburgh, etce., 
gan, 52 Ind..505; Chicago, etc., R. Co. 19. Darling v. Boston, etce., R. Co.,| R. Co. v. Howard, 40 Oh. St. 6. 
vv. Leiter, 59 Ind. A. 212, 109 NE 213;|121 Mass. 118. 31. Isbell v. New York, etc., R. Co., 
Pittsburgh, etc., R. Co. v. Shaw, 15 20. Taft v. New York, etc., R. Co.,| 27 Conn. 398, 71 AmD 78: Story v. 


Ind. A. 173, 43 NE 957._ And see Den- 


157 Mass. 297, 32 NE 168. 


Chicago, ete., R. Co., 79 Iowa 402, 44 


nis v. Louisville, etc., R. Co., 116 Ind. 21. Amstein v. Gardner, 132 Mass.| NW 690; Doran v. Chicago, etc., R. 
42, 18 NE 179, 1 LRA 448° (dictum |} 98° 42 AmR 421: Lake Brie, etc.,-R. | Co., 73 Towa 115, 34 NW 619; Mori- 
that escape of animal without fault | Co. y. Voliva, 53 Ind. A. 170, 101 NE| arty v. Central Iowa R. Co., 64 Iowa 
does not bar recovery, but decision | 338, 696, 21 NW 148; Pearson v. Milwau- 
for railroad on ground of no peat 22. See infra § 1710. kee, ete., R. Co., 45 lowa 497; Roberts 
3 OAR Contra Cincinnati, etc., R. Co. 23. See cases infra notes 24, 25. Vv. Richmond, ete, Re Cos” 88 SNste: 

. Stanley, (A.) 27 NE 316. 24, Louisville. etc., R. Co. v. Ous-| 560. 

iehta —testern Maryland R. Co. V.| ler, 15 Ind. A. 232, 36 NE 290; Pitts- 32. Bulkley v. New York, ete., R. 
Carter, 59 Md. 306. burgh, etc., R. Co. v. Shaw, 15 Ind. A. Co., 27 Conn. 479; Kansas Pac. R. Co. 

Mich.—Parker v. Lake Shore, etc.,| 173, 43 NE 957; Ohio, etc., R. Co. v. |v. ‘Wiggins, 24 Kan. 588: Missouri 
R. Co., 93 Mich. 607, 53 NW 834. Craycraft, 5 Ind. A. 335, 32 NE 297;| Pac. R. Co. v. Johnston, 35 Kan. 58, 


Minn.—Hohl v. Chicago, etc., R. Co., 
61 Minn. 321, 683 NW 742, 52 AmSR 
598; Nelson v. Great Northern R. Co., 
52 Minn. 276, 53 NW 1129. 


250, 29 NE 790; 
25. 


Chicago, ete., R. Co. v. Fenn, 3 Ind. A. 
Chicaro. ete.. 
v. Nash, 1 Ind. A. 298, 27 NE 564. 
Northern Pennsylvania R. Co. 33. 


10 P 103; ‘Union Pee. R. Cay High, | 
14 Nebr. 14, 14 NW 547; Pittsburgh, 
etc., R. Co. v. Howard, 40 Oh. St. 6. 

pnieeee: etc., R. Co. v. Harris, 


mR. Co: 


Wis.—Herrell v. Chicago, etc, R.| v. Rehman, 49 Pa, 101, 88 AmD 491] 54 Ill. 52 
Co., 114 Wis. 605, 90 NW 1071. Con-| [rev 5 Phila, 450]. 34. . Pittebureh, ete Ries Cosme 
tra henge v. Farmers’ L. & T. Co., 21 26. Ind.—Louisville, etc., R. Co. v. Howard, 40 Oh. St. 6. 
Wis. Pree: i ag AS ty 27 NE we Leh whew: Get ie hate onote Huffman, 
: i i, par Sieh Boh hg y.—Weingartner_ v. ouisville, ex. Civ 
Mae. Gincinnats, EAS ete., R. Co.. 42 SW 839, 19 KyL 10238. 36. Kansas City, etc., R. Co. v. M¢- 
16. Darling v. Boston, ete, R. Co.,| | N-_D.—Ferm v. Great Northern R.| Henry, 24 Kan. 501; Atchison, ete. R. 
421 Mass. 118; ‘Case v. Cent. R. Co., | Co., 53 N. D. 548, 207 NW 39. Co. v. Hegwir, 21 Kan. 622. 
59 N. J. L. 471, 37 A 65, 59 AmSR 617; Pa.—Edwards v. Enilagclphiay etc., 37. Wabash R. Co. v. Warren, 113 
Price v. New "Jersey ike ete.) Co, 31] R. Co., 148 Pa. 531, 23 A 894. Ill. A. 172; Stearns v. Old Colony, 
N. J. L. 229; Munger v. Tonawanda Tey j Gra-}|etc., R. Corp., 1 Allen (Mass.) 498; 
R. Co., 4 N. Y.. 349; 58 AmD 384; | ham, 46 Tex. Civ. A. 98, 101 sw 846, Jackson v. Rutland, etc., R. Co., 25 
Mentges v. New York, etc, R. Co., 1 Utah.—Silcock v. Rio Grande West-| Vt. 150, 60 AmD 246; Laporte v. Ca- 
Hilt. (N. Y.) 425; Tonawanda R. Co. | ern R. Co. 22 Utah 179, 61 P 565. nadian Northern Quebee R. So., 


v. Munger, 5 Den. 255, 49 AmD 239 
[aff ‘in 4 N. Y. «349, 583 AmD 384]; 
North Pennsylvania R. Co. v. Reh- 

17. Price v. New Jersey. R., etc., 28. 
MoOunoatN. Ju. 9s INonthern, Pac. RR. 
Co. v. Rehman, 49 Pa. 101, 88 AmD 
491; Fisher v. Farmers’ L. & T. CO.; 
21 Wis. 73. 


29. 
30. 


Wis.—Olson v. Chicago, etc., R. Co., 
81 Wis. 41, 50 NW 412, 1096. 

27. Chicago,‘ etc., R. Co. v. Totten, 
1 Kan. A. 558,'42 P 269. 39. 

Southworth v. Old Colony, etce., 

R. Co., 105 Mass. 342, 7 AmR 528, 
See Animals § 580 et seq. See 
also supra §§ 1479, 1581. 
tory v. Chicago, etce., R. Co., 


(Que.) 8 CanRCas 137. 
38. Wabash R. Co. v. Perbex, 57 
Tl AL 62" 
Houston, etc., R. Co. 
Whe aes 29 Tex. Civ. A. 306. 68 OW 


40. Persons entitlea to benefits of 
fencing statute see supra §§ 1514, 
1515. 
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person, although not the absolute owner of an ani- 
mal, may have a special property therein which will 
entitle him to sue for its injury by a railroad com- 
pany,*! without making the real owner a party,*? 
and recover not only his special interest but the full 
value,*® notwithstanding the statute in terms gives 
the right of action to the owner.*+ In some states 
recovery for injuries to stock is extended by the ex- 
press terms of the statute? to any person owning the 
stock in his own right or who has a “special owner- 
ship” therein.4® A statute requiring a list of the 
different marks and brands of stock killed to be filed 
with station agents as proof of ownership‘? refers 
only to sueh marks as are placed upon stock by ar- 
tificial means for purposes of identifieation.*® 
[§ 1587] lL. Proceedings for Recovery of Dam- 
ages—1. Notice of Claim or Demand for Payment— 
a. In General. Under the statutes in some states*® 
a notice of the injury or demand for payment of the 
claim therefor must be made upon the railroad com- 
pany within a certain time after the injury is sus- 
tained®® or prior to the action to recover therefor,°* 
regardless of knowledge of the injury on the part of 
the company’s officers or agents.°? But under some 
of these statutes®* the claim or demand is not neces- 
sary if suit is commenced within the limit of time 
fixed by statute,°* the right to recover being barred 
if neither claim is made or suit commenced within the 
statutory time.®> Where by statute giving notice 
- or beginning action by plaintiff is not required until 
the railroad has made report to a state board of in- 
spection and notice to accept a proposed settlement 
or to arbitrate has been sent to the owner,°® if the 
railroad fails to act, it cannot later defend on the 


41. Ark.—St. Louis, etc., R. Co. v. 42. 
Bigss, 50 Ark. 169, 6 SW 724. 
nd.—New York, ete., R. Co. v. Au- 43. 
ae 106 Ind. 219, 6 NE 330, 55 AmR 


Miss.—Illinois Cent. R. Co. v. Haw- | SW 724; 
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St. Louis, ete., R. Co. v. Biggs, 
50 Ark. 169, 6 SW 724. 58. 
St. Louis, etce., R. Co. v. Norton, 
71 Ark. 314, 73 SW 1095; 
734. ete. “KR. Co. ive Biggs, 508 Ark 
Illinois Cent. R. Co. v. Haw- 
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ground of failure of the owner to give notice or to 
start action within the statutory limit.°7 The ob- 
ject of the statutes requiring a notice or demand is 
to inform the company of the injury and afford it an 
opportunity to investigate the circumstances and to 
settle the claim without litigation or prepare its de- 
fense.®§ 

As condition precedent to action. Under some of 
the statutes,°® the notice or demand is a condition 
precedent to a right to maintain an action.*® Under 
other statutes®? it is condition precedent to mainte- 
nance of an action under the statute, not affecting 
however the right to,.maintain a common-law action.°? 
Under still other, statutes®* it is merely a condition 
precedent to the right to recover double dam- 
ages®* where the claim is not paid. within a certain 
time after demand.°° 

Double damages and attorney’ s fees. "Under some 
of the statutes,®°° if the damages are not paid with- 
in a certain time after the notice or demand, plain- 
tiff may recover double the actual damages sus- 
tained,®* or reasonable attorney’s fees,®°* or such 
attorney’s fees together with a certain rate of in- 
terest upon the amount of actual damages from the 
date of presentment of the claim,°® or both double 
damages and attorney’s fees,“ and such provisions 
are not unconstitutional.*! Defendant cannot avoid 
hability for double damages on the ground that it 
had always been willing to settle the claim, unless an 
actual tender was made and refused or plaintiff was 
otherwise legally in fault for the nonpayment.*? 
Nor will an actual tender of less than the full 
amount of actual damage found by the jury affect 
the right of plaintiff to recover double damages.*? 


64 Colo. 310,171 P 499. } 
Ala.—South Alabama, ete., R. 
Co. v. Brown, 53 Ala. 651. 
Ida.—Hindman v. Oregon Short 
MineAR: \Coa 32 Fdasisa, Iusmersok 
Iowa.—Boyer v. Chicago, ete, R. 


St. Louis, 
169, 6 


[§§ 1586-1587 


kins, 65 Miss. 200, 3 S 410. 

Mo.—Huss v. Wabash R. Co., 84 Mo. 
oN ea 

Nebr.—Union Pac. R. Co. v. Meyer, 
76 Nebr. 549, 107 NW 793. 

Tenn.—Southern R. Co. v. Hall, 107 
Tenn. 512. 64 SW 481. 

[a] Thus an action may be main- 
tained by one who at the time of the 
injury had the animal in possession: 
(1) As a bailee for the purpose of 
sale, having incurred expenses in the 
care of the animal which he was to 
deduct from the proceeds of the eae 
when made. St. Louis, etc., R. Co. 
Norton, 71 Ark. 314, 73 SW 1095. (2) 
Under a contract to purchase it if 
satisfactory. St. Louis, ete; Ru -Cox 
vy. Taylor, 57 Ark. 136, 20 SW 1083. 
(3) Under an agreement to return it 
in good condition or to be responsible 
for any injury thereto while in his 
possession. St. Louis, etc., R. Co. v. 
Biggs, 50 Ark. 169, 6 SW "724: New 
York, ete., R. Co. v. Auer, 106 Ind. 
219, 6 NE 330, 55 AmR 734, (4) Or 
the action may he maintained by one 
who has the actual and exclusive pos- 
session of an animal which had been 
found abandoned and the true owner 
of which was unknown (Southern R. 
Co. v. Hall, 107 Tenn. 512, 64 SW 481), 
(5) or where plaintiff was a mortga-~ 
gor of the animal in possession, al- 
though after breach of the condition 
of the mortgage (Illinois Cent. R. 
Co. v. Hawkins, 65 Miss. 200, 3 S 410; 
Huss v. Wabash R. Co., 84 Mo. A. 111), 
(6) or where the animals injured were 
a part of the undivided increase of a 
flock in plaintiff’s possession under a 
contract to care for them for a part 
of the increase (New. York, etc., R. Co. 
v. Auer, Supra). 


kins, 65 Miss. 200, 3 S 410. 

44. New York, ete., R. Col ow. Auer, 
106 Ind. 219, 6 NE 330, 55 AmR 734 
(a person is an owner within the ap- 
plication of the statute who is in pos- 
session of an animal under a contract 
making him accountable to the real 
owner in case of injury or who is in 
possession of the undivided increase 
of a flock to part of whith he is en- 
titled as compensation for caring for 
the whole). 

45. See statutory provisions. 

46. St. Louis, etc., R. Co. v. Nor- 
ton, 71 Ark. 314, 73 SW 1095. 

47. See statutory provisions. 

48. Churchill v. Georgia R., 
Co., 108 Ga. 265, 33 SE 972. 

49. See statutory provisions. 

50. Jones v. Central R., ete, Co., 
18 Ga. 247; Weed, ete, Mfg. Co. v. 
Whitcomb, 101 Wis. 226, 77 NW shen 

51. Jacksonville, OUCH ur CO) 
Harris, 33 Ela: 217, ie Ss 726, 39 ‘AmSR 
127; St. Louis, etc., . Co. v. Kinman, 
49 Kan. 627, 31. P ‘see Kansas Pac. R. 
Co. v. Ball, 19 Kan. 535; Brown v. 
Southern Pac. R. Co., 36 Or. 128, 58 P 
1104, 78 AmSR 761, 47 LRA 409. 

52. Ryan v. Chicago, ete., R. Co., 
101 Wis. 506, 77 NW 894. 

53. See statutory provisions. 

54. South Alabama, etc., R. Co. v. 
Bees, 82 Ala. 340, 2 S 782; South Ala- 
vane etc., R. Co. v. Morris, 65 Ala. 

55. Alabama Great Southern R. Co. 
v. Killian, 69 Ala. 277; South Ala- 
bama, etc., R. Co. v. Reid, 66 Ala. 250. 

56. See statutory provisions. 

57. Chicago, ete., R. Co. v. Eyster, 
69 Colo. 168, 169 P 1181; Adams vy. 
pcre etc., Rev COme 6G Colo. 2, 186 

P 271;, Denver, etc., R. Co. v. Wright, 


etc., 


Co., 123 Iowa 248, 98 NW 764. 

Kan.—Union Pac. R. Co. v. Shelley, 
49 Kan. 667, 31 P 304; Wichita, etce., 
en Ve Hart, 7 Kan. A. 5505 510: 

Or.—Brown v. Southern Pac. R. Co., 
36 Or, 128, 58:P 1104, 78 AmSR 761, 47 
LRA 409. 

Wis.—Weed, etce., Mfg. Co. v. Whit- 
comb, 101 Wis. 226, 77 NW 175. 

59. See statutory provisions. 

60. St. Louis; ete.“ R. -Co..v. in= 
man, 49 Kan. 627, 31 P 126; Kansas 
Pac. R. Co. v. Ball, 19 Kan. 535; - Ryan 
v. Chicago, etc., R. Co., 101 Wis. 506, 
77 NW 894; Weed, etc., Mfg. Co. v. 
Whitcomb, 101 Wis. 226, 77 NW 175. 

6 See statutory provisions. 

62. Wallace v. Cason, 42 Ga. 435. 

63. See statutory provisions. 

64. See infra text and notes 65. 

65. Campbell v. Chicago, etc., R. 
Co., 35 Iowa 334. 

66. See statutory provisions. 

67. Boyer v. Chicago, etc., R. Co., 
123 Iowa 248, 98 NW 764; Hammans 
Vie ne aa etc., IR Con, 83 Iowa 287, 
48 NW 9 

68. Miesourt Pac. R. Co. v. Abney, 
30 Kan. 41, 1 P 385; Kansas Pac. R. 
Co.-v. Ball, 19 Kan. 535. 

69. Jacksonville, ete Co 
rae 33 Fla..217, 14S 726, ae ‘AmSR 

70. Lusk v. Blevins, 130 Ark. 378, 
197 SW 854. 

71. Mackie v. Iowa Cent. R. Co., 
54 Iowa 540, 6 NW 728; Welsh v. Chi- 
ene etc.,, ine Coy, b38 Iowa 632, 6 NW 


72. Hammans vy. Chicago, ete. R. 
Co., 83 Iowa 287, 48 NW 978. 

73. Brandt v. Chicago, ete., R. Co., 
26 Iowa 114. 


————— Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1588-1592] 


[§ 1588] b. Form and Sufficiency—(1) In Gen- 
eral. Where the statute requires it,7* the notice or 


demand must be in writing,*® but in.the absence of . 


such express requirement an oral demand is suffi- 
cient.“® Where the statute preseribes a form of no- 
tice requiring certain essential allegations, its 
provisions must be complied with,*? and if it re- 
quires the “time and place” of the injury to be stated 
the notice should do so with reasonable definiteness 
and certainty.’® Although not required by the let- 
ter of the statute, the notice should as far as prac- 
ticable inform the company of such material facts 
as will enable it to investigate the claim and decide 
upon its course of action;*® but ordinarily in the ab- 
sence of express requirements the notice will be held 
good if reasonably sufficient to serve the purpose for 
which it is required to be given.8® It is not neces- 
sary for claimant to specify the particular breach of 
duty on which plaintiff relies as fixing the hability.*+ 
Where issue is made on whether the demand served 
was a demand, it must be proved by offering in evi- 
dence the original demand if in writing, secondary 
evidence not being admissible unless the nonprodue- 
tion of the original is properly accounted for.*? 

[§ 1589] (2) Necessity and Form of Affidavit. 
Where the statute requires it,** the notice or demand 
must be accompanied by an affidavit of the injury.** 
It need not. be separate but may be embodied in the 
same paper with the notice,*® but a copy of the af- 
fidavit instead of the original is not sufficient.°® In 
the absence of express provision to the contrary the 
affidavit need not be made by plaintiff himself but 
may be made by some other person cognizant of the 
facts,87 and need not contain anything more than 
the statement of the claim and the fact of injury.** 

74 See statutory provisions. 

75. Ala.—Alabama Great Southern 


R. Co. v. Killian, 69 Ala. 277. 
Fla.—Jacksonville, ete oe CO. 
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(2) Where plaintiff stated his demand 
to a station agent, giving a descrip- 97. 
tion of the animal 
which was taken down by the agent [a] 


(52, O.F:]' 89 


[§ 1590] (3) Amount of Claim; Excessive Claim. 
Damages will be limited to the amount stated in the 
notice and affidavit,*® or to double that amount in 
the case of double damages.°® A notice or demand is 
not invalid because it states the value of the ani- 
mal at more than it is actually worth,®! or claims 
a greater amount of damages than that subsequent- 
ly claimed in the complaint unless the amount of 
the claim is excessive,®” the excessiveness of the 
claim being a question of fact for the jury.®* The 
effect of an excessive claim, when established, is to 
work a forfeiture of double damages under the stat- 
ute,** but not to bar plaintiff’s right to recover ac- 
tual damages independently of the statute.®® 

[§ 1591] (4) Variance between Notice and Proof. 
Where defendant was not misled thereby, the right 
of recovery is not affected by a variance between 
the notice and the complaint or proof as to the de- 
seription of the animal,®® or the eause of injury,°? 
or a slight inaccuracy in the designation of the com- 
pany.°®§ 

[§ 1592] c. Service or Presentation—(1) By and 
to Whom. In the absence of express provision it 
is not material by whom the notice is served or the 
claim presented, provided it is in proper form and 
within the time prescribed.®® The notice may be 
served by plaintiff himself,! or the claim may be 
stated to an employee of the railroad company and 
by him taken down and forwarded to the company.? 
Where the statute designates the officers or agents of 
the railroad upon whom the notice or demand shall 
or may be served,*® the notice or demand must be 
shown to have been made upon the designated of- 
ficer or agent,* or upon the person acting temporari- 
ly as such officer or agent with the sanction of the 
112 Iowa 375, 88 NW 1048. 

Boyer v. eee ete., R. Co., 


123 Iowa 248, 98 NW_7 


and its value, : 
Variance held immaterial.— 


Harris, 33 Fla. 217, 148 726, 39 AmSR 
127. 

Ilowa.—Brammer v. Wabash R. Co., 
112 Iowa 375, 83 NW 1048. 

Or.—Brown y. Southern Pac. R. Co., 
36 Or. 128, 58 P 1104, 78 AmSR 761, 
47 LRA 409. 

Wis.—Weed, etc., Mfg. Co. v. Whit- 

comb, 101 Wis. 226, 77 NW 175. 

76. Missouri, etc., Re Co. Vv. Rus- 
sell, 64 Kan. 884, 67 P 451. 

[a] “I want pay.’”—A statement 
made to a claim agent of the company 
by plaintiff that he wants pay for the 
killing of his stock is a sufficient de- 
mand. St. Louis, etc., R. Co. v. Kin- 
man, 9 Kan. A. 633, 58 P 1037. 

WaT dones-sv. Central Ry ete. Co., 
AsiGa, 247; Ryan v. Chicago, etc., R. 
Co., 101 Wis. 506, 77 NW 894. 

78. May v. Chicago, -ete., R. Co., 
102 Wis. 673, 79 NW 31. 

[a] Wotice insufficient.—A notice 
is insufficient which designates the 
place merely by the township and 
range, where there are three miles of 
the railroad within such limits. Ry- 
an v. Chicago; etc., R. Co.,.101 Wis. 
506, 77 NW 894, 

79, Manwell v. Burlington, etc., R. 
Co., 80 Towa 662, 45 NW 568. 

80. Boyer v. Chicago, ete., R. Co., 
123 Iowa 248, 98 NW 764; Union Pac. 
R. Co. v. Shelley, 49 Kan. 667, 31 P 
304; Brown v. Southern Pace. R. Co., 
36 Or. 128, 58 P1104, 78 AmSR 761, 47 
LRA 409. 

[a] Demand held sufficient: (1) 
Where plaintiff made out a bill in 
writing, stating an account in favor 
of himself and against the company, 
for the value of the animal killed and 
Stating the date of the accident and 
presented it to the company within 
the time limited. Ft. Scott, ete., R. 
Co. v. Holman, 45 Kan, 167, 25 P 585, 


and ‘transmitted by him to the com- 
pany within the time limited. Union 
Pac. R. Co. v. Shelley, 49 Kan. 667, 31 
P 304. (3) Where the “claim in writ- 
ing” consists of two letters to the 
company, one notifying the company 
of the injury and the other of. the 
amount of damages claimed. Jack- 
sonville, ete., R. Co. v. Harris, 33 Fla. 
217, 14 1S. 126.39 AmSR, 127. 

Purpose of requirement as to notice 
see supra § 1587. 

SL. (Wichita, etc: RR. Co; vc Hart. 7 
Kan. Aq b50) 54) Pi 933. 

82. Central Branch Union Pac._R. 
Co. v. Walters, 24 Kan. 504. 

83. See statutory provisions. 

84. McNaught v. Chicago, ete., R. 
Co., 30 Iowa 3836. 

85. Mendell v. Chicago, etc., R. Co., 
20 Iowa 9. 

86. McNaught v. Chicago, etc., R. 
Co., 80 Iowa 336. 

87.. Henderson v. St. Louis, etc., R. 
Co., 36 Iowa 387. 

88. Mundhenk v. Central Iowa R. 
Co., 57 Iowa 718, 11 NW 656; Mackie 
v. Iowa Cent. R. Co., 54 lowa 540, 6 
NW 723. 

89. Manwell v. Burlington, etc., R. 
Co., 80 Iowa 662, 45 NW 568. 

90. Manwell v. Burlington, ete,, R. 
Co., supra. 

91. Missouri Pac. R. 
380 Kan. 41, 1 P 385. 

92.) bisterkv., Chicago, ete. iReCos 
192 Iowa 1068, 186 NW 8; 
Chicago, ete. R. Co., 162 Iowa 550, 
144 NW 358; Valleau v. Chicago, etc., 
R. Co., 73 lowa 723, 36 NW 760. 

93. See infra § 1697. 

94. Binder v. Chicago, ete., R. Co., 


Co. v. Abney, 


supra. 
95. Binder v. Chicago, etc., R. Co., 
supra, 
96. Brammer v. Wabash R. Co., 


Binder v. 


Where the notice stated the cause of 
injury as a failure to fence and the 
complaint as a defective condition of 
eattle guards, the variance was not 
material. Boyer v. Chicago, ete., R. 
Co., 123 lowa 248, 98 NW 764. 

98. Black v. Minneapolis, ete., R. 
Co., 122 Iowa 32, 96 NW 984; Martin 
v. Central Iowa R. Co., 59 Iowa 411, 13 
NW 424. 

99. South Alabama, ete. R. Co. 
v. Brown, 53 Ala. 651; Mundhenk v. 
Central Iowa R. Co., 57 Iowa 718, 11 
NW 656. 

1. Mundhenk y. Central Iowa R. 
Co., supra. 

2. South Alabama, ete., R. Co. v. 
Brown, 53 Ala. 651. 

3. See statutory provisions. 

4 Alabama Great Southern R. Co. 
v. Killian, 69 Ala. 277; Mobile, etc., 
Fis Cosy: "Malone, 46 Ala. 391 Jack= 
sonville, ete., R. Co. v. Harris, 33 Fla. 
2 a 726, 39 AmSR 127; Brockert 
v. Central Iowa R. Co., 82 Iowa 369, 47 
NW L026; St. Bouis; ete Re Conve 
Kinman, 49 Kan. 627, 31 P 126; Chica- 
go, etc., R. Co. v. Totten, 1 Kan. A. 
558, 42 P 269. 

[a] General attorney of railroad 
will, in the absence of evidence to the 
contrary, be deemed ‘‘a general agent 
or officer’? within the application of 
the statute, to whom a notice or claim 
may be given. Jacksonville, ete., R. 
Com, Harris, sis bla, cilia 'S 7126, 39 
AmSR 127 

[b] Receiver.—Where a road is 
operated by a receiver, service of no- 
tice upon the receiver and upon a sta- 
tion agent of the company is sufficient. 
Brockert v. Central Iowa R. Co., 82 
Iowa 369, 47 NW 1026. 

[ce] Section boss.—Under the stat- 
ute it is not sufficient to present a 
claim to a “section boss.” Alabama 


90 [62 C.da 


company.” But a statute providing that demand 
“may? be made upon any ticket or station agent is 
not mandatory,® and does not preclude a valid de- 
mand upon a general officer of the company,’ or an 
agent expressly authorized to settle such claims;* 
but it is not sufficient where the only evidence is 
that the demand was made upon a person represent- 
ing himself as an agent of the company without 
showing what kind of an agent,® or without any 
further proof’ that he was in faet an agent of the 
company.!° Where the statute authorizes service 
upon any officer, or station or ticket agent “employ- 
ed in the management of the business of the corpo- 
ration,” it is sufficient where it is shown that serv- 
ice was made upon a certain station agent without 
further proof that he was employed in the manage- 
ment of the business of the corporation.14 

[§ 1593] (2) Manner and Proof of Service. The 
notice may, in the absence of express provision, be 
served simply by delivering the notice without read- 
ing it,!2 or by reading the original and delivering a 
copy,!® or delivering the original;!* but the affidavit 
accompanying the notice must be the original and 
not a copy.25 Proof of service may be made by a 
copy of the notice served accompanied by the oath 
of the person who made the service,1® or by an of-, 
ficer’s indorsement upon the notice or by affidavit,+* 
or, it seems, by oral evidence upon the trial.?® 

[§ 1594] 2. Appraisal of Damages—a. In Gen- 
eral. Under some statutes?® an appraisal of dam- 
ages is a condition precedent to the maintenance of 
an action under the statute,?° which, however, may 
be waived by the railroad,?? and is wajved by fail- 
ure to object or to file a plea in abatement on the 
ground of its omission.??. The appraisal is prima 
facie evidence of the damage?* and places upon the 
railroad a further liability for attorney’s fees if it 
does not pay the owner the amount of the appraisal 
within a limit of time fixed by the statute.2* But 
even in states where appraisal is a condition prece- 
dent to recovery under the statute,?° it is not neces- 


Great Southern R. Co. v. Killian, 69 18. 
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See Mendell v. Chicago, etc., R. 


sary where an action is brought at common law 
grounded on defendant’s negligence.?® And under 
other statutes in-other states,?” it is not a condition 
precedent to the maintenance of an action under 
the statute2® but merely to the recovery of attor- 
ney’s fees;2® and so in these states a defective ap- 
_praisement, inadmissible in evidence for that rea- 
son,®° will not defeat plaintiff’s recovery under the 
statute of the actual value of the-animal killed minus 
attorney’s fees where there is other evidence of the 
value independent of the appraisal.?+ 

[§ 1595] b. Mode of Appraisal. Notice of inten- 
tién to apply for appointment of appraisers must 
be served by plaintiff#? on the officer or agent desig- 
nated in the statute,?* by leaving with him a copy or 
the original.?4 It must be in writing,®® and must 
state when®® and where?’ such application will be 
made. An appointment of appraisers made at some 
place other than that designated is invalid.*® 

Report of appraisers, to be admissible in evidence, 
must show that the proceedings before the apprais- 
ers have been in strict conformity with the stat- 
utory requirements.*® It must show, for example, 
that the appraisers were disinterested householders 
of the county,*® that they were sworn before under- 
taking the duties of their office,*! and that they ex- 
amined the stock killed or injured.*? 

{§ 1596] 3. Summary Proceedings. Under stat- 
utes in some states,** where the damages claimed do 
not exceed an amount limited by the statute, a sum- 
mary proceeding to recover for injuries to stock may 
be had before a justice of the peace upon notice to 
the railroad company in writing ;** and double dam- 
ages bringing the total claim to an amount in ex- 
cess of the statutory limit may be recovered, but only 
by bringing a separate proceeding and upon a dif- 
ferent notice.*® 

[§ 1597] 4. Actions—a. Nature and Form of 
Remedy. In a common-law action against a railroad 
company for injury to animals the proper form of 
action is an action on the case and not trespass,*® 


where such agent lives. Illinois Cent. 


Ala. 277. 

5. Mobile, ete., R. Co. v. Malone, 46 
Ala. 391. 

6. Central Branch R. Co. v. In- 
gram, 20 Kan. 66; Union Trust Co. v. 
Kendall, 20 Kan. 515. 

7, -Central Branch ‘RS.Co..v. In- 
gram, 20 Kan. 66 (demand made upon 
general superintendent of the road). 

8. Union Trust Co. v. Kendall, 20 
Kan. 515. 

9. St. Louis, etc., R. Co. v. Kinman, 
49 Kan. 627, 31 P 126; Chicago, etc., 
R. Co. v. Totten, 1 Kan. A. 558, 42 P 
269. 

10. St.Louis; etce,,. Ri Co. vy. ‘Kin- 
man, 49 Kan. 627, 31 P 126. 

11. Schlengener v. Chicago, etce.. 
R. Co., 61 lowa 235, 16 NW-103; Smith 
v. Chicago, ete., R. Co., 60 Iowa 512, 
15 NW 303; Welsh v. Chicago, etc., R. 
Co., 53 Iowa 632, 6 NW 183. 

12. Brentner v. Chicago, etc., R. 
Co., 68 Iowa 530, 283 NW 245, 27 NW 


13. Van Slyke v. Chicago, etc., R. 


Co., 80 Iowa 620, 45 NW 396; Mc- 
Naught v. Chicago, etc.,-R. Co., 30 
Iowa 336. 


14. Mendell v. Chicago, etc., R. Co., 
20 Iowa 9. : 

15. Campbell v. Chicago, ete. R. 
Co., 35 Iowa 334; McNaught v. Chi- 
cago, etc., R. Co., 30 Lowa 336. 

16. McLenon v. Kansas City, ete., 
R. Co., 69 Iowa 320, 28 NW 619. 

17. Brandt v. Chicago, etc.. R. Co., 
26 Iowa 114. 


Co., 20 Iowa 9. 

Proof of contents of demand when 
in writing see supra § 1588. 

19. See statutory provisions. 

20. Union Pac. R. Co. v. Sternberg, 
3 Colow 4d, coke Pe abog ds 

21. Atchison, etc., R. Co. v. Lujan, 
6 Colo, 3388. 

22. Atchison, ete., R. Co. y. Lujan, 


23. Cincinnati, etc., R. Co. v. Rus- 
sell, 92 Tenn. 108, 20 SW 784, 

24. Cincinnati, etc., R. Co. v. Rus- 
sell, supra. 

25. See cases supra notes 20-22. 

26. Denver, etc., R. Co. v. Hender- 
son, 10 Colo. 1, 13 P 910; Volkman v. 
Chicago, ete, R.. Co: 6 Dak. 69, °37 
NW 731. 

27. See statutory provisions. 

28. Cincinnati, etc., R. Co. v. Rus- 
sell, 92 Tenn. 108, 20 SW 784. 

29. “Cincinnati, ete., R. (Co. v1 Russ 
sell, supra. , 

30. See infra § 1595. 
81. Tennessee Cent. 
Smith, 1 Tenn. Civ. A. 208. 

32. Newport News, etc., R. Co. v. 
Thomas, 96 Ky. 613, 29 SW 487, 16 
KyL 706. 

33. Illinois Cent. R. Co. v, Tilman, 
98 Tenn. 573, 41 SW 937. 

[a] Nearest. station agent.—The 


Rian Couns 


‘statute requiring that the notice shall 


be given to “the nearest station agent 
of the company” is construed as 
meaning the agent nearest to the 
place of accident without regard to 


ce v..Tilman, 98 Tenn, 573, 41 SW 

34 Tennessee Cent. R. Co. v. 
Smith, 1 Tenn. Civ. A. 208. 

{a] Reading of the notice to the 
station agent, who neither accepted 
nor rejected it but merely listened, is 
not a_ sufficient service. Tennessee 
Cent. R. Co. v. Smith, 1 'Tenni Civ.A: 


208. 

35. Tennessee Rae Cogan. 
Smith, supra. 

36. Newport News, ete, R. Co. v. 
Thomas, 96 Ky. 613, 29 SW 4387, 16 


Cent. 


KyL 706. 

37. Tennessee Cent. R. Co. v. 
Smith, 1 Tenn. Civ. A. 208. 

38. Tennessee Cent. R. Co. v. 


Smith, supra. 
39. See cases infra notes 40—42. 
40. Campbell v. Louisville, ete., R. 
Co., 98 Tenn. 148, 88 SW 732, 
41. Campbell v. Louisville, ete., R. 
Co., supra, 
42. Campbell v. Louisville, ete., R. 
Co., supra, 
43. See statutory provisions. 
44. Jones v. Americus, etec., R. Co., 
. 803, 7 SE 117. 
45. Jones v. Americus, ete., R. Co., 
Ala.—Selma, 


46. ha "Oor awe 
Webb, 49 Ala. 240. 

Tll.—Illinois Cent. R. Co. v. Reedy, 
1 ES 680. 

N. J.—Price v. New Jersey R., ete., 
Co., 81 N. J. Li. 2:29,. 230. 

Pa.—Philadelphia, ete., R. Co. v. 


etc; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 1597-1599] 


as tS 


or an action for damages for breach of contract if 
the railroad’s duty to fence was imposed by agree- 
ment.47 Where a railroad company having failed 
to fence its tracks as required by law‘*® negligently 
injures an animal, plaintiff may elect according to 
the facts of his case to base his action upon the stat- 
ute or upon common-law grounds,*® an action at 
common law lying for injuries to animals from de- 
fendant’s failure to perform a statutory duty;°° 
and where there are two, statutes, one expressly re- 
quiring fencing at certain places and allowing dou- 


-ble damages, and the other merely making the com- 
pany lable for actual damages without proof of 


negligence where its road is not fenced,*! if the in- 
jury occurred at a place unfenced and within the 
application of the former statute, plaintiff may 
bring his action under either statute,®? or at com- 
mon law.°? A statute prescribing a particular form 
of action before a justice but authorizing the ac- 
tion to be brought in a cireuit court, without desig- 
nating the form of action, does not require the same 
form of action in that court.°4 And a motion under 
the statute to enforce in the cirenit court a jus- 
tice’s judgment against a railroad is a civil action 
and the same pleadings may be filed and issue formed 
therein as in other actions.°®> Where in the absence 
of statute there is no duty owing from the railroad 
to the public, the remedy provided by a statute creat- 
ing the duty is exelusive.*® 


[§ 1598] b. Defenses.*7 It is no defense to an 
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action for injury to an animal that it was abandoned 
and not turned over to the railroad company,°® or 
that it acted in good faith in failing to fence its 
tracks, believing the locality in question to be depot 
grounds,°® or that it was prevented by plaintiff from 
erecting a fence on his land outside of the right of 
way.°° 

Agreement exempting railroad from liability for 
injury to plaintiff’s property in the operation of de- 
fendant’s trains is a defense.*? 

Counterclaim. While there is some authority. 
to the contrary,®* the weight of authority favors 
the view that in an action against a railroad com- 
pany for injury to animals the company cannot set 
up a counterclaim for damages to the train caused by 
the collision based upon the wrongful presence of the 
animal upon the track.®* 

[§ 1599] c. Jurisdiction.®°® In the absence of 
statute actions for injuries to animals may be main- 
tained in any. court having jurisdiction of the sub- 
ject matter of the action which can obtain jurisdic- 
tion of the parties,°® and a statutory action which is 
maintainable only by an adjoining landowner may 
be brought in a court not having jurisdiction of ac- 
tions involving’ title to land.*7 Where the statutes 
so provide,®® jurisdiction is determined by the 
amount of the claim, justices of the peace having ex- 
elusive jurisdiction of claims not exceeding a -cer- 
tain amount,®® the county courts having jurisdiction 


Wilt, 4 Whart. 143. 

Eng.—Sharrod v. Penden: etc., 
Co., 4 Exch. 580, 154 Reprint 1345. 

“The only act of the defendants of 
which the plaintiff can complain, was 
the employment, by them, of a neg- 
ligent servant. It is upon this ground 
alone that he has a right to call upon 
them for indemnification. But the in- 
jury resulting, being entirely conse- 
quential to the employment of the 
agent, the remedy must be sought, 
by force of rules of law as ancient 
as the modes of legal redress, in an 
action on the case and not in the form 
of trespass.” Price v. New Jersey 
R., ete., Co., supra. 

[a] Remedy against servant.— 
Trespass would lie against the serv- 
ant in charge of the train whose 
wrongful act directly occasioned the 
injury, but not against the corpora- 
tion unless it ordered it to be done. 
Tllinois Cent. R. Co. v. Reedy, 17 Ill. 
580. 

{b] Amendment after verdict.— 
Under the statute of amendments it 
has been held that, where the action 
was improperly brought in trespass 
but was in fact tried as an action on 
the case, the proceedings could be 
amended after verdict so as to adapt 
the form of remedy to the case made 
on the trial. Price v. now Jersey R., 
ete,, Col, 81 N. J. Ll. 22 

Se reRE oes on case sds Case, Action 
on 11 C. p 

47. poe v. Philadelphia, ete., R. 
Go. (bt Part. 24077 SeemGuit, ‘ete: R, 
Co. v. Washington, 49 Fed. 347, 1CCA 
286 (in an action for recovery on the 
ground of negligence the court 
eriticizes an instruction that the jury 
might consider the breach of agree- 
ment as negligence, saying that it 
should have instructed that there 
could be recoyery in such case in- 
dependently of negligence). 

Action for breach of contract see 
Contracts § 790 et seq. 

48. See supra §§ 1470, 1471. 

49. Rockford, etc., R. Co. v. Phil- 
lips, 66 Ill. 548. 

50. Shell v. Missouri Pac. R. Co., 
132 Mo. A. 528, 535, 112 SW 39. 

“Defendant insists that if the ac- 
tion is at common law, it must depend 
on that character of dereliction which 


Ee 


would be negligence at common law; 
and that as a cattle-guard was not 
required at common law defendant 
was not guilty of a wrongful act, at 
common law, in failing to provide or 
maintain a _ cattle-guard. But we 
think defendant does not correctly in- 
terpret the law in this respect. The 
law is that though the act is made a 
duty only by foree of the statute, yet 
the failure to perform a statutory 
duty—a requirement made only by 
the statute, is evidence which will 
sustain an action at common § law.” 
Shell v. Missouri. Pac. R. Co., supra. 

51. See supra § 1470. 

52. Radcliffe v. St. Louis, etc., R. 
Co., 90 Mo. 127, 2 SW 277; Webster v. 
Davis, (Mo. A.) 245 SW 625 [transf 
234 SW 790]; Meadows v. Chicago, 
etc., R. Co., 82 Mo. A. 83. 

53. Ingalsbe v. St. Louis-San Fran- 
cisco R. Co., (A.) 219 SW 1005 [rev 
on other grounds 295 Mo. 177, 243 SW 
323, 24 ALR 1051]. 


sett, $ PE pIceee, etc., R. Co. v. Reidy, 
ii 
[a] ene before different 


courts.—A statute providing for an 
action of debt or assumpsit before a 
justice but authorizing plaintiff to 
elect to sue in the circuit court, where 
the claim is over twenty dollars, with- 
out naming the form of action, leaves 
the party free to select any appro- 
priate remedy, and he may maintain 
an action on the case in that court, 
Chicago, etc., R. Co. v. Reidy, 66 Ill. 
43 


55. See infra § 1725. 
56. See cases infra this note. 
[a] Cattle guards.—Where, prior 


to the statute requiring cattle guards, 
the railroad owed no duty to the pub- 
lic to construct them, the remedy pro- 
vided in the statute requiring them 
for violation of its terms is exclusive. 
St. Louis, ete, R. Co. v. Rowland, 
(Ark.) 88 SW 994; St. Louis, etc., R. 


Co. v. Busick, 74 Ark, 589, 86 SW 
674. 
57. Contributory negligence see 


supra §§ 1564-1585. 

58. Jackson v. St. Louis, ete, R. 
Co., 74 Mo. 526. 

59. Cole v. Duluth, etc., R. Co., 104 
Wis. 460, 80 NW 736. P 

60. Blankenship v. St. Louis, etc., 


R. Co., 135 Mo. A. 338, 115 SW 1027. 

61. Hast Kootenay Lumber Co. v. 
Canadian Pac. R. Co., 18 B. C. 422, 8 
CanRCas 310. 

62. Generally see Set-Off 
Counterclaim [34 Cye 618]. 

63. Central Branch Union Pae. R. 
Co. v. Walters, 24 Kan. 504. 

Rtv trad counterclaim see infra § 


and 


64. Terre Haute, etc., Res Carey. 
Pierce, 95 Ind. 496, 500; Louisville, 
etc., R. Co. v. Simmons, 85 Ky. 151, 


3 SW 10, 8 KyL $96; Tarwater v. 
Hannibal, etc., R. Co., 42 Mo. 193; 
Simkins v. Columbia, etc., R. Co., 20 
S. C. 258. 

“Tt is too apparent for controversy 
that the appellee’s negligence in ‘per- 
mitting his horse to run at large, did 
not grow out of, and had no connec- 
tion with, the appellant’s failure to 
fence its road, nor with its negli- 
gence in running its locomotive and 
cars over and killing the appellee’s 


horse.” Terre Haute, etc., R. Co. v. 
Pierce, supra. 
65. Jurisdiction generally see 


Courts § 13 et sea. 

66. Boyce v. Wabash R. Co., 
Iowa 70, 18 NW 6738, 50 AmSR 730. 

67. Choctaw, etc., R. Co. v. De- 
perade, 12 Okl. 367, val P 629 (action 
based upon the failure of the railroad 
to fence may be brought in a probate 
court as the ownership of the land 
goes only to the qualification of the 
party to maintain the action, and the 
question of title is merely incidental | 
to the right of recovery). 


63 


68. See statutory provisions. 
69. Louisville, etc., R. Co. v. Quade, 
101 Ind. 364; Toledo, ete., R. Co. ae 


Tilton, 27 Ind. Tides Chicago, erCumE. 
nee v. Spencer, 23 ‘Ind. A. 605, 55 NE 

[a] In Indiana (1) under the orig- 
inal statute claims based upon a fail- 
ure to fence were enforceable only in 
an action before a justice of the peace. 
Indianapolis, ete., R. Co. v. Fisher, 15 
nd. 203; Toledo, ete., R. Co. v. Hib- 
bert, 14 Ind. 509; Evansville, ete., R. 
Co. v. Roos, 12 Ind. 446; Indianapclis, 
etc., R. Co. v. Taffe, 11 Ind. 458; Jef- 
fersonville R. Co. v. Martin, 10 Tad. 
416. (2) The effect of this statute 
was to limit the recovery upon the 
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of claims exceeding that amount.?° Where animals 
are killed at different times, the causes of action are 
separate and distinct, and if separately they are 
within the exclusive jurisdiction of a justice of the 
peace they cannot be combined so as to give a high- 
er court jurisdiction.*? 

[§ 1600] d. Venue.*? In the absence of statutory 
provision to the contrary, an action against a rail- 
road company for injury to animals is transitory,** 
and may be brought in any county through which 
the road runs,’7* or wherever jurisdiction may be 
had of deféndant company,’® this being the rule in 
some states by virtue of the express provisions of the 
statute.7® But where the statute requires it,’7 
the action must be brought in the county where 
the injury occurred,’® subject to such restric- 
tions as the statute contains relating to the animal 
injured,’® and steps to be taken by the railroad for 
adjustment of the loss.8° In some states an action 
based upon the statutory liability for failure to fence 
must be brought in the county where the injury oc- 
curred, while an action upon the common-law lia- 
bility for negligence may be brought in any county 
through which the road runs.*! Provisions gov- 
erning venue in “actions of trespass” against a rail- 
road have been held applicable to this class of cases, 
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although technically they are actions of trespass on 
the case.®? 

Before justice of peace. Where the action may be 
brought before a justice of the peace,*® it must, 
where the statute so provides,** be brought in the 
township in which the injury oceurred,*° or in an 
adjoining township,*® if in the same county.®? In 
the absence of such express requirement the action 
may be brought before a justice of any township 
within the county where the injury oceurred.** If 
the injury occurred in another state, the action be- 
ing transitory®® may be brought before a justice of 
the peace,®® subject only to the statutory limitation 
as to amount.° 

[§ 1601] e. Limitations.°? In some jurisdictions 
there are special statutes of limitation for actions 
against railroad companies for injuries to animals,®* 
and actions not commenced until after the expiration 
of the statutory period are barred,®* except where 
the statutory provision for filing a claim within the 
statutory period as an alternative has been com- 
plied with.®> But, in some states, these special stat- 
utory limitations are held to apply only to actions 
to recover for injuries caused by actual contact or 
collision with trains.°® The special limitations stat- 
ute does not bar the bringing of an action under the 


statutory liability to one hundred dol- 
lars, the extent of the justice’s juris- 
diction, whatever may have been the 
value of the property. Indianapolis, 
etc., R. Co. v. Kercheval, 16 Ind. 84. 


70. Evansville, etc., R. Co. v. Roos, 
12 Ind. 446. 
[a] Statute prospective.—The 


statute changing the law and giving 
jurisdiction to county courts is pros- 
'pective only and does not apply to ac- 
tions for animals killed before it took 


effect. Indianapolis, etc., COnmy va 
Elliott, 20 Ind. 430; Wright v. In- 
dianapolis, ete., R. Co., 18 Ind. 168; 


Indianapolis, etc., RiCoy vs Kercheval, 
16 Ind. 84. 

71. Director Gen. of Railroads v. 
Wilford, 81 Fla. 430, 88 S 256, 257 
[cit Cye];\ Louisville, etc., R. Co. 'v: 
Quade, 101 Ind. 364; Jeffersonville, 
etc., R. Co. v. Brevoort, 30 Ind. 324; 
Toledo, etc., R. Co. v. Tilton, 27 Ind. 
Vip es Indianapolis, ete.y PRO LV; 
Her eney al, 24 Ind. 139; Indianapolis, 
etc., Co. v. Elliott, 20 Ind. 430. 

mat “Wenue: 

Generally see Venue [40 Cye 1]. 
Presumption as to see infra § 1654. 

Judicial notice as to place of injury 
see infra § 1685. 

73. Ark.—Kansas City Southern R. 
Co. v. Ingram, 80 Ark. 269, 97 SW 


5b. 

T11.—Illinois Cent. R. Co. v. Swear- 
ingen, 33 Ill. 289. 

Ind.—Toledo, etce., R. Co. v. Milli- 
san.da ind: -b05 

Iowa.—Boyce v. Wabash R. Co., 63 
Iowa 70, 18 NW 673, 50 AmR 730. 

Mo.—Heiter v. Hast St. Louis Con- 
necting R. Co., 53 Mo. A. 3381. 

Tex.—Porter vy. El Paso Southwest- 
ern R- Co., (Civ. A.) 107 SW 927. 

i 44, Toledo, etc., R. Co. v. Milligan, 
52 Ind. 505. 

75. Kansas City Southern R. Co. v. 
Ingram, 80 Ark. 269, 97 SW 55. 

[a] Other state.-—An action may 
be maintained in one state for an in- 
jury to an animal in another state 
whether the liability is at common 
law or under a statute of the latter 
state. Boyce v. Wabash R. Co., 63 
Iowa 70, 18 NW 673, 50 AmSR 730. 

76. See case infra this note. 

[a] In Mississippi the statute ex- 
pressly provides that the action may 
be brought in any county in which any 
part of the road is located. Louis- 
ville, etc., R. Co. vy. Saucier, 1 S 511. 

77. See statutory provisions. 


78. Little Rock, etc., R. Co. v.Jam- 
ison, 70 Ark. 346, 68 SW 28; Little 
Rock, ete., KR. Co. v..Clifton, 38 Ark: 
205; Louisville, ete., R. Co. v. Breck- 
enridge, 64 Ind. 113; Evansville, etc., 
R. Co. v. Epperson, 59 Ind. 438; In- 
dianapolis, ete., R. Co. v. Solomon, 23 
Ind. 534; Indianapolis, etc., R. Co. v. 
Renner, 17 Ind. 135; Chicago, etc., R. 
Co. v. Spencer, 23 Ind. A. 605, 55 NE 
882; St. Louis, ete., R. Co. v. Byron, 
24 Kan. 350; Hadley v. Central Branch 
Union, Pac. R..Co.,. 22. Kan... 359. 

[a] In Georgia the action must be 
brought either in the county where 
the injury occurs, or, if there is no 
agent of the company in this county, 
in the county where the principal 
office of defendant is located, South- 
ern. BR. Co. ve Brock, 115 Ga. T2i,. 42 
SE 65. 

[b] In Miinois, under the statute 
of 1853, the action is required to be 
brought in the county where the in- 
jury occurred only in cases where 
service cannot be had by summons 
and is by publication. Illinois Cent. 
R. Co. v. Swearingen, 33 Ill. 289. 

79. See case infra this note. 

[a] Dogs.—The statute requiring 
actions against a railroad for dam- 
ages for killing animals, such as hors- 
es, mules, cattle, or other stock, to be 
brought in the county where the kill- 
ing occurred, does not apply to ac- 
tions for killing dogs, “other stock” 
only including such animals as those 
mentioned, so that it was not neces- 
sary to prove that a dog was killed in 
the county where the action ie 
brought. El Dorado, etce., R. Co 
Knox, 900ArkK 2, 117 SW 779 134 Abi 
SR 17. 

80. Adams v. Chicago, etc., R. Co., 
67 Colo. 2, 185 P 271. 

[a] Railroad’s failure to adjust 
loss.—The limitations in the statute 
as to the county in which action shall 
be brought against a railroad for in- 
juries to live stock by trains are not 
operative where the various steps 
prescribed by the earlier sections for 
adjusting the loss have not been tak- 
en by the company. Adams vy. Chi- 
cago; ete:, R. Co., 67 Colo: 2) 085 IP 27k; 

81. Toledo, etc., R. Co. v. Milligan, 
2 D05: 

82. See case infra this note. 

[a] Under charter provision of a 
railroad that it shall be sued only at 
its domicile “except in actions of tres- 
pass,” which may be brought in the 
parish where the trespass: is commit- 


ted, the term “trespass” has no refer- 
ence to the technical distinction be- 
tween trespass and trespass on the 
case, and an action for negligent in- 
jury to an animal may -be brought in 
the parish where the injury occurred. 
State v. Judge Twenty-Sixth Judicial 
Dist.:Ct., 33 La: Ann. 954 

Trespass on case as proper form 
see supra § 1597. 

Venue in trespass see Trespass [38 
Cye 1074]. 


83. See supra § 1599. . 
84. See statutory provisions. 

ieee Haggard v. Atlantic, ete, R. 
Ous 


63 Mo. 302; Hansberger v. Pacific 
R. Co., 43 Mo. 196. 

86. Briggs v. St. Louis, ete., R. Co., 
111 Mo. 168, 20 SW 32; King v. Chica- 
go, ete., R. Co., 90 Mo. 520, 8 SW 217; 
Backenstoe vy. Wabash, etc., R. Co., 
86 Mo. 492; Geltz v. St. Louis, etce., 
R. Co., 38 Mo. A. 579; Jewett v. Kan- 
sas City, etc., R. Co., 38 Mo. A. 48; 
Wright v. Hannibal, etc.,. R. Co., 25 
Mo. A. 236; Creason v. Wabash, etce., 
RCo... 1 0 Moa Ta 

[a] In Missouri (1) the statute 
formerly required the action to be 
brought in the township where the 
injury occurred but was subsequently 
so amended as to permit the action to 
be brought either in such township 
or any adjoining township. Mitchell 
v. Missouri Pac. R. Co., 82 Mo. 106. 
(2) But as amended, the statute does 
not permit a citizen of Kansas to 
bring action in a justice’s court in a 
Missouri county for the death of a 
mule killed by defendant's train in In- 
dian territory. Beth vy. St. Louis, etce., 
Ry Cos, Use Mo. A. 234, 116 SW 1111. 

87. Creason v. Wabash, ete. RS Coy 
EL? Mo. A. 201. 

88. Cincinnati, etc., R. Co. v. Park- 
er, 109 Ind. 235, 9 NE 787. 

89. See supra text and note 73. 

90. Heiter v. Hast St. Louis Con- 
necting R. Co., 53 Mo. A. 331 

91. Heiter v. East St. Louis Con- 
necting R. Co., supra. 
ie eee amount see supra § 

92. Limitations of actions gener- 
ally, see Limitations of Actions 37 C. 
J. p 666. 

93. See statutory provisions. 

94 Alabama, etc., R. Co. v. Killian, 
69 Ala: 277: South ‘Alabama, ete., R 
Co. v. Reid, 66 Ala. 250. 


95. East Tennessee, ete., R. Co. Vv. 
Bayliss, 74 Ala. 0. 
96. Harl v. St. Louis, ete., Ro «Cai, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number, 
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statute where the railroad is in default for failure 
to comply with its duty under the statute to secure 
an appraisal and notify the owner.®* Nor does the 
statute have any application to an action to recover 
for injuries to animals based, not on the statute, 
but on the common-law ground of negligence.°’ In 
the absence of any limitation relating specifically to 
such actions, an action based on the statutory liabil- 
ity of a railroad company for failure to fence its 
tracks is governed by the limitation relating to la- 
bilities created by statute other than a penalty or 
forfeiture,®® and is not barred by the statutes relat- 
ing to actions to recover a penalty,! or common-law 
actions ex delicto.” 

Limitations in charter. The defense that the ac- 
tion is barred by limitation is available to a railroad 
where the provision therefor is contained in its char- 
ter,* such limitation upon the railroad’s liability be- 
ing within the power of the legislature to create,* 
and to amend or repeal.®> But the charter limitation 
is not repealed by a subsequent general revision of 
the statutes excepting from its repealing provision 
the “powers, privileges and franchises of any corpo- 
ration,’® nor by a subsequent statute providing for 
a reaovery of a sum additional in ease an assessed 
valuation is not paid within a stated time, such pro- 
vision being held cumulative.?’/ Where a railroad has 
been operated by several companies in succession, the 
availability of the defense of limitations to the last 
in succession will presumably be determined by the 
charter provisions of the company which constructed 
the road, in the absence of controlling evidence to 
the contrary.® 

[§ 1602] f. Parties.® An action for injury to an 
animal brought under a statute allowing plaintiff to 
recover double damages where the road is not 
fenced!® is not an action for a penalty which must 
be brought in the name of. the state, but is properly 
brought in the name of the owner of the animal.? 
A person having a special property, such as that of 
a bailee, in the animal may sue without making the 
real owner a party plaintiff.1? In an action to sub- 
ject a railroad operated by a lesseet® to seizure and 
sale to satisfy a judgment for damages for injury 
to animals, both the lessor and lessee, having inter- 
ests to be affected by the sale, should be made par- 
ties defendant.!# 


84 Ark. 507, 106 SW 675. 
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[§ 1603] g. Process.t® In the absence of statute 
specially providing for service of process upon a_ 
railroad in actions to recover for injuries to ani- 
mals,'® the rules or statutes governing service of 
process upon railroads generally apply. 17 The fact 
that the summons describes the animal as the prop- 
erty of plaintiff is immaterial if he was in the actual 
and exclusive possession thereof and entitled to 
maintain the action.‘* In some states, under special 
statutes,'® service on the company may be made by 
copy on any conductor of any train passing through 
the county where the animal was killed,?° but such 
statute is not exclusive, and service may be made up- 
on any other officer or agent of the company prop- 
erly served under general law.?! Service on the 
conductor is sufficient against the railroad, even 
though the conductor be employed and controlled 
by the receiver of the road,?? but will not au- 
thorize a judgment, where there is no appearance, 
against an individual operating the road as a les- 
see.2> A return is sufficient which states that serv- 
ice was made upon a certain conductor without stat- 
ing that he was conductor of a train passing through 
the county,?* or which states that it was served up- 
on defendant by handing a copy to the station agent 
at a certain station without stating that he was an 
agent of defendant.?° 

[§ 1604] h. Pleading?®°—(1) Declaration, Com- 
plaint, or Petition?’—(a) In General. General 
rules?® govern as to the necessity and sufficiency of 
allegations in the declaration, complaint, or petition, 
in actions for injuries to animals by railroad com- 
panies.*? Where the action is based upon a statute 
of another state, the statute must be pleaded.®° 

Separate causes of action for injuries to animals 
at different times may be joined in the same com- 
plaint,?? but each injury should be stated in a sep- 
arate paragraph,*®? although allegations applicable 
to the different counts need not be repeated in each 
but may be stated with reference to such counts.*3 

[§ 1605] (b) Negligence or Tortious Act. In ac- 
cordance with general rules*+ an owner seeking re- 
covery for injuries to his animal must first allege 
the tortious act to be the act of defendant or its 
agents or employees,*®® and, if the action is at com- 
mon law, he must allege negligence on the part of 
defendant,?® and that the alleged negligence was 
Powell, 13 Ind. 373. 


97. See supra § 1587. pra, § 15 25. Talbot v. Minneapolis, ete., R. 
oer el ve Missouri” Pac.” RR. Co., 10. Soe ‘infra § 1689. Co., 82 Mich. 66, 45 NW 1113. 

66 Mo. A. 184. 11. Seaton v. Chicago, etc., R. Co., 26. Statement in justice's court see 
99. Seymore y. Pittsburgh, ete., R.| 55 Mo. 416; Fickle v. St. Louis, etc., | Justices of the Peace § 2 

Co., 44 Oh. St. 12, 4 NE 236. R. Co., 54 Mo. 219; Hudson v. St. Lou- 27. In action based ou ‘failure to 
Limitations relating to liabilities | is, etc., R. Co., 53 Mo. 525. construct or maintain fence or cattle 


created by statute see Limitations of 12. 


St. Louis, etc., R. Co. v. Biggs, 


guard see infra §§ 1612-1617. 


Actions § 123 50 Ark. 169, 6 SW 724. 28. See Negligence §§ 626-687. 
LS) Ohio; etc., R. Co. v. Erwin, 45 13. See supra § 1137 et seq. See also Pleading §§ 132-196. 

eH. AS 558. 14. Little Rock, ete., R. Co. v. Dan- 29. See infra this section; and §§ 
2. Seymore y. Pittsburgh, etce., R.| iels, 68 Ark. 171, 56 SW. 874. 1605-1619 ; 

Co., 44 Oh. St. 12, 4 NE 236. 15. Cross references: 30. McKnight v. Oregon Short 
3. Louisville, etc., R. Co. v. Wil- Line R. Co., 33 Mont. 40, 82 P 661. 


liams, 103 Ky. 875, 45.SW 229, 20 KyL 
tee Process: 

4 Lucas v. Kentucky Cent. R. Co., 
14 SW 965, 12 KyL 652; O’Bannon v. 


Louisville, ete., R. Co., 8 Bush (Ky.) 2897 et seq. 


848; Louisville, ete., R. Co. v. Wat- 16. 
son, 3 Ky. Op. 437. 17. See supra § 2897. 
5. Louisville, ete., R. Co. v. Wil- 18. Southern R. Co. 


oe. of claim see supra §§ 1587-— 
« 


Generally see Process 50 C. J. p 432. 
On corporations see Corporations § 


See cases infra notes 20-25. 


See also Pleading § 168. 

31. Bricker v. Missouri Pac. R. Co., 
83 Mo. 391. See also Negligence NS 
655-660; Pleading §§ 171-1838. 

32. Jeffersonville, tes RRs Con: 
Brevoort, 30 Ind. 324. 

33. Bricker v. Agaaontl aC COn 
83 Mo. 391. 
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liams, 103 Ky. 375, 45 SW 229, 20 KyL.| Tenn. 512, 64 SW 481. 84. See Negligence § 644 et sea. 
a7. 19. See statutory provisions. 85. Louisville, ete., R.- Co. v. Mil- 
6. Stuart v. Louisville, etc., R. Co., 20. Teaches ete., R. Co. v. Cau-| ler, 209 Ala. 378, 96 S 322; Central of 
10 KyL 542. ble, 46 Ind. 277 Georgia R. Co. v. Skandamis, 40 Ga. 
7. Mortimer v. Louisville, etc., R. 21. Jeffersonville, eten,- Res Coe-v.| AW,78: 149-SH 60; 
Co., 10 Bush (Ky.) 485. Dunlap, 29 Ind. 426. 
8. Kentucky Cent. R. Co. v. Ken- 22. 
ney, 8 SW 201, 10 KyL 251. ble, 46 Ind. 
9. .Parties generally see Negli- 23. i 
Bence §§ 621-625; Parties 47 C. J. 24. Ohio, etc:., R. 
pl. Ind. 440; New Albany, etc., R. 


Louisville, etc., R. Co. v. Cau- 


Wright v. Gossett, 15 Ind. 119. 


Act or omission of agent or em- 
ployee see infra § 1606. 

Willful or intentional act see in- 
fra § 1607. 

36, Ala.—Northern Alabama R. Co. 
v. Foster, 200 Ala. 621, 76 5 979; Simp- 


Co. v. Quier, 16 
Co. v. 
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the proximate cause of the injury ;°’ but he need not 
allege defendant’s breach of its statutory duty where 
it is not a part of the negligence relied on,?* although 
a breach of a statutory duty may be made the basis 
of an action at common law by ineluding in the dec- 
laration an averment of the railroad’s negligence.*? 
A statutory provision requiring the keeping of rec- 
ords of animals killed and penalizing a delinquent 
railroad by an award of double damages*® does not 
make an allegation of negligence any the less neces- 
sary.4t Where the statute makes proof of the in- 
jury prima facie evidence of negligence and places 
the burden of proof upon defendant,*? plaintiff must 
still allege negligence in his complaint in some juris- 
dictions,#* although he need not in others.*# 
Sufficiency of allegations in general. Although 
there is some contrary authority,*® in most jurisdic- 
tions it is held that a general allegation of negligence 
in the operation of trains is sufficient without set- 
ting forth the specific acts constituting such negli- 
gence,*® although the facts giving rise to the duty 
owed by the railroad to plaintiff, the railroad’s 
breach of that duty, and the resulting injury and 
damage to plaintiff must be alleged.*7 Plaintiff may, 
if he chooses, set out and describe the particular acts 
complained of and then allege that they were negli- 
son v. Memphis, etc., R. Co., 66 Ala. 
85; South Alabama, etc., R. Co. v. 
Hagood, 53 Ala. 647; Mobile, ete., R. 


Co. v. Williams, 53 Ala. 595. 
Colo.—Denver, ete. R. Co.’ -v. 


105 SE 728; 
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Fowlstown Tobacco Co., 26 Ga. A. 162, 
Seaboard Air-Line R. Co. 
v. Peeples, 9 Ga. A. 477, 71 SE 758; At- 
lantic Coast Line R. Co. v. Cook, 6 
Ga. A, 128, 64 SE 665), (2) although a 


gently done, 48 but by stating specific acts of negli- 
gence he will be confined in his evidence and right of 
recovery to the issues thus tendered.*® 

Where action may be either at common law or un- 
der statute. In actions based upon the statutory 
liability for failure to fence no allegation of negli- 
gence is necessary, but the complaint must allege 
facts bringing the case within the provisions of the 
statute ;>° so in any case the complaint must allege 
either negligence or facts making such allegations 
unnecessary,®+ and where it neither alleges negli- 
gence nor a failure to fence, it does not state a cause 
of action either at common law or under the stat- 
ute;®2 and if the company is not required to fence, 
a complaint alleging only a failure to fence, and not 
alleging any negligence in the operation of the train 
by which the animal was killed or injured, does not 
state a cause of action.®? The complaint should be 
so worded that it can be ascertained therefrom 
whether plaintiff’s cause of action is founded upon 
defendant’s negligence in the operation of its trains 
or upon the statutory liability for failure to fence ;** 


but as there is no inconsistency plaintiff may al- 


lege in the same complaint both negligence and a 
failure to fence, and, if the facts warrant it, may re- 
cover on either ground,®® without being compelled 


that the pleading is insufficient, be- 
cause it alleges a mere abstract prop- 
osition that defendant was guilty of 
negligence in the operation of its 
train, we think that, under the circum- 


Thompson, 12 Colo. A. 4, 54.P 402. 
Fla.—Savannah, etc., R. Co. v. Gei- 
ger, 21 Fla. 669, 58 AmR 697. 
Ga.—Martin v. Southern R. Co., 7 
Ga. A. 324, 66 SE 803. 
Ida.—Wilson v. Oregon peo Line 
R. Co., 28 Ida. 54, 152 P 106 


etc., ng Co. v. 
Troxell, 57 Ind. 346; Toledo, ete., R. 
Co. v., Weaver, 34 Ind. 298; Grand 


Trunk Western R. Co. v. Porter, 49 
Ind. A. 692, 97 NE 1040. 

Mo.—Duncan vy. Missouri, etc., R. 
Co.. 152 Mo. A. 284, 133 SW 369. 

Tenn —Clemons y. Illinois Cent. R. 
Co., 5 Tenn. Civ. A. 360. 

Va.—Orange, ete., R. Co. v. Miles, 
16 Va. 773, 

37. Chicago, etc., R. Co. v. Chaney, 
50 Ind. A. 106, 97 NE 181. 

38. Rockford, etc., R. Co. v. Phil- 
lips, 66 Ill. 548. See also infra § 1612; 
and generally Negligence § 664. 

39. See infra § 1612; and general- 
ly Negligence § 664. 

40. See statutory provisions; 
infra § 1689. 

41. Wilson v. Oregon Short Line 
R.Co:, 28 Ida. 54,.152 P1062. 

[a] Reason assigned is that the 
“keeping of the book would neither 
add to nor take from the liability of 
the railroad company.’’ Wilson v. 
Oregon Short Line R. Co., 28 Ida. 54, 
HI 152 P 1062: 

42. See statutory provisions; 
infra § 1632. 

43. Mobile, etc., R. Co. v. Williams, 
53 Ala... 595; Burlington, Ste be CO 
v. Campbell, 14 Colo. A. 141,59 P 424. 

44. St. Louis, etc., R. Co. v. Brown, 
49 Ark. 253, 4 SW "781: Learned v. 
Texas, etc., R. Co., 128 La. 430, 54 S 
931; State v. Foster, 106 La. 425, 31 
S$ 57; Bates vy. Fremont, etc., R. Co., 
4S. D. 394, 57 NW 72. 

45. See cases infra this note. 

[a] In Georgia (1) a general rule 
requiring the allegation of specific 


and 


and 


-acts of negligence is laid down (South- 


ern R. Co. v. Frix, 137 Ga. 607, 73 SH 
1057; Southern R. Co. v. Buchan, 137 
Ga. 105, 72 SE 896; Southern R. Co. v. 
Pope, 129 Ga. 842, 60 SE 157; South 
Georgia Re Cov. ’Ryals, 123 Ga 330, 
51 SE 428; Macon, etc., R. Co. v. Stew- 
art, 120 Ga. 890, 48 SE 354; Hines v. 


mere statement of an omission of a 
specific duty has been held to be suf- 
ficient (Georgia Cent. R, Co. v. Bag- 
ley, 121 Ga. 781, 49 SE 780; Georgia 
Cent. R. Co. v. Weathers, 120 Ga. 475, 
47 SE 956). (3) But an allegation of 
negligence, generally, will be held 
sufficient on general demurrer. Hines 
v. Fowlstown Tobacco Co., supra. 

46. . S—Gulf, etc, R. Co. v. 
Washington, 49 Fed. 347, 1 CCA 286. 

Ala.—Louisville, ete., R. Co. v. Du- 
mas, 209 Ala. 324, 96 S 243; Louisville, 
etc., R. Co. v. Watson, 208 Ala. 319, 94 
S 551;. Western R. Co. v. McPherson, 
146 Ala. 427, 40 S 934; Southern R. 
Co. v. Hoge, 141 Ala. 851, 37 S439; 
Georgia Cent. R. Co. v. idmondson, 
135 Ala. 336, 33 S 480; Alabama Great 
Southern R. Co. v. Hall, 133 Ala. 362, 
382 S 259; Hast Tennessee, ete., 
v. Watson, 90 Ala, 41, 7 S 813; 
Tennessee, ete., R. Co. v. Carloss, 77 
Ala. 443; South Alabama, ete., R. Co. 
v. Thompson, 62 Ala. 494; Central of 
Georgia R. Co. v. Pittman, 16 Ala. A. 
567, 80 S 141; Tombigbee Valley R. 
Co. v. Morris, 10 Ala. A. 322, 65 S 207. 

Ark.—Missouri Pac. R. Co. v. Ead- 
wards, 178 Ark. 732, 14 SW (2d) 230 
[foll Missouri Pac. R. Co. v. Murray, 
178 Ark. 1199, 14 SW (2d), 232]. 

Fla.—Jacksonville, etc., R. Co. v. 
Jones, 34 Fla. 286, 15 S 924; Jackson- 
ville, etc., R. Co. v. Garrison, 30 Fla. 
557, 11S 929. 

Ind.—Chicago, etc., R. Co. v. Nash, 
24 NE 884; Ohio, ete., R. Co. v. Cray- 
craft, 5 Ind. A. 335, 32 NE 297. 

‘Iowa.—Grinde v. Milwaukee, 
R. Co., 42 Iowa 376. 

Minn. —Clark v. Chicago, etc., R. Co., 
28 Minn. 69, 9 NW 75. 

Mo.—Schneider v. Missouri Pac. R. 
Co., 75 Mo. 295; McPheeters v. Hanni- 
bal, ete., R.Co., 45 Mo. 22: 

Nebr. ~—Omaha, ete. Ra Eo: 
Wright, 49 Nebr. 456, 68 NW 618 mee 
appr 47 Nebr. 886, 66 NW 842]. 

N. H.—Smith vy. Eastern R. Co., 35 
N. H. 356. 

Tex. Tees oes ete., R- Co, v. Dy- 
er, (Civ. A.) 38 SW 218. 

Vt.—Cooiley v. Brainerd, 38 Vt. 394. 

Ww. Vae-oubing Wa Baltimore, etc., 
R. Co., 62: W. Va. 535, 59 SH 512. 

“With reference to the proposition 


etc., 


stances of this case, the appellee hav- 
ing to rely upon circumstantial evi- 
dence to establish the killing of the 
horse, it would be impossible for him 
to allege the specific act done or omit- 
ted. constituting negligence; it being 
the rule that, where acts are peculiar- 
ly within the knowledge of the de- 
fendant and not within the knowledge 
of the plaintiff, the plaintiff can rely 


upon a general allegation of negli-: 


gence.’ St. Louis Southwestern R. 
Covi: Claybon, (Tex. Civ. A.) 199 SW 
488, 489. 

47. Alabama Great Southern RCo. 
v. Moore, 19 Ala. A. 73, 95 S 207. 

48. Hill v. Missouri Pac. R. Co., 49 
Mo. A. 520. 


49. See infra § 1625. 

50. See infra § 1612. 

51. West v. Hannibal, ete., R. 
34 Mo. 177; “Dyer v. Pacific R. Co., 3 we 
Mo. ‘127; Quick v. Hannibal, etc., R. 
Co., 31 ‘Mo. 399; Smith v. Missouri 


Pac! BR. "Co; 29 Mo. A. 65. 

52. Baltimore, etc., R. Co. v. Ander-= 
son, 58 Ind. 413; Toledo, ete. Keo. 
Vv. Eidson, 51 Ind. Gis Toledo, etc., R. 
Co. v. Weaver, 34 Ind. 298; Indian- 
apolis, ete., R. Co. v. Brucey, 21 Ind. 
215; Indianapolis, etc., R. Co. v. Wil- 
liams, 15 Ind. 486; Indianapolis, ete., 
Ra Coan Sparr, 15 Ind. 440. 

53. Martin v. Chicago, ete., R. Co., 
15 Wyo. 493, 89° P 1025. 

54. Baker v. Southern Megane 
R. Co., 126 Cal. 516,58 P 10 

55. _U. S.—Gulf, ete., a Ca. Vv: 
Washington, 49 Fed. 347, 1 COA 286. 

Ala.—Lawler  v. Southern Rik Coy; 
207 Ala. 268, 92 S 487. 

Ga. —Louisville, ete., R. Co. v. Ple- 
mons, 139 Ga. 67, 76 SE 562. 

Ind. —Campbell v. Sy eR Ti ete., 
Tract. Co., 39 Ind. A. 66, 79 NE 223. 

Kan.—Stewart v. Manhattan, etc., 
R. Co., 27 Kan. 631. 

Mo. -_MeCaskey v. Quincy, etc., R. 
Co., 174 Mo. A. 724, 161 SW 277; Shell 
v. Missouri Pac. R.-Co., 132 Mo. "A. 528, 
112 SW 39; Wright v. Quincy, etc., R. 
Co., 119 Mo. A, 469, 95 SW 293; At- 
terberry v. Wabash R. Co., 110 Mo. A, 
608, 85 SW 114. 

Oh.—Roice v. Cleveland, ete, R. Co., 
5 OHNPNS 7. 

Tex.—International-Great Northern 
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to elect upon which theory he will proceed,®® sub- 
ject, however, to the qualification that, if the stat- 
ute limits the lability of the railroad in such eases, 
the bringing of a common-law action will not haye 


the effect of extending that liability beyond the stat- . 


utory limit in a case where, in the absence of stat- 
ute, there would be no liability whatever.°7 Where 
the complaint contains allegations both of negligence 
and a failure to fence, but the allegations are not 
sufficient. as to one of these grounds, he may still 
recover if the allegations constitute a good statement 
of a cause of action either at common law®® or un- 
der the statute,®°® and the other allegations may be 
stricken out or disregarded as surplusage.*° 

Proximate cause. The complaint need not allege 
in express terms that defendant’s negligence was 
the proximate cause of the injury, if it alleges that 
the injury oceurred by reason of the negligence of 
defendant in the manner specified;°! nor need it in 
express terms allege facts in the chain of causation 
necessarily implied from other facts which are 
stated.°? A statement of facts of the nature of res 
geste is properly a part of the declaration even 
though no causal connection between them and the 
injury is alleged or proved.*? 

[§ 1606] (c) Acts or Omissions of Agents or Em- 
ployees. In accordance with the general rule,®* to 
render a railroad company liable for injuries to ani- 
mals done by an employee, the complaint must al- 
lege that such employee was acting in the line of his 
employment or under the direction of the company,®® 
but it need not be directly alleged if it is inferable 
from other facts well pleaded.°* It is not necessary 


to allege the names*’ or positions®® of the employees 


meeCo. v. De Bolt, 10 Ind. A. 


in charge of the train by which the animal was in- 
jured. But, where the action is brought against both 
the railroad and the negligent employee, the com- 


_plaint is insufficient against the latter if it fails to 


state the nature of his employment or that he was 


RAILROADS 


. 


[52 C.J.]. 95 


present at the time of the injury complained of.*® 

[§ 1607] (d) Willful or Intentional Injury.7° In 
compliance with the general rule,*1 a complaint states 
a good cause of action if the facts alleged show that 
the injury was purposely and intentionally in- 
flicted,*? or if it alleges without setting out the facts 
connected with the injury that the injurious act was 
purposely done with intent to inflict the injury com- 
plained of,** and the term “willful” is sufficient to 
characterize the act in connection with which it is 
used as intentionally and tortiously done.74 But 
where the averment of willfulness is supplemented 
by other allegations that the train was run “with- 
out seeing or endeavoring to see” the animals before 
injuring them, the complaint is converted into one 
based on negligence and is insufficient to charge a 
willful injury.7® A complaint which sufficiently al- 
leges the willfulness of defendant’s act need not con- 
tain an averment that plaintiff was without fault.7¢ 
Where the complaint is based upon a violation of the 
statutory duty to fence, and the only allegations of 
negligence and willfulness relate to the question of 
fencing and not to the management of the train, they 
may be disregarded as surplusage.77 Inasmuch as 
an owner can recover for injuries to animals tres- 
passing on the track only by showing wantonness in 
the operation of the train,7® a declaration which 
charges merely negligence in operation of the train 
in such ease is demurrable.”® 

[§ 1608] (e) Time and Place of Injury.8° The 
rule generally adopted is that allegations of the 
time and place of the injury are necessary both in 
actions at common law and under the statute,’? 
although in some jurisdictions, where the statute: 
requires such allegations, it is held that the require- 
ment is restricted to the statutory actions to recover 
for injuries to animals from collisions with trains.8? 
The allegations, when required, should state the 
time and place of the injury with as much definite- 


ee v. Motley, (Civ. A.) 18 SW (2d) 

Ont.—Jack v. Ontario, ete., R. Co., 
Bee, .O.- B. 828. 

56. Atterberry v. Wabash R. Co., 
110 Mo. A. 608, 85 SW 114. 

57. Leary v. Cleveland, etc., R. Co., 
74 Ind. A. 281, 123 NE 808. 

58, I11—Rockford, etc., R. Co. v. 
Phillips, 66 Ill. 548; Chicago, etc., R. 
Co. v. Carter, 20 Ill. 390. 

Mo.—Garner v. Hannibal, etce., R. 
Co., 34 Mo. 235; Riley v. St. Louis 
Southwestern R. Co., 84 Mo. A. 495. 

Vt.—Cooley v. Brainerd, 38 Vt. 394. 

Wis.—Antisdel v. Chicago, etc. R. 
Co., 26 Wis. 145, 7 AmR 44. 

Ont.—Chisholm v. Great Western R. 
more Lo UC. Cc: P3824, 

59. Jeffersonville, etc., R. Co. v. 
Lyon, 55 Ind. 477; Cleveland, etc., R. 

174, 37 NE 
G37. 


60. Rockford, ete., R. Co. v. Phil- 
lips, 66 Ill. 548; Chicago, etc., R. Co. 
vy. Carter, 20 Ill: 390; Jeffersonville, 
ete., R. Co. v. Lyon, 55 Ind. 477; Gar- 


“ner v. Hannibal, etc., R. Co., 34 Mo. 


‘against the animal. 
Co. v. Waterbury, 23 Conn. 101; 


235. 
61. Louisville, etc., R. Co. v. Mel- 
ton, 158 Ala. 509, 47 S 1024, 23 LRANS 


183; Curry v. Southern R. Co., 148 
Ala. 57, 42 S 447; Bugg v. Mitchell, 20 
Ala. A. 555, 108 S 713; Western R. Co. 
vy. McPherson, 3 Ala. A. 380, 57 S 396. 
62. See cases infra this note. 
[a] Animal on track.—It need not 


be alleged that the animal was on the 


track where the complaint alleges that 
defendant so negligently managed its 
locomotive as to run it upon and 
pouser enter 

l- 


cago, etc., R. Co. v. Nash, 1 Ind. A. 298, 


: 


‘27 NE 564. 


63. Southern R. Co. v. Pope, 129 Ga. 
842, 60 SE 157. 

[a] Failure to check speed.—AIl- 
though the mule alleged to have been 
killed when struck by defendant’s 
train was between the blow post and a 
public crossing, and not on the cross- 
ing, and the failure to check the train 
and give the signals was not the prox- 
imate cause of the injury, plaintiff 
could prove as part of the res gesta 
that the engineer did not check the 
speed, nor blow the whistle, and, 
such evidence being admissible, the 
allegations of such fact were properly 
a part of plaintiff's petition. South- 
ern R. Co. v. Pope, 129 Ga. 842, 60 SE 
157. 

4. See Master and Servant § 1577. 

65. Fuqua y. Southern R. Co., 
Ala. 164, 77 S 690; Banister v. Penn- 
sylvania Co., 98 Ind. 220; Campbell 
v. Indianapolis; ete., Tract. Co., 39 
Ind. A. 66, 79 NE 223; Cleveland, etc., 
R. Co. v. Wasson, 33 Ind. A. 316, 66 NE 
1020, 70 NE 821; Wabash R. Co. v. 
Linton, 26 Ind. A. 596, 60 NE 313. 

66. Central of Georgia R. Co. v. 
Williams, 163 Ala. 119, 50 S 328. 

{a] Defendant’s control of cars.— 
Complaint for killing live stock is not 
defective for not sufficiently alleging 
that defendant’s employees running 
the cars which killed the stock were 
acting in the regular line of their em- 
ployment, where it alleged that de- 
fendant controlled, operated, and man- 
aged the cars. Terre Haute, etc., 
Tract. Co. v. Phillips, 49 Ind.:A. 643, 
97 NE 1014. 

67. Western R. Co. v. Turner, 170 
Ala. 643, 54 S 527; Louisville, etc., R. 
Co. v. Zeigler, 167 Ala. 237, 52 S 599; 


Western R. Co. v. Stone, 145 Ala. 663, 
39°S 723. 

68. Western R. Co. v. Turner, 170 
Ala. 648, 54 S 527. 

69. Louisville, etc., R. Co. v. Pee- 
ples, 136 Ga. 448, 71 SE 805; Young v. 
Vanmeter, 33 SW 941, 17 KyL 1144. 

70. Liability for willful or inten--. 
tional injury see supra § 1557. 

71. See Negligence § 672. 

72. Indiana, etc., R. Co. v. Over- 
ton, 117 Ind. 253, 20 NE 147 (holding, 
however, that, while the complaint is 
good on demurrer, if it is based upon 
the theory of intentional injury plain- 
tiff cannot, without other pleadings, 
recover on the ground of negligence). 

73. Louisville, ete., R. Co. v. Hart, 
2 Ind. A. 130, 28 NE 218. 

74, Chicago, etc., R. Co. v. Nash, 1 
Ind. A. 298, 27 NE 564, 24 NE 884. 

75. Vandalia R. Co. v. Clem, 49 Ind. 
A. 94, 96 NE 789. 

76. See infra § 1618. 

"7, ‘Cleveland, ete., KR... Co; Vv. De 
Bolt, 10 Ind. A. 174, 37 NE 737. 

78. See supra § 1458. See also su- 
pra § 1535. 

79. Staab v. Baltimore, etc., R. Co., 
25 Pa, Dist. 357, 44 Pa. Co. 206 

80. Cross references: 

Place of entry and injury in action 
based on failure to fence see infra 

§ 1616. 

Variance between allegation and proof 
see infra § 1629. ; 

81. Baker v. Southern California 
R. Co., 114 Cal. 501, 46 P 604; Hadley 
v. Central Branch Union Pac. R. Co., 


22 Kan. 359. See also cases infra this 
section. 
82. South Alabama, etc., B. Cn. Vv. 


Schafner, 78 Ala. 567. 
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ness and certainty as possible.8? Allegations have 
been held insufficient which state merely the month** 
or year,®® or which do not state the date®® or the 
county.*7 But a complaint has been held reasonably 
definite and certain which alleges the day** and a 
place on the track related to some known point, as a 
city®® or a publie erossing.®® That the mjury was 
incurred in a particular county has been held suffi- 
cient in some eases.°! But in other cases, where a 
statute expressly requires that the complaint shall 
specify the time and place of the injury,°®? it has 
been held not to be sufficient merely to state the 
county®* or city near or through which the rail- 
road ran,°* although statements that the injury was 
suffered “on or about” a certain day,®® and near,°®® 
or an approximate distance®’ or a stated direction®® 
from a certain station, have been held to be sufficient 
allegations, and matter descriptive of the locality 
will not be stricken out on motion.°® If the ac- 
tion is based upon a statute of the state where it is 
instituted the complaint must show that the railroad 
is loeated within that state.t Where the statutes 
expressly restrict the venue according to the county 
or township where the injury occurred,” such facts 
are jurisdictional,? and the complaint must allege in 
conformity with such provisions that the injury oc- 
curred in the county in which the action is brought,* 
or in the township,® or either in that or an adjoining 
township ;° a township allegation not being required, 
however, where, under the statute, the action may be 
brought before any justice in the county.’ It is not 
necessary that the county or township allegations 
for jurisdictional purposes should be made in ex- 
press terms, it being sufficient 1f it appears by neces- 
sary implication from the averments of the com- 
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plaint that the injury occurred in ay county® or 
township. 

[§ 160E (f) Nature and Extent of Injury or 
Damage. Where plaintiff only seeks to recover for 
the damages naturally resulting from negligent acts 
general in their nature, such as failure to fence, the 
particulars in respect of which plaintiff has been 
damaged need not be stated;1° but to recover for 
damages resulting from particular negligent acts, as 
running over an animal, an allegation of the special 
damage for which recovery is sought is necessary. 
Plaintiff need not allege that the injured animal was 
a chattel of value,t* but where it is alleged that the 
animal was killed, its value must be stated. A com- 
plaint is sufficient, however, which alleges that plain- 
tiff’s animal was “killed or disabled” without show- 
ing which,!* or which alleges that the animal was 
killed and was of a certain value without a direct al- 
legation that the injury was to plaintiff’s damage,*® 
or which alleges that the animal was killed and that 
plaintiff was damaged in a specified sum without 
directly alleging the value,'® or which states the 
number and character of the animals killed and their 
value,*? or which states their average value with- 
out stating the value of each animal separately.t® 
When the statute allows plaintiff to recover a rea- 
sonable attorney’s fee?® it is not necessary to al- 
lege that the employment of an attorney in the case 
was necessary.2° Since the action is in tort, it is 
not necessary to allege that plaintiff’s claim is due 
and unpaid,??-nor can defendant demand a bill of 
particulars.?? 

[§ 1610] (g) Ownership of Animal Injured. The 
complaint must allege plaintiff’s ownership of the 
animal injured,?* but not specifically the character 
11. Grand Rapids, ete. R. Co. v. 


Southwick, supra. 
“While there may be some looseness 


83. See cases infra notes 84-90. NE 489; Kansas City, ete., R. Co. v. 

84. Little Rock, etc., R. Co. v.| Burge, 40 Kan. 19 Pp (OT ER Prey es 
Smith, 66 Ark. 278, 50 SW 502. Louis, ete5 eR, iCos v. Byron, 24 ‘Kan. 

SSP Tittle’ Rock: ete: R. Coe. vi. 3505 Hadley v. Central Branch Union 
Smith, supra. PacwRe Co.) 2akKan, Bbo. 

86.) Little Rock, ete, R. Co. v. 5. Haggard v. Atlantic, ete., R. Co., 
Smith, supra. 63 Mo. 302. 

87. Little Rock, ete., RR. Co. ‘v. 6. Ellis v. Missouri Pac. R. Co., 838 
Smith, supra. ‘ Mo. 372; Mitchell v. Missouri Pac. R. 

88. St. Louis, etc., R. Co. v. Kil-|Co., 82 Mo. 106;—Severn vy. St. Louis, 
pam ck 61 Ill. 457; Louisville, etc.,| etc., R. Co., 149 Mo. A. 631, 129 SW- 
a7 COs Consolidated Tank Tine Co., | 477. 
4 Ind. ne 40, 30 NE 159. [a] Injury in adjoining township. 


89. Louisville, ete., R. Co. v. Con- 
solidated Tank Line Co., supra. 

90. Western R. Co. vy. McPherson, 
146 Ala. 427, 40 S 934. 

91 St Louis, etce., R. Co. v. Kil- 
patrick, 61 If. 457. 

92. See statutory provisions. 

93. East Tennessee, etc., R. Co. v. 
Carloss, 77 Ala. 443. 


94. Louisville, etc., R. Co. v. Whit- 
ley, 213 Ala. 525, 105 S 661; Alabama 
Great Southern R. Co. vy. Sheffield, 


211 Ala. 250, 100 S 125. 

95. Western R. Co. v. Sistrunk, 85 
Ala. 352, 5S 79. 

96. Bugg v. Green, 215 Ala. 343, 
110 S 718. 

97. Western R. Co. v. Sistrunk, 85 
Ala. 352,5 S 79. 

98. Nashville, etc., R. Co. v. Bing- 
ham, 182 Ala. 640, 62 S 111; Southern 
R. Co. v. Hoge, 141 Ala. 351, 37 S 439. 

99. Tombigbee Valley R. Co. v. 
Morris, 10 Ala. A. 322, 65 S 207. 

1. Toledo, etc., R. Co. v. Bookless, 
55/111. 230. 

» See supra § 1600. 

3. Chicago, etc., R. Co.-v. Wheeler, 

14 Ind. A. 62, 42 NE 489; Kansas City, 


etc., R. Co. v. Burge, 40 Kan. 734, 19 
ig 791: Mitchell v. Missouri Pac. R. 
Gor 82 Mo. 106. 


4. Toledo, ete., R. Co. v. Miligan, 
52 Ind. 505; Indianapolis, etc., R. Co 
v. Wilsey, 20 Ind. 229; Chicago, etc., 
R. Co. v. Wheeler, 14 Ind. A. 62, 42 


—If the complaint alleges that the 
injury occurred in a particular town- 
ship, which is not the township where 
the action is instituted, it must be al- 
leged that the township named is an 
adjoining township. Ellis v. Missouri 
Pac-R. Cos (Sar NOs 812 

7. Cincinnati, etc., R. Co. v. Parker, 
109 Ind. 235, 9 NE 787. 

8. Louisville, etc., R. Co. v. Wilker- 
son, 83 Ind. 158; Louisville, etc., R. 
Co. v. Davis, 83 Ind. 89; White Water 
Valley R. Co. v. Quick, 30 Ind. 384; 
Pittsburg, etc., R. Co. v. Newsom, 35 
Ind. A. 299, 74 NE 21; Chicago, etc., 
R. Co. v. Spencer, 23 Ind. A. .605, 55 
NE 882;, Lake Erie, etc.,, R. Co. v. 
Rinker, 16 Ind. A. 334, 45 NE 80; Wi- 
chita, “ete,,-R. Con ve Gibbs)\x47 isan: 
274, 27 P 991, 

9. Cummings v. St. Louis, ete. R. 
Co., 70 Mo. 570; Young v. Kansas City, 
etc.. R. Co., 39 Mo. A. 52. 

10. Dooley v. Missouri Pac. R. Co., 
36 Mo. A. 381. 

“A general statement has always 
been allowed of such continuous nat- 
ural mischiefs as occur frequently 
and cannot be described by single 
items so as to convey any beneficial 
knowledge to the defendant. Such 
mischiefs as almost invariably follow 
the destruction of fences and expo- 
sure of lands cannot be itemized 
easily.” Grand Rapids, etc., R. Co. v. 
Southwick, 30 Mich. 444, 446, 447. 


in the rules for averring special dam- 
age, there is nothing in the averment 
of ‘damages done to this ‘plaintiff's 
stock by defendants’ engines passing 
over said railroad,’ which would indi- 
cate how or when the damage was 
done, or to what number or kind of 
animals. Nothing could well be more 
vague than this. It gives no informa- 
tion whatever to the defendants, and 
the proof should not ‘have been re- 
ceived.” Grand Rapids, ete., R. Co. v. 
Southwick, supra. 

12. Nashville, ete., R. Co. v. Bing- 
ham, 182 Ala. 640, 62 S 111 


13. Connors vy. Great Western R. 
Co, LeU ECr@. Be COnts)at0ite 
14. Southern R. Co. v. Hoge, 141 


Ala. 351, 37 S 439. 

15. Louisville, etc., R. Co. v. Argen- 
bright, 98 Ind. 254, 

16.) Et. | Worth, etc... Ry e@onwuve 
Hickox, (Pex, Civ: (As) 103 Sw 202. 

17. Southern R. Co. v. Sheffield, 127 
Ga. 569, 56 SE 838. 


18. Southern R. Co. v. Sheffield, su- 
pra. 

19. See infra §§ 1690-1693. 

20. Kansas City, ete, R. Co. v. 
Burge, 40 Kan. 736, 21 P 589. 


21. Louisville, etc., R. Co. v. Argen- 
bright, 90 Ind. 254. 

22. Dooley v. Missouri Pac. R. Co., 
36 Mo. A. 381. 

23. South Georgia R. Co. v. Ryals, 
123 Ga. 330, 51 SH, 428; Williams v. 
Central of Georgia 1 sae Co., 22 Ga. A. 
386, 96 SE 13. 

[a] In action before justice, judg- 
ment will not be reversed because the 
summons did not directly allege plain- 
tiff’s ownership of the animal, but the 
better practice would be to amend the 
summons so as to make the allegation 
distinct and unequivocal. Southern R. 
Co. v. Varn, 102: Ga, 764, 29 SE 822: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 1610-1612] 


of the ownership.** 

[§ 1611] (h) Ownership of Train. Following the 
general rule*® the declaration, complaint, or peti- 
tion must allege that the train by which the animal 
was injured belonged to defendant or was being 
operated over its road,?° but it need not name the 
particular train that did the damage,?"? although 
some courts hold that defendant is entitled to this 
information from plaintiff.?§ 

[§ 1612] (i) In Actions Based on Failure To Con- 
struct or Maintain Fences and Cattle Guards’? 
—aa. In General. In actions based upon the stat- 
utory liability of a railroad company for failure to 
fence its tracks®°® no allegation of negligence is ne- 
cessary,*! except where the animal was injured at a 
place not required to be fenced,** or where the ac- 


_ tion is brought in a court which can have jurisdic- 


tion of it only as an action at common law.?? But 
where the action is brought before a court having 
jurisdiction of it as an action under the statute, 
the complaint must allege facts sufficient to bring 
the ease within its terms,** subject to the qualifica- 
tion applicable to pleading generally,?® favoring a 
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action under the statute must allege the facts from 
which the duty of the railroad to fence arises,** that 
defendant did not fence,*®® that the animal got upon 
the track at a point where the railroad was required 
by the statute to erect and maintain fences,*? that 
the injury resulted from the railroad’s failure to 
fence,*! and from actual collision with the train in 
states where the operation of the statute is so re- 
stricted,*? that plaintiff owned or was in possession 
of land through which the railroad runs,** or had 
permission to pasture his animals therein,*+ or that 
his animals had strayed thereon without his fault,*® 
although allegations of straying without the owner’s 
fault have been held not necessary before a justice 
of the peace,*® or where lands are uninclosed.** But 
it is not necessary for the complaint to set out, or de- 
fine what constitutes a lawful fence within the ap- 
plication of the statute,*® or to state in what par- 
ticular respect the fence in question was unlawful.*? 
Ordinarily it is sufficient if the complaint follows 
the language of the statute.°° But it is not necessary 
that the declaration should expressly refer to the 
statute, if the facts alleged show a liability there- 


strict?® or liberal?’ construction of the averments | under,®! or that allegations should be in the exact. 
in particular eases. For example, a declaration in an | words of the statute if words of equivalent import 

24. Georgia Cent. R. Co. v. Bagley,| R. Co., 84 Iowa 663, 51 NW 75. Louis, etc,, R. Co., 87 Mo. 278. 

121 Ga. 781, 49 SE 780. Kan.—St. Louis, ete., R. Co. v. Hoff, 37. See cases infra this note. 

[a] “Property of petitioners” is|76 Kan. 506, 92 P 539. [a] Liberal construction of the 
sufficient as to the character of own- Ky.—Gibson v. Louisville, etc., R.| complaint is favored after joinder of 
ership, the necessary inference from] Co., 106 SW 838, 32 Kyl 769. issue without objection. Nicholson 
the allegation being a joint ownership Mich.—Grand Rapids, etc., R. Co.| v. Hannibal, etce., R. Co., 82 Mo. 73; 
in each of the animals referred to in] v. Southwick, 30 Mich. 444. Wardell v. R. Co., 163 Mo. A. 303, 146 


the petition. Georgia Cent. R. Co. v. Mo.—-Miles v. Hannibal, etc., R. Co.,| SW 8138: Jackson v. Wabash R. Co., 
Bagley, 121 Ga. 781, 49 SE 780. 31 Mo. 407. 85 Mo. A. 443. 

25. See Negligence § 628. Mont.—Beaudin v. Oregon Short 38. Mole v. Payne, 39 Ida. 247, 227 

26. Toledo, etc., R. Co. v. Weaver,} Line R. Co., 31 Mont. 238, 78 A 303. P 23; Kirn v. Cape Girardeau, etce., 
34 Ind. 298; Michigan Cent. R. Co. v. Nebr.—Chicago, etc., R. Co. v. King,}| R. Co., 149 Mo. A. 708, 129 SW 475; 
Farrell, 52 Ind. A. 603, 99 NE 1026;! 76 NCEE: 591, 107 NW 981. Baltimore, ete., R. Co. v. Wilson, 31 
Cleveland, ete., R. Co. v. Van Natta, N. Y.—Downs y. Central Vermont] Oh. St. 555; Martin v. Chicago, etc., 
44 Ind. A. 608, 87 NEi 999, 88 NE 716;| R. Co., 14 NYS 573. Ree Cones Wyo. 493, 89 P 1025. 
Baltimore, ete., R. Co. v. Dickey, 43 Oh.—Baltimore, ete., R. Co. v. Wil- 39. Toledo, etc., R. Co. v. Weaver, 
Ind. A. 509, 87 ‘NE 1047; McKnight v.}| son, 31 Oh. St. 555. 34 Ind. 298; Chicago, ete., R. Co. v. 
ee Short Line R. Co., 33 Mont. 40, Okl.— Midland Valley R. Co. v.| Ness, 56 Ind. A. 285, 105 NE 250; Lake 
82 P Hardesty, 38 Okl. 559, 134 P 400. Hrie, etc., R. Co. v. Voliva, 53 Ind. A. 

av.” ‘Fines v. Fowlstown Tobacco Tex.—Texas Electric R. Co. v. Sim- 70) ee OL NE 338; St. Louis, Gide, IRs 
Co., 26 Ga. A. 162, 105 SE 728. mons, (Civ. A.) 214 SW 563. Comivea Elottn eae Kan. 506, 92 P 539; 

28. Ft. Worth, etc., R. Co. vs Chis- Wyo.—Martin v. eee, etc., R.| Beaudin v. Oregon Short Line R. Co., 
holm, (Tex. Civ. A.) 146 SW 988. Co., 15 Wyo. 493, 89 P 1025. 31.Mont. 238, 78 A 303. 

29. Time and place of injury see Man.—-Stitt v. Canadian Northern 40. See infra § 1616. 
supra § 1608. R. Co., 23 Man. 43. 41. See infra § 1614. 

30. See supra § 1469 et seq. [a] Cattle guards.—In an action 42. See infra @ 1614, 

31. Mich.—Talbot v. Minneapolis,] based upon a failure to maintain cat- 43. Metlen v. Oregon Short Line R. 
etc., R. Co., 82 Mich. 66, 45 NW 1113.|tle guards the complaint should al-|Co., 33 Mont. 45, 81 P 737; Beaudin v. 


Mo.—Mumpower v. Hannibal, etc., 
R. Co., 59 Mo. 245; Burton v. North 
Missouri R. Co., 30 Mo. 372. 

Mont.—Beaudin v. Oregon ‘Short 


Line R. Co., 31 Mont. 238, 78 P 303. 
Tex.—-Houston,_ ete., BL Os an as 
Poushbridee, Ire ex eA OLva. CAs: « 


Que.—Rocheleau v. Grand Trunk 
m. Co., 9 Que. Pr. 402 

32. Peoria, etc., R. Co. v. Barton, 
80 Tll. 72; Gibson v. Louisville, etc., 
R. Co., 106 SW 838, 32 KyL 769. 

At what places see supra §§ 1486- 


L501. 
33. Terre Haute, etc., R. Co. v. 
Smith, 19 Ind. 42; FBivansville, ete., R. 


Co. v. Ross, 12 Ind. 446; Jefferson- 
ville R. Co. v. Martin, 10 Ind. 416. 
Jurisdiction see supra § 1599. 
34. Ariz.—Payne vy. Clifford, 24 
Ariz. 489, 211 P 566. 
Cal.—MeCoy v. Southern Pac. R. 
Co., 3 Cal. Unrep. Cas. 398, 26 P 629. 
Fla.—Seaboard Air Line R. Co. v. 
Nims, 61 Fla. 420, 54S 779. 
Ga.—Southern R. Co. v. Harrell, 104 
Ga. 602, 30 SE 821. 
= ie _—Mole v. Payne, 39 Ida. ati 227 
Tll.— Rockford, ete., R. Co. v. Phil- 
tips, 66 Tl), 548; Ohio, etc., R. Co. v. 
Brown, 23 Tl. 94. 
Ind.—Toledo, etc., R. Co. v. Weaver, 
34 Ind. 298. 
Iowa.—Morrison v. Burlington, etc., 
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lege: First, that there was a certain 
crossing over defendant’s right of way 
at a certain place; second, that ad- 
jacent to such crossing defendant had 
failed to maintain a proper cattle 
guard sufficient to prevent stock from 
going on the track; and third, that by 
reason of such insufficient cattle 
guard plaintiff's animal passed from 
such crossing upon defendant’s track 
and was there struck and injured by 
its locomotives or cars. Jones v. Chi- 
cago, etc., R. Co., 52 Mo. A. 381 

[b] Double damages.—In an action 
for double damages under thei statute 
for killing an animal on the track, a 
petition which alleges the place where 
the animal went on the track and was 
killed, that it was not at a highway 
crossing nor within the limits of any 
municipality, but at a point where the 
track passed through inclosed fields, 
that at that point the company had 
failed to erect lawful fences and cattle 
guards, and that the killing was oc- 
casioned thereby, was sufficient 
against a demurrer. Creason v. Mis- 
souri, ete., R. Co., 140 Mo. A. 338, 124 
SW _ 572. 

See Pleading §§ 106, 107. 

36. Manz v. St. Louis, etc., R. Co., 
87 Mo. 278. 

[a] Strict construction of aver- 
ments in a complaint brought under 
statutes allowing recovery of double 
damages is the rule. “Manz v. St. 


Oregon Short Line R. Co., 31 Mont. 
Bye yt HEN SES 

44. Wages v. Quincy, ete., R. Co., 
110 Mo. A. 230, 85 SW 1 Farmers’ 
Bank vy. Chicago, etc., H Co., 109 Mo. 
A. 165, 88 SW 

45. Foros eae Chicago, ete., 
Ri Co. supra: 

46. Wages v. Quincy, etc., R. Co., 
110 Mo. A. 230, 85 SW 104. 

47. Board v. St. Louis, etc., R. Co., 
36 Mo. A. 151. 

48. Marion v. St. Louis, etc., R. Co., 
127 Mo. A. 129, 104 SW 1125. 

RaiGor, 


49. "Till “v. St. Louis, etce., 
(Mo. A.) 221 


124 Mo. A. 281, 101 SwW 624, 

50. Rucker v. Lusk, 

SW 393; Smith v. Chicago, ete, R. 
Co., 127 Mo. A. 160, 105 SW 10; Mari- 
On vr St.. Lowis, ete., mR, Co; 127 Mo. 
A. 129, 104 SW 1125. 

fa] “rection and maintenance.” 
—A petition, alleging in the language 
of the statute that the railroad had 
not “erected and maintained”’ the re- 
quired fences, was held sufficient to 
charge a failure to exercise ordinary 
care to keep the fence at the required 
height, the term “maintain” including 
repair when occasion arose. Kitsock 
vy. Chicago, ete., R. Co., (Mo. A.) 226 
SW 269. 

Morrison v. Burlington, etc., R. 
84 Iowa 6638, 51 NW 75; Grand 
Rapids, ete., R. Co. v. Southwick, 30 
Mich. 444; Jenkins v. Chicago, etc., 
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and meaning are used,*? or that facts should be al- 
leged in express terms if they are necessarily or rea- 
sonably to be implied from facts stated.°* Under a 
statute allowing a “simple statement in writing of 
the cause of action such that it may be known or 
understood by a person of ordinary intelligence 
what the action is brought for,”®* a written state- 
ment of claim that on a certain day, near a certain 
place, plaintiff’s horse was killed by defendant rail- 
way company’s engine, to his damage in a certain 
sum, has been held to be sufficient.®® 
Negativing exceptions.°° The complaint must 
negative any exceptions as to the liability of the 
railroad contained in the enacting clause of the stat- 
ute,>? but it need not negative exceptions in other 
parts of the statute,®® or in a subsequent statute,°? 
or which are not expressly contained in the statute 
but might exist from the fact that the road could 
not lawfully or properly be fenced at certain 
places.°° It is not necessary that exceptions in the 
enacting clause should be specifically negatived if 
the facts alleged clearly do so by inference.®? 
[§ 1613] bb. Under Contract. Where. plaintiff 
_ relies upon a failure of the railroad company to fence 
its tracks according to contract,®? that fact should 
be alleged in the complaint,®* and that breach of the 
contract was the cause of the animal’s injuries,*+ 
but it is not necessary that the contract or a copy 


R. Co., 32 Mo. A. 552. [as 
[a] Amended statute.—Although 
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such allegations state merely a 
conclusion of law (Jeffersonville, etc., 63. 


— [9§ 1612-1614 


thereof,®® or that the deed of the right of way to the 
railroad embodying its terms, should be filed with 
the pleading.** Nor is it necessary that the com- 
plaint should state when the contract was first bro- 
ken.°7 In an action for failure on the part of a rail- 
road to maintain fences already constructed by its 
predecessor under a written contract to construct 
and maintain them, it is not necessary that the com- 
plaint should allege that defendant had knowledge 
of such contract.°® Where the contract relied on was 
made between the railroad and some one other than 
plaintiff, plaintiff must allege his title and right to 
sue thereunder.®® Where the statute relieves the 
railroad from liability where the landowner has 
agreed to maintain the fence’® or received pay for 
so doing when the right of way was acquired,*! it is. 
not necessary to negative this exception if it is not. 
contained in the enacting clause of the statute.*? 

[§ 1614] cc. Cause of Injury. If the statute pro- 
vides that the company shall be liable for damages 
caused or occasioned by, or which may result from, 
the failure to fence, the complaint must allege or 
show that the injury was so caused;** but it is not 
necessary to employ the exact term used in the stat- 
ute,“* or that it should be in the form of an express 
allegation,’® it being sufficient if it appears by nec- 
essary or reasonable implication from the facts 
stated;*® ‘and, in the absence of such a provision in 


62. See supra § 1472. 


Gulf, ete., R. Co. v. Washing- 


there have been changes in the statute 
during the period covered by the in- 
juries complained of, the complaint 
will be sustained as good if not de-. 
murred to, although containing no 
specific reference to the statutes. 
VS ea Imp. Co. v. Ives, 30 Mich. 
4 


See Pleading §§ 167-170. 

In Indiana, under the statute 
provides that the absolute lia- 
without regard to negligence 
not apply to any railroad se- 
curely fenced in, and such fence prop- 
erly maintained,’ (1) it is not mate- 
rial that the complaint uses the words 
‘right of way” instead of “railroad’”’ 
(Louisville, etce., R. Co. v. Hixon, 101 
Ind. 337) (2) or “sufficiently” instead 
of “securely” (Evansville, etce., R. Co. 
v. Tipton, 101 Ind. 197); (3) and it is 
sufficient if it alleges that at the point 
where the animal entered the road 
was ‘not securely fenced,” omitting 
the word “in’ (Terre Haute, etc., R. 
Co. v. Penn, 90 Ind. 284; Louisville, 
etc., R. Co. v. Overman, 88 Ind. 115; 
Detroit, ete, R. Co. v. Blodgett. 61 
Ind. 315; Toledo, ete., R. Co. v. Har- 
ris, 49 Ind. 119), (4) or if it alleges 
merely that at such point the road 
“was not fenced’’ (Louisville, etc., R. 
Co. v. Shanklin, 94 Ind. 297; Louis- 
ville, ete., R. Co. v. Harrigan, 94 Ind. 
245; Indianapolis, etc., R. Co. v. Mc- 
Kinney, 24 Ind. 283), (5) or “was not 
fenced at all’? (Louisville, ete., R. Co. 
v. Detrick, 91 Ind. 519), (6) or was 
‘not securely fenced as required by 
law” (Indianapolis, etce., R.' Co. v. 
Lyon, 48 Ind. 119; Jeffersonville, etc., 
R. Co. v. Chenoweth, 30 Ind. 366), (7) 
or was “not securely fenced as by law 
required” (Pittsburgh, etc., R. Co. v. 
Brown, 44 Ind. 409); (8) but it is not 
sufficient merely to allege that the 
road was ‘not fenced as required by 


law” (Jeffersonville, ete., R. Co. v. 
Underhill, 40 Ind. 229; Indianapolis, 
etc.,; _ResGo. v. Bishop, 29 Ind: 202 


foverr Toledo, ete., R. Co. v. Fowler, 
22 Ind. 316]), (9) or ‘not fenced ac- 
cording to law” (Indianapolis, ete., R. 
Co. v. Robinson, 35 Ind. 380), (10) or 
not fenced “in manner and form as in 
the statute provided’ (Pittsburgh, 
etc., R. Co. v. Keller, 49 Ind. 211), (11) 


R. Co. v. Underhill, supra). 

53.. Ringo v. St. Louis, etc., R. Co., 
91 Mo. 667, 4 SW 396; Lainiger v. 
Kansas City, ete., R. Co., 41 Mo. A. 165. 

[a] Allegation that road was not 
fenced by defendant “or any other 
person at its special instance or re- 
quest”? does not by the unnecessary 
words added create any implication 
that the road was fenced by some per- 
son not at the instance or request of 
the company and is a sufficient allega- 
tion that it was unfenced. Ft. Wayne, 
etc., R. Co. v. Mussetter, 48 Ind. 286. 

[b] Ihocation of fence.—A com- 
plaint, alleging killing of stock by a 
train at a stated time and place, oc- 
casioned by negligence in the main- 
tenance of the fence inclosing the 
track, by reason of which the cattle 
strayed on the right of way, suffi- 
ciently states a cause of action under 
the statute, and it is not necessary to 
set forth the precise location of the 
fence, nor to allege that it was located 
ata place where the statute permits a 
fence to be maintained. Payne v. 
Clifford. 24 Ariz. 489, 211 P 566. 


54. See statutory provisions. 

55. Stitt v. Canadian Northern R. 
COs oman den 

56. Pleading generally see Plead- 
ing § 169. 

57. Galena, etc., R. Co. v. Sumner, 
24 Ill. 631; Russell v. Hannibal, etc., 


R. Co., 83 Mo. 507. 

58. Toledo, etc., R: Co. v. Lavery, 
71 Ill. 522; Great Western R. Co. v. 
Hanks, 36 Ill. 281 [disappr Great 
Western R. Co. v. Bacon, 30 Ill. 347, 
838 AmD 199]. 

[a] Not within town limits.—The 
declaration need not allege that the 
accident did not happen “within the 
limits of an incorporated town or 
city,” such phrase not being in the 
enacting part to the law, but by way 
of a proviso, Seaboard Air Line R. 
v. Nims, 61 Fla. 420, 54 S 779. 


59. Central Indiana R.° Co. vy. 
Smith, 42 Ind. A. 365, 85 NE 26. 
60. Jeffersonville, ete., R. Co. v. 


Brevoort, 30 Ind. 324; Missouri Pac. 
Bea v. Borrer, 3 Kan. A. 284, 45 P 

61. Midland Valley R. Co. v. Har- 
desty, 38 Okl. 559, 134 P 400. 


ton, 49 Fed. 347, 1 CCA 286; Evans 
v. Southern R. Co., 133 Ala. 482, 32 
S$ 138; Terre Haute, ete., Tract. Co. v. 
Combs, 67 Ind. A. 116, 118 NE 976. 

64. 
Smith, 42 Ind. A 605, 86 NE 498. 

65. Toledo, etc., R. Co. v. Fenste- 
maker, 3 Ind. A. 151, 29 NE 440. 

‘ 66. Indianapolis Northern Tract. 
Co. y. Harbaugh, 88 Ind. AL 1/5 978 
NE 80. ; 

67. Evans v. Southern R. Co., 133 
Ala. 482, 32 S 138. 

68. Toledo, etc, R. Co. v. Fenste- 
maker, 3 Ind. A. 151, 29 NE 440. 

69. Grand Trunk Western R. Co. 
v. Porter, 49 Ind. A. 692, 97 NE 1040. 

70. See supra § 1472. 

71. See supra § 1475. 

72. Toledo, etc., R. Co. v. Lavery, 
71 Ill. 522; Great Western R. Co. v. 
Hanks, 36 Ill. 281 [disappr Great 
Western R. Co. v. Bacon, 30 Ill. 347, 
83 AmD 199]. 

73. Hudgens vy. Hannibal, etc., R. 
Co., 79 Mo. 418; Dryden v. Smith, U9 


Mo. 525; Johnson v. St. Louis, etc., 
R. Co., 76 Mo. 553; Morrow v. Kansas 
City; ete. Ra-Cos 774 io WS 2a Slioare 
v. Missouri Pac. R. Co., 74 Mo. 47; 


Rowland vy. St. Louis, ete., R. Co., 73 
Mo. 619; Cunningham y. Hannibal, 
ete,, R. Co., 70° Mo. 202:) ‘(Luckie we 
Chicago, etc., R. Co., 67 Mo. 245; Cecil 
v. Pacific R. Co., 47 Mo. 246; Kern vy. 
Cape Girardeau, etc., R. Co., 149 Mo. 
A. 708, 129 SW 475; Menard v. Mon- 
tana Cent. R. Co., 22 Mont. 340, 56 
P 592; Chicago, etc., R. Co. v. King, 
76 Nebr. 591, 107 NW 981; Baltimore, 
etc.; R. Co. v. Wilson, 31 Oh. St. 555. 

Proximate cause see supra § 1558. 

74 Williams v. Missouri Pac. R. 
Co., 74 Mo. 458. 

75. Ohio; etc., R. Co. v.'Neadya 5 
Ind. A. 328, 32 NE 213; Bowen v. Han- 
nibal, ete., R. Co., 75 Mo. 426. 

76. Ohio, etc., R. Co. v. Neady, 5 
Ind. A. 328, 32 NE 213; Thomas v. 
Hannibal, ete, R. Co., 82 Mo. 538; 
Campbell v. Missouri Pac. R. Co., 78 
Mo. 639; Perriquez v. Missouri Pac. 
R. Co., 78 Mo. 91; Kronski v. Missouri 
Pac. R. Co., 77 Mo. 362; Terry v. Mis- 
souri Pac. R. Co., 77 Mo. 254; Belcher 
v. Missouri Pac. R. Co., 75 Mo. 514; 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Indianapolis, etc., Tract. Co. v. 


PSS 1614-1616] 


the statute, an allegation to this effect is not neces- 
sary."7 - If action is brought under a statute con- 
strued as authorizing a recovery for failure to fence 
only where injury is caused by collision of an ani- 
mal with the train,*® the complaint must allege that 
the injury was caused by collision.7® 

[§ 1615] dd. Lapse of Time for Construction. 
While there is some contrary authority,’® the gen- 
eral rule is that, where the statute allows a cer- 
tain time after the road or a part thereof is com- 
pleted or put in operation within which the fence 
required may be constructed,*! the complaint must 
allege that such time had elapsed at the time of the 
injury complained of,’? and such allegation must be 
made with express reference to the place where the 


animal came upon the track.§* 


[§ 1616] ee. Places of Entry and Injury.‘ 
an action under the fencing statute to recover for 
injuries to an animal, an allegation that the track 
was not fenced at the place where the animal came 
upon it is necessary;*° but it need not be alleged 
directly if the fact appears by necessary inference 
from the other allegations.*® It is not necessary that 
the complaint should allege that the track was not 


Rowen v. Chicago Great Western R. 
Co., 82 Mo. A. 24; Jones v. St. Louis, 
ete., R. Co., 44 Mo. A. 15. 

77. Radcliffe v. St. Louis, ete, R. 
Co., 90 Mo. 127, 2 SW 277 (distinguish- 
ing cases brought under the section 
allowing double damages). 

78. See supra § 1484. 

79. Colbert v. Missouri Pac. R. Co., 
78 Mo. A. 176; Geiser v. St. Louis, 
etc., R. Co., 61 Mo. A. 459. 

80. Pittsburgh, etc., R. Co. v. New- 
som, 35 Ind. A. 299, 74 NE 21 (allega- 
tion of lapse of time for construction 
of fences is not necessary). 


81. See supra § 1476. 
82. Toledo, etc., R. Co. v. Bookless, 
bO. DI, 230; Galena, etc.,.-R; Co. Vv. 


Sumner, 24 Il]. 631; Baltimore, etc., 
R. Co. v. Wilson, 31 Oh. St. 555. 

[a] Substantially following lan- 
guage of statute by alleging that 
“more than six months after said rail- 
road was in use, to wit” upon a speci- 
fied date ‘the said defendant neglected 
to erect,’’ etc., was sufficient. Great 
Western R. Co. v. Hanks, 36 Ill. 281. 


83. Toledo, etc., R. Co. v. Darst, 
SLOT: 365. 
84. Place of entry-as determining 


liability see supra §§ 1480-1482. 

85. Toledo, etc., R. Co. v. Darst, 51 
Ty. «365; Louisville, etc., R. Co. ‘v. 
Quade, 91 Ind. 295; Bellefontaine R. 
Co. v. Suman, 29 Ind. 40; Ward v. 
St. Louis, etc., R. Co., 91 Mo. 168, 3 
SW 481; Manz v. St. Louis, etc., R. 
Co., 87 Mo. 278; Nance v. St. Louis, 
etc., R. Co., 79 Mo. 196; Brassfield v. 
Ratton, 32) Moy A. 5723. Wilson. v. 
Wabash, etc., R. Co., 18 Mo. A. 258. 

86. Jeffersonville, etc., R. Co. v. 
Chenoweth, 30 Ind. 366; Wabash, etc., 
. Co. v. Ferris, 6 Ind. A. 30, 32 NE 
112; Moore v. Wabash, etc., R., Co., 
81 Mo. 499; Briscoe v. Missouri Pac. 
R. Co., 25 Mo. A. 468; Eaton v. Oregon 
Ez, ete, Co.,-19 Or. 371, 24)P. 413. 

[a] Allegations held sufficient: 
(1) That at a certain place defendant 
‘neglected and failed to maintain a 
fence and cattle guard” and that de- 
fendant’s animal ‘then and there, by 
reason of the failure of said defendant 
to fence,” etc., went upon the road and 
was injured. Wabash R. Co. v. Fer- 
ris, 6 Ind. A. 30, 32 NH 112. (2) That 
the damages were ‘occasioned solely 
on account of the defendant’s failure 
to maintain fences,’ such allegation 
excluding every implication other 
than that the animal got on the track 
where it was not fenced. Fields v. 
Wabash, etc., R. Co., 80 Mo. 203. 

87. Wabash R. Co. v. Forshee, 77 
Ind. 158. 
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fenced at the place where the animal was injured,*? 
noris such an allegation alone, if made, sufficient,** 
except where it may be presumed*® or reasonably 
inferred®® from the allegations that the animal en- 
tered at the place where it was injured, and except, 


as held in some states, the action is before a jus- 


places, 


tice of the peace.®* 
quires the road to be fenced at certain designated 
the complaint must show either by direct al- 
legation or necessary implication that the place of 
entry was one which the statute required to be 
fenced;** and this may be done either by an affirma- 
tive allegation expressly designating the place as one 
within the provisions of the statute,®* the language 
of the statute being sufficient for that purpose,®® or 


Where the statute expressly re- 


by negativing that it was at any of the places, speci- 


In 


88. Toledo, etc:, R. Co. v. Darst, 
51 Ill.365; Louisville, ete., R: Co. v. 
Quade, 91 Ind. 295; Ward v. St. Louis, 
ete, R.,Co., 91 Mo. 168; 3. SW 481; 
Nance v. St. Louis, etc., R. Co., 79 Mo. 
196; Wilson v. Wabash, etc., R. Co., 18 
Mo. A. 258. 

89. See infra this note. 
infra § 1647. 

[a] In Oregon an allegation of 
failure to fence at the place where 
the animal was injured is held suf- 
ficient, it being presumed in such 
eases that the animal entered at the 


_See also 


point where it was injured. FEaton v. 
Oregon 'R., etc., Co., 19 Or. 371, 24 
P 413. 

90. Jeffersonville, ete, R. Co. v. 


Chenoweth, 30 Ind. 366: [foll and crit 
Indianapolis, ete., R. Co. v. Adkins, 23 
Inds3407. -y 

91. Louisville, ete., R. Co. v. Ar- 
genbright, 98 Ind. 254; Indianapolis, 
etc., R. Co. v. Sims, 92 Ind. 496; Tole- 
do, ; Co. v. Stevens, 63 Ind. 
337; Ohio, etc., R. Co. v. Miller, 46 
Ind. 215; Indianapolis, etc., R. Co. v. 
Adkins, 23 Ind. 340; Pittsburgh, etc., 
R. Co. v. Vance, 58 Ind. A. 1, 108 NE 
158. 


92. At what places see supra §§ 
1486-1501. 
93. Chicago, etc., R. Co. v. Chaney, 


50 Ind. A. 106, 97 NE 181; Ward v. 
St; Louis, ete, R. Co., 91) Mo: 168; 3 
Sw 481; Manz v. St. Louis, etc., 
R. Co., 87 Mo. 278; Morrow v. Mis- 
souri Pac. R. Co., 82 Mo. 169; Asher 'v. 
St.. Louis, ete:; KR. Co,, 79 ‘Mo. 432; 
Schulte v. St. Louis, etc., R. Co., 76 Mo. 
324; Bates v. St. Louis, etc., R. Co., 74 
Mo. 60; Rowland v. St. Louis, etc., R. 
Co., 73 Mo. 619; Davis v. Missouri, 
etc., R. Co., 65 Mo. 441; Wood v. Kan- 
Sas City, ete), R. 'Co., 39° Mo. A. 635 
Brassfield v. Patton, 32 Mo. A. 572. 

94. Ringo v. St. Louis, etc., R. Co., 
91 Mo. 667, 4 SW 396; Mayfield v. St. 
Louis, ete., R. Co., 91 Mo. 296,°3 SW 
201; Tickell v. St. Louis, etc., R. Co., 
90 Mo. 296, 2 SW 407; Jantzen v. 
Wabash, etc., R. Co., 83 Mo. 171; Mey- 
ers v. Union iTrust Co., 82 Mo. 237; 
Briggs v. Missouri Pac. R. Co., 82 Mo. 
87; Williams v. Hannibal, etc., R. Co., 
80 Mo. 597; Rozzelle v. Hannibal, -etc., 
R. Co., 79 Mo. 349; Campbell v. Mis- 
souri Pac. R. Co., 78 Mo. 639; Perri- 
quez v. Missouri Pac. R. Co., 78 Mo. 
91; Lainiger v. Kansas City, etc., R. 
Co., 41 Mo. A. 165; Kinney v. Hanni- 
bal, ete., R. Co., 27 Mo. A. 610; Dor- 
man v. Missouri Pac. R. Co., 17 Mo. 
A. 337. 


95. See cases infra this note. 


fying them, which are not within its application;°® 
but it is not sufficient if it omits the necessary af- 
firmative allegation and does not negative all of 
the places not ineluded.®7 
excepts certain places,®°* the complaint must show 
that the place of entry was not within the excep- 
tion,®® but the allegation need not be in express terms 
if this fact sufficiently appears from the facts 


If the statute expressly 


‘[a] In Missouri.—Under the Dou- 
ble Damage Act it is sufficient to al- 
lege in the language of the statute 
that the animal came upon the track 
where the road “passes through, 
along, or adjoining inclosed or culti- 
vated fields er uninclosed lands,” 
which sufficiently negatives that the 
place was a public crossing, depot 
ground, or within the limits of a town 
or city. Ringo v. St. Louis, etc., R. 
Co., 91 Mo. 667, 4 SW 396; Meyers v. 
Union Trust Co., 82 Mo. 237; Williams 
v. ‘Hannibal, etc., R. Co., 80 Mo. 597; 
Lainiger v. Kansas City, etc., R. Co., 
41 Mo. A. 165; Kinney v. Hannibal, 
etc., R. Co., 27 Mo. A. 610. 

96. Fraysher v. Mississippi River, - 
etc., R. Co., 66 Mo. A. 573; McGuire v. 
St. Louis, ete., R. Co., 48 Mo. A. 354. 

97. Summers v. Hannibal, ete. R. 
Co., 29 Mo. A. 41; Briscoe v. Missouri 
Pac. R. Co., 25 Mo. A. 468; Moreland 
v., Missouri) Pac. RY Coy, ao: san Gre 


98. See supra § 1486 et seq. 
99. See cases infra this note. 
[a] In fllinois (1) the complaint 


must negative the various exceptions 
in the enacting clause of the act and 
aver that the animals were not killed 
or injured at a point on the road with- 
in these exceptions (Galena, etc. R. 
Co. v. Sumner, 24 Ill. 631; Ohio, ete., 
R. Co. v. Brown, 23 Ill. 94), (2) as, for 
example, that -the place where the 
animal came upon the track was not a 
publie crossing or within the limits 
of a city, town, or village (Illinois 
Cent. R. Co. v. Williams, 27 Ill. 48; 
Chicago, etc., R. Co. v. Carter, 20 Ill. 
890); (8) but it is not necessary to 
allege that it was not at a private or 
farm crossing (Great Western R. Co. 
v. Helm, 2,7 Til. 198, 81 AmD 226). 

{b] In Missouri (1) under the 
statute which authorizes the recovery 
of single damages for injuries to ani- 
mals “without any proof of negli- 
gence,” but which provides that ‘this 
section shall not apply to any accident 
occurring on any portion of such road 
that may be inclosed by a lawful 
fence, or in the crossing of any public 
highway,” the provision “may be in- 
closed” states an exception which 
must be negatived (Russell v. Hanni- 
bal, etc., R. Co., 88 Mo. 507); (2) and 
the complaint must show both that 
the place was one which the company 
might lawfully have fenced and also 
that it was not a public crossing 
(Clarkson v. Wabash, etc., R. Co., 84 
Mo. 583; Russell v. Hannibal, etc., R. 
Co., supra; Smith v. Missouri Pac. R. 
Co., 29 Mo. A. 65). 
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stated, nor in strictly accurate terms if the inac- 
curacy is shown not to have prejudiced the rights of 
the railroad.” It is only as to the place of entry that 
the rule as to stating exceptions applies, and it is 
not necessary to allege that the place of injury was 
not one of the places not required to be fenced.’ If 
the statute does not contain any express exception 
but merely makes the company liable without regard 
to negligence for all damages to stock where its road 
is not fenced, it is sufficient merely to allege that the 
animal came upon the track where the road was not 
fenced and was injured without alleging that the 
place was one which should have been fenced,* and 
if the place was in fact one which the company could 
not lawfully or properly have fenced, such as a pub- 
lie crossing or depot grounds, this is a matter of de- 
fense which need not, be negatived in the complaint.® 
If the action is at common law and failure to erect 
and maintain fences is alleged as the negligence re- 
lied on, it is not necessary to allege further as to the 
duty of the railroad to fence at particular places.® 

[§ 1617] ff. Defects in Fences and Cattle Guards. 
In an action for injuries due to defects in fences and 
eattle guards, a complaint is sufficient which alleges 
that the injury was due to a failure to maintain a 
good and sufficient fence,” or that the road was not 
securely fenced,’ without any more specific refer- 
ence to the particular defect,® or which alleges cir- 
cumstances from which the necessary implication is 
that the railroad fence was not properly main- 
tained?® and that the injury complained of was oc- 
easioned thereby.1! The complaint need not allege 
that plaintiff had not agreed to maintain the fence 

1. Radcliffe v. St. Louis, ete, R. 
Co., 90 Mo. 127, 2 SW 277; Meadows 


v. Chicago, etc., R. Co., 82 Mo. A. 83. 
2. Illinois Cent. R. Co. v. Wade, 46 


Tll+ 115. 
3. Great Western R. Co. v. Hanks, | before the court for decision). 
36 Ill. 281. 10. Indianapolis, 


4. Louisville, ete., R. Co. v. Hall, 
93 Ind. 245; Terre Haute, etc., R. Co. 
v. Penn, 90 Ind. 284; Louisville, etc., 
R. Co. v. Kiouse, 82 Ind. 357; Jeffer- 
sonville, ete., R. Co. v. Lyon, 72 Ind. 
a0; Ohio, ete., R. Co, v. McClure, 47 

d. 317; yeffersonville, ete, R.-Co. v. 

ancant, 40 Ind. 233; Jeffersonville, 
ele), Co. v. Brevoort, 30 Ind. 324; 
Lake Erie, etc., R. Co. v. Rooker, 13 


[a] 


fence, 
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see Smead v. Lake Shore, etc., R. Co., 
58 Mich. 200, 24 NW 761 (where the 
court observed that good pleading re- 
quired the particular defects to be 
pleaded, although the point was not 


Truitt, 24 Ind. 162; 
Vermont R. Co., 14 NYS 573. 

Neglect to repair.—The com- 
plaint need not allege in positive form 
that defendant did not 


Downs v. Central 


it being sufficient to allege 
that by reason of defendant’s neglect 
to repair its fence plaintiff’s animals 
came upon the track and were injured. 
Downs v. Central Vermont R. Co., 14 | 223 


[§ 1616-1619 ° 


or received pay for so doing,?? or that the defect had 


been permitted to exist for an unnecessary length 
of time;!* but where a railroad is only required to 
put in cattle guards at particular places,** a com- 
plaint based upon a failure to keep a cattle guard in 
repair must allege that it was one which it was the 
duty of defendant to maintain,+® or was located at 
one of the places where the statute required it to 
be maintained.?® ‘ 

[§ 1618] (j) Negativing Contributory Negli- 
gence. Following the general rule of the particular 
jurisdiction,!7 in some jurisdictions, where the ac- 
tion is founded on negligenee, it is not necessary for 
the complaint to negative contributory negligence on 
the part of plaintiff,1% in the absence of allegations 
from which it can be inferred that the injuries were 
due to the inherent viciousness of the animal or to 
failure of the owner to exercise due care under the 
circumstances ;1° but in other jurisdictions it is nee- 
essary to negative contributory negligence,?° even 
where the action originated before a justice of the 
peace.24, An allegation negativing contributory neg- 
ligenee has been held not necessary where the ac- 
tion is based upon the statutory liability for fail- 
ure on the part of the railroad to fence its tracks,” 
or upon breach of its agreement to fence,?* or where 
it is alleged that the injury was willfully inflicted.?* 

[§ 1619] (k) Amendment.2° General  rules*® 
govern amendments of declarations or complaints 
in actions against railroad companies for injuries to 
animals.2” The complaint, if defective, may be 
amended if the amendment does not change or intro- 
duce a different cause of action,?® and is no more 
Lyon, 72 Ind. 107; Jeffersonville, etc., 

Co. v. Underhill, 40 Ind. 229; In- 
dianapolis, ete., R. Co. v. Robinson, 35 
Ind. 380; Toledo, ete., R. Co. v. Bevin, 
26 Ind. 443; Grand Trunk Western R. 
Co. v. Porter, 49 Ind. A. 692, 97 NE 
1040; Cincinnati, etc., R. Co. v. Stan- 
ley, 4 Ind. A. 364, 30 NE 1103. 

[a] Excuse for animal being at 
large.—Where the common-law rule 
in regard to animals running at large 
is in force, a complaint is bad which 
does not aver any excuse for not con- 
fining the animal injured to plaintiff’s 


own land. Campbell v. Indianapolis, 
ete., Traction Co., 39 Ind. A. 66, 79 NE 
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repair its 


Ind. A. 600, 41 NE 470; Chicago, etc., | NYS 578. 21. Cincinnati, etc., R. Co. v. Stan- 
R. Co. v. Brannegan, 5 Ind. A. 540, 32 11. Morrison vy. Burlington, etc., | ley, (Ind. A.) 27 NE 316. 
NE 790; Lake Erie, etc., R. Co. v.| R. Co., 84 Iowa 668, 51 NW 75; Mar- 22. Jeffersonville, ete, R. Co. v. 
Fishback, 5 Ind. A. 403, 32 NE 346;] rett v. Hannibal, ete., R. Co., 84 Mo. | Underhill, 40 Ind. 229; Michigan Cent. 
Terre Haute, etc., R. Co. v. Schaeffer, | 413; Edwards v. Kansas City, etc., | R. Co. v. Farrell, 52 Ind. A. 603, 
5 Ind. A. 86, 31 NB 557; Louisville, | R. Co., 74 Mo. 117. NE 1026. 
ete, RK. Co. Vv. Hart, 22 Ind. A. 130, 28 [a] Escape through defective 23. Livingston v. Chicago, ete., R. 
NE 218; Louisville, Cle.) oR: Co. v. gate.—Where the complaint alleges | Co., 142 Iowa 404, 120 NW 1040. 
Hughes, 2 Ind. A, 68, 28 NE 158; Mis-]| that the animal escaped through a de- 24. Chicago, etc., R. Co. v. Leiter, 
souri Pac. R. Lo. vy. Borrer, 3 Kan.| fective gate upon the railroad track | 59 Ind. A. 212, 109 NE 213; Chicago, 
A. 284, 45 P 13 and that the gate was negligently and | etc., R. Co. v. "Nash, i-ind, BAS 298, 

5. Feee sont ile. ete., R. Co. v.| improperly constructed, it sufficiently | NE 564. 
Lyon, 72 Ind. 107; Ft. Wayne, etc.,| shows that the animal was at large 25. After introduction of evidence 
R; Co. Vv. Mussetter, 48 Ind. 286; Ohio,|and was injured through want of a | see infra § 1629. 
eLes. LL COs Vi. McClure, 47 Ind. 317; | sufficient fence. Morrison vy. Burling- 26. See Pleading §§ 581-814. 
Jeffersonville, ete., R. Co. v. Brevoort, ton, etc., R. Co., 84 Iowa 663, 51 NW 27. See cases infra this section. 
30 Ind. 324; Cleveland, CtCi nO. Veal wo: 28. See cases infra this note. 
Miller, 40 Ind. A. 165, 81 NE 517; Chi- 12. Toledo, etce., R. Co. v. Lavery, [a] Amendments allowed.—(1) 
cago, ete., Re Co. Vs Brannegan, 5 Ind. Wl Ail, 522. Additional act of negligence. Louis- 
A. 540, 32 NE 790; Louisville, etc., 13. Chubbuck v. Hannibal, etc., R. | ville, etc., R. Co. vy. Beauchamp, 108 
Re Coa, Vi Hart, 2 Ind. A. 130, 28 NE Co, nt Not bo Ky. 47, 55 SW 716, 21 Kyl 1476; 362) 
218; Missouri Pac. R. Co. v. Borrer, 14. See supra §§ 1486-1501. Defendant a body corporate, Western 
3 Kan. A. 284, 45 P1338. 15. Southern R. Co. vy. Harrell, 104 | R. Co. v. Sistrunk, 85 Ala. 352, 5 S§ 


6. Baltimore, etc., R. Co. v. Seit- 
zinger, 116 Ill. A. 55. 
7, McCoy v. Southern Pac. Co., 3 


16. 


Ga. 602, 30 SE 821. 
Gibson v. iouiavaile, 
Co., 106 SW 888, 32 KyL 769. 


TS. (3) Maintaining unlawful gate. 
Peery v. Quincy, etc., R. Co., 122 Mo. 


etc., R. 
Ac L799 SW: 14. :¢4) Negligence in 


Cal. Unrep. Cas. 398, 26 P 629; Busby 17. See Negligence §§ 678—686. respect of fences. Union Pac. R. Co. 
v. St. Louis, etc, Rs Co., 81 Mo. 43; 18. Smith v. Eastern R. Co., 35 N.| v. Brower, 60 Colo. 579, 155 P 312. 
Chubbuck v. Hannibal, etc., R. Co., 77 | H. 356. (5) Negligence of defendant. Simp- 
Mo. 591. ‘ 19. Weatherington Va Georgia | son v. Memphis, etce., R. Co., 66 Ala. 

8. Missouri Pac. R. Co. v. Morrow, } Southern, ete., R. Co., 17 Ga. A. 584, | 85. (6) Plaintiff's nonreceipt of, som- 
36 Kan. 495, 13,P 789. 87 SE 844; Charleston, etc., R. Co. | pensation for fencing. Louisville, 


9. McCoy v. Southern Pac. Co., 3 


Cal. Wnrep. Cas. 398,126 P 629.-_But 20. 


v. Camp, 3 Ga. A, 232, 59 SE 710. 
Jeffersonville, 


etce., R. Co. v. Kice, 109 Ky. 786, 66 


etc., R. Co. v.11 SW 705, 22 Kyl 1462. 


———<$ ese 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1619-1621] 


than a particularization of the more general allega- 
tions Of the original statement.2® Where the ac- 
tion is originally brought before a justice, such 
amendment may be made on appeal in the cireuit 
eourt;*° but the complaint cannot be so amended 
as to change the cause of action.*! Under express 
provisions of the statute in some states,*? the eom- 
plaint may be amended in the cireuit court on ap- 
peal,** but no new item or cause of action not em- 
braced or intended to, be included in the original 
statement shall be added by the amendment;** and, 
under these provisions, a common-law action for 
negligence cannot be changed by amendment to 
a statutory action for double damages.®® 

[§ 1620] (2) Plea or Answer. General rules*® 
apply to pleas and answers in actions against rail- 
road companies for injuries to animals. 37 The an- 
swer must be framed with such clearness and c¢er- 
tainty as to show whether defendant intends to deny 
the complaint or to confess and avoid it.28 An an- 
swer to traverse the allegations of the complaint 
must do so expressly and not argumentatively or by 
implication.*® A plea which merely contains a nar- 
rative of how the accident happened but does not 
expressly or by necessary implication from the facts 
stated deny that defendant’s acts were negligent or 
were the proximate cause of the injuries,*® or affirm 
plaintiff’s negligence and that it was the proximate 
eause of the injuries, is not sufficient.4? An answer 
that plaintiff is not the owner of the animal is good 
as against a general demurrer when the action is 
brought under a statute allowing recovery to the 
person having the general or special property in such 
animal.‘ An answer alleging that plaintiff was a 
servant of defendant whose duty it was to keep ani- 
mals off the track must allege that such duty applied 
to the place where the animal in question came upon 
LESS 

Plea of avoidance must allege facts and not mere- 
ly matters of evidence.** 

Answer relying on compliance with fencing law 
must allege that the statutory procedural steps were 
taken and that the fence was constructed and was 
being maintained in compliance therewith.*® 

Special agreements with, or acquiescence of, land- 
owner, as relieving defendant of obligation to main- 

29. Peery v. Quincy, paeuee EanCos, 44, 


122 Mo. A. 177, 99 SW 1 
30. Rowland v. St. Louis, ete. R. 
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Pennsylvania Co. v. Zwick, 1 
Ind. A. 280, 27 NE 508 (an answer 56. 
purporting to show that defendant 
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tain gates at private crossings, must be specially 
pleaded.t°® 

Where complaint in separate paragraphs alleges 
different grounds of liability, an answer which as- 
sumes to answer the entire complaint is bad if it con- 
tains nothing which would constitute a defense to 
one of the grounds of liability charged.47 

Contributory negligence. General rules*® apply to 
answers or pleas setting up the defense of contribu- 
tory negligence.*® The defense of contributory neg- 
ligenee is not raised by an answer which fails to 
identify the animals referred to therein as the ani- 
mals injured,°® or which assumes to characterize as 
contributory negligence an act of plaintiff which, as 
stated, is not negligence,*! or which may or may not 
have been negligent when measured by the legal 
standard of reasonable care under the cireumstane- 
es,°* but an answer setting up facts from which con- 
tributory negligence of plaintiff may be inferred is 
sufficient.°* If the answer alleges that the injury 
was due to the gross negligence of plaintiff himself, 
it must state in what such gross negligence consist- 
ed;°* and if it alleges that plaintiff negligently 
turned his animal out in the vicinity of a station, it 
must further allege that the animal went upon the 
track at such place where it was not the duty of the 
company to fence.°® 

Counterclaim.®>® Where defendant denies plain- 
tiff’s allegation of negligence and sets up a counter- 
claim for injury to the train, it is not necessary af- 
firmatively to allege that defendant was free from 
all fault or negligence,®’ a statement of facts from 
which plaintiff’s negligence and defendant’s freedom 
from negligence are inferable being sufficient.*% 

[§ 1621] (8) Replication or Reply. General 
rules®® govern replications and replies in actions of 
this kind.°° <A replication alleging insufficiency of 
a cattle guard must allege its insufficiency to turn 
cattle generally,®! not merely its insufficieney to turn 
the particular animal which was injured.*? Matters 
of defense cannot be held to be admitted in a reply: 
in the face of the denial contained therein,®? even 
though the denial is qualified by an exception where 
it is possible to construe the exception as not having 
that effect.°* 


ton, 94 Ind. 222. 
Generally see Pleading § 380 
et seq. See also Set-Off and Counter- 


Co., 73. Mo. 619. 

31. Hansberger v. Pacific R. Co., 
43 Mo. 196. 

32. See statutory provisions. 

83. Minter v. Hannibal, etc., R. Co., 
82 Mo. 128; Mitchell v. Missouri Pac. 
R. Co., 82 Mo. 106; King v. Chicago, 
ete., R. Co., 79 Mo. 328. 

384. Gregory v. Wabash, etc. R. 
Co., 20 Mo. A. 448. 

85. Gregory v. Wabash, etc., R. Co., 
supra. 

36. See Pleading §§ 202-225. 


also Negligence § 688 et seq. 
87. See cases infra text and notes 


See 


38. Jeffersonville, 
en 29 Ind. 426. 


39. McDowell v. Great Western R. 
Gor oe. Cac. BP. (Ont.) 130. 
Traverses in general see Pleading 
315. 


v. Mitchell, 20 Ala. A. 


41. Central of Georgia R. Co. v. 
Boswell, 200 Ala. 58, 75 S 410. 

42, Louisvilie, etc., R. Co. v. Wang, 
61 Pla. 299, 55 S 73. 

43. Louisville, ete., R. Co. v. Skel- 
ton, 94 Ind. 222. 


CEC Eve Os) § Vie 
See Pleading § 


could not lawfully or properly have 
fenced its tracks at the place in ques- 
tion must allege this’ fact and not 
merely set out the facts showing the 
situation of such place from which 
this fact might be inferred). 

Plea of avoidance generally see 
Pleading § 356. 

45. Hines v. McMillan, 17 Ala. A. 
509, 87 S 696 [certiorari granted 205 
Ma Less 691] 

46. St. Louis Southwestern R. Co. 
v. Gilbert, 112 Tex. 288, 246 SW 347. 

47. Louisville, ete., R. Co. v. Hart, 
2 Ind. A. 130, 28 NE 218. 

Defenses to several counts general- 
ly see Pleading § 247. 

48. See Negligence, §§ 690-705. 

49. See cases infra text and notes 
50-53. 

50. Jackson v. Sumpter Valley R. 
Coz, 50 Or, 455, 93 P 356. 

51. Alabama Great Southern R. Co. 
vy. Sheffield, 213 Ala. 15, 104 S 222. 

52. Fuqua v. Southern ihe Ooh PAO 
Ala. 164, 77 S 690. 

53. Daniel v. Canadian Pac. R. Co, 
6 WestLR 538. 

54, Jeffersonville, ete., R. Co. v. 
Dunlap, 29 Ind. 426. 

55. ‘Louisville, etc., R. Co. v. Skel- 


claim [34 Cye 618]. 

‘ 57. Central Branch Union Pac. R. 
Co. v. Walters, 24 Kan. 504. 

bitrate to counterclaim see supra § 
odd. 

58. Bagley v. Cincinnati, ete. R. 
Co., 18 OhNPNS 679. 

59. See Pleading §§ 392-442. 
also Negligence §§ 706, 707. 

60. See cases infra: this section. 

61.— Ex p. Hines, 205 Ala. 17, 87 S 
691 [certiorari granted 17 Ala. A. 
509, 87 S 696]. ; 

62. Ex p. Hines, supra. 

63. Jackson v. Sumpter Valley R. 
Con) OFOr, 455,050 oo 6. 

64. Jackson v. Sumpter Valley R. 
Co., supra. 

[a] Contributory negligence.— 
Where, to show contributory negli- 
gence on the part of plaintiff, defend- 
ant alleges that he herded certain 
animals on the track, plaintiff’s denial 
of the averment of the answer ex- 
cepting certain animals under his con- 
trol does not admit contributory neg- 
ligence, the exception construed with 
the denial as applying to animals oth- 
er than the ones injured. Jackson v. 
Sumpter Valley R. Co., 50 Or, 455, 93 
P 356. 
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[§ 1622] i. Issues, Proof, and Variance®>—(1) 
Issues Raised and Matters Determinable. As in neg- 
ligence cases generally,°® only such matters may be 
adjudicated or made a basis of recovery as are put 
in issue by the pleadings,®’ and while an immaterial 
variance between the allegations and the proof may 
be disregarded,®* plaintiff cannot state a particular 
cause of action and recover upon an entirely different 
ground of liability,°® or set out particular acts of 
negligence and recover upon proof of negligence in 
respects other than those alleged.7° So where the 
complaint charges only a willful and intentional 
injury, plaintiff cannot, without further pleadings, 
recover on the ground of negligence;"! or if the 
complaint alleges only a failure to fence, plaintiff 
cannot recover on the ground of negligence in the 
operation of the train,’? or in the manner of con- 
structing a bridge or trestle on which an animal is 
injured,?* or on the ground of negligence in allow- 
ing a gate in the fence to be open;’* but where the 
evidence as to a gate being left open is admitted 
without objection and the question is treated by 
both parties as an essential issue under the plead- 
ings, plaintiff may recover on that ground.’*® If the 
complaint alleges only a failure to construct cattle 
guards, plaintiff cannot recover on the ground of a 
failure to fence;7® but where the statute requires 
the maintenance of both fences and cattle guards, a 
complaint alleging a failure as to both states but a 
single cause of action, and proof of either with proof 
of the other necessary allegations will entitle plaintiff 
to recover.77 Where there are two fencing statutes, 
one expressly requiring fencing at certain places 
and allowing double damages for injuries due to 
the failure to comply, and the other merely making 
the company liable for actual damages without proof 
of negligence where its track is not fenced, if the 
action is based upon the former statute and the place 
unfenced is not within the application of that statute, 
there can be no recovery under the latter;’* but if 
it does not clearly appear that the action is based 
upon the former statute the mere fact that the com- 
plaint prays for double damages will not prevent the 
recovery of actual damages if it states a good cause 
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of action under the latter statute,7° or at common 
law,'° and, if an animal is killed in a town or city 
at a place where the railroad has not but might law- 
fully have fenced, plaintiff cannot sue under the 
former statute, but must bring his action under the 
latter statute or at common law.®! An allegation. 
of negligence generally raises the issue of the engi- 
neer’s care in keeping a lookout as the train ap- 
proached a publie crossing as well as his observance 
of his duty under the statute to give warnings.*? 
But an allegation of failure to give statutory warn- 
ings at a particular crossing raises no issue of a 
similar failure at other crossings.** Plaintiff is, 
however, entitled to go to the jury upon every act 
of negligence alleged in his complaint and denied by 
the answer in so far at least as evidence has been 
produced tending to sustain them.’ The issue of 
defendant’s ownership or operation of the railroad 
at the time of the accident is not raised by an an- 
swer admitting defendant “is now operating” the 
road, and not denying ownership or operation at the 
time of the accident.*® 

[§ 1623] (2) Evidence Admissible under Plead- 
ings—(a) In General. In compliance with general 
rules®® the evidence must correspond with the allega- 
tions and be restricted to the issues.87 An allega- 
tion of the killing of the animals and their value made 
against a railroad whose track is fenced does not 
afford basis for admitting evidence that animals were 
killed while on the track in the absence of a further 
averment of negligence.’® An allegation that plain- 
tiff’s animal was killed by collision with defendant’s 
train is sufficiently broad to admit evidence that it 
was so injured by the collision as to necessitate its 
being killed;S® but since where animals are killed 
at different times the causes of action are separate 
and distinct, if the complaint charges only one oc- 
currence evidence is not admissible of injuries to 
animals at a time different from that alleged in the 
complaint.°° An allegation that plaintiff sustained 
damages in a specific sum is tantamount to an allega- 
tion of value, and in the absence of demurrer is suf- 
ficient to permit evidence of the market value of the 


Construction of admissions in rep-, Springs, ete., R. Co., 63 Mont. 508, 208 80. Scott v. St. Louis, ete., R. Co., 
lications generally see ere § nies 12) ae a 75 Mo. 136. 

65. Generally see egligence ex.—Wallace v. San Antonio, ete. 81. Elliott v. Hannibal, ete., R. C 
708-735; Pleading §§ 1144-1211. R. Co., (Tex. Civ. A.) 42 SW 865. | 66 Mo. 683. a * 

66. See Negligence § 717. W. Va.—Hawker vy. Baltimore, etce., 82. Wilkinson v. St. Louis South- 


67. Lusk v. Blevins, 130 Ark. 378, 
197 SW 854; Illinois Cent. R. Co. v. 71. 
McKee, 43 Ill. 119; Wabash R. Co. v. 
Warren, 113 Ill. A. 172; Asbach v. VEX 
Chicago, ete., R. Co., 74 lowa 248, 37 
NW. 182; Chicago, ete. R. Co. v..| Co., 72) Mo, 195; 
Wheeler, 70 Kan. 755, 79 P 673. bal, étc., R.-Co.; 
[a] Admission by pleading.— 
Where an allegation that the mules | 255; 
were killed by a train in C County was | Mo. 209. 
not denied, this was not-in issue. 73. 
Lusk v. Blevins, 130 Ark. 378, 197 
SW 854. 74, 


R. Co., 15 W. Va. 628, 36 AmR 825. 
Indiana, etc., 


Cary v. St. Louis, etc., R. Co., 60 86. 


Ashbach vy. Chicago, 
Co., 74 Iowa 248, 87 NW 182. 
Illinois Cent. R. Co. v. McKee, Ida. 


western R. Co., 146 Mo. A. 711, 125 SW 


R. Co. v. Overton, | 544. 

117 Ind: 253, 20 NE 147. 83. 
Ohio, ‘etc., R. Co. v. Brown, 23 
Sullivan v. Hannibal, ete., R. 84. 
Hdwards v. Hanni- 
66 Mo. 567; 

field v. St. Louis, ete, R. Co., 


Heise v. Chicago Great West- 
ern R. Co., 141 Iowa 88, 119 NW 3871. 
Kinyon v. Chicago, ete., R. Co., 
118 Iowa 349, 92 NW 40, 96 AmSR 382. 
Crutch- 85. Kinney Vv. Chicago, ete; RECoy 
64 Mo. | 92 Nebr. 383, 188 NW 577. 

See Negligence § 717; Pleading 


ete, R. 87. Ark.—St. Louis, et¢., R. Co. v. 
Kimmons, 61 Ark. 200, 32 SW 505. 
Haner vy. Northern Pac. R.'Co:, 


ee pee ae Bee Sei 43 °T)1, 219% Se eae v. Chicago, | 7 Ida. 305, 62 P 1028, 

. eorgia R. Co. v. Henderson, | etc., R. Co., 0 Mo. A. 497, 85 SW T1.—li 

31 Ga. A. 278, 120 SE 6388; Illinois | 631. 43 Ill. none: Cen Bae eee 

Cent. R. Co. v. McKee, 43 Ill. 119. 75. Litton v. Chicago, ete., R. Co., Ind. Steet, ete, Ri Co. Vowreou, 
[a] For example, a complaint bas-|111 Mo. A. 140, 85 SW 978. 23 Ind. 101 


ed on the theory that the injury was 76. 
occasioned by the running of defend- 
ant’s train will not justify recovery be 
for an unauthorized killing and con- | Co., 
version of the animal by the railroad. 
Georgia R. Co. v. Henderson, 31 Ga. A, 78. 
278, 120 SE 6388. Co., 66 Mo. 567; 

70. Ala.—Mobile, feat Rie Com “v.)|-ete: wi. 7OO. 
Ladd, 92 Ala. 287, 9 ‘Sit 230. 


Parker v. Rensselaer, ete., R. 
Cojml 6s Barbie CN. YY.) ealbs 

Duncan y. 
91 Mo. 67, 3 SW 835; 
Missouri, ete., R. Co., 


St. Louis, ete., R. 


Edwards v. Hannibal, ete., R. 
Stout v. St. Louis, 
142 Mo. A. 1, 125 SW 88. 


Mo.—Collins v. Atlantic, etc. R. 
Co., 65 Mo. 230; Milburn v. Hannibal, 
etc., RCo.) 21 aor A aes 

Tex. —_Texas, etc., R. Co. v. Lovett, 
(Cive AL) £99 ‘SW 498. 

Wash.—Dickey v. Northern Pac. R. 
Co., 19 Wash. 350, 53 P 347. 

Texas, ete, R. Co. v. Lovett, 
(Tex. Civ. A.) 199 "SW 498. 


Woods vy. 
51 Mo. A. 500. 


Kan. —Chicago, A * Re Cal tay 79. Scott v. St. Louis, ete., R. Co., 89. Shepard v. Kansas City, etc. 
Wheeler, 70 Kan. 755, 79 P 673. 75 Mo. 186; Geiser v. St. Louis, etc., Ri -Co,,--65) MowAnba. / 
v. White Sulphur ! R. Co., 61 Mo. A. 459. 90. Indianapolis, ete, R. Co. v. 
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For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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animals killed.®! Evidence of a particular defect is 
admissible under an allegation in general terms of a 
defective fence without specifying the defect.°? 

[§ 1624] (b) Under Allegation of Negligence— 
aa. In General. If, as it is permissible to do,®*® neg- 
ligence is alleged in general terms without specifying 
the particular acts constituting such negligence, evi- 
dence is admissible of any act or omission which 
tends to support the pleading,®* or of any degree 
of negligence necessary to entitle plaintiff to re- 
eover;®° and if the action is at common law and not 
based upon the statute, evidence is admissible of 
statutory negligence,®® such as a failure to give 
crossing signals,®* or running at a prohibited rate 
of speed,®*® and if it merely alleges a negligent kill- 


ing or injury and the form of allegation is not ob- 


jected to, the evidence is not limited to negligence 
in the operation of the train,®® but plaintiff may show 
negligence on the part of the company consisting in 
the obstruction of a crossing; or an absence of cattle 
guards,” or failure to fence its tracks.® 

[§ 1625] bb. Specific Acts of Negligence.‘ If 
plaintiff voluntarily limits his allegation of negli- 
gence to specifie acts, evidence of the alleged acts® or 
other acts of negligence necessarily implied there- 
from is admissible;® but evidence of negligence in 
respects other than those alleged or necessarily im- 
plied therefrom is not admissible.?. So if the com- 
plaint charges a failure to fence, evidence is not 
admissible of negligence in the operation of the 
train,® or a defective condition of a crossing,® or a 
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failure to give crossing signals as required by stat- 
ute.t° But under allegations. of failure to erect and 
maintain fences, evidence that defendant’s track 
was not fenced at the time and place of the accident 
is admissible.t1 An allegation of failure to erect 
and maintain fences and gates permits admission of 
evidence that the fences were down,!2 but not evi-- 
dence of a gate being left open.1* Nor is such evi- 
dence admissible under an allegation of failure to 
keep a fence in repair.‘ But where the complaint 
charges a failure to maintain sufficient cattle guards 
at a publie crossing as required by law, evidence of 
negligent delay in removing snow from the cattle 
guards is admissible.t® An allegation that gate fast- 
ening was out of repair will not admit evidence of 
want of fastening.1®° Where the complaint con- 
tains a general allegation of negligence followed by | 
allegations of specific acts, plaintiff is restricted to 
the specific acts if the words qualifying the general 
allegation are words of limitation;!7 and not re- 
stricted if they are words of enlargement.!® And so 
if an allegation of a/ specific act of negligence is in 
somewhat general terms, evidence of particular facts 
having a tendency to prove the specific act alleged 
is admissible.19 

[§ 1626] cc. In Operation of Train. Under a gen- 
eral allegation of negligence in the operation of the 
train, not specifying the particular acts constitut- 
ing such negligence, plaintiff may introduce evidence 
of any negligence connected with the operation of 
the train,”° and evidence is admissible of negligence 


Sims, 92 Ind. 496. 

91. Ft. Worth v. Hickox, (Tex. Civ. 
A.) 103 SW 202. 

92. Smith v. Chicago, etc., R. Co., 
127 Mo. A. 160, 105 SW 10. 

93. See supra § 1605. 

94. Braxton v. Hannibal, etc., R. 
Co., 77 Mo. 455; Mack v. St. Louis, 
ete., R. Co., 77 Mo. 232; Schneider v. 
Missouri Pac. R. Co., 75 Mo. 295; 
Goodwin v. Chicago, ete., R. Co., 75 
Mo. 73; Omaha, ete., R. Co. v. Wright, 
49 Nebr. 456, 68 NW 618 [disappr 47 
Nebr. 886, 66 NW 8421]. 

95. Illinois Cent. R. Co. v. Bot- 
toms, 1 Ala. A. 302, 55 S 260; Rock- 
ford, ete., R. Co. v. Phillips, 66 Ill. 
548. 


[a] Gross negligence.— Where 
plaintiff has merely alleged negli- 
gence and there is proof of contrib- 
utory negligence, he may introduce 
evidence of gross negligence on the 
part of defendant and recover un- 
der his complaint. Rockford, etc., R. 
Co. v. Phillips, 66 Ill. 548. 

96. Alabama Great Southern R. 
Co. v. McDaniel, 192 Ala. 639, 69 S 
60; Barr v. Hannibal, ete., R. Co., 30 
Mo. A. 248. 

97. Braxton v. Hannibal, etc., R. 
Co., 77 Mo. 455; Goodwin v. Chicago, 
etc. aiae Go, Te Mo. 73; Barr v. Hanni- 
bal, etce., R. Co., 30 Mo. A. 248. 

98. Alabama Great Southern R. Co. 
v. McDaniel, 192 Ala. 639, 69 S 60; 
Robertson v. Wabash, etc., R. Co., 84 
Mo. 119; Riley v. Wabash, etc., R. 
Co., 18 Mo. A, 385. 

99. Mack v. St. Louis, etc., R. Co., 
Ti ONEOY 2325 “Stitt Vv. Canadian North- 
ern R. Co., 23 Man. 43. 

1. Mack v. St. Louis, ete., R. Co., 
77 Mo. 232. 

2. Stitt v. Canadian Northern R. 
Co., 23 Man. 43. 

3. Minter v. Hannibal, ete., R. Co., 
82 Mo. 128; Calvert v. Hannibal, etc., 
BR. Co., 38 Mo. 467, 

4. Negligent operation of train see 
infra § 1626. 

5. See cases infra notes 6, 7. 

6. Seaboard Air Line R. Co. v. 
Harby, 55 Fla. 555, 46 S 590; Lake 
Erie, etc., R. Co. v. Voliva, 53 Ind. A. 
170, 101 NE 338; Brown v. St. Louis- 


San Francisco R. Co., (Mo. A.) 281 ae 
452; Southern Kansas R. Co. 
Crutchfield, (Lex iCiv..A.) 165 sw. 55 I. 

[a] Failure to observe, as an ele- 
ment of failure to warn, is sufficiently 
alleged, as against a general demur- 
rer, by the allegation, in a petition 
for the killing of a cow by a train, 
that the engineer negligently failed to 
warn the cow from the track. South- 
ern Kansas R. Co. v. Crutchfield, (Tex. 
Civ. A.) 165 SW 551; 

Ta 211. eye Cent. R. Co. v. Mc- 
Kee, 43 Ill. 11 

Iowa. Se vidnen v. Central Iowa R. 
Co., 75 Iowa 22, 39 NW 163. 

Kan. —Chicago, etc. Ene CO. Maas 
Wheeler, 70 Kan, 755, 79. P 673. 

Mo.—Braxton Vv. Hannibal, ete... RK. 
Co., 77 Mo. 455; Ravenscratt v. Mis- 
souri Pach R.Co,; 2.7 Mo. (A.* 617: 

Oh.—Megrue v. Lennox, 59 Oh. St. 
479, 52 NE 1022. 

Or.—Hi gh v. Southern Pac, RCo; 
49 Or. 98, 88 P 

Te a ee oie Re Covey. Wat= 
ham, 53 Tex. Civ. A. 310, 115 SW 890. 

{a] Failure to give signals.—In an 
action based upon a failure to give 
signals at crossings, evidence is not 
admissible of negligence in leaving 
substances on the track calculated to 
attract animals. Braxton v. Hanni- 
balivete; R. Co.) 77 Mo. 455. 

8. Collins v. Atlantic, etce., R. Co., 
65 Mo. 230; Cary v. St. Louis, etc., R. 
Co., 60 Mo. 209. 

9. Davidson v. Central Iowa R. Co., 
75 Iowa 22, 39 NW 163. 

10. Collins v. Atlantic, ete., R. Co., 
65 Mo. 230. 

11. Seaboard Air Line R. Co. v. 
Harby, 55 Fla. 555, 46 S 590. 

12. Brown v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 281 SW 452. 

13. Murphy v. St. Louis South- 
western R. Co., 149 Mo. A. 255, 129 SW 
10383; High v. Southern Pac. Co., 49 
Ore 93,7388 P96 1. 

14. Illinois Cent. R. Co. v. McKee, 
43 Ill. 119; Megrue v. Lennox, 59 Oh. 
St. 479, 52 NE 1022. 

15. Lake Brie, etc., R. Co. v. Vol- 
iva, 53 Ind. A. 170, 101 NE 338. 

16. Texas Blectric R. Co. v. Sim- 
mons, (Tex. Civ. A.) 214 SW 563. 


17. Chicago, etc., R. Co. v. Wheel- 
er, 70 Kan. 755,79 P 673; Southern 
Kansas R. Co. ive Crutchfield, (Tex. 
Civ. A.) 165 SW 6552. 

[a] “As hereinafter more specifi- 
cally mentioned and described’ fol- 
lowing a general allegation of negli- 
gence in the operation of the train 
limits the evidence to the specific mat- 
ters thereinafter set out. hicago, 
etc., R. Co. v. Wheeler, 70 Kan. 755, 
Us) ea ey 

18. Edwards v. Chicago, etc. R. 
Co., 76 Mo. 399. 

[a] “Otherwise” negligent.—If the 
complaint alleges that defendant was 
“otherwise” negligent, stating that 
the injury was caused by certain 
specific acts of negligence on the part 
of defendant, and by “otherwise neg- 
ligently and carelessly operating its 
locomotive and cars,’”’ evidence is ad- 
missible of acts of negligence other 
than those specifically alleged. Ed- 
Rif v. Chicago, etc., R. Co., 76 Mo. 

19. See cases infra this note. 

[a] Equipment.—(1) A charge of 
negligence in running and managing 
an electric motor and cars so as to 
cause injury to plaintiff’s horse is 
sufficient to authorize the admission 
of evidence as to whether the cars 
were properly equipped or adjusted 
with air brakes, and as to the condi- 
tion of the electric controller. Swish- 
er v. Interurban R. Co., 151 Iowa 384, 
130 NW 404. (2) Under allegation 
that the locomotive that ran into the 
stock was equipped with a dim light, 
evidence that the locomotive was 
equipped with a dim oil headlight is 
admissible. Ft. Smith, etc., R. Co. v. 
McCormick, 25 Okl. 782, 108 P 3877. 

20. Ala.—Northern Alabama R. Co, 
v. Hawkins, 202 Ala. 632, 81 S 574. 

Ark.—Missouri Pac. R. Co. v. EHd- 
wards, 178 Ark. 732, 14 SW (2d) 230. 

Cal.—Jahant v. Central Pac. R. Co., 
74 Cal. 9, 15 P 362. 

Ida.—Haner v. Northern Pac. R. Co., 
7 Ida. 305, 62 P 1028. 

Ind.—Toledo, etc., R. Co. v. Reed, 


‘23 Ind. 101. 


Iowa.—Davidson y. Central Iowa R, 
Co., 75 Iowa 22, 39 NW 168. 
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in failing to keep a proper lookout for stock,?! or of 
failure to use due care to avoid the injury after it 
was discovered,?? or operating the train at a prohib- 
ited rate of speed,?* or of failure to give signals at 
crossings,?* or to ring a bell while running through 
city limits as required by an ordinance,?°> provided 
the action is at common law and not based specifically 
upon the statute or ordinance prescribing the reg- 
ulation.2® But under a general allegation of neg- 
ligence in the operation of the train, the evidence 
must be confined to acts connected with the opera- 
tion of the train,?? and evidence is not admissible of 
a failure to fence,?® although there is some authority 
to the contrary,?® or of a defective condition of a 


crossing,*®® or of the right of way,*1 or of the equip- 


2 


ment of the train,*? or failure to post notices of the 
injury as required by law,?* or that a gate in the 
fence was left open,?4 or that the company had al- 
lowed the view of the track to become obstructed by 
bushes growing on the right of way,®® or allowed sub- 
stances calculated to attract animals to remain upon 
the track.*® An allegation of failure to keep a prop- 
er lookout does not afford basis for admitting evi- 
dence as to the nature of the headlight.** 

[§ 1627] (c) Under General Issue or General De- 
nial. In a common-law action on the case®*® pur- 
suant to the general rule,?® defendant under a plea 
of the general issue may not only put plaintiff upon 
proof of the whole charge contained in the com- 
plaint but may give in evidence, subject to certain 
exceptions,*® evidence of any new matter of defense 
or avoidance which will defeat plaintiff’s claim.** 
Under a plea of not guilty which puts in issue merely 
the breach of duty or wrongful act alleged to have 
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been committed by defendant, evidence denying de- 
fendant’s ownership or operation of the train caus- 
ing the injury is not admissible thereunder.*? Since 
under a general denial, while proof of new matter is 
not authorized, facts independent of those alleged 
by plaintiff may be proved if they are inconsistent 
with the facts which he is bound to establish,** it 
has been held that, in a statutory action based upon 
a failure to fence, defendant may show under a gen- 
eral denial that at the point where the animal came 
upon the track it could not lawfully have maintained 
a fence,** even though in another count in the same 
action defendant has made a tender of single dam- 
ages as a distinct defense to plaintiff’s claim for dou- 
ble damages and has thereby admitted for the pur- 
pose of trial of that particular count that it ought 
to have fenced;*® but the general denial only puts 
in issue defendant’s right to fence at the place in 
question,*® and unless such affirmative defense is 
specially pleaded defendant cannot show a limita- 
tion or release of liability growing out of a provi- 
sion of its charter,** or conduct on the part of plain- 
tiff amounting to an estoppel.*® Contributory neg- 
ligence on the part of plaintiff to be available as a 
defense must be specially pleaded,*® unless the com- 
plaint alleges that plaintiff was without fault or 
negligence. °° 

[§ 1628] (3) Matters To Be Proved under Plead- 
ings. Pursuant to general rules,°+ to enable plain- 
tiff to recover he must prove each and every allega- 
tion of the complaint which is not admitted and which 
is necessary to establish the cause of action al- 
leged,°? but not an allegation which is mere surplus- 


Operation of road.—Where 


Mo.—Robertson v. Wabash, etc., R. 
Co., 84 Mo, 119. 

Nebr.—Omaha, etc. RR: Co. Vv. 
Wright, 49 Nebr. 456, 68 NW 618 
[dissappr holding on former hearing 
47 Nebr. 886, 66 NW 842]. 

N. D.—Corbett v. Great Western R. 
Co., 19 N. D. 450, 125 NW 1054. 

Okl.—Kansas City Southern R. Co. 
v. Sheffield, 77 Okl. 308, 188 P 682. 

S. D.—Borneman v. Chicago, etc., 
R. Co., 19 S. D. 459, 104 NW 208. 

Tex.—Galveston, ete., R. Co. v. Dy- 
er, (Civ. A.) 38 SW 218. 

Wash.—Dickey v. Northern Pac. R. 
Co., 19 Wash. 350, 53 P 347. 

21. Missouri Pac. R. Co. v. Hd- 
wards, 178 Ark. 732, 14 SW (2d) 230 
[foll Missouri Pac. R. Co. v. Murray, 
178 Ark. 1199, 14 SW (2d) 232]; Oma- 
ha; etc., R. Co. v. Wright, 49 Nebr. 
456, 68 NW 618 [disappr holding on 
former hearing 47 Nebr. 886, 66 NW 


842]. 

22. Kansas City Southern R. Co. 
v. Sheffield, 77 Okl. 308, 188 P 682; 
Galveston, ete., R. Co. v. Dyer, (Tex. 
Civ. A.) 38 SW 218. 

23. Robertson v. Wabash,-ete., R. 
Co., 84 Mo. 119; Windsor v. Hanni- 
bal, ete., R. Co., 45 Mo. A. 123; Judd 
v. Wabash, etc., R. Co., 28-Mo. A. 56; 
Nutter v. Chicago, ete., R. Co., 22 Mo. 
A. 328; Borneman v. Chicago, etc., R. 
Co., 19 S. D..459, 104 NW 208. 

24. Mapes v. Chicago, etc., R. Co., 
76 Mo. 367 [dist Collins v. Atlantic, 
etc., R.-Co., 65 Mo.,230]; Barr v. Han- 
nibal, ete., R. Co., 30 Mo. A. 248. 

25. Borneman v. Chicago, etc., R. 
Co., 19 S. D. 459, 104 NW 208. 

26. Haner v. Northern Pac. R. Co., 
7 Ida. 305, 62 P 1028; Robertson v. 
Wabash; ‘ete., R. Co., 84 Mo... 1195 
Goodwin v. Chicago, ete., R. Co., 75 
Mo. 73; Meyer v. Atlantic, etc., R. 
Co., 64 Mo. 542; Judd v. Wabash, etc., 
R. Co., 23 Mo. A. 56. 

27. Ala.—Northern Alabama R. Co. 
v. Hawkins, 202 Ala. 632, 81 S 574. 


|} 57 Mo. A. 675; 


mons, 61 Ark. 200, 32 SW 505. 

Cal.—Jehant v. scoureal Pace. Ee Co: 
VdiCal.29,.4'5) Psie 

Ida.—Haner v. Northen Pack. Coz, 
% Ida. 305, 62° PR 1028. 

Ind.—Toledo, etc., R. Co. v. Reed, 23 
Ind. 101. 

Iowa.—Davidson v. Central Iowa R. 
Co., 75 Iowa 22, 39 NW 163. 

Mo.—Ravenseratt v. Missouri Pac. 
R.-Co,.,. 2:7 Mo... 62:7. 

N. D.—Corbett v. Great Northern 
R. Co., 19 N. D. 450, 125 NW 1054. 

Wash.—Dickey v. ‘Northern Pac. R. 
Co., 19 Wash: 350; 538. P/347. 

28. Haner v. Northern Pac, BR. S8;; 
7 Ida. 305, 62 P 1028; Toledo, etc., R. 
COsN: Reed, 23 Ind. 101; Dickey Vv. 
sop Pac. R. Co., 19 Wash. 350, 53 

29. Hurley v. Missouri Pac. R. Co., 
Boone v. Wabash, etc., 
R. Co., 20 Mo. A. 232. 

380. Davidson v. Central Iowa R. 
Co., 75 Iowa 22, 39 NW 168. 

31. Corbett v. Great Northern R. 
Co., 19 N. D. 450, 125 NW 1054. 

32. Northern Alabama R. Co: v. 
Hawkins, 202 Ala. 682, 81 S +574; 
Western R. Co. v. Stone, 145 Ala. 663, 
39° S 723. 

33. St. Louis, ete, R. Co. v. Kim- 
mons, 61 Ark. 200, 382 SW 505. 

34, Jahant v. Central Pac. R. Co;; 
74 Gal. 9,,15 P 362. 

35. Choate v. Southern R. Co., 119 
Ala. 611, 24 S 378; Central of Georgia 
eee v. Pittman, 16 Ala. A. 567, 80 

36. Ravenscroft v. Missouri Pac. 
R. Co., 27 Mo. A. 617; Milburn v. Han- 
nibal, ‘ete., R. Co., 21 Mo; A. 426. 

37. Chicago, etc., R. Co. v. Latham, 
53 Tex. Civ. A. 210, 115 SW 890. 

38. See supra § 1597 

39. See Negligence § 730; 
ing § 1177 

40. See cases infra note 49. 

41. See cases infra this note. 


Plead- 


plaintiff alleged that a certain road 
was owned and operated by defend- 
ant and the general issue was pleaded, 
defendant should be allowed to show 
that it was not operating the road in 
question. Cincinnati, etc., R. Co. v. 
Goodson, 101 Ill. A. 123. 

[b] Unauthorized act of employee. 
—Under the general issue evidence is 
admissible that the locomotive caus- 
ing the damage was at the time of the 
injury being operated by a servant of 
the company without authority and 
outside of the scope of his employ- 
ment. Cousins v. Hannibal, ete., R. 
Co., 66 Mo. 572. 

[ec] Gates at private crossing.— 
That the horses passed onto the right 
of way through a gate in the right of 
way fence, left open by trespassers, 
and not because of any failure of the 
railroad to maintain a safe fence, may 
fe shown under the general issue. 
Weaver v. Chicago, ete, R. Co., 146 
Iowa 149, 124 NW 1088. 

42. Dowling-Shands Lumber .Co.° 
v. Hogarth, 74 Fla. 605, 77'S 614. 

43. See Pleading § 1182. 

44. Jeffersonville, ete., R. Co. v. 
Lyon, 55 Ind. 477; Taylor Vie re Oe 
ete, R.. Co.te Towa 753, 40 NW 84 

45. Taylor v. Chicago, ete., R. Co., 
supra. 

46. Kingsbury v. Chicago, ete., R. 
Co., 104 Iowa 63, 73 NW 477. 

47. Kirby v. Wabash R. Co., 85 
Mo. A. 345. 

48. Kingsbury v. Chicago, ete. R. 
Co., 104 Iowa 63, 73 NW 477. 

49. St. Louis, ete. Ri ‘Cot Vv. Phil 
pot, 72 Ark. 23, 77 SW 901; Georgia 
R., ete., Co. v. Wheeler, 6 Ga. A. 746, 
65 SE 719. 

50. Long v.-Southern R. Co., 50 S. 
C. 49,27 SE. 531. 

51. See A cetecres § 708; Pleading 
§§ 1163-11 

52. ig imaeee v. lei etc., R. 
Co., 17 Ala. A. 220, 84 S 55 

Golo. —Chicago, etce., rt Con Bh va 


Cee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1628-1629] 


age and not essential to his ease.°? The allegation 
of plaintiff’s ownership of the injured stock is a nec- 
essary one®’* and must be supported by proof.°® 
There must be proof of defendant’s operation of 
the train at the time of the accident to support an 
allegation of negligent operation of ears,®® of neg- 
ligence to support a charge of negligent killing,®? 
but not of actual participation by defendant com- 
pany, proof of negligence of its employees being 
sufficient.°5 An allegation as to the place of injury, 
if not a material part of the cause of action, being 
made merely to locate where the injury oceurred, 
need not be proved strictly as alleged.®® In a com- 
mon-law action the allegation of negligence is ma- 
terial and must be proved.®°® Where the complaint 
alleges several negligent acts, any one of which 
would be sufficient ground for recovery, proof in 
support of one of the stated grounds is all that is 
required for a recovery.*! In an action under the 
statute plaintiff must prove the allegation that the 
road was not fenced,°? and such other allegations as 
are necessary to bring the case within the provisions 
of the particular statute sued on,°* such as that the 
place was one which the statute required to be 
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fenced,** or was not one of the places excepted,*® 
that the time allowed by statute for the construction 
of the fences had elapsed,®® and that the failure to 
fence occasioned the injury complained of ;°? but 
in an action under the statute an allegation of neg- 
ligence is unnecessary, and, if made, need not be 
proved,**® unless under the terms of the statute de- 
fendant was under no obligation to fence at the place 
where the accident occurred.*® Where the statute 
merely allows the landowner to construct the fences 
if not erected by the railroad company within a cer- 
tain time after completion of the road,’° it does 
not affect the liability of the company for failure 
sooner to construct them, and it is not necessary for 
plaintiff to show that such time had elapsed at the 
time of the injury.’+ 

[§ 1629] (4) Variance between Allegations and 
Proof. As in civil’? and negligence’? actions gen- 
erally, proof must correspond substantially with the 
allegations of the pleadings.7* Any material va- 
riance is fatal to a recovery;’® but a variance as 
to matters not materially affecting the cause of ac- 
tion and by which defendant has not been misled to 
his prejudice may be disregarded as immaterial,’® 


, 
* 
r 
. 


* sustained 


Rhodes, 21 Colo. A, 229, 121 P 769. 
Ga.—Williams y. Central of Geor- 

gia R. Co., 22 Ga. A. 386, 96 SE 13. 

ae ORS etce., R. Co. v. Brown, 23 


. 94, 
Ind.—Pittsburgh, ete, .R. Co. v. 
Hackney, 53 Ind. 488. 

Iowa.—Schmitt v. Chicago, etc., R. 
Co.. 99 Iowa 425, 68 NW 715. 

Mo.—Calvert v. Hannibal, ete. R. 
Co., 34 Mo. 242. 

53. Toledo, etc., R. Co. v. Logan, 
71 Ill. 191; Radcliffe v. St. Louis, etc., 
R. Co., 90 Mo. 127, 2 SW 277; Smith v. 
Bastern R. Cot, 35 N. H. 356; Inter- 
meat ete, Rio. vs, Cocke, .64,/Pex. 


54. See supra § 1604. f 

55. Williams y. Central of Georgia 
R. Co., 22 Ga. A. 386, 96 SE 13. 

56. Hayes v. Atlanta, etc., R. Co., 
17 Ala. A. 220, 84S 556. 

57. Chicago, etce., R. Co. v. Rhodes, 
Zi Colo, A229; 121 2 769° 

58. Southern R. Co. v. Hobson, 4 
‘Alay lA, 408, 58. <S..754; ~ Central of 
Georgia R. Co. v. Thomas, 1 Ala. A. 
267, 55 S 443. 

59. Western R. Co. v. McPherson, 
146 Ala. 427, 40 S 934; 
Georgia R. Co. vy. Thomas, 1 Ala. A. 
267, 55 S 443. 

60. Terre Haute, etc., R. Co. v. Au- 
gustus, 21 Ill. 186; Calvert v. Han- 
nibal, ete., R. Co., 34 Mo. 242. 

61. International, etc., R. Co. vs 
Schram, (Tex. Civ. A.) 138 SW 195. 

fa] Proof of unfenced track.— 
Where the petition for the killing of 
an animal on the track alleged that 
the animal was killed through negli- 
gence in running the train at a speed 
in excess of that fixed by a municipal 
ordinance, that the company did not 
observe a proper lookout, and did not 
use proper care to prevent running 
over the animal after discovering it 
on the track, and that the animal was 
killed by a train at a place where the 
track was unfenced, and the evidence 
only the latter charge, 
plaintiff could recover without refer- 
ence to the other grounds alleged. 
International, ete., R. Co. v. Schram, 
CTex; Civ. A.) 138 SW 195. 

Gah Pittsburgh, sete, ji Ry (Co. Vv. 
Hackney, 53 Ind. 488; Indianapolis, 
etc., R. Co. v. Wharton, 13 Ind. 509. 

63. Ohio, etc., R. Co. v. Brown, 23 
Ill. 94. 

Material allegations in actions 
based on failure to fence see supra §§ 
1612-1617. 

64. Cary vz St. Louis; ete., R..Co., 
60 Mo. 209. 

i 4 Ohio, ete., R. Co. v. Brown, 23 

66. Chicago, ete., R. Co. v. Taylor, 


Central of | 


40 Ill. 280; Ohio, ete., R. Co. v. Brown, 
23 Te 694. 

67. Schmitt v. Chicago, etc., R. Co., 
99 Iowa 425, 68 NW 715; Montgomery 
v. Wabash, ete., R. Co., 90 Mo. 446, 2 
SW 409. 

68. Toledo, etc., R. Co. v.° Logan, 
71 Til. 191; Radcliffe v. St. Louis, etc., 
R. Co., 90 Mo. 127, 2 SW 277; Nall v. 
St. Louis, ete, Ey iGo: 959 Mo. 112" 
Acord v. St. Louis Southwestern R. 
Co., 113 Mo. A. 84, 87 SW 537; Smith 
v. Eastern R. @o., 35 N. H. 356; In- 
ternational, ete, R. Co. v. Cocke, 64 
Tex. 151; Texas, etc., R. Co. v. Mitch- 
eli, 327 Tex) CARY Cin, asi ses 73. 

695, Mi “Worth, ete aR. sCovgy. 
eyonae 58_Tex. Civ. A. 540, 125 Siw 


70. See supra § 1476. 

71. Blewett v. Wyandotte, etc, R. 
Co., 72 Mo, 583. 

72. See Pleading § 1187. 

73. See Negligence § 735. 

74. Ala.—Hast Tennessee, etc., R. 
Co. v. Carloss, 77 Ala. 443. 

I1l.—Ohio, etc., R. Co. v. Brown, 23 
Ill. 94; Central Military Tract. R. Co. 
v. Rockafellow, 17 Ill. 541. 

Mich.—Clement vy. Pere Marquette 
Re Cos, 38> Miche 57,100) NW 999° 

Or.—High v. Southern Pac. R. Co., 
49E Or Jems ool. 

Tenn.—lIllinois Cent. R. Co. v. 
Light, 4 Tenn. Civ. A. 262. 

Tex.—Southern Kansas R. Co. v. 
Graham, (Civ. A.) 155 SW 653. 

W. Va.—Hawker v. Baltimore, etc., 
R. Co., 15 W. Va. 628, 36 AmR 825, 

Man.—Stitt v. Canadian Northern 
Ree Cor, 223, Man: 43% 
ioe Ohio, ete., R. Co. v. Brown, 23 

fa] Animal injured.—Variance be- 
tween allegation of injury to a cow 
and proof that it was an ox is ma- 
terial. Tombigbee Valley R. Co. v. 
Wilks, 6 Ala. A. 478, 60 S 559. 

[b] Fences.—Variance held mate- 
rial: (1) Allegation that defendant 
failed to keep a fence in repair and 
proof of negligence in failing to keep 
a gate in the fence closed. Illinois 
Cent. R. Co. v. McKee, 43 Ill. 119. (2) 
Allegation of a failure to fence and 
proof that a gate in a fence actually 
constructed was negligently left open. 
High v. Southern Pac. Co., 49 Or. 98, 
88 P 961. 

[ec] Operation of train.—Variance 
held material: (1) Allegation of neg- 
ligence in the conduct and manage- 
ment of the train and proof of mak- 
ing up a train too heavy to be man- 
aged and controlled by the engine at- 
tached _ thereto. Central Military 
Tract. R. Co. v. Rockafellow, 17 Ill. 
541. (2) Allegation of excessive 


speed and failure to sound whistle or 
bell and proof that the engineer failed 
.to keep a proper lookout. Southern 
Kansas R. Co. v. Graham, (Tex. Civ. 
A.) 155 SW 6538. (3) Allegation that 
horse was killed by negligent opera- 
tion of defendant’s train and failure 
of proof showing manner of death. 
St. Louis Southwestern R. Co. v. Clay- 
bon, (Tex. Civ. A.) 199 SW 488. 

[d] Ownership of animal.—vVari- 
ance between allegation of sole own- 
ership of cows and proof that plain- 
tiff was joint owner is material. 
Gulf, ete., R. Co. v. Kuehn, (Tex. Civ. 
A.) 199 SW 494. 

[e] Responsibility for death.— 
Variance between allegation that the 
railroad killed the mule and proof 
that the animal was killed by an out- 
sider not employed by the railroad is 
material. Illinois Cent. R. Co. v. 
Light, 4 Tenn. Civ. A. 262. 

[f{] Time of injury.—Variance be- 
tween allegation that the injury oc- 
curred on the twenty-first day of a 
certain month and proof that it oc- 
curred on or about the first of the 
month is material. Bast Tennessee, 
etc, OR: Co. vi Carlossi Ti Alas 44a¢ 

76. Ala.—Southern R. Co. v. Pogue, 
145 Ala. 444, 40 S 565. 

Ark.—Lusk v. Blevins, 130 Ark. 378, 
197 SW 854. 

Ind.—Louisville, ete, R. Co v. 
Overman, 88 Ind. 115. 

Iowa.—Fritz v. Kansas City, etce., 
R. Co., 61 Iowa 328, 16 NW 144. 

Kan.—Atchison, ete., R. Co. v. Ire- 
Jand, 19 Kan. 405. 

Minn.—Moser v. St. Paul, ete., R. 
Co., 42 Minn. 480, 44 NW 530. 

Mo.—Reed yv. Chicago, ete., R. Co., 
112 Mo. A. 575, 87 SW 65. 

Mont.—Poindexter, ete., Live Stock 
Co. v. Oregon Short Line R. Co., 33 
Mont. 338, 83 P 886. 

N. Y.—Underhill v. New York, etc., 
R. Co., 21 Barb. 489, 

Tex.—St. Louis, ete, R. Co. v. 
Evans, 78 Tex. 369, 14 SW 798. 

‘Utah.—Smith v. San Pedro, ete., R. 
Con sb-Utah390,) 1005 Peer: 

[a] Animal injured.—Variance 
held immaterial between an allega- 
tion: (1) That the animal was an 
Ayrshire and proof that it was part 
Ayrshire and part Durham. St. Lou- 
is, etc., R. Co. v. Pickens, (Tex. A.) 
14 SW 1071. (2) That the animal 
injured was a “horse” and proof that 
it was a mare, the term “horse” be- 
ing applicable to both sexes. South- 
a Co. v. Pogue, 145 Ala. 444, 40 
{b] Demand of payment.—Vari- 
ance is held immaterial between an 
allegation of demand of payment and 
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or in such cases the complaint may be amended 
after the introduction of evidence so as to make it 
correspond with the facts as proved.*’, 

[§ 1630] j. Presumptions and Burden of Proof— 
(1) Liability Generally—(a) General Rules. 
tions against railroads for injuries to animals, as in 
other actions,’® the burden is upon plaintiff to show 
every fact necessary to establish his cause of ac- 
tion,7® and he must of course show that the injury 
complained of was done by the railroad.*° 
absence of statute,§! negligence on the part of the 
company wili not be presumed,** but on the con- 


of the amount demanded and proof of 
demand but not of the amount de- 
manded where.it appeared that de- 
fendant had not by his answer denied 
the allegation of the amount demand- 
ed, these allegations being made as 
the basis for recovering double dam- 
ages. Lusk y. Blevins, 130 Ark. 378, 
197 SW 854. 

{c] Extent of injury.—Variance 
held immaterial between an allegation 
that defendant killed an animal and 
proof that it was only wounded and 
was killed by defendant to stop its 
suffering but that it would have died 
from the injuries received. Atchison, 
ete., R. Co. v. Ireland, 19 Kan. 405; 
Poindexter, ete., Live Stock Co. v. 
Oregon Short Line R. Co., 33 Mont. 
338, 83 P 886. 

[d] . Fences.—Variance held imma- 
terial between an allegation: (1) 
That defendant failed to maintain 
fences ‘‘on the sides of its road’”’ and 
proof that it had failed to maintain 
a cross fence connecting the main 
fence with the cattle guard. Foster 
v. St. Louis, etce.,,.R. Co., 44 Mo. A. 11. 
(2) That injury was caused by failure 
to fence and proof that animals were 
killed because of no fence and no 
eattle guard. Kirkpatrick v. Illinois 
Southern R. Co., 120 Mo. A. 416, 96 SW 
1036. (3) That plaintiff's animal es- 
ecaped from his close into the close of 
divers other persons between plain- 
tiff’s land and the railroad and proof 
that there was but one intermediate 
elose. Underhill v. New York, etc., 
R. Co., 21 Barb. (N. Y.) 489. (4) That 
the road was not securely fenced in 
and proof that the animal came upon 
the track over an insufficient cattle- 
guard. Chicago, etc.. R. Co. v. Brown, 
33 Ind. A. 603, 71 NE 908. But see 
Clement v. Pere Marquette R. Co., 138 
Mich. 57, 100 NW 999. (5) That the 
road was “unfenced”’ and proof that a 
fence had been constructed and de- 
stroyed and not rebuilt. Fritz v. Kan- 
sas City, etc., R. Co., 61 Iowa 323, 16 
NW 144. 

fe] Gates.—Variance is held im- 
material between an allegation that 
defendant had been negligent in not 
providing a gate with proper fasten- 
ings and proof that after the gate was 
constructed the fastenings had been 
allowed to become insecure. Missouri 
Bac. R.vCowy,. Eirang, i Kany A. 1) 1 
NOL 
' [f] Operation of train.—Variance 
held immaterial between an allega- 
tion: (1) Of negligent operation of a 
hand car and proof of negligent oper- 
ation of a push car. International, 
etc., R. Co. v. Vogel, (Tex. Civ. A.) 
184 SW 229. (2) Of speed ordinance 
and its violation and failure of proof 
thereof where negligent operation of 
a train at excessive speed is also al- 
leged and proved. Smith v. San Pe- 
re, ete., R. Co., 35 Utah 390, 100 P 


{g] Place of injury.—Variance 
held immaterial between an allega- 
tion: (1) That the injury occurred 
“between, to wit, forty-second and 
forty-third mileposts” and proof that 
it occurred about three miles east of 
a certain station. Central of Georgia 
R. Co. v. Thomas, 1 Ala. A. 267, 55 S 
443. (2) That animals went upon the 
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track and were injured and proof that 
horses were struck within a few feet 
of the cattle guard, or while in the 
act of leaving it. Boucher v. Wabash 
R. Co., (Mo. A.) 199 SW 742. 

[h] Responsibility of defendant.— 
Variance held immaterial between an 
allegation that the animal was killed 
on the track of defendant company 
and proof that the track was owned 
by another company but operated by 
defendant. Western R. Co. v. Price, 
192 Ala. 430, 68 S 278. 

{i] Time of injury.—Variance 
held immaterial between an allega- 
tion: (1) That the injury occurred in 
March and proof that it was in Au- 
gust. Texas, etc., R. Co. v. Virginia 
Ranch, etc., R. Co., (Tex.) 7 SW 341. 
(2) That the injury was in April, 1886, 
and proof that it was in April, 1889, 
where the allegation in the complaint 
was a clerical error which did not 
mislead defendant. St. Louis, etc., R. 
Co. v. Evans, 78 Tex. 369, 14 SW. 798. 

[ij] Value of animal.—Variance 
held immaterial between an allega- 
tion that the value of each of two 
animals killed was one hundred dol- 
lars and proof that one was worth 
one hundred and fifty dollars and the 
other fifty. Louisville, ete., R. Co. v. 
Overman, 88 Ind. 115. 

77. Louisville, etc., R. Co. v. Over- 
man, supra. 


78. See Evidence § 14 et seq. 
79, Knight v. New Orleans, etc., 
R. Go. 15 La. Ann. 105: Smead v. 


Lake Shore, ete., R. Co., 58 Mich. 200, 
24 NW 761: Missouri, ete., R. Co. v. 
Kennedy, 33 Tex. Civ. A. 445, 76 SW 
943 


80. Ala.—Miller-Brent Lumber Co. 
v. Thompson, 204 Ala. 202, 85 S 379; 
Southern R. Co. v. Negron, 197 Ala. 
454,73 S 14. 

Ind.—Pittsburgh, ete. R. Co. v. 
Vance, 58 Ind. A. 1, 108 NE 158. 

Iowa.—Gibson v. Iowa Cent. R. Co., 
136 Iowa 415, 113 NW 927. ; 

N. M.—Reagan v. El Paso, etc., R. 
Co.,.15 N. M. 270, 106° P°376. 

Okl.—St. Louis, etc.. R. Co. v. Lof- 
tis, 25 Okl. 496, 106 P 824, 

Tenn.—LouisvVille, ete., R. Co. v. 
Hobbs, 5 Tenn. Civ. A. 282. 

Tex.—St. Louis Southwestern R. 
Co.. v. Tabb, (Civ. A.) 168 SW 866; 
Marshall, ete., R. Co. v. Boaz, (Civ. 
A.) 157 SW 216. : 

81. See infra § 1632. 

82. Louisville. ete.. R. Co. v. Mertz, 
(Ala.) 40 S 60; Grand Rapids, ete., R. 
Co. v. Judson, 34 Mich. 506; Starke v. 
Chicago. etc.. R. Co., 82 Nebr. 800, 118 
NW 1066: Burlington, ete., R. Co. v. 
Wendt, 12 Nebr. 76, 10 NW 456. 

83. Campbell v. Receivers, 4 F. Cas. 
No. 2,367. 4 Hughes 170; Jewett v. 
Kansas City, etc., R, Co., 50 Mo. A. 
547, 

84. Campbell v. Receivers, 4 F. 
Cas. No. 2,367, 4 Hughes 170. 

85. Ala.—Northern Alabama R. Co. 
v. Foster. 200 Ala. 621, 76 S 979. 

Ark.—St. Louis, etce., R. Co. v. Wil- 
son, 116 Ark. 163, 171 SW 471. 

Colo.—Burlington, ete., R. 
Shelter, 6 Colo. A. 246, 40 P 157. 

Fla.—Seaboard Air Line R. Co. v. 
Coxetter, 82 Fla. 414, 90 S 469. 

Ga.—Georgia R., etc., Co. v. Ander- 
son, 33 Ga. 110. 
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trary it will be presumed that the train was oper- 
ated with ordinary care and diligence,** particu- 
larly where the animal injured was a trespasser,** 
and the burden is upon plaintiff to show negligence 
on the part of the railroad or its employees,*® and 
that such negligence was the cause of the injury 
complained of,8* even where the negligence consists 
in the omission of some statutory duty.** 
in jurisdictions where railroads-are required to fence 
their tracks®* if the animal came upon the track 
at a place not required to be fenced, no presump- 
tion of negligence arises from the absence of a fence 


So also 


Ill.— Quincy, ete, R. Co. v. /Well- 
hoener, 72 Ill. 60. 

Ind. T.—Missouri, etc., R. Co. v. Me- 
Coy, 7 Ind. T. 288, 104 SW 620. 

lowa.—Gibson v. Iowa Cent. R. Co., 
136 Iowa 415, 113 NW 927. 

Ky.—Christie v. Louisville, ete., R. 
Co., 124 SW 796. 

Mich.—Grand Rapids, ete., R. Co. v. 
Judson, 34 Mich. 506. 

Miss.—Memphis, etec., R. Co. v. Orr, 
43 Miss. 279; Memphis, etc., R. Co. 
v. Blakeney, 43 Miss. 218. 

Mo.—Pontius v. Chicago, etc., R. Co., 
174 Mo. A. 576, 161 SW 292; Wasson 
v. McCook, 70 Mo. A. 393; Norville v. 
St. Louis, etc., R. Co., 60 Mo..A. 414; 
Jewett v. Kansas City, etc., R. Co., 
50 Mo. A. 547. 

Mont.—Fabert v. Northern Pac. R. 
Co., 77 Mont. 446, 251 P 546. 

N. M.—Reagan v. El Paso, etc., R. 
Co., 15 N. M. 270, 106 P 376. 

N. C—Jones v. North Carolina R. 
Cox GTN a Cai 222 

Oh.—Ruffner v. Cincinnati, etc., R. 
Co., 5 Oh. Dec. (Reprint) 569, 6 AmL 
Rec 685; Didman v. Michigan Cent. 
R. Co., 5 OhS&CP 140, 7 OhNP 380. 

Okl1.—St. Louis, ete., R. Co. v. Lof- 
tis, 25 Okl. 496, 106 P 824. 

Or.—Eaton v. Oregon R., etc., Co., 
LVIOr. 3OV 24) P44 it 

Tex.—Bethje v. Houston, etc. R. 
Co., 26 Tex. 604; Hines v. Collins, 
(Civ. A.) 221 SW 1108; International, 
ete., R. Co. v. Leuschner, (Civ. A.) 
166 SW 416; Chicago, etc., R. Co. v. 
O’Dell, (Civ. A.) 160 SW 1098; Gulf, 
etc., 1, Con Vo Ellidge, (Civ. A228 
Sw 912. 

W. Va.—Daniels v. Chesapeake, etc., 
R. Co., 94 W. Va. 56, 117 SE 695; 
Christian v. Chesapeake, etc., R. Co., 
78 W. Va. 378, 89 SE 17; Underwood v. 
Chesapeake, etc., R. Co., 78 W. Va. 
409, 89 SE 2; Starks v. Baltimore, 
ete. Re Cone 1 Pow. < Via. 199s, 80 SB ees 
Talbott v. West Virginia, etc., R. Co., 
42 W. Va. 560, 26 SE 311; Maynard v. 
Norfolk, ‘ete., R.*Co:, 40. W.)' Va. /S3i5 
21 SE 733. 

[a] Frightening animals.—In an 
action for injury due to a horse being 
frightened by the escape of steam, 
signals, or other noises incident to the 
operation of a train, the burden is 
upon plaintiff to show that such noises 
at the time and place of the injury 
were unnecessary to a skillful opera- 
tion of the train. Louisville, etec., R. 
Co. v. Mertz, (Ala.) 40 S 60; Louisville, 
etc., R. Co. v. Lee, 126 Ala. 182, 30 S 
897, 96 AmSR 24; Christie v. Louis- 
ville, ete., R. Co., (Ky.) 124 SW 796. 

86. Ill—Quincy, etc, R. Co. v. 
Wellhoener, 72 Ill. 60. 

Miss.—Memphis, ete, R. Co. v. 
Blakeney, 43 Miss. 218. 

Mo.—Norville ‘v. St. Louis, ete., R. 
Co., 60 Mo. A. 414. 

Mont.—Fabert v. Northern Pac. R. 
Co., 77 Mont. 446, 251 P 546. 

Oh.—Didman vy. Michigan Cent. R. 
Co., 5 OhS&CP 140, 7 OhNP 380. 

_tex.——Ft.. Worth, ete., R: Co: vy. At- 
kinson, (Civ. A.) 254 SW 1028; Hines 
vy. Collins, (Civ. A.) 221 SW ° 1108; 
Chicago, etc.,-R. Co. v.- O'Dell, (Civ. 
A.) 160 SW 1098. 

87. Holman v. Chicago, etc., R. Co., 
62 Mo. 562; Didman v. Michigan Cent. 
R. Co., 5 OhS&CP 140, 7 OhNP 380. 

88. See supra § 1469 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-60 Colo. 579, 155 P 312; 


, 96 Miss. 195, 50 S 628; 
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at such place,®® or from the mere fact of killing an 
animal at such place,®® and the burden is upon plain- 


tiff to show negligence,®! and that 
was the cause of the injury;°? 
applies in cases where the animal 


track by breaking over a sufficient fence or properly 


constructed cattle guard.®® 


[§ 1631] (b) Negligence from Fact of Killing or 
The rule followed in a ma- 
jority of the jurisdictions is that, in the absence of 
statute, the mere fact that an animal is killed or 
injured by a train raises no presumption of negli- 


Injury—aa. In General. 


gence on the part of the railroad 


servants,** and the burden is upon plaintiff to show 
the existence of such negligence;®* and this rule has 
been applied where the killing was at a place on 
the track which is not required to be fenced under 
There is authority, however, 
for the view that, even in the absence of statute, 
proof of the injury is prima facie evidence of neg- 
ligence and places the burden on the railroad com- 
pany to show its exercise of due care,®? the pre- 


the fencing statutes.°® 


sumption applying notwithstanding 


89. Wier v. St. Louis, etc., R. Co., 
48 Mo. 558. 

90. See infra § 1631. 

or) ferrne Eante, etc. “RR. Ce. sv. 
Tuterwiler, 16 Ill. A. .197;  Swearin- 
gen v. Missouri, etc., KR. Co;.,, 64. Mo. 
73; Wier v. St. Louis, etc., R. Co. 


48 Mo. 558; Redmond v. Missouri, etc., 
R: Co.,, 104 Mo; A. 651, 77 SW _ 768; 
International, etc., R. Co. v. Dunham, 
68 Tex. 231, 4 SW 472, 2 AmSR a 
International-Great Northern R. Co. 
Allien, (Tex. ‘Civ. A.) 7 SW .(2d) 900: 
International, BUC. 08 Re ¥ OOS PVE Carr, 
(Tex. Civ. A.) 91 SW 858; Houston, 
etc., R. Co. v. McMillan, 37 Tex. Civ. 
A. 483, 84 SW 296; . Galveston, etc., 
Ronco. Vv. Cassinelll,, Cex... .Civ, A.) 
78 SW 247; Southern Kansas R. Co. 
v. Cooper, 32 Tex. Civ. A. 592, 75;SW 
328; Missouri, etc., R. Co. v. Willis, 
ie wex,. Ciy. AL (228. 42-SW 37L:  In- 
ternational, etce., R. Co. v. Smith, 1 
Mes, “A! .Civ, (Cas. «8 Bee 

92. Houston, etc 
(Tex. Civ. A.) 18 Sw (say 697. 

93. Chicago, etc., R. Co. v. Utley, 
38 Ill. 410. 

94. U. S.—Eddy v. Lafayette, 49 
Fed. 798, 1 CCA 432. 

Ark.—Kansas City Southern R. Co. 
v. Lewis, 80 Ark. 396, 97 SW 56 (gov- 
erned by law in Indian Territory, 
where there is no statutory presump- 
tion as there is in Arkansas). 

Colo.—Union Pac. R. Co. v. Brower, 
Chicago, etc., 
R. Co. v. Church, 49 Colo, 582, 114 P 
299; Rio Grande Western R. Co. v. 
Boyd, 44 Colo. 119, 96 P 781; Atchison, 
ete., R. Co. v. Adcock, 38 Colo. 369, 88 
P 180; Denver, etc., R. Co. v. Hender- 


v. Barr, 


Son, 10 Colo. 1, 13.P' (910; Atchison, 
ete., R. Co. v. Gumaer, 22 Colo. A. 495, 
125° P bso Chicago, etc, R.. 'Co:* Vv. 


Rhodes, 21 "Colo. A. 229, 121 P 769. 

Ga.—Georgia R., etc., Co. v. Ander- 
son, 33 Ga. 110; Georgia R., ete:; ‘Co. Vv: 
Willis, ZSiGaw'31 Ua Dean sve Hilton, 
etc., Lumber Co., 6 Ga. A. 480, 65 SE 
300 


Tl.— Chicago, etc., R. Co. v. Engle, 
58 Ill, 381. 


Ind.—Indianapolis, ete., Rs Co. vy. 
Means, 14 Ind. 
Ind: "l.—=Missouri, ete; R:- Co. v. 


McCoy, 7 Ind. T. 288, 104 SW 620. 
Iowa.—Gibson v. Towa Cent. R. Co., 
136 Iowa 415, 1183 NW 927; Schneir Vv. 
Chicago, etc., R. Co., 40 Towa 337. 
La.—-Knight v. New Orleans, etc., 
R. Co., 15 La, Ann. 105. 
Miss.—Mobile, ete., R. Co. v.. Kea, 
Mobile, ete., ECs 


Cos.V- Hudson, 50 Miss. 572. 
Mo.—McKissock v. St. Louis, etc., 
R. Co., 73 Mo. 456; Brown v. Hannibal, 
etc., R. Co., 33 Mo. 309; Wasson v. 
McCook, 70 Mo. A. 393. 
Nebr.._Starke v. Chicago, ete. R. 


and the same rule 
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a stock law in 
such negligence 


came upon the 
domestic. 
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the county where the injury oc- 


eurred;°* and, where this rule is followed, it is not 
limited in its application to eases where defendant 
introduces no testimony,®® although it is not applied 
to eases of injury to dogs or animals not altogether 
Still another view is that proof of the 


injury makes a prima facie case of negligence,” but 


that, 


company or its 


eral. 


statute,® 


the existence of 


Co., 82 Nebr. 800, 118 NW 1066; Bur- 
lington, etc., R. Co. v. Wendt, 19, Nebr. 
76, 10 NW 456. 

N. M.—Atchison, etc., R. Co. v. Wal- 
ton, -3-N. M. 319,°9 P 35 oh, 

N. Y.—Burke v. New York Cent. R. 
Co., 192 NYS 904. 

N. C.—Scott v. Wilmington, ete., R. 
Co., 49 N. C. 432 

Okl.—Ft. Smith, ete., KR. Co..Vv. Dix 
on, 51 Okl. 722, 152 P 350; St. Louis, 
etc., R. Co. v. Smith, 41 Oki. 314, 137 
Fs (3a 

Wyo.—Martin v. Chicago, etc. R. 
Co., 15. Wyo. 493, 89 P1025. 

- Que.—Mathieu v. Quebec R., 
Co., 37 Que. Super. 164 

95. See cases supra note 94. 

96. Swearingen y. Missouri, 
, 64 Mo. 73. 

‘97. McLeod v. Atlantic Coast Line 
Rn C0), 93.55 Cy Fin 6 eS HL 9. 705" Rit 
ter v. Atlantic Coast Line R. Co., 83 
S. C. 218, 65 SE 175; Walker v. Colum- 
bia; ete. RACosn 2 bats LA ROO: ve 
Charlotte, etc., R. Co., 48. C. 61; Mur- 
ray v. South Carolina R. Co., 44 8S. C. 
L. 227, 70 AmD 219; Danner v. South 
Carolina’ Ri Co.,) 138) Se-C. Ge 829, 165 
AmD 678 
- 98. Davis v. Florida Cent., etc., R. 

Carolina R. 


ete., 


etc., 


Co., 47 S: C: 390, 25 SH 224. 
99. Joyner v. South 
Col, 26. SCs 495 15S 52: 
1. Fowles v. Seaboard Air Line R. 
Co. 13) 8: C..306, 535SH) 684; " Wilson 
eS Wilmington, etc., Rao, 44S. C. L. 


Species of animals with reference to 
general liability see supra § 1459. 

2. Galpin vy. Chicago, etc., R. Co., 19 
Wis. 604. : 

3. Galpin v. Chicago, etc., R. Co., 
supra. 

4 See supra § 1631. — 

5. See statutory provisions. 

6. Ala.—Boshell v. Illinois Cent. R. 
Cow 219 Alas 8s, d2t Ss \704°— louis- 
ville, etc., R. Co. v. Watson, 208 Ala. 
319; 94 S 551; Alabama Great South- 
ern R. Co. v. Wedgworth, 208 Ala. 
514, 94 S 549; Southern R. Co. v. Har- 
ris, 207 Ala. 534, 93 S 470; Central of 
Georgia R. Co. v. Williams, 200 Ala. 
73, 75'S 4013, Ex p. Southern R. Co., 
181 Ala. 486, ‘61S 881; Louisville, etce.; 
RECON. Christian Moerlein Brewing 
Co., 150 Ala. 390, 48 S 723; Georgia 
Cent. R. Co., v. Turner, 145 Ala. 441, 
40 S $55; Birmingham Mineral R. 
Co. v. Harris, 98 Ala. 326,13 S 377 
[overr Montgomery, ete. R. Co. v. 
Perryman, 91 Ala. 413, 8 S 699]; 
Louisville, ete., R. Co. v. Barker, 96 
Ala, 435, 11 S 453; Louisville, ete., 
R. Co. v. Kelsey, 89 Ala. 287, 7S 648; 
South Alabama, etc., R. Co. v. Bees, 
82 Ala. 340, 2.S' 752; "Central of Geor- 

i RMON. Gholston, (A.) 129 S705; 
Central of Georgia R. Co. v. Burkett, 


where the animal was wrongfully at large, 
plaintiff’s negligence in permitting the animal to be 
at large counterbalances the presumption of negli- 
gence arising from the fact of injury, and that the 
burden is upon plaintiff to show such gross negli- 
gence or willful misconduct as will entitle him to 
recover under such circumstances.® 

[§ 1632] bb. Statutory Provisions—(aa) In Gen- 
In a number of jurisdictions the common-law 
rule as to the burden of proof? has been changed by 
and under these statutes it is held that 
proof of the injury to an animal by a railroad train 
is prima facie evidence of negligence, placing the 
burden upon the company to rebut the presumption 
of negligence,® and entitling plaintiff to recover in 


23 Ala. A. 294,°124 S 404; 
Coast Line R. Co. Vv. Fannin, 22 Ala. 
A. 374, 115 S 850; Central of Georgia 
R. Co. v. Majors, "21 Ala, A. 250, 107 S 
223; Louisville, ete., R. Co. v. Sturdi- 
vant, 21 Ala. A, 24, 1048 868; Atlanta, 
ClCl) Em OOnive Hodges, 19 fe A. 42, 
948 aN Southern R. Co. Freeman, 
16 Ala. 687, 81S 135; Souther Re 
COW Aes Gebers: 16 -Ala. A. 138, 75. S 
694; Southern ’R. Co. Vv. Blankenship, 
14 ‘Ala. A, 261, 69 S 591 [certiorari 
den 194 Ala. 368, 70 S 132]; South- 
ern R. Co. v. Hartman, 12 Ala. A. 483, 
68 SW 557; Southern R. Co. v. Parkes, 
10 Ala. A. 318, 65 S 202; Southern R. 
Co. Vv. Cobb;) 6eAla, Av ‘459, 60 S 426. 

Ariz.—Southern Pac. Co. v. Nelson, 
20 Ariz. 344, 180 P 987. 

Ark.—St. Louis-San Francisco R. 
Co. v. Cole, 27 SW (2'd) 992; Missouri 
Pac. R. Co. v. Foresee, 26 Sw (2d) 108; 
Missouri Pac. R. Co. v. Chase, 180 Ark. 
857, 283 SW (2d) 256; St. Louis South- 
western R. Co. Vv. Vaughan, 180 Ark. 
559, 21 SW (2d) 971; Missouri Pac. 
R. Co. v. Berry, 180 Ark. 437, 21 SW 
(2d) 601; Missouri Pace. Co. v. Ed- 
wards, 178 Ark. 732, 14 Sw (2a) 230 
{foll Missouri Pac. R. Go. Vv: Murray, 
178 Ark. 1199, 14 SW (2d) 282]; Mis- 
souri Pac. R. Co. v. Greene, 177 Ark. 
217, 6 SW (2d) 26; Missouri Pac. R. 
Co. v. Sloan, 176 Ark, 179, 2 SW (2d) 
15; Missouri Pac. R. Co. v. Green, 172 
Ark. 423, 288 SW 908; Missouri Pac. 
R. Co. v. Mitchell, 170 Ark. 689, 280 
SW 627; Missouri Pac. R. Co. v. Bain, 
170 Ark. 594, 280 SW 625; Nelson v. 
Missouri Pac. R. Co., 160 Ark. 568, 255 
SW 2202 4 Davis: -v. ‘Parish, 160 ‘Ark, 
338, 254 SW 837; St. Louis-San Fran- 
cisco R. Co. v. Gray, 158 Ark. 369, 250 
SW 37; Kansas City Southern R. Co. 
Vv. Whitley, 139 Ark. 255, 213 SW 369; 
Taylor v. St. Louis, ete., Ri Cox 116 
Ark. 47, 171 SW 1182; Kansas City 
Southern R. Co. v. Anderson, 104 Ark. 
500, 149 SW 58 [aff 233 U. S. 325, 34 
sct 599, 58 L. ed. 983]; Chitwood v. 
Site Louis, ete., R. Cox, 104 Ark. 38, 148 
SW 278; Midiand Valley R. Co. v. 
Skinner, 99 Ark. 870, 138 SW 969; 
Geren v. St. Louis, etc., R. Co., 99 Ark. 
226, 137 SW 1100; El Dorado, etc., R. 
Co... Vv. Knox, 90 Ark. ANB ty? ‘SW el Os 
134 AmSR 17; Arkansas, eter Es Cotvs 
Sanders, 81 "Ark. 604, 99 Sw 1109; 
Kansas City Southern R. Cory: Wayt, 
80 Ark. 382, 97 SW 656; Kansas City 
Southern R. Co. v. Cash, 80 Ark. 284, 
96 SW 1062; St. Louis Southwestern 
R. Co. v. Hutchison, 79 Ark. 247, 96 
SW 374; St. Louis, ete., R. Co. v. Nor- 
ton, 71 Ark. 314, 73 SW 1095; St. 
Louis, etc., R. Co. v. Russell, 64 Rees 
236, 41 Sw 807; St. Louis, etc., 
Co. Vv. Taylor,.57 ’Ark. 136, 20 SW ‘oss: 
Little Rock, ete, R. Co. v. Dick, 52 
Ark. 402, 12 sw 785, 20 AmSR 190; 
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the absence of evidence in rebuttal.?. And in these 
states where the statutes prescribe certain duties 
and precautions to be taken by the railroad,* the 
burden is upon the railroad to show that the statu- 
tory requirements were complied with,’ or legal ex- 
cuse or justification for its noncompliance,'® the 
presumption being restricted, under some statutes, 
to cases of failure or violation of the statutory du- 
ty.11 It is stated in some of the cases that, where 
the facts as to the killing are all put in evidence, 
the statute has no application;*? in others that a 
statute in terms stating that the killing is “prima 
facie evidence of negligence” means no more than 
evidence sufficient to carry the case to the jury and 
to justify, but not compel, a verdict as for a negli- 
gent wrong,'® and that, where evidence in rebut- 
tal is offered by defendant, the burden is still on 
plaintiff to establish the fact of defendant’s negli- 
gence by a preponderance of the proof,14 although 
in other jurisdictions under similar statutes it has 
been held that, even though the presumption disap- 
pears with the introduction of contrary evidence by 
defendant, the burden still remains on defendant 
to overcome with his evidence the inferences nat- 
urally deducible from the facts presented by plain- 
tiff in support of his charge of negligence or viola- 
tion of a statutory duty.1> The statutes, however, 
raise no presumption that the railroad company did 
the killing or injury, which fact must be affirmative- 
ly shown by plaintiff,1° nor do they raise any pre- 
sumption of wantonness or willful injury in cases 
Kansas City, etc., R. Co. v. Summers, 
45 Ark. 295; St. Louis, etc:, Rz-:Co. Vv. 
Hagan, 42 Ark. 122; Little Rock, etce., 
RA Con ava dones,) 41- Aries 1b ¢> “dbittle 
Rock, etc., R. Co. v. Finley, 37 Ark. 


562; Memphis, etc., R. Co. v. Jones, 
36 Ark. 87;. Little Rock, etce., R. Co.| y, 7, 
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Op. 797; Louisville, ete., R. Co. v. 
Castleman, 8 Ky. Op. 398; 
ete;, RuCo. vi Clark, 4) Ky.Op: 294: 
La.—Jackson v. Texas, etc., R. Co., 
166 La. 718, 117 S 805; Mire v. Yazoo, 
etc., R. Co., 105 La. 462, 29 S 935; Davis | 74; 


where plaintiff’s own evidence shows circumstances 
which would prevertt his recovering merely on the 
ground of negligence;17 and if the complaint spec- 
ifies the particular acts of negligence relied on, the 
presumption extends only to the particular negli- 
gence alleged;!8 but, where the suit is in a justice’s 
court and there is no petition alleging negligence, 
the presumption will apply to any theory of negli- 
gence deducible from the facts as brought out by 
the evidence at the trial.*® ~ 

[§ 1633] (bb) Constitutionality of Statutes. 
Following the general constitutional doctrine lm- 
iting the power of the legislature in changing rules 
of evidence in civil cases to the making of rules 
which do not preclude a party from presenting the 
facts supporting his theory of the case,?° it is held 
that a statute making the killing of an animal on 


its track by a railroad conclusive of its lability in- . 


dependently of its negligence or statutory default 
is unconstitutional.?1 Therefore, to uphold its con- 
stitutionality, a statute providing that a railroad 
company “shall be liable in law for any damage done 
to live stock or other property by the running of the 
ears or locomotives,” although broad and positive 
in its terms, has been construed as imposing merely 
a prima facie liability and the burden of proof to 
show freedom from fault on the railroad company, 
but not depriving it of the opportunity to establish 
its nonliability by evidence in rebuttal.?2 A forti- 
ori, a statute which in terms provides that the kill- 
ing of animals by engines or cars shall be prima 


Daniel, 122 Ala. 362, 25 S 197; Louis- 
ville, ete., R. Co. v. Posey, 96 Ala. 262, 
11 S 423;. East Tennessee, etc., R. Co. 
v. Deaver, 79 Ala. 216; South Alaba- 
etc., R. Co. v. Williams, 65 Ala. 
South Alabama, ete., R. Co. v. 
Thompson, 62 Ala, 494; 


Louisville, 
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v. Payne, 33 Ark. 816, 34 AmR 55. 

Colo.—Denver, etc., R. Co. v. Hop- 
kins; -69) Colo: 203,-193 BP 556. 

Fla.—Jacksonville, ete., R. Co. v. 
Garrison, 30 Fla. 567, 11 S 926. 

Ga.—Atlantic, etc., R. Co. v. Smith, 
123 Ga. 423, 51 SE 344; Alabama Mid- 
Jand R. Co. v. Gassett, 100 Ga. 85, 26- 
SE 83; Georgia R. Co. v. Fisk, 65 Ga. 
714; Georgia R., etc., Co. v. Monroe, 
49 Ga. 373; Alabama Great Southern 
R. Co. v. McAuley, 38 Ga. A. 686, 145 
SE 476; Bugg v. Daley, 37 Ga. A. 645, 
MT SEs 2355) Georgia, (ete: RR. Co. avs 
Hatcher, 36 Ga. A. 781, 138 SE 249; 
Georgia R. Co. v. Henderson, 31 Ga. A. 
278, 120 SE 638; Louisville, ete. R. 
Co. v. Hemphill, 23 Ga. A. 29, 97 SE 
270; Alabama Great Southern R. Co. 
v. Wallace, 21 Ga. A. 80, 94 SE 78; Sea- 
board Air-Line R. Co. v. Moore, 20 
Ga. A. 33, 92 SE 388; Seaboard Air- 
Line R. Co. v. Studstill, 18 Ga. A. 300, 
89 SE 381; Atlantic Coast Line R. Co. 
v. Chastain, 15 Ga. A. 707, 84 SE 167; 
Ocilla Southern R. Co. vy. Dorminy, 
14 Ga. A. 319, 80 SEH 723; Georgia, 
etc., R. Co. v. Norman, 13 Ga. A. 276, 
79 SE 86; Southern R. Co. v. Richey, 
8 Ga. A. 427, 69 SH 496. 

Ill.— Chicago, etc., R. Co. v. Reidy, 
66 Ill. 43. 

Ky.—Chesapeake, etc., R. Co. v. Tur- 
ley, 192 Ky. 568, 234 SW 188; Cincin- 
nati, etc., R: Co. v. Graves, 165 Ky. 
148, 176 SW 974; Remley v. Lllinois 
Cent. R. Co., 151 Ky. 796,152 SW 973; 
Byrd v. Central Kentucky Tract. Co., 
136 Ky.._766, 125 SW 174; Louisville, 
etc., R. Co. v. Brown, 13 Bush 475; 
Troutwine v. Chicago, etc., R. Co., 105 
SW 142, 32 KyL 5; Mobile, etc., R. Co. 
v. Morrow, 97 SW 389, 30 KyL 83; Cin- 
cinnati, etc., R. Co. v. Burgess, 84 SW 
760, 27 KyL 252; Cincinnati Southern 
R. Co. v. Miller, 10 Ky. Op. 515; Louis- 


ville, etc., R. Co. v. Rothwell, 9 Ky.1S 594; 


ouisiana R., ete., Co., (A.) 127 S 
441; Robertson v. New Orleans, etc., R. 
Co., 8 La. A. 738; Hollingsworth v. 
Houston, ete., R. Co., La. oh deals 
Vidrine v. Texas, etc., R. Co., 5 La. A. 
457; Nelms v. Louisiana R., etc., Co., 
3 La. A. 428; White v. Vicksburg, etc., 
R. Co., 2 La. A. 88; Felix v. Illinois 
Cent. R. Co., 10 La. A. (Orleans) 242; 
Sentilles v. Morgan’s Louisiana, etc., 
R., ‘ete. Co., 9 aha, A. (Orleans) +155 
Colonial Sugar Co. v. Yazoo, etc., R. 
Co., 6 La. A. (Orleans) 205. 

Md.—Northern Cent. R. Co. v. 
Green, 112 Md. 487, 76 A 90; North- 
ern Cent. R. Co. v. Ward, 63 Md. 362; 
Western Maryland R. Co. v. Carter, 59 
Mad. 306. 

Miss.—Young v. Illinois Cent. R. 
Co., 88 Miss. 446, 40 S 870; Vicksburg, 
ete., R. Co. v. Hamilton, 62 Miss. 508. 

N. C.—Randall v. Richmond, etce., 
R. Co., 104 N. C. 410, 10 SE 691; Rob- 
erts v. Richmond, etc., R. Co., 88 N. C. 
560; Battle v. Wilmington, etc., R. Co., 
66 N. C. 343. 

N. D.—Wright v. Minneapolis, etc., 
R. Co., 12 N. D. 159, 96 NW 324. 

Tenn.—Memphis, ete. R. Co. v. 
Smith, 9 Heisk. 860. 

Tex.—Baker v. Schroeder, (Civ. A.) 
198 SW 394. 

Wash.—Joliffe v. Brown, 14 Wash. 
155, 44 P 149, 53 AmSR 868. 

Ont.—Bacon vy. Grand Trunk R. Co., 
12 Ont. L. 196, 7 OntWR 758; Palo v. 
Canadian Northern R. Co., 5 OntWN 
176, 25 OntWR 165. 

7. See cases supra note 6. 

8. See statutory provisions; 
supra §§ 1530-1546. 

9. Louisville, etc., R. Co. v. Chris- 
tian Moerlein Brewing Co., 150 Ala. 
390, 48 S 723; Georgia Cent. R. Co. v. 
Wood, 129 Ala. 483, 29 S 775; South- 
ern R. Co. v. Reaves, 129 Ala. 457, 29 
Chattanooga, etc., 


and 


—— 


Mobile, ete., 
R. Co. v. Williams, 53 Ala. 595; Mem- 
phis, etc., R. Co. v. Smith, 9 Heisk. 
(Tenn.) 860; Horne vy. Memphis, etc., 
Ri Co.y lL Coldwit, (renn.)a72: 

10. Louisville, ete., R. Co. v. Posey, 
96 Ala, 262, 11 S 423; Buford v. Louis- 
ville, ete., R. Co., 146 Tenn. 262, 240 
SW 759. 

Il. Davis v. Holly Sugar Corp., 74 
Celo.33t;. 221 Po aoe r 

12. St. Louis-San Francisco R. Co. 
vs Cole, (Ark.) 27 SW (2d) 992 [cit 
Western, etc., R. Co. v. Henderson, 
279 G..S: 639, 49 -SCt 445,78 LL. Bd: 
884]; Stoeber v. Minneapolis, ete., R. 
Co., 40 N. D. 121, 168 NW 562. 

13. Ferrell v. Norfolk Southern R,. 
Co., 190 IN. Ce 126, 129 SB) 155s" Han- 
ford v. Southern KR. Coie’ N. C275, 
83 SE 470. 

14. Ferrell v. Norfolk Southern R. 
Co., 190 N. C. 126, 129 SE-155 (overs 
ruling earlier cases). 

15. True v. Chicago, etc., R. Co., 42 
S. D. 35, 173 NW 642. 

[a] Reason assigned is the distinc- 
tion that should be made between a 
“presumption” and an “inference.” 
True v. Chicago, etc., R. Co., 42 S. D. 
35, 173 NW 642. See also Evidence § 
ao 


16. See infra § 16388. 

Lie ot. Wouils; (etexeRw Conv. bay= 
lor,-57 Ark. 136, 20 SW 1083; Mon- 
gogna vy. Illinois Cent. R. Co., 2 La. A. 
(Orleans) 379. 

18. Georgia Cent. R. Co. v. Weath- 
ers, 120 Ga. 475, 47 SE 956. 

19. Georgia Southern, ete., R. Co. 
v. Converse, 29 Ga. A, 411, 116 SE 20. 


20. See Constitutional Law § 1008. , 


21. See cases infra note 22. 

22. St. Louis, etc., R. Co. v: Taylor, 
57 Ark. 1386, 20 SW 1083; Little Rock, 
etc.,, R. Co. v. Payne, 33 Ark. 816, 34 


R. Co. v. | AmR 55. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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facie evidence of negligence on the part of defend- 
ant raHroad is within the power of the legislature 
to enact. But following another rule of consfitu- 
tional law, deduced from the general doctrine al- 
ready stated,** to the effect that the legislature may 
not arbitrarily provide that proof of one fact shall 
constitute even prima facie evidence of another fact 
that it has no reasonable tendency to establish,?® 
it has been held that a statute creating a presump- 
tion of the railroad’s negligence from its killing of 
an animal on its track which is to prevail as against 
opposing testimony unless such testimony is found 
by the jury to preponderate, as distinguished from 
a presumption which merely supplies an inference 
of liability in the absence of evidence, is unconstitu- 
tional.?® 

[§ 1634] (cc) Application of Statutes. The stat- 
utory presumption?* has been held to apply to cases 
of injury as where the animal was killed,?® and with- 
out regard to whether the injury was mortal or oth- 
erwise.*® The statutory presumption has been ap- 
plied to cases of injury to animals running at 
large®® regardless of the existence of a stock law 
in the county where the injury occurred,*! although 
not in some jurisdictions, where animals were at 
large in violation of a local regulation;#? to cases 
of injury to animals in the custody or under the con- 
trol of the owner or some other person as well as 
animals running at large;** and, in some jurisdic- 


23. Southern Pac. Co. v. Nelson, 20 
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plies to injuries received within one- 
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tions, to injuries oceasioned by trains although not 
by collision with them,’* although in a larger num- 
ber of jurisdictions the statute has been construed 
as restricting its application to injuries inflicted 
directly by the cars or engine.*® Under some of the 
statutes** the presumption applies to certain spe- 
cies of animals;37 to injuries inflicted at certain 
places,?® although not always exclusively so;°*® and 
only when the action is instituted within a certain 
time after the injury.t® The statute applies to in- 
juries inflicted by logging railroads.*+ If the case, 
by reason of the circumstances of the injury or the 
time of instituting the action, is not within the ap- 
plieation of the statute, the burden is upon plaintiff 
to show negligence on the part of the railroad or its 
servants.*? The statute does not apply where the 
action is brought before the statute goes into ef- 
fect,*® unless the clause excepting existing rights, 
remedies, or defenses expressly states that the ex- 
ception shall not apply to rules of evidence.*+4 

[§ 1635] (dd) Evidence in Rebuttal.*® The stat- 
utory presumption of negligence or default in per- 
formance of a statutory duty arising from proof of 
killing or injury of an animal by a railroad train*® 
is not conclusive but may be rebutted and overcome 
by evidence.** In order to rebut the presumption, 
defendant must show affirmatively that there was 
no negligence*® or default in performance of a stat- 


907; Fleming v. Washington, etce., R. 


Western, etc., Cos. ise cal 279 
U.S. 639, 49 SGi 445, 73 L 884]. 
27. See supra § 1632 
28. St. Louis, etc., R. Co. v: Hagan, 
42- Ark. 122. 


29. St. Louis, ete., R. Co. v. Hagan, 
‘supra. 
30. Roberts v. Richmond, etce., R. 


Co. 8 N.C. 560. 

31. Roberts v. Richmond, etc., R. 
'‘Co-; Supra. 

32. Porter v. El Paso, etc., R. Co., 
(Tex. Civ. A.) 124 SW. 708. 

33. St. Louis, etc., R. Co. v. Taylor, 
57 Ark. 136, 20 SW 1083; Northern 
‘Cent. R. Co. v. Green, 112 Md. 487, 76 
A 90; Annapolis, ete., R. Co. v, Pum- 
phrey, 72 Md. 82, 19 A 8; Randall v. 
Richmond, ete., R. Co., 107 N. C. 748, 
12 SE 605, 11 LRA 460, 104 N. C. 410, 
10 SE 691. 

34 St. Louis, etc., R. Co. v. Bragg, 
66 Ark. 248, 50 SW 273; Little Rock, 


ete, R. Co. v. Payne, 33 Ark. 816, 34 
AmR 55. 
35. Ala.—Northern Alabama R. Co. 


v. Foster, 200 Ala. 621, 76 S 979; Louis- 
ville, etc., R. Co. v. Davis, 196 Ala. 14, 
71S 682; Western R. Co. v. Price, 192 
Ala. 430, 68 S 278; Garth v. Nashville, 
ete., R. Co., 186 Ala. 145, 65 S 166; 
Nashville, etc., R. Co. v. Garth, 179 
Ala. 162, 59 S 640, 46 LRANS 430; 
Birmingham Southern R. Co. v. Mor- 
ris, 9 Ala. A. 530, 68 S 768. 

Ark.—Kansas City Southern R. Co. 
v. Haynie, 168 Ark. 678; 272 SW 64; 
Jonesboro, ete., R. Co. v. Kilgore, 138 
Ark. 308, 211 SW 167. 

Ky. Reliance Coal Rete.) 10: 
Louisville, ete., R. Co., 20s) Keyan L; 261 
SW 609; Pickett v. Lexington, ete., IRs 
'Wo., 153° ty. 460, 1559S Wi 1139. 

Miss. —Mobile, etc., R. Co. v. Kea, 96 
Miss. eed 5085S 628; Lowe v. Alabama, 
etc., Co., 81 Miss. Gy Sir4ets DOM 

N. Bee abottont v. Atlantic, ete., 
R. Co., 138 N. C. 38, 50 SH 448. 


36. See statutory. Bee Aer One: 
37. See supra § 1 
38. See cases Bree this note. 


[a] In Alabama (1) under the code 
of 1907, the statutory presumption ap- 


119, 50 S 328), (2) and also to places 
generally without regard to_ those 
enumerated (Ex p. Southern R. Co., 
181 Ala. 486, 61 S 881 [stating the 
legislative history of the presump- 
(3) Under the codes of 1867 
and 1876, the presumption applied 
without regard to place of injury. Ex 
p. Southern R. Co., supra. (4) Under 
Code (1886) § 1147, the presumption 
applied only at places covered by pre: 
ceding sections. Ex p. Southern R. 
Co; supra. @). *Phe™<act!, of: 1887 
changed to the old rule, and was re- 
ferred to in the margin of the code of 
1886 when published. Birmingham 
Mineral R. Co. v. Harris, 98 Ala. 326, 
13 S 377 [overr Montgomery, etc., R. 
Go. v.. Perryman, 91 Ala. 413, 8 S 699; 
Georgia Pac. R. Co. v. Hughes, 87 
Ala. 610, 6 S 413 (foll Louisville, ‘ete., 
R. Co. v. Davis, 103 Ala. 661, 16 S 10)]. 
(6) The code of 1896, by mistake of 
the codifier, readopted Code (1886) § 
1147, omitting the amendatory act of 
1887. Alabama Great Southern R. 
Co. v. Boyd, 124 Ala. 525, 27 S 408 [foll 
Alabama, etc., R.: Co. v. Franklin, 151 
Ala. 376, 44 Ss 373] (holding that pre- 
sumption applies only at places cov- 
ered by preceding sections, namely, at 
or near a public crossing, the crossing 
of two railroads, a regular station or 
stopping place, or in a village, town, 
or city). (7) The code of 1907, recti- 
fying the mistake in the code of 1896, 
goes back to the old rule of the early 
codes of 1867 and 1876, which the code 
of 1886, as amended. by the act of 
1887, perpetuated, and which only by 
mistake had been changed by the code 
of 1896. Ex p. Southern R. Co., supra. 

39. See cases supra note 38. 

40. Fleming v. Washington, etc., R. 
Co., 168 N. C. 248, 84 SE 270; Jones v. 
North Carolina R. Gor Gian, Cael2 2. 

41. O’Rear v. Manchester Lumber 
Co., 6: Ala. A. 461, 60 S 462. 

42, Kansas City, etc.,. (R: Co. _v. 
Henson, 132 Ala. 528, 31-S 590; Ala- 
bama Great Southern R. Co. v. Boyd, 
124 Ala. 525, 27 S 408; Lowe v. Ala- 


Ariz. 344, 180 P 987. quarter mile of curves, public cross-]| Co., 168 N. C. 248, 84 SE 270; Rams- 
24. See supra note 20. ings, stations, and stopping places,|] bottom v. Atlantic, ete., R. Co., 138 
25. See Constitutional Law § 1008]and in cities, towns, and_villages| N. C. 38, 50 SE 448; Jones v. North 

note 92. dys (Central of Georgia R. Co. v. Vaughan, | Carolina R. Co.; 67 N. C. 122. 

- 26. Louisville, etc., R. Co. v. Camp-| 207 Ala. 381, 92 S 552; Central of 43. Burlington, etc., R. Co. v. Shel- 

bell, 40 Ga. ee 130, 148 SE 920 [cit] Georgia R. Co. v. Williams, 163 Ala.| ter, 6 Colo. A. 246, 40 P 157. 


44. Southern R. Co. v. Penney, 164 
Ala. 188, 51 S 392. 
45. Evidence in rebuttal: 
Raising question of fact for jury see 
infra § 1701. 
ieeue and sufficiency see infra § 
46.. See supra § 1632. 
47. Ala.—Mobile, ete. R. Co. v. 
Caldwell, 83 Ala. 196, 38 445. 
Ark.—Little Rock, etc. VR. COanvs 
Payne, 33 Ark. 816, 34 AmR 55. 
Dak.—Huber v. Chicago, ete, R. 
Co., 6 Dak. 392, 43 NW 819. 
Ga.—Savannah, etc., R. Co. v. Gray, 
77 Ga. 440, 3 SE 158. 
Ky.—Kentucky Union R. Co. v. Con- 
ner, 31 SW 467, 17 KyL 426. 
La.—Whitehead v. Missouri Pac. R. 
Cores Las Aj G5: 
Miss.—New Orleans R. Co. Vv. 


Re igs: 66 Miss. 3, 5 S 629, 14 Am 
N. 
Com 90s NaC. 69: 
C.—Griffith v. Atlantic Coast 
21S. D. 242, 111 NW 553. 
Re Comey 
Wash.—Benn v. Chicago, 
Co., [1927] 2 DomLR 316. 
(2d) 971; Kansas City, etc., R. Co. v. 
ly, .65 Ga. 263; Atlantic, ete, R. Co. 
ner, 31 SW 467, 17 KyL 426. 
C.—Wilson v. Norfolk, etc., R. 


SR 534 
C.—Wilson v. Nor folk, ete., R. 
N. D.—Hodgins v. Minneapolis, etc., 
Bree 3 N. D. 382; 56) NW 139. 
Line R. Co., 82 S. C. 252, 64 SH 222. 
S. D.—Miller v. Chicago, Etter Racor, 
Tex.—International, etc., 
Schram, (Civ. A.) 138 SW 195. 
ete., R. 
Co., 89 Wash. 522, 154 P 1082. 
B. C.—Brown v. Great Northern R. 
48. Ark.—St. Louis Southwestern 
R. Co. v. Vaughan, 180 Ark. 559, 21 SW 
Summers, 45 Ark. 295. 
Ga.—Western, etc., R. Co. v. Stead- 
v. Griffin, 61 Ga. 11. 
Ky.—Kentucky Union R. Co, v. Con- 
Miss.—Mobile, etc., R. Co. v, Dale, 
61 Miss. 206. 
N. 
Co,,. 90) N.. €..695 Pippen! Wv- Wilming- 
ton, ete., R. Co., 75 N. C. 54; Clark v. 


bama, etc., R. Co., 81 Miss. 9, 32 S Western North Carolina R. Co., 60 N. 
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utory duty,*® directing®® and confining’? his proof 


to the particular acts of negligence or statutory de- 
fault charged in plaintiff’s pleading. It is not suffi- 
cient to show merely that there was probably no neg- 
ligence,®? or that those in charge of the train knew 
nothing of the happening of the injury,®® or to show 
the exercise of due care in one respect only,°* as 
that all efforts were made to avoid the injury after 
discovery of the animal without showing that a prop- 
er lookout was maintained,®® or the crossing signals 
given,®® or where negligence might be imputed to 
the company from the acts or omissions of two or 
more of its servants to show the exercise of due care 
on the part of only one of them.®’ The presump- 
tion is effectually overcome, however, whenever it 
is satisfactorily shown that those in charge of the 
train used all ordinary and reasonable care to avoid 
the injury,°® and that all the statutory requirements 
were complied with,®® or that compliance was im- 
possible or would have been unavailing,®® or that 
there was no negligence as to keeping a lookout and 
- after the animal was discovered all possible precau- 
tions were taken,®1 or that under the circumstances 
nothing which might have been done could have 
avoided the accident,®°? or that some third person 
willfully opened the gate through which the animal 
came upon the track.®? 

[§ 1636] (ee) Effect of Failure To Construct or 
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ligation to fence,*® but where the statutory presamp: 


tion of negligence from the killing is in force,*® the 
only penalty imposed upon the railroad for failure to 
fence is that it assumes the burden of proving that 
injuries to stock upon its track are not caused by its 
negligence.°* Where there is a statutory obligation 
to fence,*’ and where the provisions creating a pre- 
sumption of negligence from the. killing are con- 
strued to be applicable only when animals are killed 
or injured at places where the statute makes it the 
duty of the railroad to fence,°® the presumption does 
not apply where the injuries are inflicted at places 
where, under the statute, the railroad is not required 
to fence.‘° But where the statutory provisions cre- 
ating the presumption against the railroad are in 
general terms and contain no exceptions in favor of 
railroads as to accidents occurring in places where 
fencing is not required,*! it is held ‘that the presump- 
tion does apply with respect to the killing of animals 
at such places.*? 

[§ 1637] (ff) Effect of Stock Laws.** In juris- 
dictions where proof of injury raises a presumption 
of negligence which must be rebutted by the railroad 
company,’ the existence of stock laws prohibiting 
animals from running at large does not destroy the 
presumption,’®> but is a material fact bearing upon 
the effort of defendant, to overcome the presump- 
tion.7° 


Maintain Fence.*+ 


Ce 109, 

49. International, etc. R. Co. v. 
Schram, (Tex. Civ. A.) 138 SW 195. 

50. Columbus, etc., R. Co. v. Nye, 
139 Miss. 295, 104 S 90. 

51. Georgia Cent. R. Co. v. Bagley, 
121 Ga. 781, 49 SE 780. 

52. Clark v. Western North Caro- 
ina, Re Co., (60 IN.-G., 109,, 141. 

“It is not sufficient for them to 
prove that there was probably no neg- 
ligence. They are put by the law un- 
der the heavy burden of proving af- 
firmatively, a negative.” Clark § v. 
Western North Carolina R. Co., supra. 

53. Louisville, etc., R. Co. v. Mont- 
gomery, 32 SW 738, 14 KyL 807. 

54. Ala.—Central R., etc., Co. v. 
Lee, 96 Ala. 444, 11 S 424. 

Ark.—St. Louis Southwestern R. Co, 
v. Costello, 68 Ark. 32, 56 SW 270. 

Ga.—Atlantic, etc., R. Co. v. Griffin, 
61 Ga. 11. 


Ky.—Kentucky Union R. Co. v. Con- 


ner, 31 SW 467, 17 KyL 426. 

La.—Whitehead v. Missouri Pac. R. 
Wore, laa AL 715; 

Miss.—Mobile, ete., R. Co. v. Dale, 
61>Miss. 206. 

steak C.—Pippen v. Wilmington, etce., 

Co. 15,,N., C.54. 

be Central R., etc., Co. v. Lee, 96 
Ala. 444, 11 S 424; St. Louis, etc., R. 
Co. v. Costello, 68 Ark. 32, 56 SW 270; 
Atlantic, etc., R. Co. v. Griffin, 61 Ga. 
11; Pippen v. Wilmington, etc., R. 
Corie Ny C2254. 

56. St. Louis, etc., R. Co. v. Hend- 
ricks, 53 Ark. 201, 13 SW 699. 

57. Ala.—Louisville, etc., R. Co. v. 
Sturdivant, 21 Ala. A. 24, 104 S 868. 

Ark.—Little Rock, etc., R. Co. v. 
Chriscoe, 57 Ark. 192, 21 SW 431. 

Ga.—Louisville, ete, R. Co. v. 
Swann, 120 Ga. 695, 48 SE 117. 

Ky.—Kentucky Union R. Co. v. Con- 
ner, 31 SW 467, 17 Kyl 426. 

La.—Whitehead v. Missouri 
ye OOime~cluda AG) Lo, 

Miss.—Yazoo, ete., R. Co, v. Lam- 
buth, 74 Miss. 758, 21 S 801. 

[a] Evidence that engineer kept 
lookout, but fireman did not, is not 
sufficient to rebut presumption. 
Louisville, etc., R. Co. v. Sturdivant, 
21° Ala. A. 24, 104..S 868; St. Louis 
Southwestern R. Co. v. Ledbetter, 180 
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Where there is no statutory ob- 


Ark. 114, 20 SW (2d) 632; a ke PX 
etc., R. Co. v. Hatcher, 36 Ga. A. 781 
138 SE 249; Whitehead v. Missouri 
Pac. RCo. 3. Ga. A Tb. 

[b] Where evidence shows that no 
lookout was being kept because the 
engineer was necessarily engaged in 
the performance of other duties and 
the fireman was engaged in sweeping 
up coal from the floor of the engine, 
it not being shown that it was neces- 
sary for him to do so at this particu- 
lar time when the engineer was other- 
wise engaged, the presumption of neg- 
ligence is not rebutted. Louisville, 
etc., R. Co. v. Swann, 120 Ga. 695, 48 
SE 117, 

58. Ark.—Lane v. Kansas City 
Southern R. Co., 78 Ark. 234, 95 SW 
460; St. Louis, etc., R. Co. v. Bragg, 
66 Ark. 248, 50 SW 273. 

Dak.—Huber v. Chicago, ete, R. 
Co., 6 Dak. 392, 43 NW 819. 

Ga.—Western, etc., R. Co. v. Robin- 
son, 114 Ga. 159, 39 SE 950; Georgia, 
etc., R. Co. v. Bowman, 108 Ga. 798, 
33 SE) 984;\ Macon, ‘ete; R. Co. vv. 
Cochran, 107 Ga. 751, 33 SE 658; 
Southern R. Co. v. Early, 105 Ga. 512, 
31 SEH ‘187; Savannah, etc., R. Co. v. 
McConnell, 94 Ga. 352, 21 SE 568; 
Crawley v. Georgia R., etc., Co., 82 
Ga. 190, 8 SH 417; Macon, etc., R. Co. 
v. Newell, 74 Ga. 809. 

Ky.—Kentucky Cent. R. Co. v. Tal- 
bot, 78 Ky. 621; Grundy v. Louisville, 
etc., R. Co., 2 SW 899. 

La.—Mongogna v. Illinois Cent. R. 
Co., 115 La. 597, 39 S 699. 


wood, 59 Miss. 280. 

N. D.—Hodgins v. Minneapolis, etc., 
R...Co., 3 N. D:'382, 56 NW 139. 

S. D.—Miller v. Chicago, etc. R. 
Co., 111 NW 553. 

59. Alabama Great Southern R. Co. 
v. McAlpine, 80 Ala. 73. 

60. Mobile, etc., R. Co. v. Caldwell, 
83 Ala. 196, 8 S 445. 

61.  St.“Louis, ete. RR. Conv. Cline: 
(Ark.) 65 SW 427; Kansas City, etc., 
R. Co. v. King, 66 Ark. 439, 51 SW 319; 
St. Louis, etc., R. Co. v. Basham, 47 
Ark. 321, 1 SW 555; Little Rock, etc., 
R. Co. v. Henson, 39 Ark. 413; West- 
ern, etc., R. Co. v. Clark, 121 Ga. 419, 
49 SE 290; Macon, ete, R. Co. v. 


[§ 1638] cc. Existence or Absence of Lawful 


Revis, 119 Ga. 332, 46 SE 418; Geor- 
gia Southern, etc., R. Co. v. Sanders, 
111 Ga. 128, 36 SE 458; Georgia R., 
etc., Co. v. Parks, 91 Ga. 71, 16 SE 266; 
Georgia Midland, etc., R. Co. v. Harris, 
83 Ga. 393, 9 SE 786; Georgia R., etc., 
Co. Vv. Wall, 80 Ga. 202, 1 SE’ 6395 
Georgia R. Co. v. Wilhoit, 78 Ga. 714, 
3 SE 698; McGhee v. Gaines, 98 Ky. 
182, 32 Sw 602, 17 KyL 748; Keilbach 
v. Chicago, ete., R.-Co.,! 11 SD. 468, 
78 NW 9651. 

62. Mobile, ete., R. Co. v. Caldwell, 
83 Ala. 196, 3S 445; Georgia R., ete., 
Co. v. Middlebrooks, 91"Ga. 76; 16 SE 
989; Savannah, etc., Ri Cou Wat Grays 
77 Ga. 440, 3 SE 158; Alabama Great 
Southern R. Co. v. Capeley, 39 Ga. A. 
98, 146 SE 326; Hines v. Thompson, 
123 Miss. 634, 86 S 450. 

on Brown v. Great Northern R. 

se CL LOA 2 Domi saes 

ace Cross references: 
Absence of fence as Diseantion of 

negligence see infra § 163 
Burden of proof in cufamiuenine proper 

construction and maintenance of 

fences see infra §§ 1644-1648. 

65. See supra § 1469. 

66. See supra § 1632. 

67. Jackson v. Texas, etc, R. Co., 
166 Daww718) LTS sO: Davis v. Lou- 
isiana R., etc., Co., (La. A.) 127 S 441; 
Adams y. Louisiana RR, yetey, Coy 7 La. 
A. 452. 

68. See supra § 1470. 

69. See supra § 1634. 

70. Denver, etec., R. Co. v. Dunn, 46 
Colo. 150, 103 P 387; Yates v. Camas 
Prairie R. Co., 22 Ida. 802, 128 P 545. 

71. See supra § 1634. 

72. Knop v. Chicago, ete., R. Co., 
57 Mont. 288, 187 P 1020. 

73. Existence of local stock regu- 
lations see infra § 1640. 

74. See supra § 1632. 

75. Central R. Co. v. Summerford, 
87 Ga. 626, 13 SE 588; O’Kelly vy. Ya- 
ZOO, etc., 135 Co., 94 ‘Miss. 635, 47 S 
660; Roberds vy. Mobile, ete, R. Co., 
74 Miss. 324, 21 So. 10; Roberts v. 
Richmond, etc., R. (Cor, (88 eN; Gy 5605 
Joyner v. ‘South Carolina) R. Co. 26 S 
C. 49, 1 SH, .52; Jones ¥, Columbia, 
ete., R. Co., 20 S.C. 249. 

76. Harley v. Eutawville R. Co., 31 
S. C. 151, 9 SE 782; Molair v. Port 


, page and note number, 


§§ 1638-1643] 


Fence.?7 Where a railroad company has properly 
fenced its tracks, no presumption of negligence, ex- 
cept where, and to the extent that, the matter may 
be affected by statutory provisions,’® arises from 
the mere fact that an animal was injured thereon,*® 
and the burden is upon plaintiff to show that there 
was actual negligence on the part of the company 
‘which caused the injury complained of,8° and that 
there was such negligence after the animal was dis- 
covered upon the track,$1 Nor is there any pre- 
sumption of negligence from the killing at places 
unfenced where, under the fencing statute, the rail- 
road is under no obligation to fence,’? the burden 
being on plaintiff in such eases to establish the neg- 
hgence of the railroad and that it caused the death 
of plaintiff’s animal.’? 

[§ 1639] (c) Finding Dead or Injured Animal on 
or near Track. The mere fact that an animal is 
found dead or injured in the vicinity of a railroad 
track raises no legal presumption that it was killed 
or injured by a train, and the burden is upon plain- 
tiff to establish by other evidence that it was so 
killed or injured.** Nor do the statutes establishing 
a presumption of negligence from the fact of injury 
or killing’® create any presumption of killing by 
the railroad from the fact of finding the carcass 
on or near the track.*® 

[§ 1640] (d) Existence of Local Stock Regula- 
tions,*’ Where the general law of the state pro- 
hibits anima!s running at large, unless allowed to 
do so by local regulation,®® the presumption, in the 
absence of evidence of local regulation, is that, in 
the county where the injury occurred, the general 
law is in force.®® 

{§ 1641] (e) Ownership or Possession of Ani- 
mal.®°° The burden is upon plaintiff to show either 
ownership or possession of the animal injured,®? 
and to prove joint ownership where such is claimed.®? 


7 oe ete. ih. Co., 29 S.-C. 152. 7 SE 


77. Cross references: 
Burden of proof in establishing prop- 
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Co. v. Skinner, 99 Ark. 370, 138 SW 
260s) pteawwouls, eter, JR. 
60 Ark. 187, 29 SW 464; 
R. Co. v. Sageley, 56 Ark. 549, 20 SW 
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But proof of plaintiff’s possession is prima facie evi- 


dence of his ownership.®? 

[§ 1642] (f) Ownership and Operation of Train. 
The burden is on plaintiff to prove defendant’s own- 
ership or operation of the road where the injury oc- 
curred;°* but maintenance and ownership of the 
right of way create a presumption of operation of 
the trains running thereon;®® and a defendant in 
possession of tracks and bridges is presumed to be 
the owner of the land on which they are built, in 
the absence of evidence to the contrary.°® Where 
railroad tracks are being used by two or more dif- 
ferent railroads,®? the presumption, in the absence 
of rebutting evidence, is that the railroad owning 
the right of way is the company operating the train 
which injured the animal,®’ and if the action is 
brought against a company not owning the track, 
the burden is on plaintiff to prove that the injury was 
done by one of defendant’s trains.?® Where defend- 
ant’s operation of the railroad is established, the 
operation of the particular car or train responsible 
for the injury is presumed to be with defendant’s 
authority and consent.? 

[§ 1643] (g) Contributory Negligence. The rule 
in negligence cases generally varies in different ju- 
risdictions as to whether plaintiff must allege and 
prove the absence of contributory negligence on his 
part or whether it fs a matter of defense to be proved 
by defendant.? 

Burden on defendant. In jurisdictions following 
the majority rule,® in actions for injuries to animals, 
the burden of proving the owner’s contributory neg- 
ligence is upon the railroad. Even in jurisdictions 
where the burden is on plaintiff to prove freedom 
from contributory negligence,® the burden is on de- 
fendant to prove the willfulness of plaintiff’s act 
wherever defendant has: made that a part of his 
defense. To relieve itself of liability under the 
90. Persons entitled to damages 
Co. v. Parks, | See supra § 1586 

LG.” Rae Commie 


St. Louis, ete., 91. Little Rock, 
Locke, (Ark.) 45 SW 909; Ohio, etc., 


er construction and miantenance of} 413; St. Louis, etc., R. Co. v. Hagan,| R. Co. v. Saxton, 27 Ill. 426; Welsh 
fences see infra §§ 1644-1648. 42 Ark. 122. v. Chicago, ete., R. Co., 53 Iowa 632, 6 
Effect of failure to construct and Colo.—Union Pac. R. Co. v. Bullis,| NW 13; Alexander v. Hannibal, etc., 
maintain fence as related to statu-|6 Colo. A. 64, 39 P 897. Jag Co., 76 Mo. 494; Turner v. t. 


Ga.—Southern R. Co. v. McMillan, 


tory presumption of negligence see 

supra § 1636. 

78. See supra § 1632. 

79. Warren v. Chicago, etc., R. Co., 
59 Mo. A. 367. 

80. Warren v. Chicago, ete., R. Co., 
supra; International, etc., ae CONS V 
Cocke, 64 Tex. 151; St. Louis South- 
western R. Co. v. Cox, (Tex. Civ. A.) 
248 SW 1101; International, ete., R. 
oes Vv. Samora, 1 Tex. A. Civ. Cas. § 

81. Perse v. Atchison, etc., R. Co., 
Ri MEOMA. 171. 

82. White v. Chicago, etc., R. Co., 
93 Nebr. 736, 141 NW 1038; Cox v. 
Chicago, etc., R. Co., 87 Nebr. 136, 126 
NW 999; International, etc., R. Co. v. 
Matthews, (Tex. Civ. A.) 158 SW 1048. 

83. Davis v. Wilson, (Tex. Civ. A.) 
241 SW 562; Payne v. Bradley, (Tex. 
Civ. A.) 238 SW 1103; Missouri, ete., 
R. Co. v. Long, (Tex. Civ. A.) 174 SW 
329; Galveston, etc., R. Co. v. Blum- 
berg, (HexmiCiv. AG) ALES SW 1184; 
St. Louis Southwestern R. Co. v. Con- 
ah (Mex. Ciy. A.) 142 SW 36; Gulf, 

, Rk. Co: v. Bennett, 59 Tex. ‘Civ. A. 
301" 126 SW 607. 

84. Ala.—Central of Georgia R. Co. 
v. Williams, 202 Ala. 496, 80 S 880; 
_ Alabama Great Southern, etc., R. Co. 
y. Franklin, 151 Ala. 376, 44 S 373. 

Ark.—Missouri, etc., R. Co. v. Green, 
172 be 423, 288 SW 908; Jonesboro, 
etc., Co. v. Darr, 148 Sw 491; Fen- 
ton’ a De Queen, etc., R. Co., 102 Ark. 
386, 144 SW 192; Midland Valley tay 


101 Ga. 116, 28 SE 599. 

Iowa.—Gibson v. Iowa Cent. R. Co., 
136 Iowa 415, 113 NW 927. 

Ky.—Southern RCo, va eorsy,th; 
64 SW 506, 23 KyL 942. 

Utah. —Pr eece v. Oregon Short Line 
R. Co., 48 Utah 551, 161 P 40. 

85. See supra § 1632. 

sé. Ala.—Southern - R. Co; Vv. 
Blankenship, 194 Ala. 368, 70 S 132 
[den certiorari 14 Ala. A. 261, 69 S 
591]; Louisville, etc., R. Co. v. Chris- 
tian Moerlein Brewing Co., 150 Ala. 
390, 43 S 728; Mobile, etc., R. Co. v. 
Borden Coal Co., 19 Ala. A. 481, 98 S 
815; Southern R. Co. v. Parkes, 10 
Ala. A. 318, 65 S 202; O’Rear v.,Man- 
chester Lumber cre 6 Ala. A. 461, 60 
S 462; Illinois Cent. Cosy. Bottoms, 
1 Ala. A. 302, 55 S 360. 

Ark.—-Kansas Cli, Rav Co. NV 
Walker, 71 SW 660. 

Fla.—-Atlantic Coast Line R. Co. v. 
Hillhouse, 64 Fla. 173, 60 S 339. 

Ga.—Southern R. Co. v. McMillan, 
1 Ga. 116, 28 SE 599. 

Ky.—-Hines v. Kough, 189 Ky. 806, 
225 SW 1082; Southern R. Co. v. For- 
sythe, 64 SW 506, 23 KyL 924. 

87. Effect of stock laws on stat- 
utory presumption of negligence see 
supra § 1637. 

88. See statutory provisions; and 
Animals §§ 570-653. See also supra 
§§ 1460, 1461, 1479. 

89. St. Louis, ete., R. Co. v. Hard- 
esty, 86 Okl. 682, 129 P 739. 


etc., 


Louis\ietes “Ri /Co., V6. Mo. cod. 

92. Illinois Cent. R. Co. v. Finni- 
gan, 21 Ill. 646. 

93. Toledo, ete., R. Co. vy. Stevens, 
63 Ind. 337. 

94. Ohio, etc., R. Co. v. Taylor, 27 
Til. 207. 

95. Southern R. Co. v. Blankenship, 
194 Ala. 368, 70 S 132 [den certiorari 
14 Ala. A. 261, 69 S 591]. 

96. (Todd v. Pacific Ry, ietesy Co, 759 
Ore249 110PP Bole Pat Fees ON! 

97. See passim supra §§ 1134-1187. 

98. See supra § 1191. 

99. Mobile, etc., R. Co. v. Borden 
Coal Co., 19 Ala. A. 481, 98 S 315. 

1, 2 Quanah> jetc., IR (Co; eva Erice, 
(Tex. Civ. A.) 192 SW 805. 

2. See Negligence § 754. 

3. See Negligence § 755. 

4. Fla.—Atlantic Coast Line R. Co. 
v. Peeples, 56 Fla. 145, 47 S 392. 

Minn.—Vinson vy. Chicago, ete., R. 
Co., 47 Minn. 265, 50 NW 228. 

Or.—Jackson v. Sumpter Valley R. 
©0750) Or.455, 03: 2 356. 


etc., 


R. Co., 25 W. Va. i 

Alta. Quast v. Grand Trunk Pac. 
R. Co., 9 Alta. L. 496, 28 DomLR 343, 
34 WestLR 540, 10 WestWkly 671. 

Man.—Rogers v. Grand Trunk Pac. 
R..Co., 22 Man. 349; Parks v. Canadi- 
an Northern R. Co., 21 Man, 103 

5. See infra text and note 6. 

6. Stewart v. Burlington, ete, R. 
Co., 32 Iowa 561. 
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Canadian law,’ the burden is upon the railroad to 
prove the injured animal to have been at large,*® 
and that it was at large through plaintiff’s willful 
act,® which burden is not discharged by proof of 
mere negligence on the part of plaintiff in caring 
for the injured animal.?° 

Burden on plaintiff. In jurisdictions following the 
minority rule,!! the burden is on plaintiff to show 
that he was not guilty of contributory negligence.” 
Accordingly, it has been held that, where the animal 
injured was in charge of or under the control of the 
owner or some person representing him, the burden 
is upon plaintiff to show the absence of contributory 
negligence.4* But also in this group, in states fol- 
lowing the common-law rule as to animals running 
at large but modifying it to the extent of holding 
that the mere fact that an animal is unlawfully at 
large does not, as between the owner and the rail- 
road, constitute contributory negligence unless done 
under circumstances making the injuries the natural 
and proximate result of the act,1* it has been held 
that the burden of proving the circumstances that 
make the allowing of animals to run at large con- 
tributory negligence in a particular case is upon the 
railroad company.1*> Where the animal injured was 
at large, which, under the general law, was unlawful 
unless authorized by the town where the injury oc- 
curred, the burden of showing such an exemption 
from the operation of the general law is upon plain- 
bytes 


7. See supra § 1579. 
8. Maves vy. Grand Trunk Pac. R. 


21. 
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Cal.—McCoy v. California Pac. 
R. Co., 40 Cal. 532, 6 AmR 623. 


[§§ 1643-1645 


[§ 1644] (2) As to Particular Elements of Lia- 
bility—(a) Fences and Cattle Guards—aa. Contrac- 
tual Liability. In an action to recover for injuries 
to plaintiff’s animals based on defendant railroad’s 
failure to fence its track in accordance with its agree- 
ment to do so,t? a presumption of the existence of 
such agreement is raised by proof of the maintenance 
of such a fence for the prescriptive period of twenty 

ears.1§ 

[§ 1645] bb. Statutory Liability i in General.19 In 
an action under the statute based upon the failure of 
a railroad company to fence its tracks, no proof of 
negligence is necessary,?° so that ordinarily a prima 
facie case for plaintiff is made by proof of plaintiff’s 
ownership, the injury, and a failure to fence at the 
place in question,?+ and the burden is upon defend- 
ant to show any facts or circumstances relieving it 
from this duty,?? unless such facts appear from 
plaintiff’s evidence.2* It is generally held that the 
burden is upon plaintiff to show that the road was 
not fenced?* at the place where the animal came 
upon the track,?*® although in some states the statute 
is construed as placing the burden on defendant to. 
show that the road was fenced.*® The general rule 
applied to actions under particular statutes is that 
plaintiff has the burden of proving every fact nec- 
essary to bring the case within the application of 
the particular statute upon which the action is 
based,?” as, for example, that the railroad’s failure 
to fence was at a place where it was required to 


_ [a] In Iowa (1) the statute mak- 
ing railroads liable for injuries to. 


Co., 6 Alta. L. 396, 14 DomLR 70, 25 
WestLR ESSE Krenzenbeck v. Canadi- 
an Northern R. Co., (Sask.) 14 CanR 
Cas 226, 13 WestLR 414. 

9. Maves v. Grand Trunk Pac. R. 
Co., 6. Alta. L. 396, 14 DomLR 70, 25 
WestLR 503; Stitt v. Canadian North- 
ern R. Co., 23 Man. 43. 

10... Mee v. Grand Trunk Pac. R. 
Co., 6 Alta. L. 396, 14 DomLR 70, 25 
WestLR Eos 

11. See Negligence § 759. 

12. Illinois Cent. R. Co. v. Trow- 
bridge, 31 Ill. A. 190; Perkins v. East- 
ern, Re) 'Coz;, .29. Me. 307, 50 AmD 580; 
Cross v. New York Cent., CLC EY. Co., 
123 NYS 908. 

[a] In Idaho (1) an earlier case 
laid down the rule of the text. Haner 
v. Northern Pac. R. Co., 7 Ida. 305, 62 
P 1028. (2) This case is no longer 
in accord with the rule generally in 
this state. See Negligence § 755 text 
eo wl 49 [a]; § 756 text and note 

{b] In Indiana (1) the rule of the 
text still applies in actions to recov- 
er for injuries to personal property 
(Indianapolis, etc., R. Co. v. Caudle, 
60 Ind. 112), (2) although it has been 
changed by statute in actions for per- 
sonal injuries or death (see Negli- 
gence § 759 text and note 16 [a]). 
: 13. Illinois Cent. R. Co. v. Trow- 
bridge, 31 Il]. A. 190. 

14. See supra § 1577. 

15. Cairo, etc., R. Co. v. Woosley, 


85, Ill. 370. 

16. Perkins v. Eastern R. Co., 29 
Me. 307, 50 AmD 589. 

17. See supra § 1472. 

18. Titus v. Pennsylvania R. Co., 
“ese J. L. 157, 92 A 944, AnnCas1917B 

19. Cross references: 


Absence of fence as Be oe of 
negligénce see supra § 1 

Effect of failure to Ey ancdaet and 
maintain fence as related to stat- 
utory presumption of negligence see 
supra § 1 

Failure to fence as negligence in ac- 
tions based on negligence see su- 
pra § 1469. 
20. See supra § 1628. 


Ill.—Rockford, ete., R. Co. v. Lynch, 
67 Ill. 149. 

Iowa.—Daily v. Chicago, etc., R. Co., 
121 Iowa 254, 96 NW 778. 

Kan.—Missouri Pac. R. Co. v. Bax- 
ter, 45 Kan. 520, 26 P 49; Missouri 
Pac. R. Co. v. Bradshaw, 33 Kan. 533, 
(Ce Sale 

Mo.—Cox v. Atchison, ete., R. Co., 
128 Mo. 362, 31 SW 38; Walther v. Pa- 
Cities RECO. 255) Mo. C2 Collins ves 
St. Louis, ete., R. Co., (A.) 181 SW 591; 
Acord v. St. Louis Southwestern R. 
Co., 113 Mo. A. 84, 87 SW 537 

22. I1l.—Toledo, ete, R. 
Pence, V1 Ill. £74 

Ind.—Cincinnati, etc., R. Co. v. Par- 
ker, 109 Ind. 235, 9 NE 787; Evans- 
ville, etc., R. Co. v. Mosier, 101 Ind. 
597, 1 NE 197; Louisville, etc., R. Co. 
v. Clark, 94 Ind. 111; Indianapolis, 
ete., R. Co. v. Lindley, 75 In'd. 426; 
Louisville, ete., R. Co. v. Whitesell, 
68 Ind. 297; Indianapolis, etc., R. Co. 
v. Penry, 48 Ind. 128; Cleveland, etc., 
He Co. v. Miller, 40 Ind. A. 165, 81 NE 

is 

Kan.—Union Pac. R. Co. v. Dyche, 
28 Kan. 200. 

Mo.—Hamilton v. Missouri Pac, R. 
Co., 87 Mo. 85. 

Oh.—Cincinnati, etc., R. Co. v. Hoff- 
hines, 46 Oh. St. 643, 22 NE 871. 

Tex.—Missouri, ete., R. Co. v. Wil- 
lis, (Civ. A.) 52 SW :625: ‘Guif, ete, 
R. Co. v. Adams, (Civ. A.) 24 SW 834; 


CO. 


Texas, etc., R. Co, v. Mitchell, 2 Tex. 
Ay Civ, Cass 373% 
23. Gilpin v. Missouri, etc., R. Co., 


197 Mo. 319, 94 SW 869; Spooner vy. 
ce wots Southwestern R. Co., 66 Mo. 


24 Cal.—Wills v. Southern Pac. 
Gos. dla ACT 23. Olge oOle 

Ind.—Evansville, ete., R. Co. v. Mo- 
sier, 101 Ind. 597, 1 NE 197; Indian- 
apolis, ete., R. Co. v. Lindley, 75 Ind. 
426; Indianapolis, ete., «R. Co: wv 
Means, 14 Ind. 30. 

Mass.—Baxter v. Boston, etce., R. 
Co., 102 Mass. 383. 

Mo.—Summers v. Hannibal, ete., R. 
Co., 29 Mo. 

Wis.—Lawrence v. Milwaukee, etc., 
R. Co., 42 Wis. 322. 


stock occasioned by their failure to 
fence provides that ‘in order to re- 
cover it shall only be necessary for 
the owner to prove the injury or de- 
struction of his property,’ and under 
this provision it has been held that 
proof of the injury makes a prima 
facie case for plaintiff and places the 
burden upon defendant to show the: 
building of a good and sufficient fence. 
Brentner v. Chicago, etc., R. Co., 68 
Iowa 530, 23 NW 245, 37 NW 605. 
(2) But in later cases, without ex- 
pressly deciding what is essential to. 
establish a prima facie case for plain- 
tiff, it has been held that the provi- 
sion quoted must be construed with 
other parts of the statute and that it 
is not sufficient merely for plaintiff to. 
prove the injury or destruction of the 
property. Wall v. Des Moines, ete., 
R. Co., 89 Iowa 193, 56 NW 436; Man- 
well v. Burlington, etc., R. Co., 80 
lowa 662, 45 NW 568. 

25. See infra § 1647. 

26. Texas Cent. R. Co. v. Childress, 

64 Tex. 346; Ft. Worth, etc., R. Co. v.. 
Jenkins, (Tex. Civ. A.) 252 SW 189; 
International, UCL, ER. Cov. Merideth,. 
(Lex Civ, A.) 137 SW 922; Interna~ 
tional, ‘etc., R-.Coisv, Seiders, 50 ‘Tex. 
Civ. A. 568, 110 SW 997; Texas Cent. 
EGTConrv. Pruitt, 49 Tex. Civ. A. 370, 
110 SW 966; Louisiana Western Bx- 
tension R. Co. v. Deon, (Tex. Civ. A.) 
56 SW 104; Texas, etc., R. Co. v. Mil- 
1 Tex. A. Civ. Cas. § 262. 
. Southern Pac. Co., 31 
Cal. UN. 7123, 161 P 501; Baxter-v. Bos- 
ton, ete., Rm Corp., "102 Mass. 383; 
Summers vy. Hannibal, etce., R. Co., 29 
Mo. A. ; 

[a] Frightening’ animals.—Under 
the statute making railroads liable 
where their tracks are not fenced for 
injuries due to animals being fright- 
ened by passing trains and running 
upon bridges or trestles or into fences 
or other obstructions, the burden is 
upon plaintiff to show: First, that 
the animal went upon the track ata 
place not fenced as required by law; 
second, that it was frightened by a 
locomotive or train of cars; and third, 
that it was injured by running upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fence,?* or that he is a person entitled to the benefit 
of the statute,?® or that the facts entitling him to 
the recovery of double damages existed.°° In an 
action under the statute to recover damages occa- 
sioned by the railroad’s failure to fence, the burden 
is upon plaintiff to show that the injury was a con- 
sequence of the absence of the fence,*! or of a suffi- 
cient cattle guard;** but where the injury and fail- 
ure to fence are shown, plaintiff will be aided by a 
presumption that one was oceasioned by the other 
in the absence of evidence on that point.** Where 
defendant admits its failure to fence but seeks to 
avoid lability therefor on the ground of plaintiff’s 
agreement to maintain the fence and his receipt of 
compensation therefor,** or on the ground that, even 
if a lawful fence had been constructed and main- 


tained, it could not have restrained the particular 


animal that was injured,*° the burden is on it to 
establish these affirmative defenses by proof, there 
being in the latter case a presumption that a good 
and lawful fence such as the company is required to 
construet will exclude all domestic animals.*° 

[§ 1646] cc. Places Required To Be Fenced. If 
the statute by expressed terms requires fencing only 
at certain places or excepts certain places,** the bur- 
den is upon plaintiff to show that the place in ques- 
tion was one which the company was required to 
fence,** or was not one of the places excepted,*® 
although in proving that the place of injury was not 
in a village or town plaintiff need only show that 
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it was beyond the group of houses composing the 
village or town,‘® the burden being on defendant to 
show that the village or town extended beyond the 
houses if such was the fact.41 If the place is one 
impliedly excepted, as distinguished from the places. 
expressly excepted,*? the burden is upon defendant 
to show that it was one which could not lawfully or 
properly have been fenced,**® as, for example, where 
maintenance of fences or cattle guards would en- 
danger the lives or safety of the company’s em- 
ployees,** or would obstruct the public highway,*° 
unless such facts appear from plaintiff’s own evi- 
dence.*® If defendant bases its claim of immunity 
from obligation to fence in the fact that the acci- 
dent happened on station grounds, the burden rests 
on it to show the extent of space necessary to be 
kept open for station purposes.4* The mere fact 
that the railroad has fenced a part of its track at a 
place where it was not obliged by law to fence does 
not furnish any ground for a presumption that the 
railroad has made a trap by so doing.#® 

[§ 1647] dd. Place of Entry.*® Since the place 
of entry governs the hability,®® the burden is upon 
plaintiff to show that the animal came upon the track 
at a place where it was not fenced,°! circumstantial 
evidence from which the fact can be legitimately 
inferred being sufficient for that purpose.°? If there 
is no evidence as to where the animal came upon the 
track, it will be presumed that it came upon the 
track at the place where it was killed or injured,°* 


or against one of the places or ob- 
structions named. Yeager v. Chicago, 
etc., R. Co., 61 Mo. A. 594 (where an 
animal was injured by going on de- 
fendant’s bridge, plaintiff could not re- 
cover in the absence of proof that it 
was frightened by a train and went 
upon the bridge for that reason). 

28.. See infra § 1646. 

29. Wills v. Southern Pac. Co., 31 
Cale cA. 723, 161 Pb0Ly; Summers |v. 
Hannibal, ete., R. Co., 29 Mo. A. 41. 

30. Johnson v. Kansas City South- 
ern R. Co., (Mo. A.) 200 SW 685; Lynn 
Waste. owis, tc. in. -Co,, £64 Mo. A. 
445, 146 SW 451; McCullough v. Wa- 
bash R. Co., 160 Mo. A. 342, 142 SW 
Doi Hires ve St. Louis, ete, R. Co., 
Lote Mo. A. 46, 137 SW 60 

31. Lawrence v. Milwaukee, etc., 
R. Co., 42 Wis. 322. 

82. Miller v. eee, ete. KR. Co., 
180 Mo. A. 209, 167 SW 1160 

33. Walther v. Decifie SEs, @oz, 15) 
Mo. 27." hantz Vv. St.. Louis, etc., R. 
Co., 54 Mo. 228; Fickle v. St. Louis, 
ete., R. Co., 54 Mo. 219; Wood v. Kan- 
sas City, etc., R. Co., 48 Mo. A. 294. 

34.. Toledo, etc., R. Co. v. Pence, 71 
Hit toledo, etc. KR. Co. v. Pence, 
68 Ill. 524; Cincinnati, CLC COS ty: 
Hoffhines, "46 Oh. St. 643, 22 "NE 871. 

35. Missouri Pac. RR. Co. v. Baxter, 
45 Kan. 520, 26 P 49; Missouri Pac. R. 
Conv, Roads, 33 Kan, 640,77 BP. 213); 
Missouri Pac. R. Co. v. Bradshaw, 
west. 530, 6 © 917; 

86. Missouri Pac. R. Co. v. Baxter, 
45 Kan. 520, 26 P 49. 

87. See statutory provisions; and 
supra §§ 1486-1501. 

38. Montgomery v. Chicago, etce., 
RaCO, 00 Lda. 60%, 217 © GOS Clardy. 
Veet. MOUS, RevG., piv. (CO., 73 Mo. 56. 

39n sOhioO;, etc. R.. Co. Vv. Baylor, 27 
Ill. 207; Kyser v. Kansas City, etc., 
= (Cos, 56 Iowa 207, 9 NW 133; Com- 
stock v. Des Moines Valley R. "Co., 32 
Iowa 376. 
ae Gifon 15s OO, Vie Ueaeboy  2y/ 


41. Ohio, etc., R. Co. v. Irvin, su- 


42. See supra § 1486 et seq. 

43. Ind.—Chicago, etc., R. Co. v. 
Modesitt, 124 Ind. 212, 24 NE 986; Ft. 
Wayne, éte., re OOn Va ‘Herbold, 99’ Ind. 
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91; Chicago, etc., R. Co. v. Ness, 56 
Ind. A. 285, 105 NE 250. 

Mich. —Flint, etc., R. Co. v. Lull, 28 
Mich. 510. 

Mo.—Holdaway v. St. lLouis-San 
Francisco R. Co., (A.) 269 SW 641; 
Schoonover v. St. Louis, etc., R. Co., 
207 Mo. A. 489, 233 SW 489; Dabbs v. 
Kansas City Southern R. Co., (A.) 202 
SW 276 

Okl.—Missouri, ete., R. Co. v. Ban- 
dy_ tip Oklcog 181 P 313 

Tex.—International, etc., 15g COLOR ORs 
Cocke, 64 Tex. 151; St. Louis South- 
western R. Co. v. Buice, (Commn., A.) 
275 SW 996 [rev (Civ. A.) 262 SW 
558]; Davis v. Etter, (Civ. A.) 246 
SW 603; Dunaway v. Lancaster, (Civ. 
A.) 241-SW 577; -Ft. Worth, etc., R. 
Co. v. Decatur Cotton Seed Oil Co., 
(Give A.) 198 SW 392: Houston, ‘ete,; 
R. Co. v. Holbert,. (Civ. A.) 182 SW 
1180; Internationa], etc., R. Co. v. 
Williams, (Civ. A.) 175 SW 486; St. 
Louis, ete., R. Co. v. Dawson, (Civ. 
A.) 174 SW 850; St. Louis, ete, R. 
Co. v. Knowles, (Civ. A.) 171 SW 245; 
International, etce., R. Co. v. Meri- 
ey (Civ. 7X.) 137 SW 922: Gulf, ete., 
R. Co. v. Weems, (Civ. A.) 38 SW 1028: 

“The burden of showing that the 
track could not be guarded by cattle- 
pits, or fences, without endangering 
the safety of its employees, was on 
the defendant’ for the statute makes 
no exceptions, but declares, in gen- 
eral terms, that it is the duty of a 
railroad company to fence its track. 
The court has, however, so construed 
the statute as to engraft upon it some 
exceptions. It was, therefore, incum- 
bent upon the appellant to show af- 
firmatively that the place where the 
animals entered was one that it could 
not fence without endangering the 
safety of its employees.” Chicago, 
etc., R. Co. v. Modesitt, 124 Ind. 212, 
213, 24 NE 986. 

44. Chicago. ete., R. Co. v. Mode- 
aiittelsupra,. Loledo, ete. Ri Coz vi 
Jackson, 5 Ind. A. 547, 32 NE 793; 
Pennsylvania Co. v. Lindley, 2 Ind. A. 
111. 28 NE 106; Cox v. Atchison, etc., 
R. Co., 128 Mo. 362, 31 SW 3. 

45. Jeffersonville, ete, R. Co. v. 
O’Connor, 37 Ind. 

[a] Railroad bridge abutments.— 


Southern R. Co., 


Where a railroad bridge abuts direct- 
ly upon a highway so that a cattle 
guard could not be constructed out- 
side of the bridge without obstruct- 
ing the highway, the burden is upon 
defendant to show that in the con- 
struction of the bridge it had adopted 
all precautions to prevent animals 
passing thereon from the highway 
consistent with the proper conduct of 
its business and the safety of its 
trains and passengers. Cincinnati, 
ete., R. Co. v. Jones, 111 Ind, 259; 12 
NEVIS: 

46. Spooner v. St. Louis South- 
western R. Co., 66 Mo. A. 32. 

47. Dickinson v. Stewart, 70 Okl. 
271, 174 P 233; Roberts v. Salt Lake, 
etc: R. Co. 53° Utah 307 U76eP reo or 

48. Bowers v. Chicago, ete, “RCo, 
61 Mont. 200, 201 P 825. 

49. Where fence was defective see 
supra 1468. 

50. See supra § 1480. 

51. Louisville, etc., R. Co. v. Good- 
bar, 102 Ind. 596, 2 NE 337, 3 NE 162; 
Lake Erie, etc., R. Co. v. Kneadle, 94 
Ind. 454; Johnson vy. Kansas City 
(Mo. A.) 200 SW 
685; Le Master v. Butler County R. 
Co;, (Mo. A.) 190 (SW 383) lynn ive 
St. Louis, etc., R. Co., 164 Mo. A. 445, 
146 SW 451. 

52. Evansville, ete., R. Co. v. Mo- 
sier, 101 Ind. 597, 1 NE 197. 

53. Colo.—Denver, etc., R. Co. v. 
Wright, 64 Colo. 310, 171 P 499. 

Ill.—St. Louis, ete., R. Co. v. Cas- 
ner, 72 Ill. 384. 

Ind.—Jeffersonville, ete., R. Co. v. 


| Chenoweth, 30 Ind. 366. 


Mo.—Jantzen v. Wabash, etce., R. 
Co., 838 Mo. 171; Dorsey v. Chicago, 
eter, CRs (Co. VL TS, Mosc An 150, 8 tS Siw: 
1065: Green v. Kansas City South- 
ern R. Co., 142 Mo. A. 67, 125 SW 865; 
Sowders v. St. Louis, ete., R. Co., 127 
Mo. A. 119, 104 SW 1122; Acord vy. 
St. Louis Southwestern R. Co., 113 
Mo. A. 84, 87 SW 5387: Bumpas v. Wa- 
bash, ete., R. Co., 103 Mo. A. 202, 77 
SW 115; Kimball v. St. Louis, ete., 
Ry Co:, 99 Mo. A. 335, 73 SW 224; EHI- 
Tisai ‘Mississippi River, ete;, Ro .Co., 
89 Mo. A. 241; Fraysher v. Missis— 
sippi River, etc., R. Co., 66 Mo. A. 
bye Kinion vy. Kansas City, etc.;. es 
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and consequently that if this was a place which 
should have been fenced the company is liable.®* On 
the other hand, if there is no evidence as to the place 
of entry and it is shown that the place of injury was 
one not required to be fenced, it is also presumed 
that the company was not required to fence where 
the animal entered.°®> The presumption that the 
place of injury was also the place of entry is a re- 
buttable one,®® and where there is proof of the place 
of entry, there is no occasion for indulging in any 
presumption.®? . 

[§ 1648] ee. Defects. In an action based upon a 
failure of the railroad company to maintain fences 
and cattle guards in a proper state of repair,°* the 
burden is upon plaintiff to show their insufficiency,*?® 
that the animal came upon the track through or over 
such defective fence or cattle guard,®° that the place 

where the animal came upon the track by reason of 
such defect was one which the company was required 
to fence;*! but this being shown the burden is upon 
defendant to show a sufficient reason for failing prop- 
erly to maintain a fence at the place in question.®? 
Where it is shown that an animal escaped from an 
adjoining inclosure through a fence which defend- 
ant was bound to maintain and which at some places 
was defective and at others sufficient, it will be pre- 
sumed in the absence of evidence to the contrary 
that the animal escaped at the place where the fence 
was insufficient.°* 

Where liability is limited to cases of collision be- 
tween the animal and the train after the animal came 
upon the track through a defective fence,°* the bur- 
den is on plaintiff to prove not merely the defect, but 
negligence in the operation of the train where the 
injuries were received in some way other than in a 
collision with the train.®® 

Knowledge of defect on the part of the railroad 
necessary to charge it with neglect in maintenance 
of a fence or cattle guard®® will be presumed with 
out proof of actual notice, where the defect is shown 
to have existed for an unreasonable length of time.°? 

[§ 1649] (b) Crossings, Gates, and Bars. In an 
action for injury to an animal based upon the defec- 
tive condition of a crossing, the burden is upon plain- 
tiff to show that the injury occurred at the crossing 
and by reason of its defective condition ;°* and plain- 
tiff is not relieved of that burden by a statute requir- 
ing railroads to erect and maintain fences with farm 
crossings and gates wherever reasonably necessary 


Co., 39 Mo. A. 382. 61. 
Or.—Eaton v. Oregon R., etc., Co.,| 73 Mo. 576. 
19 Or. 371, 24 P 4138. 62. 
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Clardy v. St. Louis, etc., R. Co., 


Cincinnati, etc., R. Co. v. Ford, 


ant 1647-1650. 


and imposing liability on them for failure to do 
so;°® but where the defective condition and the 
railroad’s knowledge of it for a long enough time 
to have remedied it are shown, the burden is on the 
railroad to show that the defective condition was 
not the cause of the injury.’7° Where a statute re- 
quiring an opening in a railroad fence for the con- 
venience of the owner of land through which the 
railroad passes makes no provision as to the nature 
or kind of opening but leaves that detail to be deter- 
mined by the landowner and railroad,’! there is a 
presumption of the adequacy and sufficiency of the 
opening in the absence of evidence to the contrary ;*7 
but where a gate is shown to have been below the 
standard required by statute, and that the animal 
broke down the gate and went onto the track and 
was killed, plaintiff is relieved of the burden of show-, 
ing that the railroad’s negligence caused the injury,** 
especially where the statute itself provides that proof 
of damage and violation of the statute shall consti- 
tute a prima facie case.*4 

Open gates or bars. In an action for injury to 
animals which went upon the track through a gate 
or bars in the railroad fence,’* the burden of proof 
is upon plaintiff to show that it was open through 
defendant’s ,fault,*® either by being left open by 
defendant,’ or by being open because of a defective 
condition which was known or should have been 
known to defendant.7® If the railroad does show 
that the gate, although equipped with defective fast- 
enings, was shut and securely fastened a short time 
before the accident, there is no presumption that the 
defective condition was the proximate cause of the 
injury.7®° The burden of showing that the gates 
were left open by the landowner or third person is 
upon the railroad.*° But where it appears that the 
gates had been left open,*? or the bars had been left 
down by some third person, the burden is on plain- 
tiff to show that the condition had existed for such 
a length of time after the company knew or should 
have ‘known of it as to charge it with negligence i in 
not remedying the situation. ‘82 

[§ 1650] (c) Rate of Speed.8? In an action to 
recover for injury to an animal on the ground of neg- 
ligence in running a train at a rate of speed in viola- 
tion of an ordinance, plaintiff has the burden of prov- 
ing that the ordinance was in force at the time of 
the injury,®* and in the absence of statute that the 
injury was directly due to such excessive rate of 
cisco R. Co., 120 Kan. 585, 245 P 115. 


_74 Roman v. St. Louis-San Fran- 
cisco. R.. ‘Co.,. supra. 


54. St. Louis, etce., R. Co. v. Cas-| 89 Ind. 92; Harper v. Chicago, etc., 75. Duty to keep gates and bars 
ner, 72 Ill. 384; Lepp v. St. Louis, | R. Co., 161 Iowa 592, 148 NW _529 [re- | closed see supra §§ 1521, 1522: 
etc., R. Co., 87 Mo. 139; Jantzen v.|ferring to conflict in prior Iowa 4e- 76. ‘Johnson vy. Chicago, ete., R. Co., 
Wabash, ete., R. Co., 88 Mo. 171; Kin-| cisions and_explaining Latta y. Illi-|55 Iowa 707, 8 NW 664; Cornett Vv. 
jon v. Kansas City, etc., R. Co., 39] nois Cent. R. Co., 151 Iowa 244, 130} Chicago, ete., ReeCos, 184 Mo. A. 463, 


Mo. A. 574; Duke v. Kansas City, etc., 
Rs, Co.,. 89 Mo.) A.’ 105; 


NW 1059]. 
McGuire v. 63. 


Leyden v. New York Cent. R. | etc., 


171 SW 15; Cross v. New York Cent., 


mR Co., 123 NYS 908; St. Louis, 


Missouri Pac. R. Co., 23 Mo. A. 325. Co}, 66; Mun. 11408 NMS hs. etc., R. Co. v. Adams, 24 Tex, CIV AS 
55. Lake Erie, etc., R. Co. v. 64 See supra § 1484. 231. 58 SW 1035. v 

Kneadle, 94 Ind. 454. ‘ 65. Missouri). 6tcyy. b.. CO... Vv. -Orr: 77. Ridemore vy. Wabash, ete, R 
56. Sowders v. St. Louis, etc., R.| (Tex. Civ. A.) 272 SW 343. Co., 81 Mo. 227. ad s 

Co., 127 Mo. A. 119, 104 SW 1122. 66. See supra § 1511. 78. Johnson y. Chicas ote Rao: 
57. Lynn v. St. Louis, etc., R. Co., 67. 55 Iowa 707, 8 NW 6 : v 


164 Mo. A. 445,.146 SW 451; MeCul- 
lough v. Wabash R. Co., 160 Mo. A. 68. 
342, 142 SW 357; Creson v. Missouri, 
etc., R. Co., 152 Mo. A. 197, 183 SW 57. 69. 

58. See supra §§ 1509-1513. 

59. Smead v. Lake Shore, etc., R. 70. 
Co., 58 Mich. 200, 24 NW 761; Morri- 
son v. New York, etc., R. Co., 32 Barb. 71. 
(CN. Y.) 568; Midland Valley Re (Co, 
v. Bryant, 37 Okl. 206, 1381 P 678. 72. 


CQ oe) Barbe CN. YY.) 563? 73. 


Varco v. Chicago, etc., R. Co., 
30 Minn, 18, 13 NW 921. ; 
Croddy v. Chicago, etc., R. Co., 
91 Iowa 598, 60 NW 214. 80. 
Cross v. New York Cent., etc., 
R. Co., 123 NYS 908. 

Johnson v. Southern Pace. Co., 
11) Cal;'Al 278) LO4NP ASE 82. 
See statutory provisions; and 
supra § 1516 et seq. 
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speed ;®° but: in some jurisdictions, where it is shown 
that am animal was injured by a train while running 
at a prohibited rate of speed, a presumption arises 
that the injury was the result of the company’s neg- 
ligence,®® and the burden is upon the railroad to rebut 
2t.8* 

[§ 1651] (d) Signals and Lookouts**—aa. In 
General. In an action based upon a failure to give 
crossing signals as required by statute,*® the burden 
is upon plaintiff to show that the signal was not giv- 
en,®® and also that such omission was the cause of 
the injury complained of,®! and the burden of estab- 
lishing his case remains on plaintiff throughout, not- 
withstanding the burden of going ahead with the 
evidence shifts after establishment of a prima facie 
case.°? However, where the statute so provides,®* 
the burden is upon defendant to show that the omis- 
sion was not the cause of the injury.°* Under stat- 
utes making proof of the injury p..ma facie evidence 
of negligence and placing the burden of proof upon 
the company to show that all the statutory require- 
ments were complied with,®® the burden is upon the 
company to show that the signals were given,®® and 
that a proper lookout was maintained,®* or that a 
failure to give signals was not the cause of the in- 
jury;®° and in the absence of statute it has been 
held sufficient to constitute a prima facie case to 
show that the animal was on the track where it could 
have been seen, if a proper lookout had been main- 
tained, for a distance within which the train might 
have been stopped.®® But no presumption of neg- 
ligent operation in failure to keep a lookout for stock 


‘arises from uncontradicted proof of the necessary 


attention of train employees to performance of their 
paramount duty to protect property intrusted to 
them.t Under a statute requiring crossing signals 
in towns and villages but not in cities,? a place of 
village size will be presumed to be a village in the 
absence of evidence of its incorporation as a city.® 


85. Decker v. Chicago, etc., R. Co., 
187 Mo. A.. 207, 172 SW 1168;  Did- 
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burden upon defendant to show that 
the omission was not the proximate 99. 
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[§ 1652] bb. Precautions as to Animals Seen on or 
near Track.* In the absence of statute, if the animal 
injured was wrongfully upon the track, the burden is 
upon plaintiff to show that defendant’s servants saw 
the animal in peril in time to have avoided the in- 
jury,’ and negligence on the part of the railroad 
company after the animal was discovered;® and in 
such case no presumption that the servants saw the 
trespassing animal in time to save him arises from 
the fact that the track was straight and the view 
unobstructed.’ Nor is there any presumption of 
defendant’s knowledge of plaintiff’s crossing the 
track with his animals from a few instances of the 
crossing of other herds of cattle. But the fact. 
of the collision of the train and animal and the speed 
of the train furnish ground for the presumption that 
the animal was on or near the track a long enough 
time. before being struck to give the railroad em- 
ployees opportunity to avoid the accident.® Ordi- 
narily, in any case where the question is whether de- 
fendant was negligent in failing to stop the train 
after discovering the animal upon the track, the 
burden of proof is upon plaintiff;1° but it has been 
held that, where the evidence shows that an animal 
ran along the track in front of the train for a dis- 
tance within which a train could ordinarily be stop- 
ped, if there were any circumstances in the particu- 
lar case making it unsafe or impracticable to stop 
the train, the burden is upon defendant to show this 
fact.+1 

[§ 1653] (3) Recovery of Attorney’s Fees. Where 
recovery is sought under a statute allowing attorney’s 
fees to plaintiff on proof of certain facts, 12 the bur- 
den is on plaintiff to prove the facts authorizing re- 
covery of an attorney’s fee,1® and as to what would 
be a reasonable fee under the cireumstances.!* So 
where the statute allows recovery of an attorney’s 
fee for failure to post notice of the injury or for 
failure or refusal to pay within the time fixed by stat- 


190 Mo. A. 213, 176 SW 261. 


man v. Michigan, Cent. R. Co., 5 Oh. 
S&CP 140, 7 OhNP 380. 

86. Toledo, etc., R. Co. v. Deacon, 
Gop Will oe hchiCaeo, et. Pkt COn V- 
Zerbe, 110 Ill. A. 171; Cleveland, etc., 
R. Co. v. Ahrens, 42 Ill. A. 4384; St. 
Louis, etc., R. Co. v. Morgan, 12 Ill. 
A. 256; Union Pac. R. Co. v. Rassmus- 
sen, 25 Nebr. 810, 41 NW 778, 13 Am 


SR 527. ; 
87. Toledo, etc., R. Co. v. Deacon, 
Gor lita. Gade: Chicago, Ete: ote COun We 


Smedley, 65 Ill. A. 644; St. Louis, etc., 
R. Co. v. Morgan, 12 Til. A. 2506. 

88. Evidence in rebuttal of statu- 
tory presumption of negligence see 
supra § 1635. 

89. See supra § 1531. 

90. Quincy, etc, R. Co. v. Well- 
hoener, 72 Ill. 60; Summerville v. 
Hannibal, ete., R. Co., 29 Mo. A. 48. 

[a] Bell or whistle.—If the stat- 
ute requires a bell ‘or’ whistle to be 
sounded plaintiff must show that both 
were omitted. Summerville vy. Hanni- 
bal, etc., R. Co., 29 Mo. A. 48. 

91. Quincy, ete. R. Co. v. Well- 
hoener, 72 Ill. 60; St. Louis, etc., R. 
Cow van Uurst) 25) Til. VAY isi; Terre 
Haute, etc., Rai@omky: Tuterwiler, 16 
TieeAT On si Oxas, Gtr. TCOR,. sVe 
Bailey, (Tex. Civ. A.) 150 SW 962. 

92. Kerby v. Oregon Short Line R. 
Co., 45 Ida. 636, 264 P 377. 

93. See statutory provisions. 

94. Orcutt v. Pacific Coast R. Co., 
85 Cal. 291, 24. P 661. 

[a] In Missouri (1) under the stat- 
ute as amended in 1881, proof that an 
animal was injured by a train at a 
public crossing and that the statutory 
_ signals were not given makes a prima 
' facie case for plaintiff and places the 


cause of the injury (Roberts v. Walk- 
er, 113 Mo. A.*6, 87 SW 601; Atter- 
berry v. Wabash, etc., R. Co., 110 Mo. 
A. 608, 85 SW 114; Barr v. Hannibal, 
etc., R. Co., 30 Mo. A. 248; Smith v. 
Wabash, etc., R. Co., 19 Mo. A. 120) 
(2) unless plaintiff's own testimony 
discloses this fact (Atterberry v. Wa- 
bashy sete: arr. Cow supra)io ne) eine 
the presumption may be rebutted, and 
whether it has beén overcome by de- 
fendant’s evidence is a question for 
the jury. Barr v. Hannibal, etc., R. 
Co., supra. (4) Prior to this amend- 
ment it was held that the burden was 
upon plaintiff to show some connec- 
tion between the omission to give the 
signal and the injury complained of 
(Holman v. Chicago, etc.; R. Co., 62 
Mo. 562; Stoneman vy. Atlantic, etc., 
R. Co., 58 Mo. 503 [dist Howenstein v. 
Pacific BR. Co., 55° Mo. 3837), (6) but 
that if there was any evidence tending 
to show this it became a question for 
the jury (Alexander v. Hannibal, etc., 
R. Co., 76 Mo. 494; Goodwin v. Chi- 
Gago, etc., R:)Co., 75 Mo. 73). (6) and 
it was subsequently held sufficient to 
make a prima facie case for plaintiff 
to show that the signals were not giv- 
en and that the animal was in a posi- 
tion to have’ escaped if they had been 
given (Taylor v. St. Louis, ete., R. 
Co., 83 Mo. 386; Turner v. Kansas City, 
éte.. Ri Co. 78 Moy 578). 

S5. See supra § 1632. 

96. Alabama Great Southern R. Co. 
v. Malpin, 80 Ala. 73. 

97. Birmingham Mineral R. Cor we 
Harris, 98 Ala. 326,13 S377; Central 
R. Co. v. Lindley, 105 Ark. bod, 151 Sw 
246. 

98. Weltch v. St. Louis, etc., R. Co., 


Kelly v. Oregon Short Line, 
etc., R. Co., 4 Ida. 190, 38 P 404 (where 
it is shown that the track was straight 
for over a mile, the animal black, and 
snow upon the sround, and the tracks 
of the animal showed that it had wan- 
dered along the track for a consider- 
able distance before being struck, this 
is sufficient to put defendant upon 
proof of any circumstances which 
might have prevented its servants 
from avoiding the injury). 

1. Starks v. Baltimore, etc., R. Co., 
77 W. Va. 93, 87 SE 88. 

2. See statutory provisions; and 
supra § 1531. 

3. Bledsoe v. Risso ee GLC Lats Com 
177 Mo. A. 153, 164 SW 183 

4. Duty in such cases sce supra §§ 
1548-1556. 


Safirving Vv; Texas, ete .uRs Com 
(Tex. Civ. A.) 164 SW. 910, (Civ. A.) 
157 SW 752; Missouri, ete., R. Co. v 


Byrd, 58 Tex. Civ. A. 609, 124 SW 738. 

6. Locke v. First Div. St. Paul, ete, 
RCo. 15 Minn. 350, 

7. Missouri, ete.. R. Co. v. Byrd, 5$ 
Tex, Civ. A. -609, 124 SW (738. 

a Ityinge.” ve Texas,” ete. heasco, 
(Tex. vies ) 164 SW 910, (Civ. A.) 
157 SW 

9. Laas v. Oregon Short Line R. 
Co.,.48 Utah 551, 161.P 40. 

10. Illinois Cent. R. Co. v. Weath- 
ersby, 63 Miss. 581. 

il. VGuilt, gete5 UR? (Cor vv aelbisi 54 
Fed. 481, 4 CCA 454. 

12. See statutory provisions; and 
infra §§ 1690-1693. 

13;, “"Quanah;, ctce:,) Re 'Cov va) Price; 
(Tex.* Civ, AS)" 192 "Siw +805. 

14. Quanah, etc., R. Co. y. Price, 
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ute after demand,'® the burden is on plaintiff to 
prove defendant’s default in these respects to entitle 
him to recovery of attorney’s fees.1° 

[§ 1654] (4) Venue. Where the statutes restrict 
the venue of actions for injury to animals to the 
place of injury,17 the burden is upon plaintiff to show 
according to the provision of the particular statute 
that the injury occurred in the county where the ac- 
tion is instituted,!® or in the township or an adjoin- 
ing township,!® as the case may be. 

[§ 1655] k. Admissibility of Evidence?°—(1) In 
General. General rules as to the admissibility of 
evidence?! apply in actions against railroad com- 
panies for injury to animals.?? Ordinarily, evi- 
dence is admissible of all facts and circumstances 
which reasonably tend to establish or disprove the 
matters in issue,2* but evidence which is irrelevant 
and could throw no light upon the subject under in- 
vestigation is inadmissible.2* It is also proper to 
exclude evidence as to general matters which are 
sufficiently within the knowledge of the jury,”° or as 
to facts which, being conceded, would not affect 
defendant’s liability in the particular case.”°® 

Opinions. Following general rules,?7 a witness 
may testify as to his opinion or conclusion where 
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the matter to which the testimony relates could not 


‘be reproduced or described to the jury as it ap- 


peared to the witness at the time,?* or where it in- 
volves technical knowledge and experience ;2° but 
not where the facts can be clearly stated and the 
jury are competent to draw their own conclusions.*° 

[§ 1656] (2) Customary Methods and Acts.** 
Customary or habitual conduct of defendant is not 
admissible to show the existence-or absence of neg- 
ligence at the particular time of the accident.*? 
So evidence of the usual speed of defendant’s train 
at the place of injury before and after the injury 
complained of is not admissible as evidence of neg- 
ligence at the time of the injury.*? Evidence of in- 
structions given by the station agent to other con- 
signees of freight as to the place for stopping teams 
is admissible to show that plaintiff’s conduct was in 
accordance with the railroad’s general course of 
business with others and should therefore have been 
anticipated by defendant.*+ 

[§ 1657] (3) Similar Facts or Transactions*°— 
(a) In General. Following general rules,*® the evi- 
dence must ordinarily be limited to the facts and 
circumstances of the particular injury complained 
of,?7 evidence of negligence in the operation of oth- 


time of the collision. Ohio, etc. R. 
Co. v. Wrape, 4 Ind. A. 108, 30 NE 427. 


[§§ 1653-1657 


15. See statutory provisions; and] $50. 2 
infra § 1692. [a] To prove place of injury.— 
16. Lusk v. Cooper, 130 Ark. 241,| Evidence held admissible: (1) Cattle 


197 SW 9. 

17. See statutory provisions; 
supra § 1600. 

18. Evansville, ete., R. Co. v. Ep- 
person, 59 Ind. 438; Indianapolis, etc., 
R. Co. v. Wilsey, 20 Ind. 229; Indian- 

Co. v. Renner, 17 Ind. 


and 


apolis, etc., R. 
135; Kansas City, etc., R. Co. v. Burge, 
40 Kan. 734, 19 P 791. 

19. Briggs v. St. Louis, etc., R. Co., 
111 Mo. 168, 20 SW 32; King v. Chi- 
cago, ete., R. Co., 90 Mo. 520, 3 SW 
217; Backenstoe v. Wabash, etc., R. 
Co., 86 Mo. 492; Ellis v. Missouri, etc., 
R. Co., 83 Mo. 372; Mitchell v. Mis- 
souri Pac. R. Co., 82 Mo. 106; Severn 
v. St. Louis, etc., R. Co., 149 Mo. A. 
631, 129 SW 477; Porter v. St, Louis, 
etc., R. Co., 66 Mo. A. 623; Jewett v. 
Kansas City, etc., R. Co., 38 Mo. A. 48. 

20. Evidence admissible under 
pleadings see supra §§ 16238-1627. 

Witness, competency, examination, 
and credibility of see Witnesses [40 
Cye 2135 et seq]. 

21. See Evidence § 89 et seq; Neg- 
ligence § 787 et seq. 


. See infra this section; and §§ 
1656-1669. 
23. See cases infra this note. 


[a] To establish public crossing.— 
Evidence of use of a road as a public 
highway for thirty-eight years is ad- 
missible to establish the liability of a 
railroad for failure to maintain cattle 
guards at a public crossing. Burbank 
v. Grand Trunk R. Co., 70 N. H. 398, 
48 A 280. 

[b] To fix responsibility.—Evi- 
dence held admissible: (1) Mainte- 
nance by a railroad of a crew to bury 
animals killed by. t'he train in connec- 
tion with testimony that the section 
foreman told plaintiff where he would 
find the carcass buried and that plain- 
tiff found it there. Southern R. Co. v. 
Blankenship, 14 Ala. A. 261, 69 S ! 
[certiorari den 194 Ala. 368, 70 S 132]. 
(2) Train record to show that the con- 
ductcr and engineer on a certain train 
ran on another line during the month 
of the accident. Reinke v.,Minneapo- 
lis, etc., R-Co., 23 N. D. 182, 135 NW 
tie 

{c] Zo prove collision with train. 
—HEvidence held admissible: (1) 
Blood and Hes on the engine. Interna- 
tional, etc., Co. v. Hughes, 81 Tex. 
184, 16 Sw gre. (2) Finding dead ani- 
mals near track. St. Louis, ete, R. 
Co. v. Dawson, (Tex. Civ. A.) 174 SW 


tracks along the road. Ohio, etc., R. 
Co. v. Wrape, 4 Ind. A. 108, 30 NE 427. 
(2) Distance from the place of the in- 
jury to the public crossing. Seaboard 
Air-Line R. Co. v. Jennings, 9 Ga. A. 
744, 72 SE 188. 

[el] To prove time of injury.—Evi- 
dence of seeing dead horses and 
tracks at a particular time as bearing 
upon the time of the accident. Reinke 
v. Minneapolis, ete., R. Co., 23 N. D. 
182,135 NW 779. 

24. See cases infra this note. 

[a] To prove collision with train. 
——Evidence of other animals in the 
field is inadmissible where there was 
but one set of tracks on the roadbed 
near the place of the accident which 
led directly to where the animal was 
killed. Central of Georgia R. Co. v. 
Edmonston, 135 Ala. 336, 33 S 480. 

[b] To prove negligence in extri- 
cating from trestle.—Testimony that 
cattle and horses could be found graz- 
ing at most any time around the place 
where a horse was killed is inadmissi- 
ble as bearing upon the issue of negli- 
gence of the railroad employees in 
extricating the animal from the tres- 
tle. Bugg v. Mitchell, 20 Ala. A. 555, 
103. S 713. 

25. See case infra this note. 

[a] That collision will leave marks 
or signs.—Evidence that when ani- 
mals are struck by moving trains 
there is always some indication along 
the track of the collision is no more 
admissible than that fire makes smoke. 
Clark v. Kansas City, ete., R. Co., 55 
Iowa 455, 8 NW 328. 

Matters obviously true see Evidence 
§ 95 note 40. 

26. See case infra this note. 

[a] Time of discovery of animal 
excluded.——_Where it is undisputed 
that the animal was seen in time to 
stop the train but the engineer did 
not consider it necessary to do so in 
order to avoid the accident, it is not 
error to exclude evidence as to the ex- 
act time when the animal was discov- 
ered. Grimmell v. Chicago, ete., R. 
Co., 73 Iowa 93, 34 NW 758. 

Proof of facts already admitted see 
Evidence § 95 note 37. 


27. See Evidence §§ 588-831. 
28. See cases infra this note. 
[a] Opinions) held admissible.—(1) 


As to the direction in which the ani- 
mals were thrown as bearing upon the 
direction the train was going at the 


(2) As to tracks being those of a horse 
and as indicating his motion, whether 

walking, running, or jumping. Craig 
v. Wabash R. Co., 121 Iowa 471, 96 
NW 965. (3) As to where on a track 
animals were struck, based on evi- 
dences found upon the ground. Ft. 
Worth, ete., R. Co. v. Decatur Cotton 
Se Qil -Co., (Tex. Civ. A.) 179 SW 

Relaxation of rule as to opinion evi- 
dence see Evidence § 594 

29. See/case infra this note. 

[a] As to stopping train.—A fire- 
man of four years’ experience may tes- 
tify as to the time or distance within 
which a given train under a given 
state of circumstances can be stopped. 
Grimmell v. Chicago, etc., R. Co., 73 
Iowa 93, 34 NW 758. 

Opinions on railroad operation in 
general see Evidence § 778. 

30. Indiana, etc., R. Co. v. Hale, 93 
Ind. 79 St. Louis, etc, BCom Vv. Ritz, 
33 Kan. 404, 6 P 533. 

Rule excluding opinion: 

Generally see Evidence § 588. 
As to: 
Fences and cattle guards see infra 
§ 1664 

Gates see infra § 1665. 

31. Course of conduct generally see 
Tividence § 837. 

Equipment in general use see infra 


§ 1659. 
32. Houston, etc., R. Co. v. Jones, 
16 Tex. Civ. A. 179, 40 SW 745. 


33. Houston, etc., R. Co. v. Jones, 
supra. 

34. Bachant v. Boston, etc., R. Co., 
nee Mass. 392, 73 NE 642, 105 AmSR 


35. Condition of fences and cattle 
guards: 

Generally see infra § 1660. 
Other accidents, injuries, 

see infra § 16638. 

86. See Negligence §§ 808—814. 

37. Ala.—Hogue v. Sou'thern R. 
Co., 146 Ala. 384, 41 S 425; Thee 
etc., Re COom We Mertz, 40 8S 6 

Ga.—Louisville, ete., R. oo. v. Rob- 
erts, 7 Ga. A. 562, 67 SE 690. 

Towa.—Croddy v. Chicago, etc., R. 
Co., 91 Iowa 598, 60 NW 214. 

ler 40 iss Cent. R. Co; v. 


Miller, 40 Miss 5 
Ro Coscv. Oss 
285, 28 SW 347. 
[a] Killing by train.—On the issue 
as to whether an animal was killed 
by the train or was placed upon the 


or defects 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1657-1660] 


er trains at other times or places not being admis- 
sible to-prove negligence at the time and place of 
the injury,*® although it may be admissible on cross- 
examination to diseredit a witness.*° Nor to prove 
neghgence at a particular time is evidence of inju- 
ries to other animals at the same place at different 
times,*° or even at the same time,*! admissible, ex- 
cept for the restricted purpose of showing that de- 
fendant had knowledge that animals were running 
at large at that place, and as bearing upon the duty 
of its employees to keep a lookout for them.*? 

[§ 1658] (b) Experiments. The general rule 
governing admissibility of experiments*® applies in 
actions to recover damages for animals injured by 
railroads.4# Where conditions are substantially sim- 
ilar,*® evidence of experiments to determine whether 
a slat holding a gate shut would work out is admis- 
sible,*® and so testimony as to experiments made by 
witnesses with the gate shortly after the injury is 
admissible to show its condition.47 Evidence of ex- 
periments to determine the extent of view at a rail- 
road crossing,*® the distance at which an animal 
could be seen,*® or as to the existence or effect of 
any obstruction of view, is admissible,°° provided 
such experiments were made at the place and un- 
der conditions similar to those existing at the time 
of the injury.®? 

[§ 1659] (4) Fences and Cattle Guards—(a) In 
General. Evidence of negligence in the operation of 
the train is irrelevant and inadmissible in an action 
based on the statutory liability for failure to 
fence,®? unless the action, although brought under 
the statute, is for frightening animals.*? But in an 
action based on negligence in the operation of the 
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train, evidence of the absence of fences or cattle 
guards is admissible as bearing upon the degree of 
care to be exercised;°* and so evidence that the 
owner of the animal had been paid for constructing 
and maintaining the fence at the place where the 
animal came upon the track®® is admissible to rebut 
any inference of negligence on the part of the rail- 
road from the absence of the fence.°® Irrelevant 
evidence on the issue of negligence in maintaining 
fences or cattle guards is not admissible.®? In an 
action based on a failure to fence where it is claimed 
that the injury occurred upon defendant’s depot 
grounds, a deed of the land purchased for such 
ground is inadmissible,®® and where the railroad 
tracks do not intersect the streets of platted ground, 
the plat is not admissible.®® 

Opinions. As in other eases,°° so in actions based 
on a failure to construct and maintain proper fenc- 
es and cattle guards,®! witnesses can ordinarily be 
permitted to testify only as to the facts and not 
matters of opinion.®? While the facts as to the con- 
dition of the tracks, their location, and the uses 
made of them at the place in question are admis- 
sible in evidence,®°? opinions of witnesses as to 
whether defendant could properly fence at the place 
in question,** or whether the construction of cat- 
tle guards at such places would endanger the lives 
or limbs of defendant’s employees,®® or whether the 
fences or cattle guards constructed were properly 
constructed and sufficient for the purpose intend- 
ed,°® are not admissible. 

in 1660] (b) Condition—aa. In General. In an 
action based on the alleged insufficiency of fences or 
cattle guards,** it has been held that evidence is not 


track, it appearing that its head was 
cut off but the body was without in- 
dications of having been struck by a 
train, the testimony of a witness that 
he had previously seen a horse on one 
side of the track and its head on the 
other is incompetent where he did not 
see it struck or know how it was 
killed. St. Louis, ete., R. Co. v. Terry, 
22 Trex. Civ. A. 176, 54 SW 431. 

38. See cases infra this note. 

[a] Evidence held inadmissible.— 
a Failure to signal at other cross- 
ane Heise v. Chicago Great Western 

Gor, 141 Iowa 88, 119 NW 371, 114 
Nw 180. (2) Failure to whistle or 
ring the bell at a public crossing. 
Mississippi Cent. R. Co. v. Miller, 40 
Miss. 45. (3) Frightening animals by 
the unnecessary blowing of a whistle. 
Louisville, etc., R. Co. v. Roberts, 7 
Ga. A. £62, 67 SE 690. 

39. Anson v. Gulf, ete., R. Co., 42 
Tex. Civ. A. 437, 94 SW 94 

40. Georgia Cent. R. Co. v. Ross, 
107 Ga. 73, 32 SE 904; Georgia R., 
etc., Co. v. Walker, 87 Ga. 204, 13 SE 
bal: Croddy vy. Chicago, etc., RR. “Co., 
91 Iowa 598, 60 NW 214; Internation- 
al, ete., R. Co. v. Bandy, (Tex. Civ. A.) 
163 SW 341; Gulf, etc., R.Co. v. Ogg, 
8 Tex. Civ. A. 285, 28 SW 347. 

41. Hogue v. Southern RCo; L146 
Ala. 384, 41 S 425 

42. See infra § 1666. 

43. See Evidence § 842 et seq. 

44. See cases infra this section. 

45. Bee Evidence § 852 

46. own v. Quincy, etc., Rec Cos, 
127 Mon we 614, 106 SW 551. 

a7) browm Vv. Quiney,, etc, R. .Co., 
supra. 

48. Kosher Dairy Co. v. New York, 
ete, R: Co., 83 N. J. L. 270, 83 A 498. 

49. Hlgin, etc., R. Co. v. Reese, 70 
Tll. A. 468. 

502) Chicago, ete., R. Co, v. Legs, 
32 Til, A. 218. 

51. “Chicago; ctce., R.. Co..v. Crose, 
Gen Ill. 602, 73 NE 865, 105 AmSR 


135. 
52. Collins v. Atlantic, etc., R. Co., 


65 Mo. 230. 

53. Briggs v. St. Louis, etc., R. Co., 
111 Mo. 168, 20 SW 32. 

54. Rafferty v. Portland, etc. R. 
Co., 32 Wash. 259, 78 P 382. See Gor- 
man v. Pacific R. Co., 26 Mo. 441, 447, 
72 AmD 220 (stating the reason for 
the rule of the text, although admissi- 
bility of evidence was not involved). 

“The fact that the road was not 
fenced must and should exercise an in- 
fluence in weighing the degree of care 
to be employed by the company. 
When an injury is done, the omission 
to fence will be weighed along with 
the other circumstances in determin- 
ing the measure of diligence to be 
used by the company or its agents. 
The want of the fence will increase 
the care required in order to prevent 
wrongs. In leaving the road unpro- 
tected the company is aware that cat- 
tle may stray upon it, and its exer- 
tions must be increased in order to 


avoid injuries under such circum- 
stances.’ Gorman v. Pacific R. Co., 
supra, 


55. See supra § 1475. 

56. Georgia R., etc., Co. v. Ander- 
son, 33 Ga. 110. 

57. See Negligence § 787 et seq. 

[a] Trap for animals.—To prove 
negligence in maintaining a cattle 
guard at a place making a trap for 
animals, evidence of a request by the 
section foreman for its removal to aid 
him in getting a proper alignment of 
the rails and of the railroad’s refusal 
is not admissible. Gulf, etc., R: Co. 
v. Messer, (Tex. Civ. A.) 208 SW 232. 

58. Fowler v. Farmers’ L. & T. Co., 
21 Wis. 77, 80. 

“It was ‘not material to know how 
must or how little land the company 
pur chased for depot grounds; but the 
jury were to find whether the railroad, 
at the point where the mule was 
killed, was used for such purposes.’ 
Fowler v. Farmers’ L. & T. Co., supra. 

59. Prather v. Kansas City, ete., 
Connecting R. Co., 84 Mo. A. 86. 


60. See supra § 1655. See also 


Evidence § 588. 

61. See supra § 1469 et seq. 

62. Indiana, etc., R. Co. v. Hale, 93 
Ind. 79; Grahlman vy. Chicago, ete., R. 
Co., 78 Iowa 564, 43 NW 529, 5 LRA 
813; St. Lowis, “ete. Rio. vw. RitzZ, 
33 Kan. 404, 6 P 533. 

[a] Fence at particular place.— 
Opinion as to whether a railroad could 
properly be fenced at a certain place 


is not admissible. Indiana, ete. Re 
Co. v. Hale, 93° Ind. 79. 
[b] Snow in cattle guard.—A 


question as to the time usually re- 
quired to fill a cattle guard with snow 
is properly excluded on the ground 
that it is seeking to elicit an opinion 
of the witness rather than a state- 
ment of fact. Grahlman v. Chicago, 
etc., R. Co., 78 Iowa 564, 43 NW 529, 
5 LRA 813. 

[ec] Sufficiency of cattle guard.— 
Opinion as, to whether cattle guards 
were proper and sufficient to complete 
the inclosure and prevent domestic 
animals crossing it is not admissible. 
St. Louisete,, RCo. Vv. Ritzrs3 swank 
404, 6 P 533. 

63; See “Chicago, ete: Ra Com ev: 
Modesitt, 124 Ind. 212, 24 NE 986. 

64. Indiana, etc., R. Co. v. Hale, 93 
Ind. 79. 

65. Chicago, etc., R. Co. v. Mode- 
sitt, 124 Ind. 212, 24 NH 986; Chicago, 
ete., BR. Co, v. Clonch, 2 Kans A, 7238) 
43 P 1140. 

66. Chicago, etc., R. Co. v. O’Brien, 
SAU eA b Di sits et ClCh va COM Ve 
Ritz, 33 Kan. 404, 6 P 533. 

“As it does not appear that the de- 
fendant’s track intersected any street 
designated on said plat, no reason is 
seen why it could not have fenced be- 
tween its track and the platted ground 
at the place where the plaintiff's ani- 
mals entered on its track; and this 
being so, the court properly refused 
to admit the plat in evidence.” 
Prather v. Kansas City, etc., R. Co., 
84 Mo. A. 86, 94 

67. See supra § 1502 et seq. 


TES § [62805.] 
admissible that the cattle guard in question was 
the same as those in general use on defendant’s 
road.°s But it has been held that evidence that the 
same make of cattle guard was in general use among 
well equipped railroads and was regarded as the 
best known make is admissible as tending to show 
the sufficiency of the cattle guard in question.®® 
Evidence which has a tendency to prove the defec- 
tive condition of fences or cattle guards is admis- 
sible,7° while evidence having no relation to the 
issue is inadmissible.7! Evidence of the length of 
time that a fence had been out of repair,’? or of 
notice by plaintiff to defendant of the defective con- 
dition,”* is admissible to show defendant’s knowl- 
edge of it if the notice appears to have been given 
prior to the time of the accident. Evidence of a 
condition offered by plaintiff in rebuttal of the con- 
dition alleged and proved by defendant’s evidence 
is admissible, even though properly a part of plain- 
tiff’s evidence on direct examination but not offered 
by plaintiff at that time.7* 5 

[§ 1661] bb. At Time of Injury and Prior and 
Subsequent Thereto. Following the general rule’® 
the lability of a railroad company for a defective 
condition of its fences or cattle guards depends 
upon their condition at the time of the injury al- 
leged to have resulted therefrom, and only such evi- 
dence is admissible as tends to show the condition 
at that time;*® but whether evidence of their con- 
dition at other times is admissible for this purpose 
depends upon the circumstances.*7 Evidence of 
their condition at a time subsequent to the injury 
is not ordinarily admissible in the absence of oth- 
er evidence showing that there had been no change 

68. Chicago, etc., Ro Conve Bryant, 
29 Ill. A. 17; Schuyler v. Fitchburgh, 
etc.;, R: Co.,.20-NYS 287. 

69. Stewart v. Bloomington, etc., 
R. Co., 180 Ill. A. 608; Lake Erie, etc., 
R. Co. v. Murray, 69 Ill. A. 274; Nash- 


ville, etc., R. Co. v. Russell, 129 Ky. 
14, 110 SW 317, 33 KyL 447. See 


sufficient, 
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that the company did not maintain a 
guard approved by the railroad com- 
mission, and the company, 
moving for a directed verdict, offered 
evidence that the cattle guard was 
in good repair, 
been approved by the commission, the 


of condition in the meanwhile;7® but where it is 
shown directly or by inference that no change has 
occurred, it is competent, and admissible, if rele- 
vant.7® Also evidence is admissible of a defective 
condition at a time prior to the injury if accom- 
panied by evidence that such condition had contin- 
ued up to the time of the injury.8° Evidence is ad- 
missible as to the condition very shortly after the 
injury,®! unless there is evidence tending to show a 
change of condition.*? 

[§ 1662] cc. At Place of Entry and Elsewhere. 
Since the liability. of the railroad company also de- 
pends upon the condition of the fence at the place 
where the animal came upon the track,** evidence 
should ordinarily be limited to the condition at the 
place of entry,8* although evidence of the condition 
at other places may sometimes be admissible for 
purposes of rebuttal,’® and if the defective condi- 
tion at the place of entry is admitted, error in ad- 
mitting evidence of the condition at other places is 
harmless. Where it appears in evidence that the 
animal entered at a place other than where it was 
injured, evidence is not admissible as to the condi- 
tion of the fences at the place of injury,** except to 
show by way of corroboration the defective condi- 
tion at the place of entry,**® or to charge defendant 
with knowledge thereof.*® 

[§ 1663] dd. Other Accidents, Injuries, or De- 
fects.°° Following the general rule,®+ in an action 
based on the defective condition of a crossing, evl- 
dence that other animals had been injured on the 
same crossing is not admissible,®? except for the re- 
stricted purpose of showing that the crossing was 


servants had gone to the place and 
commenced to make repairs and it is 
not shown that the condition had not 
been changed). ’ 

83. See supra § 1480. 
and had 84. Chicago, etc., R. Co. v. Farrel- 
ly, 3 Ill. A. 60; Galveston, etc., R. Co. 


without 


Horan vi" Paylor,ete:;iR.iCo.,53. Tex: 
A. Civ. Cas. § 435 (sufficiency of in- 
struction following rule of text). 

70. See cases infra this note. 

[a] Delay in removing snow from 
eattle guards is admissible to show 
failure to maintain guards. Lake 
Erie, etc., R. Co. v. Voliva, 53 Ind. A. 
170, 101 NE 338. 

[b] Heavy rains.—Evidence that 
there had been heavy rains which 
washed away all fences, and that they 
remained down for about two weeks, 
is admissible as bearing on the ques- 
tion where a mule was struck, and as 
to defendant’s liability. Houston, 
ete., R. Co. v. Kujawa, (Tex. Civ. A.) 
265 SW 186. 

71. See case infra this note. 

[a] Failure to turn cattle.—Evi- 
dence that cattle will pass over rail- 
road cattle guards when in proper re- 
pair is admissible in an action for 
killing plaintiff's cow, alleged to have 
passed over defendant’s cattle guard 
because it was in disrepair. Geerds 
ve Ann Arbor R..,Co:, 281, Mich. 12, 
147 NW 505. 

72. Jones v. Chicago, etc., R. Co., 
49 Wis. 352, 5 NW 854. 

73. Latta v. Illinois Cent. R. Co., 
151 Iowa 244, 130 NW 1059. 

74. See case infra this note. 

{a] Approval by railroad commis- 
sion.—Where, in an action for killing 
a horse which had passed over a cat- 
tle guard onto the right of way, plain- 
tiff showed the circumstances of the 
accident, the value of the horse, and 
that the guard was not sufficient to 
turn animals, but did not offer proof 
of the allegation of the declaration 


court properly permitted plaintiff to 
show in rebuttal that the cattle guard 
was not of the kind which had been 
approved by the commission as shown 
by the plans introduced by the com- 
pany. Chapin v. Ann Arbor R. Co., 
167 Mich. 648, 133 NW 512. 

75. See Negligence §§ 801, 802. 

76. Wabash R. Co. v. Kime, 42 Fl. 
A. 272; Brentner v.. Chicago, etc.,’ R. 
Co., 58 Iowa 625, 12 NW 615. 

77. Miller v. Northern Pac. R. Co., 
36 Minn. 296, 30 NW 892. 

78. Brentner v. Chicago, ete, R. 
Co., 58 Iowa 625, 12 NW 3815; Colyer 
v. Missouri Pac. R. Co., 98 Mo. A. 147. 

79. Morrison yv. Chicago, etc., R. 
Co., 117 Iowa 587, 91 NW 793; Hous- 
ton, etc., R. Co. v. Kujawa, (Tex. Civ. 
A.) 265 SW 186. ‘ 

[a] Snow in cattle guards.—DPHvi- 
dence that all through the winter, and 
after the accident, the cattle guards 
were filled with snow, and that de- 
fendant made no attempt to remove 
it, is admissible as tending to show 
a failure to exercise any diligence 
or degree of care. Grahlman, v. Chi- 


cago, etce., R. Co., 78 Iowa 564, 43 
NW 529, 5 LRA 813. 
80. Walker v. Cleveland, ete., R. 


Co. L620 AS tol Chicago, sete. RR. 
Co. v. Chipman, 87 Til. A. 292. 

81. Wabash R. Co. v. Kime, 42 Ill. 
A. 272; Mackie v. Iowa Cent. R. Co., 
54 Iowa 540, 6 NW‘7238; Miller v. 
Northern Pac. R. Co., 86 Minn. 296, 30 
NW 892. 

82. Colyer v. Missouri Pac. R. Co., 
93 Mo. A. 147 (evidence is not admis- 
sible as to the condition of a fence 
only a few hours after the injury 
where it appears that defendant’s 


v. Dyer, (Tex. Civ. A.) 46 SW 841. 

[a] Near place of entry.—Where 
the animal went upon the track at a 
crossing, evidence of the condition of 
the fence at a point near the crossing 
and not shown to have any connection 
with the injury is not admissible. 
Galveston, etc., R. Co. v. Dyer, (Tex. 
Civ. A.) 46 SW 841. 

85. See case infra this note. 

[a] Condition at switches.—If de- 
fendant’s evidence tends to show that 
the track could not be fenced without 
danger to its employees as near to the 
end of the switch as where the animal 
came upon it, plaintiff may show in 
rebuttal that defendant had fenced 
nearer than this at the other end of 
the switch, although the fence at 
such place had nothing to do with the 
injury. ‘Texas, etc.,’ R. Co. vo Séay; 
(Tex. Civ. A.) 69 SW 177. 

86. See infra § 1728. 

87. See case infra this note. 

[a] Near cattle guard.—Where 
the mule got upon the track by jump- 
ing over the cattle guard, it is wholly 
immaterial what was the condition of 
the cattle 
Co. v. Far- 


the fences approaching 
guard. Chicago, ete., R. 
relly, 3 Ill. A. 60. 

88. Mayberry v. Missouri Pac. R. 
Co., 838 Mo. 664 

89. McGuire v. 
Ry Co. Ler N WY Snodice 

90. Similar facts or transactions 
generally see supra § 1657. 

91. See Negligence §§ 808-815. 

92. Croddy v. Chicago, ete., R. Co., 
91 Iowa 598, 60 NW 214; Hudson v. 
Chicago, ete., R. Co., 59 Iowa 581, 13 
NW 735, 44 AmR 692. 


Ogdensburgh, ete., © 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unsafe,** or that the railroad had notice of the 
defect.°* For the purpose of showing the insuffi- 
ciency, of a fence or cattle guard, it has been held 
that evidence is admissible that other animals had 
previously got over the fence®® or eattle guard at 
the same place,®® or over a different cattle guard if 
it was shown to be of the same kind and character 
as the one in question,®* or that similar fastenings 
for gates had proved insufficient where the court in- 
structed the jury that before such evidence could 
be considered it must be shown not only that the 
fastenings were similar but that the manner in which 
they were put on and the gates hung were in all re- 
spects alike.®S But in the absence of evidence of 
similarity of conditions, evidence having reference 
to other cattle guards®® or gates! is inadmissible. 
Nor is similarity of conditions sufficiently estab- 
lished by showing merely that cattle guards are of 
similar construction.” 

[§ 1664] ee, Subsequent Repairs. Following the 
general rule,* in an action based on the defective 
condition of fences, crossings, or station grounds, 
it is generally held that evidence of repairs made sub- 
sequent to the injury complained of is not admis- 
sible as an admission on the part of defendant of 
prior insufficiency or for the purpose of showing 
past negligence,* although there is authority to the 
contrary.° On other issues evidence of subsequent 
repairs has been held admissible,® as, for example, to 
show that the defect was one which it was defend- 
ant’s duty to repair,’ or that the railroad regarded 
the place in question as one which might lawfully be 

93. Kelly v. Southern Minnesota, 
R. Co., 28 Minn. 98, 9 NW 588. 2 

94. Toledo, etc., R. Co. v. Milligan, 3. 
2 Ind. A. 578, 28 NE 1019. 4. 1 

95. Chicago, etc., R. Co. v. Hart,| A. 272; 


Bowen v. Flint, etc., R. 
Co., 110 Mich. 445, 68 NW 230 [dist] 692; 
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ge Chicago, etc., R. Co., 43 Iowa 96, 12. 


See Negligence §§ 790-796. 

Wabash R. Co. v. Kime, 42 Ill. 
Hudson v. Chicago, etc., R. 
Co., 59 Iowa 581, 183 NW 735, 44 AmR 
Morse v. Minneapolis, 


[52 C.J.] 119 


fenced,® or to show the place® or the conditions at 
the place'® where the animal entered the right of 
way. 

[§ 1665] (5) Crossings, Gates, and Bars.1!_ Evi- 
dence tending to establish the insufficiency of a gate 
or its fastenings and having a bearing on the disputed 
issues of whether a gate was open or not, and, if open, 
what caused it, is admissible,'? while evidence having 
no bearing on the issue involved is not admissible.?# 
Hyidence is not admissible that the fastenings on the 
gate in question were like those in general use in 
the absence of evidence of the sufficiency of those in 
general use and of similarity of conditions of use be- 
tween the particular fastener and those in general 
use.'* Jn an action based on negligence of the rail- 
road in leaving open a gate in the railroad fence,!® 
evidence is not admissible that on a former occasion 
defendant’s agent was seen to pass through the gate 
without closing it.1° Where the action is based upon 
a failure to maintain a gate at a crossing,!7 evidence 
offered on the part of defendant tending to show 
that it was not required to maintain cattle guards 
also is irrelevant.+§ 

To show knowledge of defect. Where there is evi- 
dence that bars were improperly constructed, evidence 
that they had frequently been down and defendant’s 
servants had sometimes put them up is admissible to 
show knowledge on the part of the company of the 
defect.?® 

Opinions.*° The opinion of a witness is not ad- 
missible as to the sufficiency of the fastenings of a 
gate;*1 but the testimony of a witness that almost 
See cases infra this note. 

[a] Condition of fastening.—Evi- 
dence of the condition of a fastening 
is admissible on a question of the 
railroad’s liability where injured cows 


had gone through an open gate. Ft. 


etc., R.| Worth; etc., R. Co. v. Scheer, (Tex. 


Jebb v. Chicago, etc., R. Co., 67 Mich. 
160, 34 NW 538 (where the evidence 
offered related to several months prior 
to the injury complained of and was 
not confined to any particular part 
of the fence) ]. 

96. O’Mara v. Newton, etc., R. Co., 
140 Iowa 190, 118 NW 377. 

97. Lake Erie, etc., R. Co. v. Mur- 
ray, 69 Ill. A. 274; Lake Brie, etc., R. 
Co. v. Helmericks, 38 Ill. A. 141; 
New York, ete., R. Co. v. Zumbaugh, 
Minds Ay 1207; 38 NE) 531; “Stephen- 
ville, ete., R. Co. v. Schrank, (Tex. 
Civ, As) ATS SW: 471. 

98. Payne v. Kansas City, etc., R. 
Co., 72 Iowa 214, 33 NW 633. 

99. Midland Valley R. Co. v. 
Bryant, 37 Okl. 206, 131 P 678. 

1. Kreeb v. Lake Erie, etc., R. Co., 
211 Till. A. 630. 

2. Downing v. Chicago, etc., R. Co., 
43 Iowa 96. 

[a] Reason for rule.—‘“From vari- 
ous causes cattle may never have 
passed through the cattle guard on 
Bennett’s premises, and yet the one 
on plaintiff's premises, built like it, 
may be utterly insufficient for the 
purpose intended. There may have 
been no pasture or crops near the cat- 
tle guard on Bennett’s premises to en- 
tice stock; or it may have been so 
relatively situated as not to occupy an 
exposed position. If this testimony 
had been admitted, the plaintiff would 
have had the right to inquire whether 
or not the situation and character of 
the two farms, and their relation to 
the cattle guards were the same, as 
well as whether or not the cattle 
guards were alike, and this would 
have given rise to all the evils in- 
tended to be guarded against, by the 
rule that the evidence must corre- 
spond with the allegations and be con- 
fined to the point in issue.” Downing 


Co., 30 Minn. 465, 16 NW 358 [overr 
Kelly v. Southern Minnesota R. Co., 
28 Minn. 98, 9 NW 588]. 

[a] In Georgia (1) it was formerly 
held that evidence of repairs made 
subsequent to the injury was admis- 
sible. Central R. Co. v. Gleason, 69 
Ga. 200. (2) But the earlier deci- 
sions to this effect have been express- 
ly overruled. Georgia Southern, etc., 
R. Co. v. Cartledge, 116 Ga. 164, 42 
SE 405, 59 LRA 118. 

5. Page v. Great Eastern R. Co., 
24 L. T. Rep. N. S. 585. But see Hart 
Vv. duancashire; etc:., R: €o.,. 22 Ge,7. 
Rep. N. S. 261 (following the general 
rule). 

6. See cases infra notes 7-10. 

7. Woods v. Missouri, ete, R. Co:, 
51 Mo. A. 500 (holding further that 
if defendant desires such evidence re- 
stricted to the purpose for which 
alone it is admissible, an instruction 
must be asked to that effect). 

8. Toledo, etc., R. Co. v. Owen, 43 
Ind. 405. 

9. See case infra this note. 

{a] Hair and condition of boards. 
—Where the place of entry is in is- 
sue, plaintiff claiming that the animal 
entered through a defective fence and 
the company claiming that it entered 
through a gate left open by plaintiff, 
testimony of a witness that he found 
fresh breaks in the boards of the fence 
and boards nailed on with new nails 
and hair upon the broken boards is 
admissible as tending to show an en- 
try through the fence. Townsend vy. 
Northern Pac. R. Co., 29 Wash. 185, 
69° PB’ 750: 

10. Wabash R. Co. v. Kime, 42 Ill. 
Ay 272. F 

11. Experiments at crossings see 
supra § 1658. f 

Other accidents, injuries, or defects 
see supra § 1663. 


Civ. A.) 169 SW 1069. 

[b] Cows and calves in adjoining 
pastures.—HEvidence that the calves 
of the cows injured were in a pasture 
on the other side of the track opposite 
to the gate is admissible as tending to 
show that the gate was opened by 
pressure of the cows against it in- 
stead of being left open by some third 
person as claimed by defendant. 
Payne v. Kansas City, etc., R. Co., 72 
Iowa 214, 38 NW 633. 

13. See cases infra this note. 

[a] Competency, of section fore- 
man.—Evidence that a section fore- 
man was a competent and careful man 
is too remote to show the condition 
of a gate, particularly where it is not 
shown that he personally had the care 
of the gate at the time. Chicago, etc., 
R. Co. v. O’Brien, 34 Ill. A. 155. 

[b] Notice warning hunters to 
keep off the premises of several per- 
sons, including that of one whose 
horses were killed by a train as the 
result of getting through a defective 
gate to the right of way, which notice 
was posted along the track a half mile 
from the place of the accident, is in- 
admissible as bearing on the question 
whether some careless hunters left 
the gate open. Potter v. Cleveland, 
ete’, HR. Co, 211 Tl. A. 606. 

14. Payne v. Kansas City, etc., R. 
Co., 72 Iowa 214, 33 NW 633. 

15. See supra § 1521. 

16. Chicago, etc., R. Co. v. Hodge, 
55 D1 A: -66. 

17. See supra § 1517. 

18. .Taft: v. New York, ete., R. Co., 
157 Mass. 297, 32 NE 168. 

19. Neversorry v. Duluth, etc., R. 
Co., 115 Mich. 146, 73 NW 125. 

20. See also supra § 1655. 

21. Payne v. Kansas City, etec., R. 
Co., 72 Iowa 214, 38 NW 633. 
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any animal could throw the gate down is not objec- 
tionable as an opinion or as invading the province of 
the jury.?? 

[§ 1666] (6) Operation of Trains.*® In an ac- 
tion for injury to animals due to negligence in the 
‘operation of a train, evidence is admissible as to: 
The character and equipment of the locomotive,?* 
and, if the injury was at night, the character of head- 
light carried?®> and its condition;?® the character 
of the place of the injury with.respect to the custom 
of animals to be there in large numbers;?" the dis- 
tance of an animal from the track when first seen by 
the engineer;?8 the distance that an animal could 
be seen at the time and place of the injury;?° the 
distance an animal was dragged along the track;*° 
the existence and validity of stock laws;*! the fail- 
ure to give signals,?? unless the accident happened at 
a place where the railroad was not bound to give 
them,** a failure to hear them,** and the witness’s 
ability to hear them®® if they had been given; and 
the speed of the train,®® although, where there is no 
statute to control the rate of speed at which a train 
may run, evidence of speed has been held inadmissible 
in an action by the owner of animals injured while 
trespassing ;°7 also whether the view of the track 
was obstructed,*® or the attention of the motorman 
distracted.2® Where the engineer testifies that it 
was a very dark night, plaintiff may imtroduce in re- 
buttal evidence of the phase of the moon and the 
hour at which it rose.*° Testimony of the engineer 


81 Ill. A. 616. 
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that after the animal was seen he could not have 
stopped the train without endangering its safety and 
that of the passengers is admissible;** and, as ex- 
perts, an engineer or conductor may testify that they 
did all that could be done to avert the injury,*? but 
the testimony of other witnesses as to whether the en- 
gineer could have done anything more than he did to 
avoid the injury is inadmissible,** being a question 
for the jury to determine fromthe facts shown.** 
Evidence that after the injury complained of sign- 
boards were erected and signals given at the crossing 
where the injury occurred is not admissible.*®> But 
evidence having no bearing upon the question of neg- 
ligence in operation of the train is not admissible.*® 

Evidence of injuries to other animals at the same 
place at different times is admissible for the re- 
stricted purpose of showing that the railroad had 
knowledge that animals were running at large at that 
place and as bearing upon the duty of its employes: 
to keep a lookout for them.** 

[§ 1667] (7) Violation of Statutes and Ordinanc- 
es.48 In jurisdictions where it is held that statutes 
requiring crossing signals are intended for the ben- 
efit of animals as well as persons,*® in an action for 
injury to an animal rightfully upon, or in the imme- 
diate vicinity of, a highway crossing, evidence of a 
failure to give such signals is admissible on the ques- 
tion of defendant’s negligence;°® but where such 
signals are held as intended as a warning to persons 
only,®! such evidence is not admissible.*? In juris- 


45. Louisville, ete., R. Co. v. Bow- 


22. Chicago, ete., R, Co. v. O’Brien, 
34 Til. A. 155. 

23. Experiments see supra § 1658. 

24. Georgia Cent. R. Co. v. Hardin, 
114 Ga. 548, 40 SE 738; Dean v. Hil- 
ton, etc., Lumber Co:, 6 Ga. A. 480, 65 
SE 300. 

25. Georgia Cent. R: Co. v. Hardin, 
114 Ga. 548, 40 SE 738. 

26. See case infra this note. 

{a] Prior condition of headlight.— 
Evidence as to the condition of the 
headlight at a point four or five miles 
from the place of injury is admissible 
where its condition at the time and 
place of injury is material. Georgia 
Cent. R. Co. v. Hughes, 127 Ga. 5938, 56 
SE 770. 

27. Smith v. San Pedro, etc., R. Co., 
35 Utah 390, 100 P 678. 

28. Louisville, etc., R. Co. v. Mertz, 
(Ala.) 40 S 60. : 

29. Gulf, etc., R. Co. v. Washing- 
ton, 49 Fed. 347, 1 CCA 286; Kansas 
City Southern R. Co. v. Lewis, 80 Ark. 
396, 97 SW 56; Missouri, etc., R. Co. 
Vv. Ward, 1 Ind. T. 670, 43 SW 954; 
Borneman v. Chicago, ete., Rs Cos, (S. 
D.) 104 NW 208; Sheldon Vv. Chica- 
go, ete., R. Co., 68. D. 606, 62 NW 955. 

30. Louisville, GEC PEt. MOO a Ms 
Pearce, 142 Ala. 680, 39 Ss 12. 

31. Missouri, etc., R. Co. v. Tol- 
bert, 44 Tex. Civ. A. 8, 101 SW 1014. 

32. Edson y. Central R. Co., 40 
Iowa 47; Palmer v. St. Paul, etc., R. 
Co., 38 Minn. 415, 38 NW 100; Texar- 
kana, etc., R. Co. v. Bell, (Tex. Civ. 
A.) 101 SW 1167. 

33. See case infra this note. 

[a] At farm crossings.—Evidence 
that no whistle was sounded was in- 
admissible, the railroad not being 
bound to whistle for farm crossings. 
Alexander v. Missouri Pac. R. Co., 178 
Mo. A. 184, 165 SW 1156. 

34. Texarkana, etc., R. Co. v. Bell, 
UNESAaOiy.:Ay) VOU Si When. 


85. Elgin, etc., R. Co. v.. Reese, 70 
Tll. A. 463. 
86. Colo.—Colorado, etc., R. Co. v. 


Webb, 36 Colo. 224, 85 P 683. 
Ga.—Southern R. Co. v. Puryear, 
127 Ga. 88, 56 SE 73. ‘ 
Ill.—Chicago etc., R. Co. v. Bunker, 


Iowa.—Edson vy. Central R. Co., 40 
Iowa 47. 

Ky.—Louisville, etc., R. Co. v. Ram- 
sey, 11 “Ky. Op; 274: 

Mo.—Taylor vy. St. Louis, ,ete., R. 
Co., 83 Mo. 386. 

S. D—Borneman v. Chicago, etc., R. 
Co., 104 NW 208. 

[a] Behind schedule time.—Evi- 
dence that the train was behind time 
is admissible to show that there was 
a motive for not stopping or for mak- 
ing rapid speed where the question is 
in dispute whether or not the train 
slackened speed at a given point 
where an animal was injured and if 
so to what extent. Southern R. Co. v. 
Puryear, 127 Ga. 88, 56 SE 73. 

[b] Usual speed.—Evidence is ad- 
missible on the part of defendant that 
the train was running at its usual 
and ordinary rate of speed in rebuttal 
of plaintiff’s evidence that the rate of 
speed was high and unusual. Chica- 
AWA ete., R. Co. v. Bunker, 81 Ill. A. 


Violation of speed statutes and or- 
dinances see infra § 1667. 

37. Mills, etc., Lumber Co. v. Chi- 
oe etc., R. Co., 94 Wis. 336, 68 NW 

38. Kansas City Southern R. Co. v. 
Lewis, 80 Ark. 396, 97 SW 56; Chica- 
£0, etc, Ri Co.ve Lege) s2rall) "AL 21:8, 

39. See case infra this note. 

[a] Loud talking in the car, alleg- 
ed to have caused the injury near the 
scene thereof, is admissible, where 
only the motorman and another were 
shown to have been in the car, as 
bearing on whether the motorman 
was keeping a lookout as required by 
statute. Central R. Co. v. Lindley, 105 
Ark. 294, 151 SW 246. 

40. Mobile, GUC. Ets (COs. Wr eC, 
92 Ala. 287, 9 S 169. 

41. Chicago, etc., R. Co. v. Bunker, 
So Sn AO. Ge 

42. Choate v. Southern R. Co., 119 
Ala. 611, 24 S 3878. 

43. Johnson v. Rio Grande West- 
ern R. Co., 7 Utah 346, 26 P 9216. 

44. See supra § 1655. 


en; 39 SW 31,-18 KyL 1099. 

46. See cases infra this note. 

[a] Agreement at mass meeting to 
disregard a stock law is not admissi- 
ble as affecting the care required of 
defendant. Georgia R., ete. Co. v. 
Walker, 87 Ga. 204, 13 Sie 511. 

[b] Contract between railroad and. 
lessee wherein the railroad agreed to 
build cattle guards at a crossing, hav- 
ing no bearing on the negligence of 
the lessee of the railroad in the oper- 
ation of a train, is not admissible. 
Louisville, bee R. Co. v. Castleman, 
8 Ky. Op. 

fey eae public use of rail- 
road right of way by teams is not ad- 
missible as bearing upon defendant’s 
negligence after discovering a tres- 
passer on the track. Brown v. Cen- 
oo Georgia R. Co., 185 Ala. 659, 64 

[d] Discovered peril.—Time when 
an animal could be seen at a particu- 
lar place where it would not have 
been in peril is not admissible as bear- 
ing on the issue of discovered peril. 
Howard v. Payne, (Mo. A.) 230 SW 


[e] Signals.—Recollection of an 
engineer as to ringing the bell and 
blowing the whistle is not admissible, 
in the absence of evidence to show 
that the accident happened at a place 
where such signals were required. 
Te he ete., R. Co. v. Loyon, 62 Alac 


47. Jefferson County Tract. Co. v. 
Giles, (Tex. Civ. A.) 206 SW 224. 
48. Animals running at large see 


infra § 1668. 

Meeteee of train generally see su- 
pra § 166 

49. ah supra § 1531. 

50. Western, etc., R. Co. v. Jones,. 
65 Ga. 631; Hohl v. Chicago, ete., Re 
Cos, LO Minn. 321, 638 NW 742, 52 
AmSR 598; Palmer v. St. Paul, ’ete., 
R. Co., 38 Minn. 415, 388 NW 100. 

51. See supra § 1531. 

52. Mills, etc., Lumber Co. v. Chi- 
cago, etc., R. Co., 94 Wis. 336, 68 NW 


i —_— ————— — — —— — — —— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dictions where failure to give the statutory signals 
at crossmgs 1s admissible,°* evidence as to whether 
the animal would probably have been frightened 
away if they had been given is not admissible.°* In 
actions for negligent injury to animals in a town or 
eity®®> an ordinance is admissible which limits the 
rate of speed within the corporate limits,®® unless 
the ordinance applies only to a particular railroad 
other than defendant, and defendant is not the lessee 
of, and does not use the tracks of, the affected rail- 
road;°* but there is some authority for excluding 
an ordinance limiting the rate of speed within town 
or city limits.°* An ordinance requiring a bell to 
be continuously rung while passing through town 
limits is admissible.®° 

[§ 1668] (8) Contributory Negligence of Own- 


er.°° Where the animal injured escaped from plain- 
tiff’s field through a defective railroad fence which 


it was defendant’s duty to maintain, evidence of no- 
tice to the owner that the animal had on previous 
occasions escaped and been upon the track is imma- 
terial;°? nor is it competent for defendant to show 
that plaintiff had said that he had driven the ani- 
mals loose along the highway many times before and 
had never had an accident ;°? or that plaintiff’s serv- 
ant had driven plaintiff’s cattle on the railroad on 
several previous occasions, in the absence of evidence 
that such servant drove them onto the railroad at the 


“time they were injured;°®* or that plaintiff’s cattle 


had previously escaped from his pasture on to the 
highway without reference to the time it happened or 
to any defect in plaintiff’s fence through which the 
escape was made.®°* But evidence of prior escapes 
is admissible to prove a breachy habit requiring more 
than the usual care from plaintiff, after evidence 
that plaintiff did not allow the animals at large on 
the highway has been put into the ecase.®> Where 
the defense is contributory negligence in allowing 
stock to run at large in a city, an ordinance prohibit- 
ing stock from running at large is admissible on the 
part of defendant,°° and evidence is admissible on 
the part of plaintiff which would tend to establish 
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an action for injury to animals while being driven 
over a crossing, evidence is admissible, as bearing 
upon the issue of plaintiff’s due care, of the speed 
of the train,®°* of experiments as to the extent of 
view from the crossing,®® that plaintiff knew the time 
the train was due to pass, and that it had not 
passed,*° and that signals were given at preceding 
crossings which plaintiff heard or might have heard 
in time to have kept the animals out of danger.*! 

[§ 1669] (9) Damages or Penalty.7? As bearing 
upon the value of stock killed, evidence is admissi- 
ble to show the breed,** the quantity and value of 
milk from the cows,’* and the price paid by plain- 
tiff for the animal.’® But an opinion as to value 
not predicated upon knowledge of the animal or suf- 
ficient data is not admissible.7® And testimony that 
the price paid was “cheap to a man who needed the 
animal” is not admissible because not based on the 
market value as the proper measure of damages.*? 
Also, where the statute provides for a penalty only 
for a failure to construct cattle guards to be fixed 
within certain limits by the jury,*® evidence of the 
value of the animal is admissible to aid the jury in 
determining the amount of the penalty to be im- 
posed.*® 

[§ 1670] 1. Weight and Sufficiency of Evidence— 
(1) In General. General rules as to the weight and 
sufficiency of evidence®® apply in actions against 
railroad companies for injuries to animals.8! There 
must be a preponderance of evidence*? on the part 
of plaintiff: To show fhat he was the owner of the 
animal injured;** to connect defendant with the 
injury complained of;** to show that defendant 
operated the road on which the injury oceurred,*® 
and that defendant’s servant whose act caused the 
injury was acting within the scope of his author- 
ity;*® to show that defendant failed to perform its 
statutory duties;** or, except in cases where the 
facts raise a statutory presumption of negligence 
and there is either no evidence or no sufficient evi- 
dence offered in rebuttal,*® to show that defendant 
was guilty of negligence,*® and that such negligence 


that the stock was at large without his fault.°7 In | was the proximate cause of the injury complained 
53. See cases supra note 50. )}106 Ga. 786, 32 SE 860. 83. St. Louis, ete., R. Co. v. Miller, 
54. Kendrick v. Chicago, ete., R. 68. Frazier v. Wabash, etc., R. Co.. | 84 Ark. 495, 106 Sw 4384 (holding, how- 


ever, 


Co.. 81 Mo. 521. 

55. See supra § 1544. 

56. Cleveland, ete., R. Co. v. Ah- 
rens, 42 Ill. A. 434; Chicago, ete, R. 
Co. v. Richardson, 28 Nebr. 118, 44 
NW 103; Union Pac. R. Co. v. Rass- 
mussen, 25 Nebr. 810, 41 NW 778, 13 
AmSR 527; Borneman v. Chicago, 
ete., R. Co., (S. D.) 104 NW 208. 

Rate of speed generally as evidence 
See supra § 1666. 


57. Fell v. Burlington, ete., R. Co., 
43 Iowa 177. 
58. Southern R. Co. v. Wood, 52 


SW 796, 21 KyL 575. 
59. Borneman v. Chicago, etce., R. 
Co., (S. D.) 104 NW 208. 


Hea As defense see supra §§ 1564— 
61. Rogers v. Newburyport R. Co., 


1 Allen (Mass.) 16. 

62. Smith v. Utah-Idaho Cent, R. 
Co:, 60° Utah 563, 209 P 235. 

63. Fuqua v. Southern R. Co., 201 
Ala. 164, 77 S 690 

64. Bowen Vv. Flint, etc., R..Co., 110 
Mich. 445, 68 NW 230. 

65. Evans v. Chicago, etc., R. Co., 
156 Wis. 36, 145 NW 229. 

66. Van Horn v. Burlington, ete., 
R. Co., 59 Iowa 33, 12 NW 752; Chi- 
cago, etc., R. Co. v. Richardson, 28 
Nebr. 118, 44 NW 103. 

Railroad’s violation of ordinance or 


statute see supra § 1667. 
67. Louisville, etc., R. Co. v. Hall, 


45 Mo, A. 253. 

69. Kosher Dairy Co. v. New York, 
ete., R. Co., 83 N. J. L. 270, 83 A 498. 

Experiments see supra ’s 1658. 

70. Alexander y. Missouri Pac. R. 
Co., 178 Mo. A. 184, 165°SW 1156. 

71. Heise v. Chicago Great West- 
ern R. Co., 141 Iowa 88, 119 NW 371. 

72. Amount and recovery of same 
see infra §§ 1686-1696. 

73. Alabama Great Southern R. Co. 
v. Moody, 92 Ala. 279, 9 S 238; Mis- 
Sours, ete.,..Ry Co. wv. Lane, (Tex. Civ. 
A.) 80 SW 534. 

74, Western R. Co. v. Stone, 145 
Ala. 663, 39 S 723; Taylor v. Spokane, 
etc., R. Co., 32 Wash. 450, 73 P 499. 

75. Gulf, ete. R. Co. v. Anson, 
(Tex. Civ. INS) 82 SW 785. 

76. See case infra this note. 

{a] Insufficient data.—That the 
cow killed was two years and a half 
old, light red in color, and was giving 
milk is not sufficient data to justify 
admission of testimony of value from 
witnesses who had not known the an- 
imal. Mississippi. Cent. R. Co. v. 
paidens oe Miss. 781, 58 S 538. 

The Worth, etc., R. Co. v. Chis- 
holm, pas Civ. A.) 146 SW 988. 

78. See statutory provisions. 

79. St. Louis, etc., R. Co. v. Bu- 
sick, 74 Ark. 589, 86 SW 674. 

80. See Evidence § 1730 et seq; 
Negligence §§ 833-849. 

81. See cases infra this section. 

82. See Evidence § 1743. 


that where several witnesses 
agree in testifying that the animal be- 
longed to plaintiff, and plaintiff testi- 
fies that one of his animals has been 
missing since the date when the ani- 
mal referred to by the witness was 
killed, the evidence is sufficient, al- 
though the testimony of the witness 
differs as to the description of the ny 
imal’s color); Texas, ete., R. Co. 

ae wes (Tex. Civ. AS) 182 Sw 357, 199 


SW 8 
ie Ohio. ete., R. Co. v. Atteberry, 
As All. A. 80; Shaw v. St. Louis, ete., 
Reo, 110 ‘Mo. A. 561, 85 SW 611; 
Beaumont, ete., R. Co. v. Langford, 
(Bex. ‘Clive As): 104 Sw 920; McMillan 
v. Manitoba, ete., R. Co., 4 Man. 220. 
Cause of injury see infra § 1673. 
85. Burlington, ete, «RR. Cov wv 
Campbell, 14 Colo. A. 141, 59 P 424. 
[a] Evidence held sufficient.—Tes- 
timony that the train killing plain- 
tiff’'s mule was the “White City Spe- 
cial” of the Cleveland, Cincinnati, 
Chicago and St. Louis division of the 
“Big Four,’ sufficiently identifies the 
road alleged in the declaration as 


the “Cleveland, Cincinnati, Chicago 
& St. Louis Railway Company.” 
Cleveland, etc., R. Co. v. Miller, 40 


Ind, A. 165, 81 NE 517. 
86. Louisville, etc., R. Co. v. Pee- 
ples, 136 Ga. 448, 71 SE 805. | 
87. See infra §§ 1676-1682. 
88. See infra § 1671. 
89. Ala.—Alabama Great Southern 
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of. 90 


ing. 91 


was the cause of the injury.®* 
Experiments. 


ea v. Franklin, 151 Ala. 376, 44 S 

Colo.—Denver, ete., R. Co. v. Coul- 
ter, 41 Colo. 445, 92 P 906; Denver, 
ete., R. Co. v. Priest, 9 Colo. A. 103, 47 
iIPmobo. 

Ill.— Peoria, etc., R.'Co. v. Aten, 43 
Tll. A. 68. 

Oh.——Pittsburgh, etc., R. Co. v. Mc- 
Millan, 37 Oh. St. 554. 

Tex.—Davis v. Wilson, (Civ. A.) 241 
SW 562; Mahler v. Missouri, ete., R 
Cos (Civ. A.) 90 SW -206; Henry Vv. 
ect ete., R. Co., (Civ. A.) 65 SW 

Man.—MecMillan v. Manitoba, 
R. Co., 4 Man. 220. 

[a] Evidence held sufficient as to: 
(1) Negligence of defendant in gen- 
eral. Hines v. Hammond, 18 Ala. A. 
227, 91 S 323 [certiorari den 207 Ala. 
7141, 91 S 922]; Seaboard Air-Line R. 
Co. v. Peeples, 12 Ga. A. 206, 77 SE 12; 
Gainesville, etc., R. v. Cronic, 11 Ga. 
A. 239, 74 SE 1098; Schaff v. McGuyre, 
87 Okl. 41, 208 P 203. (2) Avoidabil- 
ity of collision. St. Louis-San Fran- 
cisco R. Co. v. Sloan, 171 Ark. 70, 283 
SW 24; St. Louis Southwestern R. Co. 
v. Castleberry, 98 Ark. 441, 136 SW 
2842 St, Louis, ete (R.'Co: “v.. (Scott, 
(Ark.) 104 SW 1103; St. Louis, etc., 
R. Co. v. Thompson, 83 Ark. 631, 104 
SW 223; Kansas City Southern R. Co. 
v. Buckner, 80 Ark. 415, 97 SW 439; 
Kansas City, etc., R. Co. v. Ingram, 80 
Ark. 269, 97 SW 55; Kansas City 
Southern R. Co. v. Cash, 80 Ark. 284, 
96 SW 1062; Seaboard Air-Line R. Co. 
v. Jennings, 9 Ga. A. 744, 72 SE 188; 
Yates v. Camas Prairie R. Co., 22 Ida. 
802, 128 P 545;; Kansas City, ete., 
R. Co. v. Rockwell, 74 Kan. 840, 85 P 
802; Best v. Great Northern R. Co., 
95 Minn. 67, 103 NW 709; Kansas City 
Southern R. Co. v. Sheffield, 77 Okl. 
308, 188 P 682; St. Louis, etc., R. Co. 
v. Fling, 36 Okl. 25, 127 P 473; Kele- 
menan vy. Pittsburg, ete, R. Co., 52 
Pa. Super. 52; Texas Electric R. v. 
Reese, (Tex. Civ. A.) 271 SW 130 [aff 


etc., 


BOVLOWoakvo ts oorinity, ele, RivCo. Vv. 
Williamson, (Tex. Civ. A.) 180 SW 
283; Missouri, etc. Co. v. Long, 


7 OER. 

(Tex. Civ. A.) 174 SW 329; Interna- 
tional, etc., R. Co. v. Diaz, (Tex. Civ. 
A.) 156 SW 907; Houston, etc., R. Co. 
v. Skeeters, (Tex. Civ. A.) 126 SW 
282; Woodland v. Union Pac. R. Co., 
(Utah) 26 P 298; Johnson v. Balti- 
more, etc., R. Co., 25 W. Va. 570. (3) 
Failure of fireman to notify engineer 
of animal on track. Grindle v. Chi- 
cago, etc., R. Co., (Mo. A.) 183 SW 
658. (4) Failure to keep right of way 
free of poisonous substances. Gulf, 
etc., R. Co. v. Fowler, 
556, 122 SW 593. (5) Failure to pro- 
vide safe driveway in freight yard. 
Duncan v. Missouri, etc., R. Co., 152 
Mo. A. 284, 133 SW 369. (6) Failure 
to repair fence. Peet v. Chicago, etc., 
R. Co., 88 Iowa 520, 55 NW 508; Du- 
bray v. Chicago, etc., R..Co., (Mo. A.) 
182 SwW_1092. (7) Failure to repair 
spring catch on gate. Brooks y. Lon- 
don, ete., R. Co., 33 Wkly. Rep. 167. 
(8) Obscuring headlight with cars 
coupléd in front of engine. Imperial 
Valley Mercantile Co. v. Southern Pac. 
Core 1b) Cal. VA. 385; 114 "PY 10082) 469» 
Using inferior headlight. Jonesboro 

etc., R. Co. v. Guest, 81 Ark. 267, 99 
Sw 71; St. Louis, ete., R. Co. v. Shan- 


There must be legal evidence of every mate- 
rial fact necessary to support the verdict or find- 
It is not sufficient for plaintiff merely to 
show the fact of injury,°®? or the fact of injury and 
also the omission of some statutory duty without 
any evidence tending to show that such omission 


In the absence of evidence that 
conditions surrounding the accident and conditions 
at the making of a test or experiment were the 
same, the testimony as to the making of the test, 
if competent at all,°* is without substantial weight 
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[§ 1671] (2) Where Statutory Presumption of 
Negligence Rebutted.°® 
ponderance of the evidence establishing defendant’s 
negligence®’ applies especially where defendant by 
its evidence has temporarily rebutted®® the pre- 


The rule requiring a pre- 


sumption of negligence which in some states fol- 


non, 76 Ark. 166,,88 SW 851. 

(b] Evidence held insufficient as 
: (1) Negligence of defendant in 
general. Cross v. New York Cent., 
ete; R. Co., 123 NYS ~908; / Interna- 
tional-Great Northern R. Co. v. Allen, 
(Tex Civ. ‘A.).. 7 SW... (2d). 900.12), 
Avoidability of collision. Chicago, 
etc., R. Co. v. Roberts, 35 Colo. 498, 84 
P 68; Robinson v. Denver, etc., R. Co., 
24 Colo. 985 49" 2 375 Augusta South- 
ern R. Co. v. Carroll, 7 Ga. i 138, 66 
SE 403; Macon, ete., Re iCo. Wood, 
SGamene LST; 59 SE 595; Macontey 
etc., R. Co. v. McCoy, 7 Ind. T. 288, 
104 SW 620; Missouri, etc., R. Co. v. 
Webb, 6 Ind. T. 280, 97 Sw 1010; Chi- 
cago, ‘etc., R. Co. v. Huggins, 4 Ind. Ty 
194, 69 Sw 845; Bailey v. Texas, etc., 
R. Co., 1 La. A. 238; Anderson v. Chi- 
cago, etc., R. Co., 111 Minn. 531, 127 
NW 455; Yazoo, ete., R. Co. v. Fra- 
zier, 104 Miss. 372, 61 S 547; Kennedy 
v. Chicago, ete., R. Co., 80 Nebr. 267, 
114 NW 165; Craft v. Peekskill Light- 


ing, etc., Co., 121 App. Div. 549, 106 
NYS 232; Cumming v. Great North- 
ern R. Co., 15 N. D. 611, 108 NW 798; 


Chicago, ete., R. Co. v. Dye, 48 Okl. 
465, 150 P 456; St. Louis, etce., R. Co. 
v. Smith, 41 Okl. 163, 137 P° 714; At- 
chison, ete., R. Co. v. Henderson, 27 
Ok}. 560, 112 P 986; Galveston, etc., 
R. Co. v. Graham, 46 Tex. Civ. A. 98, 
LOT (SW) 8462: "Pexas,= eter ik. 1Cos vi 
Langham, (Tex. Civ. A.) 95 SW 686; 
Texas Cent. R. Co. v. Harbison, (Tex. 
Civ. A.) 88 SW 414; Houston, etc., R. 
Co. v. McMillan, 37 Tex. Civ. A. 483, 
84 SW 296; Texas Cent. R. Co. v. 
Harbison, (Tex. Civ. A.) 75 SW 549; 
St. Louis Southwestern R. Co. v. Ad- 
ams, 24 Tex. Civ. A. 231, 58 SW 1035; 
Carper v. Monongahela Valley Tract. 


Co., 78 W. Va.--282, 88 SE 848, LRA 
1917A 171;, Harvey Coal, etc., Co. v. 
Chesapeake, etc; Ry Co., W. Va. 


9 

228, 71 SE 178. (8) Collision Beye 
train. Northern Alabama R. Co. 
Jackson, 16 Ala. A. 422, 78 S ie: 
Cincinnati, ete., R. Co. v. Bartlett, 58 
Ind. 572; Chicago, etc., R. Co. v. Keef- 
er, 68 Ind. A. 16, 119 NE 807. (4) 
Engineer or fireman seeing animals. 
Carlson v. Chicago Great Western R. 
Co., 187 Ill. A. 636; Chicago, ete., R. 
Co. v. Dowhower, 74 Nebr. 600, 104 
NW 1070; “Chicago, ete.,> R. Co. v. 
O’Dell, (Tex. Civ. A.) 160 SW 1098; 
Texas, etc., R. Co. v. Miller, 60 Tex. 
Civ. A. 201, 127 SW 566. (5) Engi- 
neer’s knowledge of danger to animal. 
Pickett v. Lexington, ete., R. Co., 153 
Ky. 460, 155 SW 1139; McDaniel v. 
Charleston, etc.,-R., 101 S. C. 415, 85 
SE 957; Galveston, ete, R: Co. v. 
Blumberg, (Tex. Civ. A.) 155 Pay. 
1184; Et. “Worth, ete., R...Co 
Hodge, 58 Tex. Civ. A. "540, 125 “Sw 
350; Chicago, etc., R. Co. v. Cash, 24 
Wyo. 316, 157% P 701. (6) Frightening 
animals. Nashville, ete, R. Co. v. 
Garth, 179 Ala. 162, 59 S 640, 46 LRA 

NS 430; Christie yy. Louisville, ete:, 
REE Cow (Ky.) 124 SW 796: Nashville, 
etc., R. v. Ford, 189 Tenn. 505, 201 SW 
755. (7) How or when the animals 
were killed or injured. Denver, etc., 
R. Co. v. Coulter, 41 Colo. 445. 92 BP 
906; Jones’ v. Oregon Short-Line R. 
Co., 6 Ida. 441, 56 P 76; Gulf, ete., R. 
Co. v.. Anson, 10d: Tex. 198/105 sSiws 
989; FWouston, etc., R. Co. v. Peter- 
son, (Tex. Civ. A.) 227 SW 747; In- 


lows from the fact of killing,®® or where the facts 
with regard to the killing are all put in evidence.* 
But circumstantial evidence of defendant’s negli- 
gence in support of the presumption will be sufficient 
to sustain a judgment for plaintiff,” especially where 


ternational, ete., Co. v. Bandy, 
(Tex, ‘Civ: A.) 186 Sw 781; Abbott v. 
Beaumont, ete., R. Co., (Tex. Civ. A.) 
177 SW 1052; St. Louis Southwestern 
R. f Cor vi Conley; (Tex: Civ. -A.)5,. 242 
SW 36; Underwood vy. Chesapeake, 
ete., R..Co., 78 W.Va. 409, 89.SE 2: 
(8) Mode of extricating animal from 
trestle. St. Louis Southwestern R. 
Co. v. Coleman, (Tex. Civ. A.) 238 SW 
366. (9) When animals came on 
track. Union Pac. R. Co. v. Brower, 
60 Colo. 579, 155 P 312; Chicago, ete., 
RR. Cor kv: Church, 49 Colo. 582, 114 ie 
299; International, GtesE) "Co. 
Bandy, (Tex. ‘Civ. "A.) 163 SW 341: 
International, etc., R. Co. v. Wilson, 
(Tex. Civ. A.) 129' SW 849; Gulf, ete., 
R. Co. v. Bennett, 59 Tex. ‘Civ. A. 321, 
126 SW 607 


90. See infra § 1673. 
91. See cases infra notes 92, 93. 
92. Colo.—Denver, ete., R. Co. v. 


Coulter, as Colo. 445, 92 P 906; Den- 


ver, etc., R. Co. v. Wheatley, 7 Colo. A. 
284) 43 P 450. 

Iil.—Terre Haute; ete; Rs, Comive 
Tuterwiler, 16 Ill. A. 197. 


Nebr.—Kennedy v. Chicago, ete., R. 
Cor; ae NW 165. 

N. Y.—Craft v. Peekskill Lighting, 
aay Co., 121 App. Div. 549,:106 NYS 

Oh.—Pittsburgh, ete., R. Co. v. Me- 
Millan, 37 Oh. St. 554. 

Tex.— Gulf, ete, R. Co. v. Anson, 
101 Tex. 198, 105 SW 989 [rev (Civ. 
A.) 102 SW 136]; Henry v. Missouri, 


ete., R. Co. (Cive A.) -65 SW 644: 
: wai —Kirk v. Norfolk, ete, R. 
Co.,, 41 WaVa. 122, (24 Sh 639, 56 Am 


SR’ $99, 32 LRA 416. 


93. Peoria, ete., R: Cos virAten? 43 
Tll. A. 68. 
rite ag and lookouts see infra § 
94. See supra § 1658. . 
95. Byrd v. Central Kentucky 


Tract. Co., 136 Ky. 766, 125 SW 174. 

96. Statutory presumption of neg- 
ligence see supra § 1632. 

97. See supra § 1670. 

98. Evidence in rebuttal of stat- 
utory presumption see stipra § 1635. 

99. See cases infra this note. 

[a] Evidence held insufficient to 
overcome defendant’s evidence in re- 
buttal of statutory presumption: (1) 
In general. Central of Georgia R. Co. 
v. O’Neal, 11 Ga. A, 461, 75 SE 674; 
Atlantic Coast Line R. Co. v. Whit- 
aker, 10 Ga. A. 207, 73 SE 84. (2) 
Injury unavoidable. Boshell v. Tlli- 
nois Cent. R. Co.,, 219 Ala: 188) 1207S 
704; St. Louis- San Francisco R. Co. v. 
179 Ark. 248, 15 SW (2d) 
Davis yv. Porter, 153 Ark. 375, 
240’ SW 1077; Whiddon v. Atlantic 
Coast Line R. Co., 21 Ga. A: 377, 94 
SE. 617; Louisville. ete. wR. Cor Give 
Hanger, 167 Ky. 493, 180 SW 787; 
Byrd v. Central Kentucky Tract. Co. 
136 Ky. 766, 125 SW 174; Mobile, etc., 
RL Oou Ve Morrow, 97 SW 389, 30 Kyl 
83; ReReris on. v. New Orleans, etc., 
R. Go},"8. La: 738; Foster v: Texas, 
ete., R. Cord: mie Ns 601; Yazoo, etc., 
RivCo. Wy. Jones, 111 Miss. 159, Ties 
309; Fleming v. Washington, ete., Re 
Co., 168 N. C. 248, 84 SE 270. 

1. Stoeber vy. Minneapolis, ete; Re 
Co., 40 N. D. 121, 168 NW 562 
’@. Ala.—Central of Georgia Ricoy 
v. Burkett, 23 Ala. A. 294, 124 S 404. 


ps Rh a ta ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 1671-1673] 


the presumption has not been fully rebutted by de- 
fendant’s evidence,* or where evidence in rebuttal 
contradicts itself.t And if there is no rebuttal of- 
fered by defendant,® or if the rebuttal offered is not 
sufficient,® plaintiff establishes his right to recover 
by proof of ownership and value of the animal and 
of its being injured or killed by act of defendant 
without offering further evidence of negligence.’ 
[§ 1672] (3) Direct and Circumstantial Evi- 
dence.* The facts necessary to sustain’ a recovery 
may be established either by direct testimony or 
by proof of circumstances from which they may be 
reasonably inferred by the jury;® and _ plaintiff’s 
case is strongly fortified by failure of defendant to 
introduce the testimony of its employees who were 
present at the accident.1° But to sustain the ver- 
dict on circumstantial evidence there must be some 
connection between the facts proved and the fact 
at issue,‘? and the circumstances must be sufficient- 
ly strong and connected to create more than a mere 
conjecture or suspicion.t? Some authorities hold 
that the circumstances shown must negative every 
other reasonable hypothesis save that of defendant’s 
negligence;'* but there is also authority for the 
view that proof of the more probable hypothesis 
is all that is required.1* Where the only direct tes- 
timony as to the circumstances of the injury is that 
of defendant’s servants who testify positively that 
there was no negligence, and they are not in any 
wise contradicted or discredited, a verdict for plain- 


Ark.—Missouri Pac. R. Co. v. Chase, 


180.Ark. 857, 23 SW (2d) 256; Mis-| 231 
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etc., R. Co., 11 App. Div. 373, 42 NYS 23. 
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tiff cannot be sustained.1® If there is evidence con- 
tradicting the testimony of defendant’s servants, 
the verdict for plaintiff stands,t®° even where the 
contradicting evidence is circumstantial and the ey- 
idence of the employees is direct.!7 

Applications of rule. The rules as to the suffi- 
ciency of such evidence!’ have been applied to proof 
of: The ownership of the animal injured;*® the 
fact of killing or injury by defendant’s train;?° 
the giving of notice of the injury to defendant,?+ 
or the failure of defendant to post notices of the 
killing,?? when the statute requires these notices 
to be given;?° and the fact of negligence.?* 

[§ 1673] (4) Cause of Injury.?® Applying the 
general rule?® there must be a preponderance of evi- 
dence on behalf of plaintiff to show that defend- 
ant’s negligent act was the cause of the injury com- 
plained of.2" It cannot be said that there is a pre- 
ponderance of evidence for plaintiff where the cir- 
cumstances shown are equally consistent with some 
other cause of injury for which the railroad is not 
responsible,?* and where defendant’s servants tes- 
tify positively that no animal was struck and their 
testimony is not contradicted and the circumstan- 
tial evidence is not inconsistent therewith, the jury 
cannot disregard their testimony.2® The fact that 
an animal was killed or injured by being struek by 
defendant’s cars or locomotives may be proved by 
circumstantial evidence without the direct testi- 


See cases supra notes 21, 22. 
24.- Gulf, ete; Ri, Co. ve Washing- 


souri Pac. R. Co. v. Henry, 172 Ark. Okl.—Lusk v. Skelton, 67 Okl. 130,| ton, 49 Fed. 347, 1 CCA 286; St. Lou- 
778, 290 SW 359; Missouri Pac. R. Co.| 169 P 892. is, etc., R. Co. v. Smith, 36 Okl. 28, 
v. Bain, 170 ‘Ark. 594, 280 SW 625; Tex.—Gulf, etc., R. Co. v. Orr, (Civ. | 127 P 479. 

Davis v. Parish, 160 Ark. 338, 254 SW A.) 239 SW 702; Texas, etc., R. Co. v [a] Circumstances constituting 
837; Kansas City Southern R. Co. v. Lovett, (Civ. A.) 199 SW 498. admission of negligence.—Under stat- 
Griffin, 141 Ark. 625, 217-SW 801; [a] Mere scintilla of proof is not} ute, which provides that in case of in- 


Lusk v. Cooper, 197 | sufficient. 


Annapolis, ete. R. 


Co. v.| jury to animals the body of the ani- 


130 Ark, 241, 
SW 9. 


Ga.—Central of Georgia R. Co. 
Francis, 40 Ga. A. 383, 149 SE 806; 
Southern R. Co. vy. Chunn, 8 Ga. A 
400, 69 SE 225. 

La.—Vidrine v. Texas, ete., R. Co., 
5 La. A. 457. 

Tex.——Texas Electric R. v. Zaludek, 
(Civ. A.) 15 SW (2d) 1079. 

3. Davis v. Carter, 27 Ga. A. 494, 
108 SE 837; Southern R. Co. v. Chunn, 
8 Ga. A. 400, 69 SE 225. 

4 Kansas City Southern R. Co. v. 
Griffin, 141 Ark. 625, 217 SW 801; 
Central of Georgia R. Co. v. Francis, 
40 Ga. A. 383, 149 SE 806. 

5. Atchison, etc., R. Co. v. Carrow, 
18 eae 92, 156 P 965; Missouri Pac. 
RCo: erry, 180 aes 437, 21 SW 
(2d) 601; Denver, Rs Co. N. 
Wheatley, 64 Colo. 598 “i713 P 3916. 

6. St. Louis, ete., R. Co. v. Vaugh- 
an, 180-Ark. 559, 21 SW (2d) 971; 
Jackson v. Texas, etc., R. Co., 166 La. 
$18; 117 S805; Perryman v. Charles- 
ton, etc: R: Co, 105 S. C. 34, 89 SE 497. 

7. See cases supra notes bs 6: 

8. Absence of, or defect in, fence 
as cause of injury see infra § 1677. 

9. See cases infra notes 11-14. 

Circumstantial evidence generally 
see Evidence § 1792. 

10. Day v. New Orleans Pac. R. 
Cou 35 ak Ann. 694; St. Louis, etc., 
R. Co. v. Smith, 36 Ok1. 28,127 P 479, 


11. Shaw v. St. Louis, ete., RR, Cos 
110 Mo. A. 561, 85 SW 611. 
12. Colo.—Denver, etc. R. Co. v. 


Priest, 9 Colo. A. 108, 47 P 653. 

Iowa.—Gibson v. Towa Cent. R. Cor, 
136 Iowa 415, 113 NW 927; Bothwell 
v. Chicago, etc., R. Co., 59 Iowa 192, 
13 NW 78. 

Mo.—Shaw v. St. Louis, ete., R. Co., 
110 Mo. A. 561, 85 SW 611. 

Nebr.—White v. Chicago, etc., R. 
Co., 93 Nebr. 736, 141 a 1038; Ken- 
nedy v. Chicago, etc., R. Co., 80 Nebr. 
267, 114 NW 165. 

N. Y. —Magilton v: New York Cent., 


Pumphrey, 72 Md. 82, 19 A 8. 

13. Gibson v. Iowa Cent. R. Co., 
136 Iowa 415, 113 NW 927. 

Only reasonable hypothesis doc- 
trine generally see Evidence § 1792 
note 48. 

14. Missouri, etc., R. Co. v. Simer- 
ly, 72 Okl.. 251,.180 P5651; Meier v. 
a ee Bac wR Con7 ol Or 6.97 98) 


More probable hypothesis view gen- 
erally see Evidence § 1792 note 51. 

15) 2St.shouis; étes RR. Coy vp Van- 
over, 14 Tll. A. 522; Crawford v. 
Southern R. Co., 150 Ky. 741, 150 SW 
990; Byrd v. Central Kentucky Tract. 
Co., 186 Ky. 766, 125 SW 174; Ken- 
nedy v. Chicago, et¢., R. Co., 80 Nebr. 
267, 114 NW 165; Craft v. Peekskill 
Lighting, ete., Co., 121 App. Div. 549, 
106 NYS 232. 

16. St. Louis, etc., R. Co. v. Minor, 
85 Ark. 121, 107 SW 171; Berry v. 
Southern R. Co., 126 Ga. 426, 55 SE 
239; Southern R. Co. v. Edwards, 9 
Ga. A. 26, 70 SE 194; Tennessee Cent. 
R. Co. v. Walker, 155 Ky. 768, 160 SW 
494; Chesapeake, etc., R. Co. v. How- 
ard, 143 Ky. 218, 136 SW 153; Jones 
vy. Chicago, etc.,, R. Co., 26 S. D. 288, 
128 NW 323. 

L7 ae Gineinnati, “ete. Ro. iCo.uty: 
Graves, 165 Ky. 148, 176 SW 974. 

18. See supra text and notes 9-16. 

19. St. Louis, etc., R. Co. v. Miller, 
84 Ark. 495, 106 SW 484; St. Louis, 
ete., R. Co. v. Casner, 72 Til. 384; Hal- 
seth v. South Dakota Cent. R. Coy, 
34 S. D. 226, 147 NW 992; Freeman 
v. Taylor, 61 Tex. Civ. A. 393, 130 SW 
fies 


20. See infra § 1673. 

21. Rio Grande Western R. Co. v. 
Boyd, 44 Colo. 119, 96 P 781; Kost v. 
Chicago, etc., R. Co., 167 Iowa 622, 
149 NW 851. 

22. St. Louis Southwestern R. Co. 
v. Castleberry, 98 Ark. 441, 136 SW 
284: St. Louis, ete., R. Co. v. Ewing, 
85 Ark. 53, 107 SW 191. 


mal shall belong to the company un- 
less the owner shall elect to take it in 
whole or in part for damages, if an 
animal is injured and an agent of the 
company, acting within the scope of 
his authority and knowing the cir- 
cumstances of the injury, orders it to 
be killed and the meat sold for the 
benefit of the company, this is suffi- 
cient to establish a prima facie ad- 
mission of negligence. McCauley v. 
ee Cent. R. Co., 11 Mont. 483, 28 
25. Absence of, or-defect in, fences 
or cattle guards see infra § 1677. 
Failure to give signals, keep look- 
one or take precautions see infra § 
26. See Negligence § 835. 
27. Cal.—ZJesus Maria Rancho v., 
Sommers Pacey Cor, 36 Cal Aves ope ince 


Tll.—Terre Haute, ete., R. Co. v. Tu- 
terwiler, 16 Ill. A. 197. 

Kan,—-Holland v. Schaff, 106 Kan. 
236, 187 P 682. 

Oh.—Pittsburgh, etc., R. Co. v. Me- 
Millan, 37 Oh. St. 554. 

Tex.—Payne v. Wittenberg, (Civ. 
A.) 239 SW 224; Beaumont, ete., R. 
Co. v. Langford, (Civ. vp) 104 SW 520; 
Texas, ete., R. Cow vo King; 46 Tex. 
Civ. A. 265, 99 SW 1030; Gulf, ete., 
R. Co. v. Blake, 43 Tex. Civ: A. 180; 
95 SW 593. 

28. I11.—Ohio, ete., R. Co. v. Atte- 
berry, 43 Ill. A. 80. 

Ky.—Southern R. Co. v. Forsythe, 
64 SW 506, 23 KyL 942. 

Mont.—Beaudin v. Oregon Short 
Hine) Ry Cos 31) Mont. 233)" om 303. 

Tex.—Missouri, ete., R. Co. v. Baker, 
99 Tex. 452, 90 SW 869; Railway Co. 
v. Leal, 16 SW 909; Paris, etc., R. Co. 
v. Bridges, (Civ. A.) .204 SW 350; Mis- 
souri, etc., R. Co. v. Baker, 42 Tex. 
Cine A. T4493 Swe2id: 

W. Va.—Gould v. Coal, ete., R. Co., 
74 W. Va. 8, 81 SE 529. 

29. Wrightsville, etc, R. Co. v. 
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mony of any eyewitness,?° it being sufficient to show 
circumstances from which this fact may be fairly 
and justly inferred,*! such as the position of the 
animal,®? the character of the injury,** the presence 
of blood or hair upon the road** or locomotive,*® 
hoof prints of the animal,’®® and any marks upon 
the track or roadbed indicating that an animal had 
been struck or dragged by the train.*7 
circumstances may be of such a character as to war- 
rant the jury, without any direct evidence on the 
part of plaintiff, in disregarding the positive testi- 
mony of defendant’s servants that the animal was 
Collision with a train is 


not injured by the train.*° 


pyecer 108 Ga. 262, 33 SE 978; Ohio, 
Pi Cosw; se ae ae 435° TNS Ay 80s 

Micsde v. Kansas City, ete., R. Co., ‘45 
Iowa 699. 

30. U. S.—Gulf, ete., Com vi 
Washington, 49 Fed. 347, 1 reer 286. 

Ark.—St. Louis, etc Re Peo. avs 
Stites, 80 Ark. 72, 95 SW 1004; Little 
Rock, etc., R. Co. v. Wilson, 66 Ark, 
414, 50 SW 995. 

Colo. —Burlington, etc, R. Co. v. 
Campbell, 14 Colo. A. 141; 59 P 424. 

Fla.__Seaboard Air Line R. v. Nims, 
61 Fla. 420, 54 S 779. 

Ind.—Whitewater R. Co. v. Bridg- 
ett, 94 Ind. 216; Indianapolis, etce., 
R. Co. v. Thomas, 84 Ind. 194, 

Iowa.—Lister v. Chicago, etc., R. 
Co., 192 Iowa 1068, 186 NW 8. 

Mo.—Halferty v. Wabash, etc., R. 
Co., 82 Mo. 90; VWanderslice v. Chica- 
go, ete., R. Co., (A.) 23°SW (2d) 1111; 
Montgomery v. Deering Southwestern 
R., 198 Mo. A. 12, 194 SW 894; Har- 
beston v. Kansas City, etc., R. Co., 65 
Mo. A. 160: Combs v. St. Louis, ete., 
R. Co., 58 Mo. A. 467. 

Nebr. —Chicago, ete., R. Co... v. 
Hildebrand, 42 Nebr. 33, "60 NW 335. 

S. D.—Sweet v. Chicago, Hoan ISA MOON 
Css D. 281, 60 AUW. 27. 

31. See cases infra notes: 32-37. 

32. U. S.— Gulf, etce., Col aN: 
Washington, 49 Fed. 347, A COA 286. 

Ark.—Missouri Pac. R. Co. v. Green, 
172 Ark. 423, 288 SW 908; St. Louis- 
San Francisco R. Co. v. Gray, 158 Ark. 
369, 250 SW 37; Fenton v. De Queen, 
ete., R. Co., 102 Ark. 386, 144 SW 192; 
Midland Valley R. Co. v. Skinner, 99 
Ark. 370, 138 SW 969. 

Cole ness ete., R. Co. v. Rob- 
erts, 10 Colo. 37, 49 P 428. 

Til. Sas age etc., R. Co. v.,Pineo, 56 
Tll. 308; Chicago, ete., R. Co. v. De- 
ment, 44 Til. 74. 


Ind. —Chicago, ete., R. Co. v. Schip- 
per, 75 Ind. A. 669, 131 NE 232. 
Iowa.—Lister v. Chicago, ete, R. 


Co., 192 Iowa 1068, 186 NW 8; Clark 
Vy. Kansas. City, ete, sR. Co.; 55 Iowa 
455, 8 NW 328 

La.—Henderson v. Lancaster, 2 La. 


A. 680 
—*t Vv, St. Louts,- ete,,.0m. 

Co., 149 Mo. A. 631, 129 SW 477; Nel- 
son’v. St. Louis, etc., R: Co., 136 Mo. 
A. 160, 116 SW 1118. 

N. D.—Anderson v. Minneapolis, 
ete., R.'Co., 18 N. D. 462, 123 NW 281. 

Okl.—Missouri, ete., R. Co. v. Simer- 
dayne dic oie Dole LOW) bows 

Ss. D.—Haxby v. Chicago, ete. R. 
Con 2458S. Dy 355, 123. NW 684. 

Tenn.—Louisville R. Co. v. Hobbs, 
5 Tenn. Civ. A. 282. 

Tex.—International, ete., R. Co. v. 
Hughes, 81 Tex. 184.16 SW 875; Davis 
v. Etter, (Civ. A.) 243 SW 603; Mis- 
souri, etc., R. Co. v. Crews, 54 Tex. 
Civ. A. 548, 120 SW 1110; Ft. Worth, 
ee R. Co. v. Polson, (Civ. A.) 106 SW 
429. 

WwW. Va. ] i Gen. of 
- Railroads. 86 W. Va. 93, 103 SE 108. 

Ont.—Palo v. Canadian Northern R. 
Co., 5 OntWN 176, 25 OntWR 165. 

33. U. S—Gulf, ete, R. Co. v. 
Washington, 49 Fed. 347, 1 CCA 286. 

Ala.—O’ Rear v. ayy OER Lumber 
Co., 6 Ala. A. 461, 60 S 46 

Ark. —Missouri, etc, kh. 


Con) ry. 
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train.*° 
And these 
Damage. 


Green, 172 Ark. 423, 288 SW 908; Mid- 
land Valley R. Co. v. Skinner, 99 Ark. 
370, 1388 SW 969. 

Til. —Chicago, etc., R. Co. v. Dement, 
44 Tl. 74. 

Ind.— Louisville, ete., R. Co. v. Hix- 
on, 101 Ind. 337; Chicago, CLC etwas 

Vv. v. Schipper, 75 Ind. A. 669, 131 NE 232; 
Cleveland, ete., R. Co. v. Vincent, 60 
ads eA. 476, 109 NE 810. 

Iowa.—Brockert v. Central Iowa R. 
Co., 82 Iowa 369, 47 NW 1026; Clark 
v. Kansas City, ’ete., LEE MOOS 55 lowa 
455, 8 NW 328; Stutsman v. Burling- 
ton, ete., R. Co., 53 Iowa 760, 6 NW 63. 

Iia.— Henderson v. Lancaster, 2 La. 
A 680. 

Mo. - ‘ iss ete. fase. 
Co., 149 Mo. A. 631, 129 SW 477% Nel- 
son v. St. Louis, etc., R. Co., 136 Mo. 
A. 160, 116 SW 1118; Harberston v. 
Kansas’ (City, -ete.,. Re Co;,.65- Mow As 
160; Combs v. St. Louis, etc., R. Co., 
58 Mo. A. 467. 

N. D.—Anderson v. Minneapolis, 
etc., R. Co., 18 N. D. 462, 1283 NW 281. 

Okl.—Missouri, ete., R. Co. v. Simer- 
ly, 72 Ol. 251, 180 P 551: 

Tenn.—Louisville, ete, R. Co. v. 
Hobbs, 5 Tenn. Civ. A. 939 

Tex,—Robbins v. Bell, (Civ. A.) 195 
SW 865; Missouri, ete:, R.. Conavs 
toe 54 Tex. Civ. A. 548, 120 SW 

W. Va.—Kay v. Director Gen. of 
Railroads, 86 W. Va. 98, 103 SE 108. 

Ont.—Palo v. Canadian Northern R. 
Co., 5 OntWN 176, 25 OntWR 165. 

34. Ala.—Louisville, etc., R. Co. v. 
Hayward, 201 Ala. 9, 75 S 22; O’Rear 
v. Manchester Lumber Co., 6 Ala. A. 
461, 60 S 462. 

Ark.—Missouri, Re KCOn evs 
Green, 172 Ark. 423, oo SW 908; Ft. 
Smith, etc., R. Co. v. Hudson, 241 SW 


La.—Henderson v. Lancaster, 2 La. 
A. 680. 

Mo.—Severn v. St. Louis, ete, R. 
Co., 149 Mo. A. 631, 129 SW 477; Nel- 
son v. St. Louis, etc., R. Co., 186 Mo. 
A! 160, 116 SW 32128: . Harbeston -v. 
Kansas City, ete., R, Co., 65 Mo. A. 
160; Morrow v. Hannibal, ete., R. Co., 

ete., 


29 Mo. A. 432. 

Tenn.—Louisville, FaLeC Our Nie 
Civ. A. 282 

. s v. Etter, (Civ. vA.) 243 

Sw 603. 


Hobbs; 5 Tenn. 

Ont.—Palo v. Canadian Northern R. 
Co., 5 OntWN 176, 25 OntWR 165. 

35. International, ete. R.. Co. vv. 
Hughes, 81 Tex. 184, 16 SW 875. 

36. Ark.—Fenton v. De Queen, etc., 
R. Co., 102 Ark. 386, 144 SW 192; Mid- 
land Valley R. Co. v. Skinner, 99 Ark. 
340; DBS IS VN OOo: 

Tll—Awe v. Chicago, R.Go,; 
175 Ill. A. 144, 

Ind.—Louisville, ete., R. Co. v. Hix- 
on, 101 Ind. 337; Cleveland; etc., R. 
Co. v. Vincent, 60 Ind. A. 476, 109 NE 
810. 

lowa.—Brockert v. Central Iowa R. 
Co., 82 Iowa 369, 47 NW 1026. 

Mo.-—Halferty v. Wabash, etc., R. 
Co., 82 Mo. 90; Harbeston v. Kansas 
City; ete, RR. Cog 6b aio, FAA iGo: 

Nebr.—Chicago, ete. R. Co. v. 
Hildebrand, 42 Nebr. 33, 60 NW 335. 

N. D.—Anderson v. Minneapolis, 
ete., R. Co., 18 N. D. 462, 123 NW 281. 


etec., 
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not sufficiently proved, however, by merely showing 
that the animal was found dead or injured near the 
track without any signs of violence or indications 
of having been struck by a train;*® 
substantial facts shown from which it may be rea- 
sonably inferred that the animal was killed by the 


there must be 


[§ 1674] (5) Nature and Extent of Injury or 
To sustain a recovery for the killing of an 
animal there must be some evidence of its value,*t 
which must be of its actual or market value and not 
merely what plaintiff considers it worth to him.*? 
A verdict for the.amount testified to by a single 


Ok1.—Missouri, etc., R. Co. v. Sim- 
erly, 72 Qkl. 251, 180 P 551. 

Or.—Meier v. Northern Pac. R. Co., 
SL (Or (69.493 P69, 

Ss. D.—Haxby v. Chicago, Re 
Co., 24 S. D. 355, 123 NW 684. 

Tex.—Davis vi. Etter, (Civ. Az) 3243 
SW 603; Robbins v. Bell, (Civ. A.) 195. 
SW 865; Missouri, etc., R. Co. v. Byrd, 
58 Tex. Civ. A.7612, 124 SW 993; 6 Et. 
Worth, ete., R. Co. v. Polson, (Civ. A.) 
106 SW 429. 

EoaeCO: 


37. I1%—Toledo, 
Pineo, 56 Ill. 308. ; 

Mo.—Nelson vy. St. Louis, ete., R. 
Co., 136 Mo. A. 160, 116 SW 1118; 
Harbeston v. Kansas City, ete., R. Co., 
65 Mo. A. 160; Combs v. St.. Louis, 
etc., R. Co., 58 Mo. A. 467; Morrow v. 
Hannibal, etc., R. Co., 29 Mo. A. 432. 

Nebr.—Chicago, etc., R. Co. v. Hilde- 
brand, 42 Nebr. 33, 60 NW 335. 

Or.—Meier v. Northern Pac. R. Co., 
51) Or.169,,, 93 BP 691. 

W. Va.—Kay v. Director Gen. of 
Railroads, 86 W. Va. 93, 103 SE 108. 

38. New Orleans, ete., R: Co. wv. 
Toulme, 59 Miss. 284; Buckman v. 
Missouri, ete., R. Co., 100 Mo. A. 30, 73 
SW 270; International, etc., R. Co. v. 
lIlughes, 81 Tex. 184, 16 SW 875. 

39. Pierce v. Chicago Northwest- 
ern R. Co.; (Iowa) 157 NW 141; Jenic- 
ke v. Minneapolis, ete., R. Co., 27 
Minn. 359, 7 NW 3638; Hunt v. White 
Sulphur Springs, ete., R. Co., 63 Mont. 
508, 208 P 917; International, ete., R. 
Co. v. Holley, (Tex. Civ. A.) 160 SW 
990; Texas, ete., R. Co. v. King, 45 
Tex, Civ. A. 265, 99 SW 1030; Galves- 
ton, ete... RoCo> Vv. (Blau, 3 "Tex. Civ. 
A. 644, 73 SW 1074. 

40. Ga—Alabama Great Southern 
sce v..Price, 17 Ga. A. 762, 88 SEH 

Ind.—Chicago, etc., R. Co. v. Keefer, 
68 Ind. A. 16, 119 NE 807; Pittsburgh, 
ete., R. Co. v. Vance, 58 Ind. A. I, 108 
NE 158. 

Iowa.—Brockert v. Central Iowa R. 
Co., 75 Iowa 529, 39 NW 871. 

Miss.—Louisville, ete., R. Co. v. Van 
Eton, 11 S 111; New Orleans, ete., R. 
Co. veJones, 3S) 653? 

Mo.—Brittin v. Hines, 209 Mo. A. 
50, 286 SW 676; Hires v. St. Louis, 
etc., R. Co.,\157 Mo. A. 46,7187 SW 605 
Lee v. St. Louis Southwestern R. Co., 
146 Mo. A... 696, 125 Sw) 780: 
Lindsay v. Kansas City, ete., R. Co., 
36 Mo. A. 51; -Gilbert v. Missouri Pac. 
RieGosZieriMiowAs.. 65. 

Tex.—Gulf, ete., R. Co. v. Anson, 101 
Tex. 198, 105 SW 989 [rev (Civ. A.) 
102 SW 186]; Ft. Worth, etc., R. Co. v. 
Atkinson, (Civ. A.) 254 SW 1028; Mis- 
souri,, ete., R. Co. v.»Lovell, (Civ A.) 
179 SW 1111; Stewart v. Texas, etc., 
R. Co., (Civ. A.) 165 SW 559; Mar- 
shall, ete.,-R. Co. v. Boaz, (Civ. A.) 157 
SW 216; San Antonio, ete., R. Co. v. 
Harrison, (Civ. A.) 146 SW 596; Tex- 
as Cent. R. Co. v. Randal, 48 Tex. Civ. 
A. 687, 108 SW 505; Beaumont, etc., 
R. Co. v. Langford, (Civ. A.) 104 SW 
920; Railway Co. v. Leal, (A.) 16 SW 
909; Missouri Pac. R. Co. v. Earle, 
(A.) 14 SW 1068. 

41. Southern R. Co. v. Varn, 102 
Ga. 764, 29 SE 822. 

42. Galveston, ete VE 
Schrader, 1 Tex. A. Civ. Cas. i ‘aude 
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witness, if competent to testify, as the value of the 
animal killed, is justified.4? The fact that a dog 
killed by defendant’s train was not assessed does 
not prove that it was of no value,** especially when 
the undisputed evidence shows that the dog was 
valuable.4® Where an animal is merely injured, 
there must be evidence of its value after as well as 
before the injury,*® and the evidence must be di- 
rected to a time immediately after the injury.** 
But evidenee that an employee, authorized by de- 
fendant to do so, took charge of the injured animal 
and subsequently killed it, justifies a verdict for 
the full value of the animal killed,*® and plaintiff is 
not required further to prove in dollars and cents 
the extent of the injury inflicted by the train.*® 
Where the evidence merely shows that an animal 
was injured and there is no evidence as to whether 
it subsequently died, a judgment for its full value 
cannot be sustained.°° 

[§ 1675] (6) Place of Injury; Venue. A find- 
ing that the injury occurred in the county in which 
the action to recover therefor was brought®! is suf- 
ficiently supported by evidence that the injury was 
received in a town which a railroad map places with- 
in that county,°? or within the statutory limits of 
a town which the statute places in that county,*? 
or at a point located as being a certain distance 
and direction from a town and which point the 
court, by taking judicial notice of the geographical 
lines of the county, can place therein. Where 
the statute provides that action must be brought 
before a justice of the peace in the township where 
the injury occurred or in an adjoining township,®® 
conflicting testimony of two witnesses placing the 
point of injury in different townships is not suffi- 
cient to support a recovery in the absence of evi- 


(where the only evidence as to the 
value of the animals killed is the tes- | Mo. 

timony of plaintiff that they were 60. 
worth a certain amount to him and 61. 
that he had paid a certain amount for 
a Similar animal, the evidence is not 


sufficient). 
43. Mississippi Cent. R. Co. v. 


796; 
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250; Yeager v. Chicago, etc., R. Co., 61 65. 
A. 594 


See supra §§ 1486-1501. 

Bernardi v. Northern Pac. R. 
Co., 18 Ida. 76, 108 P 542, 27 LRANS 
Cary vo. St.. Louis, etc., 
60 Mo. 209; Hawkins v. St. Louis, etc., 
R. Co., (Mo. A.) 202 SW 1060; Walker 
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dence that the two townships named were adjoin- 
mee’ 

[§ 1676] (7) Fences and Cattle Guards—(a) In 
General. To sustain a recovery under the statutes 
requiring railroad companies to fence their tracks,°* 
there must be some evidence reasonably tending to 
establish every material fact necessary to be 
proved.®® So there must be some evidence that the 
road was not fenced,®® and if the statute only re- 
quires fencing or cattle guards at certain places or 
excepts certain places,®® there must be some eyi- 
dence that the place in question was one required 
to be fenced,®! or protected by cattle guards,*? 
or was not one of the places excepted;** and, if the 
statute allows a certain time after the road is in 
operation for the construction of fences,°* that such 
road was in operation,®® and that such time had 
elapsed at the time of the injury complained of.°* 
Where the issue of effectiveness of a legal fence to 
turn plaintifi’s animals®’ is raised, a finding for 
plaintiff will be sustained by evidence tending to 
show that the injured animals might have been 
turned by a legal fence, if one had existed.°* The 
position of the injured animal near a public crossing 
with hoofprints on adjoining land up to the ecross- 
ing, but not beyond, justifies a directed verdict for 
defendant.°® Where the fencing statute is held to 
be enforceable by the owner of adjoining lands or 
his lessee or licensee only,’® plaintiff must bring 
forward evidence sufficient to establish his right to 
sue under the statute." ; 

[§ 1677] (b) Nature and Cause of Injury.’2 To 
justify a recovery under the fencing statute, there 
must be some evidence to show that the cause of the 
injury to plaintiff’s animal was the breach by defend- 
ant of its statutory duty with respect to fences? 
See case infra this note. 7 

[a] , Evidence held insufficient.— 
Evidence that the road was built in 
1872, and that plaintiff had done busi- 
ness with the “Rio Grande’ for 
twenty-five years, was not evidence 


that defendant, sued under another 
name, either had a road ‘‘open to use” 


Rup Cos 


Walden, 101 Miss. 781, 58 S 538. 

44. Missouri Pac. R. Co. v. Green, 
172 Ark. 423, 288 SW 908; El Dorado, 
Beery. CO Fonox, 90 Ark 1,117 
SW 779, 134 AmSR 17? 

45. El Dorado, etc., R. Co. v. Knox, 
supra. 

46. Dietrich v. Hannibal, etc, R. 
Co., 89 Mo. A. 36; Smith v. Kansas 
Citi, Eten. Ce.,60 Mo. A. 591. 

47. See case infra this note. 

[a] Several months after.—Proof 
of the amount for which the animal 
was sold several months after the in- 
jury and of the amount expended by 
plaintiff in its care and attention is 
not sufficient as to its value immedi- 
ately after the injury. Dietrich v. 
Hannibal, ete., R. Co., 89 Mo. A. 36. 

48. Tombigbee Valley R. Co. v. 
Still, 6 Ala. A. 470, 60 S 546. 

49. Tombigbee Valley R. Co. v. 
Still, supra. 

50. St. Louis, etc., R. Co. v. Evans, 
78 Tex. 369, 14 SW 798. 

51. See supra § 1600. 

52. St. Louis, etc., R. Co. v. Weath- 
erly, 93 Ark. 269, 124 SW 1081. 

58. Macon, etc., R. Co. v. Barfield, 
10 Ga. A. 104, 72 SH 936. 

54. Cleveland, etc., R. Co. v. Miller, 
40 Ind. A. 165, 81 NE 517. | 

55. See statutory provisions; 
Supra § 1600. i 

56. Severn v. St. Louis, etc., R. 
Co., 149 Mo. A. 631, 129 SW 477. 

57. See supra § 1469 et seq. 

58. See cases infra this section. 

59. Louisville, etc., R. Co. v.. Zink, 
95 Ind. 345; Indianapolis, etc., R. Co. 
v. Means, 14 Ind. 30; Chicago, etc., R. 
Co. v. Ness, 56 Ind. A. 285, 105 NE 


and 


v. Southwest Missouri R. Co., (Mo. A.) 
198 SW 441; Goodwin v. Kansas City, 
ete, R. Co:, 43° Mo. A. 359; Kansas 
City Southern R. Co. v. Pearson, 93 
Okl. 260, 220 P 632; Dickinson Vv. 
Stewart, 70 Okl. 271, 174 P 233; St. 
Louis, ete., R. Co. v. Steele, 37 Ok1. 
536, 1383 P 209; Davis v. Etter, (Tex. 
Civ. A.) 243 SW 603. : 

[a] Not public .crossing.—Evi- 
dence that the: place of injury was not 
a public crossing is not sufficient in 
itself to sustain a judgment for plain- 
tiff. Sayer v. Kansas City, ete, R. 
Co., 43 Mo. A. 360. ; 

[b] Possibility of fencing.—Hvi- 
dence tending to show that the road 
could have been fenced at the place 
in question without inconvenience to 
the public or danger to defendant’s 
employees is sufficient to sustain a 
judgment for plaintiff. Eaton v. Illi- 
nois Southern R. Co., 119 Mo. A. 640, 
95 SW 271. 

62. Yates v. Chicago, etc., R. Co., 
115 Minn. 496, 132 NW 994, 36 LRANS 
oS) te 

63. Ohio, etc., R. Co. v. Brown, 23 
Ill. 94; Glasscock v. Missouri, etc., 
R. Co., 82 Mo. A. 146. 

[al Switch limits.—Evidence is 
held sufficient to sustain a verdict for 
plaintiff on the ground that defendant 
left a greater distance within switch 
limits unfenced and placed its cattle 
guard further from the end of the 
switch than the safety of its em- 
ployees engaged in the switching of 
cars required. Glasscock vy. Missouri, 
etc., R. Co., 82 Mo. A. 146. 

64. See supra §§ 1476, 1477. 


at the time the act became a law, or 
that it succeeded to some other com- 
pany having such road open to use. 
Denver, etc., R. Co. v. Kelso, 40 Colo. 
84, 90 P 65. 

66. Colorado, ete., R. Co. v. Neville, 
41 Colo. 393, 92 P 956; Denver, ete., 
R. Co. v. Kelso, 40 Colo. 84, 90 P 65; 
Chicago, etc.; R. Co. v. Taylor, 40 Ill. 
280; Ohio, ete, R. Co. v. Brown, 23 
Til. 94. 

[a] Where animals are killed at 
different times, the fact that the road 
had been in operation for a sufficient 
length of time to render the company 
liable for failure to fence may be in- 
ferred, at least as to a part of the in- 
juries from the evidence as to the 
time intervening between the different 
injuries, + Rocleford; ete; Ra Con Ww 
Spillers, 67 Ill. 167. 

67. See supra § 1502. 

68. Schimmele v. Chicago, ete., R. 
Co., 34 Minn. 216, 25 NW 247. 

69. Byrne v. Spokane, etc., R. Co., 
56 Wash. 667, 106 P 191. 

70. See supra § 1514. 

71. Summers v. Hannibal, etc, R. 
Co., 29 Mo. A. 41; Stimpson vy. Union 
Pac. R. Co., 8 Utah 349, 31 P 449. 

72. Nature and cause of injury in 
general see supra §§ 1673, 1674. 

73. Kreeb v. Lake Hrie, etc., R. Co., 
211 Ill. A. 630; Turner v. Chicago, etc., 
R. Co., 186 Minn. 383, 162 NW 469; 
Logan v. St. Louis, ete., R. Co., Lil 
Mo. A. 674, 86 SW 565; Sehlotzhauer 
v. Missouri, etc., R. Co., 89 Mo. A. 65; 
Dodge v. Central Vermont R. Co., 92: 
Vt. 454, 104 A 873. 
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or cattle guards.74 It may be shown by circumstan- 
tial as well as by direct evidence that the animal 
was injured by direct collision with,‘*® or by being 
frightened by, defendant’s locomotive or train.’® 
To sustain a verdict on circumstantial evidence alone, 
the circumstances shown must have some connection 
with the facts in issue, and must not be equally con- 
sistent with some other theory as to the cause of the 
injury under which defendant would not be liable,’* 
as where the evidence discloses merely that the ani- 
mal was injured,*® or had been injured on a cattle 
guard,*® or was found tangled in a -wire fence,*? 
or had fallen from a bridge®*! or into a hole.*? 

[§ 1678] (c) Place of Entry upon Track. In ac- 
tions based upon the statutory liability of a railroad 
company for failure to fence,**? there must be some 
evidence that the animal came upon the track at a 
place where the company was required to fence or 
maintain cattle guards,’4 and at a place where the 
fence or cattle guard was defective;®* but this need 
not be shown by direct testimony but may be estab- 
lished by circumstantial evidence,®® such as the con- 
dition of the fence®’ or cattle guard,®* hoofprints,®® 
and other marks or circumstances indicating that the 
animal entered at such place;®® and these circum- 

74. Gulf, etc., R. Co. v. Messer, 
(Tex. Civ. A.) 208 SW 232. 

75. See cases infra this note. 494; 

[a] Evidence held sufficient: (1) 
Condition of roadbed, and blood and 
hair. Central Branch Union Pac. R. [b] 
@o. vi. Pate, 21 Kan.-539. (2): Facts 
not stated. Payne v. Quincy, etc., R. 
Co., 113 Mo. A. 609, 88 SW 164; 
Harned v. Missouri Pac. R. Co., 51 Mo. 
A. 482. (3) Nature of injury. Illinois 
Cent. R. Co. v. Whalen, 42 Ill. 396. 
(4) Nature of injury and hoofprints. 
Lake Erie, etc., R. Co. v. Mattix, 4 Ind. VRE 


A. 176, 30 NE 811. (5) Nature of in- 78. 
jury, hoofprints and blood and hair. | 36 Mo. A. 163. 
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104 Mo. A. 691, 78 SW 273; 
v. St. Louis, etce., R. Co., 
Matney v. Kansas City, etc., R. | 216. 
Co., 30 Mo. A. 507; Meier v. Northern 88. 
Pace R Cos ol \Ov.169,) vole oOle 

Position of animal.—HEvidence 
of animal found outside of a fence 
wounded, having been seen inside of 89. 
is not sufficient to 
show a negligent frightening and in- 
juring of the animal by the railroad. 
Shaw v. St. Louis, 


the fence earlier, 


Mo. A. 561, 85 SW 611. 
See cases infra notes 78-82. 
Hesse v. St. Louis, etc., R. Co., 90. 
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stances may be sufficiently strong to sustain a fade 
that the animal came upon the track at such place 
notwithstanding the positive testimony of defend- 
ant’s servants that it was at a public crossing or oth- 
er place not required to be fenced,®! as, for example, 
hoofprints and position of the animal at a distance 
from the public crossing,®* particularly where other 
facts are shown discrediting their testimony in other 
respects as to the circumstances of the injury ;°* but 
a verdict for plaintiff cannot be sustained in the ab- 
sence of all evidence as to whether the animal came 
upon the track through a break in the fence or from 
a neighboring crossing®* or open gate for which de- 
fendant was not responsible,®® and the circumstances 
are equally consistent with the latter theory,°®® or 
where defendant’s servants testify positively that the 
animal came upon the track at a public crossing or 
depot and their testimony is not impeached or con- 
tradicted by plaintiff’s witnesses or by circumstan- 
tial evidence.®? 

[§ 1679] (ad) Defects in Fences and Cattle Guards. 
In order to sustain a recovery on the ground of de- 
fective condition of fences or cattle guards,°®® there 
must be some evidence either direct or from which 
the jury may reasonably infer the existence of a 


Doughty 
Mo. A. 


Minn. 384, 183 NW 147; McBride v. 
Kansas City, ete., R. Co., 20 Mo. A. 


Green v. ‘St. Paul, ete., R. Co., 
60 Minn. 134, 61 NW 1130; Herrell v. 
Chicago, ete., R. Co., 114 Wis. 605, 90 
NW 1071. 

McBride v. Kansas City, ete., 
R. Co., 20 Mo. A, 216; Sands -v. Chi- 
cago,—ete., R. Co., 78 Nebr. 299, ae 


NW 855; Missouri Pac. R. Co. 
ete., R. Co., 110] Metzger, 24 Nebr. 90. 38 NW 27: 
Texas, etc., R. Co. v. Owens, (Tex. 


Civ. A.) 87 SW 846. 
See cases infra this note. 
[a] Excrement on track.—Daugh- 


Kennedy v. Chicago, etc., R. Co., 90 79. Moore v. Burlington, etce., R. i 

Towa 754, o7 NW 862; Mayfield y. St Co., 72 Iowa 75, 33 NW 371. 16 B4 Nw ois Mvp ago) 
ouis; ete, KR.) Co. 0. : ) <i : . Loui SRR 4 é 

ia acd 7. Ciledeopates Reo. g1Te | eo eae tee ee aot ene ee eae [hb] Hair on barbed wire.—Mis- 


Mo. A. 575, 87 SW 65. (6) Nature | 496, 
of injury and position. Lake Erie, 81. 
ete., R. Co. v. Voliva, 53 Ind. A. 170, 


Co., 103 Mo. 52, 15 SW 320, 11 LRA 


Asbach v. Chicago, etc., R. Co., 
74 Iowa 248, 37 NW 182. 


souri Pac. R. Co. v. Metzger, 24 Nebr. 
90, 38 NW 27. 


[c] Path worn by cattle to an open- 


5 ae ing inaf fr re 
ne Ok tare ie eran gee? |. Bae Eggleston: | vai (Kansas sOity aitranbuial stase ep b ee ee 
Sea ats OWE: 2 *| Southern. R. Co., 177 Mo. A. 346, 164] Gity Southern R. Co., (Mo. A.) 200 SW 
pe inet econ ts City, oat Re oy:, Sw 169 685 . “9 sae 
34 Mo. A. as 7) Nature of injury, : : 
position and hoofprints. Dees v. St. 83. See supra § 1470. 91. See cases infra note 92. 


Louis, etc, R. Co., 127 Mo. A. 353, 
. 104 SW 485; Oyler v. Quincy, etc., R. 
Co., 113 Mo. A. 375, 88 SW 162; Ft. 
Worth, etc., R. Co. v. Polson, (Tex. 
Civ. A.) 106 SW 429. (8) Position | _, 85 rf 
and blood and hair. Porter v. Illinois | Ll. A. 68; 
Southern R. Co., 147 Mo. A. 1, 126 SW 
253; Jackson v. St. Louis, etc., R. Co., 
36 Mo. A. 170; Keltenbaugh v. St. 
Louis, etc., R. Co., 34 Mo. A. 147. [a] 

[b] Evidence held not sufficient: 
(1) Absence of marks on the animal 
and depression directly under the 
trestle indicating that the animal had 
fallen and was not thrown by the 
train. St. Louis Southwestern R. Co. 
v. Tabb, (Tex. Civ. A.) 168 SW 866. 
(2) Finding dead cow near track and [b] 


injured animal 


was 


84. Colorado, ete., R. Co. v. Neville, 92. 
41 Colo. 393, 92 P 956; 
sas-Texas R. Co. v. Wimberly, (Tex. 
Civ. A.) 28 SW (2d) 832. 

Peoria, ete., R. Co. v. Aten, 43 
Lynn v. St. Louis, etc., 
Co., 164 Mo. A. 445, 146 SW 451; 
souri, etc., R. Co.,v. Cassinoba, 44 Tex. 
Civ. A. 625, 99 SW 888. 

Evidence is sufficient to sus- 
tain a verdict for plaintiff where an 
was found 
parallelogram of land bounded on all 
sides by defendant’s railroad which it 
obliged by 
Lynn v. St. Louis, ete., R. Co., 164 Mo. 
A. 445, 146 SW 451. 

Evidence is insufficient to sus- 


statute 


Bacus v. Chicago, ete., R. Co., 
(Iowa) 118 NW 751; Klay v. Chicago, 
Otten IRs Coc eha6 Iowa 671, 102 NW 526; 
Craig v. Wabash R. Coy "121 Iowa 471, 
96 NW 965; King v. Chicago, ete., R. 
Co., 88 Iowa 704, 54 NW 204; Keyser 
v. Kansas City, .ete.,. KR. Co., 56 Tone. 
440, 9 NW 338; Kansas City, eter IR: 
Co. v. Foster, 39 Kan. 329,,,18 PP) 2855 
Union Pac. R. Co, v. Blum, 23 Nebr. 
yhe1 404, 36 NW 589. 

inside a 93. Vincent v. Current River R. 
Co., 53 Mo. A. 616 (where defendant’s 
servants testified that the animal 
came upon the track at a crossing and 
was struck on the right side by a west 
bound train, and the rebuttal testi- 
mony was that no train had passed 


Missouri-Kan- 


Mis- 


to fénce. 


twenty-four hours later finding indi- 
cations that some cow, but not neces- 
sarily the dead one} had been knocked 
from the track. Hires v. St. Louis, 
etc., R. Co., 157 Mo. A. 46, 187 SW 60. 

76. See cases infra this note. 

[a] Tracks on roadbed leading to 
place where the animal jumped or was 
thrown are sufficient evidence of 
plaintiff’s animal being frightened and 
injured by defendant’s locomotive or 


train. Van Slyke v. Chicago, etc., R. 
Co., 80 Iowa 620, 45 NW 396; Hobbs 
ve St.Louis; fetc:, R. Co., 118 Mo. “A: 


126, 87 SW 525; Carlos v. Missouri 
Pac. R. Co., 106 Mo. A. 574, 80 SW 
965; Brown v. Missouri, etc., R. Co., 


tain a verdict for plaintiff where the 
only evidence consists of hoofprints 
leading from an open gate and not 
from a defective place in the fence. 
Pittsburgh, etc., R. Co. v. James, 64 
Ind. A. 456, 114 NE 833. 


86. Louisville, ete., R. Co. v. Mc- 


Cullom, °54- Til. A>’ 69s Tepp: ‘v. St. 
Louis, etc., R. Co., 87 Mo. 139; Gee 
v. St. Louis, ete., R. Co., 80 Mo. 283; 


McBride v. Kansas City, etc., R. Co., 
20 Mo. A. 216; Herrell v. Chicago, 
etc., R. Co., 114 Wis. 605, 90 NW 1071. 

87. Terre’ Haute) etc. VRatCo.  y, 
Penn, 90 Ind. 284; Mikesell v. Wabash 
R. .Co., 184 Iowa 736, 112 NW 201; 
Holtz v. Minneapolis, etc., R. Co., 29 


west at the time of the accident and 
that the animal was injured on the 
left side). 

94. Rhines v. Chicago, ete., R. Co., 
75 Iowa 597, 39 NW 912; Tisthammer 
BAe aioe Pac. R. Co; (Wyo.) 286 P 

95. Missouri, etc., R. Co. v. John- 
son, (Tex. Civ. A.) 89 SW 322; Reid 
v. San Pedro,: etc., R. Co., 89 Utah 
GL LTS Pa OOOE 

96. See cases supra notes 94, 95. 

97. King v. Chicago, etc., R. Co., 88 
Iowa 704, 54 NW 204; Henderson Vv. 
St. Louis, ete., R. Co.,. 36 Mo. A. 109; 
Eaton v. MeNeil, 31 Or. 128, 49 P 875. 

98. See supra § 1509 et seq. 


ES eS eS PIN ca TDN BN ENT SEE SO EN ae ET 
For later casés, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1679-1681] 


defective condition in fences®® or cattle guards,’ that 
such condition existed at the time of the injury,” 
that the animal came upon the track at the defective 
place,* and where the defect is not in the original 
construction that the company had either actual or 
constructive notice thereof,* proof of actual notice 
not being necessary where facts are shown from 
which it appears that the defect had existed for such 
time or under such circumstances as to charge the 
company with constructive notice thereof. Proof 
that an animal which was not breachy entered upon 
the track over a fence that was generally insecure 
obviates the necessity of showing that it was insecure 
at the particular point where the animal entered.® 

[§ 1680] (8) Crossings, Gates, and Bars.’ In or- 
der to sustain a recovery on the ground of defective 
condition of a crossing, there must be some evidence, 
either direct or from which the jury may reasonably 
infer the existence of a defective condition in the 
crossing.’ Where an animal is injured by coming 
upon a railroad through a defective or open gate, a 
verdict for plaintiff is supported by evidence, direct 
or circumstantial, that the gate was defective® or 
not up to the statutory standard, 1° or that the gate 
had been opened by servants or agents of defend- 
ant,+! or that it had been open for a sufficient length 
of time before the accident to charge the railroad with 

99. See cases infra this note. 

[a] Evidence of defect in fence 3. 
sufficient: (1) Burnt or decayed posts 4. 
or sagging wires. Chicago, etc., R. 5. 


Co. v. Murphy, 54 Ind. A. 531, Tut NE [a] 


829; Colyer v. Missouri Pac. R. Co.,| edge of defect: 


113 Mo. A. 457, 87 NW 572: Midland 

Valley R. Co. v. Hardesty, 38 Okl. 559,| Mo. A. 197, 138 SW 57. 
134 P 400. (2) Capacity to turn stock] of section boss. 
ineffective. International, etc., R. Co. | etc., 


vy. Barton, (Tex. Civ. A.) 54 SW 797. [b] 
(3) Drifting sand and dirt over fence. 
Hines v. O’Brien, (Tex. Civ. A.) 219 
SW 497. (4) Gap in fence. Central 
Indiana R. Co. v. Smith, 42 Ind. A. 
365, 85 NE 26; Mikesell v. Wabash R.| R. Co., 
Co., 134 Iowa 736, 112 NW 201; May- 
field v. St. Louis, etc., R. Co., 91 Mo. 
296, 3 SW. 201; -Texas, etc., R. Co. v. | 375, 


Time 
Long period. 


burgh, etc., 
Several months. 


172 /P, 183. 
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Co. v. Whalen, 42 Ill. 396. 
See supra § 1678. [b] 
See cases infra note 5. 
See cases infra this note. 
Making of ga 


Creson v. Missouri, ete., R. Co., 152 


Smith v. Chicago, 
R. Co., 127 Mo. A. 160, 105 SW 10. il. 
defect in 
showing knowledge of defect: (1) 12, 
McGuire v. Ogdens- 
RCo es uN Yopoto. 6.2) 
White v. Sligo, ete., 13. 
185 Mo. A. 425; 170 SW 928. 
(3) Two months. 
cho v. Southern Pac. Co., 


Jesus Maria Ran- 14. 


(4) -More than a 
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notice;12 but a verdict for plaintiff cannot be sus- 
tained where there is no evidence as to the defec- 
tiveness of the gate,1® or as to how it came to be 
open;'* or, where it is not claimed that defendant’s 
servants opened the gate or had actual notice of its 
condition, that it had been opén for such length of 
time as to charge the company with notice;!*° nor 
can a verdict be sustained upon proof of the defec- 
tive condition of a gate where there is no evidence 
that the animal injured passed through the gate.1® 
[§ 1681] (9) Rate of Speed.t7 In the absence 
of statute or municipal regulation, it is not sufficient 
to support a finding of negligence to show merely 
the speed of the train,!® or to show merely that the 
train was running faster than its usual rate of 
speed,'® or that the usual rate of speed was not re- 
duced on approaching an ordinary publie crossing in 
an open country ;?° but proof that the train was run- 
ning at a high rate of speed under circumstances 
known to defendant’s servants, making a greater de- 
gree of precaution necessary, will justify a finding of 
negligence.?!_ Where the issue is merely as to wheth- 
er the speed of the train was in excess of that allowed 
bya statute or ordinance, evidence that the train was 
running “very fast” will justify a finding that it was 
over the statutory rate where the statutory rate could 


278, 104: P7138. ; 
Evidence of defect in gate not 
sufficient: Chain long enough to fas- 
ten gate. hotineathe ete., R. Co. v. Da- 
showing knowl-| vis, 54 Tex. Civ. 516, 118 SW 234. 
By defendant. 10. Roman v. ee Louis-San Fran- 
cisco R. Co., 120 Kan. 585, 245 P 115; 
Rinehart v. Kansas City Southern Ey 
Co., 204 Mo. 269, 102 SW 958. 

Jeffries v. rue ete, Rv Co.; 
(Mo. A.) 182 SW 1082. 
Rinehart v. Kansas City 
Sou R. Co., 204 Mo. 269, 102 SW 


(2) By son 


existence 


Bertrand v. Kansas City, ete, 
R..Co., 84 Kan. 348, 114 P 214 

Wallace v. Oregon Shore Line 
R. Co., 16 Ida. 103, 100 P 904; Swango 
v. Cleveland, etes mR: Com sae TieeAS 


36 Cal. A. 


Cunniff, (Tex. Civ. A.) 161 SW 396. 
(5) Open gate at a place where gate 
not required. Texas, etce., R. Co. v. 
Webb, (Tex. Civ. A.) 114 SW 1170 
[aff 102 Tex. 210, 114 SW 1171]. (6) 
Strength inadequate. Archibald v. 
New York Cent. R. Co., 14 NYS 801. 

[b] Evidence of defect in fence 
not sufficient: (1) Height of fence. 
Leyden v. New York Cent., ete., R. 
Co., 55 Hun 114, 8 NYS 187. (2) Mere- 
ly that animals went on the right of 
way. Schmitt v. Chicago, etc., R. Co., 
99 Iowa 425, 68 NW 715 

1. See cases infra this note. 

[a] Evidence of defett in cattle 
guard sufficient: (1) Absence of a 
section. Scott v. Missouri-Kansas- 
Texas R. Co., (Mo. A.) 22 SW (2d) 
654. (2) Filled with dirt and cinders. 
McCullough v. Wabash R. Co., 160 Mo. 
A. 342, 142 SW 357. (3) Ineffective- 
ness to turn stock. Stewart v. Chi- 
cago, ete., R. Co., 190 Ill. A. 484; New 
sila Co. v. Zumbaugh, 11 
Ind. A. 10788 NE 5313 O'Mara v. 
Newton, ete., Re CoG 140 Iowa 190, 
SIN W> (37-75 Abbey v. Schaff, 108 
Kan. 88, 194 P 191: Miller v. Chicago, 


ete., R. Co., 180 Mo. A. 209, 167 ao 
1160; Stephenville, etce., R. Co. 
Schrank, (Tex. Civ. A.) 175 Sw ATL: 


International, ete. Ri ‘Cow Vv Barton, 
(Tex. Civ. A.) 54 SW 797. 

[b] Evidence of defect in cattle 
guard not sufficient where no reason 
is given why cattle guard in use was 
not safe. Strong v. Chicago, ete., R. 
Co., 95 Iowa 278, 63 NW 699. 

2. See cases infra this note. 

[a] After accident.—Evidence of 
defect two days after the accident is 
not sufficient evidence of defect at the 
time of the injury. Illinois Cent. R. 


month. Mayfield v. St. Louis, ete., R. 
Co., 91 Mo. 296, 3 SW 201; Schlotz- 
hauer v. Missouri, etc., R. Co., 89 Mo. 
A. 65. (5) One day. Foster v. St. 
Louis, ete., R. Co., 44 Mo. A. 11. 

[ec] Examination the day before 


| the accident showing knowledge of 


defect. Indiana, etc., R. Co. v. Doo- 
ling, 42 Ill. 35 

[d] Evidence of knowledge of de- 
fect not sufficient: (1) Drifting of 
sand over a fence by a storm a few 
hours before the accident (first cause 
of action). Jesus Maria Rancho v. 
Southern Pac. Co., 36 Cal. A. 375, 172 
hoa WR (2) Existence of a defect 
merely. Townslev v. Missouri Pac. R. 
Co., 89 Mo. 31, 1 SW 15. 

6. Louisville, ete., R. Co. v. Spain, 
61 Ind. 460; Leyden v. New York 
Cent., ete., R. Co., 55 Hun 114, 8 NYS 
iit 

7. Duty of railroad see supra §§ 
1516-1527. 

8. See case infra this note. 

[a] Planking too far from the rail 
making a'trap for the horse’s foot is 
sufficient evidence of a defect in the 
crossing. Criss v. Chicago, etc., R. 
Co., 88 Iowa 741, 55 NW 523. 

9. See cases infra this note. 

[a] Evidence of defectin gate suf- 
ficient: (1) Condition permitting 
opening by stock. Kreeb v. Lake Erie, 
etc ke Co. 211 Th A’ 630Potter-v. 
Cleveland, etc., mR, Con 214 ‘TH. A. 605. 
(2) Condition permitting opening by 
wind. Smith v. St. Louis, ete., R. Co 
132 Mo. A. 612, 112 SW 32) (3) Rot- 
ten, old, or rickety. Fiedler v. Chica- 
go, ete., R. Co., 196 Ill. A.-403; Krey- 
cik v. Chicago, ete; Re Coy 96 Nebr. 
412, 148 NW 82. (4) Sagging. John- 
son v. Southern Pac. Co., 11 Cal. A. 


207; Bothwell v. Chicago, etc. Rs'Col- 
59 lowa 192, 13 NW 78; Simmons v. 
Poughkeepsie, PUR CG al 5 oy Co., 2 App. Div. 
117,937 NYS 532: 

[a] Use by defendant’s employees. 
—Evidence that defendant’s em- 
ployees had sometimes used the gate 
in coming to plaintiff’s barn to get out 
of storms is not sufficient to justify 
a verdict for plaintiff where no wit- 
ness was able to state that they had. 
used the gate within a month prior to 
the injury. Simmons vy. Poughkeep- 


sie, ete. Ro (Co., 42. Apps (Diet Taaesie 
NYS 532. 

15. rie sake ete., R. Co. v. Sierer, 
EDERAL 261. 


16. Koonies Vo, Chicazo, ete uk: 
Gen 98 Iowa 569, 65 NW 3814, 67 "NW 

17. Duty of railroad see supra §§& 
1540-1546. 

1s. Lord v. Chicago, etc., R. Co., 
82 Mo. 139: Southern Kansas R. Conve 
Graham, (Tex. Civ. A.) 155 Sw; 653; 
Texas, etc., R. Co. v. Langham, (Tex. 
Civ. A.) 95 SW 686. 

19. Plaster v. Illinois Cent. .R. Cot, 
35 Iowa 449. 

20. Connyers v. Sioux City, 
R. Co., 78 Iowa 410, 43 NW 267. 

21. See cases infra this note. 

{a] Circumstances making speed 
negligent: (1) Farm crossing fre- 
quented by hogs. Texas Electric R. 
Co. v. Reese, (Tex. Commn. A.) 280 
Swe £79) fafis(Civ, Al) 227i Siweals Ons 
(2) Public crossing in populous 
neighborhood and frequented by cat- 
tle. Eastern Texas Hlectric Co. v. 
Hunsucker, (Tex. Civ. A.) 230 SW 817. 
(3) Storm the day before the accident, 
injuring fences and blowing the gates 
open, calling for more than ordinary 


ete.,. 


128 [52 C.J.] 


reasonably be held as not fast,?2 especially where 
such evidence is strongly corroborated by the physi- 


eal circumstances of the ecase.?? 
[§ 1682] (10) Precautions; 
outs.74 


to show negligence.?°® 


caution on the part of the engineer. 
Baker v. Chicago, etc., R. Co., 73 Iowa 
389, 35 NW 460. 

22. Indianapolis, RY CO. ya 
Peyton, 76 Ill. 340. 

23. See case infra this note. 

[a] Number of animals killed.—A 
finding that a train was running at 
over eight miles per hour upon the 
station grounds will be_ sustained 
where one witness for plaintiff testi- 
fied that the speed was twenty-five 
miles per hour and four of defend- 
ant’s employees testified that it was 
less than eight, but the evidence fur- 
ther showed that five horses were 
killed or wounded by actual contact 
with the train and that two others 
whose tracks showed that they were 
running at full speed before the train 
were overtaken by it and_ killed. 
Story v. Chicago, etc., R. Co., 79 lowa 
402, 44 NW 690. 


etc., 


24. Duty of railroad see supra §§ 
1530-1556. 
25. Gulf, ete., R. Co. v. Anson, 101L 


Tex. 198, 105 SW 989. 

26. Kansas City, etc., R. Co. v. Bol- 
son, 36 Kan. 534, 14 P 5; Richards v. 
‘Oregon St Short Line R. Co., 41 Utah 99, 
ae ad iia Aas v. Bond, 40 Fed. 

Ala.—Central R., etc., 
gram, 95 Ala. 152, 10 S 516. 

Kan.—Union Pac. R. Co. v. Shan- 
non, 38 Kan. 476, 16 P 836; Kansas 
City, etce., R. Co. v. Bolson, 36 Kan. 
534, 14 P 5b. 

Ky.—Newport News, etc., R. Co. v. 
Mitchell, 33 SW 622, 17 KyL 1086. 

Miss.—Louisville, ete, R. Co. v. 
‘Tate, 70 Miss. 348, 12 S 333; Kansas 
City, etc., R. Co. v. Deaton, 9 S 828. 

Okl.—Oklahoma Union R. Co. v. 
Feebeck, 88 Okl. 212, 212 P 414. 

Tex.—Hines v. Pennington, (Civ. 
A.) 240 SW 703. 

28. Ala.—Nashville, ete., R. Co. v. 
Bingham, 182 Ala. 640, 62 S 111. 

A ansas City Southern R. Co. 
v. Blair, 80 Ark. 363, 97 SW 296. 

Ill.—Peirce v. Wright, 73 Ill. A. 512. 

Iowa.—Heise v. Chicago Great 
Western R. Co., 114 aN 180. 

Con Ve Gunn, 


of bodies.—Where 
the enginer testifies that both animals 
‘killed came suddenly upon the track, 
immediately in front of the engine, 
and his testimony is directly contra- 
dicted by circumstantial evidence 
showing from the location of the 
bodies, etc., that the animals were, 
when_ injured, one hundred yards 
apart, and on a straight track the 
view of which was unobscured, a ver- 
dict for plaintiff will be sustained. 
Peirce v. Wright, 73 Ill. A. 512. 

29. Duty of company see supra §§ 
1537-1538. 

30. See cases infra this note. 

[a] Evidence held sufficient: (1) 
Avoidability of collision if lookout 


Co. v. In- 


Signals and Look- 
Evidence that a train running rapidly was 
heard to give stock signals is not sufficient of itself 
to show that animals were on the track a sufficient 
time before the accident to have avoided it.?° 
there is no evidence as to when the animal came 
upon the track, the mere fact that at the place where 
it was killed an animal could have been seen for a 
sufficient distance to stop the train is not sufficient 
Where defendant’s servants 
testify positively that there was no negligence or that 
under the circumstances the injury was unavoidable 
and they are not impeached or contradicted by plain- 
tiff’s witness or by the circumstances of the ease, 
a judgment for plaintiff cannot be sustained ;?" but 


|] had been kept. 
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a verdict for plaintiff is warranted, although defend- 
ant’s engineer testifies that everything possible was 


done to avoid the accident if there are facts admit- 


Lookout.?° 


Where 


Kansas City South- 
ern R. Co. v. Havnie, 168 Ark. 678, 272 
SW 64; Arkansas, ete., R. Co. v. San- 
ders, 81 Ark. 604, 99 SW 1109; Cen- 
tral’ R. Co. 'v. \Skandamis, 40 >Ga-z—A- 
78, 149 SE 60; Bugg v. Huffman, 33 
Ga. A. 630, 127 SE 657; Georgia 
Southern, ete., R. Co. v. Converse, 29 
Ga. A. 411, 116 SE 20; Macon, etc., R. 
Co: v. Hasty, 10 Ga.A. 103, 72 SE 717; 
Chesapeake, etc., R. Co. v. Mason, 169 
Key 2699, As6 Sw 71, LRA1916F 127; 
Stading v. Chicago, CECH ER. i Cones 
Nebr. 566, 111 NW 460; Potter, ete, 
Co. Vv; New York Cent., ete., Re Go., 
Misc. 10, 48 NYS 446; Dickinson a 
Elliott, 78 Okl. Bibs 188 P NOS2S RE ts 
Smith; etc., R. Co: v. Collins, 26 Ok1. 
82, 108 P 550; International-Great 
Northern R. Co. v. MeGinty, (Tex. Civ. 
A.) 293 SW 362; Gulf, ete:, R. Co. y: 
Josey, (Tex. Civ. A.) 95 SW _ 68 
Missouri, etc., R. Co. v. Willis, 17 hae 
Civ. A. 228, 42 SW 371; Eggleston Vv. 
Canadian Pac. Rives, 6 Terr. L. 168, 
1 WestLR 358, 576 [app allowed on 
other grounds 36 Can. S. C. 641, 3 Ann 
Cas 590]. (2) Engineer’s attention 
distracted by killing of another cow. 
Central of Georgia R..Co. v. Cox, 124 
Ga. 143, 52 SH 161. (3) Failure to 
discover hogs near a train and in view 
when it started from the _ station. 
Southern R. Co. v. Parkes, 10 Ala. A. 
318, 65 S 202; Ocilla Southern R. Co. 
v. Dorminy, 14 Ga. A. 319, 80 SE 728. 
(4) No obstruction to the view for a 
distance sufficient to avoid the colli- 
sion. St. Louis, ete., R. Co. v. Erwin, 
118 Ark. 580, 177 SW 877; Taylor v. St. 
Louis, ete. R.3Co.,, 116 Ark. 47,171 
SW 1182; Seaboard Air-Line R. Co. 
v. Jennings, 9 Ga. A. 744, 72 SH 188; 
Preece v. Oregon Short Line R. Co., 
48 Utah 551, 161 P 40; Snodgrass v. 
Spokane, etc., R. Co., 87° Wash. 308, 
151 P 815. (5) “Racing” of animals 
without sounding a whistle or reduc- 
ing the speed. St. Louis, etce., R. Co. 
v. Rhoden, 93 Ark. 29, 123 SW 798, 
137 AmSR 73, 20 AnnCas 915; Mooers 
v. Northern Pac. R. Co.,:69 Minn, 90, 
71 NW 905. 

[b] Evidence held not sufficient: 
(1) Attention of both engineer and 
fireman required for the operation of 
a train. Howard v. Louisville, etc., 
R. Co., 267%: Miss. (247, 17S) 21677 19: Am 
SR 302. (2) Horse coming on to the 
track directly in front of the engine. 
Missouri, ete., R. Co. v. Willis, 17 Tex. 
Civ. A. 228, 42 SW 371. (3) View ob- 
structed by a curve and the fireman 
shoveling coal. Mahor vy. Kansas City 
yo haptics R. Co., 145 Ark, 111, 223 SW 
i?) Oo. 

31. See cases infra this note. 

[a] Evidence held sufficient: (1) 
Collision avoidable after the discov- 
ery or knowledge of animals on the 
track. Kansas City Southern R. Co. 
v. Garrett, (Ark.) 196 SW 454; Han- 
sen v. Northwestern Pac. R. Co., 58 
Cal. A.. 468, 209 P 63; Atlantic Coast 
Line R. Co. v. Cook, 34 Ga, A. 1, 128 


ted by him or testified to by others which make the 
correctness of his opinion fairly disputable.” 

There must be some evidence reasona- 
bly tending to prove a failure to maintain a proper 
lookout,®° or to exercise proper care to avoid injury 
to animals seen or known to be on or near the track,** 
and that such failure was the cause of the collision,*? 
to support a verdict for the plaintiff on those grounds. 
A finding of negligence in failing to maintain a prop- 
er lookout may be sustained where it is shown that 
the animal could have been seen for a sufficient dis- 
tance within which to stop the train, provided it is 
also shown that the animal was on the track for the 
time required for the train to go that distance,*? and 
where, if the evidence of conditions of light and 


SE 75; Vandalia R. Co. v. Duling, 60 
Ind. A. 332, 109 NE 70; Johnson vy. 
Chicago, etc., R. Co., 122 Iowa 556, 98 
NW 312; Buckman y. Missouri, etc., 
R. Co., 100: Mo. A. 30, 73 SW 270; Mc- 
Donell v. Minneapolis, ete., R. Co., 17 
N. D. 606, 118 NW ‘819; Jefferson 
County Tract. Co. v. Giles, (Tex. Civ. 
A.) 206 SW 224; Houston, ete., R. Co. 
v.- Kang, (Tex: Civ A.) £60) Siw.e4i: 
Missouri, etc., R. Co. v. Rodgers, 
(Tex. Civ. A.) 86 SW 625; Smith v. 
San Pedro, ete., R. Co., 35 Utah 390, 
100 P 673. (2) No effort to avoid ne 
collision. Louisville, ete., R. Co 
Ernest, 31 Ga. A. 810, 122 SE 360: 
Terre Haute, etc., Tract. Co. v. Hask- 
ett, 72 Ind. A. 57, 125 NE 516; Mack 
Vv. /Dexas, ete., Ry Co,, o8tiluasAs sees 
Childs v. Wabash R. Co.,- (Mo; A.) 218 
SW_ 9385; Nicholson v. Chicago, etc., 
R. Co.~155 Mo. A. 359,137 SW 6932S 
Louis, ete). Cor vi Holt; 2s Ghee 
772, 115 P 876; St. Louis, etc., RR: 
v. Key, 28 Ok1. 769, 215 Pp 875; 
veston, ete. R. Co. v. Leggio, (Tex. 
Civ. AL) 166 SW 698. (3) Speed. not 
reduced. Chicago, ete., R. Co. v. Lei- 
ter,9°59 Ind? “AC. 212° LOS Naito 
Schaake v. Atchison, ete., R. Co., si 
Kan. 599, 106 P 27; ‘Wilkinson v. St. 
Louis Southwestern R. Co., 146 Mo. 
A. 711, 125 SW 544; Lancaster v. Sale, 
(Tex. Civ. A.) 235 SW 648; Willett 
v. Oregon-Washington R., ete., Co., 94 
Wash. 71, 162: P 14. 

[b] Evidence held not sufficient: 
(1) Animal not seen or known to be 
on the track. Dubray v. Chicago, ete., 
RinCos MCMio AS) 185. SW 1092; Lan- 
caster v. Bidson, (Tex. Civ. A.) 234 
SW 708; Kansas City, etc, R. Co. v. 
Trammell, (Tex. Civ. A.) 194 SW 
1130; Missouri, etc., R. Co. v. Byrd, 
58 Tex. Civ. A. 609, 124 SW 738. (2) 
Avoidance of a collision impossible. 
James vy. Illinois Cent. R. Co., 206 Ill. 
A. 309; Davis v. Wabash R. Cory 
Mo. A. 477; Benn v. Chicago, ete., R. 
Co., 89 Wash. 522, 154 P 1082 (3) 
Everything done that could be done to 
stop a train. Smith v. Bugg, 211 Ala. 
341, 100 S 508; Northern Bet R.1Co:. 
v. Green, 112 Md. 487, 76 A Inter- 
national, etce., R. Co. v. Leusornen 
(Tex. Civ. A.) 166 SW 416. (4) Whis- 
tle blown and speed reduced. Raiford 
ke Stabe Cent. R. Co., 43 Miss. 

32. Denver, etc., R. Co. v. Dunn, 46 
Colo. 150, 103 BP -887s Dexas, é6tes IR: 
Co. v. Moore, (Tex. Civ. A.) 271 SW 
126; Chicago, etce., R. Co. y. Latham, 
538 Tex. Civ. A. 210, 115 SW 890. 

33. Ala.—Western R. Co. vy. Turn- 
er, 170 Ala. 643, 54 S 527. 

Colo.—Colorado, ete Ra Cosaave 
Charles, 36 Colo. 221, 34 P 67. 

Ill.— Toledo, etce., R. Co. v. Ingra- 
ham, 58 fll. 120. 

Kan.—Union Pac. R. Co. v. Thisler, 
80 Kan. 583, 1083 P 999; Kansas City, 
oe R. Co. v. Hines, 32 Kan. 419, 5 P 

Rac) Commarea 


Ky.—Louisville, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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e 


weather are conflicting, there is evidence sufficient to 
support a finding that conditions were such as not 
to obstruct the engineer’s sight.*4 

Headlight.°> Evidence of failure to provide a 


* proper headlight in good condition, and that the ani- 


mal could have been seen in time to avoid the col- 
lision if there had been a proper headlight, is suffi- 
cient to support a verdict against the railroad,*®® but 
not where it appears that ‘the collision would have 
been unavoidable even with a headlight in good con- 
dition.®7 

Signals.°S Upon the issue as to whether the sig- 
nal was given, the purely negative testimony of wit- 
nesses that they did not hear the signal is entitled 
to little weight, particularly if the witness was not 
paying any attention to the train or was a considera- 
ble distance away,*® and such evidence is entitled to 
much less weight than positive testimony of com- 
petent witnesses for defendant that such signals 
were given;*® but where the attention of the wit- 
ness was directed to the train at the time or the cir- 
cumstances were such that he would naturally have 
heard the signal, his negative testimony is entitled 
to greater weight and, in the absence of contradictory 
testimony from the engineer or fireman, is sufficient to 
sustain a finding of negligence i in this regard;*! and 
if plaintiff’s witnesses testify positively that the sig- 
nal was not given, a finding to this effect may be sus- 
tained, although defendant’s servants in charge of 
the train testify to the contrary,*? and, a fortiori, 
where defendant’s servants testify as to the duty to 
signal and their failure to recall whether or not it was 
done,** or where they testify that it was not done.*# 
To justify a recovery there must be some evidence 
tending to show that defendant’s failure to give the 
Jones, 52 SW 938, 21 KyL 749. 


Miss.—Kansas, ete., R. Co. v. Haw- 
kins, 82 Miss. 209, 34 S 328. 44, 


43. 
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Missouri, etc., R. Co. v. Foresee, 
(Ark.) 26 SW (2d) 108. 
Chesapeake, etc., R. Co. v. Tur- | 
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statutory signal was the cause of the injury,*® unless 
the statute places the burden on defendant to show 
that failure to signal did not cause the injury;*® and 
on the issue raised by the statute, it is held that evi- 
dence that signals were not given warrants an infer- 
ence that, if they had been given, the animals would 
not have been struek.*7 

[§ 1683] (11) Contributory Negligence.*® Con- 
tributory negligence of the owner barring his right 
to recover for injury to his animal?® is sufficiently 
shown by evidence that plaintiff failed to stop, look, 
and listen before driving his animals upon the cross- 
ing,°® or was in the habit of doing so, notwithstand- 
ing warnings, at the time a train usually passed,*? 
or was using his horses in work on the track at a time 
when he knew a train was scheduled to pass.°” But 
evidence of failure to look and listen in driving a 
horse over a crossing will not justify direction of ver- . 
diet for defendant where it is shown that the cross- 
ing was passed in safety, and that the injury to the 
horse resulted from its backing into the train after- 
ward dgainst the efforts of its owner to prevent it.°* 
Evidence that plaintiff did look and listen before 
driving cattle over the crossing is sufficient to sup- 
port a finding for him on that issue.°* Contributory 
negligence is not conclusively proved by the fact that 
plaintiff left his horse or team unhitched and unat- 
tended in the vieinity of a railroad track,®> or by 
the fact that plaintiff had placed a carload of cattle 
overnight in a pasture, closing the gate and fastening 
it with a hook but not using a slide board ct which 
he was unfamiliar.®® 

[§ 1684] (12) Willful, Wanton, or Gross Negli- 
gence.°’ Hvidence that no effort whatever was made 
by the engineer to avoid injuring the animal under 
177 Mo. A. 153, 164 SW 183; Houston, 


ete., RCo. v. Hall, ((Eex, Civi.A.) 219 
SW 52 6. 


Nebr.—-Stading v. Chicago, etc., R. 
Co., 78 Nebr. 566, 111 NW 460. 

Tenn.—Illinois Cent. R. Co. v. Aber- 
nathey, 106 Tenn. 722, 64 SW 3. 

Tex.—San Antonio, etc., R. Co. v. 
Yeager, (Civ. A.) 43 SW 25. 

34. Jacksonville, etc., R. Co. v. 
Hunter, 26 Fla. 308, 8 S 450. 
meocs Duty of railroad see supra § 

36. Jonesboro, etc., R. Co. v. Guest, 
81 Ark. 267, 99 SW 71; Illinois Cent. 
R. Co. v. Reed, 113 Miss. 545, 74 S 423. 

ped Milham v. Pine Bluff, etc., R. 

86 Ark. 190, 110 SW 595; Illinois 
Get R. Co. v, Calhoun, (Miss. ) 68 S 

43. 

38. Duty of railroad see supra §$§ 
1530, 1531: 

39. Summerville v. Hannibal, etc., 
R. Co., 29 Mo. A. 48; Cathcart v. Han- 
nibal, etc., R. Co., 19 Mo. A. 113. 

40. St. Louis, etc., R. Co. v. Manly, 
Sse Ill? 300; Missouri, etes, RAICo ry, 
Mic@oy, 7) ‘Ind. Tl. 288, 104 SW 620; 
Missouri Pac. R. Co. v. Pierce, 39 Kan. 
391, 18 P 305; Summerville v. Hanni- 
Daly ete., R. €o., 29° Mo, A. 48; Cath- 


cart v. Hannibal, etc., R. Co., 19 Mo. 
PAC LS: 
41. Severn v. St. Louis, etc., R. Co., 


149 Mo. A. 631, 129 SW 477; Lockhart 


_ v. Missouri, etc., R. Co., 89 Mo. A. 100. 


42. Ala.—Western 
169 Ala. 284, 53 S 744. 
e's}. —Barbee v. Southern Pac. Coz, 
9 Cal. A. 457, 99 P 541. 


R. Co. v. Moore, 


Iowa.—Heise v. Chicago Great 
Western R. Co., 114 NW 180. 

Minn.—Croft v. Chicago Great 
Western R. Co., 72 Minn. 47, 74 NW 
898, 80 NE 628. 

Tex.—Houston, ete., R. Co. v. Hol- 


pot (Civ. A.) 182 SW 1180; Houston, 
R. Co. v. Kincheloe, 56 Tex. Civ. 
n° 123, 119 SW 905. 


[52 C. J.—9] 


ley, 192 Ky. 568, 234 SW 188. 

45. I1l.—Peoria, etc., R. Co. v. Aten, 
43 Ill. A. 68. 

Kan.—Atchison, etc., R. Co. v. Bell, 
52 Kan. 134, 34 P 350; Southern Kan- 
sas R. Co. v. Schmidt, 44 Kan. 374, 24 
P 496. 

Mo.—Moore v. Chicago, éte., RR: Co.; 
62 Mo. 584;. Holman v. Chicago, etc., 
R.. Co., 62 Mo. 562 (before amendment 
of 1881). 

N. C.—James vy. Atlantic Coast Line 
R. Co., 166 N. C. 572, 82 SH 1026, LRA 
1915B 163, AnnCasi915B 470. 

Tex. —Gulf, etc;, Ro Co; v. Cooper, 
(Civ. A.) 219 ‘SW 496. 

[a] Evidence held sufficient.— 
Herd of cows was being driven by 
plaintiff's employee, who might have 
kept the cows off the track if a warn- 
ing had been given. Southern Kan- 
sas R. Co. v. Schmidt, 44 Kan. 374, 24 
P 496. 

[b] Evidence held not sufficient: 
(1) Distance of a person in charge of 
eattle from crossing making the sig- 
nal futile. Atchison, Gtem Et Cosy. 
Bell, 52 Kan. 134, 34 P 350. (2) Geese 
run over, whose nature is not to run 
when seeing a train approach. vee 
v. Atlantic Coast Line R. Co., 166 N. 
C. 572, 82 SH 1026, LRA1915B 163, Ann 
Cas1915B 470. (3) Mule feeding near 
by, frightened by an approaching 
train, and running to cross the track. 
St. Louis, ete., R. Co. v. Knowles, (Tex. 
Civ. A.) 180 SW 1146. (4) When an 
animal came on the track not shown. 
Gulf, ete., R. Co. v. Cooper, (Tex. Civ. 
A.) 219 SW 496; Texas, etc., R. Co. 
v. Bailey, (Tex. Civ. A.) 150 SW 962. 

46. Weltch v. St. Louis,etc., R. Co., 
190 Mo. A. 2138, 176 SW 261 (amend- 
ment of 1881). 

47. Bledsoe v. Missouri, etc., R. Co., 


48. Proof of contributory negli- 
gence generally see Negligence § 840 
et. seq. 

49. See supra § 1564 et seq. 

50. . Damrill v. St. Louis, ete., R. 
Co., 27 Mo. A. 202; Brennan v. Penn- 
sylvania R. Co., 73'N. J. L. 147, 62 A 
177; .Cross v. New York Cent., etc., 
R. Co., 128 NYS 908; Mesic v. At- 
lantic, ete., R. Co., 120 N. C. 489, 26 
SE 633. 

51. Cranston v. Cincinnati. ete... R. 
Co., 1 Handy 198, 12 Oh. Dec. (Re- 
print) oe 

52. See case infra this note. 

[a] Use of siding.—Where aotonae 
ant shunted cars on to a sidetrack by 
means of a flying switch from a train 
which passed at a certain hour each 
day, which fact was known to plain- 
tiff, who did not remove his horses 
from the track at the time the cars 
were shunted in, he claiming that the 
train was ahead of time and that he 
had no reason to expect it, a judgment 
for plaintiff cannot be sustained where 
defendant’s servants testify positive- 
ly and without any substantial contra- 
diction that the train was not ahead 
of time. Good v. New York, ete., R: 
Co., 2 NYS 419. 

53. Hines v. Norfolk Southern R. 
Coz, Lo6 IN: ‘C2 222,072 Sli325. 

54. Chesapeake, etc., R. Co. v. Ma- 
son, 169 Ky. 699° 185 SW 71, ERA 
1916F 127. 

55. O’Leary v. Chicago, ete., R. Co., 
(Iowa) 103 NW 362; Southworth v. 
Old Colony, etc., R. Co., 105 Mass. 342, 
1 AmR 528; ‘Texas Cent. R. Co. ve 
Harbison, (Tex. Civ. A.) 75 SW 549. 

56. Edwards vy. Chicago, etc, R. 
Co., 238 Ill. A. 170. 

57. Proof of wanton injury gener- 
ally see Negligence § 839. 
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circumstances indicating that the injury was avoid- 
able will justify a finding of wanton and gross neg- 
ligence against the railroad.*® But testimony of the 
engineer, uncontradicted by direct testimony or cir- 
cumstances, that he did not willfully intend to injure 
the animal is not sufficient to support a verdict based 
on willful injury.®® Nor is evidence that the engi- 
neer gave no particular attention to animals in an 
adjoining pasture sufficient to support a verdict based 
on a charge of gross negligence, where it appeared 
that on first realizing the danger to the animals he 
made reasonable efforts to avoid collision,®° or where 
it was shown that, when danger was first apparent, 
collision was unavoidable.®! Nor will judgment for 
recovery of damages for injury to a trespassing ani- 
mal be supported by the uncontradicted testimony of 
the engineer that he did not see the animal before 
striking it,°? or by evidence of negligent operation 
of a train in the absence of further evidence of will- 
ful injury or reckless disregard for the safety of oth- 
ers.°? Nor will evidence of a straight track for a 
considerable distance and excessive speed support a 
verdict for the owner of an animal pastured on the 
railroad right of way under a contract exempting the 
railroad from liability for negligent injury.®* 

[§ 1685] m. Judicial Notice.** Although, where 
the statutes restrict the venue of actions for injury to 
animals according to the place of injury,°® this fact 
is Jurisdictional and must be proved,®’ nevertheless 
the court will take judicial notice where the place 
of injury is ‘designated with reference to ‘a certain 
town or towns that such towns’ or points between 
them, or within a certain distance therefrom, are 
within the county.°® However, it will not take ju- 
dicial notice that a certain town where an injury is 
alleged to have occurred is in a particular township 
where township lines are made and altered at the dis- 
eretion of the county courts.®® 

[§ 1686] n. Damages*?°—(1) General Principles 
—(a) Killed Animals. In the absence of statute or 
of any circumstances of aggravation or mitigation,’+ 
the measure of damages in an action to recover com- 


58. Georgia Northern R. Co. v. 70. 
Winchester, 19 Ga. A. 539, 91 SE 929;|p 699. 
Louisville, ’etc., RevCon Mie tartis, 19 71. 
Ga. A. 502, 91 SE 928; Southern R. 
Co. v. Keel, BiGae A, 944, 66 SE 627. 

59. Indiana, etc., R. Co. v. Over- 
ton, 117 In‘d. 253 20 NE 147. 

60. Lynch v. Northern Paes R:'Co:} 
84 Wis. 348, 54 NW 610. 

61. Jones v. Chicago, ete., R. Co., 


158; 
holm, (Tex. 
Houston, ete., 
1 Tex. Civ. A. 
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Generally see Damages 17 C. J. 


Chicago, etc., R. Co. 
116 Ind. 126, i8 NE 459; 
New Orleans, etc., R. Co., 20 La. Ann. 
Ft. Worth, ete., R. Co. v. Chis- 
Civ. A.) 146 SW 988; 
R. Co. v. Loughbridge, 
§ 1300; 
Co. v. Lanham, 1 Tex. A. Civ. Cas. § 


2 


pensation from a railroad for animals killed by it or 
lost to the owner is the actual or market value of the 
animal at the time of the killing, without regard to 
the cost of erecting and maintaining fences and cat- 


mal was due to the breach by defendant of its statu- 
tory duty to fence.72 This rule also applies where 
the animal was so badly injured as to necessitate 
its being killed,7* or where the wounded animals are 
taken over and disposed of and the proceeds appro- 
priated by the railroad,** but not where the animal 
is merely wounded and is abandoned by its owner 
without notice to the railroad company.’> Where 
the evidence of value is in conflict, a verdict for an 
amount between the highest and lowest sums named 
may be sustained,*® even though no witness tes- 
tified to the exact amount found.**? In case no mar- 
ket quotations can be had, the damages may be fixed 
at the intrinsic worth of the animal to be determined 
by its character, qualities, uses to which it is put, 
value of its services, and prices offered for it.7§ 

[§ 1687] (b) Wounded Animals. In the one 
group of jurisdictions the view held is that the meas- 
ure of damages is the difference in the market value 
of the animal immediately before and after the in- 
jury;7° in some of the states of this group the own- 
er is not entitled to recover the expense of curing 
the animal,®° nor for the care and attention of in- 
jured stock which afterward dies,*1 nor for the value 
of time lost in replacing the lost or injured animal ;** 
but in other states in this group the owner may re- 
cover the expense of curing the animal,®® or, if it 
dies, compensation for its care during its illness,** 
provided his efforts were in good faith and there was 
reasonable ground to believe that the animal could 
be cured or restored to usefulness.8° In another 
group of jurisdictions, the rule of market value im- 
mediately before and after the injury has been dis- 
approved,’® and it is held that plaintiff should re- 
cover the diminution in market value after the ani- 
mal was cured or restored to usefulness so far as a 
cure was effected,** and in addition thereto, the 

Tll.—TIllinois Cent. R. Co. v. Finni- 
gan, 21 Ill. 646. 

Ky.—Louisville, ete, R. Co. vw. 
Schweitzer, 11 Kyl 310; 

Mo.—Smith y. heey ete), R-Cox 
127 Mo. A. 160, 105 SW 1 

Te x.—Texarkana, etc., ". Co. v. Wil- 

son, (Civ. A.) 204 ‘SW 491. 


Texas, ete., R. 80. Louisville, ete, R. Co. v. 
Schweitzer, 11 KyL 310. 


v. Barnes, 
Lapine v. 


77 Wis. 585, 46 NW 884. 251; Eggleston . Canadian Pac. R. 81. Cully v. Louisville, ete., R. Co., 
62. Russell v. Maine ‘Cent. R. Co.,| Co., 6 Terr, L. 168, 1 WestLR 356, 576]101 Ky. 319, 41 SW 21, 19 KyL 490. 
100 Me. 406, 61 A 899 [app allowed on other grounds 36 ‘Can. 82. Louisville, etc., Rew Ovtpenes 

63. See cases infra this note. S. C. 641, 3 AnnCas 590]. Schweitzer, 11 Kyl 310. 

fa] Evidence of willful injury not 72. Chicago, etc., R. Co. v. Barnes, 83. Smith v. Chicago, ete., R. Co., 
sufficient: (1) High speed at, night,|116 Ind, 126, 18 NB 459. 127 Mo. A.. 160, 105 SW 10; Hax v. 
engine reversed, no lookout. Van- 73. Indianapolis, ete,, R. Co. v.]| Quincy, etce., ie Conit28 Mo. ASL Tey 
dalia R. Co. v. Clem, 49 Ind. A. 94, 96| Mustard, 34 Ind. 50; Atchison, etce.,| 100 SW 698; International, ete. Fe 
NE 789. (2) Straight track for a con-|R. Co. v. Ireland, 19 Kan. 405. Co. v. Cocke, 64 Tex. 151, 
siderable distance and failure to stop 74. Tombigbee Valley R. Co. v. 84. St. Louis Southwestern R. Co. 
the train. Staab v. Baltimore, etc., R.| Still, 6 Ala. A. 470, 60 S 546; Brandt] v. Chambliss, (Tex. Civ. A.) 54 SW 
Co., 25 Pa. Dist. 357, 44 Pa. Co. 206. Vv. Jollet, ete:7 Tract.1.Co., 203 7D Ay |) 40d, 

64. Hearn v. Central of Georgia | 512. 85. St. Louis Southwestern R. Co. 
IRV Cos) 22: Ga. A. 1, 95 SE 368. Disposition of carcass see infra § | v. Chambliss, supra. 

65. sara tncd see Evidence §§ 695. 86. Conn.—Fritts v. New York, 
1807-2008 75.. Jackson v. St. Louis, ete.,.R. | ete., R. Co., 62 Conn. 503, 26 A347; 


66. See supra § 1600. Co., 74 Mo. 526. 


Towa.—Finch v. Iowa Cent. R. Gor, 


67. See supra § 1654. Wounded animals see infra § 1687. | 42 Iowa 304. 

68. _ St. Louis, ete., R. Co. v. James, 76. Western, etc., R. Co. v. Brown, La.—Jones v. Texas, ete., R. Co, 
70 Ark. 387, 68. SW 1538; Terre Haute, |58 Ga. 534; Madison, ete, R. Co. v.|125 La. 542, 51 $,582, 136 AmSR 339. 
etc., R. Co. v. Pierce, 95 Ind. 496] Herod, 10 Ind. 2. 
foverr Louisville, etc., R. Co. v. Breck- 77. 
enridge, 64 Ind. 113]; Indianapolis, | 58 Ga. 534. 
etc., R. Co. v. Stephens, 28 Ind. 429; 78. Galveston, 


Indianapolis, etc., R. Co. v. Moor e, 16 
Ind. 48; Kansas City, etc,, R. Co. v. 
Burge, 40 Kan. 736, 21 P 589. infra § 1688. 

69. Backenstoe v. Wabash, etc., R. 79. 
Co., 86 Mo. 492. 


Western, etc., R. Co. v. Brown, 


ete., 
vis, 1 Tex. A. Civ. Cas. § 147. 
Circumstances affecting value see 


Ark.—St. Louis, ete., 
Biggs, 50 Ark. 169, 6 SW 724. 


Mass,—Gillett v. Western R.-Corp.: 
8 Allen 560. 

Minn.—Keyes vy. Minneapolis, ete., 
R. Co., 36 Minn. 290, 30 NW aie 

Oh. —_Pittsbure, ete., RiGo;r Kelly, 
12:.Oh. Cir, Ct. 341, 5 Oh. Cir. Taek 662. 

87. Gillett vy. Western R. Corp., 8 
Allen (Mass.) 560; Keyes v. Minne- 
apolis, ete, R. Co., 36 Minn. 290, 30 


ReiGoerw.. sDae 


ia CO, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ tle guards in those cases where the death of the ani- - 


. the animal;®° and, 


¥ 


poses.°4 
ter of his business,?® 


cow.?® 
[§ 1689] (2) Double Damages. 


statutes so provide,®*® plaintiff may recover double 
damages for injuries to animals occasioned by a fail- 
ure of the railroad company to fence its tracks,°® 
or where the claim is not paid within a certain time 
after presentation,t or where the company fails to 
post notices of the injury as required by law.? 
constitutionality of statutes allowing double damages 
for injuries to animals resulting from a railroad’s 
failure to fence when required by statute has been 
statutes allowing double damages 


AD 


4 upheld.? Also, 


NW 888; Pittsburg, etc., R. Co. v. Kel- 
4 ae Ob. CirsCk'341, 5 Oh. Cir Dec: 
y Sentilles v. Morgan’s Louisi- 
anavretc,, Res iete;; Coy. 9 Lay A.  (Or- 
7 leans) 15; Gillett v. Western R. Corp., 
a 8 Allen (Mass.) 560; Keyes v. Minne- 
4 apolis, etc., R. Co., 36 Minn. 290, 30 
é NW 888; Pittsburg, etc., R. Co. v. Kel- 
r I, 12 Oh. Cir. Ct. $41, 5 Oh. Cir. Dec. 
i 89. Fritts v. New York, etc., R. Co., 
62 Conn. 503, 26 A 347; Keyes v. Min- 
, neapolis, etc., R. Co., 36 ey 2205 
- 30 NW 888; Pittsburg, ete., R. Co 
Kelly, 12 Oh. Cir. Ct. 341, 5 Oh. Gir, 
Dec. 662. 
90. Gillett v. Western R. Corp., 8 
Allen (Mass.) 560; Keyes v. Minne- 
Co., 86 Minn. 290, 30 
; 
a 


91. pati v. Iowa Cent. R. Co., 42 
Iowa 304; Jones v. Texas; etc., R. Co., 
mah La. 542, 51 S 582, 186 AmSR 339. 
<i pra. ; 


Re ak heads sae 
NW 8 


Jones v. Texas, etc., R. Co., su- 


Fritts v. New York, etc., R. Co., 
62 Conn. 503, 26 A 347; Boyer v. Chi- 
: cago, etc., R. Co., 123 Iowa 248, 98 NW 
5 764; Central Branch Union Pac. R. 
Mm Co. v. Nichols, 24 Kan. 242. 
[a] Mare with foal.—The fact that 
. amare was with foal at the time she 
" was killed may properly be regarded 
as increasing her value an‘d considered 
in estimating the damages sustained. 
Boyer v. Chicago, etc., R. Co., 123 lowa 
248, 98 NW 764. 

[b] Runaway team.—Plaintiff is 
entitled to recover the decrease in the 
market value of a team due to its hav- 
ing run away after being negligently 
frightened by defendant’s trains. 
Fritts v. New York, etc., R. Co., 62 
Conn. 503, 26 A 347. 

94. See case infra this note. 

‘[a] Value of cow was not limited 
to her value as beef or for milking. 
Central Branch Union Pac. R. Co. v. 
Nichols, 24 Kan. 242. 


95. Parrin v. Montana Cent. R. Co., 
22 Mont. 290, 56 P 315. 

96. Parrin v. Montana Cent. R. Co,; 
supra. : 

97. Validity. see infra text and 
notes 99-2. 

98. See statutory provisions. 

Lafferty v. Hannibal, etc., R. 


§§ 1687-1689] : 


amount reasonably expended in caring for the animal 
and attempting to cure the injury,’* and also the 
value of the use of the animal during such period 
as the owner was deprived thereof,*® provided the 
whole damages do not exceed the original value of 
although the owner’s 
unsuccessful and the animal dies, he may still re- 
cover in addition’ to the value of the animal the 
amount expended in earing therefor,®' and compen- 
sation for the loss of its services during its illness.°? 

[§ 1688] (c) Circumstances Affecting Value. 
determining the value of an animal the jury may con- 
sider all of its qualities and all the circumstances 
that would affect its actual or market value,®*® with- 
out limiting the inquiry to its value for special pur- 
But the inquiry should not inelude mat- 
ters peculiar to plaintiff growing out of the charac- 
for example, injuries to 
plaintiff’s dairy business from the loss of the injured 
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efforts are 
jury,° 


In 
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where the owner’s claim agaifst the railroad is not 
paid within a certain time after presentation have 
been held constitutional;* but it has been held also 
that such a statute cannot be constitutionally applied 
where plaintiff’s claim is in excess of the actual value 
of the injured animal as later determined by the 
unless the verdict was rendered for the amount 
agreed to have been demanded and to be the value of 
the animals killed.® 
statutes allowing double damages for failure of the 
railroad to give notice to the owner,’ and for failure 
to pay a claim within a certain time of the presenta- 
tion,* have been declared unconstitutional. 
Interpretation and effect of statutes. The stat- 
utes allowing double damages for failure to fence 
are so far penal that they will not be construed as 
applicable to cases not clearly within their scope and 
intent, as, for example, 
other than defendant’s failure to fence,!® or actual 


However, in some jurisdictions 


to injuries due to causes 


collision with a train,?+ or not proved by sufficient 


Where valid®* 


The 


Co., 44 Mo. 291; Raindge v. Wabash R. 
Co., (Mo. A.) 206 SW 395; Kelten- 
ee v. St. Louis, etc., R. Co., 34 Mo. 


1. Kansas City, etc., R. Co. v. Dy- 
er, (Ark.) 234 SW 50; Boyer v. Chi- 
cago; ete. R.- Cos 123 Iowa 248, 98 
NW 764; Black v. Minneapolis, etc., 
R. Co., 122 Iowa 32, 96 NW 984; Ham- 
mans v. Chicago, ete., R. Co., 83 Iowa 
287, 48 NW 978; Manwell v. Burling- 
ton, ete., R. Co., 80 Iowa 662, 45 NW 


568. 

2. St. Louis, etc., R. Co. v. Wright, 
57 Ark. 327, 21 SW 476; Memphis, etc., 
R. Co. v. Carlley, 39 Ark. 246. 

3. U. S.—Minneapolis, ete., R. Co. 
v. Beckwith, 129 U. S. 26, 9 SCt 207, 
32 L. ed. 585; Missouri Pac. R, Co. v. 
Humes, 115 UES: 52,8 SCe110} 29cTs 
ed. 463. 

I]1.—Cairo, ete., R. Co. v. Warring- 
ton, 92 Ill. 157; Cairo, ete.) Ril Cosy. 
Peo., 92 Ill. 97, 34 AmR 112. 

Iowa.—Mackie v. lowa Cent. R. Co., 
54 Iowa 540, 6 NW 723; Welch v. Chi- 
cago, etc., R. Co., 53 Iowa 632, 6 NW 
13 [foll Jones v. Galena, etc., R. Co., 
16 Iowa 6]; Tredway v. Sioux City, 
etec., R. Co., 43 Iowa 527. 

Mo.—Kingsbury v. Missouri, ete., R. 
Co., 156 Mo. 379, 57 SW 547; Barnett 
v. Atlantic, etc., R. Co., 68 Mo. 56, 30 
AmR 773; Chilton v. Hines, 205 Mo. 
A. 130, 224 SW 18. 

Mont.—Beckstead v. Montana Union 
lays ea 19 Mont. 147, 47 P 795. 

S. D.—Jensen v. South Dakota Cent. 
R: Co., 25 S..D. 506 127 NW _ 650, 35 
LRANS 1015, AnnCas1912C 700. 

4 Kansas City Southern R. Co. v. 
Anderson, 233 U. S. 325, 34 SCt 599, 58 
L. ed. 983 [aff 104 Ark. 500, 149 Sw 
58]; Lusk v, Blevins, 130 ‘Ark. 378, 
197 SW 854; Memphis, etc., R. Co. v. 
Horsfall, 36 Ark. 651; McGill v. South 
Dakota Cent. R. Cor "28 S. D. 467, 134 
NW 885; Lidel v. South Dakota Cent. 
R. Co., 25 S. D. 462, 127 NW 653. 

Constitutionality of railroad regula- 
tory statutes generally see Constitu- 
tional Law § 1072. 

5. St. Louis, etc., R. Co. .v. Wynne, 
224 U.S. 354, 32 Sct 493, 56 L. ed. 799, 
49 LRANS 102 [rev 90 Ark. 538, 119 
SW 1127, 17 AnnCas 631]; Pierce v. 
Chicago, ete., R. Co., 180 ‘Iowa 1385, 
164 NW 182, "157 NW 141. 


| train. 


evidence to be within their scope or intent;!2 but the 
inapplicability of the double damage provisions will 
not affect plaintiff’s right to recover compensatory 
damages where such right exists.1® 
ute allowing double damages where the claim is not 
paid within a certain time after presentation,!* the 
liability of defendant for double damages is not af- 
fected by failure of the claim to state the county in 
which the accident happened,'® nor by a tender of 
damages by defendant unless the full value as sub- 


Under the stat- 


_ 6 Seaboard Air Line R. Co. v. Rob- 
inson, 68 Fla. 407, 67 S 139. 

7. See cases infra this note. 

In Wyoming (1) the statute of 
was held unconstitutional. 
Schenck v. Union Pac. R. Co., 5 Wyo. 
430, 40 P 840. (2) Under the statute 
of 1907, double damages are not al- 
lowed. Wyoming, ete, R. Co. v.. 
Snavely, 23 Wyo. 324, 150 P 760. 

8. Atchison, etce., R. Conv. (Baty, 
6 Nebr. 37, 29 AmR 356; Jolliffe v. 
Brown, 14 Wash. 155, 44 P 149, 538 Am 
SR 868. 

9. See cases infra notes 10-12. 

10. See cases infra this note. 

[a] Defective cattle guard.—The 
statute authorizing double damages 
for injuries due to a failure to fence, 
where the claim is not paid within 
thirty days, does not apply to an in- 
jury due to a defective condition of a 
cattle guard. Moriarty v. Central 
Iowa R. Co., 64 Iowa 696, 21 NW 143. 

[b] Fenced-up crossing.—An affi- 
davit of the injury stating that it oc- 
curred because defendant had “fenced 
up the crossing” estops plaintiff to 
claim double damages which the stat- 
ute allows only in cases of injuries 
due to a want of ‘a fence. Davis v. 
Chicago, etc., R. Co., 40 Iowa 292. 

[c] Speed on depot grounds.—The 
statute authorizing double damages 
for injuries due-to a failure to fence 
Where the claim is not paid within 
thirty days does not apply to inju- 
ries ‘due to running trains on depot 
grounds at a prohibited rate of speed. 
Miller y. Chicago, ete., R. Co., 59 Iowa 
707, 13 NW 859. 

11. See cases infra this note. 

[a] Causes other than collision: 
(1) Extrication from trestle. Sie- 
bert v. Missouri, etc., R. Co., 72 Mo. 
565.. (2) Frightened by operation of 
Lowry v. St. Louis, ete., R. Co., 
40 Mo. A. 554. 

12. See case infra this note. 

[a] Collision.—Hires vy. St. Louis, 
etc., R. Co., 157 Mo. A. 46, 137 SW 60. 

13. Scott v. Missouri-Kansas-Tex- 
as R.Co., (Mo. A.) 22 SW (2d) 654. 

14. See statutory provisions. 

15. Latta v. Illinois Cent. R. Co., 
151 Towa 244, 180 NW 1059. 
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sequently found by the jury is tendered.1® Nor un- 
der a statute authorizing the recovery of double 
damages, if notice of the injury is not posted by the 
company,'? is defendant’s liability for failure to post 
affected by the fact that the owner had actual knowl- 


edge of the injury;!® but double damages cannot be. 


recovered if defendant proves a posting of notice at 
the nearest station house.1® The burden is on plain- 
tiff to prove defendant’s failure to post,?° but he 
establishes a prima facie case of such failure by show- 
ing that, on several examinations of defendant’s sta- 


tion, no notice was found either at the usual place’ 


of posting or in front of the building,?+ it not being 
enough, however, to show a single examination made 
a considerable time before the expiration of the time 
allowed for posting.” Where double damages are 
recoverable under the statute,?* either the court or 
the jury may double the actual damages found to 
have been sustained,?* and the owner may recover 
not only double the depreciation in value of his ani- 
mal because of the injury, but also double damages 
for the care, attention, medicine, and other expenses 
directly resulting therefrom where damages for such 
expenses are recoverable;?° but under the terms of 
the statute he is not entitled to recover double dam- 
ages for loss of, or injury to, a buggy,?° nor for loss 
of a harness, even though lost or injured by the act 
of killing the animal wearing it at the time.?7_ Plain- 
tiff cannot recover more than the amount of damages 
as stated in his notice of the injury.?® 
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[§§ 1689-1691 


[§ 1690] (8) Attorney’s Fees and Costs*®*—(a) 
In General. Notwithstanding it has been held that 
a statute, imposing liability for attorney’s fees upon 
railroads in actions to recover for stock killed or 
injured where plaintiff sueceeds and not imposing a 
correlative liability on plaintiff if he fails, is uncon- 
stitutional if it is designed merely to compel payment 
of indebtedness,*° the courts have upheld the consti- 
tutionality of such statute on other grounds.?1~*? 

[§ 1691] (b) Where Liability Based on Failure 
To Fence. Statutes authorizing attorney’s fees, 
when not designed merely to compel payment of in- 
debtedness,?* but enacted in the exercise of the police 
power to enforce a special duty to, fence on railroads 
by reason of the business in which they are engaged, 
have been declared constitutional,*?* except where, it 
has been held, the statute is general in its terms ex- 
tending in its operation beyond the enforcement of 
the special duty to fence.?® Under statutes allowing 
recovery of attorney’s fees in actions based upon 
failure of the railroad to fence,?® recovery may be 
had if the action is based on that ground,** but not 
where the action is based on common-law negli- 
gence.*& But a plaintiff who bases his action en- 
tirely on defendant’s failure to fence will not be 
deprived of his right to the fee merely because there 
is in the case some evidence of defendant’s negligence 
in operation of the train.*® In the absence of evi- 
dence of noncompliance by defendant with the fenc- 


16. Brandt v. Chicago, etc., R. Co., 
26 Iowa 114. 

17. See statutory provisions. 

18. St. Louis Southwestern R. Co. 
v. Castleberry, 98 Ark. 441, 136 SW 
284; Memphis, etc., R. Co. v. Carlley, 
39 Ark. 246. 

19. St. Louis, etc., R. Co. v. Wright, 
57 Ark, 327, 21 SW 476. 

20. Kansas, etc., R. 
mers, 45 Ark. 295. 

OIE St. JiOuls, etc.,, tv. CO. We Wirient, 
57 Ark. 327, 21 SW 476. 

22. St. Louis, etc., R. Co. v. Mark- 
ham, 66 Ark. 297, 50 SW 516. 

23. See cases supra notes 99-2. 

24. Memphis, etc., R. Co. v. Carl- 
ley, 39 Ark. 246; Wood v. \St. Louis, 
etc., R. Co., 58 Mo. 109; Seaton v. Chi- 
cago, etc., R. Co., 55 Mo. 416, 417. 

“Tt is objected that the jury ought 
to have found single damages and left 
it to the court to double the damages 
by its judgment. That perhaps would 
have been more regular; but as no 
harm has been done the defendant by 
the course pursued, this court will not 
reverse the judgment for such an er- 


Co. v. Sum- 


ror.” Seaton v. Chicago, etc., R. Co., 
supra. 
25. Manwell v. Burlington, etc., R. 


Co., 80 Iowa 662, 45.NW 568. 

Expenses recoverable see supra § 
1687. 

26. Whiteman v. Atchison, etce., R. 
Co.. 163 Mo. A. 228, 146 SW 97. 

27. Huss v. Wabash, etc., R. Co., 84 
Mo. A, 111. 

28. Manwell v. Burlington, etc., R. 
Co., 80 Iowa 662, 45. NW 568. 

29. Attorney’s fees: 

Generally see Costs §§ 248-259. 
Sane of reasonableness see infra § 

1726, 

30... Gulf, ete, R. Co.:-v..Bllis, 165 
U.S, 150, $7 SCt 955, 41 L. ed. 666. 

[a] Reason assigned.—‘There is 
no fence law in Texas. The legisla- 
ture of the State has not deemed it 
necessary for the protection of life or 
property to require railroads to fence 
their tracks, and as no duty is im- 
posed, there can be no penalty for non- 
performance. Indeed, the _ statute 
does not proceed upon any such the- 
ery; it is broader in its scope. Its 


object is to compel the payment of 
the several classes of debts named, 
and was so regarded by the Supreme 
Court of the State. But a mere stat- 
ute to compel the payment of indebt- 
edness does not come within the scope 
of police regulations. The hazardous 
business of railroading carries with it 
no special necessity for the prompt 
payment of debts. That is a duty 
resting upon all debtors, and while in 
certain cases there may be a peculiar 
obligation which may be enforced by 
penalties, yet nothing of that kind 
springs from the mere work of rail- 
road transportation.” Gulf, ete. R. 
Co. Vv. His; 165) U.S. 150; 158, 17 SCt 
255, 41 L. ed. 666. 

31-32. See infra §§ 1691-1693. 

Constitutionality of railroad regu- 
latory eipentes A agocend: see Constitu- 
tional Law § 9 

33. See eee § 1690. 

34. Hindman v. Oregon Short Line 
R. Co., 32 Téa. 133, 178 P 837; Dannen- 
burg v. Missouri Pac. R. Co., 96 Kan. 
708, 153 P 504... See Gulf, etc., R. Co. 
Ve HS VOSS TO LIS Ct 25,7 4b 
L. ed. 666 (recognizing rule). 

[a] Reason for rule.—“That such 
corporations may be classified for 
some purposes is unquestioned. The 
business in which they are engaged is 
of a peculiarly dangerous nature, and 
the legislature, in the exercise of its 
police powers, may justly require 
many things to be done by them in 
order to secure life and property. 
Fencing of railroad tracks, use of 
safety couplers, and a multitude of 
other things easily suggest them- 
selves. And any classification for the 
imposition of such special duties—du- 
ties arising out of the peculiar busi- 
ness in which they are engaged—is a 
just classification, and not one with- 
in the On ae MY Fourteenth 
Amendment.” Gulf, . Co. v. El- 
lis) 165 U.S. 150, U7 it SCt 255, 41 
L. ed. 666. 

35. Dewell v. Northern Pac. R. Co., 
54 Mont. 350, 170 P 753. 
fa] Reason for 
4313 applies as well to an action 
brought for damages for animals 
killed by negligent operation of trains 


rule.—“‘Section 


as to an action brought for damages 
arising from a failure to build or 
maintain fences or cattle-guards. If 
it applied only to cases arising out of 
the violation of the police regulation 
prescribed by section 4308, it would 
not be open to the attack made upon 
it; but because it applies equally to 
ordinary negligence cases, it falls 
within the class of legislation con- 
demned by the supreme court of the 
United States in the Ellis case [Gulf, 


CEC: 

dA lah els 666].” 
Northern ‘Pac. R: Co., 
304,170 P78. 

36. See statutory provisions. 

37. Florida East Coast R. Co. v. 
Hazel, 43 Fla. 263, 31 S 272, 99 AmSR 
114; Wabash, ete., R. Co. v. Levieux, 
14 Ih. A. 469; Roman v. St. Louis- 
San Francisco R. Co., 120 Kan. 585, 245 


Dewell v. 
54 Mont. 350, 


Patsy (Dillyoy Omaha, etc., R. Co., 55 
Mo. A. 123 
[a] Defective gate. Ressonaben 


attorney’ s fees were properly included 
in judgment for injuring cattle going 
through a gate which did not come up 


| to the minimum requirement of a law- 


ful fence. Roman v. St. Louis-San 
Bees R. Co., 120 Kan. 585; 245 BP 


[b] Defective cattle guard.—The 
statute authorizes a recovery of attor- 
ney’s fees in an action for killing 
stock which has passed from the high- 
way on to the railroad right of way 
over a defective cattle guard. Abbey 
v. Schaff, 108 Kan. 88, 194 P 191. 

[ce] Florida statute of 1891 was not 
repealed by the act of 1893. Florida, 


ete; R. Co. v. Hazel, 43 Whar 263) si! 
S 272, 

38. See case infra this note. 

[a] Failure to remove snow from 


cattle guards.—In an action for inju- 
ries to animals on the right of way, 
wherein plaintiff recovered on the sole 
ground of defendant’s negligent fail- 
ure to remove snow and ice from its 
cattle guards, plaintiff is not entitled 
to an allowance for attorney’s fees. 
eae v. Atchison, etc., R.-Co.; 192 

Kan. 595, 141. P 599, LRAi915B 134, 

39. Central Branch Union Pac. R. 
Co. v. Nichols, 24 Kan. 242, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


——_ oe 


§§ 1691-1694] 


ing statute,*® or where the evidence shows that the 
road is fenced,*! the fee cannot be recovered. Nor 
can it be included in a general verdict based upon 
a declaration containing several counts only a part 
of which charge a failure to fence.42 And so, where 
action is brought to recover for the killing of several 
animals, only a part of which were killed because 
of a failure to fence, a verdict including attorney’s 
fees, applying to all the animals killed, cannot be 
sustained.#* 

[§ 1692] (c) Where Liability Based on Failure To 
Pay after Demand. Statutes allowing attorney’s 
fees to be recovered from a railroad refusing to pay 
for killing stock within a specified time after demand 
have been’ held constitutional,** but that they can- 
not be constitutionally appled where plaintiff’s 
claim is in excess of the actual value of the injured 
animal as later determined by the jury,*® unless it 
appears that the necessity for the action was pro- 
duced by the denial of liability by the railroad and 
was not occasioned by an honest difference in the 
valuation of the animal.*® Where the fencing stat- 
ute further provides that defendant’s liability for 
attorney’s fees and costs shall depend upon plaintiff 
having made a demand or claim on the railroad and 
the railroad’s failure to pay within a certain time aft- 
er presentation,** plaintiff is entitled to attorney’s 
fees on proof of demand and defendant’s failure to 
pay.*® Also, where recovery of attorneys’ fees is 
provided for in the stock laws in actions to recover 
for animals injured by operation of the railroad, 
brought after demand made upon the railroad,*® a 
plaintiff whose demand was in excess of the amount 
recovered does not thereby forfeit his right to at- 
torney’s fees,®° especially where defendant’s refusal 
to comply with the demand was based on the ground 
of nonliability and not on the ground that the de- 
mand was excessive.*? 

[§ 1693] (d) Recovery and Proceedings Therefor. 

40. Wabash, etc., 
65 Ill. A. 442; Wabash, etc., 
Lavieux, 14 Ill. A. 469. Mo. AL 123: 

41. Florida Cent. R. Co. v. Sey- 57. 


mour, 44 Fla. 557, 33 S 424. 58. 
42. Chicago, etc., R. Co. v. Truitt, | son, 


R. Co. v. Crews, 
Ree Os y.1) LG 


43. Wabash, etce., R. Co. v. Neikirk, 
AS ri A. 387: 60. 
44. Kansas City Southern R. Co. v.| Co., 


45. St. Louis, etc., R. Co. v. Wynne, | 20 Kan. 660; 
224 U.S. 354, 32 SCt "493, 56 ded. 7.99. etex 
42 TRANS 102 [rev 90 Ark. 538, 119 Gl. 
SW 1127, 17 AnnCas 631]. 

46. Atlantic Coast Line R. Co. v. é2. 
Perry, 69 Fla. 133, 67 S 639; Pensa- 63. 
cola, ete., R. Co. v. Braxton, 34 Fla. 
ils LOS Le latie 

47, See statutory provisions. 


48. Kansas City Southern R. Co. v.| covered). 
Dyer, (Ark.) 234 SW 50. 64, 
49. See statutory provisions. 65. 


50. Missouri Pac. R. 
30 Kan. 41, 1 P 385; Missouri Pac. R. 
Co. ‘v. Borrer, 3 Kan. A. 284, 45 P 133. 

51. Dannenburg v. Missouri. Pac. 
R. Co., 96 Kan. 708, 153 P 504. 50 Ark. 169, 

52. Wabash, etc., R. Co. v. Lavieux, 
14 Till, A. 469. 

53. Et. Worth, etc., R. Co. v. Low- 
Pie, idthex Civ. vA.) 271° Siw. 2633. ‘St. |(Canal ‘Co’, 
Louis Southwestern R. Co. v. Post, 
(Tex. Civ. A.) 220 SW 129. 

54. Et. Worth, etc., R. Co. v. Low-| AmR 805. 
rie, (Tex. Civ. A.) 271 SW 263. 66. 

55. Wichita Valley R. Co. v. Wood, 
(Tex. Civ. A.) 284 SW 301; St. Louis] ete, R. Co.; 43 
Southwestern R. Co. v. Claybon, (Tex. 
Civ. A.) 199 SW 488. 

56. Lake Erie, ete. R. Co. v.| case). 
Helmericks, 38 Ill. A. 141; Kauffman 67. 


N.  Y.—Lackin 
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v. Kansas City, etc., 
Dilly v. Omaha, etc., 


See statutory provisions. 

St) Bouis, ete. °R: 
(Tex. Civ. A.) 174 SW 850. 
68 Ill, A. 76. 59. St. Louis, ete. 
son, (Tex. Civ. A.) 174 SW 850. fal 
Finucane vy. 
169 Ill. A. 175; Indianapolis, etc.,} lows the rule of the text. 
Anderson, 233 U. S. 325, 34 SCt 599, 58! R. Co. v. Buckles, 21 Ill. A. 181; Ab-| etc., 
Teed. 983 [aff 104 Ark. 500, 149 SW] bey v. Schaff, 108 Kan. 85, 194 P 190;|53 Sw 343; 
581. Missouri River, ete., R. 
Schimmele v. Chicago, 
R. Co., 34 Minn. 216, 25 NW 347. 

Rabbermann vy. Pierce, 77 Ill. 


“See statutory provisions. 988; 
Hooper v. Chicago, etc., R. Co., 
37 Minn. 52. 33 NW 314 (if the action] ternational, ete., R. Co. 
is instituted prior to the expiration of 
this period such costs cannot be re-| R. Co. v. Terry, 22 Tex. Civ. “ 176, 54 


See Damages §§ 146, 202. 
Ala.-—Georgia Pac. 
Co. v. Abney, } Fullerton, 79 Ala. 298; Alabama Great | Texas, etc., 
Southern R. Co. v. McAlpine, 75 Ala. 
atts 


Ark.—-St. Louis, etc., R. Co. v. Biggs, | 745; 
6 SW 

Minn.—Vareco v. 
Co., 30 Minn. 18, 13 NW 921. 


724, Tax) Civ.scAn, 101% 
Chicago, ete., R. rhe as 


22 Hun 309. 
Oh. —Baltimor e, 


Woodland v. Union Pac. R. Co., 
Dean ~v. Chicago, 5 

Wis. 305 (querying Southwestern R. Co. v. Buice, (Civ. 

whether an allowance fron3 the date| A.) 251 SW 584. 

of the injury should be allowed in any 69. 


(Utah) 26 P 298; 


Chicago, etc., R. Co. v. Leiter, 
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The attorney’s fee may be recovered in the action for 
damages without bringing a separate action.°? An 
excess of claim over the amount awarded in the 
verdict bars recovery of attorney’s fees where the 
statute expressly so provides,®* even where the ver- 
dict in form exceeds the claim where it is shown to 
include attorney’s fees and the amount of the award 
for damages is really less than the amount claimed.°* 

Amount recoverable. There must be evidence of 
the reasonableness of the fee awarded,®® and the 
amount should be determined by the jury instead 
of the court unless a jury is waived.5® Where the 
statute allowing attorney’s fees is by its terms ap- 
plicable only to claims under a stated amount,°? 
a fee cannot be recovered on a claim over that 
amount,°* even though it represents the consoli- 
dated claims for several injured cattle, each one of 
which was for less than the statutory limit.59 Where 
the case is tried a second time on appeal, plaintiff 
is entitled to recover for the services of his attor- 
ney at both trials,°° provided at the subsequent 
trial he succeeds in securing a judgment for damag- 
es against defendant.®? 

Double costs. Under some statutes®? plaintiff may — 
recever double costs unless prior to the institution 
of an action defendant makes a tender of the dam- 
ages sustained, provided the action is not insti- 
tuted before the expiration of the statutory period 
alowed the railroad for making its investigation 
and tender.®* 

[§ 1694] (4) Interest. As in other actions for 
tort,°* in some juriséictions it is held that interest 
may be recovered on the amount of damages from 
the date of the injury;*® in others, from the com- 
mencement of the action,®® restricted in some states 
to eases of willful injury;*? but in others no inter- 
est prior to the rendition of judgment is allowed.®® 
Under some statutes®® allowance of interest is dis- 
cretionary with the jury.7° Under statutes provid- 


59 Ind. A. 212, 109 NE 213. 

68. Toledo, etc., R. Co. v. Johnston, 
74 Ill. 83; Brentner v. Chicago, etc., 
R. Co., 68 Towa 530, 23 NW 245, 27 NW 
Co. v. Daw-| 605; Atchison, etel Ra Counvs Gabbert, 
u 34 Kan. 132, 8 P 218: Meyer v. Atlan- 
, R. Co, v. Daw-| tic, ete., R. Co., 64 Mo. 542. 

In Texas (1) under the stat- 
ute the law as finally established fol- 
St. Louis, 
R. Co. v. Chambliss, 93 Tex. 2, 
ja Houston, ete.,,R. Co. vy. 
Co. v. Shirley,| Muldrow, 54 Tex. 233: Payne v. Wit- 
tenbere; L(Civ. “A®) §23'9 Swe 224-arse 
Louis Southwestern R. Co. v. Post, 
(Civ. A.) 220 SW 129; Et. Worth, ete., 
R. Co. v. Chisholm, (Civ. A.) 146 Sw 
St. Louis Southwestern R. Co. v. 
Suthrie, (Civ. A.) 103 SW 211; In- 
v. Barton, 
St. Louis. ete., 


R. Co., 67 Mo. A. 
R. Co., 55 


Illinois Cent. R. 


(Civ. A.) 54 SW _ 797; 


SW 4381; Galveston, ete. RESCor av. 
Downey, (Clive AS) 23 SW 109. (2) 
Some earlier decisions are contra. 
R. Co. v. Serivener, (Civ. 
A.) 49 SW 649; Houston, ete., R. Co. 
v. Jones, 16 Tex. Civ. A. 179, 40 SW 
Gulf, ete., R. Co. v. Dunman, 6 
24 SW 995. (3) 
Where a right of way was not fenced 
by reason of the fact that it was in 
such a place as was forbidden by law 
to be fenced, or it would be danger- 


Re Con we 


Delaware, etc., 


ete. 7 Ra aCo ous to employees, or of great incon- 
Schutz, 43 Oh. St. 270, 1 NE 324, 56 venience to the public to have it 


fenced, Rev. St. art. 6603 does not ap- 
ply, and interest is recoverable from 
the date of the injury. St. Louis 


See statutory provisions. 
70. Western, etc., R. Co. v. Cal- 
houn, 104 Ga. 384, 30 SE 868. 
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ing for.demand on the railroad after the accident 


and failure of the railroad to pay,"+ interest at the. 


special rate designated by the statute and computed 
from the date of the demand may be recovered."? 

[§ 1695] (5) Disposition of Carcass. If the stat- 
ate declares that a railroad wrongfully killing an 
‘animal shall be liable to the owner for its value, ee 
the owner has a right to abandon it and recover its 
‘full value.from the railroad without deduction of 
‘the value of the careass.74 Where damages for the 
killing of stock by a railroad are determined by a 
statute declaring in substance that the railroad is 
liable “for all damages,” as distinguished from “the 
value of the stock if killed,’’’® the measure of dam- 
ages for animals killed is not necessarily the value 
of the animal when alive, but the difference in val- 
ue between the living animal and the carcass;7° 
and although plaintiff may abandon the carcass 
where, from its location or condition when found, 
it would be impracticable to dispose of it, and re- 
cover the full value,’’ yet, if he converts it to his 
‘own use or otherwise disposes of it,’* or if he 
might realize appreciable value for it "by the exer- 
cise of reasonable diligence,’® the net amount of 
Such -value must be deducted; but only the net 
value is to be deducted, plaintiff being entitled to 
reasonable compensation for his time and expens- 
es.° Plaintiff must be also be allowed a reasonable 
time to dispose of the carcass. 

71. See ata CAtOry, provisions; 


supra § 1692. 
72. Pensacola, etc., re Co. v. Brax- 


and 
102 S 793]; 


ton, 34 Fla. 471, 16 S31 Ark. —Graysonia, 
73. See statutory aie, Alexander, 
74. Ohio, ‘etc., R! Co. v. Hays, .35 

Ind. 173; Indianapolis, etc., R. Co. v.|138 SW 969. 


Mustard, 34 Ind. 50. 

75. See statutory provisions. 

76. Georgia Pac. R. Co. v. Fuller- 
ton, 79 Ala. 298; Illinois Cent. R. Co. 
v. Finnigan, 21 Ill. 646; Roberts v. 
Richmond, etc., R. Co., 88 N. C. 560. 


Colo.—-Adams 
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Miller-Brent Lumber Co., 212 Ala. 415, 
Southern R. 
borne, 16 Ala. A. 138, 75 S 694. 


2 SW (2d) "47; 
Velley R. Co. v. Skinner, 99 Ark. 370, 


Co., 67 Colo. 2, 185' P 271. 
Ga.—Williams v. 
Co., 22 Ga. A. 386, 96 SE 13 


A 
- 
i> 
> 
a 
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[§ 1696] (6) Exemplary Damages. The author- 
ities are in conflict as to the liability of a master in 
exemplary damages because of the wrongful act of 
his servant;*? and so in actions to recover from a 
railroad for the wrongful killing or injuring of ani- 
imals, exemplary damages have been awarded where 
the injury is due to gross negligence or wanton or 
willful misconduct on the part of the company’s 
employees, irrespective of the company’s authoriza- 
tion or ratification,’? while in other jurisdictions 
exemplary damages have not been allowed in the 
absence of evidence that the railroad had not au- 
thorized or approved the act.8* If wantonness or 
willfulness is not shown, but only ordinary negli- 
gence’®> or a failure of the railroad to fence its 
tracks,3*® compensatory damages only can be al- 
lowed. 

[§ 1697] 0. Questions of Law and Fact—(1) In 
‘General. Pursuant to the general rule*’ in actions 
against railroads to recover for injury to animals, 
questions of law are for the determination of the 
court and issues of fact are for the jury.** The case 
should be submitted to the jury whenever there is 
any evidence from which they might justifiably find 
the existence of a material fact in issue,*® or where 
the evidence is conflicting or of such a character 
that different conclusions as to a fact in issue might 
reasonably be drawn therefrom;°® but whether 
there is any competent evidence is a question for 
track and that it had been. there for - 
over a day before the accident, during 
which time defendant’s employees had 
passed over the track at that place 
and might have seen it, there is suffi- 
cient evidence of defendant’s negli- © 
gence to go to the jury. Brown v. 
Hannibal, etc., R. Co., 27 Mo. A. 394 

[b] Condition of right of way.— 


In an action for the loss of a horse 
by its stepping into a post hole on the 


Co. v. Os- 


TX RON: Ve 
Midland 


etc., 


Chicago, etegi uk: 


Georgia Cent. R. 


77. Rockford, etc., R. Co. v. Lynch, 
G7 s Lie 149" Toledo, Ste Ry LCOw sv. 
Sweeney, 41 [1]. 226. 

78. Case v. St. Louis, etc., R. Co., 75 
Mo. 668. 

79. Georgia Pac. R. Co. \v. Fuller- 
ton, 79 Ala. 298; Illinois Cent. R. Co. 
v. BWinnigan; 21 Ill. 646; Roberts. v. 
Richmond, etc., R. Co., 88 N. C. 560. 

80. Georgia Pac. R. Co, v. Fuller- 
ton, 79 Ala. 298; Dean v. Chicago, etc., 
R. Co., 43 Wis. 305. 

81. Toledo, etc., R. Co. v. Parker, 
49 Tl. 385. 

82. See Damages § 290. 

83. Vicksburg, etc., R. Co. v. Pat- 
ton, 31 Miss. 156, 66 AmD 552, 

84. Galveston, etc., R. Co. v. Davis, 
famex UAL Civ. Cais. $3 °147, 

. 85. Nashville, etc., R. Co. v. Garth, 
155 Ala. 311, 46 S 583; Yazoo, etc., R. 
Co. v. Brumfield, (Miss.) 4 S 341; Chi- 
etc., R. Co. v. Jarrett, 59 Miss. 


j Toledo, ete., R. Co. v. Johnston, 
74 Ill. 83;' Toledo, ‘etc., R. Co. v. Ar- 
nold, 43 Ill. 418. 

87. See Negligence §§ 851-898; 
Trial [38 Cye 1511 et seq]. 

88. See cases infra this section; 
and §§ 1698-1711. 

89. Haardt v. Central of Georgia 
R. Co., 152 Ala. 1938, 44 S 547; Brink- 
ley v..Wilmington, etc., R. Co., 126 N. 
Cc. 88, 35--SE 238; ,Boing v. Raleigh, 
ete., R. Co., 87_N..C. 360; Halseth v. 
South -Dakota Cent. R. Co., 34 S. D, 
226, 147 NW 992. 

90. Ala.—Southern R. Co. v. Ran- 
dall, 212 Ala. 41, 101 S 661; Louisville, 
ete., R. Co. v. Watson; 208 Ala. 319, 94 
S 551; Louisville, etc., R. Co. v. Lan- 
caster, 121 Ala. 471, 25 S 733; Miller- 
Brent Lumber Co. v. Ross, 20 Ala, A. 
402, 102 S 792 [certiorari den Ex p. 


For later cases, developments and changes in the law see 


Ill.—tLeslie v. Wabash R. Co., 118] track, while running along defend- 
Ill. A.’ 606. : ant’s unfenced track, defendant’s lia- 
Ind.—Overton v. Indiana, etc., R.| bility isa question for the jury. Hut- 
Co., 1 Ind. A. 436, 27 NE 651. sell v.. Wabash R. Co., (Mo. A.) 209 
Ind. T.—Missouri Pac. R. Co. ¥.| SW 560. 
Farrington, 1 Ind. T. 646, 43 SW 946. [ec] Extrication from trestle.—In 


Iowa.—Harper v. Chicago, ete., R. 
Co., 161 Iowa 592, 1438 NW 529. 
Kan.—Simpson v. Chicago, etc., R. 
Co., 81 Kan. 188, 106 P 283. 
Kky.—Campbell v. Mobile, ete. R. 
Co., 162 Ky. 58, 171 SW 1002. 
Me.—Radski v. Androscoggin, etc., 
R. Co., 122 Me. 480, 120 A 542. 
Miss.—Yazoo, ete., R. Co. v. Robin- 
son, 109 Miss. 338, 68 S 471. 
Mo.—Jeffries v. Chicago, 
Co., (A.) 182 SW 1082. 
Nebr.—Phillips v. Chicago, etc., R. 
Co., 91 Nebr. 617, 136 NW 846. 
N. Payne vy. Troy, etc., R. Co., 83 


ete,,. R. 


N. Y. 572. 

N. C.—Howard v. Andrews Mfg. Co., 
179 N. C. 118, 101 SE 491. 

N. D.—-Reinke v. Minneapolis, ete., 
R. Co., 23. N. D. 182; 185 NW 779. 

Okl. ’ Chicago, ete., R. Co. v.. Hine, 
59 Okl, 143, 158 P 597. 

Ore.—Jackson v. Sumpter Valley R. 
Co., 50, Or. 465,.93 P. 356. 

S. C.—Rowe -v. Greenville, etc., R. 


Co. Fe Seu 6 
Tex.—Texas Electric R. Co. w 
Reese, (Civ. A.) 271 SW 1380 [aff 


(Commn. A.) 280 SW 179]; San An- 
tonio. etc., R. Co. v. Martin, (Civ. A.) 
220 SW 1118. 

Utah.—Wines v. Rio Grande West- 
ern R. Co., 9 Utah 228, 33 P 1042. 

Wash.—Curtis v. Oregon, etc, R. 
Co., 36 Wash. 55, 78 P 133. 

Wis.—Bodenheimer vy. Chicago, etc., 
R. Co., 140 Wis. 628, 123 NW 148. 

[a] Attracting animals to track.— 
Where the evidence shows that the 
animal was attracted by salt upon the 


an action for the killing of a horse 
when it was released from a trestle 
by railroad employees, whether they 
were negligent in attempting to ex- 
tricate the horse from the trestle is 
for the jury. ,Bugg v. Mitchell, 20 
Ala. A. 555,.103-S 713. 

{[d] Frightening animals in fiela.— 
Whether a railroad is liable for in- 
juries caused to stock in a field, 
frightened by steam, is for the jury 
where reasonable men might differ as 
to the conclusions to be drawn from 
the circumstances. Chicago, etc., R. 
Co. v. Hine, 59 Okl. 148, 158 P 597, 

[Le] Identity of animal.— Williams 
v. Georgia Cent. R. Co., 22 Ga. A. 386, 
96 SEH 138; Campbell v. ‘Mobile, etc., Ri 
Co., 162 Ky. 58, 171 SW 1002. 

(f] Ownership of animal.—wWil- 
liams v. Georgia Cent. R. Co., 22 Ga. 
A. 386, 96 SE 13; Yazoo, éete., R. Co. v. 
Robinson, 109 Miss. 338, 68 S °471; 
Texas; ete: WR. Co: (viermarnern. Chex: 
Civ. A.) 182 SW 357. 

[g] Ownership of train.—Birm- 
ingham Belt R. Co. v. Norris, 161 Ala, 
315, b0ES OL. 

[h] Quo modo of injury.—Tennes- 
see, etc., R. Co. v. Daniel, 200 Ala. 600, 
76 S 958. ; 

[i] Place of injury.—Whether the 
collision occurred on a right of way 
or a public crossing is a question for 
the jury. Adams v. Chicago, ete, R. 
Co., 67 Colo. 2, 185 P 271;° Harper vy. 
Chicago, 6tC), Me Col; 161 Iowa 592, 
143 NW 529; Jeffries v. Chicago; etc., 
R. Co., (Mo. A.) 182 SW 1082; Smith 
v. St. Louis, ete., R. Co., 125 Mo, A. U5) 


cumulative Annotations, same title, page and note number, 
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~ §§ 1697-1700] 


the court,®! and an issue should not be submitted 
to the jury where there is no evidence to support 
it,°* or where the evidence is legally insufficient to 
sustain a verdict if rendered;®* and if the evidence 
is not conflicting and is of such a character that 
only one inference can be drawn therefrom, it is 
not error for the court affirmatively to instruct the 
jury in accordance with such inference.®4 

(2) Fact of Killing or Injury by 
If there is any evidence reasonably tend- 
ing to show that the animal was killed or injured by 
one of defendant’s trains, that issue should be sub- 
mitted to the jury wherever the evidence is conflict- 
ing or affords reasonable ground for conflicting 
opinions;®® and this rule has been applied to the 
determination of whether the death or injury was 
caused by defendant’s train on some evidence of 
the animal’s being seen near the track at the time 
the train passed,®* of the animal’s physical condi- 
tion before the injury®® or the nature of the injury, 
considered separately or in connection with the ani- 


[§ 1698] 
Train.®® 


102 SW 593; Phillips v. Chicago, etc., 
R. Co., 91 Nebr. 617, 136 NW 846; 
Houston, etc., R. Co. v. Kujawa, (Tex. 


Civ. A.) 265 SW 186; Bodenheimer v. 
Chicago, etc, R. Co., 140 Wis. 623, 
123 NW 148. 

[ij] Presentation of claim.—(1} 


To a railroad company’s agent. Ala- 
bama Great Southern R. Co. v. Roe- 
buck, 76 Ala. 277. (2) Fact of serv- 
ice. Cole v. Chicago, etc., R. Co 
38 Iowa 311. (3) Good faith of own- 
er in fixing the amount of his loss. 
Binder v. Chicago, ete., R. Co., 162 
Iowa 550, 144 NW 358. 

- [{k] Safety of station grounds.— 
Whether a railroad has used reason- 
able care to guard against frightening 
teams which are being used to unload 
cars at its,station grounds is a ques- 
tion for the jury. Simpson v. Chi- 
cago, ete., R. Co., 81 Kan. 188, 106 P 
283; Duncan vy. Missouri, etc., R. Co., 
152 Mo. A. 284, 133 SW 369; Rill v. 
Rome, etc., ay Co., 283 NYWklyDig 
416. 

{1] VWenue.—Whether the injury 
took place in the county where the ac- 
tion was brought is a question for the 
jury. St. Louis, ete., R. Co. v. Weath- 
erly, 93 Ark. 269, 124 Sw 1031. 

Boing v. Raleigh, ete, R..Co.; 
SiN. C. 360: 

92. Ala.—Central of Georgia R. 
ner v. Jessie, 23 Ala. A. 513, 128 S 
16. 

Ark.—Kansas City, etc., 
Lewis, 80 Ark. 396, 97 SW 56 

Colo.—Burlington, etc., R. Co. v. 
Campbell, 20 Colo. A. 360, 78 P 1072. 

Ga. —Southern R. Co. v. Frix, 137 
Ga. 607, 73 SE 1057. 

Mo. — Flannery v. Kansas City, etc., 
R. Co., 23 Mo. A. 120 [aff 97 Mo. 192, 
10 SW 894]. 

Mont.—Carman v. Montana Cent. 
R. nye 32 Mont. 137,'79 P 690. 

j.—Bobbink vy. Brie R. Co., 75 N. 
J. oh 913, 69 A 204. 

Ok, —McAdoo v. McCartney, 87 Okl. 
97, 209 P 654; Dickinson v. Elliott, 
77 OKI. 311, 188 P 660; Ft. Smith, etc., 


Et, COOL s Vie Dixon, bL ‘Ok1. 722, 152 P 
350; Missouri, ete., R. Co. v. Box, 
48 Okl. 402, 150 P 111; St. Louis, etc., 
a COs. Vv. McClelland, 36 Okl. 573, 128 


LO 8: 

Pa.—Devereux v. Philadelphia, etc., 
R. Co., 245 Pa. 136, 91 A 235. 

Tex.—Houston, etc., Ret Cos Vee barr; 
(Civ. A.) 18 SW (2d) 697. 

Walton v., Wabash R. Co., 32 

. 634; International, etc., R. 
Co. v. Hall, 12 Tex. Civ. A. 11 SD NVA 
127; Starks v. Baltimore, etc., R. Co., 
77 W. Va. 93, 87 SE 88; Bower v. 
Pecan R. Co., 72 W. Va. 737, 79 SE 


94. Anderson v. Birmingham Min- 
eral) R. Co., 109 Ala..128, 19 S 519; 
Whiddon v. Atlantic Coast Line R. 


ee Oe aN {2 


RAILROADS 


tions,# 
ble causes.® 


Co:}, 209 Gan vAws 311, 94258) 6List Su. 
Louis, ete., R. Co. v. Higgs, 42 Okl. 
171, 141 P 10; Daniels v. Chesapeake, 
etc., R..Co.,.94 W. Va. 56, 117 SH 695. 

95. Cross references: 

Negligence as proximate cause see 
infra selva is 

Ownership of train see supra § 1697. 

Rebuttal of statutory presumption of 
negligence arising from fact of kill- 

ing see infra § 1701. 

96. See cases infra this section. 

97. Midland Valley R. Co. v. Skin- 
ner, 99 Ark. 370, 188 SW 969; Boing v. 
Raleigh ete:, FH. Co...o1 IN. ©. 360. 

98. Louisville, ete., R. Co. v. Car- 
ter, 213 Ala. 393, 104 S 754. 

99. Ala.—lLouisville, ete., R. Co. v. 
Lancaster, 121 Ala. 471, 25 S 733; At- 
lanta, etc., R. Co. v. Hodges, 19 Ala. 
A. 42, 94 S 252; Southern R. Co. v. 
Fudson, 16 Ala. A. 271, 77S 421. 

Ark.—Missouri Pac. R. Co. v. Berry, 
180 Ark, 437, 21 SW, (2d) 601; Mis- 
souri Pac. R. Co. v. Sloan, 176 Ark. 
179, 2 SW (2d) 15. 

Iowa.—Lister v. Chicago, ete., R. 
Co., 192 Iowa 1068, 186 NW 8. 

Ky.—Louisville, ete., R. Co. v. Wil- 
son, 181 Ky. 322,204 SW 72. 

Mo.—Johnson v. Kansas City South- 
ern R. Co., (A.) 200 SW 685. 

Okl.—Kansas City Southern R. Co. 
v. Doshier, 82 Okl. 156, 198 P 866; 
F't. Smith, etc., R. Co. v. Benson, 26 
. 246, 109 P ae. 


Co., 7S. Ci 167. 

Tex.—Robbins v. Bell, (Civ. A.) 195 
SW 865. 4 

lL. .Géentral. Ri; ete.,"Co, Vv. Bryant, 
89 Ga. 457,15 SE 537. * F 

2. Nashville, etc., R. Co. v. Bing- 
ham, 182 Ala. 640, 62 S 111; Mobile, 
ete., R. Co. v. Borden Coal Co., 19 
Ala, A. 481, 98 S 315; Johnson v. 
Illinois Cent. R. Co., (Miss.) 39 S 
780. 

3. 
supra. 

2. 


Johnson v. Illinois Cent. R. Co., 


Central of Georgia R. Co. v. 
Williams, 202 Ala. 496, 80 S 880; 
Louisville, etc., R. Co. v. Hayward, 
201 Ala. 9, 75 S 22; Central of Georgia 
Rio Cou rv. "Williams, 200 Ala. 73, 75 S 
401; Western R. Co. v. Price, 192 
Ala. 480, 68 S 278; Reinke v. Minne- 
apolis, ete., R. Co., 225 Ne Die L825 385 
NW 779; Missouri Pac. R. Co. Vv. 
Johnson, "101 Okl. 4, 222 P 234. 

5. Southern R. Co. v. Penney, 164 
Ala. 188, 51 S 392; Louisville, ete., R. 
Conve Lancaster, 121 Ala. 471, 25 S 
733. 

6. Perdue v. St. Louis Southwest- 
ern R. Co., 82 Ark. 172, 100 SW 901; 
Payne v, Troy, etc., R. Co., 83 N. Y. 
5726 Yates v. New York Cent., etc., 
R. Co., 107 App. Div. 629, 95 NYS 497; 
Thompson v. Seaboard Air Line R. 
Co., 78 S. C. 384, 58 SH 1094. 
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mal’s being found afterward near the track,°®® the 
condition of near-by fences,’ footprints,” hair or 
blood on track,’ or other physical signs or condi- 
or by an absence of evidence of other possi- 


[§ 1699] (8) Character and Condition of Public 
Crossing. Where the evidence is conflicting or dif- 
ferent conclusions might reasonably be drawn there- 
from, it is a question for the jury whether the cross- 
ing at the intersection of a public highway was con- 
strueted and maintained by defendant in a safe and 
proper condition,® or whether a particular plan of 
construction is safe." 
dence of a defective condition, the issue is one for 
the court to determine.* 

[§ 1700] (4) Operation of Train.° 
a particular case defendant has been guilty of neg- 
ligence in the operation of its train causing the in- 
jury to plaintiff’s animals is ordinarily a question 
of fact for the jury.?° 
ted to the jury if there is any evidence reasdnably 


But where there is no evi- 


Whether in 


The issue should be submit- 


[a] Loose nail.—The fact that a 
spike had become loose which held a 
rail to a tie at the crossing and had 
worked up so that a mule caught his 
shoe upon it and was injured is not 
sufficient to establish negligence as a 
matter of law. Perdue v. St. Louis 
Southwestern R. Co., 82 Ark. 172, 100 
SW’ 901. 

7. Meeker v. Chicago, etc., R. Co., 
64 Iowa 641, 21 NW 120. 

7. Meeker v: Chicago, ete., R. Co., 
64 Iowa 641, 21 NW 120. 

[a] Approaches.— Where the ap- 
proaches to a crossing are not con- 
structed exactly opposite to each oth- 
er, it is a question for the jury wheth- 
er it is such a defect as to render the 
company liable for animals alleged to 
have been injured by reason of the 
condition of the crossing. . Meeker v. 
Chicago, etc., R. Co., 64 Iowa 641, 21 
NW 120. 

8. See cases infra this note. 

[a] Crossing frog of standard pat- 
tern.—Bobbink v. Hrie R. Co., 75 N. 
J. Ene 913; 69" An 204. 

[b] Safeguarding a switch frog — 
Atchison, etc., R. Co. v. ‘Wooley, 78 
OkI. 109, 189 P 180. 

9. Signals, niookowtnt 
tions see infra § 1708. 

Speed of train see infra § 1709. 

10. Ala.—Southern, ete., R. Co. v. 
Pogue, 145 Ala. 444, 40 S 565. 

Cal.—Richmond vy. Sacramento Val- 
ley? Ri 'Co.. 18) Gal. {364 

Conn.—Fritts v. New York, etc., R. 
Co., 62 Conn. 5038, 26 A 3847; Beers v. 
Housatonuc R. Co., 19 Conn. 566. 

Dak.—Williams v. Northern Pac. R. 
Co., 3 Dak. 168, 14 NW 97. 

Ga.—Savannah, ete, R. Co. v. 
Stewart, 72 Ga. 207. 

Iowa. -_Reifsnyder v. Chicago, etc., 
R. Co., 90 Iowa 76, 57 NW 692. 

Ma. ” “Norfolk, etc., R. Co. v. Smith, 
104 Md. 72, 64 ‘A 317. 

Mich.—Bewernitz v. Detroit, etce., 
R. Co.,-195 Mich. 528, 161 NW 876, 
LRA1917E 767. 

Miss.—MecMillan of Southern R. Co., 
75 Miss. 490, 23 S$ 18 

Okl1.—St. Louis, ie R. Co. v. Lof- 
tis, 25 Okl. 496, 106 P 824. ; 

S. D.—Hutchinson v. Chicago, etc., 
Re Co: 09 Sv D. 15; 67  NiWesb8s 

[a] Collision avoidable.—(1) Fol- 
lowing an animal a distance before 
hitting. Southern R. Co. v. Pogue, 
145 Ala. 444, 40 S 565; Hast Tennes- 
see, etc., R. Co. v. Baker, 94 Ala. 632, 
10 S 211; McMillan v. Southern R. 
Co., 75 Miss. 490, 23 S 182. (2) Dark 
night, but other horses seen. Nor- 
folk, etc., R. Co. v. Smith, 104 Md. 72, 
64 A 317. 

[b] Frightening animal.—Wheth- 
er blowing off steam, under the cir- 
cumstances, was negligence is a ques- 
tion for the jury. St. Louis, etc. R. 


and precau- 


186. (5230.54) 


tending to show negligence, or where the evidence 
relating thereto is conflicting,!? or is of such a char- 
acter that different conclusions or inferences might 
reasonably be drawn therefrom,’® the weight of such 
evidence being a matter for their consideration.'* 
Plaintiff is entitled to go to the jury 
ment of negligence charged which there is evidence 
But the case should not be 
submitted to the jury if there is no evidence of neg- 
ligence,t® even though such evidence does tend.to 
show that the injury was caused by the train,'* or 
where the evidence is of such a character that a 
verdict if rendered would be set aside by the court 
and a new trial granted on the ground of the insuffi- 
ciency of the evidence to support the verdict,!® or 
where the facts are undisputed and the deductions 


tending to support.t® 


Weve. Lewis, 60 Ark. 409, 30 SW 765, 

{c] Near gap in fence.—Whether 
the operation of a train was negligent 
at a point where defendant’s servants 
knew there was a gap in the fence, 
made by defendant for its own con- 
venience, and animals were likely to 
get on the track, is a question of fact 
for the jury. Tyler v. Illinois Cent. 
R. Co., 61 Miss. 445. 

11. See cases infra this note. 

{a] Collision avoidable.—(1) Ani- 
mal seen, but dispute as to whether it 
Jeft track and suddenly returned. 
Waardt v. Georgia, etc., R. Co., 152 
Ala. 193, 44 S 547. (2) Distance 
from train where animal first came on 
track. Central of Georgia R. Co. v. 
Main, 143 Ala. 149, 42 S 108. (3) 
Failure to reverse engine. Hogue v. 
eo utionn R. Co., 146 Ala. 384, 41 S 

25. 

12. Ala.—Alabama Great Southern 
R. Co. v. Wedgworth, 208 Ala. 514, 
94 S 549; Georgia Cent. R. Co. v. 
Larkins, 142 Ala. 375, 37 S 660; Geor- 
gia Cent. R. Co. v. Sport, 141 Ala. 369, 
37. S 344; Southern R. Co. v. Riddle, 
126 Ala. 244, 28S 422; Hast Tennessee, 
CLCee Res Co. Vv. Bayliss, 74 Ala. 150; 
Alabama Great Southern R. Co. v. 
Jones, 71 Ala. 487. 

Ill.—Leslie v. Wabash R. Co., 118 
Tll. A. 606. 


Ind.—Overton v. Indiana, etc., R. 
Co., 1 Ind. A. 436, 27 NE 651. 
Ind. T.—Missouri, ete., R. Co. v. 


Farrington, 1 Ind. T. 646, 48 SW 946. 

Ky.—Hines v. Kough, 189 Ky. 806, 
225 Sw 1082. 

Me.—Radski v. Androscoggin, etc., 
R. Co., 122 Me. 480, 120 A 542. 

Miss.—Quinn v. Southern R. Co., 21 
S 6; Robertson v. Illinois Cent. R. Co., 
17S 235. 

N. D.—Bishop v. Chicago, etc., R. 
Co., 4 N. D. 536, 62 NW 605. 

Utah.—Johnson v. Rio Grande 
Western R. Co., 7 Utah 346, 26 P 926. 

Wash.—Curtis v. Oregon R., etc., 
Co,, 36 Wash. 55, 78 P 133; Rafferty v. 
Portland, etc., R. Co., 32 Wash. 259, 73 
P 382. 

{a] Failure to apply brakes.—At- 
rece Coast Line R. Co. v. Fannin, 22 
BilawA 374 1115'S: “S60: 

a “Failure to take precautions 
after seeing on track.—Leslie v. Wa- 
bash R. Co., 118 Ill. A. 606. 

{c] Wanton or willful injury.— 
Overton v. Indiana, etc., R. Co., 1 Ind. 
A. 436, 27 NE 651. 


{[d] Following animal on to trestle. 
—Hines v. Kough, 189 Ky. 806, 225 
SW 1082. 

fe] Frightening animals.—Wells 
v. Louisville, etc., R. Co., 5 Ala, A. 579, 
59 S 348. 

13. Louisville, ete., R. Co. v. Mertz, 


etc., Co., le) 40 Ss 60; East Tennes- 
see, etc., Co. v. Bayliss, 74 Ala. 150; 
Alabama rent Southern R. Co. v. 
Jones, 71 Ala. 487; Bowen v. Mobile, 


etc., R. Co., (Miss.) 33 S 441; Robert- 
son v. Illinois Cent. R. Co., (Miss. ) 17 
S 235; Ramsbottom v. Atlantic Coast 
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able.1® 


on every ele- 


Line R.'Co., 1388 N. C. 38, 50 SH 448; 
Anson v. Gulf, ete., R. Co., 42 Tex. Civ, 
A. 437, 94 SW 94. 

[a] Disregarding plaintiff’s signal 
to stop.— Where plaintiff, whose horse 
had fallen on a track at a place near 
a public crossing, attempted to stop 
the train by going on the track and 
waving his hat, and the engineer tes- 
tified that persons had been in the 
habit of going on the track and jump- 
ing off as the train approached, it is 
a question for the jury whether the 
engineer was negligent under thé cir- 
cumstances in disregarding plaintift’s 
signal and failing to stop the train. 
Memphis, etc., R. Co. v. Sanders, 43 
Ark. 225 

14. Missouri Pac. R. Co. v. McCul- 
lough, (Kan.) 70 P 364. 

15. Kinyon v. Chicago, etec., R. Co., 
us Iowa 3849, 92 NW 40, 96 AmSR 

16. Kansas City Southern R. Co. 
v. Lewis, 80 Ark. 396, 97 SW 56; Bur- 
lington, ete., R. Co. v. Campbell, 20 
Colo. A. 360, 78 P 1072; Colorado, etc., 
R. Co. v. Beeson, 19 Colo. A. 241, 74 
P 345; Flannery v. Kansas City, etc., 
R. Co. 23 Mo,.As. 120 [aft 97 Mo.-192, 
10 SW 894]; Carman v. Montana Cent. 
Rea Cos s2e Mont. £37; 79 E6905 

17. Flannery v. Kansas City, etc., 
R. Co., 23 Mo. A. 120 [aff 97 Mo. 192, 
10 SW_ 894]. 

18. International, 
Hall, 12 Tex. Civ. Av 11, 3835S W 127. 

19. Alabama Great Southern R. 
Co. ‘vi- Jones; “71 Ala.” 487%. 

20. Fact of killing or injury gener- 
ally see supra § 1698. 

21. See supra § 1632. 

22. Ala.—Louisville, ete., R. Co. v. 
Dumas, 209 Ala. 324, 96 S 248; At- 
lantic Coast Line R. Co. Vv. McHachern, 
19 Ala. A. 40, 94 S 784. 

Ariz.—Southern Pac. R. Co. v. Nel- 
son, 20 Ariz. 344, 180 P 987. 

Ga.—Southern R. Co. v. Hill, 116 
Ga. 470, 42 SE 728. 

Ky.—TIllinois Cent. R. Co. v. Stan- 
ley, 96 SW 846, 29 KyL 1054. 

Mo.—Barr v. Hannibal, etc., R. Co., 
30 Mo. A. 248. 

Mont.—Knop v. Chicago, ete, R. 
Co., 57 Mont. 288, 187 P 1020; John- 
son v. Chicago, etc., R. Co., 52 Mont. 
iopulpiowwe Olas 

N. C.—Davis v. Seaboard Air Line 
R. Co., 134 N. C. 300, 46 SE 515; Bak- 
er v. Roanoke, etc., R. Co., 183 N. C. 
31, 45 SE 347; Hardison 'v. Atlantic, 
etce., R. Co., 120 N. C. 492, 26 SE 6380. 

Ss. C—Perryman v. Charleston, etc., 
R. Co., 105 S. C. 34, 89 SE 497, 

Tex.—Texas Electric R. Co. v. Zalu- 
dek, (Civ. A.) 15 SW (2d) 1079. 

23. Knop v. Chicago, etc., R. Co., 57 
Mont. 288, 187 P 1020; Johnson v. 
Chicago, ete., R. Co., 52.Mont. 78, 155 
P 971 (both holding that evidence in 
rebuttal of the presumption, even 
though uncontradicted and unim- 
peached, creates a conflict with the 
testimony of plaintiff offered to es- 
tablish the killing by defendant, mak- 
ing the issue one of fact for the jury). 


etc, ee COnuve 
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or inferences to be drawn therefrom are undisput- 


[§ 1701] (5) Rebuttal of Statutory Presumption 
of Negligence.?° 
jury raises a presumption of negligence which must 
be rebutted by defendant,”! it is ordinarily a ques- 
tion for the jury whether defendant’s evidence is 
sufficient to overcome the statutory presumption.?? 
While there is some contrary authority,?* the rule 
followed in a majority of the states is that, where 
defendant introduces evidence which, if true, satis- 
factorily overcomes the presumption of negligence, 
and the evidence is uncontradicted by facts or tes- 
timony and the witnesses are unimpeached, a ver- 
dict for plaintiff cannot be sustained,?* although 
the only witnesses for defendant are its employees,?° 


Where by statute proof of the m- 


24. Ala.—Louisville, ete., R. Co. 
v. Coxe, 218 Ala: 26, 117 S293; Lou- 
isville, etc., R. Co. v. Gentry, 103 Ala. 
635, 16 S 9 [overr Savannah, etc., R. 
Co. v. Jarvis, 95 Ala. 149, 10 S 323]; 
Central R., etc., Co. v. Ingram, 95 Ala, 
152,108 516. 

Ark.—St. Louis-San Francisco R. 
Co. v. Angle, 179 Ark. 315, 15 SW (24d). 
999; Barnes v. Missouri Pac. R. Co., 
251 SW 675; Memphis, etc., R. Co. 
v. Shoecraft, 53 Ark. 96, 13 SW 422; 
St. Louis, etc., R. Co. v. Basham, 47 
Ark. 321, 1 SW 535. 

Dak.—Huber v. Chicago, ete., R. Co., 
6 Dak. 392, 43 NW 819. 

Ga.—Southern R. Co. v. Cook, 121 
Ga. 416, 49 SE 287; Taylor v. Atlantic, 
ete. R. Co., 119° Ga, 610, 46 SH 3345 
Southern R. Co. v. Harrell, 119 Ga. 
521, 46 SE 637; Seaboard Air Line R. 
Co. v. Walthour, 117 Ga. 427, 43 SE 
720; Southern R. Co. v. Adkins, 114 
Ga. 135, 39 SE 949; South Carolina, 
ete, R. "Co. v. Powell, 108 Ga. 437, 33 
SE 994; Macon, etc., R. Co. v. Newell, 
74 Ga. 809; Atlantic Coast Line R. 
Co. v. Paulk, 33 Ga. A. 298, 125 SE 
865; Atlantic Coast Line R. Co. v. 
Martin, 33 Ga. A. 176, 125 SE 778; 
Georgia Re Coys Henderson, 31 Gar 
A. 278, 120 SE 638; Tuggle v. Sea- 
board Air-Line R. Co., 29 Ga. A. 733, 
113 SE 36; Atlantic Coast Line R. Co. 
Vv. Walthour, 12 Ga. A: 2935977 SE) 5% 
Western, ete., Re Cole Poston, 12 Ga. 
A. 124, 76 SE 1042; Seaboard Air- 
Line R. Co. v. Lott, it Ga. A. 839, 76 
SE 596; Central of Georgia R. Co. v. 
O’Neal, 11 Ga- A. 461, 75 SH 674; 
Atlantic Coast Line R. Co. v. Whit- 
aker, 10 Ga. A. 207, 73 SE 34; South- 
ern R. Co. v. Granger, 8 Ga. A. 239, 68 
SE 942. 

Ky.—Illinois Cent. R. Co. v. Ghol- 
son, 66 SW 1018, 23 Kyl 2209; Felton 
v. Anderson, 66 SW 182, 23 Ky 1809; 
McGhee v. Guyn, 98 Ky. 209, 32 SW 
615, 17 KyL 794; Mobile, etc., ERviGo: 
v. Whayne, 64 sw (20, 20 KyL 1070; 
Grundy v. Louisville, ete, R. Co., 2 
SW 899, 8 KyL 689. 

La.—Mire v. Yazoo, ete., R. Co., 4 
La. A. (Orleans) 256. 

Miss.—Southern R. Co. v. Murry, 
39 S 478; Alabama,. ete., R. Co. -v. 
Boyles, 37 S 498; Alabama, ete. R. 
Co. v. Stacy, 35S 137; Mobile; ete, 
R. Co. v. Weems, 72 Miss. 518, 21 S 
3806; Yazoo, ete., R. Co. v. Smith, 68 
Miss. 359, 8 S 508; Louisville, etc., R. 
Cov Smith, 67) Miss,clb 67s. 202 
Chicago, etc., R. Co. v- Packwood, 59 
Miss. 280. 

N. D.—Reinke v. Minneapolis, ete., 
Re Coss (28) ING DY S25 8b MNO 
Corbett v. Great Northern R. Go:, i9 
N. D. 450, 125 NW 1054; Hodgins v. 
Minneapolis, ete., R. Co., 3 N. D. 382, 
56 NW 189. 

S. C.—McLeod v. Atlantic Coast 
Line R. Co.,..93: S. C.t4, 76 SE do; 705. 

S. D.—Miller v. Chicago, etc., R. Co., 
21S) D. 1242, WILANW: 653; 0 Crary sve 
Chicago, ete., R. Co., 18 S. D. 237, 100 


NwW 18. 
25. Davis v. Porter, 153 Ark. 375, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and not all of them are called to testify.*°® 
explained absence from the trial of either the en- 
gineer or fireman is, however, a consideration against 
any interference with a verdict for plaintiff.** 
timony of defendant’s witnesses contradicted only 
by a mere expression of opinion on the part of plain- 
witnesses is regarded as uncontradicted testi- 
money within the meaning of this rule.?* 
comes a question for the jury if the testimony of 
defendant’s own witnesses fails to show that ey- 
erything was done which might have been to avoid 
If the testimony of defendant’s em- 
ployees is inconsistent or improbable,®° or is con- 


tift’s 


the accident.?° 


240 SW 1077; Kansas City Southern 
R. Co. v. Dyer, (Ark.) 234 SW 50; 
St. Louis, ete., R. Co. v. Landers, 67 
Ark. 514, 55 SW 940; St. Louis, ete., 
R. Co. v. Basham, 47 Ark. 321, 1 SW 
555; Georgia Cent. R. Co. v. Dich, 121 
Ga. 65, 48 SE 683; Western, etc., ie. 
Co. v. Robinson, 114 Ga. 159, 39 SE 
950; Georgia Southern, ete., R. Co. v. 
Sanders, 111 Ga. 128, 36 SE "458; Ala- 
bama Grent Southern R. Co. v. Blev- 
ins, 92 Ga. 522, 17 SE 836; Georgia 
Pde. OO. N. Wilhoit, 78 Ga. tite 3 
SE 698; Western, etc., R. Co. v. White, 
26 Ga. A. 172, 105 see 719; Atlantic 
Coast Line R. Co. v. Cox, 11 Ga. A. 
884, 75 SE 268; Macon, ete., ibe. Wook. 
Wood, 3 Ga. A. 197, 59 SE 595; Chesa- 
peake, ete., R. Co. v. Grigsby, 131 Ky. 
363, 115 SW 237; McGhee v. Gaines, 
98 Ky. 182, 32 Sw 602, 17 KyL 748; 
Kentucky Cent. R. Co. v. Talbot, 78 
Ky. 621; Mobile, ete., R. Co. v. Mor- 
row, 97 SW 389, 30 KyL 83. 

26. Savannah, sie R. Co. v. Gray, 
77 Ga. 440, 3 SE 158. 

[a] Engineer’s testimony will 
overcome presumption, if it is con- 
sistent, reasonable, and uncontradict- 
ed by facts or testimony in the case. 
St. Louis Southwestern R. Co. v. 
O’Hare, 89 Ark. 120, 115 SW 942; 
Whiddon v. Atlantic Coast Line R. 
Co., 21 Ga. A. 377, 94 SE 617. 

27. “Wast Tennessee, etc., 
Culler, 75 Ga. 704, 705. 

“Tsidt ) made to appear that the 
agents of the company have exercised 
all ordinary and reasonable care? 
Two agents are in position to see 
stock on the track ordinarily, the en- 
gineer and fireman. Only the engi- 
neer was sworn. True, the engineer 
says that the fireman was engaged 
with firing the engine at the time; but 


Re Cove 


‘it would have been better had he 


been called to swear for himself. It 
is a troublesome presumption to be 
overcome, and to do it successfully, 
it is better that the agents of the 
company stationed on the engine 
should be all called on such a catas- 
trophe.” East Tennessee, etc., R. v. 
Culler, supra. 

28. Western, etc., R. Co. v. Clark, 
121 Ga. 419, 49 SE 290; Atlantic Coast 
Line R. Co. v. Paulk, 33 Ga. A. 293, 125 
SE 865. 

29. Ala.—Northern Alabama, ete., 
ee v. White, 14 Ala. A. 228, 69 S 


Ark.—St. Louis, etc., R. Co. v. Gray, 
158 Ark. 369, 250 SW 37. 

Ga.—Alabama Great Southern R. 
ae v. McAuley, 38 Ga. A. 686, 145 SE 

Ky.—Illinois Cent. R. Co. v. Stanley, 
96 SW 846, 29 KyL 1054. 

Miss.—Bedford v. Louisville, ete., 
R. Co., 65 Miss. 385, 4 S 121. 

N. C.— Briley vy. Atlantic Coast Line 
mR. Co, 175 N.C. 785, 93 SH 455. 

N. D.—Clair v. Northern Pac. R. 
Co., a2 N. D. 120, 132 NW 776. 

[a] Collision avoidable.—St. Lou- 
is-San Francisco R. Co. v. Gray, 158 
Ark. 369, 250 SW 37; Alabama Great 
Southern R. Co. v. Buchanan, 35 Ga. 
A. 156, 182 SE 253; Cox v. Georgia 
Cent. R. Co., 34 Ga. A. 167, 128 SE 
692; Southern R. Co. v. Sims, 22 Ga. 
A. 673, 674, 97 SH 108; Seaboard Air- 
Line R. Co. v. McDonald, 19 Ga. A. 


RAILROADS 


The un- 


Tes- 


It be- 


627, 91 SE 1053; Atlantic Coast Line 
R. Co. v. Willis, 18 Ga. A. 674, a SE 
288; Seaboard ‘Air-Line R. Co. Par- 
ish, 16 Ga. A. 632, 85 SE 950; weet 
tic Coast Line R. Co. v. Chastain, 15 
Ga. A. 707, 84 SE 167; Western, ete., 
mR. Cou v; Smith, 15 Ga. A. 289, 82 SE 
906; Briley v. Atlantic Coast Line R. 
Covpiti NC: a 93 SE 455; Clair 
vy. Northern Pac. - Co,.22 Ne ay 120, 
132 NW 776. 

{b] Conduct of fireman.—Georgia, 
ete., R. Co. v. Hatcher, 36 Ga. A. 781, 
138 SE 249. 

[ec] Physical ficts.—(1) Distance 
animals carried on coweatcher.  Illi- 
nois Cent. R. Co. v. Stanley, 96 SW 
846, 29 KyL 1054. (2) Footprints and 
blood and hair on ties and rails. 
O’Kelly v. Yazoo, ete., R. Co., 94 Miss. 
635, 47S 660. (3) Footprints and po- 
sition of bodies. Dickerson v. Yazoo, 
ete., R. Co., 110 Miss. 898, 71 S 312. 
(4) Position of animal’s body after 
collision. Kansas City Southern R. 
Co. v. Dyer, (Ark.) 234 SW 50. 

[d] Proper equipment.—Northern 
Alabama R. Co. v. White, 14 Ala. A. 
228, 69 S 308. 

30. Kansas City Southern R. Co. 
v. Whitley, 139 Ark. 255, 213 SW_ 369; 
Kansas City Southern R. Co. v. Cash, 
80 Ark. 284, 96 SW 1062; St. Louis, 
etc... Cor v utchinson, 719 Ark. 
247,96. Sw 374; St. Louis, ete, R: 
Co. V. Chambliss, 54 Ark. 214, 15 SW 
469; Central of Georgia R. Co. v. 
Pitts, 38 Ga. A. 780, 145 SE 518. 

31. Central of Georgia R. Co. v. 
Majors, 21 Ala. A. 250, 107 _ S 223; 
Central of Georgia R. Co. v. Pitts, 38 
Ga. A. 780, 145 SE 518; Atlanta, ete., 
RCo. v.. Clute, 3 Ga. A. 508, 60 SE 
277; Louisville, ete., R. Co. v. Mont- 
gomery, 32 SW 738, 17 KyL 807. 

ae U. S.—Jones v. Bond, 40 Fed. 
281. 

Ala.—Louisville, etc., R. Co. v. Da- 
vis, 103 Ala. 661, 16 S 10. 

Ark.—Kansas City Southern R. Co. 
v. Griffin, 141 Ark. 625, 217 SW 801; 
Kansas City Southern R. Co. v. Mc- 
Crossen, 140 Ark. 68, 215 SW. 161; 
Lusk y. Blevins, 130 Ark. 378, 197 
Sw 854; Kansas City Southern R. 
COR Na Dickerson, 112 Ark. 607, 165 
SW 272, 951; St. Louis, etc., R. Co. 
Vv. Minor, 85 Ark: 1235 107 Sw alfa 
Kansas City Southern R. Co. v. Wayt, 
80 Ark. 382, 97 SW 656; Kansas City 
Southern R. Co. v. Edwards, 80 pi 
213 DO Swe L06Ls (St. Louis, ete, IR. 
Co. v. Courtney, "77 Ark. 431, 92 SW 
251; St. Louis, ete., R. Co. v. Shaver, 


88 Sw 961; St. Louis, ete; ,cR: Covw. 
Thompson, ete., Co., 76 Ark. 37, 88 
SW 593; St. Louis, etc., R. Co. v. Sat- 


terfield, 75 Ark. 61, 86 SW 82s Sit. 
Louis, ete., R. Co.jv. Norton, 71 "Ark. 
314, 73 SW 1095; Ford v. St. Louis, 
ete., Re .Co.,.66 ‘Ark. 363, 50 SW 864. 

Ga.—Georgia, ete., R. Co. v: Wisen- 
backer, 120 Ga. 656, 48 SE 146; South- 
ern R. Co. Vv. Loughridge, 114 "Ga. 173, 


39 SE 882; Louisville, etc., R. Co. v. 
Hall, 110 Ga. 49, 35 SE 159; Southern 
RivCo. vy; Rundle, 37 Gaz A. 272, 139 


SE 830; Griffin v. Hines, 25 Ga. A. 
19, 102 SE 380; Goon Northern R. 
Co. v. Hadden, 18 Ga. A. 10, 88 SE 995; 
Seaboard Air Line R. Co. v. Carnes, 
13 Ga. A. 122, 78 SEH 864; Western, 
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tradicted by the circumstances of the case,*? or by 
testimony of the witnesses of plaintiff in rebut- 
tal,®* or if it discloses facts relating thereto from 
which the existente of the negligence alleged might 
reasonably be inferred,** or if, on the facts as es- 
tablished by undisputed testimony, there could rea- 
sonably be a difference of opinion as to the liabil- 
ity of defendant under the law,?* the question is 
for the jury, and a verdict for plaintiff based upon 
such conflicting evidence will not ordinarily be in- 
terfered with,°® although plaintiff’s evidence is en- 
tirely cireumstantial,’® small in amount,?? and in 
itself, independently of the inference of negligenee 


ete., RK. Cor vy. Clark, 2 Gas A 3465568 
SE 510. 

Ky.—Chesapeake, ete, R. Co. 
Burton, 156 Ky. 736, 161 SW 1116; 
Tennessee Cent. R. Co. v. Walker, 155 
Ky. 768, 160 SW 494; Mobile, etc., mR: 
Cos vi. Morrow, 97 SW 389, 30 KyL 
83; Louisville, ete., R. Co. v. Moore, 
84 SW 1144, 27 Kyl 293; Cincinnati, 
etc., R. Co. v. Burgess, 84 SW 760, 27 
Kyl 252; Illinois Cent. R. Co. v. Ghal- 
son, 66 SW 1022, 23 KyL 2211; Faulk- 
ner v. Kean, 32 SW 265. 

Miss. —Young v. Illinois Cent. R. 
Co., 88 Miss. 446, 40 S 870; Baira v. 
Georgia Pac. R. Co., 19S 661; Robert- 
son v. IHinois Cent. R. Co. 17 S$ 235; 
Scott v. Yazoo, ete., R. Co., 72 Miss. 
37, 16 S 205; Cantrell v. Kansas City, 
ete., R. Co., 69 Miss. 435, 10 S 580; 
Cage v. Louisville, ete., R. Cont Ss 
509; Kansas City, ete., RI Conw: "Dog- 
gett, 67 Miss. 250, 7 Ss 278; Ross v. 
Natchez, ete., R. Co., 62 Miss. 23. 

eek C.— Willson Vv. Norfolk, ete, it: 

ae oe N. 69. 

Dan eae v. Minneapolis, ete., R. 
@o:, A N. D.. 217, 112 NW 972.+ 

§. D.—Schimke v. Chicago, ete., R. 
Co., 11 S. D. 471, 78 NW 951; Sheldon 
v. Chicago, etc, IE (GO:.66 S$. D. 606, 
62 NW 95 

33. Ae etc., R. Co. v. Gen- 
try, 103 Ala. 635, 16 3 9; Southern R. 
Co. v. Godfrey, 36 Ga. A. 323, 136 SE 
473; Mobile, ete., R. Co. v. Holt, 62 
Miss. iy gue ‘Ervin v. Atlantic Coast 
Line R. Co., 106 S. C. 354, 91 SE 317. 

34. ‘Atlanta, etC at. Co. v. Poncell, 
22 Ga. A. 718, 97 SE 103. 

35. Ala. —‘Chattanooga 
R. Co. v. Daniel, 122 Ala. 362, 25 S 
197s eas ete., ReaComsve Davis, 
14 § 64 

Ark, ee ee City Southern R. Co. 
v. Dickerson, 112 Ark. vee 165 SW 272, 
951s Site Louis, ete., Co. v. Thomp- 
son, 83 Ark, 631, 104 Sw 223; Kansas 
City Southern R. Co. v. Blair, 80 Ark, 
363, 97 SW 296. 

Fla. —dJacksonville, ete., R. 
iy eee 30 Fla. 567, 11 $926. 

Ga v. Carter, 139 
Ga. 236, 77 SE 21; “Berry v. Southern 
Coe 126 Ga. 426, 55 SE 239; Georgia 
13am ete., Co. v. Andrews, 125 Ga. 85, 54 
SE 76; Georgia Cent. R. Co. v. Me- 
Whorter, 121 Ga. 465, 49 SE 264; 
Georgia Southern, etc., Re iCo. ys 
Young Inv. Co., 119 Ga. 513, 46 SE 644; 
Georgia Cent. 182, Conv. Woolsey, 117 
Ga. 838, 45 SE 267; Southern R. Co. 
Vv. Moore, 115*'Ga. 7938,°42 SE 82; 
Southern R. Co. v. Camp, 115 Ga. 662, 
42 SE 56; Georgia R., etc., Co. v. Phil- 
lips, 78 Ga. 619, 3 SE 449; Western, 
OUCr iC Onnve Clark, 2 Ga. A. 346, 58 
SE 510. 

Ky.—Newport News, etc.; Co. v. 
Hazelip, 34 SW 904, 17 KyL “aaa. 

La.—Mire v. Yazoo, etes, RCopet0b 
La. 462, 29 S 935. 

N. C2—Williams vy. Norfolk, ete., R. 
Conn SORN: (Che 69: 

36. Atlanta, etc., R. Co. v. Clute, 
3. Ga. ‘A. 508; 60 SE 277; Cincinnati, 
etc., R. Co. v. Graves, 165 Ky. 148, 176 
SW 974; Louisville, ete., R. Co. v. 
Moore, 84 SW 1144, 27 KyL 293. 

37. Southern R. Co. v. Carter, 139 
Ga. 236, 77 SE 21; Georgia R., ete., 
Co. v. Phillips, 78 Ga. 619, 3 SE 449. 
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.to be drawn from the killing, of weak probative 
_value.*® 

[§ 1702] (6) Fences and Cattle Guards—(a), In 
General. Particular issues involved in the determi- 

_nation of a railroad’s liability under the fencing stat- 
_ute are for the jury to decide where the evidence 
thereon is conflicting or where the opinions as to in- 
ferences to be drawn therefrom might reasonably 
conflict,?°-as, for example, whether the animal at the 
time it was killed was at a place which defendant was 
under legal obligation to fence,*® or whether the 
animal was. trespassing on adjoining land or the 
highway when it entered defendant’s right of way,*? 
or was running at large.*? However, such liability 
is a question of law for the court where the evidence 
is undisputed that the fence or cattle guard was re- 
quired at the place of injury, that it. was defective, 
and that because of the defect the animals came upon 
the track and were injured. 

[§ 1703] (b) At What Places Required. Where 
‘the law designates certain places to be fenced and 
other places not to be fenced,** the obligation of a 
railroad company to fence its tracks at a particular 
point is a question of law for the court.4° Where 
the place of the accident brings into controversy 
whether a particular area was used by the railroad 
as station grounds,*® or by the public as a highway,** 
or the proper extent or limits of such places,*® it 
is a question of fact for the jury whether the com- 
pany has left unfenced more than the proper conduct 
of its business and the public use and convenience 
require. Where there is conflicting evidence or evi- 

38. Louisville, etc., R. Co. v. Davis, 
-103 Ala. 661,16 S 10; Georgia Cent. R. 
Co. v. Dozier, 117 Ga. 798, 45 SE 67. 

39. See cases infra notes 40-42; 
and §§ 1703-1707. | 

40. Bloomfield v. St. Louis, ete., R. 
Co., 180 Mo. A. 373, 109 SW 824. 

[a] Public crossing.—Raindge v.| 11; 
Wabash R.'Co., (Mo. A.) 206 SW 395; 
Boucher v. Wabash R. Co., (Mo. A.) 
199 SW 742, ‘ 
mir al Gl om : grounds.—Chicago, 
ae Co. v. Goldman, 89 Okl. 85, 214 
P 129. ae ; 

[¢] Switch - limits.—Bloomfield v. 
“St. Louis, etc., R.’Co.;'130' Mo. A. 373, 
109 SW 824. 
|. 41, -Deming v. Boston, etc., R. Co.,| 86; 
78 N. H. 410, 100 A979. 

'42. Morris v. Chicago Great West- 
ern R. Co., 133 Iowa 28, 110 NW 154. 

43. Baker v.-Schroeder, (Tex. Civ. 

A.) 198 SW 394. 


44: See supra §§ 1486-1501. 
Re UConn vy, 


Mo. 


Rileye V.nvst. 


Straub v. 


45. I11].—illinois Cent. 
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Towa.—Rhines v. Chicago, 
Co., 75 Iowa’ 597, 39 NW 912. 

Minn.—Snell v. 
R. Co., 87 Minn, 253, 91 NW 1108. 
Collins v. St. Louis, 
Cos CADIS Siw. bol ¢ 
west. Missouri R. Co., 
Green v. Kansas City Southern R. | 38; 
Co., 142 Mo. A. 67, 125 SW 865; Acord 
v. St. Louis Southwestern R. Co., 113 
Mo. A. 84, 87 SW 537; 
Mouis; “ete. MR Cox 1137 Mor cAe T9so8G 50. 
SW 564; Downey v. Mississippi River, 
etc., R. Co.; 94 Mo. A. 137, 67 SW 945; 
Louis Southwestern R. 
Co., 89 Mo. A. 375; Prather v. Kansas 
City, etc:, Connecting R. Co., 84 Mo. A. 
Eddy, 
Brandenburg v. St. Louis, ete., R. Co., 
44 Mo. A. 224; Bean v. St. Louis, ete., 
R. Co., 209 Mo. A, 641 

Nebr.—Briegel v. Union Pac. R. Co., 
112 Nebr. 398, 199 NW 555; 
berg v. Chicago, etc., R. Co., 77 Nebr. 
668, 110 NW 641. 
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dence reasonably affording ground for opposing opin- 
ions, it is for the jury to determine whether the rail- 
road could have placed cattle guards*® or fences*® 
at the place in question without endangering the ives 
of its employees engaged in switching and operating 
its trains, as, for example, at a way station infre- 
quently used;°1 or whether, without endangering the 
safety of its employees, it could have located its 
cattle guards nearer to the head of its switch limits 
than was done.®? But where the evidence shows 
without contradiction that the animal was killed upon 
grounds used for depot or switching purposes and 
that the limits of such grounds were reasonable, and 
that they could not have been fenced at the place 
of injury without interfering with the public conven- 
ience, the proper operation, of the trains, or the safe-| 
ty of the company’s employees, the question as to 
the extent of such grounds should not be submitted 
to the jury.°® If only one conclusion could be 
drawn, as where the evidence shows that the accident 
was so close to the station house that there could be 
no question that it was included within the proper 
limits of defendant’s station grounds, the court may 
properly direct a verdict for defendant.°* Where 
the company is relieved from constructing cattle 
guards at’a publie crossing by reason of the fact 
that it is within its station grounds, it is a question 
for the jury whether the company has constructed 
them at the nearest point that would not interfere 
with the proper operation of the road and the con- 
venience of the public;®* and where the company 
relies for its failure to fence upon the existence of 


ete2y Ri tion, as respects the necessity of fene- 
N ing, is primarily for the jury. Mis- 
Minneapolis, etc.. | souri-Kansas-Texas R. Co. v. Wimber- 


ly, (Tex. Civ. A.) 28 SW (2d) 882. 
ete., R. 49. Kaiser v. Butler County R. Co., 
Lash v. South-| (Mo. A.) 217 SW 535; Le Master v. 
(A.) 180 SW | Butler County R. Co., (Mo. A.) 190 SW 
Edie v. Kansas City Southern R. 
Co.,-133 Mo; A. 9, 112 SW 993; De 
Graw v. Chicago, ete., R. Co., 101 Nebr. 
724, 164 NW 706. 
Wabash R. Co. v. Warren, 113 
Ill. A, 172; Baltimore, ete., R. Co. v. 
Dickey, 43 Ind. A. 509, 87 NE 1047; 
Toledo, etc., R. Co. v. Woody,-5 Ind. 
A. 331, 30 NE 1099; Terre Haute, etce., 
R. Co. v. Schaefer, 5 Ind. A. 86, 31 NB 
557; Pennsylvania Co. vy. Lindley, 2 
Ind. A. 111, 28 NE 106; Acord v. St. 
Louis Southwestern R. Co., 113 Mo. A. 
84, 87 SW 537; Prather v. Kansas 
City, etc., Connecting R. Co., 84 Mo. 
A. 86; St. Louis Southwestern R. Co. 
v. Buice, (Tex. Civ. A.) 262 SW 558 


McGuire v. St. 


47 Mo. A. 189; 


Rosen- 


Whalen, 42 Ill. 396. 
f Ind.——Stewart v. Pennsylvania Co., 
2 Ind. A. 142, 28 NE 211, 50 AmSR 281. 
Iowa.—Gibson v. lowa Cent. R. Co., 
136 Towa 415, 113 NW 927. 
Mo.—Smith v. St. Louis, etc., R. Co., 
125 Mo. A. 15, 102 SW 593; Fraysher 
v. Mississippi River, etc., R. Co., 66 
,Mo. A. 573. 
N. Y.—Hyatt v. New York, etc., R. 
Co., 64 Hun 542, 19 NYS, 461. 
Or.—Harvey v. Southern Pac. Co., 
46 Or. 505, 80 P 1061. 


46. Cleveland, etc., R. Co. v. Vin- 
cent, 60 Ind. A. 476, 109 NH 810. 
47. Goretski v. Au Sable, ete., R 


-Co., 172 Mich. 623, 138 NW 658; St. 
Louis, étc., R. Co. v. Smith, 41 Okl. 
163, 137 P 714; Tennessee Cent. R. Co. 
v. Smith, 2 Tenn. Civ. A. 677. 

48. Ida.—Ferrell v. Oregon Short 
Liné R. Co., 44 Ida. 217, 256 P 104. 

Ill.—Finucane v. Chicago, ete., R. 
Co., 151 Ill. A. 346; Wabash R. Co. v. 
Howard, 57 Ill. A. 66; Toledo, etc., R. 
Co. v. Franklin, 53 Ill. A. 632 [aff 159 
Tll. 99, 42 NE 3191; Toledo, etc., R. Co. 
v. Thompson, 48 Ill. A. 36. 


Okl.—Missouri, etc., R. Co. v. Bandy, 
75’ Okl. 57, 181 P 313; Dickinson v. 
Stewart, 70 Okl. 271, 174 P 233. 

Or.—Jackson v. Sumpter Valley R. 
Co.) 50) Or. *455,1 93° P5366". Btehi ve 
Southern Pac. R. Co., 49 Or. 98, 88 P 
961; Wilmot v. Oregon R. Co., 48 Or. 
494, 87 P 528, 7 LRANS 202. 

Tex.—St. Louis Southwestern R. Co, 
v. Buice, (Civ. A.) 262 SW 558 [rev on 
other grounds 275 SW 996]; Gulf, 
ete., R. Co. v. Taylor, (Civ. A.) 198 SW 
600; Southern Kansas R. Co. v. West, 
(Civ. A.) 102 SW 1174. 

Utah.—Roberts v. Salt Lake, etce., 
R. Co., 58 Utah 30,176 P 856; Reid v. 
San Pedro, etc., R. Co., 39 Utah 617, 
118 P 1009. 

Wis.—Cole v. Duluth, ete., R. Co., 
104 Wis. 460, 80 NW 786; Grosse v. 
Chicago, ete., R. Co., 91 Wis. 482, 65 
NW 185; McDonough v. Milwaukee, 
etc., R. Co., 73 Wis, 223, 40 NW 806: 
Dinwoodie v. Chicago, ete., R. Co., 70 
Wis. 160, 835 NW 296. 

[a] Passing tracks.—wW hether 
“passing tracks” are embraced within 
the switching limits of a railway sta- 


[rev on other grounds 275 SW 996]; 
Hines v. Easterly, (Tex. Civ. A.)- 224 
SW 943; Ft. Worth, ete, R. Co. v. 
Decatur Cotton Seed Oil Co., (Tex. Civ. 
A.) 193 SW 392. 

51. Atlantic Coast Line R. Co. Vv. 
Perry, 69 Fla. 133, 67 S 689; Davidson. 
v. Quincy, etc., R. Co., 216 Mo. A. 584, 
262 SW 56; Welch vy. St. Louis, etc., 
R. Co., 1381 Mo. A. 464, 109 SW 1074; 
St. Louis Southwestern R. Co. v. Seay, 
60 Tex. Civ. A. 301, 127 SW 908. 

52. Goretski v. Au Sable, ete. R. 
Co.,.172 Mich. 623, 188 NW 658; Glass- 
cock vy. Missouri, ete., R. Co., 82 Mo. 
A, 146; Welsh vy. Hannibal, etc., R. 
Co., 55 Mo. A. 599. 

58. Rinear v. Grand Rapids, etc., 
R. Co., 70 Mich. 620, 38 NW 599; Mc- 
Grath v. Detroit, etc., R. Co., 57 Mich, 
555, 24 NW 854; Webster v. Atchison, 
etc., R. Co., 57 Mo. A. 451. 

54. Burnham v. Chicago, etc. R. 
Co., 88 Nebr. 183, 119 NW 235; Harvey 
ieee Pac. Co., 46 Or. 505, 80 P 

55. Railroad Co. v. Newbrander, 40 
Oh. Sti bs : 


a a aa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1703-1705] 


natural obstructions making a fence unnecessary, the 
question whether the obstructions are of such a chars 
acter as to relieve the company from the duty of 
fencing is one of fact for the jury.*® 

[§ 1704] (c) At What Place Animal Entered. 
Where from the evidence it is uncertain where the 
animal injured came upon the track, it is a question 
for the jury whether the place of entry was at a 
point where defendant was obliged by law to fence,*? 
or had failed to construct or properly maintain its 
fences or cattle guards,°® or whether the animal en- 
tered through a gate or bars which it was the duty 
of defendant to keep closed.°® In order to warrant 
the submission of the case to the jury it is not nee- 
essary that there should be any direct evidence that 
the animal entered at such place, but it is sufficient 
if there are circumstances reasonably tending to 
show this fact,®° as where the animal was killed or 
injured at a place where the company had neglected 
its duty to fence,*! unless there is evidence uncon- 
tradicted that it entered at another place and through 
circumstances for which defendant was not respon- 
sible.®? 

[§ 1705] (d) Sufficiency, Defects, and Repairs. 
Where the undisputed evidence shows that the fence 
would not turn stock, sufficiency of the fence is a 
question of law for the court.°* But ordinarily it 
is a question of fact for the jury whether a fence 
or cattle guard as constructed is reasonably suffi- 
cient for the purposes intended,** or whether a nat- 
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ural barrier serves that purpose.*® And so, also, 
it is a question of fact whether the fence is so con- 
structed as to be in itself a source of danger,®® as 
in the case of a barbed wire fence,®? or a cattle guard 
so constructed as to attract rather than to turn eat- 
tle.°8 It is for the jury to’determine whether the 
railroad has exercised reasonable care in maintaining 
fences and cattle guards in a proper state of re- 
pair,®® or whether or not the repairs were slight, _ 
placing lability therefor, under the statutes in some 

states,’° upon the landowner.’ So it is a question 
for the jury whether the company has been negli- 
gent in failing to discover defeets,’? or in failing 
sooner to repair the defects after discovery,’* or 
whether it is chargeable with notice of the defective 
condition because of the length of time it has exist- 
ed,** or in failing to complete a construction job 
within a reasonable time necessitating an’ opening 
in the fence.?* What is a reasonable time sufficient 
to charge a railroad with knowledge of defects in 
fences is usually a question for the jury.7* Where 
there is no evidence of defendant’s knowledge, actual 
or constructive, that the fence was out of repair,’7. or 
where the evidence is such that only a single infer- 
ence on the issue involved can reasonably be held, 
the question is for the court.** 

Removal of snow and ice. Negligence. of a rail- 
road in the removal of snow and ice from eattle 
guards is usually a question of fact for the jury 
depending on circumstances of location of the Tos¢, 


56. Klock v. New York Cent., etc., 
R. Co., 62 Hun 291,17 NYS 120; Meier 
v. Northern Pac. R. Co., 51 Or. 69, 93 
BP 697. 

57. See cases infra this note. 

[a] Depot grounds.—Jackson  v. 
Sumpter Valley R. Co., 50 Or. 455, 93 
P 356; Wilmot v. Oregon R., Co., 48 
Or. 494, 87 P 528, 120 AmSR 840, 47 
LRANS 202, 11 AnnCas 18. 

[b] Wood lot leased to railroad.— 
pose v. Rutland, etc., R. Co., 30 Vt. 

ts 

58. Agnew vy. Michigan Cent. R. 
Co., 56 Mich. 56, 22 NW 108; Schlotz- 
hauer v. Missouri, ete., R. Co., 89 Mo. 
A, 65; Miller v. Wabash R. Co., 47 Mo. 
A. 630; Jones v. St. Louis, etc., Os, 
44 Mo. A. 15; McGuire v. Ogdensburg. 
etc. H.. Co. 18) NYS: 313: 

[a] Defect im fence or open gate.— 
Pruitt v. Illinois Seuthets R. Co., 147 
Mo. A. 2, 126 SW 1 

[b] Defect in ALP or public cross~ 
ing.—Kimball v. St. Louis, etc., R. Co., 
99 Mo. A. 335, 73 SW 224. 

59. McDonald v. Minneapolis, etc., 
R. Co., 105 Mich. 659, 68 NW_ 966; 
Bastern Texas Electric Co. v. Byrd, 
(Tex. Civ. A.) 252 SW 870. 

60. ‘Louisville, etc., R. Co. v. Mc- 
Cullom, 54 TW. A. 69; Lepp v. St. 
Louis, etc,, R. Co., 87 Mo. 139; Field 
v. Missouri Pac. R. Co., 46 Mo. A. 449; 
Dinwoodie v. Chicago, etc., R. Co., 70 
Wis. 160, 35 NW 296. 

61. Lepp v. St. Louis, ete., R. Co., 
87 Mo. 139. 

62. Walton v. 
Co., 32 Mo. A. 634 

[al Gate at private crossing.—If 
there is no evidence that the animal 
entered where the fence was defective 
other than the mere fact that it was 
injured near such a place, and there is 
other evidence tending to show that it 
entered through a gate at a private 
crossing, a demurrer to the evidence 
should be sustained. Walton v. Wa- 
bash Western R. Co., 32 Mo. A. 634, 

. 63. Morrison v. Kansas City, etc, 
R. Co., 162 Mo. A. 662, 145 SW 137. 

64. Towa.—Campbell v. Iowa Cent. 
R. Co., 124 Iowa 248, 99 NW 1061; 
Timins y. Chicago, ete, ayy Co., 72 
fowa 94,33 NW 379.-~ 

Kan.— Meador “vy. Missouri -Pac, R. 


Wabash Western R. 


Co., ‘6h (P442, 
Ky.—Nashville, etc., R. Co. v. Rus- 
ren 129 Ky. 14,,110° SW 317, 33 KyL 


Mich.—-Parker v. Lake Shore, etc., 
R. Co., 93 Mich. 607, 53 NW 834; Grand 
Sn ei etc., R. Co. v. Judson, 34 Mich. 

0 


6. 

Mo.—Miller v. Chicago, etc., R. Co., 
180 Mo. A. 209, 167 SW 1160; wan 
bigler v. Cape Girardeau, etc., Oo: 
152 Mo. A. 5438, 133 SW 1170, ry Mo. 
A. 441, 144 SW 1105; Jones v. Chicago, 
etc., R.'Co.,, 69 Mo. A. 1373 Coley, 
Chicago, ete., R. Co., 47 Mo. A. 624, 

N. Y¥.—Schuyler v. Fitchburgh R. 
Co., 20 NYS 287. 

Pa.:—Perrine y. Lake Shore, etc., R. 
Co., 44 Pa. Super. 235. 

Tenn.—Tennessee Cent. R. Co. v. 
Smith, 1 Tenn. Civ. A. 208. 

Tex.—Saine v. Missouri, etc., R. 
Co., (Civ. A.) 85 SW 487. 

Wis.—Perrault v. Minneapolis, etc., 
R. Co., 117 Wis. 520, 94 NW 348; Welch 
v. Abbot, 72 Wis. 512, 40 NW 223. 

fa] Cattle guards.—(1) Beveled 
edges. Boucher v. Wabash R. Co., 
(Mo. A.) 199 SW 742. (2) Nearness to 
highway. Goretski v. Au Sable, etce., 
R. Co., 172 Mich. 623, 1388 NW 658. 
(3) Spikes. International, etce., R. 
Co. v. Vogel, (Tex. Civ. A.) 184 SW 
229.. (4) Failure to turn stock. Lee 
v. Butler County R. Co., (Mo. A.) 227 
SW 1061. 

65. Meier v. Northern Pac. R. Co., 
51 Or. 69, 93 P 691 (pond). 

66. See cases infra notes 67, 68. 

67. Rehler v. Western New York, 
etc., R. Co., 8 NYS 286. 

68. Carrollton Short Line R. Co. v. 
Lipsey, 150 Ala. 570, 43 S 836. 

69. La.—Sanders v. Illinois Cent. 
R. Co., 127 a. 917, 54 S 147;, Davis v. 
Louisiana R:, vete:, Co., (A.) 127 S441. 

Me.—Estes v. Atlantic, etcl Res COs, 
63 Me. 308. 

Mich.—Myron vy. Michigan Cent. R. 
Co., 61 Mich. 387, 28 NW 146. 
Minn.—Chureh v. Chicago, 
Co., 102 Minn. 295, 113 NW 886 
Mo.—Peery v. Quincy, etc., R. Co., 

ee Mo. Al’177, 99: SW 24. 
. J Hendrickson v. hrs ee aoe 
ees “R. Co., 68 N. J. L. 612, 54 A838 

Tex. _—“Missouri, ete., R. Co. Vv. With- 


; 


(ore Re 


| 47 Minn. 429, 50 NW 474; 


ers, (Ciy. A‘) 167 SW 5. 
Utah.—_Wines v. Rio Grande West- 
ern Un sCo, on Witah, 220,000. Eutiao as 
[a] Decayed posts.—Church Vv. 
Chicago, etc., R. Cp., 102 Minn. 295, 
113 NW 886. 
[b] Torn down fetice.—Peery v. 
Caney: etc.; R. Co., 122 Mo. A. 177, 99 


Yo. Ps supra § 1510. ; 

71. Missouri, ete., R. Co. ¥. Dunna- 
way, 43 Tex. Civ. A. 350, 95 SW 760. 

72. Morris v. Chicago Great West- 
ern R. Co., 133 Iowa 28, 110 NW 154; 
Evans v. St. Paul, etc., R. Co., 30 Minn. 
489, 16 NW aa "Hendrickson v. Phil- 
adelphia, ete:, ,R. Go: -68_N. Ji, Lc 612, 

73. Bell v. Chicago, ete., R. Co.,.64 
Iowa 321, 20,.NW 456; Crosby  v. De- 
troit, etc, Ry Covgao Mich. 458, 25 NW 
463; Graves. v. Chicago, ete., R. Co., 
-Rucken Vv. 
Lusk, (Mo. A!) 221 SW 393. 

74. Hendrickson v. Philadelphia, 
ete., R.'Co., 68,N.. Js Te 242;,52) A232, 

[a] Two or three years.— Quinn Vv. 
PRenASOn; etc., R. Co,, (Mo. A.) 193 oN 

75. Whiteman v. yg cat etc; R. 
Co., 163 Mo. A. 228, 146 SW 97. 

76. See case infra this note. 

[a] Less than a day.—The fact 
that a fence was in proper. condition 
the afternoon before the night of the 
accident does not necessarily show 
that the company may not be liable 
for the killing of an animal which was 
found dead upon the right of way the 
next morning. Anderson v. Chicazo, 
ete., R. Co., 93: Towa 561, 61 NW 1058. 

77. St. Louis, ete., R. Co. v. ‘Wilson, 
116 Ark. 168, 171 SW 471. 

78. Goddard v. Chicago, ete., RieCoy 
54 Wis. 548, 12 NW 593: 

[a] Flood washing away fences.— 
Where a fence has been washed away 
by a flood which thé evidence shows 
without contradiction had not subsid- 
ed at the time of the accident so as to 
leave the entire line of fence at thé 
place in question uncovered, the ques- 
tion of defendant’s negligence in not 
sooner repairing the fence Should not 
be submitted to the jury as defendant 
is free from negligence as a matter of 
law. Goddard v. Chicago; etc., R. Co., 
54. Wis, 548,-11 NW 5932. ; 
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position and condition of the cattle guard, prevailing 
storms, weather conditions, and other relevant 
facts.7®° Even in jurisdictions where it is held that, 
because of the severity of the winters, reasonable care 
and diligence do not require a railroad to remove the 
natural accumulations of snow and ice from its cattle 
guards,®° the conditions may be such as to make the 
question of negligence one of fact for the jury.*? 

[§ 1706] (e) Cause of Injury under Statute. 
Ordinarily, it is for the jury to decide whether the 
killing or injury of the animal was caused by defend- 
ant’s failure to fence as required by statute,5* or by 
the insufficiency of the fence.8* Under statutes 
where the company is liable for failure to fence only 
in case of injuries due to actual collision with a 
train,®* it is for the court to decide whether there 
is no evidence that the injury was caused by colli- 
sion,®® or by negligence other than the failure to 
fence;8® but where there is any circumstantial evi- 
dence from which a collision might reasonably be 
inferred, it is for the jury to decide whether the in- 
jury was so caused.§* 


79. Martin v. Atchison, etc., R. 
Co., 92 Kan. 595, 141 P 599, LRA1915B 
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Co., 83 Kan. 801, 109 P 792. 
Me.—Estes v. Atlantic, etc., R. Co., 


[§§ 1705-1708 


[§ 1707] (7) Private Crossings, Gates, and 
Bars.°8 It is generally a question for the jury 
whether the gates or bars in a railroad fence are suf- 
ficient,®® whether the railroad company has exer- 
cised proper care in keeping them in repair®® and in 
keeping them closed,®! and, where the injury is 
caused by their being left open, whether they had 
been open for sufficient time to.charge the company 
with notice of their condition.°* But where the 
time intervening between leaving the gate open and 
the escape of the animal through it is so short as to 
admit of only one opinion on the issue, the court 
must declare as matter of law that there was no neg- 
ligence in failing to discover it.®* \ 

[§ 1708] (8) Signals, Lookouts, and Precau- 
tions.°* It is ordinarily a question for the jury 
whether, under the circumstances, defendant was 
negligent in regard to keeping a proper lookout for 
animals,®® or in failing to take proper precautions 
to avoid the injury after the animal was discovered 
on or near the track;°° or whether or not there was 


Ind. A. 332, 109 NE 70. 
Ind T.—Missouri, etc., R. Co. v. Mc- 


134: Wait v. Bennington, ’etc., Racos 
61 Vt. 268, 17 A 28 

80. See supra § 1513. 

81. Yates v. Chicago, etc., R. Co., 
Bae Minn. 496, 1382 NW 994, 36 LRANS 


82. Sell v. Chicago, etc., R. Co., 199 
Iowa 808, 202 NW 7353 Kraus v. Bur- 
ne ton, ete., RCos555 Towa 338, 7 NW 

{a] Frightening animals.—Under 
the statute making railroad compa- 
nies liable where their tracks are not 
fenced for injuries due to animals be- 
ing frightened by trains, if the evi- 
dence shows that the animal was seen 
on the right of way near a defective 
place in the fence, that the alarm 
whistle was afterward heard, and the 
tracks of the animal were found lead- 
‘ing from the roadbed to where it was 
found dead and entangled in a wire 
fence, it is sufficient to go to the 
jury as to whether the animal came 
upon the track by reason of the defec- 
tive fence and was injured in conse- 
quence of being frightened. Hobbs v. 
St. Louis, etc., R. Co., 113 Mo. A. 126, 
87 SW 525. 

83. Missouri, etc., R. Co. v. Lovell, 
(Civ. A.) 223 SW 1024 [conforming to 
answers to certified questions 110 Tex. 
546, 221 SW 929]. 

tal Gap in fence.—The question of 
whether Gefcndants negligence in per- 
mitting a gap in its fence was the 
proximate cause of an animal’s being 
caught in a bridge after being fright- 
ened thereon by a passing train is a 
question of fact for the jury. Mis- 
souri, etc., R. Co. v. Lovell, (Civ. A.) 
223 SW 1024 [conforming to answers 
to SOs questions 110 Tex. 546, 221 


Sw 9 
See supra § 1484 
85. Hesse v. St. Louis; etc., R. Co., 
36. Mo. A. 163; Schaff v. Page, (Tex. 
Civ. A.) 203 SW 807. 
86. Missouri, etc., R. Co. v. Orr, 
(Tex. Civ. A.) 272 SW 343. 

87. Payne v. Quincy, etc., R. Co., 
113 Mo. ix 609, 88 SW 164; Batman v. 
Kansas City, etc., RaCos 53 Mo. Alda: 
Vaughan v. Kansas City, etc. eR. Cos 
34 Mo. A. 141 [dist Gilbert v. Missouri 
Pac. R. Co., 23 Mo. A. 65]. 

88. Duty of railroad see supra §§ 
1516-1527. 

gs9. Titus v. Chicago, etc., R. Co., 
128 Iowa 194, 103 NW 348; Kling v. 
Chicago, etc., R. Co., 115 Iowa 133, 88 
NW 355; MckKenly v. Chicago, etc., R. 
Co., 43 Iowa 641; Welch v. Abbot, 72 
Wis. 512, 40 NW 223. 

90. Iowa.—Wirstlin  v. Chicago, 
etc., R. Co., 124 Iowa 170, 99 NW 697. 

Kan.—Plummer v. Atchison, ete., R. 


63 Me. 308. 

Mo.—Peery v. Quincy, etc., R. Co:; 
122 Mo. A. 177, 99 SW 14. 

Tex.—Texas, etc., R.'Co. v. nee 
(Civ. A.) 110 SW 485 (aff 102 Tex. 194, 
114 SW 103]. 

[a] Absence of latch and hinges.— 
Plummer v. Atchison, ete., R. Co., 83 
Kan. 801, 109 P 792. 

[b] meres latch fastening.— 
Texas, etc, Cos "vei Gorn;(Civ. Ae) 
110 SW 485 foe 102 Tex. 194, 114 SW 


103]. 

91. Wills v. Southern Pac. Co. 
Cal. A. 723, 161 P 501; Birdsall v. Oni 
cazo, ete: (Ri. Co.; 94 Nebr. 691, 144 
NW 163; Atkinson vy. Chicago, etc., AR. 
Co., 119 Wis. 176, 96 NW 529. 

92. Wait v. Burlington, etc., R. Co., 
74 Iowa 207, 37 NW 159; Perry v. Du- 
buque Southwestern R. Co., 36 Iowa 
102; Box v. Atchison, etc., R. Co., 58 
Mo. A. 359. 


93. _Box-v.. Atchison? (ete; ins Gos. 
supra. 
94. Duty of railroad see supra §§ 


1530-1538, 1548-1556. 

95. Ala.—Mobile, ete. R. Co. v. 
Chamber's, 215 Ala. 464, 110 S 817; 
Southern R. Co. v. Taylor, 204 Ala. 529, 
86S 375; Haardt v. Central of Georgia 
Re Co, 152 Ala. 193, 44 S 547; Hast 
Tennessee, etc., R. Co. v. Bayliss, 74 
Ala. 150: Atlanta, etc., R. Co. v. Hodg- 
es, 19 Ala. A. 42, 94 S 252; Central of 
Georgia Re OCOmN. Thomas, 1 Ala. A. 
267, 55 S 443. 

Ark.—Missouri Pace. R. Co. 
Greene, 177 Ark. 217, 6 SW (2a) 26: 
Missouri Pac. R. Co. 'v. Morrison, 175 
Ark. 1091, 1 SW (2d) 560; Missouri 
Pac. R. Co. v. Mitchell, 170 Ark. 689, 
280 SW 627; Missouri Pace. R. Co. v. 
Bain, 170 Ark. 594, 280 SW 625; Kan- 
sas City Southern R. Co. v. Wray, 218 
SW 834; Kansas City Southern R. Co. 
v. Whitley, 139 Ark. 255, 213 SW 369; 
Lancaster v. Kaler, 204 SW 854; St. 
Louis Southwestern R. Co. v. Cone, 111 
Ark. 309, 163 SW 1170; Central R. 
Co. wy Lindley, 105 Ark. 294, 151 SW 
246; “St. Louis, etc., R. Co. v. Rhoden, 
93 Ark. 29, 123 SW "798, 137 AmSR 73, 
20 AnnCas OT bs 0. Louis, SUC oh CO 
Vin GOSS a Vem Ab inn oa, 123 SW 390; 
Kansas City Southern R. Co. v. Ed- 
wards, 80 Ark. 273, 96 SW 1061. 

Colo.—Denver, -ete., R. Co. v. Beer, 
60 Colo. 147, 152 P 898; Rio Grande 
Western R. Go. v. Boyd, 44 Colo. 119, 


96 P 781; Denver, etc., R. Go. v. Hen- 
derson, 10 Colo. ile 13 P 910; DeaNS 
A. 432, 


pie a R. Res Ve Robinson, 6 Colo. 
he aearciat etc., R. Co. v. Hatch- 

er, 36 Ga. A. 781, 138 SE 249. 
Ind.—Vandalia R. Co. v. Duling, 60 


Clendon, Linge 537, 42 ew 283. 

Iowa.—Reynolds v. Chicago Great 
Western R. Co., 159 Iowa 317, 140 NW 
825: Swisher v. Interurban R. Co., 151 
Towa 384, 130 NW 404. 

Ky.—Cincinnati, etc., R. Co. v. Low- 
ry, 122 SW 128; Chesapeake, etc., R. 
Co. v. Grigsby, 131 Ky. 363, 115 SW 
237; Louisville, etc., R. Co. v. Rhoads, 
90 SW 219, 28 KyL 692. 

Miss.—St. Louis, ete., R. Co. v. Nix- 
on, 141 Miss. 677, 105 S 478; O’Kelly 
v. Yazoo, ete., R. Co., 94 Miss. 635, 
47 S 660; Kent v. New Orleans, etc., 
R. Co., 67 Miss. 608, 7-S 391. 

Nebr.—Missouri Pac. R. Co. v. Van- 
deventer, 28 Nebr. 112, 44 NW 98. 

Okl1.—St. Louis, ete., R. Co. v. Huff, 
26 Okl. 251, 109 P 232; Missouri, etc., 
R. Co. v. Ford, 24 Ok]: 3524 103) Peeo2: 

Tex.—Kansas City Southern R. Co. 
v. Johnson, (Civ. A.) 180 SW 944; 
Cockburn v. St. Louis, etce., R. Co., 
(Civ. A.) 102 SW 740; Texarkana, etc., 
R.. Co. v. Bell, (Civ. A.) 101 SW 1167. 

Utah.—Johnson v. Rio Grande 
Western R. Co., 7 Utah 346, 26 P 926. 

W. Va.—Willis v. Norfolk, etc., R. 
Co., 96 W. Va. 646, 123 SE 585: Whel- 
an V. Baltimore, etc., R. Co., 70 W. Va. 
442,74 SE 410. 

96. Ala.—Lousiville, ete., R. Co. v. 
Whitley, 213 Ala. 525, 105 S 661; Lou- 
isville, etc., R. Co. v. Mertz, 40 8 60; 
Kansas City, eter, eRSCoOsm. Wagand, 
134 Ala. 388, 32 S 744. 

Ark.—Chicago, etce., R. Co. v. Stiles, 
161 Ark. 155, 255 SW 559; Jonesboro, 
etc., R. Co. v. Kilgore, 138 Ark. 308, 
211 SW 167. 

Colo.—Atchison, etc., R. Co. v. Gu- 
maer, 22 Colo. A. 495, 125 P 589. 

Ga.—Savannah, etc., R. Co. v. Jones, 
22 Ga. A. 675, 97 SE 94. 

Tl. —Chicago, etc. Ru Cony, Billy 24 
Til. A. 619. 

In'd.—Chicago, ete., R. Co. v. Shed- 
row, 74 Ind. A. 623 129 NE 406. 

Ind. T.—Missouri, Cte.) wes 
McClendon, 1 Ind. T. 537, 42 SW 283. 

Mich. —Granby v. Michigan Cent. R. 
Co., 104 Mich. 403, 62 NW 579 

Miss.—Barnes v. Mobile, ete., Re Co; 
132 Miss. ‘313, 96 S 513 

Mo.—Rhinehart v. St. ‘Louis, etc., R. 
Coy (129 Mo. cA Gs, qos Sw 103; 
Wright v. Quincy, etc., R. Co., 119 Mo. 
A. 469, 95 SW 298. 

Nebr.—Burnham v. eee A) etc., R. 
Co., 87 Nebr. 696, 127 NW 1075. 

Tex, —Texas, éte., Ri Cosv.) Corns 
102 Tex. 194, 114 SW 103; San An- 
tonio, ete., R. Co. v. Schwethelm, (Civ. 
A.) 186 SW 414; Missouri, etc., R. Co. 
v. Butler, (Civ. A.) dee ae WwW 176. 

Utah.—Johnson. v. Rio Grande 
Western R. Co., 7 Utah 346, 26 P $26. 
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“Larkins, 142 Ala. 375, 37 S 660; 


es 


§§ 1708-1709] 


opportunity to take such precautions.®? But where 
the undisputed evidence conclusively proves that col- 
lision could not have been avoided, 
of law for the court.°® The case should be submitted 
to the jury whenever there is any evidence from 
which it might reasonably be inferred that if a prop- 
er lookout had been maintained the animal could 
have been seen in time to avoid the injury.®® 
a question for the jury whether under the cireum- 
stances defendant’s servants were negligent in fail- 
ing to sound the alarm whistle when an animal was 
seen on or near the track,! or whether the failure 
is sufficiently excused;? or in sounding the alarm 
whistle under cireumstances making it negligent to 
do so;* or in failing to stop or slacken the speed 
of a train;4 or in not attempting to stop sooner than 


was doneé;° or in increasing speed 
end collision with another train.° 


Wash.—Willett v. Oregon-Washing- 
ton R., etc., Co., 94 Wash. 71, 162 P 14. 

[a] Following horse on to trestle. 
—Where a tie inspector traveling up- 
on a railroad bicycle encountered a 
horse and followed it as it ran down 
the track until it ran upon a trestle, 
and there were obstructions along the 
track, making it difficult for the an- 
imal to escape therefrom, it is a ques- 


_ tion for the jury whether under the 


circumstances it was negligence not 
to have stopped in order to allow the 
animal to escape before reaching the 


trestle. Alabama, etc., =-R.. Co. . v. 
Moore, 81 Miss. 14, 32 S 908. 
[b] No attempt to avoid collision. 


—Where the engine was not reversed 
and there is evidence that the engineer 
had time to do so in addition to sound- 
ing the stock alarm and putting on 
brakes, the question of defendant’s 
negligence is for the jury. Southern 
R. Co. v. Shirley, 128 Ala. 595, 29 S 
687. 

[ec] Whether engineer could have 
done anything more than he did do 
to avoid the injury is a question .of 
fact for the jury. Johnson v. Rio 
ee Western R. Co., 7 Utah 346, 26 
P9226. 

97. Southern R. Co. v. Wyley, 200 
Ala. 14, 75 S 326; Kansas City South- 
ern, Co. Vv. Simmons, 140 Ark. 80, 
215 SW 167; Thomas v. Southern R. 
Cos. 113 Miss. 315, 74 S$ 121. 

[a] Sudden entry near engine.— 
Whether the animal came upon the 
track so suddenly and so near to the 
engine that the trainmen could not 
by | reasonable care prevent the injury 
is a question for the jury. Louisville, 
ae R. Co. v. Rice, 101 Ala. 676, 14 s 

39: 

98. Ark.—Kansas City Southern R. 
Co. v. Lewis, 80 Ark. 396, 97 SW 56. 

Ky.—Campbell v. Mobile,, ete., R. 
Co., 154 Ky. 582, 157 SW 931, 46 LRA 
NS 881, AnnCas1915B 472; Remley Vv. 
Illinois Cent. R. €o., 151 Ky. 796, 152 
SW _ 973. 

Mich.—Rattenbury v. Pere Mar- 
ie R. Co., 172 Mich. 106, 137 NW 


Miss —Mississippi Cent. R. Co. v. 
Morrison, 107 Miss. 300, 65 S 275. 
Mo.—Howard v. Payne, (A.) 230 SW 


651. 

Okl.—Missouri, ete., R. Co. v. 
Raines, 59 Okl. 52, 158 P 936; St. 
Louis, etc., R. Co. v. "Webb, 36 Okl. 235, 
W298 252: 

99. Ala.—Georgia Cent. R. Co. v. 


Kan- 
Co. v. Wagand, 134 


sas City, etc., R. 
Kansas City, etc., 


Ala. 388, 32 S 744; 


te. CO. Vv. Childers, 132 Alamo, 732) 1S 
ia? "Southern R. Co. Vv. Posten, 131 
Ala. 671, 31 S 21; Alabama Great 


Southern R. Co. v. Boyd, 124 Ala. 525, 
27 S 408; East Tennessee, etc., R. Co. 
vs Baker, 94 Ala. 632, 10 S 211. 
Ark.—Kansas City Southern R. Co. 
v. Wayt, 80 Ark. 382, 97 SW 656. 
Colo.—-Denver, etc., R. Co. v. Hen- 
derson, 10 Colo. 4, 13 P 912; Denver, 
Stc., K..Co: v. Henderson, 10 Colo. 1, 
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the issue is one 


given.” 


It is 


to avoid a rear 
Where the evi- 


130 ol 0es Union —Paciwietes Re COs ww: 
Patterson, 4 Colo. A. 575, 36 P 913. 

Kan.—Kansas City, ete, R. Co. v. 
Cravens, 43 Kan. 650, 23 P 1044. 

Ky.—Louisville, ete. R. Co. v. 
Moore, 84 SW 1144, 27 KyL 293; Cin- 
cinnati, etc., R. Co. v. Burgess, 84 
SW 760, 27 KyL 252. 

Mo.—White v. St. Louis, ete., R. Co., 
20 Mo. A. 564. 

Mont.—McMaster v. Montana Union 
R. Co., 12 Mont. 163, 30 P 268. 

S. D.—Borneman v. Chicago, etc., R. 
Co., 19 S. D. 459, 104 NW 208. 

1. Ala.—Central of Georgia R. Co. 
Vv. Pe 143 Ala. 149, 42 S 108. 

Ark.—Arkansas, ete., R.«Co. v. San= 
ders, 81 Ark. 604, 99 SW 1109; St. 
Mouis,, ete. R. Co. v. Kimberlain, 76 
Ark. 100, 88 SW 599. 

Ga.—Darien, etc., R. 
125 Ga. 801, 54 SH 692. 

Iowa.—Edson v. Central R. Co., 40 
Iowa 47. 

Miss.—Mitchell v. 
ete, RCo! 36 St 

Tenn.—Louisville, ete., 
Reidmond, 11 Lea 205. 

w@. See cases infra this note. 

[a] No time after signaling for 
brakes.—The sufficiency of the engi- 
neer’s excuse for failing to sound the 
stock alarm to frighten animals seen 
upon the track, where he testifies that 
he could not do so and also signal for 
brakes, is a question for the jury. 
Mobile, etc., R. Co. v. Caldwell, 83 Ala. 
196, 3 SW 445. 

[b] Blowing off steam more effec- 
tive.—Where the engineer blew off 
steam, instead of sounding the alarm 
whistle, claiming that it was a more 
effective means of frightening an an- 
imal from the track, the question of 
negligence is for the jury. Terre 
ene 6tesjEkt. Coley. Jones, 11 Ill. A. 

3. Brinkley v. Wilmington, etc., R. 
Co., 126 N. C. 88, 35 SE 238. 

4. Ala.—Alabama Great Southern 
R. Co. v. Mims, .207 Ala. 331, 92 S 548; 
Atlanta, ete., R. Co. v. Ballard, 203 
Ala. 220, 82 S 470; Louisville, etc., R. 
Co. Vv. Mertz, .149° Ala. 561, 43. S.7; 
Alabama Great Southern R. Co. v. 
Hall, 133 Ala: 362, 32 S 259; Moody v. 
Alabama Great Southern R. Co., 99 
ry 5Dd,-18 S 238; 

Ark. — Missouri Pac, R. Co. v. Reves, 
287 ‘Sw 7 37. 

Ill.— Chicago, etc., R. Hill, 24 
Til. A. 619 

Ind.—Chicago, ete., R. Co. v. Ram- 
sey, 168 Ind. 390, 81 NE 79 [rev (A.) 
79 NE 1065). 

Iowa.—Edson v. Central R. Co., 40 
Iowa 47. 

Miss.—Yazoo, etc., R. Co. v. Brum- 
field, 64 Miss. 637, 1 "S 905 

Mo. —Murray v. Hines, (A.) 227 SW 
860. 

N. C—Ramsbottom v- Atlantic 
Coast Line R. Co., 138 N.C. 38, 50 SE 
Cittre da Mey 416 


448. 
Tex.—San Antonio, 
(Civ. A.) 146 SW 598. 
Chicago, etc., R. 


Co, v. Thomas, 


New Orleans, 
Re ‘Co. ‘vy; 


Cos Vs 


Stewart, 
Wash.—Benn v. 


[§ 1709] (9) Rate of Speed.1° 
speed at which the train was being operated at the 
time of the injury was under the circumstances of 
the particular case so excessive or reckless as to 
constitute negligence is ordinarily a question of 
fact for the jury,!! as in operating at high speed in 
rounding a cueve,!* or through a town,1® or over a 
stretch of track where animals were in the habit of 
grazing on the right of way.'+ 
is in evidence that a speed ordinance has been vio- 
lated and it is held that, such violation is prima facie 
evidence of negligence, is the issue of negligence for 
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dence is conflicting, it is a question for the jury 
whether the crossing signals were given,’ or the 
alarm whistle sounded,® although plaintiff’s evidence 
is of a negative character, providing the witness was 
in a position to have heard the signal if it had been 


Whether the 


Especially where it 


Co., 89 Wash. 522, 154 P 1082. 

W. Va.—Testerman v. Hines, 88 W. 
Va. 547, 107 Shr 20L. 

Rate of speed see infra § 1709. 

5. Johnson v. Rio Grande Western 
R. Co., 7 Utah 346, 26 P 926. 

6. “St. Louis, etes BR: Cosvotottiss 
25 Okl. 496, 106 P 824. 

7. Ala.—Central of Georgia R. Co. 
v. Vaughan, 207 Ala. 381, 92 S 552. 

Ida. —Kerby v. Oregon Short Line 
R. Gov; 45 Tda. 636, 264, Psat, 

Ill.—Toledo, etc., R. Co. v. Foster; 
43 Ill. 415. 

Iowa.—Lee v. Chicago, ete., R. Co., 
80 Iowa 172, 45. NW 739. 

Mo.—Bowen v. Atchison, ete., R. Co., 
(A.) 256 SW 152; Tate v. Wabash R. 
Co., 153 Mo. A. 533, 134 SW 14. 

Pa. i . ete., R. 

o., 226 Pa. 198, 75 A 194, 27 LRANS 
689, 18 AnnCas 535; Salathe v. Del- 
aware, etc:, R. Co., 28 Pa. Super. 13 
Worthington v. Philadelphia, ete., R. 
Co., 23 Pa. Super. 195. 

Tex.—International, letein RK. (Coruev- 
Bandy, (Civ. A.) 163 SW 341; Tex- 
arkana, ete. oR Cor vi- Beli; (Civ. AT) 
101 SW 1167. 

Ont.—Tyson v. Grand Trunk R. Co., 
20 SU C1@ FB ae25 6" 

8. Ala.—Mobile, ete, R. Co. v. 
Ladd, 92 Ala. 287, 9 S 169; Northern 
Alabama R. Co. v. Gantt, 17 Ala. A. 74, 
81 S 852 

Ark.—Arkansas, etc., R. Co. v. San- 
ders, 81 Ark. 604, 99 SW 1109. 

N. D.—Bishop v. ore etc., R. 
Co., 4 N. D. 536, 62 NW 60 

Tex,—St. Louis, etc.. oe Comey: 
Knowles, (Civ. A.) 171 Sw 245; Tex- 
as Cent. R. Co. v. Mallard, 60 Tex. Civ. 
A. 199, 127 SW 1117. 

W. Va.— Whelan v. Baltimore, ete., 
R. Co., 70 W. Va. 442, 74 SE 410. 

9. Roberts v. Wabash Ry Cow aise 
Mo. A. 6, 87 SW 601. 

10. Duty of railroad see supra §§ 
1540-1546. 

Slackening speed after seeing’ ani- 
mals on track see supra § 1708. 

11. Ala.—East Tennessee, etc., R. 
Co. v. Bayliss, 74 Ala. 150. 

Ill.— Toledo, ete., R. Co. v. Foster, 
43 Tll. 415. 

Iowa.—Courson y. Chicago, etec., R. 
Co., 71 Iowa 28, 32 NW 8. 

Mo.—Taylor v. St. Louis, ete., R. 
Co., 83 Mo. 386. 

Oh. —Central Ohio R. Co. v. 
rence, 13 Oh. St. 66, 82 AmTD 434. 
i haa v. Rhode Island Co., 108 

Tex.—St. Louis Southwestern R. Co. 
v. Cox, (Civ. A.) 248 SW 1101. 

Vt.—Morse vy. Rutland, etc., R. Co., 
27 Vt. 49. : 

Wash.—Rafferty v. Tortand, etc., 
R. Co., 32 Wash. 259, 73 P 382 


Law- 


coe fe v. Rhode Island Co., CRS) 
1 

13. St. Louis Southwestern R. Co. 
v. Cox, (Tex. Civ. A.) 248 om 1101. 


14. Houston, etc., Gar- 


R. v. 
rett, (Tex. Civ. A.) 160 sw’ 111. 
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the jury.?® 


[§. 1710] (10) Contributory Negligence of Own- 
Pursuant to the general rule,'* whether the 
owner of the animal injured has been guilty of con- 
tributory negligence is ordinarily a question of fact 
for the jury,!® and can only become a question of 
law when the evidence on the issue is undisputed 
and so clear that only one conclusion could reason- 
The owner’s due care 
is a question for the jury whenever the evidence is 
conflicting,?® or reasonable minds might arrive at 
different conclusions as to that issue.*+ 
question for the jury under the circumstances of the 
particular case whether plaintiff was guilty of con- 
tributory negligence in leaving a team unhitched 
and unattended near a railroad track;?? in driving 
animals over a railroad crossing, under circumstanc- 
es shown to exist,?* in failing to stop, look, and 
listen for trains before driving animals upon a rail- 
road crossing,?+ in driving a team and leading a 


er.16 


ably be drawn therefrom.?® 


15. Alabama Great Southern R. 
Co. v. McDaniel, 192 Ala. 639, 69 S 60; 
Mobile Light, etc., Co. v. Davis, 1 Ala. 
A. 338, 55 S 1020; Chicago, etc., R. Co. 
v. Crose, 214 Ill. 602, 73 NE 865, 105 
AmSR 135. 


itch As defense see supra §§ 1564- 
‘ 17. See Negligence § 858. 
18. Chicago, ete., Rs Co..v.. Crose; 


214 Ill. 602, 73 NE 865, 105 AmSR 135; 
Illinois Cent. R. Co. v. Gillis, 68 Ill. 
oli; Mossy. Chicago, ete:,.(R..Co.:33 
Minn. 392, 23 NW 553; Ellis v. Lon- 
don, etc., R..Co., 2 H. & N: 424, 157 
Reprint 175. 

19. Chicago, ete., R. Co. v. Crose, 
214 Ill. 602, 73 NE 865, 105 AmSR 135; 
Carr v. Minneapolis, ete., R. Co., 16 
N. D. 217, 112 NW 972; Irving v. Tex- 
as, ete., R. Co., (Tex. Civ. A.) 164 SW 
910, 157 SW 752; France v. Salt Lake, 
ete.) R. Co, 31) Utah 302,):83 «Por, 

-{[a]. Trespassing on inclosed track. 
—Plaintiff is guilty of contributory 
negligence as matter of law if he takes 
down a railroad fence, without right, 
to drive his animals across. Irving v. 
Texas, etc., R. Co.,,. (Tex. Civ. A.) 164 
SW 910, 157 SW 752. 

[b] Separating cow and calf.—In 
an action for the value of a cow killed 
at a public crossing, evidence that 
the cow was restless because sepa- 
rated from her calf, and the owner had 
placed her in a pasture some dis- 
tance from the barn, from which there 
was an inference that she had escaped 
and‘was on her way to the barn when 
struck, did not tend to show contribu- 
tory negligence on the part of the 
owner, and the court did not err in re- 
fusing to submit that question to the 
jury. France v. Salt Lake, etc., R. 
Co., 31 Utah 302, 88 P 1. 


20. I1l.—Chicago, etce., R. Co. v. 
Crose, 214 Ill. 602, 73 NE 865, 105 
AmSR 185. 

Mo.—Spiller v. St. Louis, ete, R. 
Co., 112 Mo. A. 491, 87 SW 43. 

Pa.—Salathe v. Delaware, etc. R. 


Co., 28 Pa. Super. 1. 
Utah.—Wines v. Rio Grande West- 
ern R. Co., 9 Utah 228, 33 P 1042. 
Ont.—MeGunnighal v. Grand Trunk 
RR, Co./.67 Ont. Pre 209. 


21. I1l.—Chicago, ete., R. Co. v. 
Crose, 214 Ill. 602, 73 NE 865, 105 


AmSR 135. 
Kan.—Stanley. v. Atchison, etc., R. 
Co., 88 Kan. 84,,127 P. 620. 
Me.—Radski v. Androscoggin, ete., 
R. Co., 122 Me. 480, 120 A 542. 
Mass.—Taft v. New York, etc., R. 
Co., 157 Mass. 29:7, 32 NE 168. 
* Minn.—Corey v. Northern Pac. R. 
Co.,.32 Minn. 457, 21 NW’479. 
Mo.—Stewart v. Quincy, etc., R, Co., 
142 Mo. A. 322, 126 SW 1003. 
Tex.—Ft. Smith, “ete.,; R. Co. v. 
Roberts, 87 Tex. Civ. A. 108, 883 SW 
250. 
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‘T§§ 1709-171 


horse while crossing the track,?° in driving horses 


So it is a 


Vt.—Davis v. Central Vermont R. 
Co., 88 Vt. 460, 92 A 973. 

[a] Owner’s due care held for 
jury.—(1) Allowing colt to follow its 
dam as she was being driven in har- 
ness., Toledo, ete., R. Co. yv. Del- 
liplane, 119 Ill. A. 122. (2) Attempt- 
ing to drive outside of the highway 
and around a car which defendant had 
left obstructing the crossing. Corey 
v. Northern Pac. R. Co., 32 Minn. 457, 
21 NW 479. (3) Camping over night 
with a drove of cattle near a railroad 
track. Ft. Smith, etc., R. Co. v. Rob- 
erts, 37 Tex. Civ. A. 108, 883 SW 250. 
(4) Driving a team known to be 
afraid of cars between the main and 
Sidetrack to load wood on to a car 
when the station agent refused to let 
him do it any other way. Chicago, 
etc.; RR. Co: vy. Crose, ais Ti. vA. 5847 
{aff 214 Ill. 602, 73 NE 865, 105 AmSR 
135]. (5) Failing to remedy the de- 
fect in a temporary fence where the 
owner of cattle believes that the em- 
ployees will shortly complete the re- 
pairs on the permanent one. Stanley 
v. Atchison, etce., R. Co., 88 Kan. 84, 
127 P 620. (6) Failing to remove a 
telephone wire, in which a colt be- 
came entangled, lying on the crossing 
some | weeks before the _ accident. 
Stewart v. Quincy, ete., R. Co., 142 Mo. 
A. 322, 126 SW 1008. (7) Leaving a 
horse unfastened in a stall, a few 
minutes while the owner went to 
fetch a pail of water. Radski_ v. 
Androscoggin, ete., R. Co., 122 Me. 
480, 120 A 542. (8) Plaintiff's use of 
the gate resulting in the defective 
condition. Taft v. New York, etc., R. 
Co., 157 Mass!.297, 32 NE 168. (9) 
Unharnessing a horse outside the 
barn and the horse escaping on to the 
track. Davis v. Central Vermont R. 
Co., 88 Vt. 460, 92. A 973. 

22. lIowa.—O’Leary - v. 
etc.. R. Co., 1083 NW 362. 

Mass.—Southworth v. Old Colony, 
oer R. Co., 105 Mass. 342, 7 AmR 
528. 

Mich.—Bankman v. Pere Marquette 
R. Co., 142 Mich. 202, 105 NW 154. 

Mo.—Gee v.-St. Louis, .ete., R. Co., 
122 Mo. A. 358, 99 SW 506. 

N. Y.—Potter, etc., Co. v. New York 
mgt etc., R. Co., 22 Misc. 10, 48 NYS 

6. 

Tex.—Texas Cent. R. Co. v. Harbi- 
son, (Civ. A.) 75 SW 549. 4 

23. Beers v. Housatonue R. Co., 19 
Conn. 566; Tuthill v. Northern Pae. 
R. Co., 50 Minn. 118, 562 NW 384; 
Thompson v. New York, etc., R. Co., 
110 NY. 6386027 NE 690, 

24 Colo.—Denver, ete, R. Co. v. 
Beer, 60 Colo. 147, 152 P 898. 

Iowa.—Heise v. Chicago Great 
Western R. Co., 114 NW 180; Kuehl v. 
Chicago, ete., R. Co., 126 Iowa 688, 
102 NW 512; Lee v. Chicago, ete., R. 


Chicago, 


loose along a road near a railroad track,?® in turn- 
ing an animal loose in the vicinity of a railroad 
track where it is unfenced,?? or where the railroad 
fence was known to be defective and without noti- 
fying the railroad company of the existence of such 
defect,2 or into an inclosure near a railroad track 
where the fence about the inelosure is defective,*® 
or in turning animals loose near station grounds 
whieh the company is not required to fence,*® in 
permitting animals to run at large in violation of 
law,?? or in particularly dangerous places ;*? 
where that issue is raised, whether the owner knew 
of the danger.*? 
road is liable, in case of a failure to fence, unless the 
injury was occasioned by the “willful act” of the 
owner himself,** it is ordinarily a question for the 
jury whether a given act is willful or otherwise.*° 

[§ 1711] (11) Proximate Cause.*® 
railroad company may have been negligent in the 


and, 


So also where, by statute, a rail- 


Although a, 


Co., 80 Iowa 172, 45 NW 739. 
Mich.—Brunick v. Ann Arbor R. Co., 
132 Mich. 219, 93 NW 433. 
Minn.—Westaway v. Chicago, etc.,, 
R. Co., 56 Minn. 28, 57 NW 222. 
Mo.—Alexander v. Missouri Pac. R- 
Cov 178. “Mov AY A84) 6b SW oles 
Keenig v. Missouri Pac. R. Co., 19 Mo. 
A. 32s 
Pa.—Salathe v. Delaware, etc., R- 
Co., 28 Pa. Super. 1; Worthington v. 
Philadelphia, etc., R. Co., 23 Pa. Super. 


195. 

S. D.—True v. Chicago, etc., R. Co., 
42 S. D. 35, 173 NW 642; Bates v. Fre- 
one, etc., R. ‘Co:, 4.8S.-D;-394,, 57 IN Ws 


25. Towne v. Nashua, etc., R. Co.,. 
124 Mass. 101; Egan v. Fitchburg, 
ete., R. Co., 101 Mass, 315. 

26. International, etc., R. Co. 
Vogel, (Tex. Civ. A.) 184 SW 229. 

27. Ark.—Choctaw, etc., R. Co. v. 
Ingram, 71 Ark. 394, 75 SW 3. 

Ill.— Rock v. Owsley, 167 Ill. A. 266. 

Iowa.—Courson vy. Chicago, ete., R- 
Co., 71 Iowa 28, 32 NW 8. 

N. D.—Carr v. Minneapolis, ete., R. 
Co., 16 N. D. 217, 112 NW 972. 

Or.—Jackson v. Sumpter Valley R. 
Co., 50 Or. 455, 93 P 356; Wilmot v. 
Oregdn R. Co., 48 Or. 494, 87 P 528, 
120 AmSR 840, 7 LRANS 202, 11 Ann_- 
Cas 18. 

Tex.—St. Louis, ete., R. Co. v. Drod- 
dy, (Civ. A.) 114 SW 902. 

28. Poler v. New York Cent. R. Co., 
16 N. Y. 476. f 

29. Ill—Rabberman v. Hunt, 88 
Tis A. 626. 

Iowa.—Timins v. Chicago, ete., R. 
Co., 72 Iowa 94, 83 NW 379. ‘ 

Ky.—Louisville, ete., R. Co. v. Cal- 
loway, 213 Ky. 235, 280 SW 966. 

Minn.—Sarja v. Great Northern R.. 
Co., 99 Minn. 332, 109 NW 600. 

N. D.—Corbett v. Great Northern R. 
Co., 19 N. D. 450, 125 NW 1054. 

Wis.—Evans v. Chicago, etc., R. Co., 
156 Wis. 36, 145 NW 229. 

30. Wilmot v. Oregon R. Co., 48 
Or. 494, 87 P 528, 7 LRANS 202. 

31. Atlanta, etc., R. Co. v. Hudson, 
2 Ga. A. 352, 58 SE 500; Rockford, 
etc., R. Co.,v. Irish, 72 Ill. 404; Jarvis 
v. Bradford, 88 Ill, A. 685; Rabberman 
v. Hunt, 88 Ill. A. 625; Sarja v. ‘Great 
Northern R. Co., 99 Minn. 332, 109 NW 
600; Willett v. Oregon-Washington 
R., etc.,,Co., 94 Wash. 71,162 P 14: 

32. Williams v. Northern Pac. R.. 
Co., 3 Dak. 168, 14 NW 97. 

33. Hemphill v. Cedar Rapids, ete., 
R. Co., 169 Iowa 498, 151 NW 449. 

34. See supra § 1580. 

35. Claus v. Chicago Great West- 
ern R. Co., 136 Iowa 7, 111 NW 15. .- 

36. Fact of killing or injury see 
supra § 1698. 

Proximate cause of injury see supra 
§§ 1558-1568. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, 5 
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The te 


iS 


§§ 1711-1712] 


operation of its trains or in doing or omitting some 
act prohibited or required by statute, it is still ordi- 
narily a question for the jury whether such negli- 
gent act or omission was the proximate cause of 
So it is a question for 
the jury whether the injury was due to the train 
being operated at a high or unusual rate of speed,*® 
or at a speed in violation of a statute or ordi- 
nance,*® or to a failure to give crossing signals,*° 
or to keep a proper lookout,*! or to sound an alarm 
signal,#? or to stop the train sooner,**® or to con- 
struct fences or cattle guards as required by law,** 
or to maintain them in a proper state of repair,*® 
or to the negligent construction of a highway eross- 
ing,*® or of a bridge at the crossing,** or to an un- 
protected and dangerous wall on its right of way.*§ 
Where the injury was due to the animal getting to 
the track through an open gate, the cause of the 
gate being open is usually, on the evidence, a ques- 
However, it has been 


the injury complained of.*7 


tion of fact for the jury.*® 


_ 87. Ala.—Kansas ares ete=(Rs Co: 
. Watson, 91 Ala. 483, 8 S 793. 
Ark.—Ford v. St. Louis, etc., R. Co., 

66 Ark. 363, 50 SW 864. 
Dak.—Sprague v. Freemont, 

RR. Co.,.6 Dak. 86, 50 NW 617. 
Ga.—Seaboard Air-Line R. Co. v. 

Parish, 16 Ga. A. 632, 85 SE 950. 

Ida. ~ Kerby Vv. Oregon Short Line 
R. Co., 45 Ida. 636, 264 P 377. 

Il.-Baltimore, ete., R. Co. v. Seitz- 
inger, 116 Ill. A. 55. 

Ind.—Chicago, ete., R. Co. v. Fenn, 
3 Ind. A, 250, 29 NE 790. 

* Towa.—Kuehl v. Chicago, ete, R. 

Co., 126 Iowa 638, 102 NW 512; Jack- 

ee v. Chicago, etc., R. Co., 36 lowa 

Me.—Radski v. Androscoggin, etc., 
R. Co., 122 Me. 480, 120 A 542. 

Mich.—Parker v. Lake Shore, etc., 
R. Co., 93 Mich. 607, 53 NW 834. 

- Minn.—Savage v. Chicago, ete., R. 

Co., 31 Minn, 419, 18 NW 272. 
‘Miss.—Louisville, etc., R. Co. v. 

Caster, 5 S 388. 

Mo.—Alexander v. Hannibal, etc., R. 
Co., 76 Mo. 494. 

N. C.—Lewis v. Norfolk, etc., R. Co., 
163 N. C. 338, 79 SE 283, 47 LRANS 
1125, AnnCas1915B 461. 

S. C.—Thompson v. Seaboard Air 
Line R. Co., 78 S. C. 384, 58 SE 1094. 

Tex.—Texas, ete., R. Co. v. Dean, 55 
Tex. Civ. A. 406, 118 SW 804. 

Utah.—Jeffs v. Rio Grande Western 
Rm. Co., 9’ Utah 374, 35 P 505. 

Vt.—-Holden v. Rutland, ete., R. Co., 
30 Vts 297. 

38. Ford v. St. Louis, etc., R. Co., 
66 Ark. 368, 50 SW 864; Radski v. 
Androscoggin, etc., R. Co., 122 Me. 
480, 120 A 542. 

39. Jones v. Illinois Cent. R. Co., 
75 Miss. 970, 23 S 358; Louisville, etc., 
mr. “CO. -¥. Caster, (Miss. ) 5 S 3885 
WVanderslice v. Chicago, etc., RR. Co., 
(Mo. A.) 23 SW (2d) 1111; Prosise 
v. Missouri Pac. R. Co., (Mo. A.) 264 
SW 452; Jeffs v. Rio Grande Western 
I. Co.; 9 Utah 374, 35 P 505. 

40. Ark.—Ford v. St. Louis, 
R. Co., 66 Ark. 363, 50° SW 864. 

Ida.—Kerby v. ‘Oregon Short Line 
R. Co., 45 Ida. 636, 264 P 377. 

Ind.—Chicago, etc., R. Co, v. Fenn, 
es Inds A.250,°29 NE 790. 

Iowa.—Heise v. Chicago Great 
Western R. Co., 114 NW 180; Kuehl 
v. Chicago, etc., R. Co., 126 Towa 638, 
102 NW 512; McGill v. Minneapolis, 
etc., R. Co., 113 Iowa 358, 85 NW 
620. 

Mo.—Alexander v. Hannibal, etc., 
R. Co., 76 Mo. 494; Goodwin v. Chi- 
cago, etc., R. Co., 75 Mo. 73; Stoneman 
Vv: ‘Atlantic, etCreukts Coy 58 Mo. 503; 
Weltch v. St. Louis, éetc., R:Co., 190 
Mo. A. 213, 176 SW 261; McCormick 
oY ages City,, etc., R.,'Co.;,50 Mo. 

Be: 


A. 
Tex.—Texas, etc., R. Co. v. Wallace, 
(Civ. A.) 277 SW 708; Texas, etc., R. 


etc., 


etc., 
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Co. v. Dean, 55 Tex. Civ. A. 406, 118 
SW 804. 

Utah.—Jeffs v. Rio Grande Western 
R. Co., 9, Utah 374, 35-P 505. 

41. Kansas City SUG | Ra, CO ave 
Watson, 91 Ala. 483, 8 S 793. 

42. lewis Vv. Norfolk Southern R. 
Cos, 163.N. GC. 33, 79°SE 288, 47, DURA 
NS’ BL25; AnnCas1915B 461; Texar- 
kana, etc., Co. Ve Bell, (Tex. Civ, A.} 
101 SW 1167. 

43. Central of Georgia R. 
Simons, 161 Ala. 337, 50 S 50. 

44, Savage Vv. Chicago, ete., R. Co., 
31 Minn. 419, 18 NW 272; -Holden v. 
Rutland, etc., RR. Co. Bn, Vt. 297. 

[a] Fence below statutory stand- 
ard.—Whether the, animal injured 
would have been excluded by a lawful 
fence as defined by statute and such 
as the company was required to build 
is a question of fact for the jury. Al- 
exander v. Chicago, etc., R. Co., 41 
Minn, 515, 48 NW 489. 

[b] Cattle guard improperly lo- 
cated.— Where a railroad company im- 
properly locates its cattle guards and 
wing fences at a considerable distance 
from the line of a highway and so as 
to leave an unnecessary amount of 
the track exposed, it is a question for 
the jury whether this fact was the 
proximate cause of the injury. Park- 
er v. Lake Shore, ete., R. Co., 93 Mich. 
607, 53. NW 834. 

45. Baltimore, etc., R. Co. v. Seitz- 
inger, 116 Ill. A. 55; Morris v. Chicago 
Great Western R. Co., 183 Iowa 28, 
110 NW, 154; Paul v. Chicago, ete:,, RB. 
Co., 120 Iowa 224, 94 NW 498; Giger 
v. Chicago, etce., RY Co., 80 Towa 492 
45 NW 906; Holden v. Rutland, etc., 
Ey iCOr OOM tre Sue 

[a] Loose fastening on gate.— 
Dodge v. Central Vermont R. Co., 92 
Vt. 454, 104 A 873. 

[b] Snow and ice in cattle guard. 
—Giger v. Chicago, etc., Co., 
Iowa 492, 45 NW 906. 

46. Needham v. Southern R. Co., 
171 N. C. 768, 88 SE 495. 

47. Thompson v, Seaboard Air 
Line R. Co., 78 S. C. 384, 58 SE 1094 
[overr Brown v. Spartanburg, etc., R. 
Co.,. 57S. C. 483,35. SH 731]. 

48. Seaboard Air-Line R. Co. v. 
Parish, 16 Ga. A. 632, 85 SE 950. 

49. Brown v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 281 SW 452. 

50. Lozier v. St. Louis Southwest- 
ern R. Co., 152 Ark. 256, 238 SW 599. 


COnave 


51. Harmless error see infra § 
1728. 
52. See Negligence §§ 909-942); 


Trial [38 Cyc 1594 et seq]. 

53. See cases infra this section; 
and §§ 1713-1723. 

54. Alabama Great Southern R, Co. 

Capeley, 39 Ga. A. 98, 146 SE 326; 
Georale Southern, etc., R. Co. v. Jones, 
8, Ga. A. 90, .68 ‘SE 523: Louisville, 
etc., R. Co. v. Calloway, 213 Ky. 235, 
280 SW 966; Goodwin v. Chicago, etc., 


R. Co., 75 Mo. 73; Ward v. Wilming- 


, 
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held that, where an action was brought to recover 
for death of an animal which was merely injured by 
the railroad’s negligent act, the question whether 
the act was the proximate cause of the death is one 
of law for the court in the absence of proof that 
the injury received was the cause of the death.®° 


Instructions®!:—(1) In General. 


General rules as to instructions®? apply in actions 
against railroads for injuries to animals.°® 
structions must be sufficiently full and specific prop- 
erly to serve as a guide to the jury in determining 
the case,°* must state the law correctly,®> must ap- 
ply the law to the facts,°® must conform to the is- 
sues and evidence’? and be based upon all of the 
evidence,°*® must not be confusing or misleading,°® 
argumentative,®® or contradictory,®+ must not as- 
sume the existence of facts not in evidence,®? or in- 
timate an opinion upon the merits of the case.** 
The instructions must not submit to the jury the 
determination of questions of law,®* or, on the oth- 


The in- 


it ete., R: Co., 109 N. C. 358,13 SH 


55. “St. Louis, ete., “KR. Co. wv. Rea, 
(Tex, Civ. A.) 202 SW 812. 

56. Martin v. Butler County R. Co., 
175 Mo. A. 464, 161 SW 631. 


57. See infra Sin tT 2. 
58. Central R..Co. v. Hamilton, 71 
Ga. 461; Kinyon v. Chicago, etc., 


Cory 1s ‘Towa 349, 92 NW 40, 96 AmSR 
382: Schlotzhauer v. Missouri, etc., R. 
Co., 89 Mo. 65; Houston, ete., R. Co. v. 
Rippetoe, (Tex. Civ. A.) 64 "SW 1016. 

59. Ala.—Louisville, ete., R. Co. v. 
Christian Moerlein Brewing Co.,7 150 
Ala. 390, 43 S 723; Western R. Co. v. 
Stone, 145 Ala. 663, 39 S 723; Bates v. 
Louisville, ete., R. Co., 21 Ata atAs 
176, 106 S 394 [certiorari den 214 Ala. 
77, 106 S 395]; Bugg v. Mitchell, 20 
Ala. A. 555, 1038.8) 713: 

Ark.—Arkansas, ete) RaiCosiveisan- 
ders, 69 Ark. 619, 65 SW 428. 

Ga. —Georgia R., ete., Co. v. Partee, 
107 Ga. 789, 33. SE 668; Central of 
Georgia R. Co. v. Francis, 40 Ga. A. 
883, 149 SE 806. 

I1l1—Chicago, ete., R. Co. v. Jones, 
13 Tl. A. 634. 

Ind.—Louisville, ete, R. Co. v. 
Stommel, 126 Ind. 35, 25 NE 863. 

Ind. T.— Missouri, ete.; Rin Cote 
Webb, 6 Ind. T. 280, 97 SW 1010. 

Kan.—Missouri Pac. R. Co. v. Eck- 
el, 49 Kan. 794, 31 P 693. 

Ky.—Maysville, etc., R. Co. v. Shay, 

Sek Ope 2. 

Miss.—Illinois Cént. R. Co. vw. 
Greaves, 75 Miss. 860, 22 S 804. 

Mo.—Montgomery v. Deering South- 
western R. Co., 198 Mo. A. 12, 194 SW 
894; Motch v. Chicago Great ‘Western 
R. Co., 82 Mo. A. 50. 

S. C.—Reeves v. Atlantie Coast 
Line R. Co., 101 S. C. 433, 85 SH'1059. 

Tex.—Gulf, ete., R. Co. v. Hudson, 
77 Tex. 494, 14 SW 158, 

Utah.—Bunnell yv. Rio Grande 
Weekerut R. , Co., 13) Utah 314, .44.P 

Vt.—Wait v. Bennipeten, etc. aR. 
Co., 61 Vt. 268, 17 A. 284 

60. Johnson v. Atchison, ete. Re 
Co., 417. Mo. A. 308, 93 SW 866. 

_61. Roman v. St. Louis-San Frane 
cisco R. Co., 120 Kan, 585, 245 P 115; 
Heiter v. East St. Louis Connecting 
R, Co., 58 Mo. A. 331; Saine v. Mis- 
sourl, ete, RR. Co. Crex, Cly TADasSs 
SW 487. 

62. Louisville, etc., R. Co. v. Pee- 
ples, 136 Ga. 448, 71 SE 805; Johnson 
v. Atchison, etc., R. Co., 117 Mo. A. 
308, 93 SW, 866; "Union Pac. R. Co. v. 
Ogilvy, 18 Nebr. 638, :26 NW 464. 

Assumption of materia) facts in is- 
sue see infra § 1 

63. Texas, am iE. COmmve Kirby 
Tex. A. Civ. Cas. § 564. 

64. Chicago, etc., R. Co. v. Jones, 
13 Ill. A. 634; Carpenter v. Chicago, 


ere., VRs «Coy; 119 Mo. A. 204, 95 SW 
985: Neely v. Charlotte, etc., EimCO:s 
33 S. C. 186, 11 SE 636. 


. 
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er hand, invade the province of the jury in deter- 
The instructions must not 
impose upon defendant a higher degree of care and 
diligence than the rule of ordinary care which the 
law requires,®°* nor restrict defendant’s right to 
defenses open to him under the law,*’ or in stating 
the conditions authorizing a recovery omit any es- 
sential element necessary to establish plaintiff’s 
cause of action,®® as that the negligence shown must 
have been the proximate cause of the injury,®® or, 
on the other hand, authorize a verdict for defend- 
ant upon a finding that certain duties were properly 
performed to the exclusion of other grounds of lia- 
Requested instruc- 
tions’! whieh state the law correctly as to material 
issues which there is evidence tending to support 
should be given,’2 but the refusal of such instrue- 
tions is not error where they are covered by the gen- 
eral charge given,‘*® or are confusing and mislead- 
ing’? or invade the province of the jury.75 
instructions which have no purpose other than to 
aid the jury in weighing the evidence are largely 


mining issues of ‘faet.%® 


bility involved in the case.’° 


65. See infra § 1714. 
66. See cases infra this note. 
[a] Erroneous statements as to 


care required.—(1) All possible care. 
Atlantic Coast Line R. Co. vy. White, 
129 Ga. 668, 59 SE 898. (2) “Did use 
all the means at its command.” At- 
lantic, etc., R. Co. v. Hudson, 123 Ga. 
108, 51 SE 29. See St. Louis, etc., R. 
Co. v. Vincent, 36 Ark. 451. (3) “Ev- 
ery effort.” Savannah, etc., R. Co. v. 
Wideman, 99 Ga. 245, 25 SH 400. (4) 
“Hiverything was done by its agents 
and servants which could have been 
done.” Atlantic Coast Line R. Co. v. 
Waycross Electric Light, ete., Co., 123 
Ga. 613, 51 SE 621. (5) Highest pos- 
sible degree of diligence. Eastern 
Kentucky R. Co. v. Gholson, 8 Ky. Op. 
279. (6) If the injury could have been 
prevented instead of could have been 
prevented by reasonable care. Beat- 
tyville, etc., R. Co. v. Maloney, 49 SW 
545, 20 KyL 1541. (7) “To do all that 
they eould’ to slow up or stop their 
train.’”’ Georgia Southern, etc.,,R. Co. 
v. Jones, 121 Ga. 822, 49 SH 729. (8) 
To find for plaintiff unless the injury 
erage “unavoidable.” Yazoo, etce., R. 
Co. Wright, 78 Miss. 125; 28 S "806. 
(9) “positive ‘mesconduct or careless- 
ness.” Central of Georgia R. Co. v. 
Williams, 200 Ala. 73, 75 S 401. (10) 
“Without aay OS ibe tae Sper Hy Louis- 
ville, etc., v. Rhoads, $0 SW 
219, 28 yi “692. 

67. Central of Georgia R. Co. v. 
Stiles, 139 Ga. 49, 76 SE 570. 

68. Louisville, etc., R. Co. v. Mertz, 
149 Ala. 561, 43 S 7; Brentner v. Chi- 
cago, etc., R. Co., 68 Iowa 530, 23 NW 
245, 27 NW 605; Montgomery v. Wa- 
bash, ete,, R. Co., 90 Mo. 446, 2 SW 
409; Henson v. St. Louis, ete., R. Co., 
34 Mo. A. 636; San Antonio, etc., R. 
Co. v. Stewart, (Tex. Civ. A.) 146 SW 


598. 
69. Louisville, etc., R. Co. v. Chris- 
tian Moerlein Brewing Co., 150 Ala. 


390, 43 S 723; Louisville, etce., R. Co. 
v. Mertz, 149 Ala. 561, 43 S 7; Bugg 
v. Mitchell, 20 Ala. A. 555, 103 S 713; 
Prosise v. Missouri Pac. R. Co., (Mo. 
A.) 238 SW 503; San Antonio, etc., R. 
ae v. Stewart, (Tex. Civ. A.) 146 SW 

70. Southern R. Co. v. Reaves, 129 
’ Ala. 457, 29 S 594; Ohio, etc., R. Co. v. 
Stribling, 38 Ill. A. 17; Louisville, 
ete., R. Co. v. Suddoth, 70 Miss. 265, 
12 S 205; Carlton v. Wilmington, etc., 
R. Co., 104_N: C. 365, 10.SH 516. 

71. Requests for instructions gen- 
erally see Trial [38 Cyc 1690 et seq]. 

72. Louisville, etc., R. Co. v. Stom- 
mel, 126 Ind. 35, 25 NE 863; Midgett 
v. St. Louis, etc., R. Co., 124 Mo. A. 
540, 102 SW 56; St. Louis Southwest- 
ern R. Co. v. Cox, (Tex. Civ. A.) 248 
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So also 


SW 1101; St. Louis, ete., R. Co. 
Knowles, (Tex. Civ. A.) 171 SW 24h. 

73. Buckman y. Missouri, etc., R. 
Co.; 100) Mo: As 3.0; 7320S W 270; Hos- 
kins v. Chicago, etc., RConwy9 "Mo. A. 
96; Missouri, etc., R. Co. ws ‘Cassinoba, 
44 Tex. Civ. A. 625, 99 SW 888; In- 
ternational, etc., Re Coil v. Barton, 
(Tex. Civ. A.) 54 SW 797; Texas, etc., 
Bee: v. Mitchell, 2 Tex. A. Civ. Cas. 
§ 373. 

Harmless error see infra § 1728. 

74, Southern R. Co. v. Hobson, 4 
Ala. A. 408, 58 S 751. 

75. See infra § 1714. 

76. Taylor v. Chicago, etc., R. Co., 
76 Iowa 753, 40 NW 84. 

Texas, etc., R. Co. v. Billings- 
(Tex. Civ. A.) 37. SW 27. 

Quanah, etc., R. Co. v. Price, 
(Tex. Civ. A.) 192 SW 805; Ft. Worth, 
etc., R. Co. v. Chisholm, (Tex. Civ. A.) 
146 SW 988. 

79. Morrison v. Chicago, ete., R. 
Co., 117 Iowa 587, 91 NW 793; Terry 
v. Missouri Pac. R. Co., 77 Mo. 254; 
Williams v. Missouri Pac. R. Co., 74 
Mo. 458; Moore ‘'v. Missouri Pac. R. 
Co., 73 Mo. 438; Reed v. Chicago, etc., 
R. Co., 112 Mo. A. 575, 87 SW 65. 

[a] Clerical error.—Misuse of the 
word “fenced’? for “unfenced” in an 
instruction in an action against a rail- 
road for killing plaintiff's colt by 
failure to provide proper fences and 
eattle guards is not ground for re- 
versal, where the instruction as ‘a 
whole is not misleading. Dorsey v. 
Chicago; ete, R. Co. 175. Mo; A.150; 
157 SW 1065. , 

80. See case infra this note. 

[a] Proximate and remote cause. 
—The instruction should distinguish 
between a direct and remote connec- 
tion between the want of a fence and 
the injury complained of, and it is er- 
ror to instruct that plaintiff should re- 
cover if the jury find a ‘‘clear connec- 
tion’? between the one and the other, 
Since they might find a clear connec- 
tion and yet one so remote as not to 
furnish a legal ground of liability. 
Holden v. Rutland, etc., R. Co., 30 Vt. 


297. 
See Trial [38 Cyc 1612 et seq]. 

82. Ala.—Georgia Cent. R. Co. v. 
Main, 143 Ala. 149, 42 S 108. 

Ark,—Missouri Pac. R. Co. vy. 
Mitchell, 170 Ark. 689, 280 SW 627. 

Cal.—Boyd v. Southern California 
Re Col, 126)" Cal sb7i5 968) a v0a6: 

Colo.—Robinson y. Denver, etc., R. 
Co.. 24 Colo. 98. 49 P 37, 

Ga.—Louisville, etc, R. Co. v. 
Biggs, 141 Ga. 563, 81 SE 900; Central 
of Georgia R. Co. v. Francis, 40 Ga. 
A. 383, 149 SE 806. 

Ill.—Chicago, etc. R. Co. vy. Jones, 
13 Ill. A. 634. 
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discretionary with the court, and where the court 
might rightfully have thought such instructions un- 
necessary, it will not be held error to refuse them.’® 
Where there is evidence as to the value of the ani- 
mal at different times, it is error if the instructions 
fail to restrict the damages to its value at the time 
of the injury,*? or if they permit the jury to include 
improper elements of damage.‘® 

Inexactness of phrasing does not invalidate ‘the 
instruction provided that, as given and when con- 
sidered with the evidence, it states a correct rule of 
law, and in a form to be correctly understood by the 
jury,” but if the inexactness results in an inac- 
curate statement of the rule, the instruction is held 
erroneous in law.*° 

[§ 1713] (2) Conformity to Issues and Evidence. | 
Following the general rule,*! the instructions must 
conform to, and be limited by, the issues made by 
the pleadings and evidence,*? and it is error to sub- 
mit to the jury issues not presented by the plead- 
ings,’* or not supported by the evidence.** 
material matter properly presented by pleadings and 


But 


Ind.—Guard v. paki J @tG,, ke 
Co.,; (A.) 171 NE 2 

Iowa.—Dunn y. Ocoee. ete., R. 
Co., 58 Iowa 674, 12 NW 734. 


Kan.—Wichita, ete., R. Co. v. Hart, 
tesan VA. ibb4. 51) “P9320 

Miss.—Richmond, ete. R. Co. vy. 
Chandler, 13 S 267. 

Mo.—Roberts v. Chicago, R. 
Co., 119 Mo. A. 372, 94 SW 8388. 

Nebr.—Union Pac. R. me v. Ogilvy, 
18 Nebr. 638, 26 NW 464 

Okl.—Gulf, ete., R. Co. v. Harpole, 
111 Okl. 301, 239 'P 609. 

Tex.— Gulf, ete., R. Co. v. Cash, $ 
Tex, ©ly. 2A." 569, 28 SW 387 

[a] Where action is for careless- 
ness in running, conducting, and di- 
recting a train and not for the failure 
properly to equip the road, it is error 
to instruct the jury that they may 
consider the condition of the brakgs. 
AERA etc., R. Co. v. Magee, 60 Ill. 


83. Missouri Pac. R. Co. v. Mitch- 
‘ell, 170 Ark. 689, 280 SW 627; Chica- 
go, etc., R. Co. v. Wells, 42 Tas, Ae 26; 
Chicago, etec., R. Co. v. Jones, 13 TIA 
634; Houston, etc., R. Co. v. Terry, 42 
Tex. 451; Gulf, ete., Ry. Co. vs Cash, 
8 Tex. Civ. A. 569, 28 SW 387. 

[a] Issues presented by pleadings: 
as Petition alleging negligence jus- 
tifies submission of breach of statu- 
tory duty to maintain lookout at 
crossings. Kansas City Southern R. 
Co. v. Whitley, 139 Ark, 255, 213 SW 
369; Seaboard Air-Line R. Co. v. Jen- 
nings, 9 Ga. A. 744, 72 SE 188. (2) 
Petition alleging negligence justifies 
submission of violation of speed or- 
dinance even though ordinance is not 
pleaded. louisville, ete., R. Co. v. 
Christian Moerlein Brewing Co., 150 
Ala. 390, 43 S 723. (3) Petition alleg- 
ing removal of fences justifies sub- 
mission of removal of wing fences. 
Bacus v. Chicago, ete., R. Co., (lowa) 
118 NW 751. (4) Petition alleging 
that defendant’s servants failed to 
stop train justifies charge on rate of 
speed. Brown vy. Sioux City, ete., R. 
Co., 94 Iowa 309, 62 NW 7387. (5) Pe- 
tition alleging that defendant suffered 
fence ‘‘to be and remain insecure, rot- 
ted down and out of repair,” justifies 
charge that defendant is liable if 
fence through which animal escaped 
was “defective, insecure and insuffi- 
ecient to turn stock.” Lainiger v. 
Bapess City; etc. RovCo. 41 wows 


84. Cal.—Boyd v. Southern Cali- 
fornia R..Co., 126 Cal. 571, 58 P 1046; 

Colo.—Atchison, ete., R. Co. v. Ad- 
cock, 38 Colo. 369, 88 P 180. 

Ga.—Alabama Great Southern R. 
or v. Conner, 38 Ga. A. 738, 145 SE 
rae 


etc., 
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For later cases, developments and changes in the law see’ cumulative Annotations, same title, page and note number, 
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evidence should be submitted to the jury,®® and it 
is error for the court to withdraw it from them,*® 
and a request for an instruction having that effect 
But an issue of fact not in 
dispute between the parties need not be presented 
It is error for the court to refuse to 
if requested that, where particu- 
lar acts of negligence or a particular ground of la- 
bility is alleged, there can be no recovery on other 


is properly refused.** 


to the jury.*§ 
instruet the jury 


grounds. sh 


{§ 1714] (8) Invading Province of Jury. Fol- 
lowing the general rule,®® in actions of this char- 
acter the instructions of the court must not invade 
the provinee of the jury,®! as by telling them that 


TIll.— St. Louis, ete., R. Co. v. Nel- 
son, 41 Ill. A. 606; Chicago, ete., R. 
Co. v. Jones, 13 ll. A. 634. 

Iowa. —Croddy v. Chicago, ete., R. 
Co., 91 Iowa 598, 60 NW 214. 

Ky.—Louisville, ete., R. Co. v. Wil- 
son, 156 Ky. 657, 161 SW 513. 

Miss.—Richmond, ete, R. Co. v. 
Chandler, 13 S 267. 

Mo.—Little v. Butler County R. Co., 
139 Mo. A. 50, 120 SW 695; Sweeney 
Vewom monisgmete.,. Ro "Co. +38, io. A: 
154. 

Ok1.—Gulf, ete., R. Co. v. Harpole, 
111 Okl. 301, 239 P 609. 

Tex. — Gulf, etc., R. Co. v. Simpson, 
41 Tex. Civ. A. 1255, 91 SW 874; Mis- 
souri, etc., R. Co. v. Kennedy, 33 Tex. 
Civ. A. 445, 76 SW 943; Gulf, etc., R. 
oe v. Cash, 8 Tex. Civ. A. 569, 28 SW 

he 

[a] Cause of injury.—(1) Evi- 
dence that the horse ran into the train 
will not support an instruction based 
on pleading that the train ran into the 
horse. Rhinehart v. St. Louis, etc., 
R. Co., 129 Mo. A. 168, 108 SW 103. 
(2) If there is no evidence that the 
animal was killed by a train, an in- 
struction is erroneous which makes 
the railroad company liable if the 
conductor in charge of its train failed 
to stop the train or sound the whistle. 
Richmond, etc., R. Co. v. Chandler, 
(Miss.) 13 S 267. (3) Refusal to 
charge that defendant would not be 
liable if the proximate cause was the 
breaking of the lock chain on the 
wagon was not erroneous where the 
evidence showed that, although the 
chain broke, the driver had the team 
under control before he attempted to 
cross. Louisville, ete., R. Co. v. Wil- 
son, U56> Kyi 657, 164 SW 513. (4) 
There is no error in not submitting to 
the jury an issue as to the condition 
of a crossing, although it is shown to 
be defective, where there is no evi- 
dence that the animal was injured at 
the crossing or by reason of its con- 
dition. Croddy v. Chicago, etc., R. 
Co., 91 Iowa 598, 60 NW 214. 

85. Ala.—Bugg v. Mitchell, 20 Ala. 
Beep oO eLOs S713. 

Ark.—Kansas ae. Southern R. Co. 
v.-Dyer, 234 SW 5 

Ind. ri ee ” ete., Rey Cow: 
Baughn, 70 Ind. A. 333, 123 NE 422. 

Iowa.—Kinyon v. Chicago, eter Ry 
ae 118 Iowa 849, 92 NW 40, 96 AmSR 

2 

Ky.—Chesapeake, etc., R. Co. v. 
Grigsby, 131 Ky. 363, 115 SW 237. 

Mich.—Jebb v. Chicago, ete:, KR: Co:, 
67 Mich, 160, 34. NW 538. 

Miss.—Windham v. gee etc., R. 
Co., 145 Miss. 696, 110 S 44 

colt: —Quinn Vv. eens ont etc., R. 

(A.) 193 SW 933. 

ales —Briegel v. Union Pac. R. Co., 
112 Nebr. 398, 199 NW 555. 

N. D.—Reinke v. Minneapolis, etce., 
R. Co., 23 N. D. 182, 185 NW 779. 

Okl.—Mills v. Williams, 87 Okl. 
190, 209 P 771; Mills v. Stewart, 87 
OkI. 189, 209 P 770. 

Pa.—Baughman v. Shenango, 
®, Co., 92 Pa.335, 37% AmR. 690 

86. Iowa. —Kinyon v. Chicago, etc., 
R. Co., 118 Iowa 349, 92 NW 40, 96 
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denee.?® 


Proof? 


{§ 1715] (4) Presumptions 
—(a) In General. 
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certain acts do or do not constitute negligence.®? 
And so instructions must not assume the existence 
of material facts in issue,®* unless established by 
undisputed evidence.°* 
inferences of fact from the evidence,®® or pass upon 
the credibility of witnesses or the weight of evi- 


Instructions must not draw 


and Burden - of 
Pursuant to the general 


rule,?® the court must correctly instruct the jury 


lead them.? 


AmSR 382. 

Ky.—Chesapeake, ete., R. Co. v. 
Grigsby, 131 Ky. 363, 115 SW 237. 

Miss.—Windham v. Mobile, etec., R. 
Co., 145 Miss. 696, 110 S 441. 

N. De oko v. Minneapolis, etc., 
Re COs Zo IN. LoapelsonN WW vio = 


Pa.—Baughman vy. Shenango, etc., 
R. Co., 92 Pa. 335, 37 Am 690: 
87. Bugg v. Mitchell, 20 Ala. A. 


555, 103 S 713; Nelson v. Missouri 
Pac. RJ, Coy-1712 Ark 1053) 292. Siw 
120; Holloman v. Missouri Pac. R. 
Co., 170 Ark. 573, 280:SW 22; Jebb v. 
Chicago, etc., R. Co., 67 Mich. 160, 
34 NW 538. 

[aj Failure to maintain fence.— 
In an action based upon a failure to 
keep fences in repair where the ani- 
mal was killed on a public crossing 
but plaintiff claimed that it got there 
by reason of defendant’s failure prop- 
erly to fence its tracks, it is proper to 
refuse to instruct the jury that if the 
animal was struck on the highway 
plaintiff could not recover, since it ex- 
cludes the idea that defendant’s negli- 
gence might have been the cause of 
the animal being on the highway or 
contributed to its being there. Jebb 
v. Chicago, etc., R. Co., 67 Mich. 160, 
34 NW 5388. 

88. See case infra this note. 

[a] Ownership of animal.—Where 
the injury is admitted and defendant 
pleads a tender of payment, such plea 
is a sufficient admission of plaintiff's 
ownership of the animal. Scott v. 
Chicago, etc., R. Co., 78 Iowa 199, 42 
NW 645. 

89. Mobile, etc.; R. Co. v. Ladd, 92 
Ala. 287, 9S 169; White v. Utica, etc., 
Re Gox, 15 eune CN, Yo) ps3. 

90. See Negligence § 909 note 96; 
Trial [38 Cyc 1641 et seq]. 

91. Ala.—Alabama Great Southern 
R. Co. v. Roebuck, 76 Ala. 277; Mem- 
phis, ete., R. Co. v. Lyon, 62 Ala. 71; 
Memphis, etc., R. Co. v. Bibb, 37 Ala. 
699. 

Cal.—Boyd v. Southern California 
Ri Co.,-126 Cal. bit, 58 —P 1046. 

Ga.—Southern R. Co. v. Sheffield, 
127 Ga. 569, 56 SE 838. 

Ida. —Kerby v. Oregon Short Line 
R. Co., 45 Ida. 636, 264 P 377. 

Ill.—-Chicago, etc., R. Co. v. Bunker, 
81 Ill. A. 616. 

Ind.—Louisville, igh) AGO i¢, 
Stommel, 126 Ind. a5. Pry NE 863. 

Iowa. — Kinyon Vi Chicago, ete:, Ri: 
Co., 118 Iowa 349, 62 NW 40, 96 AmMSR 

382. 

Minn.—Evans v. St. Paul, ete, R. 
Co., 30 Minn. 489, 16 NW 271. 

Mo.—Scnoonover v. St. Louis, etc., 
R. Co., 207 Mo. A. 489, 233 SW 489. 

S. C.—Griffith v. Atlantic Coast Line 
R. Co., 82 S. C. 252, 64 SH 222. 

Tex:—Texas, etc, R. Co. v. Kirby, 
1 Tex. A. Civ. Cas. § 564. 

Va.—Richmond, etc., R. Co. v. Noell, 
86 Va. 19, 9 SE 473. 

92. Louisville, etc., R. Co. v. Biggs, 
141 Ga. 562, 81 SE 900; Atlanta, etc., 
RSACOe. SV: Hudson, 123 Ga. 108, 51 SE 
29. 

[a] Requests properly refused: 
(1) That running a train at thirty 
or forty miles per hour constitutes no 


upon the law as to presumptions and burden of 
proof®® and in terms which will not confuse or mis- 
The instruction need not refer in ex- 
press terms to the burden of proof if it is so worded 


element of negligence. 
etc., R. Co. v. Stommel, 126 Ind. 35, 
25 NE 863. (2) That the inspection 
of a fence every two days was a suffi- 
cient exercise of diligence. Evans v. 
St. Paul, etc., R. Co., 30 Minn. 489, 16 
NW 271. (3) That under the circum- 
stances shown the accident was un- 


Louisville, 


avoidable. Selma, ete, R. Co. v. 
Fleming, 48 Ga. 514. (4) What par- 
ticular acts a railroad should or 


should not omit in approaching a pri- 
vate crossing. Georgia R., etc., Co. 
v. Wheeler, 6 Ga. A. 746, 65 SE 719. 

93. Louisville, ete. > Bie Co, aa 
Christian Moerlein Brewing Co., 150 
Ala. 390, 43 S 723; Chicago, etc., R. 
Co. Vv. Jones, 13 Ill. A. 634; Kinyon Vv. 
Chicago, ete., R. Co., 118 Towa 349, 92 
NW 40, 96 AmSR 382; Richmond, ete., 
R. Co. v. Noell, 86 Va. 19} 9S 473. 

Assumption of facts not in evidence 
see supra § 1712. 

94. Ludtke v. ese oo Re Co; 
(Tex. Civ. A.) 1832 SW 3 

95. Memphis, ete., R. Tes v. Bibb, 
37 Ala. 699. 

96. Boyd v. Southern California R. 
Co., 126 (al.-571, 58 P 1046; Louis- 
ville, etc., R. Co. v. Stommel, 126 Ind. 
35, 25 NE ee Texas, etc., ’R. Co. v. 
Kirby, 1 Tex. A. Civ. Cas. § 564: Rich- 
mond, ete., R. Co. v. Noell, 86 ‘Va. 19, 
9 SE 473. 

[a] Positive and negative testi- 
mony.—It is proper to refuse to in- 
struct the jury that the positive testi- 
mony given by one witness is entitled 
to more weight than the negative tes- 
timony given by another. Louisville, 
etc., pe Co. v. Stommel, 126 Ind. 35, 25 
NE 86 
eo aenaraly see supra §§ 1630- 

98. See Negligence § 940. 

99. See cases infra this note. 

[a] Instructions held correct: 
(1) Burden on plaintiff to show where 
animal was injured. Croddy v. Chi- 
cago, etc., R. Co., 91 Iowa 598; 60 NW 
214. (2) Damage done prima facie 
evidence of defendant’s negligence. 
Southern R. Co. v. Murray, 91 Miss. 
546, 44 S 785. (3) No presumption of 
negligence against defendant merely 
by reason of the fact that the horses 
went on the right of way through the 
gate, and the burden is on plaintiff 
to show that the gate was insufficient 
to turn stock when properly closed, 
and because thereof the horses of 
plaintiff went through the_ gate. 
Kreeb v. Lake Hrie, etc., R. Co., 211 
Ill. A. 630. 

[b] Instruction held erroneous.— 
Burden on defendant to prove its 
pleas. Chicago, ete., R. Co. v. Mertz, 
(Ala.) 43 S 7. 

[ec] Request properly refused.— 
The burden is on plaintiff to show 
that the injury was not due to un- 
avoidable accident. Western .R. Co. 
v. McPherson, 146 Ala. 427, 40 S 934. 

1. See cases infra this note. 

{a] Instructions held misleading: 
(1) That defendant to excuse itself 
after the establishment of a presump- 
tion of negligence must show absence 
of negligence proximately contribut- 
ing to the injury as failing to 
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that the jury could not fail to understand the law 
upon the subject,? as where the instruction states the 
rule in terms referring to credibility of plaintiff’s 
and defendant’s witnesses. 

[§ 1716] (b) From Proof of Injury under Stat- 
ute. Where, by statute, proof of the injury is prima 
facie evidence of the railroad’s negligence,* an in- 
struction is erroneous which places the burden of 
proving negligence on plaintiff,> and-a request for 
an instruction to that effect is properly refused.® 
In such eases it is proper to instruct the jury that, 
if they are satisfied by a preponderance of the evi- 
dence of the fact of injury by defendant’s train, de- 
fendant is prima facie negligent,’ and that the bur- 
den is on defendant to show facts exculpating it 
from liability,’ qualifying it, whenever the terms of 
the statute make it necessary, by enumerating the 
places at some one of which the injury must have 
occurred to make the presumption operative.® In 
such ease an instruction that, if defendant’s train in- 
jured plaintiff’s cattle, a verdict for plaintiff should 
be given is not erroneous where defendant offered 
no proof in rebuttal of the statutory presumption.?° 
But where all the facts and circumstances surround- 
ing the injury are in evidence, it is proper to in- 
struct, after stating the law as to the burden of 
proof, that the jury will determine the case from the 
evidence and not upon the statutory presumption of 
negligence,!?_ and that the burden then rests on 
plaintiff to establish defendant’s negligence by a pre- 
ponderance of proof,!? although it has been held in 
some jurisdictions that the burden still rests on de- 
fendant to overcome inferences of negligence from 
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the fact of killing which the statute warrants.** 
An instruction that if, in such ease, the animal was 
killed without negligence on the part of defendant, 
plaintiff cannot recover, is proper.t* Where the 
evidence discloses a possible killing by any one of 
several trains but plaintiff does not submit proof as 
to which train caused the death, the court should, in 
its instruction, apply the law to the evidence relating 
to each train,® and an instruction permitting a re- 
covery for the killing of the stock by trains as to 
which the statutory presumption of negligence had 
been overcome was erroneous,?® and a refusal of a 
request for an instruction to find for defendant if 


the stock was killed by the train which was shown to 
_ have been operated with due care is also erroneous.** 


In the absence of a request to do so, a failure of the 
court to specify the manner and means of overcom- 
ing the presumption is not error.+® 

[§ 1717] (5) Fences and Cattle Guards—(a) In 
General. In actions based upon the statutory labil- 
ity of railroad companies for failure to construct 
and maintain fences and cattle guards,1® an in- 
struction is erroneous which lays down a rule of 
liability different from that prescribed by the stat- 
ute,2° or which in stating what must be found to 
authorize a recovery omits any essential element 
necessary to establish plaintiff’s cause of action un- 
der the particular statute,?+ such as the dufy of de- 
fendant to fence at the place in question,*? the 
necessity that the animal shall have come upon the 
track at a place where the company should have 
fenced and had neglected to do so,?* or at the place 
where the company had permitted its fence to become 


hypothesize that the injury’ happened 
at one of the places or under the con- 
ditions mentioned in the_ statute. 
Louisville,, etce., R. Co. v. Christian 
Moerlein Brewing Co., 150 Ala. 390, 
43 S 723. (2) That the injury caused 
by a train operated in violation of the 
speed ordinance is presumed to have 
been done by defendant’s negligence, 
as ignoring other evidence. Chicago, 
etc., R. Co. v. Zerbe, 110 Tl. A. 171. 
(3) That the jury should render a 
verdict in favor of the party in whose 
favor the evidence preponderates, 
where the evidence was not such as 
to shift the burden on to defendant. 
Missouri, etce., R. Co. v. Kennedy, 33 
. Tex. Civ. A. 445, 76 SW. 943. (4) 
That, where an animal is killed by a 
train operated at a speed in violation 
of a municipal ordinance, it shall be 
presumed to*have been done by the 
negligence of the company as leading 
the jury to suppose that the presump- 
tion was conclusive instead of a mere 
prima facie presumption. Chicago, 
etc., R. Co. v. Haggerty, 67 Ill. 113. 
[b] Requests properly refused: 
(1) That the question for the jury to 
decide is not alone whether the stock 
was killed and injured by defendant, 
but before the jury can find for plain- 
tiff they must be reasonably satisfied 
from the evidence that the injury and 
killing were caused by defendant’s 
negligence, and the burden of proving 
such negligence is on plaintiff, and is 
not to be presumed from the fact of 
the injury as argumentative and mis- 
leading. Nashville, ete. R. Co. v. 
Garth,—155 Ala. 311, 46 S 583. (2) 
That. the mere fact that plaintiff's 
dog was injured creates no presump- 
tion of negligence on the part of de- 
fendant’s servants or agents, in view 
of statutory presumption. 'Tennes- 
see, etc., R. Co. v. Daniel, 200 Ala. 600, 
On oes 
2. Scott. v. Chicago, .ete., R..Co.,. 78 
Iowa 199, 42 NW 645; Dunn y. Chi- 
(cago, etc., R. Co., 58 Iowa 674, 12 N'W 


734, j 

3. See case infra this note. 

fa] It is not error after instruct- 
ing the jury that if they believe de-: 
fendant’s evidence they must find for 
defendant also to charge at the in- 
stance of plaintiff that they are not 
obliged to find for defendant at all 
events, and, if they do not believe the 
evidence tending to acquit defendant 


‘of negligence, they may find a verdict 


for plaintiff, since the credibility of 
defendant’s witness is a question for 


‘the jury. Alabama Great Southern R.: 


Co. v. Moody, 92 Ala. 279,99 S 238. 

4 See supra § 1632. 

5. Troutwine v. Louisville, ete., R. 
Co., 105 SW 142, 32 KyL 5. 

6. Southern R. Co. v. Freeman, 16 
Ala. A. 687, 81 S 135. 

7 Southern R. Co. 'v. Murray, 91 
Miss. 546, 44 S.785; Goode v. South- 
ern R. Co., 118 -S. C..453, 111 SE 876. 

8. Ala.—Southern R. Co. v. Blank-. 
enship, 194 Ala. 368, 70 S 132 [certio- 
rari den 14 Ala. A. 261, 69 S 591]. 

Ark.—Arkansas, ete., R. Co. v. 
Mcrse, 124 Ark. 376, 187 SW 169; 
Fenton v. De Queen, etc., R. Co., 102 
Ark, 386, 144 SW 192; St. Louis, etce., 
eee’ v. Ewing, 85 Ark. 53, 107 SW 

Ga.—Louisville, ete., R. Co. v. Biggs,’ 
141 Ga. 562, 81 SE 900; Southern R. 
Co, v. Sheffield, 127 Ga. 569, 56 SE 838; 
Georgia, etc., R. Co. v. Spivey, 14 Ga. 
A. 157, 80 SE 678. 

Miss.—Southern R. Co. v. Hays, 78 
Miss. 319. 28 S 939; Louisville. ete., 
Ri Con ve Smithy 6u Missi 15.07, S220 2: 

S. C.—Fuller v. Port Royal, etc., R. 
€o.,+24 ‘SioCure2e 

9. Western R. Co. v. McPherson, 3 
Ala. A. 380, 57 S 396. 

10. Central of Georgia R. Co. v. 
Williams, 200 Ala. 78, 75 S 401. 

11. Hamlin vy. Yazoo, etc., R. Co.,: 
72 Miss. 39, 16 S 877. 

12. McNair v. Norfolk, ete., R. Co., 
190 N. C. 8538, 129 SE 410; Ferrell v. 
Norfolk Southern R. Co., 190 N. C. 126, 


|.Co., 58 Iowa 622, 12 NW 619; 


129 SBE 155. 

13. See supra § 1632. 

14. Midland Valley R. Co. v. Skin- 
ner,.99 Ark. 370, 138 SW 969. 

15. Reinke v. Minneapolis, ete., R. 
Co., 23 N. D. 182, 135 NW 779. 

16. Reinke v. Minneapolis, etc., R. 
Co., supra. 

17. Columbus, etc., R. Co. v. Nye, 
139 Miss. 295, 104 S 90. 

18. Atlantic Coast Line R. Co. v. 
Paulk, 33 Ga. A. 298, 125 SE 865. 

19. See supra § 1470. 

20. Brentner v. Chicago, etce., 


R. 
ene 68 Iowa 530, 283 NW 245, 27 NW 


21. See cases infra notes 22-27. 
22. Smith v. Kansas City, etc., R. 
Mum- 
powen v. Hannibal, ete., R. Co., 59 Mo. 


{a] In village having ceased to 


‘function.—An instruction that, if for 


years a village had ceased to elect offi- 
cials or exercise other acts as such, 
defendant could not justify failure to 


|| fence is erroneous for failure to in- 


clude the requirement that it must 
have been apparent to an ordinary ob- 
server that the village would not re- 
sume its corporate functions. Hold- 
away v. St. Louis-San Francisco R. 


Co., (Mo. A.).269 SW 641. 


23. Henson v. St. Louis, ete., R. 
Co., 34 Mo. A. 636; Hungerford v. 
Syracuse, etc,, R. Co., 46 Hun 339, 12 
NYSt 204; International, ete., R. Co. 
v. Erwin, (Tex. Civ. A.) 67 SW 466. 

fa] Entry through open gate.—(1) 
Where the evidence tends to show an 
entry through an open gate which it 
was not the duty of defendant to keep 
closed, an instruction is erroneous 
which authorizes the jury to find for 
plaintiff without negligence in the op- 
eration of the train if the fence was 
defective, although the animal en- 
tered through the gate. Internation- 
al, etc., R. Co. v. Erwin, (Tex. Civ. A.) 
67 SW 466. (2) Where there is no evi- 
dence of either actual or constructive 
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defective,?* that the animal must have been running 
at larg» where the statute so provides,*® that the 
injury was due to collision with the train, where the 
statute so provides,?® and that the failure to fence 
must have been the cause of the injury.?7 
it is alleged that the road was not properly fenced 
and there is evidence tending to support the allega- 
tions, it is proper to charge that to entitle plaintiff 
to recover it is not necessary to find negligence in 
Whether the place in 
question was one which defendant was required by 
the statute to fence is.a question of law and should 
not be submitted to the jury;°° nor should the ques- 
tion of proper location of a cattle guard be submitted 
where the undisputed evidence establishes its loca- 
tion- at the point required by the statute.®° 
where there is no statute requiring railroad com- 
panies to fence,*! the court should, if requested, in- 
struct the jury that it is not the duty of the railroad 


the operation of the train.?§ 


notice on the part of defendant that 
the gate was open, it is error to refuse 
to instruct the jury that, if the ani- 
mal came upon the track through the 
gate, defendant is not liable. Hunger- 
ford v. Syracuse, ete., R. Co., 46 Hun 
339, 12 NYSt 204. 

24. Ft. Worth, etc., R. Co. v. Wor- 
sham, 47 Tex. Civ. A. 350, 105 SW 853. 


25. Brentner v. Chicago, etc., R. 
oe 68 Iowa 530, 23 NW 245, 27 ‘NW 
26. Texas, etc., R. Co. v. Pate, (Tex. 


Civ. A.) 113 SW $94. 

27. Montgomery v. Wabash R. Co., 
90 Mo. 446, 2 SW 409; Ridenore v. 
Wabash, ete., R. Co., 81 Mo. 227. 

28. Galveston, etc., R. Co. v. Wal- 
ter, (Tex. Civ. A.) 25 SW 163. See 
also supra § 1471. 

29. See supra § 1703. 

80. Houston, etc., R. Co. v. White, 
49 Tex. Civ. A. 582, 108°SW 971. 

31. See supra § 1469. 

32. Gulf, etc., R. Co. v. Ellidge, 49 
Fed. 356, 1 CCA 295. 


83. See supra §§ 1712-1716. 

34. See cases infra this note. 

[a] Instructions held correct: (1) 
Authorizing a recovery upon the 


ground that the road was not fenced 
at the place in question, where the 
evidence shows that the accident oc- 
curred upon a public crossing. Gulf, 
etc., R. Co. v. Simpson, 41 Tex. Civ. A. 
125, 91 SW 874. (2) Not instructing 
as to whether a fence would be 
dangerous to employees where plain- 
showed that a fence could 
have been built within six feet from 
the rails without encroaching upon 
a parallel road, and defendant rail- 
road did not undertake to show 
that a fence so built would be dan- 
gerous to employees. Dabbs v. Kan- 
sas City Southern R. Co., (Mo. A.) 202 
SW 276. (3) On liability on an un- 
fenced track at a place not a public 
crossing, where such facts are pleaded 
and in evidence. Collins v. Metropoli- 
tan St. R. Co., 157 Mo. A. 619, 188 SW 
697. (4) Requiring the jury to find 
that the cow entered on the track and 
right of way by reason’ of insufficient 
cattle guards, and that the point at 
which she was killed was not a public 
erossing, or within the switch limits 
of a station or incorporated town or 
village, in order to find for plaintiff 
where the evidence showed that the 
cow went on the track at a crossing. 
Stepp v. St. Louis. etc.,,R. Co., 124 Mo. 
A. 644, 101 SW 1150. 

fb] Request improperly refused. 
—Failure to instruct that twenty 
years’ user would make a road a pub- 
lic highway in an action for the death 
of a cow ona right of way when no 
eattle guard was placed at the cross- 
ing, where there was evidence of such 
user. Guard v. Cleveland, ete., R. Co., 
(Ind. A.) 171 NE 209. 

{c]; Instructions held~ erroneous: 
(1) Defining defendant’s duty with re+ 
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to do so.®2 


But where 


But 
is defined ;*? 


spect to the appropriateness of fences 
voluntarily constructed by it, where 
there is no evidence that defendant 
built, maintained, or exercised any 
control over the fences shown to exist. 
Robinson vy. Denver, ete., R.~Co., 24 
Colo. 98, 49 P 37. (2) Holding defend- 
ant liable because its track was not 
fenced at the place in question if the 
complaint charges only negligence in 
the operation of the train. Gulf, etc., 
R. Co. v. Anson, (Tex. Civ. A.) -82 sw 
785... 3) Submitting to the jury an 
issue as to defendant’s nedligence in 
failing to construct cattle guards, 
where there is no evidence that such 
failure caused or contributed to the 
injury complained of. McGill v. 
Minneapolis, etc., R. Co., 113 Iowa 358, 
85 NW 620. 

[d] Requests properly refused: 
(1) In the absence of evidence of neg- 
ligence, where the action was to re- 
cover for injuries to a horse struck by 
a train at a point where the railroad 
Was required to _ fence. Brown v. 
Quincy, etc., R. Co., 127 Mo. A. 614, 
106 SW 551. (2) On the impractica- 
bility of fencing at the place in ques- 
tion, where there was no evidence 
tending to prove that a fence could 
not ‘have been constructed and main- 
tained there. Wichita, ete., R. Co. v. 
Hart, 7.Kan, A. 554, 51 P. 932. 

35. Schlotzhauer v. Missouri, 
R. Co., 89 Mo. A. 65. 

36. See cases infra this note. 

[a] Instructions held misleading: 
(1) As to the statutory liability for 
failure to fence when the injury was 
received in defendant’s switch limits, 
since the statute does not apply to 
such places. Missouri, ete.. R. Co. v. 
Coleman, (Tex. Civ. A.) 46 SW. 371. 
(2) Authorizing a verdict for plaintiff 
as authorizing a verdict against the 
company, although the cattle were 
killed at places where it was not 
bound to fence. Ft. Worth, etc., R. 
Co. v..Decatur Cotton Seed Oil Co., 
(Tex. Civ. A.) 179 SW 1104. (3) Based 
on the hypothesis of entry through a 
defective fence, where it is conceded 
that the animal came upon the track 
over the cattle guards and the ques- 
tion is as to their sufficiency. Motch 
v.. Chicago Great Western R. Co., 82 
Mo. A. 50. (4) That if the company 
“had no right” to fence at the place in 
question, then plaintiff to recover 
must show negligence, the proper 
form betng that, if the company “was 
not required” to fence, ete., the jury 
would probably understand that, al- 
though the company was not required 
to fence yet, if it had a right to do 
so, it would be liable irrespective. of 
other acts of negligence. Southern 
Kansas City, ete., R. Co. v. Cooper, 32 
Mex, Civ: Ax 592. 75 SW 328. 

fb]. Instructions held not mislead- 
ing: (1) That defendant was not re- 


ete., 


| quired to fence such portions of its 


track between the switch stands and 
ether parts of the track as was neces- 
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' 
The instructions, following general 
rules,** must conform to the issues and evidence,** 
and be based upon all the evidence,® must not be con- 
fusing or misleading,*® must not be conflicting,?* 
or invade the province of the jury.*§ 

[§ 1718] (b) Sufficiency, Defects, and Repairs.®® 
An instruction is erroneous which imposes upon a 
railroad company the duty of maintaining fences 
and cattle guards sufficient to exclude stock from the 
track without qualifying the term “sufficient” to 
mean reasonably sufficient or sufficient to turn ordi- 
nary stock under ordinary circumstances ;*° but it is 
not error to charge in the words of the statute that 
sufficient fences or cattle guards are required, if the 
qualifying terms are added in another instruction,*! 
or that “lawful fences” 


are required, if the term 


but an instruction is erroneous which 
states that a lawful fence is required, if it fails to 
define a “lawful fence,’’** unless the evidence is such 


sary to be used in switching the cars 
and in operating the switch stands. 
Texas Cent. R. Co. v. Hico Oil Mill, 59 
Tex. Civ, A. 330; 126° SW 627. © (2) 
That, if defendant negligently main- 
tained a barbed wire fence in bad re-- 
pair and dangerous to horses and that, 
by reason of such dangerous and de- 
fective fence, plaintiff’s horse was in- 
jured, plaintiff could recover, as not 
leading the jury to believe that all 
barbed wire fences, being dangerous, 
would subject defendant to liability 
regardless of defects, especially where 
the court instructed that barbed wire 
fences in good condition were lawful. 
Baltimore, ete., R. Co. v. Seitzinger, 
116 Ill. A. 55. (3) That the company 
is not liable where the track is in- 
closed by a good and lawful fence 
“which prevents” animals from being 
on the track, under a statute making 
railroads liable for stock killed, un- 
less the track is inelosed by a good 
and lawful fence “to prevent” animals 
from being on the track. Missouri 
Ree R. Co. v. Eckel, 49 Kan. 794, 31 P 

oO. 

37. Saine v. Missouri, etc., R. Co., 
(Tex. Civ. A.) 85 SW 487. 

38. See cases infra this note. 

{a] Instructions held erroneous: 
(1) Linking together a definition of a 
“station” and the use of a switch in 
connection with a station, where the 
question of a station or no station and 
the use of a switch in connection 
therewith was at issue. Schoonover 
v. St. Louis, etc., R. Co., 207 Mo. A. 
489, 233 SW 489. (2) On weight of 
evidence. Boyd v. Southern Califor- 
nia R. Co., 126) Cal) 571, 58. P 1046.5 3) 
Taking from the jury the question of 
the sufficiency of a cattle guard. 
Stewart v. Bloomington, etc., R. Co., 
180 Ill. A. 608. 

ES Generally see supra §§ 1502— 

40. Jones vy. Chicago, etc., R. Co., 


59 Mo. A. 137; Cole v. Chicago, etc., 
R. Co., 47 Mo. A. 624. 
[a] Cattle guards.—Defendant’s 


request for an instruction denying re- 
covery if the jury found that the cat- 
tle guards would ordinarily turn 
stock was improperly refused, plain- 
tiff’s instruction omitting such neces- 
sary element of liability, and defend- 
ant’s testimony that the cattle guards 
were so constructed as ordinarily to 
turn live stock being contradicted. 
Lee v. Butler County R. Co., (Mo. A.) 
227 Sw 1061. 

41. Baltimore, etce., R..Co. v. Ab- 
bott,, 598 Ty As 9: 

42. See cases infra this note. 

[a] Gawful fence defined.—An in- 
struction defining a lawful fence as 
one sufficient “to resist horses, cattle, 
swine and like stock’’ is proper. Hax 
v. Quincy, ete., R..Coi, 123 Mo. A. 172, 
100 SW 693. 

43. Clem v. Quincy, ete., R. Co., 119 
Mo. A, 245, 96. SW ~-226. 
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‘as not to require the definition.44 Nor is an instruc- 
tion erroneous which makes the duty of keeping a 
fence in repair absolute instead of merely to exer- 
cise ordinary care in this regard,*® or which excludes 
the questions as to whether the alleged defect was 
due to a want of repair,*® or whether the company 
had either actual or constructive notice of the de- 
feet,#7 or a reasonable time thereafter in which to 
make the necessary repairs,*® or whether the ani- 
mal came upon the track and was injured by reason 
of such defects;4® while on the other hand an in- 
struction that defendant would not be liable unless 
it caused or knew of the defect is erroneous in that 
it would relieve the company of the duty of exercis- 
ing ordinary care to discover defects.°° Where there 
is evidence that some of the animals injured passed 
over a portion of a cattle guard which was not defec- 
tive, it is error to refuse to charge that under such 
circumstances defendant would not be liable for 


44, Eau v. Lusk, (Mo. A.) 221; 


SW 3 
45. Pitino aL etc., R. Co. v. Brad- 
shaw, (Tex. Civ. A.) 83 SW 897. 


46. Brentner v. Chicago, ete. R. 
Co., 58 Iowa 625, 12 NW 615. 

47. Brentner y. Chicago, etc., R. 
Co., supra. 

[a] Instructions held _ sufficient: 


(1) Omitting the requirement that de- 
fendant had notice of the defect where 
there is no evidence that fences as 
originally constructed were sufficient, 
but on the contrary the evidence all 
tends to show that they never did 
meet the requirements of the law. 
Dooley v. Missouri Pac. R. Co., 36 Mo. 
A. 381. (2) That plaintiff can only 
recover upon proof of a want af re- 
pair known to defendant or which had 
existed such a length of time that 
knowledge should be imputed. Klay 
v. Chicago, etc., R. Co., 126 Iowa 671, 
102 NW 526. 

[b] Instructions held not suffi- 
cient: (1) Not requiring the jury, as 
a condition to recovery, to have found 
that the fence had been down for a 
sufficient time to enable the company, 
in the exercise of ordinary care, to 
discover and fence the gap. Rucker 
Ve. Lasik, J (Mo; “A. )) 224 “SW 393. (2) 
Omitting the element of a reasonable 
time in which a railroad céuld discov- 
er a defective gate. Brown v.: St. 
;Louis-San Francisco R. Co., (Mo, A.) 
281 SW 452. (3) That defendant was 
not liable if, before plaintiff gave no- 
tice to defendants of the want of re- 
pair, or before a reasonable time for 
defendants to make the repair, plain- 
tiff’'s horses got upon the_ track. 
Studer v. Buffalo, etc., R. Co., 25 U. C 
QB) COnt:): 160; 

[ec] Request properly refused.— 
That notice to laboring hands em- 
ployed by defendant would not be suf- 
ficient, but that to bind the company 
the notice must have come to some 
agent of the company or person con- 
nected with the keeping in repair of 
fences, because it assumes that a la- 
boring hand could not be charged with 
the repairing of fences and also be- 
cause it is calculated to mislead the 
jury by creating the impression that 
defendant was not required to make 
repairs unless notified of their neces- 


sity. Indianapolis, etce., Co, Sy. 
Truitt, 24 Ind. 162. 
48. Brentner v. Chicago, etc., R. 


Co., 58 Iowa 625, 12 NW 615. 

[a] Reasonable time to act.—An 
instruction that the railroad must at 
all times maintain a sufficient fence, 
where the court further charges that, 
where a fence has been once properly 
constructed, negligence cannot be im- 
puted to the company until it has had 
a reasonable time to make the repairs 
after notice, which will be implied 
after a reasonable time,:is sufficient. 
Varco v. Chicago, etc., R. Co., 30 Minn. 
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such animals.51 


Bars.°3 


this regard.** 


18, 13 NW 921. 
49. Price v. Hatnerd, 70 Mo. A. 175; 


Missouri, etce., F Ogaves Bradshaw, 
(Tex. Civ. A.) 83 SW 897. 
[a] Instructions held sufficient: 


(1) Authorizing recovery for cattle 
killed, if the right of way was not 
fenced so as effectually to turn live 
stock under ordinary circumstances, 
justified by evidence as to the defec- 
tive condition of the fastening of a 
gate, through which cattle went on 
the track. Ft. Worth, etc., R. Co. v. 
Scheer, (Tex. Civ. A.) 169 SW 1069. 
(2) Authorizing recovery if the mule 
entered the right of way because of a 
defective fence, where the evidence 
showed that the mule went on the 
track through a defective gate, the 
gate being a part of the ‘‘fence.” Tex- 
as Cent. R. Co. v. Jenkins, (Tex. Civ. 
A.) 120, SW 948. 

[b] Instruction held not sufficient. 
—That if defendant’s right of way 
fence was a good and sufficient fence 
to turn stock, and plaintiff's cattle en- 
tered through an open gate, and were 
killed, the jury should find for defend- 
ant, but that if the fence was negli- 
gently permitted to become and re- 
main insufficient to turn stock, and the 
cattle entered and could enter the 
right of way, then, although the gate 


was open, defendant would be liable 


for the negligent killing of cattle by 
defendant’s engines and cars, as not 
submitting defendant’s liability for 
animals entering through the open 
gate and being injured by the negli- 
gent operation of the _ train. Ft. 
Worth, etc., R. Co. v. Worsham, 47 
Tex, Civ. A! 350, 105 SW 853. 

{e] Requests properly refused: 
(1) Requiring plaintiff to show both 
that the gates of his inclosure were 
closed, and that the horses entered 
the right of way through defendant’s 
defective right of way fence, it being 
sufficient for plaintiff to show that 
the ‘horses entered through the defec- 
tive fence independent of the gates. 
Missouri, etc., R. Co. v. Cassinoba, 44 
Tex. Civ. A. 625, 99 SW 888. (2) That 
it was not the company’s duty to rem- 
edy trivial defects in the absence of 
evidence to support it. Ft. Worth, 
etc., R. Co. v. Scheer, (Tex. Civ. A.) 
169 SW 1069. (3) That, if it would 
be as reasonable to presume. that the 
animal entered through the gate as 
through the defective fence, the jury 
should find for defendant, since from 
the state of the evidence the matter is 
one of testimony and not of presump- 
tion, there being positive evidence 
that the animal came upon the right 
of way through the fence. Texas, 
etc., R. Co. v. Owens, (Tex. Civ. A.) 
87 SW 846. 

50. Galveston, etc., R. Co. v. Wal- 
ter, (Tex. Civ. A.) 25 SW 163. 

51. Johnson v. Detroit, etc., R. Co., 


[§§ 1718-1719 


A charge that cattle guards are in- 


tended.to secure the safety of passengers as well as 
animals is not erroneous as misleading.®? 
[§ 1719] (6) Private 


Crossings, Gates, and 


Where the statute requires the construc- 
tion of gates at 
court should instruct the jury as to the circumstances 
constituting such necessity,°* unless the necessity for 
the crossing 1s not put in issue by defendant.®® 
an action based upon the negligent construction or 
maintenance of a gate, the court should instruct the 
jury as to the sufficiency of construction and main- 
tenance required, defining “sufficiency” 
An instruction is erroneous which leaves the jury to 
infer that the duty of maintaining sufficient gates is 
absolute instead of to exercise reasonable care in 
Pursuant to general rules,®°® the in- 
structions must conform to, and be limited by, the 
issues presented by the pleadings and evidence,®® 


“necessary” farm crossings, the 


In 


as used.°& 


135 Mich. 353, 97 NW 760. 

52. Wait v. Bennington, etc., R. Co., 
61 Vt. 268, 17 A 284. 

a Generally see supra §§ 1516- 
9) . 

54. Rowen v. Chicago Great West- 
ern R. Co., 82 Mo..A. 24; Miller v. 
Quincy, ete., R. Co., 56 Mo. A. 72. 

55. Roberts v. Chicago, etc., R. Co., 
119 Mo. A. 372, 94 SW 838; Kavanaugh 
v. Atchison, etc., R. Co., 75 Mo. A. 78. 

56. See cases infra this note. 

{a] Prevent stock pushing gate 
open.—In an action for loss of horses 
which escaped through a farm cross- 
ing gateway and were killed, and in 
which it was claimed that the gate, 
which was of the sliding kind, was in- 
sufficient, an instruction that, if the 
jury found that the gate was a suffi- 
cient ‘gate that could be closed in such 
a manner as to prevent stock pushing 
it open, then the company had per- 
formed its duty under the law and 
was not required to put a lock on it, 
was sufficient. Kreeb v. Lake Erie, 
etc.,. R.:Co.,.. 212 Ils, A. 630: 

[b] Reasonable sufficiency.— 
Where the defective fastening of a 
gate is relied on as the cause of the 
injury, it is proper to instruct the jury 
that the principal questions are 
whether the fastening was reasonably 
sufficient, and if sufficient whether the 
animal got upon the track and was in- 
jured by reason thereof, and also 
whether the fastening was such as 
would be considered safe by a man of 
ordinary prudence. Payne v. Kansas 
City, ete., R. Co., 72 Iowa 214, 33 NW 
633 


57. Wirstlin v. Chicago, ete, R. 
Co., 124 Iowa 170, 99 NW 697. 

58 See supra §§ 1512-1516. 

59. Kreeb v. Lake Erie, ete, R. 
Co., 211 Ill. A. 680; Wirstling v. Chi- 


cago, ete., R. Co., 124 Iowa 170, 99 NW . 


697; Box v. Atchison, etc., R. Co., 58 
Mo. A. 359; Gulf, ete., R. Co.-v." Cash, 
8 Tex. Civ. A. 569, 28 SW 387. 

[a] Open gates.—(1) Where plain- 
tiff’'s teamsters kept the gate open for 
their own convenience and this is 
shown by the evidence, it is not the 
duty of defendant’s servants to shut 
it, and it is error to instruct the jury 
that defendant will be liable if the 
gate had been open for such length of 
time that the fact could, by the exer- 
cise of ordinary care upon the part of 
defendant, have been discovered and 
the gate closed. Box v. Atchison, 
etc., R. Co., 58 Mo. A. 359. (2) Where 
plaintiff was not an adjoining land- 
owner and the gates were not erected 
for his benefit, a special charge as to 
the gates being left open is properly 
refused as inapplicable to the facts. 
International, ete., R. Co. v. Barton, 
(Tex. Civ. A.) 54 SW 797. See Kreeb 
Nae ak: Erie, ete., R. Co., 211 Til. A. 
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“§§ 1719-1721] 


. 


and cover each element of the liability involved,*° 
and must not be contradictory.® 

[§ 1720] (7) Signals, Lookouts, and Precautions* 
—(a) In General. An instruction on the duty of de- 
fendant’s servants to keep a lookout is proper if 
there is evidence of their failure to do so.** The 
instruction must be in terms which will not mis- 
lead the jury.°* An instruction is erroneous which 
would authorize a verdict for defendant upon a find- 
ing that proper care was exercised at the time of the 
injury without reference to any preceding negligence 
having a causal connection therewith,®° as where the 
instruction ignores the duty of properly equipping 
the train,®® or maintaining a lookout for stock,®* 
or limiting such duty to the engineer alone,®® or to 
the fireman alone,°® or to crossings, streets, and high- 
ways without regard to the engineer’s duty to keep 
a lookout at any place where he might reasonably 
anticipate that stock would be on the track,’° or to 
the time of the accident without reference to whether 
the animal might have been discovered sooner,’ 


or to animals seen actually upon the track without 


reference to those in dangerous proximity thereto ;‘? 
or which would relieve defendant if a lookout was be- 
ing maintained and the accident could not have been 
avoided after the animal was seen without reference 
to whether the train was being operated at a negligent 
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rate of speed or without a proper headlight;** or 
which bases plaintiff’s right to recover upon the 
mere fact that defendant failed to keep a lookout 
without regard to whether such failure was neghgent 
under the particular cireumstances,’* or upon the 
mere fact that defendant was negligent as to keep- 
ing a lookout, without requiring that such negligence 
must have been the cause of the injury;’° or which, 
in cases where the animal was a trespasser or the 
owner guilty of contributory negligence, imposes 
upon the company the same duty as to discovering 
the animal as in other eases instead of limiting its 
liability to the question of whether due care was ex- 


ercised to avoid the injury after the danger was 


discovered.*°® 

[§ 1721] (b) Crossing Signals.77 An instruc- 
tion as to defendant’s liability for failure to give the 
statutory crossing signal must not omit the require- 
ment that the injury must have occurred at a public 
crossing,“* and as a result of the omission of the 
signals,*® and must state defendant’s duty as to 
blowing the whistle and ringing the bell in the alter- 
native and not the conjunctive when the statute fol- 
lows the alternative form.*® It must conform to the 
issues made by the pleadings and evidence,*? and 
must not invade the province of the jury.*? 


60. Chicago, ete., R. Co. v.. Magee, 
60 Ill. 529; Rowen v. Chicago Great 
Western R. Co., 82 Mo. A. 24. 

[a] Defective gate.—An instruc- 
tion asked by defendant was properly 
refused which left out of considera- 
tion conceded facts as to the improper 
construction of the gate which the ju- 
ry might have found to be the proxi- 
mate cause of the injury. Rowen v. 
Chicago Great Western R. Co., 82 Mo. 


A. 24, 
See case infra this note. 

[a] ILiability irrespective of negli- 
gence.—An instruction authorizing 
recovery for injury to cattle by 
trains, irrespective of negligence, un- 
less the right of way was inclosed by 
a lawful fence, is proper, and does 
not contradict an instruction that de- 
fendant would be liable if negligent 
in any of the matters complained of 
in the petition, the breach of statu- 
tory duty to fence being the only neg- 
ligence complained of. Roman v. St. 
Louis-San Francisco R. Co., 120 Kan. 
585, 245 P 115. 
a2. Generally see supra §§ 1530- 


63. Kansas City Southern R. Co. v. 
Simmons, 140 Ark. 80, 215 SW 167; 
Kansas City Southern R. Co. v. Mc- 
Crossen, 140 Ark. 68, 215 SW 161; 
Arkansas, etc., R. Co. v. Sanders, 81 
Ark. 604, 99 SW 1109; Kansas City 
Southern R. Co. v. Ingram, 80 Ark. 
269, 97 SW 55. 

$e See cases infra this note. 

fa] Held not misleading.—(1) 
Placing the duty of lookout on all 
persons running trains in the state, 
the instruction having reference to all 
persons charged with keeping a look- 
out and not each and every member 
of the train crew. St. Louis, etc., R. 
‘Co. v. Ewing, 85 Ark. 53, 107 SW 191. 
(2) That the lookout should be main- 
tained “all along’ the track and right 
of way. heing only intended to advise 
the jury that the lookout was to be 
confined to the track and right of way: 
ahead. Chesapeake, ete. HK. Co. v. 
Turley; 191 Ky. 568, 234 SW 188. 

65. Ala.—Southern RB. Co. Vv. 
Bakes 129 Ala. 457, 29 S 594. 

111.—Ohio, etce., R. Co. v. Stribling, 
Sse A. 17. 

Kan.—Kansas res eter: Ra iCowv. 
Lane, 33 Kan. 702, 7 P 587. 

Miss.—Louisville, ete; ) R.9) Co. ev: 
Becoth, 70 Miss. 265, 12 S 205. 

N. C.—Carlton v. Wilmington, etc., 
R. Co., 104 N. C, 365, 10 NE 516, 


N. D.—Brookings yv. Northern Pac. 
R. Co., 47 N. D. 111, 180 NW 972. 

Tex.—Houston, etc., R. Co. v. King, 
(Civ. A.) 160 SW 647. 

[a] Unavoidable accident.—An in- 
struction that, if the train could not 
have been stopped after the animal 
was seen, defendant would not be lia- 
ble is properly qualified aS applying 
only in case there was no preceding 
negligence contributing to the injury, 
such as a failure to keep a lookout or 
give the statutory signals. Kansas 
City, etc., R. Co. v. Lane, 33 Kan. 702, 


eRe Souls 

66. Southern R. Co. v. Pogue, 145 
Ala. 444, 40 S 565; Georgia Cent. R. 
Co. v. Turner, 145 Ala. 441, 40 S 355; 
Georgia Cent. R. Co. v. Brister, 145 
Ala, 432, 40 S 512. 

67. Bugg v. Green, 215 Ala. 343, 
110 S 718; Southern R. Co. v. Pogue, 
145 Ala. 444, 40 S 565; Georgia Cent. 
R. Co. v. Turner, 145 Ala. 441, 40 S 
355; Kansas City, etc., R. Co. v. Sim- 
mons, (Ala.) 40 S 5738; Southern R. 
Co. v. Reaves, 129 Ala. 457, 29 S 594; 
Southern R. Co. v. Riddle, 126 Ala. 
244, 28 S 422; Georgia Cent. R. Co. v. 
Stark, 126 Ala, 365, 28 S 411; McAdoo 
v. Booker, 17 Ala. A. 6238, 88 S 196; 
Obiom etc: Re Cow. Stribling, 38 TU. 
A. 17; Carlton v. Wilmington, etc., R. 
Co., 104 N. C. 365, 10 SE 516. 

63. Southern R. Co. v. Riddle, 126 
Ala. 244, 28 S 422; Brookings v. North- 
ern Pac. R. Co., 47 N. D. 111, 180 NW 
972. 


69. McAdoo v. Booker, 17 Ala. A. 
623, 88 S 196. 

70. Houston, etc., R. Co. v. King, 
(Tex. Civ. A.) 160 SW 647. 

71. East Tennessee, etc., R. Co. v. 
Baker, 94 Ala. 632, 10S 211. 

72. Georgia Cent. R. Co. v. Sport, 
141 Ala. 369, 37 S 344 

73. Western R. Co. v. Stone, 145 
Ala. 668, 39 S 723; Central of Georgia 
Ri2.Co. ve | Main, 143) Ala:,.149) 42.05 


108. 

74. Brookings v. Northern Pac. R. 
Gon. 47 4N.. Ds 111, 180), .NW_ 972. 

75. Alabama Great Southern R. 


92 Ala. 279, 9 S 238; 


R. Co. v. Watson, 91 

76. Houston, ete. R. Co. v. Rip- 
petoe, (Tex. Civ. A.) 64 SW 1016. 

77. Duty of railroad see supra §§ 
1530, 1531. 

78. Morris v. Missouri, etc., R. Co., 
99 Mo. A. 455, 78 SW 1004. 

79. Louisville, etc., R. Co. vy. Chris- 


Co. v. Moody, 
Kansas City, etc., 
Ala. 488, 8 S 793. 


tian Moerlein Brewing Co., 150 Ala. 
390, 43 S 723; Louisville, ete., R. Co. 
v. Mertz, (Ala.) 40 S 60; Gulf, etc. 
R. Co. v. Bennett, 59 Tex. Civ. A. 321, 
126 SW 607. 

80. Tate v. Wabash R. Co., 153 Mo, 
A. 533, 134 SW 14. 

bs See cases infra this note. 

[a] Instructions held erroneous: 
(1) Where there is no evidence that 
the accident occurred at a _ public 
crossing. Atlantic Coast Line R. Co. 
v. Waycross Electric Light, ete., Co., 
123 Ga, 613, 51 SE 621; Georgia R., 
etc., Co. v. Partee, 107 Ga. 789, 33 SE 
668; Davis v. Vaughan, (Tex. Civ. 
A.) 254 SW 160; Ft. Worth, etc., R. 
Co. v. Decatur Cotton Seed Oil Co., 
(Tex. Civ. a 179 SW 1104; Houston, 
ete.,.R. Co: Wilson, 37 Tex. Civ. A. 
405, 84 SW 274: Missouri, etc., R. Co. 
vs Hunt, (Tex. Civ. A.) 47 ‘SW 70. (2) 
Where there is no evidence tending to 
show that the omission of the signals 
was the cause of the injury. Texas 
Cent. R. Co. v. Mallard,.60 Tex. Civ. 
A. 199, 127 SW 1117; Missouri, etc., R. 
Co. v. Hunt, supra. (3) Where the 
complaint specifies the acts of negli- 
gence relied on and it is not alleged 
that the were not. given. 
Houston, etc., : « iv. Red Cross 
Stock Farm, 22 Tex. Civ. A. 114, 53 
SW 834. 

[b] Instructions held proper: (1) 
As to the duty of the railroad to give 
the statutory crossing signals, even 
though the evidence shows that the 
owner driving the cattle saw the ap- 
proaching train for some distance be- 
fore it reached the crossing. South- 
ern R. Co. v. Murray, 91 Miss. 546, 44 
SATS me) Submitting to the jury the 
failure to give signals at a crossing 
before the crossing where the injury 
was received, where failure to give 
crossing signals is the negligence re- 
lied on. Heise v. Chicago Great West- 
ern R. Co., (Iowa) 114 NW 180. (3) 
Submitting whether the failure to 
signal was the cause of the injury, 
where the evidence showed that the 
cow was on her way home to her calf 
and would be less liable to be turned 
by signal. Midgett v. St. Louis, e*c., 
R. Co., 124 Mo. A. 540, 102 SW 56. 

82. See cases infra this note. 

[a] Instructions held proper: (1) 
That the jury must decide what was 
due care in running a train under the 
conditions which they found to ex- 
ist, including the presence of a dense 
fog if the jury found it existed, as not 


150 [52 C.J.] 
[§ 1722] (c) Precautions.$? An instruction that 
the railroad is obliged to use all ordinary and rea- 
sonable care to prevent the injury is not misleading 
as making prevention of the injury the test of neg- 
ligence 
be exercised to prevent injuries to animals mislead- 
ing in fixing the standard of care as the using of all 
diligence in the engineer’s power, where explained in 
other instructions to mean “ordinary and reasonable 
care and diligence’”’;**® but an instruction does in- 
vade the province of the jury which makes it the en- 
gineer’s duty, after seeing the animal on the track, 
to stop his train if possible to do so with safety to 
his train,®® unless the statute in terms requires par- 
ticular acts by the engineer and the instruction mere- 
ly follows the words of the statute.8* An instrue- 
tion on the care required is erroneous which relieves 
defendant of liability if its servants acted in good 
faith without regard to whether their conduct was 
in fact negligent;88 or which, in grouping the fail- 
ures or omissions to act, any one of which would tend 
to establish defendant’s negligence, omits any fail- 
ure to act brought out in the evidence,*? unless mod- 
ified in general terms to direct the attention of the 
- jury to failures or omissions other than the one spe- 
cifically referred to;®® or which limits defendant’s 
duty to careful operation of the train with the ap- 
pliances as they actually were without regard to 
whether defective appliances might not be in them- 
selves evidence of defendant’s negligence;°? or which 
ignores the duty to exercise such care as to animals 
in dangerous proximity to, as well as upon, the 
track;®? or which on the other hand tends to make 
the liability of defendant for failing to stop the train 
absolute if it were possible to do so without refer- 
assuming the existence of fog. Grif- 
fith v. Atlantic Coast Line R. Co., «82 
S. C. 252, 64 SE 222. (2) That, if de- 


fendant’s servants failed to give stat- 
utory signals or stop at a distance, 


108 SW 103 
[a] 
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;84 nor is an instruction as to the efforts to 


131° Ala. 172; 30: S867; ‘ 
St. Louis, ete., R. Co., 129 Mo. A. 168, 
Instructions held erroneous: 93. 
(1) Informing the jury that, where 


S$ 12 


ence to whether ordinary care under the circum- 
stances demanded such a precaution ;?* or where the 
evidence does not show that the animal was injured 
by a train;°* or which informs the jury that defend- 
ant would be liable if the train could not have been 
stopped in time to avoid the injury by reason of the 
speed at which it was operated, since it ignores the ~ 
question as to whether the rate of speed was unrea- 
sonable or dangerous or was the proximate cause of 
the injury;°* or that a dog is an animal of superior 
intelligence and ‘that an engineer would be justified 
in believing that the dog would leave the track before 
being struck,®® or that the engineer was not re- 
quired to use the same degree of care upon observ- 
ing a dog on or near the track as he is upon observing 
a horse, cow, or hog.®7 Where there is evidence 


_tending to show certain facts which indicate that the 


ordinary precautions were or were not taken, the 
court may instruct the jury hypothetically in case 
they should so find from the evidence;®* and where 
there is evidence suggestive of such a theory the 
court may instruct the jury that if the whistle was 
blown for the purpose of wrongfully frightening an 
animal and not to keep it from the track this fact 
may be considered.°® Where the precautionary 
measures to prevent injuries to animals are, prescrib- 
ed by statute, an instruction is erroneous which adds 
to-them and imposes a higher degree of care;1 or 
which ignores the principle that, although some re- 
quired precaution was omitted, the company would 
not be liable if under the circumstances the injury 
was unavoidable and could not, even by the exercise 
of such precaution, have been prevented;? or which 
states that a failure to sound the alarm signal is not 


negligence if due to the engineer being otherwise en- 
Rhinehart v.{ would not continue to proceed to a 
safe place. Louisville, etce., R. Co. 
v. Dumas, 209 Ala. 324, 96 S 249. 

Briegel v. Union Pac. Re-Cos 
112 Nebr. 398, 199 NW 555; Houston, 


then the jury might consider the cir- 
cumstances in determining whether 
defendant used ordinary care, as not 
commenting on or unduly emphasiz- 
ing plaintiff's evidence, nor as in ef- 
fect charging that the failure so to 
signal constituted negligence. Gal- 
veston, etc., R. Co. v. Huttner, (Tex. 
Civ. A.) 131 SW 630. 

83. Duty of railroad see supra § 
1530 et seq. 

84. Southern R. Co. v. Rundle, 37 
Ga. A. 272, 139 SE 330. 

85. Atlantic, etc., R. Co. v. Smith, 
2 Ga. A. 294, 58 SH 542. 

86. Chicago, etc., R. Co. v. Shed- 
row, 74 Ind. A. 623, 129 NE 406. 

87. Atlanta, etc., R. Co. v. Hodges, 
19 Ala. A. 42, 94 S 252; Kerby v. Ore- 
gon Short Line R. Co., 45 Ida. 636, 
264 P 377. 

88. Arkansas, etc., R. Co. v. San- 
ders, 81 Ark. 604, 99 SW 1109. 

rae See cases infra this note. 

a] 
That, if plaintiff's horse was killed 
by the train through defendant’s neg- 
ligence, and the accident could have 
been avoided by blowing the whistle 
or ringing the bell, or slowing or 
stopping the train, after the animal 
-was seen, or could have been seen by 
the use of ordinary care in keeping a 
lookout, plaintiff should recover, 
when read as a whole, there being no 
reference to opening the cylinder 
valves to let off steam. St. Louis, 
etc., R. Co. v. Droddy, (Tex. Civ. A.) 


114 SW 902. 
90. St. Louis, etce., Co. v. Led- 
better, 180 Ark. 114, Pk SW (2d). 682. 
91. Barnard v. ‘Chicago, ete, oR. 


Co., 188 Iowa 185, 110 NW 439. 
92. Georgia Cent. R. Co. v. Dumas, 


Instruction held erroneous.— 


an animal is seen grazing in the vi- 
cinity of the track, it is not necessary 
to take any preventive measures un- 
til it starts to cross the track, since 
it would indicate that no precaution- 
ary measures were necessary, al- 
though the animal might have been 
approaching the track in a manner in- 
dicating a disposition to cross it un- 
less frightened away. Southern R. 
Co. v. Shirley, 128 Ala. 595, 29 S 687. 
(2) Ignoring the question of whether 
or not the train operatives saw, or, if 
prudent, would have seen, the mare 
running alongside of the train but not 
in front of it in time to avert an ac- 
cident, and merely requiring the jury 
to find that the operatives saw the 
mare in time to avoid injuring her by 
the exercise of ordinary care, since 
the fright of the mare and other cir- 
cumstances must have been such as to 
warn a prudent person that the con- 
tinued movement of the train was 
likely to cause an aceident. Rhine- 
hart v. St. Louis, etc., R. Co., 129 Mo. 
A. 168, 108 SW 1038. 

[b] Request properly refused.— 
That, if the conduct of the cow would 
lead a reasonably prudent man to be- 
lieve, and the engineer ‘did believe, 
that she was going out of the zone of 
danger, he had a right to act on that 
belief until the contrary was revealed, 
and if the contrary was not revealed 
until the train was too close to avoid 
the injury, no recovery could be had, 
in that its hypothesis did not exclude 
the presence of the cow in the zone 
of danger, and thereupon sought to 
justify the engineer’s failure prompt- 
ly to employ preventive measures, 
and also in exacting too great a de- 
gree of certainty that the animal 


etc., R. Co. v. Red Cross Stock Farm, 
22 Tex. Civ. A. 114, 53 SW 834. 

[a] Request properly refused.— 
Omitting the quality of reasonable- 
ness as applied to the care to be ex- 
ercised by defendant’s engineer in 
keeping a lookout and in stopping the 
train, and submitting only the ques- 
tion whether it was possible for him 
to have seen cattle on the track and 
to have stopped the train. Briegel v. 
Union Pac. R. Co., 112 Nebr. 398, 199 
NW 555. 

94. Richmond, Sete, oR. (Cons vs 
Chandler, (Miss.) 13) S267. 

95. Fullerton v. Grand Rapids, 
etc., R. Co., 101 Iowa 156,°70 NW 106. 

SEL eS Louis, etc., R. Co; v. Rho- 
den, 93 Ark. 29, 123 SW VI83 Le Am 
SR 738, 20 AnnCas 915. 

97. Tennessee, etc., R. Co. v. ee 
iel, 200 Ala. 600, 76 S 958. 

98. Bugg v. Meredith, 214 Ala. 264, 
107 S 805; Yazoo, etce., R. Co. v. Fule- 
ham, 113 Miss. 4138, 74 ‘Ss 294; Chicago, 
etc., R. Co. v. Goldman, 89 Okl. 85, 214 
P 129; Bullington v. Newport News, 
etc., R. Co., ‘82 W. Va. 436, 9 SE 876? 

99. Central R., etc., Co. v. Hollins- 
head, 81 Ga. 208, 7 SE 172. 

1, See case infra this note. 

[a] Means within engineer’s pow- 
ev.—Where the statute requires the 
engineer to adopt certain precautions 
and to use’all means within his power 
known to skillful engineers to avoid 
the injury, an instruction is erroneous 
which omits the statutory element 
that the means to: be used must be 
within his power. Alabama Great 
Southern R. Co. vy. Chapman, 80 Ala. 
615, 2S 738. 

“2. -Alabama Great Southern R. Co. 
v. Smith, 85 Ala. 208, 3 S 795. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, i 
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gaged in-the operation of the train without regard 
to the reasonableness of the engineer’s conduct ;* 
or which states that the engineer was not negligent 
in failing to see, if in the darkness it was impossible 
to see, the animal on. the track by reason of the light 
from the headlight going in a straight line, “or other 
reason,” the latter words referring to the darkness 
and a curve the existence of which was established 
by the evidence.+ 

[§ 1723] (8) Contributory Negligence of Owner.® 
Where there is evidence of a want of ordinary care 
on the part of plaintiff, it is proper to instruct the 
jury that there can be no recovery if the injury com- 
plained of was the result of plaintiff’s negligence or 
the negligence of both plaintiff and defendant and 
without any intentional wrong on the part of de- 
fendant,® unless the action is brought under the fene- 
ing statutes and in jurisdictions where contributory 
negligence is not a defense,? and where the ques- 
tion of contributory negligence is put in issue by 
the pleadings and there is evidence tending to show 
negligence on the part of plaintiff, it is error for the 
court not to submit the issue to the jury;® but the 
rule is otherwise where there is no evidence of any 
negligence on the part of plaintiff.° Conforming 
to general rules,'® the instructions as to contrib- 
utory negligence must conform to the issues pre- 
sented by the pleadings and evidence,'! must not be 
misleading,” or assume the existence of facts not in 
evidence,’® and must be based upon all the evidence 
and not single out a particular fact and instruct the 
jury without reference to the other circumstances in 
evidence that it constitutes such negligence on the 
part of plaintiff as to preclude recovery.t* An in- 
struction is erroneous which would authorize a re- 
covery by plaintiff notwithstanding the jury might 


3. Atlantic! Coast. Line’ R. ‘Co. \v: 
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Louis, ete., R. Co. v. Scott, (Ark.) 104] $ 
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find the issue of contributory negligence to be es- 
tablished by the evidence,'® which makes the ques- 
tion of contributory negligence dependent upon any 
degree of comparison with the negligence of defend- 
ant,'® except where the doctrine of comparative neg- 
ligence is recognized,'? or which omits the essen- 
tial element that plaintiff’s negligence to preclude a 
recovery must have contributed to the injury com- 
plained of,'® or informs the jury without reference 
to plaintiff’s negligence in the particular case that 
he cannot recover if he was habitually negligent in a 
certain regard,!® or which. would authorize a recoy- 
ery upon a finding that plaintiff was not negligent 
regardless of the question of defendant’s negli- 
gence.”° But an instruction is not erroneous which 
holds the railroad liable for stock killed or injured 
from its own negligence provided plaintiff’s negli- 
gence does not “materially” contribute to such in- 
jury,?? especially where considered with other in- 
structions correctly stating the law and omitting the 
word “materially.’’?? 

[§ 1724] q. Verdict, Findings, and Judgment— 
(1) In General. General rules?* govern the verdict 
and findings in eases of this kind.24 A verdict is 
not invalid for informality if its meaning is suffi- 
ciently clear to be the basis of a legal judgment.?°® 
A special verdict to sustain a judgment for plain- 
tiff must contain every fact essential to entitle him 
to recover,*® for if a special verdict is silent upon 
any material point it will be held as to that point 
to be against the party upon whom is the burden of 
proof,?* and the facts found must support the the- . 
ory of the complaint.?* So a special verdict will 
not sustain a judgment for plaintiff where it mere- 
ly finds that the crossing signals were not given and 
does not also find that the omission was the cause 


” 
’ 


and defendant contended that 


Waycross Electric Light, etc.,\Co., 1 
Ga. A. 488, 57 SE 1017. 

4. Mahor v. Kansas City Southern 
R.'Co., 145 Ark. 111, 228 SW 388. 

5. Generally see supra §§ 1564— 
1585. 

6. Aurora Branch R. Co. v. Grimes, 
Ton, “585. 

7. Hathaway v. Detroit, etc, R. 
Co., 124 Mich. 610, 883 NW 598. 

Contributory negligence as a de- 
fense in actions based upon the statu- 
tory liability see supra §§ 1565, 1566. 

g. Johnston v. Atchison, etc., R. 
Co., 117 Mo. A. 308, 93 SW_ 866; Habe- 
nicht v. Chicago, ete., R. Co., 126 Wis. 
521, 105 NW 910. j 

Sa St lo is;. ete; RyaCo, v.. Scott 
(Ark.) 104 SW 11038; Colorado, etc., 
R. Co. v. Webb, 36 Colo. 224, 85 P 683. 

10. See supra §§ 1712-1716. 

Leet. aus: nine R. Co. v. Scott, 
(Ark.) 104 SW 1103; Union Pac. R. 
Co. v. Ogilvy, 18 Nebr. 638, 26 NW 
464: Saine v. Missouri, etc., R. Co., 
(Tex. Civ. A.) 85 SW 487. 

[a] Instruction held erroneous.— 
Where the evidence shows that plain- 
tiff’s animals were being driven along 
an open road from one place to an- 
other, this does not constitute run- 
ning at large, and an instruction that 
plaintiff had a right to let his ani- 
mals run at large near defendant's 
tracks is erroneous aS unsupported by 
the evidence and tending to obscure 
the real issue. Union Pac. R. Co. v. 
Ogilvy, 18 Nebr. 638, 26 NW 464. 

[b] Request properly refused.— 
To submit the question whether or 
not the owner was guilty of contribu- 
tory negligence in causing the mule to 
be driven upon the right of way and 
left there to graze, where the only 
inference deducible from the evidence 
was that it strayed through a gap in 
fence along the right of way. St. 


SW 1103. 

12. See case infra this note. 

[a] Instruction held misleading.— 
That plaintiff, as well as the rest of 
the public, had a right to the highway 
for his stock or for his individual 
crossing, since his right was only to 
a proper use of'the highway and not 
recklessly to expose his animals 
thereon near a dangerous crossing. 
Bunnell vy. Rio Grande Western R. 
Co., 13 Utah 314, 44° P 927. 


13. Union Pac. R. Co. v. Ogilvy, 18- 


Nebr. 638, 26 NW 464. 

14. Central R. Co. v. Hamilton, 71 
Ga. 461; Kinyon v. Chicago, etc., R. 
a 118 Iowa 349, 92 NW 40, 96 AmSR 


15. Houston, etc., R. Co. v. Rippe- 
toe, (Tex. Civ. A.) 64 SW: 1016. 

16. Jeffersonville, etc.,, R. Co. v. 
Foster, 63 Ind. 342, 

17. Central R. Co. v. Gleason, 69 
Ga. 200. 

Comparative negligence generally 
see Negligence §§ 595-599. 

18. Kinyon v. Chicago, etc., R. Co., 
in Iowa 349, 92 NW 40, 96 AmSR 
382. 

19. Jeffersonville, ete. R. Co. v. 
Foster, 63 Ind. 342; Ohio, etc., R. Co. 
v. Crayeraft, 5 Ind, A. 335, 32 NE 297. 

20. Altreuter v. Hudson River R. 
COs 2a Heb) SmithoGNe« Y¥.)) bd. 


27. ‘Simpson v. Chicago, etc. R. 
Co., 81 Kan. 188, 106 P 283. 
22. Simpson v. Chicago, etc., R. 


Co., supra. 

23. See Negligence § 943 et seq; 
Trial [88 Cye 1877]. 

24. See infra this section; and § 


25. See case infra this note. 

fa] Form of verdict.—Where an 
instruction as to the form of verdict 
if -found for plaintiff read, “We the 
jury find for plaintiff in the sum of 


it should have read, “We, the jury 
find for plaintiff and assess his dam- 
ages at the sum of $ ,’ celaming 
that under the form given by the 
court the jury were at liberty to find 
for plaintiff more than his damage, it 
was held that the objection was not 
well taken. Wages v. Quincy, etc., 
R. Co., 110 Mo. A. 230, 85 SW 104. 

26. Cleveland, etc., R. Co. v. Du- 
gan, 18 Ind. A. 435,.48 NE 2388; Bu- 
ford v. Louisville, ete. R. Co., 146 
Tenn. 262, 240 SW 759. See also Neg- 
ligence § 944; Trial [38 Cyc 1919]. 

fa] Gate at farm  crossing.—A 
finding that the animal entered upon 
the track through a defective gate 
erected by the company in the fence 
inclosing its tracks for the conven- 
ience of an adjacent landowner, but 
which is uncertain as to whether 
there was a farm crossing at the point 
where the gate was erected, in which 
case the company would not be liable, 
is insufficient. Louisville, ete., R. Co. 
Voelbhomas, 1. Ind. Ax 131,27 iNB 302: 

[b] Wnfenced track.—In an action 
for the death of a mule, findings of 
fact that the animal entered on de- 
fendant’s unfenced tracks from plain- 
tiff’s premises by reason of the defec- 
tive condition of the fence, and was 
killed by defendant’s moving train in 
such a way as to make defendant lia- 
ble, were held sufficient to support a 
judgment for plaintiff. Buford v. 
Louisville, ete., R. Co., 146 Tenn. 262, 
240 SW 759. 

27. Louisville, etc., R. Co. v. Green, > 
120 Ind. 367, 22 NE 327; Dennis v. 
Louisville, ete., R. Co., 116 Ind. 42, 18 
NE 179, 1 LRA 448; Lake Shore, etc., 
R. Co. v. Van Auken, 1 Ind. A. 492, 27 
NE 119. 

28. Cleveland, ete., R. Co. v. Du- 
gan, 18 Ind. A. 435, 48 NE 238; Butler 
v. Haston, ete., R. Co. 72 N. J. L. 27, 
60 A 218, 
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of the injury,?° or, in case the track was fenced so 
that there was no duty to keep a lookout for stock, 
where it fails to find that the animal injured .was 
seen by those in charge of the train,®?® or where it 
finds merely that the railroad fence was out of re- 
pair without any finding that defendant was negli- 
gent in failing to repair it within a reasonable time,*? 
or, if the complaint alleges that the animal was in- 
jured at a crossing by reason of a failure to give 
crossing signals, where it does not state where the 
injury occurred.*? Where the burden is upon plain- 
tiff to show freedom from contributory negligence, a 
special verdict which does not find that plaintiff 
was free from contributory negligence will not sup- 
port a judgment in his favor.** In the case of a 
general verdict with special findings of fact, it is 
only where the findings are so inconsistent with the 
general verdict or with each other that the two can- 
not stand that the general verdict will be set aside,*# 
and if they ean by any hypothesis be reconciled with 
the general evidence, the latter will control and the 
court should render judgment thereon,?*> but the 
verdict should be set aside where the special find- 
ings show that the case was decided solely upon an 
erroneous theory induced by misleading instructions 
and not supported by the evidence,®® or where the 
special findings show a palpable bias in the minds of 
the jury against the unsuccessful party,®” or that 
the jury disregarded the instructions of the court.*s 
In an action for the entire damage for injury to 
several of plaintiff’s animals by separate trains of 
defendant, there need be no special findings as to the 
number and value of animals injured by each train 
unless the jury find that there was negligence in the 
operation of one but not in the other.*® Where the 


29. Louisville, etc., R. Co. v. Green, 
120 Ind. 367, 22 NE 327; Louisville, 
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and the bill of exceptions furnishes 
conclusive proof by which it can be 
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complaint contains allegations which if proved 
would authorize a verdict for double damages on the 
ground of a failure to fence or actual damages for 
negligence in the operation of the train, a special 
finding of negligence in the latter regard will sus- 
tain a verdict for full damages apart from the ques- 
tion of sufficient fences.4? Where the complaint is 
in several counts and plaintiff.has a verdict on one 
and is not entitled to recover on the others, judgment 
is properly entered for plaintiff on the one count and 
for defendant on the others.41 In an action brought 
under a statute allowing double damages,*” where 
plaintiff alleges that he has been damaged in a cer- 
tain amount for which he asks judgment and for all 
other and proper relief according to the statute, 
the court may render judgment for double the actual 
damages assessed by the jury, although there was no 
formal prayer in the complaint for double dam- 
ages.4® Where attorney fees are recoverable under 
the statute,+* it is not necessary that the verdict 
find the amount of damages and attorney’s fees sep- 
arately.*® 

[§ 1725] (2) Enforcement of Judgment. In the 
absence of any special statutory provision, the gen- 
eral rules as to the enforcement of judgments ap- 
ply.4¢ : 

In Indiana, under a special statutory provision 
that if the action is brought in the cireuit court of 
the county where the injury occurred the court may, 
upon motion and notice to the company, order any 
agent to appear and answer as to the amount of 
money in his hands belonging to the company, and 
order him to make payment therefrom in satisfae- 
tion of the judgment and costs,*7 it was held that, 
where the action is brought before a justice, plain- 


R. Co. v. Sproles, 47 Tex. Civ. A. 294,. 
105 SW 521. 


ete., R. Co. v. Ousler, 15 Ind. A.232, 
36 NE 290. 

30. Dennis v. Louisville, ete. R. 
Co., 116 Ind, 42, 18 NE 179, 1 LRA 448. 

81. Cleveland, etc., R. Co. v. Du- 
gan, 18 Ind. A. 435, 48 NE 238. 

32. Lake Shore, etc., R. Co. v. Van 
Auken, 1 Ind. A. 492, 27 NE 119. 

33. Hartzell v. Louisville, etc., R. 
Co., 15 Ind. A. 417, 44 NE 315. 

34. See cases infra this note. See 
also Negligence § 945; ‘Trial [38 Cye 
1926 et seq]. 

a] Defective cattle guard.—In an 
action for the death of cattle, due to 
a defective cattle guard, a finding that 
a proper cattle guard would not have 
prevented the cattle from getting on 
the track is inconsistent with a ver- 
dict for plaintiff. Ratliff v. Union 
Pac. R. Co., 86 Kan. 938, 122 P 1023. 

[b] Gross negligence and proxi- 
mate cause.-—A jury’s finding that 
plaintiff’s bull was struck and killed 
through gross negligence in the oper- 
ation of defendant’s train and a find- 
ing that the negligence was not the 
proximate cause of striking and kill- 
ing the animal are so conflicting and 
inconsistent that no judgment on the 
verdict should be rendered for either 
party, and the verdict should be set 
aside. Puckett v. Davis, (Tex. Civ. 
A.) 238 SW 367. 

85. Ind.—Louisville, ete., R. Co. v. 
Etzler, 119 Ind. 39, 21 NE 466; Chica- 
go, etc., R. Co. v. Brannegan, 5 Ind. A. 
540, 32 NE 790. 

Kan.—Martin v. Atchison, ete., R. 
Co., 98 Kan. 381, 157 P 1172. 

Mich.—Continental Impr. Co. v. 
Ives, 30 Mich. 448. 

Tex.—Lanius v. Panhandle, ete., R. 
Co., (Civ. A.) 7 SW (2d) 1099. 

Wash.—Curtis v. Oregon R., 
Co., 36 Wash. 55, 78 P 133. 

[a] Where sense of finding is clear 


etc., 


amended, the fact that it fails to de- 
clare specifically that defendant com- 
pany is a corporation owning and oc- 
cupying the road in question or com- 
ing within the railroad laws will not 
be held a fatal omission. Continental 
Impr. Co. v. Ives, 80 Mich. 448. 

[b] Character of cyvossing.—A find- 
ing that the animal entered on the 
track at “a cart-way or private way, 
known as McQuiddy’s Crossing,” will 
be construed to mean a “driveway” 
within the meaning of a statute au- 
thorizing the construction of “‘wagon 
and driveways,” and providing that 
the railroad. company shall not be li- 
able for injury to animals which come 
upon the track at such crossings un- 
less caused by negligence in the op- 
eration of the train. Louisville, ete., 
ae v. Etzler, 119 Ind. 39, 21 NH 

[ec] Place where track not fenced. 
—Where, in an action for killing a 
horse on its tracks, the complaint al- 
leged the failure of the company to 
fence its tracks and maintain cattle 
guards, a general verdict for plaintiff, 
and special findings that the place 
where the track was unfenced had 
been selected for the reception and 
discharge of passengers, but had not 
been so used except in rare instances, 
they were not inconsistent. 
etc., R. Co. v. Ness, 56 Ind. A. 285, 105 
NE 250. 

{d] Repair of cattle guard.—A 
finding that the insufficiency of a cat- 
tle guard to turn stock off the railroad 
track was due to the railroad’s negli- 
gence in failing to keep it in repair 
includes a finding that the railroad 
had notice of the condition of the 
guard, if such finding be necessary to 
support the judgment, and if there 
is evidence to support it. Texas, etc., 


Chicago, } 


_ Ce] Repairs of fence.—Where the. 
jury are asked what prevented a land-- 
owner from making the inclosure safe 
by ordinary care, replies that he ex- 
pected the railway employees shortly 
to fix the fence, and that for him to- 
have done so would have been extraor- 
dinary care, are consistent with the- 
general verdict against the railway. 
Stanley v. Atchison, ete., R. Co., 88: 
Kan. 84, 127 P 620. 

{f] Wanton misconduct.—Where: 
the jury answer in the negative a spe- 
cial interrogatory as to whether the: 
engineer used all means in his power 
to. avoid the injury after the animals: 
were Seen, Such finding amounts to a 
finding of wanton recklessness and 
sustains a general verdict for plain- 
tiff, whether he was a trespasser on 
the track or a licensee. Curtis v. Or- 
Me R., etc., Co., 36 Wash. 55, 78 P 

36. Atchison, ete., R. Co. v. Haw- 
kins, 42 Kan. 355, 22 P 322. 

87. Damrill v. St. Louis, ete., R. 
Co., 27 Mo. A. 202. : 

38. Chicago, ete., R. Co. v. Camp- 
bell, 34 Colo. 380, 83 P 138. 

39. Lawson y. Chicago, etc., R. Co., 
57 Iowa 672, 11 NW 633. 

40. Baker v. Chicago, etc., R. Co., 
73 Iowa 389, 35 NW 460. 

41. Buckman v. Missouri, ete, R. 
Co., 100 Mo. A. 30, 73 SW. 270. 

42. See supra § 1689. 

43. Carpenter v. Chicago, etc., R. 
Co., 119 Mo. A. 204; 95 SW 985. 

44. See supra §§ 1690-1693. 

45. Brandt v. Joliet, etc., Tract: 
Coes LAS di. 

46. See Executions 23 C. J. p 281; 
Judgments §§ 1140, 1526. 

47. Rev. St. (1881) § 4030; 
Rev. St. (1894) § 5317. 


Burns 
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tiff, upon filing a certified transcript of the judg- 
ment rendered with the clerk of the cireuit court, 
shall upon motion and notice be entitled under this 
statute to the same order and proceedings.*® The 
proceeding is in the nature of an original action,*® 
wherein an answer may be filed and issues formed 
as in civil actions,®° and the motion is in effect a 
complaint, the sufficiency of which may be tested by 
a demurrer,®! and must therefore allege every ma- 
terial fact necessary to entitle plaintiff to the ben- 
efit of the statutory proceeding.®* The motion or 
complaint must show that the judgment was entered 
of record,®* and that the certified transcript was 
properly filed with the clerk,®* but a motion request- 
ing an order to the agent to pay the judgment is held 
to be a sufficient notice to the railroad of the purpose 
of the motion,®® especially in the absence of objec- 
tion to its sufficiency.°® The motion must also allege 
facts showing the jurisdiction of the justice,®? or 
else, as is permissible under the statute, allege that 
the judgment or decision of the justice “was duly 
given or made.”®S Where the ease is instituted in 
the cireuit court of the county of the injury and 
the venue is changed, the proceedings may be brought 
in the court where the judgment was rendered.®® 
The notice to the company need not be served upon 
the particular agent whom plaintiff moves to be re- 
quired to appear and answer, but may be served in 
the manner provided by statute for the service of a 
summons on a railroad company;°° and where the 
action is in the cireuit court and the motion is made 
at the time the judgment is rendered, the parties 
all being present, no notice to the company is neces- 
sary.°? 

[§ 1726] r. Appeal and Error—(1) In General. 
General rules®? apply to appeals in actions 
against railroad companies for injuries to ani- 
mals.*? Questions not urged in the lower court 

48. Ft. Wayne, etc., R. Co. v. Clark, 
59 Ind. 191; Chicago, etc., R. Co. v. 
Browers, 27 Ind. A. 628, é1 NE 958; 


Chicago, ete. R. Co. v. Adams, 12 
Ind. A. 317, 39 NE 877. 


443, 59 NE 1087; 
58. 
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go, ete., R. Co. v. Adams, 26 Ind. A. 
Chicago, ete., R. Co. 
v. Harris, 19 Ind. A. 137, 46 NE 1010. 
Chicago, etc., R. Co. v. Adams, 
26 Ind. App. 443, 59 NE 1087. 
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and not properly presented for review will not 
be considered on appeal,®* and in the absence of 
record evidence to the contrary, all presumptions are 
in favor of the correctness of the proceedings and 
rulings of the trial court.6° Where a statutory ae- 
tion for injuries to animals is required to be brought 
in the county or township where the injury oe- 
curred,®® this fact is jurisdictional and must affirma- 
tively appear from the record or a judgment for 
plaintiff cannot be sustained,®* but no proof that 
the person before whom the action was brought was 
a justice of such county or township is necessary 
other than recitals in the record to this effect.®8 

The local or territorial jurisdiction of such actions 
cannot be conferred by consent, and the question 
may be raised for the first time on appeal.°® Where 
plaintiff is permitted in certain cases to recover at- 
torney’s fees,’° in order to sustain a judgment for 
plaintiff including such an allowance the record on 
appeal must show that the case was one in which 
the allowance was proper;*! and a court of appel- 
late jurisdiction only will not hear and determine 
primarily the question of fact as to what is a rea- 
sonable attorney’s fee to be allowed in that court but 
will leave plaintiff to seek his remedy in a court of 
original jurisdiction,’ unless there is no evidence 
whatever to sustain an apparently excessive allow- 
ance. 

[§ 1727] (2) Questions of Fact, Verdict, and 
Findings. Following the general rule in review of 
questions of fact,’* the verdict or finding of a jury 
upon matters of fact will not be disturbed by an ap- 
pellate court if there is any evidence reasonably 
tending to support it or the evidence relating there- 
to is conflicting, *> although the weight of evidence 
may seem to the appellate court to be against the 
verdict,’® and the same rule applies to findings of 
fact by the court in actions tried without a jury;77 
Wellman, 26 Fla. 344, 7S 845. 

Ga.—Atlantic Coast Line R. Co. v. 
Strickland, 125 Ga. 352, 54 SE 168; 


Georgia Cent. R. Co. v. McKenzie, 
125 Ga. 222, 53 SH 591; Bast Tennes- 


49. Chicago, ete., R. Co. v. Sum- 59. Chicago, ete., R. Co. v. Coulter, see, etc., R. Co. v. Powell, 94 Ga. 524, 
mers, 113 Ind. 10, 14 NE 733, 3 AmSR|18 Ind. A. 512, 48 NE 388. 19 SE 889. 
616; Chicago, ete., R. Co. v. Adams, 60. Louisville, ete ie. Co. Vv. Tll.—Chicago, ete., R. Co. v. Funk, 
26 Ind. A. 448, 59 NE 1087; Chicago, | Thompson, 62 Ind. 87. Liv, DM. ‘As s69s,) Peoria ete, IR. (Cos ve 


ete., R. Co. v. Harris, 19 Ind. A. 137, 
46 NE 1010. 

Wature and form of remedy general- 
ly see supra § 1597. 

50. Chicago, etc., R. Co. v. Sum- 
mae 113 Ind. 10, 14 NE 733, 3 AmSR 

16. 


51. Chicago, etc., R. Co. v. Brow- 
ers, 27 Ind. A. 628, 61 NE 958; Chica- 
£0, etc:, R. Co. v. Adams, 26 Ind. A. 
443, 59 NE 1087. 

52. Chicago, ete., R. Co. v. Harris, 
19 Ind. A. 137, 46 NE 1010; Chicago, 


etc,, R. Co. v. Adams, 12 Ind. A. 317, 
39 NE 877. 
[a] Track insecurely fenced.—An 


allegation that the judgment was for 
stock killed by defendant, which came 
upon the track at a point where the 
road was not securely fenced as re- 
quired by statute, is sufficient on de- 
murrer without an allegation that the 
animals killed were struck by a train. 
Chicago, ete., R. Co. v. Harris, 19 Ind. 
A. 137, 46 NE 1010. 

53. Chicago, ete., R. Co. v..-Adams, 
12 Ind. A. 317, 39 NE 877. 


54, Chicago, etc., R. Co. v. Brow- 
ers, 27 Ind. A. 628, 61 NE 958. 

55. poeenepert, UC ete SE OOnmE 
Byrd, 51 Ind. 

56. eer CUCL, pbs wOCOn MEY. 
Byrd, supra. 

57. Chicago, etc., R. Co. v. Brow- 
ers, 27 Ind. A, 628, 61 NE 958; Chica- 


61. Chicago, etc., R. Co. v. Coulter, 
18 Ind. A. 512, 48 NE 388. 

62. See Appeal and Error 3 C. J. p 
256; Negligence § 947. 

63. See cases infra this section; 
and §§ 1727, 1728. 

64. Jackson v. St. Louis, ete., R. 
Co., 36 Mo. A. 170; Union Pac, R. Co. 
v. Meyer, 76 Nebr. 549, 107 NW 793. 

65. Vaughan v. Kansas City, etc., 
R. Co., 34 Mo. A. 141. 

66. See supra § 1600. 

67. Lindsay v. Kansas City, etc., 
R. Co., 36 Mo. A. 51. 


68. Kinion v. Kansas City, ete., R. 
Co., 39 Mo. A. 382; Duke v. Kansas 
City; etc; Ri Cos \39- Mo: A. 105- 


69.9 St- Louis) ete, RR. Co. v. Gray, 
72 Ark. 376, 80 SW 748. 

70. See supra §§ 1690-1693. 

71. Wabash, iete;, Ra Co, 
vieux, 14 Ill. A. 469. 


v. La- 


72. Chicago, ete., R. Co. v. Kemp, 
25M TUS VAG. 3.9% 
73. Seaboard Air ‘Line Ris Cov. 


Grimes, 90 Fla. 38, 105 S 142. 
74. See Appeal and Error § 2830; 
Negligence § 949. 
75. Ark.—St. Louis, etc., R. Co. v. 
Taylor, 57 Ark. 136, 20 SW 1088. 
Colo.—Colorado, ete, R. Co. v. 
Webb, 386 Colo. 224, 85 P 683. 
Conn.—-Fritts v. New York, etc., R. 
Co., 62 Conn. 503, 26 A 347 


Fla.—Jacksonville, etce., R. Co. v. 


Powell, 32 Ill. A. 53; CHIR ES eters 
COIN. Kemp, 25 Til. A. 
Ind.—_Pennsylvania o 'y. Mitchell, 
124 Ind. 473, 24 NH 1065; Indianapo- 
lisirete,, GR Coa.. ve Snelling, 16 Ind. 
435; Indianapolis, ete., R. Co. v. Clay, 
4 Ind. A. 282, 28 NE 567, 30 NE 916. 


Kan.— Kansas City, etc., RA Cowv. 
Grimes, 50 Kan. 655, 32 P 376. . 
Ky. —Louisville, RAY Comin 


etc. 
Brown, 11 Ky. Op. P 
Mich.—Wiider Vv. Chicago ete; R: 
Co., 70 Mich. 382, 28 NW 289. 

Mo.—Conrad vy. “Tlinois Southern R. 
Co., 116 Mo. A. 517, 92 SW 752. 

N. Y.—Hungerford v. Syracuse, 
ere, Re Col 4 NYS) 643) Pattie 27 IN ve 
647, 27 NE’ 856]. 

Pa.—Bowders v. Hagerstown, etce., 
R. Co., 69 Pa. Super. 151. 

Ss. D.—Kielbach v. Chicago, ete., R. 
Co., 13 S. D. 629, 84 NW 192. 

[al Evidence held sufficient: (1) 
Car approaching cressing without 
proper warning, and without being 
under proper control. Bowders v. 
Hagerstown, etc., R. Co., 69 Pa. Su- 
pers 1b61...(2) Unfenced track not on 
station grounds. Wilder v. Chicago, 
ete., R. Co., 70 Mich. 382, 28 NW 289. 

76. Colorado, ete.) (Rs Co. v. Webb, 
386 Colo. 224, 85 P 683; Kansas City, 
Glen. COs nv. Grimes, 50 Kan. 655, 32 
ie? Seay, 

77. Fritts v. New York, etc., R. Co., 
62 Conn. 503, 26 A 347, 
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but where there is no evidence whatever to support 
the verdict,?® or where the findings of the trial court 
rest on an erroneous view of the law,*® a judg- 
ment founded thereon will be reversed. Where the 
ends of justice will best be served by reversing and 
remanding for a new trial,®° a new trial will be or- 


dered.8? 


RAILROADS 


prejudice to the 


4 


[9§ 1727-1729 


eral rule,®? a party will not be heard to complain of | 
an erroneous ruling by which he was not prejudiced,** 
or which was to his own advantage,** and where 


complaining party is not shown, a 


judgment will not be reversed for error in the admis- 
sion or rejection of evidence,®* or in the court’s in~ 


structions to the jury.*® 


[§ 1728] (3) Harmless Error. Following the gen- 


[§ 1729] A. Management of Trains—1. In Gen- 
A railroad company must exercise proper 
care in the management of its trains to prevent 
collisions or accidents to trains which might result 
in injury not only to its own passengers’? or em- 
ployees,** but also to the passengers, employees, and 


eral. 


78. Ariz.—Atchison, etc., R. Co. v. 
Carrow, 18 Ariz. 83, 156 P 961. 

Ark.—Fink v. Nelson, 48 SW 897. 

Ga.—Western, ete., R. Co. v. Strick- 
land, 114 Ga. 133, 39 SE 943. 

Ill—Terre Haute, etc. R. Co. v. 
Augustus, 21 Ill. 186; Chicago, ete., 
R. Co. v. Sierer, 13 Ill. A. 261. 

Mo.—Calvert v. Hannibal, etc. R. 
Co., 34 Mo. 242. 

Oh.—Pittsburgh, etc., R. Co. v. Mc- 
Millan, 37 Oh. St. 554. 

79. Canadian Pac. R. Co. v. Eggles- 
ton, 36 Can. S. C. 641, 3 AnnCas 590. 
80. See Appeal and Prror § 3232. 

81. Hathaway v. Fitchburgh R. 
©o., 20: NYS: 927. 

[a] On appeal from judgment of 
justice of peace to a county court 
where judgment for plaintiff was re- 
versed, it was held on appeal to the 
supreme court that as plaintiff had in- 
troduced in the justice’s court evi- 
dence sufficient to make out “‘a pretty 
fair case,” although possibly not go- 
ing far enough in his proof to sustain 
a recovery, and defendant had intro- 
duced no evidence whatever, plaintiff 
ought not to be shut out by a mere 
reversal, and that the judgment of 
the county court should be so modi- 
fied as to grant plaintiff a new trial 
in the justice’s court. Hathaway v. 
Fitchburgh R. Co., 20 NYS 917. 

82. See Appeal and Error § 2878; 
Negligence § 950. 

83. Keyser v. Kansas City, ete., R. 
Co., 56 Iowa 440, 9 NW 338; Illinois 
Cent. R. Co. v. Person, 65 Miss. 319, 
a9 375; Kansas City; ete, R. Co, v. 
Oates, (Tex. Civ. A.) 185 SW 1014. 

[a] Refusal to strike out irre- 
sponsive part of jury’s answer to is- 
sue is harmless where it does not af- 
fect defendant’s liability based on 
failure to keep a proper lookout. 
Kansas City, ete. R. Co. v. Oates, 
(Tex. Civ. A.) 185 SW 1014. 

84. Box v. Atchison, etc., R. Co., 
58 Mo. A. 359; Molair vy. Port Royal, 
etc., R..Co., 31 S.C,’ 510, 10 SE) 243. 

85. Illinois Cent. R. Co. v. Person, 
65 Miss. 319, 3 S 875; Buckman v. 
Missouri, etc., R. Co., 100 Mo. A. 30, 
73 SW 270. 

[a] Condition of fences.—If the 
defective condition of fences or cat- 
tle guards at the place of entry is ad- 
mitted, error in admitting evidence of 
the condition at other places is harm- 
less. Price v. Barnard, 70 Mor A. 175. 

86. -U. S.— St. Louis, etc., R. Co. v. 
O’Loughlin, 49 Fed. 440, 1 CCA 311. 

Ga.—HEast Tennessee, etc., R. Co. v. 
Burney, 85 Ga. 635, 11 SE 1028. 

Iowa.—Karr v. Chicago, etc., R. Co., 
87 Iowa 298, 54 NW 144. 

Kan.—Leavenworth, ete., R. Co. v. 
Forbes, 37 Kan. 445, 15 P 595. 

Mo.—Hax v. Quincy, ete. R. Co., 
123 Mo. A. 172, 100 SW 6938; Clem 
v. Quincy, etc., R. Co., 119 Mo. A. 245, 


XIX. ACCIDENTS TO TRAINS 
[By 8. Boyp DaruinG] 


96 SW 226; Vaughan v. Kansas City. 
etc., R. Co., 34 Mo. A. 141; Matney, v. 
poate City, ete., R. Co., 30 Mo. A. 
07 


Nebr.—Burlington, etc., R. Co. v. 
Gorsuch, 47 Nebr. 767, 66 NW 831. 

Tenn.—Louisville, ete., R. Co. v. 
Patton, 104 Tenn. 40, 54 SW 984. 

Tex.—Stephenville, ete, R. Co. v. 
Schrank, (Civ. A.) 175 SW 471; -Gulf, 
etc., R. Co. v. Rowland, (Civ. A.) 23 
SW 421. 

[a] Instructions held not prejudi- 
cial: (1) Erroneously stating that to 
entitle plaintiff to recover he need 
only prove certain facts, where other 
portions of the charge fully and cor- 
rectly state the conditions upon which 
alone plaintiff could recover. Karr v. 
Chicago, ete., R. Co., 87 Iowa 298, 54 
NW 144. (2) Omitting condition that 
to render defendant liable the animal 
must have been running at large, 
where the evidence shows - without 
conflict that it was running at large at 
the time of the injury. Brentner v. 
Chicago, etc., R. Co., 68 Iowa 530, 23 
NW 245, 27 NW 605. (3) That a rail- 
road has a right to fence all places 
except highway crossings, thus fail- 
ing to except station grounds, where 
defendant claims that the injury oc- 
curred at a crossing and there is no 
claim or evidence that it occurred at 
or near a station. Keyser v. Kansas 
City, ete., R. Co., 56 Iowa 440, 9 NW 
338. (4) That to find for plaintiff the 
jury must find defendant responsible 
for a defective cattle guard and that 
it permitted grass to grow on the 
track near the cattle guard to make 
it attractive, since if the guard were 
defective, defendant was liable re- 
gardless of the grass on the right of 
way. Stephenville, ete, R. Co. v. 
Schrank, (Tex. Civ. A.) 175 SW 471. 

87. See Carriers §§ 1383-1385. 

88. See Master and Servant §§ 393-— 
396, 417, 454-458, 495-521, 562-564, 
569-571, 574-577, 676-684, 695, 704, 
722, 736-738, 747, 774-797, 900, 922-928, 
953, 954, 960, 976, 1082-1085, 1090- 
1096, 1104-1107, 12438, 1276, 1291, 1298, 
1314, 1830-1332, 1345, 1398. : 

Passengers see Carriers §§ 1383- 
1285. 


89. See infra § 1732, 
90. See infra §§ 1733-1741. 
91. Grippen v. New York Cent. R. 


Co., 40 N. Y. 34, 42. 

“This high measure of duty on the 
part of the railroad company, the stat- 
ute, prescribing notices by signboards 
at road or street crossings, the ring- 
ing of the bell, or the blowing of the 
whistle, has not relaxed’/in any de- 
gree. As a rule of duty, it stands as 
stringent and inflexible, founded in 
common law and the plainest right, as 
if there were no such statute. Com-: 
pliance with the statute is, of course, 
one of the circumstances, under which 
they run their trains; and, incident- 


i 


trains of another company using the same®® or in- 
tersecting tracks;°° and this duty exists at com- 
mon law independently of, and coneurrently with, 
its duties under governing statutes®! or rule 

Degree of care required is proportioned to the 
capacity of the railroad for inflicting injury,®* and 


g.92 


ally, such compliance may_ make it 
consistent with due care and caution, 
to do what, without using such sig- 
nals, would (even if there were no” 
such statutes,) be negligence. But the 
rule stands, and the statute stands 
with it; both must be satisfied. And 
hence, it is properly said, the statute 
does not constitute the sole rule of 
duty. The common law still requires: 
the exercise of care and prudence in 
the running of their ponderous en- 
gines and heavy trains through an in-, 
habited country; and that care and 
prudence increases in degree, as they 
enter towns, villages and cities, and 
cross their thoroughfares.” Grippen 
v. New York Cent. R. Co., supra. 

[a] Employee’s common-law right 
of action against the railroa'd not em- 
ploying him is not affected by the fact 
that the circumstances give him. no 
remedy under the Federal Employers’ 
Liability Act or the state Workmen’s 
Compensation Act. Schultz v. Chicago. 
Great Western R. Co., 226 Ill. A. 559. 

92. Smithson v. Chicago, etc. R. 
Co., 71 Minn. 216, 73 NW 853. 

[a] Private rules (1) adopted for 
the regulation and government of 
trains and trainmen do not stand upon 
the same footing as statutes and mu- 
nicipal ordinances. Smithson v. Chi- 
cago, ete., R. Co., 71 Minn. 216, 73 NW 
853. (2) A compliance therewith does 
not necessarily constitute reasonable 
care. Smithson v. Chicago, ete., R. 
Co., supra. (3) Nor does a violation 
thereof necessarily constitute negli- 
gence as a matter of law. Smithson 
v. Chicago, etce., R. Co., supra. (4) 
The circumstances, however, may be 
such that a violation will constitute 
negligence asa matter of law. Smith- 
son v. Chicago, etc., R. Co., supra. 
(5) Such rules may have a bearing in 
appraising the conduct of employees 
done thereunder. Moyes v. St. Louis, 
etc., R. Co., (Mo.) 186 SW 1027 (where 
the rules of a terminal company pro- 
vided that a signal “at proceed’’’ did 
not insure an unobstructed track 
ahead, and enjoined extraordinary 
care, reminded employees that other 
trains were acting on the same rules, 
and that in interlocking district trains 
must expect to find the tracks occu- 
pied, and that trains must be kept 
under’full control, ordering the train 
of deceased to proceed past a signal 
post was not negligence). 

93. Grippen v. New York Cent. R. 
Co: 40) Ne Ya. 34; 142: 

“In my judgment, the legal duty, 
which (irrespective of any statute) 
rests upon a railroad company, is to 
run their engines and cars carefully, 
prudently, with a caution propor- 
tioned to their prodigious power to. 
injure, and governed by a regard for 
the time, and place, and all other cir- 
cumstances affecting the liability of 
third parties to receive injury, ‘while 
in the exercise of reasonable care and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1729-1731] 
to the danger existing under the particular situa- 
tion.®* The standard and degree of care varies 


_ according to the relations between the parties.°® In 


guarding against injury to its passengers, it is or- 
dinarily held that a railroad must exercise a high 


degree of care and diligence;°* but as to persons on 


trains of other companies to whom defendant owes 
a duty of care, the rule requiring exercise of ordi- 
nary care generally applies,®’ as, for example, pas- 
sengers,°* or employees®® of another railroad, in- 
eluding employees of other companies running their 
own ears on defendant’s tracks by arrangement with 
defendant;1 as well also as to property of such oth- 
er railroad.2 To trespassers on its own trains,’ or 
on the trains of another company,‘ a railroad com- 
pany owes no duty beyond that of not willfully in- 
juring him. But to a stranger riding in the engine 
of the other railroad with permission of the engineer, 
but contrary to the rules of the other railroad, it 
owes a duty of ordinary eare.® In the extraordinary 
case of a train of one company being wrongfully up- 
on the track of another, the latter owes the former 
no higher degree of care than to any other trespasser 
under the same circumstances,® while the former’s 
act of trespass amounting to wanton or reckless 
conduct under the circumstances subjetts it to the 
assessment of punitive damages for injuries result- 
prudence on their part.” 


New York Cent. R. Co., 
94. See cases infra this note. 


Grippen v. 


supra. fendant. 
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“Plaintiff was not a servant of de- 
He was a stranger. 
mere fact that his business happened 
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ing therefrom,” 

[§ 1730] 2. Rate of Speed.* In the absence of 
any statute or ordinance on the subject no particular 
rate of speed in running a train is negligence per se,?® 
although the rate of, speed may be considered in con- 
nection with other circumstances in determining the 
issue of negligence.1° When the rate of speed is 


’ expressly limited by statute or ordinanee,!! the op- 
eration of trains at a speed exceeding the rate pre- 


seribed is negligence per se,” and renders the com- 
pany liable for injuries due to such excessive rate of 
speed,'® independently of notice or actual knowl- 
edge of such statute or ordinance on the part of the 
railroad.‘* Such regulations are not intended mere- 
ly for the protection of the general public in cross- 
ing railroad tracks,+® but apply to cases of collision 
between trains resulting in personal injuries to em- 
ployees thereon,!® or damages to the train.17 

[§ 1731] 8. Collision on Same Track—a. Trains 
of Same Company. A railroad company is econelu- 
sively presumed to know the whereabouts of all of 
its own trains,!® and must exercise due care to avoid 
collisions between its trains upon the same track.!® 
Its servants must exercise due care in the obsery- 
ance of schedule time and all rules and orders de- 
signed for this purpose,?° and in the choice of a 
course of conduct in case of emergency.2}_ So an 


this manner and that the track was 


The} unobstructed. Southern Indiana R. 


[a] Duty can be stated only in gen- 
eral terms of reasonable care and pru- 
dence under the circumstances, and 
can never be stated in detailed terms 
of particular precautions to be taken. 
Grippen v. New York Cent. R. Co., 40 
N. Y. 34, 46 (‘‘the question to be sub- 
mitted to the jury is . . whether, 
under the actual circumstances of the 
case, the company exercised reasona- 
ble care and prudence in what they 
did, and whether its neglect caused 
the’ injury complained of’’). 

{b] In approaching intersecting 
railroad crossing, those in charge of a 
train owe a duty to those on trains of 
the intersecting line, as well as to 
those on their own train, to keep the 
train under control, and keep a prop- 
er lookout for trains on the inter- 
secting road, and failure to do so is 
gross negligence. Richmond v. Mis- 
souri Pac. R. Co., 183 Mo. A. 463, 113 
SW 708. 

[ce] In transporting inflammable 
and explosive materials, reasonable 


care, measured by well-known dan- 
gers, should be used to prevent a 
wreck. New Orleans, bre RS Conv 


Watson, (Miss.) 128 S41 


95. Louisville, etc., ‘Co. v. East 
Tenwessee, etc. Co., Xo Fed; 993, .9 
CCA 314; Newport News, etc., R. Co. 


Vv. Howe, 52 Fed. 362, 3 CCA 121; Kel- 
low wv. Central Towa R. Co,; 68 Iowa 
470, 23 NW 740, 27 NW 466, 56 AmR 
858; Denman vy. St. Paul, ete., re @or, 
26 Minn. 357, 4 NW 605; and cases 
infra this section. 


Beco See Carriers §§ 1295-1298, 1302, 
0. 

97. See cases infra notes 98-2. 

98. Rabalais v. Orleans-Kenner 


iraet. Co,, 1-0) a. A2.790, 123 S$) 341; 
Augustus y. Chicago, etc., R. Co., 153 
Mo. A, 572, 104 SW 22; Wills v. Atch- 
ison, etc., Te Co., 133 "Mo. A. 625, 113 
SW 713; Reid v. Long Island R. Co., 
144 App. Div. 267, 128 NYS 1074. 

99. Schultz v. Chicago Great West- 
ern R. Co., 226 Ill. A. 559; Brimmer v. 
Tllinois Gent. R. Cox Ode L145 AG 198; 
Mitchell v. Chesapeake, ete.; #R: Co., 
225 Ky. ASS, 9 SW (2d) 217; Chesa- 
peake, etc., Co. v. John, 155 Ky. 264, 
159 SW gaa 50 LRANS 853; Paster- 
nak v. Chicago, etc., R. Co., 170 Mo. 
A. 663, 666, 157 SW 109; Gilbourne v. 
Oregon Sh Short Line R. Co., 39 Utah 80, 


to be that of a workman upon a rail- 
road would not relieve defendant of 
the duty to stop and whistle for the 
crossing, or to ring the bell, or to 
observe the speed ordinances. The 
duty to do these things was imposed 
upon the defendant for the benefit of 
those likely to use the _ crossing 
whether they be priest, prophet, saint 
or devil.” Pasternak v. Chicago, etc., 
R. Co., supra. 

1. See cases infra this note. 

[a] Lumber company.—Strickland 
v. Louisiana R., ete., Co., 134 La. 238, 
63 S 888. 

{b] Pullman, company.—Rose_ v. 
Pennsylvania R. Co., 17 Pa, Dist. 57. 

2. Louisville, etc., R. Co. v. Hast 
Tennessee, etc., R. Co. 60 Fed. 993, 9 
CCA 314; ‘Chicago, etc., R. Co. v. Kan- 
sas City, etch: Co. "78 Mo. A. 248; 
New York, etc., R. Co. v. Atlantic Re- 
fining Co. 7129 N. Y.-597, 29 NE 829. 

3. Garland v. Boston, etc., R. Co., 
76 N. H. 556, 86 A 141, 46 LRANS 338) 
AnnCasl913E 924. 

4 Grand Trunk R. Co. v. Barnett, 
27 T. L. R. 359, 31 CanLTOccNotes 385. 

5. Grimshaw vy. Lake Shore, ete., 
RK. Co. 205 N. Y¥. 871, 98 NB. 762,40 
LRANS 563, AnnCasi913E 571. 

6. Chicago, ete., R. Co. v. Kansas 
City, éte.; R. Co. -78 Mo. A.’ 245 

vie Chesapeake, Gtr, ot. COM Ns. ‘John, 
155 Ky. 264, 159 SW "322, 50 LRANS 
853. 


8. See also Carriers § he 
9. Southern Indiana R. Co. 
sick, 35 Ind. A. 676, 74 NE 1097. 

-[a] “Ordinance fixing the speed 
governing street cars within a munic- 
ipality furnishes no evidenceas to the 
reasonableness of an ordinance fixing 
the speed of railway trains within the 
same municipality.” Sioux Falls 
Tract. System v. Great Nerthern R. 


Mes- 


Go., 39'S. D. 17, 21, 162 NW 740. 
10. See cases infra this note. 
{a] During raising of tracks trains 


must be run with great care. Biggs v. 
Peoria, ete., R. Co., 182 Ill. A. 613.' 
[b] Running backward.—W here 
the only circumstance shown beside 
the speed of the train was that it was 
run backward, it was insufficient to 
show negligence in a casé where a 
construction train while so operated 
was derailed and overturned, injuring 
an employee thereon, it being shown 
that it was safe to run an engine in 


Pon Ms Messick, 35 Ind. A. 676, 74 NE 

{[c] Running in street.—Very great 
care is called for in running ‘through a 
city’s streets. Peo. v. Ortiz, 17 Porto 
Rico 860, 867 [cit Cyc]. 

Il. See supra § 1025 et seq. 

12. Chicago, ete., R. Co. v. Mochell, 
193 Ill. 208, 61 NE 1028, 86 AmSR 31% 
[aff 96 Ill. A. 178]; Gulf, ete., R. Co. 
v. Pendery, 14 Tex. Civ. wy 60, 36 SW 
793. See Sioux Falls Tract. System v. 
Great Northern R. Co., 39 :S..D. 17, 
162 NW 740 (railroad had no cause to 
complain of an instruction that an 
ordinance regulating speed was not 
conclusive evidence of negligence, but 
was to be considered in connection 
with other evidence as bearing on the 
issue of defendant’s negligence). 

13. Chicago, etc., R. Co. v. Mochell, 
193 Ill. 208, 61 NE 1028, 86 AmSR 318 
[aff 96 Ill. pe E7845 Gulf, ete, eRy Cos 
ve aaery 14 Tex. Civ. A. 60, 36 SW 


14. Central R., etc., Co. v. Bruns- 
wick, etc., R. Co., 87 Ga. 386, 13 SE 520. 

15. See infra §§ 1731, 1732. 

16. Pittsburgh, etc., R. Co. v. Mar- 
tin, 157 Ind. 216, 61 NE 229. 

17. Central R., ete., Co. v. Bruns- 


nase ete. R. Co., 87 Ga. 386713) SH 

18. Louisville, etc., R. Co. v. Eee 
151 Ind. 292, 50 NE 988. 

19. See cases infra notes 20, 21. 

20. U. S.—Great Northern R. Co. 
v. Hooker, 170 Fed. 154, 95 CCA 410. 

Canal Zone. —Fitzpatr ick v. Panama 
R. Co., 2-Canal Zone 111. 

Ky.—Chesapeake, Ciro lat Ba. ie 
Hoskins, 43 SW 484, 19 KyL 1359. 

Nebr.—Fitzpatrick v. Hines, 105 
Nebr. 134, 179 NW 410. 

Can.—Grand Trunk R. Co. v. Huard, 
B6gCam soe Co s65 5. 

21. Chesapeake, etc., R. Co. v. Mc- 
Michael, 15 SW 878, 13 KyL 758. 

{a] Backing train to avoid colli- 
sion.— Where a train without fault on 
the part of the engineer is caught be- 
tween a train of an intersecting road 
upon a crossing in front and some de- 
tached cars approaching his train on 
the same track from the rear, so that 
a collision with the one or the other 
is inevitable, the engineer is not guilty 
of willful negligence in choosing ei- 
ther alternative, and is not guilty of 
any negligence in backing his train 
into the approaching cars in order to 
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employee upon one train may in the absence of con- 
tributory negligence?” recover for injuries caused 
by a collision due to the negligence of those in charge 
of another of defendant’s trains,?* or due to the neg- 
ligence of its train despatcher in sending out trains 
upon the same section of track without proper or- 
ders to prevent collisions;?4 and a person riding 


upon an engine by invitation of the engineer who - 


had authority to issue such invitation may recover 
for injuries resulting from a collision due to the 
negligence of the engineer of the other train.?® 

[§ 1732] b. Trains of Different Companies. 
Where two railroad companies by agreement or oth- 
erwise are rightfully entitled to the use of the same 
track, each company is under the duty of exercising 
due care to avoid injury to the trains and property 
of the other or to persons rightfully on such trains.”° 
So in ease of collision or accident to trains where 
there is a joint use of the same track, the employees 
of one company may, in the absence of contributory 
negligence;?7 recover against the other company for 
injuries due to negligence on the part of that com- 


pany’s servants in the operation of its trains,?® or , 


in violating rules and orders,?® as in failing to send 
out flagmen or otherwise to warn other trains where 
a train is delayed,®° or stopped at an unusual place,?? 
or run backward,?? or due to negligence on the part of 
its switchmen in the operation of switches control- 
ling the use of such tracks,** or to negligence on the 
part of the company in failing to issue proper orders 
to its trainmen for the prevention of collisions with 
other trains,** or in failing to notify others entitled 
to use its track of a change in schedules or orders.?® 
The company guilty of such negligence will also be 


avoid the collision in front if this 
course was under the existing circum- 
stances likely to cause the least dam- 
age. Chesapeake, etc., R. Co. v. Mc- 
Michael, 15 SW 878, 13 KyL 758. 

22. See infra § 1749. 

23. Fitzpatrick v. Panama R. Co., 2 


25 NW 544 
31. 


SE ete, 
NW 85 


RAILROADS 


v. Chicago, ete., R. Co., 64 Wis. 475, 


Georgia Cent. 
138 Ala. 531, 36 S 426; 
R. Co., 71 Minn. 216, 73 


32. snitlips v. Chicago, ete., 
64 Wis. 475, 25 NW 544; Reed v. Mich. 


[§§ 1731-1733 


liable for injury to the trains of the other railroad 
company,*® or to passengers thereon,*’ and to the 
other company for liabilities incurred by it to third 
persons growing out of the collision.?* But statutes 
controlling the management of trains at junctions or 
crossings of tracks belonging to two different com- 


panies®® do not apply to junctions or unions of tracks 


belonging to the same railroad;*® and hence a fail- 
ure to stop before reaching a junction, which would 
have imposed liability on the company if the junc- 
tion had been with another company’s tracks, will 
not have that effect, independently of common-law 
negligence, where the junction is between tracks of a 
single company.*+ 

Where both companies were negligent, a per- 
son injured by the collision may sue either, and the 
company sued cannot urge as a defense that the negli- 
gence of the other company exceeded its own,*? or 
the action may be maintained against both notwith- 
standing there was no breach of any joint duty.*? 

[§ 1733] 4. Collision Where Roads Cross*+—a. 
In General. It is the duty of those in control of 
trains moving upon intersecting lines of railway 
when approaching or passing the place of intersec- 
tion to exercise due care commensurate with the 
danger of the situation to prevent collisions.t° Due 
care must also be used to avoid collisions with street 
ears at the intersection of a street railroad,*® es- 
pecially where the conditions are such as to ob- 
struct a view of the crossing.*7 In the performance 
of this duty the train must, before reaching the 
crossing, be brought to a full stop if a statute so 
requires,*® and in any case those in charge of the 
train must keep a proper lookout for trains upon 


43. St. Louis, etc., R. Co. Ken- 
dall, 114 Ark. 224, 169 SW S03, LRA 
R. Co. v. Martin, 1915F 98 
Smithson v. 44. At junctions between main line 
and branches of same railroad see su- 
pra §,1732. 

Rao, 45. U. S.—Chicago Great Western 


Canal Zone 111; Chesapeake, etc., R. 
Co. v. Hoskins, 43 SW 484, 19 KyL 
1359; Fitzpatrick v. Hines, 105 Nebr. 
134, 179 NW 410. 

24 Louisville, ete., R. Co. v. Heck, 
151 Ind. 292, 50 NE 988; Galveston, 
éete., R: Co. v. Arispe, 5 Tex. Civ. A. 
611, 28 SW 928, 24 SW 338; Grand 
ape Re. (Co... vo. Huard, (36 Cans*S. C: 

25. Whitehouse v. Grand Trunk R. 
Co:;: 29°. Cas. No. 17,565, 2-Hask. 189. 

26. U. S.—New York Cent. Trust 
Co. v. Denver, etc., R. Co., 97 Fed. 239, 
38 CCA 143 [certiorari den 176 U. S. 
683 mem, 20 SCt 1025 mem, 44 L. ed. 
638 mem]. 

Ala.—Georgia Cent. R. Co. v. Mar- 
tin, 138 Ala. 531, 36 S 426. 

-Kan.—Chicago, etc., R. Co. v. Mar- 
tin, 59 Kan. 437, 53 P 461, 

N. C.—Aberdeén, etc., R. Co. v. Sea- 
board Air Line R. Co., 157 N. C. 369, 
72 SE 1047. 

Vt.—In re Merrill, 54 Vt. 200. 

27. See infra § 1749. 

28. Strickland v. Louisiana R., etc., 
Co., 134 La. 238, 63 S 888; Omaha, etc., 
153) (Goren Morgan, 40 Nebr. 604, 59 NW 
81; Smith v. New York, etc., R. Co., 
19) IN. Yor127: 75 AmD 305. [afi 13 IN: 
Y. Super. 225]; Gross vy. Pennsylva- 
nia, etc.,-R. Co., 16 NYS 616; Rose v. 
Pennsylvania R. Co., 17 Pa. Dist. 57. 

29. Jennings v. Philadelphia, etc., 
R:..Co., 29 App. €D. C.) 219; Phillips v. 
Chicago, etc., R. Co., 64 Wis. 475, 25 
NW 544. But compare Smithson vy. 
Chicago, ete. R. Co., 71 Minn. 216, 
73 NW 853; Moyes v. St. Louis, etc., 
R. Co., (Mo.) 186 SW 1027 (both as to 
the effect of private rules). 

30. Smithson y. Chicago, etc., EG 
Co., 71 Minn. 216, 73 NW 853: Phillips 


Cent. R., 18 OntWN 415. 

83. Smith v. New York, etc., R. Co., 
19 N. Y..127, 75 AmD 305; In re Mer- 
rill, 54 Vt. 200; Sawyer v. Rutland, 
ete. Re Coy, 27 Vt. 370% 

34. Union R. Co. v. Tate, 151 Fed. 
550, 81 CCA 66; Nary v. New York, 
etc., Re Cows9 NYS 153 [aff 125 N. Y. 
759 mem, 27 NE 408 mem]. 

[a] Backing trains.—Defendant 
was negligent in failing to prescribe 
proper rules and regulations for the 
movement of its trains, and in permit- 
ting a train of great length to be 
backed into the yards around a curve 
which obstructed the view of the en- 
gineer without sufficient brakemen 
thereon to pass a signal to him when 
there was danger of a collision. Un- 
ion R. Co. v. Tate, 151 Fed. 550, 81 
CCA 66. 


35. Massee, etc., Lumber Co. v. 
GeOreaty ete., R., 12 Ga. A. 436, 77 SE 

(36. In re Merrill, 54 Vt. 200. 

37. Eddy v. Letcher, 57 Fed. 115, 6 


CCA 276 [app dism 156 U. S. 47, 15 SCt 
266, 39 L. ed. 341]; Rabalais v. Or- 
leans-Kenner Tract. Co., 10 La. A. 790, 
123 S 341. 

38. New York Cent. Trust Co. v: 
Colorado Midland R. Co., 89 Fed. 560 
[aff 97 Fed. 239, 38 CCA 143]. 

39. See supra § 1040. 

40. Chicago Great Western R. Co. 
v. Minneapolis, ete., R. Co., 176 Fed. 
237, 100 CCA 41, 20 AnnCas 1200. 

41. Chicago Great Western R. Co. 
v. Minneapolis, ete., R. Co., supra. 

42. sUnion eR; etc., Co. v. Schack- 
let, 119 Ill. 232, 10 NE 896 [aff 19 Ill. 
A. 145]. 


R. Co. v. Minneapolis, ete., R. Co., 176 
Fed. 237, 100 CCA 41, 20 AnnCas 1200; 
Kansas City, ete, R. Co. v. Stoner, 
51 Fed. 649, 2 CCA 437. 

Ill.—Roy v. East St. Louis, ete., R. 
Cos Ed OF TH. AL SS Se 

Kan. —Chicago, etc., R. Co. v. Ran- 
som, 56 Kan. 559, 44 P 6. 

Mo. —Richmond v. Missouri Pac. R. 
Co., 183 Mo. A. 468, 118 SW 708; Mis- 
souri Pac. R. Co. v. Chicago Great 
oe R. Co., 98 Mo, A. 214, 71 SW 


Can.—Great Western R. Co. v. 
Brown, 3 Can. S. C. 159 [dism app 2 
Ont. A. 64 (dism app 40 U. C. be B. 
333) ]. 

Ont.—Barnett v. R. Co., 22 Ont. L. 
R. 84, 2 OntWN 102, 17 OntWR 67, 
20 Ont. L. R. 390 [dism app 1 OntWN 
491, 15 OntWR 401]. 

46. Chicago, etc., R. Co. v. Smith, 
124 Ill. A. 627 [aff 226 Ill. ry a 80 NE 
716]; Evansville, ete., R. Co. Hoff- 
man, 67 Ind. A. 571, 118 NE 1bi: Ev- 
ansville, etc., R. Co. Vv. Hoffman, 56 
Ind. A. 530, 105 NE 788; Louisville, 
ete., R. Co. v. Galloway, 219 Ky. 595, 
294 SW 135; ‘Central.Pass.. R: Cosw 


Kuhn, 86 Ky. 578, 6 SW _ 441, 9 KyL . 


725, 9 AmSR 309; Lake Hrie, ete., R. 
Co.’ v. Northern Ohio Tract., etc., Co., 
20 Oh. Cir. Ct. N. S. 345 

47. Wabash R. Co. v. Barrett, 117 
Til A. 315. 
Dense fog.—It is negligence 
for a train to approach in the day- 
time a street railway crossing in the 
midst of a dense fog at a rapid rate 
of speed without giving due warning 
of its approach. Wabash R. Co, v. 
Barrett, 117 Dll. A, 325. 

48. See infra §§ 1736-1739. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1733-1735] 


the intersecting track,*® especially if the train is 
being backed across the intersection,®® and must 
have their train under proper control so that if the 
necessity arises it can be promptly stopped.*°! A sud- 
den unexpected failure of air brakes to work will 
not excuse the railroad in not having its train un- 
der control if there were other appliances which 
could have been used and were not.®? In ease of 
collision between trains of different companies, if 
only one company was negligent there can be no re- 
covery against the other,®? but if both were negli- 
gent they are both lhable,°* and persons injured 
thereby may recover against either the full amount 
of the damages sustained regardless of the negli- 
gence of the other.°®> A passenger of one railroad 
may recover against another railroad whose negli- 
gence contributes to cause a collision by which he 
was injured,®® although the company carrying him 
was also negligent;°* and a passenger on a street 
car may recover against a railroad whose negligence 
contributed to produce the injury,°® although those 
in charge of the street car were also negligent,>® or 
were acting in violation of a contract between the 
companies as to the precautions to be taken by the 
employees of the street car company in the use of the 
crossing. 60 In an action by a passenger against both 
companies for injuries due to a negligent collision 
at a crossing, it is no defense for one of defend- 
ants to show merely that the negligence of the other 
exceeded its own.®! 

Where intersection is near a station on one of the 
roads, the other road will be held to a knowledge of 
the publicly scheduled stops at the station, and to a 
duty to govern the movement of its own trains ac- 
cordingly.®? 

[§ 1734] b. Right of Way—(1) In General. It 
is negligence on the part of one railroad company to 

49. Kansas City, etc., R. Co. v. Bd. 
Stoner, 51 Fed. 649, 2 CCA 437; Grace 
v. Minneapolis, etc., Ror Coy 153 Iowa 
418, 133 NW 672; Pratt v. Chicago, Q. B. (Ont.) 324. 
etc., R. Co., 38 Minn. 455, 38 NW 356.| 56. 


[a] Duty of electric railroad com- ete., R. 
pany at railroad crossings is the same | 154 U. 


RAILROADS 


Kansas City, 
Stoner, 51 Fed. 649, 2 CCA 4387; 
ham v. Great Western R. Co., 41 U. C. N. 


U. S.—Parshall v. 
Co., 35 Fed. 649 [app dism 
Ss. 510, 14-SCt 1149, 38 L. ed. 
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attempt to pass a railroad crossing over which anoth- 
er company has the right of way when a train of that 
company is approaching,®* the rule applying to 
crossings in railroad yards where switch engines are 
operating. 

Who has right of way. While a railroad has the 
right of way where its tracks intersect those of a 
street railway,°®° the rule as between two roads, nei- 
ther of which is a street railway, is, in the absence 
of a controlling statute or agreement,®® that each 
railroad has an equal right to the use of the cross- 
ing,®? and the train which first reaches the stop- 
ping place and stops has the right of precedence;°® 
and the fact that a train on one road is scheduled 
to pass at a particular time does not affect the equal 
right of both to the use of the crossing,®® although it 
may have a bearing on the question whether or not 
it was negligent for the other road to exercise its 
right under particular cireumstances,’°* each rail- 
road being held to a knowledge of the other’s pub- 
lished train schedules.7+ The right of way may be 
made the subject of regulation by statute or agree- 
ment, in which case the terms of statute or agree- 
ment control,7? as, for example, that the train on 
the road first built shall have precedence;7* that a 
passenger train shall have the right of way over a 
freight train;7* that regular trains on time shall take 
precedence over trains of the same grade not on time 
or having no schedule time;** that a train signaled 
to pass shall have the right of way over a train 
against which the signal is set.7° 

[§ 1735] (2) Limitation on Exercise of Right. 
An engineer of a train having the right of way can- 
not rely absolutely upon a recognition and obsery- 
ance of his prior right by the engineer of the other 
train,’” and it is negligence on his part to attempt 
to pass the crossing without keeping a lookout for 


ReuCoyreva 
Gra- 


etc., Jersey Electric me Co., 60 IN: J. a. 52; 

37 A 627, 3 LRA 516. 

Y.—-Wood v. New York Cent., 

ete. KR. Con TOeNe Ye. U9. 
Oh.—-Moulder v. Cleveland, etc., R. 

Co., 5 OhS&CP 664, 1 OhNP 361 
Tex.—El Paso, ete., R. Co. v. Mur- 


Minneapolis, 


as that of steam railroads where such 
electric railroad company is organ- 
ized under a general railroad act. Roy 
v. East St. Louis, ete., R. Co., 119 Ill. 
A. 313. 

DOL cansas: City, ete, RR. “Co. iv. 
Backes: 114 Ala. 152, 21 S 444. 

[a] Backing train to avoid colli- 
sion.— Where an engineer having 
passed one crossing backs his train 
to avoid a collision with a train upon 
a second intersecting line in front and 
strikes a train which had since come 
upon the first crossing, the company 
will be liable if there was sufficient 
room for defendant’s train between 
the two intersections an'd the collision 
could have been avoided by due care 
in backing the train. Kansas City, 
swe R. Co. v. Lackey, 114 Ala. 152, 
21S 444. 

51. ansase City, ClC.a Ft. wOOe v. 
Stoner, 51 Fed. 649, 2 CCA 437. 

52. Missouri, etc., R. Co. v. Ran- 
som, 15 Tex. Civ. A. 689, 41 SW 826. 

53. Chesapeake, etc., R. Co. v. Me- 
Michael, 15 SW 878, 13 KyL 758; Bunt- 
ing v. Pennsylvania R. Glow dats Pa. 204, 
12 A 448. 

54. Washington, etc., R. Co. v. 
Hickey, 5 App. (D. C.) 4386; Wabash, 
etc., R. Co. v. Shacklet, 105 Ill. 364, 
44 AmR 791; Chicago, etc., R.3Co. 


v. 
Smith, 124 Ill. A. 627 [aff 226 M11. 178, 


80 NE 716]; Cincinnati, etc., R. Co. v. 
mre 40 Ind. A. 150, 81 NE 213; Be 
NE 1009; Baltimore, ete., R. Co. 
Kleespies, 39 Ind. A. 151, 76 NE Tors, 
78 NE 252; A ARCS DOLE My ete., EC One 
Pritz, 1 Oh. ol ee E/ Oh. Cir. Ct. N. 
s. 96, 34 One ‘Cir. Ct. 411. 


1074]. 
Ill.—Wabash, etc., R. Co. v. Shack- 
let, 105 Ill. 364, 44 AmR 791. 


Ind.—Pittsburgh, etc., R. Co. v. 
Spencer, 98 Ind. 186; Baltimore, etce., 
R. Co. v. Kleespies, 39 Ind. A. 151, 


76 NE 1015, 78 NE 252. 

La.—Holzab v.. New Orleans, etc., R. 
Co., 38 La.“Ann. 185, 58 AmR 177. 

Pa:—Bunting v. Hogsett, 139 Pa. 
363, 21 A 31, 33, 34, 23 AmSR 192, 12 
LRA 268. 

57. See cases supra note 56. 

58. Georgia Pac. R. 
87 Ala. 610, 6 S 413; Little Rock, etc., 
R. Co. v. Harrell, 58 eas eet 25 SW 
117; Chicago, etc., Rs . v. Hines, 
183 Ill. 482, 56 NE 177 fate 82 Tl. A. 
488]; Pittsburgh, ete,, Re Coleve Eritz, 
1 Oh. A. 119, 17 Oh. Cir; Ct. N. S. 96, 
S4°7Oh ST Cirsvete 411. 

59. See cases supra note 58. 

60. Baltimore, etc., R. Co. v. Friel, 
77 Fed. 126, 23 CCA 77. 

61. Chicago, etc., R. Co. v. Ransom, 
56 Kan. 559, 44 P 6; Pittsburgh, etce., 
UN Gormva eritz dl Oh wAs 1191 Ohs Cir 
Gt N2S696; 84 Oh: Cir, Ct..410, 

62. Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., 98 Mo. A. 214, 71 
SW_ 1081. 

63. U. S.—Chicago, etc., R. Co. v. 
Chambers, 68 Fed. 148, 15 CCA 327. 

Ky.—Chesapeake, etc., R. Co. v. Me- 
wed ce 15 SW 878, 13 KyL 758. 
Davis v. Houston, ete “Re Cor, 
108 a 81, 30 S 250. 

Mo.—Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., 98 Mo. A. 214, 
71 SW 1081. 

N. J.—New York, etc., R. Co. v. New 


Co. v. Hughes, 


tle, 49 Tex. Civ. A. 273, 108 SW 998. 
64. El Paso, etc., R. Co. v. Murtle, 
supra. 
65. Vincennes Tract. Co. v. Curry, 
59. Ind. A. 683, 109 NE 62; New York, 


etc., R. Co. v. New Jersey Blectric 
Paauos 60 N. J. L. 52, 37 A 627, 88 LRA 


66. See infra text and notes 67-71. 

67. Missouri Pac. R. Co. v. Chica- 
go Great Western R. Co., 98 Mo. A. 214, 
tL SW. LOSts, 

68. Chicago, etc., R. Co. v. Cham- 
bers, 68 Fed. 148, 15 CCA 327; Kan- 
sas City. eter Ey: Go. v. Stoner, 51 Fed. 
649, 2 CCA 437: Missouri Pac. R. Co. 
Ve Chicago Great Western R. Cony acs 
Mo. A. 214, 71 SW 1081; El Paso, etc., 
Ba Coy Murtle, 49 Tex. Civ. A. 2738; 
108 SW 998. 

69. Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., 98 Mo. A. 214, 
aL *SW 1082. 

70. Missouri Pac. R. Co. v. Chica- 
go Great Western R. Co.,supra. 

71. Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., supra. 

72. See cases infra notes 73-76. 

73. Moulder v. Cleveland, ete., R. 
Co., 5 OhS&CP 664, 1 OhNP 361. 

74. Moulder v. Cleveland, ete., R. 
Co., supra. 

75. Moulder 
Co., supra. 

76. Moulder 
Cowvsupra. 


v. Cleveland, etc., R. 
v. Cleveland, etc., R. 


77. Grace v. Minneapolis, ete., R. 
Co., 153 Iowa 418, 1383 NW 672; Chi- 
cago, ete., R. Co. v. Ransom, 56 Kan. 
559, 44 P 6. 
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trains upon the other road,’® or if such a train 1s 
approaching not to ascertain if it is going to stop.”° 

But, if the other train has stopped as it was its duty 
to do, the engineer having the right of way may 
reasonably assume that it will remain at its place 
until he shall have passed the crossing.®° 
engineer in moving his train over a crossing may 
assume that an approaching train on the intersect- 
ing track will stop in obedience to the statutory re- 
A train which otherwise would have 
the right of way’? cannot exercise it as against a 
train signaled to cross, provided it knew or by the 
exercise of reasonable care could have known that 
the signal had been set against it.°* 
engineer entitled to the right of way exercise it un- 
der conditions where to do so would result inevitably 
in a collision, and where, by not exercising the right, 
it would be reasonably possible to avoid the col- 
lision,$* as where the train not having the right of 
85 or is indicating its 


quirements.§? 


way is already on the crossing, 
intention. to cross.§°® 


[§ 1736] c. Duty To Stop Before Crossing—(1) 
Except where other means are provided | : 
to prevent collisions,®* it is the duty of a person in 
charge of a train before crossing another railroad 
to stop, look, and listen for other trains and ascer-- 
tain whether the crossing may be made in safety,®® 
and the duty at common law continues, even though 
a statute penalizes the failure to stop;®® but, unless 
so required by statute,®® the train need not stop be- 
fore crossing intersecting tracks of a switch yard be- 
longing to itself.°! The failure of a railroad to bring 
its trains to a full stop before crossing the tracks of 
another railroad, if required by statute, is negli- 


In General. 


78. Grace v. Minneapolis, ete, R 
Co., 153 Iowa 418, 13838 NW 672; Pratt 
v. Chicago, etc., R. Co., 38 Minn. 455, 
38 NW 356. 

79. Chicago, etc., R. Co. v. Ransom, 
56 Kan. 559, 44 P 6. 

80. Chicago, etc., R. Co. v. Cham- 
hers, 68 Fed. 148, 15 CGA 327. 

81. Young vy. Woodward Iron Co., 
217 Ala. 330, 113 S 223. 

82. See supra § 1734. 

83. Moulder y. Cleveland, etc., R. 
Co., 5 OhS&CP 664, 1 OhNP 361. 

84. Chicago, ete., R. Co. v. Rock- 
ford, etce., R. Co., 72 Ill. 34; Missouri 
Pac. R. Co. v. Chicago Great Western 
R. Co., 98 Mo. A. 214, 71 SW 1081: 

85. Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., supra. 


86. Pratt v.) Chicago, etc., R.Co., 
38 Minn. 455, 38 NW 356. 

87. Chesapeake, etec., R. Co. v. Com, 
SOY, = Tipy aD SW 266, 18 KyL 54; 
Toledo, ete., RaiCo;. Vv. Hydell, 25 Oh. 
Cir Ct 9: 

[a]. One company may contract 


with another for the employment of 
levermen to operate an 
system at the intersection of their 
roads, but cannot by such contract 
shift its responsibility or relieve it- 
self against negl#gence in the per- 
formance of this duty as to the public 
and third persons. Toledo, éte., R. 
Co. v;; Hydell, 25 Oh. Cir. Ct. nye 

8s. Ala. —Louisyille, etc., Co. 
Anchors, 114 Ala. 492, 22 Me "279, 65 
AmSR 116; Birmingham Mineral R. 
Co. v. Jacobs, 92 Ala. 187, 9 S 320. 
St. Louis \Nat. Stock Yard v. 
Godfrey, 198 Ill. 288, 65 NE 90 [aff 
101 Ill. A. 40]. 

Ind.—Cleveland, etc., R. Co. v. Gray, 
148 Ind. 266, 277, 46 N® 675. 

Miss. ~—Mobile, etc:.,: BR. Co;v. Camp- 
bell, 114 Miss. 803, 75 S 554. 

N. G.—MecDonald vy. ony ay 6tC., 
Ry, LOdaN Ce. 622, 81° SH lol 

Tex.—San Antonio, etc., B. Co. Vv. 
Bowles, 88 Tex. 634, 32 SW 880. 

Wis.—Lockwood v. Chicago, etc., R. 


interlocking” 
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operated.°# 


And an 


Nor ean the 


quirements. 


ther* 


Co., 55 Wis. 50, 12 NW 401. 

“Tf means are not provided by which 
a collision is rendered impossible, then 
the rule to stop and look and listen 
cannot be less imperative when two 
trains are liable to crash together 
than it is when one train is liable to 
crash into the _ traveler’s vehicle.” 
Cleveland, etc., R. Co. v. Gray, supra. 
See also infra § 1769. 

89. Cleveland, ete., R. Co. v. Gray, 
148 Ind. 266, 46 NE 675. 

90. HI Paso, etce., R. Co. v. Murtle, 
49 Tex. Civ. A. "273, 108 SW 998. 

91. St. Louis Nat. Stock Yards v. 
Godfrey, 198 Ill. 288, 65 NE 90 [aff 
101 ll. A. 40]. 

92. Richmond, etc., R. Co. v. Free- 
man, 97 Ala. 289, 11 s’ 800; Louisville, 
R;, iete., “Cor vv. Hynes, 47 Ind. A. 
NE’ 962; Cincinnati, etc., Ri 
Co. vy. Acrea, 42 Ind. A. 127, 82 NE 
1009; San Antonio, ete, R. Co. v. 
Bowles, 88 Tex. 634, 32 SW 880; El 
Paso, etc., R. Co. v. Polk, 49 Tex. Civ. 
A. 269, 108 SW 761. 

Statutory and municipal regulations 
as to stopping trains before crossing 
other railroads see supra § 1733. 

93. San “Antonio, etce., R. Co. v. 
Bowles, 88 Tex. 634, 32 SW 880. 

94, El Paso, etc., R. Co. v. Murtle, 
49 Tex. Civ. A. 278, 108 SW 998. 

95. Wood v. New York Cent., etc., 
RCO ecOseN. mo Ob, 

96. Wood v. New York‘Cent., etce., 
ie sec supra. 

97. ‘Kansas: City, ilete., “Ri i Cowie 
Stoner, 51 Fed. 649, 2 CCA 4387; South- 
ern R. Co. v. Bonner, 141 Ala. 617) 37 
S 702; Birmingham Mineral R. Co. Vv. 
Jacobs, 92 Ala. 187, 9 S 320, 12 LRA 
830; Pratt v. Chicago, étc., R. Co., 38 
Minn. 455, 38 NW 356. 

[a] Meaning of requirement that 
the engineer before proceeding must 
“know the way to be clear” is not only 
that the crossings be free from imme- 
diate obstruction but free from dan- 
ger of such obstruction as ought rea- 
sonably to be expected, but it does not 


What company liable. 
utory negligence,” the failure to stop renders the 
offending company® or the offending companies, ei- 
or both,? 


[$§ 1735-17 


gence per se,°? whether there be any visible neces- 
sity for so doing or not,®® the statute applying to 
crossings in railroad yards where switch engines. are 
Where the rules of the company re- 
quire its engineers to stop before crossing another 
railroad, it is their duty to obey such instructions,®° 
although signaled by another employee that the 
crossing is clear.°°® 

Duty after stopping. Merely stopping the train is 
-not a sufficient precaution, butfthose in charge of the 
train must ascertain if the way is clear and proceed 
with due caution, keeping a careful lookout and with 
the train under proper control;®? but where they 
have taken these precautions, they may proceed on 
the assumption that an approaching train on the 
other track, but not in close proximity to the cross- 
ing, will stop before reaching the crossing.°* Where 
an engineer stops his train at the distance semaphore 
as the statute requires, and is there signaled to pro- 
ceed, it is not negligent for him to proceed without 
stopping a second time at a company 
placed nearer the crossing.®® 

Persons protected by the statute. 
quiring trains to be stopped before crossing another 
railroad is not intended solely for the protection of 
trains using the crossing and of persons, employees, 
and others rightfully on such trains, but for the 
protection of all persons rightfully within the region 
of danger created by noncompliance with its re- 


“stop” post 


The statute re- 


In the absence of contrib- 


liable for any damages directly 


require knowledge that the way will 
certainly remain clear against all aft- 
er-occur ring or extraordinary happen- 
ings. Southern R. Co. v. Bonner, 141 
Ala. 517, 37 S 702. 

98. Vessel v. Seaboard Air-Line R. 
Co., 182 Ala. 589, 62 S 180. ‘ 

99. Wabash R. Co. v. McKay, 40 
CancsSiiG. a2 5. 

1. Southern R. Co. v. Williams, 143 
Ala. 212, 88 S 1013. 

Persons working about tracks see 
infra § 1749. 

[a] Person walking by side of in- 
tersecting track, who is injured by an 
overturned car in a collision result- 
ing from failure to stop, may recover 
damages for his injuries from the 
company disobeying the statute. 
Southern R. Co. v. Williams, 143 Ala. 
212, 38 S 1013. 

2. See infra § 1749. 

3. Ala.—Richmond, ete., R. Co. v. 
wine intr 97 Ala. 289, 11 S$ 800. 

nd.—Grand Rapids, ete.) R. Cov ve 
Bllison, 117 Ind. 234, 20 NE 135; Cin- 
cinnati, ete., R. Co. v. gecren: 40 Ind. 
A. 150, 81 NE 2138, 82 NE 1009 

Tex.—San Antonio, etc., R. Co. v. 
Bowles, 88 Tex. 634, 82 SW 880. 

Can.—-Great Western Riv Cone 
Brown, 8 Can. S. C. 159 [dism app 2 
Ont. A. 64 (dism app 40 U. GC. Q. B. 

0 

Ont. arr cae iV Stee Western R. 
Coy 41-0. °CF.@: 

4. Grand Rapiae ie R. re v. El- 
lison, 117 Ind. 234, 20 NE 13 

[a] Other’s failure to el as de- 
fence.—The fact that another com- 
pany was also negligent will not re- 
lieve defendant in an action against 
it alone if it was also negligent in fail- 
ing to observe the precaution. Grand 
Rapids, etc., R. Co. v. Ellison, 117 Ind, 
234, 20 NE "135. 

5. Cincinnati, etc., R. Co. v. Acrea, 
40 Ind. A. 150, 81 NE’ 213, 82 NE 1009; 
San Antonio, ete., R. Co. v. Bowles, 88 
Tex. 634, 32 SW’ 880. See Winnipeg 
Electric ‘R. Co. v. Canadian Northern 


' Kor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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caused by such omission. 

[§ 1737] (2) Street Railroad Tracks. 
where the statute expressly requires it,® a statute 
requiring stops before crossing tracks of another 
railroad do not require a railroad to stop its trains 
before crossing tracks of a street railroad.* 

After stopping, the engineer should give warning 
of his intention to start his train again.® 

[§ 1738] (3) Distance from Crossing. Where the 
statute merely requires trains to be stopped before 
crossing another railroad, but does not prescribe the 
distance from the erossing,® they should be stopped 
at such a distance as under the circumstances com- 
mon prudence would dictate as necessary to avoid 
a collision,?® the possibility of failure in the air 
brakes being taken into econsideration.1! If the 
statute preseribes the distance and requires the stop 
to be made “within” that distance, a stop at any point 
between the named limit and the track satisfies the 
statutory requirements.12 The stop must be made, 
however, somewhere within the statutory limit, even 
though by so doing the rear end of the train over- 
laps the tracks of another railroad at another inter- 
secting point.t% 

[§ 1739] (4) Brakes and Other Equipment.‘* If 
the engineer cannot stop his train on account of 
failure of the brakes to work, he must give warning 
of his approach to the crossing, and failure to do so 
is negligence.1> 

Air brakes. 
train to a stop before crossings, independently of any 
statutory requirements, may be a part of a railroad’s 
common-law duty at crossings,'® the question wheth- 
er it is or not depending on whether its use was rea- 
sonably necessary in the exercise of its duty to use 
ordinary ecare.1* If air brakes are relied on, they 
should be applied at a sufficient distance from the 
crossing to enable the train to be stopped by the hand 
brakes in ease the air brakes fail to work.*® 

Interlocking device or switches. A statute per- 
mitting trains to cross without stopping, provided 
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Except, 


The use of air brakes to bring the 
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they maintain an interlocking device on switches at. 
the crossing,’® cannot be relied on as a defence in 
an action for injuries resulting from a collision, 
when it appears that the interlocking device was not. 
in working order.?° 

[§ 1740] d. Lights, Signals, Gates, Flagmen, and 
Other Warnings. A railroad company will be liable 
for injuries due to a collision caused by an engineer’s. 
disregarding the warning of lights or signal devices. 
at a crossing indicating that the crossing is occupied 
or that a train on the intersecting track has the right 
of way,*! or by his failure to observe such lights or 
signals and ascertain thereby whether he can cross 
with safety,?? or for negligence on the part of its. 
servants charged with the duty of giving the signals. 
to trains at the crossing.2* No duty rests on the en- 
gineer to sound the whistle or ring the bell after dis- 
covering a train on the intersecting road in a danger- 
ous position, where it appears that the gollision 
would not have been averted if he had done it and he 
resorted to every means known to skillful engineers. 
to avert the collision.24 ~ 

Whero railroad crosses track of street railway, it. 
is negligence for a train to approach the crossing 
without giving a signal of its approach or other 
warning of danger,?*® and all statutory requirements. 
as to the ringing of bells and the blowing of whistles 
at such crossings’ must be complied with; and par- 
ticularly is this so if it be dark or foggy so that the 
view of the train is obseured.?7 At a crossing in a 
city which is much used and where street cars pass 
frequently it is negligence not to maintain gates or 
a flagman to prevent collistons therewith,?® but in 
the absence of evidence that the crossing is more 
than ordinarily dangerous, no such duty exists.?% 
If gates are maintained, the railroad will be liable 
for injuries resulting from collisions with street cars 
due to a failure to keep a servant to operate the 
gates,°° or due to the negligence of its gatemen in 
not keeping a proper lookout for trains and cars and 
failing to lower the gates,*1 or operating the gates 


R. Co., 59 Can. S. C. 352- (steam and 13. Birmingham Mineral R. Co. v.| etc., R. Co., 74 Oh. St. 138, 77 NE 1066; 
electric roads). tees 92 Ala. 187, 9 S.320, 12 LRA Shas v. Wabash R. Co., 16 OntWN' 
: 6. See statutor rovisions; and ‘ 4 
supra § 1040. hd 14. Failure to keep crossings in re- 24. Alabama Great Southern R. Co, 
[a] In Alabama (1) where a stat- | Pair see infra § 1742. v. Hanbury, 161 Ala. 358, 49 S 467. 
ute requires steam trains to stop with- 15. Missouri, etc., R. Co. v. Settle, 25. U. S—Hales v. Michigan Cent. 
in one hundred feet of a street rail- | 19 Tex. Civ. A. 357, 47 SW 825. R. Go., 200 Fed. 533, 118 CCA 627. 


dow 


ee aa ear ee ee 


road crossing and not to proceed un- 
til they know that the way is clear, 
and further provides that this re- 
quirement is not applicable when such 
crossings are regulated as the statute 
provides, a train must stop within 
one hundred feet when it appears that 
the crossing is not regulated as the 
statute provides (Western R. Co. v. 
Wallace, 170 Ala. 584, 54 S 533), (2) 
and must exercise the highest degree 
of diligence to ascertain that the way 
is clear and will remain so a sufficient 
length of time to allow the train to 
ag the crossing in safety (Billings- 

ey v. Nashville, etc., R. Co., 177 Ala. 
342, 58 S 433). 

7. Byrne v. Kansas City, etc., R. 
Co., 61 Fed. 605, 9 CCA 666, 24 LRA 
693; Georgia R., etc., Co. v. Carroll, 
143 Ga. 98, 84 SE 434; Roper v. 
Memphis St. R. Co., 136 Tenn. 23, 188 
SW 588; Illinois Cent. R. Co. v. Hud- 
son, 136 Tenn. 1, 188 SW 589. 


8. Lake Erie, etc., R. Co. v. North- 
ern Ohio Tract., etc., Co., 20 Oh. Cir. 
Ct. N.S. 345. ay. 

9. See statutory provisions, and 
supra § 1040. 

10. Ft. Worth, etc., R. Co. v. Mack- 


ney, 83 Tex. 410, 18 SW 949. 

11. See infra § 1739. 

.12. Lockwood v. Chicago, etc., R. 
Co., 55 Wis. 50, 12 NW 401. 


16. Evansville, etc., R. Co. v. Hoff- 
man, 67 Ind. A. 571, 118 NE 151; and 
supra § 1033. 

17. Evansville, etc., R. Co. v. Hoff- 
man, supra. 

18. Great Western R. Co. v. Brown, 
8 Can, S. C. 159 [dism app 2 Ont. A. 
64 (dism app 40 U..C. Q. B. 333)]. 

19. See statutory provisions; 
supra § 947 et seq. 

20... Guilt, ete.) Rs 1Coy-v.i (Barnes; 
94 Miss. 484, 48 S 823. 

21. Baltimore, etc., R. Co. v. Klee- 
spies, 39 Ind. A. 151, 76 NE 1015, 78 
NE 252; Missouri, etc., R. Co. v. Mis- 
souri Pac. R. Co.,; 103 Kan. VA aligdsy Veo 

22. Cleveland, etc R: Co. v. Gray, 
148 Ind. 266, 46 NE 675. 

[a] Duty to ascertain conditions. 
—Negligence in running into the train 
of another company at a crossing is 
not excused by the fact that the cross- 
ing signal lights were hidden by the 
train of the other company or ob- 
secured by an electric light near the 
crossing, or that a lantern on a plat- 
form was mistaken for a switch light, 
since such surroundings could have 
been anticipated and only demanded 
extra precautions in approaching the 
crossing. Cleveland, etce., R. Co. v. 
Gray, 148 Ind. 266, 46 NE 675. 

23. Wood .v. New York Cént., etc., 
Bi Col, TOMN Ys 1953) Hydelliv. Toledo, 


and 


Ala.—Burke vy. New Orleans Ree 
etc., Co., 133 La. 369, 63 S51. 

Tll.— Warren v. Chicago, ete.; R: Coty 
178 Til. A. 431 

Mo. —Augustus v. Chicago, ete, R. 
Co., 153 .Mo. A. 572,134 Sw 22. 

N. J.—Hackett v. New York, etc., R. 
Cor, eu sote L. 4,32 A 265. 

N. Y.—Reid v. Long Island R. Co., 
144 App. Div. 267, 128 NYS 1074. 

Oh.—Lake Brie, etc, = Ray Coney. 
Northern Ohio Tract., etc., Co., 20 Oh. 
Cir-wGtNe (S. 7340. 

Tex.—Missouri, etc., R. Co. v. Bat- 
sell, (Civ. A.) 34 SW 1047; Gulf, ete., 

. Co. v. Pendery, 14 Tex. Civ. rN) 60, 
386 SW 793. 

26. Western R. Co. v. Wallace, 170) 
Ala. 584, 54 S 533; Burke v. New 
meaee, Eve etc., Co., 133 La. 369, 63 

5 

27. Wabash R. Co. v. Barrett, 117 
RAR oto: 


28. Central Pass. R. Co. v. Kuhn, 
86°Ky. 578, 6 SW 441, 9 Kyl 725, 9 
AmSR 309; 


Kopp v. Baltimore, etc., 
i On 20 Oh. Cir. Ct. 546. 

29. Norton v. Great Northern R. 
Co., 78 Mont. 2738, 254 P 165. 


30. Chicago, ete., R. Co. v. Averill, 
224 Tll. 516, 79 NE 654 [aff 127 Ill. 
A. 275]. 


31. Washington, etc., R. Co. v. 
Hickey, 5. App. (D. C.) 436; Chicago, 
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in a negligent or improper manner.*? But it is not 
negligent for a gatekeeper to raise a gate already 
down for an approaching train in order to permit 
a person who is caught between the gates to escape.** 

Where two intersecting roads establish signal sys- 
tem for use at a crossing and each agrees to conform 
thereto, the company violating such agreement will 
be liable for any resulting injuries to the trains of 
the other,?* although the agreement contains no 
provision for indemnity in ease of its violation.*° 
If a signal tower is maintained under joint agree- 
ment of all the railroad companies using the inter- 
section, the neghgence of the servant in charge of 
the tower is properly chargeable against all the com- 
panies jointly, so that any one or any number of them 
may be sued separately or jointly to recover damages 
for injuries resulting therefrom.*°® 

[§ 1741] e. Obstructing Crossings.*” A railroad 
company negligently leaving ears standing so as to 
obstruct a railroad crossing will, in ease of a ecolli- 
sion therewith and in the absence of contributory 
neeligence,*® be liable for injuries to the employees 
upon the train of, the intersecting road,*® and also 
for the damages done to the train of that company.*° 
If its action in placing ears on the crossing is not a 
legitimate use of the tracks at that point, the fact 
that it had no notice of the train which collided with 
the cars will not affect its liability.** 

[§ 1742] B. Defects and Obstructions—l. De- 
fects in Roadbed or Tracks. A railroad company 
will be liable for injuries occasioned by the wrecking 
or derailing of trains due to negligence on the part 
of the company in the construction of its roadbed, 
etc., R. Co. v. Smith, 124 Ill. A. 627) 42. 
[aff 226 Ill. 178, 80 NE 716]; Toledo 
Cons. St. R. Co. v. Fuller, 17 Oh. Cir. 
Ct. 562, 9 Oh. Cir. Dec. 123. 

32. ‘See cases infra this note. 


[a] Statute, providing that before 
a street car shall cross over a railroad 


68 Ill. 560. 
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Colo.—Kansas Pac. R. Co. v. 
Miller, 2 Colo. 442. \ 
Fla.—Florida R., etc., 
ster, 25 Fla. 394, 
Ill.—Toledo, ete., R. Co. v. Conroy, 


S714. 


Mo.—McPherson v. St. Louis, ete., 
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tracks, trestles, bridges, or culverts,#? or in failing 


.to keep the same in a safe dnd proper state of re- 


pair,t® or to inspect them with sufficient care and 
frequency for the purpose of discovering defects 
therein.44 At times or places of particular peril, 
greater promptness and vigilance in inspecting a 
roadbed is required,*® as in thie case of severe storms, 
and particularly at places most-lkely to be affected 
thereby.*° In the case of injuries due to the wash- 
ing away of culverts and embankments by floods 
and storms the company will be liable if negligent 
as to their original construction,*? but not if they 
are so constructed as to withstand any dangers of 
this character reasonably to be apprehended** and 
they are destroyed by floods or storms of unusual and 
unprecedented violence and there was no negligence 
in the operation of the train,*® unless the company 
was negligent in failing to inspect the roadbed with- 
in a proper time after such floods or storms.®° 

[§ 1743] 2. Obstructions on Tracks®1—a. In Gen- 
eral. <A railroad company will be lable for person- 
al injuries to persons rightfully upon its trains due 
to its trains running into obstructions upon the 
track, where there was negligence in the operation 
of the train,®? and the railroad will be lable if guilty 
of negligence in putting such obstruction on or so 
near the track as to be struck by passing trains with- 
out warning them thereof. The railroad must ex- 
ercise particular caution where the engineer has 
had warning of the possibility of obstruction at a 
particular place. Ve 

Cars on track. Independently of a aetioe of 
rules, a railroad is liable if it permits a train to 
extraordinary use to which it was 
-put in emergency is not in itself proof 
of the railroad company’s negligence, 
if the track was strongly enough built 


for the use for which it was intended). 
See also cases infra note 49. 


[a] Passing track, constructed for 


Co. v. Web- 


track at grade some employee of the 
company shall go ahead and ascertain 
if the way is clear, does not relieve 
the steam railroad company of the 
duty of operating its gates so as to in- 
dicate to the person operating the 
street car whether the track is clear. 
Kopp v. Baltimore, ete., R. Co., 25 
Ohio Cir. Ct. 546. 

[b] Preventing escape.—It is 
gross negligence for a gatekeeper ata 
crossing to let down the gates upon a 
passing street car when it is im- 
mediately upon the crossing with a 
train approaching on the other track, 
whereby an injury results to a pas- 
senger upon the street car. Wash- 
ington, etc., R. Co. v. Hickey, 5 App. 
(D. C.) 436. 

{c] Raising gates.—When a gate- 
man raises his gates, it is an implied 
invitation from him to a waiting 
motorman on a street car on an inter- 
secting track to proceed to cross the 
railroad tracks. Kittier v. Chicago, 
ete, Ru .Co., 2038) Tl. A.439) 

33. Renders v. Grand Trunk R. 
Co., 144 Mich. 387, 108 NW 368. 

34. New York, etc., R. Co. v. Grand 
Rapids, etc., R. Co., 116 Ind. 60,18 NE 
182; Missouri, etc., R. Co. v. Missouri 
PAC neon LOBiicans Leib Poot. 

35. See cases supra note 34. 

36. Gorman v. New York, etc., R. 
Co., 194 N. Y. 488, 87 NE 682. 

37. Defects and obstructions gen- 
erally see infra §§ 1742-1746. 

88. See infra §§ 1743, 1744. 

39. Albert v. Sweet, 116 N. Y. 363, 
22 NE 762. 

40. Chicago, etc., Coury: ie 
City ;ete.;) Ri Co, 78 ore A. 245. 

41. Albert v. Sweet, 116 in’ Y. 368, 
22 NE 762. 


R. Co., 97 Mo. 253, 10 SW 846. 

Pa.—Philadelphia, etc., R. Co. v. 
Anderson, 94 Pa. 351, 39 AmR 787. 

Eng.—Great Western R. Co. Vv. 
Braid; 1 wWioore Pl: Co- Ne’ S. (lon? 45 
Reprint 640. 

43. Florida R., etc., Co. v. Webster, 
25 Fla. 394, 5 S 714; Toledo, etc., R. 
Co. v. Conroy, 68 Tll. 560; Rutherford 
v. Shreveport, ete, R. Co., 41 La. 
Ann. 793, 6 S 644. 

[a] At intersections.—Under a 
statute imposing the duty of keeping 
in repair tracks at the crossing of 
intersecting railroads, it is negligence 
per se to disregard this duty, render- 
ing the company liable for injuries 
occasioned thereby. Indiana, etc., ' 
aa v. Barnhart, 115 Ind. 399, 16 ‘NE 

44. Toledo, etc., R. Co. v. Conroy, 
68 Ill. 560; Libby v. Maine Cent. R. 
Co., 85 Me. 34, 26 A 943, 20 LRA 812; 
Hardy ie North Carolina Cent. R. Co., 
74 N.C. 734, 

45. Libby v. Maine Cent. R. Co., 

85 Me. 34, 26 A 948, 20 LRA 812; 
Har dy v. North Car olina Cent. R. Co., 
74 N. C. 734. 

46. Libby v. Maine Cent. R. Co., 
85 Me. 34, 26 A 943, 20 LRA 812; 
Hardy v. North Carolina Cent. R. Co., 
74 N. C. 734. 

47. Kansas Pac. R. Co. v. Miller, 2 
Colo. 442; McPherson v. St. Louis, 
ete., R.. Co., 97 Mo. 2538, 10° SW 846; 
Philadelphia, etc., R. Co. v. Anderson, 
94 Pa. 351, 39 AmR 787; Great West- 
ern R. Co. v. Braid, 1 Moore P. C. N. S. 
101, 15 Reprint 640. 

48. St. Louis, ete., R. Co. v. Bis- 
hard, 147 Fed. 496, 78 CCA 62 (the 
fact that a particular track was not 
strongly enough constructed for an 


half a mile along side the main line 
for slow moving trains, was opened 
to the regular traffic when the main 
line was obstructed by a disabled en- 
gine. A through express without 
warning took the switch at full speed 
and was derailed. The breaking of 
the switch under the strain was not 
per se proof of negligence in con- 
struction of the track. St. Louis, 
etce., R. Co. v. Bishard, 147 Fed. 496, 
78 CCA 62. 

49. Libby v. Maine Cent. R. Co., 
85 Me. 34, 26 A 9438, 20 LRA 812; 
International, etc., R. Co. v. Halloren, 
53 Tex. 46, 37 AmR 744; Withers v. 
Great Northern R. Co., 1 ‘Bw. & F. 165. 

50. See cases supra note 49. 

51. Obstructions at intersections 
see supra § 1741 

52. | hird: v. New Orleans, etc., R. 
Cos 05 War 226,29 Sii2or Louisville, 
etc, Ry 1Cos,eve McKenna, 13 Lea 
(Tenn.) 280; Mexican Cent. R. Co. v. 
Lauricella, 87 Tex. 277, 28 SW 277, 
47 AmSR 103. 

53. Kird v. New Orleans, etc., R. 
Co.,-105 La, 226, 29 S 729; Martin v. 
Kansas City Southern RR; Co. -, (Mo. A.) 
180 SW 1005. 

54. Louisville, etc., R. Co. v. Mc- 
Kenna, 13 Lea (Tenn.) 280. 

[a] Malicious obstruction.— Where 
engineers are ordered to “slow up” 
and keep a sharp lookout at a particu- 
lar place because of a previous mali- 
cious obstruction of the track at such 
place, there must be such a slowing 
up and degree of watchfulness as will 
prevent an accident in case of a sub- 
sequent obstruction. Louisville, etc., 
Ae v. McKenna, 13 Lea (‘Tenn.) 


dee ee ee eee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stand on a track without warning to other trains 
of the obstruction, under circumstances making such 
warning necessary for their protection.°° And so 


if it permits cars to stand on its tracks at night. 


without lights to warn, or guards to give notice to 
other trains which may be using the tracks, it is 
liable to anyone on the other train injured thereby.°® 

Duty to discover. A railroad charged with the 
duty of inspection is liable if, because of its negli- 
gent acts or omissions, it fails to discover and re- 
move the obstruction if put there by others.°* But 
it is not ordinarily bound to anticipate others’ plac- 
ing obstructions on the track, and to guard against 
their doing it.65 And if its failure to discover the 
obstruction is due to no negligent act or omission 
of its own, it will not be held liable.®® 

[§ 1744] b. Animals.°° The railroad’s liability 
for injuries to persons rightfully on its trains caused 
by collisions with animals upon the track is based 
on negligence,®! or failure of statutory duty,°? and 
is not affected by the fact that the animal is a tres- 
passer on the track.** The railroad will be liable in 
such ease where there was negligence in the opera- 
tion of the train,** or in allowing bushes to grow up- 
on the right of way so as to conceal the presence 
of animals thereon,®*® or in failing to construct or 
maintain fences and eattle guards,®® or in failing to 
remove from the track an animal killed or wounded 
by another of defendant’s trains.°* Where the stat- 
ute requiring the railroad to construct and maintain 
fences is held to be for the benefit of adjoining land- 
owners only,®® the railroad’s liability for injuries due 
to running into an animal on the track will depend on 
common-law principles, that is, on negligence in fail- 
ing to construet or keeping up a fenee.®® And if the 
railroad is not required to fence, its lability for in- 
juries due to collisions with animals must be 
grounded on other negligent acts or omissions.‘? 

[§ 1745] c. Persons Liable’?1—(1) In General. A 


55. Martin v. Kansas City South- 
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wrong in the switch. 


[52-C.30]  T6E 


person who wrongfully or negligently obstructs a 
railroad track will, in the absence of contributory 
negligence on the part of the railroad company,‘ 
be liable for injury done to its trains and property 
by collision with such obstruetion."? 

But owner of private cars placed on a siding by 
permission of, and at a place designated by, the agent 
of the company will not be liable merely because of 
its ownership of the ears for an injury to another 
employee of the company caused by a train collid- 
ing with such ecars.74 

[§ 1746] (2) Owner of Animal.7° In jurisdic- 
tions where it is lawful for stock to run at large,?°® 
the mere fact of permitting it to do so is not such 
negligence as to render the owner liable to a rail- 
road company in ease the stock wanders upon an 
unfenced track and a collision occurs resulting in 
injury to the train,*? but even where it is lawful for 
stock to run at large it may be permitted to do so 
under such circumstances as to render the owner 
liable to the railroad on the ground of negligence ;*8 
and, in the absence of contributory negligence’? or 
failure on the part of the railroad to perform its 
statutory duty,®® the railroad may recover for in- 
juries to its trains against the owner of animals 
which are negligently allowed to run at large in vio- 
lation of law,*? or in the immediate vicinity of a 
dangerous crossing where it was probable that they 
would go upon the track.§? The owner of the animal, 
even though negligent, is not liable if the railroad 
was also negligent in the operation of the train,®® . 
or had failed in its statutory duty to fence the 
track.®* 

[§ 1747] C. Incompetency, Negligence, or Mis- 
conduct of Employees. Applying the respondeat su- 
perior rule®® in cases of injuries resulting from eol- 
lisions or accidents to trains, a railroad company is 
liable for the incompetency of its employees®® and 
for all acts done by them if within the scope of their 


Criminal liability see supra § 


ern R. Co., (Mo. A.) 180 SW 1005. 

56. Strickland v. Louisiana R., 
etc., Co., 134 La. 238, 63 S 888. 

57. Virginia Cent. R. Co. v. Sanger, 
15 Gratt. (56 Va.) 230. 

58. Baltimore, etc aes COs 6 Ve 
Walsh, 142 Md. 230, 120 A 715; New 
York, ete., Ra Coy VeAtlantic Refining 
Co., 129 N. Y. 597, 29 NE 829 (action 
by railroad to recover for damage to 
engine and train from obstructions 
on the track due to negligence of de- 
fendant consignee of lumber delivered 
by plaintiff). 

bol) Baltimore; ete; «Ro- Co. : ve 
Walsh, 142 Md. 230, 120 A 715. 

[a] Unseen obstruction opening 
switch.—A north bound train was de- 
railed at a switch. A south bound 
train had about half an hour before 
passed over the track and killed an 
animal, a foot of which had been cut 
off and pressed down in the frog of 
the switch, so as to cause the same to 
open sufficiently to cause the derail- 
ment. The operatives of the south 
bound train did not see the animal, 
on account of the darkness, until it 
ran on the track in front of the en- 
gine, at a place where the right of way 
could not be fenced. The train was 
operated in a careful manner, and was 
not running at a high rate of speed. 
There was nothing to indicate to the 
operatives that any injury had been 
done to the track. The switch signals 
Showed a clear track for the north 
bound train, and its operatives looked 
down the track and could see nothing 
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the derailment of the train was an 
accident which could not have been 
avoided by the exercise of ordinary 
care, either in the operation of the 
train, or in the maintenance of the 
track. Houston, ete., R. Co. v. Ander- 
son, 44 Tex. Civ. A. 394, 98 SW 440. 

60. Liability of owner of animal 
see infra § 1746. 

61. See cases infra notes 64-67. 

62. See cases infra notes 69, 70. 

63. Lackawanna, etc, R. Co. v. 
Chenewith, 52 Pa. 382, ‘ot AmD 168. 

64. Ark.—St. Louis, eter: Re Co. sve 
Stewart, 68 Ark. 606, 61 SW 169, 82 
AmSR 311. 

T1l.—Atchison, etc., R..Co. v. Elder, 
149 TMC 173; 36 NE 565. 

Ind. Chicago, ete,, R. Co. v. Grimm, 
25 Ind. A. 608, 57 NE 640. 

N. Y.—Brown v. New York Cent. R. 
Co., 84 N. Y. 404. 

Tex.—Mexican Cent. R. Co. v. Lauri- 
cella, 87 Tex. 277, 28 SW 277, 47 Am 
SR 103 [aff (Civ. A.) 26 SW 301]. 

65. Touisville, ete., R. Co. v. Rit- 
ter, 2 KyL 385; Hames v. Texas, etc., 
in, Coz, 63) Lex. 1660: 

66. Atchison, etc., R. Co. v. Elder, 
149) 011, 17.3536) NB 565; Blair v. Mil- 
waukee, etc., R. Co., 20 “Wis. 254. 

67. Mexican Cent. R, Co. v. Lauri- 
cella, 87 Tex. 277, 28 SW 277, 47 AmMSR 
103 [aff (Civ. A.) 26 SW 301]. 

68. See supra § 1514. 

69. Buxton v. North Eastern R. 
Grong Ube 1A KO SH rc ye eee 

70. Tillotson: v. Texas, etc., R. Co., 
144 La. Ann. 95, 10 S 400. 


It was held that 71. 


stale 

72. See infra § 1749. 

73. Montgomery Gas Light Co. 
Montgomery, etc., R. Co., 86 Ala. 372, 
5 S 735; Montgomery, ete., R.-Come 
Chambers, 79 Ala. 338; New York, 
ete., R. Co. v. Atlantic Refining Co., 
rt Y. 597, 29 NE 829 [rev 13. NYS 

74. Keeney v. Campbell, 
530, 64 A 687. 

75. See supra ; 1460. 

76. See supra § 1578. 

77. Jenkins v. New Orleans, ete., R. 
Col, 15 La. Ann. 118. 

78. Hannibal, etc., R. Co. v. Ken- , 
ney, 41 Mo. 271. 

79. See infra § 1749. 

80. See cases infra note 84. 

81. Annapolis, ete., R. Co. v. Bald- 
win, 60 Md. 88, 45 AmR 711. 

82. Sinram y. Pittsburgh, etc. R. 
Co., 28 Ind. 244, 

83. Housatonic R. Co. v. Knowles, 
80 Conn. 313. 

84. Sherman v. Anderson, 27 Kan. 
333, 41 AmR 414; Child v. Hearn, L. 
Reowaxch, Vi6. 

85. See Master and Servant § 1451 
et seq. 

86. Grand Rapids, ete, R. Co. 
v. Hllison, 117 Ind. 234, 20 NE 135; 
Jones v. Canadian Pac. R. Co., 30 Ont. 
L. 331, 24 OntWR 917, 13 DomLR 900 
{allowing app 3 OntWN 1404, 22 Ont 
WR 439, 5 DomLR 332, and app al- 
lowed on other grounds 110 L. T. Rep. 
N. 8S. 83]. 


215) Pas 


162 [52 C.J.] 


employment,®? whether negligent,*® erossly negli- 
gent,®® or willful or malicious,®® and even though the 
particular act or means employed may have been un- 
authorized,®! but the railroad will not be lable for 
injuries resulting from unauthorized acts not with- 
in the scope of the servant’s employment.°? | 
[§ 1748] D. Negligence or Wrongful Acts of 
Third Persons. A railroad company is not liable for 
injuries due to collisions or accidents to its trains 
caused by the negligent or wrongful acts of third per- 
sons not in the employ of the company and done 
without its knowledge or consent,®* even where such 
third persons are discharged employees’* and the 
injury is an indirect result of the discharge.®°® 


87. Canal Zone.—Fitzpatrick  v. 
Panama R. Co., 2 Canal Zone 111. 

Ind.—Pittsburgh, ete. R. Co. v. 
Cte 102 Ind. 399, 1 NE 849, 52 AmR 
675. 

La.—Rabalais v. Orleans-Kenner 
Tract. Co., 10 La. A. 790, 123 S 341. 

Miss.—New Orleans, etc., R. Co. v. 
Allbritton, 38 Miss. 242, 75 AmD 98. 

Mo.—Cuccio v. Terminal R. Assoc., 
199 Mo. A. 365, 203 SW 493; Snider v. 
Chicago, ete., R. Co., 108 Mo. A. 234,' 
83 SW 530. 

N. Y.—Gross v. Pennsylvania, e 
Ry Gen 16 NYS 616. 

Pay — Clay v. Western Maryland R. 
Co., 221 Pa. 439, 70 A 807. 

Can.—Grand Trunk Pac. R. Co. v. 
Pickering, 50 Can. S. C. 
24 Man. 544]. 

Ont.—Jones v. Canadian Pac. R. Co., 
3 OntWN 1404. 22 OntWR 430, 5 Dom 
LR 332 [app allowed on other grounds 
30 Ont. L. 331, 24 OntWR 917, 13 Dom 
LR 900 (app allowed oh other grounds 

“130 L. LT. Rep. N.S. 83) ]. 

88. See cases supra note 87. 

g9. Grand Trunk R. Co. v. Bras- 
sard, 47 Que. Super. 369. 

‘90. New Orleans, ete, RivCorryv. 
Allbritton, 38 Miss. 242, 75 AmD 98. 

91. Fitzpatrick v. Panama R. Co., 2 
Canal Zone 111; Pittsburgh, etce., R. 
Co. v. Kirk, 102 Ind. 399, 1 NE 849, 52 

-AmR 675. 

{a] Oral orders for the movement 
of trains, given by a yardmaster in 
violation of the rules, subject the 
company to common-law liability for 
injuries resulting therefrom. Fralick 
Ne es Trunk Pac. R. Co., 43 Can. S. 

92. Vormus v. Tennessee Coal, etc., 
Co.. $7 Ala. 326, 12 S 111: Stenhenson 
v. Southern Pac. Co., 93 Cal. 558, 29 P 
234. 27 AmSR 223, 15 LRA 475; Snider 
v. Chicago. ete.. R. Co., 108 Mo. A. 234, 
88 SW 530; Mars v. Delaware, etc., 
Canal Co., 54 Hun 625, 8 NYS 107. 

9c. Ala.—Williams v. Woodward 
Tron Co: 106 Ala. 254; 17° S 517: 

Ga.—East Tennessee, etc., R. Co. v. 
Kane, 92 Ga. 187, 18 SE 18, 22 LRA 
315. 

N. Y.—Keeley v. Erie R. Co., 47 How 
Pr 256. 

Pa.—Ebrigh v. Mineral R., etc., Co., 
15 A 709: Bunting v. Pennsylvania R. 
Co.. 118 Pa. 204,12 A 448. 

Eng.—Latch v. Rumner R.Co., 3 H. 


etc., 
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& N. 930. 

94. Past Tennessee, etc., R. Co. v. 
Kane, 92 Ga..187, 18 SH 18, 22 LRA 
315. 

95. Past Tennessee, etc., R. Co. v. 


Kane, supra. 

[a] Failure to recover switch key 
from a discharged employee is not of 
itself sufficient to render the company 
liable for the act of such person in 
maliciously misplacing a switch, in 
the absence of any reason to anticipate 
such conduct on his part. Hast Ten- 
nessee, etc., R. Co. v. Kane, 92 Ga. 187, 
18°SH18, 22 LRA 315. 

96. Georgia Pac. R. Co. v. Under- 
wood, 90 Ala. 49, 8 S 116, 24 AmSR 
756. 

[a] Thus, where a railroad per- 
mits third persons to place loaded cars 
upon a spur track, it will be charge- 
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from.?® 


But 


able with the negligence of the serv- 
ants of such third persons in placing 
the cars so near the main line as to 
be struck by trains passing thereon. 
Georgia Pac. R. Co. v. Underwood, 90 
Ala. 49, 8 S 116, 24 AmSR 756. 

97. See Negligence §§ 500-599. See 
also Carriers §§ 1481-1528; Master 
and Servant §§ 1082-1085, 1090-1096, 
1104-1107. 

98. U. S—Griggs v. Houston, 104 
U. S. 553, 26 L. ed. 840; Great North- 
ern R. Co. v. Hooker, 170 Fed. 154, 95 
CCA 410. 

Ala.—Highland Ave.. ete., R. Co. v. 
Fennell, 111 Ala. 356, 21) Si 324. 

Ar k.—-Chicago, etc., R. Co. v. Scott, 
123 Ark. 94, 184 sw 65 (recognizing 


rule). 

D. C.—Jennings v. Philadelphia, 
ete., R. Co., 29 App. 219, 10 AnnCas 
761 (recognizing rule). 

Ga.—Central R. ete., Co. v. Bruns- 
wick, ete, R. Co., 87 Ga. 386, 13 SE 


520. 
Tl. eae eee R. Co. v. Zerwick, 74 
: etemn ib. Oo! Fv: 


Tll. A 

Ind.—Evansville, 
Krapf, 143 Ind. 647, 26 NE 901. 

Iowa.—Cahill v. Chicago, ete., R. 
Co., 143 Iowa 152, 121 NW 553 (recog- 
nizing rule). 

Kan.—King v. Missouri Pac. R. Co., 
ae 769; 156. P 728 (recognizing 
rule 


Ky.—Mitchell v. Chesapeake. ete., 


Re Coi 225) Key: 465, 9" Sw 1 C2adpe2ny 
La.—Burke v. New Orleans R., etc., 
Co., 133 La. 369, 68 S 51. 
Ma. —Baltimore, etc., COLMENG 


Walsh, 142 Md. 230, 120A iis. 

Mass.—Fletcher ‘v. Boston, ete., R. 
Co., 187 Mass. 463, 73 NE 552, 105 Am 
SR 414. 

Mich.—Vreeland v. Cincinnati, etc., 
R. Co.. 199 Mich. 585, #7 NW 905: Kel- 
ly v. Duluth, ete,,| Rs Co.,/92 Mich. 19; 
52 NW 81. 

Minn.—Mantell vy. Chicago, ete., R. 
Co., 33 Minn. 62, 21 NW 8538. 

Mo.—Clark v. St. Joseph Terminal 
R. Co., 242 Mo. 570, 148 SW 472. 

N. H.—Carleton v. Boston, ete., R. 
Co., 82 N. H. 263, 132 A 680. 

N. J.—New York, etc., R. Co. v. New 
Jersey Electric R. 'Co., GOmN Ws is 52, 
37 A 627, 38 LRA 516. 

N. Y.--Martus v. Delaware, etc., R. 
Co,, 15 Misc. 248, 13 NYS 417. 

Oh.—Lake, etc., Michigan Southern 
R. Co. v. Hunter, 13 Oh. Cir. Ct. 441, 7 
Oh. Cir. Dee. 206. 

Utah.—Gilbourne v. Oregon Short 


Line R. Co., 89 Utah 80, 114 P 532 
(recognizing rule). 

Va. i . v. Chesapeake, etc., R. 
Co.. 104 Va. 476, 51 SE 730. 


108 Wash. 591, 
Trank RR. 


Cowlitz, etc., R. Co., 
185. P' 615: 

Can.—Grand 
Birkett. 35 Cank Ss GC. (2916: 

[a] Contributory negligence shown 
where a bridge foreman, familiar with 
the operation of the trains thereon, 
who while not in the performance of 
any duty for the company but in the 
pursuit of his own business, went up- 
on the track at night on a hand ear, 
showing no light, and is killed in a 
collision with a special train at a dis- 


CO Ne We 


[§ 1749] E. Contributory Negligence. 
er cases,®? an injured plaintiff cannot recover if his 
own negligence or wrongful act Contributed directly 
to produce the injury complained of.% 
applies to actions by one company against another 
company or street railroad company,”® or against a 
consignee to whom it has delivered goods,* for dam- 
ages “to its trains; 
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where such third persons are acting in a particular — 

transaction related to the railroad’s business under 
the direction of the servants of the railroad, the 
railroad is responsible for the injury resulting there- 


As in oth- 


This rule 


to actions by passengers,” or 


tance from any crossing. Russell v. 
Oregon Short Line R. Co., 155 Fed. 
22, 83 CCA 618. 

{b] Contributory negligence not 
shown: (1) Where a passenger on a 
street car jumped from the car in 
order to avoid a threatened collision, 
if in so doing he acted as a reasonably 
prudent person would have done un- 
der the circumstances, although it 
subsequently appeared that if he had 
not done so he would not have been in- 
jured. Washington, ete., R. Co. v. 
Hickey, 5 App. (D. C.) 436. (2) Where 
a passenger on a street car sat read- 
ing a paper while the street car was 
about to cross a railroad track, there 
being nothing to warn him of danger. 
Chicago, etc., R. Co. v. Smith, 124 I11. 
A. 627 [aff 326 Tl. 178, 80 NE 716). 
(3) Where a passenger who saw a 
train approaching a crossing on an 
intersecting road did not pull the bell 
rope to warn the engineer of danger. 
Grand Rapids, etec., R. Co. v. Ellison, 
117 Ind. 234, 20 NE 135. 

[e] Plaintiff’s assumption of risk 
is no defense in an action for an al- 
Jeged intentional injury of plaintiff. 
Birmingham Southern R. Co. v. 
Powell, 136 Ala. 232, 33 S 875. 

99. Central Ry ete., Co. v. Bruns- 
wick, etc., R. Co., 87 Ga. 386, 13.SH 
520; New York, etc., R. Co. v. New 
Jersey Electric R. Co., GOON?) Jy ia bee 
87 A 627, 38 LRA 516; Roganville 
Lumber Co. v. Gulf, etce., R. Co., 36 
Tex. Civ. A. 563, 82 SW 816. 

[a] Contributory negligence not 
shown: (1) By failure to keep a look- 
out and discover a train trespassing on 
its track at the earliest opportunity, 
where there was no want of due care 
in attempting to avoid the injury 
after it ae discovered. Chicago, ote 
Re Co. Kansas City, etc., R. Co., 
Mo. A. Bas (2) By proceeding Bye : 
street railway crossing without stop- 
ping or slackening speed. Memphis 
St. R. Co. v. Illinois Cent. R. Co., 242 
Fed. 617, 155 CCA 3807 (speed of 
train); Louisville, ete., R. Co. v. East 
Tennessee, etc., R. Co., 60 Fed. 993, 9 
CGA 314. 

[b] Street car motorman, having 
received the proper signal from de- 
fendant’s signal watchman and the 
proper indication from the conductor 
on his car to go ahead, was held not 
to have been guilty of contributory 
negligence such as to bar a recovery 
of the street car company from the 
railroad company for injury to the 
street car. Lake Brie, ete., R. Co. v. 
Northern Ohio Tract., ete., Co., 20 Oh, 
Cir. Ct. Ni Sa3845, 

1. New York, ete., R. Co. v. Atlan- 
tic Refining Co., 129. N. Y. 597, 29 NE 
829 (recognizing rule). 

[a] Contributory negligence not 
shown by failure to keep a lookout for 
obstructions which the railroad had 
no reason to anticipate or failure to 
maintain watchmen to guard against 
gratin a on the track through the 

egligence of -defendant consignee. 
New York, etc,, R. Co. v. Atlantic Re- 
fining Co., 129 N. ¥, 597, 29 NE 829. 

2. Cincinnati, etc., R: Co. v. Acrea, 
42%Ind. (A. 127; 82 NE 1009 (recogniz- 
ing rule). 


— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number’, 


\ 


" 


ay OP 


Se A ee 


> 


— ae 


ee eee Oe 


. 


§ 1749] 


employees* of one company against the other com- 
pany; to actions by motormen or drivers of street 
ears against railroad companies ;+ 
railroad employees against third persons for injuries 
due to obstructing the tracks; and to actions by l- 
Contributory negli- 
gence barring plaintiff’s recovery is based on the 


censees on tracks or engines.® 


RAILROADS 


to actions by 


standard of' ordinary care,‘ even in the case of em- 


[a] Contributory negligence not 
shown where a passenger in a station 
partly demolished by the collision of 
two trains at an intersection near the 
station, although uninjured by the ac- 
cident itself, attempted in her excite- 
ment to escape from the building, 
whereby she was injured. Cincinnati, 
etc., R. Co. v. Acrea, 42 Ind. A. 127, 
82 NE 1009. 

3. U. S.—Northern Pac. R. Co. v. 
Cummiskey, 137 Fed. 508, 70 CCA 92. 

Ala.—Louisville, ete., R. Co. v. Mos- 
by, 125 Ala. 341, 28 S 43; Southern R. 
Co. v. Bryan, 125 Ala. 297, 28 S 445. 

Ill.—Wabash R. Co. v. Zerwick, 74 
Til. A. 670. 


Ind.—Evansville, ete. R. Co. v. 
Krapf, 143 Ind. 647, 36 NE 901. 
Ky.—Mitchell v. Chesapeake, etc., 


R. Co., 225 Ky. 465, 9 SW (2d) 217. 

Mich.—Kelly v. Duluth, etc., R. Co., 
92 Mich. 19, 52 NW 81. 

Minn.—Thompson v. Chicago, etc., 
R. Co., 64 Minn. 159, 66 NW 265. 

Oh.—Lake, ete., Michigan Southern 
R. Co. v. Hunter, 13 Oh. Cir. Ct. 441, 7 
Oh. Cir. Dec. 206. 

Can.—Grand Trunk R. Co. 
Birkett, 25 Can. S. C. 296. 

[a] Contributory negligence shown: 
(1) Where a conductor jumped off a 
train coming into a station before it 
stopped and crossed the track to the 
station platform. Grand Trunk R. 
Co. v. Birkett, 35 Can. S. C. 296. (2) 
Where a conductor of one train, 
who learned at a station that the 
train of another company preced- 
ing his upon the same track was be- 
hind time and only a few minutes 
ahead of his train, did not inform his 
engineer of this fact. Lake, etc., 
Michigan Southern R. Co. v. Hunter, 
13 Oh. Cir. Ct. 441,.7 Oh. Cir. Dec. 206. 
(3) Where an engineer failed in the 
fog to control] the train so as to enable 
stopping within visible range of head- 
lights. Young v. Woodward Iron Co., 
217 Ala. 330, 113 S 223. (4) Where an 
engineer whose train had the right of 
way at a crossing went upon the 
crossing in the face of facts reason- 
ably indicating it to be dangerous to 
do so. Birmingham Mineral R. Co. v. 
Jacobs, 101 Ala. 149, 13 S 408. (5) 
Where a switchman passed a fouling 
point in the face of an adverse signal. 
Mitchell v. Chesapeake, ete., R. Co., 
225. Ky. 465, 9 SW (2d) 217. 

[b] Contributory negligence not 
shown: (1) Where a conductor on an 
interurban train, which was_ being 
flagged across a crossing of defend- 
ant’s railroad at the time it was 


Vv. 


_ struck by one of defendant’s engines, 


“an ordinance. 


whe was killed, failed to keep a per- 
sonal lookout for an engine approach- 
ing on defendant’s track. Grace v. 
Minneapolis, etc., R. Co., 153 Iowa 418, 
133 NW 672. (2) Where an engineer 
disregarded inapplicable regulations 
as to signals and speed. Georgia Cent. 
R. Co. v. Martin, 138 Ala, 531, 36 S 426. 
(3)’‘ Where an engineer failed to ascer- 
tain that defendant habitually ran its 
trains at a rate of speed in violation of 
Pittsburgh, etc., R. Co. 
vy. Martin, 157 Ind. 216, 61 NE 229, 
(4) Where an engineer failed to keep 
a vigilant lookout for obstacles where 
a standing train could not be expect- 
ed, and could not be seen, because of a 
curve, from tthe engineer’s necessary 


position. Martin v. Kansas_ City 
Southern R. Co., (Mo. A.) 180 SW 
1005. (5) Where an engineer having 


a right of way over a crossing pro- 
ceeded in reliance that the other train 
‘would obey rules. King v. Missouri 
Pac. R. Co., 97 Kan. 769, 156 P 728. 


(6) Where an engineer in charge of his 
engine stopped on the main line at a 
watering tank under orders from his 
conductor. Cahill v. Chicago, etc., R. 
Co., 148 Iowa 152, 121 NW 553. . (7) 
Where an engineer jumped from his 
engine to avoid a threatened collision, 
although it subsequently appeared 
that if he had not done so he would not 
have been injured. Jennings v. Phil- 
adelphia, etc., R. Co., 29 App. (D. C.) 
219. (8) Where an engineer left his 
engine and went back to the baggage 
ear for instructions from his con¢ 
ductor. Mintram v. New York, etc., 
R. Co., 104 App. Div. 38, 983 NYS 331. 
(9) Where an engineer, on approach- 
ing a junction with the tracks of an- 
other company which ‘he was entitled 
to use, found the signals turned 
against him, and thereupon waited un- 
til he was signaled by the towerman 
of the company‘ owning the tracks to 
proceed, which he did, and immediate- 
ly collided with a train belonging to 
the latter company negligently on the 
track. Baker v. Philadelphia, etc., R. 
Co., 149 Fed. 882 [aff 155 Fed. 407, 84 
CCA 86]. (10) Where an engineer on 
a switching engine used a red light on 
the rear end instead of a white light 
required by the rules, where the red 
lights had been habitually used. Gil- 
bourne vy. Oregon Short Line R. Co., 39 
Utah 80, 114 P 532. (11) Where an 
engineer took a train.into a switch 
yard of another company over one 
track in contravention of a rule of the 
owner that such track should be used 
only for outbound trains. he not hav- 
ing notice of the rule and there being 
evidence that it was not enforced but 
was habitually disregarded with the 
owner’s knowledge and acquiescence. 
St. Louis Nat. Stock Yards v. Godfrey, 
198 Ill. 288. 65 NE 90 [aff 101 Ill. A. 
40]. (12) Where an engineer was us- 
ing tracks of another company under 
the rules and order of the latter, and 
under orders from the latter ‘had 
placed his train upon a siding to await 
the passage of another train, where 
he left his engine in charge of the 
firemen and went back into another 
ear to confer with the conductor as to 
the operation of the train. Mintram 
v. New York, etc., R. Co., supra. (13) 
Where an engineer, when he discov- 
ered danger, did all in ‘this power to 
stop the train. Albert v. Sweet, 116 
N. Y. 363. 22 NE 762. (14) Where a 
servant of a logging company rode on 
a logging train after being warned of 
danger, Strickland v. Louisiana R., 
ete:, Co., 134 La. 238, 63 S 888. (15) 
Where a track renairer proceeded over 
a crossing with his push car without 
stonving but after looking and seeing 
nothing. Cuccio v. Terminal R. As- 
soc., 199 Mo. A. 365, 203 SW 493. 
4.. Ala.—Highland Ave., etc.. R. Co. 
v. Fennell, 111: Ala. 356, 21 S 324. 
Tll —Warren vy. Chicago, etc., R. Co., 
178 Ill. A. 431. 
Ind.—Pittsburgh, etc., R. Co. v. 
Browning, 34 Ind. A. 90, 71 NE 227. 
Ky.—Louisville Bridge Co. v. Moro- 
ney, 106 SW 870, 32 KyL 705. 
La.—Burke v. New Orleans R., etc., 
Co.,133 La. 369,63 S51. 
Mich.—Vreeland v. Cincinnati, etc., 
R. Co., 109 Mich. 585, 67 NE 905. 
Minn.—Mantell v. Chicago, etc., R. 
Co., 33 Minn. 62, 21 NW 853. 
Mo.—Clark v. St. Joseph Terminal 
Co., 242 Mo. 570, 149 SW 472. 
N. H.—Carleton v. Boston, etc., R. 
Co., 82 N. H. 263, 132 A 680. , 
N. Y.—Hinsfield v. Niagara Junction 
R. Co., 49 App. Div. 470, 638 NYS 563; 
Martus v. Delaware, etc., R. Co., 15 
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ployees on passenger trains,’ as applied to plaintiff’s 
acts at the time and place of the accident. 
Negligence of fellow servant. An employee of one 
company who was not himself negligent is not pre- 
cluded from recovering against another company for 
its negligence by the fact that the negligence of a 
coemployee contributed to produce the injury,!® the 


Misc. 248, 36 NYS 417. 

Wash.—North Coast Power Co. y. 
Cowlitz, etc., R. Co., 108 Wash. 591, 
185 P 615. 

[a] Contributory negligence shown: 
(1) Where a motorman drove an elec- 
tric car through a dense fog at such a 
speed that he could not stop within 
the range of his, vision, with knowl- 
edge that freight cars of another com- 
pany might be on the track. North 
Coast Power Co. v. Cowlitz, etc., R. 
Co., 108 Wash. 591, 185 P 615. (2) 
Where a motorman injured in a colli- 
sion between one of defendant’s trains 
and an electric street car failed to 
stop, look, and listen. Burke v. New 
Orleans R., etc., Co., 133 La. 369, 63'S 
51; Adams v. Arkansas, etc., R. Co., 
127 Tha. 567, 538 S 865; Clark v. St. 
Joseph Terminal R. Co., 242 Mo. 570, 
148 SW 472; Mound, City Transfer R. 
Co. v. Wabash R. Co., 154 Mo. A‘ 156, 
133 SW 611. (3) Where a street car 
operator crossed the tracks after the 
gates were raised, but without look- 
ing. Carleton v. Boston, ete., R. Co., 
82 N. H. 263, 132 A 680. 

5. Glover v. Scotten, 82 Mich. 369, 
46 NW 936; Hanson vy. Whalen, 110 
App. Div. 793, 97 NYS 287. 

[a] Contributory n-sligence not 
shown where an engineer jumped 
from his engine where a collision 
seemed imminent, in an action against 
another railroad company which had 
left cars standing so as to obstruct 
the track, although it subsequently 
appeared that if he had not done so 
he would not have been injured. Al- 
pert v. Sweet, 3 NYSt 738 [aff 116 N. 
Y. 363, 22 NE 762]. 

6. See cases infra this note. 

fa] Contributory negligence shown. 
—Walking between tracks in yard 
with back to approaching trains. 
Hart v. Northern Pac. R. Co., 196 Fed. 
180, 116 CCA 12 [certiorari den 226 
U.S. 609, 33 SCt 114, 57 L. ed. 380]. 

[b] Contributory negligence not 
shown.—Riding on engine under cir- 
cumstances making plaintiff a li- 
censee. Grimshaw v. Lake Shore, etc., 
Co., 205 N. Y. 371, 98 NE 762, 40 LRA 
NS 563, AnnCas1913E 571. 

7. Coulter v. Illinois Cent. R. Co., 
264 Ill. 414, 106 NE 258 [aff 184 Ill. A. 
208]; Thompson v. Chicago, ete., R. 
Co., 71 Minn. 89, 73 NW 1707. 

8. Thompson vy. Chicago, ete. R. 
Co., supra. 

[a] Degree of care which an em- 
ployee upon one railroad must exer- 
cise in regard to his own safety 
against collisions with trains of an- 
other is merely ordinary care, and his 
conduct is not to be measured by that 
high degree of care which he is re- 
quired to exercise for the safety of 
passengers upon his train. Thompson 
v. Chicago, etc., R. Co., 71 Minn. 89, 
73 NW 707. 

9. Martin v. Kansas City Southern 
R. Co., (Mo..A.) 180 SW 1005. 

[a] Speed at crossing.—Disregard 
by an engineer of the rule limiting 
speed at a crossing is not the basis of 
contributory negligence, where some 
distance beyond the crossing he ran 
into a standing train. Martin v. Kan- 
sas City Southern R. Co., (Mo. A.) 180 
SW 1005. 

10. Chicago, etc., R. Co. v. Vipond, 
212s TI 199) 22 IN 228 patie eZ). SAC 
bbsis. Chicaszo; ete. Ba Conv malay. 
203 Ill. 310, 67 NE 783 [aff 100 Ill. A. 
506]; Chicago, ete., R. Co. v. Har- 
rington, 192 Ill. 9, 61 NE 622 [aff 90 
Tll. A. 638]; Central Illinois Constr. 
Co. v. Lloyd, 134 Ill. A. 494; Chicago, 
etc., R. Co. v. Vipond, 112 Ill. A. 558 
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fellow-servant doctrine?! having no application to 
actions for personal injuries not brought against the 
Of course, where the coem- 
ployee’s negligence is the sole contributing cause, the 
employee cannot recover, defendant in such case not 
being guilty of negligence causing the injury.t® 

Contributory negligence, as 
to bar recovery must contribute 


common master.?? 


Proximate cause.!4 
in other cases,!> 


directly as a proximate cause of the injury.'® 
mere negligence on the part of plaintiff, even though 
contributing to the injury, will not preclude a re- 
covery for wanton or willful misconduct on the part 
of defendant,17 or for failure of defendant to stop in 
time to avoid the collision, when it could have done 
so after it had discovered, or should have discov- 
ered, that plaintiff was in danger,'® or for negli- 


{aff 212 11]. 199, 72 NE 22]; Southern 
Indiana R. Co. v. Davis, 32 Ind. A. 569, 
69 NE 550 [withdrawing former op. 
(A.) 68 NE 191]; Ft. Worth, etc., R. 
Te v. Mackney, 83 Tex. 410, 18 SW 

9. 

11. See Master and Servant § 644. 

12. Chicago, ete., R. Co. v. Raidy, 
203 Ill. 310, 67 NE 783 [aff 100-111. 
A. 506]. 5S 

13. Chicago, etc., R. Co. v. McKit- 
trick, 78 Ill. 619. 

14. Defendant’s 
infra § 1750. 

15. See Negligence §§ 528, 529. 

16. Montgomery, ‘ete., R. Co. v. 
Chambers, 79 Ala. 338; Strickland v. 
Louisiana R., ete., Co., 134 La. 238, 
63 S 888; Peterson v. Chicago, etc., 
R. Co., 265 Mo. 462, 178 SW 182; Chi- 
cago, etc.,, R. Co. v. Kansas City, etc., 
R. Cor; WS Mow A. 245; Lonergan ‘v. 
Brie R. Co., 67 App. Div. 297, 73 NYS 
392 [aff 173 N. Y. 616 mem, 66 NE 1112 
mem]. 

[a] Not proximate cause.—That a 
logging foreman left his work earlier 
than he should and boarded a logging 
train to ride home did not preclude 
recovery for his death froma collision 
between the logging train and another 
train, his abandoning his work not 
being the proximate cause of the acci- 
dent. Strickland v. Louisiana R., etc., 
Co., 134 La. 238, 638 S 888. 

17. Alabama Great Southern R. 
Co. v. Hanbury, 161 Ala. 358, 49 S 467; 
Birmingham Southern ewe Oosawa 
Powell, 136 Ala. 232, 33 S 875; Clark 
v. St. Joseph Terminal R. Cos 242 Mo. 
570, 148 SW 472; El Paso, ete., R. 
Co. v. Polk, 49 Tex. Civ. A. 269, 108 
SW 761. 

[a] Wanton or willful misconduct 
not shown.—Young v. Woodward Iron 
Co., 217 Ala. 330, 113 S 223. 


negligence see 


18. Chicago, ete, R...Co. v. Scott, 
123 Ark. 94, 184 SW 65; Baltimore, 
etc., R. Co. v. Walsh, 142 Md. 230, 


120 A 715 (defendant not chargeable 
under the circumstances with failure 
to discover danger in time to avoid 
collision). 

“Gast clear chance” doctrine gen- 
erally see Negligence §§ 539-545. 

19. See statutory provisions. 

20. Mobile, etc., R. Co..v. Camp- 
bell, 114 Miss. 808, 75 S 554. 

21. Plaintiff’s contributory neg'li- 
gence see supra § 1749. 

22. Ala.—Southern R. Co. v. Harri- 
son, 191 Ala. 436, 67 S 597. 

Ind.—Louisville, etc., R., ete., Co. 
v. Hynes, 47 Ind. A. 507, 91 NE 962. 

Kan.—Chicago, etc., R. Co. v. Lacy, 
78 Kan. 622, 97 P 1025. 

Mo.—Richmond v. Missouri Pac. R. 
Co., 133 Mo. A. 463, 113 SW 708. 

N. Y.—Streets v. Grand Trunk R. 


Co., 76 App. Div. 480, 78 NYS 729 
[aft IN St IN pen oO DOO) NE 1109]; Mars 
v. Delaware, etc., Canal Co., 8 NYS 


107. 

Pa.—Commercial Ice Co. v. Phila- 
delphia, etc., R. Co., 197 Pa. 238, 47 
A 205. 

S. D.—Sioux Falls Tract. System v. 


RAILROADS 


But 


Great Northern R. Co., 39 S. D. 17, 162 
NW 740. 

Tex.—Texas, etc., R. Co. v. Doherty, 
(A.) 15 SW 44. 

[a] Destruction of ice by escaping 
oil—Where plaintiff's ice was de- 
stroyed by oil escaping from an oil 
tank car which was derailed without 
the fault of the railroad, causing a 
leakage which it was unable to stop, 
plaintiff is not entitléd to recover for 
alleged negligence in opening a valve 
in the tank where the oil which had 
previously escaped without the* com- 
pany’s negligerice was more than suf- 
ficient to destroy the ice. Commercial 
Ice Co. v. Philadelphia, etc., R. Co., 
197 Pa. 238, 47 A 205. 

[b] Failure to send back flagman. 
—Where the engineer of a following 
treén saw the first train with which 
he collided standing on the track ata 
station when he was more than a 
mile and a half away, the failure of 
the crew of the first train to send 
back a flagman was not the proximate 
cause of the collision. Chicago, etc., 
R. Cone ves Lacy.” 18) iano. 6225) Oink 
1025. 

[ce] Fright causing injury.— 
Plaintiff, a shipper, was riding on a 
stock pass on a freight car which was 
being hauled through the yards in a 
belt line train, and in approaching de- 
fendant’s track the car on which plain- 
tiff was riding almost collided with 
one of defendant’s engines which had 
negligently approached the intersec- 
tion without keeping a proper lookout, 
and plaintiff, believing a collision im- 
minent, became frightened and 
jumped from the car and was injured, 
but no collision in fact occurred. It 
was not customary for the belt line to 
carry passengers. Defendant’s en- 
gineer was not bound to anticipate 
that the belt line on this occasion car- 
ried passengers, and owed plaintiff 
no greater duty than to a trainman in 
the same situation, even if he should 
have seen him on the car, and, since a 
trainman in the same circumstances 
would not have jumped from the car, 
plaintiff's own inexperience was the 
cause of his injury, and not defend- 
ant’s negligence in approaching the 
crossing. Richmond vy. Missouri Pac. 
R. Co., 188 Mo. A. 463, 113 SW 708. 

23. See cases infra this note. 

[a] Abandonment of engine in mo- 
tion.— Where an engineer reversed 
and abandoned his engine to avoid a 
collision due to his negligence or the 
negligence of the company employing 
him, and after the collision the engine 
being left without control, ran back 
and collided with another train, re- 
sulting in injury to a person thereon, 
the original negligence will be held a 
proximate cause of the injury result- 
ing from the second collision. Nary 
v. New York, etc., R. Co., 9 NYS 153 
[afte 12'5. NY oY. 759 mem, 27 NE 408 
mem]; Bunting v. Hogsett, 139 Pa. 
363, 21 A 31, 33, 34, 23 AmSR 192, 12 
LRA 268. 

[b] Backing 


train immediately 


[§§ 1749-1750 , 


\ 


gence under the circumstances specified in the stat- 
ute?® as allowing recovery by plaintiff notwith- 
standing his contributory negligence.”° 

[§ 1750] F. Proximate Cause.” 
damages or personal injuries due to collisions or ac- 
cidents to trains, there can be no recovery, although 
defendant was negligent, unless such negligence was 
a proximate cause of the injury complained of522 
but defendant’s negligence will be held a proximate 
cause of any resulting injury occurring without the 
intervention of any independent agency which was 
the natural and probable result of such negligence.” 
Where the injury is caused by the intervening 
wrongful act of an outsider, defendant, although neg- 
ligent, is not lable.*# 
particular injury which in fact occurred should have 


In actions for 


It is not necessary that the 


after crossing intersecting road may 
constitute proximate cause of injury. 
Kansas City, ete, R. Co. v. Lackey, 
114 Ala. 152, 21 S 444. 

[c] Failure to stop at crossing.— 
(1) Where the injury to a motorman 
in a collision between his car and a 
train at a crossing was the joint re- 
sult of the failure of the railroad to 
stop its train before entering the 
crossing and the failure of the elec- 
tric railroad company properly to 
equip its car, the railroad was liable. 
Louisville, etc., R., etc., Co. v. Hynes, 
4% Ind: As 507, ‘91 NE 962. (2) While 
a passenger was waiting for a train 
on railroad “A,” in a station of A, 
near which railroad B crossed A at 
right angles, a collision occurred be- 
tween trains on the two roads, in 
which the engine of B was carried by 
that of A against the station house, 
and _aportion of the building de- 
molished. The passenger was not in- 
jured by the accident, but in endeavor- 
ing to escape from the station fell or 
was pushed through a window thereof, 
and was injured. It was held that 
the negligence of B in crossing tracks 
of A without stopping, as required by 
Burns St. Annot. (1901) § 2293, was 
the proximate cause of the injury to 
the passenger of A. Cincinnati, ete:, 
R. Co. v. Acrea, 42 Ind. A. 127, 82 NE 
1009. 

[ad] Reading watch wrong.—In an 
action for a brakeman’s death in col- 
lision with defenant’s train, the fact 
that defendant’s conductor incorrect- 
ly read his watch and ran his train 
in violation of orders rendered defend- 
ant liable, if death proximately re- 
sulted therefrom. Southern R. Co. 
v. Harrison, 191 Ala. 436, 67 S 597. 

[e] Street car stalling on crossing. 
—In an action by a street railway. for 
the value of a car destroyed by a rail- 
road train at a junction of tracks of 
the parties, breach of the ordinance 
forbidding a car to go upon a railway 
track without stopping to see if the 
track was clear is not a defense where 
it appears that the car stalled while 
on the railroad track through failure 
of electric power, and that it was this- 
that caused the accident. Sioux Falls 
Tract. System v. Great Northern R. 
Co,, 39 S. Do 17, 162) NW, 740. 

{f] Violating crossing ordinance. 
—Where plaintiff, a servant of one 
railroad company, in running a hand 
car past the intersection of defend- 
ant’s tracks, was struck by defend- 
ant’s train proceeding at an unlawful 
rate of speed and without signals, and 
was unable to avoid the injury be- 
cause of defective brakes on his car, 
the unlawful acts of defendant were 
the proximate cause, and not the fail- 
ure of the brake to act. Pasternak 
v.. Chicago, “ete., .R.. Co: 170. Noo eAS 
663, 157 SW 109. ‘ 

24. See cases infra this note. 

[a] Failure to provide derailing 
switch.— Where, in an action fxr in- 
juries to a switchman by the azieged 
negligent operation of a freight car, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1750-1751] 


been foreseen.2®> Nor, as elsewhere shown,?® is it 
necessary that defendant’s negligence, to be a prox- 
imate cause, should be the sole cause of the injury,?? 
a person being injured by the concurring negligence 
of two railroad companies being entitled to recover 
against either,** and the contributing negligence of 
plaintiff not barring recovery against a defendant 
who, notwithstanding plaintiff’s fault, could have 
prevented the collision and negligently failed to do 
so.2* 

[§ 1751] G. Actions—l. Pleading*°—a. Declara- 
tion or Complaint. General rules as to the suffi- 
cieney of declarations and complaints*+ apply in 
an action for damage to property or personal in- 
juries growing out of collisions or accidents to 
trains®? the complaint must allege sufficient facts 
to show a cause of action in favor of plaintiff against 
defendant,*?? and it must allege facts showing a wan- 
ton or intentional injury,** or failure to use due care 
to prevent a collision after discovering the danger,®> 
as the case may be, where such is the theory of. re- 
covery relied on. The complaint must allege facts 
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and not mere inferences or arguments,** and must 
not be uncertain or repugnant in its allegations.*” 
While there must be an allegation of negligence on 
the part of defendant,?® a general allegation that 
the act which caused the injury was negligently done 
or omitted is sufficient without setting out the de- 
tails of the negligence,®® but the act complained of 
must be stated;4#° and, if the complaint undertakes 
to set out the details of the negligence causing the 
injury, its sufficiency must be tested by these spe- 
cial allegations.4! If the negligent act and defend- 
ant’s responsibility therefor are sufficiently set forth, 
it is not necessary to set out specifically defendant’s 
duty in the premises,*? or the authority of the serv- 
ants whose acts resulted in the injury,** or that the 
servants of defendant were acting within the line 
or scope of their authority.*4 

Violation of statute, ordinance, or rules. Where 
the negligence relied on is the violation of a stat- 
ute or ordinance, the allegation must follow the 
words of,*® but need not negative the exceptions 
made by,*® the statute. An allegation of the exist- 


erly. 


which was not equipped with an ef- 
ficient brake, there was proof that a 
dérailing switch had been improperly 
located, and, if it had been properly 
located, might have prevented the 
collision, and there was no evidence to 
show whose duty it was to provide 
such switch, nor that if it had been 
properly located it would have pre- 
vented the accident unless it was 
open, ete., the alleged negligent loca- 
tion of the switch did not constitute 
such an intervening cause between 
defendant’s negligence in operating 
the defective car and the, injury as 
would preclude plaintiff's recovery 
under the rule that plaintiff may re- 
eover for a proximate contributing 
eause of an injury by a tort-feasor, 
although it is also shown that an- 
other’s negligence also contributed to 
the injury. Moudy v. St. Louis, etc., 
Co., 149 Mo. A. 413, 130 SW 476. 

{b] Leaving engine unattended.— 
Where defendant was negligent in 
leaving an engine on a side-track un- 
attended and with fire in it, such neg- 
ligence was not the proximate cause 
of an injury to plaintiff, where the 
engine was moved to the main track 
by a wrongdoer and a collision ensued. 
Mars v. Delaware, etc., Canal Co., 8 
NYS 107. 

25. Cincinnati, etc., R. Co. v. Acrea, 
40 Ind. A. 150, 81 NE 213, 82 NE 1009. 


26. See Negligence § 529. 
27. See cases infra notes 28, 29. 
28. Chicago, etc., R. Co. v. Averill, 


224 Tll. 516, 79 NE 654 [aff 127 Ill. A. 
ero; Chieazo, ete: R: ‘Co. v.. Har- 
rington, 192 Ill. 9, 61. NE 622 [aff 90 
PileeAs 630i. Chicaso, etc, R. .Co., v. 
Hines, 183 Tll. 482, 56 NE 177 [aff 82 
A. 488]; Baltimore, ete., R. Co. 
Vv. Kleespies, 39 Ind. A. 151, 76 NE 
1015, 78 NE 252; Pittsburgh, etc., R 
Cow. eritz, 1Oh> Ay 119,917 Oh. Cir. 
Cee. 196..25 Oh. Cir, Ct; 411. 

29. Missouri Pac. R. Co. v. Chicago 
Great Western R. Co., 98 Mo. A. 214, 
71 SW 1081. 

30. Pleading: 

Generally see Pleading 49 C. J. p 1. 
In actions for negligence generally 
see Negligence §§ 626-707 


31. See Negligence §§ 626-687; 
Pleading §§ 132-196. 
32. See cases infra this section. 


oc Chicazio, ete. Ri Co. vy. Mar- 
shall, 38 Ind. A. 2A; 75 NE 973. 

[a] Complaint held sufficient: (1) 
Backing railroad cars over street 
crossing. Cleveland, etc., R. Co. v. 
Hilligoss, 171 Ind. 417, 86 NB 485, 131 
AmSR 258. (2) Backing train over 
Street car crossing at night without 


light. Hibbard v. Oregon-Washing- 
ton R., etc., Co., 100 Wash. 429, 171 
pee 23:3, (3) Gollision of workmen's 


train with other train of defendant, 


injuring employee of contractor for 
road repairs. Torpy v. Grand Trunk 
R. €o..520 U. GC. Q@) B. (Ont) 446) (4) 
Conductor killed in collision at cross- 
ing. Alabama Great Southern R. Co. 
¥v. Hanbury, 161 Ala. 358, 49 S 467. 
(5) Failure to stop at_ crossing. 
Evansville, etc., R. Co. v. Hoffman, 56 
Ind. A. 530, 105 NE 788; Louisville, 
etc., R., etc. Co. v. Hynes, 47 Ind. A. 
507, 91 NE 962. (6) Trainman on 
top of freight jumping to avoid colli- 
sion. Callahan v. Western, etc., R. 
Co., 137- Ga. 726, 74. SH) 262: 


34. Alabama Great Southern R. 
Een v. Hanbury, 161 Ala. 358, 49 S 

ie 

35. Clark v. St. Joseph Terminal 
R. Co., 242 Mo. 570, 148 SW 472. 

86. Fvansville, etc, R. Co v. 
Krapf, 143 Ind. 647, 36 NE 901. 

87. Highland Ave., ete, R. Co. Vv, 
South, 112 Ala. 642 , 20 S 10038. 

38. Evansville, ete, Co. Vv. 


R. 
Krapf, 143 Ind. 647, 36 NE 901. 

39. Georgia Cent. R. Co. v. Martin, 
138 Ala. 531, 36 S 426; Stephenson v. 
Southern Pac. R. Co., 102 Cal. 143, 34 
P 618, 36 P 407; Evansville, etc., R. 
Co. v. Krapf, 143 Ind. 647, 36 NE 901; 
Louisville, ete., R. Co. v. Jones, 108 
Ind. 551, 9 NH 476; Ohio, etc., R. Co. 
v. Selby, 47 Ind. 471, 17 AmR 719; 
Southern Indiana R. Co. v.. Messick, 
35 Ind. A. 676, 74 NE 1097; Hannibal, 
etc., R. Co. v. Kenney, 41 Mo. 271. 

[a] Condition of track.—A com- 
plaint based on negligence as to the 
condition of the track, resulting in the 
derailment of a train, which alleges 
that the track was “in bad condition 
and repair,” is sufficiently specific as 
to the condition of the track. Ohio, 
R. Co. v. Selby, 47 Ind. 471, 17 


[b] Failure to stop at crossing.— 
A complaint which charged that “de- 
fendant approached with its train 


without first stopping or listening or, 


ascertaining whether or not an engine 
or a train was approaching on the in- 
tersecting track is sufficient, without 
alleging further that those in charge 
of the train by the exercise of reason- 
able care could have ascertained that 
another train was approaching, since 
it is sufficient, after showing the 
existence of a duty, to allege negli- 
gence in general terms. Cincinnati, 


etc., R. Co. v. Acrea, 42 Ind. A. 127, 
82 NE 1009. 
40. Stephenson v. Southern Pac, 


Comio02) Gal. 43, 34 P1618, 86 Pears 
Ohio, etc., R. Co. v. Selby, 47 Ind. 471, 
i AE CL. 

41. Highland Ave., etc., R. Co. v. 
South, 112 Ala. 642, 20 S 1003; Bal- 
timore, RUC eH ee Oo Vic Kleespies, 39 
Tae eA OL, 76 NE 1015, 78 NB 252. 

42. See cases infra this note. 


[a] Thus a declaration charging 
common-law negligence (bY an alle- 
gation that defendant “negligently, . 
carelessly, wrongfully and improper- 
ly” ran its locomotive into and against 
the one on which plaintiff was riding 
sufficiently alleges a duty to plaintiff 
and the facts of negligence to charge 
defendants, and states a cause of ac- 
tion. Schultz v. Chicago, ete., R. Co., 
226 Dll. A. 559 

{b] Negligent operation of gates 
or switches.—(1) In an action for per- 
sonal injuries due to a collision be- 
tween a train and a street car, caused 
by the negligent operation of the 
crossing gates, if the complaint al- 
leges that the injury was caused by 
the negligence of defendant company 
and its servants and that there was 
negligence in the operation of the 
crossing gates, it is not necessary to 
make a specific averment that the 
gatekeeper was a servant of defendant 
or that the latter was bound to main- 
tain the gates. Washington, ete., R. 
Got. ‘v: Hickey, 15) Appy (Da iC) ease: 
(2) In an action for injuries due to a 
car being derailed by a switch being 
left open and unlocked by defendant’s 
servants it is not necessary to allege 
that it was the duty of defendant to 
keep the switch closed and locked. 
Chicago Terminal Transfer R. Co. vy. 
Vandenberg, 164 Ind. 470, 73 NE 990. 

43. Washington, ete, R. Co. v. 
Hickey, 5 App. (D. C.) 436. 

44. Alabama Great Southern R. 
Co. v. Hanbury, 161 Ala. 358, 49 S 


467. 

[a] Allegation held sufficient.— 
“And plaintiff avers that the death of 
her intestate was proximately caused 
by the negligence of defendant’s em- 
ployes who were operating defend- 
ant’s said train of cars, in the running 
and management of said train, etc.,” 
is a sufficient averment that the serv- 
ants were acting within the scope 
of their authority. Alabama Great 
Southern R. Co. v. Hanbury, 161 Ala. 
358, 370, 49 S 467. 

45. See cases infra this note. 

[a] Failure to give signals.—A 
count alleging as a basis of defend- 
ant’s negligence a failure to blow the 
whistle “and” ring the bell is de- 
murrable where the statute requires 
only the one ‘‘or” the other and either 
is sufficient. Highland Ave., etc., R. 
Co. v. South, 112 Ala. 642, 20 S 1003. 

46. Cleveland, etc., R. Co. v. Gray, 
148 Ind. 266, 46 NE 675. . 

[a] Failure to stop before crossing 
other railroad.—A complaint alleging 
negligence in failing to stop before 
crossing the tracks of another rail- 
road as required by statute need not 
negative the exception made by a sub- 
sequent section of the statute as to 
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ence of the ordinance is sufficient; the filing of a 
copy with the complaint is not necessary.* 

Contributory negligence. In most jurisdictions 
the complaint need not negative contributory negli- 
gence on the part of plaintiff, 48 but where such alle- 
gation is made or necessary,*® a general allegation 
that the injury occurred without any fault or neg- 
ligence on the part of plaintiff is sufficient,°? unless 
the inference of negligence arises as a necessary le- 
gal conclusion from the facts stated.°1 But no such 
negligence on the part of plaintiff is disclosed by his 
allegations that he proceeded over a railroad cross- 
ing in front of an approaching train where the dec- 
laration also states that there was a dense fog.°? 
In an action by a passenger of one railroad company 
against another for injuries caused by a collision, 
it is not necessary to allege that the company carry- 
ing plaintiff was without fault.53 —~ 

Action against several defendants. Where an ac- 
tion is brought against several defendants, the com- 
plaint must charge the negligent acts specifically 
against the particular defendant or defendants al- 
leged to be guilty thereof.°* Whether the negligent 
acts of several defendants are declared on as joint 
or several depends upon the form of the allegations.°°® 

[§ 1752] b. Plea or Answer. General rules’® ap- 
ply to pleas and answers in actions of this charac- 
ter.57 

Violation of rules by plaintiff. Where defendant 
sets up in defense a violation of rules by plaintiff, de- 
fendant must set out in his plea, if the rules alleged 
to have been violated are the rules of plaintiff’s em- 
ployer, that they were made for defendant’s benefit 
or that defendant was in some way connected there- 
with;°® or, if they are defendant’s rules, that plain- 
tiff, employed by another road, was subject to them.®® 
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[§ 1753] 2. Issues, Proof, and Variance—a. In 
General. In compliance with general rules,°° to au- 
thorize a recovery there must be proof in support of 
all the material allegations of the complaint,®* but 
an immaterial allegation not essential to establish 
the cause of action need not be proved.®? The al- 
legations and proof must correspond and any ma- 
terial variance is fatal to a reeovery,®* so that there 
can be no recovery on a different cause of action from 
that alleged in the complaint,®** and if the complaint 
sets out the particular acts of negligence constituting 
such cause of action the issues must be restricted to 
the acts specified;®* but no variance should be re- 
garded as material where the allegations and proof 
substantially correspond or the variance was 2a such 
as to mislead or prejudice the other party.°® Un- 
der a complaint alleging “wrongful, wanton, or inten- 
tional negligence” on the part of defendant’s em- 
ployees, plaintiff may recover upon proof of wanton- 
ness or willfulness not amounting to intentional 
wrongdoing.®°* And under a petition charging that 
defendant’s trainmen neglected to stop until the col- 
lision causing the injury, plaintiff may recover on 
the basis of the issue of last fair chance being in 
the case.°® In jurisdictions where contributory neg- 
ligence is matter of defense,®® it is for defendant to 
establish plaintiff’s contributory . negligence by 
proof,’® but plaintiff’s own evidence may be consid- 
ered in determining this question and may be suf- 
ficient to show contributory negligence.‘ 

[§. 1754] b. Evidence Admissible under Pleadings. 
Evidence to be admissible must conform to the alle- 
gations of the complaint, and if the complaint speci- 
fies the acts of negligence relied on, evidence of neg- 
ligence in other respects is not admissible,’? but evi- 
dence of defects in the roadbed other than that al- 


erossings provided with interlocking 
switches. Cleyeland, etc., Cony. 
Gray, 148 Ind. 266, 46 NE 675. 

47. Madison, etc., R. Co. v. Taffe, 
37 Ind. 361. 

48. Southern Indiana R. Co. v. 
Peyton, 157. Ind. 690, 61 NE 722; 
Pittsburgh, etc., R. Couny: Browning, 
34 Ind. A. 90, 71 NE 227. See also 
Negligence §§) 678, 692. 

{a] In Indiana (1) it was formerly 
held that the complaint must negative 
contributory negligence on the part 
of plaintiff, a general allegation, how- 
ever, being sufficient. Evansville, 
etc., R. Co. v. Krapf, 143 Ind. 647, 36 
. (2) But the rule was changed 
by statute in 1899 and the statute ap- 
plies to causes of action existing 
at the time if the action was 
not commenced until after the statute 
took effect. Southern Jndiana R. Co. 
v. Peyton, 157 Ind. 690, 61 NE 722. 

49. See Negligence § 679. 

50. Pittsburgh, etc., R. Co. v. Mar- 
tin, 157 Ind. 216, 61 NE 229; Evans- 
Ville, etc., R. Co. v. Krapf, 143 Ind. 
eas. NE 901. See also Negligence 
51. FEivansville,_ etc., Coukive 
Krapf, 143 Ind. 647, 36 NE 901. See 
also Negligence § 684, 

52. St. Paul Southern Electric R. 


Co. v. Flanagan, 138 Minn. 123, 164 
NW 584. 

So.~_ Pittsburgh) \ete.,) Ru Col” wv, 
Spencer, 98 Ind. 186. 

54. Chicago, ete., R. Co. v. Mar- 
shall, 38 Ind. A. 217, 75 NE 973. 

55. Hough v. Southern R. Co., 144 


N. C. 692, 57 SE 469 (holding declara- 
tion to allege a joint negligent act, 
and so the case not removable to the 
federal court on the ground of di- 
verse citizenship). 

56. See Negligence §§ 688-705; 
Pleading §§ 197-379. 


57. See cases infra this note. 

[a] Contributory negligence.— 
That plaintiff brakeman was negli- 
gently riding in the engine is not a 
sufficient allegation of facts showing 
contributory negligence. Southern R. 
ao v. Harrison, 191 Ala. 436, 67 S 

[b] Statute of limitations.—An ac- 
tion for injury sustained by reason of 
the construction or operation of .a 
railway, not having been brought 
within a year, was barred. Grand 
Trunk R. Co. v. Sarnia St. R., 37 Ont. 
L. 477 [dist Canadian Northern R. 
Co...\v. Robinson, [1911] A. Ci 739,13 
CanRCas 412, ,21 WestLR 624] (ap- 
plying Railway Act [1914] c¢ 185 § 
265 (1) ). Generally see Limitations 
of Actions §§ 112, 117. 

58. Southern R. Co. v. Harrison, 
191 Ala. 4386, 67 S 597. 

59. Southern R. Co. v. Harrison, 
supra. 

60. See Negligence § 
Pleading § 1144 et seq. 

61. Heins v. Savannah, ete., R. Co., 
114 Ga. 678, 40 SE 710. 

62. Chicago, etc., R. Co. v. Vipond, 
. 199, 72 NE 22 [aff 112 Ill. A. 


63. Alabama Great Southern R. 
Co. v. Hall, 105 Ala. 599,17 S 176. 

[a] Nature of plaintiff’s employ- 
ment.—Where the complaint alleges 
that deceased was at the time of the 
accident engaged as a _ brakeman, 
proof that he was at the time acting 
as fireman constitutes a fatal vari- 
ance. Alabama Great Southern R. 
Co; v. Hall, 105 Ala: 599;°17S°17.6. 

64. Ely v. St. Louis, etc., R. Co., 
77 Mo. 34. 

65. Garven v. Chicago, etc., R. Co., 
100 Mo. A. 617, 75 SW 193. 

66. Rio Grande Western R. Co. v. 
Rubenstein, 5 Colo, A. 121, 38 P 76; 


708 et seq; 


Washington, etc., R. Co. v. Hickey, 5 
ADDEEDI C9 436; Texas, iete., ROECo: 

v. Barron, 4 Tex. Civ. A. 546, 23 Sw 
537; Sawyer v. Rutland, etc., R. Co., 
27 Vt. 370. 

_ [a] Condition of roadbed.—There 
is no material variance between a 
complaint alleging an injury due to 
“the negligent and dangerous condi- 
tion of defendant’s roadbed” and proof 
of negligence on the part of defend- 
ant’s section foreman in failing to in- 
spect the track, all acts of defendant’s 

employees tending to show negligence 
in relation to the condition of the 
track being but incidents of proof of 
the main fact alleged. Texas, ete, 
R. Co. v. Barron, 4 Tex. Civ. A. 546, 
23 SW 587. 

[b] Terms of operating contract.— 
In an action by an employee of one 
railroad company against another 
company for personal injuries, where 
the complaint alleges negligence on 
the part of defendant, and the exist- 
ence of a contract between the com- 
panies permitting plaintiff's employer 
to run its trains over defendant’s 
tracks, the contract is material only 
for the purpose of showing that plain- 
tiff was rightfully upon the track at 
the time of injury, and if this is 
shown a failure to prove the terms of 
the contract strictly as alleged is not 
material. Sawyer v. Rutland, etc., R. 
Com 2 Vie TOL 

67. Southern R. Co. v. Bonner, 141 
Ala. 517, 37 S 702. 

68. Cahill v. Chicago, ete..uRs, Cay, 
143 Iowa 152, 121 NW 553. 

69. See Negligence §§ 678, 692. 

70. See infra § 1755. 

71. Waterman Chicago, ete, R. 
Co., 82 Wis. 613, 52 NW 247, 1136. 

72. Garven v. CR SAE Os ete., Ri-Cos, 
100 Mo. A. 617, 75 SW 1 

[a] Evidence held admissible une 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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__ leged to have been, the immediate cause of the injury 
_ eomplained of is admissible in support of an allega- 
tion of gross negligence as to the condition of the 

roadbed and a claim for exemplary damages;7* and 
evidence not admissible to prove negligence not 
charged against one defendant may still be admis- 
sible as tending to show that the other defendant was 
free from blame.7* Under a complaint alleging neg- 
ligence of defendant’s eniployees operating and in 
charge of its train, evidence of negligence on the 
part of any one of the employees is admissible, the 
complaint not charging joint negligence of them 
all.*° An ordinance is not admissible in evidence 
unless specially pleaded if the action is based on 
the ordinance,’® but is admissible in a common-law 
action as evidence of negligence, where the ordinance 
does not itself give the right of action but merely 
prescribes a duty to be performed.** 

[§ 1755] 3. Evidence—a. Presumptions and Bur- 
den of Proof.7* While, as between a passenger and 
the railroad carrying him, a presumption of negli- 
gence arises from the fact of collision,’® the rule, 
except in so far as a statute otherwise provides,®° 
is that as between a passenger on one road and an- 
other railroad,®! or an employee of one road during 
the course of his employment and another railroad,®? 
a presumption of negligence on the part of the sec- 
ond railroad does not arise from the fact of collision. 
In such eases, the burden is on plaintiff to establish 


oo 
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[52 C.J.] > 167. 
sumption,®*® and that it was the proximate cause of ~ 
the injury.’ But where the cause of the collision 
is shown to have been some agency within the con- 
trol of defendant railroad, a presumption of negh- 
gence, not from the collision but from the proved 
cause of the collision, does arise which defendant 
must meet.6° Nor ean defendant in such ease claim 
as against an employee of another railroad the ben- 
efit of a presumption, available to it as against its own 
employees,*® that the car was properly equipped 
with brakes.§7 On particular issues, the burden 
is on the person setting up the affirmative and seek- 
ing a benefit therefrom,’® as, for example, on plain- 
tiff, who has alleged subsequent negligence, to show 
that defendant’s trainmen discovered the peril in 
time to have averted the collision,®® but on a defend- 
ant, who has alleged that a crossing is equipped 
with interlocking switches and so within the excep- 
tion to the statutory rule requiring stopping before 
crossing, to prove the facts bringing the crossing 
within the exception.®°® 

Where in issue of contributory negligence is in- 
volved the question of performance of duty by plain- 
tiff, there is a presumption of performance of duty 
and of due care,®! which is strengthened wherever 
there is evidence in the case supporting the presump- 
tion.®? In jurisdictions where contributory negli- 
gence is matter of defense,®* the burden is on de- 
fendant to establish it,°* but plaintiff’s own evidence 
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defendant’s negligence without the 


der pleadings.—(1)In case of collision 
between trains of two companies us- 
ing the same track, where the com- 
plaint counts in a general way upon 
defendant’s negligence in stopping its 
train without warning, and allowing 
it to be where it was run into by plain- 
tiff’s engine, it is proper for plaintiff 
to show that it was defendant’s duty 
to send back a flagman to warn ap- 
proaching trains, and testimony of a 
custom on well regulated railroads to 
do so is competent as tending to es- 
tablish this duty. Georgia Cent. R. 
Co. v. Martin, 138 Ala. 531, 36 S 426. 
(2) Although in an action for injury 
to an engineer the complaint alleges 
negligence only as to the defective 
condition of the track, if defendant 
sets up contributory negligence on the 
part of plaintiff in the operation of 
the train, evidence is admissible on 
the part of plaintiff that an engineer 
in charge of another locomotive at- 
tached to the same train had full con- 
trol over the train and air brakes. 
Southern Kansas R. Co. v. Sage, 43 
Tex. Civ. A. 38, 94 SW 1074. 

73. Texas, etc., R. Co. v. De Milley, 
60 Tex. 194. 

74, Knox v. Missouri, etc., R. Co., 
199 Mo. A. 64, 203 SW 225. 

75. Southern R. Co. v. 
werck, 166 Ala. 556, 52 S 204. 

76. See cases infra note 77. 

77. Madison, etc., R. Co. v. Taffe, 
37 Ind. 361; Mulderig v. St. Louis, 
ete., R. Co., 116 Mo. A. 655, 94 SW 801. 

78. Generally see Negligence §§ 


Stollen- 


aid of any pre- 


being on plaintiff in all cases except 
as to the requirements: of § 1144. 
Georgia Pac. R. Co. v. Hughes, 87 Ala. 
610, 6 S 413. (2) Under Code (1907) 
§§ 5474, 5476, plaintiff makes out a 
prima facie ease by showing injury 
in a collision where the tracks of two 
railroads cross, the burden of dis- 
proving negligence being on the rail- 
road, § 5476 broadening the scope of 
the earlier burden of proof section to 
include the ‘“‘stop before crossing”’ sec- 
tion. Billingsley v. Nashville, ete., R. 
Co., 177. Ala. 342,°58 S 433. 

81. Little Rock, ete., R. Co. v. Har- 
rell, 58 Ark. 454,25 SW 117; Brimmer 
v. Illinois Cent. R. Co., 101 Ill. A. 198; 
Central Pass. R. Co. v. Kuhn, 86 Ky. 
578, 6 SW 441, 9 KyL 725, 9 AmSR 
309; Renders v. Grand Trunk R. Co., 
144 Mich. 387, 108 NW 368. 

[a] Distinction illustrated.—In an 
action by a passenger against two 
companies for injuries due toa eolli- 
sion alleged to have been caused by 
the negligence of both, the burden is 
on the company carrying plaintiff to 
show the absence of negligence on its 
part and on plaintiff to show negli- 
gence on the part of the other com- 
pany. Central Pass. R. Co. v. Kuhn, 
86 Ky. 578, 6 SW. 441, 9 KyL 725, 9 


AmSR 309. 

82. Brimmer v. Illinois Cent. R. 
CG, nLOt DTA 198; 

83. Little Rock, egtc., .R. Co. v. Har- 
rell, 58 Ark. 454, 25 SW 117; Renders 
v. Grand Trunk R, Co., 144 Mich. 387, 
108 NW 368. ‘ 


738-786. See also Evidence §§ 13-88. 84. Norton v. Great Northern R. 
79. See Carriers § 1426. Co., 78 Mont. 273, 278 P 521. 
80. Mobile, ete. R. Co. v. Camp- 85. See cases infra this note. 
bell, 114 Miss. 808, 75 S 554. [a] Broken drawbar stem.—W here 


[a] In Alabama (1) under the 
statute proof of injury to persons or 
property by the train of a railroad 
company places the burden on the 
company to show that the require- 
ments of the section of the statute re- 
lating to blowing of whistles and 
ringing of bells, were complied with, 
but this provision applies only to the 
requirements of that section (Code 
[1886] § 1144), and does not include 
the requirement of § 1145, that trains 
shall be stopped before crossing an- 
other railroad, the burden of proof 


a freight train which had passed over 
a crossing and proceeded up grade for 
some distance parted in the middle be- 
cause of a broken drawbar stem, and 
the released cars moved down the 
grade striking a train of another road 
at the crossing, a pr esumption of neg- 
ligence, either in inspection or opera- 
tion, arises against the first road. 
eee vy. Cincinnati, ete., Ri Co.) 92 
Fed, 206. 

can Violation of speed ordinance. 
—In an action by a street railway for 
the value of a car destroyed by a 


railroad train at the junction of the 

tracks of the parties, the jury muste 
presume until the contrary is shown 

that the running of the train at a 

higher rate of speed than six miles 

per hour forbidden by local ordinance 
was negligence. Sioux Falls Tract. 

System vy. Great Northern R. Co., 39 

S. D. 17, 162 NW 740. 

[c] Watchman’s signals—In an 
action by a passenger in a street car 
against a steam railroad for damages 
by a collision at a crossing of the two: 
roads, an inference of negligence aris- 
es against the railroad, where its 
watchman signaled the car to cross 
and there was not time to do so be- 
fore a train backed on the crossing. 
McGuigan v. Pennsylvania R. Co., 224 
Pa. 594, 73 A 958. 

86. See Master and Servant § 1202. 

87. Moudy v. St. Louis Pressed 
peck. ete., Co., 149 Mo. A. 413, 130 SW 

88. See cases infra notes 89, 90. « 

89. Young v. Woodward Iron Co., 
217 Ala. 330,118 S| 223. 

90. Young v. Woodward Iron Co., 
supra. 

91. See cases infra this note. 

[a] ooking and listening.—The 
presumption was that, when the 
street car conductor went ahead to’ 
look so as to signal his car across,’ 
he did his duty—looked and pts 
ete. Coulter v. Illinois Cent. R. 
esi 414, 106 NE 258 [aff 184 Ill. ai 

[b] Statutory warnings.—No pre- 
sumption may be indulged that the 
statutory warning and. signals were 
not given by a street car, or that there 
was excessive speed or other negli- 
gence in its management, as the pre- 
sumption is that those in charge used 
due care. St. Paul Southern Elec- 
tric R. Co. v. Flanagan, 138 Minn. 123, 
164 NW 584. 

92. Coulter v. Illinois Cent. R. Co., 
264 Ill. 414, 106 NE 258 [aff 184 Ill. x. 


208]. 
See Negligence §§ 678, 692. 
94. St. Louis, etc., R, Co. v. Weav- 
er, 35 Kan. 412, 14 P 408, 57 AmR 
176; Gulf, etce., "R. Co. v. Pendry, 87 
Tex. 553) 29 SW 1038, 47 AmSR 126 
[rev (Civ. A.) 27 SW 2131; Waterman 


168 [52 C.J.] ; 


may be considered in determining the question®® and 
may be sufficient to show contributory negligence.°® 

[§ 1756] b. Admissibility®’—(1) 
General rules as to the admissibility of evidence®® 
are applicable in actions growing out of collisions 
Evidence to be admissible 
must consist of statements of fact as distinguished 
from expressions of opinion,’ unless in the form of 
expert testimony from one qualified to give it,” and 
it must be relevant to the matters in issue.® 
evidence not admissible to establish grounds of re- 
covery may still be admissible to show conditions 
at the time, and in explanation or rebuttal of other 
Evidence of other distinct acts of neg- 
ligence not contributing to the injury is not admis- 
sible as tending to prove the negligence causing the 
although it may be admissible for other 


or accidents to trains.®® 


evidence.* 


injury,° 


v. Chicago, etc., R. Co., 82 Wis. 613, 
52 NW 247, 1136. 


95. See infra § 1756. 

96. See infra § 1759. 

97. Evidence admissible under 
pleadings see supra § 1754. 

98. See Evidence, § 89 et seq; 
Negligence § 787. See also Carriers §§ 
1437-1449. 

99. See cases infra this section; 


and § 8K bie, 1758. 

1. See casés infra this note. 

- [a] Good working order.—Testi- 
mony of a witness that just prior to 
an accident at a crossing the sema- 
phore which was destroyed by the ac- 
cident was in good working order is 
properly regarded as a statement of 
fact and not objectionable as a con- 
clusion of the witness. Chicago, etc., 
R. Co. v. Vipond, 212 Ill. 199, 72 NE 
e22 Laff 112 Dil. A. 558). 

2. See Evidence § 608. 

. {a] Failure to slacken speed.—One 
familiar with the operations of trains 
may testify that he was standing in 
front of the train and saw no indica- 
tion of an effort to slacken its speed. 
St.Louis, -ete:,, R= Cov iv. Dysart, $9 
Ark. 261, 116 SW 224. 

Ss) (Ohio; sete:,- RK. Co: vik Selby.) 47 
Ind. 471, 17 AmR 719; Bunting v. 
Pennsylvania R. Co., 118 Pa. 204, 12 
A 448. 

[a] Air brakes 
Where, in an action for injuries 
through being struck at a junction by 
defendant’s train, which was claimed 
to have approached the junction with- 
out stopping as required by the rail- 
road rules, it appeared that it was 
necessary, in order for the engineer to 
apply the air to the brakes throughout 
the train, that the,angle cocks on each 
car should be turned, testimony that 
after the accident a man turned an 
angle cock on one of the cars was ad- 
missible to show that the air was not 
applied, such evidence, together with 
proof that no signals for the hand 
brakes were given, tending to show 
that no proper effort was made to 
stop the train or to slacken its speed. 
St. Louis, ete., R. Co. v. Dysart, 89 
Ark. 261, 116 SW 224. 

[b] Defect in engine.—Where, in 
an action against a railroad for run- 
ning its freight train into a passenger 
train of another road at a grade cross- 
ing, injuring a passenger, it was not 
claimed that the collision was caused 
by a defect in the engine of the 
freight train, evidence of it, to estab- 
lish negligence, was inadmissible. 
Gorman v. New York, etc., R. Co., 194 
N. Y. 488, 87 NE 682. 

{c] Defective ties.—Evidence as to 
the number of ties necessary to make 
a first-class roadbed is not admissible 
where there is no issue as to the suf- 
ficiency of the number of ties but only 
as to their defective condition. Chi- 
cago, etc., \.R. Co. v. Lewis, 145 Ill. 
67, 38 NE 960 Laff 48 Dll. A. 274 4]. 

Td] Effectiveness of headlight.— 


not working.— 
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But 


In an action by a street railway for 
the value of a car destroyed by de- 
fendant’s train at a junction of the 
tracks of the parties, evidence that 
the headlight on defendant’s train 
shone in the direction of the place of 
accident at a point six hundred feet 
away was held admissible. Sioux 
Falls Tract. System v. Great North- 
ern R. Co., 39'S. D. 17, 162 NW. 740. 

[e] Headlight not burning.—In an 
action by a street car conductor for 
injuries received when defendant’s en- 
gine collided with the street car in 
plaintiff's charge, evidence that no 
headlight was burning on defendant’s 
engine was admissible as bearing on 
the question of plaintiff's care but not 
as a basis of recovery. McCrotty v. 
Baltimore, ete., R. Co., 223 Ill. A. 390. 

{f] Insufficiency of bridge.—Evi- 
dence of other floods occurring after 
the washing away of a bridge which 
is alleged to have been insufficient is 
not admissible. Kansas Pac. R. Co. v. 
Miller, 2 Colo. 442. 

[g] Intoxication of engineer.—Up- 
on the question of defendant’s negli- 
gence in the operation of the train, 
evidence is admissible that defend- 
ant’s engineer had been drinking. 
New York, ete., R. Co. v. Grand Rap- 
ids, ete., R. Co., 116 Ind. 60, 18 NE 182. 

[h] Qualifications of engineer are 
not relevant to the issue of negligent 
operation by defendant’s railroad. 
Fitzpatrick vy. Panama R. Co., 2 Canal 
Zone 111. 

4.. Louisville, etc., R. Co. v. Greene, 
26 Oh. A. 392, 400, 160 NE 495. 

“This evidence was not introduced 
as a ground of negligence against the 
defendant, but as one of the physical 
facts existing at the intersection at 
the time of the collision. The defense 
introduced evidence to show that aft- 
er the wreck the yellow or ‘proceed’ 
signal was showing on the east and 
west track, and the red or ‘stop’ sig- 
nal was on the north-bound track, 
and, that, therefore, Greene must have 
disobeyed the ‘stop’ signal, and was 
guilty of contributory negligence. 
The plaintiff'then properly introduced 
evidence to show that, even though 
the ‘stop’ Signal was showing on the 
north-bound track after the collision, 
it still was possible for the yellow 
light to have been switched to red 
as Greene neared or reached the cross- 
ing, since there was no interlocking 
device on the south side of the inter- 
section.” Louisville, etce., R. Co. v. 
Greene, supra. 

5. Little Rock, etc., R. Co. v. Har- 
rell, 58 Ark. 454, 25 SW 117; Louis- 
we ete., R, Co. v. Fox, 11 Bush (Ky.) 
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6. Stodder v. New York, etc., R. 
Co., 50 Hun 221, 2 NYS 780 [aff 121 N. 
Y. 655 mem, 24 NE 1092 mem]. 


7. Stodder v. New York, etc., R. 
Co., supra. 
[a] v other acts of switchman.— 


In an action for injuries caused by a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbygr. 
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purposes,® such as to test the memory of a witness.” 
Evidence of other wrecks or accidents occurring at 
other places is not admissible,® but in ease of acci- 
dents alleged to be due to defects in the track or 
switches, evidence is admissible of other accidents 
at the same place from the same cause if accom- 
panied by proof that the condition existing at such 
times was substantially the same.® 
ally speaking the evidence should be limited to the 
time, place, and cireumstances of the particular ac- 
cident complained of,!° this rule cannot be applied 
with absolute strictness.1? 
a defective condition of the track, road bed, switches, 
or signal devices, evidence as to their condition short- 
ly before or after the accident is admissible as tend- 
ing to show their condition at that time;?? but the 
evidence is not admissible if it relates to a time too 


While gener- 


So in actions based on 


defective or mismanaged switch, there 
was no prejudicial error in permitting 
defendant’s switchman to be asked if 
he remembered a prior act of negli- 
gence on his part, where it appears 
that the question was asked only to 
test his memory which had seemed to 
be poor, and nothing more was asked 
in regard to such negligence. Stodder 
v. New York, etc., R. Co., 50 Hun 221, 
2 NYS 780 [aff 121 N. Y. 655, 24 NE 
1092]. 

8. Missouri Pac. R. Co. v. Mitchell, 
75 Tex. 77, 12 SW 810; Fordyce v. 
Withers, 1 Tex. Civ. A. 540; 20 SW 766. 

9. See cases infra this note. 

[a] Broken rail.—In an action for 
negligence caused by a broken rail it 
is proper for the jury to consider the 
successive breaking of rails at the 
place of the accident within a short 
time, to indicate the condition of the 
track at that point and that, the at- 
tention of the company had been 
called to its condition. Cleveland, ete., 
R. Co. v. Newell, 104 Ind. 264, 3 NE 
836, 54 AmR 312. 

[b] Defective switch.—Hvidence 
that other trains had missed the track 
at a particular switch, the defective 
condition of which is alleged to have 
caused the injury complained of, is 
competent as being in the nature of 
experiments to show the actual con- 
dition of the instrument alleged to be 
defective. Morse v. Minneapolis, etce., 
R. Co., 30 Minn. 465, 16 NW 358. 

10. Missouri Pac. R. Ce. v. Mitch- 
ell; 75~Tex. 77, 12 SW 810. 

11. Stoher v. St. Louis, ete., R. Co., 
91 Mo. 509, 4 SW 389. 

[a] Semaphore  lights.—In the 
case of a collision where one railroad 
crosses two other parallel railroads 
near together and the semaphore 
lights at each crossing are worked by 
the same lever, showing the same 
lights simultaneously at each, evi- 
dence is admissible as to a_ light 
shown at the crossing other than that 
at which the collision occurred as 
tending to show that there was the 
same signal at that crossing. Chica- 
go, etc., R. Co. v. Vipond, 212 Ill. 199, 
72 NE 22 [aff 112 Ill. A. 558]. 

12. Stoher v. St. Louis, ete., R. Co., 
91 Mo. 509, 4 SW 389; Stewart v. Ev- 
ag 76 Wis. 35, 44 NW 1092, 20 AmSR 


[a] Condition of  semaphore.— 
Where a railroad crosses two other 
railroads which are near each other 
and the crossings are controlled by 
semaphores worked at the same time 
by the same lever, in case of a colli- 
sion at the first crossing which results 
in destroying the semaphore at that 
crossing, and the condition of the 
semaphore at the time of the acci- 
dent is a material question, evidence 
of the condition of the semaphore at 
the other crossing shortly after the 
accident is admissible. Chicago, ete., 
RiiGou veeVipond, dl? Tih oA. 558 [aff 
212 Ill. 199, 72 NE 22]. 
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remote to permit a just and fair inference that the 
condition was substantially the same at the time of 
the accident,?® unless it is accompanied by other 
direct evidence to this effect.1* It is also ordinarily 
held that evidence is not admissible as to defects in 
the track or roadbed at places other than that where 
the accident occurred and which it is not shown 
could have contributed to the injury complained of,*® 
although they are in the same vicinity.1® On the 
other hand, such evideneé has been admitted to rebut 
evidence as to condition at other places introduced 
by the adverse party,!* or where the adverse party 
by immediate ‘repairs at the place of the accident 
has made evidence of condition at the time and 
place of the accident impossible,t® or where’ it is 
charged that defendant permitted its road to be- 
come wholly unsafe for travel over it and both actual 
and exemplary damages are claimed,?® or when the 
negligence alleged is-in operating a train at a rapid 
speed over a defective track.*° 

[§ 1757] (2) Ordinances,*+ Rules, Operating Con- 
tracts, and Customs. A municipal ordinance lmit- 
ing the rate of speed of trains, is. admissible upon 
the issue of defendant’s negligence in the operation 
of the train,?? and also upon the question of con- 
tributory negligence on the part of a person in 
charge of a street car in using a railroad crossing ;”° 
but such an ordinance is not admissible to charge 
an employee upon a train with contributory negli- 
gence where he had nothing to do with its opera- 
tion.** 

Rules. Rules of the railroad?® in regard to the 
operation of trains under conditions similar to those 
at the time the accident occurred are admissible?® 
in the absence of evidence of annulment and notice 
of annulment to plaintiff employee who was gov- 
erned thereby.27 But evidence is not admissible of 

[b] Condition of ties.—Evidence is 


admissible as to the condition of cross 
ties found shortly after the accident 


17. 


RAILROADS 


Co., 30 Minn. 465, 16 NW 358. 
Ohio Valley R. Co. v. Watson, 
93 Ky. 654, 21 SW 244, 14 KyL 611, 40 


[52°C 3.1 268 


rules adopted after the accident requiring certain 
precautions under similar conditions.*® Rules made 
by a board of railroad commissioners?® governing 
the movement of trains at crossings are not admis-~ 
sible unless it is shown that they have been served 
upon, or in some manner brought to the knowledge 
of, the company against whom they are offered in 
evidence,®°® and the printed rules of the railroad are 
not admissible to show contributory negligence on 
the part of an engineer in the absence of evidence 
that such rules were in force at the time of the in- 
jury and applied to the place where it occeurred.*! 

Contracts*? between railroads governing the oper- 
ation of their trains, if relevant to the issue, are 
admissible,** as, for example, a contract between a 
steam railroad and a street railway governing op- 
erations at crossings providing that the street cars 
should be stopped and the way ascertained to be 
clear before crossing,’* or a contract exempting the 
railroad from duty to protect. the cars and employees 
of the street railway company,®° or a contract be- 
tween two railroad companies that one of them shall 
stop its trains before crossing and give the other 
company the right of way.°” 

Custom or usage.?7 In case of a collision between 
the trains of two companies in a switch yard, evi- 
dence of the environment and usual manner of ¢on- 
ducting the business involved at the place of injury 
is competent as bearing upon the acts and conduet 
of the parties. Evidence of the use of interlock- 
ing switches and signal devices at ‘other crossings 
is not admissible to show negligence for failure to 
install them at the crossing where the accident hap- 
pened, in the absence of evidence showing similarity 
of conditions and operating requirements at this 
and other ecrossings.?° 

[§ 1758] (8) Repairs after Collision. 
28. St. Louis, ete, R. Co. v. An- 


drews, 44 Tex. Civ. A. 426, 99 SW 871. 
29. Regulations see supra § 887 et 


Evidence 


at the place where it occurred and 
where the railroad company had re- 
paired the track by putting in new 
ties. Chicago, etc., R. Co. v. Lewis, 
He Ill. 67, 33 NE 960 [aff 48 I11. A. 
74]. 


18. Stoher v. ap rei etc., R. Co., 
91 Mo. 589, 4 SW 3 

[a] Broken ae an action 
for injury due to the derailment of 
a train by a broken rail, it is not com- 
petent to introduce in evidence the 
pieces of the broken rail which had 
been exposed to the weather for six 
months after the accident. Stewart 
v. Everts, 76 Wis. 35, 44 NW 1092, 29 
AmSR 17. 

14. Jacksonville Southeastern R. 
Co. v. Southworth, 135 Ill. 250, 25 NE 
Loos) fatess2) Lilt A. 307]. 

[a] Condition after repairs.—Al- 
though repairs have been made at the 
place of accident evidence is admissi- 
ble as to the condition of the switch 
to which it was alleged the accident 
was due, if such evidence is accom- 
panied by proof that its condition had 
not been affected by the repairs made 
and was substantially the same as at 
the time of the accident. Stodder. v. 
New York, etc., R. Co., 50 Hun 221, 2 
NYS. 780 faff 121 N. Y¥. 655, 24 NH 
1092]. 

15. Ky.—Louisville, ete., R. Co. v. 
Fox, 11 Bush 495. 

Minn.—Morse v. eae ole etc., 
R. Co., 30 Minn. 465, 16 NW 358 

N. G.—Grant v. Raleigh, etc., pete 
Co., 108 N. C. 462, 18 SE 209. 

Tex. —Missouri Pac. R. Co. v. Mitch- 
ell, 75 Tex. 77, 12 SW 810. 

is.—Stewart v. Everts, 76 Wis. 
35, 44 NW 1092, 20 AmSR 17, 
16. Morse v. Minneapolis, ete., R. 


AmSR 211, 9 LRA 310. 

[a] Condition of track.—Where 
defendant assumes the burden of 
proof and its witnesses testify that 
the track at the place of the accident 
and in that vicinity was in good re- 
pair, plaintiff may in rebuttal not only 
show the defective condition of the 
track at the place of accident, but 
may also show its condition several 
hundred feet on either side thereof as 
corroborative. Ohio Valley R. Co. vy. 
Watson, 93 Ky. 654, 21 SW 244, 14 
KyL 611, 40 AmSR 211, 9 LRA 310. 

18. Murphy v. New York Cent. R. 
Co., 66 Barb. GN. ¥:)) 12: 

19. Texas Trunk R. Co. v. Johnson, 
86 Tex. 421, 25 SW 417 [disappr in 
part) (Civ. A.) 25 SW 740]; Texas, 
ete., R. Co. v. De Milley, 60 Tex. 194. 

20. Jacksonville Southeastern R. 
Co. v. Southworth, 135 Ill. 250, 25 NE 
1093 [aff 32 Ill. A. 307]. 

21. Public regulations see supra §§ 
886-1065. 

22. Madison, etc. R. Co. v. Taffe, 
37 Inde 361. 

Madison, ete., R. Co. v. Taffe, 


: Chicago, ete., R. Co. v. Vipond, 
212 T11..199, 72 NE 22 [aff 112 Ill. A. 
558i: 

Rules of company see supra § 


Martin v. Kansas City South- 
ern R. Co., (Mo. A.) 180 SW_ 1005; 
Wood v. New York Cent., etc., R. Co., 
VON Ney. 195s vote louis ete, Re Co. 
v. Wiggins, 48 Tex. Civ. A. 449, 107 
SW 899; St. Louis, etc., R. Co. v. An- 


drews, 44 Tex. Civ. A. 426, 99 SW 
871. 
27. Martin v. Kansas City South- 


ern R. Co., (Mo. A.) 180 SW 1005. 


seq. 

30. Chicago, etc., R. Co. v. Ransom, 
56 Kan. 559, 44 P G. 

31. Pittsburgh, ete., R. Co. v. Mar- 
tin) 157 nds 216) 62! NE 229. 

32. Contracts see a §§ 534-551, 

eases see supra §§ 496-53 

33. See cases infra ea a 36. 

34. Connolly v. New York Cent., 
te R. Co., 35 App. Div. 609, 55 NYS 

35. Cox v. Delaware, etc., Co., 128 
App. Div. 363, 112 NYS 443. 

36. Wood v. New York Cent., ete., 
RCo. 70 NeaYe 195. 


a 37. ae Customs and Usages 17 C, 
Psi 8) A 3 
38. St. Louis Nat. Stock Yards v. 


Godfrey, 198 Ill. 
101 Ill. A. 40]. 
_La] ight on rear end.—In an ac- 
tion by an engineer of one railroad 
against another for injury in a colli- 
sion, evidence as to the duty to have 
the rear of the train lighted, and of 
the custom of well regulated railroads 
to do this, is admissible. Louisville, 
ete., R. Co. v. Burke, 11 Ala. A. 496, 
66 S 885. 

39. Cox v. Delaware, ete., Co., 122 
App. Div. 363, 112 NYS 443. 

[a] Conditions making devices im- 
practicable.— Where plaintiff's intes- 
tate, a street car conductor, met his 
death in a collision of defendant’s 
railroad train with a street car, evi- 
dence of interlocking switch and sig- 
nal devices at other grade crossings 
preventing collisions was inadmissi- 
ble, where such devices, owing to the 
character of the traffic, would be 
wholly impracticable at the crossing 
in question, and it not being probable 
that the railroad commissioners 


288, 65 NE 90 [aff 


170 [52 C.J.] 


of repairs or alterations made after the accident 
complained of is not admissible as evidence of a de- 
‘fective or insufficient condition existing at that time 
or an admission of negligence on the part of the com- 
pany,*® although there is some authority to the con- 
trary.4°% Nor is evidence of reconstruction in a 
different manner admissible as an admission of orig- 
But. such evidence if 
properly limited to the purpose for which it is in- 
troduced is admissible to rebut evidence on the 
part of defendant that no repairs or alterations had 
been made after the accident,*? or that the condi- 
tions causing the accident could not have been pre- 
vented,*® or for the purpose of explaining other evi- 


inal negligent construction.*! 


dence.*+ 


[§ 1759] ¢. Weight and Sufficiency. 
rules*® apply as to the weight and sufficiency of ev- 
idence in actions of this character.*® 


would have required such devices un- 
der L. (1890) p 1095 ec 565 § 36, as 
amended by L. (1898) p 1174 ¢ 466. 
Cox v. Delaware, etc., Co., 128 App. 
Div. 363, 112 NYS 443. z 

40. Morse v. Minneapolis, etc., R. 
Co., 30 Minn. 465, 16 NW 358 [overr 
Kelly v. Southern Minnesota R. Co., 
28 Minn. 98; 9 NW 588]; Hipsley v. 
Kansas City, etc., R. Co., 88 Mo. 348; 
Aldrich v. Concord, etc., R. Co., 67 
N. H. 250, 29 A 408; Texas Trunk R. 
Co. v. Ayres, 83 Tex. 268, 18 SW 684; 
San Antonio, ete., R. Co. v. Lynch, 8 
Tex. Civ. A. 513, 28 SW 252; Fordyce 
y. Chancey, 2 Tex. Civ. A. 24, 21 SW 
“181; Fordyce v. Withers, 1 Tex. Civ. 
A. 540, 20 SW 766. 

40%. St. Louis, etc., R. Co. v. 
Weaver, 35 Kan. 412, 11 P 408, 57 


pane 176. See also Negligence §§ 791-— 
41. See cases infra this/note. 


{a] Bridge.—The fact that a new 
bridge was constructed in a different 
manner from the one_ previously 
washed away, causing the injury com- 
plained of, cannot be taken as an ad- 
mission that the first was negligently 


constructed. Kansas Pac. R. Co. v. 
Miller, 2 Colo, 442. yi 
42. Fordyce v. Moore, (Tex. Civ. 


A.) 22 SW 235; Fordyce v. Withers, 
i Tex. Civ. A. 540, 20 SW 766. 


43. St. Louis, ete., R. Co: v. John- 
ston, 78 Tex. 536, 15 SW 104. 
. 44 See case infra this note. 

{a] Zo explain photograph.—Evi- 


dence of an alteration in the road at 
the place of accident is admissible 
where such testimony is offered for 
the purpose of explaining a photo- 
graph of the place taken after such 
¢hanges were made which had been 
introduced in evidence. St. Louis, 
ete., R. Co. v. Johnston, 78 Tex. 536, 
15 SW 104. 
45. See Evidence § 1730 et seq; 
Negligence §§ 833-849. See also Car- 
riers §§ 1450-1452. 

46. See cases infra this section. 

47. Southern Indiana R. Co. v. 
Messick, 35 Ind. A. 676, 74 NE 1097, 


Cahill- v. Chicago, ete. R. Co., 143 
Towa 152, 121 NW 553. 
fa] Evidence held sufficient: (1) 


Backing train over crossing. Mobile, 
etc., R. Co. v. Campbell, 114 Miss. 
803, 75 S 554. (2) Backing train at 
night without lights over crossing 
against street car. Hibbard v. Ore- 
gon-Washington R., etc. Co., 100 
Wash. 429, 171 P 233. (8) Collision 
of train with street car injuring street 
ear conductor as he was boarding aft- 
er going upon defendant’s tracks to 
ascertain if the crossing was clear. 
McCrotty v. Baltimore, etc., Col, 
223 Tl. A. 390. (4) Defendant negli- 
gent after discovering plaintiff's peril. 
Clark v. St. Joseph Terminal R. Co., 
242 Mo. 570, 148 SW 472; Cincinnati, 
etc., R..Co. v. Shroder, 16 Oh. Cir. Ct. 
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authorize a verdict for plaintiff there must be some 
evidence tending to show negligence on the part of 
‘defendant and that such negligence was the cause of 
the injury complained of,#7 and freedom from negli- 
gence on his own part contributing thereto, where 
that issue has been made.*§ 
dence produced to sustain the material allegations 
of the complaint, a nonsuit is properly granted,*® 
or the court may direct a verdict for defendant.°° 

[§ 1760] 4. Damages. 
to damages*! apply in actions to recover damages 
from railroads for injuries received in collisions or 
accidents to trains.°? 
coverable is limited to compensation for injuries 


Where there is no eyi- 


General rules with respect 


Ordinarily, the amount re- 


or loss, which are the natural and probable conse- 


General 


In order to 


636, 9 Oh. Cir. Dec. 208. (5) Defend- 
ant’s servant acting within the scope 
of his employment. Snider v. Chica- 
go, etc. R. Co., 108 Mo. 'A. 234, 83 SW 
530. (6) Defective condition of de- 
fendant’s roadbed. Booth v. Colum- 
bia, etc., R. Co., 6 Wash. 531, 33 P 
1075. (7) Disobedience of an ordi- 
nance requiring safety_ device at 
crossing. Fresno Tract. Co. v. Atchi- 
son;ete:, R.-Co., 175 Cal} 358; 105 © 
2013; (8) Failure to give required 
signals. King v. Missouri Pac. R. Co., 
97 Kan. 769, 156 P 728. (9) Failure to 
give warning of approach of train. 
Augustus v. Chicago, etc., R. Co., 153 
Mo. A. 572, 184 SW 22. (10) Failure 
to sound whistle on approaching 
crossing. Reid v. Long Island R. Co., 
144 App. Div. 267, 128 NYS 1074. (11) 
Failure to stop before going on cross- 
ing. McKay v. Wabash R. Co., 10 
OntWR 416. (12) Motorman of 
street car killed at crossing. Wally 
v. Union Pac. R. Co., 838 Nebr. 658, 
129 NW 174. (13) Negligence of de- 
fendant in keeping towerman on duty 
for eighteen hours. Gorman v. New 
York, etc., R. Co., 194 N.Y. 488, 87 
NE 682. (14) Negligence of defend- 
ants in collision between speeders on 
logging railroad, Nickson v. Oregon- 
American Lumber Co., 127 Or. 326, 266 
P 254, 271 P 986. (15) Speed in vio- 
lation of a city ordinance. Walsh v. 
Missouri Pac. R. Co., 102 Mo. 582, 14 
SW 8738, 15 SW 757. (16) Section 
foreman injured from collision of 
trains at a grade crossing. McDon- 
ald v. Randolph, ete, R., 165 N. C. 
622, 81 SE 1017. 

[b] Evidence held sufficient to 
show: (1) Imputing notice of rail- 
road employees’ practice of violating 
rules regarding signals to engineer of 
another railroad defendant. Mitchell 
v. Chesapeake, etc., R. Co.,° 225 Ky. 
465, 9 SW (2d) 217. (2) Prima facie 
negligence of railroad in colliding 
with street car. Peterson v. Chicago, 
ete., R. Co., 265 Mo. 462, 178 SW 182. 
(3) That engineer of defendant’s 
train willfully ran into plaintiff engi- 
neer of other train. Louisville, ete., 
R. Co. v. Burke, 11 Ala. A. 496, 66 S 
885. (4) That plaintiff was injured 
in the manner claimed by him and in- 
jury not feigned as claimed by de- 
fendant. Baltimore, etc., R. Co. v. 
Kleespies, 39 Ind. A. 151, 76 NE 1015, 
78 NE 252. 

[ec] Evidence held _ insufficient: 
(1)Collision between velocipede driv- 
en by section hand at night without 
light, and speeder where the evidence 
leaves it doubtful as to Whose or what 
negligence caused the accident. Cal- 
per. Vv. BH. D.,.etc., R.'Co.; [19238] Can. 
S. C. 651, [1923] 4 DomLR 674 [aff 
[1923] 2  DomBR. ,.224, [19238] 1 
WestWkly 1141 (rev 70 DomLR 540, 
[1922] 3 WestWkly 849)]. (2) Defec- 
tive condition of diamond at railroad 


quences of defendant’s negligent act.°* 
damages®* may be allowed in ease of gross negli- 
gence or wanton or willful injury,°* but not for er- 


Exemplary 


crossing causing derailment. Grand 
Co. v. Sarnia St. R. Co., 37 
(3) Trolley car passen- 
ger injured by defendant’s train strik- 
ing the car. Mahoney v. Long Island 
ee. 147 App. Div. 646, 132 NYS 

48. Albert v. Sweet, 116 N. Y. 363, 
22 NE 762. 

[a] Contributory negligence dis- 
proved: (1) Plaintiff railroad guilty 
of no negligence in head-on collision. 
Chicago Great Western R. Co. v. 
Minneapolis, ete, R. Co. 176 Fed. 
237, 100 CCA 41, 20 AnnCas 1200. (2) 
Street car motorman going far enough 
ahead to obtain adequate view along 
the railroad tracks. Stamps v. Mis- 
souri Pac. R. Co., 114 Kan. 477, 218 P 
1115. (8) Street car motorman killed 
after starting his car forward across 
an intersecting track upon a signal 
from his conductor and after the rail- 
road gates were raised. Kittier v. 
Chicago, etc., R. Co., 203 Ill. A. 439. 

[b] Contributory negligence prov- 
ed: (1) Engineer disobeying rules 
and disregarding signals. Maycock 
v. Wabash R. Co., 9 OntWR_546 [app 
dism 10 OntWR 127]. (2) Failing to 
stop motor car before passing onto 
defendant’s tracks, and in failing to 
look and listen for approaching trains, 
Mound City Transfer R. Co. v. Wa- 
bash R. Co., 154 Mo. A. 156, 133 SW 
611. (3) Jumping from train in antic- 
ipation of collision. Richmond v. 
Missouri Pac. R. Co., 133 Mo. A. 463, 
113 SW 708. (4) Motorman of electric 
interurban car guilty of contributory 
negligence .in collision with railroad 
train. Smith v. Cleveland, etc., R. Co., 
180 Ill. A. 637. (5) Motorman of 
street car guilty of both statutory 
and actual negligence in his manage- 
ment of his car. Clark v. St. Joseph 
Terminal R. Co., 242 Mo. 570, 148 SW 
472. (6) Plaintiff not bringing his 
train to stop for crossing. Stearns v. 
Chicago, etc, R. Co., 166 Iowa 566, 
148 NW 128. 

49. Heins v. Savannah, etc., R. Co., 
114 Ga. 678, 40 SE 710. 

50. Pennsylvania R. Co. v. Mar- 
tin, 111 Fed. 586, 49 CCA 474, 55 LRA 
361; Brimmer v. Illinois Cent. R. Co., 
101 Ill. A. 198. 


51. See Damages § 81 et seq. 

52. See cases infra this section. 
53. See Damages § 81. 

[a] Property loss.—In an action 


by a bridge foreman for loss of prop- 
erty on cars furnished him by the 
company in which to board his crew, 
caused by a collision, defendant’s lia- 
bility is limited to such property as 
was necessary to be carried in such 
cars for the work in which he was en- 
gaged. St. Louis Southwestern R. Co. 
v. Henson, 61 Ark. 302, 32 SW 1079. 

54, See Damages §§ 273-277. 

55. Richmond, etc., R. Co. v. Green- 
wood, 99 Ala. 501, 14 S 495; Kansas 
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§§ 1760-1763] 


rors in judgment®*® or mere negligence.5? 
mate of exemplary damages, when allowed, may be 
based on not only the particular acts of negligence 
which directly produced the injury,°® but also the 
prior negligence which led up to and produced the 
oceasion for the negligence which directly caused 


the injury complained of.°® 


[§ 1761] 5. Questions of Law and Fact—a. In 
In accordance with general rules,°° where 
there is any evidence reasonably tending to support 
the issues made by the pleadings,** or where the evi- 
dence is conflicting or different conclusions might 
reasonably be drawn therefrom,®? the ‘questions 
raised are questions of fact for submission to the 
But if there is no evidence reasonably tend- 
ing to support the issues,** or if the evidence is un- 
disputed and of a character to admit of only one 
conclusion therefrom,°* the question is one of law 


General. 


jury. 


RAILROADS 
The esti- | tion of a jury. 


diet.2* 


for the court to determine without the interven-' 


racy R. Co. v.» Miller, .2: Golo. 442; 
Chesapeake, etc., R. Co. v. John, 155 
Ky. 264, 159 SW $22, 50 LRANS 853. 

56. Kansas Pac. R. Co, v. Miller, 
2 Colo, 442. 

57. St. Louis, ete., R. Co. v. Dysart, 
89 Ark. 261, 116 SW 224; Rutherford 
v. Shreveport, etc., R. Co., 41 La. Ann. 
793, 6 S 644. 

58. Kansas City, ete., ee Co, v. San- 
98 Ala. 293, 13 S65 
9. Kansas City, etc., R. Co. v. San- 
supra. 


60. See Trial [38 Cyc 1511]. 
61. Albion Lumber Co. vy. De No- 
bra, 72 Fed. 739, 19 CCA 168; Chicago, 


etc., R. Co. vy. Chambers, 68 Fed. 148, 
15 CCA 327; Chicago, etc:, R. Co. v. 
Snyder, 128 Ill. 655, 21 NE 520; Wa- 
bash R. Co. v. Barrett, 117 Ill. A. 315; 
Wichita, etc., R. Co. vy. Johnson, 47 
Kan. 351, 27 P 980; Robertson v. Bos- 


ton, -etc., R. Co., 160 Mass. 191, 35 
NE 775. 
62. Chicago, etc., R. Co. vy. Cham- 


bers, 68 Fed. 148, 15 CCA 327; South- 
ern R. Co. v. Stollenwerck, 166 Ala. 
556, 52 S 204; Chicago, etc., R. Co. 
v. Snyder, 128 Ill. 655, 21 NE 520; 
Chicago Terminal Transfer R. Co. v. 
Vandenberg, 164 Ind. 470, 73 NE 990; 
Evansville, ete., R. Co. v. Hoffman, 56 
Ind. A. 530, 105 NE 788. 

63. Smith v. Philadelphia, etc., R. 
Co., 232 Pa. 323, 81 A 297. 


64. Hines v. ‘Wimbish, 204 Ala. 350, 
85 S 765. 
65. See Negligence § 993 et seq.; 


Trial [38 Cyc 1563]. 

[a] Control of signal lights.— 
Where no negligence in the manage- 
ment of the semaphore is charged, a 
failure to prove that it was under de- 
fendant’s control is not ground for 
directing a verdict for defendant. 
Chicago, ete., R. Co, v. Vipond, 112 
Til. A, 558 [aft ele, il, 1.99; 72 NE 22). 

66. See Negligence § 852 et seq. 

67. Southern R. Co. y. Bonner, 141 
Ala. 517, 37 S 702; Chicago Terminal 
Transfer R. Co. v. Vandenberg, 164 
Ind. 470, 73 NE 990; New Orleans, 
ete., R. Co. v. ‘Watson, (Miss.) 128 s 
105. 

[a] Negligence for jury: (1) 
Backing train over crossing without 
giving whistle or bell signals. Reid 
v. Long Island R. Co., 144 App. Div. 
267, 128 NYS 1074; Moore v. Coney 
Island, ete., R. Co., 133 App. Div. 396, 
117 NYS 604. (a) Construction com- 
pany placing one of its cars on cross- 
ing while being loaded. Albert v. 
Sweet, 116 N. Y. 363, 22 NE 762. (3) 
Driving traction engine on electric 
railway track at highway crossing in 
dense fog. St. Paul Southern Elec- 
tric R. Co. v. Flanagan, 138 Minn. 123, 
164 NW 584. (4) Engineer proceed- 
ing over crossing after receiving sig- 
nal to go ahead. Wood v. New York 
Cent., etc., R. .Co.,'70 N.-¥,.-195. (5) 
Failure of defendant’s engineer to 


keep lookout as he approached cross-. 


ing. Grace y. Minneapolis, ete. R. 
Co., 153 Iowa 418, 1383 NW 672. (6) 
Failure of engineer of switching en- 
gine to hear signals or too much haste 
in abandoning his engine to avoid col- 
lision with different train, and leaving 
it under steam without control. Nary 
v. NewYork, etec., R. Co., 
[aff -125 N. Y. 759 mem, : 
mem]. (7) Failure of fireman to ring 
bell and keep lookout ahead while ap- 
proaching crossing. Norton v. Great 
Northern R. Co., 78 Mont. 273, 278 
P 521. (8) Failure to flag trains aft- 
er injuring trestle. Dahlstrom’ v. 
Northern Pac. R. Co., 98 Wash. 390, 
167 P 1078, 100 Wash. 698, 171 P 60. 
(9) Failure to make sufficient inspec- 
tion to ascertain whether brake was 
in good condition. Moudy v. St. Lou- 
is Dressed Beef, etc., Co., 149 Mo. A. 
413, 130 SW 476. (10) Failure to re- 
cover switch key from discharged em- 
ployee, who afterward used it in ma- 
liciously misplacing switch. East 
Tennessee, etc., R. Co. v. Kane; 92 Ga. 
187, 18 SH 18, 22 LRA 345. (11) Fail- 
ure to remove grain separator ob- 
structing track or to warn. Butts v. 
Gaar-Scott, 164 Mo, A. 307, 145 SW 
i A eee gE) ‘Failure to stop flow of oil 
from wrecked oil car on adjacent 
property. Houston, etc., R. Co. v. An- 
derson, 44 Tex, Civ. IS, 394, 98 SW 
440. (18) Failure to use air brakes. 
Evansville, ete., R. Co. v. Hoffman, 67 
Ind. A. 571, 118 NE 151. (14) Oper- 
ating train’ with locomotive in rear. 
Chicago, ete., R. Co. v. Grimm, 25 Ind. 
A. 494, 57 NE 640. (15) Proceeding 
over crossing against signals. Choc- 
taw, ete., R. Co. v. Jackson, 192 Fed. 
792, 114 CCA 12 [aff 182 Fed. 342]. 
(16) Removing obstructions from 
railway track, or warning trains of 
obstruction. Butts v. Gaar- Scott, su- 
pra. (17) Running train violently in- 
to cars on defendant’s tracks by ar- 
rangement. Kramer v. Standard Steel 
Car Co., 281 Pa. 348, 126 A 800. (18) 
Rate of speed of train. Wabash R. 
Co. v. Barrett, 117 Ill. A. 315; South- 
ern Indiana R. Co. v. Messick, 35 Ind. 
A. 676, 74 NE 1097. (19) Signaling 
street car to cross in front of backing 
train. McGuigan v. Pennsylvania R. 
Co., 224 Pa. 594, 73 A 958. (20) Speed 
of train in approaching crossing in 
dense fog. Wabash R. Co. v. Barrett, 
117 Ill. A. 315. (21) Speed of train 
without sufficient warning over cross- 
ing where street cars passed every 
moment or two. Roper v. Memphis 
St7 Ri Co;; 136 Tenn, 33, 188 SW 588. 
(22) Storing ears on main track with- 
out giving notice of obstruction. 
Schwartz v. Pennsylvania R. Co., 241 
Pa. 545, 88 A 865. (23) Violating 
speed rule in yard. Moyes v. St. Lou- 
is, etc., R. Co., (Mo.) 186 SW 1027. 
[b]. Only evidence being negative 
in character.—It is for the jury ‘to de- 
termine as to the existence of particu- 
lar facts or conditions bearing upon 


[§ 1762] b. Negligence. 
rule®® it is ordinarily a question for the jury wheth- 
er under all the facts and cireumstances shown de- 
fendant was guilty of negligenee.%? 
negligence of defendant was wanton,°® or continued 
after he saw the peril when in the exereise of rea- 
sonable care he might have avoided the eollision,®® 
is generally a question of fact for the jury. How- 
ever, the question of negligence should not be sub- 
mitted to the jury where the evidence thereon is 
legally insufficient.’° 

[§ 1763] c. Contributory Negligence. 
the general rules’! it is ordinarily a question for 
the jury whether plaintiff was guilty of a failure to 
exercise due care under the circumstances’? which 
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But the failure to prove an imma- 
terial averment is not ground for directing a ver- 


Following the general 


Whether the 


Following: 


defendant’s negligence, even where 
the only evidence in the ease with 
reference thereto is negative in char- 
acter. Hibbard v. Oregon-Washington 
R., ete., Co., 100 Wash. 429, 171 P 233 
(in an action for injuries sustained 
in collision between a street car and 
a backing train, testimony of wit- 
nesses that they saw no light on the 
rear of a backing train makes a ques- 
tion for the jury as to whether there 
was any such light). 

68. See Negligence § 852. 

[a] Wantonness for jury.—Engi- 
neer reading watch wrong and pro- 
ceeding in violation of orders. South- 
ern R. Co. v. Harrison, 191 Ala. 436, 
67 S 597. 

69. See Negligence § 875. 

[a] Question for jury.—Attempt- 
ing to pass over the crossing after 
seeing other train proceeding to cross. 
Alabama Great Southern R. Coa. v. 
Hanbury, 161 Ala. 358, 49 S 467. : 

70. Young v. Woodward tron are 
217 Ala. 330, 113 S 223; Chicago, eté., 
EEGs iva Mochell, 193 Tl. 208, 61 NE 
1028, 86 AmSR 318; Smith v. Phila- 
delphia, ete., R. Co’, 232 Pa, 323, ot 
A 297; Gulf, etc., R. Co. v. Pendery,. 
14 Tex. Civ. A. 60, 36 SW 793. 

[a] Derailing switch.— Where the 
only evidence that a derailing switch 
owned by defendant was out of repair. 
is that of a witness who saw the con- 
dition of things only at the moment 
of the accident, a nonsuit is properly 
entered, in an action for the death of 
an employee of another railroad law- 
fully using the tracks of defendant, 
Where the undisputed  testimon 
shows that the switch was inapoeten 
the day before the aceident, and found 
to be in good condition and working 
properly, that the device was in good 
order within one and one-half hours 
of the accident, and that two trains 
passed over it without any difficulty: 
Smith v. Philadelphia, ete., R. Co., 232 
Pa. 328, 81 A 297. 

[b] "‘Warning.—Subsequent negli- 
gence of defendant’s engineer in not 
whistling after seeing plaintiff’s peril 
is not sufficiently shown to take that 
issue to the jury by evidence that de- 
fendant’s engineer, having the right 
of way, was proceeding over a eross- 
ing in foggy weather, and the moment 
he saw the headlight of plaintiff’s 
train, reached for his whistle cord, 
but for some reason the whistle did 
not blow. Young v. Woodward Iron 
Co., 217 Ala. 330, #113 S 223 

71. See Negligence § 858 et ‘sed. 

72. Southern R. Co. v. Bonner, 141 
Ala. 517, 37 S 702; Birmingham Min- 
eral R. Co. v. Jacobs, 101 Ala. 149, 138 
SW 408; Chicago, ete., R. :Go.' vz Rai- 
dy, 203 Tl. 310, 67 NE 783 [aff 100 Ill, 
A. 506]; Lake Shore, ete., R. Co. v. 
Park, 131 IN. 557, 28 NE .237 [afi 33 
Ill, A. 405]; Robertson v. Boston, etce., 
R. Co., 160. Mass. 191, 35 NE 775, 

[a] Brakeman.—(1) 


Failure to 
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contributed to the injury complained of.7% 
the fact that plaintiff’s testimony is the only tes- 
timony in the case negativing contributory 
gence affect the operation of this rule.7* 
the jury is the question whether plaintiff, admitted- 
ly in the exercise of due care up to the time of dis- 
covering the danger, used due care thereafter in 
As between an employee 
of one road and another railroad, whether the em- 
ployee’s nonobservance of rules was a want of due 
care is generally a question of fact for the jury,*® 
especially where the rule places no absolute duty 
upon the engineer but makes the operation of the 
train under conditions, stated a matter of his judg- 
Even where the violation of 
the rule constitutes a want of due care per se on the 
part of plaintiff,7® the question whether or not it 


avoiding the collision.*® 


ment and discretion.‘ 


jump. Hanson v. Minneapolis, ete., R. 
Go.,, 37, Minn. 355, 34 NW 223. 7Q) 
Failure to realize that car standing 
on other track was so near as to 
strike him.- Southern R. Co. v. Ar- 
nold, 162 Ala. 570, 50 S 293. (3) Rid- 
ing on engine. Southern R. Co. v. 
Harrison, 191 Ala.~ 4386, 67 S. 59%5 
Strong v. Rutland R. Co., 121 App. 
Div. 391, 106 NYS 85; Kramer v. 
Standard Steel Car Co., 281 Pa. 348, 
126 A 800. 

[b] Conductor.—(1) Backing train 

over crossing after giving Becessany) 
signals. Choctaw, etc. R. v. 
Jackson, 192 Fed. 792, 114 CCA 12° Laff 
182 Fed. 342]. (2) Failure to jump. 
El] Paso, ete., R. Co. v. Polk, 49 Tex. 
Civ. A. 269, 108 SW 761. 
PaLed Engineer.—(1) Crossing after 
Signaling. Chicago, etc., R. Co. v. 
Chambers, 68 Fed. 148, 15 CCA 327. 
(2) Failure to carry headlight, Gross 
v. Pennsylvania, etc., R. Co., 16 NYS 
616. (3) Failure to look for signal 
lights. Jennings v. Philadelphia, etc., 
R. Co., 29 App. (D. C.) 219, 10 AnnCas 
761. (4) Failure to observe rules gov- 
erning movement of train. Searfoss 
v. Chicago, ete., R. Co., 106 Minn, 490, 
119 NW 66. (5) Failure to signal. 
Jackson v. Johnson, 212 fll. A. 61. 
(6) Failure to stop before crossing. 
Lonergan v. Erie R. Co., 67 App. Div. 
297 aio ANOS. O92) Lath dou Ney Xe Ol'6 
mem, 66 NE 1112 mem]. (7) Jump- 
ing. Jennings v. Philadelphia, etc., R. 
Co., supra; Butts v. Gaar-Scott, 164 
Mo. A. 307, 145 SW 120. (8) Leaving 
cab and failing to keep lookout. Gil- 
bourne v. Oregon Short Line R. Co., 
39 Utah 80, 114 P 532.) (9) Misjudg- 
ing how far flat car projected over 
erossing. Albert v. Sweet, 116 N. Y. 
363, 22 NE 762. (10) Mistaking sig- 
nals. Wood v. New York Cent., ete., 
R. Co., 70 N. Y. 195. (11) Proceeding 
on assumption that other train would 
not willfully aia into his train. El 
Paso, etc., R. Co. Polk, 49 Tex. Civ. 
A. 369, 108 SW 161. (12) Running 
fifteen *miles an hour while approach- 
ing crossing. Albert v. Sweet, 3 NY 
St 738 [aff 116 N. Y. 363, 22 NE 762]. 
(18) Slowing down before crossing. 
Kansas City, etc., R. Co. v. McDonald, 
51 Fed. 178, 2 CCA 153. 

[d] Engineer and conductor.—Pro- 
ceeding over crossing. Alabama 
Great Southern R. Co. v. Hanbury, 161 
Ala. 358, 49 S 467. 

[e] Fireman.—Shovelling coal in- 
stead of keeping lookout. St. Louis, 
etc., R. Co. v. Dysart, 89 Ark, 261, 116 
sw’ 224. 

' {f] Motorman.—(1) Failure to 
come to full stop before crossing rail- 
road. Dail v. Atlantic Coast Line R. 
iGOnmA TO UN. C.- 111,96 SHO734. WoC) 
Failure to continue to look. Stamps 
v. Missouri Pac. R. Co., 114 Kan. 477, 
DIS> PytiT5." (3) Failure to move to 
place where he could get a better 
view. ‘Siever v. Pittsburgh, etc., R. 
Cow 264 sha, 97 Avdl6. (4) Relying 
on conductor’s signal to cross. Balti- 
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Nor will 


negli- 


Also for 
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to a passenger 


more, ete., R. Co. v. State, 104 Md. 76, 
64 A 304; Harper v. Delaware, ete., 
Ry Cow 22 App. Div. 2738, 47 NYS 933. 
(5) Relying upon zates being open. 
Evans v. Lake Shore, ete., R. Co., 88 
Mich. 442, 50 NW 386, 14 LRA 223; 
Threlkeld v. Wabash R. Co., 68 Mo. 
A. 127. (6) Undertaking to cross in 
front: of? .train.;, )» Westerm (Rz..Co. ev. 
Wallace, 170 Ala. 584, 54 S 533. _ 

lg] Passenger.—(1) Attempting 
to eseape from station. _ Cincinnati, 
ete., R. Co. v.' Acrea, 42 Ind. A. mes 
82 NE 1009; Cincinnati, ete., R. Co. v. 
Acrea, 40 Ind. A. 150, 81 NB 213, 42 
Ind. A. 127, 82 NE "1009. (2). Not 
jumping from engine where plaintiff 
as shipper of stock was permitted to 
ride. Wabash, ete., R. Co. v. Shack- 
let, 105 Ill. 364, 44 AmR 791, 

fh] Street car conductor.—(1) 
Failing to see train backing without 
light on dark and drizzly night. 
Coulter v. Illinois Cent. R. Co., 264 
Tll. 414, 106 NE 258 [aff 184 Ill. A. 
208]. (2) Giving signal to cross im- 
mediately after passing over crossing 
without waiting. Cleveland, ete, R. 
Co. v. Hilligoss, 171 Ind. 417, 86 NE 
485, 131 AmSR 258. ‘ 

[i] Street car driver.—Relying 
upon absence of danger signal. Rich- 
mond v. Chicago, ete., R. Co., 87 Mich. 
374, 49 NW 621. 

[ij] Street railway repairer.— 
Crossing when gates were open. Cuc- 
cio v. Terminal R. Assoc., 199 Mo. A. 
365, 203 SW (493. 

[k] Switchman.—Riding on  en- 
gine. Chicago, etc., R. Co. v. Harring- 
ton, 192 Ill. 9, 61 NE 622 [aff 90 Ill. 
A. 638] 


73. See Negligence § 876 et seq. 

[a] Proximate cause.—Conduct of 
plaintiff, a street car conductor, in 
merely going upon a crossing to look 
out for trains instead of walking all 
the way across it, as required by an 
ordinance. Southern R. Co. v. Jones, 
143 Ala. 328, 39 S 118. 


74, Louisville, ete., R. Co. v. Gal- 
loway, 219 Ky. 595, 294 SW 135. 
75. Kine v.. Missouri Pac. R:.'Co:, 


97 Kan. 769, 156 P 728. 

76. Kramer v. Standard Steel Car 
Co., 281 Pa. 348, 126 A 800. 

[a] Question for jury.—Rule of 
a street railway as to precautions to 
be taken by motorman at a railroad 


crossing. Threlkeld v. Wabash R. 
Co., 68 Mo. A. 127; San Antonio, ete., 
RicCom wey Wiayane Tex. Civ. A. 214, 29 
SW 205. 

77>) ‘Hake mohorey meters pki eco: 
Parker v3 ler 5bY, 28 NE 237 tafe 
Be) jal ay 405]. 

78. See Negligence § 523. 


79. Lake Shore, ete, R. Co. v. 
Parker, 131 Ill. 557, 23 NE 237 [aff 33 
Ill. A. 405]; Hdwards v. Atlantic Coast 
Line R. Co.,/148 S.°C. 266, 146 SE 97. 

80. Chicago, ete., R. Co. v. Cham- 
bers, 68 Fed. 148, 15 CCA 327; 
nings v. Philadelphia, etc., R. 
ple (D. CL) 219) 110 AnnCas76L, 

a 


Application of yard rules.— 


[§§ 1763-1765 


contributed to the injury may be, and ordinarily is, 
a question of fact for the jury.7° 
facts and conditions bearing upon the issue of plain- 
tiff’s due care is a question of fact for the jury 
where the evidence is conflicting.®° 

[§ 1764] d. Proximate Cause. 
rule,*? whether defendant’s negligence was the prox- 
imate cause of the injury complained of is ordina- 
rily a question of fact for the jury.*? 
6. Instructions. 
structions in actions generally,**® particularly in ac- 
tions for negligence,** apply in actions to recover 
for injuries received in a collision or accident to 
trains,**> including instructions as to the liability of 
a railroad company to a passenger on car of a 
street railway company injured in a collision,®® or 


The existence of 


Under the general 


Rules governing in- 


of another railroad waiting at a 


How far outside a railroad’s yards a 
rule requiring engineers to aniromea 
yards carefully, expecting switch en- 
gines at work, applies, is, under con- 
flicting evidence, a question for the 
jury. Martin v. Kansas City Southern 
EMS » (Mo. A.) 180 SW 1005. 

[b] - Signal lights at crossing.— 
Where the evidence is conflicting as 
to color of the signals displayed at a 
crossing, where it alleged that an en- 
gineer ran his train upon the cross- 
ing in disregard of the warning of 
such lights, the question is one of 
fact for the jury. Chicago, etc., R. 
Co. v. Vipond, 212 Ill. 199, 72 NE 22 
[aff 112 Ill. A. 558]; Louisville, etc., 
R. Co. v. Greene, 26 Oh. A, 392, 160 
NE 495. 

81. See Negligence § 876 et seq. 

82. East Tennessee, etc.; R. Co. v. 
Kane, 92 Ga.-187, 18 SE 18, 22 LRA 
315; Chicago, ete., Ri Co. v: Averill, 
224 Til. 516, 79 NE 654 [aff 127 ni. 
A. 275]. 

[a] Rule applied.—(1) Defendant 
gateman raising gates. Siever v. 
Pittshursh, Ete.) Ri Coin 2 oes bon 
AY. SLLGS (2) Failure of defendant’s 
watchman to lower gates, and motor- 
man crossing without looking, result- 
ing in injuries to street car passenger. 
King v. Pittsburgh, etc., R. Co., 13 Oh - 
NPNS 204. (38) Failure of defendant 
to lower the gates at the crossing. 
Chicago, ete., R. Co. v. Averill, 224 Til. 
516, 79 NE 654 [aff 127 Ill. "A. 275]. 
(4) Head-on collision on defendant’s 
railroad trestle in broad daylight. 
Hinnant v. Tidewater Power Co., 187 
N. C. 288, 121 SE 540. (5) Improper 
train orders of defendant. Massee, 
etc.,, Lumber Co. v. Georgia, etc., R. 
Co., 12 Ga. A. 436, 77 SH 366. (6) Vio- 
lation or nonobservance by railroad’ 
company of one of its rules. Jen- 
nings v. Philadelphia, ete., R. Co., 29 
App. (D. C.) 219, 10 AnnCas 761. (7) 
Where a collision due.to negligence 
occurred at a station and an engine 
ran against the waiting-room, and 
plaintiff, who would not otherwise 
have been injured, was injured by 
falling while climbing out of the win- 
dow to avoid the supposed danger, the 
fall being due to the crowding of oth- 
er passengers. Cincinnati, ete., R. Co. 
v. Acrea, 40 Ind. A. 150, 81 NE 213, 82 


NE 1009. 
83. See Trial [38 Cyc 1594]. 
84 See Negligence §§ 909-942. 
85. See cases infra this section. 


See also Carriers § 1474 et seq; 
ter and Servant § 1401 et seq. 

86. See cases infra this note. 

{a] Held misleading: (1) Submit- 
ting question of railroad’s negligence 
in not maintaining flagman or signal- 
ing device at electric railway cross- 
ing, evidence not showing that cross- 
ing was more than ordinarily danger- 
ous. Norton v. Great Northern R. 
Co., 78 Mont. 273, 254.P 165. (2) That, 
if the street railroad’s servants were 
negligent in not stopping the car near 
the track and the conductor going 


Mas- 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


y 
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station and injured in a panic resulting from e¢olli- 
sion,*? or to an employee of another railroad,’* or 
to the separate liability of two railroads responsi- 
These rules are applicable 
in the giving of instructions on particular issues,°° 
as, for example, the alleged failure of the engineer 


ble for the collision.®® 


forward on the railway track to as- 
certain whether a train was approach- 
ing before going onto the crossing 
and such -negligence was the sole 
proximate cause of the accident, a 
verdict should be rendered for the 
railway. St. Louis, ete, R. Co. v. 
Wiggins, 48 Tex. Civ. A. 449, 107 SW 
899. (38) That the railroad must ad- 
just the speed of its trains to condi- 
tions as they exist in regard to the 
use and travel in the streets, and run 
its trains in such manner that they 
can be stopped so as to protect per- 
sons. lawfully using the _ streets. 
Evansville, ete:, R. Co. v. Hoffman, 56 
Ind. A. 530, 105 NE 788, 

[b] Hela not applicable to evi- 
dence.—That, if conditions warranted 
additional signals besides those the 
statute required at crossings, they 
should have been given. Norton v. 
Great Northern R. Co., 78 Mont. 273, 
Anew 1b 21. 

[ec] Held to invade province of ju- 
ry.—That if the jury found that the 
carrier company was not guilty of 
negligence, their verdict should be for 
plaintiff against the nonearrying com- 
pany defendant. Philadelphia, etc., 
Oo: Vv Boyer, 97 Pa; 91. 

87. See infra this note. 

[a] Held applicable to evidence.— 
That when, by the negligence of one, 
another is suddenly put in peril, if 
the person so imperiled seeks to es- 
cape and suffers injury from another 
source, the author of the original 
peril is answerable for all the conse- 
quences which ensue, as withdrawing 
the defense of intervening cause, 
where the evidence shows that plain- 
tiff was injured by being pushed or 
thrown by other excited passengers. 
Cincinnati, etc., R. Co. v. Acrea, 42 
Ind. A. 127, 82 NE 1009. 


88. See cases infra this note. 
[a] Hela applicable to evidence.— 
That, if defendant’s employees in 


charge of the engine failed to keep a 
sufficient lookout, and failed to bring 
the engine to a stop before reaching 
the crossing, defendant was liable. El 
Paso, etc:, R.-Co. v. Murtle, 49 Tex. 
Civ. A. 273, 108 SW. 998. 

[b] Hela properly to submit is- 
sues: (1) That, if the jury believed 
from the evidence that plaintiff was 
exercising due care for his own safe- 
ty, and defendant was negligent, 


plaintiff would have a right to recov-' 


er damages to the extent sustained, 
although not including the statement 
that defendant would not be liable if 
plaintiff's employer was negligent, or 
equally negligent, or contributed to 
the accident, as that was matter of 
defense. McMurray v. Peoria R. Ter- 
minal Co: 208 TH. A. 488) © (2) “That; 
unless the jury found from the evi- 
dence that a reasonably prudent and 
cautious man under the circumstances 
would not have attempted to move the 
car without an engine to control it, 
plaintiff could not recover. Moudy v. 
St. Louis Dressed Beef, ete., Co., 149 
Mo. A. 413, 130 SW 476. (8) Words 
“full damages” in plaintiff’s instruc- 
tion held not to have nullified defend- 
ant’s plea of contributory negligence, 
having merely presented plaintiff's 
contention that there was no contrib- 
utory negligence. Mobile, etc.. R. Co. 
v. Campbell, 114 Miss. 803, 75 S 554. 

[ec] Held misleading.—That the 
rights of the two railways were equal 
in operating their trains and cars 
over such crossing and that each is 
bound to exercise reasonable care and 
caution to prevent a collision, since 
both roads could not have a right to 
use the crossing at the same or any 
given time. McCrotty v. Baltimore, 
Brera Go. 229 Tl AG aT. 

89. See cases infra this note. 
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[a] Held not misleading.—That, if 
the one company was ‘wholly at 
fault’? and the other used reasonable 
eare, to find for plaintiff against the 
one and in favor of the other, and 
vice versa, the language, ‘‘wholly at 
fault,’ being used in the sense of 
“alone,” and not calculated to be mis- 
understood as referring to the meas- 
ure of care required to be used by de- 


fendants. Houston R. Co. v, Ross, 
(Tex. Civ. A.) 28 SW 254. 
[b] Request held invading prov- 


ince of jury.—A charge asked by one 
of the defendants that assumes the 
negligence of the other. Richmond, 
ete., R. Co. v. Greenwood, 99 Ala. 501, 
14 S 495. 

90. See cases infra notes 91-4. 

91. See cases infra this note. 

{a] ‘Held properly to present is- 
sues: (1) That, if the way was clear 
for defendant’s engine, when it was 
proceeding toward the crossing, its 
engineer, if otherwise free from neg- 
ligence, could presume that no other 
train would approach the crossing 
without stopping. Vessel v. Seaboard 
Air Line R. Co., 182 Ala. 589, 62 S 180. 
(2) Under a railroad contract regu- 
lating the approach of trains to sta- 
tion, grade crossing, and gate, an in- 
struction as to proper control, in view 
of findings of fact, was held not er- 
roneous, the terms “under control,” 
“ander full control,” and “under prop- 
er control” being relative terms, Mis- 
souri, etc., R. Co. v. Missouri Pac. R. 
ConmmLosy Kany Ait Peo 

92. See cases infra this note. 

[a] Held not misleading.—That it 
was the duty of trainmen “to do all in 
their power to preventa . . colli- 
sion” after seeing the danger, as re- 
quiring more than ordinary care un- 
der the circumstances. Little Rock, 


etce., R. Co. v. Harrell, 58 Ark. 454, 25 
SW 117. 
[b] Held properly to present is- 


sues.—In instructing as to the first 
ground of recovery to add the words, 
“unless you find for the plaintiff upon 
the second theory of plaintiff’s peti- 
tion,’ where an instruction fully ad- 


vised the jury as to this theory. Wal- 


ly v. Union Pac. R. Co., 83 Nebr. 658, 
120 NW 174. 

[c] Held not applicable to evi- 
dence.—That those in charge of a 
train might assume that a street car 
approaching a crossing would be 
brought to a stop as required by stat- 
ute, as they could not so assume if 
the circumstances indicated that it 
would not stop. Billingsley v.. Nash- 
ville, ete., R. Co.,; 177 Ala. 342, 58 % 


433. 
93. See cases infra this note. 
[a] Held applicable to evidence.— 


That, if plaintiff's intestate was guilty 
of contributory negligence, defend- 
ant is not liable unless the jury be- 
lieve that defendant’s engineer saw or, 
by the exercise of ordinary care, could 
have seen the danger or peril in time 
to have avoided the collision, and 
failed to do so, in which event the ju- 
ry should find for plaintiff. Mitchell 
v. Chesapeake, ete., R. Co., 225 Ky. 
465. 9 SW (2d) 217. 

[b] Held misleading.—That, if the 
jury believe the evidence, none of de- 
fendant’s servants was negligent aft- 
er discovering the approach to’ the 
erossing of the train on which dece- 
dent was, and that he was negligent 
in going onto the platform at or about 
the time of the collision. Alabama 
Great Southern R. Co. v. Hanbury, 161 
Ala. 358, 49 S 467. 

94. See infra this note. 

[a] Meld correct when taken in 
connection with other charge.—That 
there was no evidence that plaintiff's 
intestate did not proceed carefully, 
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to use ordinary care in approaching a ecrossing,°? 
or after seeing a street car®? or other train in dan- 
ger;°* his failure to run his train within the proper 
speed limit,?* or to stop it before crossing;°° his 
failure to give warning while backing his train,®® 
or to have the headlight lit at night;°? his failure 


having reference to his speed after 
receiving a signal to go ahead, when 
taken in connection with the charge, 
“Is there any evidence from which 
the inference could be drawn that 

[he] was negligent in the way 
and at the speed he ran his train? If 
you find he was not, ete.” Philadel- 
phia, etec., R. Co. v. Baker, 155 Fed. 
407, 84 CCA 86. 

95. See cases infra this note. 

[a] Held misleading: (1) That 
engineer on passenger train should 
exercise more care than engineer on 
freight train. Birmingham Mineral 
R. Co. v. Jacobs, 101 ‘Ala, 149, 13 S 408. 
(2) That it was the duty of plaintiff 
engineer to stop, look, and listen be- 


,fore going over the crossing, and if he 


failed to do so, he cannot recover, the 
evidence showing that he slowed 
down almost to a stop. Kansas City, 
etc., R. Co. v. McDonald, 51, Fed. 178, 
2ICCA 1535 (Csjrgrhat plaintifé could 
not recover in the absence of negli- 
gence on the part of defendant’s en- 
gineer, negligence being charged also 
against the conductor and other em- 
ployees of defendant, and there being 
proof to substantiate these charges. 
Birmingham Mineral R. Co. v. Jacobs, 


supra. 
[b] Held to invade province of ju- 
ry.—That plaintiff engineer was 


guilty of negligence as matter of law. 
Alabama Great Southern R. Co. v. 
Hanbury, 161 Ala. 358, 49 S 467. 

96. See cases infra this note. 

[a] Held to invade province of ju- 
ry.—That the failure of the servants 
of defendant to keep a proper lookout 
for cars which might be approaching 
the crossing was negligence. Gulf, 
ete., R,. Co. v. Pendry, 87 Tex. 553, 29 
SW _ 10388, 47 AmSR 125 [rev (Civ. A.) 
27 SW 213). 

[b] -Held to ignore issue.—That, 
if the jury believe that_defendant’s 
train was negligently backed, and 
that it collided with the engine of an- 
other company and caused the death 
of plaintiff's intestate who was right- 
fully riding on the engine, then the 
jury will find for plaintiff, as ignoring 
the issue of contributory negligence 
made by plaintiff pleading freedom. 
from contributory negligence and de- 
fendant denying the allegation. Wa- 
bash, etc., R. Co. v. Shacklet, 105 Til. 
365, ‘44 AmR 791, 

[ec] Held not warranted by | evi- 
dence.—Proximate cause. Mulderig. 
y. St. Louis, pa R. Cos 116. Mow (As 
655, 94 SW 80 i 

[da] Diantiond held erroneous: 
(1) Defining and applying negligence, 
in general terms without directing the, 
attention of the jury to particular. 
Rong Mulderig v. St. Louis, ete. Ro 

116 Mo. A. 655, 94 SW, S07 5 G2) 
Noe explaining what “proximate, 
cause” means. Mulderig v. St. Opis. 
ete., R. Co., supra. 

ne See cases infra this NOCEy “tae 
[a] Meld to conform to pleadings. 
—Where the declaration did not ,al- 
lege a failure to have a headlight, 
defendant was entitled to an instruc 
tion that failure to have a headlight, 
even if proved, could not be consid- 
ered as negligence in the case. ~Mc-. 
Crotty v. Baltimore, etc., R. Co., 223 
Til. A. 390 

[b] Held to invade ‘province of ihe 
ry-—That, if the jury believe that 
defendant’s engineer, by keeping a 
careful lookout ahead, by means of 
a proper headlight, would not have 
discovered any obstruction on the 
crossing, or the approaching engine 
on the other track, in time to have 
avoided the collision. they cannot find 
a verdict for plaintiff on account of 
the absence of a headlight, not leay- 
ing it to the jury to find negligence if 
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to observe rules and warnings;°® the alleged fail- 

ure of trainmen to set warnings when making an 
unscheduled stop on the main track,®® or of a mo- 
torman to use due care before going upon the rail- 
road crossing;! the agency of the towerman at a 
crossing,” or his duties in time of emergency ;* and 
the elements of damages recoverable. 

[§ 1766] 7. Verdict and Findings.® The rule of 
law governing special verdicts generally that the 
facts found only should be stated and not conclu- 
sions of law, and that facts must be stated from 
which conclusions of law, may be made by the 
court,® apply in actions to recover for injuries re- 
sulting from railroad collisions and accidents to 
trains.’ As in cases of a general verdict with spe- 
cial findings, generatly® all the presumptions are 
in favor of the general verdict, and if the two can 
be reconciled judgment must follow the general ver- 
dict.° 

[§ 1767] 8. Appeal and Error.t° As in appeals 
generally,’! it is not. the province of an appellate 
court to weigh the evidence where it is conflicting,!” 
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and if there is any evidence tending to support the 
verdict or finding of the jury it will not be dis- 
turbed,!*. although the appellate court may be of 
the opinion that it is against the weight of evi- 
dence.1* A general objection to the admission of | 
evidence which does not assign any reason as to why 
it should have been excluded will not be consid- 
ered.15 A judgment will not be reversed for a tech- 
nical error which was without prejudice to the com- 
plaining party,1® as in refusing to allow a question 
put to one witness where appellant was subsequent- 
ly permitted to prove the same fact by the testi- 
mony of other witnesses,'? or on account of an in- 
struction given which, although erroneous, imposes 
upon appellant a less degree of care than the law 
requires,** or the refusal of a requested instruction 
which was more onerous upon the party asking it 
than the instruction as given,+® or for an inadvert- 
ent mistake in stating the law to the jury where the 
mistake was immediately and fully corrected by the 
rest of the charge.?° 


they believe that the absence of a 
headlight constituted a failure to give 
plaintiff reasonable warning of the 
approach of defendant’strain. South- 
ern R. Co. v. Bonner, 141 Ala. 517, 37 
S 702. 

98. See infra this note. 

[a] Held not to present issues.— 
That the fact that the engineer did 
not keep a lookout for approaching 
cars could not avail and could not de- 
feat a recovery, where the evidence 
showed that the companies had adopt- 
ed rules for their mutual benefit for 
the transfer of cars from the yards 
of either to the other, and that the 
rules were violated, that the engineer 
left his cab and took no precautions 
to protect himself from danger, and 
that he did not heed; warnings given 
him. Gilbourne v. Oregon Short Line 
R. Co., 39 Utah 80, 114 P 532. 

99. See infra this note. 

[a] Held to invade province of 
jury.—That, if the trainmen violated 
a railroad company’s rule in failing to 
set warnings when making an un- 
scheduled stop on the main track, the 
jury may consider the negligence of 
defendants established. Smithson v. 
Chicago, etc., R. Co., 71 Minn. 216, 73 
NW 853. 

1. See infra this note. 

[a] Held to invade province of ju- 
ry.—That it was the motorman’s du- 
ty to look and listen, and if the jury 
find that the accident would not have 
occurred if he had looked and lis- 
tened, then no recovery can be had 
because they assume that he did not 
look and listen and does not require 
the jury to find that fact. Baltimore, 
at R. Co. v. State, 104 Md. 76, 64 A 

2. See cases infra this note. 

[a] Held not based on evidence.— 
That towerman was the agent of one 
only of the intersecting roads, there 
being evidence that he was agent of 
both. Chicago, etc., R. Co. v. Snyder, 
128 Ill. 655, 21 NE 520; Missouri, etc., 
R. Co. v. Edling, 18 ‘Tex. Civ. A. 171, 
45 SW 406. 

3. See infra this note. 

[a] Held applicable to evidence.— 
“Tf you find from the evidence that 
the towerman, without negligence on 


his part, suddenly found that by rea- 
son of the negligence of the motor- 
man on the street car, an emergency 
existed, which involved danger to the 
lives of persons on the street car, or 
others, and the towerman was obliged 
to follow a course of action with ref- 
erence to the operation of the gates 
without time to consider the best 
means to avoid the danger, you can- 
not find that he was negligent merely 
because he did not adopt the wisest 
or best means of avoiding an acci- 
dent.”” Sandberg v. Great Northern 
R. Co., 175 Minn. 280, 283, 220 NW 949. 
4 See infra this note. k 
[a] Professional services.—An in- 
struction, in an action for injuries, to 
assess sums expended for ‘profes- 
sional services, physicians, and nurs- 
es,” means professional services of 
physicians and nurses, and is not er- 
roneous as authorizing the jury to al- 
low for professional services other 
than those of physicians and nurses. 
Duke v. Missouri Pac. R. Co., 99 Mo. 
347, 12 SW 636. 
5. Generally see Negligence §§ 
tales Trial [38 Cyc) 1870, “190%, 


6 See Trial [38 Cyc 1919]. 

7.. See cases infra note 8. 

[a] For example, a special verdict 
finding that plaintiff was injured by 
defendant’s train backing into the 
train in which he was sitting as a pas- 
senger, that plaintiff was in the ex- 
ercise of due care, and that defend- 
ant’s servants were negligent, does 
not afford a sufficient basis of fact for 
judgment against defendant. Pitts- 
poren: etc., R. Co. v. Spencer, 98 Ind. 
186. 

8. See Trial [38 Cyc 1909, 1927, 
1928]. 

9. See cases infra this note. 

[a] Plaintiff's due care.—Where, 
in a suit for injuries to an engineer 
in the employ of a company owning 
the track against another using it 
subject to the rules of the former, the 
evidence showed that, pursuant to 
orders of the conductor, he placed his 
engine on the main track at a station 
to take water, that defendant’s train 
ran into it, injuring him, and the 
court charged that if he acted as a 


reasonably prudent person under the 
circumstances, believing he was suf- 
ficiently protected under the rules, he 
was not negligent in having his en- 
gine on the track, a special finding 
that he had not protected himseif by 
signals as required by a rule of the 
company, but that he relied on other 
rules of the company for protection, 
and that the collision could have been 
avoided by defendant’s trainmen ex- 
ercising ordinary care, did not show 
his contributory negligence and is not 
inconsistent with a general verdict 
rendered for plaintiff. Cahill v. Chi- 


cago,. ete., R..Co.,-143 Iowa, 152, 128 
NW 553. 
10. Generally see Appeal and Er- 


ror 3C.- J. p' 256. 

il. See Appeal and Error § 2836. 

12. St. Louis Nat. Stock Yards v. 
Godfrey, 198 Ill. 288, 65 NE 90 [aff 
101 Ill. A. 40]. 

13. St. Louis Nat. Stock Yards v. 
Godfrey, supra; Wabash R. Co. v. 
Barrett, 117 Ill. A. 315; Chicago Ter- 
minal Transfer R. Co. v. Vandenberg, 
164 Ind. 470, 73 NE 990; Louisville, 
ete., R. Co. v. Jones, 108 Ind. 551, 9 
NE 476; Booth v. Columbia, ete., R. 
Co., 6 Wash. 531, 33 P1075. See also 
Appeal and Error § 2834 note 58. 

14. Booth v. Columbia, ete., R. Co., 
6 Wash. 531, 33 P1075. See also Ap- 
peal and Error § 2838. 

15. Louisville, ete., R. Co. v. Jones, 
108 Ind. 551, 9 NE 476. See also Ap- 
peal and Error § 733. 

16.) Kansasi),City, ete: Rao Covi. 
Stoner, 51 Fed. 649, 2 CCA 437; Grant 
v. Raleigh, etce., R. Co., 108 N. C. 462, 
13 SE 209; Lakin v. Oregon Pac. R. 
Co., 15 Or. 220, 15.P 641. See also 
Appeal and Error § 2878. 

17. Grant v. Raleigh, ete., R. Co., 
108 N. C. 462, 13 SE 209. See also 
Appeal and Error § 2994. 

iS... Houston» City. St... RuseCoinve 
Ross, (Tex. Civ. A.) 28 SW 254. See 
also Appeal and Error §§ 3013, 3014. 

19. Et. Worth, ete., R. Co. v. Mack- 
ney, 83 Tex. 410, 18 SW 949. See also 
Appeal and Error § 3031. 

20. Annas v. Milwaukee, etec., R. 
Co., 67 Wis. 46, 30 NW 282, 58 AmR 
See also Appeal and Error § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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XX. ACCIDENTS AT CROSSINGS* 21 


[§ 1768] A. Introdugtory Statement. It is the 
purpose and scope of this subdivision of this title?? 
to diseuss accidents arising out of the operation of 
railroads over crossings, either public or private, 
which occasion injury to the person or property of 
travelers rightfully using such crossings for the 
purpose of going upon the highway or private way 
from one side of the railroad or its right of way 
to the other. Injuries océasioned to the persons and 
property of persons on highways near railroad 
tracks or premises other than at crossings?* or occa- 
sioned to the persons or property of those who, be- 
ing upon the right of way or tracks of the railroad 
as invitees, licensees, or trespassers, pass therefrom 
upon highway or private crossings without inten- 
tion of altering their status to that. of travelers upon 
public or private ways,?* or to the persons or prop- 
erty of those who are occupying highway crossings 
not as travelers, but for other purposes?® are else- 
where considered. 

[§ 1769] B. Rights and Duties at Crossings in 
General*°—1. Care Required of Railroad—a. At 
Public Crossings. While specific duties are fre- 
quently imposed by statute upon railroad companies 
with regard to the care which must be exercised at 


21. Cross references: 


has a right to be protected where 


public crossings,?? they are, even in the absence of 
specifie statutory requirements, bound to exercise 
reasonable?’ or ordinary”® care, dependent upon the 
situation and surroundings of the erossing and the 
extent of user®® and commensurate with the danger 
involved.*t Where there is a path open to, and ad- 
versely used by, the public for such a period of time 
as wil vest in members of the public the right to 
use it as a public way by prescription, one upon 
such way is entitled to the same care from the rail- 
road as in the case of one on a highway.°? 

Operator of private railroad running across the 
thoroughfares of a city must, it has been held, em- 
ploy extraordinary care.** 

[§ 1770] b. At Private Crossings. As to persons 
rightfully using a private crossing,?* as where they 
are within the number or class authorized to use 
it,?> the duty of the railroad is similar to its duty 
as to users of public crossings, and as to them it 
must exercise reasonable®® or ordinary®’ care under 
the circumstances; but according to some eases this 
liability does not extend to cases in which ‘the in- 
jury is sustained by one not entitled or invited to 
use such private crossing,®® notwithstanding the 


R. Co,, 40 Tex. Civ. A. 539, 89 Sw 1116. 
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Collision of trains at railroad cross- 
ings see supra §§ 1729-1767. 

Companies and persons liable for in- 
SS see supra §§ 1134-1197 in 51 


Criminal Ue ogy see supra §§ 
1AITT—-1133 in’ 51°C. 

Injuries to: 

Animals see supra §§ 1454-1728. 

Licensees, trespassers, and others 
on railroad premises see infra §§ 
2105-2294 

Passengers in collisions see Car- 
riers §§ 1383-1385. 

Persons on highway or private 
premises at or near tracks see in- 
fra §§ 2295-2330. 

Liability of street railroad company 
for injuries at crossing see Street 
ran [386 Cyc passim §§ 1472- 

Validity or reasonableness of statu- 
tory and municipal regulations see 
supra §§ 887-1065 in 51 C. J. 

22. See infra §§ 1769-2104. 
23. See infra §§ 2295~-2330. 
24. See infra §§ 2105-2118. 
25. See infra § 2108. 
26. Cross references: 

Defects and obstructions see infra §§ 
1778-1787. 

ee animals see infra §§ 1841- 


Mode of running in general see infra 
§§ 1810-1812. 

Precautions as to persons seen at or 
near crossings see infra §§ 1839, 
1840. 

Rate of speed and control of trains 
see infra §§ 1827-1838 

Signals on trains or cars see infra §§ 
1813-1826. 


Signboards, signals, flagmen, and 
gates at crossings see infra §§ 
1788-1809. 


27. See infra §§ 1773, 1778 et seq, 
1788 et seq, 1813 et seg, 1831-1837. 

What constitutes highway or pub- 
lic crossing generally see supra § 236 
Pnyp ol Curd. 

28. Grippen v. New York Cent. R. 
Co., 40 N. Y. 34; Morales v. Vannina, 
32 Porto Rico 188; Brunelle v. Grand 
Trunk R. Co., 43 Ont. L. 220, 44 Dom 
LR 48, 23 CanRCas 348; Smith v. 
Niagara, etes Wks Conn 9 Ont. L. 158, 4 
OntWR 526, 25 CanLTOccNotes 34. 
See Miller v. Atlantic Coast Line R. 
Co., 140 S. C. 123, 138 SE 675 [certio- 
Tari den 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem] (public 


highway crosses track). 

29. Kansas City Southern R. Co. 
v. Drew, 103 Ark. 374, 147 SW 50; St. 
Louis, etc., R. Co. v. Carr, 94 Ark. 246, 
126 SW 850; Bonner v. Chicago, etc., 
Fes CO. aia, Okl. 18, 185 P 1098; South- 
ern Tract. Co; Vv. Owens, (Tex. Civ. A.) 
198 SW_ 150 

30. Coil v. Chicago, etc., R. Co., 
222 Ky. 38, 22 SW (2d) 428; Louis- 
ville, ete., R. Co. v. Allnutt, 150 Ky. 
831,°151 SW 14. 

[a] That public street crossing 
railroad tracks was used mostly at 
night did not prevent the crossing 
from being a public one within the 
rules in question. McWilliams v. Mis- 
souri, etc., R. Co., 172 Mo. A. 318, 157 
sw 1001. 

31. St. Louis-San Francisco R. Co. 
v. Simmons, 116 Okl. 126, 242 P 151. 

32. Drelich v. Erie R. CoxzesiMN id. 
L. 600, 103 A 189. 

Establishment of highway over rail- 
road right of way by pbb per in 
general sce Highways §& 20 

33. Wilson v. Cunningham, 3 Cal. 
241, 58 AmD 407. 

34. Carraher v. San Francisco 
Bridge Co., 100 Cal. 177, 34 P 828; 
Johnston vy. Delano, 175 Towa 498, 154 
NW 1013; Calwell v. Minneapolis, ete., 
Riso: 138 Iowa 82, 115 NW 605. 
Compare Rutherford y. Iowa _ Cent. 
R. Co., 142 Iowa 744, 754, 121 NW 703 
(where the court said: “A railroad 
company is not required to use the 
same care towards persons using pri- 
vate crossings as it is toward those 
who are using public ones’’). 

35. Conn.—Pomponio v. New York, 
etc., R. Co., 66 Conn. 528, 34 A 491, 50 
AmSR 124, "32 LRA 530 

Ill.—MeMullen v. Illinois Cent. R. 


Gopw2340 Ti A. CALGs 9Sts Mouis Nat. 
Stock Yards v. Brennan, AZGe TL ean 
601. 


Ind.—-Lake Erie, ete., R. Co. v. Flem- 
ing, 183 Ind. 511, 109 NE 7538; Balti- 
more, ete., R. Co. Vv. Slaughter, 167 Ind. 
3380079 NE 186, 119 AmSR 503, 7 LRA 
NS. 597. 

Mass.—Davis v. New York, ete., R. 
Co., 172 NE 214. 

Mo.—Lowenstein v. Missouri Pac. 
R. Co., 184 Mo. A. 24, 119 SW 430; 
Lowenstein v. Missouri Pac. R. Co., 
(A.) 115 SW 2. 

N. J.—Webb v. West er eee etc., R. 
Co., 100 N. J. L. 204, 126° A 65 

Tex.-—Cowans v. Ft. Werth, 


*By WILLIAM G. BANNON (§§ 1768-1787). 


etc., 


See Foley v. New York Cent., etc., 
R. Co., 197 N. Y. 430, 90 NE 1116, 18 
AnnCas 631 (railroad company owed 
some duty of using care as to per- 
sons using a private passageway that 
had been used for some time). 

[a]. Illustration.—Private wagon 
erossing for use of owners of certain 
property and their tenants. Balti- 
more, etc., R. Co. v. Slaughter, 167 Ind. 
Pes an NE 186, 119 AmMSR 503, 7 LRA 

36. U. S.—Trivette v. Chesapeake, 
ete., R..Co., 212 Fed. 641,.129/ CCA 177. . 

Ill.—McMutlen v. Illinois Cent. R. 
Co., 234 Ill. A. 416. 

Iowa.—Hawkins v. Interurban R. 
Co., 184 Iowa 232, 168 NW 234; John- 
sion v. Delano, 175 Iowa 498, 154 NW 

Mass.—Davis v. New York, etc., R. 
Co., 172 NE 214. 

Mo.—Lowenstein v. Missouri Pac. 
R..Co., (A.) 115 SW 2. 

N. J.—Webb v. West Jersey, ete., R. 
Co., 100 N. J. L. 204, 126 A 659. 

N. Y.—Best.v. New York Cent., 
etc., R. Co., 117 App. Div. 739, 102 NYS 
957. But see Sutton vy. New York 
Cent., ete:, R. Co., 662 Ni 4Y. 243 “rev 
4 Hun 760] (a railroad company 
which has, by permitting employees 
of a certain establishment repeatedly 
to cross its tracks at a point where 
there is no public right of passage, 
given an implied license to do so, 
owes no duty of active vigilance to 
protect those so crossing from acci- 
dent). : 

See Lake Erie, etc., R. Co. v. Flem- 
ing, 183 Ind. 511, 109 NE 753 (rail- 
road operating switch to shipper held 
to have impliedly invited one having 
business with the shipper to use the 
road over the switch, and required to 
use reasonable care not to injure a 
two-year-old child accompanying such 
person). 

37. Carraher v. San Francisco 
Bridge Co., 100 Cal. 177, 34 P 828. 

[a] Bule applied.—A railroad ob- 
structing a pathway across its right 
of way by erecting a wire fence with 
steps over owes to one having a right 
to use the pathway the duty to use 
eare that the obstruction be reason- 
ably safe for his use. Louisville, etc., 
Co. v. O’Neil, 119 Va. 611, 89 SE 862. 

38. Conn.—Whitney v. New York, 
etc., R. Co., 87 Conn. 623, 89 A 269. 

Ill. Cunningham v. Toledo, etc., R. 
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use is permitted by the railroad company.®® A land- 
owner for whose benefit a private crossing is main- 
tained cannot, by granting to another permission to 
use it for such other’s benefit or business, impose a 
liability on the railroad company in respect of such 
nor in such ease does the invitation of the 
railroad company include user not contemplated 
when the right to such crossing was reserved.*1 
tual advantage to the railroad company and to the 
person for whom the crossing is constructed and 
maintained is not necessary, according to some ecas- 
es, in order that) an invitation may be implied,*? 
but the invitation may be implied from the fact of 


use ;*° 


Co., 260 Ill. 589, 103 NE 594. 

Ind.—Union Tract. Co. v. Ray, -85 
Ind, A. 654, 155 NE 532. 

/ > v. Director Gen. of 
Railroads, 243 Mass. 568, 137 NE 916; 
June v. Boston, etc., R. Co., 153 Mass: 
79, 26 NE 238- See Wright v. Boston, 
ete., R. Co., 142 Mass. 296, 7 NE 866 
(advantage of private crossing cannot 
be claimed by one other than person 
entitled thereto). 

Mo.—tTeitsort v. Illinois Cent. R. 
Co., 15 SW (2d) 779 Caw of Illinois); 
Mann v. Chicago, ete., R. Co., 86 Mo. 
347; Compton v. Missouri Pac. R. Co., 
165 Mo. A. 287, 147 SW 842. 

See Rohr v. Scioto Valley Tract. 
Gary di2;Ob. A. H275,.31 0% Cy A. 1.08(n0 
implied invitation to public to use pri- 
vate crossing). 

[a] Rule applied where an order of 
the Illinois service commission au- 
.thorizing a private crossing to con- 
‘nect two portions of a cemetery was 
accepted by the city and the railroad 
company. Teitsort v. Illinois Cent. R. 

0.; (Mo.) 15 SW (2d) 779. 

39. Cunningham v. Toledo, etc., R. 
Co., 260 Ilt. 589, 103 NE 594; Atchi- 
son etc., R. Co. v. Parsons, 42° Tl. A. 


40. Sypher v. Director Gen. of 
Railroads, 243 Mass. 568, 137 NE-916. 

41. Berube v. New York, ‘etc., R. 
Co., 234 Mass. 415,125 NE 629. 

[al Reservation of right to farm 
crossing.—Pven though a_ reserva- 
tion by a railroad company’s grantor 
of a right to a private farm crossing 
was not merely for his lifetime, such 
reservation could not be extended by 
implication to embrace within the 
railroad company’s invitation to use 
the crossing residents of a summer 


colony which ultimately occupied one 


tract of the farm, which occupation 
Was not contemplated when the deed 
containing the reservation was exe- 
cuted. Berube v. New York, etc., R. 
@50., 234 Mass. 415, 125 NE 629. 

[b] What constitutes use for farm 
purposes.—A member of a summer 
eolony, which subsequently came to 
occupy part of the farm in question, 


was not using the crossing for farm’: 


purposes, within the right reserved by 
the railroad company’s grantor, mere- 
ly because his father, who was the 


owner of a lot in the colony, raised 
some vegetables in his’ garden. 
Berube v. New York, etc., R. Co., 234 


Mass. 415, 125 NE 629. 

42. Lake Erie, etc., R.Co. v. Flem- 
ing; 183 Ind. 511, 109 "NE 753. 

43, Lake Erie, etc., R. Co. v. Flem- 
ing, supra: 

44. Murphy v. Avery Chemical Co., 
240 Mass. 150, 133 NE 92. 


45. Staub v. Public Serv. R. Co., 
Sie Nii, 2978 D7 AL 48 
46. Ariz.—Arizona Copper Co. v. 


Garcia, 25 Ariz. 158, 214 P 317, 
Fla.—Morris v. Florida Cent., etc., 
R. Co., 438-Fla. 10, 29 S 541. 


Ga.—Southern R. Co. v. Hooper, 
110 Ga. 779, 36 SE 232; Central R., 


etc., Co. v. Robertson, 95 Ga. 430, 22 
SE 551. 

Tll.— Illinois’ Cent. R. Co. v. Klein, 
95 Ill. A. 220; Illinois Cent. R. Co, v. 
Clark, 83 Ill. A. 620. 

Ind.—Lake LErie, 
Fleming, 183 Ind. 


ete. 


5 pte. Con iv 
511, 109 “NE 753; 
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Pittsburgh, etc. R. Co. v. Sirhons, 
(A. ) ae NE 883 [aff 168 Ind. 333, 79 
NE 911]. 

Ky.—Louisville, etc., R. Co. v. Mor- 
gan, 174 Ky. 633, 192 SW 672. 

Me, —Boothby v. Boston, etc., R. Co., 
90 Me..313, 38 A 155; Webb v. Port- 
land, etce., R. Co., 57 Me. 117. 

Mass.—Hanks v. Boston, etc. R. 
Co., 147 Mass. 495, 18 NE 218; Mur- 
phy v. Boston, ete., Re Co, 133 Mass. 
121; Sweeny v. Old Colony, etc., R. 
Co., 10 Allen 368, 87 AmD 644. 

p Mich. —Schindler v. Milwaukee, etc., 

Co., 87 Mich. 400, 49 NW 670. 

nes hereaeee eit eee v. Northern Pac. 
R. Co., 53 Minn. 464, 55 NW 624, 20 
LRA 587. 

Miss.—Yazoo, etc., R. Co. v. Daily, 
127 S 575; Illinois Cent. R. Co. v. Dil- 
lon, 111 Miss. 520, 71 S 809 

Mo.—-Cooper v. ‘Davis, 310 Mo. 629, 
276 SW 54; Gurley v. Missouri Pac. 
R. Co., 122 Mo. 141, 6 SW 953; Comp- 
ton v. Missouri Pac. R. Cox, 165 Mo. 
A. 287, 147 SW 842. 

N. H.—Stoeker v. Boston, etc., R. 
Co., 83 N. H. 401, 143 A 68. 

N. J.—Black v. Central’ R. Co., 85 
N. J. L. 197, 89 A 24, 51 LRANS 1215. 

N. D.—Johnson yv. Great Northern 
R. Co., 7 N. D. 284, -75 NW 250. 

Pa_-Kay Vv. Pennsylvania ER ACol, 
65 Pa. 269, 8. AmR 628; Metzler v. 
Philadelphia, 6tc7 oR: Co. 28 Pa. Su- 
per. Ct. 180. 

Tex.—Missouri Pac. R. Co. v. Bridg- 
es, 74 Tex. 520, 12 SW 210, 15 AmSR 
856; Waco, ete., R. Co. v. Simmons, 
(Give A.) 2920S W636; Texas, ete. R. 
Co. v. Anderson, 2 Tex. A. Civ. Cas. 
§°203-- International, ete3, BR. Conv. 
Jordan, 1 Tex A. Civ. Cas. (§- 859; 
Markham v. Houston, etc., R. Co., 1 
Tex. A. Civ. Cas. § 81. 

Va.—Nichols v. Washington, etc., 
ror is 83 Vas-99, SoSH L171; 5 AmSR 

W. Va.—Melton vy. Chesapeake, etc., 


R, Co. “TL OW. Via TOL) 278) SH 369); 
Schoonover v. Baltimore, ete: Rive. 
69 W. Va. 560, 73 SBE 266, LRA1917F 


i AnnCas1913B 964; Ray v. Chesa- 
peake, ete., R. Co., 57 W. Va. 333, 50 
SE 4138. 

Sask.—Bird v. Canadian Pac. R. Co., 
1 Sask. L. 266, 7 WestLR 868. 

See Imler v. Northern Pac. R. Co., 
89 Wash. 527, 154 P 1086, LRA1916D 
702, AnnCasi1917A. 933 (railroad com- 
pany is held to a\rule of strict ac- 
countability in respect of persons 
crossing tracks at points fixed there- 
for, whether established by the rail- 
road or implied by license). 

[a] Necessity for working and 
maintenance.—It need not appear that 
the railroad company worked and 
maintained the railroad crossing; it 
is sufficient if the company permitted 
maintenance of, and invited the pub- 
lic to use, the crossing. Waco, ete., 
R. Co. v. Simmons, (Tex. Civ. A.) 292 
SW 636. 

{b] Crossing prepared for conven- 
ience of passengers.—Where a cross- 
ing on the property of a railroad com- 
pany and made by it for the conven- 
ience of passengers passing between 
the stations on opposite sides of the 
tracks had been used by the general 
public as well for many years, not 
only with the knowledge of the com- 
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advantage alone to such person.*? But there is au- 
thority for the view that,some invitation on the 
part of the railroad company is necessary.** It has 
been held that the railroad company is not liable as 
it might be in respect of a public crossing where the 
accident occurred at a private crossing constructed 
without the consent of the railroad company.*? 

[§ 1771] c. At Crossings by Recognition or Invi- 
Where acts on the part of the railroad com- 
pany amount to a recognition of the place as a pub- 
lic crossing, or to an invitation to the publie to use 
it as such,*® or where with the railroad’s consent 
the public has used the place as a crossing for an ex- 


pany, but by its encouragement, a per- 
son not a passenger using the cross- 
ing was not a trespasser, and the 
company owed him the same duty that 
it owed passengers using the cross- 
ing. Meitzner vy. Baltimore, ete., R. 
Co., 224 Pa. 352, 73 A 434 

[c] Approach to news stand.— 
Where a news stand was operated in 
a railroad station with the knowledge 
and consent of the railroad company, 
there was a presumption that the busi- 
ness was beneficial to both, and where, 
in order that the public might reach 
the news stand, it was necessary to 
pass over lands of the railroad com- 
pany adjacent to the station, the rail- 
road company by implication invited 
the public to use the railroad prop- 
erty for such purpose, and a_ person 
injured while crossing such land to 
purchase a newspaper was an invitee. 
Webb we West Jersey, etc., R. Co., 100 
Nid 204, 126 A 659. 

[da] mes illustrations.—(1) If, 
with the consent of the railroad com- 
pany and of the owners of the fee 
in the land, there has been a thorough- 
fare in open and continuous use by 
the public, and the use commenced 
before defendant commenced opera- 
tions on its road and continued with- 
out objection to the time of the acci- 
dent, the jury might infer the exist- 
ence of a way such as would oblige 
the railway company to use the same 
care in running its trains as it would 
be bound to exercise if the highway 
had been legally located across the 
track at that point. Webb v. Port- 
land, ete., R. Co., 57 Me. 117: (2) The 
fact that the crossing is a private way 
is immaterial where it is commonly 
used with the knowledge of, and with- 
out objection by, the railroad em- 
ployees, who have often opened trains 
standing on the crossing to allow the 
public to travel over it. Schindler y. 
Milwaukee, etc., R. Co., 87 Mich. 400, 
49 NW 670. (38) The building and 
keeping in repair by a railroad com- 
pany of a bridge over, or an approach 
to, a private crossing was such an 
invitation to the public to use it as 
would constitute a basis of liability. 
Southern R. Co. v. Hooper, 110 Ga. 779, 
386 SH 232. (4) User by the public 
for more than twenty-five years with- ° 
out objection, and repairs by the rail- 
way company, constitute a basis of 
liability. LHilinois. Cent” RY VCol ws 
Klein, 95. Tli.. Ay 9-220: (5) Where a 
crossing had been used by the public 
for eight years and the company ha‘d 
planked it according to its custom at 
crossings, and had erected a signpost 
warning travelers that there was a 
crossing at the place, the company 
was liable as at a public crossing, 
although the highway had not been 
laid out in strict accordance with law. 
Johnson v. Great Northern R. Co., 7 
N. D. 284, 75 NW 250. (6) Placing 
railroad crossing signs at a crossing 
to warn travelers is a recognition of 
its location and an invitation to cross 
on which the public may rely, al- 
though the crossing was not estab- 
lished in the manner provided by stat- 
ute. Arizona Copper Co. v. Garcia, 25 
Ariz. 158, 214 P 317. (7) Establish- 
ment of’a station at the intersection 
of its tracks and a private crossing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tended period,*? the duty of the railroad is con- 
trolled by rules analogous to those applicable to pub- 
Thus such operator is usually re- 
quired to anticipate the presence of persons and ve- 
hicles upon such a ecrossing*® and to use reason- 
able®® or ordinary®! care for the safety of persons 
using such a erossing, although it has been held that 
the operator of the railroad is not required to give 
the statutory signals required at public crossings.®? 

Effect of closing crossing. The company may re- 
lieve itself from liability on the theory of induce- 
ment or invitation to the public by removing the 


lic crossings.48§ 


constituted an implied invitation to 
the public to use the road and a ba- 
sis of liability. Louisville, ete., R. Co. 
v. Cantrell, 175 Ky. 440, 194 SW 353. 
(8) The substantial equipment by a 
railroad company of a portion of its 
track through a city, as usually adopt- 
ed at public crossings, constitutes an 
implied invitation to the public to 
use such crossing. Melton vy. Chesa- 


peake, ete., KR. :Co,,.7L W. Vas T01, 78 
SE 369. 
fe] Invitation to cross at certain 


point.—The existence of a _ plank 
across tracks laid in an excavation 
eutting through a sidewalk consti- 
tuted an invitation by the railroad 
company to pedestrians to use the 
plank, and the railroad company 
would be liable for an injury resulting 
from a defect in the plank. Connors 
v. Androscoggin, etc., R. Co., 121 Me. 
585, 117 A 310. 

47. Ariz.—Arizona Copper Co. v. 
Ganeia, (25. Ariz..158, 214 P3217. 

Mo.—Sites v. Knott, 197 Mo. 684, 96 
SW 206; Easley v. Missouri, Pac. oR: 


gage 113 Mo. 236, 20 SW 1073. 
C.— Bradley v. Ohio eae etc., 

R. sae 2G) IN. Gogua Ds os SE 181 
Oh.—-Lear v. C. H. Ds) Re Co., sy 


OnvCir. Ct.“N-US. 61. 

Okl.—Midland Valley R. Co 
SEP ECE. 40 Okl. 75, 136 p 15%, 49 LRA 

Pa.—Smith v. Philadelphia, etc., R. 
Con 274 Pas 97; LUCA. 7867 

Por i o v. American 
Re Co., 33ePorto. Rico 201. 

Tex.—Galveston, etc., R. Co. v. Kief, 
-(Civ. A.) 58 SW 625. See St. Louis, 
ete., R. Co. v. Crosnoe, 72 Tex. 79, 10 
SW 342 (it cannot be said that per- 
sons crossing a switch track at a 
point commonly used by the public 
are not entitled to any care for their 
safety unless their danger be seen). 

Vt.—Seymour v. Central Vermont 
RECO. 692 Vit. 1555, 38% Ay 236. 

Va. Etch ben One Vs 
Bullington, 135 Va. 307, 116 SE 237; 
Southern R. Co. v. Abee, 124 Va. 379, 
98 SH 81. 

See Smith v. Pittsburgh, etc., R. Co., 
90 Fed. 783 (where defendant com- 
pany was held liable); Chicago, etc., 
R. Co. v. Reith, 65 Ill. A. 461 (holding 
that, where a crossing is used by 
the public as a highway with the ac- 
quiescence of the railroad company, 
it is bound to treat it as a highway 
as to one who does not in fact see a 
sign board warning persons crossing 
that way that they do so at their own 
peril). But see Edwards v. New York, 
ete., R. Co., 169 App. Div. 686, 155 NYS 
176) Patt 220-N. Y. 611, mem, 115 NE 
1038 mem] (where it was said that an 
established foot passageway is a way 
not merely tolerated by the railroad 
company, but one as to which there 
is an implied invitation to use). 

[a] Limits of crossing.—The fact 
that for a ‘distance of several hundred 
feet adjacent to a railroad station pe- 
destrians had long been in the habit 
of crossing the railroad tracks where- 


ever they pleased did not make the’ 


entire length of the tracks in that 
Space a highway crossing. Chesa- 
peake, etc., R. Co. v. Bullington, 135 
Via. 13.07; 116 SE 237. 

[b] “User, ” to constitute permis- 
sive way over railroad, must be open, 
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willful or 


undisputed. 
288 Pa. 


notorious, visible, and 
Conn v. Pennsylvania R. Co., 
494, 136 A 779. 

[ce] License or implied invitation. 
—The duty of a railroad company not 
to injure, by its own act, a person at 
a crossing which is not a public cross- 
ing, is the same whether such person 
is there by implied invitation or is a 
mere licensee. Ulrich v. New York, 
ete, R. Co., $8 Conn. 567, 119 A. 8905 
Pomponio v. New York, ete., R. Co., 
66 Conn. 528, 34 A 491, 50 AmSR 124, 
32 LRA 530. 

48. Duty as to public crossings see 
supra § 1769. 

49. Louisville, etc., R. Co. v. Mor- 
gan, 174 Ky. 633, 192 SW 672; Booth- 
by v. Boston, etc., R. Co., 90 Me. 313, 
38 A 155. 

50. U. S.—Hodges y. Erie R. Co., 
257 Fed. 494, 168 COA 498; New York, 


ete, BR. Comv.eKimetz,; 193 Fed. 603, 
pe "CCA 471; Garner vy. Trumbull, 94 
Fed. 321, 36 CCA 361; Felton v. Au- 


brey, 74 Fed. 350, 20 CCA 436; Cahill 
Vv. Chicago, etc., R. Co., 74 Fed. 285, 20 


CCA 

Als ay DetG., wits 
Co., 194 Ala. 360, “10 Ss 125; Western 
ae v. Madison, 16 Ala. A. 588, 80 S 

Conn.—Ulrich v. New York, etc., R. 
Co, W98 "Conn. “567,119 "At 890s— Pom= 
ponio v. New York, etc}, R. Co., 66 
Conn. 528, 34 A 491, 50 AmSR 124, 32 


LRA 530. 
pene) etc., 


Del.—Weldon v. 
R. Co., 18 Del. 1, 43 

Ind.—Lake Erie, ete, “Rh Com. Vv. 
Fleming, 183 Ind. 511, 109 NE 753; 
Pittsburgh, etc, R. Co. v. Simons, 
(A.) 76 NE 883 [aff 168 Ind. Bey erie) 
NE 911]. 

Ky.—Louisville, ete., R. Co. v. Mor+ 
gan, 174 Ky. 633, 192 SW 672; South- 
ern R. Co. v. Barbour, 51 SW 159, 21 
KyL 226. 

Mo.—Sites v. Knott, 197 Mo. 684, 96 
SW 206. 

Nebr.—Union Pac. R. Co. v. Con- 
nolly, 77 Nebr. 254, 109 NW 368. 

N. Y.—Lamphear v. New York 
Cent., ete., R. Co.,.194 N. Y. 172, 86 NE 
1115; Swift v. Staten Island’ Rapid 
Transit R. Co., 123 N. Y. 645 mem, 25 
NE 878, 3 Silv. A. 184; Byrne v. New 
Mork ’Centete:, KR. +Co.. 
362, 10 NE 539, 58° AmR 512; 
ry v. New York Cent.,' etc, R. 
92 N. Y. 289, 44 AmR 377 [aft 28 Hun 
Potter v. New York Cent., etc., 

134 App. Div. 827, 119 NYS 
150; De Boer v. Brooklyn Wharf, etc., 
Co., 51 App. Div. 289, 64 NYS 925. 

Pa.—Smith v. Philadelphia, ete., R. 
Go.,° 274 Pa. 97, 117A. 736);. Lodge v. 
Pittsburgh, etc., R. Co., 243 Pa. 10, 
89 A 790; Taylor v. Delaware, etc., 
Canal Co., 113 Pa. 162, 8 A 43, 57 AmR 
446; Terry v. Delaware, etc., Ea Cou 
60 Pa. Super. 451. 

W. Va.—Melton v. Le rl ha etc., 
RACon WwW Va. 001, 18 Sirs 

Sask.—Bird ‘vv. Canadian Pac. i. Cox, 
1 Sask. L. 266, 7 WestLR 868. 

See Bennett v. Grand Trunk R. Co., 
(Ont.) 3 CanLTOccNotes 403. 

[a] Care proportionate to danger 
reasonably to be anticipated and rea- 
sonably adequate under the circum- 
stances to prevent injury to those who 
at the time would probably be right- 
fully using the crossing is required. 
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crossing and fencing the way leading toeit.°* 

[§ 1772] d. At Places Where Person Crossing is 
Trespasser or Mere Licensee. 
such that a person thereon is a trespasser or a mere 
licensee without invitation, as a general rule the 
only duties the railroad company owes to such per- 
son are to use due care to avoid injury after knowl- 
edge of the impending danger,®* and not to inflict 
wanton injury.°® 
number of persons are in the habit of using a ¢er- 
tain place as a crossing where there is no public 
right of passage does not constitute such place a 


Where the crossing is 


The mere fact that a 


Ulrich v. New York, etc., R. Co., 98 
Conn. 567, 119 A 890; Pomponio v. 
New York, etc., R. Co., 66 Conn. 528, 34 
A 491, 50 AmSR 124, 32 LRA 530. 

51. Arkansas, etc., Ri. Cor eens 
Graves, 96 Ark. 638, 132 SW 992; 
Compton v. Missouri Pac. R. Co., 165 
Mo. A. 287, 147 SW 842; Winslow v. 
Boston, ete, Ri. Co. 1 NYSty 8st: 
Midland Valley R. Co. v. Shores, 40 
Okl. 75, 1386 P 157, 49 LRANS 814. 

52. See infra § 1820. 

53. Wensel v. Chicago, etc., R. Co., 
185 Towa 680, 170 NW 409. 

54. Ala.—Walker v. Alabama, ete., 
R. -Co:, 194:.Ala, 360, 70 S 1255 sBir-= 
mingham Southern R. Co. Vv? Kendrick, 
155 Ala. 352, 46 S 588; Alabama Great 
Southern R. Co, v. Linn, 103 Ala. 134, 
15 S 508. 

Ill.—Atchison, ete., R. Co. v. Par- 
sons, 42 Ill. A. 98. See Illinois Cent. 
R. Co. v. James, 67 Ill. A. 649. 

Ind.—Pittsburgh, ete. RCo: Si- 
mons, (A.) 76 NE 883 [aff 168. ‘Ind. 
Boost Goan Okie 

Ky. —Stevenson vy. Illinois Cent. R. 
Co., 157 Ky. 561, 163 SW 747; Hucker 
v. Kentucky Cent. R. Coal 13 Ky. Op. 


Mass.—Chernery v. Fitchburg R. 
Co., 160 Mass. 211, 35 NE 554, 22 LRA 


575. 

N. Y.—Sutton v. New York Cent., 
Sea Re ComiseuNe wanes one eves Hun 

j. 

Okl.—Bonner vy. Chicago, R. 
Co. TORE, 18> 185 109s. 

Man.—DevVries v. Canadian Pac. R. 
Co., 26 Man. 156. 

See Clampit v. Chicago, ete., R. Co., 


etc., 


84 Iowa 71, 50 NW 673. 
55. Del. ——Weldon v. Philadelphia, 
etc., R. Co., 18 Del. 1, 43 A 156. 


ACU a ae eae v. Toledo, ete., R. 
Co., 260 Ill. 589, 103 NE 594; Illinois 
Cent. R. Co. v. 0’Connor, 189 Tl. 559; 
59 NE 1098 [rev 90 Ill. A. 142]; Frei- 
tag w Union Stock Yards, ete., Co., 180 
Ill. A. 268 [writ of error dism 262 
Ill. 551, 104 NE 901]; Atchison, ete., 
R. Co. v. Parsons, 42 Ill. A. 93. 

Ind.—Pittsburgh, ete., R. Co. v. Si- 
mons, (A.) 76 NE 883 [aff 168 Ind. 333, 
79 NE 911]. 

Mass.—Davis v. New York, etc., R. 
Co., 172 NE 214; Sypher v. Director 
Gen. of Railroads, 243 Mass. 568, 137 
NE 916; Murphy v. Avery Chemical 
Co., 240 Mass. 150, 133 NE 92; Berube 
v. New York, etc., R. Co., 234 Mass. 
415, 125 NE 629; Jones v. New York, 
ete., R. Co:, 211 Mass. 521, 98 NE 607; 
Dahlgren v. Boston, ete., R. Co., 210 
Mass. 248, 96 NE 527. 

Mich.—Clark v. Michigan Cent. R. 
ye 113 Mich. 24, 71 NW 327, 67 AmSR 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 788. 

Mo.—Teitsort v. Illinois. Cent. R. 
Co., 15 SW (2d) 779 (law of Illinois). 

N. Y.—Englehardt v. Central New 
England R. Co., 139 App. Div. 786, 124 
NYS 494; Clarke v. New York Cent., 
etc., R. Co., 104 App. Div. 167, 93 NYS 
525; Matze v. New York Cent., etc., 
Ri Co:, 1 Hun 417; 3 Thomps, ‘& C. 513: 

Man.—DevVries v. Canadian Pac. R. 
Co., 26 Man. 156. 

See Harrison v. North Eastern R. 
Co., 29 L: T. Rep. N. S. 844 (defend- 
ant company not liable). 
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public crossing,’® even though the railroad company 


acquiesces 1n such use.°? 


[§ 1773] e. Statutory, Municipal, or Other Gov- 
While the duties of a rail- 
road company with respect to crossings are frequent- 
ly made the subject of statutory or municipal reg- 
ulation, or of regulation by public boards or eommis- 
sions,°®® such regulations are not the sole standard by 
which the question of whether due care has been ob- 
served by the railroad is to be determined,®° although 
it has been held that the road cannot be charged with 
actionable negligence in failing to furnish safeguards 
other than, or in addition to, those preseribed by such 
Persons crossing the track of. a rail- 
road company at a public crossing are entitled to 
the protection of the statutes regulating the ap- 
proach of trains to such a crossing, 
to the manner in which the road or highway was 
established,®? but it is essential that the public char- 
acter of the crossing be established.®? 

[§ 1774] 2. Status and Rights of Persons Using 


ernmental Regulations.°® 


regulations.°+ 


56. Ala.—Sims v. Alabama Great 
Southern R. Co., 197 Ala. 151, 72 S 328. 

Ill.—Illinois Cent. R. Co. v. Beard, 
49 Ill. A. 232 

Mass.—Berube vy. New York, etc., 
Rw Co.,). 234) Mass. \415,°125 NE..629; 
Bowler v. Pacific Mills, 200 Mass. 364, 
86 NE 767, 128 AmSR 432, 21 LRANS 


S76; Sporw v. Boston, ete., fe ROOS 
5163 "Mass. 330, 39 NE 1624; McCreary 
v. Boston, etc., R. Co., 153 Mass. 300, 


26 NE 864, 11 LRA 359. 
Mo.—Teitsort v. Illinois Cent. R. 

Co., 15 SW (2d) 779 (law of Illinois). 
N. Y.—Smetanka v. New York Cent., 

etc., R. Co., 123 App. Div. 323, 107 NYS 

973; Matze v. New York Cent., etc., R. 

@o.; 1 Hun 417, 3. Thomps, ;& C. 513. 
Pa.—Conn v. Pennsylvania R. Co., 

288 Pa. 494, 136 A 779 [cit Cyc]. 
Man.—DevVries v. Canadian Pac. R. 

Co., 26 Man: 156. 

See Savage v. Tremont Lumber Co., 
3 La. A. 704 (where the evidence did 
not show that an alleged crossing was 
used to an extent sufficient to stamp 
it as a public crossing). 

57. Atchison, etc., R. Co. v.- Par- 
sons, 42 Ill. A. 938; Edwards v. New 
York Cent., etc., R. Co., 169 App. Div. 
686, 155 NYS 176 [aft 220\N. Y. 611 
mem, 115 NE 1038 mem]; Harrison 
vy. North Eastern R. Cosx.Z2oL ts. Es Hep, 
N. S. 844. 

58. Statutes and ordinances affect- 
ing particular matters: 

Flagman, gates, and- other’ safe- 
guards at crossings see infra § 1789 
et seq. 

Lights, signals, and lookouts on trains 
or cars see infra § 1813 et seq. 

Rate of speed and control of trains see 
infra §§ 1831-1838. 

59. See statutory provisions; 
cases infra notes 60, 61. 

Regulation of operation and facili- 
ties in general see supra §§ 886-1110 
in sb 1Cs 

60. Kowalski v. Chicago Great 
Western R. Co., 84 Fed. 586; Grippen 
v. New York Cent. R. Co., 40 N. Y. 34 
(per Woodruff, J.); Rex v. Broad, 
[1915] A. C. 1110. But see Beisiegel 
v. New York Cent. R. Co., 40 N. Y. 9, 14 
(where Grover, J. said that all that 
can be required of the railroad com- 
pany is a strict observance of the 
statute);, Newman y., London, etc., 
R. Co., 55 J. P. 375 (holding that de- 
fendant is not liable where the acci- 
dent is caused by acts or omissions 
not in violation of any statutory regu- 
lations). 

61. Grand Trunk R. Co. v. McKay, 
384 Can. S. C. 81; Colebourne v. Har- 
rop, [1927] 1 DomLR 116, 32 CanRCas 
208; Allen v. Esquimalt, ete., R. Co., 
(B. C.) [1921] 1 WestWkly 750. But 
see Hendrie v. Grand Trunk R. Co., 
51 Ont. L. 191, 198, 67 DomLR 165, 29 


and 
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Crossings. 64 A 


person rightfully using a public 


crossing cannot be regarded as a trespasser.°° Where 


licensee.‘ ° 


without regard 


Prior trespass 


CanRCas 72 (where it was said: “It is 
not enough for the railway employees 
to obey the requirements of the stat- 
utes—these are the irreducible mini- 
mum—but over and above these re- 
quirements there is the common law 
obligation to exercise due care in the 
transaction of business of necessity 
dangerous, even when, it is fully au- 
thorised by law’’). 

62. Atkinson vy. Fountain, 10 Ga. A. 
307, 73 SE 534. 

[a] In Quebec (1) a_ crossing 
which was originally a farm crossing 
may become a highway as the result 
of the municipal authorities’ repair- 
ing it and of other circumstances. 
Menard v. Quebec R., etc., Co., 46 
Que. K. B. 1. (2) The fact that there 
is a sign marked “private crossing” 
and that gates are kept open is im- 
material where it otherwise appears 
that the farm crossing has become a 
highway. Menard v. Quebec R. etc., 
Co., supra. 


63. Olsen v. Erie R. Co., 99 N. J. 
L. 485, 124 A 367. f 
[a] For example, where it is 


sought to show that a public highway 
exists by prescription, the essential 
elements to the establishment of a 
highway bv prescription (see High- 
ways §§ 3-30) must be present. Ol- 
sen v. Erie R. Co., 99 N. J. L. 485, 124 


A 367. 
64. Mutual rights and duties of 


‘railroad company and traveler see 1n- 


fra §§ 1775, 1776. 

Status of person on right of way at 
highway as trespasser generally see 
infra § 2108. 

65. Ala.—Memphis, ete., R. 
Martin, 117 Ala. 367, 23 S 231, 

D. C.—Conger v. Baltimore, etc., R. 
Cox 31 Apps 2l39. 

Mich.—Fehnrich v. Michigan Cent. 
R. Co., 87 Mich. 606, 49 NW 890. 

; atte nrenee v. Pryor, 210 SW 
30. 

Oh.—Such v. Cleveland, etc., R. Co., 
2 Oh. Dec. (Reprint) 392, 2 WestL 
Month 486. 

Tex.—Galveston, etc., R. Co. v. 
Schuessler, 56 Tex. Civ. A. 410, 120 

ELOLG ASG? 


SW 1147. 
aioe v. Broad, 

[a] Width of public road or cross- 
ing.—It is the limits of a road as ac- 
tually opened and existing on the 
ground and continuously used by the 
public as a crossing for many years, 
with the acquiescence of a railroad 
company, and net the paper limits 
of the road as established, that de- 
termines and fixes the character of 
the ground, as to whether it is a part 
of the public way or is a part of the 
private premises of the. company. 
Tibbels v. Chicago Great Western R. 


Coy. 


The right of 


or intention to trespass. The fact 
Co., (Mo. A.) 219 SW 109. 

[b] Effect of statutory regulation. 
—In New Zealand the fact that a per- 
son attempted to cross when an ap- 
proaching train was_within a half a 
mile of the crossing did not necessari- 
ly limit such person’s rights to those 
of a trespasser notwithstanding the 
provision of Public Works Act (1908) 
§ 191 subs 2, that the public right of 
way shall cease whenever any engine 
or carriage is approaching and with- 
in a distance of half a mile. Rex v. 
Broad, [1915] A. C. 1110. 

[c] Temporary walk prepared by 
railroad company.—That a railroad 
company intended, when it partly 
closed a_ street by authority of the 
city while it was excavating there- 
under, that the walk laid across it 
should only be used by its employees, 
did not. make others who might use 
it trespassers, unless its intention 
was communicated to the _ public. 
Galveston, etc., R. Co. v. Schuessler, 
56 Tex. Civ. A. 410, 120 SW 1147. 

66. Western Union Tel. COs ete 
Spencer, 24 Ga. A. 471, 101 SE 198; 
St. Louis Nat. Stock Yards yv. Bren- 
nan, 126 Ill. A. 601. 

67. Johnston y. Delano, 175 Iowa 
498, 154 NW 1018; Calwell v. Min- 
neapolis, etc., R. Co., 1388 Iowa 32, 115 
NW 605; Lodge v. Pittsburgh, etc., 
R. Co.,.248 Pa. 10, 89 A 790 

68. New York, etce., 
Kmetz, 193 Fed. 603, 
Louisville, ete., R. Co. Johnson, 201 
Ala. A. 611, 19 8 43; Dhexaat etc. R : 
Co. v. Ball, 38. Tex. Civ. A. 279, 85 SW 
456; St. Louis, etc., R. Co. v. Mat- 
thews, 34 Tex. Civ. A. 302, 79 SW 71. 

69. ‘Illinois Gent. R. Co. v. Beard, 
49 Ill. A..232; Conn v. Pennsylvania 
R. Co., 288 Pa. 494, 502, 186 A 779 
[cit Cyc]; DeVries v. Canadian Pac. 
R. Co., 26 Man. 156. 

70. Berube v. New York, ete, R. 
Co., 234 Mass. 415, 125 NE 629; Matze 
v. New York, etc., R. Co., 1 Hun 417, 
3 Thomps. & C. 513. And see cases 
supra § 1772 note 54. 


Ri Costow, 
jis CC “A715 


71. Hovius v. Cincinnati, ete. R. 
Co., 107 SW 214, 32 KyL 786. 
72. Persons using highway at 


crossing for purposes other than trav- 
el see infra § 2108. 

oul hole piles eeu etesuhy Gaunt 
Anderson, 85 Fed. 413, 29 CCA 235. 

Ala.—Southern R. Co. v. Crenshaw, 
136 Ala. 5738, 34. S 913. 

Til. —Sample v. Chicago, ete., R. Co., 
233 Ill. 564, 84 NE 6438; McGuire Vv. 
Chicago, etc., Re Coy 420) TSA Tas 

Ind.—Louisville, Suc: SR Comiive 
Head, 80 Ind. 117. See Leavitt v. Ter- 
ré; Haute; ‘ete. Ri Cos, <b. Inds Av s5iise 
31 NE 860, 32 NE 866 (space occu- 
pied by track is not entire crossing). 

Ky.—Louisville, ete., R. Co. v. Price, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the crossing is not a public crossing, one is not a’ 
trespasser who uses it either because of the railroad’s 
inducement or invitation®* or because of its permis- 
sion or implied license,®’ or, according to some cases, 
because of its long acquiescence in such use;*®* but 
according to other cases the mere fact that a jjumber 
of persons are in the habit of using a certain place 
as a crossing where there is no public right of passage 
in general does not confer upon a person so using it 
a status other than that of a trespasser®® or bare 
A person is not a trespasser in being 
on a track at a private crossing made by the com- 
pany under a contract with the owner of the sur- 
rounding land when the road was built, and through 
whom such person acquires land near the track.7)_ 

Extent of right to use crossing.’ 
a member of the public to use a public crossing ex- 
tends to every part of the crossing.’ 


7 


~§§ 1774-1775] 


that one has shortly before been a trespasser on rail- 
road property does not affect his right to use a pub- 
lie crossing or the duty of the railroad toward him,** 
nor, according to some eases, is the fact that the 
traveler intends subsequently to become a trespasser 


material in this econnection.7® 


69 Ill. 174; 


76 SW 8386, 25 KyL 10838. 

Mich.—Fehnrich v. MebHioko: Cent. 
R. Co., 87 Mich. 606, 49 NW 890. 

See ‘Conaty v. New York Cent., etec., 
R. Co., 164 Mass. 572, 42 NE 103 (hold- 
ing that the position of the injured 
person with respect to the center line 
of the street was immaterial as the 
law of the road requiring travelers 
and vehicles on meeting to turn to 
the right of the middle of the trav- 
eled part of the road does not apply in 
an action for injuries received in a 
collision of a vehicle with a locomo- 
tive at a highway crossing). 

[a] Thus (1) the traveler may 
eross in any direction—lengthwise, 
crosswise, or in any other way. Sam- 
ple v. Chicago, etc., R. Co., 233 Ill. 
564, 84 NE 643. To same effect Fehn- 
rich v. Michigan Cent. R. Co., 87 Mich. 
606, 49 NW 890. (2) He may not only 
pass directly over the right of way, 
but he may also pass from one side 
of the highway to the other, using 
the right of way of the railroad com- 
pany for that purpose. Baltimore, 
etc., R. Co. v. Anderson, 85 Fed. 413, 
29 CCA 235; McGuire v. Chicago, etc., 
wueeO., 220 Tie As Tit. (3) A person 
has a right to cross a railroad at a 
crossing anywhere within the high- 
way even if a footwalk has been made 
across the railroad. Louisville, etc., 
R. Co. v. Head, 80 Ind. 117. (4) The 
fact that the person injured was walk- 
ing diagonally over the crossing ‘does 
not make him a trespasser. Louis- 


ville. etc., R. Co. v. Price, 76 SW 836, 
25 KyL 1033. 
74. U. S.-—Chicago, etc., R. Co. v. 


Talbot, 299 Fed. 945. 

Ark.—Chicago, etc., R. Co. v. Batsel, 
100 Ark. 526, 140 SW 726. 

Ill.—Rowden v. Chicago, etc., R. Co., 
159 Til. A. 203; Chicago, etc., R. Co. v. 
Sample, 138 Ill. A. 95 [aff 233 Il. 564, 
84 NE 643]. See McGuire v. Chicago, 
éte., R. Co.,.120 Tl]. A. 111. 

Minn.— Monahan v. Chicago, etc., R. 
Co.. 88 Minn. 325, 92 NW 1115. 

W. Va.-—Bowles v. Chesapeake, etce., 
15% Co., 61 W. Va. 272, 57 SE 131. 

Person crossing from right of way 
upon highway as trespasser general- 
ly see infra § 2108. 

75. Torrance v. Pryor, (Mo.) 210 
SW 430. 

Persons passing from highway to 
right of way see infra § 2108. 

76. U. S+—Texas, etc., R. Co. v. 
Cody. 166. U. S. 606, 17 SCt 703, 41 L. 
ed; 1132 [aff 67 Fed. Wt 4CC A 310: 
Continental Impr. Co. v. Stead, 95 U. 
S. 161, 24 L. ed. 403: Delaware, etc., 
R. Co. v. Rebmann, 285 Fed. 317; U.S. 
Director Gen. of Railroads of Zan- 
zinger, 269 Fed. 552; Dernberger v. 
Baltimore, ete., R. Co., 234 Fed. 405 
[aff 2438 Fed. 21, 155 CCA 551]; Balti- 
more. etc., R. Co. v. Anderson, 85 Fed. 


413, 29 CCA 235. 
Ala.—Davis V. Smitherman, 209 Ala. 
244, 96 S 208; Louisville, ete., R. Co. 


Vv. Loyd, 186 Ala. 119, 65 S 153; Mem- 
phis, etc.,, R. Co. v. Martin, 117 Ala. 
367, 23 S 231. 

Colo.—Nichols v. eee: ete., RB. 
Co.. 44 Colo. 501, 98 P 808 

Fja.— Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Hawaii.—Andrade v. Oahu R., etc., 
Co., 27 Hawaii 381. 

Tda:—Fleenor v. Oregon Short Line 
ineco:, 16 Ida. 781; 102 °P 897: 

Ill.—Tllinois Cent. R. Co. v. Benton, 
Indianapolis, ete., R. Co. 
v. Stables, 62 Til. 313; McGuire v. Chi- 
cago, etc., R. Co., 120 Ill. A. 111. 

Ind Louisville, CUCa eta COs rN: 
Schmidt, 147 Ind. 638, 46 NE 344; 
Pennsylvania COV: Krick, 47 Ind. 368: 
Vandalia R. Co. v. McMains, 42 Ind, A. 
532, 85 NE 1038; peices v. Jefferson- 
ville, etc., R. Co., Wils. 295. 
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[§ 1775] 3. Mutual Rights and Duties—a. At 
Public Crossings. 
duties of the public and a railroad company at a 


As a general rule the rights and 


are mutual and reciproeal,*® and 


they are charged with the mutual duty of exercising 


due care to avoid inflicting or receiving injury,?7 


Ky.—Harvey v. Illinois Cent. R. Co. 
159 Ky. 492, 167 SW 875; Cox v. Ili- 
nois Cent. R. Co., 142 Ky. 478, 1384 SwW 
911, 82 LRANS 831; Louisville, etc., 
R. Co. v. Goetz, 79 Ky. 442, 42 "AmR 
227; Chesapeake, ete., R. Co. v. Rid- 
dle, 72 SW 22, 24 Kyl 1687. 

Me.—Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261. 

Minn.—K lotz vy. Winona, etc., R. Co., 
68 Minn. 341, 71 NW 257. 

Mo.—Jackson v. Southwest Mis- 


souri R. Co., 189 SW 381; Esler v. 
i ag R. Co., 109 Mo. A. 580, 883 SW 
Nebr.—Riley v. Pac. R. 


Missouri 
Co., 69 Nebr. 82, 95 NW 20. 
Nev.—Cohen vy. Eureka, etc., R. Co., 
14 Nev. 376. 

N. C.—Coleman v. Atlantic Coast 
Line R. Co., 153) N.C. 322, 69 SH 251; 
Duffy v. Atlantic, etc., R. Co., 144 N. 
C. 26, 56 SE 557; Norton v. North 
meat R. Coz, 122 N. C..910,. 29 Sm 

Oh.—Pittsburgh,  etc., 
Maurer, 21 Oh. St. 421. 

Okl.—Missouri, ete., R. Co. v. Hor- 
toh, 28 Okl. 815, 119,.P 233. 

Or.—Emmons v. Southern Paeaco; 
SOT 265 5400 ooo. 

Pa.—Pittsburg, etc.,, R. Ge, v. Dunn, 
56 Pa. 280; North Pennsylvania R. Co, 
v. Heileman, 49 Pa. 60, 88 AmD 482. 

Porto Rico.—Dominguez v. Porto 
Rico R., etc., Co., 19 Porto Rico 1034. 

S. C._Batson Vv. Greenville, ete., R. 
Coz, 95). Ss C.. 206) %8- SB) 835. 

Ss, D.—-Bergeron v. Minneapolis, etc., 
Rs, Con .sGis. D: 458, 2159) NOW bt, 53 
[quot Cye]. 

Tex.—Gulf, ete., R. Co. v. Smith, 87 
Tex. 348, 28 SW 520; Louisiana R., 


Ret Cosl tvs 


ete;;, Ga: Vi Loudermilk, (Civ. A.) 13 
Sw (2d) 824; International ete., RR. 
Co. v. Glover, (Civ. A.) 88 SW 515; St. 


Louis Southwestern R. Co. v. Mat- 
thews, 34 Tex. Civ. A. 302, 79 SW 71; 


Gulf, ete., R. Co. v. Younger, 10 Tex. 
Civ. A. 141, 29 SW 948; Missouri, 
ete, Ro Co. wv. (Cox, (Give A;)> 27% Sw 


1050. 
Utah.—Olsen v. Oregon Short Line, 
een Re Co., 09) Utahnei 29), 882P. 623. 
he: —Gallagher v. Montpelier, etc., 
ae Co., 100 Vt. 299, 137 A 207, 52 ALR 


Va.—Southern R. Co. v. Torian, 95 
Va. 453, 28 SE 569. 

W. Va.—Bowles v. Chesapeake, etc., 
R. Co., 61 W. Va. 272, 57 SE 131; Berke- 
ley v. Chesavneake, etc., R. Co., 43 W. 
A 11, 26 SE 349. See St. Louis, etce., 

Co. v. Tucka, 95 Ark. 190, 129 SW 
Bi (neither the public nor a railway 
company has the right to interfere 
with a proper use of a public crossing 
by the other). 

ja] Exercise of right with due re- 
care to rights of other.—The right to 
use the crossing must be exercised 
so as to subject the other to as little 
inconvenience as is practicable under 
the circumstances. Harvey v. Illinois 
Cent. R. Co., 159 Ky. 492, 167 SW 875. 

77 eho OXAS Me CLC. a Eve (CO, Vis 
Cody, 166 U. S. 606, 17 SCt 703, 41 L. 
ed. 1132 [aff 67 Fed. yi Cccsé 3101; 
Northern Pac. R. Co. v. Tracy, 191 
Fed. 15, 111 CCA 557; Tucker v. Dun- 
ean, 9 Fed. 867,:4 Woods 652. 

Ala.—Southern R. Co. v. Crenshaw, 
136 Ala. 573, 34 S 913; Louisville, etc., 
RieCov vv: Webb, 97 Ala. 308, 12 S$ 374: 

Colo. —Colorado, etc. oa Couey. 
Chiles, 50 Colo. 191, 114 P 661; Nichols 
v. Chicago, etc., R. 'Co., 44 Colo. 501, 98 
P 808. 

Del.—Philadelphia, etc., R. Co. 
Buchanan, 25 Del. 202, 78 A 776 [aff 24 
Del. 88, 15 A 872]; Queen Anne’s R. 
Cole Reed, 21 Del. 226, 59 A 860, 119 
AmSR 301. 

Fla.—Atlantic Coast Line R. Co. v. 


Watkins, 97 Fla. 350, 121 S 95; South- 
Mace R. Co. v. Mann, 91 Fla. 948, 108 S 
Hawaii.—Andrade v. Oahu R. Co., 
27 Hawaii 381. 
Ida,—Fleenor vy. Oregon Short Line 
R. Co., 16 Ida. 781, 102 P 897. 
Ill.—Illinois Cent. R. Co. v. Benton, 
69 Ill. 174; Galena, ete., R. Co. v. Dill, 


22 Til. 264; Chicago, etc., R., (Co. “yv. 
Still, 19 Tl. 499, 71 AmD 236; La- 
marre v. Cleveland, ete., R. Co., 217 


Til. A., 2963": Chicago, ete, Re aCownve 
Barber, 15 Ill. A. 630. 

Ind,—Louisville, ete. R. Co. v. 
Sehmidt, 147 Ind. 6388, 46 NE 344; 
Indianapolis, ete., R. Co. v. MeLin, 82 
Ind. 435; Pennsylvania Co. v. Krick F 
47 Ind. 368; Toledo, etc., R. Co. v. 
Goddard, 25 ‘Ind. 185; Henry v. Hack, 
53 Ind. A. 47, 100 NE 116; Lake Erie, 
etc., R. Co. v. Moore, 51 Ind. A. 110, 
ot NE 203; Vandalia R. Co. v. Mc- 
Mains, 42 Ind. A. 532, 85 NE 1038; 
Lake Shore, etc., R. Co. v. Brown, 41 
Ind. A. 435, 84 NE 25; Hurley v. Jef- 
fersonville, etc., R. Co., Wils. 295. 

Towa.—Dombrenos v. Chicago, ete., 
R. Co., 174 NW 596. 

Kan. —Leavenworth, ete., R. Co. v. 
Rice, 10 Kan. 426 

Ky.—Louisville, Ree Ny Sal Sloe re 
Fleet, 220 Ky. 402, 295 Sw 458; Louis- 
ville, etc.. R. Co. v. Schuester, 183 Ky. 
504, 209 SW 542, 4 ALR 1344: South- 
ern R. Co. v. Winchester, 127 Ky. 144, 
105 SW 167, 32 KyL 19; Louisville, 
etc., Re Co. v. Cummins, 111 Ky. 3338, 
68 SW 594, 23 KyL 681; Cincinnati, 
etc., R. Co. v. Champ, 104 SW 988, 81 
KvL 1054; Chesaneake. ete... R. Co. v. 
Riddle, 72 SW 22, 24 KyL 1687. © 

Me.—Whitney v. Maine Cent. R. Co., 
69 Me. 208. 

mercitck ee v. Healey, 139 Md. 86, 
114 A 6938; United R., etce., 
Crain, 123 ‘Md. 332, 91 iM 405; 


more, etc., R. Co. v. Owings, 65 Md. 
502, 5 A 329. 

Mass.—Shaw v. Boston, etc., R. Co., 
8 Gray 45. 


Minn.—Gowan v. McAdoo, 143 Minn, 
227, 173 NW 440. 

Mo. —Lang v. Missouri Pac. R. Co., 
115 Mo. A. 489, 91 SW 1012; Esler v. 
Wabash R. Co., 109 Mo. A. 580, 88 SW 
73. 


Nebr.—Williams v. Chicago, ete., 
Co., 78 Nebr. 695, 111 NW 596. 14 Rk 
NS 1124; 78 Nebr. nets 113 NW 791; 
Riley v. Missouri Pac. RR, Cos 69 Nebr. 
82, 95 NW 20; Chicago, ‘etc., IRe; Conve 
Roberts, 3 Nebr. (Unoff.) 425, 91 NW 
707. 

N. J.—Rafferty v. Erie R. Co., 66 
N. J. L. 444, 49 A 456. 

ING Y.—Grippen v. New York Cent... 
R. Co., 40 N. Y. 34. 

Oh.-Pittsburgh, etc. nae CO. ave 
Maurer, 21 Oh. St. 421; Cleveland, 
etc., R. Co. v. Terry, 8 Oh. St. 570. 

Or.—Emmons vy. Southern Pac. Co., 
97 Or. 268, 191 P 333; Robison v. Ore- 
gon-Washington R., etce., Co., 90 Or. 
490,176 P 594. 

S. C_—Edwards v. Southern R. Co., 
63 S. C. 271, 41 SE 458. 

Tex.—San Antonio, ete., R. Co. v. 
Singletary, (Civ. A.) 251 SW 325; In- 
ternational. ete., R. Co. v. Glover, 
(Civ. A.) 88 SW 515; Gulf, ete., R. Co. 
v. Younger, 19 Tex. Civ. A. 141, 29 Sw 
yee Missouri, ete., R. Co. v. Cox, (Civ. 

A.) 27 SW 1050; Texas, etc., R. Co. v. 
Howard, 2 Tex. Unrep. Cas. 429. 

Utah. "Cottam v. Oregon Short Line 
R. Co., 55 Utah 330, 187 P 827; Short- 
ino v. Salt Lake, etc., R. Co., 52 Utah 
476, 174 P 860; Olsen v. Oregon Short 
Line, ete., R. Co., 9 Utah-129, 33 P 
623. 

Va. Southern) RK. Con Nive 
proug’h, 107 Va. 733, 60 SE 58. 

WwW. Va.—Berkeley v. Chesapeake, 


Hans- 
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including a careful lookout for danger.7® 
gree of diligence to be used on either side is such as 
a prudent person would exercise under the circum- 
stances at the particular time and crossing in en- 
deavoring to perform his duty,*® and in general no 
greater care is required of one than of the other.*° 
The duty of each is to use reasonable*! or ordinary*? 


care commensurate with the risk 
volved,®* as where the situation is 


etc., R. Co.; 438 W. Va. 11, 26 SE 349. 

[a] Thus the traveler’s duty to 
anticipate that the railroad may not 
Zive statutory signals and the rail- 
road’s duty to anticipate that the 
traveler will not hear or regard 
signals given, and to keep reasonable 
watch for such instances, are recipro- 
cal. Jackson v. Southwest Missouri 
R. Co., 189 SW 381 [aff 171 Mo. A. 430, 
156 SW_ 1005]. 

[b] Notice or knowledge.—The 
railroad company and persons cross- 
ing its tracks are charged not only 
with actual notice but with such 
knowledge as might be acquired by 
the exercise of ordinary care. Henry 
v. Hack, 53 Ind. A. 47, 100 NE 116. 

[ec] That train which causes colli- 
sion is extra does not relieve either 
party from the duty of exercising due 
eare. Carlson v. Chicago, etc., R. Co., 
96 Minn. 504, 105 NW 555, 113 AmSR 
655. 4 LRANS 349. : 

Effect of contributory negligence 
see infra §§ 1927-1939. 

78. U.S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed. 403; Mor- 
ris v. Chicago, etc., RM; COs, 26 Fed. 22. 

La.—Perrin vy. New Orleans Ter- 


minal Co., 140 La. 818, 74 S 160. 
N. G— Cooper v. North Carolina R. 
€o.,;. 140 N.C: 209, 52 SH 932, 3 LRA 


NS 391. 

Ok].—Missouri, ete., R. Co. v. Hor- 
ton, 28 Okl. 815, 119 P 233 

3. C.—Chisholm v. Seaboard Air 
oo Co, Lat Si) C2394, 114 Sik 500. 

Ss. D.—Bergeron Vv. Minneapolis, etec., 
RaiOOs con oon. 458,159 INW 515 53 
{quot Cye]. 

Va.—Southern R. Co..- v. 
brough, 107 Va. 733, 60 SE 58 

And see cases supra this note. 

Duty of: 

Railroad to keep careful lookout see 

infra § 1816. 

Traveler to stop, joe and. listen see 

infra §§ 1879-19 

YER AOS Be nese: etein Ry "Coy ay. 
Cody, 166. U.S. 606; 17. S@t_703) 41 <L. 
ed. 1132 [aff 67 Fed. 71, 14 CCA eae 
Continental Impr. Co. v. Stead, 95 U. 

S. 161, 24 L. ed. 408; Morris v. Chi- 
cago. etc.. R. Co., 26 Fed. 22. 

Ark.—Kansas City Southern R. Co. 
v. Drew, 103 Ark. 374, 147 SW 50. 

Hawaii.—Andrade v. Oahu R., etc., 
Co.. 27 Hawaii 381. 

Ky.—Louisville, etc., R. -Co. v. Cum- 
mins, 111 Ky. 333, 63 SW 594, 23 KyL 
681; Chesapeake, etc., R. Co. v. Rid- 
dle, 72 SW 22, 24 KyL 1687. 

La.—Perrin v. New Orleans Ter- 


Hans- 


minal Co., 140 La. 818, 74 S 160. 
Mass. mn Eee COl 
8 Gray 45. 


N. C.-—Cooper v. North Carolina ‘R. 
Co., 140 N. C. 209, 52 SE 932, 3 LRANS 
391. 6 AnnCas 71. 

R. Co. v. Hor- 


Ok1.—Missouri, etc., 


ton, 28 Okl. 815, 119 P 233. 
S. D.—Bergeron v. Minneapolis, etc., 
RE Const S.) Da 45836 159 2NIWe 515 3 


[quot Cye]. 

Tex.—Gulf; ete, R. Col v. Smith, 87 
Tex. 848, 28 SW 520; International, 
etc., R. Co. v. Glover, (Civ. A.) 88 SW 
515; Texas, ete., R. Co. v. Howard, 2 
Tex. Unrep. Cas. § 429. 

See also cases supra notes 76-79. 

Contributory negligence of traveler 
see infra S. 1855 et seq. 

80. U. CHO. sinenn (Grown aie 
Cody, 166 0 S. 606, 17 SCt 708, A halas 

ed. 1132 [aff 67 Fed. 71, 14 ore 310]; 
Continental Impr. Co. v. Stead, 95 
Wr Shale 240, ed. 240350 -UsSe Dig 
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The de- 
is required.®® 


and danger in- 
more than ordi- 


rector Gen. of Railroads v. Zanzinger, 
269 Hed. 552. 


Colo.—Nichols v. Chicago, etec., R. 
Co., 44 Colo. 501, 98 P 808. 
i j etc:, JR eCon ey. 


Buchanan, 25 Del. 202, 78.A 776 [aff 
24 Del. 83, 75 A 872]; Queen Anne’s 
R. Co. v.. Reed, 21 Del. 226, 59 A 860, 
119-AmSR 301. 

Hawaii.—Andrade vy. Oahu R. Co., 
27 Hawaii 381. 

N. J:—Morris v. Atlantic City R. 
Coy 100 N.. J. L.. 328, 126) A 295: 

N. C.—Norton vy. North Carolina R. 
Co., 122 N. C..910, 29 SE 886. But see 
Johnson vy. Seaboard Air Line R. COs, 
163 N. C. 431, 79 SE 690, AnnCas1915A 
598 (where the court said that a great- 
er degree of vigilance is required of a 
traveler approaching a railroad cross- 
ing than is required of employees of 
the company who are engaged in the 
performance of their duties). 

O Gte., ak, Con va Hor- 
ton, 28 Okl. 815, 119 P 233. 

See Central Military Mra keeey:  COp Vis 
Rockafellow, 17 IJ]. 541 (the care and 
liability of the railroad company will 
correspond with that of all others 
passing and doing business on the 
crossing). 

[a] Traveler must use at least as 
much care to avoid injury as trainmen 
should use to avoid hitting him. At- 
lantic Coast Line R. Co. v. Watkins, 
97 Fla. 350, 121 S 95; Lake Shore, etc., 
R. Co. v. Brown, 41 Ind. A. 435, 84 NE 
25; Sohl:v. Chicago, ete:, R. Co., 183 
Towa 616, 167 NW 529; Louisville, 
etc., R. Co. v. Schuester, 183 Ky. 504, 
209 SW 542, 4 ALR 1344 

81. Dombrenos v. Chicago, etc., R. 
Co., (lowa) 174. NW 596. 

82. Kansas City Southern R. Co. 
v. Drew, 103 Arks 374,147 SW 50; 
ELUPt ay. Yazoo, ete., R. Co., 140 Tenn. 
623, 205 SW 437; Southern Tract. Co. 
v. Owens, (Tex. "Civ. A.) 198 SW 150. 

83. Del.—Philadelphia, ete., R. Co. 
v. Buchanan, 25 Del. 202, 78 A 776; 
Queen Anne’s R. Co. v. Reed, 21 Del. 
226. 59 A860, 119 AmSR 301. 

Fla.—Atlantic Coast Line R. Co 
Weir, 63 Fla. 69, 74, 58 S 641, 41 LRA 
NS 307, AnnCasi914A 126. 


Hawaii.—Andrade v. Oahu R., -ete., 
Co., 27 Hawaii 381. 
nd.—lLake Shore, etc., R. Co. v. 
Brown, 41 Ind. A. 485, 84 NE 25. 
Ky.—-Cincinnati, ‘ ete., (Rae. @Co. va 
Champ, 104 SwW 988, 31 Kyl 1054. 
Nebr.—Chicago, ete., Co. v. Rob- 
(Unoff.) “an 91 NW 707. 


erts, at Nebr. 

N. Y¥.—Johnson v. Hudson River R. 
Co. 20) NAY. 6b i Amp: sich Patt 13 
N. Y. Super. 6331; Kulp Transp. Lines 
v. Hrie R. Co., 132 Misc. 821, 230 NYS 


490. 
N. C.—Johnson v. Seaboard Air 
163 -N. C. €81,'79 SE 690, 


Line R. Co., 
AnnCasl915A 598. 

See Chicago, ete., R. Co. v. Barber, 
15 Ill. A. 680 (degree of care propor- 
tionate to the known character of the 
crossing); Chisolm vy. Seaboard Air 
Line Re Co; 121 S.C. 394, 114 SE 500 
(the degree of vigilance required is 
in proportion to the known risk). 
And see cases supra note 79. 

[a] All railroad crossings are 
hazardous and call for the exercise of 
great care both on the part of the 
railroad company and users of the 
highway. Lenning v. Des Moines, 
etc., R. Co., (Iowa) 227 NW 828. 

[b] Where unusual danger de- 
mands increased care, the traveler is 
just as much obligated to exercise 
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narily dangerous,** although only reasonable care 


Superior right of railroad company. While it ne: 
been laid down that the rights of the publie and the 
rights of the railroad company are equal®® and that 
neither. has an exclusive right to occupy the cross-— 
ing,*? these rules are subject to the qualification 
that, by reason of the character-and momentum of a 
railroad train and the requirements of public travel 


increased care ad is the railroad. 
Louisville, ete., R. Co. v. Schuester, 
183 Ky. 504, 209 SW.542, 4 ALR 1344. . 

84 U.S.—Tucker v. Duncan, 9 Fed. 
867, 4 Woods 652. 

Del. —Philadelphia, etc., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776 [aft 
24 Del. 83, 75 A 872]; Welch v. Balti- 
more, etc., R. Co., 23 Del. 140, 76 A 
50; Queen Anne’s R. Co. v. Reed, 21 
Del. 226, 59 A 860, 119 AmSR 301; 
Knopf v. Philadelphia, etc., R. Co., 
18 Del. 392, 46 A 747. 

Iowa.—Dombrenos v. Chicago, ete., 
R. Co., 174 NW 596. 

Ky.—Louisville, ete., R. Co. v. Cum- 
rea 111 Ky. 333, 63 SW 594, 23 KyL 


Md.—United R., pve Co... Va, Crain, 

123 Md. 332, 91 A 405. 

Minn.—Hendrickson Vv. Great 
Northern R. Co., 49 Minn. aa 51 NW 
1044, 32 AmSR 540, 16 LRA 261 

N. C.—Johnson v. Seaboard Air Line 
R. Co., 163 N. C. 431, 79 SE 690, Ann 
Casl915A 598. 

Va.—Southern R. Co. v. 
brough, 107 Va. 733, 60 SE 58. 

85. Dombrenos v. Chicago, ete., R. 
Co., (lowa) 174 NW 596. 

86. Ida.—Fleenor v. Oregon Short 
Line R. Co., 16 Ida. 781, 102 P 897. 

Ind.—Evansville, ete., Ria Costtive 
Berndt, 172 Ind. 697, 88 NE 612; 
Louisville, ete., R. Co. v. Schmidt, 147 
Ind. 638, 46 NE 344; Evansville, etc., 
R. Co. v. Hoffman, 56 Ind: A. 530, 105 
NE 788; Virgin v. Lake Wrie. ete., R. 
Co., 55 Ind. A. 216, 101 NE 500. 

Iowa.—Dombrenos v. Chicago, ete., 
R. Co., 174 NW 596; Gray v. Chicago, 
etc., R. Co., 160 Iowa 1, 1389 NW 934. 

Mo.—Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW.777. 

Mont.— Walters v. Chicago, ete., R. 
a 47 Mont. 501, 133 P 357, 46 LRANS 


Hans- 


N. H.—Girard v. Boston, ete, R. 
See 78 N. H. 406, 100 A 1057. fe 


. J.—Morris v. Atlantic City 
Co5-10O WN. JG. 3285 126 TAS 295: 

N. C.—Redmon v. Southern R. Co., 
195 N. C. 764, 143 SE 829; Johnson v. 
Seaboard Air’ Line R. Co., 163 N. C. 
431, 79 SE 690, AnnCas1915A 598. 

Tex.—Gulf, ete., R. Co. v. Smith, 
87 Tex. 348, 28 SW 520; San Antonio, 
etc., R. Co. v. Singletary, (Civ. <A.) 
251 SW 325; Galveston-Houston Elec- 
tric: RCo. vie, Patella (Civ. As) 222 
SW 615. But see Houston, ete., R. 
Co. v. Carson, 66 Tex. 345, 1 SW 107 
[quot Missouri, etc., R. Co. v. Reyn- 
olds, (Civ.:A.) 136 SW 279] (where 
the court said that the right of a rail- 
way company to run its trains across 
a street is subordinate to the public 
right of ordinary travel). 

See Galena, ete., R. Co. v. Dill, 22 
Ill. 264 (holding that neither party 
has a superior right except as it re- ~ 
sults from the difficulties and neces- 
sities of the case); Taylor v. Vicks- 
burg; ete. R. Co.,.123 La. 768) 49.8 
518 (each has right to pass at cross- 
ing); Kunz v. Oregon R. Co., 51 Or. 
191, ‘93 P 141, 94 P 504 (traveler has 
right to use crossing). And see cases 
supra note 76. 

87. Central of Georgia R. Co. v. 
Chambers, 183 Ala. 155, 62 S 724; 
Hvansville, etc., R. Co. v. Hoffman, 56 
Ind. A. 530, 105 NE 788; Ham vy. 
Maine Cent. R. Co., 121 Me. LL, eas 
A 261; Gallagher v. Montpelier, etc., 
vite 100 Vt. 299, 1387 A 207, 52 ALR 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1775] 


by means thereof, a moving train is entitled to the 
preference and right of way,°* provided that rea- 
sonable and timely warning of its approach is given,®?® 
and reasonable care is used to avoid a collision.®°® 
This rule of precedence is recognized by some stat- 
But this right of precedence does not im- 
pose upon travelers the whole duty of avoiding colli- 


utes.°+ 


88. U. S.—Continental Imp. Co. v. 
Stead, 95 U.S. 1, 24 L, ed. 403; 
Delawar CRCtG ce CO. Lv. ‘Rebmann, 


285 Fed. 317: U. S. Director Gen. of 
Railroads v. Zanzinger, 269 Fed. 552; 
Dernberger v. Baltimore, ete., R. Co., 
234 Fed. 405 [aff 243 Fed. 21, 155 CCA 
551]; Emens v. Lehigh Valley R. Co., 
223 Fed. 810; Morris v. Chicago, etc., 
R. Co., 26 Fed. 22. See Kansas City, 
etc., Ri Co ve Shoemaker, 245 Fed. 
a Late CCA, 443,249 Fed. 458, 161 
CCA 416 (the driver of a railway 
motor car has the right of way at a 
highway crossing over an automobile 
on the highway). 

Ala.—Davis  v. 209 
Ala. 244, 96 S 208. 

Colo.—Nichols v. Chicago, etc.,, R. 
Co., 44 Colo. 501, 98 P 808. 

Del.— Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66; Queen Anne’s 
R. Co. v. Reed, 21 Del. 226, 59 A 860, 
119 AmSR 301; gle v. Philadelphia, 
ete; BH. Co., 8 Del. 267. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Hawaii.—Andrade v. Oahu, ete., R. 
Co., 27 Hawaii 381. 

‘Ida.—Fleenor v. Oregon Short Line 
m. Co:, 16 Ida. 781, 102 P 897. 

Ti].— Illinois Cent. R. Co. v. Larson, 
152 Ill. 326, 38 NE 784. See Lamarre 
Weaucreveland,’ ete., R.-Co.,, 217 Til. A. 
296 (where it was said that it is the 
duty of the traveler to leave the 
tracks when his presence there serves 
to impede the passage of the cars). 

Ind.—Evansville, ete, R. Co. v. 
Berndt, 172 Ind. 697, 88 NE 612; Lake 
Brie, ete., R. Co. v. Sams, 73 ind. A. 
397, 127 NE 566; Evansville, ete., R. 
Co. v. Hoffman, 56 Ind. A. 530, 105 
a 788; Virgin v. Lake Erie, etc., R. 

55 Ind. A. 216, 101 NE 500; Lake 
Rene ete. Rk. Co. v. Myers, 52 Ind. 
A, 59, 98 NE 654, 100 NE 313; Snow 
v. Indianapolis, ete., RB uCo., 47 Ind. 
A. 189. 93 NE 1089. 

Iowa.—Lenning v. Des Moines, etc., 
R. Co., 227 NW 828. 

Ky.—Harvey v. Illinois Central R. 
Co., 159 Ky. 492, 167 SW 875. 

Me.—Ham v. Maine Cent. R. Co., 
121 Me. 171, 116 A 261; Allen v. Bos- 
ton, etc., R. Co., 94 Me. 402, 47 A 917 
(holding that such rule does not apply 
to a train standing near the cross- 
ing); 
Me. 85. 

Md.—Klein v. United R., etc., Co., 
152 Md. 492, 137 A 306; Pennsylvania 
R. Co. v. Yingling, 148 Md. 169, 129 A 
36, 41 ALR 398; United R., etc., Co. 
v. Crain, 123 Md. 332, 91 A 405. 

Mass.—Gannett .v. Boston, ete., R. 
Co:, 238 Mass. 125, 130. NE 183; 
Granger v. Boston, ete., R. Co., 146 
Mass. 276, 15 NE 619. 

Mich.—Phinney v. Detroit United R. 
Co., 232 Mich. 399, 205 NW 124. 

Minn.—Gowan v. McAdoo, 143 Minn. 
227, 173 NW 440; St. Paul Southern 
Electric R. Co. v. Flanagan, 138 Minn. 
123, 164 NW 584; Hendrickson v. 
Great Northern R. Co., 49 Minn. 245, 


Smitherman, 


a 1044, 32 AmSR 540, 16 LRA 


Miss.—Alabama, ete; R. Co. v. 
Lowe, 73 Miss. 203, 19 S 96. But see 
Pascagoula St. R., etc., Co. v. Mc- 
Eachern, 109 Miss. "380, 69 $ 185 (Gina 
case in which it did not appear 
whether or not a train operated by 
electricity was running on a private 
right of way the view was expressed 
that, where an automobile approaches 
a crossing at the same time that an 
electric car is coming, if either the 
driver or the motorman sees that the 
other intends to cross first he must 
stop, if necessary, to prevent a col- 
lision). 


Lesan v. Maine Cent. R. Co., 77° 


RAILROADS 


sions.®? 


Mo.—Jackson v. Southwest Mis- 
souri R. Co., 189 SW 381. 

Nebr.—Riley v. Missouri Pac. R. Co., 
69 Nebr. 82, 95 NW 20; Chicago, etc., 
R. Co. v. Roberts, 3 Nebr. (Unoff.) 


425, 91 NW 707. 
N. v. Hines, 81 N. H, 


H.—Morier 
48, 122 A 330. 

N. J. —Rafferty v. Erie R. Co., 66 N. 
Je a: Piet 49 A 456. 

N. ¥.—Warner v. New York Cent. 
R. Co., 44 N. Y. 465 [rev 45 Barb. 299]; 
Caledonian Ins. Co. v. Erie R. ‘@or, 
219 App. Div. 685, 688, 220 NYS 705 
[cit Cye]; “Kulp Transp, Lines-—yv. 
Brie R. Co., 132 Misc. 821, 230 NYS 
490; Winslow v. Boston, etc., R. Co., 
DTN YASt? Bad 

N. C.—Johnson v. Seaboard Air 
Line R. Co., 163 N. C. 431,79 SE 690, 
AnnCasi915A 598; Coleman v. At- 
lantic Coast Line R. Co., 153 N. C. 322, 
69 SE 251; Duffy v. Atlantic, etc., R. 
Co., 144 N. C. 26, 56 SE 557; Norton 
Ve-zNoOrth Carolina sRe Co:, «b22> NaC. 
910, 29-SH 886. But see Dudley v. 
Atlantic Coast Line R. Co., 180 N. C. 
34, 103 SE 905 (holding that, in an 
action for damage to an automobile at 
a railroad crossing, it was not error 
to refuse a requested instruction that 
those going upon the crossing should 
recognize the prior right of the rail- 
road company to use the crossing in 
the operation of its business). 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Balti- 
more, ete., R. Co. Vv. Kately, 30 ©. CAs 
97 (recognizing rule). 

Or.—Emmons v. Southern Pac. Co., 
97 Or, 263, 191 P 3335) Olds v. Hines, 
95 Or. 580, 187 P 586, 188 P 716; Robi- 
son v. Ore.-Washington R., etc., Co., 
90 Or. 490, 176 P 594; Kunz v. Oregon 
R. Co., 93 P ¥41, 94 PB 504: 

Tex.—San Antonio, ete., R. Co. v. 
Singletary, (Civ. A.) 251. SW 325; 
Baker v. Collins, (Civ. A.) 199 SW 
519. See Southern Tract. Co. v. Kirk- 
sey, (Civ. A.) 222 SW 702 (where an 
assignment of error to a charge that 
travelers on a public highway inter- 
sected by an electric railway do not 
have equal rights at a crossing with 
the railway company was sustained). 
But see Texas, etc., R. Co. v. Huber, 
(Civ. A.) 95 SW 568 (holding that re- 
quest to charge that engine had 
precedence over citizens in the street 
through which it was being moved 
was properly refused). 

Utah.—wWilson v. Southern Pac. Co., 
13 Utah 352, 44 P 1040, 57 AmSR 766; 
Olsen v. Oregon Short ‘Line, etce., R. 
Co., 9 Utah 129, 33 P 623 

Va. —Southern Rw eo: Vv. Torian, 95 
Va. 453, 28 SE 569. 


Ww J : 
er Co., 84 W. Va. 16, 99 SE 180; Berke- 
ley v. Chesapeake, etc., R. Co., 48 W. 
Va. 11, 26 SE 349. ’ 

fa] Reason for rule.—‘While the 
railroad has generally the priority of 
right of way, that priority depends, 
not on a superior right, but solely up- 
on the principle of equality as applied 
to the nature of the public service it 
performs and the character of the ma- 
chinery and appliances necessary to 
its prosecution.” Jackson v. South- 
west Missouri R. Co., (Mo.) 189 SW 
381, 383. 

Tb] Assumption as to surrender of 
right of way.—An automobile driver 
could not assume that railroad opera- 
tives would surrender the right of 
way and permit him. to cross first. 
Klein v. United R., ete., Co., 152 Md. 
492, 137 A 306. 

[ce] Motor vehicle and train.—(1) 
The rule applies in the case of a col- 
lision between a motor vehicle and a 
train. Lake Hrie, etc., R. Co. v. Sams, 


[52 C.J.] 181 - 


So too the right to priority must yield to 
the convenience of travelers when in the operation 
of a train it is not necessary that the operator should 
use the crossing,?® or when it becomes the operator’s 
duty to clear the crossing.°# 
at a publie erossing has no precedence over an ordi- 
nary traveler.®® 


So a standing train 


In such case the operator of the 


73 Ind. A. 397, 127 NE 566; Lenning 
v. Des Moines, ete., R. Co., (lowa) 227 
NW 828; Klein v. United R., ete., Co., 
152 Md. 492, 137 A 306; Morier v. 
Hines, 81 N. H. 48, 122 A 330; Kulp 
Transp. Lines v. Erie R. Co., 132 Misc. 
821, 230 NYS 490; Olds v. Hines, 95 
Or. 580, 187 P 586, 188 P 716; San An- 
tonio, ete., R. Co. v. Singletary, (Tex. 
Civ. A.) 251 SW 325. But see Ander- 
son v. U. S. Railroad Administration, 
193 Iowa 1041, 188 NW 826 (instruc- 
tion as to right of way properly re- 
fused). (2) Thus, as between an au- 
tomobile and an interurban car in an 
unincorporated village, the latter had 
the right of way. Morgan v. Rock- 
ford, ete, Ria Con. 25a AR aie 

{d] Trolley cars operated on tracks 
of steam railroad have the right of 
way over automobiles. Letzter v. 
Ocean Electric R. Co., 192 App. Div. 
114, 182 NYS 649. 

[e] Interurban line.—The rights 
of a traveler on a rural highway ata 
public grade crossing of an interurban 
railroad company are subordinate to 
those of the company, in that the lat- 
ter is accorded the priority of passage. 
Helvey v. Princeton Power Co., 84 W. 
Va. 16, 99 SE 180. 

89. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 124 L. ed. 403; 
Delaware, etc., R. Co. v. Rebmann, 285 
Fed. 317; U. S. Director Gen. of Rail- 
roads v. Zanzinger, 269.Fed. 552; 
Dernhberger v. Baltimore, ete., R. Co., 
234 Fed. 405 [aff 243 Fed. 21, 155 CCA- 
551]; Emens vy. Lehigh Valley R. Co., 
223 Fed. 810. 

Hawaii.—Andrade v. Oahu R., ete., 
Co., 27 Hawaii 381. 

Etede Get COL 


Vv. 
Berndt, 172 Ind. 697, 88 NE 612; In- 
dianapolis, ete Rs Co. Vv. McLin, 82 
Ind. 435; Lake Brie, ete.. R. Co. Vv. 
Sams, 73 Ind. A. 397, 127 NE 566; Vir- 
gin v. Lake Brie, etc., R. Co., 55 Ind. 
A. 216, 101 NE 500. 

Md.—United R., 
123 Md. 332, 91 A 

Mass. eee v. Boston, ete., BR. 
Co.. 146 Mass. 276, pe NE 619. 

N. ¥.—Warner v. New York, etc., R. 
Co., 44 N. Y. 465 [rev '45 Barb. 299]; 
Caledonia Ins. Co. v. Erie R. Co., 219 
App. Div. 685, 220 NYS 705. 

N. C.—Johnson v. Seaboard Air Line 
Ri Co., 163 N.-C..431, 79 SH. 690,, Ann 
Cas1915A 598; Coleman v. Atlantic 
Coast Line R. Co., 153 N. C. 322, 69 SE 
251; Norton v. North Carolina R. Co., 
122 N. C. 910, 29 SE 886. 

Or.—Kunz v. Oregon R. Co., 51 Or. 
191, 938 P 141, 94 P 504. 

Tex.—Louisiana Ris pete, (Coven 
Loudermilk, (Civ. A.) 12 Sw (2d) 824. 

Utah.—Olsen v. Oregon Short Line, 
etc., R. Co., 9 Utah 129, 33 P 623. 

And see cases supra note 88. 

Sufficiency of warning see infra § 
1818 et seq. 

90. Davis v. Smitherman, 209 Ala. 
244, 96 S 208; Weatherly v. Nashville, 
ete., R. Go. 166- Ala. 575, 51 S959 (per 
Mayfield, J.); Queen Anne’s R. Co, v. 
Reed, 21 Del. 226, 59 A 860, 119 AmSR 
301; United R., ete.. Co...v. Crain, 123 
Mad. 332, 91 A 405: Clements v. Atchi- 
son, etc., R...Co., 124 Ok!. 13, 253 P 496. 
And see cases supra note 88. 

91. ‘Rex’ v; Broad), “(i195 PA, ec, 
1110 (construing New Zealand Public 
Works Act, [1908] § 191 subs 2). 

92. Gowan v. McAdoo, 143 Minn. 
173 NW 440. 


paere Co. ye Crain; 


93. Har vey v. Illinois Cent. R. Co., 
159 Ky. 492, 167 SW 875. 

94, Harvey vy. Illinois Cent. R. Co., 
supra 

95. Allen v. Boston, ete., R. Co., 94 


Me. 402, 47 A 917; Williams v. Chica- 
go, etc., R. Co., 78 Nebr. 695, 701, 111 


182, (52 CI. 


railroad and the traveler are each bound to act with 
due regard for the other,®® although the right of a 
railroad company to block a crossing for a reasona- 
ble time is recognized.°* 

Reliance on other’s precautions. In the first in- 
stance each party in regulating his conduct may be 
governed by the belief or expectation that the other 
will exercise due care,®* to a limited or reasonable 
extent;®® but neither is relieved from the duty of 
watching the crossing to avoid accidents by the as- 
sumption that the other is doing his or its whole 
duty,! and failure of either to use such care will not 
justify the other in taking unnecessary risks, or re- 
lieve such other of the duty of exercising reasonable 
eare to avoid injury.” 

[§ 1776] b. At Places Not Public Crossings. 
Where a crossing at a place other than a puble street 
or highway is treated as a public crossing,® the rights 
and duties of the railroad company and the public 


thereat are substantially the same as at a public - 


crossing.* Thus there is the mutual duty of exer- 
cising care to avoid an accident.® Hach is required 
to.use the same degree of care,® and the care of each 
increases with the danger of the situation.? The 
care required is ordinary care.* So, in respect of 
a private crossing maintained for a particular pur- 


ae 596, 113 NW 791,14 LRANS 1224.| R. Co., 
6. 


Allen v. Boston cte.. R. Co: 94 
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152 Iowa 449, 132 
Gahagan v. Boston, 


ay + ee 


[§§ 1775-1778 


pose, the rights and duties of the railroad and of a 
person authorized to use the crossing are similar 
to those of the railroad and the publie at a public 
crossing.® Thus, in general, their rights are re- 
garded as equal!® subject to the right of precedence 
to which a moving train or car is entitled,t* and 
in general the rights of each must be exercised with 
reasonable regard to the consistent rights of the oth- 
er.12. But there is authority for the view that the 
rights of the public in a crossing in which it has 
only a qualified privilege are subordinate to the rights 
of the railroad company.?* 

[§ 1777] 4. What Law Governs. In accordante 
with general rules,1+ the rights and duties of the 
railroad company and the person who sustains in- 
jury at a crossing are determined by the laws of 
the place where the injury occurs.*® 

[§ 1778] C. Defects in, and Obstructions at, 
Crossings!®—1. In General. A railroad charged - 
with the duty of constructing!’ or maintaining and 
repairing?® a highway crossing is liable for inju- 
ries sustained by one making a proper use of such 
crossing through its negligence in failing to con- 
struct or maintain the crossing in such a manner as. 
to render it reasonably safe and convenient for the 
usual and ordinary purposes of the public,?® such 


NW 827:[324; Ohio, ete., R. Co. v. Cox, 26 Ill. 
ete, R. Co. 70] A. 491. 


Me. 402, 47 A 917; -Williams v. Chi- 
cago, etc., R. Co., 78 Nebr. 695, 701, 111 
NW 596, 4 LRANS 1224, 78 Nebr. 701, 
1T3NW. 791: 

97. See infra § 1781. 

98. Ala.—Weatherly v. Nashville, 
etc., R. Co., 166 Ala. 575, 51 S 959 (per 
‘Mayfield, J.). 

Del.—Ownes v. Wilmington, etc., R. 
Co., 31 Del. 475, 117 A’ 454; Welch v. 
Baltimore, etc., R. Co., 23 Del. 140, 76 
A 50. 

Ida.—Fleenor v. Oregon Short Line 
RerCo.PLerida, 2781, 102.2. 897: 

Iowa.—Dombrenos v. Chicago, etc., 
R. Co., 174 NW 596; Merchants’ 
Transfer, etc., Co. v. Chicago, ete, R. 
Co.. 170 Iowa 378, 150 NW 720; Gray 
v. Chicago, etc., R. Co., 160 Iowa 1, $39 
NW 934. 

Minn.—Loucks v. Chicago, etc., R. 
Co.. 81 Minn. 526, 18 NW 651. 

Nebr.—Williams v. Chicago, etc., 
R. Co.. 78 Nebr. 695, 701, 111 NW 596, 
113 NW 791, 14 LRANS 1224. 

S. D.—Bergeron v. Minneapolis, etc., 
R: Co.. 37 S. D. 458, 159 NW 51. 

Contributory negligence of traveler 
see infra § 1855 et seq. 

99. Weatherly v. Nashville, etc., R. 
Co., 166 Ala. 575, 51 S 959 (per May- 
field, J.). 

1. Baltimore, etc., R. Co. v. Ander- 
son, 85 Fed. 413, 29 CCA 235. 

2. Owens v. Wilmington, 
Tract. Co., 31 Del. 475, 117 A 454. 

3. See supra § 1771. 

4 Southern R. Co. v. Barbour, 51 
SW 159, 21 KyL 226; Marrero v. Amer- 
ican R. Co., 33 Porto Rico 201. 

5. Illinois Cent. R. Co. v. Dillon, 
111 Miss. 520, 71 S 809; Marrero v. 
American R. Co., 33 Porto Rico 201. 
And see cases infra notes 6-8. 

6. Southern R. Co. v. Barbour, 51 
SW 159, 21 KyL 226. Compare O’Con- 
nor v. Boston, etc., R. Corp., 135 Mass. 


52. 


7. Tlinois Cent. R. Co. v. Dillon, 
111 Miss. 520, 71 S 809. 

8. Southern R. Co. v. Barbour, 51 
SW 159, 21 KyL 226. 

9. Thomas v. Delaware, etc., R. Co., 
8 Fed. 729, 19 Blatchf. 533; Gahagan 
v. Boston, etce:., R. Co., 70 N. H. 441, 
50 A 146, 55 LRA 426. 

10. Thomas vy. Delaware, etc., R. 
Co., 8 Fed. 729, 19 Blatchf. 533; Haw- 
kins v. Interurban R. Co., 184 Iowa 
232, 168 NW 234; Ressler v. Wabash 


etc., 


N. H. 441, 50 A 146, 55 LRA 426. 

11. Hawkins v. Interurban R. Co., 
184 Towa 232, 168 NW 234; Ressler v. 
Wabash R. Co., 152 Iowa 449, 1832 NW 


827. 
12. Ressler vy. Wabash R. Co., su- 
pra; Gahagan v. Boston, ete., R. Co., 


70 N. H. 441, 50 A146, 55 LRA 426. 
13. Garrett v. Illinois Cent. R. Co., 

126 Fed. 406. See Sutton v. New York 

Cent:;,, etc., ‘R.i700.,) 66 GN. VY. 3243." [revy; 

4 Hun 760] (a railroad company is not 

restricted by a license to certain per- 

sons in the use of its tracks in the 
prosecution of its business). 

14. See Conflict of Laws §§ 35-388; 
Negligence § 605. 

15. Louisville, ete., R. Co. v. Smith, 
135 Ky. 462, 122 SW 806; Marshall v. 
Boston, ete., R. Co., 81 N. H. 548, 124 
A 550. 

Effect of contributory negligence 
see infra § 1927. 

§ ee clear chance doctrine see infra 
16. Cross references: 

Defective approaches see infra § 1780. 

Defects and obstructions as affecting 
liability for injuries to animals see 
infra § 1845. 

Exoneration of municipality by im- 
position on railroad company of 
duty to maintain highway see High- 
ways § 311. 

Mode of construction at crossings in 
pourra. see supra § 321 et seq in 51 


BENS ONG cause of injury see infra 
§ 1850. 
17. See supra § 347 in 51 C. J. 
See supra § 349 in 51 C. J. 
U. S.—Davis v. Lewis, 288 Fed. 
704; Strait v. Yazoo, ete., R. Co., 209 
Fed. 157, 126 CCA 105, 49 LRANS 
1068; Hogue v. Chicago, etc., R. Co., 
32 Fed. 365 (Missouri statute). 
Ala.—Gulf, ete., R. Co. v. Havard, 
217 Ala:.639, 117 S 228: Louisville; 
etc., R. Co. v. Hubbard, 148 Ala, 45, 
41 S 814; Western R. Co. v. Cleghorn, 
143 Ala. 392.39 S 183; Southern R. Co. 
v. Posey, 124 Ala. 486, 26 S 914. 
Ark.—St. Louis, ete., R. Co. -v. 
Smith, 118 Ark. 72, 175 SW 415. 
Ill.—Illinois Cent. R. Co. v. Stew- 
art, 230 Ill. 204, 82 NE 590; Elgin, 
ete... RCo, v. Raymond. 148 Il). 241, 


35 NE 729; Rock Island, ete., R. Co. 
v. Kepple, 106 Ill. A. 308; Illinois 
Cent. R. Co. v. Truesdale, 68 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ind.—Lake Shore, ete., R. Co. v. Me- 
Intosh, 140 Ind. 261, 38 NE 476; Louis~ 
ville, etc., R. Co. v. Pritchard, 131 Ind: 
564, 31 NE 358, 31 AmSR 451; Morris- 
sey v. Cleveland, ete., R. Co., 61 Ind. 
A. 90, 110 NE 105; Indianapolis-Union 
R. Co. v. Sample, 58 Ind. A. 461, 108 
NE 400; Virgin v. Lake Erie, ete., R. 
Co., 55 Ind. A. 216, 101 NE 500; Bloom. 
ington v. Chicago, etc., R. Co., 52 Ind. 
A. 510, 98 NE 188; Cleveland, etce., R.. 
Co. v. Federle, 50 Ind. A. 147, 98 NE 
123; Evansville, etc., R. Co. v.- Allen, 
34 Ind. A. 636, 73 NE 630; Wabash R. 
Co. v. De Hart, 32 Ind, A. 62, 65 NEY 
192; Cincinnati, ete., R. Co. v. Claire,. 
6 Ind. A. 390, 33 NE 918; Hurley v. 
Jeffersonville, ete., R. Co., Wils. 295. 

Iowa.—Farley v. Chicago, ete. R. 
Co., 42 Iowa 234. 

Ky.—Louisville, ete., R. Co. v. Croft, 
201 Ky. 803, 258 SW 679; Louisville, 
ete., R. Co. v. Bloyd,:55 SW 694, 21 
KyL 1469; Louisville, ete., R. Co. v.. 
Smith, 44 SW 385, 19 KyL 1698. 

la.—Jones v. Tremont Lumber Co., 
139 La. 616, 71 S 862; Darby v. New 
Orleans, etc., R. Co., 189 La. 218, 71 S° 
490; Neal v. Wyatt Lumber Co., Ltd., 
2 La. A. 84. See Black v. Rock Is- 
land, ete., Ri Co.,. 126° Lai.) 101; 51S! 
82, 26 LRANS 166 (a corporation exer- 
cising a franchise to operate steam 
cars across streets must do so with 
due regard to the public safety, and 
maintain its tracks in a safe condi- 
tion). 

Me.—Veazie v. Penobscot R. Co., 4% 
Me. 119. 

Md.—Whitby v. Baltimore, ete. R. 
Co., 96 Md. 700, 54 A 674. i 

Mass.—Clapp v. New York, ete., R. 
Co., 229 Mass. 532, 118 NE 658; Gil- 
lett v. Western R. Corp., 8 Allen 560. 

Mich.—Sutter v. Pere Marquette R. 
Co., 230 Mich. 489, 202 NW 967; .Jef- 
frey v. Detroit, etc., R. Co., 108 Mich. 
221, 65 NW 755, 31 LRA 170; Tobias v. 
Michigan Cent. R. Co., 103 Mich; 330,. 
61 NW 514. 

Minn.—Cunningham v. Thief River 
Falls, 84 Minn. 21, 86 NW 763. 

Miss.—Gulf, ete., R. Co. v. Saucier, 
139 Miss. 497, 104 S 180. 

Mo.—Cooper v. Davis, 310 Mo. 629, 
276 SW 54; Nixon v. Hannibal, etc., 
R. Co., 141 Mo. 425, 42 SW 942; Tethe-- 
row v. St. Joseph, etc., R. Co., 98 Mo.,. 
74,11 SW 310, 14 AmSR 617: Sandret- 
to, v. Quincy, ete., R. Co., 218 Mo. Aw 


-(Commn. A.) 288 SW 151]; 
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a liability being commonly imposed by statute.?° 
similar rule applies imposing liability upon the com- 
pany toward one making a rightful use of a private 
or farm crossing who is injured by the negligent fail- 


590, 265 SW 856; Lee vy. St. Louis, etc., 
R. Co., 150 Mo. A. 175, 129 SW 773; 
Camp v. Wabash R. Co., 94 Mo. A. 272, 


68 SW 96; Independence v. Missouri 

Pac; Ri. Co., 86 Mo. A. 585. 
Nebr.—Omaha, ete. dt. Car ive eRy= 

burn, 40 Nebr. 87, 58 NW 541; Omaha, 


etc., R. Co. v. Brady, 39 Nebr. 27, 57 
NW 767; Burlington, etc., R. Co. v. 
Koonce, 34 Nebr. 479, 51 NW 1033. 

N. J.—Moreland v. Director-Gen. of 
Railroads, 96 N. J. L. 228, 114 A 424; 
Tarlucki v. West Jersey, etc., R. Co., 
82 N. J. L. 188, 81 A 495; Weller v. 
Wehigh,: ete:, R, Co. 82 N. J... 95,79 
A 259; ‘Piver vy. Pennsylvania R. Co., 
76 N. J. L. 713, 71 A 247; Sonn v. Erie 
R. Co., 66 N. J. L. 428, 49 A 458 [aff 67 
N. J. L. 350, 51 A 1109]. See Tarlucki 
v. West Jersey, etc., R. Co., 86 N. J. 
i. 301, 90. A 1117. 

N. Y.—Gale v. New York Cent., etc., 
R. Co., 76 N. Y. 594; Lowell v. Cen- 
tral Vermont R. Co., 15 App. Div. 218, 
s NYS 192: Hoyt v. New York, etc., 

Co 6) NY St 7. 
Ray C.—Pusey v. Atlantic Coast Line 


fora 118i), N. Cadd%,. 1062-SH 452; 
Raper v. Wilmington, etc., R. Co., 126 
N. C. 563, 36 SE 115.- 
Oh.—Pittsburgh, ete, R. Co. v. 
Maurer, 21 Oh. St. 421. 
Okl.—Chicago, etc., R. Co. v. Tay- 
lor, 79 Okl. hie 192 P 349: St. Louis. 


etc., R. Co. Bell, 58 Okl. 84, 159 P 
236, LRA1917A 5433 ) St. Louis, ete., 
R. Co. v. O’Connor, 43 Okl. 248, 142 
P 1111; Choctaw, etc., R. Co. v. Wilker, 
16 Okl. 284. 84 P 1086, 3 LRANS 595. 

Pa.—Pittsburg, etc., R. Co. v. Dunn, 
56 Pa. 280. : 

S. C—Dobbins v. Seaboard Air Line 
mz. Co., 108 Si C. 254, 93 SH-932. 

Te R. Co. v. Ma- 
tula, 79 Tex. 577, 15 SW 573; Dallas, 
etc., R. Co. v. Able, 72 Tex. 150, 9 SW 
871; Wichita Valley, etc., R. Co. v. 
Meyers, (Civ. A.) 248 SW 444: Hines 
v. Morrow, (Civ. A.) 236 SW 183; Pan- 
handle, ete., R. Co. v. Huckabee, an 
A.) 216 SW 666; Missouri, etc., 
iO: ve Gillenwater, (Civ. A.) 146 sw 
589; Missouri. etc., R. Co. v. Davis; 53 
Tex. Civ. A. 547, 116 SW 423: St. Louis 
Southwestern R. Co. v. Smith, 49 Tex. 
Ciy. A. 1, 107 SW 638; International 
etc., R. Co. v. Butcher, (Civ. A.) 81 SW 
819 Trev on other grounds 98 Tex. 462, 
84 SW 1052]; Missouri, etc.. R. Co. 
v. Connelly, 14 Tex. Civ. A. 529, 39 SW 
145; Galveston. etc., R. Co. v. White, 
(Civ. A.) 32 SW 186; International, 
etc., R. Co. v. Douglas, «Tex. Givi A. 


554, 27 SW 793. 
Central eS ed R. 


Vt.—Mann vy. 
Co., 55 Vt. 484, 45 AmR 

Va.—Virginian Cow ve Man” 2 Le 
Va. 217, 136 SE 668. 

W. Va.—Harrison Engineering, etc.. 
Co. v. Director-Gen. of Railroads, 86 
W. Va. 271, 103 SE 355. 

Wis.—Hughes v. Chicago, etc., R. 
Co., 122 Wis. 258, 99 NW 897; Wash- 
burn v. Chicago, ete., R. Co., 68 Wis. 
474, 32 NW 234. 

Eng. awh a, ei ides Hastern R. 
Co, Aor Ry 9 (@), 


Can. Leet ee! a Rex, 54 Can. S. om 


265. 

Ont.—Raspberry v. Canadian Nat. 
R. Co., 62 Ont. L. 406, [1928] 3 DomLR 
831; Fairbanks v. Great Western R. 
Gon 8 5 U.. CoQ. B58; 

See South Australian R. Commn. v. 
Barnes, 40 Austr. Com. L. R. 179 (op- 
erator of railroad held liable). 

fa] Negligence per se.—The fail- 
ure of a railroad company to maintain 
a highway crossing is negligence per 
se. Strait v. Yazoo, etc., R.Co., 209 
Fed. 157, 126 CCA 105, 49 LRANS 
1068; Cleveland, etc., R. Co. v. Clark, 
51 Ind. A. 392, 97 NE 822; Galveston, 
etc., R. Co. v. Rodriguez, (Tex. Civ. A.) 
281 SW 259 [rev on other grounds 
St. Louis 
Southwestern R. Co. v. Smith, 49 Tex. 
‘Civ, A. 1, 107 SW 638, 


RAILROADS 
A 


[b] WDiability based on violation of 
implied duty to maintain.—(1) A stat- 
ute which in terms imposes a duty 
only to construct crossings in a cer- 
tain manner has been construed as 
sufficient basis for liability because of 
failure to maintain. Farley v. Chi- 
cago, ete., R. Co., 42 Iowa 234; Louis- 
ville, etc., R. Co. v. Croft, 201 Ky. 803, 
258 SW 679. (2) A like rule has been 
applied to a statute which requires a 
proper restoration of the highway at 
the time of the building of the rail- 
road. Jeffrey v. Detroit, ete., R. Co., 
eh Mich. 221, 65 NW 755, 31 LRA 

70. 
[e] Right of way granted by con- 
gress.—The fact that defendant com- 
pany had acquired a right of way 
from congress before the intersected 
street in question was laid out did not 
relieve such cempany from liability 
for violation of a statutory duty to 


maintain. St. Louis, etc., R. Co. v. 
O’Connor, 438 Okl. 268, 142 P 1111. 
[ad] One who was using way mere- 


iy as playground was not entitled to 
recover for an injury caused by de- 
fects therein. Harris v. Boston, etc., 
R. Co., 211 Mass. 578, 98 NE 578. 

fe] Removal of snow from side- 
walk by means of a snow plow, drawn 
by horses. pursuant to a custom of 
long standing, cannot be said as a 
matter of law not to be a proper, nec- 
essary, and reasonable use of the 
crossing. Jeffrey v. Detroit, etc., R. 
(atom 108 Mich, 201, 65 NW 755, 31 LRA 
170. 

lf] Establishment of street or 
highway.—(1) The way in which the 
»yublie road or street involved came 
into existence is not material. Lee v. 
St. Louis. etc.. R. Co., 150 Mo. A. 175, 
129 SW 773; Tarlucki v. West Jersev 
etc.. R. Co., 82 N. J. L. 138, 81 A 495, 
SEIN. tn L801e 90 AI Bruce: 
Canadian Pac. R.. Co.,. 23 Atta... §95, 
£19291 1 DomLR 344. 35 CanRCas 145. 
[1929] 1 WestWkly 56. (2) The road 
or street may be established by dedi- 
cation or prescription. Lee v. St. 
Lovis, ete.. R. Co., suvra: Gulf, ete.. 
R Co. v. Gardner, (Tex. Civ. A.) 266 
Sw 809. (3) Character of highwav 
crossing as to which the duty of rail- 
road to construct and renair crossing 
exists see sunra 8§ 348. 252 in 51 C. J. 

[gl A “byway” or “byroad,” being 
a public way of which the public is 
entitled to make use as of right, an 
electric railway company where its 
tracks cross it is under the duty not 
to subject the traveling public to lat- 
ent dangers at such crossing from an 
unguarded third rail. Tarlucki v. 
West Jersev. ete., R. Co.. 82 N. 7. L. 
oe 81 A 495, 86 N. J. L. 301, 90 A 


Ch] Destroyed highway.—The lia- 
bility of the railroad may exist not- 
withstanding in the construction of 
its track across a public highway the 
railroad tore up the highway and de- 
stroyed it. Washburn v. Chicago, etc., 
R. Co., 68 Wis. 474, 32 NW 234. 

[i] “raveler” entitled to relief.— 
An employee of the owner of a motor 
truck, who was injured by stepping 
into a hole and becoming entangled 
in a rope used while engaged in the 
work of removing a traveler’s automo- 
bile bogged in the mud on a highway 
across a railroad right of! way, was a 
“traveler” lawfully “using” the high- 
way within Rev. St. (1911) art. 6494, 
requiring the railroad company to 
keep the crossing in proper condition 
for use of the traveling public, and the 
company owed to such employee the 
duty owed the public. genera'ly. 
Hines v. Morrow, (Tex. Civ. A.) 236 
Sw 183. 

lil Effect of lease.—(1) A _ rail- 
road company which has _ leased 
part of its right of way may, never- 
theless, remain liable where the lessee 
was a tenant at will and the lessor 
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ure of the railroad to comply with the duty, if any, 
imposed on it to construct and repair such a cross- 
ing,?* although the railroad is not liable for an in- 
jury sustained by one who is not entitled to the 


retained control of the leased prem- 
ises for certain purposes. Indianapo- 
lis Union R. Co. v. Sample, 58 Ind. A. 
461, 108 NE 400. (2) Liability of les- 
sor for injuries generally see supra §§ 
1137-1147 in 51 C. 

[k] Railroad company which op- 
erates over road built by another 
company may be liable for noncom- 
pliance with a statutory duty to re- 
store the highway regardless ,of 
whether the right so to operate was 
acquired by purchase, lease, or other- 
wise. Wichita Valley R. Co. v. Mey- 
ers, (Tex. Civ. A.) 248 SW 444. 

Contributory negligence in use of 
defective or obstructed crossing: 
Generally see infra §§ 1917, 1918. 

By children see infra § 1920. 


20. See statutory provisions; cases 
infra this note: and supra note 19. 
[a] Recognition of liability under 


statute.—Root v. Connecticut Co., 94 
Conn. 227, 108 A 506; Lane v. Inter- 
Urban R. Co., 190 Towa 738, 180 NW 
895; Monson v. Chicago, etc.. R. Co., 
181 Iowa 1354. 159 NW 679; Far’ey v. 
Chicago, etc., R. Co., 42 Towa 234; Phil- 
lips v. Pryor, (Mo. AL) 190 SW 1027. 

[b] Privately owned railroad —A 
spur track, constructed at the. joint 
expense of an interurban railway and 
the proprietor of a coal yard served by 
the spur track, was a joint enterprise 
and “operated” by the railway, which 
was liable, under Code § 2054. from a 
defect in the sidewalk crossing on the 
spur track. “‘operating’’ meaning put- 
ting the railway or track to actual use 
in the business or employment for 
w'hich it has been constructed, and be- 
ing applicable to the use of privately 
owned railroads, as well as to those 
open to public use. Lane y. Inter- 
urpee R. Co., 190 Iowa 738, 180 NW 

[c]_ Statute mak‘ng railroad com- 
pany liable for death ‘Of “any vasson- 
ger,’”’ caused by a defect in the rail- 
road, does not include the death of one 
driving over the crossing. Crumpley 
v. Hannibal, etc., R. Co., 98 Mo. 34, 11 
Sw 244. ; 

fd] Repeal.—Gen. St. (1902) § 
3837, requiring street railways to keep 
in repair the highway between their 
tracks and for two feet outside, and 
Gen. St. (1902) § 2020, as amended by 
Pub. Acts (1917) ec 66, giving right of 
action to a party injured against the 
party bound to keep a defective road 
or bridge in repair, were not repealed 
by implication by Pub. Acts (1911) 
c 267 § 1, and Pub. Acts (1915) ¢ 307, 
as to renair of trunk line highwavs. 
Root v. eae es Co., 94 Conn. 227, 
108 A 50 

ai. th Balttmore, eres UR UCosey. 
Keck, 185 Ill. 400, 57 NE 197 [aff 84 
FLAY LOS So TALS 7 2i- 

Ky. “Louisville. ete. “R= Cone ws 
Sweet, 142 Ky. 337, 134 SW 204. 

Mo.—Lowenstein v. Missouri Pac. 
R. Co., 134 Mo. 24, 119-SW 430: Lowen- 
stein v. Missouri, Pac. R\'Co., (¢A.) 
115 SW 2. 

N. Y.—Harriman v. New York, etc., 
R, Co., 253 N. Y. 398, 171 NE 686; Cot- 
ton v. New York, etc., R. Co., 20 NYS 
347; Prince v. New York Cent., etc., 
ye Co., 14 NYS 817 

Pa._—Jennings v. ‘ Susauehanna, etc., 
R. Co., 84 Pa. Super. 442. 


Co., 32 Ont. 55. 

[a] All persons legally entitied to 
use crossing.—The liability of a rail- 
road for failure to maintain a private 
farm crossing in a reasonably safe 
condition for travel extends to all per- 
sons legally entitled to use the cross- 
ing. Louisville, etc., R. Co. v. Sweet, 
142 Ky. 337, 134 SW 204 (injury sus- 
tained in moving a threshing ma- 
chine). 


[b] Breach of contractual duty (1) 
may impose liability. Minneapolis, 
etc., R. Co. v. Stevenson, 172 Fed. 
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benefit of the crossing.?? 


state or municipal authorities.?° 


866, 97 CCA 286; Harriman v. New 
Mork: neve, (Riv©o,, 2o8 Ni WY. (o0s, sla 
NE 686; Jennings v. Susquehanna, 
etc., R. Co., 84 Pa. Super. 442. (2) 
Where a crossing is constructed and 
remains for a year without alteration, 
it may be regarded as having been in- 
tended as a crossing required by a 
contract to maintain a safe and ade- 
quate crossing on land for the owner’s 


use. Minneapolis, etc, R. Co. v. 
Stevenson, supra. 
{e] Implied invitation.—(1) The 


railroad may: be liable where the 
crossing has been used pursuant to an 


implied invitation. Stewart v. Cin- 
cinnati, etc., R. Co., 80 Mich. 166, 44 
NW 1116, 89 Mich. 315, 50 NW 852, 


17 LRA 539; Lowenstein v. Missouri 
Pac. R. Co., 134 Mo. A. 24, 119 SW 
430; Van Noordt v. Delaware, ete.. 


BOO. On IN: Witla 219 i wA. RLS) 
Hall v. Texas, etc., R. Co., (Tex. Civ. 
A.) 35 SW 321. (2) Where a railroad 
eompany voluntarily constructs a 
bridge over ditches as an approach to 
its tracks on a private way for the use 
and convenience of the occupants of 
the land abutting on its right of way, 
it is liable to one of the parties for 
whose use it was built for injuries 
caused by its failure to keep the 


bridge in proper repair. Hall v. 
Texas, etc., R. Co., supra. 

22. Sypher v. Director Gen. of 
Railroads, 243 Mass. 568, 137 NE 916; 
Johnson v. Chicago, etc., R. Co., 96 
Minn. 316, 104 NW 961; Mann v. Chi- 
cago, etc., R. Co., 86 Mo. 347; Bryant 
Mean MISsourl Pac. Ro Cov 182 Me. oA. 


189, 168 SW 228; Cornell v. Skane- 
ateles, etc., R. Co., 15 NYS 581. 

[a] Contract for crossing.—(1) 
Where a private crossing has been es- 
tablished under a contract, the rail- 
road company is not liable for injuries 
Sustained by a person who is not en- 
titled to the benefit of the contract. 
Stewart v. Cincinnati, etc., R. Co., 80 
Mich. 166, 44 NW 1116. (2) Thus.a 
railroad company is not liable to one 
not the owner of land through which 
the road passes for injuries caused 
by a defective farm crossing on its 
right of way, under a statute requir- 
ing farm crossings to be put in by 
railroad companies on the application 
of the owners of lands through which 
the road passes, where such crossing 
was put in under a contract with the 
Owner, and no request was ever made 


for a crossing under the _ statute. 
Stewart v. Cincinnati, etc., R. Co., 
supra. 4 

[b] Statutory duty.—The statu- 


tory duty of providing private or farm 
crossings is for the benefit of the 
landowner. Johnson v. Chicago, etc., 
R. Co., 96 Minn. 316, 104 NW 961; 
Washington-Virginia R. Co. v. Fisher, 
121 Va. 229, 92 SE 809. 

[ec] Transfer of right ta use.—A 
landowner permitted to use a private 
way across a railroad for the purpose 
of harvesting hay could not impose 
on the railroad the duty of keeping 
the way open for others, and could 
not, by permission to others to use it, 
extend his right to use the crossing to 
them. Sypher v. Director Gen. of 
Railroads, 243 Mass. 568, 137 NE 916. 

{d] Farm crossing must be kept 
in safe repair for the use of the family 
of an occupant, and it is not sufficient 
that it be kent in safe repair for driv- 
ing or hauling across it, and not for 


The railroad company is 
not relieved of liability by the fact that the person 
injured also has a remedy therefor against certain 
county or municipal authorities,?* or because the 
crossing was required by municipal ordinanee,”* or 
because the construction or repair was intrusted to 
an independent contractor,?® or was performed by 
However, 
absence of any violation of duty on the part of the 
railroad company, there is no basis of liability,?? 
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in the 
volved.?° 


foot passengers. Baleiniove, ete., R. 
Co. v. Keck, 84 Ill. A. 159 [aft 185 Ill. 
400, 57 NE 197 file 

[el Notice of probable result of 
want of proper construction and main- 
tenance.—The facts were sufficient to 
show that the railroad company, if 
it exercised reasonable care, would 
have apprehended that the probable 
result of its negligent construction 
and maintenance of the roadway 
would be injury to persons lawfully 
using it. Harriman v. New York, etc., 
R. Co.; 253 N. Y¥.'398) 171 NE 686. 

Duty of railroad to: 

Construct private or farm crossing see 

Supra. $ 413 "in 51 Coo 
Maintain and repair private or farm 

crossing see supra § 414 in 51 C. J. 

23. Md.—Rowe v. Baltimore, etc., 
R. Co., 82 Md. 4938, 33 A 761. 

Mass.—Gillett .v. Western R. Corp., 
8 Allen 560. 

Mich.—Jeffrey v. Detroit, ete., R. 
Co., 108 Mich. 221, 65 NW 755, 31 LRA 
170. 

Minn.—Cunningham v. Thief River 
Falls, 84 Minn. 21, 86 NW 763. 

Pa.—Gates v. Pennsylvania veo. 
150 Pa. 50, 24 A 638, 16 LRA 554. 

[a] Duty is continuing and exists 
independent of any obligation on the 
part of the municipality. Adams v. 
Thief River Falls, 84 Minn. 30, 86 NW 
767; Cunningham v. Thief River Falls, 
84 Minn. 21, 86 NW 763; Gulf, etc., 
R. Co. v. Woods, (Tex. Civ. A.) 262 
SW 229. 

24. Illinois Cent. R. Co. v. Stewart, 
230 Ill. 204, 82’ NE 590 (statutory 


duty). 

25. Cleveland, ete., R. Co. v. Clark, 
51 Ind. A. 392, 97 NE 822; Choctaw, 
ete., R. Co. v. Wilker, 16 Okl. 384, 84 
P 1086, 3 LRANS 595;, Quanah, -etc., 
R. Co. v. Goodwin, (Tex. Civ. A.) 177 
Sw 545; Texas Midland R. Co. v. 
Johnson, 20 Tex. Civ. A. 572, 50 SW 
1044. 

[a] Delegation of duty.—The duty 
imposed on railroad companies to re- 
store and maintain highway crossings 
cannot be delegated to an independent 
contractor. . Cleveland, etc., R. Co. v. 
Clark, 51 Ind. A. 392, 97 NE 822. 

26. Talley v. Pittsburg, etc. R. 
Co., 231 Ill. A, 513; Southern Indiana 
R. Co. v. McCarrell 165 Ind. ae ie 
NE 156; -Louisville, ete. R. 
Muncey, 229 Ky. 588, ae Sw tod) 423: 
Louisville, ete., R. Co. v. Speckman, 
169 Ky. 3885, 188 Sw 915; Hoyt v. 
New York, ete. Pee OOO, NYSt 7 [rev 
on other grounds 118 N.Y. 399) 22 
NE 565]. 

[a] Contract with state depart- 
ment.—The railroad company was not 


relieved of its duty under the statute’ 


by the fact that the improvement of 
the highway was being performed by 
a state department under contract 
with the railroad company. Talley v. 
Pittsburg, etc), RCo, ws Tl. A. bles 

[b] Fact that officials of village 
have assumed duty of keeping a rail- 
road crossing in repair does not re- 
lieve the company from liability to 
persons passing over the crossing who 
are injured by defects therein. Hoyt 
Vo New Yorknete.,, RinCo. "6 (NYS 7% 
[rev on other grounds 118 N. Y. 399, 
23 NE 565]. 

27. Ala.—-Gulf,s) ete: Ri Conwy, 
Pistole, 218 Ala, 695, 120 S 159. 

Conn.—Root v. Connecticut Co., 94 
Conn. 227, 108 A 506; Cowles v. New 
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as where the defects were created by others and 
resulted from conditions over which the railroad com- 
pany had no control,?* or where a change is made 
by the county authorities without proper notice to 
the railroad company.?°® 
the railroad company is not liable as for the violation 
of a duty imposed by statute where the road is not 
a public road within the meaning of the statute in- 
If there is no existing duty on the part 
of the railroad company to construct or to maintain 


So it has been held that 


York, etc., R. Co., 80 Conn. 48, 66 A 
1020, 12 LRANS 1067, 10 AnnCas 481. 
Ky.—Overton v. Louisville, 221 Ky. 
289, 298 SW 968. 
N. Y.—Allen v. New York Cent. R. 
Co., 228 App. Div. 382, 239 NYS 140; 
Ross v. Metropolitan, ete., R. Co., 104 
App. Div. 378, 93 NYS 679. 

Oh.—Pittsburgh, ete, R. 
Maurer, 21 Oh. St. 421. 

Pa.—Hildebrand v. Direetor Gen. of 
Railroads, 270 Pa. 86, 112 A 875. 

Tex.—Gulf, ete., R. Co. v. Woods, 
(Commn. A.) 290 SW 729 [rev (Civ. 
A.) 283 SW 859]; Galveston, etc., R. 
Co. v. Rodriquez, (Commn. A.) 288 
Sw 151 [rev (Civ. A.) 281 SW 259]; 
Shahan v. Northern Mn: Tract. #C0:, 
(Civ. A.) 266 SW 85 

Ont.—Atkin v. Hemitton, 24 Ont. A. 
389 [rev 28 Ont. 229]. 

[a] Dangers created by construc- 
tion of crossing.—According to some 
cases, where a railroad crossing is 
authorized by the state, the railroad 
corporation, as charged with the 
maintenance of the railroad highway, 
is not responsible for the dangers re- 
sulting solely from the construction 
of the two highways. Cowles v. New 
York; -etc., R. Co., 80 Conn. 58, 66 A 
1024; Cowles v. New York, etc., R. 
Co., 80 Conn. 48, 66 A 1020, 12 LRANS 
1067, 10 AnnCas 481. 

[b] Barricade or warning.—A rail- 
road company was not liable for fail- 
ure to erect a barricade or warning 
signal where its tracks abutted on or 
crossed a street, in order to prevent 
persons who used the street from 
crossing the track and driving into a 
stream which was parallel to the 
track. Overton v. Louisville, 221 Ky. 
289, 298 SW 968. 

[ce] Failure to repair.—(1) Under 
the act of May 1, 1854, making it the 
duty of a railroad company to restore 
a highway diverted in the construc- 
tion of its road to “such condition 
as not to impair its former useful- 
ness,’’ the company is not liable for 
injuries resulting merely from failure 


Co. eve 


to repair after restoration. Pitts- 
burgh, ‘ete. R. “Co. vio Maurer: (21, Oh: 
St. 421. (2) Compare cases supra 


note 19 [bl]. 

28s. Shahan v. Northern Texas 
Tract. Co., (Tex. Civ. A.) 266 SW 850. 

29. Hill v. Port Royal, ete., R. Co.; 
81Si. C.. 3938) LOIS) 9d, 5 RA 349, 

[a] Thus where, under Gen. St. § 
1535, providing that the county com- 
missioners may lay out a highway 
across a railroad previously con- 
structed after due notice to the rail- 
road, the county commissioners, with- 
out such notice, change a highway 
so as to run it under a narrow span of 
a trestle, the railroad company is not 
liable for damages received from the 
narrowness of the span. Hill v. Port 
Royal, ete; Ry Coy 345 SCF 308 a Orsi 
91. 5 LRA 349 

30. Mich. —Flint, etc., 
Willey, 47 Mich. 88, 10 NW 120. 

Pa.—-Charlton v. Baltimore, BUC ive 
Co, 252. Pa. 107) 9 TVA 186. 

Tex.—Taylor, ’etc., RUICOPVs Warner, 
88 Tex. 642, 32 ‘SW 868; Gulf, ete., R. 
Co. ¥: Montgomery, 85 Tex. 64, 19 Sw 
1015; Stephenson v. St. Louis South- 
western R. Co., (Civ. A.) 164 SW 1125. 

Va.— Washington-Virginia R. Co. v. 
Fisher, 121 Va. 229, 92 SH 809. 

fa] Rule applied (1) where a road 
had never been regularly laid out or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Re Com Wom 
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§ 1778] 


in proper repair a private crossing, it is not liable for 
_ failing to do so.*! 

Establishment of crossing. In general the rail- 
road company is not liable for a failure to maintain 
in good repair or safe condition a place which is 
But the railroad com- 
pany may be liable in respect of defects at a cross- 
ing which has become a public crossing or in the 
nature of a publie crossing by invitation or eus- 
the railroad company has assumed 
the duty of constructing and maintaining a proper 
crossing thereat, although it was not obliged to do 


not an established crossing.*? 


tom,** as where 


so:7* 


Priority in time between railroad and highway. 
There is authority for the view that the liability of 
a railroad company for injuries resulting from de- 
fects in crossings extends to injuries sustained at 


opened by the proper authorities, and 
which was in fact unused, and was 
unfit for travel and closed against the 
public even though the owners of land 
along the road have moved their 
fences back so as to open it asa high- 
way, and have been paid for their 
lands by the township, and a bridge 
has been built upon it by the public 
authorities. Flint, etc., R. Co. v. Wil- 
ley, 47 Mich. 88, 10 NW 120. (2) A 
statute providing the manner in which 
crossings shall be constructed at 
county roads or highways does not 
apply to a street shown upon a plat 
but which has not become a county 
road because it has never been ac- 
cepted as such by the county author- 
ities. Washington-Virginia R. Co. v. 
Fisher, a Va. 229, 92 SE 809. 


Sl. 
@Le., EK. oo. 68 Ga. ‘446, 
i. CO.g Ms) EEL 
ler, (PR Kan. 527, 84 P 140. 


R. Co., 80 Mich. 166, 44 NW 1116 

Mo.—Mann v. Chicago, etc., R. Co., 
86 Mo. 347. See Madison v. Missouri 
Pac. R. Co., 60 Mo. A. 599 (landowner 
may waive temporarily the construc- 
tion of crossing). 

Nev.—Ferguson v. Virginia, etc., R, 
Co., 13 Nev. 184. 

N. Y.—Cornell v. Skaneateles R. Co., 
INDY D8 Ls 

[a] TIllustrations.—(1) A railroad 
company was not liable in respect of a 
path across its yards which the public 
had been in the habit of using without 
objection. Atchison, etce., R. Co. v. 
Fuller, 72 Kan. 527, 84 P MO, (OY IN 
railroad company is not chargeable 
with negligence in failing to keep in 
repair a private way over its track, 
constructed for its own benefit, al- 
though by its license used by other 
parties, no act of misfeasance on the 
part of the company being shown, and 
the way not shown to have been a 
public highway prior to the construc- 
tion of the railroad. Ferguson v. Vir- 
ginia, etc., R. Co., 13 Nev. 184. (3) 
Under a statute providing for keeping 
in repair private ways established pur- 
suant to law, no liability arises in the 
absence of a showing that the private 
way in question was one established 
pursuant to law. Cox v. East Ten- 
nessee, etc., R. Co., 68 Ga. 446. 

ea. Cox \. East Tennessee, etc., R. 
Co., supra; Poole v. Southern R. Co., 
34 Ga. A. 290, 129 SE 297; Omaha, 
ete., R. Co. v. Martin, 14 Nebr. 295, 
15 NW 696; San Antonio, etc., R. Co. 
v. Montgomery, 31 Tex. Civ. A. 491, 
72 SW 616. See Clark v. Michigan 
Cent. R.Co., 113 Mich. 24, 71 NW. 327, 
67 AmSR 442 (holding that a licensee 
erossing the track of a railroad com- 
pany, at a place other than a public 
erossing, for his own convenience, 
cannot recover for injuries received 


ete.,; 


_ by falling over a semaphore wire 


along the track). 

fa] Spaces between driveway and 
footpaths across the ends of which 
the company has placed chains, but 
which pedestrians have without ob- 
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public crossings, whether established before or after 


the railroad was built,®° at least where a statute im- 


poses duties in respect of highways laid out after 
the construction of the railroad.®® 
pressly imposing liability on railroad companies for 
injuries resulting from a noncompliance with duties 
in respect of crossings has been construed to apply 
to a situation in which the railroad was constructed 
before the intersecting highway was laid out.?7 
liability of the railroad company has been denied, 
however, where a turnpike was constructed at the 
same time as the railroad and the turnpike company 


A statute ex- 


The 


assumed the duty of maintaining the road.*§ 


jection for a long time been in the 
habit of crossing diagonally from one 
end of the crossing to the other, need 
not be repaired by the railroad com- 
pany. San Antonio, etc., R. Co. v. 
Montgomery, 31 Tex. Civ. A. 491, 72 
SW 616. 

33. Cal.—Hansen v. Southern Pac. 
Re Go., 105 Cal. 379,38 P Ob. 

i own v. Michigan R. Co., 
202 Mich. 280, 168 NW 419; Retan v. 
Lake Shore, ete., R. Co., 94 Mich. 146, 
53 NW 1094. 

Minn.—Lillstrom v. Northern Pac. 
R. Co., 53 Minn. 464, 55 NW 624, 20 
LRA 587. 

Mo.—Moore v. Wabash, ete., R. Co., 
84 Mo. 481; Bryant v. Missouri Pac. 
R. Co., 181 Mo. A. 189, 168 SW 228; 
Evans v. Chicago, etc., R. Coy 130 Mo. 
A. 509, 109 SW 79. 

N. C.—Stone v. Seaboard Air Line 
R. Co., 197 N. C. 429, 149 SH 399. 

N. D.—Chambers v. Minneapolis, 
etc., R- Co., 37 N. D. 377, 163 NW 824, 
AnnCasl1918C 954. See Rozell  v. 
Northern” Back Ro iCox,) 39y Ne D415, 
167, NW 489 (recognizing rule). 

Okl=——St* ouiss letes. eRe . Co. ve 
O’Connor, 43 Okl. 268, 142 P 1111. 

S. C.—Matthews v. Seaboard Air 
Line R. Co., 67 S. ©. 499, 46 SE 335, 
65 LRA 286. 

Tex.—Missouri . Pac. |R.. Co: ov: 
Bridges, 74 Tex. 520, 12° SW 210, 15 
AmSR 856; Waco, ete., R. Co. v. Sim- 
mons, (Civ. A.) 292 SW 636; Missouri, 
etes, RB; Co. v. Hollan, 49 Tex. Civ. A. 
55,107 SW 642; Cowans v. Ft. Worth, 
Ltr tas Co., 40 Tex. Civ. A. 539, 89 SW 

[a] Thus, where a road is openly 
used as a hizhway by the public, and 
is recognized by a railway company 
as such, by permitting the public to 
cross the track, and by assuming to 
maintain a crossing at that point, it 
is immaterial that the road has not 
been legally established where it is 
sought to hold the company liable for 
defects in the crossing. Lillstrom v. 
Northern Pac. R. Co., 53 Minn. 464, 
55 NW 624, 20 LRA 587. 

[b] Signboards maintained by the 
railroad may amount to recognition 
of the public character of the cross- 
ing. Louisville. ete.. R. Co. v. Hub- 
bard, 148 Ala. 45, 41 S 814. 

384. Ga.—Southern R. Co. v. Hoop- 
er, 110 Ga. 779, 36 SE 232: Central R., 
etc,, Co. v. Robertson, 95 Ga. 430, 22 
SE 551; Central of Georgia R. Co. v. 
Parker, 8 Ga. A. 826, 70 SH 192. 

La.—Lanier v. Hammond Lumber 
Co., 141 La. 829, 75 S738. 

Miss.—Yazoo, etc., R. Co. v. Wat- 
son, 82 Miss. 89, 33 S 942. 

Mo.—Cooper v. Davis, 310 Mo. 629, 
276 SW 54. See Zwicky v. Atchison, 
ete., R. Co., 164 Mo. A. 180, 148 SW 
201 (a railroad company constructing 
a sidewalk at a street crossing from 
the edge of its right of» way to its 
tracks, and furnishing the main 
traveled walk to its depot, must main- 
tain the sidewalk in a reasonably 
safe condition). 

N. C.—Stone v. Seaboard Air Line 


Recovery over by municipality. 
has been held liable for an injury 
fective condition of a crossing which it was primari- 
ly the duty of a railroad company to keep in repair, 


If a municipality 
caused by a de- 


Re Cor, 19% IN. Ch 429) 129 SH aoe 
Goforth v. Southern R. Co., 144 N. C. 
569, 57 SE 209. 

Tex.—Taylor, etc., R. Co. v. Warner, 
88 Tex. 642, 32 SW 868; Taylor, etc., 
Re Con va Warner, CCix:. "A.) 31 Sw 66 
[rev on other grounds, 88 Tex. 642, 
+ a exass, etec., Rw Cos. 
(Civ. A.) 30 SW 369. See Gulf, 
none ’R. Co. v. Montgomery, 85 Tex. 
64, 19 SW 1015 (holding, however, 
that the fact that the railroad com- 
pany puts an embankment across the 
road, and constructs no crossing, un- 
less a way under a trestle construct- 
ed about seventy-five yards distant 
be considered such, is not conclusive 
that it intended such way to be used 
as a crossing). 

Sask.—Bird v. Canadian Pac. R. Co., 
1 Sask. L. 266, 7 WestLR 868 [rev 
6 WestLR 363]. 

[a] Where railroad company con- 
structs crossing at point where trav- 
el is, and not at true line of road, it 
is liable for a defect in the crossing 
as if it were on the true line of the 
highway. Taylor, ete., R. Co. v. War- 
ner, (Tex. Civ. A.) 31 SW 66. 

[b] Ditch near walk.—wWhile a 
railroad company had a right to main- 
tain a ditch draining its right of way 
next to, or intersecting, a sidewalk, or 
next to an extension to the sidewalk 
on its property, it was under the duty 
to so guard the ditch as to render it 
secure for persons using the sidewalk 
or extension, which duty was not de- 
pendent upon how long the condition 
had existed. ones v. Davis, 310 Mo. 
629, 276 SW 54 

fe] Estoppel.— Where a railroad 
obeys a direction of the proper public 
authorities requiring it to construct 
a crossing, it is estopped to deny, as 
against one injured by defects there- 
in, that the road crossed is a public. 
highway. Ohio, etc., R. Co. v. Cox, 26 
Ill. A. 491 

[da] Whether or not railroad com- 
pany constructed crossing, it may be 
liable for failure properly to majin- 
tain it as provided in Consol. St. § 
3449. Stone v. Seaboard Air Line R. 
Co., 197 N. ©. 429, 149 SH 399. 

35. Spooner v. Delaware, etc., R. 
Go., 1 NYSt 558 faff 115 N.VY. 23, 21 
NB 69 6]. 

Duty as to maintenance as affected 
by priority see supra § 362 in 51 C. J. 

36. Louisville, etc., R. Co. v. Mun- 
eey, '22)9) Key. 538, 017 iSiWe (2d) e422 
Chicago, etc., R. Co. v. Taylor, 79 Okl. 
142, 192 P 349. 

37. Allen v. New Haven, etc., Co., 
50 Conn, 215. 

[a] Rule applied to Revision 
(1875) p 232 § 10 which provided that 
“when the injury is caused by a 
structure legally placed on such road 
by a railroad company, it, and not the 
party bound to keep the road in re- 
pair, shall be liable therefor.” Allen 
vanew Haven, ete., Co., 50 Conn. 215, 

38. Zuccarello v. Nashville, etc., R. 
Co., 3 Baxt. (Tenn.) 364. 
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it may recover over against the company.*® 

[§ 1779] 2. Extent of Care Required. In general 
a railroad company is not an insurer of the safety 
of travelers,*® and it is not obliged to anticipate and 
provide against extraordinary occurrences or dan- 
Where the duty of maintenance is imposed 
on the railroad company, it is usually considered 
that it is sufficient*? and necessary**® to maintain 
crossings in reasonably safe condition, and that, 
where the railroad company has the duty of restor- 
ing the highway, it is bound to make it reasonably 
In the absence of the imposition of an abso- 
lute duty as to the method or means to be used, it is 
usually sufficient for the railroad company to exer- 
cise reasonable or ordinary care.*® 
of less than reasonable or ordinary care will not, 
however, satisfy its duty in this regard.*® 
the statute imposes an absolute duty to furnish a 
safe crossing, it seems that the mere fact that the 


- 41 
gers. 


safe.*# 


39. See Indemnity § 48. 

Liability of city for defects or ob- 
structions in streets caused by rail- 
road company see Municipal Corpora- 
tions § 1777. 

40. St. Louis, etc., R. Co. v. Aven, 
61 Ark. 141, 32 SW 500: Waterbury 
v. Chicago, ete., R. Co., 207 Ill. A. 375; 
Villenuve v. Canadian Pac. R. Co., 21 
Que. Super. 422. 

41. St: Louis, etc., R. Co. v. Dyer, 
87 Ark. 531, 113 SW 49; St. Louis, 
etce., R. Co. v. Aven, 61 Ark. 141, 32 
SW 500. 

{a] Vehicles using road.—Rail- 
roads need not provide facilities for 
vehicles other than those in common 
use in the locality. St. Louis, etce., 
R. Co. v. Dyer, 87 Ark. 531, 113 SW 49. 

42. Waterbury v. Chicago, etc., R. 
Co., 207 Ill. A. 875; Peterson v. Chi- 
cago, ete., R. Co., 185 Iowa 378, 170 
NW 452; Gunter v. Yazoo, etc. R. 
Co., 145 Miss. 475, 111 S 105. 

[a] “Proper and easy grades.”— 
Under Hemingway Code (1927) § 7908, 
imposing the duty of making “proper 
and easy grades” on construction of 
a crossing, a railroad company has the 
duty of making necessary and easy 
grades over the roadbed to _ permit 
safe and convenient passage by per- 
sons using reasonable care. Gulf, etc., 
R. Co. v. Simmons, 150 Miss. 506, 117 
S 345. 

43. U. S.—Hogue v. Chicago, etc., 
R. Co., 32 Fed. 365 (Missouri statute). 

Ind.—Indianapolis Union R. Co. v. 
Sample, 58 Ind. A. 461, 108 NE 400. 

Ky.—Louisville, ete., R. Co. v. Mun- 
cey, 229 Ky. 538, 17 SW (2d) 422. 

Mich.—Jeffrey v. Detroit, ete., R. 
aR 108 Mich. 221, 65 NW 755, 31 LRA 

Mo.—Brown vy. Hannibal, ete. R. 
Co., 99 Mo. 310, 12 SW 655. Compare 
Wixon v. Hannibal, ete., R. Co., 141 
Mo, 425, 42 SW 942. 

Tex.—Missouri, ete., R. Co. v. Gil- 
lenwater, (Civ. A.) 146 SW 589. See 
Kansas City, .etc.,..R. Co. \v... Perry, 
(Commn. A.) 6 SW (2d) 111 [rev on 
other grounds (Civ. A.) 296 SW 683] 
(railroad company owes some duty to 
travelers on highway to have cross- 
ings in fit condition). 

W. Va.-—Harrison Engineering, etc., 
Co. v. Director-Gen. of Railroads, 86 
Wi. Va.0271, 103 SE 355. 

Wis.—Washburn v. Chicago, 
R. Co., 68 Wis. 474, 32 NW 234. 

See Gulf, etc., R. Co. v. Havar'd, 217 
Ala. 639, 117 S 228 (to the effect that 
railroad company must do what is 
reasonably necessary to keep cross- 
ings in repair). 

[a] Liability depends upon care 
taken to avoid accident, and a railroad 
company is not ordinarily liable for 
injuries sustained at a crossing on 
proof merely that it knowingly used 
a track ‘‘so constructed and main- 
tained as to be dangerous to the pub- 
lic,” it appearing that such road was 


etc., 
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necessarily dangerous. Texas, etc., 
R. Co. v. Warren, (Tex. Civ. A.) 32 
SW- 578. 

44. Tobias v. Michigan Cent. R. 
Co., 103 Mich. 330, 61 NW 514; Wash- 
burn v. Chicago, etc., R. Co., 68 Wis. 
474, 32 NW 234. 

[a] Public highway, which is torn 
up by a railroad company in *con- 
structing its track across it, remains 
a public highway, although it is nev- 
er afterward restored, and the rail- 
road company is bound to make the 
crossing reasonably safe for travel- 
ers. Washburn v. Chicago, etce., R. 
Co., 68 Wis. 474, 32 NW 234. 

45. St. Louis, etce., R. Co. v. Aven, 
61 Ark. 141, 32 SW 500; Waterbury 
v. Chicago, etc., R. Co., 207 Ill. A. 375. 

[a] ‘In Texas (1) reasonable or or- 
dinary care is all that is required in 
respect of repair or maintenance 
where the highway was created after 
the railroad was constructed. St. 
Louis, ete., R. Co. v. Johnson, 38 Tex. 
Civ. A. 322, 85 SW 476; San Antonio, 
etc., R. Co. v. Belt, 24 Tex. Civ. A. 281, 
59 SW 607. (2) As to existing high- 
ways see-cases infra note 43. 
hres U. S.—Davis v. Lewis, 288 Fed. 

Ark.—Bush vy. Jenkins, 128 Ark. 630, 
194 SW 704. 

Iowa.—-Lane v. Inter-Urban R. Co., 
190 Iowa 738, 180 NW 895. 

Mo.—Lee v. St. Louis, etc., R. Co., 
150 Mo. A.175, 129 SW 773. 

N. J.—Closter Dairy Farms v. New 
Yorkii@ent.7 (etc; aks «Cons WN ee Telus 
567,197 Al 305” Fatt 89) Ni Tk. 7.09;.°99 
A 1070]; Piver v. Pennsylvania R. 
COs IGN. Teton 1S LAL 2a, 

Tex.—Galveston, ete., R. Co. 'v. Rod- 
riguez, (Civ. A.) 281 SW 259 [rev on 
other grounds (Commn. A.) 288 SW 
251]; Panhandle, etc., R. Co. v..Huck- 
abee, (Civ. A.) 216 SW 666. See Gal- 
veston, ete., R. Co. V. Schuessler, 56 
Tex. Civ. A. 410, 120 SW 1147 (if the 
public could assume that a board walk 
which defendant railroad company 
placed across its tracks while it was 
excavating under a street over which 
the tracks ran was placed there for 
its use, the defendant permitted such 
use, it was bound to use ordinary care 
to keep the walk in a safe condition). 

[a] Duty is commensurate with 
increasing necessities of the public. 
St. Louis, etc., R. Co. v. Smith, 118 


Ark, 72, 175 SW 415. 
47. See cases infra this note. 
[a] In New Jersey the view has 


been expressed that a railroad com- 
pany is under an absolute duty to con- 
struct a safe crossing where its tracks 
cross a ‘public highway. Davis v. 
Lewis, 288 Fed. 704. But see Clos- 
ter Dairy Farms v. New York Cent., 
etc., R. ‘Co., 88 N. J: Li 557, 97 A 305 
[aff 89 N. J. L. 709, 99 A 1070] (rail- 
road is under obligation to uge rea- 
sonable care to construct crossings 
and grades over highways). 


¥ me 


railroad company exercised reasonable care will not 
relieve it from liability.** 
which as a result of invitation or custom have a 
status similar to publie crossings, the railroad com- 
pany must use reasonable*® or ordinary*® care to 
maintain it in safe condition, although the railroad 
company is not an insurer of the safety of persons 
using the crossing.®° 
sons lawfully using private crossings, the railroad 
company is bound to exercise reasonable care in con- 
structing and maintaining such crossings.** 

Failure to provide for changed conditions. 
injuries resulting from a failure to comply with its 
duty to make such changes and to take such precau- 
tions as changed conditions require, the railroad 
company may be liable.°? 

[§ 1780] 3. Nature and Location of Defect.** 
general a railroad is liable for a defect or condition 
which is caused by its negligence,®* and which makes. 


In respect of crossings 


Similarly, in respect of per- 


For 


In 


[b] In Texas (1) the duty created 
by Sayles Civ. St. Annot. (1897) art 
4426 to restore a highway existing be- 
fore the construction of the railroad 
is absolute and is not necessarily sat- 
isfied by doing what a person of or- 
dinary prudence would have done. 
Missouri, etc., R. Co. v. Davis, 53 Tex. 
Civ. A. 547, 116 SW 423. (2) There 
is also authority for the view that the 
duty created by such statute to re- 
pair such a highway is absolute and 
is not necessarily satisfied by the ex- 
ercise of ordinary care. Texas Cent. 
R. Co. v. Randall, 51 Tex. Civ. A, 249,. 
113 SW 180; St. Louis Southwestern 
R. Co. v. Smith, 49 Tex. Civ. A. 1, 107 
SW 688 (construing Rev. St. [1895] 
art 4426). (38) But it has been held 
that the liability of a railroad com- 
pany for failure to maintain a safe 
railroad crossing does not depend on 
its failure to maintain the crossing 
in the condition in which it was be- 
fore its road crossed the highway, in 
the absence of any evidence as to the 
condition of the highway before the 
railroad was built. Quanah, etc., R. 
Ne McWhorter, (Civ. A.) 136 SW 

48. ee v. St. Louis. ete. R: Co. 
150 Mo. A. 175, 129 SW 773. 

49. Waco, etc., R. Co. v. Simmons, 
ea A.) AE Mia ania Meee as 

ack. CO: WeLeollan ex. Civ. A. 
55, 107-SW 642. ; 

[a] Ordinary care sufficient.—As 
to crossings used by the public which 
are not within the purview of Rev. 
St. (1911) arts 6485, 6494, imposing on 
railroads the absolute duty to keep 
highway crossings in repair, the rail- 
roads are only required to exercise or- 
dinary care. Stephenson vy. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
164 SW 1125. 

50. Stone v. Seaboard Air Line R. 
Co.. 197 N. C. 429, 149 SE 399. 

51. ‘Harriman v. New York, etc., 
Ry Cox! 2638) NAY a 398 17 ANEe6S Ge 

52. Cooke v. Boston, ete., R. Co., 
183 Mass. 185; Virginian R. Co. v. 
Farr, 147 Va. 217, 136 SE 668; Nor- 
folk, {ete.) RR. Copy.) James,“ T47eva, 
178, 136 SH 660. See Hayman v. New 
York, 163 App. Div. 195, 148 NYS 63 
(a railroad company obtaining a per- 
mit to change a grade crossing must 
leave the street in as safe a condi- 
tion as it found it, and should fore- 
see and provide for the effects of the 
resumed and ordinary use of the 
street by the public, and of rain or 
snow and the changes of weather). 

52. As to bridges, trestles, and 
tunnels see infra § 1783. 

As to obstructions see infra §§ 1781, 
1782, 1784. ; 

54. Retan v. Lake Shore, ete, R. 
Co., 94 Mich. 146, 58 NW 1094; Chi- 
cago, etc., R. Co. v. Taylor, 79 Okl. 
142, 192 P 349; St. Louis Southwest- 
ern R. Co. v. Evans, (Tex. Civ. A.) 
158 SW 1179, (Civ. A.) 166 SW 702. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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> ete., R. Co., 


~CanRCas 348; 


' 44 DomLR 48, 23 CanRCas 348. 


~ § 1780] 


the crossing unnecessarily unsafe and dangerous to 
persons having occasion to use the crossing, while 
in the exercise of ordinary eare.®° 
company is not liable, however, for a condition which 
is not caused by its negligence or other fault,>® or 
which is not unnecessarily dangerous or unsafe un- 
der ordinary circumstances,°’ or which is not due 


[a] Failure to construct tempo- 
rary crossing, while the regular cross- 
ing upon which plaintiff was injured 
was torn up because of repairs, con- 
stituted negligence, if such a tempo- 
rary crossing might have been easily 
constructed. St. Louis Southwestern 
R. Co. v. Evans, (Tex. Civ. A.) 158 SW 
TTD, i CCiV,.-Aa) 166, SW. 702. 

[b] Ditch maintained by city.—A 
railroad is at fault in suffering the 
city to ‘maintain an open excavation 
on its right of way and in close prox- 
imity to the tracks when it must have 
foreseen that travelers and horse- 
drawn vehicles would probably be in- 
jured thereby. Chicago, ete., R. Co. 
Vv; Taylor, 79 Oki. 142, 192 P.349. 

55. Conn.—Judson v. New York, 

29 Conn, 434. 

Tl. —Toledo, etc., R. Co. v. Clark, 49 
TA. 17% [aft 147 Ill. 171, 35 NE 167]. 

Ind.—Morrissey v. Cleveland, ete., 
Py. (CO..661) Ind. A’ .90;, 110: INE £05. 

Iowa.—Lane v. Inter-Urban R. Co., 
190 Iowa 738, 180 NW. 895. 

La.—Lanier v. Hammond Lumber 
Co:,, 141 La, 829, 75 S. 738. 

Me.—Connors v. Androscoggin, etc., 
R. Co., 121 Me. 585, 117 A 310. 

Mass.—Clapp v. New York, etce., R. 
Co., 229 Mass. 532, 118 NE 658. 

Mich. Pere Marquette 
R. Co., 230 Mich. 489, 202 NW 967. 

Mo.—Tetherow v. St. Joseph, etc., 
R. Co., 98 Mo. 74, 11 SW 310, 14 AmSR 
617; Sandretto v. Quincy, ete., Os, 
218 Mo. A. 590, 265 SW 856; Crane v. 
Kansas City Southern R. Co., 199 Mo. 
A. 448, 203 SW 640. 

N. J.—Glasemann v. Erie’ R. Co., 
(Sup.) 130 A 445, 

N. Y.—Hoffman v. New. York, etc., 
R. Co., 75 N. ¥. 605 [aff 13 Hun 589]; 
Spooner v. Delaware, etc., R. Co., 1 
NYSt 558 [aff 115 N. Y. 22, 21 NE 696]. 

Okl1.—Chicago, etc., R. Co. v. Taylor, 
79 Okl. 142, 192 P 349. 

Tex.—Texas Midland R. Co. v. John- 
son, 20 Tex. Civ. A. 572, 50 Sw 1044; 
Dillingham v. Fields, 9 Tex. Civ. AL 
1,29 SW 214. 

5 Can.—Belanger v. Rex, 54 Can. S. C. 
65. : 
Alta.—Bruce v. Canadien Pace. 
Co., 23 Alta L. 595, [1929] 1 DomLR 
344, 35 CanRCas 145, [1929} 1 West 
Wkly 56. 

Ont.—Brunelle v. Grand Trunk R. 
Co., 43 Ont. L. 48, 44 DomLR 48, 23 
Elliott v. Grand Trunk 
Re Co., 20 OntwN 123; Fairbanks v. 
oe Western RR. Co.; 8b UC, OQ. B. 

[a] Defects on which liability of 
railroad company based.—(1) Uncov- 
ered culvert. Judson v. New York, 
etc., R. Co., 29 Conn. 434. (2) Culvert 
or ditch. Fairbanks v. Great West- 
erm. Co., 85 U. C. QB." (Ont.). 5238. 
(3) Worn and slippery. planking. 
Clapp v. New York, etc., R. Co., 229 


Mass. 532, 118 NE 658. (4) Depres- 
sion between rails. Sample v. Chica- 
go, etc., R. Co., 233 Ill. 564, 84 NE 


643 [aft P38 TUS TAS 9515 Lane v. In- 
ter-Urban R. Co., 190 Iowa 738, 180 
NW 895. (5) Split switch. Brunelle 
v. Grand Trunk R. Co., 43 Ont. L. es 
Failure to use sufficient planking or 
other equally serviceable material be- 
tween tracks as required by statute. 
Sutter v. Pere Marquette R. Co., 230 
Mich. 489, 202 NW 967. (7) Leaving 
space between a fixed rail anda plank- 
ing sufficient to catch and hold the 
foot of a Bereon passing over it. To- 


ledo, etc., Govv. Glark veo LUT A: si'7 
[aff 147 hi. 171i, 35 NE 167]. (8) 
Leaving track neither planked nor 


Yevel with the roadway over a portion 
or all of the width of the street. 
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Tetherow v. St. Joseph, etc., R. Co., 98 
Mo. 74, 11 SW 310, 14 AmSR 617. (9) 
Permitting a cattle guard to project 
three feet into a highway with the re- 
sult that a person while crossing the 
track when the cattle guard was filled 
with snow stepped therein and was 
run over by a train. Hoffman v. New 
York Cent., etc., R. Co., 75 N. Y. 605 
[aff 13 Hun 589]. (10) Planking be- 
tween tracks for only part of the 
width of a street, and filling the re- 
mainder with sand, in which a spike 
was left projecting from a tie. Dil- 


lingham v. Fields, 9 Tex. Civ. A. 1, 29 


SW 214. (11) Failure to conform the 
grade of the track with the grade of 
the street as required by Burns St. 
Annot. (1914) § 5250, which resulted 
in the existence of a sheet of ice on 
the walk. Morrissey v. Cleveland, 
etc., R. Co., 61 Ind. A. 90, 110 NE 105. 
(12) Failure to conform the grade of 
the tracks to the grade of the high- 
way which resulted in the dropping 
down of the front wheels of a wagon. 
Louisville, ete., R. Co. v. Pritchard, 
131 Ind. 564, 31 NE 358, 31 AmSR 
451. (13) Failure properly to join 
gravel with boards placed at sides of 
rails, as required by statute, with the 
result that plaintiff was jolted off a 
wagon because of the excessive height 
of the rail. Crane v. Kansas City 
Southern R. Co., 199 Mo. A. 448, 203 
Sw. 640. (14) Failure to provide 
against settlement of dirt filling be- 
tween tracks until restoration could 
be made permanent, with the result 
that an automobile sank between the 
rails and could not be removed before 
the train struck it. Glasemann v. 
Erie R. Co., (N. J. Sup.) 130 A 445. 
(15) Defects in a temporary way es- 
tablished while a crossing was being 
constructed. Texas Midland R. Co. v. 
Johnson, 20 Tex. Civ. A. 572, 50 SW 
1044. (16) Failure to comply with a 
statutory provision that a railroad 
shall not rise above, or sink below, 
the level of the highway more than 
one inch. Belanger vy. Rex, 54 Can. S. 
Cy 265; Bruce v.-Canadian Pac. R. 
Co;,; 238 Alta, lL. 695, £19291, 1, DomLR 
344, 35 CanRCas 145, [1929] 1 West 
Wkly 456. (17) Crevice between 
boards in a sidewalk in which the 
heel of the injured person’s apes 
caught. Sandretto v. Quincy, ete., R. 
Co., 218 Mo. A. 590, 265 SW 856. (18) 
Inclmation of ascent by which the 
highway was carried over the track, 
in excess of that permitted by statute. 
Elliott v. Grand Trunk: R. Co., 20 Ont 
WN 123. =(19) Exposed spike in a 
crosstie which caught the hoof of a 
horse with the resultant fall of the 
rider. Lanier v. Bacon Lumber 
Co, 141, La. 829, 75°S 7 

56. Stevenson v. rhea Cent. R. 
Co., 157 Ky. 561, 163 SW 747; Edwards 
v. Atlantic Coast TinewR, Co., 129 N. 
C. 78, 39 SE 730; Schneider v. Penn- 
sylvania Cos Pa. Cas. 290, 3 A 26. 

[a] Thus, where a man is thrown 
from a buggy, and injured by reason 
of his horse’s hoof catching between 
the rail and wooden guard of a rail- 
road street crossing, he must show 
negligence on the part of the company 
before he is entitled to recover for 
bodily pain and suffering, and pe- 
cuniary loss. Schneider V. Pennsyl- 
vania Co., 1 Pa. Cas. 290, 3 A 26. 

[b] Negligent construction means 
such an improper construction of the 
crossing, whether arising from negli- 
gence, indifference, or motives of 
economy, as unnecessarily increases 
the danger of using the public high- 
way. poe y. Atlantic Coast Line 
R. Co., 129 N. C. 78, 39 SH 730 


{c] Bowie. expressly imposing 
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to improper construction or maintenance although it 
may be an obstacle to travel;°® nor is the railroad 
company lable on the theory that it has not restored 
an intersected highway to its former state as near 
as may be merely because the angle of approach 
was slightly altered.®°® 
ing is dangerous does not necessarily impute negli- 


So the mere fact that a eross- 


liability on the railroad company (1) 
has been construed as not absolutely 
to impose liability for an injury 
caused by a structure legally placed 
on the highway (Allen v. New Haven, 
etc., -R. ;Co,,,.50; Conn. 215)5 (2) and 
such statute presupposes some fault 
or neglect of duty on the part of the 
railroad company (Allen vy. New Hav- 
en, etc., R. Co., supra). 

57. U. S.— Michigan Cent. R. Co. v. 
Vastag, 268 Fed. 191; Myers v. Chi- 
cago, etc., KR. Co., 101 Fed: 915: 

Iowa. Peterson Vv. Ghleaeo; ete. AR, 
Co., 185 Iowa 378, 170 NW 452 

Mass.—Baxter v. Boston, ete., R. 

v. Midland Pac. R. 


Co., 217 Mass. 312, 104 NE 733. 
Nebr.—Meyer 
Co., 2 Nebr. 319. 

N. Y.—Taylor v. Long Island R. 
Co., 16 App. Div; 1, 44 NYS 820 

Pa, —Hildebrand v. Director Gen. of 
Railroads, 270 Pa. 86, 112 A 875; Kolb 
Bakery Co. v. Philadelphia, ete; =Rs 
Co., 25 Pa. Dist. 914. 

[al Width of flangeway.—The fact 
that a sidewalk crossing was con- 
structed with the necessary flange- 
way only slightly wider than the 
flanges does not, in the absence of evi- 
dence of negligent construction, show 
a violation of the statutory or com- 
mon-law duty safely to construct the 
crossing, although the flangeway was 
approximately the width of some shoe 
heels, since it would be impossible 
to construct a flangeway which would 
be safe for all sizes and shapes of 
heels. Michigan Cent. R. Co. v. Vas- 
tag, 268 Fed. 191. 

[b] That plank ‘which forms ap- 
proach is raised above surface of 
ground about the thickness of the 
plank does not make the _ crossing 
defective. Taylor v. Long Island R. 
Co., 16. App. Div. 1, 44 NYS 820. f 

[ec] Ditch on railroad company’s 
land beyond street line.—(1) A rail- 
road company was not liable for an in- 
jury resulting from the fact that dur- 
ing a heavy rain eS plaintiff had 
inadvertently steppe into a drain, 
eighteen inches wide at seven inch- 
es deep at the end of the planking 
at a street crossing beyond the street 
line and on the company’s own lands, 
which drain the railroad company had 
constructed for the purpose of pro- 
tecting its roadbed from washouts, 
and for the necessity of which it was 
the sole judge. Baxter v. Boston, ete., 
R. Co., 217 Mass. 312, 104 NE 733. 
(2) The existence of such drain was 
not an actionable defect, within Rev. 
L. c 51 § 18, authorizing actions for 
injuries due to defects in any way. 
Baxter v. Boston, etc., R. Co., supra. 
(3) Such drain did not make the 
crossing so unsafe as to require a 
railing, under Rev. L. c 51 § 18. Bax- 
ter v. Boston, etc., R. Co., supra. 

[ad] Smoothness of surface.—A 
railroad, under Code (1897) § 2054, 
was not required to keep the sur- 
face of the road at a crossing so 
smooth and free from all inequalities 
that no jar or jolt would be caused 
by vehicles passing over the cross- 
ing. Peterson v. Chicago, etc., R. Co., 
185 Iowa 378, 170 NW 452. 

[e] Width of crossing.—Where:a 
teamster, in order to avoid a ditch in 
street beyond defendant’s right of 
way, turned off the planking of the 
crossing, which crossing was of ade- 
quate width, there was no liability. 
Kolb Bakery Co. v. Philadelphia, etce., 
R. .Go.; 25) Pa. Dist. 914, 

58. Harris v. Boston, ete., R. Co., 
211 Mass. 573, 98 NE 578. 

59. Atchison, ete, R. Co. v. Spen- 
cer, 20 KF. (2d) 714. 
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gence to the railroad company,*° and the fact that 
a railroad crosses a street or highway at grade is 
not of itself sufficient to impose lability on the rail- 
road company for an injury sustained at the cross- 


ing.®1 


Width of crossing. While liability may be based 
on a failure of the railroad company to comply with 
its duty to construct a crossing of adequate width,*? 
in general liability cannot be predicated of a failure 
to maintain a crossing of a greater width than the 
traveled portion of the intersecting highway.°? <A 
railroad company is not liable for a failure to keep 
the roadway, throughout its whole width, in a rea- 
sonably safe condition for pedestrians where it has 
provided a sidewalk which is reasonably safe.°* 

In general the railroad com- 


Location of defect. 


60. Edwards v. Atlantic Coast Line 
ECO. 29) NaC. 78, 39° SH (30° 

[a] Safe for purpose of crossing.— 
If a railroad crossing is so construct- 
ed as to be safe to one crossing the 
railroad, this is enough, although it 
may be dangerous to one walking 
along the railroad. Raper v. Wilming- 
ee ete., R. Co., 126 N. C. 563, 36-SE 
1 


61. Allen v. New Haven, etc., R. 
Co., 50 Conn. 215; Chicago, ete., R. Co. 
Vv. White, 46 Ill. A. 446. 

62. Atchison, ete.,, BR. Co. v. Henry; 
60 Kan. 322, 56 Pp 486; Phillips v. Pry- 
or, (Mo. A.) 190 SW 1027; Campbell 
v. Canadian, etc., R. Co., 23 Man. 385, 
12 DomLR 272, 15 GanRCas 357, 24 
WestLR 447, 4 WestWkly 914. 

[a] Failure to provide suitable 
crossings for harvesting machines, 
whereby injuries result, is negligence, 
as railroad companies must know the 
requirements of harvesting machines 
in general use throughout the state, 
as to the width of crossings necessary 
to enable persons to drive them safely 
across, Atchison, etc., R. Co. v. Hen- 
ry, 60 Kan. 322, 56 P 486. 

63. Schuenemann v. Director Gen. 
of. Railroads, 177 Wis. 218, 187 NW 


983. 

64. Ne UEY, v. Chicago, etc, R. 
Co., 207 Ill. A.) 375. 

65. ono v. Cleveland, etc., R. 


Co., 20 Oh. Cir. Ct. 248, 11 Oh. Cir. Dec. 
943°: San Antonio, etc., RETCO. nV Belt, 
(Tex. Civ. A.) 46 SW 374. 

[a] Rule applied even though the 
railroad company was negligent in not 
filling at the intersection of the track 
with the street. San Antonio, etc., 
R. Co. v. Belt, (Tex. Civ. A.) 46 SW 
374. 

66. See supra § 349 in 51 C. J. 

67. Ala.—Gulf, etc., R. Co. v. Hav- 
ard, 217 Ala. 639, 117 S 223. 

Tll.—Talley .v. Pittsburg, etc., R. 
C@o,,, 23) Ll). A. 513; Llinoits Cent, R. 
Co. v. Truesdell, 68 Ill. A. 324. 

Ind.—Bloomington y. Chicago, ete., 
Re Co,,,, p2. nd. “A.),510,; 98 INE 13885 
Cleveland, etc., R. Co. v. Federle, 50 
Ind. A. 147, 98 NH 123; Evansville, 


etc., R.-Co. v. Allen, 34 Ind. A. 636, 
73 NE 630. : 
Iowa.—Farley v. Chicago, etc, R. 


Co., 42 Iowa 234. 


Key —Wouwiswille:: iete:. 5 kin Cou ive 
Speckman, 169 Ky. 385, 183 Sw be ays 
Md.—Whitby v. Baltimore, (uirchaelee 


Co., 96 Md. 700, 54 A 674, 

Mo.—Lee v. St. Louis, ete., R. Co., 
150 MonwA. 175, 129. SW 773. 

S. C—_Dobbins v. Seaboard Air Line 
R. Co., 108 S.C. 254, 93 SH 932. 

Ont.— Raspberry v. Canadian Nat. 
oe Co., 62 Ont. L. 406, [1928] 3 DomLR 
Bia ls 

See St. Louis, etc., R. Co. v. Smith, 
118 Ark: 72,175 SW 415; Gulf, ete:, R. 
Co. v. Greenlee, 62 Tex. 344 (the view 
has been expressed that a railroad 
company in building its track across 
a highway is bound to leave the ap- 
proaches of the highway in as good a 
condition as they were in before, even 
though the statute does not express- 
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pany is not responsible for a defect that is beyond 
the limits of the street or highway.®° 

duty of the railroad company in respect o 
tion, restoration, or maintenance extends to the ap- 


here the 
construe- 


proaches to the crossing,®® it is lable for injuries 


right of way.°® 


not liable.*® 


proaches.?° 


ly so direct, as that was the evident 
intent); Missouri, etc., R. Co. v. Con- 
nelly, 14 Tex. Civ. A. 529, 39 SW 145 
(where a charge to the effect that a 
railroad company must maintain ap- 
proaches so as not to impair useful- 
ness was apparently approved, but, 
if erroneous, was harmless); Weaver 
vy. Canadian Northern R. Co., 4 Sask. 
L. 201, 17 WestLR 265 (the railroad 
company was held liable where fail- 
ure to fill in part of the street as re- 
quired by the railway board’s order 
contributed to the injury). 2 

[a] Reason for rule.—‘“Proper ap- 
proaches and embankments necessary 
to enable the traveler to reach and 
leave the crossing are a part of the 
crossing, and the. company is under 
duty to construct and maintain them.” 
Gulf, ete., R. Co. v. Havard, 217 Ala. 
639, 642, 117 § 223. 

[b>] Rule applied: (1) Where a 
hole in the road resulted from the 
railroad company’s failure to comply 
with the duty of furnishing lateral 
support to the road. Gulf, ete. R. 
Co. v. Havard, 217 Ala. 639, 117.9) 298: 
(2) Where there was an absence of 
guard rails from a fill located be- 
tween bridge and railroad embank- 
ment. Evansville, etc., R. Co. v. Allen, 
34 Ind. A. 636, 73 NE 630. (3) Where 
railroad was built across an estab- 
lished highway. Dobbins v. Seaboard 
Gan Line R. Co., 108 S. C. 254, 93 SH 
{c] Prior defects.—If the con- 
struction of an approach to the cross- 
ing does not make the street more 
dangerous than before the railroad 
was built, the railroad company is not 
required ‘to correct defects that ex- 
isted prior to the building of the 
road. Whitby v. ea OUCH Rte 
Co., 96 Md. 700, 54 A 674 

[ad] Duty as to approaches imposed 
by statute.—(1) Liability in géneral. 
Illinois Cent, R. Co. v. Truesdell, 68 
Ill. A. 324; Lee v. St. Louis, ete., R. 
Co., 150 Mo. A. 175, 129 SW 778. (2) 
“When applied to the subject matter 
of a railroad crossing, the word ‘ap- 
proaches’ means the embank- 
ments, or bridges, or grades, or struc- 
tures of any sort, on each side of 
the railroad at the crossing, which 
serve as the passage or way for ap- 
proaching the crossing.” Blooming- 
ton v. Illinois Cent. R. Co., 154 Jil. 
539, 544, 39 NE 478. (38) What is to 
be considered as the extent of the 
approaches to the railroad crossing 
must be determined by what is rea- 
sonable in the particular: case, and 
this is fixed, for the time being, at 
least, by the actual approach or struc- 
ture made by the railroad company, 
with the acquiescence of the public 
and the public authorities. Blooming- 
ton ?v.. Nilinois ) Cent. R2)Co.y usuprnar 
To same effect Illinois Cent. R. Co. v. 
Truesdell, supra. (4) The distance 
from the track to the defect in the 
approach and the fact that it is not 
connected with the dangers incident 
to the operation of trains are not ma- 
terial provided the defect is within 


resulting from noncompliance with such duty,°* even 
though the defects are outside the railroad company’s 


But where the duty of the railroad 


company does not extend to such approaches, it is 
Even as to defects in approaches of a 
public road to a railroad track within the right of 
way, the view has been taken that the railroad com- 
pany is not liable where the applicable statute does 
not impose any duty on it in respect of such ap- 


the right of way. Illinois Cent. R. 
Co. v. Truesdell, supra. (5) Defect 
not within approach and liability not 
shown see Bloomington vy. Illinois 
Cent. R. Co., supra. 

68. Gulf, etc., R. Co. v. Havard, 217 
Ala. 639, 1G Seog) 

69. Bloomington v. Illinois Cent. 
R. Co., 154 Ill. 539, 39 NE 478; Chica- 
£0, etc., R. Co. v. Joliet, 96- Dl) Al-468aj 
Beatty v. Central Iowa R. Co., 58 
Iowa 242, 12 NW 332; Gulf, etc., R. 
Couky:. Woods, (Tex. Commn. A.) 290 
SW 729 [rev (Civ. A.) 283 SW 859]; 
Galveston, etc., R. Co. v. Rodriguez, 
(Tex. Commn. A.) 288 SSW 151 [rev 
(Civ. A.) 281 SW 259]. See Shahan v. 
Northern Texas Tract. Co., (Tex. Civ. 
A.) 266 SW 850. 

[a] Statutes imposing duty as to 
crossing's.—‘‘The word ‘crossing’ as 
used in the statutes . . . means that 
part of the public highway from the 
point where it touches the property 
line of the railway company on one 
Side until it passes over and beyond 
the railway company’s property line 
on the opposite side of the track.” 
Gulf, ete., R. Co. v. Woods, (Tex. 
Commn. A.) 290 SW 729, 730. 

[b] Railroad company as. tres- 


| passer.—A railroad which goes be- 


yond its right of way to repair a high- 
way is a trespasser. Galveston, etc., 
R. Co. v. Rodriguez, (Tex. Commn. A.) 
bee). Sw 151 [rev (Civ. A.) 281 ‘SW 

[ec] Duty as to approaches ex- 
pressly limited by statute to right of 
way.—Bloomington v. Illinois Cent. 


R. Co., 154 Ill. 539, 39 NE 478; Chi- 
MERE etegrR. Cow Vi dF OMOt. 196 Meet 
[a] That portion of highway ly- 


ing parallel to railroad track from the 
point where the railroad first infring- 
es upon the highway to the point of 
actual crossing cannot be regarded as 
part of the highway crossing. Beatty 
Vv. Ea Iowa R. Co., 58 Iowa 242, 


12 NW 3 

70. Tiinois Cent. R. Co. v. Leich- 
ner, 19 F. (2d) 118. See Hall v. Geor- 
gia Southern, etc, R. Co., 34 Ga, A. 
786, 131 SE 187 (in view of Civ. Code 
[1910] § 2674, a railroad company is 
under no duty to maintain a highway 
except where the highway crosses the 
tracks or close to the crossing, and 
the company was not liable for an 
injury from collision with an obstruc- 
tion in the highway where the ob- 
struction was one hundred and seven- 
ty-four feet from the crossing, and 
the highway at that point was on the 
company’s property); Lynch y. Cleve- 
land, etc., R. Co., 20 Oh. Cir. Ot 248, 
LL Oh.) Cir se Deew 2435 (a Mcrossineay 
within the meaning of Rev. St. § 3324, 
includes only that part of the struc 
ture immediately over and across the 
tracks and a sufficient space on ei- 
ther side thereof to make a safe way, 
and the company was not liable for 
an injury resulting from a defect in 
a sidewalk some distance from the 
track at a point very near the line 
of defendant company’s right of 


See eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 1780 


 § 1781] 


[§ 1781] 4. Obstruction of Passage’'—a. In Gen- 
In general the railroad company owes the duty 
to the public not to obstruct a crossing unnecessarily 
or for an unreasonable period,’? which duty is non- 
So a railroad company may be lable 
for injuries caused by an obstruction where it is 
erected and maintained without legal authority,’* 
or where it amounts to negligence,’® as where the 
obstruction causes delay with a resultant collision,’® 
or where the railroad conipany allows its train or 
ears to remain on the crossing unnecessarily, or for 


eral. 


assignable.7® 


an unreasonable or unlawful length 


way); Dobbins v. Seaboard Air Line 
CO. 0108. C. 254, 93 Si 932 Ca 
railroad is liable only for the cross- 
ing on the roadbed, and is not liable 
for the approaches, where the high- 
way is constructed across an estab- 
lished railroad). 

71. Injuries to property from ob- 
arene see supra §§ 1228, 1229 in 

Obstruction of view or hearing see 
infra § 1784. 

Piers supporting overhead tracks 
see supra § 1783. 

72. U. S.—St. Louis-San Francisco 
R. Co. v. Thompson, 30 F. (2d) 586. 

Ind.—Chicago, ete., R. Co. v. Hunter, 
66 Ind. A. 158, 113 NE 772. 

Ky.—tTrent v. Norfolk, ete., R. Co., 
167 Ky. 319, 180 SW 792. 

S. C.—Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 123, 138 SE 675 [cer- 
tiorari den 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]. 

Tex.—Texas Cent. R. Co. v. Randall, 
51 Tex. Civ. A. 249, 113 SW 180. 

Wis.—Depow v. Chicago, etc., R. 
Co., 151 Wis. 109, 138 NW 42. 

And see cases passim this section. 

[a] Effect of statute or ordinance. 
—(1) A railroad company should not 
permit cars to block a crossing for 
an unreasonable length of time, under 
a city ordinance which provides that 
ears shall not be left standing at 
grade crossings. Glenn v. Southern 
me Cor, 145° S. C44, 142 SH 801. 
W. Va. Code (1887) c 54 § 50 subs 
6, authorizing construction of rail- 
roads on or across streets and high- 
ways, does not authorize the obstruc- 
tion of highways by railway trains 
at crossings. Trent v. Norfolk, etc., 
Ee ©o:, L6%Ky. 819, 180 SW 792. (3) 
Burns St. Annot. (1914) § 2671, mak- 
ing it a misdemeanor for one in charge 
of a freight train to allow it to stand 
without an opening therein across a 
highway, imposes a duty on the rail- 
road to keep crossings free of such 
blockine.\« Chicago, ete. R.- Co. v. 
Hunter, 65 Ind. A. 158, 113 NE 772. 

[b] ‘Width of clearance.—W here a 
railroad company is under the duty 
of clearing a highway crossing, it 
must do so in such manner as to leave 
the entire right of way of the road 
open for travel. Harvey v. Illinois 
eae eGo. tbo Ky, 199, 167 SW 

73. Phillips v. Seaboard Air Line 
THnCo., 127 S.: C. 541, 122 SH 309. 

74. Johnson v.-Illinois Cent. R. Co., 
165 Ill. A. 19; Howard v. Lehigh Val- 
dey, R.  Co:, 150 A 356 fare. 220, ING! 
Misc. 581, 146 A 587]. 

[a] Rule applied to crossing signal 
device. Howard v. Lehigh Valley R. 
Co., 150 A 356 [rev 7 N. J. Misc. 581, 
146 A 587]. 

ot Sie Be ei cee CEG Ete COL V. 
Sponier, 85 Ind. 

Mo.—Lyon vy. St. Penta, ete, Riz) Co., 
6 Mo. A. 516. 

N. C.—Edwards v. Carolina, ete., R 
Co., 140 N. C. 49, 52 SE 234 

s. C.— Phillips v. Seaboard Air Line 
mm. Co., 127 8. C. 541, 122 SH :309. 

ote ’_Wairbanks v. Yarmouth, 24 
Ont. on 

tay ‘Railroad company which vio- 
lates express statutory duty, in plac- 
ing or causing an obstruction in a 
public highway at a crossing, will not 
be heard to say that it did not antici- 


. Pate an injury resulting directly from 
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of time, by rea- 


such unlawful act. 
Say v. Carvener, 113 Ind. 51, 14 NE 

[b] Ilustrations.—(1) Hand car 
negligently left on track at night by 
a section foreman. Pittsburgh, etc., 
R. Co. v. Sponier, 85 Ind. 165, @)) A: 
railroad company has been held liable 
where the snow on the approach to a 
bridge over its tracks accumulated as 
a result of the improper construction 
of the bridge. Fairbanks v. Yar- 
mouth, 24 Ont. A. 273. 

76. U. S.—St. Louis-San Francisco 
R. Co. v. Thompson, 30 F. ag, rhe 

Ga.—Brunswick, ete. R. Vv. 
Hoover, 74 Ga, 436. 

Mich.—Sutter v. Pere Marquette R. 
Co., 230 Mich. 489, 202 NW 967. 

Minn.—Gowan v. McAdoo, 143 Minn. 

227, 481, 173 NW 440, 4438; ‘Belshan v. 
Tllinois Cent. R. Co., 117 Minn. 110, 
134 NW 507. 

Okl1.—St. Louis-San Francisco R. Co. 
v. Simmons, 116 Okl. 126, 242 P 151. 

[a] TIllustrations.—(1) Loose ties 
so close to highway at crossing as to 
delay automobile. St. Louis-San 
Francisco R. Co. v. Thompson, 30 F. 
(2d) 586. (2) Ditch near tracks at a 
crossing which impeded the passage 
of wagons. Brunswick, etc., R. Co. v. 
Hoover, 74 Ga.'426. (3) Planks not 
maintained at a level with rails, in 
violation of an applicable statute, 
with result that sleigh was retarded 
by runners sticking on rails. Gowan 
v. McAdoo, 143 Minn. 227, 481, 173 NW 
440, 443. (4) Planks not maintained 
at a level with rails, in violation of an 
applicable statute, with result that 
threshing outfit stuck on rails. Bel- 
shan v. Illinois Cent. R. Co., 117 Minn. 
110, 134 NW 507. (5) Permitting 
rough and uneven condition of cross- 
ing which delayed crossing. St. 
Louis-San Francisco R. Co. v. Sim- 
mons, 116 Okl. 126, 242 P 151. 

Via) Wn S:——-Chicare, ete. Ri» Cos vi 
Prescott, 59 Fed. 237, 8 CCA 109, 23 
LRA 654. 

Colo.—Denver, etc., R. Co. v. Rob- 
bins, 2. Colo. 7A. 31/35 130) Pe 261. 

Del.—McCoy v. Philadelphia, 
R- (Co: 109Del. 599). 

Ga. al of Georgia, Re Co, Vv. 
Owen, 121 Ga. 220, 48 S® 916; Central 
ag v. Curtis, 87 Ga. 416, 13 SE 

Ky.—Trent v. Norfolk, etce., R. Co., 
167 Ky. 319, 180 SW 792. 

Miss.—Southern R. Co. v. Floyd, 99 
Miss. 519. 55 S 287. 

Mo.—Fife v. Chicago, ete, R. Co., 
174 Mo. A. 655, 161 SW 300. 

Nebr.—Chicago, ete., R. Co. v. Rob- 
oe 38 Nebr. (Unoff.) 425; 91 NW 


N. C.—Alexander v. Richmond, etce., 
R.:Co., 112 N. C. 720, 16 SE 896; Her- 
rell v. Albemarle, etc., Ets COE, 110 N. 
C: 215, 14 SE 687. 

Pa.—Todd v. Philadelphia, ete., R. 
Co., 201 Pa. 558, 51. A 332; Pennsyl- 
Vania ae Co. “ve Uselly; 31 -Pari372> 
Bane v. Lloyd, 31 Pa. 358, 72 AmD 


S. C.—Miller v. Atlantic Coast Line 
Ri iCo;, 140° S. C. 12:3; 138 SH 675 [cer- 
tiorari den 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Burns 
v. Southern R. Co., 61 S. €. 404, 39 SH 


567. 
(Civ. A.) 


Tex.—Freeman v. Terry, 
144 SW 1016; St. Louis Southwestern 


Evansville, etc., 


etc., 
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son of which injuries are received by one who at- 
tempts, with due care, to eross,’* or by one who is 
precluded by the obstruction from atterapting to 
In the event that the railroad company 
has violated no duty to persons using a public cross- 
ing, In respect of the existence of an obstacle or 
obstruction, it is not liable for injuries sustained as 
the result of such obstacle or obstruction.*® 
general a railroad company has the right to stop its 
train or leave its cars at a public crossing for a rea- 
sonable time and for a proper purpose;*® it is not 


So in 


R. Co. v. Pool, (Civ. A.) 135 SW 641; 
Galveston, etc., R. Co. v. Simon, (Civ. 
A.) 54 SW 309. 

Wis.—Fay v. Minneapolis, etc., R. 
Co., 131. Wis. 639, 111 NW 683; Bus- 
sian v. Milwaukee, etc., R. Co., 56 Wis. 
325, 14 NW 452. 

Man.—Campbell v. Canadian North- 
ern R. Co., 23 Man. 385, 12 DomUR 
272, 15 CanRCas 357, 24 WestLR 447, 
4 WestWkly 914. 

Sask.—Weaver v. Canadian North- 
oe R. Co., 4 Sask. L. 201, 17 WestLR 

[a] Negligence per se.—The occu- 
pation of a street crossing by railroad 
engines, without authority of law, 
constitutes negligence per se on the 
part of the railroad company. Den- 
ver, etc., R. Co. v. Robbins, 2 Colo. A. 
313,.30,P) 2615) Central Ri Cov, Curtis) 
87 Ga. 416, 13 SE 757. 

[b] Effect of statute.—L. (1911) 
p 153 does not affect the common-law 
duty of train operatives to exercise 
reasonable care at Crossings. Fife v. 
Chicago, etc., R. Co., 174 Mo. A. 655, 
161 SW 300. 

[ec] Mere license to lay track 
across a public street gives no au- 
thority to stand cars thereon, so as to 
obstruct the crossing, for such periods 


as may suit the company’s ors 
venience. Chicago, ete Rawea: 
Prescott, 59 Fed. 237, 8° CCA 109, 23 


LRA 654. 

{[d] Injury of person standing on 
parallel track.—An obstruction of a 
railroad crossing over a public road 
may constitute negligence as to one 
who is standing on the crossing, where 
he is thereby put in peril from an- 
other train running at a high rate of 
speed and without signals on a track 
near to, and parallel with, that on 
which the obstructing train stands. 
Central of Georgia R. Co. v. Motz, 130 
Ga. 414, 61 SE 1. 

78.) Duffy wv. Atlantic ete; Ro Con 
144 N. C. 26, 56 SH) 557%: 

[a] Attempt to turn horse.— 
That a railroad train was standing 
across a public street and obstructing 
the same unnecessarily and for an un- 
reasonable time, so that a driver of a 
runaway horse was obliged to turn 
him out into an alley, before reaching 
the train, in doing which his vehicle 
was overturned and the driver was in- 
jured, was not negligence. Duffy v. 
‘Atlantic, etc., R. Co., 144 N. C. 26. 56 


SH 557. 

79. Brown v. Chicago, etc., R. Co., 
177 Ill. A. 599; .Taylor v. Long Island 
R. Co., 16 App. Div. 1, 44 NYS 820. 

[a] Snow.—Notwithstanding snow 
piles on either side of the way were 
within the limits of the highway, the 
railroad company was not chargeable 
with negligence if it had furnished a 
reasonable safe passage for public 
use. Brown v. Chicago, etc., R. Co., 
AeA eACT 5 9 9: 

80 


Ue OO.5 
Ohio). 

Ga.—Georgia Cent. R. Co. v. Owen, 
121 Ga. 220, 48 SE 916. 

Miss.—Gulf, etc., R. Co. v. Holifield, 
152 Miss. 674, 120 S 750. 

Mo.—Brown vi. Hannibal; “ete; BR. 
Cow 50) Moy 461, ih) Amir 420; Fife v, 
Chicago, ete., R. Co., 174 Mo. A. 655, 
161 SW 300. 

Nebr.—Chicago, ete., R. Co. v. Rob= 


7 F. (2d) 36 (case arising in 
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chargeable with negligence for so doing,*! and is 
not lable for injuries caused by such obstruction.®? 

Violation of statute or ordinance. According to 
some cases, the violation of a municipal ordinance** 
or of a statute,* including a penal statute,*® aimed 
at the undue blocking of a crossing by trains or ears, 
is negligence per se, for which the railroad company 
may be liable,8* even though the statute is in terms 
directed to employees in charge of a train.*’? But, 
according to some cases, a penal statute of this de- 
scription in terms directed to employees of a rail- 
road company does not impose a duty upon the com- 
pany itself;8* therefore, negligence may not be pred- 
icated of a mere violation of such statute,®® but de- 
pends in each case on whether or not the obstruc- 
tion was reasonable.®® \ Liability may not be predi- 
cated of an alleged violation of a statute or ordi- 
nance aimed at the undue or improper blocking of 
a erossing by a train or cars where the conditions 
are not such as to bring the ease within the provisions 
of the statute or ordinance in question.®! 

At place other than public crossing. Some penal 
statutes restricting the blocking of crossings by 
trains or cars do not apply to permissive crossings, °? 
and so negligence cannot be predicated of a violation 
erts, 3 Nebr. (Unoff.) 425, 91 NW 707. 

N. J.—Nadasky v. Public Serv. R. 
Co., 97 N. J. L400, 117 A 478. 

Wis.—Depow v. Chicago, 


CECH te 
Co., 151 Wis. 109, 138 NW 42. 
[a] Construction of statute or or- 


84. 
85. 


RAILROADS 


LRA1916B 1079; Houston, ete., R. Co. 
v. Price, (Tex. Civ. A.) 192 SW 359. 
Jarrell v. New Orleans, 
R. Co., 109 Miss. 49, 67 S 659. 
Central Indiana R. Co. v. Wis- 
hard, 186 Ind. 262, 114 NE 970; 


/ 

of such statute where a train blocks a permissive 
crossing.°* 
a way across the track is constantly used by the pub- 
lic with the knowledge of ‘the railroad company’s 
employees without objection, the railroad company 
has the duty of exercising reasonable care to meet 
and avoid dangers which should be anticipated.°* 
It has been held that a railroad company is not liable 
for an injury to a person who erosses, under an im- 
plied invitation from the company, at a place other 
than a public crossing, where the injury resulted 
from the maintenance of an implement in the path 
which was necessary in the operation of the rail- 
road.?® 

Trespass. According to some eases, a railroad 
company which allows its train or ears to block a 
crossing for an unreasonable time, or for a longer 
time than the law permits, unless it is without fault, 
is regarded as a trespasser.°® 

[§ 1782] (b) Warning as to Presence of Obstruc- 
tion. The view generally taken is that the presence 
of a train or cars at a crossing Is sufficient notice 
of obstruction and of danger,®’ that the railroad 
company is not bound to give any further warning 
as to the presence of such obstruction,®® and that 
92. Care required at crossing by 


license or custom in general see supra 
ete., | § 1771. 

St. Louis Southwestern R. Co. 
v. Christian, 144 Ark. 65, 261 SW 297, 


Fife | 262 SW 29; Charlton v. Baltimore, 


It has been held, however, that, where — 3 


dinance.—(1) L. (1911) p 153 allows 
trainmen a reasonable exercise of the 
obstruction privilege within the five- 
minute period. Fife v. Chicago, etc., 
R. Co., 174 Mo. A. 655, 161 SW 300. 
(2) An ordinance which merely pro- 
hibits the blocking of crossings by 
cars or engines has been construed as 
prohibiting an unnecessary stop or a 
necessary stop prolonged for an un- 
reasonable or unnecessary period. 
Depow v. Chicago, etc., R. Co., 151 
Wis. 109. 1388 NW 42. 
81. Del.—Philadelphia, ete., R. Co. 
v. Dillon, 31 Del. 247, 114 A 62, 15 
ete., 


ALR 894. 
RCo. (vi -Bed= 
norz, 57 Ill. A. 309. 


Il1l.—Chicago, 

Mo.—Fife v. Chicago, etc., R. Co., 
174 Mo. A. 655, 161 SW _ 300. 

N. H.—Paine v. Grand Trunk R. Co., 
58 N. H. 611. 
‘ N. J.—Jacobson v. New York, etc., 
RE CO4US TUN. esl 88, OF VAS OTT. 

N Y.—Young=v. Hrie R.: Co.,; 158 


App. Div. 14, 143 NYS 176. 
N. C.—Duffy v. Atlantic, etc, R. 
Co., 144 N. C. 26, 56 SH 557. 


[a] Where railroad employees hon- 
estiy believe that they cannot move 
obstructing car without help and they 
exercise ordinary care and prudence 
in that judgment, they are not negli- 
Paine v. Grand Trunk R. Co., 


vented a 
wagon attached from crossing in time 
to avoid being struck by such other 
train. Fife v. Chicago, etc., R. Co., 
174 Mo. A, 655, 161 SW 300 (trainmen 
could not anticipate the situation). 

82. See cases supra notes 80, 81; 
and infra this note. 

[a] Automobile striking cars.—A 
railroad company is not liable for an 
injury in a collision between an auto- 
mobile and.a car standing on a high- 
way crossing where it was not negli- 
gent, whether the automobile driver 
was careful or negligent. Philadel- 
phia, ete., R..Co. v. Dillon, 31 Del. 247, 
114 A 62, 15 ALR 894. 

83. Central R. Co. v. Curtis, 87 Ga. 
416,13 SH 757; Paul v. Atlantic Coast 
Line R. Co., 170 N. C. 230, 87 SE 66, 


eh a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


v. Chicago, ete., R. Co., 174 Mo. A. 655, 
161 SW 300. See Todd v. Philadel- 
phia,’ ete “Ri 2Cox 208 Pa, 558, sols A 
332 (under the Act of March 20, 1845, 
declaring the blocking of a public 
crossing with cars to be illegal, and 
prohibiting it under a penalty, the 
obstruction of a crossing with a train 
is prima facie negligence). 

[a] Violation of statute not shown. 
—Cleveland, ete., R. Co. v. Gillespie, 
(Ind. A.) 172 NE 131. 

86. Cleveland, etc, R. Co. v. Gil- 
lespie, supra; Chicago, etc., R. Co. v. 
Hunter, 65 Ind. A. 158, 113 NE 772. 
And see cases supra notes 83-85. 


87. Chicago, etc., R. Co. v. Hunter, 
supra. And see cases supra note 85. 
88. Killen v. New York Cent. R. 


Co., 225 App. Div. 8, 232 NYS 76. 

89. Killen _v. New York Cent. R. 
Co., supra; Burns v. Delaware, etc., 
Co.,. 110 App. Div. 592, 96 NYS 509, 
116 App. Div. 111, 101 NYS 225. See 
Hendley v. Chicago, etc., R. Co., 198 
Wis. 569, 225 NW 205 (no negligence 
shown). 

90. Killen v. New York Cent. R. 
Co., 225 App. Div. 8, 232 NYS: 76. 

91. Southern R. Co, v. Prather, 119 
Ala. 588, 24 S 8386, 72 AmSR 949; 
Trask v. Boston, etc., R. Co., 219 


[a] Delay to fire apparatus.—An 
ordinance prohibiting the obstruction 
of a street So as to delay any company 
carrying its apparatus to or from any 
fire does not make a railroad company 
liable for injuries received by a per- 
son in going to a fire in the perform- 
ance of his duties while crossing a 
street which the railroad company has 
obstructed, unless the obstruction is 
such as to delay a fire company in 
carrying its apparatus to or from the 
fire.. Southern R. Co. v. Prather, 119 
Ala. 588. 24 S 886, 72 AmSR 949. 

{b] Time.—Where plaintiffs col- 
lided with cars standing on a railroad 
crossing, they cannot recover on the 
theory that the railroad company vio- 
lated St. (1906) c 4638 pt 2 § 155, pro- 
hibiting a railroad company from 
blocking a crossing more than five 
minutes, where it was not shown how 
long the cars had remained standing. 
Trask v. Boston, etc., R. Co., 219 Mass. 
410, 106 NE 1022. 


| Mass, 410, 106 NE 1022. 


ete. Ro Co.;.252 Pa, 107,797 A 26s 

[a] Thus a pathway which crossed 
a ditch by footlog, and continued over 
defendant’s track, permissively used 
by the public, was not a crossing 
within Crawford & Moses Dig. § 8560, 
prohibiting the blocking of a public 
highway, street, alley, or farm cross- 
ing by trains for more than ten min- 
utes, and therefore defendant, by fail- 
ing to separate its train, violated no 
statutory duty. St. Louis Southwest- 
ern R. Co. v. Christian, 164 Ark. 65, 
261 SW 297, 262 SW 29. 

94. Carmer v. Chicago, etc., R. Co., 
95 Wis. 5138, 70 NW 560. 

95. Atchison, etc., R. Co. v. Fuller, 
72 Kan, 527, 84 P 140. 

[a]. Semaphore wires and other de- 
vices.—A person who, under an im- 
plied invitation, crossed at a place 
other than a public crossing assumed 
the risks of injuries from coming in 
contact with semaphore wires or any 
other stationary devices convenient or 
necessary for the safe operation of 
trains. Atchison, ete., R. Co. v. Ful- 
here te epee: oes ef P 140. 

96. entral of Georgia R. Co. v. 
Chambers, 194 Ala. 152, 69 S 518: 
Walker v. Southern R. Co. Carolina 
Div., 77S. C. 161, 57 SE 764, 12 AnnCas 
591; Burns v. Southern R. Co., 61 S. 
C. 404, 39 SE 567; Littlejohn v. Rich- 
mend, etc., R. Co., 49S. (6.12, 26 SH 

La] Effect of statutory provisions. 
—Civ. Code (1902) § 1375, providing 
that, if any railroad company or its 
employee obstructs unnecessarily any 
public road or highway by permitting 
a car or cars or locomotive to stand 
for more than five minutes after no- 
tice to remove, it shall be liable for 
the penalty and for any damages from 
such obstruction, does not affect the 
rule that a railway company may be a 
trespasser by obstructing a public 
crossing by leaving its trains stand- 
ing across it for an unreasonable 
length of time. Walker v. Southern 
R. Co. Carolina Div., 77 S. C. 161, 57 
SE 764, 12 AnnCas 591. 

97. Scott v. Delaware, etc., R. Co., 
222 App. Div. 409, 226 NYS 287; Gal- 
lagher v. Montpelier, etc., R. Co., 100 
Vt. 299, 137 A 207, 52 ALR 744. 


98. Nadasky v. Public Serv. R. Co., 


. 


$74, 679, 120 S 750]. 


§§ 1782-1783] 


the trainmen have a right to assume that the opera- 
tor of the vehicle will act in a reasonable way to 
So even when it is dark the 
mere failure to give warning of such obstruction is 
not necessarily an act of negligence,! -notwith- 
standing, according to some eases, 
is unreasonably prolonged,? and the railroad com- 
pany is not chargeable with negligence for failure 
to give a warning where conditions are not such 
that the employees in charge of the train, in the exer- 
cise of reasonable care, should anticipate that be- 
cause of the darkness persons traveling along the 
highway in vehicles properly equipped with lights 
and operated with due care would be likely to come 


avoid a eollision.?® 


97 N. J. _L. 400, 117 A’ 478; Rapp v. 
Central R. of Pennsylvania, 269 Pa. 
266, 112 A 440; Gallagher v. Mont- 
pelier, etc., R. Co., 100 Vt. 299, 137 A 
207, 52 ALR 744; Hendley v. Chicago, 
ete., R. Co., 198 Wis. 569, 225 NW 205. 

{a] Traveler’s belief that track 
was not used does not extend the duty 
of the railroad company if the com- 
pany did not induce such belief. Gal- 
lagher v. Montpelier, ete., R. Co., 100 
Vt. 299, 137 A 207, 52 ALR 744. 

{[b] In exercise of its right to ob- 
struct highway grade crossing by its 
cars or trains for reasonable time the 
railroad company is not required to 
give warning to travelers on the high- 


way of the obstruction to travel. | 


Nadasky v. Public Sery. R. Co., 97 N. 
J. L. 400, 117 A 478. 

99. Philadelphia, ete, R. Co. v. 
Ty ee 31 Del. 247, 114-A 62, 15 ALR 

1. Orton y. Pennsylvania R. Co., 7 
F. (2d) 36; St. Louis-San Francisco 
R. Co. v. Guthrie, 216 Ala. 613, 114 S 
215, 56 ALR 1110; Philadelphia, etc., 
HH. Co. v. Dillon, 81 Del: 247, 1174 A 
62, 15 ALR 894; Nadasky v. Public 
Meyer CO. O9 IN. die cae £00, hL'7 2A 
478; Jacobson v. New York, etc., R. 
Cova 87 Nic J. G..°378,°94 A577. See 
Hendley v. Chicago, etc., R. Co., 198 
Wis. 569, 225 NW 205 (demurrer to 
complaint sustained). 

fa] Statutes in respect of certain 
sionals, which affect question of con- 
tributory negligence, are not material 
in determining the question as to the 
railroad company’s negligence. Na- 
dasky v. Public Serv. R. Co., 97 N. J. 
L. 400, 117 A 478. 

2. St. Louis-San Francisco R. Co. 
v. Guthrie, 216 Ala. 613, 114 S 215, 56 
ALR 1110. 

3. Ala—St. Louis-San Francisco 
R. Co. v. Guthrie, supra. 

Del.—Philadelphia, ete, R. Co. v. 
aie $1'Del. 247, 114 A 62, 15 ALR 


Ind.—Cleveland, etc., R. Co. v. Gil- 
lespie, (Ind. A.) 172 NE 1381. 

Mass.—Trask v. Boston, ete., R. Co., 
219 Mass. 410, 106 NE 1022. 

Miss.—Gulf, ete., R. Co. v. Holifield, 
152 Miss. 674, 120 S 750. 

N. H.—Gage v. Boston, ete., R. Co., 
V7 N. H. 289, 90 A 855, LURAI915A 363. 

N. J.—Morris v. Atlantic City R. 
Cos, 100 Ni J. a. 328. 126° A 295. 

N. Y.—Killen v. New York Cent. R. 
Wor 225 App. Div. 8, 232 NYS V76; 
Scott v. Delaware, etc, R. Co., 222 
App. Div. 409, 226 NYS 287. 

Vt.—Gallagher v. Montpelier, etc., 
R. Co., 100 Vt. 299, 137 A 207, 52 ALR 
744; Gilman vy. Central Vermont R. 
ioe 93 Vt. 340, 107 A 122, 16 ALR 

02. 

[a] Beason for rule.—‘“‘The em- 
ployees of the defendant, [railroad 
company] in the absence of some 
peculiar environment, are justified in 
believing that travelers in automo- 
biles properly lighted and driving at 
reasonable speed will observe the cars 
upon the crossing in time to avoid 
_ coming into collision with them.” St. 

-Louis-San Francisco R. Co. v. Guthrie, 
216 Ala. 613, 615, 114°S 215 [Equot 
Gulf, ete., R. Co. v. Holifield, 152 Miss. 
To same effect 
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the obstruction 


Trask v. Boston, etc., R. Co., 219 Mass. 
410, 106 NE 1022. 

[b] Glare obstructing vision of 
traveler.— Where the blocked crossing 
was near a lighted bridge, the train- 
men were not necessarily chargeable 
with knowledge that an automobile 
driver’s vision would be obscured by 


the glare. Cleveland, ete., R. Co. v. 
Gillespie, (Ind. A.) 172 NE 131. 
Guards, lights, and other signals 


not on trains or cars see passim infra 
§§ 1788-1809. i 

Lights on trains or cars see infra 
§§ 18138, 1822. ‘ 

4. Miller v. Atlantic Coast Line R. 
Co., 140 S. C. 123, 1388 SE 675 [certio- 
rari den 275 U. S. 556 mem, 48 SCt 117 
mem, 72 L. ed. 424 mem]. 

5. Lyon v. St. Louis, etc., R. Co., 6 
Mo, A. 516. 

[a] Where dirt on railroad cross- 
ing was piled upon street by the rail- 
road company under a license from 
the city, until the city shall remove 
it, and was left there at night with- 
out a light having been placed there- 
on, in violation of a city ordinance, 
the railroad company was liable for 
injuries suffered in consequence of 
the absence ‘of a light. Lyon v. St. 
Louis, etec., R. Co., 6 Mo. A. 516. 

6. Duty to maintain bridges in 
general see supra § 350 in 51 C. J. 

Liability for injuries on bridges in 
general see Bridges §§ 62-114. 

7. Ark.—Payne v. Stockton, 147 
Ark, 598, 229 SW 44. 

Ga.—Seaboard Air-Line R. Co. v. 
Young, 40 Ga. A. 4, 148 SE 757; Har- 
din v. Southern R. Co., 36 Ga. A. 427, 
136 SE 802. 

Ky,—Louisville, .etc.,, .R. Co. Vv. 
Muncey, 229 Ky. 538, 17 SW (2d): 422. 

N. Y.—Bush vy. Delaware, etc., R. 
Co., 166 N. Y. 210, 59 NE 838; Lee v. 
Delaware, ete., R. Co., 62 App. Div. 
624, 71 NYS 120. 

Pa.—Gates v. Pennsylvania R. Co., 
150 Pa. 50, 24 A 638, 16 LRA 554; 
Johnson y. Pennsylvania R. Co., 2 
Chest. Co. 315. 

Tex.—Gulf, etc., R. Co. v. Gasscamp, 
69 Tex. 545, 7 SW 227. 

Va.—Norfolk, ‘etc., R. Co. v. Kelley, 
tbl SH 2leawWwirginian J. Conv. Hark 
147 Va. 217, 136 SE 668; Norfolk, etc., 
mR Co. v. James? 147 Va. 178, 13¢-SHE 
660; Chesapeake, etc., R. Co. v. Jen- 
nings, 98 Va. 70, 34 SH 986. 

Ont.—Fairbanks v. Yarmouth, 24 
Ont. A. 273. 

See Quigley v. Grand Trunk West- 
ern R. Co., 234 Mich. 178, 207 NW 846 
(recognizing rule). 

[a] Building of convenient road 
and constructing bridge across cut 
does not alone fulfill the railroad com- 
pany’s duty and relieve it from pao 
ther liability in respect of mainte- 
nance, under statutes. Virginiam R. 
Co. v. Farr, 147 Va. 217, 1386 SE 668. 

8. Ark.—Payne v. Stockton, 147 
Ark. 598, 229 SW. 44. 

Ind.—Southern Indiana R. Co. v. 
McCarrell, 168 Ind. 469, 71 NE 156. 

Mass.—Titcomb v. Fitchburg, 12 
Allen 254. : 

Minn.—Crist v. Minneapolis, etc., R. 
Co., 162 Minn. 1, 202 NW 57. 

Va.—Virginian R. Co. v. Farr, 147 
Va. 217, 186 SE 668; Norfolk, etc., R. 


into collision with the obstruction.* 
ever, authority for the view that conditions may be 
such as to require a warning where, in the darkness, 
a car obstructs the crossing.+ 
of a municipal ordinance, the railroad company fails 
to place a light upon a temporary obstruction in the 
street, the company may be liable for an injury re- 
sulting from such failure.® 

[§ 1783] 5. Bridges or Tunnels.® 
crossing, a railroad company is bound to construct or 
maintain a bridge or viaduct over its track,’ ap- 
proaches to a bridge over its track,® a bridge or 
trestle over a highway which the railroad crosses,® 
the street or a tunnel under its track,+® or a bridge 
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There is, how- 


Where, in violation 


Where, at a 


Co. v. James, 147 Va. 178, 136 SE 660, 

[a] Continuing duty.—Mainte- 
nance of approaches of a highway 
bridge over a railroad was a continu- 
ing duty of the railroad company for 
a violation of which it would be liable. 
Crist v. Minneapolis, ete., R. Co., 162 
Minn. 1, 202 NW 57. 

9. Barrett v. Southern Pac. Co., 
207 Cal. 154, 277 P 481; Solomon v. 
Philadelphia, ete., R. Co., 23 Del. 21, 
77 A 970; Cohen v. Chicago, ete. R. 
Co, 289 Ill. A. 76; \ Clark v. Missis- 
vee etc., R. Co., (Mo.) 23 SW (2d) 


[a] Lighting or marking piers.— 
(1) Liability may be predicated of a 
failure of the railroad company to 
comply with its duty to light or mark 
in some way piers supporting its 
overhead tracks. Barrett v. Southern 
Pac. €o., 207 Cal. 154; 277 P 4815 Co= 
hen v. Chicago, ete., R. Co., 239 Ill. A. 
76. (2) Compliance with the railroad 
commission’s order, relative to clear- 
ance where railroads cross over high- 
ways, does not relieve the railroad 
company from liability. Barrett v. 
Southern Pac. Co., supra. 

[b] Opening in floor of bridge.— 
(1) For an injury resulting from an 
opening in a floor caussd by the decay 
of beams and timbers, the railroad 
company may be liable. Clark v. Mis- 
sissippi River, ete., R. Co., (Mo.) 23. 
SW (2d) 174. (2) Where a motorist 
sustained injury because oi a defec- 
tive bridge maintained by the rail- 
road at a highway intersection, the 
railroad’s duty to maintain the bridge 
in a safe condition, and hence its lia- 
bility, was not affected by the passage 
of the Public Service Commission 
Law, where -the commission had as- 
sumed no jurisdiction in the matter. 
Clark v. Mississippi River, etec., R. 
Co., supra. 

[ec] Temporary structure.—(1)- 
Where a railroad is authorized to. 
build a bridge over a city street, with 
a right to place temporary structures 
in such street, Such right must be ex- 
ercised with Such care as not unnec- 
essarily to endanger the lives of the: 
public while using the street as a 
public highway. Solomon v. Phila- 
delphia, etc., R. Co., 23 Del. 21, 77. A 
970. (2) So where a post was danger- 
ously near the track of a street rail- 
way, defendant railroad company 
would be liable for injuries to a pas- 
senger on a street railway car caused’ 
thereby, whether the post was erect- 
ed by defendant or its servants, or by 
some other person, provided defend- 
ant suffered it to remain an unrea- 
sonable time after it had notice of its 
dangerous character. Solomon vy. 
Philadelphia, etc., R. Co., supra. 

10. Bush v. Jenkins, 128 Ark. 630, 
194 SW 704; Cooke v. Boston, ete., R. 
Co., 188 Mass. 185; Missouri, etce., R. 
Co. v. Hollan, 49 Tex. Civ. A. 55, 107 
SW 642; Burrows v. Grand Trunk R. 
Co., 34 Ont. L. 142, 8 OntWN 459, 23 
DomLR 173, 18 CanRCas 1838. 

[a] Where road under railroad . 
bridge is continually and habitually 
used by the public, and that fact is or 
could by the use of ordinary care be 
known by the railroad company, it 
owes a duty to keep the road safe, to 
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which is an approach to, and a necessary part of, 
the crossing,!? in general it will be liable if it fails 
to comply with its duty to construct or to maintain 
such bridge, trestle, tunnel, or street in a condition 


reasonably safe for persons using’ it 


of crossing in the ordinary way. A like rule im- 
posing liability applies where the company under- 
takes to construct a bridge over a track,!? or on the 


approach to its track,?® although it 
ligation so to do. 
show a violation of a duty imposed 


it has voluntarily assumed, liability of the rail- 
road company cannot be predicated of defects in 


a bridge or viaduct earrying the hi 


railroad, in a bridge or trestle carrying the 
railroad over a street or highway,!® in a tunnel 
carrying the highway or street under the railroad,*® 


- or in a bridge which is connected 
of, the approach to the crossing.+? 


liability is imposed on the company in respect of 


construction or maintenance where 


a person using the road, regardless. of 
whether it is a public highway or not. 
Missouri, etc., R. Co. v. Hollan, (Tex. 
Civ. A.) 107 SW 642. 

[b] One traveling on road under a 
railroad bridge, commonly and habit- 
ually used by the public, with the 
knowledge of the railroad company, 
is more than a licensee, and the com- 
pany owes him the duty of ordinary 
care. Missouri, ete., R. Co. v. Hollan, 
(Tex. Civ. A.) 107 SW 642. 

[ec] Where person using subway 
under railroad tracks was injured by 
falling cement, the railroad company 
on whom the duty of maintaining the 
subway was imposed was liable. 
Burrows v. Grand Trunk R. Co., 34 
Ont. L. 142, 8 OntWN 459, 23 DomLR 
173, 18 CanRCas:- 183: : 

[d] Private passageway.—Where 
an underground passageway under de- 
fendant’s track connected a portion of 
plaintiff's inclosure, which passage- 
way was used by plaintiff and his 
landlord for six years, whether plain- 
tiff's right to use such passageway 
was by implied contract.or whether 
he was a mere invitee was immaterial 
in determining defendant’s negligence 
in maintaining a defective passage- 
way. Missouri, etc., R. Co. v. Card- 
well, (Tex. Civ. A.) 187 SW 1073. 

11. South, ete., Alabama R. Co. v. 
McLendon, 63 Ala. 266; Denison, etc., 

-R. Co. v. Foster, 28 Tex. Civ. A. 578, 
68 SW 299. 

12 Gontralve:.etcs7CoOn Vv. seoberts 
son, 95 Ga. 430, 22 SE 551; Central 
of Georgia R. Co. v. Parker, 8 Ga. A 
$26, 70 SE 192. 

13. Missouri Pac. R. Co. v. Bridges, 
74 Tex. 520, 12 SW 210, 15 AmSR 856. 

14,.U. S.—Missouri Pac. R. Co. v. 
Holt, 293 Fed. 155 [certiorari den 264 
U. S. 584 mem, 44 SCt 333 mem, 68 
L. ed. 861 mem]. 

Ga.—Cox v. East Tennessee, etc., R. 
Co., 68 Ga, 446. 

Mich.—Wetherbee Vv. Michigan 
Cent. R. Co., 122 Mich. 1, 80 NW 787. 

Pa.—Furby v. Pennsylvania R. Co. 
286 Pa. 85, 132 A 796. 

Wash.—Pridmore v. Northern Pac. 
R. Co., 109 Wash. 305, 186 P 862. 

Eng.—Brackley v. Midland R. Co., 
114 L. T. Rep. N. S. 1150. 

[a]. Guard or barriers to prevent 
use of defective bridge.—Where an 
explosion following a wreck threw up 
some planks in a bridge, the railroad 
company was not liable where, after 
planks and a rope had been placed as 
barriers, they were removed by stran- 
gers and plaintiff was injured while 
erossing in the dark. Furby v. Penn- 
sylvania R. Co., 286 Pa. 85, 132 A 796. 

[b] Defective floor.— Defendant 
railroad company was not liable for 


But where there is nothing to 
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for the purpose 


is under no ob- 


on it or which 


ehway over the 


with, or a part 
Moreover, no 


a bridge over | vide a sufficient 
an injury resulting from defects in 
stringers and joists on which the floor 
planks were laid where the statute 
pursuant to which the bridge was 
constructed placed the duty of main- 
taining the “floors” of the bridge on 
the municipality. Missouri Pac. R. 
Co. v. Holt, 293 Fed. 155 [certiorari 
den 264 U. S. 584 mem, 44 SCt 333 
mem, 68 L. ed. 861 mem] (under prac- 
tical construction of statute by rail- 
road company and municipality, duty 
of maintaining stringers and joists 
which with floor planks formed a unit, 
had been assumed by municipality). 

[ce] If injury resulted from inade- 
quate protection at curve in approach 
to bridge, the railroad company was 
not liable where the applicable stat- 
ute imposed the duty of maintaining 
approaches on the municipality. 
Pridmore v. Northern Pac. R. Co., 109 
Wash. 305, 186 P 862. 

[d] Where railroad company dedi- 
cated a foot bridge to the public (1) 
it owed no duty of maintenance or re- 
pair if it was regarded as a public 
highway. Brackley v. Midland R. Co., 
114 L. T. Rep. N.S. 1150. (2) Assum- 
ing that in such case there was a 
duty to warn persons using the foot 
bridge as an approach to the railroad 
station of hidden dangers, the duty 
would not arise in respect of a condi- 
tion which was known to the injured 


person. Brackley v. Midland R. Co.. 
supra 
15. Cohen v.,Chicago, etc, R. Co., 


239 Ill. A. 76; Pugh v. Catlettsburg, 
214 Ky. 312, 283 SW 89, 46 ALR 939; 
Denzer v. Delaware, etc., R. Co., 103 
N. J. L. 95, 184 A 820; McGrath v. 
Pennsylvania R. Co., 71 Pa. Super. 1. 
See Barrett v. Southern Pac. Co., 207 
Cal. 154, 277 P 481 (pier standing in 
highway and _ supporting railroad 
bridge was not public nuisance in 
view of Ciy. Code § 472 and § 465 subd 


5). 

[a] Lighting or marking piers or 
columns.—(1) The railroad company 
is not liable for an injury resulting 
from the fact that piers or columns 
supporting an overhead track were 
not lighted or otherwise marked 
where no duty in that regard is im- 
posed on such company. Pugh v. 
Catlettsburg, 214 Ky. 312, 283 SW 89, 
46 ALR 939; McGrath v. Pennsyl- 
vania R. Co., 71 Pa. Super. 1. (2) No 
liability may be predicated of an in- 
valid ordinance requiring the railroad 
company to light a _ passageway. 
one v. Chicago, ete., R. Co., 2:39 Ill. 
A. 76. 

16. Shaw v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 9 SW (2d) 8385. 

17. Gulf, etc., R. Co. v. Pistole, 218 
Ala. 695, 120 S 159; Gulf, etce., R. Co. 
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the railroad track is safe for the ordinary needs of 
travel,18 or where a railroad bridge over a street 
is lawfully constructed and maintained in accordance 
with a plan approved by municipal authorities and 
the plan ‘is not obviously unsafe or dangerous.?? 
Nor can the railroad company be held liable merely 
because it has constructed and maintains in a street 
a pier supporting its tracks on land which is a part 
of its original right of way, title to which was not 
acquired by the public authorities on opening the. 
street under the tracks.?° 

Barriers or guard. A railroad company is not 
liable in respect of an insufficient guard rail or oth- 
er barrier where the duty of maintaiming such guard 
rail or other barrier is not imposed on it,?! nor is 
it necessarily liable for an injury resulting from 
the giving way of a guard rail, fence, or other bar- 
rier on a bridge over the railroad tracks, or on the 
approach to such a bridge.?? 
liable for failure to comply with its duties to pro- 


It may, however, be 


guard rail or other barrier on the 


v. Woods, (Tex. Civ. A.) 262 SW 229. 
18. Medema vy. Hines, 273 Fed. 52. 
[a] Facts not showing negligent 

construction.—The facts that a high- 

way bridge over a railroad track was 
constructed with a curve approxi- 
mately a sixty-foot are of,.a circle 
having a circumference of two hun- 
dred and ninety feet, and that it had 

a grade downward from the center to 

the dirt embankment on one end ap- 

proximately three per cent, did not 
authorize an inference that the bridge 
was negligently constructed. Me- 

dema v. Hines, 273 Fed. 52. 

19. Pugh v. Catlettsburg, 214 Ky. 
312, 283 SW 89, 46 ALR 939; Allen v. 
New York Cent. R. Co., 228 App. Div. 
382, 239 NYS 140; McGrath v. Penn- 
Sylvania R. Co., 71 Pa. Super. 1. See 
Denzer v. Delaware, ete., R. Co., 103 
N. J. L. 95, 134 A 820 (when, under 
legislative authority, railroad in aboli- 
tion of grade crossing is required to 
Support its tracks across a street by 
columns within street lines, its duty 
to public traveling on street ends with 
construction of such structure). 

[a] Even though highway may be 
less safe that it would be if it were 
not crossed by the railroad, if the 
crossing causes no unnecessary hin- 
drance or obstacle to travel, liability 
did not necessarily follow if an ac- 
cident occurred. Allen v. New York 
Cent. R. Co., 228 App. Div. 382, 239 
NYS 140. F 

20. Collins v. Southern R. Co., 191 
N. CG. 628, 132 SH 595. 

21. Pridmore v. Northern Pac. R. 
Co., 109 Wash. 305, 186 P 862. 

22. U. S.—Medema v. Hines, 273 
Fed. 52. 

Ga.—Knowles v. Central of Georgia 
R. Co., 118 Ga. 795, 45 SH 605; Sea- 
board Air-Line R. Co. v. Young, 40 
Ga. A. 4, 148 SE 757 (recognizing 
rule). 

Mass.—Titcomb v. Fitchburg R. Co., 
12 Allen 254. 

Mich.—Quigley  v. 
Western R. Co., 
NW 846. 

Va.—Norfolk, etc., R. Co. v. Kelley, 
151 SE 121 (recognizing rule). 

[a] Motor vehicle.—Thus the lia- 
bility of the railroad company has 
been denied where the injury resulted 
from the giving way of a guard rail 
or other barrier caused by the impact 
of an automobile. Medema vy. Hines, 
2738 Fed. 52; Quigley v. Grand Trunk 
Western R. Co., 234 Mich. 178, 207 NW 
846. See Norfolk, etc., R. Co. v. Kel- 
ley, (Va.) 151 SE 121 (recognizing 
rule in respect of fast moving auto- 
ewe ca Compare cases infra note 

a]. 


Grand Trunk 
234 Mien. 178, 207 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


dangerous and caused 


§§ 1783-1784] 


bridge,?* or the approach to it.?* 
Clearance space. 


ing such streets.?° 


the rule is to the contrary.?§ 
Changed conditions. 


the railroad tracks.®° 


Matters affecting liability. In determining wheth- 
er the railroad company has exercised due care in 
the maintenance of a bridge over the tracks in a 
condition safe for travelers, consideration should be 


23. Seaboard Air-Line- R. Co. v. 
Young, 40 Ga. A. 4, 148 SE 757; Com- 
stock v. Great Northern R. Co., 157 
Minn. 345, 196 NW 177; Norfolk, etc., 
R. Co. v. Kelley, (Va.) 151 SE 121; 
Lay v. Midland R. Co., 34 L. T. Rep. 
N.S. 30. 

[a] Motor vehicle striking guard 
or barrier.—(1) Liability may be 
predicated of a failure to maintain 
a guard rail or other barrier sufficient 
to prevent the fall of an automobile 
while it is being operated in the ordi- 
nary manner and with due care. Sea- 
beard Air-Line R. Co. v. Young, 40 
Ga. A. 4, 148 SE 757; Comstock v. 
Great Northern R. Co., 157 Minn. 345, 
196 NW 177; Norfolk, etc., R. Co. v. 
metley, (Va.)) 151 SE 2k (2). if 
physical surroundings are such that 
it could reasonably be supposed that 
an automobile in making a difficult 
entrance on a bridge over railroad 
tracks while being driven in a proper 
manner would come in contact with 
a guard rail, physical surroundings 
may be taken into consideration in 
determining the character and 
strength of the guard rail required to 
be provided. Seaboard Air-Line R. 
Co. v. Young, supra. (3) The main- 
tenance by the railroad company of a 
guard rail upon the bridge in a con- 
dition so frail and weak that a motor 
vehicle, which has skidded upon sand 
and loose dirt upon the bridge after 
turning a sharp curve in the road 
and coming upon the bridge, breaks 
through the guard rail and falls off 
the bridge, may be negligence. Har- 


din v. Southern R. Co., 36 Ga. A. 427, 
136 SE 802. 
[b] Where child fell through open- 


ing in a fence on an overhead bridge, 
the railroad company was held liable. 
tay v. Midland R. Co., 34 L. T. Rep. 
S. 30. But see Lay v. Midland R. 
as 30d. th. Reps N. S..529 (where 
judgment for plaintiff was set aside). 
24. Ga.—Georgia R., etc., Co. v. 
Mayo, 92 Ga. 223, 17 SE 1000. 
Ky.—Cincinnati, etc., R. Co. v. Dun- 
gan, 162 Ky. 36, 171 SW 1007. 
Mass.—Titcomb v. Fitchburg R. Co., 
12 Allen 254. 
Mich.—Gage v. Pontiac, ete., R. Co., 
105 Mich. 335, 63 NW 3818. 
Va.—Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668; Norfolk, ete., R. 
Co. v. James, 147 Va. 178, 136 SE 660. 
[a] Failure to provide guard or 
barrier.—The railroad was liable if an 
unguarded cut near the approach in 
constructing an overhead bridge was 
injury to a 
traveler in an automobile. Virginian 
meCo. vo Marr, 147 Va. 217, 1360Sh 


[52 C, J.—13] 


While the mere fact that an ac- 
cident might not have occurred if the passageway 
under the railroad tracks were larger is not a ground 
for holding the railroad company liable,?° a rail- 
road company may be liable for the violation of its 
duty to provide sufficient elevation between the high- 
way or street and the railroad bridge or trestle cross- 
According to some eases, this 
liability extends to cases in which the elevation is 
changed by others than the railroad company by 
raising the grade of the street,?7 but in other cases 


The railroad company may 
be liable for injuries resulting from failure to make 
changes required by increased use of the crossing in 
the ease of a bridge or trestle across a highway,?? 
or of a bridge or viaduct carrying the highway over 
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given to the physical surroundings and the condition 


of the roadway approaching the bridge.*? 

Effect of duty imposed on, or assumed by, or con- 
tract with, another than railroad company. While, 
where the duty of maintenance in respect of cross- 
ings at separate grades is imposed solely on the mu- 
nicipality, the railroad company is not liable for de- 
fects due to want of proper maintenance,*? it is gen- 
erally held that, when the railroad company has the 
duty of construction or maintenance in respect of 
crossings at separate grades, it is not relieved from 
liability for noncompliance with such duty by the 


fact that another has assumed to construct or to 


maintain,®* or by the fact that the duty of construe- 
tion or maintenance is imposed also on another.*# 
The fact that the municipality has failed to comply 
with its duty as to the maintenance of guards or 
barriers on some part of the road other than that at 


a highway bridge over the railroad tracks does not 


approaches. 


668; Norfolk, etc., R. Co. v. James, 
147 Va. 178, 1386 SE 660. 

[b] Horse striking railing.— 
Where a railroad company is bound to 
keep in repair a railing approaching a 
bridge, and an injury happens by rea- 
son of the fright of a horse, although 
without anyone’s fault, and its run- 
ning against and breaking through 
such fence, the company is liable if 
the fence was insufficient and out of 
repair, and the accident would not 
have occurred if it had been in proper 
repair. Titcomb v. Fitchburg R. Co., 
12 Allen (Mass.) 254. 

25. See cases infra this note. 

[a] Width.—Rev. St. § 1837, pro- 
viding that bridges over streets shall 
be constructed so as to give a clear 
passageway of twenty feet, or two 
passageways of fourteen feet each, 
did not authorize a recovery by one 
injured under a street bridge in a pas- 
sageway more than fourteen feet 
wide, on the ground that the other 
passageways were less than fourteen 
feet wide. Barron v. Chicago, etc., R. 
Co., 89 Wis. 79, 61 NW 303. 

[b] Height.—It cannot be said, as 
a conclusion of law, that a railroad 
company is negligent in the construc- 
tion of a bridge over a highway at a 
height of only ten and a half feet 
from the roadbed where the company, 
the railroad commissioners, and the 
borough where the bridge was being 
built considered the height sufficient. 
Gray v. Danbury, 54 Conn. 574, 10 A 


198. 

26. Bush v. Jenkins. 128 Ark. 630, 
194 SW 704; Cooke v. Boston, etc., R. 
Co., 183 Mass. 185; Brown v. South- 
ern R. Co., 111 S. C. 140, 96 SE 701. 


27. Brown vy. Southern R. Co., 


Gray v. Danbury, 54 Conn. 574, 
10 A 198; Carson v. Weston, 1 Ont. L 
15, 21 CanLTOccNotes 145. 

29. Cooke v. Boston, etc., R. Co., 
133 Mass. 185. 

30. Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668; Norfolk, etc., R. 
ey v. James, 147 Va. 178, 136 SH 

[a] Different form of transit.— 
From the mere fact that the bridge 
was safe when it was used by a few 
horse-drawn vehicles, it does not fol- 
low that it will be regarded as safe 
at a later period when it is used by 
many automobiles. Virginian R. Co. 
v. Farr, 147 Va. 217, 136 SE 668. 

81. Seaboard Air-Line R. Co. v. 
Young, 40 Ga. A. 4, 148 SE 757; Har- 
din v. Southern R. Co., 36 Ga. A. 427, 
136 SE 802. 

32. Shaw v. St. Louis-San Fran- 


affect the railroad company’s liability in respect of 
providing guards or barriers at such bridge or its 


[§ 1784] 6. Obstruction of View or Hearing.?® It 


cisco R. Co., (Mo. A.) 9 SW (2d) 835. 

[a] Dedication of pedestrian sub- 
way, constructed by railroad company 
at city’s: request, connecting with an 
existing sidewalk and lighted by the 
city, relieved the railroad from liabil+ 
ity for injuries sustained due Lee its 
defective condition. Shaw St. 
Louis-San Francisco R. Co., (Mo. INS} 
9 SW @d) 835. 

33. Southern Indiana R. Co. v. Mec- 
Carrell, 163 Ind. 469, 71 NE 156; Crist 
v. Minneapolis, etc., R. Co., 162 Minn. 
1, 202 NW 57. 

[a] Either by contract or other- 
wise, public officials are without 
power to relieve a railroad company 
from its continuing duty to maintain 
a highway bridge over the railroad 
and. the approaches thereto and from 
its liability for noncompliance. Crist 
v. Minneapolis, ete., R. Co., 162 Minn. 
1, 202 NW: 5%. 

[b] Approaches to bridge over 
railroad.—Southern Indiana R. Co. v. 
McCarrell, 163 Ind. 469, 71 NE 156; 
Crist v. Minneapolis, etc., R. Co., 162 
Minn. 1, 202 NW 57. 

34. Cohen v. Chicago, etc., R. Co., 
239 Tll. A. 76; Louisville, ete., R. Co. 
Pe aes 229 Ky. 538, 17 SW (24d) 


[a] Bridge over tracks.—A rail- 
road company is not relieved from lia- 
bility for failure to maintain a bridge 
over tracks by the fact that the city 
is also bound to repair a public way. 
Louisville, ete., R. Co. v. Muncey, 229 
Ky. 538, 17 SW (2d) 422. 

[b] Bridge or trestle over high- 
way.—Where the center tier of col- 
umns constituted an obstruction to 
traffic, and were placed there by the 
railroad company as a part of its 
structure; it became its duty, even 
though it were also the duty of the 
city, to safeguard the public from any 
danger in using the street, and for a 
violation of such duty the railroad 
company is liable. Cohen v. Chicago, 
etes Re Coy 2oorcll Al 76: 

35.°° Virginian nh. Co. ww. hari les 
Va. 217, 136 SE 668; Norfolk, etc., R. 
Co. v. James, 147 Va. 178, 1386 SE 


Affecting: 
Duty: 
Of traveler to: 
Look and listen see infra § 1880. 
Stop see infra § 1884. 
To keep lookout or give signals see 
infra §§ 1823, 1824. 
Rate of speed and control of train see 
infra §§ 1829, 1830. 
Time and place for traveler to stop, 
look, and listen see infra § 1889. 
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is not ordinarily regarded as negligence per se for a 
railroad to have at or near a railroad crossing struc- 
tures or other obstructions reasonably necessary to 
the conduet of its business,*7 although they interfere 
with the view, as, for example, to allow cars or en- 
gines to remain on a sidetrack®® near or in the vicin- 
ity of crossings,®® or to maintain telegraph poles on 
But, according to some cases, per- 
mitting cars to encroach on a highway, in violation of 
a statute, so as to obstruct the view of travelers, may 


its right of way.*° 


37. 
ya 20. CAA Tats Lit ge StL. 

Ill.—Chicago, ete., R. Co. v. Body, 
85 Ill. A. 133. But see Rockford, etc., 
Ry Co. v.) Hillmer; 72° Ill... 235,240 
(where, in a case in which corn cribs 
obstructed the view of trains, it was 
said: “A railway company should not 
permit obstructions upon its right of 
way near a crossing, which will pre- 
vent the public from observing the 
approach of trains upon the track’’). 

Ind.—Childress v. Lake Erie, etc., R. 
Co., 182 Ind. 251, 105 NE 467; Bvans- 
ville, etc., R. Co. v. Clements, 32 Ind. 
A. 659, 70 NE 554. 

Kan. —Chicago, ete., R. Co. v. Wil- 
liams, 56 Kan. 333, 43 P 246. 

Ky. "Louisville, CEC Ete CO On Vow 
Lucas,, 98 SW 308, 30 Ky L 359, 99 SW 
959%, 30 Kyl 539. 

Nebr.—Rickert v. Union Pac. R. Co., 
100 Nebr. 304, 160 NW 86. 

Pa.—New Jersey Cents RS “Conv. 
Feller, 84 Pa. 226. 

Tenn. —Nashville, ete, R. Co. Vv. 
Witherspoon, 112 Tenn. 128, 78 SW 
1052 


Tex.—International, etc., R. Co. v. 
Knight, 91 Tex. 660, 45 SW 556; Mis- 
souri, etc., R.,Co. v. Rogers, 91 Tex. 
52, 40 SW 956 [rev (Civ. A.) 40 SW 
849]; Galveston, ete., R. Co. v. Mc- 
Grorey, (Commn., A.) 33 SW (2d) 691; 
Missouri, etc., R. Co. v. Bratcher, 54 
Tex. Civ. A. 10, 118 SW 1091; Gal- 
veston, etc., R. Co. v. Harris, 22 Tex. 
Civ. A. 16, 53 SW 599; San Antonio, 
etce., R. Co. v. Stolleis, (Civ. A.) 49 SW 
679; Texas R. Co. v. ‘Adams, (Civ. A.) 
21 SW (2d) 331. 

Va.—Director-Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351. 

Wis.—Leitch, v. Chicago, etc., R. 
Co., 93 Wis. 79, 67 NW _ 21. 

See Gliniecki v. Pere Marquette R. 
Co., 238 Mich. 361, 213 NW 168 (rail- 
road was not chargeable with gross 
negligence merely because it main- 
tained a fence obstructing the view 
of travelers crossing its track). 

fa] Especially as to one familiar 
with situation the rule is applicable. 
Rickert v. Union Pac. R. Co., 100 Nebr. 
304, 160 NW 86. 

[b] Particular buildings or struc- 
tures.—(1) Elevator and coal chutes. 
Toledo, etc., R. Co. v. Patterson, 94 
Tll. A. 670. (2) Water tanks, engine 
houses, etc. Galveston, etc., R. Co. v. 
Harris, 22 Tex. Civ. A. 16, 53 SW 599. 
(3) Tower house of an ‘interlocking 
plant. Missouri, ete. R. Co. Vv. 
Bratcher, 54 Tex. Civ. A. 10, 118 SW 
1091. (4) Wood or lumber piles, 
Nashville, etc., R. Co. v. Witherspoon, 
112 Tenn. 128, 78 SW 1052; Director- 
Gen. of Railroads v.:Pence, 135 Va. 
329, 116 SH351. 

fc] Maintenance of dump by a 
railroad six hundred feet from a 
crossing was not negligence rendering 
it liable for death at the crossing. 
Missouri, etc., R. Co. v. Bratcher, 54 
Tex. Civ. A. 10, 118 SW 1091. 

[d] Failure to remove cuts (1) is 
not negligence (Missouri, etc., R. Co. 
v. Bratcher, 54 Tex. Civ. A. 10, 118 
SW 1091), (2) although the railroad 
was built after the highway was es- 
tablished (Louisville, ete., R. Co. v. 
Breeden, 111 Ky. 729, 64 SW 667, 23 
KyL 1021, 1763; Leitch v. Chicago, 
etc., R. Co., 93 Wis. 79,67 NW 21). 

[e] Embankment on railroad right 
of way (1) obstructing the view of a 


Cal.—F imple v. Southern Pac. | 
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road,*? 


public crossing, is not negligence per 
se. Childress v. Lake Erie, etc., R. 
Co., 182 Ind. 251, 105 NE 467; Gal- 
veston, etc., R. Co. v. McCrorey, (Tex. 
Commun. A.) 23 SW (2d) 691; San An- 
tonio,, ete. ; a Con Ve Stolleis, (Tex. 
Civ. A.) 49 SW 679. But see Louis- 
ville, etc., R. Co. v. Treanor, 179 Ky. 
337, 200 SW 634 (where, however, 
the case apparently turned on the fail- 
ure of the company to take additional 
precautions). (2) Failure to remove 
a bank of earth on the right of way, 
consisting almost entirely of a nat- 
ural hill through the base of which 
the track is laid in a cut, and which 
obstructs the view of an approaching 
train from travelers on the highway, 
is not a failure to restore the highway 
to its former state of usefulness, as 
required by Rev. St. § 1836. Leitch 
v.. Chicago, ete., R. Co., 93 Wis. 79, 
67 NW 21. = 

38. D. C.—Baltimore, etc., R. Co. v. 
Webster, 6 App. 182. 

Ill.—Chicago, etc., R. Co. v. Pearson, 
184 Ill. 386, 56 NE 633 [aff 82 Ill. 
A. 605]; Williams v. Pennsylvania R. 
Co.,,| 235. Tl) A... 495" Chicago, ‘ete:, R. 
Co. v. Johnson, 61 Ill. A. 464; Chicago, 
etc., R. Co. v. Nelson, 59 Ill. A. 308; 
Wabash, etc., R. Co. v. Hicks, 13 Ill. 
A. 407; Garland v. Chicago, ete. R. 
Cory 8 LS AY Ske 

Iowa.—Bannister v. Illinois Cent. R. 
Co., 199 Iowa 657, 202 NW ,766; An- 
derson v. U. S. Railroad Administra- 
tion, 193 Iowa 1041, 188 NW 826; 


Bruggeman v. Illinois Cent. R. Co., 
154 Iowa 596, 134 NW 1079. 
Kan.—Denton v. Missouri, ete., R. 


Co., 90 Kan. 51, 133 P 558, 47 LRANS 
820, AnnCas1915B 639. 

La.—Stevens v. Illinois Cent. R. Co., 
6 La. A. 165. 

Mich.—Guggenheim v. Lake Shore, 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

Minn,—Lawson v. Minneapolis, etc., 
R. Co., 174 Minn. 404, 219 NW 554. 

Nebr.—Chicago, ete., R. Co. v. Rob- 
ae 3 Nebr. (Unoff.) 425, 91 NW 

Tex.—Houston, ete. R. Co. v. 
Stewart, 17 SW 338; Galveston, Lege 
R. Co. v. Harris, 22 Tex. Civ. AS 
Sw 599; Texas, ete:, BR.) Co; v: Bovis. 
(Civ. A.) 29 SW (2d) 927. 

Va.—Director-Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SH 351. 

But see Beisiegel v. New York Cent. 
R. Co., 40 N. Y. 9; MeGuire v. Hudson 
River R. Co., 2. Daly 76 (per Grover, 
C. J., where ‘the cars obstructing the 
view stood in a public street). 

[a] Encroachment on, or obstruc- 
tion of, highway.—(1) Even where a 
car projected into the highway the 
rule in question has been applied. 
Anderson v. U. S. Railroad Adminis- 
tration, 193 Iowa 1041, 188 NW 826. 
But see Reed v. Chicago, ete., R. Co., 
74 Iowa 188, 192, 37 NW 149 (where 
the court said: “If the whole width 
of the street was not required upon 
which to drive vehicles, it was neces- 
sary that it should be left open so 
that travelers approaching the cross- 
ing would have an unobstructed view 
of at least the full width of the 
street’). (2) The statute making it 
a misdemeanor to permit cars to stand 
across a street for longer than a 
specified time is intended to prevent 
obstructions to travel, and a violation 
does not necessarily constitute negli- 


be actionable negligence.** 
a degree of care in approaching the crossing com- 
mensurate with the increased danger is imposed on 
the railroad company by the existence of obstruc- ‘ 
tions which are connected with the operation of the 
or which the railroad company has author- 
ized a third person to maintain.** 
of an obstruction to the view connected with the op- 
eration of the road may be considered in determin-. 
ing whether or not there was negligence, under all 


The duty of Seta 


So the existence 


gence as to a person who is injured 
through his view being obstructed by 
such cars. Denton v. Missouri, etc., 
Rs, *Co;,. 910,” Kan. «bin L383 a bio seean 
LRANS 820, AnnCas1915B 639. 

[b] Obstructing highway at cross- 
ing for length of time allowed by law 
under circumstances of practical 
necessity is not negligence, although 
such obstruction hides the view of 
approaching trains that persons trav- 
eling on the highway would otherwise 
have. Chicago, ete., R. Co. v. Body, 
85, i. “Avy £332 

[c] Rule applied where smoke 
from an engine obstructed the view. 
Chicago, ete., R. Co. v. Pearson, 184 
Tll. 386, 56 NE 633. 

39. Cal.—Fimple v. Southern Pac. 
Co. 38 CalsA 127, Agise Saas 

Ind.—Chicago, ete., R. Co. v. Prohl, 
64 Ind. A. 302, 115 NE 962. 

Kan.—Adams  v. Missouri-Kansas- 


itis R.-Co:, 119" Kans 9783, 241 92 
Mich.—Hinderer v. Ann Arbor R. 


Co., 237 Mich. 232, 211 NW 734. 

Minn.—Lawson v. Minneapolis, etc., 
R. Co., 174 Minn. 404, 219 NW 54. 

Okl. Missouri, etc., Re4uiCo 
Perino, 118 Okl. 138, 247 P 41, 89 Ox! 
136, 214 P 907. 

Ont. —Bogle v. Canadian Pac. FR. a9 
OntWN 508. 

And see cases supra note 38. 

40. Chicago, etc., R. Co. v. Pear- 
son, 184 Ill. 386, 56 NE 633 [aff 82 
Ill. A. 605]; Williams v. Pennsyl- 
vania R. Co., 235 Ill. A. 49; Chicago, 
etc., R. Co. v. Nelson, 59 Ill. A. 308. 

41. Campbell v. Canadian Northern 
R. Co., 23 Man. 385, 12 DomLR 272, 
15 CanRCas 357, 294 WestLR 447, 4 
WestWkly 914; Rock v. Canadian 
Northern R. Co., 15 Sask. L. 194, Os 
DomLR 255, 29 CanRCas 19, [1922] 1 
WestWkly 496. 

42. I11.—Toledo, etc., R. Co. v. Pat- 
terson, 94 Ill. A. 670. 

Ind.—New York, etc 
Shields, 185 Ind. 704, iis NE “nee: 
Virgin v. Lake: Erie, etc., Ri Cos 55 
Ind. A. 216, 101 NE 500. 

Ky. ~—Louisville, SOL Rr Coulee 
Treanor, 179 Ky. 387, 200 SW 634; 
Louisville, etc., R. Co. v. Breeden, 111 
Ky. 729, 64 SW 667, 23 KyL 1021, 1763. 

Mich. —Guggenheim v. Lake Shore, 
etc., R. Co., 66 Mich. 150, 38 NW 161. 

Nebr.—Chicago, etc., R. Co. v. Rob- 
erts, 3 Nebr. (Unoff. ) 425, 91 NW '707. 
~ N. J.—Hires v. Atlantic City R. Co. 
66 N. J. L. 30, 48 A 1002; New York, 
etc,, R. Co. vy. Randell, 47'N. J. La. 144: 
Pennsylvania R. Co. v. Matthews, 36 
BN Bid igs Labi) 

Oks: —Missouri, etc., R. Co. v.. Peri- 
no, 118 OkKl. 138, 247 P 41, 47 ALR 283. 

Tenn.—Nashville, etein JR oi Gouaee 

PRUE SRE Do) 112 Tenn. 128, 78 SW 


Va.—Director-Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351; Atlan- 
tic Coast Line R. Co. Vv. Grubbs, 113 
Va. 214, 74 SE 144. 

43. Wyatt Va Wazoo ster, Re Coy 
(La. A.) 127 S 479. 

[a] Knowledge of increased dan- 
ger.—A railroad company is held 
charged with knowledge of the in- 
creased danger at a crossing resulting 
from the erection of obstructions on 
its right of way with its permission. 
Wyatt v. Yazoo, etc., R. Co.,; (La. A.) 
127 S 479. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the cireumstances, in permitting the obstruction,** 
or in operating the train which caused the accident.** 

Unnecessary obstructions. According to some eas- 
es, it is actionable negligence on the part of a railroad 
company to permit unnecessary obstructions upon 
its right of way at or near a railroad crossing so as 
to obstruct the view thereat either of its servants 
approaching on a train or of persons upon the high- 
way,*® as where it allows the right of way to be- 
come overgrown with trées, bushes, weeds, grass, ete., 
so as to obstruct such view.** But in other eases 
the view is taken that the mere maintenance of an 
unnecessary obstruction to the view of persons ap- 
proaching the crossing does not in itself constitute 
actionable negligence*® in the absence of a statute 
requiring railroad companies to keep their rights of 
way free from such obstructions.4® While it has 
been held that the mere fact that there exist trees, 
brush, weeds, and the hke which might obstruct a 
traveler’s view of an approaching train is not of 
itself enough to charge the railroad company with 
the duty of adopting extraordinary safeguards at 
the erossing,®°® the view generally taken is that the 
railroad company must operate its trains with refer- 
ence to unnecessary obstructions,°*! and, if necessary 


44. Baltimore, etc., R. Co. v. Web- 


Ster, 6 App. €D.” C.) 182; Klotz om] Kan: 
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to protect the traveler, must use precautions in ad- 
dition to those ordinarily used;°? in any event the 
maintenance of such obstruction may be considered 
with other circumstances in determining whether the 
company exercised due care.>® 

Obstructions not on right of way. A railroad 
company is not chargeable with negligence in respect 
of obstructions of view not on the right of way and 
not under its control,°* as, for example, trees and 
shrubs, weeds, and the like.®® According to some 
cases the duty of the operators of a train to use 
ordinary care to avoid injuring persons about to use 
a railroad crossing®® requires such operators to take 
into consideration obstructions of view off the right 
of way that render the crossing more dangerous than 
it otherwise would be;°7 but there is authority to 
the contrary.>® 

At other than public crossings. In general, the 
existence of obstructions on the railroad right of 
way at. other than public crossings is not in itself 
actionable negligence,°® at least as to persons who 
have no right to use the crossing.*° While there is 
authority for the view that the presence of obstrue- 
tions’ to the view on the railroad right of way at a 
private crossing does not affect the duty of the rail- 


see Atchison, etc., R. Co. v. Bell, 52 | 261. 


BLO Us@ 59977; 


Winona, etc., R. Co., 68 Minn. 341, 71 
NW 257; New Jersey Cent. R. Co. v. 
Feller, 84 Pa. 226; Missouri, etc., R. 
Co. v. Rogers, 91 Tex. 52, 40 SW 956 
[rev (Civ. A.) 40 SW 8491; Galveston, 
ete., R. Co. v. Michalke, 90 Tex. 276, 
38 SW 31; Houston, etc., R. Co. v. 
Stewart, (Tex.) 17 SW 33. See Reed 
v. Chicago, etc., R. Co., 74 Iowa 188, 
37 NW 149 (judgment against railroad 
company upheld). 

45. Ind.—Childress v. Lake Erie, 
etc., R. Co., 182 Ind. 251, 105 NE 467; 
Chicago, ete., R. Co. v. Prohl, 64 Ind. 
A. 302, 115 NE 962. 

Towa.—Bannister v. Illinois Cent. R. 
Co., 199 Iowa 657, 202 NW 766. 

Kan.—Adams v. Missouri-Kansas- 
Texas R. Co.. 119 Kan. 788, 241 P 1086. 

Mich.—Willet v. Michigan Cent. R. 
Co., 114 Mich. 411, 72 NW 260. 

Tex.—International, ete., R. Co. v. 
Knight, 91 Tex. 660, 45 SW 556; Hous- 
ton, ete., R. Co. v. Stewart, 17 SW 33; 
Texas, ete., ee ee Bae Hddleman. (Civ. 
A.) 175 SW 775; Missouri, etc., R. Co. 
v. Bratcher, 54 Tex. Civ. A. 10, 118 SW 
1091; Galveston, etc., R. Oo Sv... Har> 
mis, oo) Dex, Civ. Ay. 16} 53° SW *599); 
Galveston, ete., R. Co. v. Michalke, 14 
Tex. Civ. A. 495, 37 SW 480 [aft 90 
Tex. 276, 88 SW 31]; Texas, etc.. R. 
Cory. Boyle, (Civ. A.) 29 SW (2d) 927; 
Texas R. Co. v. Adams, (Civ. A.) 27 
Sw (2d) 331. 

Ont.—Montreal Trust Co. v. Cana- 
dian Pac. R. Co., 61 Ont. L. 137, [1927] 
4 DomLR 3738. 

See Harris v. Rex, 9 Can. Exch. 206, 
24 CanLTOccNotes 388 (iability 
based on use of defective engine, the 
smoke from which obstructed view). 

46. Corley v. Atchison, etc. Ry. 
Co., 90 Kan. 70, 133 P 555, AnnCas 
1915B 764; Chicago, etc., : 
Williams, 56 Kan. 333, 43 P 246; 
v. Brie R. Go.,, 27%Oh: Cir. Ct. 155, See 
Louisville, ete., R. Co. v. Breeden, 111 
Ky. 729, 64 SW 667, 23 KyL 1021, 1763 
(obstructions are improper if, by the 
exercise of ordinary care, they may be 
removed); Richardson v. New York 
Cent. R. Co., 45 N. Y. 846 (where a 
watch tower no longer used prevented 
a view of approaching trains and a 
judgment for plaintiff was affirmed). 

47. 1ll.—Terre Haute, etce., R. Co. 
Vv. Pos 31 Til. A. 57. 

Ka Burzio v. Joplin, etce., R. Co., 
102 an, 287, 562, 171° P 351, LRA 
Corley Vv. Atchison, etc., 
ry. Co 30 Kan. 70, 13838 P 555, AnnCas 
1915B 764; Chicago, etc., R. Co: v. 
Williams, 56 Kan. 333, 438 P 246, But 


said that an instruction that it is neg- 
ligence to permit a hedge to grow ona 
railroad right of way so as materially 
to obstruct the view of the track or 
approaching trains by persons about 
to cross was erroneous). Compare 
Atchison, ete., R. Co. v. Willey, 57 
Kan. 764, 48 P 25 (maintenance of 
hedge and grove of trees could not in 
law be charged as negligence). 

Ky.—Louisville, ete, R. Co. v. 
Parks, 154 Ky. 269, 157 SW 27. 

Mo.—Moberly v. ae City, etc., 
Rs. Co, 17 Mio. eA bi 

Ok. “st, Loyis- ay Francisco R. 
Co. v. Simmons, 119 Okl. 1, 245 P 894; 
St. Louis-San Francisco R. Co. v. Sim- 
mons, 116 Okl. 126, 242 P 151. 

48. Childress v. Lake Erie, etc., R. 
Co.; 182. Ind. 251, 105 NE 467; Ham 
v. Maine Cent. R. Co., 121 Me. 171, 
116 A 261. See Allen v. Esquimalt, 
ete., R. Co., (B. C.) [1921] I WestWkly 
750 (failure to increase visibility is 
not a ground for recovery where the 
railroad company had complied with 
applicable statutory provisions for 
protection of travelers). 

fa] Weeds and grass.—Childress 
v. Lake Erie, etc., R. Co., 182 Ind. 251, 
105 NE 467. 

49. Cowles v. New York, etce., R. 
Co., 80 Conn. 48, 66 A 1020, 12 LRANS 
1067, 10 AnnCas 481. | 

50. Danskin v. Pennsylvania R. 
Co., 76 N. J. L. 660, 72 A 32, 22 LRA 
NS’ 232; Galveston, etc., R. Go. v. Mc- 
Crorey, (Tex. Commn. A.) 23 SW (2d) 
691 [rev (Civ. A.) 10 SW (2d) 1021]. 

51. Schaefer v. Arkansas Yalley 
Interurban R. Co., 104 Kan. 394, 179 P 
323 [reh den 104 Kan. 740, 181 P 118]; 
Chicago, etc., R. Co. v. Hinds, 56 Kan. 
758, 44 P 993. 

52. Childress v. Lake Erie, etc., R. 
Co., 182: Ind. 251, 105 NE 467; Ham v. 
Maine Cent. R. Co., 121 Me. 171, 116 A 
261. 

53. Cowles v. New. York, etc., R. 
Co., 80 Conn. 48, 66 A 1020, 12 LRANS 
1067, 10 AnnCas 481; Schaefer v. Ar- 
kansas Valley Interurban R. Co., 104 
Kan. 394, 179 P 373; Davidson v. emis 
nois Cent. R. Co., 124 La. 165, 49 S 
1015; Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261. 

[a] Trees or shrubbery.—Cowles 

New York, ete., R. Co., 80 Conn. 48, 
86 A 1020, 12 LRANS 1067, 10 AnnCas 
481; Schaefer v. Arkansas Valley In- 
terurban R. Co,, 104 Kan. 394; 179° P 
323, 104 Kan. 740, 181 P 118; Ham v. 
Maine Cent. R. Co., 121 Me. 171, 116 A 


134, 34 P 350 (where the court 54. 


Schaefer v. Arkansas Valley 
Interurban R. Co., 1404 Kan. 394, 179 
P 323; aE. ’etc., R. Co. v. Kate- 
ly NS 0LORCo AS 

55. Ariz. Aw hite v. Arizona Bast- 
ern R. Co., 30 ‘Ariz, 151, 245 P 270: 

Ill.—St. Louis, ete., R. Co. v. Raw- 
ley, 90 Ill. A. 653. 

Ky.—Louisville,_ ete., Corey 
Parks, 154 Ky. 269, L567 swe 57. 

Mich. —Mulvaney v. New York Cent. 
R. Co., 233 Mich. 350, 206 NW 536 (ac- 
cident occurring in Indiana). 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130. 

Tex.—Missouri, ete. R. Co. v. 
Trochta, (Civ. A.) 181 SW 761 [rev on 
other grounds 218 SW 1038]. 

[a] Obstructing of view of cross- 
ing sign.—That shrubs, trees, and 
foliage on private lands and the high- 
way obstructed the view of a crossing 
sign did not constitute negligence on 
the part of the railroad company. 
Mulvaney v. New York Cent. R. Co., 
233 Mich. 350, 206 NW 536 (accident 
occurring in Indiana). 

56. See supra § 1769. 

57. Baltimore, ete., R. Co. v. Good- 
man, 10 F. (2d) 58; Louisville, etc., 
He Co. v. Parks, 154 Ky. 269, 157 Sw 

58. New York, etc., R. Co., v. Kist- 
ler, 66 Oh. St. 326, 342, 64 "NE 130; 
Baltimore, etc., R. Co. v. ‘Kately, 30 O. 
Creag OTs 

“The trees, shrubbery and weeds 
outside of the right of way, imposed 
no care or caution upon the company 
in running its train.” New York, 
ete., R. Co. v. Kistler, supra. 

59. Cordell v. New York Cent., etce., 
R. Co., 70 N. ¥. 119, 26 AmR 550. 

[a] Placing of woodpiles and other 
erections by a railroad company on 
its land near a farm crossing, so as to 
obstruct the view of the track which 
persons about to cross would other- 
wise ‘have, is not of itself an inde- 
pendent ground of recovery in favor 
of one who is injured in attempting 
to cross. Cordell v. New York Cent., 
ete., R. Co., 70 .N. ¥. 119, 26 AmR 550. 

60. Atchison, ete,” RieCor vweePar= 
sons, 42 Ill. A. 93. 

{a] Permitting dirt’ taken from cut 
near private crossing to be thrown up, 
or weeds to grow, on the right of way, 
so as to obstruct the view of trains 
by persons about to cross, is not neg- 
ligence, at least so far as concerns 
those who have no right to use the 
erossing. Atchison, etc., R. Co. v. 
Parsons, 42 Ill. A. 93. 


196° [52 C.J.] 


road company,*! there is authority to the effect that 
such obstructions may be considered in determining 
the negligence of the railroad company in operating 
the train which caused the accident.°? 

Obstruction of hearing. The fact that engines 
are permitted to stand near a crossing under steam 
pressure, and that some noise is made by the es- 
cape of steam through automatic valves in the or- 
dinary way, does not of itself constitute actionable 
negligence although the noise prevents a traveler 
from hearing an approaching train.®°* The fact that, 
because of noises made by trains, a traveler is pre- 
vented from hearing signals on another train which 
is approaching the crossing may be considered in 
determining whether there was negligence in oper- 
ating such other train.®4 

[§ 1785] 7. Knowledge of, or Notice to, Railroad 
Company. In order to charge a railroad company 
with negligence for defects or obstructions at a 
-erossing which it is bound to keep in proper. condi- 
tion and repair, it must appear that the railroad 
company had notice of the defect or obstruction,®® 
or should under the circumstances, have had no- 
tice thereof,®* especially where the defect or ob- 
struction is caused by a third person;®’ and also 
that it failed within a reasonable time thereafter 
to repair or remove the same.°® The railroad com- 


61. Thomas v. Delaware, etc., R. 
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pany is, however, chargeable with knowledge of de- 
fects or obstructions which by the exercise of due 
care it could discover,®® and it may, therefore, be 
liable in respect of such defects or obstructions even 
in the absence of actual knowledge.?° According 
to some cases, a statute imposing the duty on a rail- 
road company to keep its crossings in repair requires 
such companies to take notice of the condition of 
the crossing and at all times to be informed as to 
any defects therein.7: However, in respect of in- 
juries at crossings to which a statute does not ap- 
ply, the railroad company is not liable if it did not 
have knowledge of the defect, and could not have 
known of it in the exercise of ordinary care." 
Statutory notice of defect or obstruction as con- 
dition precedent to liability. Where, by statutory 
provisions, a notice to the railroad company by a 
public officer is a condition precedent to its duty 
to repair or to remove a defect,** or to the liability 
expressly imposed by statute for failure to remove 
an obstruction on its right of way,’* liability does 
not arise in the absence of such notice. Where, 
however, a statute imposes the duty on the railroad 
company to repair farm crossings regardless of the 
written notice by the landowner, which is provided 
for in order to permit the landowner to repair and 
to recover the expense thereof and a penalty, the 


67. Peoria, etc., R. Co. v. Lyons, 9/ ercise ordinary care to see or ascer- 


Co., 8 Fed. 729, 19 Blatchf. 533; Atlan- 
tic Coast Line R. Co. v. Carter, 214 
Ada, 252, 117. S 218. 

[a] Bush, weeds, etc.—Atlantic 
Coast Line R. Co. v. Carter, 214 Ala. 
252, 117 S 218. 

62. Cordell v. New York Cent., etc., 
R..Co.,. 70. N.. Y. 119,26 AmR 550. 


63. San Pedro, ete., R. Co. v. Mat- 
thews, 260 Fed. 55; 171 CCA 91. 
64. Lake Erie, etc., R. Co. v. Doug- 


las, 71 Ind. A. 567, 125 NE 474. 

65. Waterbury v. Chicago, etc., R. 
COMO MN TA. 375s Chicago, ete wk. 
Co. v. Scranton, 95 Ill. A. 619; Peoria, 
CtC se ne OO; Vy. luyons, 9) TITy As 350; 
Nixon y. Hannibal, ete., R. Co., 141 
Mo. 425, 42 SW 942; Mann v. Chicago, 
etce., R. Co., 86 Mo. 347; Flanery v. St. 
Louis, ete., R. Co., 129 Mo. A. 652, 108 
SW 575; Stanley v. Long Island R. 
Co., 154 App. Div. 196, 1388 NYS 905. 

{a] Even under statute in terms 
imposing absolute and continuing 
duty on railroad companies in respect 
of maintaining crossings, the view 
has been taken that no liability for 
injury occasioned by defects therein 
arose unless the company had had ac- 
tual or constructive notice of the de- 
fects, and had failed, within a reason- 
able time thereafter, to repair them. 
Nixon v. Hannibal, etc., R. Co., 141 
Mo. 425, 42 SW 942. 

66. Peoria, etc., R. Co. v. Lyons, 9 
Tll. A. 350; Retan v. Lake Shore, etc., 
R. Co., 94 Mich. 146, 53 NW 1094: 
Stroud’ -v2) (Chicago; etc. Re *Co.,, “75 
Mont. 384, 243 P1089; Stanley v. Long 
Island R. Co., 154 App. Div. 196, 138 
NYS 905. 

{a] If defect could not have been 
discovered by ordinary care, the rail- 
road company is not responsible. Re- 
tan v. Lake Shore, ete., R. Co., 94 
Mich, 146, 53 NW 1094. 

[b] Duty as to inspection.—A rail- 
road need not inspect an ordinary ru- 
ral crossing with any more care than 
it is called upon to inspect its road- 
bed in general. Stanley v. Long Is- 
oe R. Co., 154 App. Div. 196,138 NYS 
905. 

{c] Ice on :crossing.—Where de- 
fendant railroad company was not re- 
sponsible for the icy condition of a 
crossing, it was held that it was not 
chargeable with knowledge of such 
condition. Stroud v. Chicago, ete., R. 
Co., 75 Mont. 384, 243 P 1089. 


TH SAG 35.0: 

68. Nixon v. Hannibal, etc., R. Co., 
141 Mo. 425, 42 SW 942. 

68. Ala.—South, ete., R. Co. v. Mc- 
Lendon, 63 Ala. 266. 

Til.— Cleveland, etc., R.-Co.°v. Ar- 
baugh, 47 Ill. A. 360. 

Ind.—Wabash R. Co. v. De Hart, 
32 Ind. A. 62, 65 NE 192. 

Iowa.—Monson v. Chicago, etc., R. 
Co., 181 Iowa 1354, 159 NW 679. r 

Miss.—Illinois Cent. R. Co. v. Wil- 
liams, 144 Miss. 804, 110 S 510. 

N. Y.—Prince v. New York Cent., 
ete., R. Co., 14 NYS 817. 

See Belanger v. Rex, 54 Can. S. C. 
265. And see cases infra note 70. 

[a] Existence for extended period 
of defective condition.—(1) Where a 
railroad crossing had been in a de- 
fective condition for years prior to 
an accident, the railroad company was 
charged with implied notice of the 
condition. Monson v. Chicago, etc., 
R. Go., 181 Iowa 1354, 159 NW 679. 
(2) Where a plank was torn up from 
a farm crossing on a railroad by the 
wreck of a passenger train, and the 
crossing remained in such condition 
for more than six months, the com- 
pany was charged with knowledge 
that the spikes which secured the 
plank were left in a dangerous condi- 
tion. Prince v. New York Cent., etc., 
R. Co., 60 Hun 581, 14 NYS 817. 

[b] Obstructing of view.—A rail- 
road company was charged with no- 
tice that there were parked cars on its 
passing track and that such cars ob- 
scured the view of an engineer as to 
persons on the_ crossing. Tllinois 
Cent. R. Co. v. Williams, 144 Miss. 
804, 110 S 510. 

70. Louisville, etc., R. Co. v. Smith, 
44 SW 385, 19 KyL 1693; Retan. v. 
Lake Shore, etc., R. Co., 94 Mich. 146, 
53 NW 1094; Stewart v. Cincinnati, 
etc., R. Co., 89 Mich. 315, 50 NW 852, 
17 LRA 539; Mann v. Chicago, etc., 
R. Co., 86 Mo. 347. See Matthews v. 
Missouri. Pac. R. Co., 26 Mo. A. 75 
(holding that a railroad company 
which continues a nuisance which ob- 
structs a public highway is responsi- 
ble for injuries resulting from such 
obstruction, without proof of notice to 
it of its existence). 

{a] Bridge over tracks.—A rail- 
road company which has erected a 
bridge over a farm crossing must ex- 


tain the condition of the bridge, and 
is not entitled to notice of its condi- 
tion as a prerequisite to its liability 
to one who is injured owing to the 
fact that the bridge is out of repair. 
Stewart_v. Cincinnati, ete., R. Co., 89 
Mich. 315,50 NW 852,17 LRA 539. 

[b] Defect existing for substantial 
period.—The rule applies as where the 
defect existed for such a length of 
time that the railroad company might, 
by the exercise of ordinary care, have 
known of its existence. Louisville, 
etc., R. Co. v. Smith, 44 SW 385, 19 
KyL_ 1693; Mann vy. Chicago, ete., R. 
Co., 86 Mo. 347. 

71. St. Louis, etc., R. Co. v. Houze, 
(Tex. Civ. A.) 28 SW (2d) 865. 


72. Stephenson y. St. Louis South- 
oe R. Co., (Tex. Civ. A.) 164 SW 
73. Burchard v. Payne, 197 App. 


Div. 829, 189 NYS 249. See Trask v. 
Boston, ete., R., 219 Mass. 410, 106 NE 
1022 (where a motorist was injured 
when he ran into freight cars stand- 
ing on a crossing, no recovery could be 
had on the theory that the highway 
Bs defective, within Rev. L. c 51 § 


{a] Barriers on bridge over rail- 
road track.—A railroad company was 
not liable for the death of a passenger 
in an automobile which ran off the 
bridge because of the decay and weak- 
ness of the barriers, in the absence 
of notice of the defect from the town 
superintendent of highways as pro- 
vided for by Railroad L. c 49 § 98. 
Burchard v. Payne, 197 App. Div. 829, 
189 NYS 249. 

74 Howe v. Central Vermont R. 
Co., 91 Vt. 485, 101 A 45. See Settle- 
meyer _v. Southern R. Co. Carolina 
Div., 97 S. C. 85, 81 SE 465 (Civ. Code 
[1912] § 1947 did not apply unless the 
required notice to move the car ob- 


structing the crossing had been 
given). 
[a] Trees, shrubs, and bushes.— 


An action for personal injuries for 
failure of a railroad company to clear 
a right of way of trees, shrubs, and 
bushes, aS provided by Pub. St. §§ 
4478, 4479, cannot be maintained in 
the absence of a written notice by se- 
lectmen to the railroad company re- 
quired by such statute. Howe vy. Cen- 
bie Vermont R. Co., 91 Vt. 485, 101 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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railroad company may be liable for an injury result- 
ing from the defective condition of such a crossing 
even in the absence of such notice.7® 

[§ 1786] 8. Status of, and Care Required as to, 
Persons Passing around Trains or Cars.’* Accord- 
ing to some cases, a person who leaves the highway 
and, on the land of the railroad, attempts to pass 
around a train or cars obstructing a crossing is not 
a trespasser,’? at least where the crossing has been 
obstructed for an unreasonable or unlawful peri- 
od.*§ The railroad company is under the duty of 
exercising due care to avoid injury to such person,’® 
and for a violation of such duty it may become lia- 
ble.8° So the view has been taken that, where the 
railroad company has blocked a crossing for an ex- 
cessive time by its train or cars, it is liable for an 
injury sustained by a person who, while exercising 
due care, attempts to go around the train or cars’ 
on the land of the railroad company,®? or upon the 
property of an adjacent landowner.’? There is, 
however, authority for the view that the railroad 
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the injured person attempts to cross at a point where 
there is only a small opening between trains and 
such point is not a customary place to cross.** 
Even though the obstruction is a lawful one, accord- 
ing to some eases a traveler is not obliged to wait 
until the train is removed, and if he is obliged to 
cross at points other than within the line of the 
street on account of such obstruction, the railroad 
company should use ordinary care and diligence to 
prevent injury to him.§® According to other cases, 
however, even though the crossing has been blocked 
for an unreasonable time, a person who attempts 
to cross outside the limits of the highway is a tres- 
passer ;°° and where a person is regarded as a tres- 
passer, the railroad company is not liable in the 
absence of willful, reckless, or wanton conduct on 
its part.87 In any event, if the employees of a rail- 
road company in charge of the train are aware of 
the presence of a person who is passing around the 
train, they are under the duty of using reasonable 
eare to avoid injuring such person.’ 


company may not be regarded as 


75. Baltimore, etc., R. Co. v. Keck, 
185 Ill. 400, 57 NE 197 [aff 84 Ill. A. 
159, 89 Ill. ’A. 72]. 

76. Contributory negligence in 
crossing near standing train or cars 
see infra § 1915. 

77. Balsewicz v. Chicago, etc., R. 
Co., 240 Ill; 238, 88 NE 734 [rev on 
other grounds 144 Ill. A, 219]; Chica- 
go Junction R. Co. v. McGrath, 107 
Til. A. 100 [aff 203 Ill. 511, 68 NE 69]; 
Waite v. Chicago, etc., R. Co., 168 Mo. 
A. 160, 153 SW 66. See Scott v. St. 
Louis, ete., R. Co., 112 Iowa 54, 83 
NW 818 (where the court said that 
even if the injured person had deviat- 
ed from the path sufficiently to get to 
the end of a car that barred his way 
he would not necessarily have been 
a trespasser). 

[a] Person having urgent reasons 
to cross may depart from the street 
or highway and go around a blockade 
which is left on the crossing for an 
unreasonable time upon the private 
grounds of the company without 
thereby becoming a trespasser; nor 
does ‘his continuing straight across 
the tracks instead of returning to ‘the 
crossing make him such, Chicago, 
etc., R. Co. v. Mayer, 112 Ill. A. 149 
(holding also that the extreme cold- 
ness of the weather would furnish 
such an urgency). 

{b] Crossing by custom.—One 
erossing a railroad track at a place 
which has become a public crossing 
by custom:thas the right to pass 
around a car obstructing such cross- 
ing. Kansas City, etc., R. Co. v. Starr, 
(Tex; Ciy. A.) 194 SW 637. 

78. Fla.—Johnson v. Atlantic Coast 
ine R. Co., 59 Fla. 302, 51 S 851, 138 
AmSR 126, 20 AnnCas 10938. 

Ga. —Smith v. pe emnets ete: Re Co.; 
84 Ga. 698, 11 SE 

Tll.—Mayer v. nieces, eter. 1Co.; 
63 Til; A. 309, 112 Tll. A. 149. But see 
Cleveland, etc., Re Co v.wiCline, 111 
Tile A. 416 (where the crossing had 
wholly been blocked for not more than 
eight minutes, a person who, in at- 
tempting to pass around the end of 
the train, went outside of the highway 
onto the railroad company’s property 
was regarded as a trespasser). 

Mo.—Garrett v. Wabash R. Co., 159 
Mo. A. 63, 139 SW 252. 

N. Y.—Kurt v. Lake Shore, etc., R. 
Coy, 127) App. Div. 838.) 101 NYS 859 
[aft 194 N. Y. 598 mem, 88 NE 1122 
mem]. 

[a] Effect of statute as to crossing 
track.—The status of such person is 
not affected by the provision of Rail- 
road L. (1890) p 1101 c 565 ‘§ 53, pro- 
viding that no person other than those 
connected with, or employed upon, the 
railroad shall walk upon or along its 
track except where it shall be laid 


negligent where 


across a highway, in which case he 
shall not walk upon the track unless 
necessary to cross it. Kurt v. Lake 
Shore, etc., R. Co., 127 App. Div. 838, 
111 NYS 304, $59 Patt 194° Ne. Ye 598 
mem, 88 NE 1122 mem]. 

[b] Where strip between railroad 
tracks was used by public for many 
years as footwalk, with the company’s 
knowledge and consent, one so using 
it was not a trespasser where, be- 
cause of the unlawful obstruction of 
a public street by cars, he was. com- 
pelled to use the strip to reach an- 
other crossing. Garrett v. Wabash R. 
Co., 159 Mo. A. 63, 139 SW 252. 

79. Waite v. Chicago, etc., R. Co., 
168 Mo. A. 160, 153 SW 66; Golden v. 
Pennsylvania R. Co., 187 Pa. 635, 41 
A 302; Texas, etc., R. Co. v. Brouil- 
lette, 61 Tex. Civ. A. 619, 130 SW 886; 
and cases supra notes 77, 78; and in- 
fra note 80. 

80. Texas, etc., R. Co. v. Brouil- 
lette, supra; and cases supra note 79. 

[a] Where passenger train blocked 
street while taking on water, it was 
the duty of the operatives before 
backing the train to use ordinary care 
to see that no one crossing behind it 
was in danger, as it might be reason- 
ably anticipated that travelers would 
attempt to cross there, so that the 
railroad company would be liable for 
neglect of such duty which caused in- 
jury to one who was not guilty of 
contributory negligence. Texas, etc., 
Ri1Co. v. Brouillette, 61 Tex. Civ. A. 
619, 1830 SW 886. 

81. Golden vy. Pennsylvania R. Co., 
187 Pa. 635, 41 A 302. 

82. Georgia Cent. R. Co. v. Owen, 
121 Ga. 220,°48 SH 916; Smith v. 
Savannah, etc., R. Co., 84 Ga. 698, 11 
SE 455; Mayer v. Chicago, etc., R. Co., 
63 Ill, A. 309, 112 Ill. A. 149; South- 
pee R. Cov y. Floyd, 99 Miss. 519, 55 S 

{a] Traveler has right under such 
circumstances to leave highway, and, 
with due care, to go around the ob- 
struction, and if in the proper exer- 
cise of this right he is injured, the re- 
sponsibility must necessarily fall up- 
on the company which has wrong- 
fully obstructed the safe highway and 
forced the party injured to deviate and 
pass upon ground which is not safe. 
Georgia Cent. R. Co. v. Owen, 121 Ga. 
220, 48 SE 916. 

83. Georgia Cent. R. 
supra. i 

84. Stillson v. Hannibal, 
Co., 67. Mo. 671. 

85. Balsewicz v. Chicago, etc., R. 
@o., 440 Til. Ay 219 [rev on) ‘other 
grounds 240 Ill. 288, 88 NE 734]; Chi- 
cago Junction R. Coun McGrath, 107 
Tl, Av-100 faff 203 I. 511, 68 NE 
69]; Brown v. Hannibal, etc., R. Co., 


Co. v. Owen, 
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[§ 1787] (9) Status of, and Care Required as to, 


50 Mo. 461, 11 AmR 420. 

86. Sweat v. Louisville, etc., R. Co., 
178 Ky. 825, 200 SW 14. 

[a] In Massachusetts (1) the right 
of a person to leave the limits of the 
highway depends on the necessity of 
such action. Lynch v. Boston, etc., R. 
Co., 226 Mass. 522, 116 NE 248, LRA 
1917E 819. (2) W'here such necessity 
does not exist, a person is a trespasser 
who leaves the limits of the highway 
in an attempt to cross around a train. 
Lynch v. Boston, etc., R. Co., supra. 
(3) This is true even if such person 
acts on, the invitation of the crossing 
tender. Iynch v. Boston, ete., Re Cag 
supra. (4) Such person’s status as a 
trespasser has been fixed by the fact 
that there was a violation of Rey. L. 
e 11 § 249, making it a criminal of- 
fense to walk on a railroad crossing. 
Lynch v. Boston, etc., R. Co., supra. 
(5) Facts that a train had blocked 
the crossing for ten minutes, that it 
would remain for fifteen minutes 
more, and that the injured person 
wished to get home for dinner, are not 
sufficient to show necessity. Lynch 
v. Boston, ete., R. Co., supra. 

[b] Even if pedestrian who at- 
tempts to cross around train is re- 
garded as licensee (1) the railroad 
company is not obliged to safeguard 


against all possible danger. Rabe v. 
Chesapeake, etc., R. Co., 190 Ky. 255, 
227 SW 166, 16 ALR 1052. (2) Such 


pedestrian is required to take the 
premises as he finds them and cannot 
recover for injuries resulting from 
stepping into a hole in the right of 


way. Rabe v. Chesapeake, etc., R. Co., 
supra. 
87. Lynch v. Boston, etc., Co 
ae. Mase. 522, 116 NE 248, LRAVITE 
88. Baltimore, etc., R. Co. v. Har- 


ris, 121 Md. 254, 88 A 282. 

[a] Injury resulting from fright. 
—(1) A railroad company was liable 
for injuries to a person so frightened 
by an unusually loud whistle and es- 
cape of an unusual amount of steam 
from an engine that she ees and was 
injured. Baltimore, ete COoFey. 
Harris, 121 Md. 254, Bg A dea (2) The 
railroad company was not relieved 
from liability because such person 
was on the railroad right of way, and 
the trainmen had no authority to au- 
thorize ‘her to use the right of way, 
since, knowing she was in a position 
of peril, they were bound to use rea- 
sonable care. Baltimore, etce., R. Co. 
v. Harris, supra. (3) But such a per- 
son would not be entitled to recover 
if the engineer blew only the usual 
whistles in the usual manner and per- 
mitted only the usual amount of steam 
to escape. Baltimore, etc., R. Co. v. 
Harris, supra. “2 
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Persons Passing’over, between, or under Trains or 
According to some cases, if a train or car 
has obstructed the crossing only for a reasonable 
time, a person who attempts to pass through, under, 
or over the train or a car is regarded as a tres- 
passer,®® and the only duty which the railroad com- 
pany owes is to use due care after it has discoy- 
ered that such person is in a dangerous position.®? 
In some jurisdictions, however, where the train has 
obstructed the crossing for an unreasonable or un- 
lawful period, a person who attempts to cross 
through, under, or over the train or a car is not a 
trespasser,°? and the railroad company is under the 
duty to use reasonable or ordinary care to protect 
such persons®® and to give proper warnings before 
moving the train or ears,?* although it seems that 
in the absence of special circumstances a person 


Cars.°? 


89. Contributory negligence 
person crossing see infra § 1916. 
; ona cause of injury see infra 

90. Central of Georgia R. Co. v. 
Chambers, 183 Ala. 155, 62 S 724; 
Southern R. Co. v. Clark, 105 SW 384, 
32 KyL 69,13 LRANS 1071. 

[a] One who attempts, on invita- 
tion of brakeman, to cross through a 
train standing, without unnecessary 
delay, on a public crossing, is a tres- 
passer. Southern R. Co. v. Clark, 105 
SW 384, 32 KyL 69, 13 LRANS 1071. 


of | 


91. Central of Georgia R. Co. v. 
Chambers, 183 Ala. 155, 62 S 724; 
Southern R. Co. v. Clark, 105 SW 384, 
32 KyL 69, 13 LRA 1071. 

- 92. Ala-—Central of Georgia R. Co. 
v. Chambers, 183 Ala. 155, 62 S 724. 

Ky.—Trent v. Norfolk, etc., R. Co., 

167 Ky. 319, 180 SW es 


Ma. “Baltimore, etc., Co. v. State, 
141 Md. 520, 119 A244, Rodtoes Lew- 
is v. Baltimore, etc., R. Co., 38 Md. 


588, 17 AmR 521 (where, however, 
plaintiff was chargeable with contrib- 
utory negligence). 

Tex.—Freeman v. Terry, (Civ. A.) 
144 SW 1016. 

Utah.—Gesas v. Oregon Short Line 
R. Co., 33 Utah 156, 93 P 274, 13 LRA 
NS 1074. 

See Chicago, etc., R. Co. v. Sykes, 
96 Ill. 162 (where there was a recogni- 
tion of possible liability in a case in 
which there was some evidence of an 
invitation to cross extended by the 
conductor of the train); Scott v. St. 
Louis, etc., R. Co., 112 Iowa 54, 83 NW 
818 (liability of railroad company 
recognized where pedestrian crossed 
on invitation of brakeman). 

Compare Haberlau v. Lake Shore, 
ete., R. Co., 73 Ill. A. 261 (holding that 
it is not the duty of a railroad com- 
pany to prevent children from climb- 
ing upon its trains at street cross- 


ings). ji 

93. Freeman v. Terry, (Tex. Civ. 
A.) 144 SW 1016. And see cases infra 
note 94. ‘ 

94. Central of Georgia R. Co. -v. 
Chambers, 183 Ala. 155, 62 S 724; St. 
Louis Southwestern R. Co. v. Chris- 
tian, 164 Ark. 65, 261 SW 297, 262 SW 
29; Freeman y. Terry, (Tex. Civ. A.) 
144 SW 1016; Gesas v. Oregon Short 
Line R. Co.,/33 Utah 156, 93 P 274, 13 
LRANS 1074. See Phillips v. New 
York, ete., R. Co., 80 Hun 404, 30 NYS 
333 (holding that it is. a question 
for the jury whether the railroad 
company was guilty of negligence in 
starting a train which had been ob- 
structing a crossing without first 
looking to see whether any traveler 
on the highway whom it had put to an 
extraordinary and unusual means of 
crossing the tracks by reason of the 
long obstruction would be in danger); 
Lake Erie, etce., R. Co. v. Mackey, 
53 Oh. St. 370, 41 NE 980, 53 AmSR 
641, 29 LRA 157 (holding that it is a 
question for the jury whether it was 
negligent, as to a person attempting 
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train.?? 


to pass between cars, to move with- 
out warning a train which had been 
standing at the crossing in violation 
of a statute). 

{a] In Kentucky (1) the general 
rule is that, where a train has ob- 
structed a highway for an unreason- 
able time, the railroad company owes 
a duty to persons who are attempting 
to cross through, over, or under its 
cars not to injure them by starting 
the train without reasonable signal or 
notice. Trent v. Norfolk, ete., R. Co., 
167 Ky. 319, 180 SW 792. (2) But the 
determination of the question as to 
the right to recover from the railroad 
company turns largely on whether the 
person injured was one who could be 
chargeable with contributory negli- 
gence or could have assumed the risk. 
Trent v. Norfolk, ete., R. Co., supra. 
(3) Where the injured person is an 
adult, it seems that the right to re- 
cover for a violation of the duty is 
lost when a live engine is attached to, 
or near, the cars, and probably al- 
ways, on the ground of assumed risk 
or such person’s contributory negli- 
gence. Trent v. Norfolk, ete., R. Co., 
supra. (4) The rule requiring a 
warning is applicable in respect of 
children by whom the risk cannot be 
assumed and to whom contributory 
negligence is not chargeable. Trent 
v. Norfolk, ete., Go. suprai. jC) 
Crossing over, between, or under cars 
as contributory negligence in general 
see infra § 1916. 

[b] In Pennsylvania (1) in cases 
in which an injury to a child was in- 
volved and in which the obstruction 
had existed for an unlawful or unrea- 
sonable period, the existence of a duty 
on the part of the’operator of the rail- 
road to protect or warn the injured 
person, and its liability for a viola- 
tion of the duty, have been recognized 
or asserted. Crowley v. Pennsylvania 
R. Co., 231 Pa. 286, 80 A 175; Todd v. 
Philadelphia, ete., R. Co., 201 Pa. 558, 
51 A 332; Philadelphia, etc., R. Co. v. 
Layer, 112 Pa. 414, 3 A 874; Pennsyl- 
vania* RCo. ove Kelly, (3l Pa. 3828 
Rauch v. Lloyd, 31 Pa. 358, 72 AmD 
747. (2) On the other hand, in a case 
arising in Pennsylvania, it has been 
held in a federal court that, even 
though the crossing has been blocked 
for a longer period than that permit- 
ted by a city ordinance, an adult who 
attempts to climb over the train is a 
trespasser. Brooks vy. Baltimore, etc., 
R. Co., 285 Fed, 743. 

[ec] In South Carolina (1) a rail- 
road company which has occupied a 
crossing with its cars for an unrea- 
sonable time, or for a longer time 
than the laws permit, unless it is 
without fault, is estopped from saying 
that one who crossed between the ears 
is a trespasser. Littlejohn vy. Rich- 
mond, etc., R: Co., 45 S. C. 181, 22 SE 
789, 49 S. C. 12, 26 SE 967 (however, 
even though the railroad company has 
notice of a person’s obtrusion, and 
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who attempts so to cross is chargeable with contrib- 
utory negligence.°> But apparently without regard 
to the unlawfulness or unreasonableness 
blocking, some cases have expressed the view that 
a person who attempts to cross through, under, o 
over an obstructing train or car is a trespasser,®° 

and the courts in some jurisdictions apparently 
lay down broadly the rule that.the railroad com- 
pany is not responsible for failing to look out for 
such a traveler, or for failing to give him warn- 
ing, before moving the train or cars, in the absence 
of knowledge on the part of the trainmen of an at- 
tempt so to cross by the injured person or other 
persons, or of the trainmen’s having reason to an- 
ticipate the presence of a person or persons thereon 
who might be injured by the movement of the 
According to some cases, a person who, 


of the 


does not object, and no injury is done 
to its property, the person so obtrud- 
ing on a railroad may be a trespas- 
ser). (2) This rule is not changed 
or affected by Code (1902) § 1375, pro- 
viding for a penalty and for the re- 
covery of damages by a person injured 
in case of an obstruction by cars ora 
locomotive for more than a specified 
time after notice to remove. Walker 
v. Southern R. Co. Carolina Div., 77 
S. C. 161, 57 SE 764, 12 AnnCas 591. 
(3) The statutory provision requiring 
the blowing of a whistle or the sound- 
ing of a bell for a specified time be- 
fore moving applies in such cases, and 
for a violation of its duty in-this re- 
gard the railroad company may be lia- 
ble. Glenn v. Southern R. Co., 145 S. 
C. 41, 142 SE 801. Weaver v. South- 
ern R. Co., 76 S. C. 49, 56 SE 657, 49 
AmSR 934; Burns v. Southern R. Co., 
61 S. C. 404, 39 SE 567; Littlejohn v. 
Richmond, ete., R. Co., 45 S. C. 181, 22 
SE 789, 49 S. C. 12, 26 SE 967. See 
Lorenzo vy. Atlantic Coast Line R. Co., 
101 S. C. 409, 85 SE 964 (case proper- 
ly submitted to jury). (4) Some of 
the cases also assert a duty of the 
railroad company, outside any statu- 
tory duty, to give a warning in such 
case, and the liability of the railroad 
company for a violation of such duty. 
Glenn v. Southern R. Co., supra; 
Burns'v. Southern R. Co., supra. (5) 
One who while attempting to climb 
between cars standing across a high- 
way, his sole purpose being to cross 
the railroad track, had his foot crush- 
ed between them, the trdin having 
started up without signal, was with- 
in Rev. St. § 1692, prescribing a rule 
of liability where ‘a person is injured 

by collision” with an engine 
or cars at a crossing. Littlejohn v. 
ae a ete., R. Co., 49 S.C, 12). 26 


SE 96 

95. ee infra § 1916. 

96. Braderman vy. Baltimore, etce., 
R. Co., 33 Del. 206, 184 A 56. And see 
cases infra note 97. 

97. Del.—Braderman y. Baltimore, 


etc., R. Co., 33 Del. 206, 184 A 56. 
D. C.—Spencer Vv. Baltimore, ete., 
R. Co., 15 D. GC. 188, 54 AmR 269. 
Ga.—Russell v. Gentral of Georgia 
R. Co., 119 Ga. 705, 46 SE 858. 
La.—Platt v. Vicksburg, ete, Ro Cov 
134 La. 444, 64.S 282, 50 LRANS 1012? 
AnnCasl916A 507. 
Mo.—Cherry v. St. Louis, ete. R. 


Co., 163. Mo.) A. 53). 245 ‘SW 837; 
Thompson Vv. Missouri, St. PURE Cox 
93 Mo. A. 548, 67 SW 693. See Cor- 


coran v. St. Louis, ete., R. Co, 105 Mo. 
399, 16 SW 411, 24 AmSR 394 (em- 
ployees are not bound to look for 
read eh: person where he had no right 
oO 

N. J.—Kriwinski v. Pennsylvania R. 
Co, 65.N., F.L 392547 A 447, 

al Fact that train has stood 
across street for longer time than per- 
mitted by ordinances of the city does 
not of itself impose the duty of giving 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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because of an obstruction, attempts to cross at a dis- 
tance from the crossing is a trespasser,’ and the 
railroad company is liable only for wanton or will- 
ful injury,®® and not for a failure to give warning 
before moving the train where its trainmen had no 
notice of the presence of the injured persen.: It 
has been held, however, that the mere fact that a 
person attempted to cross between the ears a short 
distance from, but as near as possible to, the high- 
way, did not make such person a trespasser;? and 
where a crossing was blocked in violation of a stat- 
ute and no warning was given before the train was 
moved, it has been held that the railroad company 
was liable for an injury sustained by one who 
crossed under a car at some distance from the cross- 
ing. In general, if trainmen saw and knew that 
people were crossing at the time of moving, and 
were in danger of being hurt,* or otherwise had rea- 
son to anticipate the presence of persons who might 
be injured by the movements of the train,® as where 
persons, with the knowledge of the company, have 
been in the habit of crossing trains or ears at that 
place,® they are bound to use due eare to protect 
from injury persons so crossing, and the railroad 
company may be liable for injuries sustained as a 
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result of the violation of such duty.? 

At places other than public crossings. According 
to some cases, the railroad company does not owe 
the duty to give warning where the crossing is 
merely a permissive one;® but in others the view is 
taken that, where a way across the track is con- 
stantly used by the public with the knowledge of 
the railroad company’s employees without objee- 
tion, the duty of exeréising reasonable, care toward 
one crossing over or between cars exists.? It has 
been held that a license from a railroad company 
to cross the tracks on a footpath, which was not 
dedicated as a public highway, does not include the 
right to cross under a car, and the railroad com- 
pany owes no duty to warn prospective users of the 
imminent movement of the trains.11+ 

[§ 1788] D. Safeguards at Crossings* +*—1. In 
General. Although the track of a railroad is of it- 
self a warning of danger to a person approaching 
it,!® it is the duty of the railroad company to exer- 
cise ordinary care at a crossing!+ by adopting a 
reasonably safe, and effective mode, commensurate 
with the danger at the particular crossing, of warn- 
ing travelers of the approach of trains,!* especially 
where the. extraordinary character of the crossing 


warning in order to protect some one 
who might attempt to cross by climb- 
ing over or between the cars. Russell 
v. Georgia Cent. R. Co., 119 Ga. 705, 
46 SE 858; Andrews v. Central R., 
ete.,, Co; 86 Ga. 192, 12 SE 213, 10 
LRA 58; Cherry v. St. Louis, etc., R. 
Gos, 263° Mo. A. 63, (145. SW 837; 
Kriwinski v. Pennsylvania R. Co., 65 
IND J Te 392, 47 A 447. 

{[b] Trainmen have no reason to 
anticipate presence of person between 
cars and therefore are not bound to be 
on the lookout for him. Thompson v. 
Missouri, ete., R. Co., 93 Mo. A. 548, 
67 SW 693. 

98. Hastings v. Southern R. Co., 
143 Fed. 260, 74 CCA 398, 5 LRANS 
775 [eertiorari den 201 U. S. 649 mem, 
26 SCt 762 mem, 50 L. ed. 905 mem]; 
Dahlstrom v. St. Louis, ete., R. Co., 
96 Mo. 99, 8 SW 777. 

[a] Crossing track laid in city 
street, at opening in train, at a point 
one hundred feet distant from a street 
crossing, is a trespass, where there 
is no evidence that such opening was 
made for pedestrians and that it was 
ever so used. Dahlstrom y. St. Louis, 
etc., R. Co., 96 Mo. 99, 8 SW 777. 

99. Hastings v. Southern R. Co., 
143 Fed. 260, 74 CCA 398, 5 LRANS 
775 {certiorari den 201 U.S. 649 mem, 
26 SCt 762 mem, 50 L. ed. 905 mem]. 

1. Israel v. Wabash R. Co., (Mo. 
A.) 218 SW 916. 

[a] Rule applies whether or not 
there was an opening between cars at 
another place. Israel v. Wabash R. 
Co., (Mo. A.) 218 SW 916. 

2. Baltimore, ete., R. Co. v. State, 
141 Md. 520, 119 A 244. 

8. Jarrell v. New Orleans, etc., R. 
Co., 109 Miss. 49, 67S 659. 

4a Sane A DLOnO, Wete., mins COne V.. 
Green, (Tex. Civ. A.) 49 SW 672; San 
Antonio, etc., R. Co. v. Green, 20 Tex. 
Civ. A. 5, 49 SW 670; Gesas v. Oregon 
Short Line R. Co., 33 Utah,.156, 93 RB 
274, 13 LRANS 1074. 

[a] Notice as to crossing of par- 
ticular person injured.—Where the 
obstruction is negligent, the negli- 
gence of the company in moving -the 
train or cars without warning does 
not depend upon notice to the train- 
men that the particular person injured 
is between or on the cars or that his 
position will be one of peril when the 
train is moved. Gesas v. Oregon 
Short Line R. Co., 33 Utah 156, 93 P 
274, 18 LRANS 1074. 

5. Burger v. Missouri Pac. R. Co., 


112 Mo. 238, 20 SW 439, 34 AmSR 
379; Freeman v: Terry, (Tex. Civ. A.) 
144 SW 1016; Gesas v. Oregon Short 
ine R. Co., 33 Utah 156, 93° P 274, 13 
LRANS 1074, 

[a] Duty to give warning.—Where 
trainmen in charge of a train ob- 
structing a crossing, in the exercise 
of ordinary care, ought to anticipate 
that persons might be in the act of 
crossing, or be on or between or about 
the cars, and that not to give warning 
before moving the train would result 
in injury, it is their duty to give such 
warning, and a failure to do so is neg- 
ligence. Gesas v. Oregon Short Line 
Rw Conwses) Utah 156) 93. Pre 2yteals 
LRANS 1074. . 

6. D. C.—Grant v. Baltimore, etc., 
ECO DOs ain Ue 

Kan.—Atchison, ete, R. Co. v. 
Cross, 58 Kan. 424, 49 P 599. 

Mo.—Cherry v. St. Louis, ete. R. 
Co., 1638 Mo. A. 53, 145 SW 837. 

Tex.—Chicago, etc., R. Co. v. John- 
son, 101 Tex. 422, 108 SW 964. See 
Gulf, ete., R. Co. v. Grisom, 36 Tex. 
Civ. A. 630, 82 SW 671 (custom could 
be considered on question as to care 
required and negligence of the rail- 
road company). 

Utah.—Gesas v. Oregon Short Line 
Pg. esis ete 156, 0.3 «bac doe 2S: 
LRANS 1074. 

See Sheridan v. Baltimore, etc., R. 
Co., 101 Md. 50, 60 A-280 (a person is 
not a trespasser in crossing where for 
many years the railroad company has 
acquiesced, without objection, in the 
habit of persons crossing between or 
under its stalled train). 

But see Rumpel v. Oregon Short 
Line, etc., R. Co., 4 Ida. 13, 35 P 700, 
22 LRA. 225 (holding that an alleged 
custom of people to pass under cars 
improperly blocking a street did not 
affect the liability of defendant com- 
pany). 

fa] Where railroad company ha- 
bitually obstructs street, and travel- 
ers, to its knowledge, are accustomed 
to climb over, crawl through, and go 
around the trains at such times, it is 
thé duty of the employees in charge 


of the train to move it with reference: 


to such persons and to take due pre- 
eautions to avoid injury to persons 
who may be attempting to cross. 
Atchison, etc., R. Co. v. Cross, 58 Kan. 
424, 49 P 599. 

7. See supra text and notes 4-6. 

8 St. Louis Southwestern R. Co. 
v. Christian, 164 Ark. 65, 261 SW 297, 


*By PauL E. RAYMOND (§§ 1788-1809). 


262 SW 29; Papich v. C., M. & St. P. 
R. Co., 1838 Iowa 601, 167 NW 686. 
See Jones v. Illinois Cent. R. Co., 104 
SW 258, 31 KyL 825, 13 LRANS 1066 
(holding that one attempting to cross 
a train standing on a private crossing 
which he is entitled to use, which 
train is liable to be moved at any 
time, acts at his peril, and the rail- 
road company is not liable for injury 
to him by moving the train while he 
is in a position of peril unless his 
danger is discovered in time to pre- 
vent the accident). 

[a] Effect. of license.—A license 
from the railroad to use a path across 
its track was not a license to go un- 
der an empty coal car standing so as 
to obstruct the path. Papich v. Chi- 
cago, ete., R. Co., 183- Iowa 601, 167 
NW 686. 

9. Smith v. Philadelphia, etc., R. 
Co. 274 Pay 9%, 1iiwAT86 ss Carmer 
v. Chicago, ete., R. Co., 95 Wis. 513, 
70 NW _ 560. 

10. French v. Hills Plymouth Co., 
24 T. L. R. 644. 

ll. French v. Hills Plymouth Co., 
supra, 

12. Cross references: 

Criminal prosecutions for violation 

of regulations see supra § 1043. 
Effect of disregard of warnings or : 

Signals see infra § 1911. 
Regulation by public utility commis- 

sion see supra § 1050. 

Right of traveler to rely on precau- 

ous of railroad see infra §§ 1905- 

tia : 
Signals frightening animals see infra 

§ 1843 


Validity and reasonableness of statu- 
tory and municipal regulations see 
supra §§ 1042-1054. 

13. Van Winkle vy. New York, etc., 
RCo. 845 Imdiy A. AT reson NEON 
Maryland Cent. R. Co. vy. Neubeur, 62 
Md. 391; New York, etc. R. Co. v. 
Bowles, (Oh. A.) 171 NE 844. 

14. Rothe v. Pennsylvania Co., 195 
Fed. 21, 114 CCA 627; see cases infra 
note 15. 

15. U. S.—Northern Pace. R. Co. v. 
Moe, 413) EY (2d)! 377. 

Cal.—Green v. Southern Pac. R. Co., 
53 Cal. A. 194, 199 P 1059: 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Short v. Phila- 
delphia, etc., R. Co., 23 Del. 108, 76 A 
363. 

Hawaii.—Andrade v. Oahu R., etc.,- 
Co., 27 Hawaii 381. 

Ind.—Pittsburgh, 


ete: = Ro Com Vv. 


GRP tte A Re 
ATTORNEY-AT-LAW 

; 1244 
200° “[52C3J.] 
a CHICAGO 


is caused by the railroad company itself.1® The rule 
is well settled that, when a railroad company has 
created at a crossing a place of extra danger, it is 
bound to use extra precautions,’* but only when the 
situation has been created by some act of the com- 
pany.1® The protection the railroad company should 
give at a crossing may depend upon the number of 
trains and people using such ecrossing;1® thus the 
protection rendered at a crossing in a populous city 
should be greater than at ordinary crossings in the 
country,?° and at private crossings little protec- 
tion is necessary.?! Other circumstances to be con- 
sidered may be such as the inability of travelers 
upon the highway to see or hear the train until a 
collision is unavoidable,?? the absence of a light at 
the crossing after dark,?* or the use of the cross- 
ing by a large number of school children.** The 
test is the peculiar danger of the crossing even 
though it be in a small village,?°> and the general 
character of the crossing is to be considered rather 
than its character at the time of the accident.?°® 
In considering the need of safeguards at a crossing, 
those provided at other crossings are not to be con- 
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does not require the provision of special safeguards 
at a railroad crossing,?* but the absence of such 
safeguards affect the diligence to be required in the 
operation of the trains over such crossing.*® On 
the other hand, special safeguards have been held 
necessary in the absence of statutory requirement*° 
or order of a railroad commission,*! and notwith- 
standing specific statutory regulations as to such 
crossings.®* If the means adopted are such as an 
ordinarily prudent person would adopt under similar 
circumstances, it is not required that the means 
shall prove effective.*? Where the particular safe- 
guards are not prescribed by law, the railroad com- 
pany has the right of selection.*+4 

To whom applicable. The rules regarding safe- 
guards at crossings apply to all types of railroads,*° 
as, for example, to an interurban electric railroad,*® 
and to a logging railroad,** whether the crossing be 
over the main track,?* a spur track,®® a passing 
track,*® or an industrial track.41. The above rules 
are not changed by the fact that the railroad be- 
longs to a company other than the one operating the 
train,*? or that the servant in charge of safeguards 


sidered.?7 


Nichols, 78 Ind. A. 361, 130 NE 546. 

Iowa.—Glanville v. Chicago, etc., 
R. Co., 190 Iowa 174, 180 NW 152. 

Ky.—Coil v. Chicago, etc., R. Co., 
232 Ky. 38, 22 SW (2d) 428; Louis- 
ville, ete., R. Co. v. Adams, 205 Ky. 
203, 265 SW 628; Louisville, etc., R. 
Co. v. Allnutt, 150 Ky. 831, 151 SW 
14; Cincinnati, etc., R. Co. v. Champ, 
104 SW 988, 31 KyL 1054; Newport 
News, etc., Co. v. Stuart, 99 Ky. 496, 
36 SW 528, 18 KyL 347. 

La.—Hichorn v. New Orleans, etc., 
R., ete., Co., 112 La. 236, 36 S 335, 104 
AmSR 437. 

Me.—Dyer v. Maine Cent. R. Co., 
120 Me. 154, 113 A 26; Smith v. Maine 
Cent. R. Co., 87 Me. 339, 32 A 967. 

Mass.—Trask v. Boston, etc., R. Co., 
219 Mass. 410, 106 NE 1022. 

Minn.—Shaber v. St. Paul, etc., R. 
Co., 28 Minn. 103, 9 NW 575. 

N. Y¥Y.— Dyer v. Erie R. Co.,. 71. N.Y. 
228; Wilds v. Hudson River R. Co., 24 
N. Y. 430, 23 HowPr 492 [rev 33 Barb. 
503]; Finklestein v. New York Cent., 
ete., R. Co., 41 Hun 34; Bleyle v. 
New York Cent., etce., R. Co., 11 NYSt 
585 [aff 113 N. Y. 626, 20 NE 877]. 

N. C.—Dudley v. Atlantic Coast 
Line R. Co., 180 N. C. 34, 103 SE 905. 

Okl1.—St. Louis, ete.,.R. Co. v; 
Wheeler, 108 Okl. 189, 285 P 498; St. 
Louis, ete., R. Co. v. Rundell, 108 Okl. 
132, 235 P 491. 

Pa.—Gerg v. Pennsylvania R. Co., 
254 Pa. 316, 98 A 960; In re Pennsyl- 
vania R. Co., 213 Pa. 373, 62 A 986, 3 
LRANS 140. 

S. C.—Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 123, 138 SH 675. [cer- 
tiorari ‘den 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]. 

Tex.—Louisiana R. Co., v. Louder- 
milk, (Civ. A.) 295 SW 193. 

Va.—wNorfolk, ete., R. Co. v. Wilkes, 

37 Va. 302, 119 SH 122. 

Wis.—Kinney v. Crocker, 18 Wis. 
74. 

[a] Where child seven years of 
age goes on track at railroad crossing 
in full view of flagman while the 
gates are lowered, it is the duty of 
the railroad company to use care ac- 
cording to the circumstances to pre- 
vent injury to the child, its full duty 
not being done as to such child by 
merely lowering the gates, whether it 
uses the proper care in such case be- 
ing a question for the jury. Jones v. 
Harris, 186 Pa. 469, 40 A 791. 

16. Hires v. Atlantic City R. Co., 
66 N. J. L. 30, 48 A 1002. 

17. Horandt v. New Jersey Cent. 


It has been held that the common law 


Ri .Co., 78 N. Jd. sd 190; 73 A938. 

18. Horandt v. New Jersey Gent. 
RCo: SUPE: 

[a] Failure to light pier support- 
ing the railroad tracks over a street 
carried under the tracks according to 
a plan of construction authorized by 
the city was not negligence upon the 
part of the railroad company where 
the city did not require such pier to 
be lighted. Pugh v. Catlettsburg, 214 
Ky. 312, 283 SW 89, 46 ALR 939. 

19. Coil v. Chicago, etc., R. Co., 232 
Ky. 38, 22 SW (2d) 428; St. Louis- 
San Francisco R. Co. v. Wheeler, 108 
Okl. 139, 235 P 498; St. Louis-San 
Francisco R. Co. v. Rundell, 108 Okl. 
132, 235 P 491. 

20. Central Pass. R. Co. v. Kuhn, 
86 Ky. 578, 6 SW 441, 9 KyL 725, 9 
AmSR 309; Seelhorst v. Pontchar- 
train R. Co., 11 La. A. 586, 123 S 626. 

21. Graves v. Chicago, ete., R. Co., 
207 Iowa 30, 222 NW 344; Collette v. 
Boston, ete., R. Co., 83.N. H. 210, 140 
A 176. 

22. Richardson v. New York Cent. 
R. Co., 45 N. Y. 846. See Danskin v. 
Pennsylvania R. Co., 76 N. J. L. 660, 
72 A 82 (holding the brush and wood 
obstructing travelers’ view were not 
enough to charge the company with 
the duty of providing extra precau- 
tions), 

23. WTexas, etc, RR. Cov, Cody, 166 
U.S. 606,.17 SCt 708, 41 Li. ed. 1132. 
See Gannett v. Boston, ete., R. Co., 
238 Mass. 125, 130 NE 183 (holding 
the failure of a railroad company to 
light a grade highway crossing in a 
small village, or to light its station 
near by, does not warrant an infer- 
ence of negligence, in an action for a 
crossing accident which occurred aft- 
er dark). 

24. Louisville, ete., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14. 

25. Northern Pac. R. Co. v. Moe, 
13 F. (2a9 377. 


26. Northern Pac. R. Co. v. Moe, 
supra. 
27. Stocker v. Boston, ete., R. Co. 


83 N. H. 401, 1438 A 68; McPhillips Vv. 
New York, ete., R. Co.,.12 Daly. @N. 
Y.) 365; Bracken v. Pennsylvania R. 
Co.,. 32 Pa, Super. 22. 

28. Pittsburgh, etc., R. Co. v. Nich- 
ols, 78 Ind. A. 361, 130 NE 546; Weber 
v. New York Cent., ete. R. Co. 58 
N.Y. 451, 459. 

“The duty of posting flagmen, or 
having servants and agents, or plac- 
ing gates or other obstructions, or of 
giving special or personal notice to 


is employed and paid by the other company.** 


travelers. at railway crossings, can 
only be imposed by the legislature.” 
Weber v. New York Cent., etc., R. Co., 
supra. 

29. Chicago, ete., R. Co. v.. Blank- 
enship, 85'Ind. A. 332, 154 NE 44. 

30. Miller v. Atlantic Coast Line 
R. Co., 140 S. C, 123, 138 SE 675 [cer- 
tiorari den 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Louisi- 
ana R., etc., Co. v. Loudermilk, (Tex. 
Civ. A.) 295 SW 1938; Norfolk, etc., R. 
ve Vo, . Walkeés;, 3 Vin May .a302.- ll Gm ciny 

31. American R. Co. v. Santiago, 9 
RF. (2d) 753; Dyer v. Maine Cent. R. 
Co., 120 Me. 154, 113 A 26. 

[a] In Canada the Dominion Rail- 
way Act provides that the board of 
railway commissioners for Canada 
shall declare whether or not gates or 
a watchman or an automatic bell or 
any other precaution is necessary, and 
is to be installed at any particular 
highway crossing at rail level. The 
effect of this has been construed to 
be to abrogate any common-law duty 
imposed upon the railroad. Cole- 
bourne_v. Harrop, (Ont.) [1927] 1 
DomLR 116, 32 CanRCas 208. 

32. Grand Trunk R. Co. v. Ives, 
144 U. S. 408, 12 SCt 679, 36 L. ed. 485 
[aff 35 Fed. 176]; Chicago, etc., R. Co. 
Na) ePerkinsy 2.5) ble ia teats ty mE ee 
Hichorn v. New Orleans, ete., R., etc., 
Co., 112 La. 286, 86 S 335, 104 AmSR 
437; Dudley v. Atlantic Coast Line R. 
Co., 180 N. C. 34, 103 SE 905. : 

33. Chesapeake, etc., R. Co. v. 
Gunter, 108 Ky. 362, 56 SW 527, 21 
KyL 1803; Cincinnati, ete., R. Co. v. 
Champ, 104 SW 988, 31 KyL 1054. 

34. Conger v. Baltimore, ete., R. 
Cor 31> App iGD: CS) 139! 

35. See cases supra this section. 

36. Stem v. Nashville, ete., R., 142 
Tenn. 494, 221 SW 192; Niland v. Mo- 
nongahela West Penn Public Serv. 
Co., 106 W. Va. 528, 147 SE 478. 

37. Weitzman v. Bissel Lumber 
Co., 193 Wis. 561, 214 NW 358: 


38. St. Louis, etc., R. Co. v. Hart, 
45 Okl. 659, 146 P 436. 

39. St. Louis, ete., R. Co. v. Hart, 
supra. 

40. St. Louis, etc., R. Co. v. Hart, 
supra. 

41. St. Louis, etc., R. Co. v. Hart, 
supra. 

42. McGrath v. New York Cent., 


ete; RiiCos 63°N. YY... 526- 
43. Jirmalowicz v. Grand Trunk 
Western R. Co., 174 Ill. A. 176. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1789] 2. Signboards. It is usually provided by 
statute that a railroad company shall maintain sign- 
boards or warning posts at its crossings over high- 
ways to warn travelers of the existence of the rail- 
way.?* The violation of such a statute, while not 
creating an absolute liability on the part of the rail- 
road company, may, under the circumstances, consti- 
tute such negligence as to make the railroad company 
lable for a resulting injury.*® The use of letters 
smaller than required by statute may constitute neg- 
ligenee,*® although it has been held, under a stat- 
ute requiring the highway authorities to put up 
signboards at crossings and requiring the railroad 
company to give signals at all crossings so des- 
ignated, that a signboard is sufficient if it is in 
plain view of passing trains, although there is no 
lettering on the side toward the railroad,*? and 
some of the letters are obliterated,#8 and does 
not extend wholly across the highway.*® An in- 
considerable mistake in the distance the sign is placed 
from the track is of no consequence.®® At some 
crossings such signs have been held an adequate safe- 
guard,°! if placed on either side of the highway or 
railroad crossing.®? Even in the absence of statu- 
tory requirement, it may be negligence not to provide 
such a signboard if the crossing is of an unusually 
dangerous character.°? Since the object of such 
a signboard is to warn travelers of the existence of 


44. See statutory provisions; and 
Payne v. Chicago, ete., R. Co., 44 Iowa 
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ing, is not such negligence as to ren- 60. 
der the railroad company liable for 
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the railroad crossing, the absence thereof does not 
make the company liable to a party familiar with 
the crossing and knowing of the existence of the rail- 
road at the time of the accident,®* or to one who 
struck the train because of inattention.®> But fail- 
ure to provide a signboard has been held negligence 
although the accident happened after dark.°® 

In Canada railroad commissioners have no power 
to order signs to be placed three hundred feet from 
tracks, nor to allow the cost to be covered by money 
from crossing funds.>? 

[§ 1790] 8. Automatic Signals—a. In General. 
The maintenance by railroad companies of automa- 
tie signals at crossings is required by some statutes,°* 
the violation of which statutes is negligence per se.°® 
A railroad company is ordinarily not negligent in 
failing to maintain an automatic alarm, in the ab- 
sence of statutory requirement,®° when the crossing 
is not more than ordinarily hazardous.®! as where 
the view at the crossing is unobstructed.®? The 
absence of a statute requiring automatic signals does 
not relieve the company altogether from negligence 
in failure to maintain such safeguards.** 

[§ 1791] b. Maintenance and Operation. If sig- 
nals are provided, although not required by statute, 
the public has the right to rely thereon,®* and the 
company must use reasonable care to keep them in 
good condition and in working order,®® or to give 


Ohio Hlectric Co. v. Evans, 77 
Ind. A. 669, 134 NE 519; Wabash R. 


236 (where the statute requiring signs 
was enacted after the accident). 

fa] “Sign,” when spoken of in con- 
nection with a railroad crossing, 
means an inanimate object, as a board, 
upon which words of warning are 
painted. Coleman v. St. Louis-San 
Eeprcgeo R. Co., 130 Kan. 325, 286 P 
54. 

{b] “Traveled place” (1) seit 
the meaning of St. (1849) c 222 °§ 2 
requiring a railroad company to main- 
tain a signboard where its railroad 
erosses such places, includes an open 
and traveled street in a city, although 
not so laid out and established by the 
municipal authorities as to make the 
city responsible for damages occa- 
sioned by defects therein. Whittaker 
v. Boston, ete., R. Co.,-7 Gray (Mass.) 
98, (2) It does not include a foot- 
bridge built outside the limits of the 
highway for the use of the public, 
where the railroad company was low- 
ering its grade so that a highway 
could pass overhead and had closed 
up the highway. Stewart v. New 
York, etc., R. Co., 170 Mass. 430, 49 
NE 650 (construing Pub.. St. ¢ 112 §§ 
164, 165) 

[e] Biithte not applied to city 
streets.—Rev. St. (1892) § 2264, re- 
quiring signboards near crossings of 
highways, does not apply to the 
streets of an incorporated city. Sea- 
board Air Line R. Co. v. Smith, 53 Fla. 
3%, 43S 235. 

45. Field v. Chicago, etc., R. Co., 
14 Fed. 332, 4 McCrary 573; Lewis 
v. Long Island R. Co., 162 N. Y. 52, 56 


NE 548 [rev 32 App. Div. 627, 53 NYS 


1107]; McGrath v. New York Cent., 
etc, Re Co., 63) N. Y4 522) Henn -v- 
Long Island R. Co., 51 App. Div. 292, 
65 NYS 21; Morton v. Quebec R., etc., 
Co., 64 Que. Super. 272. 

[a] Universal use of particular 
signboard throughout the state, but 
which is not in compliance with the 
statute, does not absolve a railroad 
company from responsibility for the 
direct consequences resulting from an 
accident due to such violation. Henn 
v. Long Island R. Co., 51 App. Div. 
292, 65 NYS 21. 

[b] Slight variation of the sign 
from the statutory requirements, but 
which in no degree prevents a person 
from receiving warning at such cross- 


the injury. Wellbrock v. Long Island 
R. Co., 31 Misc. 424, 65 NYS 592. 

46. Lewis v. Long Island R. Co., 
162 N. Y. 52, 56 NE 548. 

47. Western, etc., R. Co. v. Rober- 
son, 61 Fed. 592, 9 CCA 646. 

48. Western, etc., R. Co. v. Rober- 
son, supra. 

49. Heinen v. Atchison, etc., R. Co., 
125 Kan. 612, 266 P 35. 

{a] Reason for rule.—‘‘Such a sign 
could not be built so as not to obstruct 
travel and make it safe except at a 


prohibitive expense.’ Heinen  v. 
Atchison, ete., R. Co., 125 Kan. 612, 
616, 266 P 35. . 


50. Osgood v. Boston, etc., R. Co., 
83 N. H. 262, 141 A 132. 

51. Collette v. Boston, etc., R. Co., 
83 _N. H. 210, 140 A 176. 

52. Collette v. Boston, etc., R. Co., 
supra. 

53. Shaber vy. St. Paul, etc., R. Co., 
28 Minn. 103, 9 NW 575; Winstanley 
v. Chicago, etce., R. Co., 72 Wis. 375, 
39 NW 856. 

54. Ky.—Louisville, etc., R. Co. v. 
Foster, 230 Ky. 157, 18 SwW (2d) 983. 

Md.—-Glick v. "Cumberland, etc., 
Electric R. Co., 124 Md. 308, 92 ‘A 778. 

Mich.—-Haas vy. Grand Rapids, etc., 
R. Co., 47 Mich. 401, 11 NW 216. 

N. Y.—Lewis v. Long Island R. Co., 
162 N. Y. 52, 56 NE 548. 

Oh.—New York, etc., R. Co. v. 
Bowles, (A.) 171 NE 844; New York, 
etewe Rs: Co. wa Mistler 16 (Oh. Cir Ct 
316, 9 Oh. Cir. Dec. 277; Cleveland, 


6te.,. Re Con v. Reiss, 138)Oh. (Cir .ct: 
405, 7 Oh. Cir. Dec. 450. 
[a] Reason for rule.—‘‘The only 


purpose of a signal board is to give 
the traveler on the highway due no- 
tice that he is approaching a eS 
crossing.’”’ Louisville, etc., R. 
Foster, 230 Ky. 157, 159, is SW (2a) 
983. 


55. Gallagher v. Montpelier, etc., 
eo 100 Vt. 299, 187 A 207, 52 ALR 
744. 

56. Pere Marquette R. Co. v. 
Crouch, 13 CanRCas 247. 

57. Re Nova Scotia Railway Grade 
Crossing Fund, ete., 33. CanRCas 396. 

58. See statutory provisions. 

59. Louisville, etc., R. Co. v. Louis- 
ville Provision Co., 212 Ky. 709, 279 
SW 1100; Blum v. Southern R. Co., 
187 N. C. 640, 122 SE 562. 


Coauye McNown, 53 Ind. A. 116, 99 ee 
126, 100 NE 383; Missouri, ete., R. 
Co. v. Long, (Tex. Civ. A.) 293 Sw 
184 [rev on other grounds (Commn. 
A.) 299 SW 854]; Moore v. British 
Columbia R. Co., 22 B. C. 504. 

61. Batchelor v. Atlantic Coast 
Line R. Co., 196 N. C. 84, 144 SBE 542, 
60 ALR 1091. 

62. Hornschuch y. Southern Pac. 
R. Co., 101 Or. 280, 203 P 886)" See 
Ohio Electric Co. v. Evans, 77 Ind. A. 
669, 1384 NE 519 (in an action against 
an interurban railroad for injuries at 
a crossing, allegations that buildings 
were so located as to obstruct the 
view of the track and that it was the 
railroad’s duty to maintain a signal 
device at the crossing did not charge 
the company with the duty of main- 
taining an automatie electric gong or 
other similar device at the crossing). 

63. Blum vy. Southern R. Co., 187 
N. C. 640, 122 SE 562. 

[a Absence of signals bears on 
negligence.—In an action for a travel- 
er’s death in a collision at a crossing, 
it was competent to show that, in lieu 
of the statutory signals, defendant 
did not give other effective or timely 
notice by the automatic signal in- 
stalled and theretofore operated by it. 
Birmingham Southern R. Co. vy. Harri- 
son, 203 Ala. 284, 82 S 534. 

{b] Test is ordinary prudence.— 
Where the unlighted crossing was un- 
usually dangerous, and one of ordi- 
nary prudence under the circumstane- 
es would have placed a light there, 
the company may be charged. Mis- 
souri, etce., Co. v. Long, (Tex. Civ. 


A.) 293 SW Bed [rev on other grounds 


(Commn. A.) 299 SW-854] 

64. Washington v. Birmingham 
Southern R. Co., 203 Ala. 295, 82 S 545; 
Wabash, ete., R.. Co. v. MeNown; 53 
Ind. A. 116, 99 NE 126, 100 NE 383. 

65. Ala.—Washington v. Birming- 
ham Southern R. Co., 203 Ala. 295, 82 
S 545. 

Cal.—Baldwin v. Pacific Electric R. 

0.) CAN)N278 Pallb5, 

Ida.—Jakeman v. Oregon Short Line 
R. Co;, 43 Ida. 505, 256 P 88. 

Ind.—Lake Erie, ete; RR. -Co. 
Howarth, 73 Ind. A. 454, 124 NH “687, 
127 NE 804. 

Ky.—Louisville, sen COs 
Adams, 205 Ky. 203, O65 SW 628. 
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notice that they are not operating,°® since if such 


a signal is misunderstood it is a menace.®? The fail- 
ure to repair a gong has been held to be only a cir- 
cumstance showing negligence and is not negligence 
per se.®8 Although a bell cannot be classed with a 
gate or flagman,®® a statute requiring an efficient 
electric bell requires an automatic one and does not 
comprehend one operated by the hand of a train- 
man.7° The failure of automatic bells, placed at'a 
railroad crossing to signal approaching trains, to 
ring at the time of the accident is evidence of negli- 
gence,’! unless the person injured knew that such a 
bell was no longer used,’? or that it was defective,** 

although in the determination of the negligence of 
the company it is immaterial whether the injured 
party knew of the existence of the bell.** The com- 
pany has been held negligent in operating a fast 
train over a crossing where an automatic bell is not 
funetioning.*® Where a bell is provided for each 
of two tracks which cross, the failure of one to ring, 
although the other rings, is moeleenes such fact 
being known to the company.7® An automatic sig- 
nal may be sufficient notwithstanding it is operated 
only by a train upon the main track, 7% but not where 
the signal functions erratically,** as where it oper- 
ates from causes other than an approaching train’® 
and rings most of the time.° Under certain cir- 
cumstances the railroad company may not be liable 
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in the event of failure of the signal to function,*? 
as, for example, where the bell failed to ring mo- 
mentarily,’? or where the flashlight signals tempo- 
rarily failed to function.** It has been held that to 
charge a railroad company with negligence in this 
matter it must be shown that the railroad company 
had knowledge of the defective signal,** or that 
the defective condition existed for such length of 
time that the company in the exercise of due care 
should have discovered it.8° The failure of such a 
signal to function is not negligence where the injury 
is the result of a cause against which such signal 
was not a safeguard,®® as where an automobile was 
driven into a standing train.87 It has been held that 
the installation of an automatic signal is a recog- 
nition of the dangerous character of the crossing,*® 
but a contrary view has also been taken.*® 

[§ 1792] 4. Gates and Flagmen®°—a. In General. 
By some statutes a railroad company is required to 
provide flagmen or gates at certain crossings,®?? and 
the failure to comply with such statutes is negligence 
per se.°2 In the absence of statute, ordinance, or- 
der of a public service commission, or other proper 
authority, a railroad company is ordinarily under 
no duty to maintain a flagman or gate at a crossing, 
and negligemce cannot be predicated upon a mere 
failure to do so,®* although such failure may, togeth- 
er with other circumstances, be considered as evidence 


Mich.—Hudson v. Grand ‘Trunk 
hd aaa R. Co., 227 Mich. 1, 198 NW 
39, ; 

Mo.—Bachman v. Quincy, etc. R. 
Co., 310 Mo. 48, 274 SW 764. 

'N. J.—Rendino v. Davis, 99 N. J. L. 
213, 12 Bh Odie 

N. Y.—Brindizi v. Lehigh Valley R. 
Co., 216 App. Div. 12, 214 NYS 589. 

Oh. cape ara etc., R. Co. v. Sivey, 
2h. Cire, 8. 

Va.—Norfolk, retey R. Co. v. Wilkes, 
137 Va. 302, 119 SE 122. 

66. Washington v. Birmingham 
Southern R. Co., 203 Ala. 295, 82 S 545. 

67. Baldwin v. Pacific Hlectric R. 
Co.,; Bey A.) 273 P 155 [reh den (A.) 
Patt: a (Pa 

68. Cleveland, etc., R. Co. v. Sivey, 
won, Cir. Ck, 48. 

69. Jacobs v. Atchison, etc., R. Co., 
97 Kan. 247, 154 P 1028, LRA1916D 
783, AnnCasi918D 473. 

70. Jorgenson v. Chicago, etc., R. 
Co., 153 Wis. 108, 140 NW_ 1088. 

71. Del.—MacRobert v. Baltimore, 
cece R. Co., 33 Del. 447, 138 A 904. 


iC; —Conger Vv. Baltimore, ete., 
R. Mao., 31 App. 139. 
Mass. —Hicks v. New York, etc., 


R. Co., 164 Mass. 424, 41 NE 721, 49 
AmSR 471. 

Mich.—Hudson v. Grand Trunk 
Western R. Co., 227 Mich. 1, 198 NW 
309: 

N. J.—Rendino v. Davis, 99 N. J. L. 
213; 122) A 757. 

N. Y.—McSweeney v. Erie R.°Co., 
93 App. Div. 496, 87 NYS 836. 


72. Wellenhoffer v. New York, etc., 
R. Co., 21 NYS 866. 

73. lake Erie, ete., R. Co 
Howarth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804. 

74. Conger v. Baltimore, etc., R. 


Coreol: Apps (D.. C.)) L289. 

75. Headley v. Denver, etc., R. Co., 
60 Colo. 500, 154 P 731; Hamilton v. 
Erie R. Co., 219 N. Y. 3438, 114 NE 
399, AnnCas1918A 928. 

76. Detroit United R. Co. v. Wein- 
trobe, 259 Fed. 64, 170 CCA 132. 

77. Miller v. Pennsylvania Res, 
299 Pa. 63, 149 A 85. 

78. Lake Hrie, etc ieee Coy tiv. 
Howart, 73 Ind. A. 454, 124 NE 687, 
127 NE 804; Frank v. Reading Co., 
297 Pa.=233, 146:A 598. 

79. Frank vy. Reading Co., supra. 


8Q.. ‘Cincinnati, ete, Ri ‘Co. iv; 
Champ, 104 SW 988, 31 ‘Kyl 1054. 

81. MacRobert vy. Baltimore, etc., 
R. Co., 33 Del. 447, 188 A 904; Davis 
Vv. McCall, 133.Va..487, 113 SE 835. 

82. Vaca v. Southern Pac. R. Co., 
91 Cal. A. 470, 267 P 346. 

83. Miller v. Pennsylvania Ru Coy 
299 Pa, 63,°149 A 85. 


84. Lake Brie, ete,e: ResCo. 
Howart, 73 Ind. A. 454, 124 NE 687, 
127 NE 804. 


85. Louisville, ete., R. Co. v. Ma- 
honey, 220 Ky. 30, 294 SW 777; Hat- 
ten v. Chicago, etc., Tee oss (Mo. A.) 
233 SW 281 [certiorari quashed 246 


SW _ 538]. 

86. McGlauflin v. Boston, etc., R. 
Co., 230 Mass. 431, 435, 119 NE 955, 
LRAI1918E 790; Nadasky Vv. Public 
Serv. R. Co., 97 N. J. L. 400, 117 A 478. 

“A failure to use a safety appli- 
ance, adopted as a protection against 
some particular danger, cannot be re- 
lied upon to prove negligence when 
the injury is caused by another dan- 
ger which the appliance was not de- 
signed to guard against; and the re- 
sponsibility voluntarily assumed to 
maintain these signals imposes no 
higher duty upon a railroad company 


than the .statute requires.’ Mc- 
Glauflin v. Boston, ete., R. Co., supra. 
87. McGlauflin v. Boston, ete., R. 


Co., supra. 
» Bachman y. Quincy, ete., R. Co., 
310 Mo. 48, 274 SW 764. 

89. Jacobs v. Atchison, etc., R. Co., 
97 Kan, 247, 154 P 1023, LRA1916D 
783, AnnCas1918D 473; Louisville, 
etc., R. Co. v. Adams, 205 Ky. 203, 265 


SW 623. 

[a] Reasons for rule.—(1) ‘But, 
having taken upon itself this addition- 
al burden to safeguard the traveling 
public from harm it would be ex- 
tremely unfair . . to hold thatasa 
result of this commendable effort to 
protect the traveling public the rail- 
road company thereby confessed the 
crossing was an especially dangerous 
one; and that in addition to having 
voluntarily assumed the duty of main- 
taining the stationary crossing sig- 
nals, it had also imposed upon the op- 
eratives of its trains an obligation ‘to 
use such other means to give warn- 
ing of the approach of the train as an 
ordinarily prudent man operating a 


railroad would have Sighs ae eres 
like circumstances.’ ” 
rovers 196 Ky. 489, 494, oat Sw 896. 
(2) “The object in putting in electric 
bells is to promote public safety, not 
to increase railroad liability.” Ja- 
cobs v. Atchison, ete., R. Co., 97 Kan. 
247, 250, 154 P 1023, LRA1916D 783, 
AnnCas1918D 473. 
90. Cross references: . 
Contributory negligence in crossing 
when gates closed see infra § 1914. 
Negligence in failing to provide flag- 
men, lights, or gates as question for 
jury see infra § 2032 
err aioe cause of injury see infra § 


Right of traveler to rely on precau- 

tions of railroad see infra § 1906. 

91. See statutory provisions. 

92. See cases infra § 1809. 

93. U. S.—lIllinois Cent. R. Co. v. 
O'Neill, 177 Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
SCt 694 mem, 54 L. ed. 899 mem]. 

Cal.—Baldwin v. Pacific Electric R. 
Co., 208 Cal. 364, 281 P 380. 

dD. CH emeres 6tee “RICO ME: 
Adams, 10 App. 

Tll. —Opp Vis Bick 294 Til. 538, 128 
NE 580. 

Ind.—Lake Erie, etc., R. mt v. John- 
son, 191 Ind. 479, 18383 NE 732; Terre 
Haute, etc., Tract. Co. v. Phillips, 191 
Ind. 374, 132 NE 740; Cleveland, ete., 
R. Co. v. Gillespie, (A.) 172 NE 131; 
Chicago, etc., R’'Co. vi Wilis; 33 Ind. 
A. 701, 149 NE 909; Pittsburgh, etc., 
R. Co. v. Nichols, 78 Ind. A. 361, 130 
NE 546; Chicago) ete., R. Co. v. Bid- 
dinger, 63 Ind. A, 30, 113 NE 1027, 

Iowa.—Graves vy. Chicago, ete; RR: 
Co., 207 Iowa 30, 222 NW 344, 

Ta.— Washington v. Yazoo, etc., R. 
Co., (A.) 124 S 631; Concordia Baking 
ren v. r Aponesort ya ete., ReaCoyeiia Ay 

Me.—Henry v Boston, ete., R. Co., 
125 Me. 366, ig4, ‘A 193; Dyer Vv. Maine 
Cent. R. Co., 120 Me. 154, 113 A 26; 
Conant v. Grand Trunk R. Co., 114 Me. 
92,95 A 444; Sykes v. Maine "Cent. AE 
Co. 111_ Me. 182, 88 A 478. 

Md.—Pennsylvania R. Co} -v. Ying= 
ling, 148 Md. 169, 129 A. 36, 41 ALR 
398; Northern Cent. R. Co. v. Medairy, 
86 Ma. 168, 37 A 796; State v. Phila- 
delphia, ete., Ri Col; 47 Md. 76. 

Mass.—Giacomo v. New York, etc., 
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of negligence in operating the road.°4 
provide such safeguards may constitute negligence 
where the conditions at the crossing are such that 
ordinary care or reasonable prudence requires that 


R. Co., 196 Mass, 192, 81 NE 899. 

Mich.—Barnum vy. Grand Trunk 
Western R. Co., 148 Mich. 370, 111 NW 
1036; Freeman v. Duluth, etc., R.Co., 
74 Mich. 86, 41 NW 872, 3 LRA 594; 
Haas v. Grand Rapids, etc., R. Co., 47 
Mich. 401, 11 NW 216. , 

Minn.—Lawson y. Minneapolis, etc., 
R. Co., 174 Minn. 404, 219 NW 554; 
Hollister vy. Hines, 150 Minn. 185, 184 
NW 856. 

Mo.—Welsch v. Hannibal, ete, R. 
Co., 72 Mo. 451, 87 AmR 440, 

N. J.—Pennsylvania R. Co. v. Mat- 
thews, 36 N. J. L. 531. 

N. Y.—Daniels v. Staten Island 
Rapid Transit Co., 125 N. Y. 407, 26 
NE 466; Houghkirk v. Delaware, etc., 
Canal Co., 92 N. Y. 219, 44 AmR 370 
[rev 28 Hun 407 (aff 11 AbbNCas 72, 
63 HowPr 328)]; Pakalinsky v. New 
Work Cent., ete.;-R:i Co. 82 N. ¥..424; 
Dolan v. Delaware, etc., R. Co., 71 N. 
Se sb yer vicbirie mR. Co.” TLUN, Ys 
228; McGrath v. New York Cent., etc., 
R. Co., 63 N. Y. 522; Culhane v. New 
Work: Cent... etc, R.,Co., 60.N, Y. 233; 
McGrath v. New York Cent., etc., R. 
Co., 59 N.Y. 468,.17 AmR 359 [rev 1 
Hun 437, 3 Thomps. & C. 776]; Weber 
v. New York Cent., etc., R. Co., 58 N. 
Y. 451; Grippen v. New York Cent. R. 
Co., 40 N. Y. 34; Beisiegel v. New 
York Cent. R. Co., 40 N. Y. 9; Ernst v. 
Hudson River R. Co., 39 N. Y. 61, 100 
AmD 405, 6 Transcr. A. 35, 36 HowPr 
84 [aff 32 Barb. 159, 19 HowPr 2051; 


Killen v. New York Cent. R. Co., 225° 


ADD ADV. “Sy ives INYS 163) Scott: .v. 
Delaware, etc., R. Co., 222 App. Div. 
409, 226 NYS 287; O’Reilly v. Brook- 
lyn Heights R. Co., 82 App. Div. 492, 
81 NYS 572; Cohn v. New York Cent., 
ete, RK. Co.; 6 App. Div, 196, 39,NYS 
986; Case v. New York Cent., etc., R. 
Co., 75 Hun 527, 27 NYS 496: Jones 
v. Utica, ete., R. Co., 36 Hun 115; Coyle 
ve. Lone, island R. Co.,.33) Hun. 387; 
Thompson v. New York Cent., etc., 
Ee Co.201ss «§ Hunt 16°. [revicom other 
grounds 2 Silv. A. 82, 17 NE 690]; Mc- 
Grath v. New York Cent., ete., R. Co., 
1 Thomps. & C. 243; Crawford v. Dela- 
ware, etc., R. Co., 55 N. Y. Super. 50; 
Schwartz‘v. Hudson River R. Co:, 27 
N. Y. Super. 347; Hollender v. New 
York) Cent:, ete., R. Co., 14 Daly 219; 
19 AbbNC 18, 6 NYSt 352; Semel v. 
New York, etc., R. Co., 9 Daly 321 [aff 
91 N. Y. 657 memjJ; Kulp Transp. 
Lines v. Erie R. Co., 132 Misc. 821, 230 
NYS 490; Martin v. New York Cent., 
etc., R. Co., 20 Misc. 363, 45 NYS 925: 
Brown v. Rome, etc., R. Co., 1 NYS 
286 [aff 121 N. Y. 669 mem, 24 NE 1094 
mem]: Heaney v. Long Island R. Co., 
9 NYSt 707 [rev on other grounds 112 
N. Y. 122, 19 NE. 4227. 

Oh.—Lake Shore, etc., R. Co. v. Rey- 
nolds, 23 Oh. Cir. Ct. 199; Cleveland, 
étc., R. Co. v. Richerson, 19 Oh. Cir. 
Ct. 385, 10 Oh. Cir. Dec. 326;. Cleve- 
land, ete, R. Co. v. Reiss, 13 Oh. Cir. 
Ct. 405, 7 Oh. Cir. Dec. 450. t 

Or.—Meany v. Portland HPlectric 
Power Co., 131 Or. 140, 282 P 113. 

Pa.—Seifred v. Pennsylvania R. Co., 
206 Pa. 399, 55 A 1061; Kolb Bakery 
Co. v. Philadelphia, etc., R. Co., 25 Pa. 
Dist. 914. 

Porto Rico.—Correa v. American R. 
Co., 5 Porto Rico Fed. 251; Fajardo 
v. American R. Co., 27 Porto Rico 559; 
Principe v. American R. Co., 22 Porto 
Rico 282. 

S. C.—Callison v. Charleston, etc., 
imCon 106 (S.C. 123) 9078S 260.5 = 

Tex.—Texas R. Co. v. Adams, (Civ. 
A.) 27 SW (2d) 331: St. Louis South- 
western R. Co. v. Hill, (Civ. A.) 13 
SW (2d) 420; Smith v. Galveston- 
Houston WPlectrie Co., (Civ. A.) 265 
SW 267 [rev on other grounds 277 SW 
103]; Central’ Texas, etc., R. Co. v. 
Gibson, 35 Tex. Civ. A. 66, 79 SW 351. 

Utah.—Graham y. Ogden Union R., 
etc., Co., 266 P 504. : 

Va.—Norfolk, etc., R. Co. v. Wilkes, 
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137 Va. 302, 119 SE 122. 
Wis.—Hendley v. Chicago, ete, R. 

Co., 198 Wis. 569, 225 NW 205. R 

etc., ‘ 


15 Que. K. B. 48 [rev 25 Que. Super. 


]. 

[a] Additional precautions.—W here 
gates ‘have been placed at a crossing 
before the accident, but there is no 
proof that they have been rendered 
necessary by any act of the company, 
it is error to charge that it is a ques- 
tion for the jury as to what precau- 
tions are reasonably necessary for the 
safety of the public in addition to the 
proper operation of the gates. Sira- 
cusa v. Atlantic City R. Co., 68 N. J. 
L. 446, 538 A 547. 

94. U. S.—wNorthern Pac. R. Co. v. 
Moe, 13 F. (2d) 377; Dernberger v. 
Baltimore, etc., R. Co., 234 Fed. 405 
[aff 243 Fed. 21, 155 CCA 551]; Rothe 
v. Pennsylvania Co., 195 Fed. 21, 114 
CGA, 6275. Tilinots—Centy Ri (Coss Ve 
O’Neill, 177 Bed. 328,-100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
SCt 694 mem, 54 L. ed. 899 mem]; 
New York, etc., R. Co. v. Moore, 105 
Fed. 725, 45 CCA 21. 

Cal.—Green v. Southern Pac. Co., 
53 Cal. A. 194, 199 P 1059. 

Ill.—Chicago, etc., R. Co. v. Lane, 
130 Ill. 116, 22 NE 513; MeMullen v. 
Illinois Cent. R. Co., 234 Ill. A. 416; 
Lake Shore, etc., R. Co. v. Foster, 74 
Ill. A. 387. 

Iowa.—Glanville v, Chicago, etc., 
R. Co., 190 Iowa 174, 180 NW ,152; 
Hart v. Chicago, etc., R. Co., 56 Iowa 
166, 7 NW 9, 9 NW 116, 41 AmR 93. 

La.—Maher vy. Louisiana R., ete, 
Co., 145 La. 733, 82 S 872. 

Me.—Henry y. Boston, ete., R., 125 
Me. 366, 134 A 193; Ham vy. Maine 
Cent. R. Co., 121 Me. 171,,116 A 261; 
Huntington v. Bangor, ete., R. Co., 
105 Me. 3638, 74 A 802. But see Conant 
v. Grand Trunk R. Co.,,114 Me. 92, 
95 A 444 (holding a railroad company 
not negligent in fact or law for fail- 
ure to provide a flagman or gates ata 
crossing). 

Mich.—Barnum v. Grand Trunk 
Wester R. Co., 148 Mich. 370, 111 NW 
036. 

Minn.—Lawson v. Minneapolis, etc., 
R. Co., 174 Minn. 404, 219 NW 554. 

N. J.—Kyle v. Lehigh Valley R. Co., 
81 N. J. L. 186, 80 A 934. 

N. Y.—Crippen v. New York Cent. 
R. Co., 40 N. Y. 34; Beisiegel v. New 
Work Cent. Ri Co, 40° N, Ya 93 Gillie 
land v. Delaware, etc., Co., 207 App. 
Div. 509, 202 NYS 710; Friess v. New 
York Cent.,, etc., R. Co:, 67 Hun 205, 
22 NYS 104 [app 140 N. Y. 639, 35 NE 
8921; Coyle v. Long Island R. Co., 33 
Hun 37; Powell v. New York Cent., 
EC. oh, CO.) 22 Eun 6) Brown) ve 
Rome, etc., R. Co., 1 NYS 286 [aff 
121 N. Y. 669 mem, 24 NE 1094 mem]; 
Heaney v. Long Island R. Co., 9 NYSt 
707 [rev on other grounds 112 N. Y. 
122. 19 NE 422]. 

N. C.—Blum v. Southern R. Co., 187 
N. C. 640, 122 SE 562. 

Okl.—-St. Louis-San Francisco R. 
Co. v. Robinson, 99 Okl. 2, 225 P 986. 

Pa.—Seifred v. Pennsylvania R. Co., 
206 Pa. 399, 55 A 1061; Kolb Bakery 
Co. v. Philadelphia, etc., R. Co., 25 
Pa. Dist. 914. 

Tex.—Chicago, ete., R. Co. v. Zum- 
walt, (Civ. A.) 226 SW 1080 [aff 
(Commn. A.) 239 SW 912]; St. Louis 
Southwestern R. Co. v. Waits, (Civ. 
A.) 164 SW 870. . 

Va.—wNorfolk, etc., R. Co. v. Wilkes, 
137 Va. 302, 119 SH. 122. 

Wis.—Hendley v. Chicago, etc., R. 
Co., 198 Wis. 569, 225 NW 205; Hed- 
dles v. Chicago, ete., R. Co., 74 Wis. 
239, 42 NW 237. A 

[a] Lack of commission order also 
a fact.—Although the absence of a 
flagman at a crossing may be consid- 
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a flagman or gates should be maintained;®* and this 
duty may exist independently of a statute regulating 
the signs and signals at crossings, if the situation 
of the crossing reasonably requires it.®® 


Before a 


ered as a fact in considering the ques- 
tion of ordinary care, the fact that no 
Such safeguard had been ordered by 
the railroad commission should be 
considered also. Ham v. Maine Cent. 
R. Co., 121 Me. 171, 116 A 261. 

[b] Absence of flagman at the 
moment.—That there had been a flag- 
man at the crossing and he was absent 
at the time had a bearing on due care. 
McGrath v. New York Cent., etc., R. 
Co., 63, Naty. pee. 

[c] Common and usual means.— 
Unless the maintenance of a flagman 
or gates at such a crossing is the com- 
mon and usual means of warning 
adopted by prudent railroad com- 
panies, a railroad company is not 
bound to maintain them. Welsch v. 
Hannibal, etc., R. Co., 72 Mo. 451, 37 
AmR 440. But see Bailey v. New 
Haven, ete, R. Co., 107 Mass. 496 
(holding that a witness, called as an 
expert by defendants, cannot be asked 
what is the custom of railroads in 
maintaining a flagman at crossings 
similar to the one in question). 

{d] Canadian government rail- 
road.—In Canada, with respect to a 
railroad operated by the Canadian 
government, where the minister of the 
crown’s officer in the exercise of his 
discretion decides not to maintain 
gates or a watchman or to construct 
a viaduct at a crossing, the court can- 
not say that the crown was guilty of 
negligence even though the crossing 
was a very dangerous one. Lucas v. 
Rex, 18 Can. Exch. 281 [foll Harris v. 
King, 9 Can. Exch. 206, 24 CanLTOcc 
Notes 388]. 

95. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485 [aff 35 Fed. 176]; Galveston 
avern Co. v. Peterson, 11 F. (2d) 

Ill.— Peoria, etc., R. Co, v. Herman, 
39) DS Ave2a8 7. 

Ky.—Chesapeake, ete, R. Co. v. 
Gunter, 108 Ky. 362, 56 SW 527, 21 
KyL 1808. 

Mass.—Hubbard v. Boston, etc., R. 
Co., 162 Mass. 132, 38 NE 366; Com. 
v. Boston, etc., R. Co., 101 Mass. 201. 

Oh.—Cleveland, ete., R. Co. v. Reiss, 
rr hh Cir: "Ct. “405.5 (LOns Cir. Dees 

Okl.—St. Louis-San Francisco R. 
Co. v. Wheeler, 108 Okl. 139, 235 P 498; 
St. Louis-San Francisco R. Co. v. Run- 
dell, 108 Okl. 132, 235 P 491. 

Pa.—Reeves vy. Delaware, etc., R. 
Co., 30 Pa. 454, 72 AmD 713. 

S. C.—Callison vy. Charleston, etce., 
R. Co, 106! SS C1.23.90 (Si 260. 

Tex.—Missouri, etc., R. Co. v. Ma- 
gee, 92 Tex. 616, 50 SW 10138 [aff (Civ. 
A.) 49 SW 156]; Tisdale v. Panhandle, 
CLC) kt.) CO}, .(Commmn. = Ain 122 Ses NE 
133; Louisiana R., etc., Co. v. Louder- 
milk, (Civ. A.) 295 SW 198; Missouri, 
ete., R. Co. v. Long; (Civ; A.) 293) Swi 
184 [rev on other grounds (Commn. 
A.) 299 SW 854]; Baker v. Hodges, 
(Civ. A.) 231 SW 844: St) Louis 
Southwestern R. Co. v. Waits, (Civ. 
A.) 164 SW 870; Texas Midland R. v. 
Wiggins, (Civ. A.y 161 SW 445. 

But see Grippen v. New York Cent. 
R. Co., 40 N. Y. 34; Beisiegel v. New 
York Cent. R. Co., 40 N. Y. 9 (hold- 
ing that a railroad company is not 
required to keep a flagman at every 
crossing where a jury may be of the 
opinion that the travel is so great 
that ordinary prudence requires such 
precaution). 

[a] Flagman or gates.—A railroad 
company may maintain a flagman in- 
stead of gates where gates would not 
give warning to a traveler any sooner 
than a flagman. Huntington v. Ban- 
gor, etc., R. Co., 105 Me. 363, 74 A 802. 

96. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 86 L. 
ed. 485 [aff 35 Fed. 176]. 

Ill—Hamman y. Illinois Cent. R. 
Co., 206 Ill. A. 80; Chicago, etec., R. Co. 
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jury will be warranted in saying, in the absence of 
any statutory direction to that effect, that a railroad 
company should keep a flagman or gates at a cross- 
ing, it must be first shown that such crossing is more 
than ordinarily hazardous,®’ as, for instance, that it 
is in a thickly populated town or city,®® that the 
view of the track is obstructed either by the com- 
pany itself,9® or by other objects proper in them- 
selves,! or by the configuration of the land,? or that 
the crossing is one which, for any reason, a reasona- 
bly prudent person in the exercise of ordinary care 
could not use with safety,* that the crossing is a much 
traveled one and the noise of approaching trains is 
rendered indistinct and the ordinary signals difficult 
to be heard by reason of bustle and confusion incident 
to railroad or other business,* or by reason of some 
In this connection it has been 
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v. Lane, 30 Ill. A. 437 [aff 130 Ill. 116, 
22 NE 513]. 

Ind.—Cleveland, ete, R. Co. v. 
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Ky. 362, 56 SW 527, 21 KyL 1803. 

Mass.—Boucher v. New York, etc., 
R.. Co., 196 Mass. 355, 82 NE 15, 13 
LRANS 1177; Eaton v. Fitchburg R. 


Co., 129 Mass. 364; Com. v. Boston, 
etc., R. Co., 101 Mass. 201. 
Oh.—Pittsburgh,., ete,’ R. Co. v. 


Fogin, 3 OhNPNS 30. 

97. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485 [aff 35 Fed. 176]. 

D.. C.— Baltimore, etc., R. Co. v. 
Adams, 10 App. 97. 

Iowa.—Glanville v. Chicago, etc., 
R. Co., 190 Iowa 174, 180 NW 152. 

Ky.—Cincinnati, etc., Re Comeuve 
Champ, 104 SW 988, 31 KyL 1054. 

Mad.—-State v. Philadelphia, etc., R. 
Co., 47 Md. 76. 

Mass.—Trask Ve Boston, cte.., R:, 
219 Mass. 410, 106 NE 1022; Hubbard 
v. Boston, etc., Ra Co. 162 ‘Mass. 132, 
32 NE 366. 

Mich.—Haas v. Grand Rapids, etc., 
R. Co., 47 Mich. 401, 11 NW 216. 

N. J.—Telfer vy. Northern R. Co., 30 
ING eo kas LSS, 

N. C.—Batchelor v. Atlantic Coast 
Line R. Co., 196 N. C. 84, 144 SE 542, 
60 ALR 1091. 

Tex.—Missouri, etc., R. Co. v. Ma- 
gee, 92 Tex. 616, 50 SW 10138; Tisdale 
v. Panhandle, ete., Ri, jCo3 ‘((Commn. 
A.) 228 SW 133 [aff (Civ. A.) 199 SW 
347]; Texas R. Co. v. Adams, (Civ. A.) 
27 Sw (2a) 331; Robinson v. Hous- 
ton, etc., R. Co., (Civ. A.) 23 SW (2d) 
894: St. Louis Southwestern R. Co. 
Vv. Lewis, (Civ. A.) 297 SW oo6, [rev 
on other grounds (Commn. A.) 5 SW 
(2a) 765]; Wichita Valley R. Co. v. 
Southern Casualty Co., (Civ. A.) 273 
Sw 680 [rev on other grounds 284 SW 
940]; Smith v. Galveston-Houston 
Electric R. Co., (Civ. A.) 265 SW 267 
[rev on other ’srounds 277 SW 103); 
Gillham y. St. Louis Southwestern R. 
Co, (Civ. A.) 241 SW 512; Baker v. 
Hodges, (Civ. A.) 231 SW 844; Chi- 
cago, etc., R. Co. v. Zumwalt, (Civ. sAs) 
226 Sw 1080 [aff (Commn. A.) 239 SW 
912]; Chicago, etc., R. Co. v. Shockley, 
(Civ. <A.) 214 SW 716; St. -Louis 
Southwestern R. Co. v. ‘Waits, (Civ. 
A.) 164 SW 870; Missouri, etc., R. Co. 
v. Hurdle, (Civ. A.) 142 SW 992; Cen- 
tral Texas, ete, Re Conwy: Gibson, 35 
Tex. Civ. A. 66, 79 SW 351. See St. 
Louis, etc., R. Co. v. Hill, (Civ. A.) 13 
SW (2d) "420 (holding that, if the 
crossing were hazardous, the jury 
would be permitted to find a duty on 
the part of the company to provide 
a watchman or gates). 

98. .U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485 [aff 35 Fed. 176]; Northern 
Pac. R. Co. v. Moe, 13 F. (2d) -377; 
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Fed. 310, 34 CCA 1 [aff 84 Fed. 586]. 
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Jones, 16 Ala. A. 447, 78 S 645. 
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725, 9 AmSR 309. 
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eae R. Co., 166 N. Y. 280, 59 NE 901: 


C.—Parker v. Seaboard Air Line 
RACOS ASteNAiCs 95. 3106 oe 755. 
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Tex.—Missouri, ete., R. Co. v: Ma- 
gee, 92 Tex. 616, 50 SW 1013 {aff (Civ. 
A.) 49 SW 156]. 

99. U. S—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. ed. 
485 [aff 35 Fed. 176]; Northern Pac. 
R. Co. v. Moe, 13 F. (2d) 377. 

Cal.—Thomas v. Visalia Electric R. 
Con L69*Caln 658, 847 P92: 

D. C.— Baltimore, CtCs,  COLmky. 
Adams, 10 App. 97. 

Mich. —Guggenheim v. Lake Shore, 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

N. J.—State v. New York, etce., R. 
Co: 104 °N. Js he 226; 139 A’ 883) Laff 
142 A 918]; Kyle v. Lehigh Valley R. 
Co., 81 N.-J. L. 186, 80 A 934; Dela- 
ware, etc., R. Co. v. Shelton, 55 N. J. 
om 342,26 A 937; Pennsylvania Ri Co; 

. Matthews, 36 Ne deb beds 

* hex s—Galveston. ete., R. Co. v. Lin- 
ney, (Civ. A.) 163 SW 1035. 

1. Grand Trunk R. Co. v. Ives, 144 
U. S. 408, 12 SCt 679, 36 L. ed. 485 [aff 
35 Fed. 176]; Northern Pac. R. Co. v. 
Moe, 13 F. (2d) 377; Baltimore, etc., R. 
Co. -v. Adams; 10) App: =(D. G.) "97: 
Louisville, ete., R. Co. v.-Kimble, 140 
Ky. 759, 131 Sw 790; Newport News, 
ete; RCo. we Stuart, 99 Ky. 496, 36 
SW 528, 18 KyL 347; Louisville, etce., 
R. Co. v. Hackman, 30 SW 407, 17 
81; Freeman v. Duluth, ete., R. 
74 Mich. 86, 41 NW 872, 3 LRA 594. 

[a] Poles and sign.—Where there 
is no obstruction other than poles and 
a sign, there is no issue of negligence 
because of this if a flagman is not 
provided. Smith v. Galveston, etc., R. 
Co., (Tex. Civ. A.) 265 SW 267 [rev on 
other grounds 277 SW 103]. 

2. Hubbard v. Boston, etc., R. Co., 
162 Mass. 132, 38 NE 366. 

3. Missouri, ete., R. Co. v. Long, 
(Tex. Commn. A.) 299 SW. 854 [rev 
(Civ. A.) 293 SW 184]; Robinson v. 
Houston Belt, etc., R.:Co., (Tex. Civ. 
A.) 23 SW (2d) 894; Chicago, etc., 
R. Co. v. Zumwalt, (Tex. Civ. A.) 226 
Ae 1080 [aff (Commn. A.) 239 SW 


als 

[a] Highest degree of diligence 
not required of traveler.—That tray- 
elers might, by using the greatest pos- 
sible care at a crossing, escape dan- 


‘A.) 291 SW 299; 
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held that, unless the railroad company knew, or in 
the exercise of ordinary care should have known, of 
the hazardous condition of the erossing, it is not 
negligent,® but it is held to have recognized the dan- 
gerous character of the crossing where it has main- 
tained a flagman there,’ or erected gates,® or where 
a statement was made to a public officer that plans 
for maintaining certain safeguards were under con- 
Unless required by ‘statute, a railroad 
company is under no obligation to keep a flagman at 
the crossings of public country roads?® or private 
roads,!! or at a crossing which is in a sparsely settled 
locality,!2 as in a residence district,t® or at a branch 
line street crossing,’* or at a flag station,’® or at a 
crossing in a small town or village,*® or where, al- 
though the view is obstructed, the train can be seen 
by the person injured before he reaches the track, 


ger, unless the railroad employees 
were negligent, is not conclusive that 
a watchman or flagman was unneces- 
sary. St. Louis Southwestern R. Co. 
v. Waits, (Tex. Civ. A.) 164 SW 870. 

4. Grand Trunk R. Co. v. Ives, 144 
U.S. 408, 12 SCt 679, 36 L. ed. 485 [aff 
35 Fed. 176]; Baltimore, etc., R. Co. v. 
Adams, 10 App. (D. C.) 97; Hutcher- 
son v. Louisville, etc., R. Co., 52 SW 
955, 21 KyL 733; Hubbard v. Boston, 
etc., R. Co., 162 Mass. 132, 32 NE 366. 

5. Grand Trunk R. Co. v. Ives, 144 
U. S. 408, 12 SCt 679, 36 L. ed. 485 [aff 
35 Fed. 176]; Baltimore, etc., R. Co. 
v. Adams, 10 App. (D. C.) 97. 

6. Trask v. Boston, etc., R. Co., 
219 Mass. 410, 106 NE 1022; Scott 
v. Delaware, etc., R. Co., 222 APD. Div. 
409, 226 NYS 287; Missouri 
Co. v. Long, (Tex. ‘Commn. A.) 
854 ‘Yrer (Civ. A.) 293 SW 184]; 
veston,.ete., R. Co. v. Burr, (Tex. Civ. 
St. Louis Southwest- 
ern R. Co. v. Waits, (Tex. Civ. A.) 164 
SW 870. 

7. Pittsburgh, etc., R. Co. v. Staats, 
83 Ind. A. 680, 149 ‘NE 912; Pitts- 
burgh, etc., R. Co. v. Tatman, 72 Ind. 
Arte; 123 NE ao Cs Pennsylvania . 
Co. v. Yingling, 148’ Md. 169, 129 A 36; 
41 ALR 398; fucker dson v. New York 
Cent. R. Co., 45 N. 846. 

8. Record v. Pennsylvania RSCos 
76 N. J. L. 800, 72 A 6 

9. State v. New York, etc., R. Co. 
104° No Je Ly *226,-189 A. 88S ‘Taft 142 
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Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485 [aff 35 Fed. 176]; Evans v. 
Erie R. Co., 213 Fed. 129, 129 CCA 375. 
Md.—Evans v. Baltimore, etc., R. 
Co.-.133 Md. 31, 104 A 112; Maryland 
Cent. R. Co. v. Neubeur, 62 Md. 391. 
N. Y.—Killen v. New York Cent. R. 
Co.. 225 App. Div. 8, 232 NYS 76. 
Oh.—Lake Shore, etc., R. Co. v. Gaff- 
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Pa.—Kolb Bakery Co. v. eos 
phia, ete. RR. Co. 25) Pa. Dist: 91 

Tex.—Texas R. Conv, ants (Civ. 
A.) 27 SW (2d) 331; St. Louis South- 
western R. Co. v. Hill, (CIV ZAS) IOUS 
SW (2d) 420. 

Utah.—Christensen v. Oregon Short 
Line R. Co., 29 Utah 192, 80 P 746. 

ll. Graves v. Chicago, ete., R. Co., 
207 Iowa 30, 222 NW 344. 


12. Telfér vy. Northern R. Co., 30 
NEY Wendy LESE 

13. Opp v. Pryor, 294 Ill. 538, 128 
NE cee 


14. Dyer v. Maine Cent. R. Co., 120 
Me. 154, U3) A265 

15. Savage v. Tremont Lumber Co., 
3a, TAL eOay 

16. Evansville, ete., R. Co. v. Clem- 
ents, 32 Ind. A. 659, 170 NE 564: Glan- 
ville v. Chicago, ete., Reon 190 Iowa 
174, 180 NW 152; Hammers v. Colora- 
do Southern, etc., R. Co., 128 La. 648, 
55 S 4, 34 LRANS 685; Concordia Bak- 
ing Co. v. Louisiana, ete., RaCowynLas 
A. 301; Gannett v. Boston, etc., Rs 
238 Mass. 125, 130 NE 183. 
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and the ordinary signals are adequate to apprise him 
of the danger.1*7 The duty of a railroad company to 
provide a flagman at a crossing cannot be inferred 
alone from the fact that trains are operated over 
the crossing at high speed.18 Where a company 
obeys an order of a public service commission and 
provides certain safeguards, it is not negligent in 
failing to maintain gates or a flagman.?® 

Standing train or cars. Negligence on the part 
of the railroad company is not established by the 
fact that an automobile collides with a train stand- 
ing on a crossing unprotected by a flag or light,?° 
or where signal flags are absent, where such flags 
are for the guidance of employees and not travelers 
upon the highway.?+ | Where a railroad company 
permitted a box car to remain across a walk used by 
pedestrians, without posting a flagman in a proper 
position to warn of the approaching trains, the com- 
pany was negligent,?* but the company was not held 
hable for failing to post a person with a lantern 
at a crossing to warn motorists of a standing freight 
ear.?3 

[§ 1793] b. Maintenance and Operation—(1) In 
General. If a railroad company assumes the duty 
to maintain a flagman or gate, it is bound to perform 
the duty with due care,?* whether or not the duty has 
been imposed by law being immaterial.?°® 

[§ 1794] (2) Fitness or Competency of Flagmen 
or Watchmen. Where a flagman or watchman is 
employed at a public highway crossing, until the 
public has become accustomed to regard his pres- 
ence or absence as one of the evidences of the ap- 
proach of trains, or otherwise, it is part of the com- 
pany’s duty to keep a fit person there whose con- 
duct will not be liable to mislead and deceive the 
traveling public;?® thus it is negligence to provide 
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a watchman who is incapable of reasonably discharg- 
ing his duties because of any physical disability,?7 
such as age?® or epilepsy.?® It has been held how- 
ever to the contrary that the railroad company is 
not liable for negligence in employing and retaining 
an incompetent flagman,’? but is liable only for his 
negligence which was the proximate cause of an in- 
jury.*? 

[§ 1795] (3) Duties of Flagmen or Gatemen— 
(a) In General. Where a flagman is employed or 
a gate established, the person in charge is bound to 
perform his duties with reasonable care and pru- 
dence, and a failure to do so is negligence for which 
the railroad company is liable.*?, The public has 
a right, when the gates are open, or the flagman not 
in his accustomed place of duty, to presume, in the 
absence of knowledge to the contrary, that the 
gateman or flagman is properly discharging his 
duties, and it is negligence for a gatekeeper or flag- 
man to leave his post, knowing that an engine is 
approaching, without giving some signal of danger.** 
After the train has reached the crossing, the duty 
of the gatekeeper or flagman ends as to that train,** 
and such person is not negligent in then leaving 
the post of duty,®® since the train itself is then a suf- 
ficient warning.*® <A flagman is not standing at the 
crossing when he is at one end or at the side of a 
crossing over a large number of tracks,*7 but he is 
not expected to look both ways in the street at once 
or to stand on both sides of the crossing.*® 

[§ 1796] (b) Warnings or Signals of Approach 
of Trains—aa. In General. It is the duty of the 
flagman or watehman to use reasonable care to 
know and give timely warning of the near approach 
of trains so as to avoid a collision,*® and also to 
enable a traveler approaching a crossing, in the 


17. Louisville, ete., R. Co. v. Cum- 
ns, 111 Ky. 333, 63 SW 594, 23 KyL 
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150 Fed. 235. 
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114 °S 215. 
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N. J.—Nadasky v. Public Serv. R. 
Co., 97 N.. J. L. 400, 117 A 478. 

Vt.—Gilman v. Central Vermont R. 
Co., 93 Vt. 340, 107 A 122,16 ALR1102. 

Wis.—Hendley v. Chicago, etc., R. 
‘Co., 198 Wis. 569, 225 NW 205. 

21. Schwartz v.’Hudson River R. 
Conc N. YY. Supers 347. 

22. Gragnon v. New Orleans, (La. 
Ax.) 128 S 791. 

23. Scott v. Delaware, etc., R. Co., 
222 App. Div. 409, 226 NYS 287. 
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App. Div. 284, 61 NYS 677. 
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36; Wolcott v. New York, etc., R. Co., 
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26. Warner v. New York Cent. R. 
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Wa 4659 Ray “v. ‘Hines; 2118 
Waal 530, 203 P 929. 

27. McNamara vy. Chicago, etec., R. 
Co., 126 Mo. A. 152, 1083 SW 1093. 

28. McNamara v. Chicago, etc., R. 
a eure: 

Ryan v. Louisiana R., etc., Co., 
148 ia: 40, 83 S 371. 
30. Lake Erie, etc., R. Co. v. Gris- 


wold, 72 Ind. A. 265, 125 NE 783. 


31. Lake Erie, etc., R. Co. v. Gris- 
wold, supra. And see cases infra this 
section. 
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Me.—State v. Boston, ete., R. Co., 
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meri 148 Md. 169, 129’ A 36, 41 ALR 
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AmD 405, 6 Transcr. A. 35, 36 HowPr 
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Porto Rico.—Torres v. American R. 
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oie 117 Ky. 436, 78 SW 172, 25 KyL 
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R. Co., 87 Mich. 374, 49 NW 621. 
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Transfer R. Co., 82 Minn. 165, 84 NW 
791, 52 LRA 348. 

Mo.—Montgomery v. Missouri Pac. 
R. Co., 181 Mo. 477, 79 SW 930; Eid- 
wards v. Chicago, etc., R. Co., 94 Mo. 
A. 36, 67 SW 950. 

N. Y.—Elias v. Lehigh Valley R. 
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ing Veslarp, 096 oN. Ye 676: Linde- 
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R. Co., 18 R. 1.1491, 598, 29 A 258, 300. 
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ing-mill Co., 65 Wis, 312, 27 NW 43. 
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at any hour not required by the ex- 
ecutive council. Santiago v. Ameri- 

can R. Co., 13 Porto Rico Fed. 405. 
Implied invitation to cross see in- 

fra § 1906. 

Raw Co:; 


34. Fuller v. Peoria, 
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[a] In Porto Rico failure to low- 
er barriers in time when a train ap- 
proaches and keep them lowered until 
it has crossed constitutes negligence. 
Morales v. Vannina, 32 Porto Rico 188. 
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exercise of reasonable care, to protect himself 
against other accidents,*° as from the acts of fright- 
ened animals.4! The public has a right to rely upon 
a reasonable performance of that duty.*? Since 
the mere presence of a watchman is insufficient to 
constitute a warning,*®.the company is liable if the 
flagman or watchman neglects to give any warning, ** 
as by failing to raise a flag*® or stop sign.*® A 
watchman should warn of the approach of a hand 
ear as well as of trains,#’ although the statute re- 
quires a warning only for trains.*® 

[§ 1797] bb. Sufficiency. A railroad sufficiently 
complies with the order of a public utility commis- 
sion to maintain a flagman at a crossing by providing 
a man whose duty it is to warn the public by 
waving a flag,#® and if he so warns the public it 
is sufficient,°° and it is not important that he does 
not stand in the exact middle of the highway’! or 
that he waves a white flag.°* Warning should be 
given in such a manner that it will be understood 
by the ordinary person under such circumstances to 
be a warning of danger.°? Where the gates at a 
crossing are lowered, a further warning need not 
be given, as such gates are in themselves a suffi- 
cient warning.®* 

[§ 1798] cc. Time. The railroad company is re- 
sponsible where the flagman does not give a warning 
until the traveler is in great danger,®® especially 
where the view of the ‘approaching train is ob- 
structed,®* and no signals are given by it.°’? It 
is held that a flagman should allow travelers 
time to cross at ordinary speed with a fair mar- 
gin of safety,®* but where it is apparent that the 
‘traveler can cross in safety, the train being suf- 
ficiently far away, the failure to give warning is 
not necessarily negligence.°® Thus a flagman is not 
bound to allow a margin of safety for a stalling au- 
110 SW_290, 33 KyL 432. 

La. —Roby v. Kansas City Southern 50. Borglum y 
R. Co., 180 La. 880, 58 S 696, 41 LRA|Co., supra. 


NS 355. 51. 
N. J.Wolcott v. New York, etc., R. | Co., supra. 
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tomobile, where such stalling upon the tracks would 
not be anticipated by a prudent person. 80. This 
held that the signal should be given to the driver of 
a team at such time as would enable the driver to 
stop without his horses being dangerously en 
ed, if they are ordinarily well broken and gentle,** 
or, if they are not, to turn around and drive to a point 
of safety.°? 

[§ 1799] dd. Effect. Where~a’ flagman errone- 
ously signals a party to cross who is then struck by 
a train, “the company is liable,®* and the mere fact 
that the flagman signaled the person injured not to 
cross does not free the railroad company from negli- 
gence,°* unless such signal is given in time for such 
person, by the exercise of reasonable care, to avoid 
the injury.°®° 

[§ 1800] (c) Duty To Stop Approaching Trains. 
Where a flagman discovers that his warning is undis- 
covered or unheeded, it has been held his duty to 
flag the approaching train when this can be done 

before the danger is imminent,°® as the train and 
eee both have the right to use the crossing ;°* 
but a flagman is not generally required to stop a 
train to allow travelers to cross,°* and where a flag- 
man failed to stop trains which might strike an 
automobile which had stalled upon the tracks there 
was no negligence.®® 

[§ 1801] (ad) Duty To Assist in Controlling 
Horses. It is not the duty of a flagman to hold the 
heads of horses while the train is passing.*° 

[§ 1802] (4) Construction and Sufficiency of 
Gates—(a) In General. Gates should be constructed 
so that they can be seen.*? They need not be strong 
enough to withstand the shock of a runaway team col- 
liding therewith.*? It is proper to have gates on 
two different crossings operated by one gatekeeper in 
a tower.'3 
he was about to cross the tracks, that 
there was an engine, Switching in the 
vicinity. Walters v. SL etc, R. 


Co., 104 Wis. 251, 80 NW 451. 
62. Louisville, etes ” PRES Co: 


GO; I6SIN. Jaks 21, 53 Ay 297; 52. Borglum v, New York, etc., R.| Sights, 121 Ky. 203, 89 SW 132, 28 
Tex.—Sulzberger, etc., Co. v. Page, | Co., supra. ‘ Kyl 186. 

(Civ. A.) 195 SW 928. 53. Deheave v. Hines, 217 Ill. A. 63. Deheave v. Hines, 217 Ill. A. 
[a] Care held sufficient.—Cincin- | 427. 427; Lake Erie, etc., R. Co. v. Sanders, 

nati, etc., R. Co. v. Chavasse (Ky.) 122 54. Chic R. Co. v. Wise, | 72 Ind. A. 283, 125’ NE 793. 

SW 171. 206 Il. 453, “89 iE 500 {aff 106 Ill. A. 64. Chicago, ete., R. Cory. Clough; 
40. Wilkins v. St. Louis, ete. R.| 174]; State v. Philadelphia, ete., R.| 134 Ill. 586, 25 NE 664, 29 NE 184; 

Co., 101 Mo. 93, 138 SW-.893; Butler_| Co., ae Md. 1, 78 A 730. Fitzgerald v. Long Island R. Co., 3 


v. Southern R. Co. Carolina Div., 90 55. 
S.C. 273, 73 SE 185; Bell v. Texas, 
etc., R. Co., (Tex. Civ. A.) 70 SW 573. 
And see cases infra note 41. 

41. Pennsylvania Co. v. Fertig, 34 
Ind. A. 459, 70 NE 834; Hart v. Chi- 
cago, etc., R. Co... 56 Towa 166, 7 NW 
9,9 NW 116, 41 AmR 93. 

42. Henry v. Cleveland, etc., R. Co., 


NS 355. 


Ill.—Chicago, 
ote. 134 Ill. 586, 25 NE 664, 29° NE 


ee —Roby v. Kansas City Southern 
R. Co., 130 La. 880, 58 S 696, 41 LRA 66. 


Mass.—Sweeny v. Old Colony, etc., 
R. Co., 10 Allen 368, 87 AmD 644. 
Mo.—Edwards vy. Chicago, etc., R. 67. 


ete; Co NYS 230 [aff 117 N. Y. 653 mem, 22 


Nie 1133 mem]. 

5. . Chicago, ete., R. Co. v. ae 
134 Tll. 586, 25 NE 664, 29 NE 18 
Alabama Great Southern x Co. 
v. Anderson, 109 Ala. 299, 19 S 516; 
Dominguez v. Porto Rico R., BtCLCoOn 
19 Porto Rico 1034. 

Dominguez v. Porto Rico R., 


236 Ill. 219, 86 NE 231; Chicago, etc.,|Co., 94 Mo. A. 36, 67 SW 950. ete., Co., supra. 
R. Co. v. Clough, 134 Ill. 586, 25 NE N. Y.—McGovern v. New York 68. Graham v. Ogden Union R., 
664, 29 NE 184; Chicago, etc., R. Co. v.} Cent., etc., R. Co., 67 N. Y. 417. etc., Co., (Utah) 266 Pp 504 


Wright, 12080 AL 218; Morales v. 56. 
Vannina, 32 Porto Rico 188; Torres 
v. American R. Co., 25 Porto Rico 194. ae 

43. Montgomery v. Missouri Pac. | supr 
R. Co., 181 -Mo. 477, 79 Sw 930. 

44. Walsh v. Boston, ete., R. Co., 
171 Mass. 52, 50 NE 453; Elias v. Le- 59. 
high Valley R. Co., 226 N. Y. 154, 123 


Chicago, ete., R.vConw v. Clough, 69. 
134 Ill. 586, 25 NE 664, 29 NE 184. 
Chicago, etc., R. Co. v. Clough, 


upra. 
58. Philadelphia, etce., Co. 
Maryland, 259 Fed. 163, in ‘CCA 231. 71. 
Bell v. Texas, ete. y Re Co,;, Chex. | Cotntealt 
Civ. A.) 70 SW 573. 


Carnochan v. Erie R. Co., 169 
App. Div. 406, 144 NYS 1108 [aff 73 
Misc. 131, 130 NYS 514]. 

70. Fuller v. Peoria, etc., ‘R. Co; 
164 Ill. A. 384, 
Baldwin v. Pacific Electric R. 
Aiea Piabbos 
[a] Conformity with automobile 


NE 73; Kissenger v. New York, etc., pe Osgood vy. Boston, etce., R. Co.,| headlight law.—The railroad compa- 
R. .Co., 56 N. Y. 538. 83 N. H. 262, 141 A fia ny must be held to construct gates 

45. McGovern yv. ee York Cent., 61. Louisville, Us WO at a crossing so that they.can be seen 
ete., R. Co., 67 N. Y. 423; Butler Vv. Sights, 121 Ky. 203, $9 “Sw 132, 28 kyL at night by motorists where head- 


Southern R. Co. Carolina "Div., 90 S. | 186; 
COS ho Seek Oo. 

46. Missouri Pac. R. Co. y. Elvins, [a] 
176 Ark. 737, 4 SW (2d) 528. 

4a. Tennessee Cent. R. Co. v. Gil- 
vert, 181 Tenn. 201, 174 SW 812. 

48. Tennessee, ete., R. Co. v. Gil- 
bert, supra. 

49. Borglum vy. New York, etc., R. 


Where 


Huntington v. Bangor, ete., R. 
Co., 105 Me. 363, 74 A 802. 


lights conform to the law. Baldwin v. 
Pacific Electric R. Co., (Cal. A.) 273 


Huntington vy. Bangor, etc., R. 
Co., 105 Me. 363, 74 A 802; Brooks v. 
Boston, ete., R. Co., 188 Mass. 416, 
74 NE 670 

Brooks v. Boston, ete., R. Co., 


t is apparent that|P 155. 
train or engine is not going to run 72. 
over crossing, a railroad company is 
not liable to one whose horses are 
frightened by the sight and sound of 
an engine, for a failure of a flagman 73. 
at the crossing to notify him, when 


supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1803-1807] 


[§ 1803] (b) Lights. It may be negligence not to 
place a light, on the arms of gates,7* but it is not ne- 
cessary to have a light on the arm of the gate if oth- 
er lighting enables a person to see the arm of the 
gate.7® 

[§ 1804] (5) Operation and Attendance of Gates 
—(a) In General. Where gates are established, it 
is negligence if they are not constructed, attended, 
and maintained, with ordinary care and prudence, 
so as to give the proper warning of an approach- 
ing train,*® and also to prevent collisions between 
travelers.77 The gates should be operated so as not 
to injure a passer-by by the manner in which they 
are maintained or closed.78 Where one side of the 
gates failed to operate, the condition was held to be 
a tra ap. 79 

[§ 1805] (b) Injuries Occasioned by Descending 
Gates. Open gates at a crossing are held to be af- 
firmative assurance to a traveler that he will not be 
imperiled in crossing by the descent of a gate arm.°° 
Ordinary care requires that the gatekeeper keep the 
gates under control at all times,*? and to keep his 
eyes constantly on the street while lowering them.*? 
The gatekeeper cannot presume that a pedestrian 
will not walk under a gate while it is being lowered.** 
The railroad company is not hable where a stran- 
ger, without authority from the gatekeeper and 
while his back is turned, lowers the gates and in- 
jures a person crossing the tracks.*4 

[§ 1806] (c) Allowing Gates To Remain Open.*® 
Nonuse of the accustomed gates at a street crossing 
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when trains are passing may in itself amount to 
negligence,®°® or at least a cireumstance from which 
negligence may be found,®* except as to one who sees 
the train going in front of him.88 So where a train 
was allowed to approach too near to the crossing be- 
fore the gates were lowered, the company may be 
held liable for the resulting injury.’® It is negli- 
gence not to lower the gates as, required, although no 
person is seen approaching the tracks.°° If the 
gates are required to be operated but part of the 
day, a failure to operate them more than that is not 
negligence as travelers are presumed to know the 
law;°! but where the company voluntarily operates 
such gates, if it operates them only part of the day, 
reasonable notice should be given of such hours.®? 
Where the mechanism of such gates is out of repair, 
preventing operation of them, a reasonable alter- 
native should be adopted to warn travelers.°* The 
negligence of a gatekeeper in allowing the gates to 
remain open while the train was approaching is 
not excused by the fact that he left his post of duty 
to assist ladies across the crossing.®+ 

[§ 1807] (6) Withdrawal of Flagman. Where a 
flagman has constantly been maintained at a cross- 
ing, unless reasonable notice be given the travel- 
ing public, a withdrawal of such service may con- 
stitute negligence;®> but where a company volun- 
tarily installed an automatic signal at ‘a crossing 
to lessen the hours a watchman is maintained there, 
such partial withdrawal is not negligence,®® al- 
though travelers are not given notice of such short- - 


74. me Record v. Pennsylvania R. 
Co., 76 N. J. L. 800, 72 A 62 (holding 
that the trial court properly found the 
gateman negligent in not providing 
lights for the arms of the gates). 

75. McDonald v. Covington, etc., 
El. R. Transfer, etc., Co., 107 SW 726, 
32 KyL 992. 

76. I111.—Rosenthal v. Chicago, etc., 
R. Co., 164 Ill. A. 221 [aff 255 Tl. 552, 
99 NE 672]. 

Ky.—Gullett v. Chesapeake, etc., 
R. Co., 182 Ky. 409, 206 SW 641; Lou- 
isville, etc., R. Co. v. Wilson, 124 Ky. 
836, 100 SW 302, 30 Kyl 1048. 

Me.—Siate v. Boston, etc., R. Co., 80 
Me. 430, 15 A 36. 

Mich.—Evans v. Lake Shore, etc., 
R. Co., 88 Mich. 442, 50 NW 386, 14 
LRA 223. 

Miss.—McKenna v. Alabama, etc., 
R. Co., 87 Miss. 652, 40 S 426. 

N. J.—Record v. Pennsylvania R. 
Go,, 76 N. J. i. 800, 72-A 62; Colgan 
Vv. Pennsylvania R Co., 9N. J. L. 299. 

N. Y¥.—Scott v. Delaware, ete Re 
Co., 238 App. Div. 409, 226 NYS 287; 
Palmer vy. New York Cent., etc., R. 
Co., 144 App. Div. 798, 129 NYS 658; 
Recktenwald v. Erie RB. Co., 114 App. 
Div. 490, 99 NYS 1094; Edgerley v. 
Long Island R. Co., 46 ‘App. Div. 284, 
SL) NYS, 677. 

Pa.—Sgier' v. Philadelphia, etc., R. 
Co., 260 Pa. 3438, 103 A 730. 

77, Tllinois Cent. R. Co. v. Ruoff, 
141 Ky. 623, 133 SW 553. 

a Kan. — Sager v. Atchison, etc., 
70 Kan. 604, 79 P 132. 

Gee onty v. Louisiana Western 
R. Co., 129 La. 790, 56 S 889, AnnCas 
19138B 798. 

Mo.—O’Keefe v. St. Louis, ete., R. 
Co., 108 Mo. A. 177, 88 SW 308. 

N. J.—Smith v. Atlantic City R. Co., 
66 N. iS L. 307, 49 A 547. 

N. Y.—-F'eeney v. Long Island. R. 
Co., 116 N. Y. 375, 22 NE 402, 5 LRA 
544 [aff 5 NYSt 63]; Gray v. New 
York Cent., ete., R. Co., 77 App. Div. 
1, 78 NYS 6538. - 

Pa.—Sgier v. ee aa, etc., R. 
Co., 260 Pa. 343, 103 A 730. 

79. Jorgenson v.. Chicago, etc., R. 
€o., 153 -Wis. 108, 140 NW 1088. 

80. Atlantic. Coast. Line R. Co. v. 


Bones Co., 144 App. Div. 798, 


Ballard, 202 Ala. 354, 80 S 436; Sager 
v. Atchison, etc, JR. Cox, 70 Kan. 504, 
0 Pate 2. 

81. O’Keefe v. St. Loule. ete., Re 
Co., 108 Mo. A. 177, 88 SW 308.’ 

[a] Striking horse.—When a rail- 
road gatekeeper sees a driver trotting 
his horse in his endeavor to. get 
through the gate, he must momentari- 
ly arrest the descent of the gate; and 
where he makes no attempt to do so, 
although he sees the driver and knows 
his purpose to escape from peril by 
being on the tracks when a train is 
approaching, he is guilty of action- 
able negligence. McLellan v. North 
Carolina. .R. Go.,7155 IN, 2c. 1) 70) SE 
1066, 33 LRANS 988. 

82, O’Keefe v. St. Louis, ete., R. 
Co., 108 Mo. A. 177, 83 SW 308. 

83. O’Keefe v. St. Louis, ete., R. 
Co., supra. 

84. Haines v. Atlantic City R. Co., 
65 No dita. pam 46 MAD 595; 50 chiA! 
862; Tuohy v. Long Island R. Co., 89 
App. Div. 198, 85 NYS 824. 

85. As affecting question of con- 
tributory negligence see infra § 1906. 

86. U. S.mWabash R. Co. v. Glass, 
32 EF. (2d) 697; “American -R:. Co. v. 
Ortega, 3 F. (2d) 358; Delaware, etc., 
Co. v. Larnard, 161 Fed. 520, 88 CCA 

27; Whelan v. New York, etc., R. 
Co., 38 Fed. 15. 

Tll. —Perkins v. Wabash R. Co., 233 
Ill. 458, 84 NE 677 [aff 137 Ill. A. 514]; 
Carlin v. Michigan, etc., R. Co., 189 
Til. A. 23; Carlin v. Grand Trunk 
Western R. Co., 150 Ill. A. 121 [rev on 
other grounds 243 Tl. 64, 90 NE 201, 
134 AmSR 358]. 

Ky.—Louisville, ete., R.:Co. v. Eck- 
man, 137 Ky. 331, 125 Sw 729; Louis- 
ville etc., R. Co. v. Roth, 130 Ky. 759; 
114 SW 264; Louisville, ’etc., R. Co. v. 
Wilson, 124 Ky. 836, 100 SW 302, 30 
KyL 1048. 

N. Y.—Logan v. Ogdensburg, etc., 
R. Co., 96 N. Y. 674 mem; Swistak v. 
Brie R. Co., 208 App. Div. 553, 203 NYS 
TOL: Palmer v. New York Cent., etc., 
129 NYS 
658; Fitzgerald vy. Long Island R. Cos 
10 NYS 433. 

Pa.—Hughes v. - Delaware, 


etc., 
Canal Co., 1 LackLegN 215. : 


| (2d) 855; 


Porto Rico.—Morales v. Vannina, 32 
Porto Rico.188; Torres v. American 
Ee-CO ep Porto Rico 194. 

R. I-—Wilson v. New EE, ete., R: 
Co., 18 R. I. 491, 29 A 258. 

Va. —Seaboard Air Line ‘R..Co. v: 
Twine, 149 Va. 362, 141 SE 236; Sea- 
board Air Line R. Co. v. Huling, 149 
Va. 360, 141 SE 237; Seaboard Air 
Line R. Co. v.. Terrell, 149 Va.. 344, 
141 SE 231; Southern BR. Co. v. Jones, 
118 Va. 685, 88 SH 178. 

Wis.—Bluhm v. Byram, 193, Wis. 
346, 214 NW 364; Rohde v. Chicago, 
etc., R. Co., 86 Wis. 309, 56 NW 872. 

Eng. —North Eastern R, Co. v. Wan- 
lessial,. RMT El aan 2: 

Can.—Canadian Pace. R. Co. v. Flem- 
ing, 22 Can. S:,C; 38. 

[a] Reason for rule.—“Open, they 
proclaim safety to the passing public; 
closed, they proclaim danger.’  Bal- 
timore, etc., R. Co. v. Landrigan, 191 
WARS. 461, 475, 24 SCt 1387, 48 iby ed. 


| 262. 


[b] Failure to lower barriers is 
equivalent to a failure to provide such 
barriers, and is negligence per se 
where the statute required them. 
Morales v. Vannina, e Porto Rico 188. 

87. Chicago, etc., R. Co. v. ee DE 
65 Kan. 380, 69 P 56 

Bie: Theobald v. Chicago, ‘etc., Re 

75 Ill. A. 208. 

ey, Vansantbergen v. Pere Mar- 
quette R. Co., 37 OntWN 253, 

90. Chicago, ete.,, R. Co. v. Wise, 
206 Ill. 453, 69 NE 500 {aff 106 Tl. 


A. 174]. 

91. Wyseur v. Davis, 58 Cal. A. 
598, 209 P 2138. ; 

92. Wyseur v. Davis, supra. / 

93. Morales v. Vannina, 32 Porto 
Rico 188; Jorgenson vy. Chicago, etc., 
R. Co.. 153 Wis. 108, 140 NW 1088. 

94. Carlin v. Michigan Cent. R. Co., 
189 Ill. A. 23. 

95. Erie R. Co. v. Stewart, 40 F. 
Ernst v. Hudson River R. 
Col, 7.39" No Vu 61.9 1007 AnD) 405; 6 


Transcr. A. 35, 36 HowPr 84 [aff 32 
Barb. 159, 19 HowPr 205]; Bluhm v. 


| Byram, 193. Wis. 346, 214 NW 364. 


96. Pennsylvania R. Co. v.. Ying- 
a 148 Md. 169, 129 A 36, 41 ALR 


. 
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ening of a watchman’s hours on duty.°? The com- 
pany may, however, abandon the keeping of a flag- 
man at any time without being negligent where his 
purpose is only to prevent collision between the 
ears of two different railroads.®® 

[§ 1808] 5. Persons Entitled to Protection. The 
protection of the rule requiring a flagman or gates 
at a crossing extends only to persons crossing the 
railroad tracks at such crossing by way of the high- 
way,°® or to persons lawfully on the right of way 
and approaching the crossing,+ and not to persons 
approaching the crossing by wrongfully walking 
along the railroad track before turning onto the 
highway,” or to persons crossing outside the limits 
of the highway,* or to, other trespassers. It may 
not be negligence on the part of the railroad com- 
pany not to provide gates or a watchman at a cross- 
ing where the person using such crossing is familiar 
with it,® or is not paying attention and the train is 
in clearer view than a flagman would have been,°® 
since a railroad company is not required to keep a 
flagman only to warn reckless travelers;’ but it has 


97. Pennsylvania R. Co. v. Ying-1§ 3 c 439. 
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Daniels v. Staten Island 


[§§ 1807-1809 


been held that the failure of the railroad company 
to provide a flagman is no less negligence because the 
person using the crossing knew of such failure.® 

The railroad company is not relieved from its duty 
to provide a flagman, if required to do so, by the 
fact that a person approaching the crossing is fami- 
liar therewith,® or by the fact that the injured per- 
son drove on the crossing believing the train which 
caused the injury to be standing still.1° Where the 
injured party knew one track was in use at the time 
and did not rely on the gates but on his own senses 
while crossing the track, it is immaterial whether he 
was within the class for whose benefit such gates 
should be maintained.!?' Gates at railroad crossings 
are not supposed to act as a barrier to runaway 
teams.?? : 

[§ 1809] 6. Effect of Statutes or Ordinances. 
Where safeguards at public. crossings are prescribed 
by statute or ordinance, it is negligence per se not 
to use such precautions,1® as where the railroad com- 
pany fails to comply with a statute or ordinance in 
regard to having a flagman,!* or gates,!® or sign- 


|v. Hodges, (Civ. A.) 231 SW 844. 


ling, supra. 

98. O'Reilly v. Brooklyn Heights 
R. Co., 82 App. Div. 492, 81 NYS 572. 

99. Roden v. Chicago, ete Re Co:, 
133 Ill. 72, 24 NE 425, 23 AmSR 585; 
Chicago, ete., R. Co. v. Hininger, 114 
Til. 79, 29 NE 196; Strickland v. New 
York Cent., etc., R. Co., 88 App. Div. 
367, 84 NYS 655; Matthews v. Phila- 
delphia, etc., R. Co.; 161 Pa. 28, 28 A 
936. 

1. Chicago, etc., R. v. Wise, 
206 Ill. 453, 69 NE 500 Pate 106 Ill. 
A. 174). 

2. Delaware, etc., R. Co. v. James, 
241 Fed. 344, 154 CGA 224 [certiorari 
den 244 U. S. 656 mem, 37 SCt 742 
mem, 61 L. ed. 1374 mem]; Chicago 
Terminal Transfer R. Co. v. Korando, 
129 Ill. A. 620; James v. Delaware, 
6tC:, ak. 'CO:, 2M NA ue S28,. TOs 
328; Matthews v. Philadelphia, etc., 
R. Co., 161 Pa. 28, 28 A 936. 

Ke Spillane v. Missouri Pac. R. Go; 
135 Mo. 414, 37 SW 198, 58 AmSR 
580; Locke v. Payne, 81 N. H. 266, 124 
A 668; Strickland v. New York Cent., 
etc., R. Co., 88 App. Div. 367, 84 NYS 
655. 

4. Chicago, etc., R. Co. v. Roath, 35 
Tll. A. 349. 

5. Chicago, etc., R. Co. v. Clarkson, 
147 Fed. 397, 77 CCA 575. 

6. Lenning v. Dés Moines, etc., R. 
Co., (lowa) 227 NW 828. 

7. Louisiana R., etc., Co. v. Louder- 
milk, (Tex. Civ. A.) 295 SW 193. 

8. Annaker v. Chicago, etc., R. Co., 
81 Iowa 267, 47 NW 68; Galveston, 
etc., R. Co. v. Linney, (Tex. CiveAz) 
163 SW 1035 

9. Missouri, etc., R. Co. v. Magee, 
(Civ. A.) 49 SW 156 [aft 92, Tex. 616, 


50 SW 1013]. 

10. Missouri, etc., R. Co. v. Magee, 
supra 

11. Chitehy, i 8tq 


Yeazel v. Louisville, 
Co., 32 -O. C. A. 492. 

12. Huntington v. OBE Cr etc., R. 
Co., 105 Me. 363, 74 A 802. 

13. Western, etc., A, Co. v. Young, 
$1°Ga.9397, 7 SE 912, 12 AmSR 320; 
Atlantic, etc., R. Co. v. Tyler, 124 Va. 
484, 98 SE 641; Williams v. Great 
iwestern “R, Co., sl. R.59° Mxch: 157; 
Girouard v. Canadian Pac. R. Co., 19 
Que. Super. 529. And see cases infra 
this section. 

[a] In New York a request of the 
authorities of a municipality that a 
railroad corporation shall erect gates 
at a crossing imposes no duty upon it 
to do so, and it is not chargeable with 
negligence for omitting to comply 
with the request until an order of the 
supreme court requiring it has been 
obtained, as authorized by L. (1884) 


Rapid Transit Co., 125 N. Y. 407, 26 
NE 466. 

[b] Statute applicable only to ac- 
cepted streets.—Under Nebr. Rev. St. 
(1913) § 5141, providing that no street 
dedicated by the owner to public use 
in a city or village shall be deemed a 
public street, or be under control of 
the city council or board of trustees, 
“unless the dedication shall be ac- 
cepted and confirmed by an ordinance 
especially passed for such purpose,” 
a village ordinance requiring flagmen 
or automatic signals at railroad cross- 
ings of streets are applicable only to 
streets which have been duly accepted 
by ordinance. Stewart v. Chicago, 
etc.,, RCo; 284) Neds 716, 

tC] Insular roads.—Under Porto 
Rico Pol. Code § 397, defining “insular 
roads” as including such highways or 
roads as are included in the general 
plan of roads to be built and main- 
tained by insular funds, a part of a 
municipal road taken over by legisla- 
tive act as a part of the insular sys- 
tem, and which was then being main- 
tained by the interior department, was 
an “insular road,” within the meaning 
of the Railroad Law of Porto Rico 
of March 9, 1911 § 12, requiring rail- 
roads to “construct and maintain 
chains, gates or other suitable protec- 
tive devices at all crossings of insular 
public roads.” American R. Co. v. 
Lopez, 3 F. (2d) 876 [certiorari den 
267 U. S. 603 mem, 45 SCt 463 mem, 69 
L. ed. 809 mem], 

14. U. S.—Erie R. Co. v. Stewart, 
40 F. (2d) 855. But see American R. 
Co. v. Lopez, 3 F. (2d) 876 [certiorari 
den 267 U. S. 603 mem, 45 SCt 463 
mem, 69 L. ed. 809 mem] (holding 
that, under the federal rule, the fail- 
ure of a railroad company to comply 
with a statute with respect to safe- 
guards at crossings is not negligence 


per se). 

Cal.—Stefanich v. Payne, 54 Cal. 
A. 210, 201 P 940. 

Till. : ete., R. 
Co., 236 Ill. 219, 86 NE 231; Boss v. 


Illinois Cent. R. Co., 221 Ill. A. 504. 
La.—Taylor v. Vicksburg, etc, R. 

Co., 123 La. 768, 49 S 518. 
Mo.—Murray v. Missouri Pac. R. 

Co., 101 Mo. 236, 13 SW 817, 20 pmek 


601; Henderson v. St. Louis, etc. oRs 
Co. (A.) 248 SW 987 [aff 284 SW 
78 


Ss. C.—Butler v. Southern R. Co. 
Carolina Div., 90 S. C. 273,: oe SE 185. 

Tenn. —Nashville, étc., Coy ive 
White, 158 Tenn. 407, 15 swe (2d) as 

Tex.—Hargrave v. Texas, etc., R. 
Co., (Commn. A.) 12 SW (2d) 1009 
[aff (Civ. A.) 1 SW (2d) 740]; Baker 


Alta.—Earl v. Grand Trunk R. Co., 
66 DomLR 401L [aff 69 DomLR 436, 
[1922] 3 WestWkly 406 (app allowed 
on other grounds [1923] Can. S. C. 397, 
[1923] 2 DomLR 741, [1923] 2 West 
Wkly 123)]. 

{a]. Brakeman fulfilling the duties 
of a flagman as to ‘his train only is 
not a compliance with a statute re- 
quiring the maintenance of a flag- 
man at such crossing. Cisco, ete., R. 
ei v. Wood, (Tex. Civ. A.) 244 SW 

[b] In Michigan, under Howell St. 
Annot. § 3365, providing that the rail- 
road commissioners shall direct when 
a gate is to be maintained or a flag- 
man stationed at a highway crossing, 
the absence of a flagman is no evi- 
dence of negligence on the part of the 
company unless the necessity for 
stationing and maintaining such flag- 
man at the particular crossing ‘has 
been determined upon and required 
by the railroad commissioners. Bat- 
tishill v. Humphreys, 64 Mich. 494, 
31 NW 894. 

15. Ala.—Seaboard Air Line R. v. 
Roy, 14 Ala. A. 202, 69 S 233 [certio- 
rari den 193 Ala. 679, 69 S 1019]. 

Ill.—Rosenthal v. Chicago, ete., R- 
Co., 255 Ill. 552, 99 NE 672 [aff 164 
QS A... 2247s Chicago, etec., R. Co 
Averill, 224 Tll. 516, 79 NE 654 taft 
L275 Dn As cares Pittsburg, ete. jcR- 
Co. v. Banfill, .206 Til. 553, 69 NE’ 499 
{aff 107 Ill. ike 254]; Chicago, ete. Re 
Co. v. Wise, 206 Ti. 453, 69 NE 500; 
Jirmalowiez v. Grand Trunk Western 
R. 'Co., 174 Til. A. 176s Rosenthall w. 
Chicago, etc., R. Co., 164 Ill. A. 221 [aff 
255 111.1552; 99 NE 672]; Taylor v. 
Peoria, etc., R. Co., 156 TC eA aioe 

Mo.—-Jennings v. St. Louis, ete, R. 
Co., 99 Mo. 394, 11 SW 999; ‘Yonkers: 
v. St. Louis, ten RCo, 182 Mo. A. 
558, 168 SW 307. 

Okl.—St. Louis, ete., R. Co.\v. Hart, 
45 Okl. 659, 146 P 436. 

Porto Rico.—Carreno v. Russell, 32 
Porto Rico 248; Morales v. Vannina, 
32 Porto Rico 188; Dominguez v. 
bore Rico R., etc., Co., 19 Porto Rico 

Va.—Atlantic, etc., aie Co. 

124 Va. 484, 98 SE 641. 

Wis. —Jorgenson Vv. CEeee cpr Rs 
Co., 153 Wis. 108, 140 NW 108 

[a] In Massachusetts, aac Rev. 
L. c 111 §§ 191, 192, a railroad com- 
pany cannot be shown to have failed 
to perform its duty to erect gates or 
station a flagman without proof of a 
request by the officers of the city or 
town in which the traveled place is 
crossed by the railroad, Giacomo v. 
New York, etc., R. Co., 196 Mass. 192, 


v. Tyler, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1809-1810] 


boards.1® 


man for 


provided.?° 
flagman at a certain crossing, 
the time for so doing, 


night and by day.?1 A traveler 


erossing may rely upon the performance by the com- 
pany of its duty under a statute or ordinance to pro- 
vide safeguards;?? but even if a traveler over the 
crossing is ignorant of such a statute or ordinanee, 


the negligence of the company on 


81 NE 899. 

[b] In New York a violation of a 
eity ordinance requiring a railroad 
company to close all gates at grade 
crossings one minute before a locomo- 
tive passes does not establish a cause 
of action against the railroad com- 
pany for killing a person at such a 
crossing, although it is evidence bear- 
ing on the question of negligence. 
Rainey v. New York Cent., etc., R. Co., 
68 Hun 495, 23 NYS 80. 

{e] In Canada the power to deter- 
mine whether gates shall be placed at 
a highway crossing, under Dominion 
Railway Act (1888) §§ 197, 259, as 
amended by 55 & 56 Vict. c 26 §§ 6, 
8, rests with the railway committee of 
the privy council and not with a jury. 
Grand Trunk R. Co. v. McKay, 34 Can. 
S. C. 81, 3 CanRCas 52 [rev 3 CanRCas 
4275 Ont. 2 313, 2. OntwWR-57]. 

16. Hurlich v. Boston, etc., R. Co., 
SiN. El. 286, 125 A 150; Pere Mar- 
quette R. Co. v. Crouch, 13 CanRCas 
247; Morton v. Quebec R., etc., Co., 64 
Que. Super. 272. See Payne v. Chi- 
cago, etc., R. Co., 44 Iowa 236 (hold- 
ing, however, that the statute is not 
retroactive, and that the statutory li- 
ability for injuries occasioned by a 
failure to maintain such signboards 
at crossings does not apply to inju- 
ries occurring before the statute took 
effect). 

17. Dominguez v. Porto Rico R., 
ete., Co., 19 Porto Rico 1034; North 
Sana R. Co. v. Wanless, L. R. 7 H. 


S70) Marl. ‘v: Grand Trimk Pace RR. 
Co., (Alta.) 66 DomLR 401 [aff 69 
DomLR 436, [1922] 3 WestWkly 406 
(app allowed on other grounds [1923] 
Can. S. G.. 397, [1923] 2 DomLR 741, 
[1923] 2 WestWkly 123)]. 

19. Dominguez v. Porto Rico R., 
etc.. Co., 19 Porto Rico 1034. 

20. Nashville, ete., R. Co. v. White, 
158 Tenn. 407, 15 SW (2d) 1. 

21. Wilson v. New York, etc., R. 
Con 18°R. 1) 598, °29 A. 300. 

22. See infra § 1906. 

23. Henderson v. St. Louis, etc., R. 
7981. (Mo. A.) 248 SW 987 [aff 284 SW 


24. Rosenthal v. Chicago, etc., R. 
yo: Sa Tll. 552, 99 NE 672 [aff 164 Ill. 

1j 

aoe: Validity and reasonableness of 
statutory and municipal regulations 
see supra §§ 887-901. 

26. Louisville, etc., R. Co. v. Sights, 
121 Ky. 203, 89 SW 132, 28 KyL 186; 
Texas-Mexican R. Co. v. Baldez, (Tex. 
Civ. A.) 43 SW 564; Jones v. Spokane, 
ete., R. Co., 69 Wash. 2, 124 P 142, 
144° [cit Cyc]. 

[a] Rule applied.—(1) A company 
is not liable where, in moving a line 
of cars which have been standing for 
several weeks at a point where a foot- 
path crosses the tracks, it injures a 


child playing under the cars, of whose 122]. 


It has been held that failure to provide 
the safeguards prescribed by statute is evidence of 

negligence, although the person injured might have 
seen the train had he been looking,'* or in faet did 
see the train approaching.‘ A substitution of a flag- 
gates required by a statute is negligence 
per se,!® and where a railroad company failed to 
provide a flagman required by statute, 
negligence per se, although automatic signals were 
An order by a town council requiring a 
without specifying 
requires a flagman both by 
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such was eral. 


and necessarily 
over a railroad 


son thereat, 
quire.?7 


presence the train employees are un- 
aware. Texas-Mexican R. Co. v. 
Baldez, (Tex. Civ. A.) 48 SW 564. (2) 
If a railroad uses due care, it is not 
liable for the injury of a child which 
becoming frightened at its train runs 
on the track of another company, and 
is there injured. Illinois Cent. R. Co. 
v. Haecker, 110 Ill. A. 102. 

27. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed. 403; Bos- 
ton, etc., R. Co. v. Card, 7 F. (2d) 428; 
American R. Co. v. Lopez, 3 F. (2d) 
876 [certiorari den 267 U. S. 603 mem, 
45 SCt 463 mem, 69 L. ed. 809 mem]; 
Chicago, etc., R. Co. v. Donovan, 160 
Fed. 826, 87 CCA 600; Southern R. 
Co, v. Wisk, 159 Hed: 373,-867°CCA (373; 
Texas, ete., R. Co. v. Nolan, 62 Fed. 
552, 11 CCA 202 [app dism 17 SCt 1000 
mem, 41 L. ed. 1177 mem]. 

Ala.—Fayet v. St. Louis, ete, R. 
Co., 203 Ala. 3, 81 S 671; Louisville, 
Feo Co. v. Davener, 162 Ala. 660, 50 

Ark.—St. Louis Southwestern R. Co. 

Mitchell, 115 Ark. 339, 171 SW a5 
AnnCasl916E S178 Chicago, ete. , RB: 
Co. v. Batsel, 100 Ark. 526, 140 SW 


as 
not providing a 


726;° St; Louis, etc:, R. Co."v~ Carr; 94 
Ark. 246, 126 SW 850. . 
Co., 208 Cal. 568, 283 P 61; Lucchese 


v. San Francisco-Sacramento R. Co., 
(A.) 289 P 188. 

Colo.—Florence, ete., R. Co. v. Kerr, 
59 Colo. 539, 151 P 439; Colorado, etce., 
eae v. Chiles, 50 Colo. 191, 114 P 
661. 

Del.—Owens v. Wilmington,’ 
Tract, Co., ol) Del. Alb, 117" AW 454° 
Roberts v. Maryland, etc., R. Co., 28 
Del. 150, 91 A 285; Trimble v. Phila- 
delphia, etc., R. Co., 27 Del. 519, 89 A 
370; Reed v. Queen Anne’s R. Co., 20 
Del. 413, 57 A 529, 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 421 S 95. 

Ga.-—Georgia Southwestern, etc., R. 
Co. v. Lasseter, (A.) 152 SE 267; Geor- 
gia, etc., R. Co. v. Lasseter, 39 "Ga. A. 
393, 147 SE 166; Davis v. Whitcomb, 
30 Ga. A. 497, 118 SE 488. 

Ill. Balsewicz v. Chicago, etc., R. 
Co., 240 Tll. 238, 88 NE 734; Elgin, 
ete., R. Co. v. Lawlor, 229 Ill. 621, 82 
NE 407 [aff 132 Ill. A. 280]; Chicago, 
ete., R. Co. v. Perkins, 125 Ill. 127, 17 
NE 1; Chicago, etc., R. Co. v. Dillon, 
123 Ill. 570, 15 NE 181, 5 AmSR 559; 
Passwaters. v. Lake Brie, OG. Ek: Co., 
181 Ill. A. 44; Humason v. Michigan 
Cent. R. Co., 176 Ill. A. 329 [aff 259 
Ill. 462, 102 NE 793]; Bartholf v. Wa- 
bash, ete., Gow 165 Ill. A. 481; Rink 
v. St. Louis Southwestern R. Co., 18s t 
Tie An 420 Se Ohnicago, even: Co. Vv. 
Pearson, 82 Ill. A. 605 [aff 184 Till. 
386, 56 NE 633]; Illinois, Cent. R. Co. 
Vieohicago Wtle, etc; -Co.,, 79 IN A: 
623; Lake Hrie, etc., R. Co. v. Wills, 
39 Ill. A. 649 [aff 140 Ill. 614, 31 NE 
See Halbert v. Louisville, etc., 


ete., 


watchman is not affected.?8 
ble for the consequences of its negligence in fail- 
ing to operate gates as required by ordinance, al- 
though the person injured has knowledge that the 
ordinanee is not being complied with.4 

[§ 1810] E. Mode of Running or Operating at 
Crossings in General*? 
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A railroad may be lia- 


5_1, Care Required in Gen- 


While a railroad company has the right as 
against one approaching a crossing to operate its 
engines and ears in the usual and ordinary way and 
to make such noises or movements as are usually 


made by trains in motion under 


similar cireumstanees,?° the company must, through 
its engineers, firemen, and other employees, use such 
reasonable care and precaution in operating its 
trains and ears at crossings, to avoid injuring a per- 


the circumstances reasonably re- 


If it fails to do so by reason whereof a 


Re Co., 196 Til. A508. 

Ind. ’ Pittsburgh, ete!,~ Re aCovuwe 
Pence, 185 Ind. 495, 113 "NE 7; Lake 
Erie, etc., R. Co. v. Fleming, 183 Ind. 
511, 109 NE 753; Chicago, ete., R. Co. 
v. McCandish, 167 Ind. 648, 79 NE 903; 


Cleveland, etce., R. Co. v. Gillespie, 
(A.) 172 NE 131; Pittsburgh, etc., R. 
Co. “Vv... Bushton? -CAc) -148 Nie sue 


Pittsburgh, etc., R. Co. v. Nichols, 78 
Ind. A. 361, 130 NE 546; Chicago, etc., 
R. Co. v. Biddinger, 63 Ind. A. 30, 113 
NE 1027; Evansville, ete., R. Co. v. 
Hoffman, 56 Ind. A. 530, 105 NE 788; 
Virgin v. Lake Erie, etc., R. Co. 55 Ind. 
A. 216, 101 NE 500;. Vandalia R. Co. v. 
Baker, 50 Ind. A. 184, 97 NE 16; Pitts- 
burgh, etc., R. Co. v. Lynch, 43 Ind. A. 
177, 87 NE 40; Nichols v. Baltimore, 
etce., R. Co., 33 Ind. A. 229, 70° NE 188, 
71 NE 170. 

Iowa.—Johnston v. Delano, 175 
Iowa 498, 154 NW 1013; Grafton v. 
Delano, 175 Iowa 483, 154 NW 1009; 
Ressler v. Wabash R. Co., 152 Iowa 
449, 1832 NW 827; Gray v. Chicago, 
etc., R. Co., 143 Iowa 268, 121 NW 1097. 

Kan.—Atchison, ete., R. Co. v. Wil- 
Be 77 Kan. 791, 90 P 775, 11 LRANS 

Ky.—Piersall v. Chesapeake, etce., 
R. Co., 180 Ky. 659, 203 SW 551; Louis- 
ville, etc., R. Co. v. Cantrell, 175 Ky. 
440, 194 SW 353; Louisville, ete. R. 
Co. v. Morgan, 174 Ky. 633, 192 SW 
672; Cincinnati, ete., R. Co. v. Hughes, 
173 Ky. 693, 191 SW 495; Illinois Cent. 
R. Co. v. Outland, 160 Ky. 714, 170 SW 
48; Louisville, etc., R. Co. v. Gardner, 
140 Ky. 772, 131 SW 787; Louisville, 
ete., R. Co. v. Cummins, 411 Ky. 333, 
63 SW 594, 23 KyL 681; Louisville, 
ete., R. Co. v. Goetz, 79° Ky. 442, 43 
AmR 227; Cross v. Illinois Cent. R. 
Cotto Sw 290, 338 KyL 432; South- 
ern R. Co. v. Winchester, 105 SW 167, 
32 KyL 19. 

Clea wins 


La 
‘Coy 123° La. 768, 49 S 518; Reid v. 
Missourim@Pacy Ra (Consol tiate Ane GOur 
Townsend yv. Missouri Pac. FU? COvgas: 
La. A. 598. 

Mass.—Hunt v. Boston, ete., R. Co., 
250 Mass. 434, 146 NE 380. 

Mich.—Wavle v. Michigan United 
Re Co; 270" Michy) 815" 135i N wiol4= 
Grenell v. Michigan Cent. R. Co., 124 
Mich. 141, 82 NW 843. 

Mo.—-Fife v. Chicago, ete., R. Co., 
174 Mo. A. 655, 161 SW 300; Comp-_ 
ton v. Missouri Pac. R. Co., 165 Mo. A. 
287, 147 SW 842. 

Mont.—Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 

Nebr.—Craig v. Chicago, ete., R. 
oe 97 Nebr. i26. 150 NW 374. 

H.—-Minot v. Boston, etc., R. Co., 
1e ™. Est (Olam AceOUIOs ‘See Jones v. 
Boston; ete; sks Co., 83 Nv Hee 73139 
A 214 (as to a truck approaching a 
crossing, the engineer should act with 
the care of a man trained to meet such 
situations). 


I 
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*By FELIX C. GRABER (§§ 1810-1812). 
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person approaching or using the crossing with rea- 
sonable care is injured, it is liable therefor.?® 
duty applies alike to steam railways and electric in- 
terurban lines*® and exists independently of, and in 
addition to, statutes or ordinances requiring a rail- 


N. J— Salisbury v. Erie R. Co., 66 
N. J. L. 233, 50°A 117, 88 AmSR 480, 
55 LRA 578. 

N. Y.—Fejdowski v. Delaware, etc., 
Canal Co., 168 N. Y. 500, 61 NE 888; 
Doyle vy. Pennsylvania, etc., Canal, 
etc, Co,,-.139 N. WY. 637; 34 NE 1063; 
Culhane v. New York Cent., etc., R. 
©0:;, 60: NacyY.,.183.° Harty. Vv. New Jer- 
sey Cent. R. Co., 49-N. Y. 468; Grippen 
v. New York Cent. R. Coy, 40 N. Y. 34; 

arnett v. New York Cent. R. Cos 227 
App. Div. 636, 235 NYS 734; Caledo- 
nian Ins. Co. v. Erie R. Co., 219 App. 
Div. 685, 220 NYS 705; Crawford v. 
Delaware, etc., R. Co., 55 N. Y. Super. 
255; Beisegel v. New York Cent. R. 
Co., 14 AbbPrNS 29. 

N. G—Finch v. North Carolina R. 
Co., 195 N. C. 190, 141 SE 550; Costin 
v. Tidewater Power Co., 181 N. Cc. OG; 
106 SE 568. 

N. D.—Pendroy v. Great Northern 
RCo. 47ND: 433, 117: NW 531. 

Or.—-Russell v. Oregon R., ete., Co., 
54 Or. 128, 102 P 619. 

Pa. —_Crane v. Pennsylvania R. Co., 
218 Pa. 560, 67 A 877; Lehigh Valley 
eee v. Brandtmaier, 113 Pa. 610,6 A 
23 

Porto Rico.—Morales v. Vannina, 32 
Porto Rico 188. 

Tex.—Houston, etc., R. Co. v. Stew- 
art, 17 SW 33; Dillingham v. Parker, 
80 Tex. 572, 16 SW 335; Missouri, etc., 
Os WW Liuten, (Civ. A.) 203 SW 909 
[rev on other grounds (Commn. A.) 
228 SW 159]; Lyon v. Phillips, (Civ. 
A.) 196 SW 995; Luten v. Missouri, 
ete:, R.-Co., (Civ. A.) 184 SW 798; 
Missouri, etc., R. Co. v. Reynolds, (Civ. 
A.) 136 Sw 279; Texas, etc., R. Co. v. 
Brouillette, 59 ‘Tex. Civ. A. SOs a0, 
SW 287; St. Louis Southwestern R. 
Co. v. Murdock, 54 Tex. Civ. A. 249, 116 
SW 139; San ‘Antonio, ete: IR. Co. v. 
Mertink, (Civ. A.) 102 ‘SW 153 [rev on 
other grounds 101 Tex. 165, 105 SW 
585]; Galveston, etc., R. Co. v. Kief, 
(Giv.5 A) 58 (SW 625 [rev on other 
grounds 94 Tex. 334, 60 SW 543]; Tex- 
as, ete: Rs Coly. Curlin, 13 Tex. Civ. 
A. 505, "36 SW 1003; Texas, etc., Ri-Co. 
v. Anderson, 2 Tex. BiCive Cas. § 203. 

Va.—Norfolk, etc., R. Co. vy. Holmes, 
109 Va. 407, 64 SE 46. 

Wash.—Jones v. Spokane, etc., R. 
Co., 69 Wash. 12, 124 P 142, 144 [cit 
Oye 211) 

: fa] ' Operation of engine by brake- 
man, within the knowledge of the en- 
gineer or fireman, although without 
authority from the railroad company, 
does not relieve the company from li- 
ability. Houston, ete., R. Co. v. Stew- 
art, (Tex.) 17 SW 33; Dillingham v. 
Parker, 80 Tex. 572, 16 SW 335. 

[b] Special train.—The fact that 
the train was a special one is a cir- 
cumstance to be considered by the 
jury with other facts in determining 
whether defendant company exercised 
reasonable care. American R. Co. v. 
Lopez, 3 F. (2d) 876 [certiorari den 
264) Ui. Ss. 603 mem, 45 SCt 463 mem, 69 
L. ed. 809 mem]. 

{c] Gas car on track is within the 
rule and its operators are required to 
use reasonable care. St. Louis South- 
western R. Co. vy. Mitchell, 115 Ark. 
339,171 SW 895, AnnCas1916E 317. 

[d] Train plocking crossing.— 
Where a train was stopped at a sta- 
tion so as completely to block the only 
erossing near the station, and so that 
persons passing along the street had 
to cross the track either in front or in 
the rear of the train, and the street 
was frequently traveled, the train- 
men backing the train must use ordi- 
nary care to see that no one is so sit- 
uated as to be injured by such a move- 
ment. Texas, omen R. Co. v..Brouil- 
lette, 59 Tex. Civ. A. 337, 126 SW 287. 
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This 


fe] Person partly on and partly off 
crossing.—The principle that a com- 
pany owes no duty to trespassers, in 
the absence of wanton or willful in- 
jury, cannot be extended to release its 
obligation to use due care in the op- 
eration of trains, so as not to injure, 
plaintiff's automobile, stalled on a 
public crossing, although one wheel of 
the auto had skidded off the crossing. 
Hunt v. Boston, et¢., R. Co., 250 Mass. 
434, 146 NE 30 


28. See cases supra note 27. 

29. Snow v. Indianapolis, ete., Be 
Co., 47 Ihd. A. 189, 93 NE 1089. 

30. U. ia Co. v. 


Miller, 99 Fed. 529, 39 CCA 64 

Ala. ’ “Weatherly v. Nashville, etc., 
RCos-166 Ala 575, 61'S. 959)- South, 
ete., Alabama R. Co. v. Thompson, 62 
Ala. 494. 

Ark.—St. Louis Southwestern R. Co. 
v. Mitchell, 115 Ark. 339, 171 SW 895, 
AnnCas1916E 317. 

Del.—Reed v. Queen Anne’s R. Co., 
20 Del. 413, 57 A Pai: 

Tl. —lgin, etc., °R. Co. v. Lawlor, 
229) T1153 -621, 82 NE 407 [aff 132 Ill. A. 
280]; Chicago, ete., R. Co. v. Perkins, 
125 Ill. 120 LT. NE 1; Passwaters v. 
Lake Erie, 'etc., R. Co., 181. Ill. A. 44: 
Goldsmith v. Chicago, 'ete., R.- Co5s76 
Tll. A. 336. 

Ind.—Chicago, ete., R. Co. v. Boggs, 
101 Ind. 522. 

Ky.—Louisville, etc., R. Co. v. Lock- 
er, 182 Ky. 578, 206 SW 780; Louis- 
ville, ete., R: Co. v. Treanor, 179 Ky. 
337, 200 SW 634; Louisville, ete., R. 
Co. v. Ueltschi, 97 SW 14, 29 KyL 1136. 


40 La. Ann. 810, 6 S 1038. 

Me.—Smith v. Maine Cent. R. Co., 
87 Me. 339, 32 A 967; Webb v. Port- 
land, etc., R. Co., 57 Me. 117. 

Mo.—Wilkins v. St. Louis, etc., R. 
Go., 101 Mo, :93,. 13 (SW: 893") Bife cv: 
Chicago, etc., R. Co., 174 Mo. A. 655, 


161 SW 300. 
Nebr.—Craig v. Chicago, etc., R. Co., 
97 Nebr. 426, 150 NW 374. 

N. H.—State v. Boston, etc., R. Co., 
58 N. H. 408. 

N. Y.—Harty v. New Jersey Cent. 
R. Co., 42 N. Y. 468. 

Okl.—Missouri, ete., R. Co, v. Stan- 
ton, 78. OkKl) 167, 189 P 753. 

Tex.—Missouri, ete., R. Co. v. 
Thomas, 87 Tex. 282, 28 SW 343. 

Can.~Moyer v. Grand Trunk R. Co., 
8 CanRCas 1. 

Ont.—Hollinger v. Canadian Pac. R. 
Co., 21 Ont. 705, 12 CanLTOccNotes 
169 [aff 20 Ont. A. 244]. 

[a] Illustration.—Where an engine 
starts toward a crossing within the 
distance at which statutory signals 
are required, other precautions should 
be taken to warn the public of danger. 
Hollinger v. Canadian Pac. R. Co., 21 
Ont. 705, 12 CanLTOceNotes 169 [aff 
20 Ont. A. 244]. 

[b] Operatives of motor car on a 
railroad track are bound to exercise 
reasonable care to avoid injury to 
travelers at crossings, whether com- 
manded to do so by statute oe has 
St. Louis Southwestern R. 
Mitchell, 115 Ark. 339, 171 sw "395. 
AnnCas1916B 317. 

[c] Mere giving of signals re- 
quired to be given by trains approach- 
ing a highway crossing (1) may not 
be sufficient when the surroundings 
reasonably demand more. effective 
warning. Reed v. Queen Anne’s R. Co., 
20 Del. 413, 57 A 529; Moyer \v. Grand 
Trunk R. Co., 3 CanRCas 1. (2) Thus 
compliance with statutory require- 
ments in regard to audible signals by 
approaching trains does not relieve a 
railroad company from liability, and 
it must take such additional precau- 
tions aS may be rendered necessary 
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- road company to perform certain precautionary acts 
in approaching a crossing. 
quired is only what under the cireumstances of the 
particular case is ordinary care;*? or in other words, 
such care as an ordinarily prudent person would ex- 


30 The degree of care re- 


by the circumstances at the particu- 
lar crossing. Pennsylvania R. Co. v. 
Miller, 99 Fed. 529, 39 CCA 642.. 

[d] Particular statutes considered. 
—(1) Observance of the requirements ~ 
of Code (1876) § 1699 will not relieve 
a railroad company from liability if 
in other respects it neglects those pre- 
cautions which ordinary prudence 
suggests, aS necessary to avoid casu- 
alties. South Alabama, etec., R. Co. 
v. Thompson, 62 Ala. 494. (2) Rev. 
St. c 51 §§ 15, 19, prescribing the du- 
ties and liabilities of railroad com- 
panies at public or private crossings, 
do not define or point out all the pre- 
cautions which reasonable and ordi- 
nary care may require the company 
to -observe in crossing a crowded 
thoroughfare leading into a _ city. 
Webb v. Portland, ete., R. Co., 57 Me. 
117. (3) Gen. St. c 264 § 14 makes no 
distinction between negligence and 
gross negligence, and does not require 
less than reasonable care on the part 
of the proprietors of a railroad, nor 
more than reasonable care on the part 
of their servants as applied to an acci- 
dent at a crossing. State v. Boston, 
ete:, R.. Co.;) b8 NEL 408: 
~ 31. U. S—American R. Co. v. Lo- 
pez, 3 F. (2d) 876 [certiorari den 267 
U. S. 603 mem, 45 SCt 463 mem, 69 
L. ed. 809 mem]; Chicago, ete., R. Co. 
v. Caulfield, 63 Fed. 396, 11 COA 552. 

Ala. —Gaynor Vv. Louisville, ete ei: 
Co., 136 Ala. 244, 33 S 808. 


Ark.—St. Louis, eter mira FCos 
Chamberlain, 105 "Ark. 180, 150 sw 
157; .Chicago, etce., R. Co. v. Batsel, 


100 Ark. 526, 140 SW 726; St. Louis, 
@te:, IR, Co: v. Carr, 94 Ark. 246, 126 
SW 850. 

Cal.—Lucchese vy. San Francisco- 
Sacramento R. Co., (A.) 289 P 189. 

Conn.—Andrews’ v. New York, etce., 
R. Co., 60 Conn. 293, 22 A 566. 

Del.—Reed v. Queen Anne’ SReCas 
20 Del. 413, 57 A 529. 

Ga.— Western, etce., R. Co. v. King, 
70 Ga. 

L_Cleveland: ete., R. Co. v. Doerr, 


41 Ill. A. 530 
R. Co: v. God+ 


Ind.—Toledo, etc., 
dard, 25 Ind. 485; Terre Haute, etc., 
(A.) 158 NE 


Tract. Co. v. Puckett, 
Pittsburgh, etc., R. Co. v. Nich- 


639; 
ols, 78 Ind. A. 361, 130 NE 546; Ev- 
R. Go. v. Hoffman, 56 


ansville, etc., 
Ind. A. 530, 105 NE 788. 

Iowa. —Willoughby v. Chicago, ete., 
R. Co., 37 Iowa 432. 

ooh —Chicago, etc., R. Co. v. Fish- 

49 Kan. 460, 30 P 462 

Mice —Louisville, ebes. Sik. Go. 
Benke, 176 Ky. 2'59, 195 SW 417. 

La.—-Davis Vv. Alexandria, etc. ER: 
Co., 152 La. 898, 94 S 436; Franklin 
v, Louisiana, etc., RYCo, (A.) 120 S 


Vv. 


Md.—Baltimore, etce., Bas Co. v. State, 
29 Md. 252, 96 AmD 52 

Mich.—Wavle v. Might gan United 
R. Co., 170 Mich. 81, 185 NW 914. 

Mo.—Central Coal, etc., Co. vy. Kan- 
sas City Southern R. Co., (A.) 215 SW 
914; Warden v. Lusk, (A) 180 SW 1. 

N. Y.—Kretik v. New York Cent. R. 
Co., 227 N. Y. 474, 125 NE 680; Weber 
v. New York Cent., Ole. ss COngios 
N. Y. 451; Wilds v. "Hudson River R. 
Co., 24 N. Y. 430 [rev 33 Barb. 503]; 
Bailey v. Jourdan, 18 App. Div. 387, 
46 NYS 399. 

Pa.—Lehigh Valley R. Co. 
Brandtmaier, 113 Pa, 10, 6 A 238. 

Ss. C.— Bamberg Vv. Atlantic Coast 
Line R. Co., 72 S. C. 389, 51 SE 988, 

Tex.—Gulf, etc., R. Co. v. Smith, 87 
Tex. 348, 28 SW 520, 524 [expl and 
overr Galveston, etc., R. Co. v. Matula, 
79 "Tex, 677, 15 SW 573 (holding it 
proper to charge that “the law re- 


Vv. 


ee ee ee ee a a eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1810] 


ercise under like circumstances.*? 
cular and unusual 


quires those in charge of railway en- 
gines and trains to use great care 
and prudence in operating them-so as 
to avoid damage and injury to the 
property and persons of other peo- 
ple’’)]; Houston, ete., R. Co. v. Brin, 
77 Tex. 174, 13 SW 886; Missouri, etc., 
R. Co. v. Luten, (Commn. A.) 228 SW 
159; Garber v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 118 SW 857; Chi- 
cago, etc., R. Co. v. James, (Civ: A.) 
75 SW 930; International, etc, R. 
Co. v. Sein, 11 Tex. Civ. A. 386, 33 SW 
558 [aff 89 Tex. 63, 33 SW 215]; Aus- 
tin, etc., R. Co. v. McElmurray, (Civ. 
A.) 25 SW 324. 

Va.—Van Sickler v. Washington, 
etc. KR. Co.; 142. Va. 857, 128 SE 367. 

Wash.—Jones v. Spokane, ete., R. 
Co., 69 Wash. 12, 124 P 142, 144 [quot 
Cyc]. 

And see cases infra notes 32-47. 

[a] EBule applied.—Where a rail- 
road is double-tracked, the company 
may run trains either way or over the 
tracks at its pleasure, and it owes 
travelers on the highway no duty in 
that respect other than the duty to ex- 
ercise reasonable care. Pittsburgh, 
ete., R. Co. v. Nichols, 78 Ind. A. 361, 
130 NE 546. 

{b] Error in judgment.—Where 
the act of a railway engineer in an 
emergency in shutting off the steam 
and applying the emergency brakes 
to avoid striking a wagon at a cross- 
ing then seemed best, it was not a 
fault on his part, although he erred 
in his. judgment, and the accident 
might have been avoided by blowing 
the whistle to warn the driver. Da- 
vis v. Alexandria, ete., R. Co., 152 La. 
898,94 S 436. 

32. U. S.—Chicago, ete., R. Co. v. 
Caulfield, 63 Fed. 396, 11 CCA 552. 

Cal.—Lucchese y. San Francisco- 
Sacramento R. Co., (A.) 289 P 188. 

Conn.—Andrews v. New York, etce., 
R. Co., 60 Conn. 293, 22 A 566. 

Del.—Owens v. Wilmington, etce., 
racter Co. si Del. 475, LL7. 4A. 454% 
pieed v. Queen Anne’s R. Co., 20 Del. 

57 A 529. 

AE een etc., R. Co. v. King, 
70 Ga. 261. 

I1l.— Cleveland, etc., R. Co. v. Doerr, 
41 Ill. A. 530. 

Ind.—Evansville, ete. R. Co. v. 
Hoffman, 56 Ind. A. 530, 105 NE 788. 

Kan.—Chicago, ae R. Co. v. Fish- 
er, 49 Kan. 460, 30 P 462. 

Ky.—Louisville, etc., R. Co. v. Gard- 
ner, 140 Ky. 772, 131 SW 787. 

Mo.—Central Coal, ete., Co. v. Kan- 
sas City Southern R. Co., (A.) 215 SW 


914. 

N. C.—Finch v. North Carolina R. 
Go, 195 IN, ©, 190) 141 SmH550. 

Or.—Russell v. Oregon Re ete, Co:, 
54) Or. 128, 102° P 619. 

Ss. C.— Bamberg yv. Atlantic Coast 
Line R. Co., 72 S. C. 389, 51 SE 988. 

Tex.—Gulf, ete., R. Co. v. Smith, 87 
Tex. 348, 28 SW 520; Houston, ete., 
imoeeo., vo Brin, 77; Tex -L74; (13° Siw 
886; Chicago, ete., R. Co. v. James, 
(Civ. A.) 75 SW 930; Austin, etc., R. 
Co. v. McElmurray, (Civ. A.) 25 SW 
324, 

Va.—Norfolk, ete., R. Co. v. Mace, 
151 Va. 458, 145 SE 362; Van Sickler 
v. Washington, etc., R. Co., 142 Va. 
857, 128 SE 367. 

Wash.—Jones v. Spokane, ete., R. 
Co., 69 Wash. 12, 124 P 142, 144 [quot 
Cyc]. 

“The engineer is to be judged by 
the circumstances as they appeared 
to him at the time, and not as they 
appear to others after all the danger 
is passed, and there is time to view 
the circumstances at leisure.’ An- 
drews v. New York, etc., R. Co., 60 
Conn. 293, 299, 22 ‘A’ 566. 

[a] Mass of prudent persons.—‘‘It 
is proper to say that the charge did 
not require the use of such care and 
skill to avoid, inflicting injury as ‘the 


It varies as pe- 
conditions are presented.** 
Where the crossing is especially dangerous, it is in- 
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most prudent in like business are ac- 
customed to exercise,’ but such as the 
mass of prudent persons in like busi- 
ness are accustomed to exercise.” 
Houston, ete., R. Co. v. Brin, 77 Tex. 
174, 178, 183 SW 886. 

33. Del.—Owens v. Wilmington, 
etc., Tract. Co., 31 Del. 475, 117 A 454, 

Tll.— Indiana, etc., R. Co. v. Stables, 
62 Ill. 313; Rink v. St. Louis South- 
western R. Cox 1 bP Ws eAy. 42:9; 

Iowa.—Johnston v. Delano, 175 
Iowa 498, 154 NW 1013. 

La.—Peart v. Orleans-Kenner Tract. 
Co. 11 Tas AS 11, 223.8" 8a; 

Mich.—Wavle v. Eta United 
R. Co., 170.Mich, 81, 185 NW 914. 

Mo. “Central Coal, ete., Co. v. Kan- 
or City Southern R. Co.; (A) 215 SW 


N. Y.—Weber v. New York Cent., 
etc.; Hy Ca, 58 Nays 451, 

Or.—Russell v. Oregon R., etc., Co., 
54 -Or. 128, 102° PRP 619. 

34. Cal.—Young v. Pacific Electric 
R. Co., 208 Cal..668, 283 P 61. 

Conn.—Andrews v. New York, etc., 
R. Co. 60 Conn! 2:93;° 22 ‘A> 566. 

Del.—Owens v. Wilmington, etce., 
Tract. Coy, 31 Dele -47b 01% “A454; 
Trimble v. Philadelphia, etc., R. Co., 
27 Del. 519, 89 A 370; Reed v. Queen 
Anne’s R. Co., 20 Del. 413, 57 A 529; 
Knopf v. Philadelphia, etc., R. Co., 
18 Del. 392, 46 A 747; Parvis v. Phil- 
adelphia, etc., R. Co., 18 Del. 436, 17 
A 702. 

Ind.—Cleveland, ete, R. Co. v. 
Miles, 162 Ind. 646, 70 NE 985; Chi- 
cago, etc., R. Co. v. Biddinger, 63 Ind. 
A. 30, 113 NE 1027; Evansville, etce., 
R. Co. v. Hoffman, 56 Ind. A. 530, 105 
NE 788; Vandalia R. Co. v. Baker, 50 
Ind. A. 184, 97 NE 16; Pittsburgh, 
etc., R. Co. v. Lynch, 43 Ind: A. 177, 87 
NE 40. 

Ilowa.—Freidli 
R. Co., 180 Iowa 387, 161 . 
Johnston y. Delano, 175 lowa 498, 154 
NW 10138; Gray v. Chicago, etc., IEG: 
Cozeteo Towa 268, 121 NW 1097. 

Ky.—lIllinois Cent. R. Co. v. Peebles, 
cae Ky. 9, 287 SW 574; Lovyisville, 

R.*Co. v. Howser, 301 Ky. 548, 
O57" SW 1010, 36 ALR '397; Vedch v. 
Louisville, etc., Ra Cos 190 Ky. 678, 
228 SW 35; Louisville, ete., R. Co. v. 
Locker, 182-Ky. 578, 206 SW 780; 
Piersall v. Chesapeake, etc., R. Co., 
180 Ky. 659, 203 SW 551; Louisville, 
ete; (Re. Coe y. “Treanor «TOG FGy.837, 
200 SW 634; Louisville, etc., R. Co. 
v. Comley, 173 Ky. 469, 191 SW 96, 
LRA1917C 978; Louisville, etc, R. 
Co. v. Gardner, 140 Ky. 772, 131 SW 
787; Hummer v. Louisville, ete, R. 
Co., 128 Ky. 486, 108 SW 885, 32 KyL 
1315; Southern R. Co. v. Winchester, 
127 Ky. 144, 105 SW 167, 32 KyL 19; 


v. Davenport, 


Paducah, ete., R. Co. -v. Hoehl, 12 
Bush 41; Louisville, ete., R. Co. v. 
Ueltschi, 97 SW 14, 29 KyL 1136. 


La.—Cherry Vv. Louisiana, ete., UR: 
Co., 121 La. 471, 46 S 596, 126 AmSR 
CBE 7 Lek a eras 505; Eichorn v. New 
Orleans, ete; B.; ete., Co.,. U12> La. 
236, 36 S 335, 104 AmSR 437; Ortol- 
ano v. Morgan’s Louisiana, etc., bay 
etc., Co., 109 La. 902, 33 S 914; Curley 
v. Illinois Cent. R. Co., 40 La. Ann. 
810, 6 S 103. 

Me.—Smith v. Maine Cent. R. Cox 
87 Me. 339, 32 A 967. 

Minn.—Klotz v. Winona, etc., R. Co., 
68 Minn. 341, 71 NW 257. 

Mo.—Holmes v. Missouri Pac. R. 
Co., 207 Mo. 149, 105 SW 624; Central 
Coal, ete., Co. v. Kansas City South- 
ern R. Co., (A.) 215 SW 914; Fife vy. 
Chicago, ete., Ri Co. 74 Mo. A. 655, 
161 SW 300. 

Nebr.—Craig  v. Chicago, ete, R. 
Co., 97 Nebr. 426, 150 NW 374 

N. J.—New York, etc., Ry 
Randel, 47 N. J. L. 144, 

N. Y.—Weber v. New York Cent., 
ete, R.°Co., 68 N. Y.4515' Stewart v. 
Long Island R. Co., 54 App. Div. 623, 
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cumbent on the company to use increased care com- 
mensurate with the danger,®* even though the cross- 


66 NYS 436 [aff 166 N. Y. 604 mem, 
59 NE 1130 mem]; Johnson vy. Hud- 
son River R. Co., 138 N. Y. Super. 633 
[aff 20 N. Y. 65, 75 AmD 875]; Bleyle 
v. New York Cent., ete, R. Co., 11 
NYSt 585 [aff 113 N. Y. 626 mem, 20 
NE 877 mem]. 

Oh.—Weaver v. Columbus, ete., R. 
Co., 76 Oh. St. 164, 81 NE 180; Cleve- 
land, etc., R. Co. v. Schneider, 45 Oh. 
St. 678, 17 NE 321; Nyhano R. Co. v. 
Blose, 2 Oh. A. 284, 19 Oh. Cir. Ct. N. 
S. 139, 35 Oh. Cir. Ct. 458. 

Okl1.—Missouri, ete., R. Co. v. Stan- 
ton, ‘78 Okl.°167, 189 P 753. 

Pa.—King v. Pittsburgh, ete, R. 
Co., 242 Pa. 497, 89 A 577; Lehigh Val- 
ley R. Co. v. Brandtmaier, 113 Pa. 610, 
6 A 238, 

S. D.—dAllison v. Chicago, ete., R. 
Co., 37 S. D. 334, 158 NW 452; Merrill 
v. Minneapolis, ete., R. Co., 27 S. D. 
1, 129 NW 468. - 

Tex.—Gulf, ete., R. Co. v. Smith, 
87 Tex. 348, 28 SW 520. 

Va.—Norfolk, ete., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46; Southern R. 
Co. v. Jones, 106 Va. 412, 56 SE 155; 
Norfolk, etc., R. Co. v. Burge, 84 Va. 
63, 4 SE 21. 

W. Va.—Krodel v. Baltimore, ete., 
R. Co., 99 W. Va. 374, 128 SE 824 

N. B.—Fleming v. Canadian Pac. R. 
Col, SINT BS818. 

Ont.—Bonnville vy. Grand Trunk R. 
Co., 1 OntWR 304. 

Que.—Girouard y. Canadian Pac. R. 
Co., 19 Que. Super. 529. 

“The requirement of vigilance is to 
be measured by the total [amount] of 
danger.” Andrews v. New York, etc., 
RK. Co, 460" Conn. 293, 22 AY 666: 568. 

“In some cases, ‘and under some 
circumstances, ordinary care may de- 
mand a very high degree of vigilance 
and precaution.” Weber v. New York 
Centeete, RizCos s Ne Were nireaG oe 

“The terms ‘ordinary care and dili- 
gence,’ which railroad companies are 
bound to exercise, when applied to the 
management of railroad engines and 
cars in motion, must be understood 
to import all the care and circum- 
spection, prudence, and discretion, 
which the peculiar circumstances of 
the place or caution reasonably re- 
quired of such company or their serv- 
ants; and this will be increased or 
diminished according as the ordinary 
liability to danger to others is in- 
creased or diminished in the move- 
ment or operation of them.’ Parvis 
v. Philadelphia, ete., R. Co., 13 Del. 
436, 17 A 702. 

[a] Rule applied.—(1) Reasonable 
vigilance to know that a public cross- 
ing is clear is a duty resting on those 
operating railroad trains, and that 
vigilance must bear some reasonable 
proportion to the known peculiarly 
dangerous character of the particular 
crossing which they are approaching. 
Gray v. Chicago, etc., R. Co., 143 Iowa 
268, 121 NW 1097. 2) So’ when the 
indications of danger are very slight, 
the degree of care may not be so high, 
but when the indications become. a 
manifestation of approaching danger 
of collision, the prudence exercised 
must rise up to that manifestation. 
Stewart v. Long Island R. Co., 54 App. 
Div. 623, 66 NYS 436 {aff 166 N. Y. 
604 mem, 59 NE 1130 mem]. 

[b] Condition of roadbed.— Where 
extra danger is created by the manner 
in which the track is laid, extra pre- 
cautions are due from the ‘company. 
New York, etc., R. Co. v. Randel, 47 
N. J. L. 144. 

[ec] Crossing of several tracks.— 
Railroad companies are required to 
exercise greater care at a_ street 
crossed by a number of tracks than at 
one crossed by but one track, as trav- 
elers on the street might have their 
attention occupied by trains, bells, 
noises, and whistles on one track 
while being approached by an engine 
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ing is not a much traveled and used one®® and the 
traveler upon it knows of its extrahazardous ¢on- 
dition.*® Such care is required not only as to per- 
sons that may be on the track, but also as to per- 
sons in close proximity thereto who may be about 
to eross,?7 and the duty is not affected by the fact 
that the person crossing had just previously been 
a trespasser upon the company’s platform.?® A rail- 
road company, however, is not an insurer of the 
safety of travelers using a crossing,*®® although in 
so doing they exercise ordinary care,*° and it is not 
required to exercise great care and prudence,*? or 
the highest possible care,*? or care which shall neces- 
sarily and in all cases be sufficient, efficient, and ef- 
fective,t® or such care and skill as the most pru- 
dent are accustomed to exercise,** or such care as an 
ordinarily prudent person “could” have used.*° Nor 
does this rule call for the performance of any act 


outside of, or disconnected with, the actual operation | 


of the railroad.4® The company owes no duty forci- 
bly to prevent a person from coming in contact with 
its moving train at a crossing.*7 Although a vehicle 
approaching the crossing should stop until the train 
has passed,*® the train should not, by stopping at 
the crossing or moving backward and forward, sub- 
ject the vehicle to unreasonable delay.*® 

and danger on some other track. Mer- ] makes no 
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difference. 


[§ 1810 


Negligent acts. A railroad company is not lia- 
ble for accidents at crossings unless its employees 
were negligent.°° The negligence causing the in- 
jury need not relate particularly to the party in- 
jured, but it is sufficient to render the railroad com- 


_pany liable if it is a failure to perform an obliga- 


tion owing to the public generally;*! nor can the 
question whether certain acts constitute negligence 
depend upon whether other railroad companies for- 
bid or permit them.°? In determining whether there 
was negligence in the operation of a train at a cross- 
ing, the condition of the machinery and track in rela- 
tion to the speed, the environment, the speed in re- 
lation to the environment, and the signals given must 
be considered.®* Accordingly, it has been held neg- 
ligent to run trains in such a manner as to make stat- 
utory signals unavailing,®* to run a hand ear in front 
of a freight train,®> to violate duties imposed by 
statute or ordinance,®® or to open a train at a pub- 
lic crossing where travelers are waiting to cross the 
track and then close it without giving them time to 
cross,°? whether signals are given or not;®® and the 
moving of cars near a street crossing, although done 
in the usual manner, may constitute negligence as 
to persons using the street.5® That a railroad train 
is behind time, however, does not show negligence 
Cherry —_v. [-ete., R. Co., 58.N..Y. 451. 


rill v. Minneapolis, ete., R. Co., 27 S. 
D. 1, 129 NW 468. 
' {d] Gates not working.—Where 
gates which have been erected are 
not working, the railroad company 
must take more than ordinary precau- 
tions to prevent the public, which has 
become accustomed to rely on the 
gates, from being injured. Fleming v. 
Canadian Pac. R. Co., 31 N. B. 318. 

[e] Inclement weather.—(1) Heavy 
fog increases danger at crossings and 
requires exercise of care commensu- 
rate therewith. Pearl v. Orleans- 
Kenner Tract. Co., 11 La. A. 11, 123 S 
822. (2) In running a train during a 
storm such as obscures the view and 
deadens the sound of a train’s ap- 
proach to a Crossing, the employees 
in charge of the train must proceed 
with the greatest caution and exercise 
greater care than while running a 
train during ordinary weather. Lou- 
isville, etc., R. Co. v. Ueltschi, 97 SW 
14, 29 KyL 1136. 

{f] Much 'traveled street or high- 
way.—(1) Where the railroad track 
crosses a much traveled street or 
highway, the company is bound to 
exercise a degree of care reasonably 
commensurate with the danger. Cur- 
ley v. Illinois Cent. R. Co., 40 La. Ann. 
810,6 S103; Johnson v. Hudson River 
R. Co., 13 N. Y. Super. 633 [aff 20 N. 
Y. 65, 75 AmD 3875]; Bleyle v. New 
York Cent., etc., R. Co., 11 NYSt 585 
[aff-113 N. Y. 626 mem, 20 NE 877 
meme: Juehigh ) Valley. R=. Co. iv. 
Brandtmaier, 113 Pa. 610, 6 A 238. 
(2) Thus, the degree of care required 
is greater in operating trains in city 
streets than in less frequented locali- 
ties. Cleveland, etc., R. Co. v. Miles, 
162 Ind. 646, 70 NE 985; Pittsburgh, 
etc., R. Co. v. Lynch, 43 Ind. A. 177, 
87 INE 40 Paducah, <etc., \R- Co. *v. 
Hoehl, 12 Bush (Ky.) 41; ¥ 
Winona, etc., R. Co., 68 Minn. 341, 71 
NW 257; Allison v. Chicago, etc., R. 
Co., 37 S. D. 334, 158 NW 452; Nor- 
folk, ete;-R. Co. v. Burge, 84 Va. 63, 
4 SE 21. 

[g] Obstructed crossing.—Where, 
by leaving cars on a public crossing, a 
railway company has obstructed the 
view and created an extra danger to 
travelers, it is bound in approaching 
the crossing to use extra precautions, 
as by less speed or increased warn- 
ings, and the fact that the crossing 
was on the yards of the company 


Louisiana, ete., R. Co., 121 La. 471, 
ae 596, 126 AmSR 323, 17 LRANS 

35. Louisville, etc., R. Co. v. How- 
a) 201 Ky. 548, 257 SW 1010, 36 ALR 


36. Louisville, etc., R. Co. v. How- 
ser, supra. 

37. Compton v. Missouri Pac. R. 
Co., 165 Mo. A. 287; 147 SW 842; Mc- 
Grew v. St. Louis, ete., R. Co., 32 Tex. 
Civ. A. 265, 74 SW 816; Gesas v. Ore- 
gon Short Line R. Co., 33 Utah 156, 
93 P 274, 18 LRANS 1074. 

[a] Bule applied to a child on cars 
blocking a crossing. Gesas v. Oregon 
Short Line R. Co., 33 Utah 156, 93 P 
274, 13 LRANS 1074. 

38. Daubert v. Delaware, etc., R. 
Co., 199 Pa. 345, 49 A 72. 

39. Evansville, ete., R. Co. v. Hoff- 
man, 56 Ind. A. 530, 105 NE 788; Chi- 
cago, etc., R. Co. v. Fisher, 49 Kan. 
460, 30 P 462; Weaver v. Columbia, 
etc., R. Co., 76 Oh. St. 164, 81 NE 180; 
Chesapeake, etc., R. Co. v. Crews, 118 
Tenn. 52, 99 SW 368. See Harris v. 
Texas, etc., R. Co., (Tex. Civ. A.) 28 
SW (2d) 10938, 1095 (where the court 
said: ‘“‘No authority, so far as we are 
advised, announces the rule that a 
railroad company is an insurer of the 
safety of the traveling public’’). 

40. Weaver v. Columbia, ete, R. 
Co., 76 Oh. St. 164, 81 NE 180; Chesa- 
peake, etc., R. Co. v. Crews, 118 Tenn. 
52, 99 SW 368. 

41. Gulf, etc, R. Co. v. Smith, 87 
Tex. 348, 28 SW 520, 524 [expl and 
overr Galveston, etc., R. Co. v. Matula, 
79 Tex. 577, 15 SW 573 (stated supra 
Missouri, ete., R. Co. v. 
Luten, - Commn. A.) 228 SW 
159 [rev (Civ. A.) 203 SW 909]; In- 
ternational, etc., R. Co. v. Sein, 11 Tex. 
Civ. A. 386. 33 SW 558 [aff 89 Tex. 63, 
33 SW 215]. 

42. U. S.—American R. Co. v. 
Lopez, 3 F. (2d) 876 [certiorari den 
267 U. S. 603 mem, 45 SCt 463 mem, 
69 L. ed. 809 mem]; Chicago, etc., R. 
oo v. Caulfield, 63 Fed. 396, 11 CCA 
552. 

Ky.—Louisville, etc, R. Co. v. 
Benke, 176 Ky. 259, 195 SW 417. 

Md.—Baltimore, ete, R. Co. v. 
Breinig, 25 Md. 378, 90 AmD 49. 

Mo.—Banks v. Kansas City R. Co., 
280 Mo. 227, 217 SW 488; Messer v. 
St. Louis-San Francisco R. Co., (A.) 
274 SW 864, 867. 

N. Y.—Weber .v. New York Cent., 


“Engineers are not superhuman, 
and cannot be expected to act instant- 
ly and in the most intelligent manner 
in cases of emergency.” Messer v. St. 
Louis-San Francisco R. Co., supra. 

[a] “Utmost diligence” (1) is not 
required (American R. Co. v. Lopez, 
3 F. (2d) 876 [certiorari den 267 U. S. 
603 mem, 45 SCt 463 mem, 69 L. ed. 
809 mem]); _ (2) nor is the “utmost 
care and Qdiligence” (Baltimore, etc., 
R. Co. v. Breinig, 25 Md. 378, 90 AmD 
49; Weber v. New York Cent., etc., R. 
Co., 58 N. Y. 451). 

43. Chicago, etc., R. Co. v. Fisher, 
49 Kan. 460, 30 P 462. 

44. Houston, ete, R. Co. v. Brin, 
77 Tex. 174, 13 SW 886. 

45. Chicago, etc., R. Co. v. James, 
(Tex. Civ. A.) 75 SW 930. 

46. Bleyle v. New York Cent., etc., 
R. Co., 11 NYSt 585 [aff 113 N. Y. 626 
mem, 20 NE 877 mem]. 

47. Harris v. Texas, etc., R. Co., 
(Tex. Civ. A.) 28 SW (2d) 1093. 

48. Duty to stop, look, and listen 
generally see infra §§ 1879-1904. 

Mutual rights and duties at cross- 
ings genérally see supra §§ 1775, 1776. 

49. Wilson v. Southern Pac. Co., 13 
Utah 352, 44 P 1040, 57 AmSR 766. 

50. Ellington Sugars, Inc. v. Texas, 
ete: Rs Coss, Gai cA. Oy. 

51, Pennsylvania Co. v. Langen- 
dorf). 48 ‘Oh. ;St. 316, 28 NE 172, 229 
AmSR 553, 13 LRA 190. 

52. Gulf, etc., R. Co. v. Smith, 87 
Tex. 348, 28 SW 520. 

53. Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

54. Chicago, etc., R. Co. v. Boggs, 
101 Ind. 522, 51 AmR 761. 

55. Lake Erie, etc., R. Co. v. Wills, 
Ae A. 649 [aff 140 Ill. 614, 31 NE 

56. Weatherly v. Nashville, etc., R. 
Co., 166 Ala. 575, 51 S 959. 

57. Ft. Worth, etc., R. Co. v. Den- 
nis, (Tex. Civ. A.) 338 SW 884. 

{a] Injuries resulting from fright. 
—Physical injury to a woman from 
fright should have been foreseen by 
trainmen, who, after opening a train 
at a crossing for plaintiff to pass, 
closed it so soon that plaintiff and 
family narrowly escaped injury. St. 
Louis Southwestern R. Co. v. Mur- 
dock, 54 Tex. Civ. A. 249, 116 SW 139. 

58. Ft. Worth, etc., R. Co. v. Den- 
nis,.(Tex. Civ. A.) 83 SW 884. 

59. San Antonio, etc. R. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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on the part of the company in approaching a eross- 
ing,®° nor is a higher degree of care required in such 
eases.°' Neither is there negligence in failing to 
sidetrack a train in accordance with a previous ecus- 
tom known to the traveler at a crossing,®? or in 
properly operating a train over a guarded crossing.** 
Emission of a cinder the size of a pinhead from an 
engine is not negligence per se,°* nor is attaching a 
stake to an engine or tender on one track and ex- 
tending it diagonally across to a car on another track 
for the purpose of shoving the ear along by the en- 
gine.® 

Duty to stop.°® The company owes no duty to 
stop its trains at a erossing®’ or a switch or transfer 
track®* except to avoid a known or probable acei- 
dent;°® and there is no duty to stop at all stations 
on the road even though an injury at a crossing near 
a station might thereby be avoided.7° But a per- 
son injured at a street crossing, where street rail- 
road tracks also crossed, may avail himself of a 
statute requiring trains to come to a full stop be- 
fore a railroad erossing,’! or of an ordinance re- 
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quiring trains to come to a stop at street railroad 
crossing’s.*? 

Rule of company with regard to the conduct of 
its employees concerning “railroad crossings at 
grade” does not apply where a railroad crosses a 
highway at grade,7* but means a crossing of two lines 
of railroad at grade.74 

[§ 1811] 2. Backing or Running Unattended or 
Unattached Cars over Crossings—a. In General. 
Backing engines or trains or running unattended 
Cars over a crossing is not negligence if performed 
with proper precautions.‘° But the fact that the 
company is engaged in switching does not relieve it 
from exercising care in crossing a public street,”® 
and since such acts are especially dangerous, it is 
bound to exercise special precautions to avoid in- 
juries to persons lawfully on or approaching the 
track,’* particularly where the crossing is infre- 
quently used for switching purposes.*® It is neg- 
ligent if it backs its engines or trains or runs unat- 
tended cars without proper lookouts,’® or without 


ae 20 Tex. Civ. A. 495, 49 SW 

60. lIowa.—Carrigan Vv. Minne- 
Sapolis. ete, BR. (Co. 171 Towa 723, 151 
NW 1091. 

Md.—Hatcher v. McDermott, 103 
Md. 78, 63 A 214; Northern Cent. R. 
Co. v. Medairy, 86 Md. 168, 37 A 796. 

Mich.—Guggenheim v. Lake Shore, 
etcs, ct. Cos 66 Mich. 150; 33 NW 161. 

Nebr.—Omaha, etc., R. Co. v. Tal- 
pot, 48 Nebr. 627, 67 NW 599. 

Or.—Russell v. Oregon R., etc., Co., 
54 Or. 128, 102 P 619. 

Pa.—Keiser v. Lehigh Valley R. Co., 
212 Pa. 409, 61 A 903, 108 AmSR 872. 

Ont. -_Hanley v. Michigan Cent. R. 
€o., 13 Ont: Li. 560, 9 OntWR 229. 


(its Toledo, ete., R. Co. v. Jones, 76 
2HUN, Shiels 
62. Rich v. Evansville, etc., R. Co., 


31 Ind. A. 10, 66 NE 1028. 

63. Guillot v. Louisiana R., 
Os, co) uae AN 541: 

[a] Rule applied to a crossing at 
which there was a flagman holding a 
red lantern. Guillot v. Louisiana R., 
ees CO. 3 Ta, A." 541. 

64. Louisville, etc., R. Co. v. Jones, 
134 Miss. 53, 98 S 230. 

65. Kelly v. Michigan Cent. R. Co., 
pee 186, 31 NW 904, 8 AmSR 

76. 

66. As to persons seen at or near 
crossing see infra § 1840. 

67. Grinestaff v. New York Cent. 
R. Co., 253 Ill. A. 589; Washington v. 
vVazoo ete, Re Co., Cua. A.) 124 S) 63k. 
See Thompson y. Chicago, etc., R. Co., 
190 Ill. A. 240. 

68. Gregory v. Missouri Pac. R. 
Co., 168 Ark. 469, 270 SW 621 (decided 
under Crawford & Moses Dig. §§ 8489, 


etc., 


8491). 
69. Grinestaff v. New York Cent. 
Wm Co., 253. Il. A. 589. 


70. Davis v. Alexandria, etc. R. 
152 La. 898, 94 S 436. 

Wil) Winois) ‘Cent, .R. Co. v.,Camp,; 
201 Ala. 4, 75 S 290. 

[a] Rule applied where plaintiff's 
automobile truck was struck at such 
a street crossing by defendant’s train. 
Illinois Cent. R. Co. v. Camp, 201 Ala. 
Aa. 290. 


72. Illinois Cent. R. Co. v. Camp, 
supra. : : 

73. Poole v. Boston, ete., R. Co., 
216 Mass. 12, 102 NE 918. 

74. Poole v. Boston, etc., R. Co., su- 
pra. 

75. I1l.—Pittsburgh, etc., R. Co. v. 
Puszdrakiewicz, 129 Til. A. 295. See 


Tee Vv. Chicago, ete. Rs Coa 93 DIE 
' La. “Ry an v. Louisiana R., etc., Co., 
146 La. 40, 83 S. 371. 
Mich—Barnum v. Grand Trunk 
Western R. Co., 137 Mich. 580, 100 NW 
1022; Battishill v. Humphreys, 64 


Mich. 494, 31 NW _ 894. 

Or.—Hecker v. Oregon R. Co.,-40 Or. 
6, 66 Py 2710: 

Pa.—Grimes v. Pennsylvania R. Co., 
2897 Pa. 320.037 AO 451: OReilly ve 
Pennsylvania R. Co., 40 Pa. Super. 66. 

[a] hus (1) a company is not 
guilty of negligence in backing a 
train upon a person on a street cross- 
ing where it had no notice or warn- 
ing that such person was upon the 
track sufficiently long before the in- 
jury to form an intelligent opinion as 
to how the injury might be avoided 
and apply the means. Pittsburgh, 
etc., R. Co. v. Puszdrakiewicz, 129 Ill. 
A. 295. (2) It is not negligence per 
se for the employees of a railroad 
company to push a freight car in front 
of a locomotive. O’Reilly v. Pennsyl- 
vania R. Co., 40 Pa. Super. 66. 

[b] Backing engine after train.— 
Where an engine backs across a street 
just after a freight train going in the 
same direction has passed, which the 
engine is backing out to aid in cross- 
ing a grade, negligence cannot be in- 
ferred from the mere fact that the 
engine immediately followed the 
train. Barnum v. Grand Trunk West- 
ern R. Co., 137 Mich. 580, 100 NW 1022. 

[ec] Hauling train with backing en- 
gine.—-Backing an engine with the 
tender in front and hauling a train 
behind the engine is no evidence of 
negligence. Battishill v. Humphreys, 
64 Mich. 494, 31 NW 894. 

[d] Operating with engine in mid- 
train is within the rule of the text. 
Ryan v. Louisiana R., ete., Co., 146 
La. 40, 83 S 371. 

[e] Placing caboose in front of en- 
gine does not show negligence in the 
absence of a showing that the caboose 
had no lights. Grimes v. Pennsyl- 
vanilla IR: Co, 289 Pa. 3207137. A 451. 

76. New York, etc., Lew Oommen. 
Shields, 185 Ind. 704, 112 NE 762. 

77. U. S.—Waid v. Chesapeake, 
ete; Rico, 14.8. (2d) 90: 

D. Ee Oger v. Baltimore, etc., R. 
Co., 6 App. 20. 

Mich. se attishill v. Humphreys, 64 
Mich. 494, 31 NW 894. 

Minn.—Moody v. Canadian North- 
ern R. Co., 156 Minn. 211, 194 NW 639; 
Klotz v. Winona, etc., R. Co., 68 Minn. 
341, 71 NW 257. 

W. Va.—Morris v. Baltimore, etce., 
ReCoe Lot W.Va. 9%, 147 SH 54755548 
[eit Cye]; Bowles v. Chesapeake, etc., 
Rao, CigW Vide 202.)00 SE 138i: 

Moe KIOtZive Winona, Ctce) E.1COnn6s 
Minn. 344, 71 NW 257. 

79. U. S.—Mobile, etc., R. Co. v. 
Coerver, 112 Fed. 489, 50 ECA 360; 
Chicago, etc., R. Co. v. Sharp, 63 Fed. 
5382, 12, CCA 337. 

Ark.—St. Louis, ete., R. Co. v. John- 
son, 74 Ark. 372, 86 SW 282. 

Conn.—Sullivan vy. New York, etce., 


Re Co. hve Conn, 203, 479 4. tone 

Fla.—Florida Cent., CC.) ba One 
Foxworth, 41 Fla. 1,.25 S 338, 79 
AmSR 149. 

I11.— Coulter vy. rue Cent. R. Co., 
264 Ill. 414, 106 NE 258; Illinois Cent. 
Aad KOR NA Ebert, ico hed Chicago, 
etce., R. Co. v. Garvy, 58 Ill. 83. 

Ind. —Baltimore, ete., R. Co. v. Pe- 
terson, 156 Ind. 364, 59 ‘NE 1044; Bal- 
timore, etc., R. Co. v. Reynolds, 33 Ind. 
AL 219, 71 NE 250; Lake Shore, etc., 
emcee v. Boyts, 16 Ind. A. 640, 45 NE 

Iowa.—Bourrett v. Chicago, etec., R. 
Co, 152 Towa 579, 132 NW 973, 36 
LRANS 957. 

Ky.—Big Sandy, etc., R. Co. v. Kea- 
ton, 206 Ky. 156, 266 Sw 1056; Lovis- 
ville, ete., R. Co. v. Veach, 129 Ky. 
775, 112 SW 869; Illinois Cent. R. Co. 
Wc Hays, 84 SW 338, 27 KyL 91. 

La.—Draiss v. Payne, 158 Wa. 6525 
104 S 487; Williams v. Missouri Pac. 
Rie Co, 155 La.: 349, 99 S 286; Ay- 
mond v. Western Union Tel. Co., aldsyal 
La. 184, 91 S 671; Ryan v. Louisiana 
Ry ete yr Co. 146 La. 40, 83S. 3715 
Maher v. Louisiana ote etc., Co., 145 
La. 733, 82 S 872; Kraemer v. Louis- 
ville, ete., Fe. Cos 144 La. 55 SONS) Lose 
Sullivan v. Tremont, ete., R. Coy 4 La. 
a 358; Hampton v. Louisiana, etc., 

Cox, 2a Aa ia been Cyel]: 
Bianehiara v. Gulf, ete., Re Conmiiuar 


Ma.—State v. ee CLC OO 
157 Md. 256, 145 A 61 

Mich. —Johnson oe ‘Grand Trunk 
Western R. Co., 246 Mich. 52, 224 NW 
448; Smith v. Pere Marquette, 136 
Mich. 224, 98 NW 1022 Cooper Vv. 
Lake Shore, evc., RR. Co, 66 Mich. 261, 
33 NW 306, 11 AmSR 482. ° See Bar- 
num y. Grand Trunk Western Re Cos; 
L438) “Michs °3:70; 1100 INIWi 1036 (ab- 
sence of lookout may be evidence of 
negligence). 

Miss.—Illinois Cent. R. Co. v. Dil- 
lon, 111 Miss 520, 71 S 809. 

Mo.—Cowherd v. Missouri Pac. R. 
Co., 218 Mo, A. 688, 268 SW 107; 
Buckry Ellis v . Missouri Pac. Rl ‘Cot, 
158 Mo. A. 499, 138 SW 912. 

N. Y.—Corbally v. Hrie R. Co.; 97 
App. Div. 21, 89 NYS 577; O’Brien v. 
New York Cent., etc., R. Co., 37 App. 
Div. 477 DOU NIN S. 2316 ofatte UG aNign yes 
568, 60 NE 1117]; Cheney v. New 
York Cent., etc., R. ‘Co., 16 Hun 415. 

N. —Dixon v. Southern Ri Co; 
ie N. C. 201, 52 SE 673; Reid v. At- 
lanta, etc., Air Line R. Co., 140 N. C. 
146, 52 SE 307 
Pa.—Cookson v. Pittsburg, etc., R. 
Cok, Lire an asa, sige Amdo 4ee ia save 
Pennsylvania R. Co., 65 Pa. 269, 3 
AmR 628 

Porto Rico.—Carreno v. Russell, 32 
Porto Rico 248. : 

Tex.—Galveston, etc., R. Co. v. Hit- 
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proper lights,8° or other signals or warnings,*? and 
without taking such other precautions for the safety | 


zen, (Civ. A.) 39 SW 625. 

Wis.—Duane v. Chicago, etc., R. Co., 
72 Wis. 523, 40 NW 394, 7 AmSR 879. 

Can.—Lake Brie, etc., R. Co. v. Bar- 
clay, 30 Can. S. C..360. 

Ont.—Hollinger v. Canadian Pac. 
R. Co., 21 Ont. 705, 12 CanLTOccNotes 
169 [aff 20 Ont. A. 244]. 

Que.—Grand Trunk R. Co. v. 
Daoust, 14 Que. K. B. 548. 

[a] "Rule applied although the per- 
son injured knew that the company 
was not accustomed to keep a look- 
out on the rear car. Galveston, etce., 
nes Co. v. Hitzen, (Tex. Civ. A.) 39 SW 

[b] Operator of hand car who had 
nie back to a crossing is negligent. 
Carreno v. Russell, 32 Porto Rico 248. 

{c] Situation cof lookouts.—It is 
the duty of a company backing its 
train over a public crossing to sta- 
tion its operatives in such places that 
Signals, either directly or by being 
relayed to another operative, could al- 
ways have been seen by the engi- 
neer. Cowherd v. Missouri Pac. R. 
Co., 218 Mo. A. 688, 268 SW 107. 

{d] Speed of train.—It is negli- 
gent to back a train, without a brake- 
man at.the rear end as a lookout, 
across the main thoroughfare of a vil- 
lage when there is no flagman at the 
crossing, even ata rate but little fast- 
er than a person walks. Florida 
Cent., etc., R. Co. v. Foxworth, 41 Fla. 
1, 25 S 338, 79 AmSR 149. 

Lookouts at crossings generally see 
infra § 1816. 

80. U. S—wWaid v. Chesapeake, 
ete. pkt.. Co;,4 147, (Cid), 90, 92. feit 
Cyc]; Chicago, ete., R. Co. v. Clark- 
soh, 147 Fed. 397, 77 CCA 575; Chi- 
cago, etc., R. Co. v. Sharp, 63 Fed. 
532, 11 CC’A 337. 

Ark.— Chicago, ete:, 
*88 Ark. 231, 114 sw 338 Bitz Louis, 
etc., R. Co. v. Johnson, 14 Ark, 372, 
86 SW 282. 

Colo.—Florence, ete., R. Co. v. Kerr, 
5a Colo. '539,- 151 ’P 439, 

Conn.—Sullivan v. New York, etce., 
R..Co., 73 Conn, 2038, 47 A 131. 

Ill.—-Coulter v. Illinois Cent. R. Co., 
264 Ill. 414, 106 NE 258; Chicago, etc., 
ECO. Ve Walsh, 157 Ill. 672, 41 NE 900 
Patt 57. Til: A. 448]; Chicago, etc., R. 


Co. v. Moon, 


CoO.n Va. Garvy,.58 - Fl. 833. Hollett.v. 
Illinois Cent. R. Co., 200 Ill. A. 289, 
Ind.—Pittsburgh, ete., R. Co. v. 


Terrell, 177 Ind. 447, .95 NE 1109, 42 
LRANS 367; Pennsylvania R. Co. v. 
Winamac Cement Products Co., (A.) 
154 NE 772. But see Chicago, etc., R. 
Co. v. Sanders, 81 Ind. A. 275, 143 NE 
175 (holding that backing a train over 
a street crossing in the nighttime 
without a rear light is not negligence 
per se, in the absence of statutory or 
org nence regulation), 

y.—lIllinois Cent. R. Co. v. Hays, 
84 iw 338, 27 KyL 91. 

La.—Draiss v. Payne, 158 La. 652, 
104 S 487; Aymond v. Western Union 
Tel. Co., 151 La. 184, 91 S 671; Maher 
v. Louisiana R., ete., Co., 145 La. 733, 
82 S 872; Kraemer v. Louisville, ete., 
R. Co., 144 La. 57, 80 S 198; Walker 
v. Louisiana R., ete., Co., 6 La. A. 479; 
Hampton y. Louisiana, ete., R. Co., 2 
Qua; A. 171,175 [eit Cye]. 

Mich.—Amanta vy. Michigan Cent. 
R. Co., 177 Mich. 280, 143 NW 76. 

Mo.—Newton v. Wabash R. Co., 152 
Mo. A. 167, 132 SW 1195. 

N. Y.—Fejdowski v. Delaware, etce., 
Canal €o., 168 -N. Y. 500,61 NE. 888: 
Maginnis v. New York Cent., ete., R. 
Co., 52 N.Y. 215; Chenéy v. New York 
Cent., etc., R. Co., 16 Hun 415. 

N. C.—Parker v. Seaboard Air Line 
re Comes Cha95, 106° (SEH. 755; 
Champion v. Seaboard Air Line R. 
Co. suet INGC: 197; 65) SHNoLt: 

W. Va.—Melton v. Chesapeake, etc., 
Ry Coens eV. tc Viaen OL) iS 24st 13610! 
Bowles v. Chesapeake, etc., R.-° Co., 
61 W. Va. 272, 57 SE 1381. 

[a] Rule applied.—To operate a 


a 
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work train of flat cars by pushing 
them and to run over a crossing with- 
out a headlight, or without giving 
any signals, is negligence, authorizing 
a recovery for injuries to a traveler 
on the crossing by being run down, in 
the absence of negligence on the parr 
of the traveler. Champion v. Sea 

peer ae Air ine R, Co, 251) NiCr loi, 65 

EK 

[b] Location of lights.—In_back- 
ing an engine at a street crossing on 
a dark night, the railroad company is 
bound to have a proper light, and to 
have it so located that a person rea- 
sonably diligent, and of natural pow- 
ers of observation, may be able to 
discover it. Cheney v. New York 
Ca ete.. R. Co., 16 Hun ON OD) 

Lights on trains or cars at cross- 
ings generally see infra § 1813. 

81. S.—Waid v. Chesapeake, 
etesy Re “Co., (24)..9.05.492, -Loit 
Gye: Chicago, éte., R. Co. v. Sharp, 
63: Fed. 532, 11 CCA 337. 

Cal.—Robinson v. Western Pac. R. 
Co., 48 Cal. 409. 

Colo.—F lorence, ete., Co. v. Kerr, 
59 Colo, 589, 151 P 439; Core. ete., 
Rw Oot vs Chiles, 50 Colo. 191, 114 P 


D. C.—Walter v. Baltimore, etc., R. 
Goi, 6 App. 20; 

Ti. —Coulter v. Illinois Cent. R. Co., 
264 Ill. 414, 106 NE 258; Pennsylvania 
Co. v. Ellett, 132 Tll. 654, 24 NE 559; 
Chicago, etc, R.. Covi. Garvy, 58 Ill. 
83; Follett v. Illinois Cent. R. Co. 200 
Tl, A. 289. 


Ind.—Pittsburgh, ete., R. Co. v. 


Terrell, 177 Ind. 447, 95 NE td Oe 42 
LRANS 367; Pennsylvania R Co. v. 
Winamac Cement Products Co., (A.) 


154 NE 772; Lake Shore, etce., R. Co. 
v. Boyts, 16 Ind. A. 640, 45 NH'812. 

Iowa.—Bourrett v. Chicago, etce., 
R. Co., 152 Iowa 579, 1832 NW 973, 36 
LRANS 957; Clampit v. Chicago, etc., 
R. Co., 84 Iowa 71, 50 NW 673. 

Ky. ~_Big Sandy, etc., R. Co. v. Kea- 
ton, 206 Ky. 156, 266 SW 1056; Louis- 
ville, ete., R. Co. v. Veach, 129 Ky. 
775, 112 SW 869; Louisville, ete., R. 
Co. v. Price, 76 SW 836, 25 KyL 1033. 

La.—Draiss v. Payne, 158 La. 652, 


104 S 487; Williams v. Missouri Pac. 
R. Co., 155 La. 849, 99 S 286; Walker 
etc,, +Co.,7 "6 haz As 


v. Louisiana R., 
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Mich.—Smith v. Pere Marquette, 
etc., R. Co., 136 Mich. 224, 98 NW 1022. 

Miss.—Illinois Cent. R. Co. v. Dil- 
lon, 111 Miss. 520, 71. S 809. 

Mo.—McwWhirt v. Chicago, ete., R. 
Co., 187 SW 880 [aff 243 U. S. 422, 37 
SCt 392, 61 L. ed. 826]; Newton v. 
Wabash R. Co., 152 Mo. A. 167, 132 SW 
1195; Lang v. Missouri Pac. R. Co., 
115 Mo. A. 489, 91 SW 1012. 

N. Y.—Fejdowski v. Delaware, ete., 
Canal Co., 168 N. Y. 500, 61 NE 888; 
Dyer ivi; Erie  R2 Cog TT Nw Ver 228" 
Maginnis v. New York Cent., ete., R. 
%o1, 52:N, Y. 215; Corbally v. Erie R. 
Co.; 97 App. Dive’) 227-89: NYS 257 7%2 
Berkery v. Erie R. Co., 55 App. Div. 
489, 67 NYS 189 [aff 172 N.Y. 636 
mem, 65 NE 1113 a Ryan v. New 
York Cent., etc., R. Co.. 37 Hun 186. 

N. CG.—Parker v. Seaboard Air Line 
R. Co., 181 N. C. 95, 106 SEH 755; Me- 
roney v. Louisville, ete., R. Co., 165 
N. C. 611, 81 SE 1019; Champion v. 
Seaboard Air Line R. Co., 151 N. C 
197, 65 SE 917; Dixon v. Southern R. 
Co., 140 N. C. 201, 52 SE 673; Reid v. 
Atlanta, etc., Air Line R. Co., 140 N. 
C. 146, 52 SE 307; Bradley v. Ohio 
River,’ ete.) Ri Co., 126 JN. Ci\7385;" 36 
SE 181. 

Tex.—Gulf, etc., R. Co. v. Hamilton, 
(Civ. A.) 28 SW 906. But see Schaff 
v. Bearden, (Civ. A.) 211. SW 503 
(holding that the statute requiring 
the ringing of a bell at least eighty 
rods from a crossing when approach- 
ing it does not apply to a train and 
engine backing from a point less than 


of travelers as the circumstances reasonably re- 
Merely ringing the engine bell does not 


eighty rods from a crossing). 

Va.—Norfolk, etc., R. Co. v. Burge, 
84 Va. 63, 4 SE 21. 

Wash.—Steele v. Northern Pac. R. 
Co., 21 Wash. 287, 57 P 820. 

W. Va.—Melton v. Chesapeake, etc., 
R. Co. V1 We YVa., 7101, "78 SH segs 
Bowles v. it arc, ete., Ravo. 61 
W... Va. 272, 57 SE.131; 

Wis. Hearth Vv. anaes. 
Co., 185 Wis. 449, 201 NW 730; But- 
ler. Milwaukee, etc., R. Co., 28 Wis. 

{a] Thus a company is negligent 
in sending over a constantly traveled 
crossing, without signal or notice, 
detached cars attended by brakeman 
who are not in a position to observe 
the track. Steele v. Northern Pac. 
R. Co., 21 Wash. 287, 57 P 820. 

[b] Propelling train by engine in 
mid-train over a crossing on a dark 
night, without signal or warning, ren- 
ders the railroad company liable to a 
person injured: thereby, in the absence 
of contributory negligence. Melton 
v. Chesapeake, ete., R. Co., 71 W. Va. 
701, 78 SE 369. 

Signals at crossings generally see 
infra §§ 1814, 1815. 

82. Colo.—Florence, etc., R. Co. v. 
Kerr, 59 Colo. 539, 151 P 439; Colora- 
do; etc., R. Co. v. Chiles, 50, Colo. 291; 
114 P 661. 

D. C.—Walter v. Baltimore, etc., R. 
be 6 A i) 


pp. 20. 
Ill.—Wabash R. Co. v. Billings, 105 


Ill. A. 111 [rev on other grounds 212 ; 


TUS Si SOME 2d. 

Ind. "Cleveland, ete., RK. Co. ve Gare 
ey, 33 Ind. A. 275, 71 NE 244; Lake 
Shore, ete., R. Co. v. Boyts, 16 Ind. A. 
640, 45 NE 812. 

Kan.—Kansas Pac. R. Co. v. Point- 
er, 14 Kan. 387. 

Ky.—Big Sandy, ete., R. Co. v. Kea- 
ton, 206 Ky. 156, 266 SW 1056; Illinois 
Cent. R. Co. v.. Coley, 121 Ky. 385, 89 
SW 234, 28 KyL 336, 1 LRANS 370. 

La.—Nash v. Louisiana R., ete., Co., 
153 La. 410, 96 S 14; Maher y. Lou- 
isiana R., etc., Co., 145 La. 733, 82 S$ 
872; Southern Surety Co. v. Morgan’s 
nes etc, R., etc., (Coc; 6 alae As 

Mo.—Lang v. Missouri Pac. R. Co., 
115 Mo. A. 489, 91 SW 1012. 

Nebr.—Schwanenfeldt v. Chicago, 
ete., Res Co., 80 Nebr. 790, 115 NW 285. 

N. Y.—Weber v. New York Cent., 
ete., R. Co, 58. N.Y. 4543 Maton Vv. 
Erie R. Co., 51 N. Y. 544; Corbally Vv. 
Erie-R. Co., 97 App. Div. -21, 89 NYS 
577; O’Bierne v. New York Cent., etc., 
R. Co., 37 App. Div. 547, 56 NYS 236 
[aff 167 N. Y. 568, 60 NE 1117]; Fin- 
klestein v. New York Cent., ete., R. 
Cox 4) Hin °3:4: McCaffrey. v. Dela- 
ware, etce., Canal’ Co., 16 NYS 495. 

N. C.—Bradley v. Ohio River, ete., 
R.. Co. P26CN. C...736,) 86s Br 842 

Pa.—Cookson v. Pittsburg, ete., R. 
Co., 179 Pa. 184, 36 A 194, 

Tex. —Missouri, etc., R. Co. v. O’Con- 
nell, (Civ. A.) 43 SW 66; Gulf, ete., 
R. Co. v. West, (Civ. A.) 36 SW 101. 

Ont.—Hollinger v. Canadian Pac. R. 
Co., 21 Ont. 705, 12: CanLTOccNotes 
169 [aff 20 Ont. A. 244]. 

[a] Thus (1) it is negligence to 
back an engine and cars toward and 
upon a crossing while another train 
is passing unless due care is taken 
to give warning of the danger. Wa- 
bash R. Co. v. Billings, 105 Tll. A. 
{rey on other grounds 212 Ill. om 
72 NE 2]. (2) An engineer who un- 
dertakes to back his engine on the 
track over & busy city crossing, at 
which he knows there is no watch- 
man stationed, should exercise care 
in proportion to the danger attending 
the situation, and should keep his 
engine under control. Illinwis Cent. 
R. Co. v. Coley, 121 Ky. 385, 89 SW 
234, 28 KyL 336, 1 LRANS 370. (3), 
Striking a caboose standing in the 
street with an engine and backing it 
across a sidewalk without any warn- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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necessarily absolve the company from the duty of 
taking other precautions;** the means of warning 
should be as effective on a backing train as on an 


advancing unreversed train.’# 
Statutory provisions. 


failure being negligence per se.’7 
tender is not a “train of cars” 
of such statutes,** nor is 


uous light.”8® 


ing is negligence. Davis v. Michigan 
an R. Co., 142 Mich. 382, 105 NW 

83. Ind.—Cleveland, etc., R. Co. v. 
Carey, 33 Ind. A. 275, 71 NE 244. 

La.—Nash y. Louisiana R,, etc., Co., 
153 La. 410, 96 S 14; Clements v. Tex- 
as, ete., R. Co., 148 La. 1050, 88 S 394. 

Nebr.—Schwanenfeldt v. Chicago, 
ete., R. Co., 80 Nebr. 790, 115 NW 285. 

N. Y.—Eaton v. Erie R. Co., 51 N. 
McCaffrey v. Delaware, etc., 
Canal Co., 16 NYS 495. 

Pa.—Cookson y. Pittsburg, etc., R. 
Co., 179 Pa. 184, 36 A 194: 

Tex.—-Missouri, ete: RR. uo. ov. 
O’Connell, (Civ. A.) 43 SW 66. 

Va.-—Norfolk, etc., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46. 

W. Va.—Bowles v. Chesapeake, etc., 
He 0., 6) W. Va. 272, 57 SE 131. 

fa] Rule applied: (1) Where the 
train is a long one. Haton v. Erie R. 
o..51 N.Y. 544. '(2) Where, by, rea- 
son of the position of the engine, sig- 
mals by the engineer could not be 
heard at the crossing. Cleveland, etc., 
RR. Co:.v. Carey, 33 Ind, A. 275, 71 NE 
244; Schwanenfeldt v. Chicago, etc., 
R. Co., 80 Nebr. 790, 115 NW 285. 

84. Morris v. Baltimore, etc., R. 
Co., 107 W. Va. 97, 147 SE 547; Bowles 
v. Chesapeake, etc., R. Co., 61 W. Va. 
272, 57 SE 131. 

85. See statutory provisions. 

[a] In Tennessee (1) the statutes 
prescribing precautions to be _ ob- 
served in operating trains do not ap- 
ply to movements of cars during 
switching in railroad yards. Todd v. 
Cincinnati, etc., R. Co., 135 Tenn. 92, 
185 SW 62, LRA1916F 555. (2) Shan- 
non Code §8 1574-1576 do not render 
‘a railroad company absolutely liable 
for a collision in the daytime, while 
an engine is being operated back- 
ward with the tender in front, and 
it is error for the court to refuse 
to charge that if the engineer is ac- 
tually on the lookout ahead of his 
engine, and sees plaintiff’s vehicle as 
soon as it can be seen as it enters on 
the crossing, and the engineer imme- 
diately blows the alarm whistle, puts 
down the brakes, and uses every pos- 
sible means to stop the train and 
‘prevent an accident, plaintiff cannot 
recover, although the engine is being 
operated backward. Southern R. Co. 
-v. Simpson, 131 Fed. 705, 65 CCA, 563 
[dist Iron Mountain R. Co. v. Dies, 
98 Tenn. 655, 41 SW 860 (where it was 
held that the railroad company’s lia- 
bility under such sections was abso- 
lute and could not be avoided by show- 
ing that it was impossible to observe 
such precautions or that the injury 
woul'd have occurred even if they had 
‘been observed) ]. , 

86. Iron Mountain R. Co. v. Dies, 
supra; Helson v. Morrissey, etc., R. 
Co., 17 B. C..65, 1 DomLR 33. 

[a] In Mississippi, Code, (1892) § 
1849, making a railroad company vio- 
lating its provisions liable to a party 
injured within prescribed limits of a 
Passenger depot by a backing train, 


In some jurisdictions the 
duty of observing particular precautions is required 
by statute,*® and the company is liable for injuries 
resulting from failure to comply therewith,’® such 


within the meaning 
an ordinary lantern in the 
hand of a brakeman on the top of a ear a “conspic- 
An ordinance requiring a company 
running a locomotive, car, or train backward to pro- 
vide a watchman at the rear end thereof requires, 
when backing an engine with a tender, 
upon the rear of the tender,®® and a watchman on 
the rear of the locomotive in such case is insuffi- 
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If the statutory warning is properly given, 
the company is not liable for the reason that such 
warning was not heard or acted upon.°? 


[§ 1812] b. ‘Kicking Cars” or Making “Flying 


Switches.” 


An engine and 


a watchman 


was designed to afford protection to 
all persons within such limits, and 
therefore applies to a person injured 
by such a train while driving a team 
across the track. Illinois Cent. R. 
Co. v. McCalip, 76 Miss. 360, 25 S 166. 

87. Baltimore, etc., R. Co. v. Peter- 
son, 156 Ind. 364, 59 NE 1044; Balti- 
more, etc., R. Co. v. Reynolds, 33 Ind. 
AN 209) Ti INE 2505, Pittsburgh, ete; 
R. Co. v. MeNeil, (Ind. A.) 66 NE 777; 
Reed v. St. Louis, etc.,,R. Co., 107 Mo. 
A. 238, 80 SW 919; Gass v. Missouri 
Pag: (RACoy 7 Mo: vA b74. 

[a] Statutes and ordinances.—In- 
dependently of any ordinance, it is 
negligence to back cars over a street 
in a city without either ringing the 
bell or blowing the whistle, under 
Rev. St. (1899) § 1102, requiring a bell 
or whistle to be sounded when a train 
is within eighty rods of a _ public 
crossing and eontinued until the 
crossing is passed. Reed y. St. Louis, 
etc., R. Co., 107 Mo. A. 238, 80 SW 919. 

83... -Harris,v, The King, 9 Cant 
Exch. 206. Contra Hollinger v. Cana- 
dian Pac. R. Co,, 21 Ont, 705, 12 Can 
LTOccNotes 169 [aff 20 Ont. A. 244]. 

89. Chicago, etc., R. Co. v. Walsh, 
157 Dll. 672, 41 NE 900 [aff 57 Ill. 
A. 448]. 

90. Harmon vy. Foran, 48 Ind. A. 
262, 94 NE 1050, 95 NE 597. 

91. Harmon v. Foran, supra 

92.. Grand Trunk R. Co. v. “McAl- 
pine, [1913] A. C. 838. 

93. ‘“Kick” defined see 35 C. J. p 91. 

94. “Running” or “flying switch” 
erage see Flying Switch 26 C. J. p 
745. 

95. Bowen v. New York Cent., etc., 
R. Co., 89 Hun 594, 35 NYS 540 

96. Smith v. Maine Cent. R. ‘Co., 87 
Me, 339, 32 A 967; McCormick v. New 
York, etc., JEY Co., 183 App. Div. 766, 
171 NYS 680. 

[a] For example, where the cars 
are moved ata rate less than six miles 
an hour, and in addition to the signal 
lights placed thereon the front car 
is brightly lighted and the bell of the 
engine which follows the cars is ring- 
ing. Smith v. Maine Cent. R. Co., 87 
Me. 339, 32 A 967. 

[b] In Massachusetts St. (1906) c 
463 pt 2 § 147, prescribing signals of 
trains approaching highway cross- 
ings, when considered in connection 
with § 245, making a railroad failing 
to give signals liable for the death of 
a traveler at a crossing, unless the 
traveler was guilty of gross or willful 
negligence or unlawful act contribut- 
ing to his death, applies only when a 
locomotive itself or cars attached 
thereto pass a crossing, and does not 
apply where, in switching, a single 
car detached from_a locomotive pass- 
es a crossing. Rodriques v. New 


1 York, etc., R. Co., 210 Mass. 305, 96 


NE 684. 

97. Fla.—Florida Cent., etc., R. Co: 
v. Foxworth, 41 Fla. 1; 25 S 388, 79 
AmSR 149. 

Ill.—Chicago, ete., R. Co. v. Gomes, 


As a general rule it is not negligence 
per se on the part of the railroad company to “kick” 
ears®* or to make 
over a highway crossing not in a populous town or 
city,®® or when proper precautions are taken for the 
safety of travelers using the crossing.®® 
such a practice is peculiarly dangerous, it creates a 
duty of unusual care on the part of the company ;°* 
and there should be not only the usual signals of bell 
and whistle, but there should also be a flagman near 
the track or a watchman on the nearest approaching 
car as well as other reasonably necessary precau- 
tions;°5 and unless contributory negligence of a 
character to defeat a recovery intervenes,®® such 


“yunning” or “flying switches’? 


But since 


46 Ill. A. 255. 

Ky.—Kentucky Cent. R. Co 
Smith, 93 Ky. 449, 20 SW 392, 14 fey 
455, 18 LRA 63; Peltier v. Louisville, 
étc., .R. Co., 29 Sw 30, 16 KyL 500. 

Me.—Smith v. Maine Cent. R. Co., 
87 Me. 339,:32 A 967. 

Mo.—Baker v. Kansas City, etc., R. 
Co., 147 Mo. 140, 48 SW 838. 

Tex.—Gulf, _etc., R. Co. v. Letsch, 
(Civ, A.) 55 SW 584 [aff 56 Sw 1134]. 

Wis.—Ward v. Chicago, ete., R. Co., 
85 Wis. 601, 55 NW 771. 

Ont.—Bonnville v. Grand Trunk R. 
Co., 1 OntWR 304. 

fa] Degree of care.—(1) It is the 
duty of a railroad company in such 
cases to use such precautions as are 
reasonably necessary to avoid strik- 
ing a person crossing its track in the 
vicinity of the public crossing. Flor- 
ida Cent., ete., R. Co. v. Foxworth, 41 
Fla. 1, 25 S 338, 79 AmSR 149. (2) 
The railroad company is only required, 
however, to provide signals and safe- 
guards so timely and abundant that 
they may reasonably be expected to 
prove effectual in warning travelers 
who are themselves in the exercise of 
due care and vigilance, and is not 
bound to adopt such extraordinary 
measures as may be needful to warn 
travelers who are thoughtless and in- 
attentive or reckless and venturesome. 
Smith v. Maine Cent. R. Co., 87 Me. 
339, 32 A 967. (8) On the other hand, 
plaintiff in such cases is not bound 
to prove that defendant’s employees in 
moving and operating a car by a flying 
switch did not care whether or not 
they killed a person in moving the 
same. Gulf, “etc., R. Co. v. Letsch, 
fiea. Civ. A’) 55 SW 584 [aff 56 SW 

98. Fla.—-Louisville, ete., R. Co. v. 
English. 78 Fla. 211, 82S 819; Florida 
Cent., etc., R. Co, v. Foxworth, 41 Fla. 
1, 25 S 388, 79 AmSR 149. 

Ky.-—Peltier v. Louisville, ete, R. 
Co., 29. SW 30, 16 KyL 500. 

Me.—-Smith v. Maine Cent. R. Co., 
87 Me. 339, 32,A 967. 

Mo.—Baker v. foaee See etes RR: 
Co., 147 Mo. 140, 48 SW 838 

Nebr.—Nilson v. Chicago. ete., “R: 
Co., 84 Nebr. 595, 121 NW 1128 (warn- 
ing. must be given). 

Tex.—Missouri, etc., R. Co. v. Finch, 
(Civ. A.) 31 SW 84, 

Wis.—Ward v. Chicago, ete., R. OF 
85 Wis. 601, 55 NW 771. 

And see cases infra note 1. 

[a] Thus it is the duty of a rail- 
road company to take special pains to 
give the public full warning of the 
danger, and the duty of the conductor 
to see persons who are approaching 
the crossing unaware of the danger, 
and give them sufficient warning. 
Ward v. Chicago, etc., R. Co., 85 Wis. 
601, 55 NW 771. 

99. Mitchell v. Illinois Cent. R. Co., 
110 La. 630, 34 S 714, 98 AmSR 472. 

Contributory negligence at highway 
oreeenee generally see infra §§ 1855— 

3. : 
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acts, when performed without taking reasonable pre- 
cautions to avoid injuries to persons on or approach- 
ing the crossing, constitute negligence for which 
especially where 
they are in violation of a statute or ordinance.” 
Where such acts are performed at a crossing in a 
populous town or city along which people are con- 
stantly accustomed to travel, they have been held to 
be negligence per se,* although signals of alarm are 
given from the engine employed in the switching.* 


the railroad company is hable,* 


ie AOD S.—Delaware, ete., R. Co. v. 
Converse, 139 U.S. 469, 11 SCt 569, 35 
L. ed. 213; Lacey v. Louisville, ete., R. 
Co., 152 Fed. 134, 81 CCA, 352; Texas, 
ete., R. Co. v. Nolan, 62 Fed. 552, 11 
CCA 202 [app dism 17 SCt 1000 mem, 
41 L. ed. 1177 mem]. 

Cal.—Chung Sing v. Southern Pac. 
Co., 182 Cal. 609, 189 P 281. 

Fla.— Florida Cent., EtG, obs COs ws 
Foxworth, 414 Fla. 1, 25 S 388, 79 
AmSR 149. 

Ind.—Lake Erie, etc., R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753; 
Chicago Terminal Transfer R. Co. v. 
Walton, 165 Ind. 642, 74 NE 988; 
Louisville, ete, R. Cov: Sep aG 126 
Ind. 290, 25 NE 149, 26 NE 45. 

ete; (aR Co, 
Ackerman, 148 Ky. 435, "146 SW i113; 
Peltier v. Louisville, ete., Py. Oe, 29 
SW 30, 16 KyL 500. 

La.—Mitchell v. Illinois Cent. R. 
Co., 110 La. 630, 34 S 714, 98 AmSR 
472 (differentiating a case where a 
railroad company is grossly negligent 
in making a running switch at a cross- 
ing without using proper precautions 
from one where a person is injured by 
his failure to observe necessary pre- 
cautions against the ordinary dangers 
to be anticipated at a railroad cross- 
ing); Reid v. Missouri Pac. R. Co., 3 
La. A. 608; Townsend v. Missouri Pac. 
Re TCom sar cA. 5983. Pitre Vv. Dexas, 
ete., R. Co., 6 La. A. (Orleans) 364; 
Cotton v. Texas, etc., R. Co., 3 La. A. 
(Orleans) 297. 

Mo.—Baker v. Kansas City, etc., R. 
Co.. 147 Mo. 140, 48 SW 838; Baker 
v. Kansas City, etc., R.\ Co., 122 Mo. 
533, 26 SW 20; O’Connor yv. Missouri 
Pac. R. Co., 94 Mo. 150, 7 SW 106, 4 
AmSR 364; Nicholson v. "Missouri Pac. 
R. Co., (A.) 297 SW 996; Knox v. Mis- 


souri, etc., R. Co., 199 Mo. A. 64, 203 
SW 225; Pinney v. Missouri, etc., R. 
Coty Mos AL 52'%: 

Nebr.—WNilson v. Chicago, R. 


etc., 
Co., 84.Nebr. 595, 121 NW 1128. 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445. 

Tex.—Central Texas, etc., R. Co. v. 
Gibson, 35 Tex. Civ. A. 66, 79 SW 351; 
Texas, ete.) Ro Conver Carr, (Clive A.) 
42 SW 126 [rev on other grounds 91 
Tex. 332, 43 SW 18]; Missouri, etc., 
R. Co. v. Finch, (Civ. A.) 31 SW 84 

Wash.—Williams v. Northern Pac. 
R. Co., 63 Wash. 57, 114 P 888, AnnCas 
1912D 340. 

W. Va.—Vance v. Ravenswood, etc., 
R. Co., 53 W. Va. 338, 44 SE 461. 

Wis.—Ward v. Chicago, ete., R. Co., 
85 Wis. 601, 55 NW 771. 

See Love v. Ft. Dodge, etc., R. Co., 
207 Towa 1278,' 1281, 224 NW 815 
(where the court said: ‘‘Under cer- 
tain facts and circumstances a ‘flying 
switch’ does constitute negligence’). 
‘Kicking a car uncontrolled across 
a public and travelled street in a 
large city at least permits a justifiable 
inference of negligence, if nothing 


more.’ Chung Sing v. Southern Pac. 
Comls2z2Call 609, 6il sobre 281: 
[a] Failure to provide watchman 


or sound bell or whistle—(1) It is 
gross negligence for a railroad com- 
pany to allow its cars to be “kicked” 
across a crowded street crossing, 
where no watchman is stationed, with- 
out sounding a whistle or bell. Pel- 
tier v. Louisville, ete., R. Co., 29 SW 
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30, 16 KyL 500. (2) So it is negli- 
gence to “kick” a car back across a 
street crossing without signal or 
without some one on such car to con- 
trol it and give notice of its approach. 
eed v. Missouri, ete., R. Co., 71 Mo. 

{[b] Failure to keep lookout.—(1) 
In operating trains in the streets of 
towns and villages and in the immedi- 
ate vicinity of public crossings, a 
railroad company is bound to keep a 
lookout when making “flying switch- 
es” or backing cars by the “kicking 
back” process (Florida Cent., ete., R. 
Co. v. Foxworth, 41 Fla. 1, 25 JS 388, 79 
AmSR 149); (2) and this duty is hot 
fulfilled if no precaution is taken other 
than ringing the engine bell (Florida 
Cent., etc., R. Co. v. Foxworth, supra). 

[ec] Failure to give warning.—(1) 
Where cars are cut loose from the 
train and allowed to cross a highway 
by their own momentum at a speed of 
from five to seven miles per hour with 
no engine at either end, so that no bell 
could be rung or whistle sounded, the 
railroad company is guilty of negli- 
gence notwithstanding the conductor 
is on the cars yelling and whistling to 
one who is crossing the track. Baker 
Vv. Kansas City,.ete:, R.” Cot 147" Mo: 
140, 48 SW 838. (2) Allowing an un- 
controlled car to run over a railroad 
erossing without warning is negli- 
gence, regardless of the rate of speed 
at which it travels. Nicholson v. 
Missouri Pac. R. Co., (Mo. A.) 297 SW 
996.. (3) Making a running switch in 
the nighttime across a public highway 
at grade without’ any warning of the 
approach of the cars is negligence as 
a matter of law and not simply evi- 
dence of negligence. Delaware, etc., 
R. Co. v. Converse, 139 U. S. 469, 11 
SCt 569, 35 L. ed. 213; Texas, etc., R: 
Co. v., Nolan, 62. Med. 552.) 1f 'CCAT202; 
[app dism 17 SCt 1000 mem, 41 L, ed. 
1177 mem). 

[ad] Failure to control cars.—A 
finding of negligence has been sus- 
tained where cars were cut loose in 
making a flying switch on a spur track 
downgrade, so that control of the cars 
by hand brakes was more than ordi- 
narily difficult. Williams v. Northern 
Pac. R. Co., 63 Wash. 57, 114 P 888, 
AnnCas1912D 340. 

{e] Failure to give signals, con- 
trol cars, and maintain lights at a 
crossing where many people are ac- 
customed to travel, while the com- 
pany’s servants are attempting to 
make a flying switch at great speed 
there, is negligence. Missouri, etc., 
R. Co. v.. Finch, (Tex. Ciy.,A,).31 SW 
84. 

2. Alabama Great Southern R. Co. 
v. Anderson, 109 Ala. 299, 19 S 516; 
Wilson v. Atlantic Coast Line R. Co., 
142, N.\ 'C...333, 55 SE.267> ‘Gulf, iete., 
R. Co. v. Hamilton, (Tex. Civ. A.) 28 
SW 906. 

[a] Rule applied to violation of 
Birmingham City Code § 467. Alaba- 
ma Great Southern R. Co. v. Anderson, 
109 Ala. 299, 19 S 516. 

3. Ill—Illinois Cent. R. Co. v. 
Baches, 55 Ill. 379. 

Ky.—Kentucky Cent. R. Co. 
Smith, 98 Ky. 449, 20 SW 392, 14 Kyl 
455, 18 LRA 63. 

Miss.—Alabama, 
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[§ 1813] F. Lights, Signals, and Lookouts on 
Trains and Cars*°—1. Duty in General—a. Lights. 
In the night® or when it is dark’ or dusk dark,® 
the common-law duty: of reasonable care may re- 
quire that a railroad shall give some signal by light’ 
so that persons at a crossing may see an approach- 
Such light should be of a kind calculated 
to attract the attention of travelers at or near the 
crossing,!® indicating to them the approach of the 
train toward the crossing,!! such as a headlight,*? 


Summers, 68 Miss. 566, 10 S 638. 

Mo.—Stevens v. Missouri Pac. R. 
Co., 67 Mo. A. 356. 

N. Y.—Brown v. New York Cent. R. 
Co., 32 N. Y. 597, 88 AmD 353) [aff 3% 
Barb. 385]. 

N. C.—Lutterloh v. Atlantic Coast 
Line: B.. Co, 4172 NAC 1k6; S0SHOS: 
Johnson v. Seaboard Air Line R. Co., 
163 N. C. 431, 79 SE 690, AnnCas1915A 
598; Vaden v. North Carolina R. Co., 
150 N. C. 700, 64 SE 762; Wilson v. 
Atlantic Coast Line Co., 142 N. C. 333, 
55 SH 257. 

See Ferguson v. Wisconsin Cent. R. 
Co., 63 Wis. 145, 23 NW 123 (itis the 
duty of a company when making a 
running switch where the track cross- 
es public business streets in populous 
villages and towns to use the utmost 
care to avoid accidents). 

4...) Tiinois* ‘Cent: vete:, sR. Cosry. 
Baches, 55 Ill. 379. 

5. Proximate cause of injury see 
infra § 1852. 

Right of traveler to rely upon see 
infra § 1907. 

6. Chicago, ete., R. Co. v. Coon, 48 
Ind. A. 675, 93 NE 561, 95 NE 596; 
Louisville, etc., R. Co. v. Gardner, 140 
Ky. 472.132, SW. T87; Southern _R. 
Co. v: Winchester, 105 Sw 167, 32 Kyl 
19; Louisville, ete., R. Co. v. Mor- 
ris, 20 SW 539, 14 KyL 406; Becke v. 
Missouri Pac. R. Co., 102 Mo. 544, 13 
SW 1053, 9 LRA 157; Cordell v. New 


York Cent., ‘ete., RR: Co, 10 Navy alos 
26 AmR 550. 
[a] Ordinance requiring a light to 


be displayed on the forward end of an 
approaching train at night did not 
work any change in the rules of com- 
mon law. Parker v. Seaboard Air Line 
R. (Co., 181 N. C.795, 106 Sh 755. 

7. Fejdowski v. Delaware, etc., 
Canal Co., 168 N. Y. 500, 61 NE 888; 
Parker v. Seaboard Air Line Re TCo;, 
181 N. C. 95, 106 SE 755; Et. Worth, 
etc., R. Co. v. Houston, (Tex. Civ. A.) 
185 SW 919. 

8% Ft. Smith, etc., R. Co. v. Messek, 


96 Ark. 243, 131 Sw 686, 966; Ft. 
Worth, etc., ’R. Co. v. Houston, (Tex. 
Civ. ra) 185 SW 919. 


9. Becke v. Missouri Pac. R. Co., 
102 Mo. 544, 18 SW 1058, 9 LRA 157; 
Hill vy. Atlantic Coast Line R. Co., 166 
N. C. 592, 82 SE 864. 

10. Gorton v. Harmon, 152 Mich. 
473, 116 NW 4438, 15 AnnCas 461; 
Cheney v. New York Cent., ete, R. 
Co., 16 Hun (CN: Y.) 4153: Bill) we At 
lantic Coast Line R. Co., 166 N. C. 592, 
82 SE 864; Hines v. Chicago, etc., R. 
Co.,, 105 Wash. US nee loos 

[a] Red light on the rear of an 
approaching train is an indication of 
danger to those in the rear, not a 
warning to travelers. Gorton v. 
Harmon, 152 Mich. 478, 116 NW 443, 
15 AnnCas 461. 

11. Louisville, etc., R. Co. v. Mor- 
ris, 20 SW 5389, 14 Kyl 466; Gorton 
v. Harmon, 152 Mich. 4738, 116 NW 443, 
15 AnnCas 461; Hines v. Chicago, etc., 
R...Co., 105 Wash. 178, 177 P19. 

12. Ariz.—Davis v. Boggs, 22 Ariz. 
497, 199 P 116. 

Ind.—Chicago, etc., R. Co. v. Coon, 
48 Ind. A. 675, 93 NE 561, 95 NE 596. 

Ky. Louisville, Cte Et COa rive 
Gardner, 140 Ky. 772, 1381 SW 787; 
Southern R. Co. v. Winchester, 105 SW 


——————  —_-—- Rn vnwmnvmnvw or — sss 


*By ALBERT S. ABEL (§§ 1818-1826). 


oe OS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1813-1814] 


or, if the train is backing toward the crossing, an 
appropriate bright hight on the rear of the train to 
show that fact,1® and although there is a light on the 
forward end of a backing train, if it is of such a 
character as not to suggest the approach of such 
train to the crossing to a reasonably cautious man, 
Neither will the presence of a 
headlight fulfill the company’s duty if the headlight 
is clouded and obscured?® or if it is turned down so 
A further purpose of a 
headlight is to enable the engineer to see objects 
on the track at crossings,**? and a sufficient heht 
Ordinarily the ab- 
sence of warning lights constitutes evidence of neg- 
ligence to be considered in connection with other 
such as the amount of light.?° 
When coupled with the failure to give proper sig- 
nals of approach,”! the absence of proper lights from 
moving cars or trains approaching a crossing in a 
city or where persons may reasonably be expected is 
negligence as a matter of law,?? and especially when 


it does not suffice.4 
low as to be ineffective.?® 
for that purpose is necessary.'$ 


cireumstances,!® 


167, 32 KyL 19. 
Mich.—Gorton v. Harmon, 152 Mich. 
473,116 NW 443, 15 AnnCas 461. 
Mo.—Becke v. Missouri Pac. R. Co., 
102 Mo. 544, 13 SW 1053, 9 LRA 157. 
N. Y.—Drago v. New York Cent., 
ee R. Co., 139 App. Div. 828, 124 NYS 
37 


Old. —Midland Valley R. Co. v. Law- 
horn, 81 Okl. 288, 198 P 586. 

13. Follett v. Illinois Cent. R. 'Co.; 
200 Ill. A. 289; Maher v. Louisiana R., 
ete., Co., 145 La. 733, 82 S 872; Hamp- 
ton v. Louisiana, etc., R. Co., 2 La. A. 
171; Louisiana, etc., R. Co. v. Louder- 
milk, (Tex. Civ. A.) 12 SW (2d) 824; 


Hines. v. Chicago, ete, R.° Co., 105 
NWwrash. 108, 07:7 2 795. 
fa] Traveler on crossing is not 


bound to assume that there are cars 
approaching between the engine and 
the crossing without lights on their 
ears so that their presence cannot be 
discovered by the use of the senses of 
sight and hearing. Canning v. Buf- 
falo, etc., R. Co., 168 N. Y.555, 61 NE 
sO) hes 

14. Hines v. Chicago, etc., R. Co., 
Ob Washi 178, 177 P7195 

[a] Ordinance requiring a “con- 
‘spicuous bright light’ is not satisfied 
by the display of another character of 
light. Rosenthal v. Chicago, etc., R. 
Go. 255) LIP 52, 99 NE-6725 Chicago, 
ete, ke. Co. Ve Lrayes,(33-Lil A. 307. 

15. Chicago, etc., R. Co. v. Coon, 48 
nde A> 675; 938 NE 561, 95 NH 596. 

16. Daniels v. Staten Island Rapid 
Transit Co., 125 N. Y. 407, 26 NE 466. 

17. McCaffry v. Canadian Pac. R. 
Co., (Alta.) [1924] 2 DomLR 213. 

18. McCaffry v. Canadian Pac. R. 
‘Co., supra. 

S.—Texas, Tee On Ve 
Nolan, 62 Fed. 552, i “oa 202 [writ 
of error dism 17 SCt 1000 mem, 41 
i, ed. 1177 mem]. 

Ariz.—Davis v. Boggs, 22 Ariz. 497, 
Oe hG. 

Ill.—Chicago, etc., R. Co. v. Trayes, 
Bolle AY BO (Chicaso; ete, R. Co. iv: 
Stube, 15 Ill. A. 39. 

N. Y.—Cheney v. New York Cent., 
ete., R. Co., 16 Hun 415. 

Tex.—Louisiana, etc., R. Co. v. 
Loudermilk, (Civ. A.) 12 SW (2a) 824. 

[a] Negligence per se.—Although 
the mere absence of lights or mere 
irregular order of cars is not of itself 
negligent, where the two concur, and 
further, the cars are run at irregular 
intervals, a case of negligence is made 
out as a matter of law. Principe v. 
American R. Co., 22 Porto Rico 282. 

[b] “Continuing” negligence.—It 
is not continuing negligence for a 
railroad to fail to display a headlight. 
Hill v. Atlantic Coast Line R. Co., 166 
N. C. 592, 82 SE 864. 

20. Parker v. Seaboard Air Line R. 
Co., 181 N. C. 95, 106 SE 755. 
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[a] Statutory provisions.—In view 
of Rev. St. 66-261, requiring locomo- 
tive engines to be equipped with head- 
lights, Interstate Commerce Commis- 
sion Rules, rule 31, requiring head- 
lights to be displayed on engines used 
in road service between sunset and 
sunrise in interstate commerce, is im- 
perative and not discretionary with 
the enginéer. or operator in charge. 
Pree v. Schaff, 118 Kan. 196, 234 P 

[b] It is competent to show thata 
down bound car on the same railroad, 
which passed a crossing a short time 
before, was lighted, in order to show 
that the time had arrived for lighting 
the headlight. Daniels v. Staten Is- 
land Rapid Transit Co., 125 N. Y. 407, 
26 NE 466. 

21. See cases supra notes 

22. Kerr v. Bush, (Mo. rey Ste SW 
393; Drago v. New York Cent., ete., R. 


Co., 129 App. Div. 828, 124 NYS 374; 
Ft. Worth, etc., R. Co. v. Houston, 
(Civ. A.) 185 SW 919 [rev on other 


grounds 111 Tex. 324, 234 SW 385]. 

23. Ill.—Lake Erie, etc., R. Co. v. 
Zoffinger, 107 Ill. 199. 

Ind.—Chicago, ete., R. Co. v. Coon, 
48 Ind. A. 675, 93 NE 561, 95 NE 596; 
Ohio; sete, ka tCo.. ve HUI? indi A. 
255, 34 NE 646. 

Mo.—Becke v. Missouri Pac. R. Co., 
102 Mo, 544, 13 SW 1053, 9 LRA 157. 

Ok1.—Midland Valley R. Co. v. Law- 
horn, 81 Okl. 288, 198 P 586. 

Va.—Shiveley v. Norfolk, 
Co., 125 Va. 384, 99 SE 650; Southern 
R. Co. v. Abee, 124 Va. 379, 98 SE 31. 

24. La.—Draiss v. Payne, 158 La. 
652, 104 S 787; Savage v. Tremont 
Lumber Co., 3 La. A. 704; Hampton vy. 
Mouisianan ete. Re. (Co: 2) ay a. eli. 

Mich.—Gorton v. Harmon, 152 Mich. 
473, 116 NW 443,.15 AnnCas 461. 

N. Y.—Fejdowski v. Delaware, etc., 
Canal Co., 168 N. Y. 500, 61 NE 888; 
Cordell v. New. York Cent., etc, R. 
€o:; TON. Yo 119, 26 AmR 550° 

N. C.—Parker v. Seaboard Air Line 
R, Co., 181 NC. 95, 106 SEH 755. 

Wash.—Hines v. Chicago, etc., R. 
Col,/105 Wash. 178, 177 P 795. 

25. Henavie v. New York Cent. R. 
Co., 166 N. Y. 280, 59 NE 901; Weber 
Vi New: York Cent.,, etc., RK. Co. 67 
ING ie Xacti. ie 

[a] Both audible signals and 
lights may be necessary at a particu- 
lar crossing to perform. fully the com- 
pany’s duties. Louisville, etc., R. Co. 
v. Morris, 20 SW 539, 14 KyL 466. 

26. Pedlar v. Canadian Northern 
RR." Co,, 20 Man... 265. 

27. McNeil v. Missouri Pac. R. Co., 
(Mo. A.) 182 SW 762. 


28. McNeil v. Missouri Pac. R. Co., 
supra. 
29. Zuvelt v. Canadian Pac. R. C 


0., 
23 Ont. L. 602, 2 OntWN 10638, 19 


etce., R., 
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such train is running at a rapid speed?* or is back- 
ing toward the crossing.*4 
cient light displayed on trains or cars does not show 
that the railroad has performed its full duty of due 
eare to travelers,?° and the fact that a headlight is 
obscured by steam from the engine may east on a 
railroad the duty of exercising more precautions.?° 
Statutes requiring engines to be furnished with 
headlights which shall be kept burning are designed 
to secure the protection that a useful headlight af- 
fords,?7 and not to compel such headlight to be car- 
ried where it would serve no useful purpose,?° so 
that snow plows?® and engines preceded by, and cou- 
pled to, snow plows*® need not have headlights. 

[§ 1814] b. Signals—(1) At Common Law. 
railroad company is not relieved from the obliga- 
tion of giving signals of the approach of its trains 
or ears to crossings by the fact that no statute or 
ordinance has been adopted or is applicable to the 
situation and circumstances in question.?? 
some decisions a specific common-law duty to give 


Merely having a suffi- 


A 


Under 


OntWR 77, 12 CanRCas 420. 
30. McNeil v. Missouri Pac. R. Co., 
(Mo. A.) 182 SW 762. 


31. Hawaii—Andrade  v. Oahu, 
etc., R. Co., 27 Hawaii 381. 
Ind.—Cleveland, etc., R. Co. v. 


Miles, 162 Ind. 646, 70 NE 985; Payne 
v. Burnett, 78 Ind. A. 64, 133 NE 147; 
Pittsburgh, etc... R, Con Va tatiaanyeie 
Ind. A. 519, 122 NE 357; Louisville, 
etc. Tract: Con vw Cotner, mide ind: aa 
377, 125° NE 78; .Vandalia RCo. v: 


Baker, 50 Und. A. 184, 97 NB) 216; 
Pittsburgh, etc., R. Co. v. Lynch, 43 
Ind. A. 177, 87 NE 40. 


Iowa.—Anderson y. U. S. Railway 
Administratien, 197 Iowa 1, 196 NW 
584; Artz v. Chicago, ete., R. Co., 34 
Iowa 153. 

Mich.—Rathbone v. Detroit United 
R., 203 Mich. 695, 160 NW 884; Gug- 
genheim v. Lake Shore, etc., R. Co., 
66 Mich. 130, 33 NW 161. 

Minn.—Czech v. Great Northern R. 
Co., 68 Minn. 38, 70 NW 791, 64 AmSR 
452, 38 LRA 302. 

Mo.—Jackson v. Southwest Mis- 
souri R. Co., 171 Mo. A. 430, 156 SW 
1005 [aff 189 SW 381]. 

N. Y.—Durkee v. Delaware, etc., 
Canal Co., 88 Hun 471, 34 NYS 978; 
Friess v. New York Cent., ete; a. Co. 
67 Hun 205, 22 NYS 104 [aff 140 N. Y. 
639 mem, 35 NE 892 mem]; Lewis v. 
New York, etc., R. Co., 1 Silv. Sup. 393, 
5 NYS 313 faft 123 No Y¥:-496, 255NE 


eee 

C.—Hinkle vy. Richmond, ete., 
lates ays 109 N. C. 472, 13 SE 884, 26 
AmSR 581. 


Pa.—Pittsburg, etc., R. Co. v. Dunn, 
56 Pa. 580. 

S. C.—Chisolm v. Seaboard Air Line 
R..Co., A220 S.C) 394, W4 SE 500% 

Tenn.—Stem v. Nashville Interur- 
pee R. Co., 142 Tenn. 494, 221, Sw 

92. 

Wis.—Hilert v. Green Bay, etc., R. 
Co., 48 Wis. 606, 4 NW 769. 

Can. —Napierville Junction R. Co. 

Dubois, [1924] can. Se Caiios (1934) 
4 DomLR 188, 29 CanRCas 419. 
‘ Ont.—Hollinger v. Canadian Pac. R. 
Co., 20 Ont. A. 244; Beckett v. Grand 
Trunk ey. Go. . 3 (‘OntueA 1 7a atione 
Caney S.C. (3s? Hendrie: tveasGrand 
Trunk R. Co., 51 Ont. L. 191,67 Dom 
LR 165. 

“Nor, on the other hand, does the 
absence of any statutory requirement 
to ring the bell or sound the whistle 
excuse a railroad company from all 
obligation to do so under any and all 
circumstances.” Artz v. Chicago, 
etc., R. Co., 34 Iowa 158, 158. 

[a] Common-law duties govern 
the approach of trains to crossings in 
the absence of controlling statute or 
ordinance. Louisville, ete., R. Co. v. 
OWE, PAB ee 2G, 25 SW (2d) 398. 

{b] Absence of any requirement in 
company’s charter of any signals for 
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warning or notice .of such approach has been recog- | 
nized, 32 and the failure to give a proper signal or 


crossings does not authorize it to 
operate without giving such warnings 
of its approach and to escape all ee 
bility therefor. Louisville, etc., 
Co. v. Com., 13 Bush (Ky.) 388, ty 
AmR 205. 

[ec] “Signals,” as used in connec- 
tion with the operation of a railroad, 
is a word which implies action, the do- 
ing of some act whereby notice or 
warning is given, such as the ringing 
of a bell, blowing of a whistle, waving 
a lantern, or shooting a ‘torpedo. 
Coleman v. St. Louis-San Francisco 
R. Co.; 130 Kan. 325, 286 P 254. 

32. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S..161, 24 L. ed. 403; U. 
S. Director Gen. of Railroads v. Zan- 
zinger, 269 Fed. 552; Chicago, etc., R. 
Co. v. Sharp, 63 Fed. 532, 11 CCA 337; 
Morris v. Chicago, etc. R. Co., 26 
Fed. 22. 

Ariz.—Davis v. Boggs, 22 Ariz. 497, 
199 P 116; Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148, 185 P 938. 

Del.—Trimble v. Philadelphia, etce., 
R. Co., 27 Del. 519, 89 A 370; Short v. 
Philadelphia, etc., R. Co., 23 Del. 108, 
76 A 363; Reed v. Queen Anne’s R. 
Co., 20 Del. 413, 57 A 529. See Rob- 
erts v. Maryland, ete., R. Co., 28 Del. 
150, 158, 91 A 285 (“The failure on the 
part of the company to use the com- 
mon, ordinary, and appropriate meth- 
ods of warning is an evidential fact 
relevant to the question whether the 
company did do what a reasonably 
prudent and careful person would 
have done, under all the facts and 
circumstances, to warn travelers of 
the impending danger’’). 

D. C.—Johnson v. Baltimore, etc., R. 
Cony ‘Di Cs "23.2. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Ill.— Rockford, ete., R. Co. v. Hill- 
mer, 72 Ill. 235; Cleveland, etc., R. Co. 
v. Baker, 106 Ill. A. 500; Tllinois Cent. 
R. Co. v. Scheffner, 106 Til. A. 344 [aff 
209 Ill. 9, 70 NE 619]. 

Ind.—Cleveland, etc., R. Co. v. Miles, 
162 Ind. 646, 70 NE 985; Pittsburgh, 
etc., R. Co. v. Barton, 139 Ind. 357, 37 
NE 150, 38 NE 594; Indianapolis, etc., 
R. CR: v. McLin, 82 Ind. 435; Chicago, 


ete, Co. v. American Trust Co., 85 
Ind. ae 193, 153 NE 419; Payne v. 
Burnett, 78 Ind. A: 64, 133 NE 147; 


Louisville, ete., Tract. "Co. v. Cotner, 
71 Ind. A. 377, 125 NE 78; Pittsburgh, 
ete. wR: Co.7.V. Macy, \59> Ind.) A: 125) 
107 NE 486; Lake Shore, etc., R. Co. v. 
Myers, 52 Ind. A. 59, 98 NE 654, 100 
NE 313; Vandalia R. Co. v. Baker, 50 
Ind. A. 184, 97 NE 16; Pittsburgh, éte., 
Bri Con Vv. "Lynch, 43 Ind. A. eae al 
NE 40; Bvansville, CLC ery +O; 
Clements, 32 Ind. A. 659, 70 NE bed, 
But see Pittsburgh, etc., BR COLO Ve 
Tatman, 72 Ind. A. 519, 122 NE 357 
(if the bell or other signal is reason- 
ably necessary to warn travelers so 
that they may avoid danger, such 
signal should be given as is reason- 
ably necessary). 

Ky.—Louisvillé, etc., R. Co. v. Bays, 
220 Ky, 458, 285 Sw 452: Louisville, 
etc., Co. v. Thompson, 217 Ky. 21, 
288 SW 761; Louisville, etc.; R. Co. v. 
Johnson, 214 Ky. 189, 282) SW 1087; 
Louisville, etc., R. Co. v. Allnutt, 15,0 
Ky. 831, 151 Sw 14; Louisville, etc., 


R: Co. v. Gardner, 140 Ky. 1G co 
SW 787; Louisville, ete. R. Co. 
Taylor, ‘104 SW 776, 31 Kyl Ti4g: 


Louisville, etc., R. Co. v. Lucas, 98 
SW 308, 30 KyL 259 [reh den 99 SW 
959, 80 Kyl 539]; Louisville, etce., 
R. Co. -v. Lyon, 58 SW 434, 22 Ky 
544; Louisville, etc., R. Co. v. Morris, 
20 SW 539, 14 KyL 466; Louisville, 
etc., R. Co. v. Goetz, 79 Ky. 442, 42 
AmR 227. 

Mich.—Rathbone v. Detroit United 
R., 203 Mich. 695, 169 NW 884; Gug- 
genheim v. Lake Shore, €tc., R. Co: 
66 Mich. 150, 33 NW 161. 

Mo.—Dyer v. Kansas City Southern 
R. Co. (A.) 25 SW (2d) 508; Yoakum 
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Co., (A.) 199 SW 
263; Hudson v. Bouthyont Missouri 
Re Co., 173 Mo. A. 611, 159 SW, 9; 
Jackson v. Southwest Missouri R. Co., 
171 Mo. A. 430, 156 SW _ 1005 [aff 189 
SW 381]; Turney v. United R. Co., 
155) Mo. VA.’ 518, 135. SW 93) 

Mont.—Hunter v. Montana Cent. R. 
Co., Ae, Mont. 525, 57 P 140. 

N. Y.—Byrne v. New York Cent., 
etc., R. Co., 104 N. Y. 362, 10 NE 539, 
58 AmR 512; Raymer vy. Rutland R. 
Co., 204 App. Div. 135, 198 NYS 261; 
Brown vy. Long Island R. Corbh29 App. 
Div. 649, 113 NYS 1090; Berkery Vv. 
Erie, etc., RCo. 65 App. Div. 489, 67 
NYS 189 [aff 172 N. Y¥. 636: mem, 65 
NE 1113 mem]; Smith v. New York 
Cent., ete:., Ri 'Co., 41 App. Div. 614, 
58 NYS 63; Hickey v. New York Cent., 
OUG.,nkk.. Co., 8 App. Div. 128, 40 NYS 
44: Durkee v. Delaware, etc., Canal 
Co., 88: Hun 471, 34 NYS 978; Friess 
v. New York Cent., 6tC.s RCo; 
Hun 205, 22 NYS 104 [aft 140 N.Y. 639 
mem, 35 NE 892 mem]; Crawford v. 
Delaware,’ ete., R. Co.) 54.N._Y. Super: 
262, 13 NYSt 298; Bleyle v. New York 
Cent., etc., R. Co., 11 NYSt 585 [aff 
113 N. Y. 626 mem, 20 NE 877 mem]. 
But see Vandewater v. New York, etc., 
R:. Cos 135! Nu-Y) 583, -32 NE 636 (in 
the absence of statuté a railroad still 
has a duty toward those at crossings, 
namely, to run with reasonable care 
and caution, and it may well be that 
under all the circumstances failure 
to give a signal of approach might 
be actionable); Cordell v. New York 
Cent., ete., R. Co., 64 N. Y. 535 [rev 6 
Hun 461] (to same i Grippen v. 
New York Cent. R. Co., 40 N. Y. 34 
(where no governing statute exists, 
it is enough for a railroad to observe 
due care in using its tracks and it 
need not go further and give notice 
that it intends to do so). 

N. C.—Collett v. Southern R. Co., 
198 N. C. 760, 153 SH 405; Redmon v: 
Southern R. Co., 195 N. C. 764, 143 SE 
829; Hill v. Norfolk Southern R. Co., 
195 N. C. 605, 143 SE 129; Franklin 
v. Linville River R. Coy 192 N.C. lets 
135 SE 874; Harwood vy. Southern R. 
Co.; 192; N. C. 27, 133 SE 180; Costin-v. 
Tidewater Power Gos, 181. N. C. 196, 
106 SE 568; Jackson v. Atlantic Coast 
Line R. Co., 181_.N. C. 158, 106 SE 495; 
Perry v. Norfolk Southern R. Co., 180 
N. C. 290, 104 SE 673; Goff v. Atlantic 
Coast Line R. Co., 179 N. C. 216, 102 
SE 320; Hill v. Atlantic Coast Line 
R.Co., 166 N. C. 592, 82 SE 864; Had- 
wards v. Atlantic Coast Line R. Co., 
132 N. C. 99, 43 SE 585; Hinkle v. 
Richmond, ete., Ri Cox; 109 N.C. 472, 
13 SE 884, 26 AmSR 581. 

Pa.— Wingert v. Philadelphia, etc., 
R. Co., 262 Pas 21, 104 A 859; Bickel 
v. Pennsylvania R. Cows 217: ’Pa. 456, 


v. Atchison, etc., 


66 A 756, 118 AmSR 9263 Lehigh Val- 


ley R. Co. v. Brandtmaier, 113 Pa. 610, 
6 A 238; Se aula gaa. Co. v. Good- 
man, 62 Pa. 329. 

Ss. Gn Ween v. Atlantic Coast Line 
R. Co., 140 S. C. 128,138 SH 675° [cer- 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Chisolm 
v. Seaboard Air Line R. Coy, 1218S. GC, 
394,/ 114 SE 500; Hutto v. South 
Bound R. Cor bu Soc 495, 39 SE 710; 
Kaminitsky ¥y. Northeastern R. Co., 
25 SiGe bor 


Tenn.—Hurt v. Tee ote, Re Coy 
140 Tenn. 623, 205 Sw 4 
Tex.—Louisiana ia He: Co. 


Loudermilk, (Civ. A.) 12 sw’ (2a) god. 

Va.—Director Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351. 

“Due care in the case of the com- 
pany means, ordinarily, the timely em- 
ployment of sufficient signals or 
warnings, giving notice of the ap- 
proach of trains to public places, such 
as highways or street crossings,” 
Trimble v. Philadelphia, ete., R. Co., 
27 Del. 519 525, Soe Aes 10 re 
common law requires the giving 
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warning held to constitute negligence ;** and in oth- 
er jurisdictions, while no such specific duty exists,** 


of such signals at a highway cross- 
ing as are reasonable in view of 
the situation and surroundings, to 
put individuals using the highway on 
their guard.” Hutto v. South Bound 
R. Co., 61 S. C. 495, 500, 39 SE 710. 
“Though railroad crossings are pro- 
vided for the~use of the public, the 
trains of the railroad company are en- 
titled to the right of way, and a trav- 
eler of the highway upon reaching the 
crossing must stop to allow an ap- 
proaching train to pass, but this re- 
quirement is conditioned upon the 
train’s giving due and timely warning 
of its approach.” Louisville, ete., R. 
Co. v. Lucas, 98 SW 308, 310, 30 KyL 
359 [reh den 99 SW 959, 30 KyL 539]. 

[a] Statutory powers of railway 
commissioners.—The fact that the 
law authorizes railroad commission- 
ers to compel railroads to establish 
gates or station flagman or take other 
precautionary measures within a cer- 
tain distance of towns or cities was 
not intended to and does not relieve 
railroad from the duty devolving upon 
them at other points to use proper 
means to warn travelers at public 
crossings of the approach of trains. 
Louisville, ete., R. Co. v. Lyon, 58 SW 
434, 22 KyL 544. 

33. Ill.—Rockford, ete, R. Co. v. 
Hilmer, 72 Ill. 235. 

Ind.—Vandalia R. Co. v. Baker, 50 
Ind. A. 184, 97 NE 16. 

Ky.—Louisville, ete, R. Co. 
Goetz, 79 Ky. 442, 42 AmR 227. 

Mo.—Kerr v. Bush, (A.) 215 SW 
393, 398 [cit Cyc]. 

N. Y.—Durkee v. Delaware, etc., 
Canal cu 88 Hun 471, 34 NYS 978; 
Crawford v. Delaware, ete. ER: Co., 
54 N. RS Super. 262, 13 NYSt 298. 

N. C.—Collett v. Southern R. Co., 
198 N. C. 760, 153 SE 405; Redmon 
vy. Southern R: Cosi L95UN. on 764, 143 
SE 829; Hill v. Norfolk Southern R. 
Co., 195 N. C. 605, 143 SE 129; Pope 
v. Atlantic Coast Line R. Co., 195 N. 
C.. 67, 141 SE 350; Franklin v. Lin- 
ville River R. Co.,. 192) N..C.-71 7) 136 
SE 874; Blum v. Southern R. Co., 187 
N. C. 640, 122 SE 562; Perry v. Nor- 
folk Southern R, Co., 180 N. C. 290, 104 
SE 673. 

Tenn.—Hurt v. Yazoo, ete., R. Co., 
140 Tenn. 623, 205 SW 437 

“The failure to give any warning is 
of itself an act of negligence.” 
Evansville, etc., R.. Co. v. Clements, 
32 Ind. A. $59, 70 NE 554, 555. 

34. Hartman v. Chicago Great 
Western R. Co., 132 Iowa 582, 110 NW 
10; Funston Vv. Chicago, etc, RCo 
61 Towa 452, 456, 16 NW 518; Illinois 
Cent. R. Co. v. ‘Mann, 141 Miss. 778, 
787, 106 S 7; Geist v. Missouri Pac. 
R. Co., 62 Nebr. 309, 324, 87 NW 48; 
Burtch v. Canadian’ Pac. Raweo. 13 
Ont. Ty. 632, 8 OntWR 837. But see 
Spencer v. "Illinois Cent. R. Co., 29 
Iowa 55 (recognizing existence of 
specific duty to signal). 

“Tt might not be negligence to omit 
giving signals when the train was ap- 
proaching some crossings, and oth- 


Vv. 


ers it would be.” Funston v. Chi- 
cago, ete., R. Co., supra. “Wheth- 
er or not there was any duty 


on the appellant’s employees to sig- 
nal-the approach of the train was 
for the determination of the jury. 
This instruction assumes that their 
duty was so to do and submits to the 
jury the aa uestion only of their neg- 
ligence in discharging that duty. The 
question which should have been sub- 
mitted to the jury was whether or not, 
under the circumstances, it became 
the duty of the appellant’s employees 
to signal the approach of the train.” 
Illinois Cent. R. Co. v. Mann, supra. 
“The facts upon which the jury 
were to determine the negligence of 
the defendant under this instruction 
were ultimate facts, viz.: Was a 
signal given, and did ordinary care 
and prudence require that one should 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the omission of warnings-of approach is to be con- 
sidered in connection with a railroad’s duty to oper- 
ate its trains with due care and caution so as to 
If, under either of these 
rules, the duty to give warning arises, the courts, 
in defining the character of the requisite warning, 
have employed varying expressions, as’ for example, 
that it should be reasonable,*° timely,’? adequate,®§ 
proper,*® sufficient,*® suitable,*! distinet,** or appro- 


avoid injuries to others.?® 
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priate ;#° or that it should be due warning,** reason- 


be given under the circumstances in 
evidence before them? If these two 
facts were found as claimed by the 
plaintiff, negligence of the defendant 
was established as a matter of law.” 
Geist v. Missouri Pac. R. Co., supra. 

35. U. S.—Lehigh Valley R. Co. v. 
Kilmer, 231 Fed. 628, 145 CCA 514 
[certiorari den 242 U.’'S. 627 mem, 37 
SCt 13 mem, 61 L. ed. 535 mem]. 

Towa.—Hartman v. Chicago Great 
Western R. Co., 132 Iowa 582, 110 NW 
10; Funston v. Chicago, etc., R. Co., 
61 Towa 452, 16 NW 518; Gates -v. 
Burlington, etc., R. Co., 39 Towa 45. 

Kan.—Missouri. Pac. R. Co. v. 
Pierce, 33 Kan. 61, 5 P 328. 

Minn.—Czech v. Great Northern R. 
Co., 68 Minn. 38, 70 NW 791, 64 AmSR 
452, 38 LRA 302. 

Nebr.—Geist v. Missouri Pac. R. 
Co., 62 Nebr. 309, 87 NW 43. 

Ont.—Hollinger v. Canadian Pac. R. 
Co., 20 Ont. A. 244; Beckett v. Grand 
Mmrunk: RR. (Co.,.13 Ont, A. 174. faff.16 
Can. S. C. 713]; Gray v. Wabash R. 
Co,, 35 Ont. L. 510, 516, 9 OntWR 422, 
28 DomLR 244, 20 CanRCas 391; 
Smith v. Niagara, ete; R..Co., 9 Ont. 
L. 158, 4 OntWR 526. 

See Cummings v. Brooklyn City R. 
Co., 38 Hun 462 [rev on other grounds 
109 N. Y. 95, 16 NE 65, 21 AbbNCas 1] 
(holding that, while the statute re- 
quiring crossing signals did not apply 
to cities, a failure to ring a bell tend- 
ed to prove a failure to use proper 
eare and diligence in managing the 
train, and this, if found by the jury, 


is, with other necessary facts, ac- 
tionable at common law). ‘It was 
the duty of defendant company 


to’ exercise ordinary care to sound 
the usual warnings as the train ap- 
proached the crossing.” Allnutt v. 
Missouri Pac. R. Co., 8 F. (2d) 604, 
606. “If it were a thing which, in the 
proper performance of their duties, 
competent drivers . , . ordinarily 
would not omit, the omission of it 
was actionable ‘negligence; and the 
jury were quite within their rights 
in finding that the appellants’ in- 
juries were caused by the neglect of 
the company to sound the whistle, in 
the peculiar circumstances of the 
case.” Gray v. Wabash R. Co., supra. 

36. U. S.—St. Louis-San Francisco 
R. Co. v. Ready, 15 F. (2d) 370; New 
Viork, etc, RR. 'Co. v. Kmetz, 193 Fed. 
603, 413 CCA 471. 

Tl. —Coyne v. Cleveland, etc., R. Co., 
Illinois Cent. R. Co. 
v. Scheffner, 106 Ill. A. 344 [aff 209 Ill. 
9, 70 NE 619]; Toledo, etc., R. Co. v. 
Cline, 81 Till. A. 563 [rev on other 
grounds 185 Ill. 41, 25 NE 846]. 


Ky.—Louisville, ete, R. Co. 
Thompson, 217 Ky. 21, 288 Sw 761; 
Louisville, etc., R. Co. v. Johnson, 


214 Ky. 189, 282 SW 1087; Louisville, 
etc., R. Co. v. Clore, 183 Ky. 261, 209 
SW 55. 

N. Y.—Brown.v. Long Island R. Co., 
129 App. Div. 649, 113 NYS 1090: 
Cranch v. Brooklyn Heights R. Co., 
107 App. Div. 341, 95 NYS 160 [rev on 
other grounds 186 N. Y. 310, 78 NE 
1078]; Smith v. New York Cent., etc., 
R. Co., 41 App. Div. 614, 58 NYS 63; 
Hickey v. New York Cent., ete., IR. 
Co., 8 App. Div. 123, 40 NYS 484. 

Ok1.— Missouri Pac. R. Co. v. Book- 
er, 111 Okl. 230, 239 P 222; Thresher 
Vv. St. pioras, etc., Riso, 86 Okl. 88, 
206 P 21 

ba —“wingert v. Philadelphia, etce., 
R. Co., 262 Pa. 21, 104 A 859. 


S. C.—Chisolm v. Seaboard Air Line 
R. Co., 121 S. C. 394, 114 SE 500; Hut- 


to v. South Bound R. Co; 6i- Ss. CG. 
495, 39 SE 710. 
Tex.— Louisiana, btejyn Raveoeen 


Loudermilk, (Civ. A.) 12° SW (2d) 824. 
Va, —Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 116 SE 237. 
Austr.—Fraser ‘vy. Victorian R. 
Comrs., 8 Austr. C. L. R. 54. 
[a] "It is not for court to define 
what constitutes reasonable warning. 
Ta ne, Cleveland, etc., R. Co., 208 


Sis <A 
37. U. S.—New York, etc., R. Co. Vv. 
Kmetz, 193 Fed. 603, 113 CCA 471; 


Chesapeake, etc., R. Co. v. Steele, 84 
Fed. 93, 29 CCA 81. 

Tnd. — Cleveland, etc., Co. (vs 
Miles, 162 Ind. 646, 70 NE F585: Lake 
Erie, 'etc., R. Co. v. Moore, 51 Ind. A. 
1L0¢ VOT NE 203; Vandalia R. Co. v. 
Baker, 50 Ind. A. 184, 97 NE 16; Pitts- 
burgh, ete., R. Co. v. Lynch, 43 Ind. 
A. 177, 87 NE 40. 

Ky.--Illinois Cent. R. Co. v. France, 
130 Ky. 26, 112 SW 929; Southern R. 
Conv. ‘Winchester, 105 SW 167, 32 KyL 
19; Louisville, ete., R. Co. v. Morris, 
20 SW 539, 14 KyL 466. 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Yoakum 
v. Atchison, etc., R. Co., (A.) 199 SW 


263. 

N. C.—Redmon v. Southern R. Co., 
195 N. C. 764, 143 SH 829; Harwood 
v. Southern R. Co., 192 N. C. 27, 1338 
SE 180. 

Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31. 

38. Hines v. Johnson, 264 Fed. 465; 
Louisville, etc., R. Co. v. McNary, 128 
Ky. 408, 108 SW 898, 32 KyL 1266, 128 
AmSR 308, 17 LRANS 224; Southern 
R. Co. v. Winchester, 105 SW 167, 32 
KyL 19; Louisville, etc., R. Co. v. 
Taylor, 104 SW 776, 31 KyL 1142. 

39. Louisville, etc., R. Co. v. Coop- 
er, 65 SW 795, 23 KyL 1658; Louis- 
ville, etc., R. Co. v. Ward, 44 Sw 1112, 
19 KyL 4900; Downing v. Morgan's 
Louisiana, etc., R., ete., Co., 104’ La. 
508, 29 S 207; Keller v. Philadelphia, 
ete., R. Co., 214 Pa. 82, 63 A 413; Hurt 
v. Yazoo, ete., R. Co., 140 Tenn. 623, 
205 SW 4387. 


40. Del.—Short v. Philadelphia, 
ete., R. Co., 23 Del. 108, 76 A 363. 
Ind.—Indianapolis, etce., R. Co. v. 


McLin, 82 Ind. 435; Lake Erie, etc., R. 
Co. v. Moore, 51 Ind. A. 110, 97 NE 203. 

Iowa.—Spencer v. Illinois Cent. R. 
Co., 29 Iowa 55. 

Ky.—TIllinois Cent. R. Co. v. France, 
130 Ky. 26, 112 SW 929; Paducah, 
ete., R. Co. v. Hoehl, 12 Bush 41, 

Pa.—Crane v. Pennsylvania icon 
218 Pa. 560, 67 A 877; Lehigh Valley 
R. Go. v. Brandmaier, 113 Pa. 610, 6 


A 238. 
41. .Kerr v. Bush, (Mo. A.) 215 SW 
393; Missouri Pac. Co. v. Geist, 


49 Nebr. 489, 68 NW 640. 


42. Fraser ve Victorian R. Comrs., 
SAustr. Co. i. 
43. Atlantic reacak Line R. Co. v. 


Watkins, 97 Fla. 350, 121 S 95. 

44, Continental Impr. Co. v. Stead, 
95 U. S. 161, 24 L. ed. 403; Chesapeake, 
etce., R. Co. v. Steele, 84 Fed. 93, 29 
GGA. 3U: ) Morris “v.. Chicago,, ete) R: 
Co., 26 Fed. 22; Johnson v. Balti- 
more, etc., R. Co., LT Dw. 2323" An= 
drade v. Oahu R., etc., Co., 27 Hawaii 


381. 
Morris v. Chicago, etc., R. Co., 


45. 
26 Fed. 22; Cross v. Illinois Cent. R. 


[52 O.J.] 219 


ably sufficient,45 reasonably adequate,*® adequate 
to apprise travelers,*? reasonably calculated to ar- 
rest a traveler’s attention to the danger,*® such as 
may reasonably be demanded by all the surround- 
ing conditions,*® reasonably necessary,°® due and 
timely,®+ due and proper,®? due and adequate,®* am- 
ple and timely,°* sufficient and timely,®°® proper and 
sufficient,°® timely and effective,®°? reasonable and 
proper,°® reasonable and timely,®® or timely and 


Co., 110 SW 290, 33 KyL 432; Goff 
v. Atlantic Coast Line R. Co., 179 N. 
C. 216, 102 SE 820; Hill v. Atlantic‘ 
Coast Line R. Co.,(166-N. Ce 59282 
SE 864; Miller v. Atlantic Coast Line 
Re Cox 140 S, C. 123, 1388 SE 675 [cer- 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L.. ed. 424 mem]; Chis- 
olm v. Seaboard Air Line R. Co., 121 
S. C. 394, 114 SE 500. 

“The engineer must give such a sig- 
nal as will be reasonably sufficient to 
warn persons on highways, that inter- 
sect the track, of the coming of the 
train.” Edwards v. Atlantic Coast 
ay R. Co., 1382 N. C. 99, 100, 48 SE 

46. Andrade v. Oahu R., etc., Co., 
27 Hawaii 381. 

47. Niland v. Monongahela West 
Penn Public Serv. Co., 106 W. Va. 528, 
147 SE 478. 

48. Raymer v. Rutland R. Co., 204 
App. Div. 135, 198 NYS 261. 

49. Birmingham, etc., R. Co. v. Os- 
burn, 4 Ala. A. 399, 56 S$ 599. 

50. Pittsburgh, etc., R. Co. v. Tat- 
man, 72 Ind. A. 519, 122 NE 357. 

51. U.S.—uU.S. v. Director Gen. of 
Railroads v. Zanzinger, 269 Fed. 552. 

Del.—Welch v. Baltimore, ete., R. 
Co., 23 Del. 140, 76 A 50; Reed v. 
aeecw Anne’s R. Co., 20 Del. 413, 57 A 

Hawaii. —Andrade v. Oahu, etc., R. 
Co., 27 Hawaii 381. 

Ky. —Louisville, ete., R. Co. v. Lu- 
cas, 98 SW 308, 30 KyL 359 [reh den 
99 SW 959, 30 KyL 539]. 

Mich.—Guggenheim vy. Lake Shore, 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

[a] What constitutes.—A due and 
timely warning is one which is rea- 
sonably adequate to effect the purpose 
which its exercise is designed to ac- 
complish. Andrade vy. Oahu, ete., R. 
Co., 27 Hawaii 381. 

52. Louisville, etc., R. Co. v. Goetz, 
79 Ky. 442, 42 AmR 227. 

53. Petrie v. New York Cent., etc., 
R. Co., 63 App. Div. 473, 71 NYS 866 
[aff 171 N. Y. 688 mem, 63 NE 1121 
mem]. 

54. Turnier v. New York Cent. R. 
Co., 124 Misc. 269, 207 NYS 316. 

55. »Gray v. Pennsylvania ea wWOloyA 
33 Del. 450, 1389 A 66; Roberts v. 
Maryland, etc., RCo. 28 Del. 150, 92 
A 285; Hudson vy. Southwest Missouri 
RR: Co., 173! Mo. A.) 61159159 “Sw 49% 
Sipowiez v. Lehigh Valley Ry Cow 189 
App. Div. 715, 179 NYS 243 [aff 231 
N. Y. 534 mem, 132 NE 877 mem]; 
Ellers v. Brie R. Co., 178 App. Div. 
298, 165 NYS 234 [aff 223 N. Y. 711 
mem, 120 NE 862 mem]; Bickel v. 
Pennsylvania R. Co., 217 Pa. 456, 66 
A 756, 118 AmSR 926. 

56. Steil Brewing Co. v. Washing- 
ton, ete., Electric Co., 120 Md. 419, 87 
A 8388. 

57. Hudson v. Southwest Missouri 
Ri Cor Wis) Mo. eA.) 6b 59) gSiniess 
Jackson v. Southwest Missouri R. 
Co., 171 Mo. A. 480, 156 SW 1005 [aff 
189 SW 381]. 


58. Whelan v. New York, etc., R. 
Co., 38 Fed. 15; Foley v. New York 
Cent, ete., R. Co:, (1382 App. Div.) 506; 


117 NYS 956 [rev on other grounds 
197 N. Y. 480, 90 NE 1116, 18 AnnCas 


631]. : 
59. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed. 403;: U. 


S. Director Gen. of Railroads v. Zan- 
zinger, 269 Fed. 552; Chesapeake, etc., 
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proper.®° 


The law does not require any particular 
or specific kind of signals in the absence of stat- 
ute or ordinance,®! such as whistle and bell® or e1- 
ther of these;** nor, on the other hand, will it un- 
dertake to say that the giving of any certain signal 


RAILROADS 


ure of care.°7 


or warning is sufficient®* or that the omission of a 


R. Co. v. Steele, 84 Fed. 93, 29 CCA 81; 
pee v. Chicago, ete., R. Co., 26 Fed. 
D. C.—Johnson y. Baltimore, etce., 
EUEOO. WL DOL 2 Soe 
* Hawaii.Andrade vy. Oahu, etc., R. 
Co., 27 Hawaii 381. 
I1].—Cleveland, etc., R. Co. v. Baker, 
106 Ill. A. 500 


Ind.—Pittsburgh, ete., RiCouv: Ter- 


rell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367; Pittsburgh, ete., R. Co. 
v. Burton, 139 Ind. 357, 37 NE 150, 
38 NE 594; Payne v. Burnett, 78 Ind. 
A. 64, 1833 NE 147; Chicago, ete, R. 
Co. v. Biddinger, 63 Ind. A. 30, 113 
NE 1027; Pittsburgh, etc., R. Co. v. 
Macy, 59 Ind. A. 125, 107 NE 486; 
Lake Shore, etc., R. Co. v. Myers, 52 
Ind. A. 59, 98 NE 654, 100 NE 313; 
Lake Erie, ete., R. Co. v. Moore, 51 
Ind. A. 410, 97 NE 203. 

Ky.—Louisville, etc., R. Co. v. Cur- 
tis, 333 Ky. 276, 25 SW (24) 398; Lou- 
isville, CLG. Re COV. Hays, 220 Ky. 
458, 295 SW 452. 

Mo.—Kerr v. Bush, (A.) 215 SW 
393. 

N. Y.—Brown vy. Long Island R. 
Co., 129 App. Div. 649, 113 NYS 1090. 

N. C.—Hill v. Norfolk Southern R. 


Co., 195 N. C. 605, 143 SE 129; Finch 
vy. North Carolina R. Coy, 195 N. Cc. 
190, 141 SE 550; Perry v. Norfolk 


Southern R. Co., 180 N. C. 290, 104 SE 
673; Edwards Vv. Atlantic Coast Line 
15d Co., 132 N.C. 99, 43 SE 585. 

[a] What is reasonable and timely 
warning may depend on many cir- 
cumstances. Chesapeake, etc., R. Co. 
v. Steele, 84 Fed. 98, 29 CCA 81; An- 
drade v. Oahu, etc., R. Co:, 2%; Hawaii 

381. 


60. Pennsylvania R. Co. v. Good- 
man, 62 Pa. 329. 

61. Ariz. Morenci Southern R. Co. 
v. Monsour, 21. Ariz. 148, 185 P 938. 

Del.—Gray v. Pennsylvania R. Co., 
33° Del. 450,-139° A’ 665 . Roberts: ‘v. 
Maryland, ete., R. Co., 28 Del. 150, 91 
A 285. 

D. C.—Johnson v. Baltimore, etc., 
PAL Gone Lt) DiC. p2a28 

Ky.—Louisville, etc., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14; Illinois 
Cent. 13S Gye Mee France, 130 Ky. 26, 112 
SW 929; Paducah, etc., R. Co. v. 
Hoehl, 12 Bush 41. 

N. Y.—Byrne v. New York Cent., 
etc., R. Co., 104 N. Y. 362, 10 NE 539, 
58 AmR 512; Grippen v. New York 
Cent. R. Co.; 40 N. Y. 34; Raymer v. 
Rutland R. Co., 204 App. Div. 135, 198 
NYS 261; Crawford v. Delaware, etc., 
R. Co., 54 N. Y. Super. 262, 13 NYSt 
298 

N. C.—Edwards v. Atlantic Coast 
Line R. Co., 132 N. C. 99, 43 SH 585. 

Okl1.—Missouri, ete., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 P7653. 

Pa.—Crane v. Pennsylvania R. Co., 
28) Pa-..560; 66.7, 6% AL S77; Bickel v. 
Pennsylvania R. Co., 217 Pa. 456, 66 
A756, 118 AmSR 926. 

Wis.—Kinney v. Crocker, 18 Wis. 
74 


“There can be no fixed and invari- 
able standard of duty . . . with 
respect to. . the manner in 
which approach to such crossings is 
to be signaled.” Crane Vv. Pennsyl- 
vania R. Co., supra. 

[a] Failure to use common, ordi- 
nary, and appropriate means of warn- 
ing on the part of the railroad is an 
evidential fact on the question wheth- 
er the company used reasonable care 
under the circumstances to give no- 
tice of its approach. Roberts v. Mary- 
land, -ete:, R. ‘Co. 28 Del. 150, 91) A 
285. 


[b] Back-up hose in a caboose 
backing toward a crossing is not re- 
quired by law, and failure to have 
and to use such device is not negli- 
gence on the part of a railroad. Du 
Bois Garage, Inc. v. Hines, 3 Pa. Dist. 
& Co. 253. 

[ec] In North Carolina (1) it is the 
duty of a railroad company to give 
warning of the approach of its trains 
or cars to a crossing by ringing a bell 
or blowing a whistle (Hill v. Norfolk 
Southern R. Co., 195 N. C. 605, 143 SE 
129; Finch v. North Carolina R. Co., 
195 N. C. 190, 141 SE 550; Harwood 
v. Southern R. Co., 192 N. C. 27, 133 
SE 180; Blum v. Southern R. Co., 187 
INDE: 640, 122 SE 562; Costin v. Tide- 
water Power Conse N.C. 196, 106 SE 
568; Jackson v. Atlantic Coast Line 
154, Co., 181 N. C. 1538, 106 SE 495; 
Perry vy. Norfolk Southern RCo; 180 
N.C. 290, 104 SE 673; Goff v. Atlantic 
Coast Line R. Con 179 N. C. 216, 102 
SE 320; Butts v. Atlantic, etc., R. Co., 
133 N. C. 82, 45 SE 472; Edwards v. 
Atlantic Coast Line R. Co., 132 N. C. 
99, 43 SE 585) (2) or both (Costin v. 
Tidewater Power CO. 1ST IN Choe: 
106 SE 568; Perry v. Norfolk South- 
ernR.2Ce:, supra) (3) as the peculiar 
circumstances may require (Finch vy. 
North + Carolina) Ry '@o:, 195, IN. «GC. 190; 
141 SE 550; Blum v. Southern R. Co. 
187 N. C. 640, 122 SE 562; Perry v. 
Norfolk Southern R. Co., supra; Goff 
v. Atlantic Coast Line R. Co., 179 N. 
C. 216, 102 SE 320; Butts v. Atlantic, 
ete., R. Co., 133 -N. C. 82, 45 SH 472; 
Edwards v. Atlantic Coast Line R. 
Co., 182 N. C. 99, 48 SE 585). (4) A 
failure to do so is negligence (Hill 
v. Norfolk Southern R. Co., 195 N. C. 
605, 1483 SE 129; Harwood v. Southern 
R. Co., 192 N. C. 27, 183 SE 180; Costin 
v. Tidewater Power Co., 181 N. C. 196, 
106 SE 568; Perry v. Norfolk South- 
ern R. Co., 180 N.C. 290, 104 SE 673), 
(5) although treated by the earlier 
cases merely as evidence of negli- 
gence (Goff v. Atlantic Coast Line R. 
Co.,.179: N. Cy 216) 102"SE) 320; Butts 
v. Atlantic, ete., R. Co., 133 N.C. 82, 
45 SE 472; Edwards v. Atlantic Coast 
Line R.-Co., 132 N, C. 99, 43 SH 585). 

[d] Most efficient means of signals 
or warning.—If a railroad company 
uses the most efficient means of 
warning, it cannot then be held liable 
because it fails to use another means 
sometimes used in the absence of the 
one really employed but never in con- 
nection with it. Kinney v. Crocker, 
18 Wis. 74. 

62. Spencer v. Illinois Cent. R. Co., 
29 Iowa 55; Louisville, ete., R. Co. 
v. French, 69 Miss. 121, 12 S 338; 
Swift v. Staten Island Rapid Transit 
Re o5.01239 Ne oY 1641 20) INE 878, 3 
Silv. A. 184; Niland v. Monongahela 
West Penn Public Sery. Co., 106 W. 
Va. 528, 147 SE 478. 

63. Ariz.—Morenci Southern R. Co, 
v. Monsour, 21 Ariz. 148, 185 P 938. 

Ill.— Galena, etce., R. Co. v. Dill, 22 
Ill. 264. 

Minn.—Brown v. Milwaukee, 
R. Co., 22 Minn. 165. 

Mo. "Hodges Vv. St. Louis, ete., R: 
Cour Mo. 50! 

N. Y.—Kane v. New MOLI eLGr, te 
Co.,. 132iN.. -60) 80 Ni) 256; Swift 
vy. Staten Island Rapid Transit Con 
3 Silv. A. 184, 25'NE 378; Brown Vv. 
Long Island R. Co4 L239 App. Div. 649, 
113 NYS 1090; Vandewater vy. New 
York, etce., R. Co., 74 Hun,32, 26 NYS 
397; Rainey vy. New York Cent., etc: 
R. Co., 68 Hun 495, 23 NYS 80; Craw- 
ford v. Delaware, ete., RACo;, 54 .N. Xs 
Super. 262, 18 NYSt 298; Austin v. 


etc., 


particular kind of signal is not negligence.®> 
is no obligation at common law to. give continuous 
signals of approach to a crossing®® or where the sig- 
naling statute does not expressly require that meas- 
The rumble of a moving train is a 


‘crossing 
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There 


. 


Staten Island-Rapid Transit R. Co., 14 
NYS 923; Bleyle v. New York Cent., 
etc., R. Co.,, 11 NYSt 684 [aff 113’ Neve 
626 mem, 20 NE 877 mem]. But see 
Hermans v. New York Cent., etc., R. 
Co., SLTUNYS 1309 Pafiiel sr ONeewoos 
mem, 33 NE 337 mem] (it is a rail- 
road’s duty to sound the whistle or 
ring the bell on approaching the 
inasmuch as the company 
has them at hand and available to 
prevent danger). 

Pa.—Keller v. Philadelphia, ete., R. 
Co., 214 Pa.#82, 63 A-413. 

But see Louisville, ete., R. Co. v. 
Bays, 220 Ky. 458, 295 SW 452 (ata 
crossing ina town to which no statu- 
tory obligation applies, there is a 
duty to give notice of the approach 
of a train to a crossing by bell or 
whistle); Louisville, ete., R. Co. v. 
Gardner, 140 Ky. 772, rial SW 787 
(recognizing a duty to give notice of 
the approach of the train by ringing 
the bell far enough away from the 
crossing to give reasonable warning 
of the approach of the train); Fraser 
Vv. Victorian R. Comrs., 8 Austr. C. L 
R. 54 (it was the duty of an engineer 
to sound the whistle near to a cross- 
ing no different than those in many 
other small Australian communities). 

64 Fla.—dAtlantic Coast Line R. 
Co. v. Watkins, 97 Fla. 350, 121 S 95. 

Ind.—Pittsburgh, ete., R. Co. v. 
Lynch, 43 Ind. A. 177, 87 NE 40. 

Ky.—Louisville, etc. R. Co. v. All- 
nutt, 150 Ky. 831, 151 Sw 14; Paducah, 
ete RCo. ava Hoehl, 12 Bush 41. 

La.—Ortolano v. Morgan’s Louisi- 
ana, éte.,, R., ‘ete, Co, t09e jude ooo 
33S 914. 

‘Mass.—Bradley v. Boston, etc., R. 
Co. .2 Cush. 639: 

N. Y. —Swift v. Staten Island Rapid 
Transit R. Co., 123 N. Y. 645, 25 NE. 
378, 3 Silv. ‘A. 184; Lewis v. New 
York, GUC: Ra CO; 123 N. Y. 496, 25. 
NE 357: ‘Byrne v. New York Cént., 
ete., R. Co., 104 N. Y. 362, 10 NE 539, 
58 AmR 512; Beisiegel v. New York 
Cent. R. Co., 40 N. Y. 9; Swift v. Sta- 
ten Island Rapid Transit Co., 3 Silv. 
A. 184, 25 NE 378; Raymer v. Rutland 
RCo. 204 App. Divers, (198 sous 
261; Petrie v. New York ‘Cent., etc., 
Teen Co., 63 App. Div. 473, 71 NYS 866 
[aff 171 N. Y. 638 mem, 63 NE 1121 
mem]; Stewart v. Long Island R. 
Co., 54 App. Div. 623, 66 NYS 436 [aff 
166 N. Y. 604 mem, 59 NE 1130 mem]; 
Vandewater v. New York tc. Rio. 
74 Hun 32, 26 NYS 397. 

Pa. —Mellon v. Lehigh Valley R. Co., 
282 Pa. 39,127 A 444; Wingert v. Phil- 
adelphia, ’ete., R. Co., 262 Pa. 21, 104 
A 859; Crane v. Pennsylvania is Co.; 
218 , Pa. 560, 167 A> 877; Bickelwe 
Pennsylvania R. Cogszay, Pa. 456, 66 A 
756, 118 AmSR 926. 

Eng.—Jenner v. South-Eastern R. 
Co., 105°L, TT. Rep. Ni S. 13th 

[a]. Only such signals can be re- 
quired of the company as are sufficient 
to notify those about to cross of the 
approach of the train, and as are usu- 
al and customary and would have 
been regarded by persons exercising 
due prudence and care. Paducah, etc., 
R. Co. v. Hoehl, 12 Bush (Ky.) 41. 

65. Thomas v. Delaware, etc., R. 
Co., 8 Fed. 729, 18 Blatchf. 533; "An- 
derson vy. U. S. Railroad Administra- 
tion, 197 Iowa 1, 196 NW 584; San 
Antonio, etc., R. Co. v. Way, 9 Tex. 
Civ. A. 214, 29 SW 205. 

66. Keller v. Philadelphia, ete., R. 
Co., 214 Pa. 82, 63 A 413. 

67. Morenci Southern R. Co. vy: 
Monsour, 21 Ariz. 148, 185 P 938; Pa- 
ducah, ete., R. Co. v. Hoehl, 12 ‘Bush 
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warning to travelers,®* but it is not under ordinary 
circumstances a sufficient warning to discharge the 
company’s duty in this particular.*° 
stitutes a sufficient signal to fulfill the company’s 


common-law obligation depends at 


(Ky.) 41. 

{a] Intermittent giving of requir- 
ed signals, even at relatively short in- 
tervals, does not meet the require- 
ments of a statute which, provides 
that they be given continuously. Nor- 


folk, etc., R. Co. v. Simmons, 127 Va. 
419, 103 SE 609. 
68. Cincinnati,  vete.) Rie Cos. v. 


Grames, 8 Ind. ix 112, 34 NE 613, 37 
NE 421; Dyer v. Maine Cent. R. Co; 
120 Me. 154, 113 A 26. 

69. Ariz. ‘Davis v. Boggs, 22 Ariz. 
one too P16: 


Ky. ==Houisville,. ete,o R. seo. tv. 
Cooper, 65 SW 795, 23 KyL 1658. 
annibal, etc., RR. Co., 
88 Mo. 306. 


N. C.—Perry v. Norfolk Southern 
R. Co., 180 N. C. 290, 104 SE 673. 

Pa.—Faust v. Philadelphia, etc., R. 
Co,, 19) Pa. 420, 43° A. 329. 

Va.—Gregory v. Seaboard Air Line 
R. Co., 142 Va. 750, 128 SE 472. 

Ont.—Moir v. Canadian Pac. R. Co., 
soa 413 [app allowed 9 OntWR 
70. U.S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 Li ed. 403; 
Hines v. Hoover, 271 Fed. 645; Erie 
R. Co. v. Weinstein, 166 Fed. 271, 92 
CCA 189; Chicago, etc., R. Co. v. Net- 
olicky, 67 Fed. 665, 14 CCA 615; Mor- 
ris v. Chicago, etc.,.R. Co., 26 Fed. 
22; Wabash, etc., R. Co. v. Central 
Trust Co., 23 Fed. 738. 

Ala.—Walker v. Alabama, etc., R. 
Co., 194 Ala. 360, 70 S 125; Birming- 
ham R., ete., Co. v. Ozburn, 4 Ala. A. 
299, 56S) 599... 

Ariz.—Arizona Copper Co. v. Garcia, 
25 Ariz. 158, 214 P 317. 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66; Roberts v. 
Maryland, etc., R. Co., 28 Del. 150, 91 
A 285. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Hawaii.—Andrade vy. Oahu R., 
Co., 27 Hawaii 38. 

Ill.— Elgin, ete., R. Co. v. Lawlor, 
229 Ill. 621, 82 NE 407 [aff 132 Ill. A. 
280]; St. Louis, ete., R.-Co. v. Dunn, 
fomrit, tos) Galena, ete.,, i .Co., v: 
Dill, 22 Ill. 264; Cleveland, etc., R. Co. 
v. Baker, 106 Ill. A. 500; Chicago, etc., 
R. Co. v. Sanders, 55 Ill. A. 87 [aff 154 
Hy, 531, 389 NE 481). 

Ind.—Cleveland, etc., R. Co. v. 
Miles, 162 Ind. 646, 70 NE 985; Ohio, 
ete., R. Co. v. McDaneld, 5 Ind. A. 108, 
31 NE 836. 

Iowa.—Anderson v. U. S. Railroad 
Administration, 203 Iowa 715, 211 NW 
872; Glanville v. Chicago, etc., R. Co., 
196 Iowa 456, 193 NW 548; Funston v. 
Chicago, ete., R.,Co., 61 Iowa 452, 16 
Nw 518. 

Kan.—Chicago, etc., R. Co. v. Hinds, 
56 Kan. 758, 44 P 993; Missouri Pac. 
toa v. Moffatt, 56 Kan. 667, 44 P 

Ky.—Illinois Cent. R. Co. v. Pee- 
bles, 216 Ky. 9, 287 SW 574; Milner 
v. Evansville R. Co., 188 Ky. 14, 221 
SW 207;- Louisville, etc., R. Co. v. 
Scott, 184 Ky. 319, 211 SW 747; Lou- 
isville, ete., R. Co. ¥. Locker, 182 Ky. 
578, 206 SW 780; Illinois Cent. R. Co. 
Vv. Outland, 160 ‘Ky. 714, 170 SW 48; 
Louisville, etc., R. Co. v. Allnutt, 150 
Ey S31, 151 SW 14; Louisville, etc., 
R. Co. v. Gardner, 140 Ky. 7.72, 131 SW 
787; Tilinois Cent. R. Co. v. France, 
130 Ky. 26, 112 SE 929; Louisville, 
etc., R. Co. v. Lucas, 98 SW 308, 30 
aS 359 [reh den 99 SW 959, 30 KyL 


etc., 


eran —Ortolano vy. Morgan’s Louisi- 
ana, ete. R., etc., Co. 109 La. 902, 
33 S 914; Downing v. Morgan’s Lou- 
isiana, etc., R., etc., Co., 104 La. 508, 
29 S 207 

Md.—Steil Brewing Co. v. Washing- 


RAILROADS 


What con- 


all times on the 


Sea ese Electric R. Co., 120 Md. 419, 

Mass. —Bradley v. Boston, ete., R. 
Co., 2 Cush. 539. 

Minn.—Czech vy. Great Northern R. 
Co., 68 Minn. 38, 70 NW 791, 64 AmSR 
452, 38 LRA 302. 

Mo.—Rollison v. Wabash R. Go., 252 
Mo. 525, 160 SW 994; Hudson Vv. 
Southwest Missouri R. Co., 173 Mo. A. 
611, 159 SW 9; Turney v. United R. 
Co., 155 Mo. A. 513, 135 SW 93. 

N. Y.—Byrne v. New York Cent., 
etc, RCo. 14 Ne. Yu3s62: 0 NH 539, 
58 AmR 512; Cordell v. New York 
Cent., ete., R. Cox, VOLNR OY) elo, 26 
AmR’ 550; Grippen v. New York Cent. 
R. Co., 40 ae Y. 34; Beisiegel v. New 
York Cent. Co., 40 N. Y. 9:— Swift 
v. Staten Reta "Rapid Transit Co, 
3 Silv. A. 184, 25 NE 378; Sipowicz v. 
Lehigh Valley FOO 189 App. Div. 
715, 179 NYS 243 [aff 231 N. Y¥. 534 
mem, 132 NE 877 mem]; Smith v. 
New York Cent., etce., R. Co., 41 App. 
Div. 614, 58 NYS 63;. Bailey v. Jour- 
dan, 18 App. Div. 387, 46 NYS 399: Ry- 
an v. New York Cent., CUGA Et COs all 
Hun 186. 

N. C.— Goff v. Atlantic Coast Line R. 
Co, 179 N.C. 216) 102) S320" d= 
ete: v. Atlantic Coast Line R. Co., 

132 N. C. 99, 48 SE 585. 

N. D.—Coulter v. Great Northern R. 
Co., 5 N. D. 568, 67 NW 1046. 

Oh. —Wheeling, etc:,. RieCorv. 
ker, 129) Oh. Cire Ct. 1% 

Pa.—Bickel v. Pennsylvania R. Co., 
217 Ee 456, 66 A 756, 118 AMSR 926. 

S. C.—Chisolm v. Seaboard Air Line 
Reon i2ds (S253 9 46 Ad S500: 
Hutto v. South Bound R. €o;, 61'S: C. 


495, 39 SE 710 
R. Co. v. Hall, ‘34 


Par- 


Tex.—Gulf, etc., 
Lex. «Clive Aw 535, .80) Wi Los 

Utah.—English v. Southern Pac. R. 
Co., 13 Utah 407, 45 P 47, 57 AmSR 
772, 35 LRA 155. 

Eng.—Jenner y. South-Eastern R. 
Co., 105 i. Tf. Rep. N. S. 131. 

Ont.—Gray v. Wabash R. Co., 35 
Ont. L. 510, 9 OntWR 422, 28 DomLR 
244, 20 CanRCas 391. 

“Under the principles of the com- 
mon law, a railroad corporation would 
not perform its full duty of ordinary 
care, unless those employed on a 
Switching engine, engaged in its cus- 
tomary avocation, should ring its bell, 
or if necessary, take any other pre- 
caution adapted to the exigency of the 
situation. It is this exigency which, 
like the mercury in the themometer, 
determines to what degree prudence 
shall rise in order to reach the mark 
of ordinary care.” Hudson v. South- 
west Missouri R. Co., 173 Mo. A. 611, 
618, 159 SW 9. 

[a] Specifically requiring statu- 
tory signals does fot relieve a rail- 
road of the duty to exercise reasona- 
ble and ordinary care under the ex- 
isting conditions, but only points out 
certain acts as negligent. Evansville, 
etc., R. Co. v. Clements, 32 Ind. A. 659, 
70 NE 554. 

[b] Giving of some signals and the 
running at a slow rate of speed are 
not in themselves sufficient to ful- 
fill the railroad’s duty in approaching 
a crossing. Downing v. Morgan’s 
Louisiana, etc.,-R., ete., Co., 104 La. 
508, 29 S 207. 

[ec] No peculiar warning whistle 
or signal need be given to apprise the 
public as to the character of a train 
which is approaching a crossing. El- 
lers v. Erie R. Co., 178 App. Div. 298, 
165 NYS 234 [aff 223 N. Y. 711 mem, 
120 NE 862 mem]. 

[ad] Test of whether a warning 
is reasonably adequate is what warn- 
ing a reasonably prudent person 
would give under similar circum- 
stances. Andrade vy. Oahu R., ete., Co., 
27 Hawaii 381. 
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circumstances,’° and the precautions necessary to be 
exercised are commensurate with the danger;‘? but 
a railroad company cannot be required, in the ab- 
sence of statute, to give any signals or warnings not 
connected with the operation of its trains or cars.’ 


[e] Time-as dangerous circum- 
stance.—That it is a holiday upon 
which many people may be expected 
to be upon the highway is a circum- 
stance to consider in determining on 
the sufficiency of the signals given. 
Connole v. Illinois Cent. R. Co., (Mo. 
A.) 21 SW (2d) 907. 

{[f] Time of day or night is a prop- 
er circumstance to be considered with 
reference to the care to be exercised 
by a railroad in signaling its approach 
to a crossing. Bradley v. Boston,-etc., 
R. Co., 2 Cush. (Mass.) 539; Grippen 
v. New York Cent. R. Co., 40 N. Y. 34. 

[g] Reasonable effect of a signal, 
and not the intention with which it is 
given or the definite place at which 
it is given, is the true test of its 
sufficiency. Raymer v. Rutland R. 
Co., 204 App. Div. 135, 198 NYS 261; 
Turnier v. New York Cent. R. Co., 124 
Misc. 269, 207 NYS 316; Davis v. Pet- 
tit, (Tex. Commn. A.) 258 SW 1046 
{rev on other grounds (Civ. A.) 242 
SW _ 783]. 

{[h] Instruction requiring railroad 
to make use of what facilities it has 
to give warning of its approach to 
crossings is incorrect, its true duty 
being to use reasonable care to give 
warning. Boston, etc., R. Co. v. Dan- 
iel, 290 Fed. 916; Chicago, etc., R. Co. 
v. American Trust Co., 85 Ind. A. 193, 
153 NE 419. 

71. Del.—Welch v. Baltimore, etc., 
R. Co., 23 Del. 140, 76 A 50. 

Ind.—Virgin v. Lake Erie, etc., R. 
Co:, 55 Ind. A: 216, 101 Nm) 500: 

Iowa.—Freidli v. Davenport, 
R. Co., 180 Iowa 387, 161 NW 678. 

Ky. ~ Louisville, ete., R. Co. v. Lock- 
er, 182 Ky. 578, 206 SW 780; Piersoll 
v. Chesapeake, etc., R. Co., 180 Ky. 
659, 203 SW 551; Louisville, ete. eRe: 
Co. v. Gardner, 140 Ky. 77255134: SW 
787; Illinois Cent. R. Co. v. France, 
130 Ky. 26, 112 SW 929. 

Mo, — Hudson vy. Southwest Missouri 
Re, Cot, e130 Mo. VAS 461015 OS VW 
Jackson y. Southwest Missouri R. Co., 
171 Mo. A. 430, 156 SW 1005 [aff 189 
SW 381]. 

N. Y.—Ryan v. New York Cent., etc., 
R. Co., 37 Hun 186. 

Oh.-—Weaver v. Columbus, ete., R. 
Co., 76 Oh. St. 164, 81 NE 180. 

Pa.—King v. Pittsburgh, etc, R. 
Co., 242 Pa. 497, 89 A 577. 

Tex. —TLouisiana, Rewhetenns Commve 
Loudermilk, (Civ. A.) 12 SW (2d) 824. 

Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SE 155. 


etc., 


Ont.—Burtch v. Canadian Pac. R. 
Co., 13 Ont. L632) 8 OntwR 83% 
“The requirement of vigilance is 


to be measured by the total of dan- 
Andrews v. New York, etc., 
Co., 60 Conn. 293, 298, 22 A 566. 

“Such precautions should be ob- 
served as might be required by rea- 
sonable regard for the rights and 
safety of persons using the highway 
at that point.” Gray v. ue etc., 
R. Co., 160 Iowa 1, 18, 189 NW 93 

“Phe greater the danger, he er eat- 
er the care exacted by the law.” 
vues v. Payne, 158 La. 652, 659, 104 

(2.5 JDyercv., Erie) Ra Cont Nemexe 
228; Weber v. New York Cent., etc., 
Ra Co, be NY: aa Rees 1) v. New 
work Cent. RR: Com 400IN Ye, 09)5 
v. New York, etc., os (Ghoy 
585 [aff 113 N. Y. 626 mem, "20 NE 877 
mem]. 

[a] Rule applied.—An instruction 
to the jury which leaves them to set- 
tle on some vague and shifting duty 
or obligation or to find that the rail- 
road could by reason of the danger- 
ous nature of a crossing be held neg- 
ligent in failing to maintain gates or 
flagmen thereat is erroneous. Atchi- 
son, ete., R. Co..v. Hague, 54 Kan. 284, 
38 P 257, 45 AmSR 278. 


222 [52 C.J.] 


Factors determining adequacy. Besides obstruc- 
tions to view and hearing,’* factors taken into con- 
sideration in determining whether adequate sig- 
nals of approach have been given include the char- 
acter of the crossing,’* as for example, whether it 
is in a town or other place where the presence of 
people may be expected,”® the condition of the cross- 


73. Obstructions eh Cou and hear- 
ing see infra §§ 1823, 4, 

74. Uz Lite Pape he EY OOM VW. 
Netolicky, 67 Fed. 665, 14 cCcA 615. 

Ariz.—White v. Arizona ue R. 
‘Co.,, 30° Ariz. 151, '245 P27 

Del. —Gray v. ‘Pennsylvania RR iCox 
33 Del. 450, een aie 

Co. v. Lawlor, 
4 621, aes ani 407 {aff 132 Ill. 
A. 280]. \ 

Ind.—Aurelius v. Lake Erie, etc., 
R. Co., 19 Ind. A. 584, 49 NE 857. 

Iowa.—Anderson vy. U. S. Railroad 
Administration, 197 Iowa 1, 196 NW 
584; Glanville v. Chicago, etc., R. Co., 
196 Iowa 456, 193 NW 548. 

Ky.—Louisville, etc., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14; Illinois 
Cent. R. Co. v. France, 130 Ky. 26, 
112 SW 929; Louisville, ete., R. Co. v. 
Goetz, 79 Ky. 442, 42 AmR 227; South- 
ern R. Co. v. Winchester, 105 SW 167, 
32 KyL 19; Louisville, etce., R. Co. 
v. Ward, 44 SW 1112, 19 KyL 1900; 
Paducah, ete, R. Co. v. Hoehl, 12 
Bush 141. 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; John- 
aon v. Quincey, etec., R. Co., (A.) 268 SW 

N. Y.—Grippen v. New York Cent. 
R. Co., 40 N. Y. 34; Zimmer v. New 
work Cent.; .etc., R.” Co.) 7. Hun 552 
{aff oe N. Y. 601 mem]. 

N. C.—Earwood v. Southern R. Co., 
DIZMING (C-2 20, Lode Sy pane Butts v. 
Atlantic, ete., R. Co., 133 N. C. 82, 45 
SE 472. 

Pa.—Bickel v. Pennsylvania R. Co., 
217 Pa. 456, 66 A 756, 118 AmSR 926; 
Lehigh Valley R. Co. v. Brandtmaier, 
113 Pa. 610, 6 A 238. 

Tex.—Galveston, ete., R. Co. v. Lei- 
feste, (Civ. A.) 8 SW (2d) 765 [aff 
(Commn. A.) 22 SW (2d) 1061]; Chi- 
cago, etc., R. Co. v. Steele, (Civ. A.) 
264 SW 5038. 

Utah.—English v. Southern Pac. R. 
Co., 13 Utah 407, 45 P 47, 57 AmSR 
772, 35 LRA 155. 

[a] Rule applied.—To run'a loco- 
motive and train of cars across a pub- 
lic street in a populous city without 
giving warnings or signals of its ap- 
proach is negligence on the part of 
those operating the train. Aurelius 
v. Lake Erie, etc., R. Co., 19 Ind. A. 
584, 49 NE 857. 

[b] Number of trains and of per- 
sons using a crossing is an element in 
determining what signals of approach 
are necessary. Louisville, ete., R. Co. 
v.-Allnutt, 150 Ky. 831, 151 SW 14. 

[ec] Great volume of traffic over a 
crossing is a condition to be consid- 
ered in determining on the adequacy 
of signals of approach. Andrade vy. 
Oahu, etc., R. Co., 27 Hawaii 381. 

[ad] Although "not habitually used 
by large numbers of people, a cross- 
ing is not necessarily of such charac- 
ter that circumstances may require 
the giving of warning in excess of 
the statutory requirement. Louis- 
ville, etc., R. Co. v. Locker, 182 Ky. 
578, 206 SW 780. 

75. Gocation of crossing as affect- 
ing common-law duty to signal see 
supra § 1817. 


76. .U. S.—Northern Pac. R..Co. v. 
Spike, 121-Fed. 44, 57 CCA 38n 
Iowa.—Funston v. Chicago, ete., R. 


Co., 61 Iowa 452, 16 NW 518. 

IN SY Be aowics v. Lehigh Valley mR, 
Co.,' 189 App. Div. 715, 179 NYS 243 
[aff 231 N. Y. 5384 mem, 132 NE 877 
mem]. 

Okl.—Missouri, etc., R. Co. v. 
fon ue OKT, L729 Bviaee 

x.—Chicago, etc., R. Co. v. Steele, 
(Civ. a) 264 SW 503. 


Stan- 
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of other trains 


77. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed. 403; 
Rothe v. Pennsylvania Co., 195 Fed. 
21, 114 CCA 627; Morris v. Chicago, 
ete., R. Co.,:-26 Fed. 22;\ Thomas. v. 
Delaware, etc., R. Co., 3’ Fed. 729, 18 
Blatchf. 533 

Di a v. Baltimore, etc., R. 
Com sDive 

Fla. Her Meee ‘Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Hawaii. Andrade y. Oahu R., etc., 
Co., 27 Hawaii 381. 

Tll.—Chicago, etce., R. Co. v. San- 
yi tan ds Hi 532,) 39 NE 481 [aff 55 Ill. 


Ind.—Cleveland, ete. R. Co. v. 
Miles, 162 Ind. 646, 70 NE 985; Pitts- 
burg, etc., R. Co. v. Rushton, (A.) 148 
NE 337. : 

Iowa.—Anderson vy. U. S. Railroad 
Administration, 197 Iowa 1, 196 NW 
584; Glanville v. Chicago, etc., RR. Co: 
196 Towa 456, 193 NW ha 

Kan. —Chicago, etc., Co. v. Hinds, 
56 Kan. 758, 44 P 993; Aivigdoaal Pac: 
ae v. Moffatt, 56 Kan. 667, 44 P 
60 

Ky.—Louisville, etc.,| R. Co. v._ Bo- 
dine. 109 Ky. 509, 59 SW 740, 23 KyL 
147, 56 LRA 506; Louisville, etec., R. 
Co. v. Goetz, 79 Ky. 442, 42 AmR 227. 

Mass.—Bradley 38 Boston, éteg: R. 
Co..'2. Cushy, 539. 

Minn.—Czech v. Great Northern R. 
Co., 68 Minn. 38, 70 NW 791, 64 AmSR 
452, 38 LRA 302. 

Mo.—-Hudson v. Southwest Missouri 
RE Cos 103) MOS sAs 611959 Si wid) 
Jackson v. Southwest "Missouri R. 
Co., 171 Mo. A. 430, 156 SW 1005 [aff 
189 SW 381]. 

N. Y.—La Goy v. Director-Gen. of 
Railroads, 191 App. Div. 680, 181 NYS 
842 [rev on other grounds 931 N. Y. 
191, 131 NE 886]; Nelson v. Long Is- 
land R. Co., 109 App. Div. 626, 96 NYS 
246; Bleyle v. New York Cent., etc., 
Re Co., 11 NYSt 585 [aff 113 N. Y. 626 
mem, 20 NE 877 mem]. 

N. C.—Butts v. Atlantic, ete., R. Co., 
133 N. C. 72, 45 SEH 472. 

Okl.—Missouri, etc., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 ’P 753. 

Pa.—Kelly v. Director Gen. of Rail- 
roads, 274 Pa. 470, 118 A 436; Bickel 
Ve Pennsylvania R. Co., 217 Pa. 456, 
66 A 756, 118 AmSR 926. 

Tex.—Chicago, ete., R. Co. v. Steele, 
Katy, A.) 264 SW 503 

Vt.—Le Febvre v. Central Vermont 
R.. Co., 97 Vt. 342, 123 A 211. 

Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31; Roberts v. Alex- 
pee ’etc., aR: Co., 83 Va. 312, 2 SE 


Wis.—Shaffer v. Minneapolis, ete.,; 
R. Co., 156 Wis. 485, 145 NW 1086. 

“What is reasonable and timely 
warning may depend on many cirecum- 
stances. It cannot be such, if the 
speed of the train be so great as to 
render it unavailing. The explosion 
of a cannon may be said to be a warn- 
ing of the coming shot; but the ve- 
locity of the latter generally outstrips 
the warning.” Continental Impr. Co. 
ef Stead, 95 U. S. 161, 164, 24 L. ed. 

3. 

“Where a railroad company desires 
to maintain a high rate of speed while 
traveling across public highways it 
should give warnings that such speed 
reasonably demands.” Andrade v. 
Oahu R., etc., Co., 27 Hawaii 381, 393. 

[a] Slow speed of a train in ap- 
proaching and passing a crossing is 
not of itself sufficient to justify the 


omission of proper signals of ap- 
proach. Louisville, ete., R. Co. v. 
Cooper, 65 SW 795, 23 KyL 1658. 


78. Louisville, Co. tN. 


OlCs weatE: 


ing,’® the rate of speed,’’ the presence of signs or 

precautions at the crossing,’* whether the train is a 
regularly scheduled or an extra train,’® and oth- 
er considerations relevant to the manner of running 
the train,®® changes in methods of transportation 
along the highways,®1 and the presence or proximity 
or ears.8? Multiplication of tracks 


Adams, 205 Ky. 203, 265 SW 623; Seel- 
horst v. Pontchartrain R. Co., 11 La. 
A. 586, 123 S 626; Nelson y. Long 
Island R. Co., 109 App. Div. 626, 96 
NYS 246. 

79. Chicago, etc., R. Co. v. Sanders, 
154 Ill. 531, 39 NE 481 aa 551 DEM AS 
87]; Louisville, etc., R. Co. v. Bo- 
dine, 109 Ky. 509, 59 SW 740, 23 KyL 
147, 56 LRA 506; "Guggenheim v. Lake 
Shore, ete., R. Co., 66 Mich. 150, 33 
NW 161; Roberts v. Alexandria, ete., 
R. Co., 83 Va. 312, 2 SE 518. 

80. Ill.—Chicago, etc., R. 
Triplett, 38 Ill. 482. 

‘Ind.—Pittsburgh, ete., R. Co. v. Ter- 
rell, 177 Ind. 447, 95 NE 1109, 42 LRA 
NS 367. 

La.—Nash v. Louisiana R., ete., Co., 
153 La. 410, 96 S 14. 

Lake Shore, 


Cos Ne 


Mich.—Guggenheim v. 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

Mo.—Reed v. St. Louis, ete, HR. Coy 
107 Mo. A. 238, 80 SW 919. 

N. Y.—Grippen v. New York Cent. 
R. Co., 40°N. Y. 34; Ryan v. New York 
Cent., ete., R. Co.,.37 Hun 186. 

N. C.—Parker v. Seaboard Air Line 
RuG€o., 18L Ne C.:95,, 106 SE 455; 

Porto Rico.—Morales vy. Central 
Vannina, 32 Porto Rico 188. 

W. Va.—Bowles v. Chesapeake, etc., 
R.. Co., 61.W, Va. 272, 57 SE 13k. 

[a] That train is off time increas- 
es and heightens its ‘duties with ref- 
erence to signals. Guggenheim vy. 
Lake Shore, etc., R. Co., 66 Mich. 150, 
33 NW 161. 

‘{[b] Running train backward (1) 
toward a crossing necessitates addi- 
tional measures of precaution to give 
warning of its approach. Chicago, 
ete, Re Cos lv. Triplett; 38° Tis rasan 
Nash v. Louisiana R., ete., Co., 153 
La. 410, 96 S 14; Morales vy. Central 
Vannina, 32 Porto Rico 188. (2) Run- 
ning a train backward without sig- 
nals and warnings of approach is 
negligence. Parker v. Seaboard Air 
Line R. Co:, 181. N. C. 95, 106 SH 755. 

Si, Pittsburgh, sete, SR Con av. 
Bunting, 84 Ind. A. 45, 149 NE “916, 
917 ;~"Allen veo Chicaeo. etc. mkv Co.. 
313 Mo. 42, 281. SW 7387. But see Land 
Vv. 1 Cincinnati,-"ete.s Ri Co. a albino 
374, 10 SW (2d) 1084 (the increased 
use of automobiles does not constitute 
evidence that crossings are now dan- 
gerous which were not so before the 
widespread use of this method of 
transportation). 

“Those in charge of the train ap- 
proaching a crossing, especially a 
dangerous one, must not shut their 
eyes to the fact that the use of au- 
tomobiles has increased the travel on 
highways and rendered the crossing 
of railroads and highways more dan- 
gerous than they were. Pittsburgh, 
etc., R. Co. v. Bunting, supra. 

82. Whiton v. Chicago, ete., R. Co., 
29). Cas, Nov 1%,597, 2 Biss. 282 [aft 
138 Wall. (U; S.) 270, 20 L. ed. 571); 
Chicago, ete, R. Co. v. Boggs, 101 
Ind, 522, 51 AMR 761; Louisville, etc., 
RA COSEN,. Thompson, 217 Ky. 21, 288 
SW 761; Illinois Cent. R. Co. vy. Mor- 
ris, 90 Sw 979, 28 KyL 956; Fejdow- 
ski v. Delaware, ete., Canal Co., 168 
N. Y. 500, 61 NE 888; Beisegel v. New 
ot Cent. R. Co., 14 "AbbPrNS CNG) 


fa]. Rule applied.—Where another 
train had just preceded the one which 
did the injury, the sounding of an 
electric signal bell erected at the 
crossing did not excuse the giving of 
signals from the second train as it 
appnosebed the crossing. Louisville, 
R. Co. v. Thompson, 217 Ky. 21, 

388 "SW 761. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


nances. 


§§ 1814-1815] 


passing over a highway at a particular point may be 
considered in determining whether such a place is 
more than usually hazardous,®* although there is 
authority to the contrary.*# 
It does not relieve the railroad of 
lability to signal its approach to a crossing if it does 
so too late for the warning to be of any value in 
avoiding injury,*® or if by its own conduet it renders 
such signals, although properly given, unavailing.®® 
The signal must be given in such manner as to be a 
warning to travelers at the crossing.§* 

Effect of railroad rules and regulations. Violation 
of regulations of the railroad requiring signals and 
warnings of approach at particular crossings is evi- 
dence of negligence,®* as is disregard by its servants 
of whistling posts erected by it,S® although compli- 
ance with such regulations does not show that the 
railroad has performed its full duty,®°® even though 
the power to make regulations on the subject is ex- 
pressly conferred by statute.°+ 

{§ 1815] (2) Provisions of Statutes or Ordi- 
Statutes requiring certain signals or warn- 
ings of approach to be given at rural country cross- 
ings do not constitute a standard to be observed at 
street or highway crossings in towns and cities,°? 
and conversely, signals prescribed by statute for 


Useless signals. 


RAILROADS 
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railroad’s duty on approaching rural erossings.®? 
A statute requiring certain signals of approach sub- 
ject to the power of towns or cities to change the re- 


quirements by ordinance applies in such places in 


ordinanee.®® 


the absence of ordinance providing other regula- 
tions,®* as well as if an ordinance exists permitting 
such signals to be given in case necessity for the 
safety of persons at crossings requires it.®° 
other hand, if a statute provides that certain of the 
signals provided for highway crossings may be 
omitted at street crossings in towns and cities, un- 
less required by ordinance, any signal so treated is 
not required as a matter of law in the absence of an 
It is an excuse for a failure to give a 
particular sort of signal that the use of such signal 
is forbidden by ordinance,®? but not where it is es- 
sential to the safety of persons at dangerous cross- 
ings that the forbidden signal be given.®’ 
permitting the alternative of ringing the bell or 


On the 


Statutes 


sounding the whistle on an engine after it reaches a 


crossings in towns or cities are not the measure of a 


83. Merrill v. ia eee ete, R. 
mn aS. De 1) 468; English 
v. Southern Pac. R. Co., 13 Utah 407, 


45 P 47, 5% AmSR 772, 35 LRA 155. 


84. Dando v. Director Gen. of Rail- 
roads, 94 N. J. L. 285, 110 A 790. 

85. I11.—Suburban R. Co. v. Back- 
will, 195 Ill. 535, 63 NE 389 [aff 94 Ill. 
A. 454). 

Ind.—Wabash R. Co. v. McNown, 53 
Ind. A. 116, 99 NE 126, 100 NE 383. 

Miss.—Gulf, etc., R. Co. v. Sim- 
mons, 153 Miss. S27 AZIsS 144. 

Eng. —Gray v. North- Eastern R. Co., 
48 L. T. Rep. N. S. 90 

Can.—Mitchell v. rane Trunk R. 
Co., 22 DomLR 804; 18 CanRCas 188 
[aff 8 OntWN 300]. 

86. Rothe v. Pennsylvania Co., 195 
Fed. 21, 114 CCA 627; Chicago, *etc., 
RCo. vi Boggs) 101 Ind. 522, 51 AmR 
761. 


87. Whiton v. Chicago, etc., R. Co., 
29 F. Cas. No. 17,597, 2 Biss. 282 [aff 
13 Wall. 270, 20 ie ed. 571]; Chesa- 


Co. v. Steele, 84 Fed. 
93,029 CCA 81s ‘Pedlan v. Canadian 
Northern R. Coé!, 20 Man. 265. 

[a] - That whistle was sounded is 
no defense if it was done too far away 
to serve aS warning. Pediar v. Ca- 
nadian Northern R. Co., 20 Man. 265. 

{[b] Passage of one train over a 
crossing cannot be considered as a 
warning to travelers at such crossing 
that another is approaching close be- 


peake, etc., R. 


hind it. Chicago, etc., R. Co. v. Wil- 
son, 133 Ill. 55, 24 NH 555. 
88. Mass.—Davis v. New York, 


etc., R. Co., 172 NE 214. 

Pa. — Bickel v. Pennsylvania R. Co., 
217 Pa. 456, 66 A 756, 118 AmSR 926. 

IN S_—-Hisenhauer v. Halifax, etc., 
R. Co., 42 N. S. 426. 

Ont.—Beckett v. Grand Trunk R. 
a8). fe Omt, “Ay 174 hath 16) Can SiC. 


Austr.—Fraser _ v. 
Momus. s Austr. C€. 1, ‘ 

[a] "Reason for rule.—By making 
such regulations, or by creating blow 
posts, the company gives evidence 
that it regards the crossing in ques- 
tion as a dangerous one. Peppers v. 
St. Louis-San Francisco R. Co., 316 
Mo. 1104, 295 SW 757; Bickel v. Penn- 
Sylvania. R. Co., 217 Pa. 456, 66 A 756, 
118 AmSR 926; Southern R. Co. v. 
Abee, 124 Va. 379, 98 SE 31. 

89. Peppers v. St. Louis-San Fran- 


Victorian R. 
R. 54. 


. cisco R. Co., 316 Mo. 1104, 295 SW 757; 


Nash v. New York Cent. etc., R: Co., 
1 NYS 269 [aff 117 N. Y. 628 mem, 22 


NE 1128 mem]; Hinkle v. Richmond, 
ete. KR. Coy 109, Nv C472, 13: (SE 384; 
26 AmSR 581; Southern R. Co. v. 
Abee, 124 Va. 379, 98 SE 31. 

{a] Where public relies on whis- 
tling post and crosses the track at a 
crossing in the belief that proper 
signals will be given thereat, failure 
to give the oped ete is negli- 
gence in law. kle v. Richmond, 
etc., R. Co., 109 N. "C. 472, 138 SE 884, 
26 AmSR 581 

90. Rexvy. Broad, PLOTS ABC. 10. 

91. Rex’ v. Broad, supra. 

92. ITowa.—Anderson v. U. S. Rail- 
road Administration, 197 Iowa 1, 196 
NW 584. 

Kan.—Missouri Pae. R, Co. v. 
Pierce, 33° Kan, 61,°5 P78: 

Ky.—Louisville, etc., R. Co. v. Bays, 
220 Ky. 458, 295 SW 452; Louisville, 
etc., R. Co. v. Thompson, 217 Ky. 21, 
288 SW 761; Louisville, ete., R. Co. v. 
Johnson, 214 Ky. 189, 282 SW 1087. 

Me.—Dyer v. Maine Cent. R. Co., 
120 Me. 154, 113 A 26. 

Miss.—Louisville, ete., R. Co. v. 
French, 69 Miss. 121, 12 S 338. 

Mo.—Coffin vy. St. Louis, etc., R. Co., 
22 Mo. A. 601. 


Va.—Norfolk, ete., R. Co. v. Wilkes, 
137 Va. 302, 119 SH 122. 
93. East Tennessee, etc., R. Co. v. 


ee 88 Ga. 60, 13 SE 855, igs a 


{a] Location of crossing.—A tale: 
ute forbidding the blowing of whistles 
and substituting the ringing of bells 
as warning of approach to crossings 
in the corporate limits of towns has 
no application to a crossing just be- 
yond the corporate limits, so that to 
fulfill the ‘distance requirements the 
whistle must be blown in town, the 
controlling factor by the terms of 
the statute being the location of the 
oe cane and not the place of whis- 
tling. Atlantic, etc., R. Co. v. Pope, 9 
Ga. A. 647,.72 SH 63. But see Stotler 
Vv. Chicago, etec., R. Co., 200 Mo. 107, 
98 SW 509 (where the whistling post 
west of a railroad crossing was out- 
side the city limits, the operatives of 
a train approaching the crossing from 
the west were not excused from giv- 
ing the statutory signals at the pre- 
scribed distance before reaching the 
crossing because they were not re- 
quired to sound the whistle within the 
city limits). 

94. Pittsburgh, etc., R. Co. Ter- 
rell, 177 Ind. 147, ‘95 NE 1109, 43 LRA 
NS 367; Pittsburgh, etc., R, Co, v. 


specified distance until it passes the crossing, or re- 
quiring the sounding of a whistle at a specified dis- 
tance from the crossing and allowing the use of bell 
or whistle thereafter until the crossing is passed, 
are fully satisfied by the doing of either alterna- 
tive,®® and do not require that both methods of warn- 


Macy, 59 Ind, As 125, 107 NE ase: 
Lake Shore, etc., R. Co. v. Myers, 52 
Ind. A,'59; 98 NE 654, ayy NE 313. 

95. Pittsburgh, etc., 
rell, 177 Ind. 447, 95 NE 100, 42 LRA 
NS 367; Chicago, etc., R: Co. v. Ack- 
man, 80 Ind. 169, 133 NB 164; Cleve- 
land, etc., Ro Co. v. Carey, 33 Ind.A> 
275, 71 NE 244. 

96. Pratt v. Chicago, ete., R. Co., 
107 Iowa 287, 77 NW 1064 

[a] Effect of ordinance. —An ordi- 
nance forbidding the sounding of a 
whistle in a city except under certain 
conditions does not impose a duty to 
sound it under such conditions, but . 
merely permits its being sounded in 
the exercise of due care and leaves it 
optional with the company to deter- 
mine when the requisite conditions 
exist. Langhorn v. Chicago, ete., R. 
Co., 197 Iowa 1118, 198 NW 525. 

(b] City streets.—A_ statute ex- 
cusing the sounding of a whistle, else- 
where required, at street crossings 
in cities, does not relieve the rail- 
road from giving such signal at a 
crossing in a village. Bruggeman v. 
Illinois Cent. R. Co., 147 Iowa 187, 123 
NW 1007, AnnCas1912B 876. 

97. June v. Grand Trunk Western 
R. Co., 282 Mich. 449, 205 NW 181. , 

98. "Langham v. Chicago, ete.,’ R. 
Co., 197 Iowa 1118, 198 “NW 525; 
Bracken v. Pennsylvania Re IComse 
Pa. Super. 22. 

99. Ala.—East ‘Tennessee, ete, R. 
Co. v..Deaver, 79 Ala. 6. 

Ariz.—White v. Arizona Eastern R. 
Con 380) Arizge dt 2452p 270s 

Conn.—Bates v. New York, ete, R. 
Co., 60 Conn. 259, 22 A 538 

Ida.—Burrow v. Idaho, ete., reco 
24 Ida. 682, 135 P 838. 

Tll.— Butler v. Illinois DPractnine, 
2b3 Til A. 13853" ‘Chicago, jete,, R. Co. 
v. Sack, 129 Ill. A. 58; St. Louis, etc., 
R. Co. v. Pflugmacher, 9 Ill. A. 300. 

Mass.—Tyler v. Old Colony R. Co., 
157 Mass. 336, 32 NE 227 

Mo.—Toeneboehm v. St. Louis-San 
Francisco R. Co., ‘317 Mo. 1096, 298 
SW 795; Allen v. Chicago, ete., R. 
Co., 313 Mo. 42, 281 SW 737; Rolli- 
son v. Wabash R. Co., 252 Mo. 525, 
160 SW 994; Reid v. Schaff, (A.) 210 
SW 8&5. 

N. J.—Kosher paar y, Co. v. New 
York, ete:, RR. Co. 81 NJ, 1.04555 78 
A 1052; ne v. West Jersey, ete., 
R. Co., 4 N. J. Mise. 346, 132 A 654. 

Ok. Missouri, etc., R. Co. v. Par- 
ker, 50 Ark. 491, 151 P 325. 


Co. v. Ter- ~ 
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ing shall be employed;! and a provision that within 
the required distance either shall be done continuous- 
ly or alternately with the other permits the doing of 
either for any part or the whole of the prescribed 
distance and of the other for the remaining part 
thereof,? and does not require that the one or the 
other shall be done for the whole of the :distance,* 
while those statutes requiring the sounding of a 
whistle or the ringing of a bell at a specified distance 
from a crossing and the continuous ringing of the 
bell thereafter until the crossing is passed demand 
only that the one or the other be done at the 
distance named and be followed by the ringing of 
The repeal of a statute 
with reference to signals of approach results in the 
restoration of the common-law rule of conduet,® but 
a partial repeal restores it only to the extent to 
which the statutory provisions have been repealed.® 
A statutory provision requiring a certain signal to be 
given when a train or car is at least a certain dis- 


the bell as provided for. 


tance from a crossing requires it 


Vt.—Le Febvre v. Central Vermont 
RACor 9% Vit. 342,123 A210. 

[a] Rule applied.—A statute re- 
quiring a bell to be rung at a set dis- 
tance from a crossing and kept ring- 
ing or a whistle to be blown and kept 
blowing is complied with where evi- 
dence shows that the whistle was 
blown at such distance and the bell 
rung both before and after continu- 
ously until passing the crossing. 
Burrow v. Idaho, etc., R. Co., 24 Idaho 
652, 135 P 838. 

{b] Method of measurement.—The 
distance prescribed by statute from 
which trains are required to signal 
their approach to a crossing need not 
be measured along the curves of the 
track but may be measured in a 
straight line from the position of the 
locomotive to that of the crossing. 


Andrews v. New York, etc., R. Co., 60 
Conn. 293, 22 A. 566. 
[ec] _Construction of statute.—A 


provision in a statute requiring the 
bell to be rung from a specified dis- 
tance until the crossing is passed re- 
quired the ringing of the bell only 
until the engine, and not the whole 
train, shall have passed the crossing. 
Bell v. Hannjiibal, etc., R. Co., 72 Mo. 
50. : 

1. Ala.—East Tennessee, ARK 
Co. v. Deaver, 79 Ala. 216. 

Axiz. —White vy. Arizona Eastern R. 
Cos "30 Ariz. 151, 245 P 270. 

Til. Butler v. Illinois Tract., Inc., 
258 Il. A? 135; | Chicago, ete.,’ R.,Co. 
v. Sack, 129 Ill. A. 58; St. Louis, etc., 
R. Co. v. Pflugmacher, 9 Ill. A. 300. 

Mass.—Tyler v. Old Colony R..Co., 
157 Mass. 336, 32 NE 227. 

Mo.—Toeneboehn yv. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; Allen v. Chicago, etce., 
Co., 313 Mo. 42, 281 SW 737; Rollison 
v. Wabash R. Co., 252 Mo. 525, 160 SW 
994; Moore v. St. Louis, etc., R. Co., 
(A.) 267 SW 945; Wolfe v. Hines, 
(A.) 224 SW 143; Reid v. Schaff, (A.) 
210 SW 85. 

N. J.—Kosher Dairy Co. v. New 
Work; Cte. Ne Conesl News in 1455) 78 
A 1052; Napper v. West Jersey, etc., 
R. Co., 4 N. J. Misc. 346, 132 A 654. 

Okl.—Missouri, etc., R. Co. v. Park- 
er, 50: Okl. 491, 151 P 325. 

_ Vt.—Le Febvre v. Central Vermont 
R. Co., 97 Vt. 342, 123 A 211. 

2. Green v. Southern Pac. R. Co., 
122 Cal. 563, 55 P 577; Anderson vy. 
Chicago; etc., R—Co., 2380 Ill. A. 516; 
Chesapeake, etc., R. Co. v. Stone, 200 
Ky. 502, 255 Sw 134; Norfolk, etce., 
R. Co. v. Simmons, 127 Va. 419, 103 
SE 609. 

8. Green v. Southern Pac. R. Co., 
122. Cal. 5638, 55 P 577; Anderson v. 
Chicago, etc., R. Co., 230 Ill. A. 516; 
Chesapeake, etc., R. Co. v. Stone, 200 
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crossing.® 


signal,°® 


to be given not 


Ky. 502, 255 SW 134; Norfolk, etce., R. 

oe v. Simmons, 127. Va. 419, 103 "SE 
4. Missouri, ete, R. Co. v.. Kir- 

schoffer, (Tex. Civ. INS 24 SW 577. 

5. Illinois Cent. R. Co. v. -Davis, 
32 F.. (2d) 232; Petrie v. New York 
Cent., ete., R. Co., 63 App. Div. 473, 
71 NYS 866 [aff i7V N. Y. 638 mem, 
63 NE 1121 mem]; Durkee v. Dela- 
ware, etc., Canal Co., 88 Hun 471, 34 
NYS 978; Friess v. New York Cent., 
ete., R. Co., 67 Hun 205, 22 NYS 104 
[aff 140 N. Y. 6839 mem, 35 NE 892 
mem]; Hermans v. New York Cent., 
ete. R.uCo., “Li NY S349 Wlath asi aN. 
Y. 558 mem, 33 NE 337 mem]; Hurt 
v. Yazoo, ete., R. Co., 140 Tenn. 623, 
205 SW 437. 

6. Aureole Cent. R. Co. v. Davis, 32 
EY (2a) 2 

Ze cian etc., R. Co. v. Bryant, 56 
Fed. 799, 6 CCA 138; Edwards v. 
St. Louis-Southwestern R. Co., 105 
Tex. 404, 151 SW 289 [mod (Civ. A.) 
Houston, etc., R. Co. v. 
91° Tex. 671, 47 SW 95 [rev 
(Civ. A.) 45 SW 921]; Davis v. Pet- 
tit, (Tex. Commn. A.) 258 SW 1046 
[rev (Civ. A.) 242 SW 782]. 

[a] Test is not whether the sig- 
nal was actually heard by one at a 
crossing, but whether it was of a 
character to be heard, by persons of 
ordinarily good hearing, such 
crossing. Texas, etc., R. Co. v. Bry- 
ant, 56 Fed. 799, 6 CCA 138. 

[b] Statutory provision requiring 
the giving of a signal when the com- 
pany is not less than a certain speci- 
fied distance nor more than another 
specified distance from the crossing 
does not require that the signal be 
given at a point between the former 
distance and the _ crossing. Lake 
Shore, etc., R. Co. v. Myers, 52 Ind. A. 
59, 98 NE 654, 100 NE 313. 

8. Texas, etc., R. Co. v. Bryant, 56 
Fed. 799, 6 CCA 1388. 

9. See cases supra note 99. 

10. Ga.—East Tennessee, etc., R. 
Co, v. Markens, 88 Ga. 60, 13 SE 855, 
14 LRA 281; Bryson v. Southern R. 
Co., 3 Ga. A. 407, 59 SE 1124. But see 
Southern R. Co. v. Jay, 137 Ga. 60, 72 
SE 503 (a provision that the engineer 
shall blow and keep blowing the whis- 
tle at intervals after reaching a whis- 
tling post does not apply to a train 
being backed on a sidetrack which 
began such backing between’ the 
whistling post and the crossing). 

Ill.—Lake Shore, ete, R. Co. v. 
Johnsen, 135 Ill. 641, 26 NE 510. 

Ind.—Pittsburgh, etce., R. Co. v. 
Terrell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367; Virgin v. Lake Erie, etc., 
R. Co., 55 Ind. A. 216, 101 NE 500. 

Mass.—Lenihan v. Boston, ete., R. 
Co., 260 Mass. 28, 156 NE 857. 
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nearer than such distance and within such distance 
as to serve as a reasonable warning of approach;’ 
and it is not necessary that the signal in question is 
given precisely at the distance mentioned from the 
Under a statute requiring the whistle to 
be sounded a prescribed distance from the crossing, 
trains starting at a less distance need not give such 
but, if the continuous ringing of a bell or 
blowing of a whistle at intervals from a prescribed 
distance until the crossing is demanded, such trains 
must give a signal of this kind from the time of start- 
ing,’° and such conduct is a sufficient compliance 
with the statute.++ 
be rung or the whistle sounded at intervals indicate 
that this shall be done at relatively short intervals 
and not at widely separated periods.+* 

[§ 1816] c. Lookouts. 
der a duty of keeping a lookout,1* its duty in this 
regard is the exercise of reasonable and ordinary 
care,!4 the character of the lookout required having 
been variously characterized by such terms as “vigi- 


Statutes requiring the bell to 


Where the railroad is un- 


Mo.—Lamb v. Missouri Pac. R. Co., 
147 Mo. 171, 48 SW 659, 51 SW 81; 
Spiller v.. St. Louis, ete:; Re Co; ali2 
Mo. A. 491, 87 SW 438; Herring v. 
Wabash R. Co., 80 Mo. A. 562. 


Nebr.—Missouri Pac. R. Co. v. 
Geist, 49 Nebr. 489, 68 NW 640. 
. Tex. —Houston, ete, R. Co. v. 


rey Nest 
(Civ. 


OT. Tex: “6741, 47 SW 95 [rev 
A.) 45 SW 9211; Texarkana, 
ete. ARs Co. v. Rea, (Civ. A.) 180 SW 
945; Ft. Worth, ete., R. Co. v. Alcorn, 
(Civ. A.) 178 SW 833; Ft. Worth, etce., 
R. Co. v. Hart, (Civ. A.) 178 SW 795; 
Gulf, ete., R. Co. v. Hall, 34 Tex. Civ. 
A. 535,80 SW 133; Ft. Worth, etc., 
R. Co. v. Greer, 32 Tex. Civ. A. 606, 15 
SW_ 552; Central Texas, etc., 
Vv. Nycum, So A.) 34 Sw 460; 
veston, Corey: Duelm, (Civ. 
400T sw “96 | [aft 86 Tex. 450, 25 SW 

W. Va.—Bowles v. Chesapeake, etc., 
R.iCo., 6L W. Va.2 i205 (es dist. 

Wis.—Kujawa v. Chicago, ete. R. 
Co., 185 Wis. 562, 116 NW 249. 

But see Grand Trunk R. Co. v. Mc- 
Alpine, [1913] A. C. 838, 183 DomLR 
618, 138 EBastLR 187 (a switching en- 
gine which does not in its work get 
as far away as the prescribed dis- 
tance need not give signals of this 
character, required by statute). 

[a] Engine, stationary at depot 
or station, need not ring the bell be- 
tween the time it stopped there and 
the time it resumes its approach to- 
ward the crossing. Coffin v. St. Louis, 
éte., (R. Co, 22 Mo.cA. 601. 

Voie Houston, ete., R. Co. v. Rogers, 
15 Pexy Civ A. 680, 39 SW 1112. 

12. Nashville, ete., R, Cov vw. Cox, 28 
Ala. A. 672, 94 S 247; Hiatt va St 
Louis-San Francisco R. Co., 308 Mo. 
77, 271 SW 806; Underwood v. St. 
Louis, etc., R. Co., 190 Mo. A. 407, 177 
SW 724; Louisville, ete, R. Co. v. 
Gardner, 1 Lea (Tenn.) 688. 

13. Crossings at which lookout is 
required see infra §§ 1817-1820. 

14. Ark.—Louisiana, etce., R. Co. v. 
Ratcliffe, 88 Ark. 524, 115 SW 396. 

Ky.—Cross v. Illinois Cent. R. Co., 
110 SW 290, 33 KyL 432; Louisville, 


ete: R., Co. v.. Laylor, 103 -Sw 776,082 
KyL 1142. 

Miss.—Hines v. Moore, 124 Miss. 
500,877 S i. 


Mo.—Pryor v. Payne, 304 Mo. 560, 
2638 SW 982; Central Coal, ete., Co. v. 
Kansas City Southern R. Co., (A.) 215 
Sw 914. 

N. D.—Johnson v. Great Northern 
RB. Co., 7 N. D. 284, 75 NW 250. 

Oh. ~ Wheeling, ete., COn Vs Park- 
er; 29 Oh. Cir. Ct: 

Tex.—San rane CECS Re GOnmya 
Mertink, (Civ. A.) 102 SW 153 [rev on 
other grounds 101 Tex. 165, 105 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1816] 


lant, Pree earennal,?=s 


or Matreative, 28 


485]; Missouri, etc., R. Co. v. Mather- 
ly, 35 Tex. Civ. A. 604, 81 SW ‘589. 
Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31. 
“The care should be commensurate 
with the danger to be reasonably ap- 


prehended,.” Bishop v. Chicago, etc., 
R. Co., 4 N. D. 536, 540, 62 NW 605. 
[a] Maintaining sharp lookout at 


railroad crossings is only an exercise 
of reasonable and ordinary care on 
the part of a railroad. Garland v. 
ee Cent. R. Co:., 85° Me. 519; 27 A 


[b] Noise of train.—The fact that 
the noise of another train passing 
near by obscures the ringing of the 
bell signaling approach to a crossing 
renders it more incumbent on the op- 
eratives of a train to keep a vigilant 
lookout. Crowley v. Louisville, etce., 
R. Co., 55 SW 434, 21 KyL 1434. 

[ec] Rule applied.—(1) Where a 
railroad company had lowered a high- 
way at a crossing so that the rails 
were considerably higher than the 
ground and the crossing thereby made 
dangerous, the condition at such 
crossing made it relatively more nec- 
essary that a proper lookout be main- 
tained. Johnson v. Great Northern R. 
ewe Nin Dw 284,905 NW 250. » (2) 
Where a railroad approached a dan- 
ferous curved crossing without exer- 
cising watchfulness commensurate 
with the danger, it was negligence on 
the part of the company. Bitner v. 
Utah Cent. R. Co., 4 Utah 502, 11 P 
6206. 

fd] Danger signals.—It is the duty 
of those running a locomotive to exer- 
eise ordinary care in looking ahead to 
discover persons or objects on the 
tracks at highway crossings, and to 
exercise like care to avoid accidents, 
and to that end to use ordinary care 
in apprehending and acting on danger 


signals. Pittsburgh, etc., R. Co. v. 
Pence, 185 Ind. 495, 113 NE 7. 
fe] Incompetent servants.—(1) 


Where a child ran along parallel to a 
railroad track for a considerable dis- 
tance, then turned at a crossing and 
went twelve to fourteen feet toward 
the track,.and attempted to cross in 
front of a train, and the engineer was 
blind in one eye, and the fireman so 
deaf that he could not hear warning 
eries by bystanders, and no attempt 
was made to apply the emergency 
brakes until the child was struck and 
dragged ten to fifteen feet, the rail- 
road company was guilty of negli- 
gence. Missouri, etc., R. Co. v. Nesbit, 
43 Tex. Civ. A. 630, 97 SW 825. (2) 
Liability of master for injury from 
incompetency of servant generally see 
Master and Servant § 1449. 

15. Gowan V. McAdoo, 143 Minn. 
227, 173 NW 440; Logan v. Chicago, 
etc., R. Co., 300 Mo. 611, 254 SW 705; 
Moore y. St. Louis, etc., R. Co., (Mo. 
A.) 267 SW 945; Taylor v. Ohio Elec- 
tric kh. Co, 29 0. C. A. 401. 

[a] Active vigilance is required of 
the company. Hilz v. Missouri Pac. 
R. Co., 101 Mo. 36, 13 SW 946. 

16. Continental Impr. Co. v. Stead, 
95 U. S. 161, 24 L. ed. 403; Andrade v. 
@ahu R., ete., Co., 27 Hawaii 381. 

17. Louisville, etc., R. Co. v. Gard- 
ner, 140 Ky. 772, 181 SW 787;. Louis- 
ville, ete., R. Co. v. Gilmore, 131 Ky. 
132, 109 SW 321,°33 KyL 74, 21 LRA 
NS 723 [reh den 114 SW 752]; South- 
ern R. Co. v. Winchester, 105 SW 617, 
32 KyL’19; Illinois Cent. R. Co. v. 


[52 -C, J.—15] 


“reasonable,”!7 
“continuous, BAP, “constant, ce? “diligent, eat. «sharp, a2 
When a duty to ‘keep a lookout ex- 
ists, the servants of the company charged with that 
duty must be stationed in a position from which it is 
possible to see the danger ;** but if, owing to condi- 
tions surrounding a crossing, it would not be possible 
to maintain a sufficient lookout on an approaching 
train, the failure to have a lookout will not render 
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“proper,”!8 


Williams, 144 Miss. 804, 110 S 510; St. 
Louis-San Francisco R. Co. v. Jones, 
78 Okl. 204, 190 P 885, 16 ALR 1048; 
Johnson v. Rutland R. Co. 93 Vt 132, 


106 A 682. 
18. Morris v. Chicago, etc, R. Co., 
26 Fed. 22; Chesapeake, etc., R. Co. 


v. Boren, 202 Ky. 348, 259 SW 711; 
Illinois Cent. R. Co. v. Outland, 160 
Ky. 714, 170 SW 48; Missouri, etc., 
R. Co, v. Matherly, 35 Tex. Civ. A. 604, 
81 SW 589. 

19. Ressler v. Wabash R. Co., 152 
Iowa 449, 132 NW 827. 

20. St. Louis-San Francisco R. Co. 
v. Vernon, 162 Ark. 226, 258 SW 126; 
Kansas City Southern R. Co. v. Drew, 
103 Ark. 374, 147 SW 50; Smith v. 
Chicago Great Western R. Co., (Mo. 
A.) 282 SW 62; Bullock v. Wilming- 
ton, €tc.; Ro Cow 105 N., Cy 180; 1045S 
988. See Whittaker v. Louisville, 
ete., R. Co., 132 Tenn. 576,179 SW 140 
(a statutory duty requiring a railroad 
to keep some person always upon the 
lookout ahead is merely the statement 
of a common-law duty). 

21. Atlantic Coast Line R. Co. v. 
Jones, 16 Ala. A. 447, 78 S 645. ’ 

22. Garland v. Maine Cent. R. Co., 
85 Me. 519, 27 A 615: Herrell v. St. 
Louis-San Francisco R. Co., (Mo.) 18 
SW (2d) 481; Ruenzi v. Payne, 208 
Mo. A. 118, 231 SW 294. 

23. Chesapeake, ete COCmR VG 
Bradford, 202 Ky. 26, 258 sw 939. But 
see Elberton, etc., R. Conv. Thornton, 
32 Ga. A. 959, 122 SE 795 (although 


-there is normally no duty on an en- 


gineer to use his senses of sight and 
hearing, a statute making it his duty 
to keep a “constant and vigilant” look- 


out may be sufficient to impose such [ 


an obligation as to the sense of sight, 
but is certainly insufficient to require 
him to use his sense of hearing effec- 
tively or at all) 

[a] Duty to know way is clear.— 
Tt is the duty of an engineer to know 
that the way is clear at a populous 
erossing. Louisville, ete., R. Co. v. 
Davener, 162 Ala. 660, 50 S 276. 

24. Ark.—St. Louis-San Francisco 
R. Co. v.. Vernon, 162 Ark. 226, 258 
SW 126. 

Cal.—Robinson v. Western Pac. R. 
Co., 48 Cal. 409. 

Eas eae es an Illinois Cent. R. 


206 Tl. 

Meee Saw inaee v. amots Cent. R. 
Co., 124 La. 165, 49 S 101 

Mo.—Stevens_ v. Wabash Rea Con 
(A.) 14 SW (2d) 506; Waite v. Chi- 
Sess R. Co., 168 Mo. A. 160, 153 
ha —Quelette v. Canadian Pac. R. 

[1925] A. C. 569, [1925] 2 DomLR 
OTT, [1925] 2 WestWkly 494, 30 CanR 
Cas 207 [allowing app [1924] Can. 'S. 
CGC. 426, [1924] 4 DomLR 234, 30 CanR 
Cas 200 (allowing app 39 Que. K. B. 
208 [restoring 36 Que. K. B. 431, 30 
CanRCas 195]) J. 

[a] Proper location of lookout,— 
It cannot be regarded as negligence 
that a company fails to place a look- 
out on the rear car if a man so Sta- 
tioned would be inyisible to those in 
charge of the train, who could not see 
signals of danger if they were given 
by one so stationed. Labbe v. Maine 
Cent. R. Co., 122 Me. 403, 120 A 425. 

[b] Backing train toward and over 
a crossing requires that a brakeman 
be stationed at the rear of the train to 
maintain a lookout. Seelhorst v. Pont- 
chartrain R. Co., 11 La. A. 586, 123 S 
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a railroad company liable.2> A duty to keep a look- 
out devolves upon those servants of a railroad in 
charge of its trains,?® more specifically, the engi- 
neer** or the engineer and fireman jointly,?® in order 
that the railroad may perform its duty of looking 
out on both sides of the engine.?° 
keep a lookout at any time when the engineer is so 
occupied or situated as to be unable to do so.®° 
railroad need not station extra men in the engine 


The fireman must 


The 


626. 

[ec] Making up train in such man- 
ner as to render it impossible for the 
engineer to keep a proper lookout as 
required by statute is in itself such 
conduct as to render a railroad liable 
for ensuing damage. Louisville, etc., 
Mayers, 147 Tenn. 315, 247 
Sw 89. 

25. Andrews v. Mynier, (Tex. Civ. 
A.) 190 SW 1164; U. S. Spruce Lum- 
ber Co. v. Shumate, 1185 Va. 431,887 
SE 723. 

“Because of the condition of the 
tracks, or of the fact that obstructions 
sometimes intervene, it may be that 
such a lookout will not always be per- 
fect but all the law requires or should 
require is that it shall be as good as 
the circumstances of the case will per- 
mit.” Louisville, ete., R. Co. v. Gil- 
more, 131 Ky. 132, 109 SW 321, 33 KyL 
74, 21 LRANS 723 [reh den 114 SW 


752). ; 
26. See cases infra notes 27, 28. 
27. i v. Smitherman, 


209 Ala. 244, 96 S 208. 
Ky.— Louisville, etc., R. Co. v. Davis, 
106 SW 304, 32 KyL 580. 

N. Y.—Barnett v. New York Cent. 
R. Co., 227 App. Div. 636, 235 NYS 
734; Cheney v. New York Cent., ete., 
R. Co., 16 Hun 415; Wilds v. Hudson 
River R.°Co., 33 Barb. 503° [rev on 
other grounds 24 N. Y. 430]. 

N. C.—Bullock v. Wilmington, etce., 
RGo., 105 NC. 180, 10 SH 988. 

Oh.—New York, etc., R. Co. v. Kist- 
abe 66 Oh. St. 326, 64 NE 130. 

Cox 214 Pa. 82, 63 A 413. 

Tex. —Missouri, etes GRE 
Ranges (CCiveAe ) i123 SW 151. 

[a] “Double-header” locomotive.— 
The duty to keep a lookout rests on 
the engineer of the second engine of a 
“double header’? as well as upon the 
engineer in charge of the foremost 
locomotive. Norfolk, ete., R. Co. v. 
Mace, 151 Va. 458, 145 SE 362. 

28. Ky.—Chesapeake, etc., R. Co. v. 
Banks, 144 Ky. 137, 137 SW 1066 [aff 
sees S. 146, 34 SCt 278, 58 L. ed. 
544]. 

La.—Seelhorst v. Pontchartrain R. 
Co., 11 La. A. 586, 123 S 626. 

Miss.—Mobile, etc., R. Co. v. John- 
son, 126 S 827; Hines v. Moore, 124 
Miss. 500, 87 S 1. 

Mo.—Logan vy. Chicago, ete., R. Co., 
300 Mo. 611, 254 SW 705; Dyer v. 
Kansas City Southern R. Co., (A.) 25 
SW (2d) 508; Wilder v. Wabash R. 
Co., 164 Mo. A. 114, 146 SW. 837. 

Tex.—International-Great Northern 
R. Co. v. Smith, (Civ. A.) °269> Siw 


COomtav.. 


886. 
Utah.—Malizia v. Oregon Short 
Line B- Co.,' 53 Utah’ 122, 178 P° 756. 


Wis.—Piper v. Chicago, etc., R. Co., 
77 Wis. 247, 46 NW 165. 

29. St. Louis, ete., R. Co. vy. Tom- 
linson, 78 Ark. 251, 94 SW 613; St. 
Louis, ete., R. Co. v. Denty, 63 Ark. 
177, 37 SW 719; Smith v. Chicago 
Great Western R. Co., (Mo. A.) 282 
SW 62; Wilder v. Wabash R.-Co., 164 
Mo. A. 114, 146 SW 837; Malizia v. 
Oregon Short Line R. Co., 58 Utah 122, 
L789 P T56. 


80. Chesapeake, etc., R. Co 
Bradford, 202 Ky. 26, 058 SW 139: 
Louisville, ete., R. Co. v. Gilmore, 


(Ky.) 114 SW 1752; Roques v. Butler 
County R. Co., (Mo. A.) 264 SW 474. 

[a] No other duty of the fireman 
can under such circumstances be suf- 
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for the purpose of keeping a lookout,*1 nor does this 
obligation rest on the agents or servants of a com- 
pany other than those in charge of a train, in its 
If the safety of 
the passengers and the proper operation of the train 
makes it necessary that a trainman perform other 
duties which prevent his keeping a lookout, his fail- 
ure to maintain a lookout cannot be regarded as neg- ~ 
The motorman on an interurban car is 
charged with the same duty of keeping a lookout.* 
The mere fact that the engineer in charge of a train 
did not see a vehicle approaching on a highway at a 
crossing is not sufficient to support an inference of 
To maintain a proper lookout, the per- 
sons charged with such duty must. look ahead along 
the track,?® and no duty exists to observe parties 
near and alongside of the crossing;** but there is 


usual and ordinary operation.*? 


7 33 
ligent. 


negligence.?® 


ficient so that its performance will 
constitute an excuse for failure to 
keep a lookout. Louisville, ete., R. Co. 
v. Gilmore, (Ky.) 114 SW 732. 

[b If no effective lookout can be 
maintained by the engineer, the fire- 
man must also watch out for travel- 
ers, since wherever the duty is im- 
posed, regardless of the character of 
the place, the lookout must be effec- 


tive. Chesapeake, etc., R. Co. v. Brad- 
ford, 202 Ky. 26, 258 SW 939. 
31. Chesapeake, etce., R. Co. v. 


Banks, 144 Ky. 137, 137 SW 1066 [aff 
232. U.S. 146, 34 S€t. 278, 58 L. ed. 
544]; Louisville, .etc., R. Co. v. Gil- 
more, 131 Ky. 132, 109 SW 321, 33 KyL 
74, 21 LRANS 723 [reh den 114 SW 
7521; Shaffer v. Minneapolis, etc., R. 
Co., 156 Wis. 485, 145 NW 1086. But 
see Roques v. Butler County R. Co., 
(Mo. A.) 264 SW 474 (if both the en- 
gineer and the fireman are so engaged 
as to be unable to keep a proper look- 
out, it is the duty of the railroad com- 
pany to station some one else on the 
engine or in some other places from 
which such lookout can be kept). 

[a] In Arkansas the Lookout Stat- 
ute makes it necessary to station 
other employees in a position which 
will make a lookout effective if the 
engineer and fireman are unable to 
keep such a lookout. St. Louis, etc., 
R. Co. v. Champion, 108 Ark. 326, 157 
SW 408. 


32. Mobile, etc., R. Co. .v. Johnson, 
(Miss.) 126 S 827; Logan v. Chicago, 
ete., R. Co.. 300 Mo. 611, 254 SW 705. 


See Chesapeake, etc., R. Co. v. Banks, 
144 Ky. 187, 137 SW 1066 [aff 232 U. 
S. 146, 34 SCt 278, 58 L. ed. 544] (in 
leaving a station, the fireman of a 
train manned with a full crew should 
look ahead for the safety of those at 
a near-by crossing which the engine 
is approaching rather than to the rear 
for those alighting from and near the 
train, the duty of vigilance with re- 
spect to the latter devolving upon the 
remainder of the crew under such cir- 
cumstances), 

33. Ill.—Chicago, ete., R. Co. v. 
Sanders, 55 Ill. A. 87 [aff 154 Ill. 531, 
39 NE 481] 

Kan.—Coleman v. St.  Louis-San 
Francisco R. Co., 130 Kan. 325, 286 P 
254. 

Ky.—Chesapeake, .ete., R. Co. v. 
Banks, 144 Ky. 137, 137 SW 1066 [aff 
2382.00; S. 146,134) SCt 278,158. a. ed. 
544];- Louisville, ete., R. Co. v. Gil- 
more, 131 Ky. 132,109 SW 321, 338 KyL 
74, 21 LRANS 723 [reh den 114 SW 
752). 

WN. Y¥.—Cheney v. New York Cent., 
ete., R. Co., 16 Hun 415. 

Va.—Brammer v. Norfolk, etc., R. 
Co., 104 Va. 50, 51. SH. 211. 

Wis.—Shaffer v. Minneapolis, ete., 
R. Co., 156 Wis. 485, 145 NW 1086; 
O’Brien v. BE oon sin Cent; R:iCo., 119 
Wis. 7, 96 NW 424. 

But see Central of Georgia R. Co. 
v. Graham, 218 Ala. 624, 119 S 654 
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guards.*+# 


(while ordinarily there is no impera- 
tive duty on a fireman to refrain from 
other duties in order to keep a look- 
out where it appears, from the evi- 
dence that the crossing in question 
presents circumstances calling for 
added vigilance, he may be required 
to. \do.so)s* ‘St? Louis, etc, (Ra) Co.” vi 
Denty, 63 Ark. 177, 37 SW 719 (that 
the failure of the fireman to keep a 
lookout or to have some one else in his 
place to do it for him was not excused 
by the fact that he was coalmg the 
engine while the train was approach- 
ing the crossing). 2 

[a] Regulations of railroad.—A 
rule of the railroad requiring the en- 
gineer and the fireman to look back 
when the air whistle was blown does 
not excuse a failure to keep a proper 
lookout for crossings, a rule which 
commands or permits the men in 
charge of an engine to look back when 
approaching a public crossing being 
negligent of itself. Galveston, ete., 
RCo: lve Streich, |\(Text/Civa ,A;) 28d 
SW 295. 

{b] Jury are not required to as- 
sume that the fireman was otherwise 
so engaged when running into the sta- 
tion that he could not keep a lookout. 
Roques v. Butler County R. Co., (Mo. 
A.) 264 SW 474. 

384. Bohmer v. Kentucky Tract., 
etc., Co., 212 Ky. 524, 279 SW 955; Tay- 
loriv. Ohio Hfectric: R. Co., 29°70. °C. A. 


401. 
85. Gundry v. Atchison, ‘ete, R. 
Cour (Cal. AX) > 2867R) TEs: > Ta yitoricy. 


Ohio Electric R. Co., 29 O. C. A. 401. 
See Logan v. Chicago, ete., R. Co., 300 
Mo. 611, 636, 254 SW 705 (‘The doc- 
trine that where it is one’s duty to 
look and see he will be held to see 
what he could have seen by looking 
with due care, applies not only to per- 
sons approaching a railroad crossing, 
but to the engineer and fireman in 
charge of the engine when it is their 
duty to look out, so as not to injure 
persons when approaching the cross- 


ing’). 
36. Stull v. Kentucky Tract., etc., 
Co., 172 Ky. 650, 189 SW 721; Mobile, 


etc. R. Co. v. Johnson, (Miss.) 126 S 
827; New York, etc., R. Co. v. Kistler, 
66 Oh. St. 326, 64 NE 130; Taylor v. 
Ohio Electric R. Co., 29 O. C. A. 401; 
Keller v. Philadelphia. ete., R. Co., 214 
Pa. 82, 68 A 418; Pittsburg, etc., R. 
Co. v. Dunn, 56 Pa. 280. 

37. Louisville, etc., R. Co. v. Engle- 
man, 135 Ky. 515, 122) SW 8338, 21°Ann 
Cas 565; New York, ‘etc., R. Corer 
Kistler, 66 Oh. St. 326, 64 NE 130; 


Taylor v.,Ohio Electric R. Co., 29 O 
Cc. A. 401. 
38. Bush v. Brewers, 1386 Ark. 246, 


206 SW 322; Holmes v. Missouri Pac. 
R. Co., 207 Mo. 149, 163, 105 SW 624; 
Missouri, ete., R. Co. v. Jackson, (Tex. 
Civ. A.) 88 SW 406, (Civ. A.) 90 SW 
702. “His field of observation to avoid 
danger was as wide as the field which 
the danger he created covered.” 


authority to the contrary. we 


the duty to keep a lookout.*° 
is approaching a crossing off the scheduled time im- 
poses a duty of extra watchfulness upon those in 
charge of it;41 and similarly the failure to keep a 
lookout is to be considered in connection with the 
speed at which the train is running,*” the amount 
and kind of travel over the crossing reasonably to 
be expected,** and the presence or absence of safe- 
The failure of those in charge of a train 
to keep a lookout of the kind and at the times re- 
quired by law is negligence,*® rendering a railroad 


“The chief purpose off 
the lookout duty is to protect the traveling public: 
from the consequences of its own negligence ;*° and 
so the fact that proper signals have been given and 
other precautions taken to apprise travelers at a 
crossing of a train’s approach will not relieve it of 


The fact that a train 


Holmes v. Missouri Pac. R. Co., ep 

39. Chesapeake, etc, R. Co 
Banks, 144 Ky. 137, 137 "SW 1066 taft 
232 U.S. 146, 34 sct 278, 58 L. ed. 544} 

40. Robinson v. Western Pac. R. 
Co., 48 Cal. 409; Chesapeake, ete., R. 
Co. v. Banks, 144 Ky. 137, 137 Sw 
1066 [aff 232 U. S. 146, 34 SCt 278, 58 
L. ed. 544]; Malizia v. Oregon Short 
Line R: Co:; 53-Utahr 122) 178 2 po: 

[a] Failure to give proper signals | 
of approach increases and heightens 
the duty of lookout. Hinkle v. Rich- 
mond, ete.; Ro (Co, 109° N: CG. 4729233 
SE 884, 26 AmSR 581. 

41. Guggenheim v. Lake Shore, 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

42. St. Louis, etc.) R. Co. v. Denty, 
63 Ark. 177, 37 SW 719: Chesapeake, 
ete.,, R. Co. v. Boren, 202 Ky. 348, 259 
SW 711; Shaffer v. Minneapolis. etce., 
R. Co., 156 Wis. 485, 145 NW 1086. 

[a] Slow rate of speed does not, 
however, absolve a railroad from the 
duty of keeping a proper lookout. 
Louisville, ete., R. Co. v. Cooper, 65 
SW 795, 23 KyL 1658. 

43. Central Coal, ete., 
sas City Southern R. Co., (Mo. A.) 215 
SW 914; Johnson v. Rutland R. Co., 
93 Vt. 132, 106 A 682. 

[a] Nighttime.—The fact that lit- 
tle or no user of a track ordinarily 
occurs in the nighttime does not re- 
lieve a railroad from its duty to keep 
a lookout at public crossings during 
such time. McWilliams v. Missouri 
oS R..Co., 182, Mo. A. 318, 157 SW. 

44. Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682. 

[a] Where gates are erected but 
are customarily disregarded, the 
knowledge of such practice imposes 
on those in charge of a train increased 
vigilance in keeping a lookout: Ma- 
lizia v. Oregon Short Line R. Co., 53 
Utah 122, 178 P 756. 

45. Louisville, ete., R.Co. v. Gard- 
ner, 140 Ky. 772, 181 SW 787; Louis- 
ville, etc., R. Co. v. Davis, 106, SW 
304, 32 KyL 580; Bradley v. Ohio 


Co. v. Kan= 


River, etc., R.’Co., 126 N. C. 735, 36 
SF 181; Wheeling, ete. R. Go. iv. 
Parker, 29 Oh. Cir. Ct. 1; Galveston, 


ete., R. Co. v. Vollrath, 40 Tex. Civ. 
A. 46, 89 SW 279; Missouri, ete, R. 
Co. v. Matiherly, 35 Tex. Civ. A. 604, 
81 SW 589. See-Adams v. Galveston, 
etc., R: Co., (Tex. Civ. A.) 164 SW 853 
(the jury may find that a failure to 
keep a lookout ahead’ was tga basi 
St. Louis Southwestern R. Co. 
Bowles, 32 Tex. Civ. A. 118, 72 SW 451 
(holding that to leave cars so near a 
crossing that a coupling therewith 
cannot be made without forcing them 
on to the crossing, and to make the 
coupling without seeing whether the 
crossing is clear, is negligence). 

[a] Question of law purely is in- 
volved as to the duty to keep a look- 
out. McWilliams v. Missouri Pac. R. 
Co., 172 Mo. A. 318, 157 SW 1001. 

[b] Wantonness.—There \may be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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highway, 


§§ 1816-1817] 


liable for those injured by reason of such negli- 
gence,*® if such breach of duty is the proximate cause 


of their injuries.*? 


[§ 1817] 2. At What Crossings Required—a. In 
The liability of a railroad to an individ- 
ual is determined by the law applicable to the eross- 
ing at which he is injured,*® and a failure to give 
the signals required for another crossing is ordinarily 


General. 


circumstances in connection with the 
failure to keep a proper lookout at 
crossings which will make such omis- 
Sion amount to wanton misconduct. 
Louisville, ete., R. Co. v. Davener, 162 
Ala. 660, 50 S 276; Fox v. Chicago, 
ete., R. Co., 147 Wis. a20 133 NW 19. 

46. Louisville, etc, Co. v. Gard- 
ner, 140 Ky. 772, 131 ‘Sw 787; Louwis- 
ville, ete, Fico. Vv. Davis, £06 "SW 804, 
32 Kyl 580; Crowley v. Louisville, 
etc., R. Co., 55 SW 434, 21 KyL 1434; 
Thompson Vv. Missouri, etc., R. Co., 93 
Mo. A. 548, 67 SW 693; St.’ Louis-San 
Francisco R. Co. v. Jones, 78 Okl. 204, 
190 P 385, 16 ALR 1048; Pittsburg, 
etc., R. Co. v. Dunn, 56 Pa. 280. 

47. Louisville, etc., R. Co. v. Gard- 
mem viet Cv. Ti2" 131) SW. 187s, St: 
Louis-San Francisco R. Co. v. Jones, 
78 Okl. 204, 190 P 385, 16 ALR 1048; 
=, lalaed CLC... Re Co. y. Dunn, 56° Pa. 
- 48. Illinois Cent. R. Co. v. Davis, 32 
m (2d) 232. 

49. Illinois Cent. R. Co. v. Davis, 
supra; Clark v. Missouri Pac. R. Co., 
35 Kan. 350, 11 P 134; Missouri Pac. 
R. Co: v. Peirce, 33 Kan. 61, 5 P 378. 

50. Ark.—Louisiana, ete., R. Co. v. 
Ratcliffe, 88 Ark. 234, 115 SW 396. 

ee ole CEC a, Sea koOsk, We 
prabiee, 62 Ill. 

nd.—Lake brie, etc., Co. N. 
Miso, Ril pad, cA 110, 97 NE 203. 

Iowa.—Monson v. Chicago, ete., R. 
Co., 181 Iowa 1354, 159 NW 679. 

Ky.—TIllinois Cent. R. Co. v. Holmes, 
196 Ky. 303, 244 SW 768; Louisville, 
etc., R. Co. v. Horton, 187 Ky. 617, 219 
Sw 1084; Louisville, etce., R. Co. v. 
Cooper, 65 SW 795, 23 KyL 1658. 

Md. i 
den, 154 Md. 91, 140 A 82. 

Minn.—Gowan vy. McAdoo, 143 Minn. 
227,173 NW 440. 

Mo.—Pryor v. Payne, 304 Mo. 560, 
263 SW 982; Maxey v. Missouri Pac. 
R. Co., 113 Mo. 1, 20 SW 654; Dyer v. 
Kansas City Southern R. Co., (A.) 25 
SW (2d) 508; Messer v. St. Louis-San 
Francisco R. Co., (A.) 274 SW 864; 
Yoakum v. Atchison, etc., R. Co., (A.) 
199 SW 263; McWilliams v. Missouri 
@ac. R, Co; 172 Mo. A. 318, 157 Sw 
1001; Thompson y. Missouri, etc., R. 
Co., 93 Mo. A. 548, 67 SW 693. 

N. Y.—Barnett v. New York Cent. 
Bas: 227 App. Div., 636, 235 NYS 
734. 

N. C.—Collett v. Southern R. Co., 
198 N. C. 760, 153 SE 405; Finch v. 
mMortina@arolina RSCo., 195 N.C. 190, 
141 SE 550; Russell v. Carolina Cent. 
Be or. 118) N. sC..°1098,)1245 SH 512); 
Hinkle v. Richmond. etc., R. Co., 108 
WN. C. 472, 13 SE 884, 26 AmSR 581. 

N. D.—Rober v. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22; Johnson 
v. Great Northern R. Co., 7 N. D. 284, 
75 NW 250. 

Tex.—Missouri, ete, R. Co. v. 
Reynolds, (Civ. A.) 136 ‘SW 279; 
souri, etc., R. Co. v. Matherly, 35 Tex. 
Civ. A. 604, 81 SW 589. 

[a] It is question of fact whether 
a particular road was public in such a 
sense as to require the giving of sig- 
nals of approach at the time of an ac- 
cident. Foley v. New York Cent., etc., 
R. Co., 132 App. Div. 506, 117 NYS 956 
[rey on other grounds 197 N. Y. 430, 
90 NE 1116, 18 AnnCas 631]. 

[b] Filled-in road as public high- 
way.—That the land, which was the 
prolongation of a city street, and was 
used as a public way, had been made 
by a wharf company by solid filling, 
does not destroy the character of the 
and render inapplicable 
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no breach of duty to one who is at a crossing for 
which no signals are required.*? 


ings,°? and especially street crossings in cities or 


thereto city ordinances protecting the 
public in the use of highways. Gal- 
veston, etc., R. Co. v. Levy, 35 Tex. 
Civ. A. 107,.79 SW 879. 

51. Ala.—Central of Georgia R. Co. 
v. Graham, 218 Ala. 624, .119-S 654; 
Davis v. Smitherman, 209 Ala. 244, 
96 S 208; Northern Alabama R. Co. v. 
Counts, 166 Ala. 550, 51 S 938; Atlan- 
tic Coast Line -R. Co. v, Jones, 16 Ala. 
A. 447, 78 S 645. 

Ind.—Pittsburgh, etc, R. Co. v. 
Lynch, 43 Ind. A. 177, 87 NE 40. 

Ky.—Louisville, ete., R. Co. v. John- 
son, 214 Ky. 189, 282 SW 1087; Chesa- 
peake, etc., R. Co. v. Boren, 202 Ky. 
848, 259 SW 711; Illinois Cent. R. Co. 
v. Outland, 160 Ky. 714, 170 SW 48; 
Louisville, etce., R. Co.--v. Cooper, 65 
SW 795, 23 KyL 1658; Crowley v. 
Louisville, ete., R. Co., 55 SW 434, 21 


KyL 1434 

RP OR eee v. Moore, 124° Miss. 
500, 87.S 1 

Mo. —Logan Vv; Chicazo,’etc.,, BR. Cos 
300 Mo. 611, 254 SW 705; Holmes v. 


Missouri Pac. R. Co., 207 ‘Mo. 149, 105 
SW 624; .Hilz v. Missouri Pac. R. Cor, 
101 Mo: 86, 13 SW 946; Ruenzi v. 
Payne, 208 Mo. A. 113, 231 SW 294; 
Central Coal, etc., Co. v. Kansas City 
Southern R. Co., (A.) 215-SW > 914; 
Reed v. St. Louis, ete., R. Co., 107 Mo. 
A. 238, 80 SW 919; Thompson v. Mis- 
souri, etc., R. Co., 93 Mo. A, 548, 67 
SW 693. 

N. Y¥.—Cheney v. New York Cent., 
etc., R. Co., 16 Hun 4165. 

ie D.—Rober v. Northern Pace. R. 

25 N. D. 394, 142 NW 22. 

ois. —Ginocchi v. Pittsburgh, ete., R. 
Cony 283 Pa, 378. 129" AN8 23) 

Wis.—Piper v. Chicago, etc., R. Co., 
77 Wis. 247, 46 NW 165. 

52. Ala.—Northern Alabama _ R. 
Co. v. Counts, 166 Ala.7550, 51 S938: 
Atlantic Coast Line R. Co. v. Jones, 
16 Ala. A. 447, 78 S 645. 

ind.——Lake Brie, ete... R. Co. v. 
Moore, 51 Ind. -A. 110, 97 NE 203: 
Pittsburgh, -etc., R. Co. v. Lynch, 43 
Ind. A. 177, 87 NE 40 

Ky.—Louisville, etc., Co 
Johnson, 214 Ky. 189, Dea Sw 1087: 
Tllinois Cent. R. Co. v. Holmes, 196 
Ky. 303,244 SW 768; Louisville. etc.. 
R. Co. v. Horton, 187 5G ae - V 
1084: Illinois Cent. RACOn Vv. Outland, 
160 Ky. 714, 170 SW 48; Louisville. 
ete., R. Co. v. Cooper, 65 SW 795, 23 
KyL 1658. , 

Md.—Pennsylvania R. Co. v. Bree- 
den, 154 Md. 91, 140 A 82. 

Mo.—Dyer v. Kansas City Southern 
R. Co., (A.) 25 SW (2d) 508; Yoakum 
v. Atchison, ete., R. Co,, (A!) 199 Sw 
263; Reed v. St. Louis, ete: Ro'Coe 
107 Mo. A. 258, 80 SW 919. 

N. C.—Collett v. Southern R. Co., 
198 N. C. 760, 153 SE 405; Finch v. 
North Carolina R. Cola Os NG 90; 
141 SH 550; Russell v. Carolina Cent. 
R. Con 118) N.vel 098) 249 Sit: 6125 
Hinkle v. Richmond, etec., R. Co., 109 
N. C. 472, 18 SE 884, 26 AmSR 581. 

53. Ala.—Central of Georgia R. 
Co. v. Graham, 218 Ala. 624, 119 §S 
654; Davis v. Smitherman, 209 Ala. 
244, 96 S 208; Northern Alabama R. 
Co. v. Counts, 166 Ala. 550, 51 S 938; 
Atlantic Coast Line R. Co. v. Jones, 
16 Ala. A. 447, 78 S het 

Ark. _Touisiana, Rig Co. Revs 
Ratcliffe, 88 Ark. 524, Tis Sw 396. 

Tll. —Indianapolis, ete., Re Com y: 
Stables, 62 Ill. 313. 

Iowa.—Monson vy. Chicago, ete., R. 
Co., 181 Iowa 1354, 159 NW 679. 

Kan.—Missouri Pac. .R. Co. v. 
Pierce, 33 Kan. 61, 5 P 378. 


towns,°? proper signals and warnings 
must be given’? and a proper lookout kept;®* and a 
failure in this respect is negligence.*4 
provisions requiring certain precautions of trains 
and cars moving toward public highway erossings®® 


of approach 


Statutory 


Ky.—Chesapeake, etce., Cop ive 
Boren, 202 Ky. 348, 259 swe 711; Thiz 
nois Cent. R. Co. v. Holmes, 196 Ky. 
303, 244 SW 768; Illinois Cent. R. Co. 
Vv. Outland, 160 "Ky. 714, 170 SW 48; 
Crowley v. Louisville, ete, R. Co., 
55 SW 434, 21 KyL 1434. 

Minn.—Gowan v. McAdoo, 143 Minn. 
227, 173 NW 440. 

Miss.—Hines v. Moore, 124 Miss. 
500, 87 S 1. 

Mo. —Pryor v. Payne, 304 Mo. 560, 
263 SW 982; Logan v. Chicago, etc., 
R. Co., 300 Mo. 611, 254 SW 705; 
Holmes vy. Missouri Pac. i = <ran, OL 01, 207 
Mo. 149, 105 SW 624; Hilz v. Missouri 
Racy Rs (Co: 104 Mo. 36, 183 SW 946; 


t Dyer v. Kansas City Southern R. Co., 


(A.) 25 SW (2d) 508; 
Louis-San Francisco R. Co., (A.) 274 
SW 864; Ruenzi v, pares 208 Mo. A. 
113, 231 SW 294; McWilliams v. Mis- 
souri Pac. R. Co., 172 Mo. A. 318, 157 
SW 1001; Thompson v. ea eLG, 
Re eed 93 Mo. A. 548, 67 SW 6 

Y.—Barnett v. New Yorke Cent. 
Bate ee 227 App. Div. 636, 235 NYS 
734; Cheney v. New York ‘Cent., etc., 
R. Co., 16 Hun 415. 

N. D.—Rober v. Northern Pac. R. 
Co., 25 N. D. 394,142 NW 22; John- 
son y. Great Northern R. Co., "72N. D. 
284, 75-NW 250. 

v. Pittsburgh, 


Messer v. St. 


Ra.—Ginocchi 
R.vCo., 283 Pa. 878, 129 At323.6 

Tex.—Missouri, ete., R. Co. v. Reyn- 
olds, (Civ. A.) 136 SW 729; Missouri, 
etc., R. Co. v. Matherly, 35 Tex. Civ. A. 
604. 81 SW 589. 

Wis.—Piper v. Chicago, etc., R. Co., 
77 Wis. 247, 46 NW 145. 

[a] Statutory duty to keep lookout 
is especially incumbent upon a rail- 
road at a public crossing. Louisiana, 
ete., R. Co. v. Ratcliffe, 88 Ark. 524, 
115 SW _ 396. 

54. Northern Alabama R. Co. v. 
Counts, 166 Ala. 550, 51 S 938; Pitts- 
burgh, etc., R. Co. v. Lynch, 43 Ind. A. 
177, 87 NE 40; Collett v. Southern R. 
Co., 198 N. C. 760, 153 SE 405; Russell 
v. Carolina Cent. R. Co., 118 N. C. 1098, 
24 SE 512; Ginocchi v. Pittsburgh, 
etc... GRE Co., 283 Pa. 378, 129 A 323. 


etc., 


55. See statutory provisions; and 
cases infra this note. 
[a] Crossings where signboards 


are required.—A statute prescribing 
certain signals to be given at all high- 
ways or crossings where signboards 
are required to be maintained applies 
to all crossings of public roads. 
Louisville, etc., R. Co. v. Joshlin, 110 
SW 382, 33 Ky Bilge 

[b] Traveled public road.—(1) A 
statute requiring certain signals of 
approach to a “traveled public road 
or street” does not apply to a way 
which has been dedicated to the pub- 
lic but is unused, such road being 
public but not traveled, where both 
are required by the statute. Byrne 
v. New York Cent., etc., R. Co., 94 N. Y. 
12 [rev 28 Hun 438]. (2) Until a 
highway laid out across a railroad has 
been actually opened or notice given 
as required by statute, such highway 
does not come within the terms of the 
signal statute. Cordell v. New York 


Cent., etc., R. Co., 64 N. Y. 5385 [rev 
6 Hun 461]. 
[c] Traveled place.—(1) Under a 


South Carolina statute prescribing 
signals of approach to any road, 
street, or traveled place, a traveled 
place, within the meaning of the pro- 
vision, is only such a crossing as is 
traveled of legal right. Snipes v-v. 
Davis, 131 S. C. 298, 127 SE 447; Car- 
ter v. Seaboard Air Line R. Co., 114 
S.C. 517, 104 SH 186; Sanders v. 
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are generally held to apply not only to crossings of 
formally established public highways,°® but also 
to all crossings which are publie in fact,°’ as through 
Such provisions are 
also broad enough to cover and include in their pro- 
tection street crossings in incorporated towns and 
When a highway is discontinued®? and 
never reéstablished,®? there is no longer any duty 
to give statutory signals for a place where it crosses 
over a railroad track,®? unless the discontinuance 
has been conditional and the condition is not yet 
At erossings over the tracks of 
a railroad company in its yards on its private prem- 
ises there is no obligation to give the signals re- 


dedication®® or preseription.®® 


cities.°° 


complied with.** 


Southern R. Co., Carolina Div., 97 8S. 
C. 423, 81 SE 786; Hankinson v. Char- 
lotte, ete., Ri Co., 41'S. C..1; 19SE 206; 
Barber v. Richmond, ete.,, R. Co., 34 
S. C. 344,13 SE 630. (2) A legal right 
in this connection means a right of 
such nature that it can be legally en- 
forced and that it cannot be lawfully 
denied or interfered with. Sanders v. 
Southern R. Co. Carolina Div., supra. 
(3) Mere acquiescence of the railroad 
in the habitual use by the public of a 
place on its tracks as a crossing is not 
enough to make that crossing a trav- 
eled place. Snipes v. Davis, 131 S. C. 
298, 127 SE 447; Hankinson v. Char- 
lotte, etc., R. Co., supra; Barber v. 
Richmond, etc., R. Co., supra. (4) Con- 
tinuous user for twenty years gives 
the public a prescriptive right and 
makes the crossing a traveled place 
within the meaning of the statute. 
Strother v. South Carolina, etc., R. Co., 
47 S. C. 375, 25 SE 272. (5) In Massa- 
chusetts a road is not a traveled place 
within the meaning of the crossing 
signal statute unless the railroad com- 
pany has been requested in writing by 
the selectmen or required by the coun- 
ty commissioners to maintain warn- 
ing boards at the crossing. Coakley v. 
Boston, ete., R. Co., 159 Mass. 32, 33 
NE 930. 
_ [d] “Crossing of two streets.”—A 
city ordinance requiring a locomotive 
engine to ring its bell whenever the 
engine is about to pass a crossing of 
two streets, and imposing a fine for 
passing across any street without 
ringing the bell “in manner afore- 
said,’ requires the bell to be rung 
when crossing a single street, the 
quoted words referring to the manner 
of ringing the bell and not to the lo- 
eality. Chesapeake, etc., R. Co. v. 
Hewin, 152 Va. 649, 148 SE 794. 
56. U. S.—Southern R. Co. v. Elder, 
81 Fed. 791, 26 CCA eg 
Ga.—Southern R. Co. Combs, 124 
Ga. 1004, 53 SE 508. “But see At- 
lantiec Coast Line R. Co. v. Bunn, 2 
Ga. A. 305, 58 SE 538 (the road cross- 
ing’ referred to in Civ. Code [1895] § 
2222 is the crossing by a railroad of 
a public highway not only used but 
maintained as such by the proper au- 
thorities having it in charge). 
I1l.— Cleveland, etc., R. Co. v. Baker, 
106 Ill. A. 500; Chicago, etc., R. Co. 
Ve Dillion, 024 nll. Aw. 2038 hati h28. Tis 
570. 15 NE 181, 5 AmSR 559]. 
Mo.—State v. St. Joseph, ete, R. 


Co., 46 Mo. A. 466. 

N. Y.—Lewis v. New York, etc., R. 
Co. LySilve “Sup.. 393,45 UN YS ©3113) Pati 
123 N.-Y. 496, 25 NE 857]. 

Porto Rico.—Marrero v. American 
BR. Co., 33 Porto Rico 201. 

Wis.—Ewen v. Chicago, ete., R. Co., 
38 Wis. 613. 

57. U. S.—Southern R. Co. v. El- 
der, 81 Fed. 791,26 CCA 615. 

Ark.—St. Louis, etc., RaCovwv. Tome- 
linson, 78 Ark. 251, 94 SW 413. 

Cal.—Gregoriev v. Northwestern 
iPaAey Len CO 90 iCaly Ag 42:85 273% 
76 


Ga.—Southern R. Co. v. Combs, 124 
Ga. 1004, 53 SE 508. 
I1l.— Cleveland, etc., R. Co. v. Bak- 


RAILROADS 


track.®® 


er, 106 Ill. A. 500; Chicago, etc., R. 
Cov. Dillon, 24 Ill. A. 203 [aff 123 Tl. 
570, 15 NE 181, 5 AmSR 559]. 

Ind. —Pittsburg, etc., R. Co. v. Erv- 
ington, 59 Ind. A. 871, 408 NE 133. 

Mo.—Salisbury v. ‘Quincy, ete.? oR: 
Co., (A.) 268 SW 896; State v. St. 
Joseph, etc., R. Co., 46 Mo. A. 466. 

N. Y.—Lewis v. New York, etc., R. 
Co. Silv;. Supe 3935 5 NYS 7313 Tatt 
123 N. Y. 496, 25 NE 85 HUE 

Porto Rico.—Marrero v. American 
R.°Co;,. 33 Porto Rico: 201, 

Tex.—Missouri Pac. R. Co. v. Lee, 
70 Tex. 496, 7 SW 857; Houston,.etc., 
R. Co. v. Sherman, (Civ. A.) 10 Sw 
(2d) 2438, 245. 

Va.—Southern R. Co. v. pac: 124 
Va. 379, 98 SE 31. 

Wis.—Ewen v. Chicago, etc., R. Co., 
38 Wis. 613. 

Alta.—Dowser v. Canadian Nat. R. 
Co., [1929] 4 DomLR 233, [1929] 2 
WestWkly 654. 

But see Louisville, ete., R. Co. v. 
Survant, 96 Ky. 197, 27 Sw 999, 16 
KyL 545 (a public crossing at which 
signals are required can only be es- 
tablished by dedication and accept- 
ance officially, or by such formal ac- 
tion as is prescribed by statute for 
the purpose). 

“The use of a road by the public is 
that which determines its character.” 


Houston, ete. R. Co. v. Sherman, 
supra. 

58. Southern R. Co. v. Elder, 81 
Fed. 791, 26 CCA 615; Gregoriev v. 


Northwestern Back. Co., 9) Cale VAS 
428, 273 P 76; Pittsburgh, etc., R. Co. 
v, Jrvington, 59 Ind. 7A: 371, 108 NE 


[a] No express dedication by the 
railroad is required if, by its conduct 
it manifests a willingness to regard a 
crossing over its track as a continua- 
tion of roads dedicated to the public 
on either side of the track. Gregoriev 
v. Northwestern Pac. R. Co., 95 Cal. 
A. 428, 273 P 84. 

59. Southern R. Co. v. Combs, 124 
Ga. 1004, 53 SE 508; State v. St. 
Joseph, etc., R. Co., 46 Mo. A. 466; 
Drelich v. Hrie R. Co.,; 91 N. J. Li. 600, 
103 A 189. 

[a] Sufficient use.—The use neces- 
sary to establish a public railroad 
crossing by prescription must be that 
of individuals whose presence therein 
is attributable only to their member- 
ship in the general public and not to 
their relation to the owners or users 
of property to which the crossing 
gives access. Olsen v. Erie R. Co., 

N. J. L. 485, 124 A 367. 

[b] Use by one individual, even in 
his capacity as a member of the gen- 
eral public, is not sufficient. Olsen v. 
a Rivo.,2:99 Ns! tee Asn P24: 

(es 

60. Mobile, etc., R. Co. v. Davis, 
130 Ill. 146, 22 NE 850. [aff 31 Tl]. A. 
490]; Pennsylvania R. Co. v. Backes, 
85 Til. A, 375 [aff 133 Ill. 255, 24 NE 
563]; Louisiana R., ete., Co. v. Loud- 
ermilk, (Tex. Civ. A.) 295 SW 193. 

[a] Railroad bridge or trestle over 
a public street is not a highway cross- 
ing at which statutory signals must 
be given. Houston, ete., Co. Vz 


ree 1817 


quired at crossings generally,*® even though such 
roads are constructed by the company and designed 
for ingress and egress to and from its depot and 
premises;°® but it. must observe due care under the 
circumstances.°* 
side of switch yards as a train departs therefrom, 
the statutory signals must be given.®® 
tory signals must be given, although the track upon 
which a train is approaching a crossing is a side- 
The fact that gates or other local precau- 
tions to warn travelers have been installed at a cross- 
ing does not make it any less incumbent upon a rail- 
road to give the appropriate signals of approach 
and keep the proper lookout,*° nor does the fact that 


In approaching crossings just out- 


The statu- 


Beetnat 19 Tex. Civ. A. 107, 46 SW 


“6l. Louisville, etc., R. Co. v. Whit- 
tle, 216 Ky. 314, 287 Sw 894; Coakley 
We Boston, etc., R. Co., 159 Mass. 32, 33 


NE 930 

62. Louisville, etc., R. Co. v. Whit- 
tle, 216 Ky. 314, 287 SW 894. 

63. Louisville, etc., R. Co. v. Whit- 
tle, supra; Coakley v. Boston, etc., 
R. Co., 159 Mass. 32, 33 NE 930: 

64 Rodrian v. New York, etc., R. 
Co., 7 NYS 811 [rev on other grounds 
125 N. Y. 526, 26 NE 741]. 

65. Freitag v. Union Stock Yards, 
etc., Co., 180 Ill. A. 268 [writ of error 
dism 262 Ill. 551, 104 NE 901]; Gur- 
ley v. Missouri Pac. R. Co., 104 Mo. 
211, 16 SW 11; Bennett y. Grand 
Trunk R. Co., 3 Ont. 446. 

[a] Lookout statute requiring, a 
constant lookout for persons on the 
track imposes such a duty even as to 
trains being operated in the yards of 


the railroad company. Ft. Smith, 
etc., R..Co. v. Missek, 96 Ark. 243, 131 
SW 686, 966. 

[b] Rule applied.—A railroad 


which bought land at one time platted 
into streets but never used as such, 
fenced it in its switch yard, and ran 
trains across those parts marked as 
streets on the plat, was not obliged at 
crossings of its tracks over such 
places to observe tke statutory re- 
quirements as to signals required at 
highways. Shoebrink v. Canada At- 
lantic R. Co., 16 Ont. 515, 8 CanLTOce 
Notes 438. 

66. Hodges v. St. Louis, ete., R. 
Co., 71 Mo. 50; Bauer v. Kansas Pac. 
R. Co., 69 Mo. 219; Bennett v. Grand 
Trunk R. Co., 3 Ont. 446. 

67. Hodges v. St. Louis, ete, R. 
Co., 71 Mo. 50; Smith v. Niagara, etc., 
R. Co.,°9 Ont. L. 158, 4 OntWR 5256. 

68. Casey v. New York Cent., etc., 
R. Co., 78 N. Y. 518 [aff 8 Daly 220, 6 
AbbNCas 104]. 

69. Bryson v. Southern R. Co., 3 
Ga. A. 407, 59 SE 1124. 

70. Boston, etc., R. Co. v. Rafalko, 
228 Fed. 440, 148 CCA 22; Johnson v. 
Southern Pac. Co., (Cal. A.) 288 P 81; 
Lake Shore, etc., R. Co. v. Myers, 52 
Ind. A. 59, 98 NE 654, 100 NE 313; 
Louisville, ete., R. Co. v. Jameson, 
214 Ky. 552, 283 SW 1026; Louisville, 
ete.; Re Cow... Adams): 205 Kyss 203% 
265 SW 6238; Chesapeake, etc. R. Co. 
v. Stone, 200 Ky. 502, 255 SW 134; 
Cross v. Illinois Cent. R. Co., 110 SW 
290, 338 KyL 432. But see Edgerley 
v. Long Island R. Co., 46 App. Div. 
284, 61 NYS 677, 44 App. Div. 476, 
60 NYS 1062 (the existence of such 
precautions and their proper main- 
tenance and operation or the igno- 
rance of train operatives that they 
are not properly operated excuses sig- 
naling 

tale Lighting of crossing.—Lake 
Shore, etc., R. Co. v. Myers, 62 Ind. 
A. 59, 98 NE 654, 100 NE 313. 

[b] One caught between gates at 
a crossing cannot be said to have for- 
feited the protection afforded by prop- 
er signals. Boston, etc., R. Co.) ve 
Rafalko, 228 Fed. 440, 143 CCA 22. 

[c] Negligent maintenance of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1817-1818] 


another train is standing or running over a crossing 


on which are two or more tracks.7! 


a railroad track runs at right angles across an alley 
which is not traveled or capable of -being traveled 
except at one end, which travel does not cross the 
railroad, is not such a crossing as to require the giv- 
ing of the signals required by statute.*? 


[§ 1818] b. Private 


local precautions known to those in 
charge of the operation of a train may 
impose on them the obligation to give 
Signals for a crossing, even though 
the existence of such precautions 
would ordinarily excuse signaling. 
Edgerley v. Long Island R. Co., 46 
App. Div. 284, 61 NYS 677, 44 App. 
Div. 476, 60 NYS 1062. 


Crossings. 


71. Whiton v. Chicago, ete., Le On, 
20. Casw No. 17,597, Biss. 282 [aff 
13 Wall. 270, 20 L. ba 571]; Illinois 


Cent. R. Co. v. Morris, 90 SW 279, 28 
KyL 956; Crawford v. Delaware, etc., 
RECov 54 N. Y. Super. 262, 13 NYSt 
298; Brown v. Griffin, 71 Tex. 654, 9 
SW 546. 

72. Byrne v. New York, etc., R. 
Co., 94 N. Y.°12 [rev 28 Hun 438]. 

Tou OG. S.—Reynolds v. Great 
Northern R. Co., 69 Fed. 808, 16 CCA 
435; Thomas v. Delaware, etc., R. 
Co., 8 Fed. 729, 19 Blatchf. 533. 

Ala.—Atlantie Coast Line R. Co. v. 
Carter, 214 Ala. 252, 107 S 218; Walk- 
er v. Alabama, ete., R. Co., 194 Ala. 
360, 70 S 125. 

Il1l.—Chicago, etc., R. Co. v. Sanders, 
55 Ill. A. 87 [aff 154 Ill. 531, 39 NE 
481]; Wabash, etc., R. Co. v. Neikirk, 
25 Ill. A. 172. 

Ind.—Union Tract. Co. v. Ray, 85 
Ind. A. 654, 155 NE 532. 

Iowa.—Hawkins v. Interurban R. 
Co., 184 Iowa 232, 168 NW 234; Hart- 
man v. Chicago Great Western R. Co., 
132 Iowa 582, 110 NW 10; Defriezi 
v. Illinois Cent. R. Co., 94 NW 505. 

Md.—Philadelphia, etc., R. Co. v. 
Fronk, 67 Md. 339, 10 A 204, 307, 1 
AmSR 390. 

Mass.—Murphy v. Avery Chemical 
Co., 240 Mass. 150, 133 NE 92; Berube 
v. New York, etc., R. Co., 284 Mass. 
415, 125 NE 629; Jones v. New York, 
Re Co; 211 “Mass. 521, 98 “NE 


Minn.—Czech v. Great Northern R. 
Co., 68 Minn. 38, 70 NW 691, 64 AmSR 
452, 38 LRA 302. 

Miss.—Columbus, ete., R. Co. v. 
Duease, 142 Miss. 713, LOBES kor 

Mo.—Boland v. St. Louis-San Fran- 
cisco R. Co., 284 SW 141. 

Nebr.—-Hoxie_ y. C@hicaso,) ete.;) Re 
Go:, x08 Nebr. 442, 16 NW 557. 

N. Y.—Cordell v. New York Cent., 
ete. RaCo., TON. Y. 119, 26 AmR 550. 

Wis. “Michaels v. Chicago, etc., R. 
Co., 146 Wis. 466, 131 NW 892. 

Man.—DevVries v. Canadian Pac. R. 
Co., 26 Man. 156; Royle v. Canadian 
Northern R. Co., 14 Man. 275, 23 CanL 
TOccNotes 25. 

Ont.—Highley v. Canadian Pac. R. 
Co., .64 Ont. L. 615, 37 OntWN 243 
[app allowed 37 OntWN 1, 35 CanR 
Cas 312]; Gowland v. Hamilton, etc., 
R. Co., 33 Ont. L. 372, 24 DomLR 49, 
19 CanRCas 214. 

[a] Provision in corporation char- 
ter requiring certain signals of ap- 
proach to road or street crossings has 
no application to private crossings. 
Locke v. First Div. St. Paul, etc, R. 
Co., 15 Minn. 350. 

fb] Private road crossings con- 
structed prior to railroad impose on 
the railroad all’ duties owed at public 
road crossings except the duty of giv- 
ing the statutory crossing signals. 
Thomas v. Delaware, etc., R. Co., 
Fed. 729, 19 Blatchf. 533. 

74, Ark.—St. Louis-San Francisco 
R. Co. v. Haynes, 177 Ark. 104, 5 SW 
(2d) 737. 

Cal.—Gregoriev v. Northwestern 
Pac. R. Co., 95 Cal. A. 428, 273 P76. 

Nebr.—Chicago, etc., R. Co. v. Met- 
rte 44 Nebr. 848, 68 NW 51, 28 LRA 
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Ordinarily no 


Porto Rico.—Marrero v. American 
R. Co., 33 Porto Rico 201. 

Tex.—International, ete., R. Co. v. 
Jordan, 1 Tex. A. Civ. Cas. § 859. 

[a] Ordinances requiring signals 
continuously or at short intervals 
while passing through city are not 
limited in the protection they afford 
to public crossings, but the omission 
of such signals is a breach of duty 
to those at private crossings within 
the city. Central of Georgia R. Co. v. 
Pope, (Ala.) 127 S 8385; Galveston, 
ete, R. Co. v. Devy, 35 Tex. Civ. A 
107, 79 SW 879. 

[b] “Other roads” in a statute re- 
quiring signals of the approach of 
trains to a crossing refers only to 
highways and not to private roads 
crossing a track. Reynolds v. Great 
Norther R. Co., 69 Fed. 808, 16 CCA 
435. ‘ 

[ce] “Any other road’ means any 
road which crosses the tracks, wheth- 
er public or not, and an omission of 
the signals required for a road of this 
description is a violation of the stat- 
ute. St. Louis-San Francisco R. Co. 
Be: 177 Ark. 104, 5 SW (2d) 
ELE 

[d] “Road:” (1) In a statute pre- 
seribing certain crossings for which 
signals shall be given, includes pri- 
vate highways used by the public. 
Marrero v. American R. Co., 33 Porto 
Rico 201. (2) In a statute requiring 
signals, applies to private crossings. 
Chicago, etc., . o. v. Metcalf, 44 
Nebr. 848, 63 NW 51, 28 LRA 824. (3) 
In a statute prescribing crossing sig- 
nals, includes in the protection of the 
statute private ways. Gregoriev v. 
Northwestern Pac. R. Co., 95 Cal. A. 
428, 273 P 76; Vance v. Atchison, etce., 
Re CO0469 Cale Any 20 eo eed ee ee C2 eek 
a statute requiring certain signals of 
approach to “roads and streets” by 
the doctrine of noscitur a sociis, ap- 
plies solely to public highways and 
does not include in its protection pri- 
vate roads. SBoston, etce., a COM: 
Daniel, 290 Fed. 916. (5) Ina statute 
requiring signals, includes any way 
traveled on horseback or in vehicles 
and existing prior to, and at the time 
of, the construction of the railroad, 
but a way of the same character es- 
tablished after the construction of 
the railroad is not included. Interna- 
tional, etc., R. Co. v. Jordan, 1 Tex. A. 
Civ: Cas. § 859. 

[e] “A road crossing,” in the sense 
in which the term is used in Civ. Code 
(1895) § 2222, is the crossing of a 
railroad by a public highway. Atlan- 
tic Coast Line R. Co. v. Bunn, 2 Ga. A. 
315, 58 SE 538. 

75. Ind.—Terre Haute, etc., Tract. 
Co. v. Puckett, (A.) 158 NE 639. 

Towa.—Ressler v. Wabash R. Co., 
152 Iowa 449, 132 NW 827; Defrieze 
Vv. Illinois: Cent..R. Coz 94 NW 505. 

Ky.—Louisville, ete., R. Co. v. Hor- 


ton, 187 Ky. 617, 219 SW 1084; Louis- 
ville, ete., R. Co. v. Kirk, 175 Ky. 588, 
194 SW 925; Louisville, ete., R. Co. v. 
Cantrell, 175 Ky. 440, 194 SW 353; 
Stull v. Kentucky Tract., etc:, Co., 
172 Ky. 650, 189 SW 721; Chesapeake, 


etc., R. Co. v. Hunter, 170 Ky. 4, 185 
SW 140; Louisville, etc., R. Co. v. 
Engleman, 135 Ky. 515, 122 SW 838, 21 
AnnCas 565;. Louisville, etc., R. Co. 
v. McNary, 128 Ky. 408, 108 SW 898, 
32) Kyl: (1266, 129, AmSR +308, 17 
LRANS 224; Davis v. Chesapeake, 
ete., R. Co., 116 Ky. 144, 75 SW 275, 
25 KyL 342 [withdrawing op. 70 SW 
857, 24 KyL 1125]; Barly v. Louis- 
Ville; etes) Re Cop 1lbsKy.. 13, 72 SW: 
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duty exists to give statutory signals at private eross- 
ings,’* but if the statute expressly extends the duty 
to all crossings, the rule is otherwise."+* 
mon law, no duty exists to give warning of the ap- 
proach of trains to private crossings,”° but the exer- 
cise of due care, under the existing surroundings 
and circumstances, may make necessary the giving 
of some signals at such crossings,’® and, if so, a fail- 


At com- 


348, 24 KyL 1807; Louisville, etc., R. 
Co. v. Bodine, 109 Ky. 509, 59 SW 740, 
23 KyL 147, 56 LRA 506; Johnson v. 
Louisville, ete., RCo, 94 Ky. 651, 25 
SW 754; ‘Wilson v. Chesapeake, ete:, 
R. Co., 86 SW 690, 27 KyL 778. 

Md.—Pennsylvania R. Co. v. Bree- 
den, 154 Md. 91, 140 A 82; Steil Brew- 
ing Co. v. Washington, etc., Electric 
R. Co., 120 Md. 419, 87 A 838; Annap- 
olis, etc., R. Co. v. State, 104 Md. 659, 
65 A 434; Philadelphia, etc., R. Co. 
v. Fronk, 67 Md. 339, 10 A 204, 307, 1 
AmSR 390. 

Mass.—Murphy v. Avery Chemical 
Co., 240 Mass. 150, 133 NE 92. 

Mich.—Wavle v. Michigan United 
R. Co., 170 Mich. 81, 1385 NW 914. 

Mo.—Bryant v. Missouri Pac. R. 
Co., 181 Mo. A. 189, 168 SW 228. 

N. J.—Staub v. Public Serv. R. Co., 
9% N.S.) L297, 127 -Af483 

N. Y.—Smetanka v. New York Cent., 


ete.) RCo, 143, “Appi, Divs 2sneeon 
NYS 9738; Burk v. Delaware, ones Ca- 
nal Co., 86 Hun 519, 33 NYS 9 


S. C.—Fletcher v. South eee 
ete. KR... S06 Se ©: 205 esoesrepies 

Va.—Chesapeake, ete., R. Co. v..Bul- 
lington, 185 Va. 307, 116 SE 237. 

[a] Even way of necessity gives 
no right to those using it to a warn- 
ing of the approach of trains or cars. 
Staub v. Public Serv. R. Co., 97 Ne de 
Let. Mae Aes 

[b] Reason for rule.—As to re- 
quire the giving of signals at every 
private crossing or opposite every 
dwelling house near the road would 
unnecessarily interfere with and im- 
pede the running of trains, it would 
be unreasonable to require it. John- 
son v. Louisville, etc., R. Co., 91 Ky. 
651, 25 SW 754. 

[ec] Those who without invitation 
by a railroad construct and use a pri- 
vate way over its tracks are tres- 
passers and only entitled to the care 
due that class. Staub v. Public Serv. 
Rai Cos Si Ne dead aots LU Ana Se 

76. I1l—Chicago, ete, R. Co. v. 
Sanders, 154 Ill. 531, 39 NE 481 [aff 
5d, LIS ATES Tala 

Iowa.—Hawkins vy. Interurban R. 
Co., 184 Iowa 232, 168 NW 234; Hart- 
man v. Chicago Great Western R. Co. a 
132 Iowa 582, 110 NW 10. 

Ky.—Louisville, etce., R. Co. v. Bo- 
dine, 109 Ky. 509, 59 Sw 740, 23 KyL 
147, 56 LRA 506. 

La.—Ortolano v. Morgan’s Louisi- 
avon O Rs ete. Co.,) 109 Ba. 39025533 


Miss.—Columbus, etce., Co 
Duease, 142 Miss. 718, 108 Sg 151; mie 
nois Cent. R. Co. v. Mann, 141 Miss. 
778, 106. S» 7. 

Mo.—Boland v. St. Louis-San Fran- 
cisco -R. Co., 284 SW 141. ; 

N. Y.—Lewis v. New York, etc., R. 
Co.,, 1 Silv. Sup. 393, 5 NYS 823 [aff 
123 N. Y. 96, 25 NE 857]. 

Oh.—Ohio Electric R. Co. v. Men- 
denhall, 7 Oh. A. 356. 

Pa.—King v. Pittsburgh, 
Co., 242 Pa. 497, 89 A 577. 
Michaels v. Chicago, ete., R. 
Coy 146 Wis. 466, 131 NW 892. 

“Te by no means follows that, be- 
cause a crossing is a private crossing, 
the company and its employees should 
ignore its existence, and the special 
dangers attendant upon approaching 
it, and be released from all care, pru- 
dence, and caution in doing so.” Or- 
tolano v. Morgan’s Louisiana, ete., R., 
ete., Co., 109 La. 902, 910, 33 § 914. 

[al ‘Whether safety of those using 
private crossing demanded the giving 
of warnings or signals is a problem of 


ete. e kts 
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ure to give warning of approach is negligence.’’ 
If at a private crossing people pass in such numbers 
that their presence should be anticipated,’* or the 
company is aware of such frequent user,’? the com- 
pany may have a duty to give warning of the ap- 


fact for the jury. Hawkins v. Inter- 
national R. Co., 184 lowa 232, 168 NW 
234 


34. 

{[b] Custom to give warnings is 
not essential to the existence of sucha 
duty which may arise solely from the 
peculiar facts of the situation without 
reference to any prior practice in this 
regard. Boland y. St. lLouis-San 


-Francisco R. Co., (Mo.) 284 Ill. 141. 


{c] Maximum of care.—The obli- 
gation of a railroad company with re- 
lation to the protection of a private 
crossing rises no higher than its ob- 
ligation to protect a public crossing. 
Swenson v. Delaware, etc., R. Co., 99 
N. J. L. 408, 123 A 709. 

{d] Lesser measure of precaution 
need be taken at a private farm cross- 
ing than at a public crossing where 
the danger is greater. King v. Pitts- 
burgh, ete., R. Co., 242 Ba. 497, 89 A 
577. But see Teitsort v. Illinois Cent. 
R. Co., (Mo.) 15 SW (2d) 779 (con- 
struing law of Illinois as to same ef- 
fect); Burk vy. Delaware, etc., Canal 
Co., 86 Hun 519, 33 NYS 986 (the only 
duty owed by a railroad company to 
one using a private crossing is to do 
him no intentional wrong or injury). 

fe] Violation of railroad’s rule 
that a whistle be sounded for a pri- 
vate crossing is evidence of negli- 


gence. Davis v. New York, etc., R. 
Co., (Mass.) 172 NE 214. 
77. Iowa.—Hartman v. Chicago 


Great Western R. Co., 132 Iowa 582, 
585, 110 NW 10. 

Miss.—Illinois Cent. R. Co. v. Mann, 
141 Miss. 778, 106 S 7. 

Mo.—Boland v. St. Louis-San Fran- 
cisco R. Co., 284 SW 141. 

N. S.—Keith v. Intercolonial Coal 
Min. Co., 18 N. S. 226. 

Ont.—Gowland v. Hamilton, etc., R. 
Co., 33. Ont. Li 372, 24 DomLR 49, 19 
CanRCas 214. 

“Nevertheless, the defendant [rail- 
road] was charged with the common 
law duty to take notice of the loca- 
tion and surrounding of its private 
crossings, and if, in view of such ¢ir- 
cumstances, reasonable regard for the 
safety of persons rightfully using 
such crossing required the sounding 
of the whistle or the ringing of the 
bell or the use of other proper pre- 
caution or warning, then the failure 
so to do would be negligence.” MHart- 
man v. Chicago Great Western R. Co., 
supra. 

[a] Custom to signal is material 
evidence tending to show that omis- 
sion to signal on the occasion in ques- 
tion is negligence. Hartman y. Chi- 
cago Great Western R. Co., 132 Iowa 
582, 110 NW 10; Keith v. Intercoloni- 


_al Coal Min. Co., 18 N. S. 226. 


78. Louisville, ete., R. Co. v. Kirk, 
175 Ky. 588, 194 SW 925; Stull v. Ken- 
tucky Tract., etc., Co., 172 Ky. 650, 
189 SW 721; Louisville, ete., R. Co. 
v. McNary, 128 Ky. 408, 108 SW 898, 
32 KyL 1266, .129 AmSR_ 308, 17 
LRANS 224; Herrell v. St. Louis-San 
Francisco R. Co., (Mo.) 18 SW (2d) 
481; Salisbury v. Quincy, ete., R. Co., 
(Mo. A.) 268 SW 896; Cordell v. New 
NMOrE, NetCy, + Ev. COs lO Nie) Xo (alae a6 
AmR 550; Cranston v. New York 
Cent., etc., R. Co., 57 Hun 590, 11 NYS 
215 [aff.125 N. Y. 724 mem, 26 NE 756 
mem]; Hinkle v. Richmond, etce., R. 
Co., 109 N. C. 472, 13 SE 884, 26 AmSR 
581. But see Pennsylvania R. Co. v. 
Breeden, 154 Md. 91, 140 A 82 (neither 
the fact that the number of people 
entitled to use a private crossing in- 
creases nor even the fact that the 
road is used repeatedly and frequently 
by those not entitled to use such 
crossing, where the railroad has erect- 
ed signs forbidding such use, requires 
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the railroad company to have its 
trains give signals of their approach). 

[a] Whether presence of persons 
is reasonably to be anticipated at a 
private crossing can be shown by 
proof of the extent to which the pub- 
lic makes use of the crossing. Stull 
v. Kentucky Tract., ete., Co., 172 Ky. 
650, 189 SW 721. 

[b] Ordinary farm crossing or pri- 
vate crossing in the country, being 
normally used only by the proprietor 
and his family, is not such a place 
that the company is required to an- 
ticipate the presence of persons. Lou- 
isville, etc., R. Co. v. Kirk, 175 Ky. 
588, 194 SW 925. 

[c] Presence of persons is to he 
anticipated only when the public gen- 
erally uses such crossing and the 
company has acquiesced in the use. 
Louisville, etc., R. Co. v. Kirk, 175 Ky. 
588, 194 SW 925. 

{[d] Temporary use by a large 
number of people of a private cross- 
ing, at certain seasons of the year, 
known and assented toby the rail- 
road company casts upon it the bur- 
den of giving proper signals. Potter 
v. New York Cent., etce., R. Co., 134 
App. Div. 827, 119 NYS 150. 

79. Cranston v. New York Cent., 
etc., R. Co., 57 Hun 590, 11 NYS 215 


[aff 125 N. Y. 724 mem, 26 NE 756 
mem]. - 
[a] Mere knowledge on the part of 


the railroad that a private crossing 
is open as a way of ingress and egress 
to and from a farm is not sufficient 
to cast on it any obligation with re- 
spect to warnings at such place. Un- 
ion Tract. Co. v. Ray, 85 Ind. A. 654, 
155 NE 532. 

[b] Establishment by railway of a 
private crossing charges it with 
knowledge of the facts, and it is at 
such a place under a duty similar to 
that where such crossing is frequent- 
ly used, namely, to take reasonable 
care and use reasonable warnings and 
precautions at such a place, and this 
regardless of whether such private 
crossing is used by few or many. St. 
Louis-San Francisco R. Co. v. Ready, 
150 (2a) 370. 

80. See cases supra notes 78, 79. 

81. Ky.—Kentucky Tract., etc., 
Co. v. Brawner, 208 Ky. 310, 270 SW 
825; Simpson vy. Louisville, ete., R. 
Co., 207 Ky. 628, 269 SW 749; Louis- 
ville, ete., R. Co: v. Kirk, 175 Ky. 588, 
194 SW 925; Louisville, ete., R. Co. 
v. Cantrell, 175. Ky. 440, 194 SW 353; 
Stull v. Kentucky Tract., etc., Co., 
172 Ky. 650, 189 SW 721; Chesapeake, 
ete., R..Co.v., Young, L146 Ky, 37, 242 
SW 709; Louisville, ete., R. Co. v. 
Engleman, 135 Ky. 515, 122 SW 838, 21 
AnnCas 565; Harly v. Louisville, etce., 
R. Co., 115 Ky. 18, 72 SW 348, 24 KyL 
1807; Louisville, ete., R. Co. v. Bo- 
dine, 109 Ky. 509, 59 SW 740, 23 KyL 
147, 56 LRA 506. 

Minn.—Westaway v. Chicago, etc., 
R..Co., 56 Minn. 28, 57 NW 222. 

N. Y.—Nash v. New York Cent., etc., 
R. Co., 51 Hun 594, 4 NYS 525 [rev on 
other grounds 125 N. Y.:715 mem, 26 
NE 266, 3 Silv. A. 315]; Nash v. New 


York Cent., ete.,, R. Co., 1 NYS 269 
[aff 117 N. Y. 628 mem, 22 NE 1128 
mem]. 


S. C.—Fletcher vy. South Carolina, 
éte:; Re Co. 5? Si C. 205,085 5 Sib S13: 

Va.—Chesapeake, ete., R. Co. v. Bul- 
lington, 185 Va. 307, 116 SE 287. 

“Tt is not material that some trains 
passed this crossing without giving 
the usual signals, for some trains fail 
to give signals at public crossings. 
The case turns on whether there was 
such a custom to give the signals that 
persons using the crossing had the 
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proach of its trains or ears to crossings thus used,*° 
and if it has been customary for it to signal its ap- 
proach to a erossing of this character*! and the 
public relies on this being done,*? reasonable** and 
customary’? signals must be given; and, also, if 


right to rely on it. Louisville, etc., R. 
Co. v. Engleman, 135 Ky. 515, 522, 122 
SW 838, 21 AnnCas 565 [quot Chesa- 
peake, etc., R. Co. v. Young, 146 Ky. 
317, 325, 142 SW 709]. 

[a] Rule applied.—Where a _ pri- 
vate crossing was maintained by a 
railroad company for the benefit of 
a landowner in consideration of the 
grant of a right of way through his 
lands at a point where the view of the 
track was obstructed, it being a cus- 
tom of the trains to give warning of 
their approach to the crossing, failure 
to give such signals of approach con- 
stituted negligence. Early v. Louis- 
ville, ete., R. Co., 115 Ky. 13, 72 SW 
348, 24 KyL 1807. 

[b] Existence of custom to give 
signals such that the public may rely 
thereon is a question of fact. Chesa- 
peake, ete., R. Co. v. Young, 146 Ky. 
317, 142 SW 709. , 

[ec] Discontinuance of established 
practice to signal approach to private 
crossings cannot be effected without 


notice. Westaway v. Chicago, etc., 
R, Co., 56 Minn. 28, 57 NW 222. 
82. Ky.—Simpson v. Louisville, 


ete., R. Co., 207 Ky. 623, 269 SW 749; 
Louisville, etc., R. Co. v. Cantrell, 175 
Ky. 440, 194 SW 353; Chesapeake, etc., 
R. Co. v. Young, 146 Ky. 317, 142 SW 


709; Louisville, etce., R. Co. v. Engle- 
man, 135 Ky. 515, 122 SW 833, 21 
AnnCas 565. 


Minn.—Westaway v. Chicago, ete., 
R. Co., 56 Minn. 28, 57 NW 222. 

N. Y.—Nash v. New York Cent., etce., 
R. Co., 51 Hun 594, 4 NYS 525 [rev on 
other grounds 125 N. Y. 715 mem, 26 
NE 266, 2 Silv. A. 315]; Nash v. New 
York Cent., ete., R. Co., 1 NYS 269 [aff 
117 N. Y. 628 mem, 22 NE 1128 mem]. 

S. C.—Fletcher v. South Carolina, 
ete:, R. Co.) 57 S.C. (205, 36 SHe5t3. 

Va.—Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 116 SE 287. 

[a] Erecting and maintaining 
whistling post at a proper distance 
from a private crossing to enable the 
engineer to give timely warning for 
it, which custom is known and relied 
upon by the public, makes it negligent 
for the engineer to fail to sound the 
whistle at the point indicated. Hin- 
kle v. Richmond, ete., R. Co., 109 N. 
C. 472, 18 SE 884, 26 AmSR 581. See 
Nash v. New York Cent., etc., R. Co., 
1 NYS 269 [aff 117 N. Y. 628 mem, 22 
NE 1128 mem] (holding that omission 
of the usual signal under the above 


circumstances is evidence of negli- 
gence). 
83. Simpson v. Louisville, ete., R. 


Co., 207 Ky. 623, 269 SW 749; Chesa- 
peake, etc., R. Co. v. Bullington, 135 
Va. 307, 116 SE 2387. 

84. Louisville, ete., R. Co. v..En- 
gleman, 135 Ky. 515, 122 SW 833, 21 
AnnCas 565; Nash v. New York Cent., 
ete., R. Co., 51 Hun 594, 4 NYS 525 
[rev on other grounds 125 N. Y. 715 
mem, 26 NE 266, 3 Silv. A. 315]; Nash 
v. New York Cent., etc., R. Co, 1 NYS 
269 [aff 117 N. Y. 628 mem, 22 NE 
1128 mem]; Fletcher vy. South Caro- 
ae etec., JR. Coy SUCSHIiGi 205. She sis 


“A failure to give the accustomed 
warning is a proper fact for the jury 
to consider in passing upon the ques- 
tion of the defendant’s negligence.” 
Nash v. New York Cent., etc., R. Co., 
Pe NMS 82'6'9 22 Tiles ene eae Te ING en OO 
mem, 22 NE 1128 mem]. 

[a] Nonobservance of customary 
precaution in approaching a private 
way tends to sustain a charge of neg- 
ligence. Hartman v. Chicago Great 
Tientern R. Co., 182 Iowa 582, 110 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a private crossing is so close to a publie crossing that | although there is authority to the contrary.*® « 
travelers on the former are accustomed to rely on [§ 1819] ¢c. Crossings by Custom. At crossings 
, the statutory warning being given for the latter, | used by the public for a considerable time constant- 
a failure to give the signals preseribed by statute | ly in large numbers so that the presence of members 
for the publie crossing is a breach of duty toward | of the, public is to be anticipated at such place,*® 
those on the private erossing.’® Likewise, if such | as particularly at crossings in cities and towns,®° 
circumstances exist as to make the crossing unusual- | although not limited thereto,®! the signals required 
ly hazardous, that may result in a duty to warn.’® | by statute to be given are not necessary; but it is 
By the weight of authority a railroad company is | the railroad’s duty at such places to give such sig- | 
required to maintain a lookout at private crossings,** | nals of approach®? and keep such lookout®® as are 


85. Hines v. Hoover, 271 Fed. 645; | Ind.—Hartlage v. Louisville, ete.,| son, 214 Ky. 189, 282 SW 1087; Tlli- 
Defrieze v. Illinois Cent. R. Co., (Io- | R., ete., Co., 180 Ind. 666, 103 NE 737. | nois Cent. R. Co. v. Outland, 160 Ky. 


wa) 94 NW 505; Thacker v. Norfolk, | Iowa.—Ressler v. Wabash R. Co., | 714, 170 SW 48; Southern R. (o. v. 
ete., R. Co., 162 Ky. 337, 172 SW 658; | 152 Iowa 449, 182 NW 827. Winchester, 105 SW 167, 32 KyL 19; 
Corder v. Cincinnati, etc., R. Co., 155 Mo.—Bryant v. Missouri Pac. R. | Logan v. Chicago, etc., R. Co., 300 Mo. 
Ky. 536, 159 SW 1144; Chesapeake, | Co., 181 Mo. A. 189, 168 SW 228. 611, 254 SW 705; Central Coal, etc., 
ete., R. Co. v. Young, 146 Ky. 317, 142 N. D.—Bishop v. Chicago, etc. R.|Co. v. Kansas City Southern R. Co., 
> SW 709; Chesapeake, etc., R. Co. v.|Co., 4 N. D. 536, 62 NW. 605. (Mo, A.) 215 SW 914; Thrasher v. St. 
- Wilson, 102 SW 810, 31 KyL 500; [a] Where railroad company has | Louis, etc., R. Co., 86 Okl. 88, 206 P 
Wilson v. Chesapeake, etc., R. Co. 86 | constructed such a crossing for the | 212 


SW 690, 27 KyL 778. But see Wa- | use of another, at least the lookout [a] Village of five hundred people. 
bash, etc., R. Go. v. Neikirk, 15 Ill. A. | duty exists. MHartlage v. Louisville, |—Thrasher v. St. Louis, ete., R. Co., 
172 (those on a@jacent private cross- | etc., R. Co., 180 Ind. 666, 103 NE 737. ; 86 Okl. 88, 206 P 212. 
ings cannot recover for failure to sig- 88. Atlantic Coast Line R. Co. v. 91. Chesapeake, etc., R. Co. ~ v. 
nal approach to a near-by public | Carter, 214 Ala. 252, 107 S 218; West-| Bradford, 202 Ky. 26, 258 SW 939; 
crossing); Wavle v. Michigan United | ern R. @o. v. Madison, 16 Ala. A, 588, | International-Great Northern _R. Co, 
R. Co., 170 Mich. 81, 135 NW 914 (al- | 80 S 162; Louisville, etc. R. Co. v.| V- Smith, (Tex. Civ. A.) 269 SW 886. 
though failure to give required stat- | Kirk, 175 Ky. 588, 194 SW 525; Lou-] “It is not so much whether the ac- 
utory signals for a public crossing is | isville, etc., R. Co. v. Morgan, 174 Ky. | cident occurs in the city or village as 
a breach of duty to those familiar | 633, 192 SW 672; Stull v. Kentucky | it is that there there was evidence of 
with the requirement, who rely on it | Tract., etc., Co., 172 Ky. 650, 189 SW such long and continued use of the 
in using a near-by private crossing, | 721; Spiegle v. Cincinnati, ete., R. Co., | foot path by a Iarge number of peo- 
the same is not true as to a failure |170 Ky. 285, 185 SW 1138; Chesa- | Ple as to impose upon the railroad the 
to give customary signals under these | peake, etc., R. Co. v. Hunter, 170 Ky.| duty of giving warning of the ap- 
‘ circumstances by a car or train not] 4, 185 SW 140. proach of its trains to this point.” 
within the terms of the statute); 89. Ala.—Atlantic Coast Line R.! Corder v. Cincinnati, etc., R. Co., 155 
Highley v. Canadian Pac. R. Co., 64 | Co. v. Carter, 214 Ala. 252, 107 S 218; } Ky. 536. 159 SW 1144. , 
Ont. L. 615, 37 OntWN 243 (holding | Davis v. Smitherman, 209 Ala. 244, 96 92. Ala.—Davis v. Smitherman, 
that the failure to give statutory sig- |S 208; Jolley v. Southern R. Co., 197 | 209 Ala. 244, 96 S 208. 


. nals at a public crossing cannot be re- | Ala. 60, 72 S 382. _ Ky.—Louisville, ete, R. Co. v. Cur- 
lied on by those injured at near-by |. _Ga.—Western, etc., R. Co. v. Wat- tis, 233 Ky. 276, 25 SW (2a) 398; 
private crossing). kins, 14 Ga. A. 388, 80 SE 916. Louisville, etc., R. Co. v. Johnson, 214 


¥ jul vistarice bfrom: ethe private Ky.—Louisville, etc., R. Co. v. Mor-| Ky. 189, 282 SW 1087; Louisville, 
Ooetine to the public craseihe at | Ban, 174 Ky. 633, 192°SW-672; Stull | ote. Fie Cos yy. Morean,) 114 ey. oe 
which the statutory duty to whistle | V. Kentucky Tract., etc., Co., 172 Ky. | 194 SW 672; Illinois Cent. R. Co. v, 
exists, is immaterial so long as it is | 650, 189 SW 721; | Chicago, etc., R. | Outland, 160 Ky..714, 170 SW 48; Ili- 
Floss enough that the Signals given | Co. v. Armstrong, 168 Ky, 104, 181 Sw | Dols Cent. R. Co. v. France, 130 Ky. 26, 
there can be heard at the. private | 957; Louisville, etc., R. Co. v. Lyons, | 112 SW 929; Louisville, etc., «R. Co. 
crossing, the questions which fix re- | 146 Ky. 603, 143 SW 31, Illinois Cent. | 9; MeNery 23 iy 3087 ee eae 
sponsibility being whether it is in fact | R. Co. v. France, 130 Ky. 26, 112 SW 32° Kyl. 1266, 129 AmSR 308, 17 
audibie and whether the parties on | 929; Louisville, ete, R. Co. v. Mc- LRANS 224; Southern R. Co. v. Win- 
the private crossing rely on such sig-.| Nary, 128 Ky. 408, 108 SW 898, 32 chester, 105 SW 167, 32 KyL 19. : 
- nals. Chesapeake, etc., R. Co. v. Wil- ee 1266, 129 AmSR 308, 17 LRANS aes rarer AS 308 eam ak 
Be xe peivkes POG is tab far || TLS eee eso v. Dil- mh Boe Tie y 11926 AmE 5802 
A = * on, iss. : s fs ty Te “ - i. , m > 
ae ee eee tate Susan midy | agHt Qe Busan, Sancns, Clty, Terme: | Paltst x: New ork Gent, ste, R. Co, 
ei? na o ASSOC., Oe aoe, 5 : : . 
Boy ps ee we wea taee Oe By ate 718; Thompson v. Missouri, etc, R. N. C.—Earwood v. Southern R. Co., 
ei “s ete Te thks a DaR: Co., 93 Mo. A. 548, 67 SW 693. 192 N. C. 27, 133 SE 180. 1 
en 2 rit Ree i ins op 40 SW N. Y.—Cordell v. New York Cent., Okl.—Thrasher v. St. Louis, etc., R. 
y TN ee rawing op. etc., R. Co., 70 N. Y. 119, 26 AmR| Co., 86 Okl. 88, 206 P 212; St. Louis- 
‘ 857, 24 Ky Bi. i ae en 1 550: Potter v. New York Cent., etc., | San Francisco R. Co. v. Jones, 78 Ok. 
[ce] Station whist ewan the rail- | R Go., 134 App. Div. 827, 119 NYS 150. | 204, 190 P 385, 16 ALR 1048. 
3 road is accustomed to blow imposes Okl.—St. Louis-San Francisco R. Va.—Southern R. Co. v. Abee, 124 
on it no obligation to a Mea S 4 | Co. v. Jones, 78 Okl. 204, 190 P 385, 16| Va. 379, 98 SE 31. : 
near-by private crossing and no lia-| aTR 1048. 93. Ala.—Central of Georgia R. Co. 
: bility for omission of such signal. Tex.—International-Great Northern | V- Graham, 218 Ala. 624, 119 S 654; 
Bf Annapolis, etc., R. Co. v. State, 104] R Go. v. Smith, (Civ. A.) 269 SW 886. | Atlantic Coast Line R. Co. v. Carter, 
hy Md. 659, 65 A 434. _ VareGouthora Re Co. liv Ahed! 1194 chs Ala. 252! 107.9724: 
" [d] Custom to signal for private | va. 379, 98 SE 31. _Ga.—Western, etc., R. Co. v. Wat- 
% crossing having coexisted with the Man.—Royle v. Canadian Northern | Kins, 14 Ga. A. 388, 80 SE 916. 
< statutory duty to signal for a near-by | R, Con ple a Mans 0275052380 Cant Tt Ky.—Louisville, ete., R. Co. v. Cur- 
: public crossing, it was not necessary | OccNotes 25. tis, 233 Ky. 276, 25 SW (2d) 398; 
A 
ap 
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: for recovery to show that the public [a] Establishment for private | Louisville, etc., R. Co. v. Morgan, 174 
; was accustomed to rely on the signals | penefit originally does not affect the | Ky. 633, 192 SW 672; Stull v. Ken- 
for both crossings, in order that their | existence of the duty if a sufficient | tucky Tract., etc., Co., 172 Ky. 650, 
omission should constitute a breach | public user subsequently occurs.| 189 SW 721; MTlinois Cent. R. Co. v. 
of duty. Chesapeake, etc., R. Co. v.| Dutton v. Kansas City Terminal R.| Outland, 160 Ky. 714, 170 SW 48; 
Young, 146 Ky. 317, 142 SW 709. Assoc., 316 Mo. 979, 292 SW 718. Louisville, etc., R. Co.’ v. McNary, 128 

[e] In West Virginia the failure [b] Yemporary extensive use for| Ky. 408, 108 SW_ 898, 32 Kyl 1266, 
of the railway company to give public | a limited period of time imposes on a| 129 AmSR 308, 17 LRANS 224; South- 
erossing signals does not entitle a] railroad the duties for the period of | ern R. Co. v. Winchester, 105 SW 167, 
person injured at another point on the | its duration which a similar perma- | 32 Kyl 19. 


road to recover damages on account | nent use would do in general. Potter Minn.—Gowan v. McAdoo, 143 Minn. 
of such failure. See Thacker v. Nor-|v./New York Cent., etc., R. Co., 134 | 227, 173 NW 440. : j 
folk, etc., R. Co., 162 Ky. 337, 172 SW | App. Div. 827, 119 NYS 150 Mo.—Dutton v. Kansas City Termi- 


658 (stating West Virginia rule). | [c] Bule applied.—Although aj nal R. Assoc., 316 Mo. 979, 292 SW 718; 
86. Czech v. Great Northern R. Co.,| mine, to which a much used crossing | Logan v. Chicago, etc., R. Co., 300 Mo. 
68 Minn. 38, 70 NW 791, 64 AmSR 452,] led, was shut down temporarily so | 611, 254 SW 705. ; 
38 LRA 302; Peppers v. St. Louis- | that the number of people who might Okl.—St. Louis-San Francisco R. 
San Francisco R. Co., 316 Mo. 1104, | be on the crossing when the mine was| Co. v. Jones, 78 Okl. 204, 110 P 385, 
295 SW 757. not in operation might be less than] 16 ALR 1048. } 
87. U. S—Thomas y. Delaware, | ordinarily, but the crossing was still Tex.—International-Great Northern 
ete. R. Co., 8 Fed. 729, 19 Blatchf. | used, it was the duty of the railroad | R. Co. v. Smith, (Civ. A.) 269 SW 
3. to signal its approach to the crossing. | 886; Missouri, etce., R. Co. v. Reyn- 
Tll—Chicago, etc., R. Co. v. San- | Tllinois Cent. R. Co. v. France, (Ky.) | olds, (Civ. A.) 136 SW 279. 
ders, 55 Ill. A. 87 [aff 154 Ill. 531, 39 |123 SW 3836. Va.—Southern R. Co. v. Abee, 124 
NE 481]. 90. Louisville, etc., R. Co. v. John-! Va. 379, 98 SE 31. 
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necessary at common law, and a failure in one or 
the other of these duties is negligence.?* 

- [§ 1820] d. Crossings by Invitation or License. 
At places where a railroad company has extended 
to the publie an invitation to pass over its tracks,°® 
or where, by acquiescing in such a course of con- 


duct, it has licensed its so doing,®® the company is 
94 See cases supra notes 92, 93. 
95. Ala.—Walker v. Alabama, etc., 


R. Co., 194 Ala. 360, 70 S 125; Western 
See v. Madison, 16 Ala. A. 588, 80 

Ariz.—Arizona Copper Co. v. Garcia, 
25 Ariz, 158, 214 P 317: 

Ind.—Lake Erie, etc. R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753. 

Ky.—Louisville, etc., VAC OL av. 
Lyons, 146 Ky. 603, 143 SW 81. 

MissS.—lIllinois Cent. R. Co. v. Dil- 
lon, 111 Miss. 520, 71 S 809. 

Mo.—Compton v. Missouri Pac. R. 
Co., 105 Mo. A. 287, 147 SW 842 

N. D.—Coulter v. Great Northern 
ik Co., 5 N. Do 568; 67 NW 10 

Tex.—San Antonio, ete; R. iCo.# v. 
Mertink, (Civ. A.) 102 SW 4153 [rev on 
other grounds 101 Tex. 165, 105 SW 
845]. 

[a] Preparation and maintenance 
of crossing for the use of the public 
by a railroad company is a sufficient 
invitation. Walker v. Alabama, etc., 
R. Co., 194 Ala. 360, 70 S 125. 

{[b] Placing usual crossing signs 
at a place where a road -crosses a 
track can be construed only as an 
invitation to use such crossing under 
the same conditions as at public cross- 
ings generally. Arizona Copper Co. v. 
Gareciay 25° Aniz. 158,.214'P 317. 

[c] Mutual benefit.—To fix on a 
company the duty to give reasonable 
warnings of approach to crossings not 
public, it is not necessary that the 
public use the crossing in question for 
the mutual advantage of itself and 
the railroad to make out an implied 
invitation, and the fact that it was 
not used in business with the railroad 
is immaterial. Lake Erie, etc. R. 
8 v. Fleming, 183 Ind. 511, 109 NE 
753. ; 

{d] Establishment of station or 
depot by a railroad at the intersection 
of a traveled way and its tracks con- 
stitutes an invitation by it to the pub- 
lic to use such crossing. Louisville, 


etc., R. Co. v. Cantrell, 175 Ky. 440. 
194 SW 352. 
fe] Reservation in deed.—Al- 


though the reservation by a railroad’s 
grantor of the right to a private farm 
crossing was not merely for his life- 
time, but was intended to continue for 
the benefit of the portions of the farm 
unit severed by the railroad, such 
reservation cannot be extended by im- 
plication to embrace within the rail- 
road’s invitation to use the crossing 
residents of a summer colony which 
ultimately occupied one tract of the 
.farm but which was not contemplated 


when the deed was executed. Berube 
v. New York, etc., R. Co., 234 Mass, 
415. 125 NE 629. 

96. U. S.—New York, etc., R. Co. 


v. Kmetz, 193 Fed. 663, 113 CCA 471; 
Felton v. Aubrey, 74 Fed. 350, 20 CCA 
436. 

Mo. R. 
Co., 15 SW (2d) 779; Sites v. Knott, 
197 Mo. 684, 96 SW 206. 

N. Y.—Lamphear v. New York 
Cent., etc., Co., 194 N. Y. 172, 86 NE 
1115; Swift v. Staten Island Ranid 
Transit R. Co., 123 N. Y. 645, 25 NE 
378, 3 Silv. A. 184; Barry v. New York 


Cent., etc: R. Co., 92 N. Y. 289, 44 
AmR 377 [aff 28 Hun 441]; Potter v 
New York Cent., etc., R. Co., 134 App. 
Divine S2t;-elL9 NYS 1150 But. gee 


Smétanka v. New York Cent., etc., R. 
Co, 123 JAppy) Div. 323; LOTINYS) 973 
(although a railroad company by per- 
mitting people repeatedly to cross its 
tracks at a point where there is no 
right of passage has given an implied 
license so to do, it owes no duty of 


’ 
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lie crossings.’ 


active vigilance to those crossing to 
guard them from accident). 

N. C.—Bradley v. Ohio River, etc., 
R. Co., 126 N. G.735, 36.5 13815 Rus- 
sell v. Carolina Cent. R. Cor 118 N. 
C. 1098, 24 SE 512; Hinkle v. Rich- 
mond, etc, R. Co., 109 N. C. 472, 13 
SE 884, 26 AmSR 581. 

S. C.-Chisolm v. Seaboard Air Line 
R. Co., 121 S. C. 394, 114 SE 500. 

But’ see Pittsburgh, eter me I ComN. 
Philpott, 75 Ind. A. 59, 127 NE 827 
(there is no duty to keep a lookout 
for those crossing the track in a place 
used by the public for crossing the 
right of way, with the railroad’s 
knowledge and conser1t, unless such 
place of crossing is at a public high- 
way). 

“If the evidence shows that the 
public had for a long period of time, 
customarily and constantly, openly 
and notoriously, crossed a railway 
track at a place not a public highway 
with the knowledge and acquiescence 
of the company, a license or permis- 
sion by the company to all persons to 
cross the track at that point may be 
presumed. . . . and the railroad 
company would come under a duty in 
respect to the licensees to exercise 
reasonable care in the movement of 
its trains at points where it was bound 
to anticipate their presence. To es- 
tablish such an implied license, it ‘is 
essential that the use shall have been 
definite, long, open, and continuous.” 
Felton v. Aubrey, 74 Fed. 350, 360, 20 
CCA 436. 

fa] Questions of invitation and of 
consent are questions of fact to be 
left to the jury. Royle yv. Canadian 
Northern R. Co., 14 Man. 275, 23 
CanLTOccNotes 25. 

[b] Warning sign, forbidding pub- 
lic use of a private pathway over the 
track, erected by a railroad company, 
negatives any idea of acquiescence. 
Pennsylvania R. Co. v. Breeden, 154 
Ma. 91, 140 A 82. 

[ec] Act of spiking down planks 
placed by another at a point along the 
track, being possibly for its own con- 
venience, is not a recognition of a 
pass way on the part of a railroad 


company. Locke v. First Div. St. 
Paul, ete:, R.:Co.; 15 Minn. 350. 
[dad] Ovenings between cars as 


showing assent of company.—Unless 
openings left between cars at a cer- 
tain spot along the track are designed 
for the accommodation of the public 
and are more than chance or acci- 
dental openings, they will not show an 
invitation or license by the company 
to use such spot as a crossing. Sites 
v. Knott, 197 Mo. 684, 96 SW 206. 

[e] In Kentucky the rule applies 
only to those crossings by license 
which are located in densely populat- 
ed communities. Louisville, etc., R. 
Co. v. Clore, 183 Ky. 261,.209 SW 55; 
Louisville, ete., R. Co. v. Morgan, 174 
Ky. 6338, 192 SW 672; Corder v. Cin- 
cinnati, etc., R. Co., 155 Ky. 536, 159 
SW 1144; Louisville, eben Reni Cour ve 
McNary, 128 Ky. 408, 108 SW 898, 32 
oe 1366, 129 AmSR 308, 17 LRANS 
224. 

97. Felton v. Aubrey, 74 Fed. 350, 
20 CCA 436; Louisville, ete., R. Co. 
Vv. Clore, 183. Kyi2 261, 209 “SW. 555 
Louisville, ete., R. Co. v. Morgan, 174 
Ky. 6338, 192 SW 672; Corder v. Cin- 
cinnati, ete. R.iCo., 155 Ky: 6386, 159 
SW 1144; Louisville, ete. R. Co. v. 
Lyons, 146 Ky. 603, 143 SW 81; Louis- 
ville, ete., R. Co. v. McNary, 128 Ky. 
408, 108 SW 898, 32 KyL 1266, 129 
AmSR 308, 17 LRANS 224. 

98. U. S.—New York, etc., R. Co. 


[§§ 1819-1821 


not entitled to anticipate a clear track®? and must 
give such warnings and signals of approach®* and 
keep such lookout®® as are requisite in the exercise 
of due care,! although it need not observe at such 
places the requirements provided by statute for pub- 


[§ 1821] 3. Persons Entitled to Benefit of Signals 


v. Kmetz, 193 Fed. 603, 113 CCA 471. 
Ky.—Louisville, etc., R. Co. v. Clore, 
183 Ky. 261, 209 SW 55; Corder v. 
Cincinnati, etc., R. Co., 155 Ky. 536, 
159 SW 1144; Louisville, ete., R. Co. 
v. Lyons, 146 Ky. 603) 143 SW 31; 
Louisville, etce., R. Co. v. McNary, 128 
Ky. 408, ios SW 898, 32 KyL 1266, 
129 AmSR 308, 17 LRANS 224; Davis 
v. Louisville, etc., R. Co., 97 SW 1122, 
30 KyL 172, 99 SW 930, 30 KyL 946. 
Miss.—Illinois Cent. R. Co. v. Dil- 
lon, 111 Miss. 520, 71 S 809. 
Sites v. Knott, 197 Mo. 684, 


Y.— Swift v. Staten Island 
Rapid Pransit KR. Co, 7123 Ney.) G45, 
25 NE 378, 3 Silv. A. 184; Porter v. 
New York Cent., etc., R. Co., 134 App. 
Div. 827, 119 NYS 150. 

N. C.—-Bradley v. Ohio River, aiele 
RivG@os, £26) No C#735,°36. SB ls ty aktaae 
kle v. Richmond, ete., FULCo., 109 N. 
Cc. 472, 13 SE 884, 26 AmSR 581. 

S. C—Chisolm v. Seaboard Air Line 
R. Co., 121 S:. C. 394, 114 Sm 500. 

99. U. S.—New York, etc., R. Co. 
v. Kmetz, 193 Fed. 603, 113 CCA 471. 

Ky.—Louisville, ete., R. Co. v. Clore, 
183 Ky. 261, 209 SW 55; Louisville, 
etc., R. Co. v. Morgan, 174 Ky. 633, 192 
SW 672; Corder v. Cincinnati, etec., R. 
Co.;: 155 Ss 536, 159 SW 1144; Louis- 
Ville, etc., R. Co. v. Lyons, 146 Ky. 603, 
143 SW at Louisville, etc., R. Co. v. 
McNary, 138 Ky. 408, 108 SW 898, 32 
By 1266, 129 AmSR 308, 17 LRANS 


Mo.—Teitsort v. Illinois Cent. R. 
Co., 15 SW (2d) 779. 

N. C.—Russell v. Carolina Cent. R. 
Co., 118 N. C. 1098, 24 SE 512. 

Tex.—San Antonio, etc.¢, Ri. Coens 
Mertink, (Civ. A.) 102 SW 153 [rev 
on other grounds 101 Tex. 165, 105 
Sw 485]. 

1. U. S.—Felton v. Aubrey, 74 Fed. 
350, 20 CCA 436. 

Ala.—Walker v. Alabama, ete., R. 
Co., 194 Ala. 360, 70 S 125; Western 
Pas v. Madison, 16 Ala. A, 588, 80S 

Ariz.—Arizona Copper Co. v. Garcia, 
25. Ariz. 158, 214 BP Sk7. 

Ind.—Lake bHErie, etc, R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753. 

Ky.—Louisville, etc., R,. Co. v. Me- 
Nary, 128 Ky. 408, 108 SW 898, 32 
eve 1266, 129 AmSR 308, 17 LRANS 


Miss.—Illinois Cent. R. Co. v. Dil- 
lon, 111 Miss. 520, 71 S 809. 

N.. Y.—Lamphear v. New York 
Cent., ete, Re Co. 194 IN. Sa W722 86 
NE 1115; Swift v. Staten Island 
Rapid Transit R. Co., 123 N. Y. 645, 25 
NE 3878, 3 Silv. A. 184; Barry v. New 
York: Cent.;etce.; “RR: (Co., 92 N.over 289) 
44 AmR 377 [aff 28 Hun 441]; Potter 
v. New York Ceht., ete, R. Co., 134 
App. Div. 827, 119 NYS 150. 

S. C.—Chisolm v. Seaboard Air Line 
R. Co., 121-S.'Cs 394, 114 SH 500: 

Tex.—San Antonio, ete. RK. dCowry. 
Mertink, (Civ. A.) 102 Sw 153 [rev 
on other grounds 101 Tex. 165, 105 
SW 845]. 

“A railroad crossing not at a public 
street or highway which the company 
has by some act or designation invited 
people to so regard and to use becomes 
entitled to the same care that the 
company should use at common law 
with reference to a public crossing or 
highway.” Lake Hrie, etc., R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753. 

2. Ala.—Walker v. Alabama, etce., 
R. Co., 194 Ala. 360, 60 S 125; Bir- 
mingham Southern R. Co. v. Kendrick, 
155 Ala. 352, 46 S 588. 

Ariz.—Arizona Copper Co. v. Garcia, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ 


§ 1821] 


and Lookouts.* 
to give notice by signals or lights 


of its trains or ears to crossings is that those who 


are on or approaching such places 


by leaving them,* or by refraining from going upon 


them,® and so the failure to do so 


25 Ariz, 158, 214 P 317. 

Ind.—Lake Erie, ete, R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753. 

Miss.—Illinois Cent. R.’ Co. v. Dil- 
Jon, 111, Miss. 520, 71 S 809. 

N. Y¥.—Swift v. Staten Island Rapid 
Pransit R: Co., 123N. Y. 645, 25. NE 
378, 3 Silv. A. 184. 

Ss. C.—Chisolm vy. Seaboard Air 
Hine RR.) Co:, 1217.8; .C. -394,.0114..SE 

3: Duty to avoid frightening of 
animals at crossings see infra §§ 
1841-1845. 

4 Kan.—Missouri ane Rk. Cow ive 
Pierce, 33. Kan. 61, 5 P 378. 

Ky.—Louisville, ete, R. Co. v. 
Ueltschi, 97 SW 14, 29 KyL 1136; 
Louisville, ete., R. Co. v. Goetz, 79 
Ky. 442, 42 AmR 227. 

Miss.—Gulf, ete., R. Co. v. Simmons, 


153 Miss. 327, 121 S 144. 

N. Y.—Pakalinsky v. New York 
Cent., etc., R. Co., 82 N. Y. 424; Mil- 
liman v. New York Cent., ete., R. Co., 


109 App. Div. 139, 95 NYS 1097; Ernst 
v. Hudson River R. Co., 32 Barb. 159, 
19 HowPr 205 [aff 39 N. Y. 61, 100 
en 405, 6 Transcr. A. 35, 36 HowPr 
N. C.—Redmon vy. Southern R. Co., 
195 N. C. 764, 143 SE 829; Barwood 
weisouthern RR. Co.,.°192,N.'C. 27, 133 
SE 180. 

Pa.—Pittsburg, etc., R. Co. v. Dunn, 
56 Pa. 280. 

Tenn.—Tennessee Cent. eR. 
Page, 153 Tenn. 84, 282 SW 376. 

“The purpose and object of requir- 
inga signal of any nature to be given 
when a train is approaching a crossing 
or_highway is that thereby warning 
may be given to the parties who are 
about to pass over the railroad track 
of the approach of the train, so that 
they, on their part, may be warned of 
the approach of the train, and exercise 
due care for their own protection.” 
Lapsley v. Union Pac. R. Co., 50 Fed. 
172, 174 [aff 51 Fed. 174]. 

{a] Further purpose of requiring 
warnings and signals of a train’s ap- 
proach is for the benefit and safety of 
passengers on the train. Tennessee 


COMEVE 


Cent. R. Co. v. Page, 153 Tenn, 84, 282 
SW 376, 
{b] Distance of traveler from 


crossing.—A traveler is entitled to the 
protection of signals required by stat- 
ute, although he is so far from the 
crossing that he cannot reach it, if he 
is yet near enough to reach it before 
the train has passed, and on a dark, 
stormy night runs into the cars. 
Louisville, etc., R. Co. v. Mahoney, 
220 Ky. 30, 294 SW 777. 

Ba 1s S'—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed. 403; Mor- 
a v. Chicago, ete., RimCo:; 26 Fed. 

Ariz.—Davis v. Boggs, 22 Ariz. 497, 
i S)G) ie ala Was 

Ark.—Ft. Smith, etc., R. Co. v. Mes- 
sek, 96 Ark. 243, 131 SW 686, 966. 

Conn.—Andrews v. New York, etc., 
EUS met 60 Conn. 293, 22 A 56 

©.—Johnson Y. Baltimore, ete., 
18h Ga. ITD: (Ce 232% 

Ill. Rockford, Gtew iva COnpveeHil= 
MemMmisizn LI. (2353 Cleveland, etc., R. 

Ind.—Pittsburgh, ete. R. Co. v. 
Burton, 139 Ind. 357, 37 NE 150, 38 
NE 594; Lake Erie, ete, R. Co. v. 
Moore, 51 Ind. A. 110, 97 NE 203; Bal- 
timore, etc., R. Co. v. Abbegglen, 41 
Ind. A. 603, 84 NE 566. 

Iowa.—Wilson v. Chicago, etc., R. 
Co., 161 Iowa 191, 142 NW 5 

Kan. —Missouri Pac. Re Corse 
Pierce, 33 Kan. 61, 5 P 378. 

Ky. Louisville, ete wR (Co,. sx: 
Ueltschi, 97 SW 14, 29 Kyl 1136; 

Mass.—White v. New York, etc., R. 


‘Co. v. Baker, 106 Ill. A. 500. 


The object of requiring a railroad 


RAILROADS 


of the approach 


may avoid peril | means.? 


affords no cause : 


o., 200 Mass. 441, 86 NE 9238. 

Miss.—Gulf, ete., R. Co. v. Simmons, 
153 Miss:.327, 121 S 144. 

IN OY Pakalinsky v. New York 
Conte, etc., 82 N. Y. 424; Dyer 

Erie R. "Co. 71 "N.Y. 228; Potter v. 
Now. York Cent., etc., R. Co., 1384 App. 
Div. 827, 119 NYS 150; Milliman v. 
New York Cent., etc., R, Co., 109 App. 
Div. 139, 95 NYS 1097. 

N. C.—Redmon y. Southern R. Co., 
195 N. C. 764, 143 SE 829; Harwood v. 
Southern R. Co., 192 N. C. 27, 133 SE 


180. 
asher v. St. Louis, etc., R. 
Co., 86 Okl. 88, 206 P 212. 
Pa. Pittsburg, etc., R. Co. v.. Dunn, 
56 Pa. 280. 


Wash.—Hines v. Chicago, etc., R. 
Co., 105 Wash.178, 177 P 795. 

[a] Warning of presence of track 
is not the purpose of signal statutes, 
but they are designed instead to warn 
of, the approach of trains. Chicago, 
etc., R. Co. v. Boggs, 101 Ind. 522, 51 
AmR 761. 


6. Cal.—Gundry v. Atchison, etc., 
ReCoc, CA.) e286) Pes? 
Tll.—Kilcummings v. 


Springfield 
Cons. R.. Co., 258  Ill.. A. 370. 
Ind.—Wabash R. Co. v. McNown, 53 
Ind. A. 116, 99 NE 126, 100 NE 383; 
Baltimore, ete., R. Co. v. Abbegglen, 


41 Ind. A. 603, 84 NE 566. 


Kan.—Atéhison, ete, R. Co. v. 
Judah, 65 Kan. 474, 70 P 346. 

Ky.—Louisville, ete, R. Co. v. 
Adams, 205 Ky. 203, 265 SW 623; 


Chesapeake, etc., R. Co. v. Williams, 
148 Ky. 178, 146 SW 381. 

Md.—Klein v. United R., etc., Co., 
152 Md. 492, 137 A 306. 

Mo.—Hutehinson v. Missouri Pac. 
R: Co., 195 Mo. 546, 93 SW 931,- 161 
Mo. 246, 61 SW 635, 852, 84 AmSR 
710; Hutchinson v. Missouri Pac. R. 
Co., 161 Mo. 246, 61 SW 635, 852, 84 
AmSR 710. 

N. H.—WMorier v. Hines, 81 A 48, 122 
A 330. 

N. Y.—Daniels y. Staten Island 
Rapid Transit Co., 125 N. Y. 407, 26 
NE ~.466; Pakalinsky v. New York 
Cent.; ete., R. Co:, 82 N. Y. 424; Ray- 
mer v. Rutland R. Co., 204 App. Div. 
135, 198 NYS 261; Milliman v. New 
York Cént# ‘ete, RiCo:, 109 Apps Div. 
1397 95 NYS 109755 Euperive Nassau 


Electric R. Co., 22 App. Div. 426, 48 
NYS 388. But see Cranch vy. Brook- 
lyn Heights R. Co., 107 App. Div. 341, 
95 NYS 169 [rev on other grounds 
186 N. Y. 310, 78 NE 1078] (although 
a traveler sees a train, that does not 
constitute sufficient warning to him 
of an intention to run a train over a 
erossing without a stop). 

Pa.—Kolb Bakery Co. v. Philadel- 
phia, .etc., R. Co., 25 Pa. Dist. 914. 

S. C.—Gosa v. pueoee ss RCO .n ou 
S. C. 347, 45 SE 81 

Va.—Atlantic, rey, R. Co. v. Reiger, 
95 Va. 418, 28 SE 590. 

Ont.—Hendrie v. Grand Trunk R. 
Co., 51 Ont. L. 191, 67 DomLR 165. 

[a] Rule is limited, however, to 
cases in which the traveler saw the 
ears in time to avoid the injury. Ped- 
lar v. Canadian Northern R. Co., 20 
Man. 265. 

{b] Standing engine that has giv- 
en no signal of movement is not such 
a signal of danger that a court should 
hold as a matter of law that a trav- 
eler must have it under observation 
every moment as he approaches a 
public crossing. U. S. Director Gen. 
Sey Eee v. Zanzinger, 269 Fed. 
552. 

{[c] Backing trains.—Although a 
person is aware of the presence and 
movement of an engine, if he is not 
aware that it is attached to a backing 
train with cars between it and the 
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of action to those who are already aware of the 
train’s presence and movement® and have all the 
warning which would be afforded by resort to such 
The warning is due to those rightfully us- 
ing or about to use such crossings as travelers® and 


crossing, a duty to give notice or 
warning thereof may be imposed on 
the railroad. Canning v. Buffalo, etc., 
R. Co., 168 N.Y. 555, 61 NE 9622 

{d] Even though engine on side- 
track was seen by those about to pass 
over, if it was standing there in the 
dark without any headlight it might 
be inferred that it was stored for the 
night. Ft. Smith, etc., R. Co. v. Mes- 
sek, 96 Ark. 243, 181 SW 686, 966. 

7. Canning v. Buffalo, ete., R. Co., 
EGS IN Mien Dos, OAM INES (OO LS 

[a] Warning by gates.—Persons 
who went on railroad premises and 
are between two tracks in a place of 
safety when the gates- are lowered, 
inclosing the crossing with them on 
it, have notice by the lowering of the 
gates that a train is about to use the 
crossing, and if they then leave the 
place of safety, enter on the track, 
and are struck, they cannot set up 
the failure of the railroad to give 
warnings of approach from the train. 
Nelson v. Lake Shore, etc., R. Co., 185 
App. Div. 174, 172 NYS’ 766. And 
see cases supra note 6. 

8. U. S—New York, etc., Co. v. 
Kmetz, 193 Fed. 603, 113 CoA, 471; 
Reynolds vy. Great Northern R. Co., 69 
Fed. 808, 16 CCA 435. 

Ala.—Central of Georgia R. Co. v. 
Chambers, 183 Ala. 155, 62 S 724 

Ariz. —Davis v. Boggs, 22 Ariz. 497, 
199 P 116 

Ark. St. Louis, ete., R. Co. v. Tom- 
linson, 78 Ark. 251, 94 SW 613. 

Cal.—Toomey v. Southern Pac. R. 
Co., 86 Cal. 374, 24 P1074, 10 LRA 139. 

Del.—Roberts v. Maryland, etc., R. 
Co., 28 Del. 150, 91 A 285; Welch v. 
Baltimore, ete., R. Co., 23 Del. 140, 76 
A 50; Reed v. Queen Anne’s Re Co., 
20 Del. 418, 57 A 529. 

Tl. —Chi¢ago, etc., R. Co. v. Sanders, 
154 Til, 538%, 39 NE "481 [aff 55 Ill. A. 
87]; Kilecummings v. Springfield 
Cons: R. Co., 158 Ill. A. 3703) Cleve- 
land, etc., R. Co. v. Baker, 106 Ill. A. 
500; Cleveland, etce., R. Co. v. Hibs- 
man, 99 Ill. A. 405; Chicago, ete, R: 
Co. v. Pollock, 93 Ill. A. 483 [aff 195 
Ill. 156, 62 NE 831]. 

Ind.—Pittsburgh, ete, R. Co. v. 
Burton, 139 Ind. 357, 37 NE 150, 38 
NE 594; Virgin v. Lake Erie, etc., R. 
Co., 55 Ind. A. 216, 101 NE 500; Wa- 
bash R. Co. v. McNown, 53 Ind. A. 116, 
99 NE 126, 100 NE 383; Lake HErie, 
ete, R. Co. v.. Moore, 51 Ind.” A, 110; 
9% INE) +2033). Chicazo, ete., R= lCo:w. 
Coon, 48 Ind. A. 675, 98 NE 561, 95 
NE 596; Pittsburgh, etc., R. Co. v. 
Lynch, 43 Ind. A. 177, 87 NE 40. 

Iowa.—Spencer v. Illinois Cent. R. 
Co., 29 Towa 55. 

Kan.—Clark v. Missouri Pac. R. Co., 
$b Kan.1350, 11 P 134: 

Ky.—lIllinois Cent. R. Co. v. Pee- 
bles, 216 Ky. 9, 287 SW 574; Louis- 
ville, ete., R. Co. v. Socker, 182 Ky. 
578, 206 SW.780; Piersall v. Chesa- 


peake, etc., R. Co., 180 Ky. 659, 203 
SW 551; Louisville, ete, R. Co. v. 
Ueltschi, 97 SW = 29> KyG 1136; 
Louisville, etc., Redmon, 


"Co. v. 
122 Ky. 385, 91 ow W22, ues KyL 1298: 
Louisville, etc., R. Co} Vittitoe, 41 
Sw 269, 19 Kyl 612; Shackleford Vv. 
Louisville, etc., R. Co., 84 Ky. 438, 4 


AmSR 189; Louisville, ete., R. Co. v. 
Goetz, 79 Ky. 442, 42 AmR 227; Lou- 
isville, etc., R. Co. v. Com., 13 Bush 


388. 26 AmR 205. 

Mass.—Chase v. New York Cent., 
etc., R. Co., 208 Mass. 137, 94 NE 377. 

Miss.—Gulf, ete., R. Co. v. Sim- 
mons, 153 Miss. 327, 121 S 144. 

Mo.—Bell v. Hannibal, etc., R. Co., 
72 Mo. 50; Yoakum vy. Atchison, etc., 
R. Co., (A.) 199 SW 2638; Spiller v. 
St. Louis, ete., R. Co., 112 Mo. A. 491, 
87 SW 48. 

N. H.—Locke v. Payne; 81 N. H. 
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not to others present there, but it is immaterial 
to those thus occupied that the crossing has been 
reached by walking along the track,'® or that only 
a partial crossing is contemplated, 1 op that those 
in charge of the train are not aware of their inten- 
It is not necessary that persons 
thus engaged have sufficient intelligence to under- 
stand the meaning and purpose of such signals.'* 
Whatever duties may be owed by a railroad to those 


tion to eross.?? 


ae 124 A 668. 

Y.—Beisiegel v. New York Cent. 
i Co., 40 N. Y. 9; Drago v. New 
York Cent., ete., R. Co., 189 App. Div. 
828, 124 NYS 374; Durkee v. Dela- 
ware, etc., Canal Co., 88 Hun 471, 34 
NYS 978; Vandewater v. New York, 
etc., R. Co., 74° Fun’ 32; 26 NYS 397; 
Ernst v. Hudson River R. CO 32 

Barb. 159, 19 HowPr 205 [aff 39 N. 
YAY Gl, 100’ AmD 405, 6 Transcr. A. 35, 
36 HowPr 84]; Crawford Vv. Dela- 
ware, etc., R. Co., 54 N. Y. Super. 262, 
13 Bey ae 998. 

C.—Morrow v. Southern R. Co., 
147 N. G 623, 61 SE 621, 16 LRANS 
642. 

Pa.—Pittsburg, etc., R. Co. v. Dunn, 
56 San 280. 

C.—Chisolm v. Seaboard Air Line 
R. pote 121 S. C. 394, 114 SE 500. 

Tex.— Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049 [rev 
(Civ. A.) 81 SW 1019]. 

W. Va.—Shirley v. Norfolk, ete., R. 
Co., 107 W. Va. 21, 147 SE 705, 66 ALR 
807; Melton v. Chesapeake, etc. R. 
Co., 64 W. Va. 168, 61 SE 39, 

Ont.—Highley v. Canadian Pac. R. 
Co., 64 Ont. L. 615,-387 OntWN_ 243 
[app allowed 37 OntWwN 2235 -Cank 
Cas 312]; Gowland v. Hamilton, ete., 
Ae Or, 33 Ont. L. 372, 24 DomLR 49, 
19 CanRCas 214. 

But see Grand Trunk R. Co. v. An- 
derson, 28 Can. S. C. 541 (all persons 
rightfully upon the railway track as 
well as upon the highway crossing 
are entitled to the advantage of Rail- 
way Act § 256). . 

“The purpose of such a statute is to 
warn those who have lately used, 
those who are using, and those who 
are about to use the crossing.” Reyn- 
olds v. Great Northern R. Co., 69 Fed. 
808, 814, 16 CCA 435. 

[a] Both as to tracks in city or 
country the text rule applies, Louis- 
ville, etc., R. Co. v. Redmon, 122 Ky. 
385, 91 SW 722, 28 KyL 1293. 

[b] Violation of motor vehicle 
laws as affecting rights of travelers 
at crossings.—(1) In Massachusetts 
the driver of an unregistered automo- 
bile being an outlaw on the highway 
and every part of his conduct being 
permeated with his original violation 
of the law, such person is not entitled 
to the signals and precautions from 
trains due to travelers at crossings. 
Chase v. New York Cent., etc., R. Co., 
208 Mass. 137, 94 NE 377. (2) In Tex- 
as, although one driving an _ unli- 
censed automobile is a trespasser as 
against the state, nevertheless a rail- 
road at crossings is under the same 
duty to keep a lookout and exercise 
reasonable care toward him as to oth- 
ers. St. Louis, etc., R. Co. v. Price, 
(Tex. Commn. A.) 269 SW 422 [aff 
(Civ. A.) 244 SW 642]. (3) In Ari- 
zona the fact that one is riding in an 
unlicensed automobile has no effect 
on his rights and privileges as a trav- 
eler. Arizona Copper Co. v. Garcia, 
25 Ariz. 158, 214 P 317. (4) Driving 
at a rate of speed in excess of that 
prescribed by statute in no manner 
affects the right of recovery of an in- 
jured person for damages caused by 
neglect of those in charge of a train 
approaching a crossing. St. Louis, 
etc., R. Co. v. Price, supra. (5) Stat- 
utes on signals of approach inure to 
the benefit of travelers, even though 
they have violated a statute requir- 
ing automobiles to come to a full stop 
before driving upon railroad cross- 
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one using such 
duty of keeping 


such ‘persons.*® 
lic crossing with 


ings. 
153 Tenn. 84, 282 SW 376. 

[e] Travelers on highways paral- 
lel to track are not within the class. 
intended to be protected by crossing 
warnings. Pittsburgh, etc., R. Co. v. 
Lambert, 79 Ind. A. 133, 137 NB 560. 

[d] Intersection of two railroads 
at street crossing.—Rev. Sti (i896) 
art 4507, requiring trains approach- 
ing an intersection with another rail- 
road on a highway crossing to signal 
their approach and to stop, is for the 
protection not only of trains passing 
or approaching on such other track, 
but also of travelers along the high- 
way. St. Louis, etce., R. Co. v. Mat- 
thews, 34 Tex. Civ. A. 302, 79 SW. 71. 

[e] Departure from crossing.—A 
traveler who, no signal of a train’s 
approach being given, enters, in the 
belief that none is near, upon a dé- 
fective crossing where he is held by 
reason of such defective maintenance, 
and, seeing a train approaching, rush- 
es toward it shouting to prevent in- 
jury to his team and gets a consider- 
able distance toward it from the 
erossing, does not forfeit the protec- 
tion of the crossing signal statutes. 
Thompson y. Seaboard Air Line R. 
Co.,. 81° S.C. 333; 62°SE, 396; 20 LRA 
NS 426. 

9. Duty to persons at crossings 
other than travelers along highway 
see infra §§ 2139-2143. 

10. Nashville, etc., R. Co. v. Vin- 
cent, 190 Ala. 91, 66 S 697; Shiveley 
v. Norfolk, ete., R. Co., 125 Va. 384, 
99 SE 650; Bowles v. Chesapeake, 
ete., R. Co., 61 W. Va. 272, 57 SE 131. 

Duty at crossings to warn persons 
walking longitudinally along track 
see infra § 2123. 

11. Hutto v. South Bound R. Co., 
OL SGn4 955 89) SET L0F 

12. Pittsburgh, ete., R. Co. v. Lam- 
bert, 79 Ind. A. 133, 187 NE 560. 

13. Palmer v. Missouri Pac. R. Co., 
58 Nebr. 611, 74 NW 66. But see St. 
Louis, etce., R. Co. v. Denty, 63 Ark. 
177, 37 SW-719 (a child of tender age 
having run upon a crossing in front 
of an approaching train which gave 
no statutory signals, omission of such 
signals could not charge it with lia- 
bility as it could not be considered 
the proximate cause of the accident). 

[a] Reason for rule.—Signals of 
approach are intended primarily to 
arrest attention and arouse fear rath- 
er than to create understanding of 
the situation. Palmer v. Missouri 
Pac. R. Co., 53 Nebr. 611, 74 NW 66; 
Grand Trunk R. Co. v. Griffith, 45 Can. 
S. C. 380, AnnCas1912B 711. 

[b] Application of rule.—Omis- 
sion of signals of approach was a 
violation of duty toward a child ttav- 
eling over a crossing, although due to 
its tender age it could not have un- 
derstood the meaning of such signals 
if given. Palmer v. Missouri Pac. R. 
Co., 53 Nebr. 611, 74 NW 66 

14. Duties of railroads to persons 
at private crossings see supra § 1818. 

15. Louisville, etc., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 SW 1084; Clarke 
v. New York Cent., ete., R. Co., 104 
App. Div. 167, 93 NYS 525; DeVries 
v. Canadian Pac. R. Co., 26 Man. 156. 

16. Ala.—Central of Georgia R. Co. 
v. Graham, 218 Ala. 624, 119 S 654. 

Ark.—Kansas City Southern R. Co. 
v. Drew, 103 Ark. 374, 147 SW 50; Ft. 
Smith, etc., R. Co. v. Messek, 96 "Ark. 
243, 131 SW 686, 966. 

Ga. —Western, etc., R. Co. v. Wat- 


Tennessee Cent. R. Co. v. Page, } 


§ 1821 


possessed of a right to use a private crossing,'# 
a breach of them is not a violation of duty as to 


a crossing without right.*® The 
a lookout at crossings is an obli- 


gation due to travelers along the road using the 
crossing, who are on the track'® or approaching i 
and to the property rightfully there belonging ‘to 


ene 


Where a railroad blocks up a pub- 
its trains or cars, the travelers on 


kins, 14 Ga. A. 388, 80 SE 916. 

Ill.— Indianapolis, ete, R. Co. v. 
Stables, 62 Ill. 313; Chicago, etc., R. 
Co. v. Sanders, 55 Ill. A. 87 [aff "154 
TI 5:305013:9 NE 481]; Toledo, etc., R. 
Co. v. Cline, 31 Ill. A. 563 [rev on oth- 
er grounds 135 Ill, 41, 25 NE 846]. 

Ind.—Hartlage v. "Louisville, etc., 
R. Co., 180 Ind. 666, 103 NE 737. 

Iowa.—Monson y. Chicago, ete., R. 
Co., 181 Iowa 1354, 159 NW 679; Res- 
sler v. Wabash R. Co., 152 Iowa 449, 
1382 NW 827; Spencer v. Illinois Cent. 
Rye Co,, 29) Towa 55. 

Ky.—Illinois, Cent. R. Coy ee 
Holmes, 196 Ky. 303, 244 SW 768; 
Louisville, ete., R. Co. v. Taylor, 104 
SW 776, 31 KyL 1142; Louisville, 
etek: Roe'Co, ‘view Dick, '78 “SW 914,025 
KyL 1831. 

Minn.—Gowan v. McAdoo, 143 Minn. 
227. 481, 173 NW 440, 443. 

Miss.—Hines v. Moore, 124 Miss. 

Payne, 304 Mo. 560, 


SOO; Si Sie A 

Mo.—Pryor v. 
263 SW 982; Holmes v. Missouri Pac. 
R. Co., 207 Mo. 149, 105 SW 624; Hilz 
v. Missouri Pac. R. Co., 101 Mo. 36, 
18 SW 946; Smith v. Chicago Great 
Western ‘R. Co., .(A.) 282 SW 62% 
Moore v. St. Louis, ete., R..Co., (A.) 
267 SW 945; Compton v. Missouri 
Bac. » 165 Mo. An 287,147 Siw: 
842; Wilder v. Wabash R. Co., 164 Mo. 
A. 114, 146 SW 837. 

N. Y.—Barnett v. New York Cent. 
R. Co., 227 App. Div. 636, 235 NYS 
734; Cheney v. New York Cent., ete., 


R. ae 16 Hun 415, 

N. D.—Johnson vy. Great Northern 
R. Co., 7 N. D. 284, 75 NW 250; Bish- 
op v. "Chicago, ete., Re. Cos, 4 N. D. 
536, 62 NW 605. P 

Tex.—Lyon v. Phillips, (Civ. .A.) 
196 SW 995; Missouri, ete., R: Co. v. 
King, (Civ. A.) 123 SW .151; Mis- 


souri, ete., R. Co. v. Sy ak gi ad 35 Tex, 
Civ. A. 604, 81 SW 5 

Vt. —Johnson v. Be ke R. Co., 93 
Vt. 132, 106 A 682 

Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31. 

Wis. Fox Vv. reNeae etc., 
147 Wis. 310, 183 NW 1 

[a] Negligence of “aravalaris THe 
a traveler is delayed at a crossing by 
reason of his own negligence does not 
impair his right to have a_ proper 
lookout kept for him. Johnson vy. 
Great Northern R. Co., 7 N. D. 284, 
75 NW 250. 

[b] Automobile driver stalled at 
crossing.—Monson v. Chicago, etc., R. 
Co., 181 Iowa 1354, 159 NW. 679. 

17. St. Louis-San Francisco R. Co 
v. Vernon, 162 Ark. 226, 258 Sw 126; 
Louisiana, etc., R. Co. v. Ratcliffe, 88 
Ark. 524, 115 SW 396; Louisville, éte., 
R. Co. v. Dick, 78 SW 914, 25 KyL 
1831; Holmes y. Missouri Pac. R. Cox 
207 Mo. 149, 105 SW 624; Moore v. 


R. &e., 


St. Louis, etc., ESOL; (Mo. A.) 267 
SW 945. : 
[a]. Those so close to track as to 


be within range of the cars, being 
within the danger zone, are entitled to 
the same lookout and warnings as 
those on the track itself. Compton v. 


Missouri Pac. R. Co., 165 Mo. A. 287, 
147 SW 842. : 
18. Ft. Smith, etc., R. Co. Mes- 


sek, 96 Ark. 243, 131 SW 686, 966; 
Monson vy. Chicago, ete, R. Co., 181 
Iowa 13854, 159 NW 679; Barnett v. 
New York Cent. R. Co, 227 App. Div. 
636, 235 NYS 734; Johnson v. Great 
Northern R. Co., TN D. 284, 75 NW 
250; Bishop Vv. Chicago, etc., R: Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the highway may continue their journey by going 
around in front of or behind the train,!® and those 
traveling around by such extended ecrossing?® or 
employing a near-by private crossing under such 
circumstances”! are entitled to reasonable warning 
of the movements of, trains*? and to have a rea- 
sonable lookout exercised for their safety.?% 

[§ 1822] 4. To What Trains or Cars Applicable. 
The application of statutes prescribing signals and 


warnings of approach and lookout 


held not to be determined solely by inference to mo- 
tive power,”?* but to be considered in connection with 
the substantive purpose and manner of operation 
and to.extend to and include inter- 
urban cars?® or other single cars operating under 
their own power,?* but the contrary doctrine is 


of the road?5 


4.N. D. 586, 62 NW 605. 

[a] Domestic animals.—Bishop v. 
Chicago, etc, R. Co. 4°N. D. 536, 62 
NW 605. 

19. Chicago, etc., R. Co. Vv. Hunter, 
65 Ind. A. 158, 113 NE 77 Waite v. 
receeo: etc., ied Co., 163 io. A, 160, 
153 SW 66. 

Duty to persons going between and 
under cars at blocked crossings see 
supra § 1787. 

20. *Ind.—Chicago, ete., R. Co. v. 
Hunter, 65 Ind. A. 158, 113 NE 772. 

Ky.—Corder v. Cincinnati, etc., R. 
Co., 155 Ky. 536, 159 SW 1144. 

Mo.—Waite v. Ee eoerk ores BOs 
168 Mo. A. 160, 153 SW 

Okl.—St. Louis-San PA Bee Fu 
Co. v. Jones, 78 OKl. 204, 190 P 385, 16 
ALR 1048. 

Tex.—Texas, ete., R. Co. v. Brouil- 
lette, 61 Tex. Civ. A. 619, 130 SW 886. 

21. Hartman v.. Chicago Great 
cen R. Co., 132 Iowa 582, 110 NW 


22. Chicago, ete., R. Co. v. Hunter, 
65 Ind. A. 158, 113 NE 772; Hartman 
v. Chicago Great Western R. Co., 132 
Iowa 582, 110 NW 10; Corder v. Cin- 
Ginnati, ete., R. Co., 156°Ky. 536, 159 
SW 1144; St. Louis-San Francisco R. 
Co. v. Jones, 78 Okl.. 204, 190 P 385, 16 
ALR 1048. 

[a] Statutory signals should be 
given in such case. Hartman vy. Chi- 
eago Great Western R. Co., 132 Iowa 
582, 110 NW 10. 

23. Corder v. Cincinnati, 
Co;, 155-Ky. 536, 159 SW 1144; Waite 
v. Chicago, ete., R. Co., 168 Mo. A. 
160, 153 SW 66; St. Louis-San Fran- 
cisco R. Co. v. Jones, 78 Okl. 204, 190 
P 385, 16 ALR 1048; Texas, ete., R. 
Co. v. Brouillette, 61 Tex. Civ. A. 619, 
130 SW 886. 

24. Stem v. Nashville Interurban 
R. Co., 142 Tenn. 494, 221 SW 192. 

25. Stem v. Nashville Interurban, 
R. Co., supra. 

[a] Trains not equipped to give 
statutory signals.—Trains which by 
reason of a more modern construction 
are not capable of giving the signals 
in use when the statute was enacted 
and which were then common must 
give some signal of their approach 
equally effective to protect travelers. 
Baltimore, etc., R. Co. v. Mali, 66 Md. 
58,0, A875 Hudson v. Southwest Mis- 
souri R. Co., 173 Mo. A. 611, 159 SW 9. 

26. Landis v. Interurban Res, Cos, 
166 Iowa 20, 147 NW 318; Bohmer v. 


etc. R. 


Kentucky Tract., etc.,.Co,,, 212 Ky. 
524, 279 SW 955; Stem v. Nashville 
Interurban R. Co., 142 Tenn. 494, 221 
Sw 192 

[a] Reason for rule——The word- 


ing of a statute should not be allowed 
to be so rigidly construed as that 
mechanical improvements and inven- 
tions will make obsolete the protec- 
tion of the public merely by the nor- 
mal course of progress. Stem v. 
Nashville Interurban R. Co., 142 Tenn. 
494, 221 SW 192; Ullock v. Pacific 
Great Hastern *R. Co., 30 B.C. 31, 
[1921] 2 WestWkly 837. 

27. Ullock v. Pacific Great Eastern 
R. Co., supra 

28. Ala, Sei prtie hed R., etc., Co. 
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duties has been 


v. Ozburn, 4 Ala. A. 399, 56 S 599. 
aie —Wavle v. Michigan United 
170 Mich. 81, 185 NW 914. 

Mo. ” tudson vy. Southwest Mis- 
Sourt R. Coj173, Mo. A. 611, 169° SW 
9. But see Mudd v. Missouri, etc., 
R. Co., 146 Mo. A. 388, 124 SW 59 (a 
single’ inspection car propelled by 
steam, designed to carry passengers 
and equipped with whistle and bell, 
must observe the regulations imposed 
by statute and ordinance on locomo- 
tives approaching a crossing). 

S. C.—Campbell v. Greenville, etc., 
RM. Cos FUSLE38 3,805 EF 66. 

W.  Va.—Niland v. Monongahela 
West Penn Public Serv. Co., 106 W. 
Va. 528, 147 SE 478. 

[a] Reason for ruleA _ statute 
passed before interurban cars were 
known and using a terminology not 
ordinarily employed in connection 
with them cannot be said to have had 
such cars in contemplation as falling 
within its terminology. Hudson _ v. 
Southwest Missouri R. Co., 173 Mo. 
A. 611, 159 SW 9; Niland v. Mononga- 
hela West Penn Public Serv. Co., 1 
W. Va. 528, 147 SE 478. 

[b] Means and distance prescribed 
in the statute as constituting proper 
warning are both inapplicable to such 
ears. Hudson vy. Southwest Missouri 
RivGo., 178 Mo. A. 6117159 Siw 9. 

[c] Effect of charter provisions.— 
That an interurban railroad is incor- 
porated under the general railroad 
law or that its charter specifically 
imposes on it the duties of railroad 
corporations under the general rail- 
road law is not sufficient to impose 
on its cars the obligation of signaling 
in the manner set out by statute for 
trains and locomotives. Hudson vy. 
Southwest Missouri R. Co., 173 Mo. A. 
611, 159 SW 9; Campbell v. Green- 
pS ete, R: Co., 97 S. C.- 383, 81 SE 


[d] Although roadbed over which 
such cars run was built by and orig- 
inally, for an ordinary railroad, that 
fact is not sufficient to render the 
provisions of the general railroad act 
with reference to signals applicable 
to interurban cars. Hudson yv. South 
west Missouri R. Co., 173 Mo, A, 611, 
159 SW 9. 

29. Ala.—Birmingham R., etc., Co. 
vy. Ozburn. 4 Aja. A.'399, 56 S 599. 

Iowa.—F reidli v. Davenport, etc., R. 
Co., 180 Iowa 387, 161 NW 6%8. 

Mich.—Wavie vy. Michigan United 
R. Co.,°170 Mich. 81, 135 NW 914. 

Mo.—Hudson vy. Southwest Missouri 
RICO: Blo Mon, AsO Lie. Eb SSS We 
Jackson v. Southwest Missouri R. 
Co., 171 Mo. A. 430, 156 SW 1005 [aff 
189 SW 381]. 

Oh.—Ohio Hlectric R. Co, v. Men- 
denhall, 7 Oh. A. 356 

Va. —Roberts v. Alexandria, SCC mEY. 
Co. "83 Va. 312, .2 SE 518. 

Ont. —Gowland v. Hamilton, ete., R. 
Go., 33 Ont. L. 372, 24 DomLR 49, 19 
CanRCas 214. 

30.. St. Louis Southwestern Co. 
v. Mitchell, 115 Ark. 339, 171 aa 895, 
AnnCas1916E Sys Burtch v. Cana- 
dian Pac. R. Co., 18 Ont. L. 632, 8 
OntWR 837. 


equally supported by authority.7® 
the common-law requirements as to an approach to 
highway crossings rest on those operating agencies 
of this nature.” 
signals, lookouts, and other precautions do not ap- 
ply to the operation of hand ears,®° gasoline hand 
cars,*! autospeeders,** or motor cars?? approaching 
crossings along a railroad track, but the common-law 
obligations with respect to these matters do control 
the operation even of such cars.°# 
without an engine is not of such character as to be 
required to give the statutory signals by bell or whis- 
tle,?> but it is required to keep a lookout of the 
sort prescribed by statute®® and a car or cars run- 
ning thus must give reasonable warning of approach 
to a crossing.*? 
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In any event, 


The statutes with reference to 
A train of ears 


Statutory regulations of signals 


31. Illinois Cent. R. Co.,v. Scheff- 
ner, 106 Ill, A. 344 [aff 209 Ill. 9, 70 
NE 619]; Yazoo, etc., R. Co. v. Day, 
120 Miss. 296, 82 S 148. 

[a] Statutes with reference to lo- 
comotives do not apply to gasoline 
hand cars. Yazoo, Wie Rij Co: va Day, 
ee ea 296, 82 S 148. hk 

Coyne vy. tev eae: ete. ak. 
Co. 7508 Pl eA 42 

33. Cook v. ntisaauel Pac: . R.ACox 
169 Ark. 1211, 277 SW 345; St. Louis, 
etc., R. Co. v. Watkins, (Tex. CivieAsd 
245 SW 794. But see Marrero v. Amer- 
ican R. Co., 38 Porto Rico 201 (al- 
though the’ terms of a statute are 
‘specifically confined to locomotives, 
yet everything contained in it with 
regard to them is applicable to track 
automobiles, which are rapid and 
noiseless in movement). 

34. Ark.—Cook v. Missouri Pac. R. 
Co:., 169 Ark, 1211,.277 Siw 345°) St 
Louis Southwestern R. Co. v. Mitchell, 
115, Ark. 339, 171 SW 895; AnnCas 
1916E 317. 

Ill.—Coyne v. Cleveland, etc., R. Co., 
208 Ill. A. 425; Illinois Cent. R. Co. v. 
Scheffner, 106 Ill. A. 344 [aff 209 Tll. 
9, 70 NE 619]. 

Mich.-—Rathbone vy. Detroit United 
R. Co., 203 Mich. 695, 169 NW 884. 

N. @.—Franklin Vv. Linville River R. 
Cor, L92FN CUT LE 136) SHES Tae 

Tex.—St. Louis, etc., R. Co. v. Wat- 
kins, (Civ. A.) 245 SW 794. 

Can ——Napierville Junction R. Co 
v. Dubois, [1924] Can. S. C. 375, [1924] 
4 DomLR 188, 29 CanRCas 419. 

Ont.—Burtch v. Canadian Pac. R. 
Co., 13 Ont. L. 632, 8 OntWR 837. 

35. Ohio, etc., R. Co. v. McDaneld, 
5 ind SA: 108, 31 NE 836. 

[a] Car which breaks loose from 
the main body of a train and rolls be- 
hind it down an incline to a crossing 
is not of such character that the stat- 
ute on crossing signals applies to it. 
Poole v. Boston, ete., R. Co., 212 Mass. 
596, 99 NE 471. 


36. Helson v. Morrissey, eéetc., R. 
Cowl? Bec.-65, 1 DomLuR ss 
37. Il).—McDonald ov. Baltimore, 


ete:,; Ri Co., 145 Tilt A. 439 
Mo.—Compton v. Missouri Pac. R. 
Co., 165 Mo. A. 287, 147 SW 842. 
ackman v. Lehigh Valley 
R. Co., 78 A 686. 
N.Y. 
Re Cons? caer 186, 


: (Civ. 
A.) 267 SW 1028. 
fa] “Taking up slack.”—(1) When 
a train is backing up intending to 
couple onto cars standing near a 
crossing but not to pass over it or 
push the cars over, if a reasonable re- 
sult of the necessary impact will be 
to push such cars partially over a 
erossing in ‘‘taking up the slack,” the 
train should give warning signals of 
its approach. Lancaster v. Carlock, 
(Tex. Civ. A.) 267 SW 1028. (2) Un- 
der such circumstances, a brakeman 
should be stationed at the rear of such 
string of cars to warn people at the 
crossing and to maintain a lookout. 
Helson v. Morrissey, etc., R. Co., 17 
B: ©. 65, 1 DomLR 33, 


v. Carlock, 
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do not apply to trains or engines engaged in switch- 
ing operations,*® but they must at all times give rea- 
sonable warning of their approach to crossings.®°® 
They should keep a proper lookout and display 
Statutes requiring the locomotive 
to give certain signals of approach at a specified 
distance from a crossing apply only to trains run- 
ning with the locomotive in front,*+ and others must 
signal when the nearest part of the train reaches 
An engine backing toward 
a string of cars left standing across a crossing with 
the purpose of coupling to them and with no pur- 
pose of crossing need not give the signals prescribed 
by statute of engines approaching crossings.*? 
Through trains as well as local trains must observe 
the requirements of statutes providing that on ap- 
proaching and leaving cities or towns signals shall 


proper lights.*° 


the prescribed distance.*? 


[b] Allowing cars to break away 
from a train and roll behind it to a 
erossing, without lights or signals and 
with the rear brakeman absent from 
his post of duty, presents evidence ot 
negligence. Poole v. Boston, etc., R. 
Co., 212 Mass. 596, 99 NE 471. 

38. Southern R. Co. v. Simpson, 149 
Tenn. 458, 261 SW 677; Grand Trunk 
RCo; ve ‘McAlpine, [1913] AL C.- 838; 
13 DomLR 618, 13 BastLR 187. 

39. Ohio, etc., R. Co. v. McDaneld, 
5 Ind. A. 108, 31 NE 836; Hudson v. 
Southwest Missouri R. Co., 173 Mo. A. 
611, 159 SW 9; Herring v. Wabash 
R. Co., 80 Mo. A. 562; Smith v. Niag- 
ara, ete., R. Co., 9 Ont. L. 158, 4. Ont 
WR 526. 

[a] Lights.—An order of railroad 
commissioners to maintain lights of 
certain strength on its engines did not 
apply to yard engines used in switch- 
ing, since such lights would be incon- 
venient in performing this work, but 
nevertheless it was the duty of the 
railroad company to display sufficient 
and proper lights from such engines. 
McCaffry v. Canadian Pac. R. Co., 
(Alta.) [1924] 2 DomLR 213. 

{b] Lookout.—A railroad is liable 
for the failure of its servants to keep 
a lookout for those on a crossing to- 
ward which they are moving in the 
process of switching. Zipperlen v. 
Southern Pac. R. Co., 7 Cal. A. 206, 93 


P 1049. 

40. Maher v. Louisiana R., etc., 
Co., 145 La. 733, 82 S 872. 

41. Elgin, ete, R. Co. v. Lawlor, 


132 Ill. A. 280 [aff 229 Ill. 621, 82 NE 
407]; Bowles v. Chesapeake, etc., R. 
Co., 61 W. Va. 272, 57 SH 131. But see 
Pittsburgh, ete., R. Co. v. Terrell, 177 
Ind. 447, 95 NE 1109, 42 LRANS 367 
(the crossing signal statute applies 
to the approach of a backing train 
with the locomotive at the end furth- 
est from the point oe crossing). 

42. Elgin, ‘etc., R. Co. v. Lawlor, 
132 Ill. A. 280 [aff 229 Ill. 621, 82 NE 
407}. 


43. White v. New York, etc., R. 
Co., 200 Mass. 441, 86 NE 923. But 
see Reed v. St. Louis, etce., R. Co., 107 
Mo. A. 238, 80 SW 919 (an engine 
backing up to couple onto cars stand- 
ing at a crossing must give the signals 
of approach required by ordinance of 
engines approaching a crossing). 

44. Southern R. Co. v. Griffin, 129 
Tenn. 558, 167 SW 688. 

45. Ft. Smith, etc., R. Co. v. Mes- 
sek, 96 Ark. 248, 131 SW 686, 966; 
Helson v. Morrissey, etc., R. Co., 17 
B. C. 65, 1 DomLR 33; Quelette v. 
Canadian Pac. R. Co., [1925] A. ©, 
569, [1925] 2 DomLR 677, [1925] 2 
WestWkly 494, 30 CanRCas 207 [al- 
lowing app [1924] Can. S. C. 426, 
[1924] 4 DomLR 234, 30 CanRCas 200 
(allowing app ee Que. K. B. 208 [re- 
storing 36 Que. K. B. 431, 30 CanRCas 
195])]. 

46. Bertrand v. Canadian Pac. R. 
Co., 63 Que. Super. 368. 
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a. In General. 


47. Harmon v. Foran, 48 Ind. A. 
262, 94 NE 1050, 95 NE 597%. 

oat ans v. Canadian Pac. R. 

, £1925] A. 569, [1925] 2 DomLR 
er? [1925] 2 West Why 494, 30 CanR 
Cas 207 [allowing app [1924] Can. S. 
C. 426, [1924] 4 DomLR 234, 30 Can 
RCas 200 (allowing app 39 Que. K. B. 
208 [restoring 36 Que. K. B. 431, 30 
CanRCas 195])]. 

49. Severtson v. Northern Pac. R. 
Co., 32 N. D. 200, 155 NW 11. 

[a] In South Carolina trains 
standing on or near a crossing must 
signal their intention to move,-. for 
thirty seconds before doing so, by 
ringing a bell, and this statutory pre- 
caution is mandatory. Weaver vi 
Southern R. Co., 76 S. C. 49, 56 SE 657, 
121 AmSR 934; Brown v. Southern R. 
Co., 65 S. C. 260, 48 SE 794; Littlejohn 
v. Richmond, ete., R. Co., 45 S. C. 181, 
22 SE 789. 

[b] Train at standstill on cross- 
ing.—A train which is standing still 
on, or running very slowly over, a 
crossing need not give signals or! dis- 
play lights warning those driving on 
the highway of its presence to prevent 
their driving against it. Philadelp‘hia, 
ete., R. Co. v. Dillon, 31 Del. 247, 114 
A 62, 15 ALR 894; Nadasky v. Pub- 
lic Serv. R. Co., 97 N. J. L. 400, 117 A 
478; Tennessee Cent. R. Co. v. Page, 
153 Tenn. 84, 282 SW 876; Southern 
R. Co. v. Simpson, 149 Tenn. 458, 261 
SW 677. But see Moir v. Canadian 
Pac. R. Co., 9 OntWR 22 [allowing app 
on other grounds 10 OntWR 413] (re- 
fusing to nonsuit where a failure to 
signal was shown, although the in- 
jury was caused by running into a 
train standing at a crossing). 

50. Chesapeake, etc., R. Co. v. 
Banks, 144 Ky. 137, 1387 SW 1066 [aff 
23:9) Wie (Se WAG oe SCt 278, 58 L. ed. 
544]; Wilder vy. Wabash R. Coz 164 
Mo. A. 114, 146 SW 837; Severtson v. 
Northern Pac. R. Cos 32 N. D. 200, 
155 NW. 11. 

[a] Giving proper signals that a 
train at rest is about to be put in mo- 
tion does not relieve those in charge 
thereof from keeping a proper lookout 
to see that thhose on crossings have 
seen and acted on the warning. Rob- 


inson v. Western Pac. R. Co., 48 Cal. 
409. 
51. U. S.—Continental Impr. Co. v. 


Stead, 95 U. S. 161, 24 L. ed. 403; Penn- 


sylvania, R. Co. ve Moffitt, 1 EF. @Qd) 
276; Hines v. Hoover, 271 Fed. 645; 
Northern Pac. R. Co. v. Spike, 121 
Fed. 44, 57 CCA 384; Chicago, etce., 
R. Co. v. Netolicky, 67 Fed. 665, 14 
CCA 615; Morris v. Chicago, ete., R. 
Cos 26) Redes 22: 


Cal.—Bilton v. Southern Pac. Co., 
148 Cal. 443, 83 P 440. 
Del.—Roberts v. Maryland, etce., R. 


Co., 28 Del. 150, 91 A 285; Trimble v. 
Philadelphia, etc., R. Co.,:27 Del. 519, 
89 A 3705 


Welch v. Pad eeOr ek Clit dai 
Co., 23 Del: 140, 76 A 50. 
Fla.—Atlantic Coast Line R. Co. v. 


[§§ 1822-1823 


be given within a certain distance of city limits.** 
An engine with its tender is a train within the mean- 
ing of statutes requiring signals and lookouts from 
trains,t® as are two engines with their tenders at- 
tached together.*® 
under statutes requiring lookouts to be placed at 
the rear of backing engines,*7 but it is not if the 
statutes dealing with rolling stock treat them sepa- 
A train standing close to, or on, a eross- 
ing, when it starts up to move across should give 
proper signals*® and maintain a proper lookout.°? 

[§ 1823] 5. Obstructions of View and Hearing— 
By the great weight of authority, 
the existence of obstructions to view or hearing is 
a circumstance bearing upon the question whether 
a railroad company has performed its full duty 
as to ights and warnings and signals of approach,®? 


A tender-is part of the engine 


Watkins, 97 Fla. 350, 121 S 95. 

Hawaii. —Andrade v. Oahu R., etc., 
Co., 27 Hawaii 381. 

Til ga etc., R. Co. v. Siltman, 
88 Ill, 529. 

Iowa.—Andaderson v. U. S. Railroad 
Administration, 203 Iowa 715, 211 NW 
872; Anderson v. U. S. Railroad Ad- 
ministration, 197 Iowa 1, 196 NW 
584; Funston v. Chicago, ete., R.zCo5 
61 lowa 52, 16 NW 518; Artz v. Chi- 
cago, etc., ey. Co., 34 Towa 153. 

Kan Chicago, ete., R. Co. v. Hinds, 
56 Kan. 758, 44 P 993: Missouri Pac. 
Ri Con ws Moffatt, 56 Kan. 667, 44 P 


607. 
Ky.—TIllinois Cent. R. Co. v. Peebles, 
2h6o Key 9s) 2870 Swan cee pe ey 


ete; Re Co: v. Locker, 182 Ky. 578, 206 
sw’ 780; Piersall vy. Chesapeake, ete., 
RCs, 180 Ky. 659; 203 Sw 551. 

La._—Draiss Vv. ‘Payne,’ 158 Tas 652; 
104 S 487. 

Mass.—Bradley v. Boston, ete., R. 
Co., 2 Cush. 539. 

: Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Connole 
v. Illinois Cent. R. Co., (A.) 21 SW 
(2a) 907; Hudson v. Southwest Mis- 
souri R. Co., 173 Mo. A. 611, 159 SW 9. 

N. Y.— Casey v. New York Cent., 
ete, Rs Cot, 8 NERY aba laters Daly 
220, 6 AbbNCas 104]; Cordell v. New 
York Cent... .etegi BR: Co., 70 SNeGw eaai9s 
20 AmR 550; Grippen. v. New York 
Cent.cR. Co; 40 N. ¥. 34; Ryan v. New 
York Cent., ete. Ro Cos 3) Hun Usés 
Bleyle v. New York Cent., etc., R. Co., 
11 NYSt 585 [aff 113 N. Y. 626 mem, 20 
NE 877 mem]. 

Oh.—Weaver v. Columbia, etec., R. 
Co., 76 Oh. St. 164, 81 NE 180; Hine 
v; Erie R. Co. 27. Oh. Cir bb. 

Okl1.—Missouri, ete., R. Co. v. Stan- 
ton, 78° OKI. 167, L&9-P 753: 

Pa.—Smith vy. Reading Transit, etc., 
Co., 282-Pa. 511,128 A 439; Lehigh 
Valley ReGOmnvE ‘Brandtmaier, 113 Pa. 
610, 6 A 238. 

Tex.—Chicago, ete., R. Co. v. Steele, 
(Civ. A.) 264 SW 503; Houston, etc., 
Ri Co: vo Poras, Civ: "A,) 29 Sw 945; 
Galveston, ete., R. Co. v. Duelm, (Civ. 
aya SW 596 [aff 86 Tex. 450, 25 SW 
406). 

Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SE 155. 

Wis.—Kujawa v. Chicago, etc, R. 
Co., 185 Wis. 562, 116 NW 249; Hilert 
v. Green Bay, etc., R. Co., 48 Wis. 606, 


4 NW, 769; Roberts v. Chicago, etc., 
12%, nee 35 Wis. 679. 
ong. 


v. South-Eastern R. 
Copel b ot. Weep Neisenenls 

“Tf, at a given crossing, there are 
obstacles that obscure or interfere 
with the wiew along the railroad, or 
that may prevent the hearing, by 
those approaching the crossing, of the 
sound of the coming train, or of the 
whistle or bell upon the engine, or if 


a train is being run at a high rate of 


speed, these facts, or either of them, 
may require the exercise of greater 
precautions on part of the railway 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1823-1825] 


particularly where the railroad company has itself 
caused or permitted the obstructions,°? and this is 
so, although their construction may have been law- 
ful and authorized®* and although there may be no 
negligence in the fact of permitting them.** 
is, however, authority to the effect that only where 
such obstructions have been caused or continued by 
a railroad company is it proper to consider them 
with reference to the precautions necessary to be 
exercised by the company,°® but generally no such 
limitation is made®® and regard is had to vegetation 
and other obstructions near the right of way at the 
erossing,®’ as well as to curves,°® cuts,>® embank- 
ments,°® and buildings*? of the railroad company 
Although there is authority 
holding that the mere temporary presence of a train 
or cars near a crossing is not such a circumstance 


on its right of way. 


company in giving warning of the ap- 
proach of the train than would be re- 
‘quired in the absence of such circum- 


stances.” Morris vy. Chicago, etc., R. 
Co., 26 Fed. 22, 24. 
[al Smoke from another train 


passing near by. Heaney v. Long Is- 
land R. Co., 9 NYSt 707 [rev on other 
grounds 112 N. Y. 122, 19 NE 422]. 

52. U. S.—Pennsylvania R. Co. v. 
Moffitt, 1 F. (2d) 276 

Ind.—Virgin v. Lake Erie, etc., R. 
Co., 55 Ind. A. 216, 101 NE 500. 

Iowa.—Funston v. Chicago, etc., R. 
Co., 61 Iowa 452, 16 NW 518. 

Kan.—Chicago, etc., R. Co. v. Hinds, 
56 Kan. 758, 44 P 993. 

La.—Wyatt v. Yazoo, etc. R. Co., 
{A.) 127 S 479. 

Mich..—Guggenheim vy. Lake Shore, 
etc., R. Co., 66 Mich. 150, 33 NW 161. 

N. C.—Perry v. Norfolk Southern R. 
Co., 180 N. C. 290, 104 SE 673; Hinkle 
VeenIenmond, ete, ko Co. 109 ING, 
472, 13 SE 884, 26, AmSR 581. 

Oh.—Hine v. Erie R. Co., 27 Oh, Cir. 
Cr 15a. 

Tex.—International, etc., R. Co. v. 
Knight, (Civ. A.) 45 SW 167 [rev on 
other grounds 91 Tex. 660, 45 SW 556]. 

53. Louisville, ete., R. Co. v. Lock- 
er, 182 Ky. 578, 206 SW 780; Interna- 
tional, etc., R. Co. v. Knight, (Civ. A.) 
45 SW 167 [rev on other grounds 91 
Tex. 660. 45 SW 556]. 

54. Pennsylvania R. Co. v. Moffitt, 
$e. (2d) 276. 

55. Swenson v. Delaware, etc., R. 
‘Co., 99 N. J. L. 403, 123 A 709; Ross v. 
Director Gen. of Railroads, 94 N. J. L. 
295,110 A 705; New York, etc., R. Co. 
v. Kistler, 66 Oh. St. 326, 64 NE 130. 

56. See cases infra note 57; and 
‘supra note 51. 

“The greater the circumstances of 
difficulty in avoiding ‘the train, in 
hearing its signals, in seeing its ap- 
proach (howsoever they arise), the 
greater caution is devolved upon the 
railroad company in making that ap- 
proach.” Grippen v. New York Cent. 
R. Co., 40 N. Y. 34, 45. 

57. U. S.—Hines v. Hoover, 271 
Fed. 645; Northern Pac. R. Co. v. 
Spike, 121 Fed. 44, 57 CCA 384. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Ill.— Chicago, ete., R. Co. v. Sand- 
ers, 154 Tl]. 531, 39 NE 481 [aff 55 Ill. 
A. 87]; Peoria, ete., R. Co. v. Siltman, 
88 Til. 529; Coyne v. Cleveland. etc., 
R. Co., 208 Ill. A. 425. 

Iowa.—Freidli v. Davenport, etc., 
Rao, 180 Towa 88, 161. NW 678; 
Wilson v. Chicago, ete., R. Co., 161 
Iowa 191, 142 NW 54. 

Ky.—Louisville, etce., R. Co. v. Lock- 
er, 182 Ky. 578, 206 SW 780. 

Me. —Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261. 

Mo. —Connole vy. Illinois Cent. R. 
‘o., (A:) 21 SW (2d) :907. 

Tex.—Missouri Pac. R. Co. v. Lee, 
70 Tex. 496, 7 SW 857; Chicago, ete., 
R. Co: v. Steele, (Civ. A.) 264 SW 503; 
Houston, ete., R. Co. v. Poras, (Civ. 
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There 


Ordinances. 


A.) 29 SW 945. 

Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SH 155. 

Wis.—HBilert v. Green Bay, etc.,-R. 
Co., 48 Wis. 606, 4 NW 769. 

Eng. —Jenner v. South-Eastern R. 
Co., 105 LA) Rep. N.S. 1381. 

[a] Topography of vicinity.— 
Northern Pac. R. Co. v. Spike, 121 Fed. 
44, 57 CCA 384; Missouri Pac. 
v. ‘Moffatt, 56 Kan. 667, 44 P 607; 
sall v. Chesapeake, ete., R. Co., 
Ky. 659, 203: SW 551: Missouri, etc., Lats 
Co. v. Stanton, 78 Okl. 167, 189 P 753. 

{b] In Alabama this rule is limit- 
ed to weeds, brush, and other obstruc- 
tions at the crossing of public high- 
ways and does not extend to private 
farm crossings. Atlantic Coast Line 
Pie v. Carter, 214 Ala. 252, 107 S 

18. 

58. TIowa.—Wilson v. Chicago, etc., 
R. Co., 161 Iowa 191, 142 NW 54. 

Ky.—Louisville, etc., R. Co. v. Mc- 
Nary, 128 Ky. 408, 108 SW 898, 32 KyL 
1266, 129 AmSR 308, 17 LRANS 224. 

Mo.—Connole v. Illinois Cent. R. 
Co., (A.) 21 SW (2d) 907; Turney v. 
United R. Co., 155 Mo. A. 513, 135 SW 


Y.—-Grippen v. New York Cent. 
jee cas 40 N. Y. 34. 

N. C.—Jackson v. Atlantic Coast 
Line R. Co., 181 N. C. 153, 106 SE 495; 
oye ie Richmond, etc., Rez Ca:, 109 

C. 472, 18 SE 884, 26 AmSR 581. 

aes —Bitner v. Utah Cent. R. Co., 
4 Utah 502, 11 P 620. 

Eng.—Jenner v. South- reser. TRY, 
Cosehibelich. Rep. Ne Ss £3 

59. U. S.—Northern ae R. Co. v. 
Spike, 121 Fed. 44, 57 CCA 384; Chesa- 
peake, etce., R. Co. v. Steele, 84 Fed. 
93, 29 CCA 81. 

Iowa.—Wilson v. Chicago, ete., R. 
Co., 161 Iowa 191, 142 NW 54. 

Ky '—Louisville, etc., R. Co. v..Me- 
Nary, 128 Ky. 408, 108 SW 898, 32 KyL 
1266, 129 AmSR 308, 17 LRANS 224. 

N. C.—Jackson v. Atlantic Coast 
Line R. Co., 181 N. C. 153, 106 SH 495; 
Hinkle v. Richmond, ete. Rs €o., 109 
N. i 472. 13 SE 884, 26 AmSR 581. 

Tex.—Chicago, ete., R. Co. v. Steele, 
(Civ. A.) 264 SW 503. 

60. Fla.—Atlantic Coast Line R: 
Co. v. Watkins, 97 Fla. 350, 121 S 95. 

Jowa.—Freidli v. Davenport, etc., 
R. Co., 180 Iowa 387, 161 NW 678; 
Wilson v. Chicago, etc., R. Co., 161 
Iowa 191, 142 NW 54. 

Mo.—Connole v. Illinois Cent. R. 
Co., (A.), 21 SW (2d) 907. 

N. C.—Jackson v. Atlantic Coast 
Line R. Co., 181 N. C. 158, 106 SE 495; 
Hinkle v. Richmond, etc., R. Co., 109 
NM. C. 472, 18 SE 884, 26 AmSR 581. 

Tex.—Chicago, etc., R. Co. v. Steele, 
(Civ. A.) 264 SW 5038. 

Wis.—Roberts v. Chicago, 
Co., 35 Wis. ‘679. 

61. Atlantic Coast BRine R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95; Grip- 
pen v. New York Cent. R. Co., 40 N. 
Y. 34; Costin v. Tidewater Power Co., 
181 N. C. 196, 106 SEH 508; Lehigh Val- 


ete., R. 
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as to impose any extra diligence with regard to 
warnings or signals of approach, on a railroad,®? 
the weight of authority is to the contrary.** 
been held that in determining as to the adequacy of 
signals as a warning, obstructions to hearing only 
ean be considered.®* 

[§ 1824] b. Atmospheric Conditions. 
authority to the effect that in determining what con- 
stitutes reasonable warning of approach, atmos- 
pherie conditions prevailing at the time and place 
of the accident,®° as for example, wind®® and fog,®* 
shall not be considered, but these matters are treat- 
ed as proper for consideration®® in a larger number 
of jurisdictions, as is darkness.*%® 

[§ 1825] 6. Effect of Violations of Statutes or 
Statutory provisions requiring railroad 
companies to give signals of the approach of their 


It has 


There is 


Ley ee v. Brandtmaier, 113 Pa. 610, 
62. Tessmer v. New York, etc., R. 
Co., 72 Conn. 208, 44 A 38; Louisville, 
ete, Re Cow. Locker, 182 Ky. 578, 206 
SW 780; Soa v. Delaware, ’etc., 
COs, OOn Nic Jet: 403, 123 A 709. 
63. 'U. S.—Thomas’ vy. Delaware, 
ghee, R. Co., 8 Fed. 729, 19 Blatchf. 


Fla.—Atlantic Coast tee R. Co. v. 
Watkins, 97 Fla. 350, 121 S 9 

La.—Nash v. Louisiana ER. “ete., Co., 
153 La, 410, 96 S 14 

Mich. —Guggenheim v. Lake Shore, 
etc., R. Co., 66 Mich. 150, 38 NW 161. 

N. Y.—Beisiegel v. New York Cent. 
Ri Co, 34 N. Y. 622) 90) Amp v4 ier 
HowPr 181 [rev 33 Barb. 429]. 

N. C.—Blum v. Southern R. Co., 187 
N. C. 640, 122 SE 562; Hinkle v. Rich- 
mond, etc., R. Co., 109 N. C. 472, 13 SH 
884, 26 AmSR 581. 

_Ont.—Montreal Trust Co. v. 
dian Pac. R. Co., [1927] 4 DomLR 
S73, 6h Ont ohn 237. 

64. Pennsylvania R. Co. v. Stega- 
man, 22 F. (2d) 69; Hotmer v. South- 


Cana- 


coy Pac. R. Coy 101 Cal. . 218, 281 P 
65. Pennsylvania R. Co. v. Stega- 


man, 22 F. (2d) 69; Hoffman v. South- 
ern; Pac, Ri'Co., 101.CGal. Ar 2Use2siee 
681; Tessmer v. New York, etc., R. 
Co., 72 Conn, 208, 44 A 38; New York, 
etc., PR COl Ve Leaman, 54'N. L. 202, 
23 A 691. 

66. Pennsylvania R. Co. v. Stega- 
man, 22 F. (2d) 69; Tessmer v. New 
aon etc., R. Co., 72 Conn. 208, 44 A 


67. Pennsylvania R. Co. v. Stega- 
man, 22 F. (2d) 69; Hoffman v. South- 
ern Pac. Co., 101 Cal. A. 218, 281 P 681. 

68. U. S.—Continental Impr. Co. v. 
Stead, 95 U. S. 161, 24 L. ed.» 403; 
Rothe v. Pennsylvania Co., 195 Fed. 
21, 114 CCA 627 

‘Ariz.—Davis v. Boggs, 22 Ariz. 497, 
199 P 116. 

Ind.—Ohio, etec., R. Co. v. McDaneld, 
Bi ind “AS 108, 31 NE tah 

Kan. —Chicago, etc., R. Co. v. Hinds, 
56 Kan. .758, 44 P 993. 

Ky.—Pittsburg, ete., R. Co. v. Aus- 
tin, 141 Ky.°722, 133 SW 780;: Louis- 
ville, etc., R. Co. v. Ueltschi, 97 SW 
14, 29 KyL 1136. 

Mich.—Gorton v. Harmon, 152 Mich, 
473, 116 NW 448, 15 AnnCas 461. 

Mo.—Connole_ v. ee Cent. R. 
Co., (A.) 21 SW (2d) 9 
- N. Y.—Grippen v. Nae: York Cent. 
mR. Co,, 40) Ne .¥. 138405 3 

Tex.—Missouri Pac. R. Co. v. Lee, 70 
Tex. 496, 7 SW 857. 

fa] Dust storm.—Pittsburg, etc., 
R. Co. v. Austin, 141 Ky. 722, 133 SW 
780. 

[b] Stormy condition of weather. 
—Louisville, ete., R. Co. v. Ueltschi, 
97 SW 14, 29 Kyl 1136. 

69. Ohio, ete., R. Co. v. McDaneld, 
5 Ind. A. 108, 31 NE 836; Grippen v. 
New York Cent. R. Co., 40 N. Y. 34; 
Ft. Worth, ete., R. Co. v. Houston, 
(Tex. Civ. A.).185 SW: 919. 
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trains to crossings and prescribing the conditions 
for giving them and their character are mandatory,"° 
and the substitution of other signals or warnings 
of approach for those required by statute or ordi- 
nance,’ or the giving of the prescribed signals at 
times and for distances different than those demand- 
ed,72 does not avoid the effect of the omission of 
but there is no require- 


the regulation signals;** 
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ment that such signal shall be heard,** or that it be 


to perform the other necessary serv- ] tion need be taken at such place. 


70. Ga.—Lime-Cola Bottling Co. v. 
Atlanta, etc., R. Co., 34 Ga. A. 103, 128 
SE 226. 

Ill.—_Baltimore, ete., R. Co. v. Wet- 
more, 65 Ill. A. 292. 

Ind.—Pittsburgh, ete., Rie UeGossevs 
Lambert, 79 Ind. A. 133, 137 NE 560. 

Ky.— Louisville, ete., R. Co. v. Uelt- 
schi, 97 SW 14, 29 KyL 1136; Nash- 
wallen ces kts Go. v. Higgins, 92 SW 
549, 29 KyL 89. 

Miss. ee Cults etc., R. Co. v. Simmons, 
'-150 Miss. 506, 117 S 345; Columbus, 

etc., R. Co. v. Duease, 142 Miss. 713, 
£03 S215. 

S. C.—Glenn v. Southern R. Co., 145 
S.C. 41, 142 SE 801. 

Tenn.—Steele v. Louisville, ete., R. 
Co., 154 Tenn 208, 285 SW 582; Ten- 
nessee Cent. R. Co. v. Vanhoy, 143 
‘Tenn. 312, 226 SW 225. 

Tex.—Hawkins v. Missouri, ete., R. 
Co., 36 Tex. Civ. A. 633, 83 Sw 52. 

Va.— Gregory v. Seaboard Air Line 
R. Co., 142 Va. 750, 128 SH 272; Nor- 
folk, etc., R. Co. v. Simmons, 127 Va. 
419, 103 SE 609; Shiveley v. Norfolk, 
ete., R. Co., 125 Va. 384, 99 SE 650. 

Ont.—Mitchell v. Grand Trunk R. 
Co., 22 DomLR 804, 18 CanRCas 188 
[aff 8 OntWN 300]. 

“It must be complied with at all 
times and under all circumstances, in 
the nighttime as well as in the day- 
time, in fair weather and in inclement 
weather.” Louisville, ete., R. Co. v. 
Ueltschi, 97 SW 14, 17, 29 KyL 1136. 

“The statute is mandatory and ar- 
bitrary. It must be done without re- 
gard to appearances of safety. 

The rule of the statute is imperative 
and arbitrary.’ Columbus, etce., i 
ea Duease, ,142 Miss. 713, 734, 108 

“The duty is plain and absolute; 
the company which violates it, does so 
at its peril.” Ernst v. Hudson River 
BC, 85 Ns Y.79;: 85, 190, AD) 761,33 
AbbPrNS 82, 32 HowPr 61. 

[a] Engaging in other duties.— 
The fact that the engineer was en- 
gaged in performing other duties rel- 
ative to operation while approaching 
a crossing and for this reason failed 
to give the signal required by statute 
is no excuse for their omission unless 
the necessity for so doing on his part 
arises from a sudden and unexpected 
emergency. Petrie v. Columbia, etc., 
PER COnN 29'S, Ce 0d ee Ds 


[b] Right of trainmen to assume 


that one in apparent possession of his’ 


faculties will not go upon the track 
in front of an advancing train does 
not relieve them of the duty of giving 
reasonable notice by signals of the 
train’s approach to the crossing, 
Chisolm v. Seaboard Air Line R. Co., 


121 S. C. 394, 114 SE 500. 
[ec] Conjecture of possibility that 


plaintiff may not have heard the ring- 
ing of the bell, at a crossing for which 
its use was required, by reason of.the 
noise and confusion there does not ex- 
cuse its omission. Lamb v. Missouri 
Pac. R. Co., 147 Mo. 171, 48 SW 659, 51 
SW 81. 

{[d] However intensely rural the 
locality, the duty to give the signals 
required by statute must be complied 
with. St. Louis, etc., R. Co. v. Price, 
(Tex. Civ. A.) 244 SW 642 [aff 
(Commn. A.) 269 SW 422]. 

{e] Failure to have sufficient num- 
ber of servants to give the signals re- 
quired by statute of a train approach- 
ing a crossing, and at the same time 


ices in running the train, does not ex- 
cuse the railroad for the omission of 
such signals. Petrie v. Columbia, etc., 

PCO; 29 SuiCs 3034 TSE 2515. 

Lf] It is no excuse for omission 
of the signal required by statute that 
(1) a signal of the same kind is given 
at a point considerably closer to the 
crossing (Petty v. Hannibal, ete., R. 
Co., 88 Mo. 306; Evans v. Concord R. 
Corp., 66 N. H. 194, 21 A 105), (2) or 
that a railroad has failed to comply 
with the statute on a previous occa- 
sion or on previous occasions (Evans 
v. Concord R. Corp., supra; Cordell v. 
New York Cent., ete., R. Co., 6 Hun 
466 [rev on other grounds 64 N. Y. 
535]), (3) or that travellers can in- 
form themselves by other means of 
the approach of trains (Chicago, etc., 
R. Co. v. Triplett, 38 Ill. 482), (4) or 
that other methods, at least such as 
are less effective than gates or flag- 
men, have been adopted of warning 
travelers (Cincinnati, ete., R. Co. v. 
Champ, 104 SW 988, 81 KyL 1054). 
(5) The fact that crossings are pro- 
tected by gates or a flagman does not 
relieve those in charge of a train of 
the duty to give statutory signals 
where they are required to be given 
under the statute. Cross v. Illinois 
Cent. R. Co., 110 SW 290, 33 KyL 432. 

71. Ark.—St. Louis-San Francisco 
ey Co. v. Adams, 163 Ark. 429, 223 SW 


Cal.—Johnson v. Southern Pac. Co., 
(A.) 288 P 81 

Til.—Follett v. Illinois Cent. R. Co, 
200 Ill, A. 489. 

Ind.—Union Tract. Co. v. Haworth, 
187 Ind. 451, 115 NE 753; Pittsburgh, 
ete. RR, -Co. Vv, (Bunton, 139. Ina. y35i7, 
37 NE 150, 38 NE, 594; Lake Shore, 
etc., R. Co. v. Myers, 52 Ind. A. 59, 
NE 654, 100 NE 313. 

Ky. — Louisville, CUCL evs Co. 
Jameson, 214 Ky. 552, 383 SW 1026; 
Chesapeake, etec., R. Co. v. Stone, 200 
Ky. 502, 255 Sw 134. 

Mo.—Underwood v. St. Louis, ete., 
R. Co.,.190 Mo, A. 407, 177 SW 724, 

N. Y.—Havens v. Erie R. Co., 538 
Barb. 328 [rev on other grounds 41 
N. Y. 296]. 

Va.—Gregory v. Seaboard Air Line 
R. Co., 142 Va. 750, 128 SE 272; Nor- 
folk, ete., R. Co. v. Simmons, 127 Va. 
419, 103 SE 609; Simons v. Southern 
R. Co., 96 Va, 152, 31 SH 7; Atlantic, 
etc., R. Co. v. Reiger, 95 Va. 418, 28 
SE 590. 

Ont.—Mitchell v. Grand Trunk R. 
Co., 22 DomLR 804, 18 CanRCas 188 
[aff 8 OntWN 300]. 

[a] Establishment of gates, flag- 
men, or other warning devices at a 
crossing does not do away with the 
duty to give signals of approach from 
the train as it approaches a crossing. 
Johnson v. Southern Pac. R. Co., (Cal. 
A.) 288 P 81; Chicago, etc., R. Co. v. 
Urbaniac, 106 Ill. A. 325; Lake Shore, 
etc., R: Co. v. Myers, 52 Ind. A, 59, 98 
NE 654, 100 NE 313; Louisville, ete., 
R. Co. v. Jameson, 214 Ky. 552, 283 Sw 
1026; Chesapeake, etc., R. Co. Vv. Stone, 
200 Ky. 502, 255 SW 134. 

[b] Erection and maintenance of 
gates, bells, etc., at crossings and the 
keeping of them in good working or- 
der, while not dispensing with the 
usual and prescribed signals, will nev- 
ertheless render it improper to treat 
a crossing so guarded as extrahazard- 
ous, and no other additional precau- 


guarantee the safety of persons at crossings. 
the great weight of authority, a failure to observe 
the requirements of such statutes concerning signals 
is negligence as a matter of law’® as to all those 
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effective,*® or that it shall be done in a manner cal- 
culated to warn of the approach of a train,*® or that 
it amount to reasonable notice,"? since a railroad is 
not required to give such signals as shall absolutely 


g,78 


By 


Louisville, ete., R. Co. v. Adams, 205 
Ky. 203, 265 SW 623. 

72. St. Louis-San Francisco R. Co. 
v. Adams, 163 Ark. 429, 223 SW 26; 
Wabash R. Co. v. MeNown, 53 Ind. A. 
116, 99 NE 126, 100 NE 3838; Sing v. 
St. Louis- San Francisco R. Co., (Mo.) 
30 SW (2d) 37; Underwood v. West, 
(Mo. A.) 187 Sw 84; Glenn v. South- 
ern R. Co., 145 S. C. 41, 142 SE 801. 

{a] Application.—A statute re- 
quired the blowing of a whistle at a 
specified distance from crossings and 
the ringing of the bell thereafter un- 
til they were passed; those in charge 
of a train approaching a crossing hav- 
ing blown the whistle at the proper 
distance but having neglected to ring 
the bell, the railroad was liable to one 
injured on the crossing by the train. 
St. Louis-San Francisco R. Co. v. Ad- 
ams, 144 Ark. 609, 223 SW 26. 

{b] Ringing bell for considerable 
distance as required by statute, but 
ceasing to do so before reaching the 
point fixed by the statute, does not 
amount to a sufficient warning. Un- 
derwood v. West, (Mo. A.) eat SW al 

73. Chesapeake, etc., Co 
Stone, 200 Ky. 502, 507, ans SW ‘134. 

“The company may adopt addition- 
al precautionary signals, indeed such 
are necessary in certain places, but 
when adopted they are supplemental 
and not substitutional, and will not 
relieve the company from giving the 
statutory signals, and a failure in 
this respect will be negligence on its 
part, though if the traveler is warned 
by other signals such notice, if dis- 
regarded, may convict him of contrib- 
utory negligence.” Chesapeake, etce., 
R. Co. v. Stone, supra. 

“The benefit which can be claimed 
by the company from having given 
some other warning signal than that 

» prescribed is not the absolu- 
tion from the consequences of its own 
negligence, but merely the imputation 
of contributory negligence to the 
plaintiff as being partly responsible 
for his own injury. Norfolk, ‘ete., R. 
Serene Simmons, 127 Va. 419, 425, 103 

74. eenicnee etc., R. Co. v. Dough- 
erty, “110 Di 620 [rev 14 Ill. A. 196]; 
Dyer v.: Erie, Re iGo. TING PY 72918. 
Missouri, ete., R. Co. v. Stanton, 78 
Okl. 167, 189 P 758; Grand Trunk R. 
Coe Ve McAlpine, [1913] A.C, 838, 13 
DomLR 618, 13 EastLR 187. 

75. Elberton, ete.) RK. Co. ¥ Thorn= 
ton, 32 Ga. A. 359, 122 SE 795; Lou- 
isville, etc., R. Co. v. Jameson, 214 
Ky. 552, 283 SW 1026. 

76. Chicago, ete.,*R. Co. vy. Dough- 
erty, L1L0°L1L, 622 [rev 14 Ill. A. 196]; 
Peoria, etc., R. Co. v. Siltman, 67 Ill. 
(C5 Toledo, OtC.;!" EH. NCOs uve Cline, 31 
cone A. 862 [rev on other grounds 135 
Ill. 41, 25 NE 846]. 


17.12 Toledo, sete. RR. 1Cow yy, "Cling; 
sear 41, 25 NE 846 [rev <81 Til, vA; 
78. . Chicago, ete., R. Co. v. Dough- 


erty, 110 Ill. 521 [rev 14 Ill. A. 196]; 
Louisville, ete., R. Co. v. Johnson, 214 
Ky: 189, 282 ‘SW 1087; Piersall v. 
Chesapeake, ete., R. Co., 180 Ky. 659, 
203 SW 551; Missouri, ete., R. Co. v. 
Stanton, 78 ‘OKI. LT, £18 90P 753° i Dus 
bois Garage, Ine. v. Hines, 3 Pa. Dist. 
& Co. 253. 

79. U. S.—Lehigh Valley R. Co. v. 
Kilmer, 231 Fed. 628, 145 CCA 514 
[certiorari den 242 U. S. 627 mem, 37 
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designed to be protected by such statute,®® at least 
where there is nothing in the statute expressly pro- 
viding that compliance therewith shall be sufficient 


SCt 13 mem, 61 L. ed. 535 mem]; 
Rothe vy. Pennsylvania R. Co., 195 Fed. 
21, 114 CCA 627; Brie R. Co. v. Wein- 
stein, 166 Fed. 271, 92 CCA 189; Chi- 
cago, ete., R. Co. v. Sharp, 63 Fed. 532, 
11 CCA 337; Lapsley v. Union Pac. 
R. Co., 50 Fed. 172 [aff 51 Fed. 174]. 

Ala.—Central of Georgia R. Co. v. 
Pope, 127 S 835; Saxon v. Central of 
Georgia R. Co., 192 Ala. 434, 68 S 313; 
Nashville, etc., R. Co. v. Vincent, 190 
Ala. 91, 66 S 697; Louisville, etc., R. 
Co. v. Loyd, 186 Ala. 119, 65 S 153; 
Southern R. Co. v. Crawford, 164 Ala, 
178, 51 S 340; East Tennessee, etc., 
R. Co. v. Deaver, 79 Ala. 216. 

Ariz.—Davis v. Boggs, 22 Ariz. 497, 
199 P 116; Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148, 185 P 938. 

Ark.—Kansas City Southern R. Co. 
v. Drew, 103 Ark. 374, 147 SW 50; 
Ft. Smith, etc., R. Co. v. Messek, 96 
Ark. 248, 131 SW 686, 966. But see 
Hiatt v. St. Louis-San Francisco R. 
Co., 308 Mo. 77, 271 SW 806 (announc- 
ing that the Arkansas court has held 
that failure to observe the statutory 
requirements raises a presumption of 
negligence, and that it is then for the 
railroad to show that it was not neg- 
ligent in their omission). 

Cal.—Eaton v. Southern Pac. Co., 
22 Cal. A. 461, 134 P 801. 

Del.—Trimble vy. Philadelphia, etc., 
Re /Co.,. 27 Del, 519, 89. A. 370. 

Ga.—Louisville, ete, R. Co. wv. 
Hames, 135 Ga. 67, 68 SE 805; South- 
ern R. Co. v. Combs, 124 Ga. 1004, 53 
SE 508; Central of Georgia R. Co. v. 
Bond, 114 Ga. 913, 41 SE 70; Bruns- 
wick, etc., R. Co. v. Hoover, 74 Ga. 
426; Atlanta, ete., R. Co. v. Wyly, 65 
Ga. 120; Lime-Cola Bottling Co. v. 
Atlanta, ete., R. Co., 34 Ga. A. 103, 
128 SE 226; Bugg v. Cook, 32 Ga. A. 
116, 122 SE 714; Davis v. Whitcomb, 
30 Ga. A. 497, 118 SE 488; Dozier v. 
Central of Georgia R. Co., 12 Ga. A. 
753, 78 SE 469. 

Ida.—Kerby v. Oregon Short Line 
R. Co., 45 Ida. 636, 264 P 377; Smith 
v. Oregon Short Line R. Co., 32 Ida. 
695, 187 P 539; Graves v. Northern 
Pace. R. Co. 30: Ida. 542, 166 P 571. 

Ind.—New. York, ete.,. R. Co. v: 
Hirst Trust, vetc, \ Bank, 198 >) Ind. 
S765) Loa NE Tol; -Pittsburgh, ‘ete; mm. 
Co. v. Terrell, 177 Ind. 447, 95 NE 
1109, 42 LRANS 367; Greenawaldt v. 
Lake Shore, etc., R. Co., 165 Ind. 219, 
74 NE 1081, 73 NE 910; Baltimore, 
etc., R. Co. v. Conoyer, 149 Ind. 524, 
48 NE 352, 49 NE 452; Baltimore, 
etc., R. Co. v. Walborn, 127 Ind. 142, 
296 NH 207; Cineinnati, etc., R. Co. v. 
Butler, 103 Ind. 31, 2 NE 138; Chica- 
go, etc., R. Co. v. Boggs, 101 Ind. 522, 

51 AmR 761; Pittsburgh, etc., R. Co. 
vy. Martin, 82 Ind. 476; Pittsburg, 
etc., R. Co. v. Rushton, (A.) 148 NE 
837; Chicago, ete., R. Co. v. Ackman, 
80 Ind. A. 169, 1383 NE 164; Lake Hrie, 
ete., R. Co. v. Howarth, 73 Irid. A. 454, 
124 NE 687, 127 NE 804; Chicago, etc., 
R. Co. v. Biddinge., 63 Ind. A. 30, 113 
NE 1027, 61 Ind. A. 419, 109 NE 953; 
Pittsburgh, ete., R. Co. v. Macy, 59 
Ind. A. 125, 107 NH 486; Wabash R. 
Co. v. McNown, 53 Ind. A. 116, 99 NE 
126, 100 NE 383; Lake Shore, etc., R. 
Co. v. Myers, 52 Ind. A. 59, 98 NE 654, 
100 NE 313; Chicago, etc., R. Co. v. 
Coon, 48 Ind. A. 675, 93 NE 561, 95 NE 
596; Toledo, etc., R. Co. v. Lander, 
48 Ind. A. 56, 95 NE 319; New York, 
etc., R. Co. v. Robbins, 38 Ind. A. 172, 
76 NE 804; Evansville, etc., R. Co. 
vy. Clements, 32 Ind. A. 659, 70 NE 
554; Gincinnati,~.etes) "Re “Co. x. 
Grames, 8 Ind. A. 112, 34 NE 613, 37 
NE 421; Ohio, etc., R. Co. v. McDan- 
eld, 5 Ind. A. 108, 31 NE 836. 
 Towa.—Bruggeman v. Illinois Cent. 
R. Co., 147 Iowa 187, 123 NW 1007, 
AnnCasi912B 876. 

Kan.-Missouri Pac: R. Co.” v. 
Pierce, 33 Kan. 61, 5 P 378. 
Ky.—Chesapeake, etc. R. Co. v. 
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Stone, 200 Ky. 502, 255 SW 134; Da- 
vis v. Davis, 195 Ky. 522, 242 SW 870; 
Louisville, etec., R. Co. v. Joshlin, 110 
SW 382, 33 KyL 513; Cincinnati, etc., 
yee v. Champ, 104 SW 988, 31 KyL 

La.—Guillot v. Texas, ete., R. Co., 8 
La, A. 143, 

Minn.—Libaire v. Minneapolis, etc., 
R. Co., 113 Minn. 517, 130 NW 8. 

Miss.—Gulf, etc., R. Co. v. Seymour, 
148 Miss. 456, 114 S 35. 

Mo.—Sing v. St. Louis-San Fran- 
cisco R. Co., 80 SW (2d) 37; Peppers 
v. St. Louis-San Francisco R. Co., 316 
Mo. 1104, 295 SW 757; Crumpley v. 
Hannibal, ete., R. Co., 98 Mo. 34, 11 
SW 244; Hucksholdv. St. Louis, etc., 
R. Co., 90 Mo. 548, 2 SW 794; Petty v. 
Hannibal, ete., R. Co., 88 Mo. 306; 
Gillaspie v. Louisiana, ete., R. Co., 
(A.) 260 SW 547; Underwood v. West, 
(A.) 187 SW 84; Fagg v. Missouri, 
etc., R. Co., 185 Mo. A. 79, 170° SW 
912; Dudley v. Wabash R. Co., 167 
Mo. A. 647, 150 SW -737; Brown v. 
Kansas City, etce., R. Co., 166 Mo. A. 
255, 148 SW 457; Weinstein v. Toledo, 


etc., R. Co., 128 Mo. A. 224, 106 SW 
1125; McNown v. Wabash R. Co., 55 
Mo. A. 585 


Co., 75 Mont. 384, 243 P1089; Sprague 
vy. Northern Pac. R. Co., 40 Mont. 481, 
107 P 412; Hunter v. Montana Cent. 
Ri Co., 22) Mont. 526, 67 P 140: 

N. Y¥.—Sherry v. New York Cent., 
etc., R. Co., 104 N. Y. 652 mem, 10 NE 
128, 1 Silv. A. 319; Cordell v. New 
York Cent., etc., R. Co., 64 N.Y. 535 
[rev 6 Hun 461]; Gorton v. Erie R. 
Co., 45 N. Y. 660; Hrnst v. Hudson 
River R. Co., 39 N. Y. 61, 100 AmD 
405, 6 Transcr. A. 35, 36 HowPr 84; 
Renwick v. New York Cent. R.. Co., 
36 IN. oye, Lote. ‘Tramscr., A, 46,34 
HowPr 91; Cummings v. Brooklyn 
City R. Co., 38 Hun 362 [rev on other 
grounds. 109 N. Y...95,. 16 IN#. 65, 21 
AbbNCas 1]. But see O’Mara v. Hud- 
son River R. Co., 38 N. Y. 445, 98 AmD 
61; McSorley v. New York Cent., etc., 
R. Co., 60 App. Div. 267, 70 NYS 10 
(both holding that such omission is 
evidence of negligence). 

Oh.—Pennsylvania R. Co. v. Rusy- 
nik, 117_Oh. St 530, 159 NE, 826, 56 
ALR 528. 

Okl.—Missouri, ete., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 P 753. 

S. C.—Glenn v. Southern R. Co.,, 
145 S.:C. 41, 142 SE 801; Miller v. 
Atlantic Coast Line R. Co., 140 S. C. 
123, 138 SE 675 [certiorari den sub 
nom. Camp Mfg. Co. v. Miller, 275 U. 
S. 556 mem, 48 SCt 117-mem, 72 L. ed. 
424 mem]; Timmons vy. Southern R. 
Co., 1388 S. C. 82, 186 SE 27; Sauls v. 
Atlantic Coast Line R. Co., 129 S. C. 
427, 125 SE 34; Strom v. Payne, 119 
Si5Cu 51; 111 SE 7983 Wideman, «v. 
Hines, 117 S. C..516, 109 SE 123;- Cal- 
lison y. Charleston, etc., R. Co., 106 S. 
C. 123, 90 SE 260; Sanders v. South- 
ern R. Co. Carolina Div., 97 S. C. 423, 
81 SE 786; Dyson v. Southern R. Co., 
83 S. C. 354, 65 SE 344; Mercer v. 
Southern R. Co., 66 S. C. 246, 44 SH 
750; Davis v. Atlanta, etc., R. Co., 63 
S. C. 370, 577, 41 SH 468, 892; Bowen 
v. Southern R. Co., 58 S. C. 222, 36 SH 
590; Strother v. South Carolina, etc., 
R. Go., 47 S. C. 375, 25 SH 272; Petrie 
v. Columbia, etc., R. Co., 29 S. C. 303, 
7 SE 515. 

S. D.—Merrill v. Minneapolis, etc., 
RE Oo%NsT IS Dowd, 22:9 IN W468: 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 143 Tenn. 312, 226 SW 225; 
Louisville, ete., R. Co. v. Gardner, 1 
Lea 688. } 

Tex.—Houston, etc., R. Co. v. Wil- 
son, 60 Tex. 142 [cit 2-Tex. A. Civ. 
Cas. § 205]; Houston, etc., R. Co. v: 
Sherman, (Civ. A.) 10 SW (2d) 243; 
Galveston, etc., R. Co. v. Streich, (Civ. 
A.) 281 SW 295; Hines v, Foreman, 
(Civ. A.) 229 SW 630 [rev on other 
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to relieve the company from responsibility,*! and 
likewise that violation of ordinances respecting sig- 
nals is negligence in law. 


Similarly, it is negli- 


grounds (Commn. A.) 243 SW 479]; 
Texas, ete. R. Co. v. Hemphill, 58 
Tex, Civ. A. 232, 125 SW 340; Galves- 
ton, ete., R. Co. v. Vollrath, 40 Tex. 
Civ. A. 46, 89 SW 279; McKerley v. 
Red River, etc., R. Co., (Civ. A.) 85 
SW 499 [application for writ of error 
dism 99 Tex. 16, 86 SW 921]; Mis- 
souri, etc., R. Co. vy. Brantley, 26 Tex. 
Civ. A. 11, 62 SW 94; Houston, etc., 
R. Co. v. Rogers, 15 Tex. Civ, A. 1680; 
89 SW. 1112;.' Texas, \ ete.) R. Co.~ wv 
Nelson, 9 Tex. Civ. A. 156, 29 SW 78; 
Texas, etc., R. Co. v. Howard, 2 Tex. 
Unrep. Cas. 429. But see Calhoun v. 
Gulf, etc., R. Co., 84 Tex. 226, 19 SW 
341 (holding that it would be improp~ 
er for the court to charge on the effect 
of noncompliance with the statutory 
duty to give signals, since that would 
be a charge on the evidence); Gulf, 
ete., R. Co. v. Breitling, 12 SW 1121 
(holding that failure to comply with 
the statutory regulations on signaling 
is prima _ facie evidence of negli- 
gence); Chicago, etc., R. Co. v. Stock- 
ley, (Civ. A.) 214 SW 716 (holding 
that an instruction that violation of 
the statute, with reference to signals 
for crossings, is negligence per Se, is 
erroneous). 

Va.—Norfolk, ete., R. Co. v. Mace, 
151 Va. 458, 145 SE 362; Shiveley v. 
Norfolk, etc., R. Co., 125 Va. 384, 99 
SE_650; Simons v. Southern R. Co., 
96 Va. 152, 31 SH 7; Atlantic, ete. R. 
Co. v. Reiger, 95 Va. 418, 28.SE 590. 

W. Va.—Krodel vy. Baltimore, ete., 
R, Co.,-99, Wi vae 314, C123) SE S2e- 
Bowles v. Chesapeake, ete., R. Co., 61 
W. Va. 272, 57 SH 181. 

Wis.—Brown v. Chicago, etec., R. 
Co., 109 Wis. 384, 85 NW 271. ' 

Man.—Pedlar vy. Canadian Norther 
R. Co., 20 Man. 265. ; 

Ont.—Gray v. Wabash R. Co., 35 
Ont. L. 510, 9 OntWR 422, 28 DomLR 
244, 20 CanRCas 391; Peart v. Grand 
Trunk R. Co., 10 Ont. A. 191; Griffith 
v. Grand Trunk R. Co,, 2 OntWN 1059, 
19 OntWR 53; Ham vy. Grand Trunk 
Re) Cosy. WU. Cy. ‘Cu Pi (863-ehy soma 
saane Trunk, R.- Cor, 20) UssC:/O Bt 
20, 

_ “The duty to give certain prescribed 
Signals upon approaching a public 
highway was a duty defined by a posi- 
tive law of the State, and a failure to 
observe it was in and of itself negli- 
gence, which involved the company in 
liability to any one who, without con- 
curring negligence, was injured there- 
by.” Cincinnati, ete, R. Co. v. But- 
ler, 103 Ind: 31, 2 NE 188. 

[a] Only defenses open to a com- 
pany when a failure to comply with 
the requirements of ‘the statute is 
shown are the consent of the person 
injured or that by the use of ordinary 
care he could have avoided the injury, 
or, in mitigation of damages, his con- 
tributory negligence. Clements v. 
Georgia Cent. R. Co., (Ga. A.) 152 SE 
849; Reed v. Southern R. Co., 37 Ga. 
A. 550, 140 SE 921. 

[b] Relatively to those to whom 
no duty of warning is owed by the 
company, the omission to comply with 
the statutory requirements as to the 
giving of signals in approaching a 
public crossing is not negligence. 
Combs v. Georgia R., etc., Co., 115 
Ga. 1020, 42 SE 383. 

80. Bowen v. Southern R. Co., 58 
S. C. 222, 86 SH 590. 

81. Bradley v. Boston, etc., R. Co., 
2 Cush. (Mass.) 539. But see Coulter 
v. Great Northern R. Co., 5 N. D. 568, 
67 NW 1046 (the legislature cannot 
fix a standard of care as sufficient in 
all circumstances so that its  ob- 
servance will excuse the railroad from 
the duty to give further or different 
signals of its approach). 

. WU. S.—Illinois Cent. R. Co. v. 
O’Neill, 177 Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
SCt 694 mem, 54 L. ed. 899 mem]. 
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gence per se to violate statutes or ordinances with 
There is, however, author- 
ity to the effect that violation only constitutes evi- 
dence of negligence;** and likewise that it is prima 
Violation of a 
crossing signal statute is sufficient to warrant an 
inference of recklessness, willfulness, or wanton- 
ness8* when taken in connection with other cireum- 
stances existing at the time of the injury,** as when 
the omission is willful’® or is at any extraordinarily 
hazardous crossing,®® although it cannot be so re- 
garded when the omission is purely inadvertent®® 
and the mere failure to give the statutory signals 
is not of itself recklessness or wantonness.°! 
ute which makes it a misdemeanor on the part of an 


reference to lookcuts.8? 


facie evidence of negligence.*°® 


Ga.—Central of Georgia R. Co. v. 
Bond, 114 Ga. 913, 41 SE 70. 

Ind.—Cleveland, ete, R. Co. v. 
Baker, 190 Ind. 633, 128 NE 836; 
Pittsburgh, etc., R. Co. v. Broderick, 
56 Ind. A. 58, 102 NE 887; Baltimore, 
etc., R. Co. v. Reynolds, 33 Ind. A. 219, 
71 NE 250. 

Mo.—Huckshold v. St. Louis, etc., 
R. Co., 90 Mo. 548, 2 SW 794; Camp- 
bell v. Chicago, ete., R. Co., 211 Mo. A. 
331, 245 SW 58; Dale v. Smith, (A.) 
185 SW 1183; Reed v. St. Louis, etc., 
mR. Co. 107 -Mo: A. 238, 80 Siw 919; 
Gass v. Missouri Pace. R. Co., 57 Mo. 
A. 574. 

S. C.—Dyson v. ou norr RR. Co, 83 
Sre354; 65 SE 34 

Tex: —Missouri, peat REC Oe 
Matherly, 35 Tex. Civ. aN 604, 81 SW 
589; Texas, etc., R.- Co. v. Nelson, 
9 Tex. Civ. A. 156, 29 SW 78. 

Va.—Director Gen. of Railroads v. 
oe 134 Va. 366, 109 SE 482, 114 SE 
5bW. 

[a] Reason for rule.—There is no 
good reason for having one rule with 
reference to statutes and another with 
reference to an ordinance having the 
force of a statute within the munici- 
pality. Dyson v. Southern R. Co., 83 
S. C. 354, 65 SH 344. 

83. St. Louis, etc., R. Co. v. Cham- 
pion, 108 Ark. 826, 157 SW 408; Ft. 
Smith, ete., R. Co. v. Messek, 96 Ark. 
343,131 SW 686, 966; Louisiana, etc., 
R. Co. v. Ratcliffe, 88 Ark. 524, 115 
SW 396; Short v. Philadelphia, etc., 
R. Co., 23 Del. 108, 76 A 363; Canter- 
bury vy. Director Gen. of Railroads, 87 
W. Va. 233, 104 SE 597. 

84. Giacomo v. New York, etc., R. 
Co., 196 Mass. 192, 81 NE 899; Eggel- 
ing v. Chicago, etc., R. Co., (Nebr.) 
228 NW 361; Chicago, etc Rt Cosi: 
Brady, 51 Nebr. 758, 71 NW 721; Mis- 
souri Pac. R. Co. v. Geist, 49 Nebr. 
489. 68 NW 640; Omaha, etc., Rico. 
v. Talbot, 48 Nebr. 627, 67 NW 599; 
Omaha, ete., R. Co. v. O’Donnell, 22 
Nebr. 475, 35 NW 2385; Hurlich v. 
Boston, ete., R. Co., 81 N. H. 286, 125 
A 150; Tucker y. Boston, etc., R. Co., 
73 N. H. 132, 59 A 943; Evans v. Con- 
cord R. Corp., 66 N: H. 194, 21 A 105; 
,/ Coulter v. Great Northern R. Co., 5 
N. D. 568, 584, 67 NW 1046. 

“Railure to comply with the provi- 
sions of statute or ordinance on this 
subject (whatever may be applicable) 
would be evidence of negligence,— 
perhaps conclusive evidence.” Coul- 
ter v. Great Northern R. Co., supra. 

[a] Irrespective of question of 
negligence, a liability may. be fixed 
upon a railroad by statute for injuries 
to travelers consequent upon the 
omission of prescribed signals. Com. 
v. Boston,-etc., R. ‘Co., 133 Mass. 383. 

[b] Omission of such signals is 
not (1) prima facie evidence of negli- 
gence and does not necessarily de- 
mand an inference of negligence. 
Chicago, ete., R. Co. v. Brady, 51 Nebr. 


758, 71 "NW 721. (2) Such omission 
does not establish negligence. Eggel- 
ing v. Chicago, etc., R. Co., (Nebr.) 


Missouri Pac. R. Co. v. 
489, 68 NW 640; 


228 NW 361: 
Geist, 49 Nebr. 


the railroad track; 
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A stat- 


Omaha, ete., R. Co. v. Talbot, 48 Nebr. 
627, 67 NW 599. 

85. Terre Haute, ete, R. Co. v. 
Voelker, 129 Ill. 540, 22 NE 20 [aff 
31 Ill. A. 314]; Mobile, etc., R. Co. v. 
Dugan, 103 Tl. A. 371; Terre Haute, 
ete:, R..Co. v. Barr; 31 Ill. A..57; Terre 
Haute, iete., .tCo,v. Black.) 18" TE) PAS 
45; LeFebvre v. Vermont Cent. R. 
Co., 97 Vt. 342,123 A 211. 

[a] Absence of headlight required 
by statute.—Follett v. Illinois Cent. 
Re Co., 200 TA, 289: 

86. Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 123, 1388 SE 675 {cer- 
tiorari den sub nom. Camp Mfg. Co. v. 
Miller, 275 U. S. 556 mem, 48 SCt 117 
mem, 72 L. ed. 424 mem]; Callison v. 
Charleston, etc., R. Co., 106 S. C. 123, 
129, 90 SE 260. j 

“Not only, therefore, is it negli- 
gence, but negligence of the grossest 
and gravest character, not to comply 
with these statutory enactments to 
preserve human life on the public 
highway, when that highway crosses 
so grave that it is 
made criminal not to comply with 
these enactments.” Brunswick, etc., 
R. Co. v. Hoover, 74 Ga. 426, 428. 

“A violation of this statute by the 
railroad company as to a person cross- 
ing the track on a public road has 
been held to be negligence of the 
‘grossest’ character.” Davis v. Whit- 
comb, 30 Ga. A. 497, 499, 118 SE 488. 

“When the positive command or 
prohibition of a statute is violated or 
disobeyed, it is deemed sufficient to 
require submission to the jury of the 
question whether, under all the cir- 
cumstances, it was the result of mere 
inadvertence, or of indifference to the 
rights of those who travel the high- 
way, or a conscious failure to be care- 
ful for their safety.’ Callison v. 
Charleston, etc., R. Co., supra. 

87. Louisville, etc., R. Co.-v. Loyd, 
186 Ala. 119, 65.S 153; Chicago, etc., 
R. Co. v. Triplett, 38 Ill. 482; Hine v. 
MriesReCo.27 Oh-Cirket7 155. 

[a] Application of rule.—(1) 
While noncompliance with a statute 
requiring the blowing of the whistle 
at short intervals on approaching 
crossings is only negligence and not 
wantonness, yet if the same conduct 
involves also violation of an ordinance 
requiring signals continuously within 
the city limits, that may, be considered 
as a fact in connection with other 
facts in determining whether there 
was wanton misconduct on the part of 
the employees of the railroad. Louis- 
ville, etc., R. Co. v. Loyd, 186 Ala. 119, 
65 S 153 (2) Failure to give statu- 
tory signals, coupled with other facts, 
such as the knowledge of the ap- 
proach of travelers to the crossing, 
may be sufficient to support a finding 
of wantonness. Chicago, etc., R. Co. 
v. Triplett, 38 Ill. 482. (3) A rail- 
road, in allowing an old building to 
stand on the right of way obstructing 
the view, allowing its engine to stand 
close to the highway blowing off 
steam and with a glaring headlight, 
approaching its trains to the crossing 
without giving the statutory signals, 


[§ 1825 


engineer to give certain prescribed signals imposes 
a duty on the company to give the warnings there- 
in specified,®? and its failure in this regard is neg- 
ligence,®*? although there is other authority to the 
effect that such a statute imposes no duty on the rail- 
road®* even though omission of the signals therein 
prescribed may be evidence of a breach of the com- 
pany’s common-law obligation=to give reasonable 
warnings of its approach to a erossing.®® 
imposing a fine on the railroad for failure to give 
certain required signals but a fine of such character 
that it is obviously inadequate to compel perform- 
ance, is not a mere police regulation whose penalty 
is exclusive, but it imposes a duty on the railroad 
to give such specified signals,®® a breach of which 


A statute, 


and allowing an electric bell not in 
working order to remain at the cross- 


ing, is guilty. of gross negligence. 
ee Vez. dorie, R. Con. 27 -Oh. Cits Ce 
88. Ohio, etc., R. Co. vy. Haves, 42 
Ill. 288 
89. Indianapolis, ELC. Ee we Oss ae 
Stables, 62 Ill. 313. 


90. Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 123, 188 SE 675 [cer- 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Calli- 
son v. Charleston, etc., R. Co., 106 S. 
C. 123, 90 SE 260. 

91. Louisville, etc., R. Co. v. Loyd, 
186 Ala. 119, 65 S 153; Baltimore, etc., 
Re COnave Reynolds, 33 Ind. A. 219, 71 
NE 250. 

92. Davis v. Boggs, 22 Ariz. 497, 
TIO" RP. 116 3 Lovisville pete. RaeCor vs 
Hames, 135 Ga. 67, 68 SE 805; Davis 
v. Whitcomb, 30 Ga. A. 497, 118 SH 
488; Libaire v. Minneapolis, etc., R. 
Co., 113 Minn. 517, 130 NW 8; Wabash 
R. Co. v.. Misener, 38 Can. S. C. 94 

[a] Reason for rule.—The com- 
pany is under a duty to give the 
signals thus required of the engineer 
from the general principle that the 
master may fairly be held to see that 
his servants do not violate the crim- 
inal law in the operation of its equip- 
ment, and that legislative precautions 
should be obeyed by his employees. 
Davis v. Boggs, 22 Ariz. 497, 199 P 
116; Libaire v. Minneapolis, ete., R. 
Co., 113 Minn. 517, 130 NW 8. 

93. Davis v. Boggs, 22 Ariz. 497, 
199 P 116; Louisville, ete., R. Co. v. 
Hames, 135 Ga. 67, 68 SE 805; Davis 
v. Whitcomb 80 Ga. A. 497, 118 SE 
488; Libaire v.. Minneapolis, etc., R. 
Co: s 113) Minn oT 130 SN Waees 

94 Delaware, etc., Co. v. Nahas, 
14 F. (2d) 56; Vandewater v. New 
York, ete. (R= Co. 35s Ne Vora sain as 
NE 636;, Lewis v. New York, etc., R. 
Co., 123 N. Y. 496, 25 NE 357; Petrie v. 
New York Cent., etc., R. Co., 66 Hun 
282, 21 NYS 159. See New York, etc., 
Ri Cor vy. Pirst Trust, ete:, Bank, 198 
Ind. 376, 153 NE 761 (a statute, mak- 
ing it a misdemeanor for the engineer 
to omit certain specified warnings, 
did not repeal a prior statute which 
imposed civil liability on both the 
engineer and the railroad for omission 
of other specified signals, and it was 
negligence in law for the railroad to 
fail to give warnings of its approach 
as provided in the older enactment). 

[a] Same is true of ordinances in 
form of police regulations. 
Whelan v. New York, ete., R. Co., 38 
Fed. 15. 

95. Delaware, etc., Co. v. Nahas, 14 
BE. (2d) 156: Vandewater v. New York, 
etc., R. Co., 135 N. Y. 583, 32 NE 636. 


96. Louisville, etc., R. Co. v. San- 
ders, 92 SW 937, 29 KyL 212; Ka- 
vanagh v. New York, etc... Co., 196 


App. Div. 384, 187 NYS 859 [aft 233 
N. Y. 597 mem, 135 NE 933 mem] (con- 
struing N. J. P.. lL. [1903] ¢ 2572p 
663); Merrill v. Minneapolis, etc., R. 
Co.,, 27 S. D. 1, 129 NW 468. See 
Chesapeake, etc,, R. Co. v. Meyer, 150 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is negligence per se,°7 and this is true especially - 
when it is expressly provided that nothing in the 
statute shall take away any remedy from a person 


injured thereby.°’ 


[§ 1826] 7. Effect of Compliance with Statutes or 
By the great weight of authority, stat- 
utes requiring lights or signals from trains or ¢ars 


Ordinances. 


Va. 656, 143 SE 478 (announcing the 
same rule where a fine is imposed by 
ordinance for omission of prescribed 
signals). 4 

97. Kavanagh v. New York, etc., R. 
Co., 196 App. Div. 384, 187 NYS 859 
[aff 233 N. Y. 597 mem, 1385 NE 933 
mem]. 

98. Louisville, etc., R. Co. v. San- 
ders, 92 SW 937, 29 KyL 212; Ka- 
vanagh v. New York, etc., R. Co., 196 
App. Div.-384, 187 NYS 859 [aff 233 N. 
Y. 597 mem, 135 NE 933 mem]. 

99. Ariz.—Morenci Southern R. Co. 
v. Monsour, 21 Ariz. 148, 185 P 938. 

Ind.—Pittsburgh, ete., R. Co. v. Ter- 
rell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367; Pittsburgh, etc., R. Co. 
v. Bunting, 84 Ind. A. 45, 149 NE 916. 

Iowa.—Glanville v. Chicago, etc., R. 
Co., 196 Iowa 456, 193 NW 548. 

Ky.—Chesapeake, etce., R. Co. v. 
Stone, 200 Ky. 502, 255 SW 134. 

Mo.—Connole vy. Illinois Cent. R. 
Co., (A.) 21 SW (2d) 907. 

N. D.—Coulter v. Great Northern R. 
Co:,5 a D. 568, 67 NW 1046. 

Okl.—Missouri Pac. R. Co. v. Mer- 
ritt, 104 Okl. 77, 230 P 513. 

Ont.—Hendrie v. Grand Trunk R. 
Co., 51 Ont. L. 191, 67 DomLR 165. 

“Statutory provisions are viewed as 
the minimum of care and they do not 
always measure full care.’ Glanville 
v. Chicago, etc., R. Co., 196 Iowa 456, 
193 NW 548, 551. 

“The making of the [statutory] 
Signals is the least the company can 
do, and in a given case it might not 
be enough.” Vandewater v. New 
Mork, ete.,.R. €o., 135-N. Y. 583, 588, 
32 NE 636. 

[a] Incongruous statutes.—Where 
two statutes exist, prescribing certain 
signals of approach, which are differ- 
ent, but not so much so but that it is 
possible to satisfy the requirements 
of both statutes by a certain course 
of, conduct, it is the duty of the rail- 
road and its servants to follow that 
course. Arizona FBastern R. Co. vy. 
Cox; (27 “Ariz. 4695233 P 1102. 

[b] Position of bell.—A statute re- 
quiring a railroad to have a bell on 
its locomotive to be used for giving 
Signals of approach is complied with 
by having a bell on the engine, and 
there is no need to have or use a bell 
on any other part of atrain. Grippen 
a New York Cent. R. Co., 40. N. Y. 

Te] In Connecticut (1) the stat- 
ute was at one time said to define the 
whole field of the company’s duty 
with respect to signals on its ap- 
proach to crossings and to be exhaus- 
tive (Dyson v. New York, etc., R. Co., 
aeConn. 9) - 1% VA 13'7, 14 AmSR 82), 
(2) but under later decisions it has 
been held that exceptional and extra- 
ordinary circumstances may require 
of a railroad at such places further 
signals and render Compliance with 
the statute insufficient (Tessmer v. 
New York, etc., R. Co., 72 Conn. 208, 
44 A 38; Bates v. New York, etc., R. 
Co., 60 Conn. 259, 22 A 538), (3) and 
the general rule now prevails in that 
state (Elukowich v. New York, etc., 
Re Co: 297 Hed: 574): 

1. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12.SCt 679, 36 L. 
ed, 485; Elukowich v. New York, etc., 
R. Co., 291 Fed. 574 (Connecticut 
statute),; Lehigh Valley R. Co. v. Kil- 
mer, 231 Fed. 628, 145 CCA 514 [cer- 
tiorari den 242 U. S. 627 mem, 37 SCt 
13 mem, 61 L. ed. 535 mem]; Rothe v. 
Pennsylvania Co., 195 Fed. 21, 114 
CCA 6277" New York ete, RCo. v: 
Kmetz, 193 Fed. 603, 113 CCA 471; 


[52 C. J.—16] 


RAILROADS 


Erie R. Co. v. Weinstein, 166 Fed. 271, 
92 CCA 189; Clark v. Canadian Pac. 
R. .Co., 69 Fed. 543 [rev on other 
grounds 73 Fed. 76, 20 CCA 447]; 
Chicago, etce., R. Co. v. Netolicky, 67 
Fed. 665, 14 CCA 615. 

Ariz.—Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148, 185 P 938. 


Co., 60 ‘Conn. 259, “92 A 538. 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 189 A®66; Reed v. Queen 
Anne’s R. Co., 20 Del. 413, 57 A 529. 

Ga.—Elberton, ete., R. Co. v. Thorn- 
ton, 32 Ga. A. 259, 122 SE 795. 

Ill.—Indianapolis, ete, R. Co. v. 
Stables, 62 Ill. 313. 

Ind.—Cleveland, ete, R. Co. v. 
Miles, 162 Ind. 646, 70 NE 985; Chi- 
cago, ete., R. Co. v. Boggs, 101 Ind. 
522, 51 AmR 761; Pittsburgh, etc., R. 
Co. v. Bunting, 84 Ind. A. 45, 149 NE 
916; Pittsburg, etc., R. Co. v. Rush- 
ton, GA.) 148 SNE 33255 Virein Vv. 
Lake Erie, etc., R. Co.,55 Ind. A. 216, 
101. NE 500; Pittsburgh, etc., R. Co. 
v. Lynch, 48 Ind. A. 177, 87 NE 40; 
Ohio, ete., R. Co. v. McDaneld, 5 Ind. 
A. 108, 31 NE 836. 

Iowa.—Anderson v. U. S. Railway 
Administration, 197 Iowa 1, 196 NW 
584; Glanville v. Chicago, etc., mh Os, 
196 Iowa 456, 193 NW 548; Wilson v. 
Chicago, etc., Baie MOYO 161 Iowa 191, 
142 NW 54; Gray v. Chicago, etc., R. 
Co., 160 Iowa 1, 189 NW Ate 

Kan. — Atchison, etc. Cor 
Hague, 54 Kan. 284, 38 Pp ant “45 AmSR 
378. 

Ky.—Illinois Cent. R. Co. v. Peebles, 
216 Ky. 9, 287 SW 574; Illinois Cent. 
R. Co. v. France, 130 Ky. 26, 112 SW 
929; Southern R. Co. y. Winchester, 
105 SW 167, 32 KyL 19; Cincinnati, 
ete., R. Co. v. Champ, 104 SW 988, 31 
KyL 1054. 

La.—Downing v. Morgan’s Louis- 
jana, etc., R.} etc., Co., 104 La. 508, 39 
S 307 


Mass.—Bradley v. Boston, etc, R. 
Cor 2, Cush. 539° 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Rolli- 
son v. Wabash R. Co., 252 Mo. 525, 
160 SW 994; Hudson v. Southwest 
Missouri R. Co., 173 Mo. A. 611, 159 
SW. 9. 

N. Y.—Thompson v. New York, etc., 
i ComaOeNE We Oss liGeNd G90, Diver 
vy. Mrie R. Co, 71 N. Y. 228; Cordell 
v. New York Cent.. etc.. R. Co., 70 N. 
Y. 119, 26 AmR 550; Weber v. New 
Mork Cents ete. kh. Co.) GU IN. 9%. O8iu: 


Weber v. New York -Cent., etc., R. 
Co., 58 N. Y. 4513 Grippen vy. New 
York Cent. R. Co., 40 N. Y. 34; Bei- 


siegel v. New York Cent. R. Co., 40 
N. Y. 9; Ernst v. Hudson River R. 
Coy, BER Whe NG Oy a hO Se Nol) ADs 1G 
Transcr. A. 35, 36 HowPr 84; Petrie 
Va NeGwee Lone Cent, ete: he «Co. 
63 App. Div. 473, 71 NYS 866 [aff 
171 N. Y. 638 mem, 63 NE 1121 mem]; 
De Loge v. New York Cent., etc., R. 
Co., 92 Hun 149, 36 NYS 697 [aff 157 
N. Y. 688 mem, 51 NE 1090 mem]; 
Vandewater v. New York, etc., R. Co., 
74 Hun 82, 26 NYS 397; Finklestein v. 
New York Cent., etc., R. Co., 41 Hun 
34; Ryan v. New York Cent., ete., R. 
Co., 37 Hun 186; Powell v. New York 


Cent, ete; R. Co: 22 Hun 56-—Zim- 
mer v. New York Cent., etc., R. Co., 7 
Hun 5652: fatl “67 UN. ¥. 601 mem; 


Lindeman v. New York Cent., etec., R. 
Con LINN St 837 cath Li2 Ne Yo V6.2 
mem, 20 NE 875 mem]. 
N. D.—Rober vy. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22. 
Oh.—Weaver v. Columbus, etc., R. 
Co., 76 Oh. St. 164, 81 NE 180; Wheel- 
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as a warning of their approach to a crossing express 
only the minimum of the company’s duty,®® and a lit- 
eral compliance therewith is not necessarily sufficient. 
to show that the company has performed its full 
duty with respect to such precautions,’ although 
there is authority to the contrary.” 
a duty under the circumstances to give other and 


There may be 


Ae He R, Co. v. Parker, 29 Oh. Cir. 
Comes 


Okl.—Wichita Falls, ete., R. Co. v. 
Groves, 81 Okl. 34, 196 P 677; Mis- 
souri, etc., R. Co. v. Stanton, 78 Okl. 
LGU Aus Denk. aOR 

S. C.—-Glenn v. Southern R. Co., 145. 
S. C. 41, 142 SE 801 

Tex.—-Calhoun v. Gulf, ete: KR. Co. 
84 Tex. 226,19 SW 341; Texas, etc., R. 
Co. v. Howard, 2 Tex. Unrep. Cas. 429. 

Utah.—English v. Southern Pac. 
R. Co. 18> Utah. 407 545.5 ae ou 
AmSR 772, 35 LRA 155. 
ite ete v. Broad, [1915] A. C. 

Can.—Napierville Junction R. Co. 
v. Dubois, [1924] Can. 8S. C. 375, [1924] 
4 DomLR 188, 29 CanRCas 419. 

Ont.—Ham vy. Grand Trunk R, Co., 
aby BO Oe Bt 

[a] Reason for rule-—A common- 
law duty to provide against accidents 
outside and beyond the statute arises 
from the principle that every one 
must so conduct himself and use his 
own property as that under ordinary 
circumstances ‘he will not injure an- 
other, oo Trunk R. Co. v. Ives, 
144 U. §. 408, 12 SCt 679, 36 L. ed. 485; 
ten v. Southern Pac. R. “Conte 
Utah 407, 45 P 47, 57 AmSR 772, 35 
LRA. 155. 

[b] Order of railroad commission- 
ers dispensing with the sounding of a 
whistle at a particular crossing will 
not necessarily relieve the engineer 
from the obligation of so doing if the 
exercise of due care for the preven- 
tion of accidents requires such signal. 
Rowen v. New York, ete., R. Co., 59 
Conn. 364, 21 A 1073. 

[ec] Running one train so close up- 
on another that there is no time to 
give signals of approach in the man- 
ner prescribed by law renders a za 
road guilty of negligence. Chica 
ete,, R. Col v. Boggs; 10L ina: 522, Bet 
AmR 761. 

[d] Due care and caution may al- 
low of the doing of certain acts after 
compliance with the signaling stat- 
utes which would,*even in the absence 
of such statutes, be negligent. Grip- 
pen Ne New York Cent. R. Co., 40 N. 

aoa 

fe] Unusually dangerous crossing 
may impose on a’‘railroad company in 
the exercise of due care the duty to 
give warning of the approach of cars 
not required by statute to signal. 
Coyne v. Cleveland, ete., R. Co., 208 
Til. A, 425. 

2. Dyson v. New York, etc., RC eOor 
Si. Conn. Seti eActsi. C4 AmSR 82; Di- 
rector Gen. of Railroads Vv. Pence, 135 
Vaz sco) 116 SH shi. 

[a] Express provisions in the stat- 
ute that a railway company observing 
the statutory precautions shall not be 
responsible for injury to persons and 
property on its track do away with the 
common-law requirement and render 
unnecessary the giving of additional 
signals at crossings within the scope 
of the statute whatever the circeum- 
stances. Middle Tennessee R. Co. vy. 
MeMillan, 134 Tenn. 490, 184 SW 20. 

{[b] In New Jersey there is no ob- 
ligation to give other than statutory 
signals of approach, and the giving of 
them fully discharges the company’s 
duty in every instance, save where 
the company has created the danger 
by erecting an obstruction permanent 
in nature at or near a crossing. 
Swenson v. Delaware, etc., R. Co., 99 
N. J. LE. 403,123 A709; Ross. v. Di- 
rector Gen. of Railroads, 94 N. J. L. 
295, 110 A 705; New York, ete., RR: 
Co.,v. Leaman, 54 N. J. L. 202, 23 A 
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further notice than is required by the statute and 
to.use other means to prevent accidents,® since the 
railroad is held to the exercise of due care to avoid 
injury to travelers ;* 
to exist its breach is negligence.© At an ordinary 
crossing and in the absence of any unusual cireum- 
stances, however, the doing of the acts prescribed 
by statute is sufficient;® and in any case such con- 
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and if such a duty is found 
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duct will relieve the company from liability in any 
cause of action based on the statute.‘ 

[§ 1827] G. Rate of Speed and Control of 
Trains**—1. Rate of Speed—a. At Common Law—- 
(1) In General. In the absence of statutory or mu- 
nicipal regulations a railroad company has the right 
to use its discretion in establishing the speed of its 
trains,® but the mere fact that there is no statutory 


691. 

{c] In Tennessee.—(1) There was 
no duty to give any signals of ap- 
proach whatsoever at crossings unless 
they were erected by the authorities 
designated in the statute and marked 
in the exact manner prescribed there- 
in. Southern R. Co. v. Elder, 81 Fed. 
791, 26 CCA 615; Stem v. Nashville 
Interurban R. Co., 142 Tenn. 494, 221 
SW 192; Whittaker -v. Louisville, etc., 
en on 113.2) MenniA 57617 9 eS Wel 4 0; 
Graves v. Illinois Cent. R. Co., 126 
Tenn. 148, 148 SW 239; Nashville, etc., 
R. Co. v. Seaborn, 85 Tenn. 391, 3 SW 
661; Southern R. Co. v. Campbell, 8 
Tenn. Civ. A. 190. (2) Nevertheless 
the common-law duty with respect to 
lookouts prevailed at all crossings. 
Middle Tennessee R. Co. v. McMillan, 
134 Tenn. 490, 184 SW 20; Whittaker 
v. Louisville, etc., R. Co., supra; Nash- 
ville, ete., R. Go. v. Seaborn, supra. 
(3) Under Shannon Code § 1574, no 
common-law duty remained on the 
railroad, and a full compliance with 
the statutory signals excused the rail- 
road from liability for any accidents 
at crossings, by express Due VON in 
the statute. Southern R. Co. v. El- 
der, 81 Fed. 791, 26 CCA 615; Graves 
v. Illinois Cent. R. Co., 136 Tenn. 148, 
148 SW 239; Middle Tennessee R. Co. 
v. MeMillan, supra. (4) The common- 
law duty to signal has been restored 
and now constitutes the only rule in 
force as to crossings formally gov- 
erned by the above section, since the 
repeal thereof by Pub. Acts (1921) 
e 41. Tllinois Cent. R. Co. v. Davis, 
32 F. (2d) 232; Steele v. Louisville, 
etc., R. Co., 154 Tenn. 208, 285 SW 582. 
Gy Pube Aets (L921) co 41" does: not 
repeal or alter the signals elsewhere 
prescribed to be given on approach- 
ing the limits of towns and cities. [Il- 
‘linois Cent. R. Co. v. Davis, supra. 

U. S.—Pennsylvania R. Co. v. 
Moffitt, 1 F. (2d) 276; Hines v. Hoov- 
er, 271 Fed. 645; Rothe v. Pennsyl- 
vania Co., 195 Fed. 21, 114 CCA 627; 
are vy. Chicago, etc., R. Co., 26 Fed. 

2. 

Conn.—Bates v. New York, etc., R. 
Co., 60 Conn. 259, 22 A 538. 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66; Roberts v. 
Maryland, etc., R. Co., 21 Del. 150, 91 
A rae 

Ind.—Chicago, etc., R. Co. v. Boggs, 
LOL Vind 522, 51 AmR TGA Pitts- 
burgh, etc., R. COmv, Bunting, 84 Ind. 
A. 45, 149 NE 916. 

Towa. —Gray v. Chicago, etc., 
160 Iowa 1, 1389 NW 934; Bruggeman 
v. Illinois Cent. R. Co., 147 Iowa 187, 
123 NW 1007, AnnCas1912B 876. 

Kan.—Missouri Pac. R. Co. v. Mof- 
fatt, 56 Kan. 667, 44 P 607; Atchison, 
etc., R. Co. v. Hague, 54 Kan. 284, 38 
P 257, 45 AmSR 278. 

Ky.—Illinois Cent. R. Co. v. Peebles, 
216 Ky. 9, 287 SW 574; Chesapeake, 
ete., R. Co. v. Stone, 200 Ky. 502, 255 
SW 134;--Louisville, etc., R. Co. v. 
Scott, 184 Ky. 319, 211 SW 747; Louis- 
ville, etc., R. Co. v. Locker, 182 Ky. 
578, 206 SW 780; Louisville, ete, R. 
Co. v. Lucas, 98 SW 308, 30 KyL 359 
[reh den 99 SW 959, 30 KyL 539]; Pa- 
ducah, etc., R. Co. v. Hoehl, 12 Bush 


41. 
Old Colony R. 


.C0:, 


Mass.—Linfield_ v. 
Corp., 10 Cush. 562, 57 AmD 124; Brad- 
ley v. Boston, etc., R. Co., 2 Cush. 
539. 

Mo.—Herrell y. St. Louis-San Fran- 


cisco R. Co., 18 SW (2d) 481; Connole 
v. Illinois Cent. R. Co.,' (A.) 21 SW 
(2d) 907; Hudson v. Southwest Mis- 
souri R. Co., 173 Mo. A. 611, 159 SW 9. 

Nive Dyerev;* Erie’ WR. (Con ae Ne 
Y. 228; Cordell v. New York Cent. R. 
Co., 70 N. Y. 119, 26 AmR 550; Weber 
v. New York Cent., etc., R. Co., 58 N. 
Y. 451; Grippen v. New York Cent. R. 
Co., 40 N. Y¥. 34; Byan v. New York 
Centcete., Re .Co.,. 3 © Lun, Ls 6% 

N. me ant) v. Northern Pac. R. 
Co., 25 N. 394, 142 NW 22; Coulter 
v. Great Gabte an EV.C COs eb. N. D. 568, 
67 NW 1046. 

Okl.—Missouri, etc., R. Co. v. Stan- 
ton, 78 Okl. 167, "189 P 753. 

Tex.—Calhoun v. Gulf, ‘etc.,. R. Co., 
84 Tex. 226, 193 SW 341; Gulf, etc., 
Ri Cove ball, 34. bex. iClve ALAbie 5; oO 
SW 1338; Texas, etc., R. Co. v. Howard, 
2-Tex. Unrep. Cas. 429. . 

Utah.—-English v. Southern Pac. R. 
Co., 18 Utah 407, 45 P 47, 57:-AmSR 
772,35) LRA. 155. 
~ Wis.—Piper v. Chicago, etc., R. Co., 
77 Wis. 427, 46 NW 165. 
eer eeats Ve, Broad, [19057 Ass, 

“Tf there were conclusive proof that 
the statutory signals were given, de- 
fendant would be absolved from the 
imputation of negligence only in so 
far as the statutory signals them- 
selves were concerned, but it would 
not be freed thereby from responsibil- 
ity for its failure to have given other 
and additional signals, if it should 
appear that for the purposes of the 
situation at hand the dictates of or- 
dinary care and prudence demanded 
the taking of precautions beyond 
those contemplated by the statute.” 
Connole y. Illinois Cent. R. Co., (Mo. 
A.) 21 SW (2d) 907, 911. 

“In determining whether the com- 
pany was duly and reasonably careful 
in the running of their train, it is not 
necessarily enough, under all circum- 
stances, that they give the statute 
warning. The rules of the common 
law prescribing reasonable care in the 
exercise of their own right, that 
others, also, in the careful exercise of 
their own rights, may not be injured, 
still rests upon them.”’ Frnst v. Hud- 
son River) R. Co.,.39 N. Y. 64, 67.100 
AmD 405, 6 Transcr. A. 35, 6 HowPr 


84. 

[a] Although hazardous, if but lit- 
tle used so that the aggregate of dan- 
gér at any given time is slight, no 
greater precaution than that pre- 
seribed by the statute need be taken. 
Andrews. v. New York, etc., R. Co., 60 
Conn. 2938, 22 A 566. 

[b] Reasonable signals of ap- 
proach must be given by trains even 
at crossings to which statutes pre- 
scribing the giving of certain signals 
are applicable. Missouri Pac. R. Co. 
v. Booker, 111 Okl. 230, 239 P 222. 

4. Tllinois Cent. R. Co. v. France} 
130 Ky. 26, 112 SW 929; Wheeling, 
ete.. R. Co.'v. Barker, 29 Oh. Cir. Ct. 1. 

“The authorities are uniform in re- 
quiring railroads to use reasonable 
care and diligence and give such 
warnings as the dangers of a cross- 
ing demand, and this in addition to 
the statutory requirements.” Rob- 
erts v. Maryland, ete., R. Co.,: 28 Del. 
150, 156, 91 A 285. 

5. Pittsburg, etc., R. Co. v. Rush- 
ton, (Ind. A.) 148 NE 337; Ohio, etce.. 
R. Co. v. MeDaneld, 5 Ind. A. 108, 31 
NE 836; Louisville, ete., R. Co. v. Lu- 


cas, 98 SW 308, 30 KyL 359 [reh den 
99 SW 959, 30 KyL 539]; Dyer v. Erie 
BiCo. TEN, Nae. 

6. U. 6 i pepnasieanie IRE Covey 
Stegaman, 22 F. (2d) 69. 

Ariz.—White v. Arizona Hastern R. 
Co., 30, Ariz. 151, 245 P 270. 

Cal.—Hoffman v. Southern Pac. Co., 
101 Cal, A. 218, 281 PB 681. 

Conn.-—Elliott v. New York, etc., 
R. Co., 83 Conn. 320, 76 A 298; ‘Tess- 
mer v. New York, etc., R. Co., 72 Conn. 
208, 44 A 38. 

Kan.—Missouri Pac. R. Co. v. Mof- 
fatt, 56 Kan. 667, 44 P 607. 

Ky.—Milner v. Evansville R. Co., 
188 Ky. 14, 221 SW 207; Louisville, 
ete, “RR. Co, ve Bocker, 182" Ky 6.3) 
206 SW 780; Piersall v. Chesapeake, 
etc., R. Co., 180 Ky... 659, 203,SW 551; 
Louisville, ete., R. Co. v. Ueltschi, 97 
SW 14, 29 Kyl 1136. 


yatt_v. Yazoo, ete., R. Co., 
(A.) 127.8 479. 
Mo.—Allen v. eh ica 0) ete. at. Cox 
313 Mo. 42, 281 SW 737 
N. etc., 


RivCo.,-99, Now. dy 403,-123A0 709. 

N. Y.—Weber v. New York Cent., 
etc.; Be Co... 580 Nata 51. 

Ont. Tyson v. Grand Trunk R. Co., 
20) Ut CA Oy Bi 205 

“Such warning. signals are ordi- 
narily deemed to be adequate notice.” 
Hoffman v. Southern Pac. Co., 101 Cal. 
A. 218, 236; 281 P 681. 

[a] Knowledge of presence of a 
person in a position of danger even at 
such crossing may charge a company 
with the duty of taking greater pre- 
caution. Louisville, etc., R. Co. v. 
Ueltschi. 97 SW 14, 29 Kyl 1136. 

[b] No limitation on speed with 
which trains may be given at road 
crossings in the cotintry exists if a 
train observes the statutes as to sig- 
naling. New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130. 

7 Te — Chicag6, CLS Pe oe 
Dougherty, 110 Ill. 521 [rev 14 Tl], A. 


196]; Butler v. Dlinois Tract., Inc., 
253 ‘Ill. A. 135; Cox v..Chicago, etc.; 
R. Co., 92 Til. We 15. 

Mo. Wear. Cost 252 
Mo. 525, 160 SW 994, 


N. Y.—Grippen v. New York Cent. 
BR NCO 4ORN, Woroae 

Okl.—Missouri, ete., R. Co. v. Stan- 
ton, 78 Okl. 167; 189 P 753 

Tenn.—-Middle Tennessee R. Co. v. 
McMillan, 184 Tenn. 490, 184 SW 20. 

[a]. Effectiveness.—Whether such 
signal is heard or not is immaterial in 
determining whether the railroad has 
discharged its obligation under the 
statute. Missouri, ete., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 P 753. 

8 Right of traveler to rely upon 
oes ae of railroad see infra § 

Proximate cause of injury see infra 
§ 1853. 

Nees or wanton acts see infra § 


9. U. S.—Pennsylvania R. Co. v. 
Stegaman, 22 F. (2d) 69. 

Conn.—Freedman v. New York, ete., 
R. Co., 81 Conn. 601, 721A 901, 15 Ann 
Cas 464 

Del.—Reed v. Queen Anne’s R. Co., 
20 Del. 418, 57 A 529 

lll.—Partlow v. Dlinois Cent. R. Co., 
150 Til. 321, 37 NE 663; Morgan vy. 
Rockford, etc, FCox, 251 EL RA) one 


Toledo, etc., . Co. v. Smart, 116 Tl. 
A. 523; oe . Chicago, etc., RR. Cos 
103 Il). A; 199: Landon v. Chicago, 


*By FELIX C. GRABHER (§§ 1827-1840). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1827] 


limitation on the speed of trains through cities does 
not permit a negligent, excessive rate.!° 
no rate of speed consistent with the safety of pas- 
sengers and freight is negligence per se.!! 
under the rule of the common law requiring a com- 
pany to exercise its franchise with due regard to 
the safety of its passengers,and such persons as may 


ete: R. Co., 92 Til, -A. 216: 

Ind.—Brooks vy. Muncie, ete., Tract. 
a ne Ind. 298, 95 NE 1006, 1010 [eit 
Yye 


N. Y.—Salter v. Utica, etc., R. Co., 
88 N. Y. 42. 
Wis.—Shaffer vy. Minneapolis, ete., 


R. Co., 156 Wis. 485, 145 NW 1086. 

[a] " Usual and reasonable speed.— 
“When using its trains for proper rail- 
road purposes it is generally the right 
of a railroad company, in the absence 
of legislative restriction, to propel 
them over highway crossings in the 
way in which they are usually and 
reasonably run.” Freedman v. New 
York, ete., R. Co., 81 Conn. 601, 608, 71 
A 901, 15 AnnCas 464. 

10. Johnson _ Southern Pac. Co., 
(Cal. A.) 288 P 

Rate of hy through cities gen- 
erally see infra § 1828. 

11. Ariz.—Southern 
Fisher, 274 P 779. 

Cal.—Young v. Pacific Electric R. 
Co., 283 P 61; Bilton v. Southern Pac. 
R. Co., 148 Cal. 443, 83 P 440. 

Conn.—Elliott v. New York, etc., R. 
Co., 838 Conn. 320, 76 A 298; Dyson v. 
New York, ete., Re Co357 Conn. 9,/17 
A 137, 14 AmSR 82. 

Ill.— Partlow v. Illinois Cent. R. 
Coe 150"Til, 321, 337 NE) 663) faff51 11. 
A. 597]; Chicago, etc., R. Co. v. Jamie- 
son, 112 Til. A. 69; Boyd Vv. 
etc: RI'Co;, 103 Tl. A. 199; 
Chicago, etc., R. Co., 92 Tk 
Chicago, ete., R. Co. v. Florens, 32 Ill. 
Av 365s “Chicago, ‘etc!, R. Co. v. Giv- 
ens, 18 Ill. A. 404; Wabash, ete., R. Co. 
v. Neikirk, 15 Ill. A. 172. 

Ind.—Terre Haute, ete., Tract. Co. 
v. Phillips, 191 Ind. 374, 132 NE 740; 
Brooks v. Muncie, etc., Tract. Co., 176 
Ind. 298, 95 NE 1006, 1010 [cit Cyc]; 
Lake Shore, etc., R. Co. v. Barnes, 166 
Ind. 7, 76 NE 629, 3 LRANS 778; Terre 
Haute, ete., R. Co. ¥. Clark, 73; Ind. 
168; Indianapolis, etc., Tract. Co. v. 
Rogers, 79 Ind. A. 173, 134 NE 669; 
Chicago, etc., R. Co. v. " Biddinger, 63 
Ind. Ay 30, 113 NE 1027. 

JTowa.—Golinvaux v. Burlington, 
etc., R. Co., 125 Iowa 652; 101 NW 465; 
Artz v. Chicago, etc., R. Co., 44 Iowa 
284; McKonkey v. Chicago, etc., R. 
Co., 40 Towa 205. 

Ky.—Louisville, etc., R. Co. v. Mor- 
gan, 174 Ky. 633, 192 SW 672; Fore- 
man v. Louisiana Western R. Co., 140 
La. 389, 73 S 242; Washington v. Ya- 
ZOO, etc., . OOt, Amie 635, 124 S 
621; Bihm v. New Orleans, etc., R. Co., 
6 La. A. 655. 

Me.—Henry v. Boston, ete., R. Co., 
125 Me. 366, 134 A 1938; Grows vy. 
Maine Cent. R. Co., 67 Me. 100. 

Md.=—Baltimore, ete, R:. -Co.- v: 
State, 107 Md. 642, 69 A 439, 72 A 340; 
Hatcher. v. McDermott, 103 Ma. 78, 63 
A 214. 

Mo.-—Young v. Hannibal, ete., R. Co., 
79 Mo. 336; Powell v. Missouri Pac. 
mea Co. 6 Mo. 80. 

N. Y.—Warner v. New York Cent. R. 
Co., 44 N. Y. 465; La Goy v. Director 
Gen. of Railroads, 191 App. Div. 680, 
181 NYS 842 [rev on other grounds 
231 N. Y. 191, 131 NE 886]; Hunt v. 
Fitchburg R. Co., 22 App. Div. 212, 47 
NYS 1034. : 

N. C.—Edwards v. Atlantic Coast 
line RR. Co., 129 N.C. 78, 39 SE 730. 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130: Balti- 
more, etc., R. Co. v. Katsley, 12 Oh. A. 
Leo ©: CL A. 97; Watson v. Erie R. 
Co., 10 OhS&CP 454, 8 OhNP 18. 

Or.—Russell v. Oregon A, Ctc:,\Co;, 
54 Or. 128, 102 P 619. 

Pa.—Grimes Vv. Pennsylvania R. Co., 
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Valley R. Co., 3 Pa. Super. 509. 

Tex.—McDonald  v. International, 
etce., R...Co., 86 Tex. I, 22, SW 939; 40 
AmSR 803 [rev (Civ. A.) 20 SW 847]; 
Schaff v. Young, (Civ. A.) 264 SW 582, 
584 [cit Cyc]; Missouri, etc., R. Co. v. 
Trochta, (Civ. A.) 181 SW 761 [rev 
on other grounds (Commn. A.) 218 SW 
1038]; Ft. Worth, etc; R. Co: v. Har- 
rison, (Civ. A.) 168 SW 332. 

Va.—Morgan v. Atlantic Coast Line 
R. Co., 136 Va. 394, 118 SE 233; New 
York, ete., R. Co. v. Kellam, 83'Va. 
851, 3 SE 703. 

Man.—Crescent Pure Milk Co. v. 
Canadian Pac. R. Co.,-[1924] 1 Dom 
LR 840. 

See Grand Trunk R. Co. v. Daoust, 
14 Que. K. B. 548 (no statutory obli- 
gation to slacken speed). 

“In the absence of any statute or 
ordinance on the subject, no rate of 
speed is negligence per se.’ Bilton v. 
Southern Pac. R. Co., 148 Cal. 443, 
447, 83 P 440. 

[a] In Georgia no law or statute 
imposes on a railroad engineer an ab- 
solute duty to have his engine under 
such control when approaching a 
crossing that he can stop it in order 
to avoid injury to a person at the 
crossing. Davenport v. Waters, 40 Ga. 
A. 99,148 SE 772; Atlantic Coast Line 
R. Co. v. Bradshaw, 34 Ga. A. 360, 129 
SE 304. : 

{b] Rule applied.—(1) No infer- 
ence of negligence arises from the 
rapid movement of a train colliding 
with a truck at a crossing. Grimes 
v. Pennsylvania R. Co., 289 Pa. 320, 
137 A 451. (2) When used for proper 
railroad purposes, trains may be run 
over a railroad crossing at the speed 
and in the manner they are usually 
run, in the absence of statute, and 
the company is not responsible for the 
necessary dangers. Freedman v. New 
York; ete:, RR. Co., 8% Conn. 601,71 A 
901, 15 AnnCas 464. (3) So it is not 
negligence to run a train over a street 
crossing at from twenty-five to fifty 
miles an hour, that speed being prop- 
er for railroad purposes. Freedman 
v. New York, ete., R. Co., supra. (4) 
The mere speed of a train at a cross- 
ing and the fact that it is behind time 
are not per se evidences of negligence. 
New York, etc., R. Co. v. Kellam, 83 
Va. $51,°3 SH 703: 

{c] Overdue train.—It is not negli- 
gence for an overdue freight train to 
run over a crossing at high speed. 
Baltimore, ete, R. Co. v. State, 107 
Md. 642, 69 A 439, 72° A 340. 

[d] Wehicles suddenly coming up- 
on track.—‘‘The law does not require 
that trains be run so slow that they 
ean be stopped in time to save strik- 
ing vehicles coming suddenly before 
them on the track.’ Bihm v. New Or- 
leans, ete., R. Co., 6 La. A. 655, 660. 

[e] Rates held not negligent per 
se.—(1) Fifteen to twenty miles per 
hour. Ft. Worth, ete.; R. Co. v. Har- 


‘rison, (Tex. Civ. A.) 163 SW 332. (2) 


Thirty miles per hour. Crescent Pure 
Milk» €o, v. Canadian Pac: R.»Co., 
(Man.) [1924] 1 DomLR 840. (3) 
Thirty-five miles per hour. Missouri, 
etc., R. Co. v. Trochta, (Tex. Civ. A.) 
181 SW 761 [rev on other grounds 
(Commn. A.) 218 SW 10388]. (4) Fifty 
to sixty-five miles per hour. Indi- 
anapolis, ete., Tract. Co. v. Rogers, 79 
Mr eAR ah 1.35 134 NE 669; Golinvaux v. 
Burlington. ete., R. Co., 125 Iowa 652, 
101 NW 465; Schaff v. Young, (Tex. 
Civ. A.) 264 Sw 582, 584 [cit Cyc]. 

1250 VUES: Lapsley VevUnion "Pac. 
R. Co., 50 Fed. 172 [aff 51 Fed. 174]. 

Ala.—South, ete., Alabama R. Co. 


289 Pa. 320,137 A 451; Eply v. Lehigh y. Thompson, 62 Ala. 494, 
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travel on a highway crossing its tracks, it is the 
duty of the company, in establishing the rate of speed 
at which its trains may be run, to exercise due re- 
gard not only to the safety of passengers, but also 
to all persons in the exercise of ordinary care tray- 
eling on the highway across its tracks,12 the rate of 
speed to be used in the particular case depending upon 


Ariz.—Davis v. Boggs, 22 Ariz. 497, 
199 P 116. 

Cal.—Lininger y. San Francisco, 
etc., KR. Co., 18> Cal, .Al 413) 123) Poesia: 
238 Toit Cye]. 

Del.—Reed v. Queen Anne’s R. Co., 
20 Del. 413, 57 A 529. 

Fla. Rbeubahe Air Line R. Co. v. 
Smith, 53 Fla. 375, 43 S 235. 

Ill.—Partlow v. Illinois Cent. R. 
Co., 150 Ill. 321, 37 NE 663; Wabash 
R. Co. v. Henks, 91 Ill. 406; ‘Rockford, 
etc., RK. .Coseyv. .Ailimer, 72 LU. 2S6¥ 
Cleveland v. Cleveland, etc., R. Co., 
169 Ill. A. 157; Toledo, ete., R. Co. v: 
Smart, 116 I11. "A. 523; "Boy d v. Chica- 
g0, ete., R. 'Co., 203 Tu. 5, 19%; Lan- 
don yv. Chicago, ete, RCo, S278 Aa 
216; Chicago, ete:, R. Co, v., Tilton, 
26 Ill. A. 362: 

Iowa.—Ressler v. Wabash R. Co., 
152 Iowa 449, 182 NW 827. 

Ky.—Louisville, etces RiConv, Cire 
tis)” 233. ‘Ky.276, 25 "SW (2d) 398; 
Cross v. Illinois Cent. Re Co.; 40 sw 
290, 383 KyL 432; Cincinnati, ete., 
Co. V. Champ, 104 SW 988, 31 KyL 

Mo.—Stepp v. Chicago, ete., R. Co., 
85 Mo. 229. 

N. Y.—Massoth v. Delaware, etc., 
Canal Co., 64 N. Y. 524; Wilds v. Hud- 
son River Ria Co., 24 N. Y. 430 [rev 33 


Oh.—New York, etc., R. Co. v. Kist 4 
ler, 66 Oh. 7) 326, 64. NE 130; rake 
Shore, etec., R. Co. v. Schade, 45 Oh. 
Cir. Ct. 424, 8 Oh. Cir. Dec. 316; Such 
Vv. Cleveland, eLComitt. CO. .2, Oh. Dec. 
(Reprint) 352, 2 "WestLMonth 486. 

Ok1.—Chicago, ete., R. Co. v. Bar- 
ton, 59 Okl. 109, 159 P 250. 

Pa.—Gerg v. Pennsylvania R. Co., 
254 Pa. 316, 98 A 960; Reeves v. Dela- 
ware, etc., R. Co., 30 Pa. 454, 74 AmD 
ake 

S. C.—Zeigler v. Northeastern R. 
Co.) SS Gueeed 

Tex.—Missouri, ete., R. Co. v. Lu- 
ten, (Civ. A.) 203 SW $09 [rev on oth- 
er grounds (Commn. A.) 228 SW 159]. 
va ee v. Reg.; 5 Can. Exch. 

[a] Rule applied.—(1) A train ap- 
pr oaching a public crossing must not 
only give warnings and observe the 
other precautions required by statute, 
but the speed must be so slackened 
that the train may be more manage- 
able in passing the crossing. South, 
ete., Alabama R. Co. v. Thompson, 62 
Ala. 494. (2) The speed of the train 
over a crossing being an important 
element in determining whether ordi- 
nary care was observed by defendant, 
an instruction that the question is, 
whether persons of average prudence 
placed in the situation of defendant 
would have run the train at the speed 
at which defendant ran it, is proper, 
Davis v. Concord, etc., R. Co., 68 N. H. 
247, 44 A 388. (3) In an action -for 
the death of plaintiff's decedent 
through being struck by a train at a 
crossing, negligence might be predi- 
cated on the speed of the train, al- 
though the place of the accident was 
in the country, and there was no stat- 
ute regulating speed, it being the 
company’s duty to exercise ordinary 
care in regard thereto. Missouri, etce., 


“Barb. 503]. 


RR... Co. .viduten, Chex. :Cin,, A. )w20s 
SW 909 [rev on other grounds 
(Commn. A.) 228 SW 159]. 


[b] Private crossing.—The mere 
fact that a private crossing exists 
does not of itself cast upon the rail- 
road the duty on the approach of a 
train to reduce its speed, yet it is 
bound not urinecessarily to subject 
the landowner or his property to in- 
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the nature of the crossing and other circumstances 
Thus it has been held negligence to 
run over a crossing at a high rate of speed without 
giving proper signals,'* or at a rate which renders 


of the case.t3 


the signals unavailing.?® 


Alleged negligence in reducing and then increas- 
ing speed is immaterial in an action for damages for 
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of the parties was misled thereby.'® 

[§ 1828] (2) Nature and Locality of Crossings. 
In the absence of statute, and under ordinary cir- 
cumstances, a railroad company is not guilty of neg- 


ligence per se in running at a high rate of speed at 


injuries sustained in a crossing accident where none 


jury on such crossing, and its em- 
ployees running its trains have the 
duty of continuous observance of the 
situation, that no‘needless injury may 
be done. Ressler v. Wabash R. Co., 
152 Iowa 449, 182 NW 827. 

13. U. S.—Thomas_ v. Delaware, 
ele R. Co.,..8 Fed. -729, 19 Blatcht. 
33. 


Ala.—Gaynor v. Louisville, ete., R. | 


Co., 136 Ala. 244, 33 S 808. 

Ark.—St. Louis, ete., R. Co. v. Fitz- 
hugh, 121 Ark. 633, 180 SW 490. 

Cal.—Young v. Pacific Electric R. 
Co., 283 P 61; Bilton v. Southern Pac. 
R. Co., 148 Cal. 443, 83 P 440. 

Ill.-Ilinois Cent. R. Co. v. Cragin, 
71 Ill. 177; Boyd v. Chicago, etc., R. 
Co., 103 TIA 199; Landon v. Chica- 
go, ete. R. Co., 92 Tll. A. 216; Lake 
Awe etc., R. Co. v. Foster, 74 Ill. A. 

tee 

-Ind.—Chicago, etc., R. Co. v. Spilk- 
er, 134 Ind. 380, 33 NE 280, 34 NE 
218; Louisville, ete., R. Co. v. Stom- 
mel, 126 Ind. 35, 25 NE 863; Terre 
Haute, ete, KR: Co.-v: Clark,. 73 Ind. 
168; Bellefontaine R. Co. v. Hunter, 
33 Ind. 335, 5 AmR 201; Chicago, etc., 
R. Co. v. Biddinger, 63 Ind. A. 30, 113 
NE 1027; Wabash R. Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 383; 
Snow v. Indianapolis, ete., R. Co., 47 
Ind. A. 189, 98 NE 1089. 

Iowa.—High vy. Waterloo, etc., R. 
Co., 195 Iowa 304, 190 NW 331; Artz 
v. Chicago, etc., R. Co., 44 Iowa 284. 

La.—Foreman v. Louisiana Western 
R. Co., 140 La. 389, 73 S 242. 


Mass.—Giacomo vy. New York, etc.,’ 


R. Co., 196 Mass. 192, 81 NE 899; 
Hicks v. New York, etc., R. Co., 164 
Mass. 424, 41 NE 721, 49 AmSR 471. 

Mich.—Morgan v. Detroit, etc., R. 
Co., 234 Mich. 497, 208 NW 434. 

Minn.—Lawler v. Minneapolis, etce., 
R. Co., 129 Minn. 506, 152 NW 882. 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Mon- 
tague Vv. Missouri, ete: R./Co.,; 305 Mo. 
269, 264 SW 813. 

Nev.—Cohen v. Eureka, etc., R. Co., 
14 Nev. 376. 

N. Y.—Salter v. Utica, etc., R. Co., 
88 N. Y. 42; Martin v. New York 
Cent., etc., R. Co., 27 Hun 532 [aff 97 
N. Y. 628]; Miller v. New York Cent., 
étc., R. Co., 20 NYS 163 [aff 141 N. Y. 
606 *mem, 3 30 NE 740 mem]. 

Or.—Russell v. Oregon R., etc., Co., 
54 Or. 128, 102 P 619. 

Pa. _-King vy. Pittsburgh, ‘éte., RR. 
Co,, 242 Pa. 497, 89 A 577. 

S. C.—Zeigler v. Northeastern R. 
Coo S.C. 221. 

Tex.—International, etc., R. Co. v. 
Graves, 59 Tex. 330; Galveston, etc., 
R. Co. v. Eaten, (Civ. A.) 44 SW 562; 
Galveston, etc., R. Co: v. Duelm, (Civ. 
A.) 23 SW 596 [aff 86 Tex. 450, 25 SW 
406]. See Texas, etc., R. Co. v. Tuck- 
er, 48 Tex. Civ. A. 115, 106 SW 764 
{rev on confession of error 214 U.S. 
532, 29 SCt 701, 53 L. ed. 1070]. 

W. Va.—Morris v. Baltimore, etce., 
Re Co. 10%] W.' Vax 181,°147° SE 759" 
Morris v. Baltimore, etc., R. Co., 107 
W. Va. 97, 147 SE 547, 551 [cit Cyc]. 

.Can.—Grand Trunk R. Co. v. Beck- 
ett, 16 Can. S. C..713 [aff 13 Ont. A. 
1745" “Harris v. Rex, 9 Can. “Exch, 
206. 

“The question as to whether or not 
a rate of speed at a crossing is so 
dangerous or excessive as to consti- 
tute negligence must depend upon the 
particular circumstances there exist- 
ing.” Bilton v. Southern Pac. Co., 148 


Cal. 448, 447, 838 P 440. 

[a] Tlustration.— Whether a high 
rate of speed is negligence depends 
upon the population of the village in 
which the crossing is located, how 
well the crossing is guarded, how 
straight the track is, how much trav- 
el there was in the village, and to 
what extent the view of the track 
was obstructed by buildings, poles, 
andi foliage. Morgan v. Detroit, etc., 
R. Co., 234 Mich. 497, 208 NW 434, 

[b] Rates not negligent under cir- 
cumstances.—(1) Where a railroad 
track is straight for a long distance 
before reaching a crossing and a train 
could easily be seen along the way for 
Several hundred feet from the cross- 
ing, and the extent of the use of the 
crossing does not appear, a speed of 
eighteen miles an hour in the night- 
time cannot be said to be unreason- 
able. Giacomo v. New York, etc., R. 
Co., 196 Mass. 192, 81-NE 899. . (2) 
A switch train running toward a 
crossing at the rate of but four miles 
an hour is not running at such a rate 
as to support a charge of wantonness 
and reckless disregard of life. Gay- 
nor v. Louisville, etc., R. Co., 1386 Ala. 
244, 33 S 808. 

Negligence in rate of speed as ques- 
tion for jury see infra §§ 2041-2042. 
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148 Cal. 443, 83 P 440. 

Conn.—Norris v. New York, etc., R. 
Co., 78 Conn. 314, 61 A 1075. 

Tll.— Lake Erie, etc., R. Co. v. Zof- 
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42 AmR 227. 

Mich.—Thayer v. Flint, etc., R. Co., 
93 Mich. 150, 53 NW 216. 
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etc., R. Co., 39 App. Div. 485, 57 NYS 
344, 

Tex.—Galveston, etc., R. Co. v. Lei- 
feste, (Civ. A.) 8 SW (2d) 764 [aff 
(Commn. A.) 22 SW (2d) 1061). 

Va.—Wilmouth v. Southern R. Co., 
125 Va. 511, 99 SE 665; Southern R. 
Co. v. Abee, 124 Va. 379, 98 SE 31; 
Southern R. Co. v. Aldridge, 101 Va. 
142, 43 SE 333; Washington Southern 
R. Co. v. Lacey, 94 Va. 460, 26 SH 
834; Roberts v. Sees ee pea ete. aR, 
Co., 83 Va. 312, 2: SH 518 

[a] Rule applied.— (1) Where the 
headlight of the engine was also ex- 
tinguished. Southern R. Co. v. Al- 
dridge, 101 Va. 142, 43 SE 333. (2) 
Where the train was proceeding at 
forty miles an hour. Norris v. New 
bee etc., R. Co., 78 Conn. 314, 61 A 
107 


train at a high rate of speed and with- 
out signals of approach where train- 
men have reason to believe there are 
persons in an exposed position on the 
track. Central of Georgia R. Co. v. 
Pope, (Ala.) 127 S 835. 

[ce] Irregular trains.—(1) It is 
negligence to run an irregular train 


[b] It is wanton conduct to runa 


crossings in the country outside. of cities and vil- 
lages,? or, although within the corporate limits, out- 


at an unusual and unexpected time 
and at an extraordinary rate of speed 
across a public highway without sig- 
naling its approach (Roberts v. Al- 
exandria, etc., R. Co., 83 Va. 312, 2 SH 
518) (2) as an extra freight train at 
an unusual time at night, through a 
thickly settled part of a town, over 
frequented street crossings (New Or- 
leans, etc., R. Co. v. Brooks, 85 Miss. 
269, 38 S 40). 

[d] Obstruction to view and hear- 
ing.—It is negligence to run across 
a street at thirty miles an hour with- 
out a warning signal, while at the 
same time a long train of freight cars 
is running on a parallel track in the 
opposite direction, obstructing the 
view and drowning the noise of the 
locomotive. Cleveland, ete., R. Co. 
v. Miles, 162 Ind. 646, 70 NE 985. 

fe] Usual rate of speed may be 
negligence when approaching a high- 
way crossing, if without observing 
the usual precautions and giving the 
required danger signals to warn the 
public of the approach of the train. 
Thayer v. Flint, etc., R. Co., 93 Mich. 
150, 53 NW 216. 
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side of.the settled portion of the town,!® especially 
where the proper signals for such crossings have 
been given and the view is unobstructed.!® 
when considered together with other cireumstances 


Kan. 474, 70 P 346; Atchison, ete., R. 
Conv. Hague, 54 Kan. 284, 38 P 257; 
45 AmSR 278. 

Ky.— Chesapeake, ete., RR. Co. 
Kennard, 222 Ky. 115, 300 SW 335; 
Barksdale v. Southern R. Co;.; 199 Ky. 
592, 251 SW 656; Milner v. Evansville 
R. Co., 188 Ky. 14, 22T SW 207; Lou- 
isville, ete., R. Co. v. Cantrell, 175 Ky. 
440, 194 SW 3538; Louisville, ete., R. 
Co. v. Morgan, 174 Ky. 638, 192 SW 
672; Stull v. Kentucky Tract., etc., 
Co., 172 Ky. 650, 189 SW 721; Louis- 
ville, etc., R. Co. v. Engleman, 135 Ky. 
515, 122 SW 833, 21 AnnCas 565; Lou- 
isville, etc., R. Co. v. Molloy, 91 SW 
685, 28 KyL 1113; Parkerson v. Lou- 
isville, ete., R. Co, 80 SW 468, 25 KyL 


2260; Davis v. Chesapeake, ete., R. 
©o., 116 Ky. 144, 75 SW 275, 25 KyL 
342; Louisville, ete.,, R. Co. v. Sur- 
vant, 96 Ky. 197, 27 SW 999, 16 KyL 
545; Johnson y. Louisville, ete., R. 
Co., 91 Ky. 651; 25 SW 754. 
La.—Davis v. Alexandria, etc., R. 
Co., 152 La. 898, 94 S 486; Del Buono 


wa flimois ‘Cent: R. Ce; 12. bam A. 35; 
124 S 694; Franklin v. Louisiana, etc., 
R. .Co., 10 Ta. -A. 526, 120 S. 679: 

Me.—Henry v. Boston, ete., R. Co., 
125 Me. 366, 134 A 1938. 

Mich.—Mulvaney v. New York Cent, 
R. Co., 233 Mich. 350, 206 NW 536. 

Minn.—Fink vy. Northern Pac. R. 
Co., 162 Minn. 365, 203 NW 47. 

Miss.—Hines v. Moore, 124 Miss. 
500, 87 S 1. 

Mo.—Toeneboehn y.. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; Rollison v. Wabash R. Co., 
252 Mo. 525, 160 SW 994; Burge v. 
Wabash R. Co., 244 Mo. 76, 148 SW 
925; McGee v. Wabash R. Co., 214 Mo. 
530, 114 SW 33; Fife v. Chicago, etc., 
R. Co., 174 Mo. A. 655, 161 SW 300. 

Nebr.—Hoxie vy. Chicago, ete., R. 
Co., 102 Nebr. 442, 167 NW 557; Brown 
v. Chicago, ete., R. Co., 88 Nebr. 604, 
130) IN We 2655 Omaha, -6te., R. ‘Co. v: 
Talbot, 48 Nebr. 627, 67 NW _ 599; 
Hajsek v. Chicago, etc., R. Co., 5 Nebr. 
(Unoff.) 67, 97 NW 327 [rev 68 Nebr. 
539, 94 NW 609]. 

N. H.—Morier v. Hines, 81 N. H. 48, 
122 A ot 
N. M.—Sandoval v. Atchison, 
ay. ee 30 N. M. 343, 233 P 840. 

N. Y.—Caledonian Ins. Co. v. Erie R. 
Co., 219 App. Div. 685, 220 Nys 705; 
Goodrich v. Erie R. Co., 183 App. Div. 
189,170 NYS 672; Orafina v. New 
York State R. Co., 148 App. Div. 417, 
132 NYS 784 [amendment of decision 
den 148 App. Div. 934 mem, 133 NYS 
1135 mem]; Phelps v. Erie R. Co., 134 
App. Div. 729, 119 NYS i141; Brown 
v. Long Island R. Co., 129 App. Div. 
649, 113 NYS 1090; Hunt v. Fitch- 
bure RR, Co:, 22) App: Div. 212,47 NYS 
1034; Du Boise v. New York Cent., 
ete., R. Co., 88 Hun 10, 34 NYS 279. 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Lake 
Shore, ete, R. Co. v. Johnston, 25 
Oh. Cir. Ct. 41; Lake Shore, etc., R. 
Co. v. Schade, 15 Oh: Cir. Ct. 424, 8 
Oh Cir Dees! 316. 

Or.—Robison v. Oregon-Washington 
mR., “ete, .Co., 90 Or. 490; 176 P 594; 
Russell v. Oregon R., ete., Co., 54 Or. 
128, 102 P 619. 

Pa.—Kelly v. Director Gen. of Rail- 
roads, 274 Pa. 470, 118 A 436; Craft 
v. Hines, 272 Pa. 499, 116 A 379; Rapp 
v. Central R. Co., 269 Pal 266,° 112 A 
440; Schwarz v. Delaware, etc, R. 
Co., 218 Pa. 187, 67 A 213; Keiser v. 
Lehigh Valley R. Co., 212 Pa. 409, 61 
A 903, 1908 AmSR 872; Custer v. Balti- 
more, éte., R. €o., 206 Pa. 529, 55 A 
1130; Childs v. Pennsylvania R. Co., 
2150 Pa. 73, 24 A 341; Reading, etc., 
R. Co. v: Ritchie, 102 Pa. 425; Car- 
man v. New Jersey Cent. R. Co., 10 
Kulp 87. 

Tex.—Smith v. Galveston-Houston 
Hlectric R. Co., (Civ.-A.) 265 SW 267 
{rev on other grounds 277 SW 103]; 


etc., 
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But 


crossing.” 
ordinanee, it is 


Schaff v. Young, (Civ. A.) 264 SW 582, 
584 [cit Cyc]. 

Wis.—Shaffer v. Minneapolis, etc., 
R. Co., 156 Wis. 485, 145 NW 1086; 
Jordan v. Osborne, 147 Wis. 623, 133 
NW 32; Sutton v. Chicago, etc., R. 
Co., 98 Wis. 157, 73 NW 993. 

[a] Rule applied.—(1) The pres- 
ence of a number of houses and a 
coal mine near a crossing not increas- 
ing traffic did not change it from an 
ordinary country crossing where high 
speed could be maintained. Burge v. 
Wabash R. Co., 244 Mo. 76, 148 SW 
925. (2) The fact that an ordinary 
country road, which crossed a rail- 
road track at a grade, had been for a 
few days used as a detour from a 
much traveled highway in the vicinity 
of a city so that a large number of 
automobiles were crossing the track 
at that point, without evidence that 
the company had notice of that fact, 
does not prevent the application of 
the rule applying to ordinary road 
crossings. Barksdale v. Southern R. 
Co., 199 Ky. 592, 251 SW 656. 

[b] Private crossings in the coun- 
try (1) are within the rule of the text. 
Louisville, ete., R. Co. v. Cantrell, 175 
Ky. 440, 194 SW 3538; Louisville, etc., 
R. Co. v. Morgan, 174 Ky. 633, 192 Sw 
672; Stull v. Kentucky Tract., etc., 
Co., 172 Ky. 650, 189 SW 721; Louis- 
ville, etes. Re Co. v. Eng leman, 135 
Ky. 515, 122 Sw 833, 21 AnaOag 5653 
Davis v. Chesapeake, etc:,, R. ‘Co; 114 
Ky. 144, 75 SW 275, 25 KyL 342; Lou- 
isville, ete., R. Co. v. Survant, 96 Ky. 
197, 27 SW 999, 16 KyL 545; Johnson 
v. Louisville, ete., R. Co., 91 Ky. 651, 
25 SW 754; Hoxie v. Chicago, etc., 
R. Co., 102 Nebr. 442, 167 NW 557; 
Goodrich v. Erie R. Co., 183 App. Div. 
189, 170 NYS 672. (2) Thus a rail- 
road company may run its trains at 
any speed it pleases over private 
erossings (Louisville, etc., R. Co. v. 
Cantrell, 175 Ky. 440, 194 SW 353; 
Louisville, ete., R. Co. v. Engleman, 
135 Ky. 515, 122 SW 838, 21 AnnCas 
565), (3) and its employees owe no 
duty to moderate their speed when 
approaching such a crossing unless 
public use of the crossing is such that 
they should anticipate the presence of 
persons there (Louisville, etc., R. Co. 
v. .Morgan, 174 Ky. 633, 192 SW 672; 
Stull v. Kentucky Tract., etc., Co., 172 
Ky. 650, 189 SW 721; Davis v. Chesa- 
peake, etc., R. Co., 116 Ky. 144, 75 Sw 
275, 25 KyL 342; Louisville, ete., R. 
Co. v. Survant, 96 Ky. 197, 27 SW 999, 
16 Kyl 545; Johnson y. Louisville, 
ete: Ra Co.) SInKy, 651,925 SW. 754). 

{c]_ Particular rates of speed.—In 
accordance with the general rule, the 
following rates of speed have been 
held not negligent per se: (1) Usual 
rate of speed. Louisville, etc., R. Co. 
v. Pirschbacher, 63 Ill. A. 144. (2) 
Fifteen miles an hour just before en- 
tering the corporate limits of a mu- 
nicipality. Hines v. Moore, 124 Miss. 
500,87 S 1. (8) Twenty-five to thirty 
miles an hour. Davis v. Alexandria, 
ete., R. Co., 152 La. 898, 94 S 486; Fink 
v. Northern Pac. R. Co., 162 Minn. 
865, 203 NW 47; Sandoval v. Atchison, 
ete., R. Co., 30 N. M. 343, 233 P 840. 
(4) Thirty-five to forty miles an hour. 
New York Cent. R. Co. v. Solomon, 88 
Ind. A. 95, 161 NE 6385; Klein v. Unit- 
ed R., ete, Co., 152 Md. 492, 137 A 
306; Morier v. Hines, 81 N. H. 48, 122 
A 330; Keiser v. Lehigh Valley R. Co., 
212 Pa. 409, 61 A 903, 108 AmSR 872. 
(5) Forty to fifty miles an hour. 
Southern Pac. Co. v. Stephens, 24 F. 
C2182" Atchison, -etc:, ak. .Co. ve 
Judah, 65 Kan. 474, 70 P 346; Henry 
v. Boston, etec., R. Co., 125 Me. 366, 134 
A 193; Brown v. Chicago, etc., R. Co., 
88. Nebr. 604, 1830 NW 265; Goodrich 
v. Hrie R. Co., 1838. App. Div. 189, 170 
NYS 672. (6) Fifty-five to sixty 
miles an hour. Baltimore, etc., R. Co. 
v. Reeves, 10 F. (2d) 329; Indian- 
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existing at the time, it may be negligent for the com- 
pany to run at a high rate of speed even at such a 
Likewise, in the absence of statute or 


not negligence per se to run at a 


apolis, ete., Tract. Co. v. Rogers, 79 
Ind. A. 173, 134 NE 669; Mulvaney v. 
New York Cent. R. Co., 233 Mich. 
350, 206 NW 536; Rollison v. Wabash 
R. Co., 252 Mo. 525, 160 SW 994; Du 
Boise v. New York Cent., etc., R. Co., 
88 Hun 10, 34 NYS 279; Kelly v. Di- 
rector Gen. of Railroads, 274 Pa. 470, 
118 A 436; Smith vy. Galveston-Hous- 
ton Electric R. Co., (Tex. Civ. A.) 265 
SW 267 [rev on other grounds 277 SW 
103]; Shaffer v. Minneapolis, etc., R. 
Co., 156 Wis. 485, 145 NW 1086. (7) 
Sixty-five miles an hour. Schaff v. 
Young, (Tex. Civ. A.) 264 SW 582, 584 
[eit Cyc]. 

18. Ky.—Hummer vy. Louisville, 
etc., R. Co., 128 Ky. 486, 108 SW 885, 
32 KyL 1315; Louisville, ete., R. Co. 
v. Molloy, 91 SW 685, 28 KyL 1113. 

Tex.—Lancaster v. Green, (Civ. A.) 
245 SW 1040. 

Can.—Andreas v. Canadian Pac. R. 
Cosnait ‘Gan Sy Cra 

Que.—-Menard V. Quebec R., 

Co., 46 Que. 2: 

Sask. oe v. Canadian Nat. 
Re.Co:14 Sask.) 2.5763 

[a] Rule applied.—In an action 
for personal injuries at a street cross- 
ing, a finding of negligence based on 
operation of the engine at a high and 
dangerous rate of speed could not be 
sustained, in the absence of a show- 
ing as to whether the street was a 
much used street for publie travel, 
or whether it was in some remote por- 
tion of the city infrequently used.by 
the public. Lancaster v. Green, (Tex. 
Civ. A.) 245 SW 1040. 

19. Atchison, etc., R. Co. v. Judah, 
65 Kan. 474, 70 P 346; Newhard v. 
Pennsylvania R. Co., 153 Pa. 417, 26 A 
105, 19 LRA 563. 

20. U. S.—Norfolk, ete., R. Co. v. 
Holbrook, 27 F. (2d) 326; Southern 
Pac. Co. v. Stephens, 24 F. (2d) 182. 

Ala.—Central of Georgia R. Co. v. 
Faust, 17 Ada. A. 96, 82..S 367 [eerti= 
orari den 203 Ala. 248, 82 = 345]. 

Ind. Pie ae pa ete. Comers 
Nichols, 78 Ind. A. 361, 130 Xn 546. 

Ve a ene Vv. Chicago, etc., 15%. 
Co., 207 Iowa 30, 222 NW 344; Lun- 
dien v. Ft. Dodge, ete., AR: Co., 166 
Iowa 85, 147 NW 308; Wilson v. Chi- 
cago, etc., R. Co., 161 Iowa 191, 142 
NW 54; Hartman v. Chicago Great 
yioster R. Co., 132 Iowa 582, 110 NW 


etc., 


Kan.—Schaefer v. Arkansas Valley 
Interurban R. Co., 104 Kan. 394, 179 P 
323 [reh den 104 Kan. 740, 181 P 118]. 

Ky.—Veach v. Louisville, ete., R. 
Co., 190 Ky. 678, 228 SW 353 Ken- 
tucky Tract., etc., Co. 'v. Wilson, 165 
Ky. Laos 176 SW 991; Louisville, ete., 

Molloy, 91 SW 685, 28 By 
Ses Chesapeake, etce., R. Cc 
Hall, 147 Ky. 12, 148 SW 749 ened 
of train at highway crossing near city 
is some evidence of negligence). 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Toene- 
boehn v. St. Louis-San Francisco R. 
Co., 317 Mo. 1096, 298 SW 795 

N. H.—Stocker v. Boston, ete., 
Co.;- 83 N. H. 401, 143 A 68; Lyman 
ve Boston, etc. Ry ‘Co 665N.. be 200; 
20 A 976, 11 LRA 364. 

Pa.—PEllis v. Lake Shore, ete, R. 
Co:, 138 Pa. 506, 21 A 140, 21° AmSR 
914; Reading, etc., R. Co. v. Ritchie, 
102 Pa. 425. 

See Texas, etc., R. Co. v. Tucker, 48 
Tex. Civ. A. 115, 106 SW 764 [rev on 
confession of error 214'U. S. 532 mem, 
29 SCt 701 mem, 53 L. ed. 1070 mem]. 

[a] Circumstances affecting negli- 
gence of rate of speed.—(1) Curve in 
tracks. Central of Georgia R. Co. v. 
Faust, 17 Ala. A. 96, 82 S 36 [certio- 
rari den 203 Ala. 248, 82 S 345]. (2) 
Lack of proper signals. Norfolk, etce., 

» Cov v.. Holbrook, 277-2. (2d) "326; 
Southern Pac. Co. v. Stephens, 24 F. 
(2d) 182; Lyman v. Boston, etc., R. 
Co., 66 N. H. 200, 20 A 976, 11 LRA 
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high rate of speed over crossings in a city or vil- 
lage,?+ although a rate of speed which would not 
be negligence at a crossing in the country may ¢on- 
stitute negligence under the conditions existing at 
a crossing in a populous town or city,?* the question 
whether or not it is negligence depending on the 
circumstances at the particular time and crossing.?* 
In running through cities and towns, the speed of 


364. See Texas, etc., R. Co. Tuck- 
er, 48 Tex. Civ. A. 115, 106 Sw 764 
[rev on confession of error 214 U. 8. 
532 mem, 29 SCt 701 mem, 53 L. ed. 
1070 mem], (3) Lack of signboard 
at crossing. See Texas, etc., R. Co. v. 
Tucker, supra. (4) Lack of special 
protection at crossing. Stocker v. 
Boston, etc., R. Co., 88 N. H. 401, 143 
A 68. (5) Lack of sufficient head- 
light upon engine. See Texas, ete., R. 
Co. v. Tucker, supra. (6) Particular- 
ly dangerous crossing. Wilson v. 
Chicago, ete, R. Co., 161 Iowa 191, 
142 NW 54;  Veach vy. Louisville, etc., 
R. Co., 190 Ky. 678, 228 SW 35; Ken- 
tucky Tract., etc., Co. v. Wilson, 165 
Ky. 123, 176 SW 991; Lyman v. Bos- 
ton, ete., R. Co., 66 N. H. 200, 20 A 976, 
11 LRA 364; Ellis v. Lake Shore, etc., 
R. Co., 138 Pa. 506, 21 A 140, 21 AmSR 
914. (7) Operation of interurban car 
to accommodate local traffic by stop- 
ping at highway crossings. Lundien 
v. Ft. Dodge, etc., R. Co., 166 Iowa 85, 
147 NW 308. (8) Usual extent and 
character of use of crossing. Stocker 
Vv. ee tere Cot,” 83) NBs 40%, 
143 A 6 
LEED ne ciee of due care.—No rate 
of speed in a train moving in the open 
country is in itself negligence as to a 
person on a crossing, although it may 
become a factor when considered with 
reference to the circumstances of the 
particular case, in determining 
whether due care has been exercised. 
Graves v. Chicago, etc., Co., 207 
Iowa 30, 222 NW 344; Hartman v. 
Chicago Great Western R. Co., 132 
Iowa 582, 110 NW 10. 

21. Ala.—Rothrock v. Alabama 
Great Southern R. Co., 201 Ala. 308, 
78 S 84, 

Iowa.—Golinvaux v. Burlington, 
ete., R. Co., 125 Iowa 652, 101 NW 
465. 

La.—Foreman v. Louisiana Western 
R. Co., 140 La. 389, 73 S 242. But see 
Broussard v. Louisiana Western R. 
Co., 140 La. 517, 73 S 606 (holding that 
a speed of thirty miles an hour over 
a much used street crossing of itself 
constitutes negligence). 

Mich.—Mollica v. Michigan Cent. 
Re Co., 135 NW 927, 
LRA1917F 118; Tobias v. Michigan 
Cent. R. Co., 103 Mich. 330, 61 NW 
514. 

Minn.—Molden vy. Minneapolis, ete., 
R. Co., 160 Minn. 471, 200 NW 740. 

Nebr _—Burlington, ete; (RCo 
Wendt, 12 Nebr. 76, 10 NW 456 (hot 
gross negligence). 

N. 


Y.—Young v. Erie R. Co., 158 
App. Div. 14, 143 NYS 176. 
Va. —Johnson v. Chesapeake, etc., 


R. Co., 91° Va. 171,. 21 SH 238. 

[a] For example: (1) At a speed 
of twenty miles an hour. Mollica v. 
Michigan Cent. R. Co., 170 Mich. 96, 
1385 NW 927, LRA1917F 118. (2) At 
a speed of twenty miles an hour 
through a town of two hundred in- 
habitants, the train being properly 
manned and equipped with brakes. 
Johnson v. Chesapeake, etc., R. Co., 
91 Va. 171, 21 SE 238. (8) At a speed 
of twenty-five miles an hour in a 
city of seventeen thousand inhabi- 
tants. Tobias v. Michigan Cent. R: 
Co., 103 Mich. 330, 61 NW 514. (4) 
At a speed of forty-three miles an 
hour in a village over a crossing 
which is not a much frequented one. 
Foreman vy. Louisiana Western R. Co., 
140 La. 389, 73 S 242. 

22. Cal.—Dow v. 

Ob CAM Leos Eso. 


Southern Pac. 
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T11l.—Chicago, ete., R. Co. v. Ohlsson, 
70 Ill. A. 487. A 

Ind.—Chicago, ete., R. Co. v. Spilk- 
ey 134 Ind. 380, 33 NE 280, 34 NE 

La.—Broussard v. Louisiana West- 


ern R. Co., 140 La. 517, 73 S 606. 
Oh.—Lake Shore, ete., R. Co. v. 
Johnston, 1 Oh, Cir. Ct. N.S. 357, 25 


Oh. Cir. Ct. 41. 

Pa.—Lehigh Valley R. Co. v. 
Brandtmaier, 113 Pa. 610, 6 A 238. 

[a] Rates held negligent under the 
particular circumstances involved: 
(1) More than twenty miles an hour, 
Chicago, ets sR, Coy. sObnisson,. 70 
Tll. A. 487. (2) Thirty miles an hour. 
Lake Shore, etc., R. Co. v. Johnston, 
I Ohs) Cir Cts Nis tS.. sot 2 On OM acu. 
Cty Al. (3) Fifty miles an hour. 
Chicago, ete., R. Co. v. Spilker, 134 
Ind. 380, 33 NE 280, 34 NE 218. 

[b] Much used crossing.—A speed 
of thirty miles an hour over a much 
used crossing at the boundary line 
of the corporate limits of itself -con- 
stitutes negligence rendering the 
company liable for the death of one 
killed by a train, although the city 
ordinance limiting speed of trains 
was not applicable to the particular 
crossing, there being, however, a rule 
of the company limiting the speed 
within the city to six. miles an hour. 
Broussard v. Louisiana Western R. 
Co., 140 La. 517, 73 S 606. 

23. Ala.—Louisville, etc, R. Co. v. 


Orr, 121 Ala. 489, 26 S 35; Memphis, 
ete., R.-Co. v. Martin, 117 Ala. 367, 
2245 (28s 


Cal.—Cooper vy. Los Angeles Termi- 
nal R? Co. 13.7) Cals 22.95 70. © Lies Dow 
v. Southern Pac. Co., (A.) 288 P 89. 

Ill.— Chicago, ete., R. Co. v. Ohlsson, 
70 Dll. A. 487. 

Iowa.—Golinvaux  v. 
etec., R. Co., 125 Lowa 652, 
465. 

Minn.—Molden v. Minneapolis, ete., 
R. Co., 160 Minn. 471, 200 NW 740. 

N. Y.—Zwack v. New York, etce., R. 
Co., 160 N; VY. 362, 54 NE 785; De 
Loge v. New York Cent., etc., R. Co., 
92 Hun 149, 36 NYS 697 [aff 157 N. Y. 
pee Ba 51 NE 1090 mem]. 


Burlington, 
101 NW 


Co. 
Bratatinien 1S ea. sOLO; “6 A 238: 
Delaware, etc. Co. v. Smith, 3 


lee 

LegGaz 102, 28 LegInt 101. 

[a] Thus, while the running of a 
train at the rate of from sixty to 
sixty-five miles an hour in the sub- 
urbs of a city is not of itself negli- 
gence, it is an element to be consid- 
ered with other circumstances in de- 
termining the question of negligence. 


Golinvaux v. Burlington, ete., R. Co., 
125 Iowa 652, 101 NW 465. 
As question for jury see infra § 


2041. 

24. Ala.—Memphis, etce., R. Co. v. 
Martin, 117 Ala. 367, 238 S 231; At- 
lantic Coast Line R. Co, v. Jones, 16 
Ala. A. 447, 78 S 645. 

Ca 1.—Young v. Pacific Electric R. 
Co., 283. P. 61. 


Locklear, 9 Ga. A. 344, 71 SE 683. 
Ind.—Chicago, ete., R. Co. v. Bid- 

dinger, 63 Ind. A. 30, 113 NE 1027. 
Ky.—Louisville, ete., R. Co. v. Bays, 

220 Ky. 458, 295 SW 452: Louisville, 


etce., R. Co. v. Staebler, 184 Ky. 730, 
212 SW 919; Louisville, ete., R. Co. 
v. Seott, 184 Ky. 319, 211 SW 747; 
Chicago) ete,.R."Coiv. Armstrong, 
168 Ky. 104, 181 SW 957; Illinois 
Cent. R. Co. v. Outland, 160 Ky. 714, 


the train should be moderated to a reasonable de-. 
gree, so as to have it under reasonable control,”* 
and the same rule has been applied to a frequently 
used crossing outside the city limits.?> 
not require, however, that the speed should be such 
as to enable those in charge of the train to stop it 
instantly,?° it being sufficient if the speed could be 
slackened in time to afford a traveler upon the high- 


This does 


170 SW 48; Southern R. Co. v. Win- 
chester, 105 SW 167, 32 KyL 19; Lou- 
isville, etc., R. Co. v. Taylor, 104 SW 
RUEG3 Sd: KyL 1142; Louisville, etc., 
R. Co.. v. Trentby, 12 Ky. Op. 663 


Miss.—Illinois Cent. R. Co. v. Wil- 
liams, 144 Miss. 804, 110 S 510. 
Mo.—Holmes v. Missouri Pac. R. 


Co., 207 Mo. 149, 105 SW 624; Gengle- 
bach v. Payne, (A.) 236 SW 1092; 
Ruenzi v. Payne, 208 Mo. A. 113, 231 
SW 294. 

Oh.—Ludden v. Columbus, ete., R. 
Co., 9 OhS&CP 793, 7 OhNP 106. 

Okl.—Thrasher v. St. Louis, etc., R. 
Co., 86 Okl.. 88, 206 P 212. 

Pa.—Loughrey v. Pennsylvania R. 
Co., 284 Pa. 267, 131 A 260; Knobe- 
loch v. Pittsburgh, ete., R. Co., 266 
Pa. 140, 109 A 619; Crane v. Pennsyl- 
vania R. Co., 218 Pa. 560, 67 A 877; 
Delaware, etce., R. Co. v. Smith, 3 
LegGaz 102, 28 LegInt 101. 

Ww. Va.—Krodel v. Baltimore, etc., 
R. Co., 99 W. Va. 374, 128 SE 824. 

“The rules as to operation of trains 
in city and country are different. The 
rule which generally obtains, permit- 
ting a train to be run in the country 
at a high speed without the imputa- 
tion of negligence, does not obtain as 
to trains when operated through pop- 
ulous cities and over the much-trav- 
eled crossings therein.” Chicago, 
ete., R. Co. v. Biddinger, 63 Ind. A. 
30, 113 NE 1027, 1031. 

[a] Rule applied.—(1) Regardless 
of any ordinance, the act of running 
a train thirty to thirty-five miles per 
hour over a crossing on a much trayv- 
eled street in the heart of a town is 
a violation of common-law’ duty. 
Genglebach v. Payne, (Mo. A.) 236 SW 
1092. (2) So the running of a train 
through a city and across the streets 
at a rate of fifty to sixty miles an 
hour constitutes common-law negli- 

gence. Ruenzi v. Payne, 208 Mo. ‘A. 
T13, 231 SW 294. 

[b] Current of traffic.—A company 
is required to exercise greater care 
in running trains against the current 
of traffic, and through a populous bor- 
ough. Loughrey v. Pennsylvania R. 
Co., 284 Pa. 267, 131 A 260. 

fel Speed _ commensurate with 
danger.— (1) At city railroad cross- 
ings, where surroundings make it pe- 
culiarly dangerous, the speed of a 
train and the care in its approach 
must be commensurate with the dan- 


ger. Young v. Pacific Hlectric R. Co., 
(Cal.) 2838 P 61; Krodel v. Baltimore, 
ete. R-. Co.,, 99 WawVaw 374, 12 8ecR) 
824. (2) Thus the speed of trains 


over frequented crossings in a mu- 
nicipality must be regulated with ref- 
erence to conditions. Illinois Cent. 
moe v. Williams, 144 Miss. 804, 1108S 

[d] Speed rendering infliction of 
injury improbable is required at pub- 
lic street crossings greatly frequented 
and used. Atlantic Coast Line R. Co. 
v. Jones, 16 Ala. A. 447, 78 S 645. 

[e] Wanton and dangerous speed. 
—A railroad company is not author- 
ized to run its trains at a wanton and 
dangerous rate of speed over a public 
crossing in an incorporated town 
where people frequently cross. Mem- 
phis, ete., R.i'Co. 'v. Martin, 117 Ala. 
867, 238 S 281. 

25. Hines v. Moore, 124 Miss. 500, 
87.81, 

26. Louisville, ete., R. Co. v. Staeb- 
ler, 184 Ky. 730, 212 SW 919; Louis- 
Villé), ete.) oR.) (Co. Vie Scott: 184 ika7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


TY 


§§ 1828-1830] 


Way an opportunity to make an effort to avoid a 
collision.2* The fact that a train was moving at its 
usual?* or scheduled?® rate of speed, or that a high 
rate will render it easier to ascend a grade just be- 
yond,*° does not excuse an excessive speed over cross- 
ings in a town or city. 

Where gates have been erected and a flagman sta- 
tioned at a crossing, the railroad company has the 
right to operate its trains over the crossing at any 
rate of speed, provided it uses due eare in operating 
the appliances intended to shut off the public;** 
but where the watchman is off duty and the gates 
open, it is its duty to slacken speed.®? 

[§ 1829] (3) Obstruction of View or Hearing— 
(a) In General. The fact that the view of the high- 
way or of the train at a erossing is obstructed by 
intervening objects does not ordinarily make it neg- 
ligence not to slacken speed at such crossing, where 
the required danger signals have been given,** but 
running over it at a high rate of speed without giv- 
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ing sufficient warning signals is negligence.** So, 
where the conditions at the time and crossing are 
otherwise such as, in the exercise of ordinary care, 
to require the railroad to slacken speed,*® as where 
the crossing so obstructed is a much used one,*® the 
duty devolves upon the company to run its trains 
over the crossing at a reasonable rate. In regulat- 
ing the speed of its trains a company is not, however, 
bound to take into consideration objects not on its 
right of way or its own lands, even though they ob- 
struct the view of its lines.?7 Whether the com- 
pany should slacken speed at a particular crossing 
depends on the cireumstaneces thereat.?§ 

{§ 1830] (b) Atmospheric Conditions. Although 
there is authority to the contrary,*® where proper. 
signals are given, failure to check the speed of a 
train at a crossing because of fog*® or rain*! af- 
feeting visibility, is not negligence. Where, how- 
ever, the direction of the wind makes it difficult for 
a traveler upon the highway to hear the noise of 


‘ 


319, 211 SW 747. 
27. Louisville, etc., R. Co. v. Staeb- 
ler, 184 Ky. 730, 212 SW 919; Louis- 


whether the warning by whistle and 
bell was given within such time and 
distance, that a person who had per- 


Mass.—Hicks v. New York, etc., 
R. Co., 164 Mass. 424, 41 NE 721, 49 
AmSR 471. 


look and 


——— 
> 


. 


. -~ .&' 9 ome. TA 


1 
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ville, ete., R. Co. v. Scott, 184 Ky. 319, 
211 SW 747. 


a Davis v.. Breckler, 17 Oh. A. 
29. Galveston, etc., R. Co. v. Lei- 
feste, (Tex. Civ. A.) 8 SW (2d) 764 


[aff (Commn. A.) 22 SW (2d) 1061]. 

30. Louisville, etc., R. Co. v. Tay- 
lor, 104 SW 776, 31 KyL 1142. 

31. Central R. Co. v. Hudson, 209 
Fed. 176, 126 CCA 124; Nelson v. 
Lake Shore, ete., R. Co., 185 App. Div. 
174, 172 NYS 766; Edgerley v. Long 
Island R. Co., 46 App. Div. 284, 61 
NYS 677, 44 App. Div. 476, 60 NYS 
1062; Custer v. Baltimore, etc., R. 
Co., 206 Pa. 529, 55,.A 1130: But see 
Whelan v. New York, etc., R. Co., 38 
Fed. 15 (holding that the company 
owes a duty to pass over such cross- 
ing at a reasonably safe speed). 

32. Canadian Pac. R. Co. v. Slay- 
ton, 29 F. (2d) 687; Schwarz v. Del- 
aware, etc., R. Co., 211 Pa. 625, 60 A 
255; Connell v. Reg., 5 Can. Exch. 74. 

[a] Thus a conductor is guilty of 
negligence in running his train at a 
‘crossing where he is aware that the 
watchman or flagman is not at his 
post at so great a speed as to put it 
out of his power to prevent a collision 
with a vehicle which had attempted 
to pass over the crossing before the 
train was in sight. Connell v. Reg., 
5 Can. Exch. 74. 

33. Atlantic Coast Line R. Co. v. 
Carter, 214 Ala. 252, 107 S 218; Dyson 
vw. New York, etc., R. Co., 57 Conn. 9, 
17 A 137, 14 AmSR 82; Kelly v. Di- 
rector Gen. of Railroads, 274 Pa. 470, 
118 A 436; Schwarz v. Delaware, etc., 
Remon 218 Pa. 187; 67. Av213, See 
Filiatrault v. Canadian Pac. R. Co., 
18 Que. Super. 491 (train traveling 
at ordinary speed of trains preparing 
to stop at station). 

Speeding over crossings without 
giving proper signals generally see 
supra § 1827. 

84. Norfolk, ete., R. Co. v. Hol- 
prook, 27 F. (2d) 326;. New York, etc., 
R. Co. v. First Trust, ete., Bank, 198 
Ind. 376, 153 NE 761; Veach v. Lou- 
isville, etc., R. Co., 190 Ky. 678, 228 
SW 35; Kelly v. Director Gen. of Rail- 
roads, 274 Pa. 470, 118 A 436; Schwarz 
v. Delaware, etc., R. Co., 218 Pa. 187, 
67 A 213. L 

[a] Discussion of rule.—(1) “It is 
not the rate of speed that is the neg- 
ligence of the company, but the fail- 
ure to give proper notice of the ap- 
proach of the train.’ Schwarz v. Del- 
aware, etc., R. Co., 218 Pa. 187, 196, 67 
A 213. (2) ‘While the speed of the 
train was not in itself evidence of 
negligence, it was proper, in view of 
the peculiar conditions, to take it in- 
to consideration, in determining 


formed his duty to stop, 
listen and then started forward after 
seeing or hearing nothing, had an op- 
portunity to cross the track before the 
train could reach the crossing from 
the point where the warning was giv- 
en.” Kelly v. Director Gen. of Rail- 
roads, 274 Pa. 470, 480, 118 A 436. 

[b] Insufficiency of signals.— 
Where interurban tracks, at the cross- 
ing of a much traveled highway, were 
parallel with steam railroad tracks, 
both of which emerged from a cut, 
and the bank was left standing be- 
tween them so that an automobile 
driver approaching the interurban 
tracks from across (the railroad 
tracks could not see a car until he 
was within five or six feet of the 
track, the sounding of the regular 
erossing signals and of an electric 
alarm bell, which might have been 
mistaken for the railroad crossing 
bell, is not sufficient precaution, and 
it was negligence to operate an in- 
terurban car over that crossing ata 
speed of from twenty to twenty-five 
miles per hour, without other precau- 
tions to protect travelers on the high- 
way. Veach v. Louisville, ete., R. Co., 
190 Ky. 678, 228 SW 35. 

Requirement of signals at crossings 
with obstructed view generally see 
supra § 1823. 

35. Canadian Pac. R. Co. v. Slay- 
ton, 29 F. (2d) 687; Freidli v. Daven- 
port, ete., R. Co., 180 Iowa 387, 161 
NW 678; Schwarz v. Delaware, etc., 
Re C05 ..244% Pa, 1625; 464 (Ay 256.) And 
see cases infra note 36. 

[a] For example: (1) Where the 
view was so restricted as to make it 
possible for a driver before entering 
upon the tracks to stop, look, and 
listen without seeing or hearing a 
train and yet be caught by a train be- 
fore clearing the tracks. Schwarz v. 
Delaware, etc., R. Co., 211 Pa. 625, 61 
A 255 [expl Schwarz v. Delaware, etc., 
R. Co., 218 Pa.-187, 67 A 213, as hold- 
ing merely that under the circum- 
stances, no warning of its approach 
being given, the company cannot run 
its train at such a reckless speed as 
will run down the unwarned traveler]. 
(2) Where the view at a crossing is 
obstructed so as to make it danger- 
ous, the highway being much trav- 
eled, and gates maintained but not op- 
erated during certain hours of the day 
or night. Canadian Pac. R. Co. v. 
Slayton, 29 F. (2d) 687. 

36. Cal.—Bilton v. Southern Pace. 
Co., 148 Cal. 448, 83 P 440. 

Ky.—Chesapeake, ete., R. Co. v. 
Dixon, 104 Ky. 608, 47 SW 615, 20 KyL 
792, 50 SW 252, 20 KyL 1883. 

Me.—Ham v. Maine Cent. R. Co., 
121 Me. 171, 116 A 261. 


Mich.—Close v. Lake Shore, ete., R. 
Co., 73 Mich. 647, 41 NW 828; Gug- 
genheim v. Lake Shore, ete., R. Co., 
66 Mich. 150, 33 NW 161. 

Wash.—Hubenthal v. Spokane, etce., 
R. Co., 97 Wash. 581, 166 P 797. 

37. New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Balti- 
more, etc., R. Co. v. Kately, 12 Oh. A. 
16, 30 O. C. A. 97; Baltimore, etc., R. 
Co. v.. Moloney, 30 Oh. Cir. Ct. 792. 

38. Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261; Lake Shore, etce., 
R. Co.) vir Schade; 15 .OH. Cine Ch. 424, 
8 Oh. Cir. Dec. 316. 

As question for jury see infra § 


2041. 
39. Hines v. Beasley, 17 Ala. A. 
636, 88 S 31; Peart v. Orleans-Kenner 


Pract.1€o;,ebl La: Ax Ph ereer sr ezes 

[a] Rule applied.—On a cloudy, 
foggy morning, when the driver of a 
railroad engine cannot see beyond a 
given distance, it is his duty to drive 
at such a rate of speed as to be able 
to stop within such distance. Hines 
v. Beasley, 17 Ala, A. 636, 88 S 81. 

[b] Crossing approached by curve 
in track.—A speed of sixteen miles 
per hour maintained by an interurban 
electric car, although moderate under 
ordinary conditions, is excessive and 
negligent at a grade crossing ap- 
proached by a bend or curve in the 
track during a’dense fog. Peart v. 
Orleans-Kenner Tract. Co., 11 La. A. 
Pi 23S) 8222 

40. Pennsylvania R. Co. v. Stega- 
man, 22 F. (2d) 69; Baltimore, ete., R. 
Co. v. Reeves, 10 F. (2d) 329; Hoff- 
man v. Southern Pac. Co., 101 Cal. A. 
218, 281 P 681; Henry v. Boston, ete., 
R. -Co., 125 Me. 366, 134 A 193. 

{a] Particular rates of speed.— 
The rule has been applied where, at 
the time of the accident, the train 
was traveling: (1) At its ordinary 
speed. Pennsylvania R. Co. v. Stega- 
man; 22 F. (2d) 69. (2) Forty miles 
per hour. Henry y. Boston, ete., R. 
Co., 125 Me. 366, 184 A 193. (3) Fifty 
to sixty miles per hour. Baltimore, 
etc., R. Co. v. Reeves, 10 F. (2d) 329. 

41. De Buono v. Illinois Cent. R. 
Co., 12 La. A. 35, 124 S 694. ‘ 

[a] Thus the engineer of a train, 
operated in the open country on a 
dark, rainy day over a private right 
of way, could approach a crossing, 
which was not on a main or much 
used thoroughfare, with full expecta- 
tion that persons wishing to cross the 
track would have due regard for the 
train’s superior right, and he was not 
required to operate the train at such 
speed as would permit of stopping it 
within the distance illuminated by 
the headlight. Del Buono vy. Illinois 
Cent: RY Co:, 12) La A. 35)-224 (S694, 
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the train and its signals, and dust in the air tends 
to obscure his vision, it is the duty of the engineer 
to control the speed of the train accordingly.*? 

[§ 1831] b. Under Statutes or Ordinances*?—(1) 
In General. In many jurisdictions, the rate of speed 
of trains at public crossings is regulated by statute 
or ordinanee, fixing the maximum rate within speci- 
fied limits or providing that the engineer on reach- 
ing a whistle post shall give the required signals 
and check the train so that he may be able to stop 
at the crossing, that the train shall not go faster 
than a specified rate until the crossing or street is 
passed, or that the company shall be liable for dam- 
ages sustained while running at a greater rate than 
the one specified.t4 It is within the power of leg- 
islative bodies to make such regulations,*° and their 
purpose is to govern the railroads in their conduct 
toward persons crossing the tracks*® and to safe- 
guard against injuries to persons and property.*’ 
Liability under such statutes has been said to de- 
pend upon the lawfulness of the speed when the 
danger is, or should have been, discovered.*® 

[§ 1832] (2) Construction of Statutes or Ordi- 
nances—(a) In General. General rules as to the con- 
struction of statutes*® or municipal ordinances®°® 
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are applicable in construing statutes or ordinances. 
regulating the speed of engines or cars over cross- 
ings,®! and such enactments are to be interpreted 
in the light of other provisions on the same subject.” 
Where the statute requires speed to be checked upcn 
reaching a certain point, it is not necessary to begin 
checking the speed before reaching that point,®* 
but under an ordinance limiting the speed on cer- 
tain tracks to a specified rate, a train must be brought 
within the limit by the time it reaches such track.°* 

[§ 1833] (b) As to Particular Crossings. A stat- 
ute or ordinance preseribing the speed of trains 
through®® or in®® streets applies only to streets upon 
and through which the track is located, and not to a 
simple street crossing.°* Where the speed is lim- 
ited until gates and signal bells are erected and put. 
into operation, the limit ceases to be in force ’ when 
such appliances are put into use,°® and it is not re- 
vived by subsequent failure to operate them.®? Al-— 
though there is authority to the contrary,®° where 
an ordinance designates certain streets as bound- 
aries of the area in which speed is to be limited, eross- 
ings at designated streets are construed to be with- 
in the area;®4 and where a municipal ordinance 
limits speed over any public place or at any place 


42. Davis v. Boggs, 22 Ariz. 497, 
199 P ALG: 
43. Statutory, municipal, or official 


regulation of rate of speed generally 
see supra §§ 1025-1039. 

44. See statutory provisions; and 
Southern R. Co. v. Pair, 32 Ga. A. 378, 
123 SE 142; Louisville, ete., R. Co. 
v. Faust, 30 Ga. A. 310, 117 SE 761; 
Chesapeake, etc., R. Co. v. Young, 146 
Ky. 317, 142 SW 709 (all applying 
such regulations). 

45. Minor v. Grand Trunk R. Co., 
38 Ont. L. 646, 11 OntWN 431, 35 
DomLR 106. 

[a] Parliament of Canada has 
power to regulate the speed of trains. 
Minor y. Grand Trunk R. Co., 38 Ont. 


L. 646, 11 OntWN 431, 35 DomLR 
106. 

46. Miles v. Hines, 205 Ala. 83, 87 
S 837; Long v. Missouri Pac. R. Co., 


114 Kan. 40, 216 P 1079. 

47. Miles v. Hines, 205 Ala. 83, 
87 S 837; Louisville, ete., R. Co. v. 
Dick, 95 Miss. 111, 116, 48 S 401. 

“The object of this statute is to 
have the speed of the train reduced so 
as to bring the train under perfect 
control.’”’ Louisville, etc., R. Co. v. 
Dick, supra. 


48. Louisville, ete., R. Co. v. Dick, 
supra. 
[a] Thus the liability of a rail- 


road under Code (1906) § 4043, mak- 
ing it liable for any injury from trains 
when running through towns at more 
than six milesian hour, depends on the 
lawfulness of the speed when the dan- 
ger is discovered, or should have been 
discovered if the train had been run- 
ning at the prescribed speed; and a 
railroad is not liable where at the 
time the danger was discovered the 
train was running at a lawful speed, 
although prior to the time of the col- 
lision or discovery of danger it was 
running at an unlawful speed. Louis- 
ville, etc., R. Co. v. Dick, 95 Miss. 111, 


\ 


48 S 401. 

49. See Statutes [36 Cyc 1102 et 
seq]. 

50.. See Municipal Corporations §§ 
901-919. 


51. See cases 
and §§ 1833-1835 

52. I1l1.—Gibbons v.. Aurora, 
RCO LL Ar 
104 NE 1063]. 

Wis.—O’Brien v. Wisconsin Cent. 
R. Co., 119 Wis. 7, 96 NW 424; Schroe- 
der v. Wisconsin Cent. R. Co., 117 
Wis. 33, 93 NW 887. 


infra this section; 


etc, 
672 [aff 263 Ill. 266, 


Can.—Grand Trunk R. Co. v. Hain- 
er, 36 Can. S. C. 180; Grand Trunk R. 
Co. ‘Vv.’ MeKay, -34° Can: S: GC. 31, 3 
CanRCas 52 [allowing app 5 Ont. L. 
313, 2 OntWR 57, 3 CanRCas 42]. 

Ont.—Bell v. Grand Trunk R. Co., 
29 Ont. L. 247, 14 DomLR 279. 

Que.—Quebec, ete., R. Co. v. Girard, 
15 Que. K. B. 48. 

[a] Rule applied.—(1) Under the 
Wisconsin statute of 1898 which pro- 
vides in § 1809 that in cities and in 
villages trains shall not be operated 
faster than six miles per hour until 
after passing all the traveled streets, 
and in § 1809a that trains may be op- 
erated within such limits at the rate 
of fifteen miles per hour, providing 
gates are placed and maintained at 
the street crossings, it is held that the 
two provisions must be construed to- 
gether and limit the rate of speed to 
six miles per hour where no gates 
have been erected. O’Brien v. Wis- 
consin Cent. R. Co., 119 Wis. 7, 96 NW 
424; Schroeder v. Wisconsin Cent. R. 
Coy, 117 Was: 133," 98 INW (837. %, (2) 
Canadian statute, 55 & 56 Vict. c 27 
§ 8, limiting trains passing through a 
thickly peopled portion of a city, 
town, or village, to a maximum speed 
of six miles an hour, does not apply 
so long as railway fences on both 
sides of the track are maintained and 
turned into the cattle guards at high- 
way crossings as provided by § 6 
of such act. Grand Trunk R. Co. v. 
Hainer, 36 Can. S.-C. 180; Grand 
Trunk R. Co. v. McKay, 34 Can. S. C. 
81, 3 CanRCas 52 [allowing app 5 
Ont. L..313, 2 OntWR 57; 3 CanRCas 
42]. See Bell v. Grand Trunk R. 
Co., 29 Ont. L. 247, 14 DomLR 279; 
Quebec, ete., R. Co. v. Girard, 15 Que. 
K. B. 48 (both similarly construing 
similar statutes). (38) A municipal 
ordinance regulating the speed of 
trains has no application to the speed 
of a wild or separated section of train 
running without an engine, save to 
the extent the speed of the train is 
transmitted to it, and, while speed 
received from the engine in excess of 
the ordinance would show a viola- 
tion, speed acquired afterward would 
not, although it might show negli- 
gence in the operation of the detached 
section. Chicago, etc., R. Co. v. Vest- 
er, 47 Ind. A. 141, 98 NE 1039. 

53. Crawley v. Georgia R., 
Co., 82 Ga. 190, 8 SE 417. 

[a] Thus, under a statute provid- 
ing that upon reaching a whistle post 


etc., 


the engineer shall give the signal and 
check the train so that he may be 
able to stop at the crossing, it is not 
necessary to begin to check the speed 
before reaching the whistle post, al- 
though the track is down grade, es- 
pecially where the evidence shows 
that the train could have been stopped 
before reaching the crossing. Craw- 
ley v. ects etc., Co., 82 Ga. 190, 
8 SE 417. 

54. Johnson v. Wabash R. Co., 259 
Mo. 534, 168 SW 713. 

[a] ‘Rule applied.—Under a city 
ordinance making it unlawful to run 
a train in excess of eight miles per 
hour in the city on unfenced tracks, 
it cannot run ata higher speed up to 
an unfenced crossing and then begin 
to reduce the speed to bring it within 
the ordinance rate. Johnson vy. Wa- 
bash R. Co.; 259 Mo. 534, 168 SW 713. 

55. Seaboard Air Line R. Co. v. 
Tomberlin, 70 Fla. 435, 70 S 437; Sea- 
board Air Line R. Co. v. Smith, 53 Fla. 
375, 43 S 235. 

56. Chesapeake, etc, R. Co. v. 
Hewin, 152 Va. 649, 148 SE 794. 

.[a] Reason for rule.—‘In’’ means. 
“along” rather than “across.” Ches- 
apeake, etc., R. Co. v. Hewin, 152 Va. 
649, 148 SH 794. 

57. Seaboard Air Line R. Co. v.. 
Tomberlin, 70 Fla. 485, 70 S 487; 
Seaboard Air Line R. Co. v. Smith, 53 
Fla. 375, 48 S 235; Chesapeake, etc., 
pee v. Hewin, 152 Va. 649, 148 SE 

58. Hecker v. Illinois Cent. R. Co.,. 
231 Ill. 574, 883 NE 456. 

59. Hecker y. Illinois Cent. R. Co.;. 
supra. 

60. Louisville, ete., R. Co. y. Loyd, 
186 Ala. 119, 65 S 153: 

[a] “Between.”—An ordinance, 
fining a person who causes a locomo- 
tive to run at a greater speed than 
eight miles an hour when running “be- 
tween First street and Seventh street 
in said town,” does not include the 
territory occupied by First And Sev- 
enth Streets, but only that between 
them, the word ‘‘between” in measur- 
ing streets excluding them.  Louis- 
ville, ete., . Co. v. Loyd, 186 Ala. 
119, 65 S 168. ; 

61. Fairchild v. Detroit, ete, R. 
Co., 250 Mich. 252, 230 NW 167; Wal- 
dele v. New York Cent., etc., R. Co., 4 
App. Div. 549, 38 NYS 1009. 

[a] “Between.””—An ordinance 
providing that between Oakland Street 
and the depot the company should not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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between certain streets, the limit applies to a pub- 
lie crossing in the city, although it is not within the 
designated area.°? Requirements as to speed at 
crossings apply only to grade crossings,®* particu- 
larly where they expressly so state,°* and a law 
requiring the checking of trains at road crossings 
applies as well to crossings of streets in cities.°° A 
statute making a company liable for injuries caused 
by a rate of speed exceeding a designated rate with- 
in a municipality does not apply to injuries inflicted 
outside the municipal lmits,°® even though the 
speed could not be reduced to such rate before reach- 
ing such limits.*7 A statute limiting the speed at 
crossings where accidents had previously occurred 
is applicable to a crossing protected by a watehman,°® 
but such a statute does not apply to a crossing where 
there had been an accident of which the company 
A statute limiting speed over 
crossings “near the compact part of a town” applies 
to any compact portion, and not necessarily the larg- 
est or principal compact part of a town.?° 

Origin of crossing on highway. Persons crossing 
the track at a public road crossing are entitled to the 
protection of statutes regulating the approach of 
locomotives and ears to the crossing, no matter how 
the road or erossing came into existence.“+ So a 
requirement that trains shall not exceed a certain 
speed until “they have passed all traveled streets 
of a city” applies to all actually traveled streets 
within the city limits, although such only by user ;*? 
and a “highway,” within the meaning of such regu- 
latory statutes, is not limited to ways established 


operate its passenger trains in excess | church, 
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by county commissioners or municipal authorities,** 
the term being used in its more generic and popular 
legal sense.*4 

[§ 1834] (c) As to Particular Engines and Cars. 
A statute prescribing speed limits for trains running 
“Gnto or through” a station does not apply to a train 
running past the station without going into or through 
it."° While an engine and tender are not within 
the meaning of a law or ordinance limiting the speed 
of “passenger trains,”"® where an ordinance by its 
terms apples to “any through or local freight train 
or passenger train,” an engine and tender of a freight 
train proceeding to reconnect with the train after 
switching some cars is within its provisions.** 
Where an ordinance limits the speed of ears oper- 
ated over street railway tracks, it does not apply to 
ears when operated over railroad tracks upon a pri- 
vate right of way,’® even though they are local cars 
operated only within the city limits and running for 
the greater part of their course over city streets.”® 

Train started at crossing. A statute requiring the 
ehecking of speed of trains at public crossings does 
not apply to a train started at or upon a crossing.®° 

[§ 1835] (d) Persons Protected. Every person 
who would be benefited by a compliance by the com- 
pany with a valid ordinance is entitled to the pro- 
tection that obedience to such ordinance would fur- 
nish,*+ whether he is an inhabitant of the city or 
not,*? and although the ordinance is a franchise ordi- 
nanee.®* So a statute relating to the speed of en- 
gines and ears in depots and providing for recovery 
of full damages by one injured as a result of viola- 


engine house, | T-rails above the ground, except that: 


of fifteen miles per hour protects the 
public on the Oakland Street crossing 
as well as between such crossing and 
the depot. Fairchild v. Detroit, etc., 
R. Co., 250 Mich. 252, 230 NW 167. 

{[b] “East of Brown Street.’”—An 
ordinance limiting speed “east of 
Brown Street” to eight miles per 
hour is broad enough to cover the en- 
tire width of Brown Street. Waldele 
v. New York Cent., etc., R. Co., 4 App. 
Div. 549, 38 NYS 1009. 

62. Gillum v. Pacific Coast R. Co., 
152 Wash. 657, 279 P 114. 

63. Barron v. Chicago, etc., R. Co., 
89 Wis. 79, 61 NW 3038; Jenson v. Chi- 
cazo, etc., R. Co., 86 Wis. 589, 57 NW 
359, 22 LRA 680. 

64. Washington-Virginia R. Co. v. 
Struder, 132 Va. 368, 111 SE 239. 

[a] Thus a city ordinance prohib- 
iting the operation of trains over 
grade crossings at more than five 
miles an hour and requiring warning 
Signals is not applicable at a point 
where there was no grade crossing, 
but the street ended at the railroad 
track, and only a cinder path led 
therefrom to the station platform on 
the other side of the track. Washing- 
ton-Virginia R. Co. v. Struder, 132 Va. 
868, 111 SE 239. 


65. Central R. Co. v. Russell, 75 
Ga. 810. 

66. Hines v. Moore, 124 Miss. 500, 
Sris: 1. 

67. Hines v. Moore, supra. 
soe Railway Assoc., 32 CanRCas 

69. Bell v. Grand Trunk R. Co., 


29 Ont. L. 247, 14 DomLR 279. 

[a] For instance, an accident by a 
horse taking fright at a passing train 
after passing over the crossing, which 
accident was not caused by a physical 
impact fixing the company with notice 
or observed by railway employees so 
as to call upon them to make a report. 
Bell v. Grand Trunk R. Co., 29 Ont. 
L. 247, 14 DomLR 279. 

70. Moore v. Maine Cent. R. Co., 
106 Me. 297, 76 A 871. 

[a] Thus it includes a village with 


store, and dwelling houses, in all at 
least twenty-five buildings, and all 
situated within three hundred and 
fifty feet of the central point. Moore 
v. Maine Cent. R. Co., 106 Me. 297, 76 
A 871. 

71. Atkinson v. Fountain, 10 Ga. A. 
307, 73 SE 534. 

72. Hwen v. Chicago, ete, R. Co., 
38 Wis. 613. 

73. Moore v. Maine Cent. R. Co., 
106 Me. 297, 76 A 871. 

[a] Rule applied to a certain way 
which was a short cut-off between 
two roads, the evidence showing that, 
although never laid out aS a way, un- 
der the statute, it had been open, and 
commonly used by the public for 
travel for at least forty years, the 
public having gained a prescriptive 
right of travel thereover, that a rail- 
road company, when it built its road, 
took a deed of the premises providing 
that the company would maintain a 
train crossing over the track at such 
place, and that its successor kept the 
crossing open, planked, and at times 
stretched a rope across the way while 
fast trains were passing, and main- 
tained a sign at the crossing on which 
were the words “Railroad Crossing.” 
Moore v. Maine Central R. Co., 106 
Me. 297, 76 A 871. 


74. Moore v. Maine Cent. R. Co., 
supra. 
75. 


Flint v. Central Vermont R. 
Co., 82. Vt. 269, 73 A 590: 

76. Lake Shore, etc., R. Co. v. Pro- 
beck, 33 Ill. A. 145. But see Christ- 
mann v. Illinois Cent. R. Co., 199 Il. 
A.) 139. 

77.. Dorsett v. Atlantic Coast Line 
Re Co, 71 NIC. 109) S7SH-961. 

78. Simoneau v. Pacific Electric R. 
Co., 159 Cal. 494, 115 PB 320. 

fa] Rule applied where an acci- 
dent occurred within city limits at a 
street intersection, where for a con- 
siderable distance in either direction 
the track used by both interurban and 
local cars was on a private right of 
way which was fenced, the track be- 
ing laid with customary railroad 


at crossings the rails were flush with 
the ground, the intersections being 
open, but protected with cattle guards, 
and having signs “Look out for the 
cars.”” Simoneau vy. Pacific Electric 
R. Co., 159 Cal. 494, 115 P 320. 

79. Simoneau v. Pacific Electric R. 
Co., supra. 

[a] Reason for rule.—Under such 
ordinance the applicability thereof 
does not depend upon the nature of 
the car, but upon the nature of the 
track, and such tracks at such place 
were not. street railway tracks. 
Simoneau v. Pacific Electric R. Co., 
159 Cal. 494, 115 P 320. 

80. Harris v. Central R. Co., 78 Ga. 
520.0 SE) soo. 

[a] Reason for rule.—“By natural 
laws, instead of the situation being 
one for checking and keeping checked, 
it is one for unchecking. In passing 
from rest to motion, no checking is 
possible; the statute contemplates a 
state in which there can be less mo- 
tion not one in which, to make prog- 
ress at all, there must be more.” 
Harris v. Central R. Co.,:-78 Gal 525; 
535, 3 SH) 355. 

81. Pridmore y. Chicago, etc. R. 
Co., 275 Ill. 386, 114 NE 176 [aff 192 
Til. A. 446]; Davenport, ete., R. Co. 
v. DeYaeger, 112 Ill. A. 5387; Louis- 
ville, etc., R. Co. v. Martin, 113 Tenn. 


| 266, 87 SW 418. 


[a] Railway flagman was entitled 
to the protection of statutes and ordi- 
nances regulating the spveed of trains. 
Pridmore v. Chicago, etc., R. Co., 275 
Mi 386.) 114 NB 76 [ati gi9 2) mt eAT 
446]; Louisville, etc., R. Co. v. Mar- 
tin, 113 Tenn. 266, 87 SW 418. 

82. Long v. Missouri Pac. R. Co., 
114 Kan. 40, 216 P 1079. 

83. Shortino v. Salt Lake, etc., R. 
Co., 52 Utah 476, 174 P 860. 

[a] Thus a private person injured 
at a crossing may charge the company 
with negligence in case of a violation 
of a franchise ordinance limiting 
speed the same as where speed is lim- 
ited by any other ordinance. Shor- 
tino v. Salt Lake, etc., R. Co., 52 Utah, 
476, 174 P 860. 
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tions thereof is not confined to passengers and those 
intending to take passage,** and it covers injuries 
to property as well as to the person.®° 
requiring trains at railroad crossings to come to a 
full stop and move forward slowly, however, imposes 
no duty upon the company as to a person at a high- 
way crossing near a railroad erossing.*® 

[§ 1836] (3) Effect of Statutes or Ordinances. 
Statutes or ordinances regulating the speed of trains 
do not change the general law on the subject,*’ nor 
the rights and duties of the parties growing out of 
obedience or disobedience to such a statute or ordi- 
Trains must conform their rate of speed. 
to the safety of the public, according to the cireum:- 
stances of each case, and irrespective of statute or 


nance.*® 


84. Davis v. Thomas, 127 Miss. 174, 
89 S 907. 

85. Davis v. Thomas, supra., 

86. Central of Georgia R. Co. v. 


Griffin, 35 Ga. A. 161, 132 SE 255. 

[a] Reason for rule.—The statute 
is designed to prevent collisions be- 
tween trains, and has no reference to 
collisions between trains and automo- 
biles at highway crossings. Central 
of Georgia R. Co. v. Griffin, 35 Ga. A. 
161, 132 SE 255. 

87. Whelan v. New York, ete., R. 
Conse Meds, £5: 

88. Whelan v. New York, etc., R. 
Co., supra. 

89. Wabash R. Co. v. Henks, 
Ill. 406; Chicago, ete., R. Co. v. Spilk- 
er, 134 Ind. 380, 33 NE 280, 34 NE 218; 
Coulter v. Great Northern R. Co., 5 
N. D. 568, 67 NW 1046; Baker v. 
Hodges, (Tex. Civ. A.) 231 SW 844. 

[a] Thus (1) a city ordinance reg- 
ulating the speed of trains does not 
change the company’s common-law 
obligation to operate its trains with 
proper care. ‘Coulter v. Great North- 
ern R. Co., 5 N. D. 568, 67 NW 1046. 
(2) So the fact*that a city ordinance 
forbids the running of trains in cer- 
tain parts of the city in excess of a 
certain rate of speed does not author- 
ize the company to run its trains in 
parts of the city not specified in the 
ordinance “at any rate of speed neces- 
sarily required by the business of the 


company.” Chicago, etc. R. Co. v. 
Spilker, 134 Ind. 380, 33 NE 280, 34 
NE 218. (3) Whether an ordinance 


limiting the speed of trains to ten 
miles an hour applied to the receiver 
of a railway was immaterial, where 
the trial judge found as a fact that 
the receiver was negligent in operat- 
ing the train at the rate of speed at 
which it was operated over a crossing, 
and such finding was supported by 
the evidence. Baker v. Hodges, (Tex. 
Civ. A.) 231 SW 844. 


90. Washington, R., ete., Co. v. 
Clark, 46 App. (D. C.) 88; Ballentine 
ViEvlilinoris) Centum. Coy, Lor) Ely Ae 


-295; Ward v. Missouri Pac. R. Co., 
311 Mo. 92, 277 SW 908. 

91. Ballentine v. Illinois Cent. R. 
Co}, 157 Tll.).A.c 2953+ Shaber. v.. St. 
Paul ete., R. Co., 28 Minn. 103, 9 NW 
575; Alabama, etc., R. Co. v. Phillips, 
70 Miss. 14, 11 S 602; Louisville, etc., 
R. Co. v. French, 69 Miss. 121, 12 S 
338; West v. New Jersey R., etc., Co., 
SZ ENE din lax Ol afl) 33r Nadi. dn 430). 
But see Minor v. Grand Trunk R. Co., 
38 Ont. L. 646, 11 OntWN 431, 35 
DomLR 106 (holding that a train can- 
not be said to be improperly or negli- 
gently run in respect of speed unless 
it is transgressing the statute). 

[a] Thus a city ordinance author- 
izing a railroad company to run its 
trains over certain crossings at a cer- 
tain rate of speed does not authorize 
the running of two trains on contigu- 
ous tracks in opposite directions so 
as to pass each other at the rate of 
speed mentioned at or near a crossing 
properly used for foot passengers. 
West v. New Jersey R., etc., Co., 32 
N. J. li 91 [aff 33 N. J. L. 430]. 
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92. Alabama, etc., R. Co. v. Phil- 
lips, 70 Miss. 14,11 S 602; Louisville, 
etce,, R. Co. v. French, 69 Miss. 121, 12 
S 338. See Long Island R. ‘Co. Vv. 
Darnell, 221 Fed. 191, 136 CCA 1 
(holding the company not negligent in 
operating its train at a speed per- 
mitted by a village ordinance, where 
all the precautions to give warning 
were observed). 

93. U. S.—lllinois Cent. R. Co: v. 
O’Neill, 177 Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
Sct 694 mem, 54 L. ed. 899 mem]. 

Ala.—Weatherly v. Nashville, etc., 
Ry Con, L6G Alaa 5, tolls og: . 

Cal.—Lininger v. San Francisco, 
ete., R. Co., 18 Cal. A. 411, 123 P 235, 
238 [quot Cyc]. 

Colo.—Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808. 

Del.—Short v. Philadelphia, etc., 
R. Co., 23 Del. 108,.76 A 363; Knopf 
v. Philadelphia, etc., R. Co., 18 Del. 
3892, 46 A 747. 

Ga.—Georgia Cent. R. Co. v. Trib- 
ble, 112 Ga. 868, 38 SE 356; Bugg v. 
Ledford, 35 Ga. A. 647, 134 SE 330; 
Western, etc., R. Co. v. Watkins, 14 
Ga. A. 388, 80 SE 916; Dozier v. Cen- 
tral of Georgia R. Co., 12 Ga. A. 753, 
78 SE 469. But see Combs v. Georgia 
Ry etc.) Co, )115 Ga. 1020, 42 (SH) 383 
(holding an omission to comply with 
the statutory requirements under the 
circumstances of the case not negli- 
gence); Western, etc., R. Co. v. King, 
70 Ga. 261 (holding that it is error to 
instruct that running above the legal 
speed limit is negligence, negligence 
being a question alone for the jury). 

Tll.—Soucie v. Payne, 299 Ill. 552, 
132° NEY 779; Chicago, vetc.,. R« Co. Vv. 


' Pollock, 195 Ill. 156, 62 NE 831 [aff 


93 Ill. A. 483]; Chicago, etc., R. Co. 
v. Mochell, 193 Ill. 208, 61 NE 1028, 86 
AmSR 318 [aff 96 Ill. A. 178]; Chi- 
cago, etce., R. Co. v. Becker, 84 Ill. 
483; St. Louis, ete, R. Co. v. Dunn, 
78 Ill. 197;; FoNett v. Illinois Cent. 
R. Co., 200 Ill. A. 289; Fletcher v. 
Chicago, ete., R. Co., 190 Ill. A. 412; 
Gibbons v. Aurora, etc., R. Co., 177 
Ill. A..572° [afi 263 Tl: 268, 104° NE 
1063]; Chicago, etc., R. Co. v. Sack, 
136. Ill. A. 42; Chicago, ete); R. Co. 
v. Pulliam, 111 Ill. A. 305 [aff 208 Ill. 
456, 70 NE 460]; Wabash R. Co. v. 


Kamradt, 109 Ill. A. 2038; Chicago, 
etc., R. Co. v. Beaver, 96 Ill. A. 558 
[aff 199 Ill. 34, 65 NE 144]; Chicago, 


ete., R. Co. v. Mell, 79 Ill. A. 376: [att 
182 Ill. 523, 55 NE 554]; Chicago, etce., 
R. Co. v. Gunderson, 74 Ill. A. 356; 
Chicago, etc., R. Co. v. Des Lauriers, 
40 Ill. A. 654. See Balsewicez v. Chi- 
cago, etce., R. Co., 240 Ill. 238, 88 NE 
734 [rev 144 Ill. A. 219] (failure to 
comply with the ordinance may or 
may not establish willfulness or* wan- 
tonness, according to the speed and 
the circumstances proved). But see 
Chicago, ete., R. Co. v. Jamieson, 112 
Til. A. 69 (holding that evidence of 
violation of a speed ordinance makes 
out only a prima facie case). 
Ind.—Cleveland, etc., R. Co. v. Pace, 
179 Ind. 415, 101 NE 479; Pennsyl- 
vania Co. v. Horton, 132 Ind. 189, 381 


re 
‘ 
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ordinance ;®® and, since’a rate of speed may be neg- 
ligent at common law while within the statutory speed 
limit,°° where the circumstances at a particular 
time and crossing are such that ordinary care and — 
prudence require trains to be run at a less rate of 
speed than that limited by the statute or ordinance, 
the railroad company is bound to exercise such care 
and prudence,®! it being a question of fact to be de- 
termined by the circumstances if the speed fixed by 
such statute or ordinance is consistent with due 


[§ 1837] (4) Violation of Statutes or Ordinances. 
Where a train is run at a crossing at a rate of speed 
in excess of that limited by statute or ordinance, it 
is in most jurisdictions negligence per se,?* for which 


NE 45; Michigan Cent. R. Co. v. Kos- 
mowski, 70 Ind. A. 145, 121 NE 665; 
Pittsburgh, ete., R. Co. v. Broderick, 
56 Ind. A. 58, 102 NE 887; Shirk v. 
be ke R. Co., 14 Ind. A. 126, 42 NE 

JIowa.—Butterfield v. Chicago, etc., 
Ro! Co,, 193.) Towa "328, 0185 NW) L5i5 
Black v. Chicago Great Western R. 
Co., 187 Iowa' 904, 174 NW 774; Cor- 
rell v. Burlington, ete., R. Co., 38 
Iowa 120, 18 AmR 22. 

Kan.—Chicago, ete., R. Co. v. Ken- 
nedy, 2 Kan. A. 693, 43 P 802. 

Miss.—Illinois Cent. R. Co. v. Sum- 
rall, 96 Miss. 860, 51 S 545; Illinois 
Cent. R. Co. v. Watson, 39 S 69; Ala- 
bama, ete., R. Co. v. Phillips, 70 Miss. 
14, 11 S 602. 

Mo.—Stotler v. Chicago, ete., R. Co., 
200 Mo. 107, 98 SW 509; Schmidt v. 
Missouri Pac. R. Co., 191 Mo. 215, 90 
SW 136, 3 LRANS 196; Hutchinson v- 
Missouri Pac. R. Co., 161 Mo. 246, 61 
SW 635, 852, 84 AmSR 710; Jackson 
v. Kansas City, etc., R. Co., 157 Mo: 
621, 58 SW 32, 80 AmSR 650; Easley 
v. Missouri Pac. R. Co., 113 Mo. 236, 
20 SW 10738; Dahlstrom y. St. Louis, 
etc., R. Co., 108 Mo. 525, 18 SW 919; 
Keim v. Union R., etc., Co., 90 Mo. 314, 
2 SW 427; Cunningham v. St. Louis, 
eve, Re Cols CAL) SSW Cod) eos 
Ruenzi v. Payne, 208 Mo. A. 113, 231 


SW 294; Dale v. Smith, (A.) 185 SW 

1183; Edwards v. Chicago, etc., R. 

Co., 94 Mo. A. 36, 67 SW 950. 
Okl.—Dickinson v. Cole, 74 Okl. 


TO. LT Se S70: 


Or.—Emmons v. Southern Pac. Co., 
OsOr. 2680 191 Pxs3s. 
Ss. C.—Butler v. Southern R. Co. 


Carolina Div., 90 S.C. 273,73 SH 185; 
Rowe v. Southern R. Co., 85 S. C. 23, 
66 SE 1056; Dyson v. Southern R. Co., 
83 S. C. 354, 65 SE 344. 

S. D.—Merrill v. Minneapolis, etc., 
R. Co., 27 S. D. 1, 129 NW 468. 

Tenn.—Louisville, ete., R. Co. v. 
Martin, 113. Tenn. 266, 87 SW 418. 

Tex.—Gulf, etc., R. Co. v. Brietling, 
12 SW 1121; Stewart v. Schaff, (Civ. 
A.) 269 SW 135; St. Louis Southwest- 
ern R. Co. v. Cambron, 62 Tex. Civ. 
A. 465, 131 SW 1130; St. Louis, etce., 

Co. v. Summers, 51 Tex. Civ. A. 
Texas, etc., R: Co. 
v. Ball, 38 Tex. Civ. A. 279, 85 SW 

Missouri, ete., BR. Co. v. Owens, 
(Civ. A.) 75 SW 579; Texas, ete, R. 
Co. v. Moore, (Civ. A.) 56 SW 248; 
Texas, ete., R. Co. v.. Brown, 14 Tex. 
Civ. A. 697, 39: SW 140, 2 Tex. Civ, A. 
281. 21 SW 424. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; New- 
ton v. Oregon Short Line R. Co., 43 
Utah 219, 134 P 567. 

Wash.—Gillum v. Pacific Coast R. 
Co., 152 Wash. 657, 279 P 114. 

Wis.—Brown v. Chicago, ete. R. 
Co., 109 Wis. 384, 85 NW 271; Piper v. 
Chicago, ete., R. Co., 77 Wis. 247, 46 
NW 165. 

Que.—Girard v. Quebec, ete., R. Co:, 
25 Que. Super. 245. 

[a] Acceptance of ordinance.—The 
violation of a city ordinance limit/ng 
the rate of speed within the city limits 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the railroad company is liable if such speed is the 
proximate cause of the injury,?* and there is no 
contributory negligence on the part of the person 
injured;®* and this liability exists, although there 
was no actual ecollision,®® and notwithstanding such 
statute or ordinance has never been enforced,®’ and ° 
was customarily violated,®® or the engineer or other 
person in charge of the train did all in his power 
to stop the train after discovering the danger of the 
In. some jurisdictions, however, 
an unlawful rate of speed at a crossing is held to be 
merely evidence of negligence to be considered by 
the jury together with other circumstances on the 
although under some cir- 
.cumstances it may become negligence per se.” 
Where a person is injured by 


person injured.®® 


question of negligenee,' 


Injury by suction. 
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being sucked under a train by the current of air put 


constitutes negligence per se on the 
part of the railroad company whether 
it has accepted such ordinance or not. 
Stotler v. Chicago, etc., R. Co., 200 Mo. 
107, 98 SW 509. 

[b] Franchise ordinance is within 
the rule. Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 

{e] Gross negligence.—(1) Such 
excessive speed has been held to be 
gross negligence. Chicago, etc., R. 
Co. v. Becker, 84 Ill. 483; St. Louis, 
ete. Re Cos vo Dunn, 78 Til. sh 97.2) 
So the running of a locomotive back- 
ward over a public crossing at fifteen 
miles an hour, in violation of a city 
ordinance and without warning, is 
gross negligence. Texas, etc., R. Co. 
v. Brown, 14 Tex. Civ. A. 697, 39 SW 
140, 2 Tex. Civ. A. 281, 21 SW 424. 

[d] Subsequent ordinance.—The 
violation of an ordinance limiting the 
speed of trains to a certain rate is not 
avoided by showing the subsequent 
enactment of an ordinance limiting 
the speed rate with certain exeeptions, 
where the company does not show 
that it is within any of the exceptions 
since the original ordinance will be 
considered as continuing in force. 
Graney v. St. Louis, etc., R. Co., 140 
Mo. 89, 41 SW 246, 38 LRA 633, 38 
SW 969. 

94. See infra § 1853. 

95. Del.—Knopf v. Philadelphia, 
ete., R. Co., 18 Del. 392, 46 A 747. 

Ga.—Central of Georgia R. Co. v. 
Tribble, 112 Ga. 863, 38 SE 356. 


Miss.—Tllinois Cent. R. Co. v. Wat- 
son, 39 S 69. 
Or.—Kunz v. Oregon R. Co., 51 Or. 


191, 93 P 141,94 P 504. 

Tex.—Gulf, étc.,.8. Covv, Breitling, 
12 SW 1121. 

fa] Rule applied.—In order to pre- 
vent a recovery it must be shown that 
the injury was done with the consent 
of the injured person, or that he could 
by the exercise of ordinary care have 
avoided the consequence of the neg- 


ligence of the company. Georgia 
Cent. R. Co. v. Tribble, 112 Ga. 863, 
38 SE 356. 

96. Illinois Cent. R. Co. v. Craw- 
aa 169 Ill. 554, 48 NE 679 [aff 68 
D1. A. 855]: 

o7. Cleveland, etc., R. Co. vy. Har- 
rington, 131 Ind. "426, 30 NE 37; Garber 


Wa uot... ouls Southwestern R. Co., 
(Tex. Civ. A.) 118 SW 857. 

[a] Thus (1) the fact that defend- 
ant and others had never been prose- 
euted for violations of a city ordi- 
nance regulating the speed of trains 
within the city limits is no defense to 
an action for injuries received at a 
crossing caused by its violation 
(Cleveland, etc., R. Co. v. Harrington, 
131, Ind. 426, 30 NE 37; Garber v. St. 
Louis Southwestern R. Co., (Tex. Civ. 
A.) 118 SW 857), (2) nor is the fact 
that practically such ordinances had 
become obsolete (Cleveland, etc., R. 
Co., v. Harrington, .supra). 

98. Garber v. St. Louis Southwest- 
ern R. Co., (Tex. Civ. A.) 118 SW 857. 

99. Chicago, ete., R. Co. v. Smith, 
77 Til. A. 492; Chappell v. United R. 


Co., 174 Mo. A. 126, 156 SW 819. 

1. U.'S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 
L. ed. 485 [aff 35 Fed. 176]; Brie R. 
ae v. Farrell, 147 Fed. 220, 77 CCA 

Me.—Dyer v. Maine Cent. R. Co., 
120 Me. 154, 113 A 26; Moore v. Maine 
Cent. RCo.,. 106 Me. 297, '76A. 871; 
Wood v. Maine Cent. R. Co., 101 Me. 
469, 64 A 833. 

Mich.—Mollica v. Michigan Cent. R. 
Co., 170 Mich. 96, 135 NW 927, LRA 
1917F 118. 

N. Y.—Zwack v. New York, etc., R. 
Co., 160°N. YY. 362" 54. NE 785 [aff 8 
App. Div. 483, 40 NYS 821]; Crosby 
v. New York Cent., etc., R. Co., 88 Hun 
196, 34 NYS 714 [aff 5 App. Div. 619 
mem, 38 NYS 1142 mem]. See Mas- 
soth v. Delaware, etc., Canal Co., 64 
N. Y. 524 (no error to submit ordi- 
nance to jury in connection with other 
evidence, leaving it to them to give it 
such effect as bearing upon negligence 
as they deem it entitled to); Brown 
Vv. Buftalo; “ete: RR. Co. V22.0Ne LYLE 
(violation of ordinance, unconnected 
with any actual negligence, involved 
defendant company in no other conse- 
Sr than the payment of the pen- 
alty 

N. C.—Edwards v. Atlantic Coast 
Line R. Co., 129 N. C. 78, 39 SE 730. 

Oh.—Lake Shore, ete, R. Co. v. 
Johnston, 25 Oh. Cir. Ct. 41; Balti- 
more, ete., R. Co. v. Stoltz, 18 Oh. Cir. 
Ct. 93, 9 Oh. Cir. Dec. 638, [aff 7 OhS& 
CP. 435]. 

Pa.—Lederman v. Pennsylvania R. 
Co., 165 Pa. 118, 30 A 725, 44 AmSR 
644; Bracken v. Pennsylvania BivCo.; 
32 Pa. Super. 

Va.—Southern R. Co.. v. Stockdon, 
106 Va. 693, 56 SE 713. But see Chesa- 
peake, etc., R. Co. v. Meyer, 150 Va. 
656, 143 SE 478; Director Gen. of 
Railroads v. Blue, 134 Va. 366, 109 SH 
482, 114 SE 557 (both holding that 
violation of ordinance limiting speed 
is negligence);. Atlantic Coast Line 
R. Co. v. Tyler, 124 Va. 484, 98 SE 641 
(upholding instruction that, if train 
which struck plaintiff was operated at 
greater speed than that fixed by ordi- 
nance, railroad was negligent). 

W. Va.—kKrodel v. Baltimore, etc., 
R. Co., 99 W. Va. 374, 128 SH 824. . 

[a] Rule applied.—That a_ city 
ordinance forbids trains to be run at 
any higher than a given rate of speed 
may be considered in ascertaining 
whether or not the train was negli- 
gently run, but such an ordinance is 
not of itself evidence of negligence. 
Bracken v. Pennsylvania R. Co., 32 Pa. 
Super. 22. 

2. Edwards vy. Atlantic Coast Line 
R. Co., 129 N. C. 78, 39 SE 730; Norton 
Vv. North Carolina R. COs, 122 N. C. 
910, 29 SE 886. 

[al Thus it is negligence per se to 
run a train at a rate of speed in ex- 
cess of the limit fixed by an ordi- 
nance, at a crossing in a populous 
part of a town where the view of the 
approaching train is cut off by a long 
line of box cars. Norton v. North 


[§ 1838] 2. Means of Controlling Trains. 
the duty of a railroad company to adopt well tested 
brakes or other appliances’ for the control of its 
trains;* and it is lable for injuries caused, without 
any fault on the part of, the person injured, by rea- 
son of its failure to supply or keep in repair such 
brakes or appliances,® 
hand to apply them® at the proper time.‘ 

Statutory provisions having no application to the 
safety of the general public® or to the particular 
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in motion by a train while running at a rate of speed 
prohibited by ordinance, the company cannot be held 
hable unless it is shown that it knew that such ex- 
cessive speed would produce such a result, or that 
a reasonably prudent man would have apprehended 


It is 


and to have an employee on 


rate a R. Co., 122 N. C. 910,29 SH 

3. Graney v. St. Louis, ete., R. Co., 
157 Mo. 666, 57 SW 276, 50 ALR 153. 

4. N. Y.—Parsons v. New York 
Cent. ete, RF >Co.,) 113-0Ne Yieabby 2m 
NE 145, 10 AmSR 450, 3 LRA 6838. 

N. C.._Bradley v. Ohio Be etc., 
R. Co; 126 N. C: 785, 36 SH 134 

Tenn. —Chattanooga Rapid Transit 
a v. Walton, 105 Tenn. 415, 58 SW 

Tex.—Johnson vy. Gulf, ete., R. Co., 
2 Tex. Civ. A. 139, 21 SW 274. 

Va.—Seaboard Air Line R. Co. v. 
Abernathy, 121 Va. 173, 92 SE 913. 

5. Parsons v. New York Cent., etc., 
Ry Coase 143 Noy) (8554 24 NE 145, 10 
AmSR 450, 3 LRA 683; Bradley v. 
Ohio: River, etc,, R. Co., 1264N, (Ci 735} 
36 SE 181; Johnson v. Gulf, ete., R. 
Co. 2s Tex. Civin A, 1239521 9 SiWe 274s 
Seaboard Air Line R. Co. v. Aber- 
nathy, 121 Va. 173, 92 SE 913. 

[a] Thus (1) if decedent’s death 
was caused by ordinary negligence of 
the company in permitting the use of 
a hand car not supplied with the most 
efficient brakes, the company is liable 
for his death if such negligence was 
the proximate cause of his death, and 
he was not guilty of contributory neg- 
ligence. Johnson vy. Gulf, ete., R. Co., 
2°. Mex. Civ. As! 139). 22 NSW 2u4ee 02) 
So it is negligence to rely on a lever 
that is liable to be displaced (Parsons 
Vv. wer work ,Centi; ete, .<RaiCor dels 
N. Y. 355, 21 NE 145.710 AmSR 450, 3 
LRA 683) (3) or to kick a train over 
a crossing without having an engine 
attached to it and without having 
proper means to apply the brake and 
stop me anatn (Bradley v. Ohio River, 
etc., R. 126 N. C. 736,136 SH 118i ye 

[b] in “Tennessee, under Shannon 
Code §§ 1574, 1575, a company is ab- 
solutely liable for injuries sustained 
by reason of its brakes or other ap- 
pliances being defective, or if it fails 
to observe any other statutory re- 
quirement, although plaintiff may not 
be able to show that the accident was 
caused by the specific defect or de- 
fault. Chattanooga Rapid Transit Co. 
v. Walton, 105 Tenn. 415, 58 SW 737. 

6. Illinois Cent. R. Co. v. Baches, 
a) eg er ie 
Gross negligence.—It is gross 
negligence on the part of a brakeman 
not to be at the brakes when making 
a running switch in a populous part 
of a city crossing a traveled street, 
so as to be able to. respond to a signal 
for brakes given by the engineer. Il]- 
aye Cent. R. Co. v. Baches, 55 Ill. 


% Illinois Cent. R. Co. v. Baches; 
supra; Great Western R. Co. v. 
Brown, 3 Can. S. C. 159. 

[a] Bule applied.—The company is 
negligent in not applying the air 
brakes at a sufficient: distance from 
the crossing to enable the train, to be 
stopped by hand brakes in case of the 
air brakes giving way. Great West- 
ern. Co. Vv. Brown, 3'Can. Si. Coi15o 

8. Indianapolis, etce., Tract. Co. v. 
Rogers, 79 Ind. A. 178, 1384 NE 669. 
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cause of action® are not controlling in actions for 
injuries at crossings resulting from failure to main- 


tain required safety appliances. 


{[§ 1839] H. Precautions as to Persons Seen at or 
Other than the 
general duty to operate trains with ordinary care 
11 yailroad employees 
not reasonably anticipating that a person will come 
upon a crossing owe no particular duty of care to 
But where an engineer or other employee 


near Crossings!°—1. In General. 


when approaching a crossing, 


him.?? 


[a] Thus, in an action for injuries 
from being struck by an interurban 
car at a street crossing, it is error to 
give an instruction based on Burns 
St. Annot. (1914) § 5283, requiring 
steam and electric railways to equip 
ears with air and hand brakes, as such 
provision has no application 
safety of the general public. 
anapolis Tract. Co. v. Rogers, 
A. 173, 134 NE 669. 

9. Sea Board Air Line R. Co. v. 
" Watson, 94 Fla. 571, 113 S 716. 

[a] Federal Safety Appliance Act 
and interstate commerce commission’s 
rules concerning air brakes do not ap- 
ply to ordinary switching operations 
in railroad yards for the reason that 
“this statute shows on its face that 
it was. enacted ‘to promote the safety 
of employees and travelers upon rail- 
roads engaged in interstate com- 
merce.’” Sea Board Air Line R. Co. 
v. Watson, 94 Fla. 571, 578, 113 S 716. 

10. Contributory negligence in 
crossing near approaching train see 
infra §§ 1912, 1913. 

Injury avoidable notwithstanding 
contributory negligence see infra §§ 
1945-1948. 

Precautions as to teams in charge 
of drivers generally see infra §§ 1841- 
1845. 

11. See supra § 1810. 

12. Georgia, ete., R. Co. v. Las- 
seter, 39 Ga. A. 393, 147 SE 166. 

13. Highland Ave., etc., R. Co. v. 
Sampson, 91 Ala. 560, 8 S 778; Nash- 
ville, etc., R. Co. v. Myrick, 16 Ala. 
A. 308, 77 S 458; Chesapeake, etc., R. 
Co. v. Pace, 106 SW 1176, 32 KyL 806; 
Hines v. Arrant, (Tex. Civ. A.) 225 SW 
767. And see cases infra note 14. 

[a] Runaway team.—Where a per- 
son in charge of an engine sees or by 
the exercise of ordinary care could see 
that a team on a highway is unman- 
ageable and running off in the direc- 
tion of the railroad crossing, and the 
situation is such as to induce a person 
of ordinary prudence to believe that 
there is danger of a collision at the 
crossing, it is his duty to exercise 
ordinary care to prevent, such a colli- 
sion. Chesapeake, etc., R. Co. v. Pace, 
106 SW 1176, 32 KyL 806. See Nash- 
ville, ete., R. Co. v. Myrick, 16 Ala. A. 
308, 77 S 458 (requiring trainmen to 
use all means within their power to 
prevent collision). 

[b] Reasonable inference of dan- 
ger.—It is the duty of a railroad engi- 
neer to use the facilities at hand to 
prevent a collision either by stopping 
or lessening thel speed of the train or 
by giving some warning of its ap- 
proach when he can reasonably infer 
that an approaching automobile will 
likely undertake to cross the track, 
and ‘he has no right to wait until ab- 
solutely certain that the driver is, go- 
ing into a place of danger. Hines v. 
Arrant, (Tex. Civ. A.) 225 SW 767. 

14. U. S.—Emens vy. Lehigh Valley 
R. Co.,-223 Fed. 810; Mobile, ete., R. 
Co. v. Coerver, 112 Fed. 489, 50 CCA 
360. 

Ala.—Southern R. Co. v. Hobbs, 151 
Ala. 335, 43 S 844; Southern R. Co. v. 
Lawler, 11 Ala. A. 241, 65 S 857 [cer- 
tiorari den 191 Ala. 663, 66'S 1009]. 

Ark.—Blytheville, ete. R. Co. v. 
Gessell, 158 Ark. 569, 250 SW 881. 

; Fla. — Louisville, etc., Rie Con aN: 

English, 78 Fla. 211, 82 S 819. 
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[§§ 1838-1839 


in charge of a train sees a person in a position of 
eminent peril upon or near a crossing, it is his duty, 


although such person is not actually upon the track,** 


Ga.—Georgia, etc., R. Co. v. Las- 
seter, 39 Ga. A. 393, 147 SE 166; Geor- 
gia R. ete., Co. v. Wallis, 29 (Cee NV 
706, 116 SH 883. 

Ind.—Terre Haute, ete., Tract. Co. 

Stevenson, 189 Ind. 100, 123.NE 785, 
126 NE 3; Pittsburgh, etc., eC Opa 
Nichols, 78 Ind. A. 361, 130 NE 546; 
Louisville, ete., Tract. Co. v. Cotner, 
71 Ind. A. 377, 125 ME 78; Cleveland, 
+) RexCo.-v. ‘Cloud, 6h Indy A. 256) 
110 NE 81; Cleveland, CtCePARy CO. Ve 
Starks, (A.) 89 NE 602 

Iowa.—Lundien v. Ft. Dodge, etc., 
R. Co., 166 Iowa 85, 147 NW 308. 

Ky.—Chesapeake, ete., R. Co. v. 
Wilson, 102 SW 810, 31 KyL 500. 

Minn.—Weiss v. Great Northern R. 
Co., 110 Minn. 355, 188 NW 423. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Magin- 
nis v. Missouri Pac. R. Co., 268 Mo. 
667, 187 SW 1165; Rollison v. Wabash 
R. Co., 252 Mo. 525, 160 SW 994; Mil- 
ward v. Wabash R. Co., 207 Mo. A. 
845, 232 SW 226; Boyce v. Chicago, 
oe R. Con) 120: MovA. 1685 96 Sw 


Mont.—Riley v. Nees Pacer: 
Co., 36 Mont. San 93 P 948. 

N. J.—Taylor v. Lekian Valley R. 
Co., 87 N./J.-L-673; -94-A 566; ‘Car- 
many v. West Jersey, etewrR: Co., 78 
IN Se iss os 2 74) CAG 5G: Rafferty Vv. 
Erie R. Co., 66 N. J. L. 444, 49 A 456. 

INGE BRE 
Co., 211 App. Div. 332, 207 NYS 312; 
Bump v. New York, etc., R. Co., 38 
App. Div. 60, 55 NYS 962-[aff 165 N. 
Y. 636 mem, 59 NE 1119 mem]. 

S. C.—Lee v. Reh ae a Ra Cos 
89 S. C. 274, 71 SE 84 

Tex. —Missouri, oe RY yCoe evs 
Reynolds, 103 Tex. esi 122 SW 531 
{rev on. other grounds (Civ. A.) 115 
SW 340]: >Chieago, etc... BK. Cov wv. 
Shockley, (Civ. A.) 214 SW 716; Mis- 
souri, ete., R. Co. v. Reynolds, (Civ. 
A.) 186 SW 279; St. Louis, ete.,,.R. Co. 
Va Summers bi Dex, Civ. Avevssy olin 
SW 211; International, etc., R. Co. v. 
Sein, 11 Tex. Civ. A. 386, 33 SW 558. 

Va.—Norfolk, etc., R. Co. v. Mace, 
151 Va. 458, 145 SE 362; Southern R. 
Co. v. Abee, 124 Va. 379, 98 SE 31. 

Wis.—Piper v. Chicago, etec., R. Co., 
77 Wis. 247, 46 NW 165; Heddles v. 
Chicago, etc:, R. Co., 74 Wis. 239, 42 
NW 237. / 

[a] ‘| Duty to signal—(1) If de- 
fendant’s engineer discovered plain- 
tiff at a crossing when the engine was 
one hundred or one hundred and fifty 
feet from the crossing, and plaintiff 

was not observing the train, it was his 
duty to signal. Weiss v. Great North- 
ern R. Co., 119 Minn. 355, 138 NW 423. 
(2) So, where a fireman discovered 
that the driver of a team approaching 
a railroad crossing was unconscious 
of the train’s approach to the cross- 
ing, he could not, without being 
chargeable with negligence, refrain 
from giving a warning, if a way of 
doing so was available to him. South- 
ern R. Co. v. Lawler, 11 Ala. A. 241, 
65 S 857 [certiorari den 191 Ala. 663, 
66 S 1009]. 

{b] Ringing bell.—(1) When it is 
apparent, or when in the exercise of 
reasonable diligence it should be ap- 
parent to the railroad company that 
a driver is unaware of his danger or 


to use all reasonable precautions and efforts to pre- 
vent a collision or otherwise to avert an accident ;** 
and if he fails to do so the railroad company is la- 
ble for the resulting injuries.+® 
not guilty of negligence, however, because such em- 
ployee fails to exercise the best judgment possible 
when confronted with a sudden contingeney,*® or 


The company is 


cannot get out of the way, the com- 
pany must use such precautions by 
warnings, application of brakes, or 
other means reasonably necessary to 
avoid injury, which requirement is not 
dispensed with merely by ringing the. 
engine bell. Louisville, ete., R. Co. 
v. English, 78 Fla. 211, 82.S 819. (2) 
But an employee in the cab of an en- 
gine was under a duty to ring the bell 
to signal the occupants of an auto- 
mobile evidently oblivious of their 
peril approaching a crossing, although 
the train could not be stopped or the 
whistle sounded. Herrell v. St. Louis- 
San Francisco R. Co., (Mo.) 18 SW 
(2d) 481. 

[c] Warning.—A brakeman seeing 

a person approaching the track is not 
bound to signal the engineer tmme- 
diately on the appearance of danger, 
where he attempts to warn the ap- 
proaching traveler to keep off the 
track. Mobile, etc., R. Co. v. Coerver, 
112 Fed. 489, 50 CCA 360. 
_ [dj] Brakeman stationed at cross- 
ing where a freight train has been cut 
in two is under the duty to exercise 
reasonable care to prevent injuring 
persons who may be in the act of pass- 
ing over the track between the parts 
of the train. Boyce v. Chicago, etc., 
R. Co., 120 Mo. A. 168, 96 SW 670: 
But see Young v. New York, ete., R. 
Co., 107 N. Y. 500, 14 NE 434 (holding 
that the failure of a brakeman stand- 
ing ata crossing to warn the person 
injured of the approach of an engine 
is not negligence for which the rail- 
road company is responsible where it 
is not shown that ‘the was stationed 
there to warn travelers). 

[e] Intoxicated person on cross- 
ing.—If the motorman of an electric 
car saw a pedestrian at a highway 
crossing in a position of peril in time, 
by the exercise of ordinary care un- 
der the circumstances, to avoid injur- 
ing him, failure to exercise such eare, 
proximately resulting in the latter’s 
injury, is negligence for which he can 
recover notwithstanding he was in- 
toxicated at the time. Louisville, etc., 


Tract. Co. va Cotner. 7k Inde Ayaan 
125 NE 78. 
15. .See cases supra notes 13, 14. 


16. Ill—Chicago, ete, R. ‘Co. Vv. 
HMeanolf; 121 A. 323. 

Kan.—Clark v. Atchison, etec., R. Co., 
12%) Kans 15 272 128 

N. H.—Collette Vv. Boston, ete., FR: 
Co., N.-H: 210; 140 Al 176. 

N. Y.—Lewis v. Long Island R. Co., 
162 N. Y. 52, 56 NE 548. 

Pa. —Frances v. Monongahela R. Co., 
92 Pa. Super. 129. 
souri, §.ete.) Ri Cowes 
Trochta, (Civ. A.) 181 Sw 761 ‘Trev 
se grounds (Commun. A.) 218 SW 

Va.—Norfolk, ete., R. Co. v. Mace, 
151 Va. 458, 145 SE 362. 

[a] Rule applied.—Where only 
eight seconds elapsed between the 
time the engineer saw plaintiff’s peril 
and the happening of the accident, it 
was error to instruct that, if the en- 
gineer, after seeing such peril, omit- 
ted to do any act which might have 
prevented the accident or might have 
lessened the damage to plaintiff, the 
railroad company was guilty of negli- 
gence. Lewis v. Long Island R. Co., 
162 N. Y. 52, 56 NE 548 [rev 32 App. 
Div. 627, 53 NYS 1107]. 


a am a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1839-1840] 


fails to-provide against unusual or unexpected con- 
tingencies,’? or does not at all hazards use all the 
means at his command to prevent a collision;!® and 
if upon discovering a person in peril at a crossing 
the engineer or other employee uses all reasonable 
precautions and efforts to avert an accident, such as 
by blowing the alarm whistle and applying the 
brakes, he performs his whole duty, and although such 
efforts are unavailing, there is no liability on the part 


of the railroad company.?® 


7. Louisville, ete, oR. Co Vv. 
Schmidt, 134 Ind. 16, 33 NE 774. 

[a] Thus a statement by train 
hands to the driver of a vehicle that 
the train would not pull out for some 
time to come is not an assurance 
against any contingency except the 
movement of the train; and in an ac- 
tion for personal injury sustained by 
being thrown from a wagon while 
driving over a railroad crossing owing 
to the fact that plaintiff's horse was 
frightened by the sudden escape of 
steam from the safety valve, the com- 
pany cannot be held liable on the the- 
ory that it was\negligence to invite 
the driver to cross the track, where 
there was no evidence that the train 
hands were aware that the steam pres- 
sure was at the point of escaping 
through the safety valve. Louisville, 
ete., R. Co. v. Schmidt, 134 Ind. 16, 33 
NE 774. 

Chicago, ete., R. Co. v. Shock- 
ee Civ. A.) 214 SW 716. 

‘19. . S—Southern R. Co. v. Lew- 
(2d) 340; Byrne v. Kansas 
City, etce., R. Co., 61 Fed. 605, 9 CCA 
666, 24 LRA 693 (decided under Milli- 
ken & V. Tenn. Code § 1298 subs 4). 

Ala.—Cunningham Hardware Co. v. 
S358. ete., R. Co., 209 Ala. 327, 96 

Cal.—Green v. Los Angeles Ter- 
minal R: Co., £43:Cal. 31, 76 2 719, 101 
AmSR 68, 69 P 694; Lucchese v. San 
Francisco-Sacramento R. Co., (A.) 289 
P 188; Rowe v. Southern California 
Re Co. 4, Cals Avi 87 P 220. 
pat C.—MecDermott v. Severe, 25 App. 

6. 

Fla.—Bagdad Land, etc., Co. v. Mon- 
eyway, 80 Fla. 784, 86 S 687. 

Tll.—-Glockner v. Wabash R. Co., 95 
TH. A. 550. 

Ind.—Indiana, etc., R. Co. v. Wheel- 
er, 115 Ind. 253, 17 NE 563. 

Ky. —Louisville, ete, R. Co. 
Benke, 164 Ky. 798,°176 SW "212: 
Louisville, ete; BR. Co. v. Creighton, 
tea 42, 50 SW 227, 20 KyL 1691, 

Me.—Scripture v. Maine Cent. R. 
Co., 113 Me. 218, 93 A 362. 

Md.—-Cowen v. Dietrick, 101 Md. 46, 
60 A 282; Baltimore, etc.,.R. Co. v. 
Roming, 96 Md. 67, 53 A 672. 

Mo.—Eswin v. St. Louis, ete, R. 
Co., 96 Mo. 290, 9 SW 577; Neier v. 
Missouri Pac. R. Co., 1 SW 387. 

Nebr.—Meyer v. Midland Pac. R. 
'Co.,- 2 Nebr 319. 

Tenn.—Artenberry v. Southern R. 
Co., 103 Tenn. 266, 52 SW 878. 

Tex.—Schaff v. Verble, (Civ. A.) 240 
SW 597 [aff 251 SW 1023]; Hines v. 
Arrant, (Cive An).225 SW 267s) Chi= 
cago, etc., R. Co. v. Shockley, (Civ. A.) 
214 SW 716. 

Vt.—Guilmont v. Central Vermont 
R. Co., 78 Vt. 185, 62 A 54. 


Va. ~_Norfolk, etc., Ra COs Ven IN, 
1718) Va. 439, 87 SE 740; Backus v. 
Norfolk, etc., Terminal Co., PLZ: Vaz 


292,. 71 SE 538. 

Wis.—Shaffer v. Minneapolis, etce., 
R. Co., 156 Wis. 485, 145 NW 1086; 
Heddles v. ee ClCsy RanCo.; 74 
"Wis. 239, 42 NW 237. 

Man.— Bartlett v. Winnipeg Electric 
RR.‘ Co.,,29: Man. 91 

[a] Noncompliance with statute. 
—Where a railroad engineer was keep- 
ing the lookout required by Shannon 
Tenn. Code § 1574 (4), when the auto- 
mobile in which plaintiffs were rid- 
ing came close enough to the track to 
be an obstruction, the engine being 
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slightly more than twenty feet from 
the crossing, and the engineer at once 
applied the brakes with one hand and 
took hold of.tthe reverse lever with the 
other, but the collision occurred be- 
fore he could completely reverse it, 
it was held that the engineer had done 
the obvious thing to do under the cir- 
cumstances, and the motorist could 
not recover on the statutory counts, 
although the engineer did not sound 
the alarm whistle or do other acts re- 
quired by statute, because he had no 
time to do them. Southern R. Co. v. 
Lewis, 37 F. (2d) 340., 

20. Duty to stop generally see su- 
pra § 1810. 

21. See statutory provisions; 
cases infra this note. 

{a] Purpose of statute and appli- 
cation.—The protection of life and 
property on a highway where it is 
crossed by a railroad is the purpose of 
Civ. Code (1895) § 2222, requiring an 
engineer to check a locomotive at a 
crossing so as to stop in time should 
any person be crossing the same, and 
whether a person on the crossing is in 
actual motion or temporarily standing 
does not make two such distinct situa- 
tions that that section applies only 
for the protection of persons in the 
one and not in the other. Central of 
Sek ten R. Co. v. Motz, 130 Ga. 414, 61 


[b] Particular statutes applied.— 
(1) Shannon Tenn. Code §§ 1574-1576, 
requiring precautions by a railroad 
company when an obstruction ap- 
pears on the track, applies only when 
the obstruction is in front of the en- 
gine and is on the track, or within 
striking distance of the train, and not 
when the person or obstruction comes 
into danger just in front of the en- 
gine. Curtis v. Louisville, ete., R. Co., 
232 Fed. 109, 146 CCA 301. (2) Anac- 
tion brought under Shannon Code § 
1674 subs 4, for injury at a railroad 
crossing caused when plaintiff, fright- 
ened by the approach of the train, 
jumped from his vehicle, there being 
no.actual collision, is not within the 
absolute liability imposed by §§ 1575, 
1576. Whittaker v. Louisville, etc., 
Re Co.n led) enn: 1576, 179 eSw. 140. 
(3) Milliken & V. Code § 1298, par 4, 
requiring that “when any person, ani- 
mal, ete., appears upon the road, the 
alarm whistle shall be sounded, the 
brakes put down,” etc., is not applica- 
ble to a collision caused by the tongue 
of a wagon catching in the locomo- 
tive, and drawing the wagon along- 
side, neither the wagon nor the mules 
that were pulling it having got upon 
the track before the accident oc- 
curred. Nashville, etc., R. Co. v. Sea- 
born, 85 Tenn. 391, 4 SW 661. 

22. Cal.—Green v. Los Angeles 
Rermimalek ©O.,, 143: Caladin ao, 2) 19, 
101 AmSR 68, 6 Cal. Unrep. Cas. 953, 
69 P 694; Matteson v. Southern Pac. 
CoG Cala An tolSe da. 2 LOL: 

Fla.—Atlantie Coast eae Ra Cougsvs 
Miller, 53 Fla. 246, 44 S 247. 

Ind.—Snow v. Indianapolis, ete. 
Co., 47 Ind. A. 189, 93 NE 1089. 

Kan. —Gilbert v. Missouri Pac. R. 
Co., 92 Kan. 697, 142 P 270 [den reh 
92 Kan. 281,.140 P 883 (den reh 91 
Rap. Lint SOs SOO dal. 

y.—Cox v. Louisville, ete., R. Co., 
108 Sw Sen ol Key leimesiib. 

La. Nelson Vi. Lexas, ete, RR. Co., 
140 War 676) 173 S' 769: Guillot v. Lou- 
isiana R., ete., Co; Sul cpAne ails 

Mass.—Gannett v. Boston, etc., R. 


and 
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[§ 1840] 2. Duty To Stop or Reduce Speed.”° 
Except where there is a statutory provision to the 
contrary,*! an engineer or other employee in charge 
of a train ordinarily has the right to presume that 
a person on or approaching a crossing is in posses- 
sion of his natural faculties,?? that he will take the 
precautions which the law requires him to take to 
insure his own safety,?® and that he is aware of the 
situation?* and will move to or remain in a place 


Co., 288 Mass. 125, 130 NE 183. 

N. C.—Daily v.- Richmond, ete., R. 

0.2106 INGlas01, DiS 320 

Oh.—Cleveland, ete., R. Co. v. Ter- 
ry, 8 Oh. St. 570; Cincinnati, ete, R. 
Co. v. Murphy, 18 Oh. Cir. Ct. 298, 10 
Oh, Cire Dec 195: 

Or.—Emmons v. Southern Pace. Co., 
S7TLOTr. (2.63, 0L01e Ee 833s 

Tex.—Chicago, ete., R. Co. v. Went- 
zel, (Civ. A.) 214 SW 710. 

Va.—Director Gen. of Railroads v. 
Blue, 134 Va. 366, 109 SE 482, 114 SE 
557, 558 [quot Cyc]; Norfolk, etc., R. 
Co. v. Davis, 108 Va. 514, 62 SE 337. 

Wash.—Mouso vy. Bellingham, ete., 
R. Co., 106 Wash. 299, 179 P 848 

[a] Thus a locomotive engineer 
has the right to assume that a person 
ten feet away from the track at a 
crossing, and not apparently deaf, 
will hear a whistle blown at a dis- 
tance of eighty yards. Cox v. Louis- 


neuer etc., R. Co., 104 SW 282, 31 KyL 
[b] That person injured is partial- 


ly deaf does not increase the respon- 
sibility of the railroad company as to 
the exercise of care on seeing him ap- 
proach the track where his deafness 
is not known to the employees in 
charge of the train. Cleveland, etc., 
RjCor, vi. Periyar saOhs Stab 008 

[ce] Idiot—Where an idiot is 
erossing a railroad track and is seen 
by the engineer of an approaching 
locomotive in time to stop his train, 
there is no presumption of negligence 
in not doing so unless it is shown that 
the engineer knew him to be an idiot 
and with proper care might have rec- 
ognized him. Daily v. Richmond, ete., 
R: (Cos, 106 Ny C.e30 Lait Sh 3208 

23. U. S.—St. Louis, ete., R. Co. 
v. Summers, 173 Fed. 358, 97 CCA 328. 

Ala.—Southern R. Co. v. Randle, 
128 S 894; Hurt v. Southern R. Co., 
205 Ala. 179, 87 S 533. 

Cal.—Billig v. Southern Pac. Co., 
192 Cal. 357, 219 PB 992: Green v. Los 
Angeles Terminal R. Co., 143 Cal. 31, 
76 P 719, 101 AmSR 68. 

Fla.—Atlantie Coast Line R. Co. v. 
Miller, 53 Fla. ‘246, 44 S 247. 

Ky.—Stull v. Kentucky Tract., etc., 
Cott nii2) Key? 65:05 L8ORSiws zie 

La.—Burton vy. Illinois Cent. R. Co., 
3 La. A. 362. 

Me.—Labbe v. Maine Cent. R. Co., 
122 Me. 403, 120 A 425; Sykes v. Maine 
Cent. R. Co., 111 Me. 182, 88 A 478. 

Mass.—Gannett v. Boston, ete., R. 
Co., 238 Mass. 125, 130 NE 183. 

Mo.—Guyer v. Missouri Pac. R. Co., 
174 Mo. 344, 73 SW 584. 

N. D.—State v. Great Northern R. 
Co., 54 N. D. 400, 209 NW 853. 

Tex.—Schaff v. Verble, (Civ. A.) 240 
SW-597 [aff 251 Sw 1023). 

Va.—Director Gen. of Railroads v. 
Blue, 134 Va. 366, 109 SE 482, 114 SH 
557, 558 [quot Cye]; Morton y. South- 
ern’ R. Cot, 112 Vaz 3985571 SH Seu: 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10. 

[al Right of way-—One operating 
a locomotive and train has a right to 
assume, until the contrary becomes 
evident, that one approaching the 
track will give the train the right of 
way to which it is entitled under the 
law. Labbe v. Maine Cent. R. Co., 
122 Me. 4038, 120 A 425; State v. Great 
Northern R. Co., 54 N. D. 400, 209 NW 
853; Sadler v. Northern Pac. Re, Con 
118 Wash. 121, 203 P 10. 

24. U. S.—Horan v. Boston, ete., 
R. Go., 184 Fed. 453, 106 CCA 105 [den 
reh 183 Fed. 559, 106 CCA 535]. 
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of safety ;7° 


Ala.—Southern R. Co. v. Shelton, 
136 Ala. 191, 34 S 194 

Cal. — Green v. Los Angeles Termi- 
nal R: Co., 143)'Cal. 31,65 P 719) 101 
AmSR 69; Matteson v. Southern Pac. 
Ri GCo,; 6 Cal. A. .3185..92° RP LOL: 

_. Ida.—Burrow v. Idaho, etc., R. Co., 

24 Ida. 652, 135 P 838. 

Ind.—Snow v. Indianapolis, ete. R. 

Co.; 47 Ind. A. 189, 98 NE 1089. 

i Iowa.—Duggan v. Chicago, etc., R. 
Co., 179 Iowa 1072, 159 NW 228. 

Kan.—Gilbert v. Missouri Pac. R. 
Co., 92 Kan. 697, 142 P 270 [den reh 
92 Kan. 281, 140 P 883 (den reh 91 
Kan. 711, 139 P 380)]. 

/ La.—Guillot v. Louisiana R., etc., 
Co., 3 La. A. 541; Farrar v. New Or- 
leans, ete., R. Co., 52 La. Ann, 417, 26 
© 995. 

Mich.—Bonner v. Grand Trunk 
Western R. Co., 191 Mich. 3138, 158 
NW 3. 

Mo.—Beal v. St. Louis-San Francis- 
co R. Co., 256 SW 733, 737 [cit Cyc]; 
Maginnis v. Missouri Pac. R. Co., 268 
Mo. 607, 187 SW 1165; Guyer v. Mis- 
a Pac. R. Co., 174 "Mo. 344, 73 SW 

N. H.—Johnson v. Director Gen. of 
etalon de 81 N. H. 289, 125 A 147. 

N. D.—State v. Great Northern R. 
Co., 54 N. D. 400, 209 NW 853. 

Oh. —Cincinnati, etc., R. Co. v. Mur- 
phy, 18 Oh. Cir. Ct. 298, 10: Ohi Cirs 
Dee. 195. 

Or.—Emmons v. Southern Pac. Co., 
97 Or. 268,191 P 333 

Tex. —Texas, etc., R. Co. v. Wagener, 
(Civ. A.) 262 SW 902 [writ of error 
dism 114 Tex. 375, 269 SW 1024]; 
Missouri Pac. R. Co. v. Burnett, 3 Tex. 
A. Civ. Cas. § 236. 

Va.—Director~Gen. of Railroads v. 
Blue, 134 Va. 366, 109 SE 482, 114 SE 
557, 558 [quot Cyc]; Norfolk, etc., R. 
Co. v. Davis, 108 Va. 514, 62 SE 337. 

Wash. —Mouso v. Bellingham, etc., 
R. Co., 106 Wash. 299, 179 P 848. 

25. U. S.—Gray v. Missouri Pac. 
R. Co., 23 F. (2d) 190: Auvil v. West- 
ern Maryland RecCos, 09) Ee. 2d) 30% 
Horan v. Boston, etc., R. Co., 184 Fed. 
453, 106 CCA 105 [den reh 183 ey 
559, 106 CCA 535]; St.’ Louis, ete., 
Co, v. Summers, 173 Fed. 858,'97 ocx 

AJa.—Johnson vy. Louisville, ete., R. 
Co.,.203 Ala. 86, 82 S 100; Fayet v. 
St. Louis, etc., R. Co., 203 Ala. 3, 81 
S 671; Alabama Great Southern R. 
Coy v2 Smith, 196) Ala.i77, 71S) 455; 
Georgia Cent. R. Co. v. Foshee, 125 
Ala. 199, 27 S 1006; Burson v. Louis- 
wave, ete., R. Co., 116 Ala. 198, 22 S 


Ark.—Blytheville, ete, R. Co. v. 
Gessell, 158 Ark. 569, 250 SW 881. 
Billig .v. Southern Pac. Co., 
1S2Cal. i857, 219 P, 992% “Lambert, vs 
Southern Pac. R. Co., 146 Cal. 231, 79 
P 873; Green v. Los Angeles Termi- 
oleh OO, 43y Calera Le 16k) 0h0,. LOU 
AmSR 68, 6 Cal. Unrep. Cas. 953, 69 
P 694; Green v. Southern Pace. Co., 122 
Cal. 563, 55 P 577; McCarthy v. Pa- 
cific Electric R. Co., 82 Cal. A. 503, 255 
P 858; Matteson v. Southern Pac. Co., 
CuCalwAy ols, dade LOU 
Conn.—Dyson v. New York, etc., 
a Co., 57 Conn. 9, 17 A 137, 14 AmSR 


Fla.—Bagdad Land, etc. Co. v. 
Moneyway, 80 Fla. 784, 86S 687; Lou- 
isville, etc., R.'Co. v. Harrison, 78 Fla. 
DIA sss 89; Atlantic Coast Line R. 
Co. v. Miller, 53 Fla. 246, 44 S 247. 

Ga.—Georgia Midland, etc., R. Co. 
v. Evans, 87 eon 6735513) - SH 580% 
Georgia, etc Co. v. Lasseter, 39 
Ga. A. 393, 147 Ron 166. 

Ida.—Burrow v. Tdaho, ete., R. Co., 
24 Ida. 652, 135 P 838. 

R. Co. v. Man- 


Il1.—St. Louis, ete., 
ly, 58 Il]. 300; Grinestaff v. New York 
Cent. R. Cot, 253 Ill. A, 589; Morgan 
v. Rockford, \ete.,1 Ry Co,; 254 (Ty A, 
Storm v. Cleveland, etc., R. Co., 


127; 
156 Ill. A. 88; Chicago, etc., R. Co. v. 


and the engineer or other employee 
seeing such person is generally under no obliga- 


i 
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Sack, 129 Till. A. 58. See Thompson 
v. Chicago. etc., R. Co., 190 Ill. A. 240, 

d.—Ohio, ete., R. Co. v. Walker, 
3 rnd 196, 15 NE 234, 3 AmSR 638; 
Pittsburgh, ’etc., R. Co. v. Nichols, 78 
Ind. A. 361, 130 ‘NE 546. 

Towa.—Gilliam vi. Chicago, ete, RR: 
Co., 206 Iowa 1291, 222 NW 12. 

Kan,—Gilbert v. Missouri Pac. R. 
Co., 92 Kan. 697, 142 P 270 [den reh 
92 Kan. 281, 140 P 883 (den reh 91 
Kany (11; £39 P1880). 

Ky. —Louisville, 6tel, shi CO, 
Hurst, 220 Ky. 402, 295 Sw 458; Gold. 
berg v. Chesapeake, ete eR. Co., 211 
Ky. 115, 276 SW 1087; Stull_v. Ken- 
tucky Tract., etc., Co., 172 Ky. 650, 
189 SW 721; Chesapeake, etc., R. Co. 
v. Hunter, 170 Gy FORE Feo) Sw 140; 
Conway v. Louisville, ete., RCo, 135 
Ky:=229, 119 SW. 206, 132 SW 136; 
Louisville, etc., R. Co. v. Gilmore, 131 
Ky. 132, 109 Sw 821, 338 KyL 74, 21 
LRANS 723 [reh den 114 SW _ 752]; 
Johnson v. Louisville, ete., R. Co., 91 
Ky. 651, 25 SW 754. 

La.—Nelson v. Texas, ete., R. Co., 
140 La. 676,° 78 S 769; Franklin v. 
Louisiana, ete., R. Co., 10 La. A. 526, 
120 S 679, Buckley v. Chicago, etc., 
R. Co., 8 La. A. 365; Pylant v. Chi- 
cago, etc., R. Co., 8 La. A. 350; Bur- 
ton? Vv. “Dllinois*Cent., (Rj. Co. 3. aS 
362; Farrar v. New Orleans, ete., R. 
Co., 52 La. Ann, 4147, 26 S 995. 

Me.—Labbe v. Maine Cent. R.*Co., 
122 Me. 408, 120° A 425; Sykes v. 
Tee Cent. R. Co., 111 Me. 182, 88 A 


Md.—Klein v. United R., etc., 
162 ‘Md. 492, 1387. A. '306;- State v. 
Washington, etc., R. Co., 145 Md. 285, 
125 A 538; State v. Philadelphia, etc., 
R. Co., 120 Md. 65, 87 A 492; McNab 
v. United R., etc., Co., WEL Os LOL 
A 421; Maryland Cent. R. Co. v. Neu- 
beur, ‘62 Md. 391. 

Mass.—Gannett v. Boston, ete, R. 
Co.. 238 Mass. 125, 130 NE 183 

Mich.—Rushford-Surine v. Grand 
Trunk R. Co., 239 Mich. 19, 214 NW 
168; Bonner v. Grand Trunk Western 
R. Co., 191 Mich. 313, 158 NW 3. 

Minn.—Ashlund vy. Chicago Great 
Western R. Co., 176 Minn. 214, 223 
NW 95; Hollister v. Hines, 150 Minn. 
185, 184 NW 856. 

Mo.—Clark v. Atchison, ete., R. Co., 
319 Mo. 865, 6 SW (2d) 954; Beal v. 
St. Louis-San Francisco R. Co., 256 
SW 733, 737 [cit Cyc]; Maginnis v. 
Missouri Pac. R. Co., 268 Mo. 667, 187 
SW 1165; Porter v. Missouri Pac. R. 
Co., 199 Mo. 82, 97 SW ‘880; Sites v. 
Knott, 197 Mo. 684, 96 SW 206; 
Schmidt v. Missouri Pac. R. Co.,; 191 
Mo, 215, 90 SW 136, 3 LRANS 196; 
Guyer v. Missouri Pac. R. Co.; 174 
Mo. 344, 73 SW 584; Stepp v. Chicago, 
ete!) Re'Gos 8b Mo. 229; Milward v. 
Wabash R. Co., 207 Mo. A. 345, 232 
SW 226; England v. Southwest Mis- 
souri R. Co., (A.). 180 SW 382. See 
Smith v. Chicago Great Western R. 
Co., (A.) 282 SW 62 (jury could find 
trainmen not entitled to rely on driv- 
er’s stopping when automobile con- 
tinued forward without slowing up). 

N. H.—Morier v. Hines, 81 N. H. 48, 
122 A 330; Waldron v. Boston, ete., 
R. Co., 71 N. H. 362, 52 A 443. 

N. J.—Telfer v. Northern R. Co., 30 
Ned 1838: 

N. Y.—Kretik v. New York Cent. R. 
Co.. 227 N. Y. 474; 125 NE 680. 

N. C.—Redmon v. Southern R. Co., 
195 N. C. 764, 143 SH 829; Stewart v. 
North Carolina R. Cov 136 N. CAB8b; 
48 SE 793. 

N. D.—State v. Great Northern R. 
Co., 54 N. D. 400, 209 NW 853. 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130 [rev on 
other grounds 16 Oh. Cir. Ct. 316, 9 
Oh, Cir. Dec. 277); ene ete., 
R. Co. v. Murphy, 18 Oh. Cir. Ct. 298) 
10 Oh. Cir. Dee. 195, 

Okl1.—St. Louis, ete., R. 
son, 48 Okl. 553, 150 P i665. “467 Gert 
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tion to stop or check the train,?® unless the conduct 
of those in charge thereof induces one approach- 


Cyc]. 
v. Sp anWese oat Paice.) Cos 
97 Or. 26a,0L oboe 

R. I.— Fillmore v. *Fnode Island Co., 
42 R. TY. 102, 105 A 564. 

S. C.—Gosa v. Southern R. Co., 67 
S. C. 347, 45 SE 810. 

Tex.—Texas, ete., R. Co. v. Wag- 
ner, (Civ. A.) “262 SW 902 [writ of 
error dism 114 Tex. 375;.269 SW 
1024]; Galveston, ete., R. Co. v. Slo- 
man, (Civ. A.) 244 SW 268; Schaff v. 
Verble, (Civ. A.) 240 SW 597 [aff 251 
SW 1023];  Chicago,. etc., R. Co. v. 
Wentzel, (Civ. A.) 214 Sw 710%" ts 
Worth, ete., R. Co. v. Harrison, (Civ. 
A.) 163 SW 332; Missouri Pac. R. Co. 
v. Burnett, 3 Tex. A. Civ. Cas. § 236. 

Vt.—Miller v. Central Vermont R. 
Co., 95 Vt. 69, 113 A 524; La Moun- 
tain v: Rutland R. Co., 93 Vt. 21, 106 
A 517. 

Va.—Van Sickler v. Washington, 
etc., -R. Co.,, 142 Vaz 857, 128 SE. 367; 
Director Gen. of Railroads v. Blue, 
134 Va. 366, 109 SE 482, 114 SE 557, 
558 [quot Cyc]; Norfolk, etc., R. Co. 
v. Sink, 118 Va. 439, 87 SE 740; Mor- 
ton v. Southern R..Co., 112 Va. 398, 71 
SE 561; Backus v. Norfolk, ete., Ter- 
minal Co., 112 Va: 292, 71 SE 528; 
Norfolk, etc., R. Co. v. Davis, 108 Va. 
514, 62 SE 337. 

Wash.—Mouso v. Bellingham, etc., 
R. Co., 106 Wash. 299, 179 P 848; Mil- 
ler v. Northern Pac. R. Co., 105 Wash. 
645, 178 P 808; Woolf v. ‘Washington 
R., ete., Co., 37 Wash. 491, 79 P 997. 

Wis.-Shaffer Vv. Minneapolis, ete., 
R. Co., 156 Wis. 485, 145 NW _ 1086; 
Schmolze v. Chicago, ete; R,<Co.; 83 
Wis. 659, 53 NW 743, 54 NW 106. 

B. C.— Gavin v. Kettle Valley R. 
Co¥ ae BuG. 30; 

N. S.—Morrison v. Dominion Iron, 
etc., Co., 45 N. S. 466. 

Ont.—Hendrie v. Grand Trunk R. 
Coy, 52 Ont. a> 19h 26%) Doms nes.s 
London v. Grand Trunk R. Co., 32 
Ont. L. 642, 20 DomLR 846, 18 CanR 
Cas 846. 

[a] Rule applied.—(1) One ap- 
weeanine a railroad track is not ina 
position of peril so as to charge the 
engineer of an approaching train with 
notice thereof and with the duty of 
using every exertion to avoid injuring 
him, until he steps upon the track. 
Green v. Los Angeles Terminal R. Co., 
143 Cal. 31,.76 P 719, 101 AmSR 68, 6 
Cal.. Unrep. Cas. 953, 69 P 694. (2) 
That such person gives no evidence of 
knowledge of the approach of the 
train does not indicate that he is about 
to pass in front of it. Green v. Los 
Angeles Terminal R. Co., supra. 

[b] . Child accompanied by nurse.— 
Trainmen approaching a public cross- 
ing need not anticipate that a child 
accompanied by a nurse will leave her 
place of safety and run in front of 
the train, but, until it becomes rea- 
sonably apparent to them that she 
intends to cross, they may presume 
that the child will remain in the place 
of safety. Illinois Cent. R. Co. v. 
Dupree, 1388 Ky. 459, 128 SW 334, 34 
LRANS 645, 

26. U.S.—Auvil v. Western Mary- 
Jand R. Co., 19 F. (2d) 30; Horan v. 
Boston, ete., R. Co., 184 Fed. 453, 106 
CCA 105 [den reh 183 Fed. 559, 106 
OCA, 535 }is.- St. Lovis,.cete. UR eiConve 
Summers, 173 Fed. 358, 97 CCA 328. 

Ala.—Bason _ v. Alabama Great 
Southern R. Co., 179 Ala. 299, 60 S 
922; Central of Georgia R. Co. v.. 
Foshee, 125 Ala. 199, 27 S 1006. 

Cal.—Billig v. Southern Pac. Co., 
192 Cal. 357, 219 P 992; Lambert ‘v. 
146 Cali 2315"79, 


Southern Pac. R. Co., 

P 873; Green v. Los Angeles Termi- 

nal) Ri Co. Las /Caly sie 76n es Toon: 
McCarthy v. Pacific Elec- 

82 Cal. ‘A. $08) -255) Pi 868; 

Matteson v. Southern Pac. R. Co.. 6 

Cal. A. 318, 92 P1101; Rowe v. South- 


ern California R. Co., A Calis ey 88% 
PA220; 


a a ea a Oe ea ee ee es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the crossing to believe that the train will not 
proceed to the crossing or that those in charge will 
yield the right of way,?7 or unless they have failed 


to give proper crossing signals.?8 


the duty of such employee to use all reasonable ef- 
forts consistent with the safety of the train and the 
persons thereon*® to slacken its speed and, if pos- 
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It is, however, 


sible, to stop it in time to avert an accident, where 


Conn.—Dyson vy. New York, ete., R. 
o. bie Conan; 9; (1h «A 137, 14 AmSR 


Fia.—Bagdad Land, ete ck. bey 
Moneyway, 80 Fla. 784, 86S 687; Lou- 
isville, ete, R. Cos v. Harrison, 78 
Fla. 381, 83 S 89; Atlantic Coast Line 
R. Co. v. Miller, 53 Fla. 246, 44 S 247. 

Ill.— Toledo, ete., R. Co. v. Jones, 
TOT? 314 = sit. Louis, | BtG,, Re Cosi. 
Manly, 58 Il. 300; Grinestaft v. New 
York Cent. R. Co., 258 ‘Tl A. 5895 
Williams v. Pennsylvania R. Co., 235 
Ill. A. 49; Storm v. Cleveland, etc., R. 
Co., 156 Ill. A. 88; Chicago, etce., R. 
Co. v. Sack, 129 Ill. A. 58; Theobald 
v, Chicago, ete, RCo: 15/111. A: 2083 
Chicago, etc., Co. Vv. Florens, 32 
Ill. A. 365. See Thompson v. Chicago, 
ere. KR. Go. st90 WI A: «240: 

Ind.—Cleveland, etc., R. Co. v. Klee, 
154 Ind. 430, 56 NE 234; Ohio, etc., 
R. Co. v. Walker, 113 Ind. 196, 15 NE 
234, 3 AmSR 638; Pittsburgh, etc., R. 
oe v. Nichols, 78 Ind. A. 361, 130 NE 

Iowa.—Lenning v. Des Moines, etc., 
R. Co., 227 NW 828; Pratt v. Chicago, 
etc., R. Cost 107, Towa 287, 77 NW 
1064. 

Ky.—Louisville, ete, R. Co. v. 
Hurst, 220 Ky. 402, 295 SW “458; 
Goldberg v. Chesapeake, etc., R. Co., 
211 Ky. 115, 276 SW 1087; Bauer v. 
Illinois Cent. R. Co., 156 Ky. 183, 160 


SW 933; Illinois Cent. R. Co. v. Du- 
pree, 138 Ky. 459, 128 SW 334, 34 
LRANS 645; Conway v. Louisville, 


etc., R. Co., 135 Ky. 229, 119 SW 206, 
122 SW 136; Louisville, etc., R. Co. v. 
Gilmore, 131 Ky. 132, 109 SW 321, 33 
KyL 74, 21 LRANS 723 [reh den 114 
SW 752]; Cox v. Louisville, etc., R. 
Co., 104 SW 282, 31 KyL 875; John- 
son v. Louisville, ete., R. Co., 91 Ky. 
651, 25 SW 754. 

La.—Franklin v. Louisiana, etce., 
Ry Co., 10 La. A. 526, 120 S679; Bur- 
ton v. Illinois Cent. R., 3 La. A. 362. 

Me.—Sykes v. Maine Cent. R. Co., 
111 Me. 182, 88 A 478. 

; Md.—Klein v. United R., etc., Co., 
152 Md. 492, 137 A 306; State v. Phila- 
he gana ete., Reon 120 Md. 65, 87 A 


Mich.—Rushford-Surine v. Grand 
Trunk R. Co., 239 Mich. 19, 214 NW 
168; Knickerbocker v. Detroit, etc., 
R. Co., 167 Mich. 596, 1383 NW _ 504. 

Minn.—Asklund v. Chicago Great 
Western R. Co., 176 Minn. 214, 223 
NW 95; Hollister v. Hines, 150 Minn. 
185, 184 NW 856. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Clark’v. Atchison, ete Rs Co., 
319 Mo. 865, 6 SW (2d) 954; Beal v. 
St. Louis-San Francisco R. Co., 256 
SW 733, 737 [cit Cyc]; Porter v. Mis- 
souri Pac. R. Co., 199 Mo. 82, 97 SW 
880; Sites v. Knott, 197 Mo. 684, 96 
SW 206; Schmidt v. Missouri Pac. R. 
Co., 191 ‘Mo. 215, 90 SW 136, 3 LRANS 
196; Guyer v. "Missouri Pac. R. Cor, 
174 Mo. 344, 73 SW 584. 

N. H.—Morier v. Hines, 81 N. H. 48, 
122 A 330; Waldron v. Boston, R. Co., 
WAIN. A 362, 52 A 443. 

N. J.—Telfer v. Northern R. Co., 30 
Ned? ta, 088, 

N. Y.—Warner v. New York Cent. 
R. Co., 44 N. Y. 465 [rev 45 Barb. 299], 

N. G.—Redmon v. Southern R. Ca. 
195 N. C. 764, 143 SE 829; Stewart v. 
North Carolina R. Cos 136 N.C. 385, 
48 SE 793. 

N. D.—State v. Great Northern R. 
Co., 54 N. D. 400, 209 NW 853. 

Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130 [rev on 


other grounds 16 Oh. Cir. Ct. 316, 9 
Oh. Cir. Dec. 277]; Cincinnati, etc., 
R. Co. v. Murphy, 18 Oh. Cir. Ct, 298, 
10 Oh.« Cir. Dec.-195. 

R. I.—Fillmore v. Rhode Island Co., 
i ey I, 102, 105 A 564. 

C.—Gosa v. Southern R. Coy,.67 
s. are 347, 45 SE 810; Fletcher v. 
South Carolina, etc., R. Cob 7 48. «Cc. 
205, 35 SE 513; Mack v. South Bound 
R. Co.; 52 S. C. 3238, 129 SH 905, 68 
AmSR 913, 40 LRA 679. 

Tex.—Galveston, etce., R. Co. v. 
Kieff, 94 Tex. 334, 60 SW 548; 
etc., R. Co. v. Wagner, i 
SW 902 [writ of error dism 114 Tex. 
375, 269 SW 1024]; Galveston, etc., 
R. Co. v. Sloman, (Civ. A.) 244 SW 
268; Schaff v. Verble, (Civ. A.) 240 
SW 597 [aff 240 SW 1023]; Chicago, 
etc., R. Co. v. Wentzel, (Civ. A.) 214 
SW 710; International, ete., R. Co. v. 
Wear, 33 Tex. Civ. A. 492, 77 SW 272. 

Va.—Virginia Electric, ete., Co. v. 
Jayne, 151 Va. 694, 144 SE 638; Di- 
rector Gen. of Railroads v. Blue, 134 
Va. 366, 109 SE 482, 114 SE 557, 558 
[quot Cye]; Morton v. Southern R. 
Co., 112 Va. 398, 71 SE 561; Backus 
v. Norfolk, et2., Terminal Co., 112 
Va. 292, 71 SE 528; Norfolk, etc., R. 
Co. v. Davis, 108 Va. 514, 62. SE 337. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10; Miller 
v. Northern Pac. R. Co., 105 Wash. 
645, 178 P 808; Woolf v. Washington 
R. ete., Co., 37 Wash. 491, 79.P 997. 

Wis.—Shaffer v. Minneapolis, ete., 
R. Co., 156 Wis. 485, 145 NW 1086; 
Schmolze v. Chicago, etc., R. Co., 83 
Wis. 659, 53 NW 743, 54 NW 106. 

B. C.—Gavin v. Kettle Valley R. 
Co.;.26 B.C. :30.. 

N. S.—Morrison v. Dominion Iron, 
etc., Co., Ltd., 45 N. S. 466. 

Ont.—Hendrie v. Grand Trunk R. 
Cos, 51 Ont:_ 1. 192" 67 DomLR 165; 
London v. Grand Trunk R. Co., 32 
Ont. L. 642, 20 DomLR 846, 18 
CanRCas 846. 

[a] Thus (1) unless there is some- 
thing unusual about the actions of a 
team or the driver thereof, a train 
need not be stopped at a railroad 
crossing to enable such team to cross. 
Chicago, etc., R. Co. v. Sack, 129 Ill. 
A. 58. (2) So those in charge of an 
engine are not bound to take notice 
of conduct or fright of a horse on a 
parallel highway, or to stop or slack- 
en the speed to avoid a possible colli- 
sion, unless it is so close that they 
can, by exercise of ordinary care, dis- 
cover it is frightened, and its atti- 
tude or immediate conditions are such 
as to lead a reasonably prudent per- 
son to believe there is danger of a col- 
lision. Conway v. Louisville, etc., R. 
Co., 185 Ky. 229, 119 SW 206, 122 SW 
136. «3) Where persons at or near 
a crossing have reasonable warning 
of the approach of a train, the rail- 
road company is under no obligation 
to check its speed as it approaches 
the crossing. Pratt v. Chicago, etc., 
R. Co., 107 Iowa 287, 77 NW 1064. 

{[b] Child nine years old or over 
is not presumed to be non sui juris, 
and where an employee in charge of a 
train sees such a child standing in a 
place of safety near the track he is 
not negligent in not stopping or slack- 
ening the speed of the train, where 
other proper warnings and signals 
have been given. Theobald v. Chica- 
go, ete., R..Co., 75 Ill. A. 208; Cleve- 
land, etc., R. Go. v. Klee, 154 ind. 430, 
56 NE 234; Galveston, etc., R. Co. v. 
Kieff, 94 Tex. 334, 60 SW 543. 

27. Horton v. Houston, etc,, R. Co., 
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he knows or has reason to apprehend that a per- 
son on or approaching the crossing is not in pos- 
session of ordinary ability to care for himself,*® 
as that he is infirm or helpless,*4 or is a child of 
tender years,** or that, by reason of other circum- 
stances, he apparently will not get or stay out of 
danger ;** and if he fails to do so the company is 


46 Tex. Civ. A. 639, 103 SW 467. 
28. Big Sandy, etc., R. Co. v. 
ton, 206 Ky. 156, 266 SW 1056. 
[a] Bule applied.—A requested in- 
struction as to train operatives’ right 
to assume that a vehicle driver would 
stop and allow the train to pass first 
has been held erroneous unless modi- 
fied by adding the condition that such 
operatives must, within a reasonable 
distance, have given proper crossing 
Signals. Big Sandy, etc., R. Co. v. 
Keaton, 206 Ky. 156, 266 SW 1056. 
29. Lucchese v. San Francisco-Sac- 
ramento R. Co., (Cal. A.) 289 P 188; 
Louisville, etc., R. Co. v. Benke, 164 
Ky. 798, 176 SW 212; Harbeson v. 
Louisville, etc., R. Co., (Ky.) 127 SW 


[a] Rule applied.—(1) In ap- 
proaching a crossing the company’s 
first duty is to exercise the utmost 
care for the safety of its passengers. 
To the occupants of a truck crossing 
the tracks it owes only the duty of 
exercising ordinary care which is ful- 
filled when the train is stopped in the 
shortest possible distance by a meth- 
od not injurious to the passengers. 
Lucchese v. San Francisco-Sacramen- — 
to R. Cor, (Cal. A.). 289 4 1S8F s202) 
So, where injuries to a person upon 
the highway might have been averted 
but not without grave danger to the 
train crew, failure to stop in time to 
avoid the accident is not negligence. 
Louisville, ete., R. Co. v. Benke, 164 
Ky. 798, 176 SW 212. 

30. Waldron v. Boston, etc., R. Co., 
71 N. H. 362, 52 A 443; Director Gen. 
of Railroads v. Blue, 134 Va. 366, 109 
SE 482, 114 SE 557, 558 [quot Cyc]. 

31. Daily v. Richmond, etc., R. Co., 
106 N. C. 301, 11 SE 320; Yoakum v. 
Mettasch, (Tex. Civ. A.) 26 SW 129. 

32. U. S.—New York, ete., R. Co. 
v. Kmetz, 193 Fed. 603, 118 CCA 471. 

La.—Ryan v. Louisiana, R., etc., 
Co., 146 La. 40, 83 S 371. 

Minn.—Sloniker v. Great Northern 
R. Co., 76 Minn. 306, 79 NW 168. 

N. Y.—Spooner v. Delaware, etc., R. 
Co., 1 NYSt 558 [aff 125 N.Y. 225 27 
NE 696]. But see Schwier v. New 
York. Cent., ete. R. Co., 15 Hun 572 
(holding that an engineer in taking 
his locomotive across a street at the 
rate of two miles an hour is not guilty 
of negligence in not stopping the lo- 
comotive when he sees a child three 
years old running BIO Eeias and ‘be- 
yond the engine). 

Pa.—Piepke v. Philadelphia, ete., R. 
Co., 242 Pa. 321, 89 A 124. 

Tex.—Missouri, etc., R. Co. v. Nes- 
bit, 43 Tex. Civ. A. 630, 97 SW 825. 

But see Illinois Cent. R. Co. v. Du- 
pree, 1388 Ky. 459, 128 SW 334, 34 
LRANS 645 (where the rule was not 
applied to a five-year-old child ac- 
companied by a nurse). 

[a] Rule applied to child: (1) Be- 
tween seven and eight years old. 
Piepke v. Philadelphia, etc., R. Co., 
242 Pa. 321, 89 A124. (2) Seven years 
old. New York, etc., R. Co. v. Kmetz, 
193 Fed. 603, ae aca 471. (3) Four 
years old. v. Louisiana R., 
etc., Co., 146 Te. 10, 83 S 371. 

retege Lh $.—Continental impr. Coe vs 
Stead, 95 U. ‘Ss 161.024) Laved* £035 
Vigil v. Atchison, ete., R. Co., 261 
Fed. 313; Emens v. Lehigh Valley R. 
Co., 223 Fed. 810; Southern R. Co. v. 
Fisk, 159 Fed. 373, 86 CCA 373; Cen- 
tral Trust’ Co. v. Wabash, etc., R. Co., 
27 Fed. 159. 

Ala.—Tuscaloosa Belt R. Co. v. Ful- 
ler, 153 Ala. 288, 45 S 156; Georgia 
Cent. R. Co. v. Foshee, 125 Ala. 199, 
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liable for the resulting damages.** 


ever, required to stop the train in the shortest time 
possible after discovery of the peril.*° 
impossible to do so, failure to stop before striking 
a traveler upon the highway is not, as:'a matter of 


law, negligence.*® 


Objects seen on or near track. An engineer is not 
required, every time he sees an object on or near 
the track, to stop for fear that it may be a person,** 


27 S 1006. 
Cal.—Rowe v. Southern California 
RuCoy, 4:CaliA. 15:87 P2120: 
Colo.—Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808. 
Conn.—Dyson v. New York, etc., R. 
oe 57 Conn. 9, 17 A 137, 14 AmSR 
Fla.—Louisville, ete., R. Co. v. Har- 
78 Fla. 381, 83 S 89; Louisville, 
Co. v. English, 78 Fla. 211, 


Ill.—-Illinois Cent. R. Co. v. Benton, 
69 Ill. 174; St. Louis, etc., R. Co. v. 
Manly, 58 Ill. 300; Chicago, 6te-. VR: 
Co. v. Hogarth, 38 Ill. 370; Storm v. 
Cleveland, etc., R. Co., 156 Ill. A. 88; 
rege varia €tes, a. Cos Ve Sacks) 129 SLT 


Ind.—Terre Haute, etc., Tract. Co. 
v. Stevenson, 189 Ind. 100, 123 NE 
785, 126 NE 3; Cleveland, etc., R. Co. 
v. Klee, 154 Ind. 430, 56 NE 234; Pitts- 
burgh, etc., R. Co. v. Nichols, 78 Ind. 
A. 361, 130 NE 546; Cleveland, etc., 
R. Co. v. Starks, (A.) 89 NE 602. 

Kan.—Atchison, ete., R. Co. v. Walz, 
40 Kan. 433, 19 P 787 

Ky. — Goldberg v. Chesapeake, etc., 
Ho Con 211 Ky. 7115, 276 SW 108%: 
Harbeson v. Louisville, ete., R. Co., 
127 SW 757. 

La.—Franklin v. Louisiana, ete., R. 
Co., 10 La. A. 526, 120 S 679. 

Me.—Garland v. Maine Cent. R. Co., 
35. Me. 519, 27° A 615; Purinton.-v. 
Maine Cent. R. Co., 78 Me. 569, 7 A 707. 

Mich.—Vernick v. Detroit, ete, R. 
Co., 224 Mich. 321, 194 NW 992. 

Mo.—Rollison v. Wabash R. Co., 252 
Mo. 525, 160 SW 994; Sites v. Knott, 
197 Mo. 684, 96 SW 206; Milward v. 
Wabash R. Co., 207 Mo. A. 345, 232 SW 
226; Wasmer v. Missouri Pac. R. Co., 
166 Mo. A. 215, 148 SW 155; Edwards 
v. Chicago, “etc., R..Co%, 94 Mo: A. 36, 
67 SW 950. See Wright v. Missouri 
Pac. R. Co., 220 Mo. A. 303, 286 SW 
709 (decided under the law of Indi- 
ana, and holding an instruction that 
the enginemen’s duty to take steps to 
prevent injury does not begin until 
it is discovered that a driver ap- 
proaching a crossing is likely to be 
placed in a position of peril properly 
refused). 

Nev.—Bunting v. Central Pac. R. 
Co., 16 NeW. 277. 

N. H.—Waldron v. Boston, etec., R. 
CooL IN. e362, 152) As 443 Folsom 
v. Concord, ete., ig), Co., 68 N. H. 454, 
38 A 209. 

N. J.—Taylor v. Lehigh Valley R. 
Con, 87ZNe J. GL. 673; 94 A 566: 

N. C.—Costin v. Tidewater Power 
Co., 181 N. C. 196, 106 SH 568; Hinkle 
wr Richmond» ete.) R. Cos 109 Nac. 
472, 13 SE 884, 26 AmSR_ 581; Bul- 
lock v. Wilmington, ete., R. Co., 105 
N. C. 180, 10 SE 988. 

Oh.—Hoyer v. Lake Shore Electric 
R. Co., 104 Oh. St. 467, 185 NE 627; 
New York, etce., R. Co. v. Kistler, 66 
Oh. St. 326, 64 NE 130 [rev on other 
grounds 16 Oh. Cir. Ct. 316, 9 Oh. Cir. 
Dec. 277]. 

S. C.—Fletcher v. South Carolina, 
Oten PEA OOs,, Disicec€. 205,100 | SLmoLos 
Mack v. South Bound R. Co., 52 S. C. 
323, 29 SE 905. But see Lee v. North- 
western R. Co., 89 S.C. 274, 71 SE 840 
(holding that, where trainmen discov- 
er that a team is rapidly approaching 
a crossing and is beyond the control 
of the driver, it is not their duty asa 
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matter of law to stop the train, their 
duty in such case being merely to ex- 
ercise due care). 

Tex.—Houston, ete., R: Co. v. Car- 
son, 66 Tex. 345, 1 SW 107; San Anton- 
io, ete., R. Co. v. Moore, (Civ. A.) 208 
SW 754; Texas Mexican RaiCo.ve De 
Hernandez, 49 Tex. Civ. A. 360, 108 SW 
765; Missouri, etc., R. Co. v..Magee, 
(Civ. App.) 49 SW. 156° [aff 92 Tex. 
616,50 SW 1013]; International, etc., 
RuiGonv. Dalwigh, (Civ. A.) 48 SW 
527 [rev on other grounds 92 Tex. 655, 
51, SW 500)! sDexasy etc. 2Co.4 ve 
Roberts, 14 Tex. Civ. A. 532, 37 SW 
870. But see Missouri, ete., R. Co. v. 
Reynolds, 103 Tex. 31, 35, 122 SW 531, 
[rev (Civ. A.) 115 SW 340] (where the 
court said: “In this [instruction] the 
court determines for the jury, as a 
matter of law, that the effort of the 
‘defendant’s employes must have been 
directed to the stopping of the engine. 
There is no rule of law that requires 
that specific thing. What the law 
requires is the exercise of the “care 
to avoid injury which persons of ordi- 
nary prudence would use in such 
emergencies”). 

Va.—Virginia Electric, etc., 
Jayne, 151 Va. 694, 144 SE 
rector Gen. of Railroads v. Blue, 134 
Va. 366, 109 SE 482, 114 SE 557; 
Southern R. Co. v. Baptist, 114 Va. 
723, 77 SE 477. 

Wis.—Piper v. Chicago, etc., R. Co., 
77 Wis. 247, 46 NW 165. 

Ont._-Bonnville v. Grand Trunk R. 
Co., 1 OntWR 304. 

See Georgia Midland, etc., R. Co. v. 
Evans, 87 Ga. 673, 13 SE 580 (a loco- 
motive engineer is not entitled to as- 
sume in all cases that persons on a 
publie crossing will get off in time to 
save themselves, but in running his 
train on a crossing in a city is bound 
to observe reasonable diligence before 
he discovers peril as well as after- 
ward; and the company is responsi- 
ble for his negligent errors of judg- 
ment). 

[a] Rule applied although plaintiff 
contributed to the injury by his own 
earelessness and negligence. Bunt- 
ing v. Central Pac. R. Co., 16 Nev. 277. 

{[b] Frightened horses.—It is neg- 
ligence to fail to bring a train to a 
full stop at a street crossing on dis- 
covering that an approaching team 
is frightened. Houston, etc., R. Co. 
v. Carson, 66 Tex. 345, 1 SW 107. 

[ec] Slight deviation from high- 
way boundary line.—-Where a traveler 
was injured while crossing a railroad 
track, and the injury would have been 
avoided by the exercise of care on the 
part of the train operatives, the mere 
fact that the traveler deviated from 
the street or highway boundary line 
at the crossing, without obscuring his 
purpose of crossing or making such 
care unavailable for his protection, 
did not absolve the railroad company 
from its liability for negligence. 
Southern R. Co. v. Fisk, 159 Fed. 373, 
86 CCA 373. 

[d] Signals to motorman.—W here 
a railway car was signaled by waving 
a lantern because of a stalled truck 
on a crossing, which, by reason of a 
curve, the motorman could not see, it 
was his duty to slow down sufficiently 
that he could stop, if the exigencies so 
required, although the light was 
white and such as was sometimes 
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but if by the exercise of reasonable care ‘he could 
have discovered such to be the fact in time to have 
stopped the train, failure to ce so is negligence for 
which the company is liable.* 

[§ 1841] I. Frightening Animals**?—1 Liability 
A railroad company’s authority to op- 
erate a railroad includes the right to make any noise 
necessarily incident to the operation of its road and 
the movement and working of~its engines;*® and 


used by intending passengers in at- 
tempting to stop it at places where it 
did not stop. Vernick v. Detroit, etc., 
R. Co., 224 Mich. 321, 194 NW 992. 
34. See cases supra notes 29-33, 
35. St. Louis Southwestern R. Co. 
v. Tarver, (Tex. Civ. A.) 150 SW 958. 
36. Rollison v. Wabash R. Co., 252 
Mo. 525, 160 SW 994 
[a] For example, where an engi- 
neer on a train running a mile a min- 
ute first saw a traveler approaching a 
crossing when the train was one hun- 
dred and seventy-five feet from the 
crossing. Rollison v. Wabash R. Co., 
252 Mo. 525, 160 SW 994. 


37. Owen v. Delano, (Mo. A.) 194 
SW 756. 
38. Meeks v. Southern Pac. R. Co., 


56 Cal. 513, 38 AmR 67; Owen v. De- 
lano, (Mo. A.) 194 SW 756. 

39. Injuries occasioned by fright- 
ening animais near tracks in general 
see infra §§ 2300-2311. 

Injuries to animals by operation of 
train see supra §§ 1454-1461. 

40. U. S.—San Pedro, etc., R. Co. v. 
Mathews, 260 Fed. 55,171 CCA 91. 

Ala.—Central of Georgia R. Co. v. 
Fuller, 164 Ala. 196, 51 S309; Stan- 
ton v. Louisville, ete., R. Co., 91 Ala. 
382, 8 S 798. 

Ga.—Shiver v. Tift, 143 Ga. 791, 85 


SE 1031, LRA1918A 622; Georgia R. 
Col ve Caer; 03 Ga. 65%. 
Ind.—Louisville, ete, R. Co. v. 


Schmidt, 134 Ind. 16, 33 NE 774. 
Ky.—Louisville, ete., R. Co. v. Hu- 
lette, 171 Ky. 500, 188 SW 653; Lou- 
isville, ete., R. Co. v. Sights, 121 Ky. 
2038, 89 SW 132, 28 KyL 186; Louis- 
ville, ete., R. Co. v. Howerton, 115 
Ky. 89, 72 SW 760, 24 KyL 1905, 103 
AmSR 295; Louisville, ete., R. Co. v. 
pees 66 SW 10138, 1042, 24 KyL 


Me. me aa v. Maine Cent. R. Co., 
69 Me. 208. 

Md.—Philadelphia, ete., R. Co. v. 
Burkhardt, 838 Md. 516, 34 A 1010. 

Bich eos anlens v. Pere Marquette 
R. Co., 205 Mich. 387, 171 NW 354; 
Foster v. East Jordan Lumber Co., 
141 Mich. 316, 104 NW 617. 

Miss.—McCerrin v. Alabama, ete., 
R2yCo., 72, Miss: 1013. 18) S420; 

N. C.—Morgan v. Norfolk apie 
R. OSs 98 N. C. 247, 3 SE 50 

D.—Salewski v. Minne. pelle: etc., 
R. Gas 47 N. D. 64, 181 NW 72. 

Okl.—Lusk v. Pugh, 71 Okl. 182, 159 
P 855, 

S. D.—Bergeron v. Minneapolis, etc., 
R. Co., 37 S. D. 458, 159 NW 51. 

Tex.—Texas Cent. R.:Co. v. Boesch, 
103 Tex. 256, 126 SW 8 [rev (Civ. a 
118 SW 784]; San Antonio, ete, R. 
“ee Belt, 24 Tex. Civ. A. 281, 59 SW 

Va.—Southern R. Co. v. Cooper, 98 
Va. 299, 36 SE 388; Southern R. Co. 
v. Torian, 95 Va. 458, 28 SE 569; 
Petersburg R. Co. v. Hite, 81 Va. 767. 

Wis.—Dewey v. Chicago, ete, R. 
Co., 99 Wis. 455, 75 NW 74. 

“Railway companies in operating 
their trains. have ‘neces- 
sarily the right to make all reason- 
able and usual noise incident there- 
to, whether occasioned by the escape 
of steam, the rattling of cars, or oth- 
er causes.’”’ Louisville, ete., R. Co. v. 
Schmidt, 184 Ind. 16, 24, 33 NE 774. 

“Those in charge of the train had 
the right to make the usual and cus- 


a ae," a a a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it is therefore not liable for injuries occasioned by 
horses taking fright at the ordinary movements, 
noise, or appearance of trains or cars,*! or at oth- 
er noises incident to the operation of its road;*? 
but if, in operating a train or conducting the busi- 
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ness of a railroad, its employees act improperly with- 


tomary noises and proper and neces- 
sary signals incident to the move- 
ment of the train.’’ Louisville, etc., 

R. Co. v. Penrod, 66 SW 1013, 1015, 
1042, 24 KyL 50. 

§ [a] Plaintiff must show that there 
are circumstances making such ordi- 
nary operation unlawful or that the 
noise was not such as was usually 
and necessarily incident in order to 
recover. Philadelphia, etc., R. Co. v. 
Burkhardt, 838 Md. 516, 34 A 1010; 
Morgan v. Norfolk Southern R. Co., 
98 N. C. 247, 3 SE 506; Lusk v. Pugh, 
ti OR)... £82,015 99 855. 

[b] Those approaching track are 
presumed to know of this right and 
must act with regard thereto so as to 
guard against any dangers occasioned 
by noises of usual character incident 
to operation of a railroad. Louisville, 
etc., R. Co. v. Schmidt, 134 Ind. 16, 33 
NE 774; Salewski v. Pp nese ct 
ete., R. Co., 47 N. D. 64, 181 NW 7 

[ec] Persons who drive in no 
proximity to locomotive, on the as- 
sumption that it will remain quiet, 
while they cannot be heard to com- 
plain that the horse takes fright at 
noises necessarily and usually inci- 
dent to its safe operation, are yet en- 
titled to assume that it will make 
only the usual and necessary noises 
against which they may be prepared. 
San Antonio, etc., R. Co. v. Belt, 24 
Tex. ‘Civ. A. 281, 59:'SW 607%. 

41. Ala.—Central of Georgia R. 
Co. v. Fuller, 164 Ala. 196, 51 S 309; 
Southern R. Co. we Crawford, 164 Ala. 
178, 51 S 340; Stanton v. Louisville, 
etc., RR. Co., 91 Ala. 382, 8 S 798. 

Ga.—Shiver v. Tift, 143 Ga 791, 85 
SE 1031, LRA1918A 622; McCoy v. 
Central of Georgia R.-Co., 131 Ga. 378, 
62 SE 397; Chalkley v. Céntral R. Co; 
120 Ga. 683, 48 SE 194; Georgia R. Co. 
Vin Carr,, U3 Ga. 557. 

Ind.—Lake Hrie, etc., R. Co. v. Fike, 
35 Ind. A. 554, 74 NE 636; Lake Shore, 
Butts, 28 Ind. A. 289) 
62 NE 647; Lake Erie, ete er. Cor v. 
Juday, 19 Ind. A. 436, 49 NE 843; 
Leavitt v. Terre Haute, fete:, RCo. 
5 Ind. A. 513, 31 NE 860, 32 NE 866. 

Kan.—Baker v. Missouri, ete:, BR: 
Co., 90 Kan. 681, 136 P 220. 

Ky. —Ray v. Big Sandy, .ete., R. Co., 
204 Ry. 227, 263 SW 716; Louisville, 
etc., R. Co. v._Hulette, i71 Ky. 500, 
188 SW 653; Louisville, ete., R. Co. 
¥: Howerton, 115 Ky. 89, 72 Sw 760, 
24 KyL 1905, 103 AmSR’ 295; Louis- 
Ville; \ ete. R. Co: Vv. Survant, 96 Ky. 
197, 27 Sw 999, 16 KyL 545; Cin- 
cinnati, etc., R. Co. v. Champ, 104 SW 
988, 31 KyL 1054; Newport News, 
ete., Co. v. Howard, 14 KyL 476. 

Me.—Huntington v. Bangor, etc., R. 
Co., 105 Me. 363, 74 A 802; Whitney 
v. Maine Cent. R. Co., 69 Me. 208. 

Md.—Philadelphia, ete, R. Co. v. 
Burkhardt, 83 Md. 516, 34 A 1010. 

Mass.—Flint v. Norwich, ete, R. 
Co., 110 Mass. 222. 

Mich.—Koscenicki v. Pere Marquette 
Re Cor, 205 Mich. -38%, dvd NW. 354; 
Foster v. East Jordan Lumber Co., 
141 Mich. 316, 104 NW 617. 

Miss.—McCerrin v. Alabama, 
R. Co. 72 Miss. 1018, 18 S 420. 

Mo.—Culbertson v. St. Louis. etc., 
R. Co., (A.) 178 SW 269. 

Nebr.—Watson v. Chicago, etc.. R. 
Co., 102 Nebr. 546, 167 NW 773; Wil- 
liams v. Chicago, etc., R. Co., 78 Nebr. 
695, 111 NW 596. 14 LRANS 1224, 78 
Nebr. 701, 118 NW 791; Chicago, éte.; 
ie CO. ive Roberts, 3 ‘Nebr. (Unoft.) 
425.91 NW 707. 

N. C.—Jenkins v. Norfolk-Southern 
R. Co., 155 N. C.,203, 71 SH 213; Mor- 
gan v. Norfolk Southern R. Co., 98 N. 
C. 247, 3 SH 506. 
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etc., 


N. D.—Salewski v. Minneapolis, ete., 
R. Co., 47 N. D. 64, 181 NW 72. 

Pa.—Joyce Vi Pennsylvania Re Co; 
5 Pa. Co. 392. 

Tex.—Texas Cent. R. Co. v. Boesch, 
108 Tex. 256, 126 SW 8 [rev (Civ. A.) 
118 SW 784]; San Antonio, etc., R. 
oa v. Belt, 24 Tex. Civ. A. 281, 59 SW 


Va, p ) R. Co. v. Cooper, 98 
Va. 299, 86 SE 388; Southern R. Co: 
v. Torian, 95 ‘Va. 458, 28° SH 569: 
Petersburg’ R. Co. v. Hite, 81 Va. 767. 

Wis.—Waters v. Chicago, etc. R. 
Co., 104 Wis. 251, 86 NW 451; Dewey 
v. Chicago, LC, Hs Cou 9 Wis. 455, 
75 NW 74. 

Ont.—Howe v. Hamilton, etc. R. 
Cons Ont A. co0.. = 

“Rapidity of movement, noises and 
sudden appearances are common in- 
cidents of the operation of railroads, 
and one complaining of hurt from 
these causes must show clearly a de- 
parture by the defendant from custom 
and propriety to warrant recovery.’ 
McCerrin v. Alabama, etc., R.-Co., 72 
Miss. 1013, 1018, 18 S 420. 

{a] Starting of locomotive and 
train in a way that produces such 
noises only as are necessarily pro- 
duced in properly starting them, even 
though at a place of danger and where 
horses are likely to be frightened, is 
not negligence per se. Lake Shore, 
ete., R. Co. v. Butts, 28 Ind A. 289, 
62 NE 647. 

{b] Switching of trains carried on 
in a place where it may lawfully be 
done and with only the ordinary and 
usual noises incident thereto at which 
horses become frightened does not 
constitute actionable negligence on 
the part of the railroad. Morgan v. 
Norfolk Southern R. Co., 98 N. C. 247, 
3 SE _506. 

[c] Noise made by stopping train 
in order to avert a threatened colli- 
sion and necessary for that purpose 
cannot possibly be actionable negli- 
gence. Central of Georgia R. Co. Vv. 
Fuller, 164 Ala. 196, 51 S 309. 

{d] Smoke escaped from the en- 
gine and blown in the direction of 
plaintiff’s horse by the wind so as to 
settle down near and frighten the 
animal, having been discharged in 
the usual and ordinary course of op- 
erating a locomotive, the railroad was 
not liable for damages occasioned 
thereby. Leavitt v. Terre Haute, etc., 
R. Co., 5: Ind. A. 513, 31 NE 860, 32 
NE 866 

[e] To permit car bearing steam 
shovel hanging from crane to run 
along its tracks, such appliance being 
handled in the usual and customary 
manner of moving such machinery 
and neither projecting over the side 
of the car nor swinging toward those 
passing over a highway crossing, does 
not constitute actionable negligence 
on the part of a railroad. Ray v. 
Big Sandy, ete., R. Co., 204 Ky. 227, 
263 SW 716. 

[f] Neglicvent maintenance of 
crossing.—When a horse takes fright 
at the ordinary noises of a railroad’s 
operation and causes: injury at a 
crossing improperly maintained and 
constructed, such improper mainte- 
nance and construction in conjunction 
with the noises of operation render a 
railroad liable. Holden v. Yarmouth, 
5 Ont. L. 579, 2 OntWR 130 [dism 
app 1 OntWR’ 5571. See Phillips v. 
Pryor, (Mo. A.) 190 SW 1027 (the 
noises and fright of the horse are im- 
material when they are in no sense 
the proximate cause of the injury 
which is due solely to the improperly 
constructed crossing). . 

42. Courtney v. Minneapolis, etc., 
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out regard for the rights of others, the railroad is 
liable for injuries occasioned by frightening hors- 
es*® either by the creation of unnécessary and unu- 
sual or extraordinary noises or conditions not rea- 
sonably and usually connected with the operation of 


R. Co., 97 Minn. 69, 106 NW 90. 

[a] Rule applied. Workmen re- 
pairing a crossing made noises in- 
cident and usual in carrying out such 
repairs at which noises a passing 
horse took fright and occasioned the 
injuries complained of, but this did 
not make out a showing sufficient to 
impose liability on the railroad. 
Courtney v. Minneapolis, ete., R. Co., 
97 Minn. 69, 106 NW 90. 

43. Ga.—Shiver v. Tift, 143 Ga. 
791, 85 SE 1031, LRAI918A 622. 

Ill.—Chicago, etc., R. Co. v. Peo., 
120 Ill. 667, 12 NE 207. 

Nebr.—Lawson v. Union Pac. R. Co., 
a 785, 194 NW 682, 29 ALR 

Oh.—Hine v. Erie R. Co., 27 Oh. Cir. 
CEAILSS. 

Pa.—Pennsylvania R. Co. v. Horst, 
TOU Paw 2205 1 eAs aba 

See cases infra notes 44-46. 

[a] Lookout.—(1) The operatives 
of a train are under no duty to keep 
a lookout at the crossing for the pre- 
sence of horses in the vicinity of the 
crossing which might become fright- 
ened by operation of the train. Car- 
rigan v. Minneapolis, ete., R. Co., 171 
Iowa 723, 151 NW 1091; Conway v. - 
Louisville, ete., R. Co., 
119 SW 206, 122 SW 1386; 
Southwestern R. Co. v. Pool, (Tex. 
Civ. A.) 185 SW 641. But see Texas, 
etc., R. Co.*v. Lowry, 61 Tex. 149 (a 


‘railroad is guilty of actionable negli- 


gence for failure to give proper sig- 
nals that it is about to start and for 
failure to look out and see that there 
are horses near and approaching the 
track in a position to be frightened 
when the horses are in fact frightened 
and cause injury). (2) But if in con- 
nection with their general duty to 
keep a lookout at crossings the train- 
men are or should be aware of the 
fright of a nearby horse, failure to 
keep a lookout is negligence. Zip- 
perlen v. Southern Pac. Co., 7 Cal. A. 
206. 938 P 1049; Carrizan ‘vy. Minne- 
apoliss, ete. Ga) Cos, supra; Conway 
v. Louisville, ete., R. Co., supra; St. 


Louis Southwestern R. Co. v. Pool, 
supra. 4 
[b] Glaring headlights.—(1) Per- 


mitting a locomotive with glaring 
headlights and blowing off steam that 
necessarily would frighten horses to 
stand close to a crossing is negligence, 
Hine vv. Erie" R. Con at, Oh Cing Ct, 
155. (2) Liability of a railroad for 
its engineer’s act in leaving glaring 
headlights shining on a crossing de- 
pends on whether it could reasonably 
anticipate the fright of animals 
therefrom and if so it is liable. other- 


wise not. Lawson v. Union Pac. R. 
Co., 109 Nebr. 785, 194 NW 682, 29 
ALR 1544. 

Te] Running train at excessive 


rate of speed through the streets of 
a city whereby horses are friehtened 
and persons injured is actionable neg- 
ligence for which the railroad is lia- 
ble. Chicago. etc., R. Co. v. Peo., 120 
Tll. 667, 12 NE 207. 

fd] Failure to furnish sufficient 
light to guard against an error in 
judgment as to the safety of a person 
not in danger of collision will not 
make the company liable where its 
acts were not negligent in view of the 
circumstances apparent to it. Tllinois 
Cent. R. Co. v. Klein, 95 Ill. A. 220. 

fel Starting train near crossing.— 
A railroad is liable for starting a train 
near a crossing without warning, so 
as to frighten a team thereat, even in 
the absence of a statutory dutv_ to 
warn. Atchison, etc., R. Co. v. Wil- 
kie, 77 Kan. 791, 90 P 775, 127 AmSR 
464,11 LRANS 963, 15 ArnCas 731, 
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railroads,*! or by conducting such business in a man- 
ner ordinarily usual and proper but under cireum- 
stances such that the railroad employees have rea- 


44. Ala.—Alabama Great Southern 
Be Co. v. Fulton, 144 Ala. 332, 39 S 
282. 

Ga.—Chalkley v. Central R. Co., 120 
Ga. 683, 48 SE 194. 

Ky.—Cox vy. Illinois Cent. R. Co., 
aa Ky. 478, 134 SW 911, 32 LRANS 

Miss.—McCerrin vy. Alabama, etc., 
R. Co:, 72 Miss. 1018, 1018, 18 S 420. 

N. G.—Morgan v. Norfolk Southern 
158) ae oa 98 N. C. 247, 254, 3 SE 506. 

D.—Salewski v. Minneapolis, etc., 
Rs Pee 47 N. D. 64, 181 NW 7 

Okl.—Lusk Y. Pugh, “eas Old. 182, 
T5OMPSSbo: 

Tex.—Texas Cent. R. Co. v. Boesch, 
103 Tex. 256, 126 SW 8 [rev (Civ. A.) 
118 SW 784]. 

“The defendant had the right to 
operate its car in the usual and custo- 
mary way, and ata safe rate of speed, 
but had no right to convert it need- 
lessly into a terror-inspiring thing, 
and for such departure from pro- 
priety, would, undoubtedly, be liable.” 
McCerrin v. Alabama, etc., Co., 
supra. 

“Tt is not to be understood, how- 
ever, that a railroad company has the 
right to make unnecessary, unreason- 
able, furious and fearful noises that 
serve no practical and useful purpose, 
particularly in the immediate neigh- 
borhood of where persons are con- 
stantly passing and repassing with 
their horses and vehicles. The noises 
tolerated are only such as are reason- 
ably incident and necessary. to the 
proper use of the railroad and the 
machinery appropriate to it.” 
gan v. Norfolk Southern R. Co., supra. 

[a]. Duty to keep lookout to see 
that there are no teams near by in a 
position to be frightened exists when 
the company undertakes to make 
unnecessary and unusual noises at 
erossings which does not exist when 
merely the usual and necessary noises 
are being made. Texas Cent. R. Co. 
v. Boesch, .103. Tex. 256, 126 SW 8 
[rev (Civ. A.) 118 SW 784]. 

[b] Noise must be not only un- 
necessary, but also unusual and neg- 
ligently made to constitute actionable 
negligence, a mere lack of necessity 
for making it not being sufficient. 
Lusk v. Pugh, 71 Okl. 182, 159 P 855. 

[ec] Noise must be not only un- 
usual, but also unnecessarily made in 
order for it to constitute actionable 
negligence, Brunswick, ete., R. Co. 
¥, seoudenpyle, 129 Ga. 174, 58 SE 

[d] Unless difference is so clearly 
marked as to differentiate plainly the 
whistle in use on a locomotive from 
other ordinary whistles generally, the 
fact of blowing it, although it may 
have a different quality or sound than 
some offer whistles, will not consti- 
tute such an unusual noise as to be 
per se negligent. Berry v. Boston, 
etc., R. Co., 102 Me. 213, 66 A 386. 

[e] When aware of proximity of 
horse to crossing, the trainmen are 
negligent in making any unusual or 
unnecessary noise at all whether or 
not the animal gives any indication of 
fright prior to their doing so and 
whether or not they are aware of its 
fright. Alabama Great Southern R. 
Co. v. Fulton, 144 Ala. 332, 39 S 282; 
Cox v. Illinois Cent. R. Co., 142 Ky. 
478, 134 SW 911, 32 LRANS 831 

45. Ala.—Stanton v. Louisville, 
etc., R. Co., 91 Ala. 382, 8 S 798. 

Il].—Tllinois Cent. R. Co. v. Larson, 
42 fll. A. 264 [aff 152 Ill. 326, 38 NE 
784]. 

Ind.—Lake Erie, 
Juday, 19 Ind. A. 


OLCc oes OO. 
436, 49 NE 843. 


Kan.—Baker v. Missouri, ete, R. 
Co., 90 Kan. 681, 1386 P 220. 
Ky.—Cincinnati, etc., R. Co. v. Bell, 


208 Ky. 597, 600, 271 SW 689, 690; 
Louisville, etc., R. Co. v.,Hulette, 171 
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Ky. dae 188 SW 653; Louisville, etc., 
R. Co. v. Penrod, 66 SW 1013, 1042, 
24 KyL 50. 

Miss.—Illinois Cent. R. Co. v. Arm- 
strong, 93 Miss. 583, 47 S 427. 

Nebr.—Williams y. Chicago, ete., R. 
Co., 78 Nebr. 695, 701, 111 NW 596, 
Sa oer 1224, 78 Nebr. 701, 113 NW 
79 

S. D.—Bergeron v. Minneapolis, etc., 
R. Co., 37 S. D, 458, 159 NW_51. 


Tex.— Houston, etc., Rf Cow. .oare 
son, 66 Tex. 345, 1 SW 107; Texas, 
etc., IRE COs tay. Lowry, 61 Tex. 149; 


St. Louis Southwestern R. Co. v. 
Moore, (Civ. A.) 107 SW 658; Hous- 
ton, ete., R. Co. v. Beard, 42 Tex. Civ. 
A. 497, $3 SW 532; San "Antonio, etc., 


R. Co. v. Belt, 24 Tex. Civ. A. 281, 59 
SW 607. 
[a] Railroad’s liability does not 


depend alone on what its employees 
saw but on what under the circum- 
stances they might have seen and 
should have seen. Williams v. Chi- 
cago, ete., R. Co., 78 Nebr. 695, 111 
NW 596, 14 LRANS 1224, 78 Nebr. 
701, JIS ON W 792.) San Antonio, etc., 
R. Co. v. Belt, 24 Tex. Civ. A. 281, 
59 SW 607. 

[b] ‘To impose liability, the pres- 
ence of the horse should have been 
known to the operatives of the en- 
gine, the probability of causing fright 
to the horse and consequent disaster 


) Should have been apparent to a per- 
son of ordinary prudence situated as 
| the engineer then was, and the noise 


causing the fright should have been 
due to causes under the engineer’s 
control, and such noises should have 
resulted from the failure on his part 
to exercise ordinary care to prevent 
them, and if these conditions concur, 
the railroad is liable. San Antonio, 
etc., R. Co. v. Belt, 24 Tex. Civ. A. 281, 
59 SW 607. 

[ec] Duty to use precautions to 
prevent frightening horse by ordinary 
and usual noises arises only. if the 
trainmen are aware of the fright and 
can temporarily cease such noises 
without danger to persons or property 
arising from their doing so, and it is 
only when this duty is violated that 
the company is liable for injuries 
from ordinary noises incidental to op- 
eration as a railroad. Cox v. Illinois 
Cent. R. Co., 142 Ky. 478, 184 SW 911, 
32 LRANS 8831. 

[d] Although aware of fright of a 
horse, if the employees are not aware 
of the cause of the fright or that it is 
because of operation of the railroad’s 
equipment, their act in continuing to 
operate it as they have been doing 
is not actionable negligence. Lake 
Brie, ete., R. Co, v. Juday, 19 Ind. A. 
436. 49 NE 843. 

fe] Rule applied.—(1) Where a 
driver had driven on a crossing and 
was standing between two tracks with 
a train passing on the one behind him 
and another train switching on the 
track in front of him where he was 
seen by a brakeman who stopped the 
train momentarily to see if it would 
clear the team, and on finding that it 
would do so signaled the engineer 
to continue backing the train, al- 
though the brakeman at the time of 
signaling was aware of the fright of 
the team which was so increased when 
the train resumed motion that the 
horses ran away and injured the driv- 
er, the. railroad company is liable. 
Illinois Cent. R. Co. v. Larson, 42 Il. 
A. 264 [aff 152 Ill. 326, 38 NE 784]. 
(2) Where the operatives of an en- 
gine stopped it before coming to a 
crossing so that a team might cross, 
but while, the horses were in front of 
the engine on the crossing the en- 
gineer put on the steam, rang the bell, 
and started the engine toward the 
team which was so frightened that it 
ran away and injured the driver, the 


son to apprehend injury therefrom and fail to use 
due care to prevent it*® or such that they are oth- 
erwise negligent in the operation of the road,*® 


company was liable for such injuries, 
St. Louis Southwestern R. Co. Vv. 
Moore, (Tex. Civ. A.) 107 SW 658. 
[f] Starting lineman’s gasoline 
velocipede after a team had entered 
on the track when it had been sta- 
tionary prior. thereto renders. the 
railroad liable for injuries received 
because of fright of the horses caused 
by the noise from starting it in the 
immediate vicinity with knowledge of 
the situation. Cincinnati, etc., R. Co. 
hegre 208 Ky. 597, 600, 271 SW 689, 


[g] On discovery of peril to be 
anticipated from fright of a passing 
horse, it is the engineer’s duty to 
avoid it if necessary by stopping his 
engine. Houston, etc., R. Co. v. Car- 
son, 66 Tex. 345, 1 SW 107. 

[h] Whether reasonable care is 
exercised by the railroad’s employees 
to avoid injuries from frightening 
horses at crossings after they have 
become aware of the peril is a ques- 
tion for the jury. Bergeron v. Minne- 
apolis, ‘ete, R.)'Co., 37 Sh Db. 458, 1:59: 


NW 51. 
46. U. S.—Tatum v. Louisville, 
fee ee Co., -253 “Fed,* 898, 1652CCA; 
Cal.—Carraher v. San Francisco 
Bridge ‘Co.;/ 100 Cal/-177,4 34 oP 8285. 
Strong v. Sacramento, etc., R. Co., 
61 Cal. 326. 


Ga.—Georgia R. Co. v. Carr, 73 Ga. 
b573 “Smith Vv. blberton; etc., Ri coo 
28 Ga. A. 179, 110 SE 506. 

Ky.—Louisville, etc., R. Co. v. Com- 
ley, 173 Ky. 469, 191 SW 96, LRA 
1917C 978. 

Mass.—Prescott v. Eastern R. Co., 
113 Mass. 370 note. 

Mo.—Strotjost v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., (A.) 
181 SW 1082; Culbertson v. St. Louis, 
etc., R. Co., (A.) 178 SW 269. 

N. Y.—Phillips v. New York Cent., 
ete., R: Coz, 127 Nv Y.)657, 27. NE $978; 
Gray v. New York Cent. R. Co., 77 
App. Div. 1, 78 NYS 653; Phillips v. 
New York Cent., ete., R. Co., 3 Silv. 
Sup. 5, 6 NYS 621 [aff 3 Silv. A. 467, 

sag v. Rome, etc., R. 


POTSOUIS®, CG. kk ae Onmee 
Stonecypher, 25 Tex. Civ. A. 569, 63 
Sw 946. 

Va.—Petersburg R. Co. v. Hite, 81 
Va. 767. 

[a] Fright caused by conduct of 
flagman and lowering of gates.—(1) 
Failure of defendant’s flagman to give 
any warning of the approach of a 
train until just before plaintiff en- 
tered on a crossing, and the sudden 
and violent swinging of the flag in 
front of the horse at that time so 
as to cause fright and injury, ren- 
ders the railroad liable. Tatum. v. 
Louisville, ete., R. Co., 253 Fed. 898, 
165 CCA 878. (2) Negligent lowering 
of a gate the moment a team enters 
upon a crossing, so as to strike and 
frighten it, thereby resulting in in- 
jury to plaintiff, is actionable negli- 
gence for which the railroad is liable. 
Phillips v. New York Cent., etc., “R. 
Co., 3 Silv. Sup. 5, 6 NYS 621° [aff 3 
Silv. A. 467, 27 NE 978]. (3) A sud- 
den, abrupt closing of the gates after 
a signal to approach, which closing is 
in such a manner as to frighten a 
horse. is actionable negligence render- 
ing the company liable for injuries 
caused thereby. Gray v. New York 
Cent. R. Co., 77 App. Div. 1, 78 NYS 
653. (4) Liability of railroad for op- 
eration of gates and conduct of flag- 
men generally see supra §§ 1788— 
1807. 

[b] Unnecessary “back-ringing”’ 
of signal bell negligently maintained 
at a grade crossing by a railroad 
renders the railroad liable for injuries 
received aS a consequence of: fright 
arising because of such sound. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Fe 


2 


rt. 1841] ‘ 


4 
. 


unless the party injured is by his own fault pre- 
vented from recovering.*7 No recovery can be had 
for mere fright of animals or their drivers unac- 
companied by physical injury.*® 

Hand cars. The above rules*® are applicable to 


‘the operation of hand cars by employees of a rail- 


road.°° Thus the railroad is ordinarily not liable 
for fright occasioned by the mere appearance of 
hand ears or ordinary sounds arising from their 
use,°+ and in the absence. of statute no rate of speed 
is per se negligent,®? nor likewise is a failure to 
give signals of their approach,®* so that a railroad 
will not be lable for fright and injury caused there- 
by; but negligent operation of a hand ear, such as 
starting it near or moving it toward one who has 
entered on a crossing when the hand ear is stand- 
ing still and the operatives are aware of the facts,** 
or continuing to run a hand ear toward a crossing 
by an operative after he is aware that a team at 
that point is becoming frightened,°® or failing to 
signal or to slacken speed where the company main- 
tains an obstruction near the crossing in a manner 
which coneeals the ordinary approach of such a ve- 
hicle®® may render the railroad liable for injuries 
occasioned by animals frightened at the hand ear. 
Intersections of highway and railway other than 
grade crossings. The ordinary sounds and noises 
of moving trains or the ordinary escape of smoke, 
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produced in the operation of railroads, which fright- 
en horses passing along the highway at or tear a 
point where a railroad crosses over a highway on a 
bridge or trestle or passes under a highway bridge, 
do not of themselves constitute actionable negligence 
making the railroad liable for injuries occasioned by 
such fright,®°* but if the acts or omissions of the com- 
pany are improper under the circumstances the rail- 
road is liable for resultant injury.°® It is not suf- 
ficient proof of negligence to show that the noises 
or smoke were unnecessary®® or that the employees 
of the railroad could have seen the approaching 
horses in time to have discontinued the noises,®° 
but-on the other hand the fact of their presence in 
the vicinity of the crossing need not be known to 
the employees to charge the company with liabil- 
ity.°+ If, upon all the facts, the company has failed 
to use due care toward those passing over or under 
its tracks with horses, it is liable for injuries oc- - 
easioned by their fright.¢2 Blowing a whistle at or 
near a place where a railroad crosses a highway upon 
or under a bridge is not of itself negligence,®* even 
though blown at a place of extraordinary danger.®* 
If the blowing of a whistle at a bridge over or 
under a road is necessary, the railroad is not lia- 
ble for having thus acted.*° While there is author- 
ity that the blowing of a whistle under a bridge is 
negligent unless it is necessary,®® there is also au- 


Louisville, ete., R. Co. v. Comley, 173 
Ky. 469, 191 SW 96, LRA1917C 978. 

[ce] Assurance of safety given by 
a railroad to one approaching a cross- 
ing makes it the duty of the company 
to refrain for the moment from un- 
necessarily doing any act to imperil 
his safety while he is acting on such 
inducement, and for any failure in 
this respect by reason of which a 
horse becomes frightened at opera- 
tions of the road otherwise permissi- 
ble the railroad is liable for injury 
resulting. Illinois Cent. R. Co. v. 
Armstrong, 583, 47 S 427; 
Strotjost v. St. Louis Merchants’ 
Bridge Terminal R. Co., (Mo. A.) 181 
SW 1082; Keech v. Rome, etc.; R. Co., 
13 NYS 149. 

{d] If driver omits to take precau- 
tions in regard to his horse which 
would avoid the injury or places him- 
self in such a position with reference 
to the passing train as he would not 
otherwise do by reason of some neg- 
lect of the railroad, and thereby loses 
control of his horse so that injury re- 
sults, the railroad is liable. Car- 
raher v. San Francisco Bridge Co., 100 
Cal. 177, 34 P 828; Strong v. Sacra- 
mento, etc., R. Co., 61 Cal. 326; Pres- 
cott v.’ Eastern R. Co., 113 Mass. 370 
note; Culbertson v. St. Louis, etc., R. 
Co., (Mo. A.) 178 SW 269. 

47. Whitney v. Maine Cent. R. Co., 
69 Me. 208; Gulf, etc., R. Co. v. Young- 
er, (Tex. Civ. A.) 40 SW 423; Ft. 
Worth, etc., R. Co. v. Taliaferro, (Tex. 
Civ. A.) 19 SW 432. See cases supra 
notes 39-46; infra notes 48-99, 1-40. 

Contributory negligence as affect- 
ing recovery in crossing accidents 
generally see infra §§ 1855-1863. 

48. Fort Worth, etc., R. Co. v. Bur- 
ton, (Tex. Civ. A.) 15 SW 197. 

49. See cases supra notes 39-48. 

50. See cases infra notes 51-56. 

51. Lake Hrie, etc., R. Co. v. Juday, 
19 Ind. A. 436, 49 NE 843; Louisville, 
etc., R. Co. v. Hulette, 171 Ky. 500, 188 
SW 653; Louisville, etc., R. Co. v. 
Howerton, 115 Ky. 89, 72 SW 760, 24 
KyL 1905, 103 AmSR 295; McCerrin 
v. Alabama, etc., R. Co., 72 Miss. 1013, 
Temom420. ) \ehicago, ete: R.\Co- -y. 
Roberts, 3 Nebr. (Unoff.) 425, 91 NW 


707. 

[a] Presence on hand car of bright 
and glittering tools and shovels when 
that is usual and necessary in the con- 
duct of the railroad’s business is not 


such a circumstance as will impose 
liability. Lake Brie, etc., R. Co. Vv. 
Juday, 19 Ind. A. 436, 49 NE 843. 

52. McCerrin v. Alabama, etc., R. 
Co., 72 Miss. 1013, 18 S 420. 

53. ‘Chicago, etc., R. Co. v= Vre- 
meister, 112 Ill. A. 346; Louisville, 
etc., R. Co. v. Howerton, 115 Ky. 89, 


72 SW 760, 24 KyL 1905, 103 AmSR_ 


2955 Yazoo, ete; “Ra Conv... Day, 220 
Miss. 296, 82 S 148; Chicago, etc., R. 
Co. v. Roberts, 3 Nebr. (Unoff.) 425, 
91 NW 707. But see Lemieux v. Lan- 
gevin, 54 Que. Super. 542 (although a 
hand car is not such a train as should 
give the statutory signals, yet at com- 
mon law it must signal its approach 
to a grade crossing, and if failure to 
do so results in fright of a horse, the 
railroad is liable for consequent in- 
juries unless the injured party saw 
the peril Iong enough beforehand to 
have avoided the danger). 

54. Smith v. Elberton, etc., R. Co., 
28 Ga. A. 179, 110 SE 506; Cincinnati, 
ete., R. Co. v. Bell, 208 Ky. 597, 600, 
271 SW 289, 290; Houston, etc., R. Co. 
v. Beard, 42 Tex. Civ. A. 427, 93 SW 
532; Sherman, etc., R. Co. v. Bridges, 
16 Tex. Civ. A. 64, 40 SW 536. 

55. Baker v. Missouri, etc., R. Co., 
90 Kan. 681, 136 P 220. 

56. Culbertson v. St. Louis, etc., R. 
Co., (Mo. A.) 178 SW 269. 

57. U. S.—Hunt v. Southern R. Co., 
236 Fed. 157. 

Ala.—Louisville, ete., R. Co. v. Kel- 
hy, 198 Ala, 648, 73:S 953. 

Ga.—Barton v. Southern R. Co., 1382 
Ga. 814. 64 SE 1079, 22 LRANS 915, 
16 AnnCas 1232. 

Ind.—Rodgers v. Baltimore, etc., R. 
Co., 150 Ind. 397, 49 NE 4538; Cincin- 
nati, etc., R. Co. v. Gaines, 104 Ind. 
526, 4 NE 34, 5 NE 746, 54 AmR 334. 

Mass.—Favor v. Boston, etc. R. 
Corp., 114 Mass. 350, 19 AmR 364. 

Mich.—Dotson v. Michigan Cent. R. 
Co., 187 Mich. 650, 153 NW 1065. 

Pa.—Ryan v. Pennsylvania R. Co., 
132 Pa. 304,19 A 81. 

fa] Starting train on a track un- 
der a highway bridge without warning 
and without waiting until one driv- 
ing across it had passed over the 
bridge does not of itself constitute ac- 
tionable negligence. Dotson v. Mich- 
igan Cent. R. Co., 187 Mich. 650, 153 
NW 1065. f 

{[b] Amount of sound which may 
properly be made by a railroad in 


crossing a highway by an overhead 
crossing cannot be measured by the 
court nor can the jury properly be 
allowed to measure it. Ryan v. Penn- 
sylvania R. Co., 1382 Pa. 304, 19 A 81.. 

58. See cases infra note 62. 

59. Louisville, ete., R. Co. v. Kelly, — 
198. Ala. 648, 73 S 953. : 

60. Louisville, etc., R. Co. v. Kel- 
ly, supra. ; 

61. Rodgers v. Baltimore, ete., R. 
Co., 150 Ind. 397, 49 NH 543. 

62. Louisville, ete., R. Co. v. Kel- 
ly, 198 Ala, 648, 783 S 9538. See cases 
infra notes 64-74. 

63S. Cincinnati, (etc) RR. Coma 
Gaines, 104 Ind. 526, 534, 4 NE 34, 5° 
NE 746, 54 AmR 334; Farley v. Har- 
ris, 186 Pa. 440, 40 A 798. 

“The mere sounding of the whis- 
tle can not be deemed negligence, al- 
though blown in close proximity to 
the highway, and even though there 
are horses in the immediate vicinity.” 
Billman vy. Indianapolis, ete., R. Co., 
76 Ind. 166, 177, 40 AmR_230 [quot 
Cincinnati, ete., R. Co. v. Gaines, su- 
pra]. See cases infra notes 64-71. 

64. Rodgers v. Baltimore, ete., R. 
Co., 150 Ind. 397, 49 NE 453; Cincin- 
nati, etc., R. Co. v. Gaines, 104 Ind. 
526, 4 NE 34, 5 NE 746, 54 AmR 334. 

65. Pontius v. Chicago, etc., R. Co., 
174 Mo. A. 576, 161 SW 292; Phillips 
v, New York Cent., ete., R. Co., 84 
Hun 412, 32 NYS 299. 

[a] Bule applied.—(1) When the 
railroad company is required by stat- 
ute to signal for grade crossings at 
a certain distance from them, and in 
a particular case that distance ex- 
tends to a point nearly directly under 
a bridge on which the highway cross- 
es over the railroad, there is no prin- 
ciple on which a charge of negligence 
ean be founded because of signaling in 
compliance with the statute. Phillips 
v. New York Cent., etc., R. Co., 84 
Hun 412, 32 NYS 299. (2) When the 
whistling is in pursuance of rules of 
the railroad and is the only means to 
send out and call back the brakeman 
and thus protect the train in question 
and others which might be approach- 
ing on the same line, such facts 
amount to a showing of necessity for 
use of the whistle. Pontius v. Chi- 
cago, etc., R. Co., 174 Mo. A. 576, 161 
SW _ 292. 

66. Louisville, -etc.,. R. Co. v. 
Shearer, 59 SW 330, 22 Kyl 929; 
Mitchell v. Nashville, etc., R. Co., 100 
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thority that if at the time and under the circum- 
stances it appears necessary to the engineer to blow 
the whistle it is not, negligence to do so,®* but that 
-whether or not it is negligence depends on all the 
facts and circumstances existing at the time of the 
The burden is on the per- 
son injured to show that the blowing of the whistle 
at such a place and at the time it was blown was 
;°° but there is contrary authority, at 
least as 18 ’ whistling done underneath a highway 
crossing, holding that the mere act of blowing in 
such a place justifies an inference of negligence. fe 
The act of blowing a whistle under a bridge in a 
manner calculated to frighten horses when a horse 
is known to be traveling overhead renders the rail- 
road liable for injuries occasioned by the fright of 


act and relating to it.®§ 


unnecessary 


Tenn. 329, 45 SW 337, 40 LRA 426. 

67. Rodgers vy. Baltimore, ete, R 
Co., 150 Ind. 397, 49 NE 453 

68. Rodgers v. Baltimore, etc., R. 
Co., supra. 

69. Rodgers v. Baltimore, etc., R. 
Co., supra; Cincinnati, etc., R. Co. v. 
Gaines, 104 Ind. 526, 4 NE’ 34, 5 NE 


746, 54 AmR 334; Kelsey v. New 
York, etc., R. Co., 181 Mass. 64, 67, 
63 NE 8; Farley v. Harris, 186 Pa. 


440, 40 A 798. 

“While there was evidence that 
there was no whistling post near the 
bridge nor a station near by, the 
plaintiffs should have gone further 
and shown that there was no occasion 
for a whistle to be sounded. Where 
a railroad and a highway cross each 
other at different grades, there is no 
presumption of negligence in sound- 
ing a whistle on an overhead bridge, 
or in sounding it under a bridge, over 
which passes a Bee Kelsey v. 
New York, etc., R. Co., supra. 

70. Pontius v. Chicago, ete., R. Co., 
174 Mo. A. 576, 161 SW 292; Pennsyl- 
vania R. Co. v. Barnett, 59 Pa. Zoos 
98 AmD 346; Mitchell v. Nashville, 
ete., R. Co., 100 Tenn. 329, 333, 45 SW 
337, 40 LRA 426. 

“Tt is obvious that a blowing under 
a bridge is, in the absence of some 
special necessity therefor, an unnat- 
ural and reckless act, liable to cause 
great damage, and the circumstances 
and surroundings call, therefore, for 
proof of its necessity when the act 
occasions the damage to be antici- 
pated. The proof of such a blowing 
under such circumstances ‘is. suffi- 
cient to authorize the presumption of 
negligence.” Mitchell v. Nashville, 
etel, Ri Co., supra. 

71. Cleveland, etce., R. Co. v. Da- 
Wid; 105. TA. 69: 

72. Ga.—Barton v. Southern R. Co., 
132 Ga. 841, 64 SH 1079, 22 LRANS 
915, 16 AnnCas 1232. 

Til.—Cleveland, etc., R. Co. v. Hal- 
bert, 179 Ill. 196, 53 NE 623 [rev 75 
He AS 59211), 

Mass.—Favor v. Boston, etc., R. 
Corp., 114 Mass. 350, 19 AmR 364. 

N. ¥.—-Skinner v. New York, etc., R. 
Co., 64 NYS 325. 

Pa.——Black v. Bessemer, etc., R. Co., 
216 Pa. 1738, 65 A 405, 116 AmSR 766 
Farley v. Harris, 186 Pa. 440, 40 A 798° 

S. C.—Cooper v. Charleston, ete., R. 
Co., 65 S. C. 214, 43 SH 6 

Tenn. —_Louisville, cee . Conve 
Sawyer, 114 Tenn, 84, 86 "SW 386, 108 
AmSR 881, 69 LRA 662, 4 anaes 948 
etc., Co. 
Thomas, 87 Tex. 282, 28 sw 343. 

Va.—Norfolk, ete., Gd at. @Ocaataye 
Scruggs, 105 Va. 166, 52 SE 834, 

Wis.—Barron_ v. Chicago, ete., R. 
Co., 89 Wis.-79, 61 NW 303. 

But see Toledo, ete., R. Co. v. Jump, 
50 Oh. St. 651, 35 NE 1054 (the fail- 
ure to give statutory signals at oth- 
er than grade crossings resulting in 
injuries occasioned by the fright of a 
horse renders a railroad company lia- 


ble). 
73. Cincinnati, RR... Cossev. 


etc., 
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signal.?# 


In General. 


746, 54 AmR 334. 
note 72. 

“The railroad company is under no 
‘duty to warn travelers on a parallel 
highway that it intends to use its 
track . . and for the same reason 
it is under no duty to give notice to 
travelers using a highway over which 
its track is constructed that it intends 
to use its bridge which spans the high- 
way.” Barton v. Southern R. Co., 132 
Ga. 841, 844, 64 SE 1079, 22 LRANS 
915, 16. AnnCas 1232. 

[a] Unusual noise attending the 
operation of a train in running over 
or under a road, in connection with 
the failure to give signals of ap- 
proach, may render a railroad liable 
for injuries caused by frightened 
horses. Skinner v. New York, etc., 
R. Co., 64 NYS 325. 

[b] Knowledge of railroad that 
one is in a dangerous position at or 
near a crossing other than at grade 
may, in connection with the failure to 


See cases supra 


signal, render a railroad liable. Skin- 
ae v. New York, etc., R. Co., 64 NYS 
oO. 
[c] Dangerous location.—If the 


place in question is one where danger 
may reasonably be apprehended from 
a failure to give signals of approach 
to a crossing of road and railroad not 
at grade, failure to give appropriate 
signals may be found by the jury to 
be negligence. Louisville, ete., R. Co. 
v. Sawyer, 114 Tenn. 84, 86 SW 386, 
AmSR 881, 4 AnnCas 948, 69 LRA 


[d]° Clear view of track.—Where a 
traveler approaching a crossing of 
highway and railroad other than at 
grade has a clear view of the track 
for a long distance, the failure to sig- 
nal the approach of a train is espe- 
cially immaterial. Black v. Bessemer, 
etc., R. Co., 216 Pa. 278, 65 A 405, 116 
AmSR 766. 


74. Chesapeake, ete. R. Co. v. 
Ogles, 73 SW 751, 24 KyL 2160; Ru- 
pard v. Chesapeake, ete. =R: Co., 88 


Ky. 280, 11 SW 70, 10 Kyl 1023, 7 
LRANS 316; Louisville, ete., R. Co. v. 
Shearer, 59 SW 330, 22 KyL 929. 
75. Cal.—Pepper v. Southern Pac. 
R..Co5, 105 Cal, 389, 884P 974. 
Ill._Ilinois Cent. R. Co. v. Klein, 
95: U1) A220. 


Iowa.—Schaefert v. Chicago, etce., 
R. Co., 62 Iowa 624, 17 NW 893. 

Kan.—Culp v. Atchison, ete, R. 
Co., 17 Kan. 475. : 

Ky.—Vogt v. Southern’ R. Co., 161 


g 

Ky. 365, 368, 170 SW 975 [quot Cyc]. 

Me.—Berry v. Boston, ete., R. Co., 
102 Me. 218, 66 A 386. 

Minn. —Heininger v. Great Northern 
R: wey 59 Minn. 458, 61 NW 558. 

Y.—Campbell v. New York Cent., 

oy my) Co., 4 NYS 265 [aff 130 N. Y. 
631 mem, 29 NE 150 mem]. 

Tex.—Edwards v. St. Louis South- 
western R. Co., 105 Tex. 404, 151 SW 
289 [mod (Civ. A.) 134 SW 264]. 

[a] Blowing of whistle to attract 
driver’s attention when the engineer 
sees a wagon approaching a crossing 


the horse at oe whistle.7? 
nal or warning on approaching the bridge and at 
that distance from it at which statutes require that 
a signal shall be given on approaching highway 
-erossings does not render the railroad lable for 
fright of horses and resulting injury caused by a 
failure to do so,*? the railroad’s duty in this respect 
being analogous to that toward those traveling on 
parallel highways rather than toward those at grade 
crossings,’* but in Kentucky the rule is contrary 
and the jury may find negligence from a failure to 


[$§ 1841-1842 ; 


Failure to give a sig- 


[§ 1842] 2. By Signals and Escape of Steam—a. 
The usual and proper sounding of 
whistles or other signals™® or the proper escape of 
steam from its engines’® is not negligence and does 


‘ Gaines, 104 Ind. 526, 4 NE 24, 5 NE 


at a rapid gait is a proper _perform- 
ance of his duty by the engineer and 
is not negligence. Pepper vy. South- 
ern Pac. R. Co., 105 Cal. 389, 38 P 974. 

[b] Error in judgment in blowing 
the whistle at all or in blowing it with 
unnecessary violence at a time of 
emergency and in an effort to prevent 
harm will not constitute a ground of 
liability. Illinois Cent. R. Co. v. Klein, 
95 Ill. A. 220. 

{e] Sounding whistle at time of 
emergency, when the engineer sees a 
team near the track and in danger of 
collision, in which case he would be 
negligent for not giving the signal) 
and when he has no time for reflection, 
is not negligence. Schaefert v. Chi- 
fae etc., R. Co., 62 Iowa 624, 17 NW 


76. Ala. Alabama Great Southern 
R., Co. v. Halladay, 201 Ala. 500, 78 S 
854; Boan y. W. T. Smith Lumber 
Co., 184 Ala. 535, 68 S 564; Louisville, 
etc., Ry Cor ivy Lee, 136 Ala. 182, 33 iS 
897, 96 AmSR 24. 

Ill.—Illinois Cent. R. Co. v. Klein, 
95. Ts Ag 220: 

Ind.—Louisville, ete, R. Co. v. 
Schmidt, 134 Ind. 16, 33 NE 774; Van- 
dalia Re“ Conmeve McMains, 42 Ind. A. 
532, 85 NE 1038. 

Kan.—Crecelius v. Atchison, ete., R. 
Co., 92 Kan. 91, 139 P 1194; Union Pac. 
R. Co. v. Hutchinson, 39 Kan. 485, 18 
PC0b © uilip ave Atchison, etc. cL. Co., 
17 Kan. 475. 

Ky.—Vogt v. Southern R. Co., 161 
Ky: 365, 368, 170 SW 975 [quot Cyc]. 

Md.—Riley v. New York, ete., R. 
Co., 90 Md. 58, 44 A 994; Phila'delphia, 
etc., EY Cou ive Burkhardt, 83 Md. 516, 
384 A-1010; Duvall v. Baltimore, etc., 
Bar Connie Mids iod' 6, wed Ae S96. 

Nebr.—Omaha, ete., R. Co. v. Clarke, 
39 Nebr. 65, 57 NW 545; Omaha, ete., 
Pee ee. v. Brady, 39 Nebr. 27, 57 NW 
. Delaware, etc., Ca- 
nal Co.,.145 N. Y. 201, 39 NE "716; 
Wilson v. New York Cent., etc., R. 
Co., 41 App. Div. 36, 58 NYS “617. 

N. C.—Miller. v. Wate a etc., 
R. Co., 128 N. C. 26, 38 NE 29 

Tex.—Texas Midland R. Co. Card- 
well, (Civ. A.) 67 SW 157; Galveston: 
ete., IR, “Co. ve. Simon;..(Civ.. A.)o 54 
SW 309. 

Vt.—-Powers v. Grand Trunk R. Co., 
78 Vt. 436, 68 A139. 

Va.—Petersburg R. Co. v. Hite, 81 
Vani T6r. 

Wis.—Crowley v. Chicago, ete, R. 
Co., 122 Wis. 287, 99 NW 1016; Dew- 
ey V. Chicago, ete., Ee Conn Wis. 455, 
iN NW 74; Cahoon v. Chicago, etc., 

Co., 85 Wis. 570, 55 NW 900; Ab- 
bott v. Kalbus, 74 Wis. 504, 43 NW 

“The use of steam by railway com- 
panies is lawful . and, if horses 
take fright at the necessary escape of 
steam while it is being used in the 
usual and ordinary manner, no action 
will lie . any damage that may 
result therefrom is damnum absque 
injuria.” Vandalia, etc., R. Co. v. Mc- 
Mains, 42 Ind. A. 532, 85 NE 1038, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~Co., 104 Tenn. 420, 


§ 1342] 


not make the railroad company responsible for in- 
becoming frightened 
‘But where the employees wrongfully and 
improperly blow the whistle™® or cause or allow 
steam to escape,‘® thereby causing horses to become 


juries occasioned by horses’ 
thereat.7* 


1039. 

“The making of an unnecessary 
noise by a railroad company, as, in 
this case, the escaping of steam, is 
not of itself evidence of negligence. 
It may or may not be. To be negli- 
gence, the noise must have been made 
under such circumstances and sur- 
roundings as to time, place, and situ- 
ation of the parties as to establish a 
neglect to exercise that degree of care 
which a reasonable man would have 
exercised under the circumstances.” 
Omaha, ete., R. Co. v. Brady, 39 Nebr. 
au, 21, 57 NW 767. 

[a] Rule applied.—Where a wo- 
man walking diagonally across a 
track was struck and injured by a 
horse frightened by escape of steam 
from :the locomotives of a railroad, 
she could not recover when the emis- 
sion of steam after the horse came on 
the tracks was no greater than before. 
Seaggs v. Delaware, etc., Canal Co., 
145 N. Y. 201, 39 NE 716. 

[b] Mere knowledge of- plaintiff’s 
proximity does not make the ordinary 
and usual discharge of steam by an 


engine amount to negligence. Ala- 
bama Great Southern R. Co. v. Halla- 
day, 201 Ala. 500, 78 S 854; Philadel- 


phia, ete., R. Co. v. Burkhardt, 83 Md. 
516, 34 A 1010. 

{c] There is no duty imposed on 
the railroad company to use every 
possible contrivance that human in- 
genuity might devise in order to sup- 
press noises caused by the escape of 
steam. Duvall v. Baltimore, etc., R. 
Co... 73" Md. 516, 21 A ‘496. 

77. See cases supra notes 75-76. 

78. Ala.—Southern R. Co. vy. Craw- 
ford, 164 Ala. 178, 51 S 340. 

Ark.—Inabnett v. St. Louis, ete., R. 
Co., 69 Ark. 130, 61 SW 570. 

Tll.—Wabash R. Co. v. Speer, 156 Ill. 
244, 40 NE 835; Chicago, ete., R. Co. 
Ve Dunn 52s 0 C451. 

Kan.—Chicago, etc., R. Co. v. Parks, 
59 Kan. 709, 54 P 1052; Culp v. Atch- 
ison, etc., R. Co., 17 Kan. 475. 

Ky.—Voet v. Southern R. Co., 161 
Ky. 365, 368, 170 SW 975 [quot Cyc]. 

Me.—Hill v. Portland, ete., R. Co., 
55 Me. 438. 92 AmD 601. 

Mich.—Koscenicki v. Pere Marquette 
R._Co., 205 Mich. 387, 171 NW 354. 

Minn.—Gibbs v. Chicago, ete., R. 
Co., 26 Minn. 427, 4 NW 819. 

Mo.——-McCleary v. Chicago, ete., R. 
Co.. 264 SW 376. 

Pa.—Philadelphia, me CONN 
Killips, 88 Pa. 405. 
Tenn.—Beopple v. Illinois Cent. R. 
SW 231; Illi- 
nois Cent. R. Co. v. Toombs, 6 Tenn. 
Civ. A. 293. 

Tex —Gulf, ete., R. Co. v. Box, 81 
Tex. 670,17 SW 3875; Paris, etc., R. Co. 
v. Calvin, (Civ. A.) 103 SW 428 [aff 
101 Tex. 291, 106 SW 8791; McGrew 
v. St. Louis, etc., R. Co., 32 Tex. Civ. 
A. 265, 74 SW 816; Missouri, etc., R. 
Co. v. Weatherford, 26 Tex. Civ. A. 
20, 62 SWi 101; Texas, etc, R. Co. v. 
Moseley, (Civ. A.) 58 SW 48; Gulf, 
oe R. Co. v. Singer, (Civ. A.) 40 SW 

Va.—Southern Re Co. v.. Torian, 95 
Va. 453, 28 SE 56 

“So far as the an of whistling 
or noise is concerned, it is the excess 
thereof that is imputed to the defend- 
ant as wrongful and negligent, and to 
the extent that such excess may have 
been a proximate cause of the plain- 
tiff’s injuries, it affords him a good 
ground of action.’”” Beopple v. Illinois 
Site R. Co., 104 Tenn. 420, 430, 58 SW 
3 

“Tf sounding the whistle was un- 
necessary, or made at a time when no 
occasion for the safety of some one 
whom the engineer had _ reasonable 
grounds to believe was in danger from 
the approaching of the train, and aft- 
er the engineer had discovered, or by 


etc., 
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or ordinance.®? 
automatie steam 


the exercise of ordinary care could 
have ‘discovered, the situation of the 
plaintiff, if she was so near the cross- 
ing and in close proximity to the 
track that the duty to discover exist- 
ed, and if the circumstances were 
such as to indicate to a person of or- 
dinary prudence that sounding the 
whistle might and probably would 
result in the fright of the horse, then 
arises a case of actionable negligence, 
for which the railway company would 
be liable.’ McGrew v. St. Louis, ete., 
Leak 32 Tex. Civ. A. 265, 269, 74 SW 
816. 

[a] Rule applied.—Evidence that 
axrenaanie s servant blew several short 
whistles which frightened a team, 
when he had been informed that there 
were teams at the crossing where he 
was, justifies a verdict against the 
railroad although the whistles were 
allegedly to call the yard master for 
authority to move from the crossing 
and were the regular signal for so 
doing. Gibbs v. Chicago, ete., R. Co., 
26 Minn. 427. 4 NW 819. 

[b] Wantonness or willfulness in 
blowing the whistle are not requisite 
elements to recovery for injuries sus- 
tained from the fright of horses 
caused thereby. Beopple v. Illinois 
Cent. R. Co., 104 Tenn. 420, 58 SW 231; 
Texas, ete., R. Co. v. Moseley, (Tex. 
Civ. A.) 58 SW 48. 

79. Ala.—Boan v. W. T. Smith 
Lumber Co., 184 Ala. 535, 638 S 564; 
Southern R. Co. v. Crawford, 164 Ala. 


po 51 S 340. 

Ark=—St. (Louis, -ete.,| “Ri Co. v, 
Transmier, 106 Ark. 530, 153 SW 817; 
Inabnett v. St. Louis, etc., R. Co., 6 69 
Ark. 130, 61 SW 570. 

Ill.—Chicago, ete., R. Co. v.. Hein- 
rich, 157 Ill. 388, 41 NE 860 [aff 57 
Til. A. 3991;. Toledo, ete., R. Co. v. 
Harmon, 47 Ill. 298, 95 AmD 489. 

Ind.—Vandalia R. Co. v. MceMains, 
42 Ind. A. 5382, 85 NE 1038. 

Kan.—Crecelius v. Atchison, etc., R. 
Co. 92) Kan, 99-0139. 1194 ‘Chicago 
Great Western R. Co. v. Bailey, 66 
Kan. 115. 71 P 246; Culp v. Atchison, 
ete: R.'Co.,-17 Kan: 475: 

Ky.—Vogt v. Southern R. Co., 161 
Ky: 365, 368, 170 SW 975 [quot Cyc]. 

Me.—-Boothby v. Boston, ete, R 
Co., 90 Me. 313, 38 A 155. 

Mich.—Foster v. Hast Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617; 
Hinchman v. Pere Marquette R. Co., 
136 Mich. 341, 99 NW 277, 65 LRA 553; 
Geveke vy. Grand Rapids. ete., R. Co., 
57 Mich. 589, 24 NW 675. 


Nebr.—Williams v. Chicago, etc., 


R: Co., 78 Nebr. 695, 111 NW 596, 14 
LRANS 1224, 78 Nebr. 701, 113 NW 
791; Omaha, etc., R. Co. v. Brady, 39 
Nebr. 27, 57 NW 767. 

N. H,—Eresby v. Grand Trunk R. 
Con, OGmN. 615, 22 A 554; Lewis V. 


Eastern R. eee 60 N. H. 187. 

N. ¥.—Borst v. Lake Shore, etc., R. 
Co., 4 Hun 346 faff 66 N. Y. 639 mem]. 

Okl.—Talliaferro v. Atchison, etce., 
ia COnmols Oki d, VO0mE 160s 

Pa.—Weller v. Lehigh Valley R. Co., 
225 Pa. 110, 73 A 1024, 133 AmSR 861, 
24 LRANS 1202. 

Tex.—Missouri, ete., R. Co. v. Burk, 
(Civ. A.) 146 SW 600;. St. Louis 
Southwestern R. Co. v. Mitchell, (Civ. 
A.) 127 SW 876; St. Louis Southwest- 
ern R. Co. v. Nelson, (Civ. a) 111 Sw 


1062; Missouri, etc., R. Co. Weath- 
erford, 26 Tex. ms A. 20, 62 ‘SW Os 
Missouri, etc.. Co. Traub, 19 Tex. 


Civ A, 125; 47 ow 282: Houston, ete., 
ae v. Abrahams, (Civ. A.) 40 SW 
Wis.—Fay v. Minneapolis, etc., R. 
Co., 181 Wis. 639, 111 NW 683: Kal- 
bus v. Abbott, 77 Wis. 624, 46 NW 810. 
Fing.— Manchester South June ton, 
ete., R. Co. v. Fullarton, 14 C. N.S. 
54, 108 ECL 54, 143 Reprint 364, 
Ont.—Stott v. Grand Trunk R. Co., 


[52 0.J.] 261 


frightened, the railroad company is responsible for 
the resulting injury;*° and this is especially true 
where the acts are done in violation of statute*? 


The discharge of steam from the 
valve of an engine standing in a 


24 TC Cerise i 

“Tt can make no ‘differenee in ‘its 
results to appellee, whether the escape 
of steam was the effect of negligence, 
or from wanton and willful purpose. 

. When employed in the dis- 
charge of his duty, or while engaged 
in operating their engines and ma- 
chinery on their road, if he [the en- 
gineer] uses such agencies in an un- 
skillful manner, or so negligently as 
to occasion injury to another, or even 
if, while so’ engaged he willfully per- 
verts such agencies to the purpose of 
wanton mischief and injury, the com- 
pany should respond in damages.” 
Toledo, etc., R. Co. v. Harmon, 47 IIl. 
298, 305, 95 AmD 489. 

“Though the escape of steam is 
rightful in itself and at a proper 
place, the defendant [railroad] will 
be liable if the steam is blown off neg-+ 
ligently or carelessly in van unusual 
and unnecessary manner.” Vandalia 
R. Co. v. MeMains, 42 Ind. A. 532, 85 
NE 1038, 1039. 

“Where the circumstances are such 
that noises from escaping steam 
would endanger a person at a public 
crossing, which result could be avoid- 
ed by temporarily staying or sus- 
pending such noise without materially 
interfering with the due operation of 
the train, ordinary care and prudence 
would require that it be done.” Tal 
liaferro v. Atchison, ete, R. €o., 61 
Okl. 27, 32, 160 P 69. : 

[a] Rule applied.—(1) A railroad 


company having left its engine stand 


on a grade crossing so as to cover 
the whole of the sidewalk and part 
of the road, and under these circum- 
stances having blown off steam fram 
the engine without warning, thereby 
frightening a passing horse and caus- 
ing injury to the driver, a verdict and 
judgment against the company was 
proper, the question whether the rail- 
road’s exercise of its rights was with 
due regard to the rights of the pub- 
lic and plaintiff being for the jury. 
Weller v. Lehigh Valley R. Co., 225 
Pa. 110, 73 A 1024, 133 AmSR 861, 24 
LRANS 1202. (2) Where plaintiff 
drove up near a crossing near which 
defendant’s servants were attempting 
to replace an engine on the tracks 
from which it had run off and asked 
them if she might cross, to which they 
assented, and while she was erossing 
defendant’s servants caused steam, to 
escape from the engine at which the 
horse became frightened and fran 
away, the railroad was liable for the 
injuries thereby sustained. Stott v. 
Grand Trunk R. Co., 24 U. C. Cy P. 
(Ont.) 347. 

[b] Even usual escape of steam in- 
cidental to operation, if this occurs 
while the engine is left standing im- 
properly for an unreasonable length 
of time at a highway crossing and.a 
horse is frightened thereat, is such a 
wrongful act as to render the com- 
pany liable for resulting injuries. 
Texas. Midland R. Co. v. Cardwell, 
(Tex. Civ. A.) 67 SW 157; Fay v. Min- 
neapolis, etc., R. Co., 131 Wis. .639, 
111 NW 683. 

80. See cases aU DES notes 78. 79. 
rou Georgia R. Co. v. Carr, 73 Ga. 

me 

[a] Rule applied.—A railroad com- 
pany is responsible for injuries caused 
by a horse’s becoming frightened at 
a whistle which was blown in viola- 
tion of a statute providing that within 
town limits a whistle need not be 
blown at road crossings but that the 
bell shall be tolled instead. Georgia 
Con va Carry (ol Gael) like 

82. Northern Pac. R. Co. v. Sulli- 
van, 53 Fed. 219, 3 CCA 506 [writ of 
error dism 163 U. S. 699 mem, 16 SCt 
1204 mem, 41 L. ed. 317 mem]; Miller 
v. Engle, 185 Mo. A. 558, 172 SW 631; 
Lindler v. Southern R. Co., 84 S. on 
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lawful and proper place, over which steam valve the 
railroad employees in charge of the train have no 
control, cannot be treated as improper or negli- 
gent,’* but if they can control and regulate its op- 
eration, the railroad is liable for harm occasioned by 
their negligent omission to do so,$* although if to 
regulate. it would seriously hamper and impair the 
operation of the railroad, failure to do so is not neg- 
The company’s act in letting off steam 
or blowing a whistle or giving other signals is im- 
proper if it is unnecessary*®® and is done without re- 
gard to the safety of those passing to or over its 
crossings after its servants are aware of their prox- 


ligenee.®® 


536, 66 SE 995 [quot Cyc]. 

83. San Pedro, etc., R. Co. v. Math- 
ews, 260 Fed. 55, 171 CCA 91; Duvall 
v. Baltimore, etc., R. Co., 73 Md. 516, 
520,.21 A 496. 

“When a train reaches a station and 
is waiting for orders to move, the 
pressure must necessarily increase, 
and the noise caused by the escape 
of steam through an automatic safe- 
ty valve, must under such circum- 
stances, be considered as a noise nec- 
essarily incident to the movement 
one operation of the engine.’ Duvall 

. Baltimore, etc., R. Co., supra. 

‘84, Vandalia R. Co. v. McMains, 42 
Ind: A. 532, 85 NE 1038; Boothby aid 
Boston, etc, Re C6. 90 Me. Soy oo" 
155; Hinchman v. Pere Marquette R. 
Co.y 186 Mich. 341, 99 NW 277, 65 
LRA 553; Presby v. Grand peor 
ete., R. Co., 66 N. H. 615, 22 A 554 

35. Louisville, etes! URE Co; ay. 
Schmidt, 134 Ind.° 16, 38 NE 774; 
Wilson v. New York Cent., poten Br Cox 
41 App. Div. 36, 58 NYS 61 

86. Illinois Cent. R. Con Vv. Toombs, 
6 Tenn. Civ. A. 298; Kalbus v. Ab- 
bott, 77 Wis. 621, 46 NW 810. 

[a] “Necessary” should be given 
liberal construction in this connection 
in accord with the rule making a 
railroad liable only for negligence, 
and should include any conduct not 
heedless or without due care under 
the circumstances, and not such acts 
only as are unavoidably required. 
Omaha, etc., R. Co. v. Clarke, 39 Nebr. 
65, 57 NW 545. 

87. Wabash, etc., R. Co. v. Speer, 
156 Ill. 244, 40 NE 835; Gulf, etc., R. 
Co. v. Box, 81 Tex. 670, 17 SW 375. 

[a] Mere knowledge of proximity 
of team and its fright will not im- 
pose liability for whistling or con- 
tinuing to whistle thereafter if that 
was done in an honest and reason- 
able belief that the safety of the per- 
son concerned was thereby subserved. 


Wabash R. Co. v. Speer, 156 Ill. 244, 
40 NE 835. 
88. Inabnett v. St. Louis, ete., R. 


Co., 69 Ark. 130, 61 SW 570; Williams 
Vv. Chicago, ete., R. Co., 78 Nebr. 695, 
111 NW 596, 14 LRANS 1224, 78 Nebr. 
ROL, 113 Nw 79d: - St. Louis South- 
western R. Co. v. Mitchell, (Tex. Civ. 
A.) 127 SW 876; Houston, etc., R. Co. 
Saga gc (Tex. Civ. A.) 40 SW 

[a] Rule applied.—Where plaintiff 
was injured by the fright of his horse 
at the escape of steam from an engine 
at.a crossing, and the engineer just 
before this occurrence had seen the 
horse frightened and turned back by 
a moving engine, the ob side was 
liable. Houston, etc., R. Co. v. Abra- 
hams, (Tex. Civ. A.) 40 SW 1034. 

[b] If train crew are aware of 
proximity of plaintiff with horses or 
animals, the fact that they are not 
aware that the animals are frightened 
or becoming frightened will not jus- 
tify them in making the usual and in- 
cidental noises of operation, but they 
must exercise due care in view of this 
knowledge, and for their failure to ‘do 
so the railroad is liable. Chicago, 
etc, R..Co. wv. Parks,'59 (Kan... 709, 54 
P 1052; St. Louis Southwestern R. 
Co. v. Nelson, (Tex. Civ. A.) 111.SW 
1062; Paris, ete. R. Go. v., Calvin, 
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such facts. Ss 


(Civ. A.) 103 SW 428 [aff 101 Tex. 291, 
106 SW. 879]; Gulf, etce.;.R. “Co. v. 
Singer, (Tex. Civ. Gy 40 Sw 1004. 

{[c] Lack of knowledge of proxim- 
ity of persons with horses and teams 
at crossings will not excuse the com- 
pany from liability but it will be held 
to as high a measure of responsibil- 
ity where it could have known, and in 
the exercise of due care should have 
known, as if it were actually aware of 
their presence. Chicago Great West- 
ern R. Co. v. Bailey, 66 Kan, fia .1 
P 246; Hill 'v. Portland, etc., R. Co., 
55 Me. 438, 92 AmD 601; Koscnicki 
v. Pere Marquette R. Co., 205 Mich. 
387, 171 NW 354; Foster v. East Jor- 
dan Lumber Co., 141 Mich. 316, 104 
NW 617; Geveke v. Grand Rapids, 
etc., R. Go., 57 Mich. 589, 24 NW 675; 
Omaha, etc., Bo Cou Ww. Brady, 39 Nebr, 
21D. NW 167: Missouri, etc., R. Co. 
v. Burk, (Tex. Civ. A.) 146 SW 600; 
McGrew v. St. Louis, ete., R. Co., 32 
Tex. Civ. A. 265,74 SW 816; Missouri, 
etce., R.,Co. v. Weatherford, 26 Tex. 
Civ. A. 20, 62 SW 101; Missouri, etc., 
R. Conve Traubs 19 Rex "Civ Ay 125, 
47 SW 282. 

89. Ga.—Chalkley Ke Central R. 
Co., 120 Ga. 683, 48 SE 194. 

Ind. —Louisville, ete, R. Co. v. 
Stanger, 7 Ind. A. 179, 32 NE 209, 34 
NE 688. 

N. Y.—Phillips v. New York Cent., 
ete., R. Co., 84 Hun 412, 416,32 NYS 
299; Campbell v. New York Cent., etc., 
R. Co., 4 NYS 265 [aff 130 N. Y. 631 
mem, 29 NE 150 mem]. 

. D.—Salewski v. Minneapolis, etce., 
R. Co., 47 N. D. 64, 76, 181 NW 72. 

Tex.—Hdwards v. St. Louis South- 
western R. Co., 105 Tex. 404, 151 SW 
289 [mod (Civ. A.) 134 SW 264]. 

Wis.—Cahoon v. Chicago, ete., R. 
Co., 85 Wis. 570, 55 NW 900. 

“With the obligation imposed by 
law to give alarms at public grade 
crossings, there is no principle upon 
which an accusation of negligence or 
wrong can be based upon the conduct 
of the engineer who sounded the 
alarm in this case. There are many 
highways in this State so near to 
points where the engineers are re- 
quired to sound the whistle that hors- 
es are frightened by the blast and 
damage ensues, but the railroad cor- 
porations incur no liability in such 
cases.” Phillips v. New York Cent. 
R. Co., supra. 

“All the perils occasioned to the 

wayside traveler by noises and sounds 
necessarily produced in running trains 
in this country on schedule are things 
that the traveler must guard against, 
not perils that the operators of trains 
must watch out for.and prevent. So, 
no liability attaches where injury re- 
sults to a horse from becoming fright- 
ened by the giving of the usual sig- 
nals as required by law, or by the 
rules of the railroad in the ordinary 
operation of the train.” Salewski 
v. Minneapolis, ete., R. Co., supra. 

{a] Statute imposing penalty on 
engineer personally for failure to give 
certain signals on approaching high- 
way crossings is a statutory require- 
ment that such signals be given suffi- 
cient to make them necessary ,and 
proper at the places designated. Lou- 
isville, etc., R. Co. vy. Stanger, 7 Ind. 


[§ 1843] b. By Signals Required by Statute. 

a general rule the blowing of whistles and giving of 
other signals required by statute whereby horses 
are frightened and injury is caused is not negligence 
for which the railroad company is responsible,*® un- 
less they are given negligently or wantonly. 
even the giving of the statutory signals may consti- 
tute negligence if the railroad employees see that 
animals will be frightened and can desist from giv- 
ing them consistently with their duty,® but only 


ones 1842-1843, 


imity and the fright of their animals,®* or after 
they should, in the exercise of due care, be aware of 


As 


90 


But 


A. 179, 32 NE 209, 34 NE 688. 

[b] Blowing whistle more than 
eighty rods from a crossing is justi- 
fied under a.-statute requiring such 
signal to be given at least eighty rods 
from the crossing and is in strict com- 
pliance with the statutory require- 
ment. Edwards v. St. Louis South- 
western R. Co., 105 Tex. 404, 151 SW 
289 [mod (Civ. ia Nos 134 SW 264]. 

90. Ga.—Chalkley v. Central R. 
Co., 120 Ga. 683, 48 SE 194. 

em ca etc., R. Co. v. Parks, 
59 Kan. 709, 54 P i052. 

Mo. —Hyder v. Chicago, etc., R. Co., 
219 Mo. A. 465, 470, 275 SW 977. 

N. J.—Bittle’ Vv. Camden, ete., R.jCo:, 
55 N3 ES: L. 615, 28 A 305, 93 LRA 283. 

N. D.—Salewski v. Minneapolis, etc., 
R. Co., 47 N. D. 64, 76, 181 NW 73, 

Tex.—Gulf, ete., R: Co. v. Box, 81 
Tex. 670, 17 SW 375. 

“Even in giving the whistle required 
by law, the engineer should do it ina 
proper manner, ‘having due regard to 
the situation.” Hyder v. Chicago, ete., 
R. Co., supra. 

“The law, however, imposes on a 
railroad company the duty of operat- 
ing trains relatively to adjacent high- 
ways so as not unnecessarily to inter- 
fere with the rights of individuals 
traveling such highways, or to endan- 
ger such travelers by unusual or un- 
necessary noises and if it does any- 
thing unusual or unnecessary which 
would naturally be calculated to 
frighten ordinarily well-broken and 
gentle horses, it may be held liable.” 
Salewski v. Minneapolis, ete., R. Co., 
supra. 

{a] Although location of train may 
justify and require the giving of stat- 
utory signals of approach, if the en- 
gineer gives unusual signals in excess 
of what is required, such as the stock 
alarm whistle, the fact that they are 
given at the point prescribed will not 
excuse the railroad from liability for 
injuries to animals. Hyder y. Chica- 


go, ete., R. Co., 219-Mo. A. 465, (275 
SW 977. 
91. Nichols v. Baltimore, etc., R. 


Co., 33 Ind. A. 229, 70 NE 183, 71: NB 
170; Louisville, ete., R, Co. v. Stanger, 
7 Ind. A. 179); 32 NE 209, 34 NE 688; 
Hargis v. St. Louis, ete., R. Co., 75 
Tex. 19, 12 SW 958: St. Louis South- 
western R. Co. v. Kilman, 39 Tex. Civ. 


A. 107, 86 SW _ 1050; Gulf, etc., R. 
Co. v. Milner, 28 Tex. Civ. "A. 86, 66 
Sw 574. 

fa] If, on approach of railway 


train to a highway crossing, the en- 
gineer in charge of the engine ob- 
serves a team near the crossing and 
evidently becoming unmanageable, it 
is his duty to refrain from giving sig- 
nals or doing any act tending to in- 
crease the fright of the team. Nichols 
Vv. Baltimore, .etcs, Re; Com, den dnde mas 
229,,70 NE 183, 71 NE 170. 

[b] No auty exists to keep lookout, 
however, to see whether animals are 
becoming unmanageable in the neig‘th- 
borhood, the company and its servants 
being entitled to rely on the expecta- 
tion that persons will not approach 
into a region of danger with animals 
unaccustomed to trains and easily 
frightened thereby, so that a railroad 
is._not liable when its engineer gives 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the absence of facts tending to show that injury 
to others at the crossing might result.°? 
the train has reached a point where the law requires 
signals to be given and it is uncertain whether the 
train can be stopped before reaching the crossing 

the signals must be given in spite of the known pres- 


ence of -animals.?? 


[§ 1844} 3. By Failure To Give Required Signals. 
Likewise a failure to give the usual or statutory 
signals\by reason of which a team becomes frightened 
at an approaching or passing train and causes in- 
jury, without any fault on the part of the person 
injured, is negligence;°* but there is authority to 
The majority rule is based on recog- 
nition of a duty imposed by such statutes to protect 
those near such crossings from fright as well as 


the contrary.°* 


the signals required although he 
knows that a team ‘has just passed 
over and is near the crossing. Hargis 
Vv. St. Louis, ete., R. Co., 75 Tex.-19, 12 


SW 953. 

92. Gulf, etc., R. Co. v. Milner, 28 
Tex. Civ. A. 86, 66 SW 574. 

93. Nichols v. Baltimore, etc. R. 


Co., 33 Ind. A. 229, 70 NE 183, 71 NE 
170; Louisville, etc., R. Co. v. Stanger, 
7 Ind. A. 179, 32 NE 209, 34 NE 688. 

94. Ala.—Southern R. Co. v. Craw- 
ford, 164 Ala. 178, 51 S 340; Louis- 
ville, etc., R. Co. v. Abercrombie, 17 
Ala. A. 233, 84 S 423. 

Ark. —Prescott, et Co 
Franks, 111 Ark. 83; 163 sw 180, ahs 
Cas1916A 773. 

Cal.—Strong v. Sacramento, etc., R. 
Co., 61'Cal. 326. ms - 

Ga.-—Georgia Southern, etc., R. Co. 
v. Shobe, 142 Ga. 767, 83 SE 786; At- 
lanta, ete., R. Co. v. Durham, 108 Ga. 
547, 34 SE 332; Bowen'v. Gainesville, 
ete, R.Co., 95 Ga. 688, 22 SE 695. 

Ill.— Galena, etc., R. Co. v. Loomis, 
18 Ill. 548, 56 AmD 471; Illinois South- 
ern R. Co. v. Hayer, 128 Ill. A. 315 [aff 
225 111. 613, 80 NE 316]; Chicago, etc., 
R. Co: v. McGaha, 19 Ill. A. 342. 

Ind.—Pittsburgh, etc., R. Co. v. 
Burton, 139 Ind. 257, 37 NE 150, 38 NE 
594; Terre Haute, etc. R 
Brunker, 128 45 542, 26 
Cleveland, ete., R. Co. v. Carey, 33 
Ind. A. 275, 71 NE 244; Chicago, etc., 
Ru Oor Kv. Butler, 10 Ind. A. 244, 38 
NE 1. 

Iowa.—Warn v. Chicago Great 
Western R. Co., 149 Iowa 450, 126 NW 
1104, 31 LRANS 667. 

Kan. —Leavenworth, etc., R.. Co. v. 
Rice, 10 Kan. 426. 

Ky. Cincinnati; «ete.,/ R. “Co: v. 
Spears, 152 Ky. 200, 153 ‘SW 236; Con- 
way v. Louisville, etc., R. aii 135 Ky. 
229, 119 SW 206, 122 Sw 13 

Mass.—Pollock Vv. tern RS Cos 
124 Mass. 158; Norton v. Eastern R. 
Co., 113 Mass. 366. 

Miss.—Skipwith v. Mobile, etc., R. 


Co., 95 Miss. 50, 48 S 964; Illinois 

Gent. R. Co. v. Armstrong, 93 Miss. 

583, 47 S 427. ; 
Mo.—Johnson v. Chicago, etc., R. 


Co., 77 Mo. 546; Miller v. Engle, 185 
Mo. A. 558, 172 SW 631; Mudd v. Mis- 
souri, etc., R. Co., 146 Mo. A. 388, 124 
SW 59; Turner v. St. Louis, etc., R. 
Cor, 134 Mo, A. 397, 114 Sw 1026; 
Killian v. Chicago, ete., R. Col, 36 Mo. 
A, 473. 

Mont.—De Atley v. Northern Pac. 
R. Co., 42 Mont. 224, 112 P 76. 

N. H.—Presby v. Grand Trunk R. 
Co., 66 N. H, 615, 22 A 554, 

N. Y.—vVoak v. Northern Cent. R. 
Co.) 75 N.Y. 320. 

N. C.—Jenkins v. Norfolk- Southern 
R. Co., 155 N. C. 203, 71 SE 213. 

Ss. C—Folk v. Seaboard Air Line R. 
Go., 99 S. C. 284, 83 SE 452; Spears 
v. Atlantic Coast Line R. Co., 92 S. C. 
297, 75 ee 498; Clifford v. Southern R. 
ors ih Saic. 324, 69 SE 5138. 

Tex. _—Hdwards v. St. Louis South- 
western R. Co., 105 Tex. 404, 151 SW 
289 [mod (Civ. EAS) 134 SW 264); Tex- 
as, etc., R. Co. v. Chapman, 57 Tex. 
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those on them from collision,®*® and those who are not 
within the protection of this duty, for example; per- 
sons at private farm crossings not required by law,°? 
and persons who have crossed over the railroad and 
gone some distance beyond at the time when the 
train arrives at the: crossing,®® cannot recover for 


injuries from frightening animals by omission of 


if the required 


ing fright.” 


75; Missouri, tetc., BR. Co. -v.. Robert- 
son, (Civ. A.) 189 SW 284; St. Louis 
Southwestern R. Co. v. Pool, (Civ. 
A.) 1835 SW 641; Garber v. St. Louis 
Southwestern R. Co., (Civ. A.) 118 SW 
857; Texas Cent. R. Co. v. Horn, 53 
Tex. Civ. A. 35; 115 SW (911; Paris; 
etc., R. Co. v. Calvin, (Civ. A.) 103-SW 
428 [aff 101 Tex. 291, 106 SW 879]; 
Missouri, etc., R. Co. v. Magee, (Civ. 
heey SW 156 [aff 92 Tex. 616, 50 SW 

Vt.— Wakefield v. Connecticut, etce., 
R. Co., 37 Vt. 330, 86 AmD 711. 

Wis.—Kujawa v. Chicago, etc., R. 
Co., 185 Wis. 562, 116 NW 249. But 
see Jensen v. Chicago, ete., R. Co., 86 
Wis. 589, 57 NW 359, 22 LRA 680. 

Can.—Canada Atlantic R. Co. v. 
Henderson, 29 Can. S. C. 682 [app dism 
25 Ont. A. 437]; Grand Trunk R. Co. v. 
Sibbald, 20 Can. S. C. 259 [app dism 
7 Ont. A. 184]; Grand Trunk R. Co. 

Rosenberger, 9 Can. S. C. 311 Gop 
dian 8 Ont. A. 482 (aff 32 U. C. 
(Ont.) 349)]. 

N. S.—Robertson v. Halifax Coal 
Coy720 Neos b 7 

Ont.—Henderson v. Canada Atlan- 
tier RL Gowe2b (Ont! Ay 43%: 

fa] Failure to give signals of ap- 
proach required by ordinance as well 
as those required by statute is a 
ground of liability where the fright 
from which the injury results is 
caused thereby. Garber v. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
118 SW. 857. 

{b] That proper sounding of sig- 
nal for another crossing is the imme- 
diate occasion of the fright of a team 
will not relieve a railroad from liabil- 
ity for the omission to whistle for the 
first crossing near which the later 
proper whistle is given and the alarm 
occasioned. Terre Haute, etc., R. Co. 
v. Brunker, 128 Ind. 542, 26 NE 178. 

[c] Application of rule.—Wrhere a 
statute prescribed certain signals of 
approach to be given at a distance of 
eighty rods from the crossing, a train 
whose approach frightened horses at 
such crossing imposed liability on the 
railroad for failure to signal, although 
the train started at a distance of less 
than eighty rods from the crossing. 
Canada Atlantic R. Co. v. Henderson, 
29 Hey S. C. 632 [app dism 25 Ont. 


A. 

ra} at enbetitated signals.—If those 
in charge of a train substitute other 
signals of approach for those required 
by statute, they must show, in order 
to escape liability for frightening 
horses at the crossing, that the party 
injured had actual ‘notice of the sub- 
stituted signals. Missouri, ete. R. 


| Co. pe Pet at hcg (Tex. Civ. A.) 189 


SW 2 

95. Selinebell V. aChicago;, ete: R: 
Co., 77 Nebr. 538, 541, 110 NW 347; 
Hendricks v. Fremont, ete:, Ri Co.,67 
Nebr. 120, 124, 98 NW 141. 

“While ‘the failure to give these sig- 
nals on approaching a crossing consti- 
tutes statutory negligence, yet, unless 
such negligence is shown to be the 
proximate cause of the injuries com- 
plained of, proof of this fact alone is 


the required signals.°® 
road liable for damages from collision at a crossing 


A statute making the rail- 


signals are not given restricts the 


duty of protection by such signals and the right of 
recovery for their omission to those whose damages 
spring from collision, and does not include those 
whose injuries are the result of passing teams’ tak- 
Nor is the railroad liable, even though 
it omitted to give the proper signals where the 


not sufficient to show a right of recov- 
ery. . . The contention that plain- 
tiff would not have driven up onto the 
approach of the crossing if she had 
heard the statutory signals is purely 
conjectural and unsupported by any 
testimony contained in the record. To 
our minds, the only logical conclusion 
that can be deduced from the facts 
surrounding the accident is that the 
proximate cause of the injury was the 
fright @ither of plaintiff or her team 
at the ordinary operation of a passing 
ETM Te cee a ae railroad company is 
not liable for injuries caused by a 
team taking fright at the ordinary op- 
eration of a train upon its road.’ ” 
Clinebell v. Chicago, etc., R. Co., su- 
pra. 

“It is evident to anyone that a fail- 
ure to ring the bell or sound the whis- 
tie was not a cause from which the 
team could be frightened. .The team 
undoubtedly took alarm at the move- 
ment and noise of the approaching 
train.’ Hendricks v. Fremont, etc., 
Baco., spray 

96. Ala.—Southern R. Co. vy. Craw- 
ford, 164 Ala. 178, 51 S 340. 

Ga.—Atlanta, etc., R. Co. v. Dur- 
ham, 108 Ga. 547, 34 SE 332; Bowen 
v. Gainesville, ete., R. Co., 95 Ga. 688, 
22 SE 695. 

Ind.—Terre Haute, etc., R. Co. 
Brunker, 128 Ind. 542, 26 NE 178; 
Cleveland, etc., R. Co. v. Carey, 33 Ind. 
A. 275, 71 NE 944, 245. 

Mass.—Norton v. Eastern R. Cos 
113 Mass. 366, 367. 

Can.—Grand Trunk R. Co. v. Rosen- 
berger, 9 Can. S. GC. 311 fepp dism 8 
Ont. A. 482 (aff 32 U. C. . (Ont.) 
349) ]. 

“The object in requiring signals to 
be given is not altogether to prevent 
a collision with the train, but to en- 
able travelers approaching the cross- 
ing to avoid the danger arising from 
being in close proximity to the track 
when the train passes.” Cleveland, 
etc., R. Co. v. Carey, supra. 

“But when the Legislature has by 
statute directed that, at particular 
points of their road, they shall take 
especial precautions . . the fair 
construction is that these signals are 
also intended for the benefit of those 
approaching the crossing for whom 
"their warning would be valuable, and 
that anyone thus situated, who is in- 
jured by the omission of that which 
the statute requires, has just ground 
of complaint.” Norton v. Eastern R. 
Co., supra. 

97. McCoy v. Central of Georgia R. 
Co., 131 Ga. 378, 62 SE 297; Willing- 
ham v. Macon, etc., R. Co., 113 Ga. 374, 
88 SE 843; Louisville, etc.,.R. Co. v. 
Survant, 96 LSC COPY ONSET RICK oat 
KyL 545, 44 SW 88, 19 KyL. 1576. 

‘98. Southern R. Co. v. Pugh, 
Ga. -294, 84 SE 968; Hargis v. St. 
Louis, etc., R. Co., 75. Tex. 19, 12_-SW, 

99. See cases supra notes 97, 98. 

1. Whilton v. Richmond, etc., R. 
Co., 57 Fed. 551; Kinard vy. Columbia, 
etc., Iara (@ka eel) s. Cc. 514, 18 SH 119. 

2. Whilton v. Richmond, etc., R. 


264 [52 C.J.] 


driver sees the train and is aware of its approach as 
soon’ as he would have been had the proper signals 


been given.® 


[§ 1845] 4. By Obstructions or Odors on or near 
The rule that one who neghgently or with- 
out right places an object naturally calculated to 
gentleness within the 
limits of a public highway may become lable for 
injuries arising from the fright of horses occasioned 
by his act in so placing them* applies to railroads.°® 
The negligent placing or leaving of cars, trains, or 
other objects at the crossing of a railway track and 
a public highway so as to extend upon and occupy 
part of the latter renders the company answerable 
As to what is negligence . 
on the part of the company there is authority to the 
effect that the mere position of the cars at such a 
point is sufficient,” and likewise to the effect that 


Tracks. 


frighten horses of ordinary 


for resultant damage.® 


such. conduct in itself is evidence 


Co., 57 Fed. 551; Kinard v. Columbia, 
ete; RuCo.. 39S. Gi 514,18 SHr119- 

3. Louisville, ete., R. Co. v. Lewis, 
212 Ky. 460, 279 SW 657; Koscenicki 
v. Pere Marquette RS Co., 205 Mich. 
$87, 171 NW 354. 

4. Objects frightening hofses as 
obstructions causing injury generally 
see Highways § 449 

5. Cleveland, etc., R. Co. v. Wynant, 
114 Ind. 525, 17 NE‘118, 5 Amsh 644; 
Jones v. Housatonic R. Co., 107 Mass. 
261; Myers v. Richmond, ete., nova OLo en 
87 N. C. 345; Texas, etc., R. Co. v. Mc- 
Manus, 15 Tex. Civ. A. 122, 38 SW 
241. See cases infra notes 6, 12. 

“If they [the railroad] knew that 
the public was using :this place as a 
travel way and public crossing for 
horses and vehicles, they would not 
have the right to leave objects near it 
which a reasonably prudent person 
should know would cause fright to 
animals passing along such a_ public 


way.” Texas, etc., R. Co. v. McManus, 
supra. 
6. Colo.—Denver, etc., R. Co. v. 


Robbins, 2 Colo. A. 313, 30 P 261. 

Del.—Kyne v. Wilmington, ete, R. 
Co., 13 Del. 185, 14 A 922. 

Ti. —Baltimore, ete., R. Co. v. Faith, 
71 Til. A. 59 [aff 175 Tl. 58, 51 NE 807]. 

Ky.—Louisville, ete, R. Co. v. 
Blackaby, 111 SW 317, 33 KyL 885. 

._Mich.—_Peterson | v. Chicago, etc., R. 
Co., 64 Mich. 621, 31 NW 548. 

Miss.—Vicksburg, ete, eka COon av. 
Alexander, 62 Miss. 496 

N. J—Palys v. Jewett, 32 N. J. Ea. 


302. 
Tex.—Pecos, etc., R. v. Bow- 
man, 34 Tex. Civ. "A. pee is SW 22; 


International, etc., R. Co. v. Douglas, 
7 Tex. Civ. A. 554, 27 SW 793. 

Sask.—Weaver v. Canadian North- 
, ora R. Co., 4 Sask. L. 201, 17 WestLR 
265. 

[a] Rattling in wind of road cross- 
ing sign, placed and maintained by a 
railroad near a highway _ crossing, 
which rattling was produced by a sud- 
den high gust of wind and resu'ted in 
the fright of the horses and injury to 
plaintiff, does not impose liability on 
the company, its duty with respect to 
such signs at hig‘hways being only to 
exercise due care, and no lack of ordi- 
nary care being shown on the facts 
stated. Thompson v. New York Cent., 


eta, R. Co., 164 App. Div. 117, 149 NYS 
611. 
[b] Cinders to be used for ballast 


having been piled by a railroad on and 
near a highway crossing and having 
frightened a team and caused it to run 
away, the company is liable for hav- 
ing obstructed an approach that by 
law it is required to keep safe by un- 
necessarily placing on it material 
likely to frighten horses. 
Cent. R. Co. v. Griffin, 184 T11. 
NE 337 [aff 84 Ill. A. 152]. 
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but usually evidence that the objects complained of 
were placed at the crossing unnecessarily® and were 


of a character and in a position reasonably ealeu- 


of negligence ;® 


7. Borst v. Lake Shore, etc., R. Co., 
4 Hun 346, 350 [aff 66 N. Y. 639 mem]. 

“The very position of this engine 
in the public highway, and the occupa- 
tion and blocking up of said highway 
by it, was of itself an act of negli- 
gence; and all its concomitants are 
parts of such negligence, and a con- 
tinuation and aggravation of the, orig- 
inal wrong to the public and to the 
plaintiff.” Borst v. Lake Shore, etc., 
R. Co., supra. 

8. Texas Cent. R. Co. v. Randall, 
51.Tex: Civ. A. 249,113 SW 180; Ft. 
Worth, etc., R. Co. v. Morris, 45 Tex. 
Civ. A. 596, 101 SW 1038. 

9. U. S—wWebster v. Chicago, etc., 
R. Co., 158 Fed. 769, 86 CCA 125, 42 
LRANS 568. 

Ill.—Illinois Cent. R. Co. v. Gritfin, 
ieee 9, 56 NE 3387 [aff 84 Ill. A. 

Ind.—Ohio, etc., R. Co. v. 
bridge, 126 Ind. 391, 26 NE 64. 

Ky.—Harvey v. Illinois Cent. R. Co., 
159 Ky. 492, 167 SW 875. 

Tex.—Sherman, ete. R. Co. v. 
Bridges, 16 Tex. Civ. A. 64, 40 SW 
536; Missouri, etc., R. Co. v. Jones, 
13 Tex. Civ. A. 376, 35 SW 322. 

{a] Removal of hand car from the 
track to a crossing in order to avoid 
injury of its crew by an oncoming 
train and just in time to do so was 
necessary to their safety in the cir- 
cumstances so that no recovery can 
be had for injuries caused by a horse’s 
taking fright at a hand car thus lo- 
cated. Webster v. Chicago, etc., R. 
Co., 158 Fed. 769, 86 CCA 125, 42 LRA 
NS 568. 

10. Del.—-Kyne v. Wilmington, etc., 
R. Co., 13 Del. 185, 14 A 922. 

Iowa.—Hanson v. Chicago, etec., R. 
Co., 94 Iowa 409, 62 NW 788. 
io. J.—Palys v. Jewett, 32, N. J. Eq. 

N. C.—Harrell v. Albemarle, 
R,.Co., 110 N. C. 215, 14. SH 687, 

Tex.—Missouri, ete., R. Co. v. Jones, 
18 Tex. Civ. A, 376, 35 SW 322. 

[a] Where fright and defective 
conflition of crossing concur to cause 
injury, it is no defense to the company 
that the objects frightening the horse 
were not of a kind calculated to 
frighten ordinarily gentle ‘horses 
where negligent construction and 
maintenance of the crossing are found 
to exist. Hanson v. Chicago, ete., R 
Co., 94 Iowa 409, 2 NW 788. 

[b] Evidence that other horses on 
a number of occasions have taken 
fright at similar objects and condi- 
tions at a crossing is not admissible. 
Cleveland, etc.. R. Co. v. Wvnant, 114 
Ind. 525, 17°*NE 118, 5 AmSR 644, 

11. Chicago Great Western R. Co. 
v. Kenyon, 70 Ill. A. 567; Missouri 
Pac, | '‘R. Cos v. Clark, 9 (aan, tAs 49) ae 
799; Young v. Detroit, etc., R. Co., 56 
Mich. 430, 23 NW 67; Pittsburgh 


Trow- 


etc., 


ris, 64 Kan, 411, 67 P 837. 


lated to frighten ordinarily gentle animals,'® and 
were left on the highway at the crossing for an 
unreasonable length of time,+! 1s material in estab- 
lishing the existence of negligence; whether a suf- 
ficient showing has been made to demonstrate that 
these conditions existed is a question of fact to be 
considered with all the surreunding cireumstatiées.!? 
However, the mere occupancy of a crossing by ears 
or engines of a railroad is prima facie unlawful and 
must be explained, by the company.13 — 
have quite generally refused to hold as a matter of 
law that the ordinary trains and equipment of a rail- 
road company are nuisances calculated to frighten 
ordinarily gentle horses,!* although it has been so 
held under some cireumstances.1® 
that an allegation must be made that the character 


The courts 


It has been held 


Southern R. Co. v. Taylor, 140 Pa. 306, 
49 AmR 580. 

[a] -Length ,of time prior to acci- 
dent during which the obstruction 
complained of ‘has been permitted to 
remain is the period which is to be 
used in determining whether the com- 
pany is negligent, evidence that the 
object has remained there for some 
time afterward not being admissible 
to show that it could have been re- 
moved sooner and being wholly ir- 
relevant. Pittsburgh Southern R. Co. 
v. Taylor, 140 Pa. 306, 48 AmR 580. 
But see Burns v. Delaware, etc., R. 
Co., 110 App. Div. 592, 96 NYS 509 
(holding that, if the departure of the 
train is scheduled to occur within a 
reasonable time after the arrival of 
the horse at the crossing, no matter 
how long the engine had stood there 
before, its presence there was Toe 

12. Cleveland, etce., Co 
Wrynant, 114 Ind. B25. £7 NE 118, % 
AmSR 644; Myers v. ‘Richmond, etc., 
RCo 87 N.C 345, 351. 

“Of course the responsibility of the 
defendant in this action, depends up- 
on the question, whether the use 
which it was making of the highway 
at the time of the plaintiff's mishap, 
was a reasonable one or not, and this 
in turn depends upon the character of 
the object, the urgency of the occa- 
sion, the manner in which the road 
was frequented, and the hazard to 
travellers attending an obstruction, at 
the particular locality. These are all 
matters to be determined by a jury.” 


Myers v. Richmond, ete., R. Co., su- 
pra. 
[a] Freight derrick extending over 


a highway, which has a natural tend- 
ency to frighten horses, may justify 
recovery against the company al- 
though the mere act of loading cars 
within the located limits of the high- 
way is not necessarily wrongful. 
pone v. Housatonic R. Co., 107 Mass. 


13. Ohio, etc., R. Co. v. Trowbridge, 
126 Ind. 391, 26 NE 64. 

14. Ala. — Louisville, ete:, BR. Co.uve 
Vansant, 158 Ala. 527, 48 S 389. 

Ill.— Chicago Great Western R. Co. 
v. Kenyon, 70 Ill. A. 567. 

Ind.—Pittsburgh, etc., R. Co. v. Kit- 
ley, 118 Ind. 152, 20 NE 727; Cleve- 
land, ete., R. Co. v. Wynant, 114 Ind. 
525, 17 NE 118, 5 AmSR 644. 

Kan.—Atchison, ete., R. Co. v. Mor- 


ilbert v. Flint. ete. 
Mich. 488, 16 NW 868, 47 ‘AmE 


J.—Butler v. Eastern, etc., R. Co., 
72. Dee aeiais lea 
Tex.—Texas, ete., Co. v. Me- 
Manus, 15 Tex. Civ. "A. Hoe. 38 SW 241, 
15. Harvey v. Illinois Cent. R. Co.,; 
159 Ky. 492, 167 SW 875; Louisville, 
ete., R. Co. v. Blackaby, shill SW 317, 
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and location of the objects were reasonably ealeu- 
lated to frighten an ordinarily gentle horse in order 
to make out a cause of action;!® but there is au- 
thority to the contrary.1?7 If the obstruction un- 
der all the cireumstanees was ealeulated to frighten 
a reasonably gentle horse, the fact that the horse 
that was frightened thereby was not of that kind 
but was a spirited animal will not relieve the rail- 
road of liability,1S but the driver, if not himself 
negligent, can still recover.’ 

Reasonable duration. In determining whether the 
object has been allowed to stand on the crossing for 
more than a reasonable time, limitations in statutes 
and ordinances of the length of time that trains may 
remain on crossings have been resorted to, any fur- 
ther period being held to be unreasonable”? and any 
less period reasonable;?1 there is authority that 
the mere fact of remaining thus in excess of such 
designated period is sufficient to show negligence.?? 
On the other hand, violation of such a statute has 
been said to be evidence of negligence only.?* 

Necessity. In determining whether the obstrue- 
tion was necessary, it is no defense to the railroad 
company to show that it had no other grounds or 
switch tracks available on which to place the cars 
which caused the fright,?* and, conversely, a show- 
ing that there were at the time other premises avail- 
able is not conclusive that there was no necessity for 
the placing of the cars or equipment on the cross- 


33 KyL 885; Sherman, etc., R. 


Co. 416,13 SE7 
Bridges, 16 Tex. Civ. A! 64, 40 SW 538, 


RR. Co;, 56 Mich: 
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Place of location. The public right is not limited 
to the traveled part of the highway at the crossing,?°® 
but an objeet placed by a railroad company at any 
point whatsoever within the limits of the highway 
may be an obstruction for whieh it is liable.27 A 
distinetion is recognized between the liability of a 
railroad for fright occasioned by objects on the high- 
way and that occasioned by those near but not on 
it,?° since the company has a right to place and leave 
its ears on tracks or private grounds for any length 
of time?® and is only liable for negligence in doing 
SOnee : 

Private crossings. The responsibility of a rail 
road is not any different for leaving objects caleu- 
lated to frighten horses on or near private crossings 
than ‘with reference to public¢ crossings,*! exeept 
that, where the railroad maintains the crossing and 
permits the publie to use it, the company is free from 
liability for obstruction at any other portions of it 
than the traveled part.*? 

Bridge crossing. A railroad is lable for injuries 
from fright occasioned by obstructions on a highway 
bridge crossing its track under cireumstances such 
as would impose liability if a grade crossing were 
involved.** 

Act of third person. The liability of a railroad 
for injuries from animals’ taking fright at objects 
on or near the highway does not extend to situations 


lant it is answerable. . . . If the 
train had been three and a half feet 


fa] Cars standing on opposite 
sides of highway and near thereto are 
naturally calculated to .cause_fright 
in many ‘horses. Harvey v. Illinois 


Cent., ete, R. Co., 159 Ky. 492, 167 
SW 875. 
{b] Freight piled on highway is 


ealculated to frighten a horse. Louis- 
ville, ete., R. Co. v. Blackaby, 111 SW 
317, 33 KyL 885. 

16. Louisville, etc., R. Co. v. Van- 
sant, 158 Ala. 527, 48 S 389; Louis- 
ville, etc., R. Co. v. Barnwell, 131 Ga. 
791, 63 SE 501; Norfolk, etc., R. Co. v. 
Gee, 104 Va. 806, 52 SE 572, 3 LRANS 


AZ Baltimore, feUc.eeeky 0) COL SVs 
Slaughter, 167 Ind. 330, 79 NB 136; 119 
AmSR 503, 7 LRANS 597; Cleveland, 
etc., R. Co. v. Wynant, 114 Ind. 525, 
17 NE 118, 5 AmSR 644. 

18.. Baltimoré,,. ete.,. R.  €o 
Slaughter, 167 Ind. 330, "19 NE 186, 115 
AmSR 503, 7 LRANS 597; Missouri 
Pac. R. Co. v. Clark, (Kan. AS) BA 9; 
799. 

19. Baltimore, etc, R. Co 
Slaughter, 167 Ind. 330, 79 NE 186, 115 
AmSR 503, 7 LRANS 597. 

20. Central R. Co. v. Curtis, 87 
Ga. 416, 13 SH 757; Weaver v. Cana- 
dian Northern R. Co., 4 Sask. L. 201, 
17 WestLR 265. 

[a] Acquiescence of municipality 
in repeated previous violations of an 
ordinance respecting the length of 
time a railroad might obstruct a cross- 
ing does not free the railroad from lia- 
bility to one injured by his horse’s 
taking fright at a train left in the 
‘highway for a time in excess of that 
set by ordinance. Central R. Co. v. 
Curtis, 87 Ga. 416, 13 SE 757. But see 
Wabash R. Co. v. Wilson, 81 Ill. A. 21 
[aff 183 Ill. 223, 55 NE 693] (reversing 
and remanding because the court had 
instructed that the jury might find for 
plaintiff if they should find that the 
engine was standing partly on the 
highway but not in the traveled part 
for a period in excess of statute). 

21. Chicago Great Western R. Co. 

Kenyon, 70 Ill. A..567; Young v. 
Detroit ete., R. Co., 56 Mich. 430, 23 


22. Central R. Co. v. Curtis, 87 Ga. 


430, 23 NW 67 

23. Burns v. Delaware, etc., R. Co., 
110 App. Div. 592, 595, 96 NYS 509. 

“The violation of a statute may be 
shown as a fact tending to establish 
negligence, but its mere violation by 
the engine crew does not make the 
railroad company liable for every- 
thing that happens at the time of the 
violation; to charge it with liability, 
the facts making the violation must 
cause the injury, and here, when a 
horse is being rapidly driven across a 
railroad track and becomes frig‘htened 
by an engine standing there and runs 
against the plaintiff, it is difficult to 
see how the injury is caused or con- 
tributed to by the fact that the engine 
had remained in that position for over 
five minutes before the horse came in 
sight. . Here the presence of the 
engine the moment the horse ap- 
proached caused the trouble; its 
presence for five minutes before had 
no effect on the horse.” Burns v. 
Delaware, etc., R. Co., supra. 

24. Harrell v. Albemarle, etce., R. 
Co. £10 NE C3215, 14 SE) 687. 

25. Chicago Great Western R. Co. 
v. Kenyon, 70 Ill. A. 567. 

26. Harvey v. Illinois Cent. R. Co., 
159 Ky. 492, 167 SW 875. 

27. Central R. Co. v. Curtis, 87 Ga a. 
416, 183 SE 757; Missouri, ete., R. Co. 
Vv. Jones, 13 Tex. Civ. A. 376, 35 SW 
322. See cases supra notes Ge 26; in- 
fra notes 28-33. 

fa] Declaration that car was left 
standing partly on public highway 
sufficiently charges an obstruction, it 
being unnecessary to use the terms 
“obstruction” or ‘obstructing the 
highway.” Baltimore, eéetc., R. Co. v. 
Faith, 71-Ti. A. 59 [aff 175 Tl. 58, 51 
NE 807]. 

28. Kyne v. Wilmington, etce., R. 
Go., 18 Del. 185, 14 A 922; Missouri 
Pac Re Go. ve Clark (Kan: As)" 49) P 
799; Vicksburg, etc., R. @o. v. Alex- 
ander, 62 Miss. 496, 499. 

“The train of the appellant was left 
for almost an hour with a part of it 
extending three and one half feet into 
the street at the crossing. It was im- 
proper to thus partially obstruct the 
crossing, and for any damage directly 
traceable to this wrong of the appel- 


{ 


further back so as to have cleared the 
crossing the horse might have been 
frightened as it was, but there would 
have been no wrong by the appellant 
and no responsibility for the acci- 


dent.” Vicksburg, etc., R. Co. v. Alex- 
ander, supra, 
29. Kyne v. Wiknington, ete... Re 


Co., 13 Del. 185, 14 A 922 

30. Del. —_Kyne Vv. Wilmington, etc., 
RoeCo., supra. 

Ga.—Louisville, ete., R. Co. v. Barn- 
we 131 Ga, 7910638 SE 502. 

Kan.—Missouri Pac, R. €o. v. Clark, 
(A.) 49 P 799. 

N. Y.—Hohman v. New ¥ork Cent., 
ete., R. Co., 100 App. Div. 17, 99 NYS 
882° [aft 184 N.Y. 591 mem, 17 1189 
mem}. 

N. D.—Rozell y. Northern Pae. R. 
Co., 39 N. D. 475, 167 NW 489. 

[a] Kegs of nails on railroad prem- 
ises.—Rozell v. Northern Pac. R. Co., 
39 N. D. 475, 167 NW 489. 

31. Baltimore, Cty evs. 
Slaughter, 167 Ind. 330, "79 NB 186, 419 
AmSR 508. 7 LRANS 597; Texas, vete., 
ReCo: . McManus, 15 Tex. Civ. A. 122, 
124, 38. ‘SW 241. 

“So far as the rights of these par- 
ties are concerned, it is not neeessary 
that the road should have been a pub- 
lic road. a Ll. kt they ithe railroad} 
knew that the public was using this 
place as a travel way and publie cross- 
ing for horses and vehicles, they 
would not have the right to leave ob- 
jects near it which a reasonably pru- 
dent person should know would cause 
fright to animals passing along such 
a public way.” Texas, ete., R. Co. v. 
McManus, supra 

32. O'Donnell v. ee (xen at 
Co., 69 Iowa 102, 28 NW 4 

33. Golden v. Chicago, wae R-Ca:, 
84 Mo. A. 59. 

[a] Rule applied.—On a highway 
crossing its track by a bridge, a rail- 
road company piled certain. timbers 
and old lumber alongside the road and 
left them there for about two weeks 
when a passing horse became fright- 
ened and ran away;- under the facts 
proved, the railroad was liable for the 
injuries sustained by the driver as a 
consequence of the fright. Golden v. 
Chicago, ete., R. Co., 84 Mo. A. 59. 
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where the object is thus placed by third persons not » 
under its control or direction,*+ unless they did so 
at the suggestion and with the knowledge of its 
employees,®*® nor to other situations where the ob- 
ject is placed there without fault on the part of the 
railroad company,®® save when, in either of the 
above situations, the railroad company has allowed 
the terrifying object to remain for an unreasonable 
length of time?’ after it knows or should, in dis- 
charging its duties, know of its presence on or near 


the tracks.?8 
Offensive odors. 


34. Cleveland, CLO ye URE ANCOR Ave 
Wynant, 114 Ind. 525, 17 NE 118, 5 
AmSR 644; Burns v. Delaware, ete., 


R. Co., 116 App. Div. 111, 101 NYS 225; 
Jolly v. Missouri, ete., R. Co., 38 Tex. 
Civ. A. 332, 85 SW 837. 

[a] Union station company having 
undertaken by contract the manage- 
ment of station, switch tracks, etc., in 
a city with full power of disposition 
of the trains of the railroad while at 
that place, the railroad company was 
not liable for injuries from the fright 
of a horse at a locomotive extending 
several feet into the street at the di- 
rection of the union company. Burns 
v. Delaware, etc.. R. Co., 116 Avp. Div. 
111, 101 NYS 225. But see Western 
R, Co. v. Cleghorn, 143 Ala. 392, 39 S 


133 (holding that the fact that a rail- 


road company, in placing a mail crane 
at a highway crossing, constructed 
the same at the instance and request 


‘of the United States postal depart- 


ment and according to plans and spe- 
cifications furnished by such depart- 
ment, and that the. place where the 
erane was erected was selected by the 
department, and that a mail bag hung 
upon the crane was hung there by an 
agent of the United States govern- 
ment to be delivered to another agent 
of the government, the company being 
under no duty in connection therewith 
except to forward the mail on its 
trains, and having nothing to do in 
any manner with the handling or con- 


‘trol of the mail bag, constitutes no de- 


fense to an action against the com- 
pany for injuries to a traveler on the 
highway whose mule is frightened at 
the crane and bag suspended there- 
from). ‘ 

fb] Another railroad company 
jointly occupying yards and tracks 
and ‘having a joint agent with defend- 
ant railroad, having placed a car on a 
sidetrack and extending partly into 
the street, and a horse having taken 
fright at the ‘obstruction, defendant 
company was not liable for injuries 
thus oceasioned. Jolly vy. Missouri, 
ete wR: Oo.) 38 Pex, . Civ.) (Ay 18325085 
SW 837. 

fe] Independent contractor.—It 
will not excuse the railroad from lia- 
bility that rails and other objects at 
which a horse takes fright were placed 
on the highway by an _ independent 
contractor, where a statute exists re- 
quiring the railroad to keep its cross- 
ings safe for public travel. Quanah, 
ete., R. Co. v. Goodwin, (Tex. Civ. A.) 
177 SW 545. 

85. Baxter v. Chicago, etc., R. Co., 
87 Iowa 488, 54 NW 350. 

36. Kyne v. Wilmington, etc., R. 
Co., 18 Del. 185, 14 A 922; Chicago, 
etc., R..Co. v. Scranton, 78 Ill. A. 230; 
Louisville, ete., R. Co. v. Armstrong, 
127 Ky. 367, 105 SW 473, 32 KyL 252. 

[a] Careass of cow accidentally 
killed by a railroad at a public cross- 
ing having frightened a passing team, 
the railroad was not made liable mere- 
ly on account of the presence of the 
cow obstructing the highway. Chi- 


Independently of statute, a rail- 
road is liable for leaving its cars so near a crossing 
as to frighten passing animals by noxious odors if 


cago, ete., R. Co. v. Scranton, 78 Ill. 
A. 230; Louisville, ete., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 473, 32 
KyL 252. 

[b] No duty to maintain guards to 
see that obstructions are not left on 
its tracks and right of way at high- 
way crossings is imposed on railroad 
companies. Kyne vy. Wilmington, etc., 
R. Co.,; 13 Del; 185, 14 A 922. 


37. Cleveland, ete, R. Co, v. 
Wynant, 114 Ind. 525, 17 NB 118, 5 
AmSR 644; Louisville, ete. R. Cor 


v. Armstrong, 127 Ky. 367, 105 SW 
473, 82 KyL 252. 

[a] Cars which had left track 
night before in train wreck, without 
negligence on the company’s part, 
having frightened a passing horse and 
injured the driver, it was reversible 
error to instruct the jury that the 
company should have removed them 
at once, but the instruction should 
have been that the company was en- 
titled to a reasonable time under all 
the circumstances to remove them. 
Pittsburgh Southern R. Co. v. Taylor, 
140 Pa. 306, 49 AmR 580. 

38. Chicago, ete, R. Co. v. Scran- 
ton, 78 Ill. A. 230; Louisville, ete., R. 
Co. v. Armstrong, 127 Ky. 367, 105 SW 
473, 32 KyL 252. 

39. Settlemeyer v. Southern R. Co.- 
Carolina Div., 97 S.,C. 85, 81 SE 465. 

40. Great Northern R. Co. v. En- 
nis, 236 Fed. 17, 149 CCA 227. 

41. Liability of master for willful 
or malicious acts of servant generally 
see Master and Servant §§ 1487, 1488. 

42. Birmingham, ete, R. Go. v. 
Gerganous, 142 Ala. 238, 37 S 929; 
Texas, etc., R. Co. v. Hill, 71 Tex. 451, 
O-SIW s5dik 

43. U.S.—Lacey v. Louisville, etc., 
R. Co., 152 Fed. 134, 81 CCA 352. 

Ala.—Southern R. Co. v. Randle, 
128 S 894; Allen v. Birmingham South- 
ern R. Co., 210 Ala. 41, 97 S 98; Davis 
v. Smitherman, 209 Ala. 244, 96 S 208; 
Central of Georgia R. Co. v. Chambers, 
194 Ala. 152, 69 S 518; Alabama Great 
Southern R. Co. v. Russey, 190 Ala, 
239, 67 S 445; Louisville, ete., R. Co. 
v. Johnson, 162 Ala. 665, 50 S 300; 
Georgia Cent. R. Co. v. Hyatt, 151 Ala. 
355, 43 S 867; Georgia Cent. R. Co. v. 
Partridge, 136 Ala. 587, 34S 927; Gay- 
nor v. Louisville, ete., R. Co., 136 Ala. 
244, 33 S 808; Birmingham Southern 
R. Co. v. Powell, 136 Ala. 232, 33 S 
875; Louisville, ete., R. Co. v: Orr, 
121 Ala. 489, 26 S 35; Memphis, ete., 
Ri Covivic Martin, 217 Alas S86 Tu23his 
231; Leak v. Georgia Pac. R. Co., 90 
Ala. 161, 8 S 245; Louisville, ete.. R. 
Co. v. Crawford, 89 Ala. 240, 8 S 2438; 
Central of Georgia R. Co. v. Pnruden, 
21 Ala. A. 281, 107 S 716. 

Colo.—Kansas Pac. R. Co. v. Cran- 
mer, 4 Colo. 524. See Chicago, ete., 
R. Co. v. Nuney. 19 Colo. 36, 34 P 288: 
Chicago, ete., R. Co. v. Crisman, 19 
Colo. 30, 34 P 286 (both recognizing 
the rule while holding that the com- 
pany’s gross negligence does not ex- 
euse the contributory negligence of 
the injured person). 


*By FELIX C. GRABDR (S$ 1846-1847). 


[§§ 1845-184 


such conduct is negligent,®® or for permitting a car- 
cass to remain upon its right of way and emit offen- 
sive odors near a highway when such odors cause 
fright and injury.*° 

[§ 1846] J. Willful, Wanton, and Unauthorized 
Acts*+1—1, Willful or Wanton Acts. 
servants or employees of a railroad company are 
guilty of wantonness or willfulness in inflicting an 
injury at a railroad crossing, the railroad company 
is. hable therefor,4? notwithstanding contributory 
negligence on the part of the pefson injured.*? 
constitute willfulness or wantonness the railroad 
employees must have done the negligent acts with the 
knowledge and consciousness that injury would prob- 


Where the 


To 


Tll.—Elgin, ete., R. Co. v. Duffy, 191 
Ill. 489, 61 NE 432 [aff 93 Ill. A, 463]; 
Brown v. Illinois Terminal Co., 237 
Ill. A. 145 faff 319 Ill. 326, 150 NE 
242]; Voorhees v. Chicago, ete., R. 
Co., 208 Ill. A. 86, 96. 

Ind.—Ohio, ete., R. Co. v. Gullett, 
15 Ind. 487; Evansville, ete., R. Co. v. 
Lowdermilk, 15 Ind. 120; Cleveland, 
ete., R. Co. v. Starks, (A.) 91 NE 565 
[den reh (A.)*89 NE 602]. 


Kan.—Jacobs v. Atchison, etc., R. 
Co; 9% Kan. 247,1154) (PP02 37. RA 
1916D -.788, AnnCasi1918D 473; Mis- 


souri Pac. R. Co. v. Cooper, 57 Kan. 
LS6p245- PS SiTt 

La.—Lampkin v. McCormick, 105 
La. 418, 29 S 952, 83 AmSR 245. 

- Mich.—Buckley v. Flint, ete., R. Co., 
119 Mich. 583, 78 NW 655; Stewart v. 
Michigan Cent. R. Co., 119 Mich. 91, 77 
NW 643; Battishill v. Humphreys, 64 
Mich. 514, 38 NW 581. 

Oh.—Nypano R. Co. vy. Blose, 2 Oh. 
Ac: 284, 19 -Oh. “Cir, (Ct-Nnis 8.7 139535 
Oh; .Cix. "Ct, 458: 

Ok1.—St. Louis, ete., R. Co. v. Model 
Laundry, 42 Okl. 501, 141 P 970. 

S. C.—Monroe v. Atlantic Coast 
Line R.’Co., 1387'S: C..357,. 135 SE, 472; 
Chisolm v. Seaboard Air Line R. Co., 
121 S. C. 394, 114 SE 500; Callison y. 
Charleston, etc., R. Co.; 106'S:-G 123; 
90 SE 260; Ritter v. Atlantic Coast 
ine’ Ri Con (LOL St n@aa8in8d. Siu: abiue 
Rowe v. Southern R. Co., 85 S: C. 23, 
66 SE 1056; Harbert v. Atlanta, etc., 
R. Co., 78 S, C. 537,59 SE 644; 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445. 

But see Sego v. Southern Pac. R. 
Co., 137 Cal. 405, 70 P 279 (holding 
that, although a railroad company is 
willfully and wantonly negligent in 
running a train at excessive speed 
over a erossing greatly used by the 
public where there is no flagman, yet, 
where a traveler negligently attempts 
to cross in front of such train and is 
killed, the company is not liable in 
damages); Pennsylvania R. Co. v. 
McGirr, 61 Md. 108 (holding that, not- 
withstanding the most culpable neg- 
ligence on the part of the railroad 
cempany, the injured party cannot re- 
cover if the infliction of the injury 
would have been impossible had he 
observed due care and caution). 

[a] Wanton contributory negili- 
gence of plaintiff injured at a cross- 
ing would not justify defendant ‘in 
wantonly injuring him, and such a 
plea would not be a bar to an action 
based on defendant’s wanton negli- 
gence. Davis v. Smitherman, 209 Ala. 
244, 96 S 208. 

[b] In Kentucky ‘willful neglect” 
applies only to actions for loss of life 
involving punitive damages; and in 
an action for injuries to a horse and 
wagon sustained by the negligent 
operation of a train at a crossing, 
contributory negligence of the driver 
is a good defense, although gross 
negligence on the part of the train 
employees in failing to give signals 
is shown. Chesapeake, etc., R. Co. v. 
Yost, 29 SW 326, 16 KyL 834. 


———————e——n— 
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§ 1846] 


ably result;** a formed intent to injure or kill is 
Whether or not the conduct of a 
company’s seryants in a particular case amounts 


not essential.45® 


44. U.S.—Fluckey v. Southern R. 
ae 242 Fed. 468, 155 CCA 244; Lacey 

Louisville, etc., R. Co., 152 Fed. 134, 
Si CCA 352. 

ie) asudhert R. Co. v. Randle, 128 
S 894;, Lambert v. Southern R. Co., 
214 Ala. 438, 108 S 255; Davis v. 
Smitherman, 209 Ala. 244, 96 S 208; 
Rothrock vy. Alabama Great Southern 
R. Co., 201 Ala. 308, 78 S.84; Central 
of Georgia R. Co. v. Chambers, 194 
Ala. 152, 69 S 518; Liverett v. Nash- 
ville, etc, R> Co} 186 Ala, 111,'65°S 
54; Louisville, ete, R. Co. v. Muscat, 
41 S 302; Southern R. Co. v. Shelton, 
136 Ala. 191, 84 S° 194; Peters Vv. 
Southern R. Co., 135 Ala. 533, 33 8 332; 
Central of Georgia R. Co. v. Forshee, 
125 Ala. 199, 27 S 1006; Memphis, etc., 
i. Co: vy, «Martin, 117 Ala. $67; 23.8 
Co. v. Bow- 
ers, 110 Ala. 328, 20 8 345; Georgia 
Pac. R. Co. v. Lee, 92. Ala. 262, 9 S 
230; Central of Georgia R.-Co.. v. 
~Pruden, 21 Ala. A. 281, 107 S 716; Sea- 
board Air 
Ala. A. 583, 65 S 716. 

Tll.—Lamarre y. Cleveland, etc., R. 
Cone2L7, Ills A. 296: 

Ind.—Cleveland, ete., R. Co. v. Mil- 
ler, 149 Ind. 490, 49 NE 445; Cleve- 
land, etc., R. Co. v. Starks, 58 Ind. A. 
341, 106 NE 646, (A.) 102 NE 279. 

Kan.—Jacobs Vv. Atchison, etc., R. 
Co., 97 ‘Kan: 247," 154 P feet LRA 
1916D 783, AnnCas1918D 47 

Mass.—Washburn vy. Union Freight 
R. Co., 247 Mass. 414, 143 NE 79. 

Mo.—-Evans vy. Illinois Cent. Ri, Co., 
ae Mo. 493, 233 SW 397. 

v. J-—Staub Vv. Public! Serv, an. Co, 
Jee Overt Ass. 

TOne is not ‘charg eable with wan- 
tonness unless he knows of the exist- 
ence of such conditions as make it 
likely or probable that injury will 
result from what he does or omits to 
do, and his conscious and intentional 
wrongful conduct in the light of such 
knowledge evinces a reckless indif- 
ference to consequences.” Central of 
Georgia R. Co. v. Chambers, 194 Ala. 
152, 160, 69 S 518. 

[a] Rule applied.—(1) In the ab- 
sence of evidence tending to show 
that train operatives knew that a 
crossing was so much used as to make 
it probable that some one would be 
in an exposed position thereon, there 
can be no recovery as for @ wanton 
injury when a train running forty 
miles per hour struck an automobile 
on the crossing. Rothrock v. Alaba- 
ma Great Southern R. Co., 201 Ala. 
308,.78 S 84. (2) Where a rapidly 
moving train is in plain sight of a 
path used by the public as a conven- 
jience at a crossing, the engineer is 
justified in thinking that a person 
whom he sees on the path near and 
approaching the track will not at- 
tempt to cross in front of the train, 
so that his failure to attempt to stop 
the train until it is too late will not 
constitute willful negligence. Bir- 
mingham R., etc., Co. v. Bowers, 110 
Ala. 328, 20 S 345. (3) A company 
cannot. be held liable on the ground 
of wantonness where the engineer 
was not conscious of the conditions 
existing. Lambert v. Southern R. Co., 
914 Ala. 488, 108 S 255. (4) The acts 
of servants of a railroad company in 
approaching a public highway cross- 
ing at excessive speed and without 
blowing the whistle or ringing the 
bell, even when such crossing is in a 
congésted district in the city, consti- 
tute negligence only, to which con- 
tributory negligence is a defense; 
“willfulness” implying, intentional 
wrongdoing, a “wanton” act being a 
wrongful act done on purpose, and 
“recklessness” being an indifference 
to the rights of others. - Evans sv. 
Tllinois Cent. R. €o., 289 Mo. 493, 233 
SW 397. (5): Proof that a train was 
proceeding at a rate of thirty to thir- 
ty-five miles an hour; in a place where 
the presence of persons on the tracks 


Line R. Co. v. Hudgins, 10! 
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was not to be anticipated, will not 
show those in charge to have been 
guilty of willful or wanton negli- 
gence. Liverett v. Nashville, etc., R. 
Co., 186 Ala, 111, 65 S 54. 

[b] Mere inadvertence or inatten- 
tion on the part of the railroad com- 
pany does not constitute such willful 
intention of inflicting injury as will 
entitle the person injured to damages, 
although he is guilty of contributory 
negligence, where the circumstances 
are not such that the railroad com- 
pany ought to know that such inat- 
tention will almost necessarily pro- 
duce the injury. -Géorgia Pac. R. Co. 
v. Lee, 92 Ala. 262, 9 S 230. 

{e] Gross negligence.—Willful in- 
jury is not supported by a finding 
that the injury was the result of 
gross negligence. Cleveland, etc., R. 
Co. v. Miller, 149 Ind. 490, 49 NE 445. 

[a] Gross and wanton negligence 
of a company, to avoid contributory 
negligence of the injured person, 
must be really willful or so highly 
reckless as to constitute the equiva- 
lent of willfulness. Fluckey  v- 
Se pra as Co., 242 Fed. 468, 155 CCA 


fe] Wanton negligence distin- 
guished from willful injury.—W here 
a person, from his knowledge of ex- 
isting circumstances and conditions, 
is conscious that his conduct will 
probably result in injury, and yet, 
with reckless indifference, or in dis- 
regard of the natural or probable con- 
sequences, but without having the in- 
tent to injure, does the act, or fails 
to act, he is guilty of wanton negli- 
gence. A purpose or intent to injure 
is not an ingredient of wanton neg- 
ligence, and if either of these exists, 
and damage ensues, the injury is will- 
ful. Birmingham R., etc., Co. v. Bow- 
ers, 110 Ala. 328, 20 S 345. 

{f] Certainty of resulting injury. 
—It is not error to refuse a charge 
that, to constitute wanton negligence, 
an act done or omitted to be done 
must have been done or omitted with 
a present knowledge that injury 
would result, it:being necessary only 
that the injury would likely or prob- 
ably result. Davis v. Smitherman, 
209 Ala. 244, 96 S 208. 

45. Central of Georgia R. Co. v. 
Pruden; 21 Ala. A.- 281, 107 S 716; 
Voorhees v. Chicago, ete., R. Co., 215 
IM. A. 531; Cleveland, ete., R. Co. v. 
Starks; (Ind. A.) 89 NE 602 [reh den 
(a 91 NE 565]. 

U. S.—Fluckey v. Southern R. 
Cor S42 Fed. 468, 155 CCA 244. 

Ala.—Lambert v. Southern R. Co; 
214 Ala. 438, 108 S 255: Snider v. Ala- 
bama Great Southern R. Co., 210 Ala. 
119, 97 S 209; Hurt v. Southern R. 
Go.;_.205 Alawi179, 87'S 633; Fayet: xv: 
Sti osouls)ete;,- RiCo#z.203) Ala. 3, 82 
S 671; Alabama Great Southern R. 
Co. We Smith, -19) Ala, (77, 71'S 455; 
Liverett v. Nashville, éte., R. Co., 186 
Ala. 111, 65 S 54; Westbrook v. Kan- 
sas City, etc., R. Co., 170 Ala. 574, 54 
S 231, 34 LRANS 469; Weatherly v. 
Nashville, ete, R., 166 Ala. 575, 51 
S 959; Southern R. Co. v. Shelton, 136 
Ala. 191, 34°S 194; Louisville, etc.,. R. 
Co. v. Webb, 97 Ala. 308, 12 S 374; 
Nashville, etc., R. Co. v. Myrick, 16 
Ala. A. 308, 77 S 458; Seaboard Air 
Line R. Co. v. Hudgins, 10 Ala. A. 583! 
65 S 716. 

Cal.—Rowe v. Southern California 
Rr@o., 14 Cals A. 187 P2220; 

Tll.—Grinestaff v. New York Cent. 
R. Go., 253 Tl. Ai. 589,.253 Tl. A. 162; 
Freitag y. Union Stock Yards, ete., 
Co., 180 Ill. A. 268 [writ of error dism 
262 Ill. 551, 104 NE 901]; Chicago, 
ete., R. Co. v. Barber, 15 TAs 630; 
Lake Shore, etc., R. Co..v. Sunderland, 
2 :Tll.. A. 307. , 

Ind.—Cleveland, ete.,“R. Co. v. Mil- 
ler, 149 Ind. 490, 49 NIE 445; Indiana, 
etc., R.«.Co. v. Wheeler; 115 Ind. 253, 
17 NE 563; Union Tract. Co-v. Gaunt, 
(A.)..130 NE 136; Cleveland, etc., R. 
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to willfulness or wantonness depends on the cireum- 
stances of the case.*® 
tonly or willfully inflicted by running a 


Thus the injury may be wan- 
train at a 


Co. v. Starks, (A.) 89 NE 602; Pitts- 
burgh, etc., R. Co. v. Ferrell, 39 Ind. 
A. 515, 78 NE 988,.80 NE 425; Balti- 
more, ete., R. Co. v. Reynolds, 33 Ind. 
A. 219, 71 NE 250; Hancock y. Lake 
ore ete, R. Co.,.21 Ind. A210, se NE 


Kan.—Gilbert v. Missouri Pac. R. 
Co., 92 Kan. 697, 142 P 270 [den reh 
92 Kan. 281, 140 P 883 (den reh 91 
Kan..,711;; 139, ©-380) ]. 

La.—Barnett v. Louisiana Western 
R. Co., 141 La. 698, 75 S 649. 

Mass.—Washburn v. Union Freight 
R. Co., 247 Mass. 414, 142 NE 179; 
Sypher v. Director Gen. of Railroads, 
243 Mass. 568, 137 NE 916. 

Mich.—Halloran vy. Michigan R. Co., 
197 Mich. 308, 163 NW 1009: Molica 
v. Michigan Cent. R. Co., 170 Mich. 
96, 185 NW 927, LRA1917F 118. 

Minn.—Gillespie v. Great Northern 
R. Co., 127 Minn. 284, 149 NW 302; 
Arine v. Minneapolis, ete., R. Co., 76 
Minn. 201, 78 NW 1108, 1119. 

Miss.—Fuller v. Illinois. Cent. R. 
COs, 100 Miss. 705, 56 .S 783. 

J.—Staub v. Publie Serv. R. Co. 
OTN. J per. 29 be An as 

Oh.—Nypano R. Co. V. Blose, 2 Oh. 
A.; 284, 19. Oh. ‘Cir, Ct. N.S. 1895535 
Oh. Gir, Ct..458; 

Wash.—Baker v.. Tacoma Fastern 
R. Co., 44 Wash. 575, 87 P 826. 

[a] Facts held to constitute will- 
fulness or wantonness as to: 
Driver of team., Nypano R. Co. vy. 
Blose, 2 Oh. A. 2814, 19. Oh. CirCtu INAS: 
139, 35 Oh. Cir. Ct. 458. (2) Driver of 
team seen to be oblivious of his dan- 
ger. . Cleveland, etc., R. Co. v. Starks; 
(A.) 89 NE 602. (8) Driver of team 
seen to be out of control. Nashville, 
etc., R. Co. v. Myrick, 16 Ala. A. 308, 
778 458. (4) Traveler seen by train- 
men on the track at a privaté cross- 
ing. . Fuller v. Illinois Cent. R. Co., 
100 Miss 705, 56S 783. (5) Boy seven 
and one-half years old. Terre Haute, 
ete., Tract. Co. v. Maberry, 52 Ind. A. 
114, 100 NE 401. 

[b] Facts held not to constitute 
willfulness or wantonness as to: (1) 
Automobile not legally registered 
damaged in collision. Washburn v. 
Union Freight R. Co., 247 Mass. 414; 
142 NE 79. (2) Boy nine years old: 
Mollico v. Michigan Cent. R. Co., 170 
Mich. 96, 135 NW 927; LRA1917F 
118. (3) ‘Driver of motor cycle. Bar- 
nett v. Louisiana Western R. Co., 141 
La. 698, 75 S 649. (4) Driver of team: 
Seaboard Air Line R. Co. v. Hudgins, 
10 Ala, A. 588, 65 S 716; Cleveland, 
ete., R. Co. v. Miller, 149 Ind. 490, kp 
NE 445; Pittsburgh, etc., R. Co. 
Ferrell, 39 Ind. A. 515, 78 NE 988, 
80 NE 425; Baltimore, eters Co. 
v. Reynolds, 33 Ind. A. 219,.71 NE 
250; Gilbert v. Missouri Pac. R. 
Go., 92: Kan. 4697) 1429, PO 270° [den 
reh 92 Kan. 281, 140'P 883: (den 
reh 91 Kan. 711, 139 P 380)]; Hal- 
loran v. Michigan R. Co., 197 Mich: 
308, 163 NW 1009. (5) Driver of team 
injured when frightened horse over- 
turned her buggy. Hancock y. Lake 
Brie, etc., R..Co., 21 Ind. A. 10, 51 NE 
369.-(6) Driver of team lying asleep 
in his wagon as it erp reaches the 


crossing. Indiana, ete., Coupe 
Wheeler, 115 Ind. 253, 17 NIE 563. (7) 
Passenger in automobile. Fluckey v. 


Southern R. Co., 242 Fed. 468, 155.CCA 
244; Fayet v. St. Louis, etce., R. Co.; 
203 Ala. 8, 81 S-671; Grinestaff vi 
New York Cent. R: Co., 253 Ill. A. 589; 
253 Ill. A. 162. (8) Pedestrian. Lam- 
bert v. Southern R..Co., 214 Ala. 438, 
108 S:-255; Snider v. Alabama Great 
Southern R. Co., 210 Ala. 119, 97 S$ 


209; Alabama Great Southern R. Co: 
v. Smith, 196 Ala. 77, 71 S 455; Liv- 
erett v. Nashville, ete., R. Co., 186 


Ala. 111, 65 S 54; Southern R. Co. v: 
Shelton, 136 Ala. 191, 34.S 194; Rowe 
v. Southern California R. Co., 4 Cal. 
Ax 15-87 P-220; -Chicago;, ete; -R.-Co- 
v. Barber, 15 Ill. A. 680; Lake Shore, 
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high or unlawful rate of speed and without giving 
the proper signals, when approaching a crossing over 
a much traveled street or highway, and where the view 
is obstructed*” and the engineer saw or might have 
geen the person injured, and prevented the injury ;*° 
or by sending ears across a public crossing, under no 
control, and without precautions or warnings;*® or 
by unnecessarily blowing the whistle, when it is ap- 
parent to those in charge of the engine that horses 
at the crossing will become frightened thereat;°° 
but mere knowledge of the proximity of a team is 
‘not conelusive evidence of willfulness in blowing 
the whistle, notwithstanding the whistling is need- 
An injury is not wantonly or willfully in-- 
fiicted by the mere fact that the company’s servants 


less.>1 
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did not exercise such care as very prudent men take 


ete., R. Co. v. Sunderland, 2 Ill. A. 
307; Gillespie v. Great Northern R. 
Co., 127 Minn. 234, 149 NW 302; Arine 
v.. Minneapolis, etc., R. Co., 76 Minn. 
201, 78 NW 1108. (9) Pedestrian 
crossing upon track where company 
had provided viaduct over track for 
use of pedestrians. Freitag v. Union 
Stock Yards, etc., Co., 180 Ill. A. 268 
{writ of error dism 262 Ill. 551, 104 
NE 901]. (10) Person climbing be- 
tween the cars of a freight train ob- 
structing a crossing on the unauthor- 
ized invitation of a brakeman. West- 
brook v. Kansas City, etc., R. Co., 170 
Ala. 574, 54 S 231, 34 LRANS 469. 
(11) Railway man of much experi- 
ence. Baker v. Tacoma Eastern R. 
Co.,. 44 Wash. 575, 87 P 826. (12) 
School girl riding in school wagon 
run into by interurban car. Union 
Tract. Co. v. Gaunt, (Ind. A.) 130 NE 
136. (13) Truck damaged in collision, 
Hurt v. Southern R. Co., 205 Ala. 179, 
87 S 533; Staub v. Public Serv. R. Co., 
97 N. J. L. 297, 117 A 48. (14) Wagon, 
the wheels of which were caught in 
track. Sypher v. Director "Gen. of 
Railroads, 243 Mass. 568, 137 NE 916. 

As question for jury see infra § 
2075. 

47. Georgia Pac. R. Co. v. Lee, 92 
Ala-2262) 9 S230; Migin, etc, R. Co. 
v. Duffy, 191 Ill. 489, 61 NE 432 [aff 


93 Jll. A. 463]; Chicago, etc., R. Co. 
v. Payne, 59 Ill. 534. 
48. Georgia Cent. R. Co. v. Part- 


ridge, 136 Ala. 587, 34 S 927. 

49. Lake Shore, etc. R. Co. v., 
Johnson, 35 Ill. A. 430; Mitchell v. 
Illinois Cent. R. Co., 110 La. 630, 34 
S 714, 98 AmSR 472; Schindler v. 
Milwaukee, etc., R. Co., 87 Mich. 400, 
49 NW 670. 

[a] Rule applied where the em- 
ployees knew that the driver of a 
team was approaching the crossing. 
Schindler v. Milwaukee, etc., R. Co., 
87 Mich. 400, 49 NW 670. 


50. Gulf, etc., R. Co. v. Box, 81 
Tex. 670, 17 SW 3875. 
51. Wabash R. Co. v. Speer, 156 


Til. 244, 40 NE 835. 

52. Evansville, ete., R. Co. v. Low- 
dermilk, 15 Ind. 120. 

53. FEluckey v. Southern R. Co., 242 
Wed. 468, 155 CCA 244; Southern R. 
Co, v. Shelton, 136 Ala. 191, 34 S 194; 
Thrift v. Vandalia R. Co., 145 Il1..A. 
414; Brown v. Chicago, etc., R. Co., 
109 Wis. 384, 85 NW 271. 

{a] Absence of flagman on front 
of engine crossing a street in viola- 
tion of a city ordinance does not ren- 
der the conduct of those in charge of 
the engine wanton or willful. South- 
ern R. Co. v. Shelton, 136 Ala. 191, 34 
S 194. 

{b] Simultaneous violation of 
three ordinances has been held not 
such indifference or recklessness as 
amounts to willfulness, regardless of 
the character of the ordinances or the 
nature of the violation. Fluckey v. 
Southern R. Co., 242 Fed. 468, 155 
CCA 244. 


54. U. S.—Fluckey v. Southern R. 
Co., supra; Gipson v. Southern R. Co., 
140 Fed. 410. 


Ala.—Southern R. Co. v. Randle, 
128 S 894; Lambert v. Southern R. 
Co., 214 Ala. 438, 108 S 255; Northern 
Alabama R. Co. v. McGough, 209 Ala. 
435, 96 S 569; Payne v. Smitherman, 
206 Ala. 591, 91 S 575; Georgia Pac. 
R. Co. v. Lee, 92 Ala. 262, 9 S 230. 

I1l.— Grinestaff v. New York Cent. 
Re 1C0., (2ba8-L11. Aue 589) 253) Tl, CAS 62 
Burns v. Chicago, ete., R. Co., 229 Ill. 
A. 170; Lamarre v. Cleveland, ete., R. 
Co., 217 Ill. A. 296; Chicago, etc., R. 
Co. v. Stone, 109 Ill. A. 517; Garland 
Vv. Chicago;: ete. oR. Co. 78 TAL wos 
See Balsewicz v. Chicago, ete., R. Co., 
240 Ill. 238, 88 NE 734 [rev on other 
grounds 144 Ill. A. 219] (failure to 
comply with speed ordinance may or 
may not establish willfulness or wan- 
tonness, according to rate of speed 
and circumstances). 

Ind.—Huff v. Chicago, ete., R. Co., 
24 Ind. A. 492, 56 NE 932, 79 AmSR 


274. 
Kan.—Jacobs vy. Atchison, ete., R. 
247 1540 Pe 1023; 


Coe 20% Ian. 
LRAI916D 783, AnnCas1918D 473; 
Gilbert v. Missouri Pac. R. Co., 91 
Kan. 711, 139 P 380 [reh den 92 Kan, 
281, 140 P 883 (reh den 92 Kan. 697, 
142 P 270) ]. 

Mo.—Schmidt v. Missouri Pac. R. 
Co., 191 Mo. 215, 90 SW 136, 3 LRANS 

etc., 


196. 

Wis.—Brown v. Chicago, R. 
Co., 109 Wis. 384, 85 NW 271. 

[a] Rule applied where the brakes 
were set for the station and the en- 
gineer and fireman were at their posts, 
observing the track. Schmidt v. Mis- 
souri Pac. R. Co., 191 Mo. 215, 90 SW 
136, 8 LRANS 196. 

55. U. S.—Gipson v. Southern R. 
Co., 140 Fed. 410. 

Ala.—Compton v. Western R. Co., 
215 Ala. 576, 112 S 148; Snider v. Ala- 
bama Great Southern R. Co., 210 Ala. 
119, 97 S 209; Payne v. Smitherman, 
206" Alav591, 91 SS. h5%be s Batley iv. 
Southern R. Co., 196 Ala. 133, 72 S 67; 
Alabama Great Southern R. Co. v. 
Linn, 103 Ala. 134, 15 S 508; Georgia 
Pac. R. Co. v. Lee, 92 Ala. 262, 9 S 


230. 


I11.—Grinestaff v. New York Central 
R.-€o.; 258 Ill, A. 589; 258 Ti At 162% 
Lamarre v. Cleveland, ete., R. Co., 217 
Til. A. 2'96. 

Ind.—Huff v. Chicago, ete., R. Co., 


24 Ind. A. 492, 56 NE 932, 79 AmSR 
274, 

Kan.—Jacobs v. Atchison, ete, R. 
Coy OT Same 2475 baie Poi oie 


LRA1916D 783, AnnCas1918D 473. 

Mich.—Rouse v. Blair, 185 Mich. 
632, 152 NW 204. 

Minn.—Olson v. Northern Pac. R. 
Co., 84 Minn. 258, 87 NW 843. 

[a] Thus the backing of a train 
over a crossing slowly without lights 
or Signals does not raise an inference 
of wantonness. Compton v. Western 
R. Co., 215 Ala. 576, 112 S 148. 


t 


[§§ 1846-1847 


of their own concerns,®? or that the train which in- 
flicts it is being run in violation of a statute or ordi- 
nance,*? as at an unlawful rate of speed,°®* or with- 
out giving the proper signals;°° nor is the starting 
of a standing train while a person is attempting to 
climb between the cars such wantonness or willful- 
ness,°® unless the railroad company has notice at 
the time that he is in a position where such move- 
ment of the cars will be very dangerous.®? 

[§ 1847] 2. Unauthorized Acts.°® 
or omission of a railroad employee which causes an 
injury at a crossing is within the general scope of 
his employment, the company is responsible there- 

_for notwithstanding the particular act or omission 
is unauthorized,°® and notwithstanding it is done 


Where an act 


56. Chicago, etce.,-R. Co. v. Suro- 
wieski, 67 Ill. A. 682; Missouri Pac. 
omericd v. Cooper, 57 Kan. 185, 45 P 

57. 
wieski, 67 Ill. A. 682; Missouri Pac. 
Pa v. Cooper, 57 Kan. 185, 45 P 

58. Siability of master under doc- 
trine of respondeat superier for acts 
of servant generally see Master and 
Servant §§ 1469-1485. 

59. Ala.—Louisville, ete., R. Co. v. 
Rush, 22 Ala. A. 195, 114 S 21. 

Ind.—Pittsburgh, ete., R. Co. v. Ci- 
off, 81 Ind. A. 424, 143 NE 5238. 

La.—Black v. Rock Island, etc., R. 
Gos 125 La. 101, 51 S 82, 26 LRANS 


N. J.—Jones v. Pennsylvania R. Co., 


78 N. J. L. 571, 75 A 907. 


N. Y.—Dolan v. Delaware, ete., Ca- 
nal Co., 71 N. Y. 285; Waldele v. New 
York. Cent., ete, BR: Co., 4 App: Div. 
549, 88 NYS 1009; Finklestein v. New 
York Cent., etc., R. Co., 41 Hun 34. 

Tex.—Houston, etc., R. Co. v. Stew- 
art, 17 SW 388; Dillingham v. Parker, 
80 Tex. 572, 16 SW 335; St. Louis 
Southwestern R. Co. vy. Evans, (Civ. 
A.) 166 SW 702; Branch v. Interna- 
etek ete., RR. Co;,, (Civ ALDS4sSiw 


[a] Act or omission of flagman.— 
(1) The rule of the text applies where 
a flagman who has been stationed at 
a crossing neglects to warn travelers 
(Jones v. Pennsylvania R. Co., 78 N. 
J. L. 574, 75 A 907; Dolan v. Dela- 
ware; etc., Canal Co., ¢71 AN. Yo8285" 
Finklestein v. New York Cent., ete., 
R. Co., 41 Hun (N. Y.) 34), (2) or ab- 
sents himself from his post (Dolan v. 
Delaware, etc. Canal Co., supra; 
Waldele v. New York Cent., etc, R. 
Co., 4 App. Div. 549, 38- NYS 1009). 
(3) Management of signboards, sig- 
nals, flagmen, and gates at crossings 
after establishment generally see su- 
pra §§ 1789, 1791, 1798-1807. 

[b] Foreman repairing crossing.— 
A railroad foreman, in charge of re- 
pair work at a crossing, is the repre- 


“sentative of the company, to give no- 


tice of its condition to travelers ig- 
norant thereof, and the company is 
liable for injuries to a traveler if due 
to negligence of the foreman in stat- 
ing that he could cross over. St. Lou- 
is Southwestern R. Co. v. Evans, (Tex. 
Civ. A.) 166 SW 702. 

[c] Negligence of brakeman,—(1) 
That at the time of the accident the 
engine is in charge of a brakeman, 
whose duty does not include the man- 
agement of an engine, does not relieve 
the railroad company from liability 
where it appears that the engineer or 
fireman is on the engine, consenting 
to its,movement by the brakeman. 
Louisville, ete, R. Co. v. Rush, 22 
Ala. A. 195, 114 S 21; Houston, ete., 
R. Co. v. Stewart, (Tex.) 17 SW 33; 
Dillingham v. Parker, 80 Tex. 572, 16 
SW 3385. (2) Where a brakeman, mo- 
mentarily not engaged in switching 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Chicago, etc., R. Co. v. Suro-" 
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§§ 1847-1848] 


wantonly or maliciously.®° 
ment ;°? 


General. 


ears, and with his crew waiting at a 
crossing for a freight train to pass, 
waved his hand to plaintiff, approach- 
ing in a buggy, to proceed, the com- 
pany is chargeable with injuries for 
which his negligence was the proxi- 
mate cause. Pittsburg, etc., R. Co. v. 
Cioffi, 81 Ind. A. 424, 143 NE 523. 
{d] Acts performed for amuse- 
ment of employee.—Where agents of 
a company are placed in charge of its 
depot, locomotive, and tracks in a 
town, with authority to operate the 
locomotives over the tracks, for pur- 
poses connected with the company’s 
business, and with actual power to 
operate them when they please, and 
they negligently injure a person le- 
gitimately using the street, while op- 
erating a locomotive for their amuse- 
ment, the agents are deemed to have 
acted within the scope of their author- 
ity, and the company is liable for the 
injury. Black v. Rock Island, etce., R. 
oo 125>lua. 101, 51S. 82; 26 "LRANS 
GOL” Nashville, *— ete.,.. 7 R. -Co. 7 Vv: 
Seannee, 9 Heisk. (Tenn.) 2, 24 AmR 


[a] Thus a company is liable for 
injuries caused by the tortious acts 
of its servants in maliciously sound- 
ing the whistle on an engine for the 
purpose of frightening horses on the 
highway.. Nashville, ete., R. Co. v. 
Starnes, 9 Heisk. (Tenn.) 2, 24 AmR 


296. 

61. Peck v. Michigan Cent. R. Co., 
57 Mich. 3, 23 NW 466. 

62. Reger v. Southern Pac. Co., 59 
Gat Ay 303, 200) BP Ovi sietiinois Cent. 
R. Co. v. Downey, 18 Ill. 259; Chica- 
£0, ete. oR. Co. v. Hlalleck) #3 11. :A. 
643; Carnochan v. Erie R. Co., 73 
Mise. 131, 130 NYS 514 [aff 159 App. 
Div. 406, 144- NYS 1108]; Beard v. 
Houston, ete., R. Co., (Tex. Civ. A.) 
295 SW 233. 

[a] Baggageman acting as flag- 
man.—The discharge of the duties of 


a railroad flagman is beyond the scope 


of employment of a baggageman, and 
a traveler is not justified in relying 
on a signal of such employee from 
mere knowledge that he was a bag- 
gageman. Reger v. Southern Pac. Co., 
59° Cal. A- 313, 210 P 971. 

[b] Employee riding upon hand 
car.—The failure of the foreman of a 
carpenter crew not operating a motor- 
driven hand car, but merely riding 
thereon, to use care to avoid a colli- 
sion with an automobile, is immate- 
rial in an action against the company, 
as it was not his duty to maintain a 
lookout. Beard v. Houston, ete, R 

o., (Tex. Civ. A.) 295 SW 233. 

[ec] Flagman giving time-table in- 
formation.—A flagman stationed at a 
crossing where there were two tracks, 
whose duty it was to warn the public 
when the near approach of a train was 
indicated by the ringing of a gong, 
has no authority to give information 
as to when trains will pass, and, such 
information being without the scope 
of his authority, the act of the flag- 
man in giving erroneous information 
eannot render the railroad company 
liable. Carnochan v. Erie R. Co., 73 
Mise. 131, 130 NYS 514 [aff 159 App. 
Div. 406, 144 NYS 1108]. 

63. Reger v. Southern Pac. Co., 59 


But unless the company 
expressly or impliedly assents thereto,®! it is not 
responsible for: unauthorized acts or omissions not 
within the general scope of a servant’s employ- 
and the mere fact.that such servant was 
retained in its employment after the accident does 
not constitute a ratification of his act.** 

[§ 1848] K. Proximate Cause of Injury**+—1. In 
In the absence of any wrongful act or 
omission on the part of a railroad company or its 
servants, such company is not responsible for an 
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Gal. 2A, Si3F 200NP 9 71: 

64. Contributory negligence as 
Ur ager: cause of injury see infra § 
1926. 

Injury preventable notwithstanding 
negligence of person injured see infra 
§§ 1945-1948. 

65. Illinois Cent. R. Co. v. Dupree, 
138 Ky. 459, 128 SW 334, 34 LRANS 
645; Voehl v. Delaware, etc., R. Co., 
CN. Js Sup.)> 59 A £034: Zeteler wv. 
Northeastern R. Co., 5 S. C. 221; At- 
kin v. Hamilton, 24 Ont. A. 389 [rev 
28 Ont. 229]. 

66. Ind.—Cleveland, etce., R. Co. v. 
Gillespie, (A.) 172 NE 1381. 

N. H.—Morier v. Hines, 81 N. H. 
48,122 A 330. 

NIECE Bagwell v. Southern R. Co., 
167 N-C. 611, 83 SE 814. 

Eng.—McDowall v. Great Western 
Re Co. 803) 2° Kes Boxes 1: 

Man.—Bartlett v. Winnipeg Elec- 
tric) R. Go-., 2'9: Man.” 9a, 

[a] Operator of motor vehicle.— 
Orton y. Pennsylvania R. Co., 7 F. 
(@d). 36; Brinson’ v. Davis;"32 Ga. A. 
37, 122 SE 643; Frush v. Waterloo, 
etc., R. Co., 185 Iowa 156, 169 NW 
360; Bagwell v. Southern R. Co., 167 
N. C. 611, 83. SE 814. 

67. Bagdad Land, etc., Co. v. Mon- 
eyway, 80 Fla.-784, 86 S 687; Vernon 
v. Illinois Cent. R. Co., 154 La. 370, 97 
S 493; Mancuso vy. Cleveland R. Co., 
23 Oh, A. 493, 155 NE 243. 

[a] Rule applied where an auto- 
mobile stalled on a crossing. Bagdad 
Land, ete., Co. v. Moneyway, 80 Fla. 
784, 86 S 687; Louisville, ete., R. Co. 
v. Harrison, 78 Fla. 381, 83 S 89; Ver- 
non v. Illinois Cent. R. Co., 154 La. 
370, 97 S 493. 

[b] Meadlight frightening street 
car passengers.—(1) Railroad com- 
pany was not liable for an injury toa 
passenger on a street car who was 
trampled on by other passengers who 
were frightened by the headlights of 
a locomotive which the railroad com- 
pany was required to keep lighted. 
Mancuso v. Cleveland R. Co., 23 Oh. 
A. 493, 155 NE 243. (2) In such case 
the proximate cause of the injuries 
sustained was the act of such other 


passengers. Mancuso vy. Cleveland R. 
Co., supra. 
68. See Negligence §§ 477-499; 


Torts [38 Cye 442-457]. 

69. Ala.—Southern ICO aL Ve 
Hobbs, 151 Ala. 335, 48 S 844. 

Cal.—Rowe v. Southern Cal. RCo; 
4 Cal. A. ‘1, 87 P 220. 

Colo.—Nichols vy. Chicago, 
Co., 44 Colo. 501, 98 P 808. 

Ga.—Artope v. Central of Georgia 
R. Co., 38 Ga. A. 91, 1438 SE 127; Cen- 
tral of Georgia R. Co. v. Shepard, 37 
Ga. A. 643, 141 SE oe 

Ind.—Baltimore, Bey CO 
Young, 153 Ind. 163, St ‘NE t6leis Bal- 
timore, etc., R. Co. v. Gonoyer, 149 Ind. 
524, 48 NE 352, 49 NE 452; Evans- 
ville, ete., R. Co. v. Welch, 25 Ind. A. 
308, 58 NE 88, 81 AmSR 102. 

Iowa.—Burnett v. Chicago, ete., R. 
Co., 172 Iowa 704, 154 NW 919 (rec- 
ognizing rule). 

Ky.—Hummer v. Louisville, ete., 
R. Co., 128 Ky. 486, 108 SW 885, 32 
KyL 1315; Pedigo v. Louisville, ete., 
COs 00) ‘SW 462, 24 KyL 338. 


*By WILLIAM G. BANNON (§§ 1848-1854). 


etc., R. 
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injury which is the result of accident alone,*® of the 
act or omission of a third person,®® or of any other 
cause for which it is not responsible.°? 
ance with general rules and subject to applicable 
qualifications and limitations,®® even where a rail- 
road company is guilty of a wrongful act or omission, 
in order to hold it responsible for an injury sus- 
tained at a railroad crossing on that ground, it must 
appear that such act or omission is the proximate 
cause of the injury.®°® 
company’s negligence is to be deemed the proximate 


In acecord- 


Whether or not the railroad 


La.—Platt v. Vicksburg, etc., R. Co., 
134 La. 444, 64 S 282, 50 LRANS 1012, 
AnnCas1916A 507; Del Buona v. Illi- 
nois Cent. R. Co., 12 La. A. 35, 124 S 
694; Simpkins v. Louisiana R., etce., 
Co., 5 La. A. 438. 

Mass.—Poole v. Boston, ete., R. Co., 
216 Mass. 12, 102 NE 918. 

Minn.—Lind v. Great Northern R. 
Co., 171 Minn; 486, 214 NW 763. 

Mo.—Sorrell v. Payne, (A.) 247 SW 
462; Boyce v. Chicago, ete. R. Co., 
120 Mo. A. 168, 96 SW 670. 

Nebr.—Meyer v. Midland Pac. R. 
Co., 2 ee elke 

N. H—Collette. v. Boston, ete., R. 
Co., 83 N. H. 210, 140 A 176; Stearns, 
Vv. Boston, ete., is CoO. CBN: pee EO ete 
ALD ie Ot AnnCas 1166. 

N. Y.—Pakalinsky v. New York 
Cent.,~etec.,.. R., Co., 82 Na Yu 424 

N. ‘C.—Thompson v. North Carolina 
R. (Coy, 195. N.- C.c663;, 0430 Shy loo 
Butts v. Atlantic, ‘ete., R: Co., 133 N. 
C. 82,.45 SE 472. 

Oh.—Cleveland, etc., R. Co. v. Ga- 
han, 1. Oh. ‘Cin: Ct. N.S. 205, 24 Oh. 
Cir. (Ctl 2th, Cincinnati etc., R... Coy 
v. Murphy, 18 Oh. Cir. Ct. 298, 10 Oh. 
Cin heen 195. 

Or.—Russell v. Oregon R., etc., Co., 
54 Or. 128, 102. P 619. 

Ss. C—Hambright v. Atlanta, ete., 
R. Co., 102 S. C. 166, 86 SE $375; Har- 
bert v. Atlanta, etc., Air Line R. Co., 
LETTS On EME 59 SE 644; Edwards v. 
Fe gets R= COLMESES: C. 271, 41 SE 


Tex.—St. Louis Southwestern R. 
Co. v. Candle, (Civ. A.) 237 SW 588; 
Galveston, etc., R. Co. y. Eaten, (Civ. 
App.) 44 SW 562. " 

Utah.—Haarstrich v. Oregon Short 
Line R. Co., 70 Utah 552, 262 P 100. 

Wash.—Baker v. Tacoma Eastern 
R. Co., 44 Wash. 575, 87 P 826. 

Eng.—Grand Trunk R. Co. v. Me- 
Alpin; [19131 A. Go. 838,, 13° Doma 
618, 18 EastLR 187. 

Man.—Bartlett v. Winnipeg Elec- 
tric R. Co.,.29 Man. 91. 

Ont.—Colebdourne v. Harrop, [1927] 
1 DomLR 116, 32 CanRCas 208; Ate 
kinson v. Grand Trunk R. Co., 17 Ont. 
220; Winckler v. Great Western R. 
CO ESa.e Cage DO. 

fa] Injury to child.—This rule ap- 
plies even where the person injured is 
too young to be chargeable with con- 
tributory negligence. Illinois Cent. 
R. Co. v. Dupree, 138 Ky. 459, 128 SW 
334, 34 LRANS 645. 

[b]. Absence, or lack of skill, of 
trainmen not cause of injury.—(1) 
Absence of brakeman, Russell vy. Ore- 
gon) R.,.etc., Co., 54 Or. 128, 102 P 
619. See Poole v. Boston, etc., R. Co., 
216 Mass. 12, 102 NE 918 (if the fail- 
ure of a brakeman to be in the monitor 
of the caboose as required by the 
rules of the company, when it broke 
apart from the train and collided with 
plaintiff's buggy at a railroad cross- 
ing, contributed in any way to the 
accident, it was some evidence of neg- 
ligence, and if it did not so contribute, 
it was of no consequence). (2) Ab- 
sence of a regular fireman. Paka- 
linsky v. New York Cent., etc., R. Co., 
82 N. Y. 424. +(3) Alleged lack of a 
skilled engineer. Culhane v. New 
York Cent., etc., R. Co., 60 N. Y. 133. 
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cause of the injury is to be determined from a con- 
sideration of all the facts and circumstances.’° 
Anticipated, natural, and probable consequences. 
In accordance with general rules and subject to ap- 
plicable qualifications and limitations,’7? in general 
_the railroad company may not be charged with lia- 
bility where the injury was nota natural and prob- 
able consequence of the act or omission complained 
of*2 and one which men of ordinary prudence ought 
reasonably to anticipate might probably occur as a 
In order to charge 
the railroad company, however, it is sufficient, pro- 
vided all other elements of liability are present, if 
the injury is the natural and probable consequence, ** 
and it is not necessary that all details leading up 
to the injury,’® or the particular injury,’° should be 


result of the alleged wrong.** 


foreseen. 


Improper operation and defective apparatus in gen- 
While the railroad company is liable where 
the improper operation of a train by its trainmen‘’? 
or where a defective locomotive’® is the proximate 
cause of the injury and the other elements of liability 


eral. 


70. Atlantic ,Coast Line R. Co. v. 
Church, 120 Va. 725, 92 SE 905. 
ss Question of law or fact see infra 


71. See Negligence §§ 483, 484; 
Torts [38 Cyc passim 442-457]. 

72. Enochs v. Pittsburgh, etc., R. 
Co., 145 a 635, 44 NE 658; Hvans- 
ville; etc., Co. v. Welch, 25.Ind. A. 
308, 58 NE Peg 81 AmSR 102; Neeley 
v. Ft. ‘Worth, ete, R>Co;, 96 Tex, 274, 
72 SW 159. ‘And see cases supra note 


69. 

‘73. JIl1l.—Chicago; ete. R. Co. v. 
Scranton, 95 Ill. A. 619. 
. Ind.—Evansville, ete, R. Co. v. 
Welch, 25 Ind. A. 308,.58 NE ey 81 
AmSR 102. 

Ky.—Dunn v. Central Pets Hospi- 
tal, Yo7 Ky. 807, 248 SW 2 

N. H.—Gage v. Boston, ve ROO? 
Ri, Ne Fe 1289, 90 A 855, LRAI915A 


363. 
N., Y.—Thompson vy. New York 
Cent., etc., R. Co., 164 App. Div. 117, 


149 NYS 611. 
‘Tex.—Ft. Worth, etc., R. Co. v. Bell, 
(Civ.. A.) 14 SW (2a) $56. 
Eng.—McDowall v. Great Western 
He Com pLo0ed-2 Kerby 331. 


“74, Wvansville, etc., R. Co. v. Al- 
len, 34 Ind. A. 636, 73 NE 630; Boyce 
R. Co., 120 Mo. A. 168, 


Vv. Chicago, etc., 
96 SW ‘670 
Cleveland, etc., Ee Co. v. Clark, 


75. 
51 Ind: A. 392; 97 NE 8 
76. Evansville, etc., R. Co, v. Al- 
len, 34 Ind. A. 636, 73 NE 630; Miller 
v. Atlantic Coast Line R. Co., 140 S. 
C. 128, 1388 SE 675 [certiorari den 275 
U. S..556 mem, 48 SCt 117 mem, 72 L. 
ed. 424 mem]; Hines v. Morrow, 
(Tex. Civ. A.) 236 SW 183; Morey v. 
Lake Superior Terminal, ete., Co., 125 
Wis. 148, 103 NW 271, 12 LRANS 221. 
77, Ark.—Davis vy. Hareford, 156 
Ark. 67, 245 SW 833. 
Colo.—Nichols v.. Chicago, etc., R. 
Co., 44 Colo. 501, 98 P 808 (recogniz- 
ing rule). 
Fla.—Seaboard Air Line R. 
Watson, 94 Fla..571, 113 S 716. 
Ind.—Cleveland, etc., 
154 Ind. 430, 56 NE .234 
La.—Alexandria Refining Co., Inc. 
v. Missouri Pac. R. Co., 1 La. A. 470. 
Miss.—Davis vy. Thomas, 127 Miss. 
174, 89 S 907. 


Cov. 


Mo.—Boyce v. aha ete; R..Co., | 


120 Mo. A. 168, 96 SW 

N. H.-—Duggan Vv. Boston, etc., R. 
Co., 74 N. H. 250, 66 A 8 

N. C.—Johnson vy. Sena Air 
Line R. Co., 163 N.°:C. 
AnnCasi915A 598. 

Tex.—Louisiana R., etc., Co.-v, Lou- 
dermilk,, (Civ. A.) 295 SW. 198. 

fa] Thus failure to have an em- 
ployee precede backing cars and give 


R. Co. v. Klee, 


431; 79. SE 690, | 
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Cause.*®+ 


[$§ 1848-1849 


are present, the rule is biheriee where the negli- 
gent operation is not the proximate cause.’® 

Unlawful laying of tracks. 
the railroad company failed to obtain the consent of 
certain public officers to lay its tracks across a pub- 
lic highway may not be reper en as the proximate 
cause of a collision at a crossing.® 

[§ 1849] 2. Concurrent Causes and Intervening 
In accordance with general rules and sub 
ject to applicable qualifications and limitations,*” 
the railroad company’s wrongful act or omission need 
not be the sole cause of the injury if contributory 
negligence is not involved,** and the company may 
be liable where such act or omission coneurs with 
another cause or other causes'than a fault chargeable 
to the person sustaining the injury, to constitute the 


The mere fact that 


proximate cause of the injury,’* as, fer example, 


warnings may be the proximate cause 
of the injury. Davis v. Thomas, 127 
Miss. 174, 89 S 907. 

Negligent operation at crossing in 
general see supra §§ 1810—-1812.: 

78° “Harris' ve. Rex, /9)) Cans Exch. 
206, 24 CanLTOccNotes 388. 


79. Ala.—Cardwell  v. Louisville, 
ete., R. Co., 185 Ala. 628, 64 S 564; 
Louisville, ete., R. Co. v. Rush, 22 


Ala. A. 195,114 S$ 21. 

Conn.—Hlliott v. New York, etc., R. 
Co., 84 Conn. 444, 80 A 283 

Ga.—Artope vy. Central of Georgia 
R.. Co., 38 ‘Ga. A. 91, 1438 SE 127. 

Mo.——George vy. Kansas City South- 
ern R. Co., (A.) 286 SW ma Sorrell 
v. Payne, (A.) 247 SW 462 

N. H.—Stearns v. Boston, etc., R. 
ee, 15 N. ‘H.: 40, 71 A 21, 21 AnnCas 


nt —U. S. Spruce Lumber Co. v. 
Shumate, 118 Va. 471, 87 SH 723. 

[a] Acts or omissions not proxi- 
mate cause.—(1) Failure of trainmen, 
on seeing the peril of a traveler, to 
sand the ‘track and reverse the engine. 
Elliott v. New York, ete., R. Co., 84 
Conn. 444, 80 A 283. (2) Failure to 
apply the emergency brake after dis- 
covering the peril of a traveler. El- 
liott v. New York, etc., R. Co., supra, 

80. Smith v. Galveston-Houston 
Electric R. Co., (Tex. Civ. A.) 265 SW 
267 [rev on other grounds (Commun. 
A.) 277 SW 103): 

81. Contributory negligence as 
concurrent cause see supra § 1926 et 
seq. 

Fright or unmanageableness of ani- 
mal see infra § 1854. 

§§ 485-488; 


82. See Negligence 
Torts [38 Cyc 458]. 

83. Ala.—Georgia Cent. R. Co. v. 
Hyatt, 151 Ala. 355, 48 S 867. 

Ill.— Ballentine vy. Illinois Cent. R. 
Co., 157 Ill. A. 295. 

Ind.—Cleveland, ete, R. Co. v. 
Clark, 51 Ind. A. 392, 97 NE 822. 

Miss. —Columbus, ete., R. Co. v. Lee, 
149 Miss. 548, 115 8 782. 

Mo. —Boyce v. Chicago, etce., R. Co., 
120 Mo. A. 168, 96 SW 670. 

S. C.—Settlemeyer v. Southern R. 
ay Soh Diy., 91S. C. 147, 74 SE 

Va.—Chesapeake, ete, R. Co. v. 
Meyer, 150 Va. 656, 148 SE 478. 

84. San Antonio, etc., R. Co. v. Lig- 
sett, (Tex. Civ, \A:) 252°°SW W9T: 


Quanah, etc., R. Co. vy. Goodwin, (Tex. | 
And see cases | 


Da- | 
Thomp- | 
son v. Seaboard Air Line R. Co., 81 S. | 


Civ. A.) 177 SW 545. 

infra notes 85-87. 
85. Louisville, ete., R. Co. v. 

vis, 7 Ind. A. 222, 38 NE 451; 


C: 333; 62 SH 396, 20 LRANS 426. 
[a] Illustrations.—(1) Encroach- 
ing upon ,and maintaining obstruc- 


where its wrong concurs with a lawful act on its 
part,’® or with an event over which the railroad com- 
pany has no control,®® such as the act or omission of 
a third person.§* 
sions of the railroad company may concur to consti- 


So several wrongful acts or omis- 


tions in the highway at a crossing 
which, concurring- with the move- 
ments of a passing train, produces the 
collision resulting in the _ injury. 
Lake Shore, ete., R. Co. v. McIntosh, 
140 Ind. 261, 38 "NE 476. (2) Where 
intestate’s team was stalled on de- 
fendant’s track by reason of defects 
in a bridge over a ditch at the side of 
the track, which it was defendant’s 
duty to maintain, and intestate heard 
the approaching train and ran down 
the track to stop it, and was himself 
struck and killed by the train, the de- 
fective bridge was the proximate 
eause of his death, although defend- 
ant was not negligent in failing to 
stop its train in time. Thompson v. 
Seaboard Air Line R. Co., 81 S. C. 333, 
62 SE 396, 20 LRANS 426. 

86. . Bvansville, ete; Ri; Cov we Ale 
len, 34 Ind. A. 636, 73 NE 630; Colum- 
bus, etc., R. Co. v. Lee, 149 Miss. 543, 
115'S 783: Phillips v. New York Cent.,; 
etc., R. Co., 127-N. Y. 657, 27 NE 978: 
White v. Southern R. Cos, 151 Va. 302) 
144 SE 424 (dictum). 

[a] Rule applied or recognized: 
(1) Where an automobile owned and 
driven by one other than the injured 
person stalled on the tracks. Colum- 
bus, etc., R. Co. v. Lee, 149 Miss. 543, 
115 S783. (2) Where a railroad com- 
pany was negligent in failing to main- 
tain barriers along an approach to a 
crossing and a horse drawing a wag- 
on in which the injured person was 
riding stumbled and fell over the side 
of an approach into an excavation, 
Evansville, etc., R. Co. vy. Allen, 34 
ae A. 636, 73 NE 630. 

Cal.—Johnson v. Southern Pac, 
Bate HONS 288 P 81. 

Fla.—Seaboard Air Liné R. Co. v. 
Watson, 94 Fla. 571, 113 S 716. 

Ga.—Central of Georgia Ee Come ve 
Reid, 28 Ga. A. 694, 99 SE 235. 

Ill:—Goldsmith v. Chicago, etc., R. 
Co., 176 Ill, A. 336: 

Ind. —Cleveland)» tetexs” (Ruy Cox tive 
Clark, 51 Ind. A. 392, 97 NE 822. 

Minn.—Gowan v. McAdoo, 143 Minn. 
227, 481, 1738 NW 440, 443. 

Mo.—Guthrie vy. Missouri 
ees (A.) 279 SW 210. 

.—Brower v. were, York Cent., 
Aes) oR, Co.;, SLING Da L09s 103) 2A 166, 


it ALR 734, 
- Southern Ri GCox; 


N. C.—Earwood v 
P92) Ne C27 Bis SE 1 

Okl.—St. Louis, ies oR. Co; Bell, 
58 Okl. 84, 159 P 336, URATSITA 543. 


Pacer. 


Tex. Rogers v. Missouri, ete.,). Re 
Co., 91 Tex. 52, 40 SW 956. : 
Va. —Chesapéake, etc nom) cCowtive 


Meyer, 150 Va. 656, 148 SE 478. 

[a] Act of negligence of driver of 
vehicle.—(1) Motor vehicle in which 
injured person was riding. Johnson 


For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note number. 
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§ 1849] 


tute the proximate cause.®§ 
Intervening cause. 


mate cause of the. injury.®+ 


In accordance with general 
rules and subject to applicable qualifications and lim- 
itations,°® where there is an intervening efficient 
cause for which the railroad company is not respon- 
sible and the occurrence of which could not reasona- 
bly be anticipated, the company may not be held 
liable on the theory that its wrongful act or omission 
was the proximate cause,°° as, for example, where the 
act or omission of a third person is the sole proxi- 
Such act, or omission, 
however, need not be the immediate cause of the in- 
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of events.°? 


injury.°* So, 


jury, or the nearest in point of time or sequence 


v. Southern Pac. Co., (Cal. A.) 288 P 
81; Sea Board Air Line R. Co. v. Wat- 
son, 94 Fla. 571, 113 S 716; Guthrie 
v. Missouri Pac. R. Co., (Mo. A.) 279 
SW 210; Earwood v. Southern R. Co., 
L992 N. Cu. 27;5°13838 SH-180;. Pusey v. 
Atlantic Coast Line R. Co., 181 N. C. 
137, 106 SE 452; Bagwell v. Southern 
ti Coy ete Nw Cl 6 I e8e ss8l4stst. 
Louis, ete., R. Co. v. Bell, 58 Okl. 84, 
159 P 336, LRAI917A_ 543; Chesa- 
peake, etc., R. Co. v. Meyer, 150 Va. 
656, 143 SE 478; Virginian R. Co. v. 


Farr, 147 Va. 217, 1386 SE 668. (2) 
Sleigh. Gowan v. McAdoo, 143 Minn. 
227, 173 NW 440. (3) Wagon. Wa- 


bash R. Co. v. McNown, 53 Ind. A. 116, 
99 NE 126, 100 NE 3838; Rogers v. 
Missouri, ete., R. Co., 91 Tex. 52, 40 
SW 956. 

[b] Even though negligence of in- 
dependent contractor for hauling of 
plaintif’s property contributed to the 
accident in which such property was 
destroyed, the railroad company was 
liable for its negligence. Goldsmith 
v. Chicago, ete., R. Co., 176 Ill. A. 336. 

[ce] Defective crossing and train 
operated by construction company.— 
Where the defective condition of a 
crossing delayed the passage of a 
horse and wagon and resulted in a 
collision between a train operated by 
the employees of a construction com- 
pany and such wagon, the liability of 
the railroad company was recognized. 
Cleveland, ete., R. Co. v. Clark, 51 Ind. 
A. 392, 97 NE 822. 

{d] Property stolen.—Where, as a 
result of a collision due to the rail- 
road company’s negligence, a horse 
was killed, a wagon was destroyed, 
the contents of the wagon were scat- 
tered and probably stolen, and the 
_driver, who was alone in charge, was 
* stunned, the jury might find that the 
collision was the proximate cause of 


the loss of the contents of the wagon., 


Brower_v. ‘ah work, Gent.;  etc.,) sR. 
oo 9T NSS. L 1097) 10394 166, 1 ALR 
3 

88. Chesapeake, etc., Co. v. Bor- 
en, 202 Ky. 348, 259 SW Be See San 
Antonio, etc., Co. vi Liggett, (Tex. 
Civ. A.) 252 SW 191 (apparently rec- 
ognizing rule). 

[a] TIllustration.—Although an au- 
tomobilist had ample time to have 
crossed a track regardless of the 
speed at which a train was running, 
this does not prevent the negligent 
rate of speed without proper lookout 
being the cause of the destruction of 
the automobile where the engine of 
the automobile stalled because of the 
bad condition of the crossing. Chesa- 
peake, etc., R. Co. v. Boren, 202 Ky. 
348, 259 SW 711. 

89. See Negligence §§ bes 496; 
Torts [38 Cyc passim 442-456]. 

mee S.—Hickey v. Missouri Pac. 

Cos, as F. (2d) 128. 

Rena 2 Sea Board Air Line R. Co. v. 
Watson, 94 Fla. 571, 113 S 716. 

Ga.—Artope Vv. Central or Georgia 
R. Co., 38 Ga. A. 91, 143 SH 1 

Mo. ~_ Georg e v. Kansas City South- 
oo. Co. (A.) 286 SW 130 

N. Y¥.—Cosgrove v. New York Cent., 
ete., R. Co., 87 N. Y. 88, 41 AmR 355 
(recognizing rule); Kulp Transf. 
Lines v. Erie R. Co.,. 132 Mise; 821, 


230 NYS 490; Fargo v. Randolph, 163 


NYS 1071. 


S. C—Keel v. Pye ae no Line R. 
Cos; 122585 Ce L114 SINT 

Tex.—Fountain v. Houston, etc., R. 
Co., (Civ. A.) 298 SW 63 

[a] Illustrations of iaterrenies 
efficient causes breaking sequence of 
events.—(1) Automobile stalled_on 
crossing. George v. Kansas City 
Southern R. Co., (Mo. A.) 286 SW 130. 
(2) Defective brakes on automobile. 
Keel v. Seaboard Air Line R. Co., 122 
S. C. 17, 114 SE 761 (per Cothran, Ji) 
(3) Stumbling of child over switch lo- 
cated some distance from’ crossing 
and falling under moving train after 
negligence of railroad company in 


-raising gates before a train had com- 


pletely passed. Galveston, etec., R. Co 
v. Marcey, (Tex. Civ. A.) 257 Sw 927. 
[b] Intervening nonnegligent act 


of railroad company.—F all of a) de-| 
precipitated 


fective bridge, which 
plaintiff's wagon onto railroad tracks, 
was not the proximate cause, where 
it appears that no injury was done by 
such falling, but that the injury was 
caused by an engine passing over the 
railroad as to which no negligence 


was alleged. Brown v. Spartanburg,, 


etc., R. Co., 57 S. C. 433, 35 SH 731 

91.4) Us ‘S.—Davisity. ‘Schroeder, “291 
Fed. 47. 

Ga.—Stephens v. Bugg, 36 Ga. A. 25, 
134 SE 821. 


Ind.—Cleveland, etc., R. Co. v. Gil-: 


lespie, (A.) 172 NE 131. 


Ky.—Pueh y. Catlettsburg, 214 Ky., 


312, 283 SW 89 
rp pry ste e v. Payne, (A.) 247 SW 

N. H.—Morier v. Hines, 81 N. H. 48, 
122 A 330. 

N. C.—Dickey v. Atlantic Coast 
Line R.-Co., 196 N. C. 726, 147 SH'15; 
Ballinger v.. Thomas, 195 N. C. 517, 
me SE 761. 

Nigger ae v. Rhode Island Co., 
110" 07. 


Cs sO Keel v. Seaboard Air Line R. 
Co., 122 S.-C. 17, 114 SE 761 (per Coth- 
ran, : 

Va. —Chesapeake, ete Re (Co. -v. 
Hewin, 152 Va. 649, 148 SH 794. ; 

Wis.—Rusezck v. Chicago, ete., R. 
Co., 191 Wis. 130, 210 NW 361. 

[a] Negligence of driver of motor 
vehicle as intervening efficient cause. 
—(1) Motor vehicle in which injured 
person was riding. Central not Georg- 


ia R. Co. v. Shepard, 37 Ga. 643, 141 
SE 415; Cleveland, etc., R. ie v. Gil- 
lespie, (Ind. A.) 172 NE 131; Sorrell 


v. Payne, (Mo. re 247 Sw 462; Mor- 
ier v. Hines, 81 H. 48, 122 ‘A 330; 
Herman v. Weleneie Coast Line R. Co., 
197 NUGC. 718; 150°SH! 361; Dickey v. 
Atlantic Coast Line R. Co., LIGINTC: 
726, 147 SE 15; Ballinger v. Thomas, 
195 N. C. 517, 142 SE 761; Earwood v. 
Southern R. Co., 192 N. C. 27, 138 SH 
180; Loiselle v. Rhode Island Co. 7 CRA 
I.) 110 A 407; Chesapeake, etc., R. 
Co. v. Hewin, 152 Va. 649, 148 SH 794: 
Rusezeck v. Chicago, ete., RK. Cog 191 
Wis. 130, 210 NW 361. (2) Driver of 
an automobile which forced against 
the train the automobile in which the 
injured person was riding. Thomp- 
son v. North Carolina R. Co., 195 N. 
C. 663, 148 SH 186. (3) Driver of an 
automobile which collided with the 
ear in which plaintiff was riding. Da- 
vis v. Schroeder, 291 Fed. 47. (4) 
Failure by the city and railroad to 
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If such act or omission is the last event 
contributing to the injury without which the injury. 
would not have occurred, such act or omission is the 
proximate cause of the injury,®* although some other 
incidental cause ensues, without contributory negli- 
gence on the part of the person sustaining the in- 
jury, which may in some degree aid in inflicting the 
where an intervening cause is not 
such as breaks the sequence or chain of events fol- 
lowing the railroad company’s wrong,®® as, for ex- 
ample, where the occurrence of the intervening cause 
might reasonably be anticipated,°®® or is set-in motion 


place lights on a bridge over a street 
was not the proximate cause of an 
injury to a motorist whose car col- 
lided with a pier when he was blinded 
by the lights of another. car. Pugh 
He Catlettsburg, 214 Ky. 312, 2883 SW 


92. Southern R. Co. vy. Tankersley, 
3 Ga. A. 548, 60 SE 297; Wabash R. 
Cos wwe Billings, 212 ‘Tl se 725Neees 
[rev 105 Ill. A. 111]; Lake Shore, etce., 
Rea Om Ve McIntosh, 140 Ind. 261, 38 
NE 476. 

93. Davis v. Hareford, 156 Ark. 67, 
245 SW 833; Elliott v. New pap ete., 
R. Co., 84 Conn. 444, 80 A 28 

94. Ark.—Davis vy. Harctotdl 156 
Ark. 67, 245 SW 833. 

Ill.—Wabash R. Co. Billings, 212 
Ill. 37, 72 NE 2 [rev 105. ‘TH. A. LELY. 

Ky -—Louisville, etc., R. Co. v. Hek~ 
man, 137 Ky. 331, .125 SW 729. 

Mich.—Hinechman v. Pere Mar- 
quette R. Co., 1386 Mich. 341, 99 NW 
277, 65 LRA 5538 

Mo.—Pierson v. Missouri Pac. R. 
Co., (A.) 275 SW 561; Boyce v. Chi- 
at Bt ete., R. Co., 120 Mo. A. 168, 96 

N. wood v.i New York »Cent., 
etc., R. Co., 83 ‘App. Div. 604, 82 NYS 
160- [aff 179 N. -Y. 557 mem, 71. NE 
1142 mem]; Putnam y. New York 
Saree etc., R. Co., 47 Hun 439, 14 NY 

S. C—Thompson vy. Seaboard Air 
Line R.. Co:, 82S: C. 333) 62) SH7396, 
20 LRANS :426 

Tex.—Missouri, etc., R.. Co. v. Rog- 
ers, 91 Tex. 52, 40 SW 956; Gulf, ete., 
R. Co. v. Woods, (Civ. A.) 262 SW 229); 
Galveston, ete., R. Co. v. Copley, (Civ. 
A.) 176 SW 665. : 

Wis.—Fay v. Minneapolis, ete., R. 
Co., 181 Wis. 639, 111 NW 683. 

95. . Louisville, etc., R. Co. v. Eck- 
man, 137 Keys 332) 125 Sw 729; Stegall 
v. Missouri-Kansas-Texas RR. eCo. 
(Tex. Commn. A.) 25 SW (2d) 327 
[rev (Civ. A.) 15 SW (2d) 676]; Gal- 
veston, etc., R. Co. v. Copley, (Tex. 
Civ. A.) 176 SW 665. 

[a] Illustration.—Where an auto- 
mobile was driven on railroad tracks 
at a crossing because the gates were 
negligently left open, and_ then 
stopped to let a train in front of it 
pass, and another train passed so close 
to the automobile that the vibration 
started the automobile down a slight 
grade with the result that it ran into 
the train, the negligent keeping open 
of the gates was the proximate fang 
of the accident. Louisville, etc, R. 
Cov. Eckman, 137 Ky: 331, 125 "SW 


729. 

96. Cleveland, etc., R. Co. v. Clark, 
51 Ind. A. 392, 97 NE 822; Atchison, 
ete., R. Co. v. Wilkie, 77 Kan. 791, 90 
P 775, 127 AmSR 464, 11 LRANS 968, 
15 AnnCas 731; Stegall v. Missouri- 
Kansas-Texas R. Co., (Tex. Commn. 
A.) 25 oie ian 327 [rev (Civ. A.) 15 
ayy (2d) 6 

[a] dir ebration: —Where plain- 
tiffs decedent was unable to escape 
from a railroad crossing which was 
defective in time fo avoid an ap- 
proaching train operated by the serv- 
ants of a railroad contractor, thé neg- 
ligence of such servants was not such 
an intervening cause as to prevent 
the defective crossing from operating 
as a proximate cause of the injury 
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by the railroad company’s wrongful act or omission,®? 
in general liability may not be avoided on the theory 
that the negligence was not the proximate cause. 


[§ 1850] 3. Particular Acts or 


Defects or Obstructions at Crossings. 
ance with the foregoing general rules and subject to 
applicable qualifications and limitations,°® a rail- 
road company is not liable for an injury, because of 
its wrongfully causing or permitting a defect or an 
obstruction at a crossing, where such defect or ob- 
struction is not the proximate cause of the injury.? 


as matter’of law. Cleveland, ete., R. 
Co. v. Clark, 51 Ind. A. 392, 97 NE 822. 
97. Chesapeake, etc. R. Co. v. 
Young, 146 Ky. 317, 142 SW 709: Ste- 
gall v. Missouri-Kansas-Texas R. Co., 
(Tex. Commn. A.) 2 SW (2d) 327 

Lrev (Civ. A.) 15 SW (2d) 676]. 

[a] Attempt to protect property. 
—The act of a railroad company in 
maintaining a street for public use 
in a negligent manner was the proxi- 
mate cause of the loss of an automo- 
bile destroyed by fire while an at- 
tempt was being made to remove it 
from a ditch along the right of way, 
and not the intervening act of the 
motorist in attempting to remove it, 
where the negligence of the railroad 
company was responsible for the au- 
tomobile being in the ditch, since, to 
break the sequence of proximate caus- 
ation, the intervening efficient cause 
must be a new one or an independent 
one. Stegall v. Missouri-Kansas-Tex- 
as R. Co., (Tex. Commn. A.) 25:SW 
ee 327. frev (Civ. (AD 1b Swi 2d) 

98. Cross references: 

Concurring and independent causes 
see supra § 1849. 

Fright or unmanageableness of ani- 
mal in relation to defect or obstruc- 
tion see infra § 1854. 

Ifiability of railroad company in re- 
spect of defects and obstructions at 
crossings in general see supra §§ 
1778-1787. 

99. See supra §§ 1848, 1849. 

1. Kan.—Cooper vy. Chicago, 
R. Co., 117 Kan. 708, 232 P 1024. 

Mich.—Switzer v. Ann Arbor R. Co., 
190 Mich. 35, 155 NW 703. 

Mo.—Porter v. Missouri Pac. R. Co., 
199 Mo. 82, 97 SW 880; Barkley_v. 
aang Pac. R. Co., 96 Mo. 367, 9 SW 


etc., 


N. Y.—Hoyt v. New York; ete, R. 
Con ll3oN, Y. 399, 23 NE 565. 

Oh. —Pittsburgh, etc., R. Co..v. Sta- 
ley, 41 Oh. St. 118, 52’ AmR 74, 


2. 8. $.—Baltimore, étc., R. Co. v. 
Reeves, 10 F. (2d) 329. See Myers v. 
Chicago, *ete., R.: Co., 101 Fed. 915 
(ridge of earth not proximate cause). 

Del._Kyne v. Wilmington, etc, R 
Co,;-13 Del. 185, 14 A 922. 

Til. —Chicago, ete., R. Co. v. Stamps, 
26 Fil, A. 219. 

Ky.—Louisville, etc., R. Co. v. Onan, 
110 SW 380, 33 KyL 462. 

Mich.—Tobias v. Michigan Pehiin R, 
Co., 103 Mich. 330, 61 NW 51 

Minn. —Kemp v. Northern anes 1944 
Co., 89 Minn. 139, 94 NW 439. 

Mo.—Porter v. Missouri Pac. R. Co., 
199 Mo. 82, 97 SW 880. 

[a] Grade of approach.—The fail- 
ure to observe a requirement of a stat- 
ute that no approach to a grade cross- 
ing shall be heavier than five degrees 
is presumptive evidence of negligence, 
but will not render the company liable 
for an injury not resulting from such 
unlawful grade. Kyne v. Wilming- 
ete, R: Co., 13) Del 185, 14 A 


Hunt v. Southern R. Co., 236 
Fed. 157; Stephens vy. Bugg, 36 Ga. 
A. 25, 1384 SE 821; Lind v: Great 
Northern R. Co. 171 Minn. 486, 214 
NW 763; Brown v. Spartanburg, etc., 
R. Co., 57. S. C. 433,.35 SH 731. 
[a] Particular defect.—(1) Fail- 
ure to provide a passageway between 
piers in a street under an overhead 
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Omissions? ’—a, 
In accord- 


bridge, of the width prescribed by 
statute. Lind v. Great Northern R. 
Co., 171 Minn. 486, 214 NW 763. (2) 
Alleged improper construction of 
guard rails of a bridge where a truck 
was forced against and through the 
guard rails on a bridge. Stephens v. 
Bugg, 36 Ga. A. 25, 134 SE 821. (3) 
Failure to provide barriers on’ the ap- 
proach to a bridge over tracks. Hunt 
v. Southern R. Co., 236 Fed. 157. 

4 Davis v. Schroeder, 291 Fed. 47; 
Simmons v. Pennsylvania R. Co., 199 
Pa. 232, 48 A 1070. 

5. U.S.—Orton v. Pennsylvania R. 
Co., 7 F..(2d) 36. 

Ala.—Wilson v. Louisville, etc., R. 
Co., 146 Ala. 285, 40 S 941, 8 LRANS 
987; Stanton v. Louisville, etc., R. 
Co., 91 Ala. 382, 8 S 798. 

Ga.—Montgomery v. East Tennes- 


see, etc., R. Co., 94 Ga. 332, 21 SE 
by gs : 

Ill— Wabash R. Co. v. Coker, 81 
Ill. A. 660. 


Ind.—Cleveland, ete., R. Co. v. Gil- 
lespie, (A.) 172 NE 132. 

La.—Reno v. Yazoo, etc., R. Co., 138 
La. 76;'70 S43. 

Mich.—Hinchman v. Pere Mar- 
quette R. Co., 136 Mich. 341, 99 NW 
277, 65 LRA. 553; Selleck v. Lake 
Shore, etc., R.Co., 58 Mich. 195, 24 
ae 774, 

o.—Spain y. St. Louis, ete., R. Co., 

cay ) °t90 SW 358. 


Nebr.—Chicago, etc., R. Co. v. Rob- 
erts, 3 Nebr. (Unoff.) 425, 91 NW 
707. 


N. Y.—Scagges v. Delaware, etc., 
Canal Co., 145 N. Y. 201, 39 NE 716; 
Burns v. Delaware, etc., R. Co., 110 
App. Div. 592, 96 NYS 509; Fargo v. 
Randolph, 163 NYS 1071. 

N. C.—Hendrix v. Southern R. Co., 
198 N. C. 142, 150 SE 873. 


Tenn.—Todd v. Cincinnati, etc., R. 
Co., 1385 Tenn. 92, 185 SW 62, LRA 
1916H 555. 


Tex.—Fountain v. Houston, ete., R. 

o., (Civ. A.) 298 SW 630. 

Vt.—Gilman v. Central Vermont R. 
nae 93 Vt. 340, 107 A 122, 16 ALR 


[a] Automobile driven into cars at 
crossing.—(1) It has been held or 
recognized in particular cases that the 
wrongful blocking of the crossing by 
a train or cars was not the proximate 
cause where the injury resulted from 
the driving of an automobile against 
the obstructing cars, in the dark (Or- 
ton v. Pennsylvania R. Co., 7 F. (2d) 
36; Cleveland, etc., R. Co. v. Gillespie, 
(Ind. A.) 172 NE 132), (2) and where 
an automobile was driven into the 
side of a train standing at a crossing 
in violation of a statute prohibiting 
standing of trains at a crossing for 
more than five minutes (Gilman v. 
Central Vermont R. Co., 98 Vt. 340, 
107 A 122,16 ALR 1102). (3) A pas- 
senger in an automobile colliding with 
a train standing on a crossing could 
not recover because the railroad vio- 
lated a statute relating to stopping on 
crossings. Hendley v. Chicago, etc., 
R. Co., 198 Wis. 569, 225 NW 205. 

[b] Injury sustained by person at- 
tempting to cross over, under, hbe- 
tween, or around train or cars.—It 
has been held or recognized in the 
particular case that the blocking gt 
the crossing by a train or cars was not 
the proximate cause: (1) Where 


Wet 


[§§ 1849-1850 


In this connection and under the circumstances of 
the particular case it has been held or recognized 
that certain defects due to a failure properly to 
construct or to maintain crossings or the approaches 
thereto,” including bridges over tracks or highways 
or the approaches thereto,’? or that certain Boge 
tions,‘ including obstructions by trains or ears, were 
not the proximate causes of the injuries complained 
of. The railroad company is liable, however, where 
the defect or obstruction is the proximate cause of 
the injury complained of and all other elements of 


plaintiff, a pedestrian fell because of 
a defect in the street, while making a 


detour to pass around the_ train 
(Enochs v. Pittsburgh, ete., R. Co., 
145 Ind. 635, 44 NE 658); (2) where 


the injured person stepped into a hole 
on the right of way while attempting 
to pass around the train (De La Pena 
v. International, etc., R. Co., 32 Tex. 
Civ. A. 241, 74 SW 58); (3) where 
the injured person was struck by cars 
while attempting to pass-around the 
train (Spain v. St. Louis, ete., R. Co 

(Mo. A.) 190 SW 3858). (4) A like 
rule has been recognized or applied 
where, while the injured person was 
crossing, his foot caught in a step or 
stirrup and he was thrown (Mont- 
gomery v. East Tennessee, etc., R. 
Co., 94 Ga. 332, 21 SE 571; Fountain 
v. Houston, etc., R. Co., (Tex. Civ. A.) 
298 SW 930); (5) where the injury 
resulted from the starting of .cars 
while the injured person was attempt- 
ing to cross between cars after the 
crossing had been obstructed for an 
excessive period (Central of Georgia 
R.'Co. v. Chambers, 194 Ala. 152, 69 
S$ 518; Reno v. Yazoo, etc., R. Co., "138 
La. 76, 70 S 43; Hendrix v. Southern 
Bs Co., 198 -NiwCGe 142,57 250) SE S872) 
(6) Plaintiff, who climbed on a flat 
car obstructing a crossing and who 
fell in descending from the other side, 
could not recover from the railroad 
company on the theory that it was 
negligent in obstructing the street in 
violation of Vernon Pen. Code Annot. 
(1916) arts 153le, 1531f. St. Louis 
Southwestern R. Co. v. Caudle, (Tex. 
Civ. A.) 2837 SW 588. (7) Negligence 
of a railroad company in blocking a 
crossing, or in failing to warn plaintiff 
who was passing between cars, was 
not the proximate cause of injuries, 
where there was no evidence that such 
company knew, or Should have known, 
of plaintiff's presence. Ft. Worth, 
ete. Rx Cov v., Bell, s(Dex)Cive Ae) 14 


Sw -(2d) 856. (8) Compare infra 
text and note 11 [a]. 
[ce] Other illustrations.—The 


wrongful obstruction of a crossing 
by trains or cars was not the proxi- 
mate cause of an injury: (1) Merely 
because, but for the standing train, 
plaintiff would have crossed the 
tracks before the arrival of another 
train which caused the injury. 
Boise v. New York Cent., etc., R. Co., 
88 Hun 10, 34 NYS 279; Todd v. Cin- 
cinnati, etc., R. Co., 135 Tenn. 92. 185 
SW 62, LRA1916E 555. (2) Where 
the injury resulted from the injured 
person’s undertaking to drive across 
at a dangerous place and his vehicle 
was tipped over. Jackson v. Nash- 
ville, etc., R. Co., 138 Lea (Tenn.) 491, 
49 AmR 663. (38) Where the injured 
person turned down a side street on 
seeing a train and had his sleigh over- 
turned by a stone in the highway. 
Fargo v. Randolph, 163 NYS 1071. 
(4) Where the injury* resulted from 
the backing of cars that had been 
standing on the crossing in violation 
of an ordinance. Boyd v. Cross, (Tex. 
Civ. A.), 47 SW 478. (5) Where the 
injury resulted from the injured per- 
son’s undertaking to cross at a point 
where defendant was not bound to 
keep the right of way safe for travel. 
Kelly v. Texas, ete., R.:Co:, 97 Tex, 
oat SW 1197 [aft (Civ. A.) 78 SW 


For later cases, developments and changes in the law gee cumulative Annotations, same title, page and note number. . 


§§ 1850-1851] 


liability are present.® 


obstructions,’® ineluding wrongful 


trains, cars, or locomotives,!+ were the proximate 
causes of the injuries complained of. 
[§ 1851] b. Gates, Signals, or Flagmen at Cross- 


6 Oakland R. Co. v. Fielding, 48 
Pan3203/'0St. <Douis; efe.."R. Co: Vv. 
Byas, 12 Tex. Civ. A. 657, 35 SW 22; 
San Antonio, etc., R. Co. v. Bergsland, 
£2) "Tex. Civ. Al 977734 SW-156. 

7. Ill.—Sample v. Chicago, ete., R. 
Co., 233 Ill. 564, 84 NE 643. 

Ind. —Cleveland, ete eRe £66. vv. 
Clark, (5 1ind.6A, 392, 97 NE 822. 


Ky.—Chesapeake, etec., R. Co. v. 
Boren, 202 Ky. 348, 259 SW 711; 
Louisville, ete., R. Co. v. Onan, 110 
SW 380, 33 KyL 462. 

La.—Léo v. Texas, etc., R. Co., 110 


are oa ie S 417. 


cay °o88 Sw 992; Guthri ie v. Missouri 
Pac a Co, CA 279 SW 200.) Phil« 
lips v. Pryor, (A.) 190 SW 1027. 

N. C.—Pusey v. Atlantic Coast Line 
We Co, et sas Ne ade eh06, OH 4523 
Parks v. Southern R. Co., 1224N.C 
136, 32 SE 387. 

Okl1.—St. Louis, ete., R. Co. v. Bell, 
58 fuss 84, 159 P 336, LRAI917A 543. 

C.—Thompson v. Seaboard Air 
Line K Co, 81'S. 'C. 333, 62 SE 396, 20 
LRANS 426. 

Tex.—Stegall v. Missouri-Kansas- 
Texas R. Co., (Commn. A.) 25 SW (2d) 
327 [rev (Civ. A.) 15 SW (2d) 676]; 
Hines v. Morrow, (Civ. A.) 236 SW 
183; Missouri, etc., R. Co. v. Gillen- 
water, (Civ. A.) 146 SW 589; Mis- 
souri, etc. R:- Co. v. Davis, 53 Tex. 
Civ. A. 547, 116 SW 423. 

Sask.—Bird v. Canadian Pac. R. Co., 
1 Sask. L. 266, 7 WestLR 868. 

See Raspberry v. Canadian Nat. R. 
Co., 62 Ont. L. 406, [1928] 3 DomLR 
831 (the jury might properly find that 
a breach of a statutory duty as to the 
grade of an approach contributed to 
the accident). 

{a] Particular defect.—(1) Hole 
near the track into which the wagon 
driven by the injured person dropped. 
Sample y. Chicago, etc., R. Co., 233 Il. 
564, 84 NE 643. (2) Hole in the high- 
way into which an automobile slipped 
when the chauffeur inadvertently de- 
flected the car. St. Louis, etc., R. Co. 
v. Bell, 58 Okl. $84, 159 P 336, LRA 
1917A 543. 

8. Snipes v. Atlantic Coast Line R. 
Co., 76 S. C. 207, 56 SE 959; Virginian 
Be Ce: Vv. Farr, 147 Va. 217, 136 SE 

68. 

9. Hines v. Morrow, (Tex. Civ. A.) 
236 SW 183. 

10. Hoffman v. New York Cent., 
coor a CO uw bUNw Yo 605, fiatl 13) Hun 

tay Illustration.—Constructing a 
eattle guard so that it projected into 
the highway so that plaintiff stepped 
into it while it was filled with snow, 
and was run over by a train. Hoff- 
man v. New York Cent., ete., R. Co., 
TN. Y. 605. batt 13 erun, 539). 

11. Ark.—St. Louis, etc., R. Co. v. 
Wells, 102 Ark. 257, 143 Sw 1069. 


Til. Atchison, etc., Fk OXoy Aig MPR Sh 
ae phlls AC. 60.7. 
Ind.—Cleveland, ete, R. Co. v. 


Wynant, 134 Ind. 681, 34 NE 569. 

Miss._-Southern Ee@os sty. Floyd, 
99 Miss. 519, 55 S 287. 

Mo.—Burger v. Missouri Pac. R. 
ey 112 Mo. 238, 20 SW 439, 34 AmSR 
79. 

N. Y.—Laible-v. New York Cent.. 
ete., R. Co., 13 App. Div. 574, 43 NYS 
1003 {aff 162 N. Y. 621:mem, 57 NE 


1114 mem]; Fargo v. Randolph, 163 
NYS 1071 (recognizing rule). 
C.—Paul v. Atlantic Coast 
[52 C. J.—18] 


In this connection and under 
the facts of the particular case, it has been held or 
recognized that certain defects due to a failure prop- 
erly to construct or to maintain erossings or the 
approaches thereto,’ ineluding highway bridges over 
tracks® and streets under tracks,? 
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ings.!* 


or that certain 
obstructions by 


Line R. Co., 170 N. C. 230, 87 SE 66, 
LRA1916B 1079 

S. C.—-Miller v. Atlantic Coast Line 
R. Co., 140 S..C. 123, 138-SH 675 [cer- 
tiorari den 275 U. S. 556 mem, 48 SCt 


117 mem, 72 L. ed. 424 mem]. 
Tex.—Texas, etc., R. Co. v. Bean, 

od. Dex. Civ, Ay 34, 11 9uSMWis28. 
Wis.—Fay v. Minneapolis, ete., R. 


Co,, 131 Wis, 639, 111 NW 683. 

See Rauch v. Lloyd, 3t Pa. 358, 72 
AmD 747 (where the operator of the 
train was held liable in a case in 
which the conductor of a train per- 
mitted it to stand on a public crossing, 
and absented himself from it, and a 
teamster employed by the owner of 
the train attached horses to it and 
removed it, whereby an injury en- 
sued). 

[a] Injury to person attempting to 
cross Over, under, between, or around, 
cars.—(1) The wrongful obstruction 
of a crossing by trains or cars was 
the proximate cause of an injury 
where the injured person, because of 
the obstruction, attempted to cross 


around the cars and stepped into a]: 


hole on the right of way. Southern 

R. Co. v. Floyd, 99 Miss. 519, 55 S 287. 

(2) A like rule has been applied or 

recognized where the injury occurred 

where a train, which had blocked a 

crossing for an excessive period, start- 

ed without warning while the injured 
person was attempting to cross over 
cars. Atchison, ete: R.sCo, v.. Pitts; 

123 Tl. A. 607; Burger v. Missouri 

Pac. R. Co., 112 Mo. 238, 20 SW 439, 

34 AmSR 379. See Chicago, etc., R. 

Co. v. Johnson, 101 Tex. 422, 108 SW 

964 (where an instruction favorable 

to plaintiff owas approved). (3) 

Blocking a crossing for more than five 

minutes, in violation of an ordinance, 

and starting the train without warn- 
ing while plaintiff was attempting to 
climb between it, constituted insepa- 
rable acts of negligence, so that an in- 
struction that violation of the ordi- 
nance could not be the proximate 
cause of his injuries sustained in 
going between cars was properly re- 
fused. Texas, ete., R. Co. v. Bean, 

55 Tex. Civ. A. 341, 119 SW 328. (4) 

Compare supra text and note 5 [b]. 
[b] Opening outside traveled way. 

—The liability of the railroad com- 

pany has been recognized where train- 

men made an opening at a rough and 
unprepared way outside the beaten 
path and the vehicle driven by the 
injured person skidded on the track 
where he was compelled to cross. St. 

Louis, ete., R. Co. v. Wells, 102 Ark. 

257. 148 SW 1069. 

12. Cross references: 

Concurring and independent causes 
see supra § 1849 

Fright or unmanageableness of ani- 
mal in relation to gates, signals, or 
flagmen see infra § 1854. 

Liability of railroad company in re- 
spect of gates, signals, and flagmen 
at crossings in general see supra 
§§ 1788-1809. 

13. See supra §§ 1848, 1849. 

14. Davis v. Schroeder, 291 Fed. 
47; Mehalek v. Minneapolis, ete., R. 
Co., 105 Minn. 128, 117 NW 250; Gib- 
son v. Atlantic Coast R. Co. 110 8. Cc. 
331, 98 SE 519; Galveston, etc., ROO: 
Ve ‘Marcey, (Bexce Give -A5) 257 SW 
927, 


fa] llustrations.—(1) Failure to 
maintain gates. , Mehalek v. Minne- 
apolis, etc., R. Co., 105 Minn. 128, 117 
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In accordance with the above general rules 
and subject to the applicable qualifications and limi- 
tations,!® a railroad company is not liable where its 
act or omission in respect of gates,!* a flagman or 
watchman,'® or other signals or warnings,'® at a 
crossing is not the proximate cause of the injury 
complained of, as, for example, where the act or 
omission in respect of such protective agencies does 
not contribute to the injury.t* 
the railroad company, with liability for failure of 


So in order to charge 


NW 250; Gibson v. Atlantic Coast 
Line R.-Co., 110 S.C." 331, 193 SH org. 
(2) Raising gates before train had 
completely passed. Galveston, ete., 
R.. Co. v. Marcey, (Mex. CivesAye aoe 
SW 927. (3) Lowering of gates. 
Davis v. Schroeder, 291 Fed. 47. (4) 
A defect in a gate at a railroad cross- 
ing is not the proximate cause of an 
injury received by one who, after 
passing the gate, sees a train ap- 
proaching but tries to cross the track 
and gets his foot caught and is con- 
sequently injured. Baltimore, ete., R. 
See v. Anderson, 75 Fed. 811, 22: CCA 

15. Ind.—Pennsylvania Co. v. Hen- 
sil, ie Ind. 569, 36 AmR 188. 

N. Y.—Carnochan v. Erie R. Co., 73 
Misc. 131, 130 NYS 514 [aff 159 App. 
Div. 406, i144 NYS 1108]. 

: ees .—Lusk v. Pugh, 71 Ok]. 182, 159 

S. C.—Gibson v. Atlantic ne Line 
R..Co.;, 110S.-Cr 33, 968 SB ot 

Wis.—Rusezck v. ‘Chicago, mht aes 
Co., 191 Wis. 130, 210 NW 361. 

[a] Absence of flagman not proxi- 
mate cause.—Pennsylvania Co. v. 
Hensil, 70 Ind. 569, 36 AmR 188; Lusk 
v. Pugh, 71 Okl. 182, 159 P 855; Gib- 
son v. Atlantic saat Line R. Co., 110 
S..G53331, 96 :Se5 

16. Pugh We Catltiepeee! 214 Ky. 
312. 283 SW 89, 46 ALR 939; Collette 
v. Boston, ete., Ruocco N. H. 210, 
140 A 176; Loiselle v. Rhode Island 
Co., (R. I.) 110 A 407; Colebourne v. 
Harrop, (Ont.) [1927] 1 DomLR 116, 
32 CanRCas 208. 

[a] Obstruction by train or cars.— 
Regardless of the duty of a railroad 
company to warn travelers that a 
highway is occupied by its train, it is 
not liable for a collision resulting 
from the driving of an automobile in- 
to the train, where that accident could 
not have been foreseen. Gage v. Bos- 
ton, .etc., R., 77 N. He 289, 90° A *855; 
LRAI915A 363. 

[b] Inadequacy of signs at rail- 
road crossing will not entitle travel- 
ers to recover for injuries, unless in- 
adequacy proximately caused such in- 
juries. Collette v. Boston, etc., R., 83 
N. H. 210, 140 A 176. 

17. Ul.—Fuller v. Peoria, ete., R. 
Co., 164 Ill. A. 385, 

Tia.—Labordi v. Louisiana RR; eter; 
Cos 120 as 47, 46"S 197: 


Minn.—Mehalek _ v. Minneapolis, 
etc., R. Co., 105 Minn. 128, 117 NW 
250. 


Nv Y.—Carnochan v."Hrie (Ro 'Co, 
73 Mise. 131, 130 NYS 514 [aff 159 
App. Div. 406, 144 NYS 1108]. 

Tex.—Harris v. Texas, etc., R. Co., 
(Cive A.) 28 SW (2d) 1093 

Utah.—Haarstrich ‘v. Oregon Short 
Line R. Co., 70 Utah 552, 262 P 100. 

Wis.—Weitzman v. Bissell Lumber 
Co., 193 Wis. 561, 214 NW 353. 

Ont.—Colebourne v. Flarrops [1927] 
1 DomLR 116, 32 CanRCas 208. 

[a] Rule applied to: (1) Absence 
of warning sign. Labordi v. Louisi- 
anaLkR.-etcs, Cos) digde dua. 47 eaOnsioies 
Weitzman v. Bissell Lumber Coz 193 
Wis. 561,-214 NW 3538. (2) Absence 


of gates. .Mehalek v. Minneapolis, 
ete., R. Co., 105 Minn. 128, 117 NW 
250. (3) Statements made by flag- 


man as: to when train would pass. 
Carnochan v. Erie R. .Co., 73) Mise: 
131, 1830 NYS 514 [aff°159 App. Div. 
406, 144 NYS 1108]. (4) Absence of 
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a signal at a crossing to operate, the injury must 
have resulted from the particular danger, for pro- 
tection against which the signal was designed.'® 
On the other hand, a railroad company is liable 
where its wrongful act or omission in respect of 


gates,’® a flagman or watchman,”° 


or warnings, 21 at a crossing is the proximate cause 
of the injury complained of and the other elements 
Where a driver of a motor 
vehicle on approaching a crossing at which the com- 
pany is required to keep a flagman sees no flagman 
and no flag in front of the first track on the crossing 
where he has a right to expect to see him in case a 


of liability are present. 


train is approaching, and sees no 


watchman where the injured person 
had full knowledge of all facts of 
which he would have been apprised 
by watchman. Harris v. Texas, etc., 
R. Co., (Tex. Civ. A.) 28 SW (2d) 1098. 
(5) Absence of a flagman, gates, and 
alleged ‘insufficiency of lights, where 
there was sufficient light to reveal the 
presence of railroad cars at the cross- 
ing. Fuller v. Peoria, etc., R. Co., 164 
Tl. A. 385. 

18. McGlauflin v. Boston, ete. R. 
Co., 230 Mass. 431, 119 NE 955; Na- 
dasky v. Public Serv. R. Co., 97 N. J. 
L. 400, 117 A 478; Schmidt v. Chicago, 
etc., R. Co., 191 Wis. 184, 210 NW 370. 

[a] Failure to operate signal de- 
signed to warn of approach of train 
did not impose liability on the rail- 
road company where the injury re- 
sulted from an automobile’s running 


into a train at a crossing. McGlauf-' 


lin v. Boston, ete., R. Co., 230 Mass. 
431, 119. NE 955; Nadasky v. Public 
Serv. (R. Coi; 97 N.- J.-L. 400,5117 A 
478; Schmidt v. Chicago, etc., R. Co., 
191 Wis. 184, 210 NW 370. 

19. Smith v. Michigan Cent. R. Co., 
°35 Ind. A. 188, 73 NE 928; Louisville, 
ete., R. Co. v. Eckman, 137 Ky. det, 
125 SW 729; Putman v. New York 
eee etc., R. Cot 4 7 run} ON s Ye) 


[a] MIlustrations.—(1) Negligent 
opening of gate. Smith v. Michigan 
Cent. R. Co., 35 Ind. A. 188, 73 NE 
928; Louisville, ete., R. Co. v. Eck- 
man, 137 Ky. 331,125 SW 729." (2) 
Negligent lowering of gate. Putman 
v. New York Cent., etc., R. Co., 47 Hun 
(N. Y.) 439. 

20. Kowalski v. Chicago, etc., R. 
Co., 84 Fed. 586; Shreveport v. Vicks- 
burg, “etc.,. RK.) Co.;-167 La, 157, 118 S 
872; Baker v. Hodges, (Tex. Civ. A.) 
231 SW 844. 

[a] Absence of flagman as proxi- 
mate cause.—(1) In general. Hous- 
ton, etc., R. Co. v. Roberts, (Tex. Civ. 
A.) 201 SW 674; Houston, etc., R. Co. 
v. Byrd, (Tex. Civ. A.) 61 SW 147. 
(2) The court could not say as matter 
of law that, because the driver of a 
wagon failed to hear or heed the sig- 
nals given by a train on approaching a 
crossing, and was negligent in failing 
to keep a proper lookout, the absence 
of a flagman at the crossing did not 
proximately contribute to the colli- 
sion. Kowalski v. Chicago, etc., R. 
Co., 84 Fed. 586. (3) The failure of 
the conductor of a freight train, wait- 
ing on a passing track at a highway 
crossing for a passenger train to pass, 
to station a member of the crew at 
the crossing as a flagman was the 
proximate cause of an injury to one 
struck by the train, although other 
persons attempted to warn him of the 
approach of the train, and he failed 
to heed the warning, where it appear- 
ed that he did not hear their warnings 
or see their signals. Baker v. Hodg- 
es, (Tex. Civ. A.) 231 SW 844. (4) 
A flagman’s absence from his post and 
not the recklessness of the driver of 
a city fire truck was the direct cause 
of damage to the truck. Shreveport 
v. Vicksburg, etc., R. Co:, 167 La.-157, 
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or other signals 


or Cars.?4 


train, he is not 


118 S 872. 
21. Wabash R. Co. v. McNown, 63 
Ind. A. 116, 99 NE 126, 100 NE 383. 


22. See infra § 1906. 

23. Robey v. Kansas City Southern 
Ry Co... 180° a. 880, 58° S 696, 41 
LRANS 355. 

24. Cross references: 


Concurrent and independent causes 
see supra § 1849. 

Fright or unmanageableness of ani- 
mal in respect of signals, lights, or 
lookouts see infra § 1854. 

Liability of railroad company in re- 
spect of signals, lights, or lookouts 


on trains or cars in general see Su-. 


pra §§ 1813-1826. 

25. See supra §§ 1848, 1849. 

26. Artope v. Central of Georgia R. 
Co., 38 Ga. A. 91, 143 SE 127; Baker 
v. Tacoma Eastern R. Co., 44 Wash. 
575, 87 P 826. See Cook v. Chicago, 
ete: ReVCo., £93 TAL a2 Te 

27. U. S.—Hickey v. Missouri Pac. 
Rm, Corp... 8 Ro Cady ws. 

Ala.—Southern R. Co. v. Crawford, 
164 Ala. 178, 51 S 340; Bryant v. 
Southern R. Co., 137 Ala. saad 34S 562. 

Ark.—St. Louis, etc., CO. awe 
Champion, 108 Ark. 326, BY SW 408; 
St. Louis, ete., R. Co. v. Denty, 63 Ark. 
LRT Oi WV, LO. 

Cal.—Lambert v. Southern Pac. R. 
Con a46eCal. 2316 179 oP oie 

Colo.—Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808; Chicago, 
ete., R. Co, v.. Crisman, 19;Colo.; 30, 34 
P 286. 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66. 

Fla.—Florida Cent., ete., R. Co. v. 
Foxworth, ~41 Fla. 1, 25 S 338, 79 
AmSR 149 

Ga.—Georgia Southern, ete., R. Co. 
v. Williams;..93 Ga. 253, 18 SE 825; 
Artope v. Central of Georgia R. Co., 
38 Ga. A. 91, 143 SE 127; Central of 
Georgia R. Co. v. Shepard, 87 Ga. A. 
6438, 141 SE 415. 

Ill.—Toledo, ete., R. Co. v. Cline, 
135 Ill. 41, 25 NE 846; Chicago, ete., 
R. Co. v. Harwood, 90 Ill. 425; To- 
ledo, etc., R. Co. v. Durkin, 76 Ill. 395; 
Toledo, ete., R. Co. v. Jones, 76 Ill. 311; 
Illinois Cent. R. Co. v. Benton, 69 Il. 


174; Chicago, etc., R. Co. v. Lee, 68 
Ill. 576%", Peoria, etc. OR. Co: «ve Silt- 
man, 67 Ill. 72; Chicago, etc., R. Co. 


v. Van Patten, 64 Ill. 510; Galena, 
etc., R. Co..v. Loomis, 13 Till. 548, 56 
AmD. 471; ' Elgin, ete, R. Co. v. 
Hoadley, 122 Ill. A, 165 [aff 220 Ill. 
462, 77 NE 151]; Cleveland, ete., R. 
Co. v. Richey, 43 Ill. A. 247; Chicago, 
etc., R. Co. v. WeHs, 42 Ill, A. 26. See 
Illinois Cent. R. Co. v. Klein, 95 Ill. 


.—Baltimore, etc., R. Co. v. Con- 
oyer, 149 Ind, 524, 48 NE 352, 49 NE 
452; Indiana, etc., R. Co. v. Hammock, 
113 Ind: 1, 14 NE 7387; Ackerman v. 
Pere Marquette RF. Co., 58 Ind: A. 212, 


108 NE 144; Baltimore, ete., R. Co. 
a Musgrave, 24 Ind. A. 295, 55 NE 
496; Leavitt v. Terre Haute, eles its 


Co., 5 Ind. A. 513, 31 -NE 860, 22 NE 
866. 


Iowa.—Barrett v. U. S. Railroad Ad- 
ministration, 196 Iowa 1143, 194 NW 


[§§ 1851-1852 


guilty of negligence in proceeding,*? and where 
the flagman then appears and gives warning, but only 
in time to enable the chauffeur to stop on the first 
track where he is almost immediately struck by a 
train, the accident will be attributed to the negligence 
of the flagman.?* 

[§ 1852] ¢c. Signals, Lights, or Lookouts on Trains 
In accordance with the above general 
rules and subject to applicable qualifications and 
limitations,2° the railroad company is not*liable if 
there is no legal causal connection between the fail- 
ure to keep a lookout,?® or to give the customary 
or statutory signals,?7 on approaching a crossing, 
and the injury complained of, as, for example, where 


222; Carrigan v. Minneapolis, ete., R. 
Co., 171 Iowa 728, 151 NW 1091. 

Ky.—Sublett v. Mobile, ete., R. Co., 
145 Ky. 707, 141 SW 50, 38 aS 
1153; Conway Vv. Louisville, etc.,' RR. 
Cor, 135 Ky. 229, 119 SW 206, 122 SW 
136; Louisville, ete., R. Co; v. Onan, 
110 SW 380, 33 KyL’ 462; Hummer v. 
Louisville, ete., R. Co., 128 Ky. 486, 
108 SW 885, 32 KyL 1315; Louisville, 
etc., R. Co. v. Survant, 44 SW 88, 19 
KyL 1576. See Big Sandy, etc., R. Co. 
v. Keaton, 206 Ky. 156, 266 SW 1056 
(an instruction that, if crossing sig- 
nals were not given, and if by reason 
thereof plaintiff was caused to jump 
from the wagon in which she was rid- 
ing to avoid injury from imminent 
collision, the verdict should be for . 
plaintiff, was erroneous, as the ab- 
sence of such signals had the effect 
only of causing plaintiff to enter a 
zone of peril rather than affecting her 
actions thereafter). 

Mich.—Stahl v. Lake Shore, ete., R. 
Co., 117 Mich. 273, 75 NW 629. 

Mo.—Kelley v. Hannibal, ete, R. 
Co., 75 Mo. 138; Killian v. Chicago, 
etc., R. Co., 86 Mo. App. 473. 

Mont.—Stroud v. Chicago, ete., R. 
Co., 75 Mont. 384, 243 P 1089. 

N. H.—Morier'v. Hines, 81 N. H. 48, 
me A 330. 

Y.—Cosgrove v. New York Cent., 
wee R. Co. 8ST Na 5.88, 41 Amr 355i 
Bosko v. Delaware, ete., Re Co;; 91 
Hun 320, 36 NYS 261. . 

N. C.—Herman v. Atlantic Coast 
Line'R. -Co., 5197 N.iCalt8; 160, SH 36rs 
Parker v. Wilmington, ete., R. Co., 
86. N. C..221, 

Oh.—Cincinnati, ete., R. Co. v. Mur- 
phy, 18. OHS Cirs,.CEr298, l0Oh, Ci 
Dec. 195. 

R. I.—_Loisell v. Rhode Island Co., 
110 A 407. 

Tex.—McDonald v. International, 
etc., R. Co., 86 Tex. 1, 22 SW 939, 40 
AmSR 803 [rev (Civ. A.) 20 SW 847]; 
Texas, etc., R. Co. v. Wright, 62 Tex. 


515; Schaff v. Bearden, (Civ. A.) 211 
SW 503; Texas, ete., R. Co. v. Mar- 
rujo, (Civ. A.) 172 SW 588;) Texas 


Midland R. Co. v. McKissack, 


(Civ. 
A.) 152 SW 815; 


Texas, etc., R. Co. v. 
Hemphill, 58 Tex. Civ. A. (232, 125 
SW 340; Houston, ete., R: Co. v. Car- 
ruth, (Civ. A.) 50 SW 1036; Central 
Texas, etc., R. Co. v. Nycum, (Civ. A.) 
34 SW 460. 

Utah.—Haarstrich v. Oregon Short 
Line R. Co., 70 Utah 552, 262 P 100. 

Va.—White v. Southern R. Co., 151 
Va. 302, 144 SE 424; Southern R. Co. 
Vv. Daves, 108 Va. 378, 61 SE 748; 
Brammer v. Norfolk, etc., ISTH OLoe, 104 
Va. 50, 51 SH 211. 

W. Va.—Butcher v. West Virginia, 
etc., R. Co., 37 W. Va. 180, 16 SH 457, 
18 LRA 519. 

Wis.—Kujawa ‘v. es bbe R. 
Co., 185 Wis. 562, 116 NW 2 

Eng.—Grand Trunk R. Gon v. Me- 
Alpine, [1913] A. C. 838, 13 DomLR 
618, 138 EastLR 187. 

Compare Wheeler v. Oregon R., etc., 
Co.,.16 Ida. 375, 102 P 347: (as to the 
effect of Rev. Code § 2821) 

fa] In South Caroling “(Q) under 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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giving the signals would not have prevented the in- 
jury,** or where the traveler,?® including a person 
traveling in a vehicle,*° has complete knowledge in 
respect of the approach of the train. 
authority for the view that, if the driver of the vehi- 
cle has notice of the approach of the train, the fail- 
ure of the railroad company to give signals would 
not be the cause of an injury to one riding with such 
driver,** some courts refuse to extend the rule that 
the failure to give signals is not the proximate cause 
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While there is 
edge.®? 


of an injury where the traveler has knowledge of the 


Rev. St. (1893) § 1692, it was held 
that the railroad company’s liability 
did not depend on whether its failure 
to give the prescribed signals was the 
proximate cause of the injury to a 
person at the crossing, but it was 
equally liable if such failure contrib- 
uted thereto. Strother v. South Caro- 
Linas ete, .Ro Co; 27% - Su Cy 375, 25 °SE 
272; Wragge v. South Carolina, etc., 
R. Co., 47 S. C. 105, 25 SE 76, 58 AmMSR 
870, 33 LRA 191. (2) But it has been 
said that these cases were practically 
overruled. Cable Piano Co. v. South- 
ern R. Co., 94 8. C. 148, 77 SE 868; 
Turbyfill v. Atlanta, ete., R. Co., 83 
S. C. 325, 65 SE 278. (3) The word 
“contributed,” as used in the statute, 
means that such failure on the part 
of the railroad must be the direct and 
proximate cause of the injuries. Tur- 
byfill v. Atlanta, etc., R. Co., 86 S. C. 
279, 68 SE 687, 83 S. C. 325, 65 SE 278; 
Cable Piano Co. v. Southern R. Co., su- 


pra. 

{b] Even where statute permits 
recovery notwithstanding existence 
of contributory negligence, where 
there has been a failure to give the 
statutory signals, in order to permit a 
recovery there must be some causal 
connection between failure to observe 
the statutory requirements and the 
injury suffered by plaintiff. Ethe- 
ridge v. Norfolk Southern R. Co., 143 
Va. 789, 129 SE 680; Norfolk Southern 
Baye vy. Banks, 141 Va. 715, 126 SE 

[ec] Starting signal.—A failure to 
give a signal of the starting of a 
freight train which had been standing 
on a crossing did not make the com- 
pany liable for the injury of one who, 
having started to cross in front of the 
train, saw it begin to move, started 
back toward the rear of the train, 
stumbled, and fell under the cars. 
Barkley v. Missouri Pac. R. Co., 96 
Mo. 367, 9 SW 793. 

28. U. S.—Hickey v. Missouri Pac. 
R. Corp., 8 F. (2d) 128. 

Ark.—St. Louis, ete., R. Co. v. Den- 
ty, 63 Ark. 177, 37 SW 719. 

Conn.—Elliott v. New York, etc., R. 
Co., 84 Conn. 444, 80 A 283. 

Ga. —Southern’ Fa COs! V8 Pairs 332 
Ga. A. 378, 123 SE 142. 

Ind.—Brooks v. Muncie, etc., Tract. 
Co., 176 Ind. 298, 95 NE 1006. 

lowa.—Barrett v. U. S. Railroad 
Administration, 196 Iowa 11438, 194 
NW 222; McFarland v. Illinois Cent. 
RCo:, 193 Iowa 776,187 NW 947. 

La._—Laborde v. Louisiana R., 
Go. 121) War 47, 46S) '9.7. 

Mont.—Stroud v. Chicago, etc. R. 
Co., 75 Mont. 384, 243 P 1089. 

N. J.—Horandt v. Central R. Co., 
TSUN wd alo 0s, Fo, Ange. 

N. Y.—Bosko v. Delaware, etc., R. 
Co., 91°'Hun 320, 36 NYS 261. 

Tex.—Texas, étce., R. Co. v. Mar- 
(Civ. A.) 172 SW 588; Texas 
Cent. R. 
35; 115 SW 911. 

Utah.—Haarstrich v. Oregon Short 
Line R. Co., 70 Utah 552, 262 ‘P 100. 

Ont. —Shoebrink v. Canada Atlantic 
Es i 16 Ont. 551, 8 CanLTOccNotes 


aor Illustrations.—(1) Failure of 
the motorman of an interurban rail- 
way car to sound the whistle while 
the car was approaching a crossing at 
which decedent was killed, at a dis- 
tance of not more than one hundred 


etc., 


Co. v. Horn, 53 Tex. Civ AS 


| 


or less than eighty rods from the 
crossing was not the proximate cause 
of the accident where the whistle was 
sounded when the car was about six- 
ty rods east of the crossing, and was 
not heard. Brooks v. Muncie, etc., 
Tract. Co., 176 Ind. 298, 95 NE 1006. 
(2) Failure to give signals was not 
the proximate cause of the injury 
where a child four years old ap- 
proaching a crossing broke away from 
the person in whose charge it was 
and ran in front of the train. St. Lou- 
is, ete., R. Co. v. Denty, 63 Ark. 177, 
387 SW 719. (38) A railroad company’s 
failure to sound a whistle did not au- 
thorize a recovery for damage to 
plaintiff's automobile stalled on a 
crossing, unless the jury should have 
believed that, such warning would 
have enabled plaintiff to push the car 
out of danger. Southern R. Co. v. 
Pair, 32 Ga. A. 378, 123 SH 142. (4) 
Where, if the bell had been rung, it 
could not have been heard at the 
crossing, failure to ring it was not the 
proximate cause of the injury. Schaff 
v. Bearden, (Tex. Civ. A.) 211 SW 503. 
(5) Where the traveler was unaware 
of the existence of the crossing, the 
failure to ring a crossing bell could 
not be regarded as negligence causing 
the accident in which such traveler 
was involved. Horandt v. New Jersey 
Cent. RB: (Cor, 278 Neds B19 0S WS) ALI 35 
(6) Where plaintiff's foot caught in 
the’ track and he was unable to ex- 
tricate it, the failure to signal was 
not the proximate cause of the injury. 
Bosko v. Delaware, ete., R. Co., 
Hun 320, 36 NYS 261. (7) Where a 
traveler in an automobile on seeing 
the approaching train applied the 
brakes which would have stopped the 
car in time except for ice on the roads+ 
way, the resultant skidding rather 
than the train’s failure to signal for 
the station was the proximate cause 
of the accident. Hickey v. Missouri 
Pac. R. Corp., 8 F. (2d) 128; Barrett 
ViewUpe Se Railroad Administration, 196 
Iowa 11438, 194 NW 222; Stroud a 
Chicago, etc., ReCoreho Mont. 384, 243 
rR 1089: But see White v. Southern 
R. Co., 151 Va. 302, 144 SE 424 (if 
failure to sound statutory erossing 
signals contributes to an accident, the 
railroad may be liable, notwithstand- 
ing the slippery condition of the 
street also contributes to the acci- 
dent). ; 

29. U.S.—Southern R. Co. v. King, 
160 Fed. 332, 87 CCA 284 [aff 217 U.S. 
524, 30 SCt 594, 54 L. ed. 868]. 

Ark.—Davis v. Scott, 151 Ark. 34, 
235 SW 407. 

Cal.—Lambert v. Southern Pac. R. 
Co., 146 Cal. 231, 79 P8783. 

Colo. —Atchison, etc., R. Co. v. Page, 
76 Colo. 10, 227 P 840, 

Conn.—Elliott v. New moa ete., R. 
Co., 84 Conn. 444, 80 A 28 

Ga.—Reed v. Southern ay Co., 37 
Ga. A. 550, 140 SH 921; 
board Air Line R. Co., 30 Ga. A. 466, 
118 SE 471. 

TOs Valles nihOtG. sieeve. CO. iV. 
Pirschbacher, 63 Ill. A. 144. 

Ind.—Wabash R. Co. v. McNown, 


Moore v. Sea- 


58 Ind. A. 116, 99 NE 126, 100 NE 383; 


Baltimore, ete., R. Co. v. Abeglen, 41 


Ind. A. 608, 84 NE 566; Baltimore, 

etc., RR.’ Co. v. Musgrave, 24 Ind. A. 

295, 55 NH 496. ‘ 
Iowa.—Carrigan v. Minneapolis, 


ete., R. Co., 171 Iowa 7238, 151 NW 
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approach of the train, to the case of an injury sus- 
tained by a person who had no knowledge of such 
approach, although the driver of the vehicle in which 
the injured person was driving had such knowl- 
So such rule does not apply where the trav- 
eler, although he knows of the approach of the train, 
is deceived by a defective headlight on the locomotive 
as to the distance of such train from the crossing.*? 
In any event, a failure to give the customary or stat- 
utory signals,** or failure to maintain a proper look- 


1091. r 

Kan.—Williams v. Atchison, 
R. Co., 100 Kan. 336, 164 P 260. 

Ky.—Louisville, ete., R. Co. v. Lew- 
is, 212 Ky. 460, 279 Sw 657; Louis- 
ville, ete., R. Co. v- Croft, 201.koy. 
8038, 258 SW 679; Vogt v. Southern 
ig Co., 161 Ky. 365, 170 SW 975. 

N. Y.—Pakalinsky v. New York 
Cent:; ‘ete:,. BR, Co.) 982" Ni. Yo. 422° 

Oki. —Chicago, ete, RR. Co. vi Bar 
ton, 59 Okl. 109, 159 P 250; St. Louis, 
ete; Re Go. Vz Gibson, 48 Ol. 553, 150 
P 465. 

Tex.—McDonald v. International, 
ete; R. Co:, 86° Tex. 1, 22 Sw. 9395 40 
AmSR 803 ‘Trev (Civ. A. 1892) 20 ‘SW 
847]; Lancaster v. Browder, (Civ. A.) 
243 SW 625. 

And see supra § 1821. 

80. Kan.—Atchison, ete., R. Co. v. 
Walz, 40 Kan. 433, 19 P 787. 

Ky. —Louisville, ete., R. Co. v. Lew- 
is, 212 Ky. 460, 279 Sw 657; Goldberg 
v. Chesapeake, GUC ECs Co., 211 Ky. 
115; ae SW 1087. 

N. H.—Stearns v. Boston, ete., R., 
75 N. H. 40, 71 A 21, 21 AnnCas 1166. 

N. Y.—Cosgrove v. New York Cent., 
ete., R. Co., 87 N. Y. 88, 41 AmR 355; 
Smith Vv. Erie RenCor, 182 App. Div. 
528, 169 NYS 831; Wendling v. Inter- 
national R.. Co., 139 App. Div. 868, 
124 NYS 457; Kulp Transp. Lines v. 
Erie R. Co., 132 Mise. 821, 230 NYS 


490. 

Tenn.—Southern R. Co. v. Whitlock, 
136 Tenn. 266, 188 SW 1151 

And see supra text and note ao. 

31. Morier v. Hines, 81 N. H. 48, 
122’ A- 330, 

32. Pennsylvania R. Co. v. Lin- 
dahl, 111 Oh. St. 502, 146 NE 71. 

33. Alabama, etc., R. Co. v. McGee,. 
117 Miss. 370, 78 S 296. 

34. Ala._Saxon v. Central of 
Georgia R. Co., 192 Ala. 434, 68 S 313. 

Ark.—Louisiana, ete., R. Co. v. Nix, 
94 Ark. 270, 126 SW 1076. 

Cal.— Johnson vy. Southern Pac. Co., 
(A.)) 288 P 81. 

Ill.— Goldsmith v. Chicago, ete., R. 
Co., 176 Ill. A. 336; Elgin, etc., R. Co. 
v. Hoadley, 122 Ill. A. 165 [aff 220 Ill. 
462, 77 NE 151]. 

Ind.—Baltimore, etc., R. Co. v. Con- 
oyer, 149 Ind. 524, 48 NE 352, 49 NB 
452; Cleveland, etc., R. Co. v. Carey, 
33 Ind. A. 275, 71 NE 244. 

Ky.—lIllinois Cent. R. Co. v. Mizell, 
100 Ky. 235, 38 SW-5, 18 KyL 738. 

Miss.—Gulf, ete., R. Co. v. Sim- 
mons, 153 Miss. 327,121 8 144; Colum- 
bus, etc., R. Co. v. Lee, 149 Miss. 543, 
115°S 782; Alabama, etc., R. Co. v. 
McGee, 117 Miss. 370, 78 S 296; Illi- 
nois Cent. R. Co. v. Bethea, 88 Miss. 
119, 40 S 818; Louisville, etce., R. Co. 
v. Crominarity, 86 Miss. 464, 38 S 633. 

Mo.—Lloyd v. St. Louis, ete., R. Co., 
128. Mo. 595, 29 SW 1538, 31 SW 110; 
Carter v. Wabash R. Co., 193 Mo. A. 
2238, 182 SW 1061; Mitchell v. St. Lou- 
is, etc., R. Co., 122 Mo. A. 50, 97 SW 
552. 

N. J—Keough v. Shah Jersey Cent. 
R. Co., 82 N. J. L. 529, 81.A 989; Wall- 
ing v. New Jersey Cent. R. Co., 82 N. 
Je Ls (506, 81 “AY 987. 

N. Y.—Cosgrove v. New York Cent, 
ete., R. Co., 87 N. Y. 88, 41 AmR 355; 
Browne v. New York Cent., etc., R. 
Co., 87 App. Div. 206, 88 NYS 1928, 13 
NYAnnCas 409 [aff 179 N. Y. 582, 72 
NE 1140]; Schermerhorn v. New York 


etc., 
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out,?® or the required lights,*® will make the railroad 
company liable for an injury sustained by an accident 
at the crossing, where it is shown that such failure 
is the proximate cause of the injury, and the other 


elements of liability are present. 


[§ 1853] d. Rate of Speed and Control of Train.*” 
In accordance with the above general rules and sub- 
ject to applicable qualifications and limitations,?® 
a railroad company is not liable on the ground that 
the train was operated at an unlawful, or other- 
wise excessive, speed where such operation is not 
the proximate cause of the injury for which recov- 
ery is sought,?® as, for example, where the injury 
is not the natural and probable result of the exces- 
sive speed,*® or where the excessive speed did not 


@ents ete... Co., 3o App. Dive LG).d3 
NYS 279; 

N. C.—Collett vy. Southern R.: Co., 
198 N. C. 760, 153 SE 405; Earwood v. 
Southern R. Co., 192 N.C. 27, 133 SE 
180; Costin v. Tidewater Power Coz. 
181 N. C. 196, 106 SE 568; Johnson v. 
Seaboard Air Line R. Co., 163 N. C. 
431,79 SH 690, AnnCasi1$15A 598. 

Oh. —Cleveland, ete., R. Co. v. Rich- 
erson, 19 Oh. Cir. Ct. 385, 10..Oh. Cir, 
Dec. 326. 

Tex.—San Antonio, etc., R. Co. v. 
Liggett, (Civ. A.) 252 SW 191; Gal- 
veston, etc., R. Co. v. Copley, (Civ. A.) 
176 Sw 665; Chicago, ete., R. Co. v. 
Coffee, (Civ. As), L2'6 SW 638 [rev on 
other grounds 104 Tex. 127, 134 SW 
1174]; Sherman, etc., R. Co. v. Haves, 
25 Tex. Civ. A. 409, 61 SW 550; Hous- 
ton; éte., R. Co: v. Byrd). (Civ. A.) 61 
SW 147; Missouri, etc., R. Co. v. Ma- 
gee, (Civ. A.) 49 SW 156 [aff 92 Tex. 
616, 50 SW 1013]; Allibone v. Texas, 
ete, Rn. Coy, 2. Tex. A. Civ.)Cas. i§ 64. 

i Va.—-White v. Southern R. Co., 151 
Va. 302, 144 SE 424. 


Wis._Kujawa Vs  Chicaeo,.ete.,, i. 
Co., 135 Wis. 562, 116 NW 249; Morey 
v. Lake Superior Terminal, etc., R. 


Co., 125 Wis. 148, 103 NW 271. 

Man.—Pedlar v. Canadian Northern 
R. Co., 15 WestLR 613. 

Ont.—Grifith v. Grand Trunk R. 
Co., 21 OntWR 305, 13 CanRCas 287 
[aft 2 OntWN 1059, 19 OntWR 53 (aff 

2 OntWN 252, 17 OntWR 509) ]. 

[a] ‘where, if signals had been 
given, traveler might have avoided 
danger of injury (1) failure to give 
signals may be considered the proxi- 
mate cause of injury or death. Gulf, 
ete., R. Co. v. Simmons, 153 Miss. 
eat, dat S 144, (2) The rule, has been 
applied where the injured person was 
in an automobile which was blocked 
on a crossing by another car. Gulf, 
etc., R. Co. v. Simmons, 150 Miss. 506, 
117 S 345. 

[b] Where plaintiff is injured in 
jumping from street car to escape 
threatened collision with a railroad 
train, and the railroad company fails 
to ring the bell as the train is ap- 
proaching the crossing as required by 
Sayles Civ. St. Annot. (1897) art 4507, 
such company is not relieved from lia- 
bility because the train is actually 
stopped before collision after causing 
the injury. Galveston, etce., R. Co. v. 
Vollrath, 40 Tex. Civ. A. 46, 89 SW 
279. 
[ce] Effect of fright.—(1) Where 
a miscarriage is caused by fright 
from a passing train, plaintiff can re- 
cover if her fright ought to have been 
foreseen as a natural and probable 
consequence of the failure to give sig- 
nals, although the consequent mis- 
carriage could not have been foreseen, 
as fright naturally tends to produce 
a miscarriage. St. Louis Southwest- 
ern \R. Co. ‘v. Mitchell, 25 Tex. Civ. 
A. 197, 60 SW 891. (2) ‘Where, by rea- 
son by a train’s approach at an unlaw- 
ful speed and without warning, a 
traveler who had approached within 
two or three feet of the track became 
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mal.44 


overcome with fear, producing uncon- 
sciousness and loss of control over 
his actions, which caused him to fall 
forward and partly on the track where 
the train struck him, the railroad 
company’s negligence was the proxi- 

mate cause of the injury. Morey v. 

Lake Superior Terminal, ete., R. Co., 

125 Wis. 148, 103 NW 271. 

35. Chesapeake, etc., R. Co. v. Bor- 
en, 202 Ky. 348, 259 SW 711; Ander- 
son v. Rex, 20 Can. Exch. 22, 56 
DomLR 270. 

36. Anderson v. Rex, supra. 

37. Cross references: 

Concurrent and independent causes 
see supra § 1849. 

Fright and unmanageableness of ani- 
mal in respect of speed of train see 
infra § 1854. 

Liability of railroad company in re- 
spect of rate of speed and control 
of trains at crossings in general 
see Supra §§ 1827-1838. 

38. See supra §§ 1848, 1849. 

39. Colo.—Nichols v. Chicago, ete., 
R. Co., 44 Colo. 501, 98 P 808. 

Del. Knopf Ve Philadelphia, 
R. Coy, 18 Deli 392, 46 Ao Taz. 

Fla.—Seaboard Air Line R. Co. v. 
Tomberlin, 70 Fla. 435, 70 S 487. 

Ga. i Feo. 
v. Williams,.93 Ga. 253, 18 SE 825. 

Ill.—Latham vy. Cleveland, Glew. 
Cos MTOM AR 24s 

Ind.—Baltimore, ete., R. Co. v. Mus- 
grave, 24 Ind. A. 295,55 NE 496; Lake 
Hrie, etc., R. Co. v. Mikesell, 23 Ind. 
A. 395, 55 NE 488. 

Kan.—Williams v. Iola Elec. R, Co., 
102 Kan. 268, 170 P 397; Chicago, etce., 
Bago v. Kennedy, 2 Kan, A. 693, 48 Pp 

Ky.—Illinois Cent. R. Co. v. Dupree, 

1388 Ky. 459, 128 SW 334, 34 LRANS 

645; Pedigo. v. Louisville, ete., R. Co., 

68 SW 462. 24 KyL 338. 

Mich,—Stahl v. Lake Shore, ete., R. 
Co., 117 Mich. 273, 75 NW 629. 

Miss.—Illinois Cent. R. Co. v. Wat- 
son, 39 S 69. 

Mo. —Kelley v. Hannibal, ete, R. 
Cos, 7b Mogekess 

N. Y.—Wilds.v. Hudson River R. 
Co., 24 N. .Y. 430, 28 HowPr 492 (per 
Gould, J.). 

N. C.—Wdwards v. Atlantie Coast 
Line R. Co., 129 N.C. 78. 39 SH 730. 

Oh. —Cinéinnati, Stes, (Col Valu 
phy, 18 Oh. Cir. Ct. 298, LO. .Ohs Cin: 
Dec. 195. 

Or.—Kunz v. Oregon R. Co., 51 Or. 
190 O3e AIO ae 504, 


ete., 


Va.—Southern.R. Co. v. Hans- 
brough, 107 Va. 733, 60 SE 58. 
Wis.—Walters v. Chicago, 


ete, RR. 
Co., 104 Wis. 251, 80 NW 451. 

See Del Buono y. Illinois Cent. R. 
Co., 12 La. A. 35, 124 S 694 (where 
judgment for defendant railroad com- 
pany was affirmed in a case in which 
the negligence charged was the op- 
eration at such a rate of speed that 
the train could not be stopped within 
the distance illuminated by the head- 
light); State v. Maine Cent. R. Co., 
77 Me, 538, 1 A 673 (like rule applied 
in a suit for a penalty). 

40. Evansville, ete, R. Co. v. 


contribute to the injury. 
to equip a train with proper appliances for stopping 
or checking speed is not the proximate cause of the 
injury, liability of the railroad company cannot be 
based on its failure so to equip.*? 
hand, wrongfully running a train at a rate of speed 
in violation of a statute or ordinance, or at a rate 
otherwise excessive, imposes liability on the rail- 
road company for resultant injuries where such speed 
is the proximate cause of the injury and the other 

_ elements of liability are present.*? 
[§ 1854] e. Fright or Unmanageableness of Ani- 
In accordance with general rules and sub- 
ject to applicable qualifications and limitations,*® 
a railroad company is not liable for injuries result- 


[§§ 1852-1854 


Likewise, where a failure 


On the other 


Welch, 25 Ind. A. 308, 58 NE 88. 

[a] Thus negligently running ata 
high and dangerous rate of speed 
whereby one person is struck and 
hurled against another and injures 
him is not the proximate cause of the 
latter’s injury. Evansville, etc., R. 
Co. v. Welch, 25 Ind. A. 308, 58 NE 88. 

41. Whiton v. Chicago, ete, R. Cox, 
29 EH. Cas. Non 159s 12 Biss! "282 [aff 
13 Wall. 270, 20 L. ed. 571]; Vogt v. 
Southern R. Co.,.161 Ky. 365, 170 SW 
975; Louisville, etc., R. Co. v. Jones, 
134 Miss. 53, 98 S 230; Jorgenson v. 
Chicago, ete., R. Co., 153 Wis. 108, 
140 NW 1088. 

[a] Thus (1) unlawful speed was 
not the proximate cause of an injury 
where the train had passed and plain- 
tiff was struck by a train on an ad- 
joining track. Whiton v. Chicago, 
etc’ Re Co 29 Gace Now Liao ta 2 
Biss. 282 [aff 13 Wall. 270, 20 L. ed. 
571]. (2) The operation of a train 
at an excessive rate of speed was not 
the proximate cause of an injury to 
plaintiff's eye from a cinder from the 
locomotive, in view of undisputed evi- 
‘dence that the locomotive threw few- 
er and smaller cinders while traveling 
ata fast rate of speed than when trav- 
eling at a slower rate of speed. Lou- 
isville, etc., R. Co. v. Jones, 184 Miss. 
53, 98 ’S 23 

42. Nashville, ete., R. Co. v. My- 
rick, 16 Ala. A. 308, 77 S 458. 

[a] Where engineer made no ef- 
fort to stop, defective equipment was 
not the proximate cause. Nashville, 
ett, R., Cos v. Myrick, 16 Ala. A‘)/303, 
T7-S 458. 

43. Fla.—Director Gen. of Rail- 
roads v. Into, 83 Fla. 377, 91 S 269. 

T1l.— Chicago, ete., R. Co. v. Mochell, 
193 Ill. 208, 61 NH 1028, 86 AmSR 
3818 [aff 96 Ill. A. 178]; Goldsmith v. 
Chicago,ete;, IRI CoemLl6 a PAtEssion, 
sae dO etc., R. Co. v. Jamieson, 112 

Ind.— Wabash R. Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 383; 
Smith v. Michigan Cent. R. Co., 35 Ind. 
A. 188, 73 NE 928. 

Ky.—Chesapeake, etce., R. Co. v. 
Boren, 202 Ky. 348. 259 SW 711. 

Miss.—lIllinois Cent. R. Co. v. Han- 
dy, 108 Miss. 421, 66 S 783; Illinois 
Cent. R. Co. v. Watson; 39 S 69. 

Mo.—Duffy v. Missouri Pac. R. Co., 
19 Mo. A. 380. 

N. C.—-Edwards v. Atlantic Coast 
Line, R. Co., 129 N. C. 78, 39 SE 730. 

Tenn. DT nieve ete., Re Oureve 
Martin, 113 Tenn. 266, 87 SW 418. 

Va. — Chesapeake, ete., TRUE Grays AGS 
Meyer, 150 Va. 656, 143 SE 478; Mor- 
gan v. Atlantic Coast Line R. Co., 136 
Va. 394, 118 SE 233. 

Wis.-—Jorgenson v. Chicago, ete., 
R. Co., 153 Wis. 108, 140 NW 1088; 
Winstanley v. Chicago, etc., R. Co., 
72 Wis. 375, 39 NW 856. 

Can.—Harris v. Rex, 9 Can. Exch. 
206, 24 CanLTOccNotes 388. 

44, Liability of railroad company 
for injuries at crossings resulting 
from fright or unmanageableness of 
animal in general see supra §§ 1454- 
1728, 1841-1845. 

45. See supra §§ 1848, 1849. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


VU 


§ 1854] 


ing fromthe fright or unmanageableness of an animal 
where such fright or unmanageableness is not the 
proximate result of any wrongful act or omission on 
its part and the company is not otherwise chargeable 
with any wrongful act or omission,*® as, for example, 
where its negligence is only the remote cause of the 
fright or unmanageableness,*’ or where there is no 
causal connection between the negligence for which 
a recovery is sought and such fright or unmanageable- 
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ness.48 Where the fright is caused by an operation 
46. U.S.—Hunt v. Southern R. Co.,] Thompson vy. New York Cent., etc., 
236 Fed. 157. Co.,-164' App. Div. 117, 149 NYS 


Ala.—Wilson v. Louisville, ete., R. 
Co., 146 Ala. 285, 40 S 941, 8 LRANS 
587; Stanton v. Louisville, ete. R. 
Go., 91 Ala. 382, 8 S 798. 

Ark.—St. Louis, ete., R. Co. v. Rob- 
erts, 56 Ark. 387, 19 SW 1055. 

Del.—McCoy v. Philadelphia, 
R..Co., 10 Del. 599. 

Ind.—Cleveland, ete., R. Co. v. Wy- 
ra 114 Ind. 525, 17 NE 118, 5 AmSR 


etc., 


Kan.—Atchison. ete.. R. Co. v. Mor- 
ris. 64 Kan. 411, 67 P 837. 

Ky.—Loutisville, ete., R. Co. v. Onan, 
110 SW 3880, 33 KyL 462. 

La.—Leo v. Texas, ete., R. Co., 110 
La. 213, 34 S 417. 

Mich.—Cavanaugh iv Michigan 
wens R. Co., 175 Mich. 156, 141 NW 

Miss.—Gulf, ete., R. Co. v. Sneed, 
84 Miss. 252, 36 S 261. 

Mo.-—Lane v. Missouri Pac. R. Co., 
132 Mo. 4, 33 SW 645, 1128. 

Nebr.—-Chicago, etc., R. Co. v. Rob- 
erts, 3 Nebr. (Unoff.) 425, 91 NW 707. 

N. Y.—Burns v. Delaware, etc., Co., 
110 App: Div. 592,°96 NYS ‘509. 

Tex.—St. Louis Southwestern R. 
Co. v. Johnson, 38 Tex. Civ. A. 322, 85 
SW 476. 

Va.—Richmond, etc., R. Co. v. Yea- 
mans, 86 Va. 860, 12 SE 946, 90 Va. 
752, 19 SE 787. | 

And see infra text and notes 47, 48. 

[a] Obstruction.—(1) A railroad 
company is not liable for injuries 
from the frightening of a horse by the 
emission of steam from its engine, 
although the engine was and for five 
minutes had been obstructing a cross- 
ing in violation of Comp. L. (1897) § 
6234 (5), unless the injuries were the 
proximate result of such unlawful 
act or of some other wrong done by 
defendant. Hinchman v. Pere Mar- 
quette :R. Co., 136 Mich. 341, 99 NW 
277, 65 LRA 553. (2): It- has been held 
that, where a horse approached a rail- 
road crossing very rapidly and was 
frightened but not delayed by an en- 
gine which was standing some ‘dis- 
tance within the street, and because 
of such fright ran against and in- 
jured a person, the latter’s injury was 
not the proximate result of the rail- 
road company’s negligence in per- 
mitting the engine to stand on the 
erossing in excess of the period speci- 
fied in a regulatory statute. Burns 
v. Delaware, etc., R. Co., 110 App. Div. 
592, 96 NYS 509. (3) Obstruction of 
crossing as: proximate cause in gen- 
eral see supra § 1850. 

[b] Signals.—(1) Where a person 
is injured at a railroad crossing and 
the proximate cause of the injury is 
the backing of his horse onto the 
track, and not the failure of the rail- 
road company to give notice of the 
approach of the train or to keep the 
erossing in reasonable repair, he can- 
not recover because of such failure. 
Louisville, etc., R. Co. v. Onan, 110 
SW 380, 33 KyL 462. (2) Failure to 
give signals as proximate cause in 
general see infra § 1852. 

[ec] Other illustrations.— (1) 
Where a railroad crossing sign was 
rattled by a sudden gust of wind 
when plaintiff was driving over the 
crossing, with resultant frightening 
of his horse, ordinary care would not 
have led the railroad company to ap- 
prehend the result and, therefore, it 
was not liable for the _ injuries. 


611. (2) Where plaintiff who ‘was 
driving a wagon had crossed defend- 
ant’s railroad track where an engine 
was shifting cars, and when the en- 
gine approached:the horse, instead of 
going forward, backed into the train 
and plaintiff was injured, the unusual 
conduct of the horse could not have 
been foreseen and defendant was not 
liable for the injury. Richmond, etc., 
R. Co. v. Yeamans, 86 Va. 860, 12 SE 
946, 90 Va. 752, 19 SH 787% (3) The 
giving away of a box drain across a 
publie road, put in by a railroad com- 
pany, was not the proximate cause, 
where it appears that plaintiff's horse 
shied and he was thrown to the 
ground, sustaining the injury of which 
he complains. Leo v. Texas, etc., R. 
Co., 12) La. 213, 34°58 417. 

[d] End of caboose, at which a 
horse became frightened, not being 
naturally more terrifying than a side 
of the caboose near which such the 
horse stood quietly for over half an 
hour, the negligence of the company 
in leaving the caboose at the crossing 
cannot be said to be the cause of the 
injury. Atchison, etc., R. Co. v. Mor- 
ris, 64 Kan. 411, 67 P 837. 

[e] When intoxication of driver 
rather than the negligence of the com- 
pany. is the cause of the injury, no 
recovery can be had against a rail- 
road. McCoy v. Philadelphia, ete., R. 
Cow 10) Del 599. 

47. Ala.—Stanton  v. 
etc., R. Co., 91 Ala. 382, 8 S 798. 

Tll—Wabash R. Co. v. Coker, 81 
Tll. A. 660. 

Mich.—Stahl v. Lake Shore, etc., R. 
Co., 117 Mich. 273, 75 NW _ 629; Sel- 
leck v. Lake Shore, ete., R. Co., 58 
Mich. 195, 24 NW 1774. 

Pa.—Simmons v. Pennsylvania R. 
Co., 199 Pa. 232, 48 A 1070. 

Tex.—Ft. Worth, etc., R. Co. v. Nee- 


ly, (Tex. Civ. A.) 60 SW 282 [cert 
aes answered 96 Tex. 274, 72 SW 
[a] Obstruction.—(1) Wrongful 


obstruction by a train or cars was not 
the proximate cause although result- 
ing in ‘delay and subsequent frighten- 
ing of a-‘horse by a passing train 
(Stanton v. Louisville, ete., R. Co., 
91 Ala. 382, 8 S 798; Selleck v. Lake 
Shore, ete., R. Co., 58 Mich. 195, 24 
NW 774) (2) or by the noise of an en- 
gine (Wabash R. Co. v. Coker, 81 Ill. 
A. 660). (3) That safety gates at a 
railroad crossing have been down for 
a longer time than allowed by ordi- 
nance is not the proximate cause of 
an injury occasioned by the frighten- 
ing of a horse by the escape of steam 
from an engine, and the blowing of a 
whistle, after the obstruction had de- 
layed crossing. Simmons v. Pennsyl- 
vania R. Co., 199 Pa. 232, 48 A 1070. 

48. Ala.—Wilson v. Louisville, etc., 
R. Co., 146 Ala. 285, 40 S 941, 8 LRANS 
987. 

Del.—Reed v. Queen Anne’s R. Co., 
4 Pennew. 413, 57 A 529. 

Ga.—Georgia Southern, etc., R. Co. 
v. Williams, 98 Ga. 253, 18 SH 825. 

Ind.—Baltimore, etc., R. Co. v. Mus- 
grave, 24 Ind. A. 295, 55 NE 496. 

Iowa.—MecFarland v. Ijlinois Cent. 
R5Co., 93) Towa 076, 9187 NW *9475 
Carrigan v. Minneapolis, ete., R. Co., 
171 Iowa 723, 151 NW 1091; Pratt v. 
Chicago, ete., R. Co., 107 Iowa 287, 77 
NW 1064. 

Ky.—Louisville, ete., R. Co. v. Lew- 


Louisville, 
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or condition in respect of which the company is not 
guilty of any breach of duty, the fright is generally 
regarded as the proximate cause of the resultant 
injury,*® and not such operation or condition.®° 
Where, however, such fright or unmanageableness 
is the proximate result of a wrongful act or omis- 
sion of the railroad company and the other elements 
of lability are present, the company is liable for 
injuries resulting from, such fright or unmanageable- 


is, 212 Ky. 460, 279 SW 657; Vosegt, 
v. Southern R. Co., 161 Ky. 365, 170 
SW 975; Sublett v. Mobile, ete., R. 
Co., 145 Ky. 707, 141 SW 50, 38 LRA 
NS 1153; Conway v. Louisville, ete., 
R.. Co., 135. Ky. 229, 119 SW 206, 122 
SW 136; Louisville, ete., R. Co. v. 
Armstrong, 105 SW 473, 32 KyL 252; 
Pedigo v. Heeiey te ete., KR. Co.,, 68 
SW 462, 24 KyL 338. 

La.—Laborde v. Louisiana R., etc., 
Co., 121 La. 47, 46 S 97. 

Mich.—Murphy v. Michigan Cent. 
R. Co., 107 Mich. 627, 65.,.NW 753; 
Lambeck v. Grand Rapids. ete. R. 
Co., 106 Mich. 512, 64 NW 479. 

Mo.—Killian v. Chicago, etc., R. Co., 
86 Mo, A. 473. 

Okl.—Lusk vy. Pugh, 71 Okl. 182, 159 
P 855. 

Tex.—Houston, ete., R. Co. v. Car- 
ruth, (Civ. A.) 50 SW 1036. See Tex- 
as, ete:, R. Co. vi-Hemphill, 58 “Tex, 
Civ. A. 232, 125 SW 340 (judgment for 
plaintiff, in a case in which the negli- 
gence charged was failure to give sig- 
nals, reversed). 

Wis.—Walters v. Chicago, ete., R. 
Co., 104 Wis. 251, 80 NW 451. 

See Atchison, etc., R. Co. v. Morris, 
64 Kan. 411, 67 P 837 (where the in- 
jury was not justified that a horse 
was frightened by a caboose which 
projected into the crossing). 

fa] Illustrations.—(1) Running at 
an unlawful speed or without signals 
was not the proximate cause of an 
injury, caused by plaintiff's team be- 
coming frightened at the headlight. 
Baltimore, etec., R. Co. v. Musgrave, 24 
Ind. A. 295, 55 NE 496. (2) Failure 
to give signals was not the proximate 
cause. Houston, ete., R. Co. v. Car- 
ruth) (Tex. Civ.-A.) 50°S'W 1036. (-(3) 
Where a horse became frightened by 
defendant's train after crossing the 
track, and ran away and overturned 
the buggy, negligence in failing to 
ring the bell or blow the whistle was 
not the proximate cause of the injury. 
McFarland v. Illinois Cent. R. Co., 193 
Iowa 776, 187 NW 947. (4) Failure 
to give signals was not the proximate 
cause of the injury, where the horse 
took fright at-escaping steam. Killian 
v. Chicago, ete., R. Co., 86 Mo. A. 473. 
(5) Where failure to give signals was 
not the cause of the injured person’s 
driving a horse into close proximity 
to track, such failure was not the 
proximate cause of the injury. Car- 
rigan v. Minneapolis, etc., R. Co., 171 
Iowa 7238, 151 NW 1091. (6) Failure 
to give signals at a public crossing 
is not the proximate cause of the 
fright of plaintiff’s horse after cross- 
ing the track at a private crossing a 
mile ‘distant. Louisville, ete., R. Co. 
v. Survant, 44 SW 88, 19 KyL 1576. 


49. Hunt v. Southern R. Co., 236 
Fed. 157. 
50. Hunt v. Southern R. Co., su- 


pra; Chicago, etc., R. Co. v. Seranton, 
95 Ill. A. 619. . 

[a] Thus, under Rey. St. c 114 § 
77, requiring railroad companies to 
maintain highway crossings so that 
they at all times shall be safe as to 
persons and property, the railroad 
company is not liable for an injury oc- 
casioned by a team taking fright at 
the carcass of an animal that had 
been killed near the crossing about 
two hours before plaintiff was in- 
jured, since the injury is not the 
proximate result of the company’s 
negligence. Chicago, etc., R. Co. v. 
Scranton, 95 Ill. A. 619. 
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ness;°1 such wrongful act or omission,®? and not 
the fright or unmanageableness of the animal,°* is 
in a legal sense the proximate cause of the injury. 
Concurrent and independent causes. 
ance with the general rule,°* the railroad company 
may be liable where its wrongful act or omission caus- 
es the fright or unmanageableness of the animal and 
this concurs with a cause other than the negligence 
of the person sustaining the injury to produce the 
injury complained of,*° as, for example, where such 
concurring cause is one over which the railroad com- 


51. St. Louis, ete., R. Co. v.. Rob- 
erts, 56 Ark. 387, 19 SW 1055; Cleve- 
land, ete.) Ri. 'Co.) ve) Wynant, 134 Ind. 
681, 34 NE 569; Wood v. New York 
Cent., etc. R. Co., 83 App. Div. 604, 
82 NYS 160 [aff 179 N. Y. 557 mem, 
71 NE 1142 mem];  Laible v. New 
York Cent., -ete., R. Co., 13 .App. Div. 
574, 48 NYS 1008 [aff 162 N. Y. 621 
mem, 57 NE 1114 mont; Putman v. 
es York Cent., etc., R. Co., 47 Hun 
(N. Y.) 489. 

[a] Foreseeable consequences of 
obstruction.—Partial obstruction of a 
street in such a way as to frighten 
horses of gentle disposition tends to 
prove negligence, and the railroad 
may be taken as contemplating not 
only that the horses may become 
frightened, but that they may become 
unmanageable and run away. Texas 
Cent. R. Co. v. Randall, 51 Tex. Civ. 
A. 249, 113 SW 180; Ft. Worth, etc., 
R. Co. v. Morris, 45 Tex. Civ. A. 596, 


101 SW 1038. An'‘d see infra text and 
notes 52, 53. 
52. Ala.—Central of Georgia R. Co. 


v. Fuller, 164 Ala. 196, 51 S 309. 

Ark.—Louisiana, etc., RiiConvooNix, 
94 Ark. 270, 126 SW 1076. 

Ga.—-Harris v. Atlantic Coast Line 
R. Co.; 25. Ga. \A. 835, 104 SE 924; 
Southern R. Co. v. Tankersley, 3 Ga. 
A. ae 60 SE 297. 

Ind.—Cleveland, etc., R. Co. v. Wy- 

nant, 134 Ind. 681, 34 NE 569. 

Kan. —Atchison, etce., R. Co. v..Wil- 
kie, 77 Kan. 791, 50 P 775, 127 AmSR 
464, 11 LRANS 963, 15 AnnCas 731. 

Ky.—Chesapeake, ete, R. Co. v. 
Young, 146 Ky. 317, 142 SW 709. 

Miss.—Louisville, etce., R. Co. v. 
Crominarity, 86 Miss. 464, 38 S 633. 

Mo.-—Mitchell v. St. Louis, etce., R. 

oor 122 Mo. A. 50, 97 SW_552. 
J.—Keough v. New cae Cent. 
R. os, S24N ep ja, 629087 AN'989 
Y.—Schemerhorn v. New York 
ce CLG. ws COG SON ADD. DIVA dls ido 
NYS 979; Putman v. New York Cent., 
etc., R. Co., 47 Hun. 439. 

N. C.—Paul v. Atlantic Coast Line 

R. Co., 170. N. C. 230,'87 SH 66, LRA 


1916B 1079. 
S. C.—Settlemeyer v. Southern R. 
C. 147, 74 SE 


Se Div.; 91.8: 

Tenn.—Beopple v. Illinois Cent. R. 
Co., 104 Tenn. 420, 58 SW 2381. 

‘Tex.—Quanah, etc., R. Co. v. Good- 
win, (Civ. A.) 177 SW 545; ee) ny 
Cte... Co. V. .Davis,.528 Tex. Civ. 
547, 116 SW 423; Sherman, etc., R. co. 
Vv. aves, 25 Tex. Civ. A. 409, "61 SW 
550; Belt v. San Antonio, etc., R. Co., 
(Civ. A.) 37 SW 362; Texas, etc., R. 
Co. vy. Anderson, 2 Tex. A. Civ. Cas. § 
203; Allibone v. Texas, etc., R. Co., 
2 Tex. A. Civ. Cas. § 64. 

Wis.—Fay v. Minneapolis, ete., R. 
Co., 131 Wis. 689, 111 NW 683. 

[a] Obstruction.—(1) The wrong- 
ful blocking of a crossing with re- 
sultant delay and subsequent fright- 
ening of a horse may be the proximate 
cause of the injury sustained. Laible 
v. New York Cent., etc., R. Co., 13 App. 
Div. 574, 43 NYS 1003 [aff 162 N. Y. 
621 mem, 57 NE 1114 mem]; Paul v. 
Atlantic ‘Coast Line R: (Co; 170 N.C, 
230, 87 SE 66, LRA1916B 1079. (2) 
Obstruction of crossing as wee 
cause in general see supra § 1 

[b] Signals.—(1) Failure te ‘give 
signals where the driver would not 
have come close to the crossing or 


“Wis. 562, 116 NW 249. 
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In accord- 


have attempted to cross if signals had 
been given may be the proximate 
cause of the injury sustained. South- 
ern R. Co. v. Crawford, 164 Ala. 178, 
51 S 340; Louisiana, etc., R. Co, v. 
Nix, 94 Ark. 270, 126 ' SW 1076; Cleve- 
land, etc.; “R. Co. v. Carey, 33 Ind. A. 
275, 71 NE 244; Illinois Cent. R. Co. 
v. Mizell, 100 Ky. 235, 38 SW 5, 18 
KyL 738° Skipwith v. Mobile, etc., R. 
Co., 95 Miss. 50, 48 S 964; Louisville, 
Cte yey Con IN. Crominarity, 86 Miss. 
464, 38 S 633; Mitchell v. ’St. Louis, 
ete., Jae KOKO EA 122 Mo. A. 50, 97 SW 552; 
peg a v. New Jersey Cent. R. Co., 

2N. J: L. 529, 81 A 989; Walling v. 
Nee Jersey Cent. Rs Co., SZ eo Netiweanlas 
506, 81 A 987; Cosgrove v. New York 
Cents ete. R. Cos stn: Y.088; 4. Amr 
355; Schermerhorn y. New York Cent., 
ete.,, R..Co., 83 App. Div. 217; 53: NYS 
219; Missouri, etc., R. Co. v. Magee, 
(Civ. A.). 49 SW 156 [aff 92 Tex. 616, 
50 SW 1013]; Michaels v. Chicago, 
etc., R. Co., 146 Wis. 466, 131 NW 892; 
Kujawa v. Chicago, etc., ECO, 135 
But see Bar- 
ringer v. New York Cent., etc., R. Co., 
18 Hun (N. Y.) 398 (order denying de- 
fen'dant’s motion for new trial re- 
versed); Cosgrove v. New York Cent., 
etc... RR: Co., 13-Hun~(N. ‘Y.)° 329 (judg- 
ment for plaintiff reversed). (2) A 
like rule has been applied where it ap- 
peared that if the signals had been 
given, the driver might have had the 
animal under control when it became 
frightened by the sudden appearance 
of the train. Carter v. Wabash R. Co., 
193 Mo. A. 223,182 SW 1061. (3) Fail- 
ure to give signal as proximate cause 
in general see infra § 1852. 

[c] Other illustrations.—(1) Mov- 
ing engines without giving warning. 
Atchison, etce., . Co. v. Wilkie, 77 
Kane 7791) 905 P3775, Mie LRAN S963. 
(2) Piling dirt in the highway from a 
ditch which was being dug on defend- 
ants’ right of way, whereby, plaintiff's 
horse becoming frightened, he was 
unable to get across in time to avoid 
an approaching train. Parks  v. 
ronenenn Ri Co. 424 NicCxL36) $2.SH 


53. Harris v. Atlantic Coast Line 
R.,Co., 25 Ga. A. 835, 104 SE 924; 
Southern R. Co. v. Tankersley, 3 Ga. 
A. 548, 60 SEH 297; Chesapeake, etc., 
R. Co. v. Young, 146 Ky. 317, 142 SW 
70; Michaels v. Chicago, etc., R. Co., 
146 Wis. 466, 131 NW 892. 


54 See supra § 1849. 
55. See cases infra this note. 
[a] Illustrations.—(1) Where a 


railroad company blocked a crossing 
longer than allowed by ordinance, and 
plaintiff, driving near the train to 
pass around it, was injured when his 
mule was scared by the escape of 
steam, the negligence of the compa- 
ny in blocking. the street was the 
proximate cause, although the escape 
of steam was innocent. Paul v. At- 
lantic Coast Line R. Co., 170 N. C. 230, 
87 SE 66, LRA1916B 1079. (2) Where 
foul odors of wild animals in a car 
on a crossing was the proximate cause 
of the fright of a horse, the liability 
of the railroad company was recog- 
nized although there . was another 
proximate cause, as to which the 
railroad company was not chargeable 
with a breach of duty. Settlemeyer 
v. Southern R. Co.-Carolina Div., 91 
S. C. 147, 74 S18) 187. (3) Where hors- 
es were frightened both by a car 


pany has no control.°® 


‘[§ 1854 


In some eases, how- 


standing on the crossing and by a 
noise at the car, for which neither 
plaintiff nor defendant was responsi- 
ble defendant was liable. Cleveland, 
etc., Riv Co. vi Wynant,. 134° Ind: 681, 
34 NE 569. : 

56. Central of Georgia R. Co. v. 
Fuller, 164 Ala. 196, 51 S 309; Louisi- 
ana, etec., R. Co. v. Nix, 94 Ark. 270, 
126 SW 1076; Putman v. New York 
Cent., etc., R. Co., 47 Hun (N. Y.) 439, 
14 NYSt 329; Quanah, etc., R. Co. v. 
Goodwin, (Tex. Civ. A.) 177 SW 545. 

[a] MTllustrations.—(1) Where 
plaintiff was injured when his horse 
became frightened at steel rails which 
defendant railroad piled in or near a 
crossing, the fact that the old wagon 
gear into which the horse backed had 
been placed there by another did not 
excuse the railway. Quanah, etc., R. 
Co. v. Goodwin, (Tex. Civ..A.) 177 SW 
545. (2) Where negligence of defend- 
ant in lowering a gate caused the gate 
to strike plaintiff’s horse and fright- 
ened him so that he ran away and a 
rein broke, and plaintiff was thrown 
out of the wagon and injured, the jury 
might find that the frightening of the 
horse and not the breaking of the rein 
was the proximate cause of the injury. 
Putman v. New York Cent., ete., R: 
Co., 47 Hun (N. Y.) 439, 14 NYSt 329. 
(3) In such case, where the accident 
would not have happened but for the 
frightening of the ‘horse, defendant 
was liable, although the bad condition 
of plaintiff's harness promoted the 


injury, unless it amounted to negli- 
gence. Putman v. New York Cent., 
etc., Co., supra. (4) Where a 


horse was frightened by the operation 
of a train at a crossing, and ran into 
a telegraph pole, causing personal 
injuries to plaintiff, the fright was 
the proximate cause, concurrent with 
that afforded by the neglect to keep 
the street free of obstruction. Cen- 
tral of Georgia R. Co. v. Fuller, 164 
Ala, 196, 51 S 309. (5) Where a per- 
son approaching a railroad crossing 
with a team would have crossed in 
safety if the team had not become 
frightened at an approaching engine 
and cars, caused by failure of those 
in charge to give the statutory sig- 
nals resulting in plaintiff’s attempt to 
cross, the fact that injury to plaintiff 
from being thrown from the wagon 
upon the team running away would 
not have occurred but for a ditch in 
the road crossing, for which the rail- 
road company was not responsible, 
did not absolve the railroad company 
from liability. Louisiana, ete., R. Co. 
v. Nix, 94 Ark. 270, 126 SW 1076. 

57. Phillips v. Pryor, (Mo. A.) 190 
SW 1027; Chicago, etc., R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P 349; Missouri, 
etc., En OO... Vy Gillenwater, (Tex. Civ. 
A.) 146 SW 589; Bird. v. Canadian Pac. 
R. Co., 1 Sask. aby 266, 7 WestLR 868. 

[a] Defect in Re hae ‘has been re- 
garded as the proximate cause in such 
case where the animal shied or ran 
away. Chicago, etc., R. Co. v. Taylor, 
79 Okl. 142, 192 P 349; Missouri, etc., 
R. Co. v. Gillenwater, (Tex. Civ. A.) 
146 SW 589; Bird v. Canadian Pac. 
R. Co., 1 Sask. L. 266, 7 WestLR 868. 

58. Murphy v. Michigan Cent. R. 
Co., 107 Mich. 627, 65 NW 753; Lam- 
beck v. Grand Rapids, etc., R. Co., 106 
Mich. 512, 64 NW 479. See Cavanaugh 
Vv. Michigan Cent. R. Co., 175 Mich. 
156, 141 NW 5389 (fright of the horse 
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So, also, the liability of the 
railroad company may, according to some cases, be 
based on its wrongful act or omission which coneurs 
with the fright or unmanageableness of the horse 
to produce the injury complained of, although no 
wrongful act or omission on its part caused such 
fright or unmanageableness.°* 
ever, the fright or unmanageableness of the animal, 
which was not caused by any act or omission of the 
railroad company, has been regarded as the proxi- 
mate cause of the injury®*® or an independent inter- 


M 
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§§ 1854-1855] 


vening agency,°® so that the railroad company was 
not liable notwithstanding its wrongful act or omis- 
sion to some extent contributed to, or was involved 
In any event, if the railroad com- 
pany is not chargeable with a breach of duty im 
respect of a condition at the crossing which to some 
extent contributes to the injury, such condition may 
not be regarded as the proximate cause.°° 

[§ 1855] L. Contributory Negligence**!—1. Care 


in, the accident. 


and not the speed of the train was 
the proximate cause of the injury). 

[a] ObstructionWhere a horse 
became frightened while being driv- 
en along a street and ran away and 
collided with a ear standing on the 
street, such fright was the proximate 
cause of the injuries resulting to the 
driver from such collision. Lambeck 
v. Grand Rapids, ete., R. Co., 106 Mich. 
512, 64 NW 479. 

59. Hunt v. Southern R. Co., 236 
Fed. 157. 

[a] Horse backing into unprotect- 
ed opening along embankment.— 
Where a horse, taking fright on a 
bridge over railroad tracks, backed 
for a long distance and then backed 
the vehicle over the embankment, the 
backing of the horse from a place 
where there were barriers to a place 
where there was none constituted an 
intervening agency, freeing the rail- 
road company from liability for fail- 
ure to erect proper barriers. Hunt v. 
Southern R. Co., 236 Fed. 157. 

60.. Myers v. Chicago, etc., R. Co., 
101 Fed. 915. 

[a] Llustration.— Where plaintiff 
was thrown from a wagon and injured 
when such wagon drawn by a runa- 
way horse came in contact with a 
ridge of earth on the side of: tracks, 
such ridge could not be regarded as 
the proximate cause of the injury, 
where it appeared that the railroad 
company was chargeable with no 
breach of duty in permitting the ridge 
to exist. Myers v. Chicago, etc, R. 
Co., 101 Fed. 915: 

61. Imputed negligence generally 
see Negligence §§ 573-594. 

Injury avoidable notwithstanding 
negligence of person injured see in- 
fra §§ 1945-1948. 

62. Duty to stop, look, and listen 
see infra §§ 1879-1904. 

63. See Negligence § 504. 

64. U. S.—Delaware, etc., Co. v. 
Nahas, 14 F. (2d) 56; Allnutt v. Mis- 
souri Pac. R. Co., 8 F. (2d) 604; Hmens 
v. Lehigh Valley R. Co., 223 Fed, 810; 
Morris v. Chicago, etc., R. Co., 26 Fed. 
2 


2. 

Ark.—Kansas City Southern R. Co. 
v. Drew, 103 Ark. 374, 147 SW 50; 
Curtis v. St. Louis, etc., Fe eO:, 96 
Ark. 394, 181 SW 947, 34 LRANS 466, 
AnnCas1912B 685; St. Louis, etce., R. 
Co. v. Carr, 94 Ark. 246, 126 SW 850. 

Cal.—New York Lubricating Oil Co. 
v. United _R., Co.,,191.Cal..96, 215 P 
72; Hearne vy. Southern Pac. R. Co.,, 
50 Cal. 482. 

Golo,— Colorado; - etc,,ceRy Co. ov. 
Chiles, 50 Colo. 191, 114° P 661; Nich- 
ols v. Chicago, etc., RaaCo;; 44 Colo. 
501, 98 P 808; Great Western R. Co. 
Vi, Drorbaugh, 24 ‘Colo. A. 188, 1381 P 
168. 

Conn.—Norris v. New York, etc., R. 
Co., 78 Conn. 314, 61 A 1075. 

Del.—Trimble vy. Philadelphia, etc., 
R. Co., 27 Del. 519, 89 A 370; Philadel- 
phia, ete., RoiCosm Buchanan, 25 Del. 
202, 78 Kn 776; Reed v. Queen Anne’s 
15% Co., 20 Del. 413, 57 A 529; Knopf v. 
Philadelphia, ete., EVeOS; 18 Del. 392, 
46 A 747. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95; Atlan- 
tic Coast Line R. Co. v. Weir, 63 Fla. 
69, 58 S 641, 41 LRANS 307, AnnCas 
1914A 126. 

Ga.—Broyles v. Prisock, 97 Ga. 643, 
25 SE 389; Western Union Tel. Co. v. 
Spencer, 24 Ga. A. 471, 101 SE 198. 

Ida.—Graves Vv. Northern Pac, R. 
Co., 30 Ida. 542, 166 P 571. 
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Rules. 


Tll.—Newell y. Cleveland, R. 
Co., 261 Ill, 505, 104 NE 223 {rev 179 
DH AS74970) 2 Chicago, etc mh. (Co. rv. 
Hatch, 79 Tl. ToT Chicago, etc., Rr. Go. 
Vv. Bell, 70 Ill. 102; Chicago, ete., Ry 
Co-"v: Sack, 136 Ill. A. 425; Chicago, 
ete., R. Co. v. Sack; 129 Ill. A. 58; Bal- 
timore, ete., R. Co. vy. Ayers, 119 ati lord 
108; Wabash R. Co. yv. Jenkins, 84 Ill. 
A. 511; Chicago, etc., R. Co. v. Pear- 
son, 82 Ill. A. 605 [aff 184 Ill. 386, 56 
NE 633]; Chicago, etc., R: Co. v. Bar- 
nett, 56 Ill. A. 384. See Brand v. Os- 
borne, 184 Ill. A, 11. 

Ind.—Central Indiana R. Co. v. 
Wishard, 186 Ind. 262, 114 NE 970 
[transf (A.) 108 NE 35]; Central In- 
diana R. Co. v. Wishard, 104 NE 593; 
Cleveland, ete., R. Co. Miller, 149 Ind. 
490, 49 NE 445; Lake Erie, etc., R. Co. 
v. Howarth, 73 Ind. A. 454, 124 NE 
687, 127 NE 804; Ackerman vy. Pere 
Marquette’R. Co., 58 Ind. A. 212, 108 
NE 144; Virgin v. Lake Erie, etc., R. 

o., 55 Ind. A. 216, 101 NE 500; Chi- 
cago, ete, R. Co. vy. Daun; 53 Ind, Ax 
699, 101 NE 734; Chicago, ete., R. 
Co; N. Daun, 53) Ind... Ay 382-101) Ni 
731; Cleveland, etc., R. Co. v. Nichols, 
52 Ind. A. 349, 99 NE 497; Cleveland, 
ete., R. Co. v. Clark, 51 Ind. A: 392, 97 
NE 822; Toledo, etc., R. Co. v. Lander, 
48 Ind. A. 56, 95 NE 319; Indiana 
Union Tract. Co. v.. Myers, 47 Ind. 
A. 646, 93 NE &88; Seybold v. Terre 
Haute, ete., R. Co., 18 Ind. A. 367, 46 
NE 1054. 

lowa.—Emerick v. Chicago Great 
Western R. Co., 199 Iowa 464, 202 
NW 113; Hawkins v. Interurban R. 
Co., 184 Iowa 232, 168 NW 234; Buss- 
ler v. Chicago, etc., R. Co., 165 Iowa 
361, 145 NW 533; Davitt v. Chicago 
Great Western R. Co., 164 Iowa 216, 
145 NW 4838; Defrieze v. Illinois Cent. 
R. Co., 94 NW 505; Lorenz v. Burling- 
ton, etc., R. Co., 115’ Iowa 377, 88 NW 
835, 56 LRA 752. 

Kan,—Grisham v. Union Tract. Cos 
104 Kan. 112, 181. P 119;> Chicago, etc., 
RonGo.e V. Fisher, 49 Kan. 460, 30 P 
462; Wichita, etc., R. Co. v. Davis, 37 
Kan. 743, 16 P 78, 1 AmSR 275. 

Ky.—Louisville, etc., R. Co. v. Cur- 
tis; 233 Ky. 276, 25° SW (2d) 398; 
Louisville, ete., R. Co. v. Hurst, 220 
Ky. 402, 295 SW 458; Kentucky Tract., 
etc., Co. v. Brawner, 208 Ky. 310, 270 
SW 825; Chesapeake, etc., R. Co. v. 
Young, 146 Ky. 317, 142 SW 709; 
Southern R. Co. v. Winchester, 105 
SW 167, 32 KyL 19; Louisville, etce., 
Heol Ve, Lay lor, 104 SW id Oe 31 KyL 
1142 Vouisville. eteie dR... Cow Ave 
Ueltschi, 97 SW 14, 29 ‘KyL 1136. 

La.—Blackwell v. St. Louis, ete., 
RAG Co.g 474.18, ANN. 26 85.65 0 818, 49 
AmSR 371; White v. Vicksburg, ete., 
R. Co., 42 La. Ann. 990, 8 S 475. 

Mass. —Fitzhugh v. Boston, ete, R. 
Co., 195 Mass. 202, 80 NE 792. 

Mich. —Pamburn v. Michigan Cent. 
R. Co., 228 Mich. 472, 200 NW 111. 

Minn.—Olin v. Minnesota lear 
R. Co., 164 Minn. 512, 205 NW 440. 

Miss.—Columbus, etc., R. Co. v. Lee, 
149 Miss. 548, 115 S 782. 

Mo.—State v. Bland, 237 SW_1018 
re aera sub nom. Sandry v. Hines, 

A.) 226 SW 646]; Laun v. St. Louis, 
se R. Co,, 216 Mo. 563, 116 SW 553; 
Baker v. Kansas City, etc., RaCos 147 
Mo. 140, 48 SW 8388; Basley v. Mis- 
souri Pac. R. Co.; 113 Mo. 236, 20 SW 
10733. Purdom v. ‘Missouri Pac. R. Co., 
(A.) "975 SW 355. 

Mont.—Rau v. Missouri Pac. R. Co., 
289 P 580; Roberts v. Chicago, etc., R. 


etc., 
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Required To Avoid Injury in General®2—a. General 
In accordance with the general rules,°* a 
person approaching or going upon a railroad ¢ross- 
ing is under a duty to use ordinary care under ex- 
isting circumstances to protect himself against in- 
jury, and if his failure to do so, coneurring and 
cooperating with the actionable negligence of defend- 
ant, contributes to his injury as a proximate cause, 
he is guilty of contributory negligence.*+ 


Co. 67 Mont, 472, 216 PB 332%. | Nore 
mandin v. Payne, 65 Mont. 543, 212 P 
285; George v. Northern Pac. R. Co., 
59 Mont. 162, 196 P 869. 

Nebr.—Morris v. Chicago, ete. R. 
Co., 101 Nebr. 479, 168 NW. 1799; 
Omaha, etc., R. Co. v. Talbot, 48 Nebr. 
627, een NW 599. 

. H.—Collins v. Hustis, TON ee Ets 
446, 111, A. 286. 

J.—Passman y. West Jersey, etc., 

R. Pane 68 N. J. L. 719, 54 A809, 
AmSR 573, 61 LRA 609; Swanson v. 
New Jersey Cent. R. Co., 63 N. J. L. 
605, 44 A 852; Runyon y. Cent. R. Co., 
25 N. J. L. 566; New Jersey Cent. R. 
Co. v. Moore, 24 N. J. L. 824. 

N. Y.—Schrader v. New York, etc., 
R.)-Coi;.. 254, Nini. 448, 72) INTs 
Avery v. New York, etc., R. Co., 205 
N. Y. 502, 99 NE 86, 42 LRANS 158; 
Harrison v. New York Cent., etc., R. 
Co., 195 N. Y. 86, 87 NE 802; Wiwi- 
rowski v. Lake Shore, etc., R. Co., 124 
N. Y. 420, 26 NE 1028; Wendell v. 
New York Cent., etc., R. Co., 91 N. Y. 
420 [rev 14 NYWklyDig 406]; Gorton 
v. Hrie R. Co, 45 N. Y. 660; Johnson v. 
Hudson River R. Co., 20 N. Y. 65, -75 
AmD 375 [aff 13 N. Y. Super. 633]; 
Gorr v. Erie R. Co., 211 App. Div. 817, 
206 NYS 461 [aff 240 N. Y. 625 mem, 
148 NE 733 mem]; Biggers v. New 
York, .etes; ‘Ry Cor, 157, .App. Div. 1245; 
141 NYS 827; Burke v. New York 
Cent. R.-Co., 73 Hun 32, 25 NYS 10095 
Johnson v. Hudson River R. Co., 13 N. 
Y. Super. 633 [aff 20 N. Y. 65, 75 AmD 
375]; Beisegel v. New York Cent. R: 
Co.,.14 AbbPrNS 29. 

N. C.—Franklin v. Linville River R. 
Co. j1920N5 Cy 717; 135 «SH i8iti4-¥ Soime= 
son v. Seaboard Air Line R. Co., 163 
N. C. 431, 79 SE 690; AnnCas1915A 
598: Coleman vy. Atlantic Coast Line 
R. Co. 153 N: C. 322, 69 SE 251. 

N. D.—Cain v. Northern Pac. R. Cas 
28 N. D. 471, 149 NW 678. 

Oh, —Taylor v. Ohio Electrie R. Co., 
29 O. Cc. A. 401; Watson v. Erie R. 
Co., 10 OhS&CP 454, 8 OhNP 18: De- 
vore'v. P., etc., R. Co., 9 OhNPNS 401. 

Ok1.—Clements Vv. Atchison, ete,, R. 
Co., 124 Okl, 13, 253 P 496. 

Or.—Morser Vv. Southern Pac), Cog 
124 Or..384, 262: P5262. 

Pa.—Baker v. Pennsylvania Racca 
182 Pa. 336, 37 A 933; Pennsylvania 
ReCo,. ve Goodman, 62 Pa. 329. 

s. Ga asipten v. Northeast R. Co., 


bas. Kes 
S. D.—McFarland vy. Chicago, ete., 
BeCos,, 515S8)Ds 85s 215 NW 493. 
Tenn.—Hurt v. Yazoo, ete;) Re Gos 
140 Tenn. 623, 205 SW 437. 
Tex.—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex, 411, 108 SW 813 
[rev (Civ. A.) 105 SW 519]; Galves- 
ton, etc., R. Co. v. Matula, 79 Tex. 577, 
15 Sw 573, 19 SW 376; International, 
etc., R. Co. v. Dyer, 16 Tex. 156, 13 
SW 377; Missouri Pac. R. Co. v. Lee, 70 
Tex. 496, 7 SW 857; Galveston, ete., 
R. Cow. Duty, (Commn. A.) 277 SW 
1057 [aff (Civ. A.) 267 SW 744]; Gulf, 
etc., R. Co. v. Gaddis, (Commn. A.) 
208 SW 895 [rev (Civ. A.) 166 SW 
124]; Texas, ete, . Co. v. Adams, 
(Civ. A.) 27. SW (2d): 331; St. Louis 
Southwestern R. Co. v. Simpson, (Gin. 
A.) 279 SW 293; Missouri, etc., R. Co. 
v. Oslin, 26 Tex. Civ. A. 370, 63 SW 
1039; Gulf, ete., R. Co. v. Marchand, 
24 Tex. Civ. A. 47, 57 SW 860; Gulf, 
ete, R. Co. v., Shieder, (Civ. A.) 26 
SW 509; Texas, ete., R. Co. v. Ander- 
son, 2 Tex. A. Civ. Cas. § 203. 
Utah.—Lawrence v. Denver, etc., R. 
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280 [52 C.J.] : 


Degree of care.°® 


like circumstanees.®? 


€o., 52 Utah 414, 174. P 817. 

Vt.—Gallagher v. Montpelier, etc., 
Bers 100 Vt. 209, 137 A 207, 52 ALR 
744, 

Va.—Payne v. Brown, 133 Va. 222, 
112 SE 833; Kimball v. Friend, 95 Va. 
125, 27 SE 901. 

Wash.—Nicol v. Oregon-Washing- 
ton R., etc., Co., 71 Wash. 409, 128 P 
628, 48 LRANS 174. 

W. Va.—Morris v. Baltimore, etc., 
Re Co. 107 W., Va. 181, 147 SH547; 
Boggess v. Monongahela West Penn 
Public Serv. Co., 107 W. Va. 88, 147 
SE 480; Meeks vy. Ohio River R. Cas, 
52 W. Va. 99, 43 SE 118; Berkeley v. 
Chesapeake, etc., R. Co., 43 W. Va. 11, 
26 SH 349. 

Wis.—Hendley v. Chicago, etce., R. 
Co., 198 Wis. 569, 225 NW 205; Linden 
Vv. Minneapolis, ete., RELCOr Ab 6 Wwalss 
527, 148 NW 167. 

Can.—McCann v. Rex, 19 Can. Exch. 
208, 49 DomLR 179. 

Ont.—Orth v. Hamilton Grimsby, 
ete., Electric R. Co., 43 Ont. L. 1387; 
Ramsay v. Toronto, etc., R. Co., 30 
Ont. L. 127; Miller v. Grand Trunk R. 
Coy 29-U eG. Fi 3895. Priedman ‘v. 
Canadian Nat. R. Co., 31 CanRCas 401. 

Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90. 

[a] Wigilance.—(1) A person ap- 
proaching a railway crossing must be 
vigilant to discover the approach of 
trains and should use reasonable care 
to avoid injury therefrom. Hawkins 
v. Interurban R. Co., 184 Iowa 232, 168 
NW 234. (2) One approaching a rail- 
road crossing must vigilantly and in- 
telligently use all reasonable precau- 
tion to assure himself by actual ob- 
servation that there is no danger from 
an approaching train. Normandin v. 


Payne, 65 Mont. 548, 212 P 285. (3) 
Active vigilance is necessary. Wen- 
dell v. New York Cent., ete., R. Co., 


91 N. Y. 420 [rev 14 NYWklyDig 406]. 

[b] Time when person should ex- 
ercise reasonable care is not limited 
to the time when he goes on the track, 
but also applies to his approach 
thereto. Wabash R. Co. v. Jensen, 99 
mM. A. 312. 

Effect of contributory negligence 
see infra §§ 1927-1939. 


65. Crossing track at other than 
regular crossi see infra § 2212. 
66. See Negligence § 511. 


67. U. S.—Flannelly v. Delaware, 
etc,; ‘Co., 225 Us. S597, 32° SCt 738,56 
L. ed. 1221, 44 LRANS 154; Conrad v. 
Wheelock, 24 F. (2d) 996; Delaware, 
etc., Co. v. Nahas, 14 F. (2d) 56; Le- 
high Valley R. Co. v. Kilmer, 231 
Fed. 628, 145 CCA 514 [certiorari den 
242 U. S. 627 mem, 37 SCt 13 mem, 61 
L. ed. 535 mem]. 

Colo.—Nichols v. Chicago, ete, R. 
Co., 44 Colo. 501, 98 P 808. 

Del.—Gray v. Pennsylvania R. Co., 


Bsa "Deli450, 139 cAl 66s frimble). y: 
Philadelphia, etc., R. Co., 27 Del. 519, 
89 A 370; 


Knopf v. Philadelphia, etc., 
R. Co., 18 Del. 392, 46 A 747. 

Ga.—Western Union Tel. Co. v. 
Spencer, 24 Ga. A. 471, 101 SE 198; 
Western, etc., R. Co. v. Jarrett, 22 
Ga. A. 313, 96 SE 17. 

Ida.—Graves v. Northern Pac. R. 
Cons 0 da. 542, 166 b 671: 

Ill.— Wells v. Baltimore, etc., R. 
Corwilss, We A. 23: 

Ind.—Union Tract. Co. v. Haworth, 
187 Ind. 451, 115 NE 753, 19 NE 869; 
Pittsburgh, etc., R. Co. v. Dove, 184 
Ind. 447, 111 NE 609; Lake Brie, etc. 
R. Co. v. Howarth, 73 Ind. A. 454, 124 
NE 687, 127 NE 804; Union Tract. Co 
Vv. Elmore, 66 Ind. A. 95, 116 NE 837; 
Lowden v. Pennsylvania Co., 41 Ind. 
A. 614, 82 NE 941. 

Waterloo, etec., R. 


Iowa.—High _ v. 
Co., 195 Iowa 304, 190 NW 331; Bal- 


In accordance with the ‘general 
rules,°* one approaching or going upon a railroad 
crossing must exercise that degree of care which a 
reasonably prudent person would exercise under 
The degree of care required 


RAILROADS 


lard v. Chicago, ete., R. Co., 193,Iowa 
672, 185 NW 9938; Dusold v. Chicago 
Great Western R. Co., 162 Iowa 441, 
142 NW 213. 

Kan.—Beech v. Missouri, etc. R. 
Co;, 85 Kan. 90, 116 P 213; “Chicago, 
ae R. Co. v. Fisher, 49 Kan. 460, 30 P 


Ky.—Louisville, ete, R. Co. 
Treanor, 179 Ky. 337, 200 SW 634: 
Chicazo; ete. R. | Coin vi Armstrong, 


168 Ky. 104, 18d SW 957; Chesapeake, 
ete? Fy, Co: Young, 146 Ky. 317, 142 
: # cidev inte, ete.,, Rs Co. Vv. 
Onan, 110 SW 380, 33 KyL "462: South- 
ern R. Co. v. Winchester, 127 Ky. 144, 
105 SW 167, 32 KyL 19; Louisville, 
etc.,.R. Co. v. Cummins, 111 Ky. 333, 
63 SW 594, 23 KyL 681. 

Mass.—Fitzhugh v. Boston, ete., R. 
Co., 195 Mass. 202, 80 NE 792. 

Mich.—West v. Detroit Terminal R. 
Co., 229 Mich. 590, 201 NW 955. 

Mo.—Purdom y. Missouri Pac. R. 
Co., (A.) 275 SW 355; Henderson v. 
St. Louis, ete., R. Co., (A.) 248 SW 
987 [aff 284 SW 788]; Hamm y. Chi- 
cago, ete., R. Co., 211 Mo. A. 460, 245 
SW 1109 [transf tae SW 1046]; Reid 
Ve cont, (A.) 210 SW 85. 

Y..—Daniels v. Staten Island 
Ravia Transit :Co.,) l25)NeoY 4 4073726 
NE 466; Salter v. Utica, etc., R. Co., 
88 N. Y. 42 [aff 24 Hun 494]; Stuckus 
v. New York Cent., etc., R. Co., 79 N. 
Y. 464; Kellogg v. New York Cent., 
ete; RR. Co 79EN, | Yonw25) ¢Cordelll sve 
New “York: Cent... “ete eR. Co, 75) UN. 
Y. 330; Weber v. New York Cent., etc., 
R. Co., 67 N. Y. 587; Weber v. New 
York Cent:,etel,(R: Co.,458 Nov. 4523 
Bliss v. Lawrence, 58 N. Y. 442, 17 
AmR 273; Johnson v. Hudson River 
Re'Co.5/-20- Ne wy. "65,000. AMD 3 7os Take 
13 N. Y. Super. 633]; Burke v. New 
York Cent. R. Co., 73 Hun 32, 25 NYS 
1009; McCullough v. Pennsylvania R. 
Co., 158 NYS 4; Beisegel v. New York 
Cent. R. Co., 14 AbbPrNS 29. 

N. C.—Harrison v. North Carolina 
R. Co., 194 N. C. 656, 140 SE 598. 


Oh.—Kasky v.. Baltimore, ete., R. 
Co., 23 Oh. A: 185, 155 NE 174. 
Okl.—Clements v. Atchison, ete., 


R. Co., 124 Okl. 13, 253 P 496; St. Lou- 
is, ete., R. Co. v. Model Laundry, 42 
Okl. 501, 141 P 970. 

Tex.—Texas, etc., R. Co. v. Crow, 
(Civ. A.) 300 Sw 93. 

Va.—Seaboard Air Line R. Co. v. 
Abernathy, 121 Va. 173, 92 SE 913. 

W. Va.—Bogegess v. Monongahela 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480 [eit Cyc}. 

[a] “The star in passing 
on a question of negligence [of a trav- 
eler at a railroad crossing] is what 
an ordinarily prudent person would 
have done under the ne. itive ie 
stances.’ Henderson v. Louis, 
ee A.) 248 gw "987, 989 
lat 284 SW 788 ale 

[b] Person who is in possession of 
his faculties must use them as an 
ordinarily careful and cautious per- 
son to avoid injury from passing 
trains at highway crossings. Toledo, 
ete., R. Co. vy. Lander, 48 Ind. A. 56, 
95 NE 319. 

{c] Such care exercised.—Wiese v. 
Chicago Great Western R. Co., 182 
Iowa 508, 166 NW 66. 

68. U. S.—Conrad y. Wheelock, 24 
Delaware, ete., Co. v. 
(2d) 56. 

Conn.—Cottle v. New York, ete., R 
Co., 82 Conn. 142, 72): A 72%, 

Del.—Trimble v. Philadelphia, etc., 
R. Co.; 27 Del. 519; 89) A 370; Reed v. 
Queen Anne’s R. Co., 20 Del. 413, 57 A 
429; Knopf v. Philadelphia, ete., R. 
Co., 18 Del. 392, 46 A 747. 

Ida.—Graves vy. Northern Paces: 
Co., 30-1da, 642, 166 oP a7], br 3 feit 


oe 
[§ 1855 
is commensurate with the danger involved,®* greater 
care or diligence being required accordingly as the 
peculiar locality and the circumstances of the case 


seem to require greater caution,®® and less care be- 
ing required where the circumstances are such as 


Cyc]. 

Ill.—Burns y. Chicago, ete., R. Co., 
220 e011) As Aso. 

Ind.—Louisville, ete, R. Co. v. 
Stommel, 126 Ind. 35, 25 NE 863; 
Cincinnati, ete., R. Co. v. Butler, 103 


Ind. 31, 2 NE 138; Cleveland, etc., R. 
Co. v. Houghland, 44 Ind. A. 73, 85 NE 
369, 88 NE 623; Lake Shore, etc., R. 
Co. v. Brown, 41 Ind. A. 435, 84 NE 
25; Evansville, ete., R. Co. v. Clem- 
ents, 32. Ind. A. 659, 70:NE 554. 

Iowa.—Dusold v. Chicago Great 
Western R. ean 162 Iowa 441, 142 NW 
213; Goodrich v. Burlington, ete, R. 
Co., 97 Iowa 521, 66 NW 770. 

Mass.—Fitzhugh v. Boston, ete., R. 
Co., 195 Mass. 202, 80 NE 792. 

Mich.—Pamburn vy. Michigan Cent. 
R. Co., 228 Mich. 472, 200 NW 111. 

Mo.—Harlan vy. St. Louis, etc., R. 
Co., 65 Mo. .22: 

Nebr.—Riley v. Missouri Pac. R. 
Co., 69 Nebr. 82, 95 NW 20. 

N. J.—New Jersey ¢ Cent. R. Co. v. 


Moore, 24 N. J 

N. Y.—Weber v. New York Cent., 
ete, R.. Co.; 67 AN. Ye 2b BT ao yvieber v. 
New York Cent., etc., R. Co., 58) News 
451; Bliss v. Lawrence, 58 N. Y. 442, 
17 AmR 273; Turnier v. New York 
woe R. Co., 124 Mise. 269, 207 NYS 

N. D.—Pendroy v. Great Northern 
RR. Co.elt Na D433, LL IN Weaode 

Or.—Morser v. Southern Pac. Co., 
124, Ors 384,262 P 252. 

Va.—Payne v. Brown, 133 Va. 222,. 
112 SE 833. 

W. Va.—Boggess v. Monongahela 
West Penn’ Public Service Co., 107 W. 
Va. 88, 147 SE 480; Robertson v. Mo- 
nongahela Power, etc., Co., 99 W. Va. 
356, 360, 128 SE 829. 

“A rule based on reason is that the 
vigilance of the traveler must be in 
proportion to the danger.’ Cavendish 
v. Chesapeake, ete., R. Co., 95 W. Va.. 
490, 500, 21 SE 498 Tquot Robertson Vv. 
Monongahela Power, etc., Co., supra]. 

[a] ‘It is fundamental that the 
degree of care should be commensu- 
rate with the danger _ involved.” 
Morser v. Southern Pac. Co., 124 Or. 
384, 391, 262 P 252. - 

[b] Apprehended danger.—“The: 
care, prudence and caution that 
should be exercised is that commen- 
surate with the dangers reasonably to 
be apprehended.” Turnier vy. New 
York Cent. R. Co., 124 Mise. 269, 271, 
207 NYS 316. 

[c] Encountered danger.—One en- 
tering upon a railroad crossing “must 
exercise care for his own safety com- 
mensurate with the dangers and inci- 
dental perils he encounters in enter- 
ing the place.” Conrad v. Wheelock, 
24 F, (a) 996, 999. 

[ad] Known danger.—‘One who ap- 
proaches a railroad crossing must ap- 
proach it using an amount of' care 
commensurate with the known dan- 


ger.’’ Burns v. Chicago, ete., R. Co., 
223 Ill. A. 439, : * 
[e] Unusual danger.—‘If the con- 


ditions from any cause are of a char- 
acter to indicate unusual danger in 
attempting to cross, the traveler must 
use care proportionate to such dan- 
ger.’ Virgin v. Lake Erie, etc, R. 
Co., 55 Ind. A. 216, 101 NE 500, 504. 

69. . S—Erie R. Co. v. Wein- 
stein, 166 Fed. 271, 92 CCA 189; Cin- 
cinnati, etc., R. Co. v. Farra, 66 Fed. 
496, 18 CCA 602; Morris v. Chicago, 
etc:, R. Co., 26 Ped. 22: 

Conn.—Cottle v. New moe etc., R. 
Co., 82 Conn. 142, 72 A 72 

Del. —Gray v. ist meets Riv@ow 
33 Del. 450, 189 A 66; Martin v. Bal- 
nee etc, ~Ri Cou; 16 Del. 123, 42 A 


Tll.— Wabash, etc., R. Co. v. Wallace, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reasonably to indicate greater safety.’° 
- said that the care required increases as the traveler 
In other words, the 
degree of care required depends on the circumstane- 
es prevailing at the time and place of the accident.*? 


gets nearer the crossing.’+ 


To AC i eB 

Ind.—Virgin v. Lake Brie, ete. R. 
Co., 55 Ind. A, 216,:101 NE 500. 

Iowa.—Bussler v. Chicago, etec., R. 
Co., 165 Iowa 361, 145 NW 533; Gray 
v. Chicago, etc., R. Co., 160 Iowa 1, 
139 NW 934. 

Ky.—Louisville, ete, R. Co. v. 
Schuester, 183 Ky. 504, 209 SW 542, 
4 ALR 1344; Louisville, ete., R. Co. v. 
Gardner, 140 Ky.) 772, 131° SwW 787; 
Hummer v. Louisville, ete., R. Co., 128 
Ky. 486, 108 SW 885, 32 KyL 1315; 


Southern R. Co. v. Winchester, 127 
Key 4445 405 SWi 167, 3826 Kyl 119; 
Louisville, ete., R. Co. v. Cummins, 


111 Ky. 333, 63 SW 594, 23 KyL 681. 
La.—Perrin v. New Orleans Termi- 
nal Co., 140 La. 818, 74 S 160. 
Md.—-Frank Steil Brewing Co. v. 
Washington, etc., Electric R. Co., 120 
Md. 419, 87 A 838; Phillips v. Wash- 
ington, etc:, R. Co., 104 Md. 455, 65 
A 422,10 AnnCas 334. 
Mo.—Flannagan v. St. Louis-San 
Francisco R. Co., (A.) 297 SW 463. 
N. Y.—Palmer v. New York Cent., 


en ResCose 1l22N. Y.2234, 19. NB) 
N. D.—Sherlock v. Minneapolis, etc., 


R. Co., 24 N. D. 40, 138 NW 976 

Oh. ~ Baltimore, ete. Ri Co 
Stewart, 31 Oh. Cir. Ct. 527 Laff 17 On. 
St. 603 mem, 84 NE 1133 mem]. 

Or.—Morser v. Southern Pac. Co;, 
124 Or. 384, 262 P.252. 

Va.—Southern R. Co. v. 
brough, 107 Va. 733, 60 SE 58. 

We. "VA: —Boggess v. Monongahela 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480; Robertson v. 
Monongahela Power, etce., Co., 99 W. 
Va. 356, 128 SE 829; Cavendish v. 
Chesapeake, etc., R. Co., 95 W. Va. 490, 
21 SE 498. 

Wis.—Swanson v. Lake Superior 
Terminal Transfer R. Co., 228 NW 
PASTE 

Can.—MecCann v. King, 19 Can. 
Exch. 203, 49 DomLR 179. 

Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90. 

“As the danger increases’ the 
vigilance must be increased.’ Bog- 


fess v. Monongahela West Penn Pub- 
en Serv. Co., 107 W. Va. 88, 147 SE 


Hans- 


“The greater the danger to the in- 
dividual, the greater is the duty im- 
posed upon the individual to 
act with prudence and caution, in or- 
der to protect himself from injury.” 
Gray v. Pennsylvania R. Co., 33 Del. 
450, 139 A 66, 75. 

fa] “Where the crossing is haz- 
ardous the traveler must use more 
than usual caution in entering upon 


it.” Cavendish v. Chesapeake, etc., 
R. Co., 95 W. Va. 490, 500, 21 SE 498 
Tquot Robertson v. Monongahela 


Power, ete., Co., 99 W. Va. 356, 360, 
128 SH 829]. 

[b1 Greater the difficulty of seeing 
and hearing approaching train as it 
nears a crossing, the greater caution 
the law imposes upon the traveler. 
Perrin v. New Orleans Terminal Co., 
140 Tua. 818. 74 S 160. 

[ce] Crossing with many trains.— 
Bussler v. Chicago, ete., R. Co., 165 
Iowa 361, 145 NW 533. 

fd] In dense fog the traveler ap- 
proaching a railroad crossing should 
exercise a higher degree of care than 
under clear weather conditions. Mor- 
ser v. Southern Pac. Co., 124 Or. 384, 
262 © 252. 

[fe] Crossing slippery with snow. 
—Frank Steil Brewing Co. v. Wash- 
ington, etc., Electric R. Co., 120 Md. 
419, 87 A 838. 

Degree of care as affected by: 
Method of locomotion see infra text 

and notes 3-8. 

Nature of crossing see infra § 1856. 

70. Virgin v. Lake Brie, ete, R. 


RAILROADS 


It has been 
tiff’s 


Co.,-b5 Ind. A. 216; 101 NE 500; Pal- 
mer v. New York Cent. R. Co., 112 
N. Y. 234, 242, 19 NE 678; Johnson 
v. Seaboard Air Line R. Co., 163 N. C. 
431, 79 SE 690, AnnCas1915A 598. . 

“The degree of care required of a 
traveler is increased or diminished by 
the greater or less probability, sug- 
gested by the circumstances about 
him, that without it an injury will 
happen.” Palmer v. New-York Cent. 
R. Co., supra 

“If the facts and conditions are of 
a: character to mislead one about to 
pass such crossing and to give him 
a sense of security when he is in fact 
in danger, the law does not hold him 
to that strict accountability that it 
would under ordinary conditions, in 
the absence of such misleading facts, 
omissions, or circumstances.” Virgin 
v. Lake Hirie, etc¢., R. Co.,.55) Ind, 7A. 
216, 101 NE 500, 504. 

[a] If traveler is deceived by ap- 
pearances produced by negligence of 
railroad company in such a way and 
to such an extent that a man of ordi- 
nary prudence would not anticipate 
danger, the company cannot escape 
liability by imputing the blame to 
him. Johnson y. Seaboard Air Line 


R, Co.) 163: Ni GC. 431,°79 "SE 690) Ann 
Cas1915A 598. 
71. Baltimore, ete. 


hau. = Cone Vv 
Stewart, 31 Oh. Cir. Ct. 527 [aff 77 Oh. 
St. 603 mem, 84 NE 1133 mem]. 

72. U. S.—Delaware, etc., Co. Vv. 
Nahas, 14 F. (2d) 56. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Ill—wWells v. Baltimore, ete., R. 
Co., 153 Ill. A. 23; Illinois Southern 
Ry Coh wv. dlayer, 1287 Tia tA. 3b Taft 
225 Til. 613, 80 NE 316]; Chicago, ete., 
R. Co. v. Louderback, 125 Ill. A. 323. 

Iowa.—Swegle v. Chicago, ete., R. 
Co., 196 Iowa 413, 192 NW 894. 

Kan.—Chicago, ete., R. Co. v. Ass- 
man, 78 Kan. 424, 96 P 843; Chicago, 
etc., R. Co. v. Hansen, 78 Kan. 278, 
96. P 66830 St.. Louis,cetes) Ry Coscv. 
Knowles, 6 Kan. A. a 51 PB 230. 

Mo.—Flannagan . Louis-San 
Francisco R. Co., (A) 297 SW aoe 
Rollinson 'v. Lusk, 203 Mo. A. 31, 
SW _ 328. 

N. Y.—Weber v. New York Cent., 
GEC. awe Ou O GeNG eo, DSKGe Liss Vv. 
Lawrence, 58 N. Y. 442, 17 *"AmR 2138; 
Weber v. New York Cent., etc., R. Co. 
58 N. Y. 451. 

Oh.—Baltimore, ete., R. Co. v. Stew- 
art, pols Oh, Cir, Ct. 527 fate s7 7 Oh. 
St. 603 mem, 84 NE 1133 mem]. 

Va.—Payne v. Brown, 133 Va. 222, 
112 SE 833. 

Ont.—Orth v. Hamilton Grimsby, 
oeea Hlectric R. Co., 43 Ont. L. 137, 

“The extent of the care required de- 
pends entirely on the particular con- 
ditions of each case.” Orth v. Hamil- 
ton Grimsby, etc., Electric R. Co., 
supra. 

“The degree of care required de- 
pends necessarily upon the conditions 
existing at each crossing at the mo- 
ment when a train is approaching it.” 
Atlantic Coast Line R. Co. v. Watkins, 
97 Mla. 350; 363, 121-S 95: 

“The conditions existing at different 
crossings, and the varying situations 
of persons about to cross, present 
phases of danger which differ so wide- 
Ty from each other that it seems im- 
practical, if not impossible, to fix a 
standard of duty in this respect which 
could be of general application. 
Therefore courts have, as a rule, lim- 
ited their decisions upon this subject 
to the determination of what consti- 
tuted ordinary care under the facts 
presented in the case being consid- 
ered.” Chicago, ete., R. Co. v. Hansen, 
78 Kan. 278, 282, 96 P 668. 

[a] Care required varies with cir- 
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The degree of care required is not affected by plain- 
station in life,7* nor by any personal pecu- 
liarity’* falling short of actual disability.*® 
absence of a statute imposing a higher degree of 
eare,*® it has been held that ordinary,’ care is suffi- 


In the 


cumstances.—Delaware, Co. 
Nahas, 14 F. (2d) 56. 

Capacity of person injured see infra 
§§ 1919-1925. 

73. Lake Shore, etc., R. Co. v. Mil- 
ler, 25 Mich. 274. 

74. Wake Shore, etc., R. Co. v. Mil- 


ler, supra. 


etc., Vs 


75. See infra §§ 1919-1925. 

76. See statutory provisions; and 
cases infra this note. 

[a] In Missouri (1) the “highest 


degree of care’ is required of motor 
vehicle drivers under statute. See 
infra § 1869 text and'note 8 [a]. (2) 
Where such statutory provision is in- 
applicable, the standard of ordinary 
care is sufficient. See- Missouri cases 
infra text and note 77. 

{b] In Texas only ordinary care is 
required of one approaching a railroad 
crossing, although, under Rey. St. art. 
2899, an action for his death if he is 
killed can be maintained against the 
railroad company only in case it was 
guilty of gross negligence. Galves- 
ton, etc., R. Co. v. Cook, (Civ. A.) 25 
SW 455. 

Motor vehicle statutes generally see 
Motor Vehicles § 583 

77. U. S.—Delaware, etc., Co. v. 
Nahas, 14 F. (2d) 56; Lehigh Valley 
R. Co. v. Kilmer, 231 Fed. 628, 145 CCA 
514 [certiorari den 242 WBE 627 mem, 
37 SCt 13 mem, 61 L. ed. 535 mem]. 

Cal.—Cain. v. Davis; 55 ‘Cal-A, 565, 
203 P 807; Antonian v. Southern Pac. 
Co., 9 Cal. A. 718, 100 P 877. 

Ill.—Chicago, etc., R. Co. v. Hutch- 
inson,' 120 Ill. 587, 11 NE 855; “Chi- 

cago, etc., R. Co. v. Louderback, 125 
TI. As 323; Malott v. Schlosser, 119 
Til. A. 259. 

Iowa.—Dombrenos v. Chicago, etce., 
RR. (Co. 2747 NW) 5963 ='Goodrich ay, 
Burlington, ete., R. Co., 97 Iowa 521, 
66 NW 770. 

Kan.—Chicago, ete., R. Co. v. Ass- 


man, 78 Kan. 424, 96-P 843; Chicago, 
etc., R. Co. v. Fisher, 49 Kan. 460, 
30 P 462. 


Ky.—Louisville, ete, R. 
Treanor al 19 kcy.23'T,7 2:00 swe g34: 
Chesapeake, ete.; R. C6. v. Bland, 171 
Ky. 430, 188 sw 498; Cincinnati, ete., 
R. Co. v. Champ, 104 SW 988, 31 KyL 


1054; Chesapeake, etc., R. Co. v. Wil- 
son, 102 SW 810, 31 KyL 500; Louis- 
ville, ete., R. Co. v. Uelschi, 97 SW 
14, 29 KyL 1136. 

La.—Maher v. Louisiana R., ete., 
Co., 145 La. 733, 82 S 872; Hichorn v. 
New Orleans, ete., RS ete., Co., 112 


La. 226, 36S 335, 104 AmSR 437. 

Md.—State v. Norfolk, etc., R. Co., 
151 Md. 679, 135 A 827. 

Minn.—Faber v. St. Paul, R. 
Co., 29 Minn. 465, 13 NW 902. 

Mo.—Genglebach y. Payne, (A.) 236 
SW 1092; Ruenzi v. Payne, 208 Mo. A. 
118, 231 SW 294; Reid v. Schaff, (A.) 
210 SW 85; Jackson v. Southwest 
Missouri R. Co., 171 Mo. A. 430, 156 
SW 1005 [aff 189 SW 381]; Lowen- 
stein v. Missouri Pac. R. Co., 117 Mo. 
Mist, 93° SW 87ls) MeNownyT Wwe 
Wabash R. Co., 55 Mo. A. 585. See 
also Missouri rule supra text and 
note 76 [a] (1). 

Nebr.—Riley v. Missouri ve 
Co., 69 EAaS 82, 95 NW 20. 

N. Y.—Mullen v. Schensctady R. 
Co., 214 N. Y. 300, 108 NE 412; Lewis. 
Vv. Long island WR: 'Conel62 MNGi “Weerb2, 
56 NH 548: Cook v. New York Cent. 
160, (Cloye . Dec. 432, 3 Keyes 476, 

Kain v. New York, 
otey. Ey COs; 


etc., 


Pac. 


3 NYS 311. 
C.—Hines v. Norfolk Southern 
RvCo. 156 N.C. 222) 72.SH) 325 
Ss. C—Kirby v. Southern R. Coz, 63 
ShxOb 194, 41 SE 765. 


p etc., R. 
Go.. (Civ. A.) 258 SW 510 (recognizing 
rule); International, ete., R. Co. v. 


Mitchell, (Civ. A.) 60 SW 996; Hous- 
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cient. 
the requirements due.*® 
eare been held sufficient. 


to lack of ordinary care.®® 


tributory negligence.*® 


ton, ete., R. Co. v. Laskowski, 
A.) 47 Sw 59; Missouri, ete, R 
Rogers, (Civ. oe 40 Sw 849. 
Va.— Seaboard Air Line Ris Cog we 
Se ey 121 Va: 173, 178, 92° SE 


(Civ. 
Co. v. 


W. Va. =e paeress, v. Monongahela 
West Penn Pub. Serv. Co., 107 W. Va. 
88, 147 SE 480; Canterbury v. Director 
Gen. of Railroads, 87 W. Va. 233, 104 
SE 597; Meeks v. Ohio River R. Co., 
52 W. Va. 99, 43 SEH 118. 

Man.—Campbell v. Canadian North- 
ern R. Co; (28: Man..385: 

“Tt should not be necessary to cite 
authority for the proposition that the 
degree of care, which a traveler ap- 
proaching a railway crossing is re- 
quired to exercise, is ordinary care.” 
Seaboard Air Line R. Co. v. Aberna- 
thy, supra. 

[a] Neither more nor less than or- 
dinary care.—A traveler in crossing a 
railroad is required to exercise that 
degree of care which ‘an ordinarily 
prudent person” would exercise under 
like circumstances and not any higher 
or lower degree of care or diligence. 
Chicago, etc., R. Co. v. Fisher, 49 Kan. 
460, 30 P 462. 

78. Colorado, etc., R. Co. v. Chiles, 
50 Colo. 191, 114 P 661. 

[a] .Defined.—“Due care on the 
part of individuals approaching 

. railroad crossings, means that 
they must use all the prudence, care 
and caution that a reasonably prudent 
and careful man would use ges 


similar circumstances.” Gray 
Sl Ne ela Co., 33 Del. 450, “139 4 
us 
79. Chesapeake, etc, R. Co. v. 


Perry, 66 Ind. A. 532, 118 NE 548. 

[a] Rule applied.—The driver of a 
bugsy approaching a railroad cross- 
ing is require’d to use only reasonable 
care to avoid injury, rather than all 
necessary care. Chesapeake, etc., R. 
ee v. Perry, 66 Ind. A. 532, 118 NE 
5 

80. Lehigh Valley R. Co. v. Kilmer, 
231 Fed. 628, 632, 145 CCA 514 [cer- 
tiorari den 242 U. S. 627 mem, 37 SCt 
13-mem, 61 L. ed. 535 mem]; Chicago, 


etc.,,.R. Co. v. Louderback, 125 Ill. A. 
823; Goodrich v. Burlington, etce., R. 
Co., 97 Iowa 521, 66 NW 770; Loach 
Vere. Mlectric' RR: Cout9) Be Ge177; 


16 DomLR 245, 17 CanRCas 21, 

WestLR 407, 6 WestWkly 322. 
“Due care in these cases means 
ordinary care. It implies the use of 
such watchfulness and precautions to 
avoid coming into danger as a person 
of ordinary prudence would use under 
the same circumstances in view of the 
danger to be avoided. But no greater 
eare than that is required. MES a 
person is not bound to use extraordi- 
nary care or to exercise the best judg- 
ment or to use the wisest precaution.” 
Lehigh Valley R. Co. v. Kilmer, supra. 
SI.) Cleveland, ete.,R: Co. v. Cyr, 

. 43 Ind. A. 19, 86 NE 868. 

82. State v. Norfolk, ete., R. Co., 
Boggess v. 


27 


151 Md," 679, 135 A 827; 
Monongahela West Penn Public Serv. 
Co., 107 W. Va. 88, 147 SE 480, 483. 
“The law does not require ‘of per- 
sons about to enter upon a railroad 
crossing at grade the highest possible 
degree of care.” Boggess v. Monon- 


gahela West Penn Public Serv. Co.,, 


supra. 
83. 


— 


Delaware, etc., Co. v. Nahas, 


Due care has also been held sufficient to meet 
So also has reasonable’® 
Thus the traveler need not 
exercise extraordinary care,®® nor the utmost cau- 
tion,®1 nor use the highest degree of care’? or dili- 
gence,®* nor adopt every possible precaution,** and 
may recover despite slight negligence not amounting 
But the use of “any” care 
has been held insufficient to show freedom from con- 
A mere error of judgment of 
a man of ordinary prudence is not of itself contrib- 
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Surrounding 


14 F. (2d) 56, 57. 

“One appr oaching or crossing a rail- 
road track is not bound to the greatest 
diligence which he can exercise to 
avoid danger but he is bound to exer- 
cise care commensurate with the dan- 
ger, Such as a prudent man) approach- 
ing such a place would ordinarily ex- 
ercise for the protection of his life.” 
Delaware, ete., Co. v. Nahas, supra. 


84. McNown v. Wabash R. Co., 55 
Mo. A. 585. 

85. Malott v. Schlosser, 119 Ill. A. 
259. 


Comparative negligence see infra §§ 
1940-1943. 

Statutes affecting defense of con- 
tributory negligence see infra §§ 1929— 
1931. 


86. Burke v. New York Cent. R. 
Co., 73 Hun 32, 25 NYS 1009. 

87. Hoyt v. New York, etc., R: Co., 
118 N. Y. 399, 23 NE 565 [rev 6 NYSt 
7). 

Acts in emergency see infra § 1862. 

88. Faber v. St. Paul, ete., R=<Co., 
29 Minn. 465, 13 NW 902. 

[a] Application of rule.—Negli- 
gence on the part of plaintiff cannot 
be conclusively presumed as matter 
of law from his inability to control 
his horses or to prevent their running 
away when they become frightened 
by a train approaching a crossing to- 
ward which he is driving. Faber v. 
St. Paul, ete., R. Co., 29’ Minn. 465, 13 
NW 902. 

89. Chicago, ete., R. Co. v. Olson, 
TIS D1 AS 320°; Fort WwW orth, ‘etc, - RB: 
Co. v. Sageser, (Tex. Civ. A.) 18 SW 
(2d) 246, 247. 

“There is not, and cannot be, any 
hard and fast rule by which the acts 
of an injured party or deceased may 
be determined to be negligent as a 
matter of law, or otherwise. The rea- 
son is apparent, in that the facts and 
circumstances of no two cases are 
alike, and there is no authority pos- 
sessed with the power or knowledge 
to anticipate and. determine in ad- 
vance what quality of human conduct- 
should be condemned as negligent or 
[considered] prudent.” Fort Worth, 
etc., R. Co. v. Sageser, supra. 

90. U. S.—Engstrom v. Canadian 
Northern R. Co!, 299 Fed. 929, 291 Fed. 
736. 

Ala.—Louisville, ete., R. Co v. Stew- 
art, 128 Ala. 3138, 29 S 562. 

I1l.—Chicago, ete., R. Co. v. O’Leary, 
126 Tl), A’ 3113. Chicago, ete.,; R. Cow, 
Olson, 113 Ill. A. 320; Chicago, ete., 
R. Co. v. Smith, 77 Ill. A. 492 [aff 180 
Ill. 458, 54 NE 325]. 

Ind.—Lutz v. Cleveland, ete., R. Co., 
59 Ind. A. 16, 108 NE 886. 

Iowa.—Tegtmeyer v. Byram, 204 
Iowa 1169, 216 NW 613. 

Ont.—Friedman v. Canadian Nat. Re 
Co., 81 CanRCas 401. 

{a] Contributory negligence 
shown.—Where a person is injured by 
heedlessly attempting to catch hold of 
a train after he has crossed, he can- 
not recover. Payne v. Chicago, etc., 
R. Co., 186 Mo. 562, 38 SW 308. 

[b] Contributory negligence not 
shown.—The mere intention of one at 
a railroad crossing to board a train 
when not a passenger does not consti- 
tute him a trespasser so as to eharge 
him with contributory negligence. 
Gulf, ete., R. Co. v, Hall, 34 Tex. Civ. 


utory negligence.®? 
things does not constitute contributory negligence.** 
No inflexible rule can be laid down as to what con- 
stitutes contributory negligence,®® as each case must 
be decided on its own facts. 
traveler has been run down by a train is of course 
insufficient to establish contributory negligence.°®* 


1 1855 
Nonperformance of impossible 


90 


The mere fact that a 


circumstances.. ‘In determining 


whether or not a person has been guilty of contribu- 
tory negligence, the courts will consider all the sur- 
rounding circumstances,®? such as the speed of the 


A. 535, 80 SW 133. 

91. Maher v. Louisiana R., etc., 
Co., 143 La. 386, 387, 78 S 602; Richey 
v. Missouri Pac. R. Co., 7 Mo. A. 150._ 

“A man who is run down by a train 
upon a street crossing is not neces- 
sarily at fault. He is so only if he 
has contributed to the event by his 
negligence.” Maher v. Louisiana R., 
etc., Co., supra. 

[a] That vehicle was on track is 
not conclusive of contributory negli- 
gence in case of a collision there- 
with. Richey v. Missouri Pac. R. Co., 
7 Mo. A. 150. 

92. Ill.—Wells v. Baltimore, 
R. Co., 153 Ill. A. 23. 4 

Ky.—Louisville, ete, R. Co. v. 
Staebler, 184 ye 730, 212 Sw 919; 
Louisville, etc., R. Co. v. Scott, 184 Ry 
319, 211 SW at 

Mo. —Flannagan v. St. Louis- San 
Francisco R. ‘Co. (A.) 297: SW 468; 
Yoakum v. Atchison, ete., R. Co., (A.) 
199 SW 263. 

N. Y.—Palmer v. New York Cent., 


etc., 


ete: Re Co: PS2 NE PY e284 aS NE 6aee 
W. Va.—Coleman v. Norfolk, etc., 
R: Co. 100. W.Va: "6795686, 131.555 


563; Canterbury v. Director Gen. of 
Railroads, 87 W. Va. 233, 104 SE 597. 

“In determining whether or not a 
traveler crossing a railroad at a high- 
way crossing is guilty of contributory 
negligence, so as. to bar a recovery 
by him for an injury received by be- 
ing struck by a train at such cross- 
ing, the jury must consider all the 
facts and circumstances shown in the 
case, the care exercised by 
such injured party before entering 
thereon, and if from all these facts it 
appears that the injured party has 
taken such precautions as would have 
been taken by one of ordinary pru- 
dence under the circumstances, he 
will not be held guilty of contribu- 
tory negligence.” Coleman v. Nor- 
folk, ete., R. Co., supra. 

[a] Factors considered.—(1) In 
determining whether a traveler at a 
crossing exercised the care of a rea- 
sonably prudent person, “‘the locality, 
surroundings, conditions and all the 
circumstances are proper to be con- 
sidered.” Wells v. Baltimore, etc., R. 
Co., 153 Ill. A. 23, 27. . (2) “Distances, 
speed, physical facts, and conduct of 
the injured party, together with all 
the other facts and circumstances, 
must be taken into consideration in 
passing upon the question of contrib- 
utory negligence.” Flannagan v. St. 
Louis-San Francisco R. Co., (Mo. A.) 
297 SW 463, 6. 

[b] Semaphore.—‘The position of 
the semaphore would not indicate 
that a train was approaching the 
erossing. The only fact which the 
semaphore would positively establish 

was that a train was in the block, but 
whether it was running and if so in 
what direction, or upon what track, or 
whether it was standing still, would 
not be indicated. So that if it were 
in proof that the decedent saw and 
observed the indication made by the 
semaphore, we think it was then a 
question for the jury to say whether 
in the exercise of ordinary care for 
his own safety he should have stopped 
the truck before entering ee the 
track.” Louisville, ete., Co 
Scott, 184 Ky. 319, 325, bile ‘SW ‘747. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ §§ 1855-1857] 


train,®® obstructions placed by the company on its 
tracks,®* whether or not the train gave crossing 
signals,®® the distance at which it could be observed 
by one approaching the crossing,®® the nature and 
loeation of the crossing,®? the method of travel used 
by the injured party,®*® and conditions tending to dis- 
tract the attention of the traveler.®® 
said that the facts and cireumstances should be con- 
sidered as they reasonably appeared to the traveler! 


at the time of the accident. 


Traveler’s method of locomotion.’ 
of travel is a proper matter for consideration in de- 
termining whether one was guilty of contributory 
neghgence,* and may affect the particular precau- 
tionary measures required in the exercise of due 
But in the absence of statute to the con- 
- trary,® and subject to qualifications hereinafter con- 
sidered,’ the standard of care required is the same 


eare.® 


To same effect Louisville, ete., R. Co. 
v. Staebler, 184 Ky. 730, 212 SW 919. 

23. Hummer v. Louisville, etc., R. 
Co., 128 Ky. 486, 108 SW 885, 32 KyL 
1315; Coleman v. Norfolk, ete., R. Co., 
100 W. Va. 679, 131 SE 563; Cantér- 
bury vy. Director Gen. of Railroads, 
87. W. Va. 233, 104 SE 597. 

Effect of unlawful speed of train 
on defense of contributory negligence 
see infra § 1937. 

Speed of traveler see infra § 1858. 

94. Virgin v. Lake Erie, etc., Co., 
55 Ind. A. 216, 101 NE 500. 


Use of defective or obstructed 
crossings see infra §§ 1917, 1918; 
1914, 1915. 

95. Virgin v. Lake Erie, etc., R. 


Co., 55 Ind. A. 216, 101 NE 500; Cole- 
man v. Norfolk, etc., R. Co., 100 W. 
Va.. 679, 131 SE 5638; Canterbury v. 
Director Gen. of Railroads, 87 W. Va. 
233, 104 SE 597. 

Failure to signal as affecting de- 
fense of contributory negligence see 
infra §§ 1935, 1936. 

96. Coleman vy. Norfolk, etce., R. 
Co., 100 W. Va. 679, 131 SE 563; Can- 
terbury v. Director Gen. of Railroads, 
87 W. Va. 233, 104 SE 597. 


97. See infra § 1856. 
98. See infra text and notes 3-8. 
99. Swegle Vv. Chicago, etc., R. Co., 


196. Iowa 4138, 192 NW 894. 

{a] Diverting and distracting cir- 
cumstances which tended to occupy 
one’s attention when approaching a 
railroad crossing must be considered 
in determining the question of his 
contributory negligence. Swegle v. 
Chicago, ete., R. Co., 196 Iowa 413, 
192 NW 894 (attention of driver di- 
verted to blind mare, who was crowd- 
ing other horse, and to holding in 
team). 

1. Burnett v. Chicago, etc., R. Co., 
172 Iowa 704, 154 NW 919; Hines v. 
Chicago, ete., R. Co., 105 Wash. 178, 
177 P 795; Gundlach v. Chicago, etc., 
R. Co., 172 Wis. 438, 179 NW 577, 985. 

fa] TIllustrations.—(1) Whether 
one acts with proper care in going up- 
on a crossing depends on the circum- 
stances as they reasonably appear to 
his mind, and not simply on the facts 
as investigation after the accident 
may develop them. Burnett v. Chica- 
go, etc., R. Co., 172 Iowa 704, 154 NW 
919. (2) In determining whether one 
injured at a crossing by a railroad 
locomotive was guilty of contribu- 
tory negligence, the victim of the ac- 
eident is entitled to have his conduct 
judged by the conditions, brought 
about by defendant’s negligence, as 
they appeared to one in his then situ- 
ation. Hines v. Chicago, etc., R. Co., 
105 Wash. 178, 177 P 795. 

[b] Instruction on contributory 
negligence of a driver injured at a 
erossing, that if the circumstances 
when he approached the crossing were 
such as to lead the jury to find that 
he might well have believed that they 
gave him an affirmative assurance of 
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It has been 
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irrespective of the traveler’s method of locomotion.’ 

[§ 1856] b. Nature and Location of Crossing. 
One using a publie crossing located in the country 
must exercise greater caution than would be re- 
quired at a city crossing. 
the effect that the degree of care required at a pub- 
lie crossing over a siding is the same as that required 
at one over a main track.1° 

Private crossing. The rules requiring ordinary 


There is authority to 


care of one approaching or going upon a crossing?! 


The method 


safety, it was a circumstance to be 
considered, with all other facts, in de- 
termining whether he exercised the 
degree of care ordinarily exercised 
under the same circumstances, was 
correct. Gundlach y. Chicago, ete., 
R. Co., 172 Wis. 438, 179 NW 577, 985. 

2. Hines v. Norfolk Southern R. 
Co., 156 N. C. 222, 72 SH 325. 

[a] Tllustration.—Where a horse 
attached to a wagon passes a railroad 
crossing in safety and when a short 
distance away begins to back toward 
the track, the driver is only required 
to act as a man of ordinary prudence 
would do under similar circumstanc- 
es, and not as a prudent man, in the 
light of subsequent events, might 
have done. Hines v. Norfolk South- 
ern R. Co., 156 N. C. 222, 72 SH 325. 

8. Particular methods see infra §§ 
1864-1878. 


4. Yoakum vy. Atchison, ete, R. 
Co., (Mo. A.) 199 SW 263. 

5. St. Louis, ete., R. Co. v. Model 
Laundry, 42 Okl. 501, 141 P 970. 


6. See statutory provisions; and 
infra § 1869. 

7. See infra § 1869. 

8. Pittsburgh, ete., R. Co. v. Dove, 
184 Ind. 447, 455, 111 NE 609; St. 
Louis, ete., R. Co. v. Model Laundry, 
42 Okl. 501, 141 P 970. 

“The fact that one is driving an au- 
tomobile may have an influence on 
the question of contributory negli- 
gence, just as the number and quali- 
ties of horses and the kind of vehicle 
one is driving may have; but the 
standard of care to be used which is 
necessary to absolve from contribu- 
tory negligence is the same whether 
the traveler is on foot, on horseback, 
in a wagon, a carriage, an automobile 
or any other vehicle. It is that de- 
gree of care which one of ordinary 
prudence would use in the particular 
circumstances.” Pittsburgh, etc, R 
Co. v. Dove, supra. 

9. Phillips v. Washington, ete., R. 
ep 104 Md. 455, 65 A 422, 10 AnnCas 
34. d 

[a] Reason for rule.—Since a 
higher rate of speed in the movement 
of electric cars is permissible in the 
open country than along the streets 
of a city, more caution is demanded 
of one crossing tracks in the country 
than in cities. Phillips v. Washing- 
ton, ete, R. Co., 104 Md. 455, 65 A 
422, 10 AnnCas 334. 

10. Peoples v. Pennsylvania R. Co., 
251 Pa. 275, 277, 96 A 652. 

“We know of no case in which a 
distinction has been made between the 
degree of care required of a person 
driving along a highway at a public 
crossing over the main tracks of a 
railroad, and that which is required 
at a public crossing over a railroad 
siding. No good reason, for any such 
distinction is apparent, especially, 
where as here, the siding was in fre- 
quent and at least daily use by the 
railroad company.’ Peoples vy. Penn- 


are applicable to private crossings,!* and it has been 
said that an even greater degree of care is required 
at a private than at a public crossing.® 

* [§ 1857] c. Nature of Railread Motive Power.1+ 
The rules requiring the exercise of care by one ap- 
proaching or going upon a railroad crossing?® apply 
where the railroad vehicles are propelled by elec- 
tricity?® or gasoline power.1? 


sylvania R. Co., supra. 

11. See supra § 1855. ‘ 

12. New York Lubricating Oil Co. 
vy, United (RCo. 1917 Gak Woadon & 
72; Chesapeake, etc., R. Co. v. Young, 
146 Ky. 317, 142 SW 709; Miller v. 
New York Cent. R. Co., 226 App. Div. 
205, 234 NYS 560 [aff 252 N. Y¥. 546 
mem, 170 NE 137 mem]; Turnier v. 
New York Cent. R. Co., 124 Mise. 269, 
207 NYS 316. 

[a] Mlustration.—One going upon 
a private crossing is bound to use 
ordinary care for his own safety and 
to neglect no means that would have 
been employed by an ordinarily pru- 
dent person similarly situated to in- 
form himself that there was a train 
so near at hand as to make his use of 
the crossing at that time dangerous. 
Chesapeake, ete., R. Co. v. Young, 146 
Ky. 317, 142 SW 709. To same effect 
Miller v. New York Cent. R. Co., 226 
App. Div. 205, 234 NYS 560 [aff 252 
N. Y. 546 mem, 170 NE 137 mem]. 

13. Baltimore, ete., R. Co. v. Keck, 
84 Ill. A. 159 [aff 185 Ill. 400, 57 NE 
197]; Berzevizy v. Delaware, ete., R. 
Co., 19 App.. Div. 309, 46 NYS 27. 

[a] Parm crossing.—Persons us- 
ing a farm crossing over a railroad 
must exercise a higher degree of care 
and caution to avoid injury from 
trains than persons using a crossing 
ata public highway. Baltimore, ete., 
R. Co. v. Keck, 84 Ill. A. 159 [aff 185 
Till. 400, 57 NE 197]. 

14. Steam railroads and railroads 
generally see supra § 1855. 

15. See supra § L855. 

16. New York Lubricating Oil 
Co. v. United R. Co.,/191 Cal. 96) 2115 
as oes 

“The rule with reference to the 
duty of a person approaching a rail- 
road track is equally applicable to 
electric railroads which are being op- 
erated under conditions similar to 
those under which steam railroads are 
ordinarily operated. That is to say, as 
much care and caution is required of 
a person crossing the tracks of an 
electric railway upon a private right 
of way in the open country as is re- 
quired of a person crossing the tracks 
of a steam railway.” New York Lu- 
bricating Oil Co. v. United R. Co., su- 
pra. 

17. Christman v. Southern Pac. 
Co,, 38 Cal. A. 196) 198i ba PESO St 

“Counsel for appellant contend that 
the defendant was unkawfully oper- 
ating a gasoline motor car on a stearh 
railroad line; and that under the cir- 
cumstances here shown the plaintiff 
was not under obligations to look and 
listen for a gasoline motor car. There 
is in the record no evidence tending 
to show that the defendant was op- 
erating said gasoline motor car with- 
out legal right so to do. We perceive 
no reason why ‘the reqnirements of 
care on the part of a person approach- 
ing the tracks on which gasoline mo- 
tor cars are operated should be held 
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[§ 1858] d. Traveler’s Speed at Crossing.1§ 
ing over or approaching a railroad crossing at a rapid 
rate of speed is not contributory negligence as a mat- 
ter of law;?® but it is a proper subject of considera- 
tion for the jury,?° and, when taken together with 
earelessness of the traveler or other circumstances, 
may constitute such negligence, barring his right of 


recovery.?1 
Hurrying across. 


It is the duty of a person cross- 
ing the track of a steam railroad, after he has made 
sure that it is prudent to cross, to hasten over.?? 


RAILROADS 
Go- 


, Nt) NET 


[§§ 1858-1860 


That a person injured at a railroad crossing is at the 
time of the accident engaged in some wrongful or 
unlawful act or conduct is not such negligence as will 
bar his right to recover,?° unless such act or conduct 
contributes directly to the accident.?°® 
not unlawful, the railroad cannot preclude recovery 
by forbidding such act.27 


If the act is 


[§ 1860] f. Knowledge and Appreciation of Dan- 


[§ 1859] e. Unlawful Conduct?* of Traveler.?+4 


to be any different than the standard 
established for those seeking to cross 
the tracks of an electric railway. We 
are referring, of course, to interurban 
railroads and not to city street rail- 
ways.’ Christman v. Southern Pac. 
Co., supra. 

18. Obscured crossing see infra § 
1877. 

Rate of speed on railroad crossing 
as affecting duty to stop, look, and 
listen see infra § 1902. 

Speed of train see supra § 1855 text 
and note 93. 

Unlawful speed of train as affecting 
defense of contributory negligence see 
infra § 1937. 

19. Atchison, etc., 
56 Kan. 519, 43 P1129; Richardson v. 
New York Cent., ete., R. Co., 15 NYS 
868 [aff 133 N. Y. 568 mem, 30 NE 
1148 mem]. 

20. Atchison, etc., R. Co. v. Shaw, 
56 Kan. 519, 48 P 1129; Kimball v. 
Friend, 95 Va. 125, 27 SE 901. 

Bil Toledo, ete., Ri Co: v. Patter- 
son, 94 Ill. A. 670; Western Maryland 
R. Co. v. Kehoe, 83 Md. 434, 35 A 90; 
Shelby v. Sun Printing, ete., Assoc., 
109 N. Y. 611 mem, 15 NE 895 mem; 
Crandall v. Lehigh Valley R. Co., 72 
Hun 431, 25 NYS 151 late tote ys "642 
mem, 45 NE 1131 mem]; McCanna v. 
New ‘Bngland R. Co., 20 Ro 439, 39 A 
891. 

{a] Approaching at speed which 
renders it difficult to avoid accident, 
if not impossible to do so, after dis- 
covering the danger, is negligence, 
barring a recovery. Wilds v. Hudson 
River R. Co., 24 N. Y. 430, 23 HowPr 
492 [rev 33 Barb. 503]; Morse v. Hrie 
R. Co., 65 Barb. (N. para 490; Martin 
vy. New York Cent., etc., R. Co,, 21 NYS 
Sto: 
Application of rules to: 
Horse-drawn vehicles see 

1866, 1867. 

Motor vehicles see infra §§ 1869-1877. 


infra §§ 


22. Adolph v. Central Park, etce., 
Re Cor, 76.7 N.) Yer530" [ait 43 iY 
Super. 199]. 

23. Drivers of horse-drawn vehi- 


cles see infra § 1866. 

Motorists see infra §§ 1873-1877. 

Railroad see infra §§ 1929-1939. 

24. Injuries received while violat- 
ing Sunday laws see Sunday [37 Cyc 
573-576]. 

25. Ill.—lLerette v. Director Gen. 
of Railroads, 306 Ill. 348, 137 NE 811; 
Pennsylvania Co. v. Frana, 112 Ill. 398. 
See Christmann vy. Illinois Cent. R. 
Co., 199 Ill. A. 139. 

Ind.—Louisville, ete., R. Co, v. Da- 
vis, 7 Ind. A. 222, 33 NE 451. 

Iowa.—Lockridge v. Minneapolis, 
ete., R. Co., 161 Iowa 74, 87, 140 NW 
834, AnnCas1916A 158. 

Mo.—Stevens v. Missouri Pac. R. 
Co., 67 Mo. A. 356. 

Tenn.— Chesapeake, etc., R. Co. v. 
Crews, 118 Tenn. 52, 99 SW 3868. 

“Phe mere fact that the party, at 
the time of the injury complained of, 
was doing an illegal act, will not de- 
feat his recovery, unless the illegal 
act charged has some causal econnec- 
tion with, and is in some way a con- 
current cause of, the accident.” 
Lockridge v. Minneapolis, Cle, MR Cor) 
supra. 


R. Co. v: Shaw, 


[a] Going to work in lumber yard 
kept in violation of city ordinance.— 
eee serena Co,, Vv.) Brana, 112 72a. 


[b] Intention to trespass.—The 
fact that a person injured on a public 
crossing intended to pursue his jour- 
ney on to the company’s private 
grounds cannot affect his right to re- 
cover. 
Cor, 67 Moi As 1356: 

[c] Climbing between cars.—The 
mere fact that plaintiff, injured by 
starting of train, was violating the 
law by climbing between cars at a 
street crossing, will not bar his right 
to recover unless his unlawful act in 
some way proximately contributed to 
the accident. Lerette v. Director Gen. 
of Railroads, 306 Ill. 348; 137 NE 811. 

26. Illinois Cent. R. Co. v. Scheev- 
ers, 134 Tll. A. 514 [aff 235 Tll. 227, eh 
NE 192]; Weller v. Chicago, ete, R. 
Co., 120 Mo. 6385, 23 SW 1061, 25 ‘SW 
532; Houston Belt, eter. Ra (Cos “ve 
Rucker, (Tex Civi* AY) 167 Sw 301, 
302. See Kirby v. Southern R. Co., 63 
S. C. 494, 41 SE 765 (recognizing rule). 

“When the violation of a law proxi- 
mately contributes to his own dam- 
age, a plaintiff is precluded from re- 
covering.” Houston Belt, ete., R. Co. 
or Rucker, supra. 

27. Gulf, ete., R. Co. v. Marchand, 
24 Tex. Civ. A. 47, 57 SW 860. 

[a] Limiting liability by signs.— 
A railroad. company by posting signs 
forbidding the use of its depot and 
approaches as a thoroughfare cannot 
make a person injured on a public 
crossing, through the negligence of 
the company, guilty of contributory 
negligence when such person was in 
the exercise of ordinary care, as it 
cannot forbid such use of a public 
crossing. Gulf, etc., R. Co. v. Mar- 
chand, 24 Tex. Civ. A. 47, 57 SW 860. 

28. Crossing near standing or ap- 
proaching trains or cars see infra §§ 
U9U25 TOSS LOWS: 


29. High v. Waterloo, etc., R. Co., 
195 Iowa 304, 190 NW 331. 
30. U. S.-Southern Paew'Co: ive 


Day, 38 F. (2d) 958; Conrad v. Whee- 


lock, 24 F. (2d) 996; Trenholm vy. 
Southern Pac. Co., 4 F, (2d) 562 frev 
on other grounds 8 F. (2d) 452]; 


Hines v. Johnson, 264 Fed. 465; Kan- 
sas City, etec., R. Co. v. Shoemaker, 
249 Fed. 458, 161 CCA 416, 245 Fed. 
117, 157 CCA 413. 

Ark.—St. Louis, ete., R. Co. v. Carr, 
94 Ark. 246, 126 SW 850. 

Cal. Young v. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61; Koster v. 
Southern Pac. Co., 207 Cal. 7538, 279 P 
788; Parker v. Southern Pac. Co., 204 
Cal. 609, 269 P 622; Gundry v. Atchi- 
son, etc., R. Co., (A.) 286 P 718; Rob- 
bins Ne Southern Pac. Co. CAR 2330P 
850; Barnett v. Atchison, etec., R. Co., 
99 Cal. Aw Sih0F 42:73 uP 443° Vaca v. 
rear eica Pac. Co., 91 Cal. A. 470, 267 P 

Conn.—Borglum vy. New York, etce., 


R.-Co., 90° Conn. 52, 96 A-174* Peck 
Y, JNew York, ete, Rai@or, 50. Conn. 


Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Owens v. Wil- 
mington, etc., R. Co., 31 Del. 475, 117 
A 454; Du Ross v. Philadelphia, etc., 


ger?°—(1) In General. 
railroad crossing.” 
crossing is in itself a warning of danger,®® casting 


Stevens v. Missouri Pac. R. ; 


It is always train time ata 


In other words, a railroad 


R. Co., 28 Del. 467, 94 A 766; Trimble 
v. Philadelphia, ete., R. Co., 27 Del. 
519, 89 A 370; Philadelphia, etc., R. 
Co. v. Buchanan, 25 Del. 202, 78 A 
776; Welch v. Baltimore, etc., TRL, Cos 
23 Del. 140, 76 A 50. 

Ga.—Western Union Tel. Co. v. 
Spencer, 24 Ga. A. 471, 101 SE 198. 

Ill.—Burns v. Chicago, ete., R. Co., 
223 Ill. A. 439. 

Ind.—Guion v. Terre Haute, etc., 
Tract. Co., 82 Ind. A. 458, 143 NE 20; 
New York, etc., R. Co. v. Leopold, 73 
Ind. A. 309, 127 NE 298: Waking v. 
Cincinnati, ete., R. Co., 72 Ind. A. 401, 
125 NE 799; Ackerman v. Pere Mar- 
quette R. Co., 58 Ind. A. 212, 108 NE 
144; Indiana Union Tract. Co. v. My- 
ers, 47 Ind. A. 646, 93 NE 888; Cleve- 
land, ete., R. Co. v. Houghland, 44 Ind. 
A. 73, 85 NE 369, 88 NE 623; Evans- 
ville, etc., R. Co. v. Clements, 32 Ind. 
A. 659, 70 NE 554. 

Iowa.—Nederhiser v. Chicago, etc., 
R. Co., 202 Iowa 285, 208 NW 856; 
Emerick v. Chicago, etc.,jR. Co., 199 
Iowa 464, 202 NW 113; Bussler v. 
Chicago, ete., R. Co., 165 Iowa 361, 145 


NW 533; Dusold v. Chicago, etc.,:R. 
Co., 162 Iowa 441, 142 NW 213. 
Kan.—Beech v. Missouri, ete, R. 
Coz, 8&5, Kan: 90, 116 2 213: 
Md.—Glick v. Cumberland, ete., 
Electric R. Co., 124 Md. 308, 92 A 778. 


Mass.—Sullivan v. Boston, ete., R. 
Co., 242 Mass. 188, 136 NE 373. 

Mich.—Johnson v. Grand Trunk 
Western R. Co., 246 Mich. 52, 224 NW 
448; West v. Detroit Terminal R. Co., 
229 Mich. 590, 201 NW 955. 

Minn. —Anderson Ve. Davis, 2 lbw! 
Minn. 454, 187 NW 224; Pogue v. 
Great Northern R. Go., 127 Minn. on 
148 NW 889. 

Mo.—Hall v. St. Louis-San Francis- 
co R. Co., 240 SW 175; Stace v. Biand, 
237 SW 1018 [quashing sub noin. San- 
dry v. Hines, (A.) 226 SW 646]; Mc- 
Neil v. Missouri Pac. R. Co., 182 SW 
762; Burge v. Wabash R. Co., 244 Mo. 
76, 148 SW 925; Maclay v. Missouri, 
etc., R. Co., (A.) 299 SW.626; Hen- 
derson v. St. Louis, ete., R. Co., (A.) 
248 SW 987 [aff 284 SW 788]; Sandry 
v. Hines, (A.) 226 SW 646 [quashed 
sub rom. State v. Bland, 237 SW 
1018]; Owens v. St. Louis, ete. R. 
Co., 188 Mo. A. 450, 174 SW 116; Ma- 
ginnis v. Missouri, ete., R. Co., 182 
Mo. A. 694, 165 SW 849; Osborn v. 
Wabash R. Co., 179 Mo. A. 245, 166 SW 
1118; Chappell v. United R. Co., 174 
Mo. A. 126, 156 SW 819; Jackson v. 
Southwest Missouri RG Co., 171 Mo. A. 
430, 156 SW 1005 [aff 189 SW seh 
Connor v. Wabash R. Co., 149 Mo 
675, 129 SW 777. 

Mont.—Roberts v. Chicago, ete, R. 
Co.,, 67 Mont. 472, 276 P 332) 

Nebr.—Smith v. Chicago, Pe ea R. 
Co., 99 Nebr. 378, 156 NW 6 

N. Y.—Gillespie Vv. Nemburge 54 
N. Y. 468; Miller v. New York Cent. 
R., Co., 236 App. Div. 205, 234 NYS 
560 [aff 252 N. Y. 546 mem, 170 NE 
wee mem]. 

C.—Harrison v. North Carolina 
R. Sol 194 N. C. 656, 140 SE 598; Ward 
v, Atlantic Coast Line R. Co., 167 N. 
C. 148, 88 SE 326, LRA1918E 451; 
Coleman v. Atlantic ‘Coast Line R. Co., 
T5638. N. C. 322, 69 SH 251. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


yA 


§ 1860] 


upon the_traveler the duty to diseover®! and avoid®? 
But this doctrine will not be carried 
so far as to make the mere crossing of a railroad track 
negligence,** and the traveler’s knowledge of immi- 
nent peril is not alone sufficient to establish con- 
tributory negligence as matter of law.** 


imminent peril. 


Oh.—Baltimore, ete., R. Co. v. Stew- 
art) 31 Oh, Cir Ct 52% [aihilt Oh. Sti 
603 mem, 84 NE 1133 mem]. 

Okl.—Clark v. St. Louis, 
Co., 24 Okl. 764, 108 P 361.: 

Tex.—Gulf, ete., R. Co. v. Gaddis, 
(Commn. A.) 208 SW 895 [rev (Civ. 
A.) 166 SW 124]; San Antonio, etc., 
R. Co. v. Singletary, (Civ. A.) 251 
SW 325. 

Utah.—Lawrence v. Denver, ete., R. 
Co., 52 Utah 414, 174 P 817. 

Vt.—Gallagher v. Montpelier, ete., 
eee 100 Vt. 209, 137 A 207, 52 ALR 

Va.—Atlantic Coast Line R. Co. v. 
Church, 120 Va. 725, 92 SE 905. 

Wash.—Mouso v. Bellingham, etc., 
R. Co., 106 Wash. 299, 179 P 848; Mc- 
Kinney v. Port Townsend, etc., R. Co., 
91 Wash. 387, 158 P 107; Averbuch 
v. Great Northern R. Co., 55 Wash. 
633, 104 P 3103. 

W. Va.—Krodel v. Baltimore, ete., 


ete., R: 


R. Co., 99 W. Va. 374, 128 SE 824; 
Robertson v. Monongahela Power, 
etc., Co., 99 W.. Va. 356, A28 SE 829; 


Cavendish v. Chesapeake/ ete:, RR. Co., 
95 W. Va. 490, 21 SH 498. 

Wis.—White v. Minneapolis, ete., R. 
Co., 147 Wis. 141, 18 NW 148; Clem- 
ons v. Chicago, ete., R. Co., 137 Wis. 
387, 119 NW 102. 

Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90. 

fa] A traveler Has no right to as- 
sume that a railroad has been aban- 
doned and approach a crossing on the 


assumption that it will be clear, mere-' 


ly because he has never seen a train 
running over it, or because its road- 
bed is not kept in the most improved 
condition, or because there is no warn- 
ing board at a particular crossing. 
Gallagher v. Montpelier, etc., R. Co., 
100 Vt. 209, 1387 A 207, 52 ALR 744. 
[b] Danger zone.—‘An autoist 
cognizant of the fact that he is ap- 
proaching a railroad crossing is bound 
to know that he is about to enter a 
danger zone.’”’ Nederhiser v. Chicago, 
oa R. Co., 202 Iowa 285, 286, 208 NW 
{e] Electric road.—A traction 
company’s track is a railroad track 
within the rule that the presence of a 
erossing is a warning of danger, not- 
withstanding cars are operated by 
electricity instead of steam. Guion 


vy. Terre: Haute, etc., Tract. Co., 82 
Ind. A. 458, 143 NE 20. 
{d] Switch track.—A railroad 


track is, in and of itself, a warning 
of danger, and this is generally true 
of a switch track the same as a main 
line track. Henderson v. St. Louis, 
etc., R. Co., (Mo. A.) 248 SW 987 [aff 
284° SW 788]. : 

[e] Railroad sidetrack crossing is 
within the rule. Johnson vy. Grand 
Trunk Western R. Co., 246 Mich. 52, 
224 NW 448. 

*‘[f{] Spur track.—‘“So long as a 
railroad track is maintained across 
a public highway, ‘that, of itself, is 
notice to the world that trains are 
likely to be run thereon,” and the fact 
that a spur track crossing lacked a 
warning sign and that plaintiff had 
never seen a train running over it did 
not justify him in assuming that no 
trains were run on the track. Galla- 
gher v. Montpelier, etc., R. Co., 100 
Vt. 299, 308, 187 A 207, 52 ALR 744. 

[ez] Qualification of rule.—‘In or- 
der to constitute such proclamation 
of danger, however, under this just 
rule of law, the company should not 
do, or omit to do, anything which is 
likely to disarm the traveler and re- 
assure him of his safety. The reason 
of the law fails if the tracks in fact 
and beyond all question have been 
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of recovery.*® 
But it is 


abandoned. If the rails were so cov- 
ered with earth as not only to be in- 
visible on the highway bed, but to 
convey the impression that the track 
was not in use by trains; if, in addi- 
tion to this, the rails themselves were 
rusty, obscured by vegetation grow- 
ing close to them; and if there was 
no crossing signal board; then these 
combined circumstances presented a 
question to be submitted to the jury 
to determine whether or not a prudent 
man exercising due care commensu- 
rate with the danger to bé apprehend- 
ed, in approaching such a track, would 
apprehend danger, or would feel as- 
sured of hiS safety because of the ab- 
sence of the crossing sign, together 
with such other surrounding condi- 
tions.” Atlantic Coast Line R. Co. v. 
Church, 120 Va. 725, 730, 92 SE 905. 

31. Hurt v. Southern R. Co., 205 
Ala. 179, 87 S 533; Western Union 
Tel. Co. v. Spencer, 24 Ga. A. 471, 472, 
101 SE 198; Olin v. Minnesota Trans- 
fer R. Co., 164 Minn. 512, 515, 205 NW 
440; Kansas City, ete., R. Co. v. Per- 
ry, (Tex. Commn: A.) 6 SW (2a) 111 
[rev (Civ. A:) 296 SW 683]. 

“Tt has long been settled law that 
a railroad track is in itself a warning 
of danger, and that a person about 
to cross it must use his senses alertly 
to discover any impending danger and 
avoid injury to himself.” Olin v. Min- 
nesota Transfer R. Co., supra. 

“The duty . rested upon the 
plaintiff not only to exercise ordinary 
care to avoid injury to himself from 
dangers known to him to exist, but, 
being ina place of danger, he was also 
bound to use that degree of care and 
eaution which an ordinarily prudent 
person would exercise under similar 
circumstances to discover approach- 
ing danger, and thereafter avoid the 


same.” Western Union Tel. Co. v. 
Spencer, supra. 
[a] Care required.—A traveler on 


a highway is not required to use ordi- 
nary care to learn whether a railroad 
crossing is unusually dangerous, but 
is only required to exercise ordinary 
care to learn whether there is a cross- 
ing at the place, and, if he sees or 
knows it to be unusually dangerous, 
to exercise a commensurate degree of 
eare to prevent injury. Louisville, 
ete., R. Co. v. Crockett, 232 Ky. 726, 
24 SW (2d) 580. 

62; (Western Union. Tel; 1Co. 
Spencer, 24 Ga. A. 471, 101 SE 198: 
Cleveland, etc., R. Co. VV. Miller, 149 
Ind. 490, 49 NE 445; Guion v. Terre 
Haute, etc., Tract. Co., 82 Ind. A. 458, 
143 NE 20; Lowden v. Pennsylvania 
Co., 41 Ind. A. 614, 82 NE 941; Olin 
v. Minnesota Transfer R. Co., 164 
Minn. 512, 205 NW 440; San Anto- 
nio, etc., R. Co. v. Singletary, (Tex. 
Ciy. A.) 251 SW 325, 326. 

“A railroad track is of itself a 
proclamation of danger, imposing up- 
on the traveler at the railroad cross- 
ing a positive duty of using care to 
avoid trains. In approaching such 
crossing it is his duty to assume a 
present danger, which includes the 
immediate approach of a train with- 
in a dangerous distance, and ‘the man 
who, knowing it to be a railroad 
crossing, approaches it, is careless 
unless he approaches it as if it were 
dangerous.’ Huddy, § 550. The 
traveler is charged with notice of 
this danger, which is being im- 
pressed more and more upon the 
public mind by constantly recurring 
tragedies such as this.’ San Anto- 
nio, ete., R. Co. v. Singletary, supra. 

83. LIlardi v. Central California 
Tract, Co, 36 Cal. A. 488, 499, 172 P 
763. 
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a circumstance bearing on the issue of contributory 
negligence,** and, when taken together with other 
facts in the case, such as lack of ordinary eare in 
other respects, may bar the injured person’s right 


One excusably ignorant of the existence of danger 


“While a railroad crossing over a 
publie street is itself a signal of a 
danger, and those attempting to make 
the crossing must always exercise 
due care and caution, still the public 
obviously ‘have the right to pass 
over it. The mere act of passing 
over the crossing is not negligence 
per se, There is negligence only 
when the attempt is made to pass 
over the crossing without first using 
reasonable care in ascertaining in 
the proper way whether there is a 
train on the track approaching the 
crossing or about to approach Tie 


Ilardi v. Central California Tract. 
Co., supra 

34. Ill.Chicago, ete, — ROO. ve 
Clough, 134 Ill. 586, 25 NE 664, 29 


NE 184. 

Ind.—Ohio, ete., R. Co. v. Trow- 
bridge, 126 Ind. 391, 26 NE 64 

Iowa.—Annaker v. Chicago, 
R. Co., 81 Iowa 267, 47 NW 68. 

S. C.—Nohrden vy. Northeastern R. 
wat 59 S.C. 87, 37 SE 228, 82 AmSR 

Tex.—Gulf, etc., R. Co. v. Grisom, 
36 Tex. Civ. A. 630, 82 SW 671. 

[a] Applications of rule.—(1) The 
fact that a person injured at a rail- 
road crossing knew of the train’s ap- 
proach in time to avoid the collision 
does not necessarily show gross neg- 
ligence on ‘his part. Nohrden v. 
Northeastern. R. Co., 59 S. Cr 87, 37 
SE 228, 82 AmSR 826. (2) A minor 
injured while attempting to -pass 
between two cars standing across a 
public city street is not precluded 
from recovering by reason of his 
knowledge that there was some dan- 
ger Eee iGent to his tactagaGulty fetes 

OLave a one wa 36y Dex Cina As 
630, 82 SW 671. 

[b] Duty to seek safer crossing. 
—Crossing a railroad track on a pub- 
lic highway where there are a num- 
ber ot sidetracks is not negligence 
per se, although by going a few 
blocks out of his way the person 
might have crossed the track at a 


etc., 


safer place. Chicago, ete., R. Co. v. 
Clough, 134 Ill. 586, 25 NE 664, 29 
NE 184. 

35. Henderson v. St. Louis, ete., 
R. Co., (Mo. A.) 248 SW 987 [aff 284 
SW 788]. 

[a] Knowledge and circumstanc- 


es.—A person’s conduct in going up- 
on a railroad crossing must be 
measured by what he knew at the 
time, and the circumstances which 
surrounded him.  Hendenson v. St. 
Louis, etc., R. Co., (Mo. A.) 248 SW 
987 [aff 284 SW 788]. 

36. U. S.—Sertich v. Baltimore, 
ete ak. Co.~ 29) We C2d))_ 11.2397 Case yas 
Chicago, etch, RR: Co., 157 Fed. 66, 84 
CCA. 570: 

Ga.—Harris v. Southern R. Co., 129 
Ga. 388, 58 SE 873. 


Ill.—Baltimore, ete, R. Co. v. 
Driskeil, 101-00. As 1372 
Ind.—Wabash R. Co. v. Keister, 


163° Ind. €09, 67) NE 5215" Ohio, Veter 
. v. Trowbridge, 126 Ind. 391, 
26 N® 64; Cleveland, etc., R. Co. v. 
Wuest, 40 Ind. A) 693, 41 Ind. A. 210, 
82 NE 986, 88 NE 620; Towers v. 
Lake Erie, éte., Re Cos, 18 Ind. A. 684, 
48 NE 1046. 


Ky.—Louisville, ete, R. Co. 
Onan Tll0 SS Wars 0m wesy mya 462 
Louisville, etc., R. Co. v. A ronstb ones 
105 SW 473, 32 KyL 252; Cincin- 
nati, ete.,,R. Co. v. Champ, 104 SW 
988, 31 KyL 1054. 

Md.—Washington, ete., R. Co. v. 


State, 140 Md. 115, 116 A 911. 
Mich.—HBHisele v. Detroit, etc, R. 

Gon, 2245 Michss 23865) W945 NiWeesdisibr 

Storrs vy. Grand Trunk Western R. 
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cannot be held negligent for failure to avoid it.%7 
Where a signal 
bell is so installed that it frequently rings, and for a 
considerable length of time, when no train is ap- 
proaching the crossing, and such fact is known to 
the traveler, he is not necessarily guilty of contrib- 
utory negligence in attempting to cross the track, 


Disregard of automatic signal. 


although the bell is ringing.*® 


_[§ 1861] (2) Familiarity with Conditions.*°® 
mere fact that one killed or injured at a railroad 
crossing was familiar with the dangerous conditions 


Co., 142 Mich. 375, 105 NW 764. 

Mo.—Wilkins v. St. Louis, ete., R. 
Co., 101 Mo. 93, 13 SW 893. 

Nebr.—Riley v. Missouri Pac. R. 
Co., 69 Nebr. 82, 95 NW 20. 

N. Y.—Meinrenken v. New York 
Cent., etc., R. Co., 81 App. Div. 132, 
80 NYS 1074; De Jong v. Erie R. Co., 
59 pep. Div. 168, 69 NYS 78. 


N. D.— Christopherson v. Minneap- 
olis; ete.,  R.. .Co., 28 “Ni Ds 128,147 
NW 791, LRAI915A 761, AnnCas 
1916E 683. 


S. C.-—Drawdy v. Atlantic Coast 
Line R.'Co., 78 S. C. 374, 58 SE 980. 

Wash.—Reynolds vy. Northern Pac. 
R. Co., 22 Wash. 165, 60 P 120. 

[a] Descending gates.—A person 
who, while driving a gentle horse, 
over which he has ‘full control, along 
a highway toward a railroad cross- 
ing, sees the gates thereto descend- 
ing, knows he is likely to collide 
‘with them and makes no effort to 
avoid the danger or stop his horse, 
is guilty of contributory negligence 
as matter of law. Brink v. Erie R. 
Co., 47 App. Div. 483, 62 NYS 408. 

{b] Standing too close.—If one 
struck by a train knew of its ap- 
proach and stood near enough to the 
track to be hit, he was guilty of con- 
tributory negligence. Washington, 
ete., R. Co. v. State, 140 Md. 115, 116 
AW ods: 

[c] Choice of dangerous way.— 
A pedestrian who crosses a railroad, 
where there is a network of tracks, 
which he knows to be unsafe, as- 
sumes the risk, so as to bar a recov- 
ery, where there is another safe 
erossing within fifty feet. Reynolds 
vy. Northern Pac. R. Co., 22 Wash. 
165, 60 P 120. 

Acts in emergencies see 
1862. 

Running risks io, save life or prop- 
erty see infra § 1 

General rules te Negligence § 514. 

87. Lucchese v. Spingola, (Cal. 
A.) 289 P 189. 

{a] For instance, where a pas- 
senger seated beside the driver of a 
truck in the cab with doors shut and 
curtains fastened was not familiar 
with the road and did not apprehend 
any danger until the truck was ac- 
tually struck at a railroad crossing, 
he was not negligent in failing to 
jump to avoid a danger of which ‘he 
was ignorant. Lucchese v. Spingola, 
(Cal. A.) 289 P 189. 

38, Cincinnati, ‘etc.,..R. Co. # yw 
Champ, 104 SW 988, nly KyL 1054. 

Disregard of warnings or direc- 
tions of employees see infra § 1911. 

389. As affecting duty to _ stop, 
oe and listen see infra §§ 1892, 


40. Louisville, etc., RR. MiConvave 
Scott, 184 Ky. 319, 324, 211 SW 747. 

“We do not agree with the conten- 
tion that because the deceased was 
an employee of the railroad company 
and presumptively knew of the time 
of the arrival of the train which pro- 
duced the injury he is for that rea- 
son alone to be charged with con- 
tributory negligence. The same em- 
ployment also informed him that it 
was the duty of those in charge of 
the train to give such warnings and 
signals when approaching the cross- 
ing aS were reasonably calculated to 


infra § 


RAILROADS 


ligence.*° 


~ [9§1860-1861 


is not alone sufficient to establish contributory neg- 
But one approaching a crossing must 
avail,himself of knowledge of the locality,*? and 
his familiarity with local conditions may be suffi- 
cient to show negligence when considered in connec- 
tion with other cireumstances.*? 

A stranger approaching a railroad fiwecs must 


exercise due care for his own safety,** and ignorance 


. The 


warn the traveler on the highway. 
Furthermore, he knew that upon oc- 


easions the train was not strictly on. 


time, and he is not to be charged 
with the knowledge that it was 
measurably on time. that day. But 
conceding that-the fact of his em- 
ployment gave him more accurate 
information as to the time of the 
running of the-train, and therefore 
imposed upon ‘him a correspondingly 
greater duty to discover the ap- 
proach of it to the crossing, the 
question then under the facts was 
one for the determination of the jury 
and not one for the court itself to 
determine as a matter of law.” 
Louisville, ete., R. Co. v. Scott, su- 
pra. % ; 

41. Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66; Owens v. 
Wilmington, ete., Tract. Co., 31, Del. 
475, 485, 117 A 454. 

“A person approaching a railway 
crossing of which he has knowledge 
must avail himself of such knowl- 
edge, so far as he can, and act ac- 
cordingly.” Owens vy. Wilmington, 
etc., Tract. Co., supra. 

42. U. S—Casey v. Chicago, etc., 
R. Co., 157 Fed. 66, 84 CCA 570; Chi- 


cago, etce., R. Co. v. Clarkson, 147 
Fed. 397, 77:-CCA 575. 

Ala.—Bates v. cae etc., R. 
Co,, 184 Ala. 655, 64 S 29 

Gal.—Stefanich: Vv. Dae ae) (Cal 
A. 210, 201 P. 940. 

Conn.—Popke v. New York, etc., 


R.Co., 71 AL 1098. 

Oh.—Baltimore,_ ete., Coe 
Stewart, 31 Oh. Cir. Ct. Ey [aff ti 
Oh. St. 603 mem, 84 NE 1133 mem]. 

Tex.—Robinson v. Houston Belt, 
oar R.. Co., (Civ. A.) 23 SW (2d) 

Can.—McCann v. Rex, 19 
Exch, 203, 49 DomLR 179. 

Que.—Bissonnette v. Grand Trunk 
R. Co., 58 Que. Super. 281. 

See Cleveland, ete., R. Co. v. Hen- 
son, 54 Ind. A. 349,,102 NE 399 (rec- 
ognizing the rule, but where plaintiff 
recovered under the doctrine of last 
clear chance). 

[a] Disregard of warnings,— 
“The testimony of plaintiff below 
shows that Mrs. Stewart knew the 
crossing well, and its surroundings, 
from having frequently used it com- 
ing from and going to her home; 
also that she knew that it was near 
or about the time that the train with 
which she collided was expected to 
pass. As she was passing along in 
front of the cemetery, named and lo- 
eated in the record as a point from 
which a train coming from the east 
could be seen, after passing the ele- 
vator located at the station to the 
east, many of the witnesses called 
by the plaintiff below, who were in 
and about this cemetery, heard the 
whistle sounded on the approaching 


Can. 


train. Some of those who heard it 
watched Mrs. Stewart, because not- 
withstanding the signal she con- 


tinued qn toward the crossing, ap- 
parently not heeding the signal and 
unconscious of the train’s approach.” 
Baltimore, etc., R. Co. v. Stewart, 31 
Oh? CirS Ct. 7527) 528" [ate ev Onesie 
603 mem, 84 NE 1188 mem]. / 

[b] Excessive speed.—Where a 
motor cyclist, familiar with the sit- 
uation and surroundings of a cross- 


that there was any railroad crossing at the point in 
question will not excuse the negligence of a traveler 
who should have observed the same.*# 


But one 


ing from having passed it often both 
day and night over a period of years, 
and who knew that trains frequent- 
ly passed there day and night, that 
neither watchman nor automatic sig- 
nals were used at the crossing, and 
that the track was elevated, drove 
toward it in the night at twenty 
miles an hour until so close that he 
lacked time to stop and collided with 
a passing train, he was guilty of 
contributory negligence and was not 
excused by the fact that the eleva~ 
tion of the track prevented his head- 
light from revealing the train in 
time. Robinson v. Houston Belt, 
ete., R. €o.; (Tex. Civ. A.) 23 SW 
(2d) 894. 

[c] Experienced railroad man.— 
Where intestate, a railroad man of 
long experience and observation had 
habitually passed the crossing where 
he was killed, and was familiar with 
defendant’s habit‘ in switching cars 
over the crossing, and at the time of 
the accident the headlight of the en- 
gine could have been distinctly seen 
for some distance, and also a brake- 
man on an attached flat car, with a 
lighted lantern, if intestate had 
looked therefor, he was either heed- 
less in not seeing the danger or care- 
less in attempting to cross despite 
the obvious danger, and was guilty 
of contributory negligence. Chica- 
go, etc., R. Co. v. Clarkson, 147 Fed. 
BOTS hp OC ART Ds 

{d] Familiarity not shown.— 
Where one injured at a_ railroad 
crossing lived about two miles there- 
from, this distance was so remote 
that he was not chargeable with 
knowledge of the ‘time the train in 
question usually crossed the road, or 
of the speed which it generally made 
at that place, although the velocity 
on the day of the accident and the 
injured person’s departure from his 
Ore on that day were usual. Kunz 

Oregon’ R., ete, :Co.,.,51-Or. 191,..98 
Pp 141, 94 P 504 

43. Rau v. Missouri Paes RuiGor 
(Mont.) 289 P 580; Baltimore, etc., 
R. Co. v. Kately, 12 Oh. A. 16, 26, 30 
OL Coma Sone 

“The plaintiff, though a stranger, 
was bound to exercise ordinary care 


for her own welfare.’ Baltimore, 
ete., R. Co. v. Kately, supra. 
[a] TIliustration.—Whether one is 


familiar with a railroad crossing’ or 
not does not affect the requirement 
that he exercise vigilant use of his 
senses to ascertain whether it is safe 
to proceed across it. Rau v. Mis- 
souri Pac. R. Co., (Mont.) 289 P 580. 

44. Allyn v.- Boston, ete., R. Co., 
105 Mass. 77, 79; Horandt v. Central 
R., Co.,/78 Nid. aad 0, Ts-Av ose Bal 
timore, etc., R. Co. v. Kately, 12 Oh. 
A. 16, 25, a) Oban AL 97; Anspach v. 
Philadelphia, 6tc.7 Re Cony225) Papas, 
74 A 378, 28 LRANS 382. 

“The fact that plaintiff did not 
know that there was a railroad there 
is no admissible excuse, because it 
is obvious that any man ‘who had his 
sight, and used it must have seen 
that he was approaching a_ railroad 
crossing. If the plaintiff did not see 
it, it shows conclusively that he. 
was’ not using the circumspection 
and care which every prudent man 
does and is required to use in travel- 
ling. It is absurd to suppose that a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numirer. 
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§§ 1861-1862] 


unfamiliar with conditions need not take precautions 
against local conditions rendering a crossing haz- 
ardous and of which he is reasonably ignorant.*° 

in Emergencies.*® 
traveler, without fault on his part, is placed in sud- 
den and imminent peril at a railroad Crossing and 
makes an error in endeayoring to avoid injury, he 
is not guilty of contributory negligence, although his 
act or omission is the proximate cause of his injury, 
provided he otherwise acts as a man of ordinary 
prudence under such exceptional cireumstances.** 
This rule is especially applicable where the person 


[§ 1862] g. Acts 


RAILROADS 


Where a 
the traveler.®° 


is placed in such a perilous position by reason of 


traveller using ordinary care could, 
in the daytime and with nothing to 
interfere with his vision, get upon 
this railroad crossing without see- 
ing it.” Allyn v. Boston, etc., R. Co., 
supra [quot Baltimore, etc., R. Co. v. 
Kately, supra]. 

45. Chicago, etc., R. Co. v. Han- 
sen, 78 Kan. 278, 283, 96 P 668. 

“We are unable to find the de- 
ceased guilty ‘of contributory neg- 
ligence. It does not appear that he 
had ever passed over that road be- 
fore, or knew the condition of the 
railroad track, its proximity to the 
hill or any of the facts which made 
the crossing especially dangerous. 
No reasonable application of the rule 
of ordinary care will require a per- 
son to take precautions against a 
danger of which he is ignorant.” 
Chicago, etc., R. Co. v. Hansen, su- 
pra. + 

46. General rules see Negligence 
§§ 517-519. 

47. U. S.—Lehigh Valley R. Co. 
v. Kilmer, 231 Fed. 628, 145 CCA 514 
[certiorari den 242 U. S. 627 mem, 37 
SCe, is) mem; 62 Li. ed: 535. mem]; 
Northern Pac. R. Co. v. Vidal, 184 
Fed. 707, 106 CCA 661. 

Ala.—Central of Georgia R. Co. v. 
Faust, 17 Ala. A. 96, 82 S 36 [cer- 
tiorari den 203 Ala, 248, 82 S 345]. 

Cal.—Warren v. Southern Califor- 
za R. Co., 6 Cal. Unrep. Cas. 835, 67 
13 


Del.—Nailor y- Meters: etc., R. 
Co., 29 Del. 145, 97 A 418. 
Uil.—Illinois Ch Rae Cot ova 


Hayer, 128 Tll. A. 315. [aff 225 Ill. 
Bl ace 80 NE 316]; Chicago, etce., R. 
Co; O’Leary, 126 Ill. A, 311. 


ind. —Pittsburgh, etc., R. Co.. v. 
Burton, 139 Ind. 357, 37 NE 150, 38 
‘NE 594; Peirce v. Jones, 22 Ind. A. 
163, 53 NE 431; Grand Rapids, etc., 
Re Co; viewCox) (8) Ind,-A.729; 535, NE 
183; Louisville, etc., Consol. R. Co. 
Vv. Kelly, 6 Ind. A. 545, 33 NE 1103. 

Ky.—Cincinnati, etc., Rat Co 
Ross, 215 Ky. 114, 284 SW 1015: 
Louisville, etc., R. Go. v. Molloy, 122 
Ky. 219, 91 SW 685, 28 KyL 1113. 

Mass.—La Fond v. Boston, ete, Rt. 
Co., 208 Mass. 451, 94 NE 693. 

Mich. —Richfield v. Michigan Cent. 
R. -Co., 110 Mich. 406, 68 NW 218. 

Miss.—Alabama, etc., IR Comm eve 
Lowe, 73 Miss. 203, 9S S496) 

Mo.—Swigart v. Lusk, 196 Mo. A. 
471, 192 SW 138; Carter v. Wabash 
R.- Co., 193 Mo. A. 223, 182 SW 1061; 
Farris v. St. Louis, etc., Ri CO” 167 
Mo. A, 392, 151 SW 979. 

N. J.—Dickinson v Brie R. Co., 81 
N. J. L. 464, 81 A 104, 837 LRANS 150. 

N. Y.—-Dyer v. Brie R. Co. FLAN 
Y. 228; Cook v. New York Cent. R. 
ox, 1 ‘Abb. Dec. 432, 3 Keyes 476, 3 
inranger seAle 8} Robson v. Nassau 
Flectric R. Co., 80 App. Div. 301, 80 
NYS 698; Hurley v. New York Cent., 
ete., R. Co., 90 Hun 1, 35 NYS 351; 
Leonard v. New York "Cent., etc., ism 
Co., 42 N. Y. Super. 225; Quill v. New 
York Cent., etc., R. Cou, 16, Daly 813, 
11 NYS 80 Taft 126 N. Y. 629 mem, 27 
NE 410 mem]. 

N. C.—Brown vy. Atlantic Coast 
Line R. Co., 171 N. C. 266, 88 SH 329; 
Johnson v. Seaboard Air Line R. Cor; 
i6o N.C. .431,- 79° SH 690; AnnCas 
1915A 598. 


Oh.—Pittsburgh, etce., R. Co. v. 
Dooley, 18 -Oh. Gir: Ct. N.S) 225, 82 
Oh, Cir. Ct. 655; Wheeling, etc., R. 
Co. v. Parker, 29 Oh, Cir. Ct. 1; Lake 
Shore, eter. KR, iCo.ov. Johnston,, 25 
Oh, Cir. Ctrl. 

Pa.—Loughrey v. Pennsylvania R. 
Co.) 284 Pa. 267, 131 A “260;-Thomas 
Vv. Pennsylvania. PES Cox, 215i, Pa. Olds 
US TAHT Pennsylvania LC Ona we 
Werner, 89 Pa. 59; Delaware, etc., 
R. Bri v. Smith, 1 Walk. 88. 

C.—Douglass v. Southern R. Co., 
92°58, C. 71, 62.SE 15, 63 SH 5. 

Tenn.—Southern R. Co. v. Whit- 
lock, 136 Tenn. 266, 188 SW 1151. 

Tex.—Graham v. Hines, (Civ. A.) 
240 SW 1015; Texas, etc., R. Co. v. 
Diaz, (Civ. A.) 284 SW 919; San An- 


tonio, etc., R. Co. v. Moore, (Civ. A.) 
208 SW 754; Baker v. Collins, (Civ. 
A.) 199 iSW 519: Galveston, )ete:, oR: 


Co. v. Linney, (Civ. A.) 163:SW 1035; 
Missourt, “etc.,. RR.) Co.) ve JOsling 26 
Tex. Civ. A. 370, 68 SW 1039; Bryant 
v. International, etc., R. Co., 19 Tex. 
Civ. A. 88, 46 SW 82. 

Wis.—Michaels v. Chicago, ete., R. 
Co., 146 Wis. 466, 131 NW 892. 

[a] Leaving violin in stalled car. 
—‘Appellee did not voluntarily have 
his automobile on the track, but it 
was there by an accident over which 
‘he had no control, and he had used 
every means in his power to get the 
automobile off the track, and when 
that could not be done in time he did 
all in his power to warn the engineer 
of the situation. It was not negli- 
gence to jeayve the violin in the au- 
tomobile.” San Antonio, etes, R. Co 
v. Moore, (Tex. Civ. A.) 208 SW 754, 
765 (action to recover for loss of car 
and violin). ‘ 

[b] Passenger jumping from trol- 
ley.—Where a trolley crossing a rail- 
road track appeared in imminent dan- 
ger of collision with a train, and in 
her excitement plaintiff jumped from 
the trolley and was injured, she was 
not guilty of negligence as matter of 
law, even though the trolley got 
across’ in time and she-would have 
been safe had she remained aboard, 
Robson v. Nassau Electric R. Co., 
80 App. Div. 301, 80 NYS 698 (suit 
against both railroad and street rail- 


road). 

43. Ga.—Macon, etc.,'R. Co v. 
Peet 26 Ga. 250. 

Ky.—Chesapeake, etc., R. Co. v. 


Ogles, 73 SW 751, 24 KyL 2160. 

Mo.—Swigart v. Lusk, 196 Mo. A, 
471, 192 SW 138; Farris v. St. Louis, 
etc., R. Co., 167 Mo. A. 392, 151 SW 
97.9. 

N, J-—Dickinson vi) Hrie. RR.» Co. 
81 N. J. L. 464, 81:A 104, 37 LRANS 
150. 

N. Y.—Bond v..New York Cent., 
etc., R. Co., 69 Hun 476, 23 NYS 450. 

Oht—=Pittsburgh, ‘ete., _R.\ ‘Co. ‘ v- 


Dooley, 13 Oh. Cir. Ct. N. S. 225, 32 
Oh. Cir. Ct. 655. ; 

Tex.—International, etc., R. Co. v. 
Neff, 87 Tex. 303, 28 ‘SW 283; Hous- 


ton, ete., R. Co. v. Byrd, (Civ. A.) 61 
Sw 147; Bryant v. internatijonal, 
etc., R. Co., 19 Tex. Civ. A. 88, 46 Sw 
82; “International, etc., R,; Co. v. Sein, 
ive Waxes NCiy i) 1A. 386, 33 SW 558 [att 
89 Tex. 68, 33 SW 215). i 

“Where a traveler, without any 
fault on his part, is placed in a po- 
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the railroad company’s negligence,*® but it has been 
held applicable where the emergency was created 
by a third person.?® 
peril is nonexistent but reasonably apprehended by 
All that is required of a person in 
such an emergency is that he act with ordinary care 
under the circumstances, it being for the jury to 
determine whether such an emergency existed and 
whether the traveler acted with due care. 
these doctrines are inapplicable where there is nei- 
ther real nor apparent danger of an imminent char- 
acter,°* or where the peril results from the negli- 


The rule applies, although the 


But 


sition of imminent peril at a cross- 
ing, the law will not ‘hold him guil- 
ty of such negligence as to defeat 
his recovery if he does not select the 
very wisest course, and an honest 
mistake of judgment in such a sud- 
den emergency will not, of itself, 
constitute contributory negligence, 
although another course might ‘have 
been better and safer; and this rule 
is especially applicable where the 
person is placed in such perilous po- 
sition by reason of the railroad com- 
pany’s negligence, as in failing to 
give the proper signals.” Dickinson 
+ SL Na Sti. .464,6463; 
: ‘37 LRANS 150. 

[a] Although person acts wildly 
and negligently in such a case the 
company is liable for an injury re- 
ceived since its negligence is the 
proximate cause of the injury. Bry- 
ant v. International, etc., R. Co., 19 
Tex. Civ. A. 88, 46 SW 82. 

{[b] Failure of defective automa- 
tic signals to work.—Swigart v. 
Lusk,,196 Mo. A. 471, 192 SW 1388. 

[ec] Failure of train to give cross- 
ing signals.—Swigart v. Lusk, 196 
Mo. A..°471, 192 SW 138;. Carter +. 
Wabash R. Co., 193 Mo. "A. 223, 182 
SW 1061 

[ad] Failure to lower 
gates.—Pittsburgh, ete, R. Co. v. 
Dooley, ;13.' Oh. .€ir jet, INA Sa 22osase 
Oh; Cip. Cty 655, 

49. Loughrey v. Pennsylvania R. 
Co., 284 Pa. 267, 181 A 260. 
ra ae v. Davis, (Mo. A.) 265 


51. Ala.—Louisville, ete., R. Co. 
v. Stewart, 128 Ala. 313, 29'S 562. 

Cal.—Bilton v. Southern Pac. R. 
Co., 148 Cal. 448, 83 P 440. 

Ind.—Union Tract. Co. Vv. Elmore, 
66 Ind. A. 95, 116 NE 837; Peirce v. 
Jones, 22 Ind. A. 168, 53 NE 431; 
Grand Rapids, ete., R. Co. v. Cox, g 
Ind. A. 29, 35 NE 183; Louisville, 
ete., ,Consol. sR./Co. Vv. Kelley, 6 Ind. 
A. 545, 33 NE 1108. 

Iowa.—Anderson v. U. S. Railroad 


crossing 


Administration, 203 Iowa 715, 211 
NW 872. 
Minn.—King v. Chicago, ete, R. 
ary 9 NW 611. 


Co., 77 Minn. 

N. H.—Folsom v. Concord, ete., R. 
Co., 68 N. H. 454, 38 A 209. 

N. J.—Dickinson v. Erie R. Co., 81 
N. J. L. 464, 81 A 104, 37 Lee 150. 

Oh. —Wheeling, etc., Co. 
Suhrwiar, 22 Oh. Cir. Ct. B60, 12 On. 
Cir. Dec. 809. 

[a] Conduct in light of peril.— 
The conduct of a person in such an 
emergency must be considered in the 
light of the peril that he saw before 
him, of the state of mind that he 
must have been in in view of the 
very few seconds of time that he ‘had 
to determine what would be the best 
course to pursue; and if he -exer- 
cised ordinary care. under all the cir- 
cumstances he is not guilty of con- 
tributory negligence, although he 
may not in fact have done what was 
the very best thing to do at the time. 
Wheeling, etc., R. Co. v. Suhrwiar, 
Bae. Oh. Gir. Ct. 560, 12 Oh. Cir. Dec. 

Question for jury see infra § 2071. 

52. Ga.—Macon, etc. R. Co. v. 
Winn, 26 Ga, 250. 

Mo.—Hall y. St. Louis-San Fran- 
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‘ 


gence of the person injured,®? or where despite the 
emergency an ordinarily prudent person would have 
A traveler is not negligent in choosing 
the safer of two dangerous alternatives.®° 

[§ 1863] h. Danger Incurred To Save Life and 
Limb, or Property. In accordance with the general 


escaped. °* 


eiseco RiiCos, 240 Sw 175, 177. 
‘ Pa.—Lunzer v. Pittsburgh, etc., R. 
Co., 296 Pa. 3938, 145 A 907. 

Tenn.—Southern R. Co. v. Whitlock, 

136 Tenn. 266, 188 SW 1151 
Vt.—Hazen v. Rutland R. Co., 89 Vt. 
94, 94 A 296 

“One cannot invent an emergency 
and thereby excuse himself.” Hall v. 
St. Louis-San Francisco R. Co., supra. 

[a] Ilustration—Where a rail- 
road track, which a truck had reached 
when the driver discovered an ap- 
proaching train, was a siding track 
terminating at a dirt bumper a short 
distance from the crossing, and the 
drjver had just crossed the track at 
another near-by place, where there 
were only two main tracks, the rule 
of sudden peril did not apply to his 
act in crossing in front o. the train, 
since he should have known he was 
in no imminent peril. Lunzer_ v. 
Pittsburgh, etc., R. Co., 296 Pa. 393, 
397, 145 A- 907 (where the court said: 
“The fact is that he was not in a 
position of sudden peril when he no. 
ticed the train. If he mistakenly 
thought he was because he did not 
use his sense of sight to see what 
was plainly observable, that the train 
was on the second track, he cannot 
hold the railroad company liable, be- 
cause his proceeding onward into the 
path of the train was due to his own 
faulty observation. The rule of sud- 
den peril which the court applied has 
no bearing on such a state of facts as 
are here presented; if it had, then 
in almost every grade crossing acci- 
dent case, a plaintiff who had not tak- 
en adequate precaution in driving 
over a railroad could set up that sud- 
denly noticing an approaching train 
which he should have seen before, he 
was placed in sudden peril. It is only 
when one is put in sudden peril with- 
out his own fault that he is not re- 
sponsible for an error of judgment 
and will not be conclusively charged 
with contributory negligence’). 

[b] Whipping up horse to cross 
track when so far therefrom as to be 
safe and able to stop cannot be ex- 
cused where it also appears that de- 
cedent was in no imminent peril on 
first sighting the train. Hazen v. 
Rutland R. Co., 89. Vt. 94, 94 A 296. 

53. Ala.—Georgia Cent. R. Co. v 
Foshee, 125 Ala. 199, 27 S 1006. 

Conn.—Peck v. New York, etc., R. 
Co.,, 50: Conn. .379: 

Ind.—Baltimore, ete. (Oley, 
Abegglen, 41 Ind. A. 603, i NE 560, 

Iowa.—Powers v. Iowa Cent. R. Co., 
157 Iowa 347, 136 NW 1049. 

Kan.—Moler v. Chicago, ete., R. Co., 
101 Kan. 280, 166 P 488 

Mass. —Fogg v. New York ete. R: 
Co., 223 Mass. 444, 111 NE 960. 

Mich.—Richfield v. Michigan Cent. 
R. Co., 110 Mich. 406, 68 NW 218. 

Minn.—Anderson vy. Davis, 151 
Minn. 454, 187 NW 224. 

Mo.—Hall v. St. Louis-San Fran- 
cisco R. Co., 240 SW 175; Aldridge v. 
Missouri Pac. R. Co., 215 Mo. A, 217, 
256 SW 93; Barris v. St. Louis, ‘ete., 
Re Co.,° 167% "Mo. A. 392, 151 SW 979. 

Oh.—-Cincinnati, ete., R. Co. v. Mur- 
phy, 18 Oh. Cir. Ct. 298, 10) (Oh. Cin 
Dec. 195. 

S. C.—Douglass v. Southern R. Co., 
82 S.C, 82,62 SH 15,638: Sh 5. 

Tenn.—Southern R. Co. v. eros 
136 Tenn. 266, 272,188 SW 1151 

Va.—Chesapeake, ete;, iR. Co. Vv. 
Hall, 109 Va. 296, 68 SE 1007. 

Wis.—Liermann v. Chicago, etc., R. 
Co., 82 Wis. 286, 52 NW 91, 33 AmSR 
3 


“Care 
danger, 


is required to keep out of 
as well as to avoid it after 
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getting into it, and the rule that sud- 
den peril excuses does not govern 
where the plaintiff, without exercis- 
ing due care, goes into a place of dan- 
ger, such as a railroad crossing is, 
and of which danger the track itself 
is a warning.” 3 Elliott Railroads 
(2d ed) § 1173 [quot Southern R. Co. 
v. Whitlock, supra]. 

“A traveler cannot invoke that doc- 
trine, if he has been guilty of negli- 
gence in entering upon the crossing 
without taking the necessary precau- 
tions to ascertain whether or not the 
train or car was coming.’ Douglass 
v. Southern R. Co., supra. 

[a] Iilustrations.—(1) Where a 
person is wrongfully on the track 
without defendant’s invitation, and 
being called on in a sudden emergency 
makes a mistake through an error of 
judgment as to the best course to pur- 
sue, he is not thereby relieved from 
his original negligence if it apparent- 
ly contributed to the injury. Cincin- 
nati, .ete., .R...Co..v.. Murphy, 18 Oh: 
Cir: Ct. 298, 10 Oh. Cir; Dec. 195. ~ (2) 
In an action by an automobile driver 
for injuries, the doctrine was inappli- 
cable where the contributory hegli- 
gence charged did not inhere in any- 
thing he did or failed to do after he 
saw the train, but in his negligence 
in getting into the perilous situation 
before he discovered the train. Ald- 
ridge v. Missouri Pac. R. Co., 215 Mo. 
A. 217, 256 SW 93. (3) Where plain- 
tiff negligently placed himself in a 
position of peril close to the railroad 
crossing without looking for an ap- 
proaching train, an emergency which 
then arose from his horses’ becoming 
frightened to prevent his discovery 
of his peril did not excuse his con- 
tributory negligence, and he could not 
recover. Powers vy. Iowa Cent. R. 
Co., 157 Iowa 347, 136 NW 1049. 

[b] Failure to look at right time 
and place.—Hall vy. St. Louis-San 
Francisco R. Co., (Mo.) 240 SW 175 
(auto driver). 

54. Smith v. Erie R. Co., 182 App. 
Div. 528, 169 NYS 831; Miller v. New 
Mork Cent, Jete.; (RCo. ot hun tbe, 
30 NYS 751; Buel v. New York Cent. 
R. Co., 114 Oh. St. 40, 150 NE 422. 

[a] Ample time to think and act.— 
Where decedent’s auto stalled on the 
track in front of a rapidly approach- 
ing train, and decedent then got out 
and stood on the track until killed, 
despite the fact that he was in full 
possession of his faculties and had 
ample time and opportunity to éscape, 
his negligence could not be excused 
on the theory of an error in the face 
of sudden emergency. Buell v. New 
York Cent. R. Co., 114 Oh. St. 40, 150 
NE 422. 

[b] Sixteen seconds for reflection. 
—Where plaintiff's auto stalled on a 
railroad crossing in front of an ap- 
proaching train, and for at least six- 
teen seconds plaintiff stayed in the 
car trying to get it off despite the 
spinning of his wheels due to oil on 
the crossing, and was then struck, 
the court appeared to believe sixteen 
seconds ample time for deliberation 
and held that plaintiff could not ex; 
cuse his negligence on the ground of 
emergency as he had sufficient time 
to deliberate and escape. Smith v. 
Erie R. Co., 182 App. Div. 528, 169 
NYS 831. 

55. Stocker v. Boston, etc., R. Co., 
83 N. H. 401, 143 A 68. 

[a] Only ~ chance of escape.— 
Where a plaintiff approached a rail- 
road crossing at five miles an hour in 
an automobile without seeing the 
train until it was so near the tracl 
as not to have time to stop short of 


[§§ 1862-1863 _ 


rules,*® a traveler at a railroad crossing is not cul- 
pably negligent in incurring danger to save the life 
or limb of another,®? unless he acted rashly and 
recklessly even under the emergency,®® but is neg- 
ligent in incurring danger to save property.®® 
plaintiff does not voluntarily incur danger, the fact 


If 


the crossing, the act of increasing 
speed and attempting to cross ahead 
of the train was not negligent unless 
in manner of performance, since it 
was the only chance of safety re-_ 
maining to plaintiff. Stocker v. Bos- 
ton, etc., R: Co., 83 N. H. 401, 143 A 68. 
56. Acts to save: 

Life or limb see Negligence § 520. 
Property see Negligence § 521. 


57. Sutter v. Pere Marquette R. 
Co., 230 Mich. 489, 202. INW 967; 
Spooner vy. Delaware, ete: Rar€et 


NYSt. 558 [aff.. 115. No) Y..22; 22) INE 
696]; Sheard v. Oregon Electric R. 
Cox, 131 Or. 415, 282 P 542; Michaels 
v. Chicago, etc., Ee -Coy 146 Wis. 466, 
131 NW 892. 

[a] Going on track to save chil- 
dren.—A girl eight years old is not 
chargeable with contributory negli- 
gence in going on a railroad track in 
front of an approaching train at a 
crossing in an attempt to save other 
children if she is circumspect. 
Spooner v. Delaware, etce., R. Co., 1 
oe 558 [Laff 1L15-N. -Y. 22,2) NB 


[b] Leaving place of safety to 
back team off track in order to save 
son, who was driving. Michaels v. 
Chicago, ete., R. Co., 146 Wis. 466, 131 
NW 8932. 

[ec] To prevent derailment.—The 
driver of a motor truck stalled on the 
track at a crossing in front of a rap- 
idly approaching train is not neces- 
sarily negligent in staying on his 
truck in-an endeavor to get it off the 
track, and thus perhaps save the lives 
of persons on the train who might 
be killed by derailment if it struck 
the truck, instead of at once jumping 
from the truck to save his own life. 
Sheard v. Oregon Electric R. Co., 131 
Or. 45, 282 P 542. 

[d] Attempting to clear track 
when train half mile away.—Where 
a train was one-half mile from ‘a 
erossing when plaintiff's automobile 
stalled thereon, it was not negligence 
for him to try to save the automobile 
and clear the track, but in the absence 
of obvious personal danger it was his 
duty to do so. Sutter v. Pere Mar- 
gues R. Co., 230 Mich. 489, 202 NW 


58. -Buell v. New York Cent. R. 
Co., 114 Oh. St. 40, 50, 150 NE 422, 

“While it is not negligence per se 
for one to voluntarily risk his own 
safety and life in an effort to rescue 
another from impending danger : 
nevertheless, if one rashly and un- , 
necessarily exposes himself to danger, 
and a rescue is attempted under such 
circumstances, or in such manner as 
to constitute recklessness, the pre- 
sumption of contributory negligence 
arises.” Buell v. New York Cent. R. 
Co., supra. 

[a] Leaving auto stalled on track 
and standing on track to flag train 
when there is ample time to escape is 
negligence, even if it be conceded that 
decedent was motivated by a desire to 
save the train from possible derail- 
ment. Buell v. New York Cent. R. Co., 
114 Oh. St. 40, 150 NE 422. 

59. Baltimore, etce., R. Co. v. Dris- 
kell, 101 Tl. A. 187; Morris v. Lake 
Shore, ete., R.'Co.;' 148 NOY. 182) 42 


NE 579; Smith v. Brie R. Co., 182 
App. Div. 528, 169 NYS 831; Knoll v. 
New York, ete., R. Co., 96 Mise. 1, 160 


NYS 922. Compare Lake Shore, etc., 
R.' Co. iv: Beall) 13 2Oh! Cirs CE 605, 6 
Oh. Gir. Dec. 250 (holding that it is 
not negligence on the part of one 
driving sheep across a railroad cross- 
ing to go back on the track in the face 
of an approaching train to save some 
of the sheep that had become fright- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘v. New York, etc., R. 
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that in his effort to save property he is unvoluntarily 
placed in danger will not establish contributory neg- 
The fact that plaintiff incurred risk to 
save the life of another at a railroad crossing will 
not render the railroad liable if it was guilty of no 


ligence.®° 


negligence.®? 


[§ 1864] i. Particular Applications of Rules®’— 
(1) Bicyclists. The general rule that one approach- 
ing or going upon a railroad crossing must exercise 
ordinary care®* applies to bicyclists.®* 

An error of judgment in an emergency for which 
he was not to blame will not render a bicyelist eul- 


ened and run back on to the crossing, 
where in doing so his foot caught in 
a defective plank in such crossing 
and he was killed by the approaching 
train). 

[a] Applications of rule.—(1) Vol- 
untarily exposing oneself to danger 
at a railroad crossing is contributory 
negligence, although the exposure is 
made in saving cattle or other prop- 
erty. Morris v. Lake Shore, etc., R. 
Co., 148 N. Y. 182, 42 NE 579; Knoll 
Co., 96 Misc. 1, 
160 NYS 922. (2) Where a person 
voluntarily leaves a place of safety 
and attempts to extricate his proper- 
ty from a place of danger on a rail- 
road crossing and is run over and 
killed, he is guilty of such a reckless 
exposure of himself as to preclude a 


recovery. Baltimore, etc., R. Co. v. 
Driskell,, (101 111. AS L372. ¢3))" “For 
some sixteen seconds at least, the 


plaintiff sat in his car with the young 
girl at his side, knowing that the 
train was swiftly approaching. As- 
sume that he was there by no fault 
of his own. Make allowance for the 
emergency and the natural desire to 
Save his property and his momentary 
expectation that he would succeed in 
moving his car. There is a limit to 
such considerations. The agency that 
was coming swiftly to destroy him 
and his passenger should have ruled 
him to save life rather than property. 
It is an irrational excuse that his 
slipping wheels would not carry his 
person from danger, when he had the 
chance to go free from harm and let 
the young woman live. I cannot but 
think that he took a dangerous chance 
in going on the track, and that, even 
if he was detained there for a time by 
the condition of the crossing, he neg- 
ligently and unnecessarily continued 
the exposure to danger. A person 
may risk an oncoming train to save 
life, but not to save property.” Smith 
v. Erie R. Co., 182 App. Div. 528, 532, 
169 NYS 881. 

60. Campbell v. Chicago Great 
Western R. Co., 108 Minn. 104, 121 
an 429, 133 AmSR 417, 28 LRANS 

[a] Runaway horse.—Where plain- 
tiff attempted to stop an approaching 
horse attached to a wagon, but with- 
out a driver, when near a railroad 
track, and was not standing on the 
track, nor near enough to be struck 
by a train before it came into view, 
coming rapidly around the curve, he 
was not guilty of contributory negli- 
gence, where the horse in his flight 
dragged him onto the track, where he 
was run over. Campbell v. Chicago 
Great Western R. Co., 108 Minn. 104, 
121 NW 429, 133 AmSR 417, 28 LRA 
NS 346. 

61. Nelson v. Lake Shore, etc., R. 
oo 185 App. Div. 174, 183, 172 NYS 

“The defendant was not guilty of 
any actionable negligence. That be- 
ing so, the plaintiff could not create 
a cause of action against the defend- 
ant even if the evidence presented the 
case of one who voluntarily risked his 
life to save another.”’ Nelson v. Lake 
Shore, etc., R. Co., supra. 

62. Traveler’s method of locomo- 
tion as affecting degree of care gener- 


‘ally see supra § 1855 text and notes 
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pably negligent.®> 

[§ 1865] (2) Equestrians.®® 
that one approaching or going upon a railroad cross- 
ing must exercise ordinary care®’ applies to eques- 


The general rule 


[§ 1866] (3) Horse-Drawn Vehicles®®—(a) Dri- 


vers. 


3-8 
See supra § 1855. 

64. Ala.—Louisville, ete., R. Co. v. 
Stewart, 128 Ala. 313, 29 S 562. 

N. ae fone v. Maine Cent. R. Co,, 
eS 5 342, 74 A 589. 

N. eure v. New York, etc., R. 
Roi geek N. Y. 502, 99 NE 86, 42 LRA 


Wash.—Cole_ v. ema is Pach ek. 
Co., 82 Wash. 322, 144 P 34. 
Wis.—Swanson v. Lake Superior 


peainet Transfer R. Co., 228 NW 
[a] Keeping wheel under control. 


—One riding a bicycle on a highway 
approaching a railway crossing must 
keep his bicycle under complete con- 
trol and be prepared to stop within 
a reasonable time. Avery v. New 
York, ete., R..Co:, 205 N. Y- Foo, 99 NE 
86, 43 LRANS 158. 

Motor cyclists see infra § 1869 text 
and note 5 [ec]. 

65. Johnson v. Seaboard Air Line 
R..Co., 163. IN. Co 431,. 79-SH°690>- Anni 
Cas1915A 598. 

General xule and its qualifications 
see supra § 1862. 

66. peepee animals see infra 


§ 1868 
67. See supra § 1855. 
68. Chesapeake, etc., R. Co. v. 


Young, 146 Ky. 317, 142 SW 709. 


69. Frightened animals see infra 


§ 1868. 

70. See supra § 1855. 

71. U. S.—Partridge v. Boston, 
ete., R. Co., 184 Fed. 211, 107 CCA 49. 


Ala.—Louisville, etc, R. Co. v. 
Loyd, 186 Ala. 119, 65 S 153. 

Cal.—Basham v. Southern Pace. Co., 
176 Cal. 320, 168 P 359: 

Colo.—Great Western R. Co 
Drorbaugh, 24 Colo. A. 188, 134 Pp 168. 

Conn.—Wueppeshal v. Connecticut 
Co., 87 Conn. 710, 89 A 166; Popke v. 
New York, etc., R. Co., 71 A 1098. 

Ill.—Roth v. Wabash R. Co., 154 Ill. 
A. 315; Wells v. Baltimore, etc., R. 
Con 5s ae VAL 234 Chicazo, (Cle... kt. 
Co. v. Sack, 186 If]. A. 425; Cleveland, 
etc., R. Co. v. Sparks, 122 ste A. 400. 

Ind.—Chesapeake, etc., Co 
Perry, 66 Ind. A. 532, tie. NE 548: 
Lake Erie, etc., R. Co. v. Oland, 49 
Ind. A. 494, 97 NE 543; Cleveland, 
etc., R. Co. v. Wuest, 41 Ind. A. 210, 83 
NE 620. 

Iowa.—Emerick v. Chicago Great 
Western R. Co., 199 Iowa 464, 202 NW 
113; Williams Vv. Chicago, ete., BR..Cos 
139 Iowa 552, 117 NW 956. 

Kan.—Clark v. Atchison, etc. R. 
Co., 127 Kan. 1, 272 P 128; Beech v. 
Missouri, etc., R. Co., 85 Kan. 90, 116 
12) Palys 

Ky.—Kentucky Tract., etc., Co. v. 
Brawner, 208 Ky. 310, 570 Sw 825; 
Chicago, etc., R. Co. v. "Armstrong, 168 
Ky. 104, 181 SW 957; Illinois Cent. 
R. Co. v. Outland, 160 Ky. 714, 170 SW 
48: louisville, ete., R. Co. v. Onan, 
110 SW 380, 33 KyL 462. 

Me.—Goodwin v. lite Cent. R. Co., 
118 Me. 565, 93 A 17 

Md.—Frank Steil Teas Coy: 
Washington, ete., Electric R. Co., 120 
Md. 419, 87 A 8388. 

Mich. ’_pugas v. Munising, etc., R. 
Co., 189 Mich. 620, 155 NW 579. 

N. C.—Hines v. Norfolk Southern 
RCo.) 166 N. C. 222, 72 SH! 325, 
Oh.—-Baltimore, ete., R. Co. v. Stew- 


The general rule that one approaching or going 
upon a railroad crossing must exercise ordinary 
eare’® applies to drivers of horse-drawn vehicles*? 
of various kinds.*? 

The speed with which a driver approaches a cross- 
ing may constitute negligence,7? although a rapid 


art, 31 Oh. Cir. Ct. 527 [aff 77 Oh. 603 
mem, 84 NE 1133 mem]. 

Pa.—McKahan vy. Baltimore, etc., R. 
Co., 223 Par i,.72 A 261, 16 AnnCas 
173; Hare v. Philadelphia, etc., R. Co., 
65 Pa. Super, 39. 

Tex.—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813 
[rev (Civ. A.) 105 SW 519]. 

Wis.—Linden vy. Minneapolis, etce., 
R. Co.,.156 Wis. 527, 143 NW 167. 

Can.—McCann y. Rex, 19 
Exch. 203, 49 DomLR 179. 

[a]. Backing horse.—Hines v. Nor- 
folk Southern R. Co., 156 N. C, 222, 
72 SE 325. 


Can. 


[b] Gentle horse.—Popke v. New 
Work?! ‘etent Ra @o;.- (Cone). Wi ae Ogee 
[ec] Rural mail carrier.—Williams 


v. Chicago, etc., R: €o.,,139 Towa 552; 
117 NW 956 (sorting mail instead of 
watching for train). 

[ad] Contributory negligence not 
shown.—Great Western R. Co. v. 
Drorbaugh, 24 Colo. A. 188, 131 P 168 
(driver of wagon broken down on 
crossing engaged in transferring load 
to another wagon and assuming that 
train would stop in time to avoid ac- 
cident). 

72. See cases infra this note. 


[a] Bobsleighs.—Linden y. Minne- 
apolis, etc., R. Co., 156 Wis. 527, 143 
NW 167. 


[b] Buggy.—Roth vy. Wabash R. 
Co., 154 Ill. A. 315; Chesapeake, etc., 
R. Co, v. Perry, 66 Ind. A. 532, 118 NE 
548; Beech v. Missouri, ete., R. Co., 
85 Kan. 90, 116 P 213; Chicago, ee 
R. Co. v. Armstrong, 168 Ky. 104, 181 
SW 957; Louisville, ete, R. Co. v. 
Onan, 110 Sw 380, 33 KyL 462; Balti- 
more, etc., R. Co. v.. Stewart, 31 Oh. 
Cir. Ct. 537 Femi ie TO)ols, She 603 mem, 
84 NE 1133 mem]. 

[ec] Coal wagon.—Illinois Cent. R. 
Co: v. Outland, .160 Ky. 714, 170 SW 
48; Hare v. Philadelphia, etc., R. Coz, 
65 Pa. Super. 39 (driver’s negligence 
precluding recovery for damage to 
wagon and horses, even though defect 
in planks of crossing rendered it es- 
sential for him to give particular at- 
tention to management of team). 

[dad] Delivery wagon.—Louisville, 
ete., R. Co, v. Loyd, 186° Ala. 119, 65 
S'153: 

[e] Farm 
Southern Pac. Co., 
P2359" Cleveland, ete Co. Vv. 
Sparks, 122 Ill. A. 400 (two-horse 
wagon loaded with melons, struck at 
night, and driver killed). 

[f] Grain binder.—Clark v. Atchi- 
son, ete., R. Co., 127 Kan. 1, 272 P 128. 

{g¢] Hack.—Boyd v. St. Louis 
Southwestern R. Co., 101 Tex. 411, 
108 SW 813 [rev (Civ. A.) 105. SW 
519]; McCann vy. Rex, 19 Can, Exch. 
203, 49 DomLR 179. 

[h] Milk wagon.—Hmerick v. Chi- 
cago Great Western R. Co., 199 ‘Iowa 
464, 202 NW 118 (one horse). 

73. Roth v. Wabash R. Co., 154 Tl. 
A. 315; Illinois Cent. R. Co. v. Scheev- 
ers, 134 Ill. A. 514 [aff 235 Ill. 227, 85 
NE 192]; Chase v. Maine Cent. R. Co., 
167 Mass. 383, 45 NE 911; Wilds v. 
Hudson River R. Co., 24 N. Y. 430, 23 
HowPr 492 [rev 33 Barb. 503]; Tan- 
guay v. Grand Trunk R. Co., 20 Que. 
Super. 90 

[a] Canter.—Approaching a rail- 
road crossing in a closed buggy with 


wagon.—Basham 
PG TCalos3205 168 
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speed is not necessarily negligence as matter of 

Ordinary eare is sufficient.7° 

A driver is not necessarily guilty of 

contributory negligence in approaching ‘a railroad 

crossing at night with an unlighted vehicle.** 
Unlawful conduct’® of the driver of a horse-drawn 

vehicle will not preclude recovery,’® unless it is a 


law.*4 
Lights.7° 


proximate cause of the accident.®° 


Trusting to the horses instead of dinecting them 


may constitute negligence.** 


the horses at a canter is negligence. 
Roth v. Wabash R. Co.; 154 Ill. A. .315. 

{b] Trotting (1) down to crossing 
in face of numerous warnings may be 
negligence. Tanguay v. Grand Trunk 
R. Co., 20 Que. Super. 90. (2) Evi- 
dence that the person injured was 
driving at a trot with the reins loose 
and attempted to stop the horse only 
when it reached the track is insuffi- 
cient to show freedom from contribu- 
tory negligence. Chase v. Maine 
Cent. R. Co., 167 Mass. 383, 45 NE 911. 

74, Tyler v. New York, etc., R. Co., 
137 Mass. 238; Missouri, ete., R. Co. 
v. Gillenwater, (Tex. Civ. A.) 146 SW 
589; Betterley v. Brattleboro St. R. 
Co., $1 Vt. 500, 101 A 441. 

{a] That one driving cannot stop 
before reaching crossing after dis- 
covering the approach of a train does 
not necessarily show negligence. Ty- 
ae New York, etc., R. Co., 137 Mass. 


[b] At a trot.—The fact that one 


’. drove over a railway* crossing at a 


trot, and that the speed was not low- 
ered, would not charge him with neg- 
ligence if the speed was no greater 
than ordinary prudence permitted. 
Betterley v. Brattleboro St. R. Co., 9 
Vt. 500, 101 A 441. 

[c] Defective ¢rossing.—The mere 
fact that plaintiff’s mule was going 
fast when crossing a railroad cross- 
ing when plaintiff was thrown out 
does not of itself constitute contribu- 
tory negtigence relieving the company 
of liability for the defective condition 
of the crossing. Missouri, etc., R. Co. 
eater (Tex. Civ. A.) 146 SW 


75. Reid v. Schaff, (Mo. A.) 210 
SW 85. 
[a] Wagon driver, who in ap- 


proaching a railroad crossing acted as 
an ordinarily prudent man would 
have done under the same circum- 
stances, exercised ordinary care, and 
that is all that can be required of 
ae Reid v. Schaff, (Mo. A.) 210 SW 


§ ay iat of care generally see supra 

Missouri rule as to drivers of mo- 
tor vehicles see infra § 1869 text and 
note 8 [a]. . 

76. Motor vehicles see infra § 1872 
text and note 38. 

77. Webb v. Deering Southwestern 
R. Co., (Mo. A.) 196 SW 86. 

[a] Illustration.—It was not the 
duty of the driver of a buggy to have 
it equipped with a light to indicate 
its presence to servants of a railroad 
at a_ crossing. Webb vy. Deering 
Se mecsterh R. Co., (Mo: A.) 196 SW 

78. Generally see supra § 1859. 

Of motorist see infra §§ 1873-1877. 

79. Louisville, etc., R..Co. v. Da- 
vis, 7. Ind. A. 222,°33 NE 451. 

[a] Leaving horses unhitched on 
street in violation of city ordinance. 
Louisville, ete., R. Co. v. Davis, 7 Ind. 
A. 222, 33 NE 451. 

80. Ilinois Cent. R. Co. v. 
ers, 134 Tl. 
NE 192]. 

[a] Violation of speed ordinance. 
—Illinois Cent. R. Co. v. Scheevers, 
134 Ill. A. 514 faff 285 Ill. 227, 85 NE 
192] (by city fire marshal in horse- 
drawn vehicle)., 

Proximate cause generally see in- 
fra § 1926. 

81. Dugas v. Munising, etc., R. Co., 


Scheev- 
A. 514 [aff 235 Ill. 227, 85 


RAI sa iia 


negligence.®? 


Driving agaitist a etic is glaring and culpable — 


An emergency®® may excuse the driver of a horse- 
drawn vehicle for conduct which would ordinarily 
be held negligence.**# 

[§ 1867] (b) Occupants Other than Drivers. 
general rule that one approaching or going upon a 


The 


railroad crossing must exercise ordinary eare*® ap- 


189 Mich. 620, 155 NW 579. 

[a] Illustration.—Where a person, 
driving at night in a sleigh toward an 
unfenced railway track where there 
were no cattle guards, knew that he 
was approaching.the crossing, but ex- 
ercised no care to see that he had got 
off the track, leaving this matter en- 
tirely to the knowledge and instinct 
of his horses, and, the ground being 
covered with snow, the horses turned 
along the track, the railway company 
was not liable ‘for a resulting injury 
in a collision with a train, as it was 
his duty to exercise as much caution 
about remaining on the track as in 
going on it, and he was not justified 
in leaving the matter entirely to the 
horses. Dugas v. Munising, etc., R. 
Co., 189\Mich. 620, 155 NW 579. 

82. Metropolitan Trust, etc., Bank 
v. Chicago, etc., R. Co., 150 Ill. A. 407. 

&3. General rule and its qualifica- 
tions see supra § 1862. 

84. I1l.—Illinois Southern R. Co 
Hayer, 128 Ili. A. 315 [aff 225 111. 613, 
80 NE 316]. 

Ky.—Cincinnati, etce., Con deve 
Spears, 152 Ky. 200, 153 Sw "236. 

Me.—Moore v. Maine Cent. R. Coy 
106 Me. 297, 76 A 871 

Mo.—Carter v. Wabash R. Co eto: 


Mo. A. 228, 182 SW 1061; Palmer v. 
Chicago, etc., R. Co.;' 142 Mo. A. 638, 
121 SW 1087. 

Oh.—Pittsburgh, ete, R. Co. v. 
Dooley, 13 Oh. Cir. Ct. N. S. 225, 32 
Oh. Cir. Ct. 655; Wheeling, 


ete, R. 
Co. v. Parker, "29 Oh. Cir. Ct. a6 

Pa.—Razzis v. Philadelphia, etc., R. 
Co., 278 Pa. 550, 117 A 204; Marfilues 
Vv. Philadelphia, ete., R. Co., 227, Pa. 
281, 75 A 1072. 

S. C.—Douglass v. Southern R. iGo; 


82S. C. 71, 62 SE 15, 68 SE 5. 
Tex.—International, etc., R. Co. v. 
Neff, 87 Tex. 303, 28 SW 283; Galves- 


ton, ;etc., R. 
163 SW 1035. 

[a] Tllustrations.—(1) Negligence 
is the want of that care which ordina- 
rily prudent men use in the same cir- 
cumstances, and as even ordinarily 
prudent men, when caught in a trap 
where they must act instantly, mis- 
calculate and misjudge; that the 
driver of a traverse sled caught in a 
passage near a railroad with a fright- 
ened team mistakenly concluded that 
the safest course would be to try to 
cross the track, and so came nearer to 
the track then he otherwise would, 
would ngt necessarily be negligence. 
Moore v. Maine Cent. R. Co., 106 Me. 
297, 76 A 871. (2) Where a driver, 
having stopped, looked, and listened, 
goes upon a crossing, and his wheels 
are caught between the rail and 
planks of the crossing whereupon he 
looks for a train, and, seeing none, 
attempts to move his wagon, and is 
struck by a train running over sixty 
miles an hour, if in thé emergency 
suddenly arising, he failed to do what, 
after mature deliberation, would be 
the wisest thing, he is not chargeable 
with contributory negligence. Marfi- 
lues v. Philadelphia, etc., R. Co., 227 
Pa, 281) 75 A L072. 

[b] Jumping.—Where, owing toa 
railroad company’s negligence in not 
signaling the approach of a train to a 
crossing, plaintiff drove close and 
then suddenly saw the train, and her 
horses reared and plunged, plaintiff 
was not chargeable with negligence in 
attempting to jump from the buggy 


Co. v. Linney, (Civ. A.) 


plies to occupants other than the driver of a horse- 
drawn vehicle.’® 


Such occupant is not, however, 


to avoid injury. Cincinnati, etc., R. 
oe v. Spears, 152 Ky. 200, 153 SW 

[c] Backing.—A wagon driver, . 
placed in sudden peril from an ap- 
proaching train while driving over a 
railroad crossing, was not required to 
exercise the best judgment as to 
whether it was wiser to try to back 
off the track or to go forward, and 
was not conclusively negligent be- 
cause he tried to back when he should 
have gone forward. Razzis v. Phila- 
delphia, etc., R. Co., 273 Pa. 550, 117 
A 204. 

{[d] Failure to whip horses across 
track.—It was not error to refuse to 
instruct that it was contributory neg- 
ligence for plaintiff not to whip his 
horses across the track on the discov- 
ery of a train near him, if thereby 
he could have escaped, since the peril 
may have been so imminent and terri- 
fying as to excuse him for failing to 
adopt the best course. Palmer v, Chi- 
cago, etc., R. Co., 142 Mo. A. 633, 121 
Sw 1087. 

85. See supra § 1855. 

86. U. S.—Erie R. Co. v. Hurlburt, 
221 Fed. 907, 137 CCA 477. 

Ind.—Toledo, etc., R. Co. v. Lander, 
48 Ind. A. 56, 95 NE 319. 

Ky.—Kentucky Tract., etc., Co. v. 
Brawner, 208 Ky. 310, 270 SW 825. 

AARC gee v. St. Louis, ete. R. 

(A.) 178 SW 273. 

Coe Y.—McCullough vy. Pennsylvania 
R. Co., 158 NYS 4. 

Pa._—Von Bergen v. Erie R. Co., 70 
Pa. Super. 46. 

[a] Buggy or buckboard driven by 
employee of deceased.—Toledo, etc., 
He Co, v. Lander, 48 Ind. A. 56, 95 NE 


he 

[b] Livery vehicle.-—A passenger 
in a horse-drawn vehicle driven by 
another must use the caution of a rea- 
sonably prudent person when ap- 
proaching a steam railroad grade 


crossing. McCullough vy. Pennsyl- 
vania R. Co., 158 NYS 4 (two-horse 
cutter). 

{c] If driver is negligent to plain- 


tiff’s knowledge, the laws cast upon 
him ‘‘the duty of exercising ‘due care 
for his own safety, for in such cir- 
cumstances ‘he may not blindly omit 


all precaution on his part.” Landrum. 
v. St. Louis, ete., R. Co., (Mo. A.) 178 
SW 278, 276. 

{d] Not trusting to driver. 


Where plaintiff, riding with her hus- 
band in a buggy as they approached a 
railroad crossing, was looking out 
for her own safety and using her own 
eyes and ears for the purpose of de- 
termining whether trains were ap- 
proaching, wholly independent of her 
husband, she was responsible for her 
own personal negligence in failing to 
see a-train which might have been 
seen by exercising reasonable care 
while looking. Erie R. Co. v. Hurl- 
burt, 221 Fed. 907, 187 CCA 477. 

{e] Directing driver.—Where an- 
other occupant of a buggy assumes to | 
direct the driver as to the safety of 
crossing a railroad track and negli- 
gently tells him to go ahead when 
there is danger, such other occupant 
cannot avoid a charge of contributory 
negligence on the plea that the driver 
alone was responsible for the safety 
of the vehicle and its occupants. 
Landrum v. St. Louis, etce., R. Co., 
(Mo. A.) 178 SW 273. 

{f] Contributory negligence not. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“a 


> ©, 


§§ 1867-1869 


necessarily obligated to do any specifie thing,*? and 
is under no affirmative duty to seize the reins,** 
check the horse,’® jump,°®® or apprise the driver of 
danger which is as obvious to him as to such other 


oceupant.®+ 


An emergency®? may excuse the occupant for con- 
duet which would otherwise constitute negligence.®* 

[§ 1868] (4) Frightened Animals.*+ 
riding or driving near or over a railroad crossing is 
bound to exercise ordinary care in respect of his 
horse or team to prevent it from becoming frightened 
and eausing injury;°° and in determining whether 
he exercised proper care or not the character of the 
horse or team and the injured person’s knowledge 
But it is not con- 


thereof should be considered.®® 


shown.—Deceased, a comparative 
stranger in the neighborhood, who 
had been invited by some young peo- 
ple to attend a dance, and who ac- 
cepted the invitation and rode in a 
covered spring wagon with them, 
drawn by a gentle team driven by a 
competent driver, and who while re- 
turning, and without the slightest op- 
portunity to warn the others or to 
protect herself, was struck and killed 
at a crossing, was not guilty of con- 
tributory negligence. Martindale v. 
Oregon Short Line R. Co., 48 Utah 
464, 160 P 275. 

Imputed negligemce see Negligence 
§§ 586-594. 

87. McCullough v. Pennsylvania R. 
Co., 158 NYS 4. 

[a] Extent of rule.— ‘This rule 
does not require the passenger to have 
done any specific thing, . . . nor 
even to look or listen, provided he was 
otherwise seasonably apprised of the 
approach of the train. The rule mere- 
ly required the passenger in general 
terms to ‘use reasonable care,’ and our 
appellate courts have. not been dis- 
posed to disturb verdicts of juries in 
cases where the amount of care taken 
by the passenger has been very 
slight.” McCullough v. Pennsylvania 
mR. Contos N Yor, 6: 

88. Hoag v. New York Cent., etc., 
R.-Co., 111 N. Y. 199, 18 NE 648; Mc- 
Cullough v. Pennsylvania R. Co., 158 
NYS 4; McCaffrey v. Delaware, etc., 
Canal Co., 16 NYS 495 [aff 137 N. Y. 
568 mem, 33 NE 339 mem]. 

89. Louisville, etc., R. Co. v. Cal- 
vert, 170 Ala. 565, 54 S184. : 

[a] Deaf driver.—Where plaintiff, 
while in a vehicle driven by her fa- 
ther, who was solely responsible for 
its control and movements, was in- 
jured in a railroad crossing accident, 
the fact that her father’s hearing was 
not perfect did not make her responsi- 
ble for not checking the horse. Louis- 
ville, etc., R. Co. v. Calvert, 170 Ala. 
566. 54 S 184. 

90. Hoag v. New York Cent., etc., 
Rios il N.Y. 199, 918 NES 648; 
McCullough v. Pennsylvania R. Co., 
158 NYS 4; McCaffrey v. Delaware, 
etc., Canal Co., 16 NYS 495 [aff 137 
N. Y. 568 mem, 33 NE 339 mem]. 

91. McCaffrey v. Delaware, etc., 
Canal Co., supra. 

92. General rule and its qualifica- 
tions see supra § 1862. ’ 

93. Hoag v. New York Cent. R. Co., 
tf IN Ye 99, 18) NE 64850 Dyer Vv. 
Erie R. Co., 71 N. Y. 228. 

[a] Panic stricken leap.—The fact 
that a traveler jumped from a wagon 
driven by another when in imminent 
danger of a collision at a_ crossing 
does not bar a recovery, although he 
might have escaped injury had _he re- 
mained quiet. Dyer v. Erie R. Co., 
Ta INGRY 1'2/2'8 2 

[b] Failure to jump from a wagon 
when suddenly confronted with im- 
pending death from an onrushing 
locomotive at a crossing is not negli- 
gence, even though an instanteous 
leap might have saved decedent in the 


“emergency. Hoag v. New York Cent. 
eR: Co., 111 N. Y. 199, 18 NE 648. 


94. Equestrians generally see 
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tributory negligence that such person merely knows 
of the danger and knows that his horse or team may 
become frightened,®” although the fact of such knewl- 
edge may have an important bearing upon the ques- 


tion,®® and may constitute contributory negligence, 


A person 


the horses. 


supra § 1865. 

Horse-drawn vehicles generally see 
supra §§ 1866, 1867. 

95. St. Louis, etc., R. Co. v. Hichel- 
man, 118 Ark. 36, 175 SW 388; Illinois 
Cent. R. Co. v. Griffin, 184 Ill. 9, 56 
NE: 337 [aff 84 Ill. A. 152]; Hlinois 
Cent. R. Co. v. Farrell, 86 Ill. A. 436; 
Wabash R. Co. v. Jenkins, 84 Ill. A. 
511; Louisville, ete., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 473, 32 


‘KyL 252; Paris, ete., R. Co. v. Calvin, 


(Tex. Civ. A.) 103 SW 428 [aff 101 
Tex. 291, 106 SW 879]. 

[a] Dangerous position.—It is the 
duty of a traveler at a railroad cross- 
ing not unnecessarily or negligently 
to place his horse in a position where 
it may be frightened by escape of 
steam or other noises necessarily 
made by engines, even though oper- 
ated with due care. St, Louis, etc., 
R. Co. v. EHichelman, 118 Ark. 36, 175 
SW 388. 

[b] Contributory negligence not 
shown.—That one drives within fifty 
feet of a crossing and the horse, 
frightened by the noise of a train, 
runs away and causes injury is not 
conclusive, as matter of law, of a want 
of due care on the part of the driver. 
Herrick v. Sullivan, 120 Mass. 576. 

96. Atchison, etc., R. Co. v. John- 
son, 7 Kan. A. 594, 52 P 460; Whitby 
v. Baltimore, etc., R. Co., 96 Md. 700, 
54 A 674; Peterson v. Chicago, etce., R. 
Co.. 64 Mich. 621, 31 NW 548. 

[a] Knowledge not proved.—A 
husband’s knowledge of the unsafe 
and foolish character of a horse can- 
not be attributed to his wife, where 
he did not know that she was going 
to use the horse. Whitby v., Balti- 
mere: etc., R. Co., 96 Md. 700, 54 A 

74. 

97. Western R. Co. v. Cleghorn, 
143 Ala. 392, 39 S133; Ohio, etc., R. 
Co. v. Trowbridge, 126 Ind. 391, 26 
NE 64; Pittsburg, etc., R. Co. v. Tay- 
lor) +104 Pa. .:306,\ 49. AmR- 5805; | Wt. 
Worth, etc., R. Co. v. Morris, 45 Tex. 
Civ. -A. 596, 101 SW 1038; Sherman, 
etce., R. Co. v: Bridges, 16 Tex. Civ. 
A. 64, 40 SW 536: Missouri, etc., R. 
Co. v. Thomas, (Civ. A.) 28 SW 139 
[rev on other grounds 87 Tex. 282, 28 
SW 343]. 

[a] Attempt to drive borse near 
box car negligently permitted to re- 
main at a street crossing, after the 
driver sees that the horse has become 
frightened, is not such contributory 
negligence as to preclude him from re- 
covering for injiyries caused thereby, 
if it does not appear that he knew 
that it was dangerous to do so. _ Ft. 
Worth, etc., R. Co. v. Morris, 45 Tex. 
Civ. A. 596. 101 SW 1038. 

Driving horses near standing or ap- 
proaching locomotives or cars see 
infra § 1915. 

Knowledge of danger in general see 
supra § 1860. ; 

98. Ohio, ete., R. Co. v. Trowbridge, 
126 Ind. 391, 26 NE 64. 

99. Louisville, etc., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 473, 32 
KyL 252; Pittsburgh Southern R. 
Co. v. Taylor, 104 Pa. 306, 49 AmR 


580. 
[a] Tlustrations.—(1) Where 


where by reason of such knowledge the danger might 
have been easily avoided.®® 
Leaving vehicle to control horse. 
not necessarily negligent in jumping from, or fail- 
ing to get out of,? a vehicle in order better to control 


The driver is 


[§ 1869] (5) Motor Vehicles—(a) Drivers Gen- 
erally. The general rule that one approaching or 
going upon a railroad crossing must exercise ordi- 
nary care® applies to drivers of motor vehicles* of 


plaintiff and his companion, although 
their horses were badly frightened at 
the carcass of a horse killed by a train 
and lying on the railroad right of way 
near the highway, compelled them to 
pass, and, on returning with a load, 
whipped the horses in order to induce 
them to pass, whereupon they backed 
the wagon off a fill and caused plain- 
tiff’s injuries, plaintiff was negligent 
as a matter of law, and could not re- 


cover. \ LouiSville, «ete, R.+-Co. vs 
Armstrong, 127 Ky. 367, 105 SW 473, 
32 Kyl 252. (2) Where plaintiff 


knew that some cars had run off the 
track near the highway and that a 
neighbor’s horse had been frightened 
by them, but nevertheless drove his 
horse along that road when he could 
have avoided it by going a short dis- 
tance through his own field, and his 
horse took fright and injured him, he 
is guilty of contributory negligence. 
Pittsburgh Southern R. Co. v. Taylor, 
104 Pa. 306, 49 AmR 580. 

I. St. Louis, etc., R. Co, v. Boback, 
71 Ark. 427, 75 SW 473. 

[a] It is not contributory negli- 
gence per se to jump from a vehicle 
and attempt to grasp the bridle and 
prevent the horse from running. St. 
Louis, ete., R. Cov. Boback,“T1) Ark: 
427, 75 SW 473. 

2. Southern R. Co. v. Crawford, 
164 Ala. 178, 51 S 340. 

[a] Ignorance of train’s approach. 
—Until a traveler at a crossing be- 
comes aware of an approaching train, 
it is not his duty to leave his vehicle 
and go to the head of his team to be 
in a better position to control it. 
Southern R. Co. v. Crawford, 164 Ala. 
178, 51 S 340. 

3. See supra § 1855. 

4 U.S.—Blunt v. Chicago, etc., R. 
Co: 84 By (2d) 63. ‘ 

Ala.—Hurt v. Southern R. Co., 205 
Ala. 179, 87 S533. 

Cal.—Stefanich v. Payne, 54 Cal. A. 
210, 201 P 940; Martz v. Pacific Elec- 
tric R.-Co.,81 Cal. As 592, 16h Pete: 

Fla.—Atlantic Coast Line R. Co. v. 
Weir, 63 Fla. 69, 58 S 641, 41 LRANS 
307, AnnCas1914A 126. 

Ull.—Burns v. Chicago, etc., R. Co., 
223 Til. A. 4389. 

Ind.—Guion v. Terre Haute, etc., 
gael, Co., 82 Ind. A.. 458, 143 NE 

Iowa.—Ballard v. Chicago, ete., R. 
Co., 193 Iowa 672, 185 NW 993; 
Hawkins v. Interurban R. Co., 184 
Iowa 232, 168 NW 234; Sohl v. Chi- 
cago, etc., R. Co., 183 Iowa 616, 167 
NW 529; Dusold v. Chicago Great 
ere R. Co., 162 Iowa 441, 142 NW 


Kan.—Schaefer v. Arkansas Valley 
Interurban R. Co.,' 104 Kan. 394, 179 
P 823 [reh den 104 Kan. 740, 181 P 


118]. 
Ky.—Louisville, ete, R.. Co. v. 
Hurst, 220 Ky. 402,:295 SW 458; 


Louisville, ete., Ri Co. v. Treanor, 179 
Ky. 337, 200 SW 634. 

Mich.—Pamburn v. Michigan Cent. 
R. (°n., 228 Mich. 472, 200 NW 111. 


Minn.—Anderson v. Davis, 151 
Minn. 454, 187 NW 224. 
Miss.—Columbus,-ete., R. Co. vw. 


Lee, 149 Miss. 543, 115 S 782. 
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various kinds,® including cases where suit is brought 


for damage to the ear.® 
Degree of care.’ 


Mo.—State v. Bland, 237 SW _ 1018 
[quashing sub nom. Sandry v. Hines, 
(A.) 226 SW 646]. 

Mont.—Normandin v. Payne, 65 
Mont. 543, 212 P 285; George v. North- 
ern Pac. R. Co., 59 Mont. 162, 196 P 
869. 

Nebr.—Askey v:. Chicago, R: 
Co., 101 Nebr. 266, 162 NW 647. 

N. H.—Collins v. Hustis, 79 N. H. 
446, 111 A 286. 

N. Y.—Fitch v. New York Cent. R. 
Co., 233 N. Y. 356, 185 NE 598; Miller 
v. New York Cent. R. Co., 226 App. 
Div. 205, 234 NYS 560 [aff 252 N. Y. 
546 mem, 170 NE 137 mem]; Salt City 
Express, etc., Co. v. New York Cent. 
R. Co., 213 App. Div. 371, 210 NYS 
679; Pliss v. Erie R. Co., 207 App. 
Div. 46, 201 NYS 610. 

N. C.—Harrison v. North Carolina 
R. Co., 194 N. C. 656, 140 SE 598. 

Okl.—Clements v. Atchison, etc., R. 
€o., 124 Okl. 18, 253 P 496. 

Pa.—Miller v. Pennsylvania R. Co., 
299 Pa. 63, 149 A 85: Tull v. Balti- 
more, etc., R. Co., 292 Pa. 458, 141 A 
263; Seiwell v. Hines, 273 Pa. 259, 
116 A 919, 21 ALR 139; Serfas v. Le- 
high, etc., R. Co., 270 Pa. 306, 113 A 
370, 14 ALR 791; Pittsburgh Transp. 
Co. v. Pennsylvania R. Co., 96 Pa. 
Super. 302. 

S. D.—McFarland v. Chicago, 
R. Co., 51 S. D. 85, 212 NW 493. 

Tenn.—Hurt v. Yazoo, etc.; R. Co., 
140 Tenn. 623, 205 SW 4387. 

Tex.—Kansas City, ete, R. Co. v. 
Perry, (Commn. A.) 6 SW (2d) 111 
[rev (Civ. A.) 296 SW 683]; Galves- 
ton, etc., R. Co. v. Duty, (Commn. A.) 
277 SW 1057 [aff (Civ. A.) 267 SW 
744]; Texas R. Co. v. Adams, (Civ. 
An) 27 SW) (2d)- 331. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 

Va.—Payne v. Brown, 133 Va. 222, 
112 SE 833; Atlantic Coast Line R. 
oe v.' Church, 120 Wa. -725,.92 SH 

Wash.—Allison v. Chicago, etc., R. 
Co., 83 Wash. 591, 145 P 608; Nicol 
v. Oregon-Washington R., etc., Co., 71 
Wash. 409, 128 P 628, 43 LRANS 174. 

W. Va.—Boggess v. Monongahela 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480. 

Wis.—Kanass v. Chicago, etc. R. 
Co., 180 Wis. 49, 192 NW 383. 

Ont.—Reynolds v. Canadian Pac. R. 
Co., 59 Ont. L. 396, [1926] 4 DomLR 
458; Orth v. Hamilton Grimsby, etc., 
Hlectric R. Co., 43 Ont. L. 137; Fried- 
man v. Canadian Nat. R. Co., 31 CanR 
Cas 401. : 

[a] Driving car into engine, strik- 
ing it just under engineer’s seat in 
the cab, is not exercising ordinary 
care. Texas, etc., R. Co. v. Adams, 
(Tex. Civ. A.) 27 SW (2d) 331. 

5. See cases infra this note. 

[a] Coach.—Boggess v. Mononga- 
hela West Penn Public Serv. Co., 107 
W. Va. 88, 147 SE 480. 

[b] Coupé.—Pamburn v. Michigan 
Cent. R. Co., 228 Mich. 472, 200 NW 
111; Harrison v. North Carolina R. 
Co., 194 N. C. 656, 140 SE 598. 

[c] Motor cycle.—Robinson Vv. 
Houston Belt, ete., R. Co., (Tex. Civ. 
A.) 23 SW (2d) 894. 

[d] Pony tonneau.—Allison v. Chi- 
cago, etc., R. Co., 88 Wash. 591, 145 
P 608. 

[e] Roadster.—Seiwell v. Hines, 
273 Pa. 259, 116 A 919, 21 ALR 139. 

[f]. Sedan.—Hisele v. Detroit, etc., 
R. Co., 224 Mich. 236, 194 NW 995. 

[g] Small two cylinder car.—Haw- 
kins v. Interurban “R. Co., 184 Iowa 
232, 168 NW 234. 

{h] Touring car.—Fitch v. New 
Work Cent. RR. (Co., 283 Na5Y., 366, 135 
NE 598; Clements v. Atchison, etc., 
R. Co.;/124 Ok. 13, 253 P 496. 

[i] Traction engine.—See infra § 
1871. 


etc., 


etc., 


In the absence of a statute im- 


‘ 
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posing a higher degree of care,® motorists are ordi- 


narily® held to the exercise of no higher degree of 


[i] Tractor.—Kanass v. Chicago, 
etc., R. Co., 180 Wis. 49, 192 NW 383. 

{k] Truck.—Hurt v. Southern R. 
Cos, 205)Ada, 179, 87S 533,,, Sohlw. 
Chicago, etc., R. Co., 183 Iowa 616, 
167 NW 529; Louisville, etc., R. Co. v. 
Hurst, 220 Ky. 402, 295 SW 458. 

6. Cal.—Stefanich v. Payne, 54 Cal. 
A. 210, 201 P 940. 

Iowa.—Dusold v. Chicago Great 
wees R. Co., 162 Iowa 441, 142 NW 
24°85 


Mont.—Normandin v. Payne, 65 
Mont. 543, 212 RP. 285; George v. 
Northern Pac. R. Co., 59 Mont. 162, 
196 P 869. 


‘N. Y¥.—Salt City Express, etc., Co. 
v. New York Cent. R. Co., 2138 App. 
Dix... 371, 210 NYS 6795 -Pliss: wal rie 
R. Co., 207 App. Div. 46, 201 NYS 610. 

Pa.—Pittsburgh Transp. Co. v. 
eo he .R. Co., 96 Pa. Super. 
302. 

S. D.—McFarland v. Chicago, 
R. Co 51 S.'D.8550212 NW 498: 

Va.—Payne v. Brown, 133 Va. 222, 
112 SE 833. 

Wash.—Allison v. Chicago, etc., R. 
Co., 83 Wash. 591, 145 P 608; Nicol 
v. Oregon-Washington R. Co., 71 
Wash. 409, 128 P 628, 48 LRANS 174. 

W. Va.—Boggess v. Monongahela 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480. : 

Wis.—Kanass vy. Chicago, ete. R. 
Co., 180 Wis. 49, 192 NW 3838. 


etc., 


[a] Contributory negligence 
shown.—Normandin v. Payne, 65 
Mont, *"§43, 2720) P.02853- Pittsburgh 


Transp. Co. v. Pennsylvania R. Co., 
96 Pa. Super. 302; McFarland v. Chi- 
Cago, eteka Re Co:25 L (Si De Sb, oboe NIMs 
493; Allison v. Chicago, etc., R. Co., 
83 Wash. 591, 145 P 608. 

[b] Contributory negligence not 
shown.—Dusold v. Chicago Great 
Western R. Co., 162 Iowa 441, 142 NW 
213; Salt City Express, etc, Co. v. 
New York Cent. R. Co., 213 App. Div. 
371, 210 NYS 679. 

7. Generally see supra § 1855 text 
and notes 68-88. 

Drivers of horse-drawn vehicles see 
supra § 1866. 

Pedestrians see infra § 1878. 

8. See cases infra this note. 

[a] In Missouri (1) under L. 
(1911) p 330 § 12 subsec 9 a require- 
ment that the driver of an automo- 
bile should exercise the highest de- 
gree of care was authoritatively held 
to require his exercise of the highest 
degree of care for his own safety 
(Daniel v. Pryor, 227 SW 102; Thread- 
gill v. United R. Co., 279 Mo. 466, 214 
SW 161 [street railroad case]; Freie 
v. St. Louis, ete., R. Co., (A.) 241 Sw 
671; Carroll v. Missouri Pace. R. Co., 
(A.) 229 SW 284), (2) although other 
cases under the act of 1911 held the 
requirement applicable only to the 
care a motorist should exercise to 
avoid injury to others, and not to him- 
self (Stepp v. St. Louis-San Francisco 
R. Co.,. (A.) 211 SW. 730; Advance 
Transf. Cov vi Chicago} ete., Ri Co.; 
(A.) 195 SW 566 [both stated to have 
been subsequently overruled in Rob- 
ertson v. St. Louis, etc., R. Co., (A.) 
264 SW 443]). (3) The highest ‘de- 
gree of care requirement of the act 
of 1911 was eliminated by L. (1917) p 
403 et seq. Robertson v. St. Louis- 
San Francisco R. Co., supra; Gengle- 
bach v. Payne, (A.) 236 SW 1092 
(holding, with reference to an acci- 
dent occurring in 1918, that an auto- 
mobile driver, crossing a railroad in 
a city, is not required to exercise the 
very highest degree of care, but only 
that degree reasonably to be expected 
of, and ordinarily exercised by, care- 
ful persons under the circumstances). 
(4) In 1921 the highest degree of care 
requirement of the act of 1911 was re- 
enacted (L. [1921, Extra. Sess.] p 91 
§ 19) in language slightly different 


care than that exercised by any other traveler,?° 


from the act of 1911, and the law of 
1921 is held to impose upon the ‘driv- 
er of a motor vehicle the obligation 
to exercise the highest degree of care 
for his own safety both generally (see 
Motor Vehicles § 583 text and note 31 
{a]) and on approaching or entering 
upon a railroad crossing. Alexander 
v. St. Louis-San Francisco R. Co., (A.} 
4 SW (2d) 888; Robertson y. St. Lou- 
is-San Francisco R. Co., supra. 

[b] In New York there is author- 
ity to the effect that Railroad L. § 53a, 
providing that, on passing warning 
signs three hundred feet from a rail- 
road crossing, drivers of vehicles 
must reduce their speed to a safe 
limit, and proceed cautiously and 
carefully, with the vehicle under com- 
plete contral, calls for a greater de- 
gree of care on the part of the driv- 
er of a vehicle approaching a cross- 
ing than was formerly required. Hor- 
ton v. New York Cent. R. Co., 202 App. 
Div. 428, 195 NYS 680. 

Statutory standards of care re- 
quired of motorists generally see Mo- 
tor Vehicles § 583. 

9. See case infra this note. 

[a] In Oregon (1) the law de- 
mands of a motor truck driver going 
over a crossing a higher degree of 
care in proportion than it does of a 
pedestrian or a driver of‘a light ve- 
hicle drawn by a single horse. Olds v. 
Hines, 95 Or. 580, 590, 187 P 586, 188 P 
716. (2) “For the reason that the 
train has the right of way and must 
have it in order properly to conserve 
the safety and convenience of the 
traveling public, the truck driver has 
no right to claim priority of passage.’ 
His own vehicle is self-propelled and 
controllable within very narrow. lim- 
its. Its collision with a train is 
fraught with danger to many people. 
Accordingly the law demands of the 
truck driver a higher degree of care 
in proportion than it does of the pe- 
destrian or the driver of a light ve- 
hicle drawn by a single horse.” Olds 
v. Hines, supra. 

10. Ind.—Central Indiana R. Co. v. 
Wishard, 186 Ind. 262, 114 NE 970 
[transf (A.) 108 NE 35]; Central In- 
diana R. Co. v. Wishard, 104 NE 593. 

Ky.—Louisville, etc., R. Co. v. Trea- 
nor, 179 Ky. 337, 200 SW 634. 

Okl.—St. Louis, ete., R. Co. v. Model 
Laundry, 42 Okl. 501, 502, 141 P 970. 

Tenn.—Hurt v. Yazoo, etc., R. Co., 
140 Tenn. 623, 205 SW 487. 

Va.—Southern R. Co. v. Vaughan, 
118 Va. 692, 88 SE: 305, LRA1916E 
1222, AnnCas1918D 842. 

“The ‘degree of care required of a 
traveler in making a railway crossing 
is that degree which a prudent per- 
son, in the same situation and under 
the same conditions, would ordinarily 
exercise, and, although its constituent 
elements may vary with variations 
in such situations and conditions, the 
care required is the same degree in 
all cases; and the driver of an auto- 
mobile is not required to exercise a 
higher degree of care than a prudent 
person on foot or in a different con- 
veyance would ordinarily exercise, 
whatever may be the difference in 
character or extent of the precaution- 
ary measures required of him to con- 
stitute that degree.’ St. Louis, etc., 
R. Co. v. Model Laundry, supra. 

[a] Other kinds of travel.—‘‘The 
same rule as to care at crossings 
should be applied to drivers of auto- 
mobiles that is applied to drivers of 
other vehicles. . . While it may be 
true, as appellant contends, that the 
character of the vehicle in such cases 
should have some influence on the 
question of the care to be used by its 
driver at such crossings, yet in its last 
analysis the ultimate question in ev- 
ery case is always the same, viz.: 
Did the person attempting to cross 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1869] 


ordinary care being sufficient.1* 


eare.15 


the track use that degree of care 
which an ordinarily prudent person 
would have used situated and circum- 
stanced as the person who attempted 
to cross the track, whether on foot, 
on horseback, in a wagon, carriage, 
automobile, or any other vehicle?’ 
Central Indiana R. Co. v. Wishard, 
(Ind.) 104 NE 593, 596. 

[b] .Heavy wagons.—A higher de- 
gree of care is not required of drivers 
of automobiles in approaching a grade 
crossing than of drivers of heavy 
wagons or vehicles. Louisville, ete., 
R. Co. v. Treanor, 179 Ky. 337, 200 SW 


634. 

1i.5 Caine Va Davis, 55 Cal. A. 565, 
203 PB 807. 

{a] Utmost care not required.—An 


automobile driver, before crossing a 
track at a crossing, was required to 
exercise merely ordinary care, and 
not the utmost care. Cain v. Davis, 
55 Cal. A. 565, 203 P 807. k 

12. Central Indiana R. Co. v. Wish- 
ard, 186 Ind. 262, 114 NE 970 [transf 
(A.) 108 NE 35]; Central Indiana R. 
Co. v. Wishard, (Ind.) 104 NE 593; 
Salt. City Express, etc., Co._v. New 
York Cent. R. Co., 213 App. Div. 371, 
210 NYS 679; Hurt v. Yazoo, etc, R 
Co., 140 Tenn. 623, 205 SW 437. 

[a] Greater control.—The fact 
that persons injured in a collision 
at a crossing were in an automobile 
does not change the rule of ordinary 
care for their own safety at the time 
of the accident, but the control a 
driver has over his machine and the 
fact that a machine cannot become 
nervous, are circumstances for con- 
sideration in determining the stand- 
ard of care which must govern them 
and the degree of care they must ex- 
ercise. Hurt v. Yazoo, etc., R. Co., 140 
Tenn. 623, 205 SW 437. 

[b] Comparison with horse-drawn 
vehicles.—Although the jury may 
properly consider the more complete 
control over an automobile, and the 
freedom from danger of fright, as 
compared with a horse-drawn vehicle, 
in determining whether the driver 
used due care in approaching a rail- 
road crossing, the legal duty of an au- 
tomobile driver does not differ from 
that of the driver of a horse-drawn ve- 
hicle. Central Indiana R. Co. v. 
Wishard, 186 Ind. 262, 114 NE 970 
[transf (A.) 108 NE 35]. 

[ec] Allowance for greater speed.— 
“The degree of care which must be 
exercised by a person driving an au- 
tomobile upon a railroad crossing 
where the view is in part obstructed, 
differs somewhat from the rule to be 
applied in the case of horse-drawn ve- 
hicles. The rate of speed is usually 
greater and more attention is required 
by the driver to the operation of the 
car, and a stop may not be made by a 
word of command but requires manip- 
ulation of mechanical devices. The 
driver must give closer attention to 
keeping his car in the road and to oth- 
er vehicles that may be approaching. 
During this time he must listen for 
signals and look in both directions 
for trains. His alertness and vigil- 
ance must depend upon all these con- 
ditions. He must proceed cautiously 
and exercise that reasonable degree 
of care that the eircumstances de- 
mand. This rule of due care is often 
determined in particular cases by the 
dangers that exist an’d the opportuni- 


_ties afforded him, not only by physi- 


fi But the charae- 
teristics peculiar to motor-driven vehicles may be 
considered in determining the question of contribu- 
tory negligence,!* and a different type of precaution- 
ary measures may be required in order to attain the 
universal standard of ordinary care.'? 
nection it has been said that the driver of a ear must 
exercise a “high degree of ordinary care,”!* or that 
he will be “rigidly held” to the exercise of reasonable 
Although the driver of a car carrying pas- 
sengers for hire may owe the highest degree of care 
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road.+ 


In this con- 


Emergency.”° 


cal conditions present, but by his re- 
liance on timely warnings he has a 
right to expect.” Salt City Express, 
ete, Co. «vi New >) York, Cent, JR. ‘Co:, 
213 App. Div. 371, 373, 210 NYS 679. 

13. St. Louis, ete., R. Co. v. Model 
Laundry, 42 Okl. 501, 515, 141 P 970. 

“It may be, for reasons urged by de- 
fendant, that the driver of an auto- 
mobile should be held bound to take 
more and different precautionary 
measures against collision than either 
a footman or a driver of some other 
conveyances; but, if so, it would seem 
that such additional and different pre- 
cautionary measures are required to 
constitute the same degree of care 
that the footman or driver of such 
other conveyance may exercise by 
fewer or different precautionary meas- 
ures.” St. Louis, etc., R. Co. v. Mod- 
el Laundry, supra. 

14. Krodel v. Baltimore, etc., R. 
Con sso, We Va. Stan bAs Sm Soe. 

15. Chase v. New York Cent., etc.; 
R. Co., 208 Mass. 137, 94 NE 377; 
Baltimore, ete., R. Co., 99 
W. Va. 374, 386, 128 SEH 824. 

“The driver of a horse drawn ve- 
hicle must look and listen in a rea- 
sonable way to secure his safety if 
possible, when approaching a cross- 
ing, but the driver of an automobile 
who is better able to settle an uncer- 
tainty on the side of safety, is rigidly 
held to reasonable care and precau- 
tion.” Krodel vy. Baltimore, etc., R. 
Co: supra. 

16. Southern R. Co. v. Vaughan, 
118 Va. 692, 88 SE 305, LRAY916H 
1222, AnnCas1918D 842. 

[a] TIllustration.—The fact that 
the chauffeur at the time of his death 
was carrying a passenger for hire, 
whereby he was charged with the 
very highest degree of care, did not 
charge him with such degree of care 
in going on the track as between him- 
self and defendant railway in such 
action for his death, since the duty 
to exercise the highest care obtained 
only as between the chauffeur and his 
passenger, and did not alter the stand- 
ard of care owing by the chauffeur as 
between himself and defendant which 
was simply that of exercising reason- 
able care for his own safety. South- 
ern R. Co. v. Vaughan, 118 Va. 692, 
88 SEH 305, LRA1I916H 1222, AnnCas 
1918D 842. 

17. Owens v. Wilmington, etce., 
Tract. Co. 31, Del: 475.117 A. 4545 
Goodman vy. Chicago, etc., R. Co., 248 
Til. A. 128. 

[a] Down grade.—If the driver of 
an automobile attempts to cross the 
tracks of a trolley line, when by rea- 
son of a down grade he knows it is 
more difficult for the motorman to 
stop or check his car, the driver 
should exercise more care than would 
be necessary where the place of cross- 
ing was on a level or ascending grade. 
Owens vy. Wilmington, etc., Tract. Co., 
81 Del. 475, 117 A 454. 

[b] Weather conditions.—“‘The 
presence of the snow is advanced as 
explaining the failure of the plaintiff 
to apprehend the approaching train. 
A driver of a motor vehicle is bound 
in using the highway to notice the 
conditions and observe the surround- 
ings occasioned by climatic incidents. 
If the snow interfered at all with 
plaintiff's vision, ordinary care and 
precaution in approaching a danger- 
ous crossing would demand an in- 
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toward his passengers, this does not increase the 
standard of ordinary care for his own safety which 
fulfills his obligation as between him and the rail- 
Where conditions increase the danger, the 
motorist should increase his precautions.** 

What constitutes negligence on the part of mo- 
torists approaching or going upon a crossing under 
the foregoing principles'® will in the last analysis 
depend on the facts of the particular case.1® 


The driver of a motor vehicle is 


not culpably negligent for errors of judgment in an 


creased degree of care, even to the 
extent of stopping his automobile. 
There is abundance in the record, 
however, to justify the conclusion 
that the snow was not sufficient to 
prevent plaintiff from seeing the 
train.’”” Goodman v. Chicago, etc., R. 
Co:,.248 TIA 128s 35: 

Care at crossing as proportioned to 
danger generally see supra § 1855 text 
and notes 66-88. 

18. See supra text and notes 3-17. 

19. See cases infra this note. 

fa] Negligence shown.—(1) 
Where the driver of an automobile as 
he approached a railroad crossing was 
looking down and listening to the 
engine of the automobile while the 
other occupants of the car were jok- 
ing and “kidding” those in another 
automobile which they had outspeed- 
ed, and none of them gave any at- 
tention whatever to the fact that they 
were driving upon a railroad cross- 
ing, the facts showed gross ecareless- 
ness in the management of the au- 
tomobile, and showed that all the 
people in the car were negligent. Co- 
nant v. Grand Trunk R. Co., 114 Me. 
92, 95 A 444, (2) Plaintiff approached 
defendant’s railroad crossing in a-city 
at night, ‘driving an automobile at the 
rate of fifteen miles an hour, and could 
have stopped within fifteen feet. 
Plaintiff's headlights enabled him to 
see an object within the radius of one 
hundred feet; an are light was burn- 
ing near the crossing. Defendant was 
pushing a box car over the crossing 
at the rate of three or four miles 
per hour, and plaintiff, not seeing 
the car, although there was a red 
light on the northwest corner there- 
of and although there were two 
brakemen on top, each with a lan- 
tern, ran into it approximately eight 
feet from the front thereof. It was 
held that plaintiff saw or should have 
seen the car in time to have avoided 
the collision, and was therefore neg- 
ligent as matter of law. Allison v. 
Chicago, etc., R. Co., 883 Wash. 591, 
145 P 608. (3) Where ona clear night 
a motorist whose lamps were burn- 
ing drove off of the planked way ata 
railroad crossing into the cattle guard 
where his machine stalled and was 
demolished by a train, he was negli- 
gent. Nicol v. Oregon-Washington 
R., etc., Co., 71 Wash. 409, 128 P 628, 
43 LRANS 174 (suit for damage to 
car). (4) Where motorists saw a 
train approaching a crossing, but, 
from its make-up and fact that.no 
signal was given, and other facts, be- 
lieved that the train was on a spur 
track which did not cross the high- 
way, and proceeded, they could not re- 
cover for damages sustained when the 
train struck them, since, having seen 
the train approaching, it was their du- 
ty to make sufficiently careful ob- 
Servation to ascertain whether they 
might safely proceed, before they 
went upon the track. Smith vy. Ore- 
gon Short Line R. Co., 47 Ida. 604, 277 | 
P 570, 

[b] Passing waiting automobiles 
lined up at a crossing instead of wait- 
ing one’s turn is not negligence in 
itself but is a circumstance indicat- 
ing impatience which may have im- 
pelled the driver to attempt to cross 
too soon. Henderson v. St. Louis, etc., 
R. Co., (Mo. A.) 248 SW 987 [aff 284 
SW 788]. 

20. General rule and its qualifica- 


‘car.—Dickinson v. Erie R. Co 
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emergency for which he was not to blame.*? 

[§ 1870] (b) Other Occupants Generally. Irre- 
spective of the doctrine of imputation of negligence,”? 
it is the duty of the occupant of a motor vehicle 
other than the driver to exercise ordinary eare for his 
own safety,?* and where reasonably necessary to 
warn the driver of impending danger.** 
not the duty of such an occupant to interfere with 
the operation of the ecar,?* nor is he obligated to warn 


tions see supra § 1862. 
U. S—Brien v. Detroit United 

R. Co., 247 Fed. 693; Lehigh Valley 
R. Co. v. Kilmer, 231 Fed. 628, 145 CCA 
§14 [certiorari den 242 U. S. 627 mem, 
37 SCt 13 mem, 61 L. ed. 585 mem]. 

Ala.—Central of Georgia R. Co. v. 
Faust, 17 Ala. “A. 96, 82S 36 [certio- 
rari den 203 Ala. 248, 82 S 345]. 

Del.—Nailor v. Maryland, etc., R. 
Co., 29 Del. 145, 97 A 418. 

Towa.—Andersgon v. U. S. Railroad 
ae 203 Iowa 715, 211 NW 


y.—Cincinnati, etc., R. Co. v. Ross, 
nie Ya 114, 284 Sw 1015. 
Mo.—Norton v. Davis, (A.) 265 SW 


107; Swigart v. Lusk,.196 Mo. A. 471, 


192 SW 138. 
N. J.—Dickinson v. Erie R. Co., 81 
N. J. L. 464, 81 :A 104, 37 LRANS 150. 
N. C.—Brown v. Atlantic Coast Line 
R. Co., 171 N. C. 266,:88 SE 329. 
Pa.-—Thomas v. ‘Pennsylvania R. 


Co., 275 Pa. 579, 119 A 717; Wingert 

v. Philadelphia, etc., R. Co., 262 Pa. 

21, 104 A 859. : 
Tex.—Graham v. Hines, (Civ. A.) 


240 SW 1015. 

{a] Losing presence of mind.— 
Where an automobile driver, ap- 
proaching a crossing which obstructed 
the view of the track, proceeded to- 

ward the crossing until he obtained 
a view of the track, where, because 
of the proximity of the train ap- 
proaching at a high rate of speed 
without having given the statutory 
signals of approach, he lost his pres- 
ence of mind, became confused, and 
lost control of the car, and was there- 
by placed in a position of peril, the 
railroad cannot defeat liability for re- 
sulting injury on the ground of con- 


tributory negligence. Central of 
Georgia R. Co. v. Faust, 17 Ala. A. 
96, 82 S 36 [certiorari den 203 Ala. 248, 


82 S 345]. 

{[b] Abandoning car.—Where the 
driver of a car approaching a railroad 
crossing was placed in sudden ‘danger 
by a rapidly approaching train which 
had failed to give the required signals 
and the driver jumped from his car 
and let it run unattended onto the 
crossing, where it was struck by the 
train, in a suit for damage to the 
car, he could not be held guilty of 
negligence as matter of law for aban- 
doning the car in the emergency, 
even though he might have been able 
to stop in time to save it as well as 
himself. Cincinnati,. ete., R. Co. v. 
Ross, 215 Ky. 114, 284 SW 1015. 

{c] Jumping instead of es iad 
J. L. 464, 81 A 104, 37 LRANS 150 
(suit for personal injuries to ‘driver 
and damage to car). 

{d] Attempting to back off track 
and jumping too late.—Brown v. At- 
lantic Coast Line R. Co., 171 N. C. 266, 
88 SE 329. 

fe] Going from reverse to for- 
ward.— Where plaintiff, who had 
backed his automobile upon a cross- 
ing before discovering the approach- 
ing train, instead of continuing to 
back across, shifted gears and start- 
ed ahead, he would not be responsi- 
ble for failure to exercise the best 
judgment, as he was confronted with 
a sudden emergency. Wingert v. 
Philadelphia, etc., R. Co., 262 Pa. 21, 
104 A 859. 

[f] Speeding up.—Where the driv- 
er of an automobile, whose view was 
obstructed by a standing box car, did 
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than drivers.?8 
But it is 


negligence.®° 


not see an approaching train until 
within eight or ten feet from the 
crossing, she was not negligent as 
matter of law in speeding up in an 
effort to cross in front of the engine 
instead of attempting to stop, even 
though she could probably have ac- 
complished the latter. Anderson _v. 
Railroad Administration, 203 
Iowa 715, 211 NW 872 (suit for dam- 
age to car). 

[g] Remaining in stalled car 
while companion cranked it.— Where a 
motor car which deceased was ‘driving 
became stalled on defendant’s tracks 
at a crossing, and his companion 
alighted to crank the car, deceased 
cannot, although he remained in the 
car for a short time after seeing de- 
fendant’s interurban car approaching, 
be deemed guilty of contributory neg- 
ligence .because his choice proved un- 
wise, as he had only a moment to de- 
cide what course to pursue. Brien v. 
Detroit United R. Co., 247 Fed. 693. 

[h] Seven seconds to deliberate.— 
Where a truck driver on an obscured 
crossing was confronted by the sud- 
den peril of a train rounding a curve 
and only seven seconds away, and the 
driver unsuccessfully attempted to go 
ahead instead of stopping and back- 
ing off, as he might have been able 
to do, his error, if such it was, could 
not be considered culpable negligence 
in view of the emergency. Thomas 
v. Pennsylvania R. Co., 275 Pa. 579, 
VIO POAP TAT 

[i] Three or four seconds in which 
to decide what to do on suddenly dis- 
covering a train approaching an ob- 
scured crossing without signals is not 
sufficient to allow for reflection, and 
plaintiff was not negligent in first 
trying to stop and then trying to get 
across ahead of the train. _Swigart 
v. Lusk, 196 Mo. A. 471, 192 SW 138. 

{j] Motor cycle.—Where a motor 
eycle driver was acting with proper 
care in approaching a crossing until 
he discovered the approach of a train, 
and became so frightened and terror- 
ized on discovery of the train by rea- 
son of the railroad’s negligence that 
he was incapable of rational and pru- 
dent action with reference to avoiding 
the collision, his failure to exercise 
ordinary care under the circumstances 
did not preclude recovery for injuries. 
Graham v. Hines, (Tex. Civ. A.) 240 
SW 1015. . 

22. See Negligence §§ 586-594. | 

PEN Orplic: 
Oa thern R. Sox; 299 Fed. 929, 291 Fed. 


Ill.—Opp v. Pryor, 294 Tll. 538, 128 
NE 580; Morgan v. Rockford, ee R. 
Co., 251 Ill. A. 127; Pence v. Hines, 
221 Til. A. 584. 


Ind.—Union Tract. Co. v. Haworth, 
187 Ind. 451,-115 NE 753, 119 NE 869. 
Ky. —Nashville, etc., R, Co. v. By- 


ars, 233 Ky. 309,25 SW (2d), 733. 
Mass.—Fogg v. New York, etc, R. 

Co., 223 Mass. 444, 111 NE 960. 
Mich.——-West v. Detroit Terminal R. 


Co.. 229 Mich. 590, 201 NW 955. 
Nebr.—Morris v. Chicago, ete, R. 
Co., 101 Nebr. 479, 163 NW 799. ° 


Oh.—Baltimore, etc., ig fen v. Kate- 
ly, 12 (On) FA."16) 30 0. C. 97. 

Pa.—Senft v. Western Mur vieua R. 
Co., 246 Pa. 446, 92 A 558. 


Tenn.—Hurt v. Fee etes_ RB: Cos 
140 Tenn. 628, 205 SW 487. 
Utah.—Lawrence v. Denver, etc., 


R. Co., 52 Utah 414, 174 P 817. 
W. Va.—Morris y. Baltimore, etce., 


Degree of care. 
exercise. of the highest degree of care by drivers of 
motor vehicles?* are inapplicable to occupants other 


$51 


the driver merely because he sees a railroad cross- 


Statutory provisions requiring 


An emergency?® may excuse the occupant for con- 
duet which would otherwise constitute contributory 


R. Co., 107 W. Va. 181, 147 SE 547. 
Wis.—Hendley v. Chicago, ete, R 

Co., 198 Wis. 569, 225 NW 205. 
Ont.—Reynolds v. Canadian Pac. 

Four 59 Ont. L. 396, [1926] 4 DomLR 


[a] Fact that plaintiff’s husband 
was driving did not excuse her from 
making a reasonable’ and prudent ef- 
fort to see for herself that the cross- 
ing was safe. Baltimore, etc., R. Co. 
v. Kately, 12 Oh. A. 16, 30 0. CG. A. 97. 

{b] Even if plaintiff was mere 
guest of driver, and in no sense re- 
sponsible for the operation of the car, 
it was nevertheless incumbent on him 
to exercise ordinary care and prudence 
to assure his own safety when ap- 
proaching a railroad crossing. Law- 
rence v. Denver, ete., R. Co., 52 Utah 
414, 174 P 817. ; 

Duty of occupant to look and listen 


see infra § 1891. 

24 Opp v. Pryor, 294 Ill. 538, 128 
NE 580; Morgan v. Rockford, etc., R. 
Com 2o1) TNL TAS F276 

25. Carbaugh v. Philadelphia, etc., 
R. Co., 262\Pa. 25, 104 A 860. 

[a] Rule applied.—A passenger in 
an automobile who saw or was bound 
to see an approaching train, which 
the driver also saw, was not bound to 
interfere with the operation of the 
car, where that might have served 
only to increase the danger. Car-. 
baugh v. Philadelphia, etc., R. Co., 262 
Pa. 25, 104 A 860. 

26. Ellis v. Central California 
Tract. Co.) 37 Cal. “A, 390, 174) P 407, 

[a] Auto stage.—(1) Mere sight of 
a railroad crossing by a passenger in 
an approaching auto stage, no danger 
being apparent, does not make it the 
passenger’s duty to warn the driver of 
the crossing or of the near approach 
of the vehicle. Ellis v. Central Cali- 
fornia: Tract, Co..37 Cal.“A. 390,402; 
174 P 407. (2) “A passenger has the 
right to assume that the driver will, 
in such a case, as, indeed, in all cases, 
exercise due care to avoid the usual 
or ordinary dangers of the road.” 
Ellis v. Central California Tract. Co., 
supra. 


ue See supra § 1869 text and note 
a]. 
28. Allen v. Chicago, etc., R. Co., 


313 Mo. 42, 281 SW 737; Cunningham 
Ves th Louis, ete. Es Co., (Mo. A.) 9 
SW (2'a) 166, 168. 

“Since she was a guest in the auto- 
mobile, she was not obliged to use 
the highest degree of care, as was 
the driver, but only that care which a 
person of ordinary prudence would ex- 
ercise under the same or similar cir- 
cumstances.” Cunningham vy. St. 
Louis, ete., R. Co., supra. 

29. General rule and its qualifica- 
tioms see supra § 1862. 

30. Engstrom v. Canadian North- 
ern R. Co., 299 Fed. 929, 291 Fed. 736; 
Ellis v. Central California Tract: Cox, 
37 Cal. A. 390, 174 P 407; Parker v. 
Seaboard Air Line R. Co.;-L81N.. C..96; 
106 SE 755; Loughrey v. Pennsyl- 
vania R. Co., 284 Pa. 267, 131 A 260. 

fa] Element to be ‘considered.— 
mile sudden presence of imminent dan- 
ger is an element in determining the 
negligence of a passenger in an auto- 
mobile approaching a crossing. HEng- 
strom v. Cana‘dian Northern R. Co.,, 
299 Fed. 929, 291 Fed. 736. 

[b] Passenger in auto stage.—Hl- 
lis v. Central California Tract. Co., 37 
Cal. A. 390, 174 P 407. 

[e] Emergency created by driver. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


'should have ddne otherwise. 


hal 


§§ 1871-1872] 


[§ 1871] (c) Persons in Charge of Traction En- 


gine. The general rule that one 


going upon a railroad crossing must exercise ordi- 
nary care*+ apples to the persons in charge of a trac- 


tion engine.?? 


Unlawful conduct?* on the part of such persons 
does not necessarily preclude recovery for damages 


sustained at a railroad crossing.** 


—Where a passenger in an automobile 
was placed in sudden peril by the un- 
expected act of the driver in sudden- 
ly attempting to beat a train at a 
grade crossing, who had theretofore 
indicated an intention to stop, she was 
not required to exercise perfect judg- 
ment. Loughrey v. Pennsylvania R. 
Co;, 284, Pa. 267, 131 A 260. 

{d] Following bad advice.—A fe- 
male passenger in an automobile is 
not guilty of contributory negligence 
in jumping from the automobile, 
stopped on the track, directly into 
the path of a backing freight train 
in the dark, where she acts upon the 
spur of the moment, in obedience to 
the directions of the watchman at the 
crossing, even though on reflection she 
Parker 
v. Seaboard Air Line R. Co., 181 N. C. 
95,106 Si 755. 

31. See supra § 1855. 

32. Cain v. Northern Pac. R. Co., 
28 N. D. 471, 149 NW 678. 

[a] Stalled engine.—‘‘Where a 


-traction engine is stuck upon a rail- 


road crossing, at a point where the 
track is curved and persons in charge 
of the train cannot determine its ex: 
act position, and the train is observed 
at a distance of some 5 miles, and no 
effort is made to flag said train or in 
any manner to attract the attention 
of the persons in. charge thereof, ex- 
ecepting to blow the whistle of the 
tractor, the persons in charge of the 
tractor are guilty of such negligence 
as prevents recovery for damages sus- 
tained by the collision.” Cain v. 
Northern, Pac. R. Co., 28.N._D.. 471, 
149 NW 678. 

33. Travelers generally see supra 
§ 1859. 

Drivers of: 
Horse-drawn vehicles see supra § 1866. 
Motor vehicles see infra §§ 1873-1877. 


84. Chesapeake, ete, R. Co. v. 
Crews, 118 Tenn. 52, 99 SW 368. 
[a] Traction engine withent 


watchman preceding.—A person, us- 
ing a traction engine on the public 
highway without having a watchman 
two hundred yards in advance, as re- 
quired by Shannon Code §§ 1609-1616, 
is not necessarily barred from a re- 
covery for injury to the engine in a 
collision with a train, as violation of 
the statute does not render his use of 
the highway unlawful; and where the 
violation is purely collateral to, and 
not causative of, the accident, it will 
not preclude recovery. Chesapeake, 
etc., R. Co. v. Crews, 118 Tenn. 52, 99 


8. 

35. Effect of violating statutory 
requirements as to particular precau- 
tions see infra §§ 1873-1877. 

36. Ind.—Fort Wayne, etc., Tract. 
Co. v. Schoeff, 56 Ind. A. 540, 105 NH 
924. 

Mass.—Griffin v. Hustis, 234 Mass. 
95, 125 NE 387. 

Mich.—HBisele v. Detroit, etc., R. Co., 
224 Mich. 236, 194 NW 995. 

N. H.—Collins v. Hustis, 79 N. H. 
446, 111 A 286. 

N. Y.—Miller v. New York Cent. 


RB. Co., 226 App. Div. 205, 234 NYS 560 


[aff 252 N. Y. 546 mem, 170 NE 137 
mem]. 
Pa.—Earle v. Philadelphia, etc., R. 
Co., 248 Pa. 193, 93 A 1001. 
Tex.—Robinson v. Houston Belt, 
etc., R. Co., (Civ: A.) 23 SW (2d) 894. 
Man.—Campbell v. Canadian North- 
ern R. Co., .23. Man. 385. 
Ont.—Reynolds v. Canadian Pac. R. 
Co., 59 Ont. L. 396, [1926] 4 DomLR 
458; Friedman v. Canadian Nat, R. 
Co., 81 CanRCas 401 (as quoted in 
Reynolds.v. Canadian Pac. R. Co., 59 
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[§ 1872] (d) Particular Precautions.?® A mo- 
torist should approach a railroad crossing at a mod- 
erate or reasonable speed,®® with his ear under con- 
trol,* should have adequate lights when it is dark,?® 


and, in the absence of compelling necessity, should 


Brakes. 


Ont. L. 396, [1926] 4 DomLR 458). 

“The rule is that, as one approach- 
es a _ railroad crossing, of which he 
has knowledge, he must reduce his 
speed to a limit which is reasonably 
safe under the circumstances and 
conditions and proceed then cautious- 
ly and carefully with the vehicle un- 
der complete control; and he must 
employ his senses of hearing and 
sight to avoid danger. iLimehne 
does not do so, he is guilty of negli- 
gence as a matter of law.” Miller v. 
New York Cent. R. Co., 226 App. Div. 
205, 207, 234 NYS 560 [aff 252 N. Y. 
546 mem, 170 NE 137 mem]. 

[a] Rule applied.—Where a _ per- 
son drove his automobile at a rapid 
pace until within a short distance of 
a railroad crossing, and was unable 
to stop in time to avoid a collision, 
he could not recover for the conse- 
quent injuries. WHarle y. Philadelphia, 
etc., R. Co., 248 Pa. 193, 93 A 1001. 

{[b] Driving heavy car down grade 
at a speed too great to stop on sight- 
ing a railroad car on a crossing known 
to be dangerous is negligence. WHisele 
v. Detroit, etc., R. Co., 224 Mich. 236, 
194 NW 995. 

{c] Speed held reasonable.—-Camp- 
bell vy. Canadian Northern R. Co., 23 
Man. 385 (eight miles an hour at par- 
tially obstructed crossing in automo- 
bile capable of proceeding at two 
miles an hour). 


{d] Speed unreasonable.—Griffin 


‘v. Hustis, 234 Mass. 95, 125 NH 387 


(eighteen miles an hour); Grimshaw 
v. Rutland R. Co., 205 App. Div. 155, 
199 NYS 590 [aff 238 N. Y. 559 mem, 
144 NE 891 mem] (fifteen miles an 
hour at crossing where view ob- 
structed). 

. U. S.—Rogers v. Chicago, etce., 
Re Gos 39 Fe C2) e014 

Cal.—Martz v. Pacific Electric R. 
Const CalijA. 592) 161 sere. 

Fla.—Atlantiec Coast Line R. Co. v. 
Weir, 63 Fla. 69, 58 S 641, 41 LRANS 
307, AnnCas1914A 126. 

Mo.—England y. Southwest Mis- 
souri R. Co., (A.) 180 SW 32. 

Nebr.—Lewis v. Union Pace. R. Co., 
118 Nebr. 705, 226 NW 318. 

Pa.—Serfas v. Lehigh, ete., R. Co., 
270 Pa. 306, 113 A 370, 14 ALR 791. 

[a] Crossing in plain view.— 
Where a railroad track at a crossing 
and a signboard were in plain view of 
deceased as he came down the road, 
it was his duty to approach the cross- 
ing with reasonable care and with his 
automobile under control, even though 
he did not see an approaching car. 
Martz v. Pacific Hlectrie R. Co., 31 Cal. 
Ags592,eL6L BR 16. 

[b] Extent of control.—lIt is the 
duty of the driver of the automobile 
to have his car under such control 
that, when he comes to a place where 
it is possible to see and to hear an 
approaching train, he can stop it to 
avoid a collision. Lewis v. Union Pac. 
R. Co., 118 Nebr. 705, 226 NW 318. 

$38. Louisville, etc., R. Co. v. Ma- 
honey, 220 Ky. 30, 294 SW 777; Ser- 
fas v. Lehigh, etc., R. Co., 270 Pa. 306, 
808, 113 A’ 370, 14 ALR ‘791; Pitts- 
burgh Transp. Co. v. Pennsylvania R. 
Co., 96 Pa. Super. 302. 

“Tt is the duty of a chauffeur trav- 
eling by night to have such a head- 
light as will enable him to see in ad- 
vance the face of the highway and 
to discover grade crossings, or other 
obstacles in his path, in time for his 
own safety, and to keep such control 
of his car as will enable him to stop 
and avoid obstructions that fall with- 
in his vision. For example, it is the 
chauffeur’s duty to keep his car under 


not stop*® or change gears*® while crossing the track, 
or stop off the track but dangerously close thereto.*? 
The mere fact that brakes are out of or- 


such control that whenever his head- 
light has brought a grade crossing in- 
to view he can stop before reaching 
it. Such crossing is not invisible by 
day, nor, when an auto is equipped 
with proper lights, by night; in ei- 
ther case the chauffeur must discov- 
er its presence and stop before driv- 
ing thereon.” Serfas vy, Lehigh, ete., 

(Co, supra. 

[a] Sidelights but no headlights.— 
Where a taxicab driver proceeding on 
a foggy night with sidelights but 
without the headlights required by 
statute accidentally ran his cab off a 
planked railroad crossing, where it 
became stalled and was struck by 
train, he was guilty of contributory 
negligence in running off the plank- 
ing and getting stalled, and conse- 
quently no recovery could be had for 
damage to the _ taxi. Pittsburgh 
Transp, Co. v, Pennsylvania R. Co.,’ 
96 Pa. Super. 302. 

[b] Lights held sufficient.—Louis- 
ville, etc., R. Co. v; Mahoney, 220 Ky. 
30, 294 SW 777. 

39. Anderson vy. Davis, 151 Minn. 
454, 457, 187 NW 224; Fitch v. New 
York Cent. R.“Co., 233 N. Y. 356, £36 
NE 598; Pliss v. Erie R. Co., 207 App. 
Div. 46, 201 NYS 610 [rev on other 
grounds 238 N. Y. 595, 144 NE 906]. 

“A railroad crossing is a place of 
danger, and is in itself a warning of 
danger. ‘To stop an automobile upon 
a railroad track deliberately and un- 
necessarily, especially where the view 
is so obstructed that the driver can- 
not see a train until it is within six’ 
hundred feet of him, is negligence be- 
yond all question. At thirty miles an 
hour a train would cover that dis- 
tance in less than a quarter of a min- 
ute, and many trains run much fas- 


ter than that.’ Anderson v. Davis, 
supra. 
la] Unloading truck on track.— 


Where an automobile truck used for 
hauling gravel to a concrete mixer 
paving a highway was backed on @& 
railroad track and the gravel unload- 
ed, so that it fell about the_ rear 
wheels, so that the truck could not 
readily be moved on approach of a 
train, the driver was negligent, when 
the method used, although most con— 
venient, was not necessary, and con- 
sequently contributory negligence 
precluded recovery for damage to the. 
truck struck by a passing train. Pliss. 
v. Erie R. Co., 207 App. Div. 46, 201 
NYS 610. 

40. Hurt v. Southern R. Co., 205 
Alave179)) 87'S’ 533: 

[a] Stalling while changing gears. 
—An automobile truck driver at- 
tempting to change gears while driv- 
ing across a track, causing the truek 
to stop on the track, was guilty of 
contributory negligence precluding re- 
covery. Hurt v. Southern R. Co., 205 
Ala. 179,87 S533: 

41. Fitch v. New York Cent. R. Co., 
233 N. Y. 356, 135 NE 598; Seiwell v- 
pags 203 Pa. 259; 116 A919) 20) “Ao: 


[a] Picking up passenger.—De- 
fendant was entitled to have given its 
requested instruction that, if plain- 
tiff stopped his automobile upon the 
track or so close thereto that a pass- 
ing train could not clear it, for the 
purpose of picking up a supposed in- 
tended passenger, when an approach- 
ing train was only sixty feet away, he 
was guilty of contributory negligence 
where the evidence established the 
facts stated in the instruction, not- 
withstanding plaintiff’s claim he did 
not see the train, which he should 
have seen since it was in plain view. 
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der has been held insufficient to show negligence.*? 
[§ 1873] (e) Unlawful Conduct**—aa. In Gener- 
In accordance with the general rules** the fact 
that a motorist has violated the law does not pre- 
clude recovery for damages occurring in a crossing 
accident involving a motor vehicle,*® unless the vio- 
lation proximately contributes to the accident.*® 
Law of road. Statutory provisions requiring oper- 
ators of motor vehicles to keep to the right*’? have 
been held inapplicable to railroad crossings.*® 
In jurisdictions 
where the failure to secure a car license or register 


al. 


[§ 1874] bb. No Car License. 


Fitch v. New York Cent. R. Co., 233 
N. Y. 356, 1385 NE 598. 

[b] Waiting for train to pass.— 
Where plaintiff drove an automobile 
in low gear at a speed from two to 
four miles per hour up a grade onto 
a railroad track along which he could 
see one hundred and fifty yards, and, 
on seeing a train approaching backed 
about two feet off the track, put on 
his brakes and stopped the automo- 
bile, which was struck, his conduct 
constituted negligence defeating re- 
covery. Seiwell v. Hines, 273 Pa. 259, 
116 A 919,'21. ADR. 139; 

42. Stevenson v. Houston, ete., R. 
Cos (Tex. Civ..A.) 19. SW (2d) 207. 

[a] Application of rule.—Findings 
that the brakes of plaintiff’s automo- 
bile were inadequate, and that such 
inadequacy was the proximate cause 
of the collision of the automobile with 
defendant’s train, do not necessarily 
convict him of contributory negli- 
gence, if there is no further finding 
that plaintiff was negligent in permit- 
ting his brakes to become defective. 
Stevenson v. Houston, etc., R. Co., 
(Tex. Civ. A.) 19 SW (2d). 207 [aft 
(Commn. A.) 29 SW (2d) 995]. 

43. Particular precautions aside 
from unlawfulness of conduct see su- 
pra § 1872. 

44. See supra § 1859. 

45. Georgia R., etc., Co. v. Ralston, 
29 Ga. A. 720, 116 SE 891. 

[a] Conveyance of liquor.—In an 
action for damages to a truck struck 
by a train at a crossing, it is not a de- 
fense that it was being used or had 
been used in conveying and transport- 
ing intoxicating liquors in violation of 
Acts (1917, Extra. Sess.) p 16 § 20. 
Georgia R., etc., Co. v. Ralston, 29 Ga. 
A. 720,116 SE 891. 

Particular violations: 

Full stop see infra § 1876. 
License requirements: 
Car see infra § 1874. 
Driver see infra § 1875. 
Speed regulations see infra § 1877. 
. S—Kline y. Pennsylvania 
R. Co., 9 EB. (2d) 290. 

Mich.—Quigley v. Grand Trunk 

a R. Co., 234 Mich. 178, 207 NW 


N. H.—Collins v. Hustis, 79 N. H. 
446, 111 A 286. 

Tex.—Hines v. Foreman, (Commn. 
er SW 479 [rev (Civ. A.) 229 SW 
630]. 

Wis.—Yano v. Stott Briquet Co., 184 
Wis. 492, 199 NW 48. 

{a] Headlight statute.—One driv- 
ing an automobile on a dark foggy 
night, with headlights dimmed below 
the requirements of St. (1921) §§ 
1636-—52a subd 2, although not bound 
to anticipate the presence of a load- 
ed freight car projecting partially 
across a_ street intersection, was 
bound to anticipate that some obstruc- 
tion might be present and was con- 
tributorily negligent in colliding with 
the freight car. Yano v. Stott Bri- 


[b] 
(1917) e 207 § 12 (Vernon Pen. Code 
Suppl. Annot. [1918] art 820g), re- 
quiring motor vehicles to use muf- 
flers and prohibiting the use of muf- 
fler cutouts in any incorporated city 
or town, was intended not only to pre- 
vent a nuisance, but also to prevent 
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[§ 1875] 


collisions at _ railroad crossings. 
Hines y. Foreman, (Tex. Commn. A.) 
243 SW 479 [rev (Civ. A.) 229 SW 
630]. (2) In an action for damages 
resulting from a collision at a cross- 
ing, defended on the ground that the 
muffler was not used on plaintiff's au- 
tomobile as required by Acts (1917) 
e 207 § 12 (Vernon Pen. Code Suppl. 
Annot. [1918] art 820g), lack of evi- 
dence of unusual or excessive noise 
does not render a finding that fail- 
ure to use the muffler contributed to 
cause the collision insufficient to de- 
feat recovery, since the prohibition 
of the use of the ‘“‘cut-out”’ is absolute, 
regardless of the quantum of noise. 
Hines v. Foreman, supra. 

[ce] Driving through guard rail of 
bridge approach and over an embank- 
ment because the car was not under 
control as required by statute is con- 
tributory negligence. Quigley  v. 
Grand Trunk Western R. Co., 234 
Mich. 178, 207 NW 846. 

Proximate cause generally see in- 
fra § 1926. 

47. See Motor Vehicles § 653 et seq. 

48. Wichita Falls, etc., R. Co. v. 
Tucker, (Tex. Civ. A.) 261 SW 518. 

fa] "Tlustration.—Acts (1920), 3d 
Called Sess.) e¢ 53 § 1 (Vernon Pen. 
Code Suppl. Annot. [1922] art 820K), 
as to the duty of drivers of vehicles 
on public highways to keep to the 
right, “has no application to railroad 
crossings,” the law applicable thereto 
being Acts (1917) ec 207 § 17 (Vernon 
Pen. Code Suppl. Annot. [1918] 
8201). Wichita Falls, ete., R. Co. v. 
Sy en (Tex. Civ. s-A.) 2615S W; 528; 


49. See Motor Vehicles § 188. 

50. Fla.—Atlantic Coast Line R. 
Co. v. Weir, 63 Fla. 69, 58 S 641, 41 
LRANS 307, AnnCas1914A 126. 

Tex.—St. Louis, ete., R. Co. v. Price, 
(Commn,. A.) 269 SW 422 [aff (Civ. 
A.) 244 SW 642]. 

Vt.—Gilman vy. Central Vermont R. 
Coos Vt. 340, 347, 107 A 122, 16 ALR 

Va.—Southern R. Co. v. Vaughan, 
oe 692, 88 SE 305, LRA1916BR, 

Wis.—Derr v. Chicago, etc., R. Co., 
163 Wis. 234, 157 NW 753. 

“It was of no consequence to the 
defendant that the plaintiff's automo- 
bile was not registered. Though his 
conduct was unlawful, it was a re- 
mote illegal act, or, in other words, 
merely a condition and not a proxi- 
mate cause of the accident. The acci- 
dent would have happened if the law 
in this respect had been fully ob- 
served.” Gilman y. Central Vermont 
Ry. Co.) supra, 

51. Ga.—Central of Georgia R. Co. 
v. Moore, 149 Ga. 581, 101 SE 668 
[answers to cert questions conformed 
to 24 Ga. A. 716, 102 SE 168]. 

lowa.—Lockridge v. Minneapolis, 
etc., R. Co., 161 Iowa 74, 140 NW 834, 
AnnCas1916A 158. 

N. J.—Muller v. West Jersey, etc., 
R. Co., 99 N. J. L. 186, 188, 122 A 698. 

Tex.—St. Louis, ete., R. Co. v. Price, 
(Commn. A.) 269 SW 422 Laff (Civ. 
A.) 244 SW 642). 

Wis.—Derr v. Chicago, etc., R. Co., 
163 Wis. 234, 157 NW 753. 

“Where one unlawfully traveling on 
a highway is injured by the negligence 
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[§§ 1872-1875 


does not affect the duty of other persons to use due 
care with respect of such unlicensed vehicles,*® recov- 
ery may be had for damages in a railroad crossing 
accident sustained by an unlicensed motor vehicle,®° 
or by the driver®! or other occupant®? thereof.>* 
But in jurisdictions where unlicensed motor vehicles 
and their occupants are regarded as trespassers un- 
lawfully using: the highway,°*.use of an unlicensed 
motor vehicle is regarded as an unlawful act which 
contributes to a crossing accident and therefore pre- 
cludes recovery.°® 

cc. No Driver’s License. 


In jurisdie- 


of another, he may recover for his in- 
juries unless his violation of the law 
contributes to the accident, or is its 
proximate cause. In the instant case 
the non-registry of anauto .. . did 
not contribute to, nor was it the prox- 
imate cause of the accident, as might 
be the case if the auto was not 
equipped with brakes as required.” 
Muller v. West Jersey, etc., R. Co., su- 
pra. 

“The failure to have a license and 
pay the fee has no causal relation to 
the injury.’”’ Central of Georgia R. 
Co. v. Moore, 149 Ga. 581, 583, 101 SE 
668 [answers to cert questions con- 
formed to 24 Ga. A. 716, 102 SE 168]. 

[a] Ylustration.—Where one driv- 
ing a motor truck on a public high- 
way over a railroad crossing is struck 
by a train, the mere fact that the ve- 
hicle has not been registered in the 
office of the secretary of state and a 
license obtained and a license fee paid, 
as required by L. (1915, Extra. Sess.) 
pp 108, 118, §§ 4, 23, will not render 
him a trespasser nor bar his right to 
recovery for negligence. Central of 
Georgia R. Co. v. Moore, 149 Ga. 581, 
101 SE 668 [answers to cert questions 
fern to 24 Ga.°A. 716,102 SE 


[b] Although failure to register 
auto might conceivably be proximate 
cause of crossing accident, such vio- 
lation of the statute will not preclude 
recovery where the evidence Shows no 
causal connection. St. Louis, ete., R. 
Co. v. Price, (Tex. Commn. A.) 269 SW 
422 [aff (Civ. A.) 244 SW 642]. 

52. Arizona Copper Co. v. Garcia, 
25 Ariz. 158, 214 P 317; Hines v. Swint, 
25 Ga. A. 64, 102 SE 647; Hines v. 
Wilson; 25 (Giag 2A. 63% 1026S 6463 
Chambers v. Minneapolis, etc., R. Co., 
37 N. D. 377, 1683 NW 824, AnnCas 
1918C 954. 

[a] Defective crossing.—(1) Fail- 
ure of the owner and driver of an au- 
tomobile to renew his state license 
does not preclude a recovery of ‘dam- 
ages for negligence of defendant 
which caused the death of an occupant 
in driving off the road in the night at 
a defective crossing. Chambers v. 
Minneapolis, ete.;, Rs Co. 337) Ne Deis tis 
1638 NW 824, AnnCasi1918C 954. (2) 
“Where a passenger in an automobile 
is injured by reason of the negligence 
of a railway company in failing to 
keep its crossing in repair, the mere 
fact that the vehicle has not been reg- 
istered in the office of the secretary of 
State, and a license obtained, and a li- 
cense fee paid as required by law (Ga. 
ne Ex. “Sess. (1915, .p.. 107), will) not 
render the person so injured a tres- 
passer, an'd bar her right of recovery 
against the railway company for neg- 
ligence.” Hines v. Wilson, 25 Ga. A. 
63, 102 SE 646. (3) Generally see in- 
fra §§ 1917, 1918. 

53. Effect of unlawful conduct 
generally see supra § 1859. 


54. See Motor Vehicles § 188 text 
and notes 53-56; and §§ 189-191. 
55. Washburn v. Union Freight R. 


Co., 247 Mass. 414, 142 NE 79; Chase 
v. New York Cent., etce., R. Co., 208 
Mass. 137, 158, 94 NE 377. Compare 
Massachusetts cases infra § 1875 text 
and note 57. > 

“The operation of the unregistered 
automobile is deemed to be unlawful 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1875-1877] 


tions where failure to procure a license for the 
driver of a car does not make him a trespasser on 
the highway nor preclude recovery for damages,°® 
recovery may be had for damages occurring in a 
motor vehicle accident at a railroad crossing, even 
though the driver thereof was unlicensed.°? 
even in such a jurisdiction the hiring of an unli- 
censed chauffeur may be some evidence of negligence 
in an action by an occupant other than the driver.®® 

[§ 1876] dd. Failure To Come to Full Stop. 
der a statute requiring automobiles to be brought to 
a full stop. before going over railroad crossings of a 
specified description, and containing a proviso that 
violation of the statute shall not affect the railroad’s 
lability for damages for injury, to person or. prop- 
erty,°® a motorist by violation of the statute does 
not forfeit his right to recovery for damages sus- 


tained in a crossing accident.°° 


making it a misdemeanor for drivers of automobiles 
not to come to a full stop before crossing railroad 


in every feature and aspect of it. 
Everything in the conduct of the op- 
erator that enters into the propulsion 
of the vehicle is under the ban of 
the law. In going along the way and 
entering upon the crossing the ma- 
chine is an outlaw. The operator, in 
running it there and thus bringing it 
into collision with the locomotive en- 
gine, is guilty of conduct which is 
premeated in in every part by his dis- 
obedience of the law, and which di- 
rectly contributes to the injury by 
bringing the machine into collision 
with the engine. He is within the 
words of the statute. He is in no bet- 
ter condition to recover than a person 
would be who was violating the law 
by walking on the track of a railroad, 
and was struck by an engine when he 
had reached the crossing of a high- 


way.’ Chase v. New York Cent., etc., 
R. Co., supra. ‘ 
[a] Rule applied to action for 


damage to: (1) Car. Washburn v. 
Union Freight R. Co., 247 Mass. 414, 
142 NE 79; Chase v. New York Cent., 
etc., R: Co., 208 Mass. 137, 94 NE 377. 
(2) Driver. Chase v. New York Cent., 
etc., R. Co., supra. (3) Occupants oth- 
er than driver. Chase v. New York 
Cent., etc., R. Co., supra. 

[b] Registration in name of. wife 
of owner.—Where plaintiff's automo- 
bile was registered in the name of 
his wife as the owner, and an -acci- 
dent occurred Oct. 16, 1913, resulting 
in injuries to the automobile, prior 
to St. (1915) e 87, plaintiff in operat- 
ing the automobile with a licensed 
chauffeur as driver was nevertheless 
a trespasser on the highway, and was 
not entitled to recover for simple neg- 
ligence of a railway company. Wash- 
burn v. Union Freight R. Co., 247 
Mass. 414, 142 NE 79. 

[ec] Rule that unlawful conduct 
alone does not preclude recovery (see 
supra § 1873) is not in conflict with 
the text rule for the reason that the 
trespass of an unlicensed motor ve- 
hicle on a highway is a contributory 
factor in causing the accident. Chase 
v. New York Cent., etc., R. Co., 208 
Mass. 137, 94 NE 377. 


56. See Motor Vehicles § 234 et 
seq. 
57. Mass.—Griffin v. Hustis, 234 


Mass. 95, 125 NE 387. Compare Mas- 
sachusetts cases supra:§ 1874 text and 
note 55. 

N. J.—Muller v. West Jersey, etc., 
Re Cor99 IN. die 1a 186) daa 7A 6935; 

Pa.—Hart v. Altoona, ete., Electric 
R. Co., 79 Pa. Super. 180. 

Tex.—St. Louis, etc., R. Co. v. Price, 
(Civ. A.) 244 SW 642 [aff (Commn. 
A.) 269 SW 422]. 

Va.—Southern R. Co. v.. Vaughan, 
118 Va. 692, 88 SE 305, LRA1916E 
1222, AnnCas1918D 842. 

{a] Personal injury to driver.— 
Muller v. West Jersey, etc., R. Co., 99 
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But 


Un- 


Under statutes 


N. J. L. 186, 122 A 6938; St: Louis, ete., 
R. Co. v. Price, (Tex.-Civ. A.) 244 SW 
642 [aff (Commn. A.) 269 SW 422]. 

[b] Damage to car.—Hart v. Al- 
toona, etc., Electric R. Co., 79 Pa. Sy 
per. 180; St. Louis, etc., Rese: 
Price, (Tex. Civ. A.) 244 SW 642 tafé 
(Commn. A.) 269 SW 422]. 

[ce] Occupant other than driver.— 
Hiring an unlicensed chauffeur is not 
negligence as matter of law. Griffin 
v. Hustis, 284 Mass. 95, 125 NE 387. 

58. Griffin v. Hustis, supra. 

[a] Application of rule.—An auto- 
mobile passenger’s violation of St. 
(1915) ec 16 § 5, by hiring as a chauf- 
feur one who is not specially licensed 
as such, and who drives against a 
pole to avoid collision at a railroad 
crossing, is some evidence of the pas- 
senger’s negligence. Griffin v. Hus- 
tis. 234 Mass. 95, 125 NE 387. 

59. See statutory provisions. 

60: Lowisville, ete, Ry Co.n ev. 
setae 232 Ky. 726, 24 SW (2d) 

{a] Tllustration.—Failure of the 
driver of an automobile before pass- 
ing over a railroad crossing to bring 
the vehicle to a full stop, as required 
by Acts (1926) ec 114, applying to 
crossings designated by the _ state 
highway commission as unsafe, does 
not preclude nor affect the right of 
recovery, notwithstanding penal pro- 
visions of the act, in view of a proviso 
therein that failure to observe the re- 
quirements of the act shall in no way 
change or alter civil liability for dam- 
ages for the death of injuries to DEL 
son or property. Louisville, etc., R. 
Co. v. Crockett, 232 Ky. 726, 24 ‘SW 
(2d) 580. 

[b] In Mississippi, where a rail- 
road is negligent in not ringing a bell 
or blowing a whistle for 300 yards 
before reaching a highway crossing, 
and continuously blowing a whistle 
or ringing a bell until after the cross- 
ing has been reached, it is no defense 
to an action resulting from such neg- 
ligence to say that the injured person 
was driving an automobile and failed 
to stop as required by the Stop Law 
§ 7965 (Hemingway Code of 1927), as 
that act specifically provides that it 
shall not bar an action but shall mere- 
ly reduce the damages in proportion 
that the negligence of the driver of 
the automobile bears to that of the 
erew operating the train. New Or- 
leans, ete., R. Co. v. Hegwood, 155 
Miss. 104, 124 S 66. To same effect 
Gulf, etc., R. Co. v. Saucier, 139 Miss. 
497, 104 S 180. 

Effect of contributory negligence 
see infra §§ 1927-1939. 


61. See statutory provisions. 
62. Tennessee Cent. R. Co. v. Page, 
153 Tenn. 84, 282 SW 376; Hines v. 


Partridge, 144 Tenn. 219, 231 SW 16. 
Effect of contributory negligence 
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tracks, and expressly providing that they shall not 
be construed as abridging or affecting the common- 
law right of recovery in damage suits against a rail- 
road,°! failure to stop does not constitute contribu- 
tory negligence as matter of law.®? 
quiring the driver of a vehicle engaged in the trans- 
portation of school children to bring it to a full stop 
before crossing the tracks of any railroad and not to 
proceed until absolutely certain that the way is clear 
while designed for the protection of the children 
imposes a duty on the driver, and, if his failure to 
perform such duty contributes to an accident, he 
cannot recover.** 

[§ 1877] ee. Violation of Speed Regulations. 
Violation of a speed regulation does not in itself bar 
recovery for damages in a crossing accident involving 
a motor vehicle.®*. 
regarded as a proximate and contributing cause of 
the accident, it is negligence precluding recovery.®® 
Obviously if the statute or ordinance involved is 


A statute re- 


But where such violation may be 


Spee of recovery see infra §§ 1927— 


63. Kline v. Pennsylvania R. Co., 
9.2 Ee (Zid)r 290: 
64. Davis v. Whitcomb, 30 Ga. A. 


497, 118 SE 488; Payne v. Wells, 28 
Ga. A. 29, 109 SE 926; St. Louis, ete., 
FR. GCOS 8 Perices (Tex. Commn, AL). 
269 SW 422 [aff ay A.) 244 SW 
642]; Texas, etc.,,.R. Co. v. Harring- 
ton, (Tex. Commn. ING 235 SW 188 
[rev (Civ. A.) 209 SW 685]; St. Louis, 
ete.,. R. Co. v.. Allen; “(Tex Cis. A.) 
262 SW 1066 [rev on other grounds 
(Commn. A.) 278 SW 186]; Payne v. 
toon’ (Tex. Civ. A.) 241 SW 1094, 


“Tt is not enough that plaintiff may 
have been guilty of negligence in not 
observing the provisions of the stat- 
ute mentioned in approaching the 
crossing. To be a bar to his right to 
recover, the negligence must also have 
been the proximate cause of his inju- 
ry.” Payne v. Young, supra. 

[a] Driver.—Payne Vi 
(Tex. Civ. A.) 241 SW 1094. 

[b] Occupant other than driver.— 
That an automobile struck by a train 
at a crossing approached the crossing 
at a speed greater than six miles per 
hour, in violation of L. (1910) p 90, 
does not preclude recovery for inju- 
ries by the negligent operation of the 
train. Payne v. Wells, 28 Ga. A. 29, 
109 SE 926 (invited guest). 

[ec] Slow down statute.—(1) The 
failure of the driver of an automobile 
to reduce his speed to not exceeding 
six miles, as provided by Acts (1917) 
e 207. § 17 (Vernon Pen. Code Suppl. 
Annot. [1918] art 8201), does not 
bar recovery for injuries at a crossing 
unless such negligence was the proxi- 
mate cause of the injury. Payne v. 
Young, (Tex. Civ. A.) 241. SW 1094. 
(2) While the violation of a statute 
as to speed of automobiles in ap- 
proaching a railroad crossing is neg- 
ligence per se, such negligence does 
not preclude a recovery for negligence 
of a railroad, unless it is the proxi- 
mate cause of the injury. Texas, etc., 
Re Co. vy. Harrington, Chex, Commn. 
ree 235 SW 188 [rev (Civ. A.) 209 SW 
685]. 


65. I1l.—Burns v. Chicago, etc., R. 
Cowp22i9) Dh Ave 7.0) 

Mass.—Fortune v. New York, etc., 
R. Co., 170 NE 923. 

N. H.—Collins v. Hustis, 79 N. H. 
446, 111 A 286. 

N. Y.—Horton v. New York Cent. 
R. Co., .205. App. Div. 763,200 NYS 
365 [rev on other grounds Zot euNism os 
38, 142 NE 345]; Grimshaw v. Rut- 
land R. Co., 205 “PE. Dive Loo, oo 
NYS 590 [aff 238 N. Y. 559 mem, 144 
NE 891 mem]. 

Tex.—International Great Northern 
R. Co. v. Mallard, (Civ. A.) 262 SW 
789 [aff 277 SW 1051]; San Antonio, 


Young, 
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inapplicable to the facts, no negligence can be predi- 
cated on an alleged violation thereof.®® 

Obscured crossing. Statutes requiring motorists 
to reduce speed on approaching a crossing “where the 
view of said crossing is obscured,”®* refer to cross- 
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seured.®® 


trians.”° 


“ings where the view of an approaching train is ob- 


A.) 
R. 


etc., R. Co. v. Singletary, (Civ. 
251 SW 325; Houston Belt, etc., 
‘Co. v. Rucker, (Civ. A.) 167 SW 301. 

[a] Rule applied to action for in- 
jury to: Car. International- 
‘Great Northern R. Co. v. Mallard, 
(Tex. Civ. A.) 262 SW 789 [aff 277 
SW 1051]; Houston Belt, etc., R. Co. 
v. Rucker, (Tex. Civ. A.) 167 SW 301. 
(2) Driver. Collins v. Hustis, 79 N. 
H. 446, 111 A 286; Grimshaw v. Rut- 
land Ri Co. 205 App. Divi 155, 199 
NYS 590 [aff 2388 N. Y. 559 mem, 144 
NE 891 mem]; International-Great 
Northern R. Co. v. Mallard, supra; 
San Antonio, etc., R. Co. v. Singletary, 
(Tex. Civ. A.) 251 SW 325. (3) Occu- 
pant other than driver. Collins v. 
Hustis, supra. 

{b] Illustrations.—(1) An automo- 
bile driver approaching a railroad 
crossing about fifty feet away, at a 
speed of about twenty miles an hour, 
who went on the track without slow- 
ing down, in violation of Acts (1917) 
ce 207 § 17 (Vernon Pen. Code Suppl. 
Annot. [1918] art 8201), although he 
could have stopped the car within 
thirty feet, was guilty of contributory 
negligence precluding recovery for 
qdgeath from injury by a train running 
about thirty-five miles an hour and 
giving a signal of its approach by 
sounding the whistle at the whistling 
board five hundred yards from the 
crossing and ringing the bell from the 
board to the crossing. San Antonio, 
ete., R. Co. v- Singletary, (Tex. Civ. 
A.), 251 SW 325. (2) An automobile 
‘driver, who enters on a railroad cross- 
ing in ignorance of the approach of a 
train, which was in plain sight, or 
who approaches the crossing without 
slowing non as required by L. 
(1917) ¢ 88 § 2, at a speed too great 
to stop before reaching the track, is 
negligent. Collins v. Hustis, 79 N. H. 
446, 111 A 286. 

{cl “Safe” speed limit.—Where a 
taxi driver passed a disc sign placed 
about three hundred feet from a dan- 
gerous crossing, pursuant to Railroad 
L. § 53-a, at a speed of thirty miles 
an hour, and was traveling fifteen 
miles an hour when he reached the 
crossing, although it was his duty un- 
der the statute to reduce his speed to 
a safe limit on sighting the warning, 
‘and his view was also partly obstruct- 
wd by a house and trees, he was guilty 
of contributory negligence, a “safe 
limit of speed” being that speed at 
which an automobile driver, as he ar- 
rives at a point where he can sée an 
oncoming train, when it is near 
enough to render crossing ahead of it 
dangerous, can stop, if necessary, be- 
fore he reaches the track. Grimshaw 
v. Rutland R. Co., 205 App. Div. 155, 
199 NYS 590 [aff 238 N. Y. 559 mem, 
144 NE 891 mem]. - 

{d] Negligence per se.—The driver 
of an automobile which was injured in 
turning to avoid a locomotive at a 


crossing was guilty of negligence per 


se in approaching at from fifteen to 
twenty-five miles per hour in viola- 
tion of Pen. Code (1911) art 815, in 
the absence of any showing that a 
greater speed was permitted by ordi- 
nances. Houston Belt, etc., R. Co. v. 
ee (Tex. Civ. A.) 167 SW 301. 
[e] “Crossing” as used in slow 
down statute.—‘‘Crossing,” as used in 
Pen. Code Suppl. (1918) art 8201, pen- 
alizing’ motorists failing to slow down 
to six miles per hour when approach- 
ing obscured “‘crossing,’”’ means that 
portion of the right of way covered 
by intersection with street or a high- 
way, any broader definition being too 


indefinite. International-Great North- 
ern R. Co. v. Mallard, (Tex. Civ. A.) 
262 SW 789 [aff 277 SW 1051]. 

66. Central of Georgia R. Co. v. 
Larsen; "19 "Ga. A. "413; 9° SE 527; 
Fleahman v. Schenectady R. Co., 206 
App. Div. 542, 201 NYS 607 [app 
dism 237 N. Y. 566 mem, 148 NE 745 
mem]; Dobbins v. Seaboard Air Line 
R..Co.,-108 S.C. 254,:93 SE, 9323. St. 
Louis Southwestern R. Co. v. Simp- 
son, (Tex: (Civs A:) -2/79S Ws 298: 

[a] Speed on approaching hill. 
Acts (1910) p 90 § 5, requiring the 
driver of an automobile approaching 
a descent, or a railroad crossing, to 
have it under control and not to oper- 
ate it at a speed of more than six 
miles per hour, does not require that 
that speed be maintained while mak- 
ing the descent, as the object is to 
require him to slow his car to ascer- 
tain whether any one not before dis- 
cerned is using the highway on its 
descent, so that a descent at more 
than six miles per hour is not negli- 
gence per se. Central of Georgia R. 
hes v. Larsen, 19 Ga. A. 413, 91 SE 


[b] At highway iitervertion=—A 


‘crossing of intersecting ‘public high- 


ways,’’ within Cr. Code (1912) § 602, 
restricting the speed of motors, does 
not include a railroad crossing, a 
railroad being only a quasi-public 
highway, so that a motorist’s viola- 
tion of the speed limit imposed by 
such statute has no bearing on the is- 
sue of his contributory negligence at 
a railroad crossing. Dobbins v. Sea- 
board Air Line R. Co., 108 S. C. 254, 
93 SE 932. 

[ce] Warning sign misplaced.— 
Where a disc sign, provided for by 
Railroad L. § 53-a, was located only 
two hundred and thirty feet from a 
crossing in the open country, where 
physical conditions did not interfere 
with the location of the sign at the re- 
quired distance of three hundred feet 
or more from the crossing, the statu- 
tory duty of an automobile driver to 
reduce speed to a safe limit and to 
proceed cautiously did not attach. 
Fleahman v. Schenectady R. Co., 206 
App. Div. 542, 201 NYS 607 [avp dism 
237 N. Y. 566 mem, 143 NE 745 mem]. 

67. See statutory provisions. 

68. San Antonio, etc., R. Co. v. 
Singletary, (Tex. Civ. A.) 251 SW 
326; Houston, etc.; R..Co. v. Wilker- 
son, (Tex. Civ. A.) 224 SW 574; Tex- 
as, etc., R. Co. 'v. Harrington, (Tex. 
Civ. A.) 209 SW 685 [rev on. other 
grounds (Commn. A.) 235 SW 188]. 

[a] Tllustration.—A_ statute, re- 
quiring automobilists to reduce their 
speed to six miles an hour when ap- 
proaching obscured crossings at 
which there are no gates or flagmen, 
applies where the driver’s view of a 
train approaching the crossing is ob- 
scured, aS well as where his view of 
the crossing itself is obscured. San 
Antonio, etc., R. Co. v. Singletary, 
(Tex. Cin) Al) 251 SSW sow. 

[b] Crossing not “obscured.”—A 
crossing is not obscured within the 
meaning of a statute limiting speed 
at obscured crossings where it could 
plainly be seen by a driver in an open 
straight street crossing the railroad 
at right angles. St. Louis Southwest- 
ern R. Co. v. Simpson, (Tex. Civ. A.) 
279 SW 2:93. 

69. See supra § 1855. 

70. Ark.—St. Louis, ete., R. Co. v. 
Carr, 94 Ark. 246, 126 SW 850. 

Colo.—Nichols v. Chicago, ete, R. 
Co., 44 Colo. 501, 98 P 808. 

Ill.—Baltimore, ete., R. Co. v. Ay- 


[§ 1878] (6) Pedestrians. 
one approaching or going upon a railroad crossing 
must exercise ordinary care®® applies to pedes- 
And it has also been held that ordinary 


me -[§§ 1877-1878 


The general rule that 


ers, 119 Tll. A. 108. , 

Ind.—Lowden v. Pennsylvania Co., 
41 Ind..A. 614, 82 NE 941. 

Iowa.—Bussler v. Chicago, ete., R. 
Co., 165 Iowa 361, 145 NW 533. 

Kan.—Grisham v. Union Tract. Co., 
104 ‘Kan... 712,.. 181, Pi i192 > Crane; iv. 
Missouri Pac. R. Co., 89 Kan. 472, 131 
P 1188. 

Ky.—Illinois Cent. R. Co. v. Out- 
land, 160 Ky. 714, 170 SW 48; Harbe- 
orl v. Louisville, ete., R. Co., 127 SW 

Minn.—Olin v. Minnesota Transfer 
R. Co., 164 Minn. 512, 205 NW 440. 

Mo.—Maginnis v. Missouri Pac. R. 
Co., 182 Mo. A. 694, 165 SW 849. 

N. Y.—Wiwirowski v. Lake Shore, 
ete., R: Co., 124 N., ¥. 420, 26 NE 
10235". Gorr Vv. “mrie RR. Co.,- al eeapbe 
Div. 817, 206 NYS 461 [aff 240 N. Y. 


625 mem, 148 NE 733 mem]; Biggers 
v. New York Cent., etc., R. Co., 157 
App. Div. 245, 141 NYS 827; Turnier 


vy. New York Cent. R. Co., 104 Misc. 
269, 207 NYS 316. 

N. C.—Johnson v. Seaboard Air 
Line R. Co., 163 N. C. 431, 79 SE 690, 
AnnCas1915A 598. 

Oh.—Kasky v. Baltimore, etce., R. 
Co., 23 Oh. A. 185, 155 NE 174; Taylor 
Ve ‘Ohio blectric) FR. Co:5 2950; 1eaeAS 
401; Schmidt v. Baltimore, etc, R. 
Co.) 8270hy Cir cet vbsd. 

Or.—Morser v. Southern Pac. Co., 
124 Or. 384, 262 P 252. 

Pa.—Joyce v. Baltimore, etc., R. Co., 
220. Pad, TO Acad: 

Tex.—Gulf, ete., R. Co. v. ‘Gaddis, 
(Commn. A.) 208 SW 895 [rev (Civ. 
A.) 166 SW 124]. 

[a] Standing with back to train.— 
Where, in an action for the death of 
a woman at a crossing, the evidence 
was undisputed that immediately be- 
fore the train struck her she was 
standing between the rails, facing in 
an opposite direction from which the 
train was coming, she was, as matter 
of law, guilty of contributory negli- 


gence. Bussler v. Chicago, ete., R. 
Co., 165 Iowa 361, 145 NW 538. 
[b] Inattention—A man_ sixty- 


nine years old, alert, and possessed of 
his faculties, including sight and 
hearing, who walked onto a railroad 
at a crossing on a clear day and was 
struck by a train which he could have 
seen for one-half mile before reach- 
ing the crossing, was guilty of con- 
tributory negligence. Maginnis v. 
Missouri Pac. R. Co., 182 Mo. A. 694, 
165 SW 849. 

[c] Where two pedestrians cross 
railroad track in company, the care 
and vigilance of one will not excuse 
the negligence of the other. Wiwir- 
owski v. Lake Shore, ete., R. Co., 124 
N. Y. 420, 26 NE 1023. 

[da] Aged and tottery old man.—. 
Baltimore, etc., R. Co. v. Ayers, 119 
Til. A. 108. 

[e] Standing too near track at 
crossing.—Where the evidence show- 
ed that plaintiff, in company with her 
sister, crossed defendant’s tracks at 
a public crossing where she could 
have seen an engine for two hundred 
and fifty feet, and stood in a space 
less than seven feet wide between the 
farthest track of the railroad com- 
pany and the nearest track of a street 
railway, and, when not confused, was 
struck by the engine of a train, al- 
though her sister was untouched, she 
was as matter of law guilty of con- 
tributory negligence, barring recov- 
ery. Joyce v. Baltimore, etc., R. Co., 
2305P anh -T9 AS TTL; 

[f] Contributory negligence not 
shown.—(1) Plaintiff, injured at a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 


bs 


§§ 1878-1879] . 


care is sufficient.71 
Acts in emergency.7? 


to blame.7 


Statutory provisions making certain acts of tres- 
pass on railroad property contributory negligence*+ 
are inapplicable to a pedestrian lawfully using a 


; eye 
pubhe erossing. 


railroad crossing, when the’ unlighted 
rear end of a cut of cars backed into 
him, was not guilty of contributory 
negligence, although he could have 
crossed safely, had he walked faster, 
or started as soon as the train had 
left the crossing, before it backed 
down on him again, as his stopping, 
looking, and listening too long was, 
under existing circumstances, what 
an ordinarily prudent person might 
have done. Maher y. Louisiana R., 
ete., Co., 145 La. 733, 82 S 872. (2) 
One who is engaged in unloading a 
ear on a sidetrack, and who stopped 
for a moment on the main ‘track ona 
street crossing to speak to the driver 
of a wagon, at which time he was in- 
jured by the negligent act of the com- 
pany in pushing upon him, without 
warning, two cars which had been 
standing at the edge of the crossing, 
was not guilty of contributory negli- 


gence. Meroney v. Louisville, etc., 
Ry iCo.;_16b Ny Cl 6hi, SiS) 1019. 
71. Ruenzi v. Payne, 208 Mo. A. 


113, 231 SW 294. Missouri rule as to 
drivers of motor vehicles see supra 
§ 1869 text. and note 8 [a]. 

[a] Illustration.—A pedestrian ap- 
proaching a railroad crossing in a 
city is required to exercise merely 
that degree of care which should be 
expected of an ordinarily careful and 
prudent person in the same Situation, 
in view of all the circumstances, and 
is not held to the greatest degree of 
eare. Ruenzi v. Payne, 208 Mo. A. 
113,-231 SW 294. 

Degree of care generally see supra 
§° 1855; 

72. General rule and its qualifica- 
tions see supra § 1862. 

73. Chicago, etc., R. Co. v. O’Leary, 
126 Ill. A. 311; Pittsburgh, etc., R. Co. 
v. O’Donnell, 118 Tl. A. 335; La Fond 
v. Boston, ete., R. Co., 208 Mass. 451, 
94 NE 693; Texas, etc., R. Co. v. Diaz, 
(Tex. Civ. A.) 234 SW 919. 

[a] Frightened by whistle of 
freight when he thought passenger 
train only one near. -Chicago, etc., R. 
Gov vv, O Leary, 126 Ty A. 312. 

[b] Fatal pause.—Where decedent, 
after alighting from a train at night, 
started :cross the track in its rear 
and was then startled by the dazzling 
light and ominous roar of another and 
rapidly approaching train, and was 
confused by the warning shouts of 
persons behind him, he was not con- 
clusively guilty of. gross negligence 
because he paused, turned around, 
and then continued his attempt to 
eross the track on which he was 
struck and killed. La Fond v. Boston, 
ete.. R. Co., 208 Mass. 451, 94 NE 693. 

[ec] One-legged man turning 
around.—Where a one-legged pedes- 
trian, using a wooden peg for the oth- 
er leg, while on a railroad track sud- 
denly discovered an approaching en- 
gine almost upon him, of which he 
had not theretofore been warned by 
proper signals or otherwise, and was 
startled by the shouts of switchmen, 
that he could have escaped by going 
forward, but was struck because in 
the excitement of sudden peril he be- 
eame confused and turned around, did 
not show contributory negligence. 
Texas, etc., R. Co. v. Diaz, (Tex. Civ. 
A.) 234 SW 919. 27) 

74. See statutory provisions. 
David v. West Jersey, etc., R. 
Co., 84 N. J. Lia 686, 87 A’ 440. | 

[a] Ilustration.—Railroad Act § 


————$———————— FSF 


A pedestrian at a crossing 
is not culpably negligent because making an error 
of judgment in an emergency for which he was not 
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[§ 1879] 2. Duty To Stop, Look, and Listen*?*§—. 


a. Duty To Look and Listen—(1) In General. The 
duty resting upon a person approaching or going 
on a railroad crossing to exercise ordinary care and 


prudence to discover the approach of trains?’ is 


55, barring recovery in certain cases 
where a person is injured from being 
struck by a train on the track, has no 
application to a pedestrian crossing a 
railroad at a lawful public crossing 
and who stops to wait for a train to 
pass. David v. West Jersey, etc., R. 
Co., 84 N. J. L. 685, 87 A 440. 
76. Cross references: 
Degree of care required at protected 
crossings see infra § 1906. 
Duty of: 
Children see infra §§ 1919-1923. 
rere under disability see infra 
192 


§ 3 
Effect of directions of railroad em- 

ployees see infra §§ 1909-1911. 
Injury avoidable notwithstanding 

failure to stop, look, and listen see 

infra §§ 1945-1948. 

Presumption that deceased: 

Acted from instinet of self-preser- 
vation see infra § 1979; Death § 
167; Negligence §§ 744-747. 

Discharged duty to stop, look, and 
listen see infra §§ 1983-1985. 

Reliance on precautions on part of 

ee company see infra §§ 1905- 

908. 5 
See supra § 1855 et seq. 
78. U. S.—Baltimore, etc., R. Co. 
v. Shaw, 35 F. (2d) 410; Southern R. 
Co. v. Priester, 289 Fed. 945; Landers 
Dena R. Co., 244 Fed. 72, 156 CCA 
500. 

Ark.—Jemell v. St. Louis South- 
western R. Co., 178 Ark. 578, 11 SW 
(2a) 449; Martin v. Little Rock, ete., 
R. Co., 62 Ark. 156, 34 SW 545. 

Cal.—Green v. Los Angeles Termi- 
nal‘R:. Co,,°143' Cali 317 76) P 749, 101 
AmSR 68, 6 Cal. Unrep. Cas. 953, 69 
P 694; Bissett v. South San Fran- 
cisco Belt R. Co., 67 Cal. A. 325, 227 
PAL: 

Del.—Evans v. Philadelphia, ete., 
R. Co., 25 Del. 370, 80 A 625; Knopf 
v. Philadelphia, etc., R. Co., 2 Pennew. 
392, 46 A 747. 

Fla.—Covington v. Seaboard Air 
Line R. Co., 128 S 426; Seaboard Air 
Line R. Co. v. Myrick, 91 Fla. 918, 109 


307, AnnCas1914A 126. 

Ga.—Comer v. Shaw, 98 Ga. 543, 25 
SE 733; Moore v. Seaboard Air Line 
R. Co., 30 Ga. A. 466, 118 SE 471. 


Ida.—Wheéler v. Oregon R., etce., 
Co., 16 Ida. 375, 102 PB 347. 
Ill.—Greenwald v. Baltimore, etce., 


R. Co., 332 Ill. 627, 164 NE 142;’ Rock- 
ford, ete., R. Co. v. Byam, 80 Ill. 528; 
Chicago, ete., Ri: Co. v. Hatch, 79 Ill. 
137; DeBow vy. Cleveland, etc., R. Co., 
245 Ill. A. 158; Williams v. Pennsyl- 
vania R. .Co.,, 235) ll. A. 495) inky, 
Alton, ete., Tract. Co., 210 Ill. A. 657; 
Hatzenbuehler vy. Illinois Cent. R. Co., 
206 Ill. A. 114; Snodgrass v. Wilson, 


206 Ill. A. 99; Elder v. Pittsburgh, 
ete., BR Co., 186 111. A. .199;) Wabash, 
ete wR Cos Vv, Hicks, t3. TIE Ay 407. 


See Chicago, etc., R: Co. v. Jones, 135 
Til. A. .387. 

Ind.—Pittsburgh, etc., R. Co. v. Ter- 
rell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367; Cleveland, etc., R. Co. v. 
Lynn, 177 Ind. 311, 95 NE 577, 98 NE 
67; Chicago, ete., R. Co. v. Thomas, 
155 Ind. 634, 58 NE 1040; New York, 
ete., R. Co. v: Leopold, 73 Ind. A. 
309, 127 NE 298; Waking v. Cincin- 
nati, ete., R. Co., 72 Ind. A. 401, 125 
NE 799; Cleveland, etc., R. Co. v. Van 
Laningham, 52 Ind. A: 156, 97 NE 
573; Cleveland, ete., R. Co. v. Hough- 


*By WiLLIAM HORGAN (§§ 1879-1904). 


:Co., 297 Mo. 633, 249 SW 644; 


generally held to require the exercise of such ordi- 
nary care and prudence as an ordinarily prudent man 
would exercise under like circumstances in looking’*® 


et 44 Ind. A. 73, 85 NE 369, 88 NE 


Iowa.—Beemer v. Chicago, ete., R- 
Co., 181 lowa 642, 162 NW 43; Dusold@ 
v. Chicago Great Western R. Co., 162 
Iowa 441, 142 NW 213. 

La.—Schutte v. Louisiana R., ete., 


Co., 10 La. A. 98, 120 S 266; Naval 
Stores Equip. Co., Ltd. v. Illinois 
Cent.R.4 Co. 7. sas! Aw 276" 


Me.—Scripture v. Maine Cent. R. 
Co., 113 Me. 218, 93 A 362. 

Md.—Phillips v. Washington, ete., 
R. Co., 104. Md. 455, 65 A 422, 10 
AnnCas 334; Northern Cent. R. Co. v. 
State, 54 Md. 113. 

Mass.—Sullivan v. Boston, ete., R. 
Co., 242 Mass. 188, 136 NE 373; Mor- 
rissey _v. Boston, etc., R. Co., 216 
Mass. 5, 102 NE 924. 

Mich.—Laurain, v. Detroit, ete., R- 
Co., 249 Mich. 630, 229 NW 423; Bea— 
gle v. Pere Marquette R. Co., 184 
Mich. 17, 150 NW 3845; Bannister v. 
Lake Shore, ete., R. Co., 113 Mich. 530, 
71 NW 861. 

Minn.—Olson v. Northern Pac. Ru 
Co., 84 Minn. 258, 87 NW 843; Harris 
v. Minneapolis, ete., R. Co., 37 Minn. 
47, 33 NW 12: 

Mo.—Monroe vy. etc., “RE 

Tanne- 


hill v. Kansas City, ete., R.-Co., 27% 
Mo, 158, 213 SW 818; Holtkamp y. 
Chicago, etc., R. Co., 208 Mo. A. 316, 
234 SW 1054; Spelman v. Delano, 17F 
Mo. A. 28, 163 SW 300; Woodward vy. 
Wabash R. Co., 152 Mo. A. 468, 133 
SW 677. 

Mont.—Rau v. Missouri Pac. R. Co., 
289 P 580; Roberts v. Chicago, ete., 
R..Co., 67 Mont,., 472; 216: P 332 

Nebr.—-Smith v. Chicago, ete. R: 
Co., 99 Nebr. 378,156 NW 639; Crab- 
tree v. Missouri Pac. R..Co., 86 Nebr: 
33, 124 NW 932, 136 AmSR 663. 

N. J.—Morris, etc., R.Co. v. Haslan; 
33 N. J. L. 147. ; 

N. Y.—Judson v. Central Vermont 
R. Co., 158 N. Y. 597, 53 NE 514; Kel- 
logg v. New York Cent., ete., R.: Co., 
79 N. Y. 72; Day v. Flushing, ete., R. 
Co., 75 N. Y. 610; Salter v. Utica, ete., 
R. Co., 75 N. Y. 273; Gorton v. Erie 
R. Co., 45 N. Y. 660; Harty v. New 
Jersey, Cent. R. Co.,.42 -N. Y. 468: 
Havens v. Erie R. Co., 41 N. Y. 296 
[rev 53 Barb. 328]; Wilcox v. Rome, 
ete., -R.. Co,,. 39. N. ¥x 3583100 Amr 
440; Wilds v. Hudson River R. Co.,. 
29 N. Y. 315; Wilds v. Hudson River 
R. Co.,. 24 N. Y. 480, 23 HowPr 492; 
Steves v. Oswego, ete., R. Co., 18 No 
Y. 422; Brooks v. Buffalo, etc. R. Co.,, 
1 Abb. Dec. 211 [aff 25 Barb. 600]; 
Turck. v. New York, etce., R. Co., 10 
App. Div. 142, 95 NYS 1100;. Colemar 
v. New York Cent., etc., R. Co., 98 
App. Div. 349, 90 NYS 264; Waddell 
v. New York Cent., etc., R. Co., 98 
App. Div. 343, 90 NYS 239 [rev om oth-- 
er grounds 184 N. Y. 530 mem, 76 NE 
1111 mem]; Comby v. New York Cent. 
R. Co., 25 App. Div. 309, 49 NYS 513; 
Collins v. New York, ete., R. Co., 92 
Hun 563, 36 NYS 942 [aff 154 N. Y- 
740 mem, 49 NE 1095 mem]; Hewett 
v. New York Cent. R. Co., 3 Lansi 
83; Morse’ v. Erie R. Co., 65 Barb: 
490; Havens v. Brie R. Co., 53 Barb. 
828 [aff 41. N. Y. 296]; Dascomb vi 
Buffalo} *ete.cR:. Co.,. 27 Barb, 2215 
Turnier v. New York Cent. R. Co., 124 
Misc. 269, 207 NYS 316; Legg v. Hrie 
R. Co., 124 NYS 8 [aff 141 App: Div. 
876, 126 NYS 451]; Moore v.. New 
York Cent., ete., R. Co., 17 NYS 2055 
Ernst v. Hudson River R. Co., 24 


Chicago, 


300 [52 C.J.] RAILROADS [§ 1879 
or listening,”® or looking and listening,*° for ap- | proaching trains before going on ,the crossing, 
HowPr 97. high, etc., 


N. C.—Jenkins v. Norfolk Southern 
R-Co,;, 150 N. Cr 203500) SHe2 P38: 

N. D.—Sherlock v. Minneapolis, etc., 
R. ee 24 N. D. 40, 138 NW 976. 

Oh.—Toledo Terminal R. Co. v. 
Hughes, 115 Oh. St. 562, 154 NE 916; 
Erie R. Co. v. Dump, 2 Oh. A. 210, 21 
ok GirsJ6t, Ni 1S:/390;'35 Oh. Cir Ct. 

Okl.—Hines v. Dean, 96 Okl. 107, 220 


P 860; Missouri, etc., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 P 753; Clark v. 
St-qlzowis:ete. jure Cos, 24 (OKLS- 764; 


108 P 361; Severy v. Chicago, etc., R. 
Co., 6 Okl. 153, 50 P 162. 

Or.—Robison v. Oregon-Washing- 
ton R. etc., Co., 90 Or. 490, 176 P 594. 

Pa.—Lunzer y. Pittsburgh, etc., R. 
Co., 296 Pa. 393, 145 A 907; Pennsyl- 
vania R. Co. v. Goodman, 62 Pa. 329; 
North Pennsylvania R. Co. v. Heile- 
man, 49 Pa. 60, 88 AmD 482; Barnes 
v. Altoona, etce., Electric R. Co., 86 
Pa. Super. 

Philippine.— Yamada v. Manila R. 
Co., 33 Philippine 8. 

R. I.—Kennedy v. New York, etc., 
R. Co., 43 R. I. 358, 112 A 429. 

Tenn.—Steele v. Louisville, ete., R. 
Co., 154 Tenn. 208, 285 SW 582. 

Tex.—Galveston, ete., R. Co. v. 
east 59 Tex. 71; Houston, etc., 

R. Co. v. Sherman, (Civ. A.) 10 SW 
(2d) 243; Houston, Ste.) aR, Corie 
Kauffmann, 46 Tex. Civ. A. 72,101 SW 

Lie 
. Utah.—Lawrence v. Denver, etc., R. 
Co., 174 P 817; Wilkinson v. Oregon 
Short Line R. 'Co., 35, Utah 110, 99 BP 

Vt.—Le Febvre v. Central Vermont 
RiiCos 97 Vt. 342; 123 AcgTis Elint v. 
Central Vermont’ R. Coi, 82 Vt. 269, 
73 A 590: 

Va.—Chapman v. Hines, 134 Va. 274, 
115 SE 373; Backus v. Norfolk, etc., 
Terminal Co., 112 Va. 292, 71 SE 528. 

Wash.—McKinney v. Port Town- 


ee etc., R. Co., 91 Wash. 387, 158 
P 107. 
W. Va.—Carnefix v. Kanawha, etc., 


R. Co., 73 W. Va. 534, 82 SE 219. 

Wis.—Hearth v. Chicago, etc., R. 
Co., 185 Wis. 449, 201 NW 730; White 
v. Minneapolis, etc., R. Co., 147 Wis. 
141, 133 NW 148; Clemons v. Chicago, 
etc., R. Co., 137 Wis. 387, 119 NW 102; 
Hansen v. Chicago, etc., R. Co., 88 
Wis. 631, 53 NW 900; Williams v. 
Chicago, etc., R. Co., 64 Wis. 1, 24 NW 
422; Langhoff v. Milwaukee, etc., R. 
Co., 23 Wis. 43. 

Can.—Canadian Pac. R. Co. v. 
Smith, 62 Can. S. C. 134, 59 DomLR 
3873 [rev in part 13 Sask. L. 535, 55 
DomLR 542]. 

N. S.—Morrison v. Dominion Iron, 
etc., Co., Ltd., 45 N. S. 466. 

Ont.—Nazzareno v. Algoma Eastern 
R., 20 OntWN 269. 

[a] “Took,” as used in rule, means 
to look intelligently and in such man- 
ner that what the vision discerns will 
influence conduct. Turnier v. New 
York Cent, R. Co., 124 Misc. 269, 207 
NYS 316. 

[b] Absent-mindedness, mental 
absorption, or revery will not excuse 
performance of duty.—yYoung vy. 
Southern Pac. Co., 189 Cal. 746, 210 P 
259; Chicago, etc., R. Co. v. Fell, 71 
Til. A. 89; Waking v. Cincinnati, etc., 
Rm. Co., 72: Ind. A: 401; 125 NE -799; 
Barnett v. Louisiana Western R. Co., 
141 La. 698, 75 S 649, LRA1917E 1124; 
Baxter v. Troy, etc., R. Co., 41 N. Y. 
502; Howard v. Northern Cent. R. 
Co. 1) NYS) 528; Baltimore, etc., R. 
Co. v. Whitacre, 35 Oh. St. 627. And 
see infra § 1898. 

{c] Rights as passenger will not 
excuse failure to look and listen be- 
fore going on a crossing. Steber v. 
Chicago, etc., R. Co., 115 Wis. 200, 91 
NW 654. ; 

{d] Rule applies (1) to private 
erossings (Yazoo, etc., R. Co. v. Wil- 
liams, 114 Miss. 236, 74 S 835), (2): to 
crossings over sidings (Serfas v. Le- 


'370, 14 ALR 791), 


(3) and to switch 
tracks (Morrow v. Hines (Mo. A.) 233 
SW 493; Boyd v. Southern R. Co., 115 
Va. 11, 78 SE 548, AnnCas1914D 1017), 
(4) although on the yard and property 
of a mill company (Boyd v. Southern 
R. Co., supra). 

{e] Projecting object.—A traveler 
at a safe distance from a public 
crossing is not required to be on the 
lookout for an object projecting from 
the side of a car or train. Pruitt v. 
a neta R. Co., 167 N. C. 246, 83 SE 

0 


{f] Hand car.—A traveler is not 
negligent in failing to look out 
especially for hand cars, where he ex- 
ercises the degree of care required in 
looking out for trains. Mott v. De- 
troit, etc., R.:Co., 120 \Mich>127, 79 
NW 3. A 

{g] Train running in unusual di- 
rection.—(1) One who entered upon a 
railroad track was not free from con- 
tributory negligence in failing to look 
and listen because the engine which 
ran him down came from a direction 
opposite that whence trains usually 
came. Landers v. Erie R. Co., 244 
Fed. 72, 156 CCA 500. (2) But where 
a person using a crossing looks and 
listens on a dark night and an en- 
gine without lights or warning backs 
down on him from an unusual direc- 
tion, he is not guilty as matter of law 
of contributory negligence! on the 
ground that the undisputed fact’ and 
circumstances show that by the exer- 
cise of ordinary care he might have 
avoided the injury. Pittsburgh, etc., 
R. Co. v. Fagin, 3 OhNPNS 30. And 
see infra § 1895. 

[h] In Kentucky (1) under the 
prevailing rule, travelers (Chesa- 
peake, etc., R. Co. v. Kennard, 222 Ky. 
115, 300 SW 335; Big Sandy, etc., R. 
Co. v. Keaton, 206 Ky. 156, 266 SW 
1056; Barksdale v. Southern R. Co., 
199 Ky. 592, 251 SW 656; Davis v. 
Davis, 195) Ky: 2-522, 242, SW 870; 
Chesapeake, etc., R. Co. v. Young, 146 
Ky. 317, 142 SW 709; Louisville, etc., 
R. Co. v. Lucas, 99 SW 959, 30 KyL 
539 [reh den 98 SW 308, 30 KyL 359]; 
Wilson v. Chesapeake, ete., R. Co., 86 
Sw 690, 27 KyL 778), (2) including 
drivers of motor vehicles (Nashville, 
ete, Ke Co. ve Byars= 233 Ky. 309, 25 
SW (2d) 733; Bohmer v. Kentucky 
Tract., etc:, Co.;-212 Ky. 524, 279 SW 
955; Davis v. Davis, 195 Ky. 522, 242 
SW 870; Louisville, etc., R. Co. v. 
Scott, 184 Ky. 319, 211 SW 747; Louis- 
ville, ete., R. Co. v. Treanor, 179 Ky. 
337, 200 SW 634), are not required to 
stop, look, and listen (3) but they are 
required only to use the care usually 
expected of ordinarily prudent per- 
sons to learn of the approach of a 
train and to keep out of its way (Nash- 
ville, etc., R. Co. v. Byars, supra; 
Bohmer Vv. Kentucky Tract., ete., Co., 
supra;, Simpson y. Louisville, etc., R. 
Co.,. 207 Ky. 623, 269 SW 749: Davis 
v. Davis, 195 ptt 522, 242 SW 870; 
Louisville, ete., Co. v. Staebler, 184 
Ky) 730) 222 Siw 919: Louisville, etc., 
R. Co. v. Scott, 184 Ky. 319, 211 SW 
747; Chesapeake, etc., R. Co. v. Wil- 
liams, 179 Ky. 333, 200 SW 451; Stull 
v. Kentucky Tract., ete., Co., 172 a 
650, 189 SW 721; Chesapeake, ete., R: 
Col vio Bland, DU Ky. 430) 2 188 ‘SW 
498; Williamson v. Norfolk, ete., Ri 
Co., 160 Ky. 158, 169 SW 613; Chesa- 
peake, etc., R. Co. v. Williams, 148 Ky. 
178, 146 SW 381; Cincinnati, ete., R. 
Co. v. Champ, 104 SW 988, 31 Kyl 
1054; Wilson v. Chesapeake, ete., R. 
Co., 86 SW 690, 27 KyL 778; Sights v. 
Louisville, ete., R. Co.,.117 Ky. 436, 
78 SW 172, 25 KyL 1548; Louisville, 
etc., R. Co. v. Survant, 44 SW 88, 
19 Kyl 1576; Huntzicker v. Penn- 
sylvania R. Co., 18 Ky. Op. 371). 

[i] Im Ontario (1) there is no rule 


of “stop, look and listen” (Reynolds 
Vv. Canadian Pac.uR. Co.,759) Ont. Lr 
396, [1926] 4 DomLR 458; Friedman 


(2) but there is the rule that a 
Sree approaching a railway line 
where he knows that trains may be 
expected at any minute is bound to 
make such observation as will insure 
his knowing that it is safe to cross 
(Friedman v. Canadian Nat. R. Co., 
supra), (3) and it has been held that, 
where by looking he would have seen 
the train and could have stopped, his 
failure to look was the direct cause 
of the accident and that he cannot 
recover (Blake v. Canadian Pac. R. 


R.-Co., 270° Pa. 306, 113 A x Leen Nat. R. Co., 3 CanRCas 


Co., 17 Ont. 177; Wright v. Grand 
Trunk. R. Co., 5 OntWR 802, 4 CanR 
Cas 202). 

79. etc.,, RR. (Cox tvs 


I11.—Chicago, 
Hatch, 79 Ill. 137. 


120 Mo. Gooner ‘sw 1061, 25 SW. 532. 
N. Y.—Wilds v. Hudson River R. 
Co., 24 N. Y. 4380, 23 HowPr 492 [rev 
33 Barb. 503]; Coleman v. New York 
Cent., ete, R. Co.,-98 App. Div: 349, 
90 NYS 264; Waddell vy. New York 
Cent.,etc.,' R. Co., 98% App Div. -3435 
90 NYS 239 [rev on other grounds 184 
N. Y. 530 mem, 76 NE 1111 mem]. 

Okl.—Severy v. Chicago, etc., R. Co., 

GROIN E53) 00 bs hoe 
Va.—Ayers v. Norfolk, etc., R. Co., 
27 SH 582. 

80. 'U. S.—Chicago, etc., R. Co. v. 
‘Houston, 95° UL S! 69%," 24 Th edi a42 
Wilson v. Lehigh Valley R. Co., 38 F. 
(2d) 59 [certiorari den 281 U. S. 754 
mem, 50 SCt 408 mem, 74 L. ed. 1164 
mem]; Atchison, etc., R. Co. v. Spen- 
cer, 20 F. (2d) 714; Boston, ete, R. 
Co. v. Daniel, 290 Fed. 916; Northern 


Pac. R. Co..v; Alderson, 199) Meds Tabs. 


118 CCA 1738; Griffith v. Baltimore, 
ete., R. Co., 44 Fed. 574; Dunning v. 
Bond, 38 Fed. 813. 

Ala.—Central of Georgia R. Co: v. 
Pope, 127 S 835; Atlantic Coast Line 

. Co. v. Jones, 202 Ala. 222, 80 S 44 
[rev 16 Ala. 447, 78 S 645]; Leak v. 
Georgia Pac. R. Co., 90 Ala. 161, 8 S 
245; Louisville, ete., R. Co. v. Craw- 


ford, 89 Ala. 240, 8 S 243; South Ala- 
bama, ete, R. Co. v. Thompson, 62 
Ala. 494. 


Ark.—St. Louis-San Francisco R. 
Co. v. Whitfield, 155 Ark. 560, 245 SW 
323; Smith v: "Missouri Pac. R. Co., 
138 Ark. 589, 211°>SW 657; Billingsley 
vy. St. Louis-San Francisco .. WOres E 
Ark. 1, 206 SW 48; St. Louis, ete., R. 
Co. v. ‘Stacks, 97 Ark. 405; 134 SW 
315; Arkansss. ete., R. Co. v. Graves, 
96 Ark. 638, 1°2 SW 992; Chicago, etc., 
R. Co. v. Smith, 94 Ark. 524, 127 SW 
715; St. Louis, ete., R. Co. v. Garner, 
90 Ark. 19, 117 SW 7638; Louisiana, 
ete., R. Co. v. Ratcliffe, 88 Ark. 524, 
115 SW 396; Tiffin v. St. Louis, ete., 
R. Co., 78*Ark. 55, 98 SW 564; Little 
Rock, etc., R. Co. v. Blewitt, 65 Ark. 
235, 45 SW 548; Martin -v. Little 
gs etc., R. Co., 62 Ark. 156, 34 SW 


Cal.—Koster v. Southern Pac. Co., 
207 Cal (538, 279° oF se COUN ave 
Southern Pac. Co., 182 Cal. 369, 190 
P 36; Loftus v. Pacific Electric R. 
Co., 166 Cal. 464, 187 P 34; Martin v. 
Southern Pac. Co., 150 Cal. 124, 88 P 
701; Bilton v. Southern Pac. R. Co., 
148 Cal. 448, 83 P 440; Vance v. Atchi- 
So0n;ete,, (Ro Col; 9 Call tA 20.798 Plat. 

Colo.—Colorado, ete., R. Co. v. Lau- 
ter 21CololtAy LO) a2 4p ast 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Owens y. Wil- 
mington, etc., Tract. Co., 31 Del. 475, 
117 A 454; Du Ross v. Philadelphia, 
ete., R. Co., 28) Del. 467, 94 A 766: 
Buchanan v. Philadelphia, éte., R. Co., 
at wel 835-75 A Slt 

7A 
25 SE 3889. 

Ida.—Burrow v. Idaho, ete., R.. Co., 
24 Ida. 652, 185 P 838. 

Tll.— Chicago, ete, R. Co. v. 
TOOT hoe ie Chicago, 
Jacobs, 63 Ill. 178; Grinestaff v. New 
York Centro R. i\Coxy 253 RTM ALS 
Monahan vy. Johnson, 197 Als AG -6 3.0% 
Brand v. Osborne, 184 Ill. A. 11; 


Hatch, 
etch Ry Cox ve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1879] 


Hunse vy Keak Great Western R. 
Co.; 182-111, 520; Livingston Ware- 
house, etc., éS. Me ‘Aurora, etc., R. Co., 
ETOTH. As 044: Deatrick v. Lake Erie, 
€tc,, in (CO, 164 Tit VAC 845" Chicago, 
-ete.,"R. Co. v. Jones, 135 Tl. A. 380 
[aff 231 Tll. 302, 83 NE 215, 121 AmSR 
313]; Chicago, etc., R. Co. v. Weeks, 
99 Ill. A. 518 [aff {98 Tl. 551, 64 NE 
1039]; Chicago, ete, R. Co. v. Stew- 
art, 71 Ill. A. 647; Chicago, etc, R. 
Co. v. Thorson, 68 Ill. A. 288; Wa- 
bash, ete., R. Co. v. Neikirk, 5 Il. 
Ay ETD. 

Ind.—Wabash R. Co. v. Keister, 163 
Ind. 609, 67 NE 521 (Burns Rev. St. 
(1901] § 359a, placing the burden of 
proving contributory negligence on 
defendant, does not relieve a traveler 
of the duty to look and listen); Quinn 
v. Chicago, ete., R. Co., 162 Ind. 442, 
70 NE 526; Malott v. Hawkins, 159 
Ind. 127, 63 NE 308; Baltimore, etce., 
R. Co. v. Young, 153 Ind. 163, 54 NE 
791; Chicago, etc., R. Co. v. Spilker, 
134 Ind. 380, 33 NE 280, 34 NE 218; 
Louisville, ete. R. Co. v. Stommel, 
126 Ind. 35, 25 NE 863;._ Toledo, etc., 
R. Co. v. Shuckman, 50 Ind. 42; Chi- 
eago, ete., R. Co. v. Sanders, 81 Ind. 
A. 275, 143 NE 175; Indiana Union 
Tract. Co. v. Myers, 47 Ind. A. 646, 93 
NE 888; Southern R. Co. v, Davis, 
34 Ind. A. 377, 72 NE 1053; Chicago, 
etc., R. Co. v. Reed, 29 Ind. A. 94, 63 
NE 878; Lake Shore, etc. R. £ Vv. 
Boyts, (A.) 43 NE 667, 16 Ind. A. 640, 
45 NE 812. 

Iowa.—Dean v. Chicago, etc., R. Co., 
229 NW 223; Nederhiser v. Chicago, 
etc., R. Co., 202 Iowa 285, 208 NW 856; 
Hizh’ v. Waterloo, etc., R. Co., 195 
Iowa 304, 190 NW 331; Ballard v. 
Chicago, ete, R.-Co., 193 Iowa 672, 
185 NW 993; Lockridge v. Minneapo- 
lis, ete., R. Co., 161 Iowa 74, 140 NW 
834, AnnCas1916A 158; Moore v. Chi- 
cago, etc., R. Co., 102 Iowa 595, 71 NW 


569; Benton v. Central R.-Co., 42 
Iowa 192. 

Kan.—Atchison, ete, R. Co. v. 
Townsend, 39 Kan. 115, 17 P 804; 


Wichita, etc., R. Co. v. Davis, 37 Kan. 
4oreite PI T8 44 AmSR 275 s-Clark: v, 
Sloe andl Pac RACoe sbrican. 13505 12 


La.—Broussard v. Louisiana West- 
ern R. Co., 140 La. 517, 73 S 606; Lad- 
ner v. New Orleans Terminal Co., 139 
La. 262, 71 S 503; Herlisch v. Louis- 
ville, etc., R. Co., 44 La. Ann. 280, 10 
S 628; Blanchard v. Gulf, etc., R. Co., 
Pleas At 69. 

Me.—Blumenthal v. Boston, etc., R. 
Co., 97 Me. 255, 54 A 747; Day v. Bos- 
ton, etc., R..Co., 96 Me. 207, 52 A 771, 
90 AmSR 335; Giberson v. Bangor, 
etc., R. Co., 89 Me. 337, 36 A 400; Le- 
san v. Maine Cent. R. Co., 77 Me. 85. 

Md.—Glick v. Cumberland, etc., R. 
Co., 124 Md. 308, 92 A 778 (rule ap- 
plies to electric roads as well as to 
steam roads); Heinz v. Baltimore; 
ete., R. Co., 1138 Md. 582,,77 A 980; 
Western Maryland R. Co. v. Kehoe, 83 
Md. 434, 35 A 90; Maryland Cent. R. 
Co. v. Neubeur, 62 Md. 391. 

Mich.—Taliaferro v. Pere Mar- 
quette R. Co., 249 Mich. 281, 228 NW 
778; Wavle v. Michigan United R. Co., 
170 Mich. 81, 185 NW 914; Peck v. 
Grand Trunk Western R. Co., 155 
Mich. 430, 119 NW 578; Tucker v. 
Chicago, etc., R. Co., 122 Mich. 149, 
80 NW 984; Matta v. Chicago, etc., 
R. Co., 69 Mich. 109, 37 NW 54; Myn- 
ning v. Detroit, etc., R. Co., 59: Mich. 
257. 26 NW 514. 

Minn.—Capretz v. Chicago Great 
Western R. Co., 157 Minn. 29, 195 NW 
531; Pogue v. Great Northern R. Co., 
127 Minn. 79, 148 NW 889; Judson v. 
Great Northern R. Co., 63 Minn. 248, 
65 NW 447; Magner v. Truesdale, 53 
Minn. 436, 55 ae 607; Brown v. Mil- 
waukee, ete., Co., 22 Minn. 165. 

Miss. ie es Orleans, eter, Ry Cop ve 
Mitchell, 52 Miss. 808. 

Mo.—MeNeil v. Missouri Pac. R. 
€o., 182 SW 762; Hook v. Missouri 
Pac. R. Co:, 162 Mo. 569, 68 SW 360: 
Jennings v. St. Louis, ete., RLCon 12 
Mo. 268, 20 SW. 490; Taylor vy. Mis- 
souri Pac. R. Co., 36 Mo. 457; 
v. St. Louis, ete., R. Co, 85 Mo. 611; 


Kimes : 


RAILROADS 
Stepp v. Chicago, etc., R. Co., 85 Mo. 
229; Hixson vy. St. Louis, ete, A. Co; 


80 Mo. 335; Maclay v. Missouri Pac. 
ReCo, CAS 299 SW 626; Maginnis v. 
Missouri Pac. R. Co., 182 Mo. A. 694, 
165 SW 849; Connor v. Wabash R. 
Co.,' 149 Moy Al: 675,9.129, SW W727; 
Wands v. Chicago, etc., R. Co., 106 Mo. 
A. 96,.80.SW_ 18; Mayes v. St. Louis, 
etc., R. Coe Mo, A. 140; Caldwell 
Ven ecansas City, euCue aus Co., 58 Mo. 
A, 458% Damrill ve St. Louis, etc.) eR. 
Co., 27 Mo. A. 202 

Mont.—West Vv. Davis, 71 Mont. 31, 
227 P 41; Keith v. arene Northern R. 
Co., 60 Mont. 505, 199 P 718; George 
v. Northern Pac. R. Co., 59 Mont. 162, 
196 P> 869. 

Nebr.—Rickert v. Union Pac. R. Co., 
100 Nebr. 304, 160 NW 86; Johnston 
v. Delano, 100 ‘Nebr. 192, 158 NW 1034; 
Smith v. Chicago, etc., R. Co., 99 Nebr. 
378, 156 NW 639; Crabtree v. Missouri 
Pac. R. Co., 86 Nebr. 33, 124 NW 932, 
136 AmSD 663; Omaha, etec., R. Co: vi 
Talbot, 48 Nebr. 627, 67 NW 599. 

N. H.—Davis v. Concord, etce., R. 
Co., 68'N. H. 247, 44 A 388. 

N. J.—Dickinson v.. Erie R. Co,, 81 
Ni J: LL. 464, 81 A104, 371 LRANS 
150; Pennsylvania R. Co. v. Pfuelb, 
60 N. J. L. 278, 37 A 1100 [aff-61 N. J. 
L. 287, 41 A 1116]; Berry v. Pennsyl- 
vaniawR? Cont4seNw J* Ls 44, 4A: 
303; Blaker v. New Jersey Midland 
Re ae 30 N. J. Ha. 240. 

N. M.—De Padilla v. Se ae etc., 
R. Coy 16 N..M.1576,.120 P 72.4. 

Nea¥.— Castle v: Director Gen. of 
Railroads, 232 N. Y. 430, 134 NE 334; 
Tucker v. New York Cent., etc., R. 
Co., 124 N. Y. 308, 26 NE 916, 21 AmSR 
670; Cullen v. Delaware, ete., Canal 
Co., 113 N. Y. 667 mem, 21 NE 716, 2 
Silv. A. 255; Heaney v. Long Island 
Re Co, Pidi2 SiNes ene 22 INGE ed 22 
Salter v. WWiticay ete.) RY Co., 75 Ne wy. 
273 [rev 13 Hun 187]; McGrath v. 
New York Cent., etc., R. Co., 59 N. Y. 
468, 17 AmR 359 [rev 1 Hun 437, 3 
Thomps. & C. 776]: Davis v. New 
York Cent: etc:, R: Co: 47 N. ¥5.400; 
Gorton v. Hrie R. Co., 45 N. Y. 660; 
Harty v. New Jersey Cent. R. Co., 42 
NEaY, 468: Baxter vi Troy, 6tc);, R. Co., 
41 N. Y. 502; Gonzales v. New York, 
ete Rs Coss cs. Ney. 440,698 Aim: 58, 
[rev 29 N. Y. Super. 93, 297]; Wilds 
v. Hudson River R. Co., 29 N. Y. 315; 
O’Brien v. New York Cent., etc., R. Co., 
129 ADD. Y Div. | 28S8e, 2130 NY Sia s2 oe 
Read v. New York Cent., etc., R. Co., 
123 App. Div. 228, 107 NYS 1068: 
Noakes v. New York Cent., etc., ny 
Co:, #21 App. Div. 716; 106 "NYS 522 
[aff 195 N. Y. 543 mem, 88 NE 1126 
memjJ; York v. New York, etc., R. 
Cor, Los ADD. Dival'2.6.5-9'5 NYS 05 
Wiedman v. Brie R. Co., 66 App. Div. 
347, 72 NYS 683; Mitchell v. Third 
Ave. R. Co., 62 App. Div. 371, 70 NYS 
1118: Dascomb v. Buffalo, etc., R. 
Co., 27 Barb. 221: Howard v. Northern 
Cent. R. Co., 1 NYS 528: Winslow v. 
Boston,, ete... RK. Co, 11 NYSt 8231. 

N. C.—Costin v. Tidewater Power 
Co., 181 N. C. 196, 106 SE 568;..luee 
v. Southern R. Co., 180 N.C. 413.105 
SE 15; Davidson v. Seaboard Air Line 
RCo. 170 NC. 28d. 87) SHi354 onn-= 
son v. Seaboard Air Line R. Co., 163 
N. C. 431, 79 SE 690, AnnCas1915A 
598; Jenkins v. Norfolk-Southern R. 
Co. Leos NAIC) 208: cle SH e238. Wolitie 
v. Seaboard Air Line R. Co., 154 N. 
C. 569, 70 SE 993; Cooper v.- North 
Carolina, Ri) Co. L40.N.-C. 2109, 52) SB 
932, 3 LRANS 391; Mesic v. Atlantic, 
ete., R. Co., 120 N. C. 489, 26 SE 633; 
Mayes v. Southern R. Co:, 119 N. C. 
758. 26 SE 148. 

N. D.—Sherlock v. Minneapolis, etc., 
Re Co. 24 N. D. 40, 138 NW? 976. 

Oh.—Baltimore, etc., R. Co. v. Whit- 
aere, 35 Oh. St. 627; Pennsylvania Co. 
v. Rathgeb, 32 Oh. St. 66; Cleveland, 
etc., R. Co. v. Crawford, 24 Oh. St. 
631, 15 AmR 633; Benschoter v.. New 
York Cent. R. Co., 30 Oh. A. 276, 164 
NE 785; Pennsylvania, Co. v. Stahl, 
TS Oho CineCt. Ne Ss 808,704 Oh Cir: 
Ct. 157; Lake Shore, etc., R. Co. v. 
Landphair, 23.OhwCin,. Ct. 435" yuake 
Shore, eic., R. Co. v. Reynolds, 23 Oh, 


[52 C.J:] 301 


Cir. Ct. 199; Pennsylvania Co. v. Al- 
burn, 23 Oh. Cir. Ct. 130; Koester v. 
Toledo, etc., R. Co., 20 Oh. Cir. Ct. 475, 
11 Oh. ‘Cir. Dec. 283; Toledo, etc., R. 
Co. v. Hatherton, 20 Oh. Cir. Ct. 297, 
LT Oh, ‘Cir. Dee.'253; Pittsburgh, ete:,; 
R.Co...v.. Peters, 1-Oh., Cir’ Ct) 34) 
Oh. Cir. Dec. 20; Didman v. Michigan 
Sree R. Co., 5 OhS&CP 140, 7 OhNP 

OkI.—Missouri Pac. R. Co. v. Mer- 


ritt, 104 Okl. 77, 230 P 513; Thrasher 
v. St. Louis, ete., R. Co., 86 Okl. 88, 
2065 P2123 Missouri, etc., R. Co. Ve 


Stanton, 78 Okl. 167, 189 P'753; Clark 
v. St. Louis, etc., R. Co., 24 Okl. 764, 
108 P 361. 

Or.—Robison v. Oregon-Washington 
R., ete;, 'Co.5 90: Ors 4902176" Pwo 4s 
Blackburn v. Southern, Pac. Co., 34 
Or. 215, 55 P 225; McBride v. North-. 
ern: Pac. eRi'Co., 19 Or64, 23 P8145 

Pa.—Potter v. Pennsylvania R. Co., 
221 Pa. 550, 70 A 852; Pennsylvania R. 
Co. Vv. Peters, 116. Pasy206,. 9 FA Bai: 
Lehigh Valley R. Co. vy. Brandtmaier, 
113 Pa. 610, 6 A 238. 

S$. C.—Chisolm y, Seaboard Air Line 
Re (Coi,! Lata S.e\C2 394,24 SE ab005 
Osteen y. Atlantic Coast Line R. Co., 
119 S. C. 438, 112 SE 352 

Tenn.—Tennessee Cent. R. Co. v. 
Morgan, 182 Tenn. 1, 175 SW 1148; 
Adcock v. M. & O. R. Co., 3 Tenn. Civ. 
A. 128 

Tex.—International, ete., R. Co. v. 
Neff, 87 Tex. 303, 28 SW 283; Gulf, 
etc., R. Co. v. Greenlee, 7) Tex. 553, 
8 SW _ 1295 -Houston> ete IR 'Cousve 
Wilson, 60 Tex. 142; Texas, etc., R. 
Co. v. Chapman, 57 Tex. 75; St. Louis, 
ete., -R.. Coz, va ‘Cole, (Civ.7 AD! 4° Sivw 
(2d), L019: -'Quanah, ete), RY Coty. 
Hogland, (Civ. A.) 297 SW 761; Beau- 
mont. ete., R. Co. v. Sterling, (Civ. A.) 
260 SW 320; Beaumont, ete., R. Co. 
v..Myrick, (Civ.. A.) 208 SW 935: 
Southern Tract. Co. v. Kirksey, (Civ. 
A.) 181 SW 545 [rev on other grounds 
110 Tex. 190, 217 SW 139]; Texas 
Midland R. Co. v. Wiggins, (Civ.. A.) 
161 SW 4455 “Texas, ete; Ri Consw 
Johnson, 59 Tex. Civ. A. 354, 125 SW 
933; Ft. Worth, etc., R. Co. v. Wyatt, 
35 Tex. Civ. A. 119, 79 SW 349; ,Gal- 
veston, etc., R. Co. v. Harris, 22 Tex. 
Civ. A. 16, 53 SW 599; Central Texas, 
ete., R. Co. v.eBushy 12° Tex: (Civ, As 
291, 34 SW 133; Gulf,-ete., R. Co. v. 
Scott, (Civ. A.) 27 SW 827; Texas,. 
etc., R. Co.°v. Brown, 2) Tex. Civ. AS 
281, 21 SW 424. 

Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050; Lawrence.v. 
Denver, etc., Re Con 174 P 817: Wil- 
kinson v. Oregon Short Line R. Co, 
35 Utah 110, 99 P 466. 

Vt.—Wiley v. Rutland R. Co., | 86 
vt. 504, 86 A. 808; Flint v.. Central 
Vermont R. Co., 82 Vt. 269, 73 A. 5905. 
Shum v. Rutland R. Co., 81 Vt. 186, 
69 A 945, 19 LRANS 973. 

Va.—Southern R, Co. v. Davis, 152 
Va. 548, 147 SE. 228; Chapman Vs, 
Hines, 134 Va. 274, 115 SE 373; Nor= 
folk, etc., R. Co. v. Strickler; 118 Va. 
153, 86 SE 824; Boyd v. Southern R. 
Co., 115 Va. 11, 78 SE 548,:AnnCas 
1914D 1017; Southern R. Co. vy. Valen- 
tine, 113 Va. 388, 74 SE 173; Chesa- 
peake, etc., a . 
296, 63 SE 1007; 
Hansbrough, 107 Va. 733, 60 ‘SE “BS; 
Smith v. Norfolk, ete. Re Co., 107 Va. 
725, 60 SE 56; Rangeley vy. Southern 
R. Co., 95 Va. 715, 30 SE 386; Johnson 
v. Chesapeake, etc., R. Co., 91 Va. 171, 
21 SE 238; Hogan v. Tyler, 90 Va. 19, 
17 SE 7238. ; 

W. Va.—Cavendish v. Chesapeake, 
etc., R. Co., 95 W. Va. 490, 121 SH 498; 
Casdorph v. Hines, 89 W. Va. 448, 109 
SE 774; Berkeley v. Chesapeake, etc., 
Eien COm 40. Ws) Vals hl eZ On Oia 498 

Wis.—Hearth v. Chicago, ete, R. 
Co., 185 Wis. 449, 201 NW 730; White 
v. Minneapolis, etc., R. Co., i47 Wis. 
141, 133 NW 148; Grimm vy. Milwau- 
kee Electric R., ete., Co., 1388 Wis. 44, 
119 NW 833; Clemons v. Chicago, etc., 
R= Col, 137) Wis.) 387; 119 (NW lez; 
Guhl v. Whitcomb, 109 Wis. 69, 85 
NW 142, 88 AmSR 889. 

Que. — Villeneuve v. Canadian Pac. 
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and in a manner reasonably effective for the pur- 
pose,®*? and if he fails to exercise such care, without 
reasonable excuse therefor, he is ordinarily held to 
be guilty of contributory negligence,** although the 


RAILROADS 


railroad itself is guilty of negligence,** as in ap- 


R. Co., 21 Que. Super. 422; Tanguay v. 
ahs Trunk R. Co., 20 Que. Super. 


See Morrissey v. Chicago, ete., R. 
Co., (S. D.) 226 NW 731 (to the effect 
that under all circumstances one 
must look and listen before crossing 
a railroad track, and where the cross- 
ing is particularly dangerous, greater 
care is required). 

[a] “Slight want of care” statute 
(St. [1921] § 1809 subd 6) does not re- 
lieve one crossing a railroad track of 
the duty to look and listen when ap- 
proaching the zone of danger, and at 
the last practical or reasonable op- 
portunity. Plautz v. Chicago, etc., 
R. Co., 180 Wis. 126, 192 NW 381; 
Bahlert v. Chicago, etc., R. Co., 175 
Wis. 481, 185 NW 515. 

{b] Surrounding facts.—(1) The 
view may be obstructed by interven- 
ing objects, or by smoke, dust, or the 
darkness of night. Other and louder 
noises may confuse the senses. The 
movement of other trains, or other 
moving objects in the vicinity, may 
demand attention. And all of these 
matters have an important bearing in 
determining whether a plaintiff was in 
the exercise of due care and caution. 
DeBow v. Cleveland, etc., R. Co., 245 
Tll. A. 158. (2) Particular conditions, 
see infra §§ 1892-1904. 

Diversion of attention as excuse for 
failure to look or listen see infra § 


1898. J 
81. U. S.—Bradley v. Missouri, 
ete., R. Co., 288 Fed. 484; Northern 


Pac. R. Co. v. Alderson, 199 Fed. 735, 
118 CCA 173. 

Ala.—Fayet v. St. Louis, ete, R. 
Co., 203 Ala. 3, 81'S 671. f 

La.—Sullivan v. Tremont, etc., R. 
Co., 4 La. A. 358; Blanchard v. Gulf, 
ete. Ri Cot La. As. 169. °" 

Mass.—Sullivan v. Boston, etc., R. 
Co., 242 Mass. 188, 136 NE 373. 

Mo.—Osborn v. Wabash R. Co., 179 
Mo. A. 245. 166 SW 1118. 

Mont.—Rau v. Northern Pac. R. Co., 
289 P 580; George v. Northern Pac. R. 
Co., 59 Mont. 162, 196 P 869; Sprague 
v. Northern Pac. R. Co., 40 Mont. 481, 
107 PB 412. 

Nebr.—Rickert v. Union Pac. R. Co., 
100 Nebr. 304, 160 NW 86. But see 
Wallenburg v. Missouri Pac. R. Co., 
86 Nebr. 642, 126 NW 289, 37-LRANS 
135 (disapproving the rule as stated 
in the text as harsh and practically 
compelling the traveler to insure his 
own safety). 

. M.—Morehead v. Atchison. ete., 
R. Co., 27 N.M. 349, 201 P 1048. 

Oh.—Erie R. Co. v. Dump, 2 Oh. A. 
210, 21 Oh. Cir. Ct. N. S. 300, 35 Oh. 
Cir, Ct. (425. 

S. C.—Chisolm  v. 
Line R. Co., 121 S. C. 394, 114 SE 500. 

Va.— Norfolk, ete., R. Co. v. Sim- 
mons, 127 Va. 419, 103 SE 609; South- 
ern R. Co. v. Hansbrough, 107 Va. 733, 
60 SE 58; Smith v. Norfolk, ete., R. 
Co., 107 Va. 725, 60 SE 56. 

And see infra §§ 1888, 1889. 

“It is not always sufficient if he 
does look and listen. *The obligation 
resting upon him is to exercise care 
to make the act of' looking and listen- 
ing reasonably effective.” Normandin 
v. Payne, 65 Mont. 5438, 548, 212 P 285. 

82. U. S.—Southern R. Co. vy. 
Priester, 289 Fed. 945; Chicago, etce., 
R. Co. v. Rossow, 117 Fed. 491, 54 CCA 


313. 
Ill.—Cleveland, etc., R. Co. v. 
Sparks, 122 Ill. A. 400. 
Ind.—Waking v, Cincinnati, etc., R. 
Co., 72 Ind. A. 401, 125 NE 799. 
Iowa.—Beemer v. Chicago, etc., R. 
Co., 181 Iowa 642, 162 NW 43. 
Mo.—Norton v. Davis, (A.) 265 SW 
107; Landrum v. St. Louis, ete, R. 


Seaboard Air 


Co., ACAL)Y 178) (SW .2.735"\ Osborn’ ‘ve 
vgeeee R. Co., 179 Mo. A. 245, 166 SW 

N. Y.—Salter v. Utica, etc., R. Co., 
75 N. Y. 273 [rev 13 Hun 187]. 

Oh.—WNorfolk, ete., R. Co. v. Great 
China Tea Co., 26 Oh. Cir. Ct. 547. 

Pa.—Lapinco v. Philadelphia, etc., 
R. Co., 257 Pa. 344, 101 A 767. 

Wis.—White v. Chicago, etc., R. Co., 
102 Wis. 489, 78 NW 585. k 

Que.—Bissonette v. Grand Trunk 
R. Co., 58 Que. Super. 281. 

See cases supra notes 78-81. 

83. U. S.—Conrad v. Wheelock, 24 
Fi. (2d)) 996; Boston; ete. R. Co.-v- 
Titcomb, 236 Fed. 129, 149 CCA 339; 
Chicago, ete., R. Co. v. Rossow, 117 
Fed. 491, 54 CCA 313. 

Ala.—Nashvilie, etc., R. Co. v. Vin- 
cent, 190 Ala. 91, 66 S 697. 

Ark.—Smith v. Missouri Pac. R. 
Co., 138 Ark. 589, 211 SW 657; Chi- 
cago, ete.,.R. Co. v. Smith, 94 Ark. 
524, 127 SW 715. 

Cal.—Walker v. Southern Pac. Co., 
S8oCalitAn 3714 U6 ye lino: 

Ida.—Fleenor v. Oregon Short Line 
Ry Co5:-16yida. 781,102) R897. 

Iowa.—Ring v. Chicago, ete., R. Co., 
75. NW 492. % 

Mo.—Haworth v. St. Louis-San 
Francisco R. Co., (A.) 293 SW, 508; 
Jackson v. Southwest Missouri R. Co., 
171 Mo. A. 430, '156 SW 1005 [aff 189 
SW 381]. 

Mont.—Normandin vy. 65 
Mont. 543, 212 P 285. 

N. Y.—Tucker vy. New York Cent., 
etc., ‘R» Co., 124 N. Y.4308,.26 NEV 926, 
21 AmSR 670; McCall v. New York 
Cent. R. Co., 54 N. Y. 642 mem; Levy 
v. Great Western R,Co., 48 N. Y. 675 
mem; Davis v.-:New York Cent., etc., 
IN. Y. 400; Gorton v. Erie 
R. Co., 45 N. Y. 660; Havens v. Erie 
41. N.Y; 296. [rev.. 53., Barb. 
Wilcox v. Rome, R. i 
39 N. Y. 358, 100 AmD 440; Steves v. 
Oswego, eter, Ri iCou dis. Ne wn oe 

Oh.—Pennsylvania Co. v. Stahl, 15 

3533): 34, Oh. Cir... Ch. 


Ohe/Cir.” Ct. N.-S: 
Devore v. Pittsburgh, etc. R. 


157; 
Co., 9. OhNPNS 401. : 
Va.—Chesapeake, ete. R. Co. v. 
Hall. 109 Va. 296, 683 SE 1007; South- 
ern R. Co. v. Hansbrough, 107 Va. 733, 
60 SE 58; Smith v. Norfolk, ete., R. 
Co., 107 Va. 725, 60 SFE 56: Ayers v. 
Norfolk, etc., R. Co., 27 SE 582. 
Comparative negligence see infra §§ 
1940-1943. ; 
Right to rely on precautions of rail- 
road company see infra §§ 1905-1908. 
84. Tucker v. I)linois, ete., R. Co., 
141 La. 1096, 76 S.212; Rau v. North- 
ern Pac. R. Co., (Mont.) 289 P 580: 
Morependin v. Payne, 65 Mont. 5438, 212 


Payne, 


Effect of contributorv negligence 
generally see infra §§ 1927-1939. 

85. Cal.—Green v. Los Angeles 
Terminal R. Co., 143 Cal. 31, 76 P 719, 
101 AmSR 68, 6 Cal. Unrep. Cas. 953, 
69 P 694. : 

Ida.—Fleenor v. Oregon Short Line 
R.7'Co,,, 16 Tdar'781,5102i P; 897, 

Ind.—St. Louis, ete., R. Co. v. Ma- 
thias, 50 Ind. 65. 

Iowa.—S2la v. Chicago, ete., R. Co., 
85 Iowa 678, 52 NW 664. 

La.—Tucker v. Illinois Cent. R. Co., 
141 La. 1096, 76 S 212. 

Mo.—Monroe_ v. Chicago, ete. R. 
Co., 297 Mo. 633, 249 SW 644; Jen- 
NINSS Ve) Olen WOU ete: seta @Onsnles 
Mo. 268, 20 SW 490: Taylor v. Mis- 
souri Pac. R. Co., 86 Mo. 457; Ha- 
worth v. St. Louis-San Francisco R. 
Co., (A.) 298 SW 508. 

N. Y.—Collins v. New York, etc., R. 
Co., 92 Hun 563, 36 NYS 942 [aff 154 
N. Y. 740 mem, 49 NE 1095 mem]. 

Oh.—Norfolk, ete., R. Co. v. Great 


proaching the crossing without keeping a proper 
lookout,’* or at an unlawful or dangerous rate of 
speed,®® or without giving the proper, customary, 
or statutory signals,** or in not providing a safe 


Lake Shore, etc., R. Co. v. Landphair, 
23 Oh. Cir. Ct. 435. 

Tex.—Texas, etc., R. Co, v. Fuller, 
5 Tex. Civ. A. 660, 24 SW 1090; Mis- 
souri Pac. R. C6: v. Burnett, 3 Tex. 
A. Civ. Cas.°§ 236; Texas, etc., R. Co. 
Tae er 2 Tex: Civ. (‘Au/281; 219 SW 

Va.—Southern R. Co. v. 
brough, 107 Va. 733, 60 SE 58. 

Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90. 

Effect of contributory negligence 
generally see infra §§ 1927-1939. 

Right to rely on precaution of rail- 
bre company as to speed see infra § 


86. U. S.—Chicago, etc., R. Co. v. 
Houston, 95 U.S. 697, 24 L. ed. 542; 
Southern Pac. Co. v. Day, 38 F. (2d) 
958; Wilson v. Lehigh, ete., R. Co., 
38 F. (2d) 59 [certiorari den 281 U.S. 
754 mem, 50 SCt 408 mem, 74 L. ed. 
1164]; Southern R. Co. v. Priester, 
289 Fed. 945; Griffith v. Baltimore, 
ete., R. Co., 44 Fed. 574 [aff 159 U. S. 
603, 16 SCt 105, 40 L. ed. 274]. 

Ala.—Leak v. Georgia Pac. R. Co., 
90 Ala. 161, 8 S 245. 

Cal.—Martin v. Southern Pac. Co., 
150 Cal. 124, 88 P 701; Vaca v. South- 
ern Pac. Co., 91 Cal. A. 470, 267 P 346; 
Bissett v. South San Francisco Belt 
Re Co..:67 Cal. A. 325, 227. P* 67E. 

Del.—Welch v. Baltimore, etce., R. 
Co., 23 Del. 140, 76 A 50. 

Ga.—Comer v. Shaw, 98 Ga. 543, 25 
SE 738. 

Ill.— Chicago, etc., R. Co. v. Lee, 68 
Ill. 576; Cleveland, etc., R. Co. v. 
Sparks, 122 Ill. A. 400. 

Ind.—Chicago, etc., R. Co. v. Thom- 
as, 155 Ind. 634, 58 NE 1040; Miller 
v. Terre Haute, ete., R. Co., 144 Ind. 
323, 43 NE 257; St: Louis, etc. R. 
Co. v. Mathias, 50 Ind. 65; Waking v. 
Cincinnati, ete., R. Co., 72 Ind. A. 401, 
125 NE 799; Ackerman v. Pere. Mar- 
quette R. Co., 58 Ind. A. 212, 108 NE 
144; Chicago, ete., R. Co. v. Reed, 29 
Ind. A. 94, 63 NE 878. 

Kan.—Missouri, ete., R. Co. v. Bus- 
sey, 66 Kan. 735, 71 P 261; Atchison, 
a R. Co. v. Holland, 60 Kan. 209, 56 


Hans- 


La.—Tucker v. Illinois Cent. R. Co., 
141 La. 1096, 76 S 212; Brown v. Tex- 
as, etc., R..Co., 42 La. Ann. 350, 7 S 
682. 21 AmSR 374, 

Me.—Giberson v. Bangor, ete, R. 
Co.. 89 Me. 337, 36 A 400. 

Md.—Maryland Cent. R. Co. v. Neu- 
beur, 62 Md. 391. ’ 

Mass.—Butterfield v. Western R. 
Corv., 10 Allen 532, 87 AmD 678. 

Mich.—Beagle v. Pere Marquette 
R. Co., 184 Mich. 17, 150 NW 345; 
Matta v. Chicago, etc., R. Co., 69 
Mich. 109, 37 NW 54. 

Minn.—Judson v. Great Northern 
R. Co., 68 Minn. 248, 65 NW 447. 

Mo.—Monroe v. Chicago, etc., R. Co., 
297 Mo. 633, 249 SW 644; Stepp v. 
Chicago, etc., R. Co., 85 Mo. 229: Ha- 
worth vy. St. Louis-San Francisco R. 
Co., (A.) 2983 SW’ 508; Owens v. St. 
Louis Southwestern R. Co., 188 Mo. 
A. 450, 174 SW_116; Maginnis v. Mis- 
souri, etc., R. Co., 182 Mo. A. 694, 165 
Sw 849; Caldwell v. Kansas City, 
etc., R. Co., 58 Mo. A. 453: Drake v. 
Chicago, etc.,  R. Co., 51 Mo. A. 562: 
Damrill v. St. Louis, ete., R. Co,, 27 
Mo. A. 202. ‘ 

Mont.—Roberts vy. Chicago, ete., R. 
Co., 67 Mont. 472, 216 P 332: George 
v. Northern Pac. R. Co., 59 Mont. 162, 
196 P 869; Sprague v. Northern Pac. 
R. Co., 40 Mont. 481, 107 P 412; Hunt- 
er v. Montana Cent. R. Co., 22 Mont. 
525, (5 sP 140: 

N. Y.—Rodrian v. New York, etc.,. 
BR. Co., 125 NY: 526; 26 NEVV41* Cul- 
len_v. Delaware, ete., Canal Co., 113 


China Tea Co., 26 Oh. Cir. Ct. 547;1N>¥. 667, 21 NE 716; Shaw v. Jew- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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crossing,®* or in not maintaining a signboard’® or 
gates or a watchman or flagman at the ecrossing,*® 
or although its watchman or flagman does not prop- 
erly attend to his duties,®® unless the railroad com- 
pany’s negligence is so reckless and wanton as to be 
the legal equivalent of willful or intentional.®! 
rule, however, does not mean that a traveler is abso- 
lutely bound to see or hear an approaching train, but 
only that he must make all reasonable efforts to do 


ett, 86 N. Y. 616 mem; McGrath v. 
New York Cent., etc., R. Co., 59 N. 
Y. 468, 17 AmR 359 [rev 1 Hun 437, 
3 Thomps. & C. 776]; Levy v. Great 
Western R. Co., 48 N. Y. 675 mem; 
Gorton y. Erie R. Co., 45 N. Y. 660; 
Havens v. Erie R. Co., 41 N. Y. 296 
{rev 53 Barb. 328]; Wilcox v. Rome, 
SUG has1Co., boo N.. Xo. ap o6200 VAmD 
440, 7 Transcr. A. 23; Steves v. Os- 
wego, etc., R.-Co., 18 N. Y. 422. 

N. C.—Cooper v. North Carolina R. 
Co., 140 N. C. 209, 52 SE 982, 3 LRANS 


391; Mesic v. Atlantie, etc, Ry Coy 
120 N. C. 489, 26 SE 633. 
Oh,—Pennsylvania Co. v. Stahl, 15 


OnwiGin, Ct: iN..S. 3b3hie4Oh./ Cir) Ct. 
157; Norfolk, etc., R. Co. v. Great 
China, lea, Co.,. 26 .Oh.” Cir, ‘Ct. 547: 
Lake Shore, ete., R. Co. v. Landphair, 
Z3,Oh.-Cir_LCts 4352 

Okl.—Severy. v. Chicago, ete. R. 
Co., 6 Okl. 153, 50 P 162. 

Pa.—DuBois Garage, Inc., v. Hines, 
3 Pa. Dist. & Co. 253. 

Tex.—Galveston, etc., R. Co. v. Ku- 
tac, 72 Tex. 643, 11 SW 127; ‘Texas, 
etc., R. Co: v. Fuller, 5 Tex. Civ.’ A: 
660, 24 SW 1090; Texas, etc., R. Co. 
v. Hare, 4 Tex. Civ. A. 18, 23 SW 42. 

Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228; Southern R. Co. 
v. Valentine, 113 Va. 388, 74 SE 173; 
Chesapeake, ete., R. Co. v. Hall, 109 
Va. 296, 68 SE 1007; Smith v. Norfolk, 
eres 1h. Co. 107 Vas ‘725, -60 SH'56: 
Johnson v. Chesapeake, etc., R. Co., 
91 Va. 171, 21 SH 238. 

W. Va.—Berkeley v. Chesapeake, 
ete.,. .R. Co., 43: W. Va. 11,26. SE 349. 

Wis.—Steinhofel v. Chicago, etc., R. 
Co., 92 Wis. 123, 65 NW 8 

Ont. —Weir v. Canadian aie #iCo.; 
16 Ont. A. 100; Wright v. Grand 
Trunk R. Co., 5 OntWR 802, 4 CanR 
Cas 202. 

Que.—Tremhlay v. Canadian Pac. R. 
Co., 65 Que. Super. 406; Bissonette v. 
piped Trunk R. Co., 58 Que. Super. 

“There are cases which hold that 
a person cannot rely upon signals to 
remind him of danger, that the failure 
of tire traveler to look and listen is 
negligence or not, accord’ng to the 
circumstances, but that the negli- 
gence of the employees of a railroad 
company in failing to whistle or ring 
a bell is no excuse for negligence on 
the part of the person about to cross 
in failing to use his senses to discover 
danger. On the other hand, nu- 
merous cases hold that when a trav- 
eler iS approaching a railroad track 
he may, in regulating his own con- 
duct, have a right to presume that the 
railroad company will act with prop- 
er care in giving signals of the ap- 
proach of its trains. . We think 
these cases may be harmonized, and 
that the rule deducible from them is 
that the traveler may, in regulating 
his conduct, have some regard to the 
presumption that the railroad com- 
pany will give proper signals, and, if 
he hears none, the same preparedness 
and caution will not be expected of 
him as would be required in case 
proper signals were given; but he 
cannot in any case wholly omit the 
duty of looking and listening simply 
because he hears none of the custom- 
ary or required signals ad the ap- 
roach of a train.’"» Pog v. Great 

orthern R. Co., 127 Man, “19, 82, 148 
NW 889. 

Right to rely on signals at crossing 
see infra § 1907. 

Effect of contributory negligence 
generally see infra §§ 1927-1989. 
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87. Rockford, ete, R. Co. v. By- 
am, 80 Ill. 528. 

Effect of contributory negligence 
generally see infra §§ 1927-1939. 

88. McCall v. New York Cent. R. 
Co., 54 N. Y. 642 mem. 

Effect of contributory negligence 
generally see infra §§ 1927-1939. 

89. Schneider v. Northern Pac. R. 
Co., 81 Minn. 383, 88 NW 124. 

Effect of contributory bak Ay. i 
generally see infra §§ 1927-1 

90. Baltimore, etc., R. Co. v. Shaw, 
35 F. (2d) 410; Pennsylvania R. Co. 
v. Pfuelb, 60 N. J. L. 278, 37 A 1100 
Lafe'61 N. Je E287 4° A116 ]) “But 
see Ernst v. Hudson River R. Co., 35 
NYY.” 9, 90" AMDT Gti-8 AbbPrNS 82, 
32 HowPr 61 (holding that it is not 
necessarily negligence for one famil- 
iar with the crossing to fail to look 
up and down the track before driving 
across a railroad, when no signals are 
given and no flag is exhibited at the 
crossing in accordance with uniform 
custom). 

Effect of contributory negligence 
generally see infra §§ 1927-1939. 

91. See supra §§ 1846, 1847. 

92. Ala—Birmingham Southern R. 
Co. v. Lintner, 141 Ala. 420, 38 S 363, 
109 AmSR 40; Kansas City, etc., R. 
Co. v. Weeks, 135 Ala. 614, 34 S 16. 

Ind.—Pittsburgh, etc., R. Co. v. Ter- 
rell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 3867; Toledo, etc., R. Co. v. 
Shuckman, 50 Ind. 42; Indiana Union 
Tract. Co. v. Myers, 47 Ind. A. 646, 93 
NE 888 

La.—Betz Towtilinois, Cent; “A Co., 
161 La. 929, 109 S 766. 

Mich.—Klanowski v. Grand Trunk 
R. Co., 57 Mich, 525, 24 NW 801. 

Mo.-—Woodward v. Wabash R. Co., 

152 Mo. A. 468, 133 SW 677. 

N. Y.—Shaw. v. Jewett, 86 N. Y. 616; 
Wiedman vy. Erie R. Co., 66 App. Div. 
847, 72 NYS 683; . Mitchell v. Third 
Ave. R. Co., 62 App. Div. 371,70 NYS 
1118; Keese v. New York, etc., R. Co., 
67 Barb. 205; Winslow v. Boston, etc., 
R. Co., 11 NYSt 831. 

N. C.—Mayes v. Southern R. Co., 
119 N: C..758, 26 SE 148° 

Or. ——LLaury v. Northern Pac. Termi- 


nal Co., 55 Or. 244, 105 P 881. 


Tex.—-Missouri, ete., R. Co. v. Oslin, 
26 Tex. Civ. oy 3870, 68 SW 1039; Gal- 
veston, ete., R. Co. v. Eaten, (Civ. A.) 
44 SW 562. 

“There is a broad difference between 
not seeing an object because one does 
not look, and not seeing it though one 
does look. In the first instance a fail- 
ure to look, when the duty to look is 
imperative is an act of negligence; 
whereas in the other instance the fail- 
ure to see when one does look may 
be due to other causes than careless- 
ness’ Heinz Vv. Baltimore,” etc, RR. 
Co., 118 Md. 582, 594, 77 A 980. 

fa] Infallibility of sight and hear- 
ing is not required.—Keese v. New 


Vor vetcs) Re Co; 67% Barb.) CN. 7%.) 
205. 
93. Ark.—Chicago, etc., R. Co. v. 


Smith, 94 Ark. 524, 127 SW 715. 

Cal. ’ “Wilkinson v. United R. Cos., 
195 Cal. 185, 232 P 131. 

Ti. ~ Chicago, ete., R. Co. v. Jones, 
135 Ill. A. 380 [aff 331 Ill. 302, 83 NE 
215, 121 AmSR 313], 

Towa.—Dusol@ v. Chicago Great 
Western R. Co., 162 Iowa 441, 142 NW 
2138; Lockridge v. Minneapolis, ete., 
R. ‘Co., 161 Iowa 74, *140 NW 834, 
‘AnnCas1916A 158; Frederickson v. 
Iowa Cent. R. Co., 156 Iowa 26, 135 


I NW 12, AnnCas1915B 224; Funston v. 


{ 
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nor is it of universal application, but has 
exceptions under exceptional circumstances which 

may excuse the traveler for his failure,®® as where 
he is misled or deceived without his fault by appear- 
ances likely to deceive or mislead an ordinarily pru- 
dent person,®* where his efforts would have been un- 
availing and the injury would not have been avoided 
by the use of such precautions on his part,®® as where 


Chicago, etc., R. Co., 61 Iowa 452, 16 
NW 518. 

Mass.—Sullivan v. Boston, ete. R. 
Co., 242 Mass. 188, 136 NE 373. 

Minn.—Pogue v. Great Northern R. 
Co., 127 Minn. 79, 148 NW 889. 

Mo.—Jennings, v. St. nat etc., R. 
Co., 112 Mo. 268, 20 SW 490. 

Nebr. ——Omaha, etc., R. Co. v. Tal- 
bot, 48 Nebr. 627, 67 NW 599. 

N. Y.-—McGovern v. New York Cent., 
ete., R. Co., 67 N. Y. 417 (holding that 
a child injured at a crossing had done 
all that could be required of one of 
his years for his own safety); Noakes 
v. New York Cent., etc., R. Co., 121 
App. Div. 716, 106 NYS 522 [aft 195 
N. Y. 543 mem, 88 NE 1126 mem]. 

N. C.—Davidson y. Seaboard Air 
Line R. Co., 170 N. C. 281, 87 SE 35. 

Oh.—Lake Shore, ete., R. Co. v. 
Reynolds, 23 Oh. Cir. Ct. 199. 

Okl.—Thrasher y. St. hin a éte., R. 
Co,; ve Okl. 88, 206 P 21 : 

S. C.—Chisolm v. oobi Air Line 
R. Co., 121 S. C. 394, 114 SE 500. 

Tenn. —Hurt v. Yazoo, ete; tio; 
140 Tenn. 623, 205 SW 4317. 

Vt.—Le Febvre v. Central Vermont 
R.| Const Vit) 242, 0923 2A: 214 

W. Va.—Cline v. McAdoo, 85 W. Va. 
524, 102 SE 218. 

Wis.—Shaver v. Davis, 175 Wis. 
592, 185 NW 227; Sarles v. Chicago,- 
etc., R. Co., 188 Wis. 498, 120 NW 232, 
21 LRANS 415,16 AnnCas 952. 

ahh abe of attention see infra § 

94 Illinois Cent. R. Co. v.. Fin- 
frock, 103 Ill. A. 232;.-Chicago, ete., 
R. Co. v. Fennimore, 99 Ill. A. 174 [aff 
199 Ill. 9, 64 NE 985]; Malott v. Haw- 
kins, 159 Ind. 127, 63 NE 308; Chica- 
go, etc., R. Co. v. Hedges, 105 Ind. 
398, 7 NE 801; Fleinz v. Baltimore, 
ete., R. Co., 113 Ma. 582, 77 A 980 
(where, by reason of surrounding con- 
ditions, it was possible for a traveler 
to look and still not see); Dublin, 
cee R. Co. v. Slattery, 3 App. Cas. 

{a] Tracks covered with snow.— 
Where the wind was blowing and the 
snow drifting and the tracks were en- 
tirely covered by fresh snow and 
plaintiff was busily occupied in han- 
dling a heavy truck, it cannot be said 
as matter of law that these and other 
similar facts are not ‘proper subjects 
for consideration of’ a jury. Shaver 
v. Davis, 175 Wis. 592, 185 NW 227. 

95. Ida—Wheeler v. Oregon R,, 
éte., 'Co., 16 Ida. 375, 4102 P 347. ~ 

N. Y.—Hamilton v. Erie R. Co., 219 
N. -Y. 348, 114 NE 399, AnnCasi1918A 
928; Parsons v. Syracuse, etc., R. Co., 
205 N. Y..226, 98 NE 331; Fejdowski 
v. Delaware, ete., Canal Co.,'168 N. Y. 
500, 61 NE 888; Henavie v. New York 
Cent., etc.; R. Co, 166 N. -Y. 280, 59 
NE 901; Noakes v. New York Cent., 
etc., R. Co., 121 App. Div. 716, 106 NYS 
522 [aff 195 N. Y. 543 mem, 88 NE 1126 


pent Goodell v. New York Cent., 
ete., R. Co, 67 App: Div.:271, 73 NYS 
428; Cranston v. New! York Cent., 


etc., R. Co., 39 Hun 308 [rev on other 
grounds 103 N. Y. 614, 9 NE 500]; 
Leonard v..New York Cent., etc., R. 
Co., 42 N. Y. Super. 229. 

Oh.—Cleveland, ete., R. Co. v. Craw- 
ford, 24 Oh, St. 631, 15 AmR 633. 

. lL—McCanna v. New England R. 

Coe 20 R. I. 439, 39 A 8971. 

Tex.—Turner v. Ft. Worth, etc., R. 
Co., (Civ. A.) 30 SW: 253. 

Va.—Norfolk, etc., R. Co. v. Burge, 
84 Va. 63, 4 SE 21. 
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he could neither have seen nor heard the train,°® 
or where the surroundings otherwise excuse such 
failure,®” such as where they confuse and mislead.?® 
~The duty of the traveler to 
look and listen applies to the crossing of an electric 
suburban or interurban railroad in the country,°® 
but has been held not to apply to such crossings in 
city streets! or at least not to the same extent as 
imposed upon travelers in other cases.” 

Drivers of motor vehicles, considering the greater 
flexibility of motion of their machines and their great- 
er possibility of doing damage, are usually held to 
a stricter observation of the rule than are drivers 
of horse-drawn vehicles,? and their duty in the prem- 
ises is said to be at least as imperative as that of 
The duty is that of the driver® and 
he cannot delegate it to a passenger riding with him.°® 
While a failure to look 
and listen is in some jurisdictions regarded as neg- 


Electric railroads. 


a pedestrian.* 


Questions of law or fact. 


96. Ala—Central of Georgia R. 
Co. v. Hyatt, 151 Ala. 355, 43 S 867. 

Cal.—Vance v. Atchison, etc., R. Co., 
Or CalwAci 209 Sie 41: 

Ind. — Chicago, ete., R. Co. v. Thom- 
as, 55 NE 861. 

N. Y.—-Wieland v. Delaware, etc., 
Canal Co., 167 N. Y. 19, 60 NE 234, 82 
AmSR 707; McGuire v. Hudson River 
£2 Co,,, 2 Daly 76 (not negligence not 
to attempt to look where one cannot 
See). 

Austr.—Chief Comr. for Railways, 
etc., v. Boylson, 19 Austr. Coml. 


97. Lake St. El. R. Co. v. Gormley, 
108. Ill. A. 59; Illinois Cent. R. Co. v. 
Finfrock, 103 AGUNG 232; Chicago City, 
R. Co. v. ‘Fennimore, 99 Tn. A. 274 aft 
199 Ill. 9, 64 NE 985]. See infra §§ 
1892-1904. 

98. McGovern v. New York Cent., 

te., k. Co., 67 N. Y. 417. See infra §§ 
1896, 1897. 

99. Martz v. Pacific Electric R. Co., 
SinGals) Aw 592.161 2 dha Brooks) v- 
Muncie, etc., Tract., Cos, 176. Ind. 298, 
95 NE 1006; Glick v. Cumberland, 
etc., Blectric R. Co., 124 Md. 308, 92 
A 7178 


1. Martz v. Pacific Electric R. Co., 
BL Cal A.2592, 161 P 16. 

2. Brooks v. Muncie, etc., 
Co., 176 Ind. 298, 95 NE 1006. 

Cis s Oly S.— Baltimore, ete. WRi' CO. Lv. 
Goodman, 275 U. S. 66, 48 SCt 24, 72 
L. ed. 167, 56 ALR 645. 

Iowa.—Ballard v. Chicago, etc., R. 
'Co., 193 Iowa 672, 185 .NW 993. 

La.—Young v. Louisiana Western 
re Con, 3. dua, 129, 9589511. 

Mass.—Fortune vy. New York, etc., 
R. Co., 170 NE 923; Creeley v. Boston, 


Tract. 


etce., R. Co., 263 Mass. 529/161 NE 
584; Chase v. New York Cent.,R. Co., 
208 Mass. 137, 94 NE 377. 


Mich.—West v. Detroit Terminal R. 
Co., 229 Mich. 590; 201 NW. 955. 

Or.—Robison v. Oregon-Washing- 
ton R., ete., Co., 90 Or. 490, 176 P 594. 

Va.—Washington, -ete., R. Co. v. 
Zell, 118 Va. 755, 88 SH. 31d, 

“The automobile has greatly in- 
creased the mortality of the railway 
crossing. The auto driver has had 
his full share of responsibility there- 
for. We ought not to relax the strict- 
ness of duty which the law enjoins 
upon him in its ordinary application. 
The last chance to prevent the acci- 
dent is nearly always with him.” 
Beemer v. Chicago, etc., R. Co., 181 
Iowa 642, 645, 162 NW 43. 

Duty of driver of motor vehicle to: 
Exercise reasonable care and caution 

at crossing see supra §§ 1869-1877. 
Stop before gding on tracks see infra 

§§ 1885, 1886. 

4 Morenci Southern R. Co. v. Mon- 
sour, 21 Ariz. 148, 185 P 938. See infra 


§ 1890. 
5. Sandry v. Hines, (Mo. A.) 226 
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of rg 
crossing. 


SW 646 [quashed sub nom. State v. 
Bland, 237 SW 1018] 

[a] Driver is not excused from 
looking in one direction by the fact 
that the passenger in the automobile 
was looking in that direction and 
should have warned him. State v. 
Bland, 237 SW 1018 [quashing sub 
nom. Sandry v. Hines, (Mo. A.) 226 
SW 646]. 

6. Sandry v. Hines, (Mo. A.) 226 
SW 646 [quashed sub nom. State v. 
Bland, 237 SW 1018]. 

7. See infra § 2052. 

8.. U. S.—Chicago, etce., R. Co. v. 
Andrews, 130 Fed. 65, 64 CCA 399 
[certiorari den 195 U. S. 628, 25 SCt 
787, 49 L. ed. 351]. 

Ariz.—White v. Arizona Eastern R. 
Co: 30 -Aniz, dbl; 245°P 270. 

Cal.—Bilton v. Southern Pac. R. Co., 
148 Cal. 443, 83 P 440. 

Colo.—Chicago, ete., R. Co. v. Cris- 
man, 19 Colo. 30, 34 P 286. 

Del.—Gray vy. Pennsylvania R. Co., 
33 Del. 450, 139 A 66; Owens v. Wil- 
mington, ete., Co., 31 Del. 475, 117 A 
454; Philadelphia, etc., R. Co. v. Bu- 
chanan, 25 Del. 202, 78 A 776; Weich 
v. Baltimore, etc., R. Co., 23 Del. 140, 
76 A 50; Knopf v. Philadelphia, etc., 
R. Co., 18 Del. 392, 46 A 747. 

Ind.—Cincinnati, ete, R. Co. v. 
Howard, 124 Ind. 280, 24 NE 892, 19 
AmSR .96,.-8 ,.LRA’ 593; . Cleveland, 
etc., R. Co. v. Wuest, 40 Ind. A. 693, 
82 NE 986, 41 Ind. A. 210, 88 NE 620. 

Iowa.—Dean vy. Chicago, etc., R. Co., 
229 NW 223. 

Kan.—Chicago, ete., R. Co. v. Wil- 
liams, 56 Kan. 333, 43 P 246; Atchi- 
son, etc., R. Co. v. Townsend, 39 Kan. 
115. 1712 804° 

Ky.—Louisville, ete., R. Co. v. Lock- 
er, 182 Ky. 578, 206 SW 780. 

La.—Adams v. New Orleans, etc., 
R. Co., 9 La. A..238, 119 S 266; Town- 
goad vy. Missouri Pac. R. Co., 6 La. A 
303. 

Me.—Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261; Jodoin v. Maine 
Cent. R. Co., 117 Me.) 552, 102 A.1051 
mem; Blanchard v. Maine Cent. R. 
Co., 116 Me. 179, 100 A 666 

Md.—State v. New York, ete, R. 
Co., 127 Md. 651, 96 A 809. 

Mich.—West v. Detroit Terminal R. 
Ris 229 “Mich. 590) 201. NW 955. 

Minn.—Pogue v. Great Northern R. 
Co., 127 Minn. 79, 148 NW 889. 

Miss.—Jobe v. Memphis, ete., R. Co., 
71 Miss. 734, 15 S 129; Louisville, 
etc., R. Co. v. French, 69 Miss. 121, 12 
S 338. 

Mo.—Farris v. St. Louis, ete, R. 
Co., 167 Mo. A. 392, 151 SW 979. 

Mont.—Sherris v. Northern Pac, R. 
Co., 55 Mont. 189; 175,.P 269. 

N. H.—Jones v. Boston, ete., R. Co., 
83 Ni 78 39) Ages 

N. J.—Fuchs y. Lehigh Valley R. 
Co.,, (Sup.) 61 VA 2: 
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ligence as matter of law and may in’ any event be 
regarded as such under the circumstances of par- 
ticular cases, the question more generally is regarded 
as one of fact to be determined as such under the 
circumstances prevailing at the particular time and 


[§ 1880] (2) Duty Where View or Hearing Ob- 
structed. Where the view or hearing of a traveler 
approaching a railroad crossin& is obstructed, he is 
under the duty of using greater care and prudence 
in looking and listening for approaching trains than 
where there is no obstruction.® 
which he must exercise in such cases, particularly 
where he is familiar with the crossing, must be in 
proportion to the increase of danger and must be 
such care and prudence in looking and listening as 
an ordinarily prudent man would exercise under like 
circumstances of obstructions to view or hearing,® 
the question of the exercise of proper care and pru- 


The degree of care 


N. Y.—Cordell v. New York Cent., 
eles, it, Co. bn IND BY Bos) Gortonbve 
Erie R. Co., 45 N. Y. 660; Wilds v. 
Hudson River R. Co., 29 N. Y. 315. 

Okl1.—Missouri, ete., R. Co. v. Per- 
ino; 118 Ok); 138) 247 Prd. 

Or.—Slusher v. Great Southern R. 
Co., 107 Or. 587, 213 P 420; McBride 
¥s yes aaa Pace. RR.) Coz 19 Or-c64. 235 

Pa.—Barthelmas v. Lake Shore, etc., 
RaiCo., 225) Pa. 59%, 140A 556: 

Ss. D.—Plucker v. Chicago, ete, R. 
Co., 52 S. D. 554, 219 NW 254. 

Tenn. —Louisville, ete. ROT CONE 
Satterwhite, 112 Tenn. 185, 79 SW 106. 


Tex.—San Antonio, ete., R. Co. v. 
Singletary, (Civ. At) 251 SW 325. 
Va.—Washington, ete, R. Co. v. 


Thompson, 136 Va. 597, 118 SE 76; 
Southern R. Co. v. Vaughan, 118 Va. 
692, 88 SE 305, LRAI916H 1222. 
AnnCas1918D 842: Atlantic Coast 
Line R. Co. v. Grubbs, 113 Va. 214, 74 
SE 144; Southern R. Co. v. Jones, 106 
Va. 412, 56 SE 155; Atlantic, etc., R. 
Comes Reiger, 95 Va. 418, 28 SH 590. 

Wash.—Petry v. Hines, 117 Wash. 
175, (200) PLOW 

W. Va.—Cavendish v. Chesapeake, 


etc., R. Co. 95 W. Va. 490, 121 SE 
[a] Rule applied to driver of mo- 


tor vehicle.—Griswold  v. Pacific 
Electric R. Co., 45 Cal. A. 81, 187 P 
65; Ballard v. Chicago, etc., R. Co., 
193 Iowa 672, 185 NW 998; Corbett 
v. Hines (Iowa) 180 NW 690; Davis 
v. Pere Marquette R. Co., 241 Mich. 
166, 216 NW 424; West v. Detroit 
Terminal Re2Oe,; 929 Mich. 590, 201 
NW 955; Rintala v. Duluth, ete., R. 
Co., 159 Minn, 499, 199 NW 562; Ma- 
clay _v. Missouri Pac. R. Co., (Mo. 
A.) 299 SW 626; Freie v.- St. "Louis, 
ete. Rs Cos (Mo. A.) 241 SW 671; 
Plucker v. Chicago, €tee Re Cone s 
D. 554, 219 NW 254; Petry v. Hines, 


117 Wash. 175, 200 P 1077. 

9.0 Uk. $.—Dernberger v. Balti- 
more, ‘etc., -R.Co,, 1243 Meds 205) 55 
CCA 551 late 234 Fed. 405]; North- 


ern Pac. R. Co. v. Alderson, 199 Fed. . 


USO wl LS (CG AW eters Thomas vy. Dela- 
ware; ete. Ri Co.) 18 "Beds V7 29.09 
Blatehit moses 

Ark.—St. Louis, ete., R. Co. v. Tip- 
pett, 56 Ark. 457, 20 SW 161. 

Cal.—Robbins v. Southern Pac. Co., 
(A.) 283 P 850. 

Colo.—Head'ey v. Denver, ete, R. 
Coy 16.0 (Colo: 500,7164 Pater. 


Conn.—Elliott v. New York, etce., 
R. Co., 84 Conn. 444, 80 A 283 

Del.—Owens v. Wilmington, ete, 
Tract, Coy (38h Del. 4b y 1 Ava api: 


Knopf v. Philadelphia, R. Co., 
18 Del. 392, 46 A’ 747 

Ill.—De Bow v. Cleveland, ete., R. 
Coe, 245 Any abs: 

Ind.—Louisville, ete, R. Co. v. 
Stommel, 126 Ind. 35, 25 NE ‘863; 


ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1880-1881] 


dence in looking and listening depending on the 
circumstances at the particular time and crossing.!° 
Under such circumstances it is the traveler’s duty 
not only to look and listen but to resort to other 
means to ascertain whether a train is approaching,'! 
and to dispose himself so as to make those powers 
of observation more effective,’? and if necessary to 
If, however, the traveler exercises 
such care, he is not guilty of. contributory 
gence in this regard,!* and has a right to assume 
that the railroad company will use proper precau- 
tions on its part,!® such as giving the proper signals.?® 


stop to do so.18 


Cincinnati, ete., R. Co. v. Howard, 
124 Ind. 380, 24 NF 892, 19 AmSR 
96, 8 LURA 598; Cincinnati, ete., R. 
Co. v. Butler, 103 Ind. 31, 2 Ni® 138; 
Cleveland, etc., R. Co. v. Moore, 45 
indy A. 58, 90 NE 93; Evansville, 
ete:, R. Co. v. Clements, 32 Ind. A. 
659, 70 NE 554. See Virgin v. Lake 
Erie sete: Rs (Co: 55 Ind.s As 216; 101 
NE 500 (holding that, if, under all 
the circumstances existing at the 
time and place, a traveler used ordi- 
nary care in approaching a railroad 
crossing, he cannot be held to a 
higher degree of care because of ob- 
structions to his view, or failure of 
the railroad company to discharge 
its duties at a highway crossing). 

Iowa.—Russell v. Chicago, etc., R. 
Co., 204 Iowa 810, 216 NW 47; Cor- 
bett v. Hines, 180 NW 690; Golin- 
vaux v. Burlington, etc., R. Co., 125 
Iowa 652, 101 NW 465; Schulte v. 
Chicago, etc., R. Co., 114 Iowa 89, 86 
NW 63. 

Ky.—Louisville, ete., R. Co. v. Lu- 
eas, 98 SW 308, 30 KyL 359, 99 SW 
959, 30 Ky +539. 

La.—Barnhill v. Texas, etc., R. Co., 
109 La. 43, 33 S 63. 

Me.—Robinson v. Rockland, etc., 
St. BR. Cos-99 Me. 47, 58 A 57; Day 
v. Boston, etc., R. Co., 96 Me. 207, 52 
A 771, 90-AmSR 335. 

Mass.—Morrissey v. Boston, 
R. Co., 216 Mass. 5, 102 NE 924 

Mich.—-Haas v. Grand Rapids, etc., 
R. Co., 47 Mich. 401, 11 NW 216. 

Mo.—Maclay v. Missouri Pac. R. 
Co., (A.) 299 SW 626; Connor v. Wa- 
bash R. Co., 149 Mo. A. 675, 129 SW 
Chait 

Nebr.—Chicago, etc., R. Co. v. Rob- 
erts, 3 Nebr. (Unoft.) 425, 91 NW 
707. 

N. J.—Fuchs v. Lehigh Valley R. 
Cov Sup) 60, 2AC 1. 

N. Y.—Powell v. New York Cent., 
ete eh, ©0.,71 09 N, Y.613, 15 NE 891, 
2 Silv. A. 9; Bieseigal v. New York 
Cent. R. Co., 34 N, ¥-2622*° 90° Amp 
141 Sireve oo Barp: 429); % Wilds v- 
Hudson River R. Co., 29 N. Y. 315 


etc., 


. (Gif it is necessary for the traveler to 


come near the track to make his ob- 
servation, this circumstance, so far 
from excusing him in the duty of 
looking at all, will only render that 
duty more imperative); Mackey v. 
New York Cent. R. Co., 27 Barb. 528. 
N. C.—Goff v. Atlantic Coast Line 
TOO uno Ne wOs 216, 020 SH 820: 
Scott v. Wilmington, etc., R. Co., 96 
N.C. 428, 2 SE 151. 
Pa.—Pennsylvania R. Co. v. Acker- 
man, 74 Pa.-265; Pennsylvania R. 
Co. v. Beale, 73 Pa. 504, 13° AmR 753. 
S. C.—Case v. Atlanta, etc:; RR. Co., 
107 S. C. 216, 92 SH 472. 
Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SH 155. - 


Wash.—McKinney v. Port Town- 


ae ete., R. Co., 91 Wash. 387, 158 
Py i10t. 
[a] Circumstances may qualify 


duty.—Morgan v. Pere Marquette R. 
Co., 162 Mich. 573, 127 NW 683; David- 
son v. Seaboard Air Line R. Co., 170 
N. C) 281, 87 SE 35; Case v. Atlanta, 
ete., R. Co., 107° S.C: 216, 92 SE 472. 

[b] Ordinary care (1) requires a 
commensurate precaution on the part 
of the traveler in looking and listen- 
ing where there are obstructions 
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itself.17 


negli- 


which add to the danger (State v. 
Bland, (Mo.) 237 SW 10148 [quashing 
sub nom. Sandry v. Hines, (A.) 226 
SW 646]), (2) and requires such 
listening at the railroad track as will 
enable him to hear ordinary sounds 
of approaching trains (Townsend v. 
Missouri Pacs RivCo., ) 168 Law s72; 
113 S 130 [rev 6 La. A. 30 eji p= 

{c] Obstruction in one direction 
does not excuse looking in other.— 
Groves v. Grand Trunk Western R. 
Co., 210 Mich. 409, 178 NW _ 232; 
Barnasky v. New York, etc., R.: Co., 
226 N. Y. 435, 123 NE 745. And see 
infra § 1892. 

[d] Passing from place where 
view is unobstructed to a place 
where it is obstructed is not of ‘itself 
contributory negligence, but to move 
thence toward the tracks without a 
sharp lookout and greater careful- 
ness is negligence. Scott v. Wilming- 
ton; ete: KR 'Co;y 96 N.C. 428) 2:Sik 
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[e] Where view is obstructed, 
hearing may be depended on.— 
Brown v. Atlantic Coast Line R. Co., 
171 N. C, 265, 88 SE 329; Barnes v. 
Altoona, ete., Electric R. Co., 86 Pa. 
Super. 332; Purcell v. Washington, 
ete, R. Co., 132 Va. 325, 111 SE 300. 

{[f] Where crossing is particu- 
larly dangerous and requires extra- 
ordinary effort to ascertain whether 
it is safe to cross, one familiar with 
the locality and the danger surround- 
ing it must use care proportioned to 
the probable danger. Louisville, AS 
R. Co. v. Stommel, 126 Ind. 35, 25 N 


863. 
Cal.— Vance v. Atchison, etc., 

R. Co., 9 Cal. A. 20, 98-A 41 [auot 
with appr Martin v. Southern Pac. 
Co., 150 Cal. 124, 88 P 701]. 

Ind.—Lake Erie, etCa eke Co, 
Douglas, 71 Ind. IN 567, "125 NE 474: 
Louisville, ete: Ri Cow ve Williams, 
20 Ind. A. 576, 51 NE 128. 

Kan.—Edwards v. Atchison, 
R. Co., 90; Kan. 499, 135 P 562. 

Mich.—Morgan v. Pere Marquette 
R, Co; 162 Mich. 673,6127 INW “683; 
Willet v. Michigan Cent. R. Co., 114 
Mich. 411, 72 NW 260. 

Mo.—-Frazier v. Wabash R. Co., 
75 Mo. A, 2538. 

N. J.—Dickinson v. Erie R. Co., 
ate J. L. 464, 81 A 104, 37 LRANS 

N. Y¥.—Carr v. Pennsylvania R. 
Co., 225 N. Y. 44, 121 NE 473; Voak 
v. Northern Cent. R. Cole om Nees 
320; Lewin v. Lehigh Valley R. Co., 
41 App. Div. 89, 58 NYS 113; Me- 
Guire v. Hudson River R. Co., 2 Daly 
76 


etc., 


N. C.—Finch v. North Carolina R. 
Co., 195 N. C.. 190, 141 SE 550. 
Pa.—Davidson v. Lake Shore, etc., 
Re Comet79 Pa. 227, S6A) 290: 
Tex.—Missouri, etc., R. Co. v. Rog- 
ers, 91 Tex. 52, 40 SW 956 [rev (Civ. 
A.) 40 SW 849]; Calhoun v. Gulf, 
etc., R. Co., 84 Tex. 226, 19 SW 341; 
Galveston, vete., Rey CO, ev.0 hirness 33 
Tex. Civ. A. 362, 76 SW 806; Mis- 
souri, etc., R. Co. v. Brantley, 36 Tex. 
Cry Ar 11, 62 SW 94; Gulf, etc., R. 
Co. v. Creeland, (Civ. A.) 26 SW 153. 
Va.—Simons v. Southern R. Co., 96 
Vat l52. ist SH 7s ssouthern Re Cor vy. 
Bryant, 95 Va. 212, 28 SE 183. 


Question of law or fact. 
listen may constitute contributory negligence as mat- 
ter of law, although the obstruction to sight or hear- 
ing is caused or permitted by the railroad company 
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The failure to look and 


[§ 1881] (8) Duty Both To Look and Listen.1* 
Under the rule that it is contributory negligence for 
a traveler to fail to look and listen before going 
on a railroad erossing,!® it is ordinarily not suffi- 
cient that a traveler either look or listen before go- 
ing on the tracks,?° but he must make use of all of 
his faculties to discover approaching trains, that is, 


11. Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148,°185 P 988; 
Colorado, etc., R. Co. v. Thomas, 33 
Colo. 517, 81 P 801, 70 LRA 681; El- 
liott v. New York, .etc.,, R. Co., 84 
Conn. 444, 80 A 283; Cooper v. Chi- 


“as etc,,- Co, LL Weanwn7103) 3208) 
12. Cal.—Griffiin v. San Pedro, 
ete), -R. Coj5.1707 Cale TI27 A biePrasoe 
LRAI1916A 842, 
Ind.—Ft. Wayne, etc., Tract. Co. 


v. Schoeff, 56 Ind. A. 540, 105 NE 924; 
Chicago, etc., R. Co. v. Daun, 53 Ind. 
A. 382, 101 NE 731. 

Md.—Brehm ‘y. Philadelphia, 
R. Co., 114: Md. 302,79 A 592. 

Nebr.—Lewis v. Union Pac, R. Co., 
118 Nebr. 705, 226 NW 318. 

N. J.—Fuchs v. Lehigh Valley R. 
Cone (Sup Smo leas te 

Pa.—Higbee v. Atlantic City R. 
Co., 244 Pa. 233, 90 A 635. 

13. See infra § 1884. 

14. Conn.—Bates v. New York, 
etc., R. Co., 60 Conn. 259, 22 A538. 

Mo.—Davis v. Kansas City Belt R. 
Co., 46 Mo. A. 180. 

Nebr.—Chicago, ete, R. Co. v. 
Starmer, 26 Nebr. 630, "42 NW 706. 

N. Y.—Manley v. New York Cent., 
etc., R. Co., 39 App. Div. 144, 57 NYS 
182; Larkin v. New York, etc., R. Co., 
fest 479 [aff 138 N. Y. 634, 33 NE 
0 c 

N. C.—Johnson vy. Seaboard Air 
Line R. Co., 163 N. C. 431, 79 SE 690, 
AnnCasi1915A 598. 

{a] Where looking and listening 
would not avail (1) on account of 
obstructions to view and _ hearing, 
failure to look and listen will not 
constitute contributory negligence. 
De Bow v.' Cleveland, ete., R. Co., 
245 Ill. A. 158; Morrissey v. Boston, 
etc., R. Co., 216 Mass. 5, 102 NE 924; 
Hamilton vi. Hirie, R. Co.56219 Navy 
343, 114 NE 399; Cordell v.' New 
York ‘Cent., etc.,, RCo:, 70) No ye 219 
26 AmR 550; Baxter v: Troy, etc., R. 
Co., 41 (Ni YY. 602.) -@)* Butothe fact 
that obstacles obstruct the view of a 
traveler to a certain extent does not 
relieve him from the duty of look- 
ing so far as the obstacles permit 
(Gorton v. Hrie R. Co., 45.N. Y. 660), 
(3) nor permit him to assume that 
no car or train is approaching (Rob- 
inson v. Rockland, ete., R. Co., 99 Me. 
47, 58) A 167). 

[b]. Where best faculties used.— 
If a traveler’s view is obstructed or 
his hearing an approaching train is 
prevented, especially if through the 
fault of the railroad company, and 
the company’s servants fail to warn 
him of the approach of a train, and 
he attempts to cross the track, hay- 
ing used his faculties as best ‘the 
could under the circumstances, neg- 
ligence will not be imputed to him. 
Johnson v. Seaboard Air Line R. Co., 
163) Neo C. 431579) SE 690. AnnGas 


ete., 


1915A 598. 
15. See infra §§ Ae 1908. 
16. See infra § 19 
17. See infra 8 Dee et seq. 


18. Duty where either sense im- 
paired or made unavailing by cir- 
cumstances see infra § 1899. 

19. See supra § 1879. 

20. Yamada v. Manila R. Co., 33 
Philippine 8. 

[a] Depending upon sight alone 
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he must both look and listen?? when to do so will 
avail to give notice of an approaching train or ears 


in time to avoid injury.?? 


[§ 1882] (4) Duty To Look and Listen as to Both 
As a general rule it is the duty of one 
about to enter upon a railroad crossing to listen?* 
and look?®> both ways for approaching trains before 


Directions.?* 
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so would be effective,?® and while he may give more 
attention to the direction from which the greater 


danger is to be apprehended?’ and, to that extent, 


attempting to cross the tracks at a time when to do 


is not sufficient unless the view is 
open for such a distance as to render 
it perfectly safe to pass over with- 
out the use of any other sense. 
Yamada v. Manila R. Co., 33 Philip- 


pine 8. And see cases infra this sec- 
tion. 
21. Cal.—Badostain Vv. Pacific 


ees. Re Coln83) :CalivAs 29 0;s25 642. 
Il1.— Chicago, ete., R. Co. v. Gert- 
sen, 15 Ill. A. 614. 

Ind.—Union Tract. Co. v. Haworth, 
Uh Inds: 452115 NB 753; 119) NE 
869; Bellefontaine R. Co. v. Hunter, 
33 Ind. 335, 5 AmR 201. 


Iowa.—Yanaway v. Chicago, etce., 
R: Co., 195 Towa 86, 190 NW 21. 
Mich.—Taliaferro v. Pere Mar- 


quette R. Co., 249 Mich. 281, 228 NW 
Tiss Thomas. Veo Chicaso,)-ete;,) IR: 
Co., 86 Mich. 496; 49 NW _ 547. 

Mo.—Moore v. St. Louis, etc. R. 
-Go., (A.) 267 \SW 945; Morrow vy. 
Hines, (A.) 233 SW 493. 

Nebr.—Moreland v. Chicago, etc., 
R. Co., 117 Nebr. 456, 220 NW 692; 
Omaha, ete., R. Co., 115 
212 NW 428; Seiffert v. 
Hines, 62, 187 NW 108; 
-Askey v. Chicago, etce., R. Co., 101 
Nebr. 266, 162 NW 647. 

N. Y.—wWieland v. Delaware, etc., 
‘Canal Co., 167 N. Y. 19, 60 NE 234, 
82 AmSR 1707; Tolman vy. Syracuse, 
-etc., R. Co., 98 N. Y. 198, 50 AmR 649 
{rev 31 Hun 397]; Terry v. Jewett, 
T° N. ¥.338-([aff 17 Hun 395]; Weber 
v. New York Cent., etc., R. Co., 58 
N. Y. 451; Bliss v. Gardner, 58 N. 
Y. 442, 17 AmR 273; Knapp v. New 
York, etc., R. Co., 138 App. Div. 890, 
122 NYS 1133; Bunn v. Delaware, 
etc.,. R., Co., 6 Hun 303; Beisegel v. 
New York Cent. R. Co., 14 AbbPrNS 
29. 

N. C.—Coleman vy. Atlantic Coast 
Taine Re Cok 15305N,) °C) 322, 69) Si 
251. 

Okl1.—Missouri Pac. R. Co. v. Mer- 
ritt, 104 Okl. 77, 230 P 518. 

Or.—Robison v. Oregon-Washing- 
ton R., etc:, Co., 90 Or. 490, 176 P 594. 

Pa.—Rhodes v. Pennsylvania R. 
‘Co., 298 Pa. 101, 147 A 854;. Paul v. 
Philadelphia, etc., R. Co., 231 Pa. 338, 
80 A 365, AnnCas1912B 1132. 

Tenn.—Southern R. Co. v. -Camp- 
bell, 8 Tenn. Civ. A. 190. 

Tex.—Gulf, etc., R. Co. v. Moss, 4 
Tex. Civ. A. 318, 23 SW 475. 

Utah—Jensen v. Oregon Short 
Tine R. Co., 59 Utah 367, 204 P 101; 
Butler v. Payne, 59 Utah 383, 203 P 
869. 

Va.—Brammer v. Norfolk, etc., R. 
Co., 61 SE 211; Johnson vy. Chesa- 
peake, etc., R.. Co., 91 Va. 171, 21 SE 
238. 

22. Union Tract. Co. v. Haworth, 
187 Ind. 451, 115 NE 753, 119 NE 869; 
Bellefontaine R. Co. v. Hunter, 33 
Ind. 335, 5 AmR 201; Morrow v. 
Hines, (Mo. A.) 233 SW 4938; Seiffert 
v. Hines, 108 Nebr. 62, 187 NW'108. 

23. Where view or hearing is ob- 
structed see supra § 1880. 


24. Pyle v. Clark, 79 Fed. 744, 25 
“OCA 190; Atlantic Coast ‘Line R. 
Co. v.~Jones, 202 Ala. 222, 80 S 44 


{rev 16 Ala. A. 447, 78 S 645]; Goff 
vy. Atlantic Coast Line R. Co., 179 N. 
GC; 216, .102 SE 3820; Robinson v. 
Chesapeake, etc., R. Co.,.90 W. Va. 
-411, 110 SE 870. And see cases infra 
this section. 

25. U. S.—Northern Pac. R. Co. v. 
‘Tripp, 220 Fed. 286, 136 CCA 302; Pyle 
wv. Clark,: 79.'Fed. 744,. 25 €CA 190; 


Dunning v. Bond, 38 Fed. 813. 
Ala.—Cunningham Hardware Co. 
v. Louisville, etc., R. Co., 209 Ala. 327, 
96 S 358; Louisville, etc., R. Co. v. 
Rush, 208 Ala. 516, 94 S 577; Atlantic 
Coast Line R. Co. v. Jones, 202 Ala. 
222, 80 S 44 [rev 16 Ala. A. 447, 78 S 
645]; Louisville, ete., R. Co. v. Wil- 
liams, 172 Ala. 560, 55 S 218. 
Ark.—Huff v. Missouri Pac. R. Co., 
170 Ark. 665, 280 SW 648; St. Louis, 
ete., R. Co. v. Dillard, 78 Ark. 520, 
94 SW 617; Choctaw, etc., R. Co. v. 
Baskins, 78 Ark. 355, 93 SW 757. 
Del.— Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66. ’ 
I1l.—Chicago; .ete., Rs .Co...v. «Van 
Patten, 74 Ill. 91; Illinois Cent. R. Co. 
v. Goddard, 72 Ill. 567; Chicago, etc., 
R. Co. ve Bell, 70 Tl. 1025. Chicago, 
ete., R. Co. v. Van Patten, 64 Ill. 510; 
Wabash R. Co. v. Monegan, 94 Ill. A. 
82; Toledo, etc,, R. Co: v. Cline, 31 
Ill. A. 563 [rev on other grounds 135 
Ill. 41, 25 NE 846]. : 
Ind.—Cincinnati, etc., R. Co. v. Dun- 
can, 143 Ind. 524, 42 NE 37; Thornton 
v. Cleveland, etc., R. Co., 181 Ind. 492, 
31 NE 185; ‘Mann v. Belt R., etce., Co., 


128 Ind. 138, 26 NE 819; St. Louis, 
ete., “R: (Coy eve ‘Mathias, S0" Ends) 65% 
Baker v. Baltimore, etc., R: Co., 61 
Ind. A. 454, 112 NE 27; Lake HErie, 


ete., R. Co. v. Oland, 49 Ind. A. 494, 
97 NE 543; Toledo, etc., R. Co. v. 
Lander, 48 Ind. A. 56, 95 NE 319; 
Cleveland, ete., R. Co. v. Wuest, 41 
Ind. A. 210, 88 NE 620. 

Iowa.——Nederhiser v. Chicago, etce., 
R. Co., 202 Iowa’ 285, 208 NW 856; 
Yanaway v. Chicago, ete., R. Co., 195 
Iowa 86, 190 NW 21; Nixon v. Chi- 
cago, ete., R. Co., 84 Iowa 331, 51 NW 
157; Haines vy. Illinois Cent. R. Co., 
41 Iowa 227. 

Me.—Day v. Boston, etc., R. Co., 96 
Me. 207, 52 A. 771, 90 AmSR 335. 

Mass.—Allerton v. Boston, ete., R. 
Co., 146 Mass. 241, 15 NE 621. 

Mich.—Guta v. Lake Shore, ete., R. 
Co., 81 Mich. 291) 45 NW 821. 

Mo.—Tannehill v. Kansas City, ete., 
R. Co., 279 Mo. 158, 213 SW 818; Por- 
ter v. Missouri Pac. R. Co., 199 Mo. 
82, 97 SW 880; Taylor v. Missouri 
Pac. R. Co.; 86 Mo. 547; Fletcher v. 
Atlantic, ete., R. Co., 64 Mo. 484; 
Dyer v. Kansas City Southern R. Co., 
(A.) 25 SW (2d) 508; Purdom vy. Mis- 
souri Pac; R. ‘Co.,. CA.) 275) SW) 3553 
Henderson v. St. Louis, ete, R. Co., 
(A.) 248 SW 987 [aff 284 SW 788]; 
Hammack v. Payne, (A.) 235 SW 467; 
Ruenzi v. Payne, 208 Mo. A. 118, 231 
SW 294. 

Nebr.—-Chicago, etc., R. Co. v. Yost, 
61 Nebr. 530, 85 NW 561. 

N. J.—Gehring v. Atlantic City R. 
Co., 68 A 61; Pennsylvania R. Co) v. 
Righter, 42 N. J. L. 180 

N. Y.——Rodrian v. New York, etc., 
R.i Co.) 125) NX 526,202 6 INE 4a 
Thompson v. New York Cent., ete., R. 
Co., 110 N. Y. 636 mem, 17 NE 690, 
2 Silv. A. 82; Young v. New York, etc., 
R. Co., 107. Nit Y. 2600, 14 NE. 434; 
Adolph v. Central Park, etce., R. Co., 
76 N. Y. 5380 [aff 43 N. Y. Super. 199]; 
Gorton v. Hrie R. Co., 45 N. Y. 660; 
Ernst v. Hudson River R. Co., 39 N. 
Y. 61, 100 AmD 405, 6 Transcr, A. 35, 
36 HowPr 84; Wilds v. Hudson River 
R. Co., 29 N. Y. 315; Manley v. New 
York Cent., etc., R.:Co., 39 App. Div. 
144, 57 NYS 182; Collins v. New York, 
etc., R. Co. 92, Hun 6638, 36 NYS, 942 
[aff 154 N. Y. 740 mem, 49 NE 1095 
mem]; Lortz v. New York Cent., etc., 
R., Co. 838. Hun s27Th «31 NY S103 3 
Stackus v. New York Cent., ete, R. 


relax his vigilance in the opposite direction,** the 
fact that he thought the most likely source of danger 
was from one direction does not excuse him of his 
duty to look toward the other,?® and if he fails to 


Co., 7 Hun 559; Haight v. New York 
Cent{R.iCo., 7 duanss, 141, 

N. C.—Johnson v. Seaboard Air Line 
R. Co., 163 N. C. 431, 79 SE 690, Ann 
Cas1915A 598. : 

N. D.—Sherlock v. Minneapolis, etce., 
R.,.Co., 24, N.. D- 40, 138 NW 976. -5 

Oh.—Cleveland, ete., R. Co. v. El- 
liott, 28 Oh. St. 340; Cerri v. Erie R. 
Cog AT Oh,? Cir; wEto N.S) 68m(aite eo 
Oh. St. 444 mem, 98 NE 1129 mem]. 

Or.—Kunz v. Oregon R., etc., Co., 51 
Or. 191, 983 P 141, 94 P 504; Hecker v. 
Oregon R. Co., 4 Or. 6, 66 P 270. 

Pa.—Tull v. Baltimore, ete.,:R._Co., 
292 Pa, 458, 141 A 263; Harvey v. Erie 
R. Co., 210) Pas 95,97, 59-A..691,, 1119; 
en v. Harris, 182 Pa. 172, 37 A 


R. I.—Ormsbee v. Boston, ete., R. 
Corp., 14 R. I. 102, 51 AmR 354. 

Tex.—Galveston, etc., R. Co. v. Ku- 
tac, 72 Tex. 643, 11 SW 127; Missouri 
Pae., R.: Co. v.. Burnett, 3 Tex. As Civ. 
Cas. § 236. 

Utah.—-Bates v. San Pedro, etc., R. 
Co., 38 Utah 568, 114 P 527. 

Va.—Rangeley vy. Southern R. Co., 
95 Va. 715, 30 SH 386. 

W. Va.—Buchanan v. Norfolk, etce., 
R. Co., 99 W. Va. 326, 128) SE 652; 
Cline v. McAdoo, 85 W. Va. 524, 102 
SE 218. 

Wis.—Steber v. Chicago, etc., R. Co., 
115 Wis. 200, 91 NW 654; Nelson v. 
Duluth, ete., R. Co., 88 Wis. 392, 60 
NW 703. 

Eng —Davey v. London, etc., R. Co., 
12. Q. Bad! 70 


Can.—Brilliant v. Rex, 15 Can. 
Exch. 42. 
{a] Difficulty of looking in right 


direction does not absolve the traveler 
of the duty to look with care in that 
direction. Chamberlain vy. Lehigh 
Valley R. Co., 205 App. Div. 391, 199 
NYS 708 [rev on other grounds 238 
Nw Ye288, 044 INE SEZ: 

[b] More than one track.—(1) 
Where there is more than one track, 
one should look both ways just be- 
fore going on each track if there is 
time to do so (Cerri v. Erie R. Co., 17 
Qh. Cir. Ct..N..S. 68 [aff 85 Oh. St. 
444 mem, 98 NE 1129 mem]), (2) and 
may not rely on the custom of op-\ 
erating east and west bound trains on 
their respective tracks, but is bound 
to know that in operating its trains 
the railway company may run its 
trains backward or forward on any 
track (Cline v. McAdoo, 85 W. Va. 524, 
102 SH 218). 

[ec] Rule applies to sidetracks.— 
Ward v. Atlantic, ete., R. Co., 167 N. 
C. 148, 838 SE 326, LRA1918E 451. 

26. See infra §§ 1888, 1889. 

27. St. Louis, ete, R. Co. v. Dil- 
lard, 78 Ark. 520, 94 SW 617; Choc- 
taw, etc, R.. Co. Vv. Baskin, 78> Ark 
355, 983 SW 757; St. Louis, ete., R. Co. 
v. Tomlinson, 78 Ark. 215, 94 SW 613; 
Toledo,ete., R:Co.v.2Cline, (Si) Tk eae 
563 (where traveler knew that train 
was due from one direction). 

[a] Bule applied.i—An _ electric 
railway, permitting a pile of cross-ties 
on its right of way, partly obstruct- 
ing the view, cannot complain that 
persons paid more attention to the di- 
rection toward which the view was ob- 
structed. Boggess_ v. Monongahela 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480. 

28. St. Louis, etc., R. Co. v. Dillard, 
78 Ark, 520, 94 SW 617; Choctaw, etce., 
R. Co. v. Baskins, 78 Ark. 355, 983 SW 
(67; St. Louis,, etc. R. Co. -v.) Dom= 
linson, 78 Ark. 251, 94 SW 613. 

29. Toledo, etc., R. Co. v. Cline, 31 


— ee Ee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1882-1883] 


do so without reasonable excuse*® and by reason 
of his failure he receives an injury which he might 
have avoided, he is guilty of contributory negli- 
gence,?! even though there is negligence upon the 
But such failure, 
however, is not necessarily contributory negligence 
per se, as it may be excused by the particular cireum- 


part of the railroad company.*? 


stances of the case.*4 


[§ 1883] b. Duty To Stop**—(1) In General. 


Tl. A. 563; Thornton vy. Cleveland, 
etc.,, R. Co., 181 Ind. 492, 31 NE 185: 
Underwood v. West, (Mo. A.) 187 SW 
84; Hartman v. Harris, 182 Pa. 172, 
387 A 942. See Pennsylvania R. Co. v. 
Righter, 42 N. J. L. 180 (holding that 
the fact that, when plaintiff was about 
to cross, he heard a whistle from a 
train about to start from a station a 
quarter of a mile north did not relieve 
him from the ‘duty of looking to see 
whether any train was coming from 


the south). 
30. Purdom v. Missouri Pac. R. 
Co., (Mo. A.) 275 SW 355; Kunz v. 


Lake_ Shore, 
etc., R. Co., 81 Mich. 291, 45 NW 821. 

Mo.—Purdom v. Missouri Pac. R. 
Co., (A.) 275 SW 355; Hammack vy. 
Payne, (A.) 235 SW 467. 

N. J.—Joyce v. West Jersey, etc., R. 
Cos*83-N. J. i: 608, “83 A-889*" Geh- 
ring Vv, Atlantic City R.-Co., “ib. N. J. 
L. 490, 68 A 61, 14 LRANS 312. 

N. Y.—Troy v. Rutland. R. Co.,. 186 
App. Div. 196, 173 NYS 895. 

Pa.—Harvey v. Erie R. Co., 210 Pa. 
95, 59 A 691; Hartman v. Harris, 182 
Pas Lie, 3T A $42t 

Utah.—Bates v. San Pedro, etc., R. 
Co., 38 Utah 568, 114 P 527. 

W. Va.—Robinson y. Chesaneake, 
etc., R. Co., 90 W. Va. 411, 110 SE 870. 

Wis.—Nelson v. Duluth, etc., R. Co., 
88 Wis. 392, 60 NW 703. 

2 ger eb We ti Goa 12°@. ‘Bi D: 


And see cases supra notes 24-30. 

fa] Rule applied to motorist.— 
Parker v. Southern Pac. Co., 204 
Cal. 609, 269 P 622; Barnett v. Atch- 
ison, etc., R. Co., 99 Cal. A. 310, 278 P 
443 


{[b] Tlustration—Where plaintiff, 
approaching a known dangerous 
crossing in broad daylight, driving 
an automobile which he could have 
stopned within ten feet, had a prac- 
tically clear view for a distance of one 
thousand feet after meeting and pass- 
ing a tractor about thirty-five feet 
from the track crossing the highway 
at an acute angle, he was guilty of 
contributory negligence as a matter 
of law, precluding recovery for injury 
by a train visible if he had looked in 
the direction from which it was com- 
ing, although he looked at right an- 
gles from his seat. Yanaway v. Chi- 
cago, ete., R. Co., 195 Iowa 86, 190 NW 
21 


Failure to look and listen as negli- 

“ gence in law see infra § 2052 et seq. 

aaa i. Ohicagro, ete: oR! Cor ov, 

Bell, 70 Ill. 102; Toledo, etc., R. Co. 

vy. Cline, 31 Ill. A. 563 [rev on other 
grounds 135 Ill. 41, 25 NE 846]. 


Ind.—Thornton v. Cleveland, etc., 
R. Co., 131 Ind. 492, 31 NE 185. 
Me.—Day v. Boston, etc., R. Co., 


96 Me. 207, 52 A 771, 90 AmMSR 335. 

Mo.—Fletcher v. Atlantic, etc., 
Co., 64 Mo. 484. - 

N. J.—Joyce v. West Jersey, etc., 
R. Co., 83 N. J. L. 608, 83 A 889. 

Oh.—Cleveland, ete., R. Co. v. El- 
liott, 28 Oh. St. 340. 

Or.—Kunz v. Oregon R., ete., Co., 51 
Or. 191, 93 P 141, 94-P 504. 

Tex.—Missouri, etc., R. Co. v. Bur- 
nett, 3 Tex. A. Civ. Cas. § 236. 

And see supra § 1879 notes 83-91. 

33. Ala.—Cunningham- Hardware 
Co. v. Louisville, etc., R. Co., 209° Ala. 
827, 96 S 358. 

Tiie—Chieaeo, etc, wie CO. Ve ee 
lian, 111 Ill. A. 305 [aff 208 Ill. 456, 
NE 460]. 
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Although in some jurisdictions it is made the duty 
of the traveler by statute®® and in others it is held 
as a rule of law that it is the duty of a traveler to 
stop, as well as look and listen, in all cases before 
going on a ecrossing®® and that the rule is absolute 
and unbending,®’ in still others the courts, while 
recognizing the general obligation on the traveler 


to stop,** hold that the duty may be excused by the 


Ind.—Lake Erie, ete, R. Co. v. 
Oland, 49 Ind. A. 494, 97 NE 543; 
Toledo, etc., R. Co. v. Lander, 48 Ind. 
A. 56, 95 NE 319. 

Mo.—Dyer v. Kansas City Southern 
R. Co., (A.) 25 SW (2d) 508; Ruenzi 
Vv. babe 208 Mo. A. 118, 231 SW 294. 


. Y.—Nash v. New York Cent., 
ete; BR. Co.; 144° NYSt'53is 

N. C.—Holton y. Kinston-Carolina 

RCo. L88" N, Ce 277) 81242SHi 130%: 


Johnson v. Seaboard Air Line R. Co., 
he N. C, 431, 79 SE 690, AnnCas1915A 
N.S. 


Keith v. Interecolonial Coal 
18 N. S. -226; 6 CanLTOce 


so 
and under all circum- 
stances, to require the traveler to 
look in both directions (Baker v~. Bal- 
timore, etc., R. Co., 61 Ind. A. 454, 112 
NE 27), (2) but requires only that 
every person is bound to take reason- 
able precautions to avoid injury (Nash 


v. New York Cent., etc, R. Co., 14 
NYSt. 531). 
34. Duty of driver of motor vehi- 


cle to stop see infra §§ 1885, 1886. 

Where view or hearing is obstruct- 
ed see infra § 1884. 

35. See statutory provisions, 

Effect of statute requiring driver of 
automobile to stop before crossing 
tracks see infra § 1886. 

36. Pennsylvania R. Co. v. Cutting, 
5 EF. (2d) 936 (Pennsylvania rule); 
Philadelphia, ete., R. Co. v. Skerman, 
247 Fed. 269, 159 CCA 363 (Pennsyl- 
vania rule); Perrin v. New Orleans 
Terminal Co., 140 La. 818, 74 S 160; 
Gibbons v. New Orleans Terminal Co., 
iba. Av std [att 159 ua. 347.) 105, 'S 
367]; State v. Western Maryland R. 
Co., 102 Md. 257, 62 A 754; Rhodes v. 
Pennsylvania R. Co.. 298 Pa. 101, 147 
A 854; Hilton v. Blose. 297 Pa. 458, 
147 A 100; Weber v. Pittsburgh, etc., 
. 150 A 624; Frank v. Reading 
29k ban gos, 146 A’ 698) Tull cv: 
Baltimore, etc., R. .Co., 292 Pa. 458, 
141 A 263; Grimes v. Pennsylvania R. 
Co.. 289 Pa. 320, 1387 A 451; Schofield 
v. Director Gen. of Railroads, 276 Pa. 
508. 120 A 449; Serfas v. Lehigh, etc., 
R. Co.,.270 Pa. 306, 113 A 370, 14 ALR 
791; Benner v. Philadelphia, etc., R. 
Co 262, )Pa, 901. L050 tA 283, 2. ALE 
759; Krenn vy. Pittsburgh, etc., R. Co., 
259 Pa. 443, 1038 A 299: Follmer v. 
Pennsylvania R. Co,...246 Pa. 367, 92 
A 340; Paul v. Philadelphia, etc., R. 
Co.. 2381 Pa..338;.80 A 365, AnnCas 
1912B 1132; Thompson v. Pennsyl- 
vania R. Co., 215 Pa. 113, 64 A 323; 
Cohen y. Philadelphia, etce., ) 
211 Pa. 227. 60 A 729; Ihrig v. Erie 
R. Co., 210 Pa. 98, 59 A 686; Ritzman 
v. Philadelnhia, ete., R. Co., 187 Pa. 
337, 40 A 975; Decker v. Lehigh Val- 
ley R. Co., 181 Pa. 465, 37 A 570; Oms- 
laer v. Pittsburg, etc., Tract. Co., 168 
Pa. 519, 32 A 50, 47 AmSR 901; Aiken 
v. Pennsylvania R, Co., 130 Pa. 380, 18 
A 619, 17 AmSR 775; Barnes v. Al- 
toona, ete., Electric R. Co., 86 Pa. Su- 
per. 332; r | 
70 Pa. Super. 46; Atlantic Refining Co. 
v. New York, etc., R. Co.; 67 Pa. -Su- 
per. 320; Kaciuban_v. Philadelphia, 
etc., R. Co., 59 Pa. Super. 472; Hud- 
son v. Lehigh Valley R. Co., 54 Pa. 
Super. 107; Becker v. Pennsylvania 
R. Co., 10 Pa. Super. 19, 44 WklyNCas 
3438: Mankiewicz v. Lehigh Valley R. 
Co.,, 21. Pas Co. 565 [aft 214 Pa. 386, 


68 A 604]; Ochroch v. Philadelphia, 
ete., R. Co., 28 Pa. Dist. 309; Kobylis 
vy. Philadelphia, etc., R. Co., 27 Pa. 


RR. \Cos, 


Von Bergen v. Erie R. Co.,_ 


facts of the particular case,*?® as where conditions 
‘Dist. 3; Mann v. Philadelphia, etc., R. 


Co., 1 Dauph. Co. 51; Allegheny 
Transfer, etc., Co. v. Railroad Co., 36 
PittsbLegJNS 286. But see Keck 
va Pittsburgh, ete. “Ra Co, Zui Par 
479, 115 A 824; Talley v. Chester 
Tract. Co., 227 Pa. 393, 76 A 74 (both 
holding that there is no fixed duty to 
stop unless the precaution is obvious- 
ly necessary). 

[a] Duty at siding.—There is no 
distinction in the duty as between a 
siding and a main track. Serfas v. 
Lehigh, ete., R. Co., 270 Pa. 306, 113 
A 370, 14 ALR 791; Peoples v. Penn-. 
sylvania R. Co., 251 Pa. 275, 96 A 652; 
Benner v. Philadelphia, ete., R. Co., 
262 Pa. 307,105 A 283, 2 ALR 759. 

[b] Slackening speed.—The ‘duty 
to stop before going on tracks is not 
satisfied by merely slackening speed. 
Thompson v. Pennsylvania R. Co., 215 
Pa.» 113)) 764 SAN(323,.0 WiAnnG@ase3s 5 ha 
Decker v. Lehigh Valley R. Co., 181 
Pa. 465, 3%. A 570. 

[ec] “Bicycler’s stop,” by circling 
on a bicycle, is not a stop within the 
meaning of the rule which requires 
a person approaching a railroad track 
at a public crossing to stop, look, and 
listen before going upon the tracks 
where there is a clear space nearer the 
track from which an unobstructed 
view can be had. It is his duty to 
stop and dismount in order to make 
the stop effective for looking and lis- 
tening. Robertson vy. Pennsylvania 
agp 180 Pa. 48, 36 A 403, 57 AmSR 

Necessity of stopping, looking, and 
listening at protected crossings see 
infra §§ 1905-1908. 

387. Barthelmas v. Lake Shore, etc., 
R. Co., 225 Pa. 597, 74 A 556; Thomp- 
son v. Pennsylvania R. Co.,215 “Pa. 
113, 64 A 323, 7 AnnCas 351; Decker 
v. Lehigh Valley R. Co., 181 Pa. 465, 
37 A 570; Haas v. Northern Cent. R. 
Co., 49 Pa. Super. 106. 

[a] Dangerous conditions do not 
excuse observance of duty.—Decker 
v. Lehigh Valley R. Co., 181 Pa. 465, 
37 A 570. 

[b] Drivers of fire engines are not 
exempted from operation of the rule. 
Thompson v. Pennsylvania R. Co., 215 
Pas 11364 JA 323,'7T AnnCas- 2511 

[c] -That there is no safe place to 
stop, look, and listen before entering 
on a crossing will not acquit a trav- 
eler of contributory negligence, if he 
fails to stop. Barthelmas v. Lake 
Opens ete, Ma Co.y 2256 Paveo ots ets 


88. Central of Georgia R. Co. v. 
Pope, (Ala.) 127 S 835; Birmingham 
Belt R. Co. v. Nelson, 216 Ala. 149, 
112 S 422; Cunningham Hardware Co.. 
v. Louisville, ete., R. Co., 209 Ala. 327, 
96 S 358; Nashville, ete., R. Co. v. 
Vincent, 190 Ala. 91, 66 S 697; Bason 
v. Alabama Great Southern R. Co., 
179 Ala. 299, 60 S 922; Louisville, etc., 
Re Cosby. Calventisl72eAla. 5b O74 55s 
812; Southern R. Co. v. Hobbs, 151 
Ala. 335, 43 S 844; Central of Georgia 
R.- Ca '‘v. Pruden, 2f° Ala: (Al 2819 107 
S 716 (rule applies to street cross- 
ings); Central of Georgia R. Co. v. 
Faust, 17 Ala. A.°96, 82 S 36 [certi- 
orari den 203 Ala. 248, 82 S 3845]; 
Seaboard Air Line R. Co. v. Emfinger, 
16 Ala. A. 265, 77 _S 415 [certiorari 


den 201 Ala. 121, 77 S 418] (driver 
leading team); Branch vy. Missouri 
Pac Ra Co, Yi lia.sAcw 25 c. 


39. Weatherly v. Nashville, etc., R. 
Co., 166 Ala, 575, bl) S° 9593) Georgia, 
Cent. R. Co. v. Barnett, 151 Ala. 407, 
44 § 392. See Cunningham Hardware 
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are such that he could not stop,*® or that he could: 
not see or hear an approaching train by doing so.*1 
By the weight of authority, however, it is not neces- 
- sarily negligence on the part of one about to cross 
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a railroad track to fail to stop in addition to looking 


Co. v. Leuisville, ete., R. Co., 209 Ala. 
327, 96 S 858 (to the effect that it 
cannot be affirmed as matter of law in 
every case and under all circumstanc- 
es that there is an absolute duty to 
stop, look, and listen). And see cases 
infra notes 40, 41. 

40. Georgia Cent. R. Co. v. Hyatt, 
151 Ala. 355, 43 S 867; Southern R. 
Co. v. Hobbs, 151 Ala. 335, 43'S 844 
(where team unmanageable and run- 
ning). 

41. Central of Georgia R. Co. v. 
Hyatt, 151 Ala. 355, 43 S 867. 

42. U. S.—Payne v. Shotwell, 273 
Fed. 806 [certiorari den 257 U. S. 653, 
42 SCt 94, 66 L. ed. 418] (holding that, 
while the duty to stop, look, and lis- 
ten is imperative, the question wheth- 
er a violation of that duty is negli- 
gence depends on _ circumstances); 
Lake Erie, etc., R. Co..v. Schneider, 
257 Fed. 675, 168 CCA 625; Landers 
See ad R. Co., 244 Fed. 72, 156 CCA 


Ark.—St. Louis, ete., R. Co. v. Stew- 
art, 137 Ark. 6, 207 SW 440. 

CGal.—Hoffman v. Southern Pac. Co. ; 
101 Cal. A. 218, 281 P 681; Hoffman 
v. Southern Pac. Co., (A.) 279 P 474; 
Walker v. Southern Pac. Cé., 38 Cal. 
IAS 7) 1 TOUR tbe 

Conn.—Metcalf v. Central Vermont 
R. Co., 78 Conn. 614, 63 A 633. 

Ga.—Tennessee, etc., R. Co. v. Nee- 
ly, 27 Ga. A. 491, 108 SE 629. 

Ill.—Terre Haute, ete., R. Co. v. 
Barr ola ASS te 
=) ‘Ind: —Cleveland, etc., R. Co. 
Lynn, 177 Ind. 311, 95 NE Sei 98 NE 
67; Chicago, etc., R. Co. v. Biddinger, 
63 Ind. A. 30, 113’ NE 1027; Cleveland, 
Stee BE COl ey. Houghland, 44 Ind. A. 
73, 85 NE 369, 88 NE 623. 

Iowa.—Love v. Ft. Dodge, etce., R. 
Co., 207 Iowa 1278, 224 NW 815; An- 
derson v. U. S. Railroad Administra- 
tion, 203 Iowa 715, 211 NW 872; Bar- 
rett v. U. S. Railroad Administration, 
196 Iowa 1143, 194 NW 222; Brugge- 
man y. Illinois Cent. R. Co., 147 lowa 
187, 123 NW 1007, pee 876. 

Ky.—Louisville, Coss V: 
Johnson, 214 Ky. gee Boe SW 1087; 
Louisville, ete; 0R: Co. v. Benke, 164 
Ky. 798, 176 Sw 212; Tlinois Cent. 
R. Co. v. Outland, 160 Ky. 714, 170 
SW 48: Chesapeake, etc., R. Co. v. 
Hawkins, 124 SW 836; Chesapeake, 
ete., R. Co. v. Picklesimer, 135 Ky. 514, 
122 SW 822; Chesapeake, etc., R. Co. 
v. Patrick, 135 Ky. 506,,122 SW 820; 
Cincinnati, etc., R. Co. v. Champ, 104 
SW 988, 31 Kyl 1054; Louisville, etce., 
R. Co. v. Lucas, 98 SW 308, 99 SW 959, 
30 KyL 359, 539: Louisville, etc., R. 
CO. Ve Price, 76 SW 836, 25 Kyl 1033. 

Mich.—Gorton v. Harmon, 152 Mich. 
473, 116 NW 448, 15 AnnCas 461. 

Minn.—Turner v. Minneapolis, etc., 
R. Co., 164 Minn. 335, 205 NW 213; 
Shaber v. St. Paul, ete., R. Co., 28 
Minn. 103, 9 NW 575. 

Miss.—Gulf, ete., R. Co. v. Adkin- 
son, 117 Miss. 118, 77 S 954; Missis- 
sippi Cent. R. Co. v. Hanna, 98 Miss. 
609, 54 S 74. 

Mo.—Stepp v. St. Louis-San Fran- 
cisco R. Co., (A.) 211 SW 730; Kill- 
ingsworth v. Kansas City, ete, R. 
Co., (A. 209 SW 301; Lagarce v. 
Missouri Pac. R. Co., 183 Mo. A. 70, 
166 SW 1068; Masterson v. Chicago, 
ete, Ri Co), 158 Mo: A. 572: 


Mont.—Grant v. Chicago, ete, R. 
Co., 78 Mont. 97, 252’ P 382. 
Nebr.—Schwanenfeldt v. Chicago, 


etc., R. Co., 80 Nebr..790, 115 NW 285 
(no duty to stop before crossing 
switch laid in public street); Union 
Pac. R. Co. v. Ruzicka, 65 Nebr. 621, 
91 NW 543. 

Nev.—Bunting v. Central Pac. 
o., 14 Nev. 351. 


N. H.—Alden Speares Sons Co. v. 
Aa etc., R. Co., 80 N. H. 243, 116 


. Y.—Lewis v. Long Island R. Co., 
162. Wh ve 52, 56 NE 548; Judson v. 
Central Vermont R. Co., 158 N. Y. 597, 


53 NE 514; Stackus v. New York 
Cent., etc., R. Co., 79 N. Y. 464;° Kel- 
logg v. New York Cent., etc., R. Co., 


79 N. Y. 72; Davis v. New York Cent., 
éte:, (R. Coyc4t No YL 400; arnst v. 
Hudson River R. Conc 35 Nee Y 
AmD 761, 3 AbbPrNS 82, 32 
61; Neudoerffer v. Brooklyn Heights 
R. Co., 9 App. Div. 66, 41 NYS 50. 

N. C.—Builders’ Supply Co. v. Sea- 
board Air Line R. Co., 180 N. C. 318, 
104 SE 693. 

Oh.—Baltimore, ete., R. Co. v. Van 
Horn; 21 -Oh. CirCt: 337, 12) Oh. Cir: 
Dec. 106. 
Okl1.—Chicago, ete., R. Co. v. Bar- 
oni, 32 Okl. 540, 122 P 926. 

Or.—Catheart v. Oregon-Washing- 
ton R., etc., Co., 86 Or. 250, 168 P 308. 

Tex.—Houston, etc., R. Co. v.. Wil- 
son, 60 Tex. 142; Garber v. St. Louis 
Southwestern R. Co., (Civ. A.) 118 
SW 857; Galveston, etc., R. Co. v. 
Duelm, (Civ. A.) 24 SW 334; Texas, 
ete., R. Co. v. Anderson, 2 Tex. A. Civ. 
Cas. § 203. 

Vt.—Manley v. Delaware, ete., Ca- 
nal Co., 69 Vt. 101, 37 A 279. 

Va.—Norfolk, etc., Rs Cov. Park- 
er, 152 Va. 484, 147 SE 461. 

Wash.—Averbuch v. Great North- 
ern R. Co., 55 Wash: 633, 104 P 1103; 
Cable v. Spokane, ete, R. Co 50 
Wash. 619, 97 P 744, 23 LRANS "1224 
(the rule ‘applies to an electric rail- 
way on which trains are operated at 
high speed). 

W. Va.—Carnefix v. Kanawha, etc., 
Re Co. 132 We 9 Vian roo 4, | 2k SHA ctor 
Orth v. Hamilton Grimsby, etc., Elec- 
tric R. Co., 43 Ont. L. 137. 

[a] In New Jersey the duty to 
stop does not arise except where 
there are transient noises or tempo- 
rary obstructions to the view. Wise 
v. Delaware, etc., R. Co., 81 N. J. L. 
397, 80 A 459, AnnCasi1914D 1071. 

[b] In Utah the requirement to 
look and listen is a rule of law, but 
to stop a rule of evidence; hence the 
question as to whether deceased, in 
view of all the facts, ought to have 
stopped is one of fact and not of law. 
Clark v. Union Pac. R. Co., 70 Utah 
29, 257 P 1050. 

[c] “Stop, look and listen” sign 
has no other legal effect than to call 
to the attention of one crossing the 
track the duty imposed upon him by 
law to exercise ordinary care for his 
own safety, and does not have the 
effect of requiring him to_ stop. 
Builders’ Supply Co. v. Seaboard Air 
Line R. Co., 180 N. C. 318, 104 SH 693; 
Perry v. Norfolk Southern R. Co., 180 
N. GC. 290, 104 SE 673 

R- Cow vy: 


43. U. S.—Boston, etc., 


Daniel, 290 Fed. 916 


Cal.—Robbins v. Southern Pac. Co., 
(A.) 283 P 850; Antonian v. South- 
ern. Paci) Co., 9 Cale AMT TS 200) Pest: 

Fla.—Germak v. Florida Bast Coast 
BReCo;,,19'5) Blas 99tF TL 7ASe39 

Ind. ’ Take Erie, etc. z. Com. 
Moore, 51 Ind. A. 110, 97 NB 203. 

Mo. Monroe Ae Chicago, etc., R. Co 
280 Mo. 483, 219 SW 68; Kelly v. Chi- 
cago, etc., R. Co., 88 Mo. 534. 

Mont.—Stroud v. Chicago, ete., R. 
Co., 75 Mont. 384, 243 P 1089. 

N. J.—Wise v. Delaware, etc., R. 
Co., 81 N. J. L. 397, 80 A 459, AnnCas 
1914D 1071. 

Tenn.—Tennessee Cent. R. Co. v 
Morgan, 132 Tenn. 1, 175 SW 1148. 

‘Utah.—Shortino v. Salt Lake, etc., 


R.| R. Co., 52 Utah 476, 174 P 860 


Va.—Norfolk, ete., R. Co. v. Parker, 
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and listening for trains,*? unless the existing cir- 
cumstances require it in the exercise of due care,** 
as where it is necessary to make looking and listen- 
ing effective or it is necessary to insure his safety 


152 Va. 484, 147 SE 461. 
WwW. Va -—Robertson v. Monongahela 
99 W. Va. 356, 128 


[a] Duty to stop is relative one.— 
It depends on the situation of the 
particular case, the knowledge the 
traveler has of the situation, and the 
reliance he may reasonably place un- 
der the circumstances on his oppor- 
tunity for seeing and hearing without 
taking the last precaution of stopping. 
If the view is unobstructed, so that 
an approaching train, before it reach- 
es the crossing, can be seen, there is 
no occasion for the special exercise 
of the sense of hearing—listening, 
and therefore there is no reason why 
he should stop for that purpose. On 
the other hand, if the view is ob- 
structed, interfering with the sense of 
sight, then he must bring into requi- 
sition the sense of listening carefully 
and attentively. And if there is any 
noise or confusion over which he has 
control, such as that of the noise of 
the horses feet, or the grinding sounds 
of the wheels, or the ordinary noise 
of the vehicle interfering with the_ 
acuteness of the sense of hearing, it 
is his duty to stop such noise or in- 
terfering obstruction and listen for 
the train before going on the track. 
Bradley v. Missouri, etc., R. Co., 288 
Fed. 484; Davis v. Chicago, etc., R. 
Co., 159 Fed. 10, 88 CCA 488, 16 LRA 
NS 424. 

[b] If driver cannot be sure oth- 
erwise whether a train is dangerously 
near, he must stop and get out of his 
vehicle, although obviously he will 
not after be required to do more than 
to stop and look. Atlantic Coast Line 
HS Co. v. Watkins, 97 Fla. 350, 121 S 

[c] Stop must be within safety 
zone.—The driver of an automobile 
which a locomotive struck and over- 
turned, destroying the automobile and 
injuring the driver, was guilty of con- 
tributory negligence in voluntarily 
stopping the car at a point in the 
highway too near the railroad tracks 
to permit the passing of a locomotive 
which he saw approaching, without 
causing its contact with the automo- 
bile. Taylor v! Western Maryland R. 
Co., 157 Md. 630, 147 A 531. 

- Where end of string of stand- 
ing’ cars is near crossing, an engine 
being at the other end, ordinary pru- 
dence does not require a traveler to 
stop before attempting to cross, be- 
cause whatever risk he runs from 
that circumstance is that the engine 
may suddenly start up, and stopping 
his own vehicle would not give him 
any additional information as to the 
likelihood of that taking place. De- 
Hardt v. Atchison, ete., R. Co., 100 
Kan, 24, 163 P 650, "LRA1917D 549. 

44. U. S.—Chicago, etes {Ra Comy. 
Bennett, 181 Fed. 799, 104 CCA 309; 


Power, etc., Co., 
SE 829. 


Garrett v. Illinois Cent. R. Co., 126 
Fed. 406. : 
Ark.—St. Louis-San Francisco R. 


Co. v. Whitfield, 155 Ark. 560, 245 SW 
323; St. Louis, ete., R. Co. v. Adams, 
144 Ark. 609, 223 SW 26; St. Louis, 
etc., R. Co. v. Stewart, 137 Ark, 6, 207 
SW 440; Louisiana, ete. R. Co. Vv. 
Ratcliffe, 88 Ark. 524, 115 SW 396. 
Cal.—Badostain v. Pacific Electric 
R.. Co., 83 Cal. A. 290, 256 P 576. 
Ind.—Grand Trunk Western R. Co. 
v. Reynolds, 175 Ind. 161, 92 NE 738, 
93 NE 850 [aff (A.) 90 NE 94]. 
Md.—Pennsylvania R. Co. v. Ying- 
ne, 148 Md. 169, 129 A 36, 41 ALR 


Mo.—Stepp v. St. Louis-San_ Fran- 
cisco. R. Co.; (A.) 211 SW 730; Under- 

wood v. St. Louis, sesh R. Co., 182 Mo. 
A 252, 168 SW 803 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 1883-1884] 


that he do so.*5 
Stopping on or between tracks. 


listen until the danger is past.*® 


[§ 1884] (2) Where View or Hearing Obstruct- 


Mont.—Keith v. Great Northern R. 
Co., 60 Mont. 505, 199 P 718. 

Oh.—Ohio Tract. Co. v. Smith, 33 
Oh.-Cir;> Ct: 610: Baltimore, ete, R. 
Co. v. Stewart, 31 Oh. Cir. Ct. 527 [aff 
77 Oh. St. 603 mem, 84 NE 1133 mem]. 

45. Ariz.—Davis v. Boggs, 22 Ariz. 
497, 199 P 116. 

Ark.—Wisconsin, ete., Lumber Co. 
v. Brady, 157 Ark. 449, 248 SW 278. 

Cal.—Billig v. Southern Pac. Co., 

192\.Cal. 357, 219 P 992. 

Fla.—Germak vy. Florida East Coast 
RCo o> Bla. 99h, 017 Syso1. 

Ill.—Newell v. Cleveland, etc.,, R. 
Co., 261 Til. 505, 104 NE 223 [rev 179 
TAY 49:7]. 

Ind.—Virgin v. Lake Erie, etc., R. 
Co., 55 Ind. A. 216, 101 NE 500; Cleve- 
land, ete., R. Co. v. Houghland, 44 
Ind. A. 73, 85 NE 369, 88 NE 623. 

Kan.—Kirkland v. Atchison, etc., R. 
€o., 104 Kan. 388, 179 P 362.° 

Md.—Mehring v. Pennsylvania R. 
Con As- Ay 459. 

Mass.—Sullivan v. Boston, ete., R. 
Co., 242 Mass. 188, 136 NE 373. 

Mich.—West v. Detroit Terminal R. 
Co., 229 Mich. 590, 201 NW 955; Ame- 
deo v. Grand Rapids, ete., R. Co., 215 
Mich. 37, 183 NW 929. 

N. Y.—Gallagher v. New York Cent. 
R. Co., 120 Mise, 207, 198 NYS 855 [aff 
207 NYS 840 mem]. 

W. Va.—Cline v. McAdoo, 85 W. Va. 

§24, 102 SE 218. 

N. S.—Morrison v. p paamton Iron, 
ete, Co., itd. 45. N.S. 

[a] Bicycle suas A person 
riding a bicycle must approach a rail- 
road crossing with ordinary care and 
with the bicycle under such com- 
plete control as to permit of stopping 
within a reasonable time if, by so 
doing, injury can be averted. Avery 
v. New York, etc., R.. Co.,. 205 N. Y. 
502, 99 NE 86, 42 LRANS 158. (2) 
He is required to use the same care 
before crossing a railroad track as 
is a pedestrian. Passman v. West 
he Are ete, ,).Co., 68 Ned. eu. (29, 54 

A 809, 96 AmSR 573, 61 LRA 609. 

[b] Where train and traveler ap- 
Be ceor crossing at same time, it is the 

uty of the traveler, in obedience to 
the known custom of the country, to 
stop and not to attempt to pass in 
front of the advancing train. Virgin 
v. Lake Erie, ete., R. Co., 55 Ind. A. 
216, 101 NE 500; Anderson v. wis! 
Railroad Administration, 203 Iowa 
715, 211 NW ‘872; Barnhill v. Texas, 
ete, RCo, 109"Lia. 43; 33S! 63. 


46. See supra text and note 37. 
47. Central of Georgia R. Co. v. 
Pruden; 21° Ala. A.’ 28% 107 S716; 


Branch v. Missouri Pac. R. Co pa a. 
A. 257; Hampton y. Louisville, ete., 
RaAiCo., hat Ac 171; Manely v. Penn- 
sylvania R. Co., 3 Pa. Dist. & Co. 39 
[aff 279 Pa. 463, 124 A 159]. 

48. Perucca v. Baltimore, etc., R. 
Co., 35 F. (2d) 113 [certiorari den 281 
U. S)-721 mem, 50 SCt 236 mem, 74 
ease 1138 mem]; Thomas v. Penn- 
Sylvania. Co. 120) a b79, 149 Sar 
717; Wingert v. Philadelphia, etc., R. 
Co.,' 262 Pa. 21, 104 A 859; Cohen v. 
Philadelphia, etc., R. Co., 211 Pa. 227, 
60 A 729; Ayres v. Pittsburgh, etce., 
R. Co., 201 Pa..124, 50 A 958. 

[a] Where accident might have 
been averted.—Where it appeared 
that the driver of a team stopped be- 
fore crossing the first track and 
looked and listened and then drove at 
a trot over the first track and the in- 
tervening space and onto the second 
track without further stopping where 
there was a safe opportunity to have 


Even in those ju- 
risdictions where the duty to stop is held to be abso- 
lute,*® the rule does not require the traveler to stop 
again on or between parallel tracks,*7 unless such 
precaution is required by the surrounding cireum- 
stances,*® although he must continue to look and 
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ed.°° 


done so and thus averted the accident, 
he was guilty of negligence preclud- 
ing a recovery. Borofsky v. West 
Jersey, etc., R. Co., 65 Pa, Super. 389. 

49. Branch v. Missouri Pac. R. Co., 
7 la. A. 257. See infra~§ 1888 note 
89; and § 1889 note 98. 

50. Duty to stop where weather 
conditions prevent observation see 
infra -§ 1895. 

51. U. S.—Chicago Great Western 
R. Co. v. Biwer, 266 Fed. 965; Hart- 
well v. Delaware, etc., R. Co., 234 
Fed. 112; Grimsley v. Northern Pac. 
R. Co., 187 Fed. 587, 109 CCA 417; 
Davis v. Chicago, ete, Ro Co, 159 
Fed. 10, 88 CCA 488, 16 LRANS 424; 
Garrett v.-Illinois Cent.-R. Co., 126 
Fed. 406; Littaur v. Narragansett 
Pier R. Co., 61 Fed. 591; Tucker v. 
Duncan, 9 Fed. 867, 4 Woods 652. 

Ala.—Hines v. Cooper, 205 Ala. 70, 
88 S 133; Fayet v. St. Louis, etc., R. 
Co., 2037 Ala. 3, 81 S 671; Rothrock v, 
Alabama Great Southern R. Co., 201 
Ala. 308, 78 S 84; Robinette v. Ala- 
bame, ete, RCo. te2PAla. 50d sie 


Ark.—Billingsley v. St. Louis-San 
fee R. Co., 136 Ark. 1,.206 SW 

Cal.— Young v. Southern Pac. Co., 
L82 "Caley 369" 190P PE 236s) Bilton’ -v: 
Southern Pac. R. Co., 148 Cal. 443, 
83 P 440; Switzler v. Atchison, ete., 
Rk. Cos, CA.) 285 P 918% “Robbins! v. 
Southern, Pac. Coy, (AL) 4283) © 350; 
Hoffman v. Southern Pac. Co., (A.) 
281 P 681; Baton v. Southern Pac. 
Co., 22 Cal. A. 461, 184 P 801. 

Colo.—Colorado, ete, R. Co. v. 
Thomas, 33 Colo. 517, 81 34 801, 70 
LRA 681; Chicago, etc., R. Co. v. Cris- 
man, 19 Colo. 30, 34 P 386. 

ihe —Pennsylvania obs v. Frana, 112 
Ill. 398. 

Ind.—Fort Wayne, etc., Tract. Co. 
v. Schoeff, 56 Ind. A. 540, 105 NE 924; 
Chicago, etc., R. Co. v. Daun, 53 Ind. 
4 £995 10I- NE 734. 

Iowa.—Dean v: Chicago, etc., R. Co., 
229 NW 2238; High v. Waterloo, etc., 
R. Co., 195 Iowa 304, 190 NW 331; 
Wilson v. Illinois .Cent.-R. Co.; 150 
Iowa 33, 129 NW 340, 34 LRANS 687; 
Moore v. Chicago, etc., R. Co., 102 
Iowa 595, e NW 569; Nosler vy. Chi- 
cago, etc., R. Co., 73 Towa 268, 34 NW 
850. 

Kan.—Limbaugh v. Schaff, 114 Kan. 
24, 217 P 279 [reh den.114 Kan. 476, 
218 P 11181; Wehe v. Atchison, etc., 
Ra Convo man.e94, 156 P42) mek 
1916E 455; Adams v. Atchison, etce., 
R. Co., 93 Kan. 475, 144 P 999; Walker 
v. Mercer, 61 Kan. 736, 60 P 735 [rev 
(A;) 68 P27); Atchison, etc., R. Co. v. 
Willey, 60 Kan. 819, 58 P 472. 

La.—Wyatt v. Yazoo, etc., R. Co., 
CAN 227 Sr479: 

Me.—Ham v. Maine Cent. R. Co., 121 
Me. 171, 116 A 261. 

Md.—Glick_ v. 
Electric R. Co., 124 Md. 308, 92 A 
778; Heinz v. Baltimore, etc., R. Co., 
113 Md. 582, 77 A 980; Philadelphia, 
etc., R. Co. v. Holden, 93 Md. 417, 49 
A i625. 

Mass.—Donnelly v. Boston, etec., R. 
Co., 151 Mass. 210, 24 NE 38. 

Mich.—McPeake v. Grand Trunk 
Western R. Co., 242 Mich. 676, 219 NW 
734; Lau v. Lake Shore, etc., R. Co., 
120 Mich. 115, 79 NW 138; Stewart v. 
Michigan Cent. R. Co., 119 Mich. 91, 
77 NW 6438; Jensen v. Michigan Cent. 
Re §Cos, 102) eMiieh? 176;7160 NW 57; 
Houghton v. Chicago, ete., R. Co., 99 
Mich. 308, 58 NW 314 (where driver 
knew that train was due); Brady v. 


Cumberland, 


structs view, 
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Where the view or hearing of a traveler ap- 
proaching a railroad crossing is so obstructed that 
he cannot otherwise satisfy himself whether it is 
prudent to cross, it is his duty, where he is familiar 
with the crossing or aware of such facts, to stop 
and look or listen before going upon the tracks,°* par- 
ticularly where the obstruction to sight or hearing is 
caused by means under the traveler’s control.°? 
stop must be made at an effective point,°* and the 


The 


Toledo, etc., R. Co., 81 Mich. 616, 45 
NW 1110. 

Minn.—Rintala v. Duluth, etc., R. 
Co., 159 Minn. 499, 199 NW 562; Clark 
v. Northern Pac. R. Co., 47 Minn. 380, 
50 NW 365. 

Miss.—Gulf, etc., R. Co. v. Seymour, 
LOSS 7662 4 

Mo.—Monroe v. Chicago, ete, R. 
Co., 297 Mo. 633, 249 SW 644; Stepp v. 
Chicago, etc., R. Cox whey Mo. 229; 

A. 429, 224 SW 


Lyter v. Hines, 205 Mo. 
841; Central Goal, etc., Co. v. Kansas 
City Southern R. Co;;” CAS) #2158 SW 
Mont.—Hunter v. Montana Cent. R. 
Co., 22 Mont. 525, 57 P 140. 
N. J.—Keyley v. New Jersey Cent. 
RR. Co: CAIN. JF. 3855s 9abe Asie 


Oh.—Pittsburgh, ete., R. Co. v. Stu- 
pte 3 Oh. A. 344,21 Oh) CiraGt aN ase 


Or.—Robison v. Oregon-Washing- 


voy Ri, ~ete:,, Co... 90 Orns 490s) toni 
Tenn.—Mincey Vi, Ba Cos, a2, Denne 
Cive A. 142% 
Tex.—Missouri, ete.) R. Co. v. 
Trochta, (Civ. A.) 181 SW 761 (if 


noise of vehicle prevents hearing, 
driver should stop and listen). 

Vt.—Carter v. Central Vermont R. 
Cor 02 Vitae 90) a CANTON 

Wis.—Seefeld v. Chicago, ete., R. 
re 70 Wis. 216, 35 NW 278, 5 AmSR 

[a] Where hearing is not inter- 
fered with, although the view may be 
more or less obstructed, the traveler 
is not required to stop. Russell v. 
Atchison, etc., R. Co., 70 Mo. A. 88. 

[b] Where seat in vehicle ob- 
traveler should offset 
the handicap by stopping to look. 
Missouri, etc., R. Co. v. Jenkins, 74 
Kans 4875 80 Piz02: 

52. Cal.—Bilton v. Southern Pac. 
R. Co., 148 Cal. 443, 88 P 440; Pepper 
v. Southern Pac. Co., 105 Cal. 389, 38 

etc., 


P 974. 

Ind.—Cleveland, EU Osta 
Starks, (A.) 102 NE 279. 

Me.—Chase v. Maine Cent. R. Co., 
78 Me. 346, 5 A 771 (riding with bells 
attached to sleigh). 


Mass.—Rogers v. Boston, ete., R. 
Co., 187 Mass. 217, 72 NB 945. 
Miss. —Gulf, etc., Rao: 


v. Sey- 
mour, 1058 766. ) 
N. ‘J. Keyley v. New Jersey Cent. 
R.1Co., 64 N. Jo Li 356, 45 AySid. 
Oh.—Baltimore, ete.. R. Co. v. Dick- 
inson, 18 Oh. Cir. Ct. N. S. 586. 
Or.—Blackburn v. Southern Pac. R. 
Co.) 34 Orh2i1'b."5b) P1225: 
Pa.—Robertson v. Pennsylvania R. 
en 180 Pa. 48, 46, 36 A 403, 57 AmSR 


See infra §§ 1902, 1903, and 1904. 

{al Noise of vehicle.—Where the 
noise of a vehicle driven by the trav- 
eler prevents his hearing the approach 
of a train, it is his duty to stop such 
vehicle and listen before driving on 
a crossing. Rogers v. Boston, etc., R. 
Co., 187 Mass, 217, 72 NE 945; Keyley 
v. New Jersey Cent. R. Co., 64 N. J. 
L. 355, 45 A 811; Merkle v. New York, 
etch Ro Com 49 ENE ous 473, 9 A 680. 
And see infra § 1897. 

53. Bradley v. Missouri Pac. R. 
Co., 288 Fed. 484; Hines v. Cooper, 
205 Ala.) 70, 88 S 183; Gersman v. 
Atchison, etc., R. Co.,, (Mo.) 229 SW 
167: Eschenbach vy. Hines, 23 Oh. N. 
PNG Sa 2b. 

fa] Stop should be made where 
there is opportunity to see.—Griffin 
v. San Pedro, etc., R. Co., 170 Cal. 772, 
151 P2825 LRA1916A 842, 
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mere act of stopping, particularly at a point where 
the view is obstructed, is not enough.®** | 
Where the duty to stop before ven- 
turing upon an obstructed railroad crossing 1s 1m- 
posed by statute,°® it has been held that it is not 
intended that it be sufficient to stop at a stop sign 
provided for by the act,®* or that the traveler be 
required to stop directly at such sign®’ or within 
the exact limits fixed by sych act,°* where it does 
not appear that had he done so his view would not 


“Stop laws.” 


have been obstructed. 


Questions of law or fact. Except in those juris- 
dictions where the rule is held to be absolute and 
its violation negligence per se, whether failure to 
stop to look and listen where the crossing is obstruct- 
ed is contributory negligence is as a general rule 
to be determined by the jury upon a consideration 
of all the circumstances of the case, although if by 
stopping the traveler could have seen and heard an 
approaching train and avoided the injury his failure 
to do so may be regarded as contributory negligence 


54 Eschenbach v. Hines, 23° Oh. 
INSP. Na Se 255: 

[a] Merely stopping without look- 
ing or listening is not sufficient. Day 
v. Boston, ete., R. Co., 96 Me. 207, 52 
A 771, 90 AmMSR 335. é 

55. See statutory provisions; and 
Wyatt v. Yazoo, ete., R. Co., (lua. A.) 
127 S 479 (construing Acts [1924] No. 
1 aa Ye 5 

Bihm v. New Orleans, etc., R. 
6 La. A. 655. 

[a] “Stop Law” (Acts [1924] No. 
12) does not intend that it be suffi- 
cient for a party about to cross a rail- 
road to look and listen from the stop 
sign provided for by the act, if on 
looking from that place the view is 
obstructed. It intends that looking 
and listening must be done where a 
view can be had along the railroad 
both ways. Bihm v. New Orleans, 
etc., R. Co., 6 La, “A. 655.. And see 
infra §§ 1888, 1889. 

57. Moore-v. Hines, 221 Ill. A. 589. 

58.. Schaff v. Bearden, 
A.) 211 SW 503. 

59. See infra § 2052. 

60. Barnett v. Atchison, 
Co., 99 Cal. A. 310, 278 P 443, 

61. Baltimore, etc., R. Co. v. Shaw, 
35 EF, (2d) 410; Brommer v. Pennsyl- 
vania R. Co., 179 Fed. 577, 103 CCA 
.135, 29 LRANS 924 [certiorari den 
sub nom. Henderson v. Pennsylvania 
BARC O. fade. Ue Se Cl SemMmems 320 SCt 
522 mem, 56 L. ed. 628 mem]; New 
York Cent., etc., R. Co. v. Maidment, 
168 Fed. 21, 93 CCA 413, 21 LRANS 
794; Young v. Louisiana Western R. 
Co.;, 150) a 129, 95 ‘Sy511- 
New York, etc., R. Co., 
NE 923. 

62. See supra § 1883. 

63. Central of Georgia R. Co. v. 
Pope, (Ala.) 127 S 835; Tull v. Balti- 
more, etc., R. Co., 292 Pa. 458, 141 A 
263; Schofield v. Director Gen. of 
Railroads, 276 Pa. 508, 120 A 449; 
Thomas v. Pennsylvania R. Co., 275 
Pa. 579, 119 A717; Flick v. Northamp- 
ton, etc., R. Co., 274 Pa. 347, 118 A 
250 (the stop must be complete); 
Peoples v. Pennsylvania R. Co., 251 
Pa. 275, 96 A 652; Du Bois Garage, 
Ine. v. Hines, 3 Pa. Dist. & Co. 253. 

[a] In Louisiana (1) while the 
courts recognize the duty of a driver 
of a motor vehicle upon approaching 
a railroad crossing to stop, look, and 
listen (Young v. Louisiana Western 
R. Co., 153 La. 129, 95 S 511; Guillot 
Veo hexas, ete. .R<Co,, 8, Taira. )143's 
Sullivan v. Tremont, ete., R. Co., 4 
La. A. 358; Burton v. Illinois Cent. R. 
Co., 3 La. A. 362; Morin vy. Illinois 
Gent. KR. 8 Coed: a, Aw 722), xG2)\) prior 
to Acts (1924) No. 12 p 16 it was held 
that the obligation should not be 
accepted so literally as to require the 


ete., R. 


Fortune v. 
(Mass.) 170 


(TPex...'Civ,, 
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ay 1884-1885 


as matter of law.5® ; 

[§ 1885] (8) Driver of Motor Vehicle—(a) In 
General. The “stop, look, and listen” rule applies 
to a driver of a motor vehicle as well as to the driver 
of a horse-drawn vehicle or to a pedestrian,®® and 
in some jurisdictions at least he is held to a stricter 
observation of the rule.®? 
in accordance with the rule applied in the case of 
other travelers,®? it is held that it is the duty of 
the driver of a motor vehicle to stop, as well as look 


In some jurisdictions, 


and listen, before going upon a railroad crossing.®? 


driver to bring his machine at once 
to a position of immobility, but that 
it was sufficient to have his motion 
so checked and under control that he 
could stop instantly in case of need 
(Draiss v. Payne, 158 La. 652, 104 S 
487; Aymond v. Western Union, Tel. 
Co., 151 La. 184, 91 S 671; Blanchard 
v. Gulf, etc., R. Co., 1 La. A. 169). 

[b] Slackening motion while 
shifting gears is not a compliance 
with the stop, look, and listen rule. 
Schofield v. Director Gen. of Rail- 
roads, 276 Pa. 508, 120 A 449. 

[ce] Stopping on or near tracks.— 
(1) It is no compliance with the stop, 
look, and listen rule for a motorist to 
stop his automobile on the tracks 
(Serfas v. Lehigh, etc., R. Co., 270 Pa. 
306, 113 A 370, 14. ALR: 791), (2) or 
at a point so close to the track as to 
render it impossible to stop before 
entering upon it; for to stop at a 
place so near the tracks that a slight 
unexpected moving of the automobile 
would cause it to enter upon them is 
equivalent to a failure to stop, since 
such stop is too late to serve its pur- 
pose (Gordon v. Director Gen. of Rail- 
roads, 268 P 497, 112 A 68), 

64 See infra § 1886. 
65. U. S.—Lake Erie, ete., R. Co. 
v. Schneider, 257 Fed. 675. 

Cal.—Hoffman v. Southern Pace. Co., 
101 Cal. A. 218, 281 P 681; Barnett v. 
Atchison, etc., R. Co., 99 Cal. A. 310, 
278 P 448. 

Colo.—Colorado, etc., R. Co. v. Ford, 
70 Colo. 408, 201 P 892. 

Iowa.—Anderson v. U. S. Railroad 
Administration, 203 Iowa 715, 211 NW 
872. 

Mo.—Sing v. St. Louis-San Fran- 
cisco R. Co., 30 SW (2d) 387; Monroe 
v. Chicago, ete., R. Co., 280 Mo. 483, 
219 SW 68. 

N. H.—Alden Speares Sons Co. v. 
Boston, ete., R. Co., 80 N. H. 243, 116 A 
343. 


Tex.—Texas, etc., R. Co. v. Harring- 
ton, (Commn. A.) 235 SW 188 [rev 
(Civ. A.) 209 SW 685]. 

[a] Question to determine is 
whether the driver could have seen or 
heard the approaching train to better 
advantage if he had stopped his ma- 
chine; and whether a reasonably pru- 
dent person would under such circum- 
stance have stopped his engine or his 
machine before attempting to cross 
the tracks. Hoffman v. Southern Pac. 
Co., 101 Cal. A. 218,,281 P 681. 

66. Barrett v. U. S. Railroad Ad- 
ministration, 196 Iowa 11438, 194 NW 
222; VPuhriv.: Chicago; ete. i. iCojeiia 
Wis. 154, 176 NW 767. And see case 
infra note 67. 

67. Central of Georgia R. Co. v. 
Faust, 17 Ala. A. 96, 82 S 86 [certio- 


In most jurisdictions, however, in the absence of 
statute at least,°* there is no absolute duty resting 
on a motorist to stop in all cases,°*° and there may 
be circumstances excusing failure to stop even after 
an on-coming train is observed,®® as where the driv- 
er, without negligence on his own part, loses control 
of his machine and it rolls upon the track.®? 
where ordinary caution and prudence require it,®® 
as where the physical conditions are such as to make 
it necessary before he can safely cross the tracks,®® 


But 


rari-den 203 Ala. 248, 82 S 345]. 

[a] TIllustrations.—(1) A _ driver, 
going about twelve miles an hour, 
who discovered the train as it came 
into view when she was forty feet 
from the intersection and immediate- 
ly set the brakes, but moved forward 
becatise the car skidded over ice hid- 
den by a thin coating of snow, was 
not guilty of contributory negligence. 
Barrett v. U. S. Railroad Administra- 
tion, 196 Iowa 1148, 194 NW 222. (2) 
If a driver, observing an on-coming- 
train, proceeds, in ignorance of the 
defective condition of the stopping 
mechanism, with the intention of 
stopping béfore reaching the tracks, 
but upon seasonable effort: to stop 
fails to avoid going upon the tracks 
because of the defect, he is not guilty 
of any degree of negligence. : Puhr v. 
Chicago, etc., R. Co., 171 Wis. 154,.176 
NW 767. 

68. Cal.—Stephenson y. North- 
western Pac. R. Co., 284 P 913. 

Ind.—Ft. Wayne, etc., Tract. Co. v. 
Schoeff, 56 Ind. A. 540, 105 NE 924. 

La.—Blanchard v. Gulf, ete., R. Co., 
LvGa. } AS 169- 

Mont.—Stroud v. Chicago, ete., R. 
Co., 75 Mont. 384, 243 P 1089. 

N. C.—Kimbrough v. Hines, 180 N. 
C. 274, 104 SE 684, 

Tex.—Texas, etc., R. Co. y. Hous- 
ton Undertaking Co., (Civ. A.) 218 
SW 84. 

69. U. S.—Baltimore, ete., R. Co. 
v. Shaw, 35 F. (2d) 410; Kansas City, 
ete.,, R. Co. v. Shoemaker, 249 Fed. 
458, 161 CCA 416 [den reh 245 Fed. 
117, 157.CCA 413]. 

Cal.—Gundry v. Atchison, ete. R. 
Co., (A.) 286 P 718; Barnett v. Atchi- 
son, ete, BR. Cé.3°99) Cal.) Aavs10) 298 
P 443. 

Ind.—Waking v. Cincinnati, etc., R. 
Co., 72 Ind. A, 401, 125 NB 799. 

_Mo.—Sing v. St. Louis-San Fran- 
cisco R. Co., 30 SW (2d) 37. 

Mont.—Keith v. Great Northern R. 
Co., 60 Mont. 505, 199 P 718. 

Utah.—Butler v. Payne, 59 Utah 
383,- 203 BP, 869. , 

Va.—Norfolk, ete., R. Co. v. Park- 
er, 152 Va. 484, 147 SE 461; Washing- 
ton, etc., R. Co. v. Zell, 118 Va. 755, 88 
SE 309. 

[a] Noise of vehicle does not ex- 
cuse motorist from stopping, where it 
prevents signals being heard, and 
where stopping is necessary to deter- 
mine whether tracks may be safely 
crossed.” Barnett v. Atchison, ete., R. 
Co., 99 Cal. A. 310, 278 P 443, 

{b] Where situation is one of un- 
certainty, the driver of a motor vehi- 
cle must settle the uncertainty on the 
side of safety and stop. Baltimore, 
ete, RR: Co: vie Shaw,’ 35. R (da). 405 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1885-1888] 


or where-it is necessary to enable him to look and ° 


listen effectively,“° or where he sees the train and 
endeavors to cross in front of it,7! his failure to stop 
before going on the crossing will constitute contribu- 
tory negligence.*? 

Where the crossing is obstructed, however, it is 
held in a number of cases that it js the positive duty 
of the driver of a motor vehicle to stop before at- 
tempting to cross the tracks,7*.and to do so at a 
time and place where stopping, and where leoking 
and listening, will be effective.74 


[§ 1886] (b) Under “Stop Laws.” In a number 


of jurisdictions there are statutes making it unlaw- 


ful to drive any motor-driven vehicle over a railway 
crossing without coming to a stop.7®> Depending 
on their particular provisions some such statutes 
have been held to impose a positive duty, the viola- 
tion of which constitutes negligence preventing a 
recovery,’® while others have been held to do no more 
than establish a rule of care to be considered in pass- 
ing upon the question of contributory negligence,*7 
so that their violation alone does not constitute neg- 
ligence as matter of law.*® Under statutes which 
have been construed to impose a positive duty it has 
been held that the driver must bring his vehicle to a 


{c] ‘Driver of automobile caught { Co., 
in trap (1) set by a railroad company 
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179 Fed. 577, 103 CCA 135, 29 


LRANS 924 [certiorari den sub nom. 
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full stop,7® and that it is not sufficient merely to have 
the vehicle under such control as will permit stop- 
ping instantly if necessary.®° 

[§ 1887] (4) Duty To Alight and Go Ahead for 
Observation. The exercise of reasonable care and 
precaution may also require that a driver of a vehicle 
should not only stop to look and listen where his 
view is obstructed, but that he should get out of 
his vehicle and go ‘forward to where he will have a 
clear view of the tracks. But whether or not the 
precaution should be taken is usually a question for 
the jury dependent on the circumstances at the par- 
ticular time and erossing;°? and ordinarily, if a 
driver exercises due care in other respects, as in 
looking or listening, he is not bound to go ahead of’ 
his vehicie for that purpose,** although it has been . 
held that, if by the exercise of such precaution the 
approaching’ train could have been seen, a failure to 
do so is contributery negligence as matter of law.8# 

[§ 1888] c. Time and Place To Stop, Look, and 
Listen’°—(1) In General. The rule requiring a 
traveler to look and listen, or to stop, look, and listen 
before going on a railroad crossing is not arbitrary 
as to the time when or the distance at which such 
precautions shall be taken;8*° but it requires him 


Wis.—Duffy v. Chicago, etc., R. Co., 
32 Wis. 269. 


by failure of a crossing flagman to 
give warning of an approaching train 
(Holstead v. Vicksburg, etc., R. Co., 
154 La. 1097, 98 S 679), (2) or by op- 
erating dead equipment at night over 
an obstructed, unlighted, and un- 
guarded crossing where the automo- 
bile approaches along a_ slippery 
street at a moderate rate of speed 
and is slowed down before reaching 
the crossing (Draiss v. Payne, 158 La. 
652, 104 S 487), will not be held guilty 
of contributory negligence merely be- 
eause he failed to bring his machine 
to a dead stop. 

70. Bailey v. Southern R. Co., 196 
Ala. 133, 72 S 67; DeHardt v. Atchi- 
son, etc., i Gon 100 ean 824 63) 
650, LRA1917D 549; Aldridge v. Mis- 
souri Pac. R. Co., 215 Mo. A. 217, 256 
SW 93; Stepp v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 211 SW 730; 
Butler v. Payne, 59 UWtah 383,°203 P 
869. 

[a] Driver’ should proceed to 
where he can see along tracks, and 
then bring his machine to a stop for 
the purpose of looking and listening, 
if that can be done without putting 
his automobile in the danger zone of 
passing trains. Central of Georgia R. 
Co. v. Faust, 17 Ala. A. 96, 82 S 36; 
Gersman. v. Atchison, etc, R. Co.., 
(Mo.) 229 SW 167. 

{b] Motor cycle rider is not bound 
to stop or check his machine when 
approaching a railroad crossing irre- 
spective of his speed, but only when 
moving at a high speed, or when nec- 
essary to have a chance to look and 
listen. Jackson v. Southwest Mis- 
souri R. Co., 171 Mo. A. 430, 156 SW 
1005 [aff 189 SW 381]. 

{c] There is as much reason in 
stopping to see as in stopping to look, 
and where necessary a motorist must 
do both. Robison v. Oregon-Wash- 
ington R., etc., Co., 90 Or. 490, 176 P 
594. 

71. Engel v. Minneapolis St. R. Co., 
149 Minn. 356, 183 NW 842, 

72. Engel v. Minneapolis St. R. Co., 
149 Minn. 356, 1883 NW 842; Tennes- 
see Cent. R. Co. v. Ledbetter, 159 Tenn. 
404, 19 SW (2d) 258. And see cases 
supra notes 68-71. 

73. Baltimore, etc., R. Co. v. Shaw, 
AG F. (2d) 410; New "York Cent., etc., 

COM Vv. Maidment, 168 Fed. FA, 93 
&ca 413, 21 LRANS 794; Dean v. Chi- 
cago, ete., R. mae (lowa) 229 NW 223. 


‘See supra § 1884, 


74, ho a v. Pennsylvania R. 


Henderson y. Pennsylvania R. Co., 
223 U. S. 718 mem, 32 SCt 522 mem, 56 
L.. ed. 628 mem]; New York Cent., 
etc., R. Co. v. Maidment, 168 Fed. 21, 
93 CCA 413, 21 LRANS 794; Central 
of Georgia R. Co. v. Faust, 17 Ala. A. 
96, 82 S 36 [certiorari den 203 Ala. 
248, 82 S 345]. 

75. See statutory provisions. 

76. Louisville, ete., R. Co. v. An- 
derson, 159 Tenn. 55, 15 SW (2d) 753. 

puee nee of law or fact see infra § 
2052. : 

77. Fortune v. New York, etc., R. 
Co., (Mass.) 170 NE 923. 

78. See infra § 2052. 

79. Gibbens vy. New Orleans Termi- 
nal Co., 159 La. 347, 105 S 367; Ste- 
vens v. Illinois Cent. R. Co., 6 La. A. 
165; Louisville, ete., R. Co. v. Ander- 
son, 159 Tenn. 55, 15 SW (2d) 753 
(construing Act [1917] ec 26). 

80. Stevens v. Illinois Cent. R. Co., 
6 La. A. 165 (construing Acts [1924] 
No. 12); Louisville, ete., R. Co. v. An- 
derson, 159 Tenn. 55, 15 SW (2d) 7538. 

81. U.S.—Baltimore, ete., R. Co. v. 
Shaw, 35 F. (2d) 410. 

Cal.—Koster v. Southern Pace. Co., 
207° Cal. Tas; 279 P 788s" Robbins: v- 
Southern “Pac: Co:, (A.) 283 P 850; 
Vaca v. Southern Pac. Co., 91 Cal. A. 
470, 267 P 346; Thompson '‘v. Southern 
PAC CO.bsS laa a Aun OG-tyewlOlacke jokes 
Vance v. Atchison, etc., R. Co., 9 Cal. 
A. 20, 98 P 41. 

Ind.—Chicago, ete.; R. Co. v. Thom- 
as, 155 Ind. 634, 58 NB 1040. 

La.—Townsend y. Missouri Pac. R. 
Co., 3 La. A. 598. 

Me.—Blanchard v. Maine Cent. R. 
Co., 116 Me. 179, 100 A 666. ° 

Mich.—Davis v. Pere Marquette R. 
Co., 241 Mich. 166, 216 NW 424. 

Mo.—Gersman vy. Atchison, ete., R. 
Co., 229 SW 167; Woodard v. Bush, 
282 Mo. 163, 220 SW 839 (both stating 
Kansas rule). 

Nebr.—Eggeling v. Chicago, etc., R. 
Co., 228 NW 361. 

82. See infra § 2064. 

83. U. S.—Baltimore, 
v. Shaw, 35 F. (2d) 410. 

Mich.—Guggenheim v. Lake Shore, 
ete., R. Co., 66 Mich. 150, 33 NW 161. 

Minn.—Kelly v. St. Paul, ete., R. 
Co., 29 Minn..1, 11 NW 67. 

Mo.—Mitchell v. St. Louis, ete., R. 
Co., 122 Mo. A. 50, 97 SW 552. 

N. C.—Alexander v. Richmond, etc., 
R. Co., 112 N. C.. 720, 16 SE 896; Hin- 
kle v. ‘Richmond, CtC sec Os, 109 N.C, 
472, 138 SE 884, 36 AmSR 581. 


ete Ree Co. 


Man.—Campbell v. Canadian North- 
ern R. Co., 23. Man. 385, 12 DomLR 
272, 15 CanRCas 357, 24 WestLR 447, 
4 WestWkly 914 [rev 9 DomLR 777, 
15 CanRCas 31, 28 WestLR 156, 3 
WestWkly 874]. 

See Chicago, ete., R. Co. v. Zumwalt, 
(Tex. Civ. A.) 226 SW. 1080 [aft 
(Commn. A.) 239 SW 912] (holding 
that the law did not require such ex- 
traordinary precaution where the 
driver of a motor truck did not know 
when the train was due, where he had 
reduced his speed to three or four 
miles an hour, and had, as far as he 
was able, looked for an approaching 
train, and where the force of the wind 
probably kept the smoke from the 
train from rising to where it could be 
seen by the driver, and the roaring 
of the wind, together with intervening 
buildings and a freight train, prevent- 
ed hearing the whistle or bell). 

[a] Where unable to do so in safe 
place (1) driver is under no duty to 
alight and go ahead to look and listen. 
Dobson vy. St. Louis-San Francisco R. 
Co.,. (Mo, A.) -10 SW) (2d) © 528 - -€2:) 
Nor can he be required to do so where 
it is obvious that a train might ap- 
proach and be upon him by the time 
he could return to his car and start 
ahead. Dobson vy. St. Louis-San Fran- 
cisco R. Co., supra. 

{b] Where traveler is in position 
to hear signals, although the crossing 
is obstructed, he is under no duty to 
alight from his vehicle and go for- 
ward to a place where an unobstruct- 
ed view can be had. Mitchell v. St. 
Louis, ete:, R.. Co.,;' 122 Mo.) A. 50, 9:7 
SW 552. 

[c]. Where watchman at crossing 
would give signal when his attention 
was attracted by the horn of a truck, 
a driver was under no necessity of 
stopping the truck and alighting to go 
ahead for a view of the tracks. Bal- 
timore, ete., R. Co. v. Shaw, 35 F. (2d) 


410. 
84 See infra § 2064. 
85. Where view or hearing is ob- 


structed see infra § 1889 

@6 Ariz.—Davis v. Boggs, 22 Ariz. 
497, 199 P 116 [cit Cyc]. 

Cal.—Antonian v. Southern Pae. Co., 
Ca Ca A= 1 LO, OE Sunte 

Colo.—Gunby v. Colorado, ete. R. 
Co., (A.) 235 P 566. 

Ind—Central Indiana R. Co. 
Wishard, 186 Ind. 262, 114~NH ‘970: 
Pittsburgh, etc., R. Co. v. Dove, 184 
Ind. 447, 111 NE 609; Greenawaidt v. 
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to use ordinary care in selecting a time and place 
for looking and listening, reasonably calculated to 
-afford full opportunity for seeing and hearing an 
approaching train in time to avoid an accident.*? 


Lake Shore, ete, R. Co., 73 NE 910, 
165 Ind. 219, 74 "NE 1081; Malott v. 
Hawkins, 159 Ind. 127, 68 NE 308 (it 
is not ordinarily possible as matter of 
law to fix the precise number of feet 
from the crossing where a traveler 
must look and listen); Guion v. 
Terre Haute, ete., Tract. Co., 82 Ind. 
A. 458, 143 NE 20; New York, etc., R. 
Co. v. Leopold, 73 Ind. A. 309, 127 NE 


798; Waking v. Cincinnati, etce., R. 
Co., 72 Ind. A. 401, 125 NE 799; Lake 
Erie, etc., R. Co. v. Sanders, 72 Ind. 


A. 283, 125 NE 793; Baker v. Balti- 
_more, etc., R. Co., 61 Ind. A. 454, 112 
NE 27; Virgin v. Lake Erie, etc., R. 
Co., +55. Ind... JA. 216; 101- NE: 500; 
Cleveland, etc., R. Co. v. Nichols, 52 
Ind. A.’ 349,°99 NE 497; aA A ATT. 
ete., R. Co. v. luynch, 43 Ind. A. 17 
87 NE 40. 

Iowa.—Wasson v. Illinois Cent. R. 
Co., 203 Iowa 705, 213 NW 3888; Ban- 
nister v. Illinois Cent. R. Co., 199 lowa 
657, 202 NW 766; Langham v. Chi- 
eago, .ete:; R. Co.,.197 Iowa. 1118, 198 
NW 525; Glanville v. Chicago, ete., 
R. Co., 196 Iowa 456, 193 NW 548; 
McFarland v. Illinois Cent. R. Co., 193 
Iowa 776, 187 NW 947; Wensel v. Chi- 
cago, etc., R. Co., 181 Iowa 680, 170 
NW 409; Platter v. Minneapolis, etc., 
R. Co., 162 Iowa 142, 143 NW 992. 

Mo.—Moyer v. Chicago, ete., R. Co., 
198 SW 839. 

N. Y.—Rodrian v. New York, etc., R. 
Cos, 125 IN. -Y.525, 26 NE 741-° Ticknor. 
v. Pennsylvania R. Co., 208 App. Div. 
461, 203 NYS 629. 

Pa.—Murtagh v. Director Gen. of 
Railroads, 271 Pa. 290, 112 A 436; 
Barthelmas v. Lake Shore, etc., R. Co., 
225 Pa. 597, 74 A 556. 

Tex.—Ft. Worth Belt R. Co. v. Da- 
vis, (Civ. A.) 254 SW 219. 

[a] Safety zone.—Where there is 
a zone of safety within which a trav- 
eler on a highway may by looking or 
listening ascertain the presence of an 
on-coming train, it is his duty to 

make observations within such zone. 
Roberts v. Chicago, etc., R. Co., 67 
Mont. 472, 216 P 332; Bahlert v. Chi- 
cago, etc., R. Co., 175 Wis. 481, 185 
NW 515. 

{b] Timely use of sense of sight 
and hearing must be made, and a fail- 
ure to look and listen within the zone 
where the duty exists without suffi- 
cient cause constitutes more than a 
slight want of ordinary care. Sweeo 
v. Chicago, etc., R. Co., 183 Wis. 234, 
197 NW 805. 

{c] Traveler need not stop in dan- 
ger zone.—Chesapeake, etc., R. Co. v. 
Steele, 84 Fed. 93, 29 CCA 81. 

87. U. S.—Kutchma v. Atchison, 
ete: R. Coy, 23 B. (2d) 183) Atlantic 
City: Ry Co lv. Smith, 22°F. (2d) 658; 
Baltimore, ete., R. Co. v. Goodman, 
10 F. (2d) 58 [certiorari granted 271 
U. S. 658 mem, 46 SCt 632 mem, 70 
L. ed. 1136 mem]; Hickey v. Missouri 
Pac. RR. Corp., 8 Fs (2d) 128:- Noble 
v. Chicago, ete., R. Co., 298 Fed. 381; 
Bradley v. Missouri Pac. R. Co., 288 
Fed. 484; Delaware, etc., Co. v. Boy- 
den, 269 Fed. 881; Dernberger v. Bal- 
timore, ete., R. Co., 234 Fed. 405 [aff 
243 Fed. 21, 155 CCA 551]; Northern 
Pac. R. Co. v. Tripp, 220 Fed. 286, 1: 
CCA 302; Chicago Great Western R. 
Co. v. Smith, 141 Fed. 930, 73 CCA 164; 
Owens v. Pennsylvania R. Co., 41 Fed. 
187. 

Ala.—Saxon v. Central of Georgia 
R. Co., 192 Ala. 434, 68 S 313; Louis- 
ville, etc., R. Co. v. Turner, 192 Ala. 
392, 68 S 277; Georgia Cent. R. Co. v. 
Barnett, 151 Ala. 407, 44 S 392; South- 
ern R.’ Co. v. Hobbs, 151 Ala. 335, 43S 
844; Hines v. Beasley, 17 Ala. A. 636, 
88 S 31. 

Cal.—Alloggi v. Southern Pac. Co., 
37, Cal, A, 72, 173 P 1117; Antonianiv: 
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Southern Pac. Co., 9 Cal. A. 718, 100 
PISCa 

Colo.—Gunby v. Colorado, -ete., R. 
Co; 77 Colo. 225; 2855 P1566. 

Ida.—Testo v. Oregon-Washington 
R., ,ete., Co., 34 Ida. 765, 203 P 1065. 

Ind.—Central Indiana R. Co. v. 
Wishard, 186 Ind. 262, 114 NE 970 
[transf (A.) 108 NE 35]; Pittsburgh, 
ete., R. Co. v. Dove, 184 Ind. 447, 111 
NE 609; Greenawaldt v. Lake Shore, 
etc... Co.,, 72 NEI 9105-165 nid: 21,9) 
74 NE 1081; Malott v. Hawkins, 159 
Ind. 127, 68 NE 308; Guion v. Terre 
Haute, ete., Tract. Co., 82 Ind. A, 458, 
143 NE 20: New York, etc, R. Go. v. 
Leopold, 73 Ind. A. 309, 127 NE 298; 
Waking v. Cincinnati, ete., RA CO; 72 
Ind. A. 401, 125 NE 799; Lake Erie, 
ete, RCO. Vv. Sanders, 72 Ind. A. 283, 
125 NE 792; Pittsburgh, CHU egal Oter 
v. Lynch, 43 ‘Ind. A. 177, 87 NE 40. 

Iowa.—Love v. Ft. Dodge, ete., R. 
Co., 207 Iowa 1278, 224 NW 815; 
Nederhiser v. Chicago, etc., R. Co., 
202 Iowa 285, 208 NW 856; Bannister 
v. Illinois Cent. R. Co., 199 Iowa 657, 
202 NW 766; McFarland v. Illinois 
Cent. R. Co., 193 Iowa 776, 187 NW 
947; Wensel v. Chicago, etc., R. Co., 
185 Iowa 680, 170 NW 409; Nosler v. 
Chicago, etc., R. Co., 73 Iowa 268, 34 
NW 850; Schaefert v. Chicago, etc., 
R. Co., 62 Iowa 624, 17 NW 893. 

La.—Young v. Louisiana Western 
R.Co.,)'163) War 129,965 (S bibs Callery 
v. Morgan’s Louisiana, etc., R., etc., 
Co., 139 La. 763, 72S) 222; -Guillot) v. 
Texas, etc., R. Co., 8 La. A. 143; Bihm 
v. New Orleans, etc., R. Co., 6 La. A. 
655; Andrepont vy. Texas, ete., R. Co., 
5 La. A. 625; Gibbons v. New Orleans 
Terminal Co.,-1 La. A. 371 [aff 159 La. 
347, 105 S 367]. 

Mo.—Monroe v. Chicago, etc., R. Co., 
297 Mo. 633, 249 SW 644; Stillman v. 
St. Louis-San Francisco R. Co., (A.) 
266 SW 1005; Central Coal, ete., Co. 
v. Kansas City Southern R. Co., (A.) 
215 SW 914. 

Mont.—Normandin vy. Payne, 65 
Mont. 5438, 212 P 285; Sprague v. 
Northern Pace. RaiGo. 40 Mont. 481, 
10”, PR 412) 

Nebr.—Tyson v. Missouri. Pac. R. 
Corp., 118 Nebr. 504, 203 NW 560; 
Stanley v. Chicago, etc., R. Co., ‘113 
Nebr. 280, 202 NW 864; Haffke v. Mis- 
souri Pac. R. Corp., 110 Nebr. 125, 193 
NW 257. 

N. J.—LlLindsay v. Pennsylvania R. 
Co., 78 N. J. L. 704, 75 A 912; Gehring 
Ve Atlantic lity uno Go. cbn Need. Dae 
490, 68 A 61, 14 LRANS 312; Conkling 
Mag RS Cosson, Jake 33884354 

N. Y.—Coleman v. New York Cent., 
ete., R. Co., 98 App. Div. 349, 90 NYS 
264; Haight v. New York Cent. R. Co., 
I We a NM 

N. C.—Harrison v. North Carolina 
R. Co., 194 N.C. 656, 140 SE 598. 

Oh.—-Detroit, etc., R. Co. v. Rohrs, 
114 Oh. St. 498, 151 NE 714; Davis v. 
Breckler, 17 Oh. A. 19; Pennsylvania 
Co. v. Gulling, 5 Oh. A. 183, 25 Oh. Cir. 
Ct. N. S: 326: Erie R. Cov ve Dump, 
2 Oh. vA‘ 210; 21Ohy Cire Ct. NaS 300) 
Koester v. Toledo, etc., R. Co., 20 Oh. 
Cir.) Ct..475, 11 Ohi (Cir Dee. “283: 

Or.—Hecker v. Oregon R. Co., 40 Or. 
6, 66 P 270. 

Pa.—Hanigan v. Philadelphia, etce., 
R. Co., 257 Pa. 236, 101 A 640; Born 
v. Philadelphia, etc., R. Co., 198 Pa. 
409, 48 A 268; Lehigh Valley R. Co. 
v. Brandtmaier, 113 Pa. 610, 6 A 238; 
Hill v. Pennsylvania R. Co., 90 Pa. 
Super. 429; Sefton v. Baltimore, etc., 
R. Co., 64 Pa. Super. 218. See Toban-v. 
Lehigh, ete., Coal Co., 24 Pa. Super. 
475 (holding that, where plaintiff 
made a stop and observation at a place 
recognized by travelers on that road 
as a proper one, and then proceeded 
with his team without making anoth- 


¢ 


Although ordinary care does not usually require a 
traveler to look and listen constantly at all points 
in his passage,®* he must continue to exercise his 
senses and be observant until the crossing is accom- 


er stop, the question of negligence is 
for the jury and a verdict and judg- 
ment for plaintiff will be sustained). 
» R. I1—McCanna v. New England R 
Coy 207 Rib. 439, 2319 Aiea 

S. D.—Dean™y. Chicago, etce., R: Co., 
51S. D. 233, 213 NW 6; Buboltz v. Chi- 
cago, etc., Ane Go:; 47 SD: 512, “199 
NW 782. 

Tex.—Galveston, etc., COosieNs 
Freeman, (Civ. A.) 273 swe 979, [Trev 
on other grounds (Commn. A.) 285 
SW 607]. 

Va.—-Southern R. Co. v. Mason, 119 
Va. 256, 89 SE 225; Washington South- 
ern R. Co. v. Lacey, 94 Va. 460, 26 
SE 834. 

Wash.—Miller v. Oregon-Washing- 
ton R., etc., Co., 128 Wash. 292, 222 P 
475; Dee v. Northern Pac. R. Co., 124 
Wash. 580, 215 P it 

Ww. Va.—-Gray Vv. ‘Norfolk, ete., R- 
Co., 99 W. Va. 575, 130 SH 139; Rob- 
ertson v. Monongahela Power, etc., 


Co., 99 W. Va. 356, 128 SE 829. 


“Tt is an inflexible, iron-clad rule of 
law in the state of Pennsylvania, that 
a person prior to crossing a railroad 
track must do three things; he must 
stop, he must look, and he must listen, 
and he must do those three things at 
the last point of safety prior to cross- 
ing.” Hare v. Philadelphia, ‘etc., R. 
Co., 65 Pa. Super. 39. 

[a] Place of observation.—(1) The 
exercise of reasonable care on the 
part of a traveler about to enter up- 
on a railroad crossing does not re- 
quire him to look anid listen at any 
precise distance from the crossing, 
but it does require him to exercise rea- 
sonable care to select a place where 
such act will be reasonably effective 
(New York, ete., R. Co. v. Leopold, 73 
Ind. A. 309, 127 NE 298) (2) and that 
he observe from a point where he can 
see trains approaching from either di- 
rection (Guillot v. Texas, etc., R. Co., 

La. A. 143). (3) And he should 
usually look just before going upon 
the tracks, or so near thereto as to 
enable him to get across before a train 
within the range of vision, going at 
the usual rate of speed of fast trains, 
would reach the crossing. Central of 
Georgia R. Co. v. Barnett, 151 Ala. 407, 
44 S 392; New York, etc., KR. Co. We 
Kistler, 66 Oh. St. 326, 64 NE 130. 
(4) A traveler is bound to look when 
he is in such a situation that he can 
see whether there is a train in sight 
which would prevent his crossing the 
track in safety. Hudson v. Erie R. 
Co.,.'61. App. Dive AS 4- T0 IN VSwabe. 
(5) It is not enough to be careful at 
a point where there is no view of the 
tracks, and careless when a point is 
reached from which a view of the 
tracks can be had while still in the 
safety zone. Tree v. Detroit, etc., 
R. Co., 238 Mich. 658, 214 NW 1388; 
Monroe v. Chicago, ete.,'R. Co., 297 
Mo. 633, 249. SW 644; Mankiewicz v. 
Lehigh Valley R. Co., 31 Pa. Co. 565 
[aff 214 Pa. 386, 63 A 604]. 

[b] Where circumstances require 
a traveler to stop, look, and listen at 
some particular place, ‘his failure to 
do so will be negligence. Burnett 7. 
Chicago, etc., R. Co., 172 Iowa 1704, 
154 NW 919. 

[c] Where there are but two plac- 
es to look and listen for trains, one 
near the crossing and the other fur- 
ther away, each having its advantages 
and disadvantages, it is not negli- 
gence per se for a person to choose 
the remoter point in accordance with 
the habits of the public at that cross- 
ing. Cookson v. Pittsburg, etc., R. 
Co., 179 Pa. 184, 36 A 194. 

88. U. S——U. S. Director Gen. of 
Railroads v. Zanzinger, 269 Fed. 552. 

Iowa.—Friesner Fruit Co. v. Chi- 
cago Great Western R. Co., 199 Iowa 
1148, 201 NW 112; Defrieze v. Dllinois 


ST a a a a re 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


[§ 1888 


birt la ia 


§§ 1888-1889] 


plished,*®~ and it does require that he should look 
just before going upon the track or so near thereto 
as to enable him to go across before a train within 
the range of his view going at the usual rate of speed 
would reach the erossing,®® or in ease he is riding or 
driving at such a distance that he can check his horse 
or vehicle within a safe distance of the erossing.®? 
Likewise ordinary care may require a traveler not 
only to look and listen once, but where the cireum- 
stances at the particular time and crossing reasonably | 
require it, to look and listen again before crossing, 
or even a number of times,®* as where his first look- 
ing and listening is at such a distance that a train 


‘Cent. R. Co., 94 NW 505; Winey v. 
a ee etc., R. Co., 92 Iowa,622, 61 
NW 218. 

Pankey v. Louisiana, ete., R. 
€o., 121 La. 471, 46 S 596, 126 AmSR 
323, 17 LRANS 505. 

Mo.—Kenney v. Hannibal, etc., R. 
St 105 Mo. 370. 15 SW 983, 16 SW 

N. Y.—Kain v. New York, etc., R. 
Co., 3 NYS: $11. 

U. S.—Delaware, etc., Co. v. 


Boyden, 269 Fed. 881 

Ala. — Cunningham Hardware Coly. 
Louisville, ete., R. Co., 209 Ala. 327, 
96 S 358; Southern R. Co. v. Irvin, 
191 Ala. 622, 68 S 139. 

Ark.—Chicago, etc., R. Co. v. Batsel, 
100 Ark. 526, 140 SW 726; St. Louis, 
etc.,. R. Co. v. Johnson, 74 Ark. 372, 
86 SW 282. 

Colo.—Headley v. Denver, R. 
o., 60 Colo..500, 154. P 731. 

Iowa.—-Nederhiser vy. Chicago, etc., 
R. Co., 202 Iowa 285, 208 NW 856. 

La.—Branch v. Missouri Pac. R. 
Co. oie wa. AY 2on> Reid” v. Missouri 
Pac. R. Co.; 3 La, A. 608; Townsend 
v. Missouri Pac. R. Co., 3 La. A. 598. 

Md.—Pennsylvania R. Co. v. Ying- 
ling, 148 Md. 169, 129 A 36, 41 ALR 
398; Gerlach v. Cumberland, etc., 
Electric R. Co., 142 Md. 638, 121 A 577. 

Mo.—Norton v. Davis, (A.) 265 SW 
107; Anderson v. Davis, 215 Mo. A. 
86, 251 SW 86 [rev on other grounds 
314 Mo. 515, 284 SW 439]; Henderson 
v. St. Louis, ete., R. Co., (A.) 248 SW 
987 [aff 284 SW 788]; England v. 
Southwest Missouri R. Co., (A.) 180 
SW 32 (ooking at a point ninety-two 
feet from the track and not there- 
after is negligence under and irrespec- 
tive of L. [1911] p 330 § 12, subd 9, 
prescribing care to be used in the op- 
eration of a motor vehicle); Jackson 
v. Southwest Missouri R. Co., 171 Mo. 
A.°430, 156 SW 1005 [aff 189 SW 381]; 
Landrum vy. St. Louis, etc., R. Co., (A.) 
HI8) NSW 2133), Owens vv." St Lois 
Southwestern R. Co., 188 Mo. A. 450, 
174 SW 116. But see Hart v..Chi- 
cago, etce., R. Co., 264 SW 902 (holding 
that the driver of an automobile who 
stopped about twelve feet from the 
track, looked and listened, and did not 
see a train, was not guilty of negli- 
gence in proceeding across the track, 
and was not required to keep a con- 
stant lookout). 

Oh.—-Cleveland, etc., R. Co. v. Corn- 
awit 14 7Oh. Cir: Ct IN S-1209. 

Or —Olds Vv. Hines, 95 Or. 580,) 187 
P 586, 188 P 716; Cathcart v. Oregon- 
Washington R., ete., Co., 86 Or. 250, 
168 P 308. 

Pa.—Massinger v. Reading R. Co., 
800 Pa. 6, 149 A 652; Miller v. Penn- 
sylvania R. Co., 299 Pa. 63, 149 A 85; 
Frank v. Reading Co., 297 Pa. 233, 146 


etc., 


A 598; Joseph v. Pittsburgh, etc., R. 
Co., 294 Pa. 315, 144 A 139; Tull v. 
Baltimore, ete., EY Go.,, 292: Pa. 4568; 


141 A 263; Mensch v. Director Gen. 
of Railroads, 274 Pa. 356, 118 A 251; 
Flick v. Northampton, etc., R. Co., 274 
Pa. 347, 118 A 250; Luken v. Penn- 
sylvania R. Co., 267 Pa. 33%, 10: Ansa: 
Jester v. Philadelphia, etc., R. Co., 
267 Pa. 10, 109 A 774; Provost v. Di- 
rector Gen. of Railroads, 265 Pa. 589, 
109 A 595; Kipp v. New Jersey Cent. 
Teo, 265 Pa. 20, 108 A 175; Milli- 
g#an v. Philadelphia, ete., R. Co., 261 
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Pa. 344, 104 A 657; Reigner v. Penn- 
Sylvania R. Co,, 258 Pa. 257, 101 “A 
995; Barthelmas v. Lake Shore, etc., 
R. Co., 225 Pa. 597, 74 A 556; Walsh 
v. Pennsylvania R. Co., 222 Pa. 162, 
70 A 1088; Mack v. Atlantic City R. 
Co., 92 Pa. Super. 455; Siegel v. New 
York Cent. R. Co., 67 Pa. Super. 307. 
Va.—Murden v. Virginia R., etc., 
Co., 130 Va. 449, 107 SE 660; Springs 
v. Virginia R., etc., Co., 117 Va. 826, 
86 SE 65; Southern R. Co. v. Jones, 
106 Va. 412, 56 SE 155. 
Wis.—Twist v. Minneapolis, 
R. Co., 178 Wis. 513, 190 NW 449. 
[a] Duty is continuing one to the 
extent of excluding the injection of 
danger into the situation, between the 
time the traveler last stopped, looked, 
and listened and the time he entered 
the zone of danger, created by a mov- 
ing train. Southern R. Co. v. Irvin, 
191 Ala. 622, 68 S 139; Virginia, .etc., 
Dae V: Skinner, 119 Va. 843, 39 SH 
[b] Where one lingers after look- 
ing and listening, and delays crossing 
until a train not in sight or hearing 
when he stopped, looked, and listened 
has, come meantime upon the scene 
and collides with him when he does 
attempt to cross, he is guilty of con- 
tributory negligence. Central of 
Georgia R. Co. v. Barnett, 151 Ala. 407, 
44 § 392; St. Louis, etc., R. Co. v. Dil- 
lard, 78 Ark. 520, 94 SW 617. 
90. Mich.—Baader v. Detroit, etc., 
R. Co., 228 Mich. 104, 199 NW 630. 
Mo.—Paul v. United R. Co., 152 Mo. 
A. 577, 584, 134 SW 3 [cit Cyc]. 
N. Y.—Weber v. New York Cent., 
6tez, He Coy 6ieN. Yo 537 mem: 
Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Penn- 
sylvania Co. v. Gulling, 5 Oh. A. 183, 
2d) Ohe Cir CENiS) 326. 
Pa.—Barton v. . Lehigh Valley 
Transit Co.,/283 Paz: 577, 129 A 585; 
Hanigan v. Philadelphia, etc., R. Co., 
257 Pa. 236, 101 A 640; Bready v. Phil- 


etc., 


adelphia Rapid Transit Co., 68 Pa. 
Super. 298; Clift v. Philadelphia, etc., 
Tract.’Co;, 52) Pa. Super: 502. 


Ss. D.—Miller v. Sioux Falls Tract. 
System, 53 S. D. 649, 222 NW 270, 53 
S. D. 144, 220 NW 451. 

“All conflicts of opinion on this 
subject may be avoided by adopting 
the common-sense rule that the trav- 
eler should look when about to enter 
upon the track.’’ Coleman y. Atlan- 
tic) Coast Line R. ‘Co., 153 N. ©. 322; 
327, 69 SE 251 [quot Pope v. Atlantic 
Coast Line R. Co., 195 N. C. 67, 141 
SE 350]. 

[a] Last opportunity.—The travel- 
er must continue to look and listen 
until the last practical and reasona- 
ble opportunity. Harrington v. Rut- 
land) RICo.2 892 Vt. B125 94 wAr 43a": 
Plautz v. Chicago, etc., R. Co., 180 
Wis. 126, 192 NW 381; White v. Min- 
neapolis, ete., R. Co., 147 Wis. nea Pe alse 
NW 148. 

91. Conn.—Douglas v. New York 
ete., R. Co., 110 Conn. 145, 147 A 289. 

Towa.—Kennan v. U.S. Railway Ad- 
ministration, 197 Iowa 699, 198 NW 
68. 

Mich.—Rhoa‘des v. Chicago, etc., R. 
Co., 58 Mich. 263, 25 NW 182. 

N. Y.—Waddell v. New York Cent., 
etc., zh. Co., 98 App. Div. 348, 90 NYS 
239° [rev on other grounds 184 N. Y. 


e 
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which could not then be seen or heard would have 
time to advance before he reached the trossing so 
as to endanger him;°* the question of negligence in 
failing to look and listen again depending upon the 
circumstances of the particular case and ordinarily 
being a question for the jury,®® although under some 
circumstances it may be negligence as matter of 


[$ 1889] (2) Where View or Hearing Obstructed. 
It is the duty of a traveler approaching a railroad 
crossing where the view is obstructed to stop, look, 
and listen at a time and place where it will be rea- 
sonably effective to do so.°* 


The duty is a con- 


530 mem, 76 NE 1111 mem]. 
Pa.—Coppuck v. Philadelphia, etc., 
Re Co. 01915 Pangea = ae 
[a] Driver is not negligent for not 
looking for approaching trains before 
he discovers crossing, but it is suffi- 


cient if after discovering the crossing - 


he uses ordinary diligence to avoid 
danger. Gulf, etc., R. Co. v. Greenlee, 
70 Tex. eee 8 SW 129. 

92. S'—Baltimore, ete. Ra Corvs 
Wood, 208 Fed. 625, 143 CCA 147; Pyle 
Vv. Clark, 175 Fed. 644 [aff 79 Fed. 744, 

5) CGA 90). 

Ala.—Southern R. Co. v. Randle, 128 
S 894; Louisville, ete., R. Co. v. Tur- 
ner, 192 Ala. 392, 68 S 277; Georgia 
Cent. R. Co. v. Barnett, 151 Ala. 407, 
44 S§ 392. 

Ark.—Griffie v. St. Louis, Re 


etes 
Co., 80 Ark. 186, 96 SW 750. 


Cal.—Green v. Los Angeles, etc., R. 


GCo.,) (69) P2694. 

Ind.—Baltimore, ete, R. Co 
Reynolds, 33 Ind. A. 219, 71 NE 250. 

Md.—Hattcher v. McDermot, 103 
Md. 78, 63 A 214. 

Mich.—Proper v. Lake Shore, etc., 
R. Co., 99 NW 283; Graf v. Chicago, 
etc., R. Co., 94 Mich. 579, 54 NW 388. 

Minn.—Sandberg v. St. rou etc., 
R. Co., 80 Minn. 442, 88 NW 411. 

N. Y.—-McAuliffe v. New York Cent., 
CLC RE CO. cool ADD wDivaelL ones NYS 
200: Manley v. New York Cent., ete., 
tEGe Co., 39 App. Div. 144, 57 NYS 182; 
Smith v. New York Cent. etc. ne, Com 
ee he 400 [aff 137 N. Y. 562, 33 NE 

N. C.—Hinkle v. Richmond, etc., R. 

, 13 SE 884, 26 AmSR 


Co., 109 N. C. 472 
581. 

Pa.—Reigner v. Pennsylvania R. 
Co., 258 Pa. 257, 101 A 995; Harvey v. 
Hrie R. 'Co., 210 Ba. 95, 97, 59. A691. 
1159; Ayres -v. Pittsburgh, ete.; R. 
Coy, 201 Pa. 124, 50 A 958. 

Vt. —Miller v. Central Vermont R. 
Cow 959 Vt695 dLseA B24e 

Wis.—Lenz v. Whitcomb, 96 Wis. 
SLO TL INIW Tani 

Can.—Grand Trunk R. Co. v. Mec- 
Alpine, [1913] A. C. 838, 13 DomLR 
618, 138 HastLR 187. 

[a] Thus he should stop again if 
there is another place nearer the 
tracks, from which he can better dis- 
cern whether there is danger. Nel- 
son v. Pittsburg, ete: R. Co.) b7 Pa. 
Super. 541; Haas v. Northern Cent. 
R. Co., 49 Pa. Super. 106. 

93: ‘St. Louis; ete: Ro Com vo Dil= 
lard, 78 Ark. 520, 94 SW 617; Choctaw, 
etc., R. Co. v. Baskins, 78 Ark. SO os 
93° SW 757; St. Louis; ‘ete., Ry  Covenve 
Johnson, 74 Ark, 372, 86 SW 282. 

94. Ala.—Seaboard Air Line R. Co. 
v. Hudgins, 10 Ala. A. 298, 64 S 666. 

Ark.—St. Louis, ete., R. Co. v. Por- 
tis, 81 Ark. 325, 99 SW 66. 

Cal.—Stephenson vy. Northwestern 
Pac. R. Co., (A.) 278 P 263. 

Mo.—Holtkamp y. Chicago, ete., R. 
Co., 208 Mo, A. 316, 234 SW 1054. 

N. J.—Winter v. New York, etc., R. 
Co., 66 N. J. li. 677, 50 A 339. 


Vv. 


95. See infra § 2052. 
96. See infra § 2052. 
97. U. S.—Rogers v. Chicago, etc., 


R. Co., 39 F. (2d) 601; Delaware, etc., 
R. Co. v. Welshman, "229 Fed. 82, 143 
CCA 358, LRA1916E 816; Philadel- 
phia, etc., R. Co. v. Le Barr, 265 Fed. 
129; Brommer v. Pennsylvania R. Co., 
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tinuing one until the danger is past,®® and is not 
performed by attempting to look only from a point 
‘Hence where one 
approaching a crossing looks and listens or stops, 
looks, and listens at a point where there are obstruc- 
tions to the sight or hearing, if he subsequently reach- 
esa point where an approaching train can be seen 
or heard, it is his duty to look and listen again, and 
his failure to do so is such negligence as will bar 


at which the view is obstructed.®® 


him from recovering for his injury.* 


179 Fed. 577, 103 CCA 135, 29. LRANS 
924 [certiorari ‘den sub nom. Hender- 
son v. Pennsylvania, R. Co., 223 U.S. 
718 mem, 32 SCt 522 mem, 56 L. ed. 628 
mem]. 

Colo.—Gunby v. Colorado, ete., R. 
Co., 77 Colo. 225, 235 P 566. 

La.—Bihm v. New Orleans, ete., R. 
Cosy 6vba. Av655; 

Mich. —West v. Detroit Terminal R. 
Co., 229 Mich. 590, 201 NW 955. 

Mont.—Grant v. Chicago, etc. R. 
Co., 78 Mont. 97, 252 P 382. 

Nebr.—Kepler v. Chicago, etc., R. 
Co., 111 Nebr. 273, 196 NW 161. 

N. J.—Wise v. Delaware, etc. R. 
Co., 81 N. J. L. 397, 80 A 459, AnnCas 
1914D ae 

N. Y.—Cassidy v. Fonda, etc., R. 


thereby. 


But a traveler ! not see or hear 

Iowa.—Hinken v. Iowa Cent. R. Co., 
97 Iowa 603, 66 NW 882. 

Kan.—Atkinson v. Lusk, 103 Kan. 
446,173 P 914; Beech v. Missouri, etc., 
IR; Co., 85 Kan. 90,116 P 2138. 

La._-Adams v. New Orleans, etc., R. 
Co., 9 La. A. 238,°119:S 266; Bihm v. 
New Orleans, etc., AS ALC Tom gi be Rime 

Bd. 

Md.—Siejak v. United R., etc., Co., 
135 Md. 367, 109" A 107. 

Mich.—West v. Detroit Terminal 
R. Co., 229 Mich, 590,.201 NW _ 955; 
Shufelt v. Flint, etc., R. Co., 96 Mich. 
327, 55 NW 10138. 

Miss.—Jobe v. Memphis, etc., R. Co., 
71 Miss. 734, 15 S 129. 

Mo.—Hall v. St. Louis-San Francis- 
co R. Co., 240 SW 175; State v. Bland, 


[§ eo d. Duty of Pedestrian. 
on the highway has the duty of looking and listening” 
before going on a railroad crossing as well as other | 
travelers; and if he fails to do so* or, looking, does. 
an approaching train the approach. 


is not obliged to look where the view is so obseured 
that he could not see a train, or to listen if the con- 
ditions are such that he could not hear one, since 
under stieh circumstances he could gain nothing. 


A pedestrian 


of contributory negligence in failing” 
to listen or to stop on the near track 
again to make sure. Siejak v. United 
R., etc., Co., 135° Md. 367 109 A’ LOT. 
(3) An automobile driver, who 


stopped and looked and listened before ~ 


starting to cross several tracks, when 
his view was obstructed by an engine 
on the first track, which also prevent- 
ed his hearing the signals of another 
train, was negligent in thereafter 
driving across the second track with- 
out looking. Langley v. Hines, 207 
Mo. A. 587, 227 SW 877. (4) Where 
the driver of an automobile stopped 
about fifteen feet from the first rail 
at a crossing where there were five 
tracks, and where he could see but a 
short distance by reason of obstruc- 


Co., 200 App. Div. 241, 193 NYS 275] 237 SW 1018 [quashing sub nom. San- | tions, and, without further attempting 
[aft 2oAoINem ee 99 mem, 138 NE 462] dry v. Hines, (A.) 226 SW 646]; Alex-| to see if a train was coming, started 
mem]. ander v. St. Louis-San Francisco R. | across, and was hit by a train on the 


Oh.—Pennsylvania R. Co. v. Rusy- 
nik, 117, Oh. St. 530, 159 NE 826, 56 
ALR 53 

De onncey Vv. Pénnsylvania R. 
Con 283° Pa: 538, 129 A 575. 

Wis.—Sweeo Vv. Chicago, ete., R. Co., 


Co., 289 Mo. 599, 233 SW 44; Gersman 
v. Atchison, CLG ie Con 229 SW° 167; 
Woodard v. Bush, 282 Mo. 163, 220 Sw 
839; Hook v. Missouri Pac. 7 Co., 162 
Mo. 569, 68 SW 360; Kelsay v. Mis- 
souri Pac. R, Co., 129 Mo. 362, 30.SW 


fifth track, he was guilty of contribu- 
tory negligence. Craig vy. Pennsyl- 
vania R. Co., 243 Pa. 455, 90 A 135. 
(5) A motorist attempting to cross 
tracks on a clear night, who stops 
one hundred and twenty five feet from 


183 Wis. 234, 197 NW 805. 339; Turner v. Hannibal, etc., R. Co., | the crossing, where it is impossible to 
[a] Where crossing is partly ob-| 74 Mo. 602; Reid y. Schaff, (A.) 210|see the tracks, and, after seeing a 
structed, the duty upon the traveler | SW 85. watchman wave a white lantern which 


is all the more imperative to avail 
himself of every possible unobscured 
opportunity to look and listen. Sweeo 
v. Chicago, etc. R. Co., 183 Wis. 
234, 197 NW 805. 

98. State v. Washington, etc., R. 
Co., 145 Md. 285, 125 A 538; Hart v. 
Chicago, ete., R. Co., (Mo. A.) 265 SW 


N. Y.—Tucker v. New York Cent., 
etc., R..Co., 124 N. Y. 308, 26 NE 916, 
21 AmSR 670; Salter v. Utica, etc., 
Bin. GOs ow N ae emeion 

Pa.—Hazlett v. Director Gen. of 
Railroads, 274 Pa. 433, 118 A 367; 
Keller v. Director Gen. of Railroads, 
269 Pa. 69. 112 A 49; Luken v. Penn- 


he mistakes for a signal to go ahead. 
proceeds at the rate of twenty miles 
an hour without stopping at a place 
where he could see, and is struck al-. 
most immediately after seeing an ap- 
proaching train, is guilty of contribu- 
tory negligence. Thompson y. Phila-: 
barra etc., R. Co., 263 Pa. 569, 107 


116; Christy v. Pennsylvania R. Co., | Sylvania R. Co., 267 Pa. 337, 110 A 
283 Pa. 538, 129 A 575; Neuman y.| 151; Kipp v. New Jersey Cent. R. Co., {[b] Obstruction extending to right 
Reading Co., 283 Pa. 416, 129 A 450;| 265 Pa. 20. 108 A 175; Dehoff v.| of way.—Where an approaching train 
Kipp v. New Jersey Cent., etc. Co.,| Northern Cent. R. Co., 229 Pa. 192, | could not have been seen by occupants. 
265 Pa. 20, 108 A 175; Todd v. Cin-| 78 A.104; Mankewicz v. Lehieh Val-| of a buggy before they reached the 
cinnati, etc., R. Co., 135 Tenn, 92, 185 ley R. Co., 214 Pa. 386, 63 A‘ 604 [aff | railroad right of way because of ob=- 
SW 62. 31 Pa. Co. 565]; Plummer. v. New| structions, and the injured driver was 
[a] Thus, where plaintiff, in an| York Cent. etc, R. Co., 168 Pa. 62,| thoroughly familiar with the sur- 
automobile, drove one hundred and| 31 A 887: Derk v. Northern Cent. R. | roundings, the failure to look for an 
sixty four feet, with no attempt to Co., 164 Pa. 243, 30 A 231: Urias y. | approaching train after the right of 


look, when he knew there were at 
least two obstructions between the 
point at which he had looked and the 
crossing, he was negligent. Lyter v 
Hines, 205 Mo. A. 429, 224 SW 841. 


Pennsylvania Ise, 
A 566. 


129 Va. 56, 105 SH 585; U. S. Spruce 
Lumber Co. v. Shumate, 118 Va. 471, 


Co., 152) Pa. \826,, 25 


way was reached is negligence, Snak- 
enberg v. Minneapolis, ete., R. Co., 194 
Iowa 215, 188 NW 935. 

2. Allen v. Berton: etc., R. Co., 197 
Mass. 298, 883 NE 863. 


99. Lamely v. Baltimore, etc. R.| 87 SF 728; Southern R. Co. v. Jones, 3. U. S.—New York, etc., R. 
Co., 298 Fed. 916; Henderson vy. St. | 106 Va. 412. 56 SE 155." v. Thierer, 209 Fed. 316° 126 CCA see 


Louis-San Francisco R. Co., (Mo.) 284 
SW 788 [aff (A.) 248 SW 987]; Carr v. 
Pennsylvania R. Co., 225 N. Y. 44, 
121. Ny E. 4738; Craig. v. Pennsylvania 
BRir©o;; 243 Pa. 45 5; 20 pAv Lb. 

[a] Where observation is made at 
place as good as another, whether the 
traveler is negligent in entering upon 
the crossing depends entirely upon the 
circumstances. Barthelmas v. Lake 
Shore, etc., R. Co., 225 Pa. 597, 74 A 
556. 

1. U.S.—Dernberger v. Baltimore, 
ete, R: Co.) 243 Fed. 21, 155°-CCA-551 
[aff 234 Fed. 405]; Fluckey v. South- 
ern R. Co., 242 Fed. 468, 155 CCA 244, 
See St. Louis, ete., R. Co. v. Barker, 
77. Wed. 810, .23 CCA 475° [aff 172) .U. 
S. 643 mem, 19 SCt 879 mem, 43 L. ed. 
1181 mem] (holding that such a fail- 
ure is not conclusive evidence of con- 
tributory negligence but that the 
question is for the jury). 

Ala.—Central of Georgia R. Co. v. 
Faust, 17 Ala. A. 96, 82 S 36 [certio- 
rari den 203 Ala. 248, 82 S 345]. 

Colo.—Nucci v. Colorado, etce., R. 
Co., 63 Colo. 582, 169 PB 273: 

Ill.—Atchison, etc., R. Co. v. Booth, 
53 Ill. A. 303. 


W. Va.—Krodel v. Baltimore, etc., 
R. .Co., 99. W.., Vai. 374,, 128) SH 824. 

Wis. “Plautz v. Chicago, 
Co., 180! “Wis. + 2264) 1192) eNiW) — S81 
Schneider v. Chicago, ete., R. Co., 99 
Wis. 378, 75 NW 169. 

[a] Zllustrations.—(1) The driver 
of an automobile was chargeable with 
contributory negligence where, as he 
approached, his view was obstructed 
until he reached a point within thirty 
or forty feet from the track, from 
which point he could have seen along 
the track for at least five hundred 
feet, but he drove upon the crossing 
without stopping to look or listen. 
Brommer v. Pennsylvania R. Co., 179 
Mad, 577, 103'CCA 185, 29 LRANS 924 
[certiorari den sub nom. Henderson vy. 
Pennsylvania R. Co., 223 U.S. 718, 32 
SCt 522, 56 L. ed. 628]. (2) Where 
the driver of & heavily loadgd auto- 
truck, approaching a known danger- 
ous crossing over electric railroad 
tracks, stopped and looked before 
reaching the crossing, and could see 
that the near track used for cars run- 
ning north was clear, but could only 
see a few feet along the far track used 
for cars running south, he was guilty 


ete., R. 


[certiorari den 228 U. S. 621 mem, 35 
SCt 603.mem, 59 L. ed. 1493 mem]; 
Horan v. Boston, ete., R. Co., 183 Fed. 
559, 106 CCA 535 [reh den 184 Fea. 
453, 106 CCA 105]; Illinois Cent. R. 
Coy v. O’Neil, 177 Fed. 328, 100 CCA 
658 [certiorari den 217 U. S. 604, 30 
SCt 694, 54 L. ed. 899]. 

Ala.—Southern R. Co. v. Cates, 211 
Ala. 282, 100 S 356. 

Ark.—St. Louis, ete., R. Co. v. Cole- 
man, 97 Ark. 438, 135 SW 338; Arkan- 
sas Cent, R. Co. vy. Fain, 85 Ark.’ 532, 
109 SW 514, 

Cal.—Green v. Southern Pac. Co., 
53 Cal. A. 194. 199 P 1059. 

D. _C.—Baltimore, ete, R. -Co.'v. 
Fidelity Storage Co., 55 App. O22, Ke 
(2d) 310. 

Ida.—Fleenor v. Oregon Short Line 
R.’ Co. 16 Ida. 781, 102 P' 897: 

Ill.—-Vastardes v. Chicago, etc., R. 
Co.,.210 Tl]. A. 5465 Hyndman v. Chi- 
cago Junction R. Co., 162 Ill. A, 203. 

Ind.—Lake Shore, etce., LOO We 
Brown, 41 Ind. A. 435, 84 NE 25. 

Ky.—-Holder v. Illinois Cent. R. Co., 
217 Ky. 759, 290 SW 698. 

Mass.—Stewart v. New York, ete., 
R. Co., 170 Mass. 480, 49 NE 650. 
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of which must have been known to one using ordi- 
nary care,* he is guilty of contributory negligence,® 
especially where there is an opportunity to see or 
hear the approaching train before going on the 
track,® or where he is familiar with the crossing,’ 
although a failure to look and listen will not in all 


eases constitute such negligence.® 


Duty to stop. A pedestrian, however, is not usual- 
ly bound to stop as well as to look and listen before 
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circumstances it might be,!° and in some jurisdictions 
it is held to be,1+ negligence as matter of law to fail 


[§ 1891] e. Occupant of Vehicle Driven by An- 
As a general rule the negligence of a driver 
of a vehicle approaching a railroad crossing, in fail- 


ing to look and listen for approaching trains, can- 


going on a railroad crossing,® although under some 


Mich.—Beagle v. Pere Marquette R. 
'Co., 184 Mich. 17, 150 NW _ 345; 
Schwartz v. Mineral Range R. Co., 
cage ake 40, 116 NW 540, 17 LRANS 


Mo,—Wolf v. Wabash R. Co., 212 
Mo. A. 27, 251 SW 441; Farris v. St. 
Louis, ete., i Spo ee 167 Mo. A. 392, 
151 SW 979; Keele v. Atchison, ete., 
PC Os Th. Mo. A. 364, 131 SW 730. 

Mont.—Meehan vy. Great Northern 
Rte Co., 43| Mont., 72, 114° P" 781. 

Nebr.—Wallenberg v. Missouri Pac. 
R. Co., 86 Nebr. 642, 126 NW 289, 37 
LRANS 135. 

N. vJ.—Aquino vy. Morris Paced 
react. Co., 93: N. J. di. 233) 106, A 802 
107 A 427; James v. Delaware, etc., 
R. Co., 92 N. J. Ie 149, 104 
Passman v. West Jersey, etc., R. 5 
68 N. J. L. 719, 54 A 809, 96 AmMSR 
573, 61 LRA 609; Cantrell v. Erie R. 
Coe of IN: J. Jo, 27,7,.438 A Set: 

N. Y.—Castle v. Director-Gen. of 
Railroads, 232 N. Y. 430, 134 NE 334. 

Pa.—Miller v. West Jersey, etc., R. 
Co., 257 Pa. 517, 101 A 766; Hamilton 
v. New Jersey Cent. R. Co., 227 Pa. 
137, 75 A 1058. 

Va.—Murden v. Virginia R., etc., 
Co., 130 Va. 449, 107 SE 660; Wil- 
mouth v. Southern R. Co., 125 Va. 511, 
99 SE 665; Seaboard Air Line R. Co. 
Vv. Abernathy, 121 Va. 173,92 SE 913. 

Wash.—Bracha v. Spokane, etc., R. 
Co.. 128 Wash. 324, 222 P 477. 

WwW. Va. —Berkeley v. Chesapeake, 
ete... RK; Co., 43 W.Va. 11,.26 SE 349. 

Wis.—Guhl v. Whitcomb, 109 Wis. 
69, 85 NW 142, 83 AmSR 889. 

[a] Danger zone being narrow and 
avoidable with so little effort, the 
duty to look and listen at a crossing ts 
poe y applicable to pedestrians. 

BEEIS! Vout. svouis, ete: R..Co., 167 
Mo. A. 392, 151 SW 979. 

[b] Before going on track.—The 
rule requires that the looking and 
listening must be before the traveler 
goes upon the track. If looking and 
listening after one.is on the track 
would satisfy the rvle, it might as 
well not exist. New York, etc., R. Co. 
v. Thierer, 209 Fed. 316, 126 CCA 242 
[certiorari den 228 U. S. 621 mem, 35 
Sct 603 mem, 59 L. ed. 1493 mem]. 

[ec] Doubt as to safety. Where a 
pedestrian after looking and listening 
is impressed or should be impressed 
by what he sees or hears with a doubt 
whether it is safe to go forward, he 
will be chargeable with contributory 
negligence if he at once proceeds 
without using reasonable precautions 
to determine whether his doubt is well 
founded. eure. v. New Jersey Cent. 
RwCo.,.64 NJ. 576, 46 A 775. 

[d} eatiee in front of train.— 
(1) Where a pedestrian, when fifteen 
feet from a railroad crossing, looked 
for trains, and either saw a train and 
kept on his way, or did not see it 
because he was negligent, looked 
again, and saw a train approaching 
when he was about to step on the 
track, and thought that he could cross 
ahead of the train, and when he found 
that he could not cross tried to retrace 
his steps, and was struck by the train, 
he was guilty of contributory negli- 
gence. Wahler v. Long Island R. Co., 
iw Avp.. Div. 277 Lai NYS 756.) °(2) 
One stopping in perfunctory manner, 
without looking or listening suffi- 
ciently, and crossing in front of a 
train, is negligent. Concordia Baking 
Co: v. Louisiana, eétc., R. Co., *t "La. 
A. 301, 

[e] Returning train.—Where a 


pedestrian, passing a train on a spur 
track, knew, if paying attention to 
his surroundings, that the train would 
go back in the direction from which it 
came, he was not relieved of the duty 
of looking and listening for trains 
when attempting to cross the track at 
a crossing. Boyd v.-Southern R. Co., 
Meas 11, 78 SE 548, AnnCas1914D 
i. 

[f{] Train running at excessive 
speed at a crossing does not relieve 
a pedestrian about to use the crossing 
of the duty to look and listen for the 
approach of trains. Fleenor v. Ore- 
gon Short Line R. Co., 16 Ida. 781, 102 
P 897; Burnett v. Atchison, etc., R. 
Go.;, 172, Mo. Ax 54,154 SW £135; 
Gumm v. Kansas City Belt R. Co., 141 
Mo. A. 306, 125 SW 796. 

[g] Misleading light.—A pedes- 
trian, who on approaching a crossing 
watched a moving lantern at one side 
and was struck by a switching train 
without a light on the front car, has 
been held not guilty of contributory 
negligence. McWhirt v. Chicago, etce., 
R. Co., (Mo.) 187 SW 8380 [aff 243 U 
S. 422, 37 SCt 392, 61 L. ed. 826]. 

Duty to look in both directions see 
supra § 1882. 

Duty to look at time and place 


where sense of si¢rht effective see 


supra § 1888 note 87. 

4 U. S.—Illinois Cent. R. Co. v. 
O’Neill, 177 Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604, 30 SCt 
694. 54 L. ed. 899]. 

Mo.—Farris v. St. Louis, ete., R. Co., 
167 Mo. A. 392, 151 SW 979. 

N. Y.—Drago v. New York Cent., 


etc., R. Co.,-139 App. Div. 828, 124 
NYS 374. 
Tex.—Fries v. Galveston, etce., R. 


Co., (Civ. A.) 266 SW 547. 

Va.—Director Gen. of Railroads v. 
ene 133 Va. 366, 109 SE 482, 114 SE 

See Pennsylvania R. Co. v. Pfuelb, 
60 N. J. L. 278, 87 A 1100 (holding 
that, when if a pedestrian had looked 
and listened he could not have failed 
to see the coming train, the fact that 
he walked on the track in front of a 
train is conclusive evidence that he 
did not look, so that he is chargeable 
with contributory negligence and a 
eee, should be directed for defend- 
ant)icc?? 

5. Where railroad. company also 
negligent see supra § 1879 notes 
83-91. 

6. U. S.—Chicago, ete, R. Co. v. 
Munger, 168 Fed. 690, 94 CCA 176. 

Ark.—St. Louis, ete., R. Co. v. Cole- 
man, 97 Ark. 438, 135 SW 338; Griffe 
v. St. Louis, etc., R. Co., 80 Ark. 186, 
96 SW 750. 

Cal.—Smith v. Pacific Electric R. 
Co., 66 Cal. A. 485, 226 P 626. 

Del.—Evans v. Philadelphia, etc., 
R. Co., 24 Del. 562, 77 A 831 [aff 25 
Del. 370. 80 A 625]. 

Mo.—Burnett v. Atchison, ete., R. 
Co., . 172% Mo. As 51,- 154.5 W_«11365 ; 
Gumm v. Kansas City Belt R. Co., 141 
Mo. A. 306.125 SW 796. 

N. Y.—Fisher v. Central Vermont R. 
Co., 109 App. Div. 449, 95 NYS 693; 
Stack v. New York Cent., etc., R. Co., 
96 App. Div. 575, 89 NYS 112; Bates 
v. New York Cent., ete., R. Co., 84 
Hun 287, 32 NYS 337. 

Pa.—Manely v. Pennsylvania R. 
Co., 279 Pa. 463, 124 A 159; Sakall 
v. Baltimore, etc., R. Co. 272 Pa. 89, 
116 A 60; Szmigel v. Director Gen. 
of Railroads. 76 Pa. Super. 220. 

[a] Backing engine.—Where de- 


not be imputed to an occupant of the vehicle who is 
without personal fault,'® unless such driver is the 


ceased, in broad daylight, had an un- 
obstructed view of tracks at a cross- 
ing in the direction from which a 
backing engine, going at the rate of 
twelve miles per hour, came, for a dis- 
tance of not less than six hundred 
feet, she was guilty of contributory 
negligence. Manely v. Pennsylvania 
R. Co., 279 Pa. 468, 124 A 159. 

{b] Presumption of lack of care.— 
Where a traveler stepped on the rail- 
road track at a grade crossing, and 
was instantly struck by a train which 
he could have seen if he had looked 
just before going on the track, there 
is a legal presumption that he did not 
stop, look, and listen. Hamilton v. 
New Jersey Cent. R. Co., 227 Pa. 137, 
75 A 1058. 

[c] Train on second track.— 
Where a pedestrian, after crossing the 
first track at a crossing, entered on 
the second track and was struck by a 
train visible for six hundred feet at 
a point five feet from the first track, 
he was guilty of contributory negli- 
gence as matter of law. Sakall v. 
Baltimore, etc., R. Co., 272 Pa. 89, 116 
A 60. 

7. U. S.—Horan v. Boston, etc., R. 
Co., 183 Fed. 559, 106 CCA‘535 [reh 
den 184 Fed. 453, 106 CCA 105]. 

Del.—Evans v. Philadelphia, ete., 
Ri: Cor 24 Del. 562,77 Avss3k) Patt 25 
Del. 370, 80 A 625]. 


Tll.—Hvyndman v. Chicago, ete, R. 
Co., 162 Tll. Av 203, 
Ind.—Lake Shore, etc., R. Co. v. 


Brown, 41 Ind. A. 435, 84 NE, 25. 

Mich.—Beagle v. Pere Marquette R. 
Co., 184 Mich. 17, 150 NW 345. 

Mo.—Wolf v. Wabash R. Co., 212 
Mo. A. 27, 251 SW. 441; Burnett v. 
Atchison, ete., R. Co., 172 Mo. A. 51, 
154 SW 1135. 

Wash.—Bracha v. eter he ete: eR 
ors 128 Wash. 324, 222 P 477. 

8. Nilson v. Chicago, eEGs ay ya ORB 
84 Nebr. 595, 121 NW 112 

[a] Duty is not aisointe. irrespec- 
tive of reasonable excuse. Nilson v. 
Chicago, etc., Co., 84 Nebr. 595, 
121 NW 1128. 

9. Arkansas, etc., R. Co. v. Graves, 
96 Ark. 638, 182 SW 992; Zimmerman 
v. Hannibal, etc., R. Co., 71 Mo. 476. 

10. See supra § 1883. 

11. See supra § 1883. 

12. Imputed negligence generally 
as between: 

Coemployees see Negligence § 584. 
Husband and wife see Negligence § 


Occupants of vehicles and driver or 
operator see Negligence §§ 586-594. 
Parent and child see Negligence § 592. 
Persons engaged in joint enterprise 

see Negligence § 574. 

13. U. S.—Little v. Hackett, 116 U. 
S. 366, 6 SCt 391, 29 L. ed. 652; Morris 
v. Chicago, etc., R. Co., 26 Fed. 22. 

Cal.—Smellie v. Southern Pac. Co., 
276 P 338; Lucchese v. Spingola, (A.) 
289 P 189; Carpenter v. Atchison, etc., 
R.Cos.51 iCal AN 60, 195) Pers 

Conn.—Peck v. New York, etc., R. 
Go: D0, Conn. s no. 

Ga IgE Ofer 
Markens, 88 Ga. 60, 13 SE ‘S55. 14 LRA 
281; Brunswick, ete., R. Co. v. Hoov- 
er. 74 Ga. 426. 

Tll.— Greenstreet y. Atchison, etc., 
R. Co., 2384 Ill. A. 339; Pence v. Hines, 
221 Tll. A. 584; Storm v. Cleveland, 
etc., R. Co., 156 Ill. A. 88. 

Ind.—Indianapolis, ete., Tract. Co. 
v. Roach, 192 -Ind. 384, 135 NE 334; 
Miller vy. Louisville ete., Ravee:, 128 
Ind. 97, 27 NE 339, 25 AmSR 416; 
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servant or agent of the occupant,!* unless they are 
engaged in a joint enterprise whereby responsibility 
for each other’s acts exists,1> or unless the occupant 
is under the driver’s care or control?® or has the 
right to direct and control the driver’s actions,*’ or 
where the driver is of obvious or known imprudence 
This rule that negligence of 


or incompetency.!§® 


Terre Haute, etc., R. Co. v. McMurray, 
98 Ind. 358, 59 AmR 752; Ohio Elec- 
tric Co. v. Evans, 77 Ind. A. 669, 134 
NE 519; Lake Shore, ete, R. Co. v. 
Boyts, (A.) 43 NE 667, 16 Ind. A. 640, 
45 NE 812. 

Kan.—Atchison, ete., R. Co. v. Ju- 
dah, 65 Kan. 474, 70 P 346. 

Ky. —Nashville, ete., R. Co. v. By- 
ars, 233 Ky. 309, 25 SW (2d) 733; Mil. 
ner v. Evansville R PI OoMES 8 Ky. 14, 
221 SW 207. i 

La.—Franklin v. Louisiana, etc., R. 
Co.,, 10°lar A. 526,120 S 679; 

Me.—Ham vy. Maine Cent. R. Co., 121 
Me. 171, 116 A 261. 

Minn.—Praught v. Great Northern 
R. Co., 144 Minn. 309, 175 NW 998. 

Mo.—Peppers v. St. Louis-San 
Francisco R. Co., 316 Mo. 1104, 295 
SW 757; Boland v. St. Louis-San 
Francisco R. Co., 284 SW 141; Dincler 
v. Chicago, ete., R. Co., (A.) 265 SW 
113; Lawrence v. St. Louis, etc., R. 
Co., (A.) 258 SW 54. 

Mont.—Grant v. were ete., RR: 
Co., 78 Mont. 97, 252 P 382. 

N. Y.—Robinson v. New York Cent., 
Ste wih. Cor 766. INF Yo dd, c23' cAmR 1 
[aff 65 Barb. 146}. Contra Brown v. 
INeéws> York, Cents: Ri. Co., 32 IN Ye 597, 
8 AmD 353 [aff 31 Barb. 385] (dic- 
tum). 

Oh.—Hocking Valley R. Co. v. Wy- 
kle, 122 Oh. St. 391, 171 NE 860: 

Pa.—Rhodes v. Pennsylvania R. 
Co., 298 Pa. 101, 147 A 854 (negligence 
of automobile driver not imputable 
to his wife); Martin v. Pennsylvania 
R. Co., 265 Pa. 282, 108 A 631; Jones 
v. Lehigh, ete., R. Co., 202 Pa. Si, 51. 
A 590; Bracken v. Pennsylvania R. 
Co., 32 Pa. Super. 22. 

Tenn.—Louisville, ete. R. Co. 
Anderson, 159 Tenn. 55, 15 SW (2a) 
753; Stem v. Nashville Interurban R. 
Co., 142 Tenn. 494, 221 SW 192. 

Tex.—Galveston, ete., R. Co. v. Ku- 
tac, 76 Tex. 473, 13 SW 327; Texas 
Mexican R. Co. v. Hoy, (Commn. A.) 
24 SW (2d) 18; Chicago, etc., R. Co. 
v. Wentzel, (Civ. A.) 214 SW 7106. 

Utah.—Atwood v. Utah Light, etcs 
Co:, 44 Utah 366, 373, 140 BR 137 [cit 
Cyc.) 

Va.—Director Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118’ Wash. 121, 203 P 10. 

W. Va.—Pierce v. Baltimore, etc., 


ne Cos, 99 We Va. sid, 128 SH 832; 
Jameson v. Norfolk, ete., R. Co., 97 
Wie ova. Li9,) 124" Shy 491. * Young: ‘ve 


White Sulphur, etce., R. Co., 96 W. Va. 
534, 123 SE 43 

N. S coMiseahaver v. Halifax, etc., 
R. Co., 42 N. 426. 

Ont.—London vy. Grand Trunk R. 
Co., 32 Ont. L. 642, 20 DomLR 846, 18 
CanRCas 174; Boggs v. Great West- 
SENet Con aon WU. ©. Cy Pbtes RAStFick 
v. Great Western R. Co., 27 U. C. Q. B. 
396; Nicholls v. Great Western R. 
Conn Un CLQN Bs 382, 

Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90. 

But see Payne v. Chicago, etc., R. 
Co., 39 Iowa 523. 

[a] Husband and wife.—(1) The 
negligence of a husband in driving a 
team at a railroad crossing without 
looking and listening it is generally 
held cannot be imputed to his wife, 
who is with him in the vehicle at the 
time she is injured. Peck v. New 
York, ete., R. Co., 50 Conn. 379; Lake 
Shore, ete, R. Co. v. McIntosh, 140 
Ind. 261, 38 NE 476; Chicago, etc., R. 
Co. v. Spilker, 134 Ind. 380, 33 NE 280, 
34 NE 218; Louisville, etc., R. Co. v. 
Creek, 130 Ind. 139, 29 NE 481, 14 
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LRA 733; Finley v. Chicago, etc., R. 
Co... 71 Minn. 471, 14 NW 174 (where 
the husband is not the wife’s agent or 
servant); Galveston, ete., R. Co. v. 
Kutac, 76 Tex. 473, 13 SW 327. (2) 
But there is authority to the con- 
trary. Morris v. Chicago, etc., R. Co., 


26 Fed. 22; Gulf, etc., R. Co. Vv. Green- 
lee, 62 Tex. 344; Bisenhauer v. Hali- 
fax, etc., R. Co., 42 N. S. 426 


Occupants of "motor vehicles: 
Contributory negligence of generally 

see Motor Vehicles §§ 947-953. 
Imputed negligence of driver see Mo- 

tor Vehicles §§ 954-963. 

14. U. S.—Little v. Hackett, 116 U. 
S.'366,..6' St 291. 29 hed: 653. 

Ky.-—Cahill v. Cincinnati, etc., R. 
rk 92° Ky. 345,918 Siw. «2,13 KyL 


Nebr.—Omaha, etc., R. Co. v. Tal- 
bot, 48 Nebr. 627, 67 NW 599. 

N. J.—Lange v. New York, etc., R. 
Co;, 89 N: J. ae 604, 99) A: 346. 

Tex.—Galveston, ete., R. Co. v. Ku- 
tac, 72 Tex. 643, 11 SW 127. 

U 


tah.—Derrick v. Salt Lake,’ ete., 


-R. Co., 168 P 335, 337 [eit Cyc]. 


15. U.S.—Philadelphia, etc., R. Co. 
v. Le Barr, 265 Fed. 129. 

Ga.—Roach v. Western, etc., R. Co., 
93 Ga. 785, 21 SE 67. 

Ky.—Cahill v. Cincinnati, ete., R. 
Co., 92 Ky. 345, 18 SW 2, 13 Kyl 714. 

Mo.—Nichols v. Chicago, ete, R. 
Co., (A.) 250 SW 627. 

Pa.—Hoffman vy. Pittsburgh, etc., R. 
Co., 278 Pa. 246, 122 A 274; Wade v. 
Western Maryland R. Co., 220 Pa. 578, 
69 A 1112; Klennan vy. Pennsylvania 
R.. Co; 66° Pa. Super? 295: 

Tex.—Galveston, ete., R. Co. v. Ku- 
tac, 72 Tex. 643, 11 SW 127; Johnson 
Vv. Guile, ete: wR, (Co. 20 Rex, ‘Civ sh: 
139, 21 SW 274. 

Va.—Director Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351, 

Ont.—Dixon v. Grand Trunk R. Co., 
4% Ont: Li 115; 51 DomLR 576: 

[a] Coemployees riding in vehicle 
driven by one of them, and engaged 
in business of their employer, are 
each guilty of contributory negligence 
if they fail to observe the rule re- 
quiring one approaching a crossing 
to stop, look, and listen, and the one 
riding cannot shield himself behind 
the driver’s negligence. 
Pht abe Ry Cos, 


[b] “Joint enterprise” which will 
render the contributory negligence of 
a driver imputable to a person rid- 
ing with him must invest such person 
with some voice in the control and 
direction of the vehicle. The rule ‘is 
founded upon that of principal and 
agent. Director Gen. of Railroads v. 
Pence, 135 Va. 329, 116 SE 351. 

16. Chicago, etc., R. Co. v. Divine, 
39 F. (2d) 5387 [certiorari den 281 U. 
S. 765 mem, 50 SCt 464 mem, 74 L. ed. 
Morris v. Chicago, etc., 
i Toledo, ete., R. Co. 
G5 Miller, 760 Til, 278; Slater v. Bur- 
ling-ton, ete., R. Co, TL Towa 209; 32 
NW:264; Johnson v. Gulf, etc., R. Co., 
2 Tex. Civ. A. 139,°21 SW 274. 

Imputed negligence as between par- 
ent and child riding in same vehicle 
see Negligence § 577. 

17. Ga.—Roach v. Western, 
R. Co., 93 Ga. 785, 21 SE 67. 

Iowa.—Larkin v. Burlington, 
R. Co., 85 Iowa 492, 52 NW 480. 

N. Y.—Callahan v. Sharp, 27 
85 [aff 95 N.Y. 6727. 

N. C.—Bradley v. Ohio, River, ete 
R.. Cor, L260 N.  Cavio.bs oO On Se Dod, 

Porto Rico.—Morales v. Central 
Vannina, 32 Porto Rico 188. 


Klennan v. 
66 Pa. Super. 


etc., 


etc., 


[§ 1891 
the driver is not imputable to an occupant only ap- 
plies to cases in which the relation of master and 
servant or principal and agent does not exist be- 
tween the parties,'® or where the occupant has no 


right to direct or control the driver’s actions,?° as 
where the occupant is a passenger for hire? or is 


> 


18. Johnson v. Southern Pac. Co., 
(Cal. A.) 288° P81; Krause v. Rarity, 
(Cal. A.) 283 P 886; Roach v. West- 
ern, etc., R. Co., 938 Ga. 785, 27 SE 67; 
Kirmse vy. Chicago, etc., R. Co., 73 Ind. 
A. 537, 127 NE 837; Louisville, etc., 
R. Co. v. Anderson, 159 Tenn. 55, 15 
SW (2d) 753. 

{a] Driver blind in one eye.—In 
an action for damages for the death 
of a guest in a railroad crossing col- 
lision, the fact that the driver was 
blind in one eye was held merely a 
fact to be considered by the jury with 
all other facts and circumstances in 
determining whether deceased was 
guilty of contributory negljigence. 
Krause v. Rarity, (Cal. A.) 285 P 879. 

[b] Intoxication of driver of au- 
tomobile (1) known to guest may 
constitute contributory negligence 
upon the part of such guest. John- 
son v. Southern Pac. Co., (Cal. A.) 
288 P 81. (2) Where the driver and 
occupants of an automobile colliding 
with a train had been drinking intox- 
icating liquors, a member of the par- 
ty, who knew of the intoxicated con- 
dition of the driver in time before the 
crossing was reached to have left the 
automobile and avoided injury, was 
guilty of contributory negligence. 
Kirmse v. Chicago, etc., R. Co., 73 Ind. 
A, 587,.127 NE 837: 

19. Metropolitan St. R. Co. v. Pow- 
ell, 89 Ga. 601, 16 SE 118; Bricknell 
we New York Cent., etc., R. Co., 120 

290, 24 NE 449, 17 AmSR 648. 

Nay Person operating public con- 
veyance for the owner is his sery- 
ant; and neither the owner nor the 
driver is the servant of the passen- 
ger, and his asserted identity with 
them is contradicted by the daily ex- 
perience of the world. Little v. Hack- 


coe 116 U.S. 366, 6 SCt 391, 29 L. ed. 
£0. U. S.—Little v. Hackett, su- 


pra; Union Pac. R. Co. v. Lapsley, 51 
Fed. 174, 2 CCA 149, 16 LRA 800 [aff 
50 Fed. 1721]. 

Ala.—Birmingham,Southern R. Co. 
v. Harrison, 203 Ala. 284, 82 S 534; 
Central of Georgia R. Co. v. Jones, 195 
Ala. 378, 70 S~-729. 

Cal.—Switzler v. 
Co.,¢A.) 285 B.918. 

Ga.—Roach v. Western, etc., R. Co., 
93 Ga. 785, 21 SE 67; Metropolitan St. 
R. Co. v. Powell, 89 Ga. 601, 16 SE 118. 

Tl. Spook v. Pryor, 294 Ill. 538, 128 
NE 58 

Me. Peake v. Boston, etc., R. Co., 80 
Me. 430, 15 A 36. 

Ma. —Baltimore, etc. Eee OF 
ee 79 Md. 235, 29 A 518, 47 ‘AmSR 


aRilas: —Alabama, etc., R. Co. v. Da- 
vis, 69 Miss. 444, 13 S 693. 

N. J.—Lange v. New Rivas ete., R. 
Co., 89 N. J. L. 604, 99 A 34 

N. Y.—Brown v. New york Cent., 
etc., R. Co., 32 N. ¥. 597, 88 AmD 353 
[aff 31 Barb. 385]; Cosgrove v. New 
York Cent., etc., R. Co., 13 Hun 329 
[rev on other grounds 87 INO. 8850 4 
AmR 3438]; Bennett v. New York, 
ete, bh. CO LO NYS loo batt tos N. 
Y. 563 mem, 30 NE 1149 mem]. 

Tex. —Galveston, etc., R. Co. v. Ku- 
tac, 72 Tex. 643, 11 SW 127. 

Can. —Canadian PSG. Prive COE 
Smith, 62 Can. 'S. C. 134, 59 DomLE 
373 [rev in part 13 Sask. L. 535, 55 
DomLR 542 (rev 53 DomLR 311)] 
(daughter of driver). 

Ont.—Mitchell v.:Grand Trunk R. 
Co., 8 OntWN 78, 22 DomLR 804, 18 
sien 188 [app dism 8 OntWN 
21. 


Atchison, ete., R. 


eh — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Little v. Hackett, 116 U. S. 366, 


_—ee 


4 


At 
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. the guest of the owner or driver?? and has no reason 
to believe the driver careless or imprudent,?* or where 
the occupant is seated away from the driver or is 
separated from him by an inelosure so that he is 
without opportunity to discover danger and inform 
Although the neghgence of 
the driver or operator of a vehicle is not imputable 
to a rider or passenger,?> and while the “look and 


the driver thereof.24 


listen” rule is not applicable in all its force to a 
6 SCt 391, 29 L. ed. 652; McCullough 
v. Pennsylvania R. Co., 158 NYS 4. 


But see Rastrick v. Great Western 
R. Co., 27 U. C. Q. B. (Ont.) 396 (im- 
puting to passenger in cab negligence 
of driver of cab in not seeing train). 

[a] Negligence of livery driver 
cannot be imputed to a passenger in 
a vehicle, but the passenger while 
approaching the crossing must con- 
duct. himself with prudence and care 
and with his senses alert to the pos- 
sibility of danger. McCullough v. 
Pennsylvania R. Co., 158 NYS 4. 

[b] One directing driver to desti- 
nation, but who does not direct or 
control the driver’s actions, is not 
chargeable with such driver's negli- 
gence in failing to look and listen at 
a crossing. Little v. Hackett, 116 U. 
S. 366, 6 SCt 391, 29 L. ed. 652. 

Imputation of driver’s negligence to 
passenger for hire generally see Neg- 
ligence § 587. 

22. U. S.—Central of Georgia R. 
Co. v. Watkins, 37 F. (2d) 710; Atchi- 
son, etc., R. Co. v. Spencer, 20 F. (2d) 
714; Pyle Vv. Clark, 79 Med. 744, 25 
ccA 190 [att 75 Fed. 644]; Union Pac. 
R. Co. v. Lapsley, 51 Fed. 174, 2 CCA 
149. 16 LRA 800 [aff 50 Fed. 172]. 


Cal.—Johnson v. Southern Pac. 
Co., (A.) 288 P 81; Krause v. Rarity, 
CAx). 285 LP S79: 

Ga.—Roach v. Western, etc, R. 


Co., 93 Ga. 785, 27 SE 67. 


Ill. Butler v. Illinois Tract., Inc., 
253 Til, A..135. 

Ind.—SBaltimore, etc... R. Co. v. 
Faubion, (A.) 170 NE 94; Marion, 


etc., Tract. Co. =v. Umphress, 73 Ind. 
A. 703, 127 INE-'568;.~-Marion, etc., 
Tract. Co. v. Reese. 71 Ind. A. 223. 
124 NE 500; Lake Shore, etc., R. Co. 
v. Boyts, (A.) 43 NE 667, 16 “Ind. A. 
640, 45 NE 812. 

iy ea niti v. Cincinnati, ete, R. 
Col) 92. Ky7 845, 18.SW 2, 13 ‘KyL 714. 

Me.—Blanchard v. Maine Cent. R. 
Co., 116 Me. 179, 100 ae 666. 

Ma. —Baltimore, Re 8 CO. Ma 
State, 79 Md. 335, 29° x 518, 47 AmSR 
415; Philadelphia, -etc., Rae on wave 
Hogeland, 66 Md. 149, ty IN 105%" 59 
AmR 159. : 

Minn.—Franklin v. Minneapolis, 
ete., R. Co., 178 Minn. 480, 229 NW 


(EME 

Ney ve-—D yer iv. rie R..Con tL -N: 
Y. 228; Robinson v. New York Cent., 
etc., R. or 166 SNe ver bin 2o.eAmEY, 15 


Canal 


McCaffrey v. Delaware, etc., pa 


Gorulbuwoyis, 495 laff 137 N. i. 
mem, 33 NE 339 mem]. 

Okl.—Thrasher v. St. Louis, 
R. Co., 86 Okl. 88, 206 P 212. 

Tex.—Galveston, CLC uae ECON ws 
Kutac, 72 Tex. 643, 11 Sw 127; Baker 
v. Streater, (Civ. A.) 221 SW 1039. 

Va.—Atlantic, ete., R. Co. v. Iron- 
monger, 95 Va. 625, 29 SE 319. 

B. C.—Loach v. British Columbia 
eCEUICE set CO. won) Cn Te. 16 
DomLR 245, 17 CanRCas BLA Pats West 
LR 407, 6 WestWkly 322. 

[a] ‘One pushing truck up rail- 
road grade at a crossing: TSS Not <a 
guest or passenger and is not re- 
quired to exercise the care required 
of the driver. Atchison, etc., R. Co. 
v. Spencer, 20 F. (2d) 714. 

23-0 juailce, Shore, .ete:, -R...Co 
Boyts, (A.) 43 NE 667, 16 Ind. A. 640, 


etc., 


45 NE} 812; Alabama, etc., R. Co. v. 
Davis, 69 Miss. 444, 15 S 693. See 
supra text and note is. 


Lord v. Delano, (Mo.) 188 SW 
93; Brickell v. New York Cent., etc., 
R. Co., 120 N. Y. 290, 24 NE 449, 17 
AmSR 648; Johnson vy. Philadelphia, 


24. 
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etc., R. Co., 288 Pa. 480, 129 A 569. 
25. See supra text ae note 13. 
26. lIowa.—Thomas Vv. Illinois 

cont R. Co., 169 Iowa 337, 151 NW 

Kan.—Cooper v. Chicago, etc., R. 
Co., 117 Kan. 708, 232 P-1024. 

Minn.—Liabraaten v. Minneapolis, 
etc. RR. Co: 106) Minny 207, 17" INiwWi 
423, 15 AnnCas 1147. 

Mo.—Smith v. St. Louis-San Fran- 
cisco R. Co., 9 SW (2d) 939; Lord v. 
Delano, 188 SW 93; Cox v. St. Louis- 
eee Francisco R. Co., (A.) 9 SW (2d) 


Okl.—Shawnee-Tecumseh Tract. 
Co: v.. Henry, 110. Oki. 160; 236 .P 
894; Thrasher vy. St. Louis, ete., R. 


Co., 86 Okl. 88, 206 P 212. 

Pa.—Martin vy. Pennsylvania R. 
Co., 265 Pa. 282, 108 A 631; Azinger 
v. Pennsylvania R. Co., 262 Pa. 242, 
105A: 87, 

.—Chesapeake, etc., R. Co. v. 

Meyer, 150 Va. 656, 143 SE 478. 

27. Trenholm v. Southern Pac. 


Co., 8 F. (2d) 452 [rev 4 F. (2d) 562]; 
Switzler v. Atchison, ete. R. Co., 
(Cal. A.) 285 P 918; Nashville, etc., 
R. Co. v.- White, 158 Tenn. 407, 

SW (2d) 1. See Crawford vy. Dela- 
ware, ete., R. Co., 56 N. Y. Super. 607, 
1 NYS:+339 [aff 121 N. Y. 652, 24 NE 
1092] (holding that one knowing that 
he is approaching a track cannot as- 
sume that the driver will be careful, 
but must look out for ‘himself; and 
if he does not know such fact he 
must use such care as one with his 


knowledge would ordinarily exer- 
cise). 
28. Ga.—East Tennessee, etc., R. 


Co. v. Markens, 88 Ga. 60, 13 SE 855, 

14 LRA 281. 

_lowa.—Bradley v. Interurban R. 

Co., 191 Iowa 1351, 183 NW 493. 
Md.—Baltimore, etc., R. Co. v. 

Turner, 152 Md. 216, 136 A 609. 


Miss. ’—Columbus, OCs, pakv.n , COn mae 
Fondren, 154 Miss. 40,. 121 S)28385 
Yazoo, ete., Ria Cow vaetlucken, 137 


Massy 5ta,. LO2.S 393: 

Mo.—Peppers v. St. lLouis-San 
Francisco R. Co., 316 Mo. 1104, 295 
SW: Vibvs = Boland! avo «St; Louis-San 
Francisco R. Co., 284 SW 141. 

Mont.—Sherris v. Northern Pace. 
R. Co,.65) Mont. 189, 175 P 269 
i fs Be) COM Vena 
con, 30 Oh. A. 295, 165 NE 48. 

Pa.—Loughrey v. Pennsylvania R. 
Co., 284 Pa. 267, -131 A 260. 

Va.—Norfolk, ete., R. Co. v. Park- 
er, 152 Va. 484, 147 SE 461. 

‘Wis.—Howe v. Corey, 172 Wis. 537, 


179 NW 791. 

“Tt is entirely consistent with 
every-day experience, that a female 
passenger in a public hack may trust 
that the driver thereof will exercise 
proper caution and diligence in 
avoiding collisions with railroad 
trains or other things which would 
naturally result in injury to the vehi- 
cle or its occupants.” Hast Tennes- 
see, etc., R. Co. v. Markens, 88 Ga. 
60, 63, 138°SE 855, 14 DRA 381. 

fal Extent of reliance.—(1) The 
extent to which one may rely on 
the driver for his protection against 
danger depends on the circumstances 
of the particular case. Howe v. 
Gorey, GLa) Wiss, 53%) 1 LT9) IN Wai. 
(2) Blind reliance cannot be placed 
in the operation of a vehicle, and a 
passenger in an automobile struck 
by an engine at a crossing must look 
for himself. Sherris v. Northern 
PacwnaCosl oon Mont. 189) 175.c2) 269) 
Virginia, etc., R. Co. v. Skinner, 119 
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passenger in a vehicle, who has no control over the 
driver or his management thereof,?* and in some 
jurisdictions, at least, such passenger is held to have 
the right to assume that the driver will drive in a 
proper manner and will take necessary safeguards?7 
and to rely within reasonable limits on the skill and 
judgment of the driver or operator,?* the rule does 
not relieve the occupant from using ordinary eare 
in looking and listening so as to avoid danger ;?® 


Va. 843, 89 SE 887. 

29. U. S.—Central of Georgia R. 
Co. v. Watkins, 37 F. (2d) 710; Ryan 
v. Delaware, etc., R. Co., 8 F. (2d) 
138; Parramore v. Denver, CLG ecb 
Co.,. 5 F. (2d) 912 [certiorari den 269 
U. S. 560 mem, 46 SCt 20 mem, 70 
L. ed. 411 mem]; Engstrom vy. Cana- 
dian Northern R. Co., 299 Fed. 929 
[rev 291 Fed. 736]; Griffith v. Balti- 


more, etc,, R. Co. 44 Meds 5745 (aft 
As Ss. 603, 16 SCt 105, 40 L. ed. 


Cal.—Marchetti v, Southern Pac. 
Co., 204 Cal. 679, 269 P 529; Switz- 
ler Vv. Atchison, éte., me Cos (A) 285 
Nee Chaigee 

Fla.—Seaboard Air Line R. Co. v. 
Watson, 94 Fla. 571, 113 S 716. 

T11.—Butler v. Illinois Tract. Imes 
253 Ill. A. 135; Greenstreet v. Atchi-_ 
Son, ete. Re Co., 234 Ill. A. 339; Storm 
Es Cleveland, ete., Re Con AGG alioeAS 


Ind.—Union Tract. Co. v. Gaunt, 
193, Ind. 109), “135s NE 9486, °23) cAar: 
649; Indianapolis, ete., Tract. Co. v. 
Roach, 192) Inds 384) 13 5 sNi soe 45 
Miller v. Louisville, ete., R. Co., 128 
Ind. 97; 27 INB 93395) 25) AmSh 4 tee 
Baltimore, ete. KR. Co. Vv. Kaubion; 
(A.) 170 NE 94; Grand Trunk West- 
ern R. Co. v. Cather, (A.) 167 NE 551. 

Iowa.—Williams v. Mason City, 
etc., R. Co., 214 NW 692; Glanville v. 
Chicago, ete., R. Co., 196 Iowa 456, 
193 NW 548; Johnson v. Omaha, etc., 
St. R. Co., 194 Iowa 1230, 190 NW 
977; Barrett v. Chicago, etc., RCo: 
190 Iowa 509, 175 NW 950, 180 NW 
670; Glanville v. Chicago, ete., R. 
Co., 190 Iowa 174, 180 NW 152: 
Sackett v. Chicago Great Western R. 
Co., 187 Iowa 994, 174 NW 658; Beem- 
er v. Chicago, etc., R. Co., 181 Iowa 
642, 162 NW 43. 

Kan.—Schaefer v. Arkansas Val- 
ley Interurban R. Co., 104 Kan. 394, 
A ae « [reh den 104 Kan. 740, 181 

Ky.—Nashville Rl Co. Vv. Byars, 
233 Ky. 309, 25 SW (2d) 733; Milner 
v. Bvansville 13t) (Ctoys CHL AR eh teal 
SW 207; Graham vy. Illinois Cent. R. 
Co., 185 Ky. 370,,215 SW 60. 

La.—Churchill v. Texas, etc., R. 
Co., 151° Lai ‘726, 92S 314;" Wranklin 
Vv. dvouisiana,|) ete. Ro Cos el0mias as 
526, 120 S 679; Reid v. Missouri Pac. 
Re Cov, Oiua Ane 2985 

Me.—Ham v. Maine Cent. R. Co., 
121 Me. 171, 116 A pies 

Md. — Baltimore, Ru Covey. 
Turner, 152 Md. 316, Tie A 609. 

Mich.—Fairchild v. Detroit, ete., 
R. Co., 250 Mich. 252, (230 NW IHRE 
June v. Grand Trunk Western R. Co., 
232 Mich. 449, 205 NW 181. 

Minn.—Praught v. Great Northern 
R. Co., 144 Minn. 309, 175 NW _ 998. 

Miss.—Gulf, etc., R. Co. v. Brown, 
LS Miss. so. 102 "Sirona: 

Mo.—Smith v. St. Louis-San Fran- 
cisco R. Co., 9 SW: (2d) 939; Cun- 
ningham v. St. Louis, ete., R. Co., 
(A.) 9 SW (2d) 166; Cox v. St. Louis-— 
San Francisco R. Co., (A.) 9 SW (2d) 
96; Chapman v. Missouri Pac. R. 
Co, 21 7TeMow ALS L258 269 Swe 68s: 
Dincler’ v. Chicago, ete., R.-Co:, (A) 
265 SW 113; Lawrence v. St. Louis,. 
etc., R. Co., (A.) 258 SW 54. 

* Mont.—Grant vy. Chicago, ete., R. 
Co.,; 78 Mont. 97, 252 P 382; Lee v. 
Davis, 76 Mont. 466, 247 P 1094; 
Sherris v. Northern Pac. R. Co., 55 
etc., 


Mont. 189, 175 P 269. ie 
479, 163 NW 799. 


Nebr.—Morris v. Chicago, 
Co., 101 Nebr. 
N. Y.—Hoag v. New York Cent. Kk. 
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and hence where he has an opportunity to do so, it 
is no less his duty than that of the driver to learn 


of danger and avoid it if possible; 


miliar with the crossing or is in a position to look 
or look and listen for himself, he is guilty of con- 
tributory negligence barring recovery if he fails 
to use proper care to do so and to inform the driver 
of the danger,®° the question whether or not he is 
in such a position and is negligent in not ascertaining 


Co., 111 N. Y. 199, 18 NE 648; Travel- 
ers’ Ins. Co. v. Staten Island Rapid 
Transit R. Co., 134 Misc. 6, 234 NYS 
293; Bennett v. New York Cent. etc., 
1a) Co., 16 NYS 765 [aff 133 N. Y. 563 
mem, 30 NE 1149 mem]. : 
C.—Parker v. Seaboard Air 

Line R. Co., 181 N. C. 95, 106. SE 755. 
Oh. “Hocking Valley, Rio iCoun vi: 
Wykle, 122 Oh. St: 391, 171 NE 860; 


Keéiner v. Wheeling, etc., EN GCos 34 
Ohi A409, 17 NE 253; Rohr’ vi 
Scioto Valley Tract. Co., 12, Oh. A 


275; Pennsylvania Co. v. Stahl, 
OnsGirs Ct Ne Se 303,54 Oh-z Cir: Ce 
157; Williams y. Cleveland, etc., R. 
WO AA On Oe. vA dash 

Or.—Robison v. Oregon-Washing- 
ton R., etc., Co., 90 Or. 490, 176 P 594. 

Pa.—Murray v. Baltimore, etc., R. 
Go.,, 281 Pa. 474,.127 A 71; Jerko_v: 
Buffalo, Stu mab. 'Co., 275 Pa. 459, 119 
A 543; ‘Beck v. Director Gen. of Rail- 
roads, 268 Pa. 571, 112 A 34; Martin v. 
Pennsylvania R. Co., 265 Pa. 228, 108 
A631; . Eline v. hogs ae Maryland 
R. Co., 262 Pa. 33, 104 A 

Tenn. —Crawford Vv. Naehville, etc., 
R. Co., 153 Tenn. 642, 284 SW 892; 
Hurt v. Yazoo, etc., R. Co., 140 Tenn. 
623, 205 SW 437. 

Tex.—CGalveston, CLC Ret COneNe 
Kutac, 72 Tex. 643; 11 Sw 127; Texas 
Mexican R. Co. vy. Hoy, (Commn. A.) 
24° SW. (2d)! 18%.) Davis. v.\.Pettitt, 
(Civ. A.) 242 Sw 783; Chicago, etc., 
R. Co. v. Wentzel, (Civ. A.) 214 SW 
710. 

vt.—lLe Febvre v, Central Vermont 
ReiCoy 297 Vito 42) 12s, Av 21, 

Va.—wNorfolk, etc., R. Con wv; Park: 
er, 152 Va. 484, 147 SE 461; Han- 
cock v. Norfolk, ete., R. Co., 149 Va. 
829, 141 SH 849, 

Wash.—Sadler v. Northern Pac, 
R. Co., 118 Wash. 121, 203 P 10 


W. Va.—Waller v. Norfolk, etc., aay 
0. LOS) WhivVa.. 576, Mb20 (SE 135 
Pierce v. Baltimore, ete., R. Co., 99 


W. Va. 3138, 128 SE 832; Jameson v. 
Norfolk, ete., ix @Oo:; 97 W. Va. 119, 
124 SE 491; Young v. White Sul- 
phur, etc., R. Co., 96 W. Va. 534, 123 
SE 433. 

[a] Test of negligence of invited 
guest, riding in an automobile cross- 
ing tracks, is his action or inaction 
in the face of manifest danger, or 
danger known to him, or which it was 
his ‘duty, equally with the driver, to 
observe. Nutt v. Pennsylvania R. 
Co., 281 Pa. 372, 126 A 803. 

[b] Husband and wife.—A wife 
traveling with her husband in a con- 
veyance which the latter is driving 
cannot rely on her husband to look 
and to listen and to exercise reason- 
able care, since she is bound to the 
same degree of care aS her husband. 
Southern R. Co. v. Priester, 289 Fed. 
945; Beemer v. Chicago, etc., R. Co., 
181 Iowa 642, 162 NW 43; Willfong 
v. Omaha, etc., R. Co., 116 Iowa 548, 
90 NW 358; Hoag v. New York Cent. 
R,°Co.,-111 N.Y. 199, 18 NE 648. 

[ec] Tooking in both directions.— 
Ordinary care requires a guest in an 
automobile approaching a _ railroad 
-erossing to look and listen effectual- 
ly, and to look in both directions. 
Hancock v. Norfolk, etc., R. Co., 149 
Va. 829, 141 SH 849. And see supra 
§ 1882. 

Duty of occupant of vehicle gener- 
ally to: 

Observe and appreciate danger see 

Negligence § 5 
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and if he is fa- 


Protest conduct of driver or leave 

vehicle see Negligence §§ 570, 571. 
Warn of danger see Negligence § 569. 

30. $ S.—-Kutchma v. Atchison, 
etc., ReCo., 23 UE. (2d) 188 > Parra- 
more vy. Denver, éetcy, Reso. 5 F, (2a) 
912 [certiorari den 269 U. S. 560 mem, 
46 SCt 20 mem, 70 L. ed. 411 mem]; 
Chicago, ete., R. Co. v. Sellars, 5 F. 
(2d) 31; Trenholm y. Southern Pac. 
So.,) 49°.) (2a) 562 [rex. on other 
grounds 8 F. (2d) 452]; Noble v. Chi- 
cago, etc., R. Co., 298 Fed. 381; Eng- 
strom vy. Canadian Northern R. Co., 
291 Fed. 736 [rev on other grounds 
299, Fed: 9297; “Southern BR.) Co. “vy: 
Priester, 289 Fed. 945 (the rule ap- 
plies to wife riding with the hus- 
band); Bradley v. Missouri Pac. R. 
Co., 288 Fed. 484; Hall v. West Jer- 
sey, etc.,, R. Co., 244 Fed. 104, 156 
CCA 5382;. Bremmer vy. Pennsylvania 
R. Co., 179 Hed. 577,.103-CCA 135, 29 
LRANS 924 [certiorari den sub nom. 
Henderson v. Pennsylvania R. Co., 
223 U. S. 718 mem, 32 SCt 522 mem, 
56 L. ed. 628 mem]; Pyle v. Clark, 
79 Fed. 744, 25 CCA 190 [aff 75 ae 
644]; Griffith v. Baltimore, ete., R. 
Gar 44 Fed. 574 [aff 159 U. S. 603, 16 
SCt 105, 40 L. ed. 274]. 

Cal. —gmellie v. Southern Pac. Co., 
276 P. 338, 269 P 657; Carpenter v. 
Atchison, etc., R. Co.,, 51 Cal, A. 60, 
195 P1073. 

Conn.—Weidlich v. New York, etc., 
Re iCo. 403 "Conny. 438, 106 A 323. 

I11.—Opp v. Pryor, 294 Ill. 538, 128 
NE 580; Greenstreet v. Atchison, ete., 
R. Co., 234 Ill: A. 339; Pence v. Hines, 
221 Till. A. 584; Chicago, ees Rex Coy 
v. Bentz, 38 Tl. A. 485. 

Ind.—Miller v. Louisville, ete., R. 
Co., 128 Ind. 97, 27 NE 339, 25 AmSR 
416; Grand Trunk Western R. Co.iv. 
Cather, (A.) 163 NE 622; Ohio Elec- 
tric Co. v. Evans, 77 Ind. A. 669, 134 
NE 519; Aurelius v. Lake Erie, etce., 
R.. Co., 19 Ind: A. 584, 49 (NE 8575 
Lake Shore, etc., R. Co. v. Boyts, (A.) 
43 NE 667, 16 Ind. A. 640, 45 NE 812. 

Iowa.—Crowley v. Chicago, ete., R. 
Co., 204 Iowa 1385, 218 NW 408, 53 
ALR 964; Brown v. McAdoo, 195 Iowa 
286, 188 NW 7; Willfong v. Omaha, 
etc, R, Coz, 116 Iowa 548, 90 NW 358. 

Kan. —Cooper Vv. Chicago, eté., R. 
Co}; 117 Kan... 703'5232) Pyto24: Rath- 
bone v. St. Louis-San Francisco R. 
Co., 113 Kan. .257,.214 P 109; Knight 
v. Atchison, etc., R. Co., 111 Kan. 308, 
206 P 898; Kirby’ v. Kansas City, 
etc., R. Co., 106 Kan. 168, 186 P 744. 

Me.—Blanchard v. Maine Cent. R. 
Co:, 116 Me. 179, 100 A 666; 
Maine Cent. R. Co., 101 Me. 469,: 64 
A 833; Smith v. Maine Cent. R. Co., 87 
Me. 339, 32 A 967. 

Mass.—Allyn y. Boston, etce., R. Co., 
105 Mass. 77. 

Minn.—Klande v. Great Northern R. 
Co., 163 Minn. 123, 203 NW 1773 (driv- 
er’s helper); Finley v. Chicago, etc., 
R. Co., 71 Minn. 471, 74 NW 174. 

Miss.—Alabama, etc., R. Co. v. Da- 
vis: 69 Miss. 444, 13 S 698. 

Mo.—Sullivan v. Atchison, ete, R. 
Co., 317 Mo. 996, 297 SW 945; Chawk- 
ley v. Wabash R. Co., 317 Mo. 782, 297 
SW 20; Gersman v. Atchison, etc., R. 
Co; 229 SW 167; Cox v. St. Louis- San 
Francisco R. Co., (A.) 
Sorrell v. Payne, (A.) : 

Nebr.—Seiffert v. Hines, 108 Nebr. 


Wood v. 


62, 187 NW 108; Morris v. Chicago, 
ete., R. Co., 101 Nebr. 479, 1638 NW 
799; Johnston v. Delano, 100 Nebr. 


192, 158 NW 1034, 


the danger depending on the circumstances of ite 
particular case.** 

Passenger in cotiuolie: 
passenger in a motor vehicle to look out for possible 
dangers ahead is not precisely the same as that of 
the driver,®? he is equally under the duty of looking 
out for his own safety as far as practicable, and he 
is expected to see dangers which are obvious and 
to warn the driver of them,** but continuous look- 


tg 1801 


While the duty of a 


N. Y.—La Goy v. Direetor Gen. of 
Railroads, 231 N. Y. 191, 131 NE 886; 
Brickell v. New York Cent., etce., R. 
Co., 120 N. Y. 290, 24 NE 449, 17 Am 
SR 648; Read v. New York Cent., etc., 
R. Co., 123, App. Div. .228,.107 NYS 
1068 (holding the rule to apply to an 
occupant of an automobile who, had 
he looked at any time while the train 
was covering two thousand feet from 
the point at which it was visible from 
the crossing, must have seen the train 
and whose exclamation would have 
sufficed to cause the chauffeur to stop 
in time to avoid the accident); Noakes 
v. New York Cent., ete., R. Co., 121 
App. Div. 716, 106 NYS 522 [aff 195 
N. Y. 543 mem) 88 NE 1126 mem]; 
Durkee v. Delaware, etc., Canal Co., 
88 Hun 471, 34 NYS 978; Bronk v. 
New York, ete., R. Co., 5 Daly 454; 
McCullough vy. Pennsylvania R. Co., 
158 NYS 4. 

Pa.—Rhodes v. Pennsylvania R. Co., 
298 Pa. 101, 147A. 854; Joseph v. 
Pittsburgh, ‘ete., Ri Cox 294 Pa. Sips 
144 A 139; Loughrey v. Pennsylvania 
He COs, 284 Pa. 267, 131 A 260; Beck 
v. Director Gen. of Railroads, 268 Pa. 
571,112 A 34; Martin v. Pennsylvania 
R. ©o., 265 Pa. 282, 108 A 631; Azing- 
er v. Pennsylvania. R. Co., 262 Pa. 242, 
105 A 87: Eline v. Western Maryland 
R. Co,, 262 Pa. 33, 104 A 857; Dean-v. 
Pennsylvania R. Co., 129 Pa. 514, 18 A 
718. 15 AmSR 733. 6 LRA 143. 

Tenn.—Louisville, ete., R. Co. ‘ 
Anderson, 159 Tenn. 55). 25 SW (2a) 
753; Nashville, etc., 
158 Tenn. 407, 15 SW (24) 1; 
v. Louisville, ete., R. Co., 154 Tenn. 
208, 285 SW 582. 

Tex.—Texas Mexican R. Co. v. Hoy, 


(Commn. A.) 24 SW (2d) 18; Sellers 
v. Galveston, etc., R. Co., (Civ. A.) 
208 SW 397; Lyon v. Phillips, (Civ. 
A.) 196 SW 995. 

Utah.—Lawrence v. Denver, etc., 
PULCOs tT oe 

Va.—Hancock v. Norfolk, ete., R. 


Co., 149 Va. 829, 141 SE 849: Atlantic, 
etc.. R. Co. v. Ironmonger, 95 Va. 625, 
29 SE 319. 

Wash.—Brothers v. North Coast 
Power Co., 127 Wash. 570, 221 P 311; 
Sadler v. Northern Pac. R. Co. 118 
Wash. 121, 203 P 10; Hoyle v. North- 
ern Pac. R. Co., 105 Wash. 652, 178 P 
810; Cable v. Spokane, ete., R. "Co.. 50 
Wash. 613) VCP T4428 LRANS 1224. 

W. Va.—-Waller v. Norfolk, ete., R. 
Co., 108 W. Va. 576, ap SE 13; Jame- 
son v. Norfolk, ete., R. Co., 97 W.. Va. 
119, 124 SE 491, : 

[a] Occupant unfamiliar with 
highway and crossing has a right to 
assume that dangerous places will be 
pointed out, and, in the absence of 
warning that he is approaching a rail- 
road crossing, cannot be regarded as 
negligent as a matter of law if he 
exercises that degree of prudence 
which an ordinarily prudent person 
would exercise under the circum- 
stances, although it is his duty to 
warn the driver of approaching obvi- 
ous danger. Henn y. Long Island R. 
Co., 51 App. Div. 292, 65 NYS 21. 

31. See infra § 2074. 

32. Cooper v. Chicago, ete., R. Co., 
117 Kan. 703, 232 P 1024. 

Imputed negligence as between oc- 
cupant and driver of motor vehicle 
see Motor Vehicles §§ 954-963. 

33. Brommer v. Pennsylvania R. 
Co., 179 Fed. 577, 103 CCA 135, 29 LRA 
NS 924 [certiorari den sub nom. Hen- 
derson v. Pennsylvania R. Co., 223 U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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out and warnings, which tend only to distract and 
confuse the driver, are not required,** and ordinarily 
it is not the duty of the passenger to direct the move- 
ments of the driver,*® unless he is aware of some 
danger which is not obvious and which is unknown 
and where he has no control over 
the driver he is under no duty to stop before going 


to the driver ;*° 


on the tracks.87 


[§ 1892] f. Particular Conditions Affecting 
Duty®*—(1) Knowledge of Crossing. The rule as 
to the duty to look and listen before going upon a 
railroad crossing is especially applicable where the 
traveler is familiar with the ecrossing,*®® or the rail- 
road’s usage in operating and switching trains at the 
crossing ;*° and although it has been held that under 
some circumstances it might not be contributory neg- 
ligence on the part of one having no knowledge of the 


S. 718 mem, 32 SCt 522 mem, 56 L. ed. 
628 mem]; Cooper vy. Chicago, ete., 
Ry Co. 117 Kan. 703, 232.P 1024. 

34. Baltimore, ete., R. Co. v. Turn- 
er, 152 Md. 216, 136 A 609. 

35. Central of Georgia R. Co. v. 
Watkins, 37 F. (2d) 710; Jerko v. 
Buffalo, ete., R. Co., 275 ,Pa. 459, 119 
A 543; Le Febvre v. Central Vermont 
R. Co. 97 Vt..342, 123 A. 211. 

36. Central of Georgia R. Co. v. 
Watkins, 37 F. (2d) 710. 

37. Columbus, etc., R. Co. v. Lee, 
149 Miss. 543, 115 S 782. 

38. Knowledge of schedule or time 
of running trains see infra § 1893. 
S.—Blunt v. Chicago, etce., 


R. Co, 34°F. (2d) 63; Conrad v. 
Wheelock, 24 F. (2d) 996; Bradley v. 
Missouri, etc., R. Co., 288 Fed. 484; 


Illinois Cent. R. Co. v. Ackerman, 144 
Fed. 959, 76 CCA 13; Kallmerten v. 
Cowen, 111 Fed. 297, 49 CCA 346; 
Kallmerten v. Cowen, 102 Fed. 297, 25 
CCA 346; Philadelphia, etc., R. Co. 
Vv. Peebles, 67 Fed. 591, 14 CCA 555. 

Ala.—Bates_ v. Louisville, etc., R. 
Co., 184 Ala. 655, 64 S 298 

Cal. —Glascock v. Central Pac. R. 
Co., tor Caliyi37, 4:P 618 

Conn.—Peck v. New York, etc., R. 
Con 50. Conn. 379. 

Del.—Wilmington City. R. Co. v. 
Truman, 23 Del. 197, 72.A 983; Short 
Vv. Philadelphia, ete), is nOor; 23 Del. 
108, 76 A 363; Knopf v. Philadelphia, 
etc., R. Co., 18 Del. 392. 46 A 747. 

Tll.—Chicago, ete:, R. Co. v..Har- 
wood, 80 Ill. 88; Chicago, etc., R. Co. 
v. Hatch, 79 Tl. 137; Cleveland, etc., 
R. Co. v. Snarks, 122 Ill. A. 400. 

Ind.—Chicago, etce., R. Co. v. Reed, 
29 Ind. A. 94, 68 NE 878. 

Iowa.—Wasson y. Illinois Cent. R. 
Co., 203 Iowa 705, 213 NW 388; Al- 
bright v. Chicago, ete; R. Co., 200 
Iowa 678, 205 NW 462; Crawford v. 
Chicago, ete., RY Co. 109 Iowa 433, 80 
NW 519. 

Kan.—Atchison, etc., R. Co. v. Hol- 
land, 60 Kan. 209, 56 P 6. 

La—Jeansonne v. Texas, 
Co!) 156. La: 237,°100 S -410. 

Mass.—Lundergan v. New York, 
ete., R. Co., 203 Mass. 460, 89 NE 
625; Allen v. Boston, ete., R. Co., 197 
Mass. 298, 83 NE 863. 

Mich. —Pamburn y. Michigan Cent. 
R. Co., 228 Mich. 472, 200 NW 111; 
Brinker v. Michigan Cent. R. o>; 121 
Mich. 283, 80 NW 28 (holding that a 
traveler who is familiar with the sur- 
roundings and has knowledge of the 
approach of the train is guilty of con- 
tributory negligence in not stopping 
and ascertaining which track the train 
is on); Freeman v. Duluth, etc., R. 
Co., 74 Mich. 86, 41 NW 872, 3 LRA 
5 
ae ath —Jensen v. Minneapolis, etc., 
R. Co., 154 Minn. 414, 191 NW 908; 
Burau v. Great Northern R. Co., 67 
Minn. 434, 69 W 1149. 

Mo. —Mockowik v. Kansas City, 
ete., R. Co., 196 Mo, 550, 94 SW 256; 
Sanguinette v. Mississippi River, etc., 
R. Co., 196 Mo. 466, 95 SW 386. 
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crossing not to look or listen,#! where the presence 
of the railroad is obvious to anyone reasonably us- 
ing his ordinary powers of observation, a traveler 
will not be relieved of the duty by reason of his 
ignorance of such crossing.*? 

[§ 1893] (2) Knowledge of Schedule or Move- 
ment of Trains. 


While a traveler approaching a 


railroad crossing is not’ bound to inquire as to the 


pass.*#4 


Mont.—Hunter v. Montana, Cent. R. 
Co., 22 Mont. 525, 57 P 140. 

N. J.—Dost v. Atlantic City R. Co., 
7 N. J. Misc. 326, 145 A 475. 

N. Y.—Brooks v. Buffalo, ete., R. 
Co., 1 Abb. Dec. 211 [aff 25 Barb. 600]. 

N. C.—Davidson vy. Seaboard Air 
Line R. Co., 170 N. C. 281, 87 SE 35. 

Oh. —Detroit, ete.,. Re Co. v. Rohrs, 
114 Oh. St. 493. 151 NE 714; Pennsyl- 
vania Co. v. Stahl, 15 Oh. Cir. Ct. N. S. 
353, 34 Oh. Cir. Ct. 157; Toledo, etc., 
R. Co. v. Hatherton, 20 Oh. Cir: Ct. 
297, 11 Oh. Cir. Dec. 253; Baltimore, 
etc., R. Co. v. McPeek, 16 Oh. Cir. Ct. 


87, 8 Oh. Cir. Dec. 742. 
Pa.—Barton  v. Lehigh Valley 
Transit: Co.,.283 Pa. 577, 129 A. 585: 


Walsh v. Pennsylvania R. Co., 222 
Fee 162, 70 A 1088. 

. C.—Case v. Atlanta, etc., R. Co., 
107 ig 216, 92 SE 472, 

Tex.—Clements v. ELiness.(Giv 7A.) 
240 SW 1010. 

Va.—Stokes v. Southern R. Co., 104 
Va. 817, 52 SH ‘G55. 

Wis.—Koester v. Chicago, 
Co., 106 Wis. 460, 82 NW 295. 

Eng.—Daney v. London, ete., R. Co., 
12,0 OF 

40. Mobile, etc., R. Co. v. Coerver, 
112 Fed. 489, 50 CCA 360; Cathcart 
v. Oregon-Washington R., etc., Co., 86 
Or. 250, 168 P 308. 

41. Gregoriev v. Northwestern Pac. 
RCo, 95 Cal As42'8, 273, P7165. Har= 
wood v. Missouri Pac. R. Co., 118 Kan. 
332, 234 P 990, 40 ALR 1805; Cohen v. 
Eureka, etc., R. Co., 14 Nev. 376 (hold- 
ing that, in an action against a rail- 
road company for injury at a railroad 
crossing it is an important fact for 
the jury to consider whether plaintiff 
was a stranger in the city and was 
not aware that he was approaching a 
erossing). 

[a] Illustrations.—(1) The rule 
that a traveler approaching a rail- 
road track has the duty, if the view 
is obstructed, to stop and ascertain 
that a train is not approaching, does 
not apply if the track is covered with 
mud and weeds, and nothing disclos- 
es the presence of the railroad across 
the highway to the traveler not aware 
of its existence at such place. Har- 
wood v. Missouri Pac. R. Co., 118 Kan. 
332, 234 P 990. (2) Failure of a stran- 
ger traveling along an_ unfamiliar 
highway to stop, look, and listen ata 
railroad crossing is not negligence, 
where the track is obScured and there 
is nothing to indicate the presence of 
the crossing. Gregoriev_ v. North- 
western Pac. R. Co., 95 Cal. A. 428, 
273 P 76. 

[b] In Pennsylvania it has been 
held that the fact that the traveler 
does not know of the crossing does 
not excuse his failure to stop, look, 
and listen before going on the tracks, 
as the railroad is where it has the 
lawful right to be, and a traveler over 
an unknown road must inform himself 
of the dangers that may beset the 
way. Anspach v. Philadelphia, etc., 
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schedules or the time when trains are expected to. 
pass,*® he is guilty of contributory negligence if he 
goes upon the track without looking and listening 
when he knows a train is about due or is about to 
He is also bound to exercise ordinary care 
and prudence in looking and listening for approach- 
ing trains, whether or not he might reasonably expect 
one to pass at the time.*® 
the train is running behind time*® or is an irregular 


This rule applies, although 


Rin Coy 226, Bas 528, TH As 878, 228 
LRANS 382. 
42. Allyn v. Boston, ete., R. Co., 


105 Mass. 77; Horandadt v. New Jersey 
Cent, R.-Cosy 178 Nv J.) in 190s iS aoe 
Baltimore, ete., R. poy Vv. Kately, 12 
Oh. A. 16, 30 O. C. 97. 

43. South, ete., nie Co. vy. Thompson, 
62 Ala. 494 

44. Cal. —Green v. Southern Pac. 
Co., 182 Cal: 254, 64 P 255. 

Ga.—Comer v. Shaw, 98 Ga. 543, 25 
SE 733 

Iowa.—Powers v. Iowa Cent. R. Co., 
157 Iowa 347, 1836 NW 1049. 

Kan.—Roach v. St. Joseph, ete., R. 
Co., 55 Kan. 654, 41 P 964. 

Mass.—Sullivan v. Old Colony R. 
Co., 1538-Mass. 118, 26 NE 240. 

Mich.—Schwartz v. Mineral Range, 
ete., R. Co., 153 Mich. 40, 116 NW 540, 
17 LRANS 1253. 

Or.—Catheart v. Oregon-Washing- 
ton .R., etc., Co., 86 Or, 250, 168 P 308. 

Tex.—St. Louis, etc., R. Co. v. Bran- 
om, (Civ. A.) 73 SW 1064. 

Knowledge of operation of trains 
see switching at crossing see pees 

45. “smith v. Wabash R. Co., 141 
Ind. 92, 40 NE 270 (holding that the 
belief that all passenger trains 
stopped at a depot before reaching a 
railroad crossing will not excuse neg- 
lect to look and listen for a train be- 
fore driving on the crossing); Vincent 
v. Morgan’s Louisiana, ete., R., ete., 
Co., 48 La. Ann, 933, 20 S 207, 55 AmSR 
287; Brendell v. Buffalo, etc., R. Cox 
27 Barb. EN: OY.) 5384s Vians Dunieeve 
Chicago, etc., R. Co., 188 Wis. 476, 206 | 
NW 852; Guhl v. Whitcomb, 109 Wis. 
Go5e hes 85 NW 142, 83 AmSR 889. 

“The duty to look and listen is not 
relaxed by any opportunity for theor- 
izing, or difference of opinion as to 
whether a train is due or is not likely 
to pass. Observation, not logic, is 
the \proper precaution. y Guhl v. 
Whitcomb, supra [quot Van Dunk vy. 
Chicago, ete., Ry .Go4.suprak 

{a] Duty is not confined to partic- 
ular trains, and applies although the 
time for one regular train had passed, 
and the time for another had not been 
reached, Vincent v. Morgan’s, etc., R., 


etc., Co., 48 La. Ann. 933, 20 S 207, 55 
AmSR 287. 
[b] Mistake as to time.—That a 


person is misled by his own clock as 
to the time of arrival of a train at the 
crossing does not excuse him for re- 
lying on such clock, and driving his 
team to the crossing, with the view of 
the track obstructed by his cart cover. 
Murray v. Pontchartrain R. Co., 31 
La. Ann. 490. 

46. Toledo, ete., R. Co. v. Jones, 76 
PME S3LIe Cincinnati, ‘ete. oR. uCos ve 
Howard, 124 Ind. 280, 24 NE 892, 19 
AmSR 96, 8 LRA 593; Tucker v. Chi- 
cago, etec., R. Co.,.122 Mich. 149, 80 
NW 984; Salter v. Utica, etc., R. Co., 
75> N. Y. 278% Howard v. Northern 
Cent. R. Co., 1 NYS 528. 
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or extra one,*? particularly when from all the circum- 
stances the traveler must have known the fact,*® or, 
if he had looked or listened, he would have seen the 
train,*® although there are authorities holding that if 
he knows or has reason to suppose that a train is not 
due or has just passed he is not bound to use the 
same degree of care as though the train were just 
due,®* and that a failure to stop, look, or listen un- 
der such circumstances is not of itself contributory 


47. U. S.—Schofield v. Chicago, 
ete. Co.s 114 WS. 615,) 5. SCUI25, 
29 1. ed. 224 [aff 8 Fed. 488, 2 McCrary 
268]. 

Ala.—Hines v. Cooper, 205 Ala. 70, 
88 S 133. 

Cal.—Larrabee v. Western Pac. R. 
Won T3 Oat 7433 LGA MP 75 0: 

Iowa.—Payne v. Chicago, etc. R. 
Co., 108 Iowa 188, 78 NW 813. 

Minn.—Judson v. Great Northern R. 
Co., 63 Minn. 248, 65 NW 447. 

N. Y¥s—Salter .v. Utiea, ete, RR: Co. 
75 N. Y..273; Dascomb v. Buffalo, etc., 
Re Coit Barb. 221. 

48. Howard v. Northern Cent. R. 
Co., 1 NYS 528. 

49. Vincent v. Morgan’s, etc., R., 

ete., Co:, 48 La. Ann. 933, 20 S 207, 
55 AmSR 287. 
* 50. Guggenheim v. Lake Shore, 
ete., R. Co., 66 Mich. 150, 383 NW 161; 
Bower v. Chicago, etc., R. Co., 61 Wis. 
457, 21 NW 536. 

[a] Where traveler knows that it 
is not usual train time and does not 
hear the signals which he knows it is 
customary for the company to give 
and for him to hear, it is not neces- 
sarily negligence for him to go upon 
the track without looking. Cahill v. 
Cincinnati, ete., R. Co., 92 Ky. 345, 18 
SW 2, 13 KyL 714. 

51. Louisville, etc., R. Co. v. Lucas, 
98 SW 308, 30 KyL 359 [den reh 99 
SW 959, 30 KyL 539]. 

52. Bower v. Chicago, etc., R. Co., 
61 Wis. 457, 21 NW 536. 

Duty where crossing obstructed 
generally see supra §§ 1880 and 1884. 

53. Duty to “stop” for purpose of 
looking and listening see supra §§ 
1883-1887. 

Where looking and listening would 
be unavailing see supra §§ 1888, 1889. 

54 U. S.—Blunt v. Chicago, etc., 
R. Co., 34 F. (2d) 63; Stokem v. Erie 
Go. 304 Ee Gd) 102)" "Conrad \-v. 
Wheelock, 24 F. (2d) 996; Wabash R. 
Co. v. Huelsmann, 290 Fed.'165; At- 
echison, etce., R. Co. v. McNulty, 285 
Fed. 97 [certiorari den 262 U. S. 746 
mem, 43 SCt 521 mem, 67 L. ed. 1212 
-mem]; Curtis v. Louisville, etc., R. 
Co., 232 Fed. 109, 146 CCA 301; Illi- 
nois Cent. R. Co. v. Ackerman, 144 
Fed. 959, 76 CCA 13; Kallmerten v. 
Cowén, 111 Fed. 297, 49 CCA 346; 
Philadelphia, etce., R. Co. v. Peebles, 
67 Fed. 591, 14 CGA 555. 

Ala.—Hurt vy. Southern R. Co., 205 
Ala. 179, 87 S 533; Louisville, ete., R. 
COL2V. Pearce, 142 Ala. 680, 39 S 72; 
Gaynor v. Louisville, etc., R. Co., 136 
Ala. 244, 33 S 808; Georgia Cent. R. 
Co. v. Foshee, 125 Ala. 199, 27 S 1006; 
Louisville, etc., R. Co. v. Richards, 100 
Ala. 365,13 S 944. 

Ariz.—Southern Pac. Co. v. Fisher, 
Me Pts. 

Ark.—Jemell v. St. Louis South- 
western R. Co., 178 Ark. 578, 11 SW 
Ga)ri449.2 St) ous, sete. (Ri Corey. 
‘Crabtree, 69 Ark. 134, 62 SW 64; Lit- 
tle Rock, etc., R. Co. v. Cullen, 54 Ark. 
431, 16 SW 169. 

Cal.—Larrabee v. Western Pac. R. 
Co., 178 Cal. 743, 161 P 750; Martin v. 
Southern Pac. Co., 150 Cal. 124, 88 P 
701; Green v. Southern Pac. Co., 132 
Cal. 254, 64 P 255; Glascock v. Cen- 
tral Pac. R. Co., 738 Cal. 137, 14 P 518; 
Hoffman v. Southern Pace. Co., 101 Cal. 
A. 218, 281 P 681; Barnett v. Atchison, 
etc., R. Coreg) Gal. A. 310, 278 P 443. 

Conn. —Peck v. New York, ete.,7 RR. 


RAILROADS 


Co. 50: Conn. 379. 

Del.—Wilmington City R. Co. v. 
Truman, 7 Pennew. 197, 72 A 983. 

D. C.—Baltimore, etc., R. Co. v. Fi- 
delity Storage Co., 55 App.» 92,2 F. 
(2d) 310. 

Ida.—Wheeler v. Oregon R., etc., 
Co:, 16 Ida. 375, 102 P 3847 (stating 
rule). 

Ill.—Chicago, ete., R. Co. v. Zapp, 
209-111.,339, 70 NE 623 [aff 110 Ill. A. 
bdo Chicago, sete.) “RA Com-v.atiar- 
wood, 80 Ill. 88; Chicago, ete., R. Co. 
v. Lee, 68 Ill. 576; Goodman v. Chica- 
go, ete., R. Co., 248 Ill. A. 128; Wil- 
liams v. Pennsylvania R. Co., 235 Ill. 
A. 49; Hatzenbuehler v. Illinois Cent. 
R. Co., 206 Ill. A. 114; Cline v. Chica- 
go, ete., R. Co., 198 Ill. A. 163; Ravatt 
v. Cleveland, etc., R. Co., 128 Ill. A. 
220; Toledo, ete., R. Co. v. Christy, 
111 Ill. A. 247; Illinois Cent. R. Co. v. 
Batson, 81 11]. A. 142; Chicago, etc., R. 
Co. v. Florens, 32 Tl. A. 365. See 
Snodgrass v. Wilson, 206 Ill. A., 99. 

Ind.—Chicago, etc., R. Co. v. Thom- 
as, 55 NE 861; Cones v. Cincinnati, 
ete., R. Co., 114 Ind. 328, 16 NE 638; 
Indiana, ete., R. Co. v. Hammock, 113 
Indl} 14 NES 7373" Pittsbunehs ete. 
R. Co. v. Martin, 82 Ind. 476; Indian- 
apolis, ete., Tract. Co. v. Harrell, (A.) 
131 NE 17; New York, etc., R. Co. v. 
Leopold, 73 Ind. A. 309, 127 NE 298; 
Snow v. Indianapolis, ete., R. Co., 
47 Ind. A. 189, 98 NE 1089; Chicago, 
ete... Rui Co. jn. AReed,. 29, Inde A.W 94, 
63 NE 878; Cleveland; etce., R. Co. v. 
Heine, 28 Ind. A. 168, 62 NE 455; 
Hancock v. Lake Erie, etc., R. Co., 21 
Ind. A. 10, 51 NE 369; Louisville, 
etc., R. Co. v. Stephens, 13 Ind. A. 145, 
40 NE 148. 

Iowa.—Tegtmeyer v. Byram, 204 
Iowa 1169, 216 NW 613; Wasson v. 
Illinois Cent. R. Co., 203 Iowa 705, 213 
NW 388; Hawkeye Oil Co. v. Chicago, 
ete., R. Co., 197 Iowa 694, 197 NW 
892; Johnson v. Omaha, ete., R. Co., 
197 Iowa 594, 195 NW 1002; McFar- 
land v. Illinois Cent. R. Co., 193 fowa 
776, 187 NW 947; Swearingen v. U. 
S. Railroad Administration, 191 Iowa 
1098, 188 NW 330; Duggan v. Chi- 
cago, etc., R. Co., 179 Iowa 1072, 159 
NW 228; Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318; Crawford 
v. Chicago, etc., R. Co., 109 Iowa 433, 
80 NW 519; Payne v. Chicago, etc., 
R. Co., 108 Iowa 188, 78 NW 8138; 
Ring v. Chicago, etc., R. Co., 75 NW 
492; Moore v. Keokuk, ete., R. Co., 
89 Iowa 223, 56 NW 430; Sala v. Chi- 
cago, ete., R. Co., 85 Iowa 678, 52 NW 
664; Pence v. Chicago, ete., R. Co., 
63 Iowa 746, 19 NW 785; Benton v. 
Central R. Co., 42 Iowa 192. 

Kan.—Pritchard v. Atchison, etc., 
R. Co., 99 Kan. 600, 162 P 315; Mis- 
souri, etc., R. Co. v. Jenkins, 79 Kan. 
17, 98-P 208; Missouri, ete., R. Co... v. 
Bussey, 66 Kan. 735, 71 P 261; Atchi- 
son, etc., R. Co. v. Holland, 60 Kan. 
209,56 P''6. 

Ky.—Louisville, ete, R. Co. v. 
Hurst, 220 Ky. 402, 295 SW 458. 

La.—Jeansonne v. Texas, etc., R. 
Co., 156 La. 287, 100 S 410; Leopold 
v. Texas, etc., R- Co., 144 La. 1000, 
81 S 602; Brown v. Texas, etc., R. 
Co., 42 La. Ann. 350, 7S 682, 21 AmSR 
374; Smith v. Louisiana, etc., R. Co., 
10 La. A. 502, 120 S 669; Mullens v. 
Vicksburg, etc., R. Co., 9 La. A. 232, 
120 S 122. 

Me.—State v. Maine Cent. R. Co., 77 
Me. 538, 1 A 673. 
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Md. —Washington, etc., 


' [8§ 1893-1894 


negligence,®! especially where there are obstructions 
interfering with sight and sound.®? 

[§ 1894] (3) Opportunity To See or Hear.*? 
Where a traveler about to enter upon a crossing has 
the opportunity, by exercising his sense of hearing or 
sight, to discover an approaching train in time to stop 
in a place of safety, it is his duty under such eireum- 
stances to look and listen, and if he fails to do so,** 
or fails or neglects, as he approaches the crossing, to 


State, 140 Md. 115, 116 A 911; Bal- 
timore, etc., R. Co. v. Newton, 137 Md. 
Pa Nee "A 481; Heinz v. Baltimore, etc., 
Rs Cosolt3 Md. 582, 77 A 980; Phil- 
lips v. Washington, ete., R. Co., 104 
Md. 455, 65 A 422; Anderson v. Bal- 
timore, 'etc., R. Co., 101 Md. 487, 61 A 
575; Cowen v. Dietrick, 101 Mad. 46, 
60 A 282, 4 AnnCas 292; Northern 
Cent. R. Co. v. McMahon, 97, Md. 483, 
55 A 627; Union R. Co. v. State, 72 
Md. 153, 19 A 449. 

Mass.—Creeley v. Boston, etc., R. 
Co., 263 Mass. 529, 161 NE 584; Lun- 
dergan v. New York Cent., ete., R. 
Co., 203 Mass. 460, 89 NE 625; Allen 
v. Boston, ete., R. Co., 197 Mass. 298, 
83 NE 863; Raymond v. New York, 
etc., R. Co., 182 Mass. 337, 65 NE 399; 
Sprow v. Boston, etc., R. Co., 163 
sore 330, 39 NE 1024 (private cross- 
ing). 

Mich.—Corbett v. Ann Arbor R. Co., 
250 Mich. 611, 230 NW 927; John W. 
Ladd Co. v. New York Cent. R. Co., 
249 Mich. 450, 229 NW 517; Taliaferro 
v. Pere Marquette RR: Co., 249 Mich. 
281, 228 NW 778; Stone v. Duluth, 
etc., R.-Co., 248 Mich. 538, 227. NW 
786; Rushford-Surine v. Grand Trunk 
R. Co., 239 Mich. 19, 214 NW 168; Pam- 
burn v. Michigan Cent. R. Co., 228 
Mich. 472, 200 NW 111; Guntermann 
v. Michigan Cent. R. Co., 168 Mich. 
37, 1833 NW 940; Folkmire v. Michi- 
gan United R. Co., 157 Mich. 159, 121 
NW 811, 17 AnnCas 979; Smith v. 
Detroit, etc., R. Co., 136 Mich. 282, 99 
NW 15; Tucker v. Chicago, ete., R. 
Co., 122 Mich. 149, 80 NW 984; Brau- 
dy v. Detroit, ete., R. Co., 107 Mich. 
100, 64 NW 1056; Grostick v. De- 
troit, etc., R. Co., 90 Mich. 594, 51 NW 
667; Freeman vy. Duluth, ete., R. Co., 
74 Mich. 86,41 NW 872, 3 LRA 594; 
Matta v. Chicago, etc, RECos 69 Mich. 
109, 37 NW 54. 

Minn.—Capretz v. Chicago Great 
Western R. Co., 157 Minn. 29, 195 NW 
531; Jensen v. Minneapolis, etc., R. 
Co., 154 Minn. 414, 191 NW 908; An- 
derson v. Great Northern R. Co., 147 
Minn. 118, 179 NW 687; Wardner v. 
Great Northern R. Co., 96 Minn. 382, 
104 NW 1084; Schmidt v. Great North- 
ern R. Co., 83 Minn. 105, 85 NW 985; 
Burau v. Great Northern R. Co., 67 
Minn. 434, 69 NW 1149; Carney v. 
Chicago, etc., R. Co., 46 Minn. 220, 48 
NW 912. 

Mo.—Evans v. Illinois Cent. R. Co., 
289 Mo. 493, 233 SW 397; Carlson vy. 
Atchison, ete., '"R. Co., 18%) SW) 8423 
Statler v. Chicago, etce., R. Co., 204 
Mo. 619, 1083 SW 1; Mockowik v. Kan- 
sas City, etc., R. Co., 196 Mo. 550, 94 
SW 256; Sanguinette v. Mississippi 
River, etc., R. Co., 196 Mo. 466, 95 
SW 386; Schmidt v. Missouri Pac. R. 
Con 51 "Mo. 215, 90 SW 136, 3 LRANS 
196; Payne v. "Chicago, ete., RCo 
136 Mo. 562, 38 SW 308; Yancy v. Wa- 
bash, etce., 12 Cos 93 Mo. 433, 6 
272; Taylor v. Missouri Pac. R. Co., 
86 Mo. 457; Maclay v. Missouri Pac. 
R. Co., (A.) 299 SW 626; Shepard v. 


St. Louis-San Francisco R. Co., (A.) 
280 SW 1058; Moore v. St. Louis, ete, 
RVGCOoSNCAY) 267 SW 945; Nunn vy. St! 


Louis) te. “oR. Coy, (A.) 258 SW 20; 
Wallace v. St. Louis-San Francisco 
R. Co., 216 Mo. A. 148, 257 SW 507; 
Aldridge v. Missouri Pac. Re Gon 215 
Mo. A. 217, 256 SW 93; Neosho Gro- 
cery Co, v. St. Louis-San Francisco 
R. Co., (A.) 238 SW 514; England y. 
Southwest Missouri R. Co., (A.) 180 
SW 32; Owens v. St. Louis Southwest- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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see or discover an approaching train dangerously near | the crossing which, the evidence shows, he could®® 


ern R. Co., 188 Mo. A. 450, 174 SW 116; 
Newton v. Wabash R. Co., 152 Mo. A. 
167, 1832 SW 1195; Sims v. St. Louis, 
etc., R. Co., 116 Mo. A. 572, 92 SW 909; 
Killian Vv. Chicago, etc., R. Co., 86 Mo. 
A. 473; Drake v. Chicago, etc., i. Cows 
51 Mo. A. 562. 

N. H.—Waldron v. Boston, ete., R. 
Co.,..71_N., H. 862, 52).A 443, 

N. J.-—Lynch y. Pennsylvania R. 
Co., 88 N. J. L. 408, 96 A 395; Leit- 
head v. West Jersey, etc., R. Co., 78 
N. J. L. 148, 72 A 453; Weiss v. New 
Jersey Cent...RiGo,; 86. N.fdien Ls (348: 
69 A 1087; Van Riper v. New York, 
ete, RCo... TION. J.D. 345, 59'A (26; 
Beeg v. New York, etc., R. Co., 70 N. 
J. L. 56, 56 A 169; -Dotty v. Atlantic 
Chea, Gor [64 NSE. “TLOEa6s ARTZ: 
Pennsylvania R. Co. v. Leary, 56 N. J. 
L. 705, 29 A 678; Dost v. Atlantic 
Git R. Con CN. J. Mise 326, "145 A 
475; Dourte v. Pennsylvania R. Co., 
6 N. J. Misc. 659, 142 A 440; Fisher 
v. West Jersey, ete., R. Co., 2 N. J. 


N. M.—Sandoval v. Atchison, etce., 
Ee'Co.; 30 UN. M, 3485 233"P 840. 

N. Y.—Hagglund v. Erie R. Co., 
210 N. Y. 46, 103 NE 770; Mehegan v. 
New York Cent., etc., R. Go.,” 125° N. 
Ya" 768, «26° NB 93/6" ‘Cullen v. Dela- 
Ware, ete:)' Ganal"Co., 113 ‘Ni *¥.. 66%, 
21 NE 716; Connelly v. New York 
Cent., etc., Co., 88 N. Y. 346; Cor- 
dell v. New York Cent., etc., R. Co., 
75 N. Y. 330; Brooks v. Buffalo, etc., 
Rs Co., 1 Abb. Dec. 211 [aff 25 Barb. 
600]; Behrens v. New York Cent. R. 
Co., 218 App. Div. 446, 218 NYS 274; 
Barry v. Rutland R. Co., 203 App. Div. 
287,. 197 N¥S 4382 [aff 2368N. Y. 549 
mem, 142 NE 279 mem]; McCormick 
v. New York, etc., R. Co., 183 App. 
Div. 766, 171 NYS 680; Dolan v. Long 
Island R. Co., 144 App. Div. 684, 129 
NYS 101 [aff 207 N. Y. 668 mem, 100 
NE 1126 mem]; Leary v. Fitchburg R. 
Co., 53 App. Div. 52, 65 NYS 699; 
Berzevizy v. Delaware, etc., R. 
19 App. Div. 309, 46 NYS 27; 
nessy v. Northern Cent. R. Co., 17 
App. Div. 162, 45 NYS 147; Belch v. 
New York Cent., etc., R. Co., 90 Hun 
477, 36 NYS 56; Du Boise v. New 
York Cent., etc., R. Co., 88- Hun 10, 
34 NYS 279; Miller v. New York Cent., 
etc., R. Co., 81 Hun 152, 30 NYS 751; 
Shires v. Fonda, etc., R. Co., 80 Hun 
92, 30 NYS 175; Crandall Vv. Lehigh 
Val. R. Connt2 Hun 430 25° NYS bw 
{aff 151 N. Y. 642, 45 NE 1131]; Bom- 
boy v. New York Cent. R. Co., 47 
Hun 425; anal v. New York Cent., 
etc., R. ‘Co., 2 Hun 535, 5 Thomps. & 
Cy 122).faft 64 i ea 6551; Spencer v. 
Utica, ete., R. Co., 5 Barb. 337; Kulp 
Transp. Lines v. Brie R. Cox 132 Misc. 
821, 230 NYS. 490; Gallagher v. New 
York Cent. R. Co., 120 Misc. 207, 198 
NYS 855 [aff 207 NYS. 840 mem]; 
Haupt v. New York Cent., etc., R. Co., 
18 Misc. 594, 42 NYS 477 [rev on the 
facts 20 Misc. 291, 45 °NYS. 666]; 
O'Donnell v. New York Cent., etc., R. 
Co., 12 NYSt 206 [aff 113 N. Y. 641 
mem, 21 NE 414 mem]. 

N. C.—Holton v. Kinston-Carolina 
R. aoe 188 N. C. 277, 124 SE 307. 

N. D.—Marshall v. Northern Pac. R. 
Co., 58 N. D. 626, 227 NW 55; Rattie 
Vv. Minneapolis, etc., Cole Don: 1: 
686, 215 NW 1 158; Sherlock v. Minne- 
apolis, etc., R. Co., 24 N. D. 40, 138 NW 
976 


Oh.—Detroit, etce., R. Co. v. Rohrs, 
114 Oh..St. 493, 151 NE 714; :Lake 
Shore, ete., R. Co. v. Landphair, 23 
Oh. Cir. Ct. 435; Baltimore, etc.,. RR: 
Co. v. McPeek, 16 Oh. Cir. Ct. 87, 8 Oh. 
Gir. Dec. 742; New York, etc., R. Co. 
vy. Swartout, 14 Oh. Cir. Ct. 582, 6 Oh. 
Cir. Dec. 768; Devore v: Pittsburgh, 
mete. Rh. .Co:; 9 OhNPNS 401. 

Or.—Morser v. Southern Pac. Co., 
124 Or. 384, 262 P 252. 

Pa.—Rhotes v. Pennsylvania R. Co; 
298 Pa. 101, 147 A 854; Grimes v. 
Pennsylvania R. Co., 289 Pa. 320, 137 
A 451; Barton v. Lehigh Valley Trans- 
it Co., 283 Pa. 577, 129 A 585; Fullam 
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. Mise. 1161, 126 A 649. 


v. Philadelphia, etc., R. Co., 260 Pa. 
366, 108 A 718; Reigner v. Pennsyl- 
vania: R. Co., 258 Pa. 257, 101 A-995; 
Davison v. Pennsylvania R. Co., 255 
Paot3 66,7200) As 955 F Palin Philadel- 
phia, ete., hes GOs 231 Pa. 338, 80 A 365, 
AnnCas1912B 1132; Walsh v. Pennsyl- 
vania R. Co., 222 Pa. 162, 70 A-1088, 
Sellers v. Philadelphia, etc.,. KR. -Co., 
214 Pa; 298, 68 A 606 (nonsuit held 
proper); Harvey v. Erie) R., -Coi,. 210 
Pa. 95,.59 A. 69%) 1719%" Hox v. Penn= 
Sylvania R. Co., 195 Pa. 538, 46 A 106; 
Baker v. Pennsylvania R. Co., 182 Pa. 
336, 37 A 933; Nagle v. Pennsylvania 
R. Co., 43 Pa. Super. 400; McClure v. 
Lake Shore, etc., R. Co., 41 Pa. Super. 


227; Manely Vv. Pennsylvania TR. CO 
3 Pa. Dist. & Co. 39 [aff 279 Pa. ‘463, 
124 A 159]. 


S. C.—-Bain v. Northwestern Racor 
020) S? "Go370; 213 SH 27% Gosa Vv. 
Southern R., 67S. C. 347, 45 ‘SE gee 

Ss. D.—Dean v. Chicago, ete;, RU Cog 
51 S/ D. 2338, 213 INW. ‘6. 

Tenn.—Stem v. Nashville Interur- 
ban R. Co., 142 Tenn. 494, 221 SW 192. 

Tex.—Teetz v. International, ete., 
R. Co., (Civ. A.) 162 SW 1000; . Mis- 
souri Pac. R. Co. v. Peay, 20 SW 57; 
Galveston, etc., R. Co.-v. Kutac, 72 
Tex. 643, 11 SW 127; Galveston, etc., 
R. Co. v. Price, (Commn. A.) 240 SW 
524 [rev (Civ. A.) 222 SW 628]; Tex- 
as, etc., R. Co. v. Huber, (Civ. A.) 95 
SW_ 568. 

Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050. 

Va.—Etheridge v. Norfolk South- 
ern R. Co., 143. Va. 789, 129 SE: 680! 
Chesapeake, ete., R. Co. v. Hall, 109 
Va. 296, 63 SE 1007; Stokes v. South- 
ern R. Co:, 104 Va. 817, 52 .SE 855; 
Childress y. Chesapeake, etc., R. Co., 
94 Va. 186, 26 SE 424. 

Wash.—Harris v. Spokane, ete., R. 
Co., 123 Wash. 274, 212 P 187; Mouso 
v. Bellingham, etc., R. Co., 106 Wash. 
299, 179 P 848; Miller v.: Northern 
Pac. R. Co., 105 Wash. 645, 178 P 808; 
Aldredge v. Oregon-Washington R., 
ete., Co., 79 Wash. 349, 140 P 550. 

W. Va.—Jameson y. Norfolk, etc., 
Re-Co.,, 92 W? Wath o e124 5 SH 4913 
Cavendish v. Chesapeake, ete., R. Co., 
95 W. Va. 490, 121 SE 498 

Wis.—Van Dunk vy. Chicago, etc., R. 
Co., 188 Wis. 476, 206 NW 852; Dax 
v. Chicago, etc., R. Co., 185 Wis. 432, 
201 NW 736; Thoe vy. Chicago, etc., 
R. Co., 181 Wis. 456, 195 NW 407, 29 
ALR 1280; Kanass v. Chicago, etc., R. 
Co., 180 Wis. 49, 192 NW 383; Bahlert 
v. Chicago, ete., R. Co., 175 Wis. 481, 
185 NW 515; Rowart v. Kewaunee, 
etc., R. Co., 175 Wis. 286, 185 NW 189; 
Puhr v. Chicago; etc., R::Co., 171 Wis. 
154, 176 NW 767; O’Toole v. Duluth, 
tC, RR. iGo hos Wis. 461, 140 NW 293; 
White v. ‘Minneapolis, ete. sa. Co., 
147 Wis. 141, 18383 NW 148; Hain v. 
Chicago, ete., R. Co., 135 Wis. 303, 116 


NW 20; Marshall v. Green Bay, etc., 
R. Co., 125 Wis. 96, 103 NW 249; 
Brown v. Chicago, etc., R. Co., 109 


Wis. 384, 85 NW 271; Koester v. Chi- 
cago, etc., i Cor 106 Wis. 460, uf NW 
295; Walters v. Chicago, ete py RCO, 
eee Wis. 251, 80 NW 451. 

Eng —Davey v. London, ete., R. Co., 
122: 70. 


Ont. = weit v. Canadian Pac. R. Co., 
16 Ont. A. 100; Johnston v. Northern 
RCo.; 3a We CLO41 B43 

fo. person possessing the ordinary 
powers of seeing and hearing cannot, 
without negligence on his part, know- 
ingly approach a railway crossing, 
and fail to discover an approaching 
train, which he can readily see or hear 
a sufficient length of time to enable 
him, with reasonable effort, to avoid 
danger.’ Crawford v. Chicago, etce., 
R. Co., 109 Iowa 433, 435, 80 NW 519. 

[a] Private siding. —The rule ap- 
plies, although the track is a private 
siding. Burns vy. Chicago, etc., R. Co., 
223 Til, A. 439. 

{b] Slight want of care.—Under a 
statute (St. [1925] § 192.27 [6]), pro- 
viding that slight want of ordinary 


care contributing to injury or death 
shall not bar recovery where injury 
or death was caused by negligent 
omission of a railroad company or its 
failure to comply with certain stat- 
utory duties, it has been held, in ac- 
cordance with the rule stated in the 
text, that failure to look and listen 
when there was opportunity and noth- 
ing to divert attention, and where 
‘doing so would warn one entering up- 
on a crossing of the approach of a 
train in time to avoid danger, is more 
than a slight want of ordinary care 
asa matter of daw. Van Dunk v. Chi- 

R..Co., 188 Wis. 476, 206 
Dax v. Chicago, etc., R. Co., 
185 Wis. 432, 201 NW 736; Puhr vy. 
Chicago, etc., R. Co., 171 Wis. 154, 176 
NW 767; O’Toole v. Duluth, etc., R. 
Co., 153 Wis. 461, 140 NW 293. 

[ec] Duty is absolute where oppor- 
tunity exists.—Hain v. Chicago, etc., 
R. Co., 1385 Wis. 303, 116 NW 20. 

Negligence of railroad company as 
excuse for failure to look and listen 
See supra § 1879 notes 83-91. 

Right to rely on precautions of rail- 
road company see infra §§ 1905-1908. 

Where attention is diverted see in-- 
fra § 1898. 

55. U.S.—Blunt v. Chicago, ete., R. 
Co., 34 F. (2d) 63; Snyder v. Chicago, 
etc, R.£Cogn29 F, (2d) 910; Berg- 
man v. Northern Pac. R. Co., 14 F. 
(2d) 580; Jensen v. Chicago, etc., R. 
Co., 12 F. (2d) 413; Bradley v. Mis- 
souri Pac. R. Co., 288 Fed. 484; Mich- 
aoe Cent. R. Co. v. Vastag, 268 Fed. 

Cal.—Martin v. Southern Pac. Co., — 
150 Cal. 124, 88 P 701; Glascock v. 
Cae Paces RevCosel3siCal sia 


Del.—Du Ross v. Philadelphia, etc., 
R. Co., 28-Del. 467, 94 A 766; Short v. 
Chiao etc., R. Co., 23 Del. 108, 
76 A 36 

Ill Sia rie eg etc., R. Co. v. Vremei- 
ster, 112 Ill. A. 346; Toledo, ete,’ R. 
Com ve Christy, “tlt slit eA yA. 

Iowa.—Reynolds v. Hines, 192 Towa 
530, 185 NW 30; Sala v. Chicago, ete., 
Re Co., 85 Iowa 678, 52 NW 664; Artz 
v. Chicago, etc., R. Colsk Towa 153. 

La.—Franklin v. Louisiana, ete., R. 
Co., 10 La. A. 526, 120 S 679. 

Md.—State v. Washington, ete., R. 
Co., 145 Md. 285, 125 A 538; Phillips 
v. Washington, etc., R. Co., 104 Md. 
455, 65 A 422, 10 AnnCas 334; North- 
ern Cent. R. Co. vy. McMahon, 97 Md. 
483, 55 A 627. 

Mo.—Burge v. Wabash R. Co., 244 
Mo. 76, 148 SW 925; Vogg v. Missouri 
Pac. R. Co., 138 Mo. 172, 36 SW 646; 
Betz v. Kansas City Southern R. 
Co., (A.) 253 Sw 10943) Sims. wv. St. 
Louis, ete., R. Co., 116 Mo. A. 572, 92 
ee 909. 

J.—Horandt v. New Jersey Cent. 
ES “Go, SUN, J. L. 488, 838 A 511. 

N. ¥.—Collins v. New mW OnisnetGrmas 
Co., 92 Hun 568, 36 NYS 942 [aff 154 
N.Y. 740, 49 NE 1095]. 

Oh.—Erie R. Co. v. Dump, 2 Oh. A. 
200 21 Oh Cir. pt: NiaS1 300.485. On. 
Cin wet] 425. 

Pa.—Lunzer v. Pittsburgh, ete., R. 
Co., 296 Pa. 893,145 A’ 9075 O'Neill v. 
Reading Cox 296 Pa. 319; 145 A 840; 
Haskins v. Pennsylvania. RaCo., 293 
Pa. 537, 148 A 192; Harvey v. Brie 
BR CoOy02106Pas 95; So eA 69d lor 
Groner v. Delaware, etc., Canal Co., 
153, Pa. 390, 26 AwT. 

Wis.—New Amsterdam Casualty 
Cou... Chicago) ete., (Ri Coy 190 p Wise 
2038, 208 NW 932. 

“A person approaching a railroad 
crossing is bound to see what he could 
have seen and to hear what he cou 
have heard.” Se ete (Ba Co. 
at Stone, 68 Ind. A. 47, 119 NE 874, 

{a] The rule is (1) “that, if one 
approaching a highway crossing looks 
where no obstruction exists, and does 
not see an approaching train, he is 
held in law to have seen the train.” 
Kulp Transp. Lines yv. Hrie R. Co., 1382 


392 [52 C.J.] 


or must have discovered had he looked®* or listened,*” 
such failure to look or listen or to look and listen 
or to heed what he sees or hears ordinarily is held 
to constitute contributory negligence as matter of 
law, although the circumstances of the particular 
case may be such as to make it a question which 
should be submitted to the determination of the 


jury.°8 


[§ 1895] (4) Darkness or Weather Conditions. 


The condition of the weather may amount to an ob- 
59 


struction of a railroad crossing. 


the weather is dark or stormy, however, does not 
excuse a traveler approaching a railroad crossing 
from looking or listening for approaching trains ;*° 


Misc. 821, 829, 280 NYS 490. (2) But 
the rule applies only where such per- 
son could have seen or heard the train, 
and there was nothing to excuse his 
failure to do so. Chicago, ete., R. Co. 
hee Van Stone, 68 Ind. A. 47, 119 NE 


tb) Accident at night.—(1) Thata 
railroad crossing accident happened in 
the night will not aid a person suing 
for injuries sustained, where it clear- 
ly appears that he could have discov- 
ered the approaching train despite 
darkness before attempting to cross 
the track. Rhodes v. Pennsylvania 
R. Co., 298 Pa. 101, 147 A 854. (2) 
Although it has become so dark that 
objects cannot be seen from a rea- 
sonable distance at a railroad cross- 
_ing, one approaching the crossing in 
an automobile is guilty of contribu- 
tory negligence in not seeing a train 
if the headlight on the locomotive is 
lighted. Taliaferro v. Pere Marquette 
rot 249 Mich. 281, 228 NW 778. 

c 
—Where the exercise of his faculties 
would warn him of an approaching 
train, it is negligence for a traveler 
to enter on a railroad track, although 
as a matter of fact he may be oblivi- 
ous of an approaching train, neither 
seeing nor hearing it. Southern R. 
Co. v. Hansbrough, 107 Va. 733, 60 SH 
58. And see infra § 1898. 

Presumption arising from failure 
to look and listen see infra §§ 1983-— 


1985. 

ae U. S.—Farley v. Norfolk, etc., 

Co,jet4 ok. (20)..93;; Delaware, etc., 
On v. Nahas, 14 F. (2a) 56; Erie R. 
yey v. Hurlburt, 221 Fed. 907, 187 CCA 

Ilowa.—Swearingen v. U. S. Railroad 
Administration, 191 Iowa 1098, 183 
NW 330. 

Md.—State v. Washington, etc., R. 
Co., 145 Md. 285, 125 A 538. 

Mass.—Creeley v. Boston, etce., R. 
Co., 263 Mass. 529, 161 NH "584. 

Mich.—Brady v. Pere Marquette R. 
Co., 248 Mich. 406, 227 NW 737. 

Mo.—Stillman vy. St. Louis-San 
Francisco R. Co., (A.) 266 SW 1005. 

N. J.—Horandt v. New Jersey Cent. 
RA Con T8oN:. JeL.'190;) 73. A 93. 

N. Y.—Fitch v. New York Cent. R. 
Cor, (233) N.Y. 366;°135, NEN598s) Foulp: 
Transp. Lines v. Erie R. Co., 132 
Misc. 821, 230 NYS 490. 

Oh.—Detroit, etce., R. Co. v. Rohrs, 
114 Oh. St. 498, 151 NE 714; Palmer 
Vouk. Conne2, Oh; ‘Cir. Ct. INiS: 235; 

W. Va.—Jameson v. Norfolk, etc., 
R. Co., 97 W. Va. 119, 124 SH 491. 

‘It is generally held that when 
there is no obstruction, a traveler up- 
on a highway and approaching a rail- 
road crossing is bound to see what is 
plainly visible.” Smith v. Oregon 
Short Line R. Co., 47 Ida. 604, 609, 
2Ti Proto. , 

‘Tt cannot be that ‘look’ simply 
means that a person with his eyes 
open shall turn his head in a particu- 
lar direction. The word as used and 
understood in the decisions must mean 
that he ‘looked’ intelligently, and in 
such manner that what his vision dis- 
closed might influence his action or 
eonduct. If the plaintiff in this case 


Thoughtlessness is negligence. 
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the crossing.®? 


‘T§§ 1894-1895 


but on the other hand imposes upon him the duty 
to use greater caution®! and to stop for the purpose 
if necessary,®? especially where he is familiar with 
And if he fails to exercise ordinary 
care in this respect whereby he is injured,** as where, 
notwithstanding the weather is dark and stormy, — 
he fails to look for or see an approaching train or 


cars which are plainly visible at some distance by 


The fact that 


looked to the west in that _ sense 

. he saw the approaching freight 
train; saw it plainly and distinctly, 
because it was in full and plain view. 
If he did not look in the sense indi- 
eated, in law he did not look at all.” 
Swart v. New York, etc., R. Co., 81 
App. Div. 402, 407, 80 NYS 906 [aft “77 
N. Y. 529 mem, 69 NE 1131 mem]. 

[a] Hasty glance.—W here one who 
could have seen an engine in motion 
and in motion toward him, had he tak- 
en a steady and deliberate look, that 
is, used ordinary care, relies on a 
hasty and imprudent glance, he is 
guilty of contributory negligence. 
Mockowik vy. Kansas City, etc, R. 
Co., 196 Mo. 550, 94 SW 256. > 


Application A of “physical fact.rule’’. 


see infra § 2 

57. gh Be v. Dietrick, 101 Md. 46, 
60 A 282, 4 AnnCas 292. 

58. See infra § 2052. 

59. Malone v. St. Louis-San Fran- 
cisco R. Co., 220 Mo. A. 9, 285 SW 123. 

[a] Fog constitutes . obstruction 
where it prevents a train’s being seen 
when not more than one hundred and 
fifty feet away. Malone v. St. Louis- 
San Francisco R. Co., 220 Mo. A. 9, 
285 SW 123. 

60. Butterfield, v. Western Union 
R. Corp., 10 Allen (Mass.) 532, 87 AmD 
678; Mynning v. Detroit, etc., R. Co., 
64 Mich. 98, 31 NW 147, 8 AmSR 804; 
Morrow v. North Carolina R. Co., 146 


N. C. 14, 59 SE 158; Serfas v. Lehigh, 
etc RaLCony 27. OMe a S00 Penal ou. 
14 ALR 791; Blight v. Camden, etce., 


R. Co., 143. Pa. St. 10, 21 A995 

“It is just as essential that a trav- 
eler in an automobile in the night- 
time keep his eyes open as it is that 
he adopt proper lights and speed.” 
Gallagher v. Montpelier, etc., R. Co., 
100 Vt. 299, 1387 A 207, 52 ALR 744. 

61. Hoffman v. Southern Pac. Co., 
101 Cal. A. 218, 281 P 681; Hoffman 
v. Southern Pac. Co., (Cal. A.) 279 P 
474; Hoffman v. Southern Pac. Co., 
84 Cal, A. 337, 258 P 397: Tolman -v. 
Syracuse, ete., RCo, 98 Ni vWe 198) 
50 AmR 649 {rev 31 Hun SOT); Mors- 
er v. Southern Pac, Co., 124 Or. 384, 
262 P 252. 

62. Grinestaff v. New York Cent. 
R. Co, 253 ll. A. 589. 

[a] Driver of motor vehicle is un- 
‘der the duty of stopping to listen for 
the approach of trains on a very dark 


night. Grinestaff v. New York Cent. 
R:i Col, 253% TWA. 589 

6a S.—Phillips v. Davis, 3 F. 
(2d) 798, 40 ALR 1241. 

Mass.—Farmer v. New York, etc., 
R. Co., 217 Mass. 158, 104 NE 492; 
Butterfield v. Western R. Corp., 10 
Allen 532, 87 AmD 678. . 


Mich.—-Mynning v. Detroit, etc., R. 


eat 64 Mich. 98, 31 NW 147, 8 AmSR 
Mo.—Central Coal, ete., Co. v. Kan- 
sas City Southern R. Co., (A.) 215 
Sw 914. 
Oh.—Toledo Terminal R. Co. v. 


Hughes. 115 Oh. St. 562, 154 NE 916. 
Pa.—Bline v. Western Maryland R. 
Co., 262 Pa. 38, 104 A 857. 
Wash. re arg v. Northern Pac. 
Ra Cosi sare 
64. U. S.—Phillips v. Davis, 


38 F..UR. Co., 70 Mich. 


reason of a headlight, or other lights or signals there- 
on,®® he cannot recover damages, although the rail- 
road company is itself guilty of negligence,®® as in 
failing to give the proper signals,®? or in running 
at an unlawful rate of speed.°® 
tions may be taken into account with other surround- 


But weather condi- 


(2d) 798, 40 ALR 1241. 

Tll.—Grinestaff v. New York Cent. 
Rie, CoO... 258 211). yA. eb 892 

Mass.—Farmer v. New. York, etc., 
R. Co., 217 Mass. 158, 104 NE 492. 

Mo.—Central Coal, ete., Co. v. Kan- 
sas City Southern R. Co., 215 SW 914. 

Vt.—Gallagher v. Montpelier, etce., 
Cy ai 100 Vt. 299, 1387 A 207, 52 ALR 

{a] Failure to turn on automobile 
headlights.—In the exercise of ordi- 
nary care it is the duty of an automo- 
bilist approaching a familiar crossing 
on a dark and rainy night .with his 
lights dimmed, although in conform- 
ity with a city ordinance, to turn on 
the full light if unable to see the 
crossing from where he stopped to 
look and listen. Phillips v. Davis, 3 
F. (2d) 798, 40 ALR 1241. 

[b] Truck driver knowingly ap- 
proaching crossing in fog is required 
to listen carefully, and to listen with 
the care of an ordinarily prudent per- 
son under the circumstances. Central 
Coal, ete., Co. v. Kansas City South- 
ern R. Co., (Mo. A.) 215 SW 914. 

Sed U. S.—Wilson v. Lehigh Val- 
ley R. Co., 38 F. (2d) 59 [certiorari 
den 281 U. 8. 754 mem, 50 SCt 408 
mem, 74 L. ed. 1164 mem]. 

Ill. Grinestaff v. New York Cent. 
R. Co., 253 Till. A. 589; Grinestaff v. 
New York Cent. R. Co., 258 Ill. A. 162. 

Iowa.—Russell v. Chicago, ete., R. 
Co., 204 Iowa 810, 216 NW 47; Bloom- 
field v. Burlington, ete., R. Co., 74 
Iowa 607, 38 NW 431; Starry v. Du- 
bene etc., R. Co., 51 Iowa 419, 1 NW 

La.—Walker vy. Louisiana R., etce., 
Co., 6 La. A. 479. 

Mich.—Glinecki v. Pere Marquette 
R: Co., 238 Mich. 361, 213 NW 168; 
Kwiotkowski v. Chicago, etc., R. Co., 
70 Mich. 549, 38 NW 468. 

Minn.—Brown v. Milwaukee, etc., R. 
Co., 22 Minn. 165. 
ied ohne v. Hines, (A.) 233 SW 

N. Y.—Tolman v. Syracuse, ete., R. 
Co., 98 N. Y. 198, 50 AmR 649 [rev 31 
Hun 39713 Whalen v. New York Cent., 
etc., R. Co., 15 NYS 941 [aff 58 Hun 
431, 12 NYS 527]; Howard v. North- 
ern Cent. R. Co., 1 NYS 528. 

Wash.—Keene v. Pacific Northwest 
Tract. Co., 153 Wash. 310, 279 P 756. 

Wis.—Steinhofel v. Chicago, etc., 
Rul Cove 392 ewisk’ Vl28 7. 6 bo IN We soa 
Haetsch v. Chicago. ete., R. Co., 87 
Wis. 304, 58 NW 393. 

Can.—Grand Trunk R. Co. v. Hain- 
er, 36 Can. S. C. 180. : 

66. Mynning v. 
Co., 64 Mich. 
804. 
65. 

67. Farmer v. New York, etc., R. 
Co., 217 Mass. 158, 104 NE 492 (cross- 
ing gong not ringing) ; Butterfield 


Detroit, ,etc., R. 
93, 31 NW 147, 8 AmSR 
And see cases Supra notes 60— 


v. Western Union R. Corp., 10 Allen 
(Mass.) 532, 87 AmD 678; Toledo 
Terminal R. Co. v. Hughes, 115 Oh. 


St. 562, 154 NB 916; Steinhofel v. 
Chicago, etc.; R..:Co., 92 Wis. 123, 65 
NW 852. 

68. Kwiotkowski v. Chicago, etce., 
549, 38 NW 463. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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'§$§ 1895-1898] 


ing circumstances in determining the question wheth- 
er the traveler was guilty of contributory negligence 
in the performance of the duty of looking and listen- 
ing,®® and may serve to excuse one driving on an 
unfamiliar road and unaware of its erossing.7° 
Whether or not the traveler is guilty of contributory 
negligence in such eases is usually a question for the 
ary : 

[§ 1896] (5) Smoke, Dust, or Steam. Greater 
care in looking and listening is imposed upon a travel- 
er where his view at arailroad crossing is obscured by 
dust, smoke, or steam from passing trains,’? or other 
sources,‘*® and it is generally held to be contributory 
negligence as matter of law for him to attempt to 
make the crossing without waiting until the ob- 
struction so caused has cleared away, and without 
then looking and listening, particularly when the 
traveler is familiar with the crossing and knows that 
trains frequently pass and are likely to pass at any 
moment. It has been held, however, that a failure 
to wait until the smoke and dust have cleared away 
is not negligence as matter of law.7* 

[§ 1897] (6) Noise Preventing Hearing. Al- 
though such circumstance will not excuse a failure 


62. Peart v. Orleans-Kenner 73. 
Mracts Co.) Skt aware t1 i28F S822; || Re Ca, 
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Lortz v. New York Cent., etc., 
83- Hun’ 271, 


(52.'C.32). 328 


to look and listen,’* a failure to hear an approaching 
train may be excused by noises which prevent one 
from hearing it,7® such as the noise caused by a 
wagon,’* a steam sawmill,’® falling waters,7® anoth- 
er train,®® or by noises from different sources tend- 
ing to mislead and confuse.’ The fact of such 
noises, however, increases the traveler’s obligation to 
look for approaching trains,8? and where in spite 
of such noises he goes forward experimentally from 
the safety zone without efficiently looking and is 
injured, he ¢annot recover,’? especially where he 
is familiar with his surroundings.’ Likewise, where 
his vision is obstructed, if his hearing is made use- 
less or less effective by noise over which he has econ- 
trol,8® such as that of his team,’® wagon,’? or mo- 
tor vehicle,** he will be guilty of contributory neg- 
ligence if he fails to stop the noise and listen before 
going on the tracks.®® 

[§ 1898] (7) Diversion of Attention. That a 
traveler’s attention is diverted by other matters and 
the danger arising therefrom also has an important 
bearing on the question of contributory negligence 
and may, under some circumstances, excuse his fail- 
ure to look and listen for an approaching train,®° 


Dec. 20 [aff 17 CincLBul 


31 NYS 1038; Baker vy. Tacoma Eastern R. 


Papner vy. Harmon, 12 OhNPNS 49; 
Merrill v. Minneapolis, ete., R. Co., 
27 S. D. 1, 129 NW 468. 

fa] Dazzling sun rays.—Where a 
erossing accident occurred in the 
evening, shortly before sundown, 
when the sun shone brightly, so that 
plaintiff's eyes were dazzled by the 
sun and she could not see by the 
ordinary use of her eyes, that fact 
might be considered in determining 
whether she was negligent, as well 
as the fact that the sun shone to- 
ward her, so as to prevent her from 
seeing the train before going upon 
the track. Merrill v. Minneapolis, 
etc., R. Co., 27 S. D. 1, 129 NW 468. 

[b] Dense fog.—(1) Where the 
density of a fog prevented seeing and 
hearing, an automobile driver who 
stopped, looked, and listened before 
crossing an interurban electric line, 
and who was fatally injured in colli- 
sion with a car on a curve, was not 
guilty of contributory negligence 
where the car was run at excessive 
speed under the circumstances and 
sufficient warning was not given of 
its approach. Peart v. Orleans-Ken- 
ner Tract. Co., 11 La. A. 11, 123 S 822. 
(2) A traveler was not guilty of con- 
tributory negligence where the loco- 
motive whistle was not blown or the 
bell rung, and the automatic cross- 
ing bell was not ringing, where the 
air was full of smoke and the night 
so dark and foggy that the engineer 
did not know that the locomotive 


had struck decedent. Papner v. 
Harmon, 12 OhNPNS 49. 
70. Nashville, ete., R. Co. v. My- 


rick, 16 Ala. A. 308, 77 S 458; Chi- 
eago, ete., R. Co. v. Fretz, 173 Ind. 
519, 90 NE 76. See Wilson v. Le- 
high Valley R. Co., 38 F. (2d) 59 
[certiorari den 281 U. S. 754 mem, 50 
sct 408 mem, 74 L. ed. 1164 mem] 
(holding a traveler guilty of con- 
tributory negligence notwithstand- 
ing he was driving along an _ un- 
familiar highway at night, where 
care in observing the roadway in 
front along the rays of the light 
from ‘his car would have brought to 
his sight the “Stop Look and Listen” 
post, and the beam of the headlight 
of the locomotive over the crossing 
when the locomotive was eight hun- 
dred feet away). 

71. See infra § 2067. 

72. Cleveland, etc., R. Co. v. Corn- 
wall, 34 Oh. Cir. Ct. 124; Pittsburgh, 
ete, RR. Co, wv. Peters, 1 1Ohy Cir, Ct: 
34, 1 Oh. Cir. Dec. 20 [aff 17 WklyL 
Bul 247]. 


Foran v. New York Cent., ete., R. Co., 
64 Hun 510, 19 NYS 417 [aff 147 N. 
Y. 718 mem, 42 NE 722 mem]. 

74. See infra § 2067. 

75. Chicago, ete., R. Co. v. Moon, 
88 Ark, 231, 114 SW 228. 

76. De Bow v. Cleveland, etc., R. 
Co., 245 Ill. A. 158; Leonard v. New 
York Cent. ete., R. Co., 42 N. Y. Su- 
per. 225. ’ 

77. Leonard v. New York Cent., 
etc., R. Co., supra. 

78. Townsend vy. Missouri Pac. R. 
Co., 163 La. 872, 113 S 130 [rev 6 La. 
A. 303]; Leonard v..New York Cent., 
etc., R. Co., 42 N. Y. Super. 225. 

[a] Thus the driver of a truck 
would not be guilty of negligence in 
letting his motor idle while listen- 
ing before crossing tracks where 
ears were shunted over a siding si- 
lently and under their own momen- 
tum, without any signal or warning, 
and amidst the innumerable noises 
connected with the operation of a 
sawmill plant. Townsend v. Mis- 
souri Pac. R. Co., 6 La. A. 303 [aff 
163 La. 872, 113 S 130, 54 ALR 538]. 

79. Leonard v. New York Cent., 
ete., R. Co., 42; No ‘-Y. Super. 225. 

80. Leonard v. New York Cent., 
ete), R.. (‘Conv supras 4 Pittsburgh, ete; 
R: Co: v. Peters, 1 Oh. Cir. Ct. 34, 1 
Oh. Cir. Dec. 20 [aff 17 CincLBul 247]; 
Muscarro v. New York Cent., etc., R. 
Co., 192 Pa. 8, 43 A 527; Grand Trunk 
R. Co. v. Hainer, 36 Can. S.C. 180. See 
Baltimore, etc., « Co. Ve. Hawke, 
(Del.) 148 A 27 (where it was said 
that one about to use a crossing is 
bound to anticipate that two trains 


‘moving in opposite directions might 


pass over the crossing at about the 
same time, and that the noise made 
by one train might prevent hearing 
the approach of the other). See also 
text and notes 95-97. 

81. Klotz v.. Winona, etc., R. Co., 
68 Minn. 341, 71 NW 257. | , 

[a]. Thus, where plaintiff might 
have been misled by the rumbling of 
a mill near by, the noise of an engine 
which he could see moving. away 
from him, and the blowing of its 
whistle, all of which noises from 
different sources might ‘have con- 
fused him, the case presented a ques- 
tion of fact rather than law, as to 
whether plaintiff used due care in 
looking and listening. Klotz v. Wi- 


nona, ete, R. Co., 68 Minn. 341, 71 
NW 257. 
82. Rautv. Northern Pace: RK: -Co:, 


(Mont.) 289 P 580; Pittsburgh, etc., 
R. Co. v. Peters, 1 Oh. Cir. Ct. 34, 1: 


Co., 44 Wash. 575. 87 P 826; Schmolze 
v. Chicago, etc., R. Co., 83 Wis. 659, 
53 NW 748, 54 NW 106. 


83. Cathcart yv. Oregon-Washing- 
Wi R., ete. ‘Co, 86 Or.//250, 168° BP 
84, Louisville, etc., R. Co. v. Wil- 


liams, 172 Ala. 560, 55 S 218. 
85. Chicago, etc., R. Co. Bennett, 


181 Fed. 799, 104 CCA 309. See cases 
infra notes 86—89. 

86. Chicago, ete, R. Co. v. Ben- 
nett, supra. 

87. Chicago, etc., R. Co. v. Ben- 


nett, supra; Weller v. Chicago, etc., 
R. Co., 120 Mo. 635, 283 SW 1061, 25 
SW 532. 

88. Ala.—Louisville, ete., R. Co. 
v. Cloud, 207 Ala. 393, 92 S 550, 

Cal.—Koster v. Southern Pac. Co., 
207 Cal. 753, 279 P 788; Rayhill v. 
Eee as Pac. €o.,35°Cal. Ay 231, 169 

Mo.—Central Coal, ete., Co. v. Kan- 
sas City Southern R. Co., (A.) 215 
Sw 914. ’ 

Tex.—San Antonio, ete., R. Co. v. 
Singletary, (Civ. A.) 251 SW 325. 

Va.—Washington, ete, R. Co. v. 
Zell, 118 Va. 755, 88 SEH 309. 

[a] Noise and rattle of automo- 
bile emphasizes the duty of its occu- 
pants to slow up so as to be certain 
that they could hear an approach- 
ing train above the noise of their 
own vehicle. San Antonio, ete., R. 
Co. v. Singletary, (Tex. Civ. A.) 251 
SW 325. 

89. Chicago, etce., R. Co. v. Ben- 
nett, |, T8isi red. 799, (L045 CCA 309 
Koster v. Southern Pac. Co., 207 Cal. 
753, 279-P 788; Rayhill v. Southern 
Pale: \Co4) 35: 'Cail. :A., 231,169 P7148 
(failure to stop automobile engine). 

[a] Driver of closed automobile 
whose car was struck by a train at 
an intersection was guilty of con- 
tributory negligence as matter of 
law, notwithstanding noise at inter- 
section was so great as to prevent a 
person seated in an inclosed car from 
hearing signals of a steam locomo- 
tive, since he was required in such 
event to stop his motor and open the 
door or windows of ‘his car and 
listen. Koster v. Southern Pac. Co., 
207 Cal. 753, 279 P 788. See infra § 
1903; and cases supra notes 85-88. 

90. Cal.—Young v. Southern Pac. 
Co.; 189: Cal. 746, 210 P 259. 

Ill.—Chicago, ete., R. Co. v. Fell, 
CALA FPA S9 2 

Iowa.—Pratt v. Chicago, etc, R. 
Co., 107 Iowa 287, 77 NW 1064. 

La.—Barnett v. Louisiana West- 
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as where the diversion is something that threatens 
danger and confuses and perplexes the traveler and 
irresistibly deprives him of the opportunity to look 
Fhe excuse must be substantial,°? and 
must, it has been held, amount to practical incapacity 
to give attention by reason of some actual prevention, 
physical or its equivalent,®* the test being the de- 
gree of care a prudent person would exercise under 
Where a traveler’s failure to see 
and hear the train by which he is injured is caused 
by his attention being attracted to another train 
which he is trying to avoid, he is not guilty of con- 


and listen.?? 


like distraction.®* 


ern R. Co., 141 La. 698, 75 S 649, LRA 
1917E 1124. 

N. Y.—Rodrian v. New York, etc., 
Re COn eon Nee an 020, \2005N baa iad 
Woodard v. New York, ete., R. Co., 
106 N. Y. 369, 375, 138 NE 424, 

“To be an excuse the object or 
cause which so diverts the attention, 
must be something which can jus- 
tify, consistently with prudence, the 
withdrawal of attention from _ the 
near and imminent danger. Other- 
wise it is mere needless curiosity 
i itself amounts to _ inatten- 
tion.” Woodard v. New York, etc., 
Ri Con; supra. 


[a] Attention to matter foreign 
to immediate surroundings, if no 
particular reason therefor exists, 


will not excuse failure to look and 
listen. Nederhiser. v. Chicago, etc., 
R. Co., 202 Iowa 285, 208 NW 856. 

91. Bush v. Union Pac. R. Co., 62 
Kan. 709, 64 P 624; Guhl v. Whit- 
comb, 109 Wis. 69, 85 NW 142, 83 
AmSR 889. 

92. Bahlert v. Chicago, etc, R. 
Co., 175 Wis. 481, 185 NW 515. 

83. Iowa.—Ballard Vv. Chicago, 
ete., R. Co., 193 Iowa 672, 185 NW 
993. 

Mich.—West v. Detroit Terminal 
evs oe 229 Mich. 590, 201 NW 955. 

D.—Sherlock v. Minneapolis, 
ee R. Co., 24 N. D. 40, 138 NW 976. 

Utah.—Jénsen v. Oregon Short 
‘Line R. Co., 59 Utah 367, 204 P 101. 

Wis.—W'hite v. Minneapolis, etc., 
R. Co., 147 Wis. 141, 133 NW 148; 
Clemons v. Chicago, etc., R. Co., 137 
Wis. 387, 119 NW 102. 

[a] Rule otherwise stated.—The 
only diversion of attention excusing 
failure to look and listen at a railroad 
crossing is where the attention is so 
irresistibly forced to something else 
as to deprive the traveler of oppor- 
tunity to look and listen. Sherlock 
v. Minneapolis, ete., R. Co, 24 N. D. 
40, 138 NW 976 

Tb] Aittention attracted by by- 
standers.—(1) That the attention of 
an automobile driver approaching a 
railroad crossing was attracted by a 
person attempting to warn her of an 
approaching train did not excuse her 
failure to exercise continued vigi- 
lance on her part, where she did not 
know that he was attempting to at- 
tract her attention, and paid little 
attention to what he did. Ballard v. 
Chicago, etc., R. Co., 193 Iowa. 672, 
185 NW 9938. (2) In a crossing colli- 
sion case, that the driver’s atten- 
tion was diverted, when the auto- 
mobile was close to the track, by 
shouts of railroad employees on ap- 
proaching cars causing the driver to 
look back would not excuse the driv- 
er of negligence in failing to discov- 
er the approaching train, where his 
conduct gave no indication that the 
shouting caused him in any way to 
change his course of action. West v. 
Detroit Terminal R. Co., 229 Mich. 
590, 201 NW 955. 

[c] Attempt to control team.— 
(1) Where plaintiff knew that a train 
was about due and the track was in 
plain sight, he could not recover for 
injuries received because his atten- 
tion was taken up with an attempt 
to control his team so that he did not 
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for the’ jury.®8 


give proper care to the approach of 


the train. Lee v. Chicago, etce., R. 
Co.,-68 Minn. 49, 70 NW 857. (2) 
Where a traveler stopped at a 


bridge fifty-three feet from the track 
and looked and listened, after which 
he proceeded to the crossing at a 
fast walk, and, his attention being 
occupied with controlling the team 
which was prancing, he did not look 
or listen again until his horses were 
actually on the track, he was guilty 
as matter of law in not continuing to 
look and listen until ‘he reached the 
track, the diversion caused by the 
horses’ prancing not being so irresisti- 
ble as to excuse his failure. Smith 
Vv. \Chicago; tete:, Re Co, dst Was, 97; 
118 NW 688. 

[d] Gradual curve in highway at 
crossing where the road is paved and 
almost straight cannot be held to 
be a diverting circumstance, justify- 
ing giving entire attention to con- 
trol of automobile. Tegtmeyer- v. 
Byram, 204 Iowa 1169, 216 NW 613. 

[Le] Operation of motor.—Where 
plaintiff, operating a tractor hauling 
a trailer loaded with gravel, on ap- 
proaching a railroad farm crossing 
on an up grade stopped sixty feet 
from the track and looked and 
listened, and then started across at 
a gradually slackening speed and 
was struck on the crossing by de- 
fendant’s train, the necessity of de- 
voting his whole attention to the op- 
eration of the tractor was not such 
an irresistible, diversion of attention 
as would absolve him from the duty 
of again looking and listening before 
crossing the track. Kanass v. Chi- 


cago, ete., R. Co., 180 Wis. 49, 192 
NW 383. 
[f{] Multiplicity of danger.— 


Where there is considerable move- 
ment by trains upon different tracks 
in the vicinity of a crossing, a per- 
son in attempting to cross the tracks 
may be excused when under other 
conditions he would be chargeable 
with contributory negligence. Jen- 
sen v. Oregon Short Line R. Co., 59 
Utah 367, 204 P 101. 

{g] Smoke and dust are not di- 
verting circumstances excusing fail- 
ure to look.—Wasson v. Illinois Cent. 
R. Co., 203 Iowa 705, 218 NW 388. 
And see supra § 1896. 

94. Union Tract. Co. v. Haworth, 
187 Ind. 451, 115 NE 758, 119 NE 869. 

[a] Rule applied.—The duty is 
modified and lessened where two 
cars pass so close together that the 
noise of the second approaching the 
point of collision is drowned by that 
of the first which has passed. Un- 
ion Tract. Co. v. Haworth, 187 Ind. 
451, 115 NE 7538, 119 NE 869. 

95. West v. New -Jersey R., etc., 
Coy, WS2cNa de las Seah 3s: Nis Lh 
430]; Leonard v. New York Cent., 
ete; WROCo. 42s aN Ye Super: 225: 
ene ae R. Co. v. Werner, 89 

a 


96. U. S.—McClary v. 
etc,, R. Co., 46 Fed. 343. 
Ark.—St. Louis, ete., R. Co. v. Mar- 
tin, 61 Ark. 549, 38 SW 1070. 
Kan.—Bush v. Union Pacific Co., 
62 Kan. 709, 64 P 624 
Mich.—Duvall_ v. 
Ri Coy, 


Chicago, 


Michigan Cent. 
105 Mich. 386, 68 NW 437; 


’ DOA 


[§§ 1898-1899 


tributory negligence,®® but the mere fact that another 
train is approaching or passing, or has passed,?® or 
is standing near the crossing,®” is not such a diver- 
sion as will excuse a traveler from going on a eross- 
ing without looking or listening, the question of neg- 
ligence in such cases depending on the circumstances 
of the particular case and usually being a question 


[§ 1899] (8) Impairment of Sight or Hearing. 
If either the sense of sight or hearing is impaired®® 
or if either cannot be exercised to advantage,! the 
obligation to use the other sense is the stronger, and 


Gardner v. Detroit, ete., R. Co., 97 
Mich. 240, 56 NW 603; Gebhard v. 
Detroit, etc., R.uCove 9 “Mich. 586, 44 
NW 1045. 

Mo.—Butts v. St. Louis, ete., R. 
Co., 98 Mo. 272, 11 SW 754; Purdom 
y; Missouri Pac. R. Co., (A.) 275 SW 


N. Y.—Woodard v. New York, 
etc., R. Co., 106 N. Y. 369, 13 NE 424. 
Pa.—Muscarro v. New York Cent., 
etc., R. Co., 192 Pa. 8, 338 A 527; Snell 
v. Railroad Co., 1 Pa. C. Pl. 24. 
x ~Cinei i, ete., R. 
Co., 135 Tenn. 92, 185 SW 62. 

Utah.—Jensen v. Oregon Short 
Line R. Co., 59 Utah 367, 204 P 101. 

Wis.—Guhl v. Whitcomb, 109 Wis. 
69, 85 NW 142, 88 AmSR 889. 

[a] Train not threatening safety 
has no tendency to confuse, mislead, 
or disconcert, and can afford no ex- 
cuse for failure to look and listen. 
Jensen y. Oregon Short Line R. Co., 
59 Utah 367, 204 P 101. See supra § 
1897 note 80. 

97. St. Louis, ete., R. Co. v. Rod- 
dy, 110 Ark. 161, 161 SW 156; Lang- 
ham: -v. Chicago, ete; BR. -Co:,). 201 
Iowa 897, 208 NW 356 (train stand- 
ing three hundred feet from cross- 
ing); Stillman v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 266 SW 1005; 
Moreland v. Chicago, etc., R. Co., 117 
Nebr. 456, 220 NW 692 (freight train 
standing on sidetrack). 

[a] Engine letting off steam.—A 
traveler struck by a train which he 
could have seen except for a failure 
to look was negligent, even conced- 
ing that he had a right to pay great- 
er attention to a freight train on an- 
other track and ‘he did not hear the 
approach of the train because of 
noise made by the escape of steam 
on the freight engine. St. Louis, 


ete., R. Co. v. Roddy, 110 Ark. 161, 
161 SW 156. 
{[b]. Engine not moving toward 


crossing and five: hundred and forty 
feet away from it on another track 
was not such a legitimate object of 
attention as would reasonably draw 
attention away from the danger of 
an approaching car, and excuse fail- 
ure to observe ordinary caution to 
look before driving on track. Still- 
man v. St. Louis-San Francisco R. 
Co., (Mo. A.) 266 SW 1005. 

98. See infra §§ 2057, 2058. 

99. Chicago, etc., R. Co. v. Pounds, 
82 Fed. 217, 27 CCA 112; Smith v. 
Chicago, ete., R,. Co.,.99 Nebr. | 378, 
156 NW 6389; Krenn y. Pittsburgh, 
etc., R. Co., 259 Pa. 443, 103 A 299. 

1. U. S.—Chicago, ete., R.. Coe Ve 
Pounds, 82 Fed. 217, 27 ces 112. 

Ind. — Louisville, ete., Conewes 
Stommel, 126 ind. 35, opt ‘NE 863; 
Pittsburgh, etc., R. Co. v. Martin, 82 
Ind. 476. 

Mich.—Thomas v. Chicago, etc., R. 
Co., 86 Mich. 496, 49 NW 547, 

Mo.—Weller. v. Chicago, etc., —R. 
ce 120 Mo. 635, 28 SW 1061, 25 SW 


meant —Todd v. Cincinnati, etc., R. 
Co., 185 Tenn, 92, 185 SW 62; South- 
ona Co. Vv. Campbell, 8 Tenn. Civ. 

Tex.—Houston, etc, R. 
Ee prin 46 Tex, Civ, A. 


oh 161 
SW 817 : 


For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1899-1901 


failure to-do so is such negligence as bars recovery.” 

[§ 1900] (9) Crossing behind Passing Train.® 
failure to look and listen before going on a erossing 
is not excused by the fact that a train has recently 
passed in the same direction or on the same track,‘ 
or on another track;° and an attempt to cross a rail- 
road track immediately behind a passing train, where 
the traveler’s view or hearing is obstructed by such 
train or otherwise, without exercising due care in 
looking and listening for approaching trains or ears,°® 
or without waiting until such passing train proceeds 
far enough for him to observe whether another train 
is approaching,’ is contributory negligence barring 
recovery, especially where the traveler is familiar 
with the crossing and knows of the frequency and 
speed with which trains pass there® or knows that 
a train is about due,® and although there was a fail- 


ure on the part of the railroad to 
Noise preventing hearing’ see su- 


pra § 1897. 

Where crossing obstructed see su- 
pra § 1880. 

2. -Lowisviile,.. \ete:, BR. Co... -v. 
Stommel, 126 Ind. 35, 25 NE 863; 
Thomas v. Chicago, etc., R. Co., 86 
Mich. 496, 49 NW 547; Southern R. 


Co. v. Campbell, 8 Tenn. Civ. A. 190. 
And see cases supra this section. 

8. Diversion of attention by pass- 
ing trains or cars see supra § 1898 
notes 95-96. 

4. U. S.—Holland vy. Chicago, ete., 
R. Co., 18 Fed. 243, 5 McCrary 549. 

Ala. ” Louisville, ete Ret Co. NV; 
Williams, 172 Ala. 560, 55 S 218. 

Colo. —Headley v. Denver, ete. BR: 
Go., 60>. Colo. 500,. 154 2 731. 

Ind.—Smith v. Wabash R. Co., 141 
Ind. 92, 40 NE 270; Baltimore, etc., 
Co. v. Talmage, 15 Ind. A. 203, 43 
NE 1019. 


Miss.—Jackson v. Mobile, ete., R. 
Co., 89 Miss. 32, 42 S 236. 
Mont.—Rau vy. Northern Pac. R. 


Co., 289 P 580. 
N. 


Y.—Daniels v. Staten Island 


at aa nee Col yi25 UNe Yur 40%) 26 
Oh.—Cleveland, etc., R. Co. 

Cornwall, 14 Oh. Cir. Cia Naas! 209. 
Pa.—Robertson v. Pennsylvania 


R. Co., 180 Pa. 48, 36 A 403, 57 AmSR 
620. 
R. I.—Ormsbee y. Boston, etg., R. 
Corp., 14 R. I. 102, .51 AmR 354. 
Tex.—Texas, etc., R, Co. v. Hare, 4 
Tex. Civ. A. 18, 23 SW 42. 
Va.—Wilmouth v. Southern R. Co., 


125 Va, 511, 99 SE 665 


But see Duame vy. Chicago, ete., R. 
Co., 72 Wis. 523, 40 NW 394, 7 AmSR 
879 (holding. that: the stop, ‘look, and 
‘listen rule is inapplicable where a 
train has passed the crossing while 
the person injured is within a few 
rods of it and has passed on out of 
sight so as to induce the belief that 
it is continuing on and he has no 
reason to believe that it will imme- 
diately return). 

5. Harrison vy. North Carolina R. 
Co., 194 N. C. 656, 140 SE 598 (one 
struck by a passenger train on a 
track next to him after the passing 
of a freight train on a more distant 
track is not excused from the duty 
to look and listen). 

6. S.—Southern Pac. Co. v. 
Day, 38 F. (2d) 958; New York Cent. 
elica f.Co. Vv. Maidment, 168 Fed. 21, 
93 CCA 413, 21 LRANS 794; Stowell 
v. Erie R. Co., 98 Fed. 520, 39) CCA 
145. 

Cal.—Griswold v. Pacifie Electric 
ee COs 40 Cal.» A. SLs 8 bok, Ob 

T1l. —Devine v. Chicago, etes. Re Co., 
170 Til. A. 283. 

Mont.—Rau v. Northern Pac. R. 
Co., 289 P 580; George vy. Northern 
Pac. R. Co., 59 Mont. 162, 196 P 869. 

N. J.—New denser, Cents Ri -Covlv; 
Smalley, 61 N. 27%, 39 A 695. 

N. oe Nala < Staten Island 
Rapid TPAnett €o:; 125° N. *Y.407,* 26: 
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A 


Cars.13 


give the proper 


NE 466; Bieseigal v. New York Cent. 
R. Co., 33 Barb. 429 [rev on facts 34 
N. Y. 622, 90 AmD 741]; Hamm v. 
New York Cent., etc., R. Co., 50 N. Y. 
Super. 78; Moore v. New York Cent., 
ete, GR: Co., 17- NYS. 205. 
Oh.—Cleveland, etc, R. 
Cornwall, 34 Oh. "Cir. Ct. 124. 


Cortex. 


Pa.— Gasser v. Philadelphia, etc., 
R. Co., 266 Pa. 498, 109 A 760; Hov- 
enden vy. Pennsylvania ‘Re Co., 180 


Pa. 244, 36 A 731 {aff 13 Monte. Co. 
9]; Kraus v. Pennsylvania R. Co., 
139 Pa. 272, 20 A 993. 

Tex.—St. Louis, ete. R. Co. v. 
Paine, (Civ. A.) 188 Sw 10338. 

Wis.—Schlimgen v. Chicago, 
R. Co., 90 Wis. 186, 62 NW 1045 

7. Kan.—Brown y. St. Louis-San 
Francisco R. Co., 121 Kan. 32, 245 P 

v. Chicago, 


1034 

Minn.—Marty Rs 
Co., 38 Minn. 108, 35 NW 670 

Mo.—Henderson v. St. Louis-San 
Francisco R. Co., 284 SW 788 [aff 
(A.) 248 SW 987]. 

N. J.—Stryker v. Pennsylvania R. 
Corum LOA Ni dee 1 299 E40 PAs 245 1: 
Stryker  v. Pennsylvania R. 
CSupp)) 132 As 2558 

N. Y.—Zaun v. Long Island R. Co., 
139 App. Div. 719, 124 NYS 511 [aft 
202 ON OY.* 1599 mem, 95 NE 1142 
mem]; Purdy v. New York Cent., 
ete., R. Co.,.87 Hun 9%, 33, NYS 952. 

Oh.—Pennsylvania. R. Co. v. Rusy- 
nik, 117 Oh. St. 5380, 159 NE 826, 56 
ALR 538. 


etc., 


etc., 


Co., 


Pa.—Hughes v. Delaware, etce., 
Canal Co., 176 Pa. 254, 35 A 190. 
W. Va.—Gray v. Norfolk, ete., R. 


Co., 99 W. Va. 575, 130 SE 139. 

8. Ill.—Benson vy. Chicago, etc., R. 
Cos. 41) Li Ae 227. 

Mich.—Lamb v. Pere Marauette 
R. Co., 221 Mich. 273, 191 NW 227. 

Mo.--Henderson v.’ St. Louis, etce., 
as te (A.) 248 SW 987 [aff 284 SW 

Or.—Durbin v. Oregon R., etc., Co., 
MAOr io, al, Eos AmMSRELTSY us 

Pa.—Nolder v. Pennsylvania R. 
Con2782 Pas 495, 123A 1b 07, 

[a] Thus a pedestrian who pro- 
ceeded to cross tracks at a crossing 
when a receding train was one hun- 
dred feet away, although he knew, 
through his familiarity with the 
crossing, that a plain view of a train 
coming around a bend toward the 
crossing in an opposite direction was 
impossible until the receding train 
was two hundred feet from him, and 
who was struck by an approaching 
train, although the locomotive head- 
light was lit, was contributorily neg- 
ligent as matter of law. Nolder v. 
Pennsylvania R. Co., 278 Pa. 495, 123 
A ane 

9. Fletcher v. Fitchburg R. Co., 
149 Mass. 127, 21 NE 302, 3 LRA 743. 

10. Pennsylvania R. Co. v. Rusy- 
nik, 117 Oh. St. 5380, 159 NH 826, 56 
ALR 5388. 

11. i1l1—Wabash R. Co. v. Smith, 
162 Ill. 583, 44 NE 856. 


statutory sigenals.?° 
such care, and prudence in looking and listening be- 
fore crossing as a reasonably prudent man would 
exercise under like circumstances he is free from 
contributory negligence,!! and whether he exercised 
such care or not is usually a question of fact depend- 
ing on the circumstances of the particular case.!? 

[§ 1901] (10) Crossing Obstructed by Standing 
The presence of standing ears at a crossing 
is a notice of danger,!* calling on the traveler to 
exercise the greater care which ordinary caution 
requires;*® and where the view of one about to enter 
upon a railroad crossing is obstructed by standing 
ears, 1f he attempts to cross without exercising prop- 
er care to look and listen for the purpose of dis- 
covering an approaching train as soon as it ean 
be seen,?® as immediately after reaching the end 
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But if the traveler exercises 


Iowa.—Funston v. Chicago, ete., R. 
Co., 61 Iowa 452, 16 NW 518. 

N. Y.—Carr Vv. New York Cent., 
ete, R. -Coi, 6G0LN. Yo 6335)\-Crone Y. 
New York Gent., ete., R. Co., 20 NYS 
529 [aff 141 N. Y. 604 mem, 36 NE 
740 mem]. 

Tenn.—Iron Mountain R. Co. v. 
Dies, 98 Tenn. 655, 41 SW 860. 

Tex.—International, etc, R. Co. .v. 
Knight, (Civ. A.) 52 SW 640; Inter- 
national, etc., R. Co. v. Sein, 11 Tex. 
Civ. A. 386, 33 SW 558. 

[a] Thus (1) where the traveler 
waited for a freight train to pass and 
started to cross the tracks after what 
he supposed was the last car had 
passed, and was struck by a car fol- 
lowing, which had been separated 
from the other cars for the purpose 
of making a flying switch, it was 
held that he was not necessarily 
guilty of negligence in not seeing the 
ear. Brown v. New York Cent. R. 
Co.,- 32: N. —¥7"597,-83. AmD, 353) fart 
31 Barb. 385]; Bowen v. New York 
Cent:,| etc., .R.Co., 89° Hun: 594, 35 
NYS 540. (2) Where the view of the 
main track at a crossing was cut off 
except for a short distance, and one 
wishing to cross waited until a train 
had passed and then went upon the 
track and was struck by a part of 
the preceding train, which had bro- 
ken loose and was following at a 
thigh rate of speed, he was not guilty 
of contributory negligence. Chicago, 


ete., R. Co. v. Vester, 47 Ind. A. 141, 
93 NE 1039. 

12. See infra § 2056. 

13. Diversion of attention by 
geen cars see supra § 1898 note 

14. ung v. New York, etc., R. 
Cox 107 °N. By. 500, 14 NE "434, 

15. Burton v. Pryor, (Mo. A.) 198 
SW 1117; Director Gen. of Railroads 


v. Pence, 135 Var 3829; 116 Sh a5iy 
Beckwith v. Spokane International 
R. Co., 120 Wash. 91, 206 P 921; Rob- 
inson Vv. Chesapeake, etc., R. Co., +90 
W. Va. 411, 110 SE 870. 

“All persons are charged with 
knowledge of the ordinary crossing 
dangers, and» on coming thereto 
should look over, around, and be- 
yond nearby cars on a side track for 
approaching trains.’ Wyatt v. Ya- 
ee ete., Ri Co., (lia. a 127 S 479, 


[a] Circumstance to be considered. 
—The presence of a freight car on a 
side track forty feet from the main 
track on which plaintiff was struck, 
which obstructed plaintiff's view up to 
that point, is a circumstance bearing 
on the care required of both parties. 
Bannister v. Illinois Cent. R. Co., 199 
Iowa 657, 202 NW 766. 

16. Cal.—Young vy. Southern Pac. 
Co., 182 Cal. 369, 190 P 36. 

Tia. —Consolidated ee v. Yazoo, 
ete., R.-Co.,,155 La. 2383, 99-S 203. 

Mich.—Downey v. Pere Marquette 
R. Co., 230 Mich. 243, 202 NW 927. 

Mo.—Dickey v. Wabash R. Co., (A.) 
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vf,17 or passing, the standing cars which obstruct his 
view,!® and if, where necessary to do so, he fails to 
stop to look and listen for the purpose,?® he is charge- 
able with contributory negligence precluding recoy- 
ery,?° notwithstanding negligence on the part of 
the railroad company in failing to sound the proper 
however, the ques- 
proper care and cau- 
tion in looking or listening before going upon a eross- 
‘ing where the view was obstructed by standing cars 
depends on the circumstances of the particular case 


warning signals.?? me cohen ts 
tion whether the traveler use 


‘and is for the jury.?? 


[§ 1902] (11) Speed of Traveler. 
rules, imposing the duty of looking and listening 
upon a traveler about to ase a railroad crossing,?°—?4 
are especially applicable where a traveler carelessly 


‘251 SW: 112; Freie v. St. Louis, ete., 
ol Ss oes (A.) "241 SW 671. 
N. Y.—Young v. New York, etc., R. 


Co., 107 N. Y. 500, 14 NE 434. 
; Tex.—Gulf, ete., R. Co. v. Younger, 
(Civ. A.) 40 Sw 423. 

Vt.—Buck v. Rutland R. Co., 101 Vt. 
282, 143 A 297. 

Wash.—Beckwith v. Spokane Inter- 
‘national R. Co., 120 Wash. 91, 206 P 
92 as. 


17. Crowson v. Minneapolis, 
‘R. Co., —— N. D. 100, 161 NW 725. 
18. S$.Hines v. Texas, etc., R. 
(Ores 119" Fea. 157, 55 CCA 654. 
~ Ark,—St. Louis, ete), R.i Co: \v. Hitt, 
76 Ark. 227, 88 SW 908, 990i Little 
Rock, ete., R. Co. v. Cullen, 54 Ark, 
‘431, 16 SW 169. 
* Ga.—Ashworth v. Hast Tennessee, 
etc., R. Co:, 97 Ga. 306, 23 SE 86. 

Mich.—Lau v. Lake Shore, etc., R. 
Co., 120 Mich. 115, 79 NW 13. 

Minn. —Weyl v. Chicago, etc., R. Co., 
40 Minn. 350, 42 NW 24 cf 

Mo.—Harlan v. St. Louis, etc. 
Co., 64 Mo. 480. 

N. C.—Daily v. Richmond, etc., R. 

Co., 106 N. C. 301, 11 SH 320. 
: Pa.—Mankewicz v. Lehigh Valley 
R. Co., 214 Pa. 386, 63 A 604 [aff 31 
Pa. Co. 565]; Keppleman v. Philadel- 
phia, etc., R. Co., 190 Pa. 333, 42 A 
697; Damikas v. Standard Steel Car 
Co., 15 Pa. Dist. i 

19. rie R. Co. v. Schultz, 173 Fed. 
159 9@ CCA 1573 3"*Young ev. "Southern 
Pac. Co., 182 Cal. 369, 190 P 36; Rule 
Ni Atchison, etc., R. Co., 107 Kan. 479, 
1920 PR #7295 Barnes v. Altoona, etc., 
Electric R. Co., 86 Pa. Super. 332. 

[a] Stopping where one cannot see 
is not a compliance with this rule, and 
where deceased, who was familiar 
with a railroad crossing, stopped at a 
‘point where he could not see the track 
on account of standing cars, and 
failed to go elsewhere to a point 
where he could have seen an ap- 
proaching train, and was killed in 
crossing, his representative could not 
recover therefor. Bistider v. Lehigh 
Walley R. Co., 224 Pa. 615, 73 A 940. 


etc., 


20. Boston, etc., R. Co. v. McGrath, 
179. Fed. 328, 102 CCA 507; Hrie R. 


Co. v. Schultz, 173° Fed. 759, 97 CCA 
573; Burton v. Bryor, (Mo. A.) 198 
SW 1117; Dickey v. Wabash R. Co., 
(Mo. A.) °251 SW 112; Freie v. St. 
Louis, etc., R. Co., (Mo. A.) 241 SW 
671; Bistider v. Lehigh Valley R. Co., 
224 Pa. 615, 73 A 940; Barnes v. Al- 
toona, etce., Electric R. Co., 86 Pa. 
Super. 332; Buck v. Rutland R. Co., 
101 Vt. 282, 143 A 297. But see North- 
ern Pac. R. Co. v. Holmes, 3 Wash. 
TT. 202, 548, 14 P 688, 18 P 76 (holding 
that a failure to stop, look, and listen 
before crossing, where the traveler’s 
view is partly obstructed by the cars, 
is not in itself such contributory neg- 
ligence as will take the case from the 
jury). And see cases supra this sec- 
tion. 

21. Consolidated Cos. v. 
etc.;) R.-.Co., 
Freie v. St. Louis, etc., 


Yazoo, 
155° Lia. 233% "99° (S203: 
R. Co., (Mo. 
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or recklessly goes upon a erossing at a rapid rate of 
speed,?®> as where, when there is an opportunity to 
ascertain the approach of a train by the use of prop-_ 
er precautions, he drives rapidly upon the crossing 
without looking,?® looking and listening,?’ or, where’ 
necessary, without stopping to look and listen, 28° OY: 
at such speed that he cannot stop after discovering 
danger,?® and especially where he is aware of the 
crossing and the view is obstructed ;*° and this is the 
rule, although the railroad company itself is neg- 
ligent in running the train at an unlawful rate of 


speed,*! or in failing to give the proper signals of its 


The above | approach.” 


A.) 241 SW 671. 

22. See intra § 2070. 

23-24. See supra §§ 1879-1882. 

25. Morse v. Erie R. Co., 65 Barb., 
(N. Y.) 490: Dascomb v. Buffalo, etc., 
R. 'Co., 27 Barb. (Ni Y¥2) 2215 

26. Cal.—Basham v. Southern Pac. 
Co.,\176 Cal. 320, 168 P 359 ~ Koch v. 
Southern California R. Co., 148 Cal. 
677, 84 P 176, 113 AmMSR 332, 4 LRANS 
521 (although the gates were open). 

Iowa.—Sturgeon v. Minneapolis, 
etc., R. Co., 187 Iowa 645, 174 NW 381; 
Moore v. Keokuk, etc., R. ‘Cor 89 Iowa 
223, 56 NW 430. 

Mich. —Hardy v: Pere Maratatte R. 
Co., 208 Mich. 622, 175 NW 462. 


Mo.—Stotler v. Chicago, ete: IR. 
Co.,.204 Mo. 619, 1083 SW. 1. 
Oh.—Baltimore, ete, RR. Co. iv. Mice 


oer 16 Oh. Cir, Ct. 87 8 Oh. Cir. Dec. 

Wash.—Loughnan vy. 117 
Wash. 166, 200 P 1086, 

Ont.—Johnston v. Northern R. Co., 
34° U. (GC. Qa BS 432. 

27. Engrer v. Ohio, etc., R. Co., 142 
Ind. 618, 42 NE 217; Cones v. Cincin- 
nati, etc., R. Co., 114 Ind. 328, 16 NE 
638; Western Maryland R. Co.. v. 
Kehoe, 83 Md. 434, 35 A 90; Nash v. 
New York Cent. ete., R. Co., 125 N. Y. 
715. 26 NE 266. 

28. Cal.—Basham v. Southern Pac. 
Co., 176 Cal. 320, 168 P 359. 

11l.—Chicago, ete., R. Co. v. Stewart, 
a WE AS G47. 

Iowa.—Reeves v. Dubuque, ete., R. 
Co., 92 Iowa 32, 60 NW 243. 

Kan.—Chicago, ete., R. Co. v. Pal- 
mer, 60° 706. Union Pac: Ro Co.ly. 
Adams, 33 Kan. 427, 6 P 529. 

N.. Y.—Cullen .v. Delaware, ete., 
Canal Co., 113 N.Y. 667; 21 NE 716. 

[a] Slow rate of speed in ap- 
proaching a crossing does not excuse 
failure to stop, look, and listen for 
trains. Basham v. Southern Pace..Co:, 
176 Cal. 320, 168 P 359. 

29r 7 S.— Rogers v. Chicago, ete., 
R. Co... 39 R.. (20). 601. 

Cal. -_Pepper v. Southern Pac. Co., 
105 Cal. 389, 38 P 974; Christman v. 
pe uenean Pac. Co., 38 Cal. A. 196, 175 


Hines, 


Colo.— Freeman v. Wright, 81 Colo. 
397, 255 P 610; Great Western R. Co. 
v. Lee, 70 Colo, 140, 198 P 270. 

Ga.—FE lberton, ete., R. Co. v. Thorn- 
ton, 32 Ga. A. 259, 122:SE 795. 

Ind.—Cleveland, ete, R. Co. v. 
Baker, 190 Ind. 6338, 128 NE 836; 
Cleveland R. Co. v. Gillespie, (A.) 172 
NE 131. 

Kan.—Gage v. Atchison, ete., R. Co., 


‘91 Kan. 253, 137 P 938, AnnCasi915B 


410. 

La.—Draiss 'v. Payne, 158 La. 652, 
104 S 487; Gibbons v. New Orleans 
Terminal Co., 1 La. A. 371 [aff 159 La. 
347, 105 S 367]. 

Md.—Glick | ‘v. etc., 
aad Be ACOs, 92. A 
778. 

Mich.—Phinney v. Detroit United R. 
Co., 232 Mich. 399, 205 NW 124; 
Sheets v. Michigan Cent.,R. Co., 224 


Cumberland, 
124 Md. 308, 


Speed and control of motor vehicle. 
fast rule of speed or control can be laid down,** but 
it is generally held to be the duty of the driver of a 


No hard and 


Mich. 588, 195 NW .'71;-. Britten v. 
Grand Trunk Western R. Co., 224 
Mich. 91, 194 NW 416; Sanford v. 
Grand Trunk Western R. Co., 190 
Mich. 390, 157 NW 388. 

Mo.—Evans vy. Illinois Cent. R. Coy 
289 Mo. 493, 233 SW 397; Maclay v. 
Missouri Pac. R. Co., (A.) 299 SW 
626; Nichols v. Chicago, etc., R. Co., 
(A.) 250 SW 627% Spaunhorst _v. 
United Ry. Co., 209 Mo. A. 319, 238 

etc., 


SW 821. 

Nebr.—Askey v. Chicago, iB 
Coe 101 Nebr. 266, 162 NW 647. 

N. J.—Conkling v. Erie R. Co., 63 
NL L. 338, 43 A 666 
Co J205) IN Vi eb OSES oS NE 86, 42 
LRANS 158; Salter v. Utica, etc, R. 
Co. Tp Ns Y. 273; Bowden v. Lehigh 
Valley R. Co., 178 App. Div. 413, 165 
NYS 454 [aff 226 N. Y. 648 mem, 123 
NE 857 mem] (rules apply to motor 
cycle rider); Waddell v. New York 
Cent:, .ete., Re Co.; 98 App. Div,, 343; 
90 NYS 239 [rev on other grounds 
184 N. Y. 530 mem, 76 NE 1111 mem]. 

Pa.—Farmer v. Pennsylvania R. 
Co., 67 Pa. Super. 399; Wiley v. Phila- 
delphia, etc., R. Co., 23 Pa. Dist. 835, 

S. D.—Plucker v. Chicago, ete., R. 
Co.}' 52 S..D. 554, 219 NW 264 

Tex.—Houston, etc., R. Co. v. Wil- 
kerson, (Civ. A.) 224.SW 574. 

Wash.—Benedict v. Hines,. 110 
Wash. 460, 188 P 512. 

W. Va.—Robertson v. Monongahela 
as etc., Co., 99 W. Va. 356, 128 SE 

Que.—Filiatrault v. Canadian Pac, 
R. Co., 18 Que. Super. 491. 

[a] Ice on highway.—A motorist, 
whose inability to stop after discov- 
ering a train was due to ice on the 
highway, was contributorily negligent 
as matter of law, as the condition of 
the highway was open to plaintiff's 
observation, and should have been, 
noted by him as a factor to be con- 
sidered in the operation of his car, 
He should have noticed the condition 
occasioned by climatic incidents. 
Davis v. Pere Marquette R. Co., 241 
Mich. 166, 216 NW 424 

30. Pepper v. Southern Pac. Co., 
LOB Cal 389,388 974; Hager v. 
Southern Pac. Co., 98 Cal. 309) 33 PB 
119; Powell v. New York Cent., etc., 
Re, 9 LOO IN we va sO Teer aL Bs NE 891: 
Miller v..New York Cent. R. Co., 226 
App. Div. 205, 2384 NYS 560 [aff 252 
N. Y. 546 mem, 170 NE 137 mem]; 
Knox v. Philadelphia, etc., R. Co., 202 
Pa. 504, 52 A 90. 

sl. Hager v. Southern Pac. Co., 98 
Cal, 309, 33P°119. 

32. Hager v. Southern Pac. Co., 
supra; Conkling v. Erie R. Co., 63 
N. J. L. 338, 48 A 666. 

33. Lutz v. Davis, 19%5 Iowa 1049, 
1053, 192. NW 15. 

“Since the advent of the automobile 
it has been suggested by some de- 
cisions that due care requires that a 
traveler approaching a railroad cross- 
ing shall have his automobile ‘under 
control, It is a matter of common 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Y.— Avery v. New York, etc., BY 


¢ 


.* 


~ §§ 1902-1904] 


as s 


_motor vehicle to approach a railroad crossing with 


his machine under control** and at such speed as 
will permit looking and listening for approaching 


-trains,*® and at which he ean readily stop after 


reaching a point from where he can see an on-coming 
train before coming within the danger zone,®° es- 
pecially where he is familiar with the crossing ;%* 
but a rate of speed precluding the possibility of col- 
lision is not required.*§ 

Statutory regulation of speed. In some jurisdic- 
tions there are statutes fixing the speed at which 
motor driven vehicles shall approach railroad ecross- 
ings where the view is obstructed,®® and approaching 
a crossing in excess of such statutory speed, where 
injury results, has been held to be such negligence 
as will bar a recovery.*°® 

' [§ 1903] (12) Covered or Inclosed Vehicles. The 
fact that one is traveling in a covered or inclosed 
vehicle which interferes with his sight and hearing 
does not excuse him from looking or listening for 
approaching trains, but calls on him to use increased 
prudenee,*? and he is guilty of contributory negli- 
gence if in such case he fails to exercise that care 
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in looking and listening which would be exercised 
by a reasonably prudent person under the cireum- 
stances,*® as where he drives on the crossing at a 
rapid rate of speed without looking or listening for 
approaching trains;*® and failure to perform his 
duty in this regard is not excused by the negligence 
of the railroad company in failing to give proper 
warning signals of the approach of the train,** or in 
obstructing the erossing.t° This rule is especially 
applicable where the traveler in such vehicle is fa- 
miliar with the crossing and with the running of 
trains thereat,*® and there is an opportunity to see 
or hear an approaching train in time to stop in a 
place of safety.47 But as in other cases, the ques- 
tion whether the traveler performed his full duty 
in this respect must be resolved in the light of the 
surrounding circumstances, and may present a ease 
for the jury.*8 

[§ 1904] (13) Covering Head or Muffling Ears. 
If a traveler approaching a railroad crossing has 


‘his sight or hearing obstructed by covers or muf- 


flers over his head or ears and fails to exercise rea- 
sonable caré in view thereof in looking and listening 


knowledge that the ability to greatly} P 107. 


increase the speed of an automobile 
by the simple expedient of depressing 
the < ccelerator (or, as it is more com- 
monly and vulgarly designated, by 
‘stepping on the gas’) has promoted 
the temptation in numerous instances 
to endeavor ‘to beat_the train’ at a 
railway crossing. Here again | the 
courts are powerless to prescribe hard 
and fast rules of speed or of ‘control’ 
other than the general rules that a 
plaintiff must always use ordinary 
care and prudence, and do all the acts 
and things which a person of ordi- 
nary care and prudence would do un- 
der the same or similar circum- 
stances.” Lutz v. Davis, supra. And 
see cases infra notes 34-38. 

34. Schrader v. New York, etc., R. 

Con. 254 N. ¥. 148,172 NY 272 (hold- 
ing that the vehicle must be under 
complete control). And see cases 
infra this note. 
[a] Thus (1) an automobile should 
be driven at such speed in approach- 
ing a crossing as to permit stopping 
within a distance from which objects 
can be seen ahead of it.. Cleveland, 
etc., R. Co. v. Gillespie, (Ind. A.) 172 
NE 131, (2) The operator of an auto- 
mobile in approaching a _ crossing 
should have and keep his machine un- 
der such constant control as would 
enable him instantly to govern its 
movements, including the power to 
stop within a distance in which such 
a vehicle, in good mechanical condi- 
tion, driven by a reasonably skillful 
driver, and traveling at a lawful rate 
of speed, could be stopped. Central 
of Georgia R. Co. v. Burton, 33 Ga. A. 
199, 125 SE 868. 

[b] Knowledge of defective stop- 
ping mechanism places upon the driv- 
er of a motor vehicle the duty to ap- 
proach the tracks cautiously and at 
a rate of speed that will enable him to 
bring his car-to a stop in its then con- 
dition before reaching the zone of 
danger. Puhr vy. Chicago, etc., R. Co., 
171 Wis. 154, 176 NW 767. 

[c] “Skidding.”—The driver of an 
automobile, knowing the wet and slip- 
pery condition of a road on approach- 
ing a crossing, should have his car 
under such control as to prevent the 
car skidding or sliding into the gece 

at Co 


zone. Gage v. Atchison, etc., 
91 Kan. 253, 137 P 938, ‘AnnCasi915B 
410. 

35. Hines v. Johnson, 264 Fed. 465; 


Evans v. Illinois Cent. R. Co., 289 Mo. 
493, 233 SW 397; Maclay v, Missouri 
Pac. R. Co., (Mo. A.) 299 SW 627; 
Southern R. Co. v. Campbell, 8 Tenn. 
Civ. A. 190; _McKinney v. Port Town- 
send, etc., aR Co., 91 Wash. 387, 158 


See Campbell v. 
Northern R. Co., 23 Man, 385, 12 Dom 
LR 272, 15 CanRCas 357, 24 ~Woatlit 
447, 4 WestWkly 914 [rev 9 DomLR 
777, 15 CanRCas 31, 28 WestLR 156, 
3 WestWkly 874] (holding a speed of 
eight miles an. hour‘at a highway 
crossing not negligent, although the 
driver knew that trains and engines 
were liable to pass at any time, where 
by reason of ears left negligently pro- 
jecting over.the crossing it was im- 
possible for him to discover the ap- 
proach of an engine running light, al- 
though the_ statutory signals were 
given, and where the driver and those 
with him looked and listened but 
without hearing the engine). 

[a] Automobile speed held negii- 
gent under circumstances: (1) Ten to 
twelve miles an hour where obstruc- 
tions extended to within sixteen feet 
of track. Raymer'y. Rutland R. Co., 
204 App. Div. 135, 198 NYS 261. (2) 
Bight or ten miles an hour when such 
speed would not permit stopping be- 
tween point where approaching train 
could be seen and tracks. Christman 
v. Southern Pac. Co., 38 Cal. A. 196, 
175. P 808; Britten Vv. Grand Trunk 
Western R. Co., 224 Mich. 91, 194 NW 
416; Spaunhorst v. United R. Co., 209 
Mo. A. 319, 238 SW, 821. (3) Thir- 
teen miles an hour at night over city 
streets where train backed over with- 
out signals or lights, and there was no 
flagman at crossing or no one on plat- 
form of rear coach to give warning 
of approach. Draiss v. Payne, 158 
La. 652. 104 S 487. (4) Six, miles an 
hour where approaching train could 
not be seen until automobile was 
within two feet of track. Plucker v. 
Chicago, etc., Ri-Co., 52 S. D. 554, 219 
NW 254. 

36. Maclay v. Missouri Pac. R. Co., 
(Mo. A.) 299 SW 627; Southern R. Co. 
v. Campbell, 8 Tenn. Civ. A. 190. 

87. Allen v. Omaha, etc., R. Co., 115 
Nebr. 221, 212 NW 428. 

38. Dombrenos v. Chicago, ete., R. 
Co., 194 Iowa 1116, 191 NW 158, 174 
NW 596; Campbell) v. Canadian North- 
ern R. Co., « -23 Man. 385, 12 DomLR 
272. 15 CanRCas 357,; 24 WestLR 447, 
4 WestWkly 914 [rev 9 DomLR 777, 
15 CanRCas 31) °23. WestLR 166, 3 
WestWkly 874]. 


39. See statutory provisions. 
40. International, etc., 2 Coz! ve 
Mallard, (Tex. Civ. A.) 262 SW 789 


[aff (Conimn. A.) 277 SW 1051] (con- 
struinge Vernon Pen. Code Suppl. An+ 
not. £1918] art 8201). 

41: ‘Verre Haute, etc., Tract. Co. v. 
Stevenson, 190 Ind. 100, 123 NE 785; 
Dourte & Irelan v. Pennsylvania R. 
Co., 6 N. J. Misc. 659, 142 A 440; 


Cet, Cae v. New York, etc., R. Co., 120 


90, 24 NE 449, 17 AmSR 648. 
es He S.—Work v. Chicago, ete., 
R. Co., 105 Fed. 874, 45 CCA 101. 

Me.-—Smith Vv. Maine Cent. R. Wie: 
87 Me. 339, 32 A 967 

N. Y¥.—Stakus v. New York Cent., 
CEC. et CO oN Ve 464 Glendening 
v. Sharp, 22 Hun 78. 

N. D.—State v. Great nore R. 
Co., 54 N. D. 400, 209 NW 85 

Tex, —DLouisiana Western a Co. v. 
Jones (Civ. A.) 2383 SW 363 [rev on 
Lek grounds (Commn. A.) 243 SW 

Va.—New York, etc., R. Co. v. Kel- 
lam, 83. Va. 851;, 3 SE 703; Nash vy. 
Richmond, ete., R. Co., 82 Va. 55. 

[a] Mere failure to let down bug- 
gy top so that approaching train could 
be more easily seen does not consti- 
tute contributory negligence as ‘a 
matter of law. Stackus v. New York 
Cent: *ete., FR: Cox, WolNe yovto4- 

[b] Where seat in vehicle prevents 
seeing, it is the driver’s duty to 
change his position to one from which 
he can see, and if it is impossible to 
observe the approach of a train from 
any place in the vehicle, then it is his 
duty to get out of the vehicle and 
make the observation necessary for 
his own roman Dourte v. Pennsyl- 
Hepa Co.: 6 N. J. Mise. 659, 142 A 

43. Keesey v. Lake Erie, ete, R. 
Co., 104 Ill. A. 619; Terre Haute, etc., 
R. Co, v. Clark, 73 Ind. 168; McCall 
v. New York Cent. R. Co. 54 N.Y. 
642 mem. And see supra § 1902. 

44. New York, etce., a) Co. v. Kel- 
lam, 83 Va. 851, 3 SK 703. 


45. Nash v. Bienes. etes) RiiCas, 
82) Via. 55. 
46. Horn v. Baltimore, ete., R. Co., 


54 Fed. 301, 4 CCA 346; Swanger Vi 
Chicago, ete., Re Co., 132 Iowa 32, 109 
NW 308; Rheiner v. Chicago, ete., Rs 
Co., 36 Minn. 170, 30 NW 548; Brickell 
v. New York Cent., ete., R. Co5l20 
N. Y. 290, .24 NE 449; 17 AmSR 648; 
McCall v. New York Cent. RiTCon 54 
N. Y. 642 mem; Allen v. New York 
Cent., etc., R. Co., 92 Hun 589, 86 NYS 
eo 7 Gendening V. Sharp, 22 Hun (N. 


47. Work v. Chicago, ete, R. Co., 
105 Fed. 874, 45 CCA 101; “Allen Vv. 
Maine Cent. R. Co., 82 Me. 111, 19 A 
105; Rheiner v.. Chicago, etc., R. Co., 
36 Minn. 170, 30 NW 548; Brickell v. 
New York Cent., ete.) RR. Co., 120 N. Y. 
290, 24 NE 449, 17 AmSR 648; 
Vv. New York Cent., etc., - 
Hun 589, 36 NYS 624; Glendening v. 
Sharp, 22 Hun (N. Y.) 78. Z 

48. See infra § 2067. 
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for the approach of cars or trains,*® and, where neces- 
sary to unimpeded sight or hearing, fails to remove 
such coverings or mufflers,®® especially where he is 
aequainted with the crossing*! or knows that a train 
is due,®? and particularly where there is an op 
portunity to see or hear the approaching train,°* 

he is guilty of contributory negligence, although the 
railroad company is negligent in failing to give the 
proper signals,®4 or in running at an unlawful rate 


of speed.°> However, there may 


circumstances which would excuse the traveler and 
justify a jury in finding that he was not negligent in 
failing to look and listen where his hearing and sight 


were so obstructed.®® 


[§ 1905] 8. Reliance upon Precautions of Rail- 


49. Chicago, etc., R. Co. v. Barber, 
15 Ill. A. 630 (failing to look where 
ears are covered); Swanger v. Chi- 
cago, etc., R. Co., 132 Iowa 32, 109 NW 
308; Blaker v. New Jersey Midland 
R. Co., 30 N. J. Eq. 240; Nicholson v. 
Brie R. Co.; 41 N. Y. 525. 

[a] Driving with back turned.— 
Muffled driver is guilty of gross con- 
tributory negligence in driving on a 
crossing with his back turned in the 
direction of the most dangerous ap- 
proach to the crossing. Gunn v. Wis- 
cousin, etc., R. Co., 70 Wis. 263, 35 NW 


[b] Shielding face with hat.—One 
familiar with the locality is guilty 
of negligence in approaching and stop- 
ping upon a track during a high wind 
with his hat over his face and with- 
out looking in the direction from 
which he is struck. Nicholson v. Erie 
RICo ye AWN. OY. 2525. 

50. Shatto v. Erie R. Co., 121 Fed. 
678, 59 CCA 1. 

51. Chicago, etc., R. Co. v. Barber, 
15 Til. A. 630; Nicholson v. Erie R. 
Co., 41 N. Y. 525. 


52. Chicago, ete., R. Co. v. Barber, 
15 Ill. A. 630. 

en Iowa.—Swanger vy. Chicago, 
etc., Co., 132 Iowa 32, 109 NW 308. 


ie ciales v. New A ahi Mid- 
land R Co., 30 N. J. Eq. 240. 
Y.—Salter v. Utica, etc., R. Co., 
15 N Y. 273 [rev 13 Hun 187]. 
Pa.—Hanover R. Co. v. Coyle, 55 
Pa. 396 (where one could not see up 
and down the track until within six- 
. teen feet of it). 
Tex.—Texas, etc., R. Co. v. Fuller, 
5 Tex. Civ. A. 660, 24 SW 1090. 
Wis.—Gunn vy. ‘Wisconsin, ete., oR. 
Co., 70 Wis. 203,35 NW 281. 
54. Texas, etc., R. Co. v. Fuller, 5 
Tex. Civ. A. 660, 24 SW 1090. 


55. ; Texas, ete., “Rs Co. vii Muller; 
supra. 
56. Phillips v. Milwaukee, etc., R. 


oar 77 Wis. 349, 46 NW 543, 9 LRA 
{a] Thus, where the day was cold 
and stormy and the traveler had a 
shawl about his head and had already 
passed several cars going in the op- 
posite direction from those _ that 
struck him, and had no reason to sup- 
pose that they would return so short- 
ly on another track, the jury were 
justified in finding that he was not in 
want of ordinary care when he un- 
dertook to cross the track. Phillips 
v. Milwaukee, etc., R. Co., 77 Wis. 349, 
46 NW 5438, 9 LRA 521. 
57. Ga.—Atlanta, ete, R. Co. v. 
Lovelace, 121 Ga. 487, 49 SE 607. 
Ind.—Cleveland, etc., R: Co. v. Rum- 
sey, 52 Ind. A. 871, 100 NE 782. 
Mo.—O’Connor vy. Missouri Pac. R. 
Co., 94 Mo. 150, 7 SW 106, 4 AmSR 
364; Nicholson v. Missouri Pac. R. 
Co., (A.) 297 SW 996; Moore v. Wa- 
bash R. Co., 157 Mo. A. 53, 187 SW 5 
Lang v. Missouri Pac. R. Co., 115 MD 
A. 489, 91 SW 1012. 
Nebr.—Schwanenfeldt v. Chicago, 
etec., R. Co., 80 Nebr. 790, 115 NW 285. 
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be surrounding 


road Company*—a. In General. 
a traveler approaching a railroad crossing in the ex- | 
ercise of ordinary care is not bound to anticipate — 
negligence on the part of the railroad company ;°7 | 

but on the other hand he has a right to assume that 
the company will operate its road or trains with the 
care and vigilance required by law°® unless the 
cireumstances indicate that it will not do so.°? 
right, however, is not an unqualified one; 
the traveler goes upon the crossing without tak- 
ing proper precautions under ordinary circumstane- 
es, the fact that he relies upon the usual or proper 
precautions on the part of the railroad company 


As a general rule 


This 
and if 


' will not excuse him,®°® as where he fails to exercise 


N. Y.—Carr v. Pennsylvania R. Co., 
225 N. Y. 44, 121 NE 473. 

Te x.—Texas, ete:, sk., (Co. tv.) Diaz, 
(Civ. A.) 234 SW 919. 

“The arguments . have but one 
logical conclusion, and that is thatca: 
person using a public railway cross- 
ing must assume all the risk of its 
negligent or reckless misuse by the 
company, if by any possible measure 
of caution the danger can be discov- 
ered and avoided. That such is not 
the law. is too manifest for discus- 
sion.” Butterfield v. Chicago, etc., R. 
Co, Ae Iowa 323, 328, 185 NW 151. 

58. S.—Brien v. Detroit United 
R.'Go,, Oat Fed. 693; Wabash, etc., R. 
Co. v. Central Trust Co., 23 Fed, 738: 
Thomas v. Delaware, etc., Reo. 
Fed: 729, 19 Blatcht. 533. 

Ala. — Birmingham Southern R. Co. 
v. Powell, 136 Ala. 232, 38 S 875. 

Ark.—St. Louis, ete, R. Co. v. Carr, 
94 Ark. 246, 126 SW 850. 

Cal.—Smith v. Southern Pac. Co, 
202 Cals 5% 255" 500. Antonian (ve 
Southern: Pace: ‘R; Co). 9 Cale Ax Tr, 
100 P 877. But see Hutson v. South- 
ern California KR. Co., 150 Cal. 701, 89 
P 1093; Walker v. Southern Pac. R. 
Coli sCaly MALS oUt 1 16 SPSL 5 (both 
holding that a traveler may not as- 
sume that the train operatives will 
not in any way be negligent). 

Ilil.—Follett v. Illinois, ete., R. Co., 
200 Ill, A. 289; Lund 'v. Osborne, 183 


Ill. A. 63; Killough v. Chicago, etc., 
R. Co., 158 Tll.. A. 152;. Chicago,’ ete., 
RCo; v.. Pulliam, dds TAs 305> Patt 


208 Ill. 456, 70 NE 460]; Chicago, etce., 
R. Co. v. Kelly, 80 Ill. A. 675 [aff 182 
Tll. 267, 54 NE 979]. But see Illinois 
Cent. R. Co. v. Batson, 69 Ill, A. 233, 
235 (where qn instruction that the 
traveler could presume that the train 
was run with caution and due regard 
to the safety of persons passing along 
the street was held error, the court 
saying: “if . . . [the injured party] 
had the. right to presume that there 
was no danger, then he was under no 
obligation to exercise any degree of 
care whatever for his eas i 
etc., 
589, 85 NE 1399, Se NB 
1017; Cleveland, ete., R: Co. v.. Sam- 
mons, 68 Ind. A. 657; 120 NE 389; 
Cleveland, etc., R. Co. v. Rumsey, 52 
Ind. A. 371, 100 NE 782; Harmon v. 
Foran, 48 Ind. A. 262, 94 NE 1050 [reh 
den 48 Ind. A. 262, 95. NE 597]; 
Southern Indiana R. Co. v. Drennen, 
44 Ind. A. 14, 88 NE 724. 

Iowa.—EBarkalow v. Chicago, ete., 
R. Co., 197 Iowa 248, 197 NW 40; 
McKern. v. Wabash R. Co., 195 Iowa 
410, 192 NW 152; Corbett vy. Hines, 
194 Iowa 1344, 191 NW 179; Butter- 
field v. Chicago, ete., R.\Co., 193 Iowa 
328, 185 NW 151; Burnett v. Chicago, 
etc., R. Co., 172 Iowa 704, 154 NW 919. 

Ky.—Louisville, ete., R. Co. v. Mor- 
gan, 174 Ky. 638, 192 SW 672; Mlli- 
nois Cent. R. Co. v. Outland, 160 Ky. 
714, 170 SW 48. 

La.—Draiss v. Payne, 158 La, 652, 
104 S 487; Blanchard v. Gulf, ete., R. 


Lynn, 171 Ind. 
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ordinary care and prudence in looking and listening 


Co:, 1:GasiA. 169; 

ee —Union Trust Co. v. Detroit, 
etc., Co., 239 Mich. 97, 214 NW 166, 
66 ALR 1515; West v. Detroit Termi- 
nal R. Co., 229 Mich. 590, 201 NW 955. 

Mo. ~_“Moore Vs Wabash R. Cog, ai 
Mo. A. 53, 137 SW 5; Newton v. Wa- 
bash R. Co., 152 Mo. A. 167, 132 SW 
1495; Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 777; Lang y. Mis- 
sour? Pac:, R, Co:, £25 Mo. A. 489, 91 
SW 1012. 

Nebr.—Schwanenfeldt v. Chicago, 
ete., a Co., 80 Nebr. 790, 115 NW 285. 

N. J.—Carmany v. West Jersey, 


et ee Co; 78 NSA. 6525.74 A Gone 


Y.—Carr v. Pennsylvania RR. Cox 
225. N. Y: 44, 121 NE 478; 
New York Cent., etc., 
X. 2a TIS NE 678; Shaw v. Jewett, 
86 N. Y. 616 mem; Weber v. New 
York Cent., ete., R. Co., 58° Nays) 408; 
Cranch vy. Brooklyn Heights R. Co., 
107 App.: Div. 341, 95 NYS 169 Trev 
et eed grounds 186 N. Y. 310; 78 NE 
Oh.—Wheeling, etc., R. Co. v. Par- 
ker, 29 Oh. Cir. Ct. 1; Baltimore, ete., 
Re Com we ava Horn, 21° Ohs-Cir:<Cty 
337, 12 Oh. Cir. Dec. 106; Watson v. 
Erie R. Co., 10 OhS&CP 454, 8 OhNP 
Pa.—Kobylis v. Philadelphia, etce., 
RCo. 27 2Pan. Distss. 
RevCon ve “Diaz; 


Palmer v. 
R.  Co., Al2 "Ne 


Tex. Texas, ete; 


(CIND?AS) 234 Sw 919; International, 
etc., R. Co. v. Mitchell, (Civ. A.) 60 
SW 996. La 


Utah.—Lewis v. Rio Grande West- 

ern R. Co., 40 Utah 483, 123 P 97: 
Vt.— Gallagher v. Montpelier, etc., 
ae 100 Vt. 299, 187A 207, 52 ALR 

Wash.—Steele v. ortbern) ete., R. 
Co., 21 Wash. (287, 57 P 820. 

Ont.—Vallee vy. Grand Trunk R. Co., 
1 Ont. L. 224, 21 CanLTOccNotes 109: 

59. Birmingham Southern R. Co. 
v. Powell, 186 Ala. 232, 33 S 875;. Ros- 
enthal v. Chicago, etc., bake Co. 164 
Thi. A. 221 [aff 255 Il. 552, A NE 6721; 
Barkalow v. Chicago, ete, R SO. hoe 
Iowa 248, 197 NW 40. 

60. U. S.—New York, ete., R. Co. v: 
Thierer, 209 Fed. 316; 126 CCA 242 
[certiorari den 238 U. S..621 mem, 35 
SCt 603 mem, 59 L. ed. 1493 mem]; 
Wabash, ete., R. Co. v. Central Trust 
Co., 23 Fed. 788. 

Ark.—St. Louis, ete., R. Co. v.‘Carr, 
94 Ark. 246, 126 SW 850; Sherman y. 
Chicago, ete., R. Co., 93° Ark. 24, 123 
SW 1182; Louisiana, ete, R. Co. v. 
Ratcliffe, 88 Ark. 524, 115 SW 396: 

Cal.—Hutson v. Southern California 
R. Co., 150 Cal. 701, 89 P 1093; An- 
tonian v. Southern Pac. R. Co., 9 Cal. 
A. 718,,100 P 877. 

Colo.—Nichols v.. Chicago; ete, =Rz 
Co., 44 Colo. 501, 98 P 808. 

Ind.—Wabash R. Co. v. Tippecanoe 
L. & T. Co., 178 Ind. 113, 98 NE 64, 38 
LRANS 1167; Cleveland, ete., "R: Co, 
v.) Lynn, 172 ‘Ind. 589, 85 NE’ 999, 86 
NE 1017; Chicago, ete., R. Co. v., El- 
lis, 83 Ind. A. 701, 149 NE 909. 

lowa.—Hrlich v. Davis, . 202 Iowa 
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for an approaching train,®! as, for example, in re- 
liance upon a custom of the company to sidetrack 
its trains at that point,®°? or upon the usual cus- 
tom of the company as to the order of running its 
trains,** or upon the time schedule.°+* 
the injured party relies on a rule of the company 
which prohibits trains from following one another 
within ten minutes and is struck by a train follow- 
ing the preceding one within one or two minutes, 
negligent.°® 
where a pedestrian at a crossing stepped upon the 
track at one side of the crossing when the engine 
was approaching at the other side; he is contributo- 
The vigilance and caution required 
of a traveler on a highway at a railroad crossing 
are in a measure limited by the usual safeguards 
It has been held that 
a traveler approaching a private crossing where 
the view is obstructed by ears on a siding has the 
right to assume’ that the company will use more 


such party is contributorily 


rily negligent.®® 


provided at such crossings.** 


317, 208 NW 515. 

La.—White v. Be etn | ete, R. 
Co., 42 La. Ann. 990, 8 S 475. 

Mass.—Lenihan v. Boater ete., R. 
Co., 260 Mass. 28, 156 NE 857; Sulli- 
van v. Boston, etc., Ba, Coy 242 Mass. 
188, 1836 NE 373; Walsh v. Boston, 
ete., -R. Co., 171 Mass. 52, 50.NE 453. 

Mich.—Union Trust Co. v. Detroit, 
ete., R. Co., 239, ‘Mich. 97, 214 NW 
166, 66 ALR 1515. 

Mo.—Newton v. Wabash R. Co.,, 152 
Mo. A. 167, 132 SW 1195. 

N. Y.—Palmer v. New York, ete., R. 
€o., 112 N.Y. 234, 19 NE 678; Baxter 
Vv. Troy, etel oR, -Co;, 44° “We. Y.,.5025 
Larsen v. U. S. Mortgage, etc., Co., 104 
App. Div. 76, 93 NYS 610. 

Oh.—Watson v. Brie R. Co., 10 OhS 
&CP 454, 8 OhNP 18. 

Tex,— Texas, éte, /R: ‘Cos, v. Diaz; 
(Civ. A.) 234 SW 919. 

Utah.—Wilkinson v. Oregon Short 
Line R. Co., 35 Utah 110, 99 P 466. 

Vt.—Gallagher v. Montpelier, etc., 
R. Co:, 100 Vt. 299, 1387 A 207, 52.ALR 


744. : 
Va.—Smith v. Norfolk, ete., R. Co., 
i “He 


107 Va. 725, 60 SE 56 
[a] Reasons for rule.—(1) 
has no right to rely exclusively on 
that presumption, since no man of 
ordinary prudence will trust his own 
safety entirely to the care of another 
when he can protect himself by the 
proper use of his own senses.’ New- 
ton v. Wabash R. Co., 152 Mo. A. 167, 
172, 182 SW 1195. (2) “Such reliance 
may not be absolute; otherwise, all 
a plaintiff in a personal injury case 


would be required to do to free him- 


self from a charge of contributory 
negligence would be to testify that he 
expected defendant would not be neg- 
ligent and therefore he took no heed 
for his own safety.” Union Trust Co. 
Vv... Detroit; etc.,” R. Co.,. 239 Mich. ‘97, 
101, 214 NW 166, 66 ALR 1515. 
61. Ind.—Rich v. Evansville, etc., 
R. Co., 31 Ind. A. 10, 66 NE 1028. 
Mich.—West v. Detroit Terminal 
R. Co., 229 Mich. 590, 201 NW 955. 
Mo.—O’Connor v. Missouri Pac. R. 
eee 94 Mo. 150, 7 SW 106, 4 AmSR 
N. Y.—Shaw v. Jewett, 86 N. Y. 616 
met Baxter v. Troy, ete., R. Co., 41 
Or.—Robison v. Oregon-Washing- 


Pen Tr eLG oe CO: 20, Orme 490.11 1Olik, 
594: 
62. Rich v. Evansville, etc., R. Co., 


31-Ind. “A.. 10, 66 NE 1028. 

63.. Nixon v. Chicago, etc., R. Co., 
84 Towa 331, 51,NW 157; Bush v. 
me Pac. R. -Co., 62 Kan., 709,..64 P 


64. Chicago, etc., R. Co. v. Ellis, 
83 Ind. A. 701, 149 NE 909 

65. Bush v. Union Pac. R. Co., 62 
Kan. 709, 64 P 624. 

66. Bassford v. Pittsburgh, etc., 
R. Co., 70 W. Va. 280, 73 SE 926. 
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crossing. °8 
Thus, where 


requirement, as 


Also, 


ings.*? 
man, 


open,’* or that 


67. Vaca vy. Southern R. Co., 91 
Cal. A. 470, 267 P 346; Palmer v. New 
York Cent., QUGa un. Co., 112 N. Y.234, 
19 NE 678; Weber v. New York Cent., 
etc., R. Co., 58 N. Y. 451; Steele v. 
Northern Pac. R. Co.,-2L Wash. 287, 57 
P 820. 

68. Thomas v. Delaware, etc, R. 
Co., 8 Fed. 729, 19 Blatchf. 533. 

69. Nichols v. Chicago, ete., R. Co., 
44 Colo. 501, 98 P 808. 

70. Stocker v. ye. ete. sR. COs 
83 N. H. 401, 143 A 6 

71. Sullivan v. a ECG. FR. Co.; 
242 Mass. 188, 136 NE 373. 

72. Violation of statute as preclud- 
ing defense of contributory negli- 
gence see infra § 1933. 

73. Conn.—Dolph v. New _ York, 
ete., R: Co., 74 Conn. 538, 51 A 525. 

Del.—Martin v. Baltimore, etce., R. 
Co.. 16 Del. 123, 42 A 442. 

PO a nee Ghky v. Hines, 217 Til. A. 

Ind.—Pittsburgh, etc., R. Co. v. Tat- 
man, 72 Ind. A. 519, 122 NE 357. 

Va.—Director Gen. of Railroads v. 
Lucas, 130 Va. 212. 107 SE 675. 

74. Duty of railroad as to flagman, 
gates, or other signals see supra §§ 
1788-1809. 

75. U. S.—Brie R. Co. v. Schmidt, 
225 Fed..513, 140 CCA 655. 

Ala.—Louisville. ete., R. Co. v. 
Cunningham Hardware Co., 213 Ala. 
252) 104.8 43835" Atlantic). etc:; R. Co} 
v. Ballard. 202 Ala. 354, 80 S 436. 

Ark.—Chicago, ete., R. Co. v. Hamil- 
ton. 92 Ark. 400, 123 SW 379. 

Ill.—Carlin v. Grand Trudk West- 
ern R. Co., 243 Ill. 64, 90 NE 201, 134 
AmSR 354; Henry v. Cleveland, etc., 
R. Co., 236 Dl. 219, 86 NE 231: Chi- 
cago, ete., R..Cos-v. ’Blaul, LboLll, 83; 
51 NE 895 faff 70 Tl. A. 518]; Chi- 
CAZO, Ste; es Conve Clough, 134 Til. 
586, 25 NB 664, 29 NE 184; Luna v. 
Osborne, 183 Tll. A. 63; Chicago, etc., 
R. Co. v. Wright, 120 Ill. A. 218; Pitts- 
burg, ete:, Re Co. vy. Smith, 110 Il]. A. 
154 [rev on otfher grounds 207 Tl. 486, 
69 NE 873]. 

Ind.—Evansville, ete, R. Co. v. 
Berndt, 172 Ind. 697, 88 NE 612; 
Wabash R. .Co. v. McNown, 53 Ind. 
A. 116, 99 NB 126. 

Towa.—Lockridge v. Minneapolis, 
ete., R. Co., 161 Iowa 74, 140 NW 834, 
AnnCas1916A 158. ~ 

Ky.—Illinois Cent. R. Co. v. Ruoff, 
141 Ky. 623. 133 SW 553; Cross v. Illi- 
nois Cent. R. Co., 110 SW 290, 33 KyL 
432. 

Mo.—Swigart v. Lusk, 96 Mo. A. 
471, 192 SW 138. 

N. J.—Hendrickson v. West Jersey, 

Ves Conn mOe AN sd. Le S10; Lota 
875. 


N. Y.—Feeney v. Long Island R, 
Co., 116 N. Y. 375, 22 NH 402, 5 LRA 
544: House v. Erie R. Co., 26 App. 
Div. 559, 50 NYS 4384. 

N. C.—<Barber v. Southern R. Co., 


necessity for the protection.’° 
to some extent on the acts and conduct of railroad 
employees at the crossing." 

[§ 1906] b. Signals, Flagmen, and Gates at Cross- 
Where a railroad company maintains a flag- 
gates, or other signals or warnings at a rail- 
road crossing whether voluntarily’® or as required 
by law,7* the public generally has a right to pre-’ 
sume that these safeguards will be reasonably main- 
tained and attended,*® and, in the absence of knowl- 
edge to the contrary,’® the fact that the gates are 
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care than it would ordinarily in approaching such 
The traveler is bound to use only such 
care as an ordinarily prudent person would exer- 
cise when the railroad company is also exercising 
the care legally required of it.®° 
knowledge of a lack of the required safeguards at 
the crossing would not disallow reliance on such 


The traveler’s 


the traveler might know of the 
Reliance may be had 


automatic bells or lights are not 


193°N. €. 691, 138 SH 17. 

Okl1.—St. Louis, etc., R. Co. v. Hart, 
45 Okl. 659, 146 P 436. 

76. Hendrickson v. West Jersey, 
Ober RS “Cok 1020 Nhe te oh Oe cb ote 
875; Barber v. Southern R. Co., 193 
N. C. 691, 188 SE 17. See Henderson 
v. St.. Louis, etc., R. Co., (Mo. A.) 248 
SW 987 (holding that knowledge of 
an ordinance requiring a watchman at 
a railroad crossing, or the lack of it, 
and reliance upon the ordinance being 
obeyed or the lack of it, are properly 
considered in determining the ques- 
tion of contributory negligence). 

[a] Rule applied.—Where plaintiff 
testified that he was not relying on a 
flagman, the fact that no flagman was 
stationed at the crossing could not be 
construed as an invitation to cross 
without looking for danger, affecting 
the question of contributory negli-- 
gence. Bannister v. Illinois Cent. R. 
Co., 199 Iowa 657, 202 NW 766. 

Effect of knowledge of danger see 
infra text and notes 1-11. 

77. U. S.—Wabash R. Go. v. Glass, 
32 F. (2d) 697; Canadian Pac. R; Co. 
v. Slayton, 29 F. (2d) 687; Vascacillas’ 
v. Southern Pac. Co.; 247 Fed. 8, 15% 
CCA 226; Delaware, ete, R. Co. 
Welshman, 229 Fed. 82, 143 CCA 358, 
LRA1916E 816; Hrie R. Co. v. Schultz, 
183 Fed. 673, 106 CCA 233 Soiawnae 
eves, Cowan Larnard, 161 Fed. 520, 88 
CCA 462. 

Ala.—Atlantic Coast Line R. Co. v. 
Ballard, 202 Ala. 354, 80 S 436. 

Ark.—Chicago, ete., R. Co. v. Hamil- 
ton, 92 Ark. 400, 123 SW 379. 

Cal. —Wyseur v. Davis, 58 Cal. A. 
598.5 209. PB 203. 

D. C.—Baltimore, ete., R. Co. v. Car- 
rington, 3 App. 101. 

Tl.—Carlin v. Michigan Cent. R. 
Co., 189 Ill. A. 23; Standard Brewing 
Go. v. Erie R. Co., 167 Ill. A. 302; 
Chicago, etc., R. Co. v. Redmond, 70 
eA: 119; jbennsylvania Co, -Vs Swan, 
37 Ill. A. 

Ind. a tee CtGin Rai COnaves 
Berndt, 172 Ind. 697, 88 NE 612; 
Pennsylvania Co. v. Stegemeier, 118 
Ind. 305, 20 NE 843, 10 AmSR. 136; 
Wabash R. Co. v. McNown, 53 Ind. A. 
116, 99 NE 126, 100 NE 383; Indian- 
apolis Union R. Co. es Neubaucher, 
16 Ind. A. 21, 23 NE 476, 44 NE 669. 

Towa.—Lockridge Vv. ‘Minneapolis, 
etc., R. Co., 161 Iowa 74, 140 NW 334, 
AnnCas1916A 158. 

Kan.—McClain v. Chicago, ete., R. 


Vv. 


Co., 84 Kan. 24, 130 P 646, AnnCas: 
1914C 699. 

Ky Co.,; 
110 Sw 290, 33 KyL 432; Schulte v. 
Louisville, ate., Ra Co- 128 Ky. 627,. 
108 SW_ 941, 33 KyL 31;°' Sights v. 
Louisville, etc., R.. Go., 117 Ky. 436,, 


78 SW 172. 25 KyL 1548. 
La.—McLellan v. New Orleans, ete.,. 

R. Co., (A.) 127 S 648. 
Me.—Blanchard v. Maine Cent. R. 
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signaling,’® or the flagman is absent from his post, 
or if present is not giving a warning of danger,’® 
is an assurance of safety and an implied invitation 
to eross upon which a traveler familiar with the 
erossing may rely and act within reasonable limits 
‘on the presumption that it is safe for him to go on 
But such invitation to cross is an in- 


the crossing.®° 


Co., 116 Me. 179, 100 A 666. 

Mich.—Rademacher vy. Detroit, etc., 
R. Co., 158 Mich. 552, 123 NW 45. 

Minn.—Flygen ‘v. Chicago, ete., R. 
Co., 115 Minn. 197, 132 NW 10; Steg- 
ner v. Chicago, ete., R. Co., 94 Minn. 
166, 102 NW 205; Woehrle v. Minne- 
sota Transfer R. Co., 82 Minn. 165, 
84. NW 791, 52 LRA 348. 

Mo.—Gorman vy. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 28 
SW (2d) 1023; Rollinson v. Lusk, 203 
*.Mo. 31, 217 SW 328; Moore v. Hines, 
(A.) 241 SW 457; Curlin v. St. Louis 
Merchants’ Bridge Terminal R. Co., 
(A.) 232 SW 215; Swigart v. Lusk, 
196 Mo. A. 471, 192 SW 138; Strot- 
jost v. St. Louis Merchants’ Bridge 
Terminal R. Co:, (A.) 181 SW 1082; 
Yonkers v. St. Louis, ete, R. Co., 182 
Mo. A. 558, 168 SW 307; Wack v. St. 
Louis, ete., R. Co., 175 Mo. A. 171, 157: 
Sw 1070. 

N. J.—Hendrickson v. West Jersey, 


Cte OR. CO. L022 Ne weal ol 06 2815 Al 
875; Kratz v. Delaware, etc., R. Co., 
90 N. J. L. 210, 100 A 208; Hatch v. 


Erie R. Co., 88 N. J. L. 545, 97 A- 38; 
Brown v. Brie R. Co., 87 N. J. L. 487, 
91-A 1023, AnnCas1917C 496. 

N. Y—Kane v. New York, etc., R. 
Cor, ’3s22N..¥.1605°300 NE 256;. Olden- 
burg y. New York Cent., etc., RaaGo., 
124 N. Y. 414, 26 NE 1021; Feeney v. 
Long Island R. Co., 116 N. Y..375, 22 
.NE 402, 5 LRA 544; Palmer v. New 
York Cent., etc.; R. Co., 112.N. Y. 234, 
19 NE 678; Glushing v. Sharp, 96 N. 
Y. 676; Wisniewski v. New York Cent. 
R. Co., 228 App. Div. 27, 238 NYS 429; 
Bond v. New York Cent., etc., R. Co., 
69 Hun 476, 23 NYS 450; Startz v. 
Pennsylvania, etc., Canal, etc., Co., 16 
NYS 810. [aff 136 N. Y. 689 mem, 32 
Ni 1014 mem]; Haywood v. New 
York Cent:, etc., R. Co., 138 NYS 181 
[aff-128 N.Y. 596 mem, 28 NE 251 
mem]; Lindeman v. New York Cent., 
etc., R. Co., 11 NYSt 837; Fitzgerald 
v. Long Island Re ICo.; 10 NYSt 433. 
Oh.—Cleveland, etc., Re eC O. nas 
Schneider, 45 Oh. St. 678, 17 NE 321. 


‘~ Pa.—Johnson vy. Director Gen. of 
Railroads, 278 Pa. 491, 123 A 484; 
Conway v. Philadelphia, etc., R. Co., 
t7-Philas 74. 
Porto Rico.—Morales v. Central 
- Vannina, 32 Porto Rico 188. 
Tex.—San Antonio, etc., R. Co. v. 


Votaw, (Civ. A.) 81 SW 130. 

Va.—Director Gen. of Railroads v. 
Lucas, 130 Va. 212, 107 SE 675. 

Wis.—Bluhm vy. Byram, 
846,214 NW 364. 

Eng.—Mercer v. South Eastern, etc., 
Reno: (V922)°2.K, B. 549: 

[a] Reason for rule.—‘‘The open 
gate [was] an affirmative and explicit 
declaration and representation that 
neither train nor locomotive was ap- 
proaching with intent: to pass.” 
Palmer v. New York Cent., ete, R. 
Co., 112 IN. Y. 234, 241,19 NE 678. 

[b] Descending gates.—Where a 
traveler in a buggy at a railroad 
crossing has passed over the track 
and one arm,of the gate in front of 
him is allowed by the gatekeeper to 
descend across the buggy, the fact of 
his contributory negligence should be 
confined to the care exercised by him 
to avoid the injury at and after the 
time when the gate arm began to de- 


seend. Sager v. Atchison, etc., R. 
Co., 70 Kan. 504, 79 P 132. 
[c] Fright of horse.—An open 


gate is not assurance that a horse can 
be driven across the crossing without 
being frightened by a train. Wilson 
v. New York, etc., R. Co., 41 App. Div. 
36, 58 NYS 617. 


j 
193 Wis. 
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[d] Gates as “death traps.’’—It is 
error to charge: “It has been argued 
by counsel that these are not safety 
gates, but rather death traps; why 
they should be there we are not just 
clear, because if they are a positive 
injury they ought to be taken down.’ 


‘Bracken vy. Pennsylvania: R. Co., 32 


Pa. Super. 22, 23. 

Negligence of railroad in allowing 
gates to remain open see supra § 1806. 

. S.—Teague v. St. Louis 

Southwestern R. Co., 86 F. (2d) 217 
{certiorari den 281 U. S. 733 mem, 50 
SCt 248 mem, 74 L. ed. 1149 mem]; 
Detroit United R. Co. v. Weintrobe, 
259 Fed. 64, 170 CCA 136. 

Ala.—Birmingham Southern R. Co. 
v. Harrison, 203 Ala. 284, 82 S 534. 

Ark.—-Bush vy. Brewer, 136 Ark. 246, 
206 SW 322. 


Colo.—Headley v. Denver, etc., R. 
Co., 60 Colo. 500, 154 P 731. 
Del.—Baltimore, ete, R. Co. v. 


Hawke, 143 A 27; Welch v. Baltimore, 
etc., R. Co., 23 Del. 140, 76 A 50. 

Ind. —Lake Erie, etc., R. Co. v. Mc- 
Farren, 188 ind. 1137) 1222 No 3305 
Chicago, etc., R. Co. v. Latta, (A.) 
166 NE 297; Cleveland, etc., R. Co. v. 
Heine, 28 Ind: A. 168, 62 NE 455. 

La.—Seelhorst v. Pontchartrain R. 
Co., Pia. AL 586212308" 626. But see 
Dardenne v. Texas, ete., R. Co., (A.) 
127 S 458 (holding that, under Act 
[1924] No. 12, the failure of a wigwag 
signal to operate did not constitute an 
invitation to cross). 

St. 


Mo.—Gorman  v. Louis Mer- 


chants’ Bridge Terminal R. Co., 28 
SW (2d) 1023. 
N. J.—Snuffin v. McAdoo, 93 N. J. 


L. 231, 107 A 422; Baer v. Lehigh, 
ete., R.<Col, 93 Ne J. 785, 1406 A421 
[aff 93 N. J. L. 446, 108 A 253]. 

N. Y.—Brender v. New York,. etc., 
R. Co., 188 App. Div. 814, 177 NYS 469. 

Okl.—Mascho v. Hines, 91 Okl. 295, 
217 P 856. 

Va. PB tee abe Gen. of Railroads v. 
Lucas, 130 Va. 212, 107 SE 675. 

79. U. S—Brie R. Co. ay Schmidt, 
225 Fed. 513, 140 CCA 65 

Ala.—Louisville, ete., ae Co. v. Cun- 
ningham Hardware Co., 213. Ala. 252; 
104 S 433. 

Ark.—Missouri Pac..R. Co. v. El- 
vins, 176 Ark. 737, 4 SW (2d) 528: 
Chicago, Sten Re Co. v. Hamilton, 92 
Ark. 400, 123 SW 379. 


Conn. ——Dolph v. New York, etce., 
R. Co., 74 Conn. 538,51 A 525. 

Del.—Martin v. Baltimore, ete., R. 
Co., 16 Del. 128, 42 A 442. 

Ill. —Henry ‘v. Cleveland, ete, R. 
Co., 286 Ill. 219. 86 NE 231; Chicago, 
ete, -R. Co; vi) Bilal). 1%5 TT. 1183) -5a: 
NE 895 [aff 70 Ill. A. 518]; Deheave 
v.'- Hines, 217) Ill) AW 427:: Chicago 


Junction R. Co. v. MeAnrow, 114 Ill. 
A. 501 


Ind.—Pennsylyania »Co. v. Stege- 
meier, 118 Ind. 305, 20 NE 843, 10 Am 
SR 136; Pittsburgh, ete, R. Co. v. 
Tatman, 72 Ind. A. 519, 122 NB 357. 

Towa.-—Lockridge v. Minneapolis, 
ete., R. Co., 161 Iowa 74, 140 NW 834, 
AnnCas1916A 158. 

Ky.—Cincinnati, ete., R 
witt, 203 Ky. 147, 262 SW 1; Sights v. 
Louisville, etc., R. Co., 117 Ky. 436, 
78 SW 172, 25 Kyl 1548. 


R. Co., 167 La. 157, 118 8 
872; Lineks v. Illinois Cent, [R. Cork 
148 La. 445, 78 S 730; Roby v. Kan- 
sas City Southern R. Co., 130 La. 696, 


Co. v. Pre- 


58 S 696, 41 LRANS 355; Cotton v. 
Wass ete., R., Co.;; 32a, A. (Orleans) 


Mass.—Robbins v. Fitchburg R. Co., 


vitation only to eross with due care,*1 and the ex- 
tent to which a traveler may rely on such assurance 
is a question of fact to be determined in the light 
of all the surrounding circumstances.®? 
dinarily the same degree of care and vigilance is 
not required of a traveler under such cireumstane- 
es as otherwise,** he has no right to rely exclusively 


While or- 


161 Mass. 145, 36 NE 752. 


Minn.—Buelow v. Chicago, etc., R.- 


Co., 164 Minn. 52, 204 NW 571; 
Woehrle vy. Minnesota Transfer R. 
uh 82 Minn. 165, 84 NW 791, 52 LRA 


- Mo.—Stepham_ v. Chicago, etc., R. 
Co., (A.) 199: SW 273; Swigart v. 
Lusk,’ 196 .Mo. A. 471, 192 SW 138; 
McNamara v. Chicago, etc., R. Co., 126 
Mo. A. 152, 1083 SW 1093. 

N. H.— Wiggin v. Boston, ete., R. 
Co., 75 N. H. 600, 75 A 108. 

N. J. — Berry v. Pennsylvania R. Co., 
48 N. J. L. 141, 4 A 303. 

N. Y.—Flias v. Lehigh Vailey R. 
Co.,. 226 N. Y. 154, 123 NE 73; McNa- 
mara v. New York, etc., R. Co., 136 N. 
Y. 650 mem, 32 NE 765; Waldele v. 
New York Cent., etc., R. Co., 4 App. 
Div. 549, 38 NYS 1009; Leonard v. 
New York Cent., etc., R. Co., 42 N. 
Y. Super. 225; Manley v. New York 
Cent., ete., R. Co., 18 Misc. 502, 42 NYS 
1076. But see McGrath v. New York 
Cent., ete., R. Co., 59 N.Y. , 468, 17 
AmR 359 (holding "that a traveler has 
no right to interpret the absence of 
as flagman as an assurance of safe- 
y). 

N. C.—Barber v. ponimern R./- CoG 

aye 


N. C.-691, 138 SH 

Oh.—Lake Shore, 31 GOx 
Johnston, 25’ Oh. Cir. Ct. 41. 

Pa.—Gerg v. yee R.. Cov 
254 Pa. 316° 98 A 960 

Te ex.— Hoy v. Texas Mexican R. Co. ; 
(Civ. A.) 18 SW (2d) 948 [rev on 
other Pees (Commn. A.) 24 SW 
(2d) 18]. 

[a] MIllustration.—Where a driver 
of a motor vehicle on approaching a 
crossing at which the company is re- 
quired to keep a flagman sees no flag- 
man and no flag in front of the first 
track on the crossing where he has 
a right to expect to see him in case a 
train is approaching,’ and sees no 
train, he is not guilty of negligence 
in proceeding. Roby v. Kansas. City 
Southern R. Co., 130 La. 880, 58 S 
696, 41 LRANS 355. 

80. Questions of law and fact see 
infra § 2068. 

81. Delaware, ete., R. v. Welsh- 
man, 229 Fed. 82, 143 SCR 358, LRA 
1916E 816; Kentucky, etc., Bridee, 
ee Co. v. Singheiser, (Ky:) 115 SW 


See infra § 2068. 


Vv. 


82. 
83. 
Co.. 193 Cal. 212, 223 P 553; .Robbins 
v. Southern Pac. Co., (A.) 283.P 850. 
Kan.—McClain v. Chicago, ete. R. 
Co.. 84 Kan. 24, 130 P 646. 
Md.-—State v. Baltimore, R. 
Co., 157 Md. 256, 145 A 611. 
Mo,—Nicholson v. Missouri Pacwk: 
Co., (A.) 297 SW 996: Moeller v. Mis- 
souri Pac. R. Co., (A.) 272 SW. 990; 
Swigart v. Lusk, 196 Mo. AL ATA. 192 


etc., 


SW 138: Yonkers v. St. Louis, ete., 
R. Go., 182 Mo. “A. 558, 168 SW 307; 
Wack v. St. Louis, ete., BR, :' Go:; 175 


Mo. A. 111, 157 SW 1070. 

N. Y.—Blias v. Lehigh Valley R. 
Co., 226 N. Y. 154, 123 NE 73; Kane -v: 
New York, etce., R. Co., 132..N. Yu 160; 
30 NE 256. But see Scages v. Dela- 
ware, etc., Canal Co., 145 N. Y. 201, 39 
NE i 6; Palmer v. New NVork Cent., 
ete., R. Co., 112 N.Y. 234, 19 NE 678; 
Brindizi v. Lehigh ‘Valley R. Coy 216 
App. Div. 12, 214 NYS 589; Brender 
v. New York, ete,, R. Co.,’ 188 App. 
Div. 314, 177 NYS 469: Shultz v. New 
York, ete., R. Co., 69 Hun 515, 23 NYS 
509 Laff 143 N. Y. 670 mem, 39 NE 21 
mem]; Bond v. New York Cent., ete., 
R. Co., 69 Hun 476, 23 NYS 450 (all 
holding that the opening of a gate at 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cal.—Gregg v. Western Pac. R.- 


= ; ae we ’ 
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upon sueh cireumstances,** nor will such presump- 
tion or assurance excuse the traveler from using 
every reasonable precaution that an ordinarily pru- 
dent man would use under like circumstances.®® 
Such facts as the absence or presence of a flagman, or 
that the gates are open,®® or that the automatic bells 
are ringing or not ringing,®? are merely facts to be 
considered in determining whether the traveler exer- 
cises the degree of care required in attempting to 
The traveler is not justified in regarding the 
absence of a flagman as an assurance of satety 
where he has seen a flagman at the crossing only 


cross. 


a railroad crossing is an affirmance 
of safety from passing trains only 
and does not excuse a person crossing 
from the obligation of using the same 


.amount of vigilance when upon the 


crossing in the railroad inclosure as 
when upon the ordinary highway). 

OkI.—St. Louis, ete., R. Co. v. Hart, 
45 Okl. 659, 146 P 436. 

Va.— Rangeley Vv. perhers Ric€ex, 
$5, Va. 715, a SE 3 

[a] Rule D olinasattia duty of a 
traveler to look and listen at a rail- 
road crossing is qualified, where the 
watchman was standing between the 
tracks with a. stop signal, by the im- 
plied assurance of safety to such 
point. Farley vy. Norfolk, etc., R. Co., 
14 F. (2d) 93. 

84. Ind.—Smith v. Wabash R. Co., 
141 Ind. 92, 40 NE 270. 

Ky. —Louisville, etc., R. Co. v. Roth, 
130 Ky. 759, 114 SW 264. 

Mass.—Fogg v. New York, etc., R: 
Co., 223 Mass. 444, 111 NE 960; Slat- 
téry v. New York, ete., R. Co., 203 
Mass. 453, 89 NE 622, <i88 AmSR 311. 

Minn. W oehrle Vv. Minnesota 
Transfer R. Co., 82 Minn. 165, 84 NW 
791, 52 .LRA 348 

Mo.—Curlin v. St. Louis Merchants’ 
Bridge Terminal R. Co., (A.) 232 SW 
215; Schaub v. Kansas City, etc.,.R. 
Co., 138 Mo. A. 444, 113 SW 1163. 

N. Y.—Brender v. New York, etce., 
roy Co., 188 App. Div. 314, 177 NYS 

Oh.—Palmer v. Erie R. Co., 22-Oh. 
Cine Ct. NAS. 23.5. 

R. I.—Geoffroy v. New York, etc., 
-R. Co., 42 R. I. 20, 104 A 883. 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445. 

Va.—Southern R. Co. v. Jones, 118 
en pee 88 SE. 178. 

U. S.— Hines v. Smith, 270 Fed. 

138 eas den 255 U.S. 576 mem, 
41 SCt 448 mem, 65 L. ed. 794 mem]; 
Landers v. Erie R. Co., 244 Fed. 72, 
156 CCA _ 500. 

Ala.—Birmingham Southern R. Co. 
v. Harrison, 203 Ala. 284, 82 S 534. 

Cal.—Koster v: Southern Pac. (ales, 
207 Cal. (7538, 279 788; Gregg. v. 
Western Pac. R. Co., 193 Cal. 212, 223 
Robbins v. Southern Pace. Co., 
Correa v. Davis, 69 


Cal, A. 180, 230 P 984. 


Colo. —Headley Vv. SeEeet, ete., :R: 
Co.; 60 Colo. 500, vied aos 

Del.— Welch. v. eG sii ete; R: 
Co., 23 Del. ae 76 A 50; Martin v. 


Baltimore, etc., R. Co., 16 "Del. 123, 42 
A 442 


Til.—Carlin v. Grand Trunk West- 


ern R. Co., 243 Ill. 64, 90 NE 201, 134 


AmSR 354; Goodman y. Chicago, etc., 
R. Co., 248 Ill. A. 128; Wabash R. Co. 
v. Smillie, 97 Ill. A. 7. 
Ind.—Pennsylvania Co. v. Stege- 
meier, 118 Ind. 305, 20 NE 843, 10 Am 
SR 136. 
- Iowa.—Love v. Et. Dodge, éte., R. 
Co., 207 Iowa 1278, 224 NW 815; Crow- 
ley v. Chicago, etc., Rea Co., 204 Iowa 
1385, 213 NW 403, 53 ALR 964. 
Kan.—McClain v. Chicago, ete., R. 
Co., 89 Kan. 24, 1380 P.646, AnnCas 
1914C 699. : 
Ky.—Kentucky, etc., Bradee, etc., 
Co: v. rp eae vile SW 192; Louis- 
ville, etc., Co. Roth, 1380 Ky. 759, 
114 SW ave Schulte v. Louisville, 
etc.,. R. Co., 128 Ky. 627,108 SW 941, 
33 KyL 81; Sights v. Louisville, ete., 
4 Co:; 117 Ky. 486, 78 SW 172, 25 


psc 


RAILROADS 


crossing.®® 


rely.°°? 


KyL 1548. 

Me.—Blanchard vy. Maine Cent. R. 
Co., 116 Me. 179, 100 A 666. 

Mass.—Allen v. Boston, ete., R. Co., 
245 Mass. 139, 139 NE 511; Lundergan 
v. New York Cent., etc., R. Co., 203 
Mass. 460, 89 NE 625. 

Mo.—Swigart v. Lusk, 196 Mo. A. 
471, 192. SW 138; Schaub v, Kansas 
City, etc., R. Co., 133 Mo. A. 444, 113 
Sw ‘1163. 

N. J.—Lindsay v. a arte ee R. 
Con eee De 1043 THAD 

N. Y.—Avery v. New Tork, ete., R. 
Co., 205 N. Y. 502, 99 NE 86; Olden- 
burg v. New York Cent., ete., R. Co.; 
124 N.Y. 414, 26 NE 1021; Palmer v. 
New York Cent., ete; R, Coe Ak2 aN. 
Y. 234, 19 NE 678; McGrath v. New 
York Cent., ete., R. Co., 59 N. Y. 468, 


At AmR 359 [rev 1 Hun 437, 3 Thomps. 


& C. 776]; Wisniewski v. New York 
Cent. R. Co., 228 App. Div. 27, 288 NYS 
429; Brender vy. New York, etc., Co., 
188 "App. Div. 314, 177 NYS 469; Col- 
lins v. New York, etc., R. Co., 92 Hun 
563, 86 NYS 942 [aff 154 N. Y. 740 
mem, 49 NE 1095 mem]. 

Oh.—Cincinnati, etc., 

28 Oh. Cir Ct;) 23. 

Pa.—Miller v. Pennsylvania R. Co., 
299 Pa. 63, 149 A 85; O’Neill v. Read- 
ing Co., 296 Pa. 319, 145 A 840; Kipp 
v. New Jersey Cent. R. Co., 265 Pa. 
20, 108 A 175. 4 

R. I.—Geoffroy v. New York, ete., 
R.Co., 42 KR. 1. 20, 104 A 883. 

Tex.—Texas Mexican R. Co. v. Hoy, 
(Commn. A.) 24 SW (2d) 18. i 

Vt.—Gallagher v. Montpelier, etce., 
Wen 100 Vt. 299, 137 A 207, 52 ALR 

Va.—Rangeley v. Southern R. Co., 
95 Va. 715, 30 SE 386. 

Wis.—Waterson v. Chicago, etce., R. 
Co., 164 Wis. 375, 160 NW 261. 

Man.—Michalinski v. Canadian Pac. 
R. Co., [1928] 3 WestWkly 238. 

86. U. S.—Atchison, ete., R. Co. v. 


RayCon Va weny; 


McNulty, 285 Fed. 97 [certiorari den, 


262 U. S. 746 mem, 48 SCt 521 mem, 
67 L. ed. 1212 mem]. 

Ala.—Louisville, ete., R. Co. v. Cun- 
ningham Hardware Co., 213 Ala. 252, 
104 S 433. 

Del.—Gray v. Pennsylvania R. :Co., 
33 Del. 450, 1389 A 66. 

iby C.— Baltimore, ete., R. Co. v. Car- 
rington, 3 App. 101. 

Ind.—New York, etc, R. Co 
Shields, 185 Ind. 704, 112 NE 762: 
Pennsylvania Co. v. Stegemeier, 118 
Ind. 305, 20 NE 843, 10 AmSR 136. 

Ky.—Louisville Bridge Co. v. Mo- 
roney, 106 SW 870, 32 KyL 705. 

La.—Gibbons v. New Orleans Ter- 
minal..Co.. lea: Ays371 »[afi 159 Ta. 
847, 105 S 367]. 

Me.—Hooper v. Boston, etc., R. Co., 
81 Me. 260, 17 A 64; State v. Boston, 
ete., R. Co., 80 Me. 430, 15 A 36. 

Ma Pennsylvania R. Co. v. Ying- 
ling, 148 Md, 169, 129 A 36; Baltimore, 

bee COW Ve Stumpf, 97 Ma. 78, 54 
A 978. 

Mass.—Ellis v. Boston, etc., R. Co., 
169 Mass. 600, 48 NE 839; Conaty v. 
New York, ete, R. Cor, 164 Mass. 572, 
42 NE 103. 

Minn.—Buelow v. Chicago, ete., R. 
Co., 164 Minn. 52, 204 NW 571; Steg- 
ner v. Chicago, ete., RR. €o., 94 Minn. 
166, 102 NW 205. 

Mo.—O’Keefe v.. St. Louis, ete., R. 
Co.,.108 Mo. A. 177, 83 SW 308. 

N. J.—Shafer v. Lehigh Valley R. 


Duty to stop, look, and listen. 
flagman, gates, or other signal at a crossing and 
the fact that they are an indication of safety is 
ordinarily held not to relieve the traveler from his 
duty” to look and listen®* or to stop, look, and 
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occasionally,®* nor can a traveler be regarded as 
invited or misled by the failure to employ a signal 
which had never been employed at the particular 
The fact that the safety gates are up 
at another crossing some distance away is not an 
assurance of safety upon which the traveler may 


The presence of a 


Co; RN J. L. 75, 66 A 1072. 

N. —Scageges v. Delaware, etc., Ca- 
nal Gan 145 N. Y. 201, 39.NE, 7162 
Kane v. New York, ete., BR.xnCog 132 
N. Y. 160, 30 NE 256; Young v. New 
York etc., R. Co., 167 N. Y. 500, 14 
NE 434. 

Oh.—Kasky v. Baltimore, ete. R. 
Co., 28 Oh. A. 185, 155 NE 174. 

Pa,—Zotter v. Lehigh Valley R. Co., 
280 Pa. 14, 124 A 284; Serfas v. Le- 
high, etc., R. Co., 270 Pa. 306, 118 A 
370, 14 ALR 791; BHarle v. Philadel- 
phia, etc., R. Co., 248. Pa. 193,'.93 4 
1001; Roberts vy. Delaware, etc, Ca~ 
hal .Co.;.177 Pa... 483, 35 A 723; Lake 
Shore, ‘ete., R. Co. v. Frantz, 127 Pa. 
297, 18 A 22, 4 LRA 389. 

Tenn.—Southern R. Co. v. Terry, -3 
Tenn. Civ. A. 445. : 

Va.—Rangeley v. Southern R. Co. 
95 Va. 715, 30 SE 386. 

Newfoundl. Ras ee Vv. Newfound- 
land R. Co., 7 Newfoundl. 885. 

87. Ark.—Bush vy. Brewer, 136 Ark. 
246, 206 SW 322. 

Colo. —Gunby v. Colorado, ete.,: R. 
Co., 77 Colo. 225, 235 P 566. 

Ind, —Cleveland, ete., R. Co. Vv. 
Heine, 28 Ind. A. 463, 62 NE 455. 

Iowa.—Crowley v. ‘Chicago, etc., R. 
Co., 204 Iowa 1385, 213 NW 403, 53 
ALR 964. 

Ky.—Cincinnati, ete, R. Co. Vv. 
Champ, 104 SW 988, 31 KyL 10545 2 

Mich.—Tobias v. ‘Michigan Cent. R. 


‘Co., 110 Mich. 440, 68 NW _ 234. 


Mo.—Blain v. Missouri Pac. R. Co: - 
184 SW 1142. 

N. Y.—Lewis v. pee Island R. Cos 
162 N. Y. 52, 56 NE 54 

Oh.—Toledo Terminal Ris Coz 
Hughes, 115 Oh. St. 562, 154 NE ‘916; 
Palmer v. Erie R. Co., 22 Oh. Cir. Ct. 
N. S. 235; Papner v. "Harmon, 12 Oh 
NPNS 49. 

Tex.—Stevenson v. Ponetuny ete., R. 
Co., (Civ. A.), 19 Sh (2d) 2 

Va.—Southern R. Co. v, ave. 152 
Va. 548, 147 SE 228, 

[a] Inferiority of bells considered. 
—‘‘But, at best, it serves only as a 
warning, and is mechanical. A ma- 
chine may fail. It is to be distin- 
guished from gates that bar the -way 
or a flagman who, with human intelli- 
gence, controls the traffic over the 
crossing.” Crowley: v. Chicago, etce., 
R. Co., 204 Towa 1385, 1392, 2183 NW 
403, 538 ALR 964. 

[b] Where electric warning bell is 
out of order at the time of the ac- 
cident, it is error to refuse to charge 
that if deceased was not aware of the 
bell’s faulty condition, such fact may 
be considered by the jury as bearing 
upon the question of his contributory 
negligence. Tobias v. Michigan Cent, 
R. Co., 110 Mich. 440, 68 NW 234. 

88. Whalen v. New York Cent., 
ete., R. Co., 58 Hun 431, 12 NYS 527 
[aff 15 NYS 941]. 

89. Peck v. Grand Trunk Western 
R. Co., 155 Mich. 430, 119 NW 578. 

90. Harvey v. Erie R. Co 210 Pa. 
95,97, 59 A 691, TER; 

91 Duty to stop, look, and listen 
Generally see supra § 1879 ' 

92. U.' S.—Southern Pac. Co. v. 
Day, 38 F. (2d) 958; Lang v. Byram, 
85 EK. (2d) 489; Baltimore RY Comiva 
Shaw, 35 F. (2a) 410; Canadian Bac. 
R. Co. v. Slayton, 29 F, (2d) 687; Wa- 
bash. R. Co. v.. Huelsmann, 290 .Fed., 
165; Bush y. Baltimore, etc., R. .Ca,, 
288 Fed. 845; Atchison, etc., R. Co. v. 
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without taking the proper precautions,® or where 
he has notice that the gates are not being oper- — 


ated,* or that automati¢ signals are out of “order. S 


listen®* before crossing, and this is particularly true 
where there is a flagman present who gives a sig- 
nal to stop.°* There is no authority, however, to 


the effect that the traveler is relieved from the duty 
looking, and listening where the gates 
at a crossing are open®® or where a flagman is on 
duty,°* or where a statute provides that he shall 
be relieved from such duty if a signal bell at the 
crossing is defective and no notice of such condi- 
The traveler is not 
relieved from the duty of stopping, looking, 
listening in a jurisdiction in which such duty is im- 
perative®® by the fact that he misinterpreted a 
flagman’s signal as meaning that he should pro- 


of stopping, 


tion is given by the company.®? 


ceed.°? 
Knowledge of danger. 


has an opportunity of avoiding,’ 


MeNulty, 285 Fed. 97 [certiorari den 
262 U. S. 746 mem, 43 SCt 521 mem, 
67 L. ed. 1212 mem]; Landers v. Erie 
R. Co., 244 Fed. 72, 156. CCAY H005 
Brommer v. Pennsylvania Ri-Coy, 9 


SCt 522 mem, 56 L. ed. 628 mem]; 
aware, etc., Co. v. Larnard, 161 Fed. 
520, 88 CCA 462; Union Pac. R. Co. v. 
Rosewater, 157 Fed. 168, 84 CCA 616. 

Ark.—Chicago, ete., R. Co. v. Ham- 
ilton, 92 Ark. 400, 123 SW 379. 

Del.—MacRobert v. Baltimore, etc., 
R. Co., 33 Del. 447, 188 A 904; Welch 
v. Baltimore, ete., R. Co., 23 Del. 140, 
76 A 50. 

Ind.—Wabash R. Co. v. Tippecanoe 
L. & T. Co., 178 Ind. 113, 98 NE 64, 38 
LRANS 1167. 

Iowa.—Sala v. Chicago, ete., R. Co., 
85 Iowa 678, 52 NW 664. 

Kan.—Jacobs v. Atchison, etc., 
Co. 97 Kan. 247; 154 P 1023, LRA 
1916D 783. 

Ky.—Dick v. Louisville, ete., R. Co., 
64 SW 725, 23 KyL 1068. 

La.—Gibbens v. New Orleans Ter- 
minal Co., 159 La. 347, 105 S 367. 

Me.—Romeo v. Boston, etc., R. Co., 
87 Me. 540, 33 A 24. 

Md.—Pennsylvania R. Co. v. Ying- 
ling, 148 Md. 169, 129 A 36; Northern 
Cent. R. Co. v. State, 100 Md. 404, 60 A 
19,-107 AmSR 4389. See Baltimore, 
ete., R. Co. v. Stumpf, 97 Md. 78, 54 A 
978° (holding that it is negligence as 
matter of law to fail to stop as well as 
to look and listen). 

Mass.—Bllis v. Boston, ete., R. Co., 
169 Mass. 600, 48 NE 839: Mesrigan 
v. Boston, etc., R."Cos 154 Mass. 189, 
28 NE 149. 

Minn.—Buelow v. Chicago, ete., R. 
Co., 164 Minn. 52, 204 ah 571; Schnei- 
der v. Northern Pac. . Co., 81 Minn. 
383,.84 NW 124. 

Mo.—Nicholson v. Missouri Pac. R. 
Co., (A.) 297 SW 996; Swigart v. Lusk, 
196 Mo. A. 471, 192 SW 188; Schaub 
v. Kansas City Southern R, Co., 133 
Mo. A. 444, 113 SW 1163. 

N. H.—Coyle v. Boston, ete., R. Co., 
77M. H. 604, 94 A 509. 

N. J~—Schnackenburg v. Delaware, 
ete, in. GO5. 86) Ne Se TEFL 93 AN 10n 
[att SON dy Lh 311, 98 A 266]; Wil- 
loughby v. Erie R. Co., GT Ne Sto. 149, 
71 A 41; Shafer v. Lehigh Valley R. 
Co., 75 NvaTe ta. 75, 66 A 1072; Van 
alper v. New York, Cte. PAK Oony Ml 

dna. oto, 59 A265 Conkling v. Erie 
i Co., 63 N. Jobe 338, 43 A 666; Penn- 
sylvania R. Conve Pfuelb, COUN PTNSL: 
278, 37 A 1100 [aff 61 N. Ayan 287, 41 
AL 1116]; Berry v. Pennsylvania. Ri 
Go., 48_N. J. L. 141, 4 A 303. 

N. Y.—_Wisniewski v. New York 
Cent. R. Co., 228 App. Div. 27, 238 NYS 
429; Shultz v. New York Cent., etc., 


The assurance of safety 
otherwise afforded by the circumstances under con- 
sideration! will not excuse a traveler in not avoid- 
ing a danger of which he is conscious or which he 
as where he hears 
or sees the approaching train and attempts to cross 


laa 


injury.’ 


and 


Notwithstanding a traveler who sees a 
his place has the right to rely on him for protec- 
tion,® if he discovers 
from his post of duty he is placed on his guard and — 
must exercise ordinary care to protect himself from 
‘Where the traveler knows that there is no 
flagman at the crossing at the particular time, he 
eannot rely upon the presumption that a danger 
signal of an approaching train will be given by a 
flagman,® notwithstanding a watchman’s shanty is 
maintained at the crossing.® 


a watchman in 


that the watchman is absent 


Where safety gates 


were not closed as a train was approaching a cross- 


R: Co.; 69 *Ehan 615, °23 ae 509 [aff 
143 N. Y. 670 mem, 39 NE 21 mem]; 
Palmer v. New York Gen ite: KeCoy 


5 NYSt 436 [aft 112 NY. 234, v9, 
NE 678]. 
N. C.—Hodgin v. Southern i Co., 


143 N. C. 93, 55 SE 413 

Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228; Norfolk, ete., Le, 
Co. v. Sink, 118 Va. 439, 87 SE 740. 

Wis.—Van Dunk v. Chicago, etc., R. 
Co., 188 Wis. 476, 206 NW 852; Wa- 
terson v. Chicago, etc., R. Co., 164 
Wis. 375, 160 NW 261. 

[a] In Ohio (1) while the rule of 
the text applies generally in the case 
of a pedestrian (Cerri v. Erie R. Co., 
17 Oh Cir’ CUsn. S. 68" [art 85. Oh: St! 
444 mem, 96 NE 1129 mem]), (2) it 
has been held that the other travel- 
ers are relieved from the duty of stop- 
ping, looking, and listening by the fact 
that erossing gates are open (Cleve- 
land, etc., R. Co. v. Schneider, 45 Oh. 
St. 678, 17 NE 321), (3) but the fact 
that an automatic signal bell is not 
working will not relieve the traveler 
from the exercise of ordinary care 
(Toledo Terminal R. Co. v. Hughes, 
115 Oh. St. 562,154 NE 916). 

{[b] View unobstructed.—The rule 
that the lifting of gates or the ab- 
sence of a watchman amounts to an 
implied assurance of safety cannot 
be held to be universally applicable 
to a crossing in the country or to a 
crossing where the view is practically 
unobstructed and where by looking 
and listening a driver could observe 
approaching trains. Reynolds v, In- 


ter Urban R. Co., 191 Iowa 589, 182 
NW 804. - 

93. Central of Georgia R. Co. v. 
Porter, 207 Ala. 417, 98 S 394; Olden- 


burg v. New York Cent., ete., R, Co., 
124 N. Y. 414, 26 NE 1021; O’Neill 
v. Reading Co., 296 Pa. 319, 145 A 840; 
Zotter v. Lehigh Valley R. Co., 280 Pa. 
14, 124 A 284; Schofield v. Director 
Gen. of Railroads, 276 Pa. 508, 120 A 
449; Serfas v. Lehigh, etc., R. Co., 
27.0, Pa. 306, 213 YA 870.914 ATR AOU 
Earle v. Philadelphia, etc., R. Co., 248 
Pa. 198, 93 A 1001; Lake Shore, etc., 
R. Co. v. Frantz, 127 Pa,..297,, 18° Ay 22; 
4 LRA 3889; Greenwood v. Philadel- 
phia, etc:, R. Co., 124 Pa. 572, 17. A 
188.10 AmSR 614, 3 LRA 44; Atlantic 
ee Co. v. New York, etc, EG. 
67° Pa.’ Super. 320: Crossman Vv, 
Pennsylvania, etc., R. Co., 2 Chest. Co. 
(Pa:) 3505 Southern R. Co. v. Jones, 
118 Va. 685, 88 SE 178. But see Sharp- 
less v. Delaware, etc., R. Co., 286 Pa. 
439, 183 A 6386 (where a traveler ap- 
proaching a crossing with raised safe- 
ty gates was not required to alight 
from the automobile for further ob- 
servation). 

“The fact that the safety gates were 


ing nor at any time while it was passing across, a. 
traveler who observes such train cannot - consider 
the open gates as an invitation to cross,!° nor as an 
assurance that no train was approaching on tracks 
not occupied by the passing train.11 

Gates operated only at particular times. 


Where 


raised did not relieve the driver of 
the duty of stopping the machine be- 
fore he attempted to make the cross- 
ing. . . . Such gates are for the pro- 
tection of the public but do not ab- 
solve the public from exercising prop- 
er care to protect themselves.’’ Earle 
v. Philadelphia, etc., R. Co., 248 Pa. 
193, 194, 93 A 1001. 

94, Tang v. Byram, 35 F. (2d) 489. 

95. Morales v. Central Vannina, 32 
Porto Rico 188; Smith aS South Hast- 
érn R. Co., [1896] Lo 178. 

96. Chicago, ete. Re Bot v. Clough, 
134 Ill. 586, 25 NE 664, 29 NE 184. 

97. Snuffin v. McAdoo, SB. Nee de ae 
231, 107 A 422; Fernetti v. West Jer- 
Bey etc., R. Co.; 8T_N.* J, da: 268, 9S) ze 


98. See supra § 1879. 

99. Crossman v. ety ed as etc., 
R..Co., 2 Chest. Co. (Pa.) °3 

1. See supra text_and ees 73-99. 

2. Chicago, etc., R..Co. v. Suther- 
land, 88 Ill. 295; Cadwallader y. 
Louisville, eter, JR, Co., 18 Inds 5st 
27 NE 161; Lamb v. New York Cent., 
ete., R. Co., 18 App. Div. 579, 46 NySs 
404; Southern R. Co. v. Whitlock, 136 
Tenn. 266, 188 SW 1151 

oe Gundry v. Atchison, eter Re COs 
(Cal. A.) 286 P 718; Chicago, etc., R. 
Co. v. Sutherland, 88 Til. A. 295; Bjork 
v. Illinois Cent. R. Co., +85 "T11. p50 269; 
Boutell v. Michigan Cent. R. Co., 133 
Mich. 486, 95 NW 568; Dawe v. Flint, 
ete., R. Co., 102 Mich. 307, 60 NW 838. 
See infra § 1912. 

4 Barnasky v. New York, etc., R. 
Co. 226. N. Y.248'9;° 1. NE 745; Stack 
v. New York Cent:,, ett., R: Co., 96 App. 
DIVO, °89 NYS” 112; ‘Weed v. New 
York Cent., ete, 1Sy Co., 91 Hun 293, 
36 NYS 98. 

[a] Sunday.—Where a railroad 
had maintained gates at a crossing, 
but kept no watchman to operate 
them on Sundays, of which fact the 
public was informed by a printed sign, 
a traveler familiar with the custom is 
not excused from the necessity of vig- 
ilance by the fact that the gates are 
open on Sunday and as he approached ~ 
the crossing. Horton vy. New York 
Cent. R. Co., 205° App. Div. 7638, 200 
NYS 365 [rev on other grounds 237 
N. Y. 38, 142 NE 345]. 


5. Maryland: Electric R. Co.” vi 
Beasley, 117 Md. 270,83 A 157. — 

6. See supra text and note 79. 

7 Hodgin v. Southern R. Co., 143 


NVCx93; 5B SE 413, 10 AnnCas 417. 

8. Goodman v. Chicago, BLG Roca 
248 Ill, A. 128. 

9. Goodman v. Chicago, etc., R. Co., 
supra. 

10. Lang vy. Northern Pac. R. Cos, 
118 Minn. 68, 186 NW 297. 

11. Lang v. Northern Pac. R. Co., 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gates are-operated during certain hours of the day 
only, the fact that they are open during the re- 
mainder of the day gives the same assurance of 
safety to persons without knowledge of the limited 
operation thereof as if there were no such limita- 
tion, in the absence of reasonable notice by appro- 
However, where a sign 
notifies the traveler as to the hours within which 
the gates will be operated, the fact that the gate- 
man occasionally was on duty a few minutes before 
the specified hour will not permit a traveler to rely 


priate signs or otherwise.?? 


on their operation at such time.1* 


[§ 1907] c. Lights, Signals, and Lookouts from 
A person approaching a railroad 


Trains or Cars.14 


Gregg v. Western Pac. R. Co., 
193 Cal. 212, 223 P 553; Wyseur v. Da- 
vis, 58 Cal. i 598, 209 P 213. 

13. Legg v. Erie R. Co., 141 Ap 
Div. 876, 18 NYS 451 [aff 124 NYS By 

14. Violation of statute as preclud- 
ing defense of contributory negli- 
gence see supra § 1825. 

15. U. S.—Southern Pac. 
Day, 38) F:'(2d): 958: U: 


Co.* Ve 
S. Director 


‘Gen. of Railroads v. Zanzinger, 269 
Fed. 552; Brien v. Detroit Unitea R. 
Co., 247 Fed. 693. 


Ark.—Smith v. Missouri Pac. R. Co., 
138 Ark. 589, 211 SW 657; Kansas 
City Southern R. Co. v. Drew, 103 Ark. 
374, 147 SW 50; Arkansas, etc., R. Co. 
v. Graves, 96 Ark. 638, 132 SW 992. 

Cal.—Smith v. Southern Pac. Co., 
201 Cal. 57, 255 P 500; Robinson v. 
Western Pac. R. Co., 48 Cal. 409. But 
{see Thompson vy. Southern Pac. Co., 
'31 Cal. A. 567, 161 P 21 (holding that 
one approaching a railroad crossing 
may not assume that any appraqach- 
ing train will be operated without 
negligence, and therefore that the 
bell and whistle will be sounded). 

Colo.—Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808. 

Tda. —Smith v. Oregon Short Line R. 
Co, ~4T Ida. 604,° 277 P 570;; Bur- 
row v. Idaho, etc., R. Co., 24 Ida. 652, 
135 P 838. 

Ill—Henry v. Cleveland, etc., R. 
Co., 236 Ill. 219, 86 NE 231; Moore v. 
Hines, 221 Hl. A. 589; Follett v. Illi- 
nois Cent. R. Co., 200 Ill. A. 289; Cleve- 
lancdeaetes RR. Co. Vv. Bruce; 63° 11? A. 
233. See Adams v. Elgin, etc., Elec- 
tric Co., 204 Ill. A. 1; Christmann v. 
iMinois Cent. RR. Co.; 199 Til. A. 139; 
Chicago, etc., R. Co. v. Robinson, 8 
iil. A. 140 [rev on other grounds 106 
dll. 142]. 

Ind.—Lake Erie, aren Eve Cory... WiC 
Farren, 188 Ind. 113, 122 NE 330; 
Pittsburgh, etc., R. Co. v. Dove, 184 
Ind. 447, 111 NE 609; Baltimore, etc., 
R. Co. v. Conoyer, 149 Ind. 524, 48 NE 
352, 49 NE’ 452; Chicago R: Co... v. 
Luca, (A.) 170 NE 564; Payne v. Vise, 
(A.) 1385 NE 585; Chicago, etc., R. Co. 
v. Gorman, 58 Ind. A. 381, 106 NE 897; 
Chicago, ete., R. Co. v. Daun, 53 In’d. 
A. 699, 101 NE 734; Chicago, etc., R. 
Co. v. Daun, 53 Ind. A. 382, 101 NE 
731; Virgin v. Lake Hrie, etc., R. Co., 
56 Ind. A. 216, 101 NE 500; Cleveland, 
ete., R. Co. v. Van Laningham, 52 Ind. 
A. 156, 97 NE 573; Evansville, etc., 
R. Co. v. Marohn, 6 Ind. A. 646, 34 
NE 27. 

Iowa.—Anderson v. U. 8S. Railroad 
Administration, 203 Iowa 715, 211 NW 
872; Nederhiser v. Chicago, etc., R. 
Co., 202 Iowa 285, 208 NW 856; Alitz 
v. Minneapolis, etc., R. Co., 196 Iowa 
437, 193 NW 4238; Corbett v. Hines, 
194 Iowa 1344, 191 NW 179; High v. 
Waterloo, ete., R. Co., 195 Iowa 304, 
190 NW 331; Butterfield v. Chicago, 
etc., R. Co., 193 Iowa 323, 185 NW 151; 
Barrett v. Chicago ete RiwCo 190 
Towa 509, 175 NW 950, 180 NW 676; 
Burnett v. Chicago, ete., R. Co., 172 
Iowa 704, 154 NW 919; Davitt v. Chi- 
cago Great Western R. Co., 164 Iowa 
216, 145 NW 483; Wilson v. Chicago, 
etc., R. Co., 161 Iowa 191, 142 NW 54; 
Case v. Chicago Great Western R. Co., 
147 Iowa 747, 126 NW 10387; Harper 
v. Barnards,-99 Iowa 159, 68 NW 599. 
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crossing with ordinary care has, in the absence 
of some evidence to the contrary, a right to pre- 
sume that the customary or statutory lights or sig- 
nals of the approach or movement of trains or cars 
will be given,!® such as the sounding of a bell or 
whistle,4® or having a headlight or other proper 
light or signal upon the engine or cars;** or that 
a train or ears standing on or near the crossing will 
not be moved without the proper signals being givy- 
en;'8 and if the traveler is misled by the lack of 
signals,1® even though.he had a full view of the 


track for some distance before reaching the cross- 


Ky.—Louisville, ete., R. Co. v. Ma- 
honey, 220 Ky. 30, 294 SW 777; Her- 
tell v. Louisville, ete., R. Co., 215 Ky. 
639, 286 SW 698; Illinois Cent. R. Co. 
v. Outland, 160 Ky. 714, 170 SW 48; 
Tllinois Cent. R. Co. v. Moss, 142 Ky. 
658, 134 SW 1122; Conway v. Louis- 
ville, etc., R. Co., 135 Ky: 229, 119 Sw 
206, 122 SW 1386. 

La.—Draiss v. Payne, 158 La. 652. 
104 S 487. 

Mass.—Engleman v. ey aS R. 
Co., 210 Mass. 179, ‘La- 
moureux v. New York, etc., ®R. "oie 169 
Mass. 338, 47 NE 1009. 

Mich.—Lanier v. Minneapolis, etc., 
R. Co., 209 Mich. 302, 176 NW 410. 

Minn.—Jenkins vy. Minneapolis, etc., 
R. Co., 124 Minn. 368, 145 NW 40. 

Mo.—State v. Trimble, 254 SW 846 
[quashing certiorari sub nom. Goben 
v.. Quincy, ete., R. Co., (A:)) 255 ‘SW 
327]; Crumpley v. Hannibal, etc., R. 
Co., 111 Mo. 152, 19 SW 820; Tabor v. 
Missouri Valley R. Co., 46 Mo. 353, 
2 AmR 517; Kennayde ‘v. Pacific R. 
Co., 45 Mo. 255; Dobson y. St. Louis- 
San Francisco R. Co., (A.) 10 SW (2d) 
528; McKerall v. St. Louis-San Fran- 
cisco R. Co., (A.) 257 SW 166; Goben 
Ve Quincy,, ete, RR. iCo.;, GAS) 25:5 Siw: 
327; Sandry v. Hines, (A.) 226 SW 
646 [quashed sub nom. State v. Bland, 
237 SW 1018]; Advance Transfer Co. 
v. Chicago, etc., R. Co., (A.) 195 SW 
566; Underwood v. St. Louis, ete., R. 
Co., 190 Mo, Ac .407,° 177 SW, 724; 
Moore v. Wabash R. Co., 157 Mo. A. 53, 
137 SW 5; Connor v. Wabash R. Co., 
149 Mo. A. 675, 129 SW 777; Smith vy. 
St. Louis Southwestern R. Co., 150 
Mo. A. 1, 129 SW 719; Dunwoody v. 
Missouri, ete., R. Co., 136 Mo. A. 509, 
118 SW 503; Lang vy. Missouri Pac. 
R. Co., 115 Mo. A. 489, 91 SW 1012. 

Nev.—Bunting v. ‘Central Pac. R. 
Co., 14 Nev. 351. 

N. J.—Carmany v. West Jersey, 
ete., R. Co., 78 N..J. L. 552, 74 A 656. 

N. Y.—Oarr V. Pennsylvania R. 
Co:, 225 N. Y. 44, 121 NE 473; Me- 
Namara v. New York Cent., etc., JR 
Co., 186 N. Y. 650 mem, 32 NE 765; 
Palmer v. New York Cent., etc., R. Co., 
12 Ni Yn 234, 19° INE 678) lornst, ve 
Hudson River R. Co., 35 N. Y. 9, 90 
AmD 761, 3 AbbPrNS 82, 32 HowPr 
61; Spitzer v. New York Cent. R. Co., 
oie Apps Div. os), a20 oN Ns alas 
Cranch vy. Brooklyn Heights R. Co., 
107 App. Div. 341, 95 NYS 169) [rev 
on other grounds 186 N. Y. 310, 78 NE 
1078]; Lortz v. New York Cent., etc., 
R. Co., 7 App. Div. 515, 40 NYS 253; 
Roll v. Northern Cent. R. Co., 15 Hun 
496 [aff 80 N. Y. 647 mem]. 

N. C.—Williams v. Randolph, ete., 
RimCon dee INen Go26,)7) LOS 7S By 9tb5 
Jackson v. Atlantic Coast Line R. Co., 
131 IN. 1G. 153; 106 SH 496; Norris v, 
Atlantic Coast Line R. Co., 152 N. C. 
505, 67 SE 1017, 27 LRANS 1069. 

Pa.—Philadelphia, etc., R. Co. v. 
Hagan, 47 Pa. 244, 86 AmD 541; Koby- 
lis v. Philadelphia, etc., R. Co., 27 Pa. 
Dist. 3. 


Se D.—Dougherty v. er caee ete., 
. Co., 20 S. D. 46, 104 NW 6 
a eet race ete., ue Co. v. 


Graves, 59 Tex. 330; Davis v. Pettitt, 
(Civ. A.) 242 SW 783 [rev on other 


grounds (Commn. A.) 258 SW 1046]; 


ing,”° or where, having exercised due care and em- 
ployed his senses of sight and hearing, he can nei- 


Texas, etc., R. Co. v. Diaz, (Civ. A.) 
234 SW 919; Texas, etc., 2 fo O. ee 
Pearson, (Civ. A.) 224 SW 708; St. 


Louis Southwestern R. Co. v. Shelton, 
52 Tex. Civ. A. 437, 115 SW 877; Ri- 
viere v. Missouri, etc., R. Co., (Civ. A.) 
40 SW 1074. 

Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050. 

Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31; Smith v. Norfolk, 
ete; mr. Con 107 Va. 725, 60 SH 56. 

W. Va.—-Morris’ v. Baltimore, ete., 
Re Com LOM Win Veeue oe el a SE 547; 
Krodel v. Baltimore, etc., R. Co., 99 
W. Va. 374, 128 SE 824; Canterbury 
v. Director Gen. of Railroads, 87 W. 
Va. 233, 104 SE 597. 

Wis.—Kaufmann v. Chicago, etce., 
Tae 164 Wis. 3859, 159 NW 552, 

Can.—Canadian Northern R. Co. % 
Clark, [1923] Can. S. C. 730, [1923] 4 
DomLR 727," [19238] 3 WestWkly §38, 
29 CanRCas 45 [aff 16 Sask. L. 442, 
[1923]. 3 DomLR 387, [1923] if 
WestWkly 1419, 29 CanRCas 34]. “ge oe 

Ont.—Vallee v. Grand Trunk R. Co., 
1 Ont. L. 224, 21 CanLTOccNotes 109. 

Sask. —Doyle v. Canadian Northern 
R. Co;,.12 Sask. L216. 

16. "Blgin, ete., R. Co..v. Hoadley, 
220 Ill. 462, 77 NE 151 [aff 122 Ill. A. 
165]; Chicago, etc., R. Co. v. Gunder- 
son, 174 Ill. 495, 51 NE 708 [aff 74 
Hil. A. 356]; (Chicago, ete; R. Co. 
Pulliam, 111i Tll. A. 305 [att 208. Ill. 
456, 70 NE 228]; St. Louis, etc., R. Co. 
v. Rawley, 106 Ill. A. 550; Weller Vv. 
Chicago, etce., R. Co., 164 Mo. 180, 64 
SW 141, 86 AmSR 592; Smith v. Bos- 
ton, etc.,:.R. Co., 70 N. H. 53, 47 A 290, 
85 AmSR 596. See Pittsburgh, etce., 
R. Co. v. McNeil, 34 Ind. A. 310, 69 
NE 471 (holding that, where a city 
ordinance makes it unlawful for per- 
sons managing a train of cars to cause 
it to bé run backward in or through a 
city without providing a watchman on 
the rear end thereof, one traveling on 
a street in the city has a right, in the 
absence of some warning or evidence 
to the contrary, to assume that the 
company will obey the ordinance and 
cause a bell to be rung to give warn- 
ing of the movement of the train). 

17. Smith v. Southern Pace. Co., 201 
Cal. 57, 255 P 500; Weller v. Chicago, 
etc., R. Co., 164 Mo. 180, 64 SW 141, 86 
AmSR 592; Morris v. Baltimore, etc., 
R. Co., 107 W. Va. 97, 147 SE 547. See 
Chicago, ete., R. Co. v. Sharp, 63 Fed. 
532, 11 CCA 337 (holding that a trav- 
eler approaching a crossing on a dark 
night and hearing a locomotive at a 
considerable distance is not bound to 
surmise that it may be backing a train 
of flat cars toward the crossing withe 
out lights or signals thereon). 

18. See infra § 1915. 

19. Russell v. Carolina Cent. R. 
Co:, 118 N. C. 1098, 24 SH 512; Hinkle 
Vv. Richmond, etc., RitCoy 109 N. C: 
472, 18 SE 884, 26 AmSR 581; 
Schweinfurth v. Cleveland, etc., R. 
Co., 60 Oh. St. 215, 54 NE 89; Balti- 

more, etc., R. Co. v. Van Horn, 21 Oh. 
Cir, Ct. 3377, 12 #Oht | Cire Dees 106; 
Pennsylvania R. Co. v. Ogier, 35 Pa. 
60, 78 AmD 322. 

20. Pennsylvania R. Co. v. Ogier, 


cross in safety.28 Similarly, a railroad company’s 
failure to keep a lookout at crossings does not ex- 
cuse the use of ordinary care by the traveler.?* 
Duty to look and listen. The right of the trav- 
eler to presume that statutory signals will be givem . 
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ther see nor hear an approaching train,?* as where 
obstructions prevent a proper observation.?? This 
right, however, to presume that customary or stat- 


utory signals will be given is merely a circumstance 
to be considered in determining whether or not a 


traveler acted with proper care under the circum- 
stances, and does not relieve him from exercising 
ordinary care to ascertain whether or not he can 


supra. 

21. Ind.—Baltimore, ete., R. Co. v. 
Conoyer, 149 Ind. 524, 48 NE 352, 49 
NE 452; Chicago, etc., R. Co. v. La 
Porte, 33 Ind. A. 691, 71 NE _ 166; 
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Ind. A.’ 437, 29 NE 941. 
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Co., 215 Ky. 639, 286 SW _ 693. 
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115 Mo. A. 489, 91 SW 1012. 
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66 N. H. 194, 21 A 105. 
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616 mem, 59 NE 1129 mem]; Donovan 
v. Long Island R. Co., 67 Hun 73, 22 
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ete, R. Co., 22 NYS 30 [aff 140 N. Y. 
621 mem, 35 NE 891 mem]. 

Tex.—International, etc., R. Co. v. 
Graves, 59 Tex. 330. 

22. Malott v. Hawkins, 159 Ind. 
127, 63 NE 308; Cleveland, etc., R. Co. 
V: Carey, 33 Ind. A. 275, 71 NE 244; 
Louisville, ete., R. Co. v. Mahoney, 
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etc., R. Co. v. Spears, 152 Ky. 200, 158 
Sw 236; Hart v. Chicago, etc., R. Co., 
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Louis-San Francisco R. Co., (Mo, A.) 
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Pac! R.. Co., (Mo, »A.).-275 SW 561; 
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A.) 264 SW 474; McKerall v. St. Lou- 
is-San Francisco R. Co., (Mo. A.) 257 
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NYS 286. .- 
23. U. S.—Wilson v. Lehigh Valley 


R. Co., 38°F. .(2d) 59  Ecertiorari ‘den 
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Mich. 17, 150 NW 345; Thomas v. 
Chicago, etc., R. Co., 86 Mich. 496, 49 
NW 547. 

Minn.—Carlson v. Chicago, etc., R. 
Co., 96. Minn. 504, 105 NW 555, 113 
AmSR 655, 4 LRANS 349. 

Mo, —Gersman v. Atchison, ete., R. 
Co., 229 SW 167; Weller v. Chicago, 
etc., R. Co., 164 Mo. 180, 64 SW 141, 86 
AmSR 592; Gratiot v. Missouri Pac. 
RI Coy, 116 Mo. 450, 21 SW 1094, 16 
LRA 189, 16 SW 384; Dobson v. St. 
Louis- San Francisco R. Co., (A.) 10 
SW (2d) 528; Flannagan v. St. Louis- 
San Francisco R. Co., (A.) 297 SW 
463; Sandry v. Hines, (A.) 226 SW 
646 [quashed sub nom. State v. Bland, 
237 SW 1018]; Central Coal, etc., Co. 
v. Kansas City Southern R. Co., (A.) 
215 SW 914; Killingsworth v. Pnees 
City, etc., R. Co., (A.) 209 SW 301; 
Underwood v. St. Louis, ete, R. Co., 
182 Mo. A. 252, 168 SW 808; Osborn 
v. Wabash R. Co., 179 Mo. A. 245, 166 
Sw 1118. 

Mont.—Rau v. Northern Pac. R. Co., 
289 P 580; Roberts v. Chicago, ete., R. 
CO,77.67, Mont. 472, '216 P’332; Norman- 
din’ v. Payne, 65 Mont. 542, 212 P 285; 
George v. Northern Pac. R. Co., 59 
Mont. 162, 196 P 869; Sprague v. 
Northern Pac. R, Co., 40 Mont. 481, 
107 P 412. 

N. H.—Smith v. Boston, etc., R. Co., 
70 N. H. 58,<47 A290, 85 AmSR 596. - 

N. J.—Lindsay v. Pennsylvania R. 
Co., 78 N: J; L704, 75 A 9123 “Swan- 
son v. New Jersey Cent. R. Co., 63 
N. J. L. 605, 44 A 852. 

N. Y.—Schrader v. New York, etce., 
R. Co,,.'254 N. Yi 148,172 (NBO 272% 
Avery v. New: York, ete., R. Co, 205 
N. Y. 502,.99 NE 86, 42 LRANS’ 158; 


does not relieve him from the exercise of ordinary — 
care as to looking and listening,?° or, if necessary, 
stopping, looking, and listening for approaching - 


Rodrian v. New York, etc., R. Co., 125 
N. Y. 526, 26 NE 741; Eaton v. Erie 
R..Co.,; 51 N.. ¥..3 544°" Baxter’ v.. Troy 
ete., R. Co., 41 <a Y. 502; Havens v. 
Erie R. Co., 41 N. Y¥. 296; Beisiegel v- 
New York, etc., use Co., 20 Nigy Yous 
Wilcox v. Rome, etc., R. Co., 39 N. yd 
358, 100 AmD 440; Ernst Vv. Hudson 
River R. Co: 39) Ne 61, 100 AmD 
405, 6 Transcr. A. 35, 36 HowPr 84; 
Miller v. New York Cent. R. Co., 226 
App. Div. 205, 284 NYS 560; Barry 
v. Rutland R. Co., 203 App. Div. 287, 
197 NYS 432 [aff 236 N. Y. 549 mem, 
142 NE 279 mem]; Baesens v. New 
York Cent. R. Co., 201 App. Div. 191, 
193 NYS 720; Larsen v. U. S. Mort- 
gage, etc., Co., 104 App. Div. 76, 93 
NYS 610; Krauss v. Wallkill Valley 
R. Co., 69 Hun 482, 23 NYS 432; Nash 
Va: New. York. -Cent.,, ;ete.- Ro Cos ae 
NYS 269 [aff 117 N. Y. 628 mem, 22 
NE 1128 mem]. 
Oh.—Cleveland, ete, R. Co. v. El- 
liott, 28 Oh. St. 340; Pennsylvania Co. | 


v. Stahl.15 Oh.) Cir? Ct, NS. 1353,-34 
Oh Cire ete, 157, 
Pa.—Philadelphia, etc., R. Co. v. 


Hagan, 47 Pa. 244, 86 AmD 541. 

R. I.—Kennedy v. New York, etc., 
R. Co., 43 R. I. 358, 112 A 429. 

Ss. C—Harbert v. Atlanta, ete. R. 
Co., 78 S. 537, 59 SE 644; Gosa v. 
Braet Rg Co., Gi; mune 347, 45 SE 


S. D.—Plucker v. Chicago, etc., R. 
Co., 52 S. D. 554, 219 NW 254. 

Tex.—Missouri Pac. R. Co. v. Peay, 
20 SW 57; Frias v. Galveston, ete., R. 
Co., (Civ. A.) 266 SW 547; Texas, etc., 
R. Co. v. Pearson, (Civ. A.) 224 SW 
708; Adams v. Galveston, etc., R. Co., 
(Civ. A.) 164 SW 853; Gulf, ete, R. 
Co. v. Hamilton, 17 Tex. Civ. A. 76, 42 
SW 358; Austin, ete., R. Co. v. Me- 
Elmurry, (Civ. A.) 33 SW,249. 

Utah.—Clark v. Union ‘Pac. R. Com 
70 Utah 29, 257 P 1050; Wilkinson v. 
Crreos Short Line R. Co., 35 Utah 110, 

Vt.—Le Febvre v. Water Vermont 
B. Coun tewit- ae se clase Alse 

Va.—-Smith v. Norfolk, ee Roe Cas 
107 Va. 725, 60 SE 56; Johnson v. 
Chesapeake, etc., R. Co.,~91 Va. 171, 


21 SE 238 

W. Va.—Gray v. Norfolk, ete, R. 
Co., 99 W. Va. 575, 130 SE 139; Can-- 
terbury v. Director Gen. of Railroads, 
87 W. Va. 233, 104 SE 597; Beyel v. 
Newport News, etc., R. Co., 34 W. Va. 
538, 12 SE 532. 

[a] Actual knowledge of the ap- 
proach of a train precludes reliance 
upon the absence of signals. Cleve- 
land, etc., R. Co. v. Houghland, 44 Ind. 
A. 73, 85 NE 369, 88 NE 628. 

: chr eigaar of law or fact see infra 

24. JLouisiana, etec., R. Co. v. Rat- 
eliffe, As Ark, 524, 115 SW 396. 

25. §.— Wilson v. Lehigh Valley 
RR. C0.» Ue F. (2d) 59 [eertiorari den 
281 _U. S. 754 mem, 50 SCt 408 mem, 
74 L. ed. 1164 mem]; Atchison, etc., 
R. Co. v. MeNulty, 985 Fed. 97 [cer- 
tiorari den 262 U. Si! 746 mem, 43 SCt 
521 mem, 67 L. ed. 1212 mem], 

Ark.—St. Louis, ete., R. Co. v. Rod- 
dy, 110 Ark. 161, 161 SW 156. 

Cal.—Koster_ v. Southern Pac. Co., 
207) Cal) 753,279, -P / 7838) «Murray: v. 
Southern Pac. Co. LUT Cal. Lites 
675; Griffin v. San Pedro, ete., R. Co., 
170 Cal. 772, 151 P 282, LRA1916A 
842; Hutson v. Southern California 
R. Co., 150.Cal. 701, 89: P 1093; Vaca 
v. Southern Pac. Co., Of Gal, Ag 470; 
267 P 346; Eddlemon v. Southern Pac: 
Co.}, 41 Cal. A. 340, 182 P 811; Ellis 
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trains,?® even though the view is obscured,?" al- 
thovgh there is some contrary authority?® and al- 
though failure to do so cannot be held negligence 
If the view is obstructed, if the traveler 
ean hear, it 1s not necessary that he go forward 
on foot to look and listen,®® and if the traveler lis- 
tens, and hears no signals, he is not bound to stop 
his vehicle and listen for the train unless he could 


per se.?° 


hear the train should he stop.*1 


Reliance upon character of signals. 
er may assume that signals or warnings will be giv- 
en by the company at a reasonable time and in a 
reasonable volume to apprise the travelers upon the 
highway of the approach of the train,*? but he can- 
not rely upon the peculiar nature of a whistle as 
signifying that a certain train will stop before ar- 


v. Central California Tract. 
Cal. A. 390, 174 P 407; Matteson v. 
Southern Pac. R. Co., 6 Cal. A. 318, 
92 P 101. 

Conn.—Cottle v. New pegs, etc., R. 
Cosrs2) Conn 142y 72° AS 72 

Ida.—Smith v. Oregon Short Line 
R. Co., 47 Ida. 604, 277 P 570. 

Ill.— Greenwald v. Baltimore, etc., 
R. Co., 332 Ill. 627, 164 NE 142. 

Ind.—New York, etc., R. Co. v. Leo- 
pold, 73 Ind. A. 309, 127 NE 298; Pitts- 
burgh, etc., R. Co. v. West, 34 Ind. A. 
95, 69 NE 1017; Rich v. Evansville, 
etc., R. Co., 31 Ind. A. 10, 66 NE 1028. 

Iowa.—Ballard vy. Chicago, etc., R. 
Co., 193 Iowa 672, 185 NW 993; Swear- 
ingen v. U. S. Railroad Administra- 
tion, 191 Iowa 1096, 183 NW 330. 

Md.—Annapolis, ete, R. Co v. 
State, 104 Md. 659, 65 A 434. 

Mich. —Beagle v. Pere Marquette R. 
Co., 184 Mich. 17, 150 NW 345. 

Minn.—Carlson v. Chicago, ete., R. 
Co., 96 Minn. 504, 105 NW 555, 113 
AmSR 622, 1 LRANS 835. 

Mo.—Gersman vy. Atchison, ete., R. 
Co., 229 SW 167;- Weller v. Chicago, 
ete., R. Co., 120 Mo. 635, 23 SW 1061, 
25 SW 532; Flannagan v. St. Louis- 
San Francisco R. Co., (A.) 297 SW 
463; Killingsworth v. Kansas City, 
eic., R. Co., (A.) 209 SW 301; Bar- 
rett v. Delano, 187 Mo. A. 501, 174 SW 
181; Underwood v. St. Louis, ete., Ry. 
Co., 182 Mo. A. 252, 168 SW 803; Os- 
born v. Wabash R. Co., 179 Mo. A. 245, 
166 SW 1118. 

Mont.—Rau v. Northern Pac. R. 
Co., 289 P 580; Roberts v. Chicago, 
etc., R. Co., 67 Mont. 472, 216 P 332; 
Normandin. v. Payne, 65 Mont. 543, 213 
P 285; Sprague v. Northern Pac. R. 
ae 40 Mont. 481, 107 P 412. 

Je —Swanson v. New tied Cent. 
RR: “Go, 63 N. J. L. 605, 44 A 85 

Y.—Schrader v. New ager etc., 
135, Aas 254 N. Y.' 148, 172 NE 272: 
Rodrian v. New York, ete., Ri Cos 125 
N. ¥.626, 26,;NE 741; Cullen v. Dela- 
ware, ete., Canal Co., 113 N. ¥. 667, 21 
NE 716; Baxter v. Troy, eter Re Co., 
41 N. Y. 502; Havens v. Hrie R. Co., 
41 N. Y. 296; Grippen v. New York 
Gent.:,:6tCj p00. 140 Nak 034 3) Belz 
siegel v. New York Cent. R. Co., 40 
N. Y. 9; Wilcox v. Rome, etc., R. Co., 
39 N. Y. 358, 100 AmD 440; Hrnst Vv. 
Hudson River R. Co., 39 N. ¥. 61, 160 
AmD 405, 6 Transcr. AG 35, 36 HowPr 


Co., 37 


84 [aff 32 Barb. 159, 19 HowPr 205]; 


Barry v. Rutland R. Co., 203 App. Div. 
287, 197 NYS 432 [aff 236 N. Y. 549, 


142 NE 279]; Fisher v. Central Ver- 
mont R. Co., 109 App. Div. 449, 95 
NYS 693. 


N. C.—Ward v. Atlantic cone Line 
R. Co., 167 N. C. 148, 83 SE 32 

Oh.—-Watson v. Erie R. Cox to Ohs 
we 454, 8 OhNP 18. 

C.—Gosa v. Southern R. Co., 67 

Ss. So 347, 45 SE 810; Edwards v. 
Southern-R. Co., 63 S. C. 271, 41 SE 
458 


Tex.—International, etc., R. Co. v. 
Edwards, 100 Tex. 22, 93 SW 106 [rev 


(Civ. A.) 91 SW 640]. 


Utah.—Clark v. Union Pac. R. Co., 


,10. Utah 29, 257 P 1050. 


Va.—Southern R. Co. v. Davis, 152 
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riving at the crossing.®® 

Private crossing. It has been held that a person 
using a private crossing over a railroad in the vi- 
cinity of a public crossing has the right to rely upon 
a giving of proper signals at the public crossing.*# 
d. Rate of Speed of Train. 
approaching the tracks at a public crossing has a 
right to presume that a train approaching the cross- 


A person 


ing will comply with a statute or ordinance limit- 


The travel- 


Va. 548, 147 SE 228. 

Ww. Va.—Beyel v. Newport News, 
etc., R. Co., 84 W. Va. 538, 12 SE 532. 

Ont. ~_Miller v. Grand Trunk R. Co., 
2D Min ConCo Ps Sos 

26. Chesapeake, etc, R. 
Vaughn, 97 SW 774, 30 KyL 215; 
Hearn v. New York, etc., R,- Cos; 89 
Md. 762, 43 A 59; Gahagan v. Boston, 
6te;, kt. Co., 70 N. H. 441, 50 A 146, 55 
LRA 426; Beyel v. Newport News, 
ete sre Co., 34 W. Va. 538, 12 SE 532. 

[a] Traveler in closed vehicle.— 
The failure of trainmen to give re- 
quired signals does not excuse a trav- 
eler in a closed vehicle from stopping, 
looking, and listening before ate, 
ing to cross. Hearn v. New_York 
etc., R.-Co., 89 Md. 762, 43 A 59. 

27. Flannagan v. St. Louis-San 
Francisco R. Co., (Mo. A.) 297 SW 463. 

28. Doyle v. Canadian Northern R. 
Co., 12 Sask. L. 216. 

29. See infra § 2064. 

30. McKerall v. St. Louis-San 
Francisco R. Co., (Mo. A.) 257 SW 
166; Smith v. St. Louis Southwestern 
RiCole 50 Mo; AS Veta eS W719. 

31. Brice v. Payne, (Mo. A.) 263 
SW 1005. 

32. Spitzer v. New York Cent. R. 
Co., 211 App. Div. 332, 207 NYS 312. 

33. Ellers v. Hrie R. Co., 178 Mee 
Div. 298, 165 NYS 234 ‘Laff 223 N. 

711 mem, 120 NE 862 mem]. 

34. Defrieze v. Illinois Cent. R. 
Co., (Iowa) 94 NW 505. And see su- 
pra § 1818. 

35. U. S.—Farrell v. Erie R. Co., 
138 Fed. 28, 70 CCA 396. 


Colo.—Nichols v. Chicago, etc., ney 


Co., 44 Colo. 501, 98 P 808. , 

Ds C.— Washington R., ete., Co. v. 
Clark, 46 App. 88. 

Tda-—Burrow v. Idaho, ete., R. Co., 
24 Ida. 652; 135 P 838. 

Ill.-Dukeman v. Cleveland, ete., R. 
Co., 237 Till. 104, 86 NE 712; Chicago, 
ete., R. Co. v. Gunderson, 174 Ill. 495, 
51 NE 708 [aff 74 Ill. A. 356]; Balti- 
more, ete., R. Co. v. Then, 159 Ill. 535, 
42 NE 971 [aff 59 Ill. A. 561]; Haas 
v. Hines, 219 Ill. A. 524; Beeson v:; 
Vandalia R. Covstl6 Mis A. 267; But- 
ters v. Chicago, ete, RCo; 157 Tl. 
A. 369; Schmalfeld v. Peoria, etc., 
Rao. ; 156) D1, As 1; ‘Chicago, etc., R. 
Co. v. Wilson, 128 Ill. A. 88 [aff "225 
Tl. 50, 80 NE 56, 116 AmSR 102]; 
Davenport, ete., R. Co..v. De Yaeger, 
112 -T1l; WAL’ 63.75" Chicago, “ete; R:\Co. 
v. Pulliam, AAMORTNIS WAL) SOD Abate 208 
Tll. 456, 70 NE 460]. See Christmann 
fs Illinois’ Cent. R.. Co., 199 Ill. A. 
139. 

Ind.—Lake Brie, ete., R. Co. v. Me- 
Farren, 188 Ind.'1138, 122 NE 330; 
Pittsburgh, ete., R. Co. v. Dove, 184 
Ind. 447, 111 NE. 609; Wabash R. Co. 
Vv. Tippecanoe L. & tT, Co. 118" Ind, 
113, 98 NE 64, 38 LRANS 1167; Chi- 
cago, ete., R. Co. v. Luca, (A.) 170 NE 
564; Baker v. Baltimore, etc., R. Co., 
61 Ind. A. 454, 112 NB 27. 

Towa.—Corbett v. Hines, 194 Iowa 
1344 191 NW 179, 180 NW 690; But- 
terfield v. Chicago, ete., R. Co., 193 
Iowa 323, 185 NW 151; Barrett, v. 
Chicago, vetc., R. Co., 190 Iowa 509, 
175 NW 950, 180 NW 670; Case v. 


Co. Ve 


ing its rate of speed thereat, and that it will not 
run at a.greater or excessive rate of speed,*° until 
the contrary is apparent;** but if he has knowl- 
edge®’ or reason to believe®® that the train is run- 
ning at a rate in excess of that permitted by ordi- 
nance, he has no right to rely upon the presump- 
tion that the ordinance will be observed. The ex- 


Chicago Great Western R. Co., 147 
Iowa 747, 126 NW 1037; Schmidt v. 
Burlington, etc., R. Co., 75 Iowa 606, 
39 NW 916; Correll v. Burlington, 
etc R.p@o:; 38 Iowa 120, 18 AmR 22. 

Ky.—Illinois Cent. R. Co. v. Out- 
land, 160 Ky: 714, 170 SW 48. 

Mo. —Mockowik v. Kansas City, etc., 
R. Co., 196 Mo. 550, 94 SW 256; Sulli- 
van v. Missouri Pac. R. Co., 117 Mo. 
214, 23 SW 149; Smith v. Chicago 
Great Western R. Co., ((A.) 282 Sw 
62; Goben v. Quincy, ete., R. Co., (A.) 
255 SW 327 [certiorari ‘quashed 254 
SW 846]; Moore v. Wabash R. Co., 
157 Mo. A. 53, 187 SW 5; Connor v. 
Wabash. R. Co., 149 Mo. A. 675, 129 
SW 777. 

WN. C.—Norton v. North vi iaoe R. 
Co., 122 N. C. 910, 29 SEH 88 

Oh. —Norris v. Jones, tire Ona ist. 
598, 144 NE 274; Hart v. Devereux, 
41 Oh. St. 5663 Baltimore, ete Rh uaGo-. 
v. Van Horn, 21 Oh. Cir. Ct. 337, 12 Oh. 
Cir. Dec. 106; Stoltz v. Baltimore, etc., 
Ri Comk OhS&CP 435. 

Or. —_Kirby v. Southern Pac. Co., 
108 Or: 290, 216 P 735; Emmons v. 
Southern Pac. Conn og Or. 363, 191h-P 
333; Kunz v. Oregon R., ete., Co., 51 
Or. 191,'93 P 141,94 P.504: 

Pa.—Knobeloch v. Pittsburgh, ete., 
R. rad, 266 Pa. 140, 109 A 6 

Tex.— Texas, ete., 18S co. ‘Vv. Diaz, 
(Civ. A.) 234 SW 919. 

Utah.—Lewis v. Rio Exgtida West- 
ern R. Co., 40 Utah 483, 123 P 97, 

Va.—Southern R. Co: v. Stockdon, 
106 Va. 693, 56 SE 713. 

W. Va.—kKrodel v. Baltimore, ete., 
Ro. Coe 99 W. Va. 374, 128 SE 824, 

Wis.—Langhoff v. Milwaukee, etc., 
R. Co., 19 Wis. 489. 

36. Stotler v. Chicago, ete.. R. Co. 
204 Mo. 619, 108 SW 1; Sullivan v. 
Missouri Pac. R. Co., 117 Mo. 214, 23 
SW 149; Southern R. Co. v. Stockdon; 
106 Va. 693, 56 SE 713; Lanshoff v. 
Milwaukee, ete., R. Co., 19 Wis. 489. 

37. Alexander v. St. Louis-San 
Francisco Ry. Co., 289 Mo. 599, 233 
Sw 44; Emmons v. Southern Pac. 
Co.; 97 Or. 363; 191, P 333: 

38. Green v. Missouri Pac. R. Co., 
192 Mo. 131, 90 SW 805. See Payne v. 
Chicago, etc., R. Co. 129 Mo. 405, 31 
SW 885 (holding that, where it ap- 
pears that plaintiff lived near the 
crossing and knew that the company 
habitually violated the ordinance as 
to the rate of speed and that at the 
time of the accident the train which 
was a regular scheduled one was mov- 
ing at its usual rate of speed, which 
was greater than that allowed by ordi- 
nance, an instruction that plaintiff 
had a right to presume that defend- 
ant would not run its train at an un- 
lawful rate of speed was erroneous, 
such presumption being rebutted by 
the evidence). 

[a] For example,.a pedestrian may 
be guilty of contributory negligence 
in relying upon the presumption 
where he has an unobstructed view 
and knows that the train always runs 
faster than is allowed by ordinance. 
Vandeventer v. Chicago, etc., R. Co., 
(Mo.) 177 SW 8384. 
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istence of such an ordinance or statute does not re-. 
lieve a traveler approaching the crossing from ex- 
ercising ordinary ecare,*® such as looking for an ap- 
proaching train,*® or stopping, looking, and listen- 
ing;*! neither does the fact that a train is run at 
an unlawful speed have this effect but is merely to 
be considered in determining the question of his 
negligence,*2 the question of the negligence of a 
traveler under such circumstances being a question 
At a crossing in open country the 
traveler may not assume and rely upon’ the fact 
that through passenger trains are running at any 
particular rate of speed** but should act upon the 
assumption that the speed will be that which the 
necessities of the railroad require.*® 
traveler cannot rely upon a limitation of speed to 
that fixed by ordinance where the crossing is an or- 
dinary country crossing, although within city lim- 
The traveler cannot expect a train to slacken 
The traveler will not be 
heard to say that he relied on the speed of a train 


for the jury.** 


nus e+e 
its scheduled speed.** 


39. Cal.—Larrabee v. Western Pac. 
Re Co., 173) Cal. 743, 16l4P 750. 

Colo.——Westerkamp v. Chicago, etc., 
RA Co) 41 Coloi1290;-92 P6875 

Ind.—Korrady v. Lake Shore, etc., 

RES Coy 31 finds 264," 29-- NEO 1069; 
Baker v. Baltimore, etc., R. Co., 61 
Ind. A. 454, 112° NE 27. 

Iowa.—Erlich v. Davis, 202 Iowa 
317, 208 NW 515; Nosler v. Chicago, 
etc., R. Co., 73 Iowa 268, 34 NW &50. 

Mo.—Alexander v. St. Louis-San 
Francisco R. Co., 289 Mo. 599, 233 SW 
44; Stotler v. Chicago, ete., R. Co., 204 
Mo. 619, 103 SW 1; Coby v. Quincy, 
etc., R. Co., 174 Mo. A. 648, 161 SW 
290. 

N. Y.—Calligan v. New York Cent., 
ete., oh. Co:, 59 Ny. -651> nem. 

Va.—Purcell v. ee ete., R. 
Co, 1W320Va 325, 111° SH'3 00: 

40. Snyder v. Chicago, ee Re Coy. 
29 F. (2d) 910; Woodard v. Bush, 282 
Mo. 163, 220 Sw 839; Stotler v. Chi- 
cago, etc., R. Co. 204 Mo. 619, 103 
SW 1: Langley v. Hines, 207 Mo. A. 
587, 227 eu 877; Purcell v. Washing- 
eed ete., R. Co., 1382 Va. 325, 111 SH 
oO ° 

41. Larrabee v. Western Pac. R. 
Co 73" Cal. 7/43, 161 PL 750: 

42. Colo.—Chicago, a se eu O. on. 
Crisman, 19 Colo. 30, 34 P 286. 

Tl. Wabash, etc., R. ne: v. Weis- 
beek, 14 Il]. A. 5255 Chicago, etc.,, "R. 
Co. v. Robinson, 9 Ill. A. 89. 

Mich.—West v. Detroit Terminal R. 

_Co., 229 Mich. 590, 201 NW 955. 

Mo.—Stotler v. Chicago, etc., R. Co., 
204 Mo. 619, 103 SW 1; Schmidt v. 
Missouri Pac. R. Co., 191 Mo. 215, 90 
SW 136, 3 LRANS 196; Weller v. 
Chicago, etce.,-R. Co., 120 Mo. 635, 23 
SW 1061, 21 "SW 532. 

N. Y.—Calligan v. New York Cent., 
etc RriOo., O9-Ne Y,. 6d: 

Wis.—Langhoft v. Milwaukee, etc., 
R. Co., 19 Wis. 489. 


43. See infra § 2068. 

44, Sohl v. Chicago,. ete., R. .Co., 
183 Iowa 616, 167 NW 529. 

45. Atchison, etc., R. Co. v. Schriv- 
er, 80 Kan. 540, 103 P 994, 24 LRANS 
492. 

46. Studley v. St. Paul, ete., R. Co., 
48 Minn. 249, 51 NW 115. 

47... Wyatt v. Yazoo, ete, R. Co., 


(Wa. An) 127 “S479. 

48. Woodard v. Bush, 282 Mo. 163, 
220 SW 839; Davider vy. Wheeling, 
tC. BR. Cos. 20 Oh! (Cir, CtyN: Ss, 166. 

49. Westerkamp v. Chicago, etc., 
R. GCo., 41 Colo. 290;.92 P 687. 


50. Purcell v: Washington, etc., R. 
Co., 132 Va. 325, 111 SE 300. 

51. As affecting children see infra 
§ 1922. 
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Further, the 


Reliance on precautions of railroad 
see Sune §§ 1905-1908. 

$2. Ill.—Chicago, “ete., R. Co. 
Sykes, 96 Ill. 162. 

Iowa.—Scott v. St. Louis, etc. R. 
Co., 112 Iowa 54, 83 NW 818. 

Mich. —Patton v. Grand Trunk 
Western R. Co., 236 Mich. 173, 210 
NW 309. 

Minn.—Plaunt v. Railway Transfer 
Co., 86 Minn. 506, 91 NW 19. 

N. Y.—Keech v. Rome, etc., R. Co., 
13 NYS 149. 

Tex.—St. Louis, ‘ete., R. Co., v. 
Stonecypher, 25 Tex. Civ. A. 569, 63 
SW 946. 

See also St. Louis, ete, R. Co. v: 
Hitt, 76 Ark. 227, 88 SW 908, 990, 76 
Ark. 224, 88 SW 911 (holding that, 
where a brakeman standing at a cross- 
ing which was blocked by a standing 
freight train told plaintiffs who were 
waiting to drive over the crossing 
that it would soon be clear and when 
the train cleared the crossing the 
brakeman was standing near by and 
in a position where he could better see 
the tracks than plaintiffs could, plain- 
tiffs could take into consideration that 
the brakeman was in a favorable posi- 
tion to see any danger and would 
doubtless give them warning thereof). 

{a] Authority of  employees.— 
(1) A brakeman standing near a 
crossing obstructed by a freight train 
has no implied authority to invite a 
pedestrian to climb over between cars, 
or to give an assurance of safety to 
the pedestrian in doing so. West- 
brook v. Kansas City, etc., R. Co., 170 
Ala. 574, 54 S231, 34 LRANS 469. 
(2) An invitation to cross by a brake- 
man does not relieve a traveler from 
contributory negligence in climbing 
between standing cars, since the con- 
ductor is the representative of the 
road in charge of the train, and a 
brakeman has no authority to extend 
such invitation. Southern R. Co, v. 
Clark, 105 SW 384, 32 KyL 69, 13 
LRANS 1071. (3) Authority of em- 
ployees generally see Master and 
Servant §§ 1469-1510. 

[b] Assurance by brakeman is 
statement of fact binding the railroad. 
Scott v.. St. Louis, etc., Cow Like 
Iowa 54, 838 NW 818. 

[ec] In Canada’ reliance upon the 
co-called implied invitation is not 
favored. Walker v. Grand Trunk R. 
Co., 47 Ont. L. 439. 

53.., I1,—Chicazo, Vete..” RR. Co: 
Sykes, 96 Ill. 162; Chicago, etc., 
Co. v. Sykes, 1 Ill. A. Rae 

Ind.—Pittsburgh, et ite 
Cuore 81 Ind. A. 424, 143 NE Bog Peaod 
Cyc 
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where the speed was fixed by a statute or ordinance 
and he had no knowledge of such regulation,*® or 
did not see the train,*® or where the speed was fixed 
by an agreement between a town and the railroad 
company and the traveler had no knowledge of 
such agreement.°? 

[§ 1909] 4. Effect of Directions of Railroad Em- 
ployees**1—a. Employees in Charge of Trains Ob- 
structing Crossing. A person~desiring to pass over 
tracks at a railroad crossing has a right to rely upon 
directions or assurances of safety given by a brake- 
man, conductor, or other employee in charge of a 
train at such crossing and acting within the scope 
of his authority, °? and that such direction or as- 
surance is given is a matter to be considered in de- 
termining whether the traveler exercised due care 
in attempting to cross.°° 
upon such direction or assurance, he otherwise ex- 
ercises reasonable care, he is not guilty of contrib- 
utory negligence ;°* yet, in spite of such reliance, 
if the traveler attempts to cross when the danger 


If, in crossing in reliance ° 


Ilowa.—Scott y. St. Louis, etc., R. 
Co., 112 Iowa 54, 83 NW 818. 

Mich. —Patton v. Grand Trunk 
Ae hee Co., 236 Mich. 173, 210 NW 

N. C.—Bradley v. Ohio Cota etc., 
R. Co., 126 N. C. 735, 36 SE 1 

[a] That employees had Tieicoae 
ly assisted persons to pass under and 
between cars cannot be considered as 
an invitation to do so. Bird vy. Flint, 
etc., R. Co., 86 Mich. 79, 48 NW 691. 

[b] Right to rely upon directions 
is a question to be determined in the 
light of all the circumstances. Phil- 
lips v. New York, etce., R. Co., 80 Hun 
404, 30 NYS 333. 

54. Iowa.—Scott v. St. Louis, etc., 
R. Co., 112 Iowa 54, 88 NW 818. 

Kan -—Tidball v. Missouri, etc., R. 
Co., 97 Kan. 396, 155 P 938. 

Md. —Sheridan v. Baltimore, etc., R. 
Co., 101 Md. 50, 60 A 280. 

N. Y.— Keech v. Rome, etc., R. Co., 
13 NYS 149. 

Tex.—lInternational, etc., R. Co. v. 
Bryant, (Civ. A.) 54 SW 364. 

[a] lustration.—Where a brake- 
man signaled plaintiff to cross the 
track after a freight train had cleared 
the crossing, and plaintiff in attempt- 
ing to do so was injured by his team 
becoming frightened by the sudden 
backing of the train, plaintiff was not 
guilty of contributory negligence. St. 
Louis, ete., R. Co. v. Stonecypher, 25 
Tex. Civ. A. 569, 68 SW 946. 

[b] Duty to look and listen (see 
infra § 1879 et seq) does not apply 
where a railroad train was standing 
at the edge of a crossing and the rail- 
way’s employee gave plaintiff a signal 
to cross. Tidball v. Missouri, etc., R. 
Co., 97 Kan. 396, 155 P 938 (plaintiff 
otherwise using ‘due care). 

[c] Traveler is not relieved from 
using care commensurate with her 
surroundings by a direction of a train- 
man at a crossing blocked with cars 
that a pedestrian could pass between 
the cars. Spain v. St. Louis, ete., R. | 
Co., (Mo. A.) 190 SW 358. 

[d] It is not negligence per se: 
(1) Where the engineer of a standing. 
train assured plaintiff that he would 
hold the engine until he had passed, 
but when plaintiff stepped upon the 
track the engineer started, and for 
fear of being run over plaintiff hur- 
ried forward and fell upon the rails. 
Plaunt v. Railway Transfer Co., 86 
Minn. 506, 91 NW 19. (2) For one to 
attempt to cross by getting on the 
bumpers between cars on a statement 
by the brakeman that there was 
plenty of time. Scott v. St. Louis, 
etc., R. Co., 112 Iowa 54, 83 NW 818. 
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of so doing is obvious,5® as where he knows or might 
know by using his natural faculties that the train 
is lable to start at any moment,°® his conduct ¢on- 
Where plaintiffs 
conduct would amount to contributory negligence 
in the absence of any assurance or direction,®? such 
direction or assurance by one having no such au- 
thority, express or implied, leaves the status of such 


stitutes contributory negligenée. 


eonduct unaltered.®§ 


[§ 1910] b. Employees in Charge of Signals and 
In the absence of anything to 
cause a reasonably prudent person to hesitate,*° 
one approaching a railroad crossing who is signaled 


Gates at Crossings.°® 


by a flagman or watchman that it 


55. Hddy v. Powell, 49 Fed. 814, 1 
CCA 448; Renner y. Northern Pac. 
R. Co., 46 Fed. 344; Chicago, etc., R. 
Co. v. Sykes, 96 Ill. 162; Chicag 0, etc., 
i (Corry, oyres, “Ti “A+ 520; ‘Lake 
Shore, etc:, R. Co. v. Pinchin, 112 
Ind. 592, 13 NE 677; Patton v. Grand 
Trunk Western R. Co., 236 Mich. 178, 
210 NW 309. 

fa] Climbing over, under, or be- 
tween cars.—(1) At night when it 
was so dark that plaintiff could see 
but three of the cars at the crossing. 
Charlton v. ‘Baltimore, etc., R. Co., 
2521 Pal lot, 8ST A&126!)+ €2yY A person 
traveling in a public street and finding 
it obstructed by a freight train at full 
stop to which a locomotive is at- 
tached, who, relying upon the assur- 
ance of a brakeman that he can sefely 
climb over and pass between the cars 
as the train will remain stationary for 
some time, attempts to do so and 
while in the act suffers an injury by 
the train’s being started suddenly 
without warning, is guilty of such 
contributory negligence as will pre- 
vent his recovery for the injury. 
Renner v. Northern Pac. R. Co., 46 
Fed. 344 (so holding in order to per- 
mit a higher court to settle the matter 
because of existing conflict of au- 
thority). 

[b] For eiderly woman to climb 
over a freight car at night, as a result 
of which she falls to the tracks, is 
negligence as matter of law. Howard 
v. Kansas City, etc., R. Co., 41 Kan. 
403,21 P 267. 

56. Lake Shores: ete) Re Cory -v. 
Pinchin, 112 Ind. 592, 13 NE 677. 

57. See supra § 1855 et seq. J 

58. Westbrook v. Kansas City, 
etc., R. Co., 170 Ala. 574, 54 S 231, 34 
LRANS 469; Southern Rs bi Conin. 
Clark, 105 SW 384, 32 KyL 69, 13 
LRANS 1071. 

[a] Climbing over, under, or be- 
tween cars.—(1) Where plaintiff, on 
the invitation of a brakeman, started 
to cross over the cars of a freight 
train obstructing a crossing and was 
injured by a movement of the train 
eatching his foot between the bump- 
ers, the brakeman having neither ac- 
tual nor implied authority to give 
such invitation, plaintiff was guilty 
of contributory negligence barring 
recovery for any simple negligence 
of the railroad company. Westbrook 
v. Kansas City, ete., R. Co., 170 Ala. 
574, 54 S 231, 34 LRANS "469, (2) 
At ‘night. Southern R. Co. v. Clark, 
105 SW 3884, 32 KyL 69; 13 LRANS 
1071 (as matter of law). 

59. Failure to warn traveler as 
invitation to cross see supra § 1906. 

60.. Pittsburgh, ete. R.~ Co. v. 
Cook, 81 Ind. A. 593, 144 NB 478. 

Gls, wAla: —Cunningham Hardware 
Co. v. Louisville, ete., R. Co., 209 Ala. 
827, 96 S_ 358. 

Conn.—Hayes v. New York, etc., R. 
Cor, 91 (Conn. 301499 Ar 694: 

Ind.—Cleveland, ete., R. Co. v. Har- 
rison, 178 Ind. 324, 98 NE 729; Pitts- 
burgh, ete., R. Co. v. Staats, "83 Ind. 
A. 680, 149 NE 912; Pittsburgh, etc., 


Baio. v.ni Cooks, 81 Ind. A. 593, 144 

NE 478; Pittsburgh, ete, R. Co. v. 

Cottman, 52 Ind. A. 661, 101 NE 22; 
[52 C. J.—22] 
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has a right to rely upon such assuranee,®! and in 
attempting to cross the same degree of care is not 
required of him as if there had been no such di- 
rection or assurance,®? especially where such signal 
is by statute or ordinance an assurance of safety.*® 
But he cannot rely implicitly upon the judgment 
of the flagman or watchman as to his safety in cross- 
ing, but must use the prudence and caution that 


a reasonably prudent man would use in like cireum- 


is safe to cross, 


Lake Erie, ete., R. Co. v. Fike, 35 
Ind. A. 554, 74 NE 6386 

N. J.—Smith v. Erie R. Co., 7 N. 
J. Mise. 75, 144 A 166. : 

Ra. i Gen. of 
Railroads, 278 Pa. 491, 123 A 484. 

Tex.—Galveston, etc., R. Co. v. 
Walker, 48 Tex. Civ. A. 52, 106_SW 
705; Missouri, etc,, KR. Cor vie Ray; 


25 Tex. Civ. A. 567, 68 SW 912. 

[a] Authority of employee.—IiIn 
an action for injuries at a crossing, 
a charge placing on the traveler the 
burden of knowing whether one act- 
ing as flagman was so acting under 
a contract of employment before the 
traveler is authorized to rely on the 
signal given by the acting flagman 
is erroneous. Cunningham  MHard- 
ware Co. v. Louisville, ete., R. Co., 209 
Ala. 327, 96 S 358. 

[b] Direction to cross is assur- 
ance of safety.—Cleveland, etc., R. 
Cov vee Harrison, .'7.8" ind: cD 98 Ne 
129°" ~ Pittsburgh; “etc:, (Gioy, 
Staats, 83 Ind. A. 680, 149° NE 919; 
Pittsburgh, ete.,, R. Co. v. Cottman, 
52 Ind. A. 661, 101 NE 22; Missouri, 
eteCs,) Re Cot va Ray, “20, Nex, "Civ. 7A 
567, 63 SW 912. 

{c] It is not contributory negli- 
gence where plaintiff at the direction 
of defendant’s flagman proceeded to 
cross the track at a crossing and the 
flagman told the driver to hurry and 
struck the horse as it passed, which 
became frightened at an _ engine 
which ran up to within a short dis- 
tance of the crossing, and, by colli- 
sion with an _ obstruction, threw 
plaintiff from the carriage. Cleve- 


land, ete., R. Co. v. Harrison, 178 Ind. 
324, 98 NE 729. 
62. Philadelphia, ete., R. Co. v. 


LeBarr, 265 Fed. 129; Delaware, etc., 


AC ONS Ve Welshman, 229 Fed. 82, 
143 CCA 358, LRA1916E 816; Hrie 
Re VContwm Schultz, 183 Fed. 673, 


106 CCA 23; Pittsburgh, 6tey Rie Co: 
v. Staats, 88 Ind. A. 680, 149 NE 912; 
Pittsburgh, ete., R. Co. v. Cottman, 
52| Ind. A. 661, 101 NE 22; Missouri, 
ete, Re ‘Cov. Ray, o25 Tex. Civ. 
567, 683 SW 912; McGrath v. Minne- 
apolis, Giller Age Co., 195 Wis. 11, 216 
NW 530. 

[a] Duty to stop, look, and listen. 
—(1) An automobile driver is not 
bound to look in both directions to 
discover an engine within one and 
one-third seconds after the flagman’s 
direction. McGrath v. Minneapolis, 
etc., R. Co., 195 Wis. 11, 216 NW 530. 
(2) Where’ a flagman at a crossing 
invites a person to proceed across 
the track, the latter is under no duty 
to stop, look, and listen before obey- 
ing such invitation or signal. ,Cun- 
ningham Hardware Co. v. Louisville, 
ete., R. Col, 209 Alla. 327, 96°S 358. 
(3)) One driving a loaded wagon 
across’ the tracks after the gates 
have been raised for ‘him is not un- 
der the same duty to look and listen 
for approaching trains as one going 
over an unguarded crossing. Erie R. 
Co. v. Schultz, 183 Fed. 623, 106 CCA 
238. (4) Generally see supra § 1879. 

[b] Crossing while gates are 
closed.—Upon defendant’s watch- 
man’s invitation, to cross and assur- 


stances,°* failure to exercise such caution constitut- 
ing contributory negligence,®® as where he fails to 
look and listen when by so doing the approaching 
train could have been discovered. 66 
whether or not one who attempts to cross in reliance 


But generally, 


ance that it was safe to do so, one so 
crossing in face of a closed gate is 
not guilty of contributory Hens 
gence, Galveston, ete. R. Co. 
ene 48 Tex. Civ. A. 52, 106 sw 
63. Alabama Great Southern R. 
rom v. Anderson, 109 Ala. 299, 19 S 
[a] In Alabama the driver of a 
vehicle, who at the signal of a street 
flagman, which, by Birmingham City 
Code § ‘465, is an assurance that the 
railroad track may be crossed in 
safety, goes upon the track without 
stopping his team in order to look 
and listen, is not chargeable with 
negligence. Alabama Great South- 
ern R. Co. v. Anderson, 109 Ala. 299, 
LOS 5G. 
°64 U. S.—Philadelphia, hia R. 
Co. v. LeBarr, 265 Fed. 129; Dela- 
ware, etc., R. Co, Vv. Welshman, 229 
Fed. 82, 143 CCA 358, LRA1916E 816. 
Ala.—-Cunningham Hardware Co. 
v. Louisville, ete., R. Co., 209 Ala. 
327, 96S 358. 
Colo.—Denver, ete., R. Co. v. Gus- 
tafson, 21 Colo. 393, 41 P 505. 
Conn.—Hayes v. New York, 
R. Co:, 91 Conn. 301) 992 A. 1694: 
Titi — Pittsburgh, ete., Riv Co; 
Puszdrakiewicz, 129 Ill. A. 295; ‘chit 
Se ete., R. Co. v. Spring, 13 Tl. aA 


etc., 


Pa.—Johnson v. Director Gen. of 
Railroads, 278 Pa. 491, 123 A 484. 

Tex.—Missouri, ete., R. Co. v. Ray, 
(Civ. A.) 68 SW 912. 

[a] Crossing as though there 
were no danger because of an invita- 
tion by an employee of the railroad 
is not justified in acting as though 
the crossing were not dangerous. 
Hayes v. New York, etc., R. Co., 
Conn. 301, 99 A 694. 


65. Hayes v. New York, etc., R. 
Co., supra; Pittsburgh, etc., R.\ Co, 
Vv. Puszdrakiewicz, 129 Ill, A. 295. 


[a] Where gates are closed.—(1) 
A person who undertakes to cross 
railroad tracks when the crossing 
gates are down, and the bell of the 
approaching train is ringing, does so 
at his peril, and is not relieved of a 
charge of contributory negligence by 
the fact that he is encouraged in his 
action by the words and motions of 
the gateman. Pittsburgh, etc., R. 
Co. v. Puszdrakiewicz, 129 Ill. A. 295. 
(2) Crossing when gates are closed 
generally see supra § 1914. 

[b] As matter of law, an auto- 
mobile driver speeding up his ear, 
after the assurance of safety by the 
railroad’s employee, to an _ extent 
where he could not stop in time had 
he seen the train whose approach 
could have been seen had he looked, 
is guilty of negligence. Hayes v. 
New York, etc., R. Co., 91 Conn. 301, 
99 A 694. 

66. Union Pac. R. Co. v. Rosewa- 
ter, 157 Fed. 168, 84 CCA 616; Den- 
ver, etc., R. Co. v. Gustafson, 21 Colo. 
393, 41 P 505; Hayes v. New York, 
etc. RR. Con 91 Conn rs0ly 99 VAs 6842 
But see supra note 62 [a]. 

Duty to stop, look, and listen gen-. 
erally see supra §§ 1879-1904. 
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upon such signal or direction is negligent depends 
upon the circumstances of the particular case.®* 
That the flagman at the crossing is a third person 
acting in place of the regular flagman who is ab- 
sent and is not an employee of the railroad company 
is immaterial in determining whether a traveler is 
guilty of contributory negligence in attempting to 
cross in reliance on the assurance of safety given 


by such person.®® 


[§ 1911] ¢. Disregarding Warnings, Signals, and 
In accordance with general rules,’° 
an attempt to cross a railroad track at a crossing in 


Directions.®°® 


67. U. S.—Chicago, ete., R. Co. v. 
Prescott, 59 Fed. 237, 8 CCA 109, 23 
LRA 654. 

Ala.—Louisville, ete., R. Co. v. 
Stewart. 128 Ala. 313, 29 S 562. 

Colo.—Denver, etc., R. Co. v. Gus- 
tafson, 21 Colo. 398, 41 P 505. 

Conn.—Hayes v. New York, 
R. Co., 91 Conn. 301, 99 A 694. 

Mass.—Clark v. Boston, etc, R. 
Co., 164 Mass. 434, 41 NE 666 (an in- 
struction that plaintiff was negligent 
if he approached the crossing with 
a heavy load at a trot, although the 
gates were up, is properly refused 
where there is evidence that the 
gateman by nodding to plaintiff in- 
vited_him to cross); Bayley v. Hast- 
ern R. Co., 125 Mass. 62. 

Mo.—Edwards v. Chicago, ete., R. 
Co., 94 Mo. A. 36, 67 SW 950. 

N. Y.—Bond v. New York Cent., 
ete., R. Co., 69 Hun 476, 23 NYS 
450; Callaghan v. Delaware, etc., 
R. Co., 52 Hun 276, 5 NYS 285; Borst 
v. Lake Shore, ete., R. Co., 4 Hun 346 
[aff 66 N. . 639. mem]; Henning 
v. Caldwell, 18 NYS 339 [aff 137 N. 
Y. 553 mem, 33 NE 337 mem]. 

Pa.—Ayers v. Pittsburg, ote Ry 
Co., 201 Pa. 124, 50 A 958. 
Tex.—Missouri, etc., R. Co. v. Ray, 
Bo exe @ liv. 2 567, 63 SW 912; St. 
Laouis, sete: RR. Co: v.50 Gill, ((Clv.G A...) 
-55 SW 386. 

[a] It is not negligence as mat- 
ter of law for: (1) A traveler to 
obey a flagiman’s signal to cross. 
Edwards v. Chicago, etc., R. Co., 94 
Mo. A. 36, 67 SW 950. (2) A _per- 
son to attempt to cross without look- 
ing, upon a flagman’s signal that it is 

safe to do so. Ayers v. EN 
ete., R. Co., 201 Pa. 124, 50 A 958. 

[b] One who uses dangerous 
crossing instead of safer one a little 
farther away is not as matter of law 
guilty of negligence where he has 
been invited to use the crossing by 
the railroad company and is led to 
believe by defendant’s flagman that 
there is no danger in crossing the 
track at the particular .time. St. 
‘Louis, ete., R. Co. v. Gill, (Tex. Civ. 
A.) 55 SW °386. 

As question of law or fact see in- 
fra § 2069. 

Waldele v. New York Cent., 
R. Co., 4 App. Div. 549, 38 NYS 


etc.; 


etc., 


69. By children see supra § 1922 
note 12, 

Acts in emergencies see supra § 
1862. 

Proximate cause see supra § 1926 
text and note 75. 

70. Disregard or notice of danger 
generally see Negligence § 510. 

71. U. S—tLang v. Byram, 35 F. 
(2d) 489. 

Conn.—Borglum vy. New York, etc., 
R. Co., 90 Conn. 52, 96 A 174. 

Ill.—Chicago, etc., R. Co. v. Rosen- 
feld, 70° Ill. 272; Chicago, etc., R. Co. 
v. Williams, 87 Ill. A. 511; ‘Chicago, 
ete., R. Co. v. Nichols, 74 Ill. A. 197. 

Iowa.—Reynolds v. Inter Urban R. 
Co., 191 Iowa 589, 182 NW 804. 

Mich.—Larsen v. Grand Trunk 
Western R. Co., 248 Mich. 506, 227 
NW 665; Union Trust Co. v. Detroit, 
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disregard of warnings, signals, or! directions given 
by a flagman, watchman, or other employee of the 
railroad company that it is unsafe to do so is con- 
tributory negligence,!+ 
hears and understands the signals;7? but this is not 
always so as matter of law." 

[§ 1912] 5. Crossing near Approaching Trains or 
Cars**4+—a, In General. 


provided the person injured 


A person upon highway 


who approaches a railroad crossing is required to 


239 Mich. 97, 214 NW 


Canadian 
189 


etes, HRY WwCor 
166, 

Minn.—Engstrom Vi 
Northern R. Co., 153 Minn. 46, 
NW 580, 190 NW 68. 

Mo.—ox v. Missouri Pac. R. Co., 
85 Mo. 679. 

N. J.—Hanson yv. Pennsylvania R. 
ice he N. J. L. 391, 41 A 868. 

Y.—Singer v. Erie R. Co., 281 N. 
Y,, mee. 131 NE 912; Kratka ‘vy. Bos- 
ton, etc., RR: Cos, 162 App. Div. 196, 
147 NYS 751; Wilber v. New York 
Cent., ete., R. Co., 17, App. Div. 623, 
45 NYS 761; Salmon v. New York 
Cent., etc., R. Co., 1 Silv. Sup. 237, 5 
NYS 225; Mulligan v. New York 
Cent., etc., R. Co., 11 NYS 452. 

Pa.—Oberdorfer v. Philadelphia, 
éte., “Re, Co. 149" Pas” 6527 “A (304 
(where the flagman_ called tq _ the 
traveler to stop and attempted to 
hold him when he broke away and 
was struck by the train while cross- 
ing, such traveler was properly; non- 
suited); Baltimore, etc., Co.3N. 
Colvin, 418 Pa. 230, 12 A 337 Cleary 
Me Philadelphia, etc., R:,,Co., 8 Pa. Co. 
Tex.—Gulf, etc., R. Co. v. Gaddis, 
(Commn. A.) 208 SW 895 [rev (Civ. 
A.) 166 SW 124]. 

Wis.—Rowart v. Kewaunee, etc., 
R. Co., 175 Wis, 286, 185 NW 189. 

[a] By statute.——Under the Act 
Ob April ls. 1909 CPs ts Diablo ba: a 
automobilist who attempts to cross 
a railroad track while a crossing bell 
is ringing is guilty of contributory 
negligence. Baer v. Lehigh, etc., R. 
Co:, 93. N. J. L.. 85, 106 A '421, [aff 93 
Nee 446, 108 A 2538]. 

[b] Tllustrations.—(1) An auto- 
mobile driver, struck by a train go- 
ing forty-five miles an hour, with its 
bell ringing and its headlight show- 
ing as it approached the crossing, 
which was protected by gates, with 
green lights visible four hundred 
feet from the track, which he could 
see for one thousand feet when with- 
in four hundred feet from the 
erossing, on which he entered 
while lanterns were swung by the 
gatemen as the gates were being 
lowered into position, indicating dan- 
ger, is guilty of contributory negli- 

gence. Singer v. Erie R. Co., 231 N. 
y. 268, 181 NE 912. (2) A taxi driver 
killed at a railroad crossing was 
guilty of contributory negligence 
where a Signalman at the crossing, 
which was unobstructed, signaled 
him to stop about eighty feet from 
the crossing, and continued the lan- 
tern signals and_ shoutings until 
forced to step aside to avoid being 
run down by the taxi. Rowart v. 
Kewaunee, ete., R. Co., 175 Wis. 286, 
185 NW 189 

[c] As matter of law.—(1) Where 
deceased, although warned by a flag- 
man maintained at a highway cross- 
ing, attempted to cross in front of 
a train running at a speed in excess 
of that fixed by ordinance, he was 
guilty of contributory negligence. 
Gulf, etce., R. Co. v. Gaddis, (Tex. 
Commn.) 208 SW 895 [rev (Civ. A.) 
166 SW 124] (mo recovery could be 


had on the theory that plaintiff could Line R. Co., (Fla.) 128 S 426; 
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use reasonable prudence and exercise reasonable care 
to ascertain if a train is approaching the crossing.*® 
It does not always constitute negligence for a per- 


assume that the railroad was not vio- 
lJating the ordinance, and, if not, he 
could pass ahead in safety). (2) An 
automobile driver who had an unob- 
structed view of the track for a con- 
siderable distance after reaching a 
point forty feet therefrom and con- 
tinued toward the track and at- 
tempted to cross, although a brake- 
man at the crossing signaled him to 
stop, was guilty of contributory neg- 
ligence as matter of law. Engstrom 
v. Canadian Northern R. Co., 153 
Minn. 46, 189 NW 580, 190 NW 68. 
(3) Where the flagman was standing 
in the street waving a flag, decedent, 
who drove his car onto a railroad 
track; was guilty of contributory 
negligence as matter of law, particu- 
larly where the flagman shouted a 
warning. Borglum vy. New York, etc., 
R.., Co., 90. Conns,, 5.250296 vA AAS C4) 
An automobile driver colliding with 
a moving box car at a familiar light- 
ed crossing is guilty of negligence as 
matter of law in driving around other 
automobiles stopped at the crossing 
at which the gates were down, with 
a red lantern showing, past the end 
of the gate on the wrong side of the 
street. Union Trust Co. v. Detroit, 
ete oR. JCo3423897 Mich= 97,7 214. New 
166, 66 ALR 1515. 

72. Union R. Co. v. State, 72 Md. 
153, 19 A 449 (an instruction that if 
defendant’s watchman at the cross- 
ing waved his light and hallooed to 
deceased to stop plaintiff cannot, re- 
cover is properly refused, as it must 
further appear that deceased heard 
and understood such signals, in or- 
der to defeat a recovery). 

73. See case infra this note. 

[a] Illustration.—Where a per- 
son has driven half way across when 
the gates are closed and the gate- 
man shouts to him to stop, where- 
upon he whips up his horse and the 
gateman then shouts to him to come 
on, at the same time opening the 
gate, ‘he is not guilty of such gross 
or willful negligence as matter of 
law after the first warning as will, 
under Pub. St. c 112 § 213, relating’ 
to the liability of railroad companies 
for negligence at crossings, preclude 
a recovery. Doyle v. Boston, ete., R 
Co., 145 Mass. 386, 14 NE 461. 

74. Cross references: 

Children and others under disability 

see infra §§ 1919-1925. 
Contributory negligence of passenger 

going on or crossing track for pur- 

pose of reaching or leaving his 

train see Carriers § 92. 
Crossing while gates are closed see 

infra § 1914, 

Disregarding directions of railroad 

employees see supra § 1911. 

Duty: 

Of railroad to stop train or reduce 

speed see supra § 

To stop, look, and listen see supra 

§§ 1879-1904, 
dae aie ae chance see infra §§ 1945— 


Reliance on precautions as to rate of 
speed and mer eeRmaynt of trains 
see supra § 1908. 

75. CaiiBtonr v. Seaboard Air 


South- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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son to attempt to make a crossing ahead of an ap- 
proaching train,?® and whether he is negligent in 
attempting to do so depends upon all the cireum- 
As a general rule, 
where a person approaching a railroad crossing sees 
or knows of an approaching train or by the exer-. 
cise of reasonable diligence could see or know of its 
approach in time to prevent an accident, it is his 


stances of the particular case.*7 


ern R. Co. v. Winchester, 127 Ky. 
144, 105 SW 167, 32 KyL ‘19. 


76. St. Louis-San Francisco R. 
Co. v. Whitfield, 155 Ark. 560, 245 
SW 323; Florence, etc, R. Co. v. 


Kerr, 59 Colo. 539, 151 P 439; Cleve- 
land, etc., R. Co. v. Rumsey, 52 Ind. 
A. 371, 100 NE 782. 

[a] It is not negligence to cross 
in front of an approaching engine 
regardless. of its distance away. 
Florence, etc., R. Co. v. Kerr, 59 Colo. 
839,151. P 439: 

77. Ark.—St. Louis-San Francis- 
co R. Co. v. Whitfield, 155 Ark. 560, 
245 SW 323. 

Cal.—Hoffman v. Southern Pac. 
Co., 101 Cal. A, 218, 281 P 681. 

Ind.—Pittsburgh, etc., R. Co: v. Bur- 
ton, 139 Ind. 357, 37 NE 150, 38 NE 
594; Chicago, etc., R. Co. v. Butler, 
10 Ind. A. 244, 38 NE 1. 

Ky.— Louisville, ete, R. 
Ueltsch, 97 SW 14, 29 KyL 

-Md.—State v. Baltimore, 
Co., 69 Md. 339, 14 A 685, 688. 

N. H.—Stearns v. Boston, etc., R. 
Co. 75) Ne BY 405° 43,72) AS 21, 21. Ann 
Cas 1166. 

Tex.—Pearson vy. Texas, etc., R. 
Co., (Commn. A.) 238 SW_1108 [rev 
(Civ. A.) 224 SW 708]; Texas, etc., 
R. Co. v. Harrington, (Commn. A.) 
ase SW 188 [rev (Civ. A.) 209 SW 
685]. 

‘Tt cannot be held that the fact 
that the person injured in a railroad 
crossing collision went upon the 
track knowing a train was approach- 
ing conclusively establishes his neg- 
ligence, regardless of all other evi- 
dence in the case.” Stearns v. Bos- 
ton, étc., R. Co., supra. 

[a] Circumstances considered.— 
(1) The situation of the tracks at 
the crossing, the obstruction of view 
at different times after plaintiff 
reached the crossing, the fact that 
the train was running at a high and 
unlawful rate of speed, and that no 
bell was rung. Wade v. Chicago, 
etc., R. Co., 146 Wis. 99, 130 NW 890. 
(2) The speed of the train and the 
distances of the traveler and the 
train, respectively, from the cross- 
ing. St. Louis-San Francisco R. Co. 
v. Whitfield, 155 Ark. 560, 245 SW 


Corrine 
1136. 
ete-7 oR. 


323. 

[b] Zest to determine contribu- 
tory megligence is whether under 
such circumstances a _ reasonably 


prudent person, in the exercise of 
ordinary care, would have undertak- 
en to cross. St. Louis-San Francisco 
R. Co. v. Whitfield, 155 Ark. 560, 245 
SW 323; Hoffman v. Southern Pac. 
Co., 101 Cal. A. 218, 281_P 681; Hoff- 
man v. Southern Pac. Co.,: (Cal. A.) 
279 P 474; Pearson v. Texas, etc., R. 
Co., (Tex. Commn. A.) 238 SW 1108 
[rev (Civ. A.) 224 SW 708]. 

[c] Contributory negligence not 
shown: (1) Where decedent, in a 
blinding rainstorm, looked up and 
down the track and failed to see the 
train. Louisville, ete. R. Co. v. 
Ueltsch, 97 SW 14,29 KyL 1136. (2) 
Where deceased looked and listened, 
but, because of obstructions to his 
view, and the failure to give warn- 
ing signals, he was not aware of the 
train until his team was so close to 
the track that he was unable to con- 
trol them when they became fright- 
ened. Pittsburgh, ete., R. Co. v. Bur- 
ton, 189 Ind. 357, 37 NE 150, 38 NE 
594. 

Questions of law and fact see in- 
fra: §§ 2047-2075. 

78. U. S.—Southern R. Co. v. Car- 
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roll, 188 Fed. 638, 71 CCA 88. 
Cal_—New York Lubricating Oil 
eee United R. Co., 191 Cal. 96, 215 
Ill.—Toledo, etc., R. Co. v. Jones, 
RG) Die 81S. TiinoisiCent, Rin Cont. 
Benton, 69 Ill. 174. 
Ind.—Ohio, etc., R. Co. v. Walker, 
113 Ind. 196, 15 NE 234, 3 AmSR 638; 
Guion v. Terre Haute, etc., 
Co., 82 Ind. A. 458, 143 NE 30; Pitts- 
burgh, ete., R. Co. v. Nichols, 78 Ind. 
A. 361, 180 NE 546. 
Iowa.—Lundien vy. Ft. Dodge, ete. 


R. Co. 166 Iowa 85, 147 NW 308; 
Wilson v. Chicago, ete., R. Co., 161 
Towa 191;°-142 NW 543. Black v. 


Burlington, ete., R. Co., 38 Iowa 515. 

Kan.—Roach v. St. Joseph, etce., 
R. Co., 55 Kan. 654, 41 P 964. 

N. Y.—Warner v. New York Cent. 
R. Co., 44 N. Y. 465 frev 45 Barb. 
299]; Milliman v. New York. Cent., 
109 App. Divs 139, 95 


Utah.—Wilson vy. Southern Pac. 
aah 13 Utah 352, 44 P 1040, 57 AmSR 

Wash.—McKinney v. Port Town- 
send, ete., R. Co., 91 Wash. 387, 158 
Puvor 

Wis.—Brunette v. Chicago, etc., R. 
Co., 86 Wis. 197, 56 NW 478. 

“The traveler on the highway, hav- 
ing the greater facilities for control- 
ling his vehicles, should on the ap- 
proach of the heavier and more un- 
controllable machinery, be expected 
to come to a stand rather than the 


train.” Illinois Cent. R. Co. v. Ben- 
ton, 69 Tl]. 174. 178. 
{a]. Absolute duty exists, where 


the train is discovered a short dis- 
tance away, to stop and give it the 
right of way if a stop is practicable. 
McKinney v. Port Townsend, etc., R. 
Co., 91 Wash. 387, 158 P 107. 

{b] Railroad company has right 
of priority of passage at a crossing. 
Ohio, ete., R. Co. v. Walker, 113 Ind. 


196, 15 NE 234, 3 AmSR 638. Gen- 
erally see supra §§ 1775, 1776. 
[c] Duty of traveler.—(1) The 


traveler should note the speed at 
which a car is approaching, and if, 
when he last looks, it is within such 
a distance and going at such an ap- 
parent rate of speed as to cause a 
reasonable apprehension of danger, 
it is negligence to attempt to make 
the crossing. New York lLubricat- 
ing Oil Co. v. United, R. Co., 191 Cal. 
96, 215 P 72. (2) Where a traveler 
and a train approach a crossing so 
nearly at the same time that, as a 
reasonably prudent person, the trav- 
eler knows he cannot cross with 
safety, he must yield precedence to 
the train. Lundien v. Ft. Dodge, 
etc., R. Co., 166 Iowa 85, 147 NW 308, 

79. East St. Louis Connecting R. 
Co. v. Hggmann, 71 Ill. A. 32; Lake 
Shore Blectric R. Co. v. Kellar, 33 Oh. 
A. 214, 168 NE 853; Seiwell v. Hines, 
273 Pa, 259, 116 A 919, 21 ALR 139; 
Galveston, ete., R. Co. v. Porfert, 72 
Tex. 344,10 SW 207. 

[a] Stalled car.—A person whose 
ear stalls on the track and who at- 
tempts to start it without looking to 
see if a car is approaching or doing 
anything for his own protection or 
safety until it is too late is negligent. 
Lake Shore Plectric R. Co. v. Kellar, 
33 Oh. A. 214, 168 NE 853. , 

[b] Place of safety.—A person 
who backs a car from the track in 
front of an approaching train and 
stops it so close to the tracks that the 
engine hits it is contributorily negli- 
gent. Seiwell v. Hines, 273 Pa. 259, 


Tract.. 
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duty to stop until the train has passed,’* or if he 
is already on the track when he discovers the ap- 
proaching train, it is his duty to exercise reason- 
able care to leave it,7® and if he fails to do so, and 
without reasonable grounds for so doing attempts 
to cross in front of an approaching train, he is 
guilty of contributory negligence.’ 
ples although the person approaching the cross- 


This rule ap- 


116 A.919, 21 ALR 139. 3 

_[c]. Sudden terror.—Where plain- 
tiff's decedent drove his automobile on 
a railroad crossing, when, if he was 
not guilty of negligence, he must have 
seen the headlight of an approaching 
train, and known that the train was 
approaching, and that it was danger- 
ous for him to attempt to cross, his 
negligence barred any right to recov- 
er, unless the negligence of the rail- 
road caused him to place himself in 
such a perilous situation as to produce 
mental terror, incapacitating him 
from acting normally. Baker v. Col- 
lins, (Tex. Civ. A.) 199 SW 519. 

80. U. S.—Chicago, etc., R. Co. v. 
Houston, 95 U.°S. 697, 24 L. ed. 542; 
Jensen v. Chicago, ete., R.-Co., 12 F. 
(2d) 413; Pere Marquette R. Co. v. 
Anderson, 10 F. (2d) 357; Bradley v. 
Missouri Pac. R. Co., 288 Fed. 484; 
Atchison, etc., R. Co. v. McNulty, 285 
Fed. 97 [certiorari den 262 U. S. 746 
mem, 43 SCt 521 mem, 67 L. ed. 1212 
mem]; Gordon Fireproof Warehouse, 
etc., Co. v. Hines, 272 Fed. 604; Lack- 
ey v. Louisville, ete., R. Co., 261 Fed. 
905; Colorado, etc., R. Co. v. Tucker, - 
173 Fed. 605, 97 CCA 555; Chicago, 
etc., R. Co. v..Clarkson, 147 Fed. 397, 
77 CCA 575; Gipson v. Southern R. 
Co., 140 Fed. 410; St. Louis, etc., R. 
Co. v. Chapman, 140 Fed. 129, 71 CCA 
523; Southern R. Co. v. Carroll, 138 
Fed. 638, 71 CCA 88; Gilbert v. Erie 
R. Co., 97 Fed. 747, 38 CCA 408; Chica- 
0, etc. R.) Co..v. Pounds) 825med sai ae 
27 CCA 112; Pyle v. Clark, 79 Fed. 
744, 25 CCA 190 [aff 75 Fed. 644]; 
Walker v. Kinnare, 76 Fed. 101, 22 
CCA 75; Dunning v. Bond, 38 Fed. 813. 

Ala.—Georgia Cent. R. Co. v. Fo- 
shee, 125 Ala. 199, 27 S 1006; Mem- 
phis, ete., R. Co. vi Martin, 117 Ada. 
367, 23 S 231; Highland Ave.,' ete., R. 
Co. y. Fennell, 111 Ala. 356, 21 S 324; 
Leak v. Georgia Pac. R. Co., 90 Ala. 
161, 8 S. 245. 

Ark.—-Louisiana, ete., R. Co. v. Rat- 
cliffe, 88 Ark: 524, 115 SW 396; St. 
Louis, etc., R. Co. v. Tippett, 56 Ark. 
457, 20 SW 161; Little Rock, ete., R. 
Co. v. Cullen, 54 Ark. 431, 16 SW 169. 

Cal.—New York Lubricating Oil Co. 
v. United R. Co., 191 Cal. 96, 215 P 
72; Lambert v. Southern Pac. R. Co., - 
146 Cal. 231, 79 P 873; Green v. South- 
ern California R. Co., 188 Cal. 1, 70 P. 
926, 6 Cal. Unrep. Cas. 8438, 67 P 4; 
Herbert v. Southern Pace. Co., 121 Cal. 
227, 58 P 651; Pepper v. Southern Pac. 
Co., 105 Cal. 389, 38 P 974; Giannini 
v. southern Pac. Co., 98 Cal. A. 126, 
276 P 618; Martz v. Pacific Electric R. 
Co., 31, Cal. As592;1:61. Py 162 

Colo.—-Atchison, ete., R. Co. v. Ains- 
worth, 80 Colo. 117, 249 P 641. 

Del.—Short v. Philadelphia, ete., R. 
Co., 23 Del. 108, 76 A 863; Mullin v. 
Philadelphia, etc., R. Co., 21 Del. 156, 
68-A 26; Reed v. Queen Anne’s R.° 
Co., 20 Del. Pennew. 413, 57 A 529. 

D. C.—Cullen vy. Baltimore, ete., R. 
Co., 8 App. 69. 

Fla.—Covington v. Seaboard Air 
Line R. Co., 128 S 426; Atlantic Coast 
EEA Co. v. Gornto, 89 Fla. 97, 103 

(. 

Ga.—Harris v. Southern R. Co., 129 
Ga. 388, 58 SE 873; Hopkins v. South- 
ern -R. Co., 110,.Ga. 85;.35 SE 307. 

Il1l.—Toledo, ete., R: Co. v. Miller, 76 
Ts 2783. Chicago, ete, BR. .Co: vy. Bell 
70. EIS £023) cChicageo, eta. RCo. ove 
Fears, 53 Ill. 115; Vastardes v. Chi- 
eago, ete., R. Co., 210 Ill. A. 546; Stein 
v., Chicago, ete., R..Co.; 199° Ill. A. 48; 
Hausafus v. St. Louis, ete., R. Co., 


199 Ill. A. 4; Monahan v. Johnson, 197 
lil. A. 633; Cook v. Chicago, ete., 1m: 


Co., 198 Ill. A. 527; Sutton v. Aurora, 
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etc., R. Co., 166 Ill. A. 299; Chicago, 
etc., R.-Co. v. Sack, 136 mT A 425; 
Ludolph v. Chicago, ete,,. R. Cox, 116 
Tll. A, 239; Patterson v. Chicago, etc., 
EIR OO, Ped Te eA 441; Wabash R. 
Co. v. Monegan, 94 Ill. A. 82; Chicago, 
ete., R. Co. v. Williams, 87 Tl. A. play 
Chicago, ete., R. Co. v. McElhaney, 87 
D1 dons 420; "Chicago, etend ResCounives 
Nichols, 74 Tl. A. 197; Chicago, etce., 
R. Co. v. Patrick, 71 Til. A. 632; Chi- 
cago, ete., R. Co. v. Holdom, 66 TAS 
201; Cleveland, etc., R._Co. v. Ar- 
paugh, 47 Til. The 360; “Lake Shore, 
Se RioCo.Ayvy Sunderland, 2 Te, 

Ind.—Korrady v. Lake Shore, etc., 
R. Co., 131 Ind. 261, 29 NE 1069; Snow 
Vv. Indianapolis, etc., COs, 47 Ind. 
A. 189, 93 NE 1089; Southern R. Co. v. 
Davis, 34 Ind. A. 377, 72 NE 1053; 
Lake Erie, ete., R. Co. v. Pence, 24 
Ind. A, 12, 55 NE 1036; Baltimore, 
ete., R. Co. v. Musgrave, 24 Ind. A 
295, 55 NE 496; Pittsburgh, etc., R. 
Sees Bennett, 9 Ind. A. 92, 35 NE 

Iowa.—Emerick v. Chicago Great 
Western R. Co., 199 Iowa 464, 202 SW 

“ANS -Barkalow  v.. Chicago, ete,..R. 
Co., 197 Iowa 248, 197°>NW 40; Sohl v. 
Chicago, EGCG A. CO: 133 Towa 616, 
167 NW 529; Lundien v. Ft. Dodge, 
ISLC ee OOs, 166 Iowa 85, 147 NW 308; 
Wilson 1p "Chicago, ete, RR. (Cox 161 
Iowa 191, 142 NW 54; Griffin vy. Chi- 
cago, ete., R. Co., 68 Towa 638, 27 NW 
MOD Pence Vv. Chicago, ete. Ra Co, 
63 lowa 746,19 NW 785; Black v. Bur- 
lington, etc., R. Co., 38 Iowa 515; Artz 
v. Chicago, etce., R. Co., 34 Iowa 153. 

Kan.—Grisham v. Union Tract. Co., 
104 Kan. 712, 181 P 119; Kirkland v. 
Atchison, ete., Bie Coy i04 Kan. 388, 
Lie 362; Pritchard v. “Atchison, etc., 
Ev. (Co;, 99 Kan. 600, 162 P 315; Crane 
vy. Missouri Pac. R. Co., 89 Kan. 472, 
131 P 1188; Beech v. Missouri, etc., R. 
Co., 85 Kan. 90, 115 P 213; Missouri 
Pac. R. Co. v. Trahern, 77 Kan. 803, 91 
P 48; Brown vy. Edgerton, 49 P 159. 

Ky.—Barrett v. Louisville, etc., R. 
Co., 206 Ky. 662, 268 SW 283; Stull 
v. Kentucky Tract., etc., Co., 172 Ky. 
650, 189 SW 721; Chesapeake, etc., R. 
Co. v. Hunter, 170 Ky. 4, 185 SW 140; 
Louisville, ete., R. Co. v. Benke, 164 
Ky. 798,176 SW 212; Chesapeake, etc., 
R. Co. v. Ransom, 164 Ky. 631, 176 SW 
34; Louisville, etc., R. Co. v. Onan, 
110 SW 380, 38 KyL 462; Louisville, 
ete., R. Co.. v. Molloy, 122 Ky. 385, 
91 SW 685, 28 KyL 1113; Smith v. 
Louisville, ete., R. Co., 30 Sw 209, 16 
KyL 887. 

La.—Khoury v. Louisiana Western 
R. Co., 140 La. 369, 72 S 998; Tatum 
v. Rock Island, ete., R. Co., 124 La. 
921, 50 S 796; Blackwell v. St. Louis, 
ete., R. Co., 47 La. Ann. 268, 16 S 818, 
49 AmSR 871. 

Me.—Day v. Boston, etc., R. Co., 96 
Me. 207, 52 A 771, 90 AmMSR 335, 97 Me. 
528, 55 A 420; State v. Maine Cent. 
R. Co., 76 Me. 357, 49 AmR 622; Grows 
v. Maine Cent. R. Co., 67 Me. 100, 69 
Me. 412 

Md.—State v. New York, etc., R. Co., 
127 Md. 675, 96 A 812; Baltimore, etc., 
R. Co. v. Roming, 96 Md. 67, 53 A 672; 
McNab vy. United R., etc., Co., 94 Md. 
719, 51 A 421; State v. Baltimore, etce., 
nC@o.nne Md. 374, 21 A 62, 11 LRA 
442; Baltimore, etc., Re Conny. Mali, 
66 Ma. B38, 5 A 87. 

Mass.—Pmery v. Boston, 
Co., 173 Mass. 136, 53 NE 278. 

Mich.—John W. Ladd Co. v. New 
York Cent. R. Co., 249 Mich. 450, 229 
NW 517; Downey v. Pere Marquette 
R. Co., 230 Mich. 248, 202 NW $< 927; 
Baader v. Detroit, etc. R. Co., 228 
Mich. 104, 199 NW 630; Storrs v. 
Grand Trunk Western R. Co., 142 
Mich. 375, 105 NW 764; Tobias v. 
Michigan Cent. R. Co., 103 Mich. 330, 
61 NW 514; Potter v. Flint, ete. R. 
Co., 62 Mich. 22, 28 NW 714. 

Minn,—Carney v. Chicago, ete., R. 
Co., 46 Minn. 220, 48 NW 912. 

Miss.—Pugh v. Illinois Cent. R. Co., 
23S 4906. 


\ 
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Mo.—Sullivan v. Gideon, etc., R. Co., 
308 Mo. 48, 271 SW 983 [mod 213 Mo. 
A, 20, 247 Sw 1010]; Reeves v. Kan- 
sas City, etc., R. Co., 251 Mo. 169, 158 
SW 2; Porter v. Missouri Pac. R. Co., 
199 Mo. 82, 97 SW 880; Green v. Mis- 
souri Pac. R. Co., 192 Mo. 131, 909 SW 
805; Peterson Vv. St. Louis, “etc., R. 
Co., 156 Mo. 552, 57 SW 709; Lane 
v. Missouri Pac. R. Co., 132 Mo. 4, 
33 SW 645, 1128; Taylor v. Missouri 
Paewk: Co., 86 Mo. 457; Fox v. Mis- 
sourt) Pac.vR: Cos; 1385 Mo. 679; Mc- 
Neil v. Missouri Pac. R. Co., (A.) 182 
SW 762 

Mon t—Lee v. Davis, 76 Mont. 466, 
247 P 10 

Nebr pie ws v. Union Pac. R. Co., 
100 Nebr. 304, 160 NW 86; Johnston 
v. Delano, 100 ‘Nebr. 192, 158 NW 1034; 
Stephens v. Omaha, etec., R. Co., 41 
Nebr. 167, 59 NW 557. 

N. H.—Collins v. Hustis, 79 N. H. 


1446, 111 A 286; Stearns v. Boston, etc., 


RiiGos THN.) H./ 40 071A: 2120s Ann. 
Cas 1166. 

N. J.—Fuchs v. Lehigh Valley R. 
Coz (our) 61 A 1; Green v. Brie R. 
Co Bo Nad en 301, 47 A 418; Burnee 
Vv. ibeeton, etc., R. Co., Gil ine Gi ioy 373, 
39 A 663; Delaware, etc., R. Co. v. 
Hefferan, 57 N. J. L. 149, 30 A 578; 
Moore v. Central R. Co., 04 N. J. 1. 
268; Blaker v. New Jersey Midland 
R. Ae 30 N. J. Eq. 240. 

Y.—Cranch v. Brooklyn Heights 
RX. oe 186 N. Y. 310, 78 NE 1078; “Mc- 
Auliffe v. New York Cent., etc., ie 
Co., 181_N. Y. 537, 73 NE 1126; Get- 
man v. Delaware, etc., R. Co., 162. N. 


Y. 21, 56 NE 553; Wilds v._ Hudson 
River R. Co., 29 N. Y. 315; Wilds v. 
Hudson River R. Co., 24 N. Y¥. 430, 


23 HowPr 492; Knapp v. New York, 
ete. HR. Co. wlb8 App ebDive aT. a2 
NYS 1100; O’Brien v. New York Cent., 
etc., R. Co., 129 App. Div. 288,113 NYS 
329; Hood v. Lehigh Valley R. Co., 
109 App. Div. 418, 96 NYS 431 [aff 186 
N. Y. 517, 78 NE 1105]; Milliman v. 
New York Cent., etc., R. Co., 109 App. 
Div. 139, 95 NYS 1097; Turck v. New 
York Cent., etc., R. Co., 108 App. Div. 
142, 95 NYS 1100; Henavie v. New 
York Cent., etc., R. Co., 44 App. Div. 
641, 60 NYS 752 [rev on facts 166 N. 
Y. 280, 59 NE 901]; Lamb v. New 
York Cent., ete, R. Co., 18 App. Div. 
579, 46 NYS 404; Mackey v. New 
York Cent. R. Co., 27 Barb. 528; Win- 
slow v. Boston, ete., R. Co., 11 NYSt 
831; Smith v. New York Cent., etc., 
Re Co: tL IN YSt4195. 

N. C.—Champion v. Seaboard Air 
Line RaiCo;, V5 NSC.) 197.4 65: Sno 

Oh.—Pennsylvania Co. v. Morel, 40 
Oh. St. 338;. Lake Shore BHlectric R. 
Co. v. Kellar, 33 Oh. A. 214, 168 NE 
853; Lake Shore, etc., R. Co. v. Geiger, 
8 Oh.) Cir. Ct. 41, 4 Oh, Cir: Dec. 307. 

Okl1.—St. Louis, ete., R. Co. v. Gib- 
son, 48 Okl. 5538, 150 P 465. 

Or.—Morser v. Southern Pac. Co., 
110 Or..9, 222°P. 736. 

Pa.—Lunzer v. Pittsburgh, etc., R. 
Co., 296. Pa. 393, 145 A 907; Joseph 
v. Pittsburgh, ete., R. Co.,' 294 Pa. 
315, 144 A 139; Tull v. Baltimore, etc., 
R. Co., 292 Pa. 458, 141 A 263; Winner 
v. Mellon, 287 Pa. 288, 135 A 208; 
Hepps v. Bessemer, etc., R. Co., 284 
Pa. 479, 131 A 279; Seiwell v. Hines, 
273 Pa. 259, 116 A 919;°21 ALR. 139; 
Krenn v. Pittsburgh, ete., R. Co., 259 
Pa. 443, 103 A 299; Smith v. Pennsyl- 
vania R. Co., 256 Pa. 501; 100 A 956; 
Goller v. Baltimore, etc., R. Co., 229 
Pa. 412, 78 A 929; Ellis v. Pennsylva- 
nia R. Co.,'216 Pa. 415, 65 A 803; Hess 
v. Williamsport, etc., R. Co., 181 Pa. 
492, 37 A 568; Sheehan v. Philadel- 
phia, ete., R. Co., 166 Pa. 354, C1 A 120; 
Myers v. Baltimore, ete., R. Co., 150 
Pa. 386, 24 A 747; Schmidt vy. Phila- 
delphia, ete., R. Co., 149 Pa., 357, 24 
A 218; Aiken v. Pennsylvania AR, Co., 
130 Pa. 380, 18 A 619, 17 AmR 775; 
Kelly v. Pennsylvania Ria Coun 8 A 
856; Lehigh Valley R. Co. v. Brandt- 
maier, 113 Pa. 610, 6 A 238; Gerety v. 
Philadelphia, etc., R. Co., 81 Pa. 274; 
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Allen v. Pennsylvania R. Co., 9 Pa. 
Cas. 382, 12 A 4938. 

R. I.— McGoran v. New York, etc., 
RAC; 25-Ri Mk s87qo0uk 929° 

Ss. D.—Buboltz v. Chicago, etc., R. 
Co.,. 47'S: D.°512,, 199 NW. 782. 

Tex. —Houston, etc., R. Co. v. Kauff- 
mann, 46 Tex. Civ. A. 72, 101 ‘Sw 817; 
St. Louis Southwestern R. Co. v. 
Matthews, 34 Tex. Civ. A. 302, 79 SW 
71; Gulf,.etc.,,R. Co. v. Wilson, (Civ. 
A.) 59 Sw 589, 60 SW 438; Gulf, etc., 
PMO.) Ve Abendroth, (Civ. A.) 55 SW 
1122; Houston, etc., R. Co. v. Knip- 
stein, (Civ. A.) 55 SW ‘7543 Gulf, etc., 
R. Co. v. Younger, (Civ. AL) 40 SW 
423; ‘Houston, etc., R. Co. v. Lovett, 
1 Tex. A. Civ. Cas. § 1387. 

Vt.—Hazen v. Rutland R. Co., 89 Vt. 
94,94 A 296; Guilmont y. Central Ver- 
mont R. Co., 78 Vt. 185, 62 A 54. 

Va.—Cashell v. Southern R. Co., 152 
Va. 335, 147 SE 209; Van Sickler v. 
Washington, etc., R., 142 Va. 857, 128 
SE 367; Smith v. Norfolk, etc., R. 
Col; 107 Va. 725, 60 SE 56; "Stokes v. 
Southern R. Co., 104 Va. 817, 52 SE 
855; Baltimore, etc., R. Co. v. Few, 
94 Va. 82, 26 SW 406; Campbell v. 
Richmond, etc., R. Co., 21 SE _ 480; 
Marks v. Petersburgh R. Co., 88 Va. 
1,13 SE 299; New York, etc., R. Co. v. 
Kellam, 83 Va. 851, 3 SE 703. 

Wash.—MecKinney v. Port Town- 
send, etc., R. Co., 91 Wash. 387, 158 P 
LOTS Cable Vv. Spokane, etc., R. Cos: 
50 Wash. 619, 97 P 744, 23 LRANS 
1224; Woolf v. Washington Fu, ete, 
Co., 37 Wash: 491, 79 P 997. 

Wis.—Linden v. Minneapolis, etc., 
R.  Co., 1565 Wis. ° 627, 1438°cNW. Lev 
Groesbeck v. Chicago, etc., R. Co., 93 
Wis. 505, 67 NW_1120; Brunette v. 
Chicago, ete., R., Co:,' 86 Wiss 197,556 
NW 478; Dullea v. Chicago, etc., R. 
Co., 86 Wis. 173, 56 NW 477; Schilling 
vi Chicago; ete:, R. Col, ti Wiis. 25.507 
37 NW 414, 40 NW 616. 

“It would be little short of ridicu- 
lous to hold that the law requires a 
traveler to look and listen, and even 
to stop, if necessary, at a railroad 
crossing, in order to ascertain if a 
train is approaching, but does not re- 
quire such traveler to refrain, from 
attempting to cross in front of the 
train, when he actually sees it ap- 
proaching.” Gundry v. Atchison, etc., 
R. Co., (Cal. A.) 286 P’ 718, 720. 

[a] Gross negligence.—A pedestri- 
an, familiar with the locality, who, 

walking at a moderate rate with his 
shoulders stooped, stepped upon the 
track and then tried to step back, but 
was struck and killed, was guilty of 
gross negligence. Emery v. Boston, 
ete., ‘R.-Co., 173 Mass. 136, 53 NE 278. 

[b] Prima facie negligence.—One 
who, while in the full possession of 
his faculties, attempts to cross a 
tr ack when a train is approaching and 
is struck by itis prima facie guilty of 
negligence, and, in the absence of a 
satisfactory excuse, his negligence 
must be regarded as_ established. 
State v. Maine Cent. R. Co., 76 Me. 
357, 49 AmR 622. 

te] Rule applied: (1) Although 
the train was a fast special running 
on the time of a regular, and deceased 
may have thought it was the regular. 
Louisville, ete., R. Co. v. Tower, 131 
Ky. 589, 115 SW 719, 20 LRANS 380. 
(2) To a deaf man who drives upon a 
railroad crossing. Chicago, etc., R. 
Co. v. Pounds, 82 Fed. 217, 27 CCA 112. 
(83) Where a person approached or 
stood so-near to the track while wait- 
ing for a train on the farther track 
to pass that she was struck by the 
train. Schmidt v. Philadelphia, etce., 
R.: Co;, 149 Pa, 357), 24 A 208: 

[d] Reliance on custom to stop.— 
A pedestrian who saw the train puil 
into the station, and relying upon a 
custom of all northbound trains to 
stop, stepped in front of the train 
without looking, was contributorily 
negligent. Cranch Vv. Brooklyn 
ae ace R. Co., 186 N. Y. 310, 78 NE 


—— 
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§ 1912] 


ing believes that he ean cross in safety, but miscal- 
culates his danger,®! for he cannot indulge in nice 
ealeulations as to whether he may barely escape in+ 
jury nor may’ he take reckless chances and be free 
However, 
been held that the traveler does not, as matter of 
law, assume the risk of mistake in his ecaleulation 
if by reason of the approach of the car at an exces- 
sive or negligent rate of speed a collision ocecurs.§? 
If the situation is such that the traveler is compelled 
by an imperative necessity due to the situation in 


from contributory negligence.®? 


RAILROADS 


it has 


person.°® 


which he is placed to make the attempt to cross the 


81. U. S.—Jensen y. Chicago, etce., 
i Car. 12 eS (ld )2 208. 

Ga.—Southern R. Co. v. Blake, 101 
Ga. 217, 29 SE 288. 

Tll.—Bale v. Chicago Junction R. 
Co., 259 Ill. 476, 102 NE 808; Toledo, 
éte., BR. Co. vi Jones, 76 111.321: 

Ind.—Sutherland v. Cleveland, etc., 
R. Co., 148 Ind. 308, 47 NE 624; Belle- 
fontaine R. Co. v. Hunter, 33 Ind. 335, 
5 AmR 201. 

Iowa..—Emerick y. Chicago. Great 
a began R. Co., 199 Iowa 464, 202 NW 

sited: —Missouri Pac. R. Co. v. Tra- 
hern, 77 Kan. 8038, 91 P 48. 

Ky. —Chesapeake, Alogi Comiive 
Hunter, 170 Ky. 4, 185 Sw 140; Lou- 
isville, ’etc., R. Co. v. Trower, 131 Ky. 
589, 115 SW 719, 20 LRANS 380; Smith 
Vv. Louisville, etc., RaCo., 30 SW 209, 
16 KyL 887. 

La.—Khoury v. st suede Western 
R,- Co; 140 Ta. 369.,. 72. 8.9 

Mass.—Allen v. Buoton, gen Ri Cos 
245 Mass. 139, 139 NE 511. 

Mich.—Downey v. Pere Marquette 
R. Co., 230 Mich. 243, 202 NW 927; 
Tobias v. Michigan Cent. R. Co., 103 
Mich. 330, 61 NW 514. 

Mo. —Kelly v. Hannibal, etc., R. Co., 
75 Mo. 138. 

N. H.—Collins v. Hustis, 79 N. H. 


446,111 A 286. 

N. wie v. Lehigh Valley R. 
Co., 109 App. Div. 418,.96 NYS 431 
{aft 186 N. ¥ 517, 78 NE 1105]. 

Oh.—Pennsylvania Co. v. Morel, 
40 Oh. St. 338; Taylor v. Ohio Electric 
RCos-29 O..C. A. 401. 

Tex.—International, ete., R. Co. v. 
Kuehn, 70 Tex. 582, 8 SW 484. 

Vt.—Guilmont v. Central Vermont 
RCo. nt8. Vt..185, 62 A 54. 

Wash.—Cable v. Spokane, etc., R. 
Co., 50 Wash. 619, 97 P 744, 23 LRA 
NS 1224. 

[a] Attempt to beat car.—(1) A 
person who attempt§ to beat the train 
across the tracks when it is danger- 
ous to do so is contributorily negli- 
gent. Sutton v. Aurora, ete., R. Co., 
166 Ill. A. 299; Van Sickler v. Wash- 
ington, ete., R. Co., 142 Va. 857, 128 
SH 367. (2) An automobile driver who 
raced to get over the crossing before 
the train was guilty of contributory 
negligence as a matter of law. Barka- 
low v. Chicago, etc.. R. Co., 197 Iowa 
248, 197 NW 40. (3) Plaintiff, who, 
Knowing that a train was approach- 
ing, and that a passenger train was 
due, attempted by a wild drive to beat 
it to the crossing, and was hurt in a 
collision with an engine propelling a 
‘snowplow, which was preceding the 
train, was guilty of contributory neg- 
ligence. MeNeil v. Missouri Pac. R. 
Co., (Mo. A.) 182 SW 762 
- [b] Person crossing ahead.—That 
one just ahead of plaintiff ran across 
the track in front of the train in safe- 
ty did not justify plaintiff in assum- 
ing that he could cross in safety. 
Allen.v. Boston, etc., R. Co., 245 Mass. 
13:9, 139) INE} 511. 

* [d] Illustrations.—-(1) Where de- 
‘ceased expected a freight train to pass 
a crossing before a suburban train 
reached it, and voluntarily took his 
chance of ‘peing able to cross behind 
the freight train before the suburban 
train arrived, he was guilty of con- 
tributory negligence. Bale v. Chica- 
-go Junction R. Co., 259 Ill. 476, 102 NH 
808. (2) One who crosses in front of 


an engine, thinking that he can cross 
without harm if the engine runs at its 
usual and lawful rate of speed, but 
who in consequence of its running 
faster is struck and injured, cannot 
recover therefor. Kelley v. Hannibal, 
ete, R. Co, 75. Mo. 138: - () where 
persons approaching an electric rail- 
way crossing saw a train approaching, 
but supposed that it was a local train 
which would stop at.a station which 
it would pass shortly before reach- 
ing the crossing, while in fact it was 
an express which did not stop there, 
and they drove on the crossing with- 
out stopping, and collided with the 
train, they were negligent, and a re- 
eovery for their injuries was barred. 


-Cable v. Spokane, ete., R. Co., 50 Wash. 


619, 9% —P 744,23 LRANS 1224. (4) 
Plaintiff who was struck by defend- 
ant’s train when he drove his wagon 
upon the track in front of an ap- 
proaching train in clear view, think- 
ing it was a box car, was negligent. 
Emerick v. Chicago Great Western R. 
Co., 199 Iowa 464, 202 NW 113. 

82. Sohl v. Chicago, ete., R. Co., 183 
Iowa 616, 167 NW 529; Burnett v. 


Chicago, 'ete., RR Weor 172 Iowa 704, 
154 NW 919. 
[a] Speculation as to safety.—(1) 


A traveler, without being guilty of 
negligence, cannot proceed upon a 
hasty inference drawn from the specu- 
lative elements of the speed of the 
train, its exact distance from the 
crossing, the speed of his own vehicle, 
its exact distance from the crossing 

and the further speculative assump- 
tion that nothing would happen to 
change the respective speeds of the 
train and automobile (Snyder v. Chi- 
cago, ete., R. Co., 29 F. (2d) 910), (2) 
and he is bound to anticipate that it 
may be running at an excessive speed 
anid may reach the crossing before he 
can pass an safety (Clemons v. Chica- 


tice . Co., 137 Wis. 387, 119 NW 
102). 
83. Lundien v. Ft. Dodge, etc., R. 


Co., 166 Iowa 85, 147 NW 308. 

[a] Knowledge of speed.—(1) One 
is not chargeable with knowledge that 
a train was approaching a street 
erossing at an excessive speed, un- 
less he had actual knowledge, or knew 
such facts as would lead a reasonably 
prudent man to discover such -negli- 
gence. Merwin v. Northern Pac. R. 
Co. 68 Washes Gli7, 123° Py 101 oot G2) 
One is not chargeable with knowledge 
that a train was approaching at an 
excessive speed because he had seen 
other trains run over the crossing at 
high speed. Merwin v. Northern Pac. 
R. Co., supra. 

84. Stearns v. Boston, etc., R. Co., 
75 N. H. 40, 71 A 21, 21 AnnCas 1166; 
Myers v. Baltimore, ete Reon, 150 
Pa. 386, 24 A 747; Texas, etc., R. Co. 
v. Giddings, (Tex. Civ. A.) 24 SW.1125. 

[a] Scary horse.—That the horse 
of a person injured was afraid of the 
cars is to be considered in determin- 
ne contributory negligence. Stearns 

Boston, etc., R. Co., 75 N. H. 40, 71 
‘- 21, 21 *AnnCas 1166. 

85. St. Louis-San Francisco R. Co. 
v. Whitfield, 155 Ark. 560, 245 SW 
oer Louisiana, ete., R. Co. v. Rat- 
Cliffe, 88 Ark. 524, 115 SW 396; Bal- 
timore, ete. R. Co. v. Keck, 185 Til. 
400, 57 NE 197 [aff 84 Ill. 
Chicago, ete., R. Co. v. Ptacek, iii 
TM. 9, 49 NE 191 [aff 62 Ill. A. 375]; 
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track,** or if it reasonably appears that he will 
have time to do so,®* it is not necessarily contribu- 
tory negligence to attempt to cross. 
rule can be laid down as to the distance before a 
moving train within which it is safe to attempt a 
crossing, but it will depend upon the rate of speed at 
which the train is moving and the condition of the 
While the reliance which a traveler may 
be expected to place upon the railroad company 
properly performing its’ duties must inevitably en- 
ter into the question of his freedom from contrib- 


No inflexible 


Gibbons v. Aurora, etc., R. Co., 177 
Til. A. 572 [aff 263 Ill. 266, 104 NE 
1063]; Burnett v. Chicago, ete., R. Co., 
172 Iowa 704, 712, 154 NW 919; Lun- 
dien v. Ft. Dodge, etc., R. Co., 166 
Iowa 85, 147 NW 308; Bruggeman v. 
Illinois Cent. R. Co., 147 Iowa 187, 
123 NW 1007, AnnCas1912B 876; St. 
Louis, etc., R. Co. v. Matthews, 34 Tex. 
Civ. A. 302, 79 SW 71. 

“Tf, having first made reasonable 
use of his senses (including his ‘com- 
mon sense’), he may reasonably con- 
clude that the opportunity to pass is 
ample and safe, he cannot be said to 
be negligent, even if it proves that he 
is mistaken.” Burnett v. Chicago, 
ete, Ry Cox ssupra: 1 

[a] Bare knowledge of approach- 
ing train does not make one guilty of 
contributory negligence, regardless of 
the rate of speed and the manner in 
which the train is running. St. Lou- 
is, etc., R. Co. v. Matthews, 34 Tex. 
Civ. Ay 302,79) Siw WA: 
aelibal Tlustration.— Where a switch- 
ing engine which had blocked a cross- 
ing moved to another track, so that 
it appeared to a teamster that he had 
time to cross, he had a right to cross 
the track, unless he exposed himself 
to an obvious danger and one of ordi- 
nary intelligence and prudence would 
not have so acted under the circum- 
stances. Louisiana, etc., R. Co. v. Rat- 
cliffe, 88 Ark. 524, 115 SW 396. 

86. State v. Baltimore, ete., R. Co., 
69 Md. 339, 14 A 685, 688; Stearns v. 
Boston, ete., R. Co., 75 N..H. 40, 71 A 
21, 21 AnnCas 1166. And see cases in- 
fra this note. 

[a] Distance of train from cross- 
ing at which plaintiff held negligent 
in attempting to cross. (1) One hun- 
dred feet. Alabama Great Southern 
R. Co. v. Smith, 196 Ala. 77, 71 S 455 
(pedestrian). (2) Two hundred and 
twenty-five feet when plaintiff was 
twenty- five feet away and train was 
running fast. Louisville, etc., R. Co. 
v. Trower, 131 Ky. 589, 115 SW 719, 20 
LRANS 380. (3) Four or five hundred 
feet distant when pedestrian was six- 
ty-nine feet from track. Barret v. 
Louisville, ete., R. Co., 206 Ky. 662, 
268 SW 283. (4) One third of a mile 
when plaintiff with team and heavy 
load was sixty-six feet away. Lee v. 
Davis, 76 Mont. 466, 247 P 1094. (5) 
Four hundred feet when plaintiff and 
driver of automobile, were sixty or 
seventy feet from crossing and 
freight train was obviously running 
at excessive speed. Coby v. Quincy, 
etc., R. Co., 174 Mo. A. 648, Marti SW 290. 
(6) Six hundred feet’ when plaintiff's 
team was eight to thirteen feet from 
crossing and train was going fifty 
miles per hour. Goodrich v. Erie R. 
Coy 183 AppeLDive 189 st Oe INeYsS) somi2e 
(7) Five hundred to one thousand feet 
whet plaintiff was in absolutely safe 
place and by stopping his horse could 
have prevented accident. Legg v. 
Brie Re Co, 141) App. Dives 876.7 126 
NYS 451 [att 124 NYS 8]. (8) Forty 
or fifty feet when pedestrian was 
about to step on track and train was 
going thirty miles an hour. Morser 
v. Southern Pac. Co., 110 Or. 9, 222 P 
736. (9) Three hundred feet where 
driver of car was eighteen or twenty 
feet from crossing and going upgrade 
between ten and fifteen miles an hour. 
McKinney v. Port Townsend, ete., R. 
Co., 91 Wash. 387, 158 P i07%. 
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utory negligence,’? yet the negligence of the rail- 
read company,®® as in failing to give the proper sig- 
nals of the approach of the train,®® or in running 
at an excessive or unlawful rate of speed,®® or in 
obscuring the view by ears on parallel tracks,°! or 
in failing to have a flagman at the crossing,®? is no 
excuse for negligence on the part of the traveler. 

[§ 1913] b. Intervening Incidents Causing De- 
Where a person approaching a crossing 
knows that the slightest delay or mishap in c¢ross- 
ing will put him in extreme peril, his attempt to 
cross is contributory negligence, although his fail- 
ure to get across in safety is caused by some in- 
tervening incident causing the delay,®* as where he 
stumbles or falls,°?> or where his horse balks when 
on the track,®*® or his motor stalls.°7 “It has been 
held, however, that, where under ordinary circum- 
stanees there is time to cross in safety, the traveler 
is not chargeable with contributory negligence for 
failure to anticipate an unusual occurrence, such 


lay.® 3 


87. McAuliffe v. New York Cent., 
etc., R. Co., 88 App. Div. 356, 84 NYS 
607 [aff 181 N. Y. 587 mem, 73 NE 
1126 mem]. 

Right to rely on precautions of com- 
pany see supra §§ 1905-1908. 

88. Chicago, etc., R. Co. v. Hous- 
ton, 95 U. S. 697, 24 L. ed. 542; Mc- 
Auliffe v. New York Cent., etc. R. 
Co., 88 App. Div. 356, 84 NYS 607 [aff 
181 N. Y. 5837 mem, 76 NE 1126 mem]; 
Marks v. Petersburg, etc., R. Co., 88 
Va. 1, 15 SE 299. 

89. Gilbert v. Erie R. Co., 97 Fed. 
747, 38 CCA 408; Little Rock, etc., R. 
Co. v. Cullen, 54 Ark. 431, 16 SW 169; 
International, ete., R. Co. v. Edwar'ds, 
100 Tex. 22, 93 SW 106. 

Duty to signal see supra §§ 1814, 


1815. ( 

90. Gilbert v. Brie R. Co., 97 Fed. 
747, 38 CCA 408; Little Rock, etc., R. 
Co. v. Cullen, 54 Ark. 431, 16 SW 169; 
Pepper v. Southern Pac. R. Co., 105 
Cal. 389, 38 P 974; Lake Erie, etc., R. 
Co. v. Pence, 24 Ind. A. 12, 55 NE 1036. 

Care as to speed and control of 
trains see supra §§ 1827-1838. 

91. Lake Shore, etc., R- Co. v. Gei- 
gerne OhviGiry Ctrr41,<4 Oh? Cir: Dee: 
2 


Obstruction of view or hearing at 
crossing see supra §§ 1823, 1824. 

92. Walker v. Kinnare, 76 Fed. 101, 
22°CCA 75, 

Duty as_to flagmen see supra §§ 
1792-1807. : 

93. Defective crossing as interven- 
ing incident see infra §§ 1917, 1918. 

94. Palys, v.. Erie: R. Co., 30 N. J. 
Eq. 604 [rev on facts 32 N. J. Eq. 302]; 
Wilds v. Hudson River R. Co., 29 N. Y. 
315; Schwartz v. Hudson River R. 
Go., 27 N. Y. Super. 347; Gates v. 
Pennsylvania R. Co., 6 Pa. Co. 4. 

[a] Tlustration.—Plaintiff was 
contributorily negligent where he 
drove upon the tracks with a heavy 
grain separator, which had lost a 
wheel and was supported by, a pole 
under the axle, and the front wheel 
was caught and.fastened between the 
railroad tie and the rail by reason of 
the acute angle of the roadway cross- 
ing the railroad. Gates v. Pennsyl- 
vania R. Co., 6 Pa. Co. 4. 

95. State v. Baltimore, etc., R. Co., 
69 Md. 339, 14 A 685, 688; Akerson v. 
Great Northern R. Co., 158 Minn. 369, 
197 NW 842; Collins v. Long Island 
R. Co., 10 NYS 701; O’Donnell v. New 
York Cent., etc., R. Co., 12 NYSt 206 
[aff 118 N.-Y. 641 mem, 21 NE 414 


mem]. 

g6. State v. Cumberland, etc., R. 
Co., 87 Md. 183, 39 ‘A_ 610; Palys. v. 
Erie R. Co., 30 N. J. Eq.:604; Rigler 
v. Charlotte, etc., R. Co., 94 N. C. 604; 


Brunette v. Chicago, ete., R. Co., 86 
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ticular case.* 


of law.® 


Wis. 197, 56 NW 478. é 
97. U. S.—Jensen v. Chicago, etc., 

R. Co., 12 F. (2d) 413. 
Me.—Thompson v. Lewiston, etc., R. 

Co., 99 A 370. 

Mass:—Davis v. New York, etc., R. 
Cor, LT 2 ON EF 24. 

Or.—Emmons v. Southern Pac.,Co., 
97 Or. 363, 191 P 333. 

Pa.—Feudale v. Hines, 271 Pa. 199, 
114 A 497. 

98. Johnson v. Gulf, ete., R. Co., 2 
Tex: Civ. A. 139, 21 SW 274. 

99. ‘Cross references: 

Crossing near approaching trains at: 
Crossings see supra §§ 1912-1913. 
Places other than at crossings see 

infra §§ 2207-2208. 

Disregard of warnings generally see 
supra § 1911. 

Duty of railroad to give warning of 
approaching trains see supra §§ 
1796-1799. 

Effect of contributory negligence see 
infra §§ 1927-1939. 

1. J1l.—Ludolph v. Chicago, ete., R. 
Co., 116 Ill. A. 239; Chicago, etc., R. 
Co. v. Fitzsimmons, 40 Ill. A. 360. 

Ky.—Harbeson v. Louisville, ete., R. 
Co., 127 SW 757. 

Mass.—Granger v. Boston, ete., R. 
Co., 146 Mass. 276, 15 NE 619. 

N. Y.—Nelson v. Lake Shore, etce., 
Fue 185 App. Div..174, 172 NYS 
766. ; 

Oh.—Lake Shore, ete., R. Co. v. Bhl- 
ert, 63 Oh. St. 320, 58 NE 812. 

Pa.—Sheehan v. Philadelphia, ete., 
R.i Co), “166... Pa. 854,531 /A 120: Patt 3 
Pa. Dist. 325]; Clearly v. Philadel- 
phia, ete., R. Co., 140 Pa. 19, 21 A 242 
[aff 8 Pa. Co. 96]. 

S.'C.—Weaver v. Southern R. Co., 
76S. C. 49, 56 SE 657, 121 AmSR 934. 


Wis.—Douglas v. Chicago, etc., R. 
Co., 100 Wis. 405, 76 NW 356, 69 
AmSR 9380. 

[a] Closed gates are warning to 


pedestrians as well as vehicles.— 
Clearly v. Philadelphia, ete., R. Co., 
140 Pa. 19, 21 A 242 [aff 8 Pa. Co. 96]. 

{[b] Extent of warning.—Closed 
gates are a warning not only of the 
approach or passing of a particular 
train, but of all trains that may then 
approach and desire to pass. Ludolph 
v. Chicago, etc., R. Co., 116 Ill. A. 239; 
Granger v. Boston, etc., R. Co., 146 
Mass. 275, 15 NE 619; Hatch v. Lake 
Shore, ete., R. Co., 159 App. Div. 596, 
145 NYS 281; Sheehan v. Philadel- 
phia, ete., R. Co., 166 Pa.) 354, 317A 
120; Douglas v. Chicago, ete., R. Co., 
100. Wis. 405, 76 NW 356, 69 AmSR 
930. 

2. Granger v. Boston, ete., R. Co., 
146 Mass. 276, 15 NE 619; Douglas v. 
Chicago, ete., R. Co., 100 Wis. 405, 76 
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*By HARRY ROSEN (§ 1914). 
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as a horse pulling back, or his falling upon the track, _ 
unless there is reason to anticipate such an oc- 
currence from the cireumstances.°* 

[§ 1914] 6. Crossing While Gates Are Closed.*°° 
That the gates across a street or highway at a rail- 
road crossing are closed, is a warning that the cross- 
ing is for the time being to be used for the pass- 
age of trains,! and persons desiring to cross are or- 
dinarily under a duty to wait until the gates are 
again raised.2 In determining whether one attempt- 
ing to cross the track is guilty of contributory neg- 
ligence, that the gates are lowered is a fact to be 
taken into consideration,® 
crossing constitutes contributory negligence depend- 
ing upon the attending circumstances of the par- 
Crossing when gates are closed, nev- 
ertheless, has usually been held to be negligence,’ 
and in some cases has even been so held as matter 
That the gates are lowered after the trav- 
eler goes upon the tracks does not make him any 


whether or not such 


NW 356, 69 AmSR 930. 

3. Samkiwicz v. Atlantic City R. 
Co:, 82.) Na (de LNA 78e SERA S383eos 
LRANS 571, AnnCas1913C 1368. 

4 Chicago, etc., R. Co. v. Ptacek, 
171 Til. 9, 49 NE 191 [aff 62 Ill. A. 
375]; Chicago, etc., R. Co. v. Keegan, 
112 Ill. A. 338; Samkiwicz v. Atlantic 
City R. Co., 82 N. J. L. 478, 81 A 833, 
39 LRANS 571, AnnCas1913C 1363; 
Galveston, ete., R. Co. v. Walker, 48 
Tex. Civ. A. 52, 106 SW 705. 

{a] Not as matter of law.—Chica- 
go; etes ‘R, (Conv Ptaceke oh 1h Tlie 
49 NE 191 [aff 62 Ill. A. 375]; Gal- 
veston, etc., R. Co. v. Walker, 46 Tex. 
Civ. A. 52, 106 SW 705; -Garside v. 
Grand Trunk R. Co., 33 Ont. L. 388, 
8 OntWN 156, 18 CanRCas 272. 

[b] Where erection of gates is not 
authorized nor required by an order 
of the board, the lowering of the gates 
is but a warning to persons desiring 
to cross the tracks that it is danger- 
ous to do so, and the entry of a person 
upon the portion of the highway be- 
tween .the gates, when the gates are 
down, is not as a-matter of law or per 
se negligence. Garside v. Grand 


-Trunk R. Co., 33 Ont. L. 388, 8 OntWN 


156, 23 DomLR 463, 18 CanRCas 272. 

On assurance of safety by railroad 
employees see supra § 1909 note 53; 
§ 1910 note 67. : 

5. Ill.—Ludolph v. Chicago, ete., 
R. Co., 116 Ill. A. 239; Chicago, eéte., 
R. Co. Vv. Bednorz; 57 [ll. A. 309; Chi- 
cago, ete., R. Co. v. Fitzsimmons, 40 
TAS 36.0. 

Ky.—Harbeson v. Louisville, 
R. Co., 127 SW 757. 

Mass.—Granger v. Boston, ete, R. 
Co., 146 Mass. 276, 15 NE 619. 

Oh.—Lake Shore, ete., R. Co. v. Bhl- 
ert, 63 Oh. St. 320, 58 NE 812. 

Pa.—Sheehan y. Philadelphia, ete., 
R. Co., 166 Pa. 354, 81 A 120 [aff 3 Pa. 
Dist. 325]; Clearly v. Philadelphia, 
ete, R. Co.140 Ba. 19,021 A242 fate 
8 Pa. iCo.196]: 

Wis,.—Douglas v. Chicago, etc. R. 
Co., 100 Wis. 405, 76 NW 3856, 69 
AmSR 930. 

See Weaver v. Southern R. Co., 76 
S. C. 49, 56 SE 657, 121 AmSR 9384 
(holding that failure to heed such 
warning tends to show gross negli- 
gence, but allowing plaintiff to re- 
cover because of the railroad’s failure 
to give statutory signals). 

[a] After one train has passed, no 
one is justified in crossing on the sup- 
position that another train will not 
pass so long as the gates remain down 
no longer than a reasonable time. Lu- 
dolph v. Chicago, ete., R. Co., 116 I1., 
A.239. 

6. See infra § 2049. 


etc., 


—— 


eae he Ls) 


Se 
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the less negligent if while still in a place of safety 
he sees the gates being lowered and knowing that 
a train may be approaching from either direction 
at any moment he proceeds to cross.? 

Driver of automobile’ is guilty of negligence in 
driving into lowered safety gates at a railroad eross- 


ing.® 


Where by statute the maintenance and the lower- 
ing and raising of gates is imposed on the rail- 
road,!° one attempting, to raise such gates in the 
absence of a railroad employee, in order to pass over 
the track, and by reason of which he is injured by 
the gates, is guilty of an illegal act. 

[§ 1915] 7. Crossing near Standing Trains or 
A person who attempts to eross a crossing 
when trains are standing on or near it is bound to, 


Cars.* 


use ordinary care for his safety.’? 


to assume that such trains will not be moved with- 
out proper warnings, or signals, and if he attempts 


7. Duvall v. Michigan Cent. R. Co., 
105 Mich. 386, 683 NW 4387; Hatch v. 
Lake Shore, etc., R. Co., 159 App. Div. 
696, 145 NYS 781 (as a matter of 
law). 

8. Care required in general see su- 
pra §§ 1869-1877. 

9. Hannan vy. Minneapolis, ete., R. 
Co., 154 Minn. 492, 191 NW 922. 

10. See statutory provisions. 

11. Wyatt v. Great Western R. Co., 
6 B. & S. 709, 118 ECL 709, 122 Re- 
print 1356 (construing Railways 
Clauses Consolidation Act [1845] [8 
Wict. c.-207" § 47) 

12. Chesapeake, etc., R. Co. v. Wil- 
liams, 148 Ky. 178, 146 SW 381; Mc- 
Farland v. Chicago, ete., R. Co., 51 
S. D. 85, 212 NW 493; Walker v. 
Grand Trunk R. Co., 47 Ont. L. 439, 53 
DomLR 595, 26 CanRCas 357. 

[a] Person held negligent as mat- 
ter of law. Chesapeake, etc., R. Co. 
v. Williams, 148 Ky. 178, 146 SW 381. 

13. Cal.—Robinson y. Western 
Pac. R. Co., 48 Cal. 409. 

Ill.— Chicago Junction R. Co. v. Mc- 
Gratheto7 LA 100 Ta 203° Te 521, 
68 NE 69]. See also Illinois Steel Co. 
v. Szutenbach, 64 Ill. A. 642 (holding 
that, where one approaches a single 
track used only for switching on 
which freight cars are standing to 
which no engine is attached, he is not 
negligent in assuming that to pass 
over the track is reasonably safe). 

Iowa.—Haven vy. Chicago, ete. R. 
Co., 188 Iowa 1266, 175 NW 587. 

Kan.—St. Louis, etc., R. Co. v. Daw- 
son, 64 Kan. 99, 67 P 521; Williams v. 
Atchison, ete., R. Co, 53 P. 834. 

Ky.—Illinois Cent. R. Co. v. Hays, 
84 SW 3388, 27 KyL 91, 

Mo.— Wilkins v. St. Louis, ete., R. 
Co., 101 Mo. 93, 13 SW 893; Lawrence 
Vv. St. Louis, etc., Rm, (Coy, (A.) 258 SW 
54; Pinney v. Missouri, ete., R. Co., 
71 Mo. A. 577; Fusili v. ‘Missouri Pac. 
R. Co., 45 Mo. A. 535. 

N. Y.—Maginnis v. New York Cent., 
ia Cor? 62) Nepal bs 

C.—Parker v. Seaboard Air Line 
R. aGo, 181i INS Cy 95;. 106 SH 755. 

Ww. ‘Va.—Meeks v. Ohio River R. 
Co., 52 W. Va. 99,43 SE 118. 

[a] Ilustrations.— (1) A  pedes- 
trian is not guilty of contributory 
negligence in crossing over back of 
a train which has just passed the 
crossing and stopped, and who is in- 
jured by the sudden backing of the 
train without notice. Robinson v. 
Western Pac. R. Co., 48 Cal. 409. (2) 
A traveler on a city street passing 
in front of an engine standing without 
the bounds of a highway, but so near 
to it that from the cab windows the 
street can be plainly seen, has a right 
to assume that the engineer will not, 
without warning, start his locomotive 
and run over her before she can, in 
the exercise of ordinary care, cross 
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to cross he is not necessarily guilty of contributory 
negligence,!* nor, is he necessarily negligent in driy- 
ing over a sidetrack to wait for the main line to 
be cleared,!* or in driving across a street which has 
been obstructed by a railroad company pushing cars 
into it from opposite sides on different tracks,1® or 


in going on the railroad premises to get around cars 


He has a right 


the tracks. St. Louis, etc., R. Co. v. 
Dawson, 64 Kan. 99, 67 P 521. (3) A 
person who, at dusk, stopped on a 
switch track while waiting for a train 
to pass on the main line and was 
struck by the tender of a switch en- 
gine which backed on the crossing 
was not negligent per se. Illinois 
Cent. R. Co. v. Hays, 84 SW 338, 27 
KyL 91. (4) One is Paes guilty of con- 
tributory negligence as a matter of 
law in crossing in the rear of a 
freight train without looking further 
and who is hurt. by a car that is 
“kicked” back without warning. Pin- 
ney v. Missouri, ete., R. Co., 71 Mo. A. 
57T. 

[b] Break in train.—A pedestrian, 
ona highway crossing a sidetrack, has 
a right to presume that the opening 
left between cars standing on both 
sides of the highway will not be 
closed without some warning or sig- 


nal. Tibbels v. Chicago Great West- 
ern R. Co., (Mo. A.) 219 -SW 109. 
[e] Pedestrian on a eity street is 


not negligent merely because he disre- 
gards the fact that a train occupies 
a portion of the street. Haven v. Chi- 
cago, ete., R. Co., 188 Iowa 1266, 175 
NW 587. 

digit St. Louis Southwestern R. Co. 

. State, (Tex. Civ. A.) 135 SW 641, 

ba As Illustration.—Where a train 
was standing on the main track at a 
crossing, plaintiff was not guilty of 
contributory negligence in driving 
over a switch track, thirty yards from 
the main track, after. which he sus- 
tained injuries resulting from the 
frightening of his horse by the run- 
ning of a switch engine on the switch 
track while plaintiff was waiting for 
the departure of the train, which had 
stood there for more than five min- 
utes, in violation of an ordinance. 
St. Louis Southwestern R. Co. v. Pool, 
(Tex! ‘Civ; A.) 185’ SW, 641: 

15. Southern R. Co. v. Prather, 119 
Ala. 588, 24 S 836, 72 AmSR 949. 

[a] Thus it is not negligence per 
se, where a space was left so that by 
passing in front of a car on one track 
making a short turn and then passing 
the cars on the other side the street 
may be crossed without leaving it. 
Southern R. Co. v. Prather, 119 Ala. 
588, 24 S 836, 72 AmSR 949, 

16. Chicago, etce., R. Co. v. Mayer, 
Tet 2 AL a: 

[a] Rule applied where a person 
goes around a train and then goes 
straight across the tracks parallel to 
the street instead of going back to 
the street crossing between or among 
the tracks. Chicago, etc., R. Co. v. 
Mayer, 112 Ill. A. 149. 

Right to go around cars which 
block crossing see supra § 1786. 

17. Spain v. St. Louis, etc., R. Co., 
(Mo. A.) 190 SW 358. 

18. Ivy v. Hast Tennessee, etc., R. 
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which block the entire crossing;® but if in so doing 
he goes farther down the yards than is necessary 
and ineurs danger thereby,!’ or if he suddenly and 
unnecessarily steps upon a parallel track immedi- 
ately in front of an approaching ear,t® he is con- 
tributorily negligent. 
for a person to attempt to cross near standing trains 
or ears without using reasonable care and prudence 
in so doing,t® as where he attempts to cross when 
he knows or has reason to know that the trains or 
ears are liable to be moved at any moment,?° or 
when there is sufficient room he attempts to pass 


It is contributory negligence 


Co., 88 Ga. 71, 18 SE 947 (holding a 
nonsuit proper). 


19. Philadelphia, ete., R. Co. v. Dil- 
lon, 31 Del. 247, 114 A 62, 15 ALR 
894; Stillson y. Hannibal, ete., RCo 


67 Mo. 671, Scaggs v. Delaware, etc., 
Canal Co., 145 N. Y. 201, 39 NE 716; 
Walker v. Grand Trunk R. Co., 47 
Ont... L.¢ 4395 58, Domiuh +) 595,7026 
CanRCas 357. 

[a] Invitation to cross.—(1) The 
“cutting” of a freight train on a cross- 
ing in accordance with the railway 
regulations is not an invitation to the 
motorist to cross, and if the statutory 
warnings are given by an approaching 
fast passenger train, the company is 
not liable for damages by such motor- 
ist taking such cutting of the freight 
train as a signal that the road is clear 
and attempting to cross the track and 
being struck by the passenger train, 
although he may have mistaken the 
freight brakeman’s signal as an in- 
vitation to cross and that the road 
was clear. Walker v. Grand Trunk R. 
Co., 47 Ont. L. 439, 58 DomLR 595, 26 
CanRCas 357. (2) Te having a freight 
train cut at a crossing was an invita- 
tion to cross, it did not relieve one 
from the duty to exercise ordinary 
care in going upon the crossing. 
Snakenberg v. Minneapolis, ete. R. 
Co., 194 Iowa 215, 188 NW. 935. 

[b] Ramming train.— (1) When, in 
view of his rate of speed, the illumi- 
nation made by his lights, and the 
mechanism of the car, the driver of 
an automobile after seeing a train of 
cars standing on .a crossing could 
have stopped the automobile, his fail- 
ure to do so is contributory negli- 
gence. Philadelphia, oie ER .CO.uavs 
Dillon, 31 Del. 247, 114 A 62,15 ALR 
894.. (2) Where plaintiff drove his 
automobile on a dark night into a 
standing freight train with knowledge 
of the railroad track and highway 


‘crossing, he was guilty of contribu- 


tory negligence. Worden v. Chicago, 
etc., R. Co., 180 Wis. 551, 193 NW 356. 

[e] Opening off crossing.— Where 
a street was blocked, a pedestrian was 
contributorily negligent in attempt- 
ing to cross at a place to the side of 
the street where there was a very nar- 
row opening between two trains 
standing rear to rear on the same 
track. Stillson v. Hannibal, etc, R. 
Co., 67 Mo. 671. 

20. Ala.—Pannell v. Nashville, etc., 
RY. Coy,.29.7 Alas 203; ala S acl. 

I11.— Chicago Terminal Transfer R. 
Co. v. Korando, 129 Ill. A. 620; Chica- 
go Terminal Transfer Co. vy. Helbreg, 
124 Ill. A. 118; Chicago Junction R. 
Co. v. McGrath, 107 Ill. A. 100 [aff 
203 Ill. 511, 68 NE 69]; Lake Shore, 
ete., R. Co. v. Clemens, 5 Ill. A. 77. 

Iowa.—Kennedy v. Chicago, ete., R. 
Co., 68 Iowa 559, 27 NW 743. 

Mass.—White v. New York, etc., R. 
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close to the rear of a standing train,?? or where he 
does not know for certain that the trains or cars 
are stationary, although he believes them to be so.?? 
A driver of a team who starts across a railroad track 
near standing trains or cars as a general rule as- 
sumes the risk of his horse becoming frightened by 
the cars or by the noises made in the ordinary hand- 
ling of trains,?* although it is not necessarily negli- 
gent to make such attempt where the horse or team 
is used to the ears and is reasonably steady and 
gentle,?* and it becomes frightened at unexpected 


Co.,, 200 Mass, 441, 86 NE 923. 
Minn.—Olin v. Minnesota Transfer 
R. Co., 164 Minn. 512, 205 NW 440. 
Mo.—-Stottler v. Wabash, R. Co., 181 
Mo. A. 642, 164 SW 668. 


N. Y.—Mehegan v. New York Cent., , 


etce., R. Co., 19 NYS 444. 

Pa.—Hoffman v. Pennsylvania R. 
Co., 215 Pa. 62, 64 A 331; Ash v. Wil- 
mington, etc., R. Co., 148 Pa. 133, 23 
A 898. 

Wis.—Flynn v. Minnesota. Eastern 
R. Co., 838 Wis. 238, 53 NW 494. 

[a] Presumption as to knowledge. 
—A person finding standing cars 
blocking a street is presumed to know 
that they are liable to be moved at 
any time. Olin v. Minnesota Transfer 
R. Co., 164 Minn. 512, 205 NW 440. 

[b] TIllustrations.—(1) Where a 
train blocked a crossing and a switch 
engine had been at rest for only a mo- 
ment or two, a pedestrian who left 
the sidewalk to pass through an open- 
ing of four. or five feet between a 
standing car and one attached to the 
engine, which opening was at least 
eleven feet from the sidewalk, was 
negligent. Stottler v. Wabash R. Co., 
181 Mo, A. 642, 164° SW 668. (2) A 
pedestrian, who attempted to cross 
through a narrow opening between 
cars at a place where people custom- 
arily crossed, but which was usually 
blocked, and who could have seen cars 
coming down the track if she had 
looked, was negligent. Flynn v. Min- 
nesota Mastern R. Co., 83 Wis. 238, 53 
NW 494. (3) Where a train passed a 
crossing and stopped, leaving the ca- 
poose partly on the crossing, with a 
flagman, in plain view of decedent, 
who was injured while standing on 
the track with his back to the flag- 
man, by the train backing up against 
the caboose to couple to it, he was 
negligent. White v. New ‘York, etc., 
R. Co., 200 Mass. 441, 86 NE 923. (4) 
Plaintiff, who attempts to pass be- 
tween cars blocking a street without 
first ascertaining that no movement 
is about to take place which will en- 
danger him, is negligent. OU 
Minnesota Transfer R. Co., 164 Minn. 
512, 205 NW 440. (5) Plaintiff, who 
attempts to cross between cars when 
it is obvious that the opening had 
been narrowed since plaintiff had 
passed that way a short time before, 
is negligent. Pannell v. Nashville, 
etc., R. Co., 97 Ala. 298, 12 S 236, (6) 
A person is guilty of contributory 
negligence in going upon a _ Siding 
without stopping, looking, and listen- 
ing, where he knows that the siding is 
across his path, that two cars are 
upon it, and that they are to be moved 
at some time ne that day. Ash y. 
Wilmington, ete., R. Co.,, 148 Pa. 133; 
23 A 898. 

21. McFarland v. Chicago, etc., R. 
Co,, 51 S. D. $5, 212 NW. 493. 

BO ONiG, soccer, .b. COuvaMaiseh,.29 
Ill. A. 640; Hasley v. Pennsylvania R. 
Co., 288 Pa. 67, 85 A 1132. 

[a] TZllustrations.—(1) Where 
plaintiff admits that he saw the head- 
light of the engine which struck him 
when twenty-five feet from the track, 
but, believing it to be stationary, did 
not stop to ascertain with certainty 
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and continued to drive across, he is 
guilty of gross negligence. Ohio, etc., 
R. Co. ‘vi Maisch, 29) Dll, AY 640. (2) 
A pedestrian, who went upon a cross- 
ing in broad daylight thinking the 
train was. stationary when it was 
moving toward him at the rate of six 
miles an hour, was negligent. Hasley 
v. Pennsylvania’ R. Co., 238 Pa. 67, 85 
Ay TUS 2: 5 

23. Ind.—Lake Hrie, etc., R. Co. v. 
Fike, 35 Ind. A. 554, 74 NE 636. 

IKkan.—Union Pace. R. Co. v. Hutchin- 
son, 39 Kan. 485, 18 P 705, 40 Kan. 51, 
19 oa 312), 

y.—Cox v. Illinois Cent. R. Co., 142 
Ky xi78, 134 SW 911, 32 LRANS "331. 

Me. —'Whitney vy. Marine Cent. R. 
Co., 69 Me. 208. 

N. C.—Miller v. Wilmington, etce., 
RelCos! 128 Ni Cl1216.. 138) SHY 29 

Tex.—Ft. Worth, ete., R. Co. v. Tali- 
aferro, (A.) 19 SW 432. 

[a] Notice to trainmen.—A travel- 
er approaching a crossing near which 
an engine is. standing, who sees and 
knows that an engine is unnecessarily 
letting off steam, should not attempt 
to approach the engine or cross the 
track without notice to the trainmen 
so that they can have an opportunity 
to move the engine or reduce the 
steam. Cox vy. Illinois Cent. R. Co., 
ie Ky. 478, 184 SW 911, 32 LRANS 

[b] Thus. a person who drives on 
a crossing in front of an engine know- 
ing that it is making noises and let- 
tine off steam is guilty of contribu- 
tory negligence. Union Pac. R. Co. 
v. Hutchinson, 39, Kan. 485, 488, 18 
P 705,706, 40 Kan. 51,19, P! 3125) Cox 
v. Illinois Cent. R. Co., 142 Ky. 478, 
134 SW 911, 32 LRANS 881. 

24. U. S.—Chicago, etc., R. Co. v. 
Prescott, 59 Fed. 237, 8 CCA 109, 23 
LRA 654. 

Ky.—Harvey v. Illinois Cent. R. Co., 
159 Ky. 492,167 SW 875. 

Mich.—Geveke v. Grand Rapids, 
etc., R. Co., 57 Mich. 589, 24 NW 675. 

Miss.—Vicksburg, etc., R. Co. v. Al- 
exander, 62 Miss. 496. 

Mak Y.—Eaton v. Erie R. Co., 51 N. Y. 

Pa.—Rusterholtz v. New York, etce., 
R..Co., 191 Pa. 390, 43 A 208. 

Wis.—Kalbus v. Abbot, 77 Wis. 621, 
46 NW 810. 

[a] Negligence not shown where a 
gentle horse accustomed to trains be- 
came frightened when the driver at- 
tempted to cross a track where a 
train had been cut in two. Harvey v. 
Illinois Cent. R. Co., 159 Ky. 492, 167 
SW 875. 

[b] Runaway team.—The _ § fact 
that the team had once before run 
away and was easily frightened did 
not make it contributory negligence 
on plaintiff’s part to cross a track on 
which an engine was standing, unless 
the disposition of the team was such 
that a person of ordinary prudence 
would not have attempted to drive it 
across the track at that-time. Kal- 
bus v. Abbot, 77 Wis. 621, 46 NW 810. 

[ce] Choice of ways.—lIf plaintiff 
knows of another way, which is safe, 
he is bound to take it. Rusterholtz v. 
Rx Co., 291. Pas i390, 48 
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New York, etc., 


and unnecessary noises.?> 
greater obligation to use care to prevent injury by 
fright of his horse at a hand car standing on or near 
the crossing than he would be under while passing 
any other object at any other point on the road.?° 

[§ 1916] 8. Passing over, between, or under Stand- 
ing Trains or Cars.*?? 
reasonable ground to expect that trains or cars block- 
ing a railroad crossing will be moved,?® a pedestrian, 
before attémpting to eross over, between, or under 
such trains or cars, should ascertain, whether or not 


[§§ 1915-1916 


But a driver is under no 


Except where there is no 


A 208. 

25. Texas Midland R. Co. v. Card- 
well, (Tex. Civ. A.) 67 SW 157; San 
Antonio, ete., R. Co. v. Belt, 24 Tex. 
Civ. A. 281, 59 SW 607. 

[a] Plaintiff was not negligent 
where he did not know that an engine 
left partly in the street with steam up 
was liable to produce unusual noises. 
Texas Midland R. Co. v. Cardwell, 
(Tex. Civ. A.) 67 SW 157. 

26. Atchison, ete., R. Co. v. Mor- 
row, 4 Kan. A. 199, 45 P 956; Interna- 
tional, ete., R. Co. v. Locke, (Tex. Civ. 
A.) 67 SW 1082 (holding that an at- 
tempt to pass around a hand ear left 
standing on a _ railroad crossing, 
whereby the driver’s team became 
frightened and he was thrown out 
and injured, does not show contribu- 
tory negligence). 

27. Effect of directions of railroad 
employees see supra §§ 1909-1911. . 

Passing through break in train 
blocking crossing see supra § 1915. 

28. Cherry v. St. Louis, etc., R. Co., 
163 Mo. A. 53, 59, 145 SW 837. 

“The test as to amount of care re- 
quired on the part of the party ap- 
proaching the cars is fixed by the 
probability of the cars being moved. 
A person approaching cars blocking a 
street crossing, would, in the absence 
of notice to the contrary, understand 
that the cars were only there tempo- 
rarily and should expect them to be 
moved at any moment and where 
nothing further is shown, the court 
should declare as a matter of law that 
a party who should, under such cir- 
cumstances, undertake to ‘climb over 
between two cars without making any 
effort to ascertain whether or not they 
were likely to be moved before he 
could cross, could not recover damag- 
es if injured in the attempt; but if a 
state of facts be shown which makes 
it to affirmatively appear that there 
is no reasonable ground to apprehend 
that the cars will be moved, then it 
is not negligence as a matter of law 
to attempt to pass between them.” 


Cherry v. St. Louis, ete, R. Co., su- 
pra. 
[a] All facts and circumstances 


should be considered in determining 
the question whether the pedestrian 
had reasonable ground to believe, and 
did believe, that the standing cars 
would not be moved. Cherry v. St. 
Louis, ete., R. Co., 168 Mo. A. 53, 145 
SW 837. 

[b] Where there is custom (1) 
acquiesced in by the railroad, of per- 
son going over a train blocking a 
crossing, it is not contributory negli- 
gence for a pedestrian to climb be- 
tween the cars of a train which is ob- 
structing the crossing where it would 
be necessary for him to walk two 
blocks in order to get around the ob- 
struction. Grant v. Baltimore, ete., 
R. Co., 9 D. C. 277 [writ of error dism 
98 U. S.,398, 25 Li. ed. 2381]. .(2)) A’ cus- 
tom of persons crawling under block- 
ading cars does not excuse plaintiff 
in so doing, it amounting to conduet 
wanting ordinary care and. prudence. 
Rumpel v. Oregon Short Line, ete., R. 
Co, 4 Lidar 13,. 352 Pc700)) 22 LRA 725. 
CS) Admissibility of custom in evi- 
dence see infra § 2008 note 13. 


Fr later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumper, ‘° 


“— 


‘v. Cleveland, etc., R. Co., 
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they are likely to be moved.?® 


this is true, even though the. trains 


on the crossing for an unreasonable length of time** 
and even though they constitute an obstruction in 


violation of a statute or ordinanece.*° 

29. Lewis v. Baltimore, etc., R. Co., 
38 Md. 588, 17 AmR 521; Cherry v. St. 
Louis, ete., R. Co., 163-Mo. A. 53, 145 
SW 837;. Pansik v. Missouri Pac. R. 
Co., 99 Nebr. 234, 155 NW 1095. 

[a] Reason for rule.—‘A person 
approaching a railroad track across 
a street and finding cars standing 
thereon is presumed to know that the 
company has no right to leave them 
there but a short time, and therefore, 
he should expect that they are liable 
to be moved at any time and for that 
reason the burden is cast upon him to 
ascertain whether or not they will be 
moved before he attempts to climb 
over between them.” Cherry v. St. 
Louis, ete., R. Co., 163 Mo. A. 53, 58, 
145 SW 887. 

[b] Knowledge of movement.— 
One who, by looking, could have seen 
the engine emitting steam, was 
chargeable with knowledge of the im- 
minence of the train’s movement. 
Fort Worth, etc., R. Co. v. Bell, (Tex. 


Civ. A.) 14 SW (2d) 856. 
30. Brooks y. Baltimore, ete, R. 
Co., 285 Fed. 748; Corcoran v. St. 


Louis, ete., R. Co., 105 Mo. 399, 16 SW 
411, 24 AmSR 394; Hudson v. Wabash 
Western R. CO; "101 Mo. 13, 14 SW 
15 [rev 32 Mo. A. 667], 123 "Mo. 445, 
27 SW 717; O’Mara v. Delaware, etc., 
Canal Co., 18 Hun iM Y.) 192; Ma- 
goon v. Boston, ete., R. Co., 67 Vt. LF A 
31_A 156. 

[a] Illustration.—One who  at- 
tempts to pass between cars at a 
crossing, knowing that they have 
stood there longer than is permitted 
by ordinance, and in so doing puts a 
foot on either side of the pinhead 
where they will necessarily be caught 
if the train were moved, is guilty of 
contributory negligence. Hudson v. 
Wabash Western R. Co., 123 Mo. 445, 
27 SW 717. 

{b] Protection of property.—A 
person could not place himself in dan- 
ger by climbing over a car in a train 
blocking. a crossing, to protect his 
team from exposure to cold, without 
being guilty of negligence barring re- 
eovery for personal injury when 


thrown therefrom. Knoll v. New 
eg etc., R. Co., 96 Mise. 1, 160 NYS 
31. Ga—wWick v. Central of Georg- 


ia. R. Co., 11 Ga. A. 323, 75 SE 162. 


Ind.—McCollum vy. Cleveland, etc., 
R..Co:,, 154 Ind. 97,65 NE 1024,) ‘ 

Md.—tLewis v. Baltimore, ete. R. 
Co., 38 Md. 588, 17 AmR 521. 

Mo.—Hudson v. Wabash Western 


R. Co., 101 Mo. 13, 14 SW 15 [rev 32 
Mo. A. 667], 123 Mo. 445, 27 SW 717; 
Cherry v. St. Louis, etc., R. Co., 163 
Mo. A. 53, 145 SW 837. ; 

Tenn.—Barr v. Southern R. Co., 105 
Tenn. 544, 58 SW 849. 

Vt.—Magoon v. Boston, ete., R. Co., 
GUN te TT, 31 AST 56: 

fa] Jumping from car.—McCollum 
154 Ind. 97, 
55 NE 1024; Barr v. Southern R. Co., 
105 Tenn. 544, 58 SW 849 (after being 
frightened by a sudden motion of the 
train). 

[b] Failure to look.—(1) One | 
stepping on coupling pins and climb- 
ing across cars blocking a crossing 
without looking to see if there is an 
engine attached to such cars is guilty 
of contributory negligence. Hudson 
v. Wabash Western R. Co.,.101 Mo. 13, 
14 SW 15 [rev 32 Mo. A. 667], 123 Mo. 
445, 27 SW 717. (2) Duty to stop, 


One attempting to 
pass over, between, or under trains or cars standing 
on a railroad crossing*® without taking such precau- 
tion®! shows such lack of ordinary care and prudence 
as renders him guilty of contributory negligence, 
particularly where there is an engine attached to,*? 
or in the immediate vicinity of,?* such trains or ¢ars; 
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or cars are left 


such traveler is 
In some eases the condition of 
look, and listen see supra §§ 1879-— ‘ae eon 

32. Ala,.—Memphis, ete., Co 
Copeland, 61 Ala. 376. 

Ida.—Rumpel v. Oregon Shore Line, 
aoe R. Co., 4 Ida. 13; 35) P 700,.22 LRA: 
725. 

Iowa.—Smith v. Chicago, ete, R. 
Co., 55 Iowa 33, 7 NW 398. 

Ky .—Jones v. Illinois. Cent. R. Co., 
fee Sw 258, 31 KyL 825, 13 LRANS 

La.—Reno v. Yazoo, etc., R. Co., 138 
Tyan Os. GOL om ea Platt v. Vicksburg, 
etc., R. Co., 184 La. 444, 451, 64 S 282, 
50 LRANS 1012, AnnCasi916A | 507 
[eit Cyc]. 

Nebr.—Pansik v. Missouri Pac. R. 
Co., 99 Nebr. 234, 155 NW 1095. 

Tex.—Ft. Worth, etc., R. Co. v. Bell, 
(Civ. A.) 14 SW (2d) 856. 

[a] That train obstructing street 
has been moved at frequent intervals 
is a sufficient warning to a pedestrian 
not to attempt to cross between the 
cars when it stops. Reno v. Yazoo, 
ete., BR. Co., 138 La, 76,70 S43. 

[b] Gross negligence.—A woman 
twenty-seven years old who endeav- 
ors to climb over the couplings of two 
cars of a freight train, with engine 
attached, and is killed by the sudden 
starting thereof, is guilty of gross 
contributory negligence. Bird aves 
ae? etc., R«Co., 86 Mich. 79, 48 NW 


33. Jones v. Illinois Cent. R. Co., 
Rage 258, 31 KyL 825, 13 LRANS 

[a] Reason for rule.—‘‘The pres- 
ence of cars and an engine, either 
attached to them or in the immediate 
vicinity, for the purpose of moving 
them, is such an obvious warning of 
danger to adult persons attempting to 
cross under, over, or between them 
that to do so is gross negligence.” 
Jones y. Illinois Cent. R. Co., 104 SW 
258, 259, 31 KyL 825, 13 LRANS 1066. 

34. Papich v. Chicago, etc., R. Co., 
183 Iowa 601, 167 NW 686; Platt v. 
Vicksburg, etc., R. Co., 134 La. 444, 
451, 64 S 282, 50 LRANS 1012, Ann 
Cas1916A 507 [cit Cyc]; Magoon v. 
Posten CEC eta CO> Gun Vits Ui ougAs 


35. U. S.—Brooks yv. 
ete., Ri Co., 255. Fed. 743, 
Ga.—Andrews v. Central R., ete., 
Co., 86 Ga. 192, 12 SE 213, 10 LRA 58; 


Baltimore, 


Wick v. Central of ebay RELOOs wal 
Ga. A. 323, 75 SE 162 
Ind.—McCollum_ v. Cleveland, etc., 


R. Co., 154 Ind. 97, 55 NH 1024. 

Ss. C—Burns vy. Southern R. Co., 65 
S. C. 229, 43 SH 679. 

Vt. —Magoon Vv, Boston, etci;, R...Co;, 
Cie be UT Toad oA. 5 6. 

“The defendants’ negligence in ob- 
structing the plaintiff's rightful pas- 
sage upon the public highway did not 
justify her negligence in jattemp ting 
to pass over the train.’ Barr v. 
Southern R. Co., 105 Tenn. 544, 547, 
58 SW 849. 


36. See infra § 2050. — 
37. See case infra this note. 
[a] In going to fire it is not fegli- 


gence for one to cross between cars 

when many others were doing like- 

wise to the knowledge of the crew of 

the train. San Antonio, ete., R. Co. v. 

Green, 20 Tex. Civ. A. 5, 49 SW. 670. 
38. Cross references: 

Care of railroad with regard to con- 
struction and maintenance of cross- 
ings see supra §§ 1778-1787. 

Children and others under disability 
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such acts of a traveler are held to be contributory 
negligence as a matter of law.*® 
stances, however, when such passing over, under, 
or between cars does not constitute negligence.** 

[§ 1917] 9. Use of Defective Crossings**—a,. In 
A traveler has a right to assume that a 
railroad in constructing its road across a public high- 
way will discharge its duty of putting and keeping 
the approaches and crossing in proper repair,®® and 


There are circum- 


under no duty to stop to examine 
the crossing before passing over ;*° 


see infra §§ 1920, 1924, 1925. 

Duty where view or hearing obstruct- 

ed see supra § 1880. 

Effect of directions of railroad em- 
ployees see supra §§ 1909-1911. 
Use of defective or obstructed high- 
way generally see Highways §§ 

461-467. 

39. Gulf, etc., Co. v. Havard, 217 
Ala. 639, 117 s’ Wet Nashville, etc., 
R. Co. v. Rogan, , 167 Ala. 277, 52.5 
522; Lane v. Inter-Urban R. Co., 190 
Iowa 738, 180 NW 895; Willis v. Kan- 
sas City’ Terminal R. Cot, te. A.) 
199 SW'736; Marshall, etce., Cons 
Petty, (Tex. Civ. A.) 134 Sw 406. 

{a] Apparent safety.—A pedestri- 
an is not charged with knowledge 
that an apparently safe covering over 
a hole is unsafe. Gulf, ete., R. Co. v. 
Havard, 217 Ala. 639, 117 S 223. 

[b] Where railroad company ex- 
pressly or impliedly invites a dray- 
man engaged in unloading a car to 
use a certain crossing, the drayman 
is under no obligation to exercise or- 
dinary care in selecting a crossing, 
he having a right, in the absence of 
knowledge to the contrary, to assume 
that the company has made the cross- 
ing reasonably safe. Cowans v. Ft. 
Worth, etc., R. Co., 40 Tex. Civ. A. 539, 
89 SW 1116. 

[ec] Entire width.—A person about 
to cross has a right to assume that 
the entire width of the road is in 
proper condition, and where it does 
not appear that such person knows 
the condition of the crossing or that 
in the darkness he can see the defect 
which causes the accident, his deflec- 
tion within the road from its usually 
traveled part is not negligence. 
Southern R. Co. v. Posey, 124 Ala. 486, 
26S 914. 

Duty of railroad in constructing 
road across highway see supra §§ 
336-410 3 

Reliance on precautions of railroad 
in operation of road generally see 
supra §§ 1905-1908. 

40. Nashville, etc., R. Co. v. Rogan, 
167. Ala. 277, 52 S 529: Lane v. Inter- 
Urban R. Co., 190 Iowa 738, 180 NW 
895; Marsh v. Philadelphia, ete:, “R: 
Co.,'260 Pa. 536,103. A’-976: Dallas, 
ae RCo. we Able, 72 Tex. 150, 9 SW 

[a] Thus (1) one crossing a rail-. 
road track is not required to keep his 


eyes fastened upon the ground con- — 


tinually to discover points of possible 
danger. Marsh vy. Philadelphia, etc., 
R. Co., 260 Pa. 536, 108 A 916 [ousting 
Kleekner v. New Jersey Cent wRACorm. 
258 Pa. 461, 102 A 141]. (2) Where a 
track-laying machine had passed a 
erossing for such a distance that 
plaintiff might reasonably have in- 
ferred that the track had been laid 
for a time more than _ sufficient to 
permit the crossing to be put in or- 
der, he is not negligent in going upon 
the track without stopping to inspect 
it. Dallas, etc., R. Co. v. Able, 72 Tex. 
150, 9 SW 871. 

[b] Apparent safety.—A pedestri- 
an stepping on an apparently safe 
covering over a hole is not contribu- 
torily negligent for not walking else- 
where in the rqadway. Gulf, etc., R. 
Co. v. Havard, 217 Ala. 639, 117 S 223. 

[ec] Sidewalk need not he_ kept 
constantly in view. Lane v. Inter- 
ae an R. Co., 190 Iowa 738, 180 NW 


erle, 50 Ind. A. 147, 98 NE 123; 


\ 
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nevertheless he is required to keep such ordinary 
lookouts for defects as prudence would suggest to 
The traveler need not refrain from 
using the crossing merely because it is defective*? 
unless the defect is so great and dangerous that a 
person of ordinary prudence, in the exercise of ordi- 
nary care, would avoid it by choosing some other and 
-safer route,*? and the mere fact that a person uses 
a railroad crossing which he knows to be defective. 
does not necessarily render him guilty of negligence. ** 
, But one having actual knowledge of the defects,*® 
or one who should have such knowledge because the 
defects are open and obvious,*® is bound to exercise 

care and prudence to avoid injury when 
using the crossing, a failure to exercise such care 
constituting contributory negligence. 


any traveler.*+ 


ordinar 


41. Nashville, etc., R. Co. v. Ragan, 
167 Ala. 277,.52.S\ 522; Lane v. Inter- 
Urban R. Co., 190 Iowa 738, 180 NW 
895; Willis v. Kansas City "Terminal 
Fe: Co., (Mo. A.) 199 SW 7386; Marsh 
v. Philadelphia, etc., R. Co., 260 Pa. 
536, 103 A 916; Kleckner v. New Jer- 
sey Pe ys R. Co., 258 Pa. 461, 102 


A 14 
ane R. Co. v. Fed- 
Mor- 
ris v. St. Louis, ete., Ri Coy} 184 Mo. 
A. 106, 168 SW 323: "‘Zwicky v. Atchi- 
son, ete., RE Co,, 164 Mo. A. 180, 148 
SW 201; Harper v. Missouri, ete., R 
Co., 70 Mo. A. 604. 

43. Evans v. Charleston, ete, R. 
Co., 108 Ga. 270, 33 SE 901; Morris 
v. St. Louis, ete., R. Co., 184 Mo. A. 
106, 168 SW 328; Zwicky v. Atchison, 
ete., R. Co., 164 Mo. A. 180, 148 SW 
201; Harper v. Missouri, ete., R. Co., 
70 Mo. A. 604. 

[a] Effect of use.—The mere fact 
that a sidewalk has been used by the 
public both day and night, for many 
years, notwithstanding its defective 
construction, shows that the danger 
is not so great as to deter a person of 
ordinary prudence from using it. 
Zwicky v. Atchison, ete., R. Co.) 164 
Mo. A. 180, 148 SW 201. 

[b] Crossing bridge closed for re- 
pairs in the face of barriers and 
warnings of danger is negligence 
even though the barriers were insuffi- 
cient effectually to keep persons from 
using the bridge. Morgan v. Mobile, 


’ Cleveland, etc. 


ete., R. Co., 202 Ala. 461, 80 S 845. 
{c] Traveler on horseback.—‘If 
[traveler] were confronted 


with a situation and condition as 
shown by the evidence by which by 
proper care for his safety he could 
have known that the trestle was too 
low to ride under, he could not then 
assume or take for granted that. . 
[the railroad] had done its duty to- 
wards properly panoramas it as by 
crossing. Marshall, ete. Co 
Petty, (Tex. Civ. A.) 134 awe 406, 407. 

[d] In absence of emergency, 
person who, notwithstanding its 
knowledge of the defect, undertakes 
to cross, cannot recover. Evans v. 
Charieston, ete., R. Co., 108 Ga. 270, 
33 SE 901. 

44. Ga.—Evans v. Charleston, etc., 
R. Co., supra. 

Ind.—Chicago, ete., R. Co. v. Leach- 
man, 161 Ind. 512, 69 NE 253. 

Mich.—Maltby v. Chicago, ete., R. 
Co., 52 Mich. 108, 17 NW 717. 

Minn.—Kelly v. Southern Minn. R. 
Co., 28 Minn. 98, 9 NW 588. 


Mo.—Nixon vy. Hannibal, ete, R. 
_Co., 141 Mo. 425, 42 SW 942; Morris 
v. St. Louis, etc., R. Co., 184 Mo. A. 


106, 168 SW 323. 


Tex.—Marshall, ete., R. Co. v. Pet- 


ty, 107 Tex. 387, 180 SW 105, LRA 
1918A 19% [rev (Civ. A.) 145 SW 
11951; Gulf, etc., R. Co. v. Gasscamp, 


69 Tex. 545, 7 SW 227;’ St. Louis 
Southwestern R. Co. v. Smith, 49 Tex. 
Giv. A. 1, 107 SW 638; Cowans v, Ft. 
Worth, -ete:, R. Co.,. 40° Tex. Civ. A. 
539, 89 SW 1116; Texas, etc., R. Co. v. 
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47. A person is 
Neill, (Civ. A.) 30 SW 369. 

But see Nashville, etc., R. Co. v. 
Rogan, 167 Ala. 277, 52 S 522 (one 
crossing after discovering defect is 
guilty of negligence). 

[a] At night.—The mere attempt 
of plaintiff to cross, in the nighttime, 
a bridge over a ditch on the side of 
defendant railroad company’s right of 
way at a highway crossing, with 
knowledge that there was a hole in 
the bridge, is not conclusive evidence 
of contributory negligence. St. Louis 
Southwestern R. Co. v. Smith, 49 Tex. 
Civ. A. 1, 107 SW 638. 

[b] Low bridge.—The mere at- 


‘tempt to pass under a bridge which 


was too low to permit passage would 
not alone establish contributory neg- 
ligence on the part of a traveler on 
horseback. Marshall, ete., R. Co. v. 
Petty, 107 Tex. 887, 180 SW 105, LRA 
1918A 192 [rev (Civ. A.) 145 SW 


1195]. 
45. Ala.—McAdory v. Louisville, 
ete. Rei Co.,; 209 “Alas 636,719) (S905. 


Ga.—Evans v. Charleston, etce., R. 
Co., 108 Ga. 270, 33 SE 901. 

Ind.—Cleveland, ete., R. Co. v. Fed- 
erle, 50 Ind. A. 147, 98 NE 123. 

Kan.—Reynolds v..Missouri, etce., R. 
Co., 70 Kan. 340, 78 P 801; Artman vy. 
Kansas Cent. R. Co., 22 Kan. 296. 

Ky.—Chesapeake, ete, R. Co. 
Meyers, 150 Ky. 841, 151 SW 19. 

Mich.—Switzer v. Ann Arbor R. Co., 
190 Mich. 35, 155 NW 7038; Sosnofski 
v. Lake Shore, etc., R. Co., 1384 Mich. 
72, 95 NW 1077. 

Mo.—Morris v. St. Louis, ete, R. 
Co., 184 Mo, A. 106, 168 SW _ 323; 
Harper v. Missouri, etc., R. Co., 70 Mo. 
A. 604; Madison v. Missouri Pac. R. 
Co., 60 Mo. A. 599. 

N. J.—Sonn v. Erie, ete., R. Co., 66 
N. J. L. 428, 49 A 458 [aff 67 N. J. L. 
350, 51 A 1109]. 

Tex.—Dallas, etc., R. Co. v. Able, 72 
Rex. 150, 9 SW 871; Cowans v. Ft. 
Worth, etc., R. Co., 40 Tex. Civ. A. 
539, 89 SW 1116; International, etc., 
R. Co. v. Lewis, (Civ. A.) 63 SW 1091, 
(Civ. A.) 64 SW 1011; Texas, etc., R. 
Co. v. Neill, (Civ. A.) 30 SW 3869. 

46. Marshall, etc., R. Co. v. Petty, 
(Tex. Civ. A.) 1384 SW 406 (plaintiff 
injured by striking a trestle while 
riding under it on horseback). 

47. McAdory v. Louisville, ete., R. 
Co., 109 Ala. 636, 19 S 905; Chesa- 
peake, etc., R..Co. v. Meyers, 150 Ky. 
841, 151 SW 19; Switzer v. Ann Arbor 
Ril: Co.;,4190 Mich. 36, S056. New 703 
Sosnofski v. Lake Shore, etc.. R. Co., 
134 Mich. 72, 95 NW 1077; Marshall, 
etc., R. Co. v. Petty, 107 Tex. 387, 180 
SW 105, LRA1918A 192 [rev (Civ. 
A.) 145 SW 1195]. 

[a] Wet and slippery crossing.— 
Plaintiff, crossing the track to wait 
for an interurban car, injured in day- 
light, at a railroad crossing with 
which she was familiar, by catching 
her foot, when it was slippery walk- 
ing, between the crossing plank and 
the rail, is negligent. Switzer v. Ann 
aaa oh R., 'Co., 190 Mich, 35, 155 NW. 


Vv. 
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not guilty of contributory negligence for failing to 
discover and avoid a defect in the crossing of which 
he is ignorant, and which he would not be likely to 
see in an ordinary use of the crossing; 
other hand, if the defect is open and glaring, 
ure to discover it may be negligence.*® 

[§ 1918] b. Vehicles.°° 
a vehicle in approaching a railroad crossing is under 
a duty to exercise reasonable care for his own safe- 
ty,°! he has a right to assume that the railroad has 
kept such crossing in a reasonably safe condition,°? 
which assumption may be considered in determining 
whether such care was exercised under the cireum- 
That a crossing is defective does not re- 
quire the driver of a vehicle to seek another route’ 
to reach his destination®¢ unless the danger from 


348 on the 


a fail- 


Although the driver of 


{b] Low bridge.—One on horse- 
back, striking his head while passing 
under a bridge in broad daylight, 
without making any attempt to avoid 
injury, is negligent. Marshall, etc., 
R. Co. v. Petty, 107 Tex. 387, 180 SW 
105, LRA1918A 192 [rev (Civ. A.) 145 
SW 1195]. 

{c] Injury unavoidable.—Although 

an excavation at a crossing is left un- 
guarded, if the person injured knows 
of its location and that it is unguard- 
ed and without lights and signals of 
warning, and he could have avoided 
the injury by the exercise of reason- 
able care and diligence, he is charge- 
able with contributory negligence. 
McAdory v. Louisville, ete., R. Co., 
109 Ala. 636, 19 S 905. 
_ [d] Crossing where repairs are be- 
ing made, without heed to what is 
being done and without care to avoid 
danger, is contributory negligence on 
the part of one injured by a rail fall- 
ing on his foot. Sosnofski y. Lake 
Shore, etc., R. Co., 134 Mich. 72, 95 
NW 1077. 

Proximate cause see infra § 1926. 


48. Missouri, ete., R. Co. v. How- 
ell. (Civ. A.) 30° SW 98: 
49. Nashville, “ete., -Rv > Co. -vve 


Rogan, 167 Ala, 2.77, 52 S 522. 

50. ack of car license as affecting 
right of recovery see supra § 1874 
text and note 51—55. 


51. See supra § 1869. 
52. Vann v. Atlantic Coast Line R. 
Co.,,182_ N. C. 567, 109 SE 556; Tan- 


kard v. Roanoke R., etc. Co., 117. N. C.. 


558, 23 SE 46; Bullock v. Wilmington, 
ete. Re Oo: 105 N. CG. 180, 10 SE 988. 

[a] Failure to inspect crossing for 
defects.—The fact that the driver of a 
vehicle, stalled on a crossing, did not 
inspect the crossing to see whether 
defendant had discharged its duty to 
keep it repaired, and did not look at 
his watch to see if it was about train 
time, would not make him guilty of 
contributory negligence where it ap- 
pears that the vehicle would not have 
been stalled had the crossing been in 
good condition. Bullock v. Wilming- 
Hi eto., R.:Co., 105 N.C. 180, 10. SE 

53. Vann v. Atlantic Coast Line R. 
Co., 182 N. C, 567, 109, SH 556, 

fa] Assumption does not exempt 
the driver of a vehicle from the exer- 
cise of reasonable care for his own 
safety. Vann v. Atlantic Coast Line 
R..Co., 182 N. C. 567, 109 SE 556. 

54. Ky.—Louisville, ete, R. Co. v. 
Croft, 201 Ky. 803, 258 SW 679. 

Mich. —Thayer v. Flint, etc., R. Co. 
93 Mich. 150, 53 NW 216 (holding that 
the fact that a person knows of the 
defect does not relieve the railroad 
company from liability for an injury 
caused by his horse’s taking fright at 
the whistling of an engine and turning 
over the buggy owing to such defect). 


Mo.—Harper v. Missouri, etc, R. 
Co., 70 Mo. A, 604. 
N. J.—Sonn vy. Erie R. Co., 66 N. 


Je du. 428, °49 A 458 (att 67 oINa da. as 
350, 51 A 1109). 
Tex.—Southwestern R. Co, v. Brad- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1918-1919] 


using the defective crossing is so apparent that a 
person of ordinary prudence would not attempt to 
use it,°° nor is it necessarily contributory negligence 
for the driver to use the crossing in the face of a 
known defect;°® but in using a crossing known to 
be defective, the driver must use such care as an 
ordinarily prudent person would use under the same 
or similar circumstances, any failure with respect 
thereto constituting contributory negligence.’ If 
a traveler attempts to cross with some kind of a 
vehicle not in common use, he must take the eross- 
ing as he finds it construeted for the use of ordinary 
Where the injury is caused by a defect 
in a crossing, the driver®® or an oceupan’ of such 
vehicle®® is not responsible for any defect in the 
vehicle unless it was known®?! or could have been 
known by the exercise of ordinary care.°? 


vehicles.°§ 


ford, (Civ. A.) 139 SW 1046. 
. [a] Committing trespass not 
necessary.—Plaintiff, who was injured 
While driving across a railroad high- 
way crossing by being jolted out of 
his wagon, was not bound to commit a 
trespass by going on another’s land to 
prevent crossing the railroad cross- 
ing, and was not guilty of contribu- 
tory negligence in driving across the 
crossing instead of going home by a 
private way across another’s land, 
where the landowner had told him not 
to permit his employees to use such 
way, and plaintiff understood there- 
from that the owner did not want 
anybody to use the way. Southwest- 
ern R. Co. v. Bradford, (Tex. Civ. A.) 
139 SW 1046. 

55. St. Louis, etg., R. Co. v. Dyer, 
Sit Ark.» 531, 2730S 49; Harper yv. 
Missouri, ete., R. Co., 70 Mo. A. 604; 
Gramlich v. Germantown Branch R. 
Co., 9 Phila. (Pa.) 78; Houston, etc., 
R. Co. v. Evans, (Tex. Civ. A.) 92 SW 
1077. See also International, etec., R. 
Co. v. Robinson, (Tex. Ciy. A.) 27 SW 
564 (holding that the jury should con- 
sider, in determining whether plain- 
tiff is guilty of contributory negli- 
gence, not only whether he exercised 
sufficient care in driving over the 
crossing, but also whether under the 
circumstances an ordinarily prudent 
man would have attempted to cross 
there). \ 

[a] Driving loaded cart across 
track where ground is soft and with- 
out planking is negligence precluding 
a recovery. Gramlich v. Germantown 
Branch R. Co., 9 Phila. (Pa.), 78. 4 

[b] Failure to foresee danger of 
passing under a low trestle on top of 
a@ wagon loaded with lumber is negli- 
Gulf, ete, R. Co. v. Mont- 
gomery, 85 Tex. 64, 19 SW 1015. 

56. , St. Louis, ete, R. .Co., v. | Box, 
52 Ark. 368, 12 SW 757; Louisville. 
etc., R. Cow v. Croft, 201 Ky. 803, 258 
SW 679; Johnson v. Great Northern 
a. CO, tl NS Di 28 452875 “UN Wr 2505 
Southwestern R, Co. v. Bradford, 
(Tex. Civ. A.) 139 SW 1046; Inter- 
national, etc., . Co. v. Robinson, 
(Tex. Civ. A.) 27 SW 564. 

fa] That person does not drive 
along that part of street which is 
planked between the rails of the rail- 
road does not render him guilty of 
contributory negligence, it not being 
obviously unsafe to cross at such 
point, that portion of the street being 
commonly used by the public, and the 
cause of his injury being a projecting 
spike of a railroad tie buried in the 


sand. Dillingham v. Fields, 9 Tex. 
Civ. A. 1, 29 SW 214. 
57. Kan.—Reynolds v. Missouri, 


etc., R. Co., 70 Kan. 340, 78 P 801; 
Artman vy. Kansas Cent. R. Co., 22 
Kan. 296. 

Ky.—Louisville, ete. R. 
Croft, 201 Ky. 803, 258 SW 679. 

Mo.—Clark v. Mississippi River, 
etc., R. Co., 23 SW (2d) 174; Schon- 
hoff v. Jackson Branch R. Co., 97 Mo. 
151, 10 SW 618; Madison v. Missouri 
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Pac. R. Co., 60 Mo. A. 599. 

N. Y.—Hoyt v. New York, etc., R. 
Co., 118 N. Y. 399, 23 NE 565 (where 
a charge of the court with respect to 
contributory negligence, that ‘mere 
error of judgment as to what particu- 
lar part of the crossing he would 
drive this loaded wagon over could 
not be called negligence,” is erro- 
neous as not limiting it to the judg- 
ment of a man of ordinary and com- 
mon prudence). 

Pa.—McGrath v. Pennsylvania R. 
Co., 71 Pa. Super. 1. 

Tex.—tInternational, ete., R. Co. v. 
Lewis, (Civ. A.) 63 SW 1091, 64 SW 
1011 (driving a load of hay into a 
hole in a culvert). 

[a] Tllustrations.—(1) One at- 
tempting to drive an automobile over 
a dangerously defective crossing in 
front of a fast train, visible for a 
quarter of a mile, and whose car 
stalled between the rails too late for 
the engineer to avoid a collision, may 
be guilty of contributory negligence 
barring his recovery, notwithstanding 
negligence in maintaining a defective 
crossing. Bunton vy. Atchison, ete., R. 
Co., 100 Kan. 165, 163 P 801. (2) An 
automobile driver who had ample time 
to pass over a reasonably safe cross- 
ing, but whose car skidded and stalled 
because of defects of which he did not 
know until on the crossing, was not 
Necessarily guilty of contributory 
negligence in attempting to cross 
when the train was within view. Orr 
v. Atchison, etc., R. Co., 119 Kan. 751, 
241 P 437. 

[b] Statute requiring operator of 
motor vehicle to exercise highest de- 
gree of care in operating his vehicle 
on a highway (see supra § 1869) ap- 
plies only to the operation of ‘the ve- 
hicle, and hence the driver of a motor 
vehicle, injured when his car-ran off 
the open end of a defective bridge, 
not because of careless driving but 
because he attempted to make the 
crossing, was under the duty to exer- 
cise ordinary care only. Clark v. 
Mississippi River, etc., R. Co., (Mo.) 
23 SW (2d) 174. F 

[c] Where a vehicle becomes fas- 
tened or stalled on a crossing by rea- 
son of a defect in the crossing, it is 
the duty of one in charge of such ve- 
hicle to look out and watch for a 
train, and use all of his efforts to 
‘warn one coming of his position and 
to extricate himself aS soon as pos- 
sible, and any failure with respect 
thereto is contributory negligence. 
Pittsburgh, etce., R. Co. v. Dunn, 56 Pa. 
280, “See Northern’ Pac, RR. Co. Ww 
Tracy, 191 Fed. 15, 111 CCA 557 
(stalled traction engine). 

{d] Driving heavy vehicle minus a 
wheel over a defective crossing is 
negligence. Gates v. Pennsylvania R, 
Co., 6 Pa. Co. 4 (nonsuit proper). 

fe] Speed.—It is the duty of the 
driver of a car, driving on a dangerous 
highway on a dark, stormy night, to 
have his car under such control that 
he may stop or turn it away when ob- 


[52 C.J] 347 


[§ 1919] 10. Children and Others under Disabili- 
ty—a. Children**—(1) In General. 
with the general rules,°* where a child incapable of 
knowing and avoiding danger is injured at a railroad 
crossing by the negligence of the railroad company, 
the incapacity of the child shields it from respon- 
sibility for contributory negligence.®® 
is no arbitrary rule as to the time at which an infant 
may be declared capable of understanding and avoid- 
ing dangers to be encountered on railroad: tracks, 
such question depending on the age and intelligence 
of the particular child,®°® and ordinarily being one 
of fact for the jury.°? 
of sueh tender years that such’ knowledge and under- 
standing cannot be expected of it as a matter of 
law,°*® and this rule has been applied in cases where 
the age of the injured child at the time the injury 


In accordance 


But there 


The child, however, may be 


jects intercepting his passage come 
within range of the rays of light from 
his lamps. If he drives so fast that 
he cannot avoid what ordinary 
prudence would make a known ob- 
struction, he is guilty of negligence. 
McGrath y. Pennsylvania R. Co., 71 
Pa. Super. 1. 

[f] Crossing defective crossing 
diagonally to avoid defects is not 
necessarily negligence. Kehoe We 
Philadelphia, etc., R. Co., 235 Pa. 429, 
84 A 406. . 

58. St. Louis, etc., R. Co. v. Dyer, 
87 Ark, 531, 113 SW 49. 

59. Thomas y. Visalia Electric R. 
Cos 169) Cals 6582-14% BP) 972% 

60. Thomas v. Visalia Electric R. 
Co., supra, } 

61. Thomas vy. Visalia Electric R. 
Co., supra. 

62. Thomas v. Visalia Hlectric R. 
Co., supra. 


63. Cross references: 

Care of children at places other than. 
railroad crossings see infra §§ 
2222-2224, 


Doctrine of imputed negligence see — 

Negligence §§ 576, 577. 
Presumptions and burden of proof: 

Generally see Negligence § 762 et 

seq. 

As to capacity of children see Neg- 

ligence §§ 764-765. 

64. See Negligence §§ 552-560. 

65. Northern Pac. R. Co. v. Cher- 
venak, 203 Fed. 884, 122 CCA 178; 
Carleo v. Delaware, ete., R. Co., 77 
N. J. L. 607, 72 A 89; Smeltz v. Penn- 
Sylvania R. Co., 186 Pa. 364, 40 A 479; 
Kay v. Pennsylvania R. Co., 65 Pa. 
269, 3 AmR 628. 

[a] Thus, if the negligence in 
managing a train at a street was the 
proximate cause of an accident to a 
child about three years old, its con- 
duct in attempting to cross, however 
careless it would have been in a per- 
son sui juris, cannot protect the rail- 
road from consequences of its neglect. 
Carleo v. Delaware, etc.,"R. Co., 77 
N. J. L. 607, 72 A 89. 

66. I1l,—Chicago, 
Becker, 76 Ill. 25. 

Iowa.—Allen v. Ames, etc., R. Co., 
106 Iowa 602, 76 NW 848. 

Ky.—Kentucky Cent. R. Co. v. 
Smith, 93 Ky. 449, 20 SW 392, 14 KyL 
455, 18 LRA 68. 

Mich.—Coaper vy. Lake Shore, ete., 
R. Co., 66 Mich. 261, 88 NW 306, 11 
AmSR 482. 

Nebr.—Chicago, etc., R. Co. v. Rus- 
sell, 72 Nebr. 114, 100 NW 156. 

N. Y.—Zwack v. New York, etc., R. 
Co., 160 N. Y. 362, 54 NE 785 [aft 8 
App. Div. 488, 40 NYS 821] (as to 
child under twelve); McCarthy v. 
New York Cent., etc., R. Co., 37 App. 
Div. 187, 55 NYS 1013. 

Pa.—Philadelphia, etce., 
Layer, 112 Pa. 414, 3 A 874 

67. See infra § 2072. 

68. Anderson v. New Jersey Cent. 
R. Co., 68 N. J. L. 269, 538 A 391; and 
cases infra notes 69-75, ¥ 


etc... KR. Ogany. 
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was sustained was less than three,®® five,”° less than 
six,7! six,’? between six and seven,’® seven,*+ or be- 
tween nine and ten’® years of age. 
hand it has been held that, in the absence of a show- 
ing to the contrary, a child of ten’® or twelve’ 
is deemed to be sui juris and capable of contributory 
Where the child is shown to have suffi- _ 
cient mental capacity to appreciate danger, while 
ordinarily he, is not bound to exercise the same de- 
gree of care and caution that an adult is bound to 
exercise in like circumstances,’® he is nevertheless 


negligence. 


69. Marchant v. Boston, etc., R. 
Co., 228 Mass. 472, 117 NE 842; Carleo 
v. Delaware, etc., ReCo,5 77 Nee cs 
607, 72 A 89. 

70. Illinois Cent. R. Co. v. Dupree, 
138 Ky. 459, 128 SW 334, 34 LRANS 
645; Smeltz v. Pennsylvania RR: Co; 
186 Pa. 364, 40 A 479. 

71. Chicago, etc., R. Co. v. Eganolf, 
112 Ill. A. 323 

72. Chicago, etce., R. Co. v. Body, 
85 Tll. A. 133; Chicago, etc., R. Co. v. 
Ohlsson, 70 Til. A. 487. 

73. Chicago, etc.,, Bs iCo: Vv. Jamie- 
son, 112 Ill. A. 69. 

74. Costello vy. Bd acne ete. Ri 
Co., 65 Barb. (N. Y.) 92. 

75. Metzler v. Philadelphia, etc., 
R. Co., 28 Pa. Super. 180 (holding that, 
where a railroad company laid its 
tracks longitudinally in the center of 
a street in the city, and maintained an 
opening in its platform through which 
the public was permitted to pass, and 
a’ boy between nine and ten years 
of age, without stopping, proceeded to 
go over the crossing, the court could 
Say as a matter of law that on account 
of the child’s age no question of con- 
tributory negligence arose in the 
case). 

76. Chicago, etc., R. Co. v. Barnes, 

68 Ind. A. 354, 119 NE 26. 
. 77 Tucker v. New York Cent., etc., 
R. Co., 124 N.-Y.+308;.26 NE 916, 21 
AmSR 670; Leary v. Fitchburg Ee Co., 
53 App. Div. 52, 65 NYS 699; Friess 
v. New York Cent., etc., R. Co., 67 Hun 
205, 22 NYS 104 [aff 140 N. Y. 639 
mem, 35 NE 892 mem]. 

78. Ind.—Chicago, etc., R. Co. v. 
Barnes, 68 Ind. A. 354, 119 NE 26. 

Ky.—Louisville, ete., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14. 

Mo.—Spillane v. Missouri Pac. R. 
Co., 135 Mo. 414, 37 SW 198, 58 AmSR 
580; Taylor v. Missouri Pae. R. Co., 
(A.) 257 SW 511; McNamara v. Chi- 
cago, etce., R. Co., 126 Mo. A. 152, 103 
SW 1093; Thompson v. Missouri, etc., 
R. Co., 93 Mo. A. 548, 67 SW 693; Duf- 
aoe Missouri Pac. R. Co., 19 Mo. A. 

N. Y.—Wendell v. New York Cent., 
etc., R. Co., 91 N. Y. 420; Byrne v. 
New York Cent., etc., R. Co., 83 N. Y. 
620; Wells v. New York Cent., etc., 
RiCo,,, 18 App. Diva 1,78 NYS. 99k: 
Leary v. Fitchburg, etc., R. Co., 53 
App. Div. 52, 65 NYS 699; McCarthy 
v. New York Cent., etc., R. Co., 37 
App. Div. 187, 55 NYS 1013; Finkel- 
stein v. New York Cent., etc., R. Co., 
41 Hun 34; Costello v. Syracuse, etc., 


R. Co., 65 Barb. 
N. meh ag York Cent., 


C.—Dowling v 
etc., R. Co., 90 N. C 

Okl. —Chicago, etc., R.'Co. v.. Baroni, 
32 Okl. 540, 122 P 926 (instruction to 
this effect held proper). 

Pa.—Pennsylvania R. Co. v. Kelly, 
31 Pa. 372; Rauch v. Lloyd, 31 Pa. 
358, 72 AmD 747. 

Tex.—Houston, etc., R. Co. v. Rob- 
erts, (Civ. A.) 201 SW 674; Texas, 
etc., R: Co. v. Ball, 38 Tex. Civ. A. 279, 
85 SW 456. 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682. 

W. Va.—Schoonover v. Baltimore, 
etc., R. Co., 69 W. Va. 560, 73 SE 266, 
LRA1917F 1, AnnCas1913B 964. 

But see Gehring v. Atlantic City R. 
Co., 75 N. J. L. 490, 68 A 61, 14 LRANS 
312 (a boy thirteen years of age is 
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On the other 


he is guilty of 


old enough to appreciate fully the 
dangerous character of a _ railroad 
crossing, and the necessity of using 
care for his own safety while crossing 
it; and therefore the rules which pre- 
vail as to adults in such cases are 
equally applicable to him). 

79. Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 777; Texas, etc., 
R. Co. v. Hare, 4 Tex. Civ. A. 18, 
SW 42. 

[a] That boy on railroad track at 
crossing became confused at shouts 
and signals of a brakeman on a train 
trying to direct his attention to the 
engine following it, and that he 
stopped and stood on the track trying 
to understand him until too late, does 
not render the railroad company liable 
for the injury from the engine where 
the boy was negligent in going upon 
the track. Texas, etc., Co. v. Hare, 
4eNex: (Cive A. i 18,023 Sw 42. 

[b] Awareness of crossing.—The 
fact that a boy ten years old had the 
lappets of his cap tied over his ears, 
and had previous knowledge that the 
railroad crossed the highway at the 
place of the accident, but did not tell 
his companion of it, who was driving, 
nor look out for the train, is not con- 
clusive against him on the issue of 
ordinary care, there being evidence 
that they did not know that they were 
at the crossing and had no warning 
by a signboard, bell, or whistle. El- 
kins v. Boston, etc., R. Co., 115 Mass. 


ees 
Ga.—Linder v. Brown, 137 Ga. 
355. 73 SE 734. 

Ky.—Kentucky Cent. R. Co. v. 
Smith, 93 Ky. 449, 20 SW 3:92, 14 
KyL 455, 18 LRA 63. 

Md.—Baltimore, ete, R. Co. v. 
Breinig, 25 Md. 378, 90 AmD 49. 75 

_Mo.— McNamara v. Chicago, etce., 
R, Co., 126° Mo. A. 152, 103 SW 1093; 
Thompson v. Missouri, ete., R. Co., 
93 Mo. A. 548, 67 SW 693. 

N. Y.—Zwack vy. New York, etc., 
Re Co) 160N.. Y¥our36250 (54. NE) 78bs 
Thompson v. Buffalo R. Co., 145 N. 
Y. 196, 39 NE 709; Wendell v. New 
York Cent., ete:, R. Co., 91 N. Y. 420; 
Wells v. New York Cent., etc., R. 
18) App. Diva 1278) NYS. 79 Le 
Carthy v. New York Cent., etc., R. 
Co.;.:37 App. Div: 187, 55° NYS 1013: 

[a] In determining care required, 
the age, state of maturity, and ex- 
perience of the infant may be taken 
into consideration. Chicago, ete., R. 
Co. v. .Baroni, 32 Okl. 540, 122 P 926. 

[b] Other statements of care re- 
quired.—(1) Such care as a person 
of his age and of ordinary prudence 
would exercise under the same cir- 
cumstances. Reynolds v. New York 
Cent., etc., R. Co., 2 Thomps. & C. 644 
[rev on facts 58 N. Y. 248]. (2) Only 
the care w'hich other children of ordi- 
nary capacity would exercise. Mason 
v. Northern Pac. Co., 45 Mont. 
474, 124 =o 271; Schoonover v. Bal- 
timore, et R.' Co., 69 W. Va. 560, 
73 SH 366, “URALOITE ib AnnCasi913B 
964. (3) "Such care as accords with 
his age, experience, and capacity, in 
view of the circumstances. Plum- 
mer v. Indianapolis Union R. Co., 56 
Ind. A. 615, 104 NE 601; McNamara 
v. Chicago, ete., R.'Co.,.126 Mo. <A, 
152, 1083 SW 1093. (4) Care required 
of one of like age, intelligence, ex- 
perience, and knowledge. Wade v. 


[§ 1919 


» 


required to exercise due care in going over a railroad 
track at a crossing,’® which is such care and diligence 
as can be reasonably expected, under all the cireum- 
stances, from one of his age and intelligence,®® or 
which he is shown to possess ;°* and where the child | 
has the capacity to exercise the same prudence, 
thoughtfulness, and diseretion to avoid danger, as an 
ordinary adult, he may even be held to the same 
degree of care as an adult.®? 
to take such precautions as are required of him,** 


‘Where the child fails 


contributory negligence®+ in some 


Chicago, etc., R. Co., 146 Wis. 99, 130 
NW 890. (5) Care and prudence 
equal to his capacity. Duffy v. Mis- 
souri Pac. R. Co., 19 Mo. A. 380. (6) 
Degree of care reasonably to be ex- 
pected of one of like age. Dowling 
v.. New. York -Cent., ete, R.»Co.,, 90 
N. Y. 670; Byrne v. New York Cent., 
ete oR: Co., 83 N. Y. 620 mem [rev 
14 Hun 324]. (7) Care reasonably to 
be expected of one of like years, in- 
telligence, and experience. Leary v. 
Fitchburg R. Co., 53 App. ae 52, Se 
NYS 699; Soap tee he etc., or 
Roberts, (Tex. Civ. A.) Sor Sw 74, 
(8) Such reasonable care as a child 
of like age, knowledge, and experi- 
ence would exercise under similar 
circumstances. Chicago, etc., R. Co. 
v. Barnes, 68 Ind. A. 354, 119 NE 26. 
(9) That degree of care which a per- 
son of his age, experience, intelli- 
gence, capacity, and discretion, would 
naturally and ordinarily use. Pence 
v. Hines, 221 Ill. A. 584 (eighteen 
years). (10) The care reasonably to 
be expected of a child of like age, ca- 
pacity, intelligence, and experience. 
Johnson | ‘v.” Rutland Ri "Co..93" Vt. 
132, 106 A 682. (11) The care that a 
reasonably prudent child of his age 
and experience would exercise under 
like or similar circumstances. Ad- 
kisson v. Louisville, ete., R. Co., 110 
SW 284, 33 KyL 204. (12) Such care 
as children of his particular age may 
be presumed capable of exercising. 
Chicago, etc., R. Co. v. Baroni, 32 
Okl. 540, 122 P 926. (13) Decree of 
care proportionate to his age and ca- 
pacity. Mollica v. Michigan Cent. R. 
Co., 170 Mich. 96, 135 NW 927, LRA 
1917F 118. 

81. Chicago, etc., R. Co. v. Becker, 
76 I. 253 Payne. v. Chicago, ete.) Rs 
Co., 186 Mo. 562, 38 SW 308 (holding 
this to be true of a healthy, active, 
megro boy of eleven years, of good 
mind, good hearing, and good eye- 
sight, who had attended school sev- 
eral sessions, and had lived in the 
vicinity of, and was familiar with, a 
railroad crossing and knew the dan- 
gers incident thereto); Spillane v. 
Missouri Pac. R. Co., 135 Mo. 414, 37. 
SW 198, 58 AmSR 580. 

82. Cherry v. St. Louis, etce., 
Co., 163 Mo. A. 53, 145 SW 837 tone 
of twelve years and nine months); 
Soe v. Atlantic City R. Co., 15 

Ned 4905 68icA Gre Te LRANS 312 
(boy thirteen years old); Tucker v. 
New York Cent., ete., R. Co., 124 N. 
Y. 308, 26 NE 916, 21 AmSR 670; Tex- 
as} ete: IRs iCo, “vier Ball, 38) (Pex) Civ. 
A, 279, 85 SW 456. 


83. See supra notes 78—82. 
84. Kan.—Chicago, etc., R. Co. v. 
Laughlin, 74 Kan. 567, 87 P 749. 


Me.—Crosby v. Maine Cent. R. Co., 
118 Me. 270, 93 A 744, LRA1915B 225. 

Mich.—Mollica v. Michigan Cent. 
R.. -Co., 170° Mich. 96, 135 NW. 927, 
LRA1917F 118. 

"N. Y.—Wendell v. New York Cent., 
etc.;) BR. Co.,°91 Nv W420: 

W. Va.—Schoonover v. Baltimore, 
etc., R. Co., 69 W. Va. 560, 73 SE 266, 
LRAI917F 4; AnnCas1913B 964. 

[a] Tllustrations.— (1) For a 
bright boy, nine and one-half years 
old, familiar with the crossing, to 
go ‘on a railroad track when a train 
in sight is thereon approaching, and 
there stand watching only the train 


annua, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


all 


§§ 1919-1921] 


cases as a matter of law.8° 
Driver of motor vehicle. 


would use:** 


[§ 1920] (2) Use of Defective or Ohseructed 
Subject to the toregoing,®® the rules 
applicable to adults in going over defective or ob- 
structed crossings®® govern the care required of chil- 
dren going over crossings under such cireumstane- 
Accordingly, a child, if of sufficient age and 
intelligence, may be guilty of contributory negligence 
in going over a defective or obstructed crossing,®? 
whether or not he is so negligent depending upon his 
age and intelligence and the circumstances at the 
Such child is guilty 
of negligence in attempting to cross by going between, 


Crossings. ®§ 


es.° 


particular time and crossing.°®? 


passing on the other track, is con- 
tributory negligence. /Mollica =v. 
Michigan Cent. R. Co., 170 Mich. 96, 
135 NW 927, LRAI9I7F 118. (2) A 
boy seven years of age who ignored 
signals and eluded one who attempt- 
ed to keep him from crossing a track 
is guilty of contributory negligence. 
Wendell v. New York Cent., etc., R. 
CooL WN. “Yo 420. 

[b] Failure to take any precau- 
tions.—A boy twelve years old, rid- 
ing in a baker’s wagon when it was 
struck by a train, is guilty of negli- 
gence precluding a recovery, neither 
he nor his companions having taken 
any precautions. Crosby v. Maine 
Cent. R. Co., 113 Me. 270, 93. A. 744, 
LRA1915E 225. 

{[c] Passing in front of approach- 
ing train under the belief that it 
would stop is contributory negli- 
gence for a boy thirteen years of age 
of ordinary inteldigence. Chicago, 
etc., R. Co. v. Laughlin, 74 Kan. 567, 
STEEN TES. 

S5, | Clemons) wl Chicaro, “etc., “R. 
CO. Ls Wis. oot, Lr” IN Well 02. 

fa] Illustration.—Deceased, a boy 
fourteen years old, and his sister, 
were killed while attempting to cross 
defendant’s railroad track in a sleigh 
drawn by a single gentle horse. The 
track in the direction from which 
the train approached was _ nearly 
level for a third of a mile, and there 
was ample opportunity to turn from 
the road at a point -eighty-one feet 
from tthe crossing. The train must 
have been visible, notwithstanding 
the morning was foggy, for a con- 
siderable distance from the crossing, 
and was plainly visible from the 
*time deceased was over one hundred 
feet therefrom until the collision 
occurred. It was héld that deceased 
was negligent as a matter of law. 
Clemons vy. Chicago, etc., ha Co.,.137 
Wis. 387, 119 NW 102. 

86. See supra § 1869 ae 8. 

87. Roques v. Butler County R. 
Co., (Mo. A.) 264 SW 474. 

88. By adults see supra §§ 1917— 

8. 


Liability of railroad for defective 
or blocked crossings see supra §§ 
1778-1787. 


89. See supra § Akg), 

90. See supra §§ tase 

91. See cases infra this section. 
92. See cases infra note 93. 

93. Wallace v. New York, etc., R. 


Co., 165 Mass. 236, 42 NE 1125; Mar- 
den v. Boston, etc., int Co. 159 Mass. 
393, 34 NE 404; Lehman v. Bureka 
Tron, etc., Works, | 114 Mich. 260, 72 
NW 183; Cooper v. Lake Shore, etc., 
Ee.On, 66 Mich. 261, 33 NW 306, 11 
AmSR 482; Henderson vy. St. Paul, 
ete., R. Co., 52 Minn. 479, 55 NW 53; 
Philadelphia, etc., Co. v. Layer, 
112 Pa. 414, 3 A 874; Pennsylvania 
R. Co. v. Kelly, 31 Pa. 372; Rauch 
v. Lioyd, 31 Pa. 358, 72 AmD 747. 
94. Wallace v. New York, etc., R. 


In Missouri the statu- 
tory requirement that the driver of a motor vehicle 
exercise the highest degree of eare®® was held to 
mean, in the ease of an infant driver, the highest 
degree of care that an average child of the 
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under, or over cars blocking a crossing,®* although 


same age 


the contrary has been held where the child, in eross- 
ing as aforesaid, has used the care to be expected 
of one of its age and intelligence.®® 
with a railroad crossing and fn the habit of crossing 
it is guilty of contributory negligence in attempting 


A child familiar 


to cross while the gates are down.?® 


to children.? 


Co., 165 Mass, 236, 42 NE 1125; Nagy 
v. Detroit, etce.,.R. Co.. 241 Mich 134, 
216 NW 394 (boy of thirteen); Lah- 


nala v. Mineral Range R. Co., 192 
Mich, 460, 158 NW 8388. 
[a] Illustrations.—(1) A child 


thirteen years old is guilty of con- 
tributory negligence in attempting 
to pass between two sections of a 
train which was standing on the 
crossing, but which commenced to 
move before the child started to pass 
between them. Wallace _.v. New 
York, etc., R. Co., 165 Mass. 236, 42 
INES 2125.. C2)" A! boy ten years old, of 
fair intelligence, is guilty of con- 
tributory negligence as a matter of 
law in attempting to crawl through 
a freight train blocking a highway 
crossing, in reliance upon its alleged 
custom to ring its bell before start- 
ing. Lahnala vy. Mineral Range’ R. 
Co., 192 Mich. 460, 158 NW 838. 

[b] Capacity and intelligence, not 
age, determine whether a boy twelve 
years and nine months old at the 
time of the accident, injured from 
the sudden starting of a train over 
which he was attempting to climb 
while it was obstructing a crossing, 
was contributorily negligent. Cher- 
ry v. St. Louis, etc., R. Co., 163 Mo. 
A. 53, 145,.SW_ 8387. 

Adults crossing between, under, or 
over cars see supra § 1916. 

95. See cases infra this nate. 

[a] Crossing between cars.—(1) 
A child of seven is not guilty of con- 
tributory negligence in passing 
through a break in a train, blocking 
a crossing, just above such crossing. 
Golden v. Pennsylvania R. Co., 187 
Pa. 635, 41 A 302. (2) A boy eleven 
years old is not guilty of contribu- 
tory negligence in attempting to 
climb over the bumpers between two 
freight cars of a _ standing train, 
where he relied on the engineer’s not 
moving the cars because he believed 
he was seen passing over. Hender- 
son v. St. Paul, ete., R. Co., 52 Minn. 
479, 55 NW 53. 

[b] Crossing under cars.—A child 
of tender years attempting to crawl 
under a train standing on a crossing, 
in a manner not imprudent for a 
child of its age, is not guilty of con- 
tributory negligence. Philadelphia, 
ete., R. Co. v. Layer, 112 Pa. 414, 3 
A 874; Pennsylvania R. Co. v. Kelly, 
31 Pa. 872; «Rauch v. Lloyd, 31 Pa. 
358, 72 AmD 747. 

[c] Child with deformed foot.— 
(1) In a suit for injuries sustained 
while plaintiff, whose foot was de- 
formed, was climbing through cars 
which blocked a public crossing, an 
instruction that, if the deformity 
rendered him less active in getting 
over the cars than he would other- 
wise have been, he would be required 
to exercise a greater degree of care 
in passing over the cars than one not 
deformed, so that, if a boy of ordi- 
nary prudence with a like deformity 


[§ 1921] (8) Duty To Stop, Look, and Listen.°* 
Subject to the general rules regulating the care re- 
quired of children going upon tracks at crossings,®® 
the rules regulating the duty of persons generally 
to stop, look, and listen at crossings®® are applicable 
Accordingly, it is the duty of a child 
of sufficient age and intelligence to appreciate dan- 
ger to use proper care in looking and listening be- 
fore attempting to cross a raiiroad erossing, and a 
failure to do so, whereby injury results, is contribu- 
tory negligence,? especially where there is an ob- 
struction to the 


view or hearing at the particular 


would not have attempted to cross 
between the cars, plaintiff could not 
recover, placed a higher degree of 
care on him than the law imposes, he 
being only required to exercise ordi- 
nary care under the circumstances, 
although the question would be af- 
fected by his physical condition. 
Texas, ete, R>Co. iv. Beanjao0 alex. 
Civ. A...341, 119 SW 328. (2) Care 
required of adults under disability 
see infra § 1924. 

96. Marden v. Boston, etc. R. 
Co., 159 Mass. 398, 84 NE 404. 

Adults crossing while gates are 
down see supra § 1914. 

97. Adults at crossings see supra 
§§ 1879-1904. 

Children on tracks other than at 
crossings see infra § 2222. ’ 

98. See supra §§ 1919-1920. 

99. See supra §§ 1879-1904. 

1. See cases infra this section. 

2. Ark.—Garrison v. St. Louis, 
ete., R. Co., 92 Ark. 437, 123 SW 657. 

Ind.—Shirk v. Wabash R. Co., 14 
Ind, A. 126, 42 NE 656. 

Mich.—Tomes y. Detroit, ete. R. 
Co., 240 Mich. 133, 215 NW 308 (asa 
matter of law); Knickerbocker v. 
Detroit, etc., R. Co., 167 Mich. 596, 
133 NW 504. 

Minn.—Studley v. St. Paul, ete., R. 
Co., 48 Minn, 249, 51 NW 115. 

Mo.—MeGee v. ‘Wabash R. Co., 214 
Mo. 530, 114 SW 33; Walker v. Wa- 
bash R. Co., 193 Mo. 453, 92 SW 83. 

N. J.—Gehring v. Atlantic City R. 
Co., 75 N. J. L. 490, 68 A 61, 14 LRA 
NS 312. 

N. Y.—Tucker v. New York Cent., 
etc., R.'Co., 124 N: Y..308, 26 NE 916, 
21 AmSR 670; Byrne v. New York 
Cent., etc., R. Co., 838 N. Y. 620; Sera- 
no v. New York Cent., etc., R. Co., 114 
App. Div. 684, 99 NYS 1103 [rev on 
facts: 188 Nu Y. 156, 80. INE 1025, 17 
AmSR 833]; Cox v. New York Cent. 
R.-Co., 69 App. Div. 451, 74 NYS 1011. 

Pa.—Bracken v. Pennsylvania R. 
Co., 32 Pa. Super. 22, 

[a] Boy twelve years old may 
have sufficient mental capacity to 
know that he ought to stop, look, and 
listen before going upon the tracks, 
and may be guilty of such contribu- 
tory negligence as to bar a recovery 
for his death. Bracken v. Pennsyl- 
vania R. Co., 32 Pa. Super. 22. 

[b] Time to look and listen.—(1) 
The child must look at a time when 
it would be efficacious in informing 
him of the approaching danger. 
Gehring v. Atlantic City R. Co., 75 N. 
J. L. 490, 68 A 61, 14 LRANS 312. 
eee to adults see supra §§ 1888- 


[ce] Frequency of looking and 
listening.—A girl ten years of age, 
while attempting to cross a track, 
having looked both ways once, could 
not be required to look again, a fail- 
ure to look again not constituting 
contributory negligence as a matter 
of law. Byrne v. New York Cent., 
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time and crossing,? or where by looking or listening 
the approaching train could be seen or heard;* like- 
wise it is contributory negligence for such a child 
to allow his attention to become so absorbed in a 
passing train that he fails to observe the approach 
of another;® due care also requires him to look in 
both directions;® but the care required of the child 
in these respects is that reasonably to be expected 
from one of his age and capacity.” 
hand, these rules do not apply to children who have 
not the capacity to appreciate the dangers or the 


so aes to guard against them. 


[§. 19 22] (4) Effect of Directions of Railroad Em- 
Although a child has the capacity to ap- 
preciate the danger at a railroad 


ployees.° 


ete., R. Co., 83 N. Y.. 620; Hayeroft 
v. Lake Shore, ete; k. Coy 2 HUD 489, 
5 Thomps. & Cc. 49 [aff 64 N. Y. 636] 
(sixteen-year-old girl). 

3. Ark.—Little Rock, ete., R. Co 
v. Cullen, 54 Ark. 431, 16 SW 169. 

Mo.—Connor. v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 777. 

N. J.—Gehring v. Atlantic City R. 
Co., 75 N. J. L. 490, 68 A 61, 14 LRA 
NS 312. 

Pa.—Martin  v. RRS R. 
Wo., 176 Pa, 444, '35 A183. 

Va.—wNorfolk, ete. R. Co. v. Stone, 


88 Va. 310, 13 SE 432 

[a] Driver of vehicle—Where a 
‘oy of thirteen years, familiar with 
the railroad crossing at which, on 
account of a deep cut, a train could 
not be seen until one was on the 
track, drives upon it with his ears 
‘covered up, although he had just 
been told that the train was late and 
would probably reach the crossing at 
about the same time he did, is guilty 
of contributory negligence, although 
the trdin was running at a high rate 
of speed and the whistle was not 
sounded. Norfolk, etc., R. Co. v. 
Stone, 88 Va. 310, 13 SE 432. 

4. Ind.—Shirk v. Wabash R. Co., 
14 Ind. A. 126, 42 NE 656. 

Mich.—Stahl v. Michigan Cent. R. 
Co., 227 Mich. 469, 198 NW _ 881; 
Knickerbocker v. Detroit, etc., R. Co., 
167 Mich. 596, 1383 NW 504. 

Minn.—Studley v. St. Paul, etce., 
R. Co., 48 Minn. 249, 51 NW 115. 

Mo.-—McGee v. Wabash R. Co.,* 214 
Mo. Bee 114 SW 33. 

N. Y.—Tucker v. New York Cent., 
etce., R. Co., 124 N. Y. 308, 26 NE 916, 
21 AmSR 670: Leary v. Fitchburg R. 
Co., 53 App. Div. 52,65; NYS 1699; 

Vt.—Johnson v. jrutiand R. Co., 
93 Vt. 132, 106 A 6 

Wash.—Harris oi ate ete., R. 
Co., 123 Wash. 274, 212 P 187. 

fa] Tlustration.—A boy twelve 
years old, who undertakes to cross a 
railroad track at a point where a 
number of tracks constantly in use 
cross a street, is guilty of contribu- 
tory negligence, where it appears 
that the engine by which he was 
killed could have been seen two 
blocks away, eleven feet before 
reaching the track, and for a mile 
when standing just’ at the side of it, 
and that the boy was not seen to 
turn his head in the direction of the 
approaching train after he got with- 
in eleven feet of the track, Tucker 
v. New York Cent., etce., R. Co., 124 
N. Y. 308, 26 NE 916, 21 AmSR 670. 

{b] As a matter of law.—(1) A 
child, ten years old, of average in- 
telligence, accustomed to going about 
a city, crossing railroad tracks and 
managing a bicycle, who was struck 
by a train at a crossing, while rid- 
ing a bicycle, was guilty of contribu- 
tory negligence as a matter of law 
when for a distance of seventy feet 
before reaching the crossing the child 
‘could have seen the approaching train 
for a half a mile or more, had he 
looked, and there was nothing to dis- 
tract his attention. Knickerbocker 
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( 


where he attempts to cross in response to an invita- 
tion or direction of a railroad employee stationed by 
the railroad company to guard the crossing and to 
tell the public when to cross and when not, and is 
injured, he is not guilty of contributory negligence, uae 
but for such a child to cross in disregard of warn- 
ings of danger given by such employees is contribu- 
tory negligence.1? 

[§ 1923] (5) Occupants of..Vehicles.1* 
riding across railroad tracks, at a crossing, in a vehi- 
cle driven by its parent, not actively participating 


A child 


in the negligence of such parent, is not chargeable 


crossing,?° yet, 


v. Detroit, pee R. Co., 167 Mich. 596, 
1338 NW 504 (2) A’ seven- year- -old 
intelligent girl, familiar with a 
erossing, who, while from twelve to 
eighteen feet from the _ crossing, 
could have seen down the track at 
least two hundred feet, but was 
struck while crossing the track, was 
contributorily negligent as a matter 
of law. Stahl v. Michigan Cent. R. 
Co., 227 Mich. 469, 198 NW 881. (3) 
A bright boy thirteen years of age, 
killed while attempting to cross a 
single track railroad crossing in the 
country, was guilty of contributory 
negligence as a matter of law where, 
when six feet from the crossing, an 
approaching train could be seen from 
forty to one hundred feet away, 
and the boy, when at that distance 
from the train and from the cross- 
ing, walked across the track without 
looking for the approaching train. 
McGee v. Wabash R. Co., 214 Mo. 
530, 114 SW 33. 

[e] Occupant of vehicle.—(1) 
Where the driver of an automobile 
and his son, who was riding with 
him, were injured when their auto- 
mobile collided with’ a train at a 
grade crossing, and both the father 
and the son, who was fifteen years 
of age and: well along in his classes 
at school, testified that neither of 
them looked to see whether a train 
was approaching before they at- 
tempted to cross, and that they 
could have seen the train if they had 
looked, they were both negligent as 
a matter of law. Harris v. Spokane, 
etc., R. Co., 123 Wash. 274, 212. P 187. 
(2) Care RY in general see su- 
pra §§ 1867, 1870. 

5. Jensen v. Oregon ene Line R. 
Co., 59 Utah 367, 204 P 101 

6. Henry vy. Michigan "Cent. Fee 
Co., 189 Mich. 45, 155 NW 550. 

7 State v. Cox, 306 Mo. 27, 267 
SW 382; Taylor v. Missouri, ete., R. 
Co, (Mo. A.) 257 SW 511. 

[a] Occupants of vehicles.—(1) 
In an action by an infant for inju- 
ries from the collision of an automo- 
bile, driven ‘by her parent, with a 
train, an instruction that, if plaintiff 
was capable of exercising ordinary 
care for her own safety to any ex- 
tent, then it was her duty to look out 
for an approaching train, is errone- 
ous, since only the exercise of that 
degree of care which could be rea- 
sonably expected of an infant of her 
age is required. State v. Cox, 306 
Mo. 27, 267 SW 382. (2).An instruc- 
tion that, if a child at a crossing 
could, by the exercise of ordinary 
care, have discovered the train in 
time to have notified her mother, and 
had the automobile stopped, ete., and 
did not, then she was guilty of con- 
tributory negligence, was erroneous 
because it ignored the child’s age, 


and imposed adult responsibility. 
Taylor v. Missouri Pacific Coy 
(Mo. A.) 257 SW 511. (3) Care re- 


quired in general, of infants in vehi- 
cles see infra § 19238. 

Care required of infants at cross- 
ings generally see supra § 1919. 


with contributory negligence,1* even on failing to 
take steps on its own accord to avoid the danger,*® 
or in failing to 


warn the parent of an impending 


8. Garrison v. St. Louis, etc., R. 

Co., 92 Ark. 437, 123 SW 657. 

9. As to persons at crossings gene 
erally see supra §§ 1909-1911. 

10. See supra § 1919. 

ll. Faulk v. Central R., ete., Co., 
91 Ga. 360, 18 SE 304; Cleveland, etce., 
re v. Keely, 188 Ind. 600, 37 NE 

[a]. Thus it is not negligence fora 
boy eleven years old to pass between 
uncoupled cars, he having seen the 
engineer leave his engine and being 
directed to pass through such opening 
by the flagman in peo ee of the cross- 
ing. Cleveland, etc., Co. v. Keely, 
138 Ind. 600, 37 NE "408, 

12, Pittsburg, etc., R. Co. v. Blum, 
(Ky.) 125 SW 300. 

[a] Ilustration.—Where a boy 
ten years of age attempted to cross a’ 
railroad near a couple of railroad cars 
standing without an engine attached, 
and the boy was injured by the cars 
being “kicked” by others in making a 
switch, he was guilty of contributory 
negligence if his attempt to make the 
crossing was despite warnings given 
by railroad employees. Pittsburg, 
Shee R. Co. v. Blym, (Ky.) 125 SW 

Disregard of warnings, signals, and 
directions by adults see supra § 1911. 

13. Cross references: 

Care required of occupants of vehicles 
crossing tracks generally see supra 
§§ 1867, 1870. 

Imputed negligence sCoctrine see Neg- 
ligence §§ 5738-594.. 

Occupants of oe iaieg generally see 
Negligence §§ 566-572. 

14. Stotler v. Tnca SO etc., R. Co., 
200 Mo, 107, 98 SW 5 

[a] Reason for rae her ten- 
der years, in absence of evidence to 
the contrary, it could not be held that 
she was freed from the dominating 
influence of her parent—from the nate 
ural trait of relying on the judgment 


and protection of that mother.” Stot-e 
ler v., Chicago, etc., R. Co., 200 Mo. 
107, 147, 98 SW 509. 

[b] Illustration.—A_ girl fifteen 


years of age, riding with her mother 
in an open buggy in daylight, str uck 
by a railroad train at a crossing, 
where the mother was driving, ‘and 
must have seen the train, but endeav- 
ored and failed to cross the track 
ahead of it, was not guilty of con- 
tributory negligence. Stotler v. Chi- 
Gas etce., R. Co., 200 Mo. 107, 98 SW 

15. Brennan v. Minnesota, etc., R. 
Co., 1380 Minn. 314, 153 NW 611, LRA 
1915F 11. 

[a] Reason for rule.—‘‘His tender 
years and the trust and: confidence 
which he naturally reposed in his 
father rendered him unable to realize 
that his father was not exercising 
sufficient care and caution, and re- 
lieved him from any duty to see that 
his father did not improperly expose 
him to danger.’”’ Brennan v. Minne- 
sota, etc., R. Co., 130 Minn, 314, 317, 
153 NW 611, LRAI915F 11. 

[b] Boy of six while riding with 
his. father. Brennan v. Minnesota, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1923-1924] 


danger.1&_ 


ing circumstances at the time. 


it has been held that his infirmity 


etc., R. Co., 180 Minn. $14, 153 NW 
611, LRAI915F 11. 

16. Brennan vy. Minnesota, etc., R. 
Co., supra. 

17. See cases supra notes 14-16. 
See supra §§ 1919-1921. 

See supra §§ 1867, 1870. 
See cases infra this note. 

[a] Child not trusting to driver 
or omitting to take reasonable care 
for its own safety is not guilty of 
contributory negligence, Connor v. 
Wabash R. Co., 149 Mo. A. 675, 129 
SW 777. 

[b] Care required.—An eight- 
year-old child riding in the rear seat 
of an automobile at a railroad cross- 
ing could only be held to such care 
as she was capable of exercising, not 
that of an adult. Taylor v. Missouri 
Pac. R. Co., (Mo. A.) 257 SW-511, 

21. On or near tracks away from 
crossings see infra § 2225. 

22. See Negligence §§ 547-551, 

23. See cases infra this section. 

24. Wilson v. New York Cent., etc., 
R. Co., 41 App. Div. 36, 58 NYS 617. 

[a] Tllustration.— Where an aged 
or feeble person familiar with rail- 
road crossings and the liability of en- 
gines to eject steam attempts to drive 
in front of an engine standing Beton 
sight ata crossing, whereby his horse 
with which he is unacquaintéd be- 
comes frightened by escaping steam, 
he is guilty of contributory negli- 


gence. Wilson v. New York Cent., 
cage R. Co., 41 App. Div. 36, 58 NYS 

25. Semi ete. Rh. "Co. Vv. Fam- 
mett, 220 T1l. 77 NE 72 [rev 115 111. 
A, 268]; Moiedo, etc., R. Co. v. Smart, 
116 Ill. A. 523; Haven v. Chicago, etc., 
R. Co., 188 Iowa 1266, 175 NW 587; 


Oliver v. Iowa.Cent. R. Con" 122 Iowa 
217, 97 NW 1072; Schneider v. North- 
ern Pac. R. Co., ’81 Minn. 383, 84 NW 
124; Cleveland, etc... RY Cov v. Terry, 
8 Oh. St. 570. 

[a] Deafness does not excuse one 
from the ordinary care which one 
with such infirmity, and conscious of 
it, should use. Cleveland, etc., R. Co. 
v. Terry, 8 Oh. St..570. 

[b] Consciousness of infirmity.— 
In order to hold one partially deat to 
that degree of care which prudent 
persons partially deaf should observe, 
it must also appear that he is con- 
prow of his infirmity. Baltimore, 

te.) Re Cos v. Van)Horn,..21..Oh, Cir. 
Ct. 337, 12 Oh. Cir. Dec. 106. 

26. Florida Cent. etc, R. Co. v. 
Williams, 37. Fla. 406, 20'S 558: 
ledo, etc., R. Co. v.. Hammett, 220 Ill. 
9, 77 NB 713, [rev 115.111. .s 268]; Ros- 
enthal v. Chicago, ete., R. Co., 164 Tl. 
Al 221 [aff 255 ‘Ill. 552, 99 NE 672]; 
Marks v. Petersburg R. Co., 88 Va. 1, 
13 St 299. 

[a] Gross negligence.—It is gross 


But aside from the foregoing,” and sub- 
ject to the rules heretofore set forth,!® the rules gov- 
erning the care required of occupants of vehicles 
crossing railroad tracks at crossings generally!® ap- 
ply to children oceupants of such vehicles.?° 

[§ 1924] b. Persons under Physical Disability.?! 
The general rules governing the contributory negli- 
gence of persons under physical disability?* regulate 
generally the contributory negligence of such per- 
sons involved in railroad. accidents at crossings.?* 
Accordingly, a person who is aged and feeble,?* or 
deaf,?> or who has defective eyesight,?® or is other- 
wise afflicted,?” is bound to exercise ordinary care 
in approaching or going over a railroad crossing, tak- 
ing into consideration his condition and the surround- 
If some of his senses 
are defective, he must be more vigilant in the use of 
his remaining senses,?® although this latter duty 
does not require him to exercise more or less than 
ordinary care,?° infirmity being one item of fact to. 
be considered in passing on the ultimate fact;°° thus 
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does not excuse 


negligence for a blind person to at- 
tempt to cross a network of railroad 
tracks at a public crossing unattend- 
ed when he knows that trains are 
passing to and fro at the time. Flor- 
ida Cent., etc., R. Co. v. Williams, 37 
Fla. 406, 20 S 558. 

27. Gulf, etc., R. Co. v. Melville, 
(Tex. Civ. A.) 87.SW 863. 


28. I1l.—Toledo, ete, R. Co. v. 
Hammett, 220 Ill. 9, 77 NE 72 [rev 
115 D1 A 2689); Toledo, ete., R. Co. 


v. Smart, 116 Ill. A. 523. 
Ind.—Snow v. pacing: ete., R. 
Co., 47 Ind. A. 189, 93 NE 1089. 
Ky. —Hummer v. Tuieyilie etc., R. 
eyes Ky. 486, 108 SW 885, 32 Kyh 


Ea aa we Texas, etc., R. Co., 
(A.) 127 S 458. 
Mass. OB Tse v. Boston, etce., R. Co., 
245 Mass. 139, 139 NE 511. 
Mo.—Fusili v. Missouri Pac. R. Co., 


45 Mo. A. 535. 

Pa.—Krenn v. Pittsburgh, etc., R. 
Co... 259 Pal 443,°103' A 299. 

Tex.—San Antonio, etc, Re Co. svi 
Singletary, (Civ. A.) 251 SW 325. 

Va.—Marks v. Petersburgh, 88 Va. 
1, 13 SE 299 (holding that the fact 
that a person is blind in one eye im- 
poses the duty of a higher degree of 
care to avoid danger). 

[a] Automobile driver who is par- 
tially deaf must exercise more care 
than a normal person in proceeding 
over a railroad crossing. Electric 
Water Sterilizer, etc., Co. v. Kidd, (La. 
A.) 127 S 461; EERE Ne Texas, etc., 
RCo. (Gia. A.) 127 S 4 

[b] Higher degree ee. care is im- 
posed on a pedestrian who is deaf. 
Krenn vy. Eittaburen, etc., RB. Co., 259 
Pa, 443, 103 A 299 

[e] Phat person is hard of hearing 
and short-sighted increases ‘his obli- 
gation to be watchful while passing 
over railroad tracks. Toledo, etc., R. 
Co. v. Smart, 116 Ill, A. 523. 

29. Toledo, ete., R. Co. v. Ham- 
mett, 220 Ill. % 77 NE 72, 5 AnnCas 73 
{rev 115 Ill. A. 268]; Haven v. Chi- 
cago, ete., R. Co., 188 Iowa 1266, 175 
NW 587. 

30. Haven v. Chicago, etc., R. Co., 
supra. 

31/__ Toledo, etc, _R. “Co. Vv. Ham- 
mett, 220 Ill. 9, 77 NE 72, 5 AnnCas 73 
[rev 115 Ill. A. 268). 

“The degree or kind of care re- 
quired to be used must be the same 
in the case of all adult persons in 
possession of their natural faculties, 
=—that is, that it, shallbe reasonable 
and. ordinary care. It cannot rest up- 
on a sliding scale, depending upon the 
acuteness of or defects in the senses 
of sight, hearing or feeling. When 
one places himself in a position re- 
quiring the exercise of care for his 
own safety, and is conscious that one 


Stop, look, and listen. 
considerations,** the rules governing the duty of nor- 
mal persons crossing tracks at railroad crossings to 
stop, look, and listen®® govern in the cases of per- 
sons under physical disability.*® 
deaf‘man in attempting to cross railroad tracks at 
a crossing must stop and look,®? or look®® in both di- 
rections,®® for approaching trains; and where the 
view is obstructed, greater care in looking must be 
exercised ;*° but this duty requires him to look only 
to the extent necessary for the exercise of due care.** 
Any failure to take the care required, whereby an 
injury results, is contributory negligence,*? some- 
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him from exercising the seme degree of care that an 
ordinarily prudent person in the possession of his 
natural faculties would have exercised under the 
circumstances.*4 Nevertheless, mere affliction does 
not preclude such a person from the right to use the 
public streets,°? or from the right to rely on the per- 
formance by a railroad of its duties prescribed by 


Subject to the foregoing 


Accordingly, a 


of the senses designed by nature for 
his protection is dulled by age, dis- 
ease or from other cause, he must be 
more vigilant in the use of the re- 
maining senses to supply the defect 
and protect himself. With and in 
view of his infirmity he must use due 
and reasonable care for his own safe- 
ty.’ Toledo, etc., R. Co. v. Hammett, 
220 Ill. 9,13, 77 NE 72, 5 AnnCas 73. 

32. Rosenthal v. Chicago, etc... 
Co., 164 Tll, A, 221 [aff 255 Ili. 552, 
99 NE 672]. 

33. Rosenthal v. Chicago, etc., R. 
Co., supra. 

Reliance on precaution of railroad 
generally see supra §§ 1905-1908. 

384. See cases supra this section. 

35. See supra §§ 1879-1904. 

36. See cases infra this section. 

37. Butts v. Atchison, etc., R. Co., 
94 Kan. 328, 146 P 1142, 

38. See cases infra note 389. 

39. Phillips v. Detroit, ete., R. Co., 
a: Mich. 274, 69 NW 496, 66 AmSR 


[a] Although it is necessary to 
stand up in vehicle to see over ob- 
structions to the view of the tracks, 
and although another person has re- 
cently passed over the tracks in safe- 
ty, a deaf person, before driving 
across a railroad track, must look in 
both directions. Phillips v. Detroit, 
ete., R.Co., 111 Mich. 274, 69 NW 496, 
66 AmSR 392, 

40. Phillips v. Detroit, etc., R. Co., 


. Osteen v. Southern R. Co., 76 
S. C. 868, 57 SE 196 (approving in- 
struction to this effect). 

42. Ala.—Birmingham, R., etc., Co. 
v. Bowers, 110 Ala. 328, 20 S 345. 

Tll.—Illinois Cent. R. Co. v. Buck- 
ner, 28 Ill. 299, 81 AmD 282. 

Kan.—Butts v. Atchison, ‘Eve 
Co., 94 Kan. 328, 146 P 1142. 

La.—Nelson v. Texas, ete., R. Co., 
140 La. 676, 73 S 769. 

Mich.—Phillips v. Detroit, etc., R. 
Co:, 111 Mich: 274, 69 NW 496, 66 


AmSR 392. 
Minn.—Schneider v. Northern Pac. 
R. 


R. Co., 81 Minn. 383, 84 NW 124. 
Mo.—Hayden v. Missouri, etc., 
Co., 124 Mo. 566, 28 SW 74; Purl v. 
St Louis, ete:,, be OOt cae. MEOne lOlsre 
Zimmerman v. Hannibal, etca Rk. 

71 Mo. 476. 

S. C.—Osteen vy. Southern R. Co., 76 
S.C. 368, 57 SE 196. 

Tex.—Galveston, ete, R. Co. v. 
Price, 240 SW 524 [rev (Civ. A.) 222 
SW. 628]. 

Wis.—McKinney v. Chicago, etc., R. 
282, 58 NW 386, 59 NW 


etc., 


99. 

See also cases supra note 28. 

[a] Driver of team.—It is negli- 
gence for a deaf person to drive an 
unmanageable horse across a railroad 
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times as a matter of law.*% 

[§ 1925] c. Intoxicated Pérgoia The rules of 
general application to questions as to negligence*® 
determine whether or not an intoxicated person trav- 
eling over railroad tracks at a crossing is capable of 
contributory negligence*® and as to the care required 
of persons in such condition.47 Accordingly, in 
crossing the tracks a person who is intoxicated is 
required to exercise such reasonable care as may be 


own safety, he will be deemed guilty of contributory 
negligence.*? 

Occupants of vehicles.*? Intoxicated occupants 
of vehicles approaching railroad crossings are re- 
quired to exercise for their safety®* the same de- 
gree of care required of sober persons under like 
circumstanees,°® failure to exercise such care con- 
stituting contributory negligence.°°® 


[§ 1926] 11. Proximate Cause.*°? In accordance 


expected under like circumstances from one who is 
sober,*® although the mere fact of his intoxication 
does not of itself constitute a lack of such care;*°® 
on the other hand, such intoxication does not absolve 
him from his contributory negligence in failing to 
exercise such care,°° but the fact that he is intoxi- 
cated may be a circumstance for the consideration of 
the jury in determining whether or not he used due 
eare,*! and if his intoxication is such as to render 
him incapable of exercising ordinary care for his 


track when a train is approaching, it 
being his duty to keep a good lookout 
and avoid the danger, and it is no ex- 
cuse that the horse rushed upon the 
track near a crossing, or was driven 
there to avoid an engine. Illinois 
Cent. R. Co. v. Buckner, 28 Ill. 299, 81 
AmD 282. 

{b] Deafness is not excuse (1) for 
the negligence of a person who, when 
about to cross a track, sees. the 
smoke of a locomotive, but without 
stopping to find in what direction it 
is coming drives on and is injured. 
Purl v. St. Louis, ete., R. Co., 72 Mo. 
168; Zimmerman v. Hannibal, etc., R. 
Co., 71 Mo. 476. (2) That a pedestri- 
an’s hearing was defective does not 
relieve him from the charge of con- 
tributory negligence in stepping in 
front of a slowly moving train with- 
out looking. Galveston, etc., R. Co. v. 
Price, 240 SW 524 [rev (Civ. A.) (222 
SW 628]. 

{c] Failure of deaf traveler to 
stop and listen at a point from which 
he could have seen the train in time 
to have avoided the injury is contrib- 
utory negligence. Butts v. Atchison, 
etc., R. Co., 94 Kan. 328, 146 P 1142. 

43. Davis v. Scott, 150 Ark. 34, 235 
SW 407; Popke v. New York, etc., R. 
Co., 81 Conn. 724, 71 A 1098; Southern 
R. Co. v. Jay, 13 7- Gas 60, 72 SE 503; 
Williams v. Chicago, etc., R. Co., 139 
Iowa 552, 117 NW 956. 

[a] Deaf man familiar with sur- 
roundings going upon dangerous 
crossing without looking is guilty of 
contributory negligence as a matter 
of law. Popke v. New agen etc.,, R. 
Co., 81 Conn. 724, 71 A 1098. 


ib] Driver of, vehicle.— Williams 
v. Chicago, ete., R. Co., 139 Iowa 552, 
117 NW 956. 


44. On or near eres away from 
crossings see infra § 2226. 


45. See Negligence ts Bows 

46. See cases infra this section. 

47. See cases infra this section. 

48. Hoffman v. Peoria, etc., Tract. 
Co., 164 Ill. A. 270; Louisville, etc., 


R. Co. v. Howser, 201 Ky. 548, 257 Sw 
1010, 36 ALR 327; Graham v. Illinois 
Cent. R. Co., 185 Ky. 370, 215 SW 60. 

[a] Whether drunk or sober, the 
driver of an auto approaching a rail- 
road crossing is obligated to use ordi- 
nary care. Askey v. Chicago, etc., R. 
Co., 101 Nebr. 266, 162 NW 647. 

49. Hoffman v. Peoria, etc., Tract. 
Co., 164 Ill. A. 270; Louisville, etce., 
R. Co. v. Howser, 201 Ky. 548, 257 SW 
1010, 30 ALR 327; St. Louis, ete., R. 
Co. v. Morgan, (Tex. Civ. A.) 220 SW 
281 [aff (Commn. A.) 236 SW 434] 
(driver of automobile). 


50. Ill.—Chicago, ete, R. Co. v. 
Bell, 70 Ill. 102; Hoffman v. Peoria, 
ete... Fract./Co,,'164 1). .A. 270. 


Ky.—Louisville, etc., R. Co. v. How- 


ser, 201 Ky. 548, 257 SW 1010, 36 
ALR 327. 

Minn.—Denman vy. St. atte ete; AR, 
Cos “8 Minn. 357, 4 NW 605. 

N. C.—Stewart v. North Carolina R. 
CO Lo OPIN, Cros. Fopo lie os 

S. C.—Mercer v. Southern R. Co., 66 
S. C. 346, 44 SE 750. 

[a] Failure to look and listen.—A 
person in an intoxicated condition, 
who attempts to cross railroad tracks 
in front of an approaching engine, is 
guilty of contributory negligence if 
his injury could have been avoided by 
looking and listening. Hoffman v. 
Peoria, etce., Tract. Co., 164 Ill. A. 270. 

51. Louisville, etc., R. Co. v. Hows- 
er, 201 Ky. 548, 257 SW 1010, 36 ALR 
327; Stewart v. North Carolina R. 
Co., 136 N. C. 385, 48 SEH 793; Houston, 
etc. Re COW, Vo Waller, 56 Tex. 331; 
St. Louis, ete., R. Co. v. Morgan, (Tex. 
Civ. A.) 220 SW 281 [aff (Commn. A.) 
236 SW 434] (driver of automobile). 

Contributory negligence of intoxi- 
cated person as question for jury see 
infra § 2073, 

52. Cincinnati, etc., R. Co. v. Reed, 
154 Ky. 380, 157 SW 721; Galveston, 
ete., R. Co. v. Harris, 22 Tex. Civ. A. 
16, 53 SW 599. 

[a] Where drunkenness diminish- 
es physical ability of one approaching 
a railroad crossing to guard against 
injury, or blunts and renders his men- 
tal faculties, less acute than they 
otherwise would be, and on that ac- 
count he does not exercise reasonable 
care, the want of which is the proxi- 
mate .cause of the injury, there can 
be no recovery. Galveston, etc., 


Cor wi Barris, 22) Tex) CivetAg 16, £3 
SW 599. 
Proximate cause see supra § 1926. 
53. Imputed negligence doctrine 
se Negligence §§ 5738-594. 
Occupants of vehicles generally see 
Negligence §§ 566-572. 
54. Graham v. Illinois Cent. R. Co., 
185 Ky. 370, 215 SW 60. 


55. See supra §§ 1869, 1870. 
56. See case infra this note. 
[a] MTlustration.—Where plain- 


tiff’s intestate, an adult, while intoxi- 
cated, had crowded with three other 
intoxicated men into a small inclosed 
automobile at night, and knew that 
the car could not be operated effi- 
ciently by its inexperienced drunken 
driver, he was guilty of contributory 
negligence. Besserman v. Hines, 219 
Ill. A. 606. 

57. Negligence of railroad as prox- 
imate cause see supra §§ 1848-1854, 

58. See Negligence §§ 528, 529. 

59. Barring recovery see infra § 


927. 
rRaaaaeen of damages see infra § 
943 


60. U. S.—Lehigh Valley R. Co. v. 


*By DOUGLAS ROBINSON GRAY (§§ 1926-1943). 


with general rules,°* to be available as a defense>?® 
to an action for damages in a railroad crossing acci- 
dent, contributory neghgence must have been the 
proximate,°° or, as expressed by some courts, it must 
have been the direct producing,®! or a material®? 
or efficient®® cause of the injury. In other words, 
although a traveler is guilty of negligence to some 
extent, he may still recover if the direet and proxi- 
mate cause of the injury is not his own negligence, 
but is the negligence of the railroad company,** or 


Kilmer, 231 Fed. 628, 145 CCA 514 
[certiorari den 242 U. S. 627 mem, 37 
SCt_13 mem, 61 L: ed. 535 mem]. 
Ala.—Hines v. Champion, 204 Ala. 
227, 85.S 511; Central of Georgia iene 
CO. YW. ELVatt, (151 Alas3b5, 4ouSe ote 
Seaboard Air Line R. Co. v. Roy, 14 
Ala. A. 202, 69 S 233 [certiorari den 
sub nom. Ex p. Seaboard Air Line R. 
Co., 193 Ala. 679, 69 S 1019]. 
Ind.—Chicago, etc., R. Co. v. Neiz- 
godski, 66 Ind. A. 557, 118 NE 559. 
Ky. —Helm Vv. Louisville, ete, R. Co., 
33 SW 396, 17 KyL 1004 
La.—Newsom v. Illinois Cent. R. 
Co. o1 1 Hany A. 50,0122 SSA. 
Me.—Dougherty v. Maine Cent. R. 
Co.,°-125 Me. 160; 132 A 209. 
N. J.—New Jersey Cents Re Co. tv: 
Moore, 24 N. J. L. 824. 
N. C.—Norwood v. Raleigh, ete., R. 


Co., 111.N. C. 236, 16 SE'4; Clark v. 
Wilmington, ete., R. Co., 109 N. C. 
430, 14 SE 43, 14 LRA 749; Deans v. 
Wilmington; ete?) Ro 'Co.; 207 Nis 


686, 12 SE 77, 22 AmSR 902. 

Tex.—St. ours) etc, oR. NCO: revs 
Price, (Commn. A.) 269 ‘sw 422 [aff 
(Civ. A.) 244 SW 642]; Texas, etc., 
R. Co. v. Harrington, (Commn. A.) 
eee, 188 [rev (Civ. A.) 209 SW 

W. Va.—Butcher v. West Virginia, 
etc., R. Co., 37 W. Va. 180, 16 SE 457, 
18 LRA 519. 

[a] Mere negligence.—‘“‘Negligence 
on the part of a person whom hurt of 
any sort befalls, mere negligence, will 
not preclude the recovering of damag- 
es; the negligence must have com- 
bined in some degree, albeit slight, 
with the negligence of the defendant, 
as an immediate and operative or 
moving cause for what happened.” 
Dougherty v. Maine Cent. R. Co., 125 
Me. 160, 161, 132 A 209. 

[b] Application of rule.—In an ac- 
tion for killing plaintiff's mule at a 
railroad crossing, it was not enough 
to show. that plaintiff’s agent was neg- 
ligent in driving on the track, but 
such negligence must have: contribut- 
ed Dror nately to the killing. Sea- 
board Air Line R. Co. v. Roy, 14 Ala. 
A. 202, 69 S 2383 [certiorari den: sub 
nom. Ex p. Seaboard Air Line R. Co}; 
193 Ala. 679, 69 S 1019}. 

61. Chapman vy. Missouri Pac. R. 
Co., 217 Mo. A. 312, 269 SW 688. See 
also Burham v. St. Louis, ete., R. Co., 
56 Mo. 388 (holding that a direct but 
remote contribution to the injury is 
not negligence barring recovery). 

62. Chicago, ete., R. Co.'v. Bidding- 
erj62 Ind.Al 47'9% 109 NB 953. 

63. Chapman v. Missouri Pac. R. 
Co., 217 Mo. A. 312, 269 SW 688. 

64, Ark.—Choctaw, etc, R. Co. w 
Baskins, 78 Ark. 355, 98 SW 757. 


eS Se eS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1926] 


where, notwithstanding his negligence, the injury 
could have been avoided by the exercise of proper 
eare on the part of the railroad company;®* but 
contributory negligence is a defense where it is 
shown to have been a proximate cause,°° or a con- 
curring proximate cause,°’ of the injury, as where 
the traveler’s negligence contributed in such a way 
that without it the accident would not have oceur- 


red. 2-69 
Stop, look, and listen.”°. 


D. C.—Grant v. Baltimore, etc., R. 
Co., 9 D. C. 277 [writ of error dism 
93 U. S. 898, 26 L. ed. 231). 

Ga.—Brunswick, etc. R. Co. v. 
Hoover, 74 Ga. 426 

Il].—Elgin, etc., R. Co. v. Hoadley, 
eet 462, 77 NE 151 [aff 122 Ill. A. 

Ky.—Louisville, ete., R. Co. v. Eck- 
man, bet Ky. ool. 125 SW 129. 

N. C.—Franklin v. Linville River 
ne Con 1292. IN: Co Ty 135 (Sst: 
Horne v. Atlantic Coast Line R. Co., 
See C. 645, 87 SE 523, AnnCas1918A 

(i. 

Tex.— Gulf, ete. R. 
(Civ. A.) 87 SW 863. 

Wis.—Winstanley v. Chicago, etc., 
R. Co., 72 Wis. 375, 39 NW 856. 

[a] Stumbling.—The fact that one 
injured by being struck by moving 
railroad cars stumbled and fell on the 
track and for that reason could not 
escape does not relieve the railroad 
from liability if he was not guilty of 
contributory negligence in being on 
the track, ‘although the operatives 
could not have avoided his injury aft- 
er discovering his peril. Gulf, etce., R. 
SA v. Melville, (Tex. Civ. A.) 87 SW 

65. Railroad’s liability for injury 
avoidable notwithstanding contribu- 
tory negligence see 
1948. 

66. Me.—Da ve -<Boston,, ete. “RR. 
Co., 96 Me. 207, Zo A 771, 90 AmMSR 335, 
97 Me. 528, 55 A 420. 

Md.—McNab v. United R;,-etc., Co., 
94 Md. 719, 51 A 421. 

Miss.—McKenna v. Alabama, 
R. Co., 87 Miss. 652, 40 S 426. 

Tex.—Texas, etc., R. Co. v. Harring- 
ton, (Civ. A.) 209 SW 68) [rev on 
fhe grounds (Commn. A.) 235 SW 

Vt.—Corbin v. Grand Trunk R. Co., 
78 Vt. 458, 63 A 138, 

67. Ala.—Hines v. Cooper, 204 Ala. 
535, 86 S 396. 

Cal.—Basham vy. Southern Pace. Co., 
176 Cal. 320, 168 P 359. 

Ind.—Wamsley v. Cleveland, 
R. Co., 41 Ind. 

NE 640. 


R.Co., 153° La: 129, 95 S511; Morrow 
v. Kansas City Southern R. Co., 147 
Warn 493, (85. Se2Ly. 

Mich.—Krouse v. Southern Michi- 
gan R. Co., 215 Mich. 139, 183 NW 768. 

Mo.—Stottler v., Wabash R. Co., 
181 Mo. A. 642, 164 SW 668. 

N. H.—Gibson v. Maine Cent. R. Co., 
75 N. H. 342, 74 A 589; Batchelder v. 
Boston, ete., R. Co., 72 N. H. 528, 57 
A 926. 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R-=Co., 184 N.-C. 179, 113 
SE 672. 

S. C.—Osteen v. Atlantic Coast Line 
R. Co., 119 S. C. 438, 112 SE. 352; -Gosa 
Zecouthers R. Co., 67 S. C. 347,*45- SH 


Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 

Vt.—Flint v. Central Vermont R. 
Co. 82 Vt. 269, 73 A 590. 

Va.—Chesapeake, etc, R. Co. v. 
Hall, 109 Va. 296, 68 SE 1007; South- 
ern R. Co. v. Hansbrough, 107 Va. 733, 
60 SE 58; Smith v. Norfolk, ete., R. 
Co., 107 Va. 725, 60 SE 56. 

[a] Illustrations.—(1) Where a 
bicycle rider struck by a train at a 
erossing could have avoided it by 
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Co. v. Melville, 


etc., 


etc., 
A. 147, 82 NE 490, 83 


infra §§ 1945- 
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to obey the stop, look, and listen rule,’ his negligence 
in this respect will not be a defense where it did not 
proximately contribute to the accident,’* but will be 
a defense where proximate cause is shown." 
Proximate cause shown. Under the particular 
facts involved, the negligence of the traveler has 
been held the proximate cause of the injury where 
he attempted to cross in front of a train he knew to 


be approaching,’* or in disregard of signals,’® or 


Although a traveler fails 


stopping up to the time he was with- 
in ten feet of the track if he had used 
due care, and defendant’s servants, by 
using the same care, could have avoid- 
ed the injury by stopping up to the 
time the train was within one hun- 
dred feet of the point of collision, but 
not thereafter, his contributory neg- 
ligence precluded a recovery. Gibson 
v. Maine Cent. R. Co:, 75 N. Hi. 342, 
74 A 589. (2) The law imposes the 
same duty on plaintiff, whose auto- 
mobile collided with defendant’s in- 
terurban train at a crossing, aS upon 
defendant, and, since neither dis- 
charged the duty imposed by law, the 
law affords no relief. Shortino v. 
Salt Lake, etc., R. Co., 52 Utah 476, 
174 P 860. (3) Where the negligently 
fast speed of a train, and the negli- 
gent inattention of one driving a wag- 
on toward a crossing, each contributed 
to and caused the wagon driver’s 
death in a collision, and each contin- 
ued to the moment of collision, the 
railroad was not liable. Basham v. 
Southern Pac. Co., 176 Cal. 320, 168 P 


359. 

68-69. Louisville, oe COmEv 
Hurst, 220 Ky. 402, 295 ow 458; 
James v. Delaware, etc, R. Co., 92 


N. J. L. 149, 104 A 328; New Jersey 
Cent. R. Co. v, Moore, 24 N. J. L. 824; 
West Constr. Co. v. Atlantic Coast 
Line R.2Co, 184 N. C. 179, 113 (Sm 
672; Shortino v. Salt Lake, etc., R. 
Co., 52 Utah 476, 174 P 860. 

[a] “Contributory negligence is a 
complete defense, everf though it be 
not the sole cause of the injury; but 
if it is only such negligence as that 
but for which the injury would not 
have occurred it.is still sufficient.” 
Louisville, ete., R. Co. v. Hurst, 220 
Ky. 402, 408, 295 SW 458. 

Degree of contribution to injury see 
infra § 1928. 

70. Causal relation under facts: 
Ee see infra text and notes 

4-83. 

Not established see infra text and 

notes 84-87 


71. ‘See supra §§ 1879-1904. 
72. Hines v. Paden, 204 Ala. 592, 87 
S 88; Hines v. Champion, 204 Ala. 


227, 85 S 511; Central of Georgia R. 
Co. v. Hyatt, 151 Ala. 355,743. S 867; 
Chicago, etc., R. Co. v. Neizgodski, 66 
Ind. A. 557, 118 NE 559; Jennings v. 
Susquehanna, ete., R. Co., 84 Pa. Su- 
per. 442. 

[a] Illustration.—If plaintiff's 
negligent failure to stop his automo- 
bile did not proximately contribute to 
the collision at the point where the 
street crossed defendant’s railroad, it 
would not bar recovery. Chicago, etce., 
R. Co. v, Neizgodski, 66 Ind. A. 557, 
118 NE 559. 

[b] Damage to car.—The failure 
of one whose car was damaged at a 
crossing to stop, look, and listen be- 
fore entering upon the track, to’ pre- 
clude him from recovery upon simple 
or initial negligence, must have con- 
tributed proximately to the injuries. 


Hines v. Champion, 204 Ala. 227, 85 
Sioa 
73. U. S.—Lehigh Valley R. Co. v. 


Kilmer, 231 Fed. 628, 145 CCA 514 
[certiorari den 242 U. S. 627 mem, 37 
SCt 13 mem, 61 L. ed. 535 mem]. 
Ala.—Hines v. Cooper, 205 Ala. 70, 
88 S 133; Hines v. Cooper, 204 Ala. 
535, 86 S 396. 
26 Ga. A. 


Ga.—Hines v. Stevens, 


379, 106 SE 298. 

Mo.—Herrell v. St. Louis-San Fran- 
cisco- R. ‘Co; 18 SW (2d) '431- 

W. Va.—Cavendish v. Chesapeake, 
etc., R. Co., 95 W. Va. 490, 121 SE 498; 
Seat v. McAdoo, 85 W. Va. 524, 102 SE 

Wis.—Van Dunk vy. Chicago, 
R. Co., 188 Wis. 476, 206 SW 852. 

[a] Concurring negligence.—An 
automobile driver cannot:recover for 
injuries in a collision, although the 
railroad was guilty of simple initial 
negligence which proximately caused 
the injury, if he was guilty of a 
breach of duty in failing to stop, look, 
and listen before proceeding to the 
point of danger, which contributed to, 
or was a proximate cause of the in- 


ete., 


jury. Hines v. Cooper, 204 Ala. 535, 
86S 396. 

74. Fla.—Egley v, Seaboard Air 
Line Rie Cos 84 Mar 147, 93 "Si 170 


Louisville, ete., R. Co. v. Padgett, 71 
Fila. 90, 70 S 998. 

Tll.—Haecker v. Chicago, 
Cos od EMEA DiiOs 

Ky.—Barrett v. Louisville, ete., R. 
Co., 206 Ky. 662, 268 SW 283. 

La. i etc., 
Co., Inc. v. Weber King Mfg. Co., 8 
La. A. 631. 

Mont.—Roberts v. Chicago, ete., R. 
Co., 67 Mont. 472, 216 P 332 

N. Y.—Kulp Transp. Lines’ v. Erie 
R.-Co., 132 Mise. 821, 230 NYS 490. 

N. S.—Morrison vy. Dominion Iron, 
etc., Co., 45 N.S. 466. 

[a] Driving slowly onto track.— 
One who approaches a railroad cross- 
ing in an automobile at a point where 
an approaching train may be seen at 
a great distance, and fails to wait for 
a passing train before undertaking to 
eross, but drives his automobile slow- 
ly on the track in front of the train, 
cannot be said to have exercised rea- 
sonable precaution for his own safe- 
ty, and not to have been the sole cause 
of his injuries by the train. Egley 
v. Seaboard Air Line R. Co., 84 Fla. 
147, 93 S 170. 

[b] Recrossing track in front of 
moving train. Haecker y. Chicago, 
ete); HinGowro dl, Ti Aad 10. 

[c] Truck slowing down and then 
attempting to cross.—Negligence of 
a truck driver, driving in front of a 
train after slowing down, and thereby 
indicating to the brakeman on the en- 
gine pushing a flat car an intention to 
stop, was the proximate cause of the 
accident. Shahee Jones Furniture, 
ete., Co., Inc. v. Weber King Mfg. Co., 
8 La. A. 631. 

Crossing in front of approaching 
train generally see supra §§ te rahe 

75. Cleveland, etc, R. 
Houghland, 44 Ind. A. 73, 85 NS 369, 
88 NE 623. 

[a] Proceeding in fog despite 
warning whistle—Where decedent 
continued to approach a_ railroad 
erossing at which he was killed, aft- 
er having heard the whistle of a train, 
knowing that he could not see the 
train owing to a dense fog prevailing, 
and thereafter took no precautions to 
stop his vehicle and carefully listen 
for the train before permitting his son 
to drive on the track, he was negligent 
as a matter of law, and his negligence 
proximately contributed to the acci- 
dent. Cleveland, ete., R. Co. v. Hough- 
land, 44 Ind. A. 73, 85 NE 369, 88 NE 
623. 


etce., R. 
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where the traveler failed to stop,7® or to look and 
listen,?7 where he crossed a defective bridge at too 
great a speed,’® or ran into a passing’® or station- 
ary®® train, or climbed between railroad cars block- 
ing a crossing,®! or resisted the efforts of railroad em- 
ployees to prevent his crossing,*? or attempted to 


ride the train.*? 
Proximate cause not shown. 


Disregarding warnings of railroad 
employees generally see supra § 1911. 

76. Hines v. Cooper, 205 Ala. 70, 
88 S 133; Gibson v. Atlantic Coast 
Line R. Co., £10 S. Cr 3380, 96 Sik 519%; 
Cavendish Vv. Chesapeake, ete., R. Co., 
95 W. Va. 490, 121 SE 498; Morrison 
v. Dominion Tron, etc., Co., 45 N. S 
466. 

[a] Slowing down to let train pass 
instead of coming to full stop.—Gib- 
son v. Atlantic Coast Line R. Co., 110 
S. C. 331, 3382, 96 SE 519 (where the 
‘ court said: ‘His own reckless con- 
duct was the direct and proximate 
cause of his injury. He saw the train 
when he was at least 150 feet from 
it. He did not stop, although he 
could have done so, and made no ef- 
fort to stop it. He thought by timing 
his movements ‘and still running his 
automobile the train would pass over 
the crossing before he reached it. He 
had defective lights on his car. ‘The 
only inference that can be drawn from 
the evidence is that not the failure 
to have gates or a watchman at the 
crossing or the high rate of speed of 
the train, but the careless, reckless 
conduct of the plaintiff, was the cause 
of his injury’’). 

77. Ala.—Hines v. Cooper, 205 Ala. 
70, 88 S 133. 

Ga.—Hines v. Stevens, 26 Ga. A. 
379, 106 SE 298. 

N. C.—Davidson v. Seaboard Air 
Line R. Co., 171 N. C. 634, 88 SE 759. 

Or. —Blackburn v. Southern Pac. 
GOs osuOL 12 Leo Ores 220- 

Tex.—Louisiana R., etc., Co. v. Lot- 
dermilk, (Civ. A.) 295 SW 198. 

Va.—Brammer v. Norfolk, ete. R. 
Co., 104 Va. 50, 51 SW 211. 

Wash.—Baker v. Tacoma HElectric 
R. Co., 44 Wash. 575, 87 P 826. 

W. Va.—Cavendish y. Chesapeake, 
RvCo:,.95 Ws Va. 490), 2195S 

; Cline v. McAdoo, 85 W. Va. 524, 
102 SE 218. 

Alta.—Maygard v. Canadian Pac. R. 
Co., [1929] 4 DomLR 1064, [1929] 2 
West Wkly 652. 

N. S.—Morrison v. Dominion Tn oD, 
ete., Co., 45 N. S: 466. 

{a] Where plaintiff knew that it 
was about train time, and could have 
observed an approaching train if he 
had looked or listened, and knew that 
the automobile he was towing was 
heavily loaded, and would have got- 
ten across the track before the arrival 
of the train if his car had not stalled 
because of such load, he was negligent 
in going into a place of danger with 
the automobile overburdened, and 
such negligence, and not the negli- 
gence of the railroad, if any, was the 
proximate cause of the damage to his 
automobile. Hines v. Stevens, 26 Ga. 
A. 379, 106 SE 298. 

{[b] Where one -crossing double 
tracks fails to look for a train on one 
of the tracks not regularly used by 
trains moving in that direction, and is 
injured by carelessly driving in front 
of a moving train, the proximate 
cause of his injury is his own contrib- 
utory negligence, and not the negli- 
gence of the railroad in failing to ring 
the bell or blow the whistle, as re- 
quired by statute. Cline v. McAdoo, 
85 W. Va. 524, 102 SE 218: 

Stop, look, and listen rule generally 


Under the particular 
facts involved, the negligence of the traveler has 
been held not the proximate cause of the injury where 
he failed to stop,§* or to look and lsten*® before 
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cated.§7 


see supra §§ 1879-1904. 

78. Eberhart v. Seaboard ait “Line 
R, Co., 34 Ga, A. 49, 129 SE 

[a] Twenty-five miles an Pee at 
night.—Driving over a bridge main- 
tained by a railroad across a highway 
ona dark and rainy night at a speed 
of twenty to twenty-five miles an hour 
was held the proximate cause of the 
injury, to an occupant other than the 
driyer, received when the car struck 
the side of a structure, even though 
there was a defect in the guard rails. 
Eberhart v. Seaboard Air-Line R. Co., 
34 Ga. A. 49, 129 SE 2. 


79. Morier v. Hines, 81 N. H. 48, 
122 A 330. 
[a] Motor .cyclist—Where the 


driver of a motor cycle, Which ran in- 
toa train on a crossing, knew or ought 
to have known that the train was com- 
ing, and he could have stopped his 
vehicle or diverted its course just be- 
fore he struck the engine, his attempt 
to cross was the sole cause of his 
passenger’s injuries as well as his 


own. Morier v. Hines, 81 N. H. 48, 
122 A 330. 
80. 


Yano v. Stott Briquet Co., 184 
Wis. 492, 199 NW 48. 

[a] Car lights dimmed.—Where 
an automobile with lights dimmed 
collided with a stationary freight car, 
partially projecting across the street 
intersection, there was causal con- 
nection between the contributory neg- 
ligence and the injury to the carasa 
matter of law. Yano v, Stott Briquet 
Co., 184 Wis. 492, 199 NW 48. 

81. Studer v. Southern Pac. Co., 
121 Cal. 400, 53 P 942, 66 AmSR 39 
(climbing over couplings between 
cars, when the train started back- 
ward without warning); Reno v. Ya- 
z00, ete., R. Co., 188 La.. 76, 70 S43. 
Compare infra text and note 86. 

Use of defective or obstructed 
eronatpas generally see supra §§ 1914— 

82. McAnally v. Pennsylvania R. 
Co., 194 Pa. 464, 45 A 326, 47 LRA 788 
(resisting gateman’s attempt to keep 
him back, whereby he is thrown and 
has his leg cut off). 

83. Cardwell v. Louisville, ete., R. 
Co., 185 Ala. 628, 64 S 564. 

[a] Turning back after crossing.— 
If, after a boy safely crossed the 
tracks, he turned about to “ride the 
train,” and was injured away from 
the crossing, his act, not being known 
to the trainmen, and not being such 
as they could anticipate, must be held 
to be the sole cause of his injury, re- 
gardless of negligence in making a 
“kicking switch” across the highway. 
Cardwell v. Louisville, ete., R. Co., 
184 Ala. 628, 64 S 564. 

84. Central of Georgia R. Co. v. 
Hyatt, 150 Ala. 355, 48 S 867; Central 
of Georgia R. Co. v. Faust, 17 Ala. A. 
96, 82 S 36 [certiorari den Ex p. Faust, 
203 Ala. 248, 82 S 345]; Whitney v. 
Northwestern Pac. R. Co., 39 Cal. A. 
139,178 P 326. 

[a] Chain of causation broken.— 
Where plaintiff failed to stop his au- 
to before crossing a railroad track, 
and as he was proceeding over the 
track saw an approaching train, and, 
although he could have continued 
over the track and escaped, in his 
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crossing a railroad track, where he attempted to) 
cross in front of an approaching train,§°% or where 
he attempted to cross between railroad cars obstruct- 
ing a crossing,®® or where the traveler was intoxi- 


[§ 1927] 12. Effect of Contributory Negligence®® 
—a. In General. 
ing otherwise,®® and subject to the exception which 
obtains when the conduct of defendant is willful or 
wanton,?° and subject to the doctrine of comparative 
negligence which obtains in some jurisdictions,°* 


In the absence of statute provid- 


fright and confusion plaintiff stalled 
his engine while the auto was on the 
track, the chain of causation was bro- 
ken and plaintiff's negligence in fail- 
ing to come to a full stop before cross- 
ing was not the proximate cause of 
the accident. Central of Georgia R. 
Co. v. Faust, 17 Ala. A. . 96, 82 S36 
[certiorari den Ex p. Faust, 203 Ala. 
248, 82 S 345]. 

85. Central of Georgia R. Co. v. 
Hyatt, 150 Ala. 355, 48 S 867; Whit- 
ney v. Northwestern Pac. R. Co., 39 
Cal. A. 189, 178 P 326; Cottam v. Ore- 


gon Short Line R. Co., 55 Utah 330, 
187 P 827. 
[a] If engine which ran over and 


killed decedent could not have been 
seen or heard had he looked and list- 
ened, then such failure on his part 
was not the proximate cause of his 
death. Georgia Cent. R. Co. v. Hyatt, 
150 Ala. 355, 43 S 867. 

[b] Car stalled by defect in cross- 
ing.—Where plaintiff's -automobile, 
stalled on the tracks by reason of a 
defect in the crossing, was struck by 
an engine driven without lookout, his 
failure to look and listen for the train 
before going onto the track cannot be 
held to have been the cause of the in- 
jury. Cottam v. Oregon Short Line 
R. Co, 165 Utah 330: 137 Psa7z6 

Stop, look, and listen rule generally 
see supra §§ 1879-1904. 

8514. Texas, etc., R. Co. v. Pearson, 
(Tex. Commn. A.) 238 SW 1108 [rev 
(Civ. A.) 224 SW 708]. 

Crossing in front of approaching 
trains generally see supra §§ 1912— 
LOLS. 

86. Grant v. Baltimore, etc., R. Co., 
9 D. C. 277 (holding the act of plain- 
tiff in attempting to climb between 
the cars of a train obstructing a 
erossing, whereby he is injured by the 
sudden starting of the train without 
warning, not to be the proximate 
cause of the injury). Compare supra 
text and note 81. 

Use of defective or obstructed 
crossings generally see supra §§ 1914-— 


o. 


87. Owen v. Delano, (Mo. A.) 194 
SW. 756. 
fa] Lying on track in drunken 


stupor.—"‘Even if deceased was lying 
in a drunken stupor on the track, if 
he was at a place where the defend- 
ants’ duty was to look, and, by the 
exercise of ordinary care, they could 
have seen him in ample time to have 
avoided the injury, and such care was 
not exercised, and deceased was there- 
by run over ‘and killed, then defend- 
ants are liable, and decedent’ s drunk- 
enness is not the proximate cause of 
his injury.” Owen v. Delano, (Mo. A.) 
194. SW 756, 760. 

Intoxicated persons generally see 
supra § 1925. 

88. As defense to willful or wan- 
ton injury see supra § 1846. 

Effect of contributory negligence 
generally see Negligence §§ 530-538. 

Injury avoidable notwithstanding 
2 Pane negligence see infra §§ 
19 


89. See infra §§ 1929-1931, 

90. See infra §§ 1945-1948; supra 
§ 1846. 

91. See infra §§ 1940-1943. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1927] 


contributory negligence bars recovery for injuries 
sustained’ in a railroad crossing accident.®? 


92. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485; Rogers v. Chicago, etc., R. 
Co., 39 F. (2d) 601; Wabash R. Co. v. 
Zayac, 30 F. (2d) 764; Conrad v. 
Wheelock, 24 F. (2d) 996; Dernberger 
v. Baltimore, etc., R. Co., 234 Fed. 405 
[aff 243 Fed. 21, 155 CCA 551); Hurl- 
burt v. Erie R. Co., 231 Fed. 911, 137 
CCA 481; Dunworth v. Grand Trunk 
Western aEe Co., 127 Fed. 307, 62 CCA 
225; McCann v. Chicago, etc., R. Co., 
105 Ped. 480, 44 CCA 566; Walker v 
Kinmare, 76 Fed. 101, 22 CCA 75. 

Ala.—Louisville, etc., R. Co. v. Cal- 
vert, 172 Ala. 597, 55 'S 812; Louis- 
ville, etc., R. Co. v. Richards, 100 Ala. 
365, 13S 944; Wood v. Northern Ala- 
bama R. Co., Be Ale. Av bt sy 187 iS 
495; Louisville, etc., R. Co. v. Rush, 
22 Ala, A. 195, 114 S 21. 

Cal.—Young v. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61 [supersed- 
ing 279 P 438]; Basham v: Southern 
Pac. Cole L716 ‘Cal. 22.0; “168 Ps 358; 
Hager v. Southern Pac. Co., 98 Cal. 
309, 33 P 119; Hearne vy. Southern Pac. 
Co. 50 Cal. 482. 

Colo.—Nichols v. Chicago, etc., R. 
Co., 44 Colo. 501, 98 P 808; Chicago, 
ste. R. Or Va Crisman, 19 Colo. 30, 34 

Del.—Gray v. Pennsylvania R. Co., 
32 Del. 450, 139 A 66; Trimble v. 
Philadelphia, etc, i: Co., 27 Del. 519, 
89 A 370. 

Ga.—Linder v. Brown, 137 Ga. 352, 
73 SH 734: iY hie etc., RSCG. “ve 
Winn, 19 Ga. 440. 

Ida.—Smith v. Oregon Short Line 
R. Co., 47 Ida. 604, 277 P 570 

Til. — Tlinois Cent. Re Co; Vv. Oswald, 
338 Ill. 270, 170 NE 247; Rockford, 
etc., R. Co. v. Byam, 80 Ill. 528; Chi- 
etc., R. Co. v._ Jacobs, 63° Hl. 
1783) Chieazo, ete., R- Co.) vy. Sack, 
136 Ill. A. 425; Cleveland, etc., Ro Ce: 
v. Huston, 125 Tl. oy 74a Ludolph Vv. 
Chicago, etc., R. Co., 16 TA. 2393 
Illinois Cent. R. Co. Vv. Farrell, 86 TL 
A. 426; Chicago, etc., R. Co. v. Bar- 
nett, 56 Ill. A. 384. See Brand v. Os- 
borne, 184 Ill. A. 11. 

Ind.—Union Tract. Co. v. Ringer, 
199 Ind. 405, 155 NE 826; Director 
Gen. of Railroads v. Nicewanner, 193 
Ind. 463, 141 NE 1; Toledo, etc., R. 
Co. v. Shuckman, 50 Ind. 42; Ohio, 
ete., R. Co. v.,Gullett, 15 Ind. 487; 
Evansville, ete., R. Co. v. Lowdermilk, 
15 Ind. 120; Ft. Wayne, etc., Tract. 
Co. v. Schoeff, 56 Ind. A. 540, 105 NH 


924; Cleveland, etc., R, Co. v. Wuest, 
41 Ind. A. 210, 83 NE 620; Wamsley 
v. Cleveland, etce., R. Co., 41 Ind. A. 


147, 82 NE 490, 83 NE 640; Cleveland, 
etc., R. Co. v. Wuest, 40 Ind. A. 693, 
82 NE 986; Baltimore, etc., BR. Co. Vv: 
Talmage, 15 Ind. A. 263, 43) NE 1019; 
Louisville, etc., R. Co. v. Stephens, 13 
Ind. A. 145, 40 NE 148. 

Iowa.—Powers v. lowa Cent. R. Co., 
157 Iowa 347, 136 NW 1049; Williams 
v. Chicago, etc., R. Co., 189 Iowa 552, 
117 NW 956; Payne Vv. Chicago, etc., 
Re Go. 108 Iowa 188, 78 NW 813; Sala 
v. Chicago, etc., RS Co:7 85 Towa 678, 
52 NW 664. 

Kan.—Clark v. Atchison, etc., R. Co., 
127 Kan. 1, 272 P 128; Schaefer v. 
Arkansas Valley Interurban R: Co., 
104 Kan. 394, 179 P 323 [reh den 104 
Kan. 740, 181 Patsy: Bunton v. Atchi- 
son, ete., ee (CO: 100 Kan. 165, 163; P 
801: Chicago, etc., R. Co. v. Bartley, 
H3oP 66. 

Ky.—Nashville, ete., R. Co. v. Byars, 
233 Ky. 309, 25 SW (2a) 733; Louis- 
ville, etc., R. Co. v. Hurst, "220 Ky. 
402, 295 Sw 458; Louisville, ete., R. 
Co. v. Bays, 220 Ky. 458, 295 SW 452; 
Chicago, etc., eOOne Ve Armstrong, 
168 Ky. 104, 181 SW 957; Louisville, 
etc., R. Co. v. Lyons, 146 Ky. 603, 
148 SW 31; Adkisson v. Louisville, 
etc., R. Co., 110 SW_284, 33 KyL 204; 
Louisville, etc., R. Co. v. Wilson, 124 
Ky. 836, 100 Sw 802, 30 KyL 1048; 
Southern R. Co. v. Winchester, 105 
SW 167, 82 KyL 19; Meacham y. Lou- 


RAILROADS — 


The 


isville, etc., R. Co., 45 SW 363, 20 KyL 
412. See Williamson Vv. Norfolk, etc., 
R. Co., 160 Ky. 158, 169 SW 613 ‘(sup- 
porting text and applying law of West 
Virginia). 

La.—Young y. Louisiana Western 
R. Co., 158 La. 129, 95 S 511; Morrow 
v. Kansas City Southern R. Co., 147 
La. 493, 85 S 217; Newsom v. Illinois 
Cent. R. Goi, ad Tia: As 560, 122 S 874; 
Smith v. Louisiana, ete: jh. Co., 16 
Lian A. 502 120: S 669; Guillot v. 
Texas, etc.; R. Co., 8 La. A.143; An- 
arepont Vv. Texas, etc, Ri Co, 5 Las 
A. 625; Sullivan v. Tremont, ete., R. 

y . 358; Curry vy. Illinois 

. 1 La, A. 145:—Gibbons v. 

New Orleans Terminal Co., 1 La. A. 
371 [aff 159.La. 347, 105 S 367). 

~Md.—State v. New York, vete., OR: 

Co., 127 Md. 651, 96 A 809: Cowen v. 

Dietrick, 101 Mad. 46, 60 A 282; West- 

ern Maryland R. Co. v. Kehoe, 83 Md. 

434, 35 A 90; Pennsylvania R. Co. v. 

McGirr, 61 Md. 108. 
eee ’—Mynning v. Detroit, ete, R. 
, 64 Mich. 93, 31 NW 147, 8 AmSR 


Minn.—Franklin — v. Minneapolis, 
etc., R. Co., 179 Minn. 480, 229 NW 
797; Arine v. Minneapolis, etc., R. Co., 
76 Minn. 201, 78 NW 1108, 1119. 

Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096. 298 
SW 795; Hall v. St. Louis-San Fran- 
sisco R. Co., 240 SW 175; Butts v. St. 
Louis, etc., 15% Co., 98 Mo. 272, 11 SW 
754; ‘Stottler v. Wabash R. Co., 181 
Mo. A. 642, 164 SW 668; Jackson v. 
Southwest Missouri R. Co., 171 Mo. 
A. 430, 156 SW 1005 es 189 SW 381]; 
Sims y. St.-Louis, ete., R. Co., 116 Mo. 
A. 572, 92 SW 909. 

Mont.—Roberts v. Chicago, ete., R. 
Co., 67 Mont. 472, 216 P 332. 

Nebr.—Johnston  v. Delano, 100 
Nebr. 192, 158 NW 1034; Omaha, etc., 
asl Co. v. Talbot, 48 Nebr. 627, 67 NW 

N. H.—Gibson v. Maine Gent, R..Cos 

75 N. H. 342, -74 A 589. 

N. J.—Hoopes v. West Jersey, etc., 
R. Co., 65 N. J. L. 89, 47 A 27; Runyon 
v. New Jersey Cent. R. Co., 25-N. J. L. 

N. Y.—Wilds v. Hudson River R. 
Co., 29 N. Y. 815; Wilds v. Hudson 


River R:Co., 24 N. Y. 430, 23 HowPr’ 


492 /[rev 33 Barb. 5031; Se we 
Oswego, etc., R. Co., 18 N. 422; Cox 
v. New York’ Cent., ete., R. Geis 69 App. 
Div. 451, 74 NYS 1011: Koehler v. 
Rochester, ete. RCo; 66 Hun 566, 21 
NYS 844; ’Bieseigal v. New York Cent. 
R. Co., 33 Barb. 429 [rev on the facts 
34 N. Y. 622, 90 AmD 741]; Sheffield 
Vv. Rochester, Sten ny Co.. (21 * Barp; 
339; Baxter v. Second Ave. R. Co., 
26 N. Y. Super. 510; 30 HowPr. 221. 

N. C.—Harrison v. North Carolina 
Re Co:, (194. IN. (C) 6565/1140 SH 598; 
Johnson v. Seaboard Air Line R. Co., 
163 N. C. 431, 79 SE 690, AnnCas1915A 
598: Coleman v. Atlantic Coast Line 
Ri Co, 053 Ni, GC, 322,69 SE 251) 

Oh.—Schmidt v. Baltimore, ete., R. 
Co.,4 13- Oh» \Cir.sCt, “N. ‘Si. 49:7; °32 Oh: 
Cir. Ct. 539; Devore v. Pittsburg, -etc., 
R..Co., 9 OhNPNS 401. 

Pa.—Miller v. Pennsylvania R. Co., 
299 Pa. 68, 149 A 85; Tull v. Balti- 
more, ete., R. Co., 292 Pa. 458, 141 A 
263; Beynon’ v. Pennsylvania R. Co., 
168 Pa. 642, 32 A 84: Gangawer v. 
Philadelphia. etc., R. Co., 168 Pa. 265, 
382 A 21; Groner v. Delaware, etce., 
Canal Co., 153 Pa. 390, 26 A 7: 

S. C.—Gosa v. Southern R. CoReey 
S. C. 347, 45 SE 810. 

Tex.—Galveston, ete. R. Co. 
Matula, 79 Tex. 577, 15 SW 573, 19 sw 
376; Tnternational, eten EE Cow ave 
Dyer, 76 Tex. 156, 183 SW 377; Gal- 
veston, ete., R. Co. v. Polk, (Civ. iA) 
63 SW 343: Texas Midland R. Co. v. 
Tidwell, (Civ. A.) 49 SW 641; San An- 
tonio, ete Rot Cowsv. Bergsland. 12 
Mex Givi “Al> 97, 34, SwW*155b;. Gulf, 
étc5 Ri Co. v- Scott, (Civ. A.) 27 SW 
827; Gulf, etc., Tt Cola Shieder, 
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doctrine applies where the negligence of the railroad 
was prior to,®° or concurrent with,®* that of the trav- 


(Civ. A.) 26 SW 509; Texas, etc., R. 
Co. v. Brown, 2 Tex. Civ. A. 281, 21 
Sw 424, 

Utah.—Shortino vy. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; Rogers 
v. Rio Grande Western R. Co., 32 
Utah 367, 90 P 1075. 

Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228; Southern R. Co. 
v. Hansbrough, 107 Va. 733, 60 SE 58; 
Stokes v. Southern R. Co., 104 Va. 817, 


52 SE 855; Hogan v. Tyler, 90 Va. 19, 
17 SE 723. 
Wis.—Kanass v. Chicago, etc., R. 


Co., 180 Wis. 49, 192 NW 383. 

Man.—Royle v. Canadian Northern 
R. Co., 14 Man. 275. 

Ont.—Atkinson v. Grand Trunk R. 
Co., 17 Ont. 220; Fewings v. Grand 
Trunk R. Coy,2% OntWN 1, 14 OntWR 
586; Lennox V. Grand Trunk R. Coren 
OntWR 771. 

See Davis v. Cain, 86 Fla. 18, 97 S 
305 (stating common-law rule, but 
decided under statute changing rule). 

Compare Florida cases infra § 1943. 

[a] No exception in favor of prop- 
erty damage.—The driver of a vehicle 
whose negligence directly contributed 
to a collision with a train at a cross- 
ing and precluded recovery for per- 
sonal injuries could not recover for 
the injuries to his team and vehicle. 
Williams v. Chicago, etc., R. Co., 139 
Iowa 552, 117 NW 956 (distinguishing 
a case where recovery was allowed for 
en to cattle left at large). 

[b] Persons in complete and inde- 


pendent control of their own move-- 


ments, who are about to cross a rail- 
way track, like passengers and drivers 
of horse vehicles and automobiles, 
cannot recover against a negligent 
railway company, unless they them- 
selves are free from negligence. 
Schaefer v. Arkansas Valley Interur- 
ban R. Co., 104 Kan. 394, 179 P 323 
[reh den 104 Kan. 740, 181 P*118]. 

[ec] Duty of road.—The only duty 
that a railroad company owes one who 
is guilty of contributory negligence in 
being on a track at a crossing is not 
willfully or wantonly to run over him, 
and not negligently to run over him 
after discovering his peril; and con- 
tributory negligence is a complete de- 
fense to negligent failure to discover 
his peril. Louisville, ete., R. Co. v. 
Calvert, 172 Ala. 597, 55 S 812. 

93. Wood v. Northern Alabama R. 
Coi, 22 Ala. A. 513, 117 S 495; Louis- 
ville, ete., R. Co. v. Rush, 22 Ala. A. 
195, 114 S 21; Khoury v. Louisiana 
Western R. Co., 140 La. 369, 72 S 998. 

[a] Antecedent negligence.— 
Where defendant railroad introduced 
evidence to sustain its plea of a 
motorist’s contributory negligence in 
failing to stop, look, and listen before 
going on the track, it was entitled to 
instructions that the motorist could 
not recover for any antecedent negli- 
gence of defendant to which the mo- 
torist’s negligence contributed. Wood 
v. Northern Alabama R. Co., 22 Ala. 
AS 1513, 1174S) 495. 

[b] Initial negligence.— Where 
plaintiff, in a personal injury action 
against a railroad, was guilty of con- 
tributory negligence, proximately con- 
tributing to the injury in failing to 
stop, look, and listen before driving 
his automobile onto the track, there 
ean be no recovery for the initial neg- 
ligence of the railroad. Louisville, 


etc., R. Co. v. Rush, 22 Ala. A. 195, 
114 S 21. 
94. Cal.—Christman vy. Southern 


Pace. Co.,) 38iCal pA 196) 175) P1808; 

iT, G.—-Spencer Vv. Baltimore, etc., R. 
Col, ¢1b)D. C.-138,°54°-AmR 269. 

Mo.—Sims vy. St. Louis, ete., R. Co., 
116 hie: A. 572, 92 SW 909. 

N. Y.—Owen v. Hudson River R. 
Cou 1b) Ney Super.23 74) 

S. C.—Mercer v. Southern R. Co., 
66 S. C. 246, 44 SE 750. 

[a] Illustrations.—(1) If the col- 
lision and injury were caused by the 
concurrent negligence of both parties, 
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eler, and where the railroad company is not charge-: 


able with negligence after the position of the injured 
party is discovered or by the exercise of reasonable 
care could have been discovered.®® It has no appli- 
cation where the injured party’s negligence is prior 
in point of time,®* and where the railroad company 
by the exercise of reasonable care might have avoid- 
ed the consequences of his negligence.®? 

‘Ground for precluding recovery is the traveler’s 
failure to use reasonable care,®* and not the distinct 
doctrine®® of assumed risk. 

[§ 1928] b. Degree of Contribution to Injury.’ 
Negligence for which the traveler is responsible is 
contributory negligence barring recovery under the 
above rule? if it contributed as a proximate cause* 
of the accident in the slightest degree,° and a for- 
tiori where it was the main contributing® or the sole” 
cause of the injury. Such negligence need not, how- 
ever, be the sole cause of the injury,® and it has been 
said that to recover plaintiff must show that he is 
wholly free from contributory negligence. 

[§ 1929] c. Statutory Provisions!°—(1) In Gen- 
eral. The strict common-law rule that contributory 
negligence, however slight, is a complete bar to re- 
covery for injuries negligently inflicted has been 
modified either generally,1+ or with respect to cross- 
ing accident cases,!? by statute in many jurisdic- 
tions.13 
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[§§ 1 1927-1931. 
[$ 1930] es Rigtutes Imposing Liability in Case 
of Violation.‘ The rule of contributory negligence 
is ordinarily not changed or abrogated by reason of 
a statute or ordinance imposing a liability on account 
of the violation thereof, by which an injury results,?* 
unless the statute or ordinance imposes an absolute 
liability for the damages so caused.?® 
[§ 1931] (8) Statutes Changing Degree of Negli- 
gence Requisite To Bar Recoyery.!7 Under a stat- 
ute providing that contributory negligence shall not 
be a defense in certain cases “unless it is shown that, 
in.addition to a mere want of ordinary care, the per- 
sqn injured . . was, at the time of the colli- 
sion, guilty of gross or willful negligence, or was 
acting in violation of the law,”1® either gross negli- 
gence or violation of the law by plaintiff will re- 
lieve defendant of liability.1° But a mere want of 
ordinary care will not preclude recovery.*° A stat- 
ute providing that, if a person is injured at a publie 
crossing by a collision with the engines or ears, con- 
tributory negligence short of gross negligence is not 
a defense?! is inapplicable to a crossing accident 
where there is no collision.2? A statute providing 
that a slight want of ordinary care on the part of a 
traveler shall not preclude recovery for personal 
injury or death caused by the railroad’s violation of 
the statutory precautions** does not apply to an ac- 
tion for damages to property;** nor where the neg- 
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neither can recover from the other, 
and defendant is entitled to a verdict. 
Owen v. Hudson River R. Co., 15 N. Y. 
Super. 374. (2) If the railroad com- 
pany is careless and negligent and a 
party killed at the crossing is also 
negligent and the admixture of the 
negligence of both brings about the 
injury, the railroad company is not 
liable. Mercer v. Southern R. Co., 66 
S. C. 246, 44 SE 750. (3) Where a 
truck driver approached a railroad 
crossing, the view of trains from 
which was obstructed, at such speed 
that he could not stop before reaching 
the rails, his negligence precluded re- 
covery, and the fact that the railroad 
company was concurrently negligent 
did not aid plaintiff’s case. Christ- 
man v. Southern Pac. Co., 38 Cal. A. 
196, 175 P 808. 


95. Grand Trunk R. Co. v. Ives, 
PAA We SS 408-5 12 “SCtEV679; "36 Ly. ed. 
485; Texas, etc., R. Co. v. Nolan, 62 


Fed. 552, 11 CCA 202. 

Liability for injury avoidable not- 
withstanding contributory meatieeees 
see infra §§ 1945-1948. 

96. Wood v. Northern ICA ak R. 
Co., 22 Ala. A. 513, 117 S 495; Spencer 
¥. Baltimore, etc.; R. Co. 15 D: C. 138, 
54 AmR 269; Louisville, etc., R. Co. v. 
Hames, 135 Ga. 67, 68 SE 805; Mend- 
enhall v. Philadelphia, etc., R. Co., 
202 Pa. 427, 51 A 1028. 

{a] Tllustrations.—(1) A traveler 
upon a public highway, in approaching 
a railroad crossing, must exercise or- 
dinary care for his own safety, but, al- 
though he may not observe such care, 
he is not necessarily precluded from 
recovering for injuries to his person 
received on the crossing, if, after it is 
apparent that the engineer of the com- 
pany is disobeying Civ. Code (1895) 
§ 2222, requiring an engineer when ar- 
riving at a post, prescribed to be fixed 
at a distance of four hundred yards 
from the center of the railroad cross- 
ing, to blow the whistle until the en- 
gine arrives at the crossing, and 
check the speed of the train, such 
traveler then exercises ordinary care 
in endeavoring to escape the conse- 
quences of the company’s negligence. 
Louisville, ete., R. Co. v. Hames, 135 
Ga. 67, 68 SE 805. (2) However negli- 
gent plaintiff may have been in cross- 
ing in front of the moving train, he 


having got safely across and his horse 
then being frightened by the escape 
of steam from the heating apparatus 
of the railroad company near _ the 
crossing and having backed in front 
of the engine, his negligence is not 
contributory. Mendenhall v. Phila- 
delphia, etc., R. Co., 202 Pa. 427, 51 
A 1028. 

97. Texas, etc., R. Co. v. Nolan, 62 
Fed. 552, 11 CCA 202. See also infra 


§§ 1945-1948. 
98. _Chicago, etc., R. Co. v. Ran- 
126, 65 NE 142 [aff 


dolph, 199 Tll. 
OM! TT vAGet Ae 

99. Assumed risk see infra § 1944. 

1. Chicago, ete; "R.. Com vie Ran= 
dolph, 199 Ill. 126, 65 NE 142 {aff 101 
LD A cA ye OS 

2. Contributory meri seuce gener- 
ally see Negligence § 53 

Comparative eniinenes see infra §§ 
1940-19438. 

Statutory provisions generally see 
infra §§ 1929-1931. 

3. See supra § 1927. 

4. See supra § 1926. 

5. Cleveland, etc., R. Co. v. Wuest, 
40 Ind. A. 693, 82 NE 986. 

6. Smith v. Louisiana, etc., R. Co., 
10 La. A. 502, 120 S 669. 
foes Morier v. Hines, 81 N. H. 48, 122 


8. See supra § 1926. 

9. Nashville, ete., R. Co. v. Byars, 
233 Ky. 309, 25.SW (2d)- 733: 

10. Railroad’s violation of statu- 
tory duties see passim infra §§ 1933-— 


939. 
11. See Negligence § 538. 
12. Cross references: 


Changing degree of negligence see 
infra § 1931. 
Comparative negligence” see infra §§ 
1942, 19438 
Imposing liability see infra § 1930. 
Particular violations see passim infra 
§§ 1933-1939. 
13. See statutory provisions. 
14. Particular statutes see passim 
infra §§ 19388-1939. 
15. U. S.—Field v. Chicago, etce., 
R. Co., 14 Fed. 332, 4 McCrary 573. 
Ark.—Texarkana, ete, R., Co. v. 
Bullington, 47 SW 560; St. Louis, etc., 
R. Co. v. Dingman, 62 Ark. 245, 35 SW 
219; St. Louis ete., R. Co. v. Leathers, 
62 Ark. 235, 35 SW 216. 
Cal.—Meeks v. Southern Pac. R. Co., 


52 Cal. 602. 


Ida.—Wheeler v. Oregon R., etc., 
Co,, 16 “Ada. 37558102, Piss. 

I11.—Toledo, etc., Ry Cos vii rGalS 
lagher, 109 THs AS 67. 

Ind.—New York, etc., R. Co. v. Rob- 


bins, 38 Ind. A. 172, 76 NE 804. 

Iowa.—Lang v. ‘Holiday Creek R., 
etc., Co., 49 Iowa 469. 

Md.—Glick . v. Cumberland,  ete., 
Hlectric R. Co., 124 Md. 308, 92 A 778. 

Mo.—Weller v. Chicago, ete., Re Cox 
120 Mo. 635, 23 SW 1061, 25 SW 532. 

Wis.—Schneider v. Chicago, ete., R. 
Co., 99 Wis. 378, 75 NW 169. 

See Woods v. Public Serv. Co., 84 
N, J. L..171, 173, 85 A 1016 Ca street 
railroad case recognizing the rule, 
and cit Cyc). 

16. Southern R. Co. 


v. Simpson, 131 
Fed. 705, 65 CCA 563; 


Louisville, ete., 


. Co..v, Howard, 90 Tenn. 144, 19 
SW 116. 
17. Comparative negligence see 


infra §§ 1942, 1943. 

Under particular statutory provi- 
sions see passim infra §§ 1933-1939. 

18. See statutory provisions. 

19. Howard v. Payne, 120 S. CGC. 1, 
112 SE 437. 
fa] Statute plainly provides for 
alternative conditions in no sense 
synonymous, and for a judge to add 
the requirement that such gross neg- 
ligence as would relieve defendant 
must have amounted to a violation of 
the law is prejudicial error. Howard 
v. Payne, 120-S..C. 1, 112 SH 437. 

20. Glenn v. Southern R. Co., 145 
S.C. 41, 142-SH 801; See v. At- 
lana, ete, wR. Coy, 805 os 537, 59 SH 
644; ‘Grand Trunk Reno: McAlpine 
[1913] A.C, 83:8, 13 ern ee 613, 13 
EastLR 187. 

21. See statutory provisions. 

22. Dobbins v. Seaboard Air Line 
R. 'Co.,°108 S.C. 254, 93 SE 932: 

[a] Auto driven into ditch to avoid 
collision with train.—Dobbins v. Sea- 
board Air Line R. Co., 108 S. C. 254, 
93 SE 932 (traveler’s lack of ordinary 
care a defense). 

23. See statutory provisions. 

24. Kanass v. Chicago, etc., R. Co., 
180 Wis. 49, 192 NW 383. 

[a] - Illustration.—In an action for 
damages to a tractor struck by a train 
at a farm crossing, a slight want of 
ordinary care on plaintiff's part was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


= 


‘ 
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§§ 1931-1933] 


ligence was more than slight;?5> nor where the rail- 
road’s act was not such as to constitute a violation 


of the statute.?® 
Retroactive effect. 


9° 


ditions?‘ do not apply to crossing accidents oceurring 


before their passage.?* 


[§ 1932] d. Effect and Nature of Railroad’s Vio- 
In the absence of con- 
trary statute,°° the effect of contributory negli- 
gence*! is not changed by the fact that the railroad 
or violated its common-law** or 


lation of Duty in General.” 


was negligent,*? 
statutory** duties in any respect.*® 
a traveler is not excused from his 


enough to prevent a recovery, as the 
statute relative to the effect of slight 
want of care in personal injury or 
death cases was inapplicable. Kanass 
ve Chicago, ete, R. Co., 180 Wis: 49; 
192 NW 383. 

25.. Swanson v. Lake Superior 
Terminal Transfer R. Co., (Wis.) 228 
NW 257. See Franklin v. Minneapolis, 
etc., R. Co., 179 Minn. 480, 229 NW 797 
(holding that heedlessly going upon 
a railroad track immediately in front 
of an approaching train is more than 
“slight negligence’ within Wis. St. 
(1927) § 192.27, providing that slight 
want of ordinary care by a person in- 
jured shall not bar recovery for injury 
or death caused by the negligent fail- 
ure of a railway company to comply 
with requirements of the statute as to 
crossing signals). 

[a] Illustration.—A bicyclist, not 
stopping in a safe place from which 
he could first see the approaching 
train theretofore obscured from view 
by standing cars on intermediate 
tracks, but continuing without looking 
until the moving car was about three 
feet away when the front wheel of the 
bicycle was on the track, is guilty, not 
merely of slight want of ordinary 
care, but of contributory negligence, 
defeating recovery for injuries sus- 
tained as a matter of law. Swanson 
v. Lake Superior Terminal Transfer 


R. Co., (Wis.) 228 NW. 257. 

26. “MeMillan v. Chicago, etc., R. 
Co., 179 Wis. 323, 191 NW 510. 

[a] Illustration.—The negligence 


of a railroad company in placing cars 
on a sidetrack so that they extend into 
a streét and obstruct the view of the 
main track is not within the scope of 
St. (1921) § 1809, limiting speed over 
erossings without an alarm bell, and 
hence contributory negligence of the 
traveler, even though slight, bars re- 
covery. McMillan vy. Chicago, etc., R. 
Co., 179 Wis. 323, 191 NW 510. 

27. See statutory provisions; 
supra text and notes 18-26. 

28. O’Toole v. Duluth, etc., R. Co., 
153 Wis. 461, 140 NW 293; Clemons 
Vv. Chicago, €tc,, R: Co., 137 Wis. 387, 
119-NW 102. 

29. Particular wrongful acts of 
railroad see infra §§ 1933-1939. 

30. See statutory provisions; 
passim infra §§ 1933-1939. 

31. Damages reduced see infra § 
19438. 

Recovery barred see supra § 1927. 

32. Cal.—Chrissinger v. Southern 
PACs On Loo. Cal. aOL9, pbtoe PE Libs 
Stefanich y. Payne, 54 Cal. A. 210, 201 
P 940. 

Del.—Nailor v. Maryland, etc., R. 
Co., 29 Del. 145, 97 A 418. 

Ind.—Korrady v. Lake Shore, etc., 
R. Co., 131 Ind. 261, 29 NEY 1069 

Ky kentucky Tract., ete: ‘Co. v. 
Brawner, 208 Ky. 310, 270 SW 825; 
Cross v. Illinois Cent. R. Co., 110 SW 
290, 33 KyL 432; Illinois ‘Cent. R. 
oF v. Jackson, 65 SW 342, 23 KyL 
405. 
Md.—State v. Baltimore, etc, R. 
Co., 73 Md. 374, 21 A 62, 11 LRA 442. 

Mo.—State v. Reynolds, 286 Mo. 204, 
226 SW 564 [mod sub nom. Schulz v. 
ae ete., R. Co., (A.) 223-Sw 

Tex.—Louisiana R., etc., Co. v. Lou- 


and 


and 


Statutes abrogating the de- 
fense of contributory negligence under specified con- 
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care by the fact that the railroad is negligent,**® or 
has violated a statutory duty.37 


The railroad’s vio- 


lation of statutory duties may, however, be consid- 


38 
gence. 


In other words, 
duty to exercise 


dermilk, (Civ. A.) 12 SW (2d) 824, 827. 

Va.—Atlantic Coast Line R: Co. v. 
Church, 120 Va. 725, 92 SE 905. 

“Although the railway company 
was also guilty of negligence, the 
leading rule is that there can be no 
recovery of damages where the. neg- 
ligence of the traveler contributed 
proximately to the injury.’ lLouisi- 
ana R., etc., Co. v. Loudermilk, supra. 

33. Brooks vy. Baltimore, ete., 
Co., 285 Fed. 743; Northern’ Pac. R. 
Co. viz. Tracy, +91 Fed. 15S CARB. 

34. Uz S.—_Dernberger v. Balti- 
more, etc., R. Co., 243 Fed. 21, 155 CCA 
651 [aff 234 Fed. 405] (West Virginia 
statute); Northern Pac. R. Co. v. 
Tracy, 191 Bed. 15, 111 CCA 557: 

Ala. "Weatherly Nee Nas yeee 
im. Co: L66-Alay 575, 516s) 95 

Ind,—Cincinnati, ete., R. fos v. But- 
lex, 103 Ind. 31,7 2 NE 1338. 

Ma. —Glick v. Cumberland, ete., 
Electric R. Co., 124 Md. 308; 92 A 778. 

Mo.—Hudson v. Wabash Western 
R. Co., 107 Mo. 13) 14 Sw: £5: [rev 32 
Mo. A. 667], 123 Mo. 445, 27 SW 717. 

N. Y.—Steves v. Oswego, etce., R. 
Co., 18 N. Y. 422. 

Tex.—Marshall, ete., R. Co. v. Pet- 
ty, (Civ. A.) 134 SW 406. 

Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SE 155. 

W. \Va.—Canterbury v. Director 
Gen., 87 W. Va. 233, 104 SH 597. 

Can.—Grand Trunk Pac. R. Co. v. 
Marl, [1923] Can. S.C: 397; 29 :Cank 
Cas 3838, [1923] 2 DomLR 741, [1923] 
2 WestWkly 123 [allowing app 69 
DomLR 436, [1922] 3 WestWkly 406 
(dism app 66" DomLR 401)]. 

[a] Statutory and common-law du- 
ty.—‘‘The defendant was required by 
statute to plank this crossing and to 
maintain it in suitable condition, and 
was expressly made liable for any in- 
jury suffered by reason of its fail- 
ure so to do. Beyond this, it was the 
duty of the defendant to exercise care 
and watchfulness in approaching the 
crossing with its train in recognition 
of the right of the public to use it 
and the probability of its use, but nei- 
ther its statutory nor’ common-law 
duty excluded the defense of con- 
tributory negligence.” Northern Pac. 

Ti COm VA Lbracy. 2OLe beds dia. elias Lael 
CCA O57. 

{[b] Violation of regulations as to 
time of shunting cars.—Grand Trunk 
Paci @o.ly. Marl, \il923 "Cans. Os 
397, 29 CanRCas 383, [1923] 2 DomLR 
741, [19238] 2 WestWkly 123 [allow- 
ing app 69 DomLR 436, [1922] 3 West 
Wkly 406 (dism app 66 DomLR 401) ]. 

[ec] Failure to maintain overhead 
crossing.—Marshall, etc., R. Co. v. 
Petty, (Tex. Civ. A.) 134 SW 406. 

35. Particular violations see 
fra §§ 1933-1939. 

36. UW. S.i—Chicago, ete., R. Co. v. 
Houston, 95 U. S. 697, 24 L. ed. 542. 

Cal.—Stefanich v. Payne, 54 Cal. A. 
210, 201 P 940. 

Ind.—Cleveland, ete., R. Co. v. Mar- 
kle, 187 Ind. 553, 119 NE 371 [super- 
seding 114 NE 440]. 

Iowa.—Oliver v. Iowa Gent. R. Co., 
122 Iowa 217, 97 NW 1072. 

Mo.—State v. Bland, 237 SW _ 1018 
[quashing sub nom. Sandry v. Hines, 
(A.) 226 SW 646]; Reeves v. Kansas 


ete., 


in- 


ered as bearing on the issue of contributory negli- 


Where traveler knows or ought to know®® of dan- 
ger at a crossing in time to avoid it, and fails to do 
so, there ean be no recovery notwithstanding the 
railroad company was itself guilty of negligence,*° 
as where the railroad company failed to have a light 
upon the engine in the nighttime.*? 

[§ 1933] e. Particular Violations of Duty by Rail- 
road*2—(1) Safety Devices and Flagmen.*? 
defense of contributory negligence** is available, 


The 


City, etce., R. Co., 251 Mo, 169),158)Siw 
2; Burge v. Wabash R. Co., 244 Mo. 
76,148 SW 925; Holtkamp v. Chicago, 
etc., R. Co., 208 Mo, A. 316, 234 SW 


°1054, 


Mont.—Rau v. Northern Pac. R. Co., 
289 P 580. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10. 

[a] Illustration.—The least that 
the law demands of one approaching a 
railroad crossing is the exercise of 
ordinary care for his own safety, and 
that is requiréd, although the railway 
company may be guilty of negligence, 
since such crossings are signals of 
danger to travelers upon the public 
highways. State v. Bland, (Mo.) 237 
SW 1018 [quashing sub nom. Sandry 
v. Hines, (A.) 226 SW 646]. 

[b] One slightly deaf is not re- 
lieved of the effect of his contribu- 
tory negligence in standing on or near 
the tracks of a railroad, although he 
is standing on one of the principal 
thoroughfares of a city. Oliver v: 
Iowa Cent. R. Co., 122: Iowa 217; 97 
NW 1072. 

37. Cal.—Stefanich v. 54 
Cal. A. 210, 201 P 940. 

Conn.—Cottle v. New York, etc., R. 
Co., 82° Conn. 142,72) Aat2ie 

Del.—Philadelphia, ete., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776. 

Mo.—Reeves v. Kansas City, etc., R. 
Co., 251 Mo. 169, 158 SW 2; Burge 
ee eee R. Co., 244 Mo. 76, 148 SW 

Mont.—Rau v. Northern Pac. R. Co., 
289 P 580. 

Nebr.—Eggeling v. Chicago, etc., R. 
Co., 228 NW 361. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10: 

Particular statutory duties see pas- 
sim infra §§ 1933-1939. t 

38. Cleveland, etc., R. Co. v. Mar- 
kle, 187 Ind. 553, 119 NE: 371 [super- 
seding 114 NE 440]. 

[a] Tllustration.—A person who 
erosses a railroad track is not re- 
lieved of the duty of exercising such 
care as an ordinarily prudent person 
would exercise under similar cirecum- 
stances by the railroad company’s neg- 
ligence in operating trains in violation 
of the city speed regulations or in 
failing to give warning signals as re- 
quired by statute, but such circum- 
stances may be considered as bearing 
on the conduct of the person injured. 
Cleveland, etc., R. Co. v. Markle, 187 
Ind. 553, 119 NE 371 [superseding 114 
NE 440]. 

39. Knowledge and appreciation of 
cone se generally see supra §§ 1860, 


40. Casey v. Chicago, etc., R. Co., 
157 Fed. 66, 84 CCA 570; Atchison, 
etc., R. Co. v. Withers, 69 Kan. 620, 
eee 542,978) P-451. 

41. Pakalinsky v. New York Cent., 
ete.; R. Co., 82 N. Y. 424. 

42. Care required of railroad gen- 
erally see supra §§ 1788-1809. 

43. Statutory and municipal regu- 
lations generally see supra §§ 1042— 
HO54 iin 51°C. T. 

44. Contributory negligence: 

As barring recovery see supra § 1927. 
Ae eon of damages see infra.§ 


Payne, 
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even though the railroad has breached its duty to 
provide flagmen,*® warning signs,#® or mechanical 
safety devices,*” at a crossing, or has failed to make 
the proper use of such safety provisions,*® or to keep 
them in adequate operative condition,*® or although 
the flagman is not properly attending to his duties.*° 
breach of its duty in any of these 
respects does not excuse the traveler from exercising 
ordinary care for his own safety.>? 

A traveler’s failure to 
request special flag protection, available at a crossing 
under railroad rules, is not negligence where the 


The railroad’s 


Flag protection on request. 


traveler is ignorant of the rule.°? 


Statutes imposing liability®? on a railroad for fail- 
ure to maintain signboards at crossings,°* or to main- 
tain safe crossings,®® do not preclude the defense of 


contributory negligence. 


Where traveler knows or ought to know®® of dan- 


45. Wabash R. Co. v. Zayac, 30 F. 
(2d) 764; Sullivan v. Tremont, etc., R. 
Co., 4 La. A. 358; Lake Shore, etc., R. 
Co. v. Geiger, 8 Oh. Cir. Ct. 41, 4 Oh. 
Cir. Dec. 307. 

46. Sanders v. Charleston, etc., R. 
Co., 93 S.C. 543, 77 SE 289. 

47. Glick v. Cumberland, etc., Elec- 
tric R. Co., 124 Md. 308, 92 A 778; 
Sanders y. Charleston, ete., R. Co., 93 
S. C. 543, 77 SE 289. 

48. Welch v. Baltimore, etc., R. Co., 
23 Del. 140, 76 A 50; Cross v. ‘Illinois 
Cent. R. Co., 110 SW 290, 33 KyL 432; 


O’Neill v. Reading Core 296)4P a: 319, 
145 A 840. 
[a] Crossing signal bell not rung. 


—Welch v. Baltimore, etc., R. Co., 23 
Del. 140, 76 A 50 (plaintiff recovered 
under facts). 

[b] Failure to lower gates in time. 
—O’Neill v. Reading Co., 296 Pa. 319, 
145 A 840. 

49. Headley v. Denver, etc., R. Co., 
60 Colo. 500, 154 P 731; Etheridge v. 


Norfolk Southern R. Co., 143 Va. 789, 
129 SE 680. 
[a] Automatic bell.—Headley  v. 


Denver, etc., R. Co., 60 Colo. 500, 154 
Pst (out of order and failed to ring). 

[b] Automatic signal and bellL.— 
Etheridge v, Norfolk Southern R. Co., 
eo 789, 129 SE 680 (not function- 
ing 

50. Lake Shore, etc., R. Co. v. Sun- 
derland, 2 Ill. A. 207. 

[a] Flagman negligent.—Cross v. 
Illinois Cent. R. Co., 110 SW 290, 33 
KyL 432. 

51. Stefanich v. Payne, 54 Cal. A. 
210, 201 P 940; Welch v. Baltimore, 
etc., R. Co., 23 Del. 140,76 A 50. 

[a] Flagman not in place.—Stef- 
anich vy. Payne, 54 Cal. A. 210, 201 P 


940. 
52. Graves v. Chicago, etc., R. Co., 
damages to 


207 Lowa 30, 222 NW 344 

[a] In action for 
threshing outfit in a collision with a 
train at a private crossing, an instruc- 
tion that plaintiff would not be guilty 
of contributory negligence in failing 
to make a request for flag protection, 
unless he had knowledge of the com- 
pany rule requiring the section fore- 
man to furnish such protection when 
requested, was correct. Graves v. 
Chicago, etc., R. Co., 207 Iowa 30, 222 
NW 344. 

53. Generally see supra § 1932. 

54. -Field v. Chicago, etc., R. Co., 


14 Fed. 332, 4 McCrary 573; Lang v 
Holiday Creek R., etc., Co., 49 Iowa 
469; Dodge v. Burlington, etc., R. 


Co., 34 Iowa 276; Artz v. Chicago, etc., 
R. Co., 34 Iowa 153; Glick v. Cumber- 
land, etc., Electric R. Co., 124 Md. 308, 
92 A 778. 

fa] Rule applied.—(1) The omis- 
sion of a railroad company to have a 
signboard at a highway crossing to 
warn people of approaching trains as 
provided by statute does not render 
the company absolutely liable to per- 
sons injured at such crossing, if such 
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closed.°® 
[§ 1934] (2) 


Regia Ne nen 
Ayes “88 19833-1935 


ger at a crossing in time to avoid it, and fails to do 
so, there can be no recovery notwithstanding the rail- 
road company failed to have a flagman or watehman 
at the crossing,®” to maintain a signboard at the 
crossing as required by law,°* or to have the gates 


Lookout.*® Contributory negli- 


gence is available as a defense®! despite failure. of 


the railroad company to maintain a proper lookout 


from the train,®? even though the action is brought 
under a statute imposing liability®? for damages 
resulting from such failure.®* 


Where, however, such. 


statute imposes an absolute liability,®® contributory 


negligence is no defense.°°® 
[§ 1935] (8) Signals*7—(a) In General. 
defense of contributory negligence®® is available not- 


. The 


withstanding the railroad’s failure to sound proper 


person’s negligence contributes to the 
injury. Artz v. Chicago, etc., R. Co., 
34 Iowa 153. (2) The liability of a 
railroad company for death or per- 
sonal injuries caused by the failure to 
erect a signboard does not attach ab- 
solutely under the statute where it 
appears that the damages sustained 
are the result of the injured party’s 
own negligence and are not caused by 
the absence of the signboard. Field v. 
Chicago, etc., R. Co., 14 Fed. 332, 4 
McCrary 573. 

55. Hanson v. Chicago, ete., R. Co., 
94 Iowa 409, 62 NW 788; Reeves v. 
Dubuque, ete., R. Co., 92 Iowa 32, 60 
t ioas) (each construing Code [1873] 

56. Knowledge and appreciation of 
Conor generally see supra §§ 1860, 

57. Duncan v. Missouri Pac. R. Co., 
46 Mo. A. 198; Pakalinsky v. New 
York Cent., etc., R. Co., 82 N. Y. 424. 

58. Haas v. Grand Rapids, etc., R. 
47 Mich. 401, 11 NW 216; Gulf, 
R. Co. v. Greenlee, 62 Tex. 344. 

Chicago, ete., R. Co. v. Suther- 
land, 88 dll. A. 295; Bjork v. Illinois 
Cent. R. Co., 85 Tll. A. 269; Baltimore, 
ete., R. Co. v. Stumpf, 97 Md. 78, 


978; Briggs v. Boston, etc., R. Co., 188 
Mass. 468, 74 NE 667. 
[a] That gate is going up when 


traveler starts to cross does not jus- 
tify him in ignoring all other sights 
and sounds indicating that he cannot 
safely advance, and if in spite of such 
facts he attempts to cross and is in- 
jured by the descending gate, he can- 
not recover. Briggs v. Boston, etc., 
R. Co., 188 Mass. 463, 74 NE 667. 

60. Care required ‘of railroad gen- 
erally see supra § 6. 

Statutory and municipal regulations 
chips uae see supra §§ 1018-1021 in 51 


Injury avoidable if danger had been 
discovered see infra §§ 1945-1948. 
61. Contributory negligence: 
As barring recovery see supra § 1927. 
In mitigation of damages see infra § 


1943. 

62. Short v. Philadelphia, ete., R. 
So., 238 Del. 108, 76 A 363; Buckley v. 
Chicago, “etes;: “Ry Co.,i8. Wa. wan sebs 
Pylant v. Chicago, etc., R. Co., 8 La. 
A. 350; Sullivan v. Tremont, etc., R. 
Co., 4 La. A. 358; Grand Trunk Pac. 
R. Co. v. Marl, [19238] Can. 8, C397, 
[1923] 2 DomLR 741, [1923] 2 West 
Wkly 1238, 29 CanRCas 383 [allowing 
app 69 DomLR 436, [1922] 3 West 
Wkly 406 (dism are AY DomLR 401)]). 

63. See supra § 1930. 


64. St. Louis, Aes R. Co. v. Ding- 
man, 62 Ark. 245, 35 SW 219; St. 
Louis, etc., R. Co. v. Leathers, 62 Ark. 
Zo Oy 35 SW 216. 

Injury avoidable after danger 


should have been discovered see infra 
§§ 1945-1948. 

65. See supra 8 1930. 

66. Southern R. Co. v. Simpson, 131 
Fed. 705, 65 CCA 563 (Tennessee stat- 


signals from the train.®® 


In other words, the traveler 


ute). 
[a] Illustration.—Under Shannon 
Tenn. Code §§ 1574-1576, requiring ev- 
ery railroad company to keep some 
person on its locomotive on the look- 
out ahead, and certain other precau- 
tions, and rendering such company ab- 
solutely liable for injuries occasioned 
by a failure to comply with such sec- 
tions, contributory negligence is no 
defense. Southern R. Co. v. Simpson, 
131 Fed. 705, 65 CCA 563. 

67. Care "required of railroad see 
Supra §§ 1814, 1815. 

Statutory and municipal regulations 
gouerally see supra §§ 1006-1017 in 51 


68. Contributory negligence: 
As barring recovery see supra § 1927. 
Whe eae of damages see infra § 


69. U. S.—Texas, ley {Olay 
Cody, 166 U. S. 606, 17 s “Ot. 703, 41. 
ed. 1132. 

Ala.—Georgia Cent. R. Co. v. Fo- 
Shee, 125 Ala. 199, 27 S 1006; Leak v. 
aoe Pac. (Ri Col, 907 Adal. BOG Ss 


Cal.—Herbert v. Southern Pac. Co., 
121 Cal. 227, 58 P 651; Meeks v. South- 
ern Pac. Ri: Co. 52 Cal 602: 

Del.—Philadelphia, ete., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776; Welch 
v. Baltimore, ete, R. Co. 23 Del. 140, 
76 \A."50. 

Fla.—Southern R. Co. v. Mann, 91 
Fla. 948, 108 S 889. 

Ill.— Chicago, ete., R. Co. v. Bell, 
70; Ill. 1025 Chicago, ‘etes Rea Co. kves 
Robinson, 9 Ill. A. 89; Lake Shore, 
ete., R. Co. v. Sle get 2: Tl: A: 307. 

Ind. —Louisville, etce., R. Co. v. 
Stommel, 126 Ind. 35, 25 NE 863; ‘Cin- 
ecinnati, éte., R. Co. v. Butler, 103 Ind. 
31, 2 NE 138. 

Iowa.—-Wilson v. Chicago, ete. R. 
Co., 161 Iowa 191, 142 NW 54. 

Kan.—Missouri Pac. R. Co. v. Tra- 
hern, 77 Kan. 803, 91 P 48; Atchison, 
Otc dn Conv; Townsend, 39 Kan. 115, 
17 P 804. 

Ky.—Cincinnati, ete., R. Co. v. Cha- 
vasse, 122 SW 171; Southern R. Co. 
ee Winchester, 105 SW 167, 32 Kyl 


La.—Loftin v. Louisiana 'R., 
Co.,. 135 La, 33). 64.75 9725 Blackwell 
v. St. Louis, ete., RsCoy ‘47 La. Ann. 
268, 16 S 818, 49 AmSR 371; .Sulli- 
yan Vv. Tremont, etc. Ra Co.i4) Wana 

Miss.—Illinois Cent. R. Co. v. Me- 
Leod, 78 Miss. 334, 29 S 76, 84 AmSR 
630, 52 LRA 954 


ete., 


297 Mo. 633, 249 Sw 644; Porter Vv. 
Missouri Pac. R. Co., 199’ Mo. 82, 97 
SW 880; Green vy. Missouri Pac. Ri 


Co., 192 ‘Mo. 131, 90 SW 805; Petty v. 
Hannibal, etec., Ry Co., 88 Mo. 306. See 

Baker v. Kansas City, ete, Ri Coy 
147 Mo. 140, 48 SW 838 (holding that 
ifa traveler, when starting to cross 
a railroad track, has his attention 
called to approaching cars in time to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1935-1936] 


is not relieved of the duty to exercise ordinary care 
by the railroad’s failure to signal.”° 

Where traveler knows or ought to know of danger’! 
at a crossing in time to avoid it, and fails to do so, 
there can be no recovery notwithstanding the rail- 
road company failed to ring the bell or sound the 
of the train’s ap- 


whistle.?? If the traveler knows 
proach in time to avoid the accident, 


keep out of their way, he cannot com- 
— that no proper warning is giv- 
en 

Nebr.—Moreland v. Chicago, ete., R. 
Co., 117 Nebr. 456, 220 NW 692; Askey 
Vv. Chicago, etc., R. Co., 101 Nebr. 266, 
162 Bi W. 647. 

N. H.—-Morier y. Hines, 81 N. H. 48, 
$23. A 330 

Y.— Steves v. Oswego, etc., R. 

Coy “18 N. Y. 422; Miller v. New York 
Cent., ete., R. Co., 81 Hun 152, 30 NYS 


tbl: Dascomb vy. Buffalo, etc., R. Co., 
27 Barb. 221. 
N. C.—Bailey v. Black Mountain R. 


Co., 196 N. C. 515, 146 SE 135. 

Oh.—Schmiadt v. Baltimore, etc., R. 
Co: 13) Ohs .Cir. «Ct. aN. 'S. 497, 32 Oh. 
Cir, Ct. 539; Great China Tea Co. v. 
Nortolk. ete: he a., 2% Oh, Cir, Ct 
647; Pennsylvania Co. v. Alburn, 23 
Oh. Cir. Ct. 130; Lake Shore, etc., R. 
Co. v. Geiger, 8 Oh. Cir. Ct. 41, 4 Oh. 
Cir, Dec. 307. 

Okl.—Missouri Pac. R. Co. v. Mer- 
ritt; 104, Ok1. 77, 230 P 513. 

Tex.—International, ete., R. Co. v. 
Graves, 59 Tex. 330; Chicago, etc., R. 
Co. v. Williams, (Civ. A.) 41 SW 501. 

Va.—Southern R..Co. v. Jones, 106 
Wa. 412, 56 SE 155. 

W. Va.—Canterbury v. Director 
Gen. of Railroads, 87 W. Va. 233, 104 
SE _ 597. 

Wis.—Williams v. Chicago, etc., R. 
Co., 64 Wis. 1, 24 NW 422. 

(al Aged deaf pedestrian, who 
could have seen down the track two 
hundred feet, but did not look, was 
contributorily negligent, barring re- 
covery, even though the train gave no 
signal. Bailey v. Black Mountain R. 
Co., 196 N. C. 615, 146 SE 135. 

[b] Failure to signal “does not 
abrogate the rule of contributory 
negligence.”—Monroe v. Chicago, etc., 
R. Co., 297 Mo. 633, 648, 249 SW 644. 

70. U. S.—Chicago, ete., R. Co. v. 
Houston, 95 U. S. 697, 24 L. ed. 542; 
Dernberger v. Baltimore, etc., R. Co., 
243 Fed. 21, 155 CCA 551 [aff 234 Fed. 
405]; New York, etc., R. Co. v. Thier- 
er, 209 Fed. 316, 126 CCA 242 [certio- 
rari den 238 U. S. 621 mem, 35 SCt 603 
mem, 59 L. ed. 1493 mem]; Chicago, 
etc., R. Co. v. Bennett, 181 Fed. 799, 
104 CCA 309. 

Cal.—Stefanich v. Payne, 54 Cal. A. 
210, 201 P 940. 

Conn.—-Cottle v. New York, etc., R. 
Co., 82. Conn..142, 72 A 727. 

Ind.—Payne v. Vise, 84 Ind. A. 1, 
135 NE 585. 

Me.—Crandall v. Hines, 121 Me. 11, 
115 A 464 

Mo _—Monroe v. Chicago, etc., R. Co., 
297 Mo. 6338, 249 SW 644; Porter v. 
Missouri Pac. R. Co., 199 Mo. 82, 97 
SW 880. 

Mont.—Rau v. Northern Pace. R. Co., 
289 P 580. 

Nebr.—Eggeling v. Chicago, ete., R. 
Co., 228 NW 361. 

Wash.-—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10. 

[al Failure to look both ways.— 
Porter v. Missouri Pac. R. Co., 199 Mo. 
82, 97 SW 880. 

71. Knowledge of danger generally 
see supra §§ 1860, 1861. 

72. Chicago, etc., RR, Covyv. Bell, 70 
Ill. 102; Telfer v. Northern R. Co., 
RON es bLe 188; Pakalinsky v. New 
York Cent., etc., R. Co., 82 N. Y. 424; 
Missouri Pac. R. Co. v. Peay, (Tex.) 
20 SW 57; Houston, etc., Col: 
Nixon, 52 Tex. 19. 

73. Ala.—Central of Georgia R. Co. 
v. Graham, 218 Ala. 624, 119 S 654. 

Cal.— Gundry v. ‘Atchison, ete.,, ‘R. 
Co., (A.) 286 P 718: 

Ky.—Illinois Cent. R. Co. v. Dupree, 
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is immaterial,”® as where he was warned by means 


other than signals.*# 


failure to signal | give signals.7® 


ae. Ky. 459, 128 SW 334, 34 LRANS] 


Md.—Frank Steil Brewing Co. v. 
Washington, ey Electric R. Co., 120 
ao 419, 87 A 838 
257 Pa. 47 ‘ 101 A 8 

Tex. bias got e Co. v. Johnson, 
59 Tex. Civ. A. 354, 125 SW 933. 

See Saldana vy. Galveston, ete, R. 
Co., 438 Fed. 862 (holding that Tex. 
Rey. St. art 4232, providing that loco- 
motives shall whistle or ring before 
crossing a road, and that a railroad 
company neglecting this precaution 
shall “be liable for all damage which 
shall be sustained by any person, by 
reason of such neglect,” does not ren- 
der a company violating such statute 
liable for an injury to one who sees 
ip approaching train in time to avoid 
it 

Persons entitled to benefit of sig- 
nals see supra § 1821. 

74. Arena v. Delaware, etc., R. Co., 
292 Fed. 1; Chesapeake, etc., R. Co. 
v. Hall, 109 Va. 296, 63 SE 1007. 

[a] Lowering of gates at a rail- 
road crossing is sufficient warning of 
an approaching train, and in an action 
for the death of a person who passed 
under the lowered gates on the cross- 
ing, whether or not the train gave 
a crossing signal is immaterial. Are- 
na v. Delaware, etc., R. Co., 292 Fed. 1. 

{b] Shouts of bystander.—A rail- 
road company is not liable for a ‘death 
at a crossing for failing to give stat- 
utory signals; the warning cries of a 
bystander in fact notified decedent of 
the train’s approach, or would have 
given her notice, if she had used ordi- 
nary care, so that she could have 
avoided the accident. Chesapeake, 


‘etce., R. Co. v. Hall, 109 Va. 296, 63 
SE 1007. 
75. Statutes changing degree of 


pre eeuee in general see supra § 


76. See supra § 1935. 

77. U. S.—Dernberger v._ Batlti- 
more, -ete;, R. Co.,. 243 Fed. 21, 155 
CCA 551 [aft 934 Fed. 405] (West Vir- 
ginia statute); New York, etc., R. Co. 
yv. Thierer, 209 Fed. 316, 126 CCA o42 
{certiorari den 238 U. oS 621, 35 SCt 
603, 59 L. ed. 1493]. 

Cal.—Stefanich v. Payne, 54 Cal. A. 
210,201 P 940. 

Conn.—Cottle v. New York, ete., R. 
Co., 82 Conn. 142, 72 A 727, 

Del.—Philadelphia,: etc., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776; Bu- 
ehanan v. Philadelphia, etc., R. Co., 
24 Del. 88, 75 A 872. 

Ind.—Cincinnati, ete., R. Co. v. But- 
ler; 103° Ind. 31,2 NE 138; Ackerman 
v. Pere Marquette R. Co., 58 Ind. A. 
212, 108 NE 144. 

Mo.—Daniel v. Pryor, 227 SW 102; 
Maclay v. Missouri Pac. R. 'Co., (A.) 
299 SW 626; Flannagan v. St. Louis- 
San Francisco R. Com CA.) i297 SW 
463; Sandry v. Hines, (A.) 226 SW 
646 ‘Tquashed sub nom. State v. Bland, 
237 SW 1018]; Whitesides v. Chicago, 
etc., R. Co., 186 Mo. A. 608, 172 SW 
467; Turner v. St. Louis, ete., i Cor, 
134 Mo. A. 397, 114 SW 1026. 

Mont.—Rau v. Northern Pac. R. Co., 
289 P 580. 

Nebr.—Hegeling v. Chicago, etc., R. 
ae 228 NW 361. 

Y.—Wilds v. Hudson River R. 
ae ad N. Y. 430; Steves v. Oswego, 
etc., R. Co., 18 N. ¥. 422: 

S. C.—Osteen v. Atlantic Coast Line 
R. Co.,,119 S..C. 438, 112 SH 352. 

Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SE 155. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10. 


[§ 1936] (b) Under Statute,.7® 
ply, even though the failure to signal was a violation 
of express statutory 
of statutes imposing a liability’® for damages sus- 
tained in a crossing accident by reason of failure to 


These rules*® ap- 


requirements,*? as in the case 


Director 
Gen, of Railroads, 87 W. Va. 233, 104 

Eng.—Grand Trunk R. Co. 'v. McAI- 
pine, [1913] A. C. 838, 13 DomLR 618, 
13 HastLR 187. 

Man.—Reid v. Grand Trunk Pac. R. 
Co., 35 Man. 239, [1925] 4 DomLR 
658, [1925t 3 WestWkly 427 (allowing 
app [1925] 4 DomLR 220]. 

See Tennessee Cent. R. Co. v. Page, 
153 Tenn. 84, 95, 282 SW 3876 (where 
the court said: “Driving an automo- 
bile upon a railroad track contrary to 
the provisions of chapter 36, Acts of 
1917, is gross negligence, and if the 
violation of the statute which forbids 
such conduct is the proximate cause 
of a collision, this conduct should al- 
ways be charged to the plaintiff in 
mitigation of damages, and in ex- 
treme cases might reduce the recovery 
to nominal damages; but the viola- 
tion of the act of 1917 cannot be set 
up as altogether excusing the railroad 
of the imperative duty imposed upon 
it to observe [signal] statutes intend- 
ed to protect life and property’’). f 

[a] Ilustrations.—(1) The fact 
that an approaching train fails to 
give the statutory signal will not ex- 
cuse one who sustains injury at a 
erossing, if he neglects the diligent 
use of all available means to prevent 
such injury. Cincinnati, etc., R. Co. 
v. Butler, 103 Ind. 31, 2 NE 1388. (2) 
Where a traveler on a highway, after 
stopping and looking for an approach- 
ing train at a distance of seventy-five 
feet from a crossing where he could 
not look down the track because of 
an obstruction, did not again look or 
listen until he was on the main track, 
where he was struck by a train, al- 
though for at least forty feet before 
arriving on such track he could have 
looked down the railroad a distance 
of over seven hundred feet, he’ was 
guilty of contributory negligence, 
precluding his recovery for his injury, 
even though the company was negli- 
gent in failing to sound a whistle as 
required by Acts (1893-1894) p 827 ¢ 
737. Southern R. Co. v. Jones, 106 Va. 
412, 56 SE 155. 

{b] Man driving too near crossing 
and thrown from a buggy when the 
horse took fright at the sudden ap- 
proach of an unsignaled train could 
not recover if guilty of contributory 
negligence. Turner y. St. Louis, etce., 
R..Co., 184 Mo. A. 397, 114 SW 1026 

[c] Pedestrian.—Failure of the 
operatives of a train approaching a 
crossing, at which a pedestrian was 
struck and injured, to give statutory 
signals, would not relieve the pedes- 
trian from contributory negligence, if 
he had an Opp r en to avoid the 
danger. New York, etc., R. Co. v. 
Thierer, 209 Fed. 316, 126 CCA 242 
[certiorari den 238 U. S. 621, 35 SCt 
603, 59 L. ed. 1493]. 

td] Wanton failure to signal.—If 
a truck driver’s gross negligence, 
recklessness, and wantonness in at- 
tempting to cross in front of an ap- 
proaching train, and the negligence 
of the train crew in failing to give the 
statutory signals, both.contributed to, 
and was a proximate cause of, the 
resulting collision, there can be no 
recovery, even though the failure to 
give the signals was willful, wanton, 
and reckless. Osteen v. Atlantic 
Coast Line R. Co., 119 S. C. 438, 112 
SE 352. 

78. Generally see supra § 1930. 

79. U. S.—Horn yv. Baltimore, etc., 
R. Co., 54 Fed. 301, 4 CCA 346. 

Cal.—Meeks vy. Southern Pac, R. 
Co., 52 Cal. 602. 
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Particular provisions. 


it violated the statute.®! 


signal.8* 


Tda.—Wheeler v. Oregon R., 
ConriGy idav(3t5,7102-P) 347. 
Ill. —Toledo, ete., R. Co. v. Galla- 
Set 109 Ill. A. 67. 
nd.—New York, etc., R. Co. v. Rob- 
bine, 88 Ind. A. 172% 76 NE 804. See 
Pittsburgh, etc. R. Co. v. West, 44 
Ind. A. 95, 69 NE 1017 (holding that 
Burns Rev. St. [1901] § 359a, making 
contributory negligence a matter of 
defense, in no way relieves a traveler 
of his duty). 
Iowa.—Sala v. Chicago, etc., R. Co., 
85 Towa 678, 52 NW 664. 
Mo.—Weller v. Chicago, ete., R. Co., 
bod. 
Co., 


etc., 


120 Mo. 635, 23'SW 1061, 25 Sw 
80. See statutory provisions. 
81. Graves v. Northern Pac. R. 

30 Ida. 542, 166 P 571. 


82. See ‘statutory provisions. 
83. Southern R. Co. v. Priester, 289 
Fed. 945 (South Carolina statute); 


Timmons v. Southern R. Co., 138 S. C. 
82, 136 SE 27. 

[a] Illustration.—Under S. C. Civ. 
Code (1912) § 3222, prescribing statu- 
tory signals for public crossings, and 
§ 3230, making the railroad liable for 
injuries for failure to give such sig- 
nals -contributing thereto, unless the 
person injured was guilty of gross or 
willful negligence which contributed 
to the injury, as those statutes have 
been construed by the state court, a 
traveler cannot recover, notwith- 
standing the failure to give statutory 
signals, if he was grossly negligent 
in going on a crossing in front of an 
approaching train without taking any 
precaution. Southern R. Co. v. Priest- 
er, 289 Fed. 945. 

[b] Gross negligence essential.— 
Where the negligent failure of a rail- 
road company to give statutory sig- 
nals is relied on, a traveler proceeding 


across the tracks cannot be held 
guilty of contributory negligence 
where not grossly negligent. Ham- 


bright v. Atlanta, etc., Air Line R. 
Co., 102 S. C. 166, 86 SE 375. 

84. See statutory provisions. 

85. Morel v. New York, etc., R. Co., 
238 Mass. 392, 131 NE 175. 

[a] Application of rule.—Under 
St. (1906) c 463 pt 2 § 245, the admin- 
istratrix of one killed in a crossing 
collision cannot recover for failure to 
give statutory signals, if deceased 
was guilty of gross negligence con- 
tributing to the damage or injury. 
Morel v. New York, etc., R. Co., 238 
Mass. 392, 131 NE 175. 


86. Morel v. New York, etc., R. Co., 
supra. 
[a] Rule applied.—Under St. 


(1906) c 463 pt 2 § 245, the owner of 
a truck struck by a railroad engine 
cannot recover for failure to give the 
statutory signals, if the driver of the 
truck, its employee, was guilty of 
gross negligence contributing to the 
damage or injury. Morel v. New 


Under a statute providing 
that a railroad must equip its locomotives with a 
specified bell or whistle and ring or blow it at a speci- 
fied distance from crossings, and that it is liable for 
damages when the statute is violated,®® it is incum- 
bent on the railroad to show the traveler’s contribu- 
tory negligence in order to relieve itself of liability 
for damages sustained in a crossing accident where 
Under statutes providing 
that signals shall be sounded a specified distance from 
crossings, and that if failure to signal contributed 
to an injury at a crossing the railroad shall be hable 
unless it is shown that the traveler, in addition to a 
want of ordinary care, was guilty of gross or willful 
negligence or was acting in violation of law contrib- 
uting to the injury,*? the traveler’s gross negligence 
precludes recovery despite the railroad’s failure to 
Under a statute providing that a plaintiff 
may recover for damages caused by failure to give 
the required signals unless it appears that, in addi- 
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York, jete.,) R.. Co., :238- Mass.’ 392, 131 
NE 175. 

87. See Morel v. New York, etc., R. 
Co., supra (dictum to the text effect, 
but where the point was not express- 
ly decided). 

88. La Fond v. Boston, etc., R. Co., 
208 Mass. 451, 94 NE 693; Glenn v. 
Southern R. Co., 145 S. C. "41, 142 SE 
801; Weaver v. Southern R. Co., 76 
Shah 49, 56 SE 657, 121 AmSR 934; 
Mercer v. Southern R. Co., 66 S. Cc. 
246, 44 SE 750. 

[a] Pedestyian killed.—Under St. 
(1906) c 463 pt 2 §§ 147, 245, requir- 
ing signals of the approach of trains 
to crossings, and making a railroad 
company liable for damages from col- 
lisions caused by its failure to give 
signals, unless the person injured was 
guilty of gross negligence, a railroad 
company is liable for the death of a 
person struck by a train at a crossing, 
where the failure to give signals con- 
tributed to the accident, unless it 
showed that decedent was guilty of 
gross negligence contributing to the 
accident. La Fond v. Boston, ete., R. 
Co., 208 Mass. 451, 94 NE 693. 

89. Care required of railroad see 
supra §§ 1827-1837. 

Statutory and municipal regula- 
tions generally see supra §§ 1025-1039 
ImvoduGn Uy 

90. Contributory negligence: 

As barring recovery see supra § 1927. 
Tp ea cio of damages see infra § 


91. Ala.—Georgia Cent. R. Co. v. 
HNoshee, 125 Ala. 199, 27 S 1006. 
Colo.—Headley v. Denver, ete, R. 
Co., 60 Colo. 500, 154 P 781. 
Del.—Short v. Philadelphia, ete., R. 
Co., 23 Del. 108, 76 A 363. 
Fla.—Seaboard Air Line R. Co. v. 
Tomberlin, 70 Fla. 435, 70 S 437. 
Ga.—Thompson vy. Southern R. Co., 
134 Gas. 8@L67 SE. 93805". Harriss vy: 
Southern R. Co., 129 Ga. 388, 58 SH 
873; Thomas v. Georgia Cent. R. Co., 
121 Ga. 38, 48 SE 683. See Georgia 
Cent. R. Co. v. Tribble, 112. Ga. 863, 
38 SE 356 (holding that, where it was 
conclusively shown that the speed at 
which the train was being run was 
higher than that prescribed by a valid 
municipal ordinance, and that no ef- 
fort was made so to check the speed 
in passing over the crossing as to be 
able to stop if necessary to prevent 
injury to one attempting to cross, 
the company was, relatively to such 
person, negligent as a matter of law, 
and in order to prevent a recovery it 
must be shown that the injury was 
done with the consent of the injured 
person, or that he could, by the exer- 
cise of ordinary care, have avoided 
the consequenecs of the negligence of 
the company). 
Ill.—Besserman v. Hines, 219 Ill. 
A. 606; Gibbons v. Aurora, etce., R. 


a oe Ae OS 


tion to a mere want of ordinary care, the person in- 
jured, or the person in charge of his person or prop- 
erty, was guilty of gross or willful negligence contrib- 
uting to the injury,** gross negligence on the part 
of the driver of a motor vehicle involved in a crossing 
accident wherein the statutory signals were not given 
precludes recovery for personal injuries to the dri- 
ver,®® for damage to the automobile,*® and, it would 
seem, for injury. to another occupant of the car who 
has committed his safety to the driver.** 
gence less than the gross or willful negligence Speers 
fied in the statute will not preclude recovery.® 

[§ 1937] (4) Speed.*® 
tory negligence®® is available, even though the train 
was run at an improper speed.*? 
train at an improper speed does not excuse the trav- 
eler from his duty to exercise due care.” 

Statutory provisions.°* 
though the speed was in direct violation of statutory 
provisions,®* such as statutes providing that a rail- 


But negli- 


The defense of contribu- 


Operation of the 
These rules apply, even 


Co., 177 Tll. A..572 [aff 263 Tll. 266, 104 
NE 1063]; Chicago, ete., Cow Ve 
Robinson, 9 Ill. A. 89. 

Ind.—Korrady v. Lake Shore, etc., 


R./ Cos, 2131- Ind. ¥2615,.529 7 NE 06 oe 
Cleveland, ete., R. Co. v. Henson, 54 
Ind. A. 349, 102 NE 399. 


Iowa.—Nosler vy. Chicago, ete. R. 
Co., 73 Iowa 268, 34 NW 850. 

Kan.—Moler v. Chicago, ete., R. Co., 
101 Kan. 280, 166 P 488. 

Ky.—Cincinnati, ete., R. Co. v. Cha- 
vasse, 122 SW’ 171; Southern R. Co. 
v. Winchester, 105 SW 167, 32 KyL 19; 
Meacham v. Louisville, etc., R. Co., 45 
SW_ 368, 20 KyL 112. 


Me.—Day v. Boston, ete., R. Co., 96 
Me. 207, 52 A 771, 90 AmSR 335. 
23 S 356 

Mo.—Monroe vy. Chicago, ete, R. 


Co., 297 Mo. 633, 249 SW 644, 257 SW 
469; Laun v. St. Louis, etc., RO Ses 
216 Mo. 563, 116 SW 5538; Green v. 
Missouri Pac. R. Co., 192 Mo. 131, 90 
SW_ 805; Peterson v. St. Louis, ete., 
R. Co.;,156 Mo.552, 57 SW. 709; Payne 
v. Chicago, ete., R. Co., 136 Mo. 562) 
38 SW 308; Taylor v. Missouri Pac. 
R. Co., 86 Mo. 457. See Cunningham 
V..ot. -bouis; ete, Re Coy CAD OS 
(2d) 166 (recognizing the rule, but 
holding that, where the unlawful 
speed proximately causes the acci- 
dent, plaintiff may recover). 

N. Y.—Hatch v. Lake Shore, etce., 
R.. Co 150 App. Dive 394. 4 NYS 
L065; Keese v. New York, ete, R. Cos, 
67 Barb. 205. 

Oh.—Schmidt v. Baltimore, ete., R. 
Co., 18 Oh: Cir’, ‘Ctl NOS 4912 Great 
China Tea Co. v. Norfolk, ete., R. Co., 
27 Oh. Cir: Ct. 647. 

Or.—Blackburn ee eouthers Pxe: 
Co., 8£O0re215, 55 P2 

Ss. D.—Buboltz v. Colca: ete., R. 
Co., 47 S. D. 512, 199 SW 782. 

Wis.—Schneider v. Chicago, ete., R. 
Co., 99 Wis. 378, 75 NW 169. 

[a] Tlustration—Where a person 
crossing a railroad track at a street 
crossing in a populous city contrib- 
utes in any degree by his own negli- 
gence to a collision by which he is in- 
jured, the railroad company is not 
liable, although it is guilty of negli- 
gence in running its train over the 
crossing at too great a rate of speed. 
Keese v. ad, RAY ete, R.2 Coe) 67 
Barb. ‘(N. Y.) 2 

92. Monroe t Senses eter ky. Coun 
297 Mo. 638, 249 SW 644, 257 Sw 469; 
Reeves v. Kansas City, etcs “Re Cor, 

51 Mo. 169, 158 SW 2; Burge v. Wa- 
fae Re Co., 244 Mo. 76, 148 SW 925; 
Sadler v. Northern Pac. R. Cox; 118 
Wash, 121, 203 P 10. 

93. Statutes changing degree of 
negligence in general see supra § 1931. 

94. Ga.—Thompson v. Southern R. 
Co:, 134 Ga. 371, 67 ‘SE 939. 

Ill.—Besserman v. Hines, 219 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 1936-1937 
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——ee 


§§ 1937-1941] 


road running trains in excess of prescribed speeds 
shall be liable for resultant injury.®® 

[§ 1938] (5) Precautions at Stations.°* 
a statute prohibiting the backing of a train, part of 
a train, or engine into or along a passenger depot at 
and requiring that it 
should be preceded by a railroad employee, and pro- 
viding that for every injury inflicted by the railroad 
while violating the statute full damages may be re- 
“without regatd to mere contributory neg: 
ligence,”®* nothing short of gross contributory neg- 
ligence will defeat recovery for damages inflicted 
while the railroad was violating the statute.°® 

[§ 1939] (6) Defective Crossings.°°® 
of contributory negligence! is available, even though 
the railroad maintained a defective crossing? in vio- 


more than a specified speed, 


covered 


lation of statute. 
[§ 1940] 138. Comparative 


606. 

Ind.—Cleveland, etc., R. Co. v. Hen- 
son, 54 Ind. A. 349, 102 NE 399. 

Mo.—Monroe y. Chicago, ete 
Co., 297 Mo. 633, 249 SW 644, 257 ’ SW 
469; Reeves v. Kansas City; Cte. Et. 
Co., 251 Mo. 169, 158 SW 2; Burge v. 
Wabash R. Co., 244 Mo. 76, 148 SW 
925%) Laun! vy. St. Louis, ete, R. -Co.7 
216 Mo. 563, 578, 116 SW 553. 

Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121, 203 P 10. 

“Tf deceased failed to look and lis- 
ten for an approaching train then he 
was guilty of negligence which would 
bar plaintiff's recovery, although the 
defendant was at the time guilty of 
negligence in running in excess of or- 
dinance speed.” Laun v. St. Louis, 
ete., R. Co., supra. f 

[a] Tllustrations.—(1) The fact 
that a through railroad train is run 
in excess of the ordinance speed does 
not abrogate the rule of contributory 
negligence nor excuse a travelet 
about to use the crossing from using 
care on his part, and no recovery may 
be had in the absence of evidence that 
plaintiff relied upon the train’s being 
run in accordance with the ordinance 
speed. Monroe v. Chicago, etc., R. 
Co., 297 Mo. 633, 249 SW 644, 257 SW 
469. (2) Where a traveler struck by 
a train at a crossing was negligent in 
entering on the track, the fact that 
the railroad company was negligent 
in running its train at an excessive 
speed in violation of a city ordinance 
could not avail the traveler, provided 
his own negligence contributed to his 
injury, and he could not recover. 
Cleveland, etc., R. Co. v. Henson, 54 
Ind. A. 349, 102 NE 399. 

{b] Watchman injured.—Where a 
watchman is employed by a railway 
company to watch trains pass over 
a public crossing and give warning of 
their approach, and he engages in an 
act not essential to the discharge of 
his duty, and fails to watch for 
trains, and is struck by an engine of 
another railroad, lawfully using the 
track, the other company ig not liable 
for the injury, although the servants 
in charge of the engine may have been 
running it at a greater speed than al- 
lowed by an ordinance. Thompson v. 
southern RaCo.) LeteGar sly 67 Se 


[c] Statute making unlawful 
speed prima facie negligence does not 
preclude the defense of contributory 
negligence by the railroad, itself 
guilty of negligence under such stat- 


shes Besserman vy. Hines, 219 Ill. A. 
606. 
[d] Purpose of speed statutes.— 


The purpose of imposing upon rail- 
way companies the duty of limiting 
speed within city limits is to give 
warning to those about to use such 
crossing, and to enable the trainmen 
to have the train in more efficient con- 


Negligence—a. 
Common Law. Under the common-law doctrine of 
contributory negligence, which formerly prevailed in 


RAILROADS 


[52 C.J.] 361 


Illinois,* a person injured at a railroad crossing could 


recover, although neglgent, if his negligence was 


Under 


jurisdictions,?° 
The defense 


[§ 1941] b. Civil Law Rule. 
trine that, where both parties have been guilty of 
negligence contributing to the injury, both must 


shght and that of the railroad company was gross 
as compared therewith;° ‘but if the injured party’s 
negligence contributed to his injury he could not re- 
cover unless he could prove a greater degree of neg- 
ligence on the part of the railroad company.® 
in accordance with the general rules,’ this doctrine 
in its application to railroad crossing accidents has 
been expressly repudiated in Illinois,® and, except 
in so far as established by statute,® has either failed 
of recognition or been expressly repudiated in other 


But; 


The civil law doc- 


share the responsibility, and plaintiff may recover 


At 


trol; but the duty so imposed does 
not relieve one about to use such 
crossing, whether he be'the driver of 
a machine or a guest, of the duty to 
use reasonable care for his own pro- 
tection, or to look and listen as he 
approaches’ the track. Sadler v. 
Northern Pac. R. Co., 118 Wash. 121, 
203 P 10. 

95. Schneider v. Chicago, etc., RB. 
Co., 99 Wis. 378, 75 NW 169 (holding 
that, although aBe [1891] c 467 de- 
clarés railroad companies liable to 
any person injured for all damages 
caused by trains running at exces- 
sive speed in cities, contributory 
negligence defeats recovery). 

Liability statutes generally 
supra § 1930. 

Regulations as to speed at sta- 
irl conor alty see supra § 1038 in 


see 


96. Statutes changing degree of 
negligence in general see supra § 


1931; 
97. See statutory provisions. 
98. Davis v. Thomas, 127 Miss. 


174, 89 S 907. 

[a] Application of rule.—Where 
persons or property are injured by 
a railroad company operating its 
ears in violation of Code (1906) § 
4047 (Hemingway Code § _ 6671), 
regulating movements of cars at de- 
pots, it takes gross contr ibutdry neg- 
ligence to defeat a right ‘of action 
for such injury, and the mere fact 
that a person drives upon the track 
near the depot without’ stopping, 
looking, or listening will not defeat 
his right to recover for an injury by 
cars operated in violation of tlhe stat- 


ute. Davis v. Thomas, 127 Miss. 174, 
89 S 907. , 
99. Care required of railroad gen- 


erally see supra. §§ 1778-1787. 
Use of defective crossings as cun- 

stituting contributory negligence see 

supra §§ 1917, 1918. 

tank Barring recovery see supra § 
Mitigation of damages see 


§ 1943 
(Keay lat 


infra 


2. Bunton v. Atchison, 
Con O0eians L6p.et63. PasoL 

[a] Illustration.—‘‘Where a_ per- 
son attempts to drive an automobile 
over a railroad crossing in front of 
a fast speeding train which he could 
have seen approaching for a distance 
of a quarter of a mile or more, and 
the crossing grade is muddy, steep 
and slippery, and has a depression of 
three inches between the rails, 
whereby his engine loses power and 
stops in the depression between the 
rails, and the train is then so near 
that it can not be stopped in time to 
avoid a collision, such person is 
guilty of contributory negligence 
which bars his recovery for damages 
notwtihstanding the negligence of 
the railway company in maintaining 


damages proportionable to the negligence attributable 
to him,'! would appear to be applicable to railroad 
crossing accident cases. 


the defective crossing.’ Bunton vw 
Atchison, ete., R. Co., 100 Kan. 165, 
163 P 801 

3. Northern’ Pac. WR: Co; vz iraey. 
LOM Meds V5. Mia CeA= soe 
Unplanked crossing.—North- 
ern), Pac. (Ra Col vy. “racy, bole beds 
15, 111. CCA 557 (violation of ordi- 
nance). 

4. See Negligence § 595. 

5. Wabash, etc., R. Co. v. Wallace, 
110 Tl. til4y Peoria, etesaieeComnve 
Clayberg, 107 Ill. 644; Wabash R. 
Co. v. Henks, 91 Ill. 406; Chicago, 
étc.,, R. Co: vo Hateh, (9SMisnsicast 
Louis; -ete:, R. Coov. Dunn, e(se 
197; Illinois Cent. R. Co. v. Goddard, 
%2. lin 567: Pittsburshwy ete. Re Gos 
v. Knutson, 69 Ill. 103; Chicago, etce., 

Co. v. Lee, 68 Ill. 576; Chicago, 


ete; Ry Cove Elmore; 67) SN. Li: 
Indianapolis, ete., R. Co. v. Stables, 
62° TL.) 813s, .Chicago,. ete. hice. ave 
Lee; 60. Tl. 501; St. Louis etes) Re 
Co. v. Faitz, 23 Ill. A. 498; Chicago, 
etc., R. Co. v. Kuster, 22 Ill. A. 188: 
6 Chicago, etc; R. Coa v, Still? 
19, Tl 4997 Ti Am) 23639) Chicasos 
ete., R. Co. v. Langley, 2 Til. A. 505: 


Lake Shore, ete., 
2 Jil. A. 427. f 
7. See Negligence § 595. 
8. Cicero, etc., R. Co. v. Meixner, 
320, 43 NE 823, 31 LRA Sol 


Co. v. Berlink, 


160 Ill. 
Malott v. Schlosser, 119 Til. A. 259; 
Chicago, ete, R: Co. v. Johnson, 61 
Tll. A. 464. 

9. See infra §§ 1942, 19438. 

10. Ind.—Cleveland, etec., R. Co. v. 


Miller, 149 Ind. 490, 49 NE 445. 
Iowa.—Rietveld v. Wabash R. Co., 

129 Iowa 249, 105 NW 515, 
Kan.—Howard v. Kansas City, ete., 

RweCos 141° Kan 403, 2 PZ oe 
Mich.—Matta vy. Chicago, ete, R. 

€o.,, 69 Mich: 109, 37 Nw 54, 
Mo.—Underwood y. West, (A.) 187 

v. Missouri 


Sw 84 

Nebr. —Riley IEtAGH JR 
Co., 69 Nebr. 82, 95 NW 20. 

Oh. —Pittsburgh, ete., R. Co. v. Pe- 
tersy J2OhWCir' Ct. 34.4 13On Cire Dec: 
20 Lafe 17 CineLBul 547]. 

11. See Negligence § 595. 

Qualifications of doctrine see Mod- 
ern Civil Law § 172. 

12. See cases infra this note. 

[a] In Porto Rico (1) the general 
civil law doctrine has been approved 
(see Modern Civil Law § 127 text 
and note 6 [c]), (2) and is apparently 
applicable to railroad crossing ac- 
cidents (see Carreno v. Russell, 32 
Porto Rico 248, where the court, 
without express statement to such 
effect, apparently approved and ap- 
plied this doctrine). 

[b] In Quebec (1) the general 
civil law rule has been adopted (see 
Negligence § 595 text and note 9); 
(2) although there is some authority 
contra (see Modern Civil Law § 127 
text and note 6 [d]); (3) and ina 


362 [52 C.J.] 


- [§ 1942] c. Under Statutes—(1) Making Right 
To Recover Dependent upon Comparison of Negli- 
Under some statutes the right of a plaintiff 
guilty of contributory neghgence to recover is made 
to depend on the amount of negligence attributable 
to him as compared with that attributable to defend- 
Under statutes providing that recovery may 
be had if the negligence of plaintiff was slight and 
defendant’s negligence gross in comparison,+* there 
can be no recovery if plaintiff’s negligence exceeds 
that which, under the circumstances, amounts to 


gence. 


ani: 


slight negligence. ae 


[§ 1943] (2) Merely Diminishing Amount of Re- 
covery. Under statutes providing that in certain 
actions the fact that plaintiff may have been guilty 
of contributory negligence shall not bar recovery but 
shall diminish the damages in proportion to the 
amount of negligence attributable to plaintiff,'® con- 
tributory negligence is not a complete defense but 
the amount of damages recoverable is diminished.!7 
Where both the railroad company and the injured 


RAILROADS 
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jured party may recover, but the amount of such 
recovery is diminished in proportion to the amount 
of his-fault;?8 but he can recover nothing if, not- 
withstanding the company’s negligence, the injury 
was caused entirely by his own negligence or, by his 
consent,!? or if he could by the exercise of ordinary 
care have avoided the injury ;?° 
company itself was in the exercise of reasonable 
and ordinary care.** 
cised in an endeavor to escape the consequences of 
the company’s negligence after it is apparent that 


or if the railroad 


Where ordinary care is exer- 


the railroad company is negligent, the injured party 


gence.?” 


party are at fault in producing the injury, the in- 


railroad crossing accident case the 
doctrine has been stated to be that, 
where both parties contribute to the 
accident, each must contribute equal- 
ly to the damages (Tanguay v. 
: oe Trunk R. Co., 20 Que. Super. 

13. See statutory provisions; and 
Negligence § 597. 

14. See statutory provisions. 

15. Belz v. Chicago, etc.; Rs Coy 
(Nebr.) 228 NW 617; Lewis v. Union 
aoe R. Co., 118 Nebr. 705, 226 NW 

{a] Applications of rule.—(1) 
Under the facts in this case, where 
a driver of an automobile on a high- 
way failed to exercise reasonable 
eare in looking for an approaching 
engine before crossing a _ railroad 
track, when his view was unob- 
structed, it was negligence more than 
slight as compared to that of the 
railroad, and such negligence as will 
preclude a recovery, even though the 
engine which collided with his auto- 
mobile was running behind a freight 
train. Belz v. Chicago, etc., R. Co., 
(Nebr.) 228 NW 617. (2) Where 
buildings obstruct the view of a rail- 
road track, as is claimed by plaintiff 
in this case, and deceased is familiar 
with the location, it is more than 
slight negligence for one to drive an 
automobile on such track without 
looking and listening for an ap- 
proaching train. Failure to do so is 
negligence more than slight in com- 
parison with that of defendant, and 
will defeat a recovery, even though 
the whistle was not’ blown and the 
bell not rung, or the speed may have 
been excessive. Lewis v. Union Pac. 
R. Co., 118 Nebr. 705, 226 NW 318. 
(3) No recovery can be ‘had by one 
who suffers harm by crossing a rail- 
road track recklessly or by failing, 
without reasonable excuse, before 
crossing to take the precautions 
which the conditions indicate are 
available to him. Such conduct is 
negligence more than slight which, 
under the comparative negligence 
law, bars recovery. HEggeling v. Chi- 
ashes etc., R. Co., (Nebr.) 228 NW 

de 

16. See statutory provisions; 
Negligence § 598. 

172. mlorida. Cent,, vetc., R:-iCon v. 
Williams, 37 Fla. 406, 20 S 558. 

18. U. S—Byrne v. Kansas City, 
etc., R. Co., 61 Fed. 605, 9 CCA 666, 
24 LRA 693; Western, etc., R. Co. v 
Roberson, 61 Fed. 592, 9 CCA 646. 

Ark.—Powell v. Jonesboro, ete., R. 
Co., 166 Ark. 252, 266 SW 78. See 
Wright v. Missouri Pac. R. Co., 220 
Mo. A. 303, 286 SW 709 (construing 


and 


Arkansas statute). 

Fla.—Atlantiec Coast Line R. Co. vy. 
Watkins, 97 Fla. 350, 121 S 95; Davis 
v. Cain, 86 Fla. 18, 97 S 305; Savan- 


nah, ete., R. Co. v. Cosens, 46 Fla. 
237, 35 S 398; Florida, etc., R. Co.-v. 
Foxworth, 41 Fla. 1, 24 S 338, 79 
AmSR 149. 


Ga.—Atlantie Coast Line R. Co. v. 
Taylor, 125 Ga. 454, 54 SE 622; At- 
Janta, ete., R. Co. v. Gardner, 122 Ga. 
82, 49 SE 818; Georgia Cent. R. Co. 
v. Tribble, 112. Ga. 863, 38 SE 356; 
Comer v. Barfield, 102 Ga. 485, 31 SE 
89; Brunswick, etc., R. Co. v. Gib- 
son, 97 Ga. 489, 25 SE 484; Atlanta, 
ete., R. Co. v. Newton, 85 Ga. 517, 11 
SE -776; . Georgia R.,. ‘ete., Co: v. 
Neely, 56 Ga. 540. See Americus, 
ete., R. Co.. v. Luckie, 87 Ga. 6, 15 SE 
105 (holding that, if the injured par- 
ty could not by the exercise of ordi- 
nary care have avoided the injury 
and .the injury resulted from the 
railroad company’s negligence, he 
can recover, although to some extent 
negligent himself, in which case the 
amount of the recovery should be 
diminished :in proportion to the 
amount of his fault, and that this 
rule is not a qualification of the rule 
‘that the ,injured party cannot re- 
cover for the company’s negligence 
if after such negligence commenced 
to exist he could, by ordinary care, 
have avoided the injury). 

Miss.—Illinois Cent. R. Co. v. 
Handy, 108 Miss. 421, 66 S 7838. 

Tenn.—Tennessee Cent. R. Co. v. 
Page, 153 Tenn. 84, 282 SW 376; Mid- 
dle Tennessee R. Co. i McMillan, 134 
Tenn. 490, 184 SW 20; Louisville. 
etc,, R. Co. v. Martin, 113 Tenn. 266, 
87 SW 418; Louisville, ete., R. Co. v. 
Howard, 90 Tenn. 144, 19 SW 116. 

[a] Employee of railroad com- 
pany is within this rule at the time 
when he is off duty and ‘has no con- 
cern with the business or affairs of 
the company, and where the accident 
occurs on a public street remote 
from the place at which he renders 
service to the company. Savannah, 
ete., R. Co. v. Flannagan, 82 Ga, 579, 
9 SE 471, 14 AmSR 183. 

[b] Penal statute requiring auto- 
mobile driver to stop does not re- 
lease railroads from the statutory 
duty to give warnings. Tennessee 
Cent. R. Co. v. Page, 153 Tenn. 84, 
282 SW 376. 

19. Atlantic Coast Line R. Co. v. 
Watkins, .° 97), Mla: 13b0, o12L.48,0 9b" 
Savannah, ete., R. Co. v. Cosens, 46 
Fla. 237, 35 S 398; Florida Cent., 
eters: Co. v. Foxworth, 41 Fla. 15 
25 S238, 79) AmSR 149; Florida 


is not necessarily precluded from recovering, al- 
though he may not have exercised ordinary care pri- 
or to his discovery of the railroad company’s negli- 


In making apportionment of damages the jury 
should consider only such negligence of either party 
as proximately contributed to the injury.?° 

Statutes inapplicable. 
that the statute is inapplicable,?* contributory neg- 


Where the facts are such 


Cent., etc., R. Co. v. Williams, 37 Fla. 
406, 20 S 558; Atlanta, etc, AR Co: 
v. Gardner, 122 Ga. 82, 49 SE 818; 
Georgia Cent. R. Co. v. Tribble, 112 
Ga. 863, 38 SE 356; Comer v. Bar- 
field, 102 Ga. 485, 31 SE 89; Atlanta, 
etc., R. Co. v. Newton, 85 Ga. 517, 11 
SE 776; Georgia R., etc., Co. v. Neely, 
56 Ga. 540; Central of Georgia R. Co. 
v. Larsen, 19 Ga. A. 413, 91 SE 517; 
Dozier v. Central of Georgia R. Co., 
12 Ga. A. 753, 78 SE 469. 

“Where injury at railroad cross- 
ing is caused solely by negligence of 
party injured, there can be no recov- 
ery but, if both injured party and 
employees of company were at fault, 
there may be recovery, but damages 
will be reduced in proportion to con- 
tributory negligence.” Atlantic 
Coast Line R. Co. v. Watkins, 97 Fla. 
350, 121 S 95. 

20. Atlanta, ete., R. Co. v. Gard- 
ner, 122 Ga. 82, 49 SE 818; Rowe v. 
Georgia Cent. R. Co., 115 Ga. 929, 42 
SE 219; Georgia Cent., etc., R. Co. v. 
Tribble, 112 Ga. 863, 38 SE 356; Com- 
er v. Barfield, 102 Ga. 485, 31 SH 89; 
Brunswick, ete., R. Co. v. Gibson, 97 
Ga. 489, 25 SE 484;. Americus, etce., 
R. Co. v. Luckie, 87 Ga. 6, 18 SE 105; 
Atlanta, etc., R. Co. v. Newton, 85 
Ga. 517-11 SE 776; Clements v. Cen- 
tral of "Georgia R.. 'Co.; “(Gay -AL)! 152 
SE 849; Reed v. Southern R. Co,, 37 
Ga. A. 550, 140 SE 921; Central of 
Georgia R. Co. v. Larsen, 19:°@a. TAs 
413, 91 SE 617. 

21. Florida. East Coast R. ‘Co. v. 
Davis, 96 Fla. 171, 117 S 842; Comer 
v. Barfield, 102 Ga. 485, 71 SE 89; 
GROlEae R., etc., Co. v. Neely, 56 Ga. 

“Where an injury is caused by the 
negligence of the injured party in 
approaching a railroad track at a 
grade crossing without looking, for 
possible approaching trains and the 
defendant ‘railroad company was not 
negligent, damages cannot legally be 
recovered, since the statute provides 
that ‘no person shall recover dam- 
ages from a railroad company for in- 
jury . . caused by his own negli- 
gence,” Florida Hast Coast R. Co. 
v. Davis, supra. 

22. Macon, eta, «Re Cow wv. SY Mic= 
Lendon, 119 Ga. 297, 46 “SE 106; 
Comer v. Barfield, 102 Ga. 485, 31 SE 
89; Central of "Georgia REmGos 
Larsen, 19° Ga! “Ay '413%" (91)5Sm B17: 
Wrightsville, eteyoR. Co. v. Floyd, 17 
Ga. A. 461, 87 SE 688. 

23. Florida Cent., etc., R. Co. v. 
Williams, 37 Fla. 406, 20S 558. 

24. See statutory provisions; 


and 
infra text and notes 27-32. 
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ligenee will bar recovery?® under the general rule.?° 
Under a statute 
providing that in all suits against railroads for per- 
sonal injury or death, caused by the running of trains, 
contributory negligence shall not prevent a recovery 
where the negligence of the person injured or killed 
is of less degree than that of the railroad, provided 
the amount of recovery shall be diminished in pro- 
portion to sueh contributory negligence,** contribu- 
tory negligence precludes recovery for injury to 
property,** but if of less degree than that of the 
railroad does not preclude recovery for personal 
But if the negligence of the person killed 
or injured is greater than that of the railroad, no 
recovery can be had even for personal injuries,*°® 
and, a fortiori, if there was no negligence on the part 
of the railroad there ean be no recovery.*? 
such a statute anything done either in starting or 
stopping the engine by those intrusted with the work 
of propulsion is to be regarded as being done in 


Particular statutory provisions. 


injuries.?° 


running the train.®? 


Statutes regulating speed of motor vehicles**® do 


25. Middle Tennessee R. Co. v. 
McMillan, 134 Tenn. 490, 184 SW 20; 
Southern R. Co. v. Davis, 152 Va. 548, 
147 SE. 228. 

26. See supra § 1927. 

27. See statutory provisions. 

28. St. Louis-San Franctsco R. 
Co. v. Haynes, 177 Ark. 104, 5 SW 
(2d)_ 737. 

[a] Wagon.—St. Louis-San Fran- 
cisco R. Co v. Haynes, 177 Ark. 104, 
5 SW (2d) 737. : 

29. St. lLouis-San Francisco R. 
Co. v. Haynes, supra. 

{a] Illustration—In an = action 
for injuries when a train collided 
with plaintiff's wagon at a crossing, 
plaintiff not actually seeing the train 
was not presumed, as a matter of 
law, to have seen and heard it be- 
eause he could have plainly seen and 
heard the train by proper precau- 
tions, and was not precluded from 
recovering, regardless of whether 
statutory signals were given, in view 
of Crawford & M. Dig. § 8575, pro- 
viding that contributory negligence 
shall not prevent recovery against a 
railroad for personal injury where 
less than the negligence of the rail- 
road causing the injury. St. Louis- 
San Francisco R. Co. v. Haynes, 177 
Ark, 104; 5. S Wit (20) 737. 

30. Jemell vy. St. Louis South- 
western R. Co., 178 Ark. 578, 11 SW 
(2d) 449. 

31. Jemell v. St. South- 
western R. Co., supra. 

32.' St. Louis-San Francisco R. Co. 
v. Young, 175 Ark. 487, 299 SW 750. 

[a] Wrongfully letting off steam 
preparatory to starting the engine is 
within the statute. St. Louis-San 
Francisco R. Co. v. Young, 175 Ark. 
487, 299 SW 750. 

33. See supra § 1877. 

34. Central of Georgia R. Co. v. 
Larsen, 19 Ga. A. 413, 91 SE 517. 

[a] Illustration.—Acts (1910) p. 
90, regulating the speed at which au- 
tomobiles on public highways shall 
approach a railroad crossing, does 
not supersede the law of compara- 
tive negligence governing the liabil- 
ity of a railroad for injuries to per- 
sons driving automobiles, other than 
to render nonobservance of certain 
duties therein imposed negligence 
per se. Central of Georgia R. Co. v. 
Larsen, 19 Ga. A. 413, 91 SE 517. 

35. Cross references: 

As between master and servant see 

Master and Servant §§ 882-1024. 
For definition see 2 C. J. p 1412. 
For general discussion of assumed 

risk doctrine see Negligence § 600 

and cross references thereunder. 
On or near tracks other than at 


Louis 
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not change the rule of comparative negligence.** 

[§ 1944] M. Assumption of Risk.**° 
ance with what has been stated elsewhere in this 
work,®® the doctrine of assumption of risk, in its 
strict sense, is not applicable to the cases here under 
discussion, because of the absence of any contractual 
between the parties.°7 
the courts have frequently stated, in actions for in- 
juries sustained by travelers at railroad crossings, 
that such travelers assume the risk of injury re- 
sulting from particular conduct or acts on their 
part,*® on the other hand, they do not assume any 
risk arising from active negligence on the part of 


In accord- 


Notwithstanding 


[§ 1945] N. Injury Avoidable notwithstanding 
Negligence of Person Injured*°—1. In General. 
Notwithstanding the negligence of a person injured 
in going on or approaching a crossing, a recovery 
is not thereby precluded for an injury occasioned 
by a failure on the part of the railroad to exercise 


toward him the care required of it after knowledge 


erossing see infra § 2238. 
ye See Negligence § 600 note 63— 

87. Knauer _ vy. Joseph Schlitz 
Brewing Co., 159 Wis. 7, 149 NW 494. 

38. See cases infra this note. 

[a] Crossing over, under, or be- 
tween cars.—(1) In going between 
cars to which an engine is attached, 
one assumes risks attached to his 
own negligence. Littlejohn v. Rich-, 
mond, etc., R. Co., 49S. C. 12, 26 SE 
967. (2) A traveler in attempting 
to continue on his way by crossing 
over the cars without the knowledge 
of the trainmen assumes the risk of 
danger from the starting of the 
train. Kriwinski v. Pennsylvania R. 
Co... 65 Nt. Ja 39:25 Ia CAT 4472" 3) 
Those going over, under, or between 
cars, where there is an engine at- 
tached to them or nearby, do so at 
their own risk... Brooks v. Baltimore, 
ete., R. Co., 285 Fed. 743; Jones v. 
Tllinois Cent. R. Co., 104 SW 258, 31 
KyL 825, 13 LRANS 1066. (4) 
Where plaintiff, at the invitation of 
a brakeman, attempted to climb over 
a freight train to which an engine 
was attached, blocking a crossing at 
night, he assumed the risk, in the ab- 
sence of proof that those in charge 
of the train knew or could have 
known of his ‘presence between the 
cars when they were moved. South- 
ern R: Co. v. Clark, 105-SW 384, 32 
KyL 69, 13 LRANS 1071. C5) Sia 
train standing upon a highway, with 
an engine attached, is of itsell notice 
of danger; and, in the absence of a 
special assurance on the part of the 
defendant to one desiring to cross 
that he may safely do so, so far as 
any movement of the train is con- 
cerned, he assumes all the risks.” 
Bird v. Flint, etc., R. Co., 86 Mich. 79, 
81, 48 NW 691 [quot Nagy v. Detroit, 
ete., R. Co., 241 Mich. 134, 186, 216 
NW 394]. (6) As contributory negli- 
gence see supra § 1916. 

[b] Disregard of warnings.—(1) 
A pedestrian assumes the risk of in- 
jury from a defect in a railroad 
bridge under repair when he goes 
thereon in disregard of signals and 
red lights placed there as a warning. 
Morgan v. Mobile, etc., R. Co., 202 
Ala. 461, 80 S 845 (the mere fact that 
the pedestrian saw others using the 
bridge did not justify him in disre- 
garding such signals). (2) A travel- 
er who disregards a warning given 
by statutory signals, and without 
sufficient reason insists on crossing, 


does so at his own risk. Gannett v. 
Boston, ete., R. Co., 238 Mass. 125, 
130 NE 183. (3) AS contributory 


negligence see supra § 1911. 


*By HARRY ROSEN (§ 1944). 


of his position of danger;*! in other words, where 


{c]. Crossing while gates are 
closed.— (1) Where plaintiff went 
under railroad gates when they were 
down and passed onto the track and 
was struck by an engine, he assumed 
the risk. Bauer v. Illinois Cent. R. 
Co., 156 Ky. 188, 160 SW 983)" (2) 
PORE CRA pie negligence see supra 

[d] Crossing in front of train 
with engine attached.—(1) Where 
one driving started across tracks in 
front of an engine attached to a 
train, he assumed the risk .of. his 
horse’s becoming frightened at 
noises made in the ordinary handling 
of a train. Lake Erie, ete., R. Co. v. 
Fike, 35 Ind. A. 554, 74 NE 636. (2) 
See eRe negligence see supra 

{e] Crossing under repair.— 
Where plaintiff used aie railway 
crossing which a section gang was 
repairing after examining for him- 
self the condition of the crossing, he 
assumed the _ risk. McClelland v. 
plissour Pac. R, Cos; 82 Kany let, 107% 

39. Payne v. Gordon, 14 Oh. A. 1, 
32 O0,.Cs Ab Gio. 

[a] Ilustration.—A pedestrian 
who, without any necessity, and for 
his own convenience, leaves the side- 
walk at a railroad intersection and 
crosses the railroad crossing diagon- 
ally, and in so doing catches his foot 
in a hole in the roadway and is struck 
by a train, cannot be held to have 
assumed the risks of active negli- 
gence on the part of the company 


which lay in the path -he thus 
chooses. Payne v. Gordon, 14 Oh. A. 
Lesa. Gh ASS GBs 


40. Cross references: 

Care required on discovery of peril: 
Generally see Negligence § 544. ~ 
Persons seen at or near crossings 

see supra §§ 1839, 1840. ° . 

Humanitarian doctrine generally see 
Negligence §§ 539-545. 

Last clear chance doctrine generally 
see Negligence §§ 539-545. 

41. U. S.—Hllzey v. Kansas City 
Southern R. Co., 12 F. (2d) 4 -[cer- 
tiorari granted 271 U. S. 659 mem, 46 
SCt 688 mem, 70 L. ed. 1137 mem, 
and rev_on other grounds 275 U. S§S., 
236, 48 SCt 80, 72 L. ed. 259]; Balti- 
more, ete.,. Ri Cos ve Anderson; 85 
Fed. 413,29 CCA 235; Dunning y. 
Bond, 38 Fed. 813. 

Ala.—Walker v. Alabama. ete., R. 
Co., 194 Ala. 360,-70 S 125; Louis- 
ville, etc., R. Co. v. Scott, 23. Ala..132; 
122 S 184; Wood v. Northern Ala- 
bamar Re Co: 7722 -Ala.n AL S13 eles: 
495; Louisville, etc., R. Co. v. Rush, 
22-Ala. AL 195,114 S 213'Gulf, ‘etc Re 
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defendant is chargeable with subsequent negligence, 
the fact that the danger of the person injured arose 
in the first instance because of his own negligence 
Where the position 
of peril of the injured person is not due to his own 
negligence, there is no occasion for an application 


does not prevent a recovery.*? 


of the rule under consideration.*? , 


Co. v. Fowler, 19 Ala, A. 163, 96 S 87. 

Ark.—Huff v. Missouri Pac. R. Co., 
170 Ark. 665, 280 SW 648; Griffie v. 
St. Louis, ete., R. Co., 80 Ark. 186, 96 


SW 750. 
Cal.—Hardi v. Central California 
Tract. Co., 36 Cal. A. 488, 172 P 763; 


Zipperlen v. Southern Pac. R. Co., 7 
Cal. A. 206, 93 P 1049. 

15) C.—Baltimore, Ete:, | RNSCOnme 
Griffith, 34 App. 469; Spencer v. Bal- 
timore,vete., KR. Co.,' 15 D. C. 138, 54 
AmR 269. 

Ga.—Southern R. Co. v. Mouchet, 3 
Ga. A. 266, 59 SE 927. 

Ind.— Cleveland, ete. sR Cons ive 
Sammons, 68 Ind. A. 657, 120 NE 389; 
Cleveland, ete., R. Co. v. Henson, 54 
Ind. A. 349, 102 NED 3005 Southern 
Indiana R. Co. v. Drennen, 44 Ind. A. 
14, 88 NE 724. 

Rr LComve 


Ind. T.—Atchison, etc., 


Baker, 104 SW 1182, 21 Okl. 51, 95 
P 433, 16 LRANS 825. 
Kan.—MecMahon v. Joplin, etce., R. 


Co., 96 Kan. 271, 150 P 566; Springer 
v. Chicago Great Western R. Co., 95 

Kan. 408, 148 P 611. 

: Ky.—Hovius v. Cincinnati, 
Co., 107 SW 214, 32 KyL 786; Louis- 
ville, ete., R. Co. v. Taylor, 104 SW 
TGs. ow Kyl 1142; Pittsburgh, etc., 
R. Co. v. Lewis, 38 SW 482, 18 KyL 
957; Louisville, ete., R. Co. v. Krey, 
29 SW 869, 16 Ky 797; Louisville, 
ete., R. Co. v. Schuster, 7 SW 874, 10 
KyL 65. 

La.—Betz v. Illinois Cent. R. Co., 
161 La. 929, 109 S 766; Reno v. Ya- 
zoo, etc., R. Co., 138 La. 76, 70 S 438; 
Belle Alliance Co. v. Texas, etc., R. 
Conse oeduar Ti 7, oS 846, 19 AnnCas 
1143; Davidson v. Illinois Cent. R. 
Cos 124 La. 165, 49 S 1015; Young v. 
New Orleans, (A.) 129 S 247; Alex- 
andria Refining Co. Vv. Missouri Pac. 
POO elses OA C470; 

Md.—Pennsylvania R. Co. v. Sim- 
mons, 150 A 263; Payne v. Healey, 139 
Md. 86, 114 A 693; Western Maryland 
R. Co. v. Kehoe, 86 Md. ZiBe By (Nee 
Kean v. Baltimore, etc., iB, ‘Cok, 61 
Md. 154. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Zumwalt v. Chicago, etc., R. 
Co., 266 SW 717; Maginnis v. Mis- 
souri Pac. R. Co., 187 SW 1165 [rev 
190 Mo. A. 534, 176 SW 416]; Keele 
v. Atchison, ete., R. Co., 258 Mo. 62, 
167 SW 433: Sullivan v. Missouri Pac. 
R. Co., 117 Mo. 214, 23 SW 149; Kellny 
v. Missouri Pac. R. Co., 101 Mo. 67, 13 
SW 806, 8 LRA 783; Meyers v. Chica- 
go, ete., R. Co., 59 Mo. 223; Campbell 
v.' Chicago, ete., R. Co., 211 Mo. A. 
331, 245 SW 58; Ruenzi v. Payne, 208 
Mo. A. 113, 231 SW 294; Maginnis v. 
Missouri Pac. R. Co., 182 Mo. A. 694, 
165 SW 849: Peterie v. Metronolitan 
St. R. Co., 177 Mo. A. 359, 164-SW 254; 
Burton v. Chicago, etc., R. Co., 176 
Mo. A. 14, 162 SW 1064. 

N. H.—Cavanaugh v. Boston, etc., 
R. Co., 76 N. H. 68, 79 A 694. 

N. ‘C.— Dixon v. Southern R. 
140- N- C..201, 53 SE 673;. Reid /y: 
Atlanta, etc., R. Co., 140 N. C, 146, 52 
SE 307; Norton v. North Carolina R. 
Co., 122 N.C. 910, 29 SE 886; Norwood 
Vv. Raleigh, etc., R. Co., ‘lahat I Ch 236, 
16 SE 4; Clark v. Wilmington, etc., 
© Or, 109 N. C. 430, 14 SE 43, 14 LRA 
749; Deans v. Wilmington, CLC eet 
Co., 107 N. C. 686, 12 SE 77, 22 AmSR 
902. 

Oh:—Lake) Shore, sete.,: Ik: Cok evs, 
Bhiert, 19/Oh- Cir. Ct. 177, 10 Oh. Cir: 
Dec. 443; Lake Shore, etc., RCo. we 
Schade, ‘15 On, “Cir. Ct. 424, 8 Oh, 


ete., R. 


Co., 
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Okl.—Atchison, etc., R. Co. v. Bak- 
er eA OKE bd 195: LP 433, 16 LRANS 
825, (Ind. Terr.) 104 SW 1182. 

Tex.—Texas, etc., R. Co. v. Staggs, 
90 Tex. 458, 39 Sw 295; Galveston, 
etc., R. Co. v.. Matula, 79 Tex. 577, 
15 SW Bit; Tali9s) SW, 376; Missouri- 
Kansas-Texas R. Co. v. Cunningham, 
(Commn. A.) 23 SW (2d) 848; Texas, 
etc., R. Co. v. Harrington, (Commun. 
A.) 235 SW 188 [rev (Civ. Nay 209 SW 
685]; Trochta v. Missouri, etc., R. Co., 
(Commn. A.) 218 SW 1038 [rev (Civ. 
ALY AST S Wi 761 (Texas. ‘etesan, .Co, 
v. Jenkins, (Civ. A.) 26 Sw (3d) OOsy 
St. Louis Southwestern R. Co. v. In- 
man, (Civ. A.) 293 SW 650 [vacating 
(Civ. A.) 2838 SW 689 (rev on other 
grounds (Commn. A.) 288 SW _150)]; 
Galveston, etc., » Oo... vi Wagner; 
(Civ. =A.) 291 Sw 664 [aff (Commn. 
A.) 298° SW 552); Schaff v.. Young, 


(Civ. A.) 264 SW 582; Galveston, 
ete., R.-Co. v. Sloman, (Civ: A.) 195 
Swi 321; St! 2bouis; ‘ete; Re Cox va 


Summers, 51 Tex. Civ. A. 133, 111 SW 
214; Galveston, etc., R. Co. v.. Mur- 
ray, (Civ. A.) 99 SW 144. 

Vt.—Miller v. Central Vermont R. 
Cos, 95UVEN69 TUSTAT be 4, 

Va.—Van Sickler v. Washington, 
ete., .R. Col, 142 Val 8575-128) SE) sé; 
Norfolk Southern R. Co. v. White- 
head, 121 Va. 139, 92 SE 916; Balti- 
more, ete., R. Co. v. Few, 94 Va. 82, 
26 SE 406. 

Can.—Moyer v. Grand Trunk R. Co., 
snCanmn ReiCacss kh, 

B. C.—Gavin v. Kettle Valley R. 
Coe2iteBarG 305s Helson! veka Cos 
17 B.C. Giga DomLR 33. 

[a] Intoxication of plaintiff does 
not bar recovery ‘under this rule. 
Kean v. Baltimore, ete., R. Co., 61 Md. 


154; Webb v. Deering Southwestern 
R. Co., (Mo. A.) 196 SW 86. 
[b] Statutory permission to show 


negligence as defense does not obviate 
the rule. Burton v. Chicago, ete., R. 
Co., 176 Mo. A. 14, 162 SW 1064. 

[c] Rule applied to the negligence 
of the driver of a team in an action 
for injury to a horse. Southern R. 
Co. v. Lawler, 11 Ala. A. 241, 65 S 857 


eae den 191 Ala. 668, 66 S 
[a], Child of tender years.—In an 


action for the negligent killing of a 
child of six years while playing on 
the track, plaintiff may recover, not- 
withstanding the parents of the child 
were negligent in not keeping him 
away from the track or the child neg- 
ligent in going and remaining thereon, 
if the child was “of tender years” 
and the engineer saw him on the track 
and after seeing him failed to exercise 
ordinary care to save him, and if the 
exercise of ordinary care on the en- 
gineer’s part would have saved him. 
Tobin v. Missouri Pac. R. Co., (Mo.) 
18 SW 996. 

42. Ala.—Hines v. Champion, 204 
Ala. 227, 85 S 511; Louisville, etc., R. 
Co...v., Loyd, 186 \Ala.’ 119, 6b 1S av5ise 
Central of Georgia R. Co. v. Pruden, 
21 Ala. A. 281, 107 S*716. 

Conn.—Elliott v. New York, 
R. Co., 84 Conn. 444, 80 A 283; 
v., New York, etc., R. Co., 88 Conn. 
320, 76 A 298, 

Ind.—Cleveland, ete., R. Co. v. Bak- 
er, 190 Ind. 6338, 128 NE 836; Lake 
Erie, ete., R. Co. v. Douglas, 71 Ind. 
A. 567, 125 NE 474. 

La.—Newsom v. Illinois Cent. R. 
Co., 11 La. A. 50, 122 S 874. 

Mich.—Patton v. Grand Trunk 
Western R. Co., 238 Mich. 397, 2138 NW 
708, 236 Mich. 178, 210 NW _ 309; 


ete., 
Elliott 


Concurrent negligence. 
where the negligence of the person injured and of 
the railroad, if any, must be regarded as concur- 
rent,*4 as where the negligence of the injured per- 
son is active and continuing up to the time of the 
injury,*® for example, after he has become conscious 


There can be no recovery 


Goonen v. Ann Arbor R. Co., 218 Mich. 
502, 188 NW 3863;“Fike v. Pere Mar- 
ae R. Co., 174 Mich. 167, 140 NW 

See Kellny v. Missouri Pac. R. Co., 
101 Mo. 67, 18 SW 806, 8 LRA 783 
(holding that in such case a recovery 
is allowed not on the ground that de- 
fendant’s second act of negligence is 
the sole cause of injury, but on the 
ground that defendant is estopped by 
its recklessness from asserting plain- 
tiff’s contributory negligence). 

[a] Destruction of property.— 
Where the cause of action arises from 
the destruction of an inanimate ob- 
ject, such as a motor truck, without 
a driver, left standing upon the rail- 
way tracks and injured by the negli- 
gence of the operators of a train, 
the negligence of the owner of the 
truck in leaving it upon the tracks 
cannot be said to have continued to 
the time of the accident, or to have 
contributed to it, the truck being in- 
capable of exercising discretion, and 
the doctrine of last clear chance ap- 
plies. Canal Steel Works v. New Or- 
leans! 9) aay AW 5b, 121 S773. 

43. Ching Wing v. Southern Pac. 
Co., 57 Cal. A. 546, 207 P 481; Huben- 
thal v. Spokane, etc., Ra Co:,; 97 Wash. 
HSL LEG wor: 

44. U. S.—Landers v. Erie R. Co; 
244 Fed. 72, 156 CCA 500. 

Cal.—Giannini v. Southern Pac) Cos 
98 Cal. A. 126, 276 P 618. 

Ind. —Wabash R. Co. yv. Tippecanoe 
Ty. & 7. Co: 178) nad Pls Posi Ni oss 
38 LRANS 1167; Terre Haute, ete., 
IRENC tte ©Onnve Ferrell, (A.) 164 NE 307. 

Ky.—Hummer v. Louisville, eic., R. 
ae aa Ky. 486, 108 SW 885, 32 Kyl 


La.—Young v. Louisiana Western 
R.-Co., 153 La. 129,95 S 511; Perrin v. 
New Orleans Terminal Co., 140 La. 
818. 74 S 160. 

Mich.—Rushford-Surine v. 


Grand 
Trunks R.<Co; 
168. 


239 Mich. 19, 214 NW 


Mo.—Keele v. Atchison, etc., R. Co., 
258 Mo. 62, 167 SW 433 
Oh. —Cleéveland, etc., 


Row Cosy ve 
Gahan, 1 Oh. Cir. Ct. N. S. 205, 24 Oh: 


Cir. Ct. 277; Cincinnati St. R. Co. v. 
Jenkins,~20 Oh. Cir. Ct. 256, 11 Oh. 
Cir. Dec.. 130 


vVt.—Aiken v. Metcalf, 92 Vt. 57, 
102 A 330 [overr Willey v. Boston, 
ete. Rin Cons iit te0 Ay ene 398]: 
Labelle v. Central Vermont R: Co., 
87 Vt. 87, 88 A SLT: 

W. Va.— Waller v. Norfolk, etc., R. 
Gor ee Va. 576, 152 SE 13. 


45. ; 13) Es 
(2d) 972. 

Cal.—New York Lubricating Oil 
Co. v. United R. Co., 191 Cal. 96, 215 


P 72; Basham v. Southern Pac. Co., 
176 Cal. 320, 168 P 359; Sego v. South- 
ern Pac. R. WOwalione Cal. 405, 70 P 
279; Giannini v. Southern Pac. Cor, 
98 Cal. A. 126, 276 P 618. 

Conn.—Bor elum v. New York, etc., 
R. Co., 90 Conn. 52, 96 A 174. 

Ind.— Wabash R. Co. v. Tippecanoe 
. .& TT. Co., 178s Ind, 1k3, 98 SNE 64s 
38 LRANS 1167. 

Kan.—Jamison vy. Atchison, ete., R. 
Co., 122 Kan. 305, 252 P 472% Gilbert 
v. Missouri Pac. R. Co., 91 Kan. 711, 
139 P 380 [reh den 92 Kan. 281, 146 
P 883, 92 Kan. .697,.142 P 2709). 

La.—Barnett v. Louisiana Western 
R. Co., 141 La. 698, 75 S 649; Nelson 
Me ioe etc., R. Co., 140 La. 676, 73 

Md.—State v. New York, etc., R. Co., 
127 Md. 651, 96 A 809; McNab v. 
United R., etc., Co., 94 Ma. TL, (61. ZAP 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Tg 1945. 


Te 


§ 1945] 


of the danger.*® 


to avoid the injury.*® 
Effect of primary negligence. 


421. 

Mich.—Krouse v. Southern Michi- 
pan R.'Co., 215 Mich. 139, 183 NW 
768. 

Mo.—Pinkley v. Missouri-Illinois R. 
Co., 221 Mo. A. 167, 299 SW 100. 

N. C.—Redmon v. Southern R. Co., 
195 N. C. 764, 143 SE 829. 

N. D.—State v. Great Northern R. 
Co., 55 N. D. 211, 209 NW .853. 

QOr.—Emmons v. Southern Pac. Co., 
97 Or. 263, 191 P 333. 

Pa.—Frances vy. Monongahela R. 
Co., 92 Pa. Super. 129. 

Tenn.—Tennessee Cent. R. Co. Vv. 
Ledbetter, 159 Tenn. 404, 19 SW (2d) 
258; Todd v. Cincinnati, etc., R. Co., 
135 Tenn. 92, 185 SW 62. 

Utah.—Wilkinson v. Oregon Short 
Line R. Co., 35 Utah 110, 99 P 466. 

Vt.—La Mountain vy. Rutland R. Co., 
G8rVtis2l, 206 ASL: Mint.v. Central 
Vermont R. Co., 82 Vt. 269, 73 A 590. 

Va.—Cashell v. Southern R. Co., 152 
Vas .oab,, 147 1SE. 209; 97 S.-Spruce 
Lumber Co. v. Shumate, 118 Va. 471, 
87 SE 723. : 

[a] Rule applied.—The peril 
which calls upon the train employees 
to act must be one from which the 
person injured could not escape injury 
by the exercise of ordinary care. 
Young v. Southern Pac. Co., 189 Cal. 
746, 210 P 259; Young v. Southern 
Pac. Co., 182 Cal. 369, 190 P 36. 

46. Louisville, etc., R. Co. v. Rush, 
22 Ala. A. 195, 114 S 21; Chicago, etc., 
R. Co. v. Elzen, 132 Ark. 431, 200 SW 
1000; Palmer v. St. Louis, ete, R. 
Go., 142 Mo. A. 440; 127 SW 96. 

47. Terre Haute, etc., Tract. Co. 
v. Ferrell, (Ind. A.) 164 NE 307; Mc- 
Guire v. Chicago, ete., R. Co., (Mo. A.) 
228 SW 541; St. Louis Southwestern 
R. Co. v. Cambron, 62 Tex. Civ. A. 
465, 131 SW 1130. , 

“When a traveler is in a perilous 
situation resulting from his own neg- 
ligence, and the peril is known to 
the motorman, in time to clearly af- 
ford an opportunity to avoid injuring 
the one in peril, his duty to use the 
chance arises and continues while the 
peril lasts, whether the negligence of 
the traveler continues or is ‘concur- 
rent, or whether the traveler becomes 
duly, though ineffectively diligent.” 
Terre Haute, etc., Tract. Co. v. Steven- 
son, 189 Ind. 100, 105, 123 NE 786, 126 
NE 3. ; 

4s. Ind.—Terre Haute, ete., Tract. 
Co. v. Stevenson, supra; New York, 
ete., R. Co. v. Leopold, 73 Ind. A. 309, 
127 NE 298. ? 

lowa.—Bruggeman v. Illinois Cent. 
R. Co., 147 Iowa 187, 123 NW 1007, 
AnnCas1912B 876. 

Kan.—Coleman v. Atchison, etec., R. 
Co., 87 Kan. 190, 123 P 756, 

N. H.—Johnson y. Director-Gen. of 
Railroads, 81 N. H. 289, 125 A 147. 

Tex.—Texas, etc., R. Co. v. Staggs, 
90 Tex. 458, 39 SW 295. 


49. Conn.—Richard v. New York, 
etce., R. Co., 104 Conn. 229, 132 A 
451 


Ind.—Union Tract. Co. v. Ringer, 
199 Ind. 405, 155 NE 830; Terre Haute, 
etc., Tract. Co. v. Stevenson, 189 Ind. 


On the other hand, the fact that 
plaintiff realizes the perilous position which by rea- 
son of his negligence he occupies does not relieve 
the trainmen of the duty imposed on them.*? 
each party is negligent in failing to discover the 
danger, then the negligence is ordinarily to be re- 
garded as coneurrent,*® but if defendant is aware 
of the danger and of plaintiff’s ignorance or lack of 
appreciation of it, defendant’s superior knowledge 
makes him liable if he has by due eare the last chance 


On the ground that 
the contributory negligence of the person injured 
exonerates the railroad company from the conse- 
quenees of its original negligence,®° strictly speak- 
ing, there must be some new and subsequent \act of 
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negligence on the part of the railroad company to 
create a cause of action,°! and the antecedent neg- 
ligence of the railroad cannot be taken into consid- 


By statute, in some jurisdictions, the defense of 
contributory negligence is abolished where, after 
plaintifi’s peril ought to have been known to the 
trainmen, they could have taken further precau- 
tions which would-have prevented the injury.°* 
Such a statute does not affect the defense of con- 


tributory negligence except as to cases falling with- 


100, 123 NE 785, 126 NE 3. 

Iowa.—Bruggeman y. Illinois Cent. 
R. Co., 147 Towa. 187; 123 NW, 1007, 
AnnCasi912B 876. 

N. H.—Stocker v. Boston, etc., R., 
83 N. H. 401, 148 A 68; Jones v. Bos- 
ton, ete!, Rj 838 N.iws, 139A, 204. 

Okl,—St. Louis-San Francisco R. 
Co. v. Bryan, 113 Okl. 39, 237 P 613. 

Va.—Van Sickler v. Washington, 
etc., R. Co., 142 Va. 857, 128 SE 367. 

“Neither concurrence nor continu- 
ance of the traveler’s negligence alone 
is a defense when the motorman has 
a last clear chance to avoid the injury 
by due diligence after the discovery of 
the peril.’’ Terre Haute, etc., Tract. 
Co. v. Stevenson, 189 Ind. 100, 106, 123 
NE 786, 126 NE 3. 

“Tt is not true as appellee contends 
that as plaintiff's intestate was negli- 
gent down to the very time he was 
struck, there can be no recovery, even 
though the engineer saw the deceased 
in a position of peril and did nothing 
toward stopping his train.’ Wilson 
v. Illinois Cent. R. Co., 150 Iowa 33, 
41, 129 NW 340, 34 LRANS 687. 

[a] Moving in danger zone.— 
“Whether the injured person after en- 
tering the zone of danger were asleep, 
or unconscious, or heedless of his sur- 
roundings and pushed on further into 
the zone of danger, although not in- 
creasing his danger, the passive con- 
duct of the injured person while with- 
in the zone; or his active conduct 
while within the zone in penetrating 
further into it—no new act of his 
after entering the zone of danger in- 
tervening helping to produce the con- 
ditions under which the injury was 
received—cannot be held to be an act 
of negligence on his part and a proxi- 
mate cause of his subsequent injury.” 
Richard v. New York, etc., R. Co., 104 
Conn. 229, 236, 1382.A 451. 

50. Effect of contributory negli- 
gence see supra §§ 1927-1939. 

51. St. Louis, ete., R. Co. v. Sum- 
mers, 173 Fed. 358, 97 CCA 328. 

[a] Rule applied.—Operation of a 
train with a freight car in front of 
the engine, without some one at the 
extreme front to control the train, if 
negligence, is not subsequent to neg- 
ligent occupation of a highway cross- 
ing by an automobilist. Johnson vy. 
Director-Gen. of Railroads, 81 N. H. 
289; 125..A 147. 

52. Helms v. Central of Georgia,R. 
Co., 188 Ala. 393, 66 S 470; Sullivan v. 
Missouri Pac. R. Co., 117 Mo. 214, 23 
SW 149; Bruton v. Chicago, etc., R. 
Co., (Mo. A.) 16 SW (2d) 604. Contra 
Smith y. Chicago Great Western R. 
Co!, (Mo. A.) 282 SW 52: , Ruenzi v. 
Payne, 208 Mo. A. 1138, 231 SW 294; 
Goben v. Quincy, etc., R. Co., 206 Mo. 


A. 5, 226 SW 631 [all overr State v. 


Bland, (Mo.) 15 SW (2d) 798]. 

“Tt is defendant’s subsequent neg- 
ligence, after discovering the peril 
differing in every essential from the 
mere continuation of the original neg- 
ligence for which he is held liable.” 
Wilson v. Illinois Cent. R. Co., 150 
oe 33, 41, 129 NW 340, 34 LRANS 


in its provisions.°* 

What law governs. 
law of the state wherein the accident occurs governs 
as to the definition and application of the doctrine 
under eonsideration.°® 


Under the general rules®® the 


53. See statutory provisions. 

[a] Apparent peril.—(1) An auto- 
mobile driver approaching a railroad 
crossing is not in the apparent peril 
contemplated by such a statute until 
the trainmen ought reasonably to ap- 
prehend that the driver is not going 
to stop while he is still in a safe 
position, and the trainmen may ordi- 
narily presume that such stop will be 
made. Gray v. Missouri Pac. R. Co., 
23 F. (2d) 190 (construing Arkansas 
statute). (2) ‘Under Crawford & M. 
Dig. § 8568, it was the duty of the 
fireman of defendant’s train to signal 
the engineer, if the appearance of « 
motor bus, moving at the same rate 
of speed, indicated that it would not 
stop, without waiting until the bus 
closely approached the crossing. 
Gregory v. Missouri Pac. R. Co., 168 
Ark. 469, 270 SW 621. 

[b] Failure to maintain constant 
lookout as required by statute im- 
poses liability notwithstanding con- 
tributory negligence. Adler vy. St. 
Louis Southwestern R. Co., 171 Ark. 
419, 284 SW 729; Gregory v. Mis- 
souri Pac. R. Co., 168 Ark. 469, 270 SW 
621; ‘Blytheville, ete., R. Co. v. Ges- 
sell, 158 Ark. 569, 250 SW 881. 

[c] Supervening negligence of de- 
fendant is essential, and the rule does 
not apply where the negligence of 
plaintiff is continuous and operative 
down to the moment of the injury. 
Allnutt v. Missouri Pac. Rf Co., 8 F. 
(2d) 604 (Arkansas). 

[d] Opportunity to avoid injury.— 
The rule does not apply where plain- 
tiff’s negligence or position of danger 
is not discovered by, defendant in time 
to avoid the injury. Allnutt v. Mis- 
souri Pac. R. Co., 8 F. (2d) 604 (Ar- 
kansas). 

[e] Injury to property has been 
held to be included by such a statute. 
Missouri Pac. R. Co. v. Williams, 180 
Ark. 453, 21 SW _ (2d) 858; Huff v. 
Missouri Pac. R. Co., 170 Ark. 665, 280 
SW 648; Blytheville, ete. R. Co. v. 
xessell, 158 Ark. 569, 250 SW 881. 
See Wright v. Missouri Pac. R. Co., 
220 Mo. A. 3038, 286 SW 709 (constru- 
ing Arkansas statute). 

54. St. Louis Southwestern R. Co. 
v. Murphy, 125 Ark. 507, 188 SW 1180; 
St Louis; etc.,, R.: Conv.) Roddy, sL00 


Ark. 161, 161 SW _ 156; Garrison v. 
St. Louis, etc., R. Co., 92 Ark. 437, 123 
SW 657; Louisiana, ete., R. Co. v. 


Ratcliffe, 88 Ark. 524, 115 SW 396. 
[a] Duty to exercise care.—Acts 
(1911) p 275, commonly known as the 
“lookout statute,’’ does not change the 
duty of a traveler or trespasser to 
exercise care for his own safety when 
crossing or upon railroad tracks, nor 
preclude the defense of contributory 
negligence unless the railroad, not- 
withstanding such negligence, could 
or should have discovered the peril of 
the traveler in time to avoid the ac- 
cident. St. Louis Southwestern R. 
Co. v. Murphy, 125 Ark. 507, 188 SW 


1180. 
See Conflict of Laws § 35. 
56. Missouri Pac. R. Co. v. Coca 
Cola Bottling Co., 154 Ark. 4138, 242 
SW 813. ‘ 
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[§ 1946] 2. Knowledge and Appreciation of Per- 
Liability of the railroad company cannot be 
predicated upon the rule under consideration un- 
less its employees operating the train causing the 
injury have knowledge of the peril of the person in- 


71,57 


57. As essential to last clear 
chance doctrine generally see Negli- 
gence §§ 541-543. ; 

58. U. S.—Illinois Cent. R. Co. v. 
Ackerman, 144 Fed. 959, 76 CCA,138; 
Dunworth v. Grand Trunk Western R. 
Co., 127 Fed. 307, 62 CCA 225. 

Ala.—Burns v. Louisville, ete., R. 
Cos, 186 Alla. 522-338 S 891. 

Cal.—Basham v. Southern Pac. Co., 
176 Cal. 320, 168 P 359. ‘ 

Iowa.—Snakenberg v. Minneapolis, 
ete,, R. Co., 194 Iowa 215, 188 NW 
935. 

Kan.—Williams v. St. Louis-San 
Francisco R. Co., 122 Kan. 256, 252 P 


470; Rule v. Atchison, ete, R. Co., 
107 Kan. 479, 192 P 729. 
Ky.—Chesapeake, etc., R. Co. v. 


Banks, 144 Ky. 137, 137 SW 1066 {aff 
ey S. 146, 34 SCt 278, 58 L. ed. 
544]. 

La.—Reno vy. Yazoo, ete., R. Co., 138 
La. 76, 70 S 43; Reid v. Missouri Pac, 
R. Co., 3 La. A. 608; Townsend v. Mis- 
Souri, Pac. /R:) Co., 3 Lia. A. 598. 

Md.—Taylor v. Western Maryland 
R. Co., 157 Md. 630, 147 A 531; State 
v. New York, etc., R. Co., 127 Md. 651, 
96 A 809. 

Mo.—Freie v. St. Louis, etc., R. Co., 
(A.) 241.SW 671; Coby v. Quincy, etc., 
R. Co., 174 Mo. A. 648,161 SW 290. 

N. H.—Johnson vy. Director-Gen. of 
Railroads, 81 N. H. 289, 125 A 147. 

Tex.—Galveston, etec., R. Co. v. Slo- 
man, (Civ. A.) 244 SW 268; Andrews 
v. Mynier, (Civ. A.) 190 SW 1164. 

Va.—Morton vy. Southern R. Co., 112 
Va. 398, 71 SE 561. 

[a] Knowledge need not necessa- 
rily be that of engineer.—Moore v. St. 
Louis, etc., R. Co., (Mo. A.) 267 SW 


945 
59. U. S.—Pennsylvania R. Co. v. 
Swartzel, 17 F. (2d) 869 (Indiana); 


Wheelock v. Clay, 13 F. (2d) 972; At- 
lantic Coast Line R. Co. v. McLeod, 
11 F. (2d). 22. 

- Ala.—Wood vy. Northern Alabama 
RiCo,, 22, Ala. A. 513;-117-S) 495. 

Cal.—Gundry v. Atchison, ete., R. 
Co., (A.) 286 P 718; Griswold v. Pa- 
cific Electric R. Co., 45 Cal. A. 81, 187 
P65. 

D. C.—Cullen v. Baltimore, etc., R. 
Co., 8 App. 69; Richmond, etc., R. Co. 
v. Didsoneit, 1 App. 482. 

Ind.—Engle v. Cleveland, etc., R. 
Co., 197 Ind. 263, 149 NE 643; Terre 
Haute, ete., Tract. Co. v. Stevenson, 
189 Ind. 100, 123 NE 785, 126 NE 3; 
Chicago, etc., R. Co. v. Bicke, 79 Ind. 
A. 576, 137 NE 565; Pittsburgh, etc., 
R. Co. v. Lambert, 79 Ind. A. 133, 137 
NE 560. But see Pittsburgh, etc., R. 
Co. v. Pence, 185 Ind. 495, 113 NE 7; 
Cleveland, etc., R. Co. v. Cloud, 61 Ind. 
A. 256, 110 NE 81 (imputed knowl- 
edge sufficient). 

Iowa.—Williams v. Mason City, etc., 
R. Co., 205 Iowa 446, 214 NW 692; 
Barrett v. Chicago, etce., R.Co., 190 
Iowa 509; 175 NW 950, 180 NW 670; 
Duggan v. Chicago, ete., R. Co., 179 
Towa 1072, 159 NW 228; Bourrett v. 
Chicago, ete., R. Co., 152 Iowa 579, 132 
NW 973, 36 LRANS 957; Wilson v. 
Illinois Cent. R. Co., 150 Iowa 33, 129 
NW 340, 34 LRANS 687. 

Okl.—St. Louis, etc., R. Co. v. Kral, 
81 Okl. 624,122 P 177. 

Or.—Emmons v. Southern Pac. Co., 
97 Or. 263, 191 P 333; Provo v. Spo- 
kane, etc., R. Co., 87 Or.. 467, 170 P 
522 


Tex.—Texas Midland R. Co. v. Tid- 
well, (Civ. A.) 49 SW 641. 

Wash.—Hubenthal v. Spokane, etc., 
R. Co., 97 Wash. 581, 166 P 797. 

[a] Knowledge of occupancy of 
vehicle.—An engineer, after knowing 
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that an automobile had been struck 
by his engine, must use reasonable 
care to stop, although he does not 
actually know whether the. occupants 
were thrown from the vehicle by the 
impact or that they were not serious- 
ly injured. Westerdale v. Northern 
Pac. R. Co., 84 Mont. 1, 273 P 1051. 

60. U. S.—Brien v. Detroit United 
R., 247 Fed. 693 (Michigan); Balti- 
more, etc., R. Co. v. Anderson, 85 Fed. 
413, 29 CCA 235; Dunning v. Bond, 38 
Fed. 813. 

Kan.—McMahon v. Joplin, ete. R. 
Co., 96 Kan. 271, 150 P 566. 

Mich.—Fike v. Pere Marquette R. 
Co:, 174 Mich. 167,.140 NW 592; Sas- 
nofski v. Lake Shore, ete., R. Co., 134 
Mich. 72, 95 NW 1077. 

N. H.—Stearns v. Boston, etc., R. 
Co., 75 N. H. 40, 71 A 21, 21 AnnCas 
1166; Yeaton v. Boston, etc., R. Co., 
73,N. H. 285,.61°A 522. 

N. C.—Goff v: Atlantic Coast Line 
Ri Con thor Nin OC. 216) 102) SR38 20% 
Hines 'v. Norfolk, etc., R. Co., 156 N. 
C. 222, 72 SE 325; Fuln v. Roanoke, 
ete., R. Co., 120 N.C. 525, 27 SH 74. 

Oh.—Cincinnati St. R. Co. v. Jen- 
kins; 020) Qh! Cirs-ty 256,911 7Oh. Cir: 
Dee. 130; “Lake Shore, etc., R. Co.° v. 
Ehlert, 19 Oh. Cir. Ct. 177, 10 Oh. Cir. 
Dec. 443; Liake Shore, ete., R. Co. v. 
Schade, 15 Oh. Cir. Ct. 424, 8 Oh. Cir. 
Dec. 316. 

Va.—Purcell v. Washington, etc., R. 
Co48 13825 Va. 325,111 SE 3005° Balti- 
more, etc., R. Co. v. Few, 94 Va. 82, 26 
SW 406. 

Wash.—Nicol v. Oregon-Washing- 
ton R.; etc, '‘Co., 71 Wash. 409, 128 P 
628, 43 LRANS 174. 

W. Va.—Waller v. Norfolk, etc., R. 
Co. LOS? Wi. Via 5.110, Lay Uy ais 
Schoonover v. Baltimore, etc., R. Co., 
69 W. Va. 560, 738 SE 266, LRA1917F 
1, AnnCas1913B 964. 

[a]. In Kentucky (1) at crossings 
where the railroad owes no duty of 
lookout, the peril must have been dis- 
covered. Stull v. Kentucky Tract., 
ete., Co., 172° Ky. 650;°189 SW. 721. 
(2) In other cases the text rule has 
been applied. Chesapeake, etc., R. Co. 
v. Booth, 149 Ky. 245, 148 SW 61: Ho- 
vius v. Cincinnati, etc., R. Co., 107 SW 
214, 32 Kyl 786; Crowley v. Louis- 
ville, etc., R. Co., 55 SW 434, 21 KyL 
1434; Pittsburg, ete., R. Co. v. Lew- 
is, 38 SW 482, 18 KyL 957; Louis- 
ville, etc., R. Co. v. Krey, 29 SW 869, 
16 KyL 797. 

[b] In Maryland (1) a distinction 
is drawn between accidents occurring 
in a city or other thickly populated 
locality and those occurring at public 
crossings in the country or sparsely 
settled places. Frank Steil Brewing 
Co. v. Washington, etc., Electric R. 
Co., 120 Md. 419, 87 A 838: State v. 
Philadelvhia, ete., R. Co., 120 Md. 65, 
87 A 492. (2) In places of the first 
described character the railroad em- 
ployees are charged with the exercise 


| of que care after they see or ought to 


have seen nlaintiff’s peril. 
Western Marvland R.. Co., 157 Ma. 
630,147 A 531. (3) As to crossings 
in the country or sparsely settled 
places, the duty arises only after the 
trainmen become aware of the peril- 
ous situation of the person imperiled. 
Frank Steil Brewing Co. v. Washing- 
ton, etc., Electric R. Co., supra; State 
v. Philadelphia, etc., R. Co., supra. 
(4) _This is true especially at a pri- 
vate crossing in the country. Frank 
Steil Brewing Co. v. Washington, etc., 
Electric R. Co., supra. 

[ec] In Missouri (1) the place 
where the injury occurs is important. 
Sullivan v. Gideon, ete, R. Co., 213 


Taylor v. 
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Mo. A. 20, 247 SW 1010. (2) Should 
an injury occur at a place where those 
in charge of the train had a right to 
expect a clear track and a trespasser 
is struck and injured, the company 
cannot be held liable unless its serv- 
ants could have avoided the injury 
after they actually discovered the 
peril of the .person injured. See in- 
fra § 2239. (3) When the injury. oc- 
curs at a much traveled public cross- 
ing (Sullivan v. Gideon, etc., ‘R. Co., 
supra) (4) or other place where those 
in charge of the train may expect per- 
sons to be rightfully on the track (see 
infra § 2239), (5) a different rule 
prevails (Logan v. Chicago, etc., R. 
Co., 300 Mo. 611, 254 SW 705; Sites v. 
Knott, 197 Mo. 684, 96 SW 206; Dlau- 
hi <v.. St) Louis, ‘ete: Re "Cos, 139) Mo: 
291, 40 SW 890; Lloyd v. St. Louis, 
etc., R. Co., 128 Mo. 595, 29 SW 153, 31 
SW 110; Sullivan v. Missouri Pac. R. 
Co., 117 Mo. 214, 23 SW 149; Kellny 
v.. Missouri Pac. R. Co., 101 Mo. 67, 
13 SW 806, 8 LRA 783; Hilz v. Mis- 
Souri Pac. R. Co., 101 Mo. 36, 13 SW 
946; Donohue v. St. Louis, ete., R. 
Co., 91 Mo.-857, 2 SW 424, 3 SW 848; 
Keim v. Union R., ete., Co., 90 Mo, 
314, 2 SW 427; Kelley v. Hannibal, 
etc., R. Co., 75 Mo. 138; Salisbury v. 
Quincy, ete., R. Co., (A.) 268 SW 896; 
Moore v. St. Louis, ete., R. Co., (A.) 
267 SW 945; Baker v. St. Louis, etc., 
R. Co.;, 187 Mo. A. 157, 172) S We Tisbs 
Fagg v. Missouri, etc., R. Co., 185 Mo. 
A. 79, 170 SW 912; Bryant v. Missouri 
Pac. R..Co., 181 Mo. A. 189, 168 ‘SW 
228; McWilliams v. Missouri Pac. R. 
Co., 172 Mo. A. 318, 157 SW -1001; 
Gass v. Missouri Pac. R. Co., 57 Mo. 
A. 574; White v. Wabash Western 
R. Co., 34 Mo. A. 57). (6) At a place 
of that character, those in charge of 
a train approaching the crossing, like 
the person on the highway approach- 
ing the track, must be held to have 
seen whatever could have been seen 
by the use of ordinary care whether 
it was in fact seen or not. Sullivan 
v. Gideon, etc, R. Co., 213 Mo. A. 20, 
247 SW 1010. (7) In the federal court 
the last clear chance doctrine is lim- 
ited to cases in which defendant ac- 
tually discovers the person injured 
and his peril in time to avoid the in- 
jury, and does not include cases 
where, by the exercise of ordinary 
care, defendant might have discovered 
the person injured and peril in time 
to avoid the injury. Wheelock v. 
Gray, 13 F. (2d) 972. 

[dad] Appreciation.—Strictly, the 
doctrine of last clear chance can have 
no application to an accident at a 
railroad crossing unless the engineer 
not only could have seen but should 
have appreciated the traveler’s peril. 
McKinney v. Port Townsend, ete. R. 
Co,,, 91 Wash.887, 158 P LO%: 

[e] Person climbing between cars. 
—Where there was evidence of cus- 
tom and practice with the knowledge 
of those in charge of defendant's 
trains.for pedestrians to pass between 
its cars when the particular crossing 
was blocked and that such blocking 
of the crossing occurred almost daily, 
actual knowledge of plaintiff's peril- 
ous position between cars was not 
essential to impose liability, if the 
train crew should have known there- 
of in the exercise of ordinary care, 
Stevens v. Wabash R. Co., (Mo. A.) 
14 SW (2d) 506. 

61. Auvil v. Western Maryland R. 
Co., 19 EF. (2d) 30; Keele v. Atchison, 
etc., R. Co., 258 Mo. 62, 167 SW 433; 
Reeves v. Kansas City, etc., R. Co., 251 
Mo. 169, 158 SW 2; Gumm v. Kansas 
City Belt R. Co., 141 Mo. A. 806, 125 
SW 796. 
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[§ 1946 


jured;** this knowledge, in some jurisdictions, must 
be actual,®® in other jurisdictions it is sufficient 
that defendant’s employees saw, or, with the exer- 
cise of reasonable care should have seen, the dan- 
The mere fact that a pedestrian,®* a bicy- 


j 
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clist,°? or a horse-drawn®® or a motor-driven®* ve- 
hicle is seen approaching the tracks is not sufficient 
to impose upon the trainmen the duty to stop or 
there must be some superadded eir- 
cumstances showing that the pedestrian®® or the 
driver of the horse-drawn*® or motor-driven®’ ve- 
hicle intends to go upon the track, and the duty 
of the trainmen does not arise until the peril is 
discovered,®* or, according to rule in some jurisdic- 
tions, should have been discovered.®® 
men, however, must act on the reasonable appear- 


slacken speed; 


62. Knickerbocker v. Detroit, etc., 
R. Co., 167 Mich, 596, 133 NW 504. 

63. 'U. S.—Illinois Sent. R. Co. v. 
Ackerman, 144 Fed. 959, 76 CCA 13; 
Garrett v. Illinois” Cent. R. Co., 126 
Fed. 406. 

Cal.—Basham y. Southern Pac. Co., 
176 Cal. 320, 168 P 369. 

Towa.—Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318. 

Mo.—Van Bach vy. Missouri Pac. R. 
Co., 171 Mo. 338, 71 SW 358. 

Okl.—Clark v. St. Louis, ete., R. Co., 
24 Okl. 764, 108 P 361. 

64 Cal.—Barnett v. Atchison, etc., 


_ R._Co., 99 Cal. A. 310, 278 P 443 


TIowa.—Williams v. Mason City, etc., 
R. Co., 205 Iowa 446, 214 NW 692; Al- 
bright v. Chicago, ete, R. Co., 200 
Iowa 678, 205 NW 462. 

Mo.—Pinkley v. Missouri-Illinois R. 
Co., 221 Mo. A. 167, 299 SW 100; Eng- 
land v. Southwest Missouri R. Co., 
A) 180 SW 32. 

H.—Johnson y. Director-Gen. of 
elite cis 81 N. H. 289; 125 A 147. 

R. I.—Fillmore v. Rhode Island Cox, 
42 R. I. 102, 105 A 564. 

Tex.—Crews v. Schaff, (Civ. A.) 
250 SW 749. 
~ Utah.—Shortino v. Salt Lake, ete., 
Ro. Co., 52: Utah, 476, 174 P3860. 

Va.—Canody v. Norfolk, etc., R. Co., 
129 Va. 56, 105 SE 585. 

Wash.—Mouso vy. Bellingham, etce., 
R. Co., 106 Wash. 299, 179 P 848. 

“The operatives of the engine had 
the right to presume that the driver 
of the automobile, in approaching the 
railway track where his -view was 
unobstructed, would not attempt to 
cross said track in front of and in 
close proximity to the rapidly ap- 
proaching train, and in such case no 
duty rested upon them to anticipate 
danger to the driver of the automo- 
bile, until he turned to make the 
crossing, and not then unless said 
driver was traveling at such speed as 
would indicate to a person of ordinary 
care and prudence that the driver in- 
tended to cross ahead of the train.’ 
Galveston, ete., R. Co. v. Sloman, 
(Tex. Civ. A.) 344 SW 268, 274. 

65. Auvil v. Western Maryland R. 
SOs aS CB". (2d) 80; Gumm v. Kansas 
City Belt R. Co., 141 Mo. A. 306, 125 
SW. 796; Director-Gen. of Railroads 
v. Blue, 134 Va. 366, 109 SE 482, 114 
SE 557. 

66. Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318; Powers v. 
Iowa erat R. Co., 157 Iowa 347, 136 
NW 104 

67. eS itetinkd v. Payne, 274 Fed. 


' 360; Betz v. Kansas City Southern R. 


Co., (Mo. A.) 253 SW 1089; 
v. pone es Missouri R. Co., 
A.) 180 SW 3 

6s. Ala. ye cates Vv. peadile, etc., 
R. Co., 211 Ala. 646, 101 S 44 

Cal.—Rowe v. Southern “California 
R. rae AN Gaile Agia Sitpeee 

CG.—Baltimore, etc., n ‘Co. v.. Fi- 
adits peCorEs Co., 55 ‘App. 92), 20. Bs 
2d 
; a —Cleveland, etc., R. Co. v. Klee, 
154 Ind. 430, 56 NE 234. 

Ky. —Louisville, CECA ie COn wn iGrl= 
more, 131 Ky. 132, 109 SW 321, 33 
KyL 74, 21 LRANS 723. 

La.—Washington v. Yazoo, etc. R. 
Co., 11 La. A. 635, 124 S Las 

Tenn.—Tennessee Cent. R. Co. 
Ledbetter, 159 Tenn. 404, 19 SW (2d) 
258. 

Tex.—Schaff v. Verble, (Civ. A.) 240 


England 
(Mo. 


RAILROADS 


Injumy. e+ 


The train- 


SW 597. 

Wash.—Mouso vy. Bellingham, etce., 
R. Co., 106 Wash. 299, 179 P 848. 

[a] Hearing of warniny not indi- 
cated.—The failure of occupants of 
an automobile to indicate to the mo- 
torman of an approaching interurban 
car that they heard his warning 
whistle does not show that he knew 
they were in peril, so that he should 
have stopped or checked his car, 
where the speed of the automobile 
was such that he inferred it would 
stop before going on the crossing. 
Galveston-Houston Electric R. Co. v. 
Patella, (Tex. Ciy. A.) 222 SW 615. 

[b] Rule applied.—Where the en- 
gineer of a train moving at a rate 
of fifty miles per hour could have 
stopped the train in time to avoid 
collision with a truck approaching a 
crossing at a minimum speed of five 
miles per hour, if he had applied 
emergency brakes when the truck was 
eighty-three feet from the crossing, 
but could not have avoided the acci- 
dent if he had applied the brakes 
when the truck was seventy feet from 
the crossing, submission of the case 
on the last clear chance doctrine was 
error. Baltimore, etec., R. Co. v. Fidel- 
ity Storage Co., 55 App. (D. C.) 92, 2 
F. (2d) 310. 

69. U. S.—dAuvil v. Western Mary- 
land R. Co., 19 F.. (2d) .30; Illinois 
Cent. R. Co. v. O’Neill, 177 Fed. 328, 
100 CCA 658 [certiorari den 217 U. S. 
604, 30 SCt 694, 54 L. ed. 899]. 

Conn.—Douglas v. New York, etc., 
R. Co., 110 Conn. 145, 147 A 289; El- 
liott v. New York, etc., R. Co., 83:Conn. 
320, 76 A 298. 

Mo.—Logan v. Chicago, ete., R. Co., 
300 Mo. 611, 254 SW 705; Maginnis 
v. Missouri Pac. R. Co., 268 Mo. 667, 
187 SW 1165; Holmes v. Missouri Pac. 
R. Co,,_ 207 Mo. 149. 105 SW 624: An- 
derson vy. Davis, 215 Mo. A.,318, 251 
SW 86: Waterfield v. Wabash R: SOs, 
(A.) 190 SW 981; Keele v. Atchison, 
bea RivCo., 16d Mio A364 138i - Siw 

N. H.—Tvyrrell v. Boston, etc., R. Co., 
77 N. H. 320, 91 A179; Stearns v. Bos- 
ton, etc.. R. Co., 75 N. H. 40, 71 A 21, 
21 ‘AnnCas 1166. 

R. I.—Myers v. Washington Trust 
Go., 42°R. 1. 94, 105.4 Ane Fillmore v. 
Rhode Island Co., 42°R. I. 102; 105 A 
564, 

Vt.—Miller v. Central Vermont R. 
Cor 95 Vite 69,74) 013" AS 524: 

“Tf sufficient time elapsed after the 
plaintiff entered the danger zone so 
that it can be fairly said that the 
trainmen in the exercise of the care 
and diligence of a careful and pru- 
dent person ought to have discovered 
and comprehended his peril in season 
to have avoided the accident, knowl- 


edge will be imputed to them.” “Miller 
vy. Central Vermont R. Co., eee 
70. Ala.—Louisville, etc., R. Co. v. 


Rush, 22 Ala. A. 195, 114 S 21. 

Ind,—Terre Haute, etc., Tract. Co. 
Vv. Sp eels 189 Ind. 100, 123 NE 
785, 126 NE 3 

Towa.—Lundien y. Ft. Dodge, ete., 
R. Co., 166 Iowa 85, 148 NW 3808. 

Mo.—Waterfield v. Wabash R. Co., 

(A.).190 SW 981. 

Okl/—Clark v. St..Louis,’ete.,.R. Co., 
24 Okl. 764, 108 P 361. 

Texi=——Galveston, | etc., “R.- (Co: = v. 
Wagner, (Commn. A.) 291 SW 664 {aff 
(Civ. A.) 298 SW 552]; Houston, etc., 
R. Co. v. Kopinitsch, (Civ. A.) 282 SW 
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ance of peril,7° and cannot rely, under the circum- 
stances showing that the person injured is oblivious 
to his peril, on the presumption that he will avoid 
Their failure to act, it has been held, is 
not excused by showing that the person injured had 
knowledge of the approaching train.‘? 

[§ 1947] 3. Opportunity To Avoid Injury. 
discovery of the peril, there must have existed the 
time within which by the exercise of reasonable or 
ordinary care under the circumstances the train- 
men might have 


After 


avoided the injury.7* 


884; Galveston-Houston Electric R. 
Co. v. Patella, (Civ. A.) 222 SW 615; 
Chicago, etc., R. Co. v. Wentzel, (Civ. 
A.) 214 SW 710; Texas Cent. R. Co. 
v. Dumas, (Civ. A.) 149 SW 543. 

71. Lundien v. Ft. Dodge, ete., R. 
Co., 166 Iowa 85, 99, 147 NW 308; 
Chapman v. Missouri Pac. RCo; 217 
Mo. A. 312, 269 SW 688; Waterfield v. 
Wabash R. Co., (Mo. A‘) 190 SW 981. 

“The effect of the hymanitarian doc- 
trine of the last fair chance cannot be 
avoided by invoking the other rule 
that a motorman or engineer may as- 
sume that a person seen on or near the 
track will get out, or keep out, of the 
way. Within proper limitations such 
rule is both reasonable and just, but 
it is not to be so applied as to en- 
courage recklessness by those in 
charge of such dangerous agencies. 
There is a limit where the presump- 
tion ceases and the humanitarian ‘doc- 
trine cores into play.’ undien v. 
Ft. Dodge, etc., R. Co., supra. 

72, Houston, etc., R. Co. v. Kopi- 
nitsch, (Tex. Civ. A.) 282 SW 884. 

73. U. S—TIllinois Cent. R. Co. v. 
Nelson, 173 Fed. 915, 97 CCA 331; Dun- 
ning v. Bond, 38 Fed. 813. 

Ala.—Beavers v. Southern R. Co., 
212 Ala. 600, 103 S 887; Alabama Great 
Southern R. Co. v. Smith, 196 Ala. 77, 
71 S 455; Sands v. Louisville, ete., R. 
Co., 156 Ala. 323, 47 S 323; Pannell v. 
Peers etc., R. Co., 97 "Ala. 298, 12 

S 236; Highland Ave., ete., R. Co. v. 
Sampson, 91 Ala. 560, 8 S778: Central 
of Georgia R. Co. v. ‘Faust, 17 Ala, A. 
96, 82 S 36 [certiorari den 203 Ala. 
248, 82 S 345]. 

Cal.—Rowe v. Southern California 
Rion 4 Call Ay Wess (ape 220% 

Ds C.— Baltimore, ete., R. ‘Co. v. Fi- 
Eva Storage Co.,'55 App. 92, 2 F. 

Ind. Seer wat ete., Re Co. v. Klee, 
154 Ind. 430, 56 NE 234, 


Co., 200 Iowa 678, 205 NW 462 

Kan. —Johnson v. Missouri, ete., R. 
Co., 110 Kan. 378, 204 P 727: Greene 
v. Atchison, ete., R. Co., 109 Kan. 334, 
198 P 956; Rule v. Atchison, etc., R. 
Co.,.107 Kan. 479, 192 P 729; McBeth 
v. Atchison, etc., R. Co., 95 Kan. 364, 
148 P 621. 

Ky.— Louisville, ete., R. Co. v. Gil- 
more, 131 Ky. 132. 109 SW 321, 33 KyL 
ea LRANS 728 [reh den 114 SW 

La.—Ross v. Sibley, ete., R. Co., 116 
La. 789, 41S 93; Washington v. Yazoo, 
ete, BR. Co4 Thi Dad Ay 63650242 Se 630= 
Franklin v. Louisiana, etc., R. Co., 10 
La. A. 526, 120 S 679; Guillot v. Lou- 
isiana R., ete.,)Co:, 8 La.) Ay 541, 

Me.—Thompson v. Lewiston, etce., 
St. R., 99 A 370; Scripture v. Maine 
Cent. R. Co., 113 Me. 218, 938 A 3862. 

Md.—Taylor v. Western R. Co., 157 
Mad. 630, 147 A 531; Gerlach v: Cum- 
berland, ete., Electric R: Co., 142 Md. 
638, 121 A 577; Washington, etc., R. 
Co. v. State, 140 Ma. 115, 116 A 911; 
Philadelphia, etce., R. Co. v. Holden, 
93 Md. 417, 49 A 625; Western Mary- 
land RCo ve Kehoe, 86 Md. 48, 37 A 
799; Maryland Cent. R. Co. v. Neu- 
beur, 62 Md. 391. 

Mich.—John W. Ladd Co. 
York Cent. R. Co., 249 Mich. 
NW 517. 

Mo.—Tannehill v. Kansas City, etc., 
R. Co., 279 Mo. 158, 218 SW 818; Ma- 
ginnis vy. Missouri Pac. R. Co., 268 Mo. 
667, 187 SW 1165 [rev 190 Mo. A. 534, 


v. New 
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[§ 1948] 4. Care Required after Knowledge of 
The duty. of the railroad after discovery 
of the danger is to. exercise ordinary care under 
the cireumstances to prevent injury,’* and the ex- 
A defect in me- 
chanical appliances existing before, and continuing 
until after, the injury, not susceptible of being rec- 
tified “after the discovery of the danger carelessly 
incurred and before the injury is done, is not super- 


Danger. 


ercise of such care is sufficient.*° 


vening ec eee eS 


[§ 1949] 0 


176 SW 416]; Keele v. Atchison, etc., 
R. Co., 258 Mo. 62, 167 SW 433; Mc- 
Gee v. Wabash R. Co., 214 Mo. 530, 
114 SW 33; Van Bach v. Missouri Pac. 
R. Co., 171 Mo. 338, 71 SW 358; Harlan 
v. St. Louis, etc., R. Co., 65 Mo. 22; 
Moore v. St. Louis, ete., R. Co., (A.) 
283 SW 732; Whiffen v. Missouri Pac. 
R. Co., 216 Mo. A. 224, 262 SW 460; 
Conley v. Missouri Pac. R. Co., (A.) 
253 SW 424; England v. Southwest 
Missouri R. Co., (A.) 180 SW 32; 
Whitesides v. Chicago, etc. R. Co., 
186 Mo. A. 608, 172 SW 467; Burnett 
v. Atchison, ete., R. Co., 172 Mo. A. 51, 
154 SW 1135; McNulty v. St. Louis, 
ote R. Co., 166 Mo. A. 439, 148 SW 

Nebr.—Johnston  v. 100 
Nebr. 192, 158 NW 1034. 

N. H.—Johnson v. Director-Gen. of 
Railroads, 81 N. H. 289, 125 A 147; 
Stearns v. Boston, ete., R. Co., 75 N. 
H. Fee 71 A 21, 21 AnnCas 1166. 

Y.—wWall v. New York Cent., etc., 
R. ‘Go, Pe App. Div. 599, 67 NYS 519, 
D.—Hope v. Great Northern R. 
Con 19 N.D. 438, 122 NW 997 

BR. I.—Fillmore v. Rhode Island Co.; 

42 R. I. 102, 105 A 564. 


96 Tex. 72, 70 SW 529; Texas,.ete., R. 
Co. v. Stages, 90 Tex. 458, 39 SW 295; 
Gulf, etc., R. Co. v. Lankford, 88 Tex. 
499, 31:SW 355 [aff 9 Tex. Civ. A. 593, 
29 SW 933]; Galveston, etc., R. Co. v. 
Matula, 79 "Tex. 577, 15 SW _ 573, 19 
SW 376; San Antonio, etc., R. Co. v. 
Singletary, (Civ. A.) 251 SW, ‘325; 
Galveston; etec., R. Co. v. Sloman, (Civ. 
A.) 195 SW 321; Allen v. Texas Tract. 
o., (Civ. A.) 149 SW 195; Galveston, 
etce., R. Co. v. Murray, (Civ. A.) 99 SW 
144°, Central. Texas, iete.,: R. Co. Vv. 
Gibson, 35 Tex. Civ. A. 66, 79 SW 351. 
Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228; Washington, etc., 
R. Co. v. Thompson, 136 Va. 59%, 118 
SE 76; Purcell v. Washington, etc., 
R. Co., 132 Va. 325, 111 SE 300; Wil- 
mouth y. Southern R. Co., 125 Va. 
511, 99 SE 665; Virginia, etc., R. Co. 
v. Skinner, 119 Va. 843, 89 SE 887; 
U. S. Spruce Lumber Co. v. Shumate, 
118 Va. 471, 87 SE 723; Boyd v. South- 
ern R. Co., 115 Va. 11, 78 SE 548, Ann 
Cas1914D 1017; Chesapeake, etc., R. 
Co. v. Hall, 109 Va. 296, 63 SE 1007. 
Wash.—Rossier v. Payne, 125 Wash. 
155, 215 P 366; Mouso v. Bellingham, 
etc., R. Co., 106 Wash. 299, 179 P 848. 
W. Va.—Waller v. Norfolk, etc., R. 
Co., 108 W. Va. 576, 152 SE 18, 
Wis.—Valin v. Milwaukee, etc., R. 
Co., 82 Wis. 1, 51 NW 1084, 33 AmSR 
17, 


B. aS —Gavin v. Kettle Valley R. Co., 

26 B.C. 30. 
7 eae ‘ Ability to stop.—It is not al- 
ways necessary to show that the train 
could have been stopped by the opera- 
tives by the exercise of ordinary care 
to invoke the humanitarian doctrine, 
since a failure to stop, slow ‘down, or 
give warning signals may be suffi- 
cient. Chapman v. Missouri Pac. R. 
Co., 217 Mo. A. 312, 269 SW 688. 

74, Ala.—Birmingham Belt R. Co. 
v. Nelson, 216 Ala. 149, 112 S 422; 
Thompson v. Mobile, ete, R. Co., 211 
Ala. 646, 101 S 441. 

Colo. Great Western R. Co 
Drorbaugh, 24 Colo. A. 188, 134 P “168. 


Delano, 


. Actions*—1. In General—a. Jurisdic- 


RAILROADS 


arose.*? 


tion and Venue. 
at a railroad crossing is transitory in its nature,’? 
and, subject to statutes™® or to the rules*® govern- 
ing jurisdiction and venue in actions against rail- 
roads generally, such an action may be brought in 
any county through which the road runs,®° or in 
a state other than that in which the cause of action 
Further, where the statute under which 
the cause of action arose is remedial and not penal 


[§§ 1948-1949 


An action for injuries to a person 


in its nature, the action may be brought in anoth- 


er state.°? 
D. C.—Baltimore, Re Co. eyez 
Griffith, 34 App. 469. 

Ky.—Hovius v. Cincinnati, ete., R. 
Co., 107 SW 214, 32 KyL 786; Louis- 
ville, ete; Re Co. vy. Taylor, 104 SW 
776, 31 KyL 1142. 

La.—Guillot v. Louisiana, etc., R. 
Co., 3 La. A. 541. 

Mo.—Chawkley v. Wabash R. Co., 
3817 Mo. 782, 297 SW 20; Pinkley v. 
Missouri-Illinois R. Co., 221 Mo. A. 
167, 299 SW 100; Messer v. St. Louis- 
San Francisco R. Co., (A.) 274 SW 
864; San'dry v. Hines, (A.) 226 SW 646 
[quashed sub nom. State v. Bland, 237 
SW oe: 8]. 

N. H.—-Cavanaugh v. Boston, 
R. Co., 76 N. H. 68, 79 A 694. 

Tex.—Missouri, ete., Re Conv. wins: 
123°SW 151; Trochta v. Missouri, etc., 
2. Co., (Commn, A.) 218 SW 1038 [rev 
(Civ. A.) 181 SW 761]; Frias v. Gal- 
veston, ete., R. Co., (Civ. A.) 266 SW 
547; Chicago, etc., R. Co. v. Wentzel, 
(Civ. A.) 214 SW 710; Missouri, etc., 
R. Co. v. Reynolds, (Civ. A.) 115 SW 
340 [rev on other grounds 103 Tex. 31, 
122 Sw 531]. 

Va.—Director-Gen. of Railroads v. 
Blue, 134 Va. 366, 109 SE 482, 114 SE 
557; Norfolk Southern R. Co. v. White- 
head, 121 Va. 139, 92 SE 916. 


etc., 


ete:, 


W. Va.—Freeman v. Monongahela 
Meare Tract. -Co., 98) W.Va. 3811, 9828 
4) 5 


Wis.—Valin v. Milwaukee, etc., R. 
ee 82 Wis. 1, 51 NW 1084, 33 AmSR 


B. Caan v. Kettle Valley R. Co.. 
AOU. 

“The ye eeato of duty is that of 
careful, prudent men in view of the 
imminence of danger. When peril 
appears, the engineer must use all 
means known to skillful men in his 
position to avert an _ accident.” 
Thompson v. Mobile, ete., R. Co., 21] 
Ala. 646. 647, 101 S 441. 

[a] Bvery reasonable means.—The 
operatives of the train must use every 
reasonable means at their command to 
prevent an injury. Houston, etc., R. 
Co. v. yeoninieeds (Tex. Civ. A.) ay 


SW 884; Galveston, ete, R. Co 
Sloman, (Tex. Civ. ‘A.) 195 SW R21: 
Gulf, ete., R. Co. v. Higginbotham, 


(Tex. Civ. A.) 173 SW 482. 

[b] Every reasonable precaution. 
—When a traveler is discovered in a 
perilous position on or near the track, 
trainmen must use every reasonable 
precaution consistent with the proper 
operation and management of their 
train to avoid injuring him. Chicago, 
etc., R. Co. v. Elzen, 132 Ark. 431, 200 
SW 1000. 

[ec] Duty of fireman to use care to 
avoid injury on seeing danger is not 
dependent on the engineer’s having 
actually seen it. Chawkley v. Wabash 
R. Co.; 317 Mo. 782, 297 SW 20. 

{[d] Duty to sound whistle.—(1) 
Enginemen unable to stop or slacken 
the speed of the train in time to avoid 
injury must sound the emergency 
whistle, if by due care they can do so. 
Zumwalt v. Chicago, ete.; Co., (Mo.) 
266 SW 717. (2) An engineer may be 
found negligent in not sounding the 
whistle after discovering the travel- 
er’s danger. Jones v. Boston, etc., R. 
Co., 83 .N.\H. 78, 1389 A 214. '(3) Fail- 
ure to sound the whistle on discovery 


Under some statutes®? an action for 


of peril is not the cause of an injury 
when the person injured was aware of 
the approach of the train when first 
seen. Johnson v. Director-Gen. of 
Railroads, 81 N. H. 289, 125 A 147. 

75. Ws S.—Pennsylvania Ra Cory. 
Swartzel, 17 F. (2d) 869; Dunworth 
v. Grand Trunk Western R. Co., 127 
Fed. 307, 62 C@A 225; Garrett v. Illi- 
nois Cent. R. Co., 126 Fed. 406; Dun- 
ning v. Bond, 38 "Fed. 813. 

Ala._—Compton v. Western R. Co., 
215 Ala. 576, 112 S 148; Bates v. 
Louisville, etc., R. Co., 184 Ala. 655, 64 
S 298; Memphis, ete., R. Co. v. Martin, 
117 Ala. 367, 23 S 231; Wood vy. North- 
Say Eee tiie R. Co.,. 22 Ala. ‘A. 513, 117 


Ark.—St. Louis, ete., R. Co. v. Tay- 
lor, 64 Ark. 364, 43 SW 831. 

Cal.—Rowe a Southern California 
R..Co.,-4 Cal. A. ST E220. 

Ky.—-Stull Ve entnske Tract., etc., 
Co., 172 Ky. 650, 189 SW 721; Louis- 
ville, ete., _R. Co. v. Mollay, 91 SW 
685, 28 KyL 1113. 

La.—Barnhill v. Texas, etc., R. Co., 
109 La. 43, 33 S 68. 

Mo.—Sullivan vy. Missouri Pac. R. 
Co., 117 Mo. 214, 23 SW 149; Guen- 
ther v. St. Louis, ete., R. Co., 95 Mo. 
286, 8 SW 371; Underwood v. St. Lou- 
ae R. Co., 182 Mo. A. 252, 168 SW 

N. H.—Stearns v. Boston, ete., R., 
75 N. H. 40, 71 A 21, 21 AnnCas 1166, 

N. D.—Gast v. Northern Pace. R. Cos 
28 N. D. 118, 147 NW 793. 

Tex.—Galveston, ete., R. Co. v. Ma- 
tula, 79 Tex. 577, 15 SW 573, 19 SW 
376; Houston, ete., R. Co. v. Sherman, 
(Civ. A.) 10 SW (2d) 248, 248; Texas, 
etc., R..Co. v. Pearson, (Civ. A.) 224 
Sw 708 [rev on other grounds 
(Commn. A.) 238 SW 1108]. 

Va.—Brammer.v. Norfolk, ete., R. 
Co., 104 Va. 50, 51 SE 211; Baltimore, 
ree R. Co. v. Few, 94 Va..82, 26 SE 

Wis.—Heddles v. Chicago, ete., R. 
Co., 74 Wis. 239, 42 NW 237. 

“The test of liability is not wheth- 
er the engineer, after discovering the 
peril of deceased, acted in good faith 
in an effort to avoid the injury, but 
whether he acted as a man of ordi- 
nary prudence would have acted un- 
der the circumstances.” Houston, 
etc., R. Co. v. Sherman, supra. 

[a] Duty is not to stop the train 
‘if possible.” Pennsylvania R. Co. v. 
Swartzel, 17 F. (2d) 869. 

76. Illinois Cent. R. Co. v. Nelson, 
173 Fed. 915, 97 CCA..331. 

ha Atchison, etc., R. Co. v, Keller, . 
33 Tex. Civ. A. 358, 76 SW 801; Me- 
Leod v. Connecticut, Ste Rs Co., 58 
Vie 72, 6A. 648. 

Transitory actions: 

Generally see Actions §§ 28, 45. 
Venue see Venue [40 Cye 30-116]. 

78. See statutory provisions. 

79. Jurisdiction and venue gener- 
ally see supra §§ 60-63 in 51 C. J. 

80. Atchison, etc., R. Co. v. Keller, 
35 Tex. Civ. A. 358, 76 SW 801. 

81. Atchison, etc., R. Co. v. Keller, 
supra; McLeod Vv. Connecticut, etc., 
Rs, Cou 68 Vit. 72%, Gy A 648. 

82. Gardner v. New York, etc., R. 
Co., 17 R. 1.790, 24.A. 83. 

83. See statutory provistons, 


*By FRED G. KRIVONOS (§§ 1949-1972). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1949-1954] 


injuries caused by an act of omission, such as a 
defective crossing, must be brought at the domicile 
of the company,** although if the injury is caused 
by an act of commission the action may be brought 
in the parish or county where the injury was re- 
ceived.®® 

[§ 1950] b. Form of Action.*® In the absence of 
a statute prescribing a particular form,*’ the proper 
form of action for injuries at a crossing caused by 
the unskillfulness or negligence of railroad employees 
is an action on the ease, $8 and not trespass,*® un- 
less the acts causing the injury are done by the com- 
mand or with the assent of 'the company.?® 

[§ 1951] c. Conditions Precedent.®! Under some 
statutes®? a prescribed notice of the injury must be 
given to the railroad company before bringing the 
action;°* or where the statute so provides®* notice 
must be given before bringing the action where the 
injury is received by reason of a defect in the 
erossing.®> A statute which provides that no action 
shall be maintained against a railroad unless no- 
tice of the claim is given within a preseribed time 
has reference only to actions yet to be instituted,®® 
and not to cases of injury occurring before it took 
effect except as expressly provided.®7 

[§ 1952] d. Limitations.°® <A statute regulating 


limitations of actions for damages or injuries against 


railroads generally®® is applicable to an action for 
injuries due to an improper or imperfect construc- 


84. Caldwell v. Vicksburg, etc, R 


Limitations 
Co. 40. bar Ann. 7153) 5"S.1T: 


Death §§ 82-88 


RAILROADS 


in death cases see gle 


[52 C.J.] 369 


tion of a crossing;! but such a statute is not ap- 
plicable to an action for the death of a person be- 
cause of a defect in a bridge over a railway ecross- 
ing.? A statute of limitations on actions for dam- 
ages against railroads,* which is construed to ap- 
ply only to specified claims for damages to prop- 
erty,* does not apply to actions for personal inju- 
ries at ecrossings.° A provision for limitations of 
actions against a railway company embodied in a 
special act incorporating such company applies to 
actions for damages at crossings,® and a subsequent 
ceneral statute limiting the time for actions for per- 
sonal injuries against railroads does not repeal such 
a provision in the special act in the absence of an 
express provision to that effect.7 

[§- 1953] 2. Parties.* Where an injury at a rail- 
road crossing is occasioned by the combined negli- 
gence of a railroad company and another, plaintiff 
may sue either or both of them.° 

[§ 1954] 3. Pleading!°—a. Complaint, Declara- 
tion or Petition—(1) In General. Subject to the 
principles, governing pleadings generally,!? and to 
the general rules governing the form and sufficiency 
of a complaint, declaration, or petition,'? especially 
in actions for negligence,'* this pleading in an action 
for injuries at a railroad crossing should properly al- 
lege the essential elements of plaintiff’s cause of 
action.14 It should allege facts showing a legal 
duty owing from defendant to plaintiff and a breach 


General principles SON eraS 
pleadings see Pleading §§ 2-13 


85. Caldwell v. Vicksburg, etce., R. 3. See statutory provisions. 12. See Pleading §§ 132-— 16. 
Co., supra. 4. Nicholson v. Mobile, etc., R. Co., 13. See Negligence §§ 626-687. 

86. Form of action: 49 Ala. 205. 14. See cases infra this note. 
Generally see Actions §§ 110-187. 5. Mobile, etc., R. Co. v. Crenshaw, [a] Complaint, petition, or declara- 
For negligence see Negligence §§ 603,.| 65 Ala. 566; Nicholson vy. Mobile, ete.,| tion held sufficient.—McAllister v. 

604. 9 R. Co., 49 Ala. 205. Chesapeake, etc., R. Co. 243 U,. 8. 

87. See statutory provisions. 6. Lehigh Valley R. Co. v. Comar, | 302, 37 SCt 274, 61 L. ed. 735; Chesa- 

88. Philadelphia, ete., R. Co. v.} 151 Fed. 559, 81 CCA 39. peake, etc., R. Co. v. Dandridge, 171 
Wilt. 4 Whart. (Pa.) 143. 7. Lehigh Valley R. Co. v. Comar,| Fed. 74, 96 CCA 178 (decided under 

Action on case generally see Case, | supra. West Virginia rules); Hall v. Sea- 


Action on 11 C. J. pl. 8. Parties: 
393° Philadelphia, ete.,” R. ‘Co. -v. | In: 
Wilt, 4 Whart. (Pa.) 143. 
Trespass vi et armis see Trespass 
[38 Cyc 1072]. 
S50.) Philadelphia, ete. R: Co. Vv. 


Cye 461-492] 
Wilt, 4 Whart. (Pa.) 143. 


91. Conditions precedent in: Gp 
Betone generally see Actions §§ 72-— 9. 
585 


Negligence actions generally see Neg- 


ligence §§ 621-625. 
Tort cases generally see Torts [38 | Pac. 


To actions’ generally see Parties 47] v. Watkins, 97 Fla. 350, 
jue S.—Morgan v. Hines, 260 Fed. 
Ala.—Hall v. Seaboard Air Line R. 


board Air Line R. Co., 211 Ala. 602, 


100 S 890; Southern R. Co. v. Patter- 
Negligence cases generally see Neg-| son, 203 Ala. 555, 84 S 260; Hines v. 
Gale, 25 Ariz. 65, 213 P 395; Southern 


Co. v. Pender, 14 Ariz. 5738, 134 
P 289: Atlantic Coast Line) R.Co; 
12S" 1953 
Shiver v. Tift, 143 Ga. 791, 85 SE 
1031, LRA1918A 622; Parker v. Geor- 
gia Coast, ete., AR. Co.7 136 Gamez, 
Seaboard Air-Line R. Co. 


jligence §§ 608-619. 

‘92. See statutory provisions. 

93. Fields v. Hartford, etc., R. Co., 
54 Conn. 9, 4 A 105. 

94. See statutory provisions. 

95. Fields v. Hartford, etc., R. Co., 
supra; Nickerson v. New York, etc., 
R. Co., 178 Mass. 193, 59 NE 636; 
Mack vy. Boston, ete., R. Co., 164 Mass. 
393, 41 NE 653. 

[a] Insufficient planking of tracks. 
—Under such a statute requiring such 
notice, the railroad company is enti- 
tled to notice where the injury is 
claimed to have been caused by insuffi- 
cient planking of the tracks at a high- 
way crossing. Mack y. Boston, etc., 
R. Co., 164 Mass. 393, 41 NE 653. 

96. Gumpper v. RC NACE Tract. 
Co., 68 Conn. 424, 36 A 806. 

97. Gumpper v. Waterbury Tract. 
Co., supra. A 

98.. Limitations: 

Actions against railroads generally 

see supra § 59 in 51 C. 
Computation of eatatoee, ‘period see 

Limitations of Actions §§ 152-563. 
Torts see Limitations of Actions §§ 

107-121. 

99. See statutory provisions. 

1. Browne v. Brockville, etc., R. 
ComiuU. Co On BI iOnt» 202. 

2. Zimmer v. Grand Trunk R. Co., 
19 Ont. A. 693. 3 

Bridges over crossings see supra § 


[52 C. J.—24] 


Co., 211 Ala. 602, 100 S 890. 

Ark.—St. ou ClCl Ps  COsmens 
Adams, 87 Ark. 136, 112 SW 186. 

111.—Chicago, etc., Eu COs we SELinesy 
82 Ill. A. 488 [aff 183 Tl. 482, 56 NE 
a rar 

LN ae Rated fare ete, Ro Coy Vr Du- 
rand, 65 Kan. 380, 69 P 356. 

Ky.—Illinois Cent. R. Co. v. Coley, 
121 Ky. 385. 89 SW 234, 28 KyL 336, 
1 LRANS 370. 

N. J.—Matthews v. eae: ete., 
Peo gD GTINGN di lu o4-m oi Ar Ol OF a 22 
LRA 261. 

Wash.—Field v. Spokane, etc., R. 
Co., 64 Wash. 445) 117 P 228; Abb v. 
Northern Pac. R. Co., 28 Wash. 428, 
68 P 954, 92 AmSR 864, 58 LRA 293. 

[alle Thusi-2Ge A railroad com- 
pany and its engineer when jointly 
liable for injuries caused by the negli- 
gence of the latter may be sued jointly 
for the injuries. Illinois Cent. R. Co. 
v. Coley, 121 Ky. 385, 89 SW 234, 28 
KyL 336, 1 LRANS 370. (2) The fact 
that the injury is occasioned by the 
combined negligence of a railroad 
company and a street car company 
cannot avail the railroad company in 
a suit for damages. Chicago, etc., R. 
Co. v. Hines, 82 Ill. A. 488. 

Joint liabilities from operation see 
supra §§ 1184-1187. 

10. Pleading ownership and opera- 
tion see supra §§ 1188-1190. 


71 SE 1090; 
v. Randolph, 126 Ga. 238, 55 SH 47; 
Atlantic -Coast Line R. Coi-w: ‘Way-= 
lor, 125 Ga. 454, 54 SE 622; Sanders- 
ville R. Co. v. McDaniel, 37 Ga. A. 34, 
138 SE 584; Central of Georgia R. 
Ce v. Heard, 36 Ga. A. 332, tee - 
Bos Central of Georgia R. Co. 
Lacie 35 Ga. A. 528, 134 SH 126: 
Central of Georgia R. "Co. v. Dixon, 
32 Ga. A. 686, 124 SH 367; Atlantic 
Coast Line R. Co. v. Wildman, 29 Ga. 
A. 745, 116 SE 858; Seaboard Air Line 
R. Co. v. Blackshear, 11 Ga. A. 579, 
75 SE 902; Taylor v. Wheelock, 249 
Ill. A.- 152; Humason v. Michigan 
Gent. (R= Cos 27.67 Taga. S29 athe 259 
Ill. 462, 102 NE 793; Pittsburgh, etc., 
ER Co. v. Pence,.185 Ind. 495, 113° NH 
i wherre: Haute,= etc. oract.. Cove ve 
Ferrell, (Ind. A.) 164 NE 307; Penn- 
Sylvania R. Co. v. Winamac Cement 
Produce Co., (Ind. A.) 154 NE 772; 
Campbell v. Payne, (A.) 138 NE 766 
{corrected 80 Ind. A. 606, 148 NE 
674]; Pittsburgh, etc., R. Co. v. Ellis, 
61 Ind. A. 172, 110 NE 228; Morrissey 
v. Cleveland, ete., R. Co., 61 Ind. A. 
90, 110 NE 105; Cleveland, etc., R. 
Co. v. Starks, 58 Ind. A. 341, 106 NE 
646, 102 NE 279; Cleveland, etc., R. 
Co. v. Nichols, 52 Ind. A. 349, 99 NB 
497; Lake Shore, etc., R. Co. v. Myers, 
52 Ind. A. 59, 98 NE 654, 100 NE 313; 
Urbas v. Duluth, etc., R. Co., Ds Minn. 
309, 129 NW 513; Marrero v. Ameri- 
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thereof by negligence occasioning the injury?® on 
the part of the railroad company,'® mere averments 
of legal conclusions being insufficient.17 
been held essential to state the facts showing that 
plaintiff was on the crossing at the time of the ac- 
eident,'® that he had a right to be there,?® his peril 
or danger from being on.or near the tracks, 20 and 
the manner in which he approached and attempted 
to eross the tracks,?! but it is not necessary to al- 
lege for what purpose?? or in what capacity?* he 
was crossing the tracks at the place where he was 


injured. 
Specification of negligence. 


can R. Co., 33 Porto Rico 201; Galves- 
ton, etc., R. Co. v. Streich, (Tex. Civ. 
A.) 281 SW 295; St. Louis, ete, R. 
Co; -v.) Finley, (Tex. Civ. A.) 1638 
SW 104; Norfolk Southern R. Co. v. 
Smith, 122 Va. 302, 94 SE 789; South- 
ern R. Co. vy. Mason, 119 Va. 256, 89 
SE 225. 

[b] Complaint, petition, or decla- 
ration held insufficient.—(1) General- 
ly. Birmingham Southern R. Co. v. 
Kendrick, 155 gare 352, 46 S 588; 
Chicago, etc., Co. v. Clinebell, 5 
Nebr. (Unoft.) robe. 99 NW 839. (2) 
A complaint alleging that plaintiff’s 
husband, in attempting to cross de- 
fendant’s track at a point where the 
public was wont to cross and near 
where the railroad company had pre- 
viously voluntarily maintained a 
crossing which it had discontinued, 
was jolted from his wagon as he was 
passing and fell to the ground sus- 
taining injuries is demurrable for 
want of facts constituting a cause of 
action. Sanders v. Texas-Mexican R. 

o0., (Tex. Civ. A.) 83 SW 871. 

{c] Joint or concurrent negli- 
gence.—St. Louis Southwestern R. Co. 
v. Adams, 87 Ark. 136, 112 SW 186 
(complaint held sufficient as against 
conductor and company). 

Allegation of particular elements 
see infra §§ 1955-1964. 
Hore! Proximate cause see 

16. S.—Matz v. Chicago, etc., R. 
Co., 88 med. 770. 

Ala.—Hall v. Seaboard Air Line R. 
Co., 211 Ala. 602, 100 S 890; Louis- 
‘ville, ete., R. Co. v. Moran, 200 Ala. 
241, 76 S 7; Gordon v. Tennessee Coal, 
ete. aR Co., 1164)-Ala. »203,: 518 Reel 
Birmingham Southern R. Co Vv. 
Kendrick, 155 Ala. 352, 46 S 588; At- 
lantic Coast Line R. Co. v. McLendon, 
18 Ala. A. 669, 94 S 193. 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Ill.—Taylor v. Peoria, etc., R. Co., 
156 Ill. A. 151. 

Ind.—Chicago, ete., R. Co. v. Mc- 
Candish, 167 Ind. 648, 79 NE 903; 
Baltimore, etc., R. Co. v. Young, 146 
Ind. 374, 45 NE 479; Pennsylvania R. 
Co. v. MacLennan, 89 Ind. A. 477, 167 
NE 348; Pennsylvania R. Co. v. Wina- 


infra § 


mac Cement Products Co., (A.) 154 
NE ei2; Pittsburgh, ete:,R: Co.._v. 
Rushton, (A.) 148 NE 337; Citizens’ 


L. & T. Co. v. Terre Haute, et¢., Tract. 
Coin 79 ind.) A. 491 3s ANB 521, 
‘Wabash R. Co. v. De Hart, 32 Ind, A. 
62, 65 NE 192; Pittsburgh, etc., R. 
Co. v. Adams, 25 Ind. A. 164, 56 NE 
101. 

Nebr.—Chicago, etc., R. Co. v. Cline- 
bell, 5 Nebr. (Unoff.) 6038, 99 NW 
839. 

N. Taree etna v. Lehigh ates $eee 
Co. 79 NJ. il. 438, 75 A 443, 

Oh.—Baltimore ete. re Co. v. Mc- 
Peek, 16 Oh. Cir. Ct. ST ish On Mins 
Dec. 742. 

Tex.—Galveston, ete, R. Co. v. 
Streich, (Civ. A.) 281 SW 295; San- 
ders v. Texas-Mexican R. Co., (Civ. 
A.) 83 SW 871. 

[a] Negligence must be distinctly 
alleged.—Matz v. Chicago, etc. R. 


The facts constituting 
the negligence complained of must be set forth so 


re RAILROADS 


So it has 


be alleged ;?° 


that the ultimate fact of negligence clearly appears 
from the complaint ;?4 
negligence without stating any particular act or 
omission of defendant or its agents or servants con- 
stituting such negligence is insufficient.?° 
tails of “facts establishing defendant’s duty need not 
and where the declaration or com- 
plaint alleges the duty owing from defendant to 
plaintiff, and specifies the act or omission upon 
which the negligence complained of is predicated,?* 
it is sufficient to aver in general terms that the act 


and a complaint charging 


But de- 


or omission was negligent without specifying the 


Co., 88 Fed. 770. 

[b] Allegation of duty aumicieut. _ 
(1) A complaint for collision of a 
train with an automobile, alleging the 
existence of a street crossed by de- 
fendant’s train, and that defendant 
backed a train or cut off cars across 
it without sounding a whistle or bell 
or giving any signal of the approach 
thereof, sufficiently discloses. the 
existence of a duty on defendant’s 
part. Lake Erie, etc., R. Co. v. Mol- 
loy, 78 Ind. A. 72, 134 NE 913. (2) 
A complaint by a truck driver for in- 
juries by a train at a street crossing, 
averring that he looked and listened 
for the approaching trains, but was 
unable to see any, and that as he was 


crossing the tracks he was struck by 


a locomotive running at high speed 
without signals, shows that he was 
intending to cross the track, and that 
therefore a duty owing by the railway 
company to a traveler on a highway 
intending to use such highway across 
the track was shown. Pittsburgh, 
etc., R. Co. v. Lambert, 79 Ind. A. 133, 
137 NE 560. (3) A complaint, show- 
ing that plaintiff was a traveler on a 
highway and was injured while at- 
tempting to cross railroad tracks, is 
sufficient to show the duty of reason- 
able care by the railroad not to injure 
him, plaintiff being neither a tres- 
passer nor licensee, and doing merely 
what he had a lawful right to do. 
Pittsburgh R. Co. v. Rushton, (Ind. 
A.) 148 NE 337. 

[c] Negativing driving car.—Al- 
though the declaration for injuries to 
the driver of an automobile should 
allege that he was driving the car, 
since the degree of care toward a 
driver may be greater than toward 
a passenger, a declaration to recover 
for injuries of one who merely rode in 
the automobile as a passenger need 
not negative the fact that he was 
driving. Smith v. Philadelphia, etc., 
R. Co., 31 Del. 5038, 115 A 416. 

[d] WReference to law, regulation, 
jurisprudence, or custom imposing 
upon defendant a duty toward plain- 
tiff is unnecessary, if from the facts 
such duty appears. Marrero Vv. 
American R. Co., 33 Porto Rico 201. 
And see infra § 1960. 

17. Matz v. Chicago, etce., Co; 
88 Fed. 770; Clark v. etc., 
Ry Co. 28 Minn. 69, 9 N Be 

Conclusions see ‘Pleading §§ 17-70. 

18. Chicago, etc., R. Co. v. McCan- 
dish, 167 Ind. 648, 419 NE 903; Pitts- 
burgh, Ete.) Rs Co. v. Lambert, 79 
Ind. A. 133, 137 NE 560; Chicago, ’etc., 
RB. Co: ve Biddinger, 61 Ind. A. 419, 109 
NE 953; Indianapolis, etc,, Tract. Co. 
Vv. Newby, 45 Ind. A. 540, 90 NE 29,91 


NE 36. 
[a] Allegations held sufficient.— 
R. Co. v. Biddinger, 61 


Chicago, ete., 
Ind. A. 419, 109 NE 953; Tuctan ety 


etc., Tract. Co. v. Newby, 45 Ind. 
540, 90 NE 29, 91 NE 36. 
{b] Allegations held insufficient.— 
Chicago, ete., R. Co. v. McCandish, 167 
Ind. 648, 79 NE 903. 
19. Chicago, etc., R. Co. v. McCan- 


dish, supra. 
[a] Trespass.—lIt is necessary, in 


t R. 
Chicago, 
5 


details or particulars of such negligence,?* or with- 
out specifying which of defendant’s employees was 


a count describing the conditions un- 
der which the negligence of defend- 
ant’s agents caused the death of plain- 
tiff, that any possible implication that 
deceased was a trespasser on the 
track should be excluded by aver- 
ments. Louisville, etc., R. Co. v. Mor- 
an, 200 Ala. 241, 76 8 7. 
pg oparacter of crossing see infra § 
20. Louisville, etc., R. Co. v. Mor- 
an, 200 Ala. 241, 76 S 7; Louisville, 
ete., RR Copreve Caivert, 170 Ala. 565, 54 
Ss 184; Seaboard Air Line R. Co. v. 
Emfinger, 16 Ala. A. 265, 77 S 415 [cer- 
tiorari den 201 Ala. 121, 77 S 418]; 
Western, etc., R. Co. v. Reed, 33 Ga. 
A. 396, 126 SE 393; Cleveland, ete., 


R. Co. v. Starks, 174 Ind. 345, 92 NE” 


54 [rev (A.) 89 NE 602]; Pittsburgh, 
etc., R. Co. v. Lambert, 79 Ind. A. 133, 
137 NE 560; Southern Indiana R. Co. 
v. Corps, 37 Ind. A. 586, 76 NE 202; 
Texas Midland R. Co. v. Booth, 35 Tex. 
Civ. A. 322, 80 SW 121. b 

[a] Allegations held sufficient: 
(1) To show actual danger. Texas 
Midland R. Co. v. Booth, 35 Tex. Civ. 
A. 322, 80 SW 121. (2) To show that 
plaintiff’s intestate had driven on the 
track. 
Corps, 37 Ind. A. 586, 76 NB 902. (3) 
To show the position of decedent rel- 
ative to the track. Western, etc., R. 
Co. v. Reed, 33 Ga. A. 396, 126 SE 393. 
(4) To show plaintiff's place at or 
upon the track to be dangerous. Lou- 
isville,\étc.,.. Ra: Co. sv. - Calvert eno 
Ala. 565, 54 S 184. (5) To show that 
one was an ordinary traveler, for 
whose safety the railway company 
was bound to use ordinary care. 
Cleveland, ete., R. Co. v. Starks, 174 
poe 345, 92 NE 54 [rev (A.) 89 NE 

Allegations of duty and negligence 
generally see Negligence §§ 630-665 

21. Smith v. Philadelphia, etc., R. 
Co., 31 Del.) 503, 115A 416. 

[a] Whether walking or riding in 
motor vehicle should be _ stated. 
Smith v. Philadelphia, ete., R. Co., 31 
Del. 5038, 115 A 416. 

[b] Averment that plaintiff was 
lawfully crossing the track is not suf- 
ficient. Smith v. Elagel nia, etc., 
R. Co., 31 Del. 508, 115 A 416. 

22. Hines v. Rubnitz, 26 Ga. A. 354, 
106 SE 589. 


23. Hines v. Rubnitz, supra. 

24. Baltimore, ete., R, Co. v. Mc- 
eg 16 Oh. Cir, ‘Ct, 87, 8 Oh. Cir. Dec, 

25. Harris v. Southern R. Co., 129 
Ga. 388, 58 SE '873; Wilson v. New 
York,- ete.,, R.-Co:, 18 Reke1491,. 295 A 
258; San Antonio, ete, R. Co. Vv. 
Bruihl, (Tex. Civ. A.) 240 SW 463. 

26. Marrero v. American R. Co., 33 


Porto Rico 201. 

27. See Negligence § 647 text and 
notes 24, 25. 

28. U. §.—St. Louis-San Francisco 
R. Co. v. Ready, 15 F. (2d). 870 (de- 
cided under Alabama rules); Chesa- 
peake, etc., R. Co. v. Dandridge, 171 
Fed. 74, 96 CCA 178 (decided under 
West Virginia rules); Cahill v. Chi- 
Sr A etc., R. Co., 74 Fed. 285, 20 CCA 


Ala.— Louisville, etc., R. Co. v. Cun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Southern Indiana R. Co. v.. 


‘warning of 


§ 1954] 


negligent,?® unless there is a motion to make more 
specific,®® or a special demurrer.** 
acts are charged as having caused the injury com- 
plained of, there should be averments of negligence 
as to these facts separately,®? or there should be a 
general averment of the ultimate fact of negligence 
taken from these facts collectively.** 
also been held that a complaint which alleges facts 
showing negligence on the part of defendant is not 
insufficient for failure expressly to aver such facts 


to be negligent.?* 


Circumstances requiring special care. 
is sought to predicate negligence on the failure to 
exercise the high degree of care required at a pe- 
culiarly dangerous crossing, the circumstances and 
conditions causing it to be particularly dangerous 
must be alleged in detail;*®> and where it is essen- 


ningham Hardware Co., 213 Ala. 252, 
104 S 433; Gordon vy. Tennessee Coal, 
CtG., RR: Con, 164 Als. 203,251 S36: 
Southern R. Co. v. Hobbs, 151 Ala. 335, 
43 S 844; Southern R. Co. v. Doug- 
lass, 44 Ala. 351, 39 S 268; Atlantic 
Coast Line R. Co. vy. McLendon, 18 
Ala. A.669, 94 S 193. 

Del.—Roberts v. Maryland, etc., R. 
Co.; 28 Del. 160,91 A 285." 

Ga.—Harris v. Southern R. Co., 129 
Ga. 388, 58 SE 873. 

Ill.— Jirmalowiez v. Grand Trunk 
Western R. Co., 174 Ill. A. 176; Bee- 
son v. Vandalia R. Co., 161 Ill, A: 267; 
Parley: v. Wabash &.. Co. 153, Til. A. 
498-) Boyd v. Chicago, “etc., R. Co., 
LOST AY TIS. 

Ind.—Baltimore, ete., R.. Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 119 
AmSR 508, 7 LRANS 597; Pittsburgh, 
ete., R. Co. v. Kitley, 118 Ind. 152, 20 
MEV tet, wonicago, “etc, wir. Cozy. 
Barnes, .68 Ind. A. 354, 119 NE 26; 
Baltimore, etc., R. Co. v. Reynolds, 
33 Ind. A. 219, 71 NE 250. 

Ky.—Payne v. Bowman, 200 Ky. 171, 
252 SW 1010; Nashville, etc., R. Co. 
v. Higgins, 92 SW 549, 29 KyL 89; 
Louisville, ete:, R. Co. v. Dick, 78 SW 
914, 25 Kyl 1831; Connell v. Chesa- 
peake, etc., R. Co., 58 SW 374, 22 KyL 
501; Louisville, etc., R. Co. v. Case, 
9 Bush 728. 

Minn.—Clark v. Chicago, ete. R. 
Co., 28 Minn. 69, 9 NW 75. 

Mo.—Davidson v. Chicago, etc. R. 
Co., 98 Mo. A. 142, 71 SW 1069. 

Tex.—San Antonio, etc., R. Co. v. 
Bruihl, (Civ. A.) 240 SW 663. 

[a] “fhe quo modo need not be 
shown.” Louisville, etc., R. Co. v. 
Cunningham Hardware Co., 213 Ala. 
252, 253, 104 S 433. 

{[b] Allegations held sufficient.— 
(1) An averment that defendant com- 
pany did “negligently, wilfully, reck- 
lessly, wantonly and carelessly” run 
its engine and cars upon plaintiff at 
a crossing, etc., is a good charge of 
negligent injury. Cahill v. Chicago, 
etc., R. Co., 74 Fed. 285, 20 CCA 184. 
(2) The company through its serv- 
ants, ‘negligently and carelessly ran’”’ 
a train against plaintiff injuring him. 
Southern R. Co. v. Douglass, 144 Ala. 
351, 39 S 268. (3) The petition need 
not state the circumstances from 
which the neglect is to be inferred, 
and it is sufficient to allege the extent 
of the injury and the manner of 
its infliction and to charge negli- 
gence in general terms. Louisville, 
etc., R. Co. v. Case, 9 Bush (Ky.) .728. 
(4) It need not be further alleged that 
the engineer, in charge of the train 
eausing the injury,, was warned in 
sufficient time to stop the train and 
avoid the injury, or, by the exercise 
of reasonable care, could have done 
so. Davidson v. Chicago, ete., R. Co., 
98 Mo. A. 142, 71 SW 1069. (5) An al- 
legation that defendant failed to give 
an approaching train is 
sufficient without specifying the kind 
and nature of warning which defend- 
ant failed to give. Roberts v. Mary- 
land} ete., - R: Co:,2 28) Del.9160, 91, A 
28 é ' 
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Where various 


But it has’ 
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tial to predicate a duty upon defendant to take spe- 
cial care to avoid injury, the circumstances from 
which such duty arises must be alleged.*® 

Agency of employees. 
declaration should state facts showing that the acts 
or omissions constituting negligence were in the 
line of the employment of defendant’s agents or em- 
ployees;*7 but it is not necessary to specify which 
of defendant’s employees was negligent;38 and there 
need be no direct allegation that, where defendant’s 


The complaint, petition, or 


employees failed to discharge their particular duty, 


Where it 
ant.2? 


General allegations of negligence 
see Negligence §§ 647-650. 

Use of “negligence” or equivalent 
terms see Negligence § 646. 

29. See infra text and note 38. 

30. Baltimore, .ete., R. Co... Vv; 
Reynolds, 33 Ind. A. 219, 71 NE 250. 

[a] Motion to make more specific 
is the proper remedy where the com- 
plaint is merely uncertain, and not 
demurrer. Cleveland, ete., R. Co. v. 
Wynant, 119 Ind. 539, 20 NE 730. 
And see Negligence § 650; Pleading 
§§ 1030-10387. } 

81. Harris v. Southern R. Co., 129 
Ga. 388,-58 SE 873. And see Negli- 
gence § 650; Pleading § 490. 

32. Baltimore, etc., R. Co. v. Mec- 
Peek, 164O0h, Girs Ct2187,<8 Oh. Cir! 
Dec. 742. 

33. Baltimore, etc., R. Co. v. Mc- 


Peek, supra. 

34. Gibson Y. Chicago, Great 
Western R. Co., 117 Minn. 148, 134 
NW 516, 38 LRANS 184, AnnCas 
1913C 1263. 

35. Roberts v. Maryland, etc., R. 
Co., 28 Del, 150, 91 A 285. 

Signals, flagmen, watchmen, or 
gates see infra § 1958. 

36. Georgia Southwestern, etc., R. 
Co. v. Lasseter, (A.) 152 SE 267, 39 
Ga. A. 393, 147 SE 166. 

{a] Thus, where it is alleged that 
plaintiff's decedent was driving 
along a ‘highway parallel to defend- 
ant’s track and turned into an inter- 
secting road crossing the tracks and 
was struck by defendant’s train, the 
petition is defective for failure to al- 
lege facts showing that he signaled 
his intention to turn into the inter- 
secting road and that defendant’s 
servants in charge of the train knew 
of such intention in time to take pre- 
cautionary measures to avoid the ac- 
cident. Georgia Southwestern, etc., 
R. Co. v Lasseter, (A.) 152 SE 267, 39 
Ga. A. 393, 147 SE 166. 

87. Gordon v. ~° Tennessee _ Coal, 
ete., R. Co., 164 Ala, 208, 51 S 316; 
Louisville, ete. R. Co. v. Johnson, 
162 Ala. 665, 50 S 300; Hines v. Rub- 
nitz, 26 Ga. A. 354, 106 SE 589; Cin- 
cinnati, etc., R. Co. v. Voght, 26 Ind. 
A. 665, 60 NB 797; Pittsburgh, etc., 
R:. Co. vy. Adams, 265 Ind.” A, 164; 56 
NE 101. 

{a] Allegations held sufficient.— 
(1) In an action for injuries to plain- 
tiff, struck by a train a short dis- 
tance from a highway crossing, the 
petition sufficiently alleges the au- 
thority of a watchman to direct 
plaintiff to cross the tracks. Hines 
v. Rubnitz, 26 Ga. A. 354, 106 SE 589. 
(2) Allegations that defendant on a 
date specified was engaged in operat- 
ing a railroad and running engines, 
ete., thereon, for transporting per- 
sons and things for hire, and that 
“defendant’s servants or agents were 
then and there operating an engine, 
to which were attached cars,” suffi- 
ciently aver that eniployees are act- 
ing within scope of employment. 
Louisville, ete., R. Co. v. Johnson, 
162 Ala, 665,50 S$ 300. -° 


they were in the employ of, and acting for, defend- 


Certainty and materiality. The complaint or peti- 
tion need allege only necessary or material matters,*® 
although an immaterial averment in the complaint 
does not make it demurrable.*1 


A petition which 


{b] Allegations held insufficient. 
—(1) A cemplaint failing to allege 
that defendant was operating the 
cars, or that the negligence of its 


|. Servants complained of was in and 


about the operating of the cars, or 
that the cars were run against plain- 
tiff through the negligence of de- 
fendant’s servants in operating them, 
or that the servants wantonly or 
intentionally ran the cars against 
plaintiff, is defective. Gordon v. 
Tennessee Coal, etce., Co., 164 Ala. 
203, 51 S 316. (2) A complaint al- 
leging that defendant’s engine in 
charge of its agents and employees 
negligently approached the crossing 
does not charge defendant with neg- 
ligence, it not being shown that its 
agents at the time were acting in the 
line of their employment. Cincin- 
nati, etc., R. Co. v. Voght, 26 Ind. A. 
665, 60 NE 797. 

38. Pittsburgh, etc., R. Co. v. Kit- 
ley, 118 Ind, 152, 20 NE 727. 

39. Chicago, etc., R. Co. v. Stepp, 
44 Ind. A. 358, 88 NE 343. 

[a] Thus, in an action for death 
of one struck at a crossing, a com- 
plaint directly charging defendant 
with negligence and alleging that by 
reason of the negligence of its serv- 
ants in failing to sound the whistle 
and ring the bell deceased was in- 
jured, etc., was sufficient to with- 
stand a demurrer, although not 
charging by direct averment that, 
when they failed to discharge their 
particular duty, they were in the em- 
ploy of, and acting for, defendant. 
Chicago, ete., R. Co. v. Stepp, 44,Ind. 
A. 353, 88 Niu 343. 

40. Central of Georgia R. Co. v. 
Hartley, 25 Ga. A. 110; 103° SH) 259- 
Davidson v. Chicago, ete., R. Co., 98 
Mo. A, 142, 71 SW 1069; Galveston, 
ete. IR, Cov ve, SEY ye no 7 Tex. mCi vaneAG 
552, 84 SW 664; Neville v. Montreal 
Tramways Co., 16 Que. Pr. 202; Des- 
jardins v. Grand Trunk R. Co., 8 Que. 
Pr, 35; Sasseville v. Canadian Pace. 
RilGoy 42) Que. Kay Baw2ler 

[a] BEssentials.—In such an ac- 
tion, after alleging matter proper to 
be included in the inducement, it is 
only necessary for plaintiff to allege 
the injury sustained, that it was 
caused by the railroad company, that 
the act causing the injury was negli- 
gently done, and the damages sus- 
tained. Atlantic Coast Line R. Co. 
v. Watkins, 97 Fla. 350, 121 S 95. 

[b] Unnecessary, immaterial, or 
irrelevant allegations.—(1) That de- 
fendant ‘had knowledge of facts, with 
knowledge of which it was charged 
by law. Davidson v. Chicago, etc., 
R,.Co., 98" Mow AL 142) 7 Sw. To69? 
Galveston, etc., R. Co. v. Fry, 37 Tex. 
Civ. A. 552, 84 SW 664. (2) Precise 
allegation of the ownership of a cab 
and engine left standing on a side- 
track and their exact location and 
distances from the crossing. Cen- 
tral of Georgia R. Co. v. Hartley, 25 
Ga. A. 110, 103 SH 259. 

Irrelevance see Pleading § 94. 

41. Beopple v. Illinois Cent. R. 
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fails to inform defendant with reasonable certainty 
of the theory upon which plaintiff relies for recov- 
ery is bad;*? but if the petition as a whole is rea- 
sonably certain, slight ambiguities are immaterial.** 
duplicity. Further, a 
complaint, petition, or declaration is bad if it con- 
tains allegations in the alternative.** 
in the complaint or petition embraces two distinct 
and independent acts of negligence it is bad,**® and a 
motion to compel plaintiff. to elect on which cause 
of action he will rely may be made in such a case.*® 


Alternative allegations; 


Co., 104 Tenn. 420, 58 SW 231. 

42. Louisville, ete, R. Co. v. 
Shelton, 20 Ga. A. 295, 93 SE 41. 

Certainty see Pleading § 90. 

43. Galveston, etc., R. Co. v. Greb, 
63 Tex. Civ. A. 78, 132 SW 489. 

[a] Thus, when considered as a 
whole, where the petition charged 
that a car, and not the engine, struck 
the wagon of the traveler, ambiguity 
arising from the fact that the peti- 
tion stated that the engine collided 
with the wagon, and also that a car 
to which the engine was attached 
struck the wagon is not ground hoe 
demurrer. Galveston, etc., R. Co 
Greb, 63 Tex. Civ. A. 18, 132 Sw 489. 

44. Tyler v. Kelley, 89 Va. 282, 15 
SE 509. 

Alternative allegations see Plead- 
ing § 91. 

45. Matz v. Chicago, etc., R. Co., 
88 Fed. 770; Georgia Cent. R. Co. v. 
Freeman, 134 Ala. 354, 32 S 778; New 
York, ete., R. Co. v. Robbins, 38 Ind. 
A. 172, 76 NE 804. 

Duplicity see Pleading §§ 176-179. 

46. Matz v. Chicago, etc., R. Co., 
88 Fed. 770. 

Election see Pleading §§ 1038-1052. 

47. Alleging proximate cause see 
Negligence §§ 666-670 

48. Cal.—Hamilton v. San Fran- 
cisco, ete., R. Co, 48 Cal. A. 761, 192 
PH3 235 

Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 

Ga.—Artope v. Central of Georgia 
Ene Cor nes iGaniAes 910143) (Sint Zits 
Stevens v. Seaboard Air Line R. Co., 
24 Ga. A. 303, 100 SE 731. 

Ill.—Taylor v. Peoria, etc., R. Co., 
E56 2h ASL Phd; 

Ind.—Evansville, ete, R. Co 
Berndt, 172 Ind. 697, 88 NE 612; Chi: 
cago, etc., R. Co. v. ‘Thomas, 147 Ind. 


35, 46 NE 73; Baltimore, ete., Re Co, 
v. Young, 146 Ind. 374, NE: 479, 
258) Ind: 2163; 54 INE 791; Cleveland, 


etcy J. Corl wa Clark, 51" Ind..*A.7392, 
97 NE 822; Lake Erie, etc., R. Co. v. 
Moore, 42 Ind. A. 32, 81 NE 85, 84 NE 
506; Ohio, etc., R. Co. v. Engrer, 4 
Ind. A. 261, 30 NE 924. 


Nebr.—Chicago, etce., R. Co. v. 
Clinebell, 5 Nebr. (Unoff.) 603, 99 
NW se 

N. Y.—Levey v. Payne, 197 App. 
Div. 581, 188 NYS 601. 

Oh. —Baltimore, ete. R. ‘Co. v. Me- 
Peek, 16" OhviCir, Ct, 8718 Oh Cir, 
Dec. 742. 

Tex.—San Antonio, etc., R. Co. v. 


Bruihl, (Civ. A.) 240 SW 663. 

[a] It must affirmatively appear 
from the facts pleaded that the neg- 
ligence of defendant was the proxi- 
mate cause of the Balti- 
more, etc., R. 

374, 45 NE 479, 153 Ind. 163, 54 NE 
WO 

[b] “By cause aforesaid,” refer- 
ring to the allegation of negligence, 
is sufficient to charge that it was the 
proximate cause of the injury. Tay- 
lor “vic Peoria, etc., R. Co: 156. Tl. A. 


151. 

{c] Allegations held sufficient.—- 
Hamilton y. San Francisco, etc., . 
Co., 48 Cal. A. 761, 192 P 323; New 
York, etc., R. Co. v. Lind, 180 Ind. 38, 
102 NE 449; Greenawaldt v. Lake 
Slhore, etc., R. Co., 165 Ind. 219, 74 
NE 1081, 73 NE 902; Citizens’ L. & 
TT) Co, “v. Terre); Haute, etc., Tract. 


RAILROADS 


sought.*® 
Tf one count 


Co., 79 Ind. A. 491, 133 NE 521; Mich- 
igan Cent. R. Co. v. Kosmowski, 70 
Ind. A. 145, 121 NE 665; aa aa 
ete CR. Co. yv, Clark, /5il ae A. ad 
97 NE 822; Cleveland, etc., R. Co 
Houghland, 44 Ind. A. 73, 85 NE 369, 
44 Ind. A. 73, 88 NE 623; Southern 
Indiana R. Co. v. Corps, "37 Ind. A 
586, 76 NE 902; Pennsylvania Co. v. 
Fertig, 34 Ind. A. 459, 70 NE 834; 
Cleveland, ete., R. Co. v. Coffman, 30 
Ind. A. 462, 64 NE 233, 66 NE 179; 
Pittsburgh, ete., R. Co. v. Carlson, 
24 Ind. A. 559, 56 NE 251; Interna- 
tional, etc., R. Co. v. Glover, (Tex. 
Ciy.. A.) 88 SW 515. 

[d] Allegations held insufficient. 
—Artope v. Central of Georgia R. 
Co., 38 Ga. A. 91, 143 SH 127; Stevens 
v. Seaboard Air-Line R. Co., 24 Ga. 
A. 303, 100 SE 731; Lake Brie, etc., 
R. Co. v. Moore, 42 Ind. A. 32, 81 NE 
85 [reh den 42 Ind. A. 32, 84 NE 506]; 
Cincinnati, ete., R. Co. v. Voght, 26 
Ind. A. 665, 60 NE 797; Levey v. 
Payne, 197 App. Div. 581, 188 NYS 


601::: San Antonio, ete. Ro Co. ws 
Bruihl, (Tex. Civ. A.) 240 SW 663. 
49. ‘Lake Shore, etc., R. Co. v. Mc- 


Intosh, 140 Ind. 261, 38 NE 476; In- 
dianapolis, etc., R. Co. v. Stout, 53 
Ind. 143; Cleveland, ete;. RR. Cow, 
Clark, 51 Ind. A. 392, 97 NE 822; Wa- 
Co. v. De Hart, 32 Ind. A. 
Beopple v. Illinois 
Cent. R. 104 Tenn. 420, 58 SW 
Norfolk, -ete.,..R. (Co. Vv. "Gee, 104 
Va. 806, 52 SE 572, 3 LRANS 111. 

[a] Allegations held sufficient.— 
An allegation ‘‘that by reason of the 
unlawful, negligent and wrongful 
acts and omissions of the defendant, 
as herein set out, the said decedent 
was run over and upon by said train 
at said crossing”’ sufficiently alleges 
that the injuries were in conse- 
quence of defendant’s negligent con- 
struction and maintenance of ee 
crossing. Lake Shore, etc., R. Co. 
perme se 140: dnd. 261, 269,38 NE 
76 

Defects and obstructions at cross- 
ings see infra § 1957. 

50. Pittsburgh, etc., R. Co. v. Ter- 
rell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367; Pittsburgh, etc., R. Co. 
v. Conn, 104 Ind. 64; 3 NE 636; Chi- 
cago, etc., R. Co. v. Ginther, 48 Ind. 
A. 13, 90 NE 911; Lake Brie, GUC, bee 
Co. v. Moore, 42 Ind. A. 32, 8i NE 85, 
84 NE 506; Chicago, etc., Bil Conc @: 
Butler, 10 Ind, A. 244, 88 NH 1; San 
Antonio, etc., R. Co. v. Bruihl, (Tex. 
Civ. A.) 240 SW 663. 

[a] Hypothetical allegations not 
required.—(1) Where plaintiff al- 
leged that she was injured at defend- 
ant’s railroad crossing by being 
struck by a train backing over the 
crossing without signal or light dis- 
played on the first car of the backing 
train, it was not necessary to allege 
in addition that she would have heard 
a signal, if given, or seen a eae me 
displayed. Pittsburgh, etc., R. Co 
Terrell, 177 Ind. 447, 95 NE 1109, 43 
LRANS 367. To same effect Pitts- 
burgh, etc., R. Co. v. Ervington, 59 
Ind. A. 371, 108 NE 1383. (2) A com- 
plaint alleging that while attempt- 
ing to cross the track plaintiff’s de- 
cedent was struck and killed by de- 
fendant’s locomotive, that defend- 
ant’s servants negligently failed to 
signal, and that as a result of de- 


[§ 1955] (2) Proximate Cause.*7 
petition, or declaration in an action for injuries at 
a railroad crossing must contain allegations showing 
that the negligence complained of was the proxi- 
mate cause of the injury for which recovery is 
Where defendant is charged with defects 
and obstructions at crossings,*® or with negligent 
operation of its trains,°° or with violation of stat- 
utes or ordinances,*! or with negligently frightening 
animals,®? the allegations must show that such acts 
or omissions were the proximate cause of plaintiff’s 


[§§ 1954-1955 


“The complaint, 


negligence decedent met 
sufficiently charged the 
cause of injury without averment 
that, had signals been given, they 
could have been heard and injury 
avoided. Chicago, - etel, Rl, Coveow. 
Stepp, 44 Ind. A. 353, 88 NE 343. 

[b] Allegations held sufficient.— 
Chicago, ete., R.._Co. v. Ginther, 48 
Ind. A. 12, 90 NE 911. 

§ priced of operating trains see infra 

1 : 

51. Southern R. Co. v. Crawford, 
164 Ala. 178, 51 S 340; Wilson v. 
Louisville, ete., R. Co., 146 Ala. 285, 
40 S 941, 8 LRANS 987; Birming- 
ham Belt R. Co. v. Gerganous, 142 
Ala. 238; 37-S 929; Southern R. Co. 
v. Posey, 124 Ala. 486, 26 S 914; Den- 
ver, etc., R. Co. v. Robbins, 2 Colo. A. 
313, 30 P 261; Lake Erie, etc., R. Co. 
v. Howarth,.73 Ind. A. 454, 124 NE 
687, 127 NE 804. 

[a] Sufficient allegations of vio- 
lation of statute or ordinance as be- 
ing proximate cause of injury.—(1) 
Generally. Baltimore, etc., R. Co. v. 
Young, 146 Ind. 374, 45 NE 479, 153 
Ind. 163, 54 NE 791; Southern Indi- 
ana R. Co. v. Corps, 37 Ind. A. 586, 76 
NE 902; Southern R. Co. v. Stock- 
don, 106°°Vax..693; -56 SE) 713." (2) 
Where the negligence relied on was 
the engineer’s failure to whistle or 
ring the bell at least one fourth of a 
mile before reaching the pike, as re- 
quired by statute, an allegation that 
“in consequence of which failure 
plaintiff approached the _ crossing 
without .warning of danger,’ and 
that ‘his team became frightened and 
ran on the track in front of the en- 
gine, shows a connection between the 
alleged negligence and the injury in 
the character of cause and effect. 
Southern R. Co. v. Crawford, 164 Ala. 
178, 51 S 340. (3) An allegation that 
the injuries were caused by defend- 
ant’s violation of a city ordinance 
requiring it to keep a watchman on 
the rear car of a train being operated 
backward, to ring the bell and not to 
run at more than a stated rate of 
speed, is sufficient without stating 
plaintiff's conduct at the time. Bal- 
timore, ete., R. Co. v. Reynolds, 33 
Ind., A... 219, 71. NE, 250, > (4). A. com- 
plaint alleging that plaintiff was in- 
jured at a crossing by reason of the 
negligence of defendant in operating 
its trains at a speed greater than 
that allowed by ordinance and with- 
out any fault or negligence on his 
part is not demurrable for the reason, 
that it does not allege that if such 
train had not been operated at such 
prohibited rate of speed plaintiff 
would not have been injured. Lake 
Erie, etc., R. Co v. Pence, 24 Ind. A. 
12, 55 NW _ 1036: (5) A complaint 
stating the conditions surrounding a 
crossing, and that plaintiff stopped, 
looked, and listened, was sufficient to 
warrant the inference that ‘he would 
have heard statutory crossing sig- 
nals in time to have avoided the ac- 
cident had they been given, and that 
failure to give them was the proxi- 
mate cause of his injuries. Lake 
Erie, etc., R. Co. v. Howarth, 73 Ind. 
A. 454, 124 NE 687, 127 NE 804. 

Violation of statutes or ordinances 
see infra § 1960. 

52. Louisville, ete., R. Co. 
sant, 158 Ala. 527, 48 S 389; 


fendant’s 
his death, 


v. Van- 
Stevens 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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injuries. But where the violation of a statute or 
ordinance is merely one of several elements charged 
as negligence, failure to show that such violation 
was a proximate cause of plaintiff’s injury does not 
make the complaint demurrable.®* Proximate cause 
may be alleged either by a direct averment of such 
fact°* or by the averment of specifie facts showing 
that the injury and damage complained of resulted 
directly and proximately from the negligence al- 
leged.°® There is authority that the complaint must 
allege what happened as the result of defendant’s 
alleged negligence or how and in what manner plain- 
tiff was injured;°° but it has also been held that 
there need be no allegation in what way the injury 
alleged resulted from the negligence charged where 
there is an allegation of negligence and of conse- 
quent injury to plaintiff.°7 A negative averment 
of proximate cause is insufficient,°® but where there 
is also a positive allegation of proximate cause, the 
petition is good against a demurrer.°® Where there 
is both a direct averment and an allegation of facts 
as to proximate cause, the direct averment will con- 
trol unless the facts alleged show either an absence 
of proximate cause or an independent intervening 


v. Seaboard Air-Line R. Co., 24 Ga. A.| etc., R. Co. v. Huskey, (Tex. Civ. A.) 


303, 100 SE 731; De Atley v. North-|166 SW 493. 
ern Pac. R. Co., 42 Mont. 224, 112 P 58. 
76; Chicago, etc., R. Co. v. Clinebell, 


5 Nebr. (Unoff.) 603, 99 NW 839. [a] Thus an 
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Atlantic Coast Line R. Co. v. 
Wildman, 29 Ga. A. 745, 116 SE 858. 
allegation Hat wie [a] 
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cause.®° Allegations which charge several neg] gent 
acts not independent of each other but concurring in 
constituting the cause of the injury are sufficient to 
allege proximate cause;*! and negligence constitut- 
ing a part of the res gestw, although not the proxi- 
mate cause, may be alleged in connection with the 
negligence through which the injury oeeurred.®? A 
petition or complaint which shows that the proximate 
cause of plaintiff’s injury was a separate independent 
ageney over which defendant had no control,®* or 
which shows that the direct, sole, and proximate 
cause of the injury was the negligence of a third 
person,®* or of an independent agency over which 
plaintiff had no econtrol,®® or the contributory negli- 
gence of plaintiff himself,®°° is insufficient. 

[§ 1956] (3) Character and Description of Cross- 
ing. In an action based on an injury received at a 
publie or highway crossing the fact that the injury 
was received at such a crossing should be alleged.®* 
Further, the declaration should describe with cer- 
tainty the crossing at which the claimed injuries 
occurred, as by name, location, or its termini, so as 
to apprise defendant of the place where the alleged 
negligence or misconduct was committed;®* and 


x v. Houston Belt, ete., 
R. Co., (Civ. A.) 242 SW 1960. 

Va.—Tyler v. Kelley, 89 Va. 282, 
15 SE 509. 


“Ancient byway.”—On  de- 


[a] Allegations held sufficient.— | the railroad crossing had been main- murrer to a declaration alleging that 


Louisville, ete., R. Co. 
168 Ada. 527, 48 S389; 
Northern Pac. R. Co., 
112) P*76 


v. Vansant, 
De Atley v. 
42 Mont. 224, 


injury in 
which stopped 


tained according to law, plaintiff's | an “ancient byway’’ where it erossed 
moving 
thereon would not |charged with an electric current was 
have occurred, and that therefore the 


his automobile |a railway operated by a third rail 


“unguarded and unprotected,’ in a 


{[b] Allegations held insufficient. | defective condition was the proxi-| suit against the railway by a pedes- 


—Stevens v. Seaboard Air-Line R. 
Wo, 24. Ga. Al 303, 100.SH73L- 


mate cause, is not good as an allega- trian on the ancient byway for inju- 
tion of pr ‘oximate cause. 


Frightening animals see infra § Coast Line R. Co. v. Wildman, 29 Ga. 


Atlantic | ries received by coming in contact 
with the current, the word “byway” 


1961. 

53. Cleveland, etc., R. Co. v. Klee, 
154 Ind. 430, 56 NE 234, 

54. Cleveland, etc., R. Co. v. Clark, 
51 Ind. A. 392, 97 NE 822. 

5S. Citizens! ‘LL, -& I. .Co., v. Terre 
Haute, ete., Tract. Co., 79 Ind. A. 491, 
1385 NE 802; Lake Erie, etc., R. Co. v. 
Howarth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804; Cleveland, etc., R. Co. v. 
Clark, 51) Sind. 2A. 3927, 9% NE 822: 


Cleveland, etce., R. Co. v. Federle, 50 
ind. A’ uae 98 NE 123; Pittsburgh, 
ete., RR. Co; Reed, 44 Ind. A. 635, 88 


NE 1080; oA Atley v. Northern Pac. 
R., €o., 42, Mont. 224, 112 P 76; South- 
ern R. Co. v. Stockdon, 106 Va. 693, 
56 SE 713. 

[a] Thus: (1) Although the 
complaint fails specifically to set out 
the causal connection between the 
negligence in constructing the cross- 
ing and the injury, it is sufficient 
where from all the facts alleged the 
conclusion is forced that the fall and 
injury proximately resulted from 
such negligent construction. Cleve- 
land, etc., R. Co. vy. Federle, 50 Ind. 
Ae ea, 98 INEL 123; (2) A com- 
plaint stating that, after the driver 
of the automobile with whom dece- 
dent was riding saw defendant’s car 
approaching the crossing, he attempt- 
ed to turn the automobile so as to 
avoid or miss the car, but before he 
could do so “‘the said car of defend- 
ant was carelessly and negligently, 
and with great force and violence, 
run into and against said automobile, 
throwing and hurling same a great 
distance to the north and striking 
and instantly killing plaintiff's dece- 
dent,” sufficiently alleged that the 
death of decedent was caused by the 
alleged negligence of defendant. 
Citizens’ L. & T. Co. v. Terre Haute, 
ete, Tract: 'Co9 79 Ind Ay 491, 135 
NE hes 

56. Levey v. Payne, 197 App. Div. 
581, 188 NYS 601. 

57. Johnson v. St. ie bNle nore BE 
Co., 31 Minn. 283, 17 NW 622; Pecos, 


A. 745, 116 SE 858. 

59. Atlantic Coast Line R. Co. v. 
Wildman, supra. 

60. Cleveland, etc 


Coz “Vv. 
-Clark, 51 Ind. A. 392, 97 Ne 822. And 


see Negligence §§ 667, 670. 

61. Burger v. Missouri Pac. -R. 
Co., 112 Mo. 238, 20 SW 439, 34 AmSR 
379; Lake Erie, etc., R. Co. v. Mack- 
ey, 53 Oh. St. 370, 41 NE 980, 53 Am 
SR 641, 29 LRA 757. 

[a] Thus, where the petition al- 
leges that defendant negligently and 
unlawfully stopped a freight train 
across a public street, and that while 
plaintiff was attempting to cross 
such street between two cars of such 
train defendant without warning 
backed the train thereby causing 
plaintiff's injury, the two alleged 
causes of injury are not separable or 
independent causes of action in the 
sense that one only would be a proxi- 
mate cause of such injury. Burger 
v. Missouri Pac. R’ Co., 112 Mo. 238, 
20 SW 4389, 34 AmSR 379. 

62: "Charleston; “ete: , RF. eCo. vn 
Camp; #3 Gay Av 232, 59° SH 710: 

63. Artope v. Central of Georgia 
RM Cones! GawwAs 91432 Sey U2" 

64. Eberhart v. Seaboard Air-Line 
mR, Co. 34 Gay A, 49,-129' SH 2: Bal- 
linger v. Thomas, 195 N. C. 517, 142 
SE 761. 


65. Artope v. Central of Georgia 
R.Co., 38 Ga. A. 91,-143 SH 127; 

66. See infra § 1962. 

Allegations showing last 
chance see infra §§ 1962, 1963. 

67. U. S.—McAllister  v. Chesa- 
peake, etce., R: Co. 248 U.S. 302, 3% 
SCt 274, 61°. ‘ed: 735. 

Ala.—Birmingham Southern R. Co. 
v. Kendrick, 155 Ala. 352, 46 S 588. 

Ga.—Atlantic Coast Line R. Co. v. 
Wildman, 29 Ga. A. 745, 116 SE 858; 
Atlantic Coast Line R. Co. v. Barton, 
14 Ga. A. 160, 80 SE 530. 

N. J.—Tarlucki_ v. West Jersey, 
CLC OO) S20 Ne dey La tody Ol, A495 
[rev on other grounds 86 N. J. L. 301, 
90 A 11171. 


clear 


must be taken to be the equivalent of 
the word “byroad.” Tarlucki v. West 
Jersey, ete” R. Co., '82 Ne de baloee 
81 A 495. And see “Byway; “By- 
road 9 (Gd p) 1s, 

[b] Allegations held sufficient.— 
(1) Generally. Atlantic Coast Line 
R. Co. v. Wildman, 29 Ga. A. 745, 116 
SE 858. (2) An allegation that de- 
ceased was struck “at, near or upon 
the crossing.” Tyler v. Kelley, 89 
Va. 282, 15 SE 509. (3) An allegation 
that at the time of the accident 
plaintiff's decedent “was at or near a 
public crossing - where numer- 
ous people were accustomed to be and 
travel.” McAllister v. Chesapeake, 
ete. oR. Co. 243 U.S. 3802 30G er Ser 
274, 61 L. ed. 735. 

[c] Allegations held insufficient. 
—In an action for injury from being 
struck by a train, an allegation that 
the injury occurred at a place where 
a road crosses the tracks was not a 
sufficient averment that the place of 
injury was at a public road crossing. 
Atlantic Coast Line R. Co. v. Barton, 
14 Ga. A. 160, 80 SE 530. 

Violation of statute or ordinance 
see infra § 1960. 

638. -Nashville, ete: Ri iCo: v.. Cox, 
18 Ala. A. 672, 94 S 247; Chicago, 
ete,R. Co. vw. Howard: 38 Il. 414; 
Wabash R. Co. v. De Hart, 32 Ind. 
A. 62, 65 NE 192; Klanowski v. Grand 
eee R. Co., 64 Mich. 279, 31° NW 


[a] Allegations held sufficient.— 
(1) In an action for injuries owing 
to a defective sidewalk on defend- 
ant’s right of way, an averment that 
the sidewalk was on the southwest- 
erly side of the street is sufficient. 
Wabash R. Co. v. De Hart, 32 Ind. 
A. 62,°65 NE 192. (2), A complaint 
alleging that the injury complained 
of occurred on one of the streets of 
a named town within the corporate 
limits of such town, while plaintiff 
was crossing defendant’s track, suffi- 
ciently describes the place of the in- 
jury. Nashville, etc., R. Co. v. Cox, 
18 Ala. A. 672, 94 S 247. 
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it should describe the conditions surrounding the 
crossing with reasonable certainty.°® In an action 
for injuries while crossing defendant’s track on a 
way customarily used,7° it has been held that the 
declaration must allege facts from which an invita- 
tion, in its legal sense, to use the crossing can be in- 
ferred;71 and it has been held that the complaint 
should aver knowledge on the part of the railroad 
company of the existence of such way,‘* although 
it need not aver definitely the length of time that 
the use of such way had been acquiesced in by the 
railroad company, where it alleges such acquiescence 
for a long time prior to the accident.7* Technical 
defects in describing a crossing should be disre- 
garded.** 

[§ 1957] (4) Defects and Obstructions at Cross- 
ings. In an action for injuries caused by defects or 
obstructions at a railroad crossing, the declaration 
or complaint should allege facts showing with cer- 
tainty a breach on the part of the railroad company 
of its duty to maintain the crossing in a reasonable 
and convenient condition for use by those traveling 


69. Roberts v. Maryland, etc., R. 


Co., 28 Del. 150, 91 A 285. 64, 133 NE 147; 
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Ind.—Payne v. Burnett, 78 Ind. A. 
Pittsburgh, etc., R. 
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on the public highway,’® that the defect existed at 
the time of the injury for which recovery is sought,’ ® 
that the obstruction or defect was on defendant’s 
property,”” and that plaintiff's injury was in con- 
sequence of such negligent construction and main- 
tenance.?® If defendant’s breach of duty in main- 
taining a safe crossing is in violation of a statute 
or ordinance, as much of the statute or ordinance as 
is relied on should be averred,’® atid the allegations 
must bring plaintiff’s case within the provisions of 
the statute or ordinance.*° The declaration or com- 
plaint need not allege the name of the servant or 
employee whose negligence permitted the obstrue- 
tion,*? and generally it need not, allege notice on the 
part of the railroad company of the condition of the 
crossing ;*? but there is also authority that there 
should be an averment that defendant or its em- 
ployees knew of the obstruction.** 

Trains or cars blocking crossing. In an action for 
injuries alleged to have been caused by reason of a 
train blocking the crossing, a complaint or petition 
should aver negligence in the blocking of the cross- 


the rail and the planking of the cross- 
ing. Goonen v, Ann Arbor R. Co., 218 


[al] Allegations held insufficient.— 
.In an action for injuries at a crossing, 
which plaintiff approached from the 
south, a count alleging that it was 
impossible for the driver of an auto- 
mobile or a locomotive either one to 
see the other is demurrable for fail- 
ure to allege whether this was impos- 
sible when a traveler was approaching 
from the north or from the south. 
Roberts v. Maryland, etc., R. Co., 28 
Del. 150, 91 A 285. 

70. Customary crossings see supra 
SSL Th, L772. 

71. Kubinak v. Lehigh Valley R. 
Co., 79 N. J. Li. 438, 75 A 443. 

[a] Allegations held insufficient.— 
Where a declaration alleged that de- 
fendant railroad company maintained 
a grade crossing, and invited, induced, 
and lured the public to use it, and that 
it had been accustomed so to do with 
the knowledge and consent of defend- 
ant, an invitation cannot be inferred 
from the facts alleged in the declara- 
tion, and the passing over the cross- 
ing must be on the ground of mere 
license. Kubinak v. Lehigh Valley R. 
Co., 79 N. J. Li 438, 75 A 443. 

72. Cahill v. chiens o ete; (RiaCo., 
74 Fed. 285, 20 CCA 184 

[a] Allegations held sufficient.— 
An averment that a path by which 
plaintiff was crossing the tracks was 
well known and generally and publicly 
used is a sufficient averment, in the 
absence of special demurrer, of knowl- 
edge on the part of the railroad com- 
pany of the existence of the path. Ca- 
hill v. Chicago, ete., R. Co., 74 Fed. 
285, 20 CCA 184. 


73. Armstrong v. New York, etce., 
R. Co., 20 Ry T. 791, 29, A 448. 
74. Smith v. Philadelphia, etc., R. 


Co., 31 Del. 503, 115 A 416. 

{a] Thus a count in the declara- 
tion for injuries at a highway cross- 
ing over a railroad, which alleged 
that the crossing was most dangerous 
because the street approached the 
railroad crossing at grade, was not 
demurrable as insensible because the 
street, being inanimate, could not ap- 
proach anything, that objection being 
too technical. Smith v. Philadelphia, 
ete, R. Co: 31 Del. 503,115 A eae 

75. Ala. “Gulf, ete., R. Co. Hav- 
ard, 217 Ala. 639, 117 § 223; St. Lou- 
is-San Francisco R. Co. v. Guthrie, 216 
Ala. 613; 114 S-. 215; 56 ALR. 1110; 
Southern R. Co. v. Posey, 124 Ala. 486, 
26S 914. 

Ga.—Western, etc., R. Co. v. Smith, 
145 Ga. 276, 88 SE 983; Louisville, 
etc., R. Co. v. Barnwell, 131 Ga. 791, 
63 SE 501. 


Cos-v.. Elis, 61 Ind. “A: 172, 110° NE 
228; Morrissey v. Cleveland, ete., R. 
Co., 61 Ind. A. 90, 110 NE 105; Penn- 
sylvania Conve Frund, 4 Ind. A. 469, 30 
NE 1116. 

Mich.—Goonen v. Ann Arbor R. Co., 
218 Mich. 502, 188 NW 3638. 

Mo.—Lowenstein v. Missouri Pac. 
R: Co., 134 Mo.’ A. 24, 119 SW. 430. 


Oh,—Lake Erie, ete., R. Co. v. Mack-* 


ey, 53 Oh. St. 370, 41 NE 980, 53 AmSR 
641, 29 LRA 757. 

Tex.—St. Louis, etc., R. Co. v. Haw- 
kins, 49 Tex. Civ. A. 545, 108 SW 736. 

[a] Allegations held sufficient: 
(1) To show defects or obstructions 
generally. Western, ete., i CORE Mia 
Smith, 145 Ga. 276, 88 SH 983; Louis- 
ville, etc., R. Co. v. Barnwell, 131 Ga. 
791, 63 SE 501; Seaboard Air-Line R. 
Co. v. Young, 40 Ga. A. 4, 148 SE 757; 
Cohen v. Chicago, etc., R. Co., 239 Ill. 
A. 76; Payne v. Burnett, 78 Ind. A. 
64, 13838 NE 147; Pittsburgh, etc., R. 
Co. v. Ellis, 61 Ind. A, 172,.110 NE 
228; Pennsylvania Co. v. Frund, 4 
Ind. A. 469, 30 NE 1116; Lehnertz v 
Minneapolis, etc., R. Co., 31 Minn. 214, 
17 NW 376; Schneider v. Wisconsin 
Cent. R. Co., 81 Wis. 356, 51 NW 582. 
(2) For failing to restore highway to 
its former condition. Cleveland, etc., 
R. Co. v. Wynant, 119 Ind. 539, 20 NE 
730; Indianapolis, ete., R. Co. v. Stout, 
53 ‘Ind. 148; Wabash R. Co. v. De 
Hart, 32 Ind. A. 62, 65 NE 192; 
cinnati, etc., R. Co. -v. Claire, 6 Ind. 
A. 390, 38 NE 918. *And see supra §8$§ 
347-356. (3) For unsafe condition of 
crossing due to ice. Morrissey v. 
Cleveland, etc., R. Co., 61 Ind. A. 90, 
110 NE 105. (4) For absence of safe- 
guards at embankment over crossing. 


‘Louisville, etc., R. Co. v. Barnwell, 131 


Ga. 791, 68 SE 501. (5) For placing 
boards over a hole in the roadway 
near the track without fastening 
them, making an unsafe place appar- 
ently safe. Gulf, etc., R. Co. v. Ha- 
vard, 217 Ala. 689,911 7S 228.5 “C6 a1 
show that a plank between the rails 
at a crossing did not extend clear 
across the crossing, but left an open 
space thereon which was not flush and 
level with the main rail, but was low- 
er than the other part of the crossing, 
causing plaintiff's wheel to be deflect- 
ed into the space between the main 
and guard rails and that while he was 
exercising reasonable efforts to extri- 
cate the wagon it was struck by de- 
fendant’s train. Southern R. Co. v. 
Posey, 124 Ala. 486, 26 S 914. (7) To 
show defective construction causing 
injuries to a pedestrian struck by a 
train when his foot caught between 


Mich. :502, 188 NW _ 363. 

[b] Allegations held not mislead- 
ing.—Where plaintiff’s petition al- 
leged that defendant had permitted its 
roadbed at the crossing to become de- 
fective, out of repair, and dangerous 
to the traveling public, in that it had 
allowed the dirt and ballast to become 
worn and washed away, leaving the 
iron rails and cross-ties exposed and 
extending above the surface of the 
ground several inches, the further al- 
legations that defendant had failed 
and neglected to place planks on the 
crossings, and that such was the usu- 
al method of constructing them in the 
city where the accident occurred, 
which were not made as separate or 
distinct grounds of negligence, were 
not subject to exception, in that they 
would mislead the jury by causing 
them to believe it was defendant’s 
duty to keep the crossing in repair 
in that particular manner, and that 
its failure to do so would render de- 
fendant liable, independent of the 
dangerous condition of the crossing. 
St. Louis Southwestern R. Co. v. Haw- 
kins. 49 Tex. Civ. A. 545,.108 SW 736. 

Duty to maintain crossing in safe 
condition see supra §§ 1769, 1779. 

76. Cleveland, etc., R. Co. v. Clark, 
51 Ind. A. 392, 97 NB 322. 

[a] Allegations held sufficient.—A 
complaint alleging that the railroad 
crossing was defective November 1 
and that plaintiff was injured that 
day about 6:30 P. M. sufficiently avers 
that the defect existed at the time 
of the injury. Cleveland, ete., R. Co. 
v. Clark, 51 Ind. A. 392, 97 NE 822. 


77. Atlantic Coast Line R. Co. v. 
Mish, (Fla.) 128 S 839. 
{a] Thus a declaration, charging 


that a railroad company negligently 
permitted embankments and _vegeta- 
tion to remain and grow along its 
right of way, must allege that such 
embankments and vegetation were on 
the property of the railroad company. 
Atlantic Coast Line R. Co, v. Mish, 
(Fla.) 128 S 839. 

See supra § 1955. 


ned See infra § 1960 text and note 
1 See infra § 1960 text and note 
81. Southern R. Co. v. Prather, 119 


Ala. 588, 34 S 836, 72 AmSR 949, 

82. Wabash R.- Convey Der Harti 32 
Ind. A. 62, 65 NE 192; Weller v. Le- 
pieh ete., R. Co., 81 Nova ne 955 THA 


83. Louisville, ete., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 473, 32 


————— ss ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing.84 Generally in an action for injuries caused by 
a train which was standing on a crossing starting 
without warning, and injuring plaintiff who was 
attempting to eross at the time, the declaration should 
allege that some person in control of the train knew 
of plaintiff’s attempt to cross or had notice of his 
exposure to danger;*° but it has also been held that 
a declaration is sufficient without an averment. that 
defendant’s employees saw plaintiff in time to pre- 
vent the accident.®® . 

Bridges. A petition based on a failure to main- 
tain adequate guard rails on a bridge over a crossing 
should allege facts showing defendant’s breach of 
duty in that respect.5* In the absence of a statute 
requiring a bridge at a crossing,®*® a count. predicat- 
ing negligence on the failure of the railroad company 
to provide such a bridge is demurrable.’® <A decla- 
ration alleging defects in a bridge leading to a rail- 
road crossing must aver facts showing the bridge 
defective or unsuitable for use in the ordinary meth- 
od or for the purpose for which it was constructed.®° 

[§ 1958] (5) Signals, Watchmen, Flagmen, and 
Gates at Crossings. Where the action is predicated 
on a claimed breach of defendant’s duty to maintain 
signals, watchmen, flagmen, or gates at a crossing,®? 


KyL 252. [a] 
84. St. Louis-San Francisco R. Co. 
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Allegations held 
(1) In an action for injuries by plain- | A. 361, 130 NE 546; 


[52 C.J.] 375 


in the absence of a statute requiring such precau- 
tions,®* plaintiff must allege facts describing the 
conditions at the crossing so as to show a situation 
of unusual peril rendering defendant negligent in 
failing to maintain a signal or warning device,?* 
or a watchman,®* or a flagman,°® or gates®® at the 
crossing where the injury took place. However, it 
has also been held that, in the absence of a statute 
requiring particular safeguards at crossings, plain- 
tiff should allege a duty on defendant railroad to 
give timely and sufficient warning of approaching 
trains, and that it breaches its duty in failing to 
have a signboard,®’ or a flagman,®® or a watchman,°® 
or gates! at the crossing; and a mere allegation of a 
failure to have a signboard? or a flagman* at the 
crossing as negligence per se is insufficient. Where 
a custom to maintain a watchman at a crossing is 
alleged, it is not necessary to aver that it was the 
custom to have a watchman at the crossing at the 
hour of the accident, this being matter of proof.* 
Where it is alleged that plaintiff was directed by a 
watchman to cross the tracks a short distance from 
a crossing, and that the watchman knew of plain- 
tiff’s desire to eross and had reason to know that 
plaintiff was in a place of danger, it need not be 


sufficient: | burgh, etc., R. Co. v. Nichols, 78 Ind. 
Panhandle, ets 


v. Guthrie, 216 Ala. 613, 114 S 215, 56 | tiff’s being thrown over a bridge over | R. Co. v. Tisdale, (Tex. Civ. A.) 199 


ALR 1110; 
chet, 3 Ga. A. 266, 59 SE 927; : 
more, ete., R. Co. v. Faith, 71 Ill. A. 59 | in the barricade. 
faff 176 Ill. 471, 52 NE 253,732). 


[a] Allegations held sufficient: |1007. (2) In an 


Co. v. Dungan, 162 Ky. 36, 


Southern R. Co. v. Mou- | defendant’s railroad track through a| SW 347 [aff (Commn. A.) 228 SW 133]. 
Balti- |gap negligently permitted to remaly 


mit} X See also Chicago, etc., R. Co. v. Bid- 
Cincinnati, etce., R.| dinger, 61 Ind. A. 419, 113 NE 1027 
‘ 171 ‘SW (an averment as to the frequency of 
action for injuries | travel at a crossing strengthens an al- 


(1) As to negligence in leaving a train | to the driver of an automobile skid-|legation that defendant negligently 


across a highway without 1 r 
causing injuries to an automobile pas- | on the railroad’s 
senger. St. Louis-San Francisco R.| Southern R. Co., 
Co. v. Guthrie, 216 Ala. 613, 114 S 215, | SE 802. 
56 ALR 1110. 


lights, | ding through an insecure guard rail | failed to maintain a watchman). 


bridge. Hardin vy. [a] 


Allegations held sufificient.— 
36 Ga. A. 427, 136 


Central of Georgia R. Co. v. Barnett, 


(3) In an action for death | 35 Ga. A. 528, 134 SE 126; Panhandle, 
(2) As to negligence in | of decedent riding in an automobile | etc., R. Co. v. Tisdale, (Tex. Civ. A.) 


plocking a crossing and injuring a| Which fell through a guard rail on a jean 347 [aff (Commn. A.) 228 SW - 


person going between cars. 


2 6 SE | weak, rotten, and insecure. 
R. Co. v. Mouchet, 3 Ga. A. 266, 59 i eit tere 1G 


997. (3) As to negligence in placing | Air-Line R. 
and leaving a freight car upon and| #4, 148 SE 757. 

nearly across a public highway, it be- 88. See supra 
ing an object highly calculated to 89. 
highway at such crossing. Baltimore, 90. Jenkins v. 
ete, > Coll vy. Paiths 7£ TI, A. 59: 


[b] Duration.—Where plaintiff, to|. [a]. Thus, 


Roberts v. Mompend, etci< R. 
frighten teams passing over such Co., 28 Del. 150, 91 A 285. 


136 Ga. 534, 71 SE 804. 
where, 


Southern | bridge over railroad tracks, it being | 133 


Seaboard {[b] Allegations held insufficient.— 
Pittsburgh, etc., R. Co. v. Nichols, 78 
Ind. A. 361, 130 NE 546. 

§. ‘L783. 95. Panhandle, ete. Ri Cosy, his= 
dale, (Tex. Civ. A.) 199 SW 347 [aff 
(Commn. A.) 228 SW 133]. 

Southern R. Co., 96. Central of Georgia R. Co. v. 
Barnett, 35 Ga. A. 528, 134 SE 126; 
in an action | Pittsburgh, etc., R. Co. v. Nichols, 78 


avoid the obstruction of a_ street 
crossing by a standing train, has gone 
upon’ private property and been in- 
jured by an obstruction there, a pe- 


tition to recover therefor should aver, 


the length of time the cars had been 
on the crossing, or that defendant 
did not have the right to stop its 
trains on the crossing for such length 
of time as it required to transact its 
legitimate business. Fads v.. Louis- 
ville, etc., R. Co., 42 SW 1135, 19 KyL 
1138. 

85. Hodges v. Erie R. Co., 257 Fed. 
494, 168 CCA 498; Andrews vy. Central 
R., .ete., Co., 86 Ga. 192, 12 SE 213, 10 
LRA 58: Gallagher v. Great North- 
ern R. Co., 55 N. D. 211, 212 NW 839; 
San Antonio, ete., R. Co. v. Green, 20 
Tex. Civ. A. 5, 49 SW 670. 

[a] Allegations held sufficient.— 
A complaint alleging blocking of a 
crossing for twenty minutes, on a 
cold day, and a custom to pass over 
or under cars when the crossing is 
blocked, charges negligence as to a 
boy injured while attempting to 
cross, there being an inference that 
defendant knew or should have 
known that persons would or might 
be crossing. Gallagher v. Great 
Northern R. Co., .55:)N. D., 211, 212 
NW 839 


86. Johnson vy. Atlantic Coast Line | 


R. Co., 59 Fla. 302, 51 S 851, 138 Am 
SR 126, 20 AnnCas 1093. 

87. Seaboard Air-Line R. Co. v. 
Young, 40 Ga. A. 4, 148 SH 157; 
Hardin v. Southern R: Cos, 367Ga. he 
427, 136 SE 802, 


against a railroad company, the only 
ground of recovery alleged by the 
amended petition was that the road 
which crossed defendant’s track was 
a private way, which had been used 
for some fifty years, that the ap- 
proach over the drain, constituting 
part of the approach to the crossing, 
had been constructed by defendant 
and maintained by it for many years, 
and, being only about ten feet wide, 
was too narrow to enable a person 
safely to back a team from the track 
across the bridge to avoid a train ap- 
proaching the crossing, the petition 
was subject to a general. demurrer, 
there being no allegation that the 
bridge was too narrow, or otherwise 
unsuitable, for passage or use in the 
ordinary method, or for the purpose 
for which it was constructed, nor 
that it was too narrow for a team 
safely to approach and pass over the 
track, nor any allegation of concealed 
danger by reason of defective con- 
struction. Jenkins v. Southern R. 
Co., 186 Ga. 534, 71 SE 804. 

91. See supra §§ 1788-1809. 

92. Violation of statute or ordi- 
nance see infra § 1960. 

938. Terre Haute, ete., Tract. Co. 
v. Phillips, 191 Ind. 374, 132 NB 740; 
Pittsburgh, etc., R. Co. ‘Vv. Nichols, 
78 Ind. A. 361, 130 NE 546. 

[a] Allegations held insufficient.— 
Pittsburgh, etc., R. Co. v. Nichols, 78 
Ind. A. 361, 130 NE 546. 

94. Central of Georgia R. Co. v. 
Barnett, 35 Ga. A. 528, 134 SH 126; 
Terre Haute, etc., Tract. COud Ve Phil- 
lips, 191 Ind. 374, 132 NE 740; Pitts- 


ind. A. 361, 130 NE 546. 

[a] Allegations held sufficient.— 
Central of Georgia R. Co. v. Barnett, 
35 Ga. A. 528, 134 SE 126. 

[b] Allegations held insufficient.— 
Pittsburgh, etc., R. Co. v. Nichols, 78 
Ind. A. 361, 130 NE 546. 

97. Roberts v. Maryland, etc., R. 
Co., 28 Del. 150, 91 A 285. 

98. Du Ross v. Philadelphia, etc., 
R. Co., 28 Del. 245, 92 A 811; Roberts 
v. Maryland, etc., R. Co., 28 Del. 150, 
91 A 285. 

99. Gardner v. Wilmington, ete., 
Tract... Co., 30) Del.” 521.1, 108) VA ia0s 
Padley v. Director-Gen. of Railroads, 
80 Del. 894, 108 A 84; Du Ross vy. Phil- 
alpha, ete., R. Co., 28 Del. 245, 92 


[a] Allegations held sufficient.— 
Gardner v. Wilmington, ete., Tract. 
Co., 30 Del. 521, 108 A 740; Padley v. 
Director-Gen. of Railroads, 30 Del. 
394, 108 A 84; DuRoss vy. tees: 
ete!, R. .Co:, 38 Del. 245, 92 A 81 

i, Padley v. Director- Gen. a “Rail- 
roads, 30 Del. 394, 108 A 34; Du Ross 
v. arte eanme rey etec., R. Co., 28 Del. 
245, 92 A 811 

fal Allegations held sufficient.— 


| Padley v. Director-Gen. of Railroads, 


30 Del. 394, 108 A 34; Du Ross vy. Phil- 
adelphia, etc., R. Co., 28 Del. 245, 92 A 
811. 

2. Roberts v. NT etc., R. 
Co.; 28 Del, 150, 91 A. 285. 

8. Roberts 'v. Maryland, ete. R. 
Co., supra. 

4. Padley v. Director-Gen. of Rail- 
roads, 30 Del. 394, 108 A 34.° 


376 [52 C.J.] 


alleged how the watchman acquired his knowledge 
of plaintiff’s desire to ecross,> or why the watchman 
knew that plaintiff was in a place of danger,® or 
that the watchman knew where plaintiff would cross,” 
or that he knew that an engine would move cars 
against plaintiff,’ or that the engineer of the train 
which struck plaintiff knew of plaintiff’s presence on 


the tracks.® 


[§ 1959] (6) Mode of Operating Trains.1° 


RAILROADS 


[§§ 1958-1959 


negligent running of a train or cars approaching a 
crossing, the declaration or petition must allege the 
acts or omissions constituting such negligence with 
sufficient certainty to inform defendant of the neg- 
ligence charged.? 
relied on, plaintiff should properly allege that the 
train causing the injury was negligently operated 


Thus, where such negligence is. 


at a dangerous and unusual rate of speed,+? or that 


In an 


action for injury claimed to have been caused by the 


5. Hines v. 


Rubnitz, 26 Ga. A. 354, 
106 SE 589. 


6. Hines v. Rubnitz, supra. 
7. Hines v. Rubnitz, supra. 
8. Hines v. Rubnitz, supra. 
9. Hines v. Rubnitz, supra. 


10. Violation of statute or ordi- 
nance see infra § 1960. 

11. Ala.—Southern R. Co. v. Doug- 
lass, 144 Ala. 351, 39 S 268; Georgia 
Cent. R. Co. v. Freeman, 134 Ala.' 354, 
32 S 778; Georgia Cent. R. Co. v. For- 
Shee, 125 Ala. 199, 27 S 1006. 

5 i v. Central California 
Tract. Co., 37 Cal. A. 390, 174 P 407. 

Ga.—Western, etc., R. Co. v. Reed, 
33 Ga. A. 396, 126 SE 393. 

Tll— Hamman vy. Illinois Cent. R. 
Co., 188 Ill. A. 414. ; 

Ind.—Chicago, ete., R. Co. v. Spilk- 
er, 134 Ind. 380, 33 NE 280, 34 NE 218; 
Pittsburgh, ete., R. Co. v. Conn, 104 
Ind. 64, 3 NE 636; Chicago, etce., R. 
Co. v. Goon, 48 Ind. A. 675, 93 NE 561, 
95 NE 596; Baltimore, etc., Ri, Coney 
Reynolds, 33 Ind. A. 219, 71 NE 250. 

Ky.—Louisville, ete., R. Co. v. Dick, 
78 SW 914, 25 Kyl ieee ah. 

Mich.—Miller v. Michigan Cent. R. 
Co., 167 Mich. 21, 132 NW 483 

Mo.—White v. Wabash Western R. 
Co., 34 Mo. A. 57. 

Va.—WNorfolk, etc., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46 


fa] Allegations held sufficient.— 


(1) Generally. ~Hines v. Cooper, 204 
Ala. 535, 86 S 396; Ellis v. Central 
California, Tract.: Co., 37 Cal. A. 390, 
174 P 407; Atlantic Coast Line R. Co. 
v. Taylor, 125 Ga. 454, 54 SE 622; 
Western, etc., R. Co. v. Reed, 33 Ga. 
A. 396, 126 SE 393; Hamman vy. Illi- 
nois Cent. R. Co., 188 Ill. A. 414; Lake 
Erie, etc., R. Co. v. Douglas, 71 Ind. 
A. 567, 125 NE 474; Pittsburgh, etc., 
Ee Co.- va. Maey,. 59 Inds 7 A; ae 107 
NE 486; Chicago, etc:, R. Co. Coon, 
48 Ind. A. 675, 93 NE 561, 95 Xn 596; 
Miller v. Michigan Cent. ReCo.; 167 
Mich. 21, 132 NW 483; Gulf, ete, R: 
Co. v. Smith, (Civ. A.) 26 SW 644 [rev 
on other grounds 87. Tex. 348, 28 SW 
520]. (2) That defendant “did 
wrongfully and negligently run one of 
its’ engines and cars upon, over, and 


against the plaintiff.” Chattanooga 
Rapid Transit Co. v. Walton, 105 
Tenn. 415, 58 SW 736. (3) That de- 


fendant, by its servants, so careless- 
ly and improperly drove and managed 
its locomotive and train that by the 
negligence anid improper conduct of 
defendant or its servants such loco- 
motive and train ran into and struck 
with great force and violence against 
plaintiff, etc. Chicago, etc., R. Co. v. 
Redmond, 171 Ill. 347, 49 NE 541 [aff 
70 Ill. A. 119]. (4) A general-charge 
of negligence, carelessness, and reck- 
lessness in the management and op- 
eration of the train, whereby plaintiff 
was run over and. injured, without 
specifying the particular acts of neg- 
ligence on the part of those in charge 
of the train. Louisville, ete., R. Co. 
v. Dick, 78 SW 914, 25 KyL 1831: 

[b] Allegations held insufficient: 
(1) To characterize the crossing as so 
extrahazardous as to require a rail- 
road company to restrict the speed of 
its trains in passing over the same. 
Lake Shore, ete., R. Co. v. Barnes, 166 
Ind. 7, 76 NE 629, 3 LRANS 778. (2) 
To allege wrong with sufficient cer- 
tainty. Schindler v. Milwaukee, etc., 
R. Co., 77 Mich. 136, 48 NW 911 ‘(alle- 
gation that defendant, by its servants, 


“so carelessly and improperly managed 
the said locomotive engine and train” 
that by its “negligence and improper 
conduct” the train struck the vehi- 
cle containing plaintiff, etc.). 

12. U. S.—Payne v. Haubert, 277 
Fed. 646. 

Ala.—Rothrock v. Alabama Great 
Southern R. Co., 201 Ala. 308, 78 S 84; 
Nashville, ete., R. Co. v. Reynolds, 
41 S 1001. 

Cal.—Hamilton v. San Francisco, 
ete; Ri Coss4s'Cal,) A. 761, £92, 323° 
Ellis v. Central California Tract: Co., 
37 Cal. A. 390, 174 P 407. 

Tll.—Schneeweisz v. Illinois Cent. 
R. Co., 196 Il. A: 248. 

Ind. -_Terre Haute, etc., Tract. Co. 
v. Phillips, 191 Ind. 374, 132 NE 740; 
Chicago, ete., R. Co. v. Spilker, 134 
Ind. 380, 33 NE 280, 34 NE 218; Pitts- 
burgh, ete., RCo. ve Martin: "82 Ind. 
476; Ohio, ete., RA Coswa Davis, 23 Ind. 
553, 85 AmD 477; New York Cent. R. 
Co. v. Solomon. 88 Ind. A. 95, 161 NE 
635; Payne v. Burnett, 78 Ind. A. 64, 
133 NE 147; Pittsburgh, ete, R. Co. 
v. Nichols, 78 Ind. A. 361, 130 NE 
546; Chicago, etc., R. Co. v. Biddin- 
ger, 61 Ind. A. 419, 113 NE Oa Wa- 
bash R. Co. v. McNown, 53 Ind. t'6; 
99 NE 126 [reh overr 53 tt rs 116, 
100 NE 383]; Chicago, ete., Con iw 
Coon, 48 Ind. A. 675, 93 NE ber 95 NE 
596: "Chicago, etc.,_R. Co. v. Butler, 
10 Ind. A.-244, 38 NE 1. 


Oh.—Baltimore, ete., R. Co. v. Mc- 
Foe 16 Oh. Cir. Ct. 87, 8 Oh. Cir. Dec. 
[a] Allegation of  facts.—(1) 


Where it is alleged that defendant’s 
train was negligently operated at an 
excessive rate of speed, special facts 
must also be alleged to show why the 
high speed was negligent in the par- 
ticular case. Hamilton v. San Fran- 
GISGon "ete. Re 1Cor, 48 (CalueAe 7640 092 
Pees (2) The facts showing the 
conditions at and surrounding a rural 
crossing must be averred in the com- 
plaint where it is asserted that a rail- 
road company operated its trains at a 
negligent speed. Pittsburgh, etc., R. 
Co. v. Nichols, 78 Ind. A. 361, 130 NE 
546. (8) The broad averments of a 
complaint that the train causing 
death at a rural highway crossing 
was run at a high, ‘dangerous, reck- 
less, and unusual rate of speed, with- 
out allegation of facts showing that 
the conditions of the crossing were 
hazardous, is insufficient to charge 
negligent ‘speed. Pittsburgh, etc., R. 
Co. v. Nichols, supra. (4) A count of 
a complaint, averring negligent oper- 
ation of a train over a village grade 
crossing: at a speed of forty miles 
per hour, is demurrable if it fails to 
allege facts and circumstances con- 
stituting such operation a wrongful 
act. Rothrock v. Alabama Great 
Southern R. Co., 201 Ala. 308, 78 S 84. 
(5) A complaint which, disregarding 
conclusions, merely alleged the oper- 
ation of an interurban car over a coun- 
try crossing where the view was 
somewhat obstructed, and where no 
special safeguards were _ installed, 
does not allege facts showing the op- 
eration of the car over such crossing 
at a rate of sixty miles an hour was 
negligence. Terre Haute, etc., Tract. 
Co. v. Phillips, 191 Ind. 374, 132 NE 
740. (6) But an allegation that de- 
fendant’s servants when approaching 
the crossing with the train did not 
attempt to check it but negligently 


it failed to give any warning of its approach,*® or 


ran it at a dangerous speed sufficient- 
ly informs defendant of the facts 
charged as constituting negligence. 
Chicago, etc., R. Co. v. Spilker, 134 
Ind. 380, 33 NE 280, 34 NE 218. (7) 
And in an action against a railroad 
for injuries at a crossing, specific 
averments that the train was run at a 
high and dangerous rate of about fifty 
miles an hour, with the averments 
showing that the crossing was in the 
city where vehicles were passing ev- 
ery two minutes, did not destroy the 
force of the general charge of negli- 
gent speed. Chicago, etc., R. Co. v. 
Biddinger, 61 Ind. A. 419, 113 NE 1027. 

[b] Allegation of negligence.—(1) 
Plaintiff's averment in the complaint 
that the train was being operated at 
a high and dangerous rate of speed is: 
not within itself a sufficient allegation 
of negligence in the absence of an 
averment that such operation ae 
negligent. Pennsylvania R. Co. 
MacLennan, 89 Ind. A. 477, 167 NE 
348. (2) A petition alleging that the 
injury was caused by an irregular 
train running at a great speed, but 
failing specifically to allege negli- 
gence, fails to state a cause of action. 
Baltimore, ete., R. Co. v. MecPeek, 16 
Oh. Cir!/Ct.. 8%, 8 Oh: irs Dee: 742. 

[e] Undisclosed reason for alleged 
excessive speed should be alleged. . 
New York Cent. R. Co. v. Solomon, 88 
Ind. A. 95, 161 NE 635. 

[d] Previous accidents.—(1) In an 
action for damages, an allegation that 
“in fact, many accidents happened at 
the same place, on account of the 
great speed with which the defend- 
ant’s cars crossed that place,” will not 
be allowed. Neville v. Montreal 
Tramways Co., 16 Que. Pr. 202. (2) 
A plaintiff suing a railway for dam- 
ages for negligence in traveling at 
an excessive speed at the place of the 
accident, and alleging previous acci- 
dents. at that place, need not allege 
that those accidents were the result 
of negligence or lack of protection at 
the spot.— Sasseville v. Canadian Pac. 
R. Co., 42 Que. K. B: 216. 

[e] Habit of speeding.—Allega- 
tions that at the time of the casualty 
it was dark and there was much 
smoke caused by passing trains, and 
that it was notorious that defendants 
ran their trains upon the line in ques- 
tion at an excessive rate of speed, are 
properly struck out as irrelevant. 
Desjardins v. Grand Trunk R. Co., 
Que. Pr. 35. 

13. Cal.—HEllis v. Central Califor- 
we MACE ICON ote Odie Ae eso Onn ten aomee 


Del.— Gardner v. Wilmington, etce., 


Tract. (Co:, ~ 30> Del.)521> 108° “A 740s 
Du Ross v. Philadelphia, ete, RR. Coy 
28 Del. 245,°92° A 811s Roberts v. 


R. Co., 28 Del. 150, 91 


Ga.—Georgia R., etce., Co. v. Stanley, 
33 (Gal A. 773, 145 SH’ 530; Western, 
ete, RevCon wv. Reed, 33 Ga. A. 396, 126 
SE 393. 

Ill.—Chicago, ete., R. Co. v. Adler, 
56 Ill. 344. 

Ind.—Wabash R. Co. v. MeDoniels, 
183 Ind. 104, 107 NE 291; Pittsburgh, 
ete., R. Co. V. Martin, 82 Ind. 476; Ohio, 
etc., Re LGon ave Davis, 23 Ind. 553, 85 
AmD 477; Payne v. Burnett, 78 Ind. 
A. 64, 133 NE 147; Pittsburgh. ete., 
R. Co. v. Macy, 59 Ind. A. 125, 107 NE 
486; Terre Haute, etce., Tract. Co. v- 
Maberry, 52 Ind. A. 114, 100 NE 401; 


Maryland, ete., 
A 285. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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$§ 1959-1960] 


that it was operated without a lookout,!* or that 
Too, the deeclara- 
tion or petition must show with reasonable certainty 
that such negligence was the proximate cause of the 
It is not necessary to allege what were 
defendant’s rules for the management of its trains.1* 

[§ 1960] (7) Violation of Statute or Ordinance. 


there was no light on the engine.?® 
injury.?® 


Chicago, etc., R. Co. v. Coon, 48 Ind. 
cA. Ghd, oS, NE 561, 95 NE 596; Chi- 
cago, ete., R. Co. v. Butler, 10 Ind. A. 
244, 38 NE i. 

Miss.—Rothars v. Illinois Cent. R. 
€o., 25 S 665. 

Mo.—Bachman v. Quincy, ete, R. 
Co., 310 Mo. 48, 274 SW 764; Kerr v. 
Bush, (A.) 216° SW 9393. 

Va.—Norfolk, ete., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46. 

[a] Declaration need not detail all 
methods of precaution that the com- 
pany might or ought to have taken to 
give timely warning of the train, but 
the particular duty must be alleged, 
and its violation must be charged. 
Norfolk, ete., R. Co. v. Holmes, 109 Va. 
407, 64 SE 46. 

{b] Negativing other warnings.— 
A count alleging that it was defend- 
ant’s duty to give due warning of the 
approach of its trains by sounding the 
whistle, and that it failed so to do, 
sufficiently negatived the* giving of 
warning other than by blowing the 
whistle. Roberts v. Maryland, etc., 
R. Co., 28 Del. 150, 9% A 285. 

{e] Invitation.—In an action for 
damages from collision at a railroad 
crossing, refusal to strike a charge 
from the petition that the signal bell 
at the crossing was an invitation to 
eross the tracks when not being rung 
is proper. Bachman vy. ay ae etc., R. 
Co., 310 Mo. 48, 274 SW 764. 

[a] Train using opposite track.— 
In an action for injuries to an oc- 
cupant of an automobile in collision at 
a crossing, a count alleging that de- 
fendant negligently operated a trolley 
ear ina southerly direction on a track 
ordinarily used for cars traveling in 
the opposite direction, causing the col- 
lision, without alleging that defend- 
ant failed to sound a gong or give oth- 
er suitable warning of the approach 
of the car, does not state a cause of 
action. Gardner vy. Wilmington, etce., 
Tract. Co., 30 Del. 521, 108 A 740. To 
same effect Pittsburgh, etc., R. Co. v. 
Nichols, 78 Ind. A. 361, 130 NE 546. 

14. Ala.—Hines v. Cooper, 204 Ala. 
535, 86 S 396; Central of Georgia R. 
Co. v. Forshee, 125 Ala. 199, 27 S 1006. 

Ark.—Missouri Pac. R. Co. v. Myers, 
180 Ark. 1067, 23 SW (2d) 980. 

Ill—Hamman vy. Illinois Cent. R. 
Co., 206 Ill. A. 80; Cook v. Chicago, 
CtehRutOO,. 198 DMS A. 2520. 

Miss.—Rothars vy. Illinois Cent. R. 
<o.,. 125. S. 665. 

Mo.—Baker v. St. Louis, ete., R. Co., 
187 Mo. A. 157, 172 SW 1185. 

[a] Allegations held sufficient.— 
(1) An allegation that defendants so 
negligently and carelessly conducted 
themselves that the engine was 
caused to run against plaintiff's intes- 
tate at a street crossing, although 
very general, yet, when taken with 
the averment as to the place where 
the collision occurred, _ sufficiently 
shows that defendant was under duty 
to keep a lookout, and the complaint 
is sufficient on demurrer. Georgia 
Cent. R. Co. v. Forshee, 125 Ala. 199, 
27 S 1006. (2) Allegations that at 
that hour of the day the crossing was 
always used by a great number of peo- 
ple and that the locomotive was, be- 
ing handled without warning and 
without any lookout being kept, and 
that intestate attempted to go over 


‘the crossing just as it had passed 


and when it was about twenty-five 
feet away when it suddenly started 
back causing the accident complained 
of, are sufficient. Rothars v. Illinois 
ent.) Ra Co., .GMiss:) “25° 'S (665. ~ @3) 
Allegations of complaint in suit for 
damages to automobile struck by de- 
fendant’s passenger train, while they 
might be insufficient as to negligence 


RAILROADS 


nanee,!8 


or failure to keep lookout on part of 
passenger crew, sufficiently alleged 
negligence on part of crew of freight 
train which was on sidetrack waiting 
for passenger train to pass, for failure 
to watch for and warn travelers on 
highway of approach of passenger 
train, since it was through their acts 
that view of tracks and approaching 
train was prevented. Missouri Pac. 
R. Co. v. Myers, 180 Ark. 1067, 23 SW 
(2a) 980. 


{[b] Allegations held insufficient.— 


An allegation in a count in a declara- 
tion that it became the duty of de- 
fendant, if the cars and engine inten‘d- 
ed to pass over the crossing, “‘to sta- 
tion some person on one of such cars, 
or on the ground at the crossing,” for 
the purpose of warning all persons 
about to cross the track that the train 
was being backed toward the crossing 
and intended to cross over the cross- 
ing, does not allege any duty to have 
some person stationed on the rear 
car. _ Cookiwiv. (Chicazo, sete: /R.. \Co:; 
USM TUE eNS eayar(s 

15. Kerr v. Bush, (Mo, A.) 215 SW 


16. See supra § 1955. 

17. Gulf, etc., R. Co. v. Smith, (Civ. 
A.) 26 SW 644 [rev on other grounds 
87 Tex. 348, 28 SW 520]. 

18. See cases infra this note. 

{a] Nature of crossing.—(1) The 
declaration should contain aver- 
ments to show that the injury oc- 
curred at the kind of crossing speci- 
fied by the statute. Birmingham 
Southern R. Co. v. Kendrick, 155 Ala. 
352, 46 S 588; Roberts v. Maryland, 
etc. RA TCo:, 28 Del. 50,191 AL 2855 
Chieago, etc., Ee Con Ns Biddinger, 63 
Ind. A. 30, 113 NE 1027; Allerton vy. 


Boston, etc., R. Co., 146 Mass. 241, 
15 NE.621; Wright v. Boston, etc., 
R. Co., 129 Mass. 440. (2) In an ac- 


tion under a statute rendering a rail- 
road liable for injuries at highway 
or town way crossings, where it neg- 
lects to give statutorily required sig- 
nals by bell and whistle, the declara- 
tion should allege that the accident 
oceurred upon a railway crossing of 
a. highway or town way at grade. 
Allerton v. Boston, ete., R. Co., su- 
pra; Wright v. Boston, etc., R. Co., 
supra. (3) Under some _ statutes 
there must be an allegation that the 
injury occurred at a public ergssing. 
Birmingham Southern R. Vis 
Kendrick,-155 Ala. 352, 46S 588. (4) 
A count ‘charging negligence in fail- 
ing to blow the whistle at a crossing 
between specified towns in a specified 
county, as required by statute, ex- 
cept in Wilmington, shows sufficient- 
ly that such crossing was not in the 
city of Wilmington, which is in an- 
other county. Roberts v. Maryland, 
etc., R. Co., 28 Del. 150, 91 A 285. (5) 
In ’an action for personal injuries 
predicated upon a statute making it 
the duty of railroad companies to 
construct and maintain street cross- 
ings, a declaration is not sufficient if 
it fails to aver that a portion of the 
walk in question was a part of the 
approach to the crossing, or that it 
was built as such, and fails to aver 
any facts showing it to be the duty 
of defendant railroad company to 
maintain it as a sidewalk. Wilson 
v. Baltimore, ete., R. Co., 158 Dll. A. 
604. (6) An allegation that the town 
had by ordinance prohibited the ob- 
struction of streets by cars is prop- 
erly stricken out where there is no 
allegation that the street alleged to 
have been obstructed extended over 
the railroad right of way. Eakins v. 
Chicago, etc., R. Co., 126 Iowa 324, 
102 NW 104. c 


[52 C.J.] 377 


In an action for injuries caused by an act or omis- 
sion of the railroad in violation of a statute or ordi- 
nance, the complaint, declaration, or petition should 
contain sufficient allegations to state a cause of ac- 
tion under the provisions of the statute or ordi- 
There is authority that it must be alleged 
that the statute or ordinance is in force and that the 


[b] Nature of defects.—A decla- 
ration against a railroad company 
for personal injuries sustained at a 
crossing, alleging as negligence de- 
fendant’s failure to keep its right of 
way at the crossing’ sufficiently 
smooth and level to admit of safe 
and speedy travel over the crossing 
as required by statute, is demurrable 
where it fails to state the nature of 
the defects complained of. Norfolk, 
etc., R. Co. v. Gee, 104 Va. 806, 52 SE 
572, 3 LRANS ail 

[c] Cars standing across street. 
—Where momentarily stopping a 
freight train or cars on a highway 
is not a violation of statute, an alle- 
gation that the cars’ were standing 
across the street is insufficient to al- 
lege violation of the statute. Cleve- 
land R. Co. v. Gillespie, (Ind. A.) 172 
NE 131. 

[d] Flagman.—aA petition for per- 
sonal injury. in a crossing accident, 
alleging that solely by reason of de- 
fendant’s negligence, and the negli- 
gence of its flagman, stationed as re- 
quired by a city ordinance, in being 
absent from his post and in failing 
to give any warning, relied on a vio- 
lation of the ordinance. Lusk vy. 
Fens Ti. OktL. 182, 159 -Pie8b5 52 7Gue 
[e] Warning signals.—(1) Where 
the statute or ordinance is satisfied 
by either ringing a bell or blowing a 
whistle, an allegation of a failure to 
do either is_ sufficient. Highland 
Ave. etce., BR. Co, ve South, iZerAdas 
642, 20 S 1003. (2) However, it has 
been ‘held that failure both to ring 
the bell or blow the whistle must be 
alleged. Terry v. St. Louis, ete., R. 
Co., 89 Mo. 586, 1 SW 746. (3) Alle- 
gations held to show failure to give 
warning signals as required by stat- 
ute. Birmingham, ‘etc:, 'R. tCorsvw 
Gerganous, 142 Ala. 238, 37 S 929; 
Southern R. Co. v. Posey, 124 Ala. 
486, 26 S 914; Childress vw. Dake 
Erie, etc., R. Co., 182 Ind. 251, 105 
NE 467 [rev (A.) Jot NE 332]; Pitts- 
burgh, ete. R. ‘O48 Hoffman, 87 
pe. A. 619, 155 NE 622; Pittsburgh, 

) es Cot wv. Nichols, 78 Ind. A. 361, 
is0 "NE 546; Chicago, eter, Re Core 
Biddinger, 63 Ind. A, 30, 113 NE 
LO Pittsburgh, etc., R. Co. v. Erv- 
ington, 59 Ind. A. 371, 108 NE 133; 
Baltimore, ete., R. Co. v. Musgrave, 
24 Ind. A. 295, 55 NE 496; Chicago, 
etc., R. Co. v. Miller, 46 Mich. 532, 
NW 841; Miller v. Engle, 185 Mo. A. 
558, 172 SW 631; Sanders v. South- 
ern R. Co. Carolina Div.;, ie Se 4237 
81 SE 786; Hasterling’ Vv. Atlantic, 
ete.,, BR. Co. 91 Si. Cae 36 oes ibess 
(4) "Allegations held not sufficient as 
an allegation that the whistle was 
not sounded, as required by statute. 
Chicago, etc., 12Co. ven Gorman, sos 
Ind. A. 381, 106 NE 897. 

{f] Speed.—Allegations held to 


charge excess of ordinance speed 
limit. Birmingham, etc., R. Co. v. 
Gerganous, 142 Ala. 238, 37 S 929; 


Campbell v. Payne, 80 Ind. A. 606, 
148 NE 674; Cincinnati, etce., 
tric St. R. Co. v. Baltimore, ete., R. 
Co., 50 Ind. A. 2838, 98 NE 304; Pitts- 
burgh, etc., R. Co. v. Reed, 44 Ind. A. 
635, 88 NE 1080; Baltimore, etc., oR. 
Con Musgrave, 24 Ind. A. 295, 55 
NE 496. 

[g] Headlights.—Allegations held 
insufficient to show failure to ob- 


serve statutory regulations as to 
headlights. Terre Haute, eter, 
Tract, Co. vy. Puckett, (ind, A°)) 158 
NE 639. 


[h] Supporting allegations.—In 
an action for a collision between an 
automobile and a car pushed by a lo- 
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particular acts or omissions are in violation there- 
of,+® although it need not be stated that an ordi- 
nance is suitable to the place where the injury oc- 
curred,?° since it is presumed that an ordinance regu- 
lating the operation of railroads is reasonable.?+ And 
it has been héld that so much of the statute or ordi- 
nance should be set out as is relied on to support the 
cause of action,?? although there is also authority 
that it is sufficient to state the existence of the statute 
or ordinance without setting out a copy thereof as 
However, it has also 
been held that, where the facts from which the 
statutory or ordinance duty appears are alleged, it 
is not necessary expressly to aver the regulation im- 
posing such duty,?* and that the complaint or dec- 
laration is sufficient if it alleges with certainty the 
facts showing the duty and its TTA On and that 


a part of the complaint.?® 


the violation caused the injury.” 


the complaint sets up a good cause of action both 
at common law and under the statute, it is not neces- 
A complaint alleging 
facts showing a breach both of a statutory and a 


sary to refer to the statute.?* 


comotive without. signal of its ap- 
proach to a crossing, allegations con- 
cerning equipment, speed of the 
train, and lack of a railroad em- 
ployee to give warning were proper 
to intensify the negligence in failing 
to give the statutory signals. St. 
Louis, etc., R. Co. v. Price, (Tex. Civ. 
A.) 244 SW 642. 

{i] Statutory or common-law 
duty.—A petition in a suit for inju- 
ries to one while on railroad prop- 
erty, which alleges the width of a 
crossing and the duty to keep it rea- 
sonably safe, so that persons having 
business thereon with the railroad 
will not be injured, and states its 
condition at time of injury, does not 
state a cause of action based on the 
statutory duty as to crossings, but 
states a cause for common-law neg- 


ligence, in not having it in a safe 
condition. Lowenstein v. Missouri 
Pac. R. Co., 184 Mo. A. 24, 119 SW 
430. 

19. Lake Erie, etc., R. Co. v. Mike- 
sell, 25 Ind. A. 395, 55 NE 488; 


Louisiana R., ete., Co. v. Humphreys, 
(Tex. Civ. A.) 285 SW 869 [rev on 
Soe grounds (Commn,. A.) 291 SW 
1094]. 

20. Kunz v. Oregon R., ae Co}, 
HLeOr OWS Pals 94 P. 504 

21. See’ supra § 1030; and Consti- 
tutional Law § 221. 

22. Southern R. Co. vy. Prather, 
119 Ala. 588, 24 S 836, 72 AmSR 949. 

23. Denver, ete., R. Co. v. Rob- 


bins, 2 Colo. A. 313, 30 P 261;. Lake 
. Vv. Hancock, 15 Ind. 


ete. Rat (CO 
Howarth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804; Weller v. Lehigh, etc., 


R:, Co;,, 81 Nene 95, 79 A 259; Mar- 
rero v. American R. Co., 83 Porto 
Rico 201. 

25. U. R Vis 


Simpson, 131 Fed. 705, 65 Boat 563. 
Ala. —Highland Ave., etc Conny. 
South, 20 S 1008, 112 Ala. 642. 
Cal.—Warren v. Southern Califor- 
ced R. Co., 6 Cal. Unrep. Cas. 835, 67 
12) 


Conn.—Allen v. New Haven, etc., 
Oo eb0 Conn. (21d. 
Ind.—Childress vy. Lake Erie, etc., 


R. Co., 182 Ind. 251, 105 NE 467 [rev 
(A,) 101 NE 332]; Pittsburgh, etc., 
R. Co. v. Terrell, 177 Ind. 447, 95 NE 
1109, 42 LRANS 367; Pittsburgh, 
CLC. ks LCOn-V. Hoffman, 87 Ind. A. 
619, 155 NE 622; Campbell v Payne, 
80 Ind. A. 606, 148 NE 674; Pitts- 
burgh, etc., R. Co. v. Nichols, 78 Ind. 
A. 361, 130 NE 546; Lake Erie, etc., 
R. Co. v. Howarth, 73 Ind. A. 454, 124 
NE 687, 127 NE 804; Chicago, etc., 
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mon law.*+ 
Further, where 


R. Co. v.. Biddinger, 63 Ind. A. 30, 113 
NE.1027; Pittsburgh, etc., R. Co. v. 
Ervington, 59 Ind. A. 371, 108 NE 
133; Pittsburgh, etc., R. Co. v. Macy, 
59 Ind. A. 125, 107 NE 486; Cincin- 


nati, ete., Hlectric St. R. Co. v. Balt 
timore, etc., R. Co., 50 Ind. A. 283, 98 
NE 304; Pittsburg'h, etc., R. Co. v. 


ae 44 Ind. A. 635, 88 NE 1080. 
"J.—Weller v. "Lehigh, ete., “RR. 
Ce. SYN. daa ker. 95P 709 Yk 259. 

Porto Rico.—Marrero v. American 
R. Co., 33 Porto Rico 201. 

S. C.—Sanders v. Southern R. Co. 
Carolina Div., 97 S. C. 423, 81 SE 786; 
Easterling v. Atlantic Coast Line R. 
Co. 91 SC. 646,°75-SE 133: 

Tenn.—Kennedy v. Southern R. Co., 


2 Tenn. Civ. A. 103. 

fa] Allegations held sufficient: 
(1) Generally. Marrero v. American 
RE Coys Porto {Rico 2010 72)" “Lo 
charge failure to give’ statutory 
warning signals. Childress v. Lake 
Erie, etc., R. Co., 182 Ind. 251, 105 NE 
467 [rev’ (A.) 101 NE 3321; Pitts- 
burgh, etc., R. Co. v. Hoffman, 87 
Ind. A, 619, 155 NE 622; Pittsburgh, 
ete., R. Co. v. Nichols, 78 Ind. A. 361, 
130 NE 546; Chicago, etc., R. Co. ‘v. 
Biddinger, 63 Ind. ee 30, 113 NE 1027; 
Pittsburg, Stes. Ri Col wn Ervington, 
59 Ind. A. 371, 108 NE 133; Sanders 
v. Southern R. Co. Carolina Diy., 97 
S. C. 428, 81 SE 786; Easterling v. 
Atlantic Coast Line R. Co., 91 S. C. 
546, 75 SE 138. (3) To charge speed 
beyond limit set by ordinance. 
Campbell v. Payne, 80 Ind. A. 606, 
148 NE 674; Cincinnati, ete., Electric 
St. R. Co. v. Baltimore, étc., R. Co., 
50 Ind. A. 283, 98 NE 304;  Pitts- 
burg, ete, R. Co. v. Reed, 44 Ind. A. 
635, 88 NE 1080. 

26. See supra § 1955. 

27. Southern R. Co. v. Simpson, 
131 Fed. 705, 65 CCA 563; Southern 
Re v. Stockton, 106 Va. 698, 56 SE 


28. Pittsburgh, et Rw CO 
Terrell, 177 Ind. 447, 95 NE 1109, 43 
LRANS 367. 

[a] Thus, where plaintiff alleged 


that with her husband she was a 
traveler at dark of a winter evening 
on a much traveled street of a city, 
riding in a horse-drawn vehicle, and 
approaching a point where the Street 
was intersected by defendant’s rail- 
road tracks, and that when they en- 
tered on the tracks at the _ street 
crossing defendant ran one of its lo- 
comotive engines with a train of cars 
backward from the crossing at a 
speed of thirty miles an hour with- 
out a light, and without sounding a 
whistle or ringing a bell, or giving 
other signal to warn that the train 
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common-law duty may sufficiently state a cause of 
action under both the statute and at common law,?* 
although there is also authority that such a complaint 
is demurrable for duplicity.?® 
laration charges a failure to observe a statute which 
imposes anobligation concurrent with a common-law | 
duty, and then avers additional common-law negli- 
gence, the pleading will be treated as one wholly 
under the common law.*°® 
on the common law, allegations from which it might 
be inferred that plaintiff relies on the statute may 
be rejected as surplusage.?? 
utes? it is essential to allege that plaintiff was ac- 
tually struck by the train in order to state a cause 
of action under the statute;** 
legation is not made, the complaint is under the com- 
Allegations alleging a failure to observe 
a duty imposed by ordinance do not allege a viola- 
tion of a statutory duty of the same kind.*® 
the violation of the statute or ordinance constitutes 
negligence per se, it is not necessary expressly to 
describe such failure as negligence,*® or to allege 


But where a dec- 


Where the action is based 
Too, under some stat- 


and where this al- 


Where 


was approaching ‘the crossing, and 
that just as plaintiff and her hus- 
band were crossing the track they 
were run against and over by such 
train of cars, causing plaintiff's in- 
juries, the complaint sufficiently 
charged a violation of duty to plain- 
tiff as a traveler to signal the train’s 
approach of the crossing, both under 
the statute requiring signals and at 
common law. Pittsburgh, ete., R. 
Co. v. Terrell, 177 Ind. 447, 95 NE 
1109, 42 LRANS 367. 

29. Middle Tennessee Re CO. sie 
McMillan, 134 Tenn. 490, 184 SW 20 
(where objection was held unavail- 
able on appeal). 

30. Chesapeake, ete., R. Co. 
Crews, 118 Tenn. 52, 99 SW 368; one 
nedy. v. Southern R. Co., 2 Tenn. Civ. 

[a] Thus, where a statute pro- 
vides that every railroad.shall keep 
the engineer on the lookout ahead 
and when any obstruction appears 
on the road the whistle shall be 
sounded, brakes put down to stop 
the train, etc., is declaratory of the 
common jaw so far as it goes, and a 
declaration in an action against a 
railroad company for injuries caused 
by a collision, framed under the stat- 
ute, which goes further and includes 
averments of additional common-law 
negligence, will be treated as one 
wholly under the common law. 
Chesapeake, etc., R. Co. v. Crews, 118 
Tenn. 52, 99 SW 368. 

31. Chicago, etc., R. Co. v. Dillon, 
123 Ill. 570, 15 NE 181, 5 AmSR 559. 

32. See statutory provisions. 

33. Middle Tennessee R. Co. 
McMillan, 134 Tenn. 490, 184 SW 20: 
Whittaker v. Louisville, ete., R. Co., 
132 Tenn. 576, 179 SW 140. . 

34. Whittaker v. Louisville, ete., 
R. Co., supra. 

35. Garber v. St. Louis South- 
bib R. Co., (Tex. Civ. A.) 118 SW 


[a] Thus allegations that defend- 
ant’s trainmen failed to blow the 
whistle on approaching the crossing, 
as required by ordinance, did not al- 
lege violation of the statutory duty 
to sound a whistle eighty rods from 
it. Garber v. St. Louis Southwestern 
R.'Co.;> (lex. ‘Civ, "A.) 118 “SW -sb 7 

36. Taylor v. Peoria, etc., R. Co., 
LOCA Tots Pennsylvania Co. v. 
Fertig, 34 Ind. A. 459, 70 NE 8384. 
See also Seaboard Air-Line LENG ave 
Blackwell, 16 Ga, A. 504, 85.SE 686 
{rev on other grounds 244 UNIS ohios 
37 SCt 640, 61 L. ed. 1160]. (an an- 
swer, pleading that failure to com- 
ply with the Blow Post Law was 
not, as a matter of law, negligence, 


—_— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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facts to show that such violation is negligent. nu 
Plaintiff need not negative exceptions arising out of 
a statutory proviso that the statute shall not enlarge 
the duties imposed upon railroads previously incor- 


porated by special acts.°§ 


[§ 1961] (8) Frightening Animals. 
plaint, declaration, or petition in an action for dam- 
ages due to frightening animals at a railroad crossing 
should contain allegations showing the duty owing 
plaintiff from defendant to exercise due care not to 
frighten animals, and a negligent breach of such 
duty,®® as by permitting steam to escape,*® or. by 
blowing a whistle,4? or permitting obstructions on 
or near the crossing,*? and that such negligence was 
the proximate cause of such damages.** 
is alleged that an animal became frightened by an 
object negligently permitted to remain on the tracks 
on or near a crossing, it has been held that there must 
be an allegation that defendant knew of the pres- 
ence of such an object, or that it had remained there 


held demurrable). 

37. Phillips v. Pryor, (Mo. A.) 190 
Sw 1027. 

[a] Thus, in an action against a 
railroad for injuries to the driver of 
a delivery wagon at a crossing ‘in a 
city, there is no need for an allega- 
tion that a sixteen-foot crossing was 
not sufficient to furnish an ordina- 
rily safe way, the statute requiring 
crossings in cities and towns to be 


twenty-four feet wide. Phillips v. 
Pryor, (Mo. A.) 190 SW 1027. 
388. Moreland vy. Director-Gen. of 


Railroads, 96 N. J. L. 228, 114 A 424. 
39. Central of Georgia R. Co. v. 
Fuller, 164 Ala. 196, 51 S 309; Nash- 


ville, etc., R. Co. v. Reynolds, (Ala.) 
41 § 1001. 
[a] Allegations held sufficient.— 


(1) Generally. Southern R, Co. vy. 
Crawford, 164 Ala. 178, 51 S 340. (2) 
Where plaintiff alleged that defend- 
ant’s servants ran its locomotive and 
ears over a public highway crossing 
on a certain day at a rapid rate of 
speed, and thereby caused plaintiff's 
mules to be frightened, plunge, and 
run, so that plaintiff was thrown from 
his wagon as he was approaching the 
crossing within a few feet of the 
track, whereby plaintiff was serious- 
ly injured, to his damage, etc., and 
another count alleged that plaintiff 
was riding on a wagon drawn by two 
mules on a highway, and as he ap- 
proached the crossing he looked and 
listened to discover any danger, but 
discovered none until his team was 
very near the track, when defendant 
negligently ran an engine and train at 
a rapid rate of speed over the cross- 
ing, which caused plaintiff’s mules to 
become frightened, and to run and 
plunge, by which plaintiff was 
thrown to the ground, and seriously 
injured, such counts were not demur- 
rable for indefiniteness of the negli- 
gence averred, for failure to show 
how or in what manner the running 
of the train across the public road 
at a high rate of speed caused plain- 
tiff’'s mules to become frightened and 
plunge. Nasnville, etce., é ODL. 
Reynolds, 148 Ala. 680, 41 S 1001. 
(3) A count alleging that a train 
was so negligently managed by the 
parties in charge that it frightened 
plaintiff's horse, and caused it, in an 
effort to avoid a collision with the 
engine, to run the buggy against a 
telephone pole, resulting in the in- 
juries ‘complained of, stated a cause 
of action, and was not demurrable 
for uncertainty and indefiniteness in 
the averments of negligence. Cen- 
tral of Georgia R. Co. v. Fuller, 164 
Ala. 196, 51 S 309. (4) A petition in 
an action for personal injury in a 
runaway alleging that it was caused 
by the negligent manner in which de- 
fendant’s cars approached a_ road 
crossing, negligence in running at 
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an unreasonable length of time;4* and it has been 
held that there must be an allegation that such an 
object was one calculated to frighten such animal ;*° 
but there is also authority to the contrary.*® 


The 


articulars of defendant’s negligence need not be 
fo gt | 


The 


com- 


Where it 


an unlawful speed, and in failing to 
blow the whistle on approaching the 
erossing, and in permitting a growth 
of weeds on the right of way, mak- 
ing it impossible for a traveler to 
see.an approaching train, although 
subject to a special demurrer as to 
the first allegation of negligence be- 
cause too vague and indefinite, set 
forth a cause of action. Harris v. 
Atlantic Coast Line R. Co., 25 Ga. 
A. 835, 104 SE 924. 

40. Alabama Great Southern R. 
Co., v. Halladay, 201 Ala. 500, 78 S 
854: Louisville, etc., R. Co. v. Kelly, 
198 Ala. 648, 13,8 953; Brunswick, 
ete; KR. Cou. Hoodenpyle, 129 Ga. 
174, 58 SE 705. 

[a] Allegations held sufficient.— 
Alabama Great Southern R. Co. v. 
Halladay, 201 Ala. 500, 78 S 854; 
Louisville, etc., R. Co. v. Kelly, 198 
Ala. 648, 73 S 953; Brunswick, etc., 
R. Co. v. Hoodenpyle, 129 Ga. 174, 58 
SE 705. 

41. Race v. Easton, etc., R. Co., 62 
N. J. L. 536, 41 A 710; Beopple v. Illi- 
nois Cent. R. Co., 104 Tenn. 420, 58 
SW 2381. 

[a] Negligent and improper blow- 
ing of whistle-——A declaration sim- 
ply averring that by reason of the 
negligent and improper running of 
defendant’s train and blowing the 
whistle of its locomotive a ‘horse was 
frightened, that the horse overturned 
the wagon, and that plaintiff was 
thereby thrown out and injured, al- 
though not specific enough for good 
pleading, may stand as against a 
general demurrer. Race v. East, etc., 
Re Conc) News fab eO mad ean tL Oe 

[b] Needless blowing of whistle. 
—An allegation that the train was 
wrongfully managed and that it made 
unnecessary noise is not demurrable 
as not alleging that the whistling 
was “needlessly, wantonly, and 
wrongfully done,’ since it need not 
allege that it was wantonly done, 
and an allegation of making unnec- 
essary noise is equivalent to alleg- 
ing that it was needlessly made. 
Beopple v. Illinois Cent. R. Co., 104 
Tenn. 420, 58 SW 2381. 

42. Seaboard Air-Line R. Co. vy. 
Winham, 146 Ga. 256, 91 SE 29; Bal- 
timore, ete, R. Co. v. Faith, 71 Tl. 
A. 59 [aff 175 Ill. 58, 51 NE 807). 

[a] Allegations held sufficient.— 
Seaboard Air Line R. Co. v. Winham, 


146 Ga. 256, 91 SE 29; Baltimore, 
ete., R. Co. v. Faith, 741 _Tll. A. 59 [aff 
175° 1.) 58, 52 NE 807]: 

43. See supra § 1955. 


44. Louisville, etc., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 4735 32 
KyL 252. 

[a] Allegations Ree insufficient. 
—Louisville, ete. Cos Arm-= 
strong, 127 Ky. 367, Bob, SW 473, 32 
KyL ‘252. 

45. Louisville, ete., R. Co. v. Van- 


alleged;*” but where the various acts complained 
of are stated, and these do not separately or as a 
whole show negligence, the complaint is insufficient.** 
Nor is it necessary to allege in the complaint how 
the animal became frightened.*® 
which fails to allege which train frightened animals, 
as claimed, has been held insufficient.°° 
is alleged that the animal was 
fractious or balky,” it need not be alleged that it 
was of ordinary gentleness.°? 

[§ 1962] (9) Absence of Contributory Negligence. 
Where, upon a construction of the complaint or peti- 
tion, the only inference®? deducible therefrom is that 
it discloses contributory negligence®*® on the part 
of plaintiff, it is insufficient®* unless it also shows 


But a complaint 


Where it 
“well broken and not 


zant, 158 Ala. 527, 48 S 389; Balti- 
more, ete., R. Co. v. Faith, rakes ad ie ye. 
59 [att 175 Il. 58, 51 NE 807]; Louis- 
ville, ete., R. Co. v. Armstrong, 105 
SW 473, 30 KyL 252; Norfolk, etce., 
R. Co. v. Gee, 104 Va. 806, 52 SE 572, 
3 LRANS 111. 

[a] Allegations held insufficient. 
—Louisville, ete., R. Co. v. Vansant, 
158 Ala. 527, 48 S 389. 

46. Baltimore, etcg) Rago 
Slaughter, 167 Ind. 330, 719 NE 186, 
7 LRANS 597; Pittsburgh, etc., R. 
Co. v. Kitley, 118 Ind. 152, 20 NE "727. 

47. Southern R. Co. vy. Crawford, 
164 Ala. 178, 51 S 340; Seaboard Air 
Line R. Co. v. Emfinger, 16 Ala. A. 
265, 77 S 415 [certiorari den 201 Ala. 
121, 77 S 418] 


48. McCerrin v. Alabama, ete., R. 


1Co., 72 Miss. 1013, 18 S 420 


[a] Allegations held insufficient. 
—A declaration which avers that de- 
fendant “carelessly, improperly, and 
recklessly” operated its hand car with 
a noisy, disorderly, and boisterous 
crew, whereby plaintiff's horse was 
frightened and she was_ injured. 
McCerrin v. Alabama, ete., R. Co., 72 
Miss. 1013, 18 S 420. 

49. Pittsburgh, etc., R. Co. v. Kit- 
ley, 118 Ind. 152; 20 NE) 727. 


50. Louisville, ete., R. Co. v. Shel- 


ton, 20 Ga, A. 295, 93 ees 41. 

51. Baltimore,  etce., Co. 
Slaughter, 167 Ind. 330, nS NE 186, 
7 LRANS 597. 

52. Chicago, ete., R. Co. v. Bidding- 
er, 63 Ind. A. 30, 113 NE 1027, 1032; 
Burns v. Southern R. Co., 65 S. C. 229, 
43 SE 679. 

“Tt must be remembered, however, 
that contributory negligence is a de- 
fense, and, while it is true as appel- 
lant contends, that such negligence 
may appear from the complaint, and 
when it does so appear, it is the duty 
of the court to hold the complaint in- 
sufficient as against a demurrer predi- 
cated on such grounds, yet the court 
can do this only when it can say, as 
a matter of law, that under the facts 
pleaded honest and reasonable men 
could draw but one inference there- 
from, viz. that the plaintiff’s conduct 
was not that of a man of ordinary 
care and prudence.” Chicago, ete., R. 
Co. v. Biddinger, supra. 

[a] Where other inferences may 
be deduced from all facts alleged than 
that the injury was caused by plain- 
tiff’s negligence, a demurrer on the 
ground that the complaint shows con- 
tributory negligence is properly over- 
ruled. Burns v. Southern R. Co., 65 
S. C. 229, 43 SH 679. 

53. Contributory A ae voy as de- 
fense see supra §§ 1855-1943. 

54. Ala.—Southern R. Co. v. Cren- 
shaw, 136 Ala. 573, 34 S 913. 

Ga.—Harris v. Southern R. Co., 129 
Ga. 388, 58 SE 873; Central of Georgia 
R. Co. v. Adams, 39 Ga. A. 577, 147 Si 


i 
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that defendant might have avoided the injury not- 
plaintiff’s negligence.®°® 

Negativing contributory negligence. 
ity with the rule obtaining in the particular juris- 


withstanding 
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In conform- 


diction as to the necessity of negativing contributory 


802; Artope v. Central of Georgia R. 
Co., 38 Ga. A. 91, 143 SE 127; Peeples 
v. Louisville, etce., R. Co., 37 Ga. A. 
8%, 139% SE 853 Southern Ri Co. v. 
Young, 20 Ga. A. 362, 93 SH 51. 

Ind.—Chicago, ete., R. Co. v. Bid- 
dinger, 63 Ind. A. 30, 1183 NE 1027; 
Cleveland, etc., R. Co. v. Clark, 51 Ind. 
eS Vn 97 NE 822; Cleveland, etc., 
Bi Cor vi Van Laningham, 52 Ind. A. 
156, 97 NE 5738; Southern Indiana R. 
Co. v. Drennen, 44 Ind. A. 14, 88 NE 
724; Cleveland, etée., R. Co. v. Schnei- 
der, 40 Ind. A. 38, 80 NE 895; Van 
Winkle v. New York, ete., R. Co., 34 
Ind. A. 476, 73 NE 157; Rich v. Evans- 
ve, etce., R. Co., 31 Ind. A. 10, 66 NE 
1028. 

Kan.—Jones v. Atchison, 
Co., 129 Kan. 314, 282 P’ 593. 

Ky.—Gividen v. Louisville, ete., R. 
Co., 32 SW 612, 17 KyL 789. 

s. C.—Burns vy. Southern R. Co., 65 
SoC. 229) 43 SEH 679. 

Tex.—International, ete., R. Co. v. 
Kuehn, 2 Tex. Civ. A. 210, 21 SW 58. 

Va.—Southern R. Co. v. Stockdon, 
106 Va. 693, 56 SH 713. 

fa] Complaint held to show con- 
tributory negligence.—Peeples v. Lou- 
isville, etc., R. Co., 37 Ga. A. 87, 139 SE 
85; Southern R. Co. v. Young, 20 Ga. 
A. 362, 93 SH 51; Van Winkle v. New 
York, etc., R. Co., 34 Ind. A. 476, 73 NE 
L57* Rich v. Bvansville, etc., R. CO: 
31 Ind. A. 10, 66 NE 1028; Jones v. 
Atchison, ete., R. Co., 129 Kan. 314, 282 
Beever Norfolk, ete., R. Co. v. Davis, 
108 Va. 514, 62 SE 337. 

[b] Complaint held not to show 
contributory negligence.—(1) Gener- 
ally. Western, ‘etc., R. Co. v. Peter- 
son, 168 Ga. 259, 147 SE 513; Central 
of Georgia R. Co. v. Heard, 36 Ga. A. 
332, 136 SE 533; Western, etc., R. Co. 
v. Reed, 33 Ga. A. 396, 126 SE 393; 
Central of Georgia R. Co. v. Dixon, 
32 Ga. A. 686, 124 SE 367; Cleveland, 
etc., R. Co. v. Markle, 187 Ind. 553, 
119 NE 371 [superseding 114 NE 440]: 
Terre Haute, etc., Tract. Co. v. Swalls, 
(Ind. A.) 162 NE 446; Payne v. Bur- 
nett, 78 Ind. A. 64, 133 NE 147; Hoo- 
ven v. Meyer, 74 Ind. A. 9, 128 NE 614; 
Lake Erie, ete., R. Co. v. Sanders, 72 
Ind. A. 283, 125 NE 793; Michigan 
Cent. R. Co. v. Kosmowski, 70 Ind. A. 
145, 121 NE 665; Chicago, etc., R. Co. 
v. Biddinger, 63 Ind. A. 30, 113 NE 
N02 Chicago,etc., RK. Co. v.. Hunter, 
65 Ind. A. 158, 113 NE 772; Pitts- 
burs, vette!" Ry Co. ve Ervington, 59 
Ind) A. 371, 108 NE £33; Cleveland, 
ete., R. Co. v. Rumsey, 52 TIT MAN o dy 
100 NE 782; Wabash R. Co. v. Me- 
Nown, 53 Ind. A. 116, 99 NE 126, 100 
NE 383; Cincinnati, etc., Electric St. 
R. Co. v. Baltimore, etc., R. Co., 50 
Ind. A. 283, 98 NE 304; Cleveland, etc., 
RCo. ve Clark, 51 Ind.*A.!' 392) 97 NE 
822; Cleveland, Eten? Ri 'Cotive Van 
Laningham, 52 Ind. SS 156, 97 NE 573; 
Chicago, ete., R. Co. vi Coon, 48 Ind. 
ALG G67D,293 NE 561, 95 NE 596; South- 
ern Indiana R. Co. v. Drennen, 44 Ind. 
A. 14, 88 NE 724; Cleveland, etc., R. 
Co. v. Cyr, 43 Ind. A. 19, 86 NE 868; 
Cleveland, etce., R. Co. v. Schneider, 
40 Ind. A. 38, 80 NE 985; Sprague v. 
Northern Pac. R. Co, 40 Mont. 481, 
107 P 412; El Paso Electric R..Co. v. 
Ryan, 53 Tex. Civ. A. 85, 114 SW 906; 
International, etc., R. Co. v. Kuehn, 
2 Tex, Civ. A. 210, 21 SW 58. (2) 
Failure to allege stopping to look or 
listen before going on the track ata 
crossing does not show contributory 
negligence as a matter of law. Cleve- 
land, ete., R. Co. v. Lynn, 177 Ind. 311, 
95 NE 577, 98 NE 67; Chicago, etc., 
R.-Co. v.Hretz, 173 Inds 519,390) NE 
76; Cleveland, etc., R. Co. v. Lynn, 
171 Ind. 589, 85 NE 999, 86 NE 1017 
[rev (A.) 88 NE 1135]. (8) Allega- 


etc, RR. 


‘train. 


tions showing obstruction to the sight 
and hearing of the approach of a 
train, that the train which struck de- 
cedent was running very fast, and 
that no signals or warning were given, 
do not show that, by using ordinary 
care, he could have discovered the 
aia approach. Cleveland, etc., R. 

Co. v. Starks, 174 Ind. 345, 92 NE 54 
[rev (A.) 89 NB 602]. (4) Allegations 
that plaintiff. drove upon the track 
without looking, when he might have 
done so, do not show affirmatively 
that he was guilty of contributory 
negligence. Southern R. Co. v. Stock- 
don, 106 Va. 693, 56 SE 713. (5) A 
complaint alleging that plaintiff was 
riding as a passive guest in an auto- 
mobile driven by her husband, that 
view of defendant’s track was ob- 
scured, and that a flagman signaled 
plaintiff’s husband to drive upon the 
crossing where collision took place, 
does not show plaintiff’s contributory 
negligence. Pittsburgh, etc., R. Co. v. 
Cook, 81 Ind. A. 593, 144 NE 478. 

55. U. S.—Chicago, ete., R. Co. v. 
Clement, 244 Fed. 733, 157 CCA 181. 

Ind.—Pittsburgh, etc., R. Co. v. 
Pence, 185 Ind. 495, 113 NE 7; Cleve- 
land, ete., R. Co. v. Henson, 54 Ind. A. 
349, "102 NE 399. 

Ky.—Illinois Cent. R. Co. v. Tolar, 
169 Ky. 114, 183 SW 242 

Tex.—Blankenship v. Galveston, 
ete.,. R. Co:,.15- Lex. ‘CivsnA. 825,38 SW 
216;, Missouri Pac. R. Co. v. Peay, 7 
Tex. Civ. A. 400, 26 SW 768. 

Va.—Norfolk, ete, R. Co. v. Da- 
vis, 108 Va. 514, 62 SE 337. 

Sufficiency see infra § 1963. 

56. See Negligence §§ 678-686. 

57. Ala.—Louisville, ete., R. Co. v. 
Hubbard, 148 Ala. 45, 41 S 814; South- 
ern R. Co. v. Crenshaw, 136 Ala. 573, 
34 S 913; Hines v. Laurendine, 17 
Ala. A. 350, 84 S780. 

Del. —Baltimore, etc. RR. Coz vive 
Hawke, 143 A 27. 

Ga.— Harris v. Beultnomn RR, Co. (429 
Ga. 388, 58 SE 873; Georgia, etc., R. 
Co. v. Evans, 87 Ga. 673, 13 SE 580; 
Georgia R., etce., Co. v. Stanley, 38 
Ga. A. 773, 145 SE 630;° Cox v..Cen- 
tral of Georgia R. Co., 38 Ga. A. 88, 143 
SE 444; Peeples v. Louisville, ete., 
R. Co., 37 Ga. A. 87, 1389 SEH 85; West- 
ern, etc., R. Co. v. Reed, 33 Ga. A. 396, 
126 SE 393; Atlantic Coast Line R. 
Co. v. Wildman, 28-Ga. A. 745, 116 
SE_ 858. 

Ky.—Louisville, ete, R..Co. v. 
Smith, 44 SW 385, 19 KyL 1693. 


La.—Maher vy. Louisiana R., etc., 
Co. 143 La. .386, 78 S 602; Pittman 
v. Yazoo, etc.,. R. Co., 7, La. A. 209. 


ieee .—Norton v. Davis, (A.) 265 SW 
N. Ree anil v. Erie R. Co., 190 App. 
Div. 527,179 NYS 848. 


FPa.—ZJohnson vy. Director Gen. of 
par coe 278 Pa. 491, 123 A 484. 
C.—Bamberg v. Atlantic Coast 


Line R. Co., 72 S. C. 389, 51: SH 988. 
Te x.—Gulf, etc., R. Co. v. Shieder, 88 
Nex c 152) 30 Sw 902, 28 LRA 538; El 
Paso Electric R. Co. v. Ryan, 53 Tex. 
Civ. A. 85, 114 SW 906; Blankenship 
v. Galveston, etc., R. Co., 15 Tex. Civ. 
A. 82, 38 SW 216. 
Va.—Washington, Ri» Co. ivi 
Zell, 118 Va. 755, 88 SE 309; Norfolk, 
ete., R. Co. v. Davis, 108 Va. 514, 62 


SE 337. 

{a] Plaintiff need not allege: (1) 
That he was driving with ordinary 
care. Louisville, ete., R. Co. v. Smith, 
44 SW 385, 19 KyL 1693. (2) That he 
did not hear or see the approaching 
Bamberg v. Atlantic Coast 
Line R. ‘Co., 72° S.C, 389, 52 SH) 98s: 
(3) That auto was not stalled on the 
track as a result of negligence of the 
driver. Hines v. Laurentdine, 17 Ala. 
A. 350, 84S 780. (4) Facts negativing 


etc., 


| -[§ 1962 


negligence generally,®* it is not in some jurisdictions 
necessary to allege that plaintiff was in the exercise 
of due care or without fault or otherwise to negative 
contributory negligence,®? unless he alleges facts. 


failure to stop, look, and listen be- 
fore driving on a crossing. Pittman 
Voi. ViGZOOy FCCC; Ri Cont, ia AW 209; 

[b] Pleading foreign statute.—A 
New Jersey statute, declaring that _ 
failure of the person injured to stop, 
look, and listen before passing over 
a crossing guarded by a flagman shall 
not bar recovery, need not be pleaded 
in a New York action for such injury.. 
Brink v. Erie R. Co., 190 App. Div. 527, 
179 NYS 848. 

[ce]. In Indiana (1) under the ex- 
press provisions of a statute, the com- 
plaint need not allege want of con- 
tributory negligence in an action for 
personal injuries. See statutory pro- 
visions; and New York, etc., R: Co. 
Vv.) Kirst -Trust,) ete, Bank, 198 Ind. 
376, 153 NE 761; Chicago, ete., Ry Cos 
v. Fretz, 173 Ind. 519, 90 NE 16; Ev- 
ansville, etc., R. Co. v. Berndt, 172° 
In‘d. 697, 88 NE 612; Pittsburgh, etc., 
; 83 (Ind. A. 680, ed 

Pittsburgh, ete., R. Co 
Cottman, 52 Ind. A. 661, 101. NE "93: 
Cleveland, etc., R. Co. v. Clark, 51 Ind. 
A. 392, 97 NE 822; Chicago, etce., R.. 
Co. v. Coon, 48 Ind. A. 675, 93 NE 561,. 
95 NE 596; New York, etc., R. Co. v:. 
Robbins, 38 Ind. A. 172, 76 NE 804; 
Southern Indiana R. Co. v. Corps, 37 
Ind. A. 586, 76 NE 902; Chicago, ee 
R. Co. v. La Porte, 33 ‘Ind. A. 691, 
NE 166. (2) This statute applies to - 
case commenced after the statute took 
effect, although the cause of action 
accrued prior thereto. Wabash R. Co. 
v. De Hart, 32 Ind. A. 62, 65 NE 192. 
(3) Plaintiff need not allege that de- 
cedent had no control over the driver 
of the automobile, or authority to di- 
rect his movements, and had no rea- 
son to suspect the negligence or in- 
competency of the driver, since such 
matter goes to the negligence of de- 
cedent and is a matter of defense. 
Citizens’ L. & T. Co. v. Terre Haute, 
ete.; Tract. .\Cos 79 Ind. sAcv4 91 ats5: 
NE 802. (4) But in an action to re- 
cover damages for injury to person- 
al property, aS an automobile, con- 
tributory negligence must be nega- 
tived. Pittsburgh, etc., R. Co. v. Dove, 
184 Ind. 447, 111 NE 609; Chicago, 
ete., R.i€o. v. Van Stone, 68 Ind. Aw 
47, 119 NE 874 (holding that a com- 
plaint showing the automobile driver 
“slowed down and looked and listened” 
when approaching a crossing suffi-: 
ciently negatives contributory negli- 
gence). (5) Prior to this statute, it 
was essential for plaintiff to make al- 
legations showing freedom from con- 
tributory negligence (Baltimore, etc., 
R. Co.'v, Young, 146 Ind. 374, 45 NE 
4795" Ohio; ete; R. Co: vi Walker, 113 
Ind. 196, 15 NE 234, 3 AmSR 638; 
Pittsburgh, ete. Ry Co. Vv. Carlson, 24 
Ind? CAs 69; 56 NB 251) (6) except 
where plaintifé . was non sui juris: 
(Cleveland, etc., ,R. Co. v. Klee, 154 
Ind. 430, 56 NE 234): (7) Under the 
old rule, a general averment that 
plaintiff was without fault on his part, 
or an allegation of facts showing free- 
dom from fault, was generally suffi- 
cient (Chicago, ete., R. Co. v. Thomas,,. 
147 Ind. 35, 40 NE 13; Pennsylvania 
Co. v. Horton, 132 Ind. 189, 31 NE 45; 
Ohio, etce., R. Co. v. Walker, 113 Ind. 
196, 15 NE 234, 3 AmSR 638; South- 
ern Indiana R. Co. v. Corps, 37 Ind. A. 
586, 76 NE 902; Peirce v. Ray, 24 Ind. 
A. 302, 56 NE 776; Lake Erie, etc., R. 
Co. v. Hancock, 15 Ind. tA 104, 43 NE: 
659), (8) unless facts specially plead-. 
ed clearly showed that he was guilty 
of contributory negligence (Pitts- 
burgh, etc., R. Co. v. Burton, 139 Ind. 
357, 37 NB "150, 38 NE 594; Indianapo- 
lis, etc., R. Co. v. Wilson, 134 Ind. 9f, 
33 NE 193; Pennsylvania Co. v. Hor- 
ton, 1382 Ind. 189, 831 NE 45; Ohio, etce.,. 
ReCouvs Walker, 113 Ind. 196, 15 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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showing contributory negligence,®® the existence of 
contrrbutory negligence being a matter of defense.°° 
In other jurisdictions plaintiff must allege that the 
person injured was in the exercise of ordinary eare,®° 
and under this rule plaintiff is not relieved of the 
necessity of this allegation by the fact that the in- 
jury is alleged to be due to a violation of a speed 
ordinance, in which case proof of the injury and 
the violation make a prima facie case against the rail- 


road.®1 


[§ 1963] (10) Injury Avoidable notwithstanding 
Under the rules gov- 
erning the pleading of “the last clear chance doe- 
in negligence cases generally,®? the complaint 
or petition in an action for injuries at a railroad 
crossing based thereon should allege the facts sup- 
But there is also authority 
that an allegation of failure to keep a lookout for 
persons using a crossing or to take such care as 


Negligence of Person Injured. 


trine”’ 


porting its application.®* 


234, 3 AmSR 638; Ohio, etc., R. Co. v. 
McDaneld, 5 Ind. A. 108, 31 NE 836); 
(9) and if defendant desired a more 
particular statement of facts, his rem- 
edy, if any, was by motion to make 
the complaint more specific (Pennsyl- 
vania Co. v. Horton, supra). 

[d] Absence of design.—While a 
petition should show absence of de- 
sign on the part of the injured person 
to bring about the accident, this is 
sufficiently done by an allegation that 
he was nowise at fault. Maher v. Lou- 
pelea, ete,, R. Co., 143 La. 386, 78S 

58. Cox v. Central of Georgia R. 
Co., 38 Ga. A. 88, 148 SE 444; Peeples 
vy. Louisville, ete. R. Co., 37 Ga. A. 
87, 189 SE 85; Atlantic Coast Line 
R. Co. v. Wildman, 28 Ga. A. 745, 116 
SE 858; Blankenship v. Galveston, 
ete., R.Co., 15 Tex. Civ..A. 82, 38.SW 
216; Washington, etc., R. Co. v. Zell, 
118 Va. 755, 88 SE 309; Norfolk, etc., 
RAC ON: Davis, 108 Va. 514, 62 SE 337. 

[a] Allegations held not to show 
contributory negligence.—A declara- 
tion seeking recovery for death of one 
killed at a railroad crossing, averring 
that deceased was without any negli- 
gence on his part, was sufficient to 
negative any inference of negligence 
that deceased failed to look and lis- 
ten for approaching trains. Wash- 
ington, etc., R. Co. v. Zell, 118 Va. 755, 
88 SE 309. 

[b] Allegations held to show con- 
tributory negligence.—A petition not 
showing clear evidence of contribu- 
tory negligence and alleging that the 
pedestrian killed by a train ata cross- 
ing exercised ordinary care, and was 
not aware of danger, or was relieved 
from the imputation of culpable fault, 
is demurrable. Cox v. Central of 
Vee ee R. Co., 38 Ga. A. 88, 143 SE 


Complaint showing contributory 
acelgence see supra text and notes 
52-55. 

59. Hines v. Laurendine, 17 Ala. A. 
350, 84 S._780; Georgia R.,-etc., Co. v. 
Stanley, 38.Ga. A. 773, £45 ‘SE 530; At- 
Jantic Coast Line R. Co. v. Wildman, 
28 Ga. A. 745, 116 SH 858; Maher v. 
Louisiana R., etc., Co., 143 La. 386, 
78 S.602; Pittman v. Yazoo,.etc., R. 
Co., 7 La. A. 209; Norton v. Davis, 
(Mo. A.) 265 SW Os 

, Contributory negligence: 

As matter of defense see supra §§ 

1855-1948. 

Pleading see infra § 1968. 

_ 60. Gibbons v. Aurora, ete., R. Co., 

263 Ill. 266, 104 NE 1063 [ate 77 TL. 
A. 572]; ROSS Vv. Chicago, ete., R. Co., 
225 Ill. A. 633; Vastardes v. Chicago, 
etc., R. Co., 210 Til. A. 546; Cronch v. 


! Peoria, ete., Tract. Co., aliyit Mahl, INE 74; 


Latham vy. Cleveland, ete., BR. Co.;, 179 
Ill. A. 324. 

[a] Allegations held sufficient.— 
An allegation that plaintiff, by his 
agent, was driving an automobile 
struck by a train at a crossing with 
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the injury 


due care and diligence is a sufficient 
allegation of due care. Latham vy. 
Cleveland, ete., R. Co., 179 Till. A. 324. 


61. Ross Vv. Chicago, ete, RR. Co. 
225 Ill. A. 6338. 

62. See Negligence § 674. 

63. U. S.—Chicago, etc., R. Co. v. 


Clement, 244 Fed. 733, 157 CCA 181. 


Ala.—Walker v. Alabama, etc., R. 
Co., 194 Ala. 360, 70 S 125; Louis- 
ville, ete, R. ‘Co; \v. Calvert, 172 Ala. 


597, 55 S "813: Louisville, etc., Rs Co: 
Vv. Calvert, 170 Ala. 565, 54 S184; 
ae v. Laurendine, 17 Ala. A. 350, $4 

Ind.—Cleveland, ete., R. Co. v. Hen- 
son, 54 Ind. A. 349, 102 NE 399. 

Ky.—Goldberg v. Chesapeake, etc., 
RiCos 211 Kye 15, 2761S WwW LOS 

Mo Torrance Ve eryor, 210) Siw 
430; Stevens v. Wabash R. Co., (A.) 
14 SW (2d) 506; Messer v. St. Louis- 
San Francisco R. Co., (A.) 274 SW 
864; Wilder v. ‘Wabash R. Co., 164 
xe A. 114, 146 SW 837. 

D.—Gast v. Northern Pac. R. Co., 
28 ™. D. 118, 147 NW 793. 

Or.—Emmons v. Southern Pac. R. 
Go., 97 Or. 263; 191 Pi 333. 

Tex.—Baker v. Shafter, (Commn. 
A.) 231 SW 349 [rev (Civ. A.) 208 SW 
961]; Texas Mexican R. Co. v. De 
Hernandez, 49 Tex. Civ. A. 360, 108 
SW 765. 

Vt.—Buck s Rutland R. Co., 101 Vt. 
282, 143 A 29 

[a] nice ceone held sufficient.— 
(1) Generally. Chicago, etc., R. Co. v. 
Clement, 244 Fed. 7338, 157 CCA 181; 
Walker v. Alabama, etc., R. Co., 194 
Ala. 360, 70 S 125; Louisville, etc., R. 
Co. ve Calvert, 172 Ala. 597, .5b (S812: 
Torrance vy. Pryor, (Mo.) 210 SW 430; 
Stevens v. Wabash R. Co., (Mo. A.) 14 
Sw (2d) 506; Messer v. St.- Louis- 
San Francisco R. Co., (Mo. A.) 274 
SW 864. (2) A complaint alleging: 
that those in charge of the engine 
saw, while nearing the crossing, or 
by the exercise of due care could have 
seen, the perilous position of plaintiff, 
and could have stopped in time to pre- 
vent the injury, sufficiently alleged 
the discovery of the peril. Texas 
Mexican R. Co. v. De Hernandez, 49 
Tex. Civ, A.360; 108 SW 765. (3) A 
complaint, in-an action for injuries 
to a traveler struck by a train at a 
erossing, which alleged that the train- 
men saw him in the act of driving on 
the track, that just prior to the colli- 
sion he was in a position of danger 
from which he could not extricate 
himself, all of which the trainmen 
knew, and that by due care they could 
have stopped the train and have pre- 
vented the accident, but failed to do 
so, states a cause of action. Cleve- 
land, ete., R. Co. v. Henson, 54 Ind. 
A. 349, 102 NE 399. 

[b] Allegations held insufficient.— 
(1) Generally. Goldberg v. Chesa- 
peake;, ete, R. Co, 211 Ky. 115,> 276 
SW 1087; Ft. Worth, etc., R. Co, v. 
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would protect the public at a dangerous crossing is 
sufficient to charge failure to use ordinary care to 
avoid injuring plaintiff after his peril was or might 
have been discovered by ordinary care.®* 
ment that plaintiff’s automobile stalled on the cross- 
ing does not change a count in simple negligence to 
one in subsequent negligence, thereby requiring a 
further allegation that defendant’s employees knew 
of plaintiff’s peril.®® 

[§ 1964] (11) Willful or Wanton Acts.°® 
erally, in an action for 
general allegation that defendant’s servants by speci- 
fied acts or omissions wantonly or willfully caused 
complained of is sufficient.®7 
where the facts alleged show wanton or willful con- 
duet on the part of defendant, the petition is suffi- 
cient without an express averment of wantonness.°* 
Special averments giving the conditions and cireum- 
stances under which the act of wantonness or will- 


An aver- 


Gen- 
wanton or willful injury, a 


Further, 


Hart, (Tex. Civ. A.) 178 SW 795. (2) 
Petition which fails to aver discovery 
of plaintiff's peril in time to avoid 
injury to him. Emmons v. Southern 
Pac; Co., (97 Or. 263, 0191) PessareBa- 
ker v. Shafter, (Tex. Commn. A.) 231 
SW 349 [rev (Civ. A.) 208 SW 961}. 
(3) Petition which fails to allege neg- 
ligence after discovery of plaintiff's 
peril. Gast v. Northern Pac. R. Co., 
28 N. D. 118, 147 NW 793. (4) A peti- 
tion alleging that deceased was cross- 
ing defendant’s railroad track at a 
public crossing in the exercise of due 
care, and defendant’s servants so neg- 
ligently ran its locomotive over the 
crossing that deceased was struck and 


‘killed, does not present a case under 


the humanitarian doctrine. Wilder v. 
Wabash R. Co., 164 Mo. A. 114, 146 SW 
837... (5) An allegation that plaintiff’s 

peril was ‘‘apparent to the servants or 
agents of defendant” is not equivalent 
to an allegation that such servants 
knew of the peril of plaintiff. Louis- 
ville, etc., R. Co. v. Calvert, 170 Ala. 


565, 54 S 184 (decided by divided 
court). 
64.. Illinois Cent. R. Co. v. Tolar; 


169 Ky. 114, 183 SW 242. 

65. Hines v. Laurendine, 17 Ala. A. 
350, 84 S 780. 

66. Allegations of gross or wanton. 
negligence see Negligence §§ 662, 663. 

67. Central of Georgia R. Co. v. 
Graham, 218 Ala, 624, 119 S 654; Da- 
vis v. Smitherman, 209 Ala. 244, 96 S 


208; Payne v. Smitherman, 206 Ala. 
591, 9134S 55s Birmingham- Tusca- 
loosa R., ete., "Co. v. Carpenter, 194 


Ala, 141, 69 S 626; Central of Georgia 
R. Co. v. Chambers, 194 Ala. 152, 69 S 
518; Louisville, etce., R. Co. v. John- 
son, 162 Ala. 665, 50 S 300; Southern 
R. Co. v. Crenshaw, 136 Ala. 573, 34 S 
913; Georgia Cent. R. Co. v. Forshee, 
125 Ala. 199, 27 S 1006; Memphis, ete., 
Riv Con Wee Warctings a7, eases siGicameco ms 
231; Grinestaff v. New York Cent. R. 
Co., 268 Ill. A.. 589; Howell v. Great 
Northern R. Co., 125 Minn. 137, 145 
NW 804. 

[a] Thus: (1) A complaint alleg- 
ing that defendant “in the manage- 
ment, conduct and running of one of 
its freight trains . with reckless, 
unwarranted and dangerous rate of 
speed, did wantonly and recklessly 
strike and run over plaintiff's intes-- 
tate at a public crossing” sufficiently 
avers that the injury was wantonly 
inflicted. Memphis, ete., R. Co. v. 
Martin, 117 Ala. 367, 23 S 281. (2) 
A count alleging that, while plaintiff 
was crossing a railroad track at a 
public crossing, defendant’s servants 
wantonly ran a locomotive against his 
automobile with reckless disregard of 
consequences anid as a result plain- 
tiff was injured, is sufficient as a wan- 
ton count. Payne v. Smitherman, 206 
Mase ody 91 S 575: 

68. Fabac v. St. Louis, etc., R. Co., 
119 Kan. 58, 237 P 1019. 


382 [52 C.J.] 


fulness was committed, and emphasizing the general 
allegation, do not make the general allegation of 
wantonness or willfulness bad.°® And allegations 
of habitual want of care on the part of defendant 
at the crossing are proper as emphasizing the willful 
conduet alleged.?° When the allegation of wanton 
or willful or intentional misconduct is general, there 
need be no allegation that defendant’s agents or serv- 


‘ants were conscious of the fact that their act and 
omissions would probably produce injury;*? but 
where the complaint or petition avers the acts—the 


quo modo—which constitute the willful or wanton 
misconduet, there must be an allegation of such con- 
sciousness on the part of defendant’s agents or serv- 
ants.72. Thus an allegation of knowledge’® or in- 
tent™* on the part of defendant’s employees has been 
required sufficiently to charge wanton or willful acts. 
Still, where knowledge is alleged and wanton or will- 
ful misconduct is otherwise sufficiently averred, there 
may be a necessary inference of an intent to injure.*® 
Where the facts as alleged merely show negligence 
on the part of the railroad company, the complaint 
or petition is insufficient to charge willful or wanton 
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conduct although it expressly alleges these acts to 
be willful or wanton,’ and allegations of willfulness 
are surplusage in such eases.77 Allegations that de- 
fendant’s employees knew or could have known of 
plaintiff’s peril by the ‘exercise of due care do not 
of themselves charge wanton misconduct so as to 
render the petition uncertain for failure to advise 
defendant whether the action was based on wanton- 
ness or merely on negligence.*8 ; 

[§ 1965] (12) Construction. Under the rules 
governing the construction of pleadings generally,*® 
a liberal construction of the pleadings may be had 
where the general rule is to that effect;°° but there 
is also authority that the pleadings must be construed 
most strongly against the pleader.*? 

[§ 1966] (13) Amendment. General rules as to 
amendment’? are applicable.8? So the complaint, 
declaration, or petition may be amended during the 
progress of the trial so as to conform the pleadings 
to the evidence.** And the complaint or petition 
is amendable by adding allegations which amplify 
the allegations already made and which aver addi- 
tional acts of negligence,*® and which do not change 


ay ai | ds 


69. Baltimore, etc., R. Co. v. Reyn- 
olds, 33 Ind. A. 219, 71 NE 250. 

70. Jennings v. Northwestern R. 
Co., 188 S. C. 385, 136 SE 639. 

71. Birmingham-Tuscaloosa RR, 
etce., Co. v. Carpenter, 194 Ala. 141, 69 
S 626. 


72. Birmingham-Tuscaloosa R.; 
ete., Co. v. Carpenter, supra. 

73. See cases infra this note. 

[a] Knowledge of crossing.— 


Where plaintiff undertakes to recite 
the facts constituting such wanton- 
ness or willfulness, and adds to the 
general statement an allegation that 
defendant’s employees while ap- 
proaching a crossing where it was 
probable that people would be pass- 
ing recklessly and wantonly ran a 
train at such a speed that it could not 
be stopped before reaching the cross- 
ing, after they had attained a point 
from which they could see persons at 
the crossing, the count is rendered 
bad as to wantonness or willfulness 
unless it alleges that the trainmen 
knew of such crossing. Georgia Cent. 
R. Co. v. Forshee, 125 Ala. 199, 27 S 
1006. : 

[b] Knowledge that plaintiff was 
on track.—Where a paragraph of the 
complaint alleges that the engine and 
ears could have been stopped within 
the space of a foot and that those in 
charge of the engine could have seen 
plaintiff had they been on the lookout, 
it is insufficient to charge a willful in- 
jury unless it alleges that defendant’s 
employees did see plaintiff or that they 
knew he was on the track at the time. 
Van Winkle v. New York Cent., etc., 
R. Co., 34 Ind. A. 476, 73 NE 157. 

74. Louisville, ete., R. Co. v. An- 
chors, 114 Ala. 492, 22 S 279, 62 AmSR 
116; Pittsburgh, etc., R. Co. v. Fer- 
Sega 39 In‘d. A. 515, 78 NE 988, 80 NB 

[a] Allegations held insufficient.— 
A count which charges that the death 
of plaintiff’s intestate resulted by rea- 
son of a willful running of a train at 
a high rate of speed, but does not aver 
that the intention in running the train 
was to inflict the injury, or aver facts 
which show that defendant knew that 
the probable result of such conduct 
would be to inflict injury, is defective 
as a complaint for injury willfully in- 
flicted. Louisville, etc., R. Co. v. An- 
chors, 114 Ala. 492, 22 S 279, 62 AmSR 
116 


75. Cleveland, etc., R. Co. vy. Starks, 
58 Ind. A. 341, 106 NE 646, (A.) 102 


NE 279. 
Alabama Great 


76. Snider v. 
Southern R.)€o:,, 210° “lav 119;<97°°S 


209; Duncan v. St. Louis, etc., R. Co.,, Burns v. Chicago, etc., R. Co., supra. 


152 Ala. 118, 44 S 418; Southern R. 
Co. v. Haywood, (Ala.) 41 S 949; Lou- 
isville, etc., R. Co. v. Orr, 121 Ala. 489, 
26 S 35; Southern R. Co. v. Prather, 
119 Ala. 588, 24 S 836, 72 AmSR 949; 
Burns v. Chicago, ete., R. Co., 229 Ill. 
A, 170:°% Baltimore, “ete, BR, “Co. )v. 
Young, 153 Ind. 168, 54 NE 791; Chi- 
cago, ete., R. Co. v. Hedges, 105 Ind. 
398, 7 NE 801; Pennsylvania Co. v. 
Sinclair, 62 Ind. 301, 30 AmR 185; 
Hancock v. Erie, ete., R. Co., 21 Ind. 
A. 10, 51 NE 369; Louisville, etc., R. 
Co. v. Davis, 7 Ind. A. 222, 33 NE 451. 

fa] Thus: (1) An averment that 
the injury was caused by the wanton- 
ness, recklessness, or willfulness of 
defendant’s agents or servants in fail- 
ing or refusing to perform an alleged 
duty, the nonperformance of which as 
alleged is simple negligence, does not 
show wanton negligence. Southern 
R.. Co. v. Prather, 119 Ala. 588, 24.S 
836, 72 AmSR 949. (2) When the 
pleading, notwithstanding the fre- 
quent use of the words “purposely” 
and “willfully,” does not charge that 
defendant purposely or willfully 
killed intestate, or purposely or will- 
fully ran the train upon him, or 
caused it so to be run upon him, the 
allegations amount to no more than a 
charge of killing through negligence. 
Chicago, etc., R. Co. v. Hedges, 105 
Ind. 398. 7 NE 801. (3) An allegation 
that defendant was running the train 
“at a reckless and grossly negligent 
rate of speed” in violation of an ordi- 
nance does not _ sufficiently charge 
willful injury. Pennsylvania Co. v. 
Sinclair, 62 Ind. 301, 30 AmR 185. (4) 
Willful and wanton injury of plaintiff 
in a grade crossing accident is not 
charged by a declaration which alleg- 
es numerous obstructions to the view, 
the existence of a speed ordinance, the 
duty to keep a proper lookout and to 
give necessary signals, and that de- 
fendant recklessly, willfully, and wan- 
tonly drove its engine at an excessive 
rate of speed across such crossing 
without sufficient lookout and with- 
out giving any warning signals, 
Burns vy. Chicago, ete., R. Co., 229 Ill. 
A. 170. .(5) Willful and wanton injury 
of plaintiff in a grade crossing acci- 
dent is not charged by allegations of 
the existence of an ordinance of the 
village in question limiting the speed 
of trains therein to ten miles an hour 
and that defendant, not regarding the 
ordinance and grossly neglecting its 
duty recklessly, willfully, and wan- 
tonly drove its engine in excess of ten 
miles an hour, to wit, thirty miles an 
hour, across such grade crossing. 


77. Louisville, etc., R. Co. v. Davis, 
7 Ind. A. 222, 383-NE 451. 

78. Louisville, ete., R. Co. v. Arp, 
136 Ga. 489, 71 SE 867. 


79. See Pleading §§ 104-120. 
80. See Pleading § 106. 
81. Harris v. Southern R. Co., 129 


Ga. 388, 58 SE 873; Peeples v. Louis- 
ville, ‘ete.,: RR, Co.,°37' Ga. A. 87 139°SE 
85; Atlantic Coast Line R. Co. v. Wild- 
man, 28 Ga. A. 745, 116 SE 858; Ste- 
vens v. Seaboard Air Line R. Co., 24 
Ga, A. 303, 100 SE 731; Atlantic Coast 
Line R. Co. v. Barton, 14 Ga. A. 160, 
80 SE 530; Davis v. Chesapeake, etce., 
R. Co., 75 SW 275, 25 KyL 342 [opin- 
jon withdrawn 70 SW 857, 24 KyL 
1125]; McCerrin vy. Alabama, etc., R. 
Co., 72 Miss. 1018, 18 S 420. 
_{a]_ Thus an allegation in a peti- 
tion that plaintiff’s intestate was “at 
or near” the private crossing should 
be construed to mean that she was 
killed at a place on the track other 
than the crossing and hence was a 
trespasser. Davis v. Chesapeake, etc., 
R. Co., 75 SW 275, 25 KyL 342 [opinion 
gt ea te ace pie 1125]. 
ct construction o eading’s see 
Pleading § 105. ® \ 

82. Amendment 
Pleading §§ 581-782. 
83. See cases infra notes 84-89. 

84. Southern R. Co. v. Hider, 81 
Fed. 791, 26 CCA 615; Raleigh, etc., 
R, Co. v. Bradshaw, 113 Ga. 862, 39 SE 
555; Chicago, etc., R. Co. v. Reilly, 
75 Ill, A. 125; Oklahoma, ete., R. Co. 
v. Wilson, 84 Okl. 118, 202 P 275. And 
see Pleading §§ 648-655. 

fa] Thus, in an action for inju- 
ries sustained by plaintiff while rid- 
ing in an automobile through being 
struck by defendant’s motor car, it 
was not error during the progress of 
the trial to allow plaintiff to amend 
his petition by alleging that defend- 
ant maintained no warning signboard 
and failed to display a headlight. Ok- 
lahoma, ete., R. Co. v. Wilson, 84 Okl. 
118,202 “P'27/5% 

85. Shiver y. Tift, 143 Ga. 791, 85 
SE 1031, LRA1918A 622; Southern 
R. Co. v.. Griffin, 136" Gal 361/771 Se 
470; Seaboard Air-Line R. Co. v. 
Young, 40 Ga. A. 4, 148 SE 757. 

[a] Thus (1) a petition for death 
of decedent riding in an automobile, 
which struck a guard rail on a bridge 
over railroad tracks and fell on the 
tracks below, is amendable by alleging 
the name of the driver of the automo- 
bile and more particularly describing 
the construction of the bridge and the 
nature and character of the roadway 
and surrounding territory. Seaboard 


generally see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the legal effect of plaintiff’s claim,** or state a new 
cause of action.£7 But it is proper to refuse to 
allow an amendment which contains a material 
change or departure in the issues,’ or which states 
a new cause of action.®® 

[§ 1967] b. Answer and Subsequent Pleadings— 
(1) In General. Subject to the rules governing the 
answer and subsequent pleadings in civil actions 
generally,®® and especially those governing in ac- 
tions for negligence,®!, a plea which fails to state a 
defense is demurrable.®?, A plea which is a direct 
traverse of the material averments of the complaint 
is in effect a plea of the general issue and is suffi- 
cient as such;®* but special pleas in an action for 
injuries at a railroad crossing which amount to the 
general issue are bad.°* Where defendant desires 
to avail itself of special defenses, it must aver them 
specially,®?> and a general denial has been held in- 
sufficient for this purpose.®® A special plea con- 
taining matter of avoidance is good,®’ and its dis- 
allowance is not a matter of diseretion.°® An an- 
swer that defendant had “abandoned” its right of 
way is a sufficient plea of dedication, where there 
is another allegation that a portion of the way had 
been turned over for public road purposes.°9 An 
answer which admits that an accident occurred at 
or near the place mentioned in the petition and de- 
mies every other allegation therein does not admit 
Air-Line R. Co. v. Young, 40 Ga. A. 


4, 148 SE 757. (2) Too, such petition 
is amendable by alleging that the floor 
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killed while crossing the tracks of 
defendant railway company, or while 
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that the accident occurred on a crossing.t In an 
action based upon violation of an ordinance, alle- 
gations of facts in the answer raising the unreason- 
ableness of the ordinance are improperly stricken.? 

Plea of estoppel is bad where it fails to allege 
facts constituting, estoppel.* 

Replication. A replication in such an action 
should reply to the material allegations of the plea 
or answer,® and must not depart from the cause 
of action averred in the complaint,® or repeat mat- 
ters already alleged.’ A replication which takes is- 
sue on, or presents the general issue to, a plea is 
not demurrable;* but a replication which simply 
avoids immaterial averments without replying to 
other allegations is demurrable.® A replication to 
a plea of contributory negligence should aver facts 
negativing such negligence,’® and a replication to 
a plea of contributory negligence which states con- 
clusions only is bad." 

Surrejoinder.'? A surrejoinder should not allege 
matters which amount to a departure from the com- 
plaint.t? 

[§ 1968] (2) Pleading Contributory Negligence. 


Except as defendant may be permitted in the par- 


ticular jurisdiction to allege contributory negligence 
generally,** a plea of contributory negligence must 
allege the facts relied on as constituting it.15 Fur- 
ther, it must be alleged that the negligence relied on 


Knowledge of danger see supra 
1860, 1861. ae Ee = 


4. Replication: 


of the bridge was higher than the 
roadway and that the railroad negli- 
gently permitted loose sand to ac- 
cumulate on an abutment of the 
bridge causing the automobile to turn 
and strike the guard rail. Seaboard 
Air-Line R. Co. v. Young, supra. 

86. Davis v. Smitherman, 209 Ala. 
244, 96 S 208. 

[a] Thus, where a count was suffi- 
cient as a wanton count, an amend- 
ment thereto by adding that plaintiff's 
health and physical stamina have been 
greatly impaired does not change its 
legal effect and make the count de- 


murrable. Davis v. Smitherman, 209 
Ala, 244, 96 S 208. 
87. Shiver v. Tift, 143 Ga. 791, 85 


SE 1031, LRA1918A 622. 

88. Southern R. Co. v. Simpson, 131 
Fed. 705, 65 CCA 563; Chun v. Ken- 
tucky, etc., Bridge Co., 64 SW 649, 23 


re iow 1092. And see Pleading §§ 671- 
89. Raleigh, etc., R. Co. v. Brad- 


shaw, 113 Ga. 862, 39 SH 555; Chicago, 
ete, wn, Co, ve Reilly. «75. Til. Al6425;5 
Louisville, etc., R. Cc. v. Case, 9 Bush 
na 728. And see Pleading §§ 685— 


; oo See Pleading §§ 197-379, 392-— 
Bile 
91. See Negligence §§ 688-707. 

92. Davis v. Smitherman, 209 Ala. 
244, 96 S 208; Central of Georgia R. 
Co. v. Chambers, 194 Ala. 152, 69 S 
518; Louisville, ete., R. Co. v. John- 
son, 162 Ala. 665, 50 S 300; Wood v. 
Northern Alabama R. Co., 22 Ala. A. 
513, 117 S 495. 

[a] Where wanton or willful mis- 
conduct is alleged, a plea of contribu- 
tory negligence is no defense and is 
demurrable. Davis v. Smitherman, 
209 Ala. 244, 96 S 208; Central of 
Georgia R. Co. v. Chambers, 194 Ala. 
152, 69 S 518; Louisville, etc., R. Co. 
v. Johnson, 162 Ala. 665, 50 S 300. 
And see supra §§ 1846, 1847. 

[b] Where subsequent negligence 
is charged, a plea of contributory neg- 
ligence is no defense and is demurra- 
ble. Wood v. Northern Alabama R. 
Co., 22 Ala. A. 513; 117 S 495. And see 
supra §§ 1945-1948. } 

93. Liverett v. Nashville, etc. R. 
Co., 186 Ala. 111, 65 S 54. > 

[a] Thus, where the complaint al- 
Jeged that plaintiff's 


intestate was| 


passing along the highway at a pub- 
lic crossing, a plea that when he was 
injured he was walking along the 
track, or standing on it, or sitting or 
lying down thereon, is good as a plea 
in the nature of the general issue. 
Liverett v. Nashville, etc., R. Co., 186 
Ala. 111, 65 S 54. 

94. Allen v. New Haven, etc., R. 
Co., 49 Conn. 243. And see Pleading § 
327 


327, 

{a] Thus, in an action for injuries 
at a highway crossing which defend- 
ant company is bound to maintain, a 
special plea that the highway was not 
legally laid out amounts to the gen- 
eral issue and is bad. Allen v. New 
Haven, etc., R. Co., 49 Conn. 243. 

95. Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318. 


96. Landis v. Interurban R. Co., 
supra. 
fa] Thus defendant must plead ex- 


cuse for failure to ring the gong at 
a crossing specially, a general de- 
nial being insufficient to make this 
‘defense available. Landis v. Interur- 
ban R. Co., 166 Iowa 20, 147 NW 318. 
97. Allen v. New Haven, etc. R. 
Co., 49 Conn. 243. And see Pleading 
§$ 355-361. ‘ 

98. Allen v. New Haven, mR. 
Co., supra. 

99. Shahan v. Northern Texas 
Tract. Co.. (Tex. Civ. A.) 266 SW 850, 

1. McWilliams v. Missouri Pac. R. 
Co., 172 Mo. A. 318, 157 SW 1001. 

2. Cleveland, ete., R. Co. v. Gram- 
bo, 103 Oh. St. 471, 134 NE 648, 20 
ALR 1214, 

8. Louisville, ete., R. Co. v. Arm- 
strong, 105 SW 473, 32 KyL 252. 

[a] Thus, in an action for injuries 
to plaintiff by his team becoming 
frightened at the carcass of a horse 
lying on defendant railroad company’s 
right of way, near a public road cross- 
ing, a plea of estoppel alleging that 
plaintiff, although aware of the pnres- 
ence of the carcass on or near the 
highway and within the corporate 
limits of a town, failed for several 
hours prior to the accident to make 
it known to the town authorities or 
request its removal, was demurrable, 
as the facts did not constitute an es- 
toppel, but were provable to establish 
assumed risk. Louisville, ete., R. Co. 
v. Armstrong, 127 Ky. 367, 105 SW 
473, 32 KyL 252. 


ete: 


Ngee Rela? see Pleading §§ 392-442. 
n egligence cases see Negligence 
§§ 706, 707. Tia 

5. Highland Ave., ete., R. 

South, 112 Ala. 642, 20 S 1008. 

6. Southern R. Co. v. Crenshaw, 
136 Ala. 573, 34 S 913; Highland Ave., 
ete., R. Co. v. South, 112 Ala. 642, 20 
S 1003. 

7. Highland Ave., etc., R. Co. v. 


South, supra. 
8. Southern R. Co. v. Hobbs, 151 
R.VCOsmeve 


Ala. 335, 43 S 844, 

9. Highland Ave., etc., 
South, 112 Ala. 642, 20 S 1003. 

10. Southern R. Co. v. Hobbs, 151 
Ala. 335, 48 S 844; Louisville, etc., Et. 
Co. v. Orr, 121 Ala. 489, 26 S 35 

11. Southern R. Co. v. Hobbs, 151 


Ala. 335, 43 S 844. 
Ren Surrejoinder see Pleading § 


Con we 


13. Louisville, ete., R. Co. v. Orr, 
121 Ala. 489, 26 S 35. 

14. St. Louis Southwestern R. Co. 
v. Harrell, (Tex. Civ. A.) 194 SW 971. 

Sufficiency of allegation of contrib- 
utory negligence generally see Negli- 
gence §§ 698-705. 

15. Ala.—Gulf, ete., R. Co. v. Hav- 
ard, 217 Ala. 639, 117 S 223; Louis- 
ville, ete., R. Co. v. Cunningham Hard- 
Ware Co., 2138 Ala. 252; 104 S 488; 
Birmingham Southern R. Co. v. Har- 
rison, 203 Ala. 284, 82 S 534; Bir- 
mingham-Tuscaloosa, R., ete., Co. v. 
Carpenter, 194 Ala. 141, 69 S 626; 
Boan v. W. T. Smith Lumber Co., 184 
Ala. 585, 68 S 564; Nashville, etc., R. 
Co. v. Reynolds, 41 S 1001; Wood vy. 
Northern Alabama R. Co., 22 Ala. A. 
513, 117 S 495. 

Cal.—Smellie v. Southern Pac. Co., 
269 P 657; Hoffman vy. Southern Pac. 
Co., 84 Cal. A. 337, 258 P 397. 

Ga.—Western, etc., R. Co. v. Jar- 
rett, 22 Ga. A. 313, 96 SE 17. 

N. C.—Wright v. Southern R. Co.,. 
155 N. C. 325, 71 SH 306. 

Tex.—Hansen v. Stamford, (Civ. A.) 
293 SW 913; Galveston, etc., R. Co. v. 
Pennington, (Civ. A.) 166 SW 464. 

[a] Pleas held sufficient.—(1) 
Generally. Wood v. Northern Ala- 
bama R. Co., 22 Ala. A. 513, 117 S 495; 
Western, ete., R. Co. v. Jarrett, 22. Ga. 
A. 313, 96 SE 17; Hansen v. Stamford, 
(Tex. Civ. A.) 293 SW 913. (2) An 
answer alleging that plaintiff, know- 
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proximately contributed to the injury.'® 
authority that a failure to characterize plaintiff’s 
acts or omissions alleged in a plea of contributory 
negligence as negligence renders the plea insuffi- 
cient;17 .but it has also been held that, where the 
facts alleged in such a plea import negligence per 
se, it is not necessary expressly to characterize plain- 
A plea alleging plain- 
tiff’s failure to stop, look, and listen before attempt- 
ing to cross the track is not impaired by a general 
allegation that plaintiff, in entering on the track 


tiff’s conduct as negligent.+® 


ing the danger, negligently drove over 
a railroad crossing without stopping, 
looking, or listening, sufficiently 
pleaded contributory negligence. 
Hoffman vy. Southern Pac. Co., 84 Cal. 
Ane 33,9258.) 397.) (3)  Allesations 
that plaintiff entered upon the track 
of defendant without looking and lis- 
tening and that he recklessly attempt- 
ed to cross the track in front of an 
approaching train. Wright v. South- 
ern (R}Co., 155 N.-C. 325, 71 SE 306. 

{[b] Pleas held insufficient.—(1) 
Generally. Boan v. W. T. Smith Lum- 
ber Co., 184 Ala. 535, 63 S 564; Gal- 
veston, ete, R. Co. v. Pennington, 
(Tex. Civ. A.) 166 SW 464. (2) A 
_Yailroad’s allegation that the injuries 
were caused solely by negligence of 
deceased and another is an insuffi- 
cient plea of contributory negligence. 
Gulf, etc., R. Co. v. Havard, 217 Ala. 
639, 117 S 223; Smellie v. Southern 
-Pac. Co., (Cal.) 269 P 657. (3) Where 
defendant pleaded that plaintiff was 
guilty of contributory negligence in 
approaching the crossing with the 
train in full view, which caused the 
team to become frightened anid run 
away, that the failure of defendant’s 
servants to blow the whistle or ring 
the bell was not the proximate cause 
of the injury because plaintiff could 
see or hear the train approaching the 
crossing at such a distance therefrom 
that he could have stopped the team 
in a place of safety, and that defend- 
ant’s servants were operating the 
train in the usual and customary man- 
ner among well regulated and well 
equipped railroads, and that plaintiff 
was approaching the crossing with no 
intention of crossing over the track, 
and that the blowing of the whistle or 
ringing of the bell was therefore un- 
necessary, and not required by law, 
such pleas were demurrable for fail- 
ure to state facts showing that plain- 
tiff was bound to stop, look, and listen 
when the mules were frightened, that 
plaintiff was approaching the track, 
or that he failed to use his senses, 
and also because they did not confess 
and avoid the allegations of the com- 
plaint, nor show that plaintiff could 
have discovered the approach of the 
train by a reasonable use of his sens- 
es before his team was frightened, 
nor that plaintiff could have stopped 
_ his team after he could have ‘discov- 
ered the approach of the train by a 
reasonable use of his senses. Nash- 
ville, etc., R. Co. v. Reynolds, (Ala.) 
41 S 1001. (4) Where a count al- 
leging negligence of a watchman, in 
failing to give warning, was_ suffi- 
cient to relieve the driver prima facie 
of the duty to stop, look, and listen, 
and pleas of contributory negligence 
in failing to stop, look, and listen were 
demurrable when not alleging facts 
creating such duty. Louisville, etc., 
R. Co. v. Cunningham Hardware Co., 
218 Ala. 252, 104 S 433. (5) A plea 
of contributory negligence of plaintiff, 
suing for injury in a collision with a 
train while riding in an automobile, 
is bad where it fails to allege that 
he had control of the automobile. 
Birmingham-Tuscaloosa R., etc., Co. 
vy. Carpenter, 194 Ala. 141, 69 S 626. 
(6) In an action for death of an au- 
tomobile passenger at a crossing, a 
plea of contributory negligence is 
bad where it fails to set up facts from 
which the duty arose upon the part 
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There is 


ed 20 


in the case.?? 
properly put in 


of deceased to warn the driver or pro- 
test against his going forward upon 
the track. Birmingham Southern R. 
Co. v. Harrison, 203 Ala. 284, 82 S 534. 

16. Atlantic Coast Line R. Co. v. 
Jones, 16 Ala. A. 447, 78 S 645; Hansen 
Me ge meorS, (Tex, Civ. A.) 293 SW 


13. 

[a] Plea held insufficient.—A plea 
which merely avers that the injury 
occurred at the intersection of a pub- 
lic highway and a railroad crossing, 
and that plaintiff failed to stop, look, 
and listen, is not sufficient to present 
contributory negligence, in the ab- 
sence of an averment that plaintiff 
was guilty of negligence proximately 
contributing to the injury. Atlantic 
Coast Line R. Co. v. Jones, 16 Ala. A. 
447, 78 S 645. 

17. Alabama Great Southern R. Co. 
v. Molette, 207 Ala. 624, 93 S 644. 

[a] Thus a plea alleging in the 
alternative that plaintiff, being aware 
of his danger, heedlessly, thought- 
lessly, or recklessly remained on the 
track in front of an approaching train 
is bad for avoiding the word ‘“negli- 
gently.”’ Alabama Great Southern 
R. Co. v. Molette, 207 Ala. 624, 93 S 


644. 

18. Hurt v. Southern R. Co., 205 
Ala. 179, 87 S 533. 
‘ [a] Thus a plea alleging that 
plaintiff failed to stop, look, and lis- 
ten before attempting to cross the 
track is sufficient without allegation 
that he was negligent in so doing. 
Hurt v. Southern R. Co., 205 Ala. 179, 
87 S 533. 

19. Hurt v. Southern R. Co., supra. 

20. England v. Southwest Missouri 
R. Co., (Mo. A.) 180 SW 32. See gen- 
erally Negligence § 694. 

21. Issues: 
Generally see Pleading §§ 1144-1159. 
In actions for negligence generally 

see Negligence §§ 717-734. 

22. Cal.—Hamilton v. San Francis- 
a ete, oR, Col, y48 “Cale cas Vel, i S.2i 


Il].—Clark v. Wisconsin Cent. R. 
Co., 261 Ill. 407, 103 NE 1041 [rev 177 
Tl), A. 620750 - 

Ind.—Baltimore, ete, R. Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 7 


LRANS 597; Cleveland, etc., R. Co. v. 
Van Laningham, 52 Ind. A. 156, 97 
NE 573. 


Iowa.—Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318; Annaker v. 
Chicago, etc., R. Co., 81 Iowa 267, 47 
NW 68. 

Ky.—Davis v. Chesapeake, etec., R. 
Co., 75 SW’ 275, 25 KyL 342 [opinion 
withdrawn 70 SW 857, 24 KyL 1125]; 
Louisville, ete., R. Co. v. Clark, 105 
Ky. 571,49. SW: 328; 20° Ky Li 1875; 
Tees etc., R. Co. v. Case, 9 Bush 
728 


N. Y.—Lewis v. New York, etc., R. 
Co.,, 1 Silv. Sup. 3938,'5 NYS 313 [aff 
123: IN. Yo 496s p26 INES bid. 

Tex.—Davis v. Pettit, (Commn., A.) 
258 SW 1046 [rev (Giv. A.) 242 SW 
783]; Galveston, etc., R. Co. v. Greb, 
63,Tex. Civ. A. 78, 182 SW 489; Mis- 
souri, etc., R. Co. v. Matherly, 35 Tex, 
Civ. A. 604, 81 SW 589; Texas, ete., 
R. Co. v. Knox, (Civ. A.) 75 SW 5438. 

[a] General denial (1) is all that 
is necessary to put in issue plaintiff’s 
allegation of a failure to give statu- 
tory signals. Davis v. Pettit, (Tex. 
Commn. A.) 258 SW 1046 [rev (Civ. 
A.) 242 SW 783]. (2) But a gen- 


{ 
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without stopping to look and listen, was negligent.*® 
Where plaintiff’s evidence affirmatively shows him 
to have been negligent, defendant can take advan- 
tage of the defense, although not specially plead- 


[§ 1969] 4. Issues, Proof, and Variance**—a. Is- 
sues Raised in General. 
issue, in an action for injuries at a railroad cross- 
ing, as are properly put in issue-by the pleadings 
Further, only such matters as are 


Only such matters are in 


issue by the pleadings can be re- 


eral denial to a complaint alleging 
failure to sound a gong at the cross- 
ing does not raise the issue of excuse 
for such failure. Landis v. Interur- 
ban R. Co., 166 Iowa 20, 147 NW 318. 

[b] Employment and duties of al- 
leged employee.—A plea of not guilty 
raises the issue whether the tele- 
graph operator using a railroad ve-. 
locipede was at the time of the acci- 
dent in the employ of the company 
and engaged in the line of his employ- 
ment. Clark y. Wisconsin Cent. 
Co., 261 Ill. 407, 103 NE 1041 [rev 1 
Ill, A. 620]. 

[c] Nature of crossing.—An alle- 
gation that the crossing was ‘“ex- 
tensively and notoriously used by 
the public at the time of said acci- 
dent, and for many years prior to the 
knowledge of the defendant” is suffi- 
cient to raise the issue whether the 
crossing is a public highway within 
the statute requiring signals. Lewis 
v. New York, etc., R. Co., 1 Silv. Sup. 
393, 5 NYS 313. 

[d] Obstructed view at crossing.— 
An allegation as to the presence of a 
house, which shut off the view, raised 
no issue of negligence, except as its 
presence made it more necessary, for 
the protection of travelers, to keep 
within the speed limit and continuous- 
ly ring the bell, as required by ordi- 
nance. Garber v. St. Louis South- 
eaten R. Co., CTex. Civ. A.) 118 Sw 


[e] Nature of obstruction at cross- 
ing.— Whether the act of placing a 
hand car within the limits of a cross- 
ing is so calculated to frighten pass- 
ing teams as to render it negligent 
to do such an act is presented by the 
issue formed on the allegation that 
the act was negligently done. Balti-. 
more, etc., R. Co. v. Slaughter, 167 Ind. 
330, 79 NE 186, 7 LRANS 597 

{f{] Negligence of train crew.—An 
allegation that the train which struck 
a taxicab was negligently operated, 
so that those charged with its man- 
agement did not see the taxicab, is 
sufficient to raise the issue of neg- 
ligence on the part of the train crew. 
Hamilton vy. San’ Francisco, ete. R. 
Co., 48 Cal. A. 761,.192 P 323. 

[g] Speed of train.—The speed of 
a train is put in issue by an allega- 
tion that it was caused to “pass rapid- 
ly” along its tracks. “Annaker v. Chi- 
cae, ete., R. Co., 81 Iowa 267, 47 NW 


{h] Failure to give signals at 
crossing.—In an action for injuries 
at a private crossing, near a public 
crossing, where there is no averment 
that signals usually given on the ap- 
proach of trains to the public cross- 
ing could be heard at the private 
crossing, and the distance between the 
crossings is not given, but the bare 
statement that they were ‘near’ to- 
gether, the question of defendant’s 
negligence in failing to give signals 
at the public crossing on which plain- 
tiff could rely is not raised. Davis v. 
Chesapeake, etc., R. Co., 75 SW 275, 25 
KyL 342 [opinion withdrawn 70 SW 
857, 24 KyL 1125]. 

{i] Allegation of willful negli- 
gence includes all inferior grades of 
negligence. Louisville, etc., R. Co. vy. 
Case, 9 Bush. '(Ky.) 728. 
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{j] Last clear chance.—Averments 
that “The servants of defend- 
ant carelessly . . . caused said 


Ee RSS a ani EU ss Be OAL BS 
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lied on by plaintiff as grounds of recovery,?* and 
the same rule applies to matters which can be relied 
on by defendant company as grounds of defense,?* 
Where allegations 
in a petition under the humanitarian rule are not 
inconsistent with negligence generally, plaintiff is 
not restricted to a recovery under the humanitarian 


or in mitigation of damages.?® 


train to strike . decedent while 
knowing that he did not and could not 
know of the approach of such train” 
are sufficient to raise the issue of last 
clear chance. Cleveland, etc., R. Co. v. 
Van SONS arn, 52 Ind. A. 156, 97 NE 


573 

23. U. S.—Ginsberg v. Delaware, 
ete., R. Co., 296 Fed. 439; Southern 
ast v. Hilder, 81 Fed. 791, 26 CCA 

Ala.—Burke vy. Alabama Midland R. 
Co., 124 Ala. 604, 26 S 947. 

Ind.—Baltimore, etc., R: Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 7 
LRANS 597; Chicago, etc., R. Co. v. 
Spilker, 134 Ind. 380, 33 NE 280, 34 
NEPA: ePittshure, /etes Re Coc -v: 
oe '39 Ind. A. 515, 78 NE 988, 80 

E4 

Kan.—Missouri Pac. R. Co. v. Grif- 
fith, 69 Kan. 130, 76 P 436. 

Ky.—Goldberg v. Chesapeake, etc., 
mer Gon, wet! key. a 5; S276. Siw e087; 
Barksdale Vv. Southern R. Gos, 199 kkeyi 
592, 251 SW 656; Davis v. Chesapeake, 


eter +Co., bo SWoete, seo my ts 343 
[opinion withdrawn 70 SW 857, 24 
KyL 1125]; Louisville, etc., R. Co. v. 


Clark, 105 Ky. 571, 49 SW 323, 20 KyL 
1375; McCain v. Louisville, etc. R. 
Coy 18 SW 537, 13 KyL 809. 

Mass. —Legge v. New York, etc., R. 
Co., 197 Mass. 88, 83 NE 367, 23 LRA 
NS 633. 

Mich.—Thomas y. Chicago, etc., R. 
Co., 86 Mich. 496, 49 NW _ 547. 

Oh.—New York, ete., R. Co. v. Kist- 
con 16 Oh. Cir. Ct. 316, 9) Oh. Cir. Dec: 


Tex.—Baker v. Shafter, (Commn. 
A.) 231 SW 349 [rev (Civ. A.) 208 SW 
961]; San Antonio, etc., G2. Co. Vv. 
Stolleis, (Civ. A.) 49 SW 679. 

Vt.—Buck v. Rutland R. Co., 101 Vt. 
282, 143 A 297. 

[a] Nature of crossing.—(1) 
Where plaintiff alleges that the road 
was “‘a public road,” she cannot. with- 
out amending be heard to claim that 
the road was a private one. Southern 
R. Co. v. Elder, 81 Fed. 791, 26, CCA 
615. (2) Where one was killed by a 
locomotive before he reached a high- 
way crossing, there can be no recoy- 
ery under a count alleging that he was 
killed on a highway crossing. Legge 
v. New York, etc., R. Co., 197 Mass. 
88, 83 NE 367. 

Tb] Permitting obstructions to 
view.—Where plaintiff alleges speci- 
fied acts of negligence in failing to 
give proper signals and running at a 
reckless rate of speed, the court 
should not submit as an additional 
ground of recovery negligence in per- 
mitting obstructions to view to re- 
main on the right of way. Missouri 


Pac. R. Co. v. Griffith, 69 Kan. 130, 
v6) P 436. 
[ec] Failure to maintain statutory 


warning post at a crossing must be 
averred in order to insist upon it as 
a shbetantive cause of action. New 
Mork. ete: Co. v. Kistler, 16 Oh. Cir. 
Ct: 316, 9 Bi: Gir. Dec. 277. 

[da] ‘Pailure to keep lookout.— 
Where the petition alleges negligence 
only in failing to blow the whistle and 
ring the bell as required by statute, 
there can be no recovery because of 
the engineer’s failure to keep a look- 
out. San Antonio, etc., R. Co. v. Stol- 
leis, (Tex. Civ. A.) 49 sw 679. 

[e] Last clear chance.—(1) 
Plaintiff cannot recover under the 
doctrine of last clear chance where 
he neither pleaded nor proved facts 
which would warrant a recovery un- 
der that rule. Goldberg v. Chesa- 
peake,wéte,, R. Co., 211 Ky. 115, 276 
SW 1087. (2) Where the original pe- 
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rule.?¢ 


ery 


tition pleaded negligence in general 
terms, and thereby permitted the is- 
sue of last clear chance to be raised, 
an amended petition alleging spe- 
cific grounds of negligence without 
alleging facts authorizing a recoy- 
ery on that doctrine excluded it asa 
ground of recovery. Barksdale v. 
Southern R. Co., 199 Ky, 592, 251 SW 
656. (3) Plaintiff, who failed to al- 
lege negligence of trainmen after 
discovery of deceased’s peril, is not 
entitled to recover under the last 
clear chance doctrine. Buck v. Rut- 
land R. Co:,. 101. Vt. 282; 143. A 297. 
(4) An engineer’s negligence in fail- 
ing to do what ordinary prudence 
demanded on discovery that a truck 
driver was about to cross the track 
should be pleaded, to make such neg- 
ligence available. Ginsberg v. Dela- 
ware, etc., R. Co., 296 Fed. 439. (5) 
The actual discovery by defendant’s 
agents of plaintiff's perilous situa- 
tion in time to have averted the acci- 
dent by the use of means at their 
command commensurate with their 
own safety must be alleged. Baker 
v. Shafter, (Tex. Commn. A.) 231 SW 
349 [rev (Civ. A.) 208 SW 961]. 

[f] Where complaint charges 
wantonness in failing to use preven- 
tive means on discovery of plaintiff’s 
peril, a recovery cannot, be had on 
proof of wantonness consisting in 
running a train, without proper ap- 
pliances for stopping it, at a high 
rate of speed, Burke vy. Alabama 
Adland R. Co., 124 Ala. 604, 26 S 


fg] Failure properly to allege 
willful or wanton misconduct pre- 
cludes recovery on that basis. Pitts- 
burgh, ete., R. Co. v. Ferrell, 39 Ind. 
A. 515, 78 NE 988, 80 NE 425. A * 
etc., : 


24. Pridmore y. Chicago, 
COne2 io Lua eS6, hue INGE 7G [aft 192 
Hi. AS 4467: Dominguez Val Oro: 
Rico R., etc., Co., 19 Porto Rico 1034; 
Garber v. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 118 SW 857; Mis- 
Sounl,, 6te:;, sha, Co. ev. Matherly, 7/35 
Tex. Civ. A. 604, 81 SW 589; Hous- 
tone etc, peo. Ve byra, (bex. Civ. 
A.) 61 SW 147. 

[a] Unreasonableness of ordi- 
nance.—Issue whether a city ordi- 
nance constitutes an unreasonable re- 
striction on railroads must be pre- 
sented by proper pleadings. Mis- 
souri, etc, R. Co. v. Matherly,- 35 
Tex. Civ. A. 604, 81 SW 589. 

[b] Contributory negligence.—(1) 
In an action for injuries sustained by 
plaintiff's being thrown from his car- 
riage at a crossing in attempting to 
avoid a collision with an approach- 
ing train, whether or not there was 
contributory negligence in not stop- 
ping the horse after the train was 
seen cannot be determined where it 
is not alleged in the answer. Hous- 
fone ete. Recon va Byrd, (Tex, Cry, 
AD MGles Witt. (2) In an action, for 
death of a crossing flagman, caused 
by a train of another railroad, where 
plaintiff did not in its declaration 
plead gross negligence or wanton 
and reckless conduct of defendant, 
a contention that contributory neg- 
ligence is not a defense, where such 
eonduct is proved, cannot be sus- 
tained. Pridmore v. Chicago, etc., R. 
Co., 275 Ill. 386, 114 NE 176 [aff 192 
Til. A. 446]. (3) Where the petition 
alleged that plaintiff exercised prop- 
er care, and the only pleas were a 
general demurrer and general denial, 
and the evidence showed that plain- 
tiff drove across the track while an 
engine and cars were standing near 
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[§ 1970] b. Matters To Be Proved. Negligence, 
or other matters material to sustain the cause of 
action or defense, must be proved in the manner 
alleged in the declaration or other pleading.?7 


Ky- 


allegation which is descriptive of the cause of 
action, 28 or of what is material,?® even though un- 


the crossing, and while there was 
nothing to indicate that the engine 
and cars were about to be moved, 
and there was no one near the cars 
to give warning of their contemplat- 
ed movement, the issue of contribu- 
tory negligence was not raised. Gal- 
veston, etc., R. Co. v. Greb, 68 Tex: 
Civ. A. 78, 132 SW 489. 

25. Western, ete. Rh, Cone vs 
rett, 22 Ga. A. 313, 96 SE 17. 

fa] Thus, where a plea denied 
defendant railroad’s negligence, and 
alleged that the accident resu'ted 
from failure of deceased, or her hus- 
band, a party plaintiff, to exercise 
ordinary care, contributory or com- 
paratiye negligence was not pleaded 
in reduction or mitigation of dam- 
ages specifically, and did not -raise 
that issue. Western, etc., R. Co. v. 
Jarrett, 22 Ga. “A. 313, 96 SE! 17. 

26. Israel v. Wabash R. Co., (Mo.) 
239 SW 81. 


Jar- 


27. Ariz—Southern Pac. Co. v. 
Fisher, 274 P 779; White v. Arizona 
30 Ariz” 161,245. 2 


Eastern R. Co., 
270. 


Ill.— Newell v. Cleveland, etc., R. 
Co., 261 Ill. 505, 104 NE 223 [rev 179 
ily. A. 497]. 

Ind.—New York Cent. R. Co. v. 
Solomon, 88 Ind. A. 95, 161 NE 635; 
Chicaro” ete, SR. Co: ave Neizgodski, 
66 Ind. A. 557, 118 NE 559; Indiahapo- 
lis@ Union wits Coma. Neubaucher, 16 
Ind, A. 21, 43 NE 576, 44 NE 669. . 

Mich.—Thomas Ve Chicago, etc., R. 
Co., 86 Mich. 496, 49 NW 547. 

Minn.—Akerson’ v. Great Northern 
R. Co., 158 Minn. 369, 197 NW 842. 

Miss.—Owen v. Anderson, 119 Miss. 
66, 80 S 386. 

Tal Subsequent negligence.— 
Dorough vy. Alabama Great Southern 
R. Co., (Ala.) 128 S 602; Mehring v. 
RENEE: CO. (Ma.) 148 A 


28. Wabash R. Co. Billings, 212 
Tite sie es NH 2 [rev 105 Td, a Aven tctpe 
29. ll—Wabash R. Co. v. Bil- 
lings, a eh Anderson v. Chicago, 
ete, RCo. 243) Mile Aav337 = shames 
Cent aR Cony wenicago Title, ete., 


Coo) Ul Ale 6205 

Ind.—Indianapolis, ete? a ik. oO: 
Neubaucher, 16 Ind. A. 21; 43 NE 578, 
44 NE 669. 

Minn.—Akerson v. Great Northern 
R. Co., 158 Minn. 369, 197 NW 842. 

Miss.—Owen Vv. Anderson, 119 Miss. 
66, 80 S 386. 

W. Va.—Beyel v. Newport News, 
etc., R. Co., 34 W. Va. 538, 12 SE 532. 

[a] That person injured was on 
crossing.—Anderson vy. Chicago, etc., 
Re Convatey TA 837s Akerdon ave 
Great Northern R. Co., 158 Minn, 369, 
197 NW 842 


[b] Nature of crossing.—Illinois 
Cent. R: Co. v. Chicago Title, etc., 
Con loo uuleeAS 62s% 

[ec] Duration of obstruction.— 


een v. Anderson, 119 Miss. 66, 80 S 


Sra Failure to maintain gates.— 
Where the gist of the negligence al- 
leged is that defendant did or omit- 
ted to do acts which induced plain- 
tiff to go upon a railroad crossing 
when it was unsafe by reason of an 
approaching train, and violated the 
city ordinances as to maintaining 
gates, and concerning the rate of 
speed at which trains should run, 
evidence that defendant did not main- 
tain gates at the crossing and that 
its failure so to do was negligent is 
admissible to sustain the pe ene 
Indianapolis Union R. Co Neu- 
baucher, 10 Ind. A. 21, 43 NE_ 576, 44 
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necessary,*° must be proved as alleged. However, 
where a statute renders a railroad company liable 
for injuries at a crossing unless it proves exercise 
of ordinary and reasonable‘ care on the part of its 
employees,*? although plaintiff in an action to recover 
for such injuries must allege negligence on the part 
of defendant,?? he need only prove the injury, that 
it was caused by the railroad company, and dam- 
ages, as alleged,?* the burden then being on defend- 
ant affirmatively to show due care. 
in issue need not be proved;*° nor is proof of aver- 
ments which are not material essential.*° 
separable acts of negligence are alleged, plaintiff 
may recover upon proof of any of them;*? but there 
is also authority that if plaintiff pleads two acts 
of negligence alternatively?® or conjunctively®® he 
In a common-law ac- 
tion plaintiff is not required to prove matters nec- 


must prove both to recover. 


NE 669. 

30. Wabash R. Co. v. Billings, 212 
PH S772. NEY 2 [rev 105. TiAl 1147; 
Chicago, etc.,. R. Co. v. Morkenstein, 


24 Ill. A. 128. 
31. See statutory provisions. 
32. See supra § 1954. 
33. Atlantic Coast Line R. Co. v. 


Watkins, 97 Fla. 350, 121 S 95. 

34 See infra § 1981, 

35. Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318; Holmes v. 
Missouri. Pac. R. Co., 207%. Mo. 149, 
105 SW 624; Phillips v. Pryor, (Mo. 
A.) 190 SW 1027; Lamphear v. New 
mork i Cent, (ete, R: Co. 194-N,. , ¥. 
172, 86 NE 1115; Beyel v. Newport 
News, etc., R. Co., 34 W. Va. 538, 12 
SE 532. 

fa] Thus: (1) Where the gist of 
the action is the negligent frighten- 
ing of plaintiff’s ‘horse, it is not nec- 
essary to prove actual physical con- 
tact between the engine and the 
wagon. Beyel v. Newport News, etc., 
R. Co., 34 W. Va..538, 12 SE 532. (2) 
Where a statute requires crossings 
in cities to be twenty-four feet 
wide, there is no need to prove that 
a sixteen-foot crossing was not suf- 
ficient to furnish an ordinarily safe 
way. Phillips v. Pryor, (Mo. A.) 190 
SW 1027. (3) Where, in an action for 
death while decedent was traversing 
a path over a railroad’s right of way, 
defendant’s counsel conceded that 
the path had been in constant public 
use for many years, such concession 
eliminated the question of proving a 
finding of a public passageway and 
left only the question of the use by 
defendant’s servants of reasonable 
care in giving suitable warning. 
Lamphear v. New York Cent., etc., R. 
Co., 194 N. Y¥. 172, 86 NE 1115. (4) 
Where plaintiff alleged and proved 
the failure to ring the gong, and the 
company denied that the gong was 
not rung, without tendering any ex- 
euse for a failure to ring, plaintiff, 
to obtain a verdict, need not make 
any other showing upon this proposi- 
tion. Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318. (5) Where 
an ordinance pleaded in a_ railroad 
crossing collision case limited train 
speed “within the platted part of the 
town . . . where ‘tracks: ate not 
fenced,” it was sufficient to prove 
that the speed limit was exceeded at 
the place:of the accident within the 
platted part of the town where the 
erossings were open without proving 
that the tracks there were unfenced, 
as a railroad has no right-to fence 
in a platted portion of a town except 
where there are no open crossings. 


Glanville v. Chicago, etc., R. Co., 196 
Towa 456, 198 NW 548. 

36. Southern R. Co. v. Morris, 
(Ala.) 42°S 19; Illinois Steel Co. v. 
Szutenbach, 64 Ill. A. 642; Indi- 


anapolis Union R. Co. v. Neubaucher, 
16 Ind. A. 21, 43 NE 576, 44 NE 669; 
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Where 


Hopkins v. Grand Rapids, ete., R. Co., 
147 Mich. 339, 110 NW 1064. 

[a] Thus: (1) The failure of 
p'aintiff, in an action for injuries 
from defendant’s omission to keep in 
repair an approach to its tracks at 
a public crossing, to prove the aver- 
ment of the complaint that defend- 
ant constructed the approach is im- 
material, since it is defendant’s: duty 
to keep it in repair without regard to 
who constructed it. Southern R. Co. 
v. Morris, (Ala.) 42 S19. (2) Where 
plaintiff alleges that it was neces- 
sary for him to cross the track, it is 
not incumbent upon him to prove such 
necessity. Illinois Steel Co. v. Szut- 
enbach, 64 Ill. A. 642. (3) The es- 
sence of the case against defendant 
railroad company for injury to plain- 
tiff, while walking on a sidewalk, by, 
tripping where the walk abruptly 
arose five inches, being that, after a 
sidewalk had been removed, defend- 
ant replaced it with dirt for a portion 
of the way, and for the space of two 
feet created an obstruction and nui- 
sance by placing planks so that they 
rose five inches above the surface 
of the dirt, the allegation that de- 
fendant removed the original walk is 
immaterial, and recovery may be had 
without proof thereof. Hopkins v. 
Grand Rapids, ete., R. Co., 147 Mich. 
339, 110 NW 1064. 

37. <Ariz—White v. Arizona East- 
ern’ RCo. 30. Ariz. 151,. 245 B. 270. 

Ind.—Chicago, ete.; R. Co. v. Neiz- 
godski, 66 Ind. A. 557, 118 NE 559. 

Ky.-—Louisville, etc., Reso, av. 
Shearer, 59 SW 3:30, 93 KyL 929. 

Mo.—Erickson v. Kansas City, etc., 
R. Co., 171 Mo. 647, 71 SW 1022. 

Mont.—De Atley v. Northern Pac. 
R. Co., 42 Mont. 224, 112 P 76. 

Tex.—Garber v. St. Louis South- 
western R. Co., (Civ. A.) 118 SW 857. 

[a] Thus: (1) Where plaintiff 
alleged negligence in running a train 
over a crossing at a speed greater 
than six miles an hour, in failing, to 
ring the bell continuously within cor- 
porate limits, in violation of ordi- 
naneces, and ‘in negligently blowing 
the whistle so as to frighten his 
mules, he was entitled to recover on 
proof of negligence in either respect. 
Garber v. St. Louis Southwestern R. 
Co., -(Tex;: Civs(A.) 218 SW S5ivw. C2) 
A complaint in an action for injuries 
caused by a train frig‘htening a team 
at a crossing which charges that the 
company was negligent in placing 
box cars on a sidetrack near the 
erossing, obstructing the view of the 
main track, in failing to give any 
warning signal as the train ap- 
proached the crossing, in running the 
train at an excessively high rate of 
speed, and in sounding the whistle 
unusually loud as the train passed 
the team, does not charge the several 
acts of negligence as concurrent in 
the sense that proof of all is neces- 
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essary only to statutory relief, although the dec- 
laration contains allegations from which it might 
be inferred that plaintiff relied upon the statutory 
relief ;4° and where plaintiff sufficiently alleges de- 
fendant’s duty as to precautions to avoid injury ir- 
respective of an ordinance, and a breach of such 
duty, defendant’s negligence may be proved with- 
out proof of the ordinance.* Under a wanton count 
in trespass, actual participatiom of defendant in 
the acts alleged must be proved.*? 
tiff need not prove lack of contributory negligence,** 
nor need it be proved where willful misconduct is al- 
leged;#* but where freedom from contributory negli- 
gence must be alleged,*® plaintiff must prove such al- 
legation as made.*® 
negligence must be alleged in an action for damages 
to personal property,** plaintiff must prove this 
allegation as made.** 


Generally, plain- 


And where lack of contributory 


sary to make out a case. De Atley v. 
Northern Pac. R. Co.,.42 Mont. 224, 
112 P 76. 

38. Moyer v. Pa a 3 ete. RCo; 
(Mo.) 198 Sw 

[a] Thus, i at action for inju- 
ries at a crossing within a city, if 
plaintiff alternatively pleads failure. 
to sound a whistle, he must prove it, 
although defendant may free itself 
from negligence by showing either 
the ringing of a bell or the sounding 
of a whistle. Moyer v. Chicago, etc., 


R. Co., (Mo.) 198 SW 839. 
BP ae Daniel v. Pryor, (Mo.) 227 SW 
[a] Thus, in an action by an au- 


Compilice for injuries in a crossing 
collision, where a count of the peti- 
tion charged negligence in failing to 
“ring the bell and sound the whistle,” 
there can be no recovery on evidence 
that the bell was not rung, although 
there is evidence that the whistle 
may have been sounded. Daniel v. 
Pryor, (Mo.) 227 SW 102. 

40. Chicago, etc., R. Co. v. Dillon, 
123 Ill. 570, 15 NE 181, 5 AmSR 559. 

41. Norfolk, ete., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46. 

[a] Thus, where it is negligence 
to operate an engine backward with- 
out a flagman or a man on the tender, 
absence of such precautions may be 
proved to establish negligence of the 
company, without proof of a munici- 
pal ordinance on the subject, al- 
though the ordinance is set out in the 
declaration, where allegations are 
sufficient to justify admission of such 


evidence. Norfolk, etc., R. Co. v. 
Holmes, 109 Va. 407, 64 SE 46. 
42. Birmingham, -ete., R.«'Co.. ov. 


Gerganous, 142 Ala. 238, 87 S 929. 
[ta] Thus, where a. count for per- 
sonal injuries avers that defendant 
railroad company wantonly and in- 
tentionally caused or allowed a rail- 
road train to run against plaintiff’s 
vehicle, since it involves the actual 
participation of defendant in the act 
of running the train and not merely 
defendant's s responsibility for the act 
of a servant, it is in trespass, and not 
in case, and to sustain it proof of 
such actual participation in the tort 
on the part of defendant is essential. 


Birmingham Belt R. Co. ‘v. Ger- 
ganous, 142 Ala. 238, 37 S 929. 

43. Baltimore, ete., RAG Comave 
Hawke, (Del.) 143 A 27. 

44, Voorhees v. Chicago, ete., R. 


Co. SZ Loh Ay bs 2085 Te AS 86, 96. 
45. See supra iS 1962. 


46. Newell v. Cleveland, ete, R. 
Co., 261 Ill. 505, 104 NE 223 [rev 179 
Tl. A. 497]; Vastardes vy. Chicago, 
etary, ReiCor, 210 Ill. A. 546. 

47. See supra § 1962 text and note 
57 [ce] (4). 

48. Pittsburg’h, etce., Co. 
Dove, 184 Ind. 447 Pri ‘NE 609: 


Cleveland, ete., R. Co. v. Moore, 


45 
Ind, A. 58, 90 NE 93. ; 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1971] 


- [§ 1971] c. Evidence Admissible.*® 


for injuries at a railroad crossing, 


49. Evidence admissible 
pleadings: 

Generally see Pleading §§ 1167-1186. 
In actions for negligence generally 

see Negligence §§ 717-734. 

50. Ga.—Savannah, ete., R. Co. v. 
Flannagan, 82 Ga. 579, 9 SE 471, 14 
AmSR 183. 

Tll.—TIllinois Cent. R. Co. v. Slater, 
129 Ill, 91, 21 NE 575, 16 AmSR 242, 
6 LRA 418 [aff 28 Ill. :A. 73]; Over- 
toom v. Chicago, ete., R. Co., 80 Til. 
A. 515 [rev on other grounds’ 181 Ill. 
323, 54 NE 898]. 

Ind. —Chicago, etc., R. Co. v. Vest- 
er, 47 Ind, A. 141, 93 NE 1039 

Towa.—Glanville v. Chicago, etc., 
R. Co., 196 Iowa 456, 193 NW 548; 
Gray v. Chicago, etc, R. Co. 148 
Iowa 268, 121 NW 1097; Clampit v. 
Chicago, etc., R. Co., 84 Iowa 71, 50 
NW 673. 

Ky.—Louisville, ete. R. 
Parks, 154 Ky. 269, 157 SW 27. 

Mo.—Caldwell v. Payne, 246 SW 
312; McKerall v. St. Louis-San Fran- 
cisco R. Co., (A.) 257 SW 166; Con- 
ley v. Missouri Pac. R. Co., (A.) 253 
SW 424; Campbell v. Chicago, etce., 
R. Co., 211 Mo. A. 331, 245 SW 58: 
Genglebach vy. Payne, (A.) 236 SW 
1092; Mu’derig v. St. Louis, etc., R. 
Co., 116 Mo. A. 655, 94 SW 801. 

Mont.—Nool vy. Northern Pac. R. 
Co., 77 Mont. 456, 251 P 768. 

S. C.—Miller v. Atlantic Coast Line 
R. Co., 140 S. C, 123, 138 SE 675 [cer- 
tiorari den 275 U. S. 556 mem, 48 SCt 


under 


Cow ov. 


117 mem, 72 L. ed. 424 mem]; 
Kaminitsky v. Northeastern R. Co., 
25.8. C. 53. 


Tex.—Missouri Pac. R. Co. v. Hen- 
nessey, 75 Tex. 155, 12 SW 608; St. 
Louis Southwestern R. Co. v. Boyd, 
56 Tex. Civ. A. 282, 119 SW 1154; San 
Antonio, ete., R. Co. v. Stolleis, (Civ. 


A.) 49 SW 679; International, etc., 
R. Co. v. Dalwigh, (Civ. A.) 48 SW 
527 [rev on other grounds 92 Tex, 
Raby 51 SW 500]. 

Va.—wNorfolk, ete, R. Co. v. 


Holmes, 109 Va. 407, 64 SE 46. 

{a] Nature and description of 
crossing.—(1) Where it is alleged 
that a crossing is in a populous 
neighborhood and much _ used, evi- 
dence to support such allegation is 
admissible. Overtoom vy. Chicago, 
ete: 7k. Co.,~80) Ll, A. 515, (2) Eivi- 
dence is admissible to show that the 
crossing was used by footmen, where 
the petition alleges that “it was a 
public erossing or footway for foot- 
men,’ Clampit vy. Chicago, etc., R. 
Co., 84 Iowa 71, 50 NW 673. (3) Un- 
der an allegation that the view of 
the road approaching the track was 
greatly obstructed by an embank- 
ment, evidence is admissible to show 
that there was a fence on the em- 
bankment. San Antonio, etc., R. Co. 
v. Stolleis, (Tex. Civ. A.) 49 SW 679. 
(4) A petition which avers that, be- 
cause of the surrounding conditions, 
more than the statutory precautions 

were required to avoid injuring trav- 
' elers, is sufficient to justify evidence 
of the character and conditions of the 
crossing. Louisville, etc., R. Co. v. 
Parks, 154 Ky. 269, 157 SW 27. (5) 
Evidence of conditions at the cross- 
ing is admissible under either a count 
charging negligence in permitting 
weeds and other things to obstruct 
the view, or failure to give statutory 


signals. McKerall v.. St. Louis-San 
Francisco R. Co., (Mo. A.) 257 SW 
166. 


[b] Negligent operation of two 
parts of train.—Where the complaint 
set out that the injury was caused 
by the breaking of the train into two 
parts as a result of negligent con- 
struction and equipment and of neg- 
ligent operation and of running at a 
greater rate of speed than allowed 
by the ordinances, and that decedent 
-was struck by the unattached part of 
the train because of defendant’s neg- 


any legal evidence 
which corresponds with the allegations, and is re- 


RAILROADS 


Tn an action 


erly excluded.®1 


ligence in permitting the train to 
break in two and run wild, and be- 
cause of the high speed of both parts, 
and because both parts of the train 
were so negligently managed as to 
be out of control, the complaint pro- 
ceeded upon the theory that both 
parts of the train were negligently 
managed both before and after sepa- 
ration, and hence evidence of negli- 
gent management of the separated 
section was admissible. Chicago, 
etc., R. Co. v. Vester, 47 Ind. A. 141, 
93 NE 1039. 

{c] Brakes.—Evidence is admissi- 
ble respecting the brakes on a loco- 
motive as compared with those of 
other locomotives belonging to the 
same company, under an allegation 
that the locomotive was not supplied 
with proper brakes. Savannah, etc., 
R. Co, v. Flannagan, 82 Ga. 579, 9 SH 
471, 14 AmSR 183. 

[a] Speed.—Evidence is admissi- 
ble to show the speed at which the 
train was running, where one of the 
acts of negligence alleged is that the 
train was running at a high and dan- 
gerous rate of speed. Illinois Cent. 
Ry. Co. Va-Silaten 129. 011 991, 21) .N 
575, 16 AmSR 242, 6 LRA 418 [aff 28 
TU A aS. Vs 

[e] Whistling post.—Where a pe- 
tition alleges the omission of a 
whistling post as an act of negli- 
gence, and this allegation is not at- 
tacked by motion or demurrer, evi- 
dence that there was no whistling 
post is admissible. Gray v. Chicago, 


ehety R. Co., 143 Iowa 268, 121 NW 
[f] Flagmen, warning signals, 


lookout, lights.—(1) Averments of 
negligence in moving cars over a 
street crossing without keeping a 
proper lookout, and without having a 
‘ight on the end of the train, are suf- 
ficient to admit testimony that this 
was not done, and that such failure 
was a negligent omission of duty un- 
der the conditions there existing. St. 
Louis Southwestern R. Co. v. Boyd, 
56 Tex. Civ. A. 282,119 SW 1154... (2) 
Where the declaration detailed the 
peculiarities of the crossing, alleged 
that the tracks were flush with the 
pavement, so persons unfamiliar with 
the locality would not discern their 
presence, that the company was re- 
quired to exercise reasonable care to 
keep watch to avoid running into 
pedestrians and give warning of 
trains by ringing the bell or other 
means, and it failed to do so, evi- 
dence that there was no flagman, no 
person riding on the front of the 
engine, that the engineer could not 
see from his cab, and that no light 
was burning,: and no bell ringing, 
was admissible to prove negligence. 
Norfolk, etc.. R. Co. v. Holmes, 109 
Va. 407, 64 SH 46. 

[g] Insufficiency of train crew.— 
An allegation that a train obstructed 
a publie crossing without safeguards, 
lights, or warnings is a sufficient al- 
Jegation of insufficiency of help on 
the train to admit evidence thereof. 
Miller v. Atlantic Coast Line R. Co., 
140 S. C. 123, 138 SE 675 [certiorari 
den 275 U. S. 556 mem, 48 SCt 117 
mem, 72 L, ed. 424 mem]. 

{h] Custom as to precautions.— 
Evidence that it was a universal cus- 
tom, when trains were separated at 
street crossings, for the _ railroad 
company to have a man at the open- 
ing to warn travelers and to ring the 
bell and sound the whistle before 
closing the opening and coupling the 
train, is competent to show defend- 
ant’s alleged negligence in running 
a train without lights or warning 
signals, and in not having a man to 
warn travelers at the crossing, with- 
out pleading such custom. Caldwell 
v. Payne, (Mo.) 246 SW 312 

[i] Knowledge of plaintiff’s peril. 
—Evidence as to knowledge of plain- 
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stricted to the issues, is admissible;®° but evidence 
not conforming to the pleadings or the i issues is prop- 


Where the allegations of negligence 


tiff’s peril and failure to have a look- 
out or stop the train in time is ad- 
missible where the complaint specifi- 
cally charged negligence in failure 
to keep a proper lookout and stop the 
bea in time, irrespective of the last 
clear 


chance doctrine. Nool vy. 
Northern Pac. R. Co., 77 Mont. 456, 
251 P 768. 
[ij] Violation of statute.—The 


provisions of a statute requiring a 
guard to be kept at a certain railroad 
crossing, and of a'statute, relating to 
signals to be given by an engine on 
approaching a crossing, did not su- 
persede other proper signals, or give 
a new cause of action under the stat- 
utes, and therefore, in an ordinary 
action for damages alleging negli- 
gence, the admission of the statutory 
signals may be given in evidence, al- 
though not alleged in the complaint. 
Kaminitsky v. Northeastern R. Co., 
25 S. C. 538. And see infra note 51 
fal (17). 

[k] Ordinances.—(1) An _ ordi- 
nance regulating the speed of a train 
is admissible under a pleading recit- 
ing the substance of such an ordi- 
nance and charging a railroad com- 
pany with negligence in its violation. 
International, etc., R. Co. v. Dalwigh, 
(Civ. A.) 48 SW 527 [rev on other 
grounds 92 Tex. 655: 51.SW 500]. (2) 
Where an ordinance as to train speed 
is pleaded, proof within the provi- 
sions of the ordinance is admissible. 
Glanville v. Chicago, ete., R. Co., 196 
Iowa 456, 193 NW 548. (3) Ina com- 
mon-law action for negligence in op- 
erating a train, ordinance regulations 
as to operating trains are admissible, 
although not pleaded specially. Con- 
ley v. Missouri Pac. R. Co., (Mo. A.) 
253 SW 424; Genglebach v. Payne, 
(Mo. A.) 236 SW 1092; Mulderig v. 
St. Louis, ete:, R: Co., 116 Mo. A. 655, 
94 SW 801. But see infra notes 51 
[a] (8), (9). (4) Where a petition 
charged general negligence in fail- 
ure to give warning and as to the 
rate of speed, as well as negligence 
under the humanitarian doctrine, it 
was not error to admit in evidence a 
city ordinance requiring the bell of | 
a locomotive engine to be rung con- 
tinuously while running within the 
city. Campbell ‘v. Chicago, etc., R. 
Co., 211 Mo. A. 331, 245 SW 58. (5) 
In a suit for'injuries caused by the 
sudden starting of a train while 
plaintiff was climbing through the 
cars at a crossing, after waiting for 
more than five minutes for the train 
to clear it, where negligence alleged 
was mismanagement in blocking it 
for an unlawful time and then start- 
ing without warning, a city ordinance 
forbidding trains to block a crossing 
for more than five minutes is admis- 
sible, the blocking and _ negligent 
starting being an inseparaRis ack oF 
negligence. Texas, etc., 

Bean, 55 Tex, Civ. A. 341, Bir y sw. ‘308. 


BLU; Louis-San. Fran- 
fun RaCoz v. "Thompson, 80 F. (2d) 


Ala.—Rothrock | v. 
Southern R. Co., 201 Ala. 308, 78 S 
84; Nashville, etc., R. Co. v. Ragan, 
167 Ala, 277, 62 S 522. 

Cal.—Matteson v. Southern Pac. 
Com 6G Cala Als sts) 92) 2 ies) 


Alabama Great 


Fla. Louisville, etc., Co. v. 
Harrison, 78 Fla. 381, 83 S $9, 

Ga.—Louisville, etc., Ree Com iv: 
Hames, 135 Ga, 67, 68 SE 805; Snow- 


ball v. Seaboard Air Line R. Co., 130 
Ga. 83, 60 SE 18 


oe R: Co, vo Jones; 
76 Il. 3811; Anderson v. Chicago, etc., 
R. Co., 243 Tl. A. 337; Larson v. 


Hines, 220 Ill. A. 594; Chicago, ete., 
R. Co. v. Pearson, Tie Tek. 22 
Ind.—Indianapolis, etc.,; “Tract. Co. 
v. Newby, 45 Ind. A. 540, 90 NE 29, 
91 NE 36. 
Iowa.—Landis v. Interurban R. Co., 
166 Iowa 20, 147 NW 318. 
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are specific, the evidence must also 


the facts alleged;°? but where the negligence on the 
part of defendant is averred in general terms, plain- 
tiff is not confined in his evidence to any one particu- 
lar act of negligence,°* and evidence of any fact 


Miss.—Alabama, ete. R. Co. v. 
Phillips, 70 Miss. 14, 11 S 602. 
Mo.—Chawkley v. Wabash R. Co., 
317 Mo. 782, 297 SW 20. 
OkKl.—Missouri, etc., R. Co. 
Adams, 52 \OkK)., 557,. 153 P> 200: 
Pa.—Pennsylvania R. Co. v. Web- 
er, 72 Pa. 27. 
S. C.—Irby v. Southern R. Co., 92 
M1490) (oO SEATI3S2 : 
Tenn.—Chesapeake, ete., R. Co. v. 
-Crews, 118 Tenn. 52, 99 SW 368. 
Tex.—Rhodes v. Panhandle, 
Re Cove (Civil Ax) 243. 2SiW. 616s St. 
Louis Southwestern R. Co. v. Tarver, 
(Civ. A.) 150 SW 958; Kansas City, 


Vv. 


ete;, RR. Co. v. ‘Guinn, (Civ. A‘) 146 
SW 959. 
[a] Evidence held inadmissible 


_ under particular pleadings.—(1) Ab- 
sence of whistling posts. Toledo, etc., 


R. Co. v. Jones, 76 Ill. 311; Larson 
v. Hines, 220 Ill. A. 594. (2) The con- 
dition of the crossing. Louisville, 


etc., R. Co. v. Harrison, 78 Fla. 381, 
83 S 89. ,(3) The condition of the 
crossing and its repair after the ac- 
cident. Anderson v. Chicago, etc., R. 
Co., 243 Ill. A. 337. (4) Crossing de- 
fects other than those complained of. 
St. Louis-San Francisco R. Co. v. 
Thompson, 30 F. (2d) 586. (5) Excuse 
for failure to ring the gong. Landis 
v. Interurban R. Co., 166 Iowa 20, 147 
NW 318. (6) Implied license to the 
general public to use a path on the 
right of way. Snowball v. Seaboard 
Air Line R. Co., 130 Ga. 83, 60 SH 189. 
(7) Lights other than those in issue. 
Matteson v. Southern Pac. Co., 6 Cal. 
A. 318,92 P 101. (8) Ordinance fixing 
speed limit. Kansas City, etc., R. Co. 
v. Guinn, (Tex. Civ. A.) 146 SW 959. 
See also supra text and note 50 [k]. 
(9) Ordinance prescribing a penalty 
for blocking crossings. Irby v. South- 
ern R. Co., 92 S. C. 490, 75 SH 7938. See 
also supra text and note 50 [k]. (10) 
Railroad engineer’s age and enfeebled 
condition. Chawkley v. Wabash R. 
Co., 317 Mo: 782, 297 Sw 20. .(11) 
That a guide had not warned plaintiff 
of any danger. Nashville, etc., R. Co. 
v. Ragan, 167 Ala. 277, 52 S 522. . (12) 
That an electric alarm bell was not 
in operation. Chicago, etc., R. Co. v. 
Pearson, 71 Ill. A. 622. (13) That de- 
fendant had no watchman. St. Louis 
Southwestern R. Co. v. Tarver, (Tex. 
Civ. A.) 150 SW 958. (14) That the 
highway had been made by defendant. 
Pennsylvania R. Co. v. Weber, 72 Pa. 
27. (15) That there were no danger 
signals in addition to the regular 
crossing sign. Rhodes v. Panhandle, 
etc., R. Co., (Tex. Civ. A.) 243 SW 516. 
(16) Unreliability of the crossing bell. 
Larson v. Hines, 220 Ill. A. 594. (17) 
Where a statute requiring every rail- 
road company on approaching a cross- 
ing to sound the whistle or ring the 
bell and that on approaching a city 
the bell or whistle shall be sounded 
when at a distance of one mile and 
at short intervals until it reaches its 
depot, is not declaratory of the com- 
mon-law obligation of a railroad com- 
pany but prescribes statutory pre- 
cautions, and therefore evidence of 
noncompliance with the statute is in- 
admissible under a count charging 
negligence at common law. Chesa- 
peake, etc., R. Co. v. Crews, 118 Tenn. 
52, 99 SW_368. See also supra text 
and note 50 [{j]. (18) In determining 
whether an employee did all in his 
power to avoid the accident, after he 
discovered plaintiff's peril, facts tend- 
ing to show negligence on his part 
before discovering such peril cannot 
be considered. Alabama, etc., R. Co. 
_v. Phillips, 70 Miss. 14, 11 S 602. 

52. Chesapeake, etc., R. Co. v. Ken- 


etc., |. 


RAILROADS 


be specific as to 


nard, 222 Ky. 115, 300 SW 335; Tur- 
ner v. St. Louis, etc., R. Co., 134 Mo. 
A. 397, 114 SW 1026; Gast v. Northern 
Paes. R.Co., 28 N.. D) 118 147 IN Wo 985 
Missouri Pac. R. Co. v. Hennessey, 
75 Tex. 155, 12 SW 608; Missouri, 
etc., KR. Co.) v; Nesbit, 40, Tex. Ciy- A. 
209, 88 SW 891. See also Glanville v. 
Chicago, etc., R. Co., 196 Iowa 456, 
| 193 NW 548 (where a speed ordinance 
is pleaded, plaintiff’s proof must be 
within the provisions of the ordi- 
narice). 

[a] Thus: (1) Where the facts 
alleged as constituting negligence are 
a failure to ring the bell, sound the 
whistle, give signals to stop the train, 
and running too fast, a failure of de- 
fendant to have a light at the place 
of the accident when it occurred can- 
not be proved to show the company’s 
negligence. Missouri Pac. R. Co. v. 
Hennessey, 75 Tex. 155, 12 SW 608. 
(2) Under an allegation of negligence 
in failing to keep a proper lookout, 
evidence of a failure to give crossing 
signals should not be _ considered. 
Missouri, ete., R. Co. v. Nesbit, 40 Tex. 
Civ. A. 209, 88 SW 891. (3) Where 
specified acts of negligence are relied 
‘on in the absence of an allegation as 
to failure to keep a lookout, evidehce 
of the railroad’s breach of duty in 
failing to keep a lookout is inadmis- 
Sible. Chesapeake, etc., R. Co. v. Ken- 
nard, 222 Ky. 115, 300 SW 335. (4) In 
an action for personal injuries alleg- 
edly caused by frightening plaintiff’s 
horse at a railroad crossing by failure 
to sound a signal, which caused plain- 
tiff to approach close to the train, re- 
fusal to admit an ordinance regulat- 
ing the speed of trains was not er- 
ror, although the petition pleaded the 
ordinance, but did not count on the 
excessive speed of the train as the 
cause of the accident. Turner v. St. 
Louis, etc., R. Co., 134 Mo. A. 397, 114 
SW 1026. (5) Proof. of last clear 
chance was not available to plaintiff, 
in an action for injuries from colli- 
sion with a train at a crossing, where 
the complaint alleged merely specific 
acts of negligence as to speed and 
failure to give warnings. Gast v. 
Northern Pac. R. Co., 28 N. D. 118, 147 
NW 793. 

53. Southern R. Co. v. Douglass, 
144 Ala. 351, 39 S 268; Lake Erie, etc., 
st ae v. Reed, 57 Ind. A. 65, 103 NE 

54 Cal.—Fresno° Tract. Co. v. 
Atchison, ete., R. Co., 175 Cal. 358, 165 
Pe 1013; Warren vy. Southern, Califor- 
Be R. Co., 6 Cal. Unrep. Cas. 835, 67 

Ind.—Lake Erie, etc., R. Co. v. Reed, 
57 Ind. A. 65, 103 NE 127. 

Iowa.—Nosler v. Chicago, etc., R. 
Co., 73 Iowa 268, 34 NW 850. 

Kan.—Kansas Pac. R. Co. v. Rich- 
ardson, 25 Kan. 391. 

Ky.—Louisville, ete, R. Co. v. 
Howser, 201 Ky. 548, 257 SW 1010; 
Louisville, etc., R. Co. v. Davis, 106 
SW 304, 32 KyL 580. 

Me.—Lesan vy. Maine Cent. R. Co., 
77 Me. 85. 

Minn.—Faber v. St. Paul, 
Co., 29 Minn. 465, 13 NW 902 

Mo.—Fusili v. Missouri Pac. R. Co.; 
45 Mo. A. 5385. 

N. J.—Rogers v. West Jersey, etc., 
R..' Co... 1b) Nios das 16.08), OSP A LAS. 

N. Y.—Oldenburg v. New York 
Cent.,, ete... Ri Co.) 9 NYS! 419) diNYS 
689 [aff 124 N. Y. 414, 26 NE 1021]. 

Oh.—Baltimore, etc., R. Co. v. Whit- 
taker, 24 Oh. St. 642; Lake Shore, etce., 

~ 10; “ve. Hhilert, W9niOh, VCiniOtadga, 
10 Oh. Cir. Dee. 443. 

S. C.—Irvy v. Southern R. Co., 92 
S. C. 490, 75 SE 793; Spires v. South 
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which is a circumstance tending to show the negli- 
gence alleged is admissible, although no mention of 
such fact is made in the pleading.** 
allegation of negligence as to the mode of running 
or operating trains or ears is sufficient to admit proof 


Too, a general 


Bound R. Co., 47. S. C. 28, 24 SE 992; 
Kaminitsky v. Northeastern R. Co., 
Ad. StaCatbee 

Tex.—International, ete., R. Co. v. 
Dyer, 76 Tex. 156, 13 SW 377; Inter- 
national, etc., R. Co. v. Brett, 61 Tex. 
483; Texas, etc., R. Co. v. Bean, 55 
Tex. Civ. A.'341, 119 SW 328. 

Va.—Atlantic.etc., R. Co. v. Reiger, 
95 Va. 418, 28 SE 590. 

[a]. Conditions surrounding cross- 
ing.—(1) Evidence is admissible, in 
an action for injuries resulting from 
a collision at a street crossing, to 
show the number of residences near 
the crossing, although there is no al- 
legation in the petition that.by rea- 
son of the peculiar surroundings de- 
fendant company was required to op- 
erate its trains, at the point where the 
accident occurred, with greater care 
than usual. Nosler v. Chicago, etc., 
R. Co., 73 Iowa 268, 84 NW 850. (2) 
Where it appears that plaintiff was 
struck by a locomotive on a crossing, 
evidence is admissible to show that 
he was thrown into a ditch in which 
the water was deep enough to drown a 
man, although there is no specific av- 
erment in regard either to the ditch 
or the water. International, etc., R. 
Co. v. Brett, 61 Tex. 483. (3) It is not 
necessary to allege in the petition 
that the crossing was much used or 
was unusually dangerous, in order 
that plaintiff might introduce evi- 
dence to show that the crossing was 
extrahazardous, an averment of neg- 


_ligence in general terms being suffi- 


cient. Louisville, ete., R. Co. v. How- 
ser, 201 Ky. 548, 257 SW 1010. 

[b] Absence of signboards.—Un- 
der a general allegation of negligence, 
it may be shown that no signboard 
was put up at the crossing as re- 
quired by law. Baltimore, etc., R. Co. 
v. Whittaker, 24 Oh. St. 642. 

[ec] Absence of flagman or safety 
gates.—The absence of a flagman and 
safety gates at a crossing may be 
shown, as tending to show negligence 
in running a locomotive or train at 
that particular time and place, al- 
though such fact is not alleged. Kan- 
sas Pac. R. Co. v. Richardson, 25 Kan. 
391; Lesan v. Maine Cent. R. Co., 77 
Me. 85; Atlantic, etc., R. Co. v. Rei- 
ger, 95 Va. 418, 28 SE 590. 

[d] Evidence of flagman’s intoxi- 
cation is admissible to show the con- 
dition of his mind, and the facilities 
he had for knowing what happened. 
International, etc., R. Co. v. Dyer, 76 
Tex.-156, 13 SW 377%. 

[e] Violation of ordinance.—(1) 
Under a general allegation of negli- 
gence, the violation of a city ordi- 
nance may be shown. Fresno Tract. 
Co.-v. Atchison, ‘ete, (RCo, aGbaGakke 
358, 165 P 1013; Warren v. Southern 
California R. Co., 6 Cal. Unrep. Cas. 
835, 67 P 1. (2) Violation of an or- 
dinance limiting the speed of trains 
within the city limits is admissible. 
Faber v. St. Paul, etc., R. Co., 29 Minn. 
465, 13 NW 902; Oldenburg v. New 
York Cent., etc., R. Co., 9 NYS 419, 11 
NYS 689 [aff 124 N. Y. 414, 26 NE 
1021]. (8) Violation of an ordinance 
requiring *he stationing of a watch- 
man at a certain crossing: and pre- 
scribing his duties may be shown. 
Fusili v. Missouri Pac. R. Co., 45 Mo. 
A. 535. (4) Where there are two or- 
dinances, one regulating the rate of 
speed allowed for railroad trains with- 
in city limits, and the other regulating 
the lowering of gates at street cross- 
ings, but one only of such ordinances 
is pleaded in the petition, both ordi- 
nances may be admitted in evidence. 
Lake Shore, etce., R. Co. v. Ehlert, 19 
Oh. Cir. Ct. 177, 10 Oh. Cir. Dec. 443. 
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of negligence in running a train,®® and under such 
allegation it is admissible to show that the brakes 
on defendant’s train were defective,°® that the whis- 
tle on the engine was defective,®” the speed of the 
train,®® that the train failed to give the proper sig- 
nals,>® that there was no lookout,*® that the com- 
pany’s servants in charge of the engine or train dis- 
covered plaintiff’s peril in time to have avoided the 
injury®? and failed to take all means in their com- 
mand to warn plaintiff or to stop the train or lessen 
its speed after discovering such peril.** Further, un- 
der a general allegation of negligence as to a defective 
crossing, it is admissible to show that it is defective 
by reason of the planks being laid too far apart,®* but 
not that crossing gates were not properly maintained 
or attended as required by ordinance.®4 
allegation that plaintiff was unaware of his peril, 
proof of facts which should have caused defendant’s 
employees to know of plaintiff’s peril is admissible.®® 
Under an allegation of willful or wanton negligence, 
evidence is admissible to show simple negligence.*® 


55. Southern Pac. Co. v. Stephens, 
24 F. (2d) 182; Louisville, etc., R. 
Co. v. Parks, 154 Ky. 269, 157 SW 27; 
Louisville, etc., R. Co. v. Davis, 106 
SW 304, 32 KyL 580; McWhirt v. Chi- 
cago, etc., R. Co., (Mo.) 187 SW 830 
[aff 243 U. S. 422, 37 SCt 392, 61 L. 
ed. 826]; Gratiot v. Missouri Pac. R. 
Co., (Mo.) 16 SW 384. 

56. Schultz v. Chicago, etc., R. Co., 
213 Ill. A. 628 (failure to have air 
“coupled up’); Chattanooga Rapid 
Transit Co. v. Walton, 105 Tenn. 415, 
58 SW 7387. 

57. Louisville, es R. Co. ‘v. Parks, 
154 Ky. 269, 157 SW 2 


58. Southern Pac. Co. v. Stephens, 
24 F. (2d) 182. 
6 U. S.—Boston, ete., R. Co. v. 


9. ; 
Card, 7 F. (2d) 428 
= Hehe "Taylor Vv. Peoria, ete., R. Co., 
J56REIIS Al 161. 

Ky.—Louisville, ete., R. Co. v. Da- 
vis, 106 SW 304, 32 KyL 580. 

S. C.—Mack v. South Bound R. Co; 
52 S.C. 323, 29 SE 905, 68 AmSR 913, 
40 LRA 679; Spires v. South Bound 
RCo. 47S: "a. 28, 24 SE 992. 

Vt. —~ Manley v. Delaware, ete., Ca- 
nal Co., 69 Vt. 101, 37 A 279. 

60. Cook v. Chicago, etc ke Cor, 
193 Ill. A. 527; Louisville, etc., R. Co. 
v. Davis, 106 SW 304, 32 KyL 580. 

[a] Thus proof that there was no 
brakeman on the rear car of a freight 
train slowly backing toward a public 
crossing is competent under a count 
eharging general negligence in the op- 
eration of the train. Cook v. Chicago, 
Greg he Co., HO IWAN 527% 

61. Texas, etc., R. Co. v. Spradling, 
72 Fed. 152, 18 CCA 496 [writ of er- 
ror dism 18 SCt 947 mem, 42 L. ed. 
1208 mem]; Lake Shore, etc., R. Co. v. 
Foster, 74 Ill. A. 387; Dickson v. Mis- 
souri Pac. R. Co., 104 Mo. 491, 16 SW 
Grief Pi She pasos Lead Co., (Mo. 


Georgia Cent. R. Co. v. Foshee, 
125 Ala. 199, 27 S 1006; Pinkley v. 
Missouri-Illinois R. Co., 221 Mo. A. 
167, 299 SW 100; Grief v. National 
Lead Co., (Mo. A.) 274 SW 83; Galves- 
ton, ete., RR Co. v., Duelm, (Tex. Civ: 
A.) 24 SW 334. 

63. East Line, etc., os oe v. Brink- 
er, 68 Tex. 500, 3 SW 

64. Atchison, etc., R ‘So. v. Shaw, 
56 Kan. 519, 43 P 1129. But see Chi- 
cago, etc. iE Counye Redmond, 70 Ill. 
7h) [ate 171 Ill. 347, 49 NE 541] 
(evidence as to failure to operate 
gates admitted under a general alle- 
gation of negligent operation of a 
train). 

65. Terre Haute, ete., Tract. Co. v. 
Stevenson, 189 Ind. 100, 123 NE 785, 
126 NE 3. " ; 

[a] Thus, in an action against a 
railroad for injuries to plaintiff in her 
buggy at a crossing, proof of facts 
and circumstances which should have 
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be shown.°? 


negligence ;°° 


Under an 


caused the motorman, as a reasona- 
bly prudent person, to realize that 
plaintiff probably did not know of her 
peril as she approached the crossing, 
was admissible under the allegation 
of the complaint that he knew she did 
not know her peril. Terre Haute, etc., 
Traction Co. v. Stevenson, 189 Ind. 
100, 123 NE 785, 126 NE 3. 

66. Grinestaff vy. New York Cent. 
RCo:,9253 Ill. A. 589: 

[a] Negligence of flagman at the 
crossing may be shown under an al- 
legation that defendant wantonly or 
intentionally ran one of its cars 
against plaintiff. Birmingham, etc., 
i Co. v. Mattison, 166 Ala. 602, 52S 

67. Louisville, etc., R. Co. v. Irwin, 
209 Fed. 614, 123 CCA 608. 

68. Wheeling, éte!; RiiCov vv. Lar- 
ker, 29 Oh. Cir. Ct. 1; Sellers v. Gal- 
Vestonumete:, eh: Won m(hexs (Ciys tA.) 
208 SW 397; Missouri, etc., R. Co. v. 
Moore, (Tex. A.) 15 SW 714. 

{a] Plaintifi’s familiarity with 
crossing.—Under a plea of contribu- 
tory negligence, evidence of plaintiff’s 
familiarity with the crossing is ad- 
missible. Wheeling, etc., R. Co. v. 
Parker 29 ‘Oh. (Cir Cts a: 

69. U.S.—Texas, etc., R. Co. v. Nel- 
son, 50 Fed. 814, 1 CCA 688 [writ of 
error dism 149 U. S. 788 mem, 13 SCt 
1053 mem, 37 L. ed. 958 eee 

Il].—Chicago, etc., R. Co. v. Beaver, 
ee 34, 65 NE 144 {aff 96 Ill. A. 
5 

Pa.—Johnson vy. Director Gen. of 
Railroads, 278 Pa. 491, 123 A 484. 

S. C.—Harvey v. Southern R. Co.- 
ye Sea Div.el24059 CC. 306, Lif 3S 

Tex.—Gulf, etc., R. Co. v. Anderson, 
76 Tex. 244, 13 SW 196; St. Louis, etc., 
RCo... Price, (Civ. A.) 244 SW 642. 

fa] Thus: (1) Testimony by plain- 
tiff that darkness and the foggy at- 
mosphere limited his view to not over 
seventy-five feet is improperly strick- 
en on the theory that weather condi- 
tions were not pleaded, such testi- 
mony being clearly admissible as re- 
butting the inference of negligence 
from plaintiff's failure to see the on- 
coming train. Johnson vy. Director 
Gen. of Railroads, 278 Pa. 491, 123 A 
484. (2) In an action for the death 
of an occupant of a buggy, caused by 
the mule which she was driving be- 
coming frightened at defendant’s 
train crossing a highway, evidence 
as to defendant’s failure to keep in 
repair the approach to the crossing 
and the dangerous condition of the 
crossing is admissible, in response to 
the defense of contributory negli- 
gence, although not responsive to the 
allegations of the complaint. Harvey 
v. Southern R. Co.-Carolina Div., 124 
SG Oli asia. : 

70. Britton v. Michigan Cent. R. 


Contributory negligence. 
of contributory negligence, any evidence is admissible 
on behalf of defendant to show the existence of such 
and on behalf of plaintiff evidence 
negativing its existence is admissible, although not 
pleaded;°® but where plaintiff avers specific facts 
to show that he exercised due care, evidence of e¢on- 
duct other than that alleged is inadmissible.*° 
der a statute authorizing. proof of contributory neg- 
ligence under a general denial,”1 the existence of an 
ordinance and its violation may be shown, although 
not specially pleaded.*? 
plaintiff on former occasions is not admissible." 

[§ 1972] d. Variance.*4 
proof in an action for injuries at a railroad crossing 
must correspond,’® and a material variance between 
the proof and allegations is fatal to a recovery,7® 


[52 C.J.]° 389 


Where it is alleged that the train was being run wan- 
tonly and recklessly at a high rate of speed, a mu- 
nicipal ordinance regulating the speed of trains may 


On a general allegation 


Un- 


Evidence of negligence of 


The allegations and 


Co., 122 Mich. 359, 81 NW 258. 

[a] Thus, where plaintiff avers 
that as he approached the crossing 
he looked and listened and slowed his 
horse ‘down to a very slow walk and 
continued to look and listen for an 
approaching train, it is inadmissible 
for him to show that he stopped his 
horse, and leaned forward, and looked 
out at the side of his carriage. Brit- 
ton v. Michigan Cent. R. Co., 122 Mich. 
3859, 81 NW 253. : 

71. See statutory provisions. 

72. Central Indiana R. Co. v. Wish- 
ard, 186 In. 262, 114 NE 970 [transf 
(A.) 108 NE 35]. 

73. Wheeling, etc., R. Co. v. Par- 
keri 29 (Oh CimmiCter 4s 

74, Variance: 

Generally see Pleading §8§ 1187-1211. 
In actions for negligence generally 

see Negligence § 735. 

75. Wabash R. Co. v. Billings, 212 
Ill.-87, 72 NE 2 [rev 105 Il]. A, 11173 
Shaw v. Boston, ete., R. Corp., 8 Gray 
(Mass.) 45; Lang v. Missouri Pac. R. 
ComeLeb: Mo. A. 489, 91 SW 1012. 

76. Ala.—Walker v. Alabama, etc., 
R., 194 Ala. 360, 70 S 125; Liverett Vv. 
Nashville, etes, tn Cor, 186 Ala. ulalaly 
65 S 64. 

Cal.—Fimple v. poutine Pac: Co., 
38 (Cal. Ay T202 UT? Post 

Ga.—Motz v. tees ‘of Georgia R. 
es 132 Ga.-350, 64 SE 79. 

I1l.—Kristel v. Michigan Cent. R: 

213 Ill. A. 518. 

pee Sees ak v. Pittsburgh, etc., 
R. Co., 47 Ind. A. 224, 94 NE 331. ; 

Mass.—Legg e v. New York, ete., R. 
Co., 197 Mass. 88, 88 NE 367, "23 LRA 
NS 633; Shaw v. Boston, ete., R. 
Corp., 8 Gray 45. 

Mich.—Klanowski v. Grand Trunk 
Re Cox, 64 Michie2719) 31 .INWer2 toe ee 

Mo.—Gurley v. Missouri Pac. R. Co.; 
93 Mo. 445, 6 SW 218. 

Wis.—Barron v. Chicago, ete., R. 
Co., 89 Wis. 79, 61 NW 3038. 

Ont.—Semple v. Canadian Nat. R. 
Co., 26 OntWN 247. 

[a] Variance held material.—(1) 
An allegation that noises caused by 
steam escaping from the engine, and 
the like, were made while the engine 
was approaching the crossing, and 
testimony that the noises were made 
after the engine had passed the cross- 
ing and was returning after being re- 
versed in the direction of the crossing. 
Alabama Great Southern R. Co. v. 
Fulton, 150 Ala. 300, 43 S 832. (2) Al- 
legations that the engineer in chargé 
of a locomotive negligently, without 
the whistle being blown or the bell 
rung, ran the locomotive across the 
highway at a great rate of speed, 
while the crossing was _ concealed 
from view by buildings and box cars, 
and proof that the placing of the box 
cars and buildings was a negligent 
act, or proof that the fireman was neg- 


390. | [52-€. 5.] 


unless waived by a failure to call the attention of 
the court thereto,’?7 or cured by an amendment of 
the pleading,’® or by allegations in defendant’s plead- 


ligent in not ringing the bell. Fimple 
v. Southern Pac. Co., 38 Cal. A. 727, 177 
Posie): An allegation that, while 
plaintiff was driving over defendant’ s 
erossing, an engine struck plaintiff's 
vehicle whereby he was thrown out 
an‘d injured, and proof that a car 
struck the vehicle, but that he was 
not then thrown out, but the horse 
ran away and plaintiff was thrown 
out and injured. Wabash R. Co. v. 
Billings, 212 11]. 37, 72 NE 2 [rev 105 
Gil. A. aay (4) An allegation that 
_ the injuries were received at a cross- 
ing,sand proof that they were received 
not while passing over the crossing, 
but while alighting from a freight 
train. ‘Louisville, etc., R. Co. v. Wil- 
son, 124 Ky. 836, 100 SW 302, 30 KyL 
1048. (5) An allegation that the en- 
ineer of the train which struck plain- 
iff discovered plaintiff's peril in time 
to prevent the injury, and proof that 
the fireman and not the engineer saw 
plaintiff's danger. Chun v. Kentucky, 
etc., Bridge Co., 64 SW 649, 23 KyL 
1092. (6) An allegation that defend- 
ant’s servant then and there, in charge 
of the engine caused the discharge of 
Steam, and proof that the engineer 
was not in the engine, an‘d that the 
fireman did not turn on the cylinder 
cocks. Riley v. New York, etc., R. Co. 
90 Md. 53, 44 A994. (7) An allegation 
that decedent was killed on a high- 
Way crossing, and proof that he was 
killed by a locomotive before he 
reached a highway crossing. Legge v. 
New York, etc., R. Co., 197 Mass. 88, 
83 NE 367, 23 LRANS 633. (8) An 
allegation that the injury was caused 
by a certain freight train with locomo- 
tive attached, etc., and proof that the 
cars were not handled by the engine, 
but detached and shoved backward. 
Schindler v. Milwaukee, etc., R. Co., 
77 Mich. 186,43 NW 911. (9) An alle- 
gation that injury was caused by the 
jack of a signal from defendant’s 
train, and proof that the whistle was 
sounded, and that such signal by 
frightening her horse was one of the 
causes of plaintiff’s injury. Barron 
v. Chicago, etc., R. Co., 89 Wis. 79, 61 
NW 303. 

[b] Place of accident.—(1) Where 
the complaint alleges that plaintiff's 
intestate was killed while crossing 
defendant’s tracks “at or near’ a 
specified crossing, the ‘phrase “at or 
near” being used to fasten on defend- 
ant duties owed only with respect to 
that place, proof that he was killed 
at a point two ‘hundred feet distant 
constitutes a material variance. 
Liverett v. Nashville, ete., R. Co., 186 
Ala. 111, 65 S 54. (2) Where the 
complaint avers that the crossing 
where the accident occurred was a 
public one, proof that it was a mere 
neighborhood crossing is a variance 
warranting a general affirmative 
charge. Walker v. Alabama, etc., R. 
Gow s194> Ala. <3605" 670% 4S- b25.5.27'(8) 
Where a petition alleges that plain- 
tiff’s son stood at a crossing, which 
was blocked by a train, but the evi- 
dence showed that, when struck by a 
train, the son was some 75 feet from 
the crossing, and there was no evi- 
dence that it was a public crossing, 
nonsuit was properly granted. Motz 
v. Central of Georgia R. Co., 132 Ga. 
350, 64 SE 79. (4) Plaintiff cannot 
recover on evidence showing that the 
accident occurred while he was 
walking on the right of way some 
distance from the crossing. Kristel 
wv. Michigan Cent. R. Co., 2138 Ill. A. 
518. (5) Where the accident is al- 
leged to have happened at a public 
highway and the evidence shows that 
plaintiff was a trespasser in defend- 
ant’s freight yard when he was in- 
jured, the variance is fatal. Chica- 
go, etc., R. Co. v. Morkenstein, 24 Ill. 
A. 128. (6) Where the complaint 
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ings.’° 


alleges that plaintiff was injured 
while crossing the tracks at a certain 
street, which the answer denies, fail- 
ure to prove such allegations sub- 
stantially as alleged precludes recoyv- 
ery’ Broderick v. Pittsburg. etc., R. 
Co., 47 Ind. A. 224, 94 NE 231. (7) 
Where the declaration avers that the 
accident occurred while plaintiff 
was traveling in the highway, and 
the proof shows that plaintiff's horse 
became frightened and ran or was 
driven out of the highway five or six 
rods from the railroad crossing en- 
tered upon land owned by defendant, 
and plaintiff was there struck, while 
attempting to cross the track, the 
variance between the allegations and 
the proof is fatal. Shaw v. Boston, 
ete., R. Corp., 8\Gray (Mass.) 45. (8) 
Where the accident is alleged to 
have happened at the crossing of a 
public road, proof that it occurred 
at a private crossing on the com- 
pany’s land is insufficient, although 
the actual place may be known to 
both parties. Schindler v. Milwau- 
kee, ete., R. Co., 77 Mich. 136, 43 NW 
911. (9), Where the accident is laid 
at one crossing and plaintiff shows 
it to have happened at another, the 
variance is fatal. Klanowski v. 
Grand Trunk R. Co., 64 Mich. 279, 31 
NW 275. i : 

77. Wabash R. Co. v.. Billings, 
212, TS aa eN Fur 2s PE OViL Ob) ebll, ac 
111]; Gulf, ete., R. Co. v. Anderson, 
76 Tex. 244, 13 SW 196. 

Waiver of objection see Pleading 


§ 1266; Trial [38 Cyc 1395 text and 
note 
78. Wabash R. Co. v. Billings, 212 


THIS 1, C2 NE 2.4 Prev 1105. SIR AL Las 

Cure by amendment see Pleading 
§ 780; and supra § 1966. 

79. Gulf, etc., R. Co. v. Anderson, 
76 Tex. 244, 18 SW 196. 

[a] Thus, although the petition 
alleges that the accident occurred on 
a street crossing, proof that it oc- 
curred on a trestle at some distance 
from the crossing will not defeat 
plaintiff's recovery, where the an- 
swer alleges that it occurred at the 
latter place. Gulf, etc., R. Co. v. An- 
derson, 76 Tex. 244, 13 SW 196. 

Cure by adverse party’s pleading 
see Pleading §§ 1273-1275. 

so. U. S.—Baltimore, etc., R. Co. 
v. Cumberland, 176 U. S. 232, 20 net 
380, 44 L. ed. 447; Northern Pac. 


Co. v. Vidal, 184 Fed. T07, °L06 Gas 
661. 

Ala.—Nashville, etc., R. v. Prince, 
212 Ala. 499, 103 S 463; Alabama, 


etc., R. Co. v. McFarlin, 174 Ala. 637, 
56 S 989. 
Cal.—Carraher <v. 
Bridge Co., 81 Cal. 
Ga.—Augusta, ete, R. Co... v. Me- 
Elmurry, 24 Ga. 75; Southern R. Co. 
tab esd se 3 Ga. A. 548, 60 SW 
2 
Ill.—Taylor v. Wheelock, ei TT, 
A. 152; Moore v. Hines, 221 5 RAS 
589; Passwaters v. Lake iri Nees 
Re Co., 188 Ill. A. 121; Illinois Cent. 
RisCo; ‘wai Klei. aia TT. Anes 64. 
Ind.—Baltimore, ete, R. Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 7 
LRANS 597; Chicago, etc., R. Co. v. 
Collins, 82 Ind. A. 41, 142 NE 634, i 
NE 712; Chicago, ete, R. Co. 
Hunter, 65 Ind. A, 158, 113 NE 772: 
Indianapolis, GLC AOE COs Hive Neu- 
baucher, 16 Ind. A. 21, 43 NE 376, 44 


San . Francisco 
98, 22 P 480. 


NE 669; Leavitt v. Terre Haute, éte., 
Rano 5 Ind. A. 513, 31 NE 860, 3) 
NE 866. 


Ky.—Louisville, etc., R. Co. v. Ma- 
honey, 220 Ky. 30, 294 SW 777. 


Boston} etc.,) 7K. 
Corp., 8 Gray 45. } 
Minn.—Howell v. Great Northern 
R. Co., 125 Minn. 187, 145 NW 804. 
Mont.—Peabody v. Northern Pac. 
R. Co., 80 Mont. 492, 261 P 261. 
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Where the proof substantially supports 
the pleading, the fact that it varies therefrom bo 
some immaterial matter is not a fatal variance,*° 


N. Y.—Pollard v. New York, etc., 
R. aa al Y. Super. 437. 
N. D.—Coulter v. Great Northern 


R. Co., 5 N. D. 568, 67 NW 1046. 


Pa.—Sikorski v. Philadelphia, etc., 
R. Co., 260 Pa. 243, 103 A 618. 

Tex.—International, ete: Re--Cov wv: 
Dyer, 76 Tex. 156; 13 sw 377; Gal- 


veston, ete. R. Co. Vv. Rodriguez, 
(Civ. A.) 281 SW 259 [rev on other 
grounds (Commn, A.) 288 SW 151]; 
Texas, etc., R. Co. v. Marrujo, (Civ. - 
A.) 172 SW 588; Missouri, etc., R. 
Co. v. Wood, (Civ. AD)S155 SW 1187; 
Texarkana, ete., R. Co: -v.2Frigia, 43 
Tex. Civ. App. 48, 95 SW 563; In- 
ternational, etc., R. Co... v. Locke, 
(Civ. A.) 67 Sw 1082; Texas, etc., 
R. Co. v. Hightower, 12 Tex. Civ.’ A. 
41, 33 SW 541. 

[a] Variance held immaterial.— 
(1) Between an allegation that de- 
fendant caused the engine to run up- 
on deceased, and proof that it was a 
car at the other end of the train 
backed by the Rong ine Alabama 
Great Southern R. Co. v. McFarlin, 
174 Ala. 637, 56 S 989. (2) Between 
an allegation that the train ran into 
an automobile at a crossing, and 
proof showing that the automobile 
ran into the train, Taylor v.. Whee- 
loek,, 249) Til. <A. 152. (3) Between 
a complaint proceeding on the theory 
of deceased’s being struck by a train 
while he was in the street at a cross- 
ing, and evidence of it being while he 


was rightfully attempting to go 
around another train blocking tne 
crossing. Chicago, etc., 


RB; iGo; 

Hunter, 65 Ind. A. 158, 113 NE 773. 
(4) Between an) allegation that the 
engineer reversed his engine and 
started in the direction of the cross- 
ing at a rapid rate of speed, and 
proof that after reversing his en- 
gine he caused it to move slowly over 
the track to the point, where the ac- 
cident occurred. Leavitt v. Terre 
Haute, etc, R. Co., 5 *Indy A, 5135981 
NE 860, 32 NE 866. (5) Between an 
allegation that a pedestrian was 
crossing in one direction, and proof 
that he was crossing in the opposite 
direction. Texas, etc., R. Co. v. Mar- 
rujo,, (Tex. Civ. A.) 172 SW 588. (6) 
Between an allegation of negligent 
operation of a train against a team 
and. vehicle of the traveler, hurling 
him from the vehicle, and proof of 
the negligent operation of the train 
causing the collision, although the 
traveler is shown to have jumped 
from his vehicle, and not to have 
been hurled therefrom. Missouri, 
etc., R. Co. v. Wood, (Tex. Civ. A.) 
155 SW 1187. (7) Where it appears 
that atl the trains at thé crossing in 
question were operated by defendant, 
and that it was just as responsible 
for one as the other, it is not a mate- 
rial variance where the proof shows 
that a train other than the one de- 
scribed in the complaint committed 
the wrongful act. Indianapolis, etc., 

. Co..v. Neubaucher, 16. Ind. Ay 21, 
43 NE 576, 44 NE 669. (8) Where 
the gist of the complaint is that the 
injury was caused by the negligence 
of defendant in propelling unguard- 
ed cars against other detached cars, 
forcing them over the crossing, it is 
not a material variance where the 
proof shows that the injury was not 
caused by a “flying switch” as al- 
leged, especially where the descrip- 
tion following such allegation shows 
that a “flying switch” was not meant. 
International, etc., R. Co. v. Dyer, 76 
Tex. 156, 18 SW 3877. (9) Plaintiff, 
alleging ‘that a train ran into his au- 
tomobile, could prove that the auto- 
mobile running near the side of the 
train was struck by caboose steps. 
Louisville, etc., R. Co. v. Mahoney, 
220 Ky. 30, 294 SW 777. 

[b] Place of accident.—There is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1972-1973] 


if defendant is not misled thereby.8+ 
allegations of a complaint are sufficient to allege both 
willful misconduct and ordinary negligence, there 
is no variance because only ordinary negligence is 
Under a complaint charging simple neg- 
ligenee, recovery may be had upon proof of subse- 


proved.° 


10 8 
quent negligence.’® 


[§ 1973] 5. Evidence*—a, Presumptions and Bur- 
The general rules 


den of Proof’#—(1) In General. 
as to presumptions which may or 


no material variance (1) between an 
allegation that a hand car by which 
plaintiff's team became frightened 
was poRieont hy left on a farm cross- 
ing. ana proof that the car was not 
within the traveled way of the cross- 
ing (Baltimore, etc., R. Co. vy. S'augh- 
ter, 167 Ind. 330, 79 NE 186, 7 LRANS 
597), (2) or between an allegation 
that plaintiff was injured at a cross- 
ing at a public hig‘hway over defend- 
ant’s railroad track, and proof that 
the highway was not legally laid out 
for defendant’s right of way but that 
defendant by its acts and acquies- 
cence in the public use of the cross- 
ing as a public highway had made 
such crossing a highway as to the 
public (Coulter v. Great Northern R. 
Co., 5 N. D. 568, 67 NW 1046). (3) 
Plaintiff is entitled to recover for in- 
jury from a defective crossing ap- 
proach before reaching the railroad’s 


right of way, although alleging that: 


the accident occurred on the right of 
way. Galveston, etc., R. Co. v. Ro- 
driguez, (Tex. Civ. A.) 281 SW 259 
[rev on other grounds (Commun. A.) 
288 SW 151]. 

{c] Time of accident.—It is not a 
variance that the injury is 
proved to have been sustained on a 
day different from that alleged. Au- 
gusta, ete., R. Co. v. McElmurry, 24 


Ga. 75. 
81. -Illinois Cent. R. Co. v. Kief, 
111) Ell. A. .354;, Chicago, etc.; R. Co. 


v. Collins, 84 Ind. A. 41, 142 NE 634, 
143 NE 712; Peabody v. Northern 
Pac. R. Co., 80 Mont. 492, 261 P 261. 

€2. Howell v. Great Northern R. 
Co., 125 Minn. 137, 145 NW 804. 

83. Miles v. Hines, 205 Ala. 83, 87 
S 887; Saxon v. Central of Georgia 
R. Co., 192 Ala. 434, 68 S.313; Louis- 
ville, etc., R. Co. v. Calvert, 172 Ala. 
597, 55 S, 812. 

Subsequent negligence see supra § 
1963. 

84. Cross references: 

Burden of proof generally see Evi- 

dence §§ 13-24. 

Matters to be proved under pleadings 

see supra § 1970. 

Presumptions and burden of proof: 

As to: 

Negligence generally see Negli- 
gence §§ 738-786. 
Ownership and _ operation 
road see supra § 1191. 
In action for wrongful death see 


of 


death §§ 164-167. } 
Presumptions generally see HEvi- 
dence §§ 25-88. 
85. See Evidence §§ 25-88. 


86. See Negligence §§ 738-749. 

87. See cases infra this note. 

[a] Approval of switch.—The ap- 
proval of a “split-switch” by the rail- 
way board as provided by statute on 
a public highway cannot be pre- 
sumed from the fact that no com- 
plaint or application has been made 
to such board for such approval. 
Brunelle vy. Grand Trunk R. Co., 
Ont. L. 220. 

{[b] Acting in line of authority.— 
A brakeman sitting in the fireman’s 
seat on the engine, ringing the bell 
and keeping lookout, may be as- 
sumed to be acting in line of his au- 
thority... Louisville, ete.,, R. Co. Vv. 
Rush, 22 Ala. A. 195, 114 S 21. 

{c] Public street.—Proof that a 
way over a railroad in a city was 
plotted as a street, that it had been 
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Burden of proof. 
burden of proof in an action for injuries at a railroad 
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from the proof of other facts in civil actions gen- 
erally,§> particularly in actions for negligence,’® 
apply in an action for injuries at a railroad cross- 


As in other civil actions®® the 


crossing is on plaintiff to establish by a preponder- 


must be drawn 


in constant use as a crossing for a 
number of years, and that both the 
city and the railroad company had 
recognized it as a street, raises a 
presumption that it was a_ public 


street. Boss v. Illinois Cent. R. Co., 
210 Ill. A. 668. 
{d] .Necessity for gates or flag- 


man.—wW here gates maintained 
across a way are closed while trains 
are passing only during the day, not 
being used after seven or eight 
o’clock in the evening, and no flag- 
man is stationed there after that 
‘hour, the inference, if any, to be 
drawn, is that after that time such 
precautions are unnecessary. Gia- 
como v. New York, etc., R. Co., 196 
Mass, 192, 81 NE 899. 

fe] Duty to maintain and repair 
crossing.—Where a _ railroad com- 
pany has continuously maintained 
and repaired for many years a cross- 
ing, originally constructed by virtue 
of some agreement, the details of 
which are not available, the presump- 
tion would be that the contract so 
provided, as such maintenance is 
conelusive evidence of a recognized 
duty, although the agreement impos- 
ing it has been lost. Jennings v. 
Bey: vam etc., R. Co., 84 Pa. Su- 
per 

[f] Control of appliances.—(1) 
Where a railroad appliance, such as 
a safety gate, maintained to protect 
the public, is in its proper place and 
performing its intended function, it 
is prima facie evidence that it 
under the railroad’s control. 
v. Philadelphia, etc., R. Co., H 
343, 103 A 730. (2) Where safety 
gates are erected at a street cross- 
ing, as required by ordinance,-it may 
be presumed, in the absence of evi- 
dence to the contrary, that each rail- 
road using it assumed and undertook 
to perform the duty of managing the 
gates, and appointed a flagman, so as 
to be each liable for his negligence. 
Record v. Pennsylvania R. Co., 76 N. 
Te a 28 00 eae A s62. Patt 175 Nig deais 
311, 67 A 1040]. 

Cs] Knowledge of facts: (1) In 
the absence of evidence to the con- 
trary it will be presumed in such an 
action that a flagman stationed at 
the crossing by the company knew at 
the time of the accident of a fact 
which it was his duty to know (Chi- 


cago, etc., R. Co. v. Clough, 33 Tll. A. 
129 [aff 134 Tl. 586, 25 NE 664, 29 
NE 184]), (2) such as that a train 


was approaching the crossing (Chi- 
eago, etc., R. Co. v. Clough, supra), 
(3) ‘that the company, through its 
employees, had notice of conditions 
which had existed for some time at 
the crossing (Louisville, ete., R. Co. 
v. Davener, 162 Ala. ee 50 S 276; 
Central of Georgia R. Co. v. Par- 
tridge, 136 Ala. BRT, 34 S 927; Weller 
v. ‘ehigh, ete., R. Co., 81 Nighi 
96,-79 A 259), (4) that the company 
and its engineer knew that a private 
erossing had been established and 
was being maintained over the rail- 
road track (Ressler v. Wabash R. Co., 


152 Iowa 449, 182 NW 827; Harri- 
man v. New ‘York, eter in CO, oe 
N. Y. 398, 171 NE 686). (5) Where 


one was familiar with the crossing 

it will be presumed that he knew of 
a speed ordinance affecting trains 
and cars at that place. Merwin v. 
Northern Pac. R. Co., 68 .Wash. 617, 


*By HENRY H. SKYLES ($§ 1973-2025). 


ance of evidence all the facts essential to constitute 
his alleged cause of action,®® such as that. the person 
injured or killed traveled the public road on ap- 


123 P 1019. (6) A teamster will be 
presumed to have known of an ordi- 
nance limiting the speed of trains 
over the crossing and acted on the 
assumption that they would be oper- 
ated not in excess of such speed. 
Gibbons v. Aurora, etc., R. Co., 177 
Lid Ae Oe Sep ate b63 Ill. 266, 104 
NE 1063]; Merwin v. Northern Pac. 
R. Co., 68 Wash. 617, 123 P1019. (7) 
Where the person injured was fami- 
liar with the crossing, he is pre- 
sumed to have known of the dangers 
in crossing there. Sweeo v. Chicago, 
etc., R. Co., 183 Wis. 234, 197 NW 805. 
[hj Operation of gates.—(1) 
Where one killed in a railroad cross- 
ing accident was not a resident of 
the place where the accident oc- 
curred, it is a reasonable inference 
that he did not know the hours dur- 
ing which the crossing gates were 
operated. Wyseur v. Davis, 58 Cal. 
A. 598, 209 P 2138. (2) Where a truck 
driver had traveled over a railroad 
crossing customarily for two years, 
he is presumed to have known that 
the gates were not operated early in 
the morning. Sweeo v. Chicago, etc., 
R. Co., 183 Wis. 234, 197 NW 805. 
88. See Evidence g§ 13-24. ‘ 
B97 U: —Curtis v. Louisville, 
etc., R. Co., 232 Fed. 109, 146 CCA 301, 
Alla,—Alabama Great Southern R. 
CO v. Halladay, 201 Ala, 500, 78 S 
Del.—Short v. Rblade ene. 
R. Co., 23 Del. 108, 76 A 3 
Ill.-Chester v. Gnicoeen 
Co., 247 Ill. A. 505; Kujawa v. Chi- 
cago, ete:, “RoCoylie Dive eacwoco" 
Ind.—Terre Haute, etc., R. Co. 
Brunker, 128 Ind. 542, 26 NH 178. 


ete., 
ete, R, 


Ve 


Md.—State vy. Norfolk, ete., R. Co. 
151 Md. 679, 135 A 827. Sy. 
Co., 226 Mass, 522, 116 NE "248, LRA 
1917E 819. 

Gulf, ete, R. 
Co., 138 Miss. 360, 103 S GEE 

Pa.—Zenzil v. Delaware, ete., 

Gan.—Andreas v. Canadian Pac. R, 
Co. ee Cane. SoG. mae 26 CanLTOce 
LR 

[a] Burden of proof on plaintiff: 
want of authority to run its engine 
and car on the spur track and over 


Mass.—Lynch v. Boston, etce., 
Miss.—Grantham v. 
R. 
Co., 257 Pa. 473, 101 A 809 
Peden He [rev (N. . Terr.) 2 West 
(1) To show, as averred, defendant’s 
the sidewalk where plaintiff’s intes- 


tate was struck. Short v. Philadel- 
phia, ete., R. Co. 23 Del. 108, 76 A 
363. (2) In an action for injury in 


passing behind a train at a crossing. 
to show the location of the lines of 
the street if she wished to claim that 
she was within such lines. Lynch 
v. Boston, etc., R. Co., 226 Mass. 522, 
116 NE 248, LRA1I917E 819. (3) In 
an action for injury from a train 
at a permissive crossing, to show that 
the accident happened at such cross- 
ing. Zenzil v. Delaware, ete., R. Co,, 
257 Pa. 473, 101 A’ 809. (4) In an 
action for injury from excessive 
speed, to show that the crossing was 
in ‘a thickly peopled portion of the 
city or town.” Andreas v. Canadian 
1E22WoL Bay Mtoe aeivin (Grids she fOmieals rity ecb) 
CanLTOceNotes 72 [rev (N. W. Terr.) 


2 WestLR 349]. 

[b] In action for frightening 
horses, the -party injured need not 
prove that the horses were docile or 


that he could have heard the signals 
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proaching the crossing,®® or that the crossing was on 
but where there is positive 
uncontroverted evidence to that effect, he need not 
prove the manner and method of its establishment 
In an action under some statutes, plain- 
tiff also has the burden of proving the injured per- 
son’s presence on the tracks ahead of the engine.®® 
If defendant overcomes plaintiff’s prima facie case 
it is then incumbent upon plaintiff to give further 


a public highway;°? 


as such.°? 


evidence.°?4 
Defenses. 


guilty of contributory negligence.* 


[§ 1974] (2) As to Negligence of Defendant—(a) 
As in actions for negligence in gen- 
eral,? in the absence of statute® there is no presump- 
tion, in an action for injuries at a railroad crossing, 


In General. . 


if sounded and ‘would have stopped 
and could have controlled his horses 
at the distance where he would have 
stopped in order to make out a cause 
of action, whatever presumption 
there is as to these points being in 
his favor. Terre Haute, etc., R. Co. 
v. Brunker, 128 Ind. 542, 26 NE 178. 
i 80. Kerr v. Bush, (Mo. Aye 205 
SW. 393. 

91. Bugg v. Cook, 32 Ga. A. 116, 
122 SE 714. 
. $2. Bugg v. Cook,. supra. 
- ‘93; Curtis v. Louisville, ete., R. 
Co., 232 Fed. 109, 146 CCA 301 (con- 
struing Shannon "Code §§ 1574-1576). 

[a] Thus, under a statute which 
makes the railroad company abso- 
lutely liable in case it fails to take 
eertain precautions when a person 
or obstruction appears upon. the 
track in front of the engine, the bur- 
den is on plaintiff in an action for 
the death of one run down by a train 
at a crossing, and who contends that 
the railroad company did not take the 
required precautions, to show that 
intestate was upon the tracks ahead 
of the engine. Curtis v. Louisville, 
etc., R. Co., 232 Fed. 109, 146 CCA 301. 

94. Dougherty v. Chicago, etc., R. 
Co., 20 S. D. 46, 104 NW 672. 

95. Denison, etc., R. Co. v. Foster, 
28 Tex. Civ. A. 578, 68 SW 299. And 


see cases infra notes 96-99. 
96. Clark v. ‘Mississippi River, 
etc., R. Co., (Mo.) 23 SW (2d) 174; 


Barnes v. Pennsylvania Ri 2CO., me ae 
Dist. & Co. 592 
ree ed Tilustration.— Where, Be), 
motorist’s action for injuries sus- 
tained because of a defective bridge 
maintained by the railroad company 
at a highway intersection, defendant 
seeks to invoke the Public Service 
Commission Law, the burden is on it 
to show that the commission had as- 
sumed jurisdiction. Clark v. Missis- 
sippi River, etc., R. Co., (Mo.) 23 SW 
(2a) 174 
iba Responsibility for accident. 
—Where an action is begun against 
a railroad company for damages to 
an automobile caused by a collision 
with a car of a street passenger rail- 
way permitted to use the tracks of 
the railroad, the burden is on the 
railroad to establish facts supporting 
its denial of liability or any agree- 
ment between the two companies 
avoiding the railroad’s liability. 
Barnes v. Pennsylvania R. Co., 3 Pa. 
Dist. & Co. 592. 

97. Ark.—Louisiana, etc., R. Co. 
vy, Woodson, 127 Ark. 323, 192 SW 174. 

Fla.—Covington v,. Seaboard Air 


Where plaintiff, by his evidence, makes 
out a prima facie case of culpable negligence on the 
part of defendant,®® the burden is then on defendant 
company to show any matter of affirmative defense,° 

such as to show freedom from negligence on “its 
part,?? or that the accident was unavoidable®* or 
was attributable to some other and excusing cause,°® 
or in some jurisdictions that the person injured was 
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as to the negligence of defendant,‘ or as to its failure 
to observe some precaution being or not being the 
proximate cause of the injury.® 
hand, in the absence of evidence to the contrary, it 
will be presumed that defendant, through its serv- 
ants, was not guilty of negligence but exercised due 
care with respect to the thing or condition which 
caused the accident at the crossing,® such as that 
the engineer was faithful in the pérformance of his 


But on the other 


duties,’ that the railroad company complied with a 


statutory requirement as to the ringing of a bell on 
the locomotive as it was approaching a crossing,® 
that the usual rate of speed of trains over a given’ 
crossing is reasonable, and not negligent,® and the 
fact that the train was behind the usual time raises 
no presumption of negligence in the event of an 
accident at a crossing.?° 

Burden of proof. As in actions for negligence in 


general,1! in the absence of statute’? the burden of 


Line R. Co., 128 S 426. 

y.—Louisville, ete., Co. 
Comley, 173 Ky. 469, 191 as 96, LRA 
1917C 978. 

N. Y.—Corbally v. Erie R. Co., 97 
App. Dive 21, 89 NYS 577, 

Pa.—Rowe v. Western Maryland 
R. Co., 224 Pa. 405, 73 A 456. 

Tenn.—Middle Tennessee R. Co. v. 
McMillan, 134 Tenn. 490, 184 SW eS 

Tex. —Denison, Sten mee CO 
Foster, 28 Tex. Civ. A. 578, 68 SW 299, 

Vt.—-Wakefield v. Connecticut, etc., 
R.-Co., (37 Vt. 330,. 86 AmD yall 

fa] Omission of warning signal. 
—If there is an omission to ring the 
bell or sound the whistle on ap-. 
proaching a highway crossing and an 
injury is occasioned thereby, the bur- 
den is on the company to show that 
such omission was reasonable and 
prudent, and the liability of the com- 
pany depends upon whether in the 
judgment of the jury, on all the evi- 
dence, in view of the actual condi- 
tion of things at the time, the omis- 
sion was reasonable and _ prudent. 
Wakefield v. Connecticut, etce., R. Co.. 
37 Vt. 330, 86 AmD 711. 

[b] Evidence held sufficient, in 
an action for injuries from a horse’s 
becoming frightened at the unneces- 
sary back-ringing of a signal bell at 
a grade crossing, to shift the burden 
to defendant company to show its 
freedom from fault. Louisville, etc., 
Re. Copp van Ccomiley, 2173) Key. 469: 191 
SW 96, LRA1917C: 978. 

Burden of showing negligence see 
infra °§. 1974. 

98. Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR 75. 


99. Hollins v. New Orleans, etc., 
R. Co., 119 La. 418, 44 S 159. 
1. See infra § 1981. 


2. See Negligence § 739. 

3. Statutory presumptions see in- 
fra §§ 1976-1978. 

4. Cleveland, sete... JR. “Co. favs 
Champe, 55 Ind. A. 243, 102 NE 868. 

As to existence of defect or hap- 
pening of accident or injury see in- 
fra § 1975. 

5. Chisolm vy. Seaboard Air Line 
R. Co,, 121, 8S: C..394, 114 SH 500, 

[a] Thus, if there was a failure 
to give due warning of a train’s ap- 
proach to a point where the track 
was crossed by a traveled path, it 
cannot be assumed, as a matter of 
fact, that if the warning had been 
given, a pedestrian, although hard 
of hearing, would not have heard the 
warning in time to avoid going on the 
track. Chisolm v. Seaboard Air Line 
R. Co., 121 8. C. 394, 114 SE 500. 


“Civ. A.) 234 SW 919; 


proof, in an action for injuries at a railroad crossing, 
is in the first instance on plaintiff to show by a pre- 
ponderance of evidence the alleged negligence on the 
part of the railroad company or its employees,** 


6 Frank v. Reading Co., 297 Pa. 
233, 146 A 598; Lapinco v. Philadel- 
phia, etc., R. Co., 257 Pa. 344, 101 A 
767; Texas, etc., R. Co. v. Diaz, (Tex. 
Southern Tract. 
v8 v. Owens, (Tex. Civ. A.) 198 SW. 

{a] Watchman in tower, who 
could not be called as a witness, will 
be presumed to have been doing his 
duty, and on the fookout for the 
train. Sharpless vy. Delaware, ete., 
R. Co., 286. Pa. 439, 1383 A 636. 

7 Milward v. Wabash R. Co., 207 
Mo. A. 345, 232 SW 226; Caledonian 
Ins. Co." Vv. Pirie; Ro'Co., 219° App. Divs 
685, 220 NYS 705. 

[a] Thus (1) it will be presumed 
that the engineer was in his proper 
place in the cab, looking down the 
track, for the purpose of observing 
those who might be upon the cross- 
ing. Murrell v. Kansas City, etc., R. 
Co., 279 Mo. 92, 2183 SW 964; Mil- 
ward v. Wabash R. Co., 207 Mo. A: 
345, 232 SW 226. (2) And if he does 
not testify, it will be presumed, if 
there was no obstruction to his view, 
that he saw the injured person as he 
approached the crossing. Milward v. 
Wabash R. Co., supra. 

8. Grantham v. Gulf, etc., R. Co., 
138 Miss. 360, 103 S. 131. 

[a] Presumption not applicable. 
—In an action for injuries to a pas- 
senger of a bus struck by a train at 
a crossing, in which all the facts and 
circumstances connected with the 
injury are fully disclosed by the evyi- 
dence and there is a Sharp conflict in 
the evidence as to whether the loco- 
motive bell was rung as required by 
statute, the presumption that the 
railroad complied with the statute 
and rung the bell does not obtain, 
since in such case the question is to 
be decided by the jury from the evi- 
dence. Grantham vy. Gulf, ete, R. 
Co., 188 Miss. 360, 1038 S 131. 

9. Robison vy. Oregon-Washington 
R.,, ete., Co. 90 Or.) 490,507.6. P b94: 

10. State Vv. Philadelphia, CEC kt. 
Co, 4% Wid 76; : 

11. See Negligence § 750. 

12. Statutory presumption see in- 
fra § 1976. 

13. U. S.—Illinois Cent. R. Co. v. 
O'Neill, 177. Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
SCt 694 mem, 54 L, ed. 899 mem]; 
Morris: iv. Chicago, pete... RR: ¢Co., 26 
Fed, 22. 

Ala.—Georgia Cent. R. Co. v. 
Foshee, 125 Ala. 199, 27 S 1006. 

Ariz.—Southern Pac. Co. v. Fish- 
er,274 P 779. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1974-1975] 


the fact of the injuries,'* and that such negligence 
was the proximate cause of the injuries;!® and in 
some jurisdictions that the person injured was free 


from contributory negligence.1® 
Willful or wanton negligence. 


ployees.?? 

on willful or wanton negligence on the part of de- 
Cal.—Vaca v. Southern Pac. Co., 

91 Cal. A. 470, 267 P 346. 
Conn.—Elliott v. New York, ete, 

R. Co., 84 Conn. 444, 80 A 283. 
Del.—Welch v. Baltimore, ete, Ri 


Co., 23 Del. 140, 76 A 50. 
Fla.—Davis v..Cain, 86 Fla. 18, 97 


S305. 

I1l.—Chicago, ete., R. Co. v. Appell, 
103) Til MA. 185; “Cleveland, ‘etc., R. 
Go. v. Richey, 43° Ill. A. 247. 

Ind.—Cleveland, ete., R. Co. v. Van 
pee ne her, b2™ Ind.» AY 156; 9%" NE 

Iowa.—Dusold v. Chicago Great 
Western R. Co., 162 Iowa 441, 142 


NW 213; Crawford v. Chicago Great 
Western R. Co., 109 Iowa 4338, 80 NW 
519; Willoughby v. Chicago, etc., R. 
Co., 37 Iowa 432. 
Ky.—Nashville,_ etce., 
Byars, 233 Ky. 309, 25 swe (ay 733. 
La.—Lanier v. Missouri Pac. R. 
Co.) 9 Tat Al536,. 119 S710. 
Me.—Lesan vy. Maine Cent. R. Co., 
TT Me. 85. 


Md.—Riley v. New York, etc., R. 
Co., 90 Md. 53, 44 A. 994; State v. 
Philadelphia, ete., R. Co., 47 Md. 76. 

Mich.—Tomes vy. Detroit, etc, R. 
Co., 240 Mich. 133, 215 NW 308. 

Minn.—Franklin _ v. Minneapolis, 


R. Co., 179 Minn. 480, 229 NW 

H.—Kingsbury v. Boston, 

isu “Go, 49 N. H. 203, 106 A 642. 

N. J.—Siracusa v. careers City. BR. 
Co., 682N. J. Li. 446, 53 A 547. 

N. Y.—Wieland v. Delaware, ‘etc., 
Canal Co., 167 N. Y. 19, 60 NE 234, 82 
AmSR 107; Tucker v. New York 
Gent) etes, Re Con 124° Ne ¥. 3087" 26 
NE 916, 21 AmSR 670; Kelsey v. 
Jewett, 28 Hun 51; Spencer v. Utica, 
etc:, &. Co.) 5: Barb: 337. 

C.— Duffy Vv. Atlantic, “etc., —R. 
Co; "144.N. C. 36. 56 SE 5573 Kearns 
ne Southern x Co., $39) IN: C. 470, 52 

BE : 

Oh.—Palmer- v. Erie R. Co., 22 Oh. 
Cire CHIN: Sl -235. 

Pa.—Grimes v. Pennsylvania R. 
Co.; 289 Pa. 320, 137 A 4513 Black v. 
Bessemer, etc., R. Co., 216 Pa, 173, GO 
A 405, 116 AmSR 766. 

Tenn.— Middle Tennessee R. Co. v. 
McMillan, 134 Tenn. 490, 184 SW 20. 

Tex.—Texas, etc., R. Co. v. Greene, 
(Civ. A.) 291 SW 929 [aff (Commn. 
A.) 299 SW 639]; Southern ‘Tract. 
Go. v. Owens, (Civ. A.) 198 SW 150. 

Va.—Richmond, ete., R. Co. v. Yea- 
mans, 86 Va. 860, 12 SE 946. 

W. Va.—Carnefix v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SH 219. 

Que.—Curry v. Canadian Pac. R. 
Co., 66 Que. Super. 476. 

fa] It is plaintiff’s duty to intro- 
duce testimony (1) establishing pri- 
ma facie that the railroad’s servants 
were not exercising ordinary care. 
Southern Tract. Co. v. Owens, (Tex. 
Civ. A.) 198 SW 150. (2) He is bound 
to do more than merely raise a rea- 
sonable presumption of negligence 
on the railroad’s -part. Richmond, 
‘etc., &. Co, v. Yeamans, 86, Va. 860, 
12 SE 946. 

[b] To 


ete., 


establish negligence at 
crossing in a town, plaintiff must 
prove either that the precautions 
adopted were inadequate, under ordi- 
nary circumstances, to protect trav- 
elers, or that the precautions adopted 
were not observed. Norfolk, etc., R. 
Co. v. Wilkes, 137 Va. 302, 119 SE 
122. 

[ec] s 
defendant’s negligence; 


-Burden is on plaintiff to show 
(1) As to the 


In an action for 
negligence plaintiff need not prove willful or wan- 
ton misconduct on the part of the company’s em- 
But where the cause of action is based 
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fendant, the burden is on plaintiff to prove such 
In such an action it will be presumed that 
the company informed the engineer of all the perils 


and dangers incident to the operation of his train 


escape of steam. Louisville, etc., R. 


Co. v. Lee, 186 Ala. 182, 33 S 897, 96 
AmSR 24; Omaha, ete., he /Go.eev. 
Clarke, 39 Nebr. 65, 57 Nw 545. (2) 


As to a warning bell at a crossing. 
Vaca v. Southern Pac. -Co., 91 Cal. A. 
470, 267 P 346; Kingsbury v. Boston, 
etc., R.,.79 N. HL 203, 106 A 642. (38) 
In having the gate down at a cross- 
ing. Davis v. Schroeder, 291 Fed. 
47. (4) In failing to protect the 
crossing by a gate or flagman. El- 
liott v. New York, etc., R. Co., 84 
Conn. 444, 80 A 288. (5) In running 
the train at an excessive rate of 
speed. Elliott v. New York, etc. R. 
Co., supra. (6) In not sounding the 
locomotive’s bell and whistle. Kulp 
Transp. Lines vz.Erie R. Co:, 132 
Misc, 821, 230 NYS 490. (7) In not 
keeping a proper lookout, or in not 
stopping the train in time. Thrash 
Vv. Vicksburg, ete., Ri Co.) 139 ua. 1 
71 S$ 197. (8) In failing to stop the 
train after collision with an automo- 


bile. Batchelor v. Atlantic Coast 
Line R. Co., 196 N. C. 84, 144 SE 542, 
60 ALR 1091. (9) In collision be- 


tween an automobile and a vain Rey ie 
crossing. Nashville, etc., 

Byars, 233 Ky. 309, 25 SW bay 733: 
Lanier v. Missouri Pac. R. Cond La. 
A. 586, 119 S 710; Toups v. Morgan’s 
Louisiana, etc., R., etc., Co., 4 La. A. 
136; Cockraft v. Vicksburg, etc., R. 
Co. La. A. 684; Director-Gen. of 
Railroads v. Lucas, 130 Va. 212, 107 
SE 675. (10) In leaving a train 
across a highway without lights. St. 
Louis-San Francisco R. Co. v. Guth- 
yee Ala. 613, 114 S 215, 56 ALR 
apt 

[d] Additional iguals.- The bur- 
den is on plaintiff to prove affirma- 
tively the facts which impose upon 
a railroad company the duty of giv- 
ing a cautionary Signal in addition to 
that required by statute. Siracusa 
VacAtianticnCity “Rh. Co. 68 sine J. a. 
446, 53 A 547 

14, Covington v. Seaboard Air 
Line R. Co., (Fla.) 128 S 426; At- 
lantic Coast Line R. Co. v. Watkins, 
97 Mla. 350, 121.S 95; Willoughby vy. 
Chicago, ete., R. Co., 37 Iowa 432; 
Middle Tennessee R. Co. v. MecMil- 
lan, 134 Tenn. 490, 184 SW 20. 

15. U. S.—Davis v. Schroeder, 291 
Meds, 475 illinois “Cent... RR: “Con cv: 
O’Neill, 177 Fed. 328, 100 CCA 658 
[certiorari den 217 U. S. 604 mem, 30 
SCt 694 mem, 54 L. ed. 899 mem]. 

Del.—Martin vy. Baltimore, etc., R. 
Co., 16 Del. 123, 42 A 442. 

Fla.—Davis v. Cain, 86 Fla. 18, 97 


S 305. 

Hl.—Edwall vy. Chicago, ete. R. 
Co., 208 Ill. A. 489; Kujawa v. Chi- 
cago, ete, Ro wCo. TS Dies Ag aa25r 
Cleveland, ete., R. Co. v. Richey, 43 
Til, A. 247. 

Ind.—Chicago, etc., R. Co. v. Neiz- 
godski, 66 Ind. A. 557, 118 NE 559. 

Iowa.—Willoughby v. Chicago, 
etc., R. Co., 37 Iowa 432. 

Ky.—Nashville, ete, .R. Co. v. 
Byars, 233 Ky. 309, 25 ‘SW (2d) 733; 
Strock v. Louisville, etch ReaCos, 145 
Ky. 150, 140 SW 40. 

La.—Younger v. Red River, etce., 
R. Co., 12 La. A. 214, 125 S 772; Cock- 
raft v. Vicksburg, etc., R. Co., eeea 
A. 684. 

Me.—Lesan v. Maine Cent. R. Co., 
77 Me, -85. 

Md.—Baltimore, “6tc.;° R.- Co. ° v. 
Stumpf, 97 Md. 78, 54 A 978; State v. 
Philadelphia, etc., R: Co., 47 Md. 76. 

Mich.—Thomas v. Chicago, etc., R. 


at that point,!® and therefore it is not ineumbént on 
plaintiff to show that the engineer had knowledge 
of the condition at the crossing.?° 

[§ 1975] (b) Existence of Defect or Happening 
of Accident or Injury—aa. In General. 


In the ab- 


Co., 86 Mich. 496, 49 NW 547. 
Minn.—Franklin v. Minneapolis, 


one R. Co., 179 Minn. 480, 229 NW 

N. H.—Collette v. Boston, etc., R. 
Co,, 83 N. H. 210, 140A 176" Gage w: 
Boston, ete., R. Co., 77 N. H. 289, 90 A 
855, LRA1915A 363. 


N. Y.—Wilds v. Hudson River R. 
Co., 24 N. Y. 480, 283 HowPr 492 [rev 
33 Barb. 503]; Kelsey v. Jewett, 28 
Hun 51; Culhane v. New York Cent., 
etc., R. Co., 67 Barb. 562. 

N. C.—Duffy v. Atlantic, ete, R. 
Co., 144 N. C. 26, 56 SE 557; Kearns 
v. Southern R. Co., 189 N. C. 470, 52 
SE 131. 

Okl.—Ft. Smith, ete., R. Co. v. 
Jones, 63 Okl. 228, 163 P 1110; Chi- 
cago, etc., R. Co. v. Barton, 59 Okl. 
109, 159 P 25@. 

Pa.—Waltosh v. Pennsylvania R. 
Col 259" Pa 3 12.) LOS Aap: 

Rous: —Davis v. Julien, 25 Que. K. B. 


oral Backing engine.—The fact 
that a locomotive engine has been 
moved backward on a line of railway 
may constitute a fault; but in order 
to make the owner responsible for the 
results of an accident happening un- 
der such conditions, it is necessary for 
the injured person to establish the 
causal connection between the fault 
and the occurrence of the accident. 
Davis v. Julien, 25 Que. K. B. 35. ; 
_ [b] Defective crossing.—One su- 
ing a railroad for damages to an auto- 
mobile, claimed to have resulted from 
the railroad’s negligence in permit- 
ting a highway crossing on its line to 
become in bad state of repair, had the 
burden to prove that the damage 
claimed was caused by a defect in 
the crossing. Younger v. Red River, 
etc., R. Co., 12 La. A. 214, 125 S 772: 

[c] Inadequacy of warning signs, 
—A traveler who alleges that inade- 
quacy of warning signs proximately 
caused the injury must establish that 
he would have seen an adequate sign 
had there been one and would have 
acted so as to avoid the collision. Col- 
létte v. Boston, ete:, R. Co., 88 N. He 
210, 140 A 176. 

[d] Obstruction of street.—The 
burden is on plaintiff to show that de- 
fendant unnecessarily an’d wrongfully 
obstructed a public street, and that as 
the proximate cause thereof plaintiff, 
in attempting to turn aside the. runa- 
way horse he was driving, was thrown 
from his vehicle and injured. Duffy 
v. Atlantic, ete, R. Con 144N, C2726, 
56 SH 557. 

16. See infra § 1980. 

17. Southern R. Co. v. Reynolds, 
126 Ga. 657, 55 SE 1039. 

18. Louisville, etc., R. Co. v. Rush, 
208 Ala. 516, 94 's 577; Birmingham, 
ele R. Col ve Campbell, 203 Ala. 296, 
82 8S 546; Alabama Great Southern R. 
Coma: Smith, LO GP Alar (iige las a Re 
Cleveland, éte., Ro Co vo Starks, 
Hee A. 341, 106 NE 646, (A.) 102 NE 

[a] Thus, where, in an action for 
damage to an automobile, it is claimed 
that the railroad's negligence in op- 
erating the train at an excessive speed 
and in not signaling its approach to 
the crossing constitutes wanton con- 
duct, the burden of proof is on plain- 
tiff. Louisville, ete., R. Co. v. Rush, 
208 Ala. 516, 94S 577. 

19. ‘Central of Georgia R. Co. v. 
Partridge, 1386 Ala. 587, 34 S 927. 

20. Central of Georgia R. Co. v. 
Partridge, supra. 
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a 


sence of statute?! or evidence to the contrary,?? 
proof of the mere fact of an accident at a railroad 
crossing whereby plaintiff is injured does not raise 
a presumption of negligence on defendant’s part so 
as to warrant a recovery by plaintiff, and does not 
require the company to disprove negligence, or over- 
come any presumption of negligence;?? but the bur- 
den is on plaintiff to show further that the accident 
was due to negligence on the part of defendant.?+ 
-It is not sufficient, to warrant a recovery, to prove 
merely that plaintiff was injured by a train at a 
crossing without proof of negligence in running the 
train,?® but plaintiff discharges the burden of proy- 


21. Statutory presumptions see in- 
fra § 1976. 

22. U. S.—lIllinois Cent. R. Co. v. 
O’Neill, 177 Fed. 328, 100 CCA 658 
.Lcertiorari den 217 U. S. 604 mem, 30 
SCi 694 mem, 54 L. ed. 899 mem] 
Louisiana); St. Louis, ete, R. Co. v. 

hapman, 140 Fed. 129, 71 CCA 523 
(Kansas). 

Ala.—Weatherly v. Nashville, etc., 
Reeon hoo Ala. tb .o,,0L 959. 

Del.—Welch v. Baltimore, etec., R. 
Co., 23 Del. 140, 76 A 50; Buchanan 
v. Philadelphia, etc., R. Co., 24 Del. 83, 
T5 A 872 ; 

Ill —Chicago, etc., R. Co. v. Reilly, 
a Till. 506, 72 NE 454, 103 AmSR 


Ind.—Indianapolis, ete., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334. 
“Ky.—Nashville, etc., R. Co. v. Byars, 
233 Ky. 86°, 25 SW (2d) '733; Cnesa- 
eake, etc., R. Co. v. Preston, 228 Ky. 
72, 15 SW (2d) 427; Chesapeake, 
etc., R. Co. v. Young, 146 Ky. 317, 142 
SW 709; Stuart v. Nashville, etc. R. 
Co., 146 Ky. 127, 142 SW 232; Strock 
v. Louisville, etc., R. Co., 145 Ky. 150, 
140 SW 40. 

La —Washington v. Yazoo, etc., R. 
Co., 11 La. A. 635, 124 S 631. 

Me.—Lesan v. Maine Cent. R. Co., 77 

Missouri 


Me. 85. 

Mo.—Ramey vv. Pac. R. 
Co., 21 SW (2d) 873. 

Nebr —Atchison, etc., R. Co. v. Lo- 

- ree, 4 Nebr. 446. 

N. Y.—Burk v. Delaware, etc., Ca- 
nal Co., 86 Hun 519, 33 NYS 986. 

Pa.—Pennsylvania R. Co. v. Good- 
man, 62 Pa. 329. 

Tex.—Gulf, etc., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538. 

{a] Presumption of negligence 
does not arise from: (1) The mere 
happening of an injury to a passenger 
in an automobile from the lowering of 
safety gates at a crossing. Sgier v. 
Philadelphia, etc., R. Co., 260 Pa. 343, 
103 A 730. (2) The mere fact of colli- 
sion between a motor vehicle and a 
train at a crossing. Chester v. Chi- 
cago, ete. R. Co., 247 Ill: A. 505; 
Nashville, etc., R. Co. v. Byars, 232 
Ky. 309, 25 SW (2d) 733; Ramey v. 
Missouri Pac. R. Co., (Mo.) 21 SW 
(2d) 873. (3) The fact that the horse 
causing the injury was frightened at 
the sight of railroad property. Atchi- 
son, etc., R. Co. v. Loree, 4 Nebr. 446. 

{b] Mere fact of collision between 
train and vehicle at a railroad cross- 
ing furnishes no basis for any infer- 
ence as to whether the accident was 
caused by negligence of the railroad 
company or of the traveler on the 
highway, or of both, or without fault 
of anyone. Western, etc., R. Co. v. 
Henderson, 279 U. S. 639, 49 SCt 445, 
73 L. ed. 884 [rev 167 Ga. 22, 144 SH 
9051; Buchanan v. Philadelphia, etc., 
R. Co., 24 Del. 88, 75 A 872. 

[ec] That person is found dead be- 
neath railroad engine raises no pre- 
sumption that those operating the en- 
gine were negligent or in fault. St. 
Louis, ete., R. Co. v. Chapman, 140 
Fed. 129, 71 CCA 523. 

{d] That person injured is found 
on track near crossing, with no evi- 
dence of how he came there, raises no 
presumption. that the railroad com- 
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pany’s negligence in guarding the 
crossing was the cause of his in- 
jury, or that he was lawfully on the 
crossing. Welsh v. Erie, etc., R. Co., 
ISL Pac46t, 37 2A7 bi3: 

23. Chesapeake, etc., R. Co. v. Pres- 
ton, 228 Ky. 572, 15 SW (2d) 427. 

24 U.S.—St.. Louis, ete., R. Co. v. 
Chapman, 140 Fed. 129, 71 CCA 523. 

Del. Buchanan y. Philadelphia, 
ete; R., Co. 24) Del) (83,75 Ay 82: 

Me.—Lesan v. Maine Cent. R. Co., 

v. Missouri 


77 Me. 85. 

Mo.—Ramey Pac. cin. 
Co., 21 SW (2d) 873. 

Nebr.—Atchison, ete., R. Co. v. Lo- 
ree, 4 Nebr. 446. 

And see cases supra note 22. 

Burden ci proof as to negligence 
generally see snora § 1974. ~ 

25. U. S.—Griffith v. Baltimore, 
etc., R. Co., 44 Fed. 574 [aff 159 U.S. 
603, 16 SCt 105, 40 L. ed. 274]. 

Del.—Reed v. Queen Anne’s R. Co., 
20 Del. 418, 57 A 529. 

Ill.— Illinois Cent. R. Co. v. Cragin, 
(a 8B ts Be ge 

Kan.—Atchison, ete., R. Co. v. Mc- 
Farland, 2 Kan. A. 662, 43 P 788. 

N. Y.—Caledonian Ins. Co. v. Erie 
219 App. Div. 685, 220 NYS 


De 

{a] Thus, where an inference of 
the railroad’s negligence may not rea- 
sonably be drawn from the circum- 
stances surrounding the accident at 
the crossing, or,\where the surround- 
ing circumstances may be as com- 
patible with due care, it cannot be 
said as a matter of law that the facts 
are prima facie sufficient to establish 
negligence under the res ipsa loqui- 
tur rule. Caledonian Ins. Co. v. Erie 
R. Co., 219 App. Div. 685, 220 NYS 705. 

{b] Tllustration.—In an action to 
recover for the death of a child killed 
at a railroad crossing, negligence on 
the part of the operatives of the train 
cannot be presumed from the fact 
that the child was injured, in the ab- 
sence of evidence that it was in such 
a position on the track that the engi- 
neer could have seen it. Atchison, 
ete., R. Co. v. McFarland, 2 Kan. A. 
662, 43 P 788. 

26. Chicago, etc., R. Co. v. Reilly, 
212 Ill. 506, 12 NE 454, 108 AmSK 243; 
Hollins v. New Orleans, etc., R. Co., 
119 La. 418, 44 S 159; Wise v. Dela- 
ware, ete, Ri Co. "82 (NS J. Le 397, 380 
A 459, AnnCas1914D 1071; Rowe v. 
Western Maryland R. Co., 224 Pa. 405, 
[3 A 456. 

[a] Prima facie case.—A traveler 
suing for injuries in a collision with 
an engine at a crossing, who proves 
that the engine, operated backward, 
was not run on schedule time, and 
that the statutory signals were not 
given, prima facie shows negligence in 
the operation of the engine. Wise v. 
Delaware, etc., R. Co., 81 N. J. L. 397, 
80 A 459, AnnCas1914D 1071. 

27. Wabash R. Co. v. De Hart, 32 
Ind. A. 62, 65 NE 192; Moreland v. Di- 
rector-Gen. of Railroads, 96 N. J. L. 
228, 114 A 424; Raper v. Wilmington, 
etc,, R. Co., 126 N.C. 5638, 86 SE 115; 
Denison, etc., R. Co. v. Foster, 28 Tex. 
Civ. A. 578, 68 SW 299. 

[a] It is sufficient prima facie 
for plaintiff, in. an action to recover 


[§ 1975 ie 


ing negligence where his evidence which shows the 
injury discloses in itself that defendant in relation 
to the causal act or omission did not exercise that 
degree of care which the law requires,?® as where it 
is shown that the accident was due to a defective 
crossing, which it is the company’s duty to main- 
tain;?7 and in such a ease the burden of evidence 
is on defendant to show due care.?® 

Doctrine of res ipsa loquitur?®»as giving rise to 
a presumption of negligence does not apply where 
there is merely proof of the fact of the accident or 
injury at a crossing,®® unless the evidence further 
discloses that the accident or injury was one that 


damages for personal injuries caused 
by a defect in a railroad grade cross- 
ing, to prove the defect in the cross- 
ing, exculpation being for defendant. 
Moreland y. Director-Gen. of Rail- 
roads, 96 N. J, L. 228, 114 A 424, 

-[b] Dangerous ‘condition of cross- 
ing is prima facie evidence of_the 
company’s negligence. Raper v. Wil- 
mington, etc., R. Co., 126 N. C2-663; 36 
SE 115. j 

[c] Want of knowledge on the 
part of the railroad company of the 
defective condition of a crossing 
which it was its duty to maintain is 
prima facie evidence of negl gence. 
Wabash R. Co. v. De Hart, 32 Ind. A. 
62, 65 NE 192. , 

[d] In action for injuries caused 
by defect in bridge, plaintiff by proof 
tending to show that the bridge was 
not in safe repair makes out a prima 
facie case and defendant has the bur- 
den of proving that the defect was due 
to a stranger’s removing a plank from 
it if it relies on such fact to relieve 
it from liability. Denison, ete., R. 
Co. v. Foster, 28 Tex. Civ. A. 578, 68 
SW 299. 

23. Rowe v. Western Maryland R. 
Co., 224 Pa. 405, 73 A 456. 

[a] Illustration..—Where cars un- 
der’ the exclusive care of a railroad 
company are run with no one in 
charge over a public crossing at high 
speed, and an accident results, the 
burden is on defendant to show due 
care. Rowe v. Western Maryland R. 
Co., 224 Pa. 405, 73 A 456. 

Burden on defendant generally see 
supra § 1973. 

29. See generally Negligence §§ 
768-786. 

se. U. S.—Michigan Cent. R. Co. 
v. Vastag, 268 Fed. 191 (Illinois). 

Ala.—Weatherly v. Nashville, ete., 
R., 166-Ala. 575, 51 S 959. 

Cal.—Vaca v. Southern Pac. Co., 91 
Cal. A. 470, 267 P 346. 

Ill.—Chicago, etc., R. Co. v. Re‘lly, 
oi Ill. 506, 72 NE 454, 103 AmSR 

N. Y.—Caledonian Ins. Co. v. Erie 
reer 219 App. Div. 685, 220 NYS 
&. 


[a] Res ipsa loquitur not applica- 
ble.—(1) The doctrine cannot be ap- 
plied where it appears that a person 
standing at a street crossing was 
struck by timbers projecting from a 
passing car, and there is no evidence 
as to how, when, or where the car was 
loaded, or how long the timber had 
been projecting or whether defend- 
ant had notice of such condition. Chi- 
cago, etc., R. Co. v. Reilly, 212 Ill. 506, 
72 NW 454, 103 AmSR 248. (2) The 
fact that a motor truck, stalled at a 
railroad crossing on a snowy day, is 
struck by a freight train approach- 
ing on a straight track, does not jus- 
tify a finding of the railroad’s negli- 
gence in failing to see the truck in 
time to stop the train, under the rule 
of res ipsa loquitur, in the absence 
of evidence as to the speed of the 
train, the grade of the tracks, or the 
distance within which the train could 
have been stopped in the exercise of 
reasonable care. Caledonian Ins. Co. 
v. Erie R. Co., 219 App. Div. 685, 220 
NYS 705, 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number, 
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ordinarily would not have occurred if the company 
or its servants had exercised due care.*4 

[§ 1976] bb. Statutory Presumption and Burden 
A statutory provision imposing upon a 
railroad company, in ease of an injury to person or 
property through the operation of a locomotive or 
the burden of proving that 
there was no negligence on the part of the company 
or its agents,°* does not relieve plaintiff of the bur- 
den of proving in the first instance that the cireum- 
stances of the accident were such as to make the 
statute applicable, that is that he was injured in 
person or property by defendant’s train, engine, or 
car at a publie crossing,®* or, where specific acts of 
negligence are alleged, of proving such acts, before 
the burden is east on defendant.?* 
fact of an injury in such a manner and at such a 
place is proved, the statute operates to give rise to 
a prima facie presumption of negligence on the part 
of the railroad company in respect of the injury,?¢ 
and to cast upon it the burden of rebutting such pri- 
ma facie presumption by proving that there was no 
Such a statutory presump- 


of Proof,?2 


car ata aiicone crossing, 


negligence on its part.°? 


[b] Flangeway at crossing.—The 
rule of res ipsa loquitur does not ap- 
ply to the construction of the flange- 
way at a sidewalk crossing, so as to 
show negligent construction, on 
proof that a pedestrian caught his 
heel in the flangeway. Michigan Cent. 
R. Co. v. Vastag, 268 Fed. 191, 194 
(where the court said: “It is nota 
case where the flangeway can be en- 
tirely eliminated, nor can all possibil- 
ity of danger be avoided. In-fact, the 
operation of a railroad oyer a street 
crossing must necessarily be attend- 
ed with some danger. This being the 
case, there is always a possibility of 
some foot or heel being caught. It is 
not a case where a foot thus caught 
necessarily implies a defect in the 
crossing’’). 

31. U. S.—Michigan Cent. R. Co. v. 
Vastag, supra (Illinois). 

Conn.—Hunt v. Central Vermont R. 
Co., 99 Conn. 657, 122 A 563. 

Ill.—Tllinois Cent. R. Co. v. Mc- 
Collum, 122 Tl. A. 531. 

‘ Mass.—Poole v. Boston, etc., R. Co., 
212 Mass. 596, oe NE 471. 
Tex.—Texas, et R. Co. v. Greene, 

(Civ. A.) 291 SW 939 [aff (Comman. A.) 

299 SW 639]. 

[a] Ilustrations.—(1) Injury to a 
pedestrian by being struck by a car 
door of a passing freight train rais- 
es an inference of negligence under 
the rule of res ipsa loquitur, where in- 
spection of the train had been more or 
less casual and in the evening about 


dark. Texas, ete., R. Co. v. Greene, 
(Ciex asGive As) .1291- SW 2929 [att 
(Commn, &.) 299 SW 639]. (2) Where 


evidence tends to establish that a 
railroad crossing danger signal was 
defective, in that at the time of the 
accident it was liable not to operate 
promptly, that it could not fail to give 
timely warning if properly main- 
tained, that both inspection and use 
were in defendant’s control, and that 
its defective condition was not due 
to any act of the persons injured, and 
where there is little, if any, evidence 
of inspection directed to discovery 
of the particular defects complained 
of, the doctrine of res ipsa loquitur 
applies. Hunt v. Central Vermont R. 
Co., 99 Conn. 657, 122 A 563. 

[b] ‘Train breaking apart.—In the 
absence of explanation, the fact that 

a freight train broke apart when the 
frac anid cars were under the exclu- 
sive control of the railroad company 
warrants an inference of negligence 
on its part, in an action for injuries 
in a collision with the rear section 
at a highway crossing. Poole yv. Bos- 
ton, etc., R. Co., 212 Mass. 596, 99 NE 
471. 


Doctrine of res ipsa loquitur gen- 
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But when the 


erally see Negligence §§ 768-786. 
32. As to 
crepe aie negligence see infra § 


Injury to: 

Animal see supra §§ 1632-1637. 

MLV and trespassers see infra 

Violation of statutory requirements 

see infra §§ 1977, 1978. 

33. See statutory provisions. 

34 Southern R. Co. v. Cates, 211 
Ala. 282, 100 S 356 (Code [1923] § 
9955); Central of Georgia R. Co. v. 
Moore, 200 Ala. 213, 75 S 971. 

35. Allgood vy. Hines, 287 Fed. 772 
EC aang Louisville, ete., R. Co. 

. Moran, 200 Ala. 2415 TONS) Te 

“36. Southern R. Co. v. Cates, 211 
Ala. 282, 100 S 356; Birmingham, etc., 
ae Vv. Campbell, 203 Ala. 296, 82 iS 

{a] Proof of collision within town 
at a public crossing is sufficient to 
make out a prima facie case under 
this rule. Dorough v. Alabama Great 
Southern R. Co., (Ala.) 128 S 602. 

{[b] Injuries to wife.—The statu- 
tory presumption of negligence ap- 


. plies in respect of injuries to the per- 


son of plaintiff's wife. Birmingham 
Southern R. Co. v. Lintner, 141 Ala. 
fs 38 S 363, 109 AmSR 40, 3 AnnCas 


87. Southern R. Co. v. Cates, 211 
Ala. 282, 100 S 356; Louisville, etc., 
R. Co. v. Moran, 200 Ala. 241, 76 S 7. 

[a] Thus, where a railroad com- 
pany installed a mechanical signal 
at a crossing and educated the public 
to observe its warning, on failure of 
the device to act in the absence of 
notice or warning in lieu thereof, the 
obligation to rebut the prima facie 
presumption of negligence rests on 
the company. Birmingham Southern 
eres v. Harrison, 203 Ala. 284, 82S 
534. 

38. Lambert v. Southern R. Co., 
214 Ala. 438, 108 S 255; Birmingham, 
OL Cumin CO. wv. Campbell, 203 Ala. 296, 
82 S 546; Central of Georgia R. Co. 
v. Moore, 200 Ala. 213, 75 S 971; Ala- 
bama Great Southern R. Co. v. Smith, 
196 Ala. 77, 71 S 455. But see Wetzel 
Vv. Birmingham Southern R. Co., 204 
Ala. 619, 87 S 96 (holding that, in an 
action for injuries at a road crossing 
within Code [1907] §§ 5473, 5476, a 
charge that before defendant’s serv- 
ants can be found guilty of wanton- 
ness the burden is on plaintiff rea- 
sonably to satisfy the jury that the 
engineer, with knowledge of the cir- 
cumstances and with reckless disre- 
gard of the consequences, operated 
the train at an excessive rate of speed 
and without giving warning is errone- 
ous as misplacing the burden of proof 
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tion and burden of proof, however, does not apply 
where the action is based on wanton or willful mis- 
conduct or subsequent negligence,®® for as to suck 
fact the burden of proof is on plaintiff notwithstand- 
ing the statute.®® 

Statute imposing liability. Under a statutory pro- 
vision making a railroad company responsible for 
all damages caused to persons and property by the 
running of trains, locomotives, or cars,?® proof that 
a person or property was injured by the running of 
a train or locomotive at a publie crossing raises a 
prima facie presumption of negligence on the part 
of the railroad company,*! even as to specific acts 
of negligence charged in the complaint.*# 
presumption of negligence does not add to the weight 
of the evidence introduced as to the fact of defend- 
ant’s negligence,** but merely operates to place the 
burden on defendant railroad company to rebut the 
presumption or inference of negligence by showing 
that there was no negligence on its part.** 
applies notwithstanding the statutory doctrine of 
comparative negligence.*® 
tion does not apply as against a servant of the com- 


This 


This rule 


The statutory presump- 


imposed by the statute). 

39. See infra § 1987. 

See statutory provisions. 
Davis v. Hareford, 156 Ark. 67, 
245 SW 833 (Crawford & M. Dig. 
[1921] § 8562); Davis.v. Seott, 151 
Ark, 34, 235 SW 407; St. Louis, etc.,. 
R. Co. v. Fitzhugh, (Ark.) 180 SW 
490; Kansas City Southern R. Co. 
Vv. Drew, 103 Ark. 374, 147 SW 50; St. 
Louis, etc., R. Co. v. Evans, 80 "Ark. 
19, 96 SW 616; Little Rock, ete., R. 
Co. v. Blewitt, 65 Ark. 235, 45 SW 
548; Ramey v. Missouri Pac. R. Co., 
(Mo.) 21 SW (2d) 873 (construing Ar- 
kansas statute). 

[a] Prima facie presumption of 
negligence is established under this 
rule by proof; (1) Of injury to 2 
pedestrian at a public crossing by 
being struck by an object project- 
ing from a passing train. St. Louis 
etc., R. Co, v. Carr, 94 Ark. 246, 126 
SW 850. (2) Of death or injury toa 
person occasioned by a moving train. 
Hiatt v. St. Louis-San Francisco R. 
Co., 308 Mo. 77, 271 SW 806 (under Ar- 
kansas statute). (3) That a boy of 
sixteen years of inferior capacity for 
one of his age was struck by a train 
while on a railroad crossing. Garri- 
son v. St. Louis, etc., R. Co., 92 Ark. 
437, 123 SW 657. 

[b Where it is conclusively 
proved that a person was killed in a 
collision by a train at a railway 
crossing, a presumption of law arises 
that the railway company was neey 
l'gent. Memphis, ete. R. Co. 
Thompson, 138 Ark. 175, 210 SW 346, 

42. St. Louis, etce., R. Co. v. Fitz- 
hugh, (Ark.) 180 SW 490. 

[a] Illustration.—W here com- 
plainant charges negligence generally 
in running the train against plain- 
tiffs wagon as well as a particular 
negligent act in failing to give the 
statutory signals before reaching the 
crossing, proof that plaintiff was in- 
jured by the operation of the train 
is sufficient to make out a prima fa- 
cie case and shift the burden of proof 
on defendant. St. Louis, ete., R. Co. 
vy. Evans, 80 Ark. 19, 96 SW 616. 

43. Bradley v. Missouri Pac. R. Co., 
288 Fed. 484 (Arkansas). 

44, Bradley v. Missouri Pac. R. Co., 
supra (Arkansas); Davis v. Harefora, 
156 Ark. 67, 245 SW 833; Garrison v. 
St. Louis, etc., R. Co., 92 Ark. 437, 123: 
SW 657; Hiatt v. St. Louis-San Fran- 
cisco R. Co., 308 Mo. 77, 271 SW 806 
(construing Arkansas statute). 

45. Missouri Pac. R. Co. v. Robert- 
son, 169 Ark. 957, 278 SW 357; Davis 
v. Scott, 151 Ark. 34, 235 SW 407. 

Statutory doctrine of comparative 
mee ence generally see supra §§ 1942, 

43 
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pany.*® 

Statute declaring presumption against company. 
Under a statute imposing liability upon the railroad 
company in such eases, unless it shall make it appear 
that its agents have exercised all ordinary and rea- 
sonable care and diligence, and declaring that the 
presumption in all eases shall be against the com- 
pany,*’ the burden of proving the injury is on plain- 
tiff;*® but proof of injury to person or property by 
the running of a train or engine at a public crossing 
raises a prima facie presumption of negligence on 
the part of the railroad company,*® even as to a 
specific charge of negligence in the complaint,°° and 
unless the presumption is rebutted by plaintiff’s own 
evidence®+ the burden is upon the railroad company 
to rebut it by proof that there was no negligence on 
its part,°? or where specific acts of negligence are 
alleged by proof that it was not negligent in the man- 
ner alleged.°? Such a statutory provision has been 
construed to mean that the statutory presumption 
does not outweigh proof or add to the weight of the 
evidence of negligence introduced,** and disappears 
and comes to an end upon the submission of proof 
by the railroad company that its agents have exer- 
cised ordinary care,®® and as so construed, the stat- 
ute is not violative of the due process and equal pro- 


RAILROADS , / 


tection clauses of the Fourteenth Amendment of the 
federal constitution.°* But on the other hand, it has 
been construed to permit such présumption, with- 
out other evidence of negligence, to be considered as 
evidence against defendant’s opposing evidence of 
freedom from negligence,*? and to prevail unless de- 
fendant’s evidence preponderates;°* and as so con- 
strued the statute has been held unreasonable and 
arbitrary and violative of the dué*process and equal 
protection clauses.°® Where the railroad company 
is sued together with a third person as a joint tort- 
feasor, the statutory presumption of negligence ap- 


‘plies only to the railroad company and not to the 


third person,®® such as a servant,°! or another ¢om- 
pany which has been permitted to run its cars over 
the railroad company’ s tracks.*? 

Statutory prima facie evidence. A statutory apo! 
vision that proof of injury inflicted by the running 
of the locomotives or cars of the company shall be 
prima facie evidence of want of reasonable skill and 
care on the part of the servants of the company in 
reference to the injury®? merely creates a prima facie 
presumption of negligence,°* which must yield to 
the facts shown by the evidence,®° ‘and places on the 
railroad company the burden of introducing evidence 
as to the operation of its trains,°® and overcoming 


£8 1976: 


46. Davis vy. Hareford, 156 Ark.{ was negligent in the particulars al-| Barnett, 35 Ga. A, 528, 134 SE 126. 
67, 245 SW 833 leged. Payne v. Wells, 28 Ga. A. [a] Presumption of liability arises 
Tal Thus, in an action against a| 29, 109 SE 926. (2) Whether an al-| against defendant with respect to the 
railroad and an employee for injuries|legation that defendant company |negligence charged, unless it shows 


caused by a train at a public cross- 
ing, plaintiff, to recover as against the 
employee, is required to prove his 
negligence, although as against the 
railroad plaintiff establishes a prima 
facie case under the statute by proof 
of injury by the train. Davis v. Hare- 
ford, 156 Ark. 67, 245 SW 8338. 

47. See statutory provisions. 

2 48. Covington v. Seaboard Air Line 

B. Co., (Fla.) -128 S 426 -(Gen.. St. 
[1920] § 4964). 

49. Covington v. Seaboard Air Line 
R..Co., supra (Gen, St. [1920] § 4964); 
‘Dayis v. Cain, 86 Fla. 18, 97 S 305: 
Savannah, etc., R. Co. v. Smith, 86 

a. 229, 12 SB 579 (Civ. Code § 3033); 

estern, etc., R. Co. v. Thompson, 38 
‘Ga. A. 599, 1'44 SE 831 (Code Annot. 
{1914] § 2780); Western, etc., R. v. 
Jones, 30 Ga. ‘A. 488, 118 ’SE 500. 

[a] Prima facie case of negligence 
is made out, under such statutes, by 
proof that defendant’s train. struck 
deceased, knocking him under the 
train from which he was alighting. 
Gissendanner v. Macon, etc., R. Co,, 36 
aGa. A. 565, 137 SE 301, 

{b] Backing train.—Where it is 
proved that plaintiff was injured by 
the backing of a train without any 
warning, the statute raises a pre- 
sumption of negligence on the part of 


the railroad company, and this pre-| 


sumption may be considered in con- 
nection with other evidence in de- 
termining the company’s negligence 
as alleged. Seaboard Air Line R. Co. 
v. Callan, 73 Fla. 688, 74 S-799. 

[c] Where road is operated by re- 


‘ceiver, the same statutory presump-, 


tion of negligence arises on proof of 
injury by the running of cars as in 
ceases where the railroad company 
itself is operating the cars. Lamb v. 
Davis, 148 Ga. 367, 96 SE 881 [aff 
20 Ga. A. 240, 92 SH 1009]. 

50. Seaboard Air Line R. Co. v. 
Callan, 73. Fla. 688, 74 S 799; Payne 
v. Wells, 28-Ga. A. 29, 109 SH 926; 
Atlantic Coast Line R. Co. v. Moore, 
8 Ga. A. 185, 68 SE 875. 

[a] MIlustrations.—(1) Where the 


evidence in an action against a rail- | 


road company for homicide shows 
that the homicide was caused at a 
crossing by the running of cars, the 
presumption arises that defendant 


negligently propelled one of its trains 
backward without any warning is 
regarded as a general or special al- 
legation of negligence, upon proof 
that plaintiff was injured by the train 
where it was being propelled back- 
ward without warning, a statutory 
presumption arises that defendant 
was negligent as alleged. Seaboard 
Air Line R. Co. v. Callan, 73 Fla. 688, 
74 S 799. 

Pe v, Fink, 102 Ga. 526, 28 


52. Covington v. Seaboard Air Line 
R. Co., (Fla.) 128 S 426; Atlantic 
Coast Line R. Co. v. Watkins, 9%. Bila. 
350, 121 S 95; Seaboard Air Line R. 
Conve Myrick, 91 Fla. 918, 109 S193; 
Davis v. Cain, 86 Fla, 18, 97 S 305; 


Savannah, etc., R. Co. v, Smith, 86 
Ga. 229, 12 SE 579. 
53. Seaboard Air Line R. ‘Co. v.’ 


Callan, 73 Fla. 688, 74 S 799. 

[a] Effect of conflicting evidence. 
—Where it is alleged that defendant 
negligently propelled one of its trains 
backward without warning, the fact 
that there is conflicting evidence as 
to the warning does not prevent the 
operation of the statute, from requir- 
ing ‘defendant railroad to make it ap- 
pear that it did not negligently back 
the train without warning when plain- 
tiff was injured. Seaboard Air Line R. 
Co. v. Callan, 73 Fla. 688, 74 S 799. 

54. Seaboard Air Line R. Co. v. 
Myrick, 91 Fla. 918, 109 S$ 198. 

55. Kirch v. Atlantic Coast Line 
R. Co., 38 F. (2d) 963 (Florida); Cov- 
ington v. Seaboard Air Line’ R. Co., 
(Fla.) 128 S 426; Seaboard Air Line 
ie v. Myrick, 91 Fla. 918, 109 S 

56. Kirch y. Atlantic Coast Line R. 
Co., 38 F. (2d) 963 (Florida statute). 

57. Western, ete, R. Co. v. Hen- 
derson, 279 U. S. 639, 49 SCt 445, 78 
L. ed. 884 [rev 167 Ga. 22, 144 SE 905 
(aff. 36 Ga. A. 679, 137 SE 855) 1]; 
Western, etc., R. Co. v. Thompson, 38 
Ga. A. 599, 144 SE 881; Gissendanner 
v. Macon, etc., R. Co., 36 Ga. A. 565; 
137 SE 301. 

[a] Primarily this presumption is 
sufficient to prove the negligence al- 
leged. Payne v. Wells, 28 Ga. A. 29, 
109 SE 926. 

58. Central of Georgia R. Co. v. 


that its agents ha'd exercised all ordi- 
nary and reasonable care and dili- 
gence. Central of Georgia R. Co. v. 
Hartley, 25 Ga. A. 110, 103 SH 259. 

59. Western, etc., R. Co. v. Hender- 
son, 279 U.S. 639, 49 SCt 445, 73 L. 
ed. 884 [rev 167 Ga. 22, 144 SE 905 
(aff 36 Ga. A. 679, 137 SE 855)]. 

60... ‘Western ~Union. Del. (Co. \ y¥; 
Spencer, 24 Ga. A. 471, 101 SE 198. 

61. Louisville, ete., ER COG eee 
Hames, 135 Ga. 67, 68 SE 805. 

62. Western Union Tel. Co. v. 
PON 24 Ga. A. 471, 101 SE 198. 

[a] Telegraph company.—In an 
action against a telegraph company 
and a railway company jointly for 
injury at a crossing from the negli- 
gent operation of a motor car by the 
telegraph company, a charge on the 
presumption of negligence under the 
statute, together with a specific in- 
struction that the charge applies only 
to the railroad company, is proper. 
Western Union Tel. Co. v. Spencer, 24 
Ga. AN 471, 201 SE 198: 

63. See Mississippi Code (1906) § 
1985 and subsequent statutes. 

64. Allman vy. Gulf, etci,"“R. Cos 
149 Miss. 489, 115 S 594, f 

[a] “The “purpose of the legisla- 
ture was to in all cases: make the 
proof of any injury cauSed by the 
running of the cars prima facie evi- 
dence of liability, regardléss of the 
character of negligence requisite to 
fasten liability upon the railroad com- 
pany.” Fuller v. Illinois Cent. R. Co., 
100 Miss. 705, 721, 56 S 783 

65. Allman vy. Gulf, etc., R. Co., 149 
Miss. 489, 115 S 594; Hines v. MeCul- 
lers, 121 Miss. 666, 83 S 734; Fuller v. 
peas Cent. R. Co., 100 Miss. 705, 56 


[a] If there is no conflict in evi- 
dence, the court may draw a conclu+ 
sion based on the facts. Fuller v. 
Seren Cent. R. Co., 100 Miss. 705, 56 


66. Hines v. McCullers, 121 Miss. 
666, 88 S 734. 

[al Burden is on defendant ‘to 
prove all of the facts and circum- 
stances surrounding the infliction of 
the injury from which an inference 
of negligence vel non of the character 
counted on in the declaration could 
have been drawn.’ Hines v. McCul- 
lers, 121 Miss. 666, 678, 83 S 734. 


ee Se ee eee EL een wh eee ere ee TS ot NG Ne eey ge Sea Ne 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 1976-1978] 


the presumption by clear proof of facts exonerating 
it from blame.** After such a statutory provision 
has served its purpose by compelling the railroad 
company to introduce evidence to explain how the 
injury oceurred, the question of negligence is to be 
decided from the facts of the ease,** and the burden 
still remains with plaintiff to establish negligence by 
preponderance of the evidence.*® This statutory 
presumption applies only where the injury is in- 
flicted directly by the locomotive or car,’ and it does 
not apply where all the facts are disclosed as to how 
the accident oceurred.?+ As so construed and ap- 
pled such a statutory. provision does not deprive 
a railroad company of its property without due proe- 
ess of law or deny it the equal protection of the 
law.7? 

[§ 1977] ce. Violation of Statutes—(aa) In Gen- 
eral. In an action for injuries at a railroad crossing 
based on the violation by the railroad company of a 
statute or ordinance requiring the company to give 
certain signals or to take certain precautions, the 
burden of proof is on plaintiff to show the existence 
of such statute or ordinance,** and on defendant 
to show its unreasonableness where it claims that 
fact.7* If the injury occurred in another state, 
plaintiff has the burden of showing that an ordinance 

67. New Orleans, etc., R. Co. v.[{ 463 (Mississippi 


Brooks, 85 Miss. 269, 38 S 40. 73. 

fa] Clear proof in rebuttal.— | Ill. A. 53; 
Where the injury is inflicted by the] 66, 80 S 386. 
running of defendant’s train, the stat- Tal 


utory presumption that the injury was | action for injuries while climbing be- 
tween the cars of a train obstructing |151 Va. 345, 146 SE 363; 


the result of defendant’s negligence 
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statute). 
Wabash R. Co. v. Mahoney, 79 
Owen y. Anderson, 119 Miss. 


Obstructing crossing.—In an|} mont R. Co., 
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violated was applicable to the case under the law of 
such state.7°> Where such signals or precautions 
are required only at certain crossings, in the absence 
of proof, it will not be presumed that a crossing at 
which the accident occurred was such a erossing.*® 

[§ 1978] (bb) As to Compliance with Require- 
ments; Negligence. In the absence of a statutory 
provision or evidence to the contrary, it will be pre- 
sumed that defendant or its employees complied 
with a statute or ordinance, with regard to giving 
warnings or signals,*7 and negligence will not be 
inferred from the mere fact that the whistle was 
not blown, the bell rung, or other warning given 
on the approach of a train to a crossing;7*® the bur- 
den is upon plaintiff to prove a negligent violation 
of the statute or ordinance, in that the warnings 
or signals were not given in compliance with the 
requirements of such statute or ordinance,’® that 
an accident followed,*® and that the injury was 
caused by such failure to give the statutory signals 
or warnings.** But under statutory provisions 
which impose liability upon a railroad company for 
damages caused by its locomotive, train, or ears, 
when the statutory requirements as to signals by 
bell or whistle are not complied with,5? where the 
fact of the accident or injury at the crossing and 


Tex.—Schaff v. Bearden, (Civ. A.) 
211 SW 508; Gulf, etc., R. Co. v. Hall, 
34 Tex. Civ. A. 535, 80 SW 133. 

Vt.—Le Febvre v. Central Ver- 
99 Vt. "366, 133 A2359s 
Va.—Southern R. Co. v. Johnson, 
White v. 


can only be rebutted by clear proof 
by defendant of facts exonerating it 
from blame. New Orleans, etc., R. Co. 
v. Brooks, 85 Miss. 269, 38 S 40. 

{b] Evidence held sufficient to 
overcome the statutory presumption 
that the injuries to a boy alleged to 
have been caused by a train, were 
caused by the railroad company’s 
negligence. Allman v. Gulf, etc., R. 
Co., 149 Miss. 489, 115 S 594. 

{e] Burden not met.—The burden 
of showing due care, as against such 
statutory presumption of negligence 
from the fact of the accident, is not 
met by defendant by evidence that 
the locomotive was properly equipped 
and carefully operated, where the evi- 
dence shows a failure to give the sig- 
nals required by statute. Alabama, 
etc., R. Co. v. Carney, 109 Miss. 233, 
68 S 166. 

68.. Gulf, etc., 
Gus) 107 S 3738. 

Hines v. McCullers, 121 Miss. 
66e. 83 9 734. 

70. Yazoo, etc., R. Co. v. Day, 120 
Miss. 296, 82 S 148. 

[a] Statute not applicable.— 
Where a motor car used by railroad 
section hands frightened plaintiff’s 
horse.at a crossing, but ‘did not strike 
the cart or horse, the prima facie neg- 
ligence statute is inapplicable in an 
action for personal injuries. Yazoo, 
ee R. Co. v. Day, 120 Miss. 296, 82 S 
148. 

In case of injury to animals see in- 
fra §§ 1632-16387. 

71. Grantham yv. Gulf, etc., R. Co., 
138 Miss. 360, 103 S 131. 

[a] Thus, where all the facts dis- 
closing how the collision between a 
bus and a train at a crossing occurred 
are submitted to the jury, the statu- 
tory presumption of negligence caused 
by the running of cars and the pre- 
sumption in favor of the railroad that 
it was obeying the law disappears 
from the case, leaving the jury to de- 
cide the issue on the testimony alone, 
although the burden of proving his 
case as a whole still remains in plain- 
tiff. {Grantham v., Gulf, vete.; Ri Co., 
138 Miss. 360, 103 S 181. 

72. Mobile, ete., R. Co. v. Turnip- 
Seedy, 2190. S. a0, olemCt 1367 155" ih. 
ed. 78, 32 LRANS 226, AnnCas1912A 


R. Co. v. Arrington, 


a village street crossing, plaintiff has 
the burden of showing that the village 
had an ordinance prescribing the time 
of stoppage of trains at crossings. 
sen v. Anderson, 119 Miss. 66, 80 S 


{b] Burden of proving nonexist- 
ence of by-law prohibiting the blowing 
of whistles and ringing of bells in 
the city, as being on plaintiff, quere. 
Pedlar v. Canadian Northern R. Co., 
18 Man. 525. 

74, Soucie v. Payne, 299 Ill. 552, 
132 NE 779. 

fa] Thus the burden is on the rail- 
road company to show that an ordi- 
nance requiring gates and a watch- 
man at a crossing is unreasonable, 
because of the fact that the crossing 
is not dangerous, or is unreasonable 
for some other sufficient reason. Sou- 
cie v. Payne, 299 Ill. 552, 1382 NE 779. 

75. Holder v. Illinois Cent. R. Co., 
217 Ky. 759, 290 SW 698. 

76. Alabama Great Southern R. Co. 
v. McDonough, 97 Tenn. 255, 38 SW 15; 
Wilkinson v. Oregon Short Line R. 
CosvpsoWicanel 10) 699 se 4665 

77. White v. Arizona Eastern R. 
Ay Ariz, 151, 245 P 270 (ringing 
ell). 


Presumption of due care generally 
see supra § 1974. 

78. Holland v. Northern Pac. R. 
Co., 55 Wash. 266, 104 P 252; Cana- 
dian Nat. R. Co. v. Montpetit, 39 Que. 
Ko Ble 194, [1925] 4 DomlUR 161. 

79. Ill.—Chicago, etc. R.° Co. Vv. 
Van Patten, 64 I1l. 510. 

Mass.—Hubbarad vy. Boston, ane Veen 
Co., 159 Mass. 320, 34 NE 459, 

Mo.—McGee v. Wabash R. Co., 214 
Mos vas0) 114 2SW 33: Lurnersv.sist. 
Louis, etc., R. Co., 134 Mo. A. 397, 114 
Sw 1026. 

Mont.—Rau v. Northern Pac. R. 
Con, 289, P5803. Grant iv. Chicaszo; 
eter iy ae. Go Monto (e252 or) o82. 

Nebr.—Morris v. Chicago, etc., R. 
Co., 101 Nebr. 479, 163 NW 799. 

N. H.—Morier y. Hines, 81 N. H. 
48, ot ee A 330. 

J.—Howe v. Northern R. Co., 78 
N. ae Ie ces WAN Oya. 

N. Y.—Kulp Transp. Lines v. Erie 

R. Co., 182 Mise. 821, 280 NYS 490. 
Ti v. Pennsylvania R. 
Co., 299 Pa. 68, 149 A 85. 


Southern R. Co., 151 Va. 302, 144 SE 
424; Southern R. Co. v. Johnson, 
143 SE 887; Etheridge v. Norfolk 
SoM ais aR. 'Co., 143 Va. 789,/129 SH: 


[a] Where there is conflict in evi- 
dence as to whether the company 
gave the statutory signals, the court 
should instruct that the burden is on 
plaintiff to establish the companss 
negligence. Texas, . etc., Co. 
Scrivener, (Tex. Civ. INOS 4s ‘SW 649. 

[b] Statute substituting doctrine 
of comparative negligence for that 
of contributory negligence does not’ 
change the law of negligence, under 
which the burden is on plaintiff to.. 
prove that defendant railroad failed 
to give statutory crossing signals 
and that such failure caused injury,. 
as required by another statute. 
Etheridge v. Norfolk Southern R. 
Co., 143 Va. 789, 129 SE 680. 

80. Southern R. Co. v. Johnson, 
151 Va. 345, 146 SE 863. 

81. Tll.—Chicago, etc., R. Ca. -v.. 
Van Patten, 64 Ill. 510; ‘Galena, etc., 
R. Co. v. Loomis, 13 Tl. 538, 56 "AmD 


471. 

Iowa.—Barrett v. U. S. Railroad 
Administration, 196 Iowa 11438, 194 
NW 222. 


Nebr.—Morris v. Chicago, etce., 
Co.,, 10” Nebra, 479; 163 NW 198: 
Omaha, ete. R. Co. v. Talbot, 48 
Nebr. 627, 67 NW 599. 

N. H.—Morier v. Hines, 81 N. H. 
48, 122 A 330. 

N. Y.——Kulp Transp. Lines v. Erie 
R. Co., 132 Mise. 821, 230 NYS 490. 

Tex.—Schaft v. Bearden (CCive AS): 
211 SW 508. 

Utah.—Rogers Rio 
i eeucen Ra Ccos 32. ‘Utah 367, 


Grande 
90" 2 


[a] To go to jury on the question 
of failure to give the statutory cross- 
ing signal, travelers injured at a 
crossing must offer evidence showing 
disobedience of the statute, that such 
disobedience was a breach of a duty, 
and that, but for such disobedience, 
the collision would not have oc- 
curred. Morier v. Hines, 81 N. H. 48, 
122 A 330. 

Burden of proof as to proximate 
cause generally see supra § 1974. 

82. See statutory provisions. 
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the violation of the statute or ordinance as to giv- 
ing signals or taking other requsred precautions 
are shown by plaintiff, a prima facie case of negli- 
gence is established,§* and, in the absence of evi- 
dence to the contrary, the presumption arises that 
such negligence was the cause of the injury,** and 
plaintiff need not prove such fact,®> as the burden 
is then on defendant to show that the injury was 
not caused by the failure to give the statutory sig- 
nals or warnings,®® as by showing contributory neg- 
ligence on the part of plaintiff,8’ or that its fail- 


83. Cal.—Parker v: Southern Pac. 
Co., 204 Cal. 609, 269 P 622. 

Ga.—Stanford v. Southern R. Co., 
386 Ga. A. 319, 186 SE 804. 

_ Ida.—Wheeler v. Oregon R., 
Co., 16 Ida. 375, 102 P 347. 

Iowa.—Rastede v. Chicago, etce., R. 
Co., 203 Iowa 430, 212 NW 751 (un- 
der Nebraska statute). 

Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; McGee v. Wabash R. Co., 
214 Mo. 530, 114 SW 33; Stotler v. 
Chicago, etc., R. Co., 200 Mo. 107, 98 
SW 509; Green v. Missouri Pac. R. 
Co., 192 Mo. 181, 90 SW 805; Maclay 
v. Missouri Pac. R. Co., (A.) 299 SW 
626; Pierson v. Missouri Pac. R. Co., 
(A.) 275 SW 561; Morrow v. Hines, 
(A.) 233 SW 493; ‘Wolters v. Chi- 
cago, ete., R. Co., (A.) 193 SW 877; 
Carter v. Wabash R. 'Co., 193 Mo. A. 
223, 182 SW 1061; Byars v. Wabash 
R. Co., 161 Mo. A. 692, 141 SW 926. 

Mont.—Rau y. Northern Pac. R. 
Co., 289 P 580. 

Ss. C.—Whitehead v. Atlantic Coast 
Line R. Co., 153 S.-C. 389, 150 SE 769. 

Va.—wNorfolk, ete., R. Co. v. Mace, 
151 Va. 458, 145 SE 362; Southern 
R. Co. v. Johnson, 143 SE 887. See 
Simons v. Southern R. Co., 96 Va. 
152, 31 SH 7 (must be causal connec- 
tion between breach of duty and in- 
jury). f be 

[a] @estimony by one injured by 
running away of his team, that be- 
cause no bell was rung or whistle 
blown ‘he crossed in front of the train 
and was in a position where his 
horses were scared, makes out a pri- 
ma facie case under such a statute. 
Davidson v. St. Louis, ete., R. Co., 
164 Mo. A. 701, 148 SW 406. 

[b] Evidence held sufficient to re- 
but presumption of negligence in fail- 
ing to erect a blow post and in, fail- 
ing to blow the whistle on approach- 
ing the crossing. Stanford v. South- 
ern R. Co., 36 Ga. A. 319, 186 SE 804. 

[ec] In Quebec, in an action for 
damages caused by an accident at a 
level crossing, negligence is not to 
be presumed from a failure to blow 
the whistle or ring the bell, unless it 
is shown that such default was one 
of the proximate causes of the acci- 


etc., 


dent. Canadian Nat. R. Co. v. Mont- 
petit, 39 Que. K. B. 114, [1925] 4 
DomLR 151. 


Statutory presumption of negili- 
gence generally seé supra § 1976. 

84. Mass.—Engleman vy. Boston, 
ete., R. Co., 210 Mass. 179, 96 NE 73. 

Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096; 298 
SW 795; Pryor v. Payne, 304 Mo. 560, 
263 SW 982; McGee v. Wabash R. 
‘Co., 214 Mo. 580, 114 SW 3838; Robert- 
son v. St. Louis-San Francisco R. 
Co., (A.) 264 SW 443; Brown v. Kan- 
sas) City, ete, RK. Co.,' 166 Mo. A: 256, 
148 SW 457. ; 

S. C.—Whitehead v. Atlantic Coast 
Line R. Co., 153 S. C..339, 150 SE.769; 
Glenn v. Southern R. Co., 145 S. C. 
41, 142 SE 801; McBride v. Atlantic 
Coast Line R. Co., 140 S. C. 260, 138 
SE 803; Peeples v. Seaboard, etc., R. 
Co., 115 S. C. 115, 104 SE 541; Turby- 
fill v. Atlantic, etc., Air Line R. Co., 
83 S.C. 325, 65 SE 278; Drawdy ‘v. 
Atlantic (‘Coast Line* R. ‘Co. 718 "S.C. 
874, 58 SE 980; Strother v. South 


Carolina, etc., R. Co., 47 S. C. 375, 25 
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duty.®® 


SE 272. 

S. D.—Dougherty v. Chicago, etc., 
R. Co., 20 S. D. 46, 104 NW 672. 

Va.—Southern R. Co. v. Johnson, 
143 SE 887. 

See Grand Trunk R. Co. v. Grif- 
fith, 45 Can. S. C. 380 (circumstances 
justifying inference that death was 
caused by such negligence). } 

[a] Illustrations.—(1) A rail- 
road’s failure to give statutory sig- 
nals for the full prescribed period on 
moving a _ stationary train is pre- 
sumed the proximate cause of subse- 
quent injury. Glenn vy. Southern R. 
Cor 5 SUGe 41, 1427S 80k. 2029 
Where the statute requires that the 
locomotive bell shall be rung and the 
whistle sounded by the engineer or 
fireman at least five hundred yards 


from a crossing at any public high- 


way, and be kept ringing or whistling 
until the engine has crossed such 
highway, and a railroad company 
violates such statute, and a person 
is injured at the crossing, it will be 
presumed that the railroad’s negli- 
gence caused the injury, unless the 
evidence shows the contrary. Turby- 
fill v. Atlantic, ete., R. Co., 83 S. C. 


325, 65 SE 278. 

85. McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33; Robertson v. 
St. Louis-San Francisco R. Co., (Mo. 
A.) 264 SW 448; Schulz v. St. Louis, 
ete., R. Co., (A.) 223 SW 757 [mod on 
eedyh grounds 286 Mo. 204, 226 SW 
564]. 

86. Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; McGee v. Wabash R. Co., 
214 Mo. 530, 114 SW 383; McNulty v. 
St. Louis, ete., R. Co., 203 Mo. 475, 
101 SW 1082; Stotler v. Chicago, 
etc., R. Co., 200 Mo. 107, 98 SW 509; 
Green v. Missouri Pac. R. Co., 192 
Mo. 131, 90 SW 805; Crumpley v. 
Hannibal, -etc:,. R. (Co. Lib) Mor 152, 
19 SW 820; Malone v. St. Louis-San 
Francisco R. Co., 220 Mo. A. 9, 285 
SW 123; Guthrie v. Missouri Pac, R. 
Co., (Mo. A.) 279 SW 210; Schulz 
vs St. ‘Louis, ‘etc.,;, R: 'Coj;,, (A:) 228 
SW 757 [mod on other grounds 286 
Mo, 204, 226 SW 564]; Kerr v. Bush, 
198 Mo. A. 607, 200 SW 672; Burton 


Vi. Pryor)! (Mo, AD” LIS iS We, Lisi; 
Brown v. Kansas City, etc., R. Co., 
166 Mo. A, 255, 148 SW 457; Byars 


v. Wabash R. Co., 16 Mo. A. 692, 141 
SW 926; Drawdy v. Atlantic Coast 
Line R. Co., 78 S.C. 374, 58 SE 980; 
Southern R. Co. v. Johnson, (Va.) 
143 SE 887; Wallace v. Grand Trunk 
R. Co., 49 Ont. L. 117, 64 DomLR 75. 

[a] Not applicable to person 
walking down track.—A_ statute 
throwing the burden on the railroad 
to show that failure to give statu- 
tory signals was not the cause of in- 
juries at a crossing does not apply to 
one killed on a crossing who was 
walking down the track and not 
across the track. Kerr v. Bush, 198 
Mo. A. 607, 200 SW_ 672. 

{[b] Company need not show this 
fact by its own testimony, but it 
may appear from plaintiff's proof, 
which may show that he himself 
was guilty of contributory negli- 
gence. McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33. 

87. Ga.—Bryson v. Southern R. 
Co., 3 Ga. A. 407, 59 SH 1124. 

Ida.—Wheeler vy. Oregon R., 


ete., 


STAT, cae 


[§ 1978 


“ ae ' 


ure to give signals, under the circumstances, was 
prudent and reasonable,** or otherwise to relieve 
itself from liability for the neglect of its statutory 
Where, however, plaintiff in proving the 
accident also proves that it was not caused by a 
failure to give the signal or other violation of a 
statute, or that the person injured was guilty of neg- 
ligence that directly contributed to the accident, a 
prima facie case of negligence is not established and 
there is nothing for defendant to prove.°® 
been held under a statute imposing such liability, 


It has 


Co., 16 Ida. 375, 102 P 347. 

Iowa.—McKelvy yv. Burlington, etc., 
R. Co., 84 Iowa 455, 51 NW 172. 

Mo.—Kerr v. Bush, 198 Mo. A. 607, 
200 SW 672. 

Ont.—Wallace v. Grand Trunk R.- 
Co., 49 Ont. L. 117, 64 DomLR 75. 

[a] Unsafe crossing; statute.—A 
statutory provision, providing that 
the neglect or refusal of a railroad 
company to keep highway crossings 
sufficient and safe renders it liable 
for injuries caused by reason thereof 
without other proof than of such 
neglect and refusal, does not preclude 
the company from showing that an 
injury complained of resulted from 
other causes, including plaintiff's: 
negligence. McKelvy v. Burlington, 
etc., R.Co., 84 Iowa 455, 51 NW 172. 

[b] Where negligence of plaintiff 
contributing to defendant’s negli- 
gence is shown, the burden of show- 
ing that failure to give statutory sig- 
nals was not the cause of injury is. 
overcome. Kerr v. Bush, 198 Mo. A. 
607, 200 SW 672. 

Burden of proof as to contributory 


negligence generally see infra §§ 
i aa 9-1986. 
3. 


Wakefield v. Connecticut, ete., 
Re Co.» 37 Wts 330), 86 Amp S11. 

89. Illinois Cent. R. Co. v. Benton, 
69 Ill. 174; Farley v. Chicago, etc., 
R. Co., 42 Iowa 234. 

[a] Highway not legally estab- 
lished.—Where the evidence shows 
that a road intersected by a railroad 
was traveled by the public and had 
been worked and repaired by the au- 
thority ‘having charge of public 
highways, this is prima facie evi- 
dence that it was a public highway 
legally established and is sufficient. 
to require a railroad company when. 
sued for an injury caused by a neg-: 
lect to ring a bell or sound a whistle 
when approaching the same to show 
that it was not legally established 
in order to excuse itself from liabil-— 
ity for the neglect of this duty. Illi- 
nois R. Co. v. Benton, 69 Ill. 174. 

[b] In action for injuries caused 
by defect in the construction of a 
road at a highway crossing, the bur- 
den of proving that the railroad com- 
pany is exempt from the provisions 
of the statute imposing the duty of 
constructing safe crossings is on the 
company. Farley v. Chicago, etc., R. 
Co., 42 Iowa 234. 

90. Toeneboehn y. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; Green v. Missouri Pac. R. 
Co., 192 Mo. 131, 90 SW 805; Pierson 
v. Missouri Pac. R. Co., (Mo. A.) 275 
SW 561; Carter v. Wabash R. Co., 
193 Mo. A. 223, 182 SW 1061; Magin- 
nis v. Missouri Pac. R. Co., 182 Mo. 
A. 694, 165 SW 849 [rev on other 
grounds 268 Mo. 667, 187 SW 1165]; 
Nortoik, etc., R. Co. v. Mace, 151 Va. 
458, 145 SE 362. : 

{a] For example, under a stat- 
ute requiring a railroad to sound the 
bell or whistle for a road crossing, 
plaintiff does not make out a prima 
facie case by showing the injury, and 
the failure to sound the bell or 
whistle, where his evidence also. 
shows contributory negligence of de- 
cedent. Maginnis vy. Missouri Pac. 
R. Co., 182 Mo. A. 694, 165 SW 849 
[rev on other grounds 268 Mo. 667, 
187 SW 1165]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


§§ 1978-1980] 


and which further provides that, in a suit for such 
damages, the burden of proof shall be on the rail- 
road company to show compliance with the statu- 
tory requirements, ®1 that, where the fact that a per- 
son is injured in his person or property at a rail- 
road crossing is shown, the burden is on defendant 
to acquit itself of negligence by showing a compli- 
ance with such requirements of the statute or ordi- 
nance. °? : 

Unlawful speed. Where the action is based on 
negligence in running at an unlawful rate of speed, 
plaintiff has the burden of proving a violation of 
the speed statute or ordinance;®* but proof of the 
fact that the train, at the time of the accident, was 
running at a rate of speed in excess of that au- 
thorized by statute or ordinance establishes a prima 
facie case of negligence,®* which becomes conclusive 
in the absence of evidence in rebuttal;®® and it is 
not incumbent on plaintiff to prove that defendant’s 
speed was reckléss,?® or that the train could have 
been stopped before reaching the crossing.®?7 It has 
been held that the burden is also on plaintiff to show 
that. the injury occurred as a proximate result of 
the unlawful speed;®? but on the other hand it 
has been held that, where the fact of the injury 
and an unlawful rate of speed at the time are shown, 
the burden is on defendant to show that the injury 
was not caused by the train or car running at an 


91. See statutory provisions. A. 294, 


92. Dorough v. Alabama Great 95. Chicago, etc. 
Southern R. Co., (Ala.) 128 S 602 
(Code [1923] § 9955); Birmingham, | 554]; 
etc., R. Co. v. Lintner, 141 Alta. 420, | son, 74 TAS 
38 S 3638, 109 AmSR 40; South Ala-}| NE 708}. 
bama, ete., R. Co. v. Thompson, 62 [a] 


Ala. 494; Dolcito Quarry Co. v. 
Cruse-Crawford Mfg. Co., 19 Ala. A. 
6438, 100 S 72; Nashville, etc., R. v. 
Cox, 18 Ala. ‘A. 672, 94 S 247; Sea- 
board Air Line R. Co. v. Roy, 14 Ala. 
A. 202, 69 S 233 [certiorari den 193 
Ala. 679, 69 S 1019]. But see Clem- 96. Augusta, 
ents v. East_ Tennessee, etc., R. Co.,| Elmurry, 
77 Ala. 533 (holding rule, under Code 97. 
[1876] §§ 1699, 1700, not applicable | murry, 
in an action for personal injuries). £8. 
{a] Thus defendant railroad has| Roy, 


injured. 


supra. 


RAILROADS” 


ish evo 
19: TA AL 806 [aft 182 111. 523, 55 NE 
Chicago, etce., R. Co. v. Gunder- 
356 [até 174 Ill. 495, 51 


Such presumption may he re- 
butted by a showing that the injury 
in question was the result of the con- 
tributory negligence of the person 
Cleveland, 
TT abe wake 130 Ill, A. 105, 134 Ill. A. 2. 


etc., 
24 Ga, 75. 
Augusta, etc., R. Co. v. McEI- Gy 


Seaboard Air Line R. 
14 Ala. A. 202, 69 S 2383 [cer- 7. 


[52 C.J.] 399 
unlawful speed,®® or that conditions existed ex- 
empting it from reducing speed at that point.* 

Defective crossing. Where the railroad’s duty 
to maintain a crossing in repair is statutory,” it is 
prima facie sufficient for plaintiff to prove a defee- 
tive condition thereof in an action for damages re- 
sulting therefrom to his vehicle.? 

[§ 1979] (3) Contributory Negligence—(a) In 
General. The rules of law relating to:xpresumptions* 
and burden of proof,® as to contributory negligence 
in general, govern and control in an action for inju- 
ries or death sustained in an accident at a railroad 
crossing.® 

What law governs. The burden of proof on the 
issue of contributory negligence is controlled by the 
rule of the forum, although the accident occurred in 
another state.” 

[§ 1980] (b) Where Absence of Contributory 
Negligence Part of Plaintiff’s Case. In accord with 
the rules applicable in actions for negligence gener- 
ally,? in some jurisdictions in the absence of evi- 
dence to the contrary there is no presumption that 
a person injured or killed at a railroad crossing was, 
at the time, in the exercise of due care;® and to war- 
rant a recovery for such injuries or death the burden 
is on plaintiff to prove, by a preponderance of evi- 
dence, a want of contributory negligence on the part 
of the person injured or killed,!° except to the extent 
ers of Canada governing the mode of 
protection of the crossing and so ex- 
empting the company from the re- 
striction of ten miles an hour at the 
locus in quo, or to shew that the com- 
vany had permission to exceed that 
limit by some regulation or order of 
the railway commission applicable to 
the particular’ locality. Bell v. 
Grand Trunk R. Co., 48 Can. S. C. 


5%1, 15 DomLR 874, 16 CanRCas 324. 
See supra §§ 349, 
(CN... Ji 


3. Glasemann.v. Erie Co., 
Sup.) 1380 A 445. - 
4. See Negligence §§ 740-748. 
See Negligence §§ 754-759. 
See cases infra this section; 


6. 
and §§ 1980-1986. 
Jenkins v. Minneapolis, ete., R. 


v. Fell, 


ete; TR. Cos av. 


R, Co. v. Mc- 


Conwive 


the burden of showing compliance 
with a statute requiring the engineer, 
on entering a curve, to blow the 
- whistle and keep the locomotive un- 
der control. Miles v. Hines, 205 Ala. 
83, 87 S 837. 

tb] In Tennessee, under Milli- 
ken & V. Code § 1298, where plaintiff 
has proved that.a ‘public crossing 
has been designated by danger sig- 
nals as one, on approaching which, 
the bell or ‘whistle be sounded, the 
statute requires the railroad com- 
pany to show that the bell and 
whistle were sounded as prescribed. 
Alabama, etc., R. Co. v. McDonough, 
97 Tenn. 255,°37 SwW_15. 

93. Seaboard Air Line R. Co. v. 
Roy, 14 Ala. A. 202, 69 S 233 [cer- 
tiorari den 193 Ala. 679, 69 S 10197; 
Louisiana R., etc., Co. v. Humphreys, 
(Tex. Civ. A.) 285 Sw 869 [rev on 
other grounds (Commn. A.) 291 SW 
1094]; Andreas v. Canadian Pac. R. 
o., 37 Can. S. C., 1, 26 CanLTOcce 
Notes 72 [allowing app 2 WestLR 


249]. 

as. Boss v. Illinois Cent. R. Co., 
210 Ill. A. 668; Edwall v. Chicago, 
‘etc, BR. .Co.,.. 208) Ti. (Az 489; Bosley 


v. Baltimore, etc., R. Co., 183 Ill. A. 
639; Chicago, etc., R. Co. v. Sack, 136 
Ill. A. 425; Cleveland, etc., R. Co. v. 
Dukeman, 130 Ill. A. 105, 134 Ill. A. 
396; Chicago, etc. R. Co. v. Jamie- 
son, 112 Ill. A. 69; 
Kamradt, 109 Ill. A. 203; Chicago, 
etc., R. Go. v. Fell, 79 Ill. A, 376 Laff 
4 Tl. 523, 55 NE 554]; Chicago, etc., 

Co. v. Gunderson, 74 Til, A. 356 
(ote 174 Til. 495, 51 NE 708]; Chi- 
©3B0, ete: eR, Co.’ v. Carpenter, 45 Ill. 


Wabash R. Co. v.: 


tiorari den 193 A’a. 679, 69 S 1019]; 


State v. Maine Cent. R. Co., 77 Me. 
538, 1 A 673. 
[a] Unlawful speed is not of it- 


self sufficient to establish negligence 
or to warrant a recovery, but it must 
be shown affirmatively that the acci- 
dent was occasioned by such unau- 
thorized speed, without any contribu- 
tory negligence on the part of the 
Berson injured. State v. Maine Cent. 
Co., 77 Me. 538, 1 A 673. 
agers Chicago, ete., Ry Cos, veld: 
79 Ill. A. 376 faff 182 11. EVAR) 3) NB 
554]; Chicago, ete., R. Co. v. Smith, 
77 Dll. A. 492 [aff 180 Tll. 452, 54 NH 
825} Chicago, etc.,, R. Ca. v. Gunder- 
son, 74 Ill, A. 356 {att £74111, 4955 51. 
NE 708]. 

1. Bell v. Grand Trunk R. Co., 48 
Can. S. GC. 561, 15 DomLR 874, 16 Can 
RCas 324 [rev 29 Ont. L. 247, 14 Dom 
LAR <2794; Critchley v. Canadian 
Northern R. Co., 12 Alta. L. 522, 34 
DomLR 245, 2 WestWkly 538. 

[a] Illustration.—Where a dam- 
age action against a railway company 
is based on a level crossing accident 
due to the running of trains at a rate 
far exceeding that of ten miles an 
hour through the thickly peopled 
portion of a village or town and so 
primarily in contravention of § 275 
of the Railway Act, Rev. St. (1906) ¢ 
37, as amended by 8 & 9 Hdw. VII c 
32 § 13, the onus of proof is on the 
railway. company to show that it 
comes within the exceptions con- 
tained in the statute by having a 
special order of the railway commit- 
tee of the privy council of Canada or 
of the board of railway commission- 


Co., 124 Minn. 368, 145 NW 40. 
What law governs in actions for 
negligence in general see Negligence 


§§ 605-607. 

8. See Negligence §§ 1740-748, 
754-759. 

9. Gibbons v. Aurora, ete., R. Co., 


263 Ill. 266, 104, NE 1063 [att siyee aul 
Newell v. Cleveland, etc., R. 
- 505, 103 NE 594 ‘Lrev "179 
497]; Collision vy. Illinois 
239 Ill. 532, 88 NE 251; 
Hatzenbeuhler v. Illinois Cent. RR. 
Co., 206 Ill. A. 114; Chase v. Maine 
Cent. R. Col, ia Me. 62, 52 AmR 744; 
Shumm vy. Rutland R. Co., 81 Vt. 186, 
69 A 945, 19 LRANS 973. 

[a] Deaf person.—There can be 
no presumption based on the instinct 
of self-preservation that a deaf per- 
son, struck and killed by a wild en- 
gine while crossing a railroad track 
at a street crossing, was in the exer- 
cise of due care.’ Shumm vy. Rutland 
R. Co. 78l 0 V t.186; 69 AO 945.29 OU RAS 
NS 973. 

{b] Evidence by two witnesses as 
to deceased’s habits may be sufficient 
to create a presumption that deceased 
was in the exercise of due _ care. 
Hatzenbuehler vy. Illinois Cent. R. Co., 
206 Ill. A. 114. 

[ce] Instinct of self-preservation 
may be considered in connection with 
other evidence in determining the 
question of due care. Dukeman vy. 
Cleveland, etc., R. Co., oe Ill. toe 
86 NE 712; lgin, etc., Ri Co; 
Hoadley, 122 Tl. A. 165 [aff 220 ny. 
462, 77 NE 15 51). 

10. Conn.—Elliott v. New York, 
etc., R. Co., 84 Conn. 444, 80 A 283; 


400 [52 C.J.] 


that the rule has been changed or modified by stat- 
ute,+? and although the railroad company was, at 
the time of the accident, violating a statute or ordi- 
nance regulating the giving of signals, or the speed 
In some of these 
jurisdictions this rule is modified where the accident 
at a crossing results in death, a presumption that de- 


of the train causing the injury. 


ceased was in the exercise of due 


such cases, based on the natural instinct of self- 


Cottle v. New York, etc., 
Conn. 142, 72 A 727; Popke v. New 
Mork ete. JR: vCos, 7 “Ay 1098. 

Tll.—Winn  v. Cleveland, etes uR: 
Co.; 239 Tl, 132, 87 NE 954 [aft 143 
EPS CAS Tas Chicago, Cte. Ri Covi vs 
Pollock, 195 WT). 156, 62; NE 831 'faff 
93° fll. Av 483]; Illinois Cent. R. Co. 
v. Nowicki, 148 Ill. 29, 35 NE 358 [aff 
46 Ill. A. 566]; Sunnes vy. Llinois 
CentR. Co., (201) TN. AL 378) ‘Cronch 
v. Peoria, ete., MractaCos AST aoa 
74; Cleveland, ete., R. Co. v. Sparks, 
122 Ill. A. 400; Wabash R.: Co. v. 
Kamradt, 109 Ill. A. 203; Imes Vv. 
Chicago, ete; R. Co., 105-Tll A. 37; 
Chicago, etc., R. Co. v. Appell, 103 
ML A’ 185; Cleveland,.ete.,) R. Co.v- 
Richey, 43 Ill. A. 247. 

Towa. —Nederhiser v. Chicago, es 
R. Co., 202 Iowa 285, 208 NW 856 
O’Brien v. Chicago, ete., RCo, 202 
NW 778 [superseded on otrer grounds 
203 Iowa 1301, 214 N 08]; Mer- 
chants’ Transfer, etc., Co. v. Chicago, 
sete:,) KR: Co., 170 Towa 378, 150 NW 
720; Dusold v. Chicago Great West- 
ern R. Co., 162 Iowa 441, 142 NW 213; 
Reitveld v. Wabash R. Co., 129 Iowa 
248, 105 NW 515; Crawford vy. Chica- 
go Great Western R. Co., 109 Iowa 433, 
80 NW 519; Payne v. Chicago, ete.; 
R. Co., 44 Towa 236; Benton v. Cen- 
_tral R. Co., 42 Iowa 192; Willoughby 
Vv. Chicago, ete., R. Co., 37 Iowa 432; 
Dodge v. Burlington, ete., Be - Cons 4 
‘Towa 276. Modification of rule see 
infra text and notes 13-16. 

Me.—Day v. Boston, etc., R. Co., 
96 Me. 207, 52 A 771, 90 AmSR 335; 
Lesan v. Maine Cent. R. Co., 77’ Me. 
857 Chase v. Maine Cent. R. Co.; 77 
Me. 62, 52 AmR 744. 

Mich.—Tomes. v. Detroit, etc., R. 
Co., 240 Mich. 133, 215 NW 308; Thom- 
as Vv. Chicago, ete., R. Co., 86 Mich. 
496, 49 NW 547; Guggenheim v. Lake 
Shore, etc., R. Co., 66 Mich. 150, 33 
NW 161. 

Vt.—Shumm vy. Rutland R..Co., 81 
Vt. 186, 69 A 945,19 LRANS 973. 

[a] Death of eleven witnesses who 
could have testified to the due care of 
the person injured does not change 
the rule that absence of evidence of 
due care on the part of such person 
will defeat the action. Day v. Boston, 


Rn, Com. S82 


etc., R. Co., 96 Me. 207, 52 A 771, 90 
AmSR 335. ; 
11. See statutory provisions; and 


cases infra this note. 

[a] In Massachusetts.—(1) At 
common law the burden.of proof is on 
plaintiff to prove freedom from con- 
tributory negligence. Wheelwright v. 
Boston, etce., R. Co., 135 Mass. 225; 
Chaffee v. Boston, etc., ir Corp:; 104 
Mass. 108. (2) But, where the action 
is brought under St. (1906) ¢ 463 pt 2 
§ 245, giving a right of action to one 
injured by. the failure to give statu- 
tory crossing signals, unless the per- 
son injured or the one having charge 
of his person was guilty of gross or 
willful negligence contributing to the 
injury, plaintiff has no burden of 
proving his own due care, but defend- 
ant must prove the gross or willful 
negligence of the person injured or 
the one having charge of his person 
if it relies on such fact as a ‘defense. 
Lenihan v. Boston, ete., R. Co., 260 
Mass. 28, 156 NE 857; Morel v. New 
York, eté., RA ICON, 238 Mass. Bay ikeyat 
NE 175; Rodriques v. New York, etc., 
R. Co., 210 Mass. 305, 96 NE 684; Kel- 
sall. -v... New York, -ete.,, R. Co.) “196 
Mass. 554, 82 NE 674; Kenny v. Bos- 


For later cases, developments and changes in the law see cumulative Annotations, game title, 


RAILROADS 


care, arising in 


ton etc., R. Co., 188 Mass. 127, 74 NH 
309; Brusseau v. New York, etc., R. 
Co., 187 Mass. 84, 72 NE 348; McDon- 
ald v. New York Cent., 
186 Mass. 474, 72 
New . Haven, ete., . 
(3) St. (1914) eC} 653; ‘providing that 
in actions for personal injuries or 
death the person injured or killed 
Shall be presumed to have been in 
the exercise of due care, and that 
contributory negligence shall be an 
affirmative defense, to be set up and 
proved by defendant, has no applica- 
tion to actions under St. (1906) ec 463 
pt 2 § 245, for injuries from failure 
to give statutory crossing signals. 
Morel v. New York, etc., R. Co., 238 
Mass. 392, 131 NE 175. (4) Where, 
however, the action is not brought un- 
der such statutes the burden is still 
on plaintiff to show due care. Fogg 
v. New York, etc., R. Co., 223 Mass. 
444,111 NE 960; Joyce v. Boston, etc., 


ike Co., 219 Mass. 476, 107 NE 356; 
White v. New York, etc!, R. Co., 200 
Mass. 441, 86 NE 923. (5)i thus, 


where plaintiff sues under St. (1906) 
ec 463 pt 1 § 63, as amended by St. 
(1907) ce 392, establishing liability 
against a railroad for the death of a 
person in the exercise of due care, he 
must show that a traveler killed at a 
grade crossing actively exercised his 
faculties to protect himself, and 
where he merely shows that decedent 
was last seen alive leaving a saloon 
several minutes’ walk from the cross- 
ing, and that a little later his life- 
less body was found on the crossing 
under a freight car, but fails to show 
that decedent took any precaution for 
his own safety as he approached the 
tracks, he fails to show that dece- 
dent exercised due care. Rodriques v. 
New York, etc., R. Co., 210 Mass. 305, 
96 NE 684. (6) So an action by an ad- 
ministrator for the death of his intes- 
tate, struck by a train at a private 
way crossing a railroad track, and 
not a way described in St. (1906) p 
555 c 463 pt 2 §§ 149, 150, relating to 
crossings over highways or townways, 
is not within § 245, fixing the lia- 
bility for damages in collisions at 
grade crossings, and plaintiff must 
show that intestate was in the exer- 
cise of due care. Lundergan v. New 
York Cent., etc., R. Co., 203 Mass. 460, 
89 NE 625. (7) Under Rev. L. ec 111 
§ 268, where a person is killed at a 
railway crossing and no negligence on 
the part of the railroad company is 
shown, it will not be presumed that 
deceased took the necessary precau- 
tions to avoid the accident. Liver- 
more v. Fitchburg R. Co., 163 Mass. 
132, 39 NE 789. (8) As to eontribu- 
tory negligence in general see Negli- 
i § 756 note 68 [a]; § 759 note 16 


12. 


Imes v. Chicago, ete., R. Co., 
105 Ill. A. 37; Dodge v. Burlington, 
etce., R. Co., 34 Iowa 276. 


13. Grafton v. Delano, 175 Iowa 
483, 154 NW 1009; Merchants’ Trans- 
fer, etc., Co. v. Chicago, 170 Iowa 378, 
150 NW 720; Reitveld vy. Wabash R. 
Co., 129 Iowa 249, ae Fah 515; Fair- 
child v. Detroit, ete., Co;; 250 Mich. 
252, 230 NW 167; iBekee Delano, isa 
Mich. 204, 157 NW 427. 

As to contributory nedligence gen- 
erally see Negligence §§ 744, 746, 

14. Reitveld v. Wabash R. Co., 12 
Iowa 249, 105 NW 515; Crawford v. 
Chicago Great Western R. Co., 109 
Iowa 433, 80 NW 519. And see gen- 


[§ 1980 


preservation, where there were no eyewitnesses 
of the accident and there is no direct testimony of 
his conduct,+? although it is not a conclusive pre- 
sumption, but is to be considered in connection with 
the rule that plaintiff must prove the exercise of rea- 
sonable care,4* and cannot prevail against direct 
evidence that he could not have exercised such care ;*° 
and in some jurisdictions this modification exists 
by virtue of statute.1® 


Seat: Negligence § 746. 

{a] Thus, where it is contended 
that deceased was negligent in not 
looking, and there is no definite tes- 
timony that he did not look, etc., the 
jury may consider the instinct of self- 
preservation, in connection with other 
evidence adduced, in passing on the 
issue of contributory negligence. 
Wensel v. Chicago, etc., Co., 185 
Iowa 680, 170 NW 409. 

15. Golinvaux v. Burlington, etc., 
R. Co., 125 Iowa 652, 101 NW 465; 
Crawford v. Chicago ‘Great Western 
R. Co., 109 Iowa 433, 80 NW 519. 

[a] Thus the presumption in fa- 
vor of a traveler, killed by a train, 
is inapplicable: (1) Where the physi- 
cal facts show that the collision was 
avoidable by reasonable care. Tegt- 
meyer v. Byram, 204 Iowa 1169, 216 
NW 613. (2) Where it appears from 
the whole evidence that the person 
injured in the exercise of ordinary 
care could have avoided the collision 
by stopping, looking, and listening. 


Dalton’ -v.. Chicago, ete:; \R.iCo., 104 
Iowa 257, 86 NW 272. 
16. See statutory provisions; and 


cases infra this note. 

[a] In New York.—(1) In ordinary 
cases of injuries at crossing the bur- 
den of proof ison plaintiff to prove 
freedom from contributory negligence, 
Delaware, etc., Co. v. Nahas, 14 F. 
(2d) 56 (construing New York law); 
Wieland v. Delaware, etc., Canal Co., 
167 N. Y. 19, 60 NE 234, 82 AmSR 
707; Rodrian v. New York, etce., R. 
Co., 125 N. Y. 526, 26 NE 741; Wi- 
wirowski v. Lake Shore, ete., R. Co., 
124 N. Y. 420, 26 NE 1023; Tucker 
v. New York Cent., ete., R. Co., 124 
N. Y. 308, 26 NE 916, 21 AmSR, 670; 
Brickell v. New York, ete., R. Co., 120 
N. Y. 290, 24 NE 449, 17 AmSR 648; 
Powell v. New York Cent., ete, R. 
Co., 109 N. Y. 613 mem, 15 NE 891, 2 
Silv. A. 9; Warner v. New York Cent. 
R.Go., 44 N. Y. 465 [rev 45 Barb. 299]; 
Baxter v. Troy, ete., R. Co., 41 N. wie 
502; Wilds v. Hudson River R. Co., 
24 N. Y¥. 430, 23 HowPr 492 [rev 33 
Barb. 503]; Nixdorf v. New York 
State R. Co., 221 App. Div. 160, (223 


NYS 88; Coleman v. New York Cent., 
ete., R. Co., 98 App. Div..349, 90 NYS 
264; McAuliffe v. New York Cent., 


etc,, R. Co., 85 App. Div. 187,88 NYS 


200; Meinrenken v. New York Cent., 
etc., R. Co., 81 App. Div. 132, 80 NYS 
1074; Krauss v. Wallkill Valley R. 


Co., 69 Hun 482, 23 NYS 432; Spen- 
cer v. Utiea, ete., Ri Co.,5 Barb. 338% 
(2) At common law the burden was 
also on plaintiff where death resulted. 
Tucker v. New York Cent., etc., R. Co., 
124 N. Y. 308, 26 NE 916, 21 AmSR 
670; Tolman v. Syracuse, ete., Re Cow 
BG N. Y. 198, 50 AmR 649 [rev 31 Hun 
3897]; O’ Brien v. New York Cent., etc., 

, 29 App. Div. 2Isy Ls "NYS 
329; Salmon v. New York Cent., etc., 
Ru COs. LeSiliv. iSUpr eater: NYS 225. 
(3) But, where the accident results in 
death, the rule has been changed by 
statute (Code Civ. Proc. § 841—b, add- 
ed by L. [19138] c 228) so as to place 
the burden on defendant to show de- 
ceased’s contributory negligence, 
Delaware, etc., R. Co. v. Rebmann, 285 
Fed. 317 (aff 275 Fed. 1009]; Schrader 
V.INew York, 6te., Re Covi 254 Ne bye 
148,172 NE 972: Baker v. Lehigh Val- 
ley R. Co., 248 N. Y. 131, 161 NE 445; 
Maiorano V. Long Island R. Co., 244 
N. Y. 387, 155 NE 681; Castle v. Direc- 
tor-Gen. of Railroads, 232 N. Y. 480, 


page and note number, 


~ §§ 1980-1981] 


As affected by default of defendant. 
a railroad company in an action against it for in- 
juries at a crossing operates as a prima facie admis- 
sion by the company of the truth of allegations of 
the complaint that the person injured was in the 
exercise of due care and throws upon the railroad 
company the burden of disproving such allegations.17 

[§ 1981] (c) Where Contributory Negligence Af- 


134 NE 334; 
Cent. 
NYS 
Cent. 
429, 


Crough v. New York 
R. Co., 229 App.,Div. 340, 242 
54; Wisniewski v. New York 
Tats Co., 228 App. Div. 27, 238 NYS 
And see generally Death § 167 
note 82 [b]. (4) If it does not ap- 
pear whether the person killed at the 
crossing exercised proper care, or if 
the proofs are equally balanced, de- 
fendant railroad_fails to meet the 
statutory burden of proof. Schrader 
Vv; New. York, etc., R. Co., 254 N. Y. 
148, 172 NE 272. (5) Under Decedent 
Estate L. § 131, the burden of plead- 
ing and proving contributory negli- 
gence of a motorist struck by a trolley 
ear is on defendant railroad compa- 
ny. Bond v. Schenectady R. Co., 251 
W. Y. 315, 167 NE, 455... (6) In an ac- 
tion by an infant against a railroad 
company for injuries through being 
struck by a train while crossing de- 
fendant’s track, plaintiff has the bur- 
den of proving that he was non sui 
juris (Simkoff v. Lehigh Valley R. Co., 
190 N. Y. 256, 83 NE 15), (7) but in the 
absence of evidence tending to show 
that a boy twelve years of.age was not 
qualified to understand the danger and 
appreciate the necessity for observing 
that degree of caution in crossing a 
railroad track that an adult would, he 
must be deemed sui juris and charge- 
able with the same measure of cau- 
tion as an adult (Tucker v. New York 
Cent., etc, R./Co., 124 N. Y. 308, 26 NE 
916, 21 AmSR 670). 


17. Norris v. New York, etc., R. 
Co., 78 Conn. 314, 61 A 1075. 
18. Del—Buchanan v.  Philadel- 


phia, ete., R. Co., 24 Del. 88, 75 A 872. 

Ky. —Cincinnati, ete. Re Co. v. Pre- 
witt, 203 ks 147, 262-SW 1; -Chesa- 
peake, éte., Co. v. Young, 146 Ky. 
317, 142 SW 709; Stuart v. Nashville, 
ete., R. Co., 146 Ky. 127, 142 SW 232; 
Strock v. Louisville, ete., RouCo., 145 
Ky. 150, 140 SW 40. 

Minn.—Summer v. Chicago, ete., R. 
Co., 122 Minn. 44, 141 NW 854. 

Mont. — Sprague v. Northern Pac. R. 
Co., 40 Mont. 481, 107 P 412. 

N. J.—Danskin v. Pennsylvania R. 
SON CONG. OL bs 26,, 26 AP oto. 

Tex.—Galveston, etc., R. Co. v. Slo- 
man, (Civ. A.) 195 SW 321. 


Va. 448, 109 SP 774. 

CGan.—-Grand Trunk R. Co. v. Hainer, 
36 Can. S. C. 180, 25 CanLTOccNotes 
93 


[al Attempt to use crossing at the 
time the train ran into a traveler does 
not give rise to an inference of -neg- 


ligence on his_ part. Sprague v. 
Northern ,Pac. R. Co., 40 Mont. 481, 
107 P 413. 

{[b] Infliction of injury at a rail- 
road crossing is not in itself evi- 
dence of contributory negligence. 
Casdorph vy. Hines, 89 W. Va. 448, 109 
SE 774. 


{c] Reliance on assurance of safe- 
ty.—In an action for death from being 
struck at a crossing, in the absence 
of the flagman required by ordinance 
to be stationed there and customarily 
so stationed, the presumption is that 
deceased relied on the assurance of 
safety given by the absence of the 
flagman, and did in fact rely on such 
assurance. Summer v. Chicago, etc., 
R. Co., 122 Minn. 44, 141 NW 854. 

{[d] Wanton negligence.—In the 
absence of evidence it will not be pre- 
sumed that a person killed at a cross- 
ing was guilty of wanton negligence 
in attempting to cross ahead of a 
train in his automobile. Galveston, 
ete., R.' Co. v..Sloman, (Tex. Civ. A.) 


poze: J.—26] 
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A default by 


195 SW 321. 

fe] In Indiana (1) under the stat- 
ute placing the burden on defendant 
to prove contributory negligence (see 
infra note 30), (2) there is no pre- 
Sumption, in the absence of evidence 
to the contrary, that a person in- 
jured or killed at a railroad crossing 
was guilty of contributory negligence 
(Indianapolis, etce., Tract. Co. v. 
Roach, 192 Ind. 884, 135 NE 334; 
Pittsburgh, etc., JR. Co. v. Staats, 83 
Ind. A. 680, 149 NE 912; Chicago, etce., 
R. Co. v. Van Stone, 68 Ind. A. 47, 4 
NE 874; Cleveland, etc., R. Co 
Champe, 55 Ind. A. 043, 102 NE 868: 
Nichols v. Baltimore, ete., R. Co., 33 
Ind. A. 229, 70 NE 183, 71 NE 170), 
(3) or that he was free from such 
negligence. (Indianapolis, ete., Tract. 
Co. v. Roach, supra; Pennsylvania 
Co. v. Clark, 191 Ind. 470, 133 NE 588 
[transf (A.) 128 NE 629]; Grand 
Trunk* Western R. Co. v. Reynolds, 
175 Ind. 161, 92 NE 733, 93 NE 850 
laff. (A.) 90 NE 94]; Chicago, etc., 
R. Co. v. Van Stone, 68 Ind. A. 47, 119 
NE 874). 

19. U.S.—-Southern R. Co. v. Preis- 
ter, 289 Fed. 945 (South Carolina); 
U. S. Director-Gen. of Railroads v. 
Zanzinger, 269 Fed. 552 (Virginia). 

Del.—Evans v. Philadelphia, etc., 
R. Co., 25 Del. 370, 80 A 625 [aff 24 Del. 
562, 77 A 831]. 

Ind.—Grand Trunk Western R. Co. 
v. Reynolds, (A.) 90 en a 

Kan. —Atchison, Cons Vs 
Hayes, 79 Kan. 542, oo ’p Ti31, 

Mo.—Sullivan vy. “Atchison, ete. Ik: 
Co., 297 SW 945. 

N. C.—Jackson vy. Atlantic Coast 
Line R. Co., 181 N. C. 153, 106 SE 495. 

Pa.— Waltosh v. Pennsylvania R. 
Co,,. 259 Pa. 872,103" A 553. ©. Brad- 
ford Clarke Co., Ltd. v. Railroad Co., 
27 Pa. Super. 251. 

Tex.—Southern Tract. Co. v. Owens, 
(Civ. A.) 198 SW 150. 

Utah.—Rogers v. Rio Grande West- 
ern R./Co., 32 Utah.367, 90°P 1075. 

Wash.—Merwin v. Northern Pac. R. 
Co; 68 Wash, 627, 123.P 1019: 

W. Va.—Morris v. Baltimore, etc., 
R. Co., 107 W. Va. 97, 147 SE 547. 

fa] This presumption has the pro- 
bative force and weight of affirmative 
evidence, although there is substan- 
tial evidence tending to explain the 
actual occurrence. Wabash R. Co. v. 
De far, Vet Med 932 a3. CCACICC—4 
LRANS 352. 

[b] Automobile driver.—HEven in 
the absence of statute making con- 
tributory negligence an _ affirmative 
defense, the burden is clearly on a 
railroad to prove that an automobile 
driver was contributorily negligent in 
attempting to eross the track. Jack- 
son v. Atlantic Coast Line R. Co., 181 
N. C. 153, 106 SH 495. 

20. U. S.—Delaware, etc., R. Co. v. 
Rebmann, 285 Fed. 317 [aff 275 Fed. 
1009]; Northern Pac. R. Co. v. Spike, 
121 Fed. 44, 57 CCA 384. 

Ala. —Birmingham Southern R. Co. 
v. Harrison, 203 Ala. 284, 82 S 534. 

Ariz.—Davis v. Boggs, 22 Ariz. 497, 
19 SP NG. 

Cal.—Wvyseur v. Davis, 58 Cal. A. 
598, 209 P 218; Tlardi v. Central Cali- 
fornia Tract. Co., 36 Cal. A. 488, 172 
P 763. 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Welch v. Bal- 
timore, etc., R. Co., 23 Del. 140, 76 A 
50; Reed Vv. Queen Anne’s R. Go., 20 
Del. 413,57 A 529. 

Ida.—Graves v. Northern Pac. R. 
Co., 30 Ida. 542, 166 P 571. 
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firmative Defense—aa. In General. In other juris- 
dictions, in the absence of evidence to the contrary, 
there is no presumption that the person injured or 
killed was guilty of contributory negligence,'® but 
on the contrary the law presumes, in the absence of 
evidence, that due care for his safety in approaching 
the crossing and going on the tracks was exercised 
by the person injured!® or killed?° at the crossing. 


Minn.—Fink v. Northern Pac. R. 
Co., 162 Minn. 365, 203 NW 47; Sum- 
mer v. Chicago, ete., R. Co., 122 Minn. 
44, 141 NW 854. 

_Mo.—Sing v. St. Louis-San_ Fran- 
cisco R. Co., 30 SW (2d) 87; Magin- 
nis v. Missouri Pace. R. Co., 182 Mo. 
A. 694, 165 SW 849 [rev on other 
grounds 268 Mo. 667, 187 SW 1165]; 
Newton v. Wabash R. Co., 152 Mo. A. 
167, 132 SW 1195. 

Or.— Kirby v. Southern Pac. Co., 108 
Or5290, 2165 723 b. 

Pa.— Reigner v. Pennsylvania R. 
Co., 258 Pa. 257, 101 A 995; Lotz v. 
Baltimore, ete., R. Co., 247 Pa. 206, 93 
A 274; Manely v. Pennsylvania R. 
Co., 3 Pa. Dist. & Co. 39 [aff 279 Pa: 
463, 124 A 159]. 

Tex.—Missouri, etc., R. Co. v. Mer- 
chant, (Commn. A.) 231 SW 327 [rev 
(Civ. A.) 212 SW 970]; Missouri, 
ete, Ro Co. ¥. Luten; (Commn. A.) 
228 SW 159 [rev (Civ. A.) 203 SW 
909]; Galveston, ete., R. Co. v. Lei- 
feste, (Civ. A.) 8 SW (2d) 764 [aff 
(Commn. A.) 22 SW 1061]; Texas, 
ete., R. Co. v. Crow, (Civ. As) 300°Sw. 
93: Kansas City, etc.,. R. Co. v. Perry, 
(Civ. A.) 296 SW 683 [rev on other 
grounds (Commn. A.) 6 SW (2d) 111]; 
Beaumont, etc., R. Co. v. Sterling, 
(Civ. A.) 260 SW 320; Texas, etc., R. 
Co. Ve Diaz, (Civ. A) (2340S wWaegge 

Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050; Rogers v. 
Rio Grande Western R. Co., 32 Utah 
367, 90 P 1075; 125° AmSR 876s 

Va.—Southern R. Co. v. Abee, 124 
Va. 379, 98 SE 31. 

Wash.—Mattingley v. Oregon-Wash- 
ington R., ete., ‘Co., 153 Wash. 514, 
280 P 46. 

W. Va.—Cavendish v. Chesapeake, 
ete. Re Con 95” Wee Va. 490) tei Snr 
498; Carnefix v. Kanawha, etc, R. 
Co., 738 W. Va. 534, 82 SE 219. 

Wis. —Sweeo v. Chicago, GtGe Re Or 

183 Wis. 234, 197 NW 805.. 
Peale Illustrations.—(1) Where an 
intelligent man of mature years and 
familiar with the locality was struck 
by a train and instantly killed, while 
driving alone in a buggy over a rail- 
road crossing at night, a jury may 
infer that he exercised the due care 
demanded by the situation and cir- 
cumstances, and evidence is required 
to establish contributory negligence. 
Quereau v. Lehigh Valley R. Co., 270 
Fed. 826 [aff 289 Fed. 767]. (2) A 
traveler, although warranted in giv- 
ing some degree of reliance on an au- 
tomatic signal at a crossing, must use 
such care as an ordinarily prudent 
man would-under like conditions, and 
in case of his death the presumption 
that he exercised reasonable care ob- 
tains. Birmingham Southern R. Co. 
v. Harrison, 203 Ala. 284, 82 S 534. 

[b] Bule applied to motor vehicle 
driver.—(1) In general. Whitney v. 
Northwestern Pac. R. Co., 39 Cal. A. 
139, L278" P 326- Houston, ete, ka Co: 
v. Sherman, (Tex. Civ. A.) 10 SW (2d) 
243; Galveston, etc., R. Co. v. Streich, 
(Tex. Civ. A.y 281 SW 295; Hines v. 
Richardson, (Tex. Civ. A.) 232 SW 


889; Mattingley v. Oregon-Washing- 
ton: 1ete.. Co, 153. Wash. 5145280 
P 46. (2) There is a strong presump- 


tion that an automobile driver killed 
by a train was in the exercise of due 
eare. Smith v. Chicago Great West- 
ern R. Co., (Mo. A.) 282 SW 62. (3) 
The driver of an automobile truck 
approaching a railroad crossing is 
presumed to have exercised due care 
as he proceeded across the tracks aft- 
er once stopping to look and listen. 
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This presumption, however, is a rebuttable one,?* 
and gives way before admitted facts with which 
it is irreconcilable,?? or before evidence of circum- 
stances which clearly show the absence of due care,?* 
as, for example, the testimony of eyewitnesses.”* 

In accordance with these pre- 


Burden of proof. 
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sumptions plaintiff is not required, in these jurisdic- 


Thomas v. Pennsylvania R. Co., 275 
ays OO LO AD TL Gi. 

{e] Prel'minary proof.—A _ pre- 
sumption that decedent, killed while 
crossing tracks at a much used path, 
was in the exercise of due care can- 
not arise until it is shown that he 
was cross‘ng at that point. Atchison, 
etc., R. Co. v. De Sedillo, 219 Fed. 686, 
135 CCA 358. 

21. Llardi v. Central California 
= "Dract.. Coy, i386) Cal. “A../488, 172°P 763; 
Gray v. Pennsylvania R. Co., 33 Del. 
450, 1389 A 66. 

22. Reigner v. Pennsylvania R. Co., 
258 Pa. 257, 101) A 995. 

23. Evans v. Philadelphia, etc., R. 
Co., 25 Del. 370, 80 A 625 [aff 24 Del. 
562, 77 A 831]; Olin v. Minnesota 
Transfer R. Co., 164 Minn: 512, 205 
NW 440; Rhodes v., Pennsylvania R. 
Co., 298 Pa. 101, 147 A 854; O’Neill 
v. Reading Co., 296 Pa. 319, 145 A 840; 


Sweeo v. Chicago, ete, R. Co., 183 
Wis. 284, 197 NW 805. 
[a] Illus*rations.—(1) Where a 


person is killed at a railroad crossing, 
it will not be presumed that in ap- 
proaching the crossing he exercised 
the care of an ordinarily prudent per- 
son, where there is unmistakable evi- 
dence of contributory negligence. 
Evans v. Philadelphia, etce., R. Co., 25 
Del 370, 80 A 625 [aff 24 Del..562, 77 
A 831]. (2) Where undisputed evi- 
dence shows that deceased attempting 
to pass through a narrow open ng be- 
tween standing cars must have seen 
moving cars approaching them if he 
had looked, a presumption that he ex- 
ercised due care is conclusively re- 
futed. Olin v. Minnesota Transfer R. 
Co., 164 Minn. 512, 205 NW 440. (38) 
The presumption that a person fa- 
tally injured in attempting to cross 
ahead of an approaching train was 
_in the exercise of ‘due care is de- 
stroyed by the circumstances that he 
must have been fully aware of the 
dangerously close approach of the 
train at the moment he attempted to 
cross. Akerson v. Great Northern R. 
Co., 158 Minn. 369, 197 NW 842. (4) 
Where the driver of plaintiff's auto- 
mobile truck was killed in a collision 
with a locomotive at a crossing, the 
presumption that he acted with ordi- 
nary care because of the instinct of 
self-preservation yields to evidence 
showing that he did not exercise or- 
dinary care. Sweeo v. Chicago, etc., 
R. Co., 183 Wis. 234, 197 NW 805. 

24. Wabash R. Co. v. De Tar, 141 
Fed. 932, 73 CCA 166, 4 LRANS 352; 
Reed v. Queen Anne’s R. Co., 20 Del. 
413, 57 A 529; Bernstein v. Pennsyl- 
vania, R. Co,., 252 Pa. 581,. 97 A933; 
Pennsylvania R. Co. v. McTighe, 46 
Pa. 316; E. Bradford Clarke Co. v. 
Baltimore, etce., R. Co., 27 Pa. Super. 
251; Southern R. Co. v. Hansbrough, 
107 Va. 733, 60 SE 58. 

[a] Natural instinct of self-pres- 
ervation is the basis of the presump- 
tion of the exercise of due care and 
caution at railroad crossings; but 
this presumption cannot exist where 
it is incompatible with the conduct 
of the person, which may be shown 
by the testimony of eyewitnesses, or 
by evidence of the physical surround- 
ings and other conditions at the time. 
Wabash R. Co. v. De Tar, 141 Fed. 932, 
73 CCA 166, 4 LRANS 352. 


25. Davis v. Boggs, 22 Ariz. 497, 
199 P 116; Stuart v. Nashville, etc., 
ae CO: #146) Kyo 127, 142 SW.) 232 


Strock v. Louisville, etc., R. Co., 145 
Ky. 150, 140 SW 40; Tausky Com- 
pressed Yeast Co. v. P. C. & St. L. 
R. Co., 9 Oh. Dec. (Reprint) 145, 11 


CincLBul 145; Waltosh v. Pennsyl- 
vania R. Co., 259 Pa. 372,.108 A 565: 

26. Ala.—Southern R. Co. v. Cates, 
211 Ala. 282, 100 S 856; Central of 
Georgia R. Co, v. Faust, 17 Ala. A. 96, 
82 S 36 [certiorari den 203 Ala. 248, 
82 S 345]. 

Ark.—St. Louis-San Francisco R. 
Co. v. Whitfield, 155 Ark. 560, 245 SW 
323; Louisiana, ete., R. Co. v. Wood- 
son, 127 Ark. 323;.192 SW 174; St. 
Louis, ete., R. Co. v. Stacks, 97: Ark. 
405, 1384 SW 315. 

Cal.—Heckle v. Southern Pac. Co., 


°123 Cal. 441, 56 P 56. 


Colo.—Colorado, ete., R. Co. v. Lau- 
ter; 2ZieColo. Ac 10d; (120) Pre 7 

Del.—Reed v. Queen Anne’s R. Co., 
20 Del. 413, 57 A 529. But see Mar- 
tin v. Baltimore, ete. R. Co., 16 Del. 
123, 42 A 442 (plaintiff must show 
that he did not contribute to the in- 
jury). 

Ga.—Georgia Cent. R. Co. v. North. 
129 Ga. 106, 58 SE 647; Central of 
Georgia R. Co. v. Barnett, 35 Ga. A. 
528, 134 SE 126; Lamb v. Elkin, 16 


Ga. -A. .770, 86: SE -413; . Bryson Vv. 
poeners Ri 'Co.,'3. Ga. A. 40%), 59. SE 


Kan.—Missouri Pac. R. Co. v. Mof- 
fatt, 60 Kan. 113, 55 P 837, 72 AmSR 
343; Chicago, ete., R. Co. v. Hinds, 
56 Kan. 758, 44 P 993; Kansas Pac. R. 
Co. v. Pointer, 14 Kan. 37. 

Ky.—Cincinnati, ete., R. Co. v. Pre- 
witt, 203 Ky. 147, 262 SW 1. 

La.—Seelhorst vy. Pontchartrain R. 
Co., 11 La. A. 586, 123 S 626. 

Md.—Baltimore, ete, R. Co. 
Stumpf, 97 Md. 78, 54 A 978. 

Minn.—Summer v. Chicago, etc., R. 
Co., 122 Minn. 44, 141 NW 854. 

Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; State v. Allen, 246 SW 538 
[quashing certiorari (A.) 233 SW 
281];. Weller v. Chicago, etc., R. Co., 
164 Mo. 180, 64 SW 141, 86 AmSR 592; 


Vv. 


Crumpley v. Hannibal, ete., R. Co., 
T11. Mo. 152, 19. SW ..820;. Stepp. v. 
Chicago, .etc., R.s-Co., ). 85, Mo.) 229; 


Morrow vy. Hines, (A.) 233 SW 493; 
Killingsworth v. Kansas City, etc., R. 
Co., (A.) 209 SW 301; Burton vy. Pry- 
OY, (GADD D988 We LT Barrett: iw. 
Delano, 187 Mo. A. 501, 174 SW 181; 
Davidson v. St. Louis, etc, R. Co., 164 
Mo. A. 701, 148 SW 406; Byars v. Wa- 
bash R. Co., 161 Mo. A. 692, 141 SW 
926; Turner v. St. Louis, etc., R. Co., 
134 Mo, A. 397, 114 SW 1026. 

N. J.—Smith v. Atlantic City R. Co., 
66 N. J. L. 307, 49 A 547. 

N. C.—Parker v. Seaboard Air Line 
R. Co., 181 N. C. 95, 106 SE 755; Stew- 
art v.. North Carolina R. Co., 136 N. 
C. 385, 48 SE 793; Fulp v. Roanoke, 
ete;; R..'Co., 120 N.C. 526,027 SH 74. 

Oh.—Tausky Compressed Yeast Co. 
Wits Er») \ORGe) Sita Dia COM Ome wDece 
(Reprint) 145, 11 CincLBul 145. 

Pa.—Lotz v. Baltimore, ete., R. Co., 
247 Pa. 206, 98 A 274; E. Bradford 
Clarke Co. v. Baltimore, ete., R. Co., 
27 Pa. Super. 251. 

Porto Rico.—Torres v. American R. 
Co., 25 Porto Rico 194, 

S. C.—Bishop v. Southern R. Co., 63 
S. Cy 632, '41-°SH./808;. Nohrden. vi 
Northeastern R. Co., 59 S. C. 87, 37 SH 
228, 82 AmMSR 826. 

Tex..—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813 
{rev (Civ. A.) 105°SW 5619]; Gulf, 
etc., R. Co. v. Shieder, 88 Tex. 152, 30 
SW 902, 28 LRA 538 [aff (Civ. A.) 26 
SW 509]; Galveston, etc., R. Co. v. 
Matula, 79 Tex. 577, 15 SW 578; Mis- 
souri, ete, R. Co. v. Merchant, 
(Commn. A.) 281 SW 327 [rev (Civ. 


tions, to prove freedom from contributory negligence 
as a part of his case,2> but on the other hand, if de- 
fendant relies on contributory negligence as a matter 
of affirmative defense, the burden of proof as a gen- 
eral rule, is on it to show such fact by a preponder- 
ance of the evidence,?® and that it proximately con- 


A.) 212 SW 970]; Chicago, etc., R. Co. 
v. Steele, (Civ. A.)"264 SW 503; Beau- 
mont, etc., R. Co. v. Sterling, (Civ. 
A.) 260 SW 320; Southern Tract. Co. 
v. Owens, (Civ. A.) 198 SW 150; Kan- 
sas City, etc., R. Co. v. Durrett, (Civ. 
A.) 187 SW 427; Ft. Worth, etc., R. 
Co. v. Houston, (Civ. A.) 185 SW 919 
[rev on other grounds 111 Tex. 324, 
234 SW 385]; Hovey v. Sanders, (Civ. 
A.) 174 SW 1025; Galveston, etc., R. 
Co. v. Pennington, (Civ. A.) 166 SW 
464; Galveston, ete. R Co. v. Lin- 
ney, (Civ. A.) 163 SW_1035; Chicago, 
ete.,, R.\Coscv.. Clay, 5b. Tex.: Civ.As 
526, 119 SW 730; Huber v. Texas, etc., 
R.) Co: (Cty. JA.) 2113" SW. 98452 eves 
Worth, ete., R. Co. v. Morris, 45. Tex. 
Civ. A. 596, 101 SW 1038; Gulf, etc., R. 
Co. v. Hall, 34 Tex. Civ. A. 535, 80 SW 
1335. International,= etc-, it. C Oneavs 
Brooks, (Civ. A.) 54 SW 1056; Inter- 
national, etc., R. Co. v. Dalwigh, (Civ. 
A.) 48 SW 527 [rev on other grounds 


92 Tex. 655, 51 SW 500]; Houston, 
etc., R. Co. v. Laskowski, (Civ. A.) 
47 SW 59; Texas, ete., R. Co. v. An- 


derson, 2. Tex. A. Civ. Cas. § 203. 

Utah.—Clark v. Union Pac. R. Co., 
70. Utah "29;) 257 "P1050; Rogers Vv. 
Rio Grande Western R. Co, 32 Utah 
367, 90 P 1075, 125 AmSR 876. 

Va.—Atlantic Coast Line R. Co. v. 
Tyler, 123 Va. 484, 98 SE 641; South- 
ern R. Co. v. Abee, 124 Va. 379, 98 
SE $1; Perkins v. Southern R. Co. 117 
Va. 351, 85 SE 401; Atlantic Coast 
Line R. Co. v. Gruggs, 113 Va. 214, 
74 SE 144. 

Wash.—Hines v. Chicago, ete, R. 
Co., 105 Wash. 178, 177 P 795. 

W. Va.—Carnefix v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SE 219. 

Wis.—Shaver v. Davis, 175 Wis. 592, 
185 NW 227; Hoye v. Chicago, etc., R. 
Co., 67 Wis. 1, 29 NW 646. 

[a] Rule applied.—(1) In an ac- 
tion for the death of a _ pedestrian 
struck by a train while lying on a 
track at a crossing after having been 
stunned by an automobile. Ching 
Wing Vv. Southern Pac. Co., 57 Cal. A. 
546, 207 P 481. (2) In a suit for the 
death of plaintiff's intestate struck 
by defendant’s train while driving a 


a 


team across a publie crossing. Louis-- 


ville, etc., R. Co. v. Locker, 182 Ky. 
578, 206 SW 780. (8) In. an action 
for the death of plaintiff's son at a 
crossing. Carnefix v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SH 219. (4) 
In an action for the death of plain- 
tiff’s son struck in an automobile at 
a crossing. Moye vy. Beaumont, etc., 
R. Co., (Tex..Commn. A.) 212 SW 471 
[rev (Civ. A.) 174 SW 697]. (5) Inan 
action for the injury or death of an 
automobile ‘driver. Crough vy. New 
York Cent. R. Co., 229 App. Div. 340, 
242 NYS 54; Kansas City, etc., R. Co. 
v.. Perry,. (Tex. Civ. A.) (296 SW. 683 
[rev on other grounds (Commun. A.) 
6 SW (2d) 111]; McGrath v. Minne- 
apolis, ete. R. Co., 195 Wis, 11, 216 
NW 530. (6) Where, in an action for 
the death of a pedestrian, the defense 
is contributory negligence, the bur- 
den is on the railroad company to 
prove that the pedestrian was negli- 
gent under all circumstances as they 
appeared to him, that is, that a rea- 
sonably prudent person in his posi- 
tion and with his knowledge of the 
Situation would not have acted as he 
did. Texas, etc., R. Co. v. Diaz, (Tex. 
Civ. A.) 234 SW 919. 

_ [b] TWlustrations.—(1) Where those 
in charge of a train fail to give the 
statutory signals in approaching a 
highway and a person on the cross- 
ing is injured, the only ‘defense is that 


+ : . a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 


ae 


§§ 1981-1982] 


tributed to the injury;?7 and this rule applies in the 
This burden of proving contribu- 
tory negligence is on the railroad company, and does 
not shift from defendant upon its establishing a prima 


federal courts.?8 


facie case.2° 
Under statutes. 


the injury was done by the consent 
of the party injured or by his con- 
tributory negligence, and the burden 
is on the company to prove the same. 
Bryson v. Southern R. Co., 3 Ga. A. 
407, 59 SE 1124. (2) The ‘burden is 
on ‘defendant to show that, notwith- 
standing the lack of signals, plaintiff 
knew of the approach of the train, 
and could have avoided the injury, 
since the presumption is that the fail- 
ure to give. signals, which is negli- 
gence per se, contributed to the injury. 
Lee v. Northwestern R. Co., 84S 
125, 65 SE 1031. (3) Where plaintiff 
claims that he was led to believe that 
the approaching train was on the 
track of another railroad crossing the 
highway in the vicinity of defend- 
ant railroad because the warning gong 
at ‘defendant’s crossing was _ not 
sounding, defendant cannot rely on 
the silence of the gong at the other 
crossing to establish contributory 
negligence without proving the exist- 
ence of such gong. State v. Allen, 
(Mo.) 246 SW 538 [quashing certiorari 
(A.) 233 SW 281]. 

27. Central of Georgia R. Co. v. 
Faust, 17 Ala. A. 96, 82 S 36 [certio- 
rari.den 203 Ala. 248, 82 S 345]; Tur- 
ner v. St. Louis, etc., R. Co., 134 Mo. 
A. 397, 114 SW 1026; St. Louis, etc., 
R. Co. v. Price, (Tex. Commn. A.) 269 
SW 422 laff (Civ. A.) 244 SW 642]. 

[a] Viclation of statutes.—In an 
automobile driver’s action against a 
railroad for injuries sustained in a 
crossing collision, the railroad, to de- 
feat recovery on the ground that the 
driver was contributorily negligent, 
in not paying a license tax under Ver- 
non Pen. Code Suppl. Annot. (1918) 
art 820a, and because of other infrac- 
tions of automobile statutes, has the 
burden of showing that such infrac- 
tions were the proximate cause of 
the collision. St. Louis, ete., R. Co. 
v. Price, (Tex. Commn. A.) 269 SW 
422 [aff (Civ. A.) 244 SW 642]. 

28. Boston, etc.,.R. Co. v. Daniel, 
290 Fed. 916; Lake Erie, etc., R. Co. 
v. Schneider, 257 Fed. 675, 168 CCA 
625; Pennsylvania Co. v. Avran, 249 
Fed. 474, 161 CCA 432; Illinois Cent. 
R. Co. v. O’Neill, 177 Fed. 328, 100 
CCA 658 [certiorari den 217 U. S. 604 
mem, 30 SCt 694 Fag Mo 54 L. ed. 899 
mem]; Wabash R. Co. De Tar, 141 
Fed. 932, 73 CCA 166, nM ‘LRANS 352; 
Rollins v. Chicago, ete.. R. Co; 139 
Fed. 639, 71 CCA 615; Northern Pac. 
R. Co. v. Spike, 121 Fed. 44, 57 CCA 
384: Chesapeake, ae R. Co. v. Steele, 
84 Fed. 93, 29 CCA 

23. Louisiana a “ete., Co. v. Cot- 
ton, (Tex. Civ. A.) 1 SW (2d) 393; 
Galveston, etc., R. Co. v. Pennington, 
(Tex. Civ. A.) 166 SW 464 

30. See statutory provisions; 
eases infra this note. 

fa] In Indiana.—(1) At common 
law, the burden was on plaintiff to 
prove freedom from contributory neg- 
ligence. Louisville, ete., R. Co. v. 
Stommel, 126 Ind. 35, 25 NE 863; 
Cincinnati, etc., R. Co. v. Howard, 124 


and 


Ind. 280, 24 NE 892, 19 AmSR 96, 
LRA 593; Indiana, ete., R. Co. v. 
Greene, 106 Ind. 279, 6 NE_ 6038,. 55 


R 736; Cincinnati, ete., R. Co. v. 
Butlers 7103, End: tail, > NE 138; In- 
dianapolis Union R. Co. v. Neubauch- 


er, 16 Ind. A. 21, 43 NE 576, 44 NE 
669. (2) But under Act Febr. Lie 
1899; Burns Rey. St. (1901) § 359a; 


Burns St. Annot. (1914) § 362, the 
burden of proof of contributory neg- 
ligence in an action for personal in- 


In some fintiadictiohia: which at 
common law placed the burden on plaintiff of prov- 
ing freedom from contributory negligence, the bur- 
den is now placed by statute on defendant to prove 
contributory negligence as a matter of affirmative de- 
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fense.?° 
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railroad company is under no burden of producing 
evidence to prove contributory negligence where such 
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Defendant 


negligence is at least prima facie established by plain- 


tiff’s 


jury or death at a crossing is on de- 
fendant. Indianapolis, ete., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Lake Erie, etc.. R. Co. v. McFarren, 
188 Ind. 118, 122 NE 330; Evansville, 
etc., R. Co. v. Berndt, 173 as 697, es 
NE’ 612; Lake Erie, etc, Ri iCo 
Howarth,. 73 Ind. A. 454, {24 NE 687, 
127 NE 804; Pittsburg, etc., Ri Conve 
Ervington, 59 Ind. A. Bway, 108 NE 133; 
Cleveland, ete., R. Co. v. Starks, 58 
Ind. A. 341, 106 NE 646; Pittsburgh, 
etey RIICos ve Broderick, 56 Ind. A 
58, 102 NE 887; Cleveland, ete: Ri Co; 
v. Van Laningham, 52 Ind. A. ae 
97 NE 5738; Lake Erie, etc. Re Co. 
Moore, 51 Ind. A. 110, 97 NE 303; 
Indiana Union Tract. Co. v. Myers, 47 
Ind. A. 646, 93 NE 888; Grand Trunk 
Western R. Co. v. Reynolds, CAZ ig 0 
NE 94; Cleveland, etc., Cox. “Ve 
Starks, (A.) 89 NE 602; TI-owden v. 
Pennsylvania Co., 41 Ind. A. 614, 82 
NE 941; Pittsburgh, ete., R. Co. v. 
Reed, 36 Ind. A. 67, 75 NE 50; 
ern _R. Co. vy.) Davis, 34 Ind. A. 377, 
72 NE_1053; Chicago, ete., R. Co. =v. 
Yurner, 33 Ind. A. 264, 69 NE 484; 
Nichols v. Baltimore, ete., R. Co., 33 
Ind, A..229, 71 NE f70,70 NE 183. 
(3) Defendant must also show that 
the contributory negligence was the 
proximate cause of the injury. Cleve- 
land, etc., R. Co. v. Henson, 54 Ind. 
A. 349, 102 NE 399. (4) Plaintiff need 
not allege and prove his freedom 
from contributory negligence, that be- 
ing a matter of defense. Evansville, 
etc., R. Co. v.:Berndt, 172 Ind. 697, 88 
NE 612; Michigan Cent. R. Co. v. Kos- 
mowski, 70 Ind. A. 145, 121. NE 665. 
(5) But in an action for injury to per- 
sonal prowerty, such as.a truck, mo- 
tor vehicle, horse, ete., the bur'den 
still rests, as at common law, on plain- 
tiff to show that he was free from 
negligence proximately onan el Oe 
to the injury. Pittsburgh, etc., Co} 
v. Lambert, 79 Ind. A. 340, 137 NE ‘560; 


Chicago, etc., R. Co. v. Neizgodski, 
66 Ind. A. 557, 118 NE 559; Ackerman 
v. Pere Marquette A Gs Co., 58 Ind. A. 


212, 108 NE 144; Cleveland, etc., R. 
Co. v. Moore, 45 Ind. A. 58, 90 NE 93. 
(6) As to contributory negligence in 
general see Negligence § 756 note 68 
[al; § 759 note 16 [a]. 

[bp] In Massachusetts the com- 
mon-law rule has been changed in 
cca cases. See supra § 1980 note 
1 


{c]) In New Hampshire (1) at com- 
mon law the burden was on plaintiff 
to prove freedom from contributory 
negligence. Wright v. Boston, etc., 
Rui GO Lae Ne El L289 65 A 687, 124 
AmSR’ 949, 8 LRANS 832 Waldron 
v. Boston, ete., R. Co., 71 NE ik 362, 
52 A 443; Gahagan v. Boston, ete., 
RaCow. 70 Nw Ed. 441, 50 A 146, 55 LRA 
426. (2) And, where there is no evi- 
dence that plaintiff's intestate, who 
was killed in a crossing accident, ex- 
ercised any care as he drove upon 
the tracks in an open carriage, there 
can be no recovery for his death. 
Hayes v. Boston, ete, R. Co, 78 N. 
H. 681, °97 A 221. (3) But this rule 
has been changed by statute so as 
to place the burden of proving con- 
tributory negligence on ‘deféndant. 
L. (1915) ¢ 148 § 1. (4) As to con- 
tributory negligence in general see 
Negligence § 756 note 68 [b]; § 759 
note 16 [e]. 

[ad] In New York the burden of 
proof is on defendant, by statute, in 
case of death. See supra § 1980 note 


complaint or petition,?! or by his evidence 
alone,®? or by direct undisputed evidence adduced 
on the trial,**® or where the attendant facts explained 
by any hypothesis that they will admit of show that 
he was not exercising due care.*+ 


On the other hand 


31. Evansville, etc, R. Co. v. 
Berndt, 172 Ind. 697, 88 NE 612; 
Gulf, etc., R. Co. v. Shieder, 88 Tex. - - 


152, 30 SW 902, 28 LRA 5388; Kansas 
CACY LLC.) bum COC nN Ve Durrett, (Tex. 
Civ. A.) 187 SW 427; Hovey v. Sand- 
ers, (Tex. | Civ. A.) 174 SW 1025; 
Huber v. TEXAS, etc. Heong (Tex. 
Civ. A.) 113 SW 984, 

32. Ind.—Cleveland, ete, R. Co. 
v. Starks, (A.) 89 NE 602; Van 
Winkle v. New York, etc., R. Co., 34 
Ind. A. 476, 73 NE 157. 

Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
SW 795; Stepp v. Chicago, ete., i. 
Co., 85 Mo. 229. 

N. J.—Danskin v. Pennsylvania R. 
Cos, TIEN. J. log 5265576 VA aS tae 

Oh.—Cleveland, ete., Rit § Cons aes 


Cornwall, 14 Oh. Cir. Ct: N. S. 209 
Tex.—Kansas City, “ete, “Re Coxe 
Durrett,” (Civ. “AS, 187 "Swett 


yee v. Sanders, (Civ. A.) 174 Sw 

Va.—Atlantic Coast Line R. Co. Vv. 
Tyler, 123 Va. 484, 98 SE 641; South- 
ern RS Ce. wv. Abee, 124 Va. 3797-98 
SE 31; Washington Southern R. Co. 
Wa Lacey, 94 Va. 460, 26 SE 834. 

[a] Peremptory ‘instruction.—De- 
fendant is entitled to an instruction 
in its favor, where plaintiff's evi- 
dence shows contributory negligence 
at a crossing. Terre Haute, etc., 
Tract. Co. v. Puckett, (Ind. A.) 158 


NE 639. 
(b] To justify mnonsuit, con- 
tributory negligence must clearly 


appear as a fact or by necessary in- 
ference from plaintiff's proof. 
Danskin v. Pennsylvania R. Co., 79 
IN} J. Lae 182.6, 7 6 Ate 9 as 

As to contributory nee uence gen- 
erally see Negligence § 75 

33. Del.—Welch v. Dl ceer etc., 
R. _Co., 23 Del. 140, 76 A 50. 

Ind.—Evansville, ete, R. Co. v. 
Berndt, 172 Ind. 697, 88 NE 612. 

Mo.—-Newton v. Wabash Feo 
152 Mo. A. 167, 132 SW 1195. 

Pa.—Waltosh Vv. Pennsylvania R. 
Co.. (2597 Pa 3 ten 103 CA! nor 

Tex.— Gulf, etc., R. Co, Schieder, 
88 Tex. 152, 30 SW 902, 38° LRA 538. 

Va.—Southern R.'Co. v. Abee, 124 
Val379, 9895) 3h: ; 

See Smith v. Atlantic City R. Co., 
66) IN: (dis, 2. 800, 49) Aso 47 (holding 
that an instruction that it was for 
defendant to satisfy the jury that 
plaintiff was guilty of negligence did 
not mean that defendant must intro- 
duce testimony to show that plaintiff 
was negligent, but that the burden 
was on defendant, not to prove by 
evidence, but to satisfy the jury, wn- 
der the proofs, that plaintiff was neg- 


ligent). 

[a] Thus, the fact that a railroad 
company was negligent in running 
its engine, which collided with a 
traveler at a crossing, does not im- 
pose on it the burden of proving that 
the traveler failed to do what he 
should have done, or did that which 
would not have been done by a rea- 
sonably prudent person, where the 
facts are shown. Southern R. Co. v. 
Hansbrough, 107 Va. 733, 60 SE 58. 

34. Woolf v. Washington R., etc., 
Co., 37 Wash. 491, 79 P 997; Clemons 


v.,Chieago, etc., R. Co., 137 Wis. 387, 
119 NW 102. 
[a] Res ipsa loquitur.—Where a 


person approaching a railroad cross- 
ing has ample opportunity for seeing 
and keeping out of the path of a com- 
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the burden is on plaintiff in such cases to rebut the 
presumption of contributory negligence which is 
raised by his evidence,*® or by other evidence adduced 
But since the burden of proof, gen- 
erally, as to contributory negligence is on defend- 
ant,?7 any inferences as to such negligence in the 
complaint must be drawn in favor of plaintiff.*® 

[§ 1983] (d) Discharge of Duty To Stop, Look, 
and Listen—aa. In General. In some jurisdictions, 
except as the rule may have been changed by stat- 
ute,?® it will not be presumed, in the absence of evi- 
dence, that a person killed or injured performed his 
duty*® to stop, look, and listen before going on a 
1 In other jurisdictions, likewise 
in the absence of a contrary statute*? or evidence, the 
person killed** or injured** will be presumed to have . 
discharged his duty in this respect, 


at the trial.?°® 


railroad crossing.*? 


ing train by exercising the due care 
required of ‘him in respect thereto, as 
a matter of law, and nevertheless 
places himself in such pathway and 
is killed, leaving no eyewitnesses of 
the circumstances, such facts unex- 
plained establish contributory negli- 
gence under the doctrine of res ipsa 
loguitur. Clemons v. Chicago, etce., 
R. Co., 187 Wis. 387, 119 NW 102. 

35. Evans v. Baltimore, Cte. 4: 
Co., 133 Md. 31, 104 A 112; Cleveland, 
etc., R. Co. v. Cornwall, 14 Oh. Cir. 
GEN e209: Southern R. Co. v. 
Mason, 119 Va. 256, 89 SH 225. 

36. Fortune v. New York, ete., R. 
Co., (Mass.) 170 NE 923; Tausky 
Com. Yeast Co. v. Pittsburg, ete., R. 
Co., 9 Oh. Dec. (Reprint) 145, 11 Cine 


LBul 145; Hovey v. Sanders, (Tex. 
Civ. A.) 174 SW 1025. 
[a] Where undisputed evidence 


establishes prima facie contributory 
negligence on the part of one killed 
at a railroad crossing, the burden of 
proof is on plaintiffs to show facts 
justifying an inference of freedom 
from negligence. Hovey v. Sanders, 
(Tex. Civ. A.) 174 SW 1025. 

37. See supra § 1981. 

38. Cleveland, ete., R. Co. v. Lynn, 
171 Ind. 589, 85 NE 999, 86 NE 1017 
[rev (A.) 83 NE 1135]. 

39. See infra § 1985. 

40. Duty to stop, look, and listen 
see supra §§ 1879-1904, 1921. 

41. See cases infra this note. 

fa] In New York (1) prior to the 
statute placing on defendant the bur- 
den of proving contributory negli- 
gence in case of death (see supra 
note § 1980 note 16), (2) the rule 
stated in the text applied (Tucker v. 
New York Cent., etc., R. Co., 124 N. 
Y. 308, 26 NE 916, 21 AmSR 670; 
Zaun v. Long Island R. Go., 139 App. 
Div. 719, 124 NYS 511 [aff (20 NG «Ye 
599 mem, 95 NE 1142 mem]). 

42. See infra § 1985. 

43. U. S.—Farley v. Norfolk, etc., 
R. Co., 14 F. (2d) 93; Delaware, etc., 
R. Co. v. Rebmann, 385 Fed. 317 [aft 
275 Fed. 1009]; Emens v. Lehigh 
Valley R. Co., 223 Fed. 810; Rollins 
v. Chicago, etc., R.. Co., 139-Fed., 639, 
71 CCA 615; Chesapeake, etc., R. Co. 
v. Steele, 84 Fed. 93, 29 CCA-81. 

riz.—Davis v. Boggs, 22 Ariz. 497, 
199 P 116. 

yee C.—Cowen v. Merriman, 17 App. 
186. 

Ida.—Fleenor v. Oregon Short Line 
COM LG laa, eho, LOAM E SiO. 

Kan. ” “Atchison, ’etc., | gee 9) Vv. 
Baumgartner, 74 Kan. 148, 85 Pes22: 

Mich.—Baker v. Delano, 191 Mich. 
204, 157 NW 427; Mynning v. De- 
troit, etc., R.-Co., 64 Mich. 93, 31 NW 
147, 8 AmSR 804. 

Mo.—Porter v. Missouri Pac. R. 
Co., 199 Mo. 82, 97 SW 880; Weller v. 
Chicago, etc., R. Co., 164 Mo, 180, 64 
SW 141, 86 AmSR 592. 

N. M.—De Padilla v. Atchison, etc¢., 
Br Co. clGoNy Web 7i6, L200 24, 

N. D.—Sherlock v. Minneapolis, 
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presumption to 


and there is no 


etc., R..Co., 24 N. D. 40, 138 NW 976. 

Pa. —Miller v. Pennsylvania i. (Co.; 
256 Pa. 142, 100 654; Schmidt Vv. 
Philadelphia, etc., R. Co., 244 Pa. 205, 
90 A 569; Schwarz v. Delaware, etc., 
R. Co., 218 Pa. 187, 67 A 213; Weiss 
v. Pennsylvania R. Co., 79 Pa. 387; 
O'Neill. v. Reading RR.» Co., 10, Pa; 
Dist. & Co. 709; Manely v. Pennsyl- 
vania R. Co., 3 Pa. Dist. & Co., 39 [aff 
279 Pa.\ 463, 124 A 159]; Hughes v. 
ee, ete., Canal Co., 4 Pa, Dist. 

Tex.—Kansas City, etc., R. Co.* v. 
Perry, (Civ. A.) 296 SW 683 [rev on 
other grounds (Commn. A.) 6 SW 
(2a) 1114. 

Utah.—Clark vy. Union Pac. R. Co., 
10 Utah 295-257 P 1050: 

W. Va.—Cavendish v. Chesapeake, 
Rig COn oor Wisi OV ae e490) LSB 


[a] In Minnesota the rule has 
been stated: “A plaintiff adminis- 
trator is not required in all cases of 
this character to prove affirmatively 
that his intestate looked or listened. 
It may be inferred, in view of the 
circumstances, that the deceased, 
governed by the instinct of self- 
preservation, did what a _ prudent 
man ordinarily would do to _ save 
life.’ Hendrickson 'v. Great North- 
ern R. Co., 49 Minn. 245, 252, 51 NW 
1044, 32 AmSR 540, 16 LRA 261. 

44, U. S.-—Baltimore, etc., R. Co. 
v. Landrigan, 191_U. S. 461, 24 SCt 
137, 48 L. ed. 262 [aff 20 App. (D. 
ae 135]; Hines v. Hoover, 271 Fed. 


eee —Chicago, ete, R. 
Hinds, 56 Kan. 758, 44 P 993. 

Oh.—Grunkemeyer v. Pittsburgh, 
ete.,0 Re "Cones Oh. VA, “62,1 08Ohe- Cir: 
Ct. N. Si-366: 

Or.—McBride v. Northern Pac. R. 
Co., 19 Or. 64, 23 PB» 814, 

Pa.—Hanna v. Philadelphia, etce., 
R. Co., 218 Pa. 157, 62 A 643, 4 LRA 
NS 344. 

Wash.—Steele v. Northern Pac. R. 
Co., 21 Wash. 287, 57 P 820. 

45. Baltimore, etc., R. Co. v. Car- 
rington, 3 App. (D. C.) 101; Guggen- 
heim v. Lake Shore, etc., R. Co., 66 
Mich. 150, 83 NW 161; Kansas City, 
etcs” RY Co. v., Perry, ) (hex Cive AY) 
296 SW 683 [rev on other grounds 
(Commn. A.) 6 SW (2d) 111]. 

[a] Fact that deceased went on 
track in front of approaching train 
gives rise to no presumption that he 
did not look and listen for the train, 
Kansas™ Cityivietes. Re COMnvan me erny. 
(Tex Civ. 7tA.) 296 SW 683 uray on 
other grounds (Commn. A.) Sw 
(2a) 111). 

46. Reget v. Payne, 274 Fed. 784; 
Razzis v. Philadelphia, etc., R. Co., 
273 Pa. 550, 117 A‘204; Rice v. Hrie 
R. Co., 271 Pa. 180, 114 A 640. 

[a] Reasonable use of senses.— 
In an action for injuries in a colli- 
sion between a railroad train and an 
automobile, there is an inference of 
the automobile driver’s freedom from 


etc:, 
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the contrary.45 Thus, where the 


driver of an automobile or other vehicle is injured 
or killed by a train at a crossing, it is presumed un- 
der ordinary circumstances that he stopped at the 
proper place and looked and listened,*® and continued 
to perform his duty as to the observance of ap- 
proaching trains.*? 
eler looked and listened is strengthened by affirmative 
evidence that he stopped,#® and-from the fact that 
he stopped and looked before crossing, it can be in- 
ferred that he listened.*? 

Burden of proof. 
trary rules the burden is on plaintiff under the first 
rule to prove that he or the person for whose injury 
he sues performed his duty in this respect,°° and 
under the second rule*+ on defendant to prove con- 
tributory negligence in this regard,°? there being 


The presumption that a trav- 


In accordance with these con- 


negligence in the reasonable use of 
his senses of sight and hearing, co- 
existent with the presumption of due 
care on the part of the engineer. 
Reget v. Payne, 274 Fed. 784. 

47. Rice v. Erie R.*Co., 271 Pa. 
180, 114 A 640. 

48. Razzis v. Philadelphia, etc., R. 
Co., 243 Pa. (550, 107 A 204. 

_49. Sing v. St. Louis-San_ Fran- 
cisco R. Co., (Mo.) 30 SW -(2d) °37;3 
Smyth v. Philadelphia, ‘ete., Tract. 
Go., 263! Pa. 511, 107 A. 20: 

50. Illinois Cent. R. Co. v. No- 
wicki, 148 Ill. 29, 35 NE 358 [aff 46 
TAG 566]. 

[a] In Massachusetts (1) where 
the action is not brought under the 
statute, upon a failure to give statu- 
tory crossing signals, plaintiff seek- 
ing to recover for injury at a cross- 
ing must show the exercise of due 
care and that he used his powers of 
sight and hearing. Joyce v. Boston, 
ete., R. Co., 219 Mass. .476, 107° NE 
356. (2) Burden of proof in this state 
as modified by statute generally see 
supra § 1980 note’ 11. 

b In New York (1) the rule 
stated in the text applies in_an ac- 
tion for personal injuries (Wieland 
v. Delaware, etc., Canal Co., 167 N. 
Y. 19, 60 NE. 234, 82 AmSR 707; 
Fisher v. Central Vermont Re Cos 
118 App. Div. 446, 103 NYS 513), (2) 
and prior to the "statute placing the 
burden of proving contributory neg- 
ligence, in case of death, on defend- 
ant (see supra § 1980 note AGG) 
also applied in an action for death 
of a person killed at a_ crossing 
(Rodrian v. New York, etc., R. Co., 
125) New ¥.526;, 2" NE 741; Young vin 
Hrie-R. Cox 158 App. Diy. 14, 143 
NYS 176). (4) But under the stat- 
ute the burden is on defendant, to 
establish where the train first be- 
came visible. Ticknor v. Pennsyl- 
vania R. Co., 208 App. Div. 461, 203 
NYS 629. 


previ See supra text and _ notes 
52. U. S.—Baltimore, etc., R. Co. 


v. Landrigan, 191 U. S. 461, 24 SCt 
137, 48 L. ed. 262 [aff 20 App. 1351; 
Baltimore, ete., R. Co. v. Griffith, 159 
Ui" S..:6038) 16" SCt» 105, 20 Ibo eds (27a 
Continental Imp. Co. v. Stead, 95 U. 
S. 161, 24 L. ed. 408; Lehigh Valley 
R. Co. v. Quereau, 289 Fed. 767 [aff 
270 Fed. 826]; Emens vy. Lehigh Val- 
223 Fed. 810; St. Louis, 
Re Co. ve -Chapman,. 040s ed: 
129, 71 CCA 523; Rollins v. Chicago, 
ete., Re Co., 139 Fed. GOO tay COA Ctibe 

Ala.—Central of Georgia R. Co. v. 
Faust, 17 Ala, A. 96, 82 S 86 [cer- 
tiorari den 208 Ala. 248, 82 S 345]. 

Ark.—Choctaw, - ete., R. Co. v. 
Baskins, 78 Ark. 355, 938 SW 757. 

D. C.—Cowen v. Merriman, 17 App. 
186; Baltimore, ete., Co. v. Car- 
rington, 3 App. 101. 

Ida.—Fleenor v. Oregon Short Line 
Reo. 16, Ida, 78d, L020 797 


Kan.—Atchison, ete, R. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


§§ 1983-1984] 


under such rule no burden on plaintiff to show the 
precautions exercised by the person injured or 
killed,®® except where the physical facts give rise 
to a presumption that he could have seen or heard 
the train if he had looked and listened.°* 


Operation and weight of presumption. 
sumption of due care as to stopping, 
listening may be rebutted®® by evidence to the con- 
If there is no evidence to the contrary 
sufficient to take the case to the jury on the question 
of contributory negligence ;°* but it does not warrant 
the jury in using it as a basis for a second presump- 
tion as to a condition causing the injured person to 


trary.°° 


Baumgartner, 74 Kan. 148, 85 P 822, 
10 AnnCas 1094 


La.—Nash vy. Louisiana R., 
Co., 153 La. 410, 96 S 14. 


Mo.—Dudley v. Wabash R. Co., 167 
Mo, A. 647, 150 SW 7837. 


N. C.—Goff v. Atlantic Coast Line 
ry Co.) 179. NIC. 216, 102 SH 320: 


Pa.—Lotz v. Baltimore, ete, R. 
Go., 247 Pa. 206, 93 A 274: Schwarz 
Ww. Delaware, ete., R. Co. 218 Pa. 18%, 
67 A 213; Blauvelt v. Delaware, etc., 
R. Co., 206 Pa. 141, 55 A 857; Weiss 
vw. Pennsylvania, BR: Co., 79-Pa.- 387; 
Hughes v. Delaware, etc., Canal Co., 
4 Pa. Dist. 574. 


Tex.—Chicago, etc., R. Co. v. John- 
son, (Civ. A.) 224 SW 277 


Wash.—Steele v. northern PAC WE 
Co., 21 Wash. 287, 57 P-820. 


[a] INustrations.—(1) A railroad 
sued for injuries to an automobilist 
at a crossing, and interposing the de- 
fense of contributory negligence, in 
that the automobilist did not stop, 
look, and listen before going upon 
the tracks, ‘has burden of showing 
that the automobilist voluntarily 
drove his car upon track, or attempt- 
ed to cross the track. Central of 
Georgia R. Co. v. Faust, 17 Ala. A. 96, 
82 S 36 [certiorari den 203 Ala. 248, 
82 S 345]. (2) In an action for inju- 
ries in a collision between a train 
and an automobile, the burden is on 
defendant to show by a preponder- 
ance of the evidence that the driver 
of the automobile violated a statute 
requiring him to reduce his speed to 
six miles per hour. Chicago, eke.) 
R. Co. v. Johnson, (Tex. Civ. A.) 2 
SW 277. 


[b] Where defendant contends 
that plaintiff did not stop at right 
place to look and listen, it has the 
burden of showing that there was a 
better place. Downey v. Pittsburg, 
ete., Traction Co., 161 Pa. 131, 28 A 


[ce] Noise of traim.—Where de- 
fendant railroad company relies on 
the general noise of an approaching 
train to conyict plaintiff of contribu- 
tory negligence in an action for 
death of plaintiff's daughter at 
railroad crossing, the railroad com- 
pany is bound to prove, not only that 
the train made a noise, but that 
plaintiff should have heard it. Dud- 
ley v. Wabash R. Co., 167 Mo. A. 647, 
150 SW 737. 


{d] In Indiana (1) under Burns 
St. Annot. (1901) § 359a, the burden 
of establishing that the person in- 
jured did not stop, look, and listen, if 


ete., 


necessary, is on defendant. Cleve- 
ianidyvete.. kh.) CoO, we liymn,, 177 ind, 
S118 95° NE 577, 98 INE 67; Pitts- 


burgh, etc., R. Co. v. Reed, 36 Ind. A. 
67, 75 NE 50. (2) At common law, 
prior to this statute, the burden was 
on plaintiff to show that such pre- 
cautions were taken. Pittsburgh, 
etc., R. Co. v. Fraze, 150 Ind. 576, 50 
NE 576, 65 AmSR 377. 


[e] In New York, in case 
death, see supra § 1980 note 16. 


[f] Direct evidence.—A presump- 


of 


RAILROADS 


The pre- 
looking, and 


1t/18 


tion that deceased exercised reason- 
able care for his own safety in ap- 
proaching the crossing, and that ‘he 
looked down the track as the law re- 
quired, is overcome only where there 
is direct evidence to the contrary of- 
fered by defendant. Delaware, etc., 
R. Co. v. Rebmann, 285 Fed. 317 [aff 
275 Fed. 1009]. 


53. Davis v. Boggs, 22 Ariz. 497, 
199 P 116; Dalwigh v. International, 
eteyeR. Co: (Tex Civi A:) 142 0S W 


1009. 

fa] No signals; obstruction.— 
Where no signals were given by the 
train before reaching the crossing, 
and the view of the tracks was ob- 
structed, the fact that the traveler 
did not stop to look or listen does not 
east on him the burden of proving 
absence of contributory negligence. 
Dalwigh v. International, ete., R. 


Co., (Tex. Civ. A.) 42 SW 1009. 

54. See infra § 1984. 

55. Baltimore, ete, R COs wey: 
Goodman, 10 F. (2d) 58 [rev on 
other grounds 275° U. ‘S.666, » 48 “SCt 
24, 72 L. ed. 167] (Ohio); Miller v. 


Pennsylvania R. Co., 256 Pa. 142, 100 
A 654; Schum vy. Pennsylvania R. 
Co., 107 Pa..8, 52 AmR 468; O'Neill 
v. Reading R. Co., 10 Pa. Dist. & Co. 
709; Manely v. Pennsylvania er Co:, 
Jeea. Dist é& Cos 39) laft 279° Pa. 463, 
124 A’ 159]. 


56. Miller v. Pennsylvania R. Co., 
256 Pa. 142) 100A 654° —Sehmidt” iv. 
Philadelphia, etc., R. Co., 244 Pa. 205, 
90 A 569; Manely v. Pennsylvania R. 
CO or Pam Diste auCO.co Patt canon mv. 
463, 124 A 159]. 


57. Schmidt v. Philadelphia, etc., 
R. Co., 244 Pa. 205, 90 A 569. 


As question for jury generally see 
infra §§ 2051-2067. 


58. Atchison, etc., R. Co. v. Baum- 
gartner, 74 Kan. 148, 85 P 822, 10 
AnnCas 1094. 


[a] Thus the presumption of due 
care in looking and listening will not 
warrant the jury in assuming, in or- 
der to account for the injured per- 
son’s going upon the crossing, that 
his team became frightened and that 
he lost control. Atchison, ete., R. 
Co. v. Baumgartner, 74 Kan. 148, 85 
P 822. 


59. Delaware, etc., R. Co. v. Reb- 
mann, 285 Fed. 317 [aff 275 Fed. 
1009]; Young v. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61; Schmidt 
v. Philadelphia, etc., R. Co., 244 Pa. 
205, 90 A 569; Hanna v. Philadel- 
phia, ete., R. Co., 213 Pa, 157, .62 A 


643, 4 LRANS 344. 


[a] Thus a statutory presump- 
tion that a person takes ordinary 
care of his own concerns is not ap- 
plicable where there is positive and 
unimpeached testimony that a mo- 
torist was looking into the body of 
his truck and did not look in the di- 
rection of crossing until he was 
within few feet thereof. Young v. 
Pacific Electric R. Co., 208 Cal. 568, 
Reser. Lea (ays le 


[b] Testimony of one witness (1) 
that deceased could have seen the 


go on the crossing.°® 
evidence which shows that the person injured failed 
to exercise such precautions,®® as by evidence that 
the person injured was struck by a moving train the 
instant he stepped upon the track, and that the view 
was unobstructed.®° 

[§ 1984] bb. Opportunity To 
Where it appears that a person approaching a rail- 
road crossing could by looking or listening have seen 
or heard an approaching train in time to have avoid- 
ed injury, it will not, in case of an accident, be pre- 
sumed that he looked or listened,®* or was in the 
exercise of due care,®? but the presumption, if any, 


'cross, so that a directed verdict 
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It can be overcome only by 


See or Hear. 


train coming if he had looked does 
not overcome the presumption so as 
to justify an instruction to find for 
defendant. Weiss v. Pennsylvania 

Oy Ce & ade Oo te (2) Testimony 
of the engineer of the train that he 
did not see him stop, where his evi- 
dence shows that he was not in a 
position to see whether he did or not 
does not overcome the presumption. 
Schwarz v. Delaware, etc., R. Co., 218 
Pa, 18%, O%nA -213. . ¢3)- Butlanere 
two men driving a team are killed at 
a railroad crossing, the presumption 
that they stopped, looked, and list- 
ened is overcome by testimony of the 
only witness who saw the accident 
that he saw the team approaching 
the crossing at a dog trot, and that, 
when it was about sixteen feet from 
the place where it was struck, he 
turned from where he was standing 
on his porch, and had stepped into 
the hallway about twelve feet, when 
he heard the _ collision. Wade ov. 
Western Maryland R. Co. 220) Pa; 
578, 69 A 1112. 


60. Pennsylvania ieee Co 
Mooney, 126 Pa. 244, 17 A 590. 
see infra text and note 63. 


61. Morenci Southern R. Co. 
Monsour, 21 Ariz. 148, 185 P 938. 


62. Towa.—Wasson Vv. Illinois 
Cent. R. Co., 203 Iowa 705, 213 NW 
388; Dalton v. Chicago, etc., R. Co., 
114 Iowa 257, 86 NW 272; Crawford 
v. Chicago Great Western R. Co., 109 
Iowa 433, 80 NW 519. 


Mich.—Rushford-Surine yv. Grand 
oh tes R: €o., 239 Mich. 19, -2143N Ww 

Minn.—Carlson v. Chicago, ete., R. 
Co., 96 Minn. 504, 105 NW 555, "113 
AmSR 655, -4 LRANS 349, 


N. C.—Davidson y. Seaboard Air 
Line R. Co., 171 N. C. 634, 88 SH 759. 


Pa.—Weber pe Pittsburgh, etc., R. 
Coy, LO, pATTE2 


[a] Thus ‘S any presumption, 
in the absence of eyewitnesses, that 
a truck driver, killed at a railroad 
crossing, used due care in crossing 
will not avail plaintiff in an action 
for death, where deceased had an un- 
obstructed view of the track after 
reaching a point fifty feet away. 
Rushford-Surine vy. Grand Trunk R. 
Co., 239 Mich. 19, 214 NW 168. (2) 
In an action for the death of plain- 
tiffs’ father when his market wagon 
was struck by a train, evidence that 
the road upon which he was driving 
paralleled the railroad for some dis- 
tance before crossing it, that the 
wagon was a closed one with cur- 
tains, sliding door, and glass front, 
and that a train running in the same 
direction struck them as they were - 
about to cross overcomes a presump- 
tion that decedent stopped, looked, 
and listened before attempting 


Ve 
"And 


Ve 


defendant was proper. Miller v. 
ee yenie Re Cos 256) Pan i4e, 


Presumption of due care by de- 
ceased in looking and listening sce 
supra § 1983. 


‘v. Baltimore, etc., R. 
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will be that either he did not look or listen, or if he 
did so, that he did not heed what he saw or heard,®* 
and if such circumstances are shown by conclusive 
or undisputed evidence the presumption will be con- 
If the traveler fails to look it will be 
presumed that he would have seen the approaching 
But the fact that plaintiff 
actually saw the train approaching and, notwith- 
standing, went into danger will not be presumed from 


elusive.®4 


train had he looked.*® 


63. U. S.—Northern Pac. R. Co. v. 
Freeman, 174 U. S. 379, 19 SCt 763, 43 
L. ed. 1014; Rollins v. Chicago, ete., 
R. Co., 189 Fed. 639, 71 CCA 615. 


Ariz.—Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148, 185 P 938. 


Cal.—Green v. Southern Pac. Co., 
192 iCall254, 64 “P 255* Alerbert ‘'v. 
Southern Pac. Co., 121 ‘Cal. 227,53, P 
651; Antonian v. Southern Pac, Co., 
9 Cal. A. CAS MR LOOME Site 


Colo.—Colorado, etc, R. Co 
Lauter, 21 Colo. A. 101, 121 P 137. 


Ill.—Chicago, ete, R. Co. v. De 
Freitas, 109 Ill. A. 104. 


Ind/—Grand Trunk R. | Co. 
Reynolds, 175 Ind. 161, 92 NE 733, 93 
NE 850 [aff (A.) 90 NE 94]; Malott 
v. Hawkins, 159 Ind. 127, 68 NE 308; 
Pittsburgh, -ete., R. Co. v. Fraze, 150 
Tmad:-576,~50 NE 576, 65 AmSR 377; 
Cleveland, etc., R. Co. v. Miller, 149 
Ind. 490, 49 NE 445; Mann v. Belt 
R., ete:, Co., 128 Ind. 138, 25 NE 819; 
New York, ‘etc., R. Co. v. Leopold, 73 
ind: Ay 309, 127 NE 298; Waking v. 
Cincinnati, ete., R. Co., 72 Ind. A. 401, 
125 NE 799; Cleveland, etc., R. Co. 
v. Starks, 58 Ind. A, 341, 106 NE 646, 
(A.) 102 NE 279; Chicago, etc., R. 
Co:.v. Daun, 53 Ind. A. 382, 699, 101 
ie 731, 134: Wamsley v. Cleveland, 

fi pel axe 'Co., 41 Ind. A. 147, 82 NE 490, 
33 NE 640; Southern R. Co. v. Davis, 
34 Ind. A. Cue 72 NE 1053. 


Iowa.—Dalton v. Chicago, etc., R. 
Co., 114 Iowa 257, 86 NW 272; Craw- 
ford v. Chicago, etc., R. Co., 109 Iowa 
433, 80 NW 519. 


Vv. 


Kan.—Bressler y. Chicago, ete, R. 
Co., 74 Kan. 256, 86 P 472. 
La.—Blackwell v. St. Louis, etc., 


R. Co., 47 La. Ann, 268, 16 S 818, 49 
AmSR 371. 


Minn.—Jensen Vv. Minneapolis. 
ete., R. Co., 154 Minn. 414, 191 NW 
908; Anderson v. Great Northern R. 
Co., 147 Minn. 118, 179 NW 687; Carl- 


son v. Chicago, ete. Re COns 96 Minn. 
504, 105 N 555, 118 AmSR 655, 4 
LRANS 349. Brown v. Milwaukee, 
etc., R. Co., 22 Minn. 165. 


Mo.—Porter v. Missouri Pac. R. Co., 
199 Mo. 82, 97 SW 880; Hook v. Mis- 
souri Pac. R. Co., 162 Mo. 569, 68 SW 
360; Stillman v. St. Louis-San Fran- 
cisco R. Co., (A.) 266 SW 1005; Mor- 
row v. Hines, (A.) 233 SW 493. 


Mont.—Roberts v. eaicero) ete., R. 
Co., 67 Mont. 472, 216 P 332. 


N. Eee hi ano Co. v. Right- 
er, 42 N. J. 180. 


N. 2 eee v. New York Cent. R. 
Co., 111 N. Y. 199, 18 NE 648; Woctl- 
ard v. New NOTE ete: VR Co., 106 N. 
Y. 369, 13 NE 424: Wilcox v. Rome, 
ete., R. Co., 39 N. Y. 358, 100 AmD 440; 
McAuliffe v. New York Cent., etc., 
R. Co., 85 App. Div. 187, 83 NYS 200; 
Burke v. New York Cent., ete., R. Co., 
73 Hun 32, 25 NYS 1009; iueerpol Vv. 
New York Cent., etc., R. Co., 4 Hun 
277, 6 Thomps. & C. 416 [aff 66 N. Y. 
612” mem]. 

N. D.—Sherlock y. Minneapolis, ete., 
R. Co., 24 N. D. 40, 188 NW 976. 

Oh.—Bellefontaine R. Co. v. Snyder, 
24 Oh. St. 670. 

Pa.—Link v. Philadelphia, ete, R. 
Co.,.165 Pa. 75, 30 A 820, 822; Myers 


Co., 150 Pa. 386, 
24 A 747, 
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Utah.—Clark v. Union ‘Pac. R. Co., 
70 Utah 29, 257 _P baht Wilkinson 
v. Oregon Short Line R 5 Coy. 35 Utah 
110, 99 P 466; Rogers v. Rio Grande 
Western R. Co., 32. Utah 367, 90. P 

Wash.—Woolf v. Washington, etc., 
Rey Co. Wty Washi 49s (Oy bP I04 

Wis.—Clemons v. Chicago, etc., R. 
Co., 187 Wis. 387, 119 NW 102; Hoye 


v. Chicago, ete, R. Co., 67 Wis. 1, 29 
NW 646. 


“A person before attempting to 


cross a railroad track, and when an 
approaching train is in full view is 
chargeable with seeing what he could 
have seen if he had looked, and with 
hearing what he would have heard if 
he had listened.” Lawrence v. Den- 
ners i) R. Co., 52 Utah 414, 423, 174 


[a] Tllustrations—(1) Where a 
person injured at a railroad crossing 
when about to cross could have seen 
an approaching freight train in time 
to have avoided ‘danger and such train 
was approaching at a low rate of 
speed, the necessary ‘conclusion is 
either that he did not look before 
crossing or that if he did look he took 
a chance of crossing in safety. Wood- 
ard v.. New York, ete., R. Co., 106 N. 
Y. 369, 13 NE 424. (2) Where a train 
is at a point which is within the trav- 
eler’s vision while he is within a place 
of safety, he will be deemed to have 
seen it and proceeded regardless of 
danger, or to have failed to make 
vigilant use of his senses. Roberts v. 
Chicago, etc., R. Co., 67 Mont. 472, 216 
Prasze: KS) ‘Where there is evidence 
that deceased looked before going on 
a railroad crossing or when he was on 
the tracks, on the farther one of 
which the collision occurred, and that, 
if he did look, he must have seen the 
train, it will not be presumed that 
he did not see it. Legg v. Erie R. Co., 
124 NYS 8 [aff 141 App. Div. 876, 126 
NYS 451 (aff 206 N. Y. 665 mem, 99 
NE 1109 mem) ]. 


[b] Law of self-preservation (see 
generally Negligence §§ 744-747) may 
usually be considered in favor of a 
traveler, where doubt exists as to his 
ability to see or hear an approaching 
train, but where no such doubt ap- 
pears and he did not exercise ordinary 
care, no such inference is applicable, 
Sherlock v. Minneapolis, ete., R. Co., 
24 N. D. 40, 188 NW 976. 


[c] Displacing presumption of due 
care.—The duty ofa person approach- 
ing a railroad crossing “to look and 
listen and to see or hear a train in 
plain sight or hearing and to keep 
out of its pathway is such that in case 
of failure to do so, in absence of evi- 
dence to the contrary, a presumption 
of due care is displaced by the pre- 
sumption of negligent failure to dis- 
cover the danger or a negligent ef- 
fort sto cross the track in face of dan- 


ger.’’ Clemons v. Chicago, ete., R. Co., 
137 Wis. 387, 119 NW 103, 105. 
64 U.S.—Allnutt v. Missouri Pac. 


R. Co., 8 F. (2d) 604. 


Cal.—Martz v. Pacific aeeurte 15% 
Co., 81 Cal.) Ay 692, 161°P 1 

THe: —Cleveland, etc., R. on Lynn, 
172 Inds3)1) 95 NE 577, 98 ‘NE 67; 


Bellefontaine ten Osten Hunter, 33 Ind. 
35, 5 AmR 201. 


Iowa.—Langham v,. Chicago, etc., R. 
Co., 201 Iowa 897, 208 NW 356; Craw- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note ltumber. 


19 1984 


testimony that he looked at a point from which the 
train must have been visible;®* and if the physical 
facts are such as not to make it clear that the train 
could have been seen or heard, there can be no pre- 
sumption’ that the person injured or killed did not 
look or did not heed what he saw, in the face of 
evidence that he looked and listened and neither 
saw nor heard anything.*? 
give rise to a presumption that a»person injured or 


Where the physical facts 


ford v. Chicago Great Western R. Co.,. 
109 Iowa 433, 80 NW 519. 


La.—Gibbens v. New Orleans Ter- 
minal Co., 159 La. 347, 105 S 367. 


Mich.—Tomes v. Detroit, etc., 
Co., 240 Mich. 133, 215 NW 308. 


Minn.—Carlson v. Chicago, ete., R- 
Co., 96 Minn. 504, 105 NW 555, 113 
AmSR 655, 4 LRANS 349; Miller v. 
Truesdale, 56 Minn. 274, 57 NW 661. 


Mo.—Zumwalt v. Chicago, etc., R. 
Co., 266 SW 717; Kelsay v. Missouri 
Pac. R. Co.,' 129 "Mo. 362, 30 SW 339; 
Maginnis y. Missouri Pac. R. Co., 1s2 
Mo. A. 694, 165 SW 849 [rev on other 
grounds 268 Mo. 667, 187 SW 1165]; 
Farris v. St. Louis-San Francisco R. 
Co., 167 Mo. A. 392, 151 SW 979. 


N. Y.—Browne v. New York Cent., 
etc., R: Co., 87 App. Div. 206, 886NYS. 
1028, 18 NYAnnCas 409 [aff 179 N. Y- 
582, 72 NE 1140]. 


Pa.—Kemmler v. Pennsylvania Co., 
265 Pa. 212,108 A 592; Rowe v. West- 
ern Maryland RLCos, 324 Pa. 405, 73 A 
456; Sefcik v. Pennsylvania 18S Cas 
223 Pa. 348, 72 A 787, 16 AnnCas 357; 
Beach v. Pennsylvania Ri Cox 212; Fa: 
567, 61 A 1106; Sullivan v. New York, 
etc., R. Co., 175 Pa» 361, 34 A 798. 


Wis.—White v. Minneapolis, etec., R- 
Co., 147 Wis. 141, 1383 NW 148. 


[a] Tllustration.—Where a pedes- 
trian, crossing four railroad tracks 
at grade, with a clear view of the 
tracks for two thousand one hundred 
and forty-eight feet in the direction 
in which a train came, when it was his 
duty to stop, look, and listen, was 
struck by the train, he will be conclu- 
sively presumed to have gone negli- 
gently into an obvious danger, pre- 
cluding a recovery for his death. Ev- 
an V,, Pennsylvania Co., 226 Pa. 370, 


[b] Ability to see or hear train.— 
Where one was so circumstanced as 
regards crossing a railroad track that 
it was incumbent upon him to use his 
senses to discover whether there was 
an approaching train in dangerous 
proximity, he is conclusively pre- 
sumed to have been able to see or 
hear one, if others no more favorably 
situated therefor did so without diffi- 
culty. White v. Minneapolis, ete., R. 
Co., 147 Wis. 141, 133 NW 148. 


Questions of law and fact as to 
lcoking and listening generally see 
infra §§ 2051-2067. 


Weight and sufficiency of evidence 
as to duty to stop look and listen see 
infra §§ 2023, 2024. 


65. Wabash R. Co. v. Smillie, 97 
Ill. A. 7; Lawrence v. Denver, etc., R. 
Co., 52 Utah 414, 174 P 817 


66. Zumwalt v. Chichen: etc., 
Co., (Mo.) 266 SW 717. 


[a] “The just inference rather is 
that he looked so carelessly or hast- 
ily as to amount to not looking, and 
therefore did not see the train.” Zum- 

walt v. vac Pe etc; dR. (Coin, EMow: 
266 SW 717, 724. 

67. Norfolk, ete., R. 
119 Va. 670, 89 SE 923. 


[a] Thus, where the engine by 
which he was struck was near the 
crossing when plaintiff was going 
over, it was a dark, drizzly night, the 
engine was ‘drifting backward with- 
out displaying any light, blowing any 


te 


Rs 


Co, v. Parrish, 


. 
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§§ 1984-1987] 


killed could have seen or heard the train if he had 
looked and listened, it is incumbent on plaintiff to 
show failure from contributory negligence in this 
respect.°S Such a presumption of negligence ordi- 
narily ean be rebutted only by facts and cireumstane- 
es showing that it was not reasonably practicable to 
take such precautions, or that the circumstances were 
such as would ordinarily induce persons of common 
prudence to omit such precautions.°°® 


Under comparative negligence rule. It has been 
held, in a jurisdiction having the statutory compara- 
tive negligence rule making the right to recover de- 
pendent on a comparison of neglgence,’® that a 
person injured by a train at a crossing will not be pre- 
sumed as a matter of law to have seen and heard a 
train which could havé been seen and heard by proper 
precautions." 


[§ 1985] cc. Where Statutory Crossing Signals 
Omitted. Where the action is based on defendant’s 
failure to give the statutory crossing signals, it will 
be presumed, in the absence of contrary evidence, 
that the person injured listened for such signals,‘? 
and that he would not have gone upon the track had 
the signals been given;** but it has been held that, 
where plaintiff’s testimony shows that he was famil- 
whistle, or ringing any bell, and with 
a curtain across the view of the en- 
gineer and fireman, there can be no 


such presumption in the face of posi- 
tive évidence to the contrary. Nor- 


75. 


76. 
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Burden of proof generally see supra 
text and notes 50-54. 


Cosgrove v. New York 
etc;, BR. Cosi No we 88), 41 Amn 355. 


[52 C.J.] 407 


iar with the crossing, the burden is on him to show 
that he was listening for such signals and probably 
could have heard them if they had been given.7* It 
is not a legal inference that a traveler heard the 
approach of a train at a crossing because the horse 
which he was driving heard it.7® 


[§ 1986] (e) Application of Rules as to Occupant 
of Vehicle.’° In accordance with the above rules,*7 
in some jurisdictions the burden of proof is on plain- 
tif’, In an action for injuries to or the death of a 
guest or passenger in an automobile or other vehicle, 
at a railroad erossing,.to prove due care on the part 
of such occupant of the vehicle.7® In other juris- 
dictions, however, in the absence of evidence to the 
contrary, the presumption is that such guest or pas- 
senger exercised reasonable care to protect himself 
from injury,’® and the burden is on defendant rail- 
road to show that he failed to exercise such eare,®° 
unless plaintiff’s evidence shows contributory neg- 
ligence.*+ But such oceupant will be presumed to 
have seen an approaching train which he clearly 
had an opportunity to see.8? 


[§ 1987] (4) Last Clear Chance.8* As in other 
actions for negligence,** where an action for injuries 
at a railroad crossing is based on the last clear 


{d] As evidence.—A presumption 
that an automobile guest exercised 
ordinary care constitutes evidence in 
an action for death at a railroad cross- 
ire. Smellie v. Southern Pac: Co., 


Cent., 


folk, etc.. R. Co. v. Parrish, 119 Va. 
670, 89 SE 923. 


68. Evans v. Baltimore, etc., R. Co., 
133 Md. 31, 104 A 112; Morrow v. 
Hines, (Mo. A.) 233 SW 493; Rau v. 
proRehera: Pac. R. Co., (Meont.) 289 P 


[a] hus, where plaintiff, in an ac- 
tion for injuries when struck by a 
railroad train at a crossing, testifies 
to the effect that there was no mate- 
rial obstruction preventing him from 
seeing the train, he has the burden 
of showing not only the railroad’s 
negligence, but his own freedom from 
contributory negligence. Evans v.- 
aay etc., R. Co., 133 Md. 31, 104 
A , 


[b] Evidence that no crossing sig- 
nals were heard held insufficient to re- 
lieve plaintiff from the burden of 
showing that the death of an automo- 
bilist struck by a train was not the 
result of his contributory negligence. 
Rau v. Northern Pac. R. Co., (Mont.) 
289 P 580. 


69. Bellefontaine R. Co. v. Snyder, 
24 Oh. St. 670. 


70. See supra § 1942. 
71. See cases infra this note. 


[a] In Arkansas (1) under the act 
of 1919 (Crawford & M. D’g. § 8575), 
the rule is as stated in the text. St. 
Louis-San Francisco R. Co. v. Haynes, 
177 Ark. 104, 5 SW (2d) 737. (2) Pri- 
or to this statute a traveler approach- 
ing a railway crossing is presumed 
to have seen or heard what is plainly 
to be seen or heard, and if by looking 
he could have seen the engine or train 
by which he was struck approaching, 
he was charged with having seen it, 
and would not be heard to say that he 
did not see it. Chicago, etc., R. Co. v. 
Batsel, 100 Ark. 526, 140 SW 726; 
Arkansas Cent. R. Co. v. Williams, 99 
Ark. 167, 137 SW 829; St. Louis, etc., 
R. Co. v. Wyatt, 79 Ark. 241, 96 SW 
376. 


72. Underwood v. St. Louis, ete., 
R. Co., 182 Mo. A. 252, 168 SW 8038. 

73. Gann v. Chicago, etc., R. Co., 
319 Mo. 214, 6 SW (2d) 39; Pierson 
v. Missouri Pac. R. Co., (Mo. A.) 275 
Sw 561. 


74. White v. Southern R. Co., 151 
Va. 802, 144 SE 424, 


] 


Ccntributory negl'gence of oc- 
cupant of vehicle generally see Motor 
Aa §§ 947-958; Negligence §§ 


Duty of occupant of vehicle as to 
Aged and listening see supra § 


77. See supra §§ 1979-1985. 


78. Morgan v. Rockford, ete., R. 
Co., 251 Ill. A. 127; Le Febvre v. Cen- 
Hee Vermont R. Co., 97 Vt. 342, 123 A 


[a] In Connecticut (1) although 
the burden of proof generally is on 
plaintiff to prove freedom from con- 
tributory negligence (see supra § 
1980), (2) it has been held that no 
duty rests on plaintiff suing for the 
death of a guest riding in the rear of 
a closed automobile to show that the 
guest used any care in approaching 
the crossing (Weidlich v. New York, 
etc., R. Co., 93 Conn. 438, 106 A 323). 


79. Dow v.’Southern Pac. Co., (Cal. 
A.) 288 P 89; Carpenter v. Atchison, 
é6te,, RCo,, bisCal’ Asi60, 195 Py L073: 
llardi v. Central California Tract. Co., 
36 Cal. A. 488,172 P 763; Cunningham 
Varst., Louis, .ete., BB. Co;, -CMo., A:)9 
SW (2d) 166; Jerko v. Buffalo, etc., 
R. Co., 275 Pa. 459, 119 A 543; Chesa- 
peake, ete., R. Co. v. Meyer, 150 Va. 
656, 148 SE 478. 


[a] Thus a presumption exists 
that a guest, riding in the rear seat 
of an automobile and who was killed 
when the automobile was struck by 
a train at a railroad crossing, used 
due care and caution for his own pro- 
tection, and did all that was reasona- 
bly: required. Krause v. Rarity, (Cal. 
A.) 285 P 879 [superseding (A.) 283 
P 886]. 


[b] Lookout.—The court may as- 
sume that an occupant of an automo- 
bile kept a proper lookout for an ap- 
proaching train at a crossing. Ches- 
apeake, etc., R. Co. v. Meyer, 150 Va. 
656, 143 SE 478. 


[c] Inexperienced guest.—A guest, 
inexperienced in driving an automo- 
bile, may be presumed to have exer- 
cised ordinary care when an experi- 
enced driver attempted to cross tracks 
in front of a train. Cunningham vy. 
St. Louis, etc., R. Co.; (Mo. A.) 9 SW 
(2d) 166. 


Sse). 287 P 343 [superseding 276 P 


Presumption of due care of occu- 
pant of motor vehicle generally see 
Motor Vehicles § 1011. 


80. Ilardi v. Central California 
Tract. Co., 36. Cal. A: 488, 172 P 763; 
Franklin v. Minneapolis, etc., R. Co., 
179 Minn. 480, 229 NW 797; Toene- 
boehn v. St. Louis-San Francisco R. 
Co., 317 Mo. 1096, 298 SW 795; Chi- 
cago, etc.. R. Co. v. Steele, (Tex. Civ. 
A.) 264 SW 503. 


[a] Ilustration.—In an action for 
injuries to a fifteen and, one-half-year- 
old boy, when a truck in which he 
was riding was struck by a train at 
a crossing and whose duty it was to 
warn the driver of approaching trains, 
the burden of proving contributory 
negligence rests on defendant. Frank- 
lin v. Minneapolis, etc., R. Co., 179 
Minn. 480, 229 NW 797. 


[b] In New York (1) under the 
statutory rule (see supra § 1980 note 
16), (2) in an action for death, the 
burden is generally on the railroad 
to prove contributory negligence of 
an automobile passenger (Crough v. 
New York Cent. R. Co., 229 App. Div. 
340, 242 NYS 54). 


81. Toeneboehn v. St. Louis-San 
PRE a R. Co., 317 Mo. 1096, 298 SW 
é . 


82. Hoag v. New York Cent. R. Co., 
111 N. ¥. 199, 18 NE 648. 


Opportunity to see or hear train as 
raising presumption generally see su- 
pra § 1984. 


[a] Thus, where, in an action for 
the death of plaintiff's intestate, a 
married woman, who was killed in a 
collision at a crossing while she was 
riding with her husband in a vehicle 
driven by him, it appears that the 
train was visible from the highway 
for a ‘distance of a mile or more from 
the crossing, the presumption is that 
the wife saw the approaching train. 
Hoag v. New York Cent. R. Co., 111 
N. Y. 199, 18 NE 648. 


83. Last clear chance doctrine gen- 
erally see supra §§ 1945-1948. 


84. See Negligence § 760. 
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chanee or humanitarian doctrine,®® the burden is 
on plaintiff to bring his case within such doctrine,*® 
by showing that the company, through its proper 
servants, knew or was chargeable with knowledge 
peril,=* and that, notwith- 
standing his contributory negligence, the company 
‘by the exercise of ordinary care could have avoided 
injuring him, but failed to exercise such care.** In 
the absence of statute, it cannot be presumed, from 
the mere fact that a train was being negligently run 
and struck plaintiff at a crossing, that defendant’s 
servants were guilty of negligence under this doc- 
Under some statutes, however, proof of 
an injury caused by the running of cars is prima 


of the injured person’s 


frine.°” 


85. See supra §§ 1945-1948. 


86 Young v. Southern Pac. Co., 
189 Cal. 746, 210 P 259; Underwood v. 
St. Louis, etc., R. Co., 182 Mo. A. 252, 
168 SW 803. 


fa] (Ehus,” in’ “an; action for the 
death of a motor cyclist, sighted by 
the trainmen when he was on a pass- 
ing track about fourteen feet from 
the main track on which he was 
struck, plaintiffs, relying on the last 
clear chance doctrine, had the bur- 
den of showing that deceased could 
not have avoided the collision by al- 
tering the direction, or accelerating 
or retarding the speed, of his vehicle 
after the trainmen first saw _ him. 
Young v. Southern Pac. Co., 189 Cal. 
746, 210 P 259. 


87. Helback v. Northern Pac. R. 
Co., 125 Minn. 155, 145 NW 799; Beal 
vy. St. Louis-San’ Francisco R. Cox; 
(Mo.) 256 SW 733; Pennell v. Chica- 
go, etc., R. Co., 153 "Mo. As 566, 134 SW 
‘114; Galveston, etc., R. Co. v> Slo- 
man, (Tex. Civ. A.) 244 SW 268. 


[a] Illustrations.—(1) In an ac- 
tion based on the humanitarian doc- 
trine for injuries to the driver of a 
truck struck by a train at a crossing, 
‘the burden of proving that the engi- 
neer saw or could have seen the truck 
after it entered the danger zone in 
time to warn plaintiff of his peril was 
on plaintiff. Beal v. St. Louis-San 
Francisco R. Co., (Mo.) 256 SW 733; 
Galveston, etc., R. Co. v. Sloman, 
(Tex. Civ. A.) 244 SW 268. (2) Ina 
pedestrian’s action for injuries re- 
ceived while negligently attempting to 
climb between cars, the burden is on 
plaintiff to prove that the engineer 
had actual knowledge of plaintiff's 
presence before he backed the train. 
Helback v. Northern Pac. R. Co., 125 
Minn. 155, 145 NW 799. 


838. Ala.—Birmingham, etc., R. Co. 
v. Campbell, 203 Ala. 296, 82 S 546; 
Jolley v. Southern.R.’Co., 197 Ala. 
oe 72S 382; Alabama Great Southern 

..Co. v. Smith, 196 Ala. 77, 71 S 455. 


‘Cal. —Basham v. Southern Pac. Co., 
176 Cal. 320, 168) 359: 


Co., 84 Gena. 444, 80 A 2838. 


Md.—State v. New York, etc., R. Co., 
127 Md. 651, 96 A 809; State v. Phil- 
adeJphia, ete., R. Co., 120 Md. 65, 87 
A 492. 

Mo.—Cox vy. St. Louis-San Francis- 
co Ri Co., CA.) 9 SW (2d) 96; Pen- 
hell v. Chicago, etc., R. Co., 153 Mo. 
A. 566, 134 SW 114. 


N. C.—Hudson v. Norfolk-Southern 
ROO woOnN. C. 1165 129) Sin t4e. 


Tex.—Frias v. Galveston, etc, R. 
Co., (Civ. A.) 266 SW 547; Galveston, 


etc., R. Co: v. Sloman, (Civ. A.) 244 
SW 268. 
{a] Illustration.—Where deceased 


stopped on approaching the crossing 
as if to wait for a train to pass, the 
burden of proof is on plaintiff to show 
negligence of the engineer after de- 
ceased left his place of safety to go 
upon the _ tracks. Alabama Great 


‘ 
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[§ 1988] b. 


Southern R. Co. v. Smith, 196 Ala. 77, 
71 S 455. 

[b] Stopping train.—(1) Recovery 
under the humanitarian doctrine for 
the death of deceased, riding in an 
automobile colliding with a train at a 
crossing, would require a showing 
that quicker stopping of the train 
would have avoided the injury. Cox 
v. St. Louis-San Francisco R. Co., 
(Mo. A.) 9 SW (2d) 96. (2) In an ac- 
tion for the death of a pedestrian ata 
crossing, plaintiff, having alleged that 
the railroad’s employees discovered 
the pedestrian’s peril in time to have 
stopped the train and to have avoided 
the accident, has the burden of prov- 
ing that the employees, after discov- 
ery of her peril, could, by the use of 
proper care, have stopped the train 
and avoided the accident. Frias v. 
Galveston, ete., R. Co., (Tex. Civ. A.) 
266 SW 547. 


{[c] Statute placing burden of 
proof on railroad company to negative 
negligence does not apply in a case of 
subsequent negligence. Central of 
Georgia R. Co. v. Moore, 200 Ala. 213, 
75 8 971; Alabama Great Southern R. 
Cot: Smith, 196 Ala. 77, 71 S 455. 


89. Pennell v. Chicago, etc., R. 
Co., 153 Mo. A. 566, 184 SW 114. 


90. Fuller v. Illinois Cent. R. Co., 
100 Miss. 705, 56 S 783. 


Statutory presumptions and burden 
of proof as to negligence generally 
see supra § 1976. 


91. State v. Philadelphia, ete., R. 
Co., 120 Md. 65, 87 A 492. 


Presumption from failure to ex- 
ose witness generally see Evidence 
56. 


92. Cross references: 

Admissions of agents or employees 
generally see Evidence § 465. 

As to ownership and operation of 
road see supra § 1192. 


BHvidence admissible under pleadings 
see supra § 197%. 


In action for wrongful 
Death §§ 168-174. 


Opinion evidence as to railroad mat- 
ters generally see Evidence §§ 621, 
647, 676, 778. 


93. See Evidence §§ 89-1729. 
94 See Negligence §§ 787-832. 


95. See cases infra this note; 
passim infra §§ 1989-20138. 


[a] Evidence held admissible.— 
(1) Evidence that the driver of an 
automobile struck by a train invited 
the injured occupant to ride therein 
is admissible as tending to show that 
plaintiff was riding as a guest, and 
as showing the relation between the 
driver and plaintiff. Bush v. South- 
ern Pac. Co., (Cal. A.) 289 P 190. (2) 
In an action for injuries resulting 
from the frightening of plaintiff's 
mule by unusual noises, evidence is 
admissible that the mule was of ordi- 
nary gentleness. Boan v. W. T. Smith 
Lumber Co., 184 Ala. 535, 68 S 564. 
(3) Where a witness, who ha‘d testi- 
fied as to the point where defendant’s 


death see 


and 


‘[§§ 1987-1988 


facie evidence of defendant’s negligence and lia- 
bility, even where recovery is sought on the last clear 
chance doctrine.®° 
neer of the engine which caused the accident, as to 
his efforts to avoid the injury, raises no presumption 
against plaintiff.?? 

Admissibility°,—(1) In General. 
The usual rules as to the competency, relevancy, and 
materiality of evidence,®*® particularly those apply- 
ing in actions for negligence in general,®* govern 
and. control, so far as applicable, in an action against 
a railroad company for injuries sustained at a rail- 
road crossing, as to the admissibility®® or inadmis- 
sibility®® of evidence upon matters in issue, such 


A failure to examine the engi- 


train had killed decedent, stated that 
he frequently heard trains go by, he 
was properly permitted to _ state 
whether, as a general thing, he paid 
attention to the trains going by. 
Evans y. Philadelphia, etce., R. Co., 
24 Del. 562, 77 A 8381 [aff 25 Del. 370, 
80 A 625]. 


[b] Evidence of violation of city 
ordinance regulating the operation of 
trains within city limits, at the time 
and place of the accident, is admissi- 
ble as tending to show negligence. 
vee ead etc., R. Co. v. Mathias, 50 

na. : 


[c] Identification of train or car.— 
(1) Testimony that plaintiff heard a 
train whistle before leaving his home 
is admissible where there is testi- 
mony tending to show that several 
trains passed about that time, as it 
might serve to identify the train 
which struck his team. Southern R. 
Co. v; Hobbs, 151 Ala. 335, 43'S 844. 
(2) On the question whether or not 
it was defendant’s car that injured 
plaintiff, evidence that a car with 
blood on it was seen in defendant’s 
yard in the vicinity is admissible as 
corroborative of other evidence there- 
on. Central of Georgia R. Co. v. 
Moore,» 200) Alas2i13,. 75 9S: 97.4 1G) 
Where plaintiff was struck and in- 
jured by a work train, evidence with 
reference to a similar train on defen‘d- 
ant’s track near the scene of the ac- 
cident, seen by a witness on the eve- 
ning of the accident, is admissible. 
Perkins v. Wabash R. Co., 233 Ill. 458, 
84 NE 677 [aff 187 Ill. A. 514]. 


[a] Unusual noises.—Testimony 
of the engineer and trainmen as ex- 
perts and speaking from _ personal 
knowledge is admissible on the ques- 
tion of whether unusual and unneces- 
sary noises were made, but they may 
not testify as to whether or not they 
intended to frighten animals by their 
conduct in blowing off steam. Boan 
v. W. T. Smith Lumber Co., 184 Ala. 
535, 638 S 564 


96. See cases infra this note; 
passim infra §§ 1989-2013. 


[a] Evidence held inadmissible.— 
(1) In an action for the death of an 
automobilist evidence that one who 
was killed in the same accident did not 
work at the garage on the preceding 
night is inadmissible, its relevancy 
not appearing. Louisville, Otc. CO. 
v. Howser, 201 Ky. 548, 257 SW 1010, 
36 ALR 327. (2) In a suit for inju- 
ries claimed to have been caused by 
exceeding the speed limit and failing 
to ring the bell, in violation of ordi- 

nances, and by negligently blowing 
the whistle, thus frightening plain- 
tiff’s mules, testimony by one who 
was at a distance that he heard a 
whistle blow in the neighborhood, but 
could not tell on what road the en- 
gine was, is immaterial. Garber vy. 
St. Louis Southwestern R. Co., (Tex. 
Civ. A.) 118 SW 857. 


{b] Book entries.—(1) The record 
of a yard clerk as to the number of 
cars on a Switch track is not admis- 
sible for defendant. Cleveland. etce., 


and 


a” 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


§ 1988] 


as in regard to the nature and circumstances of the 
injury®? and the contributory negligence of the per- 
Subject to the general rules, any 
evidence is admissible, as bearing on the question of 
defendant’s negligence, which shows the facts and 
conditions immediately attending the accident,®® such 
as the rate of speed of the train which caused the 
the matter of lights, signals, and lookouts 


son injured.®§ 


injury ;? 


R. Co. v. Coffman, 30 Ind. A. 462, 64 
NE 233, 66 NE 179. (2) ‘Book entries 
as evidence generally See Evidence 
§§ 1033-1090. 


[ec] Contents of writing.—A ques- 
tion asked by plaintiff of the engineer 
of the colliding train on his cross- 
examination, calling for the contents 
of a written report made by witness 
to the company, is not admissible. 
Wells v. Louisville, ete., R. Co., 5 Ala. 
AL MOTD, §O9 eS. 343: 


[d] Evidence of financial standing 
of father who sues as administrator 
for the ‘death of a boy nine years old, 
is inadmissible either for the purpose 
of showing want of care, or for the 
purpose of mitigating damages. Tlli- 
nois Cent. ~'Copive Slater, 129.4017. 
91, 21. NE 575, 16 AmSR 242, 6 LRA 
aS att 20 Ll. Aes7 3. 


[e] That plaintiff had left -his 
home in one state to sue in another 
is inadmissible, either for the pur- 
pose of affecting his good faith, or to 
discredit his testimony as a witness. 
Atchison, ete., R. Co. v. Keller, 33 Tex. 
Civ. A. 358, 76 SW 801. 


97. See cases infra this note. 


[a] Evidence held admissible as 
to time of plaintiff's release after be- 
ing caught between cars, as tending to 
show aggravation of injury. Stevens 
v. Wabash R. Co., (Mo. A.) 14 SW 
(2d) 506. 

[b] Entries in shopbooks.—(1) En- 
tries made in the usual course of busi- 
ness by a third person who repaired 
plaintiff's vehicle after the accident 
are admissible, such person being 
dead, to show the character and ex- 
tent of the injury, and thereby tend- 
ing to show that the vehicle was bro- 
ken by the collision. Lassone v. Bos- 
ton, etc., R. Co., 66 N. H. 345, 24 A 902, 
17 LRA 525. (2) Entries in shopbooks 
as evidence generally see Evidence, 
§§ 1034-1071. 

[c] Evidence of appearance of in- 
juries after the accident is admissi- 
ble as a statement in part of the 
accident, and also-as a means of de- 
termining from the character of the 
wounds the injured person’s position 
when he was struck. Oldenburg v. 
New York Cent., etc., R. Co., 9 NYS 
419, 11 NYS 689 [aff 124 N. Y. 414, 
26 NE 1021]. 


{d] Position and condition of au- 
tomobile where it appears that plain- 
tiff’s automobile was in the same 
place and the same condition as shown 
by other witnesses who saw it imme- 
diately after the accident, a witness 
who reached the crossing thirty min- 
utes after the collision may testify 
as to where the car was and its con- 
dition. Davis v. Smitherman, 209 Ala. 
244, 96 S 208. 

98. See infra §§ 2005-2012. 


99. U. S.—St. Louis, etc:, R. Co. v. 
Rutland, 207 Fed. 287, 125 CCA 31 
{certiorari den 231 U. S. 755 mem, 34 
SCt 323 mem, 58 L. ed. 468 mem]. 

Ala.—Louisville, ete., R. Co. v. Hub- 
bard, 148 Ala. 45, 41 S’ 314 

Tll.—Aurora, éte., R: Co. v-'Gary, 123 
Tll. A. 163 [rev on other grounds 221 
Til. 29, 77 NE 465]; Chicago, etc., R. 
Co. v. Mayer, 112 tl. A. 149. 


N. Y¥.—McSorley v. New York Cent., 


ete., R. Co., 60 App. Div. 267, 70 NYS 
10. 


N. C.—Baker v. Norfolk, etc., R. Co., 
144. N. -C; 36, 56 SH 553. 

S. C.—Folk v. Seaboard Air Line R. 
Co., 99 S. C. 284, 83 SE 452. 


. 
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gates thereat;® 
fenced ;° 


Tex.—Horton vy. Houston, ete. R. 
Co., 46 Tex. Civ. A. 639, 103° SW ‘467; 
San Antonio, ete., R. Co. v. Green, 20 
Mex, Civ. A. 6, 49’ SW 670. 


fa] Evidence held admissible.— 
(1) As to the position and physical 
condition of the occupants of an au- 
tomobile after a collision with a 
train as having a bearing on the rela- 
tive speeds anid positions of the train 
and the automobile at the time of the 
collision. Anderson v. Davis, 314 Mo. 
515, 284 SW 489 [rev 215 Mo. A. 318, 
251 SW 86]. (2) Where a person is 
injured or killed by a backing train, 
that a haek and the body of a com- 
panion of deceased were pushed back 
by the train, as showing that the train 
was detached and kicked back, and 
was only stopped by such obstruc- 
tions. Bradley v..Ohio River, etc., R. 
Co., 126 N. C. 735, 36 SH 181. (3) 
Where the injury is caused by a team 
becoming frightened at a hand car, 
evidence is admissible to show the 
nearness of the hand car to the team 
as it passed in front of them. Henze 
v. International, etc., R. Co. (Tex. 
Civ. A.) 75 SW 822. (4) In an action 
for injuries to the driver of an auto- 
mobile, testimony of other occupants 
of the automobile as to the charac- 
ter of the injuries sustained by them 
is admissible for the purpose of show- 
ing the amount of force exercised at 
the time and the conditions surround- 
ing the accident. Boggs v. Iowa Cent. 
Ra Con, aon HAS O2de5 0(5)) in an acs 
tion for death by collision caused by 
freight cars pushed by a locomotive 
in a switching operation, evidence re- 
specting the air brake. equipment of 
the freight cars is admissible as re- 
flecting upon how the movement of 
the cars was controlled. State v. Nor- 
Hee tC, pt. COn, LO. MEP 679. 135 BAL 

(. 


[b] Diagram or plat (1) proved to 
be correct and purporting to show the 
location and surroundings and the 
place where the accident occurred is 
admissible; but not where it is not 
drawn to scale, the distances are not 
marked, and is inaccurate in several 
important particulars. Pennsylvania 
Co. v. Reidy, 72 Ill. A. 343. (2) Maps, 
diagrams, ete., as evidence generally 
see Evidence § 1114. 


[c] Applicability of statute.— 
Whether a statute regulating the op- 
eration of railroad trains was applica- 
ble to a case where a person was killed 
ata crossing by a train moving back- 
ward is a question of fact, on which 
all the evidence showing the place of 
injury and the conditions and circum- 
stances under which the cars were be- 
ing moved is competent. St. Louis, 
ete., R. Co. v. Rutland, 207 Fed. aoa 
125 CCA 31 [certiorari den 231 U. 


'755 mem, 34 SCt 323 mem, 58 L. — 


468 mem] (Shannon Code [Tenn.] §§ 
1574-1576). 


[d] As to negligence of watchman. 
—(1) Evidence of the speed of the 
train, its distance from the crossing, 
and similar matters showing the con- 
ditions or circumstances when the 
erossing watchman gave the signal to 
cross, is admissible on the question 
of the watchman’s negligence. Gerg 
v. Pennsylvania R. Co., 254 Pa. 316, 
98 A 960. (2) Evidence as to watch- 
man generally see infra § 1997. 


[e] Runaway accident.—In an ac- 
tion for injuries sustained in a runa- 
way caused by the backing of a train 
without signals at a crossing, plain- 
tiff is entitled to show the entire situ- 
ation immediately preceding the in- 
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therefrom ;? the time when, according to schedule, 
it was due;*® the character and condition of the cross- 
ing;* the matter of signboards, signals, flagmen, and 


the fact ‘that the track was not 


the fact that the accident occurred at a 
time when there was usually the greatest amount of 
travel on the crossing,’ and the knowledge of de- 
fendant’s employees of such facts and conditions.® 


jury, how the injury occurred, and 
what was the situation immediately 
after she was thrown out or got out 
of the buggy. Folk v. Seaboard Air 
Line R., 99 S. C. 284, 83 SE 452. . 


[f] Assumption as to yielding 
right of way.—In an action against a 
railroad for injuries to a street car 
passenger in a threatened collision 
at a crossing between the car and a 
switch engine, proof that the engine 
worked in a local yard with no fixed 
destination, moved back and forth 
short distances as necessity required, 
and that, while the car was approach- 
ing the crossing, the engine slowed 
up at a distance of eighty or one hun- 
dred feet from the crossing, must be 
considered in determining whether 
the engineer had the right to act on 
the assumption that the employees in 
charge of the car would yield to him 
the right of way. Horton v. Houston, 


ete., R.s€o, 46, Tex.’ Civ. An: 639: 3203 
SW 467. ; 

1. See infra §§ 2003, 2004. 

2. See infra §§ 2000-2002. 

3. Alabama Great Southern R. Co. 
v. Molette, 207 Ala. 624, 93 S 644; 
Brown v. Illinois Terminal Co., 237 
Dil. Ac 145° [aff 319 Tlb.- 3262450 Nie 
242]; Salter v. Utica, ete., R. Co., 59 
N. Y. 631 mem [rev 3 Thomps. & C. 
800]. 

{a] Evidence that train was be- 


hind time is competent in connection 
with proof of its rate of speed and the 
probaple fact that the person injured 
knew its scheduled time. Salter v. 
Utica etc, sR. Co.,, Doe Nee Ye God mem 
[rev 3 Thomps. & "eG. 80 0]. 


[b] That train was not running on 
regular schedule may be considered 
by the jury. Brown v. Illinois Termi- 
nal. Co) 2adr Dll. Ag T4522 la fitted One dlls 
3826, 150 NE 242]. 


4 See infra §§ 19938-1995. 
5. See infra §§ 1996-1999. 
6. Cuming v. Brooklyn City R. Co., 


5 NYS 476. 
7. Alabama Great Southern R. Co. 


v. Molette, 207 Ala. 624, 93 S 644; 
Metzler v. Philadelphia, ete., R. Co., 


28 Pa. Super. 180. 


8. [a] Evidence held admissible. 
—(1) As to such knowledge in gen- 
eral. Southern R. Co. v. Douglass, 144 
Ala..351, 39 S 268... (2) In am action 
for injuries to a child on a railroad 
track at a crossing, evidence that the 
emergency brakes of the train were 
not applied until the child was struck 
and dragged ten or fifteen feet, is ad- 
missible to show that the employees 
on the engine did not know of the 
presence of the child until it had been 
struck. Missouri, ete., R. Co. of Tex- 
as_v. Nesbit, 43 Tex. Civ. A. 630, 97 
SW 825. (3) Where the injuries are 
caused by moving a train standing at 
a crossing, while the person injured 
is passing between the cars, evidence 
is admissible that other persons were 
also crossing at the time to the knowl- 
edge of defendant’s servants, who 
knew that persons were in danger 
when they moved the train. San An- 
tonio, etc., R. Co. v. Green, 20 Tex. Civ. 
A. 5,49 SW 670. (4) The admission of 
evidence that defendant railroad was 
informed of the conditions of the 
tracks at the point where a stalled au- 
tomobile of plaintiff's decedent was 
struck by a train is not error, since it 
tends to preclude the assumption that 
the conditions had occurred so re-. 
cently that defendant had no notice 

of them, and in view of frequent stall- 
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So, also, as bearing upon the company’s negligence, 
entries from telegraphic train report sheets, together 
with testimony of their authenticity, are admissible 
in evidence,® as are also train registers.?° 


Declarations or admissions. Under general rules 
the declarations!! or admissions’? of an engineer** 
or station agent,!* as to facts attending the accident, 
may be inadmissible, or may be admitted in rebuttal 
of other testimony given by such agent or engineer 
on the trial.15 The admission of testimony of the 
employees on another train not involved in the acci- 
dent, who witnessed some of the occurrences, as to 
what was said between them at the time, is prejudi- 
cial error.?° 


[§ 1989] (2) Rules of Company in General. 
By the weight of authority rules of a railroad com- 
pany governing the conduct of its employees in the 
operation of trains, relating to matters affecting the 
safety of the public, are admissible so far as ap- 
plicable on the question of negligence on the part 
of the railroad company,'® unless not relevant to the 
issue;!® and where only a part of such rule is ap- 


ings of other automobiles at the 


same place constituting some evidence | Cent. etc., 


RAILROADS 


N. Y.—Oldenburg v. 
R. Co.. 9 NYS 419. 11 NYS 


[§§ 1988-1990 


plicable, that part may be admitted and the rest ex- 
cluded.2° But there is authority to the effect that 
such rules are not admissible for the purpose of show- 
ing defendant’s negligence.?? 


[§ 1990] (3) Customary Methods and Acts in 
General.22, Where the negligence of a railroad com- 
pany is in issue, evidence as to what is usually done 
or omitted by it under the same circumstances is 
admissible to show whether or not the particular 
acts or omissions in question were negligent,?* but 
not for the purpose of showing whether or not such 
acts or omissions occurred at the time of the acci- 
dent,2* unless the act or omission is one that natural- 
ly or probably would have been done or omitted, in 
accordance with the company’s custom or course of 
business.25 Thus, as bearing upon the question of 
defendant’s negligence, evidence is admissible which 
tends to show that defendant was in the habit of 
running its trains past a crossing at an excessive or 
unlawful rate of speed,2* or without sounding the 
bell or whistle;27_ to show its eustom as to keeping 
a flagman at the crossing ;28 or to show the custom 


New York}tain conditions is inadmissible, ex- 


cept the last sentence, requiring one 


that that locality was unsafe. Sheard 
v. Oregon Electric R. Co., 131 Or. 415, 
282 P 542. 


Evidence as to knowledge of: 


Character and ican on of crossing 
see infra § 1993. 


Defect or obstruction at crossing see 
infra §§ 1994, 1995. 


9. Donovan v. Boston, ete., R. Co., 
158 Mass. 450, 33 NE 583. 


fa] Thus such entries, together 
with the testimony of the train des- 
patcher that the entries of the time 
at which all trains passed the sev- 
eral stations were made by despatch- 
es received by him from the station 
operators, is admissible in rebuttal 
of plaintiff’s testimony that a pas- 
senger train was standing at the sta- 
tion near the crossing at the time of 
the accident, whereby ‘his view was 
obstructed. Donovan v. Boston, etc., 
R. Co., 158 Mass, 450, 33 NE 583. 


10. Pridmore v. Chicago, etc, R. 
Co., 192 Ill. A. 446. 
11. Declaration of agent or em- 


ployee generally see Evidence §§ 194— 
196. 


12. Admissions by railroad agents 
or employees generally see Evidence 
§§ 464, 465. 


13. Cole v. New York, etc., R. Co., 
174 Mass. 537, 55 NE 1044. 


[a] hus admissions of an en- 
gineer made some time after the ac- 
cident that he saw plaintiff some 
time before he sounded the whistle 
and that he saw him before he was 
struck are immaterial as well as in- 
competent. Cole v. New York, ete, 
R. Co., 174 Mass. 587, 55 NE 1044. 

14.. Tyler v. O'd Colony R. Co., 
157 Mass. 336, 32 NE 227. 

15. Tyler v. Old Colony, 
Co., supra. 

16. Edwall v. Chicago, ete., R. Co., 
208 Ill. A. 489. 

17. Admissibility of rules of em- 
ployer on question of negligence in 
general see Negligence § 827. 


ete, RR. 


18. Ark.—St. Louis, ete., R. Co. v. 
Chamberlain, 105 Ark. 180, 150 SW 
157. 


Ill.—Chicago, ete., R. Co. v. Gretz- 


ner, 46 Ill. 74 
Kan.—Deister v. Atchison, ete, R. 
Co., 99 Kan. 525, 162 P 282. 
Miss.—Illinois Cent. R. Co 
Bethea, 88 Miss. 119, 40 S 813. 


| for 


689 [aff 124 N. Y. 414, 26 NE 1021]. 


Or.—Hecker v. Oregon R. Co., 40 
Or.-6, 66," 270. 


Tex —Texas, etc., R. Co. v. Hilgart- 
ner, (Civ. A.) 149 SW 1091. 


[2] Where printed rules of com- 
pany are introduced by plaintiff for 
the purpose of showing the company’s 
negligence, the company may show 
by testimony of the proper officer 
that such rules had no application to 
the crossing in question. Chicago, 
etc., R. Co. v. Gretzner, 46 Ill. 74. 


[b] Blocking street.—Where, in 
an action for damages for death in 
attempting to cross the tracks, it ap- 
pears that a freight engine was par- 
tially blocking the highway, evidence 
of a rule of the company forbidding 
the blocking of the street in Cea seks 
is relevant. St. Louis, etce., R 


Chamberlain, 105 Ark. 180, 150 sw 
LO. 
[e] Secondary evidence.—Where, 


on cross-examination of the fireman 
on the engine causing the aczident, 
plaintiff has called out the fact that 
several persons were allowed to get 
on the engine shortly before the ac- 
cident, plaintiff, in order to ascer- 
tain whether the fireman’s attention 
was not diverted from his duties, may 
further ask whether this was not 
forbidden by defendant’s rules, al- 
though the rules themselves are the 
best evidence. Oldenburg v. New 
York -Cent.; etc. HiyCo.,, 9 NYS 419, 11 
Noe 689 faft 124 N.Y, 414, 26 NE 
021). 


Signals and lights see infra §§ 
2000-2002. 
19. Waid v. Chesapeake, etc., R. 


Co., 14 F. (2d) 90 (West Virginia). 


[a] Iliustration.—A rule of a 
railroad that, when shifting over a 
crossing not protected by a watch- 
man, member of the crew must pro- 
tect it, is not admissible in an action 
for injuries from cars transferred as 
a unit. Waid v. Chesapeake, etc., R. 
Cov Le Bid) 90? 


Evidence admissible under issues 
generally see supra § 1971. 


20. Poole v. Boston, etce., 
216 Mass, 12, 102 NE 918, 


[a] Tllustration.—In an _ action 
an injury caused by a freight 
train colliding with plaintiff's buggy 
at a railroad crossing, a rule of the 
company relating to the proper posi- 
tion of freight trainmen under cer- 


Re Coy 


“v. Great Northern R. Co., 


of the crew to be in the monitor of 
the caboose at all times, where there 
was no evidence of conditions ren- 
dering the rest of the rule annlicahble. 
Poole v. Boston, ete., R. Co., 216 Mass. 
12, 102 NE 918. 


21. Merchants’ Transfer, etc., Co. 
v. Chicago, 170 Iowa 378, 150 NW 
720; Gillespie v. Great Northern R. 
Co., 127 Minn, 234, 149 NW 302. 


[a] Reason for rule.—‘“The test 
of the liability of a railway com- 
pany to persons on public highways, 
or crossing its tracks, is fixed by the 
law and not by the rules which the 
company chooses to prescribe for the 
conduct of its employees.” Gillespie 
127 Minn. 
234, 237, 149 NW 302. To same effect 
Merchants’ Transfer, ete., Co. v. Chi- 


cago, etc.,-R. Co., 170 Iowa*378, 150 
NW 720. 
[b] Private rules adopted by a 


railroad company for its trainmen, 
and not known to deceased, are inad- 
missible in an action for his death at 
a crossing. Gillespie v. Great North- 
oun R. Co., 127 Minn. 234, 149 NW 


22. Evidence of in actions for neg- 
eet, generally see Negligence §§ 

Customs and usages generally see 
Customs and Usages 17 C. J. p 444, 

23. McLellan v. North Carolina R. 
Co.; 155 N. Ci 4, 70 SE 1066,°338 LRA 


NS 988; Stewart v. Galveston, etc., 
Bhs Co., 34 "Tex, Civ, A. 370) -78aS Ww 
[a] As to person caught by gates. 


—In an action for injuries to a 
traveler caught by crossing gates 
while attempting to drive over a 
crossing, proof of the custom of the 
railroad company to sound the gong 
as a warning to those between the 
gates, and to give them an oppor- 
tunity to pass out before the lower- 
ing of the gates, and that the travel- 
er knew of the custom and relied on 
it, is admissible. McLellan vy. North 


Carolina’ RY iCo., 165 MING tGk Ty 270i Sibi 
1066, 38 LRANS 988. 

24. Gahagan v. Boston, ete, R. 
Co., 1 Allen (Mass.) 187, 79 AmD: 
724; Stewart v. Galveston, ete, R. 
Co,, 184 Lex. jCiy,, Agi37 0, 78 SW 979. 

25. Hall v. Brown, 58 N. He 93% 

26. See infra §§ 20038, 2004. 

27. See infra §§ 2000-2002. 

28. See infra § 1997. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1990-1991] 


of defendant and the public in using the crossing ;?° 
such as that it was the custom of defendant to block 
the crossing, and of pedestrians to climb over or 
under or to pass around cars so obstructing the cross- 
engineer that he 
was familiar with the crossing and knew that people 
were in the habit of darting across in front of his 
engine is competent in support of a count for wanton 


ing.8° Testimony of defendant’s 


negligence or willful injury.*? 
General custom or usage.*? 


especially great weight.?* 


29, U. S.—Boston, ete, R. Co. v. 
Rafalko, 228 Fed. 440, 143 CCA 22. 


Ala.—Central of Georgia R. Co. v. 
Chambers, 194 Ala. 152, 69 S 518. 


N. Y.—Leary v. Fitchburg R. Co., 
53 App. Div. 52, 65 NYS 699. 


N. C.—Bradley v. Ohio River, etc., 
R. Co., 126 N. C. 735, 36 SH' 181. 


Tex.—Gulf, ete., R. Co. v. Grisom, 
36 Tex. Civ. A. 630, 82 SW 671. 


[a] Tllustration.—Where  plain- 
tiff’'s intestate was killed on a cross- 
ing by being struck by a backing 
train after it stopped and discharged 
its passengers, plaintiff may show 
defendant’s custom as to where it 
stopped its trains for the discharge 
of passengers, and the custom of de- 
fendant and the public in using the 
crossing as bearing on defendant’s 
negligence in backing its trains, as 
to the notice to be given, and wheth- 
er intestate was negligent. Bradley 
v. Ohio River, etc., R. Co., 126 N. C. 
(386, 86 SH 181. 


30. Central of Georgia R. Co. v. 
Chambers, 194 Ala. 152, 69 S 518; 
Hall v. Brown, 58 N. H. 93; Leary v. 
Fitchburg R. Co., 538 App. Div. 52, BB 
NYS 699; (Chicago, etc., RR. Co 
Johnson, (Tex. Civ. A.) 111 SW 758: 
Gulf, ete., R. Co.-v. Grisom, 36 Tex. 
Civ. "A. 630, 82 SW 671. 


[a] Evidence of manner in which 
cars were usually operated at that 
point is admissiblé on the question 
of whether defendant’s cars obstruct- 


ed the ‘highway. Hall v. Brown, 58 
IND Et .o3: 
31. Birmingham Southern R. Co. 


v. Harrison, 203 Ala. 284, 82 S 534. 


32. As evidence as to negligence 
generally see Negligence § 803. 


383. McDermott v. Severe, 25 App. 
(D. C.) 276 [aff 202 U..S. 600, 26 SCt 
709, 50 L. ed. 1162]; Duvall v. Bal- 
timore, etc., R. Co., 73 Md. 516, 21 A 
476. 


[a] Illustration.—Pvidence that 
defendant did not use a contrivance 
devised to suppress the noise of es- 
caping steam, although such device 
is in general use on railroads, is not 
admissible in an action for injuries 
caused by the frightening of plain- 
tiff's horse at a crossing by the es- 
cape of steam from defendant’s en- 

gine. Duvall v. Baltimore, ete. R. 
Con 73 Md. 516, 21 A 496. 


84. McDermott v. Severe, 25 App. 
GDWOS) 276 bath 22020 Ue Si 600; °26 
Sct 709, 50 L. ed. 1162]. 


85. Hurley v. Jeffersonville, etce., 
R. Co., Wils. (Ind.) 295; Kelly v. 
‘Southern Minnesota R. Co., 28 Minn. 
.98, 9 NW 588; Virginian R. Co. v. 
Farr, 147 Va. 247, 136 SE 668. 


Evidence of the gen- 
eral custom of other companies in the matter of 
construction, maintenance, and operation of their 
roads is not always admissible upon the question of 
defendant’s negligence in regard to a particular act 
or omission,®* and even when admissible on the ques- 
tion of negligence, it is neither conclusive nor of 
But as bearing upon the 
question whether or not due care and skill was used 
by defendant in constructing and maintaining a par- 
ticular ¢rossing, evidence of the manner in which 
such crossings are generally constructed and main- 
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[a] Custom of erecting fences at 
railroad crossings is admissible in 
an action for injuries sustained when 
an automobile fell into an unguarded 
cut. Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668. 


As to character and description of 
crossing generally see infra § 1993. 


36. Hurley v. Jeffersonville, etc., 
R. Co., Wils. (Ind.) ‘ 


37. Tibbels v. Chicago Great 
Western R. Co., (Mo. A.) 219.SW 109. 


[a] YFhus, where the issue is 
whether a deceased pedestrian, 
crossing tracks, was killed on a pub- 
lic highway or on the private prop- 
erty of the railroad, evidence as to 
his practice of keeping hogs in the 
stockyards and of visiting them over 
a given route is admissible to show 
that at the time he was struck he 
was returning over the route ‘he was 
accustomed to travel for . years, 
which route was in the highway at 
the point where he met his death. 
Tibbels v. Chicago Great Western R. 
Co., (Mo. A.) 219 SW 109. 


38. As evidence as to: 
whe peeves of crossing see infra § 
1993 


Defects and obstructions at crossing 
see infra §§ 1994, 1995. 


Lights, signals, and lookout from 
trains see infra §§ 2000-2002. 
Rate of speed see infra § 2003. 


Signals, flagmen, and gates at cross- 
ing see infra §§ 1996-1999. 


In actions for negligence generally 
see Negligence §§ 808-815. 

39. Ul iS——Baltimore, ete:, R..Co: 
v. Moore, 13 F. (2d) 364 [certiorari 
den 273 U. S. 727 mem, 47 SCt 238 
mem, 71 L. ed. 861 mem] (Delaware). 


Ark.—Tiffin v. St. Louis, ete., R. 
Co., 78 Ark. 55, 98 SW 564. 

Ill.—Moore -v. Bloomington, 295 
Ill. 63, 128 NE 721. 

Towa.—Hudson v. C., ete., R. Co., 


59 Iowa 581, 18 NW 735, 44 AmR 692: 
N. Y.—Cohn v. New York Cent., 


etc., R. Co., 6 App. Div. 196, 39 NYS 

986. 
Oh.—Lake Shore, etc., R. Co. v. 
On wCir’ 


Gaffney, 9 Oh. Cir. Ct. 32, 6 
Dec. 94. 


Tex.—Texas, etc., R. Co. v. Payne, 
(Civ, A.) 8569S W 29/7: 


Va.—Stokes v. Southern R. Co., 104 
Va. 817, 52 SE 855. 


[a] Evidence held inadmissible: 
(1) That an accident oecurred to 
plaintiff at the same crossing eight 
years before. Cohn vy, New York 
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tained is admissible,?® although evidence of such 
custom does not preclude evidence as to whether or 
not the particular crossing was properly constructed 
or kept in sufficient repair.*® 

Place of accident. 
accident occurred on the public highway, evidence is 
admissible as to the injured person’s customary route 
in crossing defendant’s tracks.37 


[§ 1991] <4) Other Accidents or Acts of Negli- 
gence in General.?® 
company’s negligence at a crossing on a particular 
occasion, evidence of other accidents or of other acts 
of negligence on its part at the same crossing®® or at 
other crossings*® is not admissible, unless the essen- 
tial conditions surrounding the different occasions 
or places are the same,‘? or the acts of negligence are — 
continuous in their nature and near in point of time.*? 


Fright of horses. 
certain objects or noises, such as escaping steam or 
the blowing of the whistle, is in issue, evidence is 


As tending to show that the 


As tending to prove a railroad 


Where the fright of horses at 


Cent... ete:, RK. Co:, 6 App.. Dive aoos 

39 NYS 986. (2) That other persons 
had previously been injured by pass- 
ing trains at the same _ crossing. . 
Lake Shore, etc., R. Co. v. Goffrey, 9 
Oh. Gir. Ct. 32, 6 Oh. Cir. Dec. 94, 

(3) That a witness, while driving a 
milk wagon, also ‘had a narrow es- 
cape at the same crossing.  Balti- 
more, ete., R. Co. v. Moore, 13 F. (2d) 

364 [certiorari den 273 U. 8. 727 mem, 
47 SCt 238 mem, 71 L. ed. 861 mem]. 

(4) Of other accidents, in which per- 
sons driving north were injured, 

where the negligence alleged is the 
maintaining of an embankment and 
permitting weeds to grow north of 
the right of way so as to obstruct 
the view of travelers. Moore v. 
B Dom ington, ete, R.(Co.,1295 DiGe. 

128 NE 721. 


40. Bracken vy. Pennsylvania R. 
Co., 32 Pa. Super. 22; Neely v. Caro- 
Livia, ete. Re Cor, 123 Se Co 4490 ta? 
SE 55; Missouri, etc, Re Coin, Math- 
erly, 35 Tex. Civ. A. 604, 81 SW 589. 


[a] Illustration.—In an action 
for death in a collision between an 
automobile and a train, evidence that 
the train came very near striking 
another automobile at a nearby cross- 
ing is inadmissible.’ Neely v. Caro- 
Day Ole.) Rw Con P2305. Cs 449, 117 SE 


41. Cleveland, etc., R. Co. v. Clark, 
52 Ind. A. 646, 99 NE’ WE TR Louisville, 
etc., R. Co. v. Howser, 201 Ky, 548° 
257 SW 1010, 36 ALR 327; Pheips Vv. 
Winona, etc., R.. Co., 37 Minn. 485, 
35 NW 273, 5 AmSR 867; Texas, ete., 
or Vv. Payne, (Tex. Civ, A.) 35 SW 

[a] Illustration.—In an _ action 
for damages resulting from the neg- 
ligence of defendant in obstructing 

highway crossing with snow thrown 
rom a raijJroad track, evidence of 
the difficulties experienced by other 
travelers in attempting to pass the 
crossing prior to the accident and 
while the highway was in substan- 
tially the same condition is admissi- 
ble. Phelps v. Winona, etc., R. Co., 
387 Minn. 485, 35 NW 273, 5 AmSR 
867. 


42. Chicago, etc Co. v. Neto- 
licky, 67 Fed. 665, 14 Goa 615; Balti- 


more, etc., Co. _v. Carrington, 3 
Appur(D..C,) Olivine ni av Boston, 
ete;, RK. Coy 66. N. EY 200,, 207 AMS 
11 LRA 364; Rober v. Northern Pac, 


R. Co., 25 N. D. 394, 142 NW 22. 


[a] Evidence as to operation three 
quarters of mile away is admissible 
as tending to show the train’s opera- 
tion at the place of the accident, 
Lyman v. Boston, etc., R. Co., 66 N. 
Hq 200, 20 A 976, 11 LRA 364, 


412 [52 C.J.] 


admissible as to what effect such objects or noises 
‘produced upon other horses at the same time and 
place,4® or under similar cireumstances,** or what 
was their effect at that place upon ordinary horses,*° 
but not as to what effect other objects or noises-at 
other times had upon horses at the crossing.*® 


[§ 1992] (5) Conditions and Precautions after 
Where it appears that the condition 
of a railroad crossing has not been materially changed 
since the accident, evidence of its condition imme- 
diately after the accident is admissible for the pur- 
pose of showing its condition at the time of the ac- 
cident,*® but not where there has been such a 
Evidence that after striking plaintiff at 
‘the crossing the train ran on to the next station with- 
out stopping is immaterial on the question of negli- 
gence before the accident,®°® where the engineer and 
fireman testify that they did not see plaintiff and 
there is no evidence of wanton negligence on defend- 


Accident.*7 


change.*® 


ant’s part.5t 


Precautions in operation of trains.°? 
rule, the fact that after an accident at a certain 


43. Me.—Hill v. Portland, etc., R. 
Co., 55 Me. 438, 92 AmD 601 (sound 
of whistle). 


» N. H.—Lewis vy. Eastern R. Co., 
60 N. H. 187; Gordon v. Boston, ‘ete., 
R. Co., 58 N. H. 6. 


N. C.—Harrell v. Albemarle, etc., 
Cor 10 IN C2 215, 14 SE) 687 = (day: 
before). 


S. C.—-Settlemeyer v. Southern R. 
oe Carolina, Diy., 97 S.C. 85, 81 SH 
465. 


Tex.—International, ete., R. Co. v. 
Mercer, (Civ. A.) 78 SW 562. 


[a] Odors of wild animals.—In 
an action against a railroad company 
for injuries to a driver, caused by 
his horse becoming frightened by 
odors coming from a car of wild ani- 
mals standing at a crossing, evidence 
that other horses became frightened 
by the same car in the same way is 
admissible. Settlemeyer v. Southern 
R. Co, 97 S. C. 85, 81 SE 465. 


In action for injuries to animals 
on or hear tracks generally see supra 
§§ 1657, 1658, 1663. 


44. Folsom v. Concord, etc. R. 
Co., 68 N. H. 454, 38 A 209. 

45. Mitchell v. Bangor, etc, R. 
Cos pees Wher) 17:6) 22) “A CALs TENULI yy, 


Portland ete:, 
AmD 601. 


[a] Push car.—Where the ques- 
tion is whether a push car was such 
as to frighten an ordinary horse, tes- 
timony of two witnesses that their 
horses were, frightened by the same 
object is admissible and has weight. 
Mitchell v. Bangor, etce., R. Co., 1238 
Me. 176, 122 A 415. 


46. Cleveland, etc., Com! Ni 
Wynant, 114 Ind. by Aye MG Ron 118, 5 
AmSR 644; Lewis v. Southern R. 
Co., 60 N. ee 187; St. Louis South- 
western R. Co. v. Mitchell, (Tex. Civ. 
A.) 127 SW 876. 


[a] Ilustrations.—(1) On the 
question whether a locomotive emit- 
ting steam and stationed near a high- 
way is an*sobject dangerous to pub- 
lic travel as liable to frighten horses 
of ordinary gentleness, evidence that 
other horses had been frightened by 
locomotives and cars passing near 
the same crossing is not admissible. 
Lewis “v. ‘Southern. K.-Co.,). 60..N. Hi: 
187. (2) In an action for injuries by 
the frightening of plaintiff’s horse 
by the escape of steam from an en- 
gine while plaintiff was crossing a 
highway crossing, testimony that 
some time before the accident, al- 


Co., 55 Me. 438, 92 
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Oye 


time.°8 


As ageneral | ligence.®? 


though the witness did not know 
whether it was one, two, three, four, 
or five years before, he either remem- 
bered seeing a horse shy at an en- 
gine near the same crossing when 
the engine was making no noise and 
emitting no steam, or heard a train- 
man tell of such incident, is properly 
excluded. St. Louis Southwestern 
R. Co. v. Mitchell (Tex. Civ. A.) 127 
SW 876. 


47. In actions for negligence gen- 
erally see Negligenge §§ 790-796. 

48. Del.—Martin v. Baltimore, etc., 
R. Co., 16 Del. 123, 42 A 442, 

Ind.—Cleveland, ete, R. Co. ‘v. 
Clark, 52 Ind. A. 646, 99 NE 777. 

Minn.—Schmitt v. Minneapolis, 138 
Minn. 193, 474, 164 NW 801. 


N. Y.—Fleissner v. New York 
Cents, ete, RCo.) 169NVS 18" 

Okl.—St. Louis, etc. R. Co. v. 
Hart, 45 Okl. 659, 146 P 436. \ 

Tex.—Missouri, ete., R. Co Os- 


lin, 26 Tex. Civ. "A. 370, 63 sw 1039. 


Wis.—-Milwaukee, etc., R. Co. v. 
Hunter, 11 Wis. 167, 78 AmD 699. 


[a] Evidence of its condition 
eight weeks after the accident is not 
admissible without evidence that it 
was in substantially the same con- 
dition at the time of the accident. 
St. Louis, ete, R. Co. v. EEG 45 Okl. 
659, 146 P 436. 

[b] Lights.—Where there is evi- 
dence that the arrangement of lights 
has not been materially changed, 
evidence of the arrangement of the 
lights on a different night of the 
same sort after the accident is ad- 


missible. Houston, ete., R. Co. v. 
Waller, 56 Tex. 
[ec] As location of place of acci- 


dent.—In an action for personal in- 
jury on part of a street bridge which 
the railroad was bound to keep in 
condition for travel, testimony that 
a witness, examining the bridge two 
weeks after the accident, found a de- 
fect corresponding to that claimed 
by plaintiff, is admissible to locate 
the place where the accident oc- 
curred. Schmitt v. Minneapolis, 138 
Minn. 198, 474, 164 NW 801. 


49. Martin v. Baltimore, 
Co., 16 Del. 123, 42 A 442. 


[a] Range of vision.—Hxamina- 
tions to ascertain how far a_ train 
may be seen are not admissible 
where there has been a material 
change affecting the range of vision. 
Martin v. Baltimore, ete., R. Co., 16 
Del. 123, 42 A 442. 


etc., BR. 


Changes or repairs.®° 
to the effect that evidence of subsequent changes or 
repairs at the crossing is admissible for what it is 
worth,®° as a general rule, where it is charged that 
the crossing or its approaches were defective or 
unsafe at the time of the accident, evidence of chang- 
es or repairs made at the crossing after the accident 
is not admissible as tending to show antecedent neg- 
Such evidence, however, may be admis- 


[§§ 1991-1992 


crossing defendant took certain precautions in re- 
spect of the operation of its trains, regarded mere- 
ly as improvements in the mode of operating the 
railroad, is not admissible as evidence of antecedent 
negligence,®? as where defendant after the accident 
puts a light,°* or places a watchman,®® or changes 
the signals and warnings,°®® for additional safety at 
the crossing. But there is authority to the contra- 
In any event evidence thaf a night watchman 
was placed at the crossing after the accident is ir- 
relevant where the accident occurred in the day- 


Although there is authority 


50. Southern R. Co. vy. Hobbs, 151 
Ala. 335, 43 S 844 


51. Griffith v. Baloumare. Stee. 
Co., 44 Fed. 574 [aff 159 U. S. 603, 
16 SCt 105, 40 L. ed. 274]. 


52. Subsequent precautions as 
evidence in actions for negligence 
in general see Negligence §§ 791-796. 


53. Georgia Southern, etc., R. Co. 
v. Cartledge, 116 Ga. 164, 42 "SE 405, 
59 LRA 118 [overr Savannah, etc., 
R. Co. v. Flannagan, 82 Ga. 579, 9 SE 
471, 14 AmSR 183]; Cleveland, éte., 
R. Co. v. Doerr, 41 Ill. A. 430; "Terre 
Haute, ete: Ri Co. v. Clem, 123) dnd. 
ae 23 NE 965, 18 AmSR 303, 7 LRA 

54, 


Missouri Pac. R. Co. v. Hen- 
nesséy, 


75, Dex, 155, 12S  W W608: 
55. Cleveland, etc., R. Co. v. Doerr, 
4 TINS A. 530% 


Evidence as to watchman general- 
ly see infra § 1997 


56. Hager v. Southern Pac. Co., 
98 Cal. 309,33 P 119; MeMillan*'v. 
172 N. 


Atlanta, ete., Air Line R. Co., 
C. 853, 90 SE 683. 


57. Lederman v. Pennsylvania R. 
0g 165 Pa. 118, 30 A 725, 44 AmSR 


[a] Evidence that engineers rang 
their bells at the crossing, after the 
accident, whereas before no whistle 
had been blown or bell rung, is ad- 
missible to prove defendant’s recog- 
nition of a duty to ring at a crossing 
used by the public, although not a 
highway, and as a quasi admission 
of negligence in not having rung the 
bell at the time of the accident. 
eeecne v. Pennsylvania R. Co., 7 Pa. 

fo) 


58. Derk v. Northern Cent. 
Co., 164 Pa. 248, 30 A 2381. 


59. In action for negligence pgen- 
erally see Negligence §§ 790-796. 


Evidence as to defects at crossing 
generally see infra §§ 1994, 1995. 


R. 


60. Juznik v. Kansas City South- 
ern R. Co., 109 Kan. 359, 199 P 90: 
61. Ala.—Gulf,  ete., 


Ea (Conways 
Havard, 217 Ala. 639, 117 223; Ala- 
bama Great Southern R. Co. v. En- 
sley Transfer, etc., .Co., 211 Ala, 298, 
100 S 342; Nashville, CLG Re Com ve 
Ragan, 167 Ala, 277, 528 522. 


Ga.—Georgia Southern, etc. R. 
Co. v. Cartledge, 116 Ga. 164, 49 SE 
405, 59 LRA 118. 


Ill— Althoff v. Illinois Cent. ECO. 
227-Ill. A. 417. 


aS ea ee ee ee) a a re ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sible for other purposes if properly limited thereto, ** 
as for the purpose of identifying the place of the 
accident as a part of the crossing which defendant 
was bound to keep in a safe condition;** or in rebut- 
tal of defendant’s contention that it was not responsi- 
ble for the condition of the place of the accident, 
and to show its duty to repair;°* or in rebuttal of a 
contention that repairs were made shortly before 
the accident;®*® or to identify a plat®® or to explain 
or show the ineorrectness of a diagram®*’ or photo- 
graphs®*® of the scene of the accident; 
of explanation of other evidence that no other acci- 
dent had ever happened there before or since.*® 
has also been held admissible for the purpose of show- 


ing the physical conditions at the 


Ind.—Terre Haute, etce., R. Co. v. 
Clem, 123+ Ind, .15;. 23 NE 965, 18 
AmSR 303, 7 LRA 588; Lake Brie, 


eters Beso, V. scott, S3.ind. Al 357, 
147 NE 315; Monfort v. Indianapolis, 
etc. Tracts’ Co. CA.) 126 NE 682 
ae 189 Ind. 683, 128 NE 


Iowa.—Hudson v, Chicago, etc., R. 
coe 59 Iowa 581, 13 NW 735, 44 AmR 


Ky.—Louisville, ete. R. Co. v. 
Scott, 188 Ky. 99, 220 SW 1066. 


Min herastor v. /Toledo,. -ete., 
R. Co., 91 Mich. 255, 51 NW 995. 


Minn.—Morse v. Minneapolis, etc., 
R. Co., 30 Minn. 465, 16 NW 358 
foverr Shaber v. St. Paul, etc, R. 
Co., 28 Minn. 103, 9 NW 575]. 


N. M.—De Padilla we Atchison, 16 
Wo MM. 576, 120 P 72 


N. Y.—Stouter v. iMavbattan R: 
Co., 127 N. Y.-661, 27 NE 805; Payne 
Vitro, ete. BR. .€o;:9 Eun 526 


N. C.—Shelton v. Southern R. Co., 
193 N-C, 670, 139 SH 232: 


S. C.—Case v. Atlanta, 
Line R. Co., 107. S.-C. 226,-92 SHE 472. 


Tex.—Chicago, ete., R. Co. v. Dick- 
erson, (Civ. A.) 272 SW 543. 


[a] Photographs of crossing, 
where decedent was thrown from his 
wagon and injured, showing the con- 
dition after the accident and after 
improvements were made, are inad- 
missible. Lake Erie, etc., R. Co. v. 
Scott, 83 Ind. A. 357, 147 NE 315. 


[b] Removal of building.—Ala- 
bama Great Southern R. Co. v. En- 
sley Transfer, etec., Co., 211 Ala. 298, 
100 S 342; Thompson v. Toledo, etc., 
Fe '@o.,.94 Mich, 255, bil. NW, 995, 


62. De Padilla v. Atchison, 
Ree Co.l6 Ak = 576, 120 P 724; 
cago, etc., Co. v. Dickerson, 
Civ. A.) S78 SW 543. 


63: Ohio wete,,. R.a-Co. v;. Cox, 26 
TH. As 491. 


[a] Where it is contended that 
accident was not on approach to 
crossing but on the highway, evi- 
dence as to how the crossing and ap- 
proaches were originally built, and 
their condition at various times be- 
fore the accident, and repairs on the 
approach after the accident, is rele- 


ete., Air 


etc., 
Chi- 
(Tex. 


vant | Ohio, .etc., wen Con iv. Cox, 26. 
WE” Al 491. 
64 Gulf, etc., R. Co. v. Havard, 


Qi7 sAda,, 639, TUT S223" 


65. Seaboard Air-Line R. Co. v. 
Young, 40 Ga. A. 4, 148 SH 757. 


66. De Padilla _v. Atchison, etc., 
me ooy, 16 No M. 576, 220) 724. 
fa] Thus, in an action for intes- 


tate’s death at a railroad highway 
crossing, evidence of the changed 
conditions in the vicinity of the 
crossing after the accident may be 
admitted to identify a plat of the 
surroundings put in evidence, where 
the instructions limited the effect of 
the evidence to that purpose. De 


RAILROADS 


or by way 


It | of.75 


crossing. at the 


Padilla v. Atchison, ete., R. Co., 
N. M. 576, 120 P 724. 


67. Stouter v. Manhattan R. Co., 
127 N. Y. 661, 27 NE 805. 


[a] Illustration.—Where a_ dia- 
gram representing the scene of the 
accident is shown to the engineer who 
operated the engine, which caused 
the injury, and he states that it is 
correct, except that it shows a chock- 
block at the junction of the tracks, 
which was not there when the acci- 
dent happened, a judgment for plain- 
tiff will not be reversed on the 
ground that such statement was evi- 
dence that after the accident defend- 
ant had placed a chock-block at the 
junction of the tracks to prevent fur- 
ther accident. Stouter v. Manhat- 
tan R. Co., si INDY. 6612s 27 NIE S05. 


68. Sa v.. Chioaszo, ete. R: 
Cor, 233 Tl. Tea 84 NE 643 [aft 138 
OTS CASS SO ils Case v. Atlanta, etc., Air 
Line R., 107 Se (Cs .216;, 92 SE 472; 
Chicago, etce., R. Co.. vs Dickerson, 
(Tex. Civ. A.) 272 SW 543. 


[a] After change in foliage.— 
Where the accident occurred when 
leaves were on the trees and bushes, 
and pictures are introduced which 
show the trees and bushes bare of 
leaves, evidence as to subsequent 
changes in conditions is admissible, 
and the rule that evidence of addi- 
tional safeguards after the accident 
is not admissible has no application. 
Case v. Atlanta, ete., Air Line R. Co., 
TOE SK LOR? PENG VAS REPO “eb fKeKS) 
Althoff v. Illinois Cent. R. Co., 227 
Tl, -A.. 417 (holding. such pictures 
not admissible). 


69. Tetherow v. St. Joseph, etc., 
R. Co., 98 Mo. 74, 11 SW 310, 14 AmSR 
617. 


[a] Thus, where defendant, on 
eross-examination, elicits testimony 
to the effect that no injury had oc- 
curred there before or since the one 
in question, it is competent on redi- 
rect examination of the witness to 
show that the crossing had been re- 
paired since the accident. Tetherow 
vy. St. Joseph, ete., R. Co., 98 Mo. 74, 
11 SW 310, 14 AmSR 617. 


70. Lederman v. Pennsylvania R. 
Co., 165 Pa. 118, 30 A 725, 44 AmSR 
644; Texas Cent. R. Co. v. Randall, 
51 Tex. Civ. A. 249, 118 SW 180. 


[a] Repair of electric bell.— 
Where there is evidence that an elec- 
tric bell at the crossing was out of 
order and failed to give notice of the 
train’s approach and that before the 
accident it rang so Slightly that a 
person within fifteen feet of it could 
not hear it, it is admissible in con- 
nection with such evidence to show 
that defendant repaired such bell a 
day or two after the accident. Link 
v. Philadelphia, Ae Re Copies Pa; 
75, 30 A 820, 82 

[b] =p ay of car.—Where ‘in 
an action for injuries caused by the 
shying of plaintiff's horse at a box 
car placed at a crossing, one of the 
material issues is whether the car 
was standing in the street or on the 


16 
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time of the accident, as compared with those existing 
after the changes or repairs were made,’° especially 
where the injury was not caused by the defect which 
has been repaired,’' and where the jury are permit- 
ted to view the scene of the accident." 


[§ 1993] (6) Character and Description of Cross- 
ing. Upon the question of defendant’s negligence 
it is proper, as bearing upon the degree of care which 
defendant should exercise, to show the general char- 
acter, description, and use of the crossing at which 
the accident happened,’* such as to show its dan- 
gerous character’* and defendant’s knowledge there- 
For this purpose any evidence otherwise com- 
petent is admissible which tends to show the physi- 
eal nature, surroundings and general character of 


crossing at the time of the injury, 
and the time at which different wit- 
nesses saw the car varies, evidence 
relating to the removal of the car 
shortly after the accident is admis- 
sible. Texas Cent. R. Co. v. Randall, 
51 Tex. Civ. A. 249, 113 SW 180. 


71. Louisville, etc., R. Co. v. Scott, 
188 Ky. 99, 220 SW 1066. 


[a] Tllustration.—Plaintiff may 
show that certain weeds, bushes, and 
dirt had been removed and a cut wid- 
ened after the accident, and that the 
accident was not caused by bushes 
or weeds or by the cut, such evidence 
enabling the jury to understand the 
physical conditions at the place of 
the accident, which they were per- 
mitted to view. Louisville, etc., R. 
Co. v. Scott, 188 Ky. 99, 220 SW 1066. 


72. Louisville, ete, R. Co. Vv. 
Scott, supra; Woodworth y. Detroit 
United R. Co., 153 Mich. 108, 116 NW 
549; Lederman v. Pennsylvania R. 
re 165 Pa. 118, 30 A 725, 44 AmSR 


[a] Erection of gates.—Hvidence 
that defendant soon after the acci- 
dent erected gates at the crossing at 
which it occurred is admissible in 
rebuttal, where the jury are permit- 
ted to view the premises and see the 
gates to show that the gates were 
not there when the accident hap- 
pened. Lederman v. Pennsylvania R. 
Spo 165 Pa, 118, 30 A 725, 44 AmSR 


73. Louisville, ete., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14; Me- 
Sorley v. New York Cent., ete., R. 
Co.,, 60° (App) Div: (267, ONS. W10- 
Harbert v. Atlanta, ete., Air Line R. 
Co (8e Sa Cx oe, oom aoe ae 


74. Southern R. Co. v. Douglass, 
144 Ala. 351, 39 S 268; Sheard v. 
Orezon, Hilectric eR: Cost sOrmaaio. 
282 P 542; Burns v. Pennsylvania 
R. Co., 210 Pa. 90, 59 A 687. And see 
cases infra notes 76—86. 


[a] Evidence showing how long 
company had been running trains 
after the erection of a mill near the 
track from the platform of which 
plaintiff ran across the track at the 
time of the accident is competent to 
show the locality of the accident, the 
conditions making the crossing dan- 
gerous, and a knowledge of these con- 
ditions on the part of the company. 
Southern R. Co. v. Douglass, 144 Ala. 
351, 39 S 268. 


Other accidents or acts of negli- 
gence see infra text and notes 90-95. 


75. Southern R. Co. v. Douglass, 
144 Ala. 351, 39 S 268; Drennan v. 
Southern R. Co. Carolina Div., 91 S. 
C. 507, 75 SE 45. And see cases infra 
notes 91, 92. 


[a] Evidence of negotiations be- 
tween the town council and defen‘dant, 
as to the putting in of an alarm sys- 
tem at the crossing, is admissible to 
show notice to defendant of its dan- 
gerous condition. Drennan v. South- 
ern R. Co., 91 S. C. 507, 75 SH 45. 


414 


85 NE 605 [aff 139 Ill. A. 53]; 
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the crossing and its immediate vicinity,’® such as 
evidence as to whether or not it is a public crossing, ‘* 
and plaintiff’s right to use it;78 the length of time 
the highway has existed;’° the fact of its abandon- 


ment;°° the extent and frequency 


76. U. S:—Baltimore, ete., R.. Co. 
v. Hellenthal, 88 Fed. 116, 31 CCA 414. 


Ala.—Atlantic Coast Line R. Co. v. 
McLendon, 18 Ala. A. 669, 94 S 193. 


Ga.—Shiver v. Tift, 143 Ga. 791, 85 
SE 1031, LRA1918A 622. 


Ill.—Reinhardt v. Chicago Junction 
RR: Co. 235 111.576, 85) NE.605) [afi 
139 Ill. A. 53]. 


Ind.—Indianapolis Union R. Co. v 
Boettcher, 131 Ind. 82, 28 NE 551. 


Iowa.—Gray v. Chicago, etc., R. Co., 
143 Iowa 268, 121 NW 1097. 


Ky.—Louisville, etc., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14. 


Minn.—MacLeod v. Payne, 
Minn. 493, 182 NW 718. 


Mo.—Tetherow v. St. Joseph, etc., 
aioe 98 Mo. v4, 11 SW 310, 14 AmSR 


Oh. Vo nceiine: ete, R. Co. v. Par- 
ker, 29 Oh. Cir. Ct. 


Pa.—Burns v. SCARE Raion 
210 Pa. 90, 59 A 687. 


Tex.—Texarkana, etc., R. Co. 
Frugia, 43 Tex. Civ. A. 48, 95 SW 563, 


[a] Evidence held admissible: (1) 
To show the condition of a track 
crossed by ‘deceased before reaching 
the one on which he was injured, as de- 
sceriptive of the surroundings. Tethe- 
row v. St. Joseph, ete., R. Co., 98 Mo. 
74, 11 SW 310, 14 AmSR 617. (2) 
To show the condition of the crossing, 
and the location of a pile of crossties 
along the right of way in the direction 
from which defendant’s engine was 
approaching. Atlantic Coast Line R. 
Co. v. McLendon, 18 Ala. A. 669, 94 S 
193. (3) To show that the railroad 
track crossed the street on a grade 
level. Shiver v. Tift, 143 Ga. 791, 85 
SE 1031, LRAI918A 622. (4) Tes- 
timony of a witness acquainted with 
the situation that a railroad track is 
straight at a certain point, and a 
crossing in plain view for = siege 
distance. Baltimore, etc Co. 
Hellenthal, 88 Fed. 116, 31 Son 414, 


{b] Explanatory of locality.—Evi- 
dence as to a pathway along the rail- 
way from a switch to the crossing in 
question is admissible, as explanatory 
of the locality where the injury was 
sustained. Harbert v. Atlanta, etc., 
Con: V8.9) Croat, 09 sl 644: 


[ec] Invalid ordinance.—In an ac- 
tion against a railroad company to re- 
cover for injuries at a railroad cross- 
ing, where the railroad is a dividing 
line between a city and a township, 
an invalid ordinance of the city re- 
quiring the railroad company to erect 
a safety gate on the township side of 
the crossing is inadmissible even to 
show the dangerous character of the 
crossing. Burns v. Pennsylvania R. 
Co., 210 Pa. 90, 59 A 687. 


77. Gregoriev v. Northwestern Pac. 
R. Co., 95 Cal. A. 447, 273 P 84; Rein- 
hardt v. Chicago Junction R. Co., 235 
Til, 576, 85.NE.605.° [aff 139 ll. A. 
53]; Nickerson v. New York, etc., R. 
Co., 178 Mass. 195, 59 NE 636; Gal- 
veston, etc., R. Co. v. Eaten, (Tex. 
Civ. A.) 44 SW 562. 


[a] To show that crossing is at 
public way, the public records of the 
county commissioners dealing with it 
as a highway, under the jurisdiction 
given them by statute, are admissible. 
Nickerson v. New York, etc., R. Co., 
178 Mass. 195, 59 NE ue. 


149 


78. Louisville, ete., R. Co. v. John- 
son, 162 Ala. 665, 50 S 300; Central 
RR.) etc., Con v.. Rylee, 87..Ga. 491, 13 


SE 584, 13 LRA 634; Reinhardt v. 
Chicago Junction R. Co., 235 It1.°576, 
Stewart 
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with which the 


v. Cincinnati, etc., R. Co., 89 Mich. 315, 
50 NW 852, 17 LRA 539. 

[a] Employee of company on way 
to work.— Where a person was injured 
while attempting to cross defendant’s 
track to take a train at a street cross- 
ing to go to his work as a flagman 
for defendant, and it was customary 
for the employees of defendant, who 
worked at the game place where plain- 
tiff was employed, to take an em- 
ployees’ train at this crossing, evi- 
dence that a bulletin was posted nam- 
ing that street crossing as one of the 
places at which employees took a train 
for that place is,material, as tending 
to show the right of plaintiff to be at 
the crossing on the occasion when he 
was injured. Louisville, ete., R. Co. 
v. Johnson, 162 Ala. 665, 50.S 300. 

[b] Driver of patrol wagon.—(1): 
Where, in an action for injuries to 
plaintiff, while driving a police patrol 
wagon, by a collision between the pa- 
trol wagon and a railroad train, there 
is a controversy as to whether the 
crossing where the injury occurred 
was a public crossing, and whether 
plaintiff was lawfully using it, or was 
there as a mere licensee, and it ap- 
pears that plaintiff was directed. by 
his superior officer to drive over the 


street which would lead him over the 


crossing where he was injured, he is 
not entitled to show that there was 
no other street passable that he could 
have taken without going several 
blocks out of his way. Reinhardt v. 
Chicago Junction R. Co., 235 Ill. 576, 
85 NE 605 [aff 139 Ill. A. 53]. (2) Nor 
is he entitled to show that he had 
never been told that he had not an 
absolute right to go over the cross- 
ing. Reinhardt v. Chicago Junction 
R. Co., supra. 


[c] Deed of land at place of ac- 
cident to railroad company, reciting 
that the grantor’s. warranty is not to 
extend to any right of way the public 
may have acquired in streets, ways, 
or roads over the premises is not ad- 
missible in an action for injuries sus- 
tained while crossing defendant’s 
tracks to show that plaintiff had a 
right to cross the tracks, since the 
limitation of the warranty was not to 
give notice that the public had ac- 
quired a right of way over the land, 
but merely to limit the grantor’s lia- 
bility in case such a right should aft- 
erward be asserted. Central R., etc., 
Conny. By Ree, 87 Ga. 491, 13 SH 584, 13 
LRA 634 


{d] Private crossing.—Agreement 
of defendant to maintain a private 
crossing is competent to show that 
plaintiff was lawfully on the prem- 
ises. Stewart v. Cincinnati, etc., R. 
ra 89 Mich. 315, 50 NW 852, 17 LRA 


oa Delaware, etc., R. 
verse, 139 U. 
ed, 213. 


[a] Evidence that highway had 
existed for over thirty years is admis- 
sible to show that the railroad com- 
pany could not have been ignorant of 
the fact that at the crossing there was 
a public highway. Delaware, etc., R. 
Co. v. Converse, 139 U. S. 469, 11 SCt 
569, 35 L. ed..213. 

80. Gulf, ‘etc.,. R. Co. 
(Tex, Civ. A.) 99 SW 162. 


[a] Evidence held admissible.— 
Testimony that the road or street had 
in fact been abandoned by the pub- 
lic when plaintiff was hurt, and was 
not then being commonly used by the 
public asa er Eee, is competent and 
admissible. Gulf, ete., R. Co. v. Gar- 
rett, (Tex. Civ. AL) 99 SW 162. 


[b] Evidence held inadmissible,— 


Co. v. Con- 
S. 469, 11 -SCt 569, 85 L. 


v. Garrett, 


Pd Pike buses Si ia. 
é ‘} 


{8 1998 


crossing is used by travelers on the pare or by 
trains passing over the railroad tracks;** whether 
or not there are gates at the crossing,®® whether sig- 
nals are customarily given there,*+ the erection of 


(1) Testimony that the railroad was 
not prosecuted for obstructing the 
street in question, that the city coun- 
cil had closed up the street and grant- 
ed the railroad the exclusive use of 
it, and testimony as to acts after 
plaintiff was injured, tending to show 
that the road after the accident was 
abandoned, is inadmissible. Gulf, etc., 
R. Co; ‘v. Garrett, (Tex. ‘Civ: (A299 
SW 162. (2) An ordinance closing the 
street, introduced in evidence, is prop- 
erly excluded where the city council 
has no authority to close the street 
and grant the railroad ee a the 
exclusive use of it. Gulf, ete., R. Co. 
v. Garrett, supra. 


81. Ala.—Davis v. Smitherman, 209 
Ala. 244, 96 S 208; Louisville, etc., R. 
CORE Johnson, 201 Ala. 611, 79 S "43: 
Southern R. Co. v. Shipp, 169 Ala. 327, 
53S 150; Weatherly v. Nashville, 
ete.; R. Co., 166 “Ala. S75; ol S 1959- 


Ill.—Chicago, ete., R. Co. v. Gun- 
derson, 174 Ill. 495, 51 NE 708 [aff 
CE TI AS Sb GT. 

Ind.—Indianapolis Union R. Co. v. 
Boettcher, 131 Ind. 82, 28 NE 551. 


Ky.—Louisville, ete., R. Co. v. All- 
nutt, 150 Ky. 831, 151 SW 14; Ches- 
apeake, ete,’ BR. Ce. -Vs Warnock, 150 
Ky. 74, 150 SW 29. 


Utah.—Christensen v. Oregon Short 
Line R. Co., 29 Utah 192, 80 P 74 


[a] Evidence held cdcuente 
Evidence to the effect that the pop- 
ulation is “quite large,” and that the 
public road in question is the “main 
thoroughfare,” tends to show the size 
of the community at the crossing and 
its use by the public, and is admissi- 
ble for the jury to consider if its use 
was so common and constant as to 
charge defendant’s trainmen with no- 
tice thereof. Davis v. Smitherman, 209 
Ala. 244, 96 S 208. (2) Where plain- 
tiff was ‘injured on a crossing about 1 
P. M., it was not reversible error to 
allow a witness to state in a general 
way the frequent use of the crossing 
by the public and that its use was 
most frequent about midday. Ala- 
bama Great Southern R. Co. v. Mo- 
lette, 207 Ala. 624, 93 S 644. 


{b] To establish wantonness on 
the part of trainmen proof as to the 
frequency of travel over a railroad 
crossing should be limited to testi- 
mony as to the frequency of travel at 
the same time of day as the accident, 
since proof of travel at one time of 
the day would not necessarily show 
a populous crossing at some other 


hour. Payne v. Roy, 206 Ala. 432, 90 
S 605. 
82. New York, etc., R. Co. v. Lue- 


beck, 157 Tll. 595, 41 NE 897 [aff 54 
Ill. A. 551]; Perkins v., Chicago, etc., 
R. Co., 158 Minn. 184, 197 NW 758. 


{a] Traffic at other times of day.— 
Where the collision causing the injury 
complained of occurred between 11 
and 12 o’clock at night, it is proper 
to receive evidence as to the traffic 
over the crossing at other hours of the 
day. Perkins v. Chicago, eu R.. Co; 
158 Minn. 184, 197 NW 75 


83. See infra § 1998. 


84 Macleod vy. Payne, 149 Minn. 
493, 182 NW 718; Galveston, etc., mR. 
Co. v. Haten, (Tex. Civ. A.) 44 SW 562. 


[a] As evidence of public charac- 
ter.— Evidence that trains customari- 
ly gave certain signals when ap- 
proaching a certain crossing, which 
were required by statute, is admissi- 
ble to show that the company re- 
garded the road as public. Galveston, 
etc., R. Co, v. Haten, (Tex. Civ. A.) 44 
SW 562. 


-—-——_—_—jK———— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1993] 


signposts at the crossing,®* or that the highway is 
crossed by the tracks of several companies.8* Such 
circumstances may be shown by any witness familiar 
with the crossing,*®? but such witness may state only 
the facts disclosing the location and surroundings®® 
and cannot give his opinion as to the dangerous char- 
acter of the crossing.$® 


Other accidents or acts of negligence.°° Proof of 
other accidents or near accidents at the same crossing 
at other times under the same or similar cireumstane- 
es may be admitted for the purpose of showing the 
existence of dangerous conditions at the erossing,®! 
and knowledge thereof on the part of defendant.” 
So, also, as bearing on negligence in failing to main- 
tain a watchman, gates, or an electric alarm bell, 


evidence as to the practice of running passenger 


trains at a high rate of speed over the crossing, on 


a down grade, is admissible, in connection with evi- 


dence as to the conditions on the question of whether 


it was unusually dangerous.°* Where, in an action 
for injuries caused by a collision at night of an auto- 
mobile with cars standing across a highway, the 
material question is whether the effect of an electric 
light above the highway was to dazzle the eyes of the 
traveler so he could not see the cars, a witness can- 
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er times than the time of the accident,®* unless it is 
shown that the conditions on the occasions as to 
which the witness testifies were the same as those 
of the night of the accident including the nature and 
degree of darkness, the power with which the light 
was shining, and the nature of the lights on the auto- 
mobiles.®® 


Statutory protection. Evidence of statutes re- 
quiring special crossing protection by public order 
where protection is regarded as needed is irrelevant. 
in determining the protection needed for the par- 
ticular crossing where the injury occurred,®® and in 
this connection evidence of comparison of travel 
over the crossing where the injury occurred and a 
protected crossing is not admissible on the question 
of necessities at the crossing where the injury oc- 
curred, where it does not appear whether the protec- 
tion at the other crossing was installed by public or- 
der,®* or where it is not restricted to showing defend- 
ant’s knowledge of protective devices used at the oth- 
er crossing.°® 

At private crossing. In an action by one of the 
public for injuries at a private crossing evidence is 
admissible to show the acquiescence of the railroad 
company in its use by the public,®® and as to the sit- 


not state the effect of a light upon his vision at oth- 


Evidence as to signals generally see 
infra §§ 1999, 2001, 2002. - 


85. Louisville, etc., R. Co. v. Hub- 
bard, 148 Ala. 45, 41 S 814. 


Evidence as to signboards general- 
ly see infra § 1999. 


86. New York, etc. 
beck, 157 Ill. 595, 41 
m1 A. 65L15 


87. Baltimore, etc., R. Co. v. Hel- 
lenthal, 88 Fed. 116, 31 CCA 414. 


88. King v. Missouri Pac. R. Co., 98 
Mo. 235, 11 SW 563. 


88. Weatherly v. Nashville, etc., R. 
Col, 166 Ala. 575, 51 S 959; Tiffin v. St. 
Louis. ete., R. Co., 78 Ark. 55, 98 SW 
564; King v. Missouri Pac. R. Co., 98 
Mo. 285, 11 SW 563. 


fa] Thus, in an action for intes- 
tate’s death by being struck by de- 
fendant’s train at a street crossing, 
evidence as to whether one standing 
where intestate was when injured 
could ‘distinguish defendant’s tracks 
from those of another company run- 
ning parallel thereto, or whether the 
lights seemed to make one track look 
like the other, is not admissible, espe- 
cially where it is not shown that in- 
testate was so deceived. Weatherly 
v. Nashville, ete., R. Co., 166 Ala. 575, 
51S 959. 


[b] In South Carolina opinions of 
witnesses. as to the danger of a rail- 
road crossing have been held harm- 
less both as to a statutory cause of 
action or one at common law, for the 
reason that: “Railroad crossings are 
inherently dangerous, and were so re- 
garded by the law, before the statute 
was enacted.” Turbyfill v. Atlanta, 
ete, Air duine GR. Co.7°86)S2.C, °379, 
392, 68 SEH 687. 

Opinion evidence generally see Evi- 
dence §§ 588-831. 

90. As evidence generally see su- 
pra i$ 1991. 

As to defects or obstructions at 
crossing see infra § 1994. 

91. Evans v. Erie R. Co.. 213 Feld. 
129, 129 CCA 375; Moore v. Blooming- 
ton, etc., R. Co., 215 ill. A. 546 Lrev on 
the facts 295 Ill. 63, 128 NE 721]; 
‘Louisville, etc., R. Co. v. Howser, 201 
Ky. 548, 257 SW_1010, 36 ALR 327; 
Chesapeake, etc., R. Co. v. Meyers, 150 
Ky. 841, 151 SW_19; Fuller v. Maine 
Cent. R. Co., 78 N. H. 366, 100 A 546. 

[a] MTlustrations.—(1) Where neg- 
ligence is alleged in failing to main- 


» R. Co. v. Lue- 
NE 897 [aff 54 


tain gates or a watchman, and in run- 
ning a train at excessive speed, evi- 
dence as to other accidents and nar- 
row escapes. therefrom, and com- 
plaints to defendant by the authori- 
ties, is admissible to show the dan- 
gerous character of a crossing and de- 
fendant’s knowledge thereof. Evans 
v. Erie R. Co., 213 Fed. 129, 129 CCA 
375. (2) A witness may testify’ that 
on the day previous to the accident he 
used the crossing, traveling in an au- 
tomobile, and narrowly escaped being 
struck by the same train which killed 
decedent, because he could not hear 
the train as he drove up the slope to 
the tracks, as bearing on the question 
whether the crossing was extrahaz- 
ardous. Louisville, ete., R. Co. v. 
Howser, 201 Ky. 548, 257 SW 1010, 36 
ALR 327. 


[b] Witnesses familiar with local- 
ity may tell of narrow escapes they 
have had to show the nature of the 
crossing and the danger to travelers. 
Chicago, etc., R. Co. v. Netolicky, 67 
Fed. 665, 14 CCA 615. 


[ce] Evidence held inadmissible.— 
Evidence that on previous occasions 
defendant’s car had been stopped at 
the crossing by the presence of plain- 
tiff’s traction engine on the track is 
not sufficient to charge defendant 
with notice, and is inadmissible to 
show the duty of defendant to oper- 
ate its car at a decreased speed at 
such crossing. Good Roads Constr. 
Cor wee Ports uron,, ete. pg Rs (Conn is 
Mich. 1, 138 NW 320. 


{[d] Extraordinarily dangerous.— 
Evidence that before the accident in 
question other accidents and near ac- 
cidents had occurred there is not ad- 
missible on the question of the cross- 
ing being extraordinarily dangerous. 
Gillham y. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 241 SW 512. 


[e] In Arkansas it has been held 
that the number of persons killed at 
a crossing is not admissible as tend- 
ing to establish its dangerous char- 
acter, since such killings may have 
been caused by the negligence of the 
company, or by the contributory neg- 
ligence of the person killed. Tiffin v. 
St. Louis, etc., R. Co., 78 Ark. 55, 93 
SW 564. 


92. Evans v. Erie R. Co., 213 Fed. 
129, 129 CCA 375; Moore v. Bloom- 
ington, ete., R. Co., 215 Ill. A. 546 [rev 
on the facts 295 Ill. 68, 128 NE 721]. 
And see cases supra note 91. 


uation and manner of using the crossing. 


But evi- 


93. Evans v. Erie R. Co., 213 Fed. 
129, 129 CCA 375. 
94. Trask v. Boston, etc., 


Roo 
219 Mass. 410, 106 NE 1022. 


95. Trask v. Boston, etc., R. Co.,. 
supra. 
96. Stocker v. Boston, etc., R. Co., 


83 N. H. 401, 407, 143 A 68. 


“A law by which a duty may be es- 
tablished is no evidence that the duty 
exists. - While violation of a 
public order may be evidence of neg- 
ligence, the existence of the order 
cannot be evidence to show the exist- 
ence of the duty to be careful, even 
less can the law under which ‘the or- 
der is made by such evidence, and 
even still less can the law when no 
order is made be thus argued.” Stock- 
er v. Boston, etc., R. Co., supra. 

97. Stocker v. Boston, etc., R. Co., 
supra. 
98. 
supra. 


99. Cunningham vy. Illinois Cent. R. 
Co;;, 179 Tilo As 505) [rev Jon other 
grounds 260 Ill. 589, 103 NE 200]; 
Baltimore, etc., R. Co. v. State,, 114 
Md. 536, 80 A 170; Stewart v. Cin- 
cinnati, etc., R. Co., -89 Mich. 315, 50 
NW 852, 17 LRA 589; Bryant v. Mis- 
souri Pac. R. Co., 181 Mo. A. 189, 168. 
SW 228. 


[a] Farm crossing.—As to wheth- 
er or not defendant recognized a farm 
crossing as such, and whether its ap- 
pearance was such as to invite its 
use for that purpose, evidence of in- 
structions given by defendant to its 
trackmen as to keeping farm cross- 
ings in repair, and. acts done by the 
trackmen in pursuance of such in- 
structions with respect to the par- 
ticular crossing in question, is: ad- 
missible. Stewart v. Cincinnati, ete., 
h hy Mich. 315, 50 NW 852, 17 


Stocker vy. Boston, etc., R. Co.,. 


[b] 
not cross, defenidant’s railroad right 
of way at the point where a person 
was struck and killed, and there is 
no proof of any legalized public cross- 
ing of the tracks at or near such 
point, evidence that persons had long 
been in the habit of walking along the 
street and crossing the tracks at that 
point is not admissible. Baltimore, 
etc., R. Co. v. State, 114 Md. 536, 80 A 
170. 


1. Wiese v. Chicago Great West- 
ern R. Co., 182 Iowa 508, 166 NW 66.. 


Where street ended at, but did. 
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dence is inadmissible, as to whether the private road 
was there and had been used before the railroad was 
built,? or as to what was the condition of the cross- 
ing, as regards grade, before the railroad was con- 
structed,* or as to the use by the public of another 
private crossing which was closed about the time 
the one in question was constructed,* or as to the 
use of the railroad tracks by the public walking along 
them laterally.® 


[§ 1994] (7) Defects and Obstructions at Cross- 
ings—(a) In General. As a circumstance indicat- 
ing the degree of care which the railroad company 
is required to exercise in operating its trains and 
ears at the crossing in question, and as showing 
whether or not it was negligent in that respect in 
the particular case, evidence is admissible which tends 
to show that the condition of the crossing was de- 
fective and unsafe,® as by reason of its being blocked 
by engine or cars,’ or by reason of the view thereat 
being obstructed,® and that the railroad company 
had knowledge of such obstruction or defective or 
unsafe condition.? And as bearing on the question 
of negligence in the construction and maintenance 
of a crossing, evidence of any circumstances which 
tend to show or refute negligence in this respect is 
admissible.1° But where, in an action for injuries 
at a farm crossing, plaintiff stands in the position of 
a trespasser by reason of the rejection of evidence of 
acquiescence by the railroad and owner in the use 


fa] Open gates.—Evidence that 
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in a proper condition, as required by 


[§§ 1993-1994 


of the crossing by the public, evidence of defects 
in the crossing as the cause of the injuries is inad- 
missible.41_ In an action for failure of a statutory 
duty to keep the crossing in repair, in which defend- 
ant’s liability depends upon its neglect to comply 
with a subsequent decree of the county commission- 
ers, evidence as to the original layout of the highway 
is immaterial,!? as is also the record of proceedings 
before such commissioners, which=refers to a prior 
breach of duty.1* Notwithstanding a statutory pro- 
vision makes it the duty of the railroad company to 
comply with an order of the public service commis- 
sion for the protection of a railroad crossing, the 
mere fact that the commission has considered the 
propriety of certain measures for the protection of 
a crossing is not admissible as evidence of defendant’s 
negligence;'* but if the commission has made an 
order to this effect, the order and defendant’s failure 
to comply therewith is admissible.t® 


Conditions at other crossings or places. For the 
purpose of showing negligence in respect of a de- 
fective or unsafe condition at the crossing in ques- 
tion it is competent to show that at another cross- 
ing a similar construction is in use and that similar 
accidents have happened.t® But evidence is inad- 
missible, for this purpose, to show that at another 
crossing a different method of construction is in 
use;!7 or to show the condition of the highway at 
other places;'® or, on behalf of defendant, to show 


just before the railroad had begun 


the gates through the right of way 
fence were usually open, and were 
open at the time of the accident, and 
that section men did not close them, 
is admissible to show the situation 
and manner of using the crossing. 
Wiese v. Chicago Great Western R. 
Co., 182 Iowa 508, 166 NW 66. 


2. Frank Steil Brewing Co. v. 
Washington, etc., Electric R. Co., 120 
Mid. 419, 87 A 838. 


3. Frank Steil Brewing Co. v. 
Washington, etc., Electric R. Co., su- 
pra. 

4. Cunningham v. Toledo, etc., 
Co., 260 Ill. 589, 103 NE 594 [rev 140 
THEA. SO5a: 


- 5. Cunningham y. Toledo, etc., R. 
Co., supra (in an action for injuries to 
a person walking on a railroad track 
until he reached a private crossing 
and was struck by a train while wait- 
ing at such crossing for another train 
to pass). 

6. LIowa.—Funston v. Cipese ete., 
R. Co., 61 Iowa 452, 61 NW 518. 


Mich.—Thomas vy. Chicago, etc., R. 
Co., 86 Mich. 496, 49 NW 547. 


N. C.—Williams v. Randolph, etce., 
Re Col! 182. No C.- 2677 108), SHY 915s 
Brown vy. Atlantic Coast Line R. Co., 
171 N. C. 266, 88 SE 329 


Oh.—Pittsburgh, etc., R. Co. v. Doa- 
Ley, 13 Oh. Cit, ‘Cts NOS. 225) °32, Oh. 
Cire Ct, 655. ; 

Tex.—Chicago, etc., R. Co. v. Steele, 
(Civ. A.) 264 SW 503. 


[a] BHvidence as to condition of 
tracks and rails is admissible, in an 
action for the death of an automobil- 
ist struck by a train at a public cross- 
ing, to show that death was proxi- 
mately caused by negligence in fail- 
ing to maintain a warning notice, and 
failure to remove soil from the track 
and clear undergrowth obstructing 
the view of the cars which were 
pushed in front of the engine with- 
out warning. Williams v. Randolph, 
etc., R. Co.; 182 N. C. 267, 108 SH .915. 


[b] Violation of statute.—Hvi- 
‘dence as to the railroad’s negligent 
failure to keep a highway crossing 


statute, is relevant to the issues of the 
negligence of train operatives in ap- 
proaching the crossing, although rail- 
roads are given the right to construct 
roads across public highways, by 
statute. Chicago, etc., R. Co. v. Steele, 
(Tex. Civ. A.) 264 SW 503. 

[ec] Construction contract inad- 
missible.—In an action for the death 
of a passenger riding in an automo- 
bile which fell off a bridge crossing 
railroad tracks, a contract between 
the county and the railroad under 
which the bridge was constructed is 
not admissible in evidence, since the 
railroad’s duty to exercise care in con- 
struction and maintenance of the 
bridge arose by operation of law and 
was not affected by contract. Sea- 
board Air-Line R. Co. v. Young, 40 Ga. 
A. 4, 148 SE 757. 


7. Southern R. Co. v. Mouchet, 3 
Ga. A. 266, 59 SE 927; Baltimore, etc., 
R. Co. v. Harris, 121.Md. 254, 88 A 282. 


[a] Town ordinance prohibiting 
blocking of street crossings by rail- 
road companies beyond a_ specified 
time is admissible in evidence where 
it is claimed that a violation of such 
ordinance in connection with other 
acts of negligence was the cause of 
the accident. Southern R. Co. v. 
Mouchet, 3 Ga. A. 266, 59 SE 927, 


8. See infra § 1995. 
9. Chicago, etc., R. Co. v. Thomas, 


(Ind.) 55 NE 861; Pittsburgh, ete., 
R. Co. v. Dooley, 13 Oh: Cir ct. IN. 
225, 32 Oh Cir, Ct, 655 


ern R. Co. v. Molette, 207 Ala. 624, 
93 S 644. 
Md.—Baltimore, ete., R. Co. v. How- 
ee County, 113 Md. 404, 77 A 930. 
C.—Raper v. Wilmington, 
Ee oe 126 N. C. 563, 36 SE 115. 
Tex.—Gulf, etc., R. Co. v. Gardner, 
(Civ. A.) 266 SW 809; Denison; etce., 
R. Co. v. Foster, 28 Tex. Civ. A. 578, 


etc., 


68 SW 299. 

Va.—vVirginian ne Coscy,., Marra 
Va. 217, 136 SE 66 

[a] Evidence Ee admissible: (1) 


To show the condition of the crossing 


improvements and the condition ex- 
isting there after the railroad had 
finished its work. Baltimore, ete., R. 
Co. v. Howard County Comrs., 113 
Md. 404, 77 A 930. (2) In an action 
for injuries sustained by a traveler’s 
horse stepping into a hole in a bridge, 
evidence to the effect that the bridge 
appeared to be constructed of good 
material and that witnesses when 
traveling over it saw nothing which 
rendered it unsafe. Denison, etc., R. 
Co. v. Foster, 28 Tex. Civ. A. 578,, 68 
Sw 299. (38) In an action for inju- 
ries to a pedestrian from a hole in a 
railroad’s right of way at a street 
crossing, testimony of several wit- 
nesses as to the general condition of 
the right of way, where the testimony 
of plaintiff and others showed that 
the hole was located in the traveled 
part of the right of way. Gulf, Soe 
Re Cosy. Gardner, (Tex. Civ. A.) 2 
SW 809. 


[b] Evidence held inadmissible, as 
to negligence in the construction of 
a bridge across a highway. Taylor 
v. Wabash R. Co., 112 Iowa 157, 83 
NW 892. 


[c] Regulations of state highway 
commission which could not have re- 
lieved the railroad of the duty of 
erecting fences are inadmissible in an 
action for injuries sustained when an 
automobile fell into an unprotected 

railroad cut. Virginian R. Co. v. Farr, 
147 Va. 217, 136 SE 668. 


ll. Bryant v. Missouri Pac. R. Co., 
181 Mo. A. 189, 168 SW 228. 

12. Conary v. Boston, ete., R. Co., 
252 Mass. 397, 147 NE 883. 

13. Conary v. Boston, ete., R. Co., 
supra. 

414. Jones v. Boston, etc., R. Co., 
U8 Ni bb LMLO2ZcAY See 

15. Jones v. Boston, ete., R. Co., 
supra. 

16. Raper v. 


oe oe ie elCr EN 
Co. 2 6NN Cy Soe, 8 bs 


17. paar v. Wilmington, eté., R. 
Co., supra 


LSS t, ous Southwestern R. Co. 
v. Smith, 49 Tex. Civ. A. 1, 107 SW 688. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that other crossings, under similar conditions, are 
Where the issue is wheth- 
er the particular method of construction is authorized 
by law, evidence of a different method of construction 
at another crossing is admissible.?° 


Evidence that other ac- 
cidents or near accidents of a similar nature 
der practically the same conditions had happened at 
the crossing is admissible for the purpose of showing 
negligence on the part'of the railroad company in 
respect of a defective or dangerous condition of the 
22 and of showing its knowledge of such 
But evidence, on behalf of defendant, 


similarly construeted.?® 


Other accidents or acts.?4 


crossing, 
condition.?* 
that no similar accident had ever 


[a] Under statute, requiring rail- 
road companies to keep highway 
erossings in repair, the condition of a 
highway at other places is immaterial 
in determining, whether a railroad 
company kept a certain highway 
crossing. in repair. St. Louis South- 
western R. Co. v. Smith, 49 Tex. Civ. 
A. 1, 107 SW 6388. : 


General custom as to construction 
and maintenance of crossing see su- 
pra § 1990. 

19. Barrett v. Southern Pac.. Co., 
207 Cal. 154, 277 P 481; Texas Cent. 
R. Co. v. Randall, 51 Tex. Civ. A. 249, 
113 SW 180. 


{a] Compliance with statute.— 
Where evidence is received as to 
whether the particular crossing com- 
plies with statutory requirements, evi- 
dence of the fact that other crossings 
were similarly constructed is irrele- 
vant. Barrett v. Southern Pac. Co., 
207 Cal. 154,274 P 481. 


20. Denzer v. Delaware, etc., 
Co., 103 N. J. L..95, 134 A 820. 


21.. Other accidents or acts of neg- 
ligence in general see supra § 1991. 


22. Ind.—Cleveland, etc., R. Co. v. 
Clark, 52 Ind. A. 646, 99 NE 777. 


Ky.—Chesapeake, etc, R. Co. v. 
Meyers, 150 Ky. 841, 151 "SW 19. 


Mich.—-Woodworth v. Detroit Unit- 
ed R. Co., 153 Mich. 108, 116 NW _ 549 
foverr Gregory v. Detroit United R. 
Co., 188 Mich. 368, 101 NW 546]. 


Mo.—Dunham v. Wabash R. Co., 126 
Mo. A. 643, 105 SW 21. 


Or.—Sheard v. Oregon Electric R. 
Co., 131 Or. 415, 282 P 542. 


Ss. C.—Brown v. spanner pos Co., 
TITS. Co 140) 96 SH Ge 


Tex.—Missouri, etc., “ig! v. Long, 
(Civ. A.) 23 SW (2d) vise Gulf, etc., 
R. Co. v. Gardner, (Tex. Civ. A.) 266 
SW 809. 

[a] Illustrations.—(1) Evidence 
that several automobiles had stalled 
at the same place on tracks where an 
automobile was struck by defendant’s 
train is admissible as tending to 
show an unsafe condition. Sheard v. 
Oregon Electric R. Co., 131 Or. 415, 282 
P 542. (2) In an action for the death 
of a motorist colliding with a freight 
train at night at an unlighted cross- 
ing, evidence regarding the happen- 
ing of other near-accidents at the 
same crossing, and regarding difficul- 
ties experienced by other travelers in 
attempting to make the crossing, is 
admissible to show its dangerous con- 
dition. Missouri, etc., R. Co. v. Long, 
(Tex. Civ, A.) 23 SW (2d) 401. (3) 
In an action for injuries to a pedes- 
trian from a hole in the right of way 
at a street crossing, a witness’ testi- 
mony that seven weeks before he had 
struck a hole while riding in an au- 


R. 


tomobile is admissible in corrobora- | 


tion of plaintiff, where conflicting evi- 
dence. Gulf, etc., R. Co. v. Gardner, 
(Tex. Civ. A.) 266 SW 809. (4) Where 
a wagon was caught between the rail 


[52 C. J.—27] 
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and un- 


before occurred 


of the track and the planking of a-di- 
agonal crossing so that a car ran into 
it, evidence that a dozen rigs had been 
struck at the same crossing from the 
same cause within two years is admis- 
Sible, notwithstanding defendant ad- 
mitted full knowledge of the actual 
condition of the crossing for six 
months prior to the accident in ques- 
tion, for it is proper to show negli- 
gence in view of the danger. Wood- 
worth v. Detroit United rR Coral oe 
Mich. 108, 116 NW 549 [overr Greg- 
ory v. Detroit United R. Co., 1388 Mich. 
368, 101 NW 546]. 


[b] Evidence that another person’s 
horse caught its hoof at same place 
(1) shortly before is admissible in 
an action for injuries sustained at a 
railroad crossing by reason of plain- 
tiff’s horse getting its hoof caught 
between the rail and the board next to 
it (Dunham y. Wabash R. Co., 126 Mo. 
A, 648, 105 SW 21), (2) such as to 
show constructive notice to the rail- 
road company of the character of the 
crossing (Guilfoil Contracting Co. v. 
Clark, 52 Ind. A. 646, 99 NE 777). 


[c] Overhead crossing.—In an ac- 
tion for injuries from an overhead 
railroad crossing, with insufficient 
clearance for vehicles, the circum- 
stance that other vehicles of like 
character at the same place, within a 
reasonable time, had met with the 
same obstruction is competent. 
Brown v. Southern R. Co., 111 S. C. 
140, 96 SE 701. 


Evidence as to character and con- 
Meine of crossing generally see supra 


23. Pittsburgh, etc., R. Co. v. Doo- 
ley, sus .On.. Cir: CLONES: 225, 32 Oh. 
Cir; Ct. 656: 


[a] Testimony that other wagons 
had broken down on that crossing, 
as did the one in which decedent 
was riding, is competent as tending 
to prove ‘knowledge on the part of 
the railroad company of the defective 
condition of the crossing, and also for 
the purpose of testing the credibility 
of other witnesses that the crossing 
was in fair condition. Pittsburgh, 
etc., R. Co. v. Dooley, 13 Oh. Cir. Ct. 
N. S. 225, 32 Oh. Cir. Ct. 655. 


24. McDermott v. Severe, 25 Ap 
(D. C.) 276 [aff 202 U. S. 600, 26 Sct 
709, 50 L. ed. 1162]. 

25. Lorenzo v. Atlantic Coast Line 
Re Co.) 101 (Ss C.-409, 85) SE. 1964: 


26. Customary methods see supra 
§ 1990. 


27. 
etc., 
53 


Oos 


U. S.—Thomas v. Delaware, 
Re ©on 8 Meda (29719) Blatent. 


Ala.—Memphis, etc., ma Co. v. Mar- 
tin, 117 Ala. 367,°23 S 231. 


Ky.—Payne v. Bowman, 200 Ky. 171, 
252 Sw 1010; Louisville, ete., R. Co. 
v. Lucas, 98 SW 308, 30 KyL 359 [reh 
den 99 SW 959, 30 KyL 539]. 


N. C.—-Williams v. Randolph, etce., 
Fe Cos 182) N: C.)02 6858 108 5S# 90'5:; 
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within the knowledge of defendant, even if admissi- 
ble, is of no weight in determining the question of 
negligent construction.?4 
willful violation of duty for injuries caused by the 
sudden moving of a. car blocking a street, evidence 
that the street had been frequently blocked for an 
unreasonable time on other occasions is admissible.?* 


[§ 1995] (b) Obstruction to View.?® 
upon the question of defendant’s negligence in op- 
erating the train or ear which caused the injury, evi- 
dence is admissible which tends to show that the 
injured person’s view along the tracks, from the high- 
way, was obstructed at the crossing in question,?* 
or that the trainmen’s view of vehicles or pedestrians 


In an action based on a 


As bearing 


Brown v. Atlantic, ReaCone nce 


N. C. 266, 88 SE 329. 
Oh.—Wheeling, ete., R: Co. v. 
ker: 29) Oho Cir: Cea, 
Tex.—Chicago, etc., R. Co. v. Steele, 
(Civ. A.) 264 SW 503; International, 
ete., R. Co. v. Kuehn, 2, Tex. Civ. Ax 
210, 21 SW 58. 


Va.—Stokes v. Southern R. Co., 104 
Va. 817, 52 SE 855. 


Wis.—Leitch y. Puleae ete:, Ri Co}, 
93 Wis. 79, 67 NW 21. 


[a] Hvidence held admissible: (1) 
Of the location of houses and of cars 
on sidetracks near the _ crossing. 
Memphis, etce., R. Co. v. Martin, 117 
Ala. 367, 23 S 231. (2) Of trees and 
other obstructions which prevented a 
view from the highway of an ap- 
proaching train. International, etc., 
R. Co. v. Kuehn, 2 Tex. Civ. A. 210, 21 
SW 58. (3) To show that a track 
near the crossing was a switch track 
on which cars are placed, there to be 
loaded and unloaded, by which cars 
the view of the main track would be 
obstructed to one crossing the track, 
as tending to show the nature of the 
track and crossing, rather than as 
showing a custom of the company to 
leave cars standing on such track. 
Wheeling, etc., R. Co. v. Parker, 29 
Ohne Cire CE ot 


[b] Length of time of obstruction. 
—(1) Where the view is obstructed by 
standing cars, evidence is admissible 
to show how long the cars had been 
allowed to stand at the crossing pri- 
or to the occurrence of the accident. 
Thomas v, Delaware, etc., R. Co., 8 
Fed. 729, 19 Blatchf. 533. (2) Testi- 
mony of a witness who passed the 
scene of the accident at 6 o’clock in 
the morning after the accident which 
occurred during the preceding eve- 
ning that cars were standing near on 
a sidetrack is admissible to prove that 
the cars were there at the time of the 
accident, thereby obstructing plain- 
tiff’s view of the engine at the cross- 
ing. Missouri, etc., R. Co. v. Oslin, 
26 Tex. Civ. A, 370, 683 SW 1039. 


{e] Opportunity for observation. 
—Where one of defendant’s witnesses 
who had gone to the point where the 
accident occurred on a switch engine 
and taken observations from the en- 
gine testifies as to the conditions and 
surroundings, and that the engine 
could be seen from the road, it is prop- 
er upon cross-examination to show 
that the opportunity for observation 
was as good for the engineer as for 
the person injured. Georgia Cent. R. 
Co. v. Hyatt, 151 Ala. 355, 48 S 867. 


{d] Evidence that natural hill ex- 
isted on railroad right of way which 
interfered with the view of approach- 
ing trains is admissible as bearing on 
the alleged failure of the company to 
give proper signals, but is not an in- 
dependent ground of negligence, 
Leitch v. Chicago, ete., R. Co., 93 Wis. 
79, 67 NW 21. 


[e] Evidence that railroad compa- 
ny should have erected certain build- 


ete., 


Par- 
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on the highway approaching the crossing was so 
obstructed.28 A witness who has made an inspection 
to ascertain whether certain buildings obstruct the 
view from a given point along the track may testify 
whether they do or do not obstruct the view.?® But 
where there is no duty on the company to remove a 
house on acquiring title, evidence that premises on 
which stood a house which obstructed the view had 
been purchased and were owned by the railroad is 
immaterial;°° and in case of an accident to an auto- 
mobile, testimony of the individual experience of 
others in different automobiles of different makes, as 


to obstructions to the view and condition of the cross-’ 


ing, is incompetent, since there is too much difference 
in automobiles and the skill of drivers.*+ 


[§ 1996] (8) Signboards, Signals, Flagmen, and 
Gates at Crossings*?—(a) In General. As bearing 
upon the railroad company’s negligence in the opera- 
tion of its train under the general conditions existing 
at the time and crossing in question, it is admissible to 
show what safeguards or warning devices,.if any, it 
has provided at such crossing to warn travelers on 
the highway approaching the crossing and to avert 
accidents,** and as to how such safeguards or devices 
serve when put to the use for which they are de- 
signed.** Such evidence is admissible, although the 
railroad company is under no legal duty, such as by 
statute or ordinance, to provide such safeguards or 
devices,*® since ordinary prudence might require 


ings on opposite side from where they Minn.—Shaber 
- were located, thereby removing them 
as obstructions and rendering the 


crossing more sate is incompetent. 


RAILROADS 


Co., 28 Minn. 103, 9 NW 575, 


N. Y.—Harrington v. 
79 App. Div. 26, 79 NYS 930; 
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them in the absence of such a statute or ordinance,*® 
and although negligence in failing to have such safe- 
guards or devices at the crossing is not changed in. 
the complaint or made a basis of recovery,** But 
on the issue whether the railroad company was neg- 
ligent in not maintaining certain safeguards or warn- 
ing devices at a particular crossing, evidence is in- 
admissible, as being immaterial, as to whether a city 
and the railroad company had ever had negotiations 
concerning such safeguards and devices at such cross- 
ing,?® or as to safeguards or warning devices used 
at other crossings, where the situation and cireum- 
stance may or may not be similar.®® 


An ordinance properly authenticated,*® which re- 
quires a flagman,*! gates,*” or other safety appliances 
to be placed at the crossing,*? is admissible in evi- 
dence, without other preliminary proof.t# Where 
such an ordinance is challenged by the railroad com- 
pany as being unreasonable, evidence is admissible 
to show its relation to public safety.*® 


[§ 1997] (b)- Flagman or Watchman. In accord- 
ance with, and subject to, the above rules,*® as tend- 
ing to show the general physical conditions and sur- 
roundings at the crossing, and as bearing upon the. 
question of negligence in the operation of the train 
or car which: caused the injury, evidence is admis- 
sible, together with other circumstances, that at the 
time of the accident there was no flagman at the eross- 
ing,*? that such a flagman was required by statute or 


Evidence as to flagman gen- 
erally see infra § 1997. 


42. Evidence as to gates gener- 
ally see infra § 1998. 


St. Paul, ete., R. 41. 


Erie R. Co., 
Friess 


Louisville, ete Co. vy. Lucas, 98|)y New York n : : 
Sw 308, 40 VL 859, 99 SW 959, 30] trun 205, 22 co Se y Gb. da Cole BOL. oS Ee oe bee 
KyL 539. 3 639 mem, 39 NE 892 mem]. Georgia Southern, etc., R Gon 144 
28. Nashville, etc., R. Co. v. Prince, Vt.—Carrow v: Barre R. Co., 74 Vt. | Ga. 145, 86 SE 316: Soucie v. Payne 
212-Ala. 499, 103 S 463. L6G} SAAN TER 299 Ti 552, 113.2 NE T9s Louisville, 
[a] Thus, where in an action for Wis.—Hoye v. chicane, ete, R.| ete. R. v. Louisville Provision 


2 ek 


injuries in a collision with a train, 
through failure to give warning and 
running the train at excessive speed, 
plaintiff's contributory negligence is 
out of the case, evidence as to the 
position of a water tank and trees ob- 
structing the view of trainmen as to 
vehicles approaching a crossing is per- 
tinent only as tending to enhance the 
‘danger by excessive speed,'and the 
absence of warning. Nashville, etc., 
R. Co. v. Prince, 212 Ala. 499, 103 8 
463. 


29. Davider v. Wheeling, 
Co., 20 Oh. Cir. Ct. N. S, 165. 


[a] Exclusion not prejudicial.— 
Although an objection to such testi- 
mony is sustained, if the court there- 
after permits the exact situation to 
be given to the jury from which it 
may conclude whether or not the view 
was obstructed as claimed, no preju- 
dice results from such exclusion. 
Davider v. Wheeling, etc., R. Co., 20 
Oh. Cir7Ct. N. S8::165. 


80. Salter v. Utica, etc., R. Co., 59 
a i 631 mem [rev 8 Thomps. & C. 
800]. 


etc., R. 


31. McKerall v. St. lLouis-San 
Francisco R. Co., (Mo. A.) 257 SW 
166. 

32. Customary methods see supra 
§ 1990. 

83. McSorley v. New York Cent., 
ete., R. Co., 60 App. Div. 267, 70 NYS 
10. 


34. Maryland Electric R. Co. v. 
Beasley, 117 Md. 270, 83 A 157. 


35. U. S,—Chesapeake, et R. 
ae v. Dandridge, 171 Fed. 74, 96 "CCA 
17. 


Co., 67 Wis.,1, 29 NW 64 


36. Chesapeake,  etc., ae Co. 
Dandridge, 171 Fed. 74, 96 CCA 178, 
And see cases supra note 35. 


37. . Aurora, ete., R..Co. vo,Gary, 
123 Ill. A. 163 [rev on other grounds 
221 Ill. 29, 77 NE 465]; Christensen 
v. Oregon Short Line R. Co., 29 Utah 
192, 80 P 746; Southern R. Co. v: 
Johnson, 151 Va, 345, 143 SE 887. ° 


Evidence admissible under plead- 
ings generally see supra § 1971. 


38. Barrett v. Chicago, etc., R. Co., 
190 Iowa 509, 175 NW 950, 180 NW 
670. But see Galveston, etc., Rio, 
v. Harling, (Tex. Civ. "A.) 208 SW 
207 (holding that testimony of the 
city’s mayor and secretary concern- 
ing a conversation they had with the 
officials of the defendant relative to 
placing a flagman or electric bells at 
the crossing is admissible, together 
with other testimony with reference 
to the condition of the crossing, as 
tending to show defendant’s negli- 
gence.) 


39. Stephenson v. Northwestern 
Pae..R. Co.) (CalA.) 278.) 268% Lake 
Erie, ete., R. Co. v, Johnson, 191 Ind. 
479, 1338 NE 732; Bailey v. New 
Haven, etc., Co., 107 Mass. 496; Mis- 


souri, ete, R. "Co. v. Matherly, 35 
Tex, Civ. A. 604, 81 SW 589. 
Customary methods as evidence 
generally see supra § 1990. 
40. Nichols v. Ste. TR 


Chicago, 
Co., 44 Colo. 501, 98 P 808, 
Admissibility of ordinance as evi- 
dence generally see Evidence § 905; 
Municipal Corporations §§ 940— 943. 


Co, 212 iy 709, 279 SW 1100. 


44. Soucie v. Payne, 299 Ill. 
132 NE.779. 


45. Nashville, ete, R. Co Vv. 
White, 158 Tenn. 407, 15 SW (24) 1 
[aff 278 U. S. 456, 49 SCt 189,..73)-45, 
ed. 452] (requiring flagman). 


46. See supra § 1996. 


47. Ala.—Alabama Great South- 
ern R. Co. v. Molette, 207 Ala. 624, 
93 S 644; Seaboard Air Line R. Co. 
Vv. Emfinger, 201 Ala. 121; 77 S 418. 


Ga.—Central of Georgia R. Co. 
Barnett, 35 Ga, A. 528, 1384 SE 126. 


Ill.— Chicago, ete., R. Co. v. Gun- 
derson, 174 Ill. 495,.51 NE 708 [aff 
74 Ill. A. 356]; New York, ete., R. 
Co. v. Luebeck, 157 Ill. 595, 41 NE 
897 [aff 54 Ill. A. 551]; Chicago, ete., 
R, Co. v. Lane, 130, T1116, 22. NE 
58; « Aurora, eter, Ris) Con Gian Gre 
123 Tll. A. 163 [rev on other eres 
221 Ill, 29, 77 NE 465]. 


Ind.—Lake Erie, ete., R. Co: Vv. 
Johnson, 191 Ind. 479, 183 NE 732; 
Wabash R. Co. v. MeDoniels, 183 Ind. 
104, 107 NE 291. 


Iowa.—Barrett v, Chicago, tC.,, A 
Co., 190 Iowa 509, 175 NW 950, 180 
NW 670. 


Kan.—Union Pac. R. Co. v. Lente, 
36 Kan. 565, 14 P 1. 


Mass.—-Tyler v. Old ats Re Coy 
157 Mass. 336, 82 NE 227 


Wow-Sehunity v. St. Ponies etc., R. 
ae 119 Mo. 256, 24 SW 472, 23 LRA 


N. Y.—Houghkirk v. Delaware, etc., 
Canal Co., 92 N. Y. 219, 44 AmR 376 
[rev 28 Hun 407 (aff if AbbNCas 72, 


552, 


eS Ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1997-1998] ' 


ordinance*® or by the character of the crossing,*® 
or that it was the custom to keep a flagman at the 
crossing,®°® but not that it was customary to post a 
Testimony by a wit- 
ness that he had never known the railroad to main- 
tain a watchman or guard at the crossing is relevant 
and material,®? and such testimony is not subject 
to the objection that it does not relate to the time 
of the accident where the witness’ acquaintance with 
the crossing extends back to a time prior to the 
Evidence, on behalf of defendant, that 
it had never had a watchman at the crossing at the 
time of day when the accident happened is admis- 
sible to rebut an inference raised by plaintiff’s testi- 
mony that a watchman was ordinarily maintained at 


flagman at similar crossings.°4 


accident.>3 


63 HowPr 3828)]; McGrath v. New 
York Cent, ‘ete., R. Co., 63: Ni Y..522 
[dist 59 N. Y. 468, 17 AmR 359 (rev 
eestor 4e7, s Thomps: ‘Ch its) Is 
Harrington v.. Erie R. Co., 79 App. 
Div. 26, 79 NYS 930; Friess v. New 
York Cent., etc., R. Co., 67 Hun 205, 
22 NYS 104 [afe 140 N. Y. 639, 35 NE 
892]; Cuming y. Brooklyn City R. 
Co;; 5 NYS 476; Kulp Transp. Lines 
v. Erie R. Co., 132 Misc. 821, 230 NYS 
490; Reid v. New York, etc., R. Co., 
17 NYS 801 [aff 136 N. Y. 638 mem, 
32 NE 1014 mem]. 


Pa.—Davis vy. Pennsylvania R. Co., 
34 Pa. Super. 388. 


Tex.—St. Louis, etc., R.-Co. v. 
Boyd, 56 Tex. Civ. A. 282, 119 SW 
1154. 


Utah.—Christensen Ore 
eeorr Line R. Co., 29 Utah 192, 80 °P 
746. 


Vt.—Carrow v. Barre R. Co., 74 Vt. 
176;. 52 A 537. 


Va.—Southern R. Co. y. Johnson, 
151 Va. 345, 143 SE 887. 
Wis.—Abbot v. Dwinnell, 74 Wis. 


514, 48 NW 496; Hoye v. Chicago, 
ete., R. Co., 67 Wis. 1, 29 NW 646. 


‘[a] Absence of flagman may be 
shown (1) as bearing upon the ques- 
tion of care in running trains, in con- 
nection with the amount of travel 
(Chicago, etc., R. Co. v. Johnson, 61 
Ill. A. 464), (2) or in connection with 
evidence that a flagman had always 
been kept at the crossing (McGrath 
v. New York Cent., etc., R. Co., 63 
N. Y. 522). 

'[b] Where injury is caused by 
backing train on a public street of a 
city on a dark night and no flagman 
is present at the crossing, that fact 
is competent to be submitted to the 
jury, where it is also shown that no 
one was on the rear end of the train 
and no signal or warning was given 
before backing the train. Union Pac. 
R. Co. v. Henry; 36 Kan. 565, 14 P 1. 


[ec] That flagman was maintained 
at crossing twelve years before the 
accident in compliance with an ap- 
plication of the selectmen of a town 
in which the crossing is situated is 
no proof that due care required that 
a flagman should have been stationed 
there at the time of the accident. 
Tyler v. Old Colony R. Co., 157 Mass. 
336, 32 NE 227. 


[d] Record of county commis- 
sioners stating that in their opinion 
no flagman at the crossing was nec- 
essary is not competent evidence of 
due care on the part of the railroad 
company in an action for injuries oc- 
casioned by its locomotive at a place 
where the county commissioners had 
authorized the company upon certain 
conditions to cross upon a_ level. 
Shaw v. Boston, etc., R. Co., 8 Gray 
(Mass.) 45. 

[e] Testimony showing danger of 
crossing and its locality and use ina 
populous locality is proper to be sub- 
mitted to the jury under a guarded 
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such time.54 


the accident.®? 


instruction as bearing upon the ques- 
tion of negligence of the company in 
not providing flagman or gates at 
such crossing to protect travelers. 
English v. Southern Pac. R. Co., 13 
Utah 407, 45 P 47, 57 AmSR 772, 35 
LRA 155. 


(f] Apportioning negligence.—A 
railroad’s failure to maintain a cross- 
ing watchman can be considered in 
apportioning negligence, although re- 
covery is based on a failure to give 
statutory signals. Southern R. Co. 
v. Johnson, 151 Va. 345, 143 SE 887. 


48. Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808; Hall v. 
Georgia Southern, ete ER, Co, 144 
Ga. 145, 86 SE 316; Western, etc., R. 
Cos. ¥: Meigs, 74 Ga. 857; McGrath 
se lees York Cent., etc., R. Co., 638 N. 


[a] Ordinance requiring steam 
railroads to keep watchmen at cer- 
tain street crossings is admissible, 
if accompanied by evidence showing 
that there was no watchman where 
plaintiff received the injuries com- 
plained of. Hall v. Georgia South- 
ern, etc., Co., 144 Ga. 145, 86 SE 316. 


{b] Wiolation or disregard of city 
ordinance which requires a flagman 
to be stationed by a railroad corpo- 
ration at all street crossings is com- 
petent as evidence for the considera- 
tion of the jury upon the question 
whether, under all the circumstances, 
defendant ran and managed its train 
with the requisite care and prudence. 
McGrath v. New York Cent., etc., 
Co,, 63° N. Y..-522. 


[c] At other crossing.—It is in- 
admissible to show that the munici- 
pal authorities of an adjacent bor- 
ough passed an ordinance before the 
accident requiring the company to 
maintain a flagman at the crossing 
at all times and notified the com- 
pany thereof. West Jersey R. Co. v. 
Paulding, 58 N. J. L. 178, 33 A 381: 


49. Bradley v. Interurban R. Co., 
190 Iowa 1351, 183 NW 493. 

[a] Testimony as to number of 
trains defendant was operating over 
the crossing, on the date of the acci- 
dent, is material and competent on 
the question whether the mainte- 
nance of a watchman at the crossing 
was reasonably required. Bradley 
vy. Interurban R. Co., 190 Iowa 1351, 
183 NW 493. 

Evidence as to character and de- 
scription of crossing see supra § 
1993. 

50. 
Re Coy 


Casey v. New York Cent., etc., 

78 N. Y. 518 [aff 6 AbbNCas 
104]; McGrath v. New York Cent., 
ete. R.(@o.,,638 Ne Yo. b22 Lie 59 N. 
pee 468, 17 AmR 359 (rev 1 Hun 437, 
8 Thomps. SG oer mete Louis 
Southwestern R. Co. v. Boyd, 56 Tex. 
Civ. A. 282, 119 SW 1154. 


[a] Presence on previous occa- 
sion.—Evidence that, when plaintiff 
‘had previously crossed the tracks at 
this place while switching was being 


[§ 1998] (c) Gates. 
above rules,°’ evidence is admissible to show that 
at the time of the accident there were no gates at 
the crossing,®® and that such gates were reasonably 
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Competency. If there was a flagman or watchman 
at the crossing at the time of the accident, evidence 
is admissible to show that he was physically incom- 
petent properly to attend to his duties.** 
dence is inadmissible as to the length of time he had 
been employed as flagman,*® or as to the fact that he 
could not read or write, or tell time, where his al- 
leged ignorance is not shown to have contributed to 


But evi: 


In accordance with ‘the 


done, there was a watchman to warn 
him of the approach of cars is ad- 
missible on the issue of defendant’s 
negligence in failing to have a 
watchman at the crossing when 
plaintiff was injured. St. Louis 
Southwestern R. Co. v. Boyd, 56 Tex. 
Civ. A. 282, 119 SW 1154. 


Customary methods and acts as 
evidence generally see supra § 1990.° 

51. Bailey v. New Haven,. etc., R. 
Co., 107 Mass. 496. 

Customary methods and acts as 
evidence generally see supra § 1990. 


52. Georgia R., etc., Co. v.. Wallis, 
29 Ga, A. 706, 116 SE 883. 


53. Georgia R., etc., Co. v. Wallis, 
supra, 
54. Gray 


v. Fennsy vais R.=60;, 
33 Del. 450, 139 A 66. 


55. Lake Erie, etc., R. Co. v. Gris- 
wold, 72 Ind. A. 265, 125 NE 783; 
Tucker v. New York Cent,, etc., R. 
Co,,;, 21 | NYS). 692, Silirev, on other 
grounds 124 N. Y. 308, 26 NE 916, 21 
AmSR 670]; Parker v. Seaboard Air 
Line R. Co., 181 N. C. 95, 106 SE 755. 


[a] Hvidence as to physical and 
mental condition of the watchman at 
the crossing is competent to show 
negligence in having a watchman in- 
competent physically in such place. 
Parker v. Seaboard Air Line R. Co., 
181 N. C. 95, 106 SE 755. 

[b]. Evidence that flagman at 
crossing was lame is admissible. 
Tucker v. New York Cent., etc. R. 


Co. AL. NYS, .692.--[rew on Jother 
grounds 124 N. Y. 308, 26 NE 916, 21 
AmSR 670]. ; 

[ec] Evidence of flagman’s con- 


duct on former occasions (1) is not 
admissible, to establish his incom- 
petency to act as such and defend- 
ant’s knowledge thereof. Lake Erie, 
ete., R. Co. v. Griswold, 72 Ind. A. 
265, 125 NE 783. (2) Evidence that 
the gateman whose negligence is al- 
leged to have caused the accident 
was generally incompetent is ita 2) 
missible. Chicago, etc., R. 

pies 64 ae A. 302, 115 NE 062. 


Hu Vv. Boston, .etc,, R. Co., 
250° Mass. mgd, 146 NE 30. 


[a] Thus in an action to recover 
for an automobile, run down while 
stalled on a crossing, evidence of a 
statement by the flagman that he 
was new on the job is properly Ly 
cluded. Hunt vy. Boston, ete., R. 

250 Mass. 434, 146 NE 30. 


57. Roland v,. Philadelphia, 
R. \Co., 224. Pa. 680, 78 Ao 958: 


58. See supra § 1996. 


59. U. S.—Chesapeake, ete., R. Co 
Son eee 171 Fed. 74, 96 CCA 


etc., 


Ala.—Seaboard, ete., R. Co. v. Em- 
finger, 16 Ala. A. 265, 77 S 415 [cer- 
tiorari den 201 Ala. 121, 77 S 418]. 


Ga.—Central of Canucte Ra (Cosrye 
Barnett, 35 Ga. A. 528, 134 SH 126 
(automatic gates), 
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required by the character and conditions of the cross- 
If there were gates, levidence is admissible to 
show that they were not in use at the time;*? or that 
there was no gateman at the crossing to operate 
them,°? or that he was asleep at the time; 355 or that 
they were operated in a negligent manner,°4 unless 
the undisputed facts show that the person injured 
did not rely on them as a warning.®® 
facts of the accident are not such as to make the 
emergency rule®® applicable, evidence, for defendant, 
that on other occasions the crossing gates had been 
operated after vehicles had started across and that 
they had passed across safely, is not admissible.®* 
An ordinance prescribing the hours at which switch- 
men should be on duty to operate crossing gates is 
admissible, notwithstanding a stipulation in the fran- 
chise contract on the same subject.®® 

Lights, and Signals. 

As bearing on the question of defendant’s negligence 
in operating its train or cars, evidence is admissible 


ST ate 


[§ 1999] (d) Signboards, 


Tll.—New York, etc., R. Co. v. Lue- 
beck, 157 Ill, 595, 41 NE 897 [aff 54 
Tl, A. 551]; Cohen v. Chicago, ete., 
R. GCo., 104 Ill. A. 314;. Cleveland, 
ete., R. Co. v. Chinsky, 92 Ill. A. 50. 


Iowa.—Barrett v. Chicago, etc., R. 
Co., 190 Iowa 509, 175 NW 950, 180 
NW 670. 


Minn.—MacLeod _ v. 
ee 493, 182 NW 718. 


Y.—Kulp Transp. Lines v. Erie 
Re No. 132 Misc, 821, 230 NYS 490. 


Pa.—Roland v. Philadelphia, etc., 
RCo. 224 Pa. 630).73 A. 958s Davis 
sop oer yanis R. Co., 34 Pa. Super. 


Utah.—Christensen Vv. Oregon 
Short Line R. Co., 29 Utah 192, 80 P 
746; English v. Southern Pac. R. Co., 
13 Utah 407, 45 P 47, 57 AmSR 172, 
35 LRA 155. 


[a] Evidence that gates were not 
maintained at other crossings (1) 
than the one where an accident oc- 
curred does not tend to establish neg- 
ligence at the place of the accident. 
Bracken v. Pennsylvania R. Co., 32 
Pa. Super. 22. (2) But the fact that 
there were no gates at the next 
crossing when the accident occurred 
may be shown by plaintiff, as, bear- 
ing on the character of the crossing 
at which the accident occurred, where 
defendant develops on cross-exami- 
nation that there were safety gates 
at the next crossing. Metzler v. Phil- 
adelphia, etc., R. Co., 28 Pa. Super. 
180. 


Payne, 149 


60. Bradley v. Interurban R. Co., 
190 Iowa 1351, 183 NW 493. 


[a] Testimony showing the num- 
ber of trains defendant was operat- 
jng over its track at such crossing, 
on the date of the accident, is mate- 
rial and competent on the question 
whether the maintenance of gates at 
such crossing was reasonably re- 
quired. Bradley v. Interurban R. Co., 
190 Iowa 1351, 183 NW 493. 


61. Cunningham vy. Erie R. Co., 
137 App. Div. 506, 121 NYS (ihe 


62. Chesapeake, etc., R. 
Dandridge, 171 Fed. 74, 96 cca. "4178, 


63. Baltimore, etc., R. Co. v. Car- 
rington, 3 App. (D. C.) 101. 

[a] Asleep at prior time.—Tes- 
timony that a gatekeeper was asleep 
two and a half hours before the ac- 
cident is admissible as tending to 
show that he was asleep at the time 
of the accident. Baltimore, etc., R. 
Cony. Carrington, 3 App, "CDi"C>) 101) 


64. Yeazel v. Louisville, etc., R. 
Co., 13 Oh. A. 499. 
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Where the 


65. Yeazel v. Louisville, etc., R. 
Co., supra. 
[a] Thus a refusal to admit evi- 


dence as to the negligent operation 
of safety gates at a railroad crossing 
is not error in an action for personal 
injuries sustained by being struck 
by a train, where the undisputed 
facts show that plaintiff did not rely 
in any way on the gates as a warn- 
ing; in such case it is not material 
whether plaintiff was within the 
class for whose protection the gates 
should be maintained. Yeazel_ v. 
Louisville, ete., R. Co., 13 Oh. A. 499. 


66. See Negligence §§ 92-96. 


67. Peabody v. Northern Pac. R. 
Co., 80 Mont. 492,261 P 261. 


68. Director Gen. of Railroads v. 
Nicewanner, 193 Ind. 463, 141 NE 1. 


69. Shaber v. St. Paul, etc., R. Co., 
28 Minn. 103, 9 NW 575; Heddles v. 
Chicago, ete., R. Co., 77 Wis. 228, 46 
NW 115, 20 AmSR 106. » 


70. Wabash R. Co. v. McDoniels, 
183 Ind. 104, 107 NE 291; BHasley v. 
Missouri Pac. R. Co., 113 Mo. 236, 20 
SW 1078. 


{a] hus, where plaintiff is in- 
jured at night by the alleged negli- 
gent operation of a train at a public 
crossing, it is not error to admit evi- 
dence that there was no light about 
the place since this fact is part of 
the res geste. Easley v. Missouri 
Pac. R. Co., 113 Mo. 236, 20 SW 1073. 


71. Missouri, etc., R. Co. v. Math- 
erly, 85 Tex. Civ. A. 604, 81 SW 589. 


[a] Municipal ordinance requir- 
ing railroad companies to provide 
lights where the streets cross rail- 
roads is admissible in evidence. Mis- 
souri, etc., R. Co. v. Matherly, 35 
Tex. Civ. A. 604, 81 SW 589. 


72. Missouri, etc., R. Co. v. Math- 
erly, supra. 


73. Lights at crossing generally 
see supra § 1803. 


74. Meanly v. Portland Electric 
Power Co., 131 Or. 140, 282 P 113. 


75. Hartwell v. Delaware, etc., R. 
Co., 234 Fed. 112; . Chesapeake, etc., 
R. Co. v. Dandridge, 171 Fed. 74, 96 
CCA 178; Lake Brie, etc., R. Co. v. 
Johnson, 191 Ind. 479, 133 NE 732; 
Cleveland, etc., R. Co. v. Coffman, 36 
Ind. A. 462, 64 NE 233, 66 NE 179. 


76. Gerg v. Pennsylvania EO Or 
254 Pa. 316, 98 A 960 


{a] Thus ovidenee that an elec- 
tric bell at a crossing rang when 
trains were within two thousand five 
hundred feet, the trackage covered 


‘T§§ 1998-1999 


to show that there were no signboards at the cross- 
ing’,®® or, in case of an accident at night, that there 
were no lights at the crossing,’° and that such lights 
were required by ordinance."? 
how lights were maintained at other crossings is 
inadmissible’? where, by reason of the crossing not 
being a particularly dangerous one, the company is 
not required to furnish a light thereat,’® and is un- 
der no obligation to keep burning~a. light over which 
it has no control and which has not been erected or 
maintained by it, evidence that a community light 
near such crossing had been abandoned for some time 
is not admissible.’* 
Automatic signals. 
is also admissible to show that there were no auto- 
matic signal devices, such as an automatic bell, at 
the crossing,’® or, if there was such a signal device, 
that it did not give adequate warning,’® or that iti 
was out of repair, and gave no warning at the time 
of the accident,’” and had been out of order for some 


But evidence as to 


For the same purpose evidence 


by the bell, and the direction of the 
trains, is admissible to show the in- 
adequacy of the warning and to 
negative a want of vigilance by de- 
sedent. Gerg v. Pennsylvania R. Co., 
254 Pa. 316, 98 A 960. 


77. Cal.—Vaca v. Southern Pac. 
Go., 91 Cal. A. 470,.267 RP’ 346. 


Conn.—Metcalf v. Central Ver- 
mont R. Co., 78 Conn. 614, 63 A 633. 


Ida.—Jakeman v. Oregon Short 
Line R:.Co., 43,I1da. 505, 256 P88: 
Ind.—Lake Erie, etc., R. Co. v. 


Howarth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804; Cleveland, ete., R. Co. 
v. Coffman, 30 Ind. A. 462, 64 NE 233, 
66 NE 179. 


Ky.—Louisville, ete., R. Co. v.. Ma- 
honey, 220 Ky. 30, 294 SW 777. 


Md.—Maryland Electric R. Co. v. 
Beasley, 117 Md. 270, 88 A 157. 


N. Y.—Henn v. Long Island R. Co, 
51 App. Div. 292, 65 NYS 21. 


[a] Irregular operation.—(1) HEvi- 
dence is admissible to show that the 
electrical signal at the crossing was 
usually out of order, sometimes 
ringing continuously when no car 
was coming, and sometimes not ring- 
ing when a car was coming, even 
though the testimony is as to indefi- 
nite periods prior to the accident. 
Maryland Electrie R. Co. v. Beasley, 
117 Md. 270, 83 A 157. (2) Evidence 
that the operation of an automatic 
bell was intermittent, at times ring- 
ing for one train and not ringing for 
the next, is admissible in rebuttal of 
testimony that it was in working or- 
der at the time of the accident. Met- 
calf v. Central Vermont R. Co., 78 
Conn. 614, 63 A 633. 


[b] Failure of bell to ring at 
other times.—(1) For the purpose of 
showing that the automatic bell at 
the railroad crossing in question was 
out of repair and gave no warning 
when the collision occurred, evidence 
relating to the action of the bell in 
failing to ring before and after the 
accident is,admissible as tending to 
show such a state of facts as would 
render a failure of the bell to ring at 
such time reasonably possible, aN pas 
probable. Lake Brie, etc., R. 
Howarth, 73 Ind. A. 454, 124 NE “687, 
127 NE 804. (2) But evidence that 
an automatic signal was out of order 
several days after the accident and 
did not work in the fore part of the 
month in which the accident occurred 
is inadmissible as too remote. Jake- 
man v. Oregon Short Line R. Co., 43 
Ida. 505, 256 P88. 


[c] Testimony as to whether en- 


a a a a a a a a a ASS ANS 
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time, as tending to show that defendant had knowl- 
edge that it was not serving the purpose for which 
it was designed,7§ and might, by the exercise of ordi- 
nary care, have had it repaired.*® But evidence 
that the signal device did not give warning on pre- 
vious occasions is not admissible to show that it 
did not do so at the time of the accident;8° and evi- 
dence that defendant maintained certain automatie 
signals at other crossings is not admissible to show 
negligence in not maintaining such signal at the 
erossing where the accident occurred ; 581 but evidence 
that defendant had other and more efficient warn- 
ing signals in operation at other crossings is admis- 
sible, as tending to show that it knew of safer de- 
vices, and as relevant to the issue of eare.8? On 
behalf of defendant evidence is admissible to show 
that at the time of the accident the bell at an ad- 
joining crossing, within hearing distance, was ring- 
ing.83 
{§ 2000] (9) Lights, Signals, and Lookouts from 
Trains—(a) Lights and Lookouts. As bearing on 
the question of negligence in the operation of the 


gine bell was rung is inadmissible on 
the question of want of care in keep- 
ing a crossing bell in good condition. 
Vaca v. Southern Pac. Co., 91 Cal. A. 
470, 267 P 346. 


78. Lake Erie, etc., 


away, 


RAILROADS 


since neither the watch- 
man nor the gates are noise makers 
and their ability to serve notice is 
confined to the particular crossing at 
which, they are stationed and which | the 
is especially and absolutely true with 
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train or car which caused the injury, proof of any 
fact, otherwise competent, is admissible which tends 
to show whether or not the train or car in question 
at the time and place of the accident displayed prop- 
er lights;** and on such issue, the ordinance requiring 
the lights may be introduced in evidence.8® For the 
same purpose evidence is admissible as to whether 
the employees in charge of the train failed to keep 
a proper lookout as they approached the crossing;°* 
and on this issue the engineer or fireman may testify 
as to what character of lookout was practical under 
the cireumstances.** It,is proper to show where 
train operatives keeping a lookout could have been 
stationed in a practical operation of the train under 
the circumstances so that a signal to the engineer 
could have been effectively given.*® As tending to 
show the duty to keep a lookout at the particular 
crossing, evidence is admissible of the long-continued 
use of the crossing by the public.®® 


[§ 2001] (b) Signal by Bell or Whistle—aa. In 
General. For the purpose of showing negligence 
in the operation of the train or ear, evidence is ad- 


is no error in admitting proof of an 
ordinance of the city requiring a 
light at each end of a train at night, 
as such ordinance does not change 
law as to the railroad’s duty. 
Parker v. Seaboard Air Line R. Co., 


pee eto) 
Howarth, 73,Ind. aK 454, 124 NE “687, reference to gates that act alto-|181 N. C. 95, 106 SE 755. 
127 NE 804: Louisville, etc., Co. v. ere ioral and impart no notice 86. Chicago, etc., R. Co. v. Mayer, 


Mahoney, 220 Ky. 30, 294 SW 777. 


fa] Automatic bell—Lake Erie, 
ete., R. Co. v. Howarth, 73 Ind. A. 
454, 124 NE 687, 127 NE oe 


Not so with a bell, 
which may be, can be and is heard at 
all points within the reaching radius 
of its sound and it serves as a warn- Co 


112 Ill. A. 149; Grafton v. Delano, 
175 Towa 483, 154 NW 4009; 
rowood v. South Carolina, 
» 126 N. Co 629,36 SH 15a. 


Ar- 


79. Chesapeake, etc Co 
Perry, 71 Ind. A. 506, 125 NE tide. 


fa] Evidence that an electric sig- 
nal gong had been out of order, and 
had been in that condition for five or 
six days before the accident, is ad- 
missible to show that defendant 
might, by the exercise of ordinary 
care, have had it repaired. Chesa- 
peake, etc., R. Co. Vv. Perry, 71 Ind. 
A. 506, 125 NE 414. 


80. Southern R. Co. v. Winchester, 
105 SW 167, 32: Kyl-19. 


Siy_, Lake Birie + etc. RAT v. 
Johnson, 191 Ind. 479, 133 NE 732; 
MeGovern v. Smith, 73 Vt. 52, 50 
549. 


82. Romani v. Boston, etc., R. Co., 
Sie IN sEi 20620 123° 4A 233° JAlden 
Speares Sons Co. v. Boston, etc., R. 
Co., 80 N. H. 248, 116 A 343 


fa] Thus, in an action Yor dam- 
ages to a motor truck at a danger- 
ous crossing, evidence that the rail- 
road had installed automatic bells 
on other crossings on its line is ad- 
missible to show that it knew of a 
device which would have prevented 
the accident. Alden Speares Sons 
Go. evs Bostony rete), R.*'Co:7/80" N. H- 
243, 116 A 343. 


83. Million v. Louisville, etc., R. 
Co., 208 Ky. 788, 271 SW 1085. 


-[a] Thus, where an electric bell, 
situated at a crossing three hundred 
and sixty-seven feet from the cross- 
ing at which the accident took place, 
was shown to be audible at a dis- 
tance of one thousand feet, the ad- 
mission of evidence for defendant 
that at the time of the accident such 
bell was ringing is’not error. Million 
v. Louisville, ete., R. Co., 208 Ky. 788, 
271 SW 1085. 


{b] Not analogous to watchman 
or gates.—This situation is not 
analogous to the situation ‘that it 
weuld be clearly incompetent’ to 
prove in defense of an accident at 
one crossing that the defendant main- 
tained a watchman or gates at an- 
other and different crossing 367 feet 


ing to all persons within that dis- 
tance that a train is approaching 
from some direction and is a signal 
to them to beware when attempting 
to cross the tracks at any distance 
within that radius.” Million v. 
Louisville, etce., R. Co., 208 Ky. °788, 
191, 271 2SW 1085. 


84. Matteson v. Southern Pac. R. 
Co., 6 Cal. A. 318, 92-P 101; Pennsyl- 
vania R. Go. v. Pelsor, (Ind. A.) 168 
NE 249; Amanta v. Michigan Cent. 
R. Co., 177 Mich. 280, 148 NW 76. 


[a] Lantern on end of train.—In 
an action for the death of a pedes- 
trian struck by a backing train at a 
crossing, evidence as to whether or 
not there was a lantern on the end of 
the train is admissible. Matteson v. 
Solna Pac. R.°Co., 6 ‘Cal. A. 318,92 
420 é 


[b] That engine was seen with 
no lights on it shortly after the ac- 
cident is admissible on the issue 
whether the engine that struck plain- 
tiff had lights, where the jury are 
charged not to consider it unless they 
find it to be the same engine. Aman- 
ta v. Michigan Cent. R. Co., 177 Mich. 
280, 143) NW 76. 


[ec] Order of public service com- 
mission.—Where, in an action for in- 
juries received at nig‘ht, plaintiff con- 
tends that there was no light on the 
locomotive, but the engineer testifies 
that the headlight was burning 
brightly, the admission of an order 
of the public service commission, 
given by virtue of a state statute 
that all locomotives used in the 
transportation of trains be equipped 
with lights of not less than one 
thousand five hundred candle power, 
is error, where such order has been 
superseded by a federal regulation. 
Pennsylvania R. Co. v. Pelsor, (Ind. 
A.) 168 NE 249. 


85. Parker v. Seaboard Air Line 
Ry Cos, 181 Ns C. 95; 1060S E755. 


fa] Train moving backward.—In 
an action for injuries by a train mov- 
ing backward, in the dark, without 
light or signal, at a crossing, there 


ete, R. 


[a] Evidence held admissible.— 
Testimony of the engineer that he 
could have seen deceased if he had 
made an effort to obtain a view of 
the track, and that failing to make 
the effort he did not see him, is com- 
petent evidence to go to the jury in 
behalf of plaintiff as showing that 
the engineer failed in his duty to ob- 
serve deceased. Arrowood vy. South 
Carolina, eté., R. Co, 126 Ny C_°629, 
36 SE 151. 


[b] As to duties of. fireman.— 
Where a fireman testifies that before 
the crossing he started to coal the 
engine, but before doing so looked 
up the track and satisfied himself 
that there was nothing on the right 
of way, the exclusion of defendant’s 
question, “What do you say as to 
that being your duty?” is not error, 
since if it refers to his aet in coaling: 
his engine it is a matter of common 
knowledge that it is a part of a fire- 
man’s duty, and, if relating to his 
acts in looking forward is immate- 
rial in view of his previous testi- 
mony. Grafton v. Delano, 175 Iowa 
483, 154 NW 1009. 


87. Rhodes y. Panhandle, ete., R. 
0., (Tex. Civ. A.) 243 SW 516. 


[a] Thus evidence that a fireman 
or an engineer would not last very 
long if, when he is not firing the coal 
or at the throttle running the en- 
gine, he would be engaged in looking 
for automobiles on the road, and if 
in running the train ‘he would try to 
keep a lookout for automobiles on 
the road he would not stay there 
very long, because it is not his duty, 
and there would be more accidents, 
is admissible. Rhodes v. Panhandle, 
oie Ri iCos, (Tex: Cive Ape 242 sw 


88. « Jordan v. Missouri Pac. R. Co., 
(Mo. A.) 268 SW 110; Cowherd v. 
Missouri Pac. R. Co.,, 218 Mo. A. 688, 
268 SW ‘107. 


89. Louisville, Cove 
Johnson, 201 Ala. eu 79 % 43 (care 
of switching cars). 
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missible which tends to show that the crossing in 
question was one at which defendant was required 
to sound a warning by locomotive bell or whistle,°°® 
and that the train or car in question did not give a 
proper warning by bell or whistle;*? 
issue evidence may be given of the fact that such 
warning signals, by bell or whistle, were required 
by ordinance,®? or statute,®* or by the rules of the 
Evidence of a failure to give the prop- 
er signals is admissible, although the victim of the 
accident. was hard of hearing,?® or was aware of 
the presence of the train;®® but not where the fail- 
ure to give the signal could not have contributed to 
But evidence of a failure to blow 
the whistle and sound the bell is not admissible as 
evidence of negligence in failing to keep a proper 


eompany.°* 


the. accident.®* 


lookout.?8 


_ Starting without warning. Evidence that plain- 
tiff saw others crossing between the cars before him 
is admissible in an action for injuries sustained while 


90. Gregoriev v. Northwestern 
Pac. R. Cor, 95Cal. A.447, 273 PB 84; 
Chicago, etc., R. Co. v. Steele, (Tex. 
Civ. A.) 264 SW 5038. 


a] A recorded map, showing 
that the way on which a crossing 
collision occurred had been dedicated 
to public use. and accepted by the 
county and treated:as an open cross- 
ing by the railroad, is admissible to 
show the necessity of a railroad com- 
pany sounding a warning thereat, as 
required by statute. Gregoriev v. 
Northwestern Pac. R. Co., 95 Cal. A. 
447, 273 P 84 (Civ. Code § 486). 


[6b]. Engineer’s testimony that he 
regarded a crossing as dangerous is 
relevant to the issue of negligence in 
approaching it at high speed without 
the statutory signals. Chicago, etce., 
R. Co. v. Steele, (Tex. Civ. A.) 264 
Sw 508. 


Evidence as to character and de- 
scription of crossing generally see 
supra § 1993. 


91. Ala.—Southern R. Co. Vv. 
Hobbs, 151 Ala. 335, 43 S 844, 


Tll.—Taylor v. Peoria, etc., 
PHG4aH-: TANS L5 15 
119: Ty A, 259. 


N. Y.—Terwilliger v. Long Island 
R. Co., 152 App. Div. 168, 136 NYS 
733 {aff 209 N. Y. 522 mem, 102 NE 
1114 mem]. 


S. C.—Osteen v. Southern R. Co., 
76 S. C. 368, 57 SEH.196; Davis v. 
Southern R. Co., 68:4S5.°C, "446, 47 SE 
723. 


Tex.—McDonald v. International, 
etc., R. Co., (Civ. A.) 20 SW 847 [rev 
on other grounds 86 Tex. 1, 22 SW 
939, 40 AmSR 803]. 


[a] Evidence held admissible.— 
Where it is claimed that the whistle 
was not blown, the testimony of a 
witness that. just before the colli- 
sion she exclaimed, “Why don’t they 
blow that whistle?’ is competent. 
Terwilliger v. Long Island R. Co.. 
152 App. Div. 168, 136 NYS 733 [aff 
209 N. Y. 522; 102 NE 1114]. 


{[b] Testimony as to what kind of 
whistle was blown at the whistling 
post is admissible in a railroad cross- 
ing collision case. Southern R. Co. 
v. Hobbs, 151 Ala. 335, 43 S 844. 


BenCos, 
Malott v. Schlosser, 


92. Louisville, etc., R. Co. v. Loyd, 
186° Ala. 119, 65 8 153; Watts v. Wa- 
bash R. Co., 219 Ill. A. 549; Reed v. 
St. Louis, ete., R. Co., 107 Mo. A. 238, 
80 Sw 919; Texas, ete., R. Co. v. 
al 55 Tex. Civ: A. 341, 119 SW 
328. 

[a] Continuous, ringing.—(1) 


RAILROADS 


warning.?® 
and on this 


Not Given. 


attempting to pass between the cars of a train stand- 
ing on a street crossing, for the purpose of showing 
defendant's negligence in starting the train without 


Omission of whistling posts. The fact that the 
posts usually found along railroad rights of way 
marking the statutory whistle points are omitted, 
leaving the enginemen to use their own judgment in 
estimating the place for whistling;is admissible as 
evidence as to the sufficiency of the care exercised 
by the company in using the erossing.? 


[§ 2002] bb. Evidence That Signals Were or Were 
For the purpose of showing that proper 
signals were not given the testimony of a person 
who at the time of the accident was in close prox- 
imity to the train and crossing, 


to the effect that his 


hearing was good enough to have heard the signals 


is admissible as 


Where, in an action for injuries 
caused by a sudden starting of a 
train without warning, while plain- 
tiff was climbing between it at a 
crossing, the evidence shows that, if 
the bell ‘had been rung before it 
started, he would not have been in- 
jured, a city ordinance requiring the 
engineer continuously to ring the 
bell is admissible for consideration 
with other evidence on the question 
of negligence. Texas, etc., R. Co. v. 
Bean; |-.55. Tex. Civ wAy 841s LL SeiSiwe 
328. (2) An ordinance requiring per- 
sons in charge of trains while pass- 
ing through a city to sound the bell 
on approaching any street crossing 
and keep it ringing until the crossing 
is passed, and making a violation 
thereof a misdemeanor, is admissible 
in an action for personal injuries al- 
leged to have resulted from the vio- 
lation of the ordinance. Reed vy. St. 
Louis, etc., R. Co., 107 Mo. A. 238, 80 
SW 919. 


[b] Accident beyond city limits.— 
An ordinance requiring a _ railroad 
company to ring a bell or sound the 
whistle and to obey it up to the point 
where its trains emerge from the 
limits of the city is admissible in an 
action for a collision which occurs 
not more than twenty or thirty feet 
outside the city limits. "Watts v. Wa- 
bash. R. Co., 219 Ill. A. 549. 


[c] Under a charge of wanton 
negligence an ordinance requiring 
the bell to be rung when crossing the 
streets is admissible. Louisville, 


etc., R. Co. v. Loyd, 186 Ala. 119, 65 
S 1538. 
93. 


Walker v. Wabash R. Co., 193 
Mo. 4538, 92 SW 83. 


{a] In rebuttal of evidence that 
the proper signals were given at the 
whistling post, required by statute 
to be eighty rods from the crossing, 
evidence is admissible that the post 
was nearly one hundred and sixty 
rods and not eighty rods from the 
crossing. Walker vy. Wabash R. Co., 
193 Mo. 453, 92 SW 83. 


94. Minot v. Boston, ete., R. Co., 
73 (N. Hy 81%, 61 A 6093 Hecker: yy 
Oregon R. Co., 40 Or. 6, 66 P 270. 


[a] Rules of railroad company re- 
quiring bell to be rung for a certain 
distance before reaching a crossing 
are admissible on the question 
whether such precaution was reason- 
ably necessary and whether a failure 
to ring the bell was negligence on 
the part of the company. Hecker y. 
Oregon R. Co., 40 Or. 6, 66 P 270. 


[b] Warning of moving.—A rule 
of a railroad company requiring a 


if they had been given, and that he heard no sig- 
nals,? or that a witness so located heard no signals,? 
evidence tending to prove that fact, 


bell to be rung when the engine is 

about to move is admissible for the 

purpose of establishing the precau- 

vou required. Minot v. Boston, etce., 
- Co. 73) N. H.. 32757 614 AN 509: 


‘Rules of company as evidence in 
general see supra § 1989. 


95. Osteen v. Southern R. Co., 76 
S. C. 368, 57 SE 196. 


96. McDonald v. International, 


\ete., R. Co., (Civ. A.) 20 SW 847 [rev 


on other grounds 86 Tex. 1, 22 SW 
939, 40 AmSR 803]. 


97. Ohio Valley R. Co. vy. Young, 
19 KyL 158, 39 SW 415. 


98. Boston, etc, R. Co. v. Card, 
7 RF. (2d). 428, 


[a] Ilustration.—In an action for 
damages to plaintiff’s. truck, stalled 
on a public railroad crossing, based 
on the engineer’s failure to observe 
signals given by plaintiff’s employees 
to stop, evidence of the engineer’s 
failure to blow the whistle and sound 
the bell, admitted, not as a ground 
for recovery, but as tending to show 


the engineer’s inattentiveness in ap- ’ 


proaching the public crossing, is ir- 
relevant to prove the fact intended. 
pera ete.,.R. Co, v. Card, 7 E. (2a) 


99. Schmitz v. St. Louis: ete., R. 
Co., 119 Mo. 256, 24.SW. 472, 28 LRA 
250; Burger v. Missouri Pac. Re Cor, 
112 Mo. 238, 20 SW 489, 34 AmSR 
379; _Weaver v. Southern R. Co., 76 
S. C. 49, 56 SE 657, 121 AmSR 934. 


1. Gray. v. Chicago, ete.; R. Co., 
160 Iowa oa 139 NW or gf 

a.) Ste ois, eletc., Co, 
Maes 25 Tex. Civ. A. 57, 60 sw 


[a] Testimony of plaintiff that he 
hat previously crossed at same place 
and heard the signals given is admis- 
sible as tending to show that his 
hearing was good enough to detect 
the signal if it had been given at the 
time of the accident, but not as tend- 
ing to show negligence in that re- 
spect at the time complained of. St. 
Louis, etc., R. Co. v. Mitchell, 25 Tex. 
Civ. A. 197, 60 SW 891. 


[b] Evidence held inadmissible 
as to whether a bell on a train could 
be heard at a pedestrian’s residence, 
where it is admitted that signals were 
not given on the train, and the pedes- 
trian was familiar with the crossing. 
Matteson v. Southern Pac. R. Co., 6 
CalorA. SUSi O21 Oils 


3. Ala.—Southern R. Co. v. Doug- 
lass, 144 Ala. 351, 39 S 268. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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although the witness cannot say positively that they 
were not given,* as where he testifies that at the time 
of the accident he was near the crossing but did not 
hear any bell or whistle and that, if the signals had 
been given, they could have been heard by him.’ As 
tending to show that the proper signals were given 
at the time of the accident, defendant may introduce 
any competent evidence,® such as that the engine was 
constructed with an automatic bell-ringing device 
which was in operation, so that the belt rang for such 
distance before reaching the crossing as to be within 
plaintifi’s hearing if he had been listening ;? or as 
excusing its failure to give a signal it may “introduce 
in evidence an ordinance prohibiting the use of a 
bell or whistle at the crossing in question. 


Other accidents or acts.? As bearing on defend- 
ant’s negligence in respect of giving signals, evidence 
is admissible that defendant’s train habitually neg- 
lected to sound the bell or whistle at that crossing,?° 
or that it failed to give such signals on other occa- 
sions at the same crossing,'! or within a short time 
after the accident, while engaged in the same general 
operation ;?? but not that the signals were not given 


Tll.— Chicago, etc., R. Co. Pul- 
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what his remark was. 
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at other crossings,1* except in case of a similar cross- 
ing near the place of the accident;'* and not that. 
signals were not given by other trains,?® or that other 
accidents had happened at the crossing.1® 


Custom or habit of giving signals. Evidence as: 
to defendant’s custom or habit in giving signals at: 
that crossing is inadmissible on the question whether 
the signals were in fact given at the time of the 
accident,'* and accordingly testimony of the engineer 
and fireman that it was their habit or custom to ring 
the bell and blow the whistle at the place where the 
accident occurred is inadmissible,'® especially wheré 
they admit that they did not remember about it;?° 
but evidence of such custom or habit is admissible 
for the purpose of showing that by giving the sig- 
nals the company has recognized the crossing as a 
publie one, and that it was its duty to give signals 
at that crossing,?° and is also admissible in cor- 
roboration of other evidence that such signals were 
given.?? 


_[§ 2003] (10) Rate of Speed??—-(a) In General. 
While a high or unusual rate of speed at a railroad 
crossing does not of itself constitute negligence on 


Dolph v. New ]R. Co., 52 SW 955, 21 Kyl 733; Men- 


liam, 111 Til. A. 305’ [aff 208 lil. 456, 
70 NE 460]. 


Mass.—MecDonald v. New York 
Cent., etc., R. Co., 186 Mass. 474, 72 
NE 55; Walsh v. Boston, etc., R. Co., 
171 Mass. 52, 50 NE 453. 


Mich.—-Sanborn vy. Detroit, etc., R. 
Co.;, 99. Mich, 1, 57 NW 1047. 


Pa.—E. B. Clarke Co. v. Baltimore, 
ete.,, R. Co., 27, Pa. Super. e fs 


Tex.—St. Louis, etc., Co 
i geey 25 Tex. Civ. A. 137, 60 sw 


[a] Witness at work three quar- 
ters of mile from railroad crossing 
who testifies that he heard the whis- 
tle every day previously and that on 
the day of the accident the wind was 
blowing in his direction from the 
crossing may testify that no signals 
which he heard were given on the day 
of the accident. Sanborn v. Detroit, 
ete., R. Co., 99 Mich. 1, 57 NW 1047. 


[b] Rebuttal of theory that wit- 
ness might not have heard.—In re- 
buttal of the theory that on account 
of certain noises the witness might 
not have heard the signals, it is per- 
missible for him to testify that prior 
to the accident with the same noises 
around he ‘had heard the signals. 
Southern. R. Co, v. Douglass, 144 Ala. 
fate 39 S 268. 


Walsh vy. Boston, 
wi Mass. 52, 50 NE 453. 


5. Chicago, etc., R. Co. v. Dillon, 
123 Till. 570; 145 NE 181, 5 AmSR. 559 
[aff 24 Ill. A. 203]; Cleveland, etc., 
R. Co. v. Beard, 106 Ill. A. 486; Ren- 
wick v. New York Cent. R. Co., 36 
N. Y. 132, 1 Transcr. A, 46, 34 How 
Pr 91; Waltosh v. Pennsylvania R. 
Go.,, 259-Pa, 372, 103A 55: 


[a] To ask witness whether he 
Saath have heard crossing signal if it 
had been given is not error as in- 
volving his opinion, but merely asks 
whether he was so situated that he 
could have heard. Renwick v. New 
Vorlk- Gent, \R. ~Go., 93.6 (Ni Yu, 1325/4 
Transcr. A. 46, 34 HowPr 91. 


6 Dolph v. New York, 
Co., 74 Conn. 538, 51 A 525 


fa] Yo reinforce accuracy of the 
conductor’s recollection as to the 
fact that the whistle had been blown, 
he may be allowed to state that he 
made a remark at the time about the 
occurrence he is testifying to but not 


etc., R. Co., 


GUC Ns 


York, etc., 
525. 

7. Threlkeld v. Wabash R. Co., 68 
MO 6AS LOT eas 

8. Pennsylvania Co. v. Hensil, 70 
Ind. 569, 36 AmR 188. 


9. Other accidents or acts of neg- 
ligence in general see supra § 1991. 


10. Savannah, etc., R. Co. Flan- 
nagan, 82 Ga. 579, 9 SE 471, a AmSR 
183; International, etc., R. Co. 
Kuehn, 2 Tex. Civ. "A. 210, 21 SW 58. 


[a] Evidence of habit of train op- 
erators not to ring bell in passing 
the crossing in question is admissi- 
ble as tending to prove that it was 
not rung at the time of the accident. 
International, etc., R.»Co. v. Kuehn, 
2 Tex. Civ, A. 210, 21 SW 58. 


R. Co., 74 Conn. 538, 51 A 


11. Fuller v. Maine Cent. R. Co., 
78 N. H. 366, 100 A 546. 
[a] Testimony of witness living 


near that he did not hear the bell or: 


whistle, that he always heard the 
train, and at times it whistled after 
it had passed the crossing is admis- 
sible as tending to show that the en- 
gineer was negligent in giving cross- 
ing signals on other occasions and 
probably omitted them on the occa- 
sion in question. Fuller v. Maine 
Cent., R. Co., 78 N. H. 366, 100 A 546. 


12. Rober v. Northern Pac, R. Co., 
25 N. D. 394, 142 NW 22. 
13. Stewart v. North Carolina, 


etc., R. Co., 136 N. C. 385, 48 SH 79 


14. Bower v. Chicago, etec., R. ote 
61 Wis. 457, 21 NW 586. 


[a] In Kansas (1) the text rule 
was supported in an earlier case. 
AtcHison, etc., R. Co. v.. Hague, 54 
Kan. 284, 38 P 257, 45 AmSR 278. (2) 
But this case was overruled in a 
later case in which it was held error 
to admit evidence of a like failure 
of a train to signal its approach to 
another street crossing, about two 


fifths of a mile before reaching the. 


erossing at which the accident oc- 
curred. Chicago, etce., R. Co. v. Du- 
rand, 65 Kan. 380, 69 P 356. 


15. Illinois Cent. R. Co. v. Bord- 
ers, 61 Ill. A. 55; Eskridge v. Cincin- 
nati, etc., R. Co., 89 Ky. 367, 12 SwW 
B80. tiie iyi 56 ie Chicaronuetes wir. 
Co. v. Porterfield, 92 Tex, 442, 49 SW 
861 [aff 19 Tex. Civ. A. 225, 46 SW 
919]. 


16. Hutcherson y. Louisville, etc., 


ard v. Boston, etc., R. Co., 150 Mass. 


386, 28 NE 214; Burke v. New York 
Cent., ete., R. Co., 20 NYS 808. 
17. Chicago, ete. R. Co. v. Dow- 


ney, 85 Tl, Ay L753 Gulf, ete, Resco 
v: Garrett, (Tex. Civ. A.) 99 SW-162; 
Stewart v. Galveston, etc., R. Co., 34 
Tex. Civ. A. 370, 78 Sw 979. But’ see 
Gray v. North Eastern Ri Cos 48a: 
T. Rep. N. S. 904 (where evidence of 
custom to give signals was admitted 
in rebuttal of testimony that no sig- 
nals were heard). 


Customary methods or acts as evi- 
dence in general see supra § 1990. 


18. Chesapeake, ete., R. Co. v. Wil- 
son, 102 SW 810, 81 Kyl 500; St. 
Louis, ete., R. Co. v. Wilbanks, (Tex. 
Civ. A.) 262 SW 187; .Texas, ete., R: 
Co. v. Frank, 40 Tex. Civ. A. 86, 88 
SW 383. 


[a] Engineer cannot corroborate 
his testimony that he blew the whis- 
tle and rang the bell for the crossing 
by testimony that it was his custom 
to give statutory vee. St. Louis 
Southwestern R. Co. v. Wilbanks, 
(Tex. Civ. A.) 262 SW pire 


19. Chesapeake, ete. Coven 
Wilson, 102 SW 810, 31 Keb 500. 


[a] Thus evidence of the engi- 
neer and fireman that it was the cus- 
tom of the engineer to whistle, and 
that they thought the whistle was 
sounded when the train approached 
a public crossing near a private one 
is inadmissible, in an action for the 
death of plaintiff's intestate at the 
private crossing, where the engineer 
and fireman admit that they do not 
remember about it. Chesapeake, etc., — 
roe v. Wilson, 102 SW 810, 31 KyL 


20. Chicago, etce., R. Co. v. Dow- 
ney, 85 Ill. A. 175; Gurley v. Missouri 
Pac. R. Co., 122 Mo. 141, 26 SW 953; 
Galveston, etc., R. Co. v. "Baten, (Tex. 
Civ. A.) 44 SW 562 


21. Galveston, he Rei Co. Ve Har- 
ris, (Tex. Civ. A.) 36 SW 776. 


[a] Evidence to show points on 
track at which signals were usually 
given is admissible where there is 
previous testimony that the usual 
signals were given before deceased 
was struck by the train. Galveston, 
etc, R. Co..v. Harris, (Tex. Civ: A.) 
36 SW 776. 


22. _Opinion evidence as to rate of 
speed of railroad train see Evidence 
§§ 676, 778. 


494 [52 C.J.] 


the part of the railroad company,?* as a general rule 
evidence of such fact is admissible as an element to 
be considered in connection with other circumstances 
in determining the degree of care exercised and 
whether or not the railroad company was negligent 
in the operation of its train at the time of the ac- 
cident,?* although it has been held that such evidence 
should be omitted where the accident occurred at a 
country crossing which was not extraordinarily dan- 
gerous.”® 


Circumstances. Asa circumstance tending to show 
whether or not a train was run ata negligent rate 
of speed at the time of the accident, evidence is 
admissible to show that the crossing was in a popu- 
lous neighborhood and that a large number of people 
continually used it,?® or that it was little used by 
the public to the knowledge of the railroad com- 
pany ;" or to show the erade of the track at or near 
the crossing*® or as to the height of the gates at the 
crossing, and the engineer’s view of the crossing and 
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[§ 2003 
approaches,”® or as to whether proper signals were 
given.*® As tending to show the speed of the train 
at the time of the accident evidence is admissible 
as to its speed just before reaching the crossing,** 
as to the nature and extent of injuries to a vehicle 
struck by the train,®? as to the distance deceased’s 
body was carried by the train after the collision,®* 
as to the distance the train ran beyond the crossing 
after the accident,** as to the distance within which 
the train could have been stopped,*® or as to the 
running time of a regular train, as bearing on the 
probable speed of a second section of such train.2° 


Other accidents or acts.?7 As bearing on defend- 
ant’s negligence in running at an excessive or un- 
lawful rate of speed at the time of the accident, evi- 
dence is admissible as to the speed at which the same 
train is habitually run at the same ecrossing,?® or 
at which defendant habitually runs its trains under 
like conditions. and circumstances,?® but not as to 
the speed at which the train which caused the injury | 


23. See supra § 1827. 

24 Ark.—Bush v. Brewer, 136 
Ark. 246, 206 SW 322; St. Louis, etc., 
R. Co. v. Kimbrell, 117 Ark. 457,,174 
SW 11838. 


Ida.—Fleenor v. Oregon Short Line 


Re Cos +L6 Lda.78h,, 102, P8937 
Iowa.—Artz v. Chicago, etc., R. 
Co,, 44 Iowa 284. 
Ky.—Louisville, ete. R. Co. v. 


Locker, 182 Ky. 578, 206 SW 780. 


Mass.—Clapp v. New York, etc., R. 
Co,, 229 Mass. 532, 118 NE 658. 


Mo.—Hart v, Chicwes) etc., R. Co., 
264 SW 902. 


N. Y.—Serano v. New York Cent., 
etc,, Bio Co, 2188. No Y. 156,..80 NE 
1025, 117. AmSR 833. 


S. C.—Case v. Atlanta, ete., R. Co., 
107 S. C. 216, 92 SE 472. 


Tex.—Southern Tract. Co. v. Kirk- 
sey, (Civ. A.) 222 SW 702; McDonald 
v, International, etc., R. Co., (Civ. A.) 
20 SW 847 [rev on other grounds 86 
Tex. 1, 22;SW 939, 40 AmSR 803]. 


Utah.—Olson v. Oregon Short Line 
R. Co., 24 Utah 460, 68 P 148. 


{a] Evidence of speed of train is 
admissible:—(i) In an action for 
death from a collision on a dark night 
on a crossing exclusively used as a 
thoroughfare and somewhat ob- 
scured by trees preventing the train 
from being seen. Olson vy. Oregon 
Short Line R. Co., 24 Utah 460, 68 P 
148. (2) In an action for the death 
of a child killed at a private cross- 
ing on plaintiff's land. Ressler v. 
», 152 Iowa 449, 132 
(8) In''an action for the 
death of a person struck by defend- 
ant’s passenger train while driving 
a team across a public crossing, in 
- view of the dangerous character of 
the crossing. Louisville, ete., R. Co 

v. Locker, 182 Ky. 578, 206 SW 780. 


[b] Interurban car.—The rate of 
speed at which an interurban electric 
car approaches a public crossing may 
be considered on a question of neg- 
ligence, even though there is no stat- 
ute regulating such speed. South- 
ern Tract. Co. v. Kirksey, (Tex. Ci: 
A.) 222 SW 702. 


{c] Slowing down.—Where the 
engineer testifies that he could have 
slowed down to twenty miles an hour, 
evidence showing the speed of the 
train is admissible as showing that 
the engineer could have avoided the 
accident by slowing down. Hart® v. 
Ghicago, etc., R. Co., (Mo.) 264 SW 
902. 


— 


25. Chesapedke, etc. Cow ave 
Kennard, 222 Ky. 115, 300 ow 335. 


26. Louisville, etc., R. Co. v. Orr, 
121 Ala. 489, S 35; Overtoom v. 
Chicago, ete., RR. Co.; 181 I. 323, 54 


NE .898 [rev 80 Ill. A. 515]; Case v. 
Atlanta, ete., R. Co., 107 S. C. 216, 92 
SE 472; Olson v. Oregon Short Line 
R. Co., 24 Utah 460, 68 P 148. 


[a] Evidence held inadmissible. 
—Where it is sought to charge de- 
fendant with negligence in that it 
wantonly ran its train at an unusual 
rate of speed, evidence that a large 
percentage of the travelers quit the 
public road at the crossing and used 
the tracks as a highway is not ad- 
missible to show that defendant 
should have anticipated the presence 
of persons on the tracks, where there 
is no showing as to the number of 
travelers in that vicinity. Helms v. 
Central of Georgia spe Co., 188° Ala. 
393, 66 S 470. 


27. Lake Shore, etce., R. Co. v. 
Reynolds, 21 Oh. Cir. Ct. 402, 11 Oh. 
Cir. Dec. 701. 


28. San Antonio, etce., R. Co. v. 
Bowles, (Civ. A.) 30 SW 89 [aff 88 
Tex. 634, 32 SW 880 (aff 168 U. S. 
706 mem, 18 SCt 943 mem, 42 L. ed. 
1213 eae 


29. Clapp v. New York, etce., 
Co., 229 Mass: 532, 118 NE 658. 


Evidence as to obstruction of view 
generally see supra § 1995. 


30. Case v. ee ete., TR. -Co,; 
107 S. C. 216, 92 SE 47 


Evidence as to Seite generally 
see supra §§ 1999, 2001, 2002. 


31. Savannah, etc., R. Co. v. Flan- 
nagan, 82 Ga. 579, 9 SE 471, 14 AmSR 
183; Reed v. Southern R. 6o., 37 Ga, 
A. 550, 140 SE 921; Lyman v. Bos- 
ton; ete. RR." Co. "66 Ne iss 200820! A) 
976, LEAS 364; Galveston, etc., R. 
Co, v. Murray, (Tex, Civ. A.) 99 Sw 

{a] Testimony as to speed be- 
tween different stations when near- 
ing the point where the accident oc- 
curred is admissible as circumstan- 
tial evidence, tending to show the 
rate of speed at the time of the ac- 
cident, and to show that it was great- 
er than as testified to by the en- 
gineer, Galveston, etc., R! Co. v. 
Murray, (Tex. Civ. A.) 99 SW 144. 


32. Alabama Great Southern R. 
Co. v. Molette, 207 Ala. my 93 S os 

33. Louisville, ete., Co 
Thompsons, 217 Ky. 2i, ase Sw 761. 


34 Smith = v. Reading Transit, 
etc., Co., 282: Pa, 511,128 A° 439. 


R. 


[a] Distance an interurban car 
ran beyond crossing after striking 
decedent is admissible in determining 
whether it was being operated at an 
excessive speed, where the motor- 
man testified that if traveling at 
forty miles an hour, a stop was feas- 
ible within sixty feet, and the car 
was not brought to a stop until it 
ran from sixty to one hundred feet 
beyond the crossing. Smith v. Read- 
ane eee etc., Co., 282 Pa. 511, 128 
A 439. 


35. Genglebach v. Payne, (Mo. A.) 
236 SW 1092; Central Coal, etc., Co. 
v. Kansas City Southern R. Co., (Mo. 
A.) 215 SW 941. 


[a] Thus (1) where the engineer 
has testified at about what rate he 
was running, and has stated at what 
place ‘he first applied the brakes, it 
is not error to permit plaintiff to ask 
him, on cross-examination, in what 
distance the train could be stopped, 
as bearing on the question of speed, 
although the testimony also tended 
to prove violation of the humanita- 
rian rude, not pleaded. Genglebach 
v. Payne, (Mo. A.) 236 SW 1092. (2) 
It is proper to permit plaintiff to ask 
defendant’s engineer, whose train 
struck a motor truck obscured by a 
fog, whether he could have stopped 
the train within fifteen feet if 'he had 
seen an object directly in front of 


him. Central Coal, ete., Co. v. Kan- 
sas City Southern R. Co., (Mo. A.) 
215 SW 914. 

36. Perkins v. Chicago, ete, R. 


Co., 158 Minn, 184, 197 NW 758. 


37. Other accidents or acts of neg- 
ligence in general see supra § 1991. 


38. Savannah, etc., R. Co. v. Flan- 
nagan, 82 Ga. 579, 9 SE 471, 14 AmSR 
188; Chicago, etce., R. Co. v. Spilker, 
134 Ind. 380, 33 NE 280, 34 NE 218; 
McKerley v. Red River, etc., R. Co., 
(Civ, A.) 85 SW 499 [application for 
Sah of error dism 99 Tex.16, 86 SW 
921 


39. Schneeweisz v. Illinois Cent. 
R. Co., 196 Ill. A. 248; Shaber v. St. 
Paul, etc., R. Co., 28 Minn. 103, 9 NW 
575; International, ‘ete, R: Co. ‘vy. 
Kuehn, 2,'Tex. Civ. A. 210, 21 SW 58. 
But see Louisville, ete. R. Co. v. 
Taylor, 104 SW 776, 31 KyL 1142 
(holding that, in an action for the 
negligent killing by a freight train, 
evidence that the train was not ex- 
ceeding the usual rate of freight 
trains through the town is not ad- 
missible for defendant); Aiken v. 
Pennsylvania R. Co., 130 Pa. 380, 13 
A 619, 17 AmSR 775 (holding that 
evidence as to the speed at -which 
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was run on other particular occasions,*® or at other 
places on the same day,! or as to the speed of other 
trains of a different kind, under different conditions 
and circumstances.4? 


[§ 2004] (b) Ordinance, Contract, or Rule of 
Company.t® A violation of a city ordinance lim- 
iting the speed of trains within the corporate limits, 
is ordinarily competent evidence of negligence,** and 
therefore, although such an ordinance prescribes 
only a penalty for a violation of this provision,*® 
where the evidence establishes that the train in ques- 
tion was exceeding the speed limit,#® the ordinance 
is admissible in evidence in connection with other 
testimony, on the question of defendant’s operation 
of the train or cars which caused the accident at a 
street crossing at a negligent rate of speed,*? unless 
such ordinance violates a statute prescribing the 
minimum rate of speed that may be limited by ordi- 
nanee,*® oreis so unreasonable on its face as to re- 
quire its exelusion,*® or is not applicable to the place 
where the accident oceurred,®° as where the crossing 
is outside the corporate limits.®1 If it appears from 
defendant’s time-table that it knew of such ordinanee, 
the ordinance is admissible in evidence, even though 
by law it is open for inspection only to the voters of 


RAILROADS 


‘been prosecuted. 


(52 O.3.] 425 


the municipality.°? But testimony that the city had 
never prosecuted violations of such ordinance is ir- 
relevant and harmful, as tending to lead the jury 
to believe that the nonobservance of the ordinance 
was not negligence if violations thereof had never 
Evidence that the person in- 
jured did not know of, and henee did not rely on the 
speed ordinance pleaded, is immaterial on the question 
of defendant’s negligence.°* The admission of such - 
an, ordinance in evidence, however, does not preclude 
the railroad company from showing that the ordi- 
nance was invalid,®® or had been repealed,°® or for 
some other reason was not binding on defendant at 
the time of the accident.°? 

Contract. Evidence is also admissible of a con- 
tract of the railroad company with a city under 
which it obtains the grant of its right of way, and 
which regulates the speed at which trains shall rum 
through the city.>§ 

Rule of company. A rule of the railroad company 
limiting the rate of speed at which its engines may — 
be run, and which is intended only for the guidanée ~ 
of its employees, is not admissible on the question 
of negligence in an accident at a erossing.®® 


trains usually run over a certain 
crossing is not admissible upon the 
issue as to whether or not a particu- 
Jar train was run over it at a negli- 
gent rate of speed, notwithstanding 
other evidence that the train in ques- 
tion was going at about the usual 
speed). 


Customary methods and acts as 
evidence generally see supra § 1990. 


40. Louisville, etc., R. Co 
Staebler, 184 Ky. 730, 212 SW “919: 
Louisville, ete., R. Co. v. Scott, 184 
Ky. 319, ‘211 SW T47; Hinderer Vv. 
Ann Arbor R. Co., 23% Mich. 232, 211 
NW 734; Shaber v. Sti Paul, es igen 
Co., 28 Minn. 103, 9 NW hey 


41. Louisville, etce., Co. 
Staebler, 184 Ky. 370, ois” SWw 919: 
Louisville, ete., R. Co. Vv. Scott, 184 
Keyes 19, 211 SW, 747. 


42. Ruby v. Chicago, etc., 
150 Iowa 128, 129 NW 817. 


[a] Illustration.—Testimony in 
an action for injuries at a railroad 
crossing as to the time it took a pas- 
senger train to cover a certain dis- 
tanee from the crossing where the 
collision occurred is inadmissible 
where the train which did the dam- 
age was a freight train, and there 
was no such showing of conditions 
and circumstances as would justify 
the testimony. Ruby v. Chicago, etc., 
R. Co., 150 Iowa’‘128, 129 NW 817. 


43. Ordinances as evidence gen- 
erally see Evidence § 905; Municipal 
Corporations §§ 940-943 


44. Grand Trunk R. roo v._ Ives, 
144 U. S. 408, 12) SCt 679, 36 L. ed. 
485; Erie R. Co. v. Weber, 207 Fed. 
293, 125 CCA 387; Wasmer v. Dela- 
ware, etc., R. Co., 80 N. Y. 212, 36 AmR 
608; Beisegel v. New York Cent. R. 
Co., 14 AbbPrNS (N. Y.) 29. 

Violation of speed ordinance as 
negligence generally see supra § 1837. 

45. Atlanta, etc., R. Co. v. Patton, 


82 Ga, A. 527, 123 SE 900; Beisegel v. 
New York Cent. R. Co., 44 pikes 


Ry. Co., 


GN, Yo) 295) Missouri, ete. ‘Go: 
Sovnoids (Tex. Civ. A.) 26 Sw 879. 
[a] hus, in an action for inju- 


ries to a person riding in an auto- 
mobile as the guest of the owner and 
driver, it is proper to admit an ordi- 
nance penalizing, a railroad engineer 
running through the city faster than 


six miles an hour. Atlanta, ete., R. 
yee v.. Patton, 32°Ga. A. 527, 123 SE 


46. Newman v. Chicago, ete., R. 
Co., 202 Iowa 1059, 206 NW 831; Bu- 
boltz v. Chicago, etc.,-R. Co,, 47 S..D: 
512, 199 NW 782. And see cases in- 
tra note 47. 


47. U. S.-—Erie R. Co. v. Weber, 
207 Fed. 293, 125 CCA 87. 


Ala.—Alabama Great Southern R. 
Co. v. Molette, 207 Ala. 624, 93 S 644. 


Cal.—Switzler va Atchison, etc., R. 
Co., (A.)° 285 P 91 


Ga.—Western, eat R. Co. v. Meigs, 
74 Ga. 857 


Tl —Williamé v. Pennsylvania R. 
Cor, 235 Ti. Ae 49. 


ind =" St, Louis, ete., R. Co. v. Ma- 
thias, 50 Ind. 65. 


_Mo.—Gibson vy. St. Louis-San Fran- j 
cisco R. Co., (A.) 9 SW (2d) 85; Yout- 
sey v. Chicago, ete., R. Co., (A.) 251 
SW 468 [aff 259 SW 771]. 


N. C.—-Duval v. Atlantic, ete, R. 
Co., 134 N. C. 331, 46 SE 750, 101 
Hotes 830, 65 LRA 722. 


Ss. Buboltz v. Chicago, ete., R. 
Co., 47 iS: 512,199 NW 782; Whaley 
v. Vidal, ISD: 627,132 NW 242. 


Tex.—Missouri, etc., R. Co. v. Tay- 
Lor, *€Civecl As): 156 Sw’ 544; Missouri, 
etc., R. Co. v. Reynolds, (Civ. A.) 26 
SW 879. 


Va.—Southern R. Co. v. Stockdon, 
106 Va. 6938, 56 SE 713. 


fa] Common-law negligence.—An 
ordinance regulating the speed of 
trains is properly admitted in evi- 
dence in connection with all the facts 
on the question whether the speed 
of the train amounted to common- 
aay negligence. Youtsey v. Chicago, 
, R. Co., (Mo. A.) 251 SW 468 [aff 
358° SW 771). 


[b] Repealing clause of an ordi- 
nance regulating the speed of trains 
and repealing a prior ordinance regu- 
lating such speed should be admitted 
in a negligence action involving the 
speed of a train, although the ordi- 
nance has not been published. Wil- 
liams v. Pennsylvania R. Co., 235 Ill. 
A. 49. 

[e] Repeal of ordinance subse- 
quent to accident is immaterial, Gib- 
bons) v; Aurora, .cte> Ro Co. Live rll: 
A. 572 [aff 263 Tl. 266, 104 NE 1063). 


48. Chicago, etc., R. Co. v. Dough— 
erty, 12 Ill. A. 181 [rev. on other 
grounds 110 Ill. 521, and aff 125 TH. 
127, 17 NE 1]. 


[a] Thus, where, after the passage _ 
of an ordinance limiting the speed of 
trains within a city to a certain rate, 
an act of the legislature prohibits - 
the passage of an ordinance limiting 
the rate of speed to less than a high-- 
er rate than that prescribed by the 
ordinance, the ordinance is inadmis—- 
sible in evidence; but plaintiff may 
nevertheless show that the company 
was negligent, although running its: 
train at less than the rate of Sneed 
allowed by statute. Chicago, etc. 
Co. v. Dougherty, 12 Ill. A. 181. pe 
on other grounds 110 Ill. 521, and aff 
#25 TE 127, 17 NDA: 


_49. Gibson v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 9 SW (2d) 85. 


[a] Ordinance, limiting speed of 
trains to five miles per hour, the un- 
reasonableness of which is not plead- 
ed by ‘defendant, is not so glaringly 
unreasonable as to require the court 
to exclude it when offered in evidence. 
Gibson vy. St. Louis-San Francisco R. 
Co., (Mo. A.) 9 SW (2d) 85. 


50. Larson v. Hines, 220 Ill. A. 594; 
Calligan v. New York Cent., ete, 
Co., 59 N. Y. 651 mem. 


[a] Ordinance limiting speed of 
trains within certain specified limits 
which does not ‘include the place 
where the accident oceurred is not 
competent evidence. Calligan v. New 
York Cent., etc., R. Co., 59 N. Y. 651. 


51. Larson v. Hines, 220 Ill. A. 594. 


52. Southern R. ve: v. Stockdon, 
106 Va. 698, 56 SE 71 

53. Garber v. St. as etes0 Ro 
Co., (Tex. Civ. A®)) TiS ySMersb7. 

54. Shirley v. Kansas City South- 
ern R. Co., (Mo. A.) 298 SW 125. 

55. Pittsburgh, ete., R. Co. v. Macy, 


59 Ind. A. 125, 107 NE 486. 


56. Pittsburgh, ete., R. Co. v. Macy, 
supra. 

57. Pittsburgh, etc., R. Co. v. Macy,, 
supra. 

58. Duval v. Atlantic, ete., Coast 
Line R. Co., 1384 N. C. 331, 46 SE 750, 


101 AmSR 830, 65 LRA 722. 


59. Boston, eyes R. Co. v. Daniel, 
290 Fed. 916, 
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[§ 2005] (11) As to Contributory Negligence®°— 
Upon the question whether or not a 
person injured or killed at a railroad crossing was 
guilty of contributory negligence, evidence is admis- 
sible to show all the conditions and circumstances 
under which such person acted at the time of the. 
accident,®+ including everything relating to the high- 
way as a thoroughfare,®? the extent of travel upon 
it,°* and whether at that point many persons were 
obliged to cross at. all times of the day.*+ 
dence, however, must be of existing conditions and 
not of mere hypotheses or contingencies,°® and is 
immaterial where contributory negligence is admit- 


(a) In General. 


ted.®° 
Of motor vehicle driver. 


“Testimony as to a breach of a 
rule of the railroad for government 
of its own employees is quite different 


from testimony as to the breach of a, 


statute or an ordinance, which has 
been generally held as. furnishing 
some evidence of negligence, to be 
considered by the jury, together with 
all the other facts and circumstances.” 
Boston, ete., R. Co. v. Daniel, supra. 

60. Contributory negligence in 
general see supra §§ 1855-1943. 

61. Ala.—Alabama Great South- 
ern R. Co. .v. Molette, 207 Ala. 624, 
98 S 644; Southern R. Co. v. Hobbs, 
151 Ala. 335, 48 S 844. 

Ill.— Chicago, etc., R. Co. v. Gunder- 
son, 174 M11. 495, 51 NE 708 [aft 74 
Tl. 'AY356); Wells v. Baltimore, etce., 
RSS, eer 153. Til. A: 23;- Chicago, etc., 

Co. v. Pearson, 82 "T. A. 605 [aff 
184 Ill. 386, 56 NE 633]. 


Mo.—Keele vy. Atchison, etc., R. Co., 
258 Mo. 62, 167 SW 433. 


Nebr.—Chicago, ete., R. Co. v. Rus- 
sell, 72 Nebr. 114, 100 NW 156, 


N. Y.—McSorley v. New York Cent., 


ete., R. Co., 60 App. Div. 267, 70 NYS 


‘manageable. 


10. - 


Ss. C.—Thomasson v. 
Co., , 72)/S8.-C.,.1,,51 SE 4438, 


Tex.—Missouri, ete., R. Co. v. Long, 
(Civ. A.) 293 Sw 184 {rev on other 
grounds (Commn. A.) 299 SW 854]; 
International, etc., R. Co. v. Ives, 31 
Tex. Civ. A. 272, 71 SW 772. 

(1) 


[a] Evidence held admissible: 
As to plaintiff’s driving into danger- 
ous proximity to the railroad before 
his team became frightened and un- 
Southern’ R.. Co. wv. 
Hobbs, 151 Ala. 835, 43 S 844. (2) 
That plaintiff and others were labor- 
ers who had gone home for dinner 
and had only a few minutes to re- 
turn to their .work and that plain- 
tiff’s foot was crushed while attempt- 
ing to pass between standing cars. 


Southern R. 


Thomasson v. Southern R. Co., 72 S. 
C. 1, 51 SE 443. 
[b] Experiments.—(1) Evidence 


of experiments carefully made to as- 
certain how long it will take a team 
of horses to walk from a certain fixed 
and well-known point to the crossing 
is admissible where the main con- 
troversy is as to the contributory neg- 
ligence in approaching a crossing with 
a team, the point being well-known 
and permanent and the experiments 
made by timing an approaching train 
with a stop watch, and a team of hors- 
es walking from the point to the place 


On the question of the 
contributory negligence of a motor vehicle driver, 
injured at a railroad crossing, evidence is admissible 
as to the defective condition of the emergency brake 
on his motor vehicle;®" or as to the rate of speed at 
which he was driving;*® or as to his being intoxi- 
eated®® at-the time; or as to the fact that he devi- 
- ated from the direct route;’° or that his attention 
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i Insurance.’° 
Such evi- 


, 


where the accident occurred. Nos- 
ler v. Chicago, ete., R. Co., 73 Iowa 
268, 34 NW 850. (2) But such evi- 
dence is not admissible where the 
experiment is not carefully made, and 
there is no certain data as to the dis- 
tance traversed by the train. Klanow- 
ski v. Grand Trunk R. Co., 64 Mich. 
279, 31 NW 275. (3) Experiments as 
Be eee generally see Evidence §§ 


62. McSorley v. 
a R. Co., 60 App. 


New York Cent., 
Div. 267, 70 NYS 


63. McSorley v. New York Cent’, 


etc.,, R. Co., supra. 


64. McSorley v. 
ete., R. Co., supra. 


65. Plyler v. Southern R. Co., 185 
N. Gy-357,.117 SH 20%: 


[a] For example, where plaintiff 
claims that the engineer did not give 
the usual crossing signals, evidence 
by plaintiff that he would not have 
gone on the crossing if the signals 
had been given is not relevant to the 
issue of contributory negligence, 
which must be determined by existing 
conditions and not by hypotheses or 
contingencies, Plyler v. Southern R. 

0. £85 Ne GC..857; LL7 SH 297. 


66. Keele v. Atchison, etc., RiiGo,, 
258 Mo. 62, 167 SW 433 


67. Davis v. iaretord; 156 Ark. 67, 
245 SW 833. 


68. Hoffman v. Southern Pac, Co., 
84 Cal. A. 337, 258 P'397. 


[a] Statement of occupant.—Tes- 
timony that a person riding with 
plaintiff, an automobile driver, had 
stated immediately after the accident 
that plaintiff was going at a pretty 
good clip before he was struck by the 
train is admissible on the issue of the 
driver’s contributory negligence. 
Hoffman v. Southern Pac. Co., 84 Cal. 
A.°337, 258 P’ 39%, 


69. See infra § ee 


70. Texas, ete., Coin 
man, (Tex. Civ. A’) ocr SW 775 


Wii. Sti Wouls; ete.) Co. sv; Watts 
kins, (Tex. Civ. A.) 245°SW 794. 

{a] Thus, in an action for the 
death of children in an automobile 
struck by a railroad motor car, the 
fact that, just before the deceased 
driver drove on the crossing, he was 
placed in great peril by the fact that 
a team was running away and the 
automobile had to be swerved from 
its course to save it from a colli- 
sion with the team, and the whole 


New York Cent., 


piCaIS: 


was diverted by an emergency.’ 
inadmissible as to whether he was educated or un- 
educated in the business,?? or, in case of his death, 
that he was a careful and prudent driver.7* 
dence is also inadmissible, on such issue, as to the 
construction of the automobile where there is noth- 
ing indicating any defect in it;74 or of an ordinance 
regulating the speed of motor vehicles.’® 
In case of death, evidence of the 
imsurance carried by deceased,’* or of the amount 
he had recently taken out,’® is inadmissible on the 
issue of his contributory negligence. 


[§ 2006] (b) Previous or Subsequent Care or Neg- 
ligence; Habit.’° 
or killed had been guilty of similar acts of negligence 
on previous oceasions,®*° or that he had been habitu- 
ally negligent upon similar occasions,*+ is not ad- 
missible to show contributory negligence on his part 
at the time of the accident. 
specifie instances of care on his part is not admissible 
on the question of care at the time of the accident,®? 


: [$§ 2004-2006 
But evidence is 


ee 


Evidence that the person injured 


Likewise ,evtdence of 


attention of the occupants*of the au- 
tomobile was centered on the runa- 
way team, and was diverted from the 
approaching car, bears materially on 
the issue of the driver’s contributory 
negligence. St. Louis, ete., R. Co. v. 
Watkins, (Tex. Civ. A.) 245 SW 794. 


72. Latham vy. Serger ete. 
Co., 179 Ill, A. 324 
73. Louisville, Vv. 


Ron Co: 
Adams, 205 Ky. 203, er SW 623. 


Evidence as to habits of person in- 
thet or killed generally see infra § 


74. Conary v. Boston, ete., R. Co., 
252 Mass. 397, 147 NE 883. 


75. Alabama Great Southern R. Co. 
v. Molette, 207 Ala. 624, 93 S 644. 


76. In actions for negligence gen- 
erally see Negligence § 805. 


77. Payne v. Steers, 197 Ky. 339, 
247 SW 1; Kellogg v. New York Cent., 
etc., R. Co., GAIN DAV act City 


78 Payne.v. 
341, 247 SW 1. : 

“A man’s conduct on a particular 
occasion cannot be determined by the 
amount of insurance he carries or the 
time he took the insurance out.” 
Payne v. Steers, supra. 


79. Evidence of previous or subse- 
quent care or negligence in general 
see Negligence §§ 820-824. 


80. Delaware, etc., R. Co. v. 
verse, 139 U. S. 469, 11 SCt 569, 35 L. 
ed. 213; Georgia Southern, ete., R. 
Coll vs Thornton, 144 Ga, 481, 87. SE 
388; Wheeling, ete, R. Co. vy. Par- 
ker, 29 Oh. Cir. Ct. 1; International, 
ete,; UR. Cox. ee Ives, 31 Tex. Civ. .A. 
272, 71 SW 772 


81. Pittshaneny ete. R.nCon va VEG 
Neil, (Ind. A.) 66 NE G77; Louisville, 
etec.,. R.. Co. v. Taylor, 104 SW 776, 31 
KyL 1142; Salter v. Utica, ete. R. 
Rik 59 N. Y. 631 mem [rev 3 Thomps. 
& C. 800]; International, ete., R. Co. 
Pro uee el Tex! Oliv. Ano 7 QTd) KN 


Steers, 197 Ky. 339, 


Con- 


[a] Evidence that deceased was 
by custom reckless (1) in driving 
across the railroad is not admissible. 
Louisville, etc., R. Co. v. Taylor, 104 
SW 776, 31 KyL 1142. (2) That the 
person ‘injured was in the habit of 
driving with the reins above his head 
is inadmissible. Salter v. Utica, etc., 
RRC Oss 9 ONG . 6381 mem [rev 3 
Thomps. & C, 800]. 


82. Gray v. Chicago, etc., 
143 Iowa 268, 121 NW 1097; 


R. Co., 
Parsons 


a Ae Te Sa ee i Ae ST tl Se 
For later cases, developments and changes im the law see cumulative Annotations, same title, page and note number. 
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especially where, in case of death, there was no eye- 
witness of the accident except defendant’s engineer, 
who did not see deceased until the engine was upon 
him.** 
mobile, testimony that after the accident it was found 
In second gear is competent as tending to corroborate 
plaintiff’s statement that he shifted to that gear im- 
mediately before the collision.’* 


Habit of care and caution.*® In some jurisdictions 
evidence that the person injured or killed was a per- 
son of careful, prudent, and sober habits is not ad- 
missible on the question of his negligence.8® In oth- 
er jurisdictions, however, as tending to repel any 
inference of contributory negligence arising from 
the fact that such person was on the track and was 
struck, it is competent to show such general habits 
of care and caution,*’ or to show that he had pre- 
viously been in the habit of exercising due care in 
passing over the crossing,®® except where there is 
an eyewitness of the oceurrence, and there is direct 
evidence of, the conduct of the person injured at the 
time of the accident.®® 
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But in an action for collision with an auto-' 
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in crossing is not admissible on the question of plain- 
tiff’s care in doing so.°° So, also, testimony of plain- 
tiff that he had seen a large number of people cross- 
ing the tracks after the signal bell was ringing is 
incompetent and immaterial where he has testified to 
crossing the tracks in safety when the bell was ring- 
ing.?+ 

[§ 2007] (c) Knowledge of Danger or Methods of 
Operation.®? Upon the question of contributory neg- 
ligence, evidence is admissible, unless otherwise in- 
competent,®* which tends to-show that the person 
injured or killed was familiar with the crossing at 
which the accident oceurred,®* and had knowledge 
of the surrounding conditions and methods of opera- 
tion at the crossing, with the attendant danger in 
crossing there.®® Thus evidence is admissible that 
he had knowledge of the maintenance of gates and the 
presence of a flagman at the time;°® of a custom to 
permit the gates to remain closed at a time wher 
trains were not passing or about to pass;°* of the 
condition of the highway at the crossing;°*® of the 
customary manner of operating trains thereat;°” 


Use by others. 


v. Syracuse, ete., R. Co., 1838 App. Div.] NW 12, AnnCas1915B 224; 


461, 117 NYS 1058. 


83. Parsons v. 
Co., supra. 


84 Hoffman v. Southern Pac. Co., 
101 Cal. A. 218, 281 P 681. 


85, Evidence of habits generally 
a Evidence § 838; Negligence §§ 822, 


86. Louisville, etc. R. Co. v. 
Adams, 205 Ky. 203, 265 SW 623; Lou- 
isville, etc., R. Co. v. Taylor, 104 SW 
776, 31 KyL 1142; Baltimore, etc., R. 
Co. v. State, 107 Md. 642, 69 A 439, 72 
A 340; Southern R. Co. v. Mason, 119 
Va. 256, 89 SE 225. 

[a] Driver.—(1) Evidence as to 
the general habits of plaintiff or de- 
cedent as a careful and cautious driv- 
er are inadmissible. Baltimore, etc., 
R. Co. v. State, 107 Md. 642, 69 A 439, 
72 A 340; Southern R. Go. v. Mason, 
119 Va. 256, 89 SE 225. (2) Such evi- 
dence is not within -the rule of ad- 
missibility of evidence relating to in- 
dividual habits as distinguished from 
character and reputation. Southern 
R. Co, v. Mason, supra. 


87. <Chieaso,/ etc, .R. Co v. Gun- 
‘derson, 174 Ill. 495, 51 NE 708 [aff 
74 Til. A. 356]; Follett v. Illinois 
Cent. RCo, (209 Ti. A. (81; Indiana, 
etc.,,R. Co. v. Koons, 72 Ill. A. 497; 
Missouri Pac. R. Co. v. Moffatt, 60 
Kan. 113, 55 P 837, 72 AmSR 343. 


[a] Such testimony is admissible 
only as a matter of necessity in the 
absence of better proof. Indiana, etc., 
rh CO, Ve, KOOUs;, U2 Well. A. 497, 


88. Frederickson v. Iowa Cent. R. 
Co., 156 Iowa 26, 185 NW 12, AnnCas 


Syracuse, ete, R. 


1915B 224; Missouri Pac. R. Co. v. 
Moffatt, 60 Kan. 113, 55 P 837, 72 
AmSR 348; Tucker v. Boston, etc., 


R. Co.,.:73 N. H. 132, 59 A 943; Davis 
v. Concord, etc., R. Co., 68 N. H. 247, 
44 A 388. 

[a] Evidence held admissible: (1) 
That in passing the crossing on previ- 
ous occasions deceased had remarked 
upon its dangerous character and tak- 
en precautions against’ collision. 
Stone v. Boston, etc., R. Co., 72 N. H. 
206, 55 A 359. (2) That he had been 
in the habit for many years of check- 
ing his horse and looking and listen- 
ing for trains at that crossing. Smith 
v. Boston, etc., R. Co., 70 N. H. 538, 47 
A 290, 85 AmSR 596. 

89. Cleveland, etc., R. Co. v. Moss, 
89: Tll. A. 1; Indiana, ete.; R. Co. v. 
Koons, 72 Ill. A. 497; .Frederickson v. 
Iowa Cent. R. Co., 156 Iowa 26, 135 


Evidence that others used care 


Minot v. 
Boston, etc., R. Co., 73 N. H. 317, 61 
A 509; Tucker v. Boston, ete., R. Co., 
78. Ni EE US2 59, AL 943, 


_ In the absence of more direct tes- 
timony, the general habit or practice 
of a person killed at a crossing may 
be inquired into as far as such habits 
may fairly tend to explain his pres- 
ence at the time and place of collision, 
and perhaps as having some indirect 
bearing upon the question of contrib- 
utory negligence.’ Gray v. Chicago, 
tha R. Co., 143 Iowa 268, 274, 121 NW 


90. Gray v. Chicago, etc., R. Co., 
supra. 

91. Friesner Fruit Co. v. Chicago 
Great Western R. Co., 198 Iowa 1143, 
201 NW 112. 


$2. In actions for negligence in 
general see Negligence § 807. 


93. Stewart v. Long Island R. Co., 
54 App. Div. 623, 66 NYS 436 [aff 166 
N. Y. 604 mem, 59 NE 1130 mem]. 


[a] Too vague and indefinite.—In 
an action for injuries to a person in- 
jured at a crossing while riding with 
others in a vehicle, evidence that a 
hotel keeper, a few miles from the 
crossing, had informed some of the 
party of the location of the railroad 
track is inadmissible as too vague and 
indefinite to show that plaintiff had 
notice of the location of the crossing. 
Stewart v. Long Island R. Co., 54 
App. Div. 623, 66 NYS 436 [aff 166 N. 
Y. 604 mem, 59 NE 1130 mem]. 


94. Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Chicago, etc., R. 
Co. v. Notzki, 66 Ill. 455. 


[a]. That he was in habit of fre- 
quently crossing over the track at 
that place is admissible. Chicago, 
etc., R. Co. v. Notzki, 66 Ill. 455. 


{b] Evidence held inadmissible.— 
Where the only material issue is 
whether deceased was familiar with 
the crossing, a question as to his fa- 
miliarity with the crossing “after 
dark’ is objectionable. Gray v. Penn- 
sylvania R. Co., 33 Del. 450, 139 A 66. 


95. . Ind.—Chicago, etc, R. Co. v. 
Gorman, 47 Ind. A. 432, (A.) 94 NE 
730. 

Iowa.—Scott v. St. Louis, ete, R. 
Co., 112 Iowa 54, 83 NW 818. 

Mo.—Keele v. Atchison, ete., R. Co., 
258 Mo. 62, 167 SW 433. 

Oh.—Wheeling, etc., R. Co. v. Par- 
ker, 29 -Oh. Cir. Ct: 1. 


or of an ordinance regulating the running of trains 


Tex.—Carraway v. Houston, etc., R- 
Co., 31 Tex. Civ. A. 184, 71 SW 769. 

[a] Evidence held admissible.— 
Testimony of plaintiff whose team, 
which he was driving, was struck at 
a railroad crossing in a town by a rap- 
idly moving train, that he was fre- 
quently in the town and was familiar 
with the usual speed of trains there- 
in is admissible in connection with an 
ordinance regulating the running of 
trains, on the question of contributory 
negligence, Carraway v. Houston, 
cua R. Co., 81 Tex. Civ. A. 184, 71°SW 


[b] Contradictory testimony.— 
Evidence that the person injured was 
not familiar with the danger incident 
to crossing between cars is inadmis- 
sible where he testified that he would. 
not have attempted to cross if the 
brakeman had not assured him that 
he had plenty of time. Scott v. St. 
ponies etc., R. Co., 112 Iowa 54, 88 NW 


96. Illinois Cent. R. Co. v. Bartle, 
94 Til. A. 57. 


Evidence of maintenance of gates 
ants flagman generally see infra § 


97. Chicago, etc., R. Co. v. Keegan, 
112 Til... A. 338. 


[a] Thus, where it is pertinent to 
determine how far plaintiff might 
have been influenced in his conduct 
by the fact that crossing gates were 
frequently permitted to remain closed 
at a time when trains were not pass- 
ing or about to pass, it is competent 
to show such occasions when the 
gates were so left down which came 
to the knowledge of plaintiff either by 
personal observation or by informa- 
tion received from others; but it is 
not competent to show any occasion 
when such gates were so left down 
of which plaintiff had no knowledge 
either personal or by hearsay prior 
to the injury to him. Chicago, etce., 
R. Co. v. Keegan, 112 Ill. A. 338. } 


98. Seybold v. Terre Haute, etc., 
R. Co., 18 Ind. A. 367, 46 NE 1054. 
[a] Evidence of proceedings of 


county commissioners relative to the 
construction of a retaining wall near 
the highway which were taken at 
plaintiff's instance is admissible to 
show his knowledge of the condition 
of the highway. Seybold v. Terre 
Haute, etce., R.-Co., 18 Ind. A. 367, 46 
NE 1054. ; 


99. Chicago, etc.,, R. Co. vy. Notzki, 
66 Ill. 455; State v. Reynolds, 286 Mo. 
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i . f 

at that place. But it has been held that evidence 
to show general knowledge on the part of the public 
as to the danger in crossing where plaintiff was in- 
jured is inadmissible.2 Evidence that customary 
acts or methods. of operation were discontinued with- 
out knowledge of the person injured is admissible 
to show freedom from contributory negligence on his 
part.? Evidence is not admissible of the fact that 
a traveler in the act of crossing heard some one shout, 
unless he understood its purport.* 


{§ 2008] (d) Use of Defective or Obstructed 
Crossing.» As tending to show contributory negli- 
gence in using a defective! crossing, evidence that an- 
other safe crossing was reasonably accessible is ad- 
missible;®° and on the other hand, as tending to show 
why the person injured who knew of such ‘detective 
condition did not cross at some other place, evidence 
is admissible that other crossings in the vicinity were 
also in bad condition.” Evidence that plaintiff knew 
of the condition of the crossing, but had never made 
any complaint to the company, is not admissible for 
defendant under some statutes, unless he seeks to 
recover the statutory penalty.® 


Obstructed crossing. In an action for injuries 
caused by the moving of a train or cars standing on 


204, 226 SW 564 [mod sub nom. [a] 
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Thus, in an action for injury 


[§§ 2007-2009 
the crossing while plaintiff was climbing or passing 
between the cars, evidence is admissible that others 
passed over in the same way before plaintiff,® espe- 


‘cially where the company introduces evidence that 


some went around the train,'° or that others before 
him passed through an opening in the cars,t1 and 
that it was the custom of the company to leave open- 
ings of a similar character.1? But it is not eompe- 
tent to show a custom of people at other times to 
crawl under cars blockading the erossing.t* On the 
issue that plaintiff voluntarily assumed a perilous 
position in attempting to cross between cars, plain- 
tiff may testify that he heard no warning signal be- 
fore he made the attempt.'+ 

[§ 2009] (e) As to Stopping, Looking, and Listen- 
ing.1°> On the issue of contributory negligence in 
not properly stopping, looking, and listening before 
going on the crossing, any evidence is admissible, 
on behalf of plaintiff, which tends to show that due 
care in this regard was exercised,+® such as evidence 
as to the difficulty of perceiving danger at the cross- 
ing,** as by reason of the dazzling effect of the head- 
light on another train facing him as he approached 
the crossing;'® or by reason of his view along the 
track being obstrueted,?® as by obstructions outside 


at night, evidence is admissible that 


Schulz v. St. Louis, etc., R. Co., (Mo. 
A.) 223 SW 757]; International, etc., 
Fie? v. Eason, (Tex. Civ. A.) 35 SW 


{a] Evidence held inadmissible.— 
That deceased knew that a slow milk 
train was scheduled to arrive and stop 
at the station about five minutes after 
he was struck by a late passenger 
train, which he did not hear in time, is 
immaterial on the question of contrib- 
utory negligence of deceased, who 
knew that other trains passed over 
the line at that point. State v. Reyn- 
olds, 286 Mo. 204, 226 SW 564 [mod 
sub nom. Schulz v. St. Louis. ete., R- 
in (Mo, A.) 223 SW 757]. 


Moore vy. Chicago, ete., R. Co., 
102 Iowa 595, 71 NW 569. 


2. Savannah, etc., R. Co. v. Evans, 
121 Ga. 391, 49 SE 308. 


3. Pittsburgh, etc., R. Co. v. Yundt, 
78 Ind. 373, 41 AmR 580. 


{al Withdrawal of flagman.—Hvi- 
dence that a flagman customarily sta- 
tioned at the crossing had been with- 
‘drawn without the injured person’s 
knowledge is so admissible., Pitts- 
burgh, etc., R. Co. v. Yundt, 78 Ind. 
373, 41 AmR 580. 


4 Dunwoody v. Missouri, etc., R. 
Co., 136 Mo. A. 509, 118 SW 5038. 


5. As contributory negligence gen- 
ca, see supra §§ 1914-1918. 


6 Harper v. Missouri Pac. R. Co., 
70 Mo. A. Y504, Ft. Smith, etc., R. Co. 
v. Seran, 44 Okl. 169, 143 Pp 1141, LRA 
1915C 813. 


fa] Thus, in an action for damages 
to an automobile, due to a defective 
railroad crossing, evidence that there 
was another safe crossing by which 
plaintiff could have crossed the tracks 
without inconvenient interruption to 
his journey was improperly excluded. 
Ft. Smith, etc., R. Co. v. Seran, 44 Okl. 
169, 143 P 1141, LRAI915C 8138. 

7. Galveston, etc., R. Co. v. Matula, 
(Tex.) 19 SW. 376. 

8. .St.-Louis,.ete., R.. Co..v. 
(Tex. Civ. A.) 28 SW (2d) 865. 

9. Weaver v. Southern R. Co., 76 
S. C. 49, 56'SE 627, 121 AmSR 934; 
Freeman y. Terry, (Tex. ies A.) 144 
Sw 1016; Chicago, etc., Co 
-J ohnson, (Tex. Civ. A.) 111 Sw 758. 


Houze, 


to a pedestrian while passing between 
cars blockading a crossing, evidence 
of another and of the pedestrian that 
on the morning of the accident they 
had crossed between cars is admissi- 
ble on the issue of contributory neg- 
ligence. Chicago, etc., R. Co. v. John- 
son, (Tex. Civ., A.) 111° SW 758: 


Freeman v. Terry, (Tex. 
Hes Ora Sw 1016. 


11. Chicago, ete., R. Co. v. Russell, 
72 Nebr. 114, 100 NW 156. 


12 Chicago; ete IRiniCo. wv. 
sell, supra. 


13. Rumpel v. Oregon Short Line, 
ea R. Co., 4 Ida. 13, 35 P 700, 22 LRA 


14. Stevens v. Wabash R. Co., (Mo. 
A.) 14 SW (2d) 506. . 

15. Duty to stop, look, and listen 
see supra §§ 1870-1904. 


16. [a] Evidence held admissible: 
(1) That decedent directed his com- 
panion, in the vehicle he was driving, 
to look and see if the train was com- 
ing. Southern R. Co. vy. Patterson, 203 
Ala. 555, 84 S 260. (2) Testimony of 
plaintiff that he saw a train standing 
at the depot in a town about’a half 
mile away, and thought it was the 
regular train due at that time, and for 
that reason failed to discover the ap- 
proach of the regular train which 
struck his motor vehicle. Quanah, 
etc., R. Co. v. Hogland, (Tex. Civ. A.) 
297 SW 761. 


{[b] Evidence of custom inadmissi- 
ble.—Questions asked the conductor 
of a train as to the custom of automo- 
biles stopping before approaching the 
tracks, and as to what he had to say 
about the ordinary custom, is objec- 
tionable as not asking what the cus- 
tom was, and also as being too vague 
and indefinite. Anderson vy. Davis, 
314 Mo. 515, 284 SW 439 [rev 215 Mo. 
A. 318, 251 SW 86]. 


Civ. 


Rus- 


17. Newstrom vy. St. Paul, ete., R. 
Co., 61 Minn. 78, 68 NW 253; Danskin 
v. Pennsylvania Cosy 83 ING 4 Dynal 


522, 83 A 1006; McSorley v. New York 
Cent., etc, R..Co.,60 App. Div. 267; 
70 NYS 10; Missouri, ete., R. Co. v. 
Long, (Tex. Civ. A.) 293 SW 184 [rev 
oe a ee grounds (Commn. A.) 299 SW 


[a] In action for death of motorist 


the highway, track, crossing, and box 
cars thereat were of dark material, 
and that automobile headlights were 
required to be focused downward, pre- 
venting reflection upon the crossing 
except at close range. Missouri, etc., 
R. Co. v. Long, (Tex. Civ. A.) 293 SW 
184 [rev on other grounds (Commn. 
A.) 299 SW 854]. 


[b] Bvidence as to difficulty ex- 
perienced by other travelers. (1) in 
seeing passing trains is material. 
Missouri, ete., R. Cor v. Long, (Tex. 
Civ. A.) 293 SW 184 [rev on other 
grounds (Commn. A.) 299 SW 854]. 
(2) Evidence tending to show that on 
other occasions, when the train was 
being backed toward the crossing in 
the same manner as when the acci- 
dent occurred, travelers approaching 
the crossing as did decedent could not 
or might not hear the train until they 
were almost upon it, is competent on 
the question of the negligence of de- 


cedent. Newstrom v. St. Paul, ete., 
R. Co., 61 Minn. 78, 63 NW 253. 
[ec] Noise.—In an action for the 


death of a person driving a bakery 
wagon, evidence as to the amount of 
noise usually made by pans some- 
times contained in decedent’s wagon 
while being driven along the road is 
admissible. Danskin v. Pennsylvania 
R. Co., 83 N. J. L. 522, 83 A 1006. 


[dad] Evidence held inadmissible.— 
In an action by a motorist, who ran 
into a stationary car at a railroad 
crossing, evidence that on a previous 
occasion another motorist did not see 
a stationary freight car at the cross- 
ing has no tendency to prove due 
care on the part of plaintiff. Warmer 
v. New York, ete., R. Co., 217 Mass. 
158, 104 NE 492. 


18. Shaber v. St. Paul, etc., R. Co., 
28 Minn. 103, 9 NW 575; Weller v. 
Chicago, etc., R. Co., 164 "Mo. 180, 64 
SW 141, 86 AmSR 592. 


[a] Recovery of power of eye.— 
tis competent to show how long the 
eye requires after looking at a bril- 
liant light to recover its natural pow- 
er of sight. Shaber v. St. Paul, etc., 
R. Co., 28 Minn. 103, 9 NW 575. 


19. Payne v. Bowman, 200 Ky. 171, 
252 SW 1010. 
(1) 


[a] Evidence held admissible: 
As to cars on a sidetrack. St. Louis, 


aE ta a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the right of way for which the railroad company is 
On the other hand, on behalf of 
defendant, evidence is admissible which, tends to show 
that such care was not exercised,?! such as that the 
view was not obstructed,?? or to show at what points 
the approaching train could have been seen if plaintiff 
had looked, as bearing on whether or not he might 


not responsible.? 40 


have ardea the acliaion: ae 


Evidence of observations, calculations, or experi- 
ments made for the purpose of determining the ex- 
tent of the obstruétion to view is admissible where* 
they were made under the same or similar conditions 
as those existing at the time of the accident.?4 


Point of stopping. Evidence that the place where 
deceased stopped before entering on the track was 
the usual and customary place of stopping to look 
and listen for trains is competent,?° unless the place 
of stopping is one from which an approaching train 


etc., “R. Cov’v. Stacks, 97 Ark, 405, 
134 SW 315. (2) As to the erection 
and maintenance of buildings near 


the track.. Texas, ete., Ry. Co. v. Ed- 
dleman,"(T ex.) Civ; As) 1756 SW 775. 
(3) As to the height of a fill on which 
the railroad track approached the 
crossing, as tending to shed light on 
plaintiff's testimony that he looked 
without seeing the approaching train. 
Alabama Great Southern R. Co. v. Mo- 
lette, 207 Ala. 624, 93 S 644. (4) AS 
to weeds, grass, and underbrush at 
the crossing so as to prevent travel- 
ers from observing the appragen of 
trains. Louisville, ete., R. O; eivs 
Parks, 154 Ky. 269, 157 SW 27; Chi- 
cago, etc., R. Co. v. Steele, (Tex. Civ. 
A.) 364 SW 503. (5) As to the posi- 
tion of the train as being hidden by 
another train, to explain why plain- 
tiff did not see the train when he 
looked the first time in the direction 
from which it approached. Nichols 
- eae etc., R. Co., 44 Colo. 501, 98 


[b] Evidence held inadmissible.— 
As to the spread of trees obstructing 
the view, where not based on condi- 
tions existing at the time of the acci- 
dent. White v. Arizona Hastern R. 
Co., 30 Ariz. 151, 245 P 270. 


Obstruction to view as bearing on 
contributory negligence in general see 
supra §§ 1880, 1884, 1889, 1894-1896. 


20. Althoff vy. Illinois Cent. R. Co., 
227 Ill. A. 417. 


21. De Jong v. Erie R. Co., 43 App. 
Div. 427, 60 NYS 125. 


[a] Evidence of statement by 
plaintiff that he did not observe the 
train until he was struck in contra- 
diction of his testimeny is admissible 
as bearing on his credibility and con- 
tributory negligence. De Jong v. Erie 
R. Co., 43 App. Div. 427, 60 NYS 125. 


22. Langham v. Chicago, etc., R. 
Co., 201 Iowa 897, 208 NW 356 


fa] Testimony of eyewitness that 
view was not obstructed is admissi- 
ble where an automobile driver claims 
the view was obstructed by box cars. 
Langham v. Chicago, etc., R. Co., 201 
Iowa 897, 208 NW 356. 


[b] Evidence held inadmissible.— 
Evidence of measurements of the 
width of certain cars, not shown to 
have been of the same width as those 
upon a siding at the time of an acci- 
dent, is inadmissible to show that cars 
could not have been at the place 
claimed by plaintiff without being 
struck by a train on another track. 
Johnson v. Seaboard Air Line R. Co., 
fe N. C. 431, 79 SE 690, AnnCas1915A 


23. Southern R. 
Ala, 335, 43 S 844; 
On Vic Buchanan, 25 Del. 
A 776. 


24 St. Louis, etc., R. Co. v. Stacks, 


Co. v. Hobbs, 151 
Philadelphia, etc., 
202, 78 
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cannot be seen or heard in time to prevent an acci- 


[§ 2010] (f£) Reliance on Precautions of Railroad 
Company. In accordance with the general rule that 
a traveler approaching a railroad crossing has a right 
to rely on the exercise of due care and precaution 
on the part of the railroad ecompany,?’ evidence is 


admissible on the question of contributory negligence 


to _rely.?8 


97 Ark. 405, 1384 SW 315; Philadel- 
phia, ete¢., R. Co. v. Buchanan, 25 Del. 
202, 78 A 776; Snakenberg v. Minne- 
apolis, ete; R. Co., 194 Towa 215, 188 
NW 935 


[a] Tlustrations.—(1) Where one 
injured at a crossing, consisting of 
three tracks, claims that the presence 
of cars upon the sidetrack prevented 
him from seeing the approaching 
train, evidence of calculations as to 
how far the view was cut off, made 
from observations under conditions 
like those of the accident, is admis- 
sible, for the jury might make them 
themselves, and, as the point to be de- 
termined is how far the view was cut 
off, the fact that plaintiff was stand- 
ing up in a wagon when injured and 
that the observations were made by 
one on foot is immaterial. St. Louis, 
ete., R. Co. v.:Stacks, 97 Ark. 405, 134 
SW 315. (2) Evidence of experiments 
made by a witness with respect to the 
points in the public road at which a 
train could be seen approaching the 
crossing is not objectionable, because 
the witness when he made the exami- 

nation was on foot and not in a wagon, 
and because no train was approaching 
the crossing at the time, in that the 
conditions were dissimilar. Philadel- 
phia, etc., R. Co. v. Buchanan, 25 Del. 

202, 78 A 76. (2) in an action for 
death of the driver of a buggy struck 
at a crossing, testimony as to observa- 
tions as to the visibility of a train 
approaching the place of the acci- 
dent, made five years after the time 
of the accident, is admissible as 
against the contention that the time 
was too remote, in view of testi- 
mony that the tracks and the general 
lay of the ground at the point of col- 
lision were the same at the time the 
observations were made as at the time 
of the accident, the objection thereto 
going to its weight, and not its admis- 
sibility. Snakenberg v. Minneapolis, 
etc., R. Co., 194 Iowa 215, 188 NW 935. 


[b] Bvidence held inadmissible.— 
(G9) Testimony that a witness, stand- 
ing one hundred feet from defendant’s 
track, could see a car approaching 
nine hundred feet from the crossing 
in question, and that the car could 
be seen until it reached the crossing, 
is not admissible where the car caus- 
ing the injury was much more than 
nine hundred feet from the crossing 
when the automobile in which de- 
ceased was riding reached the point 
where witness made his observation, 
and could not have been seen from 
that point at such time. Indianapolis, 
ete., Tract. Co. v. Thompson, 81 Ind. 
A. 498, 134 NE 514. (2) Evidence of 
the obstructed view from a point in 
the highway opposite the side of the 
railroad track from which deceased 
approached is irrelevant. Henry v. 


eee etc., R. Co., 125 Me. 366, 134 A | 


in a crossing accident, to show whether or not de- 
fendant at the time and place of the accident, exer- 
cised the care and precaution required by law or 
custom, upon which the person injured had a right 
Thus evidence 
whether or not there were gates at the crossing ;?° 
and if there were gates whether they were up or 
down or open or shut;°° or whether defendant was 
required by law or custom to maintain a flagman 
or watchman at the crossing,*? and whether he was 


is admissible to show 


25. Buckman v. Philadelphia, etc., 
R:sCo., 282) Paz sol ssh ssa: 


26. Mehring v. Pennsylvania R. 
Co., (Md.) 148 A 459 


[a] Evidence held inadmissible.— 
Refusal to permit the examination of 
one of plaintiff's witnesses to show 
that the public generally, in approach- 
ing the crossing, stopped where plain- ~ 
tiff did, is not error, where plaintiff 
stopped his truck at a point some 
distance back from the track from 
which the view was obstructed, and 
from which he would have to proceed 
to the crossing on an up grade. Meh- 
ring v. Pennsylvania R. Co., (Md.) 
148 A 459. 


27. See supra §§ 1905-1908. 


28. Birmingham, ete., R. Co v, 
Maitison, 166 Ala. 602, 52 S 49; Chi- 
cazo, ete.) URi Cor ve Ginther, 48 Ind. 
A. 12, 90 "NE 911 [aff 175 Ind. 35,91 
NE 939, 93 NE 273]. And see cases 
infra this note; and notes 29-41. 

(1) 


[a] Evidence held admissible: 
As to a railroad company’s custom to 
have trainmen at the front of a car 
being backed across a public cross- 
ing. Farley v. Norfolk, etc., R. Co., 
14 F. (2d) 93. (2) As to a railroad’s 
negligent failure to keep the crossing 
in proper condition, as required by 
statute. Chicago, ete., R. Co. v. Steele, 
(Lex, ‘Civ. As) 264 SW 503. 


29. Baltimore, etce., R. Co. v. Car- 
rington, 3 App. (D. C.) 101; Cohen v. 
Chicago, ete., R. Co., 104 Ill, A. 314. 


30. Baltimore, ete., R. Co. v. Car- 
rington, 3 App. (D. C.) 101; Overtoom 
v. Chicago, ete., R. Co., 181 Tl. 323, 
54 NE 898 [rev 80 Ill. A. 515]; Geof- 
froy v. New York, etc., R. Co., 42 R. 
I. 20, 104 A 8838. 


[a] In determining contributory 
negligence of automobile driver 
struck by a train at a grade crossing, 
the fact that the gates were open may 
be considered by the jury. Geoffroy 
v. New York, etc., R. Co., 42 R. I. 20, 
104 A 883. 


[b] A witness who had crossed 
shortly ahead of deceased may testify 
whether the gates were up or down 
when he crossed. Overtoom y. Chi- 
cago, etc., R. Co., 181 Ill. 323, 54 NH 
898 [rev 80 Ill. A. 515]. 


31. Cunningham Hardware Co. v. 
Louisville, ete., R. Co., 209 Ala. 327, 
96S 358; Gray v. Pennsylvania R. Co., 
33 Del. 450, 1389 A 66; Wilbur v. Del- 
aware, etc., R. Co.,.85 Hun 155, 32 
NYS 479 


[a] Thus, where the driver of 
plaintiff's automobile truck testified 
that he drove on defendant's track as 
soon as he received the flagman’s sig-’° 
nal to go ahead, and that he had there- 
tofore made the crossing many times, 
it is competent for plaintiff io show 
whether it was customary to maintain 
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there at the time of the accident;%? or to show the 
custom and habits of the flagman at the crossing in 
giving signals to those about to cross;?* or to show 
whether.or not automatic signal devices at the cross- 
ing were operating at the time of the accident,** and, 
if so, whether they could be heard.®® 
also admissible which tends to show the rate of speed 
of the train which caused the injury,?® or, in case of 
an accident after dark, whether there was a headlight 
on the engine or car;** or to show that the proper 
or required signals were not given by the train or 
car approaching the crossing,®® or at another cross- 
ing nearby, within hearing distance,®® and that other 
trains passing the crossing at or about the same 
time had all given the required signals,*® except where 


a flagman or watchman at the cross- 
ing. Cunningham Hardware Co. v. 
petal ete., R. Co., 209 Ala. 327, 


[b] Where there was no flagman 
at time of accident, evidence is ad- 
missible to show whether one was 
stationed there a short time before. 
Wilbur v. Delaware, etc., R. Co., 85 
Hun 155, 32 NYS 479. 


{c] Ordinance requiring watch- 
man.—Where plaintiff charges that 
the injuries resulted from the negli- 
gence of defendant in the manage- 
ment of an engine and car, and that 
its employees or servants, reckless- 
ly, wantonly, or intentionally ran 
such car against plaintiff, a city ordi- 
nance providing for the keeping of a 
watchman at the crossing is admis- 


‘sible as tending to show that plain- 


tiff had a right to look to him_ to 
warn her of danger, and thus to dis- 


prove contributory negligence. 
Birmingham, ete., R. Co. v. Matti- 
son, 166 Ala. 602, 52 S 49. 


32. Lake Erie, etc., R. Co. v. Mol- 
loy, 78 Ind. A. 72, 134 NE 913. 


[a] Retirement to shelter house. 
—Evidence of the flagman’s custom, 
when there was no danger to travel- 
ers, to retire to the shelter house is 
proper in a collision case, as bearing 
on the question of contributory neg- 
ligence. Lake Hrie, ete., R. Co. v. 
Molloy, 78 Ind. A. 72, 1384 NE 913. 


'33. Lingreen v. Illinois Cent. R. 
61 Ill. (A. -174; ‘State v.\ Balti- 
more, etc., R. Co., 157 Md. 256, 145 
A 611; Casdorph v. Hines, 89 W. 
Va. 448, 109 SE 774. 


[a] Tllustration.—Where plain- 
tiff's evidence shows that the person 
injured was accustomed to drive 
over a crossing, testimony as to a 
flagman’s habitual practice to warn 
travelers of approaching trains is ad- 
missible and important as tending 
to prove knowledge of, and reliance 
upon, the flagman’s duty to warn. 
Casdorph v. Hines, 89 W. Va. 448, 109 


SH 170A, 


{b] Rules of railroad company 
requiring member of train crew to 
protect crossings in certain-cases is 
admissible as supporting testimony 
of the customary practice of flagging 
the crossing, upon which practice de- 


ceased, who had knowledge thereof, 
was supposed to have relied. State 
vy. Baltimore, ete., R. Co., 157 Md. 
256, 145 A 611. 

34. Wells v. Baltimore, ete. R. 
Co.) L538: c0h A. 

[a] Unmreliability of bell.—Fvi- 


dence that the bell at the crossing 
was out of order at the time and that 
it would ring continuously when there 
was no train at or near the crossing 


*is competent upon the question of 


contributory negligence. Wells v. 
Baltimore, etc., R. Co., 158 Tll. A. 23. 
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gence.*} 


Evidence is 


‘taining.*4 


35. ‘ Friesner Fruit Co. v. Chicago 
Great Western R. Co., 198 Iowa 1143, 
201 NW 112. 


[a] Thus a question asked the 
foreman of the train crew, in a cross- 
ing accident, where two _ railroads 
paralleled each other, whether he 
knew that if the bells of both roads 
were ringing, that it would be diffi- 
cult to distinguish between the two, 
was proper. Friesner Fruit Co. v. 


Chicago Great Western R. Co., 198 
Iowa 1143, 201 NW 112. 
86. Ky.—Chesapeake, ete, R. Co. 


v. Brashear, 124 SW 277. 


Mich.—Line v. Grand Rapids, ete., 
R. Co., 143 Mich. 163, 106 NW 719. 


N. H.—Davis v. Concord, etce., R. 
Co., 68 N. H. 247, 44 A 388. 


N. Y.—Salter v. Utiea, ete., R. Co., 
59 N. Y. 681 mem [rev 3 Thomps. & 
Cc. 800]. 


Tex.—McDonald v. International, 
ete., R. Co. (Civ. A.) 20 SW 847. 


[a] High rate of speed.—Hvi- 
dence that the train causing the in- 
jury was running at a high rate of 
speed, or faster than usual, is ad- 
missible on the question of whether 
the person injured was guilty of such 
contributory negligence as would de- 
feat a recovery. Chesapeake, etc.,; R. 
Co. v. Brashear, (Ky.) 124 SW 277. 


[b] Customary rate of speed of 
the train at the crossing is admissi- 
ble, where the person injured was 
familiar .with the crossing, as it 
gave him the right to regulate his 
conduct by it. International, etc., R. 
Co. v.ckKuehn,~2 Tex. Civ. A, 210, 21 
Sw 58. 

{[c] Rules of company, relating 
to the rate of speed permitted at t'he 
place where the accident occurred, 
and as to the duty of brakemen be- 
ing ready to act instantly, are com- 
petent on the question of plaintiff's 
eare in attempting to cross the 
tracks. Davis v. Concord, etc., R. 
Co., 68 N. H. 247, 44 A 388. 


a7. . Chicago,” ete; oR. .Co. ‘Vv.’ (Gin= 
ther, 48 Ind. A. 12, 90 NE 911 [aff 
175 Ind.’ 36,°91 NE 939; 93° NE) 273]. 


388. Vaca v. Southern Pac. Co., 91 
Cal. A. 470, 267 P 346; Taylor v 
Peoria, -ete,, )R. .Co,, 256 Tl AL 151; 


Farley v. Wabash R. ‘ 
493; Payne v. Vise, 84 Ind. A. 1, 135 
NE 1585; ‘Pittsburgh, etc., R:. Co. v. 
Ervington, 59 Ind. A. 
133; Chicago, ete., R. 
48 Ind. A. 12, 90 NE 911 [reh 
175. Ind. 35, 9 

82 Mo. A. 


Wabash R. Co., 

[a] Where injury occurs at 
crossing in city, evidence that no 
whistle was sounded is admissible, 
although there was no city ordinance 
or statute requiring the whistle to 
be sounded. Covell vy. Wabash R. 
Co., 82 Mo, A. 180. ' 


\ 


Directions of employees. 
contributory negligence, plaintiff may testify as to 
his being directed or assured by an employee of de- 
fendant that he could safely cross.*® 


plaintiff's own evidence discloses contributory negli- 
But it is not competent to show a custom 
of the company, subsequent to the collision, to blow © 
the whistle at the crossing.*? 
trains in a neighboring town, where deceased had 
lived, is inadmissible on the question of his contrib- 
utory negligence in driving on to a crossing,** espe- 
cially where no offer is made to show that it was ever 
the practice to flag trains at the place of the accident, 
or that he was not acquainted with practice there ob- 


The custom of flagging 


As tending to disprove 


39..) Cincinnati,» etc: 4h (COwiN. 
Howard, 124 Ind. 280, 24 NE 892, 19 
AmSR 96, 8 LRA 593; Johnston v- 
Delano, 175 Iowa 498, 154 NW 1013; 
Wavle v. Michigan United R. Co., 
170 Mich. 81, 185 NW 914. 


[a] Evidence held admissible.— 
(1) That no whistle was sounded 
when the train passed a crossing a 
mile distant from the one on which 
the accident occurred, that the per- 
son driving plaintiff's buggy was “a 
safe hand,’ and that they were on 
their way to church when the acci- 
dent occurred. Cincinnati, etc., R. 
Co. v. Howard, 124 Ind. 280, 24 NE 
892,119 \AmSR. 96) S8LRA 593.) (2) 
That defendant did not give the stat- 
utory signals at a street crossing not 
far from the lane crossing where the 
collision occurred. Johnston v. De- 
lano, 175 Iowa 498, 154 NW 1018. (3) 
That a car approaching a _ public 
crossing did not give the customary 
warning, on the question of contribu- 
tory negligence of a person injured at. 
a near-by private crossing. Wavle 
v. Michigan United R. Co., 170 Mich. 
81, 135 NW 914. 


40. Galveston, ete., R. Co. v. Gar- 
teiser, 9 Tex. Civ. A. 456, 29 SW 939. 


41. Philadelphia, ete, R. Co. v.. 
Holden, 93 Md. 417, 49 A 625. 


[a] Thus, where it is shown that 
the person injured knew the regular 
hours for running the trains, and 
went on the track at a private cross- 
ing, the view of which was obstruct- 
ed, without looking and listening, the 
failure to give the required signals 
at a public crossing which might 
have been heard at the private cross- 
ing is not admissible upon the ques- 
tion of plaintiff's contributory negli- 
gence. Philadelphia, ete., R. Co. v. 
Holden, 93 Md. 417, 49 A 625. 


42. Southern R. Co. v. Simpson, 
131 Fed. 705, 65 CCA 563 (holding 
this to be true where the railroad 
company was not required by statute 
to blow the whistle or ring the bell 
at the crossing at which plaintiff was 
injured). 

43. Knapp v. Northern Pac. 
Co., 139 Minn. 338, 166 NW 409, 


44. Knapp v. Northern Pac. R. Co... 
supra. 


45. Macon, etc., R. Co. v. R 
138 Ga. 83, 65 SE 146. Lie 


_ [a]. Thus, where in an action for 
injuries at a crossing by the backing 
of a car, a question involved is as 
to his own diligence, and an employee 
of defendant testifies that he warned 
plaintiff not to cross and denied havy- 
ing told him to do so, there is no er- 
ror in permitting plaintiff to testify 
that, before starting across, he 
asked the employee if ‘the could cross, 
and was told that the car was not 
coming back, and that he could do 
so. Macon, ete., R. Co. v. Ross, 133 
Ga. 83, 65 SE 146. 


Re 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 2011] (g) As to Persons under Disability. It 
is competent to show, as one of the circumstances 
bearing on the question of contributory negligence, 
that at the time of the accident the person injured 
was under some physical disability,*® as that he was 
deaf or partially so.*7 Evidence of his age and con- 
dition of health is admissible on this issue.*® 


Intoxication.*® It is competent, as tending to show 
contributory negligence, for defendant to show that 
the person injured was intoxicated at the time of the 
accident,®°° or to introduce evidence from which the 
jury might reasonably deduce the conclusion that he 
was under the influence of liquor;°! but not that 
he was given to the habit of intoxication,®? or that 
he took a drink of intoxicating liquor after the acel- 
dent.58 


Minors. Evidence of the custom or general prac- 
tice of boys to be on or in the vicinity of the crossing, 
of which defendant had knowledge, is admissible on 
the issue of the contributory negligence of a boy who 
is injured in a erossing accident.®* Evidence of a 
boy’s custom of “hopping” trains is competent in 
connection with other evidence showing that he re- 
ceived his injury while so engaged.°*® 

[§ 2012] (h) As to Occupant of Vehicle. In an 
action for injury to a passenger or guest in an auto- 
mobile or other vehicle driven by another, evidence 
is admissible, on the question of contributory negli- 


46. Cleveland, etc, R. Co. v. 52. 
Terry, 8 Oh. St. 570. "And see cases 


infra notes 47—55. 53. 
47. Tyler v. Cancord, etc., R. Co., 
68 N. H. 331, 44 A’ 524; Cleveland, 54 
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Lane v. Missouri Pac. R. Co., 59. 
132 Mo. 4, 33 SW 645, 1128. 


Crowder v. St. Louis, etc., R. [a] 
Co., 39 Tex. Civ. A. 314, 87 SW 166. 


Imus v. Ann Arbor R. Co., 172 
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gence of such occupant, as to the care he exercised 
in cautioning or warning the driver of the vehicle;°° 
or in looking and listening for approaching trains,®? 
or as to the view of the train being obstructed.** 
It has been held that evidence of the acts and obser- 
vations of another passenger in such vehicle may be 
admitted on this issue.>® 


Driver’s negligence. Where the relation is such ~ 
that the driver’s negligence may be imputed to the 
occupant,®® evidence is admissible which tends to 
show negligence on the part of the driver of the ve- 
hicle;®+ and in a jurisdiction in which the failure of 
a motor vehicle driver to have a chauffeur’s or op- 
erator’s license constitutes evidence of negligence,°? 
in an action for injuries to a passenger in an auto- 
mobile hired by plaintiff it is competent to ask the 
chauffeur whether he had a chauffeur’s license.®* 
Where, however, the driver’s negligence is not so 
imputed, evidence as to the driver’s knowledge of 
conditions at the crossing, offered as bearing on the 
question of the driver’s negligence, is not admis- 
sible as to the occupant’s negligence where no at- 
tempt is made to bring this information home to 
him.** Where the rule governing drivers of motor 
vehicles approaching’ railroad crossings is estab- 
lished by statute,®°> expert testimony as to the prop- 
er practice in operating an automobile over a grade 
crossing is inadmissible.°* 

Ellis. v. Central California 
Tract. Co., 37 Cal. A. 390, 174 P 407. 


In action by passenger in 
‘|auto stage for injuries in a crossing 
collision the court may properly re- 


etey 2; Cop v- "Terry, 8 Oh. st. 570. 
ca That person injured was deaf 

and misunderstood signals is admis- 

sible on the issue of his contributory 


negligence. Tyler v. Concord, etc., 
R. Co., 68° N. H. 331, 44-A-524. 
48. Tanner v. St. Louis, etc., R. 


Co., 186 Mo. A. 264, 172 SW 443; Crab- 
tree v. Missouri Pac. R. Col; 86 Nebr. 
33, 124 NW 932, 136 AmSR’ 663. 

[a] Age of \bright, intelligent girl 
nine years of age who was killed at 
a railroad crossing, may be consid- 
ered in determining whether she had 
used ordinary care. Crabtree v. Mis- 
souri Pac. R. Co., 86 Nebr. 338, 124 
NW 932, 186 AmSR 663. 


49. Evidence of intoxication on 
issue of contributory negligence in 
general see Negligence § 806. 


Proof of intoxication see Evidence 


§ 694. 
50. Illinois Cent. R. Co. v. Crogin, 
71 Ill. 177; Louisville, etc., R. Co. v. 


Howser, 201 Ky. 548, 257 "Sw 1010; 
Southern Tract. Co. v. Kirksey, (Tex. 
Civ. A.) 222 SW 702. 


[a] Testimony of surgeon who 
saw the injured person immediately 
after the accident that he was then 
grossly intoxicated is competent as 
tending to show contributory negli- 
gence. Illinois Cent. R. Co. v. Cro- 
ein, 71 Pe Lit. 


[b] Evidence that when deceased 
was picked up his breath smelled of 
liquor, that he bad drunk beer short- 
ly before the injury, and was drunk 
between eleven and twelve o’clock of 
the day on which he was injured is 
admissible. Wabash R. Co. v. Prast, 
WOR) Wig Ass 167. 


[ec] That motorist was drunk at 
the time he was struck and killed at 
a crossing’ is admissible as tending 
to show negligence on his part. 
Southern Tract.°Co. v. Kirksey (Civ. 
A.,):222 SW 702 [rev on other grounds 
110 Tex. 190, 217 SW 139]. 


BL? SLouisvilleyy sete.» Ro ACo.. Vv. 
Howser, 201 Ky. 548, 357 SW 1010. 


Mich. 292, 137 NW 682. 


[a] Coasting.—In an action for 
injuries to a boy colliding with an 
engine on a sidetrack at grade, while 
coasting down a= street passing 
through a viaduct under the other 
tracks, evidence of the custom of 
boys coasting prior to the time of the 
accident, which was brought to the 
knowledge of defendant, with fur- 
ther proof of what it did to protect 
them against injury, is admissible 
on the question of contributory neg- 
ligence. Imus v. Ann Arbor R. Co., 
172 Mich. 292, 137 NW 682. 


{[b] Testimony as to other boys 
frequently playing on crossing is in- 
competent in an action for killing a 
minor, where the witness does not 
testify that he ‘had ever seen such 
minor on the crossing. Williams v. 
Pe aaivns R. Co., 68 S. C. 369, 47 SH 


55. Pittsburgh, etc., R. Co. v. Mc- 
Neil, (Ind. A.) 66 NE 777; Allman 
v. Gulf, etce., R. Co., 149 Miss. 489, 
115 S 594. 


56. Wabash R. Co. v. Glass, 32 F. 
(2d) 697. 

{a] Evidence that plaintifi’s fa- 
ther cautioned automobile driver to 
be careful is admissible to show that 
plaintiff was relieved of the neces- 
sity of repeating the caution. Wa- 
bash R. Co. v. Glass, 32 F. (2d) 697. 

57. Kansas City, ete.; RR.) Co. “y. 
Weeks, 1385 Ala. 614, 34 5S 16. 


[a] That person injured was not 
driving at the time is proper to. be 
considered in determining whether 
she was negligent in not alighting 
from the wagon and going forward 
to see if a train was approaching. 
Kansas City, etc., R. Co. v. Weeks, 
135 Ala. 614, 34 S 16. 

Evidence as to looking and listen- 
ing generally see supra § 2009. 

58. Chicago, etc., R. Co. v. Steele, 
(Tex. Civ. A.) 264 SW 5038. 


Evidence as to obstruction of view 
generally see supra § 2009. 


fuse to strike, on the railroad’s mo- 
tion, the answer of another passen- 
ger in the stage that he did not watch 
or notice other passengers, and that 
he could see those in front of him 
glancing up and down the track, as 
the driver did, Ellis v. Central Cali- 
fornia Tract. Co., 37 Cal. A. 390, 400, 
174 P 407, 412 (where the court ‘said? 
“Obviously, the witness or any wit- 
ness, whether a party to the action 
or not, is competent to give testi- 
mony as to any fact material and 
relevant to the issue of which he has 
obtained direct knowledge—that is, 
any fact which he has observed or 
acquired knowledge of through his 
own perception’’). 


60. See Motor Mas §§ 954- 
963; Nepigeaes §§ 586-59 


61. Lehigh Valley R. ae v. Kil- 
mer, 231 Fed. 628, 145 CCA 514 [cer- 
tiorari den 242 U. S2627737, Ee 13, 
61 L. ed. 535]; Chicago, etc., R. Co. 
v. Steele, (Tex. Civ. A.) 264 SW 503. 


[a] In determining whether em- 
ployed chauffeur was negligent in 
approaching a railroad crossing, the 
fact that his employer, the plaintiff, 
was beside him, and was looking out 
for an approaching train, may be 
considered. Lehigh Valley R. Co. v. 
Kilmer, 281 Fed. 628, 145 CCA 514 
[eertiorari den 242 U. S. 627, 387 SCt 
13,61 L. ed. 535]. 


Evidence as to motor vehicle driv- 
rege negligence generally see supra § 
005. 

62. See Motor Vehicles § 233; 
supra § 2005. 

63. Griffin v. Hustis, 234 Mass. 95, 
125 NE 387. 


64. Sykes v. Maine Cent. R. Co.,: 
111 Me. 182, 88 A 478. 


[a] Rule applied as to flagman at 
crossing at time. Sykes v. Maine 
@énts Ba.Cos, nt Mie 82s Soa andee 


65. See statutory provisions. 


66. Griffin v. Hustis, 234 Mass. 95, 
125 NE 387 (St. [1917] ce 246 § 3). 


and 


439 (52, 6.S,] 


[§ 2013] (12) Last Clear Chance.*? 
sue whether defendant by proper care and .caution 
could have avoided the accident after it knew or 
was chargeable with kriowledge of the injured per- 
son’s ertous position, °§ evidence is admissible to 
show what methods or precautions might have been 
In some jurisdictions 
evidence as to the situation and acts of parties pres- 
ent at the time of the accident only may be consid- 
ered on this issue,*® and where the train could not 
have been stopped, after the peril was discovered in 
time to avoid the accident, evidence of prior negli- 
In other jurisdictions, how- 


taken to avoid the accident.®® 


gence is immaterial.*? 


67. Last clear chance doctrine 
generally see supra §§ 1945-1948. 


68. See generally supra §§ 1946, 
1948. 
69. [a] Evidence held admissi- 


ble.—That the engineer might have 
done more to stop the engine than to 
put on the emergency brakes, and 
might have sanded the tracks or re- 
versed: the engine. Cleveland, etc., 
R. Co. v. Henson, 54 Ind. A. 349, 102 
NE 399. 


70. Johnson v. Director Gen. 
Railroads, 81 N. H. 289, 125 A 147. 


71. Johnson vy. Director Gen. 
Railroads, supra. 


[a] Thus, where the train could 
not have been stopped in season to 
prevent the accident if the engineer 
saw plaintiff's automobile on the 
crossing, failure to stop is not negli- 
gence of the trainmen, and_ negli- 
gence in its speed, eondition of 
brakes, or the fact that a freight car 
was in front of the engine is imnra- 
terial on the question what the train- 
men could do at the time in the exist- 
ing situation with means at their 
command to prevent a collision not- 
withstanding the traveler’s negli- 
gence. Johnson y. Director Gen. of 
Railroads, 81 N. H. 289, 125 A 147. 


72, Payne v. Healey, 138 Md. 86, 
114 A 693; Cowherd v. Missouri Pac. 
Fn CO, 218 Mo. A. 688, 268 SW 107. 


[a] Thus, in an action for per- 
sonal injuries and damages to an au- 
tomobile picked up by a railroad en- 
gine at a crossing and carried over 
three hundred feet until it collided 
with a semaphore, although it was 
not sought to hold defendant liable 
for the collision between the train 
and tthe automobile, evidence whether 
those operating the train used prop- 
er care and caution before and while 
erossing the street is admissible to 
aid in the determination of the ques- 
tion whether by proper care and cau- 
tion they could have avoided the col- 
lision between the automobile and 
the semaphore after they knew, or by 
reasonable care and caution could 
have known, of plaintiff's perilous 
situation. Payne v. Healey, 138 Md. 
86, 114 A 693. 


73. Cross references: 

As raising question for court or jury 
see infra § 2026. 

As to ownership and operation of 
road see supra § 1193. 

Degree of proof see supra § 1973 et 
seq. 

In action for wrongful death see 
Death §§ 175, 176. 


of 


of 


74, See Evidence §§ 1730-1806. 
75. See Negligence §§ 8383-849. 
76. [a] Evidence held sufficient 


to show that: (1) Certain rules of 
the company introduced in evidence 
had not been verbally modified, or at 
least that no modifications had been 


RAILROADS 


On the is- 


negligence.*? 


General. 


put in foree, Lindenbaum v. New 
York, ete., R..Co., 19% Mass. -314, 84 
NE 129. (2) Child killed was a trav- 
eler on the highway, and not a tres- 
passer on the railroad right of way. 
Johnson v. Rutland R. Co., 93 Vt. 
132, 106 A 682. (8). Dead horse on 
the right of way was killed by a 
train. Great Northern BR. Co. v. En- 
nis, 236 Fed, 17, 149° CCA. 227; .. (4) 
Night of the accident was dark. 
Baldwin v. Pacific Electric R. Co 

(Cal, A.) 274 P 72 [den reh (A.) 273 
P 155]. (5) Person injured at pri- 
vate crossing was an invitee. Terre 
Haute, ete., .Tract. Co. -v. Merrell; 
(Ind. A.) 164 NE 307. (6) Plaintiff 
was not a,trespasser in going upon a 
plank walic laid over an excavation 
which defendant was making under 
its track where it crossed a ‘ies 


street. Galveston, etc., R. Co. 
Schuessler, 56 Tex. Civ. A. 410, 126 
SW 1147. (7) Plaintiff was the own- 


er of the injured horse and See: 
(Flanery v. St. Louis, etce., 
129. Mo. A. 652, 108 Sw 575) Fey m 


damaged automobile (Carreno  v. 
Russell, 32 Porto Rico 248). (9) 
“Split-switch” at the crossing had 


not been approved by the railroad 
commissioners. Brunelle v. Grand 
Trunk. R. | Co:,. 48 Ont. L., 220: | (10) 
Some trainman, with apparent au- 
thority, directed plaintiff, whose way 
was blocked by cars, to go between 
them. Spain v. St. Louis, etce., R. 
Co., (Mo. A.) 190 SW 358. (11) Train 
was moving in a specified direction. 
Luten v. Missouri, etc., R. Co., (Tex. 
Civ. A.) 184 SW 798. 


{b] Evidence held insufficient to 
show that: (1) Deceased approached 
the crossing along the public road, 
and not along the railroad _ track. 
Kerr v. Bush, (Mo. A.) 215 SW 393. 
(2) Deceased was upon the tracks in 
front of the engine, so as to make 
applicable the statute imposing ab- 
solute liability. Curtis v. Louisville, 


etc., R. Co., 232 Fed. 109, 146 CCA 
301 (Tennessee). 
-[c] Accuracy of demonstration. 


—Where defendant’s testimony, on 
which it attempts to base a mat'he- 
matical demonstration of the respec- 
tive positions of an automobile and 
the front car of the train, is in con- 
flict with that for plaintiff, the jury 
are not bound to accept it as accu- 
rate. Hines v. Johnson, 264 Fed. 465. 


77. [a] Evidence held sufficient 
to sustain a recovery for injuries: 
(1) In general. Southern R. Co. v. 


Douglass, 144 Ala. 351, 89 S 268; 
Jonesboro, ete., R, Co. v. Moody, 
(Ark.) 102 SW’ 375; St. Louis, etc., 


RR. Co, v.. Hvans, 80 Ark. 19, 96 SW 
616; Zipperlen v. Southern Pac. Co., 
. A. 206, 93 P 1049; Louisville, 

etc., R. Co. v. Stafford, 146 Ga. 206, 
; Georgia Cent. R. Go. We 

North, 129 Ga. 106, 58 SE 647; South- 
ern R. Co. v. King, 128 Ga. 383, 57 
SESS Gara LRANS 829; Cleveland, 
etc., R. Co. v. Stewart, 161 Ind. 242, 


[§ 2014] c. Weight 


Ca 


Eg 2019-2014 


ever, it is competent to prove that those in charge 
of the train were unable to avert the collision after 
the peril was discovered on account of their prior 


and Sufficiency’*—(1) In 


The rules relating to the weight and suf- 
ficiency of the evidence in civil actions in general,?* 
particularly in actions for negligence,’® govern and 
control the weight and sufficiency ef the evidence in 
an action for injuries or death sustained in an acci- 
dent at a railroad crossing, as to all the essential 
facts in issue,*® and to sustain a recovery by verdict 
or judgment for plaintiff,’” or to sustain a verdict or 


68 NE 170; Pence v. Chicago, etc., 
R.. Co., 79 Iowa 389, 44 NW 686; 
Whatley v. Chicago, ete., R. Co., 123 
Kans (1875! °253..4.P. L096: ~ Calxint ive 
Schaff, 118 Kan. 196. 234'P 1006; Job 
vy. Grand Trunk Western R. *Co., 245 
Mich. 358, 222 NW 7238; Holmes v. 
Missouri Pac. R. Co., 207 Mo. 149, 105 
SW 624; Chicago, etc., R. Co. v. Rus- 
sell, 72 Nebr. 114, 100 NW 156; Hop- 
per v. West Jersey, etc., R. Co., 7 N. 
J. Mise. 286, 145 A 229; Van Note v. 
New York, ete., R: Co., 3 N. J. Mise. 
963,\ 130° Ar 3708 Sayer ve King) 320 
App. Div. 624, 47 NYS 420; Bennett 
v. New York Cent., etc., R. CoF 16 
NYS 765 [aff 133 N. Y. 563 mem, 30 
NE 1149 mem]; Oklahoma, etc., R. 
Co. v. McGhee, 84 Okl. 116, 202 P O77; 
Oklahoma, etc., R. Co. v. Wilson, 84 
Okl. 118, 202 P O75; Corrigan v. Penn- 
sylvania Cope 21s: Pa. 336, 67 A 619; 
Byron v. New Jersey Cent. R:NCo:, 
215 Pa. 82, 64 A 328; McCarthy V. 
Philadelphia, ete; sRY Co., Ai Pa aoe 
60 A 778; Nashville, etc., RCo 

Lawson, 105 ee 639, 58 SW 480: 
Galveston, ete:,) Ri, Co. "v. Matula, 19 
Tex.-577, 15 SWrd735 19. Siw 376: Mis- 
souri, ete., R. Co. v. Reynolds, (Tex. 
Civ. A.) 136 SW 279; Gulf, ete., R. 
Co. v. Holland, 27 Tex. Civ. A. 397, 
66 SW 68; Gulf, ete. RA Cory Mar- 
chand, 24 Tex. Civ. 47, 57 SW 860; 
De Maine v. Washington Southern 
R. Co.; €Va.) 27 SEY 437; Vance -—yv. 
Ravenswood, ete., R. Co., 53 W. -Va. 
338, 44 SE 461. (2) To child. Pitts- 
burgh, ete., R. Co. v. Broderick, 56 
Ind. A. 58, 102 NE 887; Louisville, 
ete. JR. Co. Ne, ANDULE A 150 NGyonss be 
151 SW 14; Harrington v. Butte, ete., 
R-Co., 39 Mont. 299, 102) PASSO; Tex- 
as} etc., R: Co. cv. Brouillette, 59 Tex. 
Civ. A. 337, 126 SW 287; Delvaux v. 
Kewaunee, etc., R. Co., 161 Wis. 554, 
154 NW 3880. (3) To horse or horse 
and vehicle. Cleveland, ete., R. Co. 
v. Cyr,*43 Ind. A. 19; 86 NE 868; 
Wheelock v. Erie R. Co., 61 Pa. Su- 
per. 145; Pedlar v. Canadian North- 
ern R. Co., 20 Man. 265. (4) To mo- 
torist. 
v. Biggs, (Ark.) 28 SW (2d) 68; Tex- 
as, ete., R. Co. v. Singler, (Tex. Civ. 
A.) 28 SW (2d) 946. (5) To ares 
vehicle (Savannah, etc., R. Co. v. 
Rowell, 28 Ga. A. 191, 110 SE 513; 
Kggert v. Pennsylvania COn So, Tt. 
A. 58; Midland Valley R. Co. v. Law- 
horn, 81 Okl. 288, 198 P 686) “(6) 
stalled on crossing and struck by 
train (Huth v. New Jersey Cent. R. 
Co., 82 Pa. Super. 517; Chesapeake, 
etc, R. Co. v. Hunter, 120 Va. 699, 91 
SE 481), CR YLo oceupant of auto- 
mobile or other vehicle. Atlantic 
Coast Line R. Co. v. Jones, (Fla.) 
123 S 920; Midland Valley R. Co. v. 
Maverick, 111 Okl. 201, 223 P 656; 
Ft. Smith, ete, R. Co. v. Jones, 63 
Okl, 228, 163 P 1110; Director Gen. 
of Railroads: v. Lucas; 130 Va. 212, 
107: SH. 675. (8) To pedestrian at 
night @llinoig», Cent... -R.. -Golt._v. 
Holmes, 196 Ky. 303, 244 SW 768) 
(9) at permissive crossing, by back- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Kansas City Southern R. Co. - 


§§ 2014-2015] 


judgment for defendant,’® as the case may be. 


These rules apply as to 
weight and sufficiency of the evidence to sustain a 
recovery for injuries or death caused by reason of 
defects or obstructions at a railroad crossing,’® ex- 
cessive or unlawful speed,*® or by negligence in main- 
taining signals, gates, or flagmen*! at the crossing, 
or with regard to hghts, signals, or lookouts from 
of last clear chance,** 
or on the question whether defendant’s employee 
acted in such an emergency as to excuse his failure 


Applications of rules. 


the train,‘? or on the theory 


to use ordinary eare.$* 


ing engine (Forno v. Pennsylvania R. 
Co., 284 Pa. 538, 838 A 406). (10) For 
injuries due to a horse’s being fright- 
ened by negligent escape of steam 
(Crecelius v: Atchison, etce., R. Co., 
92 Kan. 91, 1389 P 1194; Galveston, 
ete. Pe Cor tv. West,! (Pex? ‘Civ. “A,) 
155 SW 343; St. Louis Southwestern 
By ‘Cor v WNelson, “Clex.) Civ.) A.) “11 
SW 1062), (11) or by car standing on 
‘highway at a crossing (Cleveland, 


etc., R. Co. v. Wynant, 134 Ind: 681, 
34 NE 569; Brush v. Grand Trunk R. 
Coz, 79s Mich. i512, +146 NIWV 212). 


(12) For injuries by being run over 
by a train after being struck by an 


object swinging from a car. St. 
Louis, ete., R. Co. v. Carr, 94 Ark. 
246, 126 SW 850. 

[b] Evidence held sufficient to 


sustain a recovery for death: (1) In 
general. Birmingham Southern R. 
Co, v. Harrison, 203 Ala. 284, 82 S 
534; Memphis, etc., RR. Co. ve Thomp- 
son, 138 Ark, 175, 210 SW 346; Geor- 
gia Cent. R. Co. v. Henson, 121 Ga. 
462, 49 SE 278; Central of Georgia 
FR. Co. ‘v. Garsen, 19 Ga! A.°.413, 91 
SE 517; Soucie v. Payne, 299 Ill. 552, 
132 NE 779; Moore y. Bloomington, 
ete. Co. 2b. Tl. VA, 546° [rev on 
gther grounds 295 Ill. 63, 128 NE 
721]; Platter v. Minneapolis, ete., R. 
Co., 162 Iowa 142, 143 NE 992; Em- 
mons v. Minneapolis, etc., R. Co., 92 
Minn. 521, 100 NW 364; Towns v. 
Rome, etc., R. Co., 4 Silv. Sup. 332, 
8 NYS 137 [aff 124 N. Y. 642 mem, 27 
NE 412 mem]; St. Louis-San Fran- 
cisco R. Co. v. Hakins, 141 Okl. 256, 
284 P 866; St. Louis-San Francisco 
R. Co. v. Wheeler, 108 Okl. 139, 235 
P 498; St. Louis-San Francisco R. 
Co. v. Rundell, 108 Okl. 132, 235 P 
491; Snipes v. Davis, 143 S. C. ee 
Tish 560s -lexas, ete: ik. Co, 
Miles, (Tex. Civ. 5A) 192 SW 1139, 
(2) Of automobile driver, although 
her principal witnesses made contra- 
dictory statements. Chicago, etc., R. 
Co. v. Prohl, 64 Ind. A. 302, 115 NE 
962. (3) Of automobile driver struck 
by train after being invited by brake- 
man to pass around caboose blocking 
crossing. Patton v. Grand Trunk 
Western R. Co., 236 Mich. 173, 210 
NW 309. (4) Of child. Halbert v. 
Louisville, ete., R- Co., 186 Ill. A. 
508; Martindale v. Oregon, ete., R. 
Co., 48 Utah 464, 160 P 275. (5) Of 
horse struck. by train. Succop v. Bal- 
‘timore, etc., R. Co., 58 Pa. Super. 246. 
(6) Of occupant of motor vehicle 
(Texas, etc., R. Co. v. Ray, (Tex. Civ. 
A.) 287 SW 91), (7) although evi- 
dence for plaintiff was of a negative 
character, while that of defendant, 
supported by a greater number of 
witnesses, tended strongly to show 
nonexistence of negligence (Louis- 
Ville, etc., R. Co. v. Curtis, 233 Ky, 
276, 95 SW (2d) 398). (8) Of Bivens 
car conductor. Coulter v. Illinois 
Cent. R. Co., 184 Ill. A. 208 faff 264 
Ill.-414, 106 ‘NE 258]. (9) Of street 
railway employee, repairing track. 
Glénnv. St.' Louis; ete. BRo.€o.,, 94 
Kan 33, 145 PF 865). (10)- Ins a statu- 
tory action for the negligent killing 
of plaintiff's husband. Middle Ten- 


[52 C. J.—28] 
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ordinanee.®® 


Injury in another state. 
nance regulating the duty of railroad companies at 
crossings does not govern the ease in the state where 
the injury occurred precludes a recovery under such 


[52 C.J.] 433 


Testimony that an ordi- 


[§ 2015] (2) Place of Accident. The general 
rules*® also apply as to the weight and sufficiency of 
the evidence, which may be circumstantial,’7 on the 
issue that the place where the accident happened was 
a publie crossing, 
the railroad tracks are crossed by a public street 


or in other words a place where 


or highway,*® or a crossing bridge or part thereof that 


nessee R. Co. v. 
490, 184 SW 20. 


[ce] Evidence held insufficient to 
sustain a recovery for injuries: (1) 
In general. Chicago, ete., R. Co. v. 
Clarkson, 147 Fed. 397, 77 CCA 575; 
Church v. Northern Pac. R. Co., 31 
Fed. 529; Seaboard Air Line R. Co. 
v. Myrick, 91 Fla. 918, 109 S 193; 
Southern R. Co. v. Mouchet, 3 Ga. A. 
266, 59 SE 927; Freitag v. Union 
Stock Yards, etc., Co., 180 Ill. A. 268 
[writ of error dism 262 Ill. 551, 104 
NE 901]; Mobile, etc., R. 
nett, 127 Miss. 413, 90 8 113; 
cago, "etet Rio. v. ‘Roberts, 72 Nebr. 
539, 101 NW 2; Schooler v. New York 
Cent., etc., R. Co., 80 NYS 800; Lusk 
Viieurbyetl Ok. 182, 159 ee 855, 176 


MeMillan, 134 Tenn. 


P 80; Grant v. Philadelphia, ete, ane 
Co:, 205. Paz - 266,647 A463 5 Connor 
CoeNew i vorks. eter, “RAC. (28 Roa, 


560, 68 A 481; Norfolk Southern R. 
Co. v. Smith, 122 Va. 302, 94 SE 789; 
Alyea v. Canadian Northern R. Co., 


29 OntWN 100. (2) To automo- 
bile driver. Varnum y. Union Pac. 
R. Co., 112 Nebr. 340, 199 NW 503. 


Ss) To motor vehicle. Greiner v. 
Pennsylvania Co., 198 Ill. A. 260; 
Mack y. Atlantic City R. Co., 92 Pa. 
Super. 455. (4) To occupant of au- 
tomobile or other vehicle. Nashville 
R. Co. v. Byars, 233 Ky. 309, 25 SW 
(2a) 733; Tynon v. Missouri Pac. R. 
(for ain! Nebr. 810, 165 NW 148; Mor- 
ris v. Chicago, ete., . Co., 101 Nebr. 
479, 163 NW 799. (5) To trespasser 
alighting from moving train. Louis- 
ville, ete., R. Co. v. Daniel, 104 SW 
344, 31 KyL 944, 


{d] Evidence held insufficient to 
sustain a recovery for death: 
general. Columbus, etc., R. Co. v. 
Buford, 150 Miss. 832, 116 S 817; 
Payne vy. Hill, (Tex. Civ. A.) 242 Sw 
302. (2) Of child. McNulty v. St. 
Louis, ete., R. Co., 166 Mo. A. 439, 148 
SW 978. (3) By being caught on the 
pilot of defendant’s engine while 
erossing track at night. Kratka v. 
Boston, etc., R., 162 App. Div. 196, 147 
NYS 751. 


[e] Verdict contrary to evidence.— 
Where, in an action for injuries, the 
deposition of the person injured as to 
the absence of the flagman at the 
crossing and as to the manner the ac- 
cident occurred is unsupported by any 
evidence and is,contradicted by the 
testimony, not only of the railroad 
employees, but of disinterested wit- 
nesses, including an automobile driv- 
er who had been stopped at the cross- 
ing by the flagman before plaintiff 
reached there, a verdict finding for 
plaintiff on all special issues submit- 
ted is clearly against the preponder- 
ance of the evidence. Schaff v. Verble, 
(Tex. Civ. A.) 240 SW 597. 


78. [a] Evidence held sufficient 
to sustain verdict or judgment for de- 
fendant: (1) In general. Jennings 
ve (Baltimore; ete., R. Co. 195 Ti. A. 
643... (2) For ‘death of motorist. Hein- 
en v. Atchison, etce., R. Co., 125 Kan. 
612, 266 P 35; Taliaferro v. Pere 
Marquette. R. Co., 249 Mich. 281, 228 
NW 778. (3) For death of pedestrian. 
Million vy. Louisville, ete., R. Co., 


Ky. 788, 271 SW 1085; 
Chesapeake, etc., R. Co., 182 Ky. 409, 
206 SW 641; Snipes Vv. Davis, 143 8.c. 
300, 141 SE 561. (4) For injuries to 
motorist at private crossing. Simp- 
son v. Louisville, ete, R. Co., 207 Ky. 
623, 269 SW 749. (5) For injuries to 
occupant of automobile. Graham v. 
eee Cent: R. Co: 185 Ky 2270) 245 


Gullett v. 


79. [a] Evidence held sufficient to 
sustain a recovery: (1) In general. 
Georgia, etc., R. Co. v. Parks, 93 Ga. 
228, 18 SE 652; Louisville, ete., R. 
Cos Vi Pritchard, 131 Ind. 564, 31 NE 
358, 31 AmSR 451; Metzler v. Phil- 
adelphia, eter ae Co., 28 Pa. Super. 
180. (2) For death of pedestrian in 
passing between cars on the crossing. 
Ball v. Great Northern R. Co., 142 
Minn. 31, 170 NW 847. (3) For inju- 
ries from plaintiff's foot becoming 
caught. Angel v. Grand Rapids, ete., 
R. Co., 198 Mich. 9, 164 NW 538; St. 
Louis Southwestern R. Co. v. Mat- 
thews, (Tex. Civ. A.) 164 SW 1092. 
(4) For injuries to minor by defend- 
ant’s negligence in blocking street for 
more than five minutes in violation 
of ordinance and in suddenly moy- 
ing cars upon plaintiff without warn- 
ing, at rate forbidden by ordinance. 
Houston, etc., R. Co. v. Price, (Tex. 
Civ. A.) 192 SW 359. (5) For injuries 
to horse and rider by fall of horse on 
defective crossing. Wichita Valley 
R. Co. v. Meyers, (Tex. Civ. A.) 248 
SW 444. (6) For rheumatism caused 
by ‘delay on cold night by reason of 
bloeked crossing. Cowdrick v. New 
York-Cent. R. Co., 65 Pa. Super. 416. 


Weight and sufficiency of evidence 
as to defects and obstructions gener- 
ally see infra § 2017. 


80. See infra §§ 2016, 2019. 

81. See infra §§ 2016, 2018. 

82. See infra §§ 2016, 2020, 2021. 
83. See infra § 2025. 

84. [a] Evidence held insufficient 


to show such excitement on the part 
of an employee on the engine whose 
duty it was to turn the angle cock to 
stop the engine as to excuse his 
failure to use ordinary care. Mis- 
souri, etc., R. Co. of Texas v. Reyn- 
olds, (Tex. Civ. A.) 1386 SW 279. 


85. Holder v. Illinois Cent. R. Co; 
217 Ky. 759, 290 SW 698. 


86. See supra § 2014. 


87. Anderson v. Chicago, ete., R. 
Co., 243 Ill. A. 337. And see cases in- 
fra notes 88-92. 


[a] Where evidence is circum- 
stantial, the facts must be so clearly 
related to each other that the fact 
that the accident happened on the 
crossing is the only conclusion that 
can reasonably be drawn therefrom. 
Anderson v. Chicago, etc., R. Co., 243 
Ill; A. 337. 


88. [a] Evidence held sufficient 
to show: (1) That the accident hap- 
pened on or ata public highway cross- 
ing. Central of Georgia R. Co. v. 
Dixon, 32 Ga. A. 686, 124 SH 367; 
Lerette v. Davis, 225 Ill, A. 93 [aff 
306 Ill. 348, 187 NE 811]; Christmann 
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defendant was bound to keep in repair;®® or on 
the issue whether the crossing was within the limits 
of a municipal corporation,®® or whether it was a 
private crossing ;°! or on the issue that the accident 
happened on a defective approach to a erossing.®? 


The fact that the 
place where the accident occurred had by license 
or custom become recognized and used as a public 
crossing may be shown by circumstantial evidence.®* 


Crossing by license or custom. 


v. Illinois Cent. R. Co., 199 Ill. A. 139; 
Louisville, ete., R. Co. v. Ueltschi, 
97 SW 14, 29 KyL 1136; Louisville, 
ete., R. Co. v. Roberts, 8 SW 459, 10 
Kyl 528; Jones v. St. Louis-San 
Francisco R. Co., (Mo.) 220 SW 484; 
Kerr v. Bush, (Mo. A.) 215 SW 393; 
Owen v. Delano, (Mo. A.) 194 SW 756; 
Smedis v. Brooklyn, etce., R. Co., 88 
N. Y. 18; Lewis v. Rio Grande West- 
ern R. Co., 40 Utah 483, 123 P 97; 
Shiveley v. Norfolk, etc., R. Co., 125 
Va. 384, 99 SE 650; Brunelle v. Grand 
Trunk R. Co., 43 Ont. L. 220. (2) That 
the way at which the collision oc- 
curred was a highway within the 
meaning of a statute requiring a bell 
to be Tung or whistle blown at any 
highway or townway crossed by a rail- 
road at the same level. Giacomo v. 
New York, etc., R. Co., 196 Mass. 192, 
81 NE 899. (3) That decedent when 
killed was on the highway crossing. 
Chicago, ete., R. Co. v. Talbot, 299 
Fed. 945; Kerr v. Bush, 198 Mo. A. 
607, 200 SW 672. (4) That decedent 
was killed at a sidewalk where he 
had a right to be, where his body was 
found near a sidewalk crossing, and 
from the blood marks on the. track 
it appeared that he was struck while 
erossing thé track on the sidewalk, 
‘and was dragged several feet beyond 
it, although he was last seen alive 
walking through defendant’s yards. 
Phillips v. Milwaukee, etc., R. Co., 
77 Wis. 349, 46 NW 5438, 9 LRA 521. 
(5) In an action against a lumber 
company for injuries from a fall of 
plaintiff's horse into a pit dug by de- 
fendant in constructing a train road, 
that the pit was dug in the highway. 
Jones v. Tremont Lumber Co., 139 La. 
616, 71 S 862. 


{b] Evidence held insufficient to 
show: (1) That the accident happened 
on or at a public highway crossing. 
Sims v. Alabama, etc., R. Co., 197 Ala. 
151, 72 S 328; Follett v. Illinois. Cent. 
R. Co., 209 Ill. A. 81; Chesapeake, etc., 
R. Co. v. Young, 146 Ky. 317, 142 SW 
709; Akerson vy. Great Northern R. 
Co., 158 Minn. 369, 197 NW 842; Reck- 
tenwald v. Erie R. Co., 114 App. Div. 
490, 99 NYS 1094; Tereszko v. New 
York Cent., etc., R. Co., 96 App. Div. 
615, 88 NYS 561; Ogden v. Pennsyl- 
Wanila th. Co. Cra.) 16 .Ar 353. * (2) 
That deceased was killed on or ata 
public crossing. Anderson v. Chicago, 
etc., R. Co., 243 -Ill. A. 337; -Goff v. 
Atlantic Coast Line R. Co., 179 N. C. 
216, 102 SE 320; Cooper v. Southern 
R. Co., 153 Va. 93, 149 SHE 444. (8) 
That plaintiff was injured while upon 
the street at the crossing at which a 
flagman was stationed. Strickland v. 
New York Cent., etc., R. Co., 88 App. 
Div. 367, 84 NYS 655. 


[c] Prima facie evidence.—Pvi- 
dence that a traveled public way 
crossed a railroad track at the point 
in question, that cattle guards had 
been constructed in the track on ei- 
ther side of the way, and that public 
funds and road labor had been ex- 
pended on the road is prima facie suf- 
ficient to establish the existence of a 
public way at such point. Baltimore, 
etc., R. Co. v.Faith, 175 Ill; 58, 51 NE 
807. [aff 71 Til, A. 59], 

[ad] Maintenance and use by pub- 
lic.—Evidence that a highway which 
erosses a railroad is maintained by 
the public and used by the people gen- 
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erally in crossing the railroad war- 
rants an inference that the highway 
is a public crossing. Atlantic Coast 
Line R. Co. v. Bradshaw, 34 Ga. A. 360, 
129 SE 304. 

[e] Position of body.—(1) Evi- 
dence that decedent’s mutilated body 
was found four feet beyond the rail- 
road crossing is insufficient in itself 
to permit an inference that decedent 
was injured by an engine or car while 
on the crossing. Olsen v. Erie R. Co., 
99 N. J. L. 485, 124 A 367. (2) Tes- 
timony of plaintiff's witnesses to fix 
as the place of the accident a cross- 
ing, a third of a mile from which de- 
ceased’s body was found on the rail- 
road track, one of them testifying 
to seeing the accident but saying noth- 
ing about it for a week, the others 
(plaintiffs) as to what they found 
along the track, is out of harmony 
with all human observations, reason, 
and experience, and where contradic- 
tory of the undisputed facts, a find- 
ing, based solely on it, is so against 
the great weight and preponderance 
of the evidence that it should not be 
permitted to stand. Houston, etc., R. 
Co. v. Lavine, (Tex. Civ. A.) 255 SW 
448 [dism (Commn. A.) 267 SW 1114]. 


[f] Photographs (1) showing the 
maintenance of a sign reading ‘‘Rail- 
road Crossing Look Out for Cars” are 
sufficient proof that the crossing was 
a public one, in the absence of oth- 
er evidence. Taylor v. Missouri Pace. 
R.-’ Co. QWs VA.) 2575 SWe 511.5% (2) 
Photographs as evidence generally 
see Hvidence §§ 1115—-1125.' 


Character of crossing generally see 
supra §§ 1768-1772. 


89. [a] Evidence held sufficient 
to support a finding that plaintiff was 
injured while on the part of a street 
bridge over the tracks of defendant 
railroad, which it was obliged to keep 
in condition for travel. Schmitt v. 
ap enwels, 138 Minn. 474, 164 NW 

5 be 


90. [a] Evidence held sufficient 
to show: (1) That the crossing was 
within the limits of a city. Mitchell 
v. St. Louis, ete., R. Co., 122 Mo. A. 
50, 97 SW 552. (2) That the acci- 
dent happened at a point within the 
corporate limits where defendant was 
bound to observe a speed ordinance. 
Texas, etc., R.. Co. v. Ball, 38 Tex. Civ. 
A. 279, 85 SW 456. (3) That the ave- 
nue at the crossing of which the 
collision occurred was a public thor- 
oughfare in a city, and was traveled 
at the point of the collision. Turney 
Oe ee R. Co., 155 Mo. A. 518, 135 


[b] Evidence that accident hap- 
pened at intersection of two streets 
in a certain city is sufficient to es- 
tablish the fact that the place where 
the accident occurred was within the 
corporate limits of the city. Cox v. 
St. Louis, etc., R. Co., 193 Ill. A. 596. 

91. [a] Evidence held sufficient 
conclusively to show that the rail- 
road crossing was. private. Pennsyl- 
vania R. Co. v. Breeden, 154 Md. 91, 
140 A 82. 

,, 92. Wilson v: 
Co., 158 Ill. A. 604 


[a] Evidence that walkway con- 
nected with crossing was built by the 
railroad company, the manner in 


Baltimore, etc., R. 


Ee ae 


¥ 


[§ 2016] (3) Cause of Injury.°* To support a 
recovery the evidence for plaintiff must be of such 
weight and sufficiency as to establish that the injury 
or death sued for was caused by some act or omis- 
sion on the part of defendant,®® with respect to the 
train in question,®® and that such act or omission con- 
stituted negligence,®’ and was the proximate cause 
of such injury or death.®’ As in actions for negli- 


which it was built, and that the com- 
pany continued to repair and control 
it, justifies a finding that it was part 


of the approach to the crossing. Wil-. 


son v. Baltimore, etc., R. Co., 158 Ill. 
A. 604. i 


93. Marrero v. American R. Co., 33 
Porto Rico 201; Houston, etc., R. Co. 
ee 44 Tex. Civ. A. 288, 98 SW 


[a] Evidence: held sufficient to 
Support a finding that the railroad 
permitted the establishment of a road 
across the tracks and invited the pub- 
lic to use it as a crossing. Waco, etc., 
R. Co. v. Simmons, (Tex. Civ. A.) 292 
SW 636. 

(1) 


[b] Evidence held insufficient: 
To warrant a finding that decedent 
was killed while attempting to cross 
defendant’s railroad tracks at a point 
where a much used path led over 
them. Atchison, etc., R. Co. v. De Se- 
dillo, 219 Fed. 686, 135 CCA 358. (2) 
To show a permissive way over rail- 
road tracks to support a recovery for 
a boy’s injuries. Conn v. Pennsylva- 
nia R. Co., 288 Pa. 494,186 A779. (3) 
To show such use of a private cross- 
ing as to make the running of a train 
without lookout or taking other pre- 
cautions for the safety of persons 
thereon evidence of willfulness or 
wantonness. Teitsort v. Illinois Cent. 
R. Co., (Mo.) 15 SW (2d) 779. 


94. In actions for negligence gen- 
erally see Negligence §§ 835-837. 


95. [a] Evidence held sufficient 
to establish: (1) That deceased was 
struck and killed by one of defen'd- 
ant’s trains. Chicago, ete., R: Co. v. 
Gunderson, 174 Ill. 495, 51 NE 708 
[aff 74 Ill. A. Frechett v. Illi- 


Cleve- 
land, ete., R. Co. v. Clark, 52 Ind. A. 
646, 99 NE 777. (3) That the person 
injured, a boy, stopped and stood be- 
tween two tracks to let a switch en- 
gine go by, and, in attempting to get 
out of its way, backed into a freight 
train behind. Houston, etc., R. Co. v. 
Roberts, (Tex. Civ. A.) 201 SW 674. 


[b] Evidence held insufficient to 
establish: (1) That deceased was 
killed by defendant’s train. Young v. 
Hrie R. Co., 158 App. Div. 14, 143 NYS 
176. (2) Whether decedent was killed 
by defendant’s train or the train of 
another company. Strock. v. Louis- 
pits etc., R. Co., 145 Ky. 150, 140 SW 


Matters to be proved generally see 
supra § 1970. 


96. [a] Evidence held sufficient 
to support a finding that a pedestrian 
was struck, as alleged, by a train run- 
ning at an unlawful speed, and with- 
out giving signals of its approach. 
Lewis v. Rio Grande Western R. Co., 
40 Utah 483, 123 P 97. 


97. See infra § 2017. 


98. [a] Evidence held sufficient: 
To sustain a verdict or finding that 
the injury or death was caused by 
negligence of the railroad company: 
(1) In general. Missouri Pac. R. Co. 
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gence in general,®® direct evidence is not essential 
for this purpose, but the fact of defendant’s neg- 
ligence being the proximate cause may be shown by 
circumstantial evidence,? and where such evidence is 
of such strength and character as to warrant an 
inference or reasonable probability, from the facts 
proved, that defendant’s negligence caused the in- 
jury, it is sufficient to support a recovery, although 
plaintiff’s evidence is directly contradicted in every 
essential particular.* ‘Such evidence, however, is not 
sufficient if it merely raises a surmise or conjecture 
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that defendant’s negligence was the proximate cause,® 


v. Elvins, 176 Ark. 7387, 4 SW (2d) 
528; Central of Georgia R. Co. v. Dix- 
on, 32 Ga. A. 686, 124 SE 367; Elgin, 
etc., R. Co. v. Hoadley, 220 Ill. 462, 77 
NED 251 —fafft 122° Ty A. 165]; Pitts- 
burg, etc., R. Co. v. Robson, 204 Il. 
254, 68 NE 468; Buszkiewicz v. Chi- 
cago, ete., R. Co.,'207 Illi’ As 13° Com- 
stock v. Great Northern R. Co., 157 
Minn. 345, 196 NW 177; Alabama, ete., 
R. Co. v. McGee, 117 Miss. 370, 78 S 
296; Collette v. Bdston, ete., R. Co., 
83 N. H. 210, 140 A 176; Stone v. Bos- 
ton, ete, Ri Co., 720N., Hy 206,55 A359: 
Gerringer v. North Carolina R. Co., 
146 N. C. 32,59 SE 152; Schaff v. Mer- 
chant, (Tex. Civ. A.) 212. SW .970 
(death of truck driver); Gulf, étc., 
R. Co. v. Dolson, 38 Tex. Civ. A. 324, 85 
SW 444; Lewis v. Rio Grande West- 
ern R. Co., 40 Utah 483, 123 P ‘97 
(death); Ritter v. Chicago, etce., R. 
Co.,. 128 Wis. 276, 106 NW_ 1103; 
Schaidler vy. Chicago, etc., R. Co., 102 
Wis. 564, 78 NW 732; Heath v. Stew- 
art, 90 Wis. 418, 68 NW 1051. (2) In 
colliding with an automobile or other 
vehicle (Firth v. Southern Pac. Co., 
44 Cal. A. 511, 186 P 815; Western, 
etc., R. Co. v. Coca-Cola Bottling 
Works, 35 Ga. A. 350, 133 SE 282; 
Hintz v. Michigan Cent. R. Co., 140 
Mich. 565, 104 NW 238; Stoeckle v. 
St. Louis, etc., R. Co., 214 Mo. A. 124, 
258 SW 58) (3) stalled on the crossing 
(San Antonio, etc., R. Co. v. Moore, 
(Dex. Civ. A.) <208 SW. 754). (4)) In 
failing to give proper warning, violat- 
ing the speed limit, and blocking the 
view of an approaching train. An- 
gell v. Chicago, ete., R. Co., 97 Kan. 
688, 156 P 763 [reh den 98 Kan. 268, 
157 P1196]. (5) In striking a pedes- 
trian while crossing a street. Baker 
v. Shafter, (Tex. Civ. A.) 208 SW 961 
[rev on other grounds (Commn. A.) 
231 SW 349]. (6).To show that colli- 
sion with a truck stalled on the track 
was not caused by defendant’s negli- 
gence. Davis v. New York, etc., R. 
Co., (Mass.) 172 NE 214. (7) In an 
action for injuries to plaintiff’s wife 
from fright, to show that the negli- 
gence of trainmen was the proximate 
cause of the injury, rather than the 
condition of the person injured. St. 
Louis Southwestern R. Co. v. Mur- 
dock, 54 Tex. Civ. A. 249, 116 SW 
139. (8) In action for death of an oc- 
cupant of a motor vehicle in collision 
with a train, to sustain a finding that 
negligence of the driver of the auto- 
mobile was not the sole proximate 
cause of such death. Molden v. Min- 
neapolis, etc., R. Co., 160 Minn. 471, 
200 NW 740. 


[b] Evidence held insufficient to 
show injury or death caused by: (1) 
Railroad’s alleged negligence gener- 
ally. Louisville, etc., R. Co. v. Moran, 
200. Ala. 241, 76 S 7; McDonald v. 
Great Northern R. Co., 165 Minn. 30, 
205 NW 633; Spain v. St. Louis, etce., 
R. Co., (Mo. A.) 190 SW 358; Dan- 
iels v. Staten Island Rapid Transit 
Co., 125 N..Y. 407, 26 NE 466; Cus- 
ter v. Baltimore, etc., R. Co., 19 Pa. 
Super. 365. (2) Failure to stop en- 
gine sooner. Kearns v. Southern R. 
Co., 139 N. C. 470, 52 SH 131. (3) Fail- 
ure of operative of motor car operat- 


proper care to observe approach of au- | 


tomobile. Texas City Terminal Co. v. 
Showalter, (Tex. Civ. A.) 257 SW 621. 


[c] Evidence of disobedience of 
rules of the railroad company by the 
engineer, regarding the stopping of 
‘trains at a crossing when the flag- 
man had gone, warrants a finding of 
negligence on the part of the engineer 
contributing to injuries caused in col- 
liding with a motorist at the crossing. 
Creeley v. Boston, ete., R. Co., 263 
Mass. 529, 161 NE 584. 


99. See Negligence § 835. 


1. Lillstrom v. Northern Pac. R. 
ay 53 Minn. 464, 55 NW 624, 20 LRA 


2. Lillstrom v. Northern Pac. R. 
Co., supra; Anderson y. King, 20 Can. 


Exch. 22, 56 DomLR 270. And see 
cases supra note 98. 
S.—Hines v. Johnson, 264 


ah Ue 
Fed. 465. 


Minn.—Lillstrom v. Northern Pac. 


R. Co., 58 Minn. 464, 55 NW 624, 20 
LRA 587. 
N. H.—Collette v. Boston, ete., R. 


Co., 83 N. H. 210, 140 A 176. 


N. C.—Kearns v. Southern R. Co., 
139 N. C. 470, 52 SH 131. 


Pa.—Link vy. Philadelphia, ete, R. 
Co., 165 Pa. 75, 30 A 820, 822. 


And see cases supra note 98. 


[a] Evidence held sufficient, to 
justify the jury in inferring that de- 
fendant’s negligence in frightening 
plaintiff's horse was the proximate 
cause of the injury. Hinehman v. 
Pere Marquette R. Co., 136 Mich. 341, 
99 NW 277, 65 LRA 552. 


4, Link y. Philadelphia, etc., R. Co., 
165 Pa. 75, 30 A 820, 822. 


5. Stuart v. Nashville, etc., R. Co., 
146 Ky. 127, 142 SW 232; New Or- 
leans, etc., R. Co. v. Gassoway, 111 
Miss. 502, 71 S 806; Collette v. Bos- 
ton, ete., R. Co., 88 N. H. 210, 140 A 
176; Kearns v. Southern R. Co., 139 
N. C. 470, 52 SHE 131. And see cases 
supra note 98. f 


[a] Thus a railroad company, sued 
for the death of a traveler at a public 
crossing, is not chargeable with neg- 
ligence as a proximate cause thereof 
on a mere surmise or speculation as 
to. how the-.injury occurred. Stuart 
v. Nashville, etc., R. Co., 146 Ky. 127, 
142 SW 232. : 


[b] Evidence held insufficient.— 
Where, in an action for death by being 
struck by a switch engine, the evi- 
dence shows only that possibly the 
runaway horse of deceased scraped 
the wheel of the buggy from which 
deceased was thrown against a very 
slowly moving switch engine, and that 
the railroad company was using every 
precaution and obeying every law, a 
verdict against the company is not 
sustained by the evidence. New Or- 
leans, ete., R. Co. v. Gassoway, 111 
Miss. 502, 71 S 806. 

6. Vallance v. Boston, etc., R. Co., 
55 Fed. 364; Glick v. Kansas City, etc., 
R. Co., 57 Mo.'A. 97. 


7. Nashville, etc.,, R. Co. v. My- 


ed on defendant’s railway track to use! rick, 16 Ala. A. 308, 77 S 458. 
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as where the inference or probability that the injury 
was caused by defendant’s negligence has no im- 
mediate connection with, or relation to, the estab- 
lished facts from which it is made,® or where the more 
reasonable conclusion from the facts established is 
that the injury was the result of an unavoidable ac- 
cident,’ or of the traveler’s own negligence.® 
Particular application. 
dence as to whether the proximate cause of the injury 
or death sued for was the negligence of defendant in 
respect of a defect in, or obstruction on, the crossing, 


These rules apply to evi- 


8. [a] Evidence held sufficient to 
require a finding that the death of an 
automobile driver at a crossing where 
the view was unobstructed resulted 
from his negligent failure to stop, 
and not from any negligence of the 
railroad. Schutte v. Louisiana R., 
ete., Co., 10 La. A, 93;.120 S 266. 


Weight and sufficiency of evidence 
as to contributory negligence gener- 
ally see infra §§ 2022-2024. 


9. [a] Evidence held sufficient: 
To establish that proximate cause of 
injury was negligence: (1) In con- 
struction of the crossing. Cleveland, 
etc., R. Co. v. Federle, 50 Ind. A. 147, 
98 NE 123. (2) In maintaining cross- 
ing in defective or unsafe condition. 
Western, etc., R. Co. v. Coca-Cola Bot- 
tling Works, 35 Ga. A. 350, 133 SE 
282; Davis v. Welch, 80 Ind. A. 334, 
140 NE 439; Cleveland, etc., R. Co. v. 
Clark, 51° Ind. A. 392, 97° NE —-822; 
Closter Dairy Farms v. New York 
Cent: “etc; RR. © Co.) 88. Needy cee oou eal 
A 305 [aff 89 N. J. L709, 99 A 1070). . 
(3) In failing to keep crossing and 
approaches covered with macadam or 
gravel, as required by statute. Day v. 
Missouri, efc., R. Co., 182 Mo, A. 707, 
112 SW 1019. (4) To justify finding 


that failure to have crossing twenty- 


four feet wide was proximate cause 
of injuries by horse’s becoming 
frightened. Phillips v. Pryor, (Mo. 
A.) 190 SW 1027. (5) To show that 
injury was caused by automobile 
striking piece of iron falling from 
train and permitted to remain on rail- 
road tracks. Reinert v. Atlantic City 
ReCo., be IN. i Mise. 834.050 00nd meas 
300. (6) To support a finding that 
a hole in a highway at the end of a 
bridge over the railroad existed for a 
sufficient length of time to charge 
the railway company with notice of 
the defect and that the defect was 
the proximate cause of injuries sus- 
tained when an automobile in strik- — 
ing the hole became unmanageable 
and ran off the bridge. Crist v. Min- 
neapolis, etc.,. R. Co., 162 Minn, 1, 
202 NW 57. < 

(1) 


[b] Evidence held insufficient: 
To show that the injury was caused 
by a failure to keep a passageway 
over the tracks in proper repair (Gla‘d- 
ney v. Pennsylvania R. Co., 74 N. J. 
E6238, 167 A 111,970 Al 8353 Pivier wv. 
Pennsylvania R. Co., 74 N. J. L. 619, 
67 A 109, 70 A 884), (2) or by a de- 
fective bridge (Gardinier v. New 
York’ Cent Re Cor, WL0sitING Yo outed 
NH 182). (3) To show that the de- 


‘fective crossing was the sole, prox- 


imate cause of a collision between an 
automobile and a train. Gann v. Chi- 
cago, etc., R. Co., 319 Mo. 214, 6 SW 
(2d) 39. (4) To sustain a verdict or 
finding that the death of a’ person 
killed by a railroad train while driv- 
ing over a railroad crossing was due 
to his being delayed or held on the 
crossing by reason of a defect there- 
on. Chicago, etc., R. Co. v. Donald- 
son, 157 Fed. 821, 85 CCA 185. ,(5) 
In an action for injuries by plaintiff’s 
foot slipping from a rail into a hole 
in a street crossing, to authorize a 
finding that defendant was negligent 
in maintaining the rail in a defective 
condition, or that the wearing of the 
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or in failing to maintain a flagman?® or automatic 
signals!! at the crossing; or of the flagman or watch- 
man in failing properly to perform his duties,” or in 
failing to give the proper warning signals of the ap- 
proaching train or cars,!* in running at a negligent 
or illegal rate of speed,!* in failing to keep a proper 
lookout,+® or in the maintenance and operation of 


gates'® at the crossing. 


Crossing signs. A finding that an ordinary cross 
arm warning sign or sonie more prominent signs at 
a crossing than were there at the time of the acci- 
dent would have been seen and heeded with action 


averting the accident is warranted 


rail was the proximate cause of the 
injury. Stern v. Metropolitan St. R. 
Co., 193 N. Y. 328, 85 NE 1089. 


Weight and sufficiency of evidence 
as to defects and obstructions gener- 
ally see infra § 2017. 


10. [a] Evidence held sufficient 
to justify -a finding that the railroad’s 
violation of an ordinance requiring a 
flagman at grade crossings was the 
proximate cause of injury to the driv- 
er and occupants of am automobile 
-at a crossing where the pagent was Ob- 
structed. Nashville, etc., R. OF WE 
White, 158 Tenn. 407, 15 SW (2d) 1 
feces U.S. 456, 49 Sct 1895 3 clu.jed: 
4 i 

Weight and sufficiency ef evidence 
tba flagman generally see infra § 


11. [a] Evidence held sufficient, 
to show that failure to keep a bell at 
the crossing could not have been the 
proximate cause of injury to a boy 
stepping backward into a train in his 
effort to avoid another train. Hous- 
ton, ete., -R. Cos sv. Roberts, (Tex. 
Civ. A.) 201 SW 674. ° 


Weight and sufficiency of evidence 
as to automatic signals generally see 
infra, § 2018. 


12. [a] Evidence held sufficient 
to show that, although a running 
Switch was a remote cause of the 
accident, the direct cause was the 
failure of the brakeman who was 
sent to the public street crossing over 
which the running switch had been 
made to give the warning he was sent 
there to give. Mitchell v. Illinois 
Cent. R. Co., 110 La. 680, 34 S 714, 98 
AmSR 472. 


13. [a] Evidence held sufficient: 
(1) To justify a verdict or finding that 
the proximate cause of the injury was 
the negligent failure to give the prop- 
er or statutory warranty signals: (1) 
In general. Hines v. Johnson, 264 
Fed. 465; Cooper v. Los Angeles 
Terminal R.: Co., 137 Cal.,229,- 70) P 
11; Chesapeake, etc., R. Co. v. Perry, 
66 Ind. A. 532, 125 NE 414 (to child); 
Creeley v. Boston, etc., R. Co., 263 
Mass. 529, 161 NE 584; Fahy v. Di- 
rector Gen. of Railroads, 235 Mass. 
510, 126 NE 784; Jones v. Great 
Northern R. Co., 178 Minn. 322, 227 
NW 45; Alabama, etc., R,; Co. v. Mc- 
Gee, 117 Miss. 370, 78 S 296; Stinson 
v. Maine Cent. R. Co., 81 N. H. 473, 128 
A 562; Voak v. Northern Cent. R. 
Co., 75 N. Y. 320; Dougherty v. Chi- 
cago, etc, RK. Co., 20 S.. D. 46, 104 N. 
WV Ouvics be xas. ClC,, J.) COm Vania 
(Tex. Civ. A.) 234 SW 919; ‘Texas, 
etc., R. Co.v. Stoker, 52 Tex. Civ. A. 
433, 115 SW 9140. ~(2) Of a train, or 
ear backing over the~-crossing (Ar- 
kansas, etc., R. Co. v. Graves, 96 Ark. 
638, 132 SW_ 992; Union Pac. R. Co. 
v. Connolly, 77 Nebr. 254, 109 NW 368) 
(3) at night without light or anyone 
to give warning (Houston, etc., R. Co. 
v. Owens, (Tex. Civ. A.) 282 SW 825), 
(4) although the person injured knew 
that the engine was running near 
him (Arkansas, etc., R. Co, v. Graves, 


‘cause of injury or death: 
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In General. 


only where the 


96 Ark. 638, 1832 SW 992). = (5) In 
suddenly starting and moving cars 
over the crossing. Davis v. Hill, 
(Tex. Commn. A.) 291 SW 681 [aff 
(Civ. A.) 298 SW 526]. (6) To show 
that such negligence contributed to 
the injury. Brusseau v. New York, 
etc., R. Co., 187 Mass. 84,72 NE 348. 


[b] Evidence held insufficient: (1) 
To show that the injury was caused 
by negligence in failing to give the 
proper signals. Bryant v. Southern 
R. Co., 137 Ala. 488, 34:S 562. (2) To 
show that failure to give the statu- 
tory signals caused plaintiff's horse 
to run away and injure him through 
a collision. Conway v. Louisville, etc., 
ike coe 135 Ky. 229,119 SW 206, 1.22 
SW 136. 


[c] Failure to notice lighted train. 
—The fact that a koy, on approaching 
a railroad crossing at night, did not 
notice the lighted train by which he 
was injured, does not establish as a 
matter of law, and contrary to the 
verdict of a jury, that the failure to 
give the crossing signals, by bell and 
whistle, was not a proximate cause of 
the injury. Northern Pac. R. Co. v. 
Heaton, 191 Fed. 24, 111 CCA 548. 


Weight and sufficiency of evidence 
as to signals generally see infra §§ 
2018, 2020, 2021. 


14. [a] Evidence held sufficient 
to support finding that negligent or 
illegal rate of speed was proximate 
(1) John- 
son v. Southern Pac. Co., (Cal. A.) 288 
P 81; Fletcher v. Chicago, etc., R. 
Co.,)/290. Tl. A. 412) —“Warmsley > v. 
Cleveland, ete., R. Co., 41 Ind. A. 147, 
82 NE 490, 83 NE 640; Illinois Cent. 
Ry Co. vin Wiatson;: Oise.) 39S <69); 
Stotler. v. Chicago, etc., R. Co., 200 
Mo. 107, 98 SW 509; Youtsey v. Chi- 
cago, etc., R. Co., (Mo. A.) 251 SW 468 
[aff 259 SW 771]; Chesapeake, etc., 
R. Co. v. Meyer, 150 Va. 656, 143 SHE 
478. (2) In collision with automobile 
injuring passenger. Martin v. South- 
ern Pac. Co., 44 Cal. A. 3, 185 P 1080. 
(3) In running its train over a cross- 
ing frequently used by pedestrians, 
at high speed on a dark night, without 
proper lights and without sounding 
crossing signals. Shiveley v. Norfolk, 
etc., R. Co., 125 Va. 384, 99 SH 650. 


[b] Violation of ordinance.— 
Where the evidence shows that it is 
reasonably certain that if the train 
had been running at a speed not ex- 
ceeding eight miles an hour, as re- 
quired by a city ordinance, it would 
have missed the vehicle in which 
plaintiff was riding and prevented the 
catastrophe, the proof is sufficient to 
justify a finding that the railroad’s 
breach of the ordinance was the prox- 
imate cause of the accident. Stotler 
v. Chicago, ete., R. Co., 200 Mo. 107, 
98 SW 509. , 

Weight and sufficiency of evidence 
as to warning signals generally see 
infra §§ 2018, 2020, 2021. 

15. [a] Evidence held sufficient 
to support a finding that, if a lookout 
had been kept by the fireman, the ac- 


[§§ 2016-2017 


evidence is sufficient to justify a reasonable infer- 
ence to that effect ;!7 and the inadequacy of warning 
signs as the proximate cause of the injury cannot be 
established by evidence which is wholly speculative 
as to whether ordinary crossing signs would have 
been seen by the person injured.*® 


[§ 2017] (4) As to Defendant’s Negligence—(a) 
The general rules!® apply as to the. 
weight and sufficiency of the evidence to establish 
actionable negligence on the part of defendant as 
alleged in the complaint and relied on as a ground 
of recovery,?° and as to whether such negligence was 
the proximate cause of the injuries or death com- 


cident could have been avoided. Ches- 
apeake, etc., R. Co. v. Banks, 144 Ky. 
137, 137 SW 1066 [aff 282 U. S. 146, 34 
SCt 278, 58 L. ed. 544]. 


[b] Evidence held insufficient, to 
support a finding that the killing of 
deceased, a child, was the direct and 
natural consequence of the failure 
to keep a proper lookout from the en- 
gine. Bowsher v. Grand Rapids, etce., 
R. Co., 174 Mich. 339, 140 NW 524, 


16. [a] Evidence held sufficient 
to support a finding that the negli- 
gence in not lowering’ the gates was 
the proximate cause of collision. Sea- 
board Air Line R. Co. v. Twine, 149 
Va. 362, 141 SE 236; Seaboard Air 
Line R. Co. v. Huling, 149 Va. 360, 141 
SE 237; Seaboard Air Line R. Co. v. 
Terrell, 149 Va. 344, 141 SE 231. 


Weight and sufficiency of evidence 
as to gates generally see infra § 2018. 


17. Collette v. Boston, etc., R. Co., 
83 N. H. 210, 140 A 176 
[a] Evidence held inenm@clent to 


justify the conclusion that an auto- 
mobile driver would have seen an or- 
dinary crossing sign. Collette vy. Bos- 
ioe ele. Re (Cones Ned. CAO EOS AY 


18. Collette v. Boston, ete., R. Co., 
supra. - 


[a] Testimony of automobile driv- 
er that had there been an ordinary 
cross arm sign he would have seen it 
and avoided the collision is no more 
than his own conclusion and does not 
justify an inference to that effect. 
Collette v. Boston, etc., R. Co., 83 N. 
H. 210, 140 A 176. 


19. See supra § 2014. 


20. [a] Evidence held sufficient 
to show actionable negligence as to, 
injuries.—(1) In general. St. Louis, 
ete. RK. 'Co.y., Bird) 106 Arie 7, ee 
Sw 104; Louisiana, etc. cine Os 
Ratcliffe, 88 Ark. 524, 115 SW 396: 
Tousley v. Pacific Electric rt Ot 166 
Cal. 457, 187 P 31; Atlantic, etc., 5h 
Co. v. Moore, 8 Ga. A. 185, 68 SE 875; 
Boggs v.. Iowa Cent. R. Co., 187 Ill. 
A. 621; Nipper v. Wabash R. Co., 
18745. TH, AL 363%" e Vandalia RK. (Cotev. 
Baker, 50 Ind. A. 184, 97 NE 16; 
Chesapeake, etc., R. Co. v. Hoskins, 
164 “Ky. 575,) (176 “SW. 929%)" Elam)’ vw. 
Maine Cent. R. Co., 121 Me. 171, 116 
A’ 261; Poole’ v. | Boston,\ ete: “Ry "Cor, 
212 Mass. 596, 99 NE 471; Nelson v. 
Minneapolis, ete., R. Co., 123 Minn. 
350, 143 NW 914; Campbell vy. Chi- 
cago Great Western R. Co.,.108 Minn. 
104, 121 NW 429, 133 AmSR 417, 28 
LRANS 346; Liabraaten v. Minne- 
apolis, ete., R. Co., 105 Minn. 207, 117 
NW 423, 15 AnnCas 1147; Kelly v. 
St. Paul, etc., R. Go., 29 Minn. 1, 11 
NW 67;: Shaber v. St. Paul, ete., R. 
Co., 28 Minn. 103, 9 NW 575; Yout- 
sey v. Chicago, etc., R. Co., (Mo. A.) 
251 SW 468 [aff 259 SW 771]; Bon- 
ert v. Long Island R. Co., 145 App. 
Div. 552, 130 NYS 271; McAuliffe 
vy. New York Cent.,\ ete., R., Co., 88 
App. Div. 356, 84 NYS 607 [aff 181 
ING Yee 53% mem, 73 NE 1126 mem]; 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§ 2017] 


plained of.?1 


Inman v. North Carolina R. Co., 149 
N. C: 123, 62 SE 878; Leftage v. Bal- 
timore, etc., R. Co., 250 Pa. 452, 95 A 
581; Kauffman v. Pennsylvania Ry 
Co., 237 Pa, 227,.85 A 138s. Daubert 
v. Delaware, ete., R. Co., 199 Pa. 345, 
49 A 72; Kistler v. Susquehanna, 
etc., R. .Co., 39 Pa. Super. 255; Mer- 
rill v. Minneapolis, etc., R. Co., 27 S. 
D. 1, 129 NW 468; Chattanooga Rapid 
Transit Co. v. Walton, 105 Tenn. 415, 
58 SW 737; Galveston, etc., R. Co. v. 
Templeton, (Tex. Civ. A.) 175 SW 
504; International, 
Walker, (Tex. 
{reh den CCERL 162 SW 921]; 
Marshall, ete., R. Co. v. Waldrop, 
(Tex. Civ. A.) 453 SW 410; Missouri, 
ete., R. Cor v.. Reynolds, (Tex: Civ. 
A.) 136 SW 279; International, etc.. 
R. Co. v. Dalwigh, (Civ. A.) 48 SW 
527 [rev on other grounds 92 Tex. 
655, 51 SW 500]; Boyd v. Southern 
R. Co., 115 Va. 11, 78 SE 548, AnnCas 
1914D 1017; Heath v. Stewart, 90 
Wis. 418, 63 NW 1051; McLeod v. 
Windsor; etc., RR. Co., } 23 N., S.. 69. 
(2) At extrahazardous crossing. Il- 
linois Cent. R. Co. v. Peebles, 216 Ky. 
9, 287 SW 574. (8) Colliding with 
automobile or other vehicle. St. 
Louis Southwestern R. Co. v. Ever- 
ett, 125 Ark. 428, 189 SW 42; Town- 
send v. Missouri Pac. R. Co., 163 La. 
872, 113 S 130, 54 ALR 530 [rev 6 La. 
A. 303]; Creeley v. Boston, ete, R. 
Co., 263 Mass. 529, 161 NE 584; Stepp 
v. Minneapolis, etce., R. Co., 137 Minn. 
117, 162 NW 1051; Laurisch v. Min- 
neapolis, etc., Electric Tract. Co., 132 
Minn, 114, 155 NW 1074; Chicago, 
etce., R. Co. v. Starmer, 26 Nebr. 630, 


42 NW 706; Smith v. Erie R. Co., 7 
WN) J. Mise; 577, 146 A 590; Ross v. 
Pennsylvania R. Sf IN. dh) Mise. 


Co., 
809, 811, 138 A 383; Collett v. South- 
ern R. Co., 198 N. C. 760, 153 SE 405; 
iG Smith, ete” Ro. Co: ev. Jones, 63 
228, 163 P 1110; San Antonio, 
R. ‘Co. -v. Schaeffer, (Tex. .Civ. 
Aurelio v. Puget 


141 P 1030; ates Y. Moro neonae 
West Penn Public Serv. Co., 107 W. 
Va. 88, 147 SE 480. (4) Colliding 
with motor vehicle stalled on cross- 
ing. Juznik v. Kansas City South- 
ern JR Cor, 109. Kan.2359,; 199 P 90); 
Chesapeake, GEC, ja. (CON: Hunter, 
120 Va. 699, 91 SE 181. (5) Collid- 
ing with street ear. Lindenbaum v. 
New York, etc., R. Co., 197 Mass. 314, 
84 NE 129. (6) Golliding with team. 
Smith v. St. Louis Southwestern R. 
Go., 150 Mo. A. 1, 129 SW 719; St. 
Louis Sduthwestern R. Co. v. Roach- 
Manigan Pav. Co., (Tex. Civ. A.) 221 
SW 1017; Higgins v. Southern R. Co., 
116 Va. 890, 83 SEH 380. (7) Failing 
to attach air brakes. Scherrer v. 
Southern Pac. Co., 41 Cal. A. 793, 183 
P 250; McClure v, Southern Pac. Co., 
41 Cal. A. 652, 183 P.248., (8) Fright- 
ening horse or team. ‘Vandalia R. 
Co. v. McMains, 42 Ind. A. 532, 85 NE 
1038; Graham v. Atchison, etc., : 
Co., 108 Kan. 232, 194 P 930; Mitchell 
Vv. Bangor, etc., R. Co;, 123 Me. Gs 
122 00A. 4155 Hinchman v. Pere Mar- 
quette, 136 Mich. 341, 99 NW 277, 65 
LRA 553; Marshall v. Lehigh Valley 
Res CO, 240 Pa. 272, 87 A 575; Mis- 
souri, etc., R. Co. v. Davis, 53. Tex, 
Civ. A. 547, 116 SW 423; St. Louis 
Southwestern Ev. OO.. avi Moore, (Tex. 
Civ. A.) 107 SW 658; Graham v. Og 

den Union R., etc., Co., (Utah) 266 5 
504. (9) Kicking” ear over crossing 
unattended. Bradshaw v. Payne, 111 
Kan. 475, 207 P 802. (10) Leaving 
cars on a sidetrack De peek Sean view. 
Brown v. Atlantic Coast Line R. Co., 


As in ease of the proof of actionable 

negligence generally,?? defendant’s negligence may 
be “ptoved like any other faet by circumstantial evi- 
dence,?* and direct positive evidence is not required.?4 
To fix liability upon defendant, however, upon the 
ground of negligence there must be proof of the 


-A.) 257 SW 621; 
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of negligence,?? 
171 N. C. 266, 88 SH 329. (11) Op- 
erating train over defective crossing 
(Glonek v. Chicago, ete., R. Co., 152 
Wis. 404, 1389 NW 1126) (12) or with 
unfastened car door swinging (Tex- 
as, etc. .R. Co. v..Greene, (Tex. 
Commn. A.) 299 SW 639 [aff (Civ. A.) 
291 SW 929]). (138) Setting fire to 
grass and weeds, causing smoke 
which obscured view of traveler. 
McDonell v. Lake Erie, etc., R. Co., 208 
Ill. A. 442. 


[b] Evidence held 
show actionable negligence 
death.—(1) In general. 


sufficient to 
as to 
Cook v. Min- 


neapolis, ‘ete., R. Co., 225 Fed. 905 
[aff 226 Fed. 1023; 141 CCA’ 670]; 
Pittsburgh, etc. R. Co. v. Scherer, 


205 Fed. 356, 123 CCA 484; Atlantic 
Coast Line R. Co. v. Watkins, 97 Fla. 
350, 121 S 95; eRe, v. Illinois 
Cent. R. Co., 199 Ill. 139; Robert- 
son v. Chicago, etc., a Co., P 
A. 504; Cincinnati, etc., R. Co. v. Mc- 
Gauhey, 85 Ind. A. 1;-147 NE 727; To- 
ledo, etce., R. Co. v. Lander, 48 Ind. A. 
56,-95 NE 319; Chicago, ete., R. Co. 
v. Vester, 47 Ind. A. 141, 93 NE 1039; 
Gray v. Chicago, etc., R. Co., 143 
Iowa 268, 121 NW 1097; Fike v. At- 
chison, ete., R. Co., 90 Kan. 409, 133 
P 871; Chesapeake, etc., R. Co. v. 
Clark, 74 SW 705, 25 KyL 150; Brown 
v. Chicago, etc., R. Co., 129 Minn. 347, 
152 NW 729; Nelson v. Northern 
Pac. R. Co., 119 Minn. 347, 138 NW 
419; Holmes v. Missouri Pac. R. Co., 
207 Mo. 149, 105 SW 624; Parsons v. 
Syracuse, etc., KR. Co. 205eN. Y.) 226, 
98 NE 331; Gerringer v. Nort'h Caro- 
lina R. Co., 146 N.C. 32, 59.SH 152; 
Irwin v. Pittsburgh, ete., Re Cos 243 
Pa. 7, 892A 802; “Eressler v. Balti- 
more, ete., R. Co, 40 Pa. Super. 224; 
Gulf, etc, R. Co. v. Higginbotham, 
(Tex. Civ. A.) 173 SW 482; Interna- 
tional, .ete.,, KR. <Co. vs Tinon, (Tex. 
Civ. Tay 117 SW 936; Norfolk, etc., 
R. Co. v. Holmes, 109 Va. 407, 64 SE 
46. (2) Of bicyclist. Malizia vy. Ore- 
gon Short Line R. Co., 53 Utah 122, 
Tis. Piao.) £03), Of child, Colorado; 
etc., R. Co. v. Chiles, 50 Colo. 191, 114 
IRs 661; Warders v. Union Pac. R. Coz; 
105 Kan. 4, 181 P 604. (4) Of motor- 
ist. Louisiana Western R. Co. v. 
Jones, (Tex. Civ. A.) 233 SW 363 [rev 
on other grounds (Commn. A.) 243 
SW 976]; Schaff v. Merchant, (Tex. 
Civ. A.) 212 Sw 970 [rev on other 
grounds (Commn, A.) 231 SW 327]. 
(5) Of occupant of vehicle. Brad- 
shaw v. Payne, 111 Kan. 475, 207 P 
802. 

[e] Evidence held insufficient to 
show actionable negligence.—(1) In 
general. Cook v. Missouri Pac. R. 
Co., (Ark.) 277 SW 345; Greiner v. 
Pennsylvania ©o.,, LOS eLITy Ax 260% 
Brown v. Chicago, etes ike Cor in 
Ill. A. 599; Dixon v. Vicksburg, etce., 
RaGos) 189-Las: 329, TLS 6273) Wilcox: 
Vi Woemsiana. R., etc, Co,,. 9 La. AL 
454, 119 S 897; err a Wi Lewis- 
ton, etc., R. Co. (Me.) 39 A _ 370; 
Jones v. Boston, ete., Re Coy, 83) Ni EH. 
73, 189 A 214; Kulp "Transp. ines v. 
Erie R. Co}, 132 Misc. 821, 230 NYS 
490; Keller. v. Philadelphia, etc., R. 
Co., 214 Pa. 82,63 A 413; Texas City 
Terminal Co. v. Showalter, (Tex. oe 
Houston, etc. R. 
Co. v. Carruth, (Tex. Civ. A.) 50 SW 
1036; Martin v. Richmond, etce., R. 
101 Va. 406, 44 SE 695. (2) For 
death at crossing. Kujawa v. Chi- 
cago, ete,, R. Co., 175 Tl. A, 325; Wil- 
son v. Illinois Cent. R. Co., 150 Iowa 
33, 129 NW 340, 34 LRANS 687; 
Louisville, etc., R. Co. v. Benke, 164 
Ky. 798, 176 SW 212; Stuart v. Nash- 
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essential facts constituting such negligenece,?®> and 
as proof of due care on the part of the person injured 
does not of itself show that defendant was negli- 
gent,?° proof of defendant’s negligence must consist 
of some reasonable evidence of well defined acts 


and not consist of mere conjec- 


ville ete." Ri Co. Wv46. Kysele7 ene 
SW 232; Strock v. Louisville, etc., EvS 
Co., 145 Ky. 150, 140 SW 40; Harbeson 
v. Louisville, etc., RR. Coy, 
S Wa TT Baltimore, ete., 
State, 107 Md. 642, 69 A 439, 72 A 
340; ‘Curran Vv. Chicago Great West- 
ern R, Co., 134 Minn. 392, 159 NW 
955; Connor v. New York, ete., RB. 
Co., 28 R. I. 560, 68 A 481, 18 LRANS 
1252, 18 AnnCas 10338; Thompson Vv. 
Seaboard Air Line R. CosfABIseG 
333, 62 SE 396, 20 LRANS 426; Nor- 
folk, ete rut. Co. v. Overton, 111 Va. 


716, 69 SE 1060; Walker y. Grand 
Trunk R. Co., 47 Ont. L. 439, 53 Dom 
L595. (3) Colliding with vehicle 


stalled on crossing. 
Island R. Co., 154 App. Div. 196, 138 
NMS 2905; (4) Failing to apprise 
plaintiff of presence of railroad and 
crossing. Marshall v. Northern Pac. 
R. Co., 58 N. D. 626, 227 NW 55. (5) 
Failing to stop or check car after dis- 
covering proximity of one approach- 
ing crossing. Niland v. Menenge. 
hela West Penn Public Serv. Co., 

Was Vitla Deen LAY aS ba 4 feo mE) roe 
death of automobile driver. Lenning 
v. Des Moines, etc., R. Co., (Iowa) 
227 NW 828. (7) For death of occu- 
pant of motor vehicle. D’Andrea v. 
Michigan Cent. R. Co., (Ont.) 35 Can 
RCas.=330. (8) Frightening horse. 
Central of Georgia R. Co. v. Fuller, 
164 Ala. 196, 51 S 309; Missouri, etc., 


Stanley v. Long 


Ro Co... vi Burk? 'CPex. 'Civ= FA) e146 
Sw 600. (9) Not stopping train as 
soon as it reasonably might have 


been stopped, after being warned. 
Hummer v. Lehigh Valley R. Co., 75 
N. J. L. 703, 67 A 1061. (10) Opera- 
tion of rotary snowplow ahead of 
engine. Jensen v. Oregon Short Line 
Re*Co., 59 Utahi367, 204 P1101 saa) 
Reversing engine without warning. 


Sullivan v. Pennsylvania Co., 4 Pa. 
Cas. 205, 7 Ae 7. (12) Running 
train backward at night. Kemmler 


v. Pennsylvania Co., 265 Pa. 212, 108 
A 592, (13) Allowing empty flat car 
running by its own momentum to 
run into and injure plaintiff, who 
was crossing tracks of defendant by 
path used generally by public. Davis 
fe Bor ON, etc. BR. Co;, 86 Vit. 205, 84 


21. See supra § 2016. 


22. See Negligence § 834. 


23. Illinois Cent. R. Co. v. Clark, 
83 Ill. A. 620; Fuller v. Illinois Cent. 
Bio £00 Miss. 705, 56 S 783; Luten 
Wie Missouri, etec., R. Co. (Tex. Civ. 
A.) 184 SW "798. "And see cases supra 
note 20. 


24. Illinois Cent. R. Co. v. Clark, 
83) THY AL 620. 


25. Riley v. New York, 
Co., 90 ia, 53. 44 A 994 


26. Shaw v. Boston, ate RE Coes 
Gray (Mass.) 


27. Riley v. New York, 
Co., 90 Md: 53. 44 A 994, 


[a] Scintilla of evidence.—A pas- 
senger’s testimony that ‘his first no- 
tice of the train’s collision was a 
thump, which threw him against the 
back of the seat, and that he had 
felt no shock from brakes before 
this, is a mere scintilla of evidence, 
and insufficient to counterbalance di- 
rect evidence that the brakes were 
given an emergency application be- 
fore the collision, in view of ‘his tes- 
timony on cross-examination that he 
was paying no attention to the run- 
ning of the train and felt no applica- 
tion of the brakes before it stopped. 


CLG. weve 
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ture,?® as a railroad company will not be held liable 
for injuries at a crossing where there is no positive 
evidence and no reasonable inference of negligence to 
A mere probability 
or possibility that some one was wanting in care is 
not sufficient to justify a finding of negligence against 
defendant,?® unless such probability or possibility 
is based upon rational grounds and is supported by 


be drawn from the testimony.?°® 


the facts proved.*t 


Jones v. Boston, etec., R. Co., 83 N. H. 
73, 189 A 214. 


28. Batchelor vy. Atlantic Coast 
Line R. Co., 196 N. C. 84, 144 SH 542, 
60 ALR 1091. 


[a] ‘As to stopping train.—Testi- 
mony that the train could have been 
stopped in around fifty yards after 
applying the brakes, in the absence 
of knowledge as to the length of time 
required to apply the brakes, amounts 
to mere conjecture, and does not 
show negligence in not stopping 
within fifty-one yards after the colli- 
sion. Batchelor v. Atlantic Coast 
Line R. Co., 196 N. C. 84, 144 SE 542. 


Barker v. New York Cent., 
ete. mR. Co. 171 App. Div. 918, 155 
NYS 596; Davis v. Lawson, 118 Okl. 
94, 246 Pp 853; Oklahoma ‘Union R. 
Co. v. Houk, 109 Okl. 187, 235 P 499. 


[a] Bule applied.—Where, in an 
action for death, it appears that de- 
cedent received his fatal injury by 
being struck by a train while being 
driven across the track by a third 
person to whom timely warnings 
were given by flagmen on each side 
of the track and by the outcries of 
other people, plaintiff cannot recov- 
er, even though such third person’s 
contributory negligence is not im- 
putable to him, since, under the evi- 
dence of warnings given, there was 
no negligence on the part of defend- 
Barker v. New York Cent., etc., 
171 App. Div. 918, 155 NYS 


30. Atchison, ete., R. Co. v. Mor- 
ris, 64, Kan: 411,67 -P 1837; 
New York, etc., R. Col, 90 Mad. 53, 44 
A 994. 


31. Atchison, etc., R. Co. v. Mor- 
ris, 64 Kan. 411, 67 P 837; Lillstrom 
v. Northern Pac. R. Co., 53 Minn. 
464, 55 NW 624, 20 LRA 587; Glick 
v. Kansas City, ete., R. Co:,; 57\Mo. A. 
OT. 


[a] It is not sufficient if such 
probability or inference is based up- 
on any inference or presumption, and 
has no immediate connection with, 
or relation to, established facts from 
which it is made. Glick v. Kansas 
City, “ete. RCo: 7 5% “Mio. A. A 


32. [a] Evidence held sufficient: 
To show negligence: (1) In con- 
struction of crossing (St. Louis, etce., 
R. Co. v. Smith, 118 Ark. 72, 175 SW 
415; Cleveland, etc., R. Co. v. Federle, 
50 Ind. A. 147, 98 NE 128) (2) as that 
it was not so constructed as was rea- 
sonably necessary for the use of the 
railroad company or reasonably safe 
for pedestrians (Elgin, ete., R. Co. v. 
Raymond, 148 Ill. 241, 35 NE 729). 
(3) In maintenance of defective or 
unsafe crossing. Interstate Public 
Serv. Co. v.,Moore, 88 Ind. A. 439, 
161 NE 633; Davis v. Welch, 80 Ind. 
A. 334, 140 NE 439; Turner v. St. 
Louis-San Francisco R. Co., 106 Kan. 
591,189 P 376; Clapp v. New York, 
ete. Ry 2Co:, 229 Mass. 532, 118 NE 
658: St. Louis, ete.) UR. Co. v. Mor- 
gan, (Tex. Commn. A.) 239 SW_ 607 
{aff (Civ. A.) 220 SW 281]; Gulf, 
eae R. Co. v. Hector, (Tex. Civ. a) 

3'SW 562; Louisiana R., etc., Co. v.! 
TaveWee, (Tex. Civ. A.) 275 Sw 181; 
Kansas City, “ete, “Rs 'Con vi Cole! 
(Tex. Civ. A.) 1883 SW 137; Denkers 
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v. Southern Pac. Co., 52 Utah 18, vit 
P= 9995" Glonek® iv; Chicago, etc., 

Co., 152 Wis. 404, 1389 NW 1126. é 
In failing to provide guard rail on 
bridge. Comstock v. Great Northern 
R. -€o., 157) Minn 3465) 1964 NW, L777. 
(5) In permitting crossing to remain 
in condition it was at time of acci- 
dent. Criss v. Chicago,:‘ete.,, R. Co., 
88 Iowa 741, 55 NW 523; St. Louis 
Southwestern R. Co. v. Smith, 49 
Tex. Civ. A. 1, 107 SW: 638. (6) To 
charge defendant with knowledge of 
defect in crossing. St. Louis,.etc., R. 
Conia Smith, 118 Ark. 172, 175 ‘sw 
415; Retan/v. Lake Shore, etc., R. 
Co., 94 Mich. 146, 53 NW 1094; Waco, 
CLC RACouny, Simmons, (Tex. Civ. A.) 
292 SW 636 (broken rail). (7) To 
support a finding that plaintiff was 
impliedly invited by the company _ to 
use the tracks at that point imposing 
on the company the duty of exercis- 


ing ordinary care in keeping the 
erossing in repair. Cowans v. Ft. 
Worth, ete., R. Co., 40 Tex. Civ. A. 


539, 89 SW 1116. 


[b] Evidence held insufficient to 
show: (1) sealigent obstruction Pe 
crossing. Texas R. Co. v. Ada 
(Tex. Civ. A.) 27 SW (2d) 331. @ 
Collision with automobile due to de- 
fects in crossings or to unnecessary 
obstructions to vision on right of 
way. Kessler v. Davis, 111 Kan. 515, 
207 P 799. (3) Death by train due 
to defect in crossing. Chicago, etc., 
R. Co. v. Donaldson, 157 Fed. 821, 85 
CCA 185. (4) That sidewalk was to 
be regarded as approach to railroad 
crossing in such sense as to make 
railroad, which owned abutting prop- 
erty, liable to keep it in 
Dixon yv. Missouri 
Kan. 404, 179 P 548 [reh den 104 Kan. 
18) BLOON ea Toe 


[ce] Duty to restore highway.— 
Testimony of witnesses that they 
were acquainted with the highway at 
the crossing before the railroad was 
built and that it was traveled then is 
at least prima facie evidence that 
the railroad was constructed over 
the highway so as to impose upon the 
company the statutory duty of re- 
storing it to its former condition, an 
introduction of the record of the 
laying out of the highway not being 
necessary in the absence of testi- 
mony to the contrary. Sutton v. Chi- 


we etc., R. Co., 98 Wis. 157, 73 NW 
3. 
[d] That others had passed over 


crossing does not show that it was 
in a safe condition. Sasnofski v. 
Lake Shore, etc., R. Co., 134 Mich. 72, 
95 NW 1077. 


[e] Fact that ‘automobile engine 
was killed by contact of the automo- 
bile with the planks of a _ public 
crossing, ‘constructed by a railroad, 
does not establish that the crossing 
was neg Heels. constructed. Peter- 


son Chicago, ete., R. Co., 185 Iowa 
378, ‘70 NW 452. 
[f] Proof of specific defect.—In 


an action for damages to an automo- 
bile from negligence in permitting a 
highway crossing to become in a bad 
state of repair, evidence which fails 
to show any specific defect in the 
crossing which caused the ear to 
drop suddenly onto the rails is in- 


(frightening horses. 
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: 
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-[§§ 2017-2018 


As to particular acts or omissions these rules ap- 
ply with regard to whether defendant was negligent 
as to defects in, or obstructions at, the erossing,® 
including obstruction of view,?? the rate of speed 
of the train which caused the injury,** the mainte- 
nance of signals, gates, or flagmen at the crossing,** 
or with respect to willfulness or wantonness on the 
part of defendant.*°, 


[§ 2018] (b) Signals, 


Flagmen, and Gates at 


sufficient to establish plaintifé’s case. 
Younger v. Red River, etc., R. Co., 
{2 Man As 24Ay Teo S! 7 2e 


{g] Box car standing on crossing. 
—In an action for personal injuries 
and for damages to an automobile 
resulting from a collision with a 
freight car at a crossing, evidence 
showing that a box car was not mov- 
ing at the time of the accident is in- 
sufficient to support a finding that 
the railroad was negligent, since the 
railroad had a right to stop the car 
on the crossing and was under no ob- 
ligation to give warning of its pres- 
ence. Wulff v. Atlantic City R. Co., 
7 N. J. Misc. 934, 147 A 575. 


{h] Similar constructions.—The 
fact that a railroad bridge is con- 
structed in the same manner as all 
other bridges of its kind is not con- 
clusive proof that its maintenance 
for usé as the roof of an under- 
ground passageway between portions 
of an ae tae is not negligence. 
Missouri, ete., R. Co. v. Cardwell, 
(Tex. Civ. A.) 187 SW 1073. 


33. [a] Evidence held insufficient 
to show (1) negligent obstruction of 
view (Bogle v. Canadian Pac. R. Co., 
18 OntWN 266) (2) in permitting 
coal cars to stand upon a sidetrack 
at a street crossing, w‘here: the cars 
were only one half the height of the 
approaching train, and did not ob- 
struct the view of a_ pedestrian 
(Young v. Hrie R. Co., 158 App. Div. 


14, 143 NYS 176). 
34. See infra § 2019. 
35. See infra § 2018. 
36. [a] Evidence held sufficient: 


To show willfulness and wantonness: 
(1) In operation of train at crossing 
in general. Alabama Great Southern 
R. Co. v. Russey, 190 Ala, 239, 67.S 


445; Central of Georgia R. Co. v. 
Partridge, 136 Ala. ee 34. oS. Oats 
ae R, Co. v. Blose, 2 Oh. A. 284, 


19 Ohe Cir! 'COANS SS? 139, 35°Oh,...Cir, 

Ct. 458; Dunlap -v. Greenville, etc., 

Ry Go; 101.86 C. 395, 85 SE 962. (2) 

In action for death at crossing in a 
populous portion of a city. Frechett 
v. Illinois Cent. Cory LOTTI +A. 
213. (8) In collision between a mo- 
tor truck and a switch engine. Fabac 
v. St. Louis, ete., R. Co., 119, Kan, 58, 

230° 1019) HC4) Tee intentionally vio- 
lating ordinance in permitting en- 
gines to stand on crossing, aut'hor- 
izing punitive damages for injuries 
resulting from frightening of horse. 
Lindler v. Southern R. Co., 84 S. C. 
536, 66 SE 995. (5) In negligently 
and wantonly blowing whistle and 
Gulf, ete., R. Co. 
v. Box; 81 Tex. 670, 17 SW 375. (6) 

In running at excessive speed and 
without warning. Nashville, ete., R. 

Co. v. Prince, 212 Ala. 499, 103 S 463. 

(POF willful and reckless acts of 
defendant and another, apart from 
negligence of engineer and fireman, 

to warrant punitive damages to auto- 
mobilist injured in crossing colli- 
sion, Pinckney v. Atlantic Coast . 
Line R. Co., 147 S. C, 227, 145 SH 135. 
(8) To warrant reasonable infer- 
ence of recklessness on part of mo- 
torman of electric railway car. Gra- 
ham v, Columbia R., etc., Co., 102 
S. C. 468, 86 SH 952 


OL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


§ 2018] , 


Crossing. Where such matters are in issue, the gen- 
eral riles** apply as to the weight and sufficiency of 
the evidence to show the dangerous character of the 
crossing where the accident happened, and the con- 
sequent necessity for having warning devices and 


, 


[b] Evidence held insufficient: 
To show willfulness and wantonness: 
(1) In operation of train in general. 
Liveretty v. Nashville, etc., mncos 
186 Ala. 111, 65 S 54; Hampel v. De- 
troit, etc, KR. +Co,, , 188. Mich... 1, 100 
NW 1002, 110 AmSR 275; Fox v. Chi- 
cago, ete, R. Co., 147. Wis. 310, 1338 
NW 19. (2) In colliding generally 
With a team (Baltimore, etc., R..Co. 
vi, Reynolds, 33) Ind.; A. 219, 71.-NE 
250) (3) or motor vehicle (Snyder v. 
Chicago, etc., R. Co., 29 F. (2d) 910; 
Louisville, ete. R. Co. v. Rush, 208 
Ala. 516, 94 S 577; Grinestaff v. New 
York Cent. 'RCo.,; 253 Ill. A.’ 589; 
Grinestaff v. New York Cent. R. Co., 
253 Ill. A. 162; Chatelle v. Illinois 
Cent. R. €o.j9210° Ti). A. 475). (4) In 
causing injury to pedestrian. Bon- 
ner v. Grand Trunk Western R. Co., 
Dot) eMIGhY Sts. st63 NW 3.29505); In 
causing death of child (Knickerbock- 
ernav. Detroit, ‘Ste.,. aR. Co.,,. 167%. Mich. 
596, 133 NW 504), (6) pedestrian 
(Dunham vy. Chicago, ete., R. Co., 164 
Til, A. 151), (7) watchman at cross- 
ing (Fox v. Chicago, ete., R. Co., 147 
Wis. 310, 1838 NW 19), (8) driver of 
motor vehicle (Conrad v. Wheelock, 
24 KF. (2d) 996; Knapp v. Northern 
Pace. R. Co., 139 Minn. 338, 166 NW 
409) (9) or other vehicle (Cleveland, 
etc., R. Co. v. Starks, 58 Ind, A, 341, 
106 NE 646 (A.) 102 NE 279), (10) 
at an interurban railway crossing 
(Brooks v. Muncie, etc., Tract. Co., 
176 Ind. 298, 95 NH 1006). (11) ‘To 
show willfulness on the part of the 
engineer, although it does show a 
mistake in judgment. Cleveland, etc., 


MR, JCOs, Vv. Starks, (Ind. A.) {102° NE 
279. (12) To show that those in 
charge of engine were guilty of 


wanton negligence precluding rail- 
road company from availing itself of 
defense of contributory negligence. 
Gilbert v. Missouri Pac. : Coy 
Kan. 711, 139 P 380 [reh den 92 Kan. 
281, 140 P 883, 92 Kan. 697, 142 P 
270]. 

{c] Knowledge of  peril.—Evi- 
dence that defendant’s employees 
could possibly have seen that plain- 
tiff, attempting to cross between two’ 
freight cars, would be imperiled if 
the train was moved, is not sufficient 
to warrant a finding that they did 
so see him or know of his peril, es- 
pecially where such servants testify 
positively that they did not see him 
or know of his peril until after the 
injury happened. Central of Georgia 
R. Co. v. Chambers, 194 Ala. 152, 69 
S 518. 

{d] Knowledge of crossing.—Evi- 
denee that trainmen had knowledge 
of the crossing and the frequency 
of its use is essential to an imputa- 
tion of wantonness in a motorist’s 
action for injuries sustained in a 
_ erossing Gollision. Dorough vy. Ala- 

bama Great Southern R. Co., (Ala.) 
128 S 602. 


837. See supra §§ 2014, 2017. 

38. [a] Evidence held sufficient: 
(1) To show that the crossing was 
more than, ordinarily dangerous. 
Creeley v. Boston, ete,; Ra Con 2638 
Mass. 529, 161 NE 584; St. Louis 


Southwestern R. Co. v. Lewis, (Tex. 
Civ. A.) 297 SW 896; Missouri, etc., R. 
Co. v. Long, ,(Tex. Civ. A.) 293 SW 
184 (in the nighttime); St. Louis 
Southwestern R. Co. v. Waits, (Tex. 
Civ. A.) 164 SW 870. (2) To, warrant 
a finding that the crossing was. not 
extraordinarily dangerous so as to 
require the maintenance of extraor- 
dinary means of warning persons, 
especially as trains were not operated 
over it faster than five or six miles 


‘ 
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an hour. Gillham vy. St. Louis South- 
tye jae R. Co., (Tex. Civ. A.) 241 SW 


{[b] Evidence held insufficient to 
show that an interurban crossing was 
one of special danger, although it was 
in a small incorporated town, and 
there was some obstruction to view. 
Galveston-Houston Blectric R. Co. v. 
Patella, (Tex. Civ. A.) 222 SW 615. 


Weight and sufficiency of evidence 
as to necessity for: 


Flagman or watchman see infra text 
and note 42 


Gates sée infra text and note 43. 


39. [a] Evidence held sufficient 
to show negligence in not providing 
means of warning travelers, St. Lou- 
is Southwestern R. Co. v. Lewis, (Tex. 
Civ. A.) 297 SW 896. 


40. [a] Evidence held sufficient 
to show negligence in failing to main- 
tain a light. Missouri, ete., R. Co. v. 
Long, (Tex. Civ. A.) 293 SW 184. 


41. [a] Evidence held sufficient: 
(1) To show negligence in failing to 
provide warning signals. Creeley v. 
Boston, etc., R. Co., 263 Mass. 529, 161 
NE 584. (2) To support a verdict for 
plaintiff for-the negligent failure of 
a danger signal to work and give 
timely warning. Hunt v. Central Ver- 
mont R. Co., 99 Conn. 657, 122 A 563; 
Dardenne vy. Texas, etc., R. Co., (La. 
A.) 127 S 458. (3) To establish de- 
fendant’s freedom from negligence as 
respects crossing signals. Phelps v. 
Erie R. Co., 134 App. Div. 729, 119 NYS 
141; Kulp Transp. Lines v. Erie R. 
Co., 182 Misc. 821, 2830 NYS 490; Mil- 
er v. Pennsylvania R. Co., 299 Pa. 
63, 149 A 85. 

(1) 


[b] Evidence held insufficient: 
To show negligence in failing to have 
warning signal at crossing (Trask 
v. Boston, ete., R. Co., 219 Mass, 410, 
106 NE 1022), (2) in failing to keep 
crossing bell in working order (Vaca 
v. Southern Pac. Co., 91 Cal. A. 470, 
267 P 346), (3) or in failing to give 
warning by crossing signal device 
(Brindizi v. Lehigh Valley R. Co., 216 
App. Div. 12, 214 NYS 589; Norfolk, 
etc., R. Co. v. Wilkes, 137 Va. 302, 119 
SE 122). (4) To show absence of 
warning signals. Brindizi v. Lehigh 
Valley R. Co., supra. 


42. [a] Evidence held sufficient: 
(1) To show negligence in failing to 
have a flagman or watchman at the 
crossing at the time of the accident. 
Summer vy. Chicago, ete., R. Co., 122 
Minn. 44, 141 NW 854; Chicago, etc., 
R. Co. v. Zumwalt, (Tex. Civ. A.) 226 
SW 1080; St. Louis.Southwestern R. 
Co. v. Waits, (Tex. Civ. A.) 164 SW 
870. (2) To show negligence of flag- 
man or watchman as to giving warn- 
ing. Deheave v. Hines, 217 Ill. A. 427; 
Dale v. Chicago Junction R. Co., 174 
tll. A. 495 [rev on other grounds 259 
Ill. 476, 102 NE 808]; Lockridge’ v. 
Minneapolis, ete., R. Co., 161 Iowa 74, 
140 NW 834, AnnCas1916A 158; Clem- 
ents y. Texas, etc., R. Co., 148 La. 1050, 
88 S 394; Whittaker vy. Illinois Cent. 
R. Co., 148 La. 319, 86.S 825. (3) To 
show that flagman was not at post 
at time of accident. Shreveport v. 
Vicksburg, etc., R. Co., 167 La. 157, 
118 S 872 (collision with fire truck). 


[b] Evidence held insufficient: (1) 
To show necessity for flagman or 
watchman at the crossing. Lenning 
v. Des Moines, etc., R..Co., (Iowa) 
227 NW 828; Trask v. Boston, ete., 
R. Co., 219 Mass. 410, 106 NE 1022. 
(2) To show negligence in failing to 
have flagman. ‘Trask vy. Boston, etce., 
R. Co., supra. (3) To-show that flag- 
man had given warning in time to 
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safeguards thereat,?® and to establish negligence on 
the part of defendant in regard to providing, main- 
taining, and operating such warning devices and safe- 
guards,*® such as lights at night,#® warning signal 
devices,** flagmen or watchmen,*? or gates*® at the 


prevent accident. Lincks v.. Illinois 
Cent: Ri. Co:, £43 La: 446; 78S) 730: 
(4) To show negligence in conduct of 
flagman at time of accident. Baker 
v. Lehigh Valley R. Co., 248 N. Y. 131, 
161 NE 445. (5) To show that gate- 
man permitting motorists to start 
across crossing was deceived by speed 
of train. Osgood v. Boston, ete., R. 
Cos"83 N.Y 262,941 tA 182 ees y ho 
show that there was no flagman at the. 
crossing at the time of the accident 
(Chicago, ete., R. Co. v. Gretzner, 46 
Ill. 74); (7) as where six witnesses 
testify that they saw the flagman on 
the crossing giving the signal, while 
two other witnesses testify that they 
‘did not see him at the time, and an- 
other witness testifies that the flag- 
man was not there (Taylor y. Long 


Island R. Co., 16 App. Div. 1, 44 
NYS 820). 
[c] Evidence that no fl was 


at one side of crossing is insufficient 
to show a violation of an ordinance 
requiring flagmen at crossings. Tay- 
Oe v. Illinois Cent. R. Co., 154 Ill. A. 

[d] Where equal number of wit- 
nesses testify each way, the jury may 
properly find that at the time of the 
accident the flagman was not in his 
place and did not give warning to 
plaintiff. Borders v. Boston, ete., R. 
Co., 115 Me. 207, 98 A 662. 


{e] Disproval of negligence.— 
Plaintiff's testimony that a railroad 
conductor was acting as watchman, 
but at the time of the injuryK was 
leading a blind man across the tracks, 
does not disprove negligence in not 
maintaining a watchman. Atlanta, 
etc., R. Co. v. Lambert, 39 Ga. A, 371, 
147 SE 1638. 


[f] Relation of gateman to com- 
pany.—Where, in an action for inju- 
ries to an automobile caused by the 
lowering of the gates at a railroad 
crossing, in the absence of direct 
proof that the gateman was the seryv- 
ant of one of defendant railroad com- 
panies, it appearing that it used the 
tracks at the crossing and that the 
gateman lowered the gates on the ap- 
proach of their trains, there is evi- 
dence sufficient to support a finding 
that the relation of master and sery- 
ant existed between the gateman and 
the company. Record v. Pennsylvania 
R. Co., 75: N. ‘J, L. 311, 6% A 1040) [aft 
M6 IN] J.) 1.8005 °72 A 6245 


[g] Sufficiency to warn of danger. 
—That the stationing of flagmen by 
defendant was sufficient to warn per- 
sons of approaching danger is not con- 
clusively shown by evidence that it 
‘did not appear that at any time pre- 
vious to the accident in question an 
accident had occurred at that place. 
Quill v. New York Cent., etc., R. Co., 
16 Daly 313, 11 NYS 80 [aff 126 N. Y. 
629 mem, 27 NE 410 mem]. 


43. [a] Evidence held sufficient: 
(1) To show necessity for gates at 
crossing. Creeley vy. Boston, ete., R. 
Co., 263 Mass. 529, 161 NE 584. (2) 
To show negligence by gateman in 
lowering gates. Garafalo v. New 
York, ete., R. Co., 206 Mass. 539, 92 
NE 723. (3) To support a verdict or 
judgment for death by being struck 
by crossing gate. Texas, etc., R. Co. 
v. Freeman, (Tex. Civ. A.) 15 SW (2d) 
666. (4) To sustain judgment for in- 
jury to passenger in an automobile, by 
suddenly lowering gates on automo- 
bile. Sikorski v. Philadelphia, etce., 
R. Co., 260 Pa. 243, 103 A 618. (5) To 
sustain verdict for plaintiff because 
of failure to close gates when train 
approached. JEvansville, etc., R. Co. 
v. Berndt, 172 Ind. 697, 88 NE 612. 
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crossing where the accident happened, and that such 
negligence was the proximate cause of the accident 
Where the burden of proving contrib- 
utory negligence is on defendant,*® and there is no 
testimony on the question of such negligence, plain- 
tiff is entitled to recover on his prima facie showing 
of negligenee on the part of defendant in violating 
an ordinance requiring gates to be closed when trains 
Evidence of the mere fact that the 
warning bell at the crossing did not ring before the 
passage of a train does not authorize an inference 
that its failure to do so was due to defendant’s neg- 
ligence,*? especially where it had rung immediately 
before with the passage of another train and also rang 
immediately after the accident;*® and plaintiff’s tes- 
timony that the bell did not ring when a train fol- 
lowed another train from the opposite direction which 
had rung the bell is merely a scintilla of evidence, in- 


or injury.** 


are passing.*® 


[b] Evidence held insufficient: (1) 
To show necessity for gates required 
by statute. Trask v. Boston, etc., R. 
Co., 219 Mass. 410, 106 NE 1022. (2) 
To show negligence in not providing a 
gate and gateman at the crossing. 
Menace v. Boston, ete., R. Co., 55 Fed. 


[ec] Admission of necessity.—The 
erection of gates by a railroad com- 
pany shortly after an order passed 
by the mayor and aldermen of a city 
requesting it to erect such gates is 
communicated to the company may be 
treated as an admission, unless ex- 
plained, that the gates were reason- 
ably necessary for public safety. 
Merrigan v. Boston, etc., R. Co., 154 
Mass. 189, 28 NE 149. 


44, See supra § 2016. 
45. See supra § 1981. 


46. Evansville, etc, R. Co. v. 
Berndt, 172 Ind. 697, 88 NE 612. 


Wiolation of statute or ordinance as 
prima facie negligence generally see 
supra § 1809. 


47. Kingsbury v. Boston, etc., 
Co., 79 N. H. 203, 106 A 642. 


[a] Reason for rule.—Its failure 
to ring ‘‘may have been due. to some 
cause for which the defendant was 
not responsible.” Kingsbury v. Bos- 
ton, gies, R. Co., 79 N. H. 2038, 204, 106 
A 642. 


48. Kingsbury v. Boston, etc., 
Co., supra. 


49. Kingsbury vy. Boston, etc., R. 
Co., supra. 


50. Roland v. Philadelphia, etec., R. 
Co., 224 Pa. 630, 73 A 958. 


Negligence as to operation of gates 
generally see supra §§ 1804-1806. 


51. Giacomo v. New York, etc., R. 
Co., 196 Mass. 192, 81 NE 899. 


52. See supra §§ 2014, 2017. 


53. [a] Evidence held, sufficient 
to support a finding that train was 
running at: (1) Specified rate of 
speed. Galveston, ete., R. Co. v. Har- 
ling, (Tex. Civ. A.) 208 SW 207 [aff 
(Commn, A.) 260 SW 1016]; Swalm v. 
Northern Pac. R. Co., 143 Wis. 442, 
128 NW 62. (2) High and dangerous 
speed. Texas, etc., R. Co. v. Crow, 
(Tex. Civ. A.) 300 SW 93. (3) High 
rate of speed without exercise of due 
caution. Chesapeake, etc., R. Co. v. 
Crum, 140 Va. 333, 125 SH 301. (4) 
Reckless rate of speed within a city. 
Galveston, ete., R. Co. v. Templeton, 
(Tex. Civ. A.)o175 SW 504. (5) Unrea- 
sonable rate of speed. Clapp v. New 
York, ete., R. Co., 229 Mass, 532, 118 
NE 658. 


[b] Evidence held insufficient to 
show that rate of speed was unreason- 


ieee 
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evidence to the 


able. 
Co., 199 Ill. A. 4 

[ec] Very high rate of speed.—Tes- 
timony of ‘defendants’ witness that 
fire and dust flew from the rails after 
a short whistle blast one thousand 
to one thousand two hundred feet 
from the crossing until the train 
stopped, of the conductor that it went 
between one thousand eight hundred 
and two thousand feet beyond the 
crossing before stopping, of the fire- 
man that they could not have stopped 
the engine any quicker, regardless of 
passengers’ safety, and of other wit- 
nesses that the train was not brought 
to a stop until it reached a point con- 
siderably more than two thousand feet 
beyond the crossing warrants an in- 
ference that the train was running at 
a very high rate of speed. Bush v. 
Southern Pac. Co., (Cal. A.) 289 P.190. 


{d] Distance running before stop- 
ping.—(1) Evidence that the train did 
not stop until it was three hundred 
yards past the crossing at which it 
caused the injury complained of is 
not by itself sufficient evidence that 
the train passed the crossing at an 
unreasonable rate of speed (Tully v. 
Fitchburg R. Co., 134 Mass. 499); (2) 
but where the view is obstructed at 
the crossing such evidence is suffi- 
cient to justify a finding that forty 
miles per hour was an unreasonable 
rate of speed at that crossing (Hicks 
v. New York, etc., R. Co., 164 Mass. 
424, 41 NE 721, 49 AmSR 471). 


54 [a] Evidence held sufficient: 
To show negligence as to the rate of 
speed at which the train was running: 
(1) In general. Bilton vy. Southern 
Pac. R. Co., 148 Cal. 4438, 83 P 440; 
Ellis v. Central California Tract. Co., 
37 Cal. A. 390, 174 P 407; Schneeweisz 
Vi dllinois: Cent gh=.Co., (1964 010A. 


248; Kessler v. Davis, 111 Kan. 515, 
20%. P99 Onno enters CoG ve. 
Outland, 160 Ky. 714, 170 SW 48; 


Knobeloch y. Pittsburgh, etc., R. Co., 
266 Pa. 140, 109 A 619; Denkers v. 
Southern Pac. Co., 52 Utah 18, 171.P 
999; Chesapeake, etc., R. Co. v. Meyer, 
150 Va. 656, 143 SE 478. (2) Fifty 
miles an hour, without signals. Yout- 
sey v. Chicago, ete., R. Co., (Mo. A.) 
251 SW 468. (38) Thirty-five to fifty 
miles an hour after dark down grade 
and approaching a village. Lancas- 
ter v. Browder (Tex. Civ. A.) 248 SW 
625. (4) Faster than ordinarily on 
the day in question, at a crossing 
where the view was obstructed. Di- 
rector Gen. of Railroads v. Pence, 135 
Van 329 U6 Se 51 C5) watts ale 
speed, without signals or a seasonable 
closing of the gates. Haugen vy. 
Northern Pac. R. Co., 132 Minn. 54, 
155 NW 1058. (6) To support a find- 
ing of negligence as a matter of fact 
upon speed of train running from 
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sufficient to support a finding as against positive 


contrary.*® So, also, the fact. that 


the safety gates were not lowered at the time of the 
accident is some, but not conclusive, evidence of 
negligence on the part of defendant;°° and evidence 
that, after a certain hour in the evening, the gates 
at the crossing are not used and no flagman is sta- 
tioned there warrants the inference, if any, that after 
that time such precautions are not necessary.°+ 


[§ 2019] (c) Rate of Speed. The general rules>” 
also apply to the weight and sufficiency of the evi- 
dence as to the rate of speed at which the train, which 
caused the injury, was running at the time of the 
accident,®? and on the question whether such rate 
of speed in connection with other conditions consti- 
tuted negligence,*°* or whether it was in excess of 
that permitted by statute or ordinance,®® and wheth- 
er the rate of speed, if negligent or illegal, was the 


Hausafus v. St. Louis, ete., R./ fifty to sixty-five miles per hour over 


a country road crossing where the 
view was obstructed and no signals 
were given. Schaff v. Young, (Tex. 
Civ. A.) 264 SW 582. (7) To show 
negligence in fixing schedule requir- 
ing excessive speed. St. Louis-San 
Francisco R. Co. v. Eakins, 141 Okl. 
256, 284 P 866. “~8) To show freedom 
from negligence as respects. speed. 
Kulp Transp. Lines v. Erie R. Co., 132° 
Misc. 821, 230 NYS 490. (9) To show 
that a speed of twenty-five miles an 
hour, reduced to six before reaching 
a crossing, in a small village, was not 
excessive or unreasonable. Gannett 
v. Boston R. Co., 238 Mass, 125, 130 
NE 183. 


[b] Evidence held insufficient: To 
show negligence as to the rate of 
speed at which the train was running: 
(1) In general. Pennsylvania R. Co. 
v. MacLennan, 89 Ind. A. 477, 167 NE’ 
848 (forty miles at 2 A. M.); Jordan. 
v. Osborne, 147 Wis. 623, 1833 NW 32; 
Walker v. Grand Trunk R. Co., 47 Ont. 
L. 439, 53 DomLR 595. (2) Although 
in excess of the statutory rate. Con- 
ant v. Grand Trunk R. Co., 114 Me, 92, 
95 A 444. (3) Over a country crossing 
in the nighttime. Anspach v. Phila- 
delphia, etc., R..Co., 225 Pa. 528, 74 A 
373, 28 LRANS 382. (4) To show that 
defendant, a traction company, ran 
‘its cars too close together at exces- 
Sive speed. Terre Haute, ete., Tract. 
Co. v. Puckett, (Ind. A.) 158 NE 639. 


[ec] That engine was traveling” 
twenty or thirty miles an hour across 
a public gra’de road in a city where 
the lawful speed was six miles an 
hour ‘is a circumstance from which 
the railroad’s negligence might rea- 
sonably be inferred, especially where, 
in consequence of obstructions to a 
view of the train, a person was pre- 
vented from seeing a locomotive at 
any great distance until he came 
within about fifty feet of the cross- 
ing. Kunz v. Oregon R., ete., Co., 51 
Or. 191,593) P44) 94° 504: 

[a] 
stopped within given distance after 
the brakes were applied is of no 
weight as a basis for showing negli- 
gence in running at a certain rate of 
speed at the crossing, when such tes- 
timony is based on the supposition 
that the train was runnitg at a speci- 
fied rate at a distance of five hundred 
and seventy feet from the crossing, 
and the only testimony as to the speed 
of the train is that it was running at 
such specified rate when it reached 
the crossing after every possible ef- 
fort had been made to check its speed 
while running the intervening dis- 
tance. Jones v. Lehigh, etc., R. Co., 
202 Pa. 81, 51 A 590. 


_55. [a] Evidence held sufficient: 
(1) To show that the rate of speed 
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proximate cause of the injury,®® and plaintiff was 
or whether the acci- 
dent would have been unavoidable had the speed of 
Evidence that the train was 
running at an unusual rate of speed is not of itself 
sufficient to establish lability®® but may be suffi- 
cient, when considered in connection with other cir- 
cumstanees, such as a failure to give the proper sig- 
nals, ete., to justify a finding of negligence:*° 

[§ 2020] (d) Lights, Signals, or Lookouts from 
The general rules®! 
in determining the weight and sufficiency of the evi- 
dence, which may be either direct or cireumstantial,°? 


entitled to recover therefor ;°7 


the train been less.®°8 


Train—aa. In General. 


RAILROADS 


apply 


on the question of defendant’s negligence in respect 


was in excess of that allowed by or- 
dinance or statute (Martin v. South- 
ern Pac: Co., 44 Cal. A, 3, 185 P 1030; 
Schneeweisz v. Illinois Cent. R. Co., 
196 Ill. A. 248; Platter v. Minneapo- 
lis, ete., R. Co., 162 Iowa 142, 143 NW 
993; Hanna y. Kansas City Southern 
ge Co.; 178 Mo. A. 281, 165 SW 1148; 
Brindizi v. Lehigh Valley R. Co., 216 
App. Div. 12, 214 NYS 589; Merrill 
v. Minneapolis, etce., R. Co., 27 S. D 
1, 129 NW 468), (2) at a place where 
a path crossed the railroad tracks 
(Western, etc., R. Co. v. Watkins, 14 
Ga. A. 388, 80 SE 916). (3) To show 
that speed was not excessive. Wash- 
ington v. Yazoo, ete., R. Co., 11 La. 
A. 635, 124 S 631. (4) To show negli- 
gence in running through a city ata 
speed in excess of that fixed by an or- 
dinance. Whaley v. Vidal, 27 S. D. 
627, 132 NW 242. (5) To show post- 
ing of ordinance limiting speed which 
‘defendant is charged with violating. 


ee v. Wabash R. Co., 149 Ill. A. 
‘{b] Evidence held insufficient: (1) 


To show that speed of train was in 
excess of that allowed by statute or 
ordinance. Wilcox v. Louisiana R., 
ete., Co., 9 La. A. 454, 119 S 897; Dyer 
v. Maine Cent. R. Co., 120 Me. 154, 
113 A 26; Osgood v. Boston, etc., R. 
Co., 83 N. H. 262, 141° A132; Lou- 
isiana,y R., vete., .Co. vy. dtumphreys, 
(Tex. Civ. A.) 285 SW 869. (2) Al- 
though witnesses testified as to when 
the brakes were applied, and the dis- 
tance the train ran after the collision. 
Dyer v. Maine Cent. R. Co., supra. 
(3) To show excessive speed of inter- 
urban electric car. Thompson y. Chi- 
cago, etc., R. Co., 190 Ill. A. 240. 


56. See supra § 2016. 


57. [a] Evidence held sufficient 
to sustain a recovery for injury 
caused: (1) By a train running at an 
unlawful speed in general.. Piper v. 
Chicago, etc., R. Co., 77 Wis. 247, 46 
NW 165. (2) By running at an ille- 
gal rate of speed without a signal. 
Cleveland, etc., R. Co. v. Lynn, 177 Ind. 
old, 95) NE 577,.93 NE) 67: 


[b] Evidence held insufficient: (1) 
To support verdict on ground of neg- 
ligence in running train at an unrea- 
sonable rate. Ft. Worth, etc., R. Co. 
v. Harrison, (Tex. Civ. A.) 163 SW 
832:, (2) To. sustain ae cotaviai ne for 
running at a dangerous rate of speed 
without giving proper notice. Mc- 
‘Cain v. Louisville, etc., R. Co., 18 SW 
537, 13 Kyi 809: 


58. [a] Evidence held insufficient 
to show, in an action for death of one 
killed in an automobile at a crossing, 
that the accident would have been un- 
avoidable had the speed of the train 
been less. Broussard v. Louisiana 
Western R. Co., 140 La. 517, 73 S 606. 


59. St. Louis, ete., R. Co. v. Kimp- 
rell, 111 Ark. 134, 163 SW 516. 


60. St. Louis, etc., R. Co. v. Kim- 
brell, supra. 


61. See supra §§ Meee 2017. 


62. Illinois Cent. Re Co. 
Slater, 129 Till. 91, 21 NED 575, 16 Aman 


242, 6 LRA 418. 
notes 63-76. 


63. [a] Evidence held sufficient to 
sustain finding of negligence: In op- 
erating train: (1) Without proper 
headlight. Compton vy. Western R. 
Co., 215 Ala. 576, 112°S 2148;- Smith -v. 
Southern Pace. Co., 201 Cal. 57,'255.P 
500; Kehoe vy. Philadelphia,_ 
Co., 235 Pa. 429, 84-A 406. 
defective headlight. Chicago, etc., R. 
Co; *v. > Coon, 48 -Ind. A: 675, (93 NH 
561, 95 NE 596; Alabama, ete., R. Co. 
v. McGee, 117 Miss. 370, 78 S 296. (3) 
At high speed without headlight and 
warning signals. Pridmore v. Chica- 
go, etc., R. Co., 192 Ill. A. 446 [aff 275 
Tl. 386, 114 NE 176]. (4) In backing 
train or car over crossing at night 
without any light on the nearest part 
of the train or car. Pittsburgh, etc., 
R. Co. v. Terrell, 177 Ind. 447, 95 NE 
1109, 42 te 367; Deister v. Atchi- 
son, etc., R. Co., 99 Kan. 525, 162 P 282, 
LRA1917C “784: Houston, ete., RK. 'Co: 
v. Owens, (Tex. Civ. A.) 282 SW 825. 
(5) In shunting ears without lights 
and attendants and without warning. 
Alloggi v. Southern Pac. Co., 37 Cal. 
Av eiZeelie pia t lie 

(1) 


[b] Evidence held insufficient: 
To show negligence in failing to have 
headlights (Washington-Virginia R. 
Co. v. Struder, 132 Va. 368, 111 SE 
239), (2) or as to headlight on snow- 
plow (Zuvelt v. Canadian Pac. R. Co., 
23 Ont. L. 602, 2 OntWN 1063, 19 Ont 
WR 77). (3) To overcome presump- 
tion that defendant was not negligent 
in failing to provide proper headlight. 
Lapinco v. Philadelphia, etc., R. Co., 
257 Pa. 344, 101 A 767. (4) To sustain 
a verdict for a pedestrian struck by 
cars having no light and giving no 
warning of their approach. Chesa- 
peake, etc., R. Co. v. Salyers, 187 Ky. 
144, 150, 218 Sw 474 

[ec] Running train at night with- 
out headlight on the engine over a 
public crossing is at least evidence of 
negligence. Seaboard Air Line R. Co. 
v. Moseley, 60 Fla. 186, 53 S 718. 


Positive and negative testimony see 
infra § 2021. 

64. Daniels v. Staten Island Rapid 
Transit Co., 125 N. Y. 407, 26 NE 466. 


65. [a] Evidence held sufficient: 
To show negligence in failing to keep 
a proper lookout: (1) In general. St. 
Louis Southwestern R. Co. v. Car- 
mack, (Ark.) 187 SW 635; New York 
Cent. R. Co. v. Reidenbach, 71 Ind. A. 
3905/1225 NE 565; Chesapeake, etc. .R: 
Co. y. Banks, 144 Ky. 137, 187 SW 1066 
Laff sub nom. Chesapeake, ete; = Re 
Co. v. Cockrell, 232 U. S. 146, 34 SCt 
278, 58 L. ed. 544]: Battishill v. Hum- 
phreys, 64 Mich. 514, 38 NW _ 581; 
Schleiger v. Northern Terminal Co., 
43, Or. 4, 72 P 324; Ginocehi v.-Pitts- 
burgh, etc, R. Co.,, 283. Pa. 378,129 A 
S280 Elouston, etc., BR. Co. viakauit- 
mann, 46 Tex. Civ. A. 72, 101 SW 817. 
(2) While backing an engine or train 
over the crossing. Arkansas, etc., R. 
Co. v. Graves, 96 Ark. 6388, 132 SW 
992; Houston, ete., R. Co. v. Owens, 
(Tex. Civ. A.) 282 SW 825. (3) To 


And see cases infra 
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of operating the train or car, which caused the injury 
or death, at the time and place of the accident, with- 
out proper lights thereon,*®* and as te whether the 
time of day for having such lights had arrived;®* 
or in respect of the engineer, fireman, or other train- 
men keeping a proper lookout at the crossing to avoid 
injury,®® and as to whether they had or should have 
had knowledge of the injured person’s 
to avoid the accident.°® 
down the track, was not obstructed, and that plain- 
tiff might, by looking in that direction, have discoy- 
ered the train, is not evidence that a lookout was 
not kept by those on the train.°? 


s peril in time 
Testimony, that the view 


show that no lookout was kept (Ches- 
apeake, ete., R. Co. v. Bradford, 202 
Ky. 26, 258 SW 939), (4) by the fire- 
man on the side from which plaintiff 
approached (St. Louis Southwestern 
R. Co. v. Everett, 125 Ark. 428, 189 SW 
42). (5) To show that a proper look- 
out was maintained by the locomotive 
operators. -Stem v. Nashville Inter- 
urban R. Co., 142 Tenn. 494, 221 SW 
192; Shaffer v. Minneapolis, ete., R. 
Co., 156 Wis. 485, 145 NW 1086. (6) 
In an action for injuries by a car com- 
ing to a stop and then moving for- 
ward over the crossing, to sustain a 
finding that defendant's rules required 
that an employee should be stationed 
at the end of the car nearest.the street 
to see that the track was clear before 
siving the signal to move. Galves- 
ton, éte., R.-Co. v. Fry; 37 Tex. Ciy A: 

552, 84 SW 664. 
(1) 


[b] Evidence held insufficient: 
To show negligence in failing to keep 
a proper lookout. St. Louis, ete., R. 
Co. v. Kimbrell, 111 Ark. 134, 163 eu 
516; eT wy V.. St. Louis, ete. RR: 
Cos, 166 Mo. 439, 148 SW 973. (2) 
To show Pinks to have a lookout 
in the cab of the-plow or failure of 
the lookout to keep watch, in an ac- 
tion for death by a rotary snowplow 
pushed ahead of an engine. Jensen v. 
recieve Short Line R. Co., 59 Utah 3867, 


[ce] mextinadny. that some one in 
cab waved as the engine passed the 
witness does not justify a finding that 
the engineer and fireman were negli- 
gent in keeping a lookout. Fink v. 


Northern Pac. R. Co., 162 Minn. 365, 
203 NW 47. 
66. [a] Evidence held sufficient: 


Gyro sustain a finding that the in- 
jured person’s peril was discovered in 
time to avoid the injury (Farrell v. 
Chicago, etce., Co., 123 Iowa 690, 
99 NW 578; Galveston, etc., R. Co. v. 
Pry oe Tex. Civ. A. 552, 84 SW 664), 
(2) or could have been discovered had 
a proper lookout been kept (Chesa- 
peake, ete., R. Co. v. Banks, 144 Ky. 
137, 187 SW 1066 [aff sub nom, Chesa- 
peake, etc., R. Co. v. Cockrell, 232 U. 
S. 146, 34 SCt 278, 58 L. ed. 544]; 
Goff v. Atlantic Coast Line R. Co., 179 
N. C. 216, 102 SH 320). 


[b] Evidence held insufficient: (1) 
To show that engineer was put on no- 
tice that some one might be cross- 
ing. Southern R. Co. v. Randle, (Ala.) 
128 S 894. (2) To sustain a recovery 
on the ground that the engineer ought 
to have seen decedent lying on the 
tracks at a street crossing. Kretik v. 
New York Cent. R. Co., 227 N. Y. 474, 
125 NE 680 [rearg den 228 N. Y. 611 
mem, 127 NE 915 mem]. 


[ec] Evidence that engineer locked 
back when approaching a street cross- 
ing, and that the automatic signal at 
the crossing was out of order war- 
rants a finding of negligence. Dar- 
denne v. Texas, etc., R. Co., (La. A.) 
127 S 458. 


67. St. Louis, etc., R. Co. v. Kim- 
brell, 111 Ark, 134, 163 Sw 516. 
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As to signals.®8 


68. Positive and negative testi- 
mony see infra § 2021. 


69. [a] Evidence held sufficient: 
To sustain a finding: (1) That the 
proper or statutory signals were giv- 
en. White v. Arizona Eastern R. Co., 
30 Ariz. 151, 245 P 270; Washington 
v. Yazoo, etc., Las OO ES ra bese Ns 635, 
124 S 681; Columbia, Sterna COs ws 
State, 105 "Md. 34, 65 A 625; Phillips 
v. Texas, SEC. Tid Os, (Tex. Civ. A.) 
281 SW 1104; Reynolds v. Canadian 
Pac. Ri Co., 59 Ont. L. 396, [1926] 4 
DomLR 458. (2) That the proper or 
statutory signals were not given. 
Hoffman v. Southern Pace. Co., 101 
Cal. A. 218, 281 P 681 [superseding 
(A.) 279 P 474]; Chicago,. etc., R. Co 
v. Coon, 48 Ind. A. 675, 93 NE’ 561, 95 
NE 596; Chesapeake, "ete., RCo. vv. 
Bradford, 202) Ky. (26, 2583 SW 939; 
Jones v. Great Northern R. Cor 178 
Minn. 322, 227 NW 45; Brindizi v. Le- 
high Valley Re ICO; 216 App. Div. 12, 
214 NYS 589; Louisiana Rs ete, Comy: 
Brewer, (Tex. Civ. A.) 275 SW 181. 
(3) That decedent received no notice 
or warning of the approach of the 
train. Chicago, etc., R. Co. v. Lake 
County Sav., etc., Co., 186 Ind. 358, 114 
NE 454. (4) To raise an inference 
that if the statutory signals had been 
given, the witnesses would have heard 
them. Rogers v. West Jersey, etc., R. 
Co., 75 N. J. L. 568, 68 A 148. (5) To 
sustain a verdict or finding of negli- 
gence in failing to give proper or stat- 
utory signals. Compton v. Western 
R. Co., 215 Ala. 576, 112 S 148; Mis- 
souri Pac. R. Co. v. Bode, 168 Ark. 157, 
269 SW 361; St. Louis Southwestern 
R. Co. v. Carmack, (Ark.) 187 SW 635; 
Smith v. Southern Pac. Co., 201 Cal. 
57, 255 P 500; Scherrer v. Southern 
Pac. Co., 41 Cal. A. 7935 218 3¢°P 1 250% 
McClure v. Southern Pac. Co., 41 Cal. 
A. 652, 133 P 248; Ellis v. Central 
California Tract. Co., 37 (Cal. “A... 890, 
174 P 407; Seaboard Air Lime R. Co. 
v. Hollis, 30 Ga. A. 555,93 SE 264; Chi- 
cago, ete., Recon y:. Ryan, 70. Ill. 211; 
McDonell v. Lake Erie, ete., B. Co. 
208 Ill. A. 442; Dale v. Chicago Junc- 
tion R. Co., 174 Dl. A. 495 [rev on 
other grounds 259 Ill. 476, 102 NE 
808]; Lockridge v. Minneapolis, etc., 
R. Co., 161 Iowa 74, 140 NW 834, Ann 
Casi916A 158; Kessler vy. Davis, LTL 
Kan. 515, 207 P 799; Chesapeake, etc., 
R. Co. v. Bland, 171 Ky. 430, 188 SW 
498; Illinois Cent. R. Co. v. Outland, 
160 Ky. 714, 170 SW 48; Louisville, 
-etc., R. Co. v. Ueltschi, 97 SW 14, 29 
KyL 1136; Creeley v. Boston, etc., R. 
Co., 263 Mass. 529, 161 NE 584; La- 
moureux v. New York, ete., R. Co., 
169 Mass. 338, 47 NE 1009; Corbs v. 
Michigan Cent. R. Co., 144 Mich. 73, 
107 NW 892; Yoakum vy. Atchison, 
éetc,, RR: Co., (Mo. A.) 199, SW 268; 
Owens vy. St. Louis Southwestern R. 
Co., 188 Mo. A. 450,174 SW 116; Smith 
v. Lehigh Valley R. Co., 61 App. Div. 
46, 69 NYS 1112 [rev on other grounds 
170 N. Y.° 394, 63 NE 338]; Ander- 
son v. New York; etc., R. Co., 2 Silv. 
Sup. 9, 6 NYS 182 [aff 125 N. Y. 701 
mem, 26 NE 752 mem]; Brown y. At- 
lantic Coast Line R. Co., 171 N. C. 266, 
88 SE 329; Sparrow v. Levine, 19 Oh. 
A, 94; St. Louis-San Francisco R. Co. 
v. Russell, 130 Okl. 287, 266 P 768; 


Such rules also apply on the ques- 
tion of defendant’s negligence i in respect of operating 
the train or car without giving the proper signals, 
by bell or whistle or both, of its approach to the eross- 
ing,®® or with respect to suddenly starting and mov- 
ing a train or cars over the crossing without warning 
signals,’° or as to backing cars over the crossing 
without such signals;71 or whether emergency warn- 
ing signals should have been given;7? or, if signals 
were given, as to whether they were given in a neg- 
igent manner’? or in a needless or reckless manner.?+# 


'audible signals was negligence. 


RAILROADS 


pened.*° 


Ginocchi v. Pittsburgh, ete., R. Co., 
283 Pa. 378, 129. A 323; Whaley v. 
Vidal, 27 S. D. 627, 182 NW 242; Tex- 
as, ete., R. Co. v. Stoker, 52 Tex. Civ. 
A. 433, 115 SW 910; Galveston, etc., 
R. Co. v..Tirres,<33. Tex: (Cive-Al 362, 
76 SW 806; Norfolk, ete;, Ra Cohn. 
Mace, 151 Va. 458, 145 SE 362; Kuja- 
wa v. Chicago, ete., R. Co., 135 Wis. 
562,116 NW 249; Hagemeir v. Canadi- 
an Pac. R..Co., 25 Man. 1; Pedlar v. 
Canadian Northern R. Co., 20 Man. 
265; Forrester v. Canadian Nat. R. 
Co., 14 Sask. L. 76. (6) To justify a 
finding that nonprotection by the rail- 
road of a much used crossing eee 
n- 
ternational-Great Northern R. Co. v. 
Smith, (Tex. Civ. A.) 269 SW 886. 


[b] Evidence held insufficient: 
(1) To show failure to give proper 
or statutory signals. Thompson v. 


Chicago, etc., R. Co., 190 Ill. A. 240; 
Howe v. Northern R. Co., 78 N. J. 
L. 683,,76 A 979; Hissing v. Erie R. 


Cox, Tan Needs 343, 63 A 856; Hale 
v. Rutland R. Co., 213 App. Div. 42, 
209 NYS 698; Du Boise v. New York 
Cent., etc., R. Co., 88 Hun 10, 34 NYS 
279; Blake v. Canadian Pac. R. Co., 
17 Ont. 177. (2) To show negligence 
as to failure to give proper or statu- 
tory signals. Wilcox v. Louisiana 
R., ete., Co., 9 La. A. 454,'119 S 897; 
Lanier v. Missouri Pac. R. Co.;.:9 La. 
A. 586,119 S 710; Crowley v. Mc- 
Adoo, (N. J, ea) 110 A 119; Heaney 
v. Long Island R. Co., 112 N. Y. 122, 
19 NE 422. (8) To justify a verdict 
or judgment for plaintiff for negli- 
gence on the part of defendant in 
failing to give the proper signals. 
Miller v. New York Cent., etc. R. 
Co., 66 App. Div..114, 72 NYS 863; 
Culhane v. New York Cent., etc., R. 
Co.,.(67 Barbs GN: ¥:)\ 562°" (Jones) iv. 
pent eter oR, Coy) 202 Pa, \ sik) (6 


[ec] Evidence that engine bell was 
ringing after accident is not proof 
that it was ringing before. WBHissing 
yegetee R.Co.,, 73, N.S... 843; 63) A 


[d] Inadequate signals.— Under 
a statute requiring ringing of the 
bell to begin three hundred yards 
from the crossing and to continue 
until the crossing is reached, evi- 
dence that no signals were given ex- 
cept whistle signals two hundred 
feet from the crossing renders erro- 
neous a verdict for defendant. 
Lundkvist v.. Erie R. Co. 7 N. J. 
Mise. 275, 145 A 548, 


70. [a] Evidence held sufficient: 
(1) To support a finding of railroad’s 
negligence in moving cars without 
warning pedestrian. Davis v. Hill, 
(Lex; 'Civi: Ad 2911 -S Wi 680 fare 
(Commn, A.) 298 SW 526]. (2) In 
action for frightening team to sus- 
tain a finding that defendant’s em- 
ployees were not negligent in start- 
ing an engine standing two hundred 
feet from the crossing without a 
warning signal. Bergeron v. Min- 


neapolis, Sete: Mk. Co, 420i Sear 4p be 
159 NW 51. 
71. [a] Evidence held sufficient 


to sustain a finding of negligence in 


-train, 


4 oe _ 


me i 


A presumption of negligence arising from a failure to 
give the statutory signals’® is conclusively rebutted 
by evidence which shows that the statute did not 
apply to the conditions under which the accident. hap- 


[§ 2021] bb. Positive and Negative Testimony. 
Subject to the rules relating to the weight of nega- 
tive evidence in general,’’ it may be stated as a gen- 
eral rule that all other. things being equal the posi- 
tive testimony of witnesses that they heard the prop- 
er signals, by bell or whistle) or both, of the approach- 


backing cars over the crossing with- 
out warning. Pittsburgh, etc., R. Co. 
v. Terrell, 177 Ind. 447, 95 NE 1109, 
42 LRANS 3673 Clements v. Texas, 
Bel Cos 148 La. 1050, 88 S 394; 
Cisco, ete., R. Co. v. Wood, (Tex. Civ. 
A.) 244 SW 834. 


72. [a] Evidence held sufficient: 
(1) To warrant a finding that an 
emergency whistle should have been 
sounded when the fireman first saw 
an automobile approaching the rail- 
road track w'hen from five hundred 
to seven hundred feet from the cross- 
ing. Bush vy. Southern Pac. Co., (Cal. 
A.) 289 P 190. (2) To warrant a find- 
ing of the existence of an emergency 
contemplated by an ordinance forbid- 
ding the sounding of locomotive 
whistles in the city limits, except in 


emergencies to prevent accidents, 
etc. Chicago, ete. R.. Co. v. Lake 
County Sav., etc., Co.,. 186 Ind. 358, 
114 NE 454. (38) To show that the 


giving of only the statutory signals 
required at all crossings was yeni 
gence, Pittsburgh, etc. R. : 
Bunting, 84 Ind. A. 45, 149 NE. ‘916, 


[b] Evidence held insufficient in 
an action for injuries received when 
the automobile in which plaintiffs 
were riding was, on a dark night, 
driven into defendant’s train which 
was crossing the highway, to charge 
defendant’s servants with notice that 
an automobile, bearing headlights 
with sufficient power to enable the 
driver to avoid obstructions in the 
road, was likely to be run into the 
unless warning signals were 
given by lights or otherwise showing 
its occupancy 6f the highway. Gage 
v.. Boston, ‘etc:, R. Co.,) 77) N.. He 289% 
90 A 855, LRAI1915A 363. 


73. [a] Evidence held sufficient 
to show that the whistle was not 
negligently blown. Houston, etc., R. 
eae Carruth, (Tex, Civ. ADE 50 ‘SW 


[b] Evidence held insufficient.— 
Evidence that the whistle was blown 
within three hundred yards of a rail- 
way crossing, that it was very sharp, 
that it startled a traveler on the high- 
way, and that it’ was louder than 
others and seemed unusual to a 
school boy, is insufficient, in the ab- 
sence of evidence that it was need- 
lessly or wantonly blown, to justify 
an inference of negligence. Mingos 
v. Central R. Co., 84 N. J. L. 677, 87 
A 106. 

[a] 


& 
74. Evidence held insuffi- 
cient: (1) To show that whistle 
was blown wantonly or Apes S. 
Mingos yv. Central R. Co., N. J. La 
677, 87 A 106. (2) To Show that the 
whistle was sounded needlessly, or 
for the purpose of frightening the 
horse, in an action for personal in- 
juries caused by a locomotive whis- 
tle, which caused the horse plaintiff 

was riding to run away. Rodbacken 
Vv. Chee a Sto R. Co., 161 Minn, 514, 
200 NW 74 


75. See Buhee, §§ 1976, 1977. 


76. Southern R. Co. v. Pugh, 143 
Ga. 294, 84 SE 968. 


77. See Hvidence §§ 1786-1790. 


psi te ai Sa RS er gle be ea 
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ing train, engine, or car, given at the crossing at the 
time of the accident, is entitled to greater weight 
and cannot be overcome by the negative testimony 
of witnesses that they did not hear such signals,7§ 
especially where a greater number of credible wit- 
nesses testify to the fact that the signals were given,”® 
or the negative witnesses were in a less favorable 
This rule, however, is not 
a conclusive one but may be greatly modified in a 
given case by the character and interest of the wit- 
nesses, the condition of their senses, their means of 
knowledge, manner of testifying, and other circum- 


situation for hearing.’° 


78. U. S.—Griffith v. eee re 
etc., R. Co., 44 Fed;,574 [aff 159 U. 
603, 16 Sct 105, 40 L. ed. 274]. 


Fla.—Seaboard Air Line R. Co. v. 
Myrick, 91 Fla. 918, 109 S 193. 


Ill.—Chicago,...ete., R. Co. Vv. 
Eganolf, 112 Ill. A. 3238. 
Iowa.—Annaker v. etc., 


Chicago, 

R. Co., 81 Iowa 267, 47 NW ‘68. 

Kan.—Missouri Pac. R. Co. v. Mof- 
fatt, 56 Kan. 667, 44 P 607. 


Minn.—Lawson Vv. Minneapolis, 
ete., R. Co., 174 Minn. 404, 219 NW 
554: vison v. Chicago, ete., Ri Cox, 
45 Minn. 370, 48 NW-s, 11 LRA 434. 


Mo.—Reid v. Schaff, (A.) 210 SW 
5. 


N. Y.—Rainey v. New York Cent., 
ete., R. Co., 68 Hun 495, 23 NYS 80. 


Pa.—Anspach vy. Philadelphia, etc., 
R. Co., 225 Pa. 528, 74 A 373, 28 LRA 
NS 382. 


Utah.—Olsen v. Oregon Short Line, 
ete., R: Co.,.9 Utah 129, 33 P 623. 


Wis.-—Urbanek vy. Chicago, etc., R. 
Co., 47 Wis. 59, 1 NW 464. 


Ont.—-Zuvelt vy. Canadian Pac. R. 
Co., 23 Ont. L. 602, 2 OntWN 1063, 
19 OntWR 77. 


[a] Positive testimony of single 
witness whose credibility is unim- 
peached that he heard the signals 
given will ordinarily outweigh that 
of a number of equally credible wit- 
nesses who with the same oppor- 
tunity testify that they did not hear 
such signals. Southern R. Co. v. 
Bryant, 95 Va. 212, 28 SE 183. 


[b] Testimony of fireman.— 
Where a fireman whose duty it is to 
ring the bell when the engine is in 
motion testified ‘that, although he 
had no independent recollection of 
ringing it on a certain occasion, yet 
it was his uniform and invariable 
habit to ring it, so that it had be- 
come second nature with ‘him to do 
so, and that from these facts:he was 
able to state positively that he did 
ring it on the occasion referred to,” 
and this testimony is corroborated 
by the engineer’s, it is sufficient to 
justify the jury in finding that the 
bell was rung notwithstanding the 
testimony of other witnesses that 
they were in position to ‘have heard 
it if it had been rung, and that it was 
not rung. Evison v. Chicago, etc., 
R. Co., 45 Minn. 370, 48 NW 6, 11 
LRA 434. 

[c] Im Indiana it has been held 
error to instruct that positive evi- 
dence that certain signals were giv- 
en and that certain signals were 
heard, the credibility and veracity of 
the witnesses on either hand being 
equal, is of greater weight than the 
merely negative testimony that such 
signals were not heard. Ohio, etc., R. 
Co. v. Buck, 1380 Ind. 300, 30 NE 19; 
Cleveland, ete., R. Co. v. Wuest, 41 
Ind. A. 210, 83 NE 620; Cleveland, 
etc, RR: Co.: ¥- Schneider, 40 Ind. A: 
524, 82 NE 538. 


y 79, Bond v. Lake Shore, etc., R. 

Co., 128 Mich. 577, 87 NW 755; Ross 
vy. Director Gen, of Railroads, 94 N. 
J. L. 295, 110 A 705; White v. Le- 
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time, ®? 


high Valley R. Co., 211 App. Div. 177, 
206 NYS 749; Durkee_v. Delaware, 
etc., Canal Co., 88 Hun 471, 34 NYS 
978; Wellbrock v. Long Island R. 
Co., 31 Misc. 424, 65 NYS 592; Keiser 
v. Lehigh Valley. R. Co., 212 Pa. 409, 
61 A 908, 108 AmSR 872. 


[a] Conclusiveness of evidence. 
—Where fourteen witnesses testify 
that the signals were given and nine 
testify that they did not hear the 
signals, tlhe fact that these duties 
were performed is conclusively es- 
tablished. Keiser v. Lehigh Valley 
R. Co.;; 212: 7Pa. 409, 61 A> 908, “108 
AmSR 872. 


[b] Mere scintilla of evidence.— 
The simple statement of plaintiff 
that he did not hear any whistle or 
bell is a mere scintilla of evidence 
as against the positive testimony of 
six other ,witnesses who did hear 
them. Hauser y. Central R. Co., 147 
Pa. 440, 23 A 766. 


80. Cline v. Chicago, etc., R. Co., 
198 Ill. A. 163 (occupant of unusual- 
ly noisy motor vehicle). 


Sl. » Ohio, #ete., UR: (Co: ve, Buck, /230 
Ind. 300, 30 NE 19; Cotton v. Will- 
mar, ete, R- Co., 99 Minn. 366, 109 


NW 835, 116 AmSR 422, 8 LRANS 
643, 9 AnnCas 935; Scott v. Pennsyl- 
vania R. Co., 9 NYS 189 [rev on other 
grounds 130 N. Y. 679 mem, 29 NE 
289 mem]; Urbanck y. Chicago, etc., 
R. Co., 47 Wis. 59, 1 NW 464. 


82. Reid v. Schaff, (Mo. A.) 210 
SW 85. And see cases infra notes 
83-90. 

83. Peck v. Buffalo, etc., R. Co., 


283 Pa. 402, 129 A 451. 
infra notes 84-86. 


{a] Other statement of rule.— 
Testimony of witnesses, who were 
not giving particular attention to 
the arrival of the train, and had no 
reason for carefully observing 
whether the warning was or was not 
sounded, that they heard no signal, 
may be properly classed as negative 
in. character. Peck v. Buffalo,, etc., 
R: Col, 288 Pai 402, 129 A451, 


Negative evidence generally see 
Evidence § 1786. 


84. Fayet v. St. Louis, etc., R. Co., 
203 Ala. 3, 81 S_ 671; Lawson v. 
Minneapolis, etc., R. Co., 174 Minn. 
404, 219 NW 554; Cotton v. Willmar, 
etc., ra COs. oo "Minn. 366, 109 NW 
835, 116 AmSR 422, 8 LRANS 643, 9 
AnnCas 935; Harris Vv. Minneapolis, 
etc, R. Co., 33 Minn. 459, 283 NW 850; 
Steves v. Oswego, etc., Re Cos .18)N. 
Y¥. 9422; Norfolk; etc.,~ R. ‘Co. Vv. 
Wilkes, 137 Va. 302, 119 SH 122. 


[a] Thus, where the train crew 
testify that the bell was rung while 
approaching a crossing, testimony of 
an automobilist, who did not cut off 
his engine before going upon the 
track, that he heard no bell does not 
Fayet v. oF ee 

1 


And see cases 


raise a conflict. 
ete., R. Co., 203 Ala. 3, 81 


85. Ohio, etc, ‘R. Co. 
Ill. A. 47; Hubbard v. 
R. Co., 159 Mass. 320, 
Schaff v. Bearden, (Tex. 
SW 503; Holland v. Northern Pac. 
R. Co., 55 Wash. 266, 104 P 252. 


given,®® 


(52 C.J.] 443 


stances,®! such as the situation and position of the 
witnesses and the attention they were giving at the 
If it does not appear that the witnesses 
were in a position to hear and that they were atten- 
tive at the time so that they would probably have 
heard the bell or whistle if it had been sounded, their 
testimony that they did not hear the signals given 
is negative in character,’* and is of very little, if 
any, probative value,** and is not sufficient to show 
that -the signals were not given,®® particularly as 
against the positive testimony of other witnesses that 
the signals were 


On the other hand, if the 


[a] Thus negative testimony of 
the driver of an automobile struck 


‘at a crossing and another person 


that they did not ‘hear the bell rung 
as the train was approaching, fol- 
lowed by testimony that for certain 
noises they probably would not have 
heard it had it been rung, is insuffi- 
cient to sustain a finding that the 
bell was not rung. Schaff v. Bearden, - 
(Tex. Civ. A.) 211 SW 503. 


86. Ill.—Cline vy. Chicago, ete., R. 
Coy Lose AD 63? 


La.—Simpkins vy. 
ete., ‘Co., 5 La. A, 438. 


Md.—Columbia, ete, R. Co. v. 
State, 105 Md. 34, 65 A 625. 


Minn,—-Lawson Ve Minneapolis, 
Lone R. Co., 174 Minn, 404, 219 NW 


Nebr.—Rickert v. Union Pac. R. 
Co., 100 Nebr. 304, 160 NW 86. 


N. M.—Sandoval v. Atchison, 
R. Co., 30 N. M. 343; 233 P 840: 


N. Y.—Smith v. New York Cent., 
ete., R. Co., 41 App. Div. 614, 58 NYS 
63; Tolman v. Syracuse, etc., R. Co., 
27 Hun 325. 


Wis.—Jordan v. Osborne, 147 Wis. 
623, 1838 NW 32. 


[a] Evidence held sufficient as 
based on positive and negative tes- 
timony to show: (1) That proper 
signals by bell or whistle were giv- 
en. Hausafus v. St. Louis, etc. R. 
Co., 199 Ill. A. 4; Columbia, ete., R. 
Co. v. State, 105 Md. 34,:°65 A 625; 
White v. Lehigh Valley R. Co., 
App. Div. 177, 206 NYS 749; Law- 
rence v. Denver, ete., R. Co., 52 Utah 
414, 174 P 817; White v. Southern R. 
Co., 151 Va. - 302, 144 SE 424. (2) 
That the locomotive whistle was 
blown at a given distance from ‘the 
crossing. Howe v. Central Vermont 
Rz- Co.,..91 Veta485; TOL Aras Cs) ana 
defendant was not negligent relative 
to the giving of signals. Smith v. 
Louisiana, ete., R. Co., 10 La. A, 502, 
120 S 669. 


[b] Evidence held insufficient as 
based on positive and negative tes- 
timony: (1) To support a verdict 
or finding for plaintiff as to the giv- 
ing of signals. Ward v. Richmond, 
etce., R. Co., 43 Fed. 422; Cline v. Chi- 
cago, ete., R. Co., 198 Ill. A. 163; His- 
sing v. Erie R. Co., 73 N. J. L. 343, 63 
A 856; Frank v. Pennsylvania Re Co., 
(N. J. Sup.) 55 A 691; Smith v. New 
York Cent., ete., R. Co., 41 App. Div. 


Louisiana R., 


EtG, 


614,58 NYS 63; Rainey v. New York 
Cent. ete; Re Co.768) Elunys4967 23 
NYS 80;, Seibert v. Erie R. Co., 49 


Barb. (N. Y.) 588. (2) To sustain a 
finding that the usual or statutory 
warning signals were not _ given. 
Lawson vy. Minneapolis, ete., R. Co., 
174 Minn, 404, 219 NW 554; Hollister 
v. Hines, 150 Minn. 185, 184 NW 856; 
Harris v. Minneapolis, ete, R. Co., 
33 Minn. 459, 23 NW 850; Ross v. 
Director Gen. of Railroads, 94 N. J. 
b. 295; 110 A 705; Nixdorf y. New 
York State R., 221 App. Div. 160, 223 
NYS 88; Cooper vy. Southern R. Cc., 
£37 Vaz 93, 149 SE 444; Norfolk, ete., 
Re Con: Wilkes, 137 Va. 302, 119 SE 
122; Linden v. ‘Minneapolis, etc., R. 


444 [52 C.J.] 


attention of the negative witnesses is specially di- 
rected. to the fact, or it can be legitimately inferred 
that they were alert and were in a position to have 
signals had they been given, their testi- 
mony that the signals were not given, while negative 
in form, is affirmative or positive in substance and 
character,®? and, if the witnesses were in a position 
to observe with unusual eare, is entitled to peculiar 
If the position and attention of such wit- 


heard the 


weight.§§ 

Co., 156 Wis. 527, 143 NW 167; Shaf- 
fer vy. Minneapolis, ete., R. Co., 156 
Wis. 485, 145 NW 1086. (3) To sus- 


tain a finding of negligence in fail- 


ing to .give_ signals. Hirsch) v. 
Louisiana R., ete., Co., 10 La. A. 32, 
120 S 410; Lee v. Chicago, etc., R. 


Co., 68 Minn. 49, 70 NW 857; Fisher 
v. West Jersey, ete., R. Co. (N. J. 
Sup.) 126 A 649; Weiss v. Central R. 
Co., 76 N. J. L. 348, 69 A 1087; San- 
doval v. Atchison, etc., R. Co., 30 N. 
M. 3438, 233 P 840; Clark v. New 
York Cent., ete., R. Co. 17 Mise. 113, 
40 NYS 730 [aff 47 NYS 1133 mem]; 
Anspach v. Philadelphia, ete., R. Co 

225 Pa. 528, 74 A 378, 28 LRANS 3832. 


[c] Trainmen as against resi- 
dents of town.—Testimony of train- 
men as to the giving of signals pre- 
vious to a collision with an automo- 
bile outweighs that of people living 
in a town who had no special reason 
to observe whether the signals were 


given. Simpkins v. Louisiana Ris 
ete., Co., 5 La. A. 438. 
[a] Testimony of witness whose 


mind was “pretty well occupied” 
that he did not hear an electric car 
signal for a highway crossing does 
not rebut the motorman’s positive 
testimony that ‘he did signal. Jordan 
v. Osborne, 147 Wis. 623, 133 NW 32. 


87. Ill—Rockford, ete, R. Co. v. 
Hillmer, 72 Ill. 235. 


Iowa.—Mackerall v. Omaha, etc., 
R. Co., 111 Iowa 547, 82 NW 975. 


Mich.—Lonis v. Lake Shore, etce., 
R. Co., 111 Mich. 458, 69 NW 642. 


Minn.—Perkins y. Chicago, etc., R. 
Co., 158 Minn, 184, 197 NW 758; Cot- 
ton v. Willmar, etc., R. Co., 99 Minn. 
366, 109 NW 885, 116 AmSR 422, 8 
LRANS 643, 9 AnnCas 935. 


Pa.—Simons v. Philadelphia, etc., 
R. Co., 254 Pa. 507, 509, 98 A 1080; 
Fetterolf v. Pennsylvania R. Co., 232 
Pa. 473, 81 A 539; Jones v. Lehigh, 
etc., R. Co., 202 Pa. 81, 51 the 590, 


Va.—Chesapeake, etc Coes ee 
eee TAQ VA. ooo, Lao "ge 301. 


Va.—Carnefix: v. Kanawha, etc., 
R. se 73 W. Va. 534, 82 SE 219, 


Such testimony “is negative only 
in the sense that all testimony as to 
the non-existence of a fact may be 
said to be negative in character 

. . Land] in effect it is positive.” 
Simons y. Philadelphia, etc., R. Co., 
supra. 

[a] Thus (1) testimony of a wit- 
ness who was listening that he did 
not hear is not of a purely negative 
character. Jones v. Lehigh, etc., R. 
Co., 202 Pa. 81, 51 A 590. (2) Testi- 
mony of witnesses that they were in 
a situation to have heard a bell rung 
or whistle sounded if there ‘had been 
any rung or sounded and that they 
did not hear any cannot be regarded 
as negative testimony. Rockford, 
etc., R. Co. v. Hillmer, 72 Ill. 235. 


{b] “The degree of attention will 
affect the value of the evidence, but 
the fact that the witness was not 
giving his direct attention at the 
time for the purpose of learning 
whether signals were given will not 
destroy the value of the evidence if 
he was present at the crossing, was 
conscious, and in the possession of 
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his ordinary senses, and _ testifies 
positively that he heard no signal.” 
Cotton iV.) Willmar sletc:, yb (COL 99 
Minn. 366, 369, 109 NW 835, 116 AmSR 
422, 8 LRANS 6438, 9 AnnCas 935. 


Positive evidence generally see 
Evidence § 1786. 


88. Casdorph v. Hines, 89 W. Va. 
448, 109 SH 774. 


89. Ind.—Grand Trunk Western 
R. Co. v. Reynolds, (A.) 90 NE 95. 


Minn.—Cotton v. Willmar, ete., R. 
Co., 99 Minn. 366, 109 NW 835, 116 
pees 422, 8 LRANS 643, 9 AnnCas 
JoO0. 


N. Y.—Henavie v. New York Cent., 
ete), RuiCo., +1661. Ni ys, 280, coe 9 Os 


Pa. SS Sen were v. Delaware, etc., R. 
Co... 218.) Pa. 187,67, AD 2135 Haver- 
stick v. Pennsylvania RR: Co., Ii Paz 
101, 32 A 1128. 


Tex.—Texarkana, etce., R. Co. Vv. 
Rea, (Civ. A.) 180 SW 945. 


Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117. 


[a] Illustrations.—(1) Where a 
witness testifies that he was near a 
railroad crossing and was listening 
for an approaching train, and that ‘he 
heard no whistle, his testimony, if 
believed, is proof that no whistle 
was sounded. Schwarz vy. Delaware, 
éte., R. Co., 218 Pa.-187, 67 A 213: "(2) 
Testimony of plaintiff that, as he ap- 
proached the crossing, he listened 
for noises ,but heard none, authorizes 
a finding of negligence in failing to 
ring the bell as required by statute. 
Texarkana, etc., R. Co. v. Rea, (Tex. 
Civ. A.) 180 SW 945. 


[b] Strong evidence.—Testimony 
of a witness in a position to hear 
that he is positive that no bell was 
rung on the locomotive is strong evi- 
dence of that fact. Henavie v. New 
York Cent.; ete., R. Co., 166 N. Y. 280, 
59 NE 901. 


90. Ky.—Louisville, etc., R. Co. v. 
ae 113 _SWw 465. 
‘ J.—Rogers v . West Jersey, etc., 


He Gente Ne iE. 568, 68 A 148. 


N. Y.—Westervelt v. .New York 
Cent.,, ete., R. Co., 86 App. Div. 316, 
83 NYS 827. 


Pa.—Peck v. Buffalo, 
283 Pa. 402, 129 A 451. 


Tex.—Texas, etc., R. Co. v. Stoker, 
52 Tex Civ. Al 4335 DV) SW 910: 


Va.—Chesapeake, etc, R. Co. v. 
Crum, 140 Va. 3338, 125 SE 301. 


[a] MTIllustrations.—(1) Testimony 
of witnesses who were near a train 
at the time of the accident that they 
heard neither the whistle nor bell 
until the train passed the crossing is 
not merely negative, but is sufficient 
to show that the proper signals were 
not given. Mackerall v. Omatha, etc., 
R. Co., 111 Iowa 547, 82 NW 975. (2) 
Where two witnesses, each of whom 
was at a favorable point for observa- 
tion and who seem to have been giv- 
ing special attention to the matter, 
testify that they heard no signals, 
the evidence, although to a certain 
extent of a negative character, is 
sufficient to take the question to the 
jury. Young v. Missouri, ete., R. Co., 
72 Mo, A. 268. (3) Evidence of wit- 
nesses who were near by that they 
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nesses were such that they likely would have heard 
the signals had they been given, their testimony, even 
that of a single witness,®® to the effect that the sig- 
nals were not given, may be sufficient, in the absence 
of proof to the contrary, to establish that fact.®° 
And even where such testimony is opposed by other 
positive testimony that the signals were given, it is 
not necessarily weaker than such testimony, but gen- 
erally is entitled to as much value or weight,®? and 


heard the train coming, heard the 
crash of a collision, and heard a whis- 
tle blast sounded immediately after 
the collision, but heard no signal be- 
fore, is sufficient, where there is no 
evidence that signals were’ given to 
raise an inference that, if the statu- 
tory signals had been given as a 
train approached the crossing, the 
witnesses would have heard them. 
Rogers vy. West ereer Soh RCo. 
75 N. J. L. 568, 68 A 1 


[b] Prima facie Cae uaa 
of witnesses in a position to know 
that no signal was given is sufficient 
to establish a prima facie case. 
Simons v. Philadelphia, etc., R. Co., 
254 Pa. 507, 98 A 1080. 


[c]] Where defendant introduces 
no evidence of any signal of the ap- 
proach of a train to a crossing, and 
two witnesses having no relation to 
either party who were sufficiently 
close to the train to have sheard a 
whistle or bell if it had been sound- 
ed testify that they heard neither 
whistle or bell. the evidence is suffi- 
cient to justify a finding of negli- 
gence on the part of defendant. 
Westervelt v. New York Cent., etc., 
R. Co., 86 App. Div.. 316, 83 NYS 827. 


91. Fla.—Seaboard Air Line R. 
Co. v. Myrick, 91 Fla. 918, 109 S 193. 


Iowa.—Annaker v. Chicago, ete., 
R. Co., 81 lowa 267, 47 NW 68. 


Kor — WWiSSOUrt Pace coR: WCou ees 
Johnson, 44 Kan. 660, 24 P 1116; Kan- 
sas City, ete., R. Co. Vv. Lane, 33 
Kan. 702, ToPY 5 oT. 


Mich.—Lonis y. Lake Shore, 


etc.; 
Re Co; 


111 Mich. 458, 69 NW 642. 


_Mo.—Killingsworth v. Kansas 
City, ,ete.,;. Re“ Co., CA.) 209. Sw 20a 
Young. vi; Missouri;y etes) GRV3.Coj7 72 
Mo. A. 263. 


N. Y.—Rainey v. New York Cent., 
ete:., R. Co., 68 Hun 495, 25 NYS 80. 


Pa.—Masso v. Wat aaa SEC. 
Co., 243 Pa. 1, 89 A 802. 

Va. 
95 Va. 212, 28 SE 183 


W. Va.—Carnefix v. Kanawha, etc., 
R. Co., 738 W. Va. 534;-82 SE 219 


Wis.—Hilert v. Green Bay, etc., R. 
Co., 48 Wis, 606, 4 NW 769. 


“When negative testimony is re- 
lied upon to contradict positive evi- 
dence, it should appear that the nega- 
tive statements were made by per- 
sons whose attention was directed to 
the fact that they were looking, 
watching and listening for the fact. 
Not only that the opportunity for ob- 
serving the fact existed, but that 
their attention was directed to the 
fact.” Seaboard Air Line R. Co. v. 
Myrick, 91 Fla. 918, 109 S 1938, 195. 


[a] Other statement of rule.— 
“The testimony of a witness who de- 
nies that a railroad whistle was 
sounded on a given occasion is as 
positive evidence as the testimony of 
another who affirms the fact, where 
each has an equal opportunity of 
hearing, and the attention of the 
former because of special circum- 
stances is equally drawn with the 
latter to the sounding of the whis- 
tle.” Carnefix v. Kanawha, etc., R. 
Co., -%3 W. Va: 534; 587, 82 SH 219. 


v. Bryant, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may indeed be entitled to more weight than the lat- 


ter.®2..* 
As to lights. 


which caused the injury. 


[§ 2022] (5) Contributory Negligence—(a) In 
The general rules relating to the weight 


General. 


To same effect Southern R. Co. v. 
Bryant, 95°Va. 212, 216, 28 SE 183. 


[b] The rule applies where per- 
sons testifying that no whistle was 
blown by an approaching train were 
in full view of it, and had their at- 
tention directed to it, while those 
testifying that a whistle was blown 
were less favorably situated to ac- 
quire positive knowledge. Urbanek 
v. Chicago, ete., R. Co., 47 Wis: 59, 1 
NW 464. 


[c] Plaintiff’s evidence that he was 
giving heed by listening for ap- 
proaching trains, and that he heard 
neither bell nor whistle which is in 
sharp conflict with that of defend- 
ant’s trainmen, is not unbelievable 
because contrary to physical or un- 
questioned facts. Killingsworth vy. 
Kansas City, etc., R. Co., (Mo. A.) 
209 SW 301. 


[ad] Witness looking for train.— 
Where a person watching for a train 
and looking in the direction in which 
it is coming testifies that he heard 
no warning, his evidence is as posi- 
tive as that of a person who testifies 
that the warning was given. Masso 
v. Pittsburgh, etc.» R.-Co.,.243 Pa. 1, 
89 A 802; Kehoe v. Philadelphia, etc., 
IX; sCOs 235 Pa. 429, 84 A 406. 


{e] . Evidence held sufficient to 
support a verdict or finding for plain- 
tiff, based on the negligence of a rail- 
road company in not causing the 
proper signals to be given, as shown 
by positive and negative testimony. 
Maricopa, etc., R. Co. v. Dean, 7 Ariz. 
104, 60 P 871; St. Louis-San Fran- 
eisco, Ri, Co. Vv. iHorn, £68) Ark* 197) 
269 SW 576; Badostain v. Pacific 
Wlectrie R. Co., 838 Cal. A. 290;.256 P 
576; Georgia R., etc., Co. v. Wallis, 
29 Ga. A. 706, 116 SE 883; Hughes v. 
Chicago, etc., R. Co., 88 Iowa 404, 55 
NW 470; Payne v. Barnette, 196 Ky. 
489, 244 SW 896; Louisville, ete. R. 
Co. v. Clore, 183 Ky. 261, 209 SW 55; 
Louisville, etc., R. Co. v. Treanor, 179 
Ky. 337, 500 Sw 634; Illinois Cent. 
R. Co. v. Beeler, 142. Ky. U2, 135 SW 
305; 
141 ‘Ky. 


Pittsburg, etc., R. Co. Vv. Austin, 
722, 133 SW 780; Chesapeake 


ete., R. Co. se Vis Hawkins, (Ky.) 124 
SW 836; Louisville, etc., R. Co. v. 
Ueltschi, 97 SW 14, 29 KyL 1136; 


Zenner v. Great Northern R. €o:; 135 
Minn. 37, 159 NW 1087; Lawler v. 
Minneapolis, etc., R. Co., 129 Minn. 
506, 152 NW 882; Killingsworth v. 
Kansas City, etc.,; R. Co., (Mo. ay 
209 SW 301; Oliver v. Union oe ey 

Co., 105 Nebr. 248, 179 NW 017; 
Tucker v. Boston, ete., Rago es N. 
H. 132, 59 A 943; Hoyt v. Long Is- 
land R. Co... 176 App.) Divs 371,162 
NYS 792 [aff 224 N. Y. 586 mem, 120 
NE 865 mem]; McGrath vy. New York 
Cent., etc., R. Co. 1 Thomps. & C. 
KONE BY 24859 Perkins v. Buffalo, etc., 
RiiCo;, 10 NYS 356 [aff 125 N. Y. 776 
mem, "27 NE 409 mem]; Kehoe v. 
Philadelphia, etc., R: Co., 285 Pa. 429, 
84 A 406; Fetterolf v. Pennsylvania 
Eien Ons 232 Pa. 473, 81 A 539; Buck- 
man v. Philadelphia, ete lu. Co., 232 
Pa. 351, 81 A 332; Merrill’ v. Minne- 


apolis, "ete. eRe Co., Zion Ds lee 29) 
NW 468; Louisiana R., ete Co. v. 
Brewer, (Tex. Civ. A.) 275 SW 181; 


Galveston, eteny, RasCoiivs Copley, 
(Tex. Civ. A.) 176 SW 665: Interna- 
tional, etc., R. Co. v. Dalwigh, (Tex. 
Civ. A.) 48 SW 527 [rev on other 
grounds 92 Tex. 655, 51 SW_ 5001]; 
Lefebvre v. Central Vermont R. Co., 


These rules also apply as to posi- 
tive and negative testimony on the question of neg- 
ligence as to proper lights on the locomotive or train 
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and sufficiency of the evidence in civil actions,®* par- 


ticularly those which govern as to contributory neg- 


ligence in actions for negligence in general,°® apply, 
in an action for injuries or death sustained in an ac- 
eident at a railroad crossing, to the weight and suffi- 


ciency of the evidence, as to matters bearing on the 


99 Vt. 366, 183 A 359; Doyle v. Cana- 
dian Northern R. Co., 12 Sask. L. 216. 


[f] Rule of comparative value 
does not apply where witnesses tes- 
tify positively to the fact that the 
signals were given and other wit- 
nesses testify positively to the fact 
that they were not given, and the 
only question is as to which side, un- 
der all the circumstances, the great- 
er credit is due. Racine v. Erie R. 
Co... 69 App. Div. 437, 74 NYS. 977 
(holding that, where plaintiff's wit- 
nesses, for the most part disinter- 
ested, testify positively that no whis- 
tle was sounded or bell rung and de- 
fendant’s witnesses equally entitled 
to be believed testify positively to 
the contrary; a judgment for plaintiff 
will not be disturbed). 


Weight of such testimony as ques- 
tion for jury see infra § 2036. 


92. Browne v. New York Cent., 
etc., R. Co., 87 App. Div. 206, 83 NYS 
1028, 13 NYAnnCas 409 [aff 179 N. 


Y. 582 mem, 72 NE 1140 mem]; Chi- 
cago, ete., R. Co. v. Johnson, (Tex. 
Civ. A.) -224 SW 277; Smith v. Rio 
ere: ete., R.. Co.;’ 9 “Utah: 141,,-33 


[a] Tllustrations.—(1) Testimony 
by several witnesses that they did 
not hear crossing signals, although 
they could and would have heard 
them if they had been given, although 
negative in character, is sufficient to 
support a special verdict that the 
signals were not given against the 
testimony of the employees and other 
witnesses that the whistle and bell 
were sounded as required by statute. 
Chicago, ete., R. Co. v. Johnson, (Tex. 
Civ. A.) 224 SW 277. (2) Although 
the engineer and fireman on the loco- 
motive which caused the injury tes- 
tify that its bell was rung and its 
whistle sounded as it approached the 
crossing, there is sufficient evidence 
for the jury to find that such signals 
were not given in the testimony of 
one who was one hundred and fifty 
feet away and saw the accident and 
observed and detailed all the circum- 
stances and testified that he did not 
‘hear the bell rung or the whistle 
blown, although stating that he was 
not paying’any attention to the bell. 
Browne v. New York Cent., etc., R. 
Co., 87 App. Div. 206, 88 NYS 1028, 
13 NYAnnCas 409 [aft 179 N. Y. 582 
mem, 72 NE 1140 mem]. 


93. Masso v. Pittsburgh, stc., R. 
Co., 248 Pa. 1, 89 A 802; Washington- 
Virginia R. Co. v. Struder, 132 Va. 


368, 111 SE 239. 


[a] Positive evidence.—Where a 
person who was watching for a train 
and looking in the direction from 
which it is coming, testifies that he 
saw no headlight, his evidence is as 
positive as that of a person who tes- 
tifies that the headlight was burning. 
Masso v. Pittsburgh, etc., Re Co., 243 
Pa. 1, 89 A 802. 

[b] Evidence held sufficient as 
based on positive and negative testi- 
mony to show that locomotive had 
no headlight burning. Kehoe  v. 
Philadelphia, ete., R. Co., 235 Pa. 429, 
84 A 406. 

[ec] Evidence held insufficient.— 
A charge that an electric railroad 
company was negligent in failing to 
have headlights on the train is not 
sustained where the motorman’s tes- 
timony that the lights were burning 


question of contributory negligence;®® and in ae- 
cordance with such rules it is not usually required 


was contradicted only by testimony 
that they were not burning when the 
train was still one thousand feet from 
the place of the accident, and where 
it was still daylight, so that no lights 
were necessary. Washington-Virgi- 


nia R. Co. v. Struder, 132 Va. 368, 
111 SE 239. 5 

94. See Evidence §§ 1730-1806. 

95. See Negligence §§ 840-846. 

96. Cleveland, etc., R. Co. v. Sivey, 
27 On.aCirs Ot.12¢8. 

[a] Evidence held sufficient to 
show: (1) That driver of team was 


not at fault before attempting to pass 
over the track. Taylor v. Vicksburg, 
ete:, R26. Co.,. 123) ta, 68 4 tsa ol ee 
(2) That plaintift reduced the speed of 
his automobile when near the cross- 
ing. Hines v. Messer, (Tex. Civ. A.) 
218 SW 611. (38) That automobile had 
stopped before the car struck it, and 
that the machine did not run into the 
ear. Spaunhorst v. United R. Co., 209 
Mo. A. 319, 238 SW 821. (4) That 
deceased, a passenger in a motor 
vehicle, was leaning forward against 
the front seat, either warning the 
driver or in the act of jumping. 
Drouillard yv. Southern Pace. Co., 
Cal. A. 447, 172 P 405. 


[b] Evidence held insufficient to 
show: (1) That deceased was familiar 
with the crossing. ,Baldwin v. Pacific 
Electric R. Co., (Caf. A.) 274 P 72 [den 
reh (A.) 273 Pp reth (2) That de- 
ceased was intoxicated at the time. 
Follett v. Illinois Cent. R. Co., 209 Ill. 
A. 81. (8) That the car by which 
plaintiff's automobile was struck was 
in motion as he approached the cross- 
ing. De Hardt v. Atchison, ete., R. 
ay 100 Kan. 24, 163 P 650, LRAI1917D: 


[c] Stopping of automobile.—Evi- 
dence that an automobile was running 
from fifteen to twenty miles an hour. 
and that the driver and his guest 
saw a train standing on a crossing 
when forty or fifty feet away from it, 
and testimony of the guest that he 
could stop a car running eighteen 
miles an hour in fifty feet, is insuffi- 
cient to show that the particular car 
could have been stopped in time to 
avoid running into the train after it 
became visible, in view of the known 
variation in machinery, size, ,and 
weight of various kinds of automo- 
biles. Philadelphia, etc., R. Co. v. 
tee 81 Del. 247, 114 A 62, 15 ALR 


[ad] Reins around wagon post.—In. 
an action for injuries to plaintiff and 
his wife by fright of his horse at a 
ear within the highway limits, evi- 
dence that the reins were found 
around the wagon post when the horse 
was stopped does not show lack of 
care on plaintiff's part, in view of his 
testimony that he had the reins in his 
hands at the time of the accident. 
Mitchell v. Bangor, etc., R.*Co., 123 
Me. 176, 122 A 415. 


[e] Evidence of marks found on 
tender back of the engine after a col- 
lision is not conclusive evidence that 
the automobile ran into the _ train, 
where the collision turned the car 
around, and a trainman testified that 
he heard a scraping noise alongside of 
the train. Johnson v. Philadelphia, 
etc., R. Co., 283 Pa. 480, 129 A 569. 


{f] Crawling under car.—Evidence 
that a fourteen-year-old child, run 
over while crossing a track, was in- 
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that the question of contributory negligence or free- 
dom therefrom shall be proved by direct evidence ;°’ 
but it is sufficient if facts and circumstances are 
proved from which there might arise a reasonable 
inference of due care,®® or want of due ecare,®® on 
the part of the person injured or killed, except where, 
particularly in case of death, there were eyewitnesses 
to the accident, and direct and positive testimony on 
Less proof is required to 
establish freedom from contributory negligence in 
ease of death than where a person injured is able 
and, in the absence of direct proof, a 
finding that deceased was in the exercise of due care 
may be justified by evidence that he was familiar 
with the erossing and was of careful and sober hab- 


the subject is available.? 


to testify ;? 
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imputed.* 


its,? or where from all the circumstances nothing is 


jured only as to her hands and arms 
does not alone authorize a finding that 
she was crawling under a car when 
injured. Louisville, ete, R. Co. v. 
Johnson, 201 Ala. 611, 79 S 43. 


{g] Knowledge of danger.—A re- 
mark by the child who was injured, a 
boy of nine years, that he climbed 
over the drawhead instead of passing 

through the open space because he 
would get mashed if he passed be- 
tween the cars, does not conclusively 
show that he appreciated the danger 
of his act, where his testimony, taken 
as a whole, renders the inference per- 
missible that this remark was made 
in the light of subsequent events, and 
not because he anticipated what hap- 
pened. Schmitz v. St. Louis, etc., R. 
Co., 46 Mo. A. 880 [aff 119 Mo. 256, 
24 SW 472, 23 LRA 250]. 


97. Illinois Cent. R. Co. v. Nowicki, 
148 Ill. 29, 35 NE 358 [aff 46 Ill. A. 
566]; Cleveland,s ete. R. Co. v. 
Starks, 58 Ind, A. 341, 106 NE 646; 
Shumm v. Rutland R. Co., 81 Vt. 186, 
69 A 945, 19 LRANS 973. And see 
cases infra note 9; and generally Neg- 
ligence § 841. 


98. Ill.—Chicago, 
Gunderson, 174 Til. 495, 51 NE 708 
Laff 74 Ill. A. 356]; Chicago, etc., R. 
‘Co. v. Carey, 115 Tl. 115)6 NE 519; 
St. owls) etc, oR... Co: Wwe Rawley, 106 
Til. A. 550. 


Ind.—Chicago, etc., Co. v. Daun, 
oe Ind-vA.. 699, LOL Ee 734; Chicago, 
ete.. R. Co. v. Daun, 53 Ind. A. 382, 
101 NE 781. 


N. Y.—Wieland v. Delaware, etc., 
Canal Co., 167 N. Y. 19, 60 NE 234, 
82 AmSR 707; Wiwirowski v. Lake 
Shore, etc., R. Co., 124 N. Y. 420, 26 
NE 1023; Velthusen v. Union R. Co., 
152 App. Div. 121, 136 NYS 622; Good- 
ell vy. New. York Cent., etc., R Co., 
67 App. Div. 271, 73 NYS 428: McSor- 
ley Vv. New York Cent., etc., Ri Co; 
60 App. Div. 267, 70 NYS 10. 


tie —Luten v. Missouri, 
, (Civ. A.) 184 SW 798. 


Ne ei v. Rutland R. Co., 
Vt. 186, 69 A 945, 19 LRANS 973. 


99. Pittsburgh, etc., R. 
O’Conner, 171 Ind. 686, 85 
See cases infra notes 12) 13. 


1. Wieland v. Delaware, ete., Canal 
Cos 467 NY,.19;.60: NE 234, 82’ AmSR 
7073 McSorley v. New York ‘Cent., etc., 
gts Co., 60 App. Div. 267, 70 NYS 10. 


“Tt is only where the accident re- 
sults in death and there are no eye- 
witnesses of the occurrence that it 
has been held that freedom 
from contributory negligence may be 
established -by circumstantial evi- 
dence. I know of no authority for 
the proposition that a plaintiff other 
than the representative of a deceased 
person can successfully support the 
burden of proof upon this subject 
without some direct evidence that he 


etc., R. Co. 


ete: R: 
81 


Coy: 
NE 969. 


did not in fact see the threatened and 
apprehended danger. Where sight is 
impossible for any reason, and the 
person subsequently injured has 
failed to look because of that :circum- 
stance, or where the danger is so re- 
mote that if seen it might neverthe- 
less be disregarded in the exercise of 
proper care, the rule of course is oth- 
erwise.” Seidman v. Long Island R. 
Co., 104 App. Div. 4, 6, 98 NYS 209. 


[a] Where direct and positive tes- 
timony is possible, a mere inference 
from the surrounding circumstances 
will not amount to adequate and pre- 
ponderating proof of the absence of 
contributory negligence. Seidman v. 
Long Island R. Co., 104 App, Div. 4, 
93 NYS 209. 


2. Velthusen vy. Union R. Co., 
App. Div. 121, 136 NYS 622. 


3. Illinois Cent. R. Co. v. Nowicki, 
148 Ill. 29, 35 NE 358 [aff 46 Ill. A. 
566]; McNulta v. Lockridge, 32 Ill. A. 
86 [aff 137. Ill. 270, 27 NE 452, 31 
AmSR, 362 (aff 141 U. S. 327, 12 SCt 
11, 35 L. ed. 796)]. 


[a] Proof that decedent was not 
intoxicated at the time he was struck 
by defendant’s train at a crossing, and 
the instincts of self-preservation com- 
mon to mankind, tend to prove that he 
was in the exercise of ordinary care at 
the time. Follett v. Illinois Cent. R. 
ae 209 Ill. A. 81. 


4. Lyman v. Boston, etc., R. Co., 
66 N. H. 200, 20 A 976, 11 LRA 364. 


5. Luten v. Missouri, etc., R. Co., 
(Tex. Civ. A.) 184 SW 798. 


6. Luten v. Missouri, ete., R. Co., 
supra. ; 

7... Burns iw Chicago; ‘ete, RR. Cox 
223 Ill. A. 439; Wright v. Boston, 
ete., R. Co., 74 N. H. 128, 65 A 687, 124 
AmSR 949, 8 LRANS 832; Wieland v. 
Delaware, ete., Canal Co., 167 N. Y. 19, 
60 NE 2384, 82 AmSR 707; Luten v. 
Missouri, etc., R. Co., (Tex. Civ. A.) 
184 SW 798. 


8. Wright v. Boston, ete., R. Co., 
74 N. H. 128, 65 A 687, 124 AmSR 949° 
8 LRANS 832: Wiwirowski v. Lake 
Shore, etc., R. Co., 124 N. Y. 420, 26 NE 
1023. But see Cleveland, etc., R. Co. 
v. Oliver, 83 Ill. A. 64 (jury may find 
that ‘deceased used ordinary care to 
avoid the injury, because of presump- 
tion arising from the natural instinct 
of self-preservation). 


[a] Thus a plaintiff suing for the 
death of a pedestrian struck by a 
train does not prove decedent’s free- 
dom from contributory negligence by 
presenting no evidence thereon and 
relying on decedent’s instinct of self- 
preservation as proof that he exer- 
eised due care. Wright v. Boston, 
tC Oo 4°N. H. 128, 65 A 687, 
124 AmSR 949, 8 LRANS 832; Wiwi- 
rowski v. Lake Shore, ete., R. Co., 124 
N. Y. 420, 26 NE 1023. 


9. [a] Evidence held sufficient: 
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found to which negligence on his part may fairly be 
Where, however, circumstantial evidence 
is relied on, the facts and circumstances, must be 
shown by positive or direct evidence,® and cannot be 
inferred from other circumstances;® and, in the ab- 
sence of evidence thereon, freedom from contribu- 
tory negligence cannot be based on mere presump- 
tion, conjecture, or probability,’ or on the mere theory 
that the instinct of self-preservation. is evidence that 
his acts were those of an ordinarily prudent person.® 
Subject to these rules, either direct evidence, where 
it is available, or circumstantial evidence, or both 
direct and circumstantial evidence, may be sufficient 
to establish contributory negligence on the part of 
the person injured,? or on the part of the person 


To show contributory negligence of 
person injured: (1) In general. Cen- 
tral of Georgia R. Co. v. Chambers, 
194 Ala. 152, 69 S 518; Cook v. Mis- 
souri Pac. R. Co., (Ark.) 277. SW 345; 
Curtis v.. St. Louis, ete., R. Co., 96 
Ark. 394, 131 SW 947, 34 LRANS 466, 
AnnCas1912B 685; Lambert v. South- 
ern. Pac. Rico? 146 Cal. 231, 79 P 873; 
Mullin v. Philadelphia, etc. Rio; 21 
Del. 156, 63 A 26; Gard v. Chicago, 
etc., R. Co., 180 Ill. A. 600; MeClintick 
v. Toledo, ‘etc., RCo; 160 Ill. A. 264; 
Gillespie v Aurora, ete., deo, 157 
Ill. A. 347; Taylor vy. Illinois Cent. 
RCo 154 TH A. 222; Chicago Junc- 
tion R. Co. v. Reinharat, 139 Ill. A. 53 
[aff 235 Ill. 576, 85 NE 605]; Chicago, 
ete, he) Cont vs Hirsch, 132 Ill, A. 656; 
Southern R. Co. v. Davis, 34 Ind. A. 
377, 72 NE 1053; Pittsburg, etc., R. Co. 
v. Austin, 141 Ky. 722, 133 SW 780; 
Dixon v. Vicksburg, ete., R. Co., 139 
La. 329, 71 S 527; Shepard v. Lewis- 
ton, etc., R. Co., 101 Me. 591, 65 A 20; 
Lake Shore, ete., R. Co. v. Miller, 25 
Mich. 274; Martin v. Great Northern 
R. Co., 132 Minn. 78, 155 NW 1047; 
Sikorski v. Great Northern R. Co., 127 
Minn. 110, 149 NW 5; Lang v. North- 
ern Pac. R. Co., 118 Minn. 68, 136 NW 


297; Pennell v. Chicago, ete., Re Cor 
153 Mo. A. 566, [eae Se mai Hajsek 
v. Chicago, et 5 Nebr 
(Unoff.) 67, 97 Siw 320% | Wohgtackiene 


berg v. Delaware, etc., Re Co., 86 N. 

J. G. 517% 93 A-T0L [aff 89 N. J. L: 311, 
98 A 266]; Blauvelt v. Erie R. Co., 81 

N. J. L. 142, 78 A 1048; Willoughby 
V;—Brie Rs.Co..-T0 N. J. Dy 1495, A 
41; Bonert v. Long Island R. Co., 145 - 
App. Div. 552,130 NYS 271; Legg v. 
Erie R. Co., 124 NYS 8 [aff 141: App. 
Div. 876, 126 NYS 451]; Wright v. 
Southern R. Co., 155 N. C. 325, 71 SE 
306; Coleman y. Atlantic Coast Line 
R. Co., 158 N. C. 322, 69-SE 251; Nor- 
folk, etc., R. Co. v. Beck, 33 Oh. Cir. 
Ct. 255; Ihrig v. Erie R. Co., 210 Pa. 

98, 59 A 686; Springs v. Virginia R., 

ete., Cox 117 Va. 826, 86 SE 65; Mc- 

Kinney v. Virginia R. Co., 105 Ww. Va. 

319, 142 SE 442. (2) In action for 
value of steam road roller, of engineer 
of roller. Good Roads Constr. Co. v. 
Port Huron, etce., R. Co., 173 Mich. 1, 
138 NW 320. (38) Of city employees in 
charge of fire truck. London v. 
Grand Trunk R. Co., 32 Ont. L. 642, 

7 OntWN 502, 20 DomLR 846. (4) of 
driver of ambulance. Texas, etc., R. 
Co. v. Houston Undertaking Co., (Tex, 
Civ. A.) 218 SW 84. (5) Of driver of 
motor vehicle (Shannon v. Northwest- 
ern Pac. R.'Co.,.(Cal:)°287 P 94>" Sans 
nes v. Illinois Cent. R. Co., 201 Ill. 

A. 378; Gray. v. Chicago, ete., R. Co., 
155 Ill. A. 428; Jones v. Great North- 
ern R. Co.,, 178 Minn. 322, 227 NW 45; 

Alexander v. St. Louis-San Francisco 
R. Co., (Mo. A.) 4 SW (2d) 888; Shoe- 
maker v. New Jersey Cent. R. Co., (N. 

J. Sup.) 89 A 517; Spencer v. New 
York Cent., etc., R. Co., 123 App. Div. 

789, 108 NYS 245 [aft’ 197 N. Y. 507 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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killed ;1° and whether such negligence was the proxi- | mate cause of the accident or injury; or to estab- 
mem, 90 NE 1166 mem]; Follmer v.{the instance of an agent of defend-; ceased child accompanied. Lake 
Pennsylvania R. Co., 246 Pa. 367, 92|ant, to the effect that the accident] Erie, etc., R. Co. v..Fleming, 183 Ind. 
A 340; St. Louis, ete., R. Co. v. Har-|happened while plaintiff was tt-| 511, 109 NE 753. (7) Of pedestrian 
rell, (Tex. Civ. A.) 194 SW 971 [rev | tempting to save a cow he was lead-| attempting to pass through opening 


on other grounds (Commn. A.) 222 SW 
221]; Helvey v. Princeton Power Co., 
(Tex. Civ. A.) 99 SE 180), (6) in col- 
liding with a tank ear standing on the 
erossing on a dark rainy night (Texas 
Mexican R. Co. v. Hoy, (Tex. Commn. 
A.) 24 SW (2d) 18). (7) Of driver 
of team of horses. Hain v. Chicago, 
etc., R. Co., 135 Wis. 303, 116 NW 20. 
(8) Of guest or passenger in motor 
vehicle. Nashville R. Co. v. Byars, 
233 Ky. 309, 125 SW (2d) 733; Hepps 
v. Bessemer, etc., R. Co., 284 Pa. 479, 
131 A 279. (9) To sustain a finding 
that plaintiff was not guilty of gross 
or willful negligence in crossing with- 
in a statute imposing liability for 
neglect to give signals unless the 
person injured was ~so _ negligent. 
Engleman v. Boston, ete., R. Co., 210 
Mass. 179, 96 NE 73. 


{b] Evidence held insufficient: 
To show contributory negligence of 
person injured: (1) .In_ general. 
Southern Pac. Co. v. Shishmanian, 
‘196 Fed. 373, 116 CCA 420; Colorado, 
etc., R. Co. v. Lauter, 21 Colo. A. 101, 
121 P 137; Cleveland, etc., R. Co. v. 
Dukeman, 134 Ill. A. 396; Elgin, etc., 
R. Co. v. Lawlor, 132 Ill. A. 280 [aft 


229 Ill. 621, 82 NE 407]; Cleveland, 
ete., R. Co. v. Dukeman, 130 Ill ; 
T05 Vandalia R. Co. v. Baker, 50 


Ind. A. 184, 97 NE 16; 
Tract. Co. v. Myers, 47 Ind. A. 646, 
93 NE 888; Baltimore, etc., R. Co. v. 
Rosborough, 40 Ind. A. 14, 80 NE 869; 
Lockridge v. Minneapolis, etc. R. 
Co., 161 Iowa 74, 140 NW 834, Ann 
Cas1916A 158; Clampit v. Chicago, 
etc., R. Co., 84 Iowa 71, 50 NW 673; 
Chicago, etc., R. Co. v. Assman, 78 
Kan. 424, 96.P 843; Moore v. Maine 
@ent, R. Co.,.106 Me. 297, T6°A 871; 
Nelson y. Minneapolis, ete., R. Co., 
123 Minn. 350, 148 NW 914; Simon- 
son v. Minneapolis, etc., R._Co., 117 
Minn. 248, 1835 NW 745; Waite v. 
Chicago, etc., R. Co., 168 Mo. A. 160, 
153 SW 66; Leftage v. Baltimore, 
etc., R. Co., 250 Pa. 452, 95 A 581; 
Merrill v. Minneapolis, ete., R. Co., 
27 S. D. 1,:129 NW 468; Marshall, 
ete., R. Co. v. Waldrop, (Tex. Civ. A.) 
153 SW 410; Atlantic Coast Line R. 
Co. v. Grubbs, 113 Va. 214, 74 SH 144; 
Glonek v. Chicago, etc., R. Co., 162 
Wis. 404, 139 NW 1126. (2) Of driver 
of horse or team. Hines v. Norfolk, 
etc., R. Co., 156 N. C. 222, 72 SE 325; 
Jinkins v. Norfolk, ete., R. Co., 155 
N. C. 203, 71 SE 213; Pedlar v. Cana- 
dian Northern R. Co., 20 Man. 265. 
(3) Of driver of motor vehicle. 
Monson vy. Chicago, etc., 181 
Towa 1354, 159 NW 679; 
Minneapolis, etce., R. Co., ‘ 
117, 162 NW 1051. (4) Of occupant 
of motor vehicle. Grand Trunk 
Western R. Co. v. Cather, (Ind. A.) 
167 NE 551. (5) Conclusively to es- 
tablish that_a boy eleven years of 
age was guilty of contributory neg- 
ligence. Olsen v. Minneapolis, etce., 
R. Co., 102 Minn. 395, 118 NW 1010, 
(6) Affirmatively to show as a mat- 
ter of law that plaintiff was guilty 
of gross or willful negligence within 
a statute imposing liability on the 
company for neglect to give signals 
at a crossing unless the person in- 
jured was so negligent. Kenny v. 
Boston, etc., R. Co., 188 Mass. 127, .74 
NE 309. (7) To sustain ruling that 
gross or willful negligence of injured 
person has been established, the evi- 
dence must leave no other reasonable 
explanation of the accident possible. 
Boston, ete., R. v. Rafalko, 228 Fed. 
440, 143 CCA 22. 


[c] Statement by plaintiff.— 
Where defendant introduces in _ evi- 
dence a statement made by plaintiff 
before a notary in the hospital a 
short time after he was injured, at 


Indiana Union 


ing, and plaintiff presents testimony 
to show that his condition did not 
permit him to make a true declara- 
tion on account of the blow received 
on his head and the anesthetic ad- 
ministered, and that he answered all 
questions in the affirmative, the court 
may properly refuse to credit defend- 
ant’s evidence. Marrero v. American 
R. Co., 33 Porto Rico 201. 

10. [a] Evidence held sufficient: 
To show contributory negligence of 
person’ _ killed: (1) In general. 
Southern R. Co. v. Irvin, 191 Ala. 622, 


68 S 139; Tucker vy. Atlantic, ete., 
R. Co., 166 Ala. 564, 51 S 949; WHa- 
wards v. Philadelphia, etc., R. Co., 


24 Del. 78, 75 A 613; Atlantic Coast 
Line R. Co. v. Miller, 53 Fla. 246, 44 
S 247; Maloney vy. Cleveland, etc., 
R. Co., 208 Ill. A. 101; Polak v. Chi- 
Caso, eLGe” TR Com. 192. Els As ald bs 
Varley v. Chicago; ete:, R. Co., 187 
Ill. A, 24;  Cronch_.v.,. Peoria, etc:, 
Tract. Co, 180 VL AL 743 Simon vy, 
Aurora, etc., R. Co. 180. Ill. A. 444; 
Rosenthal v. Chicago, etc., ; P 
164 Ill A.-221 [aff 255 Tll. 552; 99 
NE 672]; Casper v. Illinois Cent. R. 
Co., 162 fll. A. 104; Parkin v. Chi- 
cago,’ etc. (RR. ‘Co. 149) DIAS 420: 
Dergés v. Chicago, etc., R. Co., 148 
fi) AY 63935, Chicago, ete! WR. (Co. wv. 
Zetsche, 135 THs A. 622; Chicago, 
ete., "Rs Co. v. Blake, 126, Ill... Ay 336; 
Brooks v. Muncie, ete., Tract. Co., 176 
Ind. 298, 95 NE 1006; Wise v. Cleve- 
land, ete, R. Co., (Ind. A.) 103 NE 
866; Snow v. Indianapolis, ete., R. 
Co., 47 Ind. A. 189, 93 NE 1089; Wil- 
son vy. Illinois Cent. R. Co., 150 Iowa 
33, 129 NW 340, 34 LRANS 687; John- 
son! v.. Louisville, . etc, Re -Cor, » 199 
Ky. 524, 251 SW 843 [reh overr 200 
Ky. 122, 252 SW 122]; State v. New 
York,- ete., R. Co., 127 Md. 651, 96. A 
809; State v. Philadelphia, ete, R. 
Co., 120 Md. 65, 87 A 492; Baltimore, 
etce., R. Co. v. State, 75 Md. 526, 24 


A 14; Curran v. Chicago Great West- 
ern R. Co., 1384 Minn. 392, 159 NW 
955; Knapp v. Northern Pac. R. Co., 


139 Minn, 338, 166 NW 409; Laun v. 
St. Louis, ete., R. Co., 216 Mo. 563, 
116 SW 553; Meehan v. Great North- 
ern Co., 43 Mont. 72, 114 P 781; De 
Baud v. Long Island R. Co., 163 App. 
Div, 600, 148 NYS 581; Klinczyk vy. 
Lehigh Valley R. Co., 152. App. Div. 
270, 186 NYS 696; Cunningham _ v. 
Delaware, etc., R. Co., 142 App. Div. 
303, 126 NYS 827; Zaun v. Long Is- 
land -R, Co.,°139. App: Div. 719, 124 
NYS 511 [aff 201 N. Y. 599 mem, 95 
NE 1142 mem]; Cunningham v. Erie 
R. Co., 137 App. Div. 506, 121 NYS 
706; May v. New York Cent., etc., 
Rilo, 1872 App: Div. 7, UW2tNYS. 791; 
Gaffney v. New York Cent., etec., R. 
Co., 123 App. Div. 674, 108 NYS 169; 
Trull v. Seaboard Air Line R. Co., 
151 N. C. 545, 66 SEH 586; Norfolk, 
etc., R. Co. v. Sink, 118 Va. 439, 87 
SE 740; Southern R. Co. v. Valen- 
tine, 113 Va. 888, 74 SE 173; Sea- 
board, ete., R. Co. v.. Vaughan, 104 
Va. 113, 51 SE 452. (2) Of driver of 
motor vehicle (Lassen v. New York, 
ete.,, R. Co., 87 Conn. 705, 87 A 734; 
Wryatt'v. Yazoo, ete, R. Co, (la: 
A.) 127 S 479; Laurain v. Detroit, 
etc., R. Co., 249 Mich. 630, 229° NW 
423), (83) in driving at excessive 
speed at night when he could not 
see the tracks, and colliding with a 
train (Coil v. Chicago, etc., Co., 
(Ky.) 22 SW (2d) 428), (4) in action 
for death of occupant (Barker v. New 
work) Cent,, ete., R. Co., 171 Apps Div. 
918, 155 NYS 596). (5) Of occupant 
of motor vehicle engaged in joint en- 
terprise with driver. Kirkland v. 
Atchison, etc., R. Co.,.104 Kan. 388, 
179 P 362. (6) Of parents or grand- 
father of child or of boy whom de- 


between standing car and car at- 
tached to a switch engine then at 
rest. Stottler v. Wabash R. Co., 181 
Mo. A. 642, 164 SW 668. (8) To show 
contributory negligence so as to pre- 
clude a recovery under counts charg- 
ing ordinary negligence. Lamarre v. 
Cleveland, etc., R. Co., 217 Ill. A. 296. 


{[b] Evidence held insufficient: 
To show contributory negligence of 
person killed: (1) In general. 
copa, etc.; R. Co. v. Dean, 
104, -60 P 871; Cleveland, etc., 
v. Nichols, 52 Ind. A. 349, 99 NE 497; 
Chesapeake, etc., R. Co. v. Warnock, 
158 Ky. 664, 166 SW 179; Louisville, 
etc., R. Co. v. Ueltschi, 97 SW 14, 29 
KyL 1136; Drews v. Northern Pac. 
R. Co., 116 Minn. 385, 1338 NW 865; 
Curtis v. Hudson Valley R. Co., 158 
App. Div. 378, 143, NYS 383 [aff 218 
N. Y. 681 mem, 107 NE 1075 mem]; 
Chicago, ete., R. Coy. Clay, 65 Tex 
Civ. A. 526, 119 SW 730; Lewis v. 
Rio Grande Western R. Co., 40 Utah 
483, 123 P -97; Norfolk, etc.,)'R. (Co. 
v. Holmes, 109 Va. 407, 64 SE 46; 
Brunelle v. Grand Trunk R. Co., 43 
Ont. L. 220. (2) Of boy occupant of 
motor vehicle. Western, ete., R. Co. 
v. Reed, 35 Ga. A. 538, 134 SE 134. 
(3) Of driver of motor vehicle. 
Schaff v. Merchant, (Tex. Civ. <A.) 
212 SW 970 [rev on other grounds 
sub nom. Missouri, ete., R. Co. v. Mer- 
chant, (Commn. A.) 231 SW 327]; 
(4) Of person on the track endeavor- 
ing to stop the train so as to prevent 
a collision with his wagon, in not 
leaving the track before he was 
struck. Thompson vy. Seaboard Air 
Line’ R.'Co., 81-S: -C.-333) 62 SH 396, 
20 LRANS 426. (5) In action for 
death of occupant of livery vehicle, 
to show negligence of driver. Mc- 
Ra te vy. Pennsylvania R. Co., 158 


[c] Position of body.—Evidence 
that the body of a person run over 
by a backing train was found outside 
the street limits on railroad ground 
does not of itself establish contribu- 
tory negligence. Hassenyer y. Michi- 
gan Cent. R. Co.,: 48 Mich.) 205, a2 
NW 155, 42 AmR 470. ‘ 


11. [a] Evidence held sufficient: 
To show that accident or injury was 
proximately caused by: (1) Care- 
lessness of chauffeur of car, in which 
plaintiff was riding. Chase v. New 
York Cent. R. Co., 208 Mass. 1387, 94 
NE* 377. (2) Negligence of motor 
vehicle driver. Bagwill v. Pacific 
Electric R. Co., 90 Cal. A. 114, 265 P 
517; Miller v. New York Cent. R. 
Co., 226 App. Div. 205, 234 NYS 560° 
[aff 252 N. Y. 546 mem, 170 NE 137 
mem]; Kulp Transp. Lines v. Erie 
R. Co., 182 Mise. 821, 230 NYS 490; 
Shortino v. Salt Lake, ete., R. Co., 52 
Utah 476, 174 P 860. (3) To show 
that the negligence of the driver of a 
motor vehicle in approaching the 
crossing: at an excessive speed, in 
violation of statute, concurred with 
the negligence, if any, of the railroad 


coinpany in causing the accident. 
Houston Belt, ete., R. Co. v. Rucker,. 
(Tex: Givin A:)4 167 CSW (301. 7a¢4) Io 


show that death of driver of motor 
vehicle was caused by his own negli- 
gence. Johnson v. Louisville, etc., 
R. Co., 199 Ky. 524, 251 SW 843 [reh 
overr 200 Ky. 122, 252 SW 122]. (5) 
To show that child was injured by 
train backing against him and knock- 
ing him down, and running over him, 
and not by his falling under a car 
while running by the side of the 
train. Illinois Cent. R. Co. v. Eth- 
ridge, 144 Ky. 589, 189 SW 832. 


{[b] Evidence held insufficient: 
(1) To show that negligence of auto- 
mobile driver was cause of injury 
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lish freedom from contributory negligence on the part 
of the person injured,!? or killed;+* or to establish 
whether the person injured acted on a sudden im- 


pulse.+4 


Reliance on precautlons. or directions. 
rules apply as to the weight and sufficiency of the 
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The above 


evidence on the question of contributory negligence 


or death. Broussard v. Louisiana 
Western R. Co., 140 La. 517, 73 S 606; 
Payne v. Young, (Tex. Civ. A.) 241 
SW 1094. (2) To show that: collision 
was caused by speed of automobile. 
Taylor v. Wheelock, 249 Ill. A. 152. 
(3) To show that negligence on the 
part of a child’s’ parents, grandfa- 
ther, or of the boy accompanying him 
contributed to his death. Lake Erie, 
ete., R. Co. v. Fleming;'183 Ind. 511, 
109 NE 753. 


[c], There must be some evidence 
ee support a finding that plaintiff's 
egligence did not contribute to the 


Beciont. Miller v. New York Cent. 
pes 226 App. Div. 205, 234 NYS 


12. [a] Evidence held sufficient 
to show freedom from contributory 
negligence of person injured: (1) In 
general. St. Louis Southwestern R. 
Co. v. Carmack, (Ark.) 187 SW 635; 
Chicago, ete., R. Co. v. Hamilton, 92 
Ark. 400, 123 SW 379; Pittsburg, 
ete., R. Co. v. Robson, 204 IL. 254, 68 
NE’ 468; Lake Erie, etc. R. Co. v: 
Molloy, 78 Ind. A. 72, 134 NE 9135 
Baltimore, etc., R. Co. v. Rosborough, 
40 Ind. A. 14, 80 NE 869; Illinois 
Cent. R. Co. v. Watson, (Miss.) 39 S 
69; Union Pac. R. Co. v.j{Connolly, 77 
Nebr. 254, 109 NW 368; Marrero v. 
American R. Co., 33 Porto Rico 201; 
International, ete., R. Co. v. Dalwigh, 
(Civ. A.) 48 SW 527 [rev on other 
grounds 92 Tex. 655, 51 SW _ 500]; 
Schaidler v. Chicago, etc., R. Co., 102 
Wis. 564, 78 NW 732; Follick v. Wa- 
bash R. Co., 16 OntWN 229. (2) In 
being jolted from wagon at crossing. 
Southwestern R. Co. v. Bradford, 
(Tex. Civ. A.) 139 SW 1046. (3) In 
stepping in hole in bridge. St. Louis 
Southwestern R. Co. v. Smith, 49 
Tex. Ory, ALT, LOTS WwW. 638.5 (4) Ep 
using a plank walk laid over an ex- 
cavation which defendant was mak- 
ing under its tracks where they 
crossed a city street. Galveston, etc., 
R. Co. v. Schuessler, 56 Tex.,Civ. A. 
410, 120 SW 1147. (5) Of child (Chi- 
cago Great Western R. Co. v. Mohan, 
88 Ill, A. 151 [aff 187 Ill. 281, 58 NE 
39d); Gulf,.'etc., RR. Co. vi Dolson, 38 
Tex. Civ. A. 324, 85 SW 444), (6) 
driving in buggy (Chesapeake, ‘etc., 
R. Co. vy. Perry, “71 Ind. A. 506,. 125 
NE 414), (7) stepping back into 
passing train to avoid switch engine 
on other track (Houston, etc., R. Co. 
v. Roberts, (Tex. Civ. 201 SW 
674). (8) Of driver of motor vehicle 
(McDonell v. Lake Brie, ete., R. Co., 
208 Ill. A. 442; Juzgnik v. Kansas City 
Southern R. Co., 109 Kan. 359, 199 P 
90; Laurisch v. Minneapolis, etce., 
HBlectric’ Tract: Co., 132 Minn. 114, 
155 NW 10745 Johnson v. Philadel- 
phia, etc., R. Co., 283 Pa. 480, 129 A 
569; San Antonio, eteR Ri Co: 4 "Vv, 
Schaeffer, (Tex. Civ. A.) 194 SW 684: 
‘Chesapeake, etc, Ra Co.evi Crum: 140 
Va. 333, 125 Sr 801; Boggess Vv. 
Monongahela West Penn Public Serv. 
Co., 107 W. Va. 88, 147 SE 480) (9) 
from defective crossing (Smith v. Il- 
linois Cent. R. Co., 162 Wis. 120, 155 
NW 933). (10) Of driver of team. 
Malloy v. Chicago, etce., R. Co., 25 S. 
D. 503, 127 NW 6338; St. Louis South- 
western R. Co. v. Moore, (Tex. Civ. 
A.) 107 SW 658; Forrester v. Cana- 
dian, Nat..R. Co.,. 14° Sask... L. 76. (11) 
Of driver of truck in action for’ dam- 
ages to truck. Smith v. Erie R. Co., 
Wo UNe oe Mise: 2570, 146,Ase590. aiC12)) 


Of oceupant of motor vehicle. Clark 
v. Missouri Pac. R. Co., 115 Kan. 823, 
224 P 920; Ham v. Maine Cent. R. 
Co: 127 Me. VD LG ABEL) GLB) VOL 
person injured ‘when his horse be- 
came frightened by a pile of rails 
which had been placed in or near a 
crossing. Quanah,'. ete R. “Con va, 
Goodwin, (Tex. Civ. A.) 177 SW 545. 
(14) Of wagon driver struck by a 
ear kicked uncontrolled across the 
street. Chung Sing v. Southern Pac. 
Co., 182 Cal. 609, 189 P 281. 


[b] Testimony of driver and occu- 
pant of vehicle, whose credibility is 
not attached, may be sufficient to 
sustain findings that the driver and 
occupants were not guilty of con- 
tributory neg ligence proximately < 
sulting in injuries. Chicago, etc., R. 
cys v. Steele, (Tex. Civ. A.) 264 ‘SW 


[ec] Evidence held insufficient: 
To show freedom from contributory 
negligence of person injured: (1) 
In general. Briggs v. Boston, etc., 
R. Co., 188 Mass. 463, 74 NE 667; 
Waggoner v. Chicago, ete, R. Co., 
152 Mo. A. 178, 1833 SW 68; Meinren- 


ken v. New York Centi ete, B.vCoz 292 |: 


App. Div. 618, 86 NYS 1075, 103 App. 
DAG. Gis: 92’ NYS 1015; Martin v. 
New York Cent., etc., R. Co., 30 Misc. 
691, 64 NYS 364 [aff 53 App. Div. 650, 
66 NYS 1137]. (2) Of driver of mo- 
tor vehicle (Goodman v. Chicago, etc., 
R. Co., 248 Ill. A. 128; Hale v. Rut- 
land R. Co., 213 App. Div. 42, 209 NYS 
693), (3) in which plaintiff was rid- 
ing (Chase v. New York Cent. R. Co., 
208 Mass. 137, 94 NE 377). (4) To 
sustain a _ verdict finding freedom 
from negligence of plaintiff where 
plaintiff's testimony is opposed not 
only to the probabilities in the case, 
but to natural and physical laws. 
Brown v.~+Long Island R.. Co., 162 
App. Div. 827, 147 NYS 730. 


[d] Incredible testimony.—Testi- 
mony of an automobile driver, whose 
ear collided with a train at a cross- 
ing, that his automobile was travel- 
ing in second gear at a speed of six 
to seven miles per hour, and that it 
skidded forty-one feet to the tracks, 
is incredible as a matter of law. 
Hale v. Rutland R. Co., 213 App., Div. 
42, 209 NYS 693. 


13. [a] Evidence held sufficient 
to show freedom from contributory 
negligence of person killed: (1) In 
general. Graves v. Northern Pac. R. 
Co., 30 Ida: 542,°166 P5771; Elgin, 
etc., R. Co. v. Hoadley, 220 Ill. 462, 
77 NE 151 [aff 122 Dll. A: 165]:  Chi- 
cago, ete., R. Co. v. Carey, 115 Il. 
115, 3 NE 519; Moore v. Blooming- 
ton, etc., R.'Co.,. 215. T1l. A. 546. prev 
on other grounds 295 Ill. 63, 128 NE 


721]; Follett v. Illinois Cent. R. Co., 
209 Tll. A. 81; Fletcher v. Chicago, 
etc., R. Co., 190 Ill. A. 412; Chicago, 


etc., R. Co. v. Lake County Sav., etc., 
Co., 186 Ind. 358, 114 NE 454; Deis- 
ter v. Atchison, etc., R. Co., 99 Kan. 
525, 162 P 282, LRA1917C 784; Louis- 
ville, etc., R. Co. v. Ueltschi, 97 SW 
14, 29 KyL 11386; Chesapeake, ete., 
R, Co. v. Clark, 74 SW 705, 25 KyL 
150; Brown v. Chicago, etc., R. Co., 
129 Minn. 347, 152 NW 729; Nelson 
vi! Northern; Pac? R.i Co.) L294 Minn? 
347, 138 NW 419; Jones v. Bos- 
ton; -ete:, BR. (Cogent Ne EL 22 0ro0 leas 
509; Gerringer v. North Carolina R. 
Co.,' 146° N.C. 32, °59 (SH 2522) .(2) In 
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or freedom therefrom in crossing in reliance on the 
assumption of proper precautions for the safety of 
travelers at the crossing being taken by the railroad 
company or its employees,'® such as in reliance that 
the watchman or flagman at the crossing will give 
the proper warnings?® or properly operate the gates 


eollision of automobile with back- 
ing freight train. Mugaviro v. Chi- 
cago, ‘etc., R..Co., 239 Tl. A. 5445 23) 
Of crossing flagman killed by train 
of another railroad. Pridmore v. 
Chicago, .ete., R. Co., 275 Ill. 386, 114 
NE 176 [aff 192 Ill. A. 446]. (4) Of 
driver of truck. Géorgia R., etc., Co. 
v. Wallis, 29 Ga. A. 706, 116 SE 883. 
(5) Of occupant of motor vehicle. 
Emens'\v. Lehigh Valley R. Co., 223 
Fed. 810; Byars v. Wabash R. Co., 
161 Mo. A. 692, 1414 SW 926; Sherwood 
v. New York Cent., etc., R. Co., 120 
App. Div. 639, 105 NYS 547. 


[b] It must be shown either by 
direct evidence or from the sur- 
rounding circumstances that deceased 
exercised the care which the law re- 
quires. Velthusen v. Union R. Co., 
152 App. Div. 121, 136 NYS 622. 


{c] Evidence held imsufficient to 
show. freedom from _ contributory 
negligence of person killed. Wright 
V.f Boston, etc. eRy Cosy TaN Be 128, 
65 A 687, 124 "AmSR "949, 8 LRANS 
832; Wieland _ v. Delaware, etc., 
Canal Co., 167 N. Y. 19, 60 NE 234, 33 
AmSR 707. 


14. [a] Evidence held 
—International, etc., R. Co. 
(Tex. Civ. A.) 168 SW 872. 


15. [a] Evidence held sufficient: 
To show that the person injured was 
not guilty of contributory negligence 
in relying on such precautions: (1) 
In general. Lake Erie, ete., R. Co. 
v. Molloy, 78 Ind. A. 72, 134 NE Catets 
Lamoureux v. New York, etc., R. Co., 
169 Mass. 338, 47 NE 1009; Donovan 
v. Long Island R. Co. 67 Hun 73, 22 
NYS 62; Skinner v. Prospect Park, 
SLC te Co., 22 NYS 30 [aff 140 N. Y. 
621, 35 NE 891]. (2) Upon speed of 
approaching train not being in ex- 
cess of that allowed by law. Chi- 
cago, ete, R. Co. v. Lake County 
Sav., etc., Co., 186 Ind. 358, 114 NE 
454. (3) Upon customary conduct of 
defendant in running its trains at 
certain speed over crossing. Hay- 
wood v. Boston, ete., R. Co., 79 N. H. 
520, 104 A 402; Stearns v. Boston, 
&tc., -be=-Co, 75 N. H. 40,< TI-A. 24, 21 
AnnCas 1166. (4) Upon notice of 
starting of train standing near cross- 
ing by ringing bell or blowing whis- 
tle. Galveston, ete., R. Co. v. Price, 
(Tex. Civ. A.) 222 SW 628. (5) To 
warrant finding of contributory neg- 
ligence of automobile driver who 
failed to stop and look before pro- 
ceeding over crossing, notwithstand- 
ing evidence that wigwag signal was 
not operating. Dardenne v. Texas, 
ete rR, Co; GhareA,) 12 cs. 458: (6) 
To show that driver of buggy in 
which deceased was riding was neg- 
ligent in not-seeing car approaching, 
even though bell at crossing, which 
ordinarily gave warning, was silent 
at that time. Hains vy. Johnson, 154 


sufficient. - 
v. Isaacs, 


Wis. 648, 148 NW 653. 
[b] Bvidence held insufficient to 
show that Signals were given. 


Crocker v. Erie R. Co., 221 App. Div. 
44, 222 NYS 452. 


16. [a] Evidence held sufficient: 
(1) To show freedom from contribu- 
tory negligence. Smith v. South 
Hastern R. Co., [1896] ‘1 Q. B. 178: 
(2) To show that failure of person 
injured to appreciate the situation 
was owing to negligence in not havy- 
ing a flagman on guard as required 
by law. Taylor v. Vicksburg, ete; , 


—— — —— —"’ 
. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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at the crossing ;'* or on the directions of defendant’s 
employees.'* But the fact that a traveler, on in- 
quiring as to the route from a third person, was not 
cautioned as to a railroad crossing does not permit 
an inference that he was put off his guard and un- 
derstood that no crossing would be met.!® It has 
been held that, where plaintiff pleads and proves de- 
fendant’s negligence in failing to give statutory sig- 
nals, and his own consequent injury, he is entitled 
to recover, unless the evidence shows his contributory 
negligence so clearly that reasonable minds ean draw 
no other conclusion.?° 


[§ 2023] (b) As to Duty To Stop, Look, and Lis- 
ten—aa. In General. In accordance with the gen- 
eral rules,?! where there were eyewitnesses of the 
accident and direct and positive testimony is availa- 
ble, the fact of contributory negligence?” or freedom 
therefrom?* in regard to stopping, looking, and lis- 
tening before going on the crossing should be proved 
by such evidence. But in the absence of direct tes- 
timony, particularly in ease of death, circumstantial 


R. Co.,,123 tha. 768, 49 S518. 
show contributory negligence in at- 
tempting to cross in disregard of 
flagman (Pritchard v. Yazoo, etc., 
i. Co. (Gia. As) 1272S 397) (4) orcof 


(3) ‘To [a] 


Iowa 652, 101 
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Direct testimony held suffi- 
cient to show contributory negligence 
in failing to look or listen. 
vaux v. Burlington, etce., 
NW _ 465; 
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evidence, or proof of facts and circumstances from 
which the fact may be reasonably inferred, may be 
sufficient to prove contributory negligence in this 
respect,’* or to prove the fact of freedom from such 
negligence,*> as by evidence that deceased was fa- 
miliar with the crossing and that it was his habit 
and custom to stop, look, and listen for trains when 
approaching the crossing where the accident oceur- 
red,*° or that the danger was so remote that if seen 
it nevertheless might have been disregarded in the 
exercise of proper care;?7 or the fact of such neg- 
ligence or freedom therefrom may. be proved by both 
direct and circumstantial evidence.?* Subject to 
these rules, the general rules as to the weight and 
sufficiency of the evidence to prove or disprove con- 
tributory negligence in general?® apply to evidence, 
either direct or circumstantial, or both, in proof of 
contributory negligence in failing properly to stop, 
look, and listen before going upon a railroad cross- 
ing,®° or apply to evidence in proof of freedom from 


Long Island R. Co., 104 App. Div. 4, 93 
NYS 209. 


Golin- 26. Tucker v. Boston, etc., R. Co. 
R, Co., 125173 N. H. 132, 59 A 943. ; 


Britt - 
lich. 359 [a] Evidence held insufficient that 


the flagman’s warning signals (Hoyt 
v. Long Island R. Co., 176 App. Div. 
371, 162 NYS 792 [aff 224 N. Y. 586, 
120 NE 865]). 


{b] Consistency of testimony.— 
Where the issue of contributory neg- 
ligence depends on whether’ the 
watchman gave the proper warning, 
plaintiff's evidence that he did not 
see the watchman is not inconsistent 
with the direct testimony of other 
witnesses as to the watchman’s pres- 
ence and the discharge of his duty. 
Zilbersher v. Pennsylvania R. Co., 
208 Fed. 280, 125 CCA 480. 


17. [a] Evidence held sufficient: 
(1) To support a finding that the 
automobile in which plaintiff was 
riding at the time passed under the 
crossing gates before they were low- 
ered. Louisville, etc., R. Co. v. Neth- 
ery, 160 Ky. 369, 169 SW 883. (2) 
To show contributory negligence in 
attempting to cross after the gates 
were down ahead of a locomotive 
which he knew to be approaching. 
Gullett v. Chesapeake, etc., R. Co., 
182 Ky. 409, 206 SW 641. 


[b] Evidence held insufficient to 
show that gates were down. Crocker 
v. Erie R. Co., 221 App. Div. 44, 222 
NYS 452. 


18. [a] Evidence held sufficient: 
To sustain a verdict or finding for 
plaintiff for injury to, or death of, 
person crossing on signal or invita- 
tion of: (1) Engineer standing by 
his engine on a switch. Hook vy. 
Payne, 109 Nebr. 252, 190 NW 581. 
(2) Flagman at ees Pitts- 
burgh, ete. RR. Co. ve Cook, 81> Ind. A’ 
593, 144 NE 478; Wiggin v. Boston, 
ete Ra (Cos 275 N. H. 600, 75 A 103. 
(3) Gatekeeper. Bayley v. Eastern 
R. Co., 125 Mass. 62. (4) Track fore- 
man. Goldie v. Pittsburg, etc., R. 
Co., 44 Pa. Super. 350. (5) In an ac- 
tion for injuries to a pedestrian, to 
sustain a finding that defendant’s 
brakeman told plaintiff that she 
might pass between the two parts 
of a train. Boyce v. Chicago, etc., 
Rea©o:, 120s Vor Ay L6S.99'6) S Wa 670. 


19. So v. Boston, etc., R. Co., 
83 N. H. 210, 140 A 176. 


20. Swisart v. Lusk, 196 Mo. A. 
471, 192 SW 138. 


21. See supra § 2022. 


22. Golinvaux v. Burlington, etc., 
R., Co., 125 Iowa 652, 101 NW 465. 
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Michigan Cent. R. Co., 122 Mich.. 359, 
81 NW 253. 


23. Seidman v. Long Island R. Co., 
104 App. Div. 4, 93 NYS 209; Rainey 
v. New York Cent., etc., R. Co., 68 Hun 
495, 23 NYS 80. 


[a] Where plaintiff could have 
seen approaching train, and he tes- 
tifies that he actually looked for it, 
and concededly heard its noise, it is 
incumbent on him to testify expressly 
as to whether or not he saw the train, 
and his freedom from contributory 
negligence as dependent upon that 
fact cannot be established by circum- 
stantial evidence. Seidman vy. Long 
beta R. Co., 104 App. Div. 4, 98 NYS 

09. 


[b] Contradictory testimony.—(1) 
Where, upon all the testimony, plain- 
tiff is entitled to recover, the mere 
fact that his own testimony is contra- 
dictory as to whether he stopped just 
before he attempted to cross should 
not bar a recovery, as the most that 
can be said is that such way of testi- 
fying may be due to his confusion 
which existed at the time of the acci- 


‘dent. Baker v. Kansas City, etc., R. 
Co., 147 Mo. 140, 48 SW 838. (2) 
Where, in an action for injuries to a 


pedestrian, he testifies that he looked 
in the direction from which the train 
came just before he stepped on the 
track, and it is held on appeal that 
he should have looked in that direc- 
tion sooner, and on the second trial he 
testifies that he began looking in that 
direction much sooner than he stated 
on the former trial, and there is no 
explanation of the contradiction, 
plaintiff does not sustain the burden 
of proof. Fisher v. Central Vermont 
BOs 118 App. Div. 446, 103 NYS 
5s. 


{c] Testimony of eyewitness held 
insufficient to sustain the burden of 
showing that ‘deceased was free from 
contributory negligence. Rainey v. 
New York Cent., etc., R. Co., 68 Hun 
495, 23 NYS 80. 


24. Hoopes v. Atchison, etc., R. Co., 
72 Kan. 422, 83 P 987; Potter v. Pere 
Marquette R. Co., 140 Mich. 362, 103 
NW 808; Drain v. St. Louis, ete., R. 
Co., 86 Mo. 574 [rev 10 Mo. A. 531]. 
And see cases infra notes 26-31. 


25. Illinois Cent. R. Co. v. Nowicki, 
148 Til. 29, 35 NE. 358 [aft 46 011. A. 
566]; Tucker v. Boston, ete., R. Co., 
73 N. H. 182, 59 A 943; 


person actually looked and listened.— 
In an action against a railroad com- 
pany for the death of a traveler whose 
vehicle was struck in the nighttime by 
a train at a highway crossing, evi- 
dence that he was a man of prudent 
character, well acquainted with the 
crossing, and that a few moments be- 
fore the accident he was conducting 
himself and managing his horse in a 
careful manner, is insufficient to sus- 
tain a finding that he actually looked 
and listened for an approaching train. 
Parsons vy. Syracuse, etc., R. Co., 205 
N. Y. 226, 98 NE 331. 


27. Seidman vy. Long Island R. Co., 
104 App. Div. 4, 98 NYS 209. 


28. Pittsburgh, | ‘ete. ¥Rie Co: 
O’Conner, 171 Ind. 686, 85 NE 969. 
And see cases infra notes 30, 31. 


29. See Negligence §§ 840-846 


30. [a] Evidence held sufficient 
to prove contributory negligence in 
this respect: (1) In general. Dern- 
berger v. Baltimore, etc., R. Co., 2438 
Fed. 21, 155 CCA 551 [aff 234 Fed. 
405]; Southern R. Co. v. Jay, 137 Ga. 
60, 72 SE 503; Link v. Alton, etce., 
Tract, Cos, 2h, Ax (65 eOsstve 
Texas, etc., R. Co., 8 La. A. (Orleans) 
846; Greenwood v. Chicago, etce., R. 
Co., 95 Minn. 284, 104 NW 3; Grief v. 
National Lead Co., (Mo. A.) 274 SW 
83; Gast v. Northern Pac. R. Co., 28 
N. D. 118, 147 NW 793. (2) In cross- 
ing immediately after a train has 
passed. Kristel v. Michigan Cent. R. 
Co., 213 Tl. A. 518. (3) Of boy driver 
of team, although no crossing signal 
was given. Crandall v. Hines, 121 Me. 
11, 115 A. 464. (4) Of deaf person. 
Shum. vy. Rutland R. Co.,-81 Vt. 186; 
69s A (945, 19> DRANS 19 73t9mGb) Ox 
driver of motor vehicle (Louisville, 
ete., R. Co. v. Rush, 208 Ala. 516, 

S 577; Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95; Indian- 
apolis, etc., Tract. Co. v. Harrell, (A.) 
131 NE 17 [superseded 192 Ind. 188, 
134 NE 871]; Stevens vy. Illinois Cent. 
R. Co., 6 La. A. 165;. Barber v. Mc- 
Adoo, (N. J. Sup.) 110 A 119; Spencer 
v. New York Cent., ete., R. Co., 123 
App. Div. 789, 108 NYS 245 [aff 197 
N. Y. 507 mem, 90 NE 11¢6 mem]; 
Mee Ee v. Reading R. Co., 300 Pa. 
6, 149 A 652; Geoffroy v. New York, 
ete; Re Co, 42. eR L e20nn0aA 883: 
Dirr v. San Antonio, ete., R. Co., (Tex. 
Civ. A.) 260 SW 1108; Missouri, etc., 


Seidman v. R. Co. v. Merchant, (Tex. Commn. A.) 
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such negligence,?? as in case of exceptional cireum- 
stances or an emergency excusing a failure to look 


231 SW 3827 [rev sub nom. Schaff v. 


‘Merchant, (Tex: Civ. A.) 212 SW 
970]; ‘Puhr. v. Chicago, ete, R. Co., 
171 Wis. 154, 176 NW 767; Gavin v. 


Kettle Valley Re Co:, 726. B: C. 30), (6) 
in failing to see interurban ear, al- 
though bell at crossing was _ silent 
(Hains v. Johnson, 154 Wis. 648, 143 
NW 653), (7) in approaching crossing 
at ,excessive speed (Schaff v. Young, 
(Tex. Civ. A.) 264 SW 582), (8) or in 
driving slowly upon the track in front 
of a train (Buckley v. Chicago, etc., R. 


€o;,) 8 as Ar3655 “Pylant’ v. Chicago, 
ate.,; RioGCo., 8 Toa eo Ab 350). (9) Of 
driver of team. Sherlock v. Minne- 


Ru Co, 24 °N. DL 40,138 
NW 976; Keller Ve ’ Philadelphia, etc., 
uni Oc; "35° Pa. Super. 488. (10) Of 
motor cyclist. Pennsylvania Co. v. 
Clark, 191 Ind. 470, 133 NE 588 [transf 
(A.) 128 NE 629]. 


[b] -Evidence held insufficient: To 
prove contributory negligence in this 


apolis, ete., 


respect: (1) In general. Pennsyl- 
vania Co. v. Gulling, 5 Oh. A. 183, 25 
Oh Cird, Ct-aN. |S. 7826). (2)7 In vap= 


proaching crossing at excessive speed. 
Chicago, ete., R. Co. v. Johnson, (Tex. 
Civ. A.) 224 "SW 207.) 563) tin failing, 
after having stopped, looked, and lis- 
tened before crossing the first track, 
again to stop before attempting to 
cross a parallel track. Averbuch v. 
Great: Northern R. Co., 55 Wash. 633, 
104 P 1103. (4) Of driver of motor 
vehicle. Norton v. Davis, (Mo. A.) 265 
Sw 107. (5) Of occupant or guest in 
motor vehicle. Salter v. Galveston, 
Ri Co. ) (Tex, Cty, -A.) 2357" Sw, 

(6) To show that persons in 
automobile did not hear train and 
ventured recklessly on track, because 
they were on a joy ride and had been 
drinking. Broussard v. Louisiana 
Western R. Co., 140 La. 517, 73 S 606, 
(7) To show that deceased did not 
listen as he approached the crossing. 
Potter v. Pere Marquette R. Co., 140 
Mich. 362, 103 NW 808. 


81. [a] Evidence held sufficient: 
To prove freedom from contributory 
negligence in this respect: (1) In gen- 
eral. Chicago, etc., R. Co. v. Gunder- 
son, 174 Ill. 495, 51 NE 708 [aff 74 Ill. 
As. 3D6.1; Pittsburgh, etc., ps) COV. 
Bunting, 84 Ind. A. 45, 149 NE 916; 
’ Missouri, ete., R. Co. v. Young, 8 Kan, 
A. 525, 56 P 542; Lyman v. Boston, 
etc., R. Co., 66 N. H. 200, 20 A 976, 
11 LRA 364; Central Texas, etc., R. 
Co. v. Gibson, 35 Tex. Civ. A. 66, 79 
SW. 3517 "St. Douls,. ete; “Ri Cov. 
Carwile, 28 Tex. Civ. A. 208, 67 SW 
' 160; Wabash R. Co. v. Misener, 38 
Can. S. C. 94, 27 CanLTOccNotes 154. 
(2) Of driver of motor vehicle. Sing 
v. St. Louis-San Francisco R. Co., 
(Mo.) 30 SW (2d) 37; Swigart v. 
Lusk, 196 Mo. A. 471, 192 SW 138; 
Missouri, etc., R. Co. V. Long, (Tex. 
Civ. A.) "293 SW 184; St. Louis, etc., 
R. Co. v. Allen, (Tex. Civ. A.) 262 
SW 1066 [rev on other grounds 
(Commn. A.) 278 SW 186]; Beaumont, 


etc., R. Co. v. Myrick, (Tex. Civ. A.) 
208 SW 935; Missouri, ete., R. Co. v. 
Thayer, (Tex. Civ. A.) 178 SW _ 988. 


(3) Of guest in motor vehicle. Ham 
v. Maine Cent. R. Co.. 121 Me. 171, 116 
A 261; Byars v. Wabash R. Co.,. 161 
Mo. A. 692, 141 SW 926. (4) To show 
that it would have availed deceased 
automobilist nothing to have alighted 
and gone on tracks to look before 
crossing. Sing v. St. Louis-San Fran- 
cisco » (Co;;*'(Mo:) 30. Sw’ (2a) 87, 
(5) To sustain a verdict for plaintiff 
on the issue of contributory negli- 
gence in looking and listening (Kan- 


sas City, etc., R. Co. v. Weeks, 135 
Ala. 614, 34 16; Towns v. Rome, 
etc., R. Co., 4 Silv. Sup. 332, 8 NYS 


13? [aff 1240N. Y. 642 mem, 27 NE 
412 ‘mem]); (6) although he failed 
to testify that he listened, as well as 
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looked, for approaching cars before 
attempting to cross (St. Louis, ete.. 
R. Co, v. Hudson, 86 Ark. 183, 110 SW 
590). (7) In an action for death, in 
view of the presumption of the use of 
due care (see supra § 1983), to sus- 
tain a finding that intestate stopped, 
looked, and listened before crossing. 
Atchison, etc., R. Co. v. Hayes, 79 
Kan. 542, 99 P 1131. 


[b] Evidence held insufficient: To 
prove freedom from contributory neg- 
ligence in this respect: (1) In general. 
Lake: Erie, etc., R. Co. v. Stick, 143 
Ind. 449, 41 NE 365; Cleveland, etc., 
R. Co. v. Coffman, 30 Ind. A. 462, 64 
NE 233, 66 NE 179; Rodrian v. New 
York, etc., He 1CO., 125 N. Y. 526, 26 
NE 741; Wiwirowski v. Lake Shore, 
CCH PR, Co., 124 N. Y. 420, 26 NE 10238; 
McSweeney v. Erie R. Co., 93 App. Div. 
496, 87 pes 836; Hatch v. New York 
Cent., ete., R. Co., 42 Misc. 152, 85 NYS 
995 [aft lis App. Div. 912, 103 NYS 
1128]; Nolan v. New York Cent., etc., 
R. Co. 16 NYS 826; Fleissner v. New 


York Cent., GUC ive Co., 16 NYS 18; Ft. 


Worth, etc., RxCow Vv. ‘Wyatt, 35 Tex. 
Civ. A. 119, 79 SW 349. (2) Of driver 
of motor truck. Nixdorf v. New York 
State R. Cos., 221 App. Div. 160, 223 
NYS 88. (3) Of automobile driver, 
in not observing warning signals. 
Brindizi v. Lehigh Valley R. Co., 216 
App. Div. 12, 214 NYS 589. (4) Of oc- 
cupant of motor vehicle. Texas, etc., 
R. Co. v. Wagner, (Tex. Civ. A.) 262 
SW 902. (5) To sustain finding that 
plaintiff did not and could not see 
train. Crocker v. Erie R. Co., 221 App. 
Div. 44, 222 NYS 452. 


[c] Failure of companion to see or 
hear.—-That another person in com- 
pany of deceased, and walking close- 
ly behin'd deceased and another so 
that their bodies might have obscured 
his vision, looked and listened but 
did not see or hear the approaching 
train does not establish that deceased 
would have failed also had he looked 


and listened. "Wiwirowski v. Lake 
Shore, etc., R. Co., 124 N. Y. 420, 26 
NE 1028. 

32. Seidman y. Long Island R. Co., 


104 App. Div. 4, 983 NYS 209; Sarles 
v.. Chicago, etc., R. Co., 138 Wis. 498, 
120 NW 232, 21 LRANS 415, 16 Ann 
Cas 952. 


[a]. Losing control of team.—To 
establish that a driver nearing a rail- 
road on which a train was approach- 
ing lost control of the team requires 
only a showing that he was unable, 
by use of all reasonable efforts, to 
control and prevent them, under im- 
pulse of fright induced by its noise 
and speed, from proceeding onto the 
track. Sarles v. Chicago, ete., R. Co., 
138 Wis. 498,120 NW 2382, 21 LRANS 
415, 16 AnnCas 952. 

q) 


{b] Evidence held insufficient: 
To show exceptional circumstances 
excusing a party from the rule regard- 
ing looking and listening. Sherlock 
v. Minneapolis, ete., R. Co., 24 N. D. 
40, 188 NW 976. (2) To excuse wag- 
on driver’s failure to stop, look, and 
listen before attempting to cross at 
crossing where view was partially ob- 
structed. Eggeling v. Chicago, etc., 
R. Co., (Nebr.) 228 NW 361. 


33. [a] Evidence held sufficient to 
show contributory negligence in re- 
gard to looking or listening where 
view or hearing obstructed. (1) In 
general. Dernberger yv. Baltimore, 
etc., R. Co., 248 Fed, 21, 155 CCA 551 
[aff 234 Fed. 405]. (2) Of driver of 
team. Blaker v. New Jersey Midland 
R. Co., 30 N. J. Eq. 240. (3) Of motor 
cycle driver struck after passing 
standing cars obstructing his view. 
Young v. Southern Pac. Co., 182 Cal. 
369,190 P 36. (4) Of automobile driy- 
er in proceeding across tracks imme- 


§ 9003 


and listen,32 or where the injured person’s view or 
hearing was obstructed.*? 


Evidence that deceased 


diately after first train had passed. 
Smith v. Illinois Cent. R. Co., 10 La. 
A. 342, 120 S 405. 


[b] Evidence held sufficient: To 
show freedom from contributory neg- 
ligence in approaching a _ crossing 
where the view or hearing was ob- 
structed: (1) In general. Chicago, 
ete., R. Co. v. Gunderson, 174 Ill. 495, 
51 NE 708; Louisville, ete., Cons. R. 
Co. v. Kelly, 6 Ind. A. 545, 33 NE 1103; 
Shaber v. St. Paul, ete:, R. Co., 28 
Minn. 103, 9 NW 575; Davis v. Kansas 
City Belt R. Co., 46 Mo. A. 180; Hoff- 
man v. New York Cent. R. Co., 241 N. 
Y. 539, 150 NE 545; Nash v. New 
York Cent., etc; R. Co., 51 Hun 594, 
4 NYS 525 [rev on other grounds 125 
N. Y. 715, 26 NE 266]; Parshall v. 
New York, etc., R. Co., 31 NYS 354 {aff 
140 N. Y. 622 mem, 35 NE 891 mem]; 
Stott v. New York, ete. Rs Cos Zan 
NYS 353 [aff 142 N. Y. 635 mem, 37 
NE 566 mem]; Larkin v. New York, 


ete., R..Co., 19 NYS 479 [aff 138. .N; 
Y. 634, 33 NE sega Hermans v. New 
York Cent., etc., Co., 17 NYS 319 


[aff 137 N. ve 558, 83 NE 337]; Heath 
v. Stewart, 90 Wis. 418, 63 NW 1051. 
(2) Of driver of automobile approach- 
ing crossing in heavy fog (Norfolk, 
etc., R. Co. v. Holbrook, 27: F. (2d) 
326. [Kentucky]) (3) or in pint tae 
(St. Louis-San Francisco R. Co. 
Stewart, 137 Ark. 6, 207 SW 440), «ay 
or where view of crossing otherwise 
obscured (Gregoriev v. Northwestern 
Pae:;R.-Co.,- 96, Cal. A. 4473 27 3 hos 
Ryan v. Pere Marquette R. Cox 219 
Mich. 426, 189 NW 44; Chicago, etc., 
R. Co..v. Zumwalt, (Tex. Civ. A.) 226 
SW 1080). (5) Of driver of horse or 
team. Louisville, ete., R. Co. v. Kelly, 
6 Ind. A. 545, 33 NE 1103; Hermans 
v.. New -York Cent., etc;, Rs Co. 17 
NYS 319 [aff 1387 N. Y. 558, 33; NE 
337]; Averbuch: v. Great Northern 
R. Co., 55-Wash. 6338, 104 P 1103; 
Heath v. Stewart, 90 Wis. 418, 68 NW 
1051. (6) Of occupant of buggy. 
Davis v. Kansas City Belt R. Co., 46 
Mo. A. 180. (7) To authorize a find- 
ing that driver of truck looked sec- 
ond time, as soon as possible, when 
proceeding over a crossing. Advance 
Transfer Co. v. Chicago, ete., R. Co., 
(Mo.) 195 SW 566. (8) To sustain 
a finding that if deceased while ap- 
proaching the track had looked he 
would not have been able to have seen 
the train from the time he passed 
an obstruction to his view until he 
reached the crossing. Pratt v. Chi- 
cago, etc., R. Co., 107 Iowa 287, 77 NW 
1064). (9) To sustain a finding that 
plaintiff could not see the train while 
between twenty and forty feet from 
the crossing. Hughes v. Chicago, etc., 
R. Co., 88 Iowa 404, 55 NW 470. 


[ec] Evidence held insufficient: 
(1) To show freedom from contribu- 
tory negligence as to looking and 
listening. Bremiller v. Buffalo, ete., 
R. Co., 90 Hun 226, 35 NYS 561. (2) 
To show that weather was foggy. 
Crocker v. Erie R. Co., 221 App. Div. 
44, 222 NYS 452. (38) To require find- 
ing that the curtains and storm front 
on the buggy, in which decedent was 
riding, were closed so as to obstruct 
the view of the crossing. PAS pete 


etc., R. Co. v. Starks, 58 Ind. A. 341, 
106 NE 646, (A.) 102) NE 279. 
[d] Evidence that. curtains of 


decedent’s buggy were not closed 
when he left home is insufficient to 
justify an inference that they were 
open at the time he collided with a 
railroad train at a crossing four 
miles satan from his home, Cleve- 
land, etc., Co. v. Starks, 58 Ind. 
A. 341, 106 XE 646, (A.) 102) NE 279. 

[e] Credibility of plaintiff’s testi- 
mony.—(1) Where the accident hap- 
pened at a crossing where the train 
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did not stop within a given space from the track is 
merely a circumstance to be considered on the issue 
of contributory negligence*+ and is not sufficient in 
itself to establish such negligence.*® 

Absence of proof. In jurisdictions in which the 
presumption prevails that these precautions were 
taken,*® contributory negligence with respect to stop- 
ping, looking, and listening before going on a railroad 
crossing cannot be established by mere absence of 


proof on the subject.*? 


[§ 2024] bb. Opportunity To See or Hear Train. 
Where the evidence shows, as a legal conclusion, that 
the person injured must have seen or heard the ap- 
proaching train if he had used due eare in looking 


passed through a cut, plaintiff's tes- 
timony that he could not see the 
train and that ‘he listened but could 
not hear it is not incredible. Kil- 
lingsworth v. Kansas City, ete., R. 
Co., (Mo. A.) 209 SW 301. (2) Where 
he was struck in the nighttime by a 
train coming down grade by force of 
gravity merely, and which bore no 
light, the locomotive coming tender 
first, plaintiff's testimony that he 
stopped, looked, and listened cannot 
-be rejected as contrary to physical 
facts, and a verdict by the jury 
based thereon overturned. Philadel- 
phia, ete., R. Co. v. Skerman, 247 Fed. 
269, 159 CCA 363. 


{f] Testimony of engineer.— 
Where a railroad engineer testifies 
that he saw decedent’s buggy ap- 
proaching the track before the acci- 
dent, and that the side curtains and 
storm front were closed, but his op- 
portunity for observation was con- 
fined to a brief interval after the en- 
gine rounded a curve near the cross- 
ing at a high rate of speed, and his 
view was obstructed and his atten- 
tion directed in pdrt to an effort to 
stop the train, the jury are not bound 
to accept ‘his evidence on such ques- 
tion. Cleveland” ete... Co... Ve 
Starks, 58 Ind. A, 341, 106 NE 646, 
(A.) 102 NE 279. 


34. ..Cleveland,,. ete, RR... Co., wv. 
Starks, supra. 
So. Cleveland, . etc. ,yi.R.. Co. > iv. 


Starks, supra. 
36. See supra § 1983. 


37. Weigman y. St. Louis, ete., R. 
Co., 223 Mo. 699, 123 SW 38. 


{a] Thus, where there is evidence 
that one, whose horses were struck 
at a crossing by a fast moving train 
just as they stepped on the track, 
could not have seen the train had 
he looked, because of the obstruction 
of the view by buildings and a train 
standing on the track, and that he 
could not -have ‘heard it had he 
listened, because of the escaping 
steam from the standing engine and 
the absence of signal by bell or 
whistle on the moving train, and the 
presumption being that he did look 
and listen, he cannot be held guilty 
of contributory negligence, on the 
ground of absence of evidence that 
he stopped, looked and _ listened. 
Weigman v. St. Louis, etc., R. Co., 
2228 Mo. 699, 123 SW 338. 


38. Central of Georgia R. Co. v. 
Graham, 218 Ala. 624, 119 S 654; Chi- 
cago, etc., R. Co. v. Batsel, 100 Ark. 
526, 140 SW 726. 


39. U. S.—Atlantic Coast Line R. 
oun. “McLeod: TYE? (2d): 22) 9St 
Louis, ete., R. Co. v. Cundieff, 171 
ee 319, 96 CCA 211; Chicago, etc., 

Co. ¥. Andrews, 130 Fed. 65, 64 
Goa 399 [certiorari den 195 U. S. 628 
mem, 25 SCt 787, 49 L. ed. 351]; 
Southern R. Co. v. Smith, 86 Fed. 
292, 30 CCA 58, 40 LRA 746. 


Ala.—Southern R. Co. v. Irvin, 191 
Ala. 622, 68 S 139. 
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or listening, 
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he is chargeable with having seen or 
heard it,** and his testimony to the effect that he 
looked and listened before crossing and did not see 


or hear the train is ineredible as a matter of law,?® 


nesses. *? 


Ill—De Bow vy. Cleveland, etec., R. 
eine 245 Ill, A, 158; Chicago, ete., R. 
Co. v. Vremeister, 112 Ill. A. 346; 
reg cibe etc., R. Co. v. Kirby, 86 I11. 


Me.—McCarthy vy. Bangor, etc., R. 
rat 112 Me. 1, 90 A 490, LRA1915B 


Md.—Northern Cent. R. Nee v. Me- 
dairy, 86 Md. 168, 37 A 79 


N. Y.—Hagglund v. ee HR, CO 
210 N. Y. 46, 1083 NE 770; Keller v. 
Erie R. Co., 183 N. Y. 67, 15 NE 965; 
Dolfini v. Erie R. Cos, LUO NE YS, it 
70 NE 68; O’Brien v. New York Cent., 
R. Co., 129 App. Div. 288, 113 
Read v. New York Cent., 
123 App. Div. 228, 107 
Dolfini v. Erie R. Cw., 
102 App. Div. 627 mem, 92 NYS 1120 
mem. 

Va.— Virginia, ete., R. Co. v. Skin- 
ner, 119 Va. 843, 89 SEH 887. 

“The law will not tolerate the ab- 
surdity of allowing a person to tes- 
tify that he looked but did not see 
the train when the view was not ob- 
structed, and where, if he had prop- 
erly exercised his sight, ‘he must 
have seen it.” Greenwald v. Balti- 
more, ete., R. Co., 332 Ill. 627, 632, 
164 NE 142; Chicago, ete., R. Co. 
v. De Freitas, 109 Ill. A. 104. 


{a] Rule not applicable.—The rule 
that one may not say that he looked 
and failed to see what was plainly 
visible cannot be invoked by defend- 
ant, whose train struck an automo- 
bile in the nighttime, where there is 
testimony that no headlight was 
burning on the locomotive. Wilhelm 
vy. Lehigh Valley R. Co., 215 App. Div. 
28, 213 NYS 58. 


40. St. Louis, etc., R. Co. v. Cun- 
dieff, 171 1Fed, 319,> 96.°CCA G2115 
Southern R. Co. v. Irvin, 191 Ala, 622, 
68 S 139; Peters v. Southern R. Co., 
135 Ala. 533, 33 S 332; Bloomfield v. 
Burlington, ete., BR Co., 74 Iowa 607, 
38 NW 481. 

As question for court or jury gen- 
erally see infra § 2053 

41. Cal.—Loftus v. Practice Hlec- 
tric R. Co., 166 Cal. 464, 187 P 34. 

Md.—Evans v. Baltimore, etc, R. 
Co., 188 Md. 31, 104 A 112. 

Mass.—O’Connor vy. New York, etc., 
R. Co., 189 Mass. 361, 75 NE 614. 

N. J.—Stetson “v. Baltimore, etc., 
FC Os, sa ING Sia kate E217 EAL he Ss 

N. Y.—Du Boise v. New York Cent., 
ete., R. Co., 88 Hun 10, 34 NYS 279. 

Pa.—Holden v. Pennsylvania R. 
Co., 169 Pa. 1, 32 A 103. 

Va. “Virginia, etc., R. Co. v. Skin- 
ner, 119 Va. 848, 89 SE 887; Norfolk, 


Ete ben CO. Vs Crowe, 110 Va. 798, 67 
SH 518. 
[a] Where plaintiff's testimony 


shows that there was no material ob- 
struction between him and the rail- 
road, indicating that, had he looked, 
he must have seen the approaching 
train, ‘his mere testimony that he 


N. 
1 R. Co, 


and does not create a conflict of evidence, upon which 
to rest a verdict,*® and therefore is legally insuffi- 
cient to establish freedom from contributory negli- 
gence in this respect,*! although such testimony is 
uncontradicted by the direct testimony of other wit- 
Furthermore, if it appears from the evi- 
dence that the person injured might have seen if he 
had looked or might have heard if he had listened, it 
is sufficient to warrant a finding that he did not look 
or listen,*® and may be sufficient, together with oth- 


looked and did not see it does not es- 
tablish freedom from contributory 
negligence. Evans v. Baltimore, ete., 
R...Co,,, 133. Md.,.31,.-104 A. 1125 


{[b] Where collision takes place 
at moment when person goes upon 
railroad track, he cannot recover, no 
matter what his testimony may be 
as to stopping, looking, and listening, 
because the fact of the immediate 
collision conclusively proves that he 
did not exercise his senses as to the 
approaching train. Holden y. Penn- 
sylvania R. Co., 169 Pa. 1, 32 A 103. 


42. De Bow v. Cleveland, etc., R. 
Co., 245 Ill. A. 158; Chicago, ete., R. 
Co. v. Vremeister, 112 Ill. A. 346; 
ane ete., R. Co. v. Kirby, 86 Ill. 

. bY: 


43. U. S.—Chicago, ete., R. Co. v. 
Donaldson, 157 Fed. 821, 85 CCA 185. 

La.—Schneider v. Texas, ete. R. 
Co., 10 La. A. (Orleans) 258. 

Mich.—Baker v. Delano, 191 Mich. 
204, 157 NW 427. 


Minn.—Holm y. Great Northern R.. 


‘Co., 189 Minn. 258, 166 NW 224. 


N. J Ae SSE Red Rey Go. 
Pruelb, .60 No J. lL 278;,, 3%. A’ 1100 
[aftel Nog. L: 287, 41 A 1116]. 


Y.—Smedis v. Brooklyn, ete., 


88 N. Y. 13 [aff'23 Hun 279}. 
Pa.—Moose Brewing Co. v. Penn- 
sylvania R. Co., 36 Pa. Super. 549. 


Tex.—Texas R. Co. v. Adams, (Civ. 
A.) 27-SW (2d) 331. 


[a] Evidence held sufficient: (1) 
In an action for the death of an au- 
tomobile .driver, to show that the 
driver had ample opportunity to 
have seen the approaching train be- 
fore he entered upon the crossing. 
Butler v. Payne, 59 Utah 383, 203 P 
869. (2) To show that the driver of 
an automobile and one riding ‘with 
him would have seen a moving train 


‘in time to prevent a collision if they 


had stopped to look and listen, and 
that if they had heeded the brake- 
man’s yells and signals the accident 
eould not have happened. Engstrom 
v. Canadian Northern R. Co., 291 
Fed. 736. (3) To establish as a mat- 
ter of law that there was sufficient 
light at the point in question to en- 
able plaintiff to have seen the arm of 
a gate with which she collided if she 
had exercised ordinary care. McDon- 
ald v. Covington, ete., El. R. Trans- 
fer, etc., Bridge Co., 107 SW 726, o2 
Kyl 992. 


[b] Evidence that deceased tHeeee 
his face in the direction from which 
the train was approaching before the 
attempted to cross does not prove 
that he fulfilled his duty of looking, 
where it.appears that had he looked, 
he must have seen the train ap- 
proaching. Tucker v. New York . 
Cent., etc., R. Co., 124 N. Y. 308) 26 
NE 916, 21 AmSR 670. 

[e] Finding that plaintiff Moakea 
for the train within such distance 
from the track that he could have 
seen the train and stopped before 
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er circumstances, to establish contributory negligence 
in this respect,** although he testifies that he looked 
and listened before going on the track and did not 
Where plaintiff’s 
evidence shows that he went on the track without see- 
ing the train, when he could have done so by look- 

ing, it destroys his prima facie case, made by proof 
of a failure to give statutory signals.*® 


Possibility. It has been held, however, that the 
mere fact of an opportunity or possibility of seeing 
or hearing the train may be considered as a circum- 
stance in determining whether the person injured did 


see or hear the engine or train.*® 


reaching the crossing is not sustained 
where undisputed evidence shows 
that the engine was partly across 
the highway when plaintiff was two 
hundred feet from the track, that 
there was nothing to prevent him 
from seeing it, that headlights on his 
car were burning, as were engine 
lights, and that an electric wigwag 
with a red light was operating, while 
plaintiff testified that he could have 
stopped the car within twenty-five 
feet and first noticed the engine 
lights when two hundred and fifty 
yards from the crossing, but first 
saw the engine when within ten feet 
of it. Texas, etc., R. Co. v. Adams, 
(Tex. Civ. A.) 27 SW (2d) 331. 


[d] Rebuttal of presumption.— 
Testimony of eyewitnesses that 
there was no obstruction to view for 
five hundred feet along the tracks 
where an engine killed a person ata 
crossing rebuts the presumption that 
deceased did stop, look, and listen. 
Baker v. Delano, 191 Mich. 204, 157 
NW 427. 


Presumption as to seeing or hear- 
ing see supra §§ 1983-1985. 


44. U. S.—Pennsylvania R. Co. v. 
Swartzel, 17 F. (2d) 869; Engstrom 
v. Canadian Northern R. Co., 291 Fed. 
736 [rev on other grounds 299 Fed. 
929]; Lancaster v. Foster, 260 Fed: 
5, 171 CCA 41 [certiorari den 249 U. 
S. 601 mem, 39 SCt 259 mem, 63 L. 
ed. 796 mem]; St. Louis, ete., R. Co. 
v. Cundieff, 171 Fed. 319, 96 CCA 211; 
Chicago, etc., R. Co. v. Donaldson, 
157 Fed. 821, 85 CCA 185. 


Del.—Evans v. Philadelphia, etc., 
R. Co., 25 Del. 370, 80 A 625 [aff 24 
Del. 562, 77 A 831]. 


Ill.— Chicago, etc., R. Co. 
meister, 112 Ill. A. 346. 


La.—Schneider v. Texas, 
Co., 10 La. A. (Orleans) 258. 


Me.—McCarthy vy. Bangor, 
Com lizioMe,. “1,90 
140. 


v. Vre- 


etc., R. 


etc., R. 
A 490, LRA1915B 


Minn.—Jones v. Great Northern R. 
Co., 178 Minn. 322, 227 NW 45; Holm 
v. Great Northern R. Co., 139 Minn. 
258, 166 NW 224. 


Mo.—Schaub Vv. Kansas City 
Southern R. Co., 133 Mo. A. 444, 113 
SW 1163. 

N. Y.—Castle v. Director-Gen. of 
Railroads, 232 N. Y. 430, 134 NE 334; 
Daniels v. Staten tsland Rapid 
Transit Co., 125 N. Y. 407, 26 NE 466; 
Coleman v. New York Cent., etc., R. 
Co., 98 App. Div. 349, 90 NYS 264. 


N. D.—Marshall v. Northern Pac. 


R. Co:; 58°N. D. 626, 227 NW 55. 
Pa.—Hepps v. Bessemer, etc., R. 
Co., 284 Pa. 479, 1381 A. 279; Moose 


Brewing Co..v. Pennsylvania R. Co., 
36 Pa. Super. 549 


Vt.—Labelle v. Central Vermont R. 
Co; 87 Vt. 87, 88 A ‘SLT. 


Va.—Virginia, etc., R. Co. v. Skin- 
ner, 119 Va. 8438, 89 SE 887. 


RAILROADS 


[a] Evidence held sufficient.—(1) 
Circumstantial evidence, which war- 
rants the inference that deceased 
was struck and killed by a passing 
train, while walking on a highway 
crossing in the daytime at a place 
where a train approaching from ei- 
ther direction could be seen for a 
mile or more, requires the inference 
that he was chargeable with con- 
tributory negligence. Lancaster v. 
Foster, 260 Fed. 5, 171 CCA 41 [cer- 
tiorari den 249 U. S. 601 mem, 39 SCt 
259 mem, 63 L. ed. 796 mem]. (2) 
Evidence that no one saw the acci- 
dent, that deceased was familiar 
with the crossing, that the train was 
running backward at the rate of ten 
miles an hour with two lights on the 
tender, that the bell on the engifie 
rang continually, that the whistle 
was blown two squares away, and 
that there was a view of the track 
for a distance of two thousand feet, 
is sufficient to show contributory 
negligence. Kemmler v. Pennsylva- 
nia -Co.,’ 265 Pa. 212, 108 A- 592. 


[b] Accident immediately upon 
stepping on track.—Where a colli- 
sion takes place at the moment when 
a person enters upon the tracks, such 
person cannot recover for injuries 
sustained, no matter what his testi- 
mony may be ag to stopping, looking, 
and listening, because the fact of an 
immediate collision conclusively 
proves that he did not exercise his 
senses as to the approaching train; 
and there is no difference in the ap- 
plication of this doctrine as to foot 
passengers and carriage passengers. 
Holden v. Pennsylvania R. Co., 169 
Pa. 1; Moose Brewing Co. v. Penn- 
sylvania R. Co., 36 Pa. Super. 549. 


45. McCarthy v. Bangor, etc., R. 
Co., 112 Me. 1, 90 A 490, LRA1915B 
140; Virginia, etc., R. Co. v. Skin- 
ner, 119 Va. 843, 89 SE 887. And see 
cases Supra note 44. 


46. Farris v. St. Louis, 
Co., 167 Mo. A. 392, 151 SW 


47. Osborne v.. Southern 
LOOUN. C18 095-7625 bond 6: 


48. Osborne v. Southern 
supra. 

49. Fletcher v. Chicago, 
Co., 190 Ill. A. 412; New York, etc., 
RCo. Va akObbins)) 38nd. Aw Te: 
76 NE 804; Liabraaten v. Minneapo- 
lis, etc, R. Co., 105. Minn. 207, 117 
NW 423, 15 AnnCas 1147. 


[a] Mere fact that passenger in 
vehicle could, had he looked or 
listened, have noticed an approaching 
train, 
tory negligence on his part. Lia- 
braaten v. Minneapolis, etc., R. Co., 
105 Minn. 207, 117 NW 423, 15 Ann 
Cas 1147. 


[b] View from certain points.,— 
Evidence that from certain points in 
the highway defendant’s road could 
be seen for certain distances does 
not sufficiently show that the ap- 
proaching train could have been seen 
by decedent if he had looked for it 


Ot.) aR. 
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is not conclusive of contribu-" 


‘ 


[§§ 2024-2025 


see it,47 but is not conclusive evidence of that fact,*® 
or of contributory negligence on his part;#® and is 
not, as a matter of law, a conclusive refutation of the 
injured person’s testimony that he looked but did 
not see the train.°° 

[§ 2025] (6) Last Clear Chance. 
trine of last clear chance or discovered peril®? is an 
element in the case, the general rules®? apply as to 
the weight and sufficiency of the evidence to estab- 
lish the issues of fact upon which the doctrine is 
based,°? such as the fact that the person injured was 
in a position of peril, and that defendant’s employees, 


Where the doe- 


so as to warrant the disturbing of a 
verdict in plaintiff’s favor on the 
question of geet negligence. 
New York, etc., R. Co. v. Robbins, 
38 Ind. A. 172, "16 NE 804. 


50. Perucca v. Baltimore, ete., R. 
Co., 35 F. (2d) 113; Central of Geor- 
gia R. Co. v. Graham, 218 Ala. 624, 
119 "S654. 


As question of law or fact gener- 
ally see infra § 2053. 


51. See supra §§ 1945-1948. 


52. See Evidence §§ 1730-1806; 
Negligence § 845. 


53. [a] Evidence held sufficient 
to sustain a recovery under this doc- 
trine: (1) In general. Richard v. 
New York, etc., R. Co., 104 Conn. 229, 
132 A 451; Mondt v. Iowa R., etc., 
Co., 178 Iowa 666, 155 NW 245; Fike 
v. Pere Marquette R. Co., 174 Mich. 
167, 140 NW 592; Hart v. Chicago, 
ete., R.- Co.,+ (Mo. A.) 265 SW 116; 
Dincler v. Chicago, etc., R. Co., (Mo. 
A.) 265 SW 1138; Webb v. Deering, 
Southwestern R. Co., (Mo. A.) 19 
SW 86; Texas, etc., R. Co. v. Seay, 
(Tex. Civ. A.) 285 SW 923; Gavin v. 
Kettle Valley R. Co., 26 B. C. 30. (2) 
For death of child. Cincinnati, etc., 
R. Co. v. Gilreath, 228 Ky, 385, 15 SW 


(2d) 267. (3) For death of automo- 
bile driver and damage to car. 
Haynes v. Southern R. Co., 182 N. C. 


679, 110 SE 56. (4) For death of 
truck driver. Interstate Public Serv. 
Co. v. Moore, 88 Ind. A. 439, 161 NE 
633. (5) For death of occupant of 
truck. Norfolk, etc., R. Co. v. Mace, 
151 Va. 458, 145 SE 362: — (6)-ior 
death resulting when motor vehicle 
stalled on private crossing. Terre 
Haute, ete.) Tract. ‘Col Uv. Herrell, 
(Ind. A.) 164. NE 307. (7) For in- 
jury to automobile driver. Cleve- 
land, ete., R. Co. v. Baker, 190 Ind. 
633, 128 NE 8386; Alexander v. St. 
Louis-San Francisco R. Co., 289 Mo. 
599, 233 SW 444. (8) For injury to 
plaintiff's wife in car and damage 
to car. St. Louis-San Francisco R. 
Co. vi. Miller, 11.7 OKI; 60/245 (P2525 
(9) For damage to property struck 
by train. Pittsburgh, ete., R. Co. vw 
Pence, 185 Ind. 495, 113 NE 7. 


[b] Evidence held insufficient to 
sustain a recovery under this doc- 
trine: (1) In~ general. Alabama 


Great Southern R. Co. v. Smith, 196 
Ala. 77, 71 S 455; Keele v. Atchison, 
etc., R. Co., 258 Mo. 62, 167 SW 433; 
Burge v. Wabash R. Co., 244 Mo. 76, 
148 SW 925; Coby v. Quincy, ete., R. 
Co., 174 Mo. A. 648, 161 SW 290; Chi- 
cago,ete., Rw Coy vi) Barton, 59 Oki, 
109) 269.2P" 2:50. 
driver. Alexander v. St. Louis-San 
Francisco R. Co., (Mo. A.) 4 SW (2d) 
888; Johnson v. Boston, ete., R. Co., 
83 N. H. 350, 143 A 516, 61 ALR 1178: 


Virginia Blectric, OUG., Coma. Jayne, 
151) Vann 694, 144 SE’ 638. (3) For 
death of automobile driver. Lassen 
v. New York, etc., R. Co., 87 Conn. 


705, 87 A 734. (4) For death of oc- 
cupant of motor vehicle, Texas, etc., 


Eee G rR) nn, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(2) By automobile - 


i re 
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in charge of the train, knew of such peril,®* or could 
or should have discovered it in time to avert the ac- 
cident,°> and the duty of such employees, after the 


R. Co. v. Wagner, (Tex. Civ. A.) 262 
SW 902. 


54. [a] Evidence held sufficient: 
To show knowledge of injured per- 
son’s peril in time to avoid accident: 
(1) By trainmen in general. Mon- 
son v. Chicago, etec., R. Co., 181 Iowa 
1354, 159 NW 679. (2) Of oceupants 
in automobile. Schaff v. Young, 
(Tex, Civ. A.)i-264 SW 582. '- (3) By 
engineer. Maginnis v. Missouri Pac. 
R. Co., 268 Mo. 667, 187 SW 1165 [rev 
190 Mo. A. 534, 176 SW 416]; Vigil 
v. Atchison, etc., R. Co, 28 N. M. 
SSiY 205 Plott: sTexas,, etc., Ra Co; 
Vo king, (Tex, Civ. A.) 28. Sw '(2d) 
757. (4) By motorman of interurban 
railroad car. Terre Haute, etc., Tract. 
Co. v. Stevenson, 189 Ind. 100, 1238 
NE 785, 126 NE 3. (5) To show that 
defendant knew that plaintiff was 
climbing through between freight 
cars when it was starting train. Pro- 
VO. Vv. spokane, jetc.; R. Coy. 87 Or. 
467, 170 P 522. 


[b] Evidence held insufficient > 
show that engineer or fireman knew 
of the peril in time to avert the acci- 
dent: (1) In general. Taylors Ww. 
Western Maryland R. Co., 157 Md. 
630, 147 A 531; Beal y. St. Louis-San 
Francisco R. Co., (Mo.) 256 SW 733; 
Coby v. Quincy, etc., R. Co:, 174 Mo. 
A. 648, 161 SW 290; Pennell v. Chi- 
cago, etc., R. Co., 153 Mo. A. 566, 134 
SW 114; Galveston, etce., R. Co. v. 
Price, (Tex. Commn. A.) 240 SW 524 
[rev (Civ. A.) 222 SW 628]. (2) Of 
peril ‘of automobile driver. Galves- 
ton, etc., R. Co. v. Sloman, (Tex. Civ. 
A.) 244 SW 268. (3) Of motor vehi- 
cle stalled on the crossing. Pennsyl- 
vania R. Co. v. MacLennan, 89 Ind. 
A. 477, 167 NE 348; Pennsylvania R. 
COL: "MacLennan, (Ind. A.) 165 NE 
786. (4) Of plaintiff's danger in at- 
tempting to climb between cars. 
Helback v. Northern Pac. R. Co., 125 
Minn. 155, 145 NW 799. 


[e] Circumstantial 
Trainmen’s knowledge of peril, cre- 
ating liability under last clear 
chance doctrine, may be proved by 
circumstantial evidence. Williams 
v. Mason City, ete., R. Co., 205 Iowa 
446, 214 NW 692; Texas, etc., R. Co. 
Ke King, (Tex. Civ. A.) 18 SW (2d) 
57. 


{d] Possibility of knowing.—The 
fact that the crew of defendant’s 
freight train standing over a cross- 
ing could possibly have seen plain- 
tiff’'s peril if the train was moved 
does not warrant a finding that they 
did see ‘him or know of his peril. 
Central of Georgia R. Co. v. Cham- 
bers, 194 Ala. 155, 69'S 518. 


fe] Superior knowledge of dan- 
ger.—Evidence that the engineer saw 
plaintiff's automobile twelve or fif- 
teen feet from the crossing, and evi- 
dence warranting a finding that he 
saw the automobile moving toward 
the crossing when about one hun- 
dred and eighty feet from the cross- 
ing, and failed to apply the brakes 
until he had gone more than half the 
distance from the first view of the 
automobile, which was struck after 
crossing the track by the overhang 
of the locomotive, and that if the 
brakes had been applied sooner the 
accident would have been avoided, 
shows that the engineer had superior 
knowledge of the danger, making the 
company liable under the last clear 
chance doctrine. Stocker v. Boston, 
etc., R. Co., 83 N. H. 401, 143 A 68. 


55. [a] Evidence held sufficient: 
(1) To show negligence in failing to 
discover injured person’s peril. 
Southern R. Co. v. Adkins, 119 Va. 
746, 89 SE 847. (2) To show that de- 
ceased’s peril could have been dis- 
covered had the fireman performed 
bis duty of keeping a lookout. 


evidence.— 
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6ten ek. Co. yo Banks, 
; 137, 137 Sw 1066 [aff sub 
nom, Chesapeake, etc., R. Co. v. Cock- 
relpleoa! Uo see, "34° SCt 278, 58 
L. ed. 544]. (8) To,show that en- 
gineer could ‘have seen deceased in 
time to have avoided the accident. 


Chesapeake, 
144 Ky. 


Burton v. Chicago, etc., R. Co., 176 
Mo. A, 14, 162 SW 1064, 
[b] Evidence held insufficient to 


show negligence in failing to discov- 
er peril in time to avert accident. 
Buckley v. Chicago, etc., Cor, 
ae A. 365; Pylant v.-Chicago, etc., 
. Co., 8 La. A. 350; Taylor v. West- 
an Maryland R. Co.,. 157 Md. 630, 147 
A 531; State v. New York, etc., R. 
Co., 127 Md. 651, 96 A 809; Beal v. 
St. Louis-San Francisco RR. Co., (Mo.) 
256 SW 733; Whitesides v. Chicago, 
en R. Co., 186 Mo. A. 608, 172 SW 


[c] Where there is no evidence 
that the railroad employees had 
seen the position of danger in which 
a person, on or about to cross the 
tracks, had negligently placed him- 
self, plaintiff cannot invoke the doc- 
trine that, in spite of the contribu- 
tory negligence, defendant is liable. 
State v. New York, etc., R. Co., 127 
Md. 651, 96 A 809. 


[d] Admission of driver of auto- 
mobile damaged by defendant’s 
train that he saw the approaching 
train twenty feet away when he was 
proceeding slowly and could have 
stopped in three feet, but did not re- 
verse because he thought the quick- 
‘est way was to go ahead, in effect 
asserted that there was no discov- 
ered peril. St. Louis, ete., R. Co. v. 
Paine, (Tex. Civ. A.) 188 SW 1033. 


56. [a] Evidence held sufficient: 
(1) To show negligence of engineer 
in not warning driver of vehicle 
about to cross the tracks. Texas, 
GLC a tn CONN Vs polar tna Coc Giivre ne An)) 
294 SW 978; St. Louis Southwestern 
R.-Co, v. Ford, (fex-Civ: A?) :237-Siw 
655. (2) To show that warning could 
have been given by trainmen after 
discovery by fireman of perilous sit- 
uation of driver of truck approach- 
ing crossing. Georgia R., etc., Co. v. 
Wallis, 29 Ga. A. 706, 116 SE 883. 


{b] Evidence held _ insufficient: 
(1) To show that the engineer failed 
to sound the whistle as soon as ‘he 
saw decedent’s peril. Rollison  v. 
Wabash R. Co., 252 Mo. 525, 160 SW 
994. (2) To justify assumption that, 
after danger was discovered, a warn- 
ing whistle could have prevented a 


collision. Collette v. Boston, ete., R. 
Gor SowNe E210 L40iMAl AG. 
57. [a] Evidence held sufficient: 


To show negligence of trainmen in 
failing to avoid accident after peril 
discovered: (1) In general. Denver, 
etc., R. Co. v. Mitchell, 42 Colo, 43, 
94 P 289; Pittsburgh, ete., R. Co. v. 
Pence, 185 Ind. 7, 113 NE 7; Chesa- 
peake, etce., R. Co. v. Banks, 144 Ky. 
137,, 187 SW 1066. [aff sub nom. 
Chesapeake, etc., R. Co. v. Cockrell, 
232 U. S: 146, 34 SCt 278, 58 L. ed. 
544]; Central Texas, ete., R. Co. v. 
Gibson, (Civ. A.) 83 SW 862 [aff 99 
Tex. 98, 87 SW 814]; Southern R. 
Co. v. Adkins, 119 Va. 746, 89 SE 847. 
(2) In colliding with motor vehicle. 
Southern R. Co. v. Little, 284 Fed. 
271. (38) In failing to avoid injury 
to person climbing between freig‘ht 
cars. Provo v. Spokane, ete., R. Co., 
St Or, (467, 0170, BP 522. (4) Of en- 
gineer in failing to use ordinary care 
to avoid striking motorist, and that 
such failure proximately caused in- 
jury. Houston, etc., R. Co. v. Sher- 
man, (Tex. Civ. A.) 10 SW (2d) 243. 
(5) Of engineer in not acer 
speed. Texas, etc., ; 
(Tex. Civ. A.) 294 SW 978; 


Southwestern R. Co. v. Ford, (Tex. 
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peril was discovered, to use all reasonable means to 
warn the person of his peril,®* and to avert the acei- 
dent,°? such as by stopping the train or ear;°’ or 


Civ, A.) 237 SW 655. _(6) To show 
that engineer could have avoided the 
accident. Dougherty v. Maine Cent. 
R. Co., 125 Me. 160, 132 A 209. (7) 
To show that every possible means 
was employed to prevent the acci- 
dent as required by statute. Stem v. 
Nashville Interurban R. Co., 142 
Tenn. 494, 221 SW 192. 


[b] Evidence held insufficient to 
show negligence after peril discov- 
ered: (1) In general. Pennsylvania 
R. Co. v. Swartzel, 17 F. (2d) 869; 
Basham vy. Southern Pac. Cos L176 Cal. 
320, 168 P 359; Lucchese y. San 
Francisco- Sacramento Rs Ce., (Gane 
A.) 289 P 188; Carrigan v. Minneap- 


olis, ete., R. Co., 171 Iowa 723, 151 
NW 1091; Sykes v. Maine Cent. R. 
Co., 111 Me. 182, 88 A 478; State vy. 


New York, etc., R..Co., 127 Md. 651, 


96 A 809; Sosnofski v. Lake Shore, 
ete. R: “Co.,: 134 Mich.v72) (96 NW: 
1077; Pennell v. Chicago, etc., R. Co., 


153 Mo. A. 566, 134 SW 114; Seviour 
ve Rutland-R. Co. 88 Vtl L077, S19& 
1089. (2) Of fireman in neglecting 
to signal engineer to apply emer- 
gency brake, after he saw decedent 
and realized, or should have realized, 
that he would not stop before going 
on crossing. Basham vy. Southern 
Pac. -Co., 176 Cal’ 320, t68 P 359. 


[ec] Circumstantial evidence.— 
The failure of trainmen to exercise 
reasonable care to prevent injury to 
one” in _a perilous position on the 
track at a private crossing may be 
proved by circumstances. Fuller v. 
Illinois Cent. R. Co., 100 Miss. 705, 
56 Sasa. 


{d] Failure to reverse engine is 
sufficient to warrant the jury in find- 
ing that defendant might have re- 
duced the speed of the train so as 
to avoid the collision. Georgia Cent. 
R. Co. v. Forshee, 125 Ala, 199, 27 S 
1006. 


[e] Smashing automobile against 
switch block.—Evidence that van au- 
tomobile was pushed thirty feet in 
front of an engine between the time 
of collision and the injury to ‘the 
driver when the machine was 
smashed against a switch block, that 
the engineer was not at his post, and 
that the engine, which was moving 
four miles per hour, was stopped al- 
most instantly with the air brakes, 
is sufficient to sustain a finding that 
the trainmen could have prevented 
the injury after tlhe collision, so as 
to sustain a verdict for damages, 
notwithstanding the driver’s con- 
tributory negligence. Cleveland, etc., 
ae Co. v. Baker, 190 Ind. 633, 128 NE 


58. [a] Evidence held sufficient: 
To show negligence in failing to stop 
train or car: (1) In general. Bur- 
ton v. Chicago, etc., R. Co., 176 Mo. 
A. 14, 162 Sw 1064; Brown v. At- 
lantie Coast Line (Re vCo..ei None 
266, 88 SH 329. (2) In not using ap- 
pliances at_hand to stop ear. Dol- 
cito Quarry Co. v. Cruse-Crawford 
Mfg. Co., 19 Ala. A. 643, 100 S 72; (8) 
To sustain a finding that interurban 
ear could have been stopped, by ex- 
ercising reasonable care, after the 
motorman discovered that plaintiff 
was driving onto the track without 
looking. Peterie v. Metropolitan St. 
R. Co, 177 Mo, A, 369, 164 Swi254. 
(4) In action for injuries by colli- 
sion of an interurban car with a 
wagon, to sustain a finding that the 
injury was proximately caused by 
the motorman’s negligent failure to 
stop the car after plaintiff's peril be- 
came apparent, and not by plaintiff’s 
own negligence. Peterie’ v. Metro- 
politan St. R. Co., 177 Mo. A. 359, 164 
SW 254. 

[b] 
show negligence 


Evidence held insufficient to 
in failing to stop 
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on the issue whether the contributory negligence was 
- concurrent with that of defendant in causing the 
accident so as to preclude a recovery under this doc- 
The failure of plaintiff to show by expert 
testimony within what distance the train might have 
been stopped does not amount to a failure of proof 
on such doctrine, where the speed of the train and 
the distance from the place of the accident to where 
the engineer might have seen plaintiff are shown.°° 


[§ 2026] 6. Questions for Court and for Jury*— 
a. In General. As in all other civil actions,®! in ac- 
tions for injuries to person or property at railroad 
crossings, questions of law are for the determination 
of the court,*°? while issues of fact are to be deter- 
In these, as in other civil ac- 
tions, the evidence has a two-fold sufficiency, a suf- 
ficiency in law and a sufficiency in fact; 
mer the court is the exclusive judge, and of the lat- 
The measure and quantity of proof 


trine.°® 


mined by the jury.*® 


ter the jury.°4 


train or car. Loftin v. Louisville R. 
etc., Co., 135 La: 33, 64.8 972; Buck- 
ley v. Chicago, ete., R. Co., 8 La. A. 
865; Pylant v. Chicago, etc., RCo; 
8 La. A. 350; Asklund v. Chicago 
Great Western R. Co., 176 Minn. 214, 
223 NW 95; Bear v. Pere Marquette 
Rev Cogi3t OntWN 478. 


[c] Defendant is not liable for 
injury to the driver of a motor vehi- 
ele at a crossing, under testimony 
showing that the train could not 
have been stopped after the fireman 
should have discovered that plain- 
tiff had no intention of stopping, un- 
til after he had crossed _ tracks. 
Pennsylvania R. Co. v. Swartzel, 38 
EK. (2d) 751. 

59. [a] Evidence held sufficient 
to show that a truck driver killed 
at a railroad crossing was guilty of 
contributory negligence precluding a 
recovery, notwithstanding the rail- 
road’s negligence. Wyatt v. Yazoo, 
etc;, Re Co., “Gha. ’A.) o7 S 479. 


60. Bryant v. Missouri Pac. R. 
Co.,,181 Mo. A. 189, 168 SW 228. 


61. See Trial [38 Cyc 1511 et seq]. 


62. Wilson v. New York, etc., R. 
Co., 18 R. I. 598, 29 A 300. 


63. Webb v. Portland, etc.,,R. Co., 
57 Me. 117; Bradley v. Boston, etc., R. 
Coy. 2 Cush. (Mass.) 539; Beckwith 
v. New York Cent., ete., R. Co., 54 
un 446, 7 NYS 719, 721 [aff 125 N. 

. 759 mem, 27 NE 408 mem], 

{a] Evidence held sufficient to go 
to jury.—Vigil v. Atchison, etc., ‘ 
Coy, 28) IN-4 Mero 81, 215 0 971 (where 
the evidence as to an accident in 
which a train collided with a span 
of horses and wagon was held not so 
manifestly improbable, absurd, or ri- 
diculous that the minds of reasona- 
ble men could not differ in reaching 
the conclusion that it was untrue). 

64. Kearns v. Southern R. Co., 139 
N. C. 470, 52 SE 131. 

65. Kearns v. Southern R. Co., su- 
pra. 

“Where the facts are simple and the 
evidence by which they are presented 
is involved in no uncertainty their le- 
gal value is for the court to deter- 
mine.’”’ Davidson vy. Lake Shore, etc., 
R. Co., 171 Pa. 522, 523, 33 A 86. 

66. Kearns v. Southern R. Co., 
N. C. 470, 52 SE 131. 

67. Nashville, etc., R. Co. v. White, 
158 Tenn. 407, 15 SW (2d) 1 [aff 
278 U. S. 456,49 SCt. 189, -73 L. ed. 
452]. 

68. Wilson v. New York, ete. R. 
Co:,°18-R. I. 598,29 A 300. 
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of the for- 


69. See supra § 2026. 
70. Cunningham vy. Illinois Cent. 
R. Co., 179 Ill. A. 505; and cases in- 


fra this section. 


71. U. S.—Chicago, ete., R. Co. v. 
Talbot, 299 Fed. 945; Illinois Cent. 
R. Co. v. Bennett, 296 Fed. 436; Bos- 
ton, etc., R. Co. v. Daniel, 
916; Texas, etc., R. Co. v. Wagley, 
91 Fed. 860, 34 CCA 114; 
Chicago, ete., RECOR Ts Fed. 285, 20 
COM 194, 


Ala.—Western R. Co. v. Madison, 16 
Ala. A. 588, 80 S 162 


Conn.—Ulrich y. Nee York, etc., R. 
Co., 98 Conn. 567, 119 A 890. 


Ill.—Pittsburg, ete., R. Co. v. Rob- 
son, 204 rae 254, 68 NE 468; Chica- 
go, ete., HiCo. iweeHeinrich, (157-111. 
388, 41 NE 860 [aff 57 Ill. A. 399). 


Ky.—Trent v. orton ete) "Ri Co., 
167 Ky. 319, 180 SW 79 


Mass.—Johanson vy. Boston, ete., R. 
Co., 153 Mass. 57, 26 NE 426. 


Miss.—Yazoo, etc., R. Co. vy. Lucken, 
137 Miss. 572, 102 $393. 


Mo.—Garbee vy. St. Louis-San Fran- 
ore R. Co., 220 Mo. A. 1245, 290 SW 


N. J.—Brooks vy. Pennsylvania R. 
Co., 92 N. J. L. 394, 105 A 200; Tar- 
lucki v. West Jersey, etes, Ri Co., 86 
N. J. L. 301, 90 A 1117. 


N. Y.—Tereszko v. New York Cent., 
oat R. Co., 96 App. Div. 615, 88 NYS 
3) 


Pa.—Muscarella vy. New York Cent. 
R. Co., 265 Pa. 120, 108 A 349. 


Ss. C.—MeBride v. Atlantic Coast 
Line R. Co., 140 S. C. 260, 138 SE 803; 
Settlemeyer v. Southern R. Co., 97 
S. C. 85, 81 SE 465; Ruddell v. Sea- 
board Air Line R. Co., 45) S.0C. 29.0, 55 
SE 528. 


Tex.—Southwestern R. Co. v. Brad- 
ford, (Civ. A.) 139 SW 1046. 


[a] Whether certain public road 
crossing a railroad is legal highway is 
a question for the jury under instruc- 
tions as to what facts establish the 
existence of a highway. Baltimore, 
ete; R. Co. vieFaithy? Ji TA 59: 


[b] Where there is evidence that 
place at which accident occurred is 
used by pedestrians as crossing, it is 
proper to submit to the jury the ques- 
tion whether it is a public crossing, 
although there is no evidence that it 
was established as such by law. Gulf, 
etc., R. Co. v. Johnson, (Tex. Civ. A.) 
86 SW 34. 


McCarthy y. Lake Shore, etc., 
76 N. Y. 592;. Southwestern 


*By WILLIAM A. MARTIN (8§ 2026-2077). 


Cos, 


[§§ 2025-2027 


is a question for the court,®® but when submitted 
to the jury its weight and sufficiency to establish the 
fact is for, them.*® 


Validity®” and construction®® of statute or ordi- 
nance requiring a railroad company to keep a flag- 
man or gates at the crossing is for the court alone. 


[§ 2027] b. Character of Crossing. 
rule above stated,®® in actions for personal injuries 
sustained while crossing railroad tracks, the char- 
acter of the crossing is ordinarily a question to be 
determined by the jury from all the facts and cir- 
cumstances in evidence.”° 
question for the jury whether the place at which the 
accident occurred was a public crossing,’71 as for 
instance, whether the crossing is a highway by dedica- 
tion’? or prescription,’* or a publie crossing by the 
acquiescence and consent of the railroad company 
to its use as such,** or by inducements held out by 


Applying the 


Thus it is ordinarily a 


R. Co. v. Bradford, (Tex. Civ. A.) 139 
Sw 1046. 


73. Johanson v. Boston, etc., R. 
Co., 153 Mass. 57, 26 NE 426: Drelich 
v. Brie R. Go., NT pee foe Oe 600, 103 A 
189; Lewis v. New York, etc., UES Co., 
123 N. Y. 496, 26 NE 357; McCarthy 
v. Lake Shore, eter, eR: Co., 76, Nea ee 
592. 

[a] Rule applied where there is 
evidence that at the place of the ac- 
cident there is planking between the. 
tracks, that for more than twenty 
years it has been in the same con- 
dition, and that it had been used con- 
tinuously by the public together with 
the offer of evidence that from three 
thousand to five thousand persons 
pass there daily. Johanson v. Bos- 
revo etc., R. Co., 153 Mass. 57, 26 NE 


[b] Whether crossing was on pub- 
lic traveled road is a question for the 
jury where the evidence tends to 
show such a user of the crossing by 
the public for more than twenty 
years aS would have justified a rec- 
ord of the road as a highway by the 
proper authorities, if they had per- 
formed their duty. Lewis v. New 
York, etc., R. Co., 123 N. Y. 496, 26 NE 
357 [aff 1 Silv. Sup. 393, 5 NYS 313]. 


74 U. S.—Cahill v. Chicago, ete., 
R. Co., 74 Fed. 285,-20 CCA 184. 


N. Se ee v. New ee etc 
R. Co., 19-NYS 479 [aff 1388 N. Y. 63 
mem, 33 NE 1084 mem]. 


Pa.—Muscarella v. New York Cent. 
R. Co., 265 Pa. 120, 108 A 349; Bhly 
Vv. Philadelphia, etce.,, R. Co., 56 Pa. 
Super. 512. 


S. C.—Ruddell v. Seaboard Air Line 
R. Co., 75 S: C. 290, 55 SH 528: 


Tex.—Missouri, ete., R. Co. v. Hol- 
lan, 49 Tex. Civ. A. 55, 107 SW 642 
[wr it of error dism 216 U. S. 615 mem, 
80 SCt 576 mem, 54 L. ed. 639 mem]. 


[a] Whether road under railroad 
bridge had been commonly and ha- 
bitually used for travel by the public 
with the knowledge and acquiescence 
of the railroad company so as to im- 
pose on jit the duty of exercising or- 
dinary care toward travelers there- 
on is a question for the jury. Mis- 
souri, etc., R. Co. v. Hollan, 49 Tex. 
Civ. A. 55, 107 SW 642 [writ of error 
dism°216 U. S. 615 mem, 30 SCt 576 
mem, 54 L. ed. 639 mem]. 

[b] Whether or not “trodden path” 
across railroad has been so contin- 
uously and notoriously used by the 
public as to constitute an acquiescence 
on the part of the railroad company 
in such use so as to affect the degree 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ey 


§§ 2027-2029] 


the company so to use it.75 


this issue is conflicting. 


’of care which it must exercise as to 


persons using such path is a ques- 
tion for the jury. Larkin v. New 
Work, ete,,3 RK. Co. LSU NYS. 479: ‘fast 
138 N. Y. 634 mem, 33 NE 1084 mem]. 


_ 75. -Western R. Co. v. Madison, 16 
Ala. A. 588, 80 S 162; Hanks v. Bos- 
ton, etc., R. Co., 147 Mass. 495, 18 NE 
218; Gulf, ete., R. Co. v. Montgomery, 
85 Tex. 64, 19 SW 1015. 

76.° Davis v. Atlanta, etc., R. Cos 
63 S. C. 870, 577, 41 SE 468, 892. 


77. See infra § 2032. 


78. Gregoriev Vv. Northwestern 
Pac. R. Co., 95 Cal. A. 428, 273 P 76. 


79. Conn v. Pennsylvania R. Co., 
288 Pa. 494, 136 A 779. 


80. Cleveland, ete., R. Co. v. Johns, 
106 Ill. A. 427; Israel v. Wabash R. 
0., (Mo.) 289 SW 81; Tibbels v. Chi- 
cago Great Western R. Co., (Mo. A.) 
219 SW 109; St. Louis Southwestern 
R. Co. v. Douthit, (Tex. Civ. A.) 208 
Sw 201. 


[a] Evidence held sufficient to go 
to j —Garrett v. Missouri Pac. 
i CO, pele io. Arh 21 267° Sw 7944 


Compton v. Missouri Pac. R. Co., 165 
Mo. A. 287, 147 SW 842; St. Louis 
Southwestern R. Co. v. Brigham, (Tex. 
Civ. A.) 243. SW 713. 


[b] Evidence held insufficient to 
go to jury.—Cochran v. Chesapeake, 
ete, Co.51232) Ky. 107) 2248S Wi) (24a) 
452; Lynch v. Boston, etc., R. Co., 226 
Mass. 522, 116 NE 248, LRA1917E 819. 

81. Hmpire Coal Co. v. Martin, 190 
Ala. 169, 67 S 4385; Cincinnati, etc., 
R. Co. Vv. Haris, (Ky.) 113 Sw 854; 
Henry v. Illinois Cent. R. Cos cold 
Mo. 432, 3 SW (2d) 1004; payee Vv. 
Hill, (Tex. Civ. A.) 272 SW 291 


[a] Rule applied.—Plaintiff’s evi- 
dence showed that decedent was killed 
on a turnpike crossing, that defend- 
ant’s train was running between fifty 
and sixty miles an hour, that it gave 
no signal, except the alarm whistle 
which was sounded an instant be- 
fore the accident, and that a person 
on the engine could have seen dece- 
dent where he was killed for more 
than half a mile. Defendant’s evi- 
dence showed that all required sig- 
nals were given, that decedent was 
seen when the train was half a mile 
away, walking on a different track 
from that on which the train was 
running, and that, just before the 
train reached decedent, he went on 
the track ahead of the engine, and 
that it was then too late to stop or 
check the train. It was held a ques- 
tion for the jury whether decedent 
was on the track not at a crossing. 
Cineinnati, ete., R. Co. v.. Harls,. (Ky.) 
113 SW 854. 

82. Zenzil v. Delaware, etc., R. Co., 
257 Pa. 473, 101 A 809. 


[a] Nonsuit is properly entered 


It is also a question for 
the jury to determine the width of the crossing or 
traveled place, when in issue,?® or to determine 
whether or not the crossing is a dangerous one.*7 
And the value of a photograph of a crossing as evi- 
dence is a question for the jury to be determined 
from all the evidence in the case.78 
hand, where it is alleged that the place where the 
accident occurred was a public crossing established 
with the permission of the railroad company, and 
the evidence entirely fails to establish this fact, de- 
fendant is entitled to a directed verdict.7® 

[§ 2028] ¢c. Infliction of Injury at Crossing. The 
question whether or not plaintiff was at the crossing 
at the time of the infliction of the injury is for the 
jury where there is substantial evidence to show 
that such was the case*® or where the evidence ‘on 
On the other hand, where 
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On the other 


where the evidence fails to show that 
the place where the accident oc- 
curred was on the premises of defend- 
ant or on premises over which it had 
control, or on a way provided by it for 
its customers, and indeed showed the 
contrary. Mikalofsky v. New Jersey 
Cent. R. Co., 52 Pa. Super. 645. 

83. Caley, v. Baltimore, etc., R. 
Co., 44 Pa. Super. 340. 

84. Escallier v. Great Northern R. 


Co., 46 Mont. 238, 127 P 458, AnnCas 
1914B 468. 


85. See Negligence § 858. 
86. U. Si—Hines v. bas aie 
Fed. 645; Lake Erie, et 


Co. 
Schneider, 257 Fed. 675, 168 CCA 625; 
Hartwell v. Delaware, ete., EVE on} 934 
Fed. 112; New York, etc., R. Co. v. 
Kmetz, 193 Fed. 603, 113 CCA 471; 
Erie R. Co. v. Hanna, 179 Fed. 669, 
103 CCA 227. 


Ala.—Southern R. Co. v. Cates, 211 
Ala. 282, 100 S 356; Empire Coal Co. 
v. Martin, 190 Ala. 169, 67 S 435. 


Ark.—St. Louis, etc., R. Co. v. Stew- 
art, 137 JArk;: 6, 207 SW 440; St. 
Louis, Sten Rn. Con Vasc aUD vos: Ark. 246, 
126 Sw 850; Louisiana, etc., R. Co. 
v. Ratcliffe, 88 Ark. 524, 115 SW 396. 


Ga.—Hixon y. Georgia Southern 
R. Co., 163 Ga. 734, 137 SE 260; Shiv- 
er v. Tift, 143 Ga. 791, 85 SE 1031, LRA 
1918A 622. 


Ill.— Perkins v. Wabash R. Co., 233 
TI. 458, 84 NE 677, [aff 137 Ill. A. 
514]; Elgin, etc., R. Go. v. Lawlor, 229 
Til. 621, 82 NE 407 [aff 132 Ill. A. 280]. 


Ind.—Pittsburgh, ete, R. Co. v. 
Nichols, 78 Ind. A. 361, 180 NE 546; 
Cleveland, etc., R. Co. v. Schneider, 
40 Ind. A, 38, 80 NE 985. 


Iowa.—Dombrenos v. Chicago, etc., 
R. Co., 174 NW 596;° Hartman y. Chi- 
cago Great Western R. Co., 182 Iowa 
582, 110 NW 10; Kowalski ¢. Chicago 
Great Western ise Co., 87 NW 409. 


Ky. reper Pane, etc., R. Co. v. Fra- 
ley, 229 Ky. 81 ~ 18 SW (2a) 274; 
Louisville, ete., R. Co. v. Iacobucci, 
222 Ky. 220, 300 SW 601; Louisville, 
ete., R. Co. v. Staebler, 184 Ky. 730, 
212’ SW 919; Louisville, ete., R.. Co. 
v. Scott, 184 a 319,.211 SW 747; 
Louisville, ete., R. Co. v. Locker, 182 
ays 578, 206 SW 780; Louisville, etc., 

Co. v. Morgan, i74 Ky. 633, 193 
Sw 672; Louisville, ete., R. Co. v. 
Speckman, 169 Ky. 385, 183 SW OWs5' 
Cincinnati, ete., R. Co. v. Earls, 113 
SW 854; Louisville, ete., R. Co. v. 
Joshlin, 110 SW 382, 33 KyL 513. 

Mass.—Joyce v. Boston, etc., R. Co., 
219 Mass. 476, 107 NE 356. 

Mich:—Crawford v. Michigan Cent. 
R. °Co.,° 207 Mich. 159, 173: NW 628; 
Coston v. Ann Arbor R. Co., 201 Mich. 
232, 167 NW 940. 

Minn.—Brennan v. Minnesota, etce., 
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there is an entire failure of the evidence to show that 
the party injured was on the crossing at the time 
of the injury, a nonsuit is properly granted,*? and 
it is reversible error to permit a jury to draw the 
inference that he was on the crossing when, struck.** 
It has also been held that, where the only proof that 
decedent was killed at a crossing was the evidence 
of a witness as to a declaration of decedent when 
found by him on the crossing and the testimony of 
such witness was impeached, it was insufficient to 
authorize a submission of the ease to the jury.** 
[§ 2029] d. Negligence—(1) In General. 
ing the general rule,*® in an action for injuries to 
person or property at a railroad crossing caused by 
the alleged negligence of the railroad company, it is 
ordinarily a question for the jury to determine 
whether defendant was in fact negligent.®® 
is the case where there is substantial evidence to 


Apply- 


Such 


R. Co., 180 Minn. 314, 153 NW 611, 
LRA1915F 11; Gambell v. Minneapo- 
lis, etc., R. Co., 129 Minn. 262, 152 NW 
408; Howell v. Great Northern R. 
Co., 125 Minn. 137, 145 NW 804; Caw- 
ley v. Great Northern R. Oe 113 Minn. 
489, 129 NW 842. 


, Miss.—Illinois Cent. R._Co. v. Wil- 
liams, 144 Miss. 804, 110 S 510; Gulf, 
ete., R. Co. v. Hudson, ie, Miss. 542, 
107 's 369; Pascagoula St.7R., Ste., Co. 
v. McEachern, 109 Miss. 380, 69S "185. 


Mo.—Salisbury v. Quincy, etc., R.~ 
Co., (A.) 268 SW 896; Moore v. Lusk, 
(A.) 186 SW 1161; McNamara v. Chi- 
cago, etc., R. Co., 126 Mo. A. 152, 103 
SW 1093. 


Mont.—Harrington v. Butte, ete., R. 
oe 37 Mont. 169, 95 P 8, 16 LRANS 


N. J.—Baer v. Lehigh, ete., R. Co., 
93 N. J. L. 85, 106 A 421 [aff 93 N. aye 
L. 446, 108 A 253]; Materka v. Brie 
R. Co., 90 N. J. Do 457 LOD ANG S's 
Schnackenberg v. Delaware, ete., R. 
Co5=39) Ne Tae ea Siew 266 [aff 86 
NJ. iw 517, 93 A 701]; Taylor v. 
Lehigh Valley RepCorret N. Jeemoiog 
94 A 566; Graves v. Baltimore, etc., 
RCo: 76 N. J. L. 362,69 A 971; Hum- 
mer v. Lehigh Valley Ri. Cos 14 Nod 
L. 196, 65 A 126 [rev on other grounds 
TDN ae 703, 67 A 1061]. 


N. Y.—-Lewis v. New York, etc., R. 
Co., 123 N. Y. 496, 25 NE 357; White 
Ae Lehigh Valley R. Com 2it App. Div. 
177, 206 NYS 749; Packard v. New 
York, ete., R. Co., 160 App. Div. .856, 
146 NYS "878; Connors v. Long Is- 
land R. Co., 149 App. Div. 830, 134 NYS 
24: Brenner v. Long Island R. Cos 
122 NYS 274. 


N. C.—Barber v. Southern R. Co., 
193 N. C. 691, 188 SE 17; Odom_¥y. 
Atlantic Coast Line R. Co., LOSuNa Cs 
442,187 SH 313. 


Oh.—Ohio Electric R. Co. v. Men- 


denhall, 7 Oh. A. 356 
Okl.—_-Pt. Smith,” ete, Ry) Co. sv: 
Moore, 66 Okl. 322, 169 P 904; St. 


Louis, etc., R. Co. v. Clark, 42° Oxkl. 
638, 142 P 396: Clark v. St. Louis, ete., 
1p Co., 24 Ok. 764,.108- P 361. 


Or.—Sheard v. Oregon Electric R. 
Co., 131 Or: 415, 282 P 542; Meaney 
Vv. Portland Blectric Power Coy t3t 
Or, 140, 282 P 113; Laury v. Northern 
Fame Terminal Co., 55-Or. 244, 105. P 

Pa.—Devenney v. Pennsylvania R. 
Co., 279 Pa. 409, 124 A 90; Jerko v. 
Buffalo, etc., R. Co., 275 Pa. 459, 119 


A 543; Citro v. Director Gen. of Rail- 
roads, 268 Pa. 49,112 A 28; MecDon- 
ald v. Pennsylvania RR. Coy, 2benbay 


Fink v. Smith, 249 Pa. 

McKinney v. Balti- 
more, etec., R. Co., 247 Rawal oa 
287; Lodge v. Pittsburgh, etc., R. Co., 
243 Pa. 10, 89 A 790; Mosten v. Lake 
Shore, etce., R. Co., 218 Pa. 392, 67.A 


66, 97 A 944; 
541, 95 A 106; 


D 
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establish negligence ;87 


fairly raise an inference of negligence;**® 
there is some evidence to establish negligence,®® al- 
though slight®® or inconelusive,®! although the pre- 


ponderance of the evidence is to 


740; Meyers v. New Jersey Cent. R. 
Co., 218 Pa. 305, 67 A 620; Lederman 
Vv. Pennsylvania BR. Cox 165 Pa. 118, 


30 A 725, 44 AmSR 644; Huth y. New 
Jersey Cent. R..Co., 82 Pa. Super. 517; 
Coldren yv. Hrie R. Cosai2ineat Su: 
per. 147; Powell v. Bessemer, etc., R. 
Co; 65 Pa. Super. 315; Miller v. Le- 
high Valley R. Co., 58 Pa. Super. 558; 
Hudson v. Lehigh Valley R. Co., 54 
Pa. Super. 107; Kerr v. Philadelphia, 
etc., RR. Co., 53 Pa. Super. 83; Don- 
nelly v. Philadelphia, etc., R. Co., 53 
Pa. Super. 78. 


R. I.—Curtis v. New York, etc., R. 
Corre 2k 1. A 80 A5 127. 


S. C.—Brogden v. Northwestern R. 
Co., 141 S. C. 238, 189 SE 459; 
Vv. Atlantic Coast Line R. Co., 140 S.C. 
123, 138 SE 675 [certiorari den sub 
nom. Camp Mfg. Co. v. Miller, 275 U. 
S. 556 mem, 48 SCt 117 mem, 72 L. ed. 
424 mem]; Wideman v. Hines, r ha yg 
Sis@. 5il6; 109 SE 123; White v. At- 
lantic Coast Line R. Co., 106 S. C. 337, 
9? SE "323. 


Tex.—Texas, etc., Co. v. Greene, 
(Civ. A.) 291 SW ‘930 [aff (Commn. 
A.) 299 SW 639]; Davis v. Hill, (Civ. 
A.) 291 SW 681 [aff (Commn. A.) 
298 SW 526]; Hulen y. Ives, (Civ. A.) 
281 SW 350; Louisiana R., etec., Co. 
vo Brewer, (Civ. A.) 1275. SW 181; 
Southern Tract. Co. v. Owens, (Civ. 
A.) 198 SW 150; Ft. Worth, etc., R. 
Co. v. Wininger, (Civ. A.) 151 SW 586; 
Texas, etce., R. Co. v. Stoker, 52 Tex. 
Civ. A. 433, 115 SW 910. 


; Utah.—Christensen y. Oregon Short 
Line R. Co., 29 Utah 192, 80 P 746. 


Va.—wNorfolk, etce., R. Co..v. Carr, 
106 Va. 508, 56 SE 276. 


Wash.—Swanson vy. Puget Sound 


Electric R. Co., 118 Wash. 4, 202 P 
264; Hull v. Seattle, etc., R. Co., 60 
Wash. 162, 110 P 804. 

Wis.—Hearth v. Chicago, ete., R. 


Co., 185 Wis. 449, 201 NW 730; De- 
pouw v. Chicago, ete., R. Co., 154 Wis. 
610, 148 NW 654. 


Ont.—Peart v. Grand Trunk R. Co., 
10 Ont. L. 753. 


And see cases infra §§ 2030-2046. 


87. Robbins v. Pennsylvania Co., 
257 Red. 671, 168 CCA 621; Philadel- 
phia, etc., R. Co. v. McGrath, 181 Fed. 
684, 104 OCA 585 {aff 172 Fed. 736); 
Turner v. St. Louis-San Francisco 
R. Co., 106 Kan. re 189 P 376; Hunt 
Vv. Boston, ete., R Co., 250 Mass. 434, 
146 NE 30; Massey v. Southern R. 
Co., 106 Va. 515, 56 SE 275. 


88. Ocilla Southern R. Co. v. Roy- 
al, 28 Ga. A. 682, 112 SE 737; Payne 
Ven erOy, vete., Riu Con 83 Nay WY. Sula 
Piepke v. Philadelphia, etc., R.-Co., 242 
Raawogie’ SOA’ L240 Bits Worth, ’ete., 


R. Co. v. Potett, 53 Tex. Civ. A. 44, | 
115 SW 883. 
{a] Fact that there was no wit- 


ness to accident does not justify tak- 
ing case from jury. Grunkemeyer v. 
Pittsburgh, etc., R. Co., 3 Oh. A. 62, 19 
Oh Cite CtN: 'S: 366: 


89. Northern Cent. R. Co. v. State, 
100 Md. 404; 60 A 19, 108 AmSR 439; 
Cosgrove v. New York Cent., etc., R. 
Co., 87 N. Y. 88, 41 AmR 355; Branch 
v. International, etc., R. Co., (Tex. 
Civ. A.) 48 SW 891. 


90. Birmingham, ete Rin eCOv Vv, 
Campbell, 203 Ala. 296, 82 S 546. 


91. Snowball v. Seaboard Air Line 
R. Co., 130 Ga. 83, 60 SE 189; Hoye 
v. Chicago, etec., R. Co., 67 Wis. 1, 29 
NW 646 


where the circumstances 


Miller | 
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where 


the contrary ;°? 


92. Southern R. Co. vy. Stockdon, 
106 Va. 693, 56 SE 713. 


93. Ark.—Missouri Pac. 
Myers, 180 Ark. 1067, 23 SW May °980. 


Cal.—Young v. Pacific Electric R. 
Co., 279 P 438 [superseded 283 P 61]; 
Tousley v. Pacific Electric R. Co., 166 
Cal. 457, 1387 P 31; Bilton v. South- 
ern’ Pac. RCo; 148 Cal. 443, 83 P 440. 


Ky.—Hertell v.. Louisville, ete., R. 
Co., 215 Ky. 639, 286 SW 693. 


Nebr.—Chicago, etc., R. Co. v. Pol- 
lard, 53 Nebr. 730, 74 NW 331. 


Pa.—Hugo v. Bees: ete.s Rico, 
238 Pa. 594, 86 A 482. 


Tex.—Smith v. (itventon Houston 
Electric R. Co., (Civ. A.) 265 SW 267 
{rev on other grounds (Commun. A.) 
277 SW 108]. 


Vt.—Germond ¥v. Central Vermont 
Re Cov=65 Vit 126; 26 Al 401: 


And see Trial [38 Cyc 1539 et seq]. 


[a] Where there is doubt as to in- 
ference to be drawn. from facts, or 
where the measure of duty is ordinary 
and reasonable care, and the degree 
of care required varies with the cir- 
cumstances, the question of the neg- 
ligence is necessarily for the jury. 
Pyne v. Delaware, etc, R. Co., 212 
Pa. 143, 61 A 817; Cohen v. Philadel- 
phia, etc., R. :Co., 211 .Pa. 227, 60) A 
729; Rusterholtz v. New York, etc., 
, 191 Pa. 390, 43 A 208. 


[b] Where statute provides that 
contributory negligence shall not pre- 
clude a recovery but shall be taken 
in mitigation of damages an‘d the jury 
may find under the evidence that de- 
fendant railroad company in such 
case is at fault, it is not error for 
the court to refuse to direct a gen- 
eral verdict for defendant. Louis- 
ville, ete., R. Co. v. Summers, 125 Fed. 
719; "60 GCA 487 {eertiorari den 192 
U. S. 607 mem, 24 SCt 585 mem, 48 
L. ed. 851 mem]. 


94. Hummer v. Lehigh Valley R. 
Co.,. TA Ni JS.. Lo 196,°65" A 126° [rev 
roel grounds 75 N. J. L. 703,67 A 


95. U. S.—Texas, etc, R. Co. v. 
Cody, 166 U. S. 606, 17 SCt 703, 41 L. 
ed. 1132; Cincinnati, etc. R. Co. v. 
Rimmer, 37 F. (2d) 668; Allnutt v. 
Missouri Pac. R. Co., 8 F. (2d) 604; 
Pennsylania R. Co. v. Moffitt, 1 F. 
(2a) 276; Davis v. Wadford, 280 Fed. 
709; Hales v. Michigan Cent. R. Co., 
200 Fed. 533, 118 CCA 627. 


Ala.—Illinois Cent. R. Co. v. Camp, 
201 Ala. 4, 75 S 290. 


Ark.—Missouri Pac. R. Co. v. Myers, 
180 Ark. 1067, 23 SW (2d) 980; Mis- 
souri Pac? R. Co. v. Coca Cola Bottling 
Co., 154 Ark. 413, 242 SW 813; Hines 
v. Reynolds, 218 SW 375; St. Louis, 
etc., R. Co. v. Kimbrell, 117 Ark. 457, 
174’ SW 1183. 


ey oleaiee ape Vv. Rarity, (A‘) 283 P 


Colo.—Colorado, etc., R. Co. v. Lau- 
ter, 21) Colo: AS-101, 121 "Pere, 

Conn.—Ulrich v.. New York, etc., R. 
Co., 98 Conn. 567, 119 A 890. 

Bea Pe hs v. Cain, 86 Fla. 18, 97 S 

‘Ga.—Whitcomb v. Payne, 27 Ga. A. 
722, 109 SE 708. 

Ill.—Pochco vy. Illinois Terminal 
R:-Coi, 210 Til) YAs'598s “Viastardes v. 
Chicago, ete:, RY Co:, 240° 111.) An ie 

Ind.—Cleveland, ete, R. Co 
Schneider, 40 Ind. A. 38, 80 NE 985. 


Iowa.—Borough Vv. Minneapolis, 


. . [§ 2029 


where reasonable minds might differ as to the infer- 
ences to be drawn from the evidence introduced to 
establish negligence,®* whether it be controverted or 
not;°* or where the evidence bearing on the issue of 
negligence is conflicting ;°* and in the notes are list- 


Cte RAmCo, 
177; Hough v. Illinois Cent. R.-Co., 
169 Iowa 224, 149 NW 885; Landis v. 
Interurban R. Co,, 166 Iowa 20, 147 
NW 318; Wesley v. Pt ete.,, LR. 
Co., 84 Iowa 441, 51 NW 163. 


Kan.—Missouri Pac. R. Co. v. ee 
fatt, 56 Kan. 667, 44 P 607. 


Ky.—Louisville, etce., Co. 
Sonn deter. 184 Ky. 730, 209° SW 542: 
Chesapeake, etc., R. Co. v. Hogg, 177 
Ky. 425, 197 Sw 840; Louisville, etc., 
R. Co. v. Molloy, 107 SW 217, 32 KyL 
745; Chesapeake, etc., R. Co. v. Du- 
pee, 67 SW 15, 23 Ky2349: 


Md.—State v. Brecpe ete, RCo: 
151 Md. 679, 185 A 827. 


Mass.—Poole v. Boston, etc., R. Co., 
216 Mass. 12, 102 NE 918; Fitshugh Vv. 
Boston, etc., R., 195 Mass. 202, 80 
NE 792. 


Mich.—Kosnicki v. Pere Marquette 
R. Co., 217 Mich. 245, 184 NW 454, 
186 NW 493; Block v. Ann Arbor R. 
Co.,; 202 Mich. 341, 168 NW 526; Un- 
derhill Vv." Chicago, etc.; R: C€o.;" 82 
Mich. 43, 45 NW 508. 


Minn.—Jenkins v. Minneapolis, etce., 
R. Co., 124 Minn. 368, 145 NW 40. 


Migs, —Yazoo, ete., R. Co. v. Daily, 


127 S 575; Hines v. Moore, 124 Miss. 
500, 87 S 1; Dennis v. New Orleans, 
eters Cowra os 


_Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; McGee 
v. Wabash R. Co., 214 Mo. 530, 114 SW 
33; Campbell v. Chicago, etc., R. Co., 
211 Mo. A. 331, 245 SW 58. 


Mont.—Walters v. Chicago, etc., R. 
Co., 47 Mont, 501, 133 P 357, 46 LRA 
NS 702. , 


Nebr.—Whitlow v. Missouri Pac. R. 
Co., 94 Nebr. 649, 1483 NW 941. 


N. H.—Stinson vy. Maine Cent. R. 
Co., 81 N..H.. 473, 128 A 562. 


N. J.—Webb v. West Jersey, ‘ 
R. °@o,, 100: No Jie, (204, 26 A659: 
Tischman v. Erie R. Co., 81 N. J. L. 
268, 81 A 114 [aff 83 N. oe L. 793, 85 
A 1135]. 


N. Y.—Cook v. New York Cent. R. 
Co., 1 Abb. Dec. 432, 3 Keyes 476, 3 
Transcr. A. 8; Gallagher v. New 
York Cent. R. Co., 212 App. Div. 832, 
207 NYS 840; Baesens v. New York 
Cent, R. Co:,;/ 201 App. Div. 191, 193 


NYS 720. 
N. C.—Morris v. Norfolk Southern 
R.. :Co,,, 197. N. Cy- 788) 149" SH S8bi: 


Vann v. Atlantic Coast Line R. Co., 
182 N. C. 567, 109 SE 558. 


Pa.—Di Grazio v. Pennsylvania R. 
Co., 261 Pa. 364, 104 A 596; Crane v. 
Pennsylvania R. Co., .228 Pa. 560, 67 
A 877; Winterbottom v. Philadel- 
phia, ete., R. Co., 217 Pa. 574, 66 A 864; 
Daubert v. Delaware, ete., R. Co.,. 199 
Pa. 345, 49 A 72; Davidson v. Lake 
Shore, etec., R.Co., 171, Pa. 622; 3374 
86; Pennsylvania R. Co. v. Coon, ala By 
Pa. 430, 3 A 234; Radeziewicz v. Phil- 
adelphia, ete., eR. Co., 94 Pa. Super. 
dats. erry Vi. Delaware, etc, Re Co. 
60 Pa. Super. 451; Firestine v. Phil- 
adelphia, etc., R. Co., 56 Pa. Super. 
42; Davis v. Pennsylvania Roos 
34 Pa. Super. 388; Salathe v. Dela- 
ware, etc, R.Co.; 28 Pa. Super. 1. 


SS. C.—Hutchinson vy. Atlantic Coast 
Line» R:!.Co., 121.8. Ci4218,) 114 Sh 
323; Callison v. Charleston, OUC. waite 
Co., 106 S.C, 128,90 SE’260, 


S. D.—Hauff v. South Dakota Cent. 
R. Co., 34 S. D. 183, 147 NW 986. 


Tex.—Panhanidle, etc., R. Co. v. Tis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


184 Iowa 210, 167 NW 
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ed cases in which the evidence was held sufficient®® 
or insufficient®*? to go to the jury on the question of 
In any of the foregoing aspects of the 
evidence, it is error to decide as a matter of law that 
negligence does not exist and to take the ease from 
On the other hand, the ease should be 
taken from the jury by dismissal, nonsuit, direction 
of verdict, sustaining a demurrer to the evidence, 
or otherwise, where there is an entire 


negligence. 


the jury.®® 


evidence to show neghgence;°° 


terial fact involved in the issue 


where the facts are simple and the evidence by which 
they are presented is involved in no uncertainty ;* 


where the evidence 
establishes that defendant was not negligent;! where 
there is a failure of evidence in respeet of any ma- 
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where 


absence of 


ings. 


of negligence ;? 


where there is no room for ordinary minds to differ 


dale, (Civ. (A) 22997, SW 247 
(Commn. A.) 228 SW 133]. 
Va.—Chesapeake, etc Rep COl me ve 
Crum, 140 Va. 333, 125 SE 301. 
Wash.—Smith v. Inland Empire R. 
Co., 114 Wash. 441, 195 P 236. 
W. Va.—Carnefix v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SE 219. 
Eng.—Dublin, ete., R. Co. v. Slat- 
tery, 3 App. Cas. 1155. 


Can. Tae aeee R. Co. v. Misener, 
94 


{aff 


38 
Can. S 


Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR he 
ie ae ave Grand Trunk R. Co., 20 U. 

56 


Q 
And see generally Trial 
1536 et seq]. 


96. U. S.—Grand Trunk R. Co. v. 
Blay, 297 Fed. 605; Michigan Cent. 
R. Co. v. Vastag, 268 Fed. 191; Rin- 
inger v. Puget Sound Electric 1 Co., 
220 Fed. 419, 186 CCA 43 [certiorari 
den 238 U. S. 629 mem, 35 SCt 792 
mem, 59 L. ed. 1496 mem]; Trivette 
x, Chesapeake, ete, Re Co., 212 Fed. 
641, 129) CCA ATT. 


Ala.—Seaboard Air Line R. Co.- v. 
Emfinger, 201 Ala. ee 77 S 418. 


[38 Cye 


- Ark.—Missouri Pac. Co. v. Bode, 
168 Ark. 157, 269 SW sei: Ft. Smith, 
ete,, R. Co, ys Pence, 182 SW 568; 


Kansas City Southern PRaICony. Drew, 
103 Ark. 374, 147 SW 50; St. Louis, 
etc., R. Co. v. Walker, 93 Ark. 457, 125 
SW 135. 


Cal.—Johnson vy. Center, 4 Cal. A. 
616, 88 P 727. 


Fla.—Atlantic Coast Line R. Co. v. 
Watkins, 97 Fla. 350, 121 S 95. 


Ga.—Williams v. Southern R.:Co., 
126 Ga. 710, 55 SE 948 


. Ida.—Fleenor v. Oregon Short Line 
Re Coz, 1:6 Widas 7:81, 102) P 897. 


Ind. Sanetanapolis! etc, viEract. ‘Co; 
Vv. Ad 45 Ind. A. 540, 90 NE 29, 91 
NE : 


Iowa.—Johnston v. Delano, 175 
Towa 498, 154 NW 1013; Grafton v. 
Delano, 175 Lowa 483, 154 NW 1009; 
Hartman v. Chicago Great Western R. 
Co., 132 Iowa 582, 110 NW 10; Golin- 
vaux v. Burlington, Sees Re Go, 125 
Iowa 652, 101 NW 4 


Ky.—Louisville,_ etce., Co 
Groene 232 Ky. 726, 24" sw (2d) 580: 
Stevenson v. Tilinois Cent. R. (Gloy5 157 
Ky. 561, 163 SW 747; Louisville, “ete., 
R. Co. v. Molloy, 107 SW 217, 32 Kyl 


745; Louisville, etc., R. Co. v. Tay- 
lor, 104 SW 776, 31 KyL 1142; Wil- 
son v. Chesapeake, ete. RR. Coy 386 SW 


690, 27 KyL 778. 

Mich.—Miller v. Michigan Cent. R. 
Co., 167 Mich. 21, 132 NW 483; Bar- 
num v. Grand Trunk Western R. Cos 
148 Mich. 370, 111 NW_ 1036; Potter 
v. Pere Marquette RALCos, 140 Mich. 
362, 103 NW 808. 


Minn.—Weiss v. Great Northern R. 
Co., 119 Minn. 355, 1838 NW 423; An- 


derson v. Duluth, 
Minn. 346, 133 NW 80 


Miss.—Illinois dant Re Con van us 
ler, 106 Miss. 65, 68 S 265; Fuller v. 
Illinois Cent. R. Co., 100 Miss. 705, 
56 S 783. 


Mo.—Hoff v. Wabash R. Co., 254 SW 
874 [certiorari den 263 U. S. 716 mem, 
44 SCt 137 mem, 68 L. ed. 522 mem]: 
Montgomery v. Missouri Pac. R. ‘Co;:; 
181 Mo. 477, 79 SW 930; Pierson v. 
Missouri Pac. R. Co., (A.) 275 SW 561; 
Waterfield v. Wabash R. Co., (A.) 190 
SW 981; Brown v. Kansas City, etc., 
R. Co., 166 Mo. A. 255, 148 SW 457; 
Wilder v. Wabash R. Co., 164 Mo. A. 
114, 146 SW 837; Woodward v. Wa- 
|| bash R. Co., 152 Mo. A. 468, 1383 SW 


Mont.—Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 

N. H.—Doody v. Boston, ete., R. Co., 
it Ny EPS 161589 AY 4873) Robertsvsve 
ren etc., R. Co., 69 N. H. 354, 45 A 


oe R. Coj,-i6 


N. Y.—Smedis v. Brooklyn, etce., R. 
Co., 88 N. Y. 13; Wisniewski v. New 
York Cent. (EC: Co., 228 App. Div. 27, 
238 NYS 429; Whalen v. New York 
Cent., etc., R. Co., 39 App. Div. 642, 57 
NYS 194. 


N. C.—Davidson vy. Seaboard Air 
Line R. Co., 170 N. C. 281, 87 SE 35. 


Oh.—Stugard v. Pittsburgh, etc., R. 
Co., 92 Oh. St. 318, 110 NE 956. 


Pa.—Kovarik v. Lehigh Valley R. 
Co., 240 Pa. 553, 87 A 779; Johnson v. 
Philadelphia, etc., R. Co., 232 Pa. 378, 
81 A 415; Schwoerer .v. Lehigh Val- 
ley R. Co., 225 Pa. 28, 73 A 980; Guth- 
rie v. Baltimore, etc., R. Co., 222 Pa. 
366, 71 A 542; Hanlon v. Lehigh Val- 
ley R. Co., 221 Pa. 490, 70 A 821; Un- 
ger v. Philadelphia, etc., R. Co., 217 
Pa. 106, 66 A 235; Laib v. Pennsyl- 
Vania RCo. 180) Pa.1b03; 37 Ass96; 


|} Armstrong v. Buffalo, ete., R. Co., 81 


Pa. Super. 337; McClure v. Pennsyl- 
vania R. Co., 53 Pa. Super. 638; Koby- 
Listy. Philadelphia, ete., R. Co., 27 Pa. 
Dist. 3; Brown v. Pennsylvania R. 


Com bow hilay 2. 

S. C.—Reynolds Tobacco Co. v. At- 
lamGicn Coaste Juinenh. iO. 3 leaner. 
208, 126 SE 449, 

S. D.—McFarland v. Chicago, etc., 
R. Co., 51 S. D. 85, 212 NW 493 

Tex.—Texas, etc., R. Co. v. Mdedy. 
(Civ. A.) 169 SW: 1057. 

Utah.—Gesas v. Oregon Short Line 
RCo. 33 Utah 156, 938°P 274, 13 LRA 
NS 1074. 

Va.—Massey v. Southern R. Co., 106 
Va. 515, 56 SE 275. 

W. Va.—Carnefix v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SH 219. 

Wis.—Knauer v. Joseph Schlitz 
Brewing Co., 159 Wis. 7, 149 NW 494. 

Ont.—Johnson v. Grand Trunk R. 
Co., 25 Ont. 64 [aff 21°-Ont. A. 408]. 

97. U. S.—Auvil v. Western Mary- 
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as to the facts deducible from the evidence;* where 
there is no more than a seintilla of evidence or a mere 
surmise that there may have been negligence ;° 
no other reasonable conclusion than that 
defendants were entitled to judgment is legally de- 
ducible from the evidence, and any other holding 
would be so lacking in evidentiary support that the 
appellate court would be compelled ‘to reverse it or 
the trial court to set it aside.® 


[§ 2030] (2) Defects and Obstructions at Cross- 
In accordance with principles heretofore con- 
sidered,’ in actions for injuries to person or prop- 
erty sustained at railroad crossings, it is ordinarily 
a question for the jury whether the company was 
negligent in the construction or maintenance of the 


or 


land R. Co., 19 F. (2d) 30; Leahy v. 
Detroit, etc., R. Co., 240 Fed. 82, 153 
CCA 118; Pennsylvania R. Co. v. Ort- 
eae! 204 Fed. 273, 122 CCA 597. 


y.—Johnson y. Mobile, ete., R. Co., 
118. ee 108, 198 SW 538. 


Md.—Northern Cent. R. Co. v. Me- 
dairy, 86 Md. 168, 37 A 796; North- 
ern Cent. R. Co. v. State, 54 Md. 113. 


Mase-~ Chase v. New York Cent., 
etc., R. Co., 208 Mass. 137, 94 NE 377; 
Rogers v. Boston, etce., R. CO:; 187 
Mass. 217, 72 NE 945. 


Mich.—Hinderer v. Ann Arbor R. 
Co., 237 Mich. 232, 211 NW 734. 


N. Y.—Steves v. Oswego, ete., R. 
ConmlsaNe Yeutaee 

Pa.—Custer v. Baltimore, 
Co., 206 Pa. 529, 55 A 1130. 


Eng.—Ellis v. Great Western R: Co., 
We, dae EOL es Tis 


he = 1Bj, S$ pavis v. Slocumb, 288 
Fed. 352 [certiorari den 263 U. S. 700 
mem, 44 SCt 6 niem, 68 L. ed. 226 
mem]. , 


Ga.—Gissendanner v. Macon, 
TACO, 3 


etc., R. 


etc., 
360Ga. Ai 565.0 Lou SE 301; 


Ocilla Southern R. Co. v. Royal, 28 
Ga. A. 682, 112 SH 737. 
Kan.—Turner vy. St. lLouis-San 


eee R. Co., 106 Axans 591189) Be 


Mass.—Hunt v. Boston, ete., R. Co., 
250 Mass. 434, 146 NE 30. 


Or.—Kunz vy. Oregon R., Gite Co., 
51 Or. 191, 93 P 141, 94 P 504. 


Pa.—Piepke v. Philadelphia, 
R. Co., 242. Pa. 321, 89 A 124. 


Ine see cases supra notes 86-96. 


99. Ala.—Southern R. Co. v. Ran- 
dle, 128 S 894. 


Del.—Evans vy. p hiladele Dae, Etec Rs 
Co., 25 Del. 670, 80 A 625 


Ky.—Chesapeake, etc 
Preston, 228 Ky. 572, 15 awe “(24). “407 


Mass.—MacLaren v. New York, etc., 
R. Co., 252 Mass. 233, 147 NE 579. 


N.* C.—Gainey v. Atlantic Coast 
Line R. Co., 159 N. C. 453, 74 SE 577. 


1. Burrow v. Idaho, ete., R. Co., 24 
Ida. 652, 135 P 838; Wheeler v. Ore- 
gon, Re -ete:, ‘Co., 16 Ida sib, 102he2 
347; Owens vy. St. Louis Southwest- 
ern R. Co., 188 Mo. A. 450, 174 SW 116. 


2. Kearns v. Southern R. Co., 139 
N. C. 470, 52 SH 1381. 


3. Kleckner v. New Jersey Cent. 
R. Co., 258 Pa. 461, 102 A 141. 


4 Southern Tract. Co. v. Owens, 
(Tex. Civ. A.) 198 SW 150. 


5. Riley v. New York, etc., R. Co., 
90 Md. 53, 44 A 994; Kingsbury v. 
Boston, ete., 18% (Choy 79 N. 203, 106 
A Ate 


etc., 


6. Young v. Pacific Hlectric R. Co., 
(Cals): 233 P 61. 


7. See supra §§ 2026, 2029. 
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ecrossing,® or in allowing standing engines, trains, or | cars,® or other obstructions to remain on or near the 


. 8 U.S—Chesapeake, etc., R. Co. v. 
Coffey, 37 F. (2d) 320 [certiorari den 
281 U. S. 749 mem, 50 SCt 353 mem, 
74 L. ed. 500 mem]; Southern Pac. 
Co. v. Martinez, 270 Fed. 770; Min- 
neapolis, etc., R. Co. v. Stevenson, 172 
Fed. 866, 97 CCA 286. 


Ala.—Southern R. Co. v. Flynt, 203 
Ala. 65, 82 S 25. 

Cal.—Barrett v. Southern Pac. Co., 
207 Cal.: 154, 277 P, 481 

Del.—Kyne v. Wilmington, etc., R. 
€o.; 13 Del. 185, 14 A 1, 

Ill.— Waterbury v. Chicago, etc., R. 
Coy, 207) Tih, A. 375. 

Ind.—Payne v. Burnett, 78 Ind. A. 
64, 133 NE 147. 

Iowa.—Graves v. Chicago, 
Co., 207 Iowa 30, 222 NW 344; 
terson v. Chicago, etes, Riit.Co;, 


ete., R. 
Pe- 
185 


Iowa 378, 170 NW 452; Monson v. 
Chicago, ete., R. Co., 181 Iowa 1354, 
159 NW 679. 


Kan.—Dudas v. Kansas City South- 
ern R. Co., 105 Kan. 451, 185 P 28. 
Ky.—Davis v. Britt, 200 Ky. vee 
255 Sw 68; Louisville, etc., R. Co 
Speckman, 169 Ky. 385, 183 SW 915. 
Md.—Whitby v. Baltimore, etc., R. 
Co., 96 Md. 700, 54 A 674. 
Mass.—Harris v. Boston, 
Co., 211 Mass. 573, 98 NE 578. 


Mich.—June v. Grand Trunk West- 


ete., R. 


-ern R. Co., 232 Mich. 449, 205 NW 181; 


Sutter v. "Pere Marquette Re Cos 230 
Mich. 489, 202 NW 967; Logan v. Lake 
Shore, ete., RwCo.; 148 Mich. 603, 112 
NW 506. 


Minn.—Courtney v. Minneapolis, 
sia R. Co., 100 Minn. 434, 111 NW 


Mo.—Clark v. Mississippi River, 
etc., R. Co., 23 SW (2d) 174; Cooper 
v. Davis, 310 Mo. 629, 276 SW 54; 
Brown v. Hannibal, etc., Res COs, 99 
Mo. 310, 12 SW 655; Camp v. Wabash 
R. Co., 94 Mo. 272, 68 SW 96; San- 
dretto v. Quincy, etc., R. Co., 218 Mo. 
A. 590, 265 SW 856; Evy Vv. Davis, 
(A,) 244 SW 954; Stookey v. St. Lou- 


is-San Francisco R. Co., 209 Mo. A. 
33, 236 SW 426; Zwicky v. v. Atchison, 
ete., R. Co., 164 Mo. A. 180, 148 SW 
201. 


N. J.—Samkiwicz v. Atlantic City 
R. Co., 82 N. J... 478, 81 A 833, 39 
LRANS 571, AnnCasi913C , 1363 
Glasemann vy. Erie R. Cone Nd: Misc. 
1020, 130 A 445. 


“N. Y¥.—Spooner v. Delaware, etc., R. 

Co., 115 N. Y. 22, 21. NE 696; Rembe 
v.. New: York, ete., R.)Co., 102) Nivy. 
724 NEY 797 3, Payne vy. Troy, ete... 
Co., Sar aNEe Ye. ‘572; Gale v. New York 
Cent., etc., R. Co., 76 N. Y. 594 mem 
[aff 13 Hun 1 (aft 53 HowPr 385)]; 
Allen v. New York Cent. R. Co., 133 
Ne 618, 233 NYS 445. 


D.—Hager v. Minneapolis, etc., 
R. “Go. 53: N. =, 452, 206 NW 702. 


Okl.—St. Louis-San Francisco R. 


Co. v.. Simmons, 116 Okl. 126, 242 P 
151; St. Louis, ete., R. Co. v. Bell, 58 
Okl.’ 84, 159 P 336, LRAI917A 543; 


St. Louis, ete., R. Co. v. O’Connor, 43 
Okl. 268, 142 P 1111. 


Pa.—Marfilues v. Philadelphia, etc., 
R.'Co., 227 Pa, 281, 75 A 1072. 


S. C.—Thompson v. Seaboard Air 
Line R. Co., 78 S. C. 384, 58 SE 1094. 


Tex.—Texas Cent. R. Co. v. Ran- 
dall, 51 Tex. Civ. A. 249, 113 SW ape 
St. Louis Southwestern R. Co 
Smith, 49 Tex. Civ. A. 1, 107 SW 638: 
St. Louis, etca Rh. Co. iv. Byas, 12 Tex. 
Civ. A. 657, 35 SW 22. 

Utah.—Denkers v. Southern Pac. 
€0:,"52° Utah 18,:171 P 999. 

Vt.—Le Febvre vy. Central Vermont 
R..Co., 97 Vt. 342, 123 A 211; Goyer 
vy. Central Vermont R. Cos 96 Vt. 208 


118 A 874; Wood v. Central Vermont 
R. Co, 89°'Vt. 321,95 “A 641, 


Va.—Norfolk, etc., R. Co. v. Kelley, 
153 Va. 713, 151 SE 121; Southern R. 
Co. v. Clarke, 106 Va. 496, 56 SE 274. 


Wis.—McDermott v. Chicago, etc., 
R. Co., 91 Wis. 38, 64 NW 430. 


_{a] Thus it has been held a ques- 

tion for the jury: (1) Whether a com- 
pany, obtaining a permit to change a 
grade crossing on condition that open- 
ings in the pavement should be re- 
filled and the pavement replaced, neg- 
ligently failed, on finishing the work, 
to replace the pavement. © 
v. New York City,.163 App. Div. 195, 
148 NYS 63. (2) Whether a crossing 
was so constructed that an accident 
would probably result from the wheels 
of a wagon falling into a space be- 
tween the sides of the planks an'd the 
sides of the rails, which should have 
been guarded against by the com- 
pany. Marfilues v. Philadelphia, etc., 
R. Co. 227 Pa. 281, 75 A 1072. (3) 
Whether a highway was restored to 
its proper condition as required by 
statute. St. Louis, etc., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI917A 543. 
(4) Whether a hole or depression at 
the crossing was such a defect as to 
render the company negligent. Durr 
v. New York Cent., etc., R. Co., 184 N. 
¥. 320, 77 NE 397. (5) Whether a 
pier ina highway supporting an over- 
head bridge was maintained in sueh 
manner as to afford security for life 
and property. Barrett v. Southern 
Pac. Co, "207 Cal. 154,277 PP 481. 


[b] ‘Ap is also question whether 
railroad was negligent: (1) In rais- 
ing the grade of its track, putting in 
steps, and leaving them unprotected 
and without any light to show their 
location in the nighttime. Cincinnati, 
Co., v. Claire, 6 Ind. A. 390, 33 

(2) In delaying for a cer- 
tain length of time to put railings 
to approaches to crossing. Kyne v. 
Wilmington, ete., R. Co., 13 Del. 185, 
14,A 922. (3) In failing to block a 
space underneath the ball of the rail 
at a street crossing. Gibson v. Chi- 
cago Great Western R. Co., 117 Minn. 
142, 134 NW 516, 38 LRANS 184, 
AnnCasi1913C 1268. (4) In failing to 
maintain rails at a crossing substan- 
tially level with the planking. Bel- 
shan v. Illinois Cent. R. Co., 117 Minn. 
110, 1834 NW 507. (5) In’ failing to 
maintain sufficient railing on a paves 
over track. Norfolk, ete., R. 
Kelley, 153 Va. 713, 151 SE 121. 6) 
In making an elevation of two. or 
three inches between the road sur- 
face and the top of the plank used in 
the construction of the crossing. Pe- 
terson v. Chicago, ete., R. Co., 185 
Iowa 378, 170 NW 452. (7) In main- 
taining, at a place where sleighs must 
cross the highway at a sharp angle, 
a crossing having planks between 
rails which were about:an inch and a 
quarter‘below the top of the rails. 
Bechard v. Rutland R. Co., 183 App. 
Div. 332, 170 NYS 394, 


[c] Where rails are inch higher 
than planking and cinder beds form- 
ing the roadway, it cannot be said 
as a matter of law that the railroad 
crossing is not defective. McDer- 
mott v. Chicago, ete., R. Co., 91 Wis. 
38, 64 NW 430. 


{d]| Whether maintaining open 
frog in sidewalk is negligence is a 
question for the jury. Friess v. New 
York Cent., etc., R. Co., 67 Hun 205, 22 
eT. 104 [aff 140 N. Y. 689, 35 NE 


[e] Whether keeping crossing cov- 
ered with snow is included in the rail- 


‘road company’s duty to keep the high- 


way ina safe condition for public use 
by those driving sleighs is a ques- 
tion for the jury. Dickey y. Boston, 
ete: Rs Coe ORN i, Se, tag aca oe 


Hayman 5 


{f] Whether taking up during win- 
ter the planks next the rails so as to 
leave a space of ten inches between 
the rail and the planking, whereby 
plaintiff's cutter is overthrown, is 
negligence is a question for the jury, 
where such space is left to prevent 
the derailing of trains by the forma- 
tion of ice between the planking and 
the rail, and it does not appear that 
less space would not have _ sufficed. 
Lowell v. Central Vermont R. Co., 15 
App. Div. 218, 44 NYS 193. 


{g] Evidence held insufficient to 
go to jury on question of negligence 
in maintenance of crossing.—St. Lou- 
is-San Francisco R. Co. v. Baehler, 26 
F. (2d) 26; Hunt v. North Carolina 
R. Co., 170 N. C. 442, 87 SE 210; King 


v. Houston Belt, etc., R: Co., (Tex. 
Civ. A.) 242 SW 1060. 
9. U. S.—Northern Pac. R. Co. v. 


Chervenak, 203 Fed. 884, 122 CCA 178; 
Chicago, etc., R. Co. v. Prescott, 59 
Fed. 237, 8 CCA 109, 23 LRA 654. 


D. C.—Baltimore, ete., R. Co. v.- 
Webster, 6 App. (D. C.) 182. 


Ga.—Seaboard Air Line R. Co. v. 
Blackshear, 11 Ga. A. 579, 75 SE ae 


Ill.—McNaught v. Hines, 220 Ill. 
15 [rev on other grounds 300 Ill. iét, 
133 “(NE 53]. 


Kan.—Atchison, ete., R. Co. v. Mor- 
ris, 64 Kan. 411, 67 P 837. 


Ky. og ui Illinois Cent. R. Co., 
159 Ky. 492, 167 SW 875. 


Mich.—Lewless v. Detroit, ete., R. 
Co., 65 Mich, 292, 832 NW 790. 


N. Y.—Chapman y. New York Cent., 
Soe R. Co., 41 App. Div. 618, 58 NYS 
‘ 


N. C.—Dickey v. Atlantic Coast Line 
R.. Go., (196- N.C. 726,147 SE 15. 


Okl.—Missouri, ete., R. Co. v. Pe- 
rino, 89 Okl. 136, 214 P 907. 


S. C.—Bober v. Southern R. Co., 151 
S.. ©. °469):. 149: "SEY 257%) Prescott) ve 
Hines, 114 S. C. 262, 103 SE 548. 


Tex.—Wichita Valley R. Co. v-: 
Southern Casualty Co., (Civ. A.) 273 
Sw 680 [rev on other grounds 
(Commn. A.) 284 SW 940]; Freeman 
v. Terry, (Civ. A.) 144 SW 1016;. Wel- 
borne v. Gulf, ete., R. Co., 35 Tex. Civ. 
A. 401, 80 SW 653; Locke v. Interna- 
tional, ete, R. Co., 25 Tex. Civ. A. 
145, 60 SW 314. 


[a] Whether cars were permitted 
to stand in such a way as to obstruct 
view at a crossing is a question for 
the jury where the evidence is con- 
flicting. Chapman vy. New York Cent., 


oa R. Co., 41 App. Div. 618, 58 NYS 
[b] Where circumstances are such 


that reasonable persons might enter- 
tain different views as to whether the 
obstruction was justifiable, the ques- 
tion whether or not the obstruction 
was negligent is a Gu Sekian for the 
jury. Chicago, etc. Co. v. Pres- 
fea 59 Fed. 237, 8 cok 109, 23 LRA 


[e] Whether crossing was. ob- 
structed for unreasonable length of 
time or in violation of statute is a 
question to be determined by the jury. 
Trent v. Norfolk, etc., R. Co., 167 Ky. 
319, 180 SW 792’: Baltimore, etc., R. 
Co. v. State, 141 Md. 520, 119 A 244; 
Burns v. Delaware, etc., Co., 110 App. 
Div. 592, 92 NYS 509; "Dickey v. At- 
lantic Coast Line Res Cove 96) INGOs 
726, 147 SE 15; Pinckney: v., Atlantic 
Coast Line R. Co., 147 S. C. 227, 145 SE 
135; Miller -v. Atlantic “Coast Line 
R. Co., 140 S. C. 123,°188 SH 675. 


[ad] Applicability of city ordinance 
prohibiting leaving of stationary cars 
at grade crossings is for the jury in 
an action for injuries to a person 
crawling between cars blocking cross- 
ings, an'd hurt when the cars started 


Sc nC 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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crossing ;'° or whether it used the proper degree 
of care and diligence in respect of persons attempt- 
ing to pass through, over, or around such obstrue- 
tions.1? On the other hand, where there is no dis- 
pute as to the condition of a crossing!” or only one 
conclusion can be drawn from the evidence relating 
to such condition,!® the question of negligence is for 
the court; and, where it is shown that obstructions 
near a crossing alleged to havé resulted in the in- 
jury complained of were on adjoining property and 
not maintained by the company, a demurrer to the 
evidence should be sustained.14 Where the evidence 
shows that the obstruction could have been avoided 
by the exercise of proper care and diligence, such 
question should not be sttbmitted to the jury, as it 
is the duty of the court in such ease to instruct the 
jury as a matter of law that such obstruction is un- 
authorized and illegal.?® 


[§ 2031] (3) Signboards. Although there is no 
statute requiring the maintenance of a sign at a 
crossing “look out for the cars,” it may be a ques- 
tion for the jury whether such precautions should 
not be taken at a very dangerous crossing.1® And 
whether the maintenance of a stop, look, and listen 
sign at one end of a covered bridge, one hundred and 
eighty seven feet from the railroad track instead of 


in motion. Glenn v. Southern R. Co., 
145 S. C. 41, 142 SE 801. 


e held sufficient to go|0n the crossing through the instru- 
to hee ot qubetiens of negligence . mentality of the railroad was for the | left with the jury.” 


Reinert v. Atlantic City R. Co., 
5 N. J. Misc. 334, 399, 136 A 300. 246, 


Obstructing view of tracks.— li. 


obstructing view by standing freight | JUTY. 
ears. June vy. Grand Trunk Western 
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pera teted to remain on the tracks, 
the question whether the iron was] ligent to place an obstruction upon the 
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near the crossing, the view of which was obstructed, 
is a‘sufficient warning to persons approaching the 
railroad crossing without opportunity to observe the 
track until within a few feet of it is a question for 
the jury.!7 

[§ 2032] (4) Flagmen, Watchmen, Gates, and 
Signals at Crossings—(a) In General. As elsewhere 
shown, a railroad company is under no duty to main- 
tain flagmen, watchmen, gates, or warning signals, 
etc., at crossings not more than ordinarily dangerous 
unless this is required by statute or ordinance,'® and 
negligence cannot be predicated upon a mere omis- 
sion to do so.!® Different considerations apply, 
however, if it is shown that the crossing at which 
the accident occurred was peculiarly and unusually 
dangerous and hazardous to the traveling public by 
reason of such circumstances as the populous nature 
of the place where it is located, the amount of travel 
over the crossing, the frequency of trains, the num- 
ber of tracks, the movement of unattended cars over 
the crossing, obstructions to view or sight, steep 
grades in the highway toward the crossing, and the 
hike.*° Whether a crossing is of this character is 
a question for the determination of the jury on the 
evidence.2+_ And while there is some authority to 
the contrary,?? it is generally held that if the jury 


train. Whether it is necessary or neg- 


right of way is another matter to be 


Chicago, etc., R. 
Co. v. Williams, 56 Kan. 333, 337, 43 4 5 


Smith v. Savannah, etc., R. Co. Be 


R. Co., 232 Mich. 449, 205 NW 181. [d] 


{f] Evidence held’ insufficient to 
go to jury on question of negligence 
in obstructing crossing with train. 
St. Louis-San Francisco R. Co. v. 
Guthrie, 216 Ala. 613, 114 S 215, 56 
ALR 1110; Magarian v. Chicago, ete., 
ECoy 193 Iowa 257, 186 NW 837. 


10. Kan.—dAtchison, etc., R. Co. v. 
Willey, 57 Kan. 764, 48 P 325. 

Ky.—Louisville, etce., R. Co. v. Lock- 
er, hes Ky. 578, 206 SW 780. 


. J.—Bray v. West Jersey, ete., R. 
Gan (Sup.) 116 A 171 [aff 98 N. Els L. 
148, 118 A 833]; Reinert v. Atlantic 
City R. Co., 5 N. J. Misc. 334, 399, 136 
A 300. 

N. D.—Chambers v. Minneapolis, 
etc., R. Co., 37 N. D. 877, 168 NW 824, 
AnnCas1918C 954. 

Pa.—Marsh v. Philadelphia, etc.,*R. 
Coy, 2607 Pa. 9536, 103 A 916. 


Tex.—Galveston, etc., R. Co. v. Mc- 
Crorey, (Civ. A.) 10 SW (24a) 1021 
{rev on other grounds (Commun. A.) 
23 SW (2d) 691]. 

And see cases infra this note. 


[a] Excavation in approach to 
crossing.—In an action for injury to 
an automobile and occupants running 
into an excavation across a crossing 
approach, defendant’s negligence is 
for the jury. tart v. Illinois Cent. 
R. Co., 241 Ill. A. 124 


[b] atone crosstles near cross- 
ing.— W here there is evidence tend- 
ing to show negligence in leaving 
loose crossties so close to the high- 
way at the crossing that they are 
likely to become an obstruction to 
travel over the highway and unrea- 
sonably endanger its safety, the ques- 
tion of defenidant’s negligence is for 
the jury. St. Louis-San Francisco R. 
Co. v. Thompson, 30 F. (2d) 586; 
Chambers v. Minneapolis, etc., R. Co., 
37 IN? 01D..23:.7 7501638. INWis 824, "AnnCas 
1918C 954. 

[ce] Iron falling from train on 
crossing.— W here an automobile 
crossing railroad tracks struck a 
piece of iron falling from a train and 


(1) It is ordinarily a question for the 
jury whether a railroad has been 
guilty of negligence in creating or 
permitting obstructions which pre- 
vent a view of the track by those ap- 
proaching a crossing. Greenstreet v. 
Atchison, etc., R. Co., 234 Ill. A. 339; 
Chicago, ete., R. Co. v. Stepp, 44 Ind. 
A. 358, 88 NE 343 (maintenance of 
shed and piling crossties on right of 
way obstructing view of track); Atch- 
ison, etc., R. Co. v. Willey,-57 Kan. 764, 
48 P 25 (allowing a hedge or grove 
of trees of sufficient height and densi- 
ty, to obstruct the view and prevent 
the hearing of trains by travelers on 
the highway to remain on the right of 
way at a country highway crossing); 


Johnson v. Quincy, etc., R. Co., (Mo. 


A.) 268 SW 902 (growth of weeds ex- 
tending from within three feet of the 
rail to a considerable distance shutting 
off view of track); Hill v. Norfolk 
Southern R, Co., 195 N. C. 605, 143 SH 
129 (piling crossties so as to obstruct 
view from highway); St. Louis-San 
Francisco R. Co. v. Simmons, 116 Okl. 
126, 242 P 151 (trees growing along 
right of way preventing view of ap- 
proaching train); Galveston, ete., R. 
Co. v. McCrorey, (Tex. Civ. A.) 10 SW 
(2d) 1021 [rev on other grounds 
(Commn. A.) 23 SW (2d) 691]; St. 
Louis, etc., R. Co. v. Allen, (Tex. Civ. 
A.) 296 SW 950 (permitting grass and 
weeds to grow on embankment on side 
of railway obstructing view of track). 
(2) “The railroad company should not 
allow any unnecessary obstructions 
upon its right of way near a public 
crossing which would obstruct the 
view of an approaching traveler nor 
of those in charge of the approaching 
engine and train. In the conduct 
of the business of the company, how- 
ever, it is necessary to place buildings 
and other structures and things upon 
the right of way, and therefore it can- 
not be arbitrarily said by the trial 
court that it is the duty of the compa- 
ny to keep its right of way at the 
crossing in question open and free 
from any obstruction which would ob- 
secure the vision of a traveler and pre- 
vent him from seeing an approaching 


84 Ga. 698, 11 SE 455; Patton v. Grand 
Trunk Western R. Co., 236 Mich. 173, 
210 NW 309; Stevens v. Wabash R. 
Co., (Mo. A.) 14 SW (2d) 506; Gesas 
v. Oregon Short Line R. Co., 33 Utah 
156, 93 P 274, 18 LRANS 1074. 


12. Peterson yv. Chicago, ete, R. 
Co., 185 Iowa 378, 170-NW 452. ‘ 


- 13. Denkers v. Southern Pac. Co., 
52 Utah 18, 171 P 999. 


_14. Coleman y. St. Louis-San Fran- 
cisco R. Co., 130 Kan. 325, 286 P 254. 


15. Ranch v. Lloyd, 31 Pa. 358, 72 
AmD 747. 

16. Winstanley v. Chicago, etc., R, 
Co., 72 Wis. 375, 39 NW 856. 


17. Wanner v. Philadelphia, etc., Ps 
Co., 261 Pa. 273, 104 A 570. : 


18. Validity of regulations, ques 
tion for court see supra § 2026 


19. See supra § 1788 et seq. 
20. See supra § 1788 et seq. 


21. Illinois Cent. R. Co. v. Peebles, 
216 ee 9, 287 SW 574; Louisville, 
etc. Co. v. Sawyer, 114 Tenn. 84, 
86 ow 386, 69 LRA 662; Missouri, 
ter. Co. v. Long, (Tex. Civ: A.) 
Hines v. Hodges,: 
(Tex. Civ. A.) 238 SW _ 349; Mis- 
souri, etc., R. Co. v. Oslin, 26 Tex: 
Civ. A ~ 370, 63 SW 1039 

22. See cases infra this note. 

[a] In New York (1) contrary.to: 
the general trend of authority as 
subsequently shown in this section, it. 
has been uniformly held that it is. 
erroneous to submit to the jury the 
question whether it is the duty of.a 
railroad company under the circum- 
stances of the case to take extra pre- 
cautions to avoid injury at particu- 
lar crossings by stationing flagmen 
or by maintaining gates or signals by 
lights, automatic bells, ete. Hough-, 
kirk v. Delaware, etc., Canal Co., .92° 
N. Y. 219, 44 AmR 370 [rev 28 Hun: 
407]; McGrath v. New York Cent., 
etc; he Cos 63) NN. Y.n.o22s 2 Wieberews 
New York Cent.*R. Co., 58 N. Y. 451; 
Grippen v. New York Cent. R. Co., 
40° N: Y. 34; Beisiegel v. New York 
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find that the crossing is of the nature under consid- 
eration, it is also for them to determine from all the 
circumstances in the case whether, in the exercise of 
reasonable care, precautions other than signals from 


Cent. R. Co., 40 N. Y. 9; Gilliland v. 
Delaware, etc., R. Co., 207 App. Div. 
509, 202 NYS 710: Case v. New York 
Cent., etc., R. Co., "75 Hun 527, 27 NYS 
496; "Crawford v. Delaware, etc., R. 
Co., 55 N. Y. Super. 50. (2) ‘Omission 
to take one or more of these precau- 
tions, it is said, may be proved as 
one of the circumstances under which 
the train was moved and by which the 
degree of care requisite in its han- 
dling and running may be affected; so 
that the question never is whether 
there should have been a flagman, or 
whether one ought to have been sta- 
tioned at the crossing, but whether, in 
view of his presence or absence, the 
train was moved with prudence or 
negligence. Houghkirk v. Delaware, 
ete., Canal-Co., 92 N. Y.. 219, 226, 44 
AmR 370; McGrath v. New York 
Cent., etc., RATCO;, 63) NVPYe2622) 18C3)) 
Reasons for the foregoing views are 
as follows: “If it were established 
as law, that the omission of any par- 
ticular act—which, from the amount 
of travel at crossings, a jury might 
think required by the public safety— 
was negligence, a railroad company 
would never know when it was safe 
from that imputation. For, no matter 
how carefully it observed the require- 
ments of the statute, or conducted it- 
self in other respects, if it omitted 
any one act, which the caprice, or 
sympathy, or prejudice of a jury 
might think required for the public 
safety, the omission would constitute 
negligence, an'd subject it to all the 
‘consequences.’ Beisiegel v. New 
WorksCent. Ry 'Co,.540 N.Y. 295 265.. e Lt 
is for the legislature, and not for a 
jury, to determine what signals a rail- 
road should be required to give. If 
it were left to the jury, the railroad 
managers could never know what they 
ought to do in conducting their busi- 
ness; for juries would differ in their 
notions, and what one jury would pro- 
nounce a sufficient and proper safe- 
guard might be regarded as utterly 
worthless by another. The conse- 
quence would be that no prescience 
could protect the railroad managers.” 
Hollender v. New York, etc., R. Co., 
14 Daly 219, 223, 6 NYSt 362,) 19 Abb 
NCas_ 18. (4) Nevertheless, it has 
been held that, where a railroad main- 
tains flagmen and automatic bells, it 
holds out an assurance of safety when 
the bell is not ringing and the flagman 
not present, and that, where one is in- 
jured at a crossing at a time when the 
flagman was absent and the bell not 
ringing and when no other warning 
was given, the negligence of the com- 
pany is a question for the jury. 
Brender v. New York, etc., R. Co., 188 
App. Div. 314, 177 NYS 469. (5) And 
it has also been held that, where a 
railroad has installed gates at a cross- 
ing, the duty of operating the gate 
in such a manner as to afford reason- 
able protection to a traveler upon a 
highway who is reasonably careful 
himself rests with the company, and 
when the gate is open and a traveler 
passes through upon the track anid is 
injured, it is a question for the jury 
whether allowing the gate to be open, 
even if opened by a stranger, is neg- 
ligence on the part of the company. 
Haywood v. New York Cent., etc. R. 
@o., AS NYS 177 [aff 128 N. Y. 596 
mem, 28 NE 251 mem]. 


{[b] In Indiana (1) as in New 
York, it has been decided in effect by 
the supreme court of that state and 
by some of the decisions of the ap- 
pellate court that, while the absence 
of watchmen or of gates may be con- 
sidered aS a circumstance attending 
the operation of the train from which 
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crossing 


to determine, in connection with the 
amount of travel over the crossing 
and all other circumstances, whether 
the operation of the train in the man- 
ner and at the speed that it was op- 
erated was negligence, there is no 
positive duty resting on the com- 
pany to maintain a watchman or 
gates at a crossing, and a submission 
to the jury of the question of the 
company’s negligence in failing to 
maintain a watchman or gates at the 
crossing is error. Terre Haute, etc., 
Tract. Co, v... Phillips, :191 Ind. $74, 
388, 132 NE 740 [disappr dicta to the 
contrary in Pittsburgh, ete., R. Co. 
v. Tatman, 72 Ind. A. 519, 122 NE 
357]; Chicago, etc., R. Co. v. Ellis, 
83 Ind. A. 701, 149 NE 909; 


Chicago, 
etc., R. Co. v. Biddinger, 63 Ind. A 
30, 113 NE 1027. Compare Pitts- 
burgh, etc., R. Co. v. Nichols, 78 Ind. 


A, 361, 130 NE 546, 550 (“Whether a 
particular crossing presents such a 
peculiarly hazardous condition as 
that the absence of gates consti- 
tutes a violation of the duty to use 
due care may ultimately become a 
question for the jury under proper 
instructions’). (2) Commenting on 
decisions of other states, the su- 
preme court said: “A line of deci- 
sions by courts of other states have 
declared that where a train or car 
was operated over a crossing at such 
a speed, and under such circum- 
stances of obstructions to view and 
frequency of the passage of travel- 
ers that thhere was grave danger of 
injuring persons using the highway 
with due care, unless they were 
warned of the approach of the train 
or car by a watchman or bell or 
other special device, the jury might 
find that the failure to provide the 
watchman or bell or other special 
warning ~* constituted negligence. 
Many if not all of these cases were 
correctly decided upon the _ facts 
therein presented, though the decla- 
rations of law were not accurate. 
To be guilty of negligence in operat- 
ing a car or train at a certain rate 
of speed under certain circumstances, 
over a crossing that is not protected 
by a watchman or-bell or other spe+ 
cial warning, is not the same as be- 
ing guilty of negligence in failing to 
station a watchman or bell or other 
signal at a crossing over which cars 
and trains might be operated more 
slowly and under other circum- 
stances with safety. Yet the two 
propositions are confused by many 
courts and writers of text-books.” 
Terre Haute, etc., Tract. Co. v.. Phil- 
lips, supra. 

23. Cal—Green vy. Southern Pac. 
Co., 53 Cal. A, 194, 199 P 1059. 


Conn.—-Pratt v. New York, etce., 
R. Co., 102 Conn. 735, 130 A 102 [rearg 


den: 103. Conn. 508, 181. A 395]. 
Ky.—Louisville, ete, R. Co. vy. 

Crockett, 232 Ky. 726, 24 SW (2a) 

580; Piersall v. Chesapeake, eten 


Co. 180 Ky. 659, 203 SW 551. 


Minn.—Engstrom Vv. Canadian 
Northern R. Co., 153 Minn. 46, 189 
NW 580, 190 NW 648; Hollister v. 
Hines, 149 Minn. 185, 184 NW 856; 
Zenner v. Great Northern R. Co., 135 
Minn. 37, 159 NW 1087. 


N. H.—Stocker v. Boston, 
Co., 88 N. H. 401, 148 A 68. 
Okl.—Wichita Falls, ete., R. Co. v. 
Groves, 81 Okl. 34, 196 P 676. 
Or.—Russell v. Oregon R., 
Co., 54 Or, 128,102 P6129. 


Eng.—Smith v. Southeastern R. 
Col, [LS96) Ui Os Bese 


ete; R. 


etc., 


t 
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trains such as ringing the bell and blowing the whistle 
should have been maintained by the company,”*® such 
as the stationing of a flagman or a watchman at the 
24 or the maintenance of railroad crossing 


Ont.—Lett v. St. Lawrence, etc., 
R. Co., 1 Ont. 545 [app allowed on 
other grounds 11 Ont. A. 1 (app dism 
LisCani S.C. 422518 

24. UU. S:—Panama R. Co. v. Pi- 
gott, 254 U.S. 5535 41 SCt 199, 65 Ta. 
ed. 400 [aff 256 Fed. 837, 168 CCA 


PES3); brie” RK. Cox avn Stewart, 40 F. 
(2d) 855; Northern Pac. R. Co. v. 
Moe, 13 1 Gd) 37175 - Galveston 
Wharf Co. v. Peterson, 11 F. (2d) 


775; Murphy v. Pennsylvania R. Co., 
1 ‘F.. (2a) 929; Bvans v..rie Rii Co; 
213 Fed. 129, 129 CCA 375; Lapsley 
v. Union Pac. R. Co., 50 Fed. 172 [aff 
51 Fed. 174, 2 CCA 149, 16 LRA 800]. 


eal = eneen v. Sout hepa Pacs7Go 
De? Cali A P94 1 99m 1059; 

Del.—Gray v. Pennsylvania R. Co., 
33 Del. 450, 139 A 66. 

Ga.—Central of Georgia R. Co. v. 
Barnett, 35 Ga. A. 528, 134 SE 126. 


Ida.—Fleenor  v. Oregon Short 
Line R. Co., 16 Ida. 781, 102 P 897. 


Ill.—Goodman v. Chicago, etc., R. 
Co., 248 Ill. A. 129; McMullen v. Il- 
linois Cent. R. Co., 234 Ill. A. 416; 


Chicago, etc., R. Co. v. Lane, 30 ll. 
A. 437 [aff 730 Tl. 116, 22 NE 5130 
Chicago, etc., . Co. v. Perkins, 26 
Hil. A. 67 [rev on other grounds 125 
DRT, AE NES AY. 


Iowa.—Love v. Ft. Dodge, ete., R. 
Co.,. 20% Iowa .1278,. 224 NW. 815; 
O’Brien v. Chicago, etc., R. Co., 203 
Iowa 1301, 214 NW 608; Hines v. 
Chicago, ete., R. Co., 196 Iowa 109, 
194 NW 188; Bradley v. Interurban 
R. Co., 191 Iowa 1351, 183 NW 493; 
Merchants’ Tranfsfer, ete., Co..v. Chi- 
cago, ete, R. Co., 170 Iowa 378,150 
NW 720; Tierney v. Chicago, etc., R. 
Co., 84 Iowa 641, 51 NW 175; An- 
naker vy. Chicago; -etc., -R. Co S$ 
Iowa 267, 47 NW 68. 


Ky.—Piersall v. Chesapeake, etc., 
R...Cos 180 /Ky.- 659;) 2038 Sw 55: 
Cincinnati; ete., R. Co. v. Champ, 104 
SW 988, 31 KyL 1054. 


Me.—Lesen v. Maine Cent. R. Co., 
Me. 85. 


Mich.—Folkmire v. Michigan Unit- 
ed R. Co., 157 Mich. 159, 131 NW 811, 
17. AnnCas 979; Staal v. Grand 
Rapids, etc., R. Co., 57 Mich. 239, 23 
NW 795. 


Minn.—Perkins vy. Chee etG,, Re 
Co.) 158 Minn. | US eo NW: 158: 
Moody vy. Canadian Northern R. Co., 
156 Minn. 211, 194 NW 639; Eng- 
strom y. Canadian Northern R. Co., 
1538 Minn. 46, 189 NW 580, 190 NW 
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68; Hollister v. Hines, 149 Minn. 
185, 184 NW 856; Bolinger We, St. 
Paul, ete, RR. Co., 36 Minn? 418, 3 


NW "856, 1 AmSR’ 680. 


Boe —Thomas v. Chicago, etc., R. 
, (A.) 271 SW 862 [aff 283 SW bry. 


ieee nee v. Northern Pac, R. 
Co., 36 Mont. 545, 93 P Eek 


Nebr: —Omaha,_ ete Comeva 
Brady, 39 Nebr. 27, 57 NW 767. 
H.—Huntress v. Boston, etce., 


N. 

Ri 'Co:, (66) Nes Ay) E85 ss 4eA 164 9 
AmSR 600. See Lewis v. Eastern R. 
So., 60 N. H. 187 (whether a railroad 
company should warn persons of the 
danger of passing a crossing when a 
locomotive near by is emitting steam 
is a question of fact). 


Oh.—Cleveland, ete., R. Co. v. Rich- 


erson, 19 Ohi, Cir, Ct, 835, LOVOh. Cir: 
Dec, 326. 

Okl.—St. Louis, RCo 
Wheeler, 108 Okl. 139° “335 12) 498: St. 
Louis, Sic! wee Comiw: Rundell, 108 
Ok. 132, 235 Pe 401 Sts Louis- San 


Seer eee eee ee eee see ease arena es ae ee rac eee e ase eee ei 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2032] 


gates?® or of devices at crossings for the giving of 
signals?® by lights,27 bells,28 or gongs.?° 
foregoing doctrine has been held to apply, even 
though the maintenance of gates, flagmen, ete., is 
not required by any statute, ordinance, or order of 
the railroad commission,®® and also in jurisdictions 
where the violation of such a requirement is not neg- 
And it has been held to apply, al- 


ligence per se.*! 


Francisco R. Co. v. Robinson, 99 Okl. 
2, 225 P 986; Wichita Falls, etc., R. 
Co. v. Groves, 81 Okl. 34, 196 P 676. 


Or.—Russell v. Oregon R., etce., 
Co., 54 Or: 128, 102 P 619. 


Pa.—Lederman vy. Pennsylvania R. 
oak 165 Pa. 118, 30 A 725, 44 AmSR 


S. ©.—Pinckney v. Atlantic Coast 
Pines ReeCo, LA 7S. C227; 145° SH 
135; Miller v. Atlantic Coast Line R. 
Cos. 140 "S2-C. 123% 138° SHi 675 [eer- 
tiorari den sub nom, Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Cadlli- 
son v. Charleston, ete., R. Co., 106 S. 


GC. 123, 90 SE" 260. 
Tenn.—Hines v. Partridge, 144 
Tenn. 219, 231 SW 16. 
Tex.—Missouri, ete., R. Co. v. Ma- 


gee, 92 Tex. 616, 50 SW 1013 [aff 
CCive A.) 749 SW. 25615. Chicago, etes, 
R. Co. v. Zumwalt, (Commn. A.) 239 
SW 912 [aff (Civ. A.) 226 SW 1080]; 
Hoy v. Texas Cent. R. Co., (Civ. A.) 
18 SW (2d) 948 [rev on other 
grounds (Commn. A.) 24 SW (2d) 
18]; Galveston, ete., R. Co. v. Mur- 
phy, (Civ. A.) 297 SW 593; Hines v. 
Hodges, (Civ. A.) 238 SW 349; Baker 


v. Hodges, (Civ. A.) 231 SW 844; 
‘Texas, etce., R. Co. v. Pearson, (Civ. 
A.) 224 SW 708 f[rev on other 


grounds (Commn. A.) 238 SW 1108]; 
Southern Pac. Co. v. Walker, (Civ. 
A.) 171 SW 264; Texas, et¢g., R. Co. 
v. Cunningham, (Civ. A.) 168 SW 


428; Texas Midland R. Co. v. Wig- 
gins, (Civ. A.) 161 SW 445; Missouri, 
ete., R. Co. v. Hurdle, (Civ. A.) 142 


Missouri, ete., R. Co. v. 
Bratcher, 54 Tex. Civ. A. 10, 118 SW 
1091; Central Texas, etc., R. Co. -v. 
Gibson, (Civ. A.) 83 SW 862 [aff 99 
Tex. 98, 87 SW 814]; International, 
ete., R. Co. v. Jones, (Civ. A.) 60 SW 
978. 


Wis.—Bluhm v. Byram, 
346, 214 NW 364. 


Can.—Lake Erie, etc., 
Barelay, 30 Can. S. C. 36 


Ont.—Lett v. St. Lawrence, 
Re Co, & Ont, 546; 


[a] Statement of rule by. United 
States supreme court.—‘‘As a gen- 
eral rule, it may be said that whether 
ordinary care or reasonable prudence 
requires a railroad company to keep 
a flagman stationed at a crossing 
that is especially dangerous, is a 
question of fact for a jury to deter- 
miné, under all the circumstances of 
the case, and that the omission to 
station a flagman at a dangerous 
erossing may be taken into account 
as evidence of negligence.” Grand 
Trunk R. Co. v. Ives,.144 U. S. 
421, 12 SCt 679, 36 L. ed. 485. 


{b] Z%ividence held sufficient to go 
to jury on question of negligence in 
failing to maintain gate or flagman. 
Hubbard v. Boston, etc., R. Co., 162 
Mass, 132, 38 NE 366. 


tel Evidence held insufficient to 
o to jury on question of negligence 
in failing to maintain flagman or 
watchman. O’Brien vy. Chicago, etc., 
R. Co., 203 Iowa 1301, 214 NW 603; 
Hume v. Duluth, etc., R. Co., 149 
Minn. 245, 183 NW 288; Robinson v. 
Houston Belt, etc., R. Co., (Tex. Civ. 
A.) 23 SW (2a) 894; Louisiana R., 
etc: (Conv. Loudermilk, (Bex, ' Civ: 
A.) 295 SW 193; Baker’ v. Streater, 
(Tex. Civ. A.) 221 SW 1039; Stubley 


193 Wis. 
Rey Com Vs 
0. 


ete., 


RAILROADS 


And the 


Vv.) London; ‘eteuuR.' Cos Deka Exch: 
13; Lake Brie, ete., Co. v. Bar- 
clay, 30° Can. S2:C)ts¢0- 


25. U. S.—Panama R. Co. v. Pi- 
£ott, 254 U.vS 552, 4)" SCtl99) 652. 
ed. 400 [aff 156 Fed. 857, 168 CCA 
183]; Evans v. Erie R-Co., 213 Fed. 
129, 129 CCA 275; Lapsley v. Union 
Pac..R...Co., 50 Fed. 172 Taff bl Med: 
174, 2 CCA 149, 16 LRA 800]. 


Ga.—Central of Georgia R. Co. v. 
Barnett, 35 Ga, A. 528, 184 SE 126. 


Ida.—Fleenor v. Oregon Short Line 
Ro Go, 26 [dar 781, 102 e897, 


Iowa.—Bradley v. Interurban R. 
Co., 191 Iowa 1351, 183 NW 493. 


Mass.—Boucher v. New York, etce., 
R. Co.,, 196. Mass:-355;- 82 NE 25, (13 
LRANS 1177. 


Minn.—Moody vy. Canadian North- 
ern R. Co., 156 Minn. 211, 194 NW 
639; Engstrom vy. Canadian North- 
ern R. Co., 153 Minn. 46, 189 NW 580, 
190° NW 68; Gowan v. McAdoo, 143 
Minn. 227, 173 NW 440. 


N. C.—Blum vy. Southern R. Co., 
187 N. C. 640, 122 SE 562. 


Okl1.—Wichita Falls, ete., R. Co. v. 
Grover, 81 Okl. 34, 196 P 676. 


Or.—Russell v. Oregon R., etc., Co., 
paLOr, 128, 102° 226195 


Pa.—Lederman v. Pennsylvania R. 
PA 165 Pa, 118, 30 A 725, 34 AmSR 


"hia eae €tcy ha COs; Ve, Pears 
son, (Civ. A.) 224 SW 708 [rev on 
other grounds (Commn. A.) 238 SW 


Eng.—Smith v. Southeastern R. 
Coy ELS96] IO Bis. 


[a] Leaving gate open without 
watchman.—Where a railroad has 
been in the habit of keeping a watch- 
man to open and close a gate at the 
approach of trains, it is a question 
for the jury whether the company is 
not chargeable with negligence in 
leaving the gate open and fastened 


back and without a watchman. 
Adel ay etcs, Ro Cos-v., Killips; 
88 Pa. 405. 

[b] Evidence held insufficient to 


go to jury on question of negligence 
in failing to maintain gates at cross- 
ing. Hume vy. Duluth, etc., R. Co., 149 
Minn. 245, 183 NW 288; Robinson v. 
Houston Belt, ete., R. Co., (Tex. Civ. 
A.) 23 SW (2d) 894. 

26. Cal.—Marchetti v. Southern 
Pace Co. 204) (Cali sono, 269) ba 29* 
Green v. Southern Pac. Co., 53 Cal. 
A, 194, 199 -P 1059. 

Ky. emGiteiniatt: ete:, “R. Co: 
Champ, 104 SW 988, 31 KyL 1054. 


Md.—State v. Norfolk, etc., R. Co., 
151 Md. 679, 135 A 827. 


Mo.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 317 Mo. 1096, 298 
Sw 795. 


Oh.—Dayton, ete., Electric Co. v. 
Bradford, 19 Oh. A. 266. 


Or.—Russell v. Oregon R., etc., 
Co., 54 Or. 128, 102° P 619. 
Tex.-—Hoy v. Texas, etc., R. Co., 


(Give A) cuts) SWE (24) 948 [rev on 
other grounds (Commn. A.) 24 SW 
(2d) 18]; Galveston, ete., R. Co. v. 
Murphy, (Civ. A.) 297 SW 593. 
And see cases infra notes 27-29. 
[a] Evidence held insufficient to 
go to jury on question of negligence 
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though the facts are undisputed, if they are of such 
a nature or pertain to such a matter that different 
intelligent and honest minds might exercise different 
judgments upon them.*? 
no evidence is adduced to show that the crossing is 
more than ordinarily dangerous, a jury would not 
be warranted in finding that a railroad should main- 
tain extra precautions of the character considered ;** 


On the other hand, where 


in failing to maintain automatic bells 
or other signal devices at crossings. 


Hume v. Duluth, ete., Con lve 
Minn. 245, 188 NW 288; Robinson v. 
Houston Belt, etc., R. Co., (Tex. Civ. 


A.) 23 SW (2d) 894. 


27. Russell v. Oregon R., ete., Co., 
54 Or. 128, 2 P 619; Miller ¥: 
Pennsylvania R. Co., 299 Pa. 638, 149 
A 85; Pinckney v. Atlantic Coast 
Line R. Co., 147 S. C. 227, 145 SE 135; 
Hoy v: Texas Mexican R. Co., (Tex. 
Civ. A.) 183 SW (2d) 948 [rev on other 
oy oa (Commn. A.) 24 SW (2d) 

28. U. S.—Hartwell v. Delaware, 
etc., R. Co., 234 Fed. 112. 


Ill.—Goodman vy. 
Co., 248*Ill “A. 128. 


Ky.—Cincinnati, etc. R. Co. v. 
Champ, 104 SwW 988, 31 KyL 1054. 


Mich.—Folkmire vy. Michigan Unit- 
ed R. Co., 157 Mich. 159, 121 NW 811, 
17 AnnCas 979. 


Minn.—Gowan v. McAdoo, 
Minn. 227, 173 NW 440. 


Okl.—Wichita Falls, ete., R. Co. v. 
Groves, 81 Okl. 34, 196 P 677. _ 


Wash.—Swanson v. Puget Sound 
Electric Co., 118 Wash. 4, 202 P 264. 


[a] Automatic bells.—Where the 
tracks of two roads were parallel 
and it was customary to equip cross- 
ings with automatic bells to warn of 
the approach of a train, the absence 
of a bell did not establish the rail- 
road’s negligence as a matter of law. 
Hartwell v. Delaware, etc., R. Co., 
234 Fed. 112. 


{b] Evidence held sufficient to go 
to jury on question of negligence in 
failing to maintain signal bell. 
Bachman v. Quincy, ete., R. Co., 310- 
Mo. 48, 274 SW 764. 


29. Teague v.. St. Louis South- 
western R. Co., 36 F. (2d) 217: [cer- 
tiorari den 281 U. S. 733 mem, 50 
SCt 248 mem, 74 L. ed. 1149 mem]; 
Blum vy. Southern Ri. Costs Nees 
640, 122 SE 562. 


30. Ida.—Fleenor v. Oregon Short 
Line R. Co., 16 Ida. 781, 102 P 897. 


Me.—Lesan v. Maine Cent. R. Co., 
Th Me? 185. 


Mass.—Boucher v. New York, etc., 


Chicago, ete., R. 


143 


R. Co., 196 Mass. 355, 82> NB 15,993 
LRANS 1177. 
Minn.—Gowan __v. McAdoo, 143 


Minn, 227, 173 "NW 440. 
N. C.—Blum v. Southern R. Co., 187 
N. C. 640, 122 SE 562. 
Okl.—Wichita Falls, ete., R. Co. v. 
Groves, 81, Okl. 34, 196 P 677. 
Tex.—Tisdale v. Panhandle, ete., 
R.-Co., (Commn. A.) 228 SW 183 [aff 
(Civ. A.) 199 SW 347]. 


31. Hines v. Partridge, 144 Tenn. 
219, 231 SW 16. 


Analogous decisions see infra § 
2037. 

32. Lesan v. Maine Cent. R. Co., 
Tite Mes 8b. 


3c. Grand? Trunk eR: Com vaeives, 
144 U. S. 408, 12 SCt 679, 36 L. ed. 
485 [aff 35 Fed. 176]. 


{a] Thus, in an action for death 
at a street crossing in a town, plain- 
tiff had the burden of proving negli- 
gence in failing to maintain a gate 
or flagman, not required by the town 
council, under Code (1919) § 3998, 


462 [52 0.J.] 


and accordingly it is proper to refuse to submit to the 
jury the question of defendant’s negligence in failing 
to do so,?# and erroneous to submit such question.*® 


[§ 2033] (b) Sufficiency of Gates and Devices 
It is ordinarily a question for the 
jury whether the railroad company was negligent in 
allowing gates or devices installed at crossings for 
warning travelers of the approach of trains to get 
out of order so that they fail to serve the purposes 
for which they were installed,*® and whether it was 
negligent in failing to notify travelers that they are 


Used for Signals. 


out of order.?* 


[§ 2034] (c) Whether Flagman, Watchman, or 
Gateman Was Negligent. It is ordinarily a ques- 
tion for the jury whether or not a flagman, watch- 
man, or gateman stationed at the crossing exercised 
the proper degree of care in:the performance of his 


and t'he jury had no right, in the ab- 
sence of evidence to substitute its 
own judgment for the judgment of 
the council and the railroad company. 
Norfolk, ete., R. Co. v. Wilkes, 137 
Va. ‘302, 119 ‘SE 122; , 


34. Tota v. Pennsylvania. Rao. 
104 N. J. L. 330, 140 A 671. 


Soe ealtimore,)) ete, - Ra (Cos. Vv: 
Adams, 10 App. (D. CG) 97; Million 
v. Louisville, ete., R. Co., 208 Ky. 


788, 271 SW 1085; "Engel v. Minneap- 


olis, etc.; R. Co., 149 Minn. 356, 183 
NW 842; Panhandle, etc., R.. Co. v. 
Tisdale, (Tex. Civ. A.) 199 SW 347 


{aff (Commn. A.) 228 SW 133]. 


86. Louisiana R., ete, Co. v. 
Loudermilk, (Tex. Civ. A.) 12 SW 
(2d) 824; Denkers v. Southern Pac. 
Ooze awwitahs oleae ls Pr O99 See 
Laury -v. Northern Pac. Terminal 
Co., 55 Or. 244, 105 P 881. Compare 
Kingsbury v. Boston, etce., R. Co., 


79 N. H. 203, 106 A 642 (mere failure 
of an automatic bell to ring at the 
approach of a train to a crossing does 
not authorize the inference that its 
failure to do so was due to defend- 
ant’s negligence, it being apparent 
that it may have been due to some 
eause for which defendant was not 
responsible, and it is error to submit 
to the jury the questjon of defend- 
ant’s negligence merely on evidence 
that the bell did not ring at the ap- 
proach to the crossing). 


[a] That railroad knew that gate 
at crossing was out of repair is some 
evidence for the jury that it was 
guilty of negligence. Brooks v. Lon- 
don, ete., R. Co.,\33 Wkly. Rep. 167. 


37. Record v. Pennsylvania R. Co., 
75 N. J. L. 311, 67 A 1040 [aff 76 N. 
J. L. 800,/72 A 62];. Napper v. West 


Jersey, ete., R. Co., 6 N. J. Misc. 1035, 
143 A 752. 
[a] Absence of lights on gates.— 


Where plaintiff, riding in a street in 
an automobile, collided with a trolley 
pole, as the result of a sudden turn, 
to avoid the’ gates of a railroad 
crossing which ‘had. been lowered, 
where the usual lights. on the gates 
were out, the absence of the lights 
usually attached, to the gates was 
sufficient evidence of negligence to 
make it a question for ete jury. 
Record v. Pennsylvania R. Co., 75 N. 
Heluoil, Gu A. 1040: fart. 76s Noss) I 
800, 72 A 62]. 


{[b] Failure to post notice at 
gates as warning.—Whether a rail- 
road, relying on train. signals and 
watchmen, fails to post a notice at 
crossing gates out of order as an ade- 
quate warning to travelers at the 
crossing is a, question for the jury. 
Napper v. West Jersey, etc., R. Co., 
6 N. J. Mise. 1035, 143’ A 752. 


38. Ala.—Cunningham Hardware 


—_—_— eS Yn———— 
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-| Oldenburg v. New York Cent., 
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evidence.*° 


duties at the time of the accident.*® 
so held where the evidence on the issue of negligence 
is conflicting?® and even though the absence of neg- 
ligence was supported by a preponderance of the 
And the rule has been applied in respect 
of such alleged negligent acts or omissions as the 
absence of a flagman or watchman at the crossing 
at the time of the accident;*! failure to give signals 
or warnings of the approach of a train,*? or of cars 
being switched and run over the crossing;** signal- 
ing to travelers to cross the track when a train is 


[8§ 2032-2034 


approaching ;*4 giving contradictory and confusing 


der them.*8 


Co. v. Louisville, ete., R. Co., 209 Ala. 
327, 96 -S 358. 
Ga.—Central of Georgia R. Co. 
Howell, 23 Ga. A. 269, 98 SE 105. 
Ill.—-Chicago, etc., R. Co. v. Clough, 
134 Ill. 586, 25 NE 664, 29 NE 184. 
Ind.—Lake Brie, ete. R. Co. v. 
Sanders, 72 Ind. A. 283, 125 NE 793. 
Iowa.—Buchanan v. Chicago, etce., 
R. Co., 75 Iowa 393, 39 NW 663. 
Mass.—Boucher v. New York, etce., 
R. Co., 196 Mass.’ 355, 82 NE 15, 13 
LRANS 777; Marks ve Fitchburg Re 
Con L55 Mass. 493, 29 NE 1148. 


Mini Nanas v. Grand Rapids, 


ete., R.. Co., 215 Mich. 37, 183 NW 
929; Steel v. Chicago, ete. ry PREG Os 
107 Mich. 516, 65 NW 573. 


Mont.—Riley y. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 


N. H.—Osgood v. Boston, 
Cos, .88 IN. Hy 2625-141 TA 1325 


N. J.—Wolcott v. New York, etc., 
Re Con 68, Nin Se he, (4216 9b 3 SAV 297s 
Tubello v. Delaware, etc., 
Ne Js La) Sab? CA 561 © 
lantic City’ R. Co., 66 N. J. 
A 547. 


N. Y.—Hurley v. New York Cent., 
CEC okt COs ao ON ELINA deo OP PUNDE Scones 
Shultz v. New York Cent., ete., R. 
Co, 69) Hun. 515; 23 NYS 509 [aft 143 
N. TY, 670 mem, 39 NE 21 mem]; 
ete., 
414, 


ete., -R. 


L. 307, 49 


Re Coy) 9 NYS? 419 fafl 124 Now: 
26 NE 1021]; Enders v. Lake Shore, 
CCR POCO ocauN ese LOL hake slg) MN Utes 
640 mem, 22 NE 1130 mem]. 


N. C.—Parker v. Seaboard Air 
Line R. Co., 181 N. C. 95, 106 SH 755. 


Pa.—Hoffman v. Pittsburgh, etc., 
R.,Co., 278 Pa. 246, 122 A 274; Gerg 
v. Pennsylvania R. Co., 254 Pa. 316, 
98 A 960; Philadelphia, ete, Re Cor 
v. Killips, 88 Pa. 405. 


Vt.—Germond y. Central Vermont 
R. Co., 65 Vt. 126, 26 A 401. 


Va.—Southern R. Co. v. Stockdon, 
106 Va. 698, 56° SH 713: 


Wash.—Patterson vy. Oregon-Wash- 
ington R., etc., Co., 118 Wash. 536, 
203 P 931; Ray v.. Hines, 118 Wash. 
530, 203° RP 929, 


Eng.—Stapley v. London, etc., R. 
Co., L. R. 1 Exch. 21; Clarke v. Mid- 
land ‘R.~Co., 43°... T. Reps N.S: 38i. 


Ont.—Armstrong Cartage, ete., Co. 
dan ceeee Drunk i. Co, 42) Ont, sb: 


39. Cunningham Hardware Co. v. 
Louisville, etc., R. Co.,°209 Ala. 327, 
96'S 358; State v. Norfolk, etc., in, 
Co., 151 Md. 679, 135 A 827; Baesens 
v. New York Cént. R. Co., 201 App. 
Div. 191, 193 NYS) 720; 


40. southern Re Cor 


v. Stockdon, 
106 ‘Va. 6938, 56 SE 713. ; 


signals;*° failing to lower gates when a train was 
approaching a crossing ;*°® 
until after a traveler had passed the gate and reached 
the track;*7 and lowering gates upon a traveler un- 


failing to lower them 


41. State v. Norfolk, ete., R. Co., 
151, Md. 679, 135 A 827; Baesens v. 
New York Cent., etc., R. Co., 201 App. 
Div.) 192; 193 NYS 57203 “Clarke™ ve 
pie megan R. Co., 438 L. Tv. Rep. N. S. 


42, Md.—State y. Norfolk, etc., R. 
Co., 151 Md. 679, 1385 A 827. 


N. H.—Osgood vy. Boston, 
Cox S3riNe “E+ 262) AAT Ae sae 


N. J.—Carleo v. Delaware, ete., R. 
Con LW Ne Ie L760 dene aoe 


N. C.—Parker vy. Seaboard Air Line 
R. Co., 9181 N. G:.95; 106° SE 755. 


Va.—Southern R. Co. v. Stockdon, 
106 Va. 698, 56 SE 7138. 


Wash.—Patterson v. Oregon-Wash- 
ington R., ete., Co., 118 Wash. 536, 
203 P 931; Ray v. Hines, 118 Wash. 
530, 202 P 929. 

[a] Evidence held sufficient to go 
to jury.—Hamilton “Metropolitan 
Soa R. Co., 114 Mo. A. 504, 89 SW 


43. 
RCo 


ete., R. 


Amedeo vy. Grand Rapids, ete., 
215 Mich. 37, 1838 NW 929. 


44. Ala.—Cunningham Hardware 
Co. v. Louisville, ete., R. Co., 209 
Ala. 327, 96 S 358. 


In eter Re "Eousove 
Sanders, 72 Ind. A. 283, "125 NE 793. 


N. J.—Smith vy. Erie R. Co., 7 N. 
J. Mise. 75, 144 A 166. 


Pa.—Hoffman v. Pittsburgh, ~ etc.; 
R. Co., 278 Pa. 246, 122 A 274; Gere 
v. Pennsylvania R. Co., 254 Pa. 316, 
98 A 960; Hamilton v. Philadelphia, 
ete., R. Co., 252 Pa: 615,.97 A. 850. 


Vt.—Germond v. Central Vermont 
R. Co.,. 65 .Vts 2265 26 Ae 4075 


[a] Evidence held sufficient to go 
to jury.—Dubuque Motor Express Co. 
Yao erae: 195 Iowa 1117, ,193) NW, 


45. Central of Georgia R. Co. v. 
Howell, 28 Ga, A. 269, 98 SE 105. 


46. Messinger vy. Pennsylvania R. 
Co., 215 Pa. 497, 64 A 682, 114 AmSR 
970; Bracken vy. Pennsylvania R. 
Co., 32 Pa. Super. 22. 


[a] Where it is admitted that 
gates were not lowered until after 
accident and is shown that this omis- 
sion was the proximate cause of the 
injury, it is error to submit to the 
jury the question of negligence in not 
lowering the gates. Seaboard Air 
Line R. Co. v. Twine, 149 Va. 362) 141 
SE 236; Seaboard Air Line R. Co. Vic 
Huling, 149 Va. 360, 141 SE 287; Sea- 
board Air Line R. Co. v. Terrell, 149 
Va. 344, 141 SE 231; Stapley v. ‘Lon- 
don, ete., R:-Co.) L. Re Bethe 21. 


47. Wishtewsid v. New York Cent. 
wn Co., 228 App. Div. 27, 238 NYS 


48. Director Gen. of Railroads, Vv. 


It has been 


§§ 2035-2036] 


[§. 2035] (5) Operation of Trains, Engines, or 
Cars—(a) In General. In accordance with princi- 
ples elsewhere considered,*® whether or not a rail- 
road company used proper care and precautions in 
the management or operation of its train or cars or 
engines in approaching or passing over a crossing 
at the time of the accident is generally a question 
for the jury to determine from all the circumstances 


of the particular case.°° 


Exceptional precautions to avert injury. Whether 
the circumstances are such as to require a railroad 
to take precautions other than and in addition to those 


State, 135 Md. 496, 109 A 321; Spel 
v. West Jersey, ete., R. Co., 86 Ds 
L. 298, 90 A 1100; Sgier Vv. Philadel. 


eee ete., R. Co., 260: Pa. 343, 103 A 
49. See york §§ 2026, 2029. 
50. Ariz—Davis v. Boggs, 22 


Ariz 407, eto, 116. 


Ark.—Cook v. Missouri Pac. R. Co., 
160 Ark. 523, 254 SW 680. 

Cal.—Krause y. Rarity, 
886; Stefanich v. Payne, 
210, 201 P 940. 

Ga.—Louisville, ete., R. Co. v. Arp, 
136 Ga. 489, 71 SE 867. 

Fla.—Southern R. Co. v. 

Fla. 948, 108 S 889. 


TIll.— Elgin, etc., 


(A.) 283 P 
54 Cal. A. 


Mann, 91 


R. Co. v. Lawlor, 


229 Ill. 621, 82 NE 407 [aff 132 Ill. 
A. 280]; Sat hes rae etes\ HR. Co; ove 
Chinsky, 92 Ill. 50. 

Ind. Betaccit et Roe Coe, Vi 


Nichols, 78 Ind. A. 361, [30 NE 546. 


Iowa.—Monson vy. Chicago,  etce., 
R. Co., 181 Iowa 1354, 159 NW 679. 


Ky. Chavaa nck: ete Rev COL. 
Pace, 106 SW 1176, 32 Kyl 806; Cin- 
einnati, etc., R. Co. v. Champ, 104 SW 
988, 31 Kyl 1054. 


Me.—Webb v. Portland, ete. R. 
Co., 57 Me. 117. 

Mass.—Bradley v. Boston, etc., R. 
.Co,, 2' Cush. 539. 

Minn.—Bolinger v. St. Paul, etc., 


Rm. Co., 36 
AmSR 680. 


Mo.—Dyer v. Kansas City South- 
ern R. Co., (A.) 25 SW (2d) 508; Owen 
Vv. Delano, (A.) 194 SW 756. 


Mont.—Nool v. Northern Pac. R. 
Co., 77 Mont. 456, 251 P 768. 


Nebr.—Williams v. Chicago, eic., 
R. Co., 78 Nebr. 695, 701, 111 NW 596, 
14 LRANS 1224, 78 Nebr. 701, 113 
NW 791. 


N. H.—Presby v. Grand Trunk R. 
Co., 66 N. H. 615, 22 A 554. 


N. Y.—St. John v. New York Cent., 
ete... Re ior, LES N) ¥.0241; 592NH. 33 
Doyle v. Pennsylvania, etc., Canal, 
ete., ©Co., 1389 N- ¥, 637, 34. NE. 1063; 
O’Mara v. Hudson River R. Co., 38 
N. Y. 445, 98 AmD 61; Letzter v. 
Ocean Electric R. Co., 192 App. Div. 
114, 182 NYS 649; McPeak v. New 
York Cent., etc., R. Co., 85 Hun 107, 
32 NYS 647; Travelers’ Ins. Co. v. 
Staten Island Rapid Transit R. Co., 
134 Misc. 6, 234 NYS 293; White v. 
New York Cent., etc., R. Co., 16 NYS 
788. 


Or.—Laury v. 


Minn, 418, 31 NW 856, 1 


Northern Pac. Ter- 


minal’ Co., 55 Or, 244, 105 P 881. 

Pa.—O’Reilly v. Pennsylvania R. 
Co., 40. Pa. Super. 66;. Metzler v: 
Philadelphia, €tc.,. Ru Co, 28 Pa: Su- 
ver. 180. 

Tenn.—Adcock v. R. Co., 3 Tenn. 
Civ. A. 128: 

Tex.—Louisiana R., Co 
Loudermilk, (Civ. A.) 295" "SW 193; 
Galveston, etc., R. Co. v. Murray, 


(Civ. A.) 99 SW 144. 


Va.—Virginia Electric, etc., Co. v. 
Oliver, 152 Va. 245, 146 SE 200. 


runaway team. 
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jury.®2 


Wash.—Mattingley v. 
Washington R., etc., Co., 
514, 280 P 46. 


Wis.—Sharp v. Milwaukee Electric 
a ete., Co,, 176- Wis. 340, 187, NW 


[a] Thus it is ordinarily a ques- 
tion for the jury whether defendant 
was negligent: (1) In failing to stop 
train before colliding with plaintiff's 
conveyance, which was drawn by a 
Chesapeake, etc., R. 
Co, v. Pace, 106 SW 1176, 32 KyL 
806. (2) In failing to stop train 
which collided with a stalled auto- 


Oregon- 
153 Wash. 


mobile. Nool v. Northern Pac. R. 
Co., 77 Mont. 456, 251 P. 768. °.(3) In 
following a regular train’) by ‘a 


freight within one hundred feet over 
a farm crossing. Philbrook v. Aroo- 
stook Valley R. Co., 119 Me. 599, 111 
A 579. (4) In leaving the engine in 
sole charge of a fireman who did not, 
on approaching the crossing, ring the 
bell or blow the whistle, as required 
by statute. O’Mara v. Hudson River 
R. Co., 38 N. Y. 445, 98 AmD 61. 


[b] Whether train is “well 
manned with experienced brakeman 
at their posts” within the meaning 
of a city ordinance is a question for 
the jury. Dahlstrom, v. St. Louis, 
ete., R. Co., 108 Mo. 525, 18 SW 919. 


[c] Whether steam was let © off 
negligently is a question of fact for 
the jury to determine under proper 
instructions from the court. Wil- 
liams v. Chicago, etc., 
Nebr. 695, 111 NW 596, 
1224, 78 Nebr. .701, 113 NW 1791; 
Presby v. Grand Trunk R. Co., 66 
N. H. 615, 22 A 554; Lewis v. Hast- 
ern R. Co:,°60 IN. H. 187: 


{d] Evidence held sufficient to go 
to jury on question of negligence in 
operating train. Freeman v. Schulz, 
SLi Colos¥53b,)' 256 \P.s3l3 "> Chicago; 
etc., R. Co. v. Schmitz, 211 Ill. 446, 
71 NE 1050 [aff 113 Tl. A. 295]; Mc- 
Conkey v. Pennsylvania R. Co., 251 
Jll. A. 299; Bradley v. Interurban R. 
Gory LoL Towa 1351, 188 NW 493; Chi- 
cago, ete., R. Co. vy. Armstrong, 168 
Ky. 104, 181 SW 957; Taliaferro v: 
Pere Marquette R. Co., 249 Mich. 
281, 228 NW 778; Grimes v. Pennsyl- 
vania R. Co., 289 Pa. 320, 1837 A 451. 


[e] Evidence held insufficient to 
go to ju on question of negligence 
in operating train. Klein v. United 
R., ete., Co.. 152 Md. 492, 137 A 306; 
George v. Kansas City Southern R. 
Co., (Mo. A.) 286 SW 130; Leader v. 
Northern Cent. R. Co., 246 Pa. 452 
92 A 696 


51. U. S.—Hrie R. Co. v. Wein- 
stein, 166 Fed. 271, ae os poe 


Gay, 
overr 200 Ky. 74, 
Southern R. Co. v. Thacker, 156 Ky. 
483, 161 SW 236; Cincinnati, etc., R. 
Co. v. Champ, 104 SW 988, 31 KyL 
1054 

Meee etouck v. Chicago, ete., R. 
Co., 58 Minn, 298, 59 NW 1022. 


Mo.—Connole v. Illinois’ Cent. R. 
Co., GA.) 21 SW) (2d) 907. 
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required by statute or customarily taken to avoid in- 
juries to travelers at crossings is a question for the 


[§ 2036] (b) Signals from Trains or Cars—aa. 
Whether Signals Were Given. 
principles elsewhere considered,®? it is ordinarily a 
question for the jury in actions for injuries inflictéd 
at railroad crossings whether or not the proper or 
statutory signals were given of the approach to the 
crossing of the locomotive, train, or cars which in- 
flicted the injury.®* 
there is some evidence that the signals were not giy- 


In accordance with 


And it has been so held where 


Ok1.—Missouri, Cole 
Stanton, 78 Okl. 167, Teo P 153. 


[a] Thus (1) where the crossing 
of a highway over a’‘railroad is ordi- 
narily very dangerous, and the cir- 
cumstances connected with the run- 
ning of the particular train make it 
still more dangerous, it is a question 
for the jury whether or not, under 
all the circumstances of the case, 
the railway company, in approaching 
the crossing. with its train, as well 
as giving the statutory signals, 
should not; in the exercise of reason- 
able care, take also other precau- 
tions to avoid injury to travelers 
upon the highway. Struck v. Chi- 
cago, ete., R. Co., 58 Minn... 298, 59 
NW 1022. (2) Where the track was 
curved, the view up the track from 
the approach to the crossing was, ob- 
structed by growth of weeds and an 
embankment, there was a dense fog, 
and the day was a hogliday, which 
fact was calculated to cause an un- 
usual number of people to be out on 
the highway, it was proper to sub- 
mit to the jury the question whether 
additional precautions to give warn- 
ing of the approach of the train other 
than the giving of the statutory sig- 
nals were required. Connole v. Illi- 
nois Cent. R. Co., (Mo. A.) 21 SW 
(2d) 907. 


52. See supra §§ 1, 4. 


53. U. S.—Chicago, ete. R. Co. va 
Divine, 39 F. (2d) 537 [certiorari den 
281 U. S. 765 mem, 50 SCt 464 mem, 
TAY Peds Sk 7T3: mem]; Central of 
Georgia R. Co. v. Watkins, at EY. (2d) 
710; Kline v. Pennsylvania Rios 
9 E. (2a) 290; Ginsberg v. Delaware, 
etches cos, 296 Fed. 439; Southern 
RIC omive Carroll, 138 Fed. 638, 71 
CCA 88. ; 

Ala.—Birmingham, Ro Come vc 
Campbell, 203 Ala, 296, ey S 546. 


Ark. —Chicago, etc R. Cote 
French, 27 SW (2d) 1021; Missouri 
Pac. R. Co. v. Williams, 180 Ark, 


453, 21 SW (2d) 858; Missouri Pac. 
R. Co. v. Johnson, 167 Ark, 464, 268 


Cal.—Bush vy. Southern Pac. 


Coy 
(Ac) 289 P 190; 


Badostain v. Pacific 
Electric R.'Co., 83 Cal.’ A. 290, 256. P 
56» Ellis v.. Central California 
Traet, Co.,. 387 Cal. A. 3909 14" Pi 40%, 


Ill.—Greenstreet v. Atchison, ete., 
Re iCo.,. 284), Ly “AS (339% Moore ya. 
Hines, 221 Ill. A. 589; Scranton v. 
Chicago;,,.ete, IR. 5 Co. 164 ars VAS 208 
Chicago Great Western R. Co. v. Mo- 
han, 88 Ill. A. 151 [aff 187 Ill. 281, 58 
NE 395]. 


Ind.—Grand Trunk Western R. Co. 
v. Reynolds, 175 Ind. 161, 92 NE 733, 
93 NE 850 [aff (A.) 90 NE 94]. 


Ky.—Cincinnati, ete, R. Co. v. 
Ross, 215 Ky. 114, 284 Sw 1015; Ken- 
tucky "TESCt.. etc., Co. v. Brawner, 
208 Ky. 310, 270 SW 825; Paducah, 
ete., R. Co. v. Hoehl, 12 Bush 41; 
Southern R..Co. v. Winchester, 105 
SW 167, 32 KyL 19; Chesapeake, etc., 
R. Co. v. Dupee, 67 SW 15, 23 KyL 
2349; Mobile, etc., R. Co. v. Roper, 
58 SW 518, 22 KyL 666. 
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en, although the preponderance of the evidence is to 
the contrary®* where different inferences may be 
drawn from the evidence®® or there is doubt as to the 


Me.—Ham vy. Maine Cent. R. Co., 


121 Me. 171, 116 A 261. 
Md.—Baltimore, ete., R. Co. v. 

Windsor, 146 Md. an 126° A 2195; 

Philadelphia, etce., v. Hoge- 


Co 
ao) 66 Md. 149, 7 win 105, 59 Ann 


Mass.—Lenihan v. Boston, ete., R. 
Co., 260 Mass. 28, 156 NE 857; Slat- 
tery v. New. York, etc., R. Co., 203 
Mass. 453, 89 NE 622, 133 AmSR ols 
Fitzhugh v. Boston, ete., R. Co., 195 
‘Mass. 302, 80 NE 792; McDonald v. 
New York Cent., etc., R. Co., 186 


Mass, 474, 72 NH 55; Dalton v. New 
York, etc., Ree Cos 184 Mass. 344, 68 
NE $30; Johanson v. Boston, etc., R. 
Co., 153 Mass. 57, 26 NE 426; Menard 
v. Boston, ete., R. Co., 150 Mass. 386, 
23 NE 214. : 


Mich.—Morgan v. Detroit, etc., R. 
Co., 234 Mich. 497, 208 NW 434; Stahl 
v. Michigan Cent. R. Co., 227 Mich. 
469, 198 NW 881; Mohrloch v. Detroit, 
etc., R. Co., 223 Mich. 586, 194 NW 
592; Grinnell v. Michigan Cent. R. 
Co., 124 Mich. 141, 82 NW 843. 


Minn.—Setosky v. Duluth, etc., R. 
Co., 1738 Minn. 7, 216. NW 245; Fink 
v. Northern Pac. R. Co., 162 Minn. 365, 
203 NW 47; Peterson v. Great Nor th- 
ern R. Co., 159 Minn. 308, 199 NW 3; 
Beanstrom vy. Northern Pac. R. Co., 46 
Minn. 193, 48 NW 778. 


Miss.—Columbus, ete., R. Co. v. Lee, 
149 Miss. 543, 115 S 782; Gulf, etc., 
Pade v. Carlson, 137 Miss. 613, 102 S 


Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2a) 481; Toene- 
boehn vy. St. Louis-San Francisco R. 
Co., 317 Mo. 1096, 298 SW 795; Hiatt 
v.- St. Louis-San Francisco R. Co., 
308 Mo. 77, 271 SW 806; Weller v. Chi- 
cago, etc., R. Co., 164 Mo. 180, 64 SW 
141, 86 AmSR :592; Dobson v. St. 
Louis-San Francisco R. Co., (A.) 10 
SW (2d) 528; Salisbury v. Quincy, 
etc., R. Co., (A.) 268 SW 896; Reid v. 
Schaff, (A.) 210 SW 85; Doyle v. Mis- 
souri, etc., R. Co., (A.) 185 SW 1175. 


N. H.—Phillips v. Boston, ete., R. 
Co., 81 N. H. 483, 128 A 809. 


N. J.—Fernetti v. West Jersey, etc., 
R. Co., 87 N. J. L. 268, 93 A 576; Tisch- 
man v. Erie R. Co., SE) INS Oly JL 793, 85 
A 1135 [aff 81 N. Aja ith 268, 81 A 114]; 


Quinn v. West Jersey, etc., R. Co., 78 
Ne dele 539, 204 A 456% Goodwin v. 
New Jersey Cent. R. Co., 73 N. J. L. 


576, 64 A 134; Rafferty v. Erie, R. 
Co., 66 N. J. L. 444, 49 A 456. 


N. Y.—Doyle v. Pennsylvania, etc., 
139 N.Y. 637° mem; NE 
Ernst v. Hudson River R. Co., 
39 N. Y. 61, 6 Transcr. A. 35, 36 HowPr 
84, 100 AmD 405 [aff 32 Barb. 159, 19 
HowPr 205]; Wisniewski v. New 
York Cent. R. Co., 228 App. Div. 27, 238 
NYS 429; Wilhelm v. Lehigh Valley 
RieCo, 25 “App. UDiv., 238) 203) INXS 
58; Schuster v. Erie R. Co., 145 App. 
Div. 71, 129 NYS 262 [aff 205 N. Y. 569 
mem, 98 NE 1115 mem]; Lewis v. 
Long Island R. Co., 30 App. Div. 410, 
51 NYS 558 [rev on other grounds 
162 N. Y. 52, 56 NE 548]; Wilcox v. 
New York, etc., R. Co., 88 Hun 263, 
34 NYS 744; Beckwith v. New York 
Cent., etc., R. Co., 54 Hun 446, 7 NYS 
WL9; i2ke Fath 125 N.! ¥. 59 mem, 12:7 
NE 408 mem]; Enders v. Lake Shore, 
Cte ma COL, ONY S.A0 EO ati IN, Ye, 
640 mem, 22 NE 1130 mem]; Collins v. 
New York, etc., R. Co., 4 NYSt 874 
[aff 112 N. Y. 659 mem, 20 NE 412 
mem]. 

N. C.—Earwood v. Southern R. Co., 
192 IN. C. 27,°133 SE 180; Costin wv. 
Tidewater Power Co., 181 N. C. 196, 
106 SE 568. 
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Oh.—Wells v. Cincinnati, etc., R. 
ee 9 Oh. Cir. Ct. 340, 6 Oh. Cir. Dec. 


Or.—Meany v. Portland Electric 
Power Co., 131 Or. 140, 282 P 1138. 


Pa.—Smith v. Reading Transit, etc., 
Co,, 282. Pa. 511, 128 A439; Bickel v. 
Pennsylvania R. Co., 217 Pa. 456, 66 A 
756; Kreamer vy. Perkiomen R.- Co., 
214 Pa. 219, 68 A 597; Pyne v. Del- 
aware, etc., R. Co., 213 Pa. 143, 61 A 
817; Quigley v. Delaware, etc., Canal 
Co., 142 Pa. 388, 21 A 827, 24 AmSR 
504; Pennsylvania R. Conn. Coon; at 
Pa. 430, 3 A 234; Philadelphia, etc., 
R. Co. v. Killips, 88 Pa. 405. 


_S. C.—Pinekney vy. Atlantic Coast 
Line R. Co., 147 S. C. 227, 145 SE 135; 
Gregg v. Atlantic Coast Line R. Co., 
137 S. C. 40, 184 SE 912; Sauls v. At- 
lantic Coast Line R. Co., 129 S. C. 
427, 125 SE 34. 


Tex.—Louisiana R., etc., Co. v. Cot- 
ton, (Civ. A.) 1 SW (2a) 393; Galves- 
ton, etc., R. Co. v. Freeman, (CG iv. A.) 
273 SW 979 [rev on other grounds 
(Commn. A.) 285 SW 607]; Chicago, 
etc., R. Co. v. Steele, (Civ. A.) 264 SW 


503; Hines v. Foreman, (Civ. A.) 229 
SW 630 [rev on other grounds 
' (Commn. A.) 2438 SW 479]; Luten v. 


Missouri, etc., R. Co., (Civ. A.) 184 SW 
798; St. Louis Southwestern R. ,Co. 


v. Tarver, (Civ. A.) 150 SW 958; al- 
veston, etc., R. Co. v. Murray, (Civ. 
A.) 99 SW 144; International, etc., 


R. Co. v. Dalwigh, (Civ. A.) 56 SW 
136; Galveston, ete., R. Co. v. Harris, 
22 Tex. Civ, A. 16, 53 SW 599. 

Utah.—Clark v. Union Pac. R. Co., 
257 P 1050. 


Vt.—Le Febvre v. Central Vermont 
R: Co., 99) Vit866, 18 32A58595 


Va.—Southern R. Co. v. Johnson, 
151 Va. 345, 146 SE 363; Southern R. 
Co. v. Johnson, 143 SE 887; Gregory v. 
Seaboard Air Line R. Co., 142 Va. 750, 
128°SE 272; Chesapeake, etc., R. Co. 
v. Gayle, 132 Va. 433, 112 SH 785. 


Wash.—MecKinney v. Port Town- 
ee ete., R. Co., 91 Wash. 387, 158. P 


Wis.—Kaufmann vy. Chicago, éetc., 
R. Co., 164 Wis. 359, 159 NW 552, 1067. 


Eng.—Dublin, ete., R. Co. v. Slat- 
tery, 3 App. Cas. 1155. 


[a] Where testimony of defend- 
ant’s own witnesses tends to show 
that signals were not given, the ques- 
tion is properly submitted to the jury, 
although no testimony to such effect 
is offered by plaintiff. Keim v. Un- 
ion R., etc., Co., 90 Mo. 314, 2 SW 427. 


[b] Evidence held sufficient to go 
to jury.—Hines v. Chicago, etc., R. Co., 
196 Iowa 109, 194 NW 188; Louisville, 
etc., R. Co. v. Johnson, 214 Ky. 189, 
282 SW 1087; June v. Grand Trunk 
Western R. Co., 232 Mich. 449, 205 NW 


181; Fillingham vy. Detroit, etc. R. 
Co., 207 Mich. 644, 175 NW 227; Re- 
gali v. Minneapolis, ete., R. Co., 152 


Minn. 407, 188 NW 1008; Yazoo, etc., 
R. Co. v. Lucken, 137 Miss. 572, 102 S 
393; Gann vy. Chicago, etc., R. Co., 319 
Mo, 214, 6 SW (2d) 39; Clay v. Mis- 
souri Pac. R. Co., (Mo.) 5 SW (2d) 
409; Bachman v. Quincy, etc., R. Co., 
310 Mo. 48, 274 SW 764; Erickson v. 
Kansas City, eves, Re Co., 171 Mo. 647, 
71 SW 1022; Connole v. Illinois Cent. 
Re Oo, (Mo. A.) 21 SW (2d) 907; 
Thomas v. Chicago, etc., R. Co., (Mo. 
A.) 271 SW 862 [aff 283 SW 51]; 
Moore v. St. Louis, ete., R. Co., (Mo. 
A.) 267 SW 945; Garrett v. Missouri 
Pac, R. Co., 216 Mo. A. 21, 267 SW 91; 
Ross v. Davis, 213 Mo. A. 209, 248 SW 
611; Kerr v. Bush, (Mo. A.) 215 SW 
393; Jones v. Boston, etc., R. Co., 83 
N. H. 73, 139 A 214; Goff v. Atlantic 
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inferences to be drawn therefrom,®* or where the 
evidence is conflicting ;°" 
has been applied in a large number of cases where 


and this latter principle 


Coast Line R. Co., 179 N. C. 216, 102 
SE 320; St. Louis-San Francisco R. 
Co.’ v. Wheeler, 108 Okl. 139, 235 P 
498; St. Louis-San Francisco R. Co. 
v. Rundell, LOSMOkIS 13:2) 2soeP eas 
Loughrey v. Pennsylvania R. Co., 
284 Pa. 267, 131 A 260; Razzis v. Phil- 
adelphia, ete., R-“Co., "273 Pa. 550, 117 
A 204; Rottmund v. Pennsylvania 
R. Co., 225 Pa. 410, 74 A 341; Tennes- 
see Cent. R. Co. v. Vanhoy, 143 Tenn. 
312, 226 SW 225; Missouri, etc., R. 
Co. v. Luten, (Tex. Civ. A.) 203 SW 
909 [rev on other grounds (Commn. 
A.) 228 SW 159]; Gulf, etc., R. Co. v- 
Sullivan, (Tex. Civ. A.) 190 SW oor 
Roedler v. Chicago, etc., R. Co., 129 
Wis. 270, 109 NW 88. 


[c] Evidence held insufficient to 
go to jury.—Bergman v. Northern 


Pac. R. Co., 14 F. (2d) 580; Switzler 
v. Atchison, ete., R. Co., (Cal. A.) 285 
P 918; Morier v. Hines, 81 N. H. 48, 


122 A 330; Holmes v. Pennsylvania R. 
Co., 74 N. J. L. 469, 66 A 412, 12 
AnnCas 1031. 


54:57), Cincinnati, \—ete.. Rs 2 Coy, uve 
Hughes, 173 Ky. 693,90 1941S SW 4855 
Nash v. New York Cent., ete., R. Co., 
125 N. Y. 715, 26 NE 266. 


55. Hugo v. Baltimore, etc., R. Co., 
238 Pa. 594, 86 A 482. 


56. Ernst v. Hudson River R. Co., 
39 N. Y. 61, 100 AmD 405, 6 Transcr. 
A. 35, 36 HowPr 84 [aff 32 Barb. 159, 
19 HowPr 205]. 


57. U. S.—Allnutt v. Missouri Pac. 
R. Co., 8 F. (2d) 604; Southern R. Co. 
v. Priester, 289 Fed. 945; Beckham 
v. Hines, 279 Fed. 241; Quereau v. 
Lehigh Valley R. Co., 270 Fed. 826 [aff 
289 Fed. 767]; Emens y. Lehigh Val- 
ley: Rijn Cor2 223 Shed: | S108 Mballessivs 
Michigan Cent. R. Co.,.200 Fed. 533, 
118 CCA’ 627. 


Ala.—Illinois Cent. R. Co. v. Camp, 
201 Ala. 4, 75 S 290. 


Ark.—St. Louis-San Franciseo R. 
Co. v. Haynes, 177 Ark. 104; 5 SW 
(2d) 737; Missouri Pac. R. Co.-v. Coca; 
Cola Bottling Co., 154 Ark. 413, 242 
SW 813; St. Louis, ete., R. Co. v. Kim- 
brell, 117 Ark. 457, 174 SW 1183. 


Cal_—K rause v. Rarity, (A.) 285 P 
879; Krause v. Rarity, (A.) 283 P 886. 


Colo.—Colorado, ete., R. Co. v. Lau- 
ter,;-21 Colo, A. 101, 121 P 137. 


Ga.—Whitcomb v. Payne, 27 Ga. A. 
722, 109 SE 708. 


Ill.— Althoff v. Illinois Cent. R. Co., 
227 Ill. A. 417; Pocho v. Illinois Term- 
inal R. Co., 210 Ill. A. 598; Vastardes 
V, chicago, ete. Re. ‘Coy, "210 Ill. A, 


Iowa.—Nederhiser v. Chicago, etc., 
R. Co., 202 Iowa 285, 208 NW 856; 
Hough vy. Illinois Cent. R. Co., 169 
Iowa 224, 149 NW 885; Wilson vy. Illi- 
nois Cent. Faron, 150 Iowa 38, 129 
NW _ 340, 34 LRANS 687; Lorenz v. 
Burlington, ete., IR Coe 115 Iowa 377, 
88 NW 835, 56 LRA 752 


Kan. Stomssouy Pac R. Co. v. Mof- 
fatt, 56 Kan. 667, 44 P 607. 


Ky.—Louisville, ete, R. Co. y. 
Kane 205 Ky. 203, 265 ‘SW 623; Lou- 
isville, ete., R. Co. v. Schuester, 183 
Ky. 504, 209 SW 542, 4 ALR 1344; 
Chesapeake, ete., R. Co. v. Brashear, 
124 SW 277. 


Mass.—-Fitzhugh v. Boston, etc., R. 
Co., 195 Mass. 202, 80 NE 792. 


Mich.—Kosnicki y. Pere Marquette 
R. Co., 217 Mich. 245, 184 NW 454, 
186 NW 493; Tietz v. Grand Trunk R. 
Coy, 166 Mich. 205, 181 NW 710; Line 
v. Grand Rapids, ete., R. Co., 143 Mich. 
163, 106 NW 719. 


Minn.—Setosky v. Duluth, ete., R. 
Co., 178 Minn. 7, 216 NW 245; Hen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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some witnesses testify that the proper signals were 
given and plaintiff or others testify that they were 
not given or that they did not hear them, although 


drickson v. Great Northern R. Co., 170 
Minn. 394, 212 NW 600; Peterson v. 
Great Northern R. Co., 159 Minn. 308, 
199 NW 3. 


Miss.—Hines v. Moore, 
500, 87 S 1. 


_Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; McGee 
v. Wabash R. Co., 214 Mo. 530, 114 SW 
33; Pierson v. Missouri Pac. R. Co., 
(A.) 275 SW 561; Johnson v. Quincy, 
ete. FR. 'Co,, (A.) 268 SW 902; Salis- 
bury Vv. Quincy, ete., Ry Co.) CA:) 92638 
SW 896 Buckry-Ellis v. Missouri 
Sg R. Co., 158 Mo. A. 499, 138 SW 


Mont.—Walters v. Chicago, ete., R. 
Co., 47 Mont. 501, 133 P 357, 46 LRA 
NS 702. 


N. H.—Stinson v. Maine Cent. R. 
Sor, SLMN AH. 473, 128 As 562: 


N. J.—Waibel v. West Jersey, etc., 
R. Co., 87 N. J. Li. 573, 94 A 951; Tisch- 
man v. Erie R. Co., 81 N. J. L. 268, 81 
Ati4s Patresa IN. oS. oi 7933°85 A. 113515 
Goodwin v. New Jersey Cent. R. Co., 
73 N. J. L. 576, 64 A 134. 


N. Y.—Culhane v. New-York Cent., 
BUC.) Xk.) CO:; (GOUN- Ys. tase . Warner Vv. 
New York Cent. R. Co., 52 N. Y.- 437, 
11 AmR 724;! Gallagher v. New York 
Cent. R. Co., 120 Misc. 207, 198 NYS 
855 [aff 212 App. Div. 832 mem, 207 
ee 840 mem]. 


C.—Morris v. Norfolk Southern 
R. oe 197 N. C. 788, 149 SE 385. 


Ok1.——Missouri, etc., R. Co. v. Fleak, 
124 Okl. 213, 258 P 160. 


Pa. Vv. Lehigh Valley 
Transit. Co. 283 6a, bit; 129A 5855 
Johnson vy. Philadelphia, ete., R. Co., 
283 Pa> 480, 129 A 569; Neuman v. 
Reading Co., 283 Pa. 416, 129 A 450; 
Mellon v. Lehigh Valley R. Co., 282 
Pa. 39, 127 A 444; Allen v. Buffalo, 
ene, EY. Coy 274 Pastis, 118, Ax4905 
Hugo v. Baltimore, etc., R. Co., 238 
Pa. 594, 86 A 482; Fetterolf v. Penn- 
sylvania R. Co., 232 Pa. 473, 81 A 539; 
Crane v. Pennsylvania R. Co., 218 Pa. 
560, 67 A 877; Winterbottom v. Phila- 
delphia, etc., R. Co., 217 Pa. 574, 66 A 
864; Terry v. Delaware, etc., R. Co., 60 
Pa. Super. 451; Firestine v. Philadel- 
phia, etc., R. Co., 56 Pa. Super. 42. 


S. C.—Sauls v. Atlantic Coast Line 
R. Co., 129 S. C. 427, 125 SH 34; Hutch- 
inson v. Atlantic Coast Line R. ios, 
121 S. C. 218, 114 SE 323; Callison v. 
Charleston, ete., is (CoLe 106 S72 Cs 123; 
90 SE 260; Bamberg v. Atlantic Coast 
Line R. Co., 72 S. C. 389, 51 SE 988. 


Tex.—Davis v. Pettitt, (Commn. A.) 
258 SW 1046 [rev (Civ. A.) 242 SW 
783]; Galveston, ete., R. Co. v. Lei- 
feste, (Civ. A.) "3 SW (2d) 764 trey 
on other grounds (Commn. ) 22 
SW (2d) 1061]; Louisiana R., ete., Co. 
v. Humphreys, (Civ. A.) 285 SW 869 
{rev on other grounds (Commn, A.) 
291 SW 1094]; Southern Tract. Co. 
v. Owens, (Civ. A.) 198 SW 150; Tex- 
as, etc., R. Co. v. Reed, 54 Tex. Civ. A. 
26, 116 SW 69. 

Wash.—Smith vy. Inland Empire R. 
Co., 114 Wash. 441, 195 P 236; ee 
ney Van ort Townsend, ett., ies Coy, 
Wash. 387, 158 P 107. 


Ww. Naeeanens v. Kanawha, etc., 
R. Co., 73 W. Va. 534, 82 SH 219. 

Eng.—Dublin, ete., R. Co. v. Flat- 
tery, 3 App. Cas. 1155. 

Can.—Wabash R. Co. v. Misener, 38 
CaniyS.7C.794. 

Ont.—Tyson v. Grand Trunk R. Co., 
ZOMG CG) a3. 6256, 

58. U. S.—Lehigh Valley R. Co. v. 
Quereau, 289 Fed. 767 [aff 270 Fed. 
826]; Begert v. Payne, 274 Fed. 784. 
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Ala.—Payne v. Roy, 206 Ala. 432, 90 
S 605. 

Ark.—Missouri Pac. R. Co. v. Rob- 
ertson, 169 Ark. 957, 278 SW 357. 


Cal.—Young v. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61; ae Vs 
Pacific Electric R. Co., 279 P 438. 


Conn.—-Ulrich y. New York, etc., R. 
Co., 97 Conn. 567, 119 A 890 


Ill.—Chicago, ete., R. Co. v. Pul- 
liam, 208 Ill. 456, 70 NE 460; Atchi- 
son, etc., R. Co. v. Feehan, 149 Ill. 202, 
36 NE 1036 [aft 47 Ill. A. 66 is 


lowa.—Platter v. Minneapolis, etc., 
R. Co.,.162 Iowa 142, 148 NW 992; 
Morgan v. Iowa Cent. R. Co., 161 Iowa 
211, 130 NW 1058; Annaker.v. Chi- 
cago, etc., R. Co., 81 Iowa 267, 47 NW 
8: - ee: -v. Chicago, etc,; sR Con. 50 
Iowa 172, 45 NW 739; Reed v. Chica- 
31) etc., R. Co., 74 Iowa 188, 37 NW 


Ky.—Nashville, ete., R. Co. v. By- 
ars, 233 Ky. 309, 25 SW (2d) 733; Lou- 
isville, etc., R. Co. v. Curtis, 233 Ky. 
276, 25 SW (2d) 398; Kentucky Tract., 
etc., Co. v. Wilson, 165 Ky. 123, 176 
SW 991; Illinois Cent. R. Co. v. Moss, 
142 Ky. 658, 1384 SW 1122; Louisville, 
ete., R. Co. v. Walden, 74 SW 694, 25 
KyB 1. 


Mass.—Daniels v. New York, etc., 
R. Co., 183 Mass. 393, 67 NE 424. 


Mich.—Cinadar v. Detroit, ete., R. 
Co., 198 Mich. 38, 159 NW 312; Mc- 
Duffie v. Lake Shore, etc., R. Co., 98 
Mich. 356, 57 NW 248. 


Mo.—Weller v. Chicago, etc., R. Co., 
164 Mo. 180, 64 SW 141, 86 AmSR 592; 
Dickson v. Missouri Pac. R. Co., 104 
Mo. 491, 16 SW 381; Hanlon v. Mis- 
souri Pac. R. Co., 104-.Mo. 381, 16 SW 
233; Murray v. Missouri Pac. R. Co., 
101 Mo. 236, 18 SW 817, 20 AmSR 601; 
Connole v. Illinois Cent. R. Co., (A.) 
21 SW (2d) 907; Underwood v. St. 
Houis;? ete, R. Co. 190 Mo. A. 407, 
177 SW 724; Underwood v. St. Louis, 
etc., R. Co., 182 Mo. A. 252, 168 SW 


| 803. 


Nebr.—Campbell v. Union Pac. R. 
Co., 100 Nebr. 375, 160 NW 101. 


N. H.—Stinson v. Maine Cent. R. 
Co., 81 N. Hy 473, 128 A 562. 


N. J.—Horandt v. New Jersey Cent. 
RCo, ol Naw. E488) 83 Ay bL1; 


N. Y.—Henavie v. New York Cent., 
etc., R. Co. 166 N: ¥. 280,59 NE 901; 
Greany v. Long Island R. Co., 101 N. 
Y. 419, 5 NE 425; Dyer v. Erie R. 
Co., 71 N. Y. 228; Salter v. Utica, etc., 
R. Co., 59 N. Y. 631; Roach v. Flush- 
ing, ete., R. Co., 58 N.Y. 6265 Stew-= 
art v. Long Island R. Co., 54 App. Div. 
623, 66 NYS 436 [aff 166 N. Y. 604 
mem, 59 NE 1130 mem]; Degraw v. 
Brie R. Co., 49 App. Div. 29, 63 NYS 
296; Moore v. New York Cent., etc., 
Igep Co., 75 Hun 381, 27 NYS 449 [aff 
in 142'N. Y. 652, 37 NE 569]; Puff v. 
Lehigh Valley R. Co,, Wie Huns b0ae 24 
NYS 1068; Campbell v. New York 
Gent; ete, -R,. Co. 38. NYS (649) [aff 
121 N. Y. 669, 24 NE 1094]; Halsey 
v. Rome, ete., R. Co., 12 NYSt 319 [aff 
113 N. Y. 622 mem, 20 NE 876 mem]. 


N. C.—Manuel v. Southern R. Co., 
188 N. C. 559, 125 SE 114; Builders’ 
Supply Co. v. Seaboard Air Line R. 
Co:, 180 N. C.-318, 104 SE 693; Perry 
v. McAdoo, 104 SE 673. 


Pa.—Razzis v. Philadelphia, etc., R. 
Co., 281 Pa. 96, 126 A 204; Hoffman 
v. Pittsburgh, etc., R. Co., 278 Pa. 246, 
122 A 274; Eline v. Western Mary- 
land “R. Co:, 262 Pa. 33, 104 A’ 857; 
Crane v. Pennsylvania R. Co., 218 Pa. 
560, 67 A 877; Winterbottom vy. Phil- 
adelphia, etc., R. Co., 217 Pa. 574, 66 
A 864; Kuntz v. New York, etce., R. 
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they were listening or in a position and condition of 
mind to hear them had they been given.®® 


[§ 2037] bb. Whether Failure To Give Was Neg- 


Co., 206 Pa. 162, 55 A 915; Longe- 
neoker v. Pennsylvania R. Co., 105 Pa. 
328; E. B. Clark Co. v. Baltimore, etc., 
R. Co., 27 Pa. Super. 251. 


S. D.—Hauff v. South Dakota Cent. 
R,'Co., 84.8. Di 183,147 NW sar 
Whaley v. Vidal, 27 S. D. 627, 132 NW 


Tex.—International, etc., R. Co. 
sein, Wl Tex i Civ. As wea. 33 SW 558. 


Utah.—Clark ae Los Angeles, etc., 
Ri Co., 275 P58 


Va.-State, ee Trust Co. v. Nor- 
folk, eto., R. Co., 144 Va. 185, 131 SE 
Boks Chesapeake, 6Le.,_ Ra Cosyv aera. 
140 Va. 333, 125 SE 301. 


Wash.—Smith v. Inland Empire R. 
Co., 114 Wash. 441, 195 P 236; Kent 
v. Walla Walla Valley R. Co., 108 
Wash. 251, 188 P 87; McKinney v. 
Port Townsend, ete., R. Co., 91 Wash. 
S87, PL bse aLONs 


Wis.—Roedler v. Chicago, ete., R. 
Co., 129 Wis. 270, 109 NW 88. 


[a] As reason for this rule it has 
been said that plaintiff ‘““must prove a 
failure to give signals and this can 
only be done by showing by those 
having the ability to hear and being 
in a position an’d condition of mind 
to hear and take note of the hearing” 
that they did not hear any signals. 
given. The value of such evidence 
depended largely on the opportunity 
of the witness to have heard and the 
conditions of his mind causing him, 
to take note of and remember the 
absence of such signal. When the op- 
portunities and circumstances are 
such as to give such negative evidence 
some probative force, its weight and 
credibility is for the jury.” Under- 
wood v. St. Louis, ete., R. Co., 182 
Mo. A. 252. 265, 168 SW 803. 


[b] Insufficiency of bare testimony 
that signals were not heard.—(1) To 
warrant the submission of the ques- 
tion to the jury, where positive evi- 
dence is adduced to the fact that the 
signals were given, there must be 
something more than the testimony of 
witnesses that they did not hear the 
signals. It must appear that their 
attention was attracted to the fact so 
that their evidence would tend to neg- 
ative that of defendant. Rich v. Chi- 
cago, etc., R. Co., 149 Fed. 79, 78 CCA 
663; United R., etc.,.Co. v.Crain, 123 
Md. 332, 91 A 405; Stewart v. Michi- 
pan Cent) Ry «Cog 1 oe eMichy ss oimeniG 
NW 643; Holmes y. Pennsylvania R-. 
Co., 74 N. J. L. 469, 66 A 412, 12 Ann 
Cas 1031; Foley v. New York Cent., 
Etc) Ey Cong 9d, ENG Ne esos O mn ess 
1116, 18 AnnCas 631; McKeever v. 
New York, etc., R. Co., 88 N. Y. 667; 
Culhane v. New York, etc., R. Co., 60 


N. Y. 133; Matutinovich v. New York 
Cent, RCo. 1827 App. Diws 4525, Leo 
NYs 350; “Youne v.) Hrie *R: Co. 15s 


App. Div. 14, 143 NYS 176; Glennon 
v. Erie R. Co., 86 App. Div. 397, 83 
NYS 875 [aff 180 N. Y. 562 mem, 73 
NE 1124 mem]; Nolan v. Metropoli- 
tan Street R. Co., 65 App. Div. 184, 72 
NYS 501 faff 173 N. Y. 604 mem, 66 
NE 1112 mem]; Tolman v. Syracuse, 
etc., R. Co., 27 Hun (N. Y.) 325; Bleyle 
v. New York Cént., ete: (RCo dit 
NYSt 585 [aff in 113 N. Y. 626, 20 NE 
877]; Newhard v. Pennsylvania IRE 
Co., 153 Pa. 417, 26 A 105, 19 LRA 563. 
(2) Hence, in face of positive testi- 
mony that those in charge of a train 
gave separate warning signal before 
it reached the crossing, negative tes- 
timony, by persons who were not lis- 
tening, that they did not hear signal 
is insufficient to take the duestion to 
the jury. Matutinovich v. New York 
Cent. R. Co., 182 App. Div. 451, 169 
NYS 350. (3) Where one lived in 
close proximity to a railroad and the 
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ligence. 


in failing to give signals.°° 


court may so charge.®°? 


passage of trains was a matter of 
frequent occurrence which rendered 
it unlikely that she would observe 
whether a bell upon a given. train 
was being rung in the neighborhood 
of her house unless her attention was 
attracted to it at the time, her tes- 
timony that she heard no bell rung 
on such train is not sufficient to take 
the case to the jury against positive 
testimony by the engineer, fireman, 
and brakemen that the bell was rung. 
Holmes v. Pennsylvania R. Co., 74 N. 
J. L. 469, 66 A 412, 12 AnnCas 1031. 
(4) And ‘the testimony of a passen- 
ger whose attention was not direct- 
ed to signals that no whistle was 
blown or bell rung at the regular dis- 
-tance from the crossing—that he did 
not hear any—is not enough to go to 
the jury on the question as against 
the testimony of the engineer, fireman, 
conductor, and brakemen. Knox v. 
Philadelphia, etc., R. Co., 202 Pa. 504, 
52 A 90. 


59. Ga.—Georgia, etc. R. Co. v. 
Lasseter, 39 Ga. A. 393, 147 SE 166; 
-Gissendanner Vv. Macon, ete; aR. Co., 
36 Ga. A. 565, 137 SE 301. 


In'd.—American Hominy Co. v. La 
‘Forge, 184 Ind. 600, 111 NE 8. 


Kan.—Roach v. St. Joseph, etc., 
‘Co., 35 Kan. 654, 41 P 964. 


Mich.—Nichols v. Grand Trunk 
ee R. Co., 203 Mich. 372, 168 NW 
1046. 


Mo.—Johnson v. Quincy, 
Co., (A.) 268: SW 902. 


N. Y.—Baker v. Lehigh Valley R. 
‘Co., 248 N. Y. 131, 161 NE 445; Swart 
v. New York Cent., CTC Re eo moe 
App. Div. 402, 80 NYS 906 [aff 177 
N. Y. 529, 69 NE 1131]; Sauerborn 
v. New York Cent., etc., R.\Co., 69 
“Hun 429, 23 NYS 478 [aft 141 N.Y. 
Does 30 NE 343]; Johnson v. Hud- 
‘son River ae Co., 13 N.Y. Super. 633 
[aff 20 N. Y. 65, 75 AmD 375]; Ernst 
vy. Hudson River R. Co., 24 HowPr 
97, 32 HowPr 262. 


/ N. C.—Lapish v. Director Gen. of 
Railroads, 182 N. C. 593, 109 SH 852. 


Pa.—Davis v. Pennsylvania R. Co., 
“34 Pa. Super. 388. 


Tex.—Houston, etc., R. Co. v. Booz- 
ver, 70 Tex., 530, 8 SW 119, 8 AmSR 
615; Louisiana R., etc., Co. v. Louder- 
milk, (Civ. A.) 12 SW (2d) 824; Chi- 

/ cago, ete., R. Co. v. Steele, (Civ. ay) 
264 SW 503; Chicago, ete., R. Co. 
‘Clay, 55 Tex, Civ. A. 526, 119 Sw 730; 
Texas, etc., Conv: Tucker, 48 Tex. 
Civ. A. 115, 56 SW 764 [rev on oth- 
er grounds 214 U. S. 532, 28 SCt 701, 


ive 


CEC. HE 


253 L. ed. 1070]; Shoemaker v. Texas, 
ete. RR. Co.,, 29. Tex. .Civ, A.) 578, 69 
‘Sw 990. 


Wash.—Miller v. Oregon-Washing- 
ee ete., Co., 128 Wash. 292, 222 
12d . 


And see cases infra notes 60, 61. 


[a] Rule applied in case of: 
Private crossings. Spokane, etc., R. 
Co. v. Cole, 40 F. (2d) 172; Hawkins 
v. Interurban R. Co., 184 Iowa 232, 168 
NW 234; Roach v. St. Joseph, etc., 
R. Co,, 55 Kan. 654, 41 P 964; Yazoo, 


(1) 


Ordinarily it is a question for the jury to 
determine whether, under the circumstances of the 
particular case, the railroad company was negligent 
And this is so where 
the company is not required by statute or ordinance 
to give signals,°° and also where signals are required 
to be given by statute or ordinance in jurisdictions 
where nonobservance of this requirement is not re- 
garded as negligence per se,°! although, in jurisdic- 
tions where failure to observe such requirement is 
regarded as negligence per se, it has been held that the 
Even in the absence of stat- 


Minn, 
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ete., R. Co. v. Williams, 114 Miss. 
236,74 S 835. (2) Overhead crossings. 
Chesapeake, etc., R. Co. v. Ogles, 73 
SW 751, 24 KyL 2160; Louisville, etc., 
Ree v. Shearer, 59 SW 330, 22 KyL 


[b] Evidence held sufficient to go 
to jury.—Waters v. Chicago, etc., R. 
Co., 189 Towa 1097, 178 NW 534; Stu- 
art vy. Nashville, éte., R. Co., 146 Ky. 
127, 142 SW 232; Regali v. Minne- 
apolis, etce., R. Co., 152 Minn. 407, 188 
NW 1008; Betz v. Kansas City South- 
ern R. Co., (Mo. A.) 253 SW 1089 [aff 
284 SW 455]; Lamphear v. New York 
Cent., ete, Re Coy L94sIN GY G2 486 
NE 1115; Simons v. Philadelphia, etc., 
R. Cos 354 Pa. 507, 98 A 1080; Ten- 
nessee Cent. R. Co. v. Vanhoy, 143 
Tenn. 312, 226 SW 225; Texas, etc,, Te35 
Co, Vv. Pearson, (Tex: Civ. A.) 224 SW 
708 [rev on other grounds ee: 
A.) 238 SW 1108]. 


[c] Evidence held insufficient to 
go to jury.—Pere Marquette R. Co. 
v. Anderson, 29 F. (2d) 479 [certiorari 
den 279 U. S. 851 mem, 49 SCt 347 
mem, 73 L. ed. 994 mem]; Southern 
Pac. Co. v. Fisher, (Ariz.) 274 P 779; 
Coleman v. St. Louis-San Francisco 
R. Co., 130 Kan. 325, 286 P 254; Cross 
Vv. Chicago, etc.,. R--Co., 120 Kan. 58, 
242 P 469. 


60. Hodges v. St.. Louis, ete. R. 
Co., 71 Mo. 50; Winstanley v. Chicago, 
etc., R. Co., 72 Wis. 375, 39 NW 856. 


[a] Although statute only pro- 
vides for whistling quarter of mile 
from crossing, it is a question for the 
jury whether a failure to sound it aft- 
er the engine is nearer the crossing 
is negligence. Missouri, etc., R. Co. 
MES ES 26 Tex. Civ. A. 370, 68 SW. 


61. U.S.—Southern Pac. Co. vy. Ste- 
phens, 24 F. (2d) 182 (California stat- 
ute); Charleston, ete., R. Co. v. Al- 
wang, 258 Fed. 297, 169 CCA 313 
(South Carolina statute). 


Ala.—Louisville, ete., R. Co. v. Lee, 
216" Ala. 196, °112:S 755. 


Ark.—Majors v. St. Louis, ete., i: 
Co,, 95 Ark. 94, 128 SW 571. 


Ill. Chicago, etce., R. Co. v. Cor- 
son, 198 Ill. 98, 64 "NE 739 [Laff 101 
Ill.’ A. Wb Ts Chicago, ete; Ri Conv 
Smith, 180 Ill. 453, 54 NE 325 [aff 
77 Ill. A. 492]; Althoff v. Illinois Cent. 
R, (Co, 227 Tis Ay 417; Goldsmith v. 
Chicago, etc. RivCo.: 176 PISA a6. 


Iowa.—Haven v. Chicago, etc., R. 
Co., 188 Iowa 1266, 175 NW 587; Brose 
Vv. Chicago Great Western Re Co., 185 
Iowa 867, 171 NW 149; Burnett v. 


Chicago, ’etc., RR. Cox, 172 Iowa 704, 
154 NW 919. 
Ky.—-Louisville, ete., R. Co. vy. Josh- 


i 110 SW 382, 33 KyL 513. 


ass.—Griffin v. Hustis, 234 Mass. 
95, MoE NE 387. 


Minn.—Anderson vy. Great North- 
ern R. Co., 147 Minn. 118, 179 NW 687; 
Pogue v. Great Northern RAKCOs 127 
79,148 NW 889; Tegels v. Great 
Northern R. Coy, 120 Minn. 31, 138 
NW 945; Simonson y. Minneapolis, 
CLC. Ee Co., 117 Minn. 2438, 135°sNW 


ute, the court may charge that it was negligence to 
fail to give signals, under the circumstances of the 
particular case, as where the undisputed facts show 
that it was clearly dangerous for the particular train 
to approach without signals, and no excuse is shown 
for the omission.®* 


[§ 2038] cc. Sufficiency Where Given. 
question for the jury as to what signals ordinary 
care would require under the circumstances of the 
particular case,°* or whether or not the signals which 
were given were sufficient.®® 
be shown that the signals prescribed by statute or 


Tttishea 


And even though it 


745; Loucks v. Chicago, etc., R. Co., 
31 Minn. 526, 18 NW 651. 


Miss.—Gulf, ete, R. Co. v. Sim- 
mons, 150 Miss. 506, 117 S 345; Yazoo, 
pe: roy Se v. Williams, 114 Miss. 236, 


Mo.—Underwood v. St. Louis, etc., 
R. Co., 182 Mo. A. 252, 168 SW 803; 
Hudson vy. Southwest Missouri R. Co., 
173 Mo, A. 611, 159 SW 9. 

N. H.—Williams v. Boston, ete., R. 
Coy 82. IN: 25357132 A> 682) 

N. Y.—O’Mara v. Hudson River R. 
Co., 88 Ni Y. 445, 98 AmD 61. 

Vt.—Howe v. Central Vermont R. 
Co. SL AVC: 485 5 1 ODA. 45. 

62. Galveston, etc., R. Co. v. Har- 
ris, 22 Tex. Civ. A. 16, 53 Sw 599. 

63. Loucks v. Chicago, etc., R. Co., 
31 Minn. 526, 18 NW 651. 

64 Baltimore, etc., R. Co. v. Gol- 
way, 6 App. (D. C.) 143; Johnson v. 
Baltimore, -ete.,. R. Co., 17 D. Cy 232; 


Georgia R., ete., Co. v. Cromer, 106 
Ga. 296, 31 SE 759. 
[a]. Whether whistle ought to 


have been sounded at any particular 
point or not is a question for the jury. 


Ellis v. Great Western R. Co., L. R. 
OC. Pe bbix 
65. U. S.—Delaware, etc., Co. v. 


Nahas, 14 F. (2d) 56; Griffith v. Bal- 
timore, etc., R. Co., 44 Fed. 574 [aff 159 


U. S. 603, 16 SCt 105, 40 L. ed. 274). 
D. C.—Conger v. Baltimore, etc., R. 
Co.; x31 Apps 139: 


In'‘d.—Chicago, ete., R. Co. v. Amer- 
ine Trust Co., 85 Ind. A. 193, 153 NE 


Ky.—Southern R. Co. yv. Thacker, 
156 Ky. 483, 161 SW 236; Southern R. 
Co. v. Winchester, 127 Ky. 144, 105 SW 
167, 32 KyL 19; Cincinnati, etc., R.- 
aba Champ, 104 SW 988, 31 KyL 


Mo.—Ward v. Missouri Pac. R. Co., 
311 Mo. 92, 277 SW 908. 


N. Y.—Swift v. Staten Island Rap- 
id Transit R. Co., 123 N. Y. 645 mem, 
25 NE 378, 8 Silv. A. 184; Byrne v. 
New York Cent., etc., R. Co., 104 N. 
Y. 362, 10, NE’ 639, 58 AmR > 512; 
Brown Vv. Long Island R. Co., 129 App. 
Div. 649, 113 NYS 1090. 


N. C.—Bradley v. Ohio River, etc., 
Rs Co., 126 N.C: 735, /36,.SH 181. 


Oh.—Wells v. Cincinnati, ete, R. 


ce 9 Oh. Cir. Ct. 340, 6 Oh. Cir. Dec. 
Okl.—St. Louis-San Francisco R. 


ee v. Thompson, 139 Okl. 142, 281. P 


Or.—Kunz v. Oregon R., ete., Co., 51 
OF. LoL Osa buke ls 94 P 504 


Pa.—Sharpless v. Detaw are: etc., R. 
Co., 286 Pa. 439, 133 A 636; "Allen v. 
Buffalo, etc., R. Co., 274 Pa. 518, 118 
A 490; Wingert v. Philadelphia, etc., 
R. Co., 262 Pa, 21, 104 A 859; Bickel 
Vv. Pennsylvania R. Cog. 217 Pa. 456, 
66 A 756, 118 AmSR 926; Childs v. 
Pennsylvania 2, CO; alto 0 Pata (aye 4. 


Tex.—Galveston, excl R. Co. v. Mur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


§§ 2038-2040] 


ordinance were given,°* it may be a question for the 
jury whether under all the circumstances attending 
the particular case this was sufficient to exempt the 
company from the charge of negligence, or whether 
other and additional signals should have been given®? 
or other precautions taken®® to avoid injuries to 
And the same principle has 
been applied where, in the absence of any statute or 
ordinance prescribing signals, it was shown that the 


travelers at crossings. 


customary signals were given.®® 


[§ 2039] (c) Lookouts on Trains. 
with principles elsewhere considered,’® it is ordi- 
narily a question for the jury whether the proper 
lookout was kept by the trainmen in approaching the, 


phy, (Civ. A.): 297 SW 593; Texas, 
ete., R. Co. v. Cunningham, (Civ. A.) 
168 SW 428. 

Contra Latham v, Cleveland, etc., R. 
Co., 164 Tll.- A: 559. 

[a] As for instance: (1) Whether 
a warning by ringing the bell was suf- 
ficient without also blowing the whis- 


tle. Brown v. Long Island R. Co., 129 
App. Div. 649,113 NYS 1090; Win- 
gert v. Philadelphia, etc., R. Co., 262 
Pa. 21, 104 A 859; Longenecker v. 
Pennsylvania R. Co., 105 Pa. 328. See 
Childs v. Pennsylvania R. Co., 150 


Pa. 78, 24 A 341 (whether ringing of 
bell was sufficient as warning of an 
approaching train running forty-five 
to fifty miles per hour and which 
could not be seen until within nine 
hundred feet of the crossing). (2) 
Whether blowing the whistle at cer- 
tain distances from the crossing was 
sufficient. Galveston, etc., 5 
Murphy, (Tex..Civ. A.) 297 SW 593. 
(3) Whether blowing the 
when the train was fifty feet from the 
crossing was timely. Bradley v. Ohio 
River,.etc., R. Co., 126 N. C. 735, 36 
SE: 181. (4) Whether blowing the 
whistle, when the train was travel- 
ing sixty miles an hour, one hundred 
and fifty yards before it reached a 
crossing where there is a series of 
four parallel tracks, was a sufficient 
and timely warning, to a person driv- 
ing across the tracks at the crossing, 
of the approach of the train. Conger 
v. Baltimore, etc., R. Co., 31 App. (D. 
C.) 139. (5) Whether the notice of 
the approach of a train to a crossing 
by giving no other warning than the 
sounding of a whistle was sufficient. 
Kunz v.. Oregon R., etc., Co., 51 Or. 
191-93) Pate 94 P 504. 


[b] Whether whistle was neces- 
sary or not or sounded in an ex- 
traordinary manner without due care 
and whether the accident was caused 
thereby are questions - to be deter- 
mined by the jury. Philadelphia, etc., 
R. Co. v. Killips, 88 Pa. 405. 


66. See supra § 2036: 


67. Winslow v. Boston, etc., R. Co., 
11 NYSt 831; St. Louis-San Francisco 
R. Co. v. Thompson, 139 Okl. 142, 281 
P 565. 

[a] Although statute only requires 
signals to be given on approaching 
public highway, it is within the prov- 
ince of the jury to determine whether, 
under the circumstances of a par- 
ticular case, it is. negligence not to 
give such a signal at another point. 
Winslow v. Boston, etc., R. Co., 


NYSt 831. 
[py Evidence held insufficient to 
go to jury.—(1) Where the crossing 


at which the accident occurred was an 
ordinary country crossing with an un- 
obstructed view of the track and the 
train was shown to be traveling at 
the customary speed, it is error to 
submit to the jury the question 
whether the company was negligent 
in failing to give more than the 
signals prescribed by statute. Bal- 
timore, etc., Co: v. Reeves, 10 F. 
(2d). 329. (2) The court cannot leave 


RAILROADS 


lookout.7? 
In accordance 


to the jury, without other facts on 
which to base a finding, the question 
whether the crossing was rendered 
extraordinarily hazardous by the mere 
multiplication of tracks on the right 
of way so as to require more than the 
statutory warning signals. Dando v. 
Director Gen. of Railroads, 94 N. J. L. 
285, 110 A 700. 

68. 
51. 


69. Petrie v. New York Cent., etc., 
R. Co., 68 App. Div. 478, ‘71 NYS 866 
[aff 171 N. Y. 688 mem, 63 NE 1121 
mem]. 


{a] Rule applied.—Where the view 
was obstructed and the train was 
running at a high rate of speed. Pe- 
trie v. New York Cent., etc., R. Co., 63 
App. Div. 473, 71 NYS 866 [aff 171 N. 
Y. 638 mem, 68 NE 1121 mem]. 


70. See supra §§ 2026, 2029. 


71. Ala.—Central of Georgia R. Co. 
v. Graham, 127 S 213; Central of Geor- 
gia R. Co. v. Graham, 218-Ala. 624, 
11:9. S654. 


Ark.—Missouri Pac. R. Co. v. Rob- 
ertson, ) 169 ArK. 967, O278" SW. 850; 
Gregory v. Missouri Pac. R. Co., 168 
Ark. 469, 270 SW 621; Missouri Pace. 
R. Co. v. Coca Cola Bottling Co., 154 
Ark. 413, 242 SW 813. 


Ind.—Leavitt v. Terre Haute, etc., 
ar ik: 5 Ind. A. 513, 31 NE 860, 32 NE 


Iowa.—Tierney v. chlcare. ete., .R: 
Co., 84 Iowa 641, 51 NW 175 


Mitine aSetoelky v2) Duluth, ete: R? 
Co., 173 Minn. 7, 216 NW 245. 


Mo.—Rawie v. Chicago, etc., R. Co., 
310 Mo. 72, 274 SW 10381; Hiatt v. St. 
Louis-San Francisco R. Co., 308 Mo. 
77, 271 SW 806; Wright v. Missouri 
108. R. Co., 220 Mo. A. 303, 286 SW 


See supra § 2035 text and note 


C.—Morris v. Norfolk Southern 
KK. aoe 197 N. C. 788, 149 SE 385. 


Tex.—Luten v. Missouri, etc., R. Co., 
(Civ. A.) 184 SW 798. 


Vt.—Johnson v. Busiand Ree OO 
93. Vit. 132, 106, A> 682 


Va.—Norfolk, etc., R. Co. vin Carr, 
106 Va. 508, 56 SE 276. 


72. U. S.—Southern R. Co. v. Ash- 
by? (860. (2d) 352: 


Ark.-—Chicago, etc. Fae © On manve 
French, 27 SW (2d) 1021; Missouri 
Pac. R. Co. v. Myers, 180 Ark. 1067, 
23 SW (24) 980; St. Louis-San Fran- 
cisco R. Co. v. Vernon, 162 Ark. 226, 
258 SW 126. 

Ga.—Georgia, ete., R. Co. v. Las- 
seter, 39 Ga. A. 393, 147 SE 166; Gis- 
sendanner v. Macon, etc., R. Co., 36 
Gaga oo 6Dy lst Si sOLs) @ 


Iowa.—Ressler v. Wabash 
ae Iowa 449, 182 NW 827. 
C.—Borden v. Southern R. Co., 
175. ‘N.C. 177, 95 SE 146. | 
Tenn.—Tennessee, etc., R. Co. v. 
Morgan, 132 Tenn. 1, 175 SW 1148. 
Tex.—Houston, etc., R. Co. v. Booz- 
er, 70 Tex. 530, 8 SW 119) 8. ‘AmSR 


Re Oo. 


[§ 2040] (d) Lights on Trains. 
with principles elsewhere considered,‘ it is ordinari- 
ly a question for the jury whether the headlight of 
a locomotive approaching a crossing was burning,‘® 
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crossing at which the accident oceurred,*! and wheth- 
er, under all the circumstances of the case, their fail- 
ure to keep a lookout was negligence.*? 
less, there are cases where the court may say that 
ordinary care requires those operating a train to 
keep a lookout; and whether the court is warranted 
in so instructing depends on whether the facts au- 
thorize but one inference which leads all reasonable 
men to say that ordinary care would require such 


Neverthe- 


In accordance 


615; St. Louis Southwestern R. Co. 
v. Elledge, (Civ. A.) 93 SW 499. 


Wis.—Schlimgen v. Chicago, etc., 
R. Co., 90 Wis. 186, 62 NW 1045. 


[a] Rule applied.—(1) Whether 
the exercise of ordinary care would 
require a lookout by the operators 
of a freight train at a sidetrack to 
watch for persons entering upon 
a crossing, where an on-coming pas- 
senger train collided with an auto- 
mobile, was a question for submis- 
sion to the jury, where the freight 
train had cleared the crossing and 
thus impliedly invited persons to en- 
ter thereon, and when the view was 
obstructed and the approach. of an- 
other train was expected at any mo- 
ment. Missouri Pac. R. Co. v. Myers, 
180 Ark. 1067, 23 SW (2d) 980. (2) 
Whether a fireman, preparing his 
coal boards to be ready for receiving 
coal at the next station, was engaged 
in a necessary duty, excusing him 
from maintaining a lookout while 
the train was rounding a curve in 
the track is a question for the jury, 
in an action for the death of an auto- 
mobile driver at a crossing; and 
there was no error in refusing to pass 
on the matter as one of law. South- 
ern R. Co. v. Ashby, 36 F. (2d) 352. 


[b] Evidence held sufficient to go 
to jury.—St. Louis-San Francisco R. 
Co. v.. Horn, 168 Ark. 191, 269° Sw 

Ching Wing v. Southern Pac. 
57 Cal. A. 546, 207 P 481; Chesa- 
peake, etce., R. Co. Vv. Bradford, 202 
Ky. 26, 258 SW 939; Regali v. "Min- 
neapolis, eter Re Co., 152 Minn. 407, 
188. NW 1003; Tennessee Cent. R. 
Co. v. Vanhoy, 143 Tenn. 312, 226 SW 
225; Shoemaker v. Texas, ete, R. 
Co., 29 Tex. Civ. A. 578, 69 SW 990. - 


[c] Evidence held insufficient to 
go to jury.—Coleman v. St. Louis- 
San Francisco R. Co., 130 Kan. 325, 
286 P 254; Chappell v. United R. Co., 
174 Mo. A. 126, 156 SW 819;. St. 
Louis Southwestern R. Co. v. Hill, ° 
(Tex. Civ. A.) 13 SW (2d)-420; Ft. 
Worth, etc., R: Co. v. Harrison, (Tex. 
(Cilvy AL) 163 SW 332. 


[d] Gross negligence peas Pa tS a 
question for the jury whether the 
failure to keep a lookout for persons 
on the street and to signal the ap- 
proach of a train was gross neglect 
so as to authorize pune damages. 
Louisville, etc., R. Co. v. Cooper, 65 
SW. 795, 33 Kyl 1658. 


73. Grand Trunk Western R. Co. 
v. Thrift Trust Co., 68 Ind. A. 198, 115 


NE 685, 116 NE 756. 
74. See supra §§ 2026, 2029. 
75. Ala._-Birmingham, etc., R. Co. 


v. Campbell, 203 Ala. 296, 82 S 546. 


Ark.—St. Louis-San Francisco R. 
re vy. Stewart, 137 Ark. 6, 207 SW 

0. 

Iowa.—Platter v. Minneapolis, etce., 
R. Co., 162 Iowa 142, 143 NW 992. 


Mich.—Line vy. 
BR, Co., 
N. ee Graw v. Erie R. Co., 49 
App. Div. 29, 63 NYS 296. 


Grand Rapids, etc, 
143 Mich. 163, 106 NW 719. 
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and also whether failure to keep the headlight burn- 
So, also, it is a question for 
the jury whether it was negligence to move cars over 
a crossing by horse power without maintaining lights 


ing was negligence.*® 


on the ears.77 


[§ 2041] (e) Rate of Speed—aa. In General. 
accordance with principles elsewhere considered,** 


in actions for injuries to person or 


Oh.—Pennsylvania Co. v. Gulling, 5 
@Ohe Av 183. 25) Oh. Cir. Cee N. S: 13265 
Wells v. Cincinnati, ete. Rev Conn) 
Oh. Cir. Ct.:340, 6 Oh. Cir. Dec. 137. 


Tex.—Luten v. Missouri, ete., 
Co., (Civ. A.) 184 SW 798. 


Vt.—ZJohnson v. Rutland R. Co., 
93 Vit. 132; 106 A 682. 


[a] Evidence held sufficient to go 
to jury.—Garrett v. Missouri Pac. R. 
Co., 216 Mo. A. 21, 267 SW 91; Kerr 
v. Bush, (Mo. A.) 215 SW 393. 

[b] Evidence held sufficient to go 
to jury on question of insufficiency 
of headlights.—Regali v. Minneapo- 
lis, ete., R. Co., 152 Minn. 407, 188 

1003. 


R. 


[c] Evidence held insufficient to 
go to jury on nature of negligence in 
leaving cars on crossing at night 
without lights. Gulf, ete., R, Co. v. 
ges 152 Miss. 674, 120 S 750. 

Ky.—Louisville, etce., R. Co. v. 
Canoe 40 Ky. 772, 181 SW 787. 

Minn.-—Hendrickson v. Great 
Northern R. Co., 170 Minn. 394, 212 
NW 600; Pogue v. Great Northern 


RiCo.,; 127° Minn, 79, 148’ NW 889; 
Jenkins v. Minneapolis, etce., R. Co., 
124 Minn. 368, 145 NW 40. 


N. C.—Manuel v. Southern R. Co., 
188 N. C. 559, 125 SH 114. 


Oh.—Wells v. Cincinnati, etc., R. 
ae 9 Oh. Cir. Ct. 340, 6 Oh. Cir. Dec. 
127 


Pa.—Eline v. Western Maryland 
R. Co., 262 Pa. 33, 104 A 857. 


77. Johnson v. Hudson River R. 
Co., 18 N. Y. Super. 633 [aff in 20 N. 
V¥i165,. %o AmD 375]. 


78. See supra §§ 2026, 2029. 


79. JIll.—Chicago, ete., R. Co. v. 
Perkins, 26 Ill. A. 67 [rev on other 
grounds 110 Ill. 521, aff 125 Ill. 127, 
17 NE 1]. 


Nebr.—Chicago, etc Ri Conernv. 
Sporer, 69 Nebr. 8, 94 Nw 991. 


N. Y.—Doyle v. . Pennsylvania, 
€te., R.-Co., 13 3 N. ¥. 687, 34 NE 10638. 


Pa tenatmnah v. Reading. Co., 283 
Pa. 416, 129 A 450; Mellon v. Lehigh 
Valley R. Co., 282 Pa.-39, 127 A 444; 
Schwarz v. Delaware, etc., R. Co., 211 
Pa. 625, 61 A 255. 


S. C.—Pinckney v. 
Line R. Co., 147 S. C. 227, 145 SE 135. 


Tex.—Galveston, ete, R. Co. v. 
Murray, (Civ. A.) 99 SW 144. 

And see cases infra this note. 

[a] Speed in excess ,of that pre- 
scribed by statute or ordinance.—(1) 
Ordinarily it is for the jury to de- 
termine whether the locomotive or 
train causing the injury complained 
of was running at a rate of speed in 
excess of that fixed by statute or 


Atlantic Coast 


ordinance. Van Osdale vy. Illinois 
Cent. R. Co., 210 Ill. A. 619; Robert- 
son v. Chicago, ete., R. Co., 183 Il. 


A. 504; Hollister v. Hines, 150 Minn. 
185, 184 NW 856; Campbell v. Chi- 
cago, etc., R. Co., 211 Mo. A. 331, 245 
SW 58; Doyle v. Missouri, etc., R. 
Co., (Mo. A.) 185 SW 1175; Galves- 
EN etc., R. Co. v. Murray, (Tex. Civ. 

A.) 99 Sw 144; Shaver v. Davis,' 175 
Wis. 592, 185 NW 227. (2) Thus it 
is a question for the jury whether 
the train ran over the crossing at 
which plaintiff was injured at a speed 
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road crossings, it is ordinarily a question for the jury 
to determine at what rate of speed the train was run- 
ning at the time of the accident.*® 
tion for the jury to determine whether or not, under 


So it is a ques- 


all the circumstances existing at the time and place 


In 
negligent.§° 
property at rail- 


exceeding six miles per hour in vio- 
lation of a city ordinance, where sev- 
eral witnesses testified that the train 
was running at the rate of twenty 
miles an ‘hour, and none of the train- 
men was called as a witness, al- 
though a passenger on the train tes- 
tified that it was not running over 
six miles an hour. Zwack v. New 
York, etc., R. Co., 160 N. Y.°362, 54 
NE 785. 


[b]. Where there are data fur- 
nished by which rate of speed can he 
determined, the evidence upon the 
proposition whether the train was 
run at an unlawful rate of speed will 
properly go to the jury. Watson vy. 
virte R. Co., 10 OhS&CP 454, 8 OhNP 
8. 


[ec] Whether rate of speed at one 
point was same as at another point 
is a question of fact. Kirby v. 
pou enn R. \Co.,\ 63° S.C. 494, 41 (SH 

65. 


80. U. S.—Canadian Pac. R. Co. v. 
Slayton, 29 F. (2d) 687; Quereau v. 
Lehigh Valley R. Co., 270 Fed. 826 
{aff 289 Fed. 767]. 


Ala.—Nashville, ete, R. Co. v. 
Prince, 212 Ala. 499, 103 S 463; Cen- 
tral of Georgia R. Co. v. Faust, 17 
Ala. A. 96, 82 S 36 [certiorari den 
203 Ala. 248, 82 S 345]. 


Ark.—Davis v. Scott, 151 Ark. 34, 
235 SW 407; St. Louis, ete: Ws Co: 
v. Fitzhugh, 180 SW 490. 


Cal.—Young vy. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61; Young v. 
Pacific Electric R. Co., 279 P 488; 
Tousley v. Pacific Electric R. Co., 
166) Calin 457,, )13% Pl 31>) Bilton: -v. 
Southern Pac. R. Co., 148 Cal. 443, 
83 P 440; Nehrbas v. Northern Pac. 
Con, 62 Cal. 320; Dow v.. Southern 
Pac. Co., (A.) 288 P 89; Johnson v. 
Southern: Pac. ‘Co; 7GA:) “288 P Sis 
Hoffman v. Southern Pac. Co., (A.) 
279 P 474; Badostain v. Pacific 
Electric R. Co., 83 Cal. A. 290, 256 P 
576; Ellis» v. Central California 
TractsiCo.;, 3% Cale Av 390) 174 (P4002 


Ga.—Georgia, ete., R. Co. v. Las- 
seter;='39 Gan A. 393, 147)> SE! 166° 
Davis v. Whitcomb, 30 Ga. A. 497, 
118 SE 488. 


Ill.—Cleveland, ete., R. Co. v. 
Baddeley, 150 Ill. 328, 36 NE 965; 
Illinois Cent. R. Co. v. Cragin, 71 Tl. 
177; McNaught v. Hines, 220 Ill. A. 
15 [rev on other grounds 300 III. 
167, 183 NE 53]; Pocho vy. Illinois 
Terminal R. Co., 210 Ill. A, 598; To- 


ledo, ete., R. Co. v. Smart, 1a a 
A, 6233. -Chicage,’ “etc, R. 
Perkins, 26 Ill. A. 67 ‘Trev 110 ny 


521 (aff 125 Ill. 127, 17 NE 1)]. 


Ind.—Louisville, ete, R. Co. v. 
Stommel, 126 Ind. 25, 25 NE 863; 
Chicago, etce., R. Co. v. Rans, 87 Ind. 
A, 452, 161 NE 656. 

Iowa.—Fontana v. Ft. Dodge, etc., 
R. Co., 180 Iowa.1183, 162 NW 777; 
Landis v. Interurban R. Co., 166 Iowa 
20, 147 NW 318. 

Kan.—Nevitt v. Atchison, Ceo R. 
Co.,.115 Kan. 439, 223 P SS 

Ky, —Louisville, ete., Corn sys 


Adams, 205 Ky. 203, 265 aay 623. 


La.—Foreman v. Louisiana West- 
ern R. Co., 140 La. 389, 73 S 242. 


Me.—Wood v. Maine Cent. ,ReuCor, 
101 Me. 469, 64 A 833. 


where the injury occurred, the rate of speed was 
This is so, although the rate of speed 


Mich =Morsam vy. Detroit, etce., R. 
Co., 234 Mich. 497, 208 NW 434; Stahl 
v. ‘Michigan Cent. R. Cove 22%. Mich? 
469, 198 NW 881; Folkmire v. Mich- 
igan United R. Co., 157 Mich. 159, 
121 NW 811, 17 AnnCas 979. 


Minn.—Lammers v. Great North- 
ern R. Co., 82 Minn. 120, 84 NW 728; 
Bolinger v. St. Paul, etc., Ry Co, 36 
Minn. 418, 31 NW 856, 1 AmSR 680; 
Howard vy. St. Paul, ete., Rao; 32 
Minn. 214, 20 NW 


Miss.—Gulf, ete., R. Co. 
son, 142 Miss. 542, 107 S 369; Hines 
Vv. ‘Moore, 124 Miss. 500, Sieeks 
Stages v. Mobile, etc., R. Co., E76 Miss. 
BOM, Vile S sO9ils 


Mo.—Herrell Vv. 
Francisco R. Co., 18 SW (2d) 481; 
Toeneboehn v. St. Louis-San Fran- 
cisco R. Co., 317 Mo. 1096, 298 SW 
795; Hall v. St. Louis-San Francisco 
R. Co., 240 SW 175; Mahany v. Kan- 
sas City R. Co., 286 Mo. 601, 228 SW 
821; Turney v. United R. Co., 155 
Mo. A. 513, 135 SW 93; Klockenbrink 


v. Hud- 


St. Louis-San 


v. St. Louis, etc, R. Co., 81 Mo. A. 
351, 409. 

Nebr.—Chicago, ete, R. Co. v. 
Sporer, 69 Nebr. 8, 94 NW 991. 

N. H.—Huntress v. Boston, etce., 
R. Co., 66 N. H. 185, 34 A 154, 49 
AmSR 600. 


N. Y.—Bond v. Schenectady R. Co., 
251 N. Y. 315, 167 NE 455; Baker v. 
Lehigh Valley R. Co., 248 N. Y. 131, 
161 NE 445; Serano v. New York, 
ete, OR. Co.) 288 Ni YI 1565° 80" INE 
1025, 117 AmSR 833; Zwack v. New 
York, etenihRit Cos 160 N.Y. 362,) 54 
NE 785: Thompson v. New York 
Cent., ete., R. Co., 110 N. Y. 6836 mem, 
17 NE 690, 2 Silv. A. 82; Massoth v. 
Delaware, etc., Canal Co., 64 N. Y. 
524 [aff 6 Hun 314]; Wilds v. Hud- 
son River R. Co., 29 'N. Y. BaRAS 
niewski v. New York Cent. R. 

228 App. “Div. 27,238 NYS 429: 
Frederick v. Fonda, ete, Co. 52 App. 
Div. 603, 65 NYS 440; Lewin v. Lehigh 
Valley R. Co., 41 App. Div. 89, 58 NYS 
113; De Loge v. New York Cent. R. 
oly 92 Hun 149,36 NYS 697 [aff 157 

N. Y. 688 mem, 51 NE 1090 mem]; 
Miller v. New York Cent., etc., R. Co., 
20 NYS 163 [aff 141 N. Y. 606 mem, 36 
NE 740 mem]; Richardson v. New 
York Cent., ete., R. Co., 15 NYS 868 
[aff 133 N. Y. 563 mem, 30 NE 1148 
mem]. 


N. C.—Norton v. North Carolina R. 
Co,, 122 N. C. 910, 29 SH 886. 


N. D.—Williams v. Minneapolis, 
ete., RR: Co: SUN. Di 209, 227 sN W432 
Amenia, ete., Land Co, v. Minneapo- 
rr etc., R. Co., 48 N. D. 1806, 189 NW 


Oh.—Wheeling, etc., 
Parken °29\Oh, (Cir we@t 


Okl.—St. Louis-San Francisco R. 
Co. v. Simmons, 119 Okl. 1, 245 P 894; 
Midland Valley Ri Coen. Neeley, 114 
Oki. 277, 246° P (859; -St: Louis-San 
Francisco R. Couw? Wheeler, 108 Okl. 
139, 235 P 498; St. Louis- San Fran- 
cisco R. Co. v. Rundell, 108 Okl. 132, 
23656 P 491. 


Pa.—Barton  v. Lehigh Valley 
Transit Co,., 283 Pa. 577, 129 A. 1585. 
Mellon y. Lehigh Valley Ra Go; 282 
Pa. 39, 127 A 444; Lodge v. Pitts- 
burgh, ete., R. Co., 243 Pa. 10, 89 A 
790; Pennsylvania Re Covtye Brooks, 


Ra Comey: 
al 


tp a ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was not fixed by statute or ordinance,®! and also 
where the rate of speed is shown to have been in ex- 
cess of that fixed by statute or ordinance in jurisdic- 
tions where the operation of trains at a rate of speed 
in excess of that so fixed does not constitute negli- 
And thé rule is also applicable, “al- 
though it is shown that the statutory signals were 
So it has been held that whether special 
circumstances existed rendering necessary the slack- 
ening of the speed of a train at a crossing is ordinarily 
On the other hand, it has 
been held that the question of negligence in operat- 
ing a train at an excessive rate of speed should not 
be submitted to the jury unless the facts shown 
such that ordinary minds might differ as to whether 
the rate of speed at which the train was operated was 
negligent,’> and that the question of negligence in 
operating a train at an excessive rate of speed should 


gence per se.5? 


given.§? 


a question for the jury.*# 


2 Walk. 122; Delaware, etec., R.. Co. 
v. Smith, 1 Walk. 88; Frederick v. 
year at Rs.Co;,"5 Pa. Dist. & Cor 


S. C.—Kirby v. Southern R. Co., 63 
S.C. 494.7 41" SH 765: Risingers v. 
Southern R. Co., 59 S: C. 429, 38 SE 
1; Zeigler v. Northeastern R. Co., 5 
Se Chee we 


Tenn.—Stem vy. Nashville Interur- 


ee R. Co., 142 Tenn. 494, 221 SW 
iM) 

Tex.—Louisiana R., etc., Co. v. 
Loudermilk, (Civ. A.) 12 SW (2d) 
824; Louisiana Re erere Co, Ve Cot= 


ton; ¢Civa"A:). 1 SW (2d) 393s, YSt. 
Louis Southwestern R. Co. v. Lewis, 
(Civ. A.) 297 SW 896 [rev-on other 
grounds (Commn. A.) 5 SW _ (2d) 
7651; Southern Tract. Co. v. Owens, 
(Civ. A.) 198 SW 150; Texas, etc., R. 
Co. v. Cunningham, (Civ. A.) 168 SW 
428. 


Utah.—Clark vy. Union Pac. R. Co., 
Zon biel O50. 


Ont.—Vynerzenke Vv. Canadian 
Northern R. Co., 22 OntWN 1 


[a] Thus, it is a question for the 
jury whether or not a railroad was 
negligent, where it is shown that the 
train was run: (1) One thousand 
feet beyond tine crossing before stop- 
ping. Herrell v. St. Louis-San Fran- 
cisco, Ra Co;,. “Mo 18; SW) (2d) .481. 
(2) Over a grade crossing much used 
by automobiles, protected only by the 
whistle at the signal post and an au- 
tomatic ‘signal, fifty or sixty miles 
an hour. Collins v. Hustis, 79 N. H. 
446, 111 A 286. (3) Over a grade 
crossing without maintaining a flag- 
man, at forty miles an hour. Hunt- 
ress v. Boston, etc., R. Co., 66 N. H. 
185, 34 A 154, 49 AmSR 600. (4) 
Over a much traveled street at the 
rate of forty (Waldele v. New York 
cent., ete., R. Co., 4 App. Div. 549, 38 
NYS 1009) (5) or twenty-five miles an 
hour (De Loge v. New York Cent., 
ete., R. Co., 92 Hun 149, 36 NYS 697 
{aff 157 N. Y. 688 mem, 51 NE 1090 
mem]). (6) Through a small vil- 
lage at the rate of thirty-five ane 
an hour. Wabash, ete., R. 

Hicks, 13 Ill. A. 407. (7) Through ie 
suburban district of a town in which 
there was probably a crossing at 
every block, fifty miles.an hour. 


INevittew. Atchison; eteny Ric Con 1d 
Kan. 439, 228 P 269. (8) Through a 
town at a high rate of speed. Ris- 


inger v. Southern R. Co., 59 S. C. 429, 
38 SE 1. 


[b] Evidence held sufficient to 
go to jury on question of negligence 
in operating trains at excessive rate 
of speed. Butterfield v. Chicago, etc., 
R. Co., 193 Iowa 323, 185 NW 151; 
June v. Grand Trunk Western R. ‘Co; 
232 Mich, 449, 205 NW 181; Garland 
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dangerous.®° 


gence.’? 


are 


v. Michigan Cent. R. Co., 
695, 163 NW 55; 


196 Mich. 
Lawler v. Minneap- 


olis, ete., R. Co., 129 Minn. 506, 152 
NW 882: Serano v. New York Cent., 
ete, RarCose POSieNe sy 52 56458,0 NE 


1025, LPT AmSR 833 (in the absence 
of signals or safeguards by way of 
gates or flagmen, a speed of from 
fifteen to twenty-five miles an hour 
by a railroad train around a very ab- 
rupt curve at a much used crossing 
in a city is some evidence to submit 
to a jury on the question of defend- 
ant’s negligence); Chicago, etc., R. 
Co. v. Barton, 59 Okl. 109, 159 P 250; 
Russell v. Oregon 1885 etc., Co.,; 

Or, 128, 102 P 619; Loughrey vy. Penn- 
sylvania R. Co., 284 Pa, AG Pee = 
260; Galveston, etc., 

Streich, (Tex. Civ. A.) ost sw 295: 
Texas, ‘etc., R. Co. v. Miles, (Tex. Civ. 
A.) 192 SW 1138. : 


{e] Evidence held insufficient to 
go to jury on question of negligence 
in operating trains or cars at exces- 
sive rate of speed. Pere Marquette 
Re Co; ve Anderson,, 129). BE. (2d) 479 
{certiorari den 279 U. S. 851 mem, 49 
SCt 347 mem, 73 L. ed. 994 mem]; 
Southern R. Co. v. Crawford, 164 Ala. 
178, 51 S 340; Coleman v. St. Louis- 
San Francisco R. Co., 130 Kan. 325, 
286 P 254; Cross v. Chicago, ete, R. 
Co., 120 Kan. 58, 242 P 469; Blias v. 
Collins, 237 Mich. 175, 211 NW 88, 
52 ALR 1118; Knox v. Philadelphia, 
ete, RY Co 202 Pa. 6045) 52° Ae 90 
(there is no evidence to go to the 
jury that a train was running at too 
high a speed at the crossing of a 
country road where the only testi- 
mony as to excessive speed is that 
of a passenger who, after saying that 
he could not tell how many miles an 
hour it was running, as he had no 
way of measuring it, said that it was 
running sixty miles an hour, and this 
is opposed to the schedule of the 
train, and the positive testimony of 
the engineer) ; Custer v. Baltimore, 
etes, RaiCo,, 19 Pa, Super. 365 [aff 206 
Pa. 529, 55 A 1130] (proof of a ‘high 
rate of speed at a crossing when ac- 
companied by an exhibition of facts 
showing proper safeguards for the 
customary and ordinary use of the 
crossing is insufficient to take the 
case to the jury). 


81. McGrath v. New York Rone 
ete; aR. Com 1 Chomps.. & Ca CN. oY) 
243; International, etc., R. Co. Vv. 


Graves, 59 Tex. 330; Missouri, etc., R. 
Co. v. Melugin, (Tex. Civ. A.) 63 SW 
338; Heath v. Stewart, 90 Wis. 418, 63 
NW 1051; and cases supra note 85. 


fa] Thus (1) under circumstances 
making a crossing exceptionally dan- 
gerous, whether running a passenger 
train over the crossing at forty miles 
per hour, although not in violation of 
statute or ordinance, is negligent is 
a question of fact for the jury. St. 
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not be submitted to the jury where the crossing was 
located in open country 


and was not exceptionally 


And if it be clearly shown that on 
the occasion in question the rate of speed was not 
greater than that which had been usually practiced 
before, with the tacit consent of the community and 
without accident, it should not be considered an open 
question whether running at that rate was negli- 


Where rate of speed is not in issue, it is erroneous 
to submit the question to the jury.*® 

[§ 2042] bb. Excessive or Unlawful Speed and 
Absence of Signals. 
the determination of the jury under all the cireum- 
stances of the case whether a railroad was guilty of 
negligence where it is shown that its train approached 
a crossing at a high or unlawful rate of speed without 
giving the usual or statutory signals,®® and especially 


It is ordinarily a question for 


Louis-San Francisco R. Co. v. Wheel- 
er, 108 Okl. 139, 235 P 498; St. Louis- 
San Francisco R. Co. vy. Rundell, 108 
Okl. 132, 235 P 491. (2) And it is not 
error to submit defendant’s negli- 
gence as to the speed of the train to 
the jury, the crossing being within a 
railroad yard where switching was 
going on an’d near which a depot was 
located, although the speed of the 
train was not regulated by ordinance. 
Ommen v. Grand Trunk Western R. 
Co., 204 Mich. 392, 169 NW 914. 


82. Davis v. Wadford, 280 Fed. 709; 
Shatto v. Erie R. Co., 121 Fed. 678, 
59 CCA 1; Fairchild v. Detroit, ete., 
Rw Cos, 250 Mich. 252, 230 NW 167; 
Gillum v. Pacific Coast R. Cos 152 
Wash. 657, 279 P 114. See, as sus- 
taining this view, Moore v. Maine 
Cent. R. Co., 106 Me. 297, 76 ‘A 871; 
Wood v. Maine Cent. R. Co., 101 Me. 
469, 64 A 833. 


_Effect of violation of statute or or- 
dinance see supra § 1837. 


83. Central of Georgia R. Co. v. 
Faust, 17 Ala, A. 96; 82 S 36 [certio- 
rari den 203 Ala. 248, 82 S 345]. 


84. Atlantic Coast Line R. Co. v. 
Bradshaw, 34 Ga. A. 360, 129 SE 304; 
Vernick v. Detroit, etc., R. Co., 224 
Mich. 321, 194 NW 992; Zeigler v. 
Northeastern R. Co., 5 S. C. 221. 


[a] Thus, where a railway car was 
signaled by waving a lantern because 
of a stalled truck on a crossing, which, 
by reason of a curve, the motorman 
could not see, it was his duty to slow 
down sufficiently so that he could stop 
if exigencies required, although the 
light was white, and such as was 
sometimes used by intending passen- 
gers in attempting to stop it at a place 
where it did not stop, and evidence of 
the motorman’s failure to slow down 
was made a question for the jury as 
to negligence. Vernick v. Detroit, 
etc., R. Co., 224 Mich. 321, 194 NW 992. 


[b] Evidence held insufficient to 
go to jury on question of a locomotive 
engineer’s failure to slacken his speed 


after seeing a truck approaching. 
Ross v. Davis, 213° Mo. A. 209, 248 
Sw 611 

85. Smith v. Galveston-Houston 
milectrie Ri Co: -CLlex. (Civ, Aierz65 
Sw 267 [rev on other’ grounds 


(Commn. A;) 277 SW 103]. 


86. Piersall v. Chesapeake, etc., R. 
Co., 180 Ky. 659, 203 SW 551. 


87. Wilds v. Hudson River R. Co., 
29 N. Y. 315. See Baltimore, etc., R. 
Co. v. Reeves, 10 F. (2d) 329 (recog- 
nizing rule). 

88. Southern Tract. Co. y. Dillon, 
(Tex. Civ. A.) 199 SW 698. 


89. U. S.—Zimmerman y. Pennsyl- 
vania Co., 252 Fed. 571, 164 CCA 487; 
Shatto v. Erie R. Co., 121 Fed. 678, 
59 CCA. 1, 
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is this true where there is evidence that the injured 
person’s view or hearing at the crossing: at which the 
accident occurred was obstructed.°° 


[§ 2043] (f) Where View or Hearing Obstruct- 
In accordance with principles elsewhere con- 
sidered,®? it is ordinarily a question for the jury 
whether the view or hearing at the crossing where 
the injury complained of was inflicted was obstruct- 
ed;°° whether, if shown to be so obstructed, the train 
was heing operated at an excessive rate of speed; 
whether signals of the approach of the train to such 
crossing were given;®> whether the signals, if given, 
were sufficient;°® and whether it was negligence to 


ed. 91 


Ill.— McNaught v. Hines, 220 Ill. A. 
15 [rev on other grounds 300 Ill. 167, 
133 NE 53]; Goldsmith v. Chicago, 
CtG. oR Coy 176 Ill. A. 336. 


Iowa.—Glanville v. Chicago, etc., R. 
Co., 190 lowa 174, 180 NW 152; Trout 
Vv. Minneapolis, etc., R. Co., 148 Iowa 
135, 126 NW 799; Moore v. Chicago, 
Ete Rs COvegs Iowa 484, 61 NW 992. 


ee oat entueky Tract;,. ete.; Co: Vv. 
Wilson, 165 Ky. 123, 176 "SW 991 


Minn.—Simonson §v. Winveapolie 
ete., R. Co., 117 Minn. 248, 135 NW 
745. 

N. Y.—Nelson v. Long Island R. Co., 
109 App. Div. 626, 96 NYS 246; Swart 
v. New York Cent. R. Co., 81 App. Div. 
402, 80 NYS 906 [aff 177 N. Y. 529 
mem, 69 NE 1130 mem]; Flanagan vy. 
New York Cent., etc., R. Co., 70 App. 
Divs 505, 75. .NYS 225 [aff 173) Nene 


631 mem, 66 NE 1108 mem]; Goodell 
v. New York Cent., etc, R. Co., 67 
App. Div. 271, 73 NYS 428; Wilcox 


v. New York, etc., R. Co., 88 ‘Hun 263, 
34 NYS 744. 


Or.—Midland Valley R. Co. v. Nee- 
ley, 114 Okl. 277, 246 P 859. 


90. See infra § 2043. 


91. In case of backing engine or 
train see infra § 2044. 


92. See supra §§ 2026, 2029. 


93. Klanowski v. Grand Trunk R. 
Co., 57 Mich. 525, 24 NW 801. 


94 Smith v. Galveston-Houston 
Electric R. Co., (Tex. Commn. A.) 277 
SW 108 [rev (Civ. A.) 265 SW 267]. 


95. Rebmann v. Delaware, etc., R. 
Co., 275 Fed. 1009 [aff 285 Fed. 317]; 
Hines v. Hoover, 271 Fed. 645; Lou- 
isville, ete., R. Co. v. Locker, 182 Ky. 
578, 206 SW 780; Klanowski v. Grand 
Trunk R. Co., 57 Mich. 525, 24 NW 
801; Hill v. Norfolk Southern R. Co., 
195" Ne ©.1'605; 143° SH 1:29: 


[a] Where railroad temporarily 
obstructs view of its tracks by leav- 
ing freight cars on sidetracks, the 
question as to whether the company 
was negligent in not providing some 
method for giving notice of the ap- 
proach of the trains should be sub- 
mitted to the jury. Willet v. Michi- 
gan Cent. R. Co., 114 Mich. 411, 72 NW 
260. 


[b] Evidence held sufficient to go 
to jury.— Advance Transfer Co. v. Chi- 
cago, etc., R. Co., (Mo. A.) 195 SW 566. 


96. Wanner v. gimmie etc., 
R. Co., 261 Pa. 278, 104 A 570. 


97. U. S.—Pennsylvania R. Co. v. 
Moffitt, 1 BF. (2d) 276. 

Ala, MN CEC S oy Evat me Oun oes 
Loyd, 186 Ala. 119, 65 S 153. 

Cal.—Marchetti v. Southern Pac. 
Co., 204 Cal. 679, 269 P 529; Nehrbas 
v. Northern Pac. R. Co., 62 Cal. 320. 

Ill.—Chicago, etc., R. Co. v. Perkins, 
26 Ill. A. 67 [rev on other grounds 
110 Tll. 521 (aff 125.Tll, 127, 17 NE 1)). 

Iowa.—Pratt v. Chicago, etc., R. Co., 
98 Iowa 563, 67 NW 402. 

Kan.—Missouri Pac. R. Co. v. John- 
son, 44 Kan. 660, 24 P 1116. 
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speed.?? 


Ky.—Louisville, ete., R. Co. v. Wal- 
den, 74 SW 694, 25 KyL 1. 


Mich.—Hudson vy. Grand Trunk 
Sesto R. Co., 227 Mich. 1, 198 NW 


Minn.—Peterson v. Great Northern 
R. Co., 159 Minn. 308, 199 NW 3. 


Mo.—Clay yv. Missouri Pac. R. Co., 5 
SW (2d) 409; Ward v. Missouri Pac. 
RR, Con) 318 Mo. 92, 277 SW 908. 


Mont! —De Atley v. Northern Pac. 
R. Co., 42 Mont. 304. 112 P78 


N. 7 Seis v. New York, Sten RK. 
Co., 136 A 416. 


. N. Y.—Noble v. New York Cent., 
etc., R. Co., 20 App. Div. 40, 46 NYS 
645 [aff 161 N.Y. 620, 55 NE 1098]; 
Bleyle v. New York "Cent., etce., R. 
Co., 11 NYSt 585 [aff.113 N. Y. 626 
mem, 20 NE 877 mem]. 


Pa.—Mosten vy. Lake Shore, ete., R.. 


Co., 218 Pa. 392, 67 A 740. 


(8. C.—Jacobs v. Atlantic Coast Line 
R. Co., 147 S. C. 184, 145 SE 146. 


Tex.—Baker v. Hodges, (Civ. A.) 


231 SW 844; ome vega en ete, aR: 
Cone Starling, 16 Tex. Civ. A. 365, 41 
Sw 181. 


Va.—Norfolk, ete., R. Co. v. Parker, 
152 Va. 484, 147 SE 461. 


Wash.—Cline v. Northern Pac, R. 
Co., 123 Wash. 86, 211 P 878. 


[a] Rule applied where view was 
obstructed by: (1) Box car. Norfolk, 
etc., R. Co. v. Parker, 152 Va. 484, 147 
SE 461. (2) Darkness. Mosten v. 
Lake Shore, etc., R. Co., 218 Pa..392, 67 
A 740. (3) Deep cut near crossing. 
Ward v. Missouri Pac, R. Co., 311 Mo. 
92,277 Sw.908. (4) Cars standing on 
adjacent tract. De Atley v. Northern 
Pac. .R. Co.,.42 Mont, .224, 112 P 76. 
(5) Fog. Briggs v. New York, etce., 
RivCos,, CNaws) 9136) Av 416") Denton 
v. Brooklyn Heights R. Co., 75 App. 
Div. '619, 78 .NXS), 157. ) (6) Garage) 
warehouse, and box car. Young v. 
Pacific Electric R..Co., 208 Cal. 568, 
283 P 61. (7) Long freight train, cut 
in the middle of the street and leav- 
ing a passage of only sixteen feet for 
the use of the public. Baker v. Hodg- 
es, (Tex. Civ. A.) 231 SW 844. (8) 
Steam. Jacobs vy. Atlantic Coast Line 
R. Co., 147 S. C, 184, 145 SH 146. (9) 
Trees and dwelling house eee 
near track. Chicago, etc., oO. 
Perkins, 26 Ill. A. 67 [rev 110° T1l. 52 
(aff 125 Tl. TOT TRONS dy GLO!) 
Trees growing on right of way. Nehr- 
bas v. Central Pac. R. Co., 62 Cal. 320. 
(11) Weeds. Wiese v. Chicago Great 


Western R. Co., 182 Iowa 508, 166 
NW 66. 
[b] Evidence held sufficient to go 


to jury on question of negligence in 
running train at excessive speed over 
crossing, view of which was obstruct- 
ed. Beckham v. Hines, 279 Fed. 241; 
Fillingham v. Detroit; ete., R. Co. 207 
Mich. 644, 175 NW 227; Moseley Vv. 
Atlantic Coast Line R. §Coin Neva 
150 SEH 184 


98: U. & dependeelvaate Ri Cow. 
Moffitt, 1 F. (2d) 276; Chicago, etce., 


ry, 
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run a train over a crossing at which the view or hear- 
ing was obstructed at a rapid or unusual rate of 
This last mentioned principle is especially 
applicable where there is evidence which shows or 
tends to show that the usual or statutory signals were 
not given;°* but it also applies, although it is shown 
that such signals were given.®® 
that, where ‘the view of. a crossing is greatly obstruct- 
ed by buildings between the railroad and the high- 
way, it is for the jury to say whether ordinary pru- 
dence would not require more effective warning of 
the approach of trains moving at a speed of forty 
or fifty miles an hour than was furnished by the 


It has also been held 


RCo... Ve Netolicky, 
CCA 615; 
Fed. 282 


Gae-wouae v. Pacific Electric R. 
Co., 208 Cal. 568, 283 P 61; Marchetti 
v. Southern Pac. Co., 204 Cal. 679, 269 
P 529; Nehrbas v. Central Pac. R. 
Co., 62 Cal. 320. 


Ill. —Chicago, etc., R. Co. v. Sanders, 
i Ill. 531, 39 NE "481 Late ‘55 Ill. A. 


67 Fed. 665, 14 
Pearce v.. Humphreys, 34 


Iowa.—Glanville v. Chicago, ete., R. 
Co., 196 Iowa 456, 1983 NW 548; Fuller 
yv. Illinois Cent. R. Co., 186 Towa 686. 
173 NW 137; Wiese v. Chicago Great 
Western R. Co., 182 Iowa 508, 166 NW 
66; Pratt v. Chicago, ete., R. Co., 98 
Iowa 563, 67 NW 402. 


Kan.—Missouri Pac. 
son, 44 Kan. 666, 24 P iti 


Ky.—Louisville, etce., R. Co. v. Wal- 
den, 74 SW 694, 25 KyL be 


Minn.—Beanstrom y. Northern Pac. 
R. Co., 46 Minn. 193, 48 NW 778. 


Mo.—Keim vy. Union R., etc., Co., 90 
Mo. 314, 2 SW 427. 


Mont.—De Atley v. Northern Pac. 
R. Co., 42 Mont. 224, 112 P 76. 


N. J.—Briggs v. New York, etc., R. 
Co., 1386 A 416. 


N. Y.—Robson v. Nassau Electric 
R. Co., 80 App. Div. 301, 80 NYS 698; 
Petrie v. New York Cent., etc., R. Co., 
63 App. Div. 473, 71 NYS 866 [aff 
171 N. Y. 688 mem, 63 NE 1121 mem]; 
Hickey v. New York Cent.tetc. Re 
Cer) 28 App Dive 1235-40 NYS 484; 
Miller v. New York Cent., Cte, RCoe 
82 Hun 164, 31 NYS 317 [aff 146 N. 
Y. 367, 41 NE 90]; Austin v. Long 
Island R. Co., 69 Hun 67, 23 NYS 193 
[aff 140 N. Y. 639 mem, 35 NE 892 
mem]; Rodrian v. New York, etce., 
RCo. 55) Mun!’ 606,27 NYS 811 [rev 
on other grounds 125 N. Y: 526, 26 
NE 741]; Crawford v. Delaware, 
ete., RisCo., 54 N.Y. Super, 262 [aft 
121'N. Y. 652 mem, 24 NE 1092 mem]; 
Schlee v. New York Cent., etc., R. Coi; 
13 Mise. 649, 34 NYS 928; Moore v. 
New York Cent., etc., R. Co., 2 Misc. 
23, 21 NYS 4386; Cook v. New York 
Gent.) ete, “Re.'Coi, 16. INS) 4b) rake 
128 N. Y. 635 mem, 29 NE 147 mem]; 
Crawford v. Delaware, etc., R. Co., 1 
NYS 339 [aff 121 N. Y. 652 mem, "24 
NE 1092 mem]. 


Pa.—Laib ‘v. Pennsylvania R. Co., 
180 Pa. 503, 37 A 96; McGill v. Pitts- 
burgh, etc., ROO: 152 Pa. S31e 25° R: 
540; ‘Summers’ v. Bloomsburg, etc., 
R. Co., 24 Pa. Super. 615. 


S..C.—Wheelis v. Southern R. Co.,; 
118. -S: C..307,,110 SH-154. 


Wash.—Cline v. Northern Pac. R. 
Co., 123 Wash. 86, 211 P 878. 


[a] Evidence sufficient to go to 
jars on issue of negligence in run- 
ning train over obstructed crossing: at 
excessive speed and without giving 
signals. June v. Grand Trunk West= 
ern R. Co., 232 Mich. 449, 205 NW 181. 


99. Paterson v. Great Northern R. 
Co., 159 Minn. 308, 199 NW 3. 


Co. v. John- 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


pe eee 


§§ 2043-2044] 


whistle or the bell of the locomotive. 


[§ 2044] (g) Methods of Moving or Handling 
Standing, Backing, or Switched Cars or Locomotives. 
In accordance with principles elsewhere considered,” 
it is ordinarily a question of fact for the jury wheth- 
er defendant exercised due care in moving a train or 
ears which had been standing at the crossing,® as 
whether there were proper lights on the ears at the 
time,* or proper signals were given before starting ;° 
or whether or not it was negligence to move the train 
or cars without a previous signal or warning,® or 
Likewise it is a question for the 
jury whether employees on a backing train or engine 
whether signals given | ° 


without a lookout.? 


gave signals or warnings;$ 


1. Jones v. Boston, etce.,, R. Co., 83 
IN. EI> 73, 139A. 214. 


“Where the physical surroundings 
are such that a traveler might be un- 
able, by the use of ordinary care, to 
discover the approach of trains, the 
question of the adequacy of the pro- 
tection furnished by the railroad be- 
comes one of fact for the jury.” 
Jones v. Boston, ete., R. Co., supra. 


2. See supra §§ 2026, 2029. 

3. U. S.—Mearns v. Baltimore, etc., 
R. Co., 284 Fed. 31. 

Ga.—Georgia Cent. R. Co. v. Motz, 
130 Ga. 414, 61 SE 1. 

Ill.— Chicago, ete., R. Co. v. Carey, 
115 Ill. 115, 3 NE 519. 

Iowa.—Seaton v. Western Asphalt 
Pav. Corp., 193 Iowa 52, 186 NW 458. 

Md.—Baltimore, etc., R. Co. v. State, 
141 Md, 520,.119 A 244. 

Minn.—Amann vy. Minneapolis, etc., 
R. Co., 126 Minn. 279, 148 NW 101. 

Mo.—Cherry v. St. Louis, etc., R. 
Co., 163 Mo. A. 538, 145 SW 837. 

Nebr.—Williams v. Chicago, ete., 
R. Co., 78 Nebr. 701, 113 NW 791, 78 


ea 695, 111 NW 596, 14 LRANS 
1 : 

N. Y.—Chadbourne v. Delaware, 
etc., RH. Co:, 6 Daly 215: 


Oh.—Lake Erie, etc., R. Co. v. Mack- 
ey, 53 Oh. St. 370, 41 NE 980, 53 AmSR 
641, 29 ERA 757. 


Pa.—Smith v. Philadelphia, etc., R. 
o;, 2%4 Pa. 97, 117 A. 786. 


S. C.—Glenn v. Southern R. Co., 145 
Ss: a 41, 142 SE 801. 


Tex.—Irvin v. ee etc., 
(Civ. A.) 42 SW 66 


Wis.—Carmer vy. tonicaes. etc., R. 
€o., 95 Wis. 513, 70 NW 560. 


[a] Crossing blocked by train.— 
In an action for injury to an eight- 
year-old child attempting to pass un- 
der the coupling between cars stand- 
ing on a permissive crossing used 
daily by school children, it is a ques- 
tion for the jury whether defendant 
should have anticipated that children 
might .cross between or under cars 
which were moved without warning. 
Smith v. Philadelphia, etc., R. Co., 274 
Pa. 97, 117 A 786. 


[b] Whether engineer had knowl- 
edge of plaintifi’s attempt to cross 
before the train was started is a ques- 
tion for the jury, where there is evi- 
dence that plaintiff had been waiting 
at the crossing for some time in full 
view. of the engineer, and that there 
was no other crossing within half a 
mile. Irvin v. Gulf, ete., R. Co., (Tex. 
Civ...A.) 42 SW 661. 

4. -Chicago, ete., 
ASS wb 3) Ni bo 

5. Chicago, etc., 
supra; Carmer v. Chicago, etc., R. 
oP Wis. 513, 70 NW 560. 

U. S.—Mearns v, Baltimore, ete., 
Bae ath 284 Fed. 31. 
--Towa.—Seaton v. Western Asphalt 
Pav. Corp., 193 Iowa 52, 186 NW 458. 


ier wLetey, 


He Co. v. Carey, 


Co., 


R. Cor vi Carey)’ 
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were sufficiently, effective to warn one from attempt- 


nance ;1+ 


Md.—Baltimore, etc., R. Co. v. State, 
141 Md. 520, 119 A 244. 


Mo.—Burger v. Missouri Pac. R. 
Co., 112 Mo. 288, 20 SW 439, 34 AmSR 
379; Cherry v. St. Louis, etc., R. Co., 
163 Mo. A. 58, 145 SW 837. 


Nebr.—Williams v. Chicago, etc., 
R. Co., 78 Nebr. 695, 701, 111 NW 596, 
113 NW 791, 14 LRANS 1224. 


N. Y.—Chadbourne vy. Delaware, 
ete:,) R:. Con 6 -Daly 215. 


Oh.—Lake Erie, ete., R. Co, v. Mack- 
ey, 53 Oh. St. 370, 41 NE 980, 53 AmMSR 
641, 29 LRA 757: 

Pa.—Philadelphia, etc., 
Layer, 112 Pa. 414, 3 A 874. 


S. C.—Glenn v. Southern R. Co., 145 
S. C. 41,,142 SE 801. 


Tex.—Lancaster v. Carlock, 
A.) 267 SW 1028. 


7 Seaton v..Western Asphalt Pav. 
eee, 193 Iowa 52, 186 NW 458. 


U. S.—Waid v. Chesapeake, etc., 
13 ore 14 F. (2d) 90; Engstrom v. Ca- 
nadian Northern R. Co., 299 Fed. 929 
[rev 291 Fed. 736]. 
11l.—Opp v. Pryor, 294 Tl. 538, 128 
NE 580. 


Ind.—Chicago, ete., R. Co. v. Ack- 
man, (A.) 133 NE 164. 


Mo.—-Kelly v. Union R., ete., Co., 95 
Mo, 279, 8 SW 420. 


Oh.—Pittsburgh, etc., R. Co. v. Fag- 
in, 3 OhNPNS 30. 


Pa.—Di Grazio v. Pennsylvania RR: 
Co., 261 Pa. 364, 104 A 596. 


Tex.—Louisiana R., ete., Co. v. Lou- 
dermilk, (Civ. A.) 12 SW. (2d) 824; 
Panhandle, etc., R. Co. v. Tisdale, eon 
A.) 199 Sw 347 [aff TCAgina A.) 2 
SW 133]. 


[a] Evidence held sufficient to go 
to jury—Feldewerth v. Wabash R. 
Co., 181 Mo. A. 630, 164 SW 711; Webb 
v. West Jersey, etc., R. Co., 100 N. J. 
L. 204, 126 A 659. 


[b] Evidence held insufficient to 
go to jury.—Bohan v- Milwaukee, etc., 
R. Co., 61 Wis. 391, 21 NW 241. 


9. Cop pock v.- Baltimore, etc., R. 
‘Cok; ry Fed. 264 {aff 179 Fed. 682, 103 
CCA 86]; Morris v. Baltimore, ete., 
RE Cos 107 W. Va. 97, 147 SH 547. 


ee COW Va 


(Civ. 


fa] As for instance whether the 
signals were given in due time. Cop- 
pock vy. Baltimore, etc., R. Co., 174 


Reh. 264 [aff 179 Fed. 682, 103 CCA 


10. Annacker vy. Chicago, etc., R. 
Co., 81 Iowa 267, 47 NW 68; Weller 
Vv. Chicago, ete., R. Co., 164 "Mo. 180, 
64 SW 141, 86 AmSR 592. 


11. Chicago, ete., Ry Co. v. Condon, 
108 Tl. A. 639 (whether two lighted 
lanterns in the hands of trainmen 
on the end of a rear car of a train 
backing toward a crossing is a “con- 
spicuous” light within the meaning of 
an ordinance requiring such a light 
at the rear of a backing train is a 


| question for the jury). 


12. Sullivan v. Atchison, 


etc., R. 
Co., 317 Mo. 996, 297 SW 945; 


Louisi- 


fetes RCo 


"195 Ill. 9, 62 NH 919; 


ing to make a crossing;® whether engines or trains 
were backed without lights!® or with lights which 
fail to comply with the requirements of an ordi- 
whether defendant failed to maintain a 
lookout on the leading car of a backing train;!? 
whether a lookout so stationed properly performed 
his duty in order to avoid injury ;** whether suffi- 
cient precautions were taken in moving an engine 
backward at a speed of eight or ten miles over a dan- 
gerous crossing traversed by many people;!# and 
whether under the circumstances defendant was neg- 
ligent in backing an engine or cars,!® or in switching 


ana "Ri... ete., Co. wv. {Oey (Tex. 
Civ. A.) 12'S Ww. (¢2d):, 

13. Morris v. eeeeee 
Co., 107 W. Va. 97, 147 SE 547. 


14. McGovern v. New York Cent., 
67 IN, VLA ALT. 


15. U. S.—Farley v. Norfolk, etce., 
R. Co., 14 F. (2d) 93; Waid v. Chesa- 
peake, CUC. oben Cor 14 ¥, (2d) 90. 


Ill.—Chicago, ete., R. Co. v. Filler, 
Chicago, etc., R. 
Cow. McDonnell, 194 Tl]. 82, 62 NE 
808 [aff 91 Ill. A. 488]; Hamman y. 
Illinois Cent. R. Co., 206 Ill. A. 80. 


Md.—State v. Union R. Co., 70 Md. 
69,, 18) Av 1032. 


Mich.—Miller v. Manistique, sae Re 
Co., 284 Mich. 184, 207 NW 809. 


Minn.—Moody v. Canadian ee 
ern R. Co., 156 Minn. 211, 194 NW 639; 


ete., R. 


Amann vy. Minneapolis, etc., R. Co., 
126 Minn. 279, 148 NW 101 
Miss.—Illinois Cent. R. Co. v. Dil- 


lon, 111 Miss. 520, 71 S 809. 


Mo.—Kelly v. Union R., ete., Co., 95 
Mo. 279, 8 SW .420; Morris v. Chicago, 
etc., R. Co., (A.) 251 SW 763; MeWil- 
liams v. Missouri Pac. R. Co., 172 Mo. 
A. 318, 157 SW 1001; Waite v. Chi- 
cago, ete., R. Co., 168 Mo. A. 160, 153 
SW 66. 


Nebr.—Union Pac. R. Co. v. Con- 
nolly, 77 Nebr. 254, 109 NW 368; Chi- 
eago, ‘etc, R. Co. v- FAN) 72 Nebr. 
114, 100 NW 156. 


N. Y.—Wiwirowski v. Lake Shore, 
ete., R= Co. 58 Hun 40, 1) NYS 36h 
[rev on other grounds 124 N. Y. 420, 
26 NE 1023]; Waldele v. New York 
eee ete.,, R. Co. 19 Bun 69- 


C.—Parker y. Seaboard Air Line 
TER Noo 138i N.C) 95, 106 SE 755. 


Pa.—Cohen vy. Philadelphia, ete., R. 
Co., 211. Pa. 227, 60 A 729; Fisher v: 
Monongahela Connecting R. Co., 131 
Pa. 292,.18 A 1016; Ehly v. Philadel- 
phia, etc., R. Co., 56 Pa, Super. 512. 


Tex.—Panhandle, ete., R. Co. v. Tis- 
dailies (Civ. Ae). 199)" SW 384s fare 
(Commn. A.) 228 SW 133]; Gulf, etc., 
R. Co. v. Hall, 34 Tex. Civ. A. 535, 8 
SW 133; International, etc., R. "Co. 
Vv. Jones, (Civ. A.) 60 SW 978. 


Va.—Norfolk, etc., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46. 


Wash.—Grant v. Oregon R., etc., Co., 
sae Meeps 678, 103 P 1126, 25 LRANS 


B. C.—Helson v. Morrissey, ete., Et: 
Cox LTB. Cy i665. 1: DomER B3. 


fa] Lights.—(1) Where sun set at 
5:36 P. M., whether it was negligence 
not to have a light on the advancing 
end of a backing freight train going 
over a crossing a few minutes after 
6 o’clock, when it was cloudy and driz- 
zling rain, was for the jury. Parker 
v. Seaboard Air Line R. Co., 181 N. C. 
95, 106 SE 755. (2) Where lights on 


| a backing train or engine not only fail 


to comply with the statutory require- 
ments put mislead the observer by 
operating as an assurance that the 
train is proceeding or about to pro- 
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cars,'® or in kicking or running unattended cars,*? 
or making flying switches!§ over the crossing without 
lights, signals, or lookouts, especially where the view 


of the crossing was obstructed.1® 


[§ 2045] (6) Acts or Omissions Causing Injuries 
In accordance with gen- 
eral principles heretofore considered,?® in actions 
for injuries to person or property resulting from the 
frightening of a horse or team at a railroad crossing, 
it is ordinarily a question for the jury as to whether 


by Frightening Animals. 


ceed in another direction, the ques- 
tion of negligence is for the jury. 
Rastede v. Chicago, ete., R. Co., 203 
Iowa 430, 212 NW 751. 


{b] Lookouts.—(1) It is ordinari- 
ly a question for the jury whether 
failure to station a lookout on a back- 
ing engine was negligence, although 
under some circumstances such fail- 
ure may be negligence as a matter of 
law. Norfolk, etc., R. Co. v. Holmes, 
109 Va. 407, 64 SE 46. (2) Whether 
backing to a private crossing, 
to a considerable extent, without a 
lookout on the rear of the train is neg- 


ligence is a question for the jury. 
Green v. Chicago, ete., R. Co., 110 
Mich. 648, 68 NW 988. 

{c] Signals.—Where an engine 


backing a train starts toward a cross- 
ing from a distance of less than 
eighty rods, it is a question for the 
jury whether it is negligence not to 
blow the whistle. Gulf, etc., R. Co. 
anal, 34 Tex. Civ. A. 535, 80 SW 
133. 


[d] Whether defendant was neg- 
ligent in running train backward un- 
der the circumstances is a. question 
for the jury, although defendant’s ex- 
pert witnesses who testify that such 
was the only practical way are un- 
contradicted. Carrow v. Barre R. Co., 
74 Vt. 176, 52 A 587. 


16. New York, ete. COLE: 
Shields, 185 Ind. 704, 112 KE 762. 


[a] @hus, whether a railroad was 
guilty of negligence in pushing a car 
over a highway crossing in a city, 
using for that purpose an engine not 
customarily used _ for switching, 
where from its construction the en- 
gineer could not see any object on 
the track nearer the tender than 
about one hundred feet from it, is a 
question for the jury. Klotz v. Wi- 


nona, etc., R. Co., 68 Minn.,:341, 71 
NW 257. 
[b] Where cars were shoved in 


on sidetrack resulting in the death of 
a boy who was -crawling through 
standing cars which were moved 
thereby, the question of the com- 
pany’s liability is for the jury, where 
the street across which the cars were 
standing, although not graded or 
paved, was used by the public, and 
persons in the neighborhood were ac- 
customed to creeping under the cars. 
Hofler v. Southern R. Co., 538 SW 665, 
21 KyL 1020. 


[c] Where mode of running cars 
by “kicking” is explained to jury, 
with the situation of the tracks 
where cars were so run across a 
street at night, and the character of 
the night as to darkness, and of the 
street as to the extent to which it 
was traveled, the question whether 
that mode of running the cars was 
more dangerous or any more conven- 
ient than running them with the en- 
gine is a proper question to be sub- 
mitted to the jury. Howard v. St. 
Paul, ete., R. Co., 32 Minn. 214, 20 
NW 93. 


17. 
v. McGrath, 203 Ill. 
[aff 107 Ill. A. 100]. 


Ind.—Ohio, etc., R. Co. v. McDan- 
eld, 5 Ind. A. 108, 31 NE 836. 


Ill.— Chicago Junction R. Co. 
511, 68 NE 69 


used 
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or not defendant was negligent in respect of the 
particular act or omission in the management of its 
trains or road which caused the fright,?!. such as 


whether it was negligent in driving its engines, 


Iowa.—Tierney v. Chicago, etc., R. 
Co., 84 Iowa 641, 51 NW 175. 


Mich.—Lehman vy. Eureka _ Iron, 
etc., Wks., 114 Mich. 260, 72 NW 183. 


N. Y.—Bowen v. New York Cent., 
etc., R. Co., 89 Hun 594, 35 NYS 540. 


18. York v. Maine Cent. R. ee 84 
Me. 117, 24 A 790, 18 LRA 60 


19. Wisconsin, ete., taper ‘Coy, 
v. Brady, 164 Ark. 449, 248 SW 28; 
Norfolk, etc., R. Co. v. Parker, 152 
Va. 484) 147 SE 461. 


20. See supra §§ 2026, 2029. 


21. Ga.—Smith v. Elberton, etce., 
R. C0528) Ga. AL) 1-79,, 11:0 (SEP 506; 


Ill.—Illinois Cent. R. Co. v. Slater, 
139 Ill. 190, 28 NE 830. 


Kan.—Whitehead v. Missouri, 
R. Co., 83 Kan. 221, 109 E 774. 


Ky.—Louisville, ete., Co. 
Comley, 173 Ky. 469, 191 sw 96, LRA 
LINE OVS! 


Me.—-Hill v. Portland, ete., R. Co., 
55 Me. 438, 92 AmD 601. 


Md.—Philadelphia, ete., R. 
Hogeland, 66 Md. 149, TA 
AmR 159. 


Mich.—Dotson v. Michigan Cent. 
R. Co., 187 Mich. 650, 153 NW 1065. 


Minn.—Courtney v. Minneapolis, 
etc., R. Co., 97 Minn. 69, 106 NW 90, 
100 Minn. 434, 111 NW 399. 


Miss.—Yazoo, ete., R. Co. v. Day, 
120 Miss. 296, 82 S 148. 


Mo. te McCleary: v. Chicago, etc., R. 
Co., 264 SW 376. 


Nebr.—Chicago, ete., R. Co. v. Har- 
ley, 74 Nebr. 462, 104 NW 862. 


N. J.—Butler v. Easton, etc. R. 
Con etG Ne dey de 703), al Av 2068 


N. Y.—Laible v. New York, ete., 
R. Co., 138 App. Div. 574, 43 NYS 1003 
[aff 162 N. Y. 621 mem, 57 NE 1114 
mem]. 


Or.—Meaney v. Portland Electric 
Power Co., 131 Or. 140, 282 P 113. 


Pa.—Pennsylvania R. Co. v. Horst, 
LUO) SP aici de eA 2uliee Pennsylvania 
aie Vv. Barnett, 59 Pa. 259, 98 AmD 


S. C.—Lindler v. Southern R. Co., 
84 S. C. 6386), 66 SH: 995. 


S. D.—Bergeron vy. Minneapolis, 
ete., KR. Co., 37 Sw, 4585, 159) INW: 51. 


Tex.—Texas Midland R. Co. v. 
Butler, (Civ. A.) 207 SW 344, 


Va.—Southern R, Co. v. Torian, 95 
Va. 453, 28 SE 569. 


[a] Crossing torn up for repairs. 
—Whether defendant was guilty of 
negligence proximately resulting in 
injuries to the driver of a _ horse, 
which ran away at a crossing which 
was torn up because of repairs, is a 
question for the jury. St. Louis 
Southwestern R. Co. v. Evans, (Tex. 
Civ. A.) 166 SW 702. 


{[b] What is proper measure or 
standard of care in the management 
of a train as well as whether it has 
been complied with in the particular 
case is a question for t'he jury in such 
an action. Pennsylvania R. Co. v. 
Barrett, 59 Pa. 259, 98 AmD 346. 


ete; 
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trains,?” or hand cars? over the crossing without 
giving the proper signals; or in not waiting until a 
traveler had crossed before starting the engine ;?* 
or in running a hand car toward a crossing after 
signaling the driver of a team to eross;?° or in sound- 
ing the whistle,?* or ringing the bell,?’ or permitting 


[c] Evidence held sufficient to go 
to jury: (1) On question of exces- 
sive speed at time of accident. Mis- 
At ete., Ri Co. v.. Burk, (CTex.. Civ: 

A.) 160 Sw 629. (2) On question of 
negligence in failure to discover de- 
fective condition of crossing. Mon- 
fort v. Indianapolis, ete., Tract. Co., 
189 Ind. 683, 128 NE 842. 

22. Kan.—Whitehead v. Missouri, 
etc., R. Co., 83 Kan. 221, 109 PB 774. 

Ky.—Sights v. Louisville, ete. R. 
ee 117 Ky. 436, 78 SW 172, 25 KyL 

Md.—Philadelphia, etc., R. Co. v. 
Pegeland: 66 Md. 149,7A 105, 59 AmR 


Minn.—Green v. Hastern R. Co., 52 
Minn. 79, 53 NW 808. 

Mo.—Turner v. St. Louis, etc., 
Co., 134 Mo. A. 397, 114 SW 1026. 

Nebr.—Williams vy. Chicago, etc., 
R. Co; 78 Nebr.) 704, 13 NWeei9l ees 
Nene 695, 111 NW 596, 14 LRANS 


N. Y.—lLaible v. New York Cent., 


R. 


ete., KR. Co. '3y Apps Div 514.46 NYS 
1003 Laff 163 N. Y. 621 mem, 57 NE 
1114 mem]. 


Or.—Meaney v. Portland Electric 
Power Co., 131 Or. 140, 282 P 113. 


Tex.—Texas Midland R. Co. v. But- 
ler, (Civ. A.) 207 SW 344; Missouri, 
ete., R. Co. v. Magee, (Civ. A.) 49 
SW 156 [aff 92 Tex. 516, 50 SW 1013]. 


23." Yazoo,’ ete, R: Cos v. Day, 220: 
Miss. 296, 82 S 148. 


24. Whitehead v. Missouri, etc., 
R. Co., 88 Kan. 221, 109 P 774. 
25. Smith v. Elberton, etc., R. Co., 


28.Ga. A. 179, 110 SE 506. 


26. Me.—Hill v. Portland, ete., R. 
Co., 55 Me. 438, 92 AmD 601. 


Md.—Cowen v. ‘Watson, 91 Md. 344, 
46 A 996; Philadelphia, ete., R. Co. 
Vis Hogeland, 66 Md. 149, 4 As 105,559 
AmR 159. 


Mo.—McCleary v. Chicago, ete., R. 
Co., 264 SW 376; West v. St. Louis— 
San Francisco R. Co., (A.) 289 SW 
965; Miller v. Engle, 185 Mo. A. 558, 
172 SW 6381. 


Pa.—Philadelphia, 
Killips, 88 Pa. 405. 


Tex. Paris, ete, WR. Conv.) Calvan 
106 SW 879 [aff (Civ. A.) 103 SW 


ete., tak.) ‘Cov va 


428]; St. Louis Southwestern R. Co. 
V.. dilmean) 39) Tex, ‘Civ. AHO @ sis 
SW 1050 


Va.—sSouthern R. Co. v. Torian, 95 
Va. 453, 28 SE 569. 


[a] Whether whistle was blown 
in unnecessary and extraordinary 
manner and whether the accident was 
caused thereby is a question for the 
jury. Philadelphia, ete, R. Co. v. 
Killips, 88 Pa. 405. 


[b] Evidence held sufficient to go 
to jury on question of frightening 
horse by negligent blowing of whis- 
tle. Koscnicki v. Pere Marquette R-~ 
Co., 205 Mich. 387, 171 NW 354. 


27. Louisville, ete., R. Co. v. Com- 
ley, 173 Ky. 469, 191 SW 96, LRA 
1917C 978. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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steam to escape;?° or in starting hand ears in such 
a manner as to make an unusual and unnecessary 
noise;** or in permitting cars®® or engines*®! or other 
obstructions*? to remain on or near the crossing 
whereby the horse or team was frightened. So, also, 
it is a question for the jury whether reasonable care 
was exercised by defendant’s employees after discoy- 
ering that plaintiff’s horse had become frightened.** 

[§ 2046] (7) Precautions as to Persons Seen at 
In accordance with principles else- 
where considered,** it is ordinarily a question for the 
engineer and other 


or near Crossing. 


jury whether or not defendant’s 


28. Boothby v. Boston, ete. R. 
Pes 90 Me. 313, 38 A 155; Rademach- 

rv. Detroit, 'ete., R. Co., 158 Mich. 
552, 123 NW 45; Geveke v. Grand 
Rapids, ete., Ri. Co,; 57 Mich, 589, 2s 
NW 675; ‘Omaha, €€C., ok.) Co 
Clark, 35 Nebr. 867, 53 NW 970, 23 
LRA 504; San Antonio, ete, BR. .Co. 
Belt, 24 Tex. Civ. A. 281, 59 SW 607; 
Missouri, ete., R. Co. v. Cloninger, 
(Tex, Civ. A.) 42 SW 632. 

[a] Evidence held insufficient to 
take case to jury.—Scaggs v. Dela- 
ware, etc., Canal Co., 145 N. Y. 201, 
39 NE 716 

29. Louisville, etc., R. Co. v. Hu- 
lette, 171 Ky. 500, 188 SW 653; Set- 
tlemeyer v. Southern R. Co.-Carolina 
Div., 91S. C. 147, 74 SE 137. 


30. Brush v. Grand Trunk R. Co., 
179 Mich. 512, 146 NW 112; Young 
v. Detroit, etc., R. Co., 56 Mich. 430, 


23 NW 67; Rusterholtz v. New York, 
CcCl eR. © Co:, “£91 =Pa. 2390, (43 A' 208; 
Settlemeyer v. Southern R. Co.-Caro- 


Minas Div599 iSs,'Co 1475 74 (SE 1375 


[a] Car of wild animals.—W heth- 
er a railroad company leaving a car 
of wild animals at a crossing by 
which a horse was frightened, and 
ran away, and injured its driver, was 
guilty of negligence was held for the 


jury. portlemerers iG Southern R. 
Co.-Carolina Div., ~C._147, 74 SE 
IS ori 

Sl.. Butier v. Easton, .cte., Rh. Co. 


76 N. J. L. 703, 71 A 276; Windler v. 
A eas R. Co., 84 S. C. 536; 66 SE 
5. 


[a] Thus, where the evidence 
tended to show that defendant left 
standing in a public highway, unnec- 
essarily and for an _ unreasonable 
time, an engine for the purposes of 
repair, which was calculated to 
frighten horses of ordinary gentle- 
ness and at which the ordinarily gen- 
tle horse of plaintiff took fright, the 
question of negligence was for the 


jury. Butler v. Easton, ete:, R. Co.,, 
TINS dibs Re COR Rey ia er ears 
32. Washington, etc., Electric R. 


Co. v. Cross, 142 Md. 500, 121 A 374; 
Culbertson v. St. Louis, etc., R. Co., 
(Mo. A.) 178 SW 269; Tinker v. New 


Mork, mete, ix; COs,nndl. bum, 2431 © 24 
NYS 977 
{a] Timber on right of way.— 


The question whether timber left by 
defendant on its right of way by the 
side of the highway is calculated to 
frighten horses of ordinary gentle- 
ness is for the jury. Tinker v. New 


Mork, sete, KR. Co;e 7) situn? 43053 24 
NYS 977, 
33. Nichols: v. Baltimore, etce., R. 


Co., 33 Ind. A. 229, 70 NE 183, 71 NE 
170; Pratt) ove Chicago, etc., ’R. Co;, 
107 Iowa 287, 77 NW 1064; Bergeron 
Vv. Minneapolis, ete;, R: Co., Sal FSR DE 
458, 159 NW 51. 


[a] Whether sounding whistle 
after team is discovered to be fright- 
ened, thereby tending to increase the 
fright, is negligence is a question for 
oe jury. Nichols v. Baltimore, eee 

Co., 38 Ind. A. 229, 70 NE 183, 
NE Ose Prattev. Chicago, ete, h. 
Co., 107 ‘Iowa 287, 77 NW 1064 
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34. See supra §§ 2026, 2029. 
35. U. S.—Farley v. Norfolk, etc., 
R. Co.,, 14 F. (2d) 93: 


Ala.—Birmingham Belt R. Co. v. 
Nelson, 216 Ala. 149, 112 S 422; Bir- 
mingham, ete., R. Co. v. Campbell, 
203 Ala. 296, 82 S. 546; Nashville, 
etc., R. Co. v. Myrick, 16 Ala. A. 308, 
77S 458. 


Ark.—Wisconsin, ete., Lumber Co. 
v. Brady, 248 SW 278; Missouri Pac. 
R. Co. v. Coca Cola Bottling Co., 154 
Ark, 413, 242 SW 813; St. Louis 
Southwestern R. Co. v. Everett, 125 
Ark. 428, 189 SW 42. 


Cal.—Chappell v. San Diego, 
EK. Co. 201 ‘Cal. 560; 258° PF) 73% 


Mo.—Clark y. Atchison, ete., R. Co., 
319 Mo. 865, 6 SW (2d) 954. 


Mont.—Riley v. Northern Pac. R. 
Co... 36 Mont) 545, 93 P1948; 


N. C.—Baker v. Norfolk, 
Co., 144 N. C. 36, 56 SE 553. 


Or.—Emmons vy. Southern Pac. Co., 
97 1Or,.263, 1917 P3333 


Tex.—Houston, etc Co. v. Kopi- 
nitsch, 114 Tex. 367, 68 SW 923; Gal- 
veston, ete, eRe Coon Ne Wagener, 
(Commn. A.) 298 SW 552 [aff (Civ. 
A.) 291 SW 664]; Verble v. Schaff, 
(Commn. A.) 251 SW 1023 [aff (Civ. 
A.) 240 SW 597]; St. Louis, etc., R. 
Co. v. Cole, (Civ. A.) 4 SW (2a) 1019; 
Hines v. Arrant, (CivaA.) Ss 225 Sw 


etc., 


ete., R. 


767; Houston Belt, etc he Co. WV. 
Hardin Lumber Co., (Civ. A.) 189 SW 
518; Southern Pac. Co. v. Walker, 


(Civ. A.) 171 SW 264; Texas Cent. R. 
Co. v. Dumas, (Civ. A.) 149 SW 543; 
St. Louis Southwestern R. Co. v. Hd- 
wards, (Civ. A.) 184 SW 264 [mod 
105 Tex. 404,.151 SW 289]. 


Wash.—McKinney v. Port Town- 
send, etc., R. Co., 91 Wash. 387, 158 P 
TOR. 


[a] Evidence held sufficient: (1) 
To go to jury. Baltimore, etc., R. Co. 
v. Reeves, 10 F. (2d) 329; Wallis v. 
Southern Pac. Co., 184 Cal. 662, 195 
P 408, 15 ALR 117; Waters v. Chi- 
cago, etc., R. Co., 189 Iowa 1097, 178 
NW 534; Gahagan v. Boston, etc., R. 
Co., 70 N. H. 441, 50 A 146, 55 LRA 
426; St. Louis, etc., R. Co. v. Model 
Laundry, 42 Okl. 501, 141 P 970; Ft. 
Worth, ete., R. Co. v. Houston, (Civ. 
A.) 185 SW 919 [rev on other grounds 
112) ‘Tex, 324, 234 SW 385]... (2) oo 
show as a matter of law that the 
brakeman should have anticipated a 
pedestrian’s purpose to cross in front 
of a backing train, and attempted 
sooner to stop the train. Matteson v. 
epuLnern Pac. Co., 6 Cal. A. 318, 92° P 

36. Ark.—St. Louis Southwestern 
R. Co. v. Everett, 125 Ark. 428, 189 
SW 42. But see Arkansas cases cited 
in Negligence § 542 note 16, which 
hold without qualification that the 
last clear chance doctrine has no ap- 
plication unless defendant was ac- 
tually aware of the peril of the in- 
jured person. 

Ill.—Chicago, etc., R. Co. v. Wolf- 
ring, 118 Ill. A. 537. 

Ky.—Louisville, ete., Co. Vv. 
Croft, 201 Ky. 803, 258 sw 79. 
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employees in charge of the train causing the accident 
discovered plaintiff’s peril in time to avoid injuring 
him,*® and also whether plaintiff’s employees were 
negligent in not discovering plaintiff’s peril in time 
to avoid injuring him in jurisdictions where this con- 
stitutes a basis for liability,®® but not in jurisdictions 
where no recovery is permitted in the absence of 
actual knowledge of the peril.*7 
held to be a question for the jury whether the injury 
could have been avoided by defendant by the exercise 
of ordinary care after discovery of plaintiff’s peril,**® 
as for instance, by taking such precautions as blow- 


It is also generally 


Mo.—Treadway v. United R. Co., 
282 SW 441; Long v. Kansas City, 
etc., R.\Co;, GA.) 258) SW 147; 


Mont.—Riley v. Northern Pac. R. 
Co., 86 Mont. 545, 93 P 948. 


N. H.—Gahagan v. Boston, etc., R. 
ee 70 N. H. 441, 50 A 146, 55 LRA 


N. Y¥.—Morris nas Lake Shore, etc., 
R. Coy, 1l48°N. Y. 182) 42) NB ‘579: 

N. C.scesn v. Tidewater Power 
Co., 181 N. C. 196, 106 SE 568; Baker 
Vv. Norfolk, etc., inky Co., 144 N. Clssig: 
56 SE 553. 

Tenn.—Tennessee Cent. Conve 
Morgan, 133 Tenn. 1, 175 sw 1128. 


Wash.—McKinney vy. Port Town- 


send, etc., R. Co., 91 Wash. 387, 158 
RAO Ts 
W. Va.—Buchanan vy. Norfolk, ete., 


R. Co.,, 102 W. Va. 426, 135 SH 384; 
Freeman v. Monongahela Valley 
Tract. Co., 98 W. Va. 311, 128 SH 129. 


. see generally Negligence § 


[a] Maintaining lookout on back- 
ing cars.—Whether the condition of 
a negligent pedestrian might have 
been observed and injury prevented 
by maintaining a proper lookout on 
cars backing ,over a crossing is a 
question for the jury. Farley v. 
Norfolk, ete., R. Co., 14 F. (2d) 98. 


[b] Evidence held sufficient to go 
to jury.—lIllinois Cent. R. Co. v. To- 
lar, 169 Ky. 114, 188 SW 242; Sutter 
v. Pere Marquette i, Con 230 Mich. 
489, 202 NW 967; Costin v. Tidewater 
Power Co., 181 N. C. 196, 106 SE a 


37. an Antonio, ete., R. Co. 
McMillan, 100 Tex. 562, 102 SW 103; 
Texas, etc., RY Come "Adams, (Tex. 
Civ: A.) 27 Sw (2d) 331. Contra Tex- 
as, 1etc.- 97 (Co, ve. (Chapman sbi 
Nie 75. See generally Negligence § 


38. U. S.—kKline v. Pennsylvania 
R, Co., 9eE. (2d), 2905 Chicazo, ore 
R. Co. v. Clement, 244 Fed. 733, assy 
CCA 181. 


Ala.—Central of Gebreia Ri Cow. 
Porter, 207 Ala. 417,.93 S 394; Payne 
v. Roy, es pala 8? 90 S 605; Bir- 
mingham, Go. v. Campbell, 
203 Ala. 296. “ge & 546; Birmingham 
Southern R. Co. v. Harrison, 203 Ala. 
284, 82 S 548; Louisville, etce., R. Co. 
v. Morse, 202 Ala, 671, 81 S 627; <At- 
lantic Coast Line R. Co. v. Ballard, 
202 Ala. 354, 80 S 486; Saxon vy. Cen- 
tral-of Georgia R. Co., 192 Ala. 434, 
68 S 318; Boan v. W. T. Smith Lum- 
ber Co., 184 Ala. 535, 68 S 564; Louis- 
villeeteyyR.1Co-bve Scott, 235 Alla eA 
132, 122 S 184; Central of Georgia 
R. Co. v. Pruden, 21 Ala. A, 281, 107 
Sev iG: Gulf) setes (Rs Coy wes owler 
TO WAV. A. 63; (96 (S87. 

Ark.—Missouri Pac. R. Co. v. Coca 
Cola Bottling Co., 154 Ark. 413, 242 
SW 813. 


Cal.—Chappell v. San Diego, etc., 
Ri Co. 201 Cale yo60,, 258 sP 73). 
D. C.—Baltimore, etc., R. Co. v. 


Griffith, 34 App. 469. 


Ga.—Macon, ote R. Co. v. Davis, 
18 Ga. 679. 
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ing the whistle, ringing the bell, or giving other sig- 
nals or warnings of the approach of the train,®® by 


Ill.—Pennsylvania Co. v. Reidy, 
198 Ill. 9, 64 NE 698. 
Ind.—Cleveland, ete., R. Co. v. 


Starks, (A.) 91 NE 565. 


Iowa.—Bacon v. Iowa Cent. R. Co., 
157 Iowa 493, 137 NW 1011 [aff 236 
U.S: 806; 35°SCt 357, 59 Leds b9R1s; 
Bruggeman v. Illinois Cent. R. Co., 
147 Iowa 187, 128 NW 1007, AnnCas 
1912B 876; Bourrett v. Chicago, etc., 
R. Co., 121 NW 380. 


Kan.—Tarter vy. Missouri, 
Co., 119 Kan. 365, 239 P 754. 


Ky.—Cincinnati, ete, R. Co. Vv. 
Hughes, 173 Ky. 693, 191 SW 495; 
Newport News, etc., R. Co. v. Deuser, 
97) Ky. 92,°29° SW 973, 17 KyL- 113: 


Md.—Payne v. Healey, 139 Md. 86, 
114 A 693; Western Maryland R. Co. 
v. Kehoe, 86 Md. 43, 37 A 799; State 
v. Baltimore, ete., R. Co., 69 Md. 339, 
14 A 685, 688. 


Mich.—Goonen v. Ann Arbor R. 
Co., 218 Mich. 502, 188 NW 368. 


Minn.—Gibson v. Chicago Great 
Western R. Co., 117 Minn. 143, 134 
NW 516, 38 LRANS 184, AnnCas1913C 
1263. 


Miss.—Gulf, etc., R. Co. v.. Arring- 
ton, 107 S 878; Cottrell v. Southern 
R. Co., 80 Miss. 610, 32 5S 1; Staggs v. 
Mobile, etc., R. Co., 77 Miss. 507, 27 S 
Bole 

Mo.—Herrell v. St. Louis-San Fran- 
cisco R. Co., 18 SW (2d) 481; Vowels 
vy. Missouri Pac. R. Co., 320 Mo. 34, 
8 SW (2d) 7; Clark v. Atchison, etc., 
R. Co., 319 Mo. 865, 6 SW (2d) 954; 
Chawkley v. Wabash R. Co., 317 Mo. 
782, 297 SW 20; Tavis v. Bush, 280 
Mo. 383, 217 SW 274; Murrell v. Kan- 
sas City, etc., R. Co., 279 Mo. 92, 213 


etc., R. 


SW 964; Stevens v. Wabash R. Co., 
(A.) 14 SW (2d) 506; Thomas v. St. 
Louis-San Francisco R. Co., (A.)_ 10 


SW (2d) 673; Pedigo v. St. Louis-San 
Francisco R. Co., 220 Mo. A. 1175, 
299 SW 110; Haworth v. St. Louis- 
San Francisco R. Co., (A.) 293 SW 
508; Johnson v. Atchison, etc., R. 
Co., (A.) - 290. SW. 462; : 
St. Louis-San Francisco R. Co., (A.) 
289 SW 965; Smith v. Chicago Great 
Western R. Co., (A.)_ 282 SW 62; 
Shepard v. St. Louis-San Francisco 
R. Co., (A.) 280 SW 1058; Johnson 
v. Quincy, etc., R. Co., (A.) 268 SW 
902; Fields y. Missouri Pac: R. Co., 
(A.) 240 SW 813; Milward v. Wa- 
bash R. Co., 207 Mo. A. 345, 232 SW 
226; Ruenzi v. Payne, 208 Mo. A. 
113, 231 SW 294; Goben v. Quincy, 
etc., R. Co., 206 Mo. A. 5, 226 SW 631; 
Duncan v. Missouri Pac. R. Co., 46 
Mo. A. 198. 

Mont.—Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 


N. H.—Gahagan v. Boston, etc., R. 
Co., 70 N. H. 441, 50 A 146, 55 LRA 
426. 


N. J.—Rafferty v. Erie R. Co., 66 
N. J. L. 444, 49 A 456. 


N. Y.—Henn v. Long Island R. Co., 
51 App. Div. 292, 65 NYS 21. 


N. C.—Hines v. Norfolk Southern 
R. Co., 156 N. C. 222, 72 SE 325. 


N. D.—Johnson vy. Great Northern 
R. Co., 7.N. D. 284,°75 NW 250 


Oh.—Hoyer v. Lake Shore Electric 
R. Co., 104 Oh. St. 467, 185 NE 627; 
Graven v. Pennsylvania R. Co., 19 
Oh, A. 362; Greve v. Cincinnati Tract. 
Co., 2 Oh. A. 486. 


Okl.—Atchison, etc., R. Co. v. Baker, 
StLOKL, 48) 0130" P67. 

S. C.—McBride v. Atlantic Coast 
Line R. Co., 140 S. C. 260, 138 SE 803. 

S. D.—Allison vy. Chicago, ete., R. 
Co., 37 S. D. 334, 158 NW 452. 


RAILROADS 


Tenn.—Tennessee Cent. R. Co. v. 
Morgan, 132 Tenn. 1, 175 SW 1148. 


Tex.—Houston, ete., R. Co. v. Stev- 
enson, (Commn. A.) 29 SW (2d) 995; 
Trochta v. Missouri, ete, R. Co., 
(Commn, A.) 218 SW 1038 [rev (Civ. 
A.) 181 SW 761]; Houston, etc., R. 
Co. v. Sherman, (Civ. A.) 10 SW (2d) 
243; Missouri, etc., R. Co. v. Luten, 
(Civ. A.) 203 SW 909 [rev on other 
grounds (Commn. A.) 228 SW 159]; 
Young v. Texas, etc., R. Co., (Civ. A.) 
200 SW 1115; Galveston, etc., R. Co. 
v. Murray, (Civ. A.) 99 SW 144. 


Utah.—Wilkinson yv. Oregon Short 
Line R. Co., 35 Utah 110, 99 P 466. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874. 


Va.—Virginia Electric, ete., Co. v. 
Oliver, 152 Va. 245, 146 SE 200; Van 
Sickler v. Washington, ete., R. Co., 
142 Va. 857, 128 SE 367. 


W. Va.—Freeman v. Monongahela 
Valley Tract. Co., 98 W. Va. 311, 128 
SE 129. 


Wis.—Johnson v. Chicago, etc., R. 
Co., 49 Wis. 529, 5 NW 886. 


Ont.—Wright v. Grand Trunk R. Co., 
12 Ont. L. 114, 7 OntWR 636. 


[a] Evidence held sufficient to go 
to jury.—Louisville, etc., R. Co. v. 
Loyd, 186 Ala. 119, 65 S 153; Louis- 
ville, etc., R. Co. .v. Calvert, 172,Ala. 
597, 55 S 812; Tlardi v. Central Cali- 
fornia Tract. Co., 36 Cal. A. 488, 172 P 
763; Williams v. Mason City, etce., 
R. Co., 205 Iowa 446, 214 NW 692; 
Cincinnati, ete., R. Co. v. Gilreath, 228 
Ky. 385, 15 SW (2d) 267; Louisville, 
etc., R. Co. v. Benke, 176 Ky. 259, 195 
SW 417; Illinois Cent. R. Co. v. Tolar, 
169 Ky. 114, 183 SW 242; Gann v. 
Chicago, etc., R. Co., 319 Mo. 214, 6 
Sw (2d) 39; Sullivan v. Atchison, 
etc.,, R. Co., 317 Mo. 996, 297 SW 945; 
Hart v. Chicago, ete., R. Co., (Mo.) 
264 SW 902; Pryor _v. Payne, 304 Mo. 
560, 263 SW 982; Conley v. Missouri 
Pac. R. Co., (Mo. A.) 253 SW 424; 
Moore v. Lusk, (Mo. A.) 186 SW 1161; 
Hoffman v. Kansas City, etc., R. Co., 
(Mo, A.) 180 SW 995; Ervin vy. St. 
Louis, ete., R. Co., 158 Mo. A. 1, 139 
SW 498; Hanford v. Southern R. Co., 
167 N. C. 277, 83 SE 470; Interna- 
tional, etc., R. Co. v. Tinon, (Tex. Civ. 
A.) 117 SW 9386; Miller v. Central 
Vermont R. Co., 95 Vt. 69, 113 A 524. 


[b] Evidence held insufficient to 
go to jury.—Kinney v. Chicago Great 
Western R. Co., 17 F. (2d) 708; Gins- 
berg v. Delaware, etc., R. Co., 296 Fed. 
439; Young v. Southern Pac. Co., 189 
Cal. 746, 210 P 259; Bagwill v. Pacific 
Electric’ R. Co., 90 Cal. A. 114, 265 P 
517; Barrett v. Chicago, etc., R. Co., 
190 Iowa 509, 175 NW 950, 180 NW 
670; Louisville, ete., R. Co. v. Bays, 
220 Ky. 458, 295 SW 452; State v. 
Philadelphia, ete., R. Co., 120 Md. 65, 
87 A 492; Johnson vy. Grand Trunk 
Western R. Co., 246 Mich. 52, 224 NW 
448; Clay v. Wheelock, (Mo. A.) 20 
SW (2d) 554; Cox v. St. Louis-San 
Francisco R. Co., (Mo. A.) 9 SW (2d) 
96; Potter v. St. Louis-San Francisco 
R. Co., (Mo, A.) 297 SW 159; Garbee 
v. St. Louis-San Francisco R. Co., 
220 Mo. A. 1245, 290 SW 655; Roques 
v. Butler County R. Co., (Mo, A.) 264 
SW 474; Morris v. Chicago, ete., R. 
Co!, (Mo, A.) 251.SW 763; Sorrell v. 
Payne, (Mo. A.) 247 SW 462; Ma- 
ginnis v. Missouri Pac. R. Co., 190 
Mo, A. 534, 176 SW 416, 182 Mo. A. 
694, 165 SW 849 [rev on other grounds 
268 Mo. 667, 187 SW 1165]; David- 
son y. Seaboard Air Line R. Co., 171 
N. C. 634, 88 SH 759; Wichita Falls, 
chee R. Co. v. Groves, (Okl.) 196 P 


39. Ala.—Thompson y. Mobile, etc., 
R. Co., 211 Ala, 525, 101 S 441; Sni- 
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increasing,*® slackening the speed of,*! or by stop- 


der vy. Alabama Great Southern R. Co., 
210 Ala. 119, 97 S 209; Louisville, etce., 
a Co: vi. Rush, 22° Alay Al s195 70s 4aS 


Ark.—Hines v. Betts, 146 Ark. 555, 
226 SW 165; St. Louis, etc., R. Co. v.. 
Roddy, 110 Ark. 161, 161 SW 156; 
Griffie v. St. Louis, etc., R. Co., 80 
Ark. 186, 96 SW-750. : 


Cal.—MecCarthy v. Pacific Electrie 
R. Co., 82 Cal. A. 503, 255 P 868. 


_ Tll.—Chicago, ete., R. Co. v. Wolf- 
ring, 118 Ill. A. 537. 


Ky.—Cahill v. Cincinnati, ete., R- 
Co., 92 Ky. 345, 18 SW 2, 13 KyL 714. 


, Mo.—Smith v. St. Louis-San Fran- 
cisco R. Co., 9 SW (2d) 939; Anderson 
v. Davis, 314 Mo. 515, 284 SW 439; 
Zumwalt v. Chicago, etc., R. Co., 266 
SW 717; Tavis v. Bush, 280 Mo. 383, 
217 SW 274; Rummels v. Illinois Cent. 
R. Co., (A.) 15 SW (2d) 363; Messer 
v. St. Louis-San Francisco R. Co., 
(A.) 274 SW 864; Chapman v. Mis- 
souri Pac. R. Co., 217 Mo. A. 312, 269 
SW 688; Salisbury v. Quincy, etc., R- 
Co., (A.) 268 SW 896; Wolf v. Wa- 
oe R. Co., 212 Mo. A. 27, 251 SW 


N. H.—Jones v. Boston, etc., R. Co., 
83 N. H. 73, 139 A 214; Cavanaugh v. 
ian ete, R: Coy V6raN., B68) One 


Tex.—Missouri-Kansas-Texas R. 
Co. v. Cunningham, (Commn. A.) 23 
SW (2d) 348; Stevenson v. Houston, 
ete., R. Co., (Civ. A.) 19 SW (2d) 207 
[aff (Commn. A.) 29 SW (2d) 9951: 


Va.—Oldaker v. Virginia R., etce., 
Co., 180 Va. 475, 107 SE 634. 


_ (a]. Thus, whereas an automobile 
in which plaintiff was riding was 
struck by a train on a crossing, wheth- 
er the engineer by the exercise of or- 
dinary care could have blown the 
whistle in Six and one-third seconds, 
so as to give the driver of the auto- 
mobile sufficient time to move his 
car, with its engine running, off the 
track, and could have also slackened 
the speed of the train by prompt ac- 
tion, was held for the jury. Messer v. 
St. Louis-San Francisco R. Co., (Mo. 
A.) 274 SW 864. 


{[b] Evidence held sufficient to go 
to jury on question of negligence in 
failing to warn plaintiff after discov- 
ery of peril. Southern R. Co. v. Pat- 
terson, 203 Ala. 555, 84 S 260; St. Lou- 
is, etc., R. Co. v. Roddy, 110 Ark. 161, 
161 SW 156; Garrison v. St. Louis, 
etc., R. Co., 92 Ark. 437, 128 SW 657; 
Moore v. St. Louis, etc., R. Co., (Mo. 
A.) 283 SW 782; Cowherd v. Missouri 
Pac. R. Co., 218 Mo. A. 688, 268 SW 
107; Packer v. Chicago, ete., R. CO:; 
(Mo, A.) 265 SW 119; Maginnis v. 
Missouri Pac. R. Co., 182 Mo. A. 694, 
165 SW 849, 190 Mo. A. 534, 176 SW 
416 [rev on other grounds 268 Mo. 
667, 187 SW 1165]. 


40. Louisville, etc., R. Co. v. Loyd 
186 Ala. 119, 65 S$ 153. cee 


41. U. S.—Vigil v. Atchison, ete. 
R. Co., 261 Fed. 313. ik: 


Ala.—Thompson v. Mobile, ete., R. 
Co., 211 Ala. 525, 101 S 441: Louis- 
Wille, mete. R. ios ve) Loyd. usGuntas 
119, 65 S 158; Tuscaloosa Belt R. Co. 
v. Fuller, 153 Ala. 288, 45 S 156. 


Ill.—Pennsylvania Co. v. Reidy, 198 
Ill. 1, 64 NE 698 [aff 99 Ill. A. 477], 


Ky.—Cahill_v. Cincinnati, ete., R. 
Co., 92 Ky. 345, 18 SW 2, 13 KyL 714. 


Mo.—Sing v. St. Louis-San Francis- 
co R. Co., 30 SW (2d) 37; Dutton v. 
Kansas City Terminal R. Co., 316 Mo. 
979, 292 SW 718; Chapman v. Mis- 
souri Pac, R. Co., 217 Mo, A. 312, 268 
SW 688; Salisbury v. Quincy, ete., R. 
Co., (A.) 268 SW 896; Dincler vy. Chi- 
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ping*? the train in time to avoid the injury; and this, 
it has been held, is so, although the preceding and con- 
eurring negligence of both parties is conceded or es- 
On the other hand, 
where there is no evidence that defendant had discov- 
ered that plaintiff was in a position of peril, such 
question should not be submitted to the jury.*# 
where there is no evidence of negligence in failing 
to take precautions to avoid injury after discovery 
of peril,*® or where the evidence offered to show such 
negligence amounts to no more than a mere surmise 


tablished without dispute.*3 


cago, etc., R. Co., (A.) 265 SW 113; Go- 
ben v. Quincy, ete., R. Co., (A.) 255 SW 
327 [certiorari quashed 254 SW 846]. 

N. H.—Jones v. Boston, ete., R. Co., 
Se oN ED, W'S, a oO uel 

N. C.—Hanford v. Southern R. Co., 
167 N. C. 277, 83 SE 470. 

Oh. —Hoyer v. Lake Shore Electric 
R. Co., 104 Oh. St. 467, 135 NE 627. 

Va.—Oldaker vy. Virginia R., etc., 


Co., 130 Va. 475, 107 SE 634 
[a] Where there is Selense that 
defendant’s trainmen could have 


slackened speed of the train if they 
had acted when they knew or ought to 
have known of the injured person’s 
attempt to cross in front of the train, 
but did not do so, whether they could 
or ought to have done so is for the 


jury. Yeaton v. Boston, etc., R. Co., 
73 N. H:°285, 61 A 522. 
[b] Evidence held sufficient to go 


to jury.—Logan v. Chicago, etc., R. 
Co., 300 Mo. 611, 254 SW 705; Packer 
v. Chicago, etce., R. Co., (Mo. A.) 265 
SW 119; Hart Vv. Chicago, ete., R. Co., 
(Mo, A. ) 265 SW 116; Sandry v. Hines, 
(Mo. A.) 246 SW 641. 


42. U.S.—St. Louis-San Francisco 
R. Co. v. Thompson, 30 F, (2d) 586; 
Louisville, etc., R. Co. v. Truett, 111 
Fed. 876, 50 CCA 42. 


Ala.—Tuscaloosa Belt R. Co, v. Ful- 
ler, 153 Ala, 288, 45 S 156; Georgia 
Cent. R. Co. v. Forshee, 125 Ala, 199, 
27 S 1006. 


Ark.—Griffie v. St. pons: 
Co., 80 Ark. 186, 96 SW 75 


Cal. —Chappell v. San raed etc., R. 
Go., 201, Cal: 560, 258 P73; McCarthy 
v. Pacific Blectric R. Co., 82 Cal. A. 
503, 255 P 868. 


Tll.Chicago, ete., R. Co. v. Wolf- 
ring, 118 Ill. A. 5387. 


Iowa.—Lundien v. Ft. Dodge, etc., 
R. Co., 166 Iowa 85, 147 NW 308; 
Bacon v. Iowa Cent. R. Co.,) 157 Iowa 
493, 137 NW 1011 [aff 236 U.S. 305, 35 
sct 357, 59) Li. ed.; 591). 


Kan.—Chicago, etc., R. Co. v. Prou- 
ty, 55 Kan. 503, 40 P 909. 


Ky.—Louisville, ete. R. Co. v. 
Benke, 176 Ky. 259, 195 SW 417; Lou- 
isville, ete., R. Co. v. Allen, 153 Ky. 
52, 154 Sw 1095; Chesapeake, etc., 

Go. v. Young, 146 BY. 317, 142 SW 
7395 Chesapeake, etc., Co. v. Pace, 
106 SW 1176, 32 KyL 06. 


Minn.—Gibson v. Chicago Great 
Western R. Co., 117 Minn. 143, 134 
NW 516, 38 LRANS 184, AnnCas1913C 
1263. 

Mo.—Anderson v. Davis, 314 Mo. 
515, 284 SW 439 [rev 215 Mo. A. 318, 
251 SW 86]; Treadway v. United R. 
Co., 300 Mo. 156, 253 SW 10387; Bury 
v. St. Louis- San Francisco R. Co., 
(A.) 17 SW (2d) 549; Spaunhorst v. 
United R. Co., 209 Mo. A. 319, 238 SW 
821; Williams v. Hines, (A.) 229 SW 
414: Waterfield v. Wabash R. Co., (A.) 
190 SW 981. 

Mont.—wWesterdale v. Northern Pac. 
R. Co., 84 Mont. 1, 273 P 1051. 

N. H.—Chellis Realty Co. v. Boston, 
"ete., Re Co., 79: N. H..231, 106 Al 742; 
Cavanaugh v. Boston, etc., R. ‘Co;; 76 

. H, 68, 79 A 694. 


ete., R. 


RAILROADS 


[§ 2047] e. 
General. 
And 


N. Y.—Henn v. Long Island R. Co., 
51 App. Div. 292, 65 NYS 21; Boll v. 
Adirondack R. Co., 4 NYS 769. 


N. D.—Johnson y. Great Northern 
R. Co., 7 N. D. 284, 75 NW 250. 
Oh.—Hoyer v. Lake Shore Electric 
R. Co.; 104 Oh. St. 467,,185 NE 627. 
S. C.—McBride y. Atlantic Coast 
Line R. Co.,.140 S. C. 260, 138 SE 803. 
Ss. De EAiiieon v. Chicago, etc., R. 
Co., 37 S..D. 334, 158 NW 452, 


Tex.—Jones vy. Probasco, 18 Tex. 
Civ. A. 699, 45 SW 1036; Internation- 
al, ete., R. Co. v. Knight, (Civ. A.) 


45 SW "167 [rev on other grounds Ot 
Tex. 660, 45 SW 556]. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874, 30 ALR 
690; Willey v. Boston, etc., R. .Co., 
12 Vt. 120, 47 A 398. 


Va.—Oldaker y. Virginia R., 
Co., 130 Va. 475, 107 SE 634. 


[al Rule applied.—(1) Where it 
appeared that an interurban car could 
ordinarily be stopped within a dis- 
tance of five hundred feet, but that a 
car proceeded a distance of from 
seven hundred to fifteen hundred feet 
before coming to a stop, after strik- 
ing an automobile, the question of 
whether the failure to stop sooner 
constituted negligence was for the 
jury. Hoyer v. Lake Shore Electric 
R. Co., 104 Oh. St. 467, 135 NE 627. 
(2) Where a pedestrian attempting 
to cross a track at a street crossing 
without looking was struck by a back- 
ing train of flat cars and clung to a 
car and was carried a distance of from 
seventy to eighty feet before he fell 
off and was run over and killed, it 
was held that the issue of the appli- 
cation of the humanitarian rule based 
on the duty of trainmen to have dis- 
covered the peril of deceased and the 
ability to have stopped before he 
fell was for the jury. Sullivan v. 
Gideon, etc., R. Co., 213 Mo. A. 20, 247 
Sw 1010 [mod on other grounds 308 
Mo. 48, 271 SW 988]. 


[b] Evidence held sufficient to go 
to jury.—Southern R. Co. v. Patter- 
son, 203 Ala. 555, 84 S 260; Fike v. Pere 
Marquette R. Co., 174 Mich. 167, 140 
NW 592; Grief v. National Lead Cox, 
(Mo. A.) 274 SW 83. 

43. Wilkinson v. Oregon 
Line R. Co., 35 Utah 110, 99 P 466 

44. New York, etc. R. C6: Vv. 
Bowles, (Oh. A.) i71 NE 844. 

45. Ala.——Bates v. Louisville, etce., 
R. Co., 184 Ala, 655, 64 S 298. 

Colo.——Colorado,. /étc.,. "R.! Co. Sv. 
Pe ac 33 Colo. 517, 81 P 801, 70 LRA 


etc, 


Short 


Ky.—Cox v. Louisville, etc., R. Co., 
104 Sw 282, 31 KyL 875 

Md.—Northern Cent. R. Co. v. Mc- 
Mahon, 97 Md. 483, 55 A 627. 

Miss.—Alabama, etc., R. Co. v. Mc- 
Coy, 105 Miss. 737, 68 S 221. 

Mo.—Sullivan v. Gideon, ete., R. Co., 
308 Mo. 48, 271 SW 983 [mod 213 Mo. 
A, 20, 247 ‘SW 1010]. 

Vt.—Sherwin v. Rutland R. Co., 74 
Wit 1,751 AY1L 089% 

[a] Rule applied where it was 
shown that decedent, without stop- 
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that there may have been negligence on defendant’s 
part,*® it is error to submit the question of negligence 
to the jury; and defendant is entitled to a peremp- 
tory instruction, directed verdict, or nonsuit.47 


Contributory Negligence—(1) 
Following the general rule,*® contributory 
negligence in actions for injuries to person or prop- 
erty at railroad crossings, is ordinarily a question of 
fact to be determined by the jury from all the eir- 
cumstances in evidence in the absence of a provision 
of this character.*® 


In 


Such is the case where there is 


ping, looking, or listening, stepped on- 
to the track one hundred feet distant 
from a fast approaching train and 
that it was impossible for the engi- 
neer to have brought the train to a 
standstill under any circumstances. 
Alabama, etc., R. Co. v. McCoy, 105 
Miss. EM e 63 S 221. 


([b] Error of judgment.—Where 
the evidence shows that the engineer 
was unable to avoid a collision after 
discovering plaintiff’s peril, and that 
he had the alternative of putting on 
full steam and striking the horses or 
applying the brakes and striking the 
vehicle and he ‘did the latter, the 
question as to whether or not he was 
negligent should not be submitted to 
the jury as the facts show that his 
doing so was a mere error of judg- 
ment on which negligence cannot be 
imputed. Wellbrock v. Long Island 
R. Co., 31 Misc. 424, 65 NYS 592. 


46. Morris v. Lake Shore, etc., R. 
Co., 148 N. Y. 182, 42 NE 579. 


47... Cox *'v: Louisville, ete, Ru. Cog 
104 SW 282, 31 KyL 875; Alabama, 
ete., R.. Co... v. McCoy, 105 Miss: 737, 

S 221; Sherwin v. Rutland R. Co., 
T4-Nt. Te 51 SA’ 1089. 


48. See Negligence § 858. 


49. U. S.—Flannelly v.. Delaware, 
225; Uv S.4597,°32 SCt Wag 

[rev 
172 Fed. "328, 97 CCA 112]; Central 
of Georgia BR. Co. v. Watkins, 37 F. 
(2d) 710; Chicago, etc., R. Co. v. Mc- 
Coy, 36 RF. (2d) 227; Chesapeake, ete., 
R. Co, v. Waid, 25 F. (2d) 366 [cer- 
tiorari den 278 oh S. 629 mem, 49 SCt 
29 mem, 73 L. ed. 547 mem]; Napier 
v. Northwestern Ohio R., ete., Co., 2 
F, (2d) 701; Crane v. Delaware, etc:, 
R. Co., 1 F. (2d) 865; Davis v. Slo- 
cumb, 288 Fed. 352 [writ of error 
‘dism 263 U. S. 158, 44 SCt 59, 68 L. ed. 
226, certiorari den 263 U. S. 700 mem, 
44 SCt 6 mem, 68 L. ed. 513 mem]; 
Hines v. Hoover, 271 Fed. 645; Que- 
reau v. Lehigh Valley R. Co., 270 Fed. 
826 [aff 289 Fed. 767]; Lake Erie, 
etc., R. Co. v. Schneider, 257 Fed. 675, 
168 CCA 625; Robbins v. Pennsyl- 
vania Co., 257 Fed. 671, 168 CCA 621; 
Brien v. Detroit United R. Co., 247 
Fed. 693; Hartwell v. Delaware, etc., 
, 234 Fed, 112; Cook v. Minne- 
apolis, ete., Hho Co., 325 Fed. 905 [aff 
226 Wed. 1023, 141 CCA 670]; Erie R. 
Co. v. Schmidt, 225 Fed. 513, 140 CCA 
655; New York, etel, Ri Co: Vv. _Thierer, 
221 Fed. 571, 1837 CCA 295 [certiorari 
den 238 U. S. 621 mem, 35 SCt 603 
mem, 59 L. ed. 1493 mem]; Erie R. 
Co.-v. Weber, 207 Fed. 293, 125 CCA 
37; Pappas v. Great Northern R. Co., 
197 Fed. 121; Roberts v. Chicago, 
ete, Re. Coy 195 led] 2258) 1th BCC A 
230; Smoke v. Pennsylvania R. Co., 
192 Fed. 523, 113 CCA 79; Baltimore, 
etc., R. Co. v. O’Neill, 186 Fed. 13, 108 
GOA 115:. Erie BR. ‘Cow Hannay 179 
Fed. 669, 103 CCA 227. 


Ala.—Hurt v. Southern R. Co., 205 
Ala. 179, 87:.S 533; Southern R. Co. 
v. Flynt, 203 Ala. 65, 82 S 25; Led- 
better v. St. Louis, etc., R. Co., 184 
Ala. 457, 63 S 987: Louisville, ete., 
R: Co. v. Stewart, 128 Ala. 318, 29 
; Louisville, ete, R. Covv. Scott, 
23 Ala. we ots 122 8 "184; Nashville, 
ete, v. Myrick, 16 Ala, A. 
308, 77 S were Seaboard Air Line R. 
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seh v. Hudgins, 10 Ala. A. 298, 64 S 


Ark.—Hines v. Reynolds, 218 SW 
375; Smith v. Missouri Pac. R. Co., 
138 Ark. 589, 211 SW 657; Memphis, 
LUGE Con iv: Thompson, 138 Ark. 
175, 210 SW 346; Chicago, etc., R. Co. 
Vv. Elzen, 132 Ark. 431, 200 SW 1000; 
Bush v. Jenkins, 128 Ark. 630, 194 SW 
Oe St. Louis Southwestern R. Co. 

Mitchell, 115 Ark. 339, 171 SW 895, 
‘AnnCasi916E shit: Midland Valley R. 
Co. v. Scoville, 114 Ark. 574, 169 SW 
255; Kansas ‘City Southern R. Co. 
Vv. Drew, 103 Ark. 374, 147 SW 50; 
St. Louis, ete., R. Co. v. Stacks, 9% 
Ark. 405, 134 Sw 815; Arkansas, etc., 
R. Co. v. Graves, 96 Ark. 638, 1832 SW 
992; Ft. Smith, etc., R. Co. v. Mes- 
sek, 96 Ark. 243, 131 SW 686, 966; 
St. Louis, ete., R. Co. v. Carr, 94 Ark. 
246, 126 SW 850; Louisiana, etc., R. 
Co. v. Ratcliffe, 88 Ark. 524, 115 SW 
396; Little Rock, etc.; “R.L Co} visRus- 
sell, 88 Ark. 172, 113 SW 1021; St. 
Louis, ete. RR: Co. v. Wyatt, 79 Ark. 
241, 96 SW 376; Choctaw, etc., R. Co. 
Vv. Baskins, 78 Ark. 355, 93 SW 757. 


Cal.—Barrett v. Southern Pac. 
€o.,. 207, Cals 154, 277 PP 481;" Smith 
v. Southern Pac. Co., 201 Cal. 57, 255 
P 500; ‘Loftus v. Pacific Blectric 
R. Co., 166 Cal. 464, 137 P 34; Zibbell 
v. Southern Pac; Co., 160 Cal. 237, 116 
Pr b13:,. Hutson. -v. Southern Cal. pees 
Co., 150 Cal. 1OLN89> P LO98 
v. Central Pac. Rs C076 62: Cal. 
Stefanich v. Payne, 54 Cal. A. 210, 201 
P 940; Whitney v. Northwestern ’Pac. 
R. Co., 39 Cal. A. 139,178 P 326; Walk- 
er v. Southern Pac. Co., 38 Cal. A. 377, 
176 P 175; Drouillard v. Southern 
Pac. Co., 36 Cal. A. 447, 172 P 405; 
Antonian v. Southern Pac. Co.,:.9 Cal. 
A. 718, 100 P 877; Johnson vy. Center, 
4 Cal. A. 616, 88 P 727. 


Colo.—Colorado, etc., R.:Co. v. Ford, 
70 Colo. 408, 201 P 892; Union Pac. 
Rea Con ve arson, -66 Colo. 15) 178P 
573; Great Western R. Co. v. Dror- 
baugh, 24 Colo. A. 188, 184 P 168; 
Colorado, ete., R. Co. v. Lauter, 21 
Colo. A. 101, 121 P 137. 
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Illinois Cent. R. Co., 196 Ill. A. 248; 
Boggs v. Iowa Cent. R. Co., 187 Ill. 
A. 621; Coulter v. Illinois. Cent. R. 
Co., 184 Ill. A. 208 [aff 264 Ill. 414, 
106 NE 258]; Robertson y. Chicago, 
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ete., R. Co. v. Chinsky, 92 Ill. A. 50: 
Chicago Great Western R. Co. v. Mo- 
han, 88 Ill. A. 151 [aff 187 Ill. 281, 
58 cre 395]. 


nd:—Union Tract. Co. v. Ringer, 
199 Ind. 405, 155 NE 826; Union Tract. 
Col ws Haworth, 187 Ind. 451, 115 NE 
1538, 119 ~NB 869; Wabash R. Co. v. 
McDoniels, 183 Ind. 104, 107 NE 291; 
Cincinnati, ete., R. Co. v. McGaughey, 
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Mich. 565, 104 NW 28; Potter v. Pere 
Marquette R. Co., 140 Mich. 362, 108 
NW 808; Barnum vy. Grand Trunk 
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J. L. 362, 69 A 971; Davis v. Central 
RS CoSewens, Jy) 660, 52 A 561; New 
Jersey R., ete, Cov. West, 33) ING 
L. 430; Reinert v. Atlantic City: 
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Y. 419, 5 NE 425; Masterson v. New 
Works eter, bs Co., 84 N. Y. 247, 38 
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156 NYS 835; Packard v. New York, 
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NW 995. 


Oh.—Graven v. Pennsylvania R. 
Co., 19 Oh. A. 362; Ohio Electric R. 
Cosev: Behe ear 7 Oh. A. 356; Lear 
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Co. v. Levy, 28 Oh, Cir. Ct. 28. 


Or.—Sheard v. Oregon Electric R. 
Co., 131 -Or.. 415, 282. P 542%  Kunziive 
Orezon RR. -Co.; 93) Py 141) 945 P5042 
Peck er v. Oregon R. Co., 40 Or. 6, 66 

70. 


Pa.-—Devenney v. Pennsylvania R. 
Co., 279 Pa. 409, 124 A-'90° “Citroty. 
Hines, 269 Pa. 49, 112 A 28; Sgier v. 
Philadelphia, ete., R. Co., 260 Pa. 343, 
103 A 730; Waltosh v. Pennsylvania 
R. Co., 259 Pa. 372, 103 A 55; Vocea 
v. “Pennsylvania; Re Co., 5259) -Pas e425 
102 A 288; Shaffer v. Pennsylvania 
R. Co., 258 Pa, 288, 101 A 982; Hamil- 
ton v. Philadelphia, etce., R. Co., 252 
Pa. 615, 97 A 850; Fink v. Smith, 249 
Pa. 541, 95 A 106; McKinrrey v. Bal- 
timore, etc. (Rs Co... 247 (Pak 2h ote 
287; Moore v. Pennsylvania R. Co., 
242 Pa. 541, 89 A 671; - Reitler v. 
Pennsylvania Ry ‘Co:, 242 Pa. 426, 89 
A 463; Kauffman v. Pennsylvania Re 
Co.,, 237 Pa. 227, 85 A 138; Barthel- 
mas v. Lake Shore, etc., R. Co. 225 
Pa. 597, 74 A 556; Rottmund v. Penn- 
sylvania R. Co., 225 Pa. 410, 74 A 341; 
Sanders v. Pennsylvania R. Co., 225 
Pa. 105, 73 A 1010, 138 AmSR 857; 
Rowe v. Western Maryland R. Co., 
224 Pa. 405, 73 A 456; Calhoun v. 
Pennsylvania R. Co., 223 Pa. 298, 72 
A 556; Meyers v. New Jersey Cent. 
R. Ca., 218 Pa. 305, 67 A 620; Kream- 
er v. Perkiomen R. Co., 214 Pa. 219, 
63 A 597; McCarthy v. Philadelphia, 
etena R. Co, 2Lt Pa. 193; "60 TASn 7S 
Cromley v. Pennsylvania R. Co., 208 
Pa. 445, 57-A 832, 211 Pa. 429, 60 A 
1007; Seifred v. Pennsylvania R. Co., 
206 Pa. 399, 55 A 1061; Kuntz v. New 
York, ete., R. Co., 206 Pa. 162, 55 A 
915; Davidson v. Lake Shore, etc., R. 
Co., 171 Pa. 522, 22 A 86; Lehigh Val- 
ley, Ri Cov. Hall, 61 Pa. 36155 Penn= 
sylvania R. Co. v. McTighe, 46 Pa. 
316; Hart v. Altoona, etc., Electric 
R. Co., 79 Pa, Super. 180; Miller v. 
Delaware, ete., R. Co., 67 Pa. Super. 
249; Miller v. Lehigh Valley R. Co., 
58 Pa. Super. 558; Gibson v. Erie Co., 
54 Pa. Super. 131; Hudson v. Lehigh 
Valley R. Co., 54 Pa. Super. 107; Haas 
y. Northern Cent. R. Co., 49 Pa. Su- 
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per. 106; Kobylis v. Philadelphia, 
ete; Ri Cos. 27 Pa! Dist.3. 


R. I.—Curtis v. New York, etc., R. 
Co., 32 R. 1. 542, 80 A 127; La Belle 
v. Rhode Island Co., 73 A 306. 


S. C.—Pinckney v. Atlantic Coast 
Line R. Co., 147 S. C. 227, 145 SE 135; 
Brogdon v. Northwestern R. Co., 141 
S. C. 238, 189 SE 459; Jennings v. 
Northwestern R. Co., 138 S. C. 385, 
136 SE 639; Timmons v. Southern R. 
Co 138 S.C) 82; 136' SE 27; Grege v. 
Atlantic Coast Line R. Co., 137 S. C. 
40, 134 SE 912; Osteen v. Southern 
R. Co., 76 S. C. 368, 57 SE 196; Stroth- 
er v. South Carolina, ete., R. Co., 47 
S.-C. 375, 25 SH 272; Kaminitsky v. 
‘Northeastern R. Co., 25 8S. C. 53. 


Tenn.—Hines v. Partridge, 
Tenn. 219, 231 SW 16. 


Tex.—Boyd vy. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813 
[rev (Civ. A.) 105 SW 519]; Gulf, 
etce., R. Co. v. Moore, 69 Tex. 157, 6 
SW 631; Kansas City, etc., R. Co. v. 
Perry, (Commn, A.) 6 SW (2d) 111 
{rev (Civ. A.) 296 SW 683]; Lan- 
easter v. Gonzales, (Commn. A.) 287 
SW 1094 [rev (Civ. A.) 282 SW 954]; 
Smith v. Galveston-Houston Electric 
R. Co., (Commn, A.) 277 SW 103 [rev 
«Civ. A.) 265 SW 267]; Missouri, 
etc., R. Co. v. Merchant, (Commn. A.) 
231 SW 327 [rev (Civ. A.) 212 SW 
970]; Moye v. Beaumont, etc., R. Co., 
(Commn. A.) 212 SW 471 [rev (Civ. 
A.) 174 SW 697]; Texas, etc., R. Co. 
v. Jenkins, (Civ. A.) 26 SW (2d) 305; 
Galveston  etc., Rep Co. Mallott, 
(Civ. A.) 6 SW (2d) 4382; St. Louis, 
ete., R. Co. v. Cole, (Civ. A.) 4 SW 
(2a) 1019; Kansas City, etc., R. Co. 
v. Perry, (Civ. A.) 296 SW 683 [rev 
on other grounds (Commn, A.) 6 SW 
(2d) 111];. Galveston, etc., R.. Co. v. 
Freeman, (Civ. A.) 273 SW 979 [rev 
on other grounds (Commn. A.) 285 
Lancaster v. Carlock, (Civ. 
Beaumont, ete., 
R. Co. v. Sterling, (Civ. A.) 260 SW 
320; St. Louis Southwestern R. Co. 
v. Brigham, (Civ. A.) 243 SW 713; 
Texas, etc., e Cov, vawPeveto;) (Civ. 
A.) 224 SW 552 [rev on other grounds 
(Commn,. A.) 238 SW 892]; Galves- 
ton, . efe.,. Re) Co. Vin Price, (Civ. A,) 
222 SW 628 [rev on other grounds 
(Commn. A.) 240 SW 524]; Texas, 
ete., R. Co. v. Harrington, (Civ. A.) 
209 SW 685 [rev on other grounds 
(Commn. A.) 235 SW 188]; Pan- 
handle, etce., R. Co. v. Tisdale, (Civ. 
A.) 199 SW 347 [aff (Commn, A.) 228 
SW 133]; Southern Tract. Co. v. Gee, 
(Civ. A.) 198 SW 992; Southern 
Tract. Co. v. Owens, (Civ. A.) 198 
Sw 150; St. Louis Southwestern R. 
Co. v. Harrell, (Civ. A.) 194 SW 971 
{rev on other grounds (Commn. A.) 
2ZaZsw pacts "Gulf, cete:, +R.) Co.cv. 
Sullivan, (Civ. A.) 190 SW 739; Tex- 
arkana, etc., R. Co..v. Rea, (Civ. A.) 
180 SW 945; Ft. Worth, etc., R. Co. 
vw. Alcorn, (Civ. Ai) 178, SW -833; 
Hovey v. Sanders, (Civ. A.) 174 SW 
1025; Texas, etc., R. Co. v. Cunning- 
ham, (Civ. A.) 168 SW 428; St. Louis, 
etc., R. Co. v. Evans, (Civ. A.) 166 
SW 702; Galveston, etc., R. Co v. 
Pennington, (Civ. A.) 166 SW 464; 
Quanah, etce., R. Co. v. McWhorter, 
(Civ. A.) 1386 SW 1162; , Internation- 
es ROO, Vee Linon CiyaAyy Lda 
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936; Missouri, etc., R. Co. v. 
Davis, 53 Tex. Civ. A. 547, 116 SW 
423; Texas, etc., R. Co. v. Stoker, 52 


Nex, Ciy. A. 433, 115; Swi: 910; St: 
Louis, etc., R. Co. v. Shelton, 52 Tex. 
Civ. A. 487, 115 SW 877; San Anto- 
nio, ete., R. Co. v. Mertink, (Civ. A.) 
102 SW_153 [rev 101 Tex. 165, 105 
SW 485]; Frugia v. Texarkana, etc., 
R. Co., 36 Tex. Civ. A. 648, 82 SW 
814, 43 Tex. Civ. A. 48, 95 SW 563; 
International, etc., R. Co. v. Ives, 34 
Tex. Civ. A. 49, 78 SW 36; Atchison, 


ete., R. Co. v. Keller, 33 Tex. Civ. A. 


358, 76 SW 801. 


RAILROADS 


Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050; Malizie v. 
Oregon Short Line R- Co., 53 Utah 
122, 178 P 756; Denkers v. Southern 
Pac)::Co,,752.0U tah } eerie Bogor 
Christensen v. Oregon Short Line R. 
Co.,, 29 Utah 192, 80! P' 746. 


Va.—-Virginia Electric, ete., Co. v. 
Oliver, 152 Va. 245, 146 SE 200; Shive- 
ley.v.. Norfolk, ete.) R..Co., 125; Va: 
384, 99 SE 650; Seaboard Air Line R. 
Co. v. Abernathy, 121 Va. 173, 92 SE 
913; Atlantic Coast Line Co. v. 
Church, 120 Va. 725, 92 SE 905; Nor- 
folk, ete., R. Co. v. Parrish, 119 Va. 
670, 89 SE 923; Southern R. Co. v. 
Baptist, 114 Va. 723, 77 SE 477; 
Southern R. Co. v. Hansbrough, 107 
Va. 733, 60 SE 58; Southern R. Co. 
v. Stockdon, 106 Va. 693, 56 SE 713; 
Massey v. Southern R. Co., 106 Va. 
515, 56,SE°275; Norfolk, ete., R. Co. 
v. Carr, 106 Va. 508, 56 SE 276. 


Wash.—Keene v. Pacific Northwest 


Pract.iCo.,. losiwash. o10;02709 te vob: 


Hubenthal vy. Spokane, etc., R. Co., 
97 Wash. 581, 166 P 797; Aurelio v. 
Puget Sound Electric R. Co., 80 Wash. 
480, 141 P 1030; Merwin v. Northern 
Pac. sR. eos, (68 Wash. 6170 L230 bP 
1019; Smith v. Northern Pac. R. Co., 
68 Wash. 77, 122 P 595; Hull v. Seat- 
tle, etc., R. Co., 60 Wash. 162, 110 P 


804; Grant v. Oregon R., etc., Co., 54 
Wash. 678, 103 P 1126, 25 LRANS 
925. 


W. Va.—Crookshank vy. Chesapeake, 
etc., R. Co., 106 W. Va. 436, 148 SE 
492. = 


Wis.—McGrath v. Minneapolis, 
etc., R. Co., 195 Wis. 11, 216 NW 530; 
Bluhm v. Byram, 193 Wis. 346, 214 
NW 3864; Hearth v. Chicago, etc., R. 
Co., 185 Wis. 449, 201 NW 730; Derr 
v. Chicago, etc., R. Co., 163 Wis. 234, 
157 NW 753; Depouw vy. Chicago, 
ete., R. Co., 154 Wis. 610, 143 NW 
654; Hoye v. Chicago, ete., R. Co., 
67 Wis. 1, 29 NW 646; Hilert v. Green 
eave etc., R. Co., 48 Wis. 606, 4 NW 


Can.—Canadian Northern R. Co, v. 
Prescesky, [1924] 2 DomLR 504. 


Ont.—Wallace v. Grand Trunk R. 


Co 49" Onty Le daiwi64 Voom LR Ys 
Orth v. Hamilton, ete., Electric R. 
Go., 438 Ont. ‘Li 137; Sims v-. Grand 


oy rea R. Co., 10 Ont. L. 330, 5 OntWR 
4, 


[a] Contributory negligence held 
question for jury: (1) Crossing the 
track at a different angle from that 
at which it was usually crossed. 
Whelan v. Arcata, etc., R. Co., 92 Cal. 
669, 28 P 8838. (2) Driving an auto- 
mobile toward the crossing at about 
fifteen miles an hour at the time of 
the collision. Record v. Pennsylvania 
R. Co. 75 N.S. Li. 311,°67 A 1040 [aft, 
76 WN, J. Las 8005572 A 627) (3) Driv- 
ing up to the crossing at a slow trot. 
Totten v. New York, etc.,. R. Co., 10 
NYS 572. (4) Not descending from 
a vehicle and leading horses across 
the tracks, where starting to drive a 
team over eleven tracks at a grade 
crossing. Newton v. Pittsburg, etc., 
R. Co., 18 Pa. Super. 18. 


[b] What ordinarily prudent man 
would do on reaching a railroad 
crossing under the circumstances is 
a question for the jury. Atlanta, 
etc., R. Co. v. Lovelace, 121 Ga. 487, 
49 SE 607; Wiese v. Chicago Great 
Western R. Co., 182 Iowa 508, 166 
NW 66; Massoth v. Delaware, ete., 
Canal Co., 64 N. Y. 524 [aff 6 Hun 
314]. To same effect. Missouri, etc., 
R. Co. v. Long, (Tex, Civ. A.) 23 SW 
(2d) 401. 

[c] Whether condition of crossing 
was warning of danger is a question 
for the jury. Lowenstein’ v. Mis- 
souri Pac, R. Co., 117 Mo. A. 871, 93 
SW 871. 


[d] Whether parent’s negligence 
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contributed to death of his child 
whom he allowed to go visiting- unat- 
tended, without having been special- 
ly cautioned, when he knew such 
child would have to pass the railroad 
tracks, where it was injured, is a 
question for the jury. St. Louis, etc., 
ys Co. v. Dawson, 68 Ark. 1, 56 SW 


[e] Evidence held sufficient to go 
to jury.—Rininger v. Puget Sound 
Electric R. Co., 220 Fed. 419, 136 CCA 
43 [certiorari den 238 U. S. 629 mem, 
35 SCt.792 mem, 59 L. ed. 1496 mem]; 
Trivette v. Chesapeake, etc., R. Co., 
212 Fed. 641, 129 CCA 177; Missouri 
Pac. R. Co. v. Myers, 180 Ark. 1067, 
23 SW (2d) 980; Ft. Smith, etc., R. 
Co. v. Pence, 122 Ark. 611, 182 SW 
568; Chitwood v. St. Louis, ete., R. 
Co., 104 Ark. 38, 148 SW 278; St. 
Louis, etc., A. Co. v. Wyatt, 79 Ark. 
241, 96 SW 376; Fleenor v. Oregon 
Short Line R. Co., 16 Ida. 781, 102 P 
897; Pittsburgh, ete., R. Co. v. Kep- 
hert, 61 Ind. A. 621, 112 NE 251; In- 
dianapolis, ete., Tract. Co. v. New- 
by, 45 Ind.. A. 540, 90 NE 29, 91 NE 
36; Johnston vy. Delano, 175 Iowa 498, 
154 NW 1013; Grafton v. Delano, 175 
Iowa 483, 154 NW 1009; Bollinger v. 
Schaff, 113 Kan. 124, 213 P 644; Deis- 
ter v. Atchison, etc., R. Co., 99 Kan. 
525, 162 P 282, LRA1917C 784; Louis- 
ville, etc., R. Co. v. Crockett, 232 Ky. 
726, 24 SW (2d) 580; Louisville, etc., 


R...Co..v. Eekman, 137 -Ky-.:331,°125 
SW 729; Louisville, ete., R. Co. v. 
Molloy, 107 SW 217, 32 Kyl 745; 


Louisville, etc., R. Co. v. Taylor, 104 
SW 776, 31 KyL 1142; Barnum v. 
Grand Trunk Western R. Co., 148 
Mich. 370, 111 NW 1036; .Green v. 
Great Northern: R. Co., 123 Minn. 279, 
143 NW 722; Weiss v. Great North- 
ern’ RR: (Co:;) £19" hiinn. 355; "138" NW: 
423; Anderson v. Duluth, ete. R. 
Co., 116 Minn. 346, 133 NW 805; Illi- 
nois Cent. R. Co. v. Fuller, 106 Miss. 
65, 63 S 265; Jackson v. Southwest 
Missouri R. Co., 189 SW 381 [aff 171 
Mo. A. 439, 156 SW 1005]; Chappell 
v. United R. Co., 174 Mo. A. 126, 156 
SW 819; Wilder v. Wabash R. Co., 
164 Mo. A. 114, 146 SW 837; Riley v. 
Northern Pac. R. Co., 36 Mont. 545, 
93 P 948; Whalen v.. New York Cent., 
etc., R. Co., 39 App. Div. 642,57 NYS 
194; Davidson v. Seaboard Air Line 
R. Co., 170 N. C. 281, 87 SE 35; Pend- 
roy v. Great Northern R. Co., 17:N. 
D. 433, 117 NW 531; Stugard v. Pitts- 
burgh,,.ete.,-R. Co., 92,Oh Sts 813) 410 
NE 956; Johnson vy. Philadelphia, 
ete., R. Co., 232 Pa. 378, 81 A 415; 
Unger v. Philadelphia, etc., R. Co., 
217 Pa.-106, 66 A 235; Whitehead y. 
Atlantic Coast Line R. Co., 153 S. C. 
339, 150 SE 769; Texas Midland R. 
Co. v. Butler, (Tex. Civ. A.) 207 SW 
344; Texas, ete, R. Co. v. Moody, 
(Tex, Civ. A.) 169 SW 1057; Adams 
v. Galveston, ete., R. Co., (Tex: Civ. 
A.) 164 SW 853; Gesas v. Oregon 
Short Line R. Co., 33 Utah 156, 93 P 
274, 13 LRANS 1074; Massey v. 
Southern R. Co., 106 Va. 515, 56 SE 
275; Carnefix v. Kanawha, etc, R. 
Co., 73 W. Va. 534, 82 SE 219. 


([f] Evidence held insufficient: 
(1). To go _to jury. Fogg v. New 
York, ete., R. Co., 223 Mass, 444, 111 
NE 960. (2) To warrant taking the 
case from the jury on the question of 
contributory negligence. Southern 
Vea v. Adkins, 119 Va. 746, 89 SE 


[g] Prima facie proof of con- 
tributory negligence is not sufficient 
to withdraw case from jury as the 
question of contributory negligence 
is not one which the judge should de- 
termine on prima facie proof. Ka- 
ae. v. Northeastern R, Co., 25 


[h] Rebuttal of presumption of 
care.—(1) Whether the presumption 
of due care on the part of a person 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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substantial evidence to establish contributory negli- 
gence,°® where the evidence leaves the existence of 
contributory negligence in doubt,°! where the evi- 
dence is such as to create a presumption that the per- 
son injured did not earelessly expose himself to dan- 
ger,°? where there is some evidence to establish the 
exercise of due care,°* where the evidence on the ques- 


killed at a railroad crossing has been 
rebutted is for the jury, unless the 
evidence to the contrary is so clear 
as to justify the court in’holding that 
a verdict against defendant must be 
set aside as a matter of law (Unger 
v. Philadelphia, etc., R. Co., 217 Pa. 
106, 66 A 235), (2) or unless only one 
inference may be drawn from the 
facts (Manely v. Pennsylvania R. 
Co., 3 Pa, Dist. & Co. 39 [aff 279 Pa, 
463, 124 A 159]). 


[i] That injury would not have 
occurred if plaintiff had acted differ- 
ently does not conclusively establish 
contributory negligence so as to au- 
thorize a directed verdict against 
him. Nederhiser v. Chicago, ete., R. 
Co., 202 Iowa 285, 208 NW 856; Haven 
v. Chicago, etc. R. Co., 188 Iowa 
1266, 175 NW 587. 


50. Philadelphia, etce., Co 
McGrath, 181 Fed. 684, ne CCA 585 
{aff 172 Fed. 736). 


61. Dickinson, v. Brie R..Co., 81 
Ns. L464) Si A 104,937" LRANS 
150; Danskin v. Pennsylvania R. 
Cog 79° N. JT. iy? 526; 76 “A' 975: Hows 
ard v. Baltimore, etc., R. Co., .219 Pa. 
358, 68 A 848; Pennsylvania R. Co. 
v. Fortney, 90 Pa. 323; Southern R. 
Co. v. Jones, 118 Va. 685, 88 SE 178. 


52. Humason v. Michigan Cent. R. 
Co!, 176 Til, ‘A: 329 [aff 259 Til. 462, 
102 NE 793]. 


53. Boston, etc., R. Co. v. Card, 7 
F. (2d) 428; Delaware, etc., Co. v. 
Boyden, 269 Fed. 881; Cleveland, etc., 
R. Co. v. Lutz, 64 Ind. A, 663, 116 NE 
429.. 

fa] Scintilla of evidence.—In 
Kentucky, contrary to the prevailing 
general rule (see Trial [38 Cyc 
1534]), if there is a scintilla of evi- 


dence of due care on the part of the’ 


party injured’ the question of con- 
tributory negligence is for the jury. 
Chesapeake, etc., R. Co. v. Warnock, 
150 Ky. 74, 150 SW 29. 


54. U. S.—Flannelly v. Delaware, 
ete., Co., 225 U.'S. 597, 32 SCt 583, 56 
L. ed. 2 aie 44 LRANS 154 [rev 172 
Fed, 328, 97 CCA At Zhi Heexaswietes, 
R. Co.-v. Cody, 166 U. Ss. 606, 17 SCt 
703, 41 L. ed. 1132; Byrd v. ‘Atlantic 
Coast Line R. Co., "2 F. (2d) 672. 

Ala.—Southern R. Co. v. Patterson, 
203 Ala. 555, 84 S 260. 

Conn.—-Ulrich v. New York, 
R. Co., 98 Conn. 567, 119 A 890. 

D. C.—Cowen v. Merriman, 17 App. 
186; Walter v. Baltimore, etc, R. 
Co., 6 App. 20 

Ida.—Graves v. Northern Pac. R. 
Co., 30 Ida. 542, 549, 166 P 571 [cit 
Cyc]. 

Tll.— Diehl v. Illinois Cent. R. Co., 
161 Ill. A. 48. 

Iowa.—Landis v. Interurban R. 
Co., 166 Iowa 20, 147 NW 318. 

Kan.—Wichita, ete., R. Co. v. Da- 
wis) 87 Kan. 743,16,P..78, 2 AmSR 
27.5. 

Ky.—Louisville, ete., R. Co. v. Lu- 
cas, 98 SW 308, 99 Sw 959, 30 KyL 
359, 539. 

Md.—Northern Cent., ete., R. Co. 
vy. State, 100 Md. 404, 60 A 19, 108 
AmSR 439. 

Mich.—Mohrloch v. Detroit, etc., 
R. Co., 228 Mich. 586, 194 NW 592; 
Haines v. Lake Shore, ete *R=--Co;, 
129 Mich. 475, 89 NW 349; Palmer v. 


Cer, 
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Detroit, etc., R. Co., 56 Mich. 1, 22 


NW 88 
Miss.—Fulmer v. Illinois Cent. R. 


Co., 68 Miss, 355, 8 S 617. 
Mo.—Allen v. Chicago, etc., R. Co.,; 
313 Mo. 42, 281 SW 737; Wack v. St. 


Louis, ete., R. Co., 
157 SW 1070. 

N. J.—Napodensky v. West Jersey, 
etes, Ri Cot, 86 Nv. Js. 386.888 Al L033, 

N. Y.—Weber v. New York Cent., 
ete; ru. Con 8! N-- Ye4oly “Bilsse ys 
Lawrence, 58 No. 4425 27 "AmR 2733 
Cranston v. New York *CGent., etc:, R. 


175 Mo. “A. ‘111, 


(Soy.s 11 NYS 215 [aff 125 N. Y¥.) 724 
mem, 26 NE 756 mem]. 

N. C.—Frazier v. Southern R. Co., 
130 N.C. 355, 41 SE 941. 


Pa.—Reitler v. Pennsylvania R. 
Co., 238 Pa. 1, 85 A 1000; Davidson 
v. Lake Shore, etc., R. Co.,-171 Pa. 
522, 33 A 86. 


Va.—Chesapeake, ete, R. Co. v. 
Crum, 140 Va. 333, 125 SEH 301; Per- 
kins v. Southern R. Cos Ly, Va. 351, 
85 SE 401. 


W. Va.—Boggess v. Monongahela 
West Penn Pub. Serv. Co., 107 W. 
Va. 88, 147 SE 480; Coleman v. Nor- 
folk, etc., R. Co., 100 W. Va. 679, 131 
SE 5638; Canterbury v. Director Gen. 
ore 87 W. Va. 2338, 104 SE 


Ont.—Wallace v. Grand Trunk R. 
Co., 549. Ont, Tai 1f.7,° 64 DomLR 75; 
Sims v. Grand Trunk R. Co., 10 Ont. 
L. 330, 5 OntWR 664. 


fa] Thus (1) in an action for in- 
juries received by plaintiff owing to 
the running off of his team which 
was scared by a railroad train, where 
the testimony on the question wheth- 
er plaintiff could have turned around 
was conflicting, it was for the jury. 
Davidson v. St. Louis, etc., R. Co., 
164) Moy tASe 70d, (Las Sw 406. (2) 
Whether a train was out of sight 
and hearing when plaintiff .started 


to cross is a question for the jury 
where the evidence on the issue is 
conflicting. Grenell v. Michigan 


Cent. R. Co., 124 Mich. 141, 82 NW 843. 


55. U. S—Flannelly vy. Delaware, 
etc., R. Co., 225 U. S. 597, 32 SCt 783, 


56 L. ed. 1221, 44 LRANS 154. 
Cal.—Hoffman vy. Southern Pac. 
Co., 101 Cal. A. 218, 281 P 681; Hoff- 


sok v. Southern Pac. Co., (A.) 279 P 
74, 


Ida.—Wheeler v. Oregon R., 
Cow 169lda;, 375, 102) Pe 347. 


Ind.—Greenawaldt v. Lake Shore, 
etc., R. Co., 165 Ind. 219, 74 NE 1081, 
73 NE 910. 


Mass.—Kelsall v. New York, etc., 
R. Co., 196 Mass. 554, 82 NE 674. 


N. Y.—Palmer v. New York Cent., 
ete Re Con LV2- INO WY. 23.4.) 009) INA) 
678; Weber v. New York Cent., etc., 
Co., 58 N. Y. 451; Bliss v. Lawrence, 
58 N. Y. 442, 17 ies ia. 


Tex. —Houston, 
Sherman, (Civ. A.) te ow “tony "943: 
Texas, etc., R.’Co. v. Crow, (Civ. IN 
300 SW 93. ; 


W. Va.—Casdorph v. Hines, 89 W. 
Va. 448, 109 SE 774; Canterbury Vv. 
Director Gen. of Railroads, 87 W. Va. 
233, 104 SE 597: 

56. Mattingly v. Oregon-Washing- 
ton R., etc., Co., 153 Wash. 514, 280 
P 46. 


ete., 


57. U. S.—Baltimore, etc., R. Co. 
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tion of contributory negligence is conflicting,®* where 
different inferences or conclusions might be drawn 
from the evidence whether controverted or not,>® 
where the only evidence to show contributory negli- 
gence is the testimony of defendant’s interested wit- 
nesses,°® or where reasonable minds might differ as to 
the inferences to be drawn from the evidenee,*’ al- 


v. Dandrigan, 191 U. S. 461, 24 SCt 
137, 48 L. ed. 262 [aff 20 App. (DC 
135]; Baltimore, ete., R. Co. v. Con- 
nell, 1387 Fed. 8, 69 CCA 570; Lynch 
v. Northern Pac. R. Co., 69 Fed. 86, 16 
CCA 151; Chicago, etc., "R. Co. v. Pres- 
ne 59 Fed. 237, 8 CCA 109, 23 LRA 


Ark.—Scott v. St. Louis, etc., R. Co., 
79 Ark. 137, 95 SW 490, 116 AmSR 67. 


Colo.—Headley v. Denver, etc., R. 
Co., 60 Colo. 500, 154 P 731. 


He C.—Cowen v. Merriman, 17 App. 


Ill.—Elgin, etce., Co. v. Duffy, 191 
Tll. 139, 61 NE 432 Re 93 Ill. A. 4631; 
Chicago, etc., R. Co. v. Lewandowski, 
L390 .1H1. 30%; "60 NE 497; Hoffman v. 
Peoria, ete., R. Co., 165 “Til, A.' 126. 


Ind.—Grand Rapids, etc., R. Co. v. 
Resur, 186 Ind. 563, 117 NE 259; Pitts- 
burgh, etc., R..Co. v.. Dove, 184 Ind. 
447, 111 NE 609; Greenawaldt v. Lake 
Shore, éte., R./Co.," 165" Indy 2195a74 
NE 1081, 73 NE 910; Malott v. Haw- 
kins, 159 Ind. 127, 63 NE 308; Cleve- 
land, etc., R. Co. v. Harrington, 131 
Ind. 426, 30 NE 37; Chicago, ete., R. 
Co. v. Daun, 53 In'‘d. A. 699, 101 NE 
734; Chicago, etc., R. Co. v. "Daun, 53 
Ind. A. 382, 101 NE 731. 


Iowa.—Defrieze vy. Illinois Cent. R- 
Co., 94 NW 505. 


Kan.—Smith vy. Joplin, ete., R. Co., 
Ji-AKans 31 t3G. ee oo0. 


Mich.—Haines v. Lake Shore, etc., 
R. Co., 129 Mich. 475, 89 NW 349. 


Minn.—Summer vy. Chicago, ete., R- 
Co., 122 Minn, 44, 141 NW 854 


Mo.—Montgomery v. Misdaunt iPae- 
R. Co., 181) Mo. 477, 79. SW rey 


Nebr.—Chicago, ete., R. Co. v. Har- 
ley, 74 Nebr. 462, 104. NW 862: Chi- 
cago, etc., R. Co. v. Featherly, 64 Nebr. 
323, 39 NW 792; Chicago, etc., R. Co- 
v. Pollard, 53 Nebr. 730, 74 NW 331. 


N. H.—Gahagan vy. Boston, etce., 
Co., 70 N, H. 441, 50 A 146, 55 LRA 
426; Roberts v. Boston, ete., ELGo.3 
69 N. H. 854, 45 A 94. 


N. J.—Hummer v. Lehigh Valley 
Ri Coq 4-Ni Ite 196; CSMAN a2 Carey 
onetinn grounds 75 N. J. L. 703, 67 A 

ais 


N. Y.—Smedis v. Brooklyn, etce., R. 
CO.688 N= Ya. V3 Watts 23 Selun e279 
Massoth y. Delaware, etc., Canal Co., 
64 N. Y. 524 [aff 6 Hun 814);, ‘Salt 
City Express, ete., Co. v. New York 
Cent: R. Co., 213. App. Div, 371, 7210 
NYS 679; Woodworth v. New York 
Cent., cete.,, R. Co., 55 App. Div. 23, 66 
NYS 1072' Laff 170 N.Y. 589, 63 ‘NE 
1123]; Noble v. New York Cent., etc., 
R. Co., 20 App. Div. 40, 46 NYS 645 
Laff 161 N. Y. 620, 55 NE 1098]; Nash 
v. New: York Cent., Otel bus Co., 14 
NYSt 531. 


N. D.—Felton v. Midland Continen- 
tal R..Co.) 32) N..D. 2235. 155 NW 23: 


Pa.—Cohen vy. Philadelphia, etce., 
Rr Col 2T) Par 2275) GO ae eo eel end on 
v. Pennsylvania R. Co., 180 Pa. 5038, 
37 A 96; Pennsylvania R. Co. v. Fort- 
ney, 90 Pa. 323 


Tex.—Galveston, etc., R. Co. v. Har- 
ris, 22 Tex. Civ. A. 16, 53 SW 599. 


Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; New- 
ton v. Oregon Short Line R. Co., 43 
Utah 219, 1384 P 567; Steed v. Rio 
Grande Western R. Co., 29 Utah 448, 
82 P 476. 


Va.—Gregory v. Seaboard Air Line 
R. Co., 142 Va. 750, 128 SE 272, 


R. 
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though tlle evidence was not controverted.®* 
statements of the principle requiring submission of 
the question of contributory negligence to the jury, 
considered from a different view point, are that it is 


only in plain cases that the court is 


ing plaintiff guilty of contributory negligence as a 
matter of law;°® that the court should not take the 
case from the jury by dismissal, directing verdict, 
granting nonsuit, or sustaining a demurrer to. the evi- 
dence, unless no other fair, legitimate, or reasonable 
inference is deducible from the undisputed facts,®° 
unless contributory negligence is the only inference 
that can be drawn from the facts,*? unless the evi- 
dence of contributory negligence is of the most unmis- 
takable character,®? unless it affirmatively and con- 
clusively appears that the person injured failed to act 
as an ordinarily prudent person under the cireum- 
stances,®*? unless the evidence is such that ordinary 
or reasonable minds cannot differ as to the conclu- 
sions to be drawn therefrom,®* unless contributory 


Wis.—Schroeder v. Wisconsin Cent. 
R. \Co., 117 Wis. 33, 983 NW 837. 


58. Hummer v. Lehigh Valley R. 
Co., 74 N. J. L. 196, 65 A 126 [rev on 
“ne grounds 75 Nena 703, 67-A 
0 F 


59. Great Western R. Co. v. Dror- 
baugh, 24 Colo. A. 188, 134 P 168; 
Brown v. McAdoo, 195 Towa 286, 188 
NW 7; Platter v. Minneapolis, etc., 
R. Co. 162 Iowa 142, 143 NW 992; 
Young v. Missouri, ete., Cos 72 
Mo. A. 263. 

60. Ga.—Seaboard Air-Line R. Co. 
v. Hollis, 20 Ga. A. 555, 93 SE 264. 


Mo.—Herring v. Wabash R. Co., 80 
Mo. A. 562. 


N. D.—Haugo v. Great Northern R. 
Wor aieNe Ds 268, 272, 145 NW 10538 [cit 
Cy¢]. 

S. C.—Whitehead v. Atlantic Coast 
Line R. Co., 153 S. C. 339, 150 SE 769. 


Tenn.—Louisville, ete., R. Co 
Pee con 159 Tenn. 55, 15 SW (2a) 


61. Baker v. Baltimore, etc., R. Co., 
61 Ind. A. 454,.112 NE 27; St. Louis, 
ete., R. Co. v. Knowles, 6 Kan. A. 
790, 51 P 230; Rice v. Brie R. Cosel 
Pa. 180, 114 A 640; Weikel v. Phil- 
adelphia, etc., R. Co., 237 Pa. 524, 84 
A 872; Bush v. Philadelphia, etc., R. 
Co., 232 Pa. 327, 81 A 409. 


62. Cowen v. Merriman, 17 App. 
(D. C.) 186. 


63. Byars v. Wabash R. Co., 161 
Mo. A. 692, 141 SW 926. 


64. Southern Pac. Co. v. Harada, 
109 Fed. 379, 48 CCA 423; Central 
Indiana R. Co. v. Wishard, 186 Ind. 
262, 114 NE 970 [transf (A.) 108 NE 
35]; State v. Baltimore, etc., R. Co., 
157 Md. 256, 145 A 611; Southern 
Tract, Co. v.,Owens, (Tex. Civ. A.) 
198 SW 150; Houston Belt, etc., R. 
Co} vo Hardin Lumber’ Co., (Tex, Civ. 
A.) 189 SW 518. 


65. Halsey v. Rome, etc., R. Co., 12 
NYSt 319 [aff 113 N. Y. 622 mem, 20 
NE 876 mem]. 


66. Penninger v. Norfolk South- 
wea R. Co., 170 N. C. 478, 87 SE 249. 


Bygum v. Southern Pac. Co., 
(Cal) 36 P 415. 


68. U. S.—Delaware, etc., R. Co. 
v. James, 241 Fed. 344, 154 CCA 224 
[certiorari den 244 U. S. 656 mem, 37 
SCt 742 mem, 61 L. ed. 1374 mem]. 


Cal.—Matteson v. Southern Pac. Co., 
6 Cali Ay 318, 92-P. 101. 
Conn.—Lassen v. New York, 
RK: Co., 87-Conn. 705, -87 A 734. 
Fla.—Florida East Coast R. Co. v 
Davis, 96 Fla. 171, 117 S 842. 


etc., 
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Similar 


justified in hold- 


Ga.—Atlanta, ete., R. Co. v. West, 
38 Ga. A. 300, 143 SE 785. 


Iowa.—Barkalow v. Chicago, etc., R. 
Co., 197 Iowa 248, 197 NW 40. 


Ky.—Voorheis v. Chesapeake, etc., 
R. Co., 220 Ky. 746, 295 SW 1031; 
Bevin v. Chesapeake, etc., R. Co., 190 
Ky. 501, 227 SW 794. 


Md.—Taylor v. Western Maryland 
R. Co., 157 Md. 630, 147 A 531; Mary- 
land Electric R. Co. v. Beasley, 117 
Md. 270, 83 A 157. 


Mass.—Gahagan v. Boston, etc., R. 
Co., 1 Allen 187, 79 AmD 724. 


Mich.—Underhill v. Chicago, 
R. Co., 81 Mich. 48, 45 NW 508 

Minn.—Richter v. Chicago, etce., R. 
Co., 164 Minn. 284, 204 NW 881; Wes- 
ler v. Chicago, -ete., R. Co., 143 Minn. 
159; 73 SNIW 7 biG. 


Mo.—Alexander vy. St. Louis-San 
Francisco R. Co., (A.) 4 SW (2d) 888; 
Lagarce v. Missouri Pac. R. Co., 183 
Mo. A. 70, 166 SW 1063. 


Nebr.—Moreland v. Chicago, etc., R. 
Co., 117 Nebr. 456, 220 NW 692. 


N. J.—Gehring, v. Atlantic City R. 
CoN] Jt 490 268 AGL, 14 LRA 
NS 312. 


N. Y.—Carr v. Pennsylvania R. Co., 
225 N. Y. 44, 121 NE 473; Avery v. 
New York, etc., Re Cos 205 N. Y. 502, 
99 NE 86, 42 LRANS 158; Cranch v. 
Brooklyn Heights R. Co., 186 N. Y. 
310,78 NE 1078; Young v. New York, 
etc., R. Co., 107 N. Y. 500, 14 NE 434. 


N. D.—Haugo v. Great Northern R. 
Co., 27 N. D. 268, 145 NW 10538. 


Oh.—Pittsburgh, etc., R. Co. v. Stur- 
ais ee Oh.) Cir-SCt. N.S. 896) 3° Oh: 


Pa.—Mouer v. Cumberland Valley 
RCo. 2okracGus OUnAL tlio 


Tex.—Texas Mexican R. Co. v. Hoy, 
(Commn,. A.) 24 SW (2d) 18; Beau- 
mont, ete.,) Riu-Co.) voc Moy, :(Civ. A.) 
174 SW 697 [rev _on other grounds 
(Commn, A.) 212 SW 471]; St. Louis 
Southwestern R. Co. v. Boyd, (Civ. 
A.) 105 SW 519 [rev 101 Tex. 411, 
108 SW 813]. 


Va.—Southern R. Co. v. Jones, 118 
Va. 685, 88 SE 178; Smith v. Norfolk, 
ete., RR. Co., 10% Vaeii25, 60, ob) 56: 


W. Va.—McKinney v. Virginia R. 
Co., 105 W. Va. 319, 142 SE 442. 


[a] As for instance (1) where it 
is shown that plaintiff, although ful- 
ly cognizant of the threatening dan- 
ger, disregarded the most simple and 
obvious precautions for her safety 
that common prudence and ordinary 
intelligence would suggest (Cranch v. 


etc., 


‘! Brooklyn Heights R. Co., 186 N. Y. 


negligence so clearly appears from the circumstances 
and uncontradicted evidence as to leave no inference 
or fact in doubt,®® unless upon the entire testimony 
supporting plaintiff’s claim accepted as true and con- 
strued in a light most favorable to him it is clear 
that he has been guilty of contributory negligence, *® 
or only when giving plaintiff the benefit of all con- 
troverted questions it is apparent to the court that 
a verdict in his favor should be set aside.°* 
other hand, it has been held that it is a question of 
law for the court, and it should take the question 
of contributory negligence from the jury by one of 
the methods before mentioned, where contributory 
negligence is conclusively established by the evi- 
dence,®® where plaintiff’s own evidence establishes 
contributory negligence,®® where facts sufficient to 
show contributory negligence are uncontradicted,’? 
where contributory negligence is the necessary‘! or 
only possible’? or rational7* conclusion from the 
evidence, where the evidence as to contributory neg- 


On the 


310, 78 NE 1078. To same effect Carr 
v. Pennsylvania Re Co. 225 AN Aine, 
121 NE 473; Macy v. Williams, 125 N. 
Y. 767 mem, 27 NE 409; Pittsburgh, 
ete., R. Co. v. Stugard, 3 Oh. A. 344, 
21 Oh. Cir. Ct. N. S. 396), (2) or vio- 
lated a statute making it unlawful 
for a person to drive an automobile 
over a railroad crossing at a great- 
er speed than ten miles per hour (At- 
lanta, etc., R. Co. v. West, 38 Ga. A. 
300, 143 SE 785). 


69. Del.—Evans vy. Philadelphia, 
etc., R. Co., 25 Del. 370, 80 A 625 [aff 
24 Del. 562, 77 A 831]. 


Ga.—Steele v. Georgia Cent. R. Co., 
C23"Gas Zou 51 SE 438; Southern R. 
Contyv: Barfield, 115 Ga. 724, 42 SE 
95, 118 Ga. 256, 45 SE 282. 


Ind. T.—Atchison, etc., R. Co. Ba- 
ker, 104 SW 1182 [mod 21 Ok. Bi, 95 
P 433, 16 LRANS 825]. 


Mo.—Tannehill v. Kansas City, ete., 
RR. Coz, 279 SMO. 15 S8,, 203 GSWWie dee 
Owens v. St. Louis Southwestern R. 
Co., 188 Mo. A. 450, 174 SW 116; Sims 
v. St. Louis, ete., R. Co., 116 Mo. A. 
572, 92 SW 909. 


Oh.—Baltimore, etc.,. R. Co. v. Mc- 
Clellan, 69 Oh. St. 142, 68 NE 816. See 
Cleveland, ete., R. Co. v. Cornwall, 34 
Oh. Cir. Ct. 124 (where the testimony 
of plaintiff raises a clear presumption 
of negligence on his part, which di- 
rectly contributed to the injury of his 
property, in the absence of any tangi- 
ble proof given tending to rebut such 
presumption). 


Tex.—St. Louis Southwestern R. 
Co. v. Branom, (Civ. A.) 73 SW 1064. 


70. Ala.—Compton v. Western R. 
Co., 215: Alas 676, dl24S- 148: 


Fla.—Atlantie Coast Line R. Co. v. 
Miller, 53 Fla. 246, 44 S 247. 


Ill.—Ludolph v. Chicago, 
Co;,. £16) TI AS 239. 


N. Y.—Bliss v. Lawrence, 58 N. Y. 
442, 17 AmR 273. 


N. C.—Miller v. RR We etc., 
R. Co., 128 N. C. 26, 38 SE 29 


Pa.—Fleshhut v. Lehigh Valley dae 
Co., 206 Pa. 348, 55 A 1039. 


W. Va.—McKinney v. eae Rr 
Co., 105 W. Va. 319, 142 SH 442 


71. Dobson vy. St. Louis- Sain Fran- 
cisco R. Co., (Mo. A.) 10 SW (2d) 528; 
Smith v, Norfolk, ete.) Re Co;; 207 Va. 
725, 60 SE 56. 


72. Lawrence y. Denver, etc. R. 
Co., 52 Utah 414, 174 P 817. 


73. Allen v. Boston, etc., R. Co., 245 
Mass. 139, 139 NE 511; Weikel v. Phil- 
pega vete., Re Cog 237 Pa. 524, 85 A 


ete., R. 


—_———— ——  —— — —— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2047-2048] 


ligence is such that reasonable minds cannot differ 
as to fhe conclusion to be reached,’* where but one 
reasonable inference can be drawn from the evi- 
dence,’® where there is no dispute as to the facts 
alleged to constitute contributory negligence and 
no two inferences to be drawn from it,7® where there 
is no view of the evidence from which a finding of 
freedom from contributory negligence can be sus- 
tained,** where the facets are simple and the evidence 
by which they are presented is involved in no uncer- 
tainty,** or where a verdict for plaintiff would be 
set aside.*® So also, in jurisdictions where the bur- 
den of proving absence of contributory negligence 
is on plaintiff,5® it is the duty of the court to direct 
a motion for nonsuit or to dismiss the case where 
there is no evidence tending to show freedom from 
contributory negligence®! or where he fails to prove 
his freedom from fault directly and affirmatively or 
by inferences fairly deducible from the cireumstane- 
es,®? and contributory negligence should not be sub- 
mitted to the jury where there is an entire absence 
of evidence to establish it.8° 


Going on crossing when gates are closed has been 
held to constitute contributory negligence as a mat- 
ter of law,®4 in the absence of special circumstances 


74 Garrett v. Illinois Cent. R. Co, 
126 Fed. 406; Dunnen yv. Chicago, etc., 
R. Co., 164 Ill. A. 151; Christopherson 
ae Minneapolis, etc., R. Co., 28 D. 
128, 147 NW 791, LRAI915A 761, Ann 
Cas1916E 683 


75. Bieuin v. Illinois Cent., etc., R. 
Co., 85 Ill. A. 269; McDonald v. New 
York Cent., ete, R. Co., 186 Mass. 
474, 72 NE 55; Salt City Express, etc., 
Co. v. New York Cent. R. Co., 213 
App. Div. 371, 210 NYS 679. 


[a] Rule 


their 


71, 


RAILROADS 


31 A 120 [aff 3 Pa. Dist. 325]; 
v. Philadelphia, oe A. Cos 


19, 21 A 242 [aff 8 Pa. Co. 96]. 


explained.—The 
cases probably so held in the light of 
own peculiar 
Samkiwicz v. Atlantic City R. Co., 82 
N. J. L. 478, 484, 81 A 833, 39 LRANS 
AnnCas1913C 1363 
court, in reviewing some of the cases 
‘denying plaintiff's 
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justifying such ecrossing.*5 
Under constitutional provisions in some jurisdic- 


tions,®° the question of contributory negligence must 
“in all eases” be left to the jury.8? 


Statutory modification of rule. A statute provid- 
ing that, where a railroad has assumed to establish 
and maintain safety gates at a crossing, in any ac- 
tion to recover for the death or injury of a person 
at a crossing at a time when the gates were not down, 
the question of contributory negligence shall be one 
to be determined by the jury,®* does not deprive the 
court of the power to determine such question as 
one of law where the undisputed facts show that. the 
party injured was guilty of contributory neglgence.*® 

[§ 2048] (2) Use of Defective Crossing. It is 
ordinarily a question for the jury to determine from 
all the facts in evidence whether a person sustaining 
injuries at a crossing known by him to be defective 
was guilty of contributory negligence in using it,?° 
unless the danger from using it was so apparent that 
a person in the exercise of ordinary care would not 
have attempted to do so.°! And it is also ordinarily 
a question for the jury whether the party sustaining 
the injuries complained of used due care in passing 
over the crossing,®? as where more than one inference 


Cleary ] Louis, ete., R. Co. v. McFall, 
140 Pa. | 269; 


163,32 
St. Louis, ete., R. Co. v. Clark, 42 
OKL 638, 142 Pp 396: St. Louis, etc., R. 
Co. v. Model Laundry, 42 Okl. 501, 141 
P 970; Clark v. St. Louis, ete,ak. Co; 
24 Okl. 764, 108 P 361. (2) The court 
in construing this provision has lim- 
ited Sreroperaton to cores ae chere 

is evidence reasonably tending to 
"(where the show primary negligence of defend- 
ant. Oklahoma, ete., R. Co. v. Wilson, 
84 Okl. 118, 202 P 275; Oklahoma, ete., 


above 


circumstances. 


recovery, said: 


[a] Gross negligence.—Where, in 
an action under Rev. L. ec 111 § 268, 
the only reasonable conclusion to be 
drawn from the evidence is that the 
person injured or killed was guilty of 
gross negligence or was engaged in 
committing an unlawful act, the court 
should order a verdict for defendant. 
McDonald v. New York Cent., etc., R. 
Co., 186 Mass. 474, 72 NE 55. 


76. Badostain v. Pacific Electric R. 
Coss Cal. A 6290,. 256.53 576) Mott 
v. Detroit, etc., R. Co., 120 Mich. 127, 
79 NW 3; Boggess v. Monongahela 
West Penn Pub. Serv. Co., 107 W. Va. 
88, 147 SE 480. 


77. Wendell v. New York Cent., 
EtG. ete.) GN. £20. 


78. Kleckner v. New Jersey Cent. 
He Co. 256 ea. 468 102 A 14a. 


79. Davis v. New York Cent., 
pata Cor, 47 Ni Ya 400. 


80. See Negligence § 759. 


81. Miller v. New York Cent. R. 
Co., 226 App. Div. 205, 234 NYS 560 
[aff 252 N. Y. 546,170 NE 137]; Beise- 
gel v. New York Cent. R. Co., 14 Abb 
Prins cCN. WY0)) 29). 


82. Gahagan v. Boston, etc.,. R. 
Co., 70 N. H. 441, 50 A 146, SORA 
426; Darbrinsky v. Pennsylvania Cor, 
QAP ane Leng oun to. 


83. McIntosh v. Chicago, etc., R. 
Co., 36 Fed. 661; Wieland v. Delaware, 
etc, Canal Co., LY ING ae PUA 50) NE 
, 82 AmSR 107; Texas, etc., Ry CO: 
Apion Tex. Civ. A. 249, 71 SW 


etc., 


Arena v. Delaware, etc., R. Co., 
292 Fed. 1; Nelson v. Lake Shore, etc., 
ine Gow. 185, App. Div. 14a 172) NYS 
766; Hatch v. Lake Shore, etch 
Co., 156 App. Div. 394, 141 NYS 1055; 
Lake Shore, etc., R. Go. v. Ehlert, 63 
Oh. St. 320, 58-NE 812; Sheehan v. 
Philadelphia, etc., R. Co., 166 Pa. 354, 
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“None of these cases support the 
claim that one who attempts to cross 
a railroad when the crossing gates 
are down assumes all chances of in- 
jury, and cannot recover simply be- 
cause he attempts to cross when the 
gates are down, in each case there was 
another element bearing on the ques- 
tion of negligence’’). 


85. Baltimore, etc., R. Co. v. Lan- 
drigan, 191 U. S. 461,24 SCt 137, 48 
i. ‘ed. 262) [aft 20 App. (D.C.) 135]; 
Nelson v. Lake Shore, ete., R. Co., 
185 App. Div. 174, 172 NYS 766; Hatch 
v. Lake Shore, etc., R. Co., 156 App. 
Div... 394, 397, 141 NYS 1055 [quot 
Cyc]; Pruey v. New York Cent., etc., 
Re Co,; 41 App: Div. 158, 158 NYS: 797. 


[a] Where gates are always down. 
—Where the gates are generally kept 
down at night without regard to the 
presence or absence of passing trains 
and a pedestrian has knowledge of 
that fact, the circumstance that the 
gates are down when he is run over in 
attempting to cross the tracks at 
night is not of itself a warning to 
him of the presence of danger, and 
contributory negligence cannot there- 
fore be imputed to him from that fact 
alone. Baltimore, etc., R. Co. v. Lan- 
drigan, 191 U. S. 461, 24 SCt 137, 48 
L. ed. 262 [aff 20 App. GDE"E3) 1351. 


To same effect Chicago, etc., R. Co. 
v. Keegan, 112 Ill. A. 338; Pruey Vv 
New York Cent., etc., R. Co., 41 App. 


Div. 158, 158 NYS 797. But see Shee- 
han v. Philadelphia, etc., R. Co., 166 
Pa. 354, 31 A 120 [aff 3 Pa. Dist. 325] 
(that gates are always ‘down does not 
matter). 

86. See constitutional provisions. 

87. [a] As in Arizona see Hines 
v. Gale, 25 Ariz. 65, 213 P 395; Davis 
v. Boggs, 22 Ariz. 497, 199 P 116. See 
Southern Pac. Co. v. Martinez, 270 
Fed. 770 (construing Arizona law). 


[b] Also in Oklahoma (1) see St. 


Re Vv. McGhee, 84 Okl. el Ge 202 P 


ss. N. J. P. L. (1909) p 54 c 96. 


[a] Rules relative to nonsuiting 
plaintiff for contributory negligence, 
in an action for injuries or death at an 
unguarded crossing, may be so 
changed as to provide that plaintiff 
shall not be nonsuited in such cases. 
Waibel v. West Jersey, etc., R. Co., 87 
Ne Je Lt SSS OSE ANeo ode 


89. Hall v. West Jersey, ete., R. 
Co., 244 Fed. 104, 156 CCA 532. See 
Delaware, etc., R. Co. v. Welshman, 
229 Fed. 82, 143 CCA 358, LRA1916H 
816; Erie R. Co. v. Schmidt, 225 Fed. 
517, 140 CCA 655 (construing provi- 
sions of similar statute). 


90. Ala.—WNashville, etc., 
Ragan, 167 Ala. 277, 52 S 52 


Ark.—St. Louis, ete., R. Bie: Vv. Dyer, 
Si Ark. /b34) bs sw’ 493 St; Louis; 
eee R..Co. v. Box, 52 Ark. 368, 12 SW 


Ky.—Louisville, ete., R. Co. v. Mun- 
cey, 229 Ky. 538, 17 SW (2d) 422. 


Minn.—Henderson v. St. Paul, etc., 
R. Co., 52 Minn. 479, 55 NW 58. 


Mo.—Morris v. St. Louis, ete, R. 
Co., 184 Mo. A. 106, 168 SW 323. 


N. Y.—Bush v. Delaware, etc., R. 
Go., 166° Ni ¥:. 210,59 °(NEVs3s 


Pa.—Jennings v. Susquehanna, etce., 
R. Co,, 84 Pa. Super. 


Tex.—Galveston, ete, R. Co. v. 
Schuessler, 56 Tex. Civ. A. 410, 120 
SW 1147; St. Louis Southwestern R. 
Co. v. Hawkins, 49 Tex. Civ. A. 545, 108 
SW 736; St. Louis Southwestern R. 
Coo ve. smith,, 490’ Tex. Civ Agee sLO7 
SW 6388. 


Siow Stolourss ote: RiCon va Dyer: 
87 Ark. 531,113 SW 49; St. Louis, etc., 
R. Co. v. Box, 52 Ark. 368, 12 SW 757. 


92. U. S.—Strait v. Yazoo, ete., R. 


Pas 
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might be drawn by reasonable minds from the evi- 
Where plaintiff testified that he knew 
of the defective condition of the crossing, it is error 
to submit to the jury the question whether he knew 


denece.®? 


of such defective condition.®* 


[§ 2049] (3) Use of Obstructed Crossing—(a) In 
As in the case of defective crossings,°® it 
is ordinarily a question for the jury to determine 
from all the facts in evidence whether a person sus- 


General. 
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taining injuries in attempting to pass over an ob- 


Co., 209 Fed. 157, 126 CCA 105, 49 LRA 
NS 1068. 


Ala.—Nashville, ete., R. Co. v. Ra- 
gan, 167 Ala. 277, 52 S 522. 


Ark.—St. Louis, ete., R. Co. v. Box, 
52 Ark. 368, 12 SW 757. 


Ind.—Payne v. Burnett, 78 Ind. A. 
64, 133 NE 147; Cincinnati, etc., R. 
oy v. Claire, 6 Ind. A. 390, 33 NE 


Iowa.—Lane v. Inter-Urban R. Co., 
190 Iowa 738,180 NW 895; Taylor v. 
ee R. Co., 112 Iowa 157, 83 NW 


Ky.—Chesapeake, ete, R. Co. v. 
~ Meyers, 150 Ky. 841, 151 SW 19. 


Mich.—Goonen y. Ann Arbor R. Co., 
218 Mich. 502, 188 NW 363; Thayer 
v. Flint, ete., R. Co., 93 Mich. 150, 53 
NW 216. 


Minn.—Crist v. Minneapolis, etc., R. 
Co., 162 Minn. 1, 202 NW 57. 


Mo.—Clark v. Mississippi River, 
etc., R. Co., 23 SW (2d) 174; McCray 
Vv. Missouri, ete., R. Co., 10 SW (2d) 
936; Meyers v. Chicago, etc., R. Co., 
59 Mo. 223; Zwicky v. Atchison, etc., 
~R. Co., 164 Mo. A. 180, 148 SW 201; 
Camp v. Wabash R. Co., 94-Mo. A. 
272, 88 SW 96. 


N. J.—Bray v. West Jersey, etc., R. 
Co., (Sup.) 116 A 171 [aff 98 N. J. L. 
148, 118 A 8338]. 


N. Y.—Bechard v. Rutland R. Co., 
183 App. Div. 832, 170 NYS 394; Kel- 
ly v. New York Cent., etc., R. Co., 
9 ne 90. 


N. C.—Lay v.’"Richmond, etc., R. Co., 
106 N. C. 404, 11 SE 412: 


N. D.—Felton v. Midland Continen- 
tal R. Co., 32 N. D. 223, 155 NW 23. 


Pa.—Keck v. Pittsburgh, etc., R. 
Co., 271 Pa, 479, 115 A 824. 


Tex.—Stephenson vy. 
Southwestern R. Co., 
SW 1125; Marshall, 
Petty, (Civ. A.) 145 SW 1195 [rev 
toot 887, 180 SW 105, LRA1918A 


Louis 
4 


Vt.—Gover vy. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874, 30 ALR 690; 
Betterley v. Brattleboro St. R. Co., 
91 Vt. 500, 101 A 441. 


fa] Rule applied.—(1) Where 
crossing was defective by reason of 
the fact that the planks were lower 
than the rails, it was a question for 
the jury whether plaintiff was guilty 
of contributory negligence in driving 
a sleigh over the crossing and allow- 
ing the brake chain to drag on the 
ground so that it could be, and was, 
caught between the rail and the 
oe Wood vy. Central Vermont a 
89 Vt, 321, 95 A 641. 2) 
Were plaintiff, in crossing defend- 
ant’s track ata ‘place where it crossed 
the highway at a sharp angle, usually 
turned to the left and crossed at right 
angles, so that the runners of his 
sleigh would not slide upon the rails, 
whether he used due care in proceed- 
ing across the track, when an ice 
cake prevented him from crossing as 
he usually did, was a question for the 


jury. Bechard v. Rutland R. Co., 183 
App. Div. 332, 170 NYS 394. (3) 
Whether driving across without 


slackening speed, at the rate of five or 


six miles an hour, the defect being 
unknown to the person injured, is 
negligence is a question for Ga jury. 
Whalen v. Arcata, ete., R. Co., 92 Cal. 
669, 28 P 833. (4) Whether a mo- 
torist injured when his car fell 
through a defective bridge maintained 
by a railroad company at a-highway 
intersection was guilty of contribu- 
tory negligence in failing to make in- 
spection, he being a carpenter by 
trade, was held a question for the 
jury. Clark v. Mississippi R., etc., 
Co., (Mo.) 28 SW (2d) 174. 


[b] In Arizona, where the consti- 
tution requires the defense of con- 
tributory negligence to be submitted 
to the jury in all cases, it is held that, 
in an action against a railroad com- 
pany for death of a person crossing 
the track in an automobile, the ques- 
tion of contributory negligence was 
properly submitted to the jury where 
there was evidence of defendant’s 
negligence in failing to maintain the 
erossing in a reasonably safe condi- 
tion by reason of which the engine of 
the automobile was killed while on the 
track. Southern Pac. Co. v. Martinez, 
270 Fed. 770. 


98. Chicago, etce., R. Co. v. Gallion, 
39 Ind. A. 604, 80 NE 547; Felton v. 
Midland Continental R. Co., 32 N. D. 
223, 165 NW 23. 


94. International, etc., R. Co. v. 


Lewis, aes Civ. A.) 64 SW 1011, 638 
SW 10 


95. fa supra § 2048. 


96. See ee infra this note; 
infra § 205 


[a] Sein resulting from fright 
of animals.—(1) Where a horse or 
team is frightened by standing lo- 
comotives or cars partially obstruct- 
ing a crossing causing the injury 
complained of while being driven over 
the crossing, it is ordinarily a ques- 
tion for the jury whether plaintiff 
was guilty of contributory negligence 
in attempting to drive over the cross- 
ing thus obstructed (Harvey v. Illi- 
ee Cent. R. Co., 159: Ky. 492, 167 SW 
875; Young v. Detroit, ete., 
56 Mich. ance 23 NW 67; 
FKaston, etc., Co., 76 N. eT 703, 71 
A276) Rusterhoits v. New York, ete., 
R. Co., 191 Pa. 390,43 A: 208 (wheth- 
er plaintiff was guilty of contribu- 
tory negligence in returning by a pub- 
lic crossing obstructed by defendant’s 
ears where he was injured by his 
horse’s shying is a question for the 
jury where there is evidence that 
when he crossed it a short time be- 
fore the horse had also shied); Texas 
Cent. R. Co. v. Randall, 51 Tex. Civ. 
A. 249, 1183 SW 180; Welborne v. 
Gulf, ete., R. Co, 85) Tex: Civ. A. 401, 
80 SW 653; International, etc., R. Co, 
v. Mercer, (Tex. Civ. A.) 78 SW 562; 
Locke v. International, etce., R. Co., 
25 Tex. Civ. A. 145, 60 SW 314), (2) 
or whether he used due care in so 
doing (Young v. Detroit, etc., R. Co., 
56 Mich. 430, 28 NW 67). (8) So it 
has been held a question for the jury 
whether or not the person ‘injured 
used due care in riding or driving over 
a crossing whereby he was injured by 
his horse’s becoming’ frightened at 
cinders piled in the highway (illinois 
Cent., etc., R. Co. v. Griffin, 184 Il. 


and 


structed crossing was guilty of contributory negli- 
gence in attempting to pass over it or failed to use 
due. care while so doing.®® c 


[§ 2050] (b) Passing over, around, or between 
Standing Cars.°” 
jury under all the circumstances of the case whether 
one is guilty of contributory negligence in making 
an attempt to pass between, over, or around standing 
cars, trains, or locomotives,®°* and also whether he 


It is ordinarily a question for the 


9, 56 NE 337 [aff 84 Ill. A. 152]), (4) 
and that whether a traveler killed 
when her team, which took fright at 
the body of a dead horse on a right 
of way, ran off was guilty of contribu- 
tory negligence in taking that road 
knowing of the presence of the dead 
horse was for the jury (Great North- 
ern R. Co. v. Ennis, 236 Fed. 17, 149 
CCA 227). 


[b] Disregard of lowered crossing 
gates.—(1) According to some deci- 
sions, the fact that one attempted to 
cross railroad tracks notwithstanding 
the crossing gates were lowered, al- 
though strong evidence of gross and 
willful negligence contributing to the 
injury (Boston, etc., R. Co. v. Rafal- 
ko, 228 Fed. 440, 148 CCA 22), (2) 
does not of itself authorize direction 
of a verdict for defendant, but the 
question of contributory negligence 
should be submitted to the jury (Bos- 
ton, ete, Co. v. Rafalko, BePte, 
Samkiwiez v. Atlantic City R. Co., 82 
N. J. L. 478, 81 A 833, 39 LRANS 
571, ‘AnnCas1913C 1363). (3) There 
is, however, authority to the con- 
trary, it being held that such an act 
amounts to negligence as a matter 
of law preventing a recovery unless 
defendant’s servants discovered, or 
by the exercise of ordinary care could 
have discovered, the peril in time to 
avoid injuring him. Norfolk, ete., R. 
Co. v. Sink, 118 Va. 439, 87 SE 740. 


97. By children see infra § 2072. 


98. U. S.—Pennsylvania Co. 
Avran, 249 Fed. 474, 161 CCA 432. 


Ark.—St. Louis, ete. R.- Co. v. 
Wells, 102 Ark, 257, 143 SW 1069. 


D, C.—Grant v. Baltimore, etc., R. 
Co. AOD C27 Ts 


Ill.— Chicago, ete., R. Co. v. Filler, 
195) Til. 9; 62 NE 919. 


Iowa.—Seaton v. Western Asphalt 
Pav. Corp., 193 Iowa 52, 186 NW 458. 


Kan.—Weber vy. Atchison, etc., R. 
Co., 54 Kan. 389, 88 P 569. 


La.—Hoffman v. Southern R. Co; 
4 La. A. 127. 


Md.—Baltimore,  ete., 
Fitzpatrick, 35 Md. 32. 


Mich.—Wisniewski v. Detroit, etc., 
R..Co., a0 Mich.) 481.,¥ 143 NW 613; 
Adams vy. Iron Cliffs’ Conais Mich. 
271, 44 NW 270, 18 AmSR 441. 


Miss.—Southern R. Co. v. Floyd, 99 
Miss..519; 55S) 287. 


Mo.—Caldwell v. Payne, 246 SW 
312 [certiorari den 262 U. S. 743 mem, 
43 SCt 520 mem, 67 L. ed. 1210 mem]; 
Cherry v. St. Louis, Ste, oth CoO ios 
Mo. A. 53, 145 SW 837, 


N. Y.—Kurt v. Lake Shore, etc., R. 
Co., 127 App. Div. 838, 111 NYS 859 
[aff 194 N. Y. 598 mem, 88 NE 1122 
mem]; Mahar vy. Grand Trunk R. 
Co. 19. Hun’ 32. 


Pa.—Marsh v. Philadelphia, 
R. Co., 260 Pa. 536, 1038 A 916; 
Vv. Pennsylvania Reco, 
46, A 1382. 


S. C.—Glenn v. Southern R. Co., 
145 S. C. 41, 142 SE 801; Burns v. 
Southern R. Co., 61 S. C. 404, 39 SH 
567; Littlejohn V. Richmond, "ete., R. 
Co., 49. S.-C... 12, 26 SE. 967. 


Rat UO sn say 


ete., 
Stover 
195 Pa. 616, 


dae et eee ee eee cee eee eee ee a ee ee ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2050-2051] 


used due care in passing over the crossing.®® 
the other hand, where the evidence shows conclusive- 
ly that the traveler was guilty of contributory neg- 
ligence,' as where he attempted to pass over, under, 
or between cars blocking a crossing, 
ascertaining whether they were apt to be moved,? 
or where it was apparent to him that the train or cars 
was apt to start at any moment,® the question is one 
for the court and not for the jury, and a verdict may 
be directed for defendant,* and a fortiori is this so 


Tex.—Freeman v. Terry, 


(Civ. A.) 
144 SW 1016. 


See Irvin v. Gulf, etc., 


RAILROADS 
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cars in motion.® 


without first and Listen. 


attempted to cross). See also cases 
3 


infra notes 2 


R. Co., (Civ, A.) 42 SW 661. 2. Ark.—Curtis v. St. Louis, etc., 
Wis.—Fay v. Minneapolis, etc., R.|R. Co., 96 Ark, 394, 181 SW 947, 34 
Co., 131 Wis. 639, 111 NW 683. LRANS 466, AnnCas1912B 685. 


’ Sask.—Rock .v. Canadian Northern 
z, ©o.. 66 DomiLR 255: 


[a] Rule applied: (1) Where an at- 
tempt was made to make a detour 
around the end of a train which par- 
tially blocked the street and started 
unexpectedly (Seaton v. Western As- 
phalt Pav. Corp., 193 Iowa 52, 186 
NW 458), (2) or to pass between 
freight cars uncoupled to clear the 
footway when he was crushed by the 
closing of the train (Hubbard v. 
Lusk, (Mo. A.) 181 SW 1028). (3) 
Where detached cars were left for 
more than an hour across a public 
street, one of which was a caboose, 
the steps and platform of which were 
in line with the’ street, and a person 
approaching who had an unobstruct- 
ed view of that track and saw no lo- 
comotive or train, and after using 
care to discover whether there was 
danger of removing the cars, and 
finding none, attempted to cross over 
the platform of the caboose and was 


injured. Weber vy. Atchison, etc., R. 
Cb 654 2Kannrs893: 38 Py .569 (4) 
Where, in an action for injuries due 


to the sudden moving of a car block- 
ing a street and beneath which plain- 
tiff attempted to pass, there was evi- 
dence that plaintiff was a stranger in 
the city, that he and his companions 
waited for twenty-five minutes and 
could see no motive power attached 
to the cars, that they went up and 
down the track for some distance 
and could see no opening or end of 
the train, that they considered the 
matter and concluded that the train 
was “dead,” and would probably re- 
main there for the night, and then 
went under the car, and it did not ap- 
pear that it would have been perfect- 
ly safe to have ‘gone around the 
train. Lorenzo vy. Atlantic Coast 
Line R. Co., 101 S. C. 409, 85 SE 964. 


[b] Whether act constitutes tres- 
pass.—(1) Whether one making a 
reasonable use of cars at a crossing 
for the sole purpose of crossing the 
tracks is a trespasser, where the cars 
have obstructed the highway for a 
longer time than the law allows, is 
a question for the jury. Littlejohn 
v. Richmornd,: ete., R. Co., 49 S. C. 
12, 26 SH 967. (2) Likewise, wheth- 
er one who in passing around stand- 
ing cars continues straight across 
the right of way instead of returning 
to the crossing is a trespasser is a 
question for the jury. Mayer vy. Chi- 
eago, ete., R. Co., 63 Ill. A. 309. 


{c] Evidence held sufficient to go 
to jury on the question whether a 
person was negligent in passing 
through an opening in a freight train 
obstructing B crossing. Galveston, 
etc., R. Co. Linney, (Tex. Civ. A.) 
163 SW 1038. 


99. Sheridan v. Baltimore, etc., R. 
Co., 101 Md. 50, 60 A 280; Boyce v. 
Chicago, eee R. Co., 120 Mo. A. 168, 
26 SW 67 

1. hea v. Pennsylvania R. Co., 
195 Pa. 616, 46 A 132 (situation so 
manifestly dangerous that a person 
of ordinary eee aee would not have 


Ga.—Wick v. Central of eccrete re 
€o., 11 Ga..A. 328, 75.SEH. 162, 


Kan.—Howard v. Kansas en etc., 
R. Co., 41 Kan, 408, 21 P 267 


Md.—Lewis v. Baltimore, ietee R. 
Co., 38 Md. 588, 17 AmR 521. 

Mo.—Corcoran vy. St. Louis, etce., 
R. Co., 105 Mo. 399, 16 SW 411;-24 
AmSR 394. 

N. Y.—O’Mara v. Delaware, _ete., 
Canal Co., 18 Hun 192. 

Wh Megaon v. Boston, me Ri 
Con BN (NV. ATS te As i156: 

[a] Failure to look.—One who 


attempts to pass between cars which 
block a public crossing in a large city 
without looking or inquiring whether 
an engine is attached to the train, 
when he could have crossed without 
risk by going one block further, is 
guilty of contributory negligence as 
a matter of law. Lewis v. Baltimore, 
etc., R. Co., 38 Md. 588, 17 AmR 521. 


[b] Where end of train is around 
curve.—O’Mara v. Delaware,  etc., 
Canal"\Co., 184 Hun (Nowy)! L928 


[c] Woman of sixty attempting 
to climb over a coal car blocking a 
crossing at night and injured by rea- 
son of her falling to the track while 
in the act of getting down off the car 
is guilty of contributory negligence 
as a matter of law. Howard v. Kan- 
sas: City, etc., R. Co., 41 Kan, .408;5 
21°F 267, (where directed by trainman 
to cross over). 


3. Ala.—Memphis, etce., 
Copeland, 61 Ala, 376. 


Ark.—Curtis v. St. Louis, ete., R. 
Co., 96 Ark. 294, 131 SW 947, 34 LRA 
NS 466, AnnCasi912B 685. 


Ga.—Wick y. Central of Georgia R. 
Co, 11, Ga, A. 323;.75 SE. 162. 


Ky.—Southern R. Co. v. Clark, 105 
SW 384, 32 KyL 69, 13 LRANS 1071. 


Minn.—Wherry v. Duluth, etc., R. 
Co., 64 Minn. 415, 67 NW 223. 


Nebr.—Pansik v. pee ke Pace i: 
ee 99 Nebr. 234, 155 NW 109 


Tex.—Ft. Worth, etc., R. Co. v. Bell, 
(Civ. A.) 14 SW (2a). 856. 
[a] Rule applied to one: (1) 
Who attempted to cross between cars 
obstructing a crossing to which an 
engine in plain view was attached. 
Southern R. Co. v. Clark, 105 SW 384, 
Saveicy > 6913 LRANS 1071.: (2) 
Who attempted to pass between, e¢ars 
after he had seen a light in the en- 
gine cab and by looking could have 
seen steam coming from the engine. 


Rio Co; > Vv. 


Ft. Worth, etc., R, Co. v. Bell, (Tex. 
Civ. A.) 14 SW (2d) 856. 
{b] It is gross negligence: (1) 


For a traveler to attempt to pass un- 
der or between the cars of a train 
standing on a'railroad crossing and 
to which an engine is attached, or to 
which he knows, or reasonably ought 
to know, an engine will immediately 
be attached, and which he knows, or 
reasonably ought to know, is ready 
to move. Curtis v. St. Louis, etc; ER. 
Co., 96 Ark. 394, 131 SW 947, 34 LRA 
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when it is shown that he attempted to pass between 


[$ 2051] (4) Duty To Stop, Leok, and Listen®¢— 
(a) Whether Injured Party Failed To Stop, Look, 
Whether the person injured at the cross- 
ing failed to stop, look, and listen before attempting 
to pass over it is ordinarily a question for the jury,’ 
as for instance, where the evidence is such as will 
support the theory of either party® or is conflicting,® 
although the great weight of evidence is to the con- 


NS 466, AnnCas1912B 685. (2) Fora 
man to attempt in the nighttime to 
climb over the bumpers between two 
cars attached to a freight train 
standing at a crossing, without as- 
certaining whether an engine is at- 
tached to the train, as a matter of 
law. Wick v. Central of We Digh Fa R. 
Co.; 11, Ga, A. 3238, 75 SH_162 


[c] Line engine attached._-Pan- 
sik v. Missouri Pac. R. Co., 99 Nebr. 
234, 155 NW 1095. 

4 Southern R. Co. v. Clark, 105 
Sw 384, 32 KyL 69, 13 LRANS 1071; 
Gahagan Vv. Boston, ete... Rh. eo. 
Allen (Mass.) 187, 79 AmD 724. 


5. Gahagan v. Boston, etc., R. Co., 
supra. 
[a] Attempt to pass between cars 


in motion propelled by an engine, if 

no reason appears to justify the at- 

tempt, shows such want of care as to 

justify the court in instructing the 

jury as a matter of law that the ac- 

tion cannot be maintained. Gahagan | 
v. Boston, ete.. R. Co., 1 Allen (Mass.) 

187, 79 AmD 724. 


6. Where view or hearing is ob- 
structed see infra § 2060. 


7 U. S.—Pennsylvania R. Co. v. 
Cutting, 5 F. (2d) 986; Delaware, 
ete., Co. v. Boyden, 269 Fed. 881; 


Northern Pac. R. Co. v. Freeman, 83 
Fed. 82, 27 CCA 457 [rev on other 
grounds 174 U. S. 379, 19 SCt 763, 438 
L, ed. 1014]. 


Ala.—Alabama Great Southern R. 
Co. v. Molette, 207 Ala. 624, 93 S 644. 


Ark.—Bush v. Brewer, 136 Ark. 
246, 206 SW 322. : 


Ill.—Haas v. Hines, 219 Ill, A. 524. 


Iowa.—Case_ v. Chicago Great 
Western R. Co., 147 Iowa 747, 126 
NW 10387. 


Kan.—Orr v. Atchison, etc., R. Co., 
119 Kan... 751, s2408P (437% 


Mo.—Shirley Vv. Kansas City 
Southern R. Co., 221 Mo. iN 1158, 29% 
SW 125. 


N. Y.—Palmer v. New York Cent., 
etc., R. Co., 112 N. Y. 234, 19 NE 678; 
Smedis Vv. Brooklyn, etc., R= Cotesss 

. 18; Kellogg v. New York Cent., 
apes PRs "Co., ROS INA ws SEZ eens tang. 
Hudson River R. Co., 39 Noave 61, 100 
ae 405, 6 Transer.. A. 35, 36 HowPr 


Pa.—Murray v. Baltimore, etc., R. 
Co., 281 Pa. 474, 127 A 71. 


S. C.—Sauls v. Atlantic Coast Line 
R. Co., 129 S. C. 427, 125 SH 34. 


[a] Mere fact that person injured 
Was not seen by witnesses to stop or 
turn his head to look and listen is 
not conclusive of contributory neg- 
ligence, so as to require a withdraw- 
al of the case from the jury, where 
there are other circumstances indi- 
cating that he may have seen the 
train as soon as it was possible to do 
so from the conformation of the 
ground and that he attempted to get 
out of its way. Northern Pac. R. Co. 
vy. Freeman, 83 Fed. 82, 27 CCA 457. 


8. Haas v. Hines, 219 Ill. A. 524. 

9. Ala.—lIllinois Cent. R. Co. 
Camp, 201 Ala. 4, 75 S eo 

Ark.—St. Louis, ete., Co. 
Chamberlain, 105 "Ark, 43806 “150 sw 


Vv. 
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trary,!° or where the evidence is such that honest, 
intelligent, and impartial men may reasonably come 


to opposite conclusions.11 
Rebuttal of presumption. 


157; St. Louis, ete., R. Co. v. Stacks, 
97 Ark. 405, 134 SW 815. 


Ill.—Haas v. Hines, 219 Ill. A. 524. 


Okl.—Midland Valley R. Co. v. 
Shores, 40 Okl. 75, 186 P 157, 49 LRA 
NS 814. 


Pa.—Coolbroth v. Pennsylvania R. 
Co., 209 Pa. 433, 58 A 808; Holden v. 
Pennsylvania “R. .Co.,..7 Kulp. 52; 
Hughes vy. Delaware, etc., Canal Co., 
1 LackLegN 215. 


S. C.—Sauls v. Atlantic Coast Line 
RI COSm Laur uh. 14a (nel o ou. Sia os 
Manning v. Atlantic Coast Line R. 
Conel29RS: CL 3917125 (Shes. 


Tex.—Texas Midland R. Co. v. 
Wiggins, (Civ. A.) 161 SW 445. 


[a] Thus the testimony of one 
witness that a highway traveler 
stopped and looked up and down the 
track, although in conflict with the 
testimony of disinterested witnesses 
as well as with the prior statements 
of that witness, was sufficient to ren- 
der that question one of fact for the 
jury, since an issue supported by the 
positive evidence of one witness may 
not be withdrawn from the jury, no 
matter how strongly it may be con- 
tradicted. ‘Thomas v. Pennsylvania 
ReCoens i>. Pa.r51 9} 709 Ag TET. 


[b] Conflicting statements of 
plaintiff.—Where plaintiff testified 
that on approaching the track he 
stopped and got out of his carriage, 
walked to the track, and looked in 
both directions, and, the track being 
perfectly clear, went back and drove 
forward, looking and listening as the 
did so, he is entitled to go to the 
jury, even though subsequent por- 
tions of his testimony are at vari- 
ance with such statement. Sloan v. 
Philadelphia, etc., R. Co., 225 Pa. 52, 


73 A 1069 
10. Knepp v. Baltimore, etc., R. 
Co., 262 Pa.-421, 105 A 636, 


11. Ernst v. Hudson River R. Co., 
39 N. Y. 61, 100 AmD 405, 6 Transcr. 
A. 35, 36 HowPr 84. 


12. Kreamer v. Perkiomen R. Co., 
214 Pa. 219, 63 A 597; Patterson v. 
ears: ete., R. ‘Co., "210 Pa. 47, 59 
A 31 


13. Miller v. Penney tvaats, RR. 'Go., 
256 Pa. 142, 100 A 65 


14. Kreamer v. eee Re Cos 
914) Pa. 219, 63. A 597; Patterson v. 
Pittsburg, etc., R. Co., 210 Pa. 47, 59 
A 3818; Holden v. Pennsylvania R. 
Co., 7 Kulp (Pa.) 52. 


[a] As for instance, where the 
physical facts show that he must 
have seen the approaching train if 
he had done what the law requires. 
Under these circumstances the court 
should declare as a matter of law 
that no such presumption arises. 
O’Neill v.. Reading Co., 296 Pa. 319, 
145 A 840. 


15. Where view or hearing ob- 
structed see infra § 2061. 


16. See cases infra this note. 


[a] In Maryland it is negligence 
per se for any person to attempt to 
cross tracks of a railroad without 
first looking and listening for ap- 
proaching trains, and if the view of 


Whether the presump- 
tion that the person injured stopped, looked, and 
listened before crossing is rebutted is for the jury,+? 
except where only one ninferouce may be drawn from 
the facts,1? or where the evidence to the contrary is 
either uncontradicted or is so undisputable that a 
verdict against it would be set aside as a matter of 
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the crossing is obstructed it is neg- 
ligence per se to fail to stop in addi- 
tion to looking and listening, and in 
either contingency it is error to sub- 
mit the question of contributory neg- 
ligence to the jury. Pennsylvania R. 
Co! v. )Yingling, 148 =Md., 169;S129) A 
36, 41 ALR 398; Glick v. Cumber- 
land-R:! Cos 124 “Md. 308,192) A778); 
Brehm vy. Philadelphia, ete., R. Co., 
114 Md. 302, 79 A 592; Heinz v. Bal- 
timore, ete., R~ Co., 118 Md. 582, 77 
A 980; Philadelphia, etc., R. Co. v. 
Hogeland, 66 Md. 140,/7 A 105, 59 
AmR 159. 


[b] In Oregon the failure of a 
person about to cross a- railroad 
track on a highway at grade to look 
and listen for an approaching train 
is negligence per se which will bar a 
recovery for an injury received by a 
collision of a train at the crossing, 
and hence the question of contribu- 
tory negligence is one for the court, 
and not for the jury. Kirby v. South- 
ern Pac. R. Co., 108 Or. 290, 216 P 735; 
Blackburn v. Southern Pac, Co., 34 Or. 
215, 55 BP 225; McBride v. North- 
ern'jbrae. Re Col, 19 Or. 64, 223) Pi si4;s 
Durbin v. Oregon R., etc., Co., 17 Or. 
5, 172 P 5,00) AmMSR Als: 


{c] In Pennsylvania (1) before 
crossing a railroad track a person 
must stop, look, and listen, and fail- 
ure ‘to do so is negligence per se, and 
if such failure is established by the 
evidence, it is error to submit the 
question of contributory negligence 
to the jury, the proper practice un- 
der such circumstances being to di- 
rect a verdict for defendant. Ben- 
ner v. Philadelphia, ete., R. Co., 262 
Pa. 307, 105 A 288, 2 ALR 759; Mos- 
toller v. Baltimore, ete., R. Co., 233 
Pa. 388, 82 A 462; Hamilton v. New 
Jersey Cent. R.-Co., 227 Pa. 137, 75 
A 1058; Irey v. Pennsylvania R. Co., 
132 Pa. 563, 19 A 341; Aiken v. Penn- 
sylvania R. Co., 130 Pa. 380, 18 A 619, 
17 AmSR 775; Pennsylvania R. Co, v. 


Peters, 116 Pa, 206, 9 A 317; Read- 
ing, etc., R. Co. v. Ritchie, 402 Pa. 
425; Pennsylvania R. Co. v. Beale, 


73 Pa. 504, 13 AmR 7535). Atlantic 
Refining Company v. New ‘York, etc., 
ReiCos Pa. Super. 320; Moose 
Brewing Co. v. Pennsylvania Bra COcg 
36 Pa.’ Super. 549. See Delaware, 
etc., Co. v. Nahas, 14 EF. (2d) 56 
(comparing New York and Pennsyl- 
vania rules). (2) “It is not a rule 
of evidence but a rule of law, per- 
emptory absolute, and unbending.” 
Aiken v. Pennsylvania R. Co., 1380 Pa. 
880, 395,18 A 619,17 AmSR 775, 2:(3) 
The rule applies equally to persons 
walking as to persons’ driving. 
Aiken v. Pennsylvania R. Co., aaPra 
peenely. v. Pennsylvania R. Co., Pa, 

& Co. 39 [aff 279 Pa. 463, ind A 


Dist. 
159}. 

17. U. S.—Southern R. Co. v. 
Priester, 289 Fed. 945; Bush vy. Bal- 
timore, etc., R. Co., 288 Fed. 845; 
Beckham v. Hines, 279 Fed. 241; 


Begert v. Payne, 274 Fed. 784; Hines 
v. Hoover, 271 Fed. 645; Lake Brie, 
etc.,,R. Co. v. Schneider, 257 Fed. 675, 
168 CCA 625; Pennsylvania R. Co. 
v. Cash, 200 Fed. 337, 118 CCA 443; 
Northern Pac. R. Co. v. Alderson, 199 
Fed, 735, 1148, CCA. 173; Coppock. v. 


108 SE _ 629; 
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[§ 2052] (b) Whether Failure To Stop, Look, and 
Listen Was Contributory Negligence.1® 
rule is otherwise in some jurisdictions,1® the gen- 
eral rule is that it is a question for the determination 
of the jury under all the cireumstances of the case 
whether failure of one injured at a railroad crossing 
to look and listen, or to stop, look, and listen, before 
attempting to pass over the crossing, constitutes con- 
tributory negligence.t? 


While the 


But where the uncontra- 


Baltimore, ete., R. Co., 174 Fed. 264 
[aff 179 Fed. - 082, 103 CCA 86]; Louis- 
ville, ~ ete., Co. v. Summers, 125 
Fed. 719, "60 CCA “487 [certiorari den 
OZ HOE s. 607 mem, 24 SCt 851 mem, 
48 L. ed. 585 mem]; Whiton yv. Chi- 
cago, ete., R. Co.) 29 Bl Cas, Nout i5- 
597, 2 Biss. 282 [aff 13 Wall. 270, 20 
L. ‘ed. STL]... Contra! “Pyle ov. Clark, 
75 Fed. 644 [aff 79 Fed. 745, 25 CCA 
190] (dictum), 


Ala.—Compton v. Western R. Co., 
215 Ala. 576, 112 S 148; Cunningham 
Hardware Co. v. Louisville, ete., R. 
Co., 209 Ala. 327, 96 S 358; Georgia 
Cent. BR. Co. vo ‘Hyatt; 715i) Alas 365, 
43 S 867; Atlantic Coast Line R. Co. 
v. Jones, 16 Ala. A. 447, 78 S 645. 


Ark.—Missouri Pace. R. Co. v. 
Johnson, 167 Ark. 464, 268 SW 31; 
Hines v. Betts, 146 Ark. 555, 226 SW 
165; Hines v. Gunnells, 144 Ark. 244, 
222 SW 10; St. Louis, etc., R. Co.. v. 
Chamberlain, 105 Ark. 180, 150 SW 
157; Chicago, etc., R. Co. v. Batsel, 
100 Ark. 526, 140 SW 726; Arkansas 
Cent. R. Co. v. Williams, 99 Ark. 167, 
137 SW 829; Scott v. St. Louis, etc., 


Rey Co.5.-79 Arky 137, 95.085 W 14905. 106 
AmSR 67. But compare cases infra 
note 18 [e]. 


Cal.—Young v. Pacific Electric R. 
Co., 279 P 488; Lawrence v. South- 
ern Pac. Co., 189 Cal. 434, 208 P 966; 
Martin v. Southern Pac. Co., 150 Cal. 
124, 88 P 701; Antonian v. Southern 
Pac. Cots9 Cal. ALOU? 100 Br eT te 


Conn.—Metcalf v. Central Vermont 
R. Co., 78 Conn. 614, 63 A 633. 


D. C.—Baltimore, ete; R. Co. v. 
Carrington, 3 App. 101. 


_Ga.—Clements yv. Central of Geor- 
gia R. Co., (A.) 152 SE 849; Seaboard 
Air Line R. Co. v. Sarman, 38 Ga, A. 
637, 144 SE 810; Reed v. Southern 
R; Co., 37 Ga. A. 550, 140 SE 921; Cen- 
tral of Georgia R. Co. v. Barnett, 35 
Ga. A. 528, 134 SE 126; Tennessee, 
etc., R. Co. v. Neely, 27 Ga, A. 491, 

pouthern, Ra Co: ave 
Tankersley, 3 Ga. A. 548, 60 SE 297; 
Bryson v. Southern R. Co, 3° Gara 
407, 59 SE 1124. 


Ida.—Wheeler v. Oregon R., etc., 


Co,, 16-Ida. 375, 102 P 347. 
Ill.—Opp v. Pryor, 294 Ill. 538, 128 
NE 580; Ginbsas v. Aurora, ete., 


R. 
Co., 263 Ill. 266, 104 NE 1063 [aft 177 
Ill, A. 572]; Rosenthal v. Chicago, 
etc., R. Co., 255 Tll: 552, 99 NE 672 
{aff 164 TU GAG 221]; Winn v. Cleve- 
land, ete., R. Co., 239 Ils.132, 37 Np 
954 Taft 143 Il. A. Glade Dukeman v. 
Cleveland, etc., R. Co.,. 237 Ill. 104; 
86 NE 712: Henry v. Cleveland, etc., 
ReeCor 236 Ill. 219, 86 NE 281; ’Fow- 
ler v. Chicago, ete., ReaiCos 234 Ill. 
619, 85 NE 298 [rev 138 Tl. A... 352): 
Elgin, ete., R. Co. voi Lawlor. 229 orl. 
621, §2 NE 407 [aft 23250 SING 280]; 
Toledo, etc., R. Co. v. Hammett, 220 
TY Opatie NE 72, 5 AnnCas 73 [rev 115 
Tl eAG 268]; Chicago City. Ra iGo. is 
Barker, 209 Ill. 321, 70 NE 624; Chi- 
cago, etc.;) R. ‘Co, “v. Pearson, 184 Ill, 
386, 56 NB 6338; Toledo, ete., R.) Co, 
Vv. Cline, 135 Dl. 41, 25 NE 846; Chi- 
cago, etc., RC ous Wilson, 133 Ill. 
Ses 34 NE 555 [aff 35 Ill. A. 346]; 
Terre Haute, etc., R. Co. v. Voelker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2052] 


dicted_evidence clearly shows that the injured person 
could by the exercise of ordinary care in looking and 


129 Ill. 540, 22 NE 20; Brown v. Illi- 
nois Terminal Co., 237 Ill. A. 145 [aff 
319 Ill. 326, 150 NE 242]; Watts v. 
Wabash R. Co., 219 Ill. A. 549; Poch- 
co v. Illinois Terminal R. Co., 210 
Tll. A. 598; Hamman vy. Illinois Cent. 
R. Co., 206 Ill. A. 80; Eggert v. Penn- 
Sylvania Co., 189 Ill. A. 58; Hamman 
Vevitlinois Cent. R. Co, 188 TMs A. 
414; Coulter vy. Illinois Cent. R. Co., 
184 Ill. A. 208 [aff 264 Ill. 414, 106 
NE 258]; Cleveland v. Cleveland, 
etc., R. Co., 169 Ill. A. 157;. Baethke 
Vv. Aurora, ete, i.) Costes Tl. As 30% 
BHidem v. Chicago, Sten RCo. 5 Sr bl. 
A: 82; Storm v: Cleveland, ete., KR. Co} 
156 Ill. A. 88; Rink v. St. Louis South- 
western R. Co., 151 Ill. A. 429; Doug- 
las v. Wabash R. Co., 149 Ill. A. 612; 
Cleveland, etc., R. Co. v. Henry, 143 
Til. A. 265 [aff 286 Ill. 219, 86 NE 
231]; Chicago, ete., R. Co. v. Bar- 
rows, 128 Ill, A. 11; Chicago Junc- 
Mone. Co. Vv: McAnrow, i WS 6 RN 
501; Lake St. El. R. Co. v. Gormley, 
108 Ill. A. 59; Cleveland, ete., R. Co. 
v. Beard, 106 Ill. A. 486; Illinois Cent. 
BR. Co. v. Batson, 81 Dh. A. 142; Chi- 
eago, etc., R. Co. v. Kelly, 80 TH. cat 
675 [aff 182 Il. 267, 54 NE 979]; 
Cleveland, etc., R. Co. v. Smith, 78 Til: 
As) 429; Lake’ Shore, ete:, R. ‘Co. -v. 
Foster, 74 Ill. A. 387; Chicago, etc., 
R. Co. v. Reith, 65 Ill. A. 461. 


Ind.—New York, etc., R. Co. v. First 
Trust, etc.,...Bank, 198 Ind. 376, 153 
NE 761; Cleveland, etc., R. Co. v. 
Baker, 190 Ind. 633, 128 NE 836; Stoy 
v. Louisville, ete., R. Co., 160 Ind. 
144, 66 NE 615; Malott v. Hawkins, 
159 Ind. 127, 68 NE 308; Wabash R. 
Co. v. Bixby, 88 Ind. A, 52, 163 NE 
231; Pittsburgh, ete., R. Co. v. Macy, 
59 Ind. A. 125, 107 NE 486; Chicago, 
CLG. sty (Coy Ve Daun, (be ids.-A.- 382; 
101 NE 731, 53 Ind. A. 699, 101 NE 
734; Cleveland, etc., R. Co. v. Wuest, 
40 Ind. A. 693, 82 NE 986, 41 Ind. A. 
210, 838 NE 620; New York, ete., R. 
sh v. Robbins, 38 Ind. A. 172, 76 NE 


Iowa.—Haven v. Chicago, etc., R. 
Co., 188 Iowa 1266, 175 NW 587; 
Lockridge Vv. Minneapolis, ete,,,) ER: 
Co., 161 Iowa 74, 140 NW 834, "Ann 
Cas1916A 158; Case v. Chicago 
Great Western R. Co., 147 Iowa 747, 
126 NW 1037; Williams v. Chicago, 
tee RS 'Co:; 139 Iowa 552, 117 NW 
956; Hartman vy. Chicago Great 
Western’ R. Co., 132 Iowa 582, 110 
NW 10; Selensky v. Chicago Great 
Western R. Co., 120 Iowa 113, 94 NW 
272; Willfong Vv. Omaha, etc., R. Co., 
116 Iowa 548, 90 NW 358; Lorenz 
v. Burlington, ete., R. Co., 115 Iowa 
377, 88 NW 835, 56 LRA 752; Laver- 
enz v. Chicago, etc., R. Co., 56 Iowa 
689, 10 NW 268. 


Kan.—Peterson v. Atchison, etc., R. 
Co, 225 P 116; Glenn v: St. Louis, 
ete., R. Co., 94 Kan. 83, 145 P 865; 
Missouri, etc., R. Co. v. Jenkins, 74 
Kan. 487, 87 P 702; Walker v. Mer- 
cer, 61 Kan. 136, 60 P 735 [rev (A.) 
Dismal ‘Atchison, CLC ea COs Ve 
Willey, 60 Kan. 819, 58 P 472; St. 
TOUS petG., wk. CO. Ve ‘Knowles, 6 Kan. 
A A On- Dee 23.0. 


Ky.—Payne v. Bowman, 200 Ky. 171, 
252 SW 1010; Louisville, etc., R. Co. 
v. Treanor, 179 Ky. 337, 200 SW 634; 
Chesapeake, ete., R. Co. v. Williams, 
179 Ky. 333, 200 SW 451; Ches sapeake, 
ete., R. Co. v. Hoskins, 164 Ky. 575, 
176 "SW 29; Louisville, ete., R. Co. v. 
Lyons, 146 Ky. 603, 143 Sw 31; Lou- 
isville, ete., R. Co. v: Joshlin, 110 
SW 382, 33 Kyl 5138; Davis v. Louis- 
ville, etc., R. Co., 99 SW 930, 30 KyL 
946 [reh den 97 SW 1122, 30 KyL viele 
‘Louisville, etc., R. Co. v. Lucas, 98 
SW 308, 99 SW 959, 30 KyL 359, 539; 
Davis v. Louisville, ete. R. Co., 97 
SW 1122, 99 SW 930, 30 KyL 172, 946; 
Wilson vy. Chesapeake, etc., R. Co., 86 
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SW 690, 27 Kyl. 778; Pittsburgh, etc., 
R. Co. v. Lewis, 38 SW 482, 18 KyL 
957; Cincinnati, ete., R. Co. v. Wright, 
34 SW 526, 17 ’KyL 1277; Wright v. 
Cincinnati, etc., R. Co., 94° Ky. 114, 21 
SW _ 581, 14 KyL 788. See Kirk v. 
Williamson, ete.) R.=Co:,” 100, WW. Va. 
109, 129 Sh 932 (construing Ken- 
tucky law). 


Mass.—Manley v. Boston, etc., R. 
Co., 159 Mass. 493, 34 NE 951. 


Mich.—MecPeake y. Grand Trunk 
Western R. Co., 242 Mich. 676, 219 NW 
734; Crawford v. Michigan Cent. R. 
Co., 207 Mich. 159, 178 NW 523; Mills 
Vv. Waters, 198 Mich. 637, 165 NW 740; 
Osborn v. Detroit, ete., R. Co., 115 
Mich. 102, 72 NW 1114. But compare 
West v. Detroit Terminal R. Co., 
229 Mich. 590, 201 NW 955; and cases 
infra note 18 [c]. 


Minn.—Jenkins v. Minneapolis, etc., 
R. Co., 124 Minn. 368, 145 NW 40; 
Shaber vy. St. Paul, etc., Ry Co. 128 
Minn. 103, 9 NW 575. 


Mo.—Shaffer v. Chicago, ete., R. Co., 
300 Mo. 477, 254 SW 257 [aff 263 U. 


S. 687 mem, 44 SCt 228 mem, 68 L. 
ed. 507 mem]; Monroe v. Chicago, 
ete., R. Co., 280 Mo. 488, 219 SW 68; 


Jennings v. St. Louis, ete., R-Co,, 112 
Mo, 268, 20 SW 490; Kenney v. Hanni- 
bal, etc., R. Co., 105 Mo. 270, 15 SW 
983, 16 SW 837; King v. Missouri 
Paes BR. Cos” 98) Mow 235, 12S Webbs, 
Petty v. Hannibal, ete., R. Co., 88 Mo. 
306; Flannagan v. St. Louis-San Fran- 
cisco R. Co., (A.) 297 SW 463; Salis- 
bury v. Quincy, etc., R. Co., (A.) 268 
SW 896; Brice v. Payne, (A.) 263 SW 
1005; De Rousse v. West, 198 Mo. A. 
293, 200 SW 783; Stepham vy. Chicago, 
etc., R. Co., (A.) 199° SW 273; Under- 
wood v. St. Louis, ete., R. Co., 190 Mo. 
A. 407, 177 SW 724; Underwood v. 
St. Louis, etc., R. Co., 182 Mo. A. 252, 
168 SW 803; Byars v. Wabash R. Co., 
161 Mo. A. 692, 141 SW 926; Wood- 
ward v. Wabash R. Co., 152 Mo. A. 
468, 188 SW 677; King v. St. Louis, 
ete, R. Coz, 143° Mo:A. 279, 127 Sw 
400; Esler v. Wabash R. Co., 109 Mo. 
A. 580, 88 SW 73. See also Wands v. 
Chicago, etc., R. Co., 106 Mo. A. 96, 
80 SW 18. 


Mont.—Walters v. Chicago, ete., R. 
Coy 4T, Mont: 5017 13316 P e357, 146 
LRANS 702. 


N. H.—Jones v. Boston, ete., R. Co., 
Som Ngee. ayes 9 eA 814s Ser liehs vy. 
Boston, etc., R. Co., 81 N. H. 286, 125 
A 150; Minot v. Boston, etc., R. Co., 
73 N. H. 317, 61 A 509; Stone v. Bos- 
ton, ete? “Ri Cos 20NY Be 20635) 55: A 
359; Smith vy. Boston,- etc., R. Co., 
TONE SEES bose AS 290) 85 AmSR 
596-5 Davis ws Concond, ete, Ra 7Co: 
68 N. H. 247, 44 A 388; Lyman v. Bos- 
ton, etc., R. Co., 66 N. dts 200, 20 A 976, 
11 LRA 364. 


N. J.—Cowell v. Pennsylvania R. 
Co., 101_N. J.-E) 507, 129 A. 1365 Wil- 
son v. New Jersey Cent. R. Co., 88 
Ne. lane 42,96 A 795" Danskin. 
Pennsylvania R. Co., 83 N. J. L. 522, 
83 A 1006; Dickinson v. Erie R. Co., 81 
IN ed AGES ti AN A045 137 LRANS 
150; Goodwin v. New Jersey Cent. R. 
Con 73 N. J. E576, 164A. 11345 


N. Y.—Fejdowski v. Delaware, etc., 
Canal Co., 168 N. Y. 500, 61 NE 888; 
Lewis v. Long Islan‘d R. Co., 162 N. 
Y. 52, 56 NE 548; Judson v. Central 
Vermont Ri; Co;,, 158 N. Y. 597, 53 NE 
514; Doyle v. Pennsylvania, etc., R. 
Co., 189 N. Y. 637,34 NE 1063; Fee- 
ney, Long Island BR. iCo., 16) Niaxy 
375, 22 NE 402, 5 LRA 544; Palmer 
ViNew swonk Cent. ete, RarCon 112 
N. Y. 234, 19 NE 678; Stackus v. New 
York Cent., ete, Ri Co, 79 N: Y. 464; 
Kellogg v. New York Cent., etc., R. 
Co.; 79 N. Y. 72; Dolan v. Delaware, 
etc., an CO:, 71 Ni. eY. 285; Ernst 
v. Hudson River R. Co., 35 N. Ne OO) 
AmD 761, 3 AbbPrNS “Gp, 32 HowPr 
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listening have avoided the injury, the question of his 
contributory negligence is one of law for the court, 


61; Brown v. Nassau Elec. R: Go., 213 
App. Div, 834, 209 NYS 208; Smith 
v. Lehigh Valley R. Co., 161 App. Div. 
46, 69 NYS 1112 [rev on other grounds 
170 N. Y. 394, 63 NE 338]; Cranston 
v. New York’ Cent., ete. R. Co:, 39 
Hun 308 [rev on other grounds 103 N. 
Y. 614, 9 NE 500]; Havens v. Erie R. 
Co., 53 Barb. 328 faff 41 N. Y. 296415 
Cranston v. New York Cent., etc., R. 
Co., 39 Hun 808 [rev on other grounds 
103 N. Y. 614, 9 NE 500]; Sandresky 
v. Erie R. Co., 91 Mise. 67, 153 N¥S 
Lape [se 171. App. Div. 975, 156 NYS 


N. C.—Weston v. Southern R. Co., 
194 N. C. 210, 1389 SE 237; Barber v. 
Southern R. Co., 193 N. C. 691, 138 
SH 17; Jackson v. Atlantic Coast 
Line R. Col 1st UN. (Os Vibe 20 GeosEs 
495; Perry v. Norfolk Southern R. 
Co., 180 N. C. 290, 104 SE 673; Goff 
v. Atlantic Coast Line R. Co., 179 N. 
C. 216, 102 SE 820; Hunt v. North 
Carolina R. Cot, 17 OLING_C) 4425.8 tees 
210; Shepard v Norfolk, etc, KivCox 
166 N.C. 539, ) SE 872; Johnson v. 
Seaboard Air Line R. Co., 163 N. C. 
431, 79 SE 690, AnnCasl915B 598; 
Wolfe vy. Seaboard Air Line R. Co., 
154 N. C. 569, 70 SE 993; Sherrill ‘Vv. 
Seaboard Air Line R. Co., 140 N. C. 
252, 52 SE 940. 


Oh.—Wheeling, etc., R. Co. Suhr- 
Wiar; 22 Oh. Cir: Ct. 560, 12 On, he 
Dec. 809; Baltimore, ete., ReeOw. 
Stoltz, 18 Oh. Cir. Ct. 93,2020 Cir, 
Dee. 638; Pittsburgh, ete., RS Covi 
Fagin, 3 ‘OhNPNS 30. 


Okl1.—St. Louis-San Francisco R. 
Co. v. Thompson, 139 Okl. 142, 281 P 
565; Muskogee BPlectric Tract. Co. v. 
Tice, 116 Okl. 24, 243 P 175; Gulf 
Coast R. Co. v. Harpole, 111 Okl. 301, 
239 P 609; Missouri, ete., R. Co. v. 
Stanton, 78 Okl. 167, 189 P 753. 


S. C.—Chisolm v. Seaboard Air Line 
Ry Cow Stal Si Cy7394 114s SE 00 
Bamberg v. Atlantic Coast Line R. 
Co. Ta S.C. ooo OS eo kes 


Tenn.—Hurt v. Yazoo, etc., R. Co., 
140 Tenn. 623, 205 SW 437; Middle 
Tennessee R. Co. v. McMillan, 134 
Tenn. 490, 184 SW 20; Louisville, ete., 
Re Cove Satterwhite, 412 Tenn. 185, 79 
SW 106; Wilson vy. Citizens’ St. R. 
Co., 105 Tenn. 74, 58 SW 334; Iron 
Mountain R. Co. v. Dies, 98 Tenn. 655, 
41 SW 860. 


Tex.—Gulf, etc., R. Co. v. Anderson, 
76 Tex. 244, 13 SW 196; Houston, ete., 
R. Co. v. Wilson, 60 Tex. 142; Free- 
man vv. Galveston, etc, R. Os, 
(Commn. A.) 285 SW 607 [rev ( 

A.) 273 SW 979 (reh den (Commn, A.) 
287 SW 902)]; Missouri, etc., R. Co. v. 
Merchant, (Commn. A.) 231 SW 327 
[rev (Civ. A.) 212 SW 970]; Trochta 
v. Missouri, ete., R. Co., (Commn. A.) 
218 SW 1038 [rev (Civ. A.) 181 SW 
761]; St. Louis, ete., R. Co. v. Houze, 
(Civ. A.) 28 SW (2a) 865; Galveston 

ete., R. Co. v. McCrorey, (Civ. A.) 16 
SW (2d) 1021 [rev on other grounds 
esarce oe 23 SW (2d) 691]; Hous- 
ton, ete., R. Co. v. Sherman, (Civ. A.) 
10 SW (2a) 243; Galveston, etc., R- 
Co. v. Leifeste, (Civ. A.) 8 SW 6393 
764 [aff (Commn. A238 d 
1061]; St. Louis, etc., R. Co. v. Cole, 
(Civ. A.) 4 SW (2a) 1019; Texas, 
eter, RCo. vy. Crow, (Civ: KS) 300 SW 
93; ” Quanah, ete., R. Co. v. Hogland 
(Ciy, A.) 297 SW "761; Galveston, ete., 

Coun Duty (Civ, 
foe (Commn, A.) 27 
Schaff v. Young, (Civ. A.) 264 SW 582; 
Payne v. Young, (Civ. A.) 241 SW 
1094; Hines vy. Richardson, (Civ. A.) 
232 SW. 889%) Texas, ;ete:, (RR: Cony. 
Wagner, (Civ. A.) 224 SW 277; Gal- 
veston, ete., R. Co. v. Price, (Civ. A.) 
222 SW 628 [rev on other grounds: 
(Commn,. A.) 240 SW 524]; St. Louis, 
ete., R. Co. v. Morgan, (Civ. A.) 220: 
SW 281 [aff (Commn. A.) 239 SW 
607]; Beaumont, etc., R. Co. v. My- 


- SW 863; 


152 Va, 484, 147 SE te: 


RCO 99 


: Co., 143 Wis. 442, 128 NW 62; Kujawa 
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and it may direct a verdict for defendant, grant a | nonsuit, dismiss, or otherwise dispose of the case,** 


rick, (Civ. A.) 208 SW 935; Et. Worth, 
etc., Ri Co. v.. Alcorn; (Civ. A.) 178 
SW 833; Hovey v. Sanders, (Civ. A.) 
174 SW 102535) “Dexa, Jete:, Ry Co. ov. 
Moody, (Civ. A.) 169 SW "1057; Gal- 
veston, etc., R. Co. v. Linney, (Civ. 
A.) 163 SW 1035; International, etc., 
R. Co. v. Walker, (Civ. A.) 161 Sw 961 
{reh den (Civ. A.) 162 SW 921]; St. 
Louis, ete., R. Co. v. Tarver, (Civ. A.) 
150 SW 958; Pour) etejn Ri Coives 
Butts, 62 Tex. Civ. 539, 132 SW 88; 
International, etc., AR Co. v. Tinon, 
(Civ. A.) 117 SW 986; Texas, etc., R. 
Co. v. Reed, 54 Tex. Civ. A. 26, 116 ‘SW 
Bor Missouri, ete., R. Co. v. Balliet, 
48 Tex. Civ. A. 641, 107 SW_906; Gulf, 
ete. Rs .Co. ve Melville, (Civ. "A.) 87 
; Gulf, ete., R. Co. v. Dolson, 
88 Tex. Civ. A. 324, 85 SW 444; Gal- 
veston, etc., R. Co. v. Harris, 22 Tex. 


Civ. A. 16, 53 SW 599; Galveston, etc., | 


R. Co. v. Huebner, (Civ. A.) 42 SW 
1021; International, etc., R. Co. v. Ha- 
son, (Civ..A.) 35 SW 208; Austin, etc., 
ReSOO NV, Duty, (Civ. A.) 23 SW 463; 
Gulf, etc., R. Co. v. Daniels, (Civ. A.) 
24 SW 337; Texas, etc., R. ‘Co. v. An- 
derson, 2 Tex. A. Civ. Cas. § 203. 


Utah.—Clark v. Union Pac. R. Co., 
70 Utah 29, 257 P 1050; Wilkinson v. 
Oregon Short Line R. Co., 35 Utah 
110, 99 P 466; Peck v. Oregon Short 
Line R. Co., 25 Utah ay: 69: SB e153. 


Va.—Norfolk, etce., Co. v. Parker, 
Hancock vy. 
Norfolk, ete., REO. 5 149 Va. 829, 141 
SE 849; Southern R. Co. v. Aldridge, 
101 Va. 142, 438 SE 333. 


-- Wash.—Hull v. Seattle R., ete., R. 
Co., 60 Wash. 162, 110 P 804; Aver- 
buch y. Great Northern R. "Co., 55 
Wash. 633, 104 P 1103. 


W. Va.—Morris v. Baltimore, etc., 
RA Cosit0t wi. Va. 181,147 SE 547, 
Thomas v. Kanawha, etc., BSC OR 99 
WwW. Va. 718, 130 SE 679; Kelley v. 
Kanawha, etc., R.-Coz, 99 'W. Va. 568, 
130 SE 677; Krodel Vv. Baltimore, ete., 
W. Va. 374, 128 SE 824; 
Bonar v. Baltimore, etec., R. Co., 91 Ww. 
Wa; 94625) 113. SH 7166; Casdorph v. 
Hines, 89 W. Va. 448, 109 SE 774; Hl- 
kins v. Western Maryland R. Co., 76 
W. Va. 733, 86 SE 762 [expl Beyel Vv. 
Newport News, etec., R. Co., 34 W. Va 
538, 12 SE 532]. But see Williamson 
v. Norfolk, ete., R. Co., 160 Ky. 158, 
162, 169 SW 613. (stating that under 
West Virginia law “failure to stop, 
look and listen is not merely evidence 
of negligence, for the jury, but neg- 
ligence per se’’). 


R 


v. Chicago, etc., R. Co., 135 Wis, 562, 
116 NW 249; Hilert v. Green Bay, 
etc., R. Co., 48 Wis. 606, 4 NW 769. 


Ont.—Sims v. Grand Trunk R. Co., 
10 Ont. L. 330, 5 OntWR 664; Vallee 
vy. Grand Trunk R. Co., 1 Ont. L.: 224; 
Morrow v. Canadian Pac. R. Co., 21 
Ont. A. 149; Moyer v. Grand Trunk R. 
Co., 2 OntWR 83. 


“The duty to stop, look, and listen 
is not a positive duty in law applica- 
ble under all circumstances, and . 
in general it must be left to the jury 
to say whether under the circum- 
stances of the given case the party 
was negligent in failing to stop, look, 
and listen.” Middle Tennessee R. Co. 
v. McMillan, 134 Tenn. 490, 515, 184 
SW 20. 


[a] Gross negligence.—Whether it 
is gross negligence, under the provi- 
sions of Pub. St. c 112 §§ 1638, 213, for 
a person who is familiar with the 
crossing, and the time when trains are 
due to pass, to attempt to drive over 
it at about train time, without looking 
for approaching trains, is a question 
for the jury when considered with 
other circumstances. Manley v. Bos- 
ton, etc., R. Co., 159 Mass. 493, 34 NE 
951. 


18. U. S.—Moore vy. Southern R. 
Co., 25 F. (2d) 456; Auvil v. Western 
Maryland Ri Cos 19 F. (2d) 30; Penn- 
sylvania R. Co. v. Swartzel, 17 KF, (2d) 
869; Bush v. Baltimore, ete., Hox 
288 Fed. 845; Delaware, ete., R. Co. v. 
James, 241 Fed. 344, 154 CCA 224 
[certiorari den 244 U. S. 656 mem, 37 


SCt_742 mem, 61 L. ed. 1374 mem]} 


St. Louis, ete., R. Co. v. Cundieff, 171 
Fed. 319, 96 CCA 211; Chicago, etc., 
R. Co. v. Mungers, 168 Fed. 690, 94 
COCA 1763" “Chicago, sete;, ° Ri Co: ve 
Pounds, 82 Fed. 217, 27 CCA 112. 


Ala.—Weatherly vy. Nashville, etc., 
R. Co., 166 Ala. 575, 51 S 959; Dun- 
can v. St. Louis, ete., R. Co., 152 Ala. 
118, 44 S 418. 


Del.—Du Ross v. Philadelphia, etce., 
R. Co., 28 Del. 467, 94 A 766; Queen 
Anne’s R. Co. v. Reed, 21 Del. 226, 59 
A‘860, 119 AmSR 301. 


Ill.— Chicago, ete., R. Co. v. Gert- 
sen, 15 Ill. A. 614. See Brand v. Os- 
borne, 184 Ill. A. 11. 


Ind.—Cleveland, etc., R. Co. v. Van 
Laningham, 52 Ind. A. 156, 97 NE 573. 


Iowa.—Lutz v. Davis, 195 Iowa 
1049, 192 NW 15; Landis v. Interur- 
ban R. Co., 166 Iowa 20, 147 NW 318; 
Williams v. Chicago, ete., R. Co., 139 
Iowa 552, 117 NW 956; Laverenz v. 
Chicago, etc., R. Co., 56 Iowa 689, 10 
NW 268. 


La.—Gibbens vy. New Orleans Ter- 
minal Co., 159 La. 347, 105 S 367° [aff 
Toa Anis tal Ae 


Me.—Chase v. Maine Cent. R. Co., 
78 Me. 346, 5 A 771. 


Mass.—Allen v. Boston, etc., R. Co., 
197 Mass. 298, 83 NE 868. 


Mich.—Lanier v. Minneapolis, etce., 
R. Co., 209 Mich. 302, 176 NW 410. 


Mo.—Monroe v. Chicago, etc., R. Co., 
297 Mo. 633, 249 SW 644; Jennings 
v. St. Louis, ete., R. Co., 112 Mo. 268, 
20 SW 490; Maclay v. Missouri Pac. 
ER, Cox; (A.) 299 SW 626; Grief v. 
National Lead Co., (A.) 274 SW 83; 
Pedigo v. St. Louis-San Francisco R. 
Co., (A.) 272 SW 1029; Holtkamp v. 
Chicago, etc., R. Co., 208 Mo: A. 316, 
234.SW 1054; Underwood v. West, 
(A.) 187 SW 84; Osborn v. Wabash 
R.. Go.,- 179 Mo. A: 425, 166 Sw 1118; 
Chappell v. United R., ete., Co., 174 
Mo. A. 126, 156 SW 819; Jackson v. 
Southwest Missouri R. Co., 171 Mo. A. 
430, 156 SW 1005 [aff 189- SW 381]. 


Mont.—Meehan v. Great Northern 
R.'Co5e43 Monts. (2j) 0114 P7815 


N. J.—Pennsylvania R. Co 
Pfuelb, Bo Nj Den 278,737 A 1100 tat 
61 N. J. . 287, 41 A: 1116). 


N. arcane v. New York Cent., 
ete., R. Co.,:91 N. Y. 420 [rev 14 NY 
WklyDig 406]; Cordell v. New York 
Cents, 6te.," Ron 75 ON. Ye S8O0mprev 
Ernst v. Hudson River 

Y. 9, 90 AmD 761, 3 Abb 
PrNS- 82, 32 HowPr 61. 


N. D.—-Amenia, eves, lands (Co. vy, 
Minneapolis, etc., R. Co., 48 N. D. 1306, 
189 NW 348; Christopherson v. Min- 
neapolis, etc., R. Co., 28 N. D. 128, 147 
NW 791, LRA1915A 761, AnnCas1916E 
683; Sherlock v. Minneapolis, etc Ry 
Co., 24 N. D. 40, 188 NW 976. 


Oh.—Pennsylvania Co. v. Stahl, 15 
ae Cir,Ct. Ne Ss 853504 Oh. Cireet, 


S. D.—Merrill v. Minneapolis, ete., 
R. Co., 27. S. D. 1, 129° NW468. 


Tex.—Quanah, etec., R. Co. v. Hog- 
land, (Civ. A.) 297 SW 761; Hines v. 
Arrant, (Civ. A.) 225 SW 767; South- 
ern Tract. Co. v. Kirksey, (Civ. A.) 
181 SW 545 [rev on other grounds 110 
Tex. 190, 217 SW 1389]. 


Utah.—Wilkinson vy. Oregon Short 
Line R. Co., 35 Utah 110, 99 P 466. 


Vt.—Labelle v. Central Vermont R. 
Co., 87 Vt. 87, 88 A 517. 


Va.—Seaboard Air Line R. Co. v. 
Abernathy, 121 Va. 173, 92 SE 913. 


Wash.—McKinney v. Port Town- 
send, ete., R. Co., 91 Wash. 387, 158 P 
107. 


W. Va.—Bonar v. Baltimore, etc., R. 
Co., 91 W. Va. 462, 113 SE 766; Cline 
v. McAdoo, 85 Ws Va. 524, 102 SE 218. 


Wis.—Roth v. Chicago, etc., R. Co., 
185 Wis. 580, 201 NW 810 (where 
plaintiff’s negligence amounted to 
more than slight want of ordinary 
care within St. [1923] § 192.27); 
New Amsterdam Casualty Co. v. Chi- 
cago, etc., R. Co., 190 Wis. 203, 208 NW 
932 (to same effect) ; Shaver v. Davis, 
175 Wis. 592,.185 NW 227; Puhr v. 
Chicago, ete, R. Co., V71 Wis. 154, 176 
NW 767; White <s “Minneapolis, "etc., 
RiwxCo.;, 147 Wis. 141, 133 N 148. 


Ont.—Jewell v. Grand Trunk R. Co., 
55 Ont. L. 617, 30 CanRCas 55 [dism 
app 55 Ont. L. 68, 30 CanRCas 52]. 


Que.—Tanguay v. Grand Trunk R. 
Co., 20 Que. Super. 90 


[a] Rule applied: (1) Where the 
driver of a lumber wagon, being driv- 
en quite rapidly and making consider- 
able noise, and who had his cap pulled 
down over his ears, when about thirty 
feet from the tracks jerked up his 
team so as not to gallop over the 
crossing, and was struck by an en- 
gine of a regular train coming from 
the east, the driver not having looked 
in that direction after clearing ob- 
structions, nor having made any ef- 
fort to ascertain if there was any 
train approaching from the east. 
Hope v. Great Northern R. Co., 19 N. 
D. 438,.122 NW 997. (2) Where the 
driver of a private conveyance collid- 
ed with a train while attempting to 
cross a public crossing known by him 
to be a very dangerous one on ac- 
count of complete obstructions to his 
view of defendant’s train, knowing 
that a train was about due, concededly 
‘did not stop and listen or exercise any 
precaution to ascertain whether a 
train was approaching, except to look 
around as he’was driving, when he 
knew his vision of the track was com- 
pletely’ obstructed. Christophe age 
v. Minneapolis, ete., R. Co., 28 D; 
128, 147 NW 791, LRAI915A4 761, Ann 
Casi916H 688. (3) Where the driver 
ran an automobile into a moving train 
of cars, when he should have seen 
them in action had he looked. Ft. 
Worth, etc., R. Co. v. Hart, (Tex. Civ. 
A.) 178 SW 795.. (4) Where plaintiff€ 
knew that a train was approaching 
but failed to look and listen. Texas, 
ete., R. Co. v. Johnson, 59 Tex. Civ. A. 
354, 125 SW 933. (5) Where there 
were no extraordinary conditions to 
ertaee a traveler’s attention and al- 
lay his sense of danger. Southern R. 
Co. v. Priester, 289 Fed. 945. (6) 
Where a traveler attempted to cross 
a track in a thronged city without 
looking and listening. Ceca etc., 
R. Co, v. Gertsen, 15 Ill. A. 614 


[b] That person injured walked in 
front of train plainly visible is con- 
clusive evidence that he did not look 
so that he is chargeable with con- 
tributory negligence, and a verdict 
should be directed ace defendant. 
Pennsylvania R. Co. ‘Pfuelb, 60 N. 
J. L. 278, Bee Taft 61 N. J. L. 287, 
41 A 1116]. 


[c] Standard of conduct (1) is laid 
down by the stop, look, and listen 
rule, and a failure to measure up to 
such standard ordinarily is orgie 
pga negligence. Baltimore, etce., 
Co. Goodman, 275 U. S. 66, 48 sci 
24, 72 L, ed. 167, 56 ALR 645. (2) The 
general duty to stop, look, and listen 
is a standard of conduct based on the 
rule of reasonable care, and not a 


ss 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2052-2053] 


unless.there is a constitutional provision to the con- 


trary.?® 


Failure of auto driver to stop under “stop laws.” 
Depending upon their particular provisions, some 
statutes making it unlawful to drive a motor driven 
vehicle over a railway crossing without coming to a 
stop have been held to impose a positive duty, the 
violation of which is negligence per se preventing 
recovery ;*° while others have been held to do no 
more than to establish’ a rule of care to be consid- 
ered in passing upon the question of contributory 
negligence and that their violation alone does not 
constitute negligence as a matter of law. 

[§ 2053] (c) Opportunity To See or Hear Train. 
Where, from the evidence adduced, it is uncertain 
or doubtful whether the person injured could have 


mere element of due care to be 
weighed with other circumstances in 
determining negligence. Ackerman 
v. Michigan Cent. R. Co., 249 Mich. 
693, 229 NW 445; Laurain v. Detroit, 
etc., R. Co., 249 Mich. 630, 229 NW 423; 
Rosencranz v. Michigan Cent. R. Co., 
244 Mich. 137, 221 NW 273. (38) Spe- 
cial conditions, however, may change 
the ‘duty from a standard of conduct 
to an element of care to be weighed by 
a jury. Ackerman v. Michigan Cent. 
R. Co., supra; McPeake v. Grand 
Trunk Western R. Co., 242 Mich. 676, 
219 NW 734; Tobias v. Michigan Cent. 
R. Co., 103 Mich. 330, 61 NW 514 [quot 
Crawford v. Michigan Cent. R. Co., 207 
Mich. 159,173 NW 523, 526, 527]; Rich- 
mond v. Chicago, ete., R. Co., 87 Mich. 
374, 49 NW 621 [quot Crawford v. 
Michigan Cent. R. Co., supra]; Cooper 
vy. Lake Shore, etc., R. Co., 66 Mich. 
261, 33 NW 306, 11 "AmSR 482; Gue- 
genheim v. Lake Shore, ete., R. Cos 
66 Mich. 150,,33 NW 161. See West v. 
Detroit Terminal R. Co., 229 Mich. 590, 
201 NW 955 (discussing fully Michi- 
gan rule). (4) Only in exceptional 
cases is it proper to submit to the 
jury the question as to whether the 
failure to look and listen is excusable. 
.St. Louis Southwestern R. Co. v. Car- 
mack, (Ark.) 187 SW 635 (comparing 
Arkansas and Texas rules); Garrison 
y. St. Louis, etc., R. Co., 92 Ark. 437, 
123 SW 657; Little Rock, etc., R. Co. 
v. Blewitt, 65 Ark. 235, 45 SW 548. (5) 
Where deceased, in the evening, but 
when it was light enough to see a 
considerable distance, approached a 
crossing where the view down the 
track for several hundred yards was 
unobstructed, went on the track with- 
out looking, and was killed by a train 
carrying a headlight, although he was 
a stranger in the locality, and a train 
behind him was making some noise 
and emitting smoke which blew over 
the crossing, contributory negligence 
appears as a matter of law. Bannis- 
ter v. Lake Shore, etc., R. Co., 113 
Mich. 530, 71 NW 861. 


19. See constitutional provisions. 


[a] In Arizona Const. art 18 § 5 
makes the defense of contributory 
negligence a question for the jury in 
all cases, and, in an action against a 
railroad company for death of an au- 
tomobile driver in a crossing colli- 
sion, the question of contributory 
negligence is for the jury, although 
the person injured did not stop, look, 
and listen and drove upon the track 
when the train was approaching in 
full view. Davis v. Boggs, 22 Ariz. 
497, 199 P 116. 


20. Louisville, etc., R.-Co. 
derson, 159 Tenn. 55, 15 SW (24) 783 
(construing Acts [1917] ce 36). 


21. Fortune v. New York, etc., R. 
Co., (Mass.) 170 NE 923; St. Louis- 
San Francisco R. Co. v. Hakins, 141 
Okl, 256, 284 P 866; St. Louis-San 
Francisco R. Co. v. Thompson, 139 
Okl. 142, 281 P 565. 
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seen or heard the approaching train in time to avoid 


the accident if he had looked and listened,?* as where 


22. U. S.—wNorthern Pac. R. Co. 
Neto ehek eon 199 Fed. 735, 118 CCA 
173. 

ete., R. 


Del.—Nailor v. Maryland, 
Co., 29 Del. 145, 97 A 418. 

Ind.—Chicago, ete., R. Co. v. Luca, 
(A.) 170 NE 564. 

Iowa.—High v. Waterloo, ete, R. 
Co., 195 Iowa 304, 190 NW 3381. 

Kan.—Schaefer v. Arkansas Val- 
ley Interurban R. Co., 104 Kan. 740, 
181 P 118 [reh den 104 Kan. 394, 179 
P3231. 

Ky.—Chesapeake, etc, 
Fraley, 229 Ky. 814, 18 ewe (ay ‘ond. 

Minn.—Struck v. Chicago, eee RE: 
Co., 58 Minn. 298, 59 NW 1022 

Mo.—Weller v. Chicago, ci cite 
poe 120 Mo. 635, 23 SW 1061, 25 SW 
53 


o 


N. H.—Fuller v. Maine Cent. R. Co., 
78 N. H. 366, 100 A 546. 


. J.—Goldsboro v. New Jersey 
Cent. R: Co.,-60 N. J. ‘L. 49, 37 A. 433. 


N. Y.—Baxter v. Troy, etc., ReuCoy 
Ney Yi 502: 


Pa.—Howard v. Baltimore, etc., R. 
Co., 219 Pa. 358, 68 A 848. 


Tex.—Texas, ete., R. Co. v. Fuller, 
13 Tex. Civ. A. 151, 36 SW 319. 


Wash.—McKinney v. Port Town- 
send, ete., R. Co., 91 Wash, 387, 158 
Pe ees 


U. S.—Northern Pac. R. Co. v. 
laut 199 Fed. 735, 118 CCA 173. 


Del.—WNailor v. ert eine ete: ,. IR: 
Co., 29 Del. 145, 97 A 418 


Ind.—Cleveland, ete., R. Co. v. 
Lutz, 64 Ind. A. 663, 116 NE 429. 


Iowa.—Moore vy. Chicago, etc., R. 
Co., 102 Iowa 595, 71 NW 569. 


Kan.—Schaefer v. Arkansas Val- 
ley Interurban R. Co., 104 Kan. 740, 
181 P 118 [reh den 104 Kan. 394, 179 
Pie 25 le 

Ky.—Chesapeake, etc., 

Fraley, 229 Ky. 814, 18 swe (aay 274: 
Chesapeake, ete., KR. Co. Vv. Dupee, 67 
Sw 15, 23 KyL 2349. 


Mo.—Gillispie v. Pryor, 
SW 835 

N. J.—Goldsboro v. New Jersey 
Cent. R. Co., 60 N. J. L. 49, 37 A ‘433. 


N. Y.—Casey v. New York Cent., 
etc., R. Co., 78 N. Y. 518 [aff 8 Daly 
220, 6 AbbNCas 104]; Baxter v. Troy, 
CEC  wikvonCOc.u4 LooN. Y. 502; Miles v. 
Fonda, etc., R. Co., 86 Hun 508, 33 
NYS 729 [aft 155: N. Y. 679 mem, 50 
NE 1119 mem]; Collins v. New York, 
ete., R. Co., 4 NYSt 874 [aff 112 N. Y. 
659 mem, 20 NE 412 mem]. 


24. Del.—Nailor v. Maryland, ete., 
Ri @o., 29° Dela 145, “97° Av418. 


Kan.—Keys v. Schaff, 107 Kan. 620, 
193) P3822. 


Mo.—Weller v. 


41 


(A.) 204 


Chicago, etc, R. 


there is a conflict in the evidence,?* or there is doubt 
as to the inferences to be drawn from the facts 
shown,?* the issue of contributory negligence should 
be submitted to the jury. But where the evidence 
clearly shows that the injured person’s opportunity 
for seeing or hearing the approaching train at the 
time of the accident was such that he could not fail 
to have seen or heard it in time to avert the accident 
if he had used due care in looking and listening, his 
contributory negligence in this respect should not 
be submitted to the jury but is a question for the 
court and it should direct a verdict for defendant, 
erant a nonsuit, dismiss, or otherwise dispose of 
the case without the intervention of the jury,?° even 


ey 120 Mo. 635, 283 SW 1061, 25 SW 


a Y.—Davis v. New York Cent., 
etc., R.Co., 47 N: ¥.. 400. 


Tenn.—Stem v. Nashville Interur- 
et R. Co.,-142 Tenn. 494, 221 SW 


Tex.—Frugia v. Texarkana, etc., R. 
Co., 86 Tex. Civ. A. 648, 82: SW. 814; 
Texas, etc., R. Co. v. Fuller, 13 Tex. 
Civ. "Ax. 161, 36° Siwee3t'9. 


Va.—Etheridge v. Norfolk South- 
ern R. Co., 143 Va. 789, 129 SE 680. 


[a] Where there is evidence that 
approaching train could not have 
been seen in time to avert the colli- 
sion if the person injured had looked 
and listened and there is no direct 
evidence to prove that he did look and. 
listen, the question of his contribu-. 
tory negligence is for the jury.: 
Struck v. Chicago, etc., R.'‘Co., 58 
Minn. 298) 59 NW 1022. 


25. U. S.—Northern Pae. R. Co. 
v. Freeman, 174 U.S. 379, 19 SCt .763,. 


‘43 L. ed. 1014 [rev 83 Fed. 82, 27 CCA’ 


457]; Pennsylvania R. Co. v. Cut- 
ting, 5 F. (2d) 936; Chicago, etc., 
R. Co. v. Sellars, 5 F. (2d) 31; Ats, 
ehison,. ete:,"Aty Coley. MeNulty, 
Fed. 97 [certiorari den 262 U. S. 746° 
mem, 438 SCt 521 mem, 67 L. ed. 1212° 
mem]; Gordon Fireproof Warehouse, 
etc., Co. v. Hines, 272 Fed. 604; Hines 
v. Smith, 2%0 Fed.’ 182 [certiorari 
den sub nom. Payne vy. Smith, 255 
U. S. 576 mem, 41 SCt 448 mem, 65 
L. ed. 794 mem]; Rollins v. Chicago, 


etc,,, R:'Co., .139° Beds: 689, 71 eye 
O15 Tomlinson Vv. Chicago, etc., 
Co.) 1845 Ned.) 233,67 SECA, otk: 


Blount y. Grand Trunk RiwCos, 
Fed. 375, 9 CCA 526. 


61 


Ala.—Burns v. Louisville, ete. R. 
Co., 136° Ala. 622°"33:-S "ae 

Ark.—St. Louis, etce., Co. : 
Chara beraly 105 Ark. 180, “457 sw 


Cal.—Jones v. ary £4 Pac. 
34 Cal. A. 629, 168 P 586, 


Colo.—Atchison, ete, R. Co. v. 
Page, 76. Colo. 10, 227 Pp 840; Wester- 
kamp v. Chicago, etc., R. Co., 41 Colo. 
290, 92 P 687. 


Del.—Lynam v. Philadelphia, 
Ri, Co., 9° Del, 583. 


D. C.—Baltimore, etc., R. Co 
Storage Co., 55 App. 92, 2 F. 
310. 

Ga.—Randolph v. Brunswick, ete., 
R. Co., 120 Ga. 969, 48 SH 396. 

TB jork v. -Lllinois ‘Cent. R.. €o., 
85 Ill. A. 269. 

Ind.—Miller v. Terre Haute, -etc., 
Reo; L444 Indy oat tom NU Ea sea ores 
Louisville, ete., R. Co. v. Stommel, 
126 Ind, 35, 25 NE 863; New York, 


‘Cos 


eter, 


0. Vv. 
(2d) 


ete., R. Co. v. Leopold, 73 Ind. ay 
309, 127 NE 298; Chicago, ) ete: R: 
es v. Reed, 28 Ind. A. 629, 683 NE 
878, 
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though plaintiff or his witnesses 


Ind. T.—Atchison, et geo. 
Baker, 104 SW 1182, 21 Ox. bl; 95 +f 
433, 16 LRANS 825. 


Iowa.—Wasson vy. Illinois Cent. R. 
Co., 203 Iowa 705, 213 NW 388; Al- 
bright v. Chicago, ete., R. Co., 200 
Iowa 678, 205 NW 462; Johnson v. 
Omaha, etc., R. Co., 197 Iowa 594, 
195 NW 1002; Swearingen v. U. 8. 
Railroad Administration, 191 Iowa 
1096, 183 NW _ 330; Waters v. Chi- 
ea20,/setes, JR. Co, 189 Iowa 1097, 178 
NW 534; Artz v. Chicago, etc., Re 
Co., 34 Towa 153. 


Kan.—Reader v. Atchison, ete., R. 
Co.; 112 Kan. 402, 210 P 1112; Chica- 
go, etc., R. Co. v. Wheelbarger, 75 
Kan.) $11, 88 © 531; «Young v. Chi- 
cago; ete; R.\Co.; 57 Kan: 144, 45 P 
583. See Neosho Grocery Co. v. St. 
Louis, ete., R. Co., (Mo. A.) 238 SW 
514 (stating Kansas law). 


Ky.—Early v. Louisville, ete. R. 
eee i165 Ky. 13,.72 SW 348, 24 KyL 
807 


Ree none hal v. Boston, etc., 
R. Co., 97 se 255, 54 A 747, 
CbG.;. VRS "Com ay, 


Newton, 137 Md. 31, fetal A 481; Mary- 
land. Blectric R. Co. v. Beasley, 117 
Md.'270, 83 A 157; Heinz. v. Balti- 
pare etc., R. Co, 113 Md. 582, 77 A 


Mass.—Creeley v. Toston: ete., R. 
Co., 263 Mass. 529, 161 NE 584; Al- 
len v. Boston, ete., R:-Co., 197 Mass. 
298, 838 NE 863. 


Mich.—Corbett v. Ann Arbor R. 
Co., 250 Mich. 611, 230 NW 927; Stone 
v. Duluth, etc., R. Co., 248 Mich. 538, 
227 NW 786; Brady v. Pere Mar- 
quette R. Co., 248 Mich. 406, 227 NW 
737; Pershing v. Detroit, ete., R.Co,; 
206 Mich. 304, 172 NW 530; "Bond v. 
Lake Shore, etc., R. Co., 417 Mich. 
652, 76 NW 102; Tobias v. Michigan 
Cent. R. Co., 103 Mich. 330, 61 NW 
514; Straugh v. Detroit, etc., R. Co., 
65 Mich. 706, 36 NW 161. 


Minn.—Anderson v. Great North- 
ern R. Co., 147 Minn. 118, 179 NW 
687; Jenkins v. Minneapolis, etc., R. 
Co., 124 Minn. 368, 145 NW 40; Kemp 
v. Northern Pac. R. Co:,, 89 Minn. 139, 
94 NW 439; Griswold Vv. Great North- 
ern R. Co, 86 Minn. 67, 90 NW 2; 
Burau v. Great Northern R. Co., 67 
Minn. 434, 69 NW 1149. 


Mo.—Mockowik v. Kansas_ City, 
ete., R. Co.; 196 Mo. 550, 94 SW 256; 
Sanguinette v. Mississippi River, etc., 
RR. Co., 196 Mo. 466, SW 3886; 
Schmidt vy. Missouri Pac. R. Co;; 191 
Mo. 215, 90 SW 136, 3 LRANS 196; 
Hugeart v: Missouri Pac. R. Co., 134 
Mo. 673, 26 SW 220; Kelsay v. Mis- 
souri Pac.. R. Co., 129 Mo. 362, 30 SW 
339; Hayden v. Missouri, etc., R. Co., 
124 Mo. 566, 28 SW 74; Hinze v. St. 
Louis, ete., R. Co., 71 Mo. 636; Ma- 
clay v. Missouri Pac. R. Co., (A.) 
299 SW 626; Shepard v. St. Louis- 
San Francisco R. Co., (A.) 280 SW 
1058; Stillman vy. St. Louis-San Fran- 
cisco R. Co., (A.) 266 SW 1005; Land- 
rum y.-St. Louis, etc., R. Co., (A.) 
178 SW 2738; Maginnis v. Missouri 
ACiwE, OO, 182 Mo. A. 694, 165 SW 
849 [rev on other grounds 268 Mo. 
667, 187 SW 1165]; Newton v. Wa- 
bash R. Co., 152 Mo. A. 167, 132 Sw 
1195; Jones v. Barnard, 63 Mo. A. 
501. 


N. H.—Waldron v. Boston, etc., R. 
Co., 71 -N. H. 362, 52 A 443. 


N. J.—Gehring v. Atlantic City R. 
Co.,,75 N. J. L. 490,.68 A 61, 14 LRA 
NS’ 312; Diele v. Brie R. Com mO0UNidh 
Tid38; 56 Ac 156; Pennsylvania R. 
Co. v. Leary, 66, N. J. L. 705; 29 A 
678; Hamilton vy. Delaware, etc., R. 
Cor. 85 0 IN et e268; 18; A829), 
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testify that he | stopped, looked, 


N; Y.—Morris v. Lake Shore, etce., 
Ri Cos, 148 Ns Yet 182,42) SNiEy so CO 
Rodrian:'v. New York, ete, R:. Cos 
125. N. Y. 526, 26 NE 741; De Luce v. 
Kelly, 75 N. Y. 608 mem; Whitney 
v. Ensign, 75 N. Y. 607 mem; Gorton 
V. uarie SR) Cov45 Ne V.660;5 _ Baxter 
Voerroy, ete; R.1Con val aNe yoru 2s 
Brooks v. Buffalo, ete., R. Co., 1 Abb. 
Dec. 211 [aff 25 Barb. 600]; Wester- 
velt v. New York Cent., etc., R. Co., 
86 App. Div. 316, 883 NYS 827; Swart 
v. New York Cént., etes ie Co., 81 
App. Div. 402, 80 NYS 906 Pare = any 
N. Y. 529 mem, 69 NE 1131 mem]; 
Jencks v. Lehigh Valley R. Co., ag 
App. Div. 635, 53 NYS 625; Burns v. 
New York Cent., ete., R. Co., 13 App. 
Div. 483, 48 NYS 391; Campbell v. 
Union R. Co., 9 Mise. 484, 30 NYS 
246. See Ward v. New York Cent., 
etc., R. Co., 78 App. Div. 402, 80 NYS 
161 [aff 177 N. Y. 526 mem, 69 NE 
1132 mem]. 


N. C.—Allen vy. Atlanta, 
Co., 141 N. C. 340, 53 SE 866. 


N. D.—Rattie v. Minneapolis, 
Re Co. bby Ne. O80, aon NOV oO. 


Oh.—Lake Shore Electric R. Co. 
Kellar, 33 Oh. A. 214, 168 NE $53: 
Baltimore, etc., R. Co. v. McPeek, 16 
Oh. Cir. Ct. 87, 8 Oh. Cir. Dec. 742: 
Devore v. Pittsburg, ete, R. Co., 9 
OhNPNS 401. 


Or.—Morser v. Southern Pac..Co., 
124 Or. 384; 262 RP 252. 


Pa.—Barton | v. Lehigh Valley 
Transit Co., 283 Pa. 577, 129 A 585; 
Reigner v. Pennsylvania R. Co., 258 
Pa. 257, 101 A 995; Blotz v. Lehigh 
Valley R. Co., 212 Pa,.154, 61 A 832; 


ete, oR. 


etc., 


Dryden v. Pennsylvania R. Co., 211 
Pa. 620, 61 A 249; Canfield v. Balti- 
more, -CtO., a5 COs) 2085 eas obese volo. 


57 A 763, 1134; Corcoran v. Penn- 
sylvania R. Co., 203 Pa. 380, 53 A 240; 
Gleim v. Harris, ESI Pa. ‘387, 37 A 
515; Seamans v. Delaware, ete., R. 
Co., 174 Pa. 421, 34 A 568; Connerton 
v. Delaware, etc., Canal Co., 169 Pa. 
339, 32 A “416; Smith v. Philadelphia, 
etc., Rac Cos 160 Paci 28 A 64s): 
Lees v. Philadelphia, ete., R. Co., 154 
Pa. 46, 25 A 1041; McClure v. Lake 
Shore, etc., R. Co., 41 Pa. Super. 227. 


R. I—Fillmore v. Rhode Island 
Co., 42 R. I. 102, 105 A 564. 


Ss. D—Dean v. Chicago, 
Cor, SINS Di Zesd,v abe eNiv (6s 


Tenn.—Nashville, etce., R. Co. v. 
Overcast, 3 Tenn. Civ. A. 235 [cit 
Cyc]. 

Tex.—Galveston, ete, R. Co. v. 
Price, (Commn, A.) 240 SW 524 Trev 
(Civ. "AL) 222 SW 628]; Frias v. Gal- 
ee ete., R. Co., (Civ. A.) 266 SW 

Utah.—Clark v. Union Pac. R. Co.,; 
70 Utah 29, 257 P 1050; Bates v. San 
peoey etc., R.. Co,, 38 "Utah 568, 114 


Vt.—Labelle v.. Vermont Cent. R. 
COL 8) Viti Sey wae Okelie 


Va.—Etheridge v. Norfolk South- 
ern, R. Co,, 148) Va.-789, 129 SE, 680: 
Norfolk, etc., R. Co. v. Strickler, 118 
Va. 153, 86 SH 824, 


Wash.—Averbuch v. Great North- 
ern R. Co., 55 Wash. 6338, 104 P 1103: 
Woolf v. Washington R., ete., Co., 37 
Wash. 491, 79 P 997. 


Wis.—Thoe v. Chicago, ete., R. Co., 
181 Wis. 456, 195 NW 407, 29 ALR 
1280; White v. Minneapolis, Sicha lar 
Cor 14 Was ae es WwW 148; 
Steber v. Chicago, ’etc., BR Coureip 
Wis. 200, 91 NW 654: Brown v. Chi- 
Cago,)etel, Ry 'Co.; LOS Wis.) 384. eb 
NW 271; Koester v. Chicago, etc., R. 
Co., 106 Wis. 460, 82 NW 295; Vant v. 
Chicago, etes) RCo. 0d Wisit363, 0077 
NW 7138. 
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and listened, or that he looked or 


Ont.—Johnston _ v. 
Co oO.) CoQ race 


[a] Rule stated.—(1) Where, if 
one had looked, he must have seen 
the approaching train, and, if he saw 
it, he took the chance in attempting 
to cross ahead of it, in the absence 
of a reasonable explanation there is 
no question for the jury to pass on 
(Wardner v. Great Northern R. Co., 
96 Minn. 382, 104 NW 1084), (2) as 
“in the first instance the would be 
guilty of inexcusable negligence, and 
in the second of inexcusable reckless- 
ness” (Gordon Fireproof Warehouse, 
etc., Co. v. Hines, 272 Fed., 604, 606). 


[b] Rule applied: (1) A motor- 
ist approaching a well lighted rail- 
road crossing at seven miles an hour, 
having an unobstructed view, who 
did not stop and look, is guilty of 
contributory negligence as a matter 
of law, although the courts of the 
state have usually left the question 
of due care upon the part of plain- 
tiff to the determination of the jury 
as a question of fact. Goodman v. 
Chicago, etc., R. Co., 248 Ill. A. 128. 
(2) Where a railroad and street at 
the point of intersection run through 
deep cuts and the banks prevent 
pedestrians from obtaining any ex- 
tended view of the tracks until they 
are within a short distance, but at a 
point about thirteen feet from the 
railing a clear view for a distance of 
six hundred and fifty feet is to be 
had, and plaintiff who was struck by 
a train at the crossing testifies that 
as he drew near ‘he looked and 
listened for the approach of trains 
and discovered none, and that while 
crossing he was struck by a train, 
and it was conceded that the head- 
light of the engine was lighted at 
the time, and that the train was go- 
ing at the rate of fifteen miles an 
hour. Hagglund v. Erie R. Co., 210 
N. Y. 46, 103 NE 770. (3) Where at 
fifty feet from the track a train 
could have been seen for six hundred 
feet. Toups v. Morgan’s Louisiana, 
ete,,. R., ete, (Co. 94 La. A. U362. 5 4) 


Pale ir: R. 


Where deceased was driving a horse~- 


and buggy, and when she was thirty- 
two feet from the track traveling 
two and a half miles per hour the 
train was not more than seven hun- 
dred and eighty-eight feet from the 
crossing traveling sixty miles per 
hour and well within her vision. 
Roberts v. Chicago, etc., R. Co., 67 
Mont. 472, 216 P 332. (5) Where one 
approaching a crossing has an unob- 
structed view while an approaching 
train running thirty-five miles an 
hour is traversing a distance of four 
hundred and fifty feet before it 
reaches it. Strong v. Grand Trunk 
Western R. Co., 156 Mich. 66, 120 NW 
683. (6) Where one driving an au- 
tomobile running ten miles an hour 
had an unobstructed view while ds- 
fendant’s. oncoming train, running 
forty miles an hour, was traversing 
two hundred and twenty-five feet be- 
fore it reached the crossing, and he 
failed to look and apply the brakes 
in time to prevent the_ collision. 
Pershing v. Detroit, ete., R. Co., 206 
Mich. 304, 172 NW 530. (7) Where 
the driver of a covered wagon, with- 
out looking out, drove onto a rail- 
road crossing where the track was 
straight for three quarters of a mile 
on either side. Cable Piano Co. vy. 
Southern R. Co., 94 S. C. 143, 77 SBE 
868. (8) Where the driver of an au- 
tomobile looked for a train when he 
was two hundred feet from the track 
and again when he was sixty feet 
away, but failed to see the train, 
which was then in plain sight, and 
did not again look before he was ob- 
liged to devote his attention to the 
grade and the crossing. Reader v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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listened but did not see or hear the train;2° and this 
rule is especially applicable in the ease of pedestri- 
ans;*" but one who was struck by a train as he 
attempted to cross the tracks cannot be declared 
guilty of contributory negligence as a matter of 
law in failing to look and listen, on the theory that 
his testimony that he did look and listen was con- 
tradicted by the physical facts, where it was possible 


Atchison, ete., R. Co., 112 Kan. 402, 
210 P 1112. (9) Where the driver of 
a truck at a familiar crossing, who 
had an unobstructed view of the 
track for one thousand four hundred 
and seventy-nine feet, and knew that 
a train was due, and ‘could have seen 
ie ah ihe had: looked. Clements _v. 
Hines, (Tex. Civ. A.) 240 SW 1010. 
(10) Where the track was three feet 
above the level of the land, and was 
straight for eighty rods from the 
crossing, and a_ traveler, when 
thirty-five feet from the_ crossing, 
looking for an approaching train, 
saw none, and he did not look 
again where he had at that time a 
clear view of the track for four hun- 
dred and sixty-five feet, and at thirty 
feet from the crossing he had a view 
of the track for five hundred and thir- 
ty-eight feet, and at twenty feet the 
. track was open to view for one thou- 
sand eighty-three feet. Chicago, etc., 
R. Co. v. Wheelbarger, 75 Kan. 811, 
88 P 531. (11) Where the train was 
in sight for nearly half a mile at a 
point on the highway more than two 
hundred and fifty feet north of the 
crossing, from which direction plain- 
tiff’s intestate approached the track, 
and at a point fifty feet north there 
was an.unobstructed view for near- 
ly a mile. Connelly v. New York 
Cent., etc., R. Co., 88 N. Y. 346 [rev 
25 Hun 311]. 


26. Colo.—Gunby v. Colorado, etc., 
Re Co., Ti Colos225; 235 F' 566s Nuc- 
eCilwe Colorado, etc., R..-Co.,,63 Colo: 
582, 169 P 273; Westerkamp v. Chi- 
cage, ete., R. Co., 41 Colo. 290,92 P 


Ind. T.—Atchison, ete., R. Co. 
Baker, 104 SW 1182, 21 Ok. 51, 95 +s 
433, te LRANS 825. 


Towa.—_Waters v. Chicago, ete. R., 
Co., 189 Iowa 1097, 178 NW 534; An- 
derson vy. Dickinson, 187 Iowa 572, 
174 NW 402; Powers v. Iowa Cent. 
R. Co., 157 Iowa 347, 136 NW 1049; 
Artz v. Chicago, etc., R. Co., 34 Iowa 
53. 


Kan.—Young v. Chicas e) 
CGo., 5i-Kan. 144, 45): 583 


Me.—Blumenthal v. Boston, 
R. Co,, 97 Me. 255, 54 A 747. 


Md.—Maryland Electric R. Co. v. 
Beasley, 117 Md. 270, 83 A 157. 


Mo.—Hook v. Missouri Pac. R. Co., 


Stc;, kt: 


etc., 


162 Mo. 569, 68 SW 360. 
N. Y.—Dolfini v. Erie R. Co., 178 
N. Y. 1, 70 NE 68; Spencer v. New 


York Cent., ete., R. Co., 123 App. Div. 
789, 108 NYS 245 [aff oT NAY 507, 
mem, 90 NE 1166]; Swart v. New 
York Cent., .etc., R. Co., 81 App. Div. 
402, 80 NYS 906 eaters Ge Nee eb 2:9: 
69 NE 1131]; Fiddler vy. New York 
Cent., ete., R. eee 64 App. Div. 95, 
71 NYS 721; Stopp v. Fitchburg R. 
Co., 80 Hun 178, 29 NYS 1008; Fowler 
v. New York Cent., ete., Ri ‘Co: T4 
Hun 141, 26 NYS 218 [are W477 ING Xa 
oe mem, 42 NE 722 mem]. 


D.—Rattie v. Minneapolis, etc., 
AR: meee 55 N. D. 686, 215 NW 158. 


Or.—Morser v. Southern Pac. Co., 
1IAROrs, 3845 P2621 252 Olds. we 
Hines, 95 Or. 580, 187 P 586, 1838 P 
716. 

Pa.—Smith v. McAdoo, 266 Pa. 328, 
109 A 759; Bernstein v. Pennsylva- 
nia R. Co., 25d, Pha Boole OdenA. ose) 
Holden v. Pennsylvania R. Co., 169 
Pa. 1, 32 A 103; Myers v. Baltimore, 


RAILROADS 


eral. 


ete., Ro -Co,;9150 Pascsss, 22 Awl 47 
Butler v. Géttysburg, etc., RCo; 126 
te OOs sol AU odes Maryland v. Pitts- 
burgh, etc., R. Co., 123 Pa. 487, 16 A 
624, 10 AmSR 541. 


Vt.—Labelle v. Vermont Cent. R. 
Co., 87 Vt. 87, 88 A 517. 


Va.—Norfolk, etc., R. Co. v. Strick- 
ler, 118 Va, 153, 86 SE 824. 


Wash.—Averbuch y. Great North- 
ern R. Co., 56 Wash. 633, 104. P1103. 


Wis.—Wite v. Minneapolis, etce., 
R. Co., 147 Wis. 141, 183 NW 148. 


“As the law does not permit a wit- 
ness to blind his eyes to the sight of 
an approaching train in full view of 
a crossing he is to pass, neither will 
the eye of the law become blinded to 
the true situation of the case merely 
because of the absurd statement of a 
witness or witnesses, ‘I looked and 
could not see,’ or the jury’s indorse- 
ment of it by a finding predicated 
thereon, when to look was to see.” 
Hook y. Missouri Pac. R. Co., 162 Mo. 
569, 581, 63 SW 360. 


[a] As otherwise expressed, 
where it is certain from the physical 
situation that plaintiff must have 
seen the engine, if he stopped to look, 
the jury will not be permitted to be- 
lieve his statement that he did stop 
and look, but d not see the engine. 
Averbuch v. Great Northern R. Co., 
55 Wash. 633, 104 P 1103. 

[b] Rule applied.—(1) Plaintiff, 
a man whose sight and hearing were 
unimpaired, was struck by defend- 
ant’s train, carrying a burning head- 
light, at a crossing just after dark. 
Plaintiff stopped and looked and 
listened for about three minutes 
when he was one hundred and eighty 
feet from the crossing, and then nei- 
ther heard nor saw a train. He con- 
tinued to Jook and listen, but did not 
see the train until his horses were on 
the track. A traveler going in the 
opposite direction, who passed over 
the track just before plaintiff did, 
hallooed to ‘thim, and plaintiff looked 
after him, but did not understand the 
traveler’s warning. It was uncontra- 
dicted that from a point fifty feet 
from the crossing a man could be 
seen four hundred feet down the 
track in the direction from which 
the train approached, and that at a 
point ten feet from the track he could 
be seen from one thousand to one 
thousand two ‘hundred feet. It was 
held that plaintiff was negligent as 
a matter of law and a verdict should 
have been directed for defendant, 
Atchison, ete., R. Co. v. Baker, (Ind. 
T.) 104 SW 1182, 21 Okl. 51, 95 P 433, 
16 LRANS 825. (2) Where, in an -ac- 
tion for the death of a chauffeur in a 
erossing collision, it appeared from 
the circumstances that the backing 
locomotive which was moving slowly 
over a lighted track must have been 
seen by deceased if the had looked be- 
fore starting to cross, a directed ver- 
dict for defendant was proper, al- 
though two witnesses riding with de- 
ceased testified that he stopped and 
looked about three feet from the first 
track and observed no - danger. 
Smith v. McAdoo, 266 Pa. 328, 109 A 
759. 


27. White v. Minneapolis, ete. R. 
Co., 147 Wis. 141, 133 NW 148. 


28. Feldewerth v. Wabash R. Co., 
181 Mo. A. 630, 164 SW 711, 
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that his view was obstructed.28 


[§ 2054] (d) Whether Person Exercised Due Care 
in Stopping, Looking, and Listening?°—aa. In Gen- 
It is ordinarily a question for the jury wheth- 
er under all the circumstances the person injured used 
due care in stopping, looking, and listening for ap- 
proaching trains or cars before attempting to pass 
over the crossing.®° 


It has been so held where the 


29. Where view or hearing is ob- 
structed see infra § 2062. 


30. U. S.—Waid v. Chesapeake, 
etc., R. Co., 14 F. (2d) 90; Kline v. 
9 BF. (2d), 290; 


Pennsylvania R. Co., 
U. S. Director Gen. of Railroads v. 
Zanzinger, 269 Fed. 552; Southern 
Pac. R. Co. v. Harada, 109 Fed. 379, 
48 CCA 423. 


Ala.—Compton v. Western R. Co.,. 
215 Ala. 576,.112 S 148; Louisville,. 
etc., R. Co. v. Davener, 162 Ala. 660, 
50 S 276; Seaboard Air Line R. Co. 
vy. Hudgins, 10 Ala. A. 583, 65 S 716. 


Ark.—Missouri Pac. R. Co. v. Hav-: 
ens, 164 Ark. 108, 261 SW 31; Cook 
v. Missouri Pac. R. Co., 160 Ark. 523,, 
254 SW 680; Bush y. Brewer, 136. 
Ark. 246, 206 SW 322; Arkansas, etc., 
piaee: v. Graves, 96 Ark. 638, 132 SW 


Cal.—Marini v. Southern Pac. Co.,. 
201 Cal. 392, 257 P 74; Rosenbloom 
os ot ees Pac. Co., 59 Cal. A. 102,, 


Colo.—Colorado, ete, R. Co. v.. 
Ford, 70 cr 408, 201 P 892; Kan- 
rere Pac, R. Co. v. Twombly, 3 Colo. 
1 


Ill.— Chicago, ete., R. Co. Gomes, 
eee A, 255 [aff 153 Ill. 208, 38 NE. 


Ind.—Chicago, ete., R. Co. v. Lat-- 
ta, (A.) 166 NE 297; Cleveland, ete., 
R. Co. v. Nichols, 52 Ind. eS 349, ED 
NE 497; Cleveland, ete. 
Cyr, 43 Ind. A. 19, 86 NE ‘Bese 
ley v. Cleveland, etc., R. Co., 41 Ind... 
A. 147, 82 NE 490, 83 NE 640. 


Iowa.—Swegle v. Chieago, ete., R.. 
Co., 196 Iowa 413, 192 NW 894; Wiese: 
v. Chicago Great’ Western R. Co., 182: 
Iowa 508, 166 NW 66; Case v. Chi-- 
cago Great Western R. Co., 147 Iowa. 
747, 126 NW. 10387; Hartman v. Chi-. 
cago Great Western R. Co., 132 Iowa. 
582, 110 NW 10; Selensky V. Chicago 
Great Shon! R. Co., 120 Iowa 113,, 
94 NW 2 


Kan. she Louis, etc.) Roa Com aye 
Knowles, 6 Kan. A. 790, 51 P 230. 


Ky.—Kentucky Tract., ete., Co. v. 
Brawner, 208 Ky. 310, 270 Sw 825; 
Cincinnati, ete, R. Co. v. Prewitts, 
203 Ky. 147, 262 SW 1; Louisville, ete., 
Ra. Cow ve Molloy, 107 SW 217, 32 Kyl 
745; Hutcherson v. Louisville, ete., 
R. Co., 52 SW 955, 21 KyL 733; Pel-— 
tier v. Louisville, ete., eC Or 29 SW 
30, 16 KyL 500. 


Mich.—Garran v. Michigan Cent. R. 
Co., 144 Mich. 26, 107 NW 284. 


Miss Alabama, ete., R. Co. v. Sum- 
mers, 68 Miss. 566, 10 S 63. 


Mo.—Dutton v. Kansas City Termi~ 
nal R. Assoc., 316 Mo, 979, 292 SW 718; 
Whiffen v. Missouri Pac. R. Co., 216 
Mo. A. 224, 262 SW 460; Wack v. St. 
Louis; ete), R. Co., 175) Mo.A, 11a ib 7 
Sw 1070. 


Nebr.—Hall v. Union Pac. R. Co.,, 
113 Nebr. 9, 201 NW 678. 


N. H.—Doody v. Boston, ete., R. 
Co., 77 N. H. 417, 92 A 801; Stearns v.. 
Boston, etc., R. Go., 75 N. a2 40, 71 A 
21, 21 AnnCas 1166. 


N. J.—Bonnell v. Delaware, ete., R.. 
COs ASOneN ee agile SO. 


N. Y.—Maiorano v. Long Island R.. 
Co., 244 N. Y. 387, 155 NE 681; Elias: 
Vv. ‘Lehigh Valley ise KO 226 N. Y.. 
154, 123 NE 73; Carr v. Pennsylva-- 
nia R. Co., 225 N. Y. 44, 121 NE 473; 


Wi ats 


-84 NYS 881; 


: Co., 236 Pa. 447, 84 A 786; 
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evidence is conflicting?! or the question is not free 
from doubt on the facts proved,*? or where the evi- 
dence is susceptible of such opposite inferences as 
The question of 
contributory negligence should not be taken from 
the jury unless the whole evidence establishes it so 
‘elearly that no other inference can be drawn from 
On the other hand, the question should not be 
submitted to the jury where the evidence is uncon- 
tradicted and the only conclusion that ean be drawn 
therefrom by reasonable men is that the person in- 


reasonable men might entertain.** 


Henavie v. New York Cent., etc., R. 
Co., 166 N. Y. 280, 59 NE 901; Zwack 
v. New York, etc., R. Co., 160 N. Y. 
362, 54 NE 785; Salt City Express, 
etc., Co. v. New York Cent..R. Co., 213 
App. ‘Div. 371, 210 NYS 679; Reis v. 
Long Island R. Co., 88 App. Div. 611, 
De Gray v. Erie R. Co., 
49 App. Div. 29, 68 NYS 296; Pitts v. 
New York Cent., etc., R. Co., 79 Hun 
546, 29 NYS 871 [aff 152 N. Y. 623 
mem, 46 NYS 1150 mem]. 


N. C.—Costin y. Tidewater Power 
Co., 181 N. C. 196, 106 SE 568. 

Oh.—Baltimore, etc., R. Co. v. Mo- 
loney, 30 Oh. Cir. Ct. 792; Cincinnati, 
etc., R. Co. v. Levy, 28 Oh. Cir. Ct. 23; 
Wells v. Cincinnati, etc., R. Co., 9 
Oh 4Cir set 3406 -Oh. Cir Deck (137. 


Pa.—Peck v. Buffalo, etc., R. Co., 
283 Pa. 402, 129 A 451; Razzis v. Phil- 
adelphia, etc., R. Co., 281. Pa. 96, 126 
A 204; Rice v. Erie R. Co., 271 Pa. 
180, 114 A 640; Moore v. Pennsylva- 
nia. R. Co., 242 Pa, 541, 89 A 671; Hugo 
v. Baltimore, etc., R. Co., 238 Pa. 594, 
86 A 482; Fritz v. New York, etc., R. 
Coldren v. 
Brie R. Co., 72 Pa. Super. 147; Becker 
v. Pennsylvania R. Co., 10 Pa. Super. 
19, 44 WklyNC 343. 


Tex.—Jones v. Louisiana Western 


“R. Co., (Commn. A.) 243 SW 976 [rev 


(Civs, A))233°>.SW. 363]; Texas, “etc.; 
R. Co. v. Crow, (Civ. A.) 300 SW 93; 
Texas, etc., R. Co. v. Diaz, (Civ. A.) 
234 SW 919; Hammon vy. San Antonio, 
ete., R. Co., 18 Tex. Civ. A. 633, 35 SW 


872. 


Co., 68 Wash. -77, 122 ‘P5695; 


Utah.—Malizia v. Oregon Short 
Line R. Co., 53 Utah 122, 178 P 756. 


Wash.—Smith v. Northern Pac, R. 
Grant 
v. Oregon R., etce., Co., 54 Wash. 678, 
103 P 1126, 25 LRANS 925. 


W. Va.—Thomas v. Kanawha, etc., 


“R.-Co., 99 W. Va. 718, 130 SE 679; Kel- 


ley v. Kanawha, etc., R. Co., 99 W. Va. 


,.568, 130 SE 677... 


[a] As otherwise expressed, it is 


“for the jury to determine whether the 


. party 
“enough.” 
Mes Laningham, 52 Ind. A. 156, 97 NE 


‘looked and_ listened 


injured 
R. 


Cleveland, etc., Co. Ns: 


[b] Whether or not injured person 
ought to have discovered approaching 
train and avoided the collision is a 
question for the jury where the evi- 
dence shows that he looked in both di- 
rections on approaching the crossing. 
Keese v. New York, etc., R. Co., 
Barb. (N. Y.) 205. 


81. St. Louis, etc., R. Co. v. Cham- 
berlain, 105 Ark. 180, 150 SW 157; 
Carr v.. New York Cent., etc., R. Co., 
60 N. Y. 6833 mem; Beisegel v. New 
York Cent. R. Co., 14 AbbPrNS (N. Y.) 


aes 


32. Carr v. New York Cent., etc., 
R. ‘Co., 60 N. Y. 683 mem. 


33. Delaware, etc., Co. v. Nahas, 14 


“FR. (2d) 56. 


S450 St eeowiss~ ete, am Cow liv, 
Knowles, 6 Kan. A. 790, 51 P 230; Rice 
v. Erie R. Co., 271 Pa. 180, 113 A 640; 
Bush v. Philadelphia, ete., R. Co., 232 
Pa. 327, 81 A 409. 
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35. Chicago, ete., R. Co. v.. Adler, 
136 Ill. A. 5389; Henze v. St. Louis, 
ete., R. Co., 71 Mo. 636. 


36. U. S.—Atlantic Coast Line R. 
Co. v. McLeod, 11 F. (2d) 22; Gordon 
Fireproof Warehouse, etc, Co. Vv. 


Hines, 272 Fed. 604. 
Ala.—Central of Georgia R. Co. v. 
Forshee, 125 Ala. 199, 27 S 1006. 
Cal.—Gundry y. Atchison, etc., 
Co... 286° PR. 718, 


R. 


Ind.—Cones v. Cincinnati, ete. R. 
Co., 114 Ind. 328, 16 NE 638. 

Ky.—Louisville, etc, R. Co. v. 
Hurst, 220 Ky. 402, 295 SW 458; Cin- 


cinnati, ete., R. Co. v. Howe, 207 Ky. 
769, 270 SW 57. 


Mich.—Rushford-Surine vy. Grand 
rae R. Co.,: 289 Mich, 19, 214 NW 


Minn.—Anton v. Northern Pac. R. 
Co., 171. Minn. 355, 214 NW 661; Nel- 
son y. St. Paul, ete., R. Co., 76 Minn. 
189, 78 NW 1041, 79 NW 530; Carney 
v. Chicago, ete., R. Co., 46 Minn. 220, 
48 NW 912. 

N. H.—Waldron y. Boston, etc., R. 
Co., 71 N. H. 362, 52 A 443. 


N. Y.—Connelly v. New York Cent., 
3104 R. Co., 88 N. Y. 346 [rev 25 Hun 

Oh.—Lake Shore Electric R. Co. v. 
Kellar, 33 Oh. A. 214, 168 NE 853. 


Pa.—Haskins v. Pennsylvania R. 
Co,, 293. Pa. 537.143 Av 192° sRadzie- 
menski v. Baltimore, ete., R. Co., 283 
Pa. 182, 128 A 735; Baker. v. Pennsyl- 
vania R. Co., 182 Pa. 336, 37 A 933. 


R. I.—Fillmore v. Rhode Island Co., 
42 R. I. 102, 105 A 564. 


Tex.—Frias v. Galveston, 
Co., (Civ. A.) 266 SW 547. 


Wis.—Clemons v. Chicago, etc., R. 
Co., 1837 Wis. 387, 119 NW 102. 


37. Where view or hearing is ob- 
structed see infra § 20638. 


38. U. S.—Atlantie City R. Co. v. 
Smith, 12 F, (2d) 658; Lynch v. North- 
ern Pac. R. Co., 69 Fed. 86, 16 CCA 151. 


Cal.—Martin v. Southern Pac. Co., 
150 Cal, 124, 88 P 701. 


Colo.—Nichols v. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808. 


Ind.—Union Tract. Co. v. Haworth, 
187 Ind. 451, 115 NE 753, 119 NE 869; 
Cleveland, ete., R. Co. v. Lynn, 177 
Ind, 311, 95 NE 577, 98 NE 67; ‘Malott 
v. Hawkins, 159 Ind. 127, 68 NE 308; 
Cleveland, etc., R. Co. v. Harrington, 
131 Ind. 426, 30 NE 37; Chicago, etc., 
R. Co. v. Daun, 53 Ind. A. 699, 101 NE 
734; Chicago, ete, R. Co. vy. Daun, 
53 Ind. A. 382, 101 NE 731; Cleveland, 
te R. Co. v. Cyr, 43 Ind. A. 19, 86 NE 


ete., R. 


Iowa.—Nederhiser v. Chicago, ete., | 


R. Co., 202 Iowa 285, 208 NW 856; 
Swegle v. Chicago, ete., R. Co., 196 
Iowa 413, 192 NW 894; Butterfield v. 
Chicago, ete, R. Co., 193 Iowa 323, 
185 NW 151; Hunt v. Delano, 169 
Iowa 138, 151 NW 106; Case v. Chi- 
cago Great Western R. Co., 147 Iowa 
747, 126 NW.1037. 
Ky.—Kentucky Tract., ete., C 


0. Ve 
Brawner, 208 Ky. 310, 270 SW 825; 


jured was guilty of contributory negligence.°® And, 
where it is conclusively shown that the person in- 
jured failed to heed upon actually hearing or seeing, 
his contributory negligence is a question of law for 
the court and not one of fact for the jury.*® 


[§ 2055] bb. Time, Place, and Direction for Look- 
ing and Listening.*? 
the jury whether under the particular circumstances 
a person injured at a railroad crossing exercised due 
care in looking and listening for approaching trains 
or cars,*® or in stopping, looking, and listening®® for 


It is ordinarily a question for 


Louisville, ete., R. Co. v. Schuester, 
183 Ky. 504, 209 SW 542, 4 ALR 1344. 


Me.—Plummer v. Eastern R. Co., 73 
Me. 591, 


Mich.—Morgan vy. Detroit, ete., R. 
Co., 284 Mich, 497, 208 NW 434; Dead- 
man v. Detroit, etc., R. Co., 223 Mich. 
228,193 NW 778; Guggenheim v. Lake 
pene, ete., R. Co., 57 Mich. 488, 24 NW 


Minn.—Hen‘drickson v. Great North- 
ern R. Co., 52’ Minn. 340, 54 NW 189. 


Mo.—Yoakum v. Atchison, ete., R. 
Co.. (A.) 199 SW 263; Doyle v. Mis- 
souri, etc., R. Co., (A.) 185 SW 1175. 


Mont.—Mason v. Northern Pac. R. 
€o.,745 Mont, (4745124 oP 271, 


N. Y.—Chamberlain y. Lehigh Val- 
ley R. Co., 238 N. Y. 233, 144 NE 512; 
Carr v. Pennsylvania R. Co., 225 N. 
Y. 44, 121 NE 473; Mullen v. Sche- 
nectady R. Co., 214 N. Y. 300, 108 NH 
412; Oldenburg v. New York Cent., 
ete., R. Co., 124 N. Y. 414, 26 NE 1021; 
Greany v. Long Island R. Co., 101 N. 
Y. 419, 5 NE 425; Kellogg v. New 
York Cent., ete., R. Co., 79 N. Y. 72. 


Oh.—Wheeling, etc., R. Co. v. Par- 
ker; 29+ Oh. Giry Gtis 


Or.—Kirby v. Southern Pac. Co., 108 
Or. 290, 216 P 735; Hecker v. Oregon 
R. Co., 40 Or: 6,.66 P 270. 


S. D.—Hauff v. South Dakota Cent. 
R. Co., 34 S. D. 183, 147 NW 986. 


Tex.—Barron v. Houston, ete., R. 
Co., (Commn. A.) 249 SW 825; Texas, 
ere R. Co. v: Ray, (Civ. A.) 287 SW 


Utah.—Malizia v. Oregon Short Line 
Re Cosrd3: Utahsl22-7 78°). 756. 


[a] Keeping constant lookout.— 
Whether under a particular state of 
facts a traveler about to cross a rail- 
road at a public street crossing may 
be excused from maintaining a con- 
stant lookout in a particular direction 
is, except in clear cases, a question 
of fact for the jury. Malizia v. Ore- 
gon Short Line R. Co., 53 Utah 122, 
178 P 756. 


{b] That from certain point on 
road person injured could see ap- 
proaching train at a distance of one 
half a mile is not ground for taking 
the case from the jury, when there 
is ‘evidence tending to show that at 
the respective rates of speed of such 
person and the train he must have 
passed that point before the train 
came within view therefrom. Hen- 
drickson vy. Great Northern R. Co., 52 
Minn. 340, 54 NW 189. 


{c] Whether omission to look at 
instant of stepping on track was neg- 
ligence is a question for the jury. 
Plummer v, Hastern R. Co., 73 Me. 591. 


39. U. S.—Lehigh Valley R. Co. v. 
Kilmer, 231 Fed. 628, 145 CCA 514 
{certiorari den 242 U. S. 627 mem, 37 
SCt 13 mem, 61 L. ed, 535 mem]. 


Ala,—Compton v. Western R. Co., 
215 Ala. 576, 112 S 148; Nashville, 
ete., R. Co, v. Cox, 18 Ala. A. 672, 94 
S 247; Atlantic Coast Line R. Co. y. 
McLendon, 18 Ala. A. 669, 94 S 1938; 
Seaboard Air Line R. Co. v. Hudgins, 
10 Ala. A. 588, 65 :S 716. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


n£00'C3 


§ 2055] 


approaching trains, cars, or engines at a proper time 
and place and in the proper direction; and this is 
so although he did not look at the precise time and 
place which would have been of the most advantage 
and which would have probably avoided the injury.?° 
Likewise, where such person has looked and listened 
at one place, whether he was negligent in not looking 
and listening, or in not stopping, looking, and listen- 
ing again, is a question for the jury,*! except where 
the circumstances conclusively show contributory 
On the other hand, where the undis- 


negligence.” 


Cal.—Bilton v. Southern Pac. Co., 


148 Cal. 443, 88 P 440. 


« Ill.— Bux vy. Illinois Cent. R. Co., 229 
HUY. “A. 50; 


Ind.—Cleveland, etc., R. Co. v. Nich- 
ols, 52 Ind. A. 349, 99 NE 497. 


Kan.—Peterson v. Atchison, etc., R. 
Co., 225 P 116; Long v. Missouri Pac. 
R. Co., 114 Kan. 40, 216 P 1079. 


Mont.—Sprague v. Northern Pac. R. 
Co., 40 Mont. 481, 107 P 412. 


N. J.—Wise v. Delaware, etc., R. Co., 
ae J. L. 397, 80 A 459, AnnCas1914D 


N. Y.—Renwick v. New York Cent. 
hii COs) 36 Ne Ya 132. bodiranscr:. A. 
46, 34 HowPr 91. 


N. C.—Gilmore v. Cape Fear, etc., 
RCo} TLb N.. C. 657}20°SE 371. 


Or.—Hecker vy. Oregon R. Co., 40 Or. 
6, 66 P 270. 


Pa.—Murtagh v. Director Gen. of 
Railroads, 271 Pa. 290, 112 A 436; 
Masso v. Pittsburgh, etc., R. Co., 243 
Pa. 1, 89 A 802; Bush v. Philadelphia, 
ete., BR. Co;,, §232. Pa. $324, 81 A 409% 
Crane y. Pennsylvania R. Co., 218 Pa. 
560, 67 A 877; Messinger v. Pennsyl- 
vania R. Co., 215 Pa. 497, 64 A 682, 
114 AmSR 970; Hanna v. Philadel- 
phia, ete., R. Co., 213 Pa. 157, 62 A 643, 
4 LRANS 344; Armstrong v. Pennsyl- 
vania R. Co., 212 Pa. 228, 61 A 831; 
Cromley v. Pennsylvania R. Co., 208 
Pa. 445, 57 A 852, 211 Pa. 429, 60 A 
Ely v. Pittsburgh, etc., R. Co., 
£58 Pa. 2338; 27 A .9%0;< Coldren’ v. 
Erie R. Co., 72 Pa. Super. 147; Haas 
v. Northern Cent. R. Co., 49 Pa. Su- 
per. 106; Fry v. Pennsylvania R. Co., 
24 Pa. Super. 147; Newton v. Pitts- 
burg, etc., R. Co., 18 Pa. Super. 18; 
Wojochoski v. New Jersey Cent. R. 
Co., 10 Pa. Super. 469. 


[a] Precise number of feet from 
crossing at which he should stop in 
the exercise of reasonable care is for 
the jury to determine. Chicago, etc., 
R. Co, v. Turner, 33 Ind. A. 264, 69 NE 
484, 

[b] Whether customary stopping 
place for drivers was proper place is 
a question for the jury. _Knepp v. 
Baltimore, etc., R. Co., 262 Pa. 421, 105 
A 636; Whitman v. Pennsylvania R. 
Co., 156 Pa. 175, 27 A 290. 


[c] Whether there was_ another 
and better place for ascertaining the 
approach of trains than that at which 
plaintiff stopped to look and listen, 
an'd whether he failed to stop at such 
place so as to be guilty of contribu- 
tory negligence, is a question for 
the jury. Newman vy. Delaware, etc., 
R. Co., 203 Pa. 530, 53 A 345. 


40. Nichols v. Chicago, etc., R. Co., 
44 Colo. 501, 98 P 808. 

41. U. S.—uvU. S. Director Gen. of 
Railroads v. Zanzinger, 269 Fed. 552; 
Emens v. Lehigh Valley R. Co., 223 
Fed. 810; Union Pac. R, Co. v. Rose- 
water, 157 Fed..168, 84 CCA 616, 15 
LRANS 803. 4 

_Ala.—Louisville, ete, R. 
Loyd, 186 Ala. 119, 65 S 153. 

Ilowa-—Butterfield v. Chicago,’ etc., 
R. Co., 193 Iowa 328, 185 NW 151; 
Hartman v. Chicago Great Western 
R. Co., 182 Iowa 582, 110 NW 10. 


, 


Coss aVe 


RAILROADS 


crossing stopped 


the view of the 


of his negligence 


Ky.—Wright v. Cincinnati, ete., R. 
Co., 94 Ky. 114, 21 SW_581, 14 KyL 
788; Louisville, ete.,~Co. v. Cooper, 
65 SW 795, 23 KyL 1658. 


Mo.—Hart v. Chicago, ete., R. Co., 
264 SW 902; Dyer v. Kansas City 
Southern R. Co.; (A.) 25 SW (2d) 508; 
Jackson v. Southwest Missouri R. Co., 
171 Mo. A. 430, 156 SW 1005 [aff 189 
SW 381]. 4 


N. H.—Stearns v. Boston, etc., R. 
Cot, 75 Ne Hy 40 7A) 24 21 eAnn@als 
1166. 

N. Y.—Elias v. Lehigh Valley R. 
Cos, 226 (Ne _ Yo (134, A28-5N HS 785. .Carr 
v. Pennsylvania R. Co., 225 N. Y. 44, 


121 NE 473; Frederick v. Fonda, etc., 
R. Co., 52 App. Div. 603, 65 NYS 440; 
Manley v. New York Cent., etc., R. Co., 
39 App. Div. 144, 57 NYS 182. 


Pa.—Razzis v. Philadelphia, etc., 
R. Co., 278 Pa. 550, 117 A 204; -Ben- 
ner v. Philadelphia, ete., R. Co., 262 
Pa.'307, 105 A 2838, 2 ALR 769; Buck- 
man vy. Philadelphia, ete., R. Co., 232 
Pa. 351, 81 A 332; Cromley v. Penn- 
Sylvania R. Co., 208 Pa. 445, 57 A 832; 
Ayres v. Pittsburg, etc., R. Co., 201 
Pa. 124, 50 A 958; Davidson v. Lake 
Shore, etc., R. Co., 179 Pa. 227, 36 A 
291; Haas v. Northern Cent. R. Co., 
49 Pa. Super. 106; Bracken v. Penn- 
sylvania R. Co., 32 Pa. Super, 22. 


Tex.—Barron v. Houston, ete. R. 
Co., (Commn. A.) 249 SW 825; Hines 
v. Arrant, (Civ. A.) 225 SW 767; Gal- 
veston, etc., R. Co. v. Huebner, (Civ. 
A.) 42 SW 1021. 


B. C.—MacKenzie v. British Colum- 
bia Electric R. Co., Ltd., 19 B. C. 1, 15 
DomLR 530, 16 CanRCas 337, 26 West 
LR 577, 5 WestWkly 1112. 


Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR 75; 
Misener v. Wabash R. Co., 12 Ont. L. 
cL, CeOntywirr. Gb, 


[a] Rule applied.—(1) Where 
plaintiff, driving a pony hitched to a 
light wagon, looked in both ‘direc- 
tions when he was about twenty-two 
feet from the track, and could see the 
track a distance of about one hun- 
dred and fifty feet, and seeing no ap- 
proaching engine, attempted to cross, 
and was struck by an electric engine 
observed approaching about seventy- 
five feet away when he was on the 
track, his contributory negligence in 
not looking again sooner than he did 
was for the jury. High v. Waterloo, 
etc., R. Co., 195 Iowa 304, 190 NW 331. 
(2) Where a traveler, on reaching a 
point about five hundred feet from the 
railroad track from which he could 
see in one direction some seven hun- 
dred feet along the tracks to a rail- 
road station, looked in that direction 
for oncoming trains and saw nothing 
and again looked in the same direc- 
tion on reaching a point about eighty 
feet from the tracks and saw noth- 
ing, after which he did not look again 
in that direction, his attention being 
occupied in listening for trains from 
the opposite direction the view of 
which was obstructed, and’a flagman 
stationed at the crossing, upon whom 
the traveler had been accustomed to 
rely, -gave no warning, it is for the 
jury to say, in an action for injuries 
caused by being struck by a light en- 
gine coming from the direction in 
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puted evidence shows that the person injured before 


at a place where he could not see 


and then attempted to make the crossing without 
looking or listening for the approach of a train, the 
question of contributory negligence is one of law 
and should not be submitted to the jury.** 
has been held that, where there is nothing to obstruet 


And it 


traveler and he looks only in one 


direction before crossing the track and is struck by 
a train coming in the other direction, the question 


is one for the court.*4 


which he first looked, whether he was 
negligent in not looking once more. 
Elias v. Lehigh Valley R. Co., 226 N. 
Y. 154,123 NE 73. (3) Whether a per- 
son of ordinary prudence, having 
reached the conclusion that his pru- 
dent course was to drive over the 
track ahead of a train, would then 
have given his whole attention to car- 
rying out the course he had decided 
upon and not have again looked to- 
ward the train, or would have ‘di- 
verted his attention from his team 
and again looked, is a question of fact. 
Stearns v. Boston, etc., R. Co., 75 N. 
H. 40, 71 A 21, 21 AnnCas 1166. 


[b] Reversing train.—Whether a 
person seeing that an engine had 
passed the crossing to the eastward, 
and was still moving to the east when 
she was a few steps from the track, 
was guilty of contributory negligence 
in going on the track without looking 
again for the engine, or should have 
heard the engine reverse, is a ques- 
tion for the jury, the engine, while 
making a loud noise from escaping 
steam, having suddenly reversed and 
moved rapidly forward striking her 
while on the track. Berkery v. Erie 
R. Co., 55 App. Div. 489, 67 NYS 189 
[aff 172 N. Y. 686 mem, 65 NE 1113 
mem]. : 


[c] Where there are _ several 
tracks, the question whether one who 
stops, looks, and listens when cross- 
ing one of them is guilty of contrib- 
utory negligence in not stopping and 
looking and listening before crossing 
the others depends upon the particu- 
lar circumstances of the case and is a 
question for the determination of the 
jury. Wack v. St. Louis, ete., R. 


knebel_v. New York Cent., etc., R. 
Co., 127 App. Div. 345, 111 NYS 705; 


Texas, SUG he CO! 
Civ. A.) 26 SW (2d) 305; 


42. Central of Georgia R. Co. v. 
Barnett, 151 Ala. 407, 44 S 392; Green 
v. Los Angeles Terminal R. Co., 143 
or 31, 76 P 719, 101 AmSR 68, 69 P- 


43. Murtagh v. Director Gen. of 
Railroads, 271 Pa. 290, 112 A 436; 
Wojochoski v.': New Jersey Cent. R. 
Co., 10 Pa. Super. 469. 


44. Buchanan y. Norfolk, ete., R. 
Co., 99 W. Va. 326, 128 SE 652; Cline 
v. McAdoo, 85 W. Va. 524, 102 SH 218. 
See Ballard v. Chicago, etc.; R. Co., 
193 Iowa 672, 185 NW 993 (an auto- 
mobile driver who claimed to have 
looked for trains when about seventy 
feet from the track, although the evi- 
dence most favorable to her as to the 
speed of the train and the automobile 
showed that it must then have beén 
in sight, and who failed to look again 
until almost on the track, although 
she knew that when fifty feet from 
the track she could have seen a long 
way, is guilty of contributory negli- 
gence aS a matter of law). a 
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[§ 2056] (e) Crossing after Passing Trains.*® 
Whether a person is negligent in crossing immedi- 
ately after a passing train without looking or listen- 
ing for a following train or cars,*® or whether in 
such case he used due care in stopping, looking, and 
listening for approaching trains before crossing,** 
is ordinarily a question for the jury. But if uncon- 
troverted facts shown by the evidence clearly and 
indisputably establish contributory negligence, the 
question is one of law for the court.*® 


45. Where view or hearing ob- 
structed see infra § 2065. 


46. U. S.—Flannelly v. Delaware, 
ete, R. Co.,.225 U. S. 597, 32 SCt 783, 
56 L. ed. 1221; McGhee v. White, 66 
Fed. 502, 13 CCA 608. 


Ind.—Grand Rapids, etc., R. Co. v. 
Cox, 8 Ind. A. 29, 35 NE 183. 


Me.—York v.. Maine Cent. R. Co., 
84 Me. 117, 24 A 790, 18 LRA 60. 


Mass.—French v. Taunton Branch 
R. Co., 116 Mass. 537. 


Mich.—Breckenfelder v. Lake Shore, 
ete., R. Co., 79 Mich. 560, 44 NW 957. 


Mo.—Baker v. Kansas City, etc., R. 
Co,., 122 Mo. 533, 26 SW 20; Lamb v. 
Missouri Pac. R. Co., 147 Mo. 171, 48 
SW 659, 51 SW 81; Drain v. St. Louis, 
es 1 Co., 86 Mo. 574 [rev 10 Mo. 

581]; Stevens v. Missouri Pac. R. 
ren 67 Mo. A. 356. 


N. Y.—Cumming v. Brooklyn Sn 
me Cos 104° NY. 669. mem, .100NE 
855) 1 Silv.. A. 345, 21 AbbNCas_ 1; 
Carr v. New York Cent., ete. R. Co., 
60 N. Y. 633 mem; Brown v. New 
York Cent. R. Co. 32 N. Y. 597,88 
AmD 353 [aff 31 Barb. 385]; Fejdow- 
ski v. Delaware, etc., Canal Co., 12 
App. Div. 589, 43 NYS 84; Heaney Wis 
Long Island R. Co," 9 NYSt 707 [rev 
rs other grounds 112 N. Y. 122, 19 NE 


. 


Pa.—Ayers v. Pittsbure, ete., R. Co., 
201, Pa. 124,50; A958; Williamsport, 
ete., R. Co. v. Weiss, 2 Walk. 217. 


Tex.— Texas, etc, R. Co. v. Lively, 
14 Tex. Civ. A. 554, 38 SW 370. 


Wis.—Daume v. Chicago, etc. R. 
ey 72 Wis. 523, 40 NW 394, 7 AmSR 


[a] Rule applied.—Where it ap- 
ears that decedent’s attention had 
boon distracted by a train which had 
just passed, and it is at least doubt- 
ful whether he could have seen the 
train which struck him if he had 
looked, and it appears that the en- 
gine which struck him came upon 
him with great speed and almost in- 
stantly, so that it might have been 
out of his power to have avoided the 
danger, and that he was on the alert 
not long before the accident, the ques- 
tion of contributory negligence is one 
of fact for the suty. Casey v. New 
York Cent., etc., Com (SueNal Yamoe 
[aff 8 Daly 220, 6 ppNCas 104]. 


[b] Detached car following train. 
—(1) One who continued looking in 
the direction in which a train was 
moving until he observed the passage 
of the car in the rear of those at- 
tached to the engine, and then pro- 
ceeded to cross, the track and was 
struck by a car detached from the 
train while in motion, so that by its 
momentum it might pass onto a 
switch, is not guilty of negligence as 
a matter of law for. failure te look in 
the other direction from the moving 
train before crossing, but the ques- 
tion of contributory negligence is for 
the jury, since it cannot be assumed 
that as a matter of law he had reason 
to apprehend that a disconnected car 
may have been following those drawn 
by the engine, or that another train 
would so soon succeed that which had 
passed the place where he _ stood. 
Bowen v. New York Cent. R. Co., 
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agency.°° 


Hun 594, 34 NYS 540. (2) Where 
person injur ed stopped at a crossing 
while a train was passing and imme- 
diately after it passed attempted to 
cross and was struck by cars which 
had been detached from the train for 
the purpose of making a flying switch 
and which were operated without 
warning or signal and he could have 
seen the cars if he had looked in the 
direction from which they were com- 
ing, it was a question for the jury 
whether his failure to do so was neg- 
ligence. French v. Taunton Branch 
R. Co., 116 Mass. 537. To same effect 
Baker v. Kansas City, etce., R. Co., 
122 Mo. 533, 26 SW 20. (8) Where 
plaintiff, while at a crossing, before 
starting to walk down defendant’s 
main track, looked and saw an engine 
thereon behind her start in on a 
Switch, and concluded that the train 
was going upon the switch, and con- 
tinued to walk upon defendant’s main 
track and was overtaken and injured 
by cars sent up the main track in mak- 
ing a “drop switch,” it cannot be said 
as a matter of law that she was guilty 
of contributory negligence. Torrance 
v. Pryor, (Mo.) 210 SW 430: 


[c] One train following another 
at distance of one hundred feet.— 
Where one train follows another over 
a farm crossing at a distance of one 
hundred feet, the question whether a 
person injured in crossing immediate- 
ly after the passage of the first train 
was guilty of contributory negligence 
in failing to look for the second train 
is for the determination of the jury. 
Philbrook v. Aroostook Valley R. Co., 
119 Me. 599, 111 A 579. 


47. Turell v. Erie R. Co., 63 App. 
Div. 619, 71 NYS 502; Puff v. Lehigh 
Valley Rs iCo.,. TiS ons. ot 24 NYS 
1068; Pennsylvania R. Co. v. Fortney, 
90 Pa. 323; Wolfe v. Pennsylvania R. 
Co., 22 Pa. Super. 335. 


48. Abbett v. Chicago, etc., R. Co., 
30 Minn. 482, 16 NW 266. 


49.. Conn.—Sullivan v. New York, 
ete, R.Co., 73. Conn. 203,047 A Lot 


Ida.—Wheeler v. Oregon R., ete., 
Co., 16 Ida. 375;5102 P 347... 


Tlie Oe: etc., R. Co. v. Pear- 
son, 184 Ill, 386; 56 NE 633 [af 82 
THGRASNE 605]; Lake Shore, ete., R. Co 


v. Johnsen, 135 Ill. 641, 26 NE 510. 
Iowa.—Haven v. Chicago, ete., R. 
Co., 188 Iowa 1266, 175 NW 587. 
Ky.—Cincinnati, ete., R. Co. v. 
Hughes, 173 Ky. 693, 191 SW 495, 
Me.—Philbrook v. Aroostook Val- 
ley R. Co., 119 Me. 599, 111.A 579. 
Mich.—Deland v. Michigan R,. Co., 
213 Mich, 22, 180 NW <389. 
Minn.—Hutchinson v. St. Paul, 
etc., R. Co., 32° Minn. 398, os NW 212. 


Miss.—Alabama, _ etce., GOspave 
Lowe, 73 Miss. 208, 19 S tee: 


Mo.—Jennings v. St. Louis, etc., R. 
Co., 112 Mo. 268, 20 SW 490. 

N. J.—Bonnell v. Delaware, 
R, Co.,e3890 NL Je T2189. 

N. Y.—Blaiser v. New York, ete., 
R. Co, -LLOUN. Yiu Ges, ty NB) 692: 

Or.—Kirby v. Southern Pac. 
108 Or: > 290; 216 P 735. 


etc., 


Co; 
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[§ 2057] (£) Diverted Attention—aa. In General. 
Whether one injured at a crossing is guilty of con- 
tributory negligence in failing to observe the pre- 
cautions required by law when at the time his mind 
was diverted from the danger of the crossing by oth- 
er matters which might tend to excuse such failure is 
ordinarily a question for the jury,*® and this is so 
whether the diversion was caused by some act or 
omission of the company or ofsanother independent 


Pa.—Davidson vy. Lake pies etc., 
Re (Con slid eas wb Ze ay Ae Soe 

S. C—Chisolm vy. Pate ees Air 
Line R. Co., 121 S..C. 394, 114 SBE 500. 

Tex.—St. Louis Southwestern R. 
Co. v. Matthews, 34 Tex. Civ. A. 302, 
79 SW 71. ; 

Utah.—Newton v. Oregon Short 
Line R. Co., 43 Utah 219, 134 P 567. 


Wash.—Grant v. Oregon R., etce., 


Co./ 545 Wash.) 678,103) Po Idee 25 
LRANS 925. 
[a] Rule applied.—Where a per- 


son, as he approached a crossing of 
a railroad having a single track and 
infrequent trains, saw the train, with 
the rear toward him, going apparent- 
ly in an opposite direction, and was 
deceived by appearances, and his at- 
tention distracted by the actions of 
persons at a distance attempting to 
warn him of his danger from the 
train, which was backing rapidly and 
quietly toward him, it should be left 
to the jury to say whether there was 
want of proper care. Bonnell v. 
Delaware, ete., R. Co, 39.N. J. Le 189: 


50. Ida—Wheeler v. Oregon R., 
ete.;, Co.) U6 Wdajsdio.0! 02 347. 


Iowa.—Butterfield v. Chicago, ete., 


RR. Coz, £93" Lowa! 323. 185, NIW) bd 
Haven v. Chicago, etc., Rio Coy, 4188 
Iowa 1266, 175 NW 587. 


y= Cincine ntl! Cter,, Rae Cos 
Hughes, 173 Ky. 693, 191 SW 495. 


Miss.—Alabama, ete, R. Co. v. 
Lowe, 73 Miss. 203, 19 S 96. : 


Wash.—Grant v. Oregon R., 
Co., 54 Wash. 678, 
LRANS 925. 


[a] Rule applied.—W here one 
who has ample time to cross a track 
before an approaching train several 
hundred feet away becomes alarmed 
by outcries and commotion in a 
crowd near the track and becomes so 
terrified and confused as to become 
incapable of action and is injured 
by collision with the train, the ques- 
tion of contributory negligence is for 
the jury... Alabama, ete. Ri Covey 
Lowe, 73 Miss. 2038, 19 S 96. 


[b] Attention distracted by per- 
son calling to  plaintiff—Where 
plaintiff had occasion to cross the 
track, and his attention was attract- 
ed in the opposite direction from 
whence the train was coming by per- 
sons hallooing to him, his failure to 
look for an “approaching train was 
not contributory negligence as a mat- 
ter of law. Cincinnati, etc., R. Co 
Hughes, 173) Koy 6938, i91 Sw 495, 


[ec] Frightened team.—W here 
plaintiff alighted from a carriage 
close to a crossing, and the team be- 
came frightened by the _ engine’s 
backing a train toward the crossing, 
and her attention was absorbed by 
the team, and she backed onto the 
crossing and was struck by the train, 
she was not guilty of contributory 
negligence as a matter of law in not 
stopping, looking, and listening for 
the train, although it was in plain 
sight, and this even though the dan- 
ger from the team resulted from no 
negligence or wrongful act of defend- 
ant. Wheeler’ v. Oregon Ri, etc., Co, 


6tCs 
103. BP L1263: 25 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 2058] bb. Attention Attracted by Other Trains, 
Whether a person is negligent 
in failing to observe the approach of a train or cars 
by which he is injured while his attention was at- 
tracted to other trains, cars, or engines as a source 
of danger is ordinarily a question of fact for the 
determination of the jury from all the circumstances 
attending the case,®* especially where there are other 
occurrences at the same time of a character to dis- 


Cars, or Engines.®1 


tract his attention.*? 


16 Ida. 375, 102 P 347; Grant v. Ore- 
gon R., etc., Co., 54 Wash. 678, 103 P 
1126, 25 LRANS 925. 

51. Where view or hearing’ ob- 
structed see infra § 2066. 


52. U. S—Flannelly v. Delaware, 
GtG. ot. CO.,.220 Us S. 09%, 32, 5Ct aes, 
56 L. ed. 1221 [rev 172 Fed. 328, 97 
CCA 112 (rev 164 Fed. 303)]. 


Ill.—Chicago, etc., R. Co. v. Pear- 
son, 184 Ill. 386, 56 NE 633; Lake 
Shore, ete., R. Co. v. Johnsen, 135 
Ill. 641, 26 NE 510. 


Iowa.—Butterfield v. Chicago, etc., 
Ry io; 93! Towa 323; 186 NW 151. 
Me.—Philbrook v. Aroostook Valley 
Ry, Co., 119 Me. 599, 121 A: 579. 
Mich.—Deland y. Michigan R. Co., 
213 Mich. 22, 180 NW 389. 
Minn.—Hutchinson v. St. Paul, etc., 
R. Co., 32 Minn. 398, 21 NW 212. 
Mo.—Jennings v. St. Louis, 
R. Co., 112 Mo. 268, 20 SW 490. 
N. J.—Corse v. Philadelphia, etce., 
PteOO.,. OSeN. Je Lee 348~ 98: tA. 6532 
N. Y.—Blaiser v. New York, etc., 
Eo” 110 N. Y. 638 mem, 17 NE 


etc:, 


Or.—Kirby v. Southern Pac. Co., 
1087 Or. 290° 310) 216 P 735 Lett Cye]: 


Pa.—Davidson v. Lake Shore, etc., 
m. Co. 271 Pa. 522,33 A 86. 


Utah.—Newton v. Oregon Short 
Line R. Co., 43 Utah 219, 184 P 567. 


Compare Belz v. Chicago, ete. R. 

o., (Nebr.) 228 NW 617 (a diverting 
eircumstance of a freight train pass- 
ing deceased just previous to his be- 
ing struck by a lone engine is not 
sufficient to justify the submission 
of the case to the jury, in the absence 
of any evidence that he could not see 
or hear the approaching engine be- 
fore crossing the railroad track). 


[a] Rule applied.—(1) Where a 
person about to cross a railroad ata 
crossing looked both ways and saw 
no train in sight except a switch 
train backing across the highway on 
the southerly track, and after cross- 
ing three or four tracks a distance of 
fifty feet his progress was arrested 
by the switch train, and while wait- 
ing for it to move he was struck by 
another train which approached 
without giving any of the statutory 
signals, and the evidence is that at 
nighttime plaintiff could have seen a 
hundred feet in the direction from 
which the train came, the facts do 
not as a matter of law disclose con- 
tributory negligence on the part of 
plaintiff, and a nonsuit is improperly 
granted. Blaiser v. New York, etc., 
COs, 210) Nays. 638amom, 17 NE 
692. (2) In an action for the death 
of an automobile driver, it was a 
question for the jury whether or not 
the ringing of a bell of another en- 
gine, and the sight of a train, was 
such an influence as would divert the 
attention of decedent as an ordinarily 
prudent person, and whether or not, 
if there was such diverting influence, 
decedent was excused for looking 
north instead of south during the 
passage of the automobile over the 
last fifty-five feet before reaching the 
track, in which space the colliding 
train was visible, had he looked. 
Kirby v. Southern Pac. Co., 108 Or. 
290, 216.P 735. * 
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for the jury.°4 


53. Chisolm v. Seaboard Air Line 
R. Co, 220 S.C. 3044S 500% 
[a] Thus, where, as a pedestrian 


approached railroad tracks at an an- 
gle, a north bound train was slowing 


down and stopping at a depot direct-. 


ly in his line of vision, and the bell 
was ringing, and men and women 
were moving about the train and sta- 
tion, and he may have been also con- 
fused and distracted from looking in 
another direction by shouts and ges- 
tures of the trainmen in a vain ef- 
fort to call his attention to a south 
bound train in front of which he 
stepped, he was not as a matter of 
law guilty of such conscious or reck- 
less disregard of duty as charged 
him with contributory willfulness in 
failing to look in the direction of 
such train. Chisolm vy. Seaboard Air 
Line R. Co., 121 S. C. 394, 114 SE 500. 


54. Artz v. Chicago, ete., R: Co., 
44 Iowa 284; Goff v. Atlantic Coast 
Tang RCo, 1279 Ne. C, 92169102) (Sm 
320. 


[a] Conflicting’) evidence.—W here 
there is a conflict in the evidence as 
to what were the exact conditions 
with respect to sight and hearing at 
the time of the accident, these being 
what the case turned on, they can be 
determined only by the’ jury. Ka- 
sarda v. Lehigh Valley, etc., R. Co., 
222 Pa. 146, 70 A 943. To same ef- 
fect Robertson v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 264 SW 443; 
McKerall vy, St. Louis-San Francisco 
R. Co., (Mo. A.) 257 SW 166. 


55. U. S.—Baltimore, etc., R. 
v. Goodman, 10 F. (2 a) 58 [rev on 
other grounds 275 U. S. 66, 48 SCt 24, 
72 L. ed. 167]; Baltimore, etc., R. Co. 
v. De Leone, 289 Fed. 201; Delaware, 
ete., R. Co. v. Rebmann, 285 Fed. 317 
[aff 275 Fed. 1009]; Beckham _ v. 
Hines, 279 Fed. 241; Quereau v. Le- 
high Valley R. Co., 270 Fed. 826 [aff 
289 Fed. 767]; McGrath v. Philadel- 
phia, ete.,, R. Co., 166 Fed. 332 [aff 
181 Fed. 687, 104 CCA 585]; North- 
ern Paes Re Cos Vv. Austin, 645 Fed: 
Ziel, eam OCAS (97; 


Ala.—Central of Georgia R. Co. v. 
Pope, 127 S 8365. 


Ariz.—Southern Pac. Co. v, Tom- 
linson, 4 Ariz. 126, 33 P 710. 
Ark.—Louisiana, ete. R. Co. v. 


Woodson, 127 Ark. 323, 192 SW 174. 


Cal.—Bilton y. Southern Pac. R. 
Co., 148 Cal. 443, 83 P 440; Strong v. 
Sacramento, etc., Ryo. Cl Cal B2.o1 
Warren y. Southern California R. Coz; 
6 Cal. Unrep. Cas. $35)67, PA; Krause 
v. Rarity, (A.) 285 P 879; Krause v. 


Rarity, (A.) 283 P 886; Robbins v. 
Southern Pac. Co., (A.) 283° P3850; 
rite v. Davis, 55 Cal. A. 565, 203 P 
07 

Del.—Philadelphia, etc., R. Co. v. 
Buchanan, 25 Del. 202, oes A 776. 


Fla.—Louisville, et (COR 4% 
English, 78 Fla. 211, $3 s "819. 


Ga.—Reed v. Southern R. Co., 
Ga. A. 550, 140 SE 921. 


Hawaii.—Andrade v. Oahu R.,, etc., 
Co., 27 Hawaii 381. 


Ill.—Moore v. SC EY. etc., R. 
Co., 295 Ill. 68, 128 NE 72 


Peietrnion Tract. ies v. McTur- 
nan, 76 Ind. A, 4, 129 NE 404, 


Iowa.—Rastede v. Chicago, 


37 


etc., 
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[§ 2059] (g) View or Hearing Obstructed—aa. 
Whether the view or hearing of a per- 
son injured at a railroad crossing was obstructed 
at the time of the injury is ordinarily a question 
And where this condition was shown 
to exist at the time of the injury, it is also ordinarily 
a question for the jury whether the person injured 
was in the exercise of due care in attempting to pass 
over the ecrossing,®® and it has been so held where 


R.. Co., 203 Iowa 480, 212: NW : 7515 
Anderson vy. U. S. Railroad Adminis- 
tration, 203 Iowa 715, 211 NW 872; 
McKern v. Wabash R. Co., 195 Iowa 
410, 192 NW 152; Lutz v. Davis, 195 
Iowa 1049, 192 NW 15; Dombrenos 
v. Chicago, etce., R. Co., 194 Iowa 
1161, 191 NW 158, 174 NW 596; Artz 
v. Chicago, etc., R. Co., 44 Iowa 284. 


Kan.—Atchison, etc., R. Co. v. Hill, 
SvKan, 139,45. P bei 


Ky.—Eskridge v. Cincinnati, etc., 
RR. Co., 89 Ky. 367, 1220S W  5s07 
KyL 557, _ 


Md.—Western Maryland R. Co. v. 
Kehoe, 86 Md. 43, 37 A 799. 


Mass.—Hanks vy. Boston, ete., R. 
Co., 147 Mass. 495, 18 NE 218; Cleaves 
v. Pigeon Hill Granite Co., 145 Mass. 
541, 14 NE 646. 


Mich.—West y. Detroit Terminal 
R. Co., 229 Mich, 590, 201 NW 955; 
Hudson vy. Grand Trunk Western R. 
Co., 227 Mich. 1, 198 NW 339; Mohr- 
lock v. Detroit, ete., R. Co., 223 Mich. 
586, 194 NW 592; Crane v. Michigan 
ae R. Co., 107 Mich. 511, 65 NW 


Minn.—Turner v. Minneapolis, otee 
R. Co., 164 Minn. 335, 205 NW 213 
Hendrickson v. Great Northern R. 
Co., 49 Minn. 245, 51 NW 1044, 32 
AmSR 540, 16 LRA 261. 


Miss.—Louisville, ete. R. Co. vy. 
Crominarity, 86 Miss. 464, 38 S 633. 


Mo.—Shaffer v. Chicago, etec., R. 
Co., 300 Mo. 477, 254 SW 257 [aff 263 
U. 8. 687 mem, 44 SCt 228 mem, 68 L. 
ed. 507 mem]; Kenney v. Hannibal, 
CIWMCOA Ste KOLO, 105 Mo. 270, 15° SW: 983, 
16 SW 837; Donohue vy. St. Louis, 
etc., R. Co., 91 Mo. 357, 2.SW 424, 3 
SW 848; Roques v. Butler County R. 
Co., (A.) 264 SW 474; Goben v. Quin- 
cy, etc., R. Co., (A.) 255 SW 3827 [cer- 
tiorari quashed 254 SW 846]; Hamm 
v; (Chicago, “etes -RanCo.. 21 a NioneAS 
460, 245 SW 1109 [transf 235 SW 
1046]; Dudley v. eee BR. Co., 16% 
Mo. A. 647, 150 SW 737 


Mont.—Stroud v. Chicazs, etc., R. 
Co., 75 Mont. 384, 243 P 1089; Everett 
v. Hines, 64 Mont. 244, 208 P 1068. 


Nebr.—Crabtree v. Missouri Pac. 
R. Co., 86 Nebr. 33, 124 NW 9382, 136 
AmSR’ 663. 


N. H.—Smith v. Boston, ete, R. 
a 70 N. H. 53, 47 A 290, "85 AmSR 


N. J.—Pettit v. Pennsylvania R. 
Co., 3 Ns J. Mise. 90, U27 A L732 


N. Y.—Oldenburg v. New York 


Cent., etc., R. Co., 124 N. Y. 414, 26 
NE 1021; Salter v. Utica, etc., R. Co., 
88 N. Y. 42; Woodworth v. New 


York Cent., etc., R. Co., 55 App. Div. 
23, 66 NYS) 1072 [aff 170 N. Yo 589 
mem, 63 NE 1123 mem]; Haywood 
v. New York Cent:, etcs) Ri Co., "13 
NYS 177 [aff 128 N. Y. 596 mem, 28 
NE 251 mem]. 


N. C.—Lee v. Southern R. Co., 180 
N. C. 413, 105 SH 15; Brown vy. At- 


lantic Coast Line R. Coss LL Nee: 
266, 88 SE 329; Inman v. North 
123, 62 SE 


Carolina, R2'Co.,7149) N:) C! 
He 


D.—Pendroy v. Great Northern 

R. oes LION.) Drc43sy) L137 NWapel 
Oh.—Ohio Electric R. Co. v. W sine 
gertner, 93 Oh. St. 124, 112 NE 203; 
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the evidence is conflicting,®* where reasonable men 
might well draw different conclusions from the evi- 
dence relating to the question of contributory neg- 
ligence,®? or where there is an absence of any af- 
firmative evidence tending to show that the person , 
injured failed to exercise ordinary care for his own 
But where the testimony of plaintiff and 
of his own witnesses shows that he was guilty of 
sheer recklessness in attempting to pass over the 


safety.°® 


crossing under the circumstances 


time, the case should not be submitted to the jury.*® 


[§ 2060] bb. Whether Person Failed To Stop, 
Whether a person injured at a 
crossing at which his view or hearing was obstructed 
stopped, 


Look, and Listen. 


looked or listened,®° or 


Tae Vireo Co.) 20 OhsiCivieCt, 


Or.—Kirby v. Southern Pac. 
108. Or,-' 290, 216 P 735. 

Pa.—Neuman vy. Reading Co.,* 283 
Pa. 416, 129 A 450; Beach v. Penn- 
sylvania Re Co,, 212 Pa. 567, 61 A 


Cos; 


S. C.—Reynolds Tobacco Co. v. At- 
Jantic;Coast Limes Rs Coy 131" S.4 C. 
208, 126 Si 449. 

S. D.—Morrissey v. Chicago, 
R. Co., 226 NW 731. 

Tenn.—Louisville, ete., R. Co. v. 
Pager mnite, 112 Tenn. 185, 79 SW 


etc; 


Tex.—Kirksey v. Southern Tract. 
Co., 110 Tex. 190, 217 SW. 139 [rev 
(Civ. A.) 181 SW 545]; Galveston, 
ete., R. Co. v. Duty, (Commn. A.) 277 
SW 1057 [aff (Civ. A.) 267 SW 744]; 
Galveston, ete., R. Co. v. Leifeste, 
(Civ. A.) 8 SW. (2d) 764 [aff (Commn. 
A.) 23 SW (2d) 1061]; Chicago, etc., 
R. Co. v. Steele, (Civ. A.) 264 SW 
503; St. Louis, etc., R. Co.. v. Wat- 
kins, (Civ. A.) 245 SW 794; Payne v. 
Wallis, (Civ. A.) 281 SW 1114; St. 
WOWISs VEtChUL Re CO. Vs Summers, 51 
Tex. Civ. A. 133, 111 SW 211. 


Utah.—Evans vy. Denver, 
Conn27:8: P8309. 


Vt.—Sherwin y. Rutland R. Co., 74 
Vt. 1, 51 A 1069. 


Va.—Chapman v. Hines, 134 Va. 
274, 115 SH 378; Perkins v. Director 
Gen. © of Railroads, 133.4 Vasz 242, 112 

Ny be ee v. 
Electric R. Co., 118 Wash. 4, 202 P 
264; Smith v. Inland Empire R. Co., 
114 Wash. 441, 195 P 236. 


Wis.—Morey  v. Lake Superior 
Terminal, etc., Co., 125 Wis. 148, 103 
NW 271. 

Ont.—Bennett v. Grand Trunk R. 
Co., 7 Ont. A. 470. 


[a] Control of car before enter- 
ing track.—On evidence that dece- 
dent, who ‘approached a_ crossing 
where his view was obstructed by 
stockyards and freight cars, was 
driving his automobile, with whose 
operation he was familiar and which 
was in good condition, at a speed of 
only six or seven miles an hour, 
meanwhile looking and listening for 
a train, it cannot be said as a mat- 
ter of law that he was guilty of con- 
tributory negligence with respect to 
the control of the car before enter- 
ing the track zone. Zellmer =v. 
Hines, 196 Iowa 428, 192 NW 281. 


[b] Leading team across tracks. 
—Where a person approaches a grade 
crossing, and, finding his view cut off, 
stops, alights, goes ‘on the tracks, 
and. with a view of eleven hundred 
feet along the tracks, looking sees 
nothing, and then, returning to his 
seat on the wagon, drives across the 


éetc., R. 


Puget Sound 
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existing at the 


looked, and 


tracks, and is struck and injured by 
a car, the question of contributory 
negligence in not leading his team 
across the tracks should be submit- 
ted to a jury. Prutzman v. Lacka- 
wanna, etc., R. Co., 57 Pa. Super. 313. 


[c] Where it is doubtful whether 
approaching train could have been 
seen by the person injured owing to 
the existence of obstructions, the 
question of contributory negligence 
is for the jury, although there is no 
direct evidence that the person in- 
jured did look and listen for the 
train, Lewis v. Erie R. Co., 105 App. 
Div. 292, 94 NYS 765; Enders v. Lake 
Shore, ete., Re COs! 2 NYS 719 [aft 
117 N. Y. 640 mem, 22 NE 1130 mem]. 


[d] Whether omission to wait un- 
til certain that puffing heard by 
plaintiff was not from engine ap- 
proaching on defendant’s track is 
negligence is a question for the jury. 
Coffee v. Pere Marquette R. Co., 139 
Mich. 378, 102 NW 953. 


[e]. Evidence held sufficient to go 
to jury.—Freeman v. West Jersey, 
ete, R. Co. CN. J. Sup.) 149 A 40; 
Moseley v. Atlantic Coast Line i 
Co., 197 N. C. 628, 150 SE 184; Jack- 
son v. Atlantic Coast Line R. Co., 181 
INCL oH LOG RS Heo bs 


56. U. S.—Atchison, etc., R. Co. v. 
McClurg, 59 Fed. 860, 8 CCA 322. 

Ala:i—Central of Georgia R. Co. v. 
Pope, 127 S 835 


Tl1.— Althoff Vv. Illinois Cent. 
Co., 227 Tll. A, 417; Plante v. Illinois 
Cent. R. Co., 148 Til. A. 609. 


Minn:—Fink v. Northern Pac. R. 
Co., 162 Minn. 365, 203 NW 47. 


Mo.—Hoff v. Wabash R. Co., 254 
SW 874 [certiorari den 263 U. S. 716 
mem, 44 SCt 137 mem, 68 L. ed. 522 
mem]. 


57. Peterson v. Great Northern R. 
Co., 159 Minn. 308, 199 NW 3; Flan- 
nagan v. St. Louis-San Francisco R. 
Co., (Mo. A:) 297 SW ‘4638; Davis v. 
McCall, 188 Va. 487, 113 SE 8385. 


58. Pennsylvania R. Co. v. Moffitt, 
1 F. (2d) 276; Payne v. Bowen, 200 
Ky. 171, 252 Sw 1010: ( 


59. Slusher y. Great Southern R. 
Coy, 107 Or. 68%, 2182 P 420, 


60. Louisiana, ete, R. 
Woodson, 127 Ark. 323, 192 sw. 174; 
Green v. Southern Pac. Co. 638 Cal. 
A. 194, 199 P 1059; Palmer v. New 
York Cent., etc., R. Co., 112 N. Y. 234, 
19 NE 678; Stugard y. Pittsburgh, 
etc.,; ‘R. Co., 92 Oh. St.) 318, 110 Ne 
956 [rev 3 Oh. A. 344]. 


61. Fuller v. Illinois Cent. R. Co., 
186 Iowa 686, 173 NW 187; Peck v. 
ee etc,,’ RR. 'Co.,) 2383 Pa. 402; 129 

451 


62. Louisiana, etc, RK. Co Vv. 
Woodson, 127 Ark, 323, 192 SW “474: 
Green v. Southern Pac. Co.’ 63 Cal. 
A. 194, 199 P 1059; Stugard v. Pitts- 


[§§ 2059-2061 


~ 


listened,*! before attempting to make the crossing, 
is ordinarily a question for the jury, as for instance, _ 
where the failure to do so cannot be said to be un- 
disputed®? or to be the necessary conclusion from 
undisputed facts.°* 


[§ 2061] ec. Whether Failure To Stop, Look, and 
Listen Was Contributory Negligence. 
risdictions where the stop, look, and listen rule is 
held to be absolute and its violation negligence per 
se,®4 it is ordinarily a question for the determination 
of the jury under all the circumstances of the case 
whether failure of one injured at a crossing at which 
his view or hearing or both were obstructed was 
guilty of contributory negligence in failing to stop,*® 


Except in ju- 


burgh, ete., R. Co., 92 Oh. St. 318, 110. 
NE 956 [rev 3 Oh. A. 344]. 


[a] Contradiction by physical evi- 
dence.—In an action against a rail- 
road. company for the death of a 
pedestrian at a crossing, where the 
evidence was conflicting as to wheth- 
er deceased’s view was unobstructed, 
and as to how light it was at the 
time, and the jury visited the scene 


‘at a, time in the evening when the 


amount of light was about the same 
as at the time of the accident, and ob- 
served the placing and movement of 
trains, it was for the jury to deter- 
mine whether the physical facts 
demonstrated a situation compelling 
the conclusion of deceased’s contribu- 
tory negligence through failure to 
look and listen for the approaching 


car. Green v. Southern Pac. Co., 538 
Cals vA. 194,199 P1059; 

63. Stugard v. Pittsburgh, etc., R. 
Co., 92 Oh. St. 318, 110 NE 956 [rev 


3 Oh, A. 344]. 


64. See supra § 2052 note 62. 
65. U. S.—Pearce v. Humphrys, 
34 Fed. 282. 


Ark.—Wisconsin, ete., Lumber Co. 
v. Brady, 157 Ark. 449, 248 SW 278. 


Cal.—Gregoriey v. Northwestern 
Pac. oR. Co.) 95 Cal. pA 4285 2733P ee 
McClure y. Southern Pac. Co., 41 Cal. 
A. 652, 183) P 248; 


Pe ricn as! etc. mn. ‘Cow v. Lane, 
LO" TIT. Tb; 22) NB 513. 

Iowa.—Dombrenos y. Chicago, ete., 
R. Co., 174 NW te 

Kan.—-Chicago, Ris We ' CoM ave 
Hinds, 56 Kan. 758. S? P 993. 


Mo.—Pierson yv. Missouri Pac. R. 
Co., 275 SW 561; Sandry v. Hines, 
(A.) 226 SW 646 [quashed sub nom, 
State v. Bland, 237 SW 1018}. 


N. J.—Danskin v. Pennsylvania R. 
COL 88UNo Je bees So APTOOG: 

N; -Y.—-Brooks) iv. Hirie -R.eCo.s- 107 
App. Div. 290, 164 NYS 104 [den rearg 
163 NYS 1111). 


N. C.—Perry v. Norfolk Southern 
R.:Co., 180 N. C. 290,:104 SH 673. 


N. D.—Pendroy v. Great Northern 
RB Co; LON: ase. iy INV pode 


5. C.—R. J. Reynolds Tobacco Co. 


v. Atlantic Coast Line R. Co., 131 S. 
C. 208, 126 SH 449. 
Tex.—Michalke y. Galveston, etc., 


R. Co., (Civ. A.) 27 SW 164. 
Wash.—Kent v. Walla Walla Val- 


ley R. Co., 108 Wash. 251, 183 P 87; 

Hines vy. ‘Chicago, etc., R. o:, 105 

Wash, 178,),177 P..'795. 
Wis.—Worsley  v. Johnson, 172 


Wis. 325, 178 NW 457; Bower v. Chi- 
ease, etc., EY IOOs wo! Wis. 457, 21 NW 


[a] Illustration.—Plaintifft and 
his daughter were riding in an auto- 
mobile driven by the daughter, when 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2061] 


or to stop and look,®® or to stop and listen,*? or to 
look and listen,°’ or to stop, look, and listen,*® be- 
fore attempting to pass over the crossing. 
less, the cireumstances may be such that the exist- 
ence of contributory negligence becomes a matter for 
the determination of the court and not for the 
jury,7° as where it is conclusively shown that the 


they approached a public crossing 
over defendant’s railroad without 
knowledge that defendant was 
switching near the crossing. The 
view of persons approaching the 
crossing was obstructed by build- 
ings. Plaintiff and his daughter 
testified that they looked and lis- 
tened for trains, but heard none, 
and that just before reaching 
the crossing the gear was changed 
from high to low speed, and the 
noise made by the automobile was 
about the same as that of an ordi- 
nary lumber wagon going at the same 
speed, about five miles an hour. The 
train which collided with the auto- 
mobile was ‘being backed over the 
erossing. It was held that plaintiff 
and ‘this daughter were not negligent 
as a matter of law in not stopping 
before making the crossing, under 
the rule that a person in passing over 
a public railway crossing is bound 
only to use care commensurate with 
the known and reasonably appre- 
hended danger. Pendroy v. Great 
Northéerny R. Co,, 1%, N.. D: 433, 117 
NW 531. 


66.. Pratt v. Chicago. etc., R: Co., 
98 Towa 563, 67 NW 402. 

67. Van Auken v. Chicago, etc., 
R. Co., 96 Mich. 307, 55 NW 971, 22 
LRA 33; Petry v. Hines, 117 Wash. 
ep, 200 P1077. 

68. Cal.—White v. Southern Pac. 
Co., 122 Cal, 305, 54 P 956. 

Ga.—Seaboard Air-Line R. Co. v. 
Sarman, 38 Ga. A. 637, 144 SE 810. 

Ill—Winn vy. Cleveland, etc., R. 
Co., 143 Ill. A. 71 [aff 239 Til. 132, Si 
NE 954]. 

Ind.—Pittsburgh, etc Co.) V. 
Burton, 139 Ind. 357, 37 NB 150, 38 
NE 594. 

Iowa.—Platter v. Menieise pelle? etc., 


R. Co., 162 Iowa 142, 143 NW 992; 

Laverenz v. Chicago, ’ete., IR. Co., 56 

Iowa 689, 10 NW so: 
Minn.—Woehrle Minnesota 


Transfer R. Co., 82 Min, 165, 84 NW 
791, 562 LRA 348. 


N. H.—Smith v: Boston, etc., R. 
Co., 70 N. H. 53, 47 A 290, 85 AmSR 
596. 

N. J.—Napodensky v. West Jersey, 
CtCyn Lae COs, SO. Neo udkge ls 2oa0,,.08 pA 
1033. 

N. Y.—Van Nostrand v. Long Is- 
Jand, ete., R. Co., 51 App. Div. 608, 
64 NYS 77. 


Tenn.—Louisville, etc. R. Co. v. 
Satterwhite, 112 Tenn. 185, 719 SW 
106. 

Tex.—Galveston-Houston WHlectric 


R, Co. -v.. Patella, 
615. 

[a] Where noise of flour mill 
drowned that of an approaching train 
and cars on a Sidetrack obstructed 
the view of it, it is a question for the 
jury whether a person driving across 
the track was negligent in failing to 
Jook and listen for the train. Louis- 
ville, etc., R. Co. v. Satterwhite, 112 
Tenn. 185, 79 SW 106. 

69. U. S.—New York, etc., R. Co. 
v. Moore, 105 Fed. 725, 45 CCA 21; St. 
Louis, etc., RoCoruys Barker, 17 Fed. 
810, 23 CCA 475 [aff 172 U.S. 643, 19 
sect 879, 438 L. ed. 1181]; Cincinnati, 
etc., R. Co. v. Farra, 66 Fed, 496, 13 
CCA 602. 

Cal.—Hoffman vy. 
Go., CA.) 279 RB) 474. 


(Civ. A.) 222 SW 


Southern Pac. 


RAILROADS 


Neverthe- 


itself.73 


I1l.—Illinois Cent. R. Co. v. Fishell, 
32 Dll. A: 41. 


Ind.—Cleveland, etc, R. Co. 
Penketh, 27 Ind. ‘A. 210, 60 NE ios: 
Iowa.—-High v. Waterloo, etc., 


Co., 195 Iowa 304, 190 NW 381; head 
Vv. Chicago, etc., R. Co., 74 Iowa 188, 
37 NW 149; Nosler v. Chicago, etc., 
R: Co.5 78 Towa 268, 34° NW 850. 
Kan.—Atchison, ete, R. Co 
Powers, 58 Kan. 544, 50 P 452; one 
cago, ete a ee Vv. Williams, 56 Kan. 


333, 43 P 2 
Ky. fisted Cent. R. Co. v. Mizell, 
100 Ky. 235, 38 SW 5, 18 KyL 788. 


La.—Draiss v. Payne, 158 La. 652, 
104 S 487; Holstead v. Vicksburg, 
etc., R. Co. 154 La. 1097, 98'S pee 


Miss.—Louisville, ete., R. Ve 
Crominarity, 86 Miss. 464, 38 S 3. 


Mo.—Petty v. Hannibal, etc, R. 
Co., 88 Mo. 306; Shirley v. Kansas 
City Southern R. Co., 221 Mo. A. 1158, 
298 SW 125;. Mayes VASE: Louis, ete., 
RR. by ll. Mo. A. 140. 


N, Y.—Judson v. Central Vermont 
R. Co., 158 N. Y. 597, 58 NE 514 [rev 
91 Hun 1, 36 NYS 83]; Davis v. New 
YorkCent. ete: ona. 47 Ny Yeao0s 
Mackay v. New York Cent. R. Co., 35 
N. Y. 75 (it is not necessary to stop 
where to do so would afford no pro- 
tection); Brooks v. Erie R. Co., 177 
App. Div. 290, 164 NYS 104 [den 
rearg 163 NYS 1111]. 


N. C.—Alexander v. Richmond, etc., 
R,-Co.,, 112 N.C.) 720, 16. SH-896. 


Oh.—Cleveland, ete., R. Co v. Sivey, 
272 Oh Cis ClM2 48: ‘ 


Tex.—Texas, etc., R. Co. v. Ander- 
son, 2 Tex. A. Civ. Cas. § 203. . 


Utah.—Peck v. Oregon Short Line 
R. Co., 25 Utah 21, 69 P 153 


Va.—Southern R. Co. v. Bryant 95 
Va. 212, 28 SH 183. 


“Tt cannot be determined as a mat- 
ter of law that a stranger traveling 
upon a highway over which a rail- 
road erosses, the existence of which 
he is unaware, is guilty of contribu- 
tory negligence because he fails to 
stop, look and listen, where the track 
is obscured and there is nothing to 
indicate its presence or warn him of 
its existence.” Harwood v. Missouri 
Pac. R., Co., 118 Kan. 332, 234 P. 990, 
40 ALR 1305. 


[a] It is not duty of automobile 
truck driver, as a matter of law, to 
stop before going on blind railroad 
crossing, especially in view of Code 
(1919) § 8959, and Acts (1922) ¢ 335. 
Chesapeake, etc., R. Co. v. Crum, 140 
Va. 333, 125 SE 301. 


70. U. S.—Baltimore, etc., R. Co. 
v. Goodman, 275 U.S. 66; 48 SCt 24, 
72 I. ed. 167,56 ALR 645 [rev 10 Ee. 
(2d) 58]; Rernherder v. Baltimore, 
etc., R. Co., 243 Fed. 21, 155 CCA 551 
[aff 234 Fed. 405]. 


Ala.—Gothard v. Alabama Great 
Southern R. Co., 67 Ala. 114. 


Cal.—Koster v. Southern Pac. Co., 
207 Cal. 753, 279 P 788; Griffin v. San 
Pedro, ete., R. Co., 170 Cal. 772, 151 
P 1282; LRA1916A 842; aa Vv. 
Pacific Electric R. Cox 10 Cal. A. 397, 
LOA Tbs 


Del.——Owens v. Wilmington, 
Tract:'Co., 81 Del. 475, 117 A 454. 


Ind.—Cleveland, etc., R. Co. v. Pace, 
179 Ind. 415, 101 NE 479; qo utexile 
ete., R. Co. v. Williams, 20 Ind. A SG: 
51 NE 128. 


etc, 
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person injured could have seen and heard the ap- 
proaching train and have avoided the injury,7! or 
where the existence of contributory negligence is 
the only conclusion deducible by reasonable minds,7” 
and notwithstanding the obstructions to sight or 
hearing were caused or permitted by the railroad 


Kan.—Johnson y. Missouri, etc., R. 
Co., 110 Kan. 378, 204 P 727. 


Me. —Robinson v. Rockland, ete., St. 
R. Co., 99 Me. 47; 58 A 57. 


Mich.—West v. Detroit Terminal R. 
Co., 229 Mich. 590, 201 Lope 955; Haas 
vy. Grand Rapids, ete., + Co.3 47 Mich. 
401, 11 NW 216. 


Minn.—Bailey v. Minneapolis, etc., 
R. Co., 166 Minn. 118, 207 NW 26, 560; 
Rintala vy. Duluth, ‘etc., RR. Co., 159 
Minn. 499, 199 NW 562. 


N. J.—Sulder v. Pennsylvania R. 
Co., (Sup.) 56 A 124. 


N. Y.—Waddell v. R. Co., 98 App. 
Div. 348, 90 NYS 239 [rev on other 
grounds 184 N. Y. 530 mem, 76 NE 
1111 mem]; Thompson v. New York 
Cent., etc., R. Co., 38 Hun 16 [rev on 
other grounds 2 Silv. A. 82]. 


Oh.—Pittsburgh, ete., R. Co. v. Stu- 
gard, 3 Oh. A. 344, 21 Oh. Cir. Ct._N. 
S. 396; Pittsburgh, etc., R. Co. v. Pe- 
ters, 1-Oh. Cir. Ct. 34;,)1 Oh, Cir, Dee: 
20 [aff 17 CincLBul 247]. 


Tex.—Gulf, ete., R. Co. v. Dodson, 
3 Dex, A. (Civ. Cass so 4a 


Va.—Southern R. Co. v. Jones, 106 
Va. 412, 56 SH \155. 


71. U.S.—Baltimore, ete., R. Co. v. 
Shaw, 35 F. (2d) 410; Chicago, ete., 
R. Co. v. Biwer, 266 Fed. 965; Shatto 
v. Erie R. Co., 121 Fed. 678, 59 CCA 1; 
Neininger v. ‘Cowan, 101 Fed. 787, 43 
CGA 20. 


Ala.—Hines v. Cooper, 204 Ala. 535, 
86 S 396. 


Ind.—Cleveland, etc., 
Starks, (A.) 102 NE 279. 


Iowa.—Dean y. Chicago, etc., R. Co., 
229 NW 223. 


Kan.— Limbaugh v. Schaff, 114 Kan. 
24, 217 P 279 [reh den 114 "Kan. 476, 
218 P 1118]; Wehe v. Atchison, etc., 
ReCose ot Kan. 794, 156 P 742, LRA 
1916E 455; Atchison, ete., R. Co. v. 
Willey, 60 Kan. 819, 58 P 472. 


Minn.—Rintala v. Duluth, ete., R. 
Co., 159 Minn. 499, 199 NW nee 

Mo.—Monroe v. Chicago, etc., R. Co., 
297 Mo. 6338, 249 SW 644, 257 Sw 469. 

Oh.—Baltimore, etc., R. Co. v. Dick- 
inson, 18 Oh. Cir. Ct. N. S. 586. 

Or.—Blackburn v. Southern Pac. 
Co.,! 34 Or. 215,;55P 225. 

Vt.—Carter v. Central Vermont R. 
Cos, Fan Vie) 190) 47 A792 

72. Illinois Cent. R. Co. v. Fin- 
frock, 103 Ill. A. 232. 

73. Ind.—Evansville, etc., R. Co. v. 
Clements, 32 Ind. A. 659, 70 NE 554 


ES CO, age 


» (buildings placed by the railroad com- 


pany on its right of way). 


Kan.—Chicago, etc., R. Co. v. Wil- 
liams, 59 Kan. 700, 54 P 1047. 


M'd.—Glick v. Cumberland, etce., 
Electric R. Co., 124 Md. 308, 92 A 778. 


S. C.—Hambright v. Atlanta, etc., 
ae Line R. Co., 102 S. C. 166, 86 SH 

oO. 

Tex.—Calhoun vy. Gulf, etc., R. Co., 
84 Tex. 226, 19 SW 341. 


[a] In Mfllinois (1) this rule ob- 
tains. Fulton County Narrow Gauge 
R. Co. v. Butler, 48 Tl. A. 301. (2) 
But under the comparative negligence 
doctrine it was held: that, where the 
railroad permitted the view at a 
crossing to become obstructed by 
growth, and a train approached the 
crossing at an unusual speed, and 
without giving the statutory signals, 
it was gross negligence, and even if 
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[§ 2062] dd. Whether Person Exercised Due Care 
in Stepping, Looking, and Listening—(aa) In Gen- 
It is ordinarily a question for the jury wheth- 
er under all the circumstances one who was injured 
at a crossing at which his view or hearing was ob- 
structed used due care in looking and lisstening,’* 
or in stopping, looking, and listening,?® before at- 


eral. 


deceased was guilty of negligence in 
failing to look and listen for the train, 
such negligence was slight and woul’ 
not bar recovery. Chicago, etc., R. 
Co. v. Lee, 87 Ill. 454 


74. U. S.—Rebmann v. Delaware, 
etc., R. Co., 275 Fed. 1009 [aff 285 Fed. 
317]; Delaware, ete., R. Co. v. De- 
vore, 122 Fed. 791, 58 CCA 543 [cer- 
tiorari den 190 U. S. 561 mem, 23 SCt 
855 mem, 47 L. ed. 1184 mem]; North- 
ern Pac. R. Co. v. Spike, 121 Fed. 44, 
57 CCA 384; Hemingway v. Illinois 
Cent. R. Co., 114 Fed. 843, 52 CCA 477; 
Chicago, ete., R. Co. v. Netolicky, 67 
Fed. 665, 14 CCA 615. 


Ala.—Georgia Pac. R. 
92 Ala. 262, 9 S 230. 

Ark.—St. Louis, etc., R. Co. v. Dil- 
lard, 78 Ark. 520, 94 SW 617. 

Cal.—Warren v. Southern Califor- 
me R. Co., 6 Cal. Unrep. Cas. 835, 67 


Coi wee, 


Fla.—Louisville, ete., R. Co. v. Eng- 
‘lish, Ws laa ald, 82 S 819. 


Lanai kn dratie vi Oahu Rs .ete.. 
Co., 27 Hawaii 381. 


Ili.—Illinois Cent. R. Co. v. Scheff- 
ner, 209 Ill. 9, 70 NE 619; Chicago, 
etc., R. Co. v. Pulliam, 208 Ill. 456, 70 
; Pennsylvania Co. v. Reidy, 
: 9, 64 NE 698 [aff 99 -Il. A. 
477]; Watts v. Wabash R. Co., 219 
Til. A. 549. 


Ind.—Peirce v. Ray, 24 Ind. A. 302, 
56 NE 776. 


Iowa.—Artz v. Chicago, etc., R. Co., 


384 Iowa 153, 44 Iowa 284. 


Kan.—Chicago, aA R. Co, v. Fish- 
er, 49 Kan. 460, 30 P 462. 


Ky.—Ramsey v. Louisville, ete., R. 
Co., 89 Ky. 99, 20 SW 162, 12 Kyl 559. 


Md.—Lozzi v. Pennsylvania R. Co., 
152 Md. 508, 137A 293. 


Mass.—Hubbard v. Boston, etce., R. 
Co., 162 Mass. 132, 38 NE 366 


Mich. —Nichols ve Grand Trunk 
Western R. Co., 203 Mich. 372, 168 
NW 1046. 


‘Minn.—Howard.v. St. Paul, ete. R. 
Co., 32 Minn. 214, 20 NW 93. 


“Miss,—Hopson v. Kansas City, ete., 
R. Co., 87 Miss. 789, 40 S 872. 


Mo.—Gorman v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 28 SW 
(2d) 1023; Dickson v. Missouri Pac. 
R. Co., 104 Mo. 491, 16 SW 381; Gratiot 
Wewvissourr Pac: KR: .Co:, 16° SW: 384: 
Kenney v. Hannibal, ete., R. Co., 105 
Mo. 270, 15 SW 983, 16 SW 837. 


Mont.—Walters v. Chicago, etc., R. 
ce cae Mont. 501, 1383 P 357, 46 LRA 


Nebr.—Chicago, etc., R. Co. v. Pol- 
lard, 53 Nebr. 730, 74 NW 331. 


N. H.—Alden Speares Sons Co. v. 
Boston, jetce.,. R.. Co,, 800 IN.’ H.. 243 
116 A 343; Roberts v. Boston, ete., 
R. Co., 69 N. H. 354, 45 A 94. 


N. J.—Goodenough v. Pennsylva- 
mia Re Co.755 Ne J. 596,27 A 938T, 


N. Y.—Canning v. Buffalo, etc., R. 
Co., 168 N. Y. 555, 61 NE 901;° Mas- 
soth v. Delaware, etc., Canal Co., 64 
N. Y. 524 faff'6 Hun 314]; Tingley Vv. 
Long Island R. Co., 109 App. Div..7938, 
96 NYS 865; Flanagan v. New York 
Cent., etc., R. Co., 70 App. Div. 505, 75 
NYS 225 Taft 173 N. Y. 631 mem, 66 
NE 1108 mem]; Wiedman vy. Brie R. 
Co., 66 App. Div. 347, 72 NYS 683; 


RAILROADS ‘ 


Canfield _v. New York Cent., ete., R. 
Co, U9 NYS "839, Later iso Ney.) Olle 
mem, 35 NE 205 mem]; Boll v. Adi- 
cee R: (Coy, 4 NYS: 769; 


C.—Morrow v. North Carolina 
R. Bos 146 N. C. 14, 50 SE 158. 


N. D.—wWilliams v. Minneapolis, 
etes 'R. -Cogiat UN. slog 219, ve zileiN WN) ne oe 

Oh.—Papner y. Harmon, 12 OhNP 
NS 49. 

Pa.—Talley v. Chester Tract. Co., 
220 Pa. 393, 76 ATA. 


S. D.—Morrissey v. Chicago, etc., R. 
Co., 226 NW 781. 


Tex.—Chicago, etc., R. Co. v. Zum- 
walt, (Commn. A.) 239 SW O12; Miai- 
chalke v. Galveston, etc., R. Co., (Civ. 
A.) 27 SW 164. 


Utah.—Evans v. Denver, etc., R. Co., 
278 P 809. 


Vt.—Boyden v. Fitchburg R. Co., 
72 Vt. 89, 47. A 409. 


Va.—Purcell vy. Washington, etc., R. 
Co., 132 Va. 325, 111 SH.300. 


Wash.—Petry v. Hines, 117 Wash. 
175, 200 P 1077. 


Wis.—Hahn v. Chicago, etc., R. Co., 
78 Wis. 396, 47 NW 620. 


Ont.—Bennett vy. Grand Trunk R. 
Co., 7 Ont. A. 470. 


[a] Rule applied holding contrib- 
utory negligence a question for jury: 
(1) Where plaintiff's decedent in 
crossing defendant’s railroad track 
after looking and listening, but see- 
ing nothing, because the view was 
obstructed, was struck by a _ train 
running without warning signals and 
faster than the city ordinance al- 
lowed. Brandt 'v. Northern Pac. R. 
Co., 105° Wash. 138, 177) RP 806, 181 P 
682. (2) Where plaintiff’s husband, 
on approaching a grade crossing of 
four main tracks and two sidings, 
looked and listened four feet from 
the track, and saw the watchman in 
his box, and the night was cloudy, and 
near the crossing were glass fur- 
naces which gave out sheets of flame 
and made a great noise, and_ there 
were colored signal lights and electric 
lights within the range of view, and 
deceased was struck on the fourth 
track. Sefcik v. Pennsylvania R. Co., 
223 Pa. 348, 72 A 787, 16 AnnCas 357. 
(3) Where there was evidence that 
buildings obstructed plaintiff's view 
in the direction from which an en- 
gine without a light was approaching 
until he was within a short distance 
of the track, that his automobile was 
moving at from five to six miles an 
hour, and that he looked and: lis- 
tened and neither saw nor heard the 
engine until it struck the automo- 
bile. De Vriendt v. Chicago Great 
Western R. Co., 144 Minn. 467, 175 
NW 99> (4) A traveler driving his 
horse on a highway approaching a 
single track railroad crossing, with 
his view obstructed in both directions, 
but with reason to believe from ob- 
servations previously made in one di- 
rection that no train is coming there- 
from, and with reason to expect a 
scheduled train from the other direc- 
tion, is not guilty of contributory neg- 
ligence as a matter of law, where at 
the earliest opportunity after passing 
obstructions he first makes an atten- 
tive observation in the direction of 
the apprehended danger from the 
scheduled train, although he is there- 


by prevented from looking as carefully | 
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tempting to cross the track. 


[§ 2063] (bb) Time, Place, and Direction for 
Stopping, Looking, and Listening.’ ® 
a question for the jury whether under the particu- 
lar circumstances one who was injured at a railroad 
crossing at which his view or hearing was obstructed 
exercised due eare in looking and listening,”? or in 


It is ordinarily 


as he might otherwise have done for 
trains from the other direction, but 
the question of his negligence is for 
the jury. Wise v. Delaware, etc., R. 
Co., 81 N. J. L. 397, 80 A 459, AnnCas 
1914D 1071. 


[b] ooking first to right and then 
to left.—In an action for injuries in 
a collision between a motor truck and 
a train running at an excessive speed 
without giving the statutory signal, 
where plaintiff looked first to the 
right and then to the left as he passed 
the last obstruction, and the evidence 
was undisputed that had he looked 
first to the left he could have avoided 
the collision, he was not guilty of 
contributory negligence as a matter 


of law. Hines v. Messer, (Tex. Civ. 
A.) 218 SW 611. 
75. U.S.—Baltimore, etc., R. Co. v. 


Griffith, £59 U.S. 16033 16 SCt 105, 40 
L. ed. 274; Cowen v. Grabow, 120 
Fed. 258, 57 CCA 39; Northern Pac. 
ne Co. v. Austin, 64 Fed. 211, 12 CCA 


Del.—Philadelphia, ete., R. ‘Cooly: 
Buchanan, 25 Del. 202, 78 A 776. 


Ind.— Cincinnati, ete, » Re {Cohn We 
Grames, 136 Ind. 39, 34 "NE 714. 


Mo.—Giddings vy. Chicago, etc., R. 
Co., 183 Mo. A. 610, 113 SW 678; Young 
ee CRC. res OO 8 te "Mo. A. 


ee heey v. Baltimore, etc., 
See Nas 79 .N. H. 529, 111 A 302. 


N. + fltis v. Erie R. Co., 66 N. J. 
L. 451, 49 A 437 [aff 67 N. J. L. 352, 
51 A 11091; Hires v. Atlantic City R. 
CO.666 Ne Sai 380, 48 A 1002. 


N. Y.—Nelson y. Long Island R. 
Co., 109 App. Div. 626, 96 NYS 246; 
Kelsey v. Staten Island Rapid Transit 
Co., 78 Hun 208, 28 NYS 974. 


Pa.—Hanna vy. Philadelphia, ete., R. 
Co,; 28) Pa. 15, 62 JA. (643% <4 LRANS. 
344; Neiman v. Delaware, ete., Canal 
Co., . 149 Pa. 92, 24 A 96; McNeal v. 
Pittsburgh, etc., Woe 131 Pa. 184, 
18 A 1026; Schum vy. Pennsylvania 
R. Co., 107 Pa. 8, 52 AmR 468; Sum- 
mers v. Bloomsburg, ete, R. Co., 24 
Pa. Super. 615. 


Tex.—Schaff v. Young, (Civ. A.) 264 
SW 582. 


Wits Fe tee v. Rutland R. Co., 74 
Vit oe eA 69. 


ye wae v. Port Townsend, 
ete., R. Co., 124 Wash. 142, 213 P 451; 
Stewart v. Northern Pac. R. Co., 96 
Wash, 486, 165 P 377. 


[a] Rule applied.—Plaintiff was 
struck and injured by a train while 
driving over the tracks of defendant’s 
railroad at night in a light surrey. 


The crossing was in a city, and was , 


guarded by gates during the daytime, 
but they were not operated so late 
at night. There was evidence that 
the train was running at a speed of 
fifty miles an hour, and that it gave 
no signals of its approach; also that 
plaintiff stopped, but did not see nor 
hear a train. The track curved about 
one thousand feet from the crossing. 
It was held that the question of plain- 
tiff's contributory negligence was 
properly submitted to the jury. Penn- 
sylvania R. Co. v. Bacza, 187 Fed. 770, 
109 CCA 518. 

igen Duty generally see supra § 
77. Ark.—St. Louis, ete., R 


Co, Ve 
Dillard, 78 Ark. 520, 94 SW 617. 


es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 2063-2064] 


stopping, looking, and listening,*® for approaching 
trains, cars, or engines at a proper time and place and 
It is also usually a question 
for the jury whether having looked and listened, 
or stopped, looked and listened, at one point, he is 
guilty of contributory negligence in failing to do 
Nevertheless, 
stances may be such that the court should not submit 
the question of contributory negligence to the jury 


in the right direction. 


so at another place.’® 


Cal.—Martz v. Pacific pisces R. 
Gow 31 CalnA. 592; 261 P 2 


iowa. Hines v. Areas ete, RR. 
Co., 196 Iowa 109, 194 NW 188. 
Minn.—Faber v. St. Paul, etc., R. 


Co., 29 Minn. 465, 13 NW 902. 


Mo.—Feldewerth v. Wabash R. Co., 
181 Mo. A. 630, 164 SW 711; Harshaw 
v. St. Louis, ete, Re Coy, 173 Mo. A. 
459, 159 SW 1 


Noubon Weiter’ v. Chicago, etc., R. 
se 47 Mont. 501, 133 P 357, 46 LRANS 
(QZ, 


N. H.—Romani v. Boston, ete., R. 
Cor ests Ni HH. 4206, 123; Al 233. 


N. Y.—Nash v. New York Cent., etc., 
RCo, 1 NYS 269: 


Wis.—Waterson v. Chicago, ete., R. 
Co., 164 Wis. 375, 160 NW 261. 


Worse Ws =i —Ryan v. Delaware, etc., 
ae Cols By (20) 138% Baltimore, etc., 

Cas we Coppock, 179 Fed. 682, 103 
GOA 86 [aff 174 Fed. 264]. 


Ark.—Midland Valley R. Co. v. 
Scoville, 169 SW 255. 


Iowa.—Mackerall v. Omaha, etc., R. 
Co., 111 Iowa 547, 82 NW 975. 


ae v. Schaff, (A.) 210 SW 


N. J.—Dobbs vy. 
pa Os gies NGA dee Ls 
AnnCas 293, 


Pa.—Neuman vy. Reading Co., 283 
Pa. 416, 129 A 450; Nutt v. Pennsyl- 
vania R. €o., 281 Pa. 372, 126 A 803; 
Muckinhaupt v. Erie R. Co., 196 Pa. 
213, 46 A 364; Link v. Philadelphia, 
ete:, R. Co., 165 Pa. 75; 30 A 820, 822; 
Smith v. Baltimore, etc., R. Co., 158 
Pa. 82, 27 A 847; McGill v. Pittsburgh, 
ete, is Covet b2 Pa.ed3sly 25 nA: 1540; 
Ellis v. Lake Shore, etc., R. Co., 138 
Bae DOG, 121s A 140). 210 AmSR 914; 
McWilliams vy. Philadelphia, etc., R. 
Co., 15 A 654; Lehigh, etc., Coal Co. 
v. Lear, 6'Pa. Cas. 272, 9 A 267; Penn- 
sylvania, etesn nk. Coe v. Euft,6 Pa- 
Cas. 60, 8 A 789. 


[a] Thus, where, an automobile 
driver stopped, looked, an‘d listened at 
a point where the front of the auto- 
mobile was only two or three feet 
from the first track, giving him a view 
of six hundred to seven hundred feet 
to his right, he was not, as a mat- 
ter of law, contributorily negligent in 
proceeding to cross without again 
stopping, although, if he had stopped 
in the center of the first track, he 
could have seen a fast train approach- 
ing from the right on the second 
track. Jester v. Philadelphia, etc., R. 
Co., 267 Pa. 10, 109 A 774. 


79. Ark.—St. Louis-San Francisco 
R. Co. v. Whitfield, 155 Ark. 560, 245 
SW 323. 


Ind.—Cincinnati, etc. R. Co. v. 
Grames, 136 Ind. 39, 34 NE 714. 

Iowa.—Barrett v. Chicago, etc., R. 
Co., 190 Iowa 509, 175 NW 950, 180 
NW 670; Mackerall v. Omaha, etc., R. 
Co., 111 Iowa 547, 82 NW 975. 


. Mich.—Coffee v. Pere Marquette R. 
Co., 139 Mich. 378, 102 NW 953. 
Mo.—Brown v. Chicago, etc., R. Co., 
252 SW 55; Dobson v. St. Louis-San 
Po pneisce Roi Cow GA 108SIW +d) 
N. Y.—Carr v. Pennsylvania R. Co., 
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West Jersey, étc., 
679, 75 A 905, 20 
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established.®® 


the cireum- 


225 N. Y¥,244, 121 
v. Lehigh Valley R. 
28, 213 NYS 58; 
vania R. Co., 208 


NE 473; Wilhelm 
Co., 215 App. Div. 
Ticknor v. Pennsyl- 

App. Div. 461, 203 
NYS 629; Austin v. Long Island R. 
Co., 69 Fun 67, 283 N¥S 193 [aff 140 
N. Y. 639, 35 NE 892]. 


eA oy v.)Pittsburgh, ete., R. 
Co., 2 278 Pa. 246, 122 A 274; Siever v. 
Pitteburee ete., R. Co.; 252 Pa, Lot 
A 116; Confer v. Pennsylvania Re Co., 
209 Pa. 425, 58 A 811; Burkett v. Pitts- 
burgh, ete., Ike Co,; 74 Pa. Super, 404. 


[a] Rule applied.—(1) The driver 
of an auto, who stopped within ten 
feet of a sidetrack, and then proceed- 
ing was struck by a westbound train, 
moving without a signal, on the sec- 
ond track, twenty feet beyond the 
sidetrack, was not guilty of contrib- 
utory negligence as a matter-of law, 
because not again stopping, although 
the cars on the side track and build- 
ings obstructed the view to the east; 
but it is a jury question. Nichols v. 
Grand Trunk Western R. Co., 203 
Mich. 372, 168 NW 1046. (2) In an 
action for the death of occupants of 
an automobile struck by a train at 
a crossing, where there was evidence 
that they looked and listened when 
two hundred feet from the track, and 
also when one hundred feet from 
track, that their view of track was 
obstructed until they reached a point 
forty feet from the track, and that 
no signal was given, the question 
whether they were negligent in fail- 
ing to look and listen again was held 
for the jury. St. Louis-San Francisco 
R. Co. v. Whitfield, 155 Ark. 560, 245 
SW 323. 


80. See cases infra this note. 


[a] Illustrations.—(1) A boy six- 
teen years of age, driving a horse and 
buggy and colliding with a train at 
a crossing on a stormy day, was 
guilty of negligence as a matter of 
law, where he stopped and looked both 
ways while his horse’s head was 
eighteen or twenty feet, and he was 
thirty feet, from the track, but ‘did 
not look again in the direction from 
which the train came while driving 
the thirty feet. Britton v. Michigan 
R. Co., 204 Mich. 217, 170 NW 32. (2) 
One who failed to stop and look after 
reaching a point where his view was 
unobstructed and who proceeded and 
was struck by a locomotive backing 
over the crossing was guilty of con- 
tributory negligence as a matter of 
law, although he stopped, looked, and 
listened at a point where his view was 
obstructed and it was error to refuse 
to direct a verdict for defendant. 
Rosencranz v. Michigan Cent. R. Co., 
244 Mich. 137, 221 NW 273. (3) Where 

a ‘driver of an automobile was struck 
ou defendant’s locomotive while 
crossing defendant’s railroad track, 
the view of which was obscured by a 
freight train on a sidetrack, after mo- 
mentarily listening when it was diffi- 
cult to hear because of the noise by 
the freight train, but failed to look 
immediately before crossing, when the 
approaching engine could have been 
seen, a verdict for defendant was 
properly directed. Golay v. Northern 


Pac. R. Co., 105 Wash. 132, 177 P 804, 
181 P 700. 
81. Duty generally see supra § 


1887, 
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but should hold, as a matter of law, that it has been 


[§ 2064] (cc) Duty of Driver To Go Ahead and 
Look and Listen.*! 
on approaching a crossing at which his view or hear- 
ing is obstructed should get out of his vehicle and 
go ahead to a more favorable point for the purpose of 
ascertaining whether a train is approaching is a ques- 
tion for the jury under all the cireumstanees,*? al- 


Whether a driver of a vehicle 


S.—Delaware, Co; ive 


825 ai: 
Boyden, 269 Fed. 881. 


Ala.—Louisville, ete., R. Co. v. Bry- 
ant, 141 Ala. 292, 37 S 370; Georgia 
shane R. Cos -v.. Lee), 992) AlacZ262259) 

Ark.—St. Louis, etce., 
brell, 117 Ark. 457, 174 SW. 1183. 


Cal.—Vaca v. Southern Pac. R. Co., 
91 Cal. A. 470, 267. P 3465. atone. 
Southern Pac. Co., 22 Cal. A. 461, 134 
P 801; Vance v. Atchison, etc., R. Co., 
§ Cal. A.-20,-98' By 41. 


Ind.—Lake Erie, ete., R. Co. v. Mc- 
Farren, 188 Ind. 113, 122 NE 330; 
Pittsburgh, ete., R. Co. v. Wright, 80 
Ind. 236; Chicago, etc., R. Co. v. Tur- 
ner, 33 Ind. A. 264, 69 NE 484. 


Mo.—Huckshold v. St. Louis, etce., 
R. Co., 90 Mo. 548, 2 SW 794; Flanna- 
gan v. St. Louis-San Francisco R. Co., 
(A.) 297 SW 463; Moore v. Wabash 
R. Co., 157 Mo. A538, 187 Sw 5: Lane 
v. Missouri Pac. R. Co., 115 Mo. A. 489, 
91 SW 1012; Elliott v. Chicago, etce., 
R. Co., 105 Mo. A. 523, 80 SW 270. 


N. Y.—Dolan yv. Delaware, etc., Ca- 
nal Co., 71 N. Y. 285; Davis-v7 New 
York Cent., ete., R. Co., 47 N. Y. 400; 
Baxter ve (Troy, ete. Rs. Co 4g Nye 
502; Mackay v. New York, etc., R. 
Co., 35 N. Y. 75; Kelsey v. Staten Is- 
land pene Transit R. Co., 78 Hun 208, 
28 NYS 974 


s. Ge Hollacens v. Atlantic Coast 
ine. Ri Go.,-150 S.C. 243, £47 (SB 
927; Key v. Carolina, ete., R. Co., 150 
S.C. 29, 147 SEH 625; R. J. Reynolds 
Tobacco Co. v. Atlantic Coast Line R. 
Co., 1381.8. C. 208, 126 SE 449. 


Ss. a E, v. Chicago, ete., 
R. Co., 226 NW 73 


Tex.—Baker v. mines 
236 SW 166. 


Va.—Purcell v. Washington, 
R. Co., 132 Va; 325,>112°SH 300; 


Ont.—Bennett v. Grand Trunk R. 
Coy, 7 Ont A. 470: 


[a] Rule applied.—(1) Where a 
traveler along a street, with which 
she was familiar, at night, approached 
a crossing and did not see or hear a 
train by which she was subsequently 
struck, and no signal was given, she 
was not negligent, as a matter of law, 
in failing to require her vehicle to be 
stopped before entering on the cross- 
ing, and in failing to alight therefrom 
and go on the tracks in quest of an 
approaching train before attempting 
tO JCLOsss | Pittsbuse hw eLCymroOOusve 
Terrell, 177 Ind. 447, 95 NE 1109, 42 
LRANS 367. (2) Where plaintiffs 
stopped before crossing a railroad at 
a point where they could see the track 
for one hundred and forty to two hun- 
dred and eight feet, and there was 
evidence that there was no other 
available stopping place before cross- 
ing, and that the best view was there 
obtainable without alighting, and it 
was not shown without contradiction 
that there was a clear prospect from 
any point to which one of them might 
have walked by alighting and going 
ahead of the vehicle, the court prop- 
erly refused to rule as a matter of 
law that one of them should have 
gone forward. Delaware, etc., Co. v. 
Boyden, 269 Fed. 881. 


[b] In Pennsylvania (1) where one 
about to drive a vehicle over a rail- 


etc., 


R. Co. v. Kim- 


(Civ. A.)- 


ete., 
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\ 


though it has been held that, where it is conclusively 
shown that, if by the exercise of such precaution, 
an approaching train could have been seen, the fail- 
ure to exercise it is contributory negligence as a 


matter of law.*? 


[§ 2065] ee. Crossing behind Passing Train. 
Whether a person whose view or hearing was ob- 
structed at the time used due care in stopping, look- 
ing, or listening for approaching trains before going 
on the crossing behind a passing train,®** as whether 


road at a crossing stops before en- 
tering upon the tracks and finds his 
view obstructed, he must alight and 
go forward toa ‘point which affords a 
better lookout, and failure to do so is 
negligence per se. Benner v. Phila- 
delphia, etc., R. Co., 262 Pa. 307, 105 A 
283, 2 ALR 759; Follmer v. Pennsyl- 
vania R. Co., 246 Pa. 367, 92 A 340; 
Mankewicz v. Lehigh Valley R. Co., 
214 Pa. 386, 63 A 604; Kinter v. Penn- 
sylvania 12) Co., 204 Pa. 497, 54 A 276, 
93 AmSR 795; HBllis v. Lake Shore, 
etc., R. Ca., 138 Pa. 506, 21 A 140, 21 
AmSR 914; Pennsylvania Bt. OOo. Ly. 
Beale, 73 Pa. 504, 13 AmR 753; Hill 
v. Pennsylvania R.'Co., 90 Pa. Super. 
429; Lohrey v. Pennsylvania R. Co., 
36 Pa. Super. 287; Keller v. Philadel- 
phia, etce., R. Co., 35 Pa. Super. 488; 
Bowman v. Baltimore, etc., R. Co., 26 
Pa. Dist- 105... €2) But if he stops at 
the usual stopping place where a view 
of the tracks is obtainable for a rea- 
sonable distance, the question wheth- 
er he should have gone further for- 
ward to a better location to look is 
one for the jury to determine under 
all the circumstances. MHoffman_ v. 
Pittsburgh, etc., R. Co., 278 Pa. 246, 


122)*:A 2743 Razzis v. Philadelphia, 
ete eR Co... 273 pba.-550,) bleh 2045, 
Siever v. Pittsbur h, etc, Lim ONO 252 


iPad: 97 Ae 116s alhoun v. Pennsyl- 
vania R. Co., 223 Pa. 298, 72 A 556; 
Kinter v. Pennsylvania R. Cox 204 
Pa. 497, 54 A 276, 93 AmSR 795; 
Pennsylvania Ev. Co. v. Ackerman, 74 
Pa. 265;. Burkett v. Pittsburgh, etc., 
Re Co;, 74 Pa. Super. 404. 


33. U. S.—Baltimore, ‘etc., R. Co. 
v. Goodman, 275 U.S. 66, 48 SCt 24, 
72 L. ed. 167, 56 ALR, 645 [rev 10 F. 
(2d) 58]. 

Cal.—Koster v. Southern Pac. Co., 
207 Cal. 758, 279 P 788; Thompson v. 
eeu there Pac. Co., 31 Gal. A. 567, 161 

21 


tad “Cnicaso: etc., R. Co. vy. Thom- 
as, 155 Ind. 634, 58 NE 1040. 


La.—Townsend v. Missouri Pac. R. 
Co., 8 La. A, 598. 


Mich.—Davis v. Pere Marquette R. 
Co., 241 Mich. 166, 216 NW 424. 


Mo.—Gersman vy. Atchison, etc., R. 
‘Co., 229 SW 167; Woodward v. Bush, 
282 Mo. 163, 220 SW 839. 


Nebr.—Eggeling v. Chicago, 
R. Co., 228 NW 361. 


84 U. S.—Flannelly v. Delaware, 
ete., R. Co., 225 U. S..597, 32 SCt 783, 
56 L. ed. 1221 [rev 172 Fed. 328, 97 
CCA 112 (rev 164 Fed. 303)]; Farrell 
v. Erie R. Co., 188 Fed. 28, 70 CCA 
396. 

Del.—Baltimore, 

Hawke, 143 A 27. 


ete., 


ete; (Ris Coliwows 


Hawaii. Andrade y. Oahu R., etc., 
Co., 27 Hawaii 381. 
Ill.—Chicago, etc., R. Co. v. Ran- 


dolph, 199 Ill. 126, 65 NE 142 [aff ee 
D1. ALC A2L ys Chicago, ete. Re Go. 
Lewandowski, 190 Ill. 301, 60 NE 497. 


Ind.—Neubacher vy. Indianapolis 
Union R. Co., 134 Ind. 25, 33 NE 798; 
Baltimore, ete., R. Co. v. Mangus, 
74 Ind. A. 373, "126 NE AAS 


Ky.—Louisville, etce., Vv. 
Thompson, 217 Ky. 21, 288 Bowe Tél. 


RAILROADS 


or Objects. 


Mass.—Hubbard v. Boston, etc., R. 
Co., 162 Mass. 132, 38 NE 366. 


Mich.—Welch v. Michigan Cent. R. 
Co., 147 Mich.’ 207, 110. NW. 1069); 
Grenell v, Michigan Cent. R. Co., 124 
Mich. 141, 82 NW 843. 


Mont.—Rau vy. Northern Pac, R. Co., 
289 P 580 


Ee era diay v. New Jersey Cent. 

Co., 84 N. J. L. 357, 86 A 378; Mc- 
Cool v. West Jerre ys: etc., R. Co., 81 
IN oc 7.9 5 SRA ae 


N. ye ohana mara, v. New York 
Cent. ete Ri Co., 1316 “Neeye. 650) 532 
NE 1765 [rev 19 NYS 497, and dist 
Heaney v. Long’ Island 18%, Cot, EL2 
N. Y. 122, 19 NE 422]; Casey v. "New 
York Cent., Cte fun. GOs; \EOSNa ye Os 
[aff 8 Daly 220]; Wilbur v. Delaware, 
ete., R..Co., -85,Fiun 155, 32.NYS:).4795 
Miller v. New York Cent., ete., R. Co., 
82 Hun 164, 31 NYS 317 [aff in 146 N. 
Y. 367, 41 NE 90]; Meddaugh v. New 
Work, wete.jw Re Coz, 300 IN Youn Io Late 
153 N. Y. 659 mem, 48 NE 1105 mem]; 
Suiter v. New York, etc., R. Co., 
NYSt 687. 


N. C.—Morrow v. North Carolina R. 
Co., 146 N. C. 14, 59 SE 158. 


Pa.—Meitzner v. Baltimore, etc., R. 
Co., 224 Pa. 352, 73 A 434. 


Vt.—Boyden v. Fitchburg R. Co., 
72 Vt. 89, 47 A 409. 


Wash.—Schwartz v. Northern Pac. 
R. Co:;, 77° Wash: 44, 137° P 317. 


Wis.—Jorgenson v. Chicago, etc., R. 
Co., 153 Wis. 108, 140 NW 1088; Fer- 
guson v. Wisconsin Cent. R. Co., 63 
Wis. 145, 283 NW 123; Gower v. Chi- 
cago, etc., R. Co., 45 Wis. 182. 


[a] Rule applied.—(1) Where a 
traveler on approaching a _ crossing 
looks and listens when looking and 
when listening may have been effec- 
tive, his subsequent failure upor 
reaching the crossing to stop and 
wait for a train which had just passed 
to recede sufficiently to afford him an 
unobstructed view of the right of way 
and to satisfy himself that a train is 
not approaching in the opposite di- 
rection ‘does not constitute negligence 
as a matter of law, but is a question 
of fact for the jury. Andrade v. Oahu 
R., ete., Co., 27, Hawaii 381. (2) In- 
testate approached a crossing incum- 
bered by several tracks crossing the 
street at grade belonging to two dif- 
ferent railroad companies. At the 
time plaintiff sought to cross, it was 
dark, and the crossing was blocked 
by a freight train, belonging to the G. 
R. Company, on a track immediately 
west of that used by defendant on 
which intestate was killed. Intes- 
tate waited until the freight train had 
passed, when he immediately attempt- 
ed to drive over defendant’s track, 
and was struck and killed by defend- 
ant’s passenger train, which ap- 
proached the crossing at a speed of 
fifty miles per hour, in violation of a 
city ordinance limiting the speed of 
trains at that point to six miles per 
hour. Defendant’s train which struck 
intestate whistled when it was a mile 
away from the crossing, at which 
time intestate was only required to 
travel a distance of forty feet in order 
to cross in safety ahead of it. It 
was held that intestate was not neg- 


[8§ 2084-2086 “ 


he should have waited until the passing train had 
gone far enough to permit a clear and unobstructed 
view,®® is a question for the jury. 

[§ 2066] ff. Attention Attracted by Other Trains 
It is a question for the jury whether 
under all the circumstances the person used due care 
in looking and listening before crossing where, in 
addition to his view or hearing being obstructed, his 
attention was attracted at the-time by other trains 
or cars,8® or where his attention was attracted by 


ligent as a matter of law in ght a 
ing to cross ahead of the train. Welch 


v. Michigan Cent. R. Co., 147 Mich. 
207, 110 NW 1069. 
[b] Where automobile driver 


stopped his car with the motor run- 
ning, awaiting passage of a freight 
train on a track between him an'd that 
on which a passenger which struck 
him was approaching, but started his 
car in low after the freight train had 
passed, no crossing signals having 
been heard by him, it was held that 
he was not guilty of contributory neg- 
ligence as a matter of law. Rau v. 
Pon ee Pac.tRcon (Mont A23or 


85. Indianapolis Union R. Co. 
Neubaucher, 16 Ind. A. 21, 483 NE 576, 
44 NE 669; Gray v. Pennsylvania R. 
Coe ee Pa. 383, 33 A 697; Philadel- 


phia, etc., Co. V, Carr, 99 Pa. 505; 
Boyden Vv. Hitehbuse BR. Cog FAN: 89, 
47 A 409. 

86. U. S.—McGhee vy. White, 66 


Fed. 502, 13 CCA 608. 


Ill.—New York, etc., R. Co. v. Lue- 
beck, ae ANS 6 595 41 NE 897 [aff 54 
tl. A. 551]. 


Ind.—Chicago, ete., R. Co. Hedg- 
es, 105 Ind. 398, 7 NE "801; eee Shore, 
ete., R. Co. v. Myers, 52 Ind. A. 59, 
100 NE 313, 98 NE 654. 


Ky.—Newport News, etc., Co. v. 
See 99 Ky. 496, 36 SW 528, 18 KyL 


Sifu tans a v. Chicago, etc., R. 
Co., 154 Minn. 350, 191 NW 819. 


Mo.—Ruenzi v. Payne, 208 Mo. A. 
113, 281 SW 294. 


Nebr. —Chicago, ete., R. Co. v. Pol- 
lard, 538 Nebr. 730, 74 NW 331. 


N. Y.—Beisiegel v. New York Cent., 
ete., R. Co., 34 N.Y. 622, 90. AmD 741 
[rev 33 Barb. 429]; McPeak v. New 
York Cent., ete, R. \Co.,85 Hun. 107, 
32 NYS 647. 


Pa.—Kobylis v. Philadelphia, etc., 
R. Co., 261 Pa. 350, 104 A 595. 


Tex.—Missouri, ete., R. a v. Reyn- 
olds, (Civ. A.) 136 SW 279 


[a] Rule applied.—(1) “In an ac- 
tion for the death of a sixty-five-year- 
old pedestrian struck by a west bound 
passenger train after she had crossed 
two tracks without having been able 
to view the third track to the east be- 
cause of buildings obstructing the 
view in that direction before reaching 
the first track, where she was not 
familiar with the schedule of trains, 
and her attention was. attracted to a 
freight train approaching in the oppo- 
site direction on the second track, 
making it impossible to hear the pas- 
senger train, the question whether 
she was contributorily negligent in 
not looking to the east after enter- 
ing on the first track, and before 
crossing such third track, was held 
for the jury. Ruenzi v. Payne, 208 
Mo. A. 118, 231 SW 294. (2) Plaintiff, 
passing over a crossing occupied by 
several tracks, saw an engine with 
cars coming from the north, and hur- 
ried across around the front of an ap- 
proaching engine, pulling a number of 
cars, when he saw another engine 
with cars coming from the north on 
another track. Not having time to 


Se aa Sa a es Se Se i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other objects.§7 


[§ 2067] gg. Other Obstructions. . 
a question for the jury whether the person injured 
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his view or hearing was obstructed by darkress,*® 


It is ordinarily 


exercised due care in looking and listening where 


cross in front of it he stepped aside 
for it to pass, and, his attention be- 
ing drawn to it, he failed to notice 
that he was standing on another track, 
and almost.immediately he was struck 
by an engine coming from the south. 
There was a big crowd of people at the 
crossing, and it was about dusk. It 
was held that it cannot be said that 
plaintiff was negligent, as the em- 
ployees on the engine were obliged 
to keep a lookout for persons in peril. 
Missouri, ete. R. Co. v. Reynolds, 
(Tex. Civ. A.) 136 SW 279. 

87. Northern Pac. R. Co. v. Peter- 
son, 55 Fed. 940, 5 CCA 338 [writ of 
error dism 163 U. S. 698 mem, 16 SCt 
1204 mem, 41 L. ed. 316 mem]. 


88. U. S.—St. Louis, ete., R. Co. v. 
Rutland, 207 Fed. 287, 125 CCA 31 
[certiorari den 231 U. S. 755 mem, 
34 SCt 323 mem, 58 L. ed. 468 mem]; 
Pennsylvania R. Co. v. Miller, 99 Fed. 
529, 39 CCA 642. 


Ark.—St. Louis, etc., R. Co. v. John- 
son, 74 Ark. 372, 86 SW 282. 


Cal.—Alloggi v. Southern Pac. Co., 
3¢ Cal, A. 72,173 P 1117. 


Iowa.—Meyer v. Chicago, ete. R. 
Co., 134 Iowa 722, 112 NW 194; Harp- 
er v. Barnard, 99 Iowa 159, 68 NW 599. 


Md.—Lozzi vy. Pennsylvania R. Co., 
152 Md. 508, 1837 A 293; Western 
Maryland R. Co. v. Kehoe, 86 Md. 43, 
Bt A 799, 


Mich.—Miller v. Manistique, etc., 
R. Co., 234 Mich. 184, 207 NW 809; 
Sehremms y. Pere Marquette .R. Co., 
145 Mich. 190, 108 NW 698, 116 AmSR 
291; Van Auken vy. Chicago, etc., R. 
Co., 96 Mich. 307, 55 NW 971, 22 LRA 
33; Thompson vy. Toledo, etc., R. Co., 
91 Mich... 255, 54 NW 995. 

Minn.—Hendrickson y. Great North- 

170 Minn. 394, 212 NW 
600; , Northern” Pac. "RR. Co., 
119 Minn. 258, 187 NW 1114. 


Mo.—Weller v. Chicago, etc., R. Co., 
164 Mo. 180, 64 SW 141, 86 AmSR 
-592, 

N. J.—BEllis v. Erie R. Co., 66 N. J. 
L. 451, 49 A 437 [aff 67 N. J. L. 352, 
51 A 1109]; Klemann v. Atlantic City 
R. Co, 5 N. J. Misc. 133, 185 A 664. 

N. Y.—Blaiser v. New York, etc., 
R. Co., 110.N. Y. 638, 17 NH 692; Web- 
er v. New York Cent., etc., R. Co., 58 
N. Y. 451; Scott v. Delaware, etc., R. 
Co., 222 App. Div. 409, 226 NYS 287; 
Flanagan v. New York Cent., etc. R. 
Co., 70 App. Div. 505, 75 NYS 225 [aff 
173 N. Y. 631, 66 NE 1108]; Crosby v. 
New York Cent., etc., R. Co., 88 Hun 
196, 35 NYS 714 [aff 5 App. Div. 619 
mem, 38 NYS 1142 mem (aff 153 N. 
Y. 681 mem, 48 NE 1104 mem)]; Wi- 
wirowski v. Lake Shore, etc., R. Co., 
58 Hun 40, 11 NYS 361 [rev on facts 
124 N. Y. 420, 26 NE 1023]; Beckwith 
v. New York Cent., etc., R. Co., 54 Hun 
446, 70 NYS 719, 721 [aff 125 N. Y. 759, 
27 NE 408]; Zoliewski v. New York 
Cent., etc., R. Co., 1 Misc. 438, 21 NYS 
916 [aff 140 N. Y. 621, 35 NE 891]. 

Oh.—Papner v. Harmon, 12 OhNP 
NS 49. : 

Pa.—Muscarella v. New York Cent. 
R. Co., 265 Pa. 120, 108 A 349; Milli- 
gan v. Philadelphia, etc, R. Co., 261 
Pa. 344, 104 A 657; Woodruff v. Le- 
nigh Valley R. Co., 231 Pa. 640, 80 A 
1128; Bard v. Philadelphia, ete, R. 
Co., 199 Pa. 94, 48 A 684; McCusker 
v. Pennsylvania R. Co., 198 Pa. 540, 48 
A 491; Muscarro v. New York Cent., 
ete., R. Co., 192 Pa.-8, 23 A 527, 


Tex.—Missouri, etc., R. Co. v. Long, 
(Civ. A.) 293 SW 184 [rev on other 
grounds (Commn. A.) 299 SW 854]; 
Cisco, etc., R. Co. v. Wood, (Civ. A.) 
244 SW 834; Lancaster v. Browder, 


(Civ. A.) 243 SW 625 [aff (Commn. 
A.) 256 SW 905]. 


Utah.—Evans y. Denver, etc., R. Co., 
278 P 809. 


Wis.—Roedler v. Chicago, ete., R. 
Co., 129 Wis. 270, 109 NW 88; Regan 
v. Chicago, etc., R. Co., 85 Wis. 43, 54 
NW 623. 

Ont.—Champaigne v. Grand Trunk 
R. Co., 9 Ont. ly. 589, 5 OntWR 218. 


[a] Thus (1) where, at the time 
plaintiff was injured -on a_ railroad 
crossing, it was night or so dark that 
it was possible that, although he 
looked, he could not have seen the ap- 
proaching train, it could not be said 
as a matter of law, from the physical 
facts, that he did not look, when he 
testified that he looked and saw no 
train. Chicago, etc., R. Co. v. Batsel, 
100 Ark. 526, 140 SW 726. (2) Where 
there was evidence that deceased, 
struck on a dark night by a car pro- 
pelled by an engine from the rear, at 
a point where a switch track crossed 
the sidewalk, stopped, looked, and lis- 
tened as he approached the siding, and 
the evidence as to whether a warning 
was given was conflicting, the ques- 
tion of contributory negligence was 
for the jury. Di Grazio v. Pennsyl- 
vania R. Co., 261 Pa. 364, 104 A 596. 


89. Chicago, etc., R. Co. v. Han- 
sen, 166 Ill. 623, 46 NE 1071; Payne 
Vv. Vise; 84. Ind.) A. 1) 135° NELS 586s 
Chicago, ete., R. Co. v. Fisher, 49 
Kan. 460, 30 P 462. 


{a] Thus contributory negligence 
of an automobile driver is a question 
for jury on evidence showing that he 
was’ prevented from seeing the ap- 
proach of defendant’s train by a corn- 
field and clouds of dust caused by 
other automobiles, and was prevent- 
ed from hearing the train by the 
noise of his car. Payne v. Vise, 84 
Ind, A. 1, 135 NE 585. 


90. Ark.—St. Louis, etc., R. Co. v. 
Garner, 90 Ark. 19, 117 SW 763. 


Mich.—McDuffie v. Lake _ Shore, 
etce., R. Co., 98 Mich. 356, 57 NW 248. 


N. H.—Quimby v. Boston, ete., R. 
ConetS IN.o BE 529% 117 CA 302: 


N. Y.—Campbell v. New York 
Cent,, ete, R. Co., 3 NYS 694 [aff 
121 N. Y. 669, 24 NE 1094]. 


Pa.—Link v. Philadelphia, etc., R. 
Co., 165 Pa. 75, 30 A 820, 822; Nei- 
man v. Delaware, etc., Canal Co., 149 
Pa. 92, 24 A 96. 


Can.—Grand Trunk R. 
Hainer, 36 Can. S. C. 180. 


fa] Thus (1) contributory negli- 
gence of the driver of a cart, struck 
by a train at a private crossing, is 
a question for the jury on evidence 
that he stopped before driving over 
the crossing, and walked onto it, and 
looked, but that ‘his view was ob- 
structed by steam escaping from a 
building near the track, and that the 
train made very little noise and did 
not sound the crossing signals. 
Quimby v. Boston, etc., R. Co., 79 N. 
H, 529, 111 A 302. (2) In an action 
for injuries on a crossing at night, 
whether plaintiff was guilty of con- 
tributory negligence in stepping | 
front of defendant’s engine, which 
was completely obscured by steam 
and moving slowly without ringing 
the bell was for the jury. McGinley 
v. Maine Cent. R. Co., 79 N..H. 159, 
106 A 641.: 


91. Cal.—Barrett v. Southern Pac. 
Co., 207 Cal. 154, 277 P 481; Hoffman 
v. Southern Pac. Co., (A.) 279 P 474; 
Hoffman v. Southern Pac. Co., 84 Cal. 
Ay 337, -2568 (P397. © 


COniaNs 


in’ 


dust,*® escaping steam,°®® fog,®! lumberyard fence,” 
mist,®* smoke,®* snow,®> or where obstructed by 


Iowa.—Meyer v. Chicago, etc., R. 
Co., 184 Iowa 722, 112 NW 194. 
Mich.—Thompson vy. Toledo, 
R. Co., 91 Mich. 255, 51 N'W 995. 


Mo.—Jones v. St. Louis-San Fran- 
cisco R. Co., 220 SW 484; Flannagan 
v. St. Louis-San Francisco R. Co., 
(A.) 297 SW 463; Malone v. St. 
Louis-San Francisco R. Co., 220 Mo. 
A. 9, 285 SW 128; Central Coal, etc., 
Co. v. Kansas City Southern R. Co., 
(A.) 215 SW 914, 


N. J.—Briggs v. New York, etc., R. 
Co., 5 N.. J- L. 300, 136 A 416. 


N. Y.—Turell v. Erie R. Co., 49 
App. Div. 94, 68 NYS 402; Wilcox y. 
New York, etc., R. Co., 88 Hun 263, 
384 NYS 744. ' 


Oh.—Papner v. Harmon, 12 Oh 
NPNS 49. 


[a] Thus, where the automobile 
truck in which plaintiff was riding 
with the driver stopped twelve and 
one-half feet from the nearest rail 
of the main track, visible for thirty 
feet, although a dense fog made visi- 
bility difficult, and, seeing or hearing - 
nothing, the driver approached the 
track while the view was temporarily 
obstructed, and when they were 
crossing the track the rear end of 
the truck was struck by a train, it 
was held that the case was for the 
jury. Olive vy. Director Gen. of Rail- 
roads, 275 Pa. 173, 118 A 768. 


92. Woodward v. Wabash R. Co., 
152 Mo. A. -468, 133 SW 677. 


93. Gilliam v. Chicago, etc., R. Co., 
206 Iowa 1291, 222 NW 12 (on wind- 
shield and side curtains). 


94 Alitz v. Minneapolis, ete., R. 
Co., 196 Iowa 437, 198 NW 423; Bor- 
ough v. Minneapolis, etec., R. Co., 184 
Iowa 210, 167 NW 177; Randall v. 
Connecticut River R. Co., 132 Mass. 
269; Ommen y. Grand Trunk West- 
ern R. Co., 204 Mich. 392, 169 NW 
914; McDuffie v. Lake Shore, ete., R. 
Co., 98 Mich. 356, 57 NW 248; Mc- 
Namara v. New York Cent., etc., R. 
Co., 186 N. Y. 650 mem, 32 NE 765; 
Crosby v. New York Cent., ete, R. 
Co., 88 Hun 196, 34 NYS 714 [aff 5 
App. Div. 619 mem, 38 NYS 1142 
mem (aff 153 N. Y. 681 mem, 48 NE 
1104 mem)]; Canfield v. New York 
Cent. R. Co., 19 NYS 8389 [aff 139 N, 
Y. 617 mem, 35 NE 205 mem]. 


[a] Thus, where in consequence 
of the smoke of the engine and of 
the curvature of the tracks it would 
be difficult to know on which track 
the train was. coming and a train 
came at about the same time from the 
opposite direction, and other circum- 
stances might have confused the per- 
son injured, it was a question for the 
jury whether he was guilty of con- 
tributory negligence. Sherry v, New 
Yorks) Cent. ete, RCo LO4aeNa ws 
652, 10 NE 128. . 


[b] Whether plaintiff should have 
waited for smoke to disappear is a 
question for the jury. Dalton v. New 
York, etc., R. Co., 184 Mass, 344, 68 
NE 830. 


[ec] Whether perscn was able to 
distinguish smoke from mist and 
overhangiag clouds existing at the 
time is a question for the jury. 
Lortz v. New York Cent., etc., R. Co., 
% App. Div. 515, 40 NYS 253. 


95. Hrie R. Co. v. Weinstein, 166 
Med... 271, 92 CCA. 189; Conbleigh ¥. 
Grand Trunk R. Co., 75 Fed. 247 [rev 
on other grounds 78 Hed. 784, 24 CCA 
342]; Atchison, etc., R. Co. v. Mor- 
gan, 43 Kan. 1, 22 P 995; Williams 
v. Minneapolis, etc., R, Co., 57 N. D. 


etc., 
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standing ecars,?* other vehicles,°? by the closing of 
side curtains on a vehicle,®® by having his ears muf- 
fled for protection against the weather,®® or by a 
combination of two or more of these conditions. 


However, the circumstances may be 


279, 221 NW 42; Grand Trunk R. Co. 
v. Hainer, 36 Can. 8S. C. 180. 


[a] Rule applied.—Where, in an 
action for death, there was evidence 
that deceased stopped, looked, and 
listened shortly before going on the 
track, and that there was such a 
snowstorm in the face of one looking 
in the direction from which the train 
approached as greatly to obscure the 
view, .and, as to the speed of the 
train, which might warrant an infer- 
ence that it was not in sight when 
decedent started to cross, but came 
on him too swiftly to permit his es- 
eape, the fact that the track was 
straight, and the view unobstructed 
by curves, buildings, or standing 
cars, was insufficient to charge dece- 
donut with contributory negligence as 
« matter of law. Erie R. Co. v. Wein- 
stein, 166 Fed. 271, 92 CCA 189. 


96. Ark.—Billingsley v. St. Louis- 
San Francisco R. Co., 136 Ark. 1, 206 
Sv. 435° 9St. Louis, ete. R.)) Colv. 
Prince, 101 Ark. 315, 142 SW 499. 


Cal.—White v. Southern Pac. Co., 
122 Cal. 305, 54 P 956 


Ill.— Louisville, et Re.Co 
Patchen, 167 Ill. "204, $13, 47 NE 363, 
828 [aff 66 Ill. A. 206). 


Ind.—Pittsburgh, etc., R. Co. v. 
Burton, 139 Ind. 357, 37 NE 150, 38 
NE 594; Cleveland, etce., R. Co. v. 
Penketh, 27 Ind. A. 210, 60 NE 1095; 
Cincinnati, etc., R. Co. v. Grames, 8 
Ind. A. 112, 34 NE 613, 37.NE 421. 


Iowa.—Anderson v. U. S. Railroad 
ey sa 203 Iowa 715, 211 NW 


Mich.—Fillingham vy. Detroit, etce., 
R. Co., 207 Mich. 644, 175 NW 227. 


Miss.—Hopson v. Kansas City, etc., 
R. Co., 87 Miss. 789, 40 S 872. 


N. J.—Napodensky v. West Jersey, 
ete., R. Co., 85 N. J. L. 336, 88 A 1033. 


N. Y.—Van Nostrand v. Long Is- 
land R. Co., 51 App. Div. 608, 64 NYS 
77; Chapman v. New York Cent., etc., 
R. Co., 41 App. Div. 618, 58 NYS 728; 
Petrie v. New York Cent., etc., R. Co., 
66 Hun 282, 21 NYS 159; Perkins v. 
Buffalo, ete., R. Co., 57 Hun 586, 10 
NYS 356 [aff 125 N. Y. 776 mem, 27 
NE 409 mem]; Ingersoll v. New York 
Wont» ete, ORs Cor 44 an e277, 6 
Thomps. & C. 416 [aft 66 N.Y. 612]; 
Haupt v. New York Cent., etc., R. Co., 


20 Misc. 291, 45 NYS 666 Trev 18 
Misc. 594, 42 NYS 477]; Schlee v. 
New York Cent., etc., R. Co., 13 Misc. 


649, 34 NYS 928; Beisegel v. New 
York Cent. R. Co., 14 AbbPrNS 29, 


Pa.—Rice v. Erie R. Co., 271 Pa. 
180, 114 A 640; Cohen v. Philadel- 
phia, ete, R. Co., 211 Pa.) 227, 60 A 
729; Elston v. Delaware, etc., R. Clos 
196 Pa. 595, 46 A 938; Link v. Phila- 
delphia, etc., RR. .Co:, 165 Pa. 55. 30 A: 
820, 822; Bare v. Pennsylvania R. 
€o;, 135. Pa. 95,-19° A’.935;=Burkett: v. 
Pittsburgh, etc., R. Co., 74 Pa. Super. 
404; Goggin v. Pennsylvania R. Co., 
26 PittsbLegJNS 151. 


Tex.—Houston, etc., R. Co. v. Byrd, 


(Civ. A.) 61 SW 147; Houston, etce., 
ve Co. v. Pereira, (Civ. A.) 45 SW 
767. 


Va.—Payne vy. Brown, 133 Va. 222, 
112 SE 833. 


{a] Thus whether plaintiff ‘in 
passing a crossing embracing nine 
tracks, upon the fourth of which 
stood a line of cars obstructing the 
view, was negligent in failing to see 
an approaching engine on the eighth 
track, after he had passed the cars, 


RAILROADS 


such as to make 


and to 
reached 
became 
for the jury. Robison v. New York 
Cent., etc., R. Co., 128 App. Div. 677, 
112, NYS 905. 

[b] Evidence held insufficient to 
justify a submission to the jury of 
the question of contributory negli- 
gence in such a case. Krauss v. 
Wallkill Valley R. Co., 69 Hun 482, 


stop his team before he 
the sixth track, where they 


23 NYS 4382. 

97. Dayton, eter Hlectrie R. Co. v. 
Bradford, 19 Oh. A. 266. 

98. (Cleveland, .ete>” Rin Con gv. 
Starks, 58 Ind. A. 341, 106 NE 646 
(A.) 102 NE 279; Willett v. Great 
Northern R. Co., 154 Minn. 10, 191 
NW 260; Stackus v. New York Cent., 
ete, Re Co., 79 N. Y. 464. 

99. Perkins v. Buffalo, etc. R. 
Co., 57 Hun 586, 10 NYS 356 [aff 125 


N. Y. 776 mem, 27 NE 409 mem]; 
Siegel v. Milwaukee, etc., R. Co., 79 
Wis. 404, 48 NW 488. 


Le GRODICAS ONCE CL evs 1 COw 
Is Ind -5 09". 910) SNAG, 


[a] Darkness and fog.—State v. 
St. Louis, ete., R. Co., 286 Mo. 204, 
226 SW 564; Agee v. Missouri Pac. 
R. Co., (Mo. A.) 288 SW 992; Clinger 
v. Director Gen. of Railroads, 271 Pa. 
88, 113 A 830. See Lehtohner v., New 
York, “ete; R:-/Co:; AS8) Ned: 2595. 10 
CCA 129 (where plaintiff's intestate 
was killed on a dark and foggy night 
in front of a station on defendant’s 
railroad by an engine running with- 
out a headlight, and which sounded 
no whistle and rang no bell, decedent 
having reached a point opposite the 
station by a path in constant daily 
use without objection by the railroad 
company, and where there was evi- 
dence tending to show that he was 
crossing the track to the station plat- 
form, and that he stopped and looked 
and listened, the question of his con- 
tributory negligence was one for the 
jury). 

{b] Darkness and rain.—Kerr v. 
Bush, 198 Mo. A. 607, 200 SW 672; 
Feeney v. Long Island R. Co., 116 N. 
Y. 375, 22 NE 402, 5 LRA 544; Manuel 
v. Southern R. Co., 188 N. C. 559, 125 
SE 114; Doud v. Delaware, etc., R. 
Co., 203 Pa. 827, 52 A 249. See Chi- 
cago, etc. Rw Co. Vv. Pretz\173) Ind: 
519, 90 NE 76 (while a traveler on an 
unknown highway on a dark, rainy 
night in an inclosed vehicle is re- 
quired to use more diligence than he 
would be required to use in an open 


V.. Eretz, 


vehicle in broad daylight, in ap- 
proaching a  _railroad crossing, yet 
whether plaintiff was negligent in 


approaching a crossing under such 
circumstances at the time she was 
struck and injured by a train, due to 
the railroad company’s negligence in 
driving the train over the crossing 
without signal, and with the steam 
cut off, was for the jury). 


[c] Darkness end snow.—Camp- 
bell v. Northern Pac. 'R. Co., 122 
Minn. 102, 141 NW 855; Kerr v. Bush, 
(Mo. A.) 215 SW 3935- Tischman ‘vy; 
Erie R. Co., 81 N. J. Li. 268, 81 A 114 
[aff 83 N. TESTE: 793, 85 ‘A 1135] (when 
the jury might have found that 
plaintiff, who stopped his heavily 
loaded team ten or fifteen feet from 
a grade crossing, could not have seen 
more than two hundred feet because 
of the darkness of the night and the 
heavy snowstorm, whether ‘he was 
guilty of contributory negligence in 
going forward when the crossing 


unmanageable, is a question, 


ere 


ys 


[§ 2067 


it contributory negligence as a matter of law for a 
person to attempt to make a crossing, without wait- 
ing until such obstructions have cleared away, and 
then looking and listening,” 
traveler is familiar with the crossing and knows that 


particularly where the 


gates were open was a question for 
the jury). 

[d] Darkness and wind.—Holland 
tee aie Pat; R. Co., 112 Kan. 609, 


{e] Darkness, fog, and smoke.— 
Coca v. Wabash R. Co., 82 Mo. A. 


[f] Darkness, rain, 
Morrow v. North Carolina R. Co., 
N.C. 14, 59 SE 158; 

[g]. Darkness, steam, and smoke. 
—McCaffrey v. Baltimore, etc., R. 
Co., 201 N. Y. 115, 94 NE 624. 

[h] Fog and clouds.—Hines 
Beasley, 17 Ala. A. 636, 88 S 31. 


and smoke.— 
146 


Vv. 


[i] Fog, rain, and smoke.—Upton 
v. Hines, 193 Iowa 385, 185 NW 561. 
[ji] Fog, smoke, structures, and 


box cars.—Upton vy. Hines, 197 Iowa 
566, 197 NW 458. 


[k] Rain and _ sleet.—Baltimore, 
etc., R. Co. v. Reeves, 10 F. (2d) 329, 


f1] Snow and wind.—Frederick- 
son v. Iowa Cent. R. Co., 156 Iowa 
26, 1835 NW 12,: AnnCasl915B 224, 
See Hines v. Betts, 146 Ark. 555, 226 
SW 165 (in an action for the death 
of a pedestrian struck by a passen- 
ger train at a public erossing, his 
contributory negligence in entering 
on the track without stopping to look - 
and listen after passing cars ob- 
structing the view was held a ques- 
tion for the jury on evidence showing 
that there was a strong wind blow- 
ing and snow falling at the time and 
that the train was running at an un- 
usual speed without signals); Valin 
v. Milwaukee, ete., R.-Co., 82 Wis. 1, 
51 NW 1084, 33 AmSR 17 (snow fall- 
ing and a strong wind blowing in a 
direction to carry all sound of the 
approaching train from the person 
injured). 

[m] Snow, escaping steam, 
noise.—Grand Trunk R. 
CLO OR CAMs, Color 


[n] Steam and smoke.—McCaffrey 
v.. Baltimore, ete: -R...Co., 201 N. ¥- 
115, 94 NE 624. 

[o] Wind blowing in opposite di- 
rection from train and head of in- 
jured person wrapped in shawl.— 
Petrie v. Columbia, etc., R. Co., 29 
S. C..303) 7 SB 515. 

2. U. S.—McCrory -v. Chicago, etc., 
R, Co. 8l) Wed! bet. 

Cal.—Flemming y. 
R. Co., 49 Cal. 253. 


Ill.— Chicago, etc., R. Co. v. Han- 
sen, 166 Ill. 623, 46 NE 1071. 


Ind.—Oleson vy. Lake Shore, 
R. Co., 143 Ind. 405, 42 NE 
LRA 149. 


Kan.—Acker v. Union Pac. R. Co., 
106 Kan. 401, 188 P 419; Chicago, 
ee COV. ’ Fisher, 49 Kan. 460, 36 


N. J.—West Jersey R. Co. v. Ewan, 
bb ON. J. Gob 74; 27 “AN 1064) 

N. Y.—Heaney v. Long Island R. 
Co; 412 N.Y. 51225 19 INN 422 Frey) 9 
NYSt 707]; Spila v. New York 
Cent., etc., R. Co., 147 App. Div. 666, 
132 NYS 151 [reh granted 148 App. 


and 
Co. v. Hain- 


Western Pac. 


etc., 
736, 32 


Div. 923, 182 NYS 1147, 149 App. Div. 
961, 134 NYS 1147]; Vahue v. New 
York Cent. etc., Re Co. 18" App. Div. 
452, 46 NYS 359; Manley v. New 
York Cent., etc., R. Co., 18 App. Div. 
420, 45 NYS. 1108; McNamara v. New 
York Cent.,, etec., R. Co., 19 NYS 497 


[rev on other grounds 136 N.Y. 656 
mem, 382 NE 765 mem]; Whalen v. 


ee ea ae ee ee el Se ee ee ere ee ee RE ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


we se 


§§ 2067-2068] 


\ 
trains frequently pass and are likely to pass at any 
Where plaintiff’s testimony that she did 
not see an approaching train because of fog is con- | or 
tradicted by testimony of several witnesses that there 
was no fog and it appeared from her own testimony 
that she could see another train at a much greater 
distance, there was nothing to submit to the jury 
as proof that the fog prevented her from seeing the 


moment.® 


train.* 


[§ 2068] (5) Reliance on Precautions of Railroad 
It is ordinarily a question for the jury 
whether under the circumstances a person injured at 
a railroad crossing exercised due care in going on the 


Company. 
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Caron Lt. 18 


[52 C.J.] 501 


road company would exercise proper care and pre- 
caution in approaching the crossing with its trains 


also ordinarily a question for the 


jury whether the person injured exercised-proper care 
and precaution in attempting to cross, where the train 
which caused the injury approached the crossing 
without giving the customary or proper signals,°® 
displaying the proper lights,’ maintaining lookouts,* 


or while running at an unlawful rate of speed;® or 


crossing in reliance on the assumption that the rail- 


New York Cent., etce., R. Co., 15 NYS 
941 [aff 58 Hun 431, 12 NYS 527]. 


N. C.—lLee v. Southern R. Co., 180 
INE G. 413,105. SE. 5. 


Oh.—Baltimore, ete., R. Co. v. Mc- 
Clellan, 69 Oh. St. 142, 68 NE 816; 
Cleveland, ete, R. Co. v. Cornwall, 
34, Oh, Cir. Ct. 124. 


Pa.—Hovenden v. Pennsylvania R. 
Co., 180 Pa. St. 244, 36 A 731 [aff 13 
Montg. Co. 9]; Beynon v. Pennsyl- 
vania R. Co., 168 Pa. 642, 32 A 84 
fatiwenba, Dist: 3031. 

Wash.—Baker v. Tacoma Eastern 
R. Co., 44 Wash. 575, 87 P 826. 


Wis.—Fannin vy. Minneapolis, etc., 
Co. £85" Wis. 30,. 200 NW 652. 


3. Oleson v. Lake Shore, etc., R. 
Co., 143 Ind. 435, 42 NE 736, 32 LRA 
149; Chicago, etce., R. Co. v. Fisher, 
49 Kan. 460, 30 P 462. 


4 Hauser v. New Jersey Cent. R. 
Co., 147 Pa. 440, 23 A 766. 


5. Ala.—Atlantic Coast Line R. 
Co. v. Ballard, 202 Ala. 354, 80 S 436. 


Ind.—Cleveland, ete URE CONS hy: 
Harrington, 131 Ind. 426, 30 NE 37. 


Md.—State v. Union R. Co., 70 Md. 
69, 18 A 1032. 


N. H.—Stearns v. Boston, ete, R. 
ee N. H. 40, 71 A 21, 21 AnnCas 
1166. 


N. Y.—Startz v. Pennsylvania, etc., 
Canal. etc.,’ 'Co., 16 NYS 810 Laf— 136 
N. Y. 639 mem, 32 NE 1014]. 


Va.—Southern R. Co. v. Stockdon, 
106 Va. 693, 56 SE 713. 


6. Cal.—Rosenbloom v. Southern 
Paen O©oOs coo Cals AS 1027 21:0) P 5 2t 


Colo.—wNichols v. Chicago, etc., R. 
on), 445 Colo, 501; 93 ee 


Ga.—Seaboard Air-Line Co 
Sarman, 38 Ga. A. 687, 144 se 810. 


Ill.— Chicago, etc., R. Co. v. Elmore, 
67 This 176, 


Ind.—Cleveland, etc., R. Co. v. Cyr, 
= Ind. A. 19, 86 NE 868; Wabash 

Cow v: Biddle, Aieands Ace LoL 59 
NE 284, 60 NE 12) 


Iowa.—Swegle v. Chicago, ete., R. 
Co., 196 Iowa 413, 192 NW 894; Mc- 
Kern v. Wabash R. Co., 195 Iowa 410, 
192 NW 152; Platter v. Minneapolis, 
ete., R. Co., 162 Iowa 142, 143 NW 
992; Hartman v. Chicago Great West- 
ern R. Co., 132 Iowa 582, 110 NW 10. 


Ky.—Cincinnati, ete. R. Co. v. 
Howe, 207 ere 769, oto SW 57; ‘Cin- 
cinnati, etc., Co. Spears, 152 Ky. 
200, 153 Sw O36: Eawiaviie etes, JR: 
Co. ra Taylor, 104 SW aU6, 81 KyL 
1142. 


Md.—State v. Union R. Co., 70 Md. 
69, 18 A 1032. 


Mich.—Rouse _ v. 
632, 152 NW 204; 
Marquette R. Co., 
NW 683. 

Minn.—Hendrickson v. Great 
Northern R. Co., 49 Minn. 245, 51 NW 
1044, 832 AmSR 540, 16 LRA 261, 


Blair, 185 Mich. 
Morgan v. Pere 
162 Mich. 573, 127 


Mo.—Wallen v. Mississippi River, 
ete. ke Co, CADP 267 SW it2s- Morris 
v. Chicago, etc., R. Co., (A.) 251 SW 
1Goy Peromt. Vv, ‘Chicago Great West- 
ern “Ri. Coy 9) Mion Al a3.69: 


Nebr.—Riley v. Missouri Pac. R. 
Co., 69 Nebr. 82, 95 NW 20. 
N. H.—Doody v. Boston, etc, R. 


oO: UT N. ES 417,92 Ac 801. 


N. J.—Cowell v. Pennsylvania R. 
Co., 101 N. J. L? 507, 129 A136; Dela- 
ware, etc., R. Co. v. Shelton, 55 N. J. 
L. 342, 26 A 937, 


N. Y.—Palmer v. New York Cent., 
ete; RCo., 112 Ni. 234, 19 NE. 678; 
Beisiegel v. New York Cent. R. Co., 
384 N. Y. 622, 90 AmD 741, 31 HowPr 
181 [rev 33 Barb. 429]; House v. 
Erie R. Co., 26 App. Div. 559, 50 NYS 
434; Wilber v. New York Cent., etc., 
R. Co., 8 App. Div. 138, 40 NYS 471; 
Lindeman v.°’ New York Cent., etc., 
R. Co., 42 Hun 306; Startz v. Penn- 
sylvania, etc., Canal Co., 16 NYS 810 
[aff 136 N. Y. 639 mem, 32 NE 1014 
mem]. 


Pa.—Lake Shore, ete, R. Co. v. 
Pr anuz, 127 Pa. 297, 18 A 22, 4 LRA 

S. C.——Peeples v. Seaboard Air Line 
ey Cor; 115 S. C. 115, 104 SE 541. 


Tex.—Schaff v. Young, (Civ. A.) 264 
SW 582; International, etc., R. Co. 
v. Edwards, (Civ. A.) 91 SW 640 [rev 
on other grounds 100 Tex. 22, 93 SW 


106]; Gulf, ete., R. Co. v. Melville, 
(Civ. A.) 87 SW 868. 
» Wash.—Ladouceur v. Northern 


Pac, R. Co., 4 Wash. 38, 29 P 942, 6 
Wash. 280, 33 P 556, 108 ‘0. 


Ont.—Champagne v. Grand Trunk 
OO. oO Omit. dross Ont VED 2d8." 
Vallee v. Grand Trunk R. Co., 1 Ont. 
L. 224; Morrow v. Canadian Pac. R. 
Cor au Onin Ane: 


[a] Obstructions to view.—Where 
deceased, driving an automobile go- 
ing about ten to fifteen miles an hour, 
was struck by a train approaching at 
a speed of from fifty to sixty miles 
an hour without warning signals, and 
his view was obstructed by buildings 
and freight cars, so that the train 
was not visible until he was within 
about twenty feet of the track, the 
question of his contributory negli- 
gence was for the jury. Corbett v. 
Hines, 194 Iowa 1344, 191 NW 179, 
180 NW 690. 


[b] Reliance on -hearing alone.— 
Where signals by trains are required 
at crossings, a traveler may antici- 
pate them from an approaching train, 
and it is a question for the jury 
whether it is negligence in him to 
rely on his hearing, without stopping 
and looking. Chesapeake, etc., R. Co. 
v. Stone, 200 Ky. 502, 255 SW 1384. 


[ec] Fact that plaintiff could have 
seen train if he had looked will not 
charge him with contributory negli- 
gence as a matter of law where the 
train by which he was injured gave 
no signals of its approach. Illinois 


whether he exercised proper care in attempting to 
cross in reliance on the fact that signaling devices 
at the crossing were not being operated,'® such as 
the ringing of bells,!? or such as the sounding of 


Cent. R. Co. v. Sullenger, 160 Ky. 455, 
169 SW 858. 

{d] Private crossings.—(1) The 
rule stated in the text applies in case 
of failure to give signals from trains 
approaching a private crossing 
which, by invitation or acquiescence 
of the railroad company, is used as a 
public crossing. Kirk v. Williamson, 
ete, ReCon 100. Wil Vang 0 9 adie 
922. (2) Whether the custom of giv- 
ing signals for a crossing prevailed 
to an extent that persons using the 
crossing could rely on the signals be- 
ing given was held, under the evi- 
dence, a question for the jury. 
Chesapeake, etc., R. Co. v. Young, 146 
Ky. 317, 142 SW 709; Louisville, etc., 
R. Co. v. Engleman, 135 Ky. 515, 122 
SW 8338, 21 AnnCas 565. 


7. Smith v.. Southern Pae-—€o,, 
(Cal.) 255 P 500; Rosenbloom v. 
Southern Pac. Co., 59 Cal. A. 102, 210 
P 58; State v. Union R. Co., 70 Md. 
69, 18 A. 1032; Lindeman v. New 
York Cent., etc., R..Co., 42 Hun 306, 
SONY Stavole 


8. Rouse 
fe NW 204. 


U. S.—Farrell v. Erie R. Co., 
Be Fed. 28, 70 CCA 396. 


Ind.—Cleveland, ete., R. Co. v. Har- 
rington, 131 Ind. 426, 30 NE 37. 


Iowa.—Lundien v. Ft. Dodge, etce., 
R. Co., 166 Iowa 85, 147 NW 308. 


Mich.—Detroit, etce., R. Co. v. Van 
Steinburg, 17 Mich. 99. 


Mo.—Dutton v. Kansas _ City Ter- 
minal R. Assoc., 316 Mo. 979, 292 SW 
718; Hutchinson v. Missouri Pac. R. 
Co., 161 Mo. 246, 61 SW 635, 852, 84 
AmSR 710; Gratiot v. Missouri Pac. 
R. Co., 116 Mo. 450, 21 SW 1094, 16 
LRA 189, 16 SW 384, 19 SW 81. 


N. Y.—Startz v. Pennsylvania, ete., 
Canal, etc., Co., 16. NYS 810 [aff 136 
N. ie 639 mem, 32 NE 1014 mem]. 

C.—Norton vy. North Carolina 
R. Pas 122 N. C. 910, 29 SH 886. 

Wis.—Piper v. Chicago, ete., R. Co., 
77 Wis. 247, 46 NW 165. 

10. Brose v. Chicago Great West- 
ern R. Co., 185 Iowa 867, 171 NW 149. 

11. U. S.—Detroit United R. Co. v. 
Weintrobe, 259 Fed. 64, 170 CCA 122. 

Cal.—Vaca v. Southern Pac. 7) gal 
Cal. A. 470, 267 P 346. 

Ind.—Southern Indiana R. Co. v. 
Corps, 37 Ind. A. 586, 76 NE 902. 

Ky.—Payne v. Barnette, 196 Ky. 
489, ‘S44 sw 896. 

Md.— Baltimore, ete, R. Co. v. 
Windsor, 146 Md. 119, 126 A 119. 

Mass.—Hicks v. New York, -ete!, RR: 
Co., 164 Mass. 424, 41 NE 721, 49 
AmSR 471. 

N. Y.—Kentfield v. New York Cent. 
ube 205 App. Div. 540, 199 NYS 


v. Blair, 185 Mich. 632, 


[a] Thus, where the driver of an 
automobile traveling six miles an 
hour, who had to turn and look back- 
ward to see a train going forty miles 
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gongs,” or that the watchman, flagman, or gateman 
at the crossing was not giving any warning,**® or was 
not present on the crossing;'* or that the gates were 


an hour, turned and looked back when 
he was one hundred and five feet from 
the crossing, and again when forty 
feet from the crossing, where he could 
see the track for a distance of three 
hundred feet, and could have seen the 
train had he turned far enough, it was 
held that the question of contributory 
negligence was for the jury, it ap- 
pearing that the automatic bell was 
not ringing. Kentfield v. New York 
Cent. R. Co., 205 App. Div. 540, 199 
NYS 860 


12. meseas v. St. Louis Southwest- 
ernie. Con 36. he) (20) 217" Busha: 
Brewer, 136 Ark. 246, 206 Sw 322; 
Etheridge v. Norfolk Southern R. Co., 
143 Va. 789, 129 SE 680. 

13. Md.—State v. Baltimore, 


R. Co., 157 Md. 256, 145 A 611; 
v. Union R. Co 00 Md. 69, 18 A'1032. 


etc., 


Mass.—Morrissey v. Boston, etc., 
R. Co., 216 Mass. 5, 102 NE 924 
Mo.—Stepham y. Chicago, etc, R. 


Co., (A.) 199 SW 2738. 


N. Y.—Wilber v. New York Cent., 
aris R. Co., 8 App. Div. 138, 40 NYS 


Tex.—Hoy v. Texas Mexican R. Co., 
(Civ. A.) 18 SW (2d) 948 trey on 
ae grounds (Commn. A.) SW 
( 

Wash.—Patterson v. Oregon-Wash- 
ington R., etc., Co., 118 Wash. 536, 203 
P ee 

W. Va.—Casdorph v. Hines, 89 W. 
Va. 448, 109 SH 774. 


14. U. S.—Zimmerman v. Pennsyl- 
vania Co., 252 Fed. 571, 164 CCA 487. 


Cal.—Gregg v. Western Pac. R. Co., 
193 (Cal. 212) (223. P 553 ‘Correa, v. Da- 
vis, 69 Cal. A. 180, 230 P 984. 


Me.—Borders vy. Boston, etc., R. Co., 
115 Me. 207, 98 A 662. 


Mo.—Rummels vy. Illinois Cent. R. 
Co.; (A.) 15 SW (2d) 363. 

N. J.—Delaware, etc., R. Co. 
Shelton, 55 N. J. L. 542, 26 A 937. 


N. Y.—Brink v. Erie R. Co., 190 App. 
Div. 527, 179 NYS 848. 


Oh.—Cincinnati, etc., R. Co. v. Tay- 
lor,/27.Oh. Cir: Ct. 1 


Tenn.—Tennessee Cent. R. Co. v. 
Gilbert, 131 Tenn. 201, 174 SW 812. 


Wis.—Gundlach v. Chicago, etc., R. 
Co., 172 Wis. 488, 179 NW 577, 985. 


[a] hus, in an action for injuries 
to a wagon driver, who had an ob- 
structed view and relied on the fact 
that the stop signal was in the place 
where it customarily was when not in 
use by the flagman who was absent, 
it was held on the evidence that the 
driver’s contributory negligence was 
for the jury. Gundlach v. Chicago, 
ete., R. Co., 172 Wis. 488, 179 NW 577, 
985. 


15. U. S.—Canadian Pac, R. Co. v. 
Slayton, 29 F. (2d) 687; Hines v. 
Smith, 270 Fed. 132 [certiorari den 
955 U.S. 576, 41 SCt 448, 65 L. ed. 
794]; Delaware, etc., R. Co. v. Welsh- 
man, 229 Fed. 82, 143 CCA 358, LRA 
1916E 816; Erie R..Co, vy, Schultz, 183 
Fed. 673, 106 CCA 23, 


Ark.—Chicago, etc., R. Co. v. Hamil- 
ton, 92 Ark. 400, 123 SW 3879. 


Tll.—Chicago, etc., R. Co. v. Schmitz, 
211 Ill. 446, 71 NE 1050 [aff 113 Ill. A. 
Chicago, ete., Re Comin) Zapp, 
839, 70 NE 623 [aff 110 Ill. 
¢ Chicag O,, ete.; Re Co, Vv; Ol 
son, ah WF ge OY ee 320; Pittsburg, etc., 
R. Co. v. Smith, 110 Ill. A. 154 [rev 
on other grounds 207 Ill. 486, 69 NE 
873]. 


Vv. 


Kan.—McClain v. Chicago, ete., R. 


State |. 
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Co., 89 Kan. 24, 130 P 646, AnnCas| 
ee 699. 


y.—Payne v. Barnette, 196 Ky. 
489, 544 SW 896; Louisville, etc., R. 
Co. Ve Wilson, 100 SW 302, 30 Ky 


Me.—Blanchard v. Maine Cent. R. 
Co., 116 Me. 179, 100 A 666. 


Md.—Director Gen. of Railroads v. 
State, 135 Md. 496, 109 A 321; Jen- 
kins v. Baltimore, ete., Noe OKO 08 Md. 
402, 56 A 966; Baltimore, etc., R. Co. 
v. Stumph, 97 Md. 78, 54 A 378 


Mass.—Garafalo v. New York, etc., 
Re Co.,. 206 Mass. 589, 92 NE 723; 
Lundergan v. New York Cent., etc., R. 
Co., 203 Mass. 460, 89 NE 625. 


Minn.—Haugen v. Northern Pac. R. 
Co., 182 Minn. 54, 155 NW 1058. 


Mo. —Rawie v. Chicago, etc., R. Co., 
310 Mo. 72, 274 SW 1031; Nicholson 
v. Missouri Pac. R. Cox (A.) 297 SW 
996; Wack vy. St. Louis, etc., R. Co., 


175 Mo. A. 111, 157 SW 1070. 


N. J.—Brown v. Erie R. Co., 87 N. 
J. L. 487, 91 A 1028, AnnCas1917C 496; 
Smith v. Atlantic Cify R. Co., 66 N. 
J. L. 307, 49 A 547; Delaware, etc., 
a oF v. Shelton, 55 N. J. L. 342, 26 


N. Y.—Oldenburg v. New York 
Cent.;xete., "Ri Co., 124 5N.) ¥3404) 26 
NE 1021; Paimer "vy. New York Cent., 
etc., R. Go., L202) N.Y. hi: ay NE 678; 
Glushing Vv. Sharp, 96 N 676 mem; 
Wisniewski v. New York ate R.-Co., 
228 App. Div. 27, 238 NYS 429; Pul- 
cino v. Long Island R. Go.; 125 xpPe: 
Div. 629, 109 NYS 1076 [aff 194 N. Y. 
526, 87 NB 1126]; McCaffrey v. Del- 
aware, etc., Canal Co., 16 NYS 495; 
House v. Erie R. Co., 26 App. Div. 
559, 50 NYS 434; Shultz v. New York 
Cent., etc. R. Co., 69 Hun 515, 23 NYS 
509 laff TAGE Nave 670,, 39 NE 20; 
Lindeman v. New York ‘Cent., ete, Re 
Co., 42 Hun 306, 8 NYSt 731. 


Pa.—Siever v. Pittsburgh, etc., R. 
Co,,/252- Pas 1,97 A116: Messinger Vv. 
Pennsylvania. R.. Cow, 215 Pa. 497, 64 A 
682, 114 AmSR 970; Lake Shore, etc., 
R. Co. v. Frantz, 127 Pa, 297, 18 IN. 22, 
4 LRA 389. 


Va.—Etheridge v. Norfolk Southern 
R. Co., 148 Va. 789, 129 SE 680. 


Ont.—Armstrong Cartage, etc., Co. 
v. Grand Trunk R. Co., 42 Ont. L. 660. 


[a] Thus (1) where plaintiff, find- 
ing the gates of a crossing open and 
hearing no warning signal, drove onto 
the crossing an'd was struck by a train 
coming from the north, he cannot be 
deemed guilty of contributory negli- 
gence as a matter of law, where his 
view in that direction was obstruct- 
ed, and, on hearing a bell ringing in 
the south, he first looked that way. 
Curlin v. St. Louis Merchants’ Bridge 
Terminal R. Co., (Mo. A.) 232 SW 215. 
(2) Where plaintiff, driving a motor 
truck, approached a railroad crossing 
provided with gates and a watchman, 
and, on the gates being raised, fol- 
lowed a truck which preceded him up- 
on the track, and ‘did not stop, al- 
though the truck in front of him had 
stopped, his-action in attempting to 
cross in the first instance and in fail- 
ing to stop when the other truck 
stopped did not render him guilty of 
contributory negligence as a matter 
of law. Moore v. Davis, 210 Mo. A. 
181, 241 SW 4657. 


[b]. Where upon seeing gates go 
up one attempts to cross but is shut in 
on track by the opposite gate being 
lowered, his contributory negligence 
is a question for the jury. Warren v. 
Boston, etc., R. Co., 168 Mass. 484, 40 
NE 895; Kane v. New York, ete., R. 
Cox 132 N. Y. 160, 30 NE 256. 
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open,!® and the warnings usually given when the gates 
were open were not displayed,1® or where two or more 
of the before mentioned conditions existed.17 


Where 


{c] Whether attempt to cross 
while nearer gates are open, although 
the opposite gates are closed, is neg- 
ligence is a question for the jury. 
Startz v. Pennsylvania, etc., Canal, 
etc., Co., 16 NYS 810 [aff 136 N. Y. 639 
mem,. 32 NE 1014 ‘mem]; Haywood v. 
New York Cent., etc., R. Co., 13 NYS 
TR TAte A283 cI oeye 596 mem, 28 NE 
251 mem] (holding that it is for the 
jury to determine whether the person 
injured might not prudently have re- 
garded the fact that the gate was 
open as an assurance that while it 
was in that position no train would 
pass; and whether he had reasonable 
grounds for supposing that the oppo- 
site gate would be open when reached 
by him). 

16. Craig v. New York, etc., R. Co., 
118 Mass. 431 (where there was no 
flag or lantern at the crossing as was 
usual when a train or engine was 
about to pass while the gates were 
open). 

17. See cases infra this note. 


[a] No engine signal ak warning 
by flagman.—Texas, etc., Co. Ne 
Diaz, (Tex. Civ. A.) 234 Sw 7519. 


{b] No train signals and excessive 
speed.—Nichols v. Chicago, etc., 
Co., 44 Colo. 501, 98 P 808; Baltimore, 
etc., R. Co. v. Then, 159 Ill. 535, 42 NE 
971 [aff 59 Ill, A. 561]; Monroe: v. 


Chicago, etc., R. Co., 280 Mo. 4838, 219 
SW 68. 
[c] No train signals and open 


gates.—Corbett v. Hines, 194 Iowa 
1344, 191 NW 179, 180 NW 690; Hous- 
ton, ete., R. Co. v. Lavine, (Tex. Civ. 
A.) 255 SW 448 [app ‘dism (Commn. 
A.) 267 SW 1114]. 


[d] .No train signals and watch- 
man absent.—An automobile driver, 
who had crossed a railroad track ata 
crossing daily for several months 
without having ever seen or known of 
a train passing such point at the hour 
he was struck by one, and who knew 
that a signal man was stationed at the 
crossing, was held not negligent, as 
a matter of law, in crossing the track 
while his view was obstructed by a 
street car filled with passengers, 
Where the approaching train, which 
struck him, sounded no warning, and 
the watchman was absent, and he 
started to cross from the opposite 
side, after the conductor, pursuant to 
a rule of which plaintiff was aware, 
had looked down the eee ete a the 
car started across. Greg Western 
Pao i Coyarge eal: 213, "23 P 553. 


[e] No train signals, excessive 
speed, and no warning by flagman.— 
Leuthold v. Pennsylvania R. Co., 83 
F. (2d) 758 (evidence that the occu- 
pants of an automobile approached 
a city railroad crossing, the view of 
which was obstructed by a building, 
at a speed of ten or twelve miles an 
hour, that it was the custom to have 
a flagman at the crossing when trains 
were approaching, with which custom 
plaintiffs were familiar, that they 
looked for the flagman, but failed to 
see him, and that the trainmen neg- 
ligently’ operated the train at an ex- 
cessive rate of speed in violation of 
the city ordinance and negligently 
failed to signal its approach to the 
crossing, was held to make the ques- 
tion of plaintiff’s contributory negli- 
gence one for the jury); Marnan v. 
Chicago, etc., R. Co., 166 Lowa 457, 136 
NW 884. 


[f]_ No train signals, headlight, ae 
signal by watchman.—Robbins  v. 
Southern Pac. Co., (Cal. A.) 283 P 850. 

[g] No train signals or sounding 


of crossing gong.—Swigart v. Lusk, 
196 Mo. A. 471, 192 SW 138. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2068-2069] 


to the knowledge of the person injured the gates at 
the particular crossing ‘were operated irregularly, 
it being the custom frequently to leave the gates down 
for long periods when no train was passing or about 
to pass, his contributory negligence in attempting to 
cross while the gates are closed is a question for the 


jury.1§ 


[§ 2069] (6) Reliance on Directions of Railroad 
Ordinarily, it is a question for the jury 


Employees. 


[h] No train signals or warning 
by flagman.—iIn an action for the 
death of a pedestrian who came along 
the tracks to a protected street cross- 
ing and was struck by switched cars 
while he was talking with the cross- 
ing flagman, who failed to give time- 
ly warning of the cars coming in the 
dusk without signal or warning, the 
question of negligence and contribu- 
tory negligence were for the jury. 
Amedeo vy. Grand Rapids, etc., R. Co., 
215 Mich. 37, 183 NW 929. 

[i] Open gates and no ringing of 
crossing bell.—Gorman y. St. Louis 
Merchants’ Bridge Terminal R. Co., 
(Mo.) 28 SW (2d) 1023. 

[ij] Open gates and no watchman. 
—Kasky vy. Baltimore, ete., R. Co., 23 
Oh. A. 185, 155 NE ace 


18. Baltimore, etc., Co. v. Lan- 
drigan, 20 App. (D. C’) ETTy Chicago, 
ete., R. Co. v. Keegan, 112 Pd, tAL 338: 
Chicago, ete., R. Co. v. Urbaniac, 106 
a ley 395. 

U. S—Boston, ete., R. Co. v. 
Rafalko, 228 Fed. 440, 143 CCA 22. 

Ala.—Southern R. Co. v. Cates; 211 
Ala. 282, 106 S 356 

Ark.—St. Louis, etc., R. Co. v. Amos, 
54 Ark. 159, 15 SW 862. 

Cal.—Correa vy. Davis, 
180, 230 P 984. 

Ill.— Chicago, etc., R. Co. v. Sykes, 
96, Til. 162; Tilinois Cent. R. Co. v. 
Lindgren, 80 Ill. A. 609. 

Ind.—Lake Erie, etc., R.-Co. v. San- 
ders, 72 Ind. A. 283, 125 NH 793. 

Iowa.—Spencer y. Illinois Cent. R. 
Co., 29 Iowa 55. 


69'Call A. 


Kan.—Weston y. Hines, 107 Kan. 
625, 193 P 340. 
Payne v. Barnette, 196 Ky. 


Ky 
489, "544 Sw $96. 

Md.—Sheridan v. Baltimore, etc., R. 
Co., 101 Md. 50, 60 A 280. 

Mass.—Walsh v. Boston, ete. R. 
Co., 171 Mass. 52, 50 NH 453; Tilton 
v. Boston, etc., R. €o;,)169 Mass. 253, 
47 NE 998. 

Mich.—Patton y. Grand Trunk R. 
Co., 236 Mich. 173, 210 NW 309. 

Minn.—W oehrle Vv. Minnesota 
Transfer R. Co., 82 Minn. 165, 84 NW 
791, 52 LRA 348. 

Mo.—O’Keefe v. St. Louis, eau R. 
Co., 108 Mo. A. 177, 883 SW 308. 

N. J.—Smith v. Erie R. Co., 7 N. J. 
Mise. 75, 144 A 166. 

N. Y.—McNamara v. New York 
Cent., etc., R. Co., 136 N. Y. 650 mem, 
32 NE 765; Glushing v. Sharp, 96 
Ney XY. 676 mem; Wall v. New York 
Gent., etc., R. Co., 56 App. Div. 599, 67 
NYS 519; House v. Erie R. Co »» 26 
App. Div. 559, 50 NYS 4384; Wilber 
vy. New York Cent., etc., R. Co., 8 App. 
Div. 138, 40 NYS 471; Phillips’ v. New 
York, etc., R. Co., 80 ‘Hun 404, 30 NYS 
333. 

Oh.—Cincinnati, etc., R. Co. v. Tay- 
forse2T) Oh; Cir. (Ct. q57. 

Pa.—Fennell v. Harris, 184 Pa. 578, 
"39 A 491. 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445, 450 [cit Cyc]. 

Tex.—Stevenson vy. Houston, etce., 
FaCo., .(Olv: Aa) 19S W 22a) 207 [aff 
(Commn,. A.) 29 SW (2d) 995]. 


W. Va.—Crookshank v. Chesapeake, 


re iy 
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to be determined in the light of all the surrounding 
circumstances whether the person injured exercised 
proper care in attempting to cross upon the signal, 
invitation, or direction of a railroad employee,?® 
as upon a signal of safety by the watchman, flagman, 
or gateman,”° or on invitation of a brakeman,?+ 


track foreman,?? or engineer,** or whether he exer- 


R. Co., 107 W. Va. 436, 148 SE 


ee —McGrath vy. Minneapolis, ete., 
R. Co., 195 Wis. 11, 21 NW 530. 


20. “U, Si—-Warley v. Norfolk, etc., 
R. Co., 14 F. (2d) 93; Chicago, etc., 
R. Co. v. Prescott, 59 Fed, 237, 8 CCA 
109, 23 LRA 654 


AIet-Seuthorn Riv COMNAVe avers 2a 
Ala. 282, 100 S 3856; Cunningham 
Hardware Co. v. Louisville, etc., R. 
Co., 209 Ala. 327, 96 S 358. 


Ind.—Lake Erie, etc., R. Co. v. San- 
ders, 72 Ind. A. 283, 125 NE 793.: 


Iowa.—Dubuque Motor Express Co. 
v. Payne, 195 Towa 1117, 193 NW 5382; 


Spencer vy. Illinois Cent. R. @o.; 
Iowa 55. 
Kan,.—-Polter v. Chicago Great 


Western R. Co., 130 Kan. 314, 286 P 
240; Weston v. Hines, 107 Kan. 625, 
193 BP 340. 


Mo.—Hovatter vy. Chicago, etc. R. 
Co., 170 Mo. A. 318, 156 SW 73; Fusili 
y. Missouri Pac. R. Co., 45 Mo. A, 535. 


N. rast gripe Erie R. Co., 7 N. J. 
Misc. 75, 144 A 166. 


N. Y.—Oldenburg v. New York 
Cent.,-ete.,) R. Co.,, 124 N. cY.| 414,526 
NE 1021; Gray v. New York Cent., 
ete.) R. Co., t& App. Divs 1, 78 NYS 
653: Waldele v. New York Cent., etc., 
R. Co., 4 App. Div. 549, 38 NYS 1009; 
Hurley v. New York Cent., etc. R. 
Co., 90 Hun 1, 35 NYS 351; Startz v. 
Pennsylvania, etc., Canal, ete., Cosette 
NYS 810 [aff 136 "N. Y. 639 mem, 32 
NE 1014 mem]; Richardson v. New 
York. Cent., ete., R. Co., 15 NYS 868 
[aff 133 N. Y. 563 mem, 30 ND 1148 
mem]; Haywood v. New York Cent., 
etc., R. Co., 13 NYS 177 [aff 128 N. y! 
596 mem, 28 NE 251 mem]; Kane v. 
New York, etc., R. Co., 9 NYS 879 [aff 
132 N. Y. 160, 30 NE 256]. 


Oh.—Cleveland, etc., R. Or vy. Hos- 
ler, 25-QOh. A. 531, 159 NE 9 


Pa.—Sharpless v. Bageats etc., 
R. Co., 286 Pa. 439, 183 A 636; Hoff- 
man vy. Pittsburgh, ete yORe -Co.,, 2278 


Pa. 246, 122 A 274; Coleman v. Penn- 
sylvania ReCo., 195 Pa. 485, 46 A 66. 


W. Va.—Crookshank y, Chesapeake, 
ree Ra Co... 107. W.. Va. 436, 148 SE 
492, 


Wis.—McGrath v. Minneapolis, ete., 
R. Co., 195 Wis. 11, 216 NW 530. 


[a] Rule applied.—(1) Where an 
automobilist, forty or fifty feet from 
a crossing, momentarily saw an en- 
gine on the track between three hun- 
‘dred and four hundred feet from and 
headed away from the erossing, but did 
not know in which direction it was 
moving, his view thereafter being ob- 
structed, looked and listened, observed 
no danger, and the conduct of the 
railroad watchwoman indicated that 
the engine was not dangerously near, 
the question of whether the traveler 
might reasonably rely on her conduct 
and attempt to pass the crossing is a 
question for the jury. Bonar v. Bal- 


timore, ete, R. Co., 91 W. Va. 462, 113 | 


SE 766. (2) Where ‘driver of an auto- 
mobile, on approaching a _ crossing 
with which he was unacquainted at 
night, where at some points near the 
crossing the view of the tracks was 
obstructed, stopped twenty or thirty 
feet from ‘the tracks and looked and 
listened, without seeing or hearing 


cised proper care in attempting to cross in spite 
of a warning of danger, but which he misunder- 


any train, whether he was chargeable 
with negligence in proceeding to cross 
on signal of the watchman without 
again stopping is a question for the 
jury. Philadelphia, ete., R. Co. v. Le- 
Barr, 265 Fed. 129. (3) Where plain- 
tiff, who was driving upon a city 
street in the evening, on approaching 
a railroad crossing having four tracks 
stopped on signal of the flagman be- 
fore reaching the first track, and wait- 
ed until some engines had passed, and 
then in obedience to a signal of the 
flagman started on after first look- 
ing and listening, and was struck by 
a train on the second track, the ques- 
tion whether or not he was guilty of 
contributory negligence in failing to 
continue to look and listen after start- 
ing across was not one of law. but of 
fact to be determined by the jury, in 
view of the circumstances of the par- 
ticular case. Union Pac, R. Co. v. 
Rosewater, 157 Fed. 168, 84 CCA 616, 
15 LRANS 803, 13 AnnCas 851. 

[b] Omission of flagman to give 
customary stop signal is a circum- 
stance to be considered with other 
facts and circumstances in determin- 
ing the degree of care exercised by an 
approaching traveler. Casdorph vy. 
Hines, 89 W. Va. 448, 109 SE 774. 


21. Iowa.—Scott v. St. Louis, etc., 
R. Co., 112 Iowa 54, 88 NW 818. 


Md.—Sheridan v. Pe NE etc., R. 
Co., 101 Md. 50, 60 A 280. 


Mich.—Patton v. Grand Trunk 
pieoters R. Co., 236 Mich. 173, 210 NW 


Pa.—Kitchen y. pha reho ena R. 
Co.,- 232. Pa. 603,81 Ang 


Tex.—Missouri, ete., R. Co. v. Rob- 
ertson, (Civ. A.) 189 SW 284. 


[a] Thus, where one crossing a set 
of tracks was suddenly told by a 
brakeman that a train on another 
track was to be moved and was in- 
jured when he attempted.to get out of 
the way, the question of his contribu- 
tory negligence was for the jury, al- 
though if he had remained in the sit- 
uation he was when warned he would 
not have been injured. Missouri, otey 


EV OCoeey: rests Ce (Tex. Civ. 
189 SW 28 

22. gen ive Pittshire GUC. whee. 
Co., 44 Pa. Super. 350; St. Louis- 


Southwestern R. Co. v, Evans, (Tex. 
Civ. A.) 158 SW 1179. 


[a] Rule applied.—Where a wo- 
man about to go over a crossing where 
there are four tracks stops on the first 
track, when she is invited by the 
track foreman to continue over, and 
in doing so is struck just as she is 
leaving the third track by a locomo- 
tive which had been standing about 
twenty or thirty feet from the cross- 
ing when she started, an'd the locomo- 
tive gives no signal, the case is for 
the jury. Goldie v. Pittsburg, etc., R. 
Co., 44 Pa. Super. 350. 


23. Plaunt v. Railway Transfer 
Co., 86 Minn. 506, 91 NW 19. 


[a] Thus, where an engineer no- 
tified: a traveler that he would hold 
the engine until such traveler had 
crossed, it is a question of fact for the 
jury whether an unexpected movement 
of the engine justified the traveler in 
going forward instead of turning 
back. Plaunt v. Railway Transfer 
Co., 86 Minn. 506, 91 NW 19. 
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[§ 2070] (7) Crossing near Standing or Ap- 
Ordinarily, it is a ques- 
tion for the jury to decide whether under the cir- 


proaching Trains or Cars. 


24. 
born, 127 Ind. 142, 26 NE 207; New 
York, etc., R. Co. vy. Randel, 47 N. J. 
L. 144. 

25. U. S.—Mearns v. Baltimore, 
etc., R. Co., 284 Fed. 31. 

Kan.—De Hardt v. Atchison, etc., R. 
Co., 100 Kan. 24, 163 P 650, LRA1917D 
549; Atchison, ete., R. Co. v. Wilkie, 
77 Kan. 791, 90 P 775, 11 LRANS 963. 

Mich.—Davis v. Michigan Cent. R. 
Co., 142 Mich. 382, 105 NW 877. 

Mo.—Wilder v. Wabash R. Co., 164 
Mo. A. 114, 146 SW 837. 

N. J.—Hackman y. Lehigh Valley 
R. Co., 78 A 686. 

N. Y.—Harrington v. Erie R. Co., 
79 App. Div. 26, 79 NYS 930; Chad- 
bourne v. Delaware, etc., R. Co., 
Daly 215. 

N. D.—Severtson v. Northern Pac. 
R. Co,, 32 N. D. 200, 155 NW 11. 

S. D.— Bergeron v. Minneapolis, ete., 
R2Co,, 37 -S.( Di 458, 159" NW yor. 

Tex.—St. Louis Southwestern R. Co. 
v. Bowles, 32 Tex. Civ. A. 118, 72 SW 
451. 


{a] Attempt to cross between cars 
which were moving but which fact 
plaintiff did not discover, although 
he looked before he attempted to 
cross, does not sufficiently show con- 
tributory negligence to warrant with- 
drawing the case from the. jury. 
Dahlstrom y. St. Louis, ete., R. Co., 
108 Mo. 525, 18 SW 919. 

{b] Attempt to cross in front of 
engine standing near crossing is not 
so inherently dangerous as to prevent 
a recovery for damages if the engine 
is unexpectedly started forward, but 
the question whether the person in- 
jured was guilty of negligence where 
such an engine is moved without giv- 
ing any signal is for the jury. St. 
Louis, etc., R. Co. v. Dawson, 64 Kan. 
99,67 P 521. To same effect Atchison, 
etc., R. Co. v. Wilkie, 77 Kan. 791, 90 
P 775, 127 AmSR 464, 11 LRANS 968, 
15 AnnCas 731; Bergeron v. Minne- 
apolis, ete., R. Co., 37 S. D. 458, 159 
NW 51. 

26. U. S.—Perucca v. Baltimore, 
Stew RiviCO.,.499) 1. (2d) .113 Leertio- 
rari den 281 U. S. 721 mem, 50 SCt 
236 mem, 74 L. ed. 340 mem]; Vasca- 
cillas v. Southern Pac. Co., 247 Fed. 8, 
159 CCA 226; Lehigh Valley R. Co. 
v. Emens, 231 Fed. 636, 145 CCA 522 
[certiorari den 242 U. S. 627 mem, 37 
Sct 14 mem, 61 L. ed. 535 mem]; 
Lehigh Valley R. Co. v. Kilmer, 231 
Fed. 628, 145 CCA 514 [certiorari 
den 242 U. S. 627 mem, 37 SCt 13 mem, 
61 L. ed. 535 mem]; O’Hara v. New 
Jersey Cent. R. Co., 183 Fed. 739, 106 
CCA 177; Cobleigh v. Grand Trunk 
R. Go., 75 Fed. 247 [rev on other 
grounds 78 Fed. 784, 24 CCA 342]; 
Chicago, etc., R. Co. v. Prescott, 59 
Fed. 237, 8 CCA 109, 23 LRA 654. 

Ala.—Central of Georgia R. Co. v. 
Graham, 127 § 213. 

Ark.—Chicago, ete., R. Co. v. Mc- 
Kamy, 180 Ark. 1095, 25 SW (2d) 5; 
St. Louis-San Francisco R. Co. v. 
Whitfield, 155 Ark. 560, 245 SW 323; 
St Hours) ete., R. Co.’ v. Hitt, 76 Ark, 
227, 88 SW 908,.990. 

Cal.—Warren v. Southern Califor- 
nia R.sCo., 6:Cal. Unrep. Cas.-835, 67 
P 1; Walker v. Southern Pac. Co., 38 
Caw Anois LP RLS. 

Colo.—Colorado, ete, R. Co. v. 
Chiles, 50 Colo. 191, 114 P 661. 

111—Chicaso. etec.. R. Co. v. Wilson, 
1338 Ill. 55,-24 NE 555 [aff 35 Ill. A. 
346]; 


De Scheppers v. Chicago, etc.,’ (Civ. A.) 47 SW 59; 
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cumstances of the case one injured at a railroad 


Baltimore, ete., R. Co. v. Wal--7 R. Co., 179 Ill. A. 298; Marren vy. Chi- 


cago, etc., R. Co., 178 Ill. A. 431; Gib- 
bons vy. Aurora, ete., R. Co., 177 Ill. A. 
572 [aff 263 Ill. 266, 104 NE 1063]; 
Butters v. Chicago, etc., R. Co., 157 


Tle A. 369; Chicago, ete; RR. Co. v. 
OtLeary, 126 Ill. Aw 30D. 
Iowa.—Friesner Fruit Co. v. Chi- 


cago Great Western R. Co., 199 Iowa 
1143, 201 NW 112; Zellmer v. Hines, 
196 Iowa 428, 192 NW 281; Cummings 
v. Chicago, ete., R. Co., 114 Iowa 85, 
86 NW 40. 


Kan.—Orr v. Atchison, etc., R. Co., 
119  Kaniw751) 241 -P 437. Brown ww. 
Edgerton, 49 P 159; Chicago, etc., R. 
Co. v. Prouty, 55 Kan. 503, 40 P 909. 

Ky.—Louisville, ete., R. Co. v. 
isville Provision Co., 212 Ky. 709, 279 
SW 1100; Chesapeake etec., R. Co. v. 
Williams, 179 Ky. 33%, 200 SW 451; 
Louisville, ete., R. Co. v. Morgan, 174 
Ky. 633, 192 SW 672; Chesapeake, etc., 
R. Coss. Ward, 145 Ky. 1733, 4141 5iW) 
Louisville, etc., R. Co. v. Sweet, 
Cy. 337, 134 SW 204; Louisville, 
Cte, Re Convin Laylor, 7104, SiW Ge: 
31 KyL 1142. : 


Mass.—LaFond vy. Boston, ete., R. 
Co., 208 Mass. 451, 94 NE 693; Rob- 
bins v. Fitchburg R. Co., 161 Mass. 
145, 36 NE 752; Tyler v. New York, 
etc., R. Co., 187 Mass. 238. 


Mich.—Welch v. Michigan Cent. R. 
Co., 147 Mich. 207, 110 NW _ 1069; Re- 
tan v. Lake Shore, etc., R. Co., 94 
Mich. 146, 53 NW 1094. 


Minn.—Loucks v. Chicago, ete., R. 
Co., 31 Minn. 526, 18 NW 651. 


Mo.—-Hutchinson y. Missouri Pac. 
R. Co., 161 Mo. 246, 61 SW 635, 852, 
84 AmSR 710; Gillaspie v. Louisi- 
ana, ete., R. Co., (Mo. A.) 260 SW 547; 
Evy v. Davis, (Mo. A.) 244 SW 954; 
Hanna v. Kansas City Southern R. 
Co., 178 Mo. A. 281, 165 SW 1148; Har- 
shaw v. St. Louis, etc., R. Co., 173 Mo. 
A. 459,159 SW 1; Dunham vy. Wabash 
R. Co., 126) Mo. A. .643, 105 SW 21; 
Lang v. Missouri Pac. R. Co., 115 Mo. 
A. 489, 91 SW 1012. 


Nebr.—Omaha, etc., R. Co. v. O’Don- 
nell, 22 Nebr. 475, 35 NW 235. 


N. H.—Stearns v. Boston, etc., R. 
Co., 75 N. H. 40, 71 A 21, 21 AnnCas 
1166; Huntress v. Boston, etc., R. Co., 
66 N. H. 185, 34 A 154, 49 AmSR 600. 


N. J.—Gorson vy. Atlantic City R. 
Cont Nit, Pe 264 NT 2 ACs [aticlS Nee 
L. 738, 75 A 1100]; Wolcott v. New 
York ete. pri. (Co.868 Noel Aah 
A 297; Jones v. West Jersey, etc., R. 
Co., 7 N. J. Mise. 381; 147 A 381. 


N. Y.—Mullen v. Schenectady R. Co., 
214 N. Y. 300, 108 NE 412; Henavie 
v. New York Cent., etc., R. Co., 166 
N. Y. 280, 59: NE 901. 


Oh.—Cleveland, etc., R. Co. v. Reiss, 
13, Oh., Cir. Ct, 405, T= 'Oh. Cir Dec: 
450; Pittsburgh, etc., R. Co. v. Fagin, 
3 OhNPNS 30. 


Pa.—Mills v. Pennsylvania R. Co., 
284 Pa. 605, 184 A 494; Philpott v. 
Pennsylvania R. Co., 175 Pa. 570, 34 A 
856; Smith v. Baltimore, ete., R. Co., 
158 Pa. 82, 27 A 847; Miller v. Lehigh 
Valley R. Co., 58 Pa. Super. 558. 


Tex.—Texas, etc., R. Co. v. Harring- 
ton, (Commn. A.) 285 SW 188 [rev 
(Civ. A.) 209 SW 685]; Texas, etc., R. 
Co. v. Adams, (Civ. A.) 27 SW (2d) 
331; Hines v. Smith, (Civ. A.) 235 SW 
654; Hovey v. Sanders, (Civ. A.) 174 
SW +1026; .Gult, ete. RCo, varGaddis: 
(Civ. A.) 166 SW 124 [rev on other 
grounds (Commn. A.) 208 SW 895]; 
Houston, etc, R. Co. v. Laskowski, 
International, 


crossing exercised due care in attempting to cross. 
near standing cars or engines which were suddenly 
moved,”° or in front of approaching trains or cars,?* 


ete., R. Co. v. Starling, 16 Tex. Civ. A. 
365, 41 SW 181. 

Wis.—Wade v. Chicago, ete., R. Co.,. 
146 Wis. 99, 130 NW 890; Bower v.. 
Chicago, ete.;<R. Co., 61 Wis. 457, 21 


NW _ 536; Bohan y. Milwaukee, etc.,. 
R. Co., 58 Wis. 30, 15 NW 801. 
fa] Automobile driver.—(1) 


Where the driver of an automobile 
and deceased were unfamiliar with 
the road, it was for the jury to say 
whether, in view of a narrow roadway,. 
a sharp curve, and the necessity of be- 
ing on the lookout for other vehicles, 
the driver was guilty of contributory 
negligence in attempting to drive 
ahead of the train, instead of coming 
to a stop at the crossing. Wanner 
v. Philadelphia, ete., R. Co., 261 Pa. 
273, 104 A 570. (2) Whether an auto- 
mobile driver, who saw an approach- 
ing train when the train at the short-. 
est possible distance under the evi- 
dence was one hundred and sixty-sev- 
en yards from the nearest edge of the 
crossing and when the automobile was. | 
only eight feet distant from the track, 
was negligent in attempting to cross. 
in front of the train was held a ques- 
tion for the jury, in view of the evi- 
dence, from which it could be in- 
ferred that he would have success- 
fully crossed the track if the engine 
had not been killed because of ‘defects 
in the crossing. St. Louis, ete., R. Co. 
v. Morgan, (Tex. Commn. A.) 239 SW 
607 [aff (Civ. A.) 220 SW 281]. 


[b] Insufficient lights on backing 
engine.— Whether the driver of a team 
was guilty of contributory negligence 
in crossing the track in front of a 
backing engine, the lights of which 
consisted of two lanterns, which the 
evidence tended to show were insuffi- 
cient to give a traveler a correct idea 
as to the distance of the engine, was. 
for the jury. Chicago, etc., R. Co. v. 
Moon, 88 Ark. 231, 114 SW 228. - 


{c] Train running at unlawful 
speed.—The question whether a trav- 
eler exercised due care in attempting 
to cross a track in advance of an ap- 
proaching train is properly submit--, 
ted to the jury when the evidence dis- 
closes that he would have crossed in 
safety but for the fact that the train 
was running at twice the speed per- 
mitted by the rules of the road, and 
warrants the inference that he drove 
upon the track in the reasonable be- 
lief that the train was moving at the 
customary speed, with which he was 
familiar. Stearns v. Boston, ete., R.. 
reek 75 N. H. 40, 7£ A 21, 21 AnnCas. 


[d] That person injured heard 
whistle at sufficient distance to have 
stopped in time to avoid a collision 
does not make his attempt to cross 
necessarily negligence, as the whis- 
tling might have been heard when the 
train was at such a distance that a 
prudent man would believe that he 
could safely cross. Cleveland, etc., &. 
(Co. v. Reiss, 13 Oh. Cir. Ct. 405, 7 Oh. 
Cir. Dec. 450. 


[e] Where policeman in line of du- 
ty stepped in front of an approaching 
locomotive carrying no lights, no 
warning having been given, he was 
not guilty of contributory negligence 
as a matter of law. Pittsburgh, ete.,. 
R. Co. v. Fagin, 3 OhNPNS 30. 


{[f] Whether traveler who stopped 
after hearing whistle beyond station 
which was obscured by a snowstorm, 
and then believing the train had 
stopped, and relying on signal if it 
had not, drove onto the crossing, was 
contributorily negligent was a ques- 
tion of fact.. Cobleigh v. Grand Trunk _ 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as where the circumstances of the particular case are 
of such a nature that different conclusions may rea- 
sonably be drawn therefrom,?7 or where the evidence 


is such that the jury might infer 


injured exercised due care in approaching the eross- 
On the other hand, where the existence of 
contributory negligence is the only inference that 
can be drawn from the undisputed evidence, the ques- 
tion should not be submitted to the jury,?® as where 
it appears that the approaching train is so near and 
running at such a rate of speed that it is reasonably 


ing’.?8 


apparent that the train will reach 


R. Co., 75 Fed. 247 [rev on other 
Zrounds 78 Fed. 784, 24 CCA 342]. 


27. Hoffman v. Southern Pac. Co., 
101 Cal. A, 218, 281 P 681. 

28. Underhill v. Chicago, ete., R. 
Co., 81 Mich. 48, 45 NW 508. 

29. U. eh v. Southern R. 


Co., 140 Fed. 410. 


Cal.—Lambert v. Southern Pac. R. 
Go, 146 Cal. 231, 79 Po 873; Jones: v. 
yay Paci Co,'384 Cal. A. 629; 168 


Del.—Evans v. Philadelphia, etc., 


R. Co., 25 Del. 370, 80 A 625 [aff 24 
Del. 562, 77 A 831]. 

Iil.— Patterson v. Chicago, etc., R. 
Co., 111 Itt. A. 441; Boyle v. Illinois 
Cent. R. Co., 88 Ill. A. 255. 

Iowa.—Dieckmann v. Chicago, etc., 
R. Co., 145 Iowa 250, 121 NW 676, 139 


ne ee 420, 31 LRANS 338, 105 NW 


Me.—Grows v. Maine Cent. R. Co., 
67 Me. 100, 69 Me. 412. 


Md.—Baltimore, etc., R. Co. v. 
Roming, 96 Md. 67, 53 A 672. 


eo sae v. Missouri Pac. R. Co., 
1 SW. 3 


N. ee te v. New York, etc., 
Re Co: 8¢ Ne da, 1, 878, 94 A577 


N. Y.—De Jong v. Erie R. Co.; 59 
App. Div. 168, 69 NYS 78. 


Pa.—Ellis y. Pennsylvania R. Co., 
216 Pa. 415, 65 A 803; Sheehan v. 
Philadelphia, ete., R. Co., 166 Pa. 354, 
31 A 120; Myers v. Baltimore, etc., 
R. Co., 150 Pa. 386, 24 A 747. 


R. I.—McGoran v. New York, etc., 
Be CO, eco) Re be ool O51 2A +929. 


Ss. C.—Osteen v. Atlantic Coast 
Line R. Co., 119 S. C. 438,112 SH 
352; Drawdy v. Atlantic Coast Line 
BR Co., 78 S. C. 374, 58 SE 980. 


Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228. 


Wis.—Dullea v. Chicago, etc., 
Co., 86 Wis. 1738, 56 NW 477. 


fa] Thus it was contributory neg- 
ligence per se: (1) For one to go 
{ onto a railroad track immediately in 
front of an approaching train, not- 
withstanding his assertion that he 
stopped, looked, and listened. Shee- 
han v. ‘Philadelphia, ete, R. Co., 166 
Pa. 354, 31 A 120. (2) Where a per- 
son undertook to cross while a train 
was rapidly approaching, and the 
view of such person was not ob- 
structed and no extenuating circum- 
stances appeared. Patterson v. Chi- 
cago, ete, R. Co., 111 Tl. A. 441. (3) 
Where a truck driver attempted to 
cross immediately in front of an ap- 
proaching train, although he saw the 
train, or by exercising the slightest 
degree of care could have seen and 
heard it, and to a person of ordinary 
prudence such an attempt to cross 
was obviously dangerous, reckless, 
or wanton. Osteen v. Atlantic Coast 
Line R. Co., 119 S. C. 438, 112 SE 352. 
(4) Where a woman attempted to 
drive across tracks laid in a city 
street, within sight of the smoke, 
and within hearing of the noise, 
from a train approaching round a 


R. 


RAILROADS 


that the person 


the crossing be- 


eurve, which she knew was coming 
and might appear at any moment, 
and after being thrice warned. Neier 
RAR Ta Pac, Ry. Co. (Monel Swi 
30. Cal.—Green v. Southern Cali- 
Lornian Rh. Co 13s Cala, (0ee 926-16 
Cal. Unrep. Cas. 848, 67 P 4. 
Me.—Grows v. Maine Cent. R. Co., 
67 Me. 100, 69 Me, 412. 
Md.—Baltimore, etc., R. Co. v. Ro- 
meng, 96 Md. 67, 53 A 672; State v. 
Baltimore, etc., R. Co., 73 Md. 374, 21 


A 62, 11 LRA 442; ead we ete., 

R. Co. v. Mali, 66 Mad. 53; 5 AL 37. 
Mich.—-Mott v. Detroit, ete, R. 

Co:, 120 ‘Mich. 127) 79 NW _ 3: 
Mo.—Porter y. Missouri Pac. R. 


Co., 199 Mo. 82, 97 SW 880. 
Pa.—Aiken v. Pennsylvania R. Co., 
130 Pa. 380, 18 A 619, 17 AmSR 115. 
R. I.—McGoran v. New York, ete., 
Re Co.,-20 Ee £. 387,55 2Ay 929: 
Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SH 228. 


Wis.—Dullea v. Chicago, etc., R. 
Co., 86 Wis. 173, 56 NW 477. 

31. Nailor v. Maryland, etc., R. 
Co., 29 Del. 145, 97 A 418. 

32. Nailor v. Maryland, ete, R. 


Co., supra; Hurlich v. Boston, etc., 
R. Co., 81 N. H. 286, 125 A 150. 


S.—St. Louis-San Francis- 
v. Thompson, 30 F. (2d) 
586; Payne v. Shotwell, 273 Fed. 806 
{certiorari den 257 U.S. 
SCt 94 mem, 66 L. ; 
Hodges v. Erie R. Co., 257 Fed. 494, 
168 CCA 498. 

Ala.—Alabama Great Southern R. 
Co. v. Molette, 207 Ala, 624, 93 S 644; 
Central of Georgia R. “Co. v. Faust, 
Li, AlawA. 06s. S259 es Laat soe den 
203 Ala. 248, 82 S 345 


Ark.—St. Louis, a Co. 
Hichelman, 118 Ark. 36, we SW "388, 

Ga.—Central of Georgia R. Co. v. 
Williams, 5 Ga. A. a 63) (SHIP OLTs 


Ill.—Chicago, etc., Co. v. Corson, 
vier a, 98, 64 NB 39° (ieyte atin) Gan oN. 
Ind.—Chicago, ete., R. Co. 
Vike cake 85 Ind. ‘A. 332, 154 NB 


Iowa.—Corbett v. Hines, 194 Iowa 


1344, 191 NW 179, 180° NW 690; High 
v. Waterloo, etc., R. Co., 195 Iowa 
304, 190 NW 381. 

Kan.—St. Louis, eee Evme@ Ova 
Brock, 69. Kan. 448, 77 86. 

Ky.—Louisville, GiOwery Wee a Gyors 
Iacobucci, 222 Ky. 220, 300 SW 601: 
Cincinnati, étc.,. RR, Co. v. Ross, 215 


Ky. 114, 234 SW 1015; Western Col- 
lieries Co. v. Rhye, 209 Ky: 559) 273 
SW 91; Louisville, ‘etc., R. Co. v. Rob- 
erts, 208 Ky. 692, 371 Sw 1036; Louis- 
ville, eter. Co. v. Taylor, 104 SW 
V6, 3d KyL 1142. 


Me.—Borders v. Boston, 
Co., 115 Me. 207, 98 A 662. 


Md.—Payne v. Healey, 139 Md. 86, 
114 A 693. 


Mich.—Orlowski v. Pere Marquette 
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fore the person ean get across.°° 


[§ 2071] (8) Acts in Emergencies. 
narily a question for the jury whether one who sus- 
tained injuries at a railroad crossing was suddenly 
placed, in a position of imminent peril without fault 
on his part®! so that his failure to select the wisest 
course would not amount to negligence as a matter 
of law,*®? and whether in view of the existing emer- 
eency he exercised the degree of care which a man 
of ordinary prudence would have exercised in like 
circumstances in order to avoid injury.®* 


[§ 2072] (9) Contributory Negligence of Children 


It is ordi- 


R. Co., 222 Mich. 580, 193 NW 201; 
Koscnicki v. Pere Marquette R. Co., 
205 Mich. 387, 171 NW 354; Fike v. 


Pere Marquette, etc., R. Co., 174 Mich. 
167, 140 NW 592. 

Mo.—Curlin v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., (A.) 
232 SW 215; Gillispie v. Pryor, (A.) 
204 SW 835; Day v. Missouri, etc., 


Ra Co. tae Mo. A. “07, 112 SW 1019. 
Reames v. Central Pac. R. 


Co., 14 Nev.-351. 

N. H.—Folsom v. Aen etc., R. 
Co., 68’ N. H. 454, 38 A 2 

N. J.—Dickinson y. Erie yee Co:, 31 
rie L. 464,°81 A 104, 37 LRANS 

N. Y.—Kolanko v. Erie R. Co., 215 


App. Div. 82, 212 NYS 714; 


La Goy 
vy. Director-Gen. 


of Railroads, 191 


'App. Div. 680, 181 NYS 842 [rev on 


other grounds 231 N, 
886}. 


N. C.—Odom _ v. Atlantic Coast 
Line R. Co., 1938 N. C. 442; 137 SE 313; 
McLellan v. North Carolina R. Com 
ae N: C. 1, 70 SH 1066, 33 LRANS 


Pa.—Smith v. Reading Transit 
ete:, Cor, £2382 (Pay. diy 28e Ane 4297 
Wingert v. Philadelphia, ete; RR. Con 
262 Pa. 21, 104 A 859; ‘Centofanti v. 
Pennsylvania RCo; 244 Pa. 25550907 
A 558; Hoffmeister v. Pennsylvania 
R Co.. 160 Pa. 568, 28 A 9 


Ss. C.—Thompson vy. samara Air. 


Line R. Co., 81 S. C. 333, 62 SH 396, 
20 LRANS 426. 


¥. 191, 132 -N 


s. Din Bergeron, v. Minneapolis, 
ete:, R. Co.) 37, S..Di45857159 SN We ous 
Tak Re Co. v. Whit- 


lock, 1386 Tenn. 266, 188 SW _ 1151; 
Whittaker v. Louisville, etc., R. Co., 
132 Tenn, 576, 179 SW 140. 


Va.—Southern R. Co. v. Davis, 152 
Va. 548, 147 SE 228. 


Wash.—Allen vy. Schultz, 107 Wash. 
393, 181 P 916, 6 ALR 676. 


W. Va.—Roberts v. Baltimore, ete., 
RACo;:, 2 72) We Vide o. Ok Ca Eason 


“Where a traveler, without any 
fault on his part, is placed in a posi- 
tion of imminent peril at a crossing, 
the law will not hold him guilty of 
such negligence as to defeat his re- 
covery if ‘the does not select the very 
wisest course, and an honest mistake 
of judgment in such a sudden emer- 
gency will not, of itself, constitute 
contributory negligence, although 
another course might have been bet- 
ter and safer. . All that is re- 
quired of a person in such an emer- 
gency is that he act with ordinary 
care under the circumstances, it be- 
ing for the jury to determine wheth- 
er such an emergency existed, and 
whether the traveler acted with due 
eare.”’ Dickinson y. Hrie R. Co., 81 
N. J. L. 464, 467, 81 A 104, 37 LRANS 
150 [quot Alabama Great Southern R. 
Co. v. Molette, 207 Ala. 624, 93 S 644, 
648; Allen v. ‘Schultz, 107 Wash. 3985 
181 P 916, 6 ALR 676]. 


[a] Rule applied.—(1) Although 
it is possible that when at a crossing, 
from which the flagman was absent, 
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and Persons under Physical Disability—(a) Chil- 
It is ordinarily a question for the jury to be 
determined from all the circumstances of the case, 


dren. 


the driver of an auto, on discovering 
a train’s approach, could have 
stopped his machine, and so avoided 
a collision, yet, being in imminent 
peril and compelled to choose instant- 
ly between two hazards, the was not 
necessarily negligent in choosing un- 
wisely to attempt to increase speed 
and cross ahead of the train, but it 
is a question for the jury whether he 
exercised ordinary care under the 
circumstances. Borders v. Boston, 
etc., R. Co., 115 Me. 207, 98 A 662. 
(2) In an action for negligent kill- 
ing by a train at a crossing, the driv- 
er, who saw the train for the first 
time when the front wheels of his 
car were on the tracks, was not neg- 
ligent as a matter of law for trying 
to cross the tracka rather than back 
out. Pierson v. Missouri Pac. R. Co., 
(Mo. A.) 275 SW 561. (3) Where 
negligence of a railroad approaching 
a public crossing created a necessity 
for immediate action by one driving 
a mule and leading another to avoid 
danger, it was for the jury to deter- 
mine whether the endeaver to cross 
ahead of the train amounted to a 


failure to exercise ordinary care. 
Central of Georgia R.-Co. v. Wil- 
liams, 5 Ga. Ay 771,63 SEH 917. (4) 


Where one, driving a wagon drawn 
by a team afraid of a train, was in a 
position of peril just before the hors- 
es reached the track, by reason of 
failure of the railroad to give warn- 
ing, and, instead of jumping from 
the wagon or stopping it, attempted 
to cross ahead of the train, he cannot 
be said to have been negligent as a 
matter of law merely because he 
may not have chosen the safest way 
in his endeavor to extricate himself. 
Wolfe v. Hines, (Mo. A.) 224 SW 143. 


{b] Automobile driver.—(1) Fail- 
ure of the driver of an automobile, 
which was picked up by a railroad 
engine at a crossing and carried for 
some distance until it collided with 
a semaphore, to blow the horn after 
the automobile became attached to 
‘the engine, was not contributory neg- 
ligence as a matter of law. Payne v. 
Healey, 139 Md. 86, 114 A 693. (2) 
Whether an automobile driver,. who 
under normal conditions could have 
stopped the automobile within twelve 
feet, but failed to apply the brakes 
until she had driven twenty-seven 
feet after discovery of the train be- 
cause of confusion and fright caused 
by the railroad’s negligence in the 
operation of a train toward a cross- 
ing without warning, was contribu- 
torily negligent was ‘held for jury. 
eo v. Davis, (Mo. A.) 265. SW 


[ec] Frightening animals.—In an 
action against a railroad for negli- 
gence in frightening plaintiff’s team 
at a public crossing, resulting in in- 
juries to plaintiff, whether plaintiff 
was negligent and careless in step- 
ping on the wagon wheel in attempt- 
ing to escape from her dangerous po- 
sition was held for the jury. Berger- 
on v. Minneapolis, etc., R. Co., 87 S. 
D. 458, 159 NW 51. 


[d] Occupant of vehicle driven by 
another.—Where a passenger in an 
automobile was placed in sudden 
peril by an unexpected act of the 
driver in attempting to beat a train 
at a grade crossing, she was not re- 
quired to exercise perfect judgment, 
and just what she could or should 
have done in emergency depended on 
the circumstances of the particular 
ease and was for the jury. Loughrey 
v. Pennsylvania R. Co., 284 Pa. 267, 
131 A 260. 


34. U. S.—Davis v. Wadford, 286 
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Fed. 709; Hodges v. Erie R. Co., 257 
Fed. 494, 168 CCA 498; Northern Pac. 
R. Co. v. Heaton, 191 Matis 24, :111 
CCA 548; Atchison, etc., R. Co. v. 
Hardy, 94 Fed. 294, 37 GCA 359. 


Ala.—Louisville, etc., R. Co. v. 
Johnson, 201 Ala. 611, 79 S 48. 


Ark.—St. Louis, etc., R. Co. v. Tom- 
linson, 78 Ark. 251, 94 SW 613. 


Cal.—Nehrbas v. Central Pac. R. 
Co., 62 Cal. 320; Bygum v. Southern 
Pac. R. Co., 4 Cal. Unrep. Cas, 625, 
36 P 415. 


Fla.—Atlantic Coast Line R. Co. v. 
Wallace, 66 Fla. 321, 63 S 583. 


Ga.—Central of Georgia R. Co. v. 
Motz, 130 Ga. 414, 61 SE 1; Atkinson 
v. Elkin, 14 Ga. A. 83, 80 SE 210. 


Ill—Boss vy. Illinois Cent. R. Co., 
221 Ill. A. 504. 


Ind.—Cleveland, etc., Co. 
Miles, 162 Ind.. 646, 70 NB aT Phil. 
lips v. Jackson, 83 Ind. A. 135, 147 
NE 818; Chicago, etc., R. Co. v. 
Barnes, 68 Ind. A. 354, 119 NE 26; 
Pittsburgh, etc., R. Co. v. Broderick, 
56 Ind. A. 58, 102 NE 887; Baltimore, 
ete., R. Co. v. Hickman, 40 Ind. A. 
315, 81 NE 1086; Pittsburg, etc:, R. 
oe v. McNeil, 34 Ind. A. 310, 69 NE 


Iowa.—Allen v. Ames, etc., R. Col, 
106 Iowa 602, 76 NW 848. 


Kan.—Chicago, ete, R. Co. v. 
Laughlin, 74 Kan. 567, 87 P 749; At- 
chison, ete., R. Co. v. Cross, 58 Kan. 
424, 49 P 599. See Chicago, etc., R. 
Co. v. Kennedy, 2 Kan. A. 693, 43 P 
802 (contributory negligence is not 
imputable, as a matter of law, to a 
child ten years of age, who is injured 
while attempting to cross a railroad 
track in front of an approaching 
train, at a public street crossing, 
from the mere fact that he is fami- 
liar with the crossing, knows that 
engines and trains are frequently 
passing, and that it is. dangerous to 
cross in front of a moving train, and 
fails to look before making the at- 
brat 

y.—Louisville, etc., R. Co. v. Kim- 
pier 40 Kye 759513 SW 790. 


Mass.—McDonald v. New York 
Cent., etc., R. Co., 186 Mass. 474, 72 
NE 55; Johanson v. Boston, ete., R. 
Co., 153 Mass. 57, 26 NE 426; Cop- 
ley v. New Haven, etc., R. Co., 136 
Mass. 6. 


Mich.—Imus y. Ann Arbor R. Co., 
172 Mich. 292, 137 NW 682; Fehn- 
rich v. Michigan Cent. R. 'Co., 87 
Mich. 606, 49 NW 890. 


Minn.—Howell v. Great Northern 
R. Co., 125 Minn. 187, 145 NW 804. 


Mo.—MecDaniel v. Davis, 266 SW 
710; Stotler v. Chicago, ete., R. Co., 
200 Mo. 107, 98 SW 509; Buckry-El- 
lis v. Missouri Pac. R. Co., 158 Mo. 
A. 499, 188 SW 912; Gruebel v. Wa- 
bash R. Co., 108 Mo. A. 348, 84 SW 
170;, Anna v. Missouri Pac. R. Co., 
96 Mo. A. 548, 70 SW 398; Schmitz 
v. St. Louis, etc., R. Co., 46 Mo. A. 
380 [aff 119 Mo. "256, 24 SW 472, 23 
LRA 250]. 


Mont.—Mason v. Northern Pac. R. 
Co., 45 Mont. 474, 124 P 271, 


N. H.—Duggan v. Boston, etc., R. 
Co., 74 N. H. 250, 66 A 829. 


N. J.—Tarlucki v. West Jersey, 
Cte, RVICOl,. SGM IN orl ie or S69 0p As 
1117; Anderson v. New Jersey Cent. 
Pe 68 N. J. L. 269, 538 A391. 


Y.—Simkoff v. Lehigh Valley 
R. ros. 190 N. Y. 256, 838 NE ioe) Tuck- 
er v. New York Cent., etc., Co., 124 
N. Y. 308, 26 NE 916, 21 ‘ataSR 670: 
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including age, capacity, and understanding, whether 
a child who has sustained injuries at a railroad cross- 
ing was guilty of contributory negligence.** 


Thus. 


Wendell v. New York Cent., etc., R. 
Co., 91 N. Y. 420; Haycroft v. Lake 
Shore, etc., R. Co., 64 N. Y. 636 [aff 
2 Hun 489, 5) Thomps. & C.. 49157 
Reynolds v. New York Cent., etc., R. 
Co., 58 N. Y¥. 248 [rev 2 Thomps. & C. 
644]; Schuster=v. Erie R. Co., 145 
App. Div. 71, 129 NYS 262 [aff 205 
N,.) Y¥.. 569 mem, 98 NE 1115 mem]; 
Foley v. New York Cent., etc., R. Co., 
132 App. Div. 506, 117 NYS 956 [rev 
197 N. Y. 430, 90 NE 1116, 18 AnnCas 
631]; Simkoft v. Lehigh Valley R. 
Co., 118 App. Div. 918, 103 NYS 1142 
{aff 190 N. Y. 256, 83 NE 15]; Wells v. 
New York Cent., etc., R. Co., 78 App. 
Div. 1} 3: NYS 99L: ‘Lewin v. Lehigh 
Valley BR. Con 52 ‘App. Div. 69, 65 NYS, 
49 [aff 165 N. Y. 667 mem, 59 NE 301 
mem]; Friess v. New York Cent., 
etc., R. Co., 67 Hun 205, 22 NYS 104 
[aff 140 N. Y. 689 mem, 35 NE 892]; 
Beckwith v. New York Cent., etc., R. 
Co., 54 Hun 446, 7 NYS 719, 721 [aff 
125 N. Y. 759 mem, 27 NE 408 mem]; 
Costello v. Syracuse, etel, Rav Go, 065, 
Barb. 92. 


N. C.—Morris v. Norfolk Southern 
R,. Co 197 N, Co 188 1495 SE) seas 


Oh.—Lake Erie, ete. R. Co. v. 
Mackey, 53 Oh. St. 370, 41 NE 980, 53 
AmSR 641, 29 LRA 757. 


Or.—Schleiger v. Northern Ter-- 
minal Co., 48 Or, 4, 72 P 324. 


Pa.—Ginocchi v. Pittsburgh, etc., 
R. Co., 283 Pa. 378,129 A 323; Zenzil 
v. Delaware, ete. R. Co. 257 Pa. 
473, 101 A 809; Byron v. New Jersey 
Cent. R. Co. 215 Pa. 82, 64 A 328; 
Wilson vy. Pennsylvania R. Co. 133 
Pa, 27, 18 A 1087. 


Tex.—Texas, etc., R. Co. v. Ball, 
(Civ. A.) 73 SW 420 [rev on other 
grounds 96 Tex. 622, 75 SW 4]. 


Utah.—Gesas  v. Oregon Short 
Line R. Co., 338 Utah 156, 53 P 274, 13 
LRANS 1074. 


Va.—Norfolk, ‘ete., ae Co. Vv. Cary, 
106 Va. 508, 56 SE 276. 


Wash.—Williams v. Northern Pac. 
R. Co., 63 Wash. 57, 114 P 888, Ann 
Cas1912D 340; Steele v. Northern 
Pac. R. Co., 21 Wash. 287, 57 P 820. 


Wis.—Carmer vy. Chicago, ete., R. 
Co., 95 Wis. 513, 70 NW _ 560;-° John- 
son v. Chicago, ete., R. Co., 49 Wis. 


529, 5 NW 886; Ewen v. Chicago, 
etc., R. Co., 38 Wis. 613. 
[a]. Rule applied where child at- 


tempted to cross: (1) Ahead of a 
passing train. Louisville, etc., R. Co. 
v. Kimble, 140 Ky. 759, 1381 SW 790; 
Duggan -v. Boston, etc., R.. Co., 74 N. 
H. 250, 66 A 829. (2) Behind a pass- 
ing train. Louisville, ete., R. Co. v. 
Rush, 127 Ind. 545, 26 NE’ 1010; 
Govern v. New York Cent., ete; Ri 
Co., 67 N. Y. 417; Powell v. New York 
Cent., etc., R. Co., 22 Hun (N. Y.) 56; 
Smeltz v. Pennsylvania R. Co., 186 
Pa, 364, 40 A 479. (8) Between or 
over standing cars. Lehman vy. Fu- 
reka Iron, etc., Works, 114 Mich. 2640, 
72 NW 183; "Henderson v. Duluth, 
eted) -RiCo.; 52 Minn. 479, 55 NW 53: 
Burger v, Missouri Paci MR Cons be 
Mo. 238, 20 SW 439, 34 AmSR’ 379; 


Lake Brie, ete. \ Re Gory, Mackey, 
53. Oh. St.-3'70; 41 NB 980, 58 AmSR 
641, 29 LRA 757; Todd v. Philadel- 
phia, etc., R. Co., 201 Paw) 658). 62 oA 


332} Pennsylvania Rw Gov, Brooks, 
2 Walk. (Pa.) 122; Texas, etc., R. 
Co. v. McLeod, 62 "Tex. Civ. A. 270, 
1381 SW 311; Gesas v. Ore gon Short 
Line “Ry Co,, 33 Utah 156) 93 P 274, 
13 LRANS 1074. (4) In response to 
a signal given by the crossing watch- 
man. Gerg y. Pennsylvania R. Co., 
254 Pa. 316, 98 A 960. (5) Without 
stopping, looking, or listening. Illi-' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it is ordinarily a question for the jury whether under 
the circumstances the injured child used such care 
as a child of his age and intelligence should have 
used,*® whether he had the capacity to comprehend 
and guard against the peril,*® or was of sufficient 
maturity to be adjudged guilty of negligence.?7 On 
the other hand, where the child’s acts exposed him 
to peril which he must have appreciated and his per- 
sqnal safety could be secured by means plain to the 
most immature judgment, his exposure to such peril 
without any precaution leaves no question for the 
jury.*& And it has been held that, where, aside from 
the evidence of the injured child’s age, no fact was 
adduced tending to show that he was not as well 
qualified to understand and appreciate the danger 
which overtook him as an adult, it is a question of 
law for the court to determine whether or not he 
was non sui juris, and it is error to submit such ques- 
tion to the jury.®® 
contributory negligence, the question should not be 
submitted to the jury.*° 


[§ 2073] (b) Persons under Physical Disability. 
It is ordinarily a question for the jury to be deter- 
mined from all the cireumstanees of the case whether 
persons suffering from a physical disability,*? such 
as deafness,*#? who have sustained injuries at railroad 
crossings, were guilty of contributory negligence, as 
for instance, where the evidence bearing on the ques- 
tion of contributory negligence is conflicting,**® or 
where there was any evidence, however unsatisfactory 
it may have been, to support the conclusion that the 


nois Cent. R. Co. v. Jones, 95 Fed. 36. 
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Lodge vy. Pittsburgh, etc., R. 


[52 C.J.] 507 


party injured was not guilty of contributory negli- 
gence.** On the other hand, it is error to submit the 
question of contributory negligence to the jury where 
the evidence shows affirmatively and without conflict 
that the party injured was guilty of contributory neg- 
ligence,*® or where, on the evidence most favorable 
to plaintiff, the only rational inference that could 
be drawn was one of want of due care on his part at 
the time of the accident.*® 


Intoxicated persons. Whether, by reason of in- 
toxication, the person injured was incapable of exer- 
cising ordinary care at the time of the injury is a 
question for the jury on conflicting evidence,*” and 
it has been held that such is the case, even though 
the testimony of witnesses as to the injured party’s 
intoxication was not contradicted, the matter of the 


credibility of the witnesses being for the jury to’ 


determine. *§ 


Lame persons. A verdict is properly directed for 
defendant where it is shown that a slightly lame per- 
son who lived near the crossing attempted to cross 
without looking to see if a train was coming, which 
he could not have failed to see if he had looked.*® 


[§ 2074] (10) Contributory Negligence of Occu- 


pant of Vehicle Driven by Another.®°® Whether or 
not the occupant of a vehicle driven by another exer- 
cised such care for his own safety as a reasonably 
prudent person would exercise under like cirecum- 
stances is ordinarily a question for the jury, to be 
determined from all the cireumstaneces of the case,*! 


(Rembe v. New York, etc., R. Co., 102 


San ol, OC iAg aL OG: hey Steet a Co., 243 Pa. 10, 89 A 790. 7 26 io 7 NEL 797), (3) or pass a 
Louis, eter R.7Co., r 37. Hol . Mi i Pac, R.| Standing train anadian Pac fo) 
SW 657; Atlantic Coast Line R..Co.|co.. 207 Mo. 149, 105 SW 624; Davis | Vv Clark, 72 Fed. 76, 20 CCA 447). 

v...Wallace, 66 Fla. 321, 63 S 583;|v. pennsylvania R. Co., 34 Pa. Super. 43. Chicago, ete., R. Co. v. Pounds, 
Mason v. Northern Pac. R. Co., 45 388; Bracken v. Pennsylvania R. Co.,}1 Ind. T. 51, 35 SW 249; Arnold v. 
Mont. 474, 124 P 271; David v. West /32 Pa. Super. 22. Philadelphia, etc.) Re ‘Cos, 161. Paset 


Jersey, etc., R. Co., 84 N. J. L. 685, 87 


A 440. 38. Anderson 
[b] Whether presence of stand-| 4}) . Ame ‘ 
ing train was notice to child who 602, 76 Nw sagen 


was attempting to cross that the 


tic. City R.. Co, 
train was likely to start at any mo- ¥ i 


ment is a question for the jury. 
Lake Erie, etc., R. Co. v. Mackey, 53|53 A 391; 
Oh, St. 370, 41 NE 980, 53 AmSR 


641, 29 LRA 757. 


[ec] Evidence held sufficient to go 
to jury.—Johnston y. Delano, 175 
Iowa 498, 154 NW 1013; Louisville, 


Cent., etc., 
55 NYS ied 
more, etc 
SE 266, 


ete.,. R. Co. v. Allnutt, 150 Ky. 831, 

151 SW 14: Garrett v. Missouri Pace. | 964 (all recognizing rule). 
F-Co.; 216 Mo.. A. 21, 267 SW 91; 39. Tucker v. 

Phillips v. Pryor, (Mo. A.) 190 SW etc., R. Co., 


1027; Johnson vy. Seaboard Air Line 
R.-Co., 163 N. C. 431, 79 SE 690, Ann 
Casi915B 598. 

35. U. S.—McGuire v. Chicago, 
etc., R. Co., 37 Fed. 54 [writ of error 
dism 149 UW: S. 769 mem, 13 SCt 1044 
mem, 37 L. ed. 957 mem]. 


Ill._—Boss v. Illinois Cent. R. Co., 
221 Till, A. 504. 

Micn.—Cooper v. Lake Shore, etc., 
R. Co., 66 Mich. 261, 33 NW 606, 11 
AmSR 482. 

Mo.—Pavne v. Chicago, etc., R. Co., 
129 Mo. 405, 31 SW 885. 


Or.—Schleiger v. Northern Ter- 
minal Co., 43 Or. 4, 72 P 324. 


[a] Whether child nearly eight 
years of age who, instead of crossing 
before the approach of a train, as she 
probably could have done in safety, 
waited until the last coach had 
passed, and was then struck by a 
train coming from the other direc- 
tion, used such care as a child of her 
age should have used, was a question 
for the jury. Boss vy. Illinois Cent. 
R. Co., 221 Ill. A, 504, 


tra Hayecroft v. 
Co., 


40. 


41. 
42. 


277, 14 CCA 394. 


Pounds, 


Co; LO2IN. OY. 
v. New York 
Hun 69. 


[a] 


v. New Jersey Cent. 
R.-Co5768 N. J... L. 269,°53' A 391; 


Gehring v. Atlan- 
7.5 Nd) 1a 490,168 A 
61, 14 LRANS 312; Anderson v. New 
Jersey Cent. R. Co., 68 N. J. L. 
Tucker vy. New York Cent., 
etc., R. Co., 124 N. Y. 308, 26 NE 916, 
21 AmSR 670; McCarthy v. New York 
i COvMot LADD: Div... UST, 
Schoonover v. Balti- 


Con 6 
LRAISIF z AnnCas1913B 49, 


New York Cent., 
124 N. Y. 308, 26 NE 
916; 21 AmSR 670. 
Lake Shore, ete., R. 
2 Hun 489, 5 Thomps. & C. 49 
[aff 64 N. Y. 636]. 


McGee v. Pennsylvania R. Co., 
33 WklyNC (Pa.) 15. 


See cases infra this section. 


U. S.—Canadian Pac. R. Co. v. 
Clark, 73 Fed. 76, 20 CCA 447; 
York, etc., R. Co. v. Blessing, 67 Fed. 


Ind. ee ceo R. -Co 
1 Ind. T. 51,:35 Sw 249. 


Mich.—Chicago, etc., R. ys v. Mil- 
ler, 46 Mich. 532, 9 NW 84 


N. Y.—Rembe v. New nae ete., R. 
721, 7 NE 797; Waldele’ 
Cent., 


Pa:—Arnold v. oan Vibietnae 
Re Gos, 161 Pat, 2824, 9 


Rule applied ee a deaf per- 
son (1) attempted to cross before Ay 
approaching train (Chicago, etc., 

Co. v. Miller, 46 Mich. 532, 9 NW San, 
(2) or cross a defective crossing 


28 A 941. 


44. New York, etc., R. Co. v. Bless- 
ing, 67 Fed. 277, 14 CCA 394 


45. Tierney v. CeO Atel Ri Co. 
84 Iowa 641, 51 NW 175. 


269 46. Allen v. Boston, ete, R. Co., 
*| 245 Mass. 139, 1389 NE 511. 


47. 
R. Co., 13 Misc. 649, 34 NYS 928. 


48. Wack v. St. Louis, etc., R. Co., 
175 Mo, A. 111, 157 SW 1070. 


Tyler v. Ae Golopy Reco miong 
Mass. 336, 32 NE 


50. Imputed pe ec de see Negli- 
gence ly 871-873. 


51... U. S.—Erie R. Co. v. Stewart, 
40 FY (2a) 855; Spokane, etc., R. Co. 
v. Cole, 40 F. (2a) L723 Chicago, etc., 
R. Co. v. Divine, 39 F. (2d) 537 [cer- 
tiorari den 281 U. S. 765 mem, 50 SCt 
464 mem, 74 L. ed. 11738 mem]; Cen- 
tral of Georgia R. Co. v. Watkins, 37 
F. (2d) 710; Wabash R. Co. v. Glass, 
32 KF. (2d) 697; Southern Pac. Co. v. 
Stephens, 24 R, (2d) 182; Western, 

cxr-R. Co, v. Hughes, 80°F. ¢2d) .83'5; 
Trenholm vy. Southern Pac. Co., 8 F. 
v.| (2d) 452 [rev 4 F. (2d) 562, and cer- 
tiorari den 270 U. S. 649 mem, 46 SCt 
349 mem, 70 L. ed. 780 mem]; Eng- 
strom vy. Canadian Northern R. Co., 
299 Fed. 929 [rev 291 Fed. 736]; Hines 
v. Johnson, 264 Fed. 465; Southern 
Pac. Co. v. Wright, 248 Fed. 261, 160 
CCA 339; Northern Pac. R. Co. v. Vi- 
dal, 184 Fed. 707, 106 CCA 661; Par- 
tridge v. Boston, etc., R. Co., 184 Fed. 
211, 107 CCA 49; Brommer v. Penn- 
sylvania R. Co., 179 Fed. 577, 103 CCA 
135, 29 LRANS 924 [writ of certio- 
rari den sub nom. Henderson v. Penn- 
sylvania R. Co., 223 U.S. 718, 82 SCt 
522, 56 L. ed. 628]; Pyle v. Clark, 79 
Fed. 744, 25 CCA 190 [aff 75 Fed. 644]. 


See 
R. Co., 106 Iowa 


9 W. Va. 560, 73 


Apparently con- 


New 


ete., 


OUCH Re CO. Lo. 


etc., 


Schlee v. New York Cent., ete., 


~ 


508 [52 C.J.] 


RAILROADS 


eee Pe: 


[§ 2074 


as where the evidence is conflicting,®? where there | is no evidence as to the acts of the oceupant,®*? where 


Cal.—Smellie v. Southern Pac. Co., 
287 P 348; Parker v. Southern Pac. 
Co., 204 Cali 609,269. P 622; . Dow 
v. Southern Pac. Co., (A.) 288 P 89; 
Johnson vy. Southern Pae. Co., (A.) 
288 P 81; Krause v. Raritv, (A.) 283 
P 886; Badostain v. Pacific Electric 
R. Co., 83 Cal. A.:290, 256 P'576; Mey- 
ers v. Southern Pac. Co., 63 Cal. A. 
164, 218 P 284; Carpenter v. Atchison, 
etex RR. Cowl -CaleAs 60,195; P1003 
Ilardi v. Central California Tract. Co., 
36 Cal. A. 488, 172 P 763. See March- 
etti v. Southern Pac. Co., 204 Cal. 679, 
269 P 529. 


D. C.—Washington, ete., R. Co. v. 
Fincham, 40 App. 412; Conger v. Bal- 
timore, ete., RCo. 31 App. 139. 


Fla.—Seaboard Air Line R. Co. v. 
Watson, 94 Fla. 571, 113 S 716. 


Ill.— Greenstreet v. Atchison, etc., 
R. Co., 234 Ill. A. 339; Van Osdale v. 
Illinois Cent. R. Co., 210 Ill. A. 619; 
Illinois Southern R. Co. v. Hamill, 128 
Ill. A. 152 [aff 226 Ill. 88, 80 NE 745]. 


In'd.—Indianapolis, ete., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Baltimore, ete., R. Co. v. Faubion, (A.) 
170 NE 94; Indianapolis, ete., Tract. 
Co. v. Thompson, 81 Ind. A, 498, 134 
NE 514; Lake Erie, ete., R. Co. v. ‘Hal- 
leck, 78 Ind. A. 495, 136 NE 39; Marion, 
Mette: Pract. CoO. Vv. Reese, 71 Ind. A. 223, 
124’ NE 500; Lake Shore, eten Re Co. 
v. Boyts, (Ind. A.) 43, NE 667, 16 Ind. 
A. 640, 45 NE 812. 


Iowa.—Williams v. Mason City, etc., 
R. Co., 205 Iowa 446, 214 NW 692; 
Crowley v. Chicago, ete., R. Co., 204 
Iowa 1385, 213 NW 403; O’Brien v. 
Chicago; ‘ete, BR: Co.,.-202 “NW 778; 
Glanville v. Chicago, ete., R. Co., 196 
Iowa 456, 193 NW 548; Johnson vy. 
Omaha, etc., R. Co., 194 Iowa 1230, 
190 NW 977; Bradley v. Interurban 
R. Co., 191 Iowa 1351, 183 NW 493; 
Glanville v. Chicago, ete., RCo. 196 
Iowa 174, 180 NW 152; Black v. Chi- 
cago Great Western R. Co., 187 Iowa 
904, 174 NW 774; Fontana v. Ft. 
Dodge, etc., R. Co., 180 Iowa 1183, 162 
NW 777; Stotelmeyer v. Chicago, etc., 
R. Co., 148 Iowa 278, 127 NW 205; 
Willfong v. Omaha, ete., R. Co., 116 
Iowa 548, 90 NW 358. 


Kan.—Calvin v. Schaff, 118 Kan. 
196, 234 P 1006; Nevitt v. Atchison, 
ete., R. Co., 115 Kan. 439,.223 P 269; 
Bradshaw v. Payne, 111 Kan. 475, 207 
P 802;. Kessler v. Davis, 111.Kan. 515, 
207 P 799; Angell v. Chicago, etc., R. 

_Co., 97 Kan. 688, 156 P 763 [reh den 
98 Kan. 268, 157 P 1196]; Denton v. 
Missouri, etce., R. Co., 97 Kan. 498, 
155 P 812. 


Ky.—-Louisville, etc., R. Co. v. Cur- 
tis, 9233 Ky. 276, 25° SW ~ (2d) 398; 
Cahill v. Cincinnati, ete., R. Co., 92 Ky. 
345, 18 SW 2, 13 KyL 714. 


Me.—Wood v. Maine Cent. R. Co., 
101 Me. 469, 64 A 838. 


Md.—Pennsylvania R. Co: v. Sim- 
mons, 150 A 263; Baltimore, ete... R. 
Co. v. Turner, 152 Md. 216, 136 A 609; 
pede v. State, 136 Md. 452, 111 A 


Mass.—Griffin v. Hustis, 234 Mass. 
95, 125 NE 387. 


Mich.—Fairchild v. Detroit, etc., R. 
Co., 250 Mich. 252, 230 NW 167; Ack- 
erman v. Michigan Cent. R. Co., 249 
Mich. 693, 229 NW 445; June v. Grand 
Trunk Western R. Co., 232 Mich. 449, 
205 NW 181; Hinkley v. Wabash R. 
Co., 162 Mich. 546, 127 NW 668, 165 
Mich. 475, 1830 NW 1115. 


Minn.-—Lundh v. Great Northern R. 
Co., 165 Minn. 141, 206 NW 43; Mol- 
den v. Minneapolis, etc., R. Co., 160 
Minn. 471, 200 NW 740; Moody v. Ca- 
nadian Northern R. Co., 156 Minn. 211, 
194 NW 639; Lammers v. Great 
Northern R. Co., 82 Minn. 120, 84 NW 
728; Finley v. ‘Chicago, etc., RCo; 
ses Minn. 471, 74 NW 174; Hutchin- 


son v. St. Paul, ete., R. Co., 32 Minn. 
398, 21 NW 212. 


Miss.—Davis v. Temple, 129 Miss. 
6, 91 S 689; Allen v. Kansas City, etc., 
R. Co., 32 S 3. 


Mo.—Irwin v. St. Louis-San_ Fran- 
cisco R. Co., 30 SW (2d) 56; Boland 
v. St. Louis-San Francisco Et Co., 284 
SW 141; Allen v. Chicago, etc., R. 
Co., 313 Mo. 42, 281 SW 737; Ward v. 
Missouri Pac. R. Gomer Mo. 92, 277 
SW 908; Cunningham Vint. Louis, 
etc., R. Co., (A.) 9 SW (2d) 166; Chap- 
man v. Missouri Pac. R. Co., 217 Mo. 
A. 312, 269 SW 688; Lawrence vy. St. 
Louis, ete., R. Co., (A.) 258 SW 54; 


Betz v. Kansas City Southern R. Co., 
(A.) 253 SW 1089. 

Mont.—Grant v. Chicago, etc., R. 
Co., 78 Mont. 97,. 252) P3825 Lee, ve 


Davis, 76 Mont. 466, 247 P1094; Sher- 


ris v. Northern Pac. R. Co., 55 Mont.., 


189) 1752 P 1269. 


Nebr.—Union Pac. R. Co. v. Ruzicka, 
65 Nebr. 621, 91 NW 543. 


N. H.—Collins v. Hustis, 79 N. H. 
446, 111 A 286. 


N. J:—Mittelsdorfer v. West Jersey, 
ae R. Co; 70N. J. Li. 698, 73 A538. 


N. Y.—Hoag v. New York Cent., etc., 
Fee Co., 111 N. Y. 199, 18 NE 648; Bai- 
ley v. ‘Kay, 54 N. Y. 642 mem; Roche 
v. New York Cent. R. Co., 221 App. 
Div. 497, 224 NYS 656; Hardin v. New 
York Cent. R. Cor, 205 App. Div: 157, 
199 NYS 550; Terwilliger v. Long Ts- 
land R. Co., 152 App. Div. 168, 136 
NYS 733 [aff 209 N. Y. 522 mem, 102 
NE 1114 mem]; Noakes v. New York 
Cent., etc., R. Co., 121 App. Div. 716, 
106 NYS 522 [aff 195 N. Y. 543 mem, 
88 NE 1126 mem]; Sherwood v. New 
York Cent., ete., R. Co., 120 App. Div. 
639, 105 NYS 547; Heater v. Dela- 
ware, etc., R. Co., 90 App. Div. 495, 85 
NYS 524; Smith v. New York Cent., 
etc., R. Co., 4 App: Div. 493, 38 NYS 
666, 39 NYS 1119; Crawford v. Del- 
aware, ete., R. Co., 56 N. Y.. Super. 
607, 1 NYS 339 [aff 121 N. Y. 652 mem, 
24 NE 1092 mem]; Crawford v. Del- 
aware, ete, RR. Go., 54 N. Y. Super. 
262 [att 121'N. Y. 652 mem, 24 NE 1093 
mem]; Travelers’ Ins. Co. v. Staten 
Island Rapid Transit R. Co., 134 Misc. 
6, 2834 NYS 293; McCaffrey v. Dela- 
ware, etc., Canal Co., 16 NYS 495 [aff 
137 N. Y. 568 mem, 33 NE 339 mem]. 


N. C.—Collett v. Southern R. Co., 
198 N. C. 760, 153 SE 405; Osborne 
v. Southern R. Co., 160 N. C. 309, 76 
SE 16. 

N. D.—Chambers v. Minneapolis, 
etc., R. Co., 37 N. D. 877, 163 NW 824. 


Oh.—Pittsburgh, etc., R. Co. v. Ba- 
con, 39 Oh. A. 295, 165 NE 48. 


Okl.—Thrasher v. St. Louis, ete., R. 
Co., 86 Okl. 88, 206 P 212. 


Or.—White v. Portland Gas, 
Co., 84 Or. 648, 165 P 1005. 


Pa.—Murray v. Baltimore, ete., R. 
Co., 281 Pa. 474, 127 A 71; Azinger v. 
Pennsylvania R. Co; 262 Pa. 242, 
105 A 87; Senft v. Western Maryland 
R. Co., 246 Pa. 446, 92 A 553; Witmer 
v. Bessemer, etc., R. Co. 241 Pa. 112; 
88 A 314; Yaehing Vv. Baltimore, etc., 
RCo; 233 Pa, 468, 82 A 756; Wach- 
smith y. Baltimore, OUCH LX. "Co., 233 
Pa. 465, 82 A 755, AnnCas1913B 679. 


R, I.—Wilson vy. New York, etc., R. 
GCo., 18 Ro Ty 6985.29) Ay 800, 


Tex.—Louisiana R., etc., Co. v. Lou- 
dermilk, (Civ. A.) 12 SW (2d) 824; 
Baker v. Fields, (Civ. A.) 236 SW 170; 
Hines v. Wilson, (Civics AG) 2225 Sw 
275; Chicago, etc., R. Co. v. Johnson, 
(Civ. A.) 224 Sw’ 277; Chicago, ete., 
R. Co. v. Wentzél, (Civ. A.) 214 SW 
710; Lyon v. Phillips, (Civ. A.) 196 
SW 995. 


Utah.—Montague vy. Salt Lake, ete., 
R. Co., 52 Utah 868; 174. P1871) 


etc., 


-apolis, ete., R. 


Vt.—Le Febvre v. Central Vermont 
R.Con. OT Vit.o42; haocA uel. 


Va.— Norfolk, etc., R. Co. v. Parker, 
152 Va. 484, 147 Sia 461; Chesapeake, 
etc., R. Co. v. Meyer, 150 Va. 656, 143 
SE "478; Seaboard Air Line R. Co. v- 
Twine, 149 Va. 362, 141 SE 236; Sea- 
board Air Line R. Co. v. Huling, 149 
Va. 360, 141 SE 287; Seaboard Air 
Line R. Co. v. Terrell, 149 Va. 344, 141 
SE 231; Norfolk, ete., R. Co. v. James, 
147 Va. 178, 136 SE 660; Morgan v. 
Atlantic Coast Line R. Co., M36) Vas 
394, 118 SE 233; Director Gen. of Rail- 
roads v. Pence, 135° Va. 329, aa6 SE 


. Wash.—Sadler v. Northern Pac. R. 
Co., 118 Wash. 121,203 P 10. 


W. Va.—Thomas v. Kanawha, etc., 
R. 'Co4-:99: War Varo TLS ye SOMS Era onan 
Pierce v. Baltimore, etce., R. Co., 99 
W. Va. 313, 128 SE 832. 


Can.—Canadian Northern R. Co. v. 
Prescesky, [1924] 2 DomLR 504 


“The duty of the passenger xt 
less than that of the driver. . 
and depending on so many circum- 
stances, the question of his contrib- 
utory negligence is almost always one 
for the jury.’ Young v. White Sul- 
phur, etc., Ri Co., 96 W. Va. 534, 537; 
123 SE 433. 


[a] Where experienced driver of 
automobiles improvised oil lamps aft- 
er lights failed, and the automobile 
was driven slowly, a guest continuing 
his journey as a passenger was not, 
as a matter of law, guilty of contribu- 
tory negligence. Chambers v. Minne- 
Co. 37 - N.. DI 3 ass 
NW 824 


[b] Where it does not appear that 
occupant was guilty of affirmative 
negligence or codperated with any af- 
firmative negligent act of the driver. 
the question of whether such occupant 
was negligent in trusting to the driv- 
er’s diligence is one of fact. De Loge 
v. New York Cent. etc., R. Co., 92 Hun 
149, 36 NYS 697 [aff 157 N. Y. 688, 
51 NE 1090]. 


[c] Where occupant has no con- 
trol over driver or his management 
of the team, in the absence of evidence 
that such occupant knows that the 
driver is incompetent or not keeping 
a proper lookout for trains, the ques- 
tion of his negligence is for the jury, 
although it appears that if he had 
looked and listened he would have dis- 
covered the train in time to have 
avoided the accident. Howe v. Minne- 
apolis, etc., R. Co., 62 Minn. 71, 64 NW 
102, 54 AmSR 616, 30 LRA 684. 


{d] Wife holding infant and hav- 
ing care of other children riding in 
automobile driven by children is not 
guilty of negligence per se in failing 
to keep lookout for trains. Chicago, 
etc., R. Co. v. Divine, 39 EF. (2d). 537 
[certiorari den 281 U. 8. 765 mem, 50 
SCt 464 mem, 74 L. ed. 1173 mem]. 


[e] Evidence held sufficient to go 
to jury.—Switzler vy. Atchison, etc., 
R. Co., (Cal. A.) 285 P 918; Weidlich 
v. New York, ete., R. do. 93 Conn. 438, 
106 A 323; Barrett v. "Chicago, etc., 
Re Co;, 190’ Iowa 509, 175 NW 950, 180 
NW 670; Barksdale v. Southern R. 
Co., 1199 Ky. 592, 251 SW 656; United 
R., "etc., Conve Grain, 123 Md. 332, 91 
A 405; Praught v. Great Northern R. 
Cos 144 Minn. 309, 175 NW 998. 


[f] Evidence held insufficient to 
go to jury.—Erie R. Co. vy. Hurlburt, 
221 Fed. 907, 187 CCA 477; Mahany v. 
Kansas City RCo; (Mo.) 254 SW 16. 


52. Kirsch v. Atlantic Coast Line 
R. Co., 38 EF. (2d) 968% Smellie v- 
Southern Pac. Co. (Cal.) 287: RP 343; 
Lucchese vy. Spingola, (Cal. A.) 289 
P 189; Lawrence vy. st. Louis, ete., R. 
Co., (Mo. A.) 258 SW 54; Sorrell Vv. 
Payne, (Mo. A.) 247 SW 462. 

53. SR he ah Davis, 58 Cal. A. 598, 
209° P 2 


ide eaibekedna MN NW ith CY 
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§§ 2074-2075] 


there is doubt as to the facts or the inferences to 
be drawn therefrom,®* or where the circumstances 
would not cause all reasonable men to conclude that 
The foregoing doe- 
trine has been applied where an issue is raised by the 
evidence as to whether the occupant looked and lis- 
tened and used other means to discover the approach 
of a train;°® and it has been held a question for the 
jury whether the failure to look and listen,®’ or fail- 
ure to look in time to warn the driver,** or to warn 
the driver of the approach of a train seen by the oc- 
cupant,°® or to do more than warn the driver on see- 
ing an approaching train,°° constitutes contributory 
So it is a question for the jury whether 
the occupant should have attempted to make the 
driver stop the car,®! and whether he was negligent 
in attempting to save himself by jumping out of the 
ear,°? or in failing to jump out of the car.** 


the occupant was negligent.®® 


negligence. 


54. Jerko v. Buffalo, etc., R. Co., 
215 Pa. 459, 119 A 543. 


55. Montague v. Salt Lake, etc., R. 
Co., 52 Utah 368, 174 P 871. 


56. Texas Cent. R. Co. v. Showal- 
ter; (Tex. Civ: A.) 257 SW 621. 


57. Cal.—Marchetti v. Southern 
Pac. Co., 204 Cal. 679, 269 P 529; Ilar- 
di v. Central California Tract. Co. -) 36 
CalSrA: 488, 172° P 76 


Tll.—Opp v. Pryor, ore Tll. 538, 128 
NE 580. 

Ind.—Baltimore, ete., R. Co. v. Fau- 
bion, (A.) 170 NE 94. 


Ky.—Nashville, etc By- 
ars, 233. Ky. 309, 25 Sw Bogy 733. 


Me.—Wood v. Maine Cent. R. Co., 
101 Me. 469, 64 A 833 


Md.—Baltimore, ete, R. ae _v. Tur- 
ner, 152 Md. 216, 136 A 609 


N. Y.—Noakes v. New York Cent., 
etc., R. Co., 121 App. Div. 716, 106 NYS 
522 {aff 195 N. Y. 543 mem, 88 NE 
1126 mem]. 

Pa.—Wanner v. Pht aap hiss 
R. Co., 261 Pa. 273, 104 A 57 


Tenn.—Stem v. jae enty Interur- 
ban R. Co., 142 Tenn. 494, 221 SW 192. 


Tex.—Louisiana R., etc., Co. v. Cot- 
ton, (Civ. A.) 1 SW (2d) 393. 


Vt.—Le Febvre v. Central Vermont 
RR. Co., 9% Vt. 342,123 A 211. 


Wash.—Gillum vy. Pacific Coast R. 
Gon 152’ Wash: 657, 279 P 114. 


[a] Thus (1) ordinarily the ques- 
tion of contributory negligence is for 
the jury where by reason of obstruc- 
tions along the route to have looked 
and listened would not have warned 
the occupant of peril. Stem v. Nash- 
ville Interurban R. Co., 142 Tenn. 494, 
221 SW 192. (2) Whether plaintiff's 
intestate, a passenger, sitting with 
the driver in the front seat of a hired 
automobile, was guilty of fegligence 
in turning his head toward those in 
the back seat, with whom he was con- 
versing, while the automobile was ap- 
proaching a crossing of which plain- 
tiff did not know, is for the jury. 
Wanner v. Philadelphia, etc., R. Co., 
261 Pa. 273, 104 A 570. 


[b] Diverted attention.—W here 
plaintiff, riding in the rear seat of an 
automobile as the guest of the driv- 
er, was injured in a collision with de- 
fendant’s train while crossing the 
last of four tracks, and it appeared 
that the crossing was crowded with 
pedestrians and vehicles, and that 
both plaintiff and the driver took rea- 
sonable care to discover approaching 
trains, but their attention was ‘divert- 
ed by. nearly striking a child stum- 
bling in front of the machine, the ex- 
ercise of due care by plaintiff was for 
the jury. Nutt v. wea aoe Ee 
Co., 281 Pa. 372, 126 A 803. 


etc., 


RAILROADS 


Of defendant. 
jury in actions 


Other 


58. U. ETN Pace i COn cys 
Moe, 13 F. (2d) 377 


Iowa.—Crowley v. schicago, ete., R. 
Co., 204 Iowa 1385, 2183 NW 4038. 
Mo.—Lawrence v. St. Louis, etc., 


R. Co., (A.) 258 SW 64. 


IND Be v. Maine Cent. R. 
Co., 81 N. H. 473, 128 A 562. 


Pa.—Jerko v. Buffalo, etc., R. Co., 
275 Pa. 459, 119 A 543. 


Wash.—Gillum v. Pacific Coast R. 
Co., 152 Wash. 657, 279 P 114. 


59. Carpenter v. Atchison, etc., R. 
Con bl) Cal. (At 60, 195 2 2073s) Durbin 
v. St. Louis-San Francisco R. Co., (Mo. 
A.) 275 SW 358. 


60. Eline v. Western Maryland R. 
Co., 262 Pa 33, 104 A857. 


61. Beggert v. Payne, 274 Fed. 784; 
Hoag v. New York Cent. R. Co., 111 
N. Y. 199, 18 NE 648. 


62. Davis v. Pettitt, (Tex. Civ. A.) 
242 SW 783 [rev on other grounds 
(Commn, A.) 258 SW 1046]. 


63. Carpenter v. Atchison, etc., R. 
Cor, ol Cale As 60s ee LOS. 


64. Johnson v: Southern Pac. Co., 
(Cal, A.) 288 P 81; Seaboard Air Line 
R. Co. v. Twine, 149 Va. 362, 141 SE 
236; Seaboard "Air Line R. Co. v. 
Huling, 149 Va. 360, 141 SE 2387; Sea- 
board Air Line R. Co. v. Terrell, 149 
Va. 344, 141 SE 231; Jensen v. Chi- 
SLA etc., R. Co., 1838 Wash. 208, 233 


65. Jensen v. Chicago, etc., R. Co., 
supra. 
66. Hollister v. Hines, 150 Minn. 


185, 184 NW 856; Jensen v. Chicago, 
etc.,,R. Co., 183 Wash. 208, 233 P 635. 


67. Jensen vy. Chicago, etc., R. Co., 


supra. 

68. U. S.—lLacey v. Louisville, etc., 
RCo ios med niet, 81, CCA 352, 156 
Fed. 1022, 84 CCA 679. 


Ala.—Miles v. Hines, 205 Ala. 838, 87 
S 837; Alabama Great Southern R. 
Co. v. McFarlin, 174 Ala. 6387, 56 S 989; 
Weatherly v. Nashville, etc., R. Co., 
166 Ala... 575,51 S 959; Louisville, 
etc., R. Co. v. Ratliffe, 164 Ala. 147, 51 
S 335; Georgia Cent., etc., R. Co. v. 
Partridge, 136 Ala. 587, 34 S 927; 
Southern R. Co. v. Shelton, 136 Ala. 
191, 34 S 194; Memphis, etc., R. Co. 
v. Martin, 117 Ala. 367, 23 S 231; Lou- 
isville, etc., Ri Cot iv. Scott, 23 Ala. A. 
UE 5 AAAS} 184: Louisville, vetc., Re Cox 
Vv. Rush, 22 Ala. A. 195,11458S 21; Cen- 
tral of "Georgia Pts Co. Vv. Pruden, 21 
Ala. A, 281, 107 S 716. 


Ill—Brown vy. Illinois Terminal 
Co., 319 Tl. 326, 150 NE 242 [aff 237 
fll. A. 145]; Pridmore v. Chicago, 
ete, R. Co., 275 Ill. 386, 114 NE 176 
[aff 192 Ill. A. 446]; Voorhees vy. Chi- 
CAS OMmeCtCs.w Rin Cope 2lor lll HAG 253i 
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questions held proper for submission to the jury are 
whether the occupant knew or should have known 
of the intoxication of the driver®* and was guilty 
of contributory negligence in riding with him,*® 
whether the occupant was engaged in a joint enter- 
prise with the driver of the vehicle,** and whether 
they were following a common purpose.** 


[§ 2075] f. Willful, Wanton, or Gross Negligence. 
It is ordinarily a question for the 


for injuries at railroad crossings 


whether acts of the railroad company’s employees 
‘are such as to make it guilty of wanton, willful,®® 
or gross®® negligence, as for instance, in running a 
train over a much used crossing at high speed,?° or 
at arate of speed forbidden by ordinance,*! or with- 
out giving signals from the train as required by stat- 
ute;*? in running the train over a much used cross- 
ing at a high rate of speed without signals from the 


Frechett v. Illinois Cent. R. Co., 197 
Ill, A. 213; Frechett v. Illinois Cent. 
ReCo,olsspis Aly 3 or. 


Ind.—Cleveland,_ etce., 
Starks, (A.) 91 NE 565. 


Mass.—Kelsall v. New York, etc., 
R. Co., 196 Mass. 554, 82 NE 674. 


Mich.—Rouse v. Blair, 185 Mich. 
632, 152 NW 204. 


N. Y.—Burns y. Delaware, etc., R. 
Co., 110 App. Div. 592, 96 NYS 509. 


Re Cateye 


Okl1.—St. Louis, ete., R. Co. v. 
fseaoas Laundry, 42 Okl. 501, 141 P 


Ss. C—Jennings v. Northwestern R. 
Co,, 138 S. C. 385, 136 SE 639; Chi- 
solm y. Seaboard Air Line R. Co., 121 
Se, Cy 394 114 VSB 5005 Sanders v. 
Charleston, ete,, Ra Con 9385. Ci b4s, 
11 SE 289: 


Tex.— Gulf, ete, R. Co. v. Letsch, 


(Civ. A.) 55 SW 584 [aff 56 SW 
1134]; International, etce., R. Co. v. 
Kuehn, Ti) Tex.) Civ, sAy 2003 tas vs 

[a] Evidence held sufficient to go 


to jury.—McConkey v. Pennsylvania 
R. Co., 251 Ill. A. 299; Pinckney v. 
Atlantic Coast Line RCo. 1247 S.1G3 
227, 145 SH 135; Ruddell v. Seaboard 
Air Line R. Co., Teese. “390, 55 SH 


{b] Evidence held insufficient to 
go to jury.—Todoroff v. Chicago, ete., 
R. Co., 169 Wis. 554, 173 NW 214. 


69. Chicago, ete., R. Co. v. Sykes, 
96 Ill. 162 Louisville, etc., R. Co. v. 
Cooper, 65 SW ENS, "23 KyL 1658; 
Morse v. Detroit etc., Reco; 168 
Mich. 99, 133 NW 935. 


70. Memphis, etc., R. Co. v. Mar- 
tin, 13%" Ada, 269, 30 S 827; Louis- 
ville, he R. Co. v. Webb, 97 ‘Ala. 308, 


[a] Thus evidence that defend- 
ant’s engineer operated the train at 
the rate of forty miles an hour, know- 
ing that the street crossing was con- 
stantly used by the public, justifies a 
submission of the question of wanton 
negligence to the jury. Louisville, 
eee Co. v. Morse, 202 Ala. 671, 81 


71. Boss v. Illinois Cent. R. Co., 
221 Ill. A. 504. 


72. Miller v. Atkantic Coast Line 
R. Co., 140 S. C. 128, 188 SE 675 [cer- 
tiorari den sub nom. Camp Mfg. Cc. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Sauls 
v. Atlantic Coast Line R. Co., 129 S. 
C. 427, 125 SE 34; Callison v. Gnarles- 
ton, etc., RaiCos 106 S. C. 123, 90 SE 
260; Batson v. Greenville, ete., R. 
Co., 95 S. C. 206, 78 SE 885; Easter- 
ling v. Atlantic Coast Line R. Co,, 91 
S. C. 546, 75 SE 1383. 
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train;7* in reversing a train after clearing a popu- 
lous crossing and immediately recrossing it without 
warning and without first ascertaining whether it was 
clear;7* in kicking or shunting unattended cars over 
a crossing ;*° in driving cars without warning against 
cars projecting over a crossing;7° in failing to give 
crossing signals and maintain a lookout;*7 in failing 
to give a signal of an approach of a train at a street 
crossing and to keep a lookout for persons on the 
street;7®8 in failing to obey a warning placed on a 
signboard by the company directing engineers not to 
exceed a certain rate of speed at such point;*® in 
failing to maintain crossings in safe condition for 
travel;8° or in blocking crossings for an unreasona- 


73. Central of Georgia R. Co. v. 
Pope, (Ala.) 127 S 835; 
Belt R. Co. v. Nelson, 216 Ala. 149, 
112 S 422; Nashville, ete., R. Co. v. 
Prince, 212 Ala. 499, 103 S 463; North- 
ern Alabama R. Co. v. McGough, 209 
Ala. 435, 96 S 569; Payne v. Roy, 206 
Ala. 432, 90 S 605; Birmingham 
Southern R. Co. v. Harrison, 203 Ala. 
284, 82 S 534; Rowe v. Southern R. 
Co., Sd0 S.C 23, 66 SE 1056. But see 
Evans vy. Illinois Cent. R. Co., 289 Mo. 
493, 233 SW 397 (in an action for an 
automobile driver’s death, alleged to 
have been caused by willful, wanton, 
reckless, and conscious disregard of 
life, where it is shown that defend- 
ant’s train was moving at a speed of 
forty-five miles per hour wtihout 
warning, toward and over a busy 
public street, such facts alone, al- 
though evidence of negligence, are 
insufficient to warrant submission of 
the question of willful or intentional 
injury, excluding the defense of con- 
tributory negligence). 


[a] Thus evidence that no signals 
were given, and that the train was 
running between thirty and forty 
miles an hour in violation of an ordi- 
nance limiting: the speed to ten miles, 
was sufficient to warrant submission 
to the jury of the issue whether the 
injury was done maliciously or wan- 


tonly. Rowe v. Southern R. Co., 85 
S. C. 23, 66 SE 1056. 

74. Louisville, etc., Cohn. 
Davener, 162 Ala. 660, 50° S 276. 

75. Lacey v. Louisville, ete, R. 
Co., 152 Fed. 134, 81 CCA 352; Bir- 


mingham Southern R. Co. v. Powell, 
136 Ala. 232, 33 S 875; Monroe v. At- 
jantic Coast Line R. Comte TASC 
' 357, 185 SE 472; Bain vy. Northwest- 
ern R. Co., 120 8. C. 370, 113..SE 277. 


76. Mullins v. New York, etce., R. 
Co., 201 Mass. 38, 87 NE 476. 


77. Ritter v. Atlantic Coast Line 
FR OOr LOLS ACar8, 85 Sh pL. 
78. Louisville, ete., R. Co. v. Coop- 


er, 65 SW 795, 23 KyL 1658. 


79. International, ete, R. Co. 
Kuehn, 11 Tex. Civ. A. 21, 31 SW "309, 


80. Still v. Atlantic Coast Line R. 
COs, LSS: a. “553, 101 SE 836 (allow- 
ing rails to protrude above ground 
five and a half or six inches). 


81. Burns v. Delaware, etc., Co., 
110 App. Div. 592, 96 NYS 509; Mil- 
ler v. Atlantic Coast Line R. Co., 140 
S. C. 128, 138 SE 675 [certiorari den 
sub nom. Camp Mfg. Co. v. Miller, 
275 U.S. 556 mem, 48 SCt 117 mem, 
72 L. ed. 424 mem]; Phillips v. Sea- 
board Air Line R. Co., 127 S. C. 541, 
122 SE 309; Lorenzo vy. Atlantic Coast 
Line R. Co., 101 S. C. 409, 85 SE 964. 


82. Larsem v. Grand Trunk West- 
ern R. Co., 248 Mich. 506, 227 NW 
665; Baker vy. Delano, 191 Mich. 204, 
157 NW 427. 


83. Walker v. Alabama, 
Co., 194 Ala. 360, 70 S 125; 


ete.,, UR, 
Balti- 


Birmingham: 


RAILROADS 


thereof.®? 


ligence. 


the injury.®® 


more, ete., R. Co. v. Reynolds, 33 Ind. 
A. 219, 71 NE 250. 

84. Brusseau vy. New York, etce., 
R. Co., 187 Mass. 84, 72 NE 348; Sul- 


livan v. New York, etc., R. Co. 154 
Mass. 524, 28 NE’ 911: Walker v. 
Southern R. Co.-Carolina Div., 77 S. 


C. 161, 57 SE 764, 12 AnnCas 591. 


[a] Rule applied where plaintiff: 
(1) Attempted to pass between the 
ears of a train occupying a_ public 
crossing, in an emergency, and in re- 
liance on the duty of the company to 
give the statutory signals before 
moving the train. Walker v. South- 
ern (Ri Con ESe OC. lL 6L, | Ss SH. 1645 
(2) Failed ‘to look at a point at which 
there was an opportunity of seeing 
an approaching train. Sullivan v. 
New York, ete., R. Co., 154 Mass. 524, 
28 NE 911 


S50 .U; S.—St. Louis, ete., R. Co 
v. Rutland, 207 Fed. 23%, 125 CCA 31 
[certiorari den 231 U. S. 755 mem, 34 
SCt 323 mem, 58 L. ed. 468 mem]. 


Ala.—Weatherly v. Nashville, etc., 
RijCox 166 7Ala:~5 G5, 5145S, 959: 


Ariz.—Davis v. Boggs, 22 Ariz. 497, 
199116. 


Ark.—Huff v. Missouri Pac. R. Co., 
170 Ark. 665, 280 SW 648. 


Cal.—Bygum v. Southern Pac. Co., 
4 Cal. Unrep. Cas. 625, 36 P 415. 


Fla.—Seaboard Air Line R. Co. v. 
Myrick, 91 Fla. 918, 109 S 193. 


Ga.—Crow v. Southern R. Co., 136 
Ga. 383, 71 SE 665; Georgia R., ete., 
Co. v. Mayo, 92 Ga. 223, 17 SE 1000; 
Sarmon v. Seaboard Air-Line R. Co., 
33 Ga. A. 315, 125 SH 891; Georgia 
R.; ete.;cCo.-v. Wallis, 29. :\Ga, A: 706; 
116 SE 883; Seaboard Air-Line R. Co. 
v. Lyon, 18 Ga. A. 266, 89 SE 384. , 


Ill.—Pocheo v. Illinois Terminal R. 
Co., 210 Ill. A. 598; Scranton v. Chi- 
cago, etc., R. Co., 164 Ill. A. 20. 


Ind.—Michigan Cent. R. Co.’ v. 
Kosmowski, 70 Ind. A. 145, 121 NE 
665; Chesapeake, etc., R. Co. v. Perry, 
66 Ind.’ A. 5382, 118 NE 548. 

Iowa.—Morgan v. Iowa Cent. R. 
Co., 151 Iowa 211, 130 NW 1058. 

Kan.—Corley y. Atchison, ete, R. 
Co., 95 Kan, 124, 147 P 842, AnnCas 
1916B 163. 

Ky.—Chesapeake, etc., R. Co. v. 
Young, 146 Ky. 317, 142 Sw 709. 


Me.—Allen v. Boston, etce., R. Co., 
94 Me. 402, 47 A 917. 
Mass.—Doyle v. Boston, ete, R. 


Co., 145 Mass. 386, 14 NE 461. 
Mich.—Bowsher vy. Grand Rapids, 
eu R. Co., 174 Mich. 339, 140 NW 
Minn.—Martin v. Minneapolis, at) 
R. Co., 188 Minn. 40, 168 NW 983 
Miss.—Columbus, ete, R. Co. v. 
Lee, 149 Miss. 548, 115 S 782; Gulf, 


etc., R. Co. v. Hudson, 142 Miss. 542, 
at et i Hines v. Moore, 124 Miss. 


ble length of time.*? 
whether defendant has been guilty of willful, wanton, 
or gross negligence should not be aubiniiied to the 
jury where there is no evidence to establish it,*? or 
where the evidence clearly establishes the absence 


[§§ 2075-2 cee 


Nevertheless, the question 


Of plaintiff. Whether the person injured _was 
guilty of willful or gross negligence is ordinarily a 
question for the determination of the jury.** 


[§ 2076] g. Proximate Cause of Injury—(1) Neg- 
In actions for injuries at railroad cross- 
ings, it is ordinarily a question for the jury whether. 
defendant’s negligence was the proximate cause of 
This rule has been applied in a wide 


Mo.—Peppers v. St. lLouis-San 
Francisco R. Co., 316 Mo. 1104, 295 
SW 757; Johnson v. Wabash R. Co., 
259 Mo. 534, 168 SW 713; Malone v. 


St. Louis-San Cae 'R. Co., 220 
Mo. 9, 285 SW 12 
Mont. Srey ete Vv. Northern 


Pac. R. Co., 84 Mont. 1, 273 P 1051. 


N. H.—Phillips v. Boston, etc., R. 
Co., 81 N. H. 4838, 128 A 809. 


N. J.—Johnston v. New York, etce., 
R, Co., 65 N._J. La. 42], 47 A) 586. 


N. Y.—Swistak v. Erie R. Co., 208 
App. Div. 553, 203 NYS 791 [aff 239 
N. Y. 549 mem, 47 NE 190 mem]. 


N. C.—Moseley v.. Atlantic Coast 
Line R. Co., 197 N. C. 628, 150 SE 184.. 


N. D.—Felton v. Midland Continen- 
tal IR. Coz, 32) N. Dr 228.) 155) N Wass. 


Oh.—Hoyer v. Lake Shore. Electric 
R. Co., 104 Oh. St. 467, 135 NE 627; 
Weingerter v. Ohio Electric R. Co., 
13 OhNPNS 659. 


Okl1.—St. Louis, ete., R. Co. v. Hart, 
45 Okl, 659, 146 P 436. 


Pa.—Mellon v. Lehigh 
Co., 282 Pa. 39; 3727 A. 444: 
v. Lehigh Valley R. 

87 A 575. 


R. I.—Prue v. New York, etc., R. 
Co., 18 R. I. 360, 27 A 450. 


S. C.—Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 123, 188 SE 675 [cer- 
tiorari den sub nom, Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]; Thomp- 
son y. Seaboard Air Line R. Co., 81 
S. C. 338, 62 SE 396, 20 LRANS 436. 


Tex.—Texas, etc, R. Co. v. Har- 
rington, (Commn. A.) 235 SW 188; 
Payne _v. Young, (Civ. A.) 241 SW 
1094; Robinson v. Galveston, ete., R. 


Valley R. 
Marshall 
Co., 240 Pa. 272, 


Co., (Civ. A.) 203 SW 395; Luten v. 
Missouri, ete., R. Co., (Civ. A.) 184 
SW 798; Texas, etc., R. Co. v. Stoker, 


52 Tex. Civ. A. 433, "115 SW 910. 


Utah.—Christensen v. Oregon Short 
Line R. Co., 29 Utah 192, 80 P 746. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt, 208, 118 A 874. 


Va. 
143 SE 887. 

Wash.—Cline v. Northern Pac; R. 
Co., 123 Wash. 86, 211 P 878. 
pote eee a v. Davis, 185 NW 


Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR 75. 


Sask.—Smith v. Canadian Pac. R. 
Co., 18 Sask. L. 535. 


[a] Wanton negligence.—Wr'here 
there was evidence from which it 
could be reasonably inferred that the 
wanton conduct of defendant’s em- 
ployees while acting in the line and 
scope of their employment proximate- 
ly caused the injuries, there was no. 
error in denying defendant’s general 
affirmative eharge. Davis v. Smith- 
erman, 209 Ala. 244, 96 S 208. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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variety of circumstances, as for instance, where the 
negligence relied on as a ground of ‘recovery ¢on- 
sisted in tie maintenance of the crossing in a defec- 
tive condition,®® or in suffering obstructions to re- 


[b] Evidence held sufficient to go 
to jury.—St. Louis-San Francisco R. 
Go; v., Miller, 117 Okl. 60, 245 P 52; 
Ft. Smith, ete., R. Co. v. Hutchinson, 
71 Okl. 139, 175 P 922; St. Louis, etc., 
R. Co. v. Model Laundry, 42 Okl. 501, 
141 P 970; Cooper v. Chicago, etc, 
R. Co., 155 Wis. 614, 145 NW 203; 
Smith _v. Canadian Pac. R. Co., 13 
Sask, L. 535; 


[b] Evidence held insufficient to 
go to jury on question whether de- 
fendant’s negligence was the proxi- 
mate cause of injury.—Pietri  v. 
Louisville, etc., R. Co., 152 Miss. 185, 
119 S 164; Schaff v. Edwards, 111 
Ok]. 13, 2387 P 620. 


86. Ind.—Monfort v. Indianapolis, 
yy Tract. Co., 189 Ind. 683, 128 NE 

Mo.—McCray v. fe 
Co; = oes So 936 

N. er v. ipnth een Rack, 
Co., 2B. N. » p04, 142 NW 22. 


ie Migecurk Pac. R. Co. v. Steel, 
141 Okl. 133; 284 P 21. 


S. C.—Thompson vy. Seaboard Air 
Line R. Co., 78 S. C. 384, 58 SE 1094. 


Tex.—St. Louis, etc., R. Co. v. 
Evans, (Civ. A.) 166 Sw 702; San 
Antonio, etc., R..Co. v. Belt, 24 Tex. 
Civ. A. 281, 59 SW 607. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874. 


[a] Rule applied: (1) In case of 
injury to driver of a horse which be- 
came frightened and ran away at a 
crossing torn up for repairs. St. 
wouis, ete., R. Co. v. Evans, (Tex. 
Civ. A.) 166 SW 702. (2) In case of 
injury to pedestrian stumbling on 
raised plank, and falling under train. 
McCray vy. Missouri, ete. R.  Co., 
(Mo.) Xo SW (2d) 936. (3) Where 
the evidence showed the existence of 
a frog in the track at the highway, 
that portions of the body and clothing 
of deceased were found in the frog, 
and that a shoe was missing from 
one of his feet. Rober v. Northern 
Pac. R. Coz 25 N. D. 394, 142 NW 22. 


{[b] Bails charged with electric- 
ity.—Evidence that the rail was 
charged with electricity and that 
plaintiff's horse, which was ordinarily 
gentle, became frightened and ran 
away on the crossing, although 
plaintiff could not testify that the 
horse stepped on a rail, was sufficient 
to require the court to submit to the 
jury the question whether the horse 
was frightened by electric shock or 
by standing box cars on adjoining 
tracks of another company. Mon- 
fort v. Indianapolis, ee Tract Co.; 


GUG.3 att. 


Ba Ind. 683, 128 NE 8 


Ga.—Crow v. SOM en ra Ee Os, 
136" ‘Ga. 383, 71 SE 665. 


Ky.—Harvey v. Illinois ete 185 
Co., 159 Ky. 492, 167 SW 875 


Mich.—Selleck vy. Lake nore, etc., 
R. Co., 98 Mich. 375, 53 NW 556, 18 
LRA 154. 


N. Y¥.—Burns vy. Delaware, etc:, R. 
Co., 110 App. Div. 592, 96 NYS 509. 


N. C.—Dickey v. Atlantic Coast 
fine Re, ©o., 196" N.C. (726) 147 4S 
15. 

SoG! _—Miller 5 vw.) sAclantic yy Coast 
Line R. Co., 140 S. C. 123, 188 SH 675 
{certiorari den sub nom. Camp Mfg. 
Co. v. Miller, 275 U. S. 556 mem, 48 
Sct 117 mem, 72 L. ed. 424 mem]; 
Lindler v. Southern R. Co., 84 S. C. 
536, 66 SH 995. 

Tex.—St. Louis Southwestern R. 
Co, v. Pool, (Civ. A.) 131 SW 641, 


RAILROADS 


[a] Obstruction by train or en- 
gine.—Crow v. Southern R. Co., 136 
Ga, 383, 71 SE 665; Selleck v. Lake 
Shore, ete., R. Co., 93 Mich. 875, 53 
NW 556, 18 LRA 154 [dist Selleck v. 
Lake Shore, etc., R. Co., 58 Mich. 195, 


24 NW 774]; Burns v. Delaware, 
etc., Co., 110 App. Div. 592, 96 NYS 
509; Laible v. New York Cent., etc., 


ia Co., 13 App. Div. 574, 43 NYS 1003 
[aff 162 N. Y. 621 mem, 57 NE 1114 
mem]; Pinckney v. Atlantic Coast 
Line R. Co., 147.8. CG. 227,445 SH135 
(obstruction for unreasonable length 
of time); Welborne v. Gulf. etc.. R. 
Co., 35 Tex. Civ. A. 401, 80 SW 653. 


{b] Frightening animals.—Where 
a railroad negligently permitted en- 
gines to stand on a crossing, and es- 
caping steam frightened a_ horse 
driven over the crossing between the 
engines, injuring the driver, the ques- 
tion whether the engines were at 
such a place as to render the crossing 
dangerous by frightening horses, and 
the question whether the negligence 
and manner of their operation proxi- 
mately caused the injury, were for 
the jury. Lindler v. Southern R. Co., 
84 S. C. 536, 66 SH .995. 


88.~ Central of Georgia R. Co. v. 
Reid, 23 Ga. A. 694, 99 SH 235; Mis- 
souri, ete., R. Co. v. King, (Tex. Civ. 
SANS) 123 SW 151. 


[a] Rule applied where it ap- 
peared that there were trees growing 
on the right of way, and that a coal 
house maintained for private use, and 
not necessary to the operation of the 
road, was also on the right of way, 
obstructing the view of trains. Mis- 
souri, etc., R. Co. v. King, (Tex. Civ. 
oe an ox 151. 


a.—Miles v. Hines, 205 Ala. 
83, 8037 4 “837; Nashville, etc., iS te COLO 
v. Myrick, 16 Ala. A. 308, 77 S 458. 


Ark.—Missouri Pac. R. Co. v. Hay- 
ens, 164 Ark. 108, 261 SW 831. 


Ga.—Seaboard Air Line R. Co. v. 
Sarman, 38 Ga. A. 637, 144 SE 810; 
Seaboard Air Line R. Co. v. Hollis, 
20 Ga. A. 555, 93 SE 264. 


Ill.—Tllinois Southern R. Co. v. 
Hamill, 226 Ill. 88, 80 NE 745 [aff 
128 Ill. A. 152]; Tlinois Cent. R. Co. 
v. Benton, 69 Ill. 174; Chicago, etce., 
R. Co. -v. Notzki, 66 Tl. 455; dIn- 
dianapolis, etc., R. Co. v. Holloway, 
63 Ill. 121; Indianapolis, etc., R. Co. 
v. Blackman, 63 Ill. 117. 


Ind.—Phillips vy. Jackson, 
A. 135, 147 NE 818. 


Iowa.—Morgan v. Iowa Cent. R. 
Co., 151 Iowa 211, 130 NW 1058; De- 
frieze v. Illinois Cent. R. Co., 94 NW 


83 Ind. 


505: Ward v. Chicago, etc., R. Co., 
97 Iowa 50, 65 NW 999. 
Ky.—Chesapeake, etc., R. Co. 


Young, 146 Ky. 317, 142'SW 709. 


Mass.—Doyle v. Boston, ete, R. 
Co., 145 Mass. 386, 14 NE 461. 


Mich.—Bowsher v. Grand Rapids, 


ete., R. Co., 174 Mich. 339, 140 NW 
524. 

Mo.—Allen v. Chicago, ete., R. Co., 
818 Mo. 42, 281 SW 737; Miller v. 
Engle, 185 ‘Mo. A. 558, 172 SW 631; 
Brown v. Kansas City, CtC.jaR., Cos, 
166 Mo. A. 255, 148 SW 457; Day v. 


Missouri, etc., R. Co. 132 Mo. A. 707. 
112 SW 1019: Gass vy. Missouri Pac. 
R. Co., 57 Mo. A. 574. 


N. H.—Phillips v. Boston, etc., R. 
Co., 81 N. H. 483, 128 A 809. 


N. Y.—Crough v. New York Cent. 
R. Co., 229 App. Div. 340, 242 NYS 54. 


main on or near the crossing 
structions to view on right of way; 
give train signals,®® to display a headlight,®® to main- 
tain lookouts from trains or ears,®! or to maintain 


held a question for the jury. 


[52 C.J.) 511 


;*7 in maintaining ob- 


8 in failing to 


N. C.—Costin v. Tidewater Power 
Co., 181 N. C. 196, 106 SE 568; Perry 
vy. Norfolk Southern R. Cos tLsGaN 
C, 290, 104 SE 673. 


S. C.—Spears v. Atlantic Coast 
Line R. Co., 92 S. C. 297, 75 SE 498; 
Hutto v. South Bound R. Co., 61 S. 
C, 496, 39 SE 710. 


Tex.—Hines v. Foreman, (Civ. A.) 


229 SW 6380; St. Louis, ete., R. Co. 
v. Mitchell, 25 Tex. Civ. A. 197, 60 
SW 891; Galveston, ete., R. Co. v. 
Harris, 22 Tex. Civ. A. 16, 53 SW 
599. 

Va.—Chesapeake, etc., R. Co 
Hewin, 152 Va. 649, 148 SBE 793; 


Southern R. Co. v. Johnson, 143 SE 
887; Gregory v. Seaboard ‘Air Line 
R. Co., 142 Va, 750, 128 SE 272. 


Wash.—Cline v. Northern Pac. R. 
Co., 123 Wash. 86, 211 P 878. 


Sask.—Smith v. Canadian Pac. R. 
Co., 13 Sask: L. 535. 


[a] Rule applied: (1) Where de- 
cedent’s team was stalled on a cross- 
ing a few minutes before the ap- 
proach of a train, so that, if he had 
heard the crossing signal, ‘he would 
not have attempted to cross, and he 
got out of the wagon and ran down 
the track about one hundred feet to 
stop the train, when he was struck by 
it. Thompson y. Seaboard Air Line R. 
Co., 81 S. C. 333, 62 SE 396, 20 LRA 
NS 426. (2) Where plaintiffs, after 
starting to cross a series of tracks, 
were flagged, and in stopping killed 
their auto engine while on a main 
track where it was struck by a previ- 
ously unseen passenger train, and 
the driver testified that if he had not 
been flagged he thought he would 
have got across. Missouri Pac. R. 
ce v. Havens, 164 Ark. 108, 261 SW 


[b] Moving train without warn- 
ing.—W hether negligence in moving, 
without warning, a train standing on 
a public crossing, in violation of 
Burns St. Annot. (1914) § 2671, was. 
the proximate cause of injury to a 
boy crawling under the train ab 

1l- 
lips v. Jackson, 83 Ind. A. 135, 147 
NE 818. 


90. Pennsylvania Co. v. Gulling,. 5 
Oh. Ace 183.8253 Ohs Cir aCe N wom acor 


91. U. S.—Southern R. Co. v. Ash- 
by, S6>-EY (2a). 13852: 
Ark.—St. Louis-San Francisco R. 


oy v. Vernon, 162 Ark, 226, 258 SW 
6. 


Mo.—Gass v. Missouri Pac. PEt Cor 
57 Mo. A. 574 


s. C._MeBride v. Atlantic Coast 
Line R. Co., 140 S. C. 260, 138 SE 803. 


Vt.—Johnson v. Supine ReCow oe, 
Vt. 1382, 106 A 682 


[a] Thus (1) in an action for the 
death of a girl about six years old, 


ithe question whether the trainmen 


exercised reasonable diligence in 
maintaining a lookout for travelers, 
and whether the failure to exercise 
such diligence was the proximate 
cause of the injury, was for the jury. 
Johnson v. Rutland R. Co., 93 Vt. 132, 
106 A 682. (2) In an action for the 
death of a child, conflicting evidence 
as to whether it was impossible to 
discover the child in time to have 
prevented an injury had a constant 
lookout been kept was made a ques- 
tion for the jury. St. Louis-San 
Francisco R. Co. v. Vernon, 162 Ark. 
226, 258 SW 126. 
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signboards,®? gates,9? or gatemen or watchmen®* 
in failing to ring crossing bells, or 
sound crossing gones;°° in giving misleading signals 
in running trains at an excessive and 
unlawful speed;°* in blowing whistles in an unnec- 
essarily excessive and unusual way;°* in negligently 
;°® in starting an engine 
after notice that it would. not be started until the 
person injured had ecrossed;! in failing to exercise 
ordinary care to avert injury after discovery of per- 
il;? in not stopping engine sooner after collision ;* 

or where the negligence alleged to have caused the in- 
jury consists in two or more of the conditions here- 
On the other hand, the ques- 
tion of defendant’s negligence as constituting the 
proximate cause of the injury should not be submit- 
ted to the jury, where the evidence conclusively shows 


at crossings; 


to cross ;?° 


emitting steam at a crossing 


inbefore enumerated.* 


92° Baltimore,...ete:.,, R:/7 Co: 
Reeves, 10 F. (2d) 329; Texas, etc., 
R. Co. v. Tucker, 48 Tex. Civ. A. 115, 
106 SW 764 [rev on other grounds 
214 .U. S. 5382 mem, 29 SCt 701 mem, 
53 L. ed. 1070 mem]. 


93. Seaboard Air Line R. Co. v. 
Roy, 14 Ala, A, 202, 69 S 233. [cer- 
tiorari den sub nom. Ex p. Seaboard 
Air jine “RS Co,,:193: Ala. 679, 69° S 
1019]; Dale v. Chicago Junction R. 
Course ath. Ay a9 bei rev. von! iother 
rrounds 259 Ili. 476, 102 NE 808]; 
t. Louis, etc., R.-Co. v. Hart, 45 Okl. 
659, 146 P 436. 


[a] Rule applied.—A person was 
killed on a dangerous grade cross- 
ing of several railroad tracks over a 
public highway. An ordinance re- 
quired a flagman but did not require 
gates, and there were none there. 
The evidence \as to whether the flag- 
man was in his shanty at the time of 
the accident and whether a bell was 
rung on the rapidly moving engine 
was conflicting. It was held that 
whether the absence of the gates was 
negligence, and whether defendant’s 
negligence was the proximate cause 
of the accident, were questions for 
the jury. Dale v. Chicago Junction 
Re Co. 174) Di. A. 495: [rev on. other 
grounds 259 Ill. 476, 102 NE 808]. 


94. Brie R. Co. v. Stewart, 40 F. 
(2d) 855; Rummels vy. Illinois Cent. 
R. Co., (Mo. A.) 15 SW (2d) 363; 
St. Louis, etc., R. Co. v. Hart, 45 Okl. 
659, 146 P 436. 


95. Boston, ete., R. Co. v. Dutille, 
289 Fed. 320; Birmingham Southern 
R. Co. v. Harrison, 203 Ala. 284, 82 
S 534. 


96. Moody v. Canadian Northern 
R. Co., 156 Minn: 211, 194 NW 639. 


97. Ark.—Davis v. Scott, 151 Ark. 
34, 235 SW 407. 

Cal.—Bygum v. Southern Pac. Co., 
4 Cal. Unrep. Cas. 625, 36 P 415. 


Ill.— Boss v. Illinois Cent. R. Co., 
210 Ill. A. 668; Chicago, etc., R. Co. 
v. Mochell, 96 Ill, A. 178 [aff 193 Ill. 
208, 61 NE 1028, 86 AmSR 318]. 


Kan.—WNevitt v. Atchison, etc., R. 
Go., 115 Kan. 439, 223 P 269. 


Mich.—Fairchild v. Detroit, ae R. 
Co., 250 Mich. 252, 2830 NW 16 


Miss.—Brinkley v. poe 4 
113 Miss. 367, 74 S 280 


Mo.—Clay v. Missours Racer Cog 
5 SW (2d) 409; Brown v. Chicago, 
ete., R. Co., 252 SW 55; Hall v. St. 
Louis-San_Francisco R. Co., 240 SW 
175; Johnson v. Wabash R. Co., 259 
Mo. 534, 168 SW 713; Cunningham 
vV., St. Louis, etc., RR; .Co., 9 SW 
(2d) 166; Smallwood y. St. Louis- 
San Francisco R. Co., 217 Mo. A. 208, 
263 SW 550; Oster v. Chicago, ete., R. 


Cor 


Velox 
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injury ;* 
so;8 


the injury.® 


jury.1+ 
gence in failing 


(A.) 256 SW 826; Moore v. Wa- 
bash R. Co., 157 Mo. A. 53, 137 SW 5. 


S. C.—Butler v. Southern R. Co.- 
Carolina Div., 90 S. C. 273, 73 SE 185. 


pas Sees tae v. Davis, 185 NW: 


[a] Rule applied.—Where there 
was evidence of the negligence of the 
company in failing to comply with a 
city ordinance regulating the opera- 
tion of trains, and of decedent’s neg- 
ligence, the question whether the 
negligence of the company or the 
negligence of decedent was the proxi- 
mate cause was for the jury. But- 
ler v. Southern R. Co.-Carolina .Div., 
90°S. Cy 273) 738° SE 135; 


98. Louisville, etc., R. Co. v. Flenn, 
201 Ala, 299, 78 S 75;. McCleary v. 
Chicago, etc., R. Co., (Mo.) 264 SW 
376; Philadelphia, etc., R. Co. v. Kil- 
lips, 88 Pa. 405. 


99. Jacobs vy. Atlantic Coast Line 
R. Co., 147 S. C. 184, 145 SE 146. 

1. Plaunt v. Railway Transfer Co., 
86 Minn. 506, 91 NW 19. 

2. St.. Louis’ ete; RR. ‘Co. Vv. Kral, 
31 Okl. 624, 122 P 177. 

3. Westerdale v. Northern Pac. R. 
Co., 84 Mont. 1, 273 P 1051. 

4 See cases infra this note. 

[a] Failure to give train. signals, 
and excessive speed.—Brown Vv. 
Southern R. Co., 103 Miss. 315, 60 S 


326; Treadway v. United R. Co., 300 
Mo. 156, 253 SW 1087; Galveston, 
ete), RCo. vi. Duty) (\Chex.> CivinA.) 


267 SW_ 744 [aff (Commn. A.) 277 SW 
1057]; Morgan v. Atlantie Coast Line 
R. Co., 186 Va. 394, 118 SH 233. 


[b] Speed and obstructed cross- 
ing.—Clay v. Missouri Pac. Coz, 
(Mo.) 5 SW (2d) 409. 


5. Central of Georgia R. Co. v. Mc- 
Key ls Gra cA aid hal Ou eS Cone ois 
Louis, etc., R. Co. v. Gibson, 48 Okl. 
553, 150'P 465. 


[a] Thus, where it was undisputed 
that the driver of an automobile saw 
a train approaching at a distance of 
about a mile, the court should instruct 
that the failure to bring the bell an'd 
blow the whistle was not negligence 
for which plaintiff could recover. 
Central of Georgia R. Co. v. McKey, 
13 Ga. A. 477, 79 SE 378. 

6. Thing vy. Southern Pac. Co., 31 
F. (2d) 36; Jacobson v. New York, 
etc., R. Co., ST Ni Je i878) 94 A 577. 

7. Kearns v. Southern R. Co., 139 
N. C.-470,°52, SH V3d. 

8 earns v. Southern R. Co., su- 
pra, 

9. Daniels v. Staten Island Rapid 
Transit Co., 125 N. Y. 407, 26 NE 466 
[rev 7 NYS 725]. 

10. Thing v. Southern Pac.'Co., 31 
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that it was not the proximate cause of the injury;° 
where there is an entire absence of evidence to show 
that defendant’s negligence was the proximate cause 
of the injury;® where the evidence merely shows that 
it was possible that defendant’s negligence caused the 
or merely raises a conjecture that it was 
or where no inference can be drawn from the- 
evidence that defendant’s negligence contributed to 
In these circumstances, a nonsuit should 
be granted or a verdict directed for defendant.?° 

[§ 2077] (2) Contributory Negligence. 
tions for injuries at railroad crossings, it is ordinarily 
a question for the jury whether plaintiff’s contribu- 
tory negligence was the proximate cause of the in- 
This principle has been applied where it was 
claimed by the defense that the injured party’s negli- 


In ac- 


to stop before reaching the eross- 


(2d) 365 
oe Re Cog 


Jacobson v. New York, 
ST Ne Td L878, 94 AL oie 


iw. rere ete:, KR. Co; Va 
Duiille. 289 Fed. 320. 


Ala.—Georgia Cent. R. Co. v. Hyatt, 
151 Ala. 355, 43 S 867; Seaboard Air 
Line R. Co. v. Roy, 14 Ala. A. 202, 69 
S 233 [certiorari den sub nom. Ex p p. 
Seaboard Air Line R. Co., 193 Ala. 679, 
69 S 1019]. 


Cal.—Whalen v. are etc., R. Co., 
92 Cal. 669, 28 P 833 


Del.—WNailor v. Maryland, etc., R. 
Co., 29 Del. 145, 97 A 418. 


Fla. cee ee Coast Line R. Co. v. 
Jones, 123 S 9 


Ga Beate id etc., Co. v. Wallis, 
29 Ga. A. 706, 116 SE 883. 


lll.—Lerette v. Director Gen. 
Railroads, 306 Ill. 348, 137 NE 811. 


ich.—Sutter v. Pere Marquette R. 
Co., 230 Mich. 489, 202 NW 967. 


Miss.—Gulf, ete., R. Co. v. Hudson, 
142 Miss. 542, 107 S 369. 


Mo.—Turner v. St. Louis, ete, R. 
Co., 134 Mo. A. 397, 114 SW 1026. 


Nebr.—Chicago, etc., R. Co. v. Har- 
ley, 74 Nebr. 462, 104 NW 862. 


N. C.—Moseley v. Atlantic Coast 
Line R. Co., 197 N. C. 628, 150 SH 184. 


N. D.—Chaaibets v. Minneapolis, 
ete: RColnst) N.bwet?, LE8INW 824: 


Okl.—Ft. Smith," ‘ete, Re UComs tw 
Hutchinson, 71 Okl. 139, "175 P 922. 


Tex.—Texas, ete., R. Co. v. Harring- 
ton,;_(Commn, A.) 235 SW 188 [rev 
(Civ. A.) 209 SW 685]; Payne v. 
Young, (Civ. A.) 241 SW 1094; Texas, 
ete., ~ CO..CV.) Harrineston, (Civ. A.) 
209 SW 685 [rev on other grounds 
gee A.) 235 SW 188]; Missouri, 
ete. RiiCov virCardwell, (Civ. AD) at sis 
SW 1078; Gulf, etc., R. Co. v. Melville, 
(Civ, A.) 87 SW 863; Galveston, etc., 
Re-Co. ve Harris; 22’ Tex. Civ., A.-16, 
53 SW 599 


Vist== Goth cheat R. Co. v. Johnson, 
151 Va. 345, 146 SE 363; Shae Re 
Corn Johnson, 143 SE 88 


W. Va.—Casdorph v. a 89 W. 
Va. 448, 109 SE 774. 


Wis. Depot v. Chicago, etc., R. 
Co., 154 Wis. 610, 143 NW 654. 

Eng.—Reg. v. Strange, 16 Cox C. 
C. 652. 

Ont.—Wallace vy. Grand Trunk R. 
Co., 49 Ont, L. 117, 64 DomLR 75. 


[a] Where testimony indicates 
that plaintiff might have been negli- 
gent in several ways in going on the 
crossing, and yet that such negligence 
was not the proximate cause of the 
injury, and the question as to what 

was the proximate cause is directly 
at issue, it is properly submitted to 
the jury. San Antonio, etc., R. Co. v. 
Votaw, (Tex. Civ. A.) 81 SW 130. 


of 


—_—OO——— LLL LL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing,** or to look and listen,1* or to stop, look, and 
listen,** or in approaching the crossing at an unlaw- 
ful or excessive rate of speed,!® or in stopping his 
ear on the tracks,'® or in driving on a crossing, the 
view of which was obstructed,!* or in unlawfully 
climbing through ecars,'® was the proximate cause of 
the injury. But where admitted facts!® or plain- 
tiff’s own testimony?® shows that the negligence of 
the injured party was the proximate cause of the in- 
jury, the question should not be submitted to the jury, 


but a nonsuit should be granted. 


Occupant of vehicle driven by another. 


12; 
Faust, 17 Ala. A. 96, 82 S 36 [certiorari 
den sub nom. Ex p. Georgia Cent. R. 
€Co., 203 Ala. 248, 82 S 345]. 


13. Sutter v. Pere Marquette R. 
Co., 230 Mich. 489, 202 NW 967. 

14. Hines v. Paden, 204 «Ala. 592, 
87 S 88; 
Hyatt, 151 Ala. 355, 48 S 867; Sea- 
board Air Line R. Go. v. Sarmon, 38 
Ga. A, 637, 144 SE 810. 


[a] Rule applied where there was 
evidence that the engine of the au- 
tomobile choked, and that the auto- 
mobile stopped dead right on the 
crossing, and that but for such fact 
the automobile could have crossed. 
Payne v. Roy, 206 Ala. 432, 90 S 605. 


15. Nailor v. Maryland, etc., R. Co., 
29 Del. 145, 97 A 418; Central of Geor- 
gia R. Co. v. Larsen, 19 Ga. A. 413, 
91 SE 517; Walters v. Southern R. 
€o;, 172 N. G..590, 90 SE 757; Hinton 
Vv. Southern R: Co., 172-N. C. 587, 90 
SE 756; Shepard v. Norfolk, etc., R. 

Co,, 169-N. ae 239, 84 SE 277; Galves- 
ton etc., R. Co. v. Duty, (Tex. Civ. 
A.) 267 SW 744 [aff (Commn. A.) 277 
SW 1057]. 

16. Pierson v. Missouri Pac. R. Co., 
(Mo. A.) 275 SW 561. 


17. Perry v. Norfolk Southern R. 
€o., 180 N. C. 290, 104 SE 673; Hous- 
ton, etc., R. Co. v. Wilkerson, (Tex. 
Civ. A.) 224 SW 574. 


18. Lerette v. Director Gen. of 
Railroads, 306 Ill. 348, 1837 NE 811. 


19. Hines v. Cooper, 205 Ala, 70, 88 
kos. 
20. Evans v. phandelph, etc., R. 


Co., 24 Del. 562, 77 A 83 


21. Sarmon y. Pl eatte Air-Line 
BaCo,, veo Ga, An 315,. 125 SH, 89; 
Chambers v. Minneapolis, etc., R. Co., 
37 N. D. 377, 1638 NW. 824; Nashville, 
étc., R. Co. AE White, 158 Tenn. 407, 
15 Sw (2d) 1 [aff 278 U. S. 456, 49 sct 
189, 73 L. ed. 452]. 


22. O’Brien v. Chicago, etc., R. Co., 
(lowa) 202 NW 778; Setosky v. Du- 
luth, etc., R. Co., 173 Minn. 7, 216 NW 
245; Seaboard Air Line R. Co. v. 
Twine, 149 Va. 362, 141 SE 236; 
board Air Line R. Co. v. Huling, 149 
Va. 360; 141 SE 237; Seaboard Air 


Line R. Co. v. Terrell, 149 Va. 344, 141 
SE 231. 
23. Seaboard Air Line R. Co. v. 


Watson, 94 Fla. 571, 113 S 716. See 
Chambers Vv. Minneapolis, etc); BR. ‘Co.,; 
87 N. D. 377, 168 NW 824 (recognizing 
rule). 

24. Particular applications see in- 
fra §§ 2081-2096. 


25. See Trial [38 Cyc 1594 et seq]. 


26. See cases infra this section; 
and infra §§ 2079-2096. 


[a] Estoppel.—Where a party asks 
and the court gives an irrelevant in- 
struction, he is estopped from ob- 
jecting to an amendment by the court 
of another instruction tendered by 
him, which amendment does nothing 
more than to add to the objectionable 
charge asked in the first instance. 


[52 C. J.—33] 


.7 
Central of Georgia R. Co. v.; Baltimore, ete. 


Central of Georgia R. Co. v.: 


RAILROADS 


[52 C.J.] 513 


narily a question for the jury whether the negligence 
of the occupant of a vehicle driven by another,?! or 
that of the driver of the vehicle,*? or the concurrent 
negligence of the railroad company and the driver 
of the vehicle,** was the proximate cause of the in- 
jury to the occupant. 


[§ 2078] (7) Instructions*—a. Form and Suffi- 
ciency in Gzneral.?+ 
trol the instructions in an action for injuries at a 
railroad crossing.*° 


General rules?® govern and con- 


The instructions must be in 


conformity with the evidence,?7 and with the plead- 


It is ordi- 


, R. Co. v.-Conoyer, 149 
Ind. 524, 48 NE 352, 49 N# 452. 

27. Ala.—Southern R. Co. v. Doug- 
lass, 144 Ala. 351, 39 S 268. 


Ark.—Hudidleston v. St. Louis, etc., 
R. Co., 88 Ark. 454, 115 SW 381; St. 
Louis, etc., R. Co. v. Roberts, 56 Ark. 
387, 19 SW 1055. 


Ga.—Savannah, etc., NB 
ter, 92 Ga. 391, 17 SE 350. 


Ill.—Burns y. Chicago, ete., R. Co., 
ig Ill. A. 170; Lake Erie, etc., R. Co. 

Zoffinger, 10 Ill. A. 252 [aff slow PUT 
1991. See Jennings v. Baltimore, etc., 
EUaCO..) Lo oneal, cA OA on 

Ind.—Pennsylvania R. Co. v. Mac- 
Lennan, (A.) 165 NE 786 [superseded 
89 Ind. A. 477, 167 NE 348]. 

Iowa.—Langham v. Chicago, te, R. 
Co., 197 Iowa 1118, 198 NW 525. 

ane —Atchison, ete, R. Co. 
ees 54 Kan. 284, 38 P 257, 45 ‘AmSR 


Co. v. Sla- 


Ky.—Louisville, ete., R. Co. v. Fos- 
ter, 30 Ky. 157, 1s SW Chay 983. 


Miss.—Gulf, ete., R. Co. v. Simmons, 
150 Miss. 506, 117 S 345. 


Mo.—Ross vy. Davis, 213 Mo. A. 209, 
248 SW 611; Gass v. Missouri Pac. 
R. Co., 57 Mo. Al 574. 


Or.—Russell vy. Oregon, R. etc., Co., 
54 Or. 128, 102 P 619. 


Pa.—Frank vy. Reading Co., 297 Pa. 
233, 146 A 598. 


Menn:——lye Ca Ee CONV LOOM) Ss) 10 
Tenn. Civ. A. 293. 


Tex.—Missouri Pac. R. Co. v. Peay, 
20 SW 57; Garber v. St. Louis South- 
western R. Co., (Civ. A.) 118 SW 857. 


Vt.—Gover y. Central Vermont R. 
Co:5 96 VtA208, 118 A 874: 


Va.—Richmond, etc., R. Co. v. Yea- 
mans, 86 Va. 860, 12 SE 946. 


[a] Rule applied.—(1) Where the 
evidence shows that the negligence 
may be attributed to either of two 
causes, or may have happened at ei- 
ther of two places, the instructions 
should be framed so as to meet the 
ease in either of its aspects. Lake 
Hrie, ete., R. Co. v. Zoffinger, 10 Ill. A. 
252 Taft 107 Ill. woos (2) Where the 
proximate cause of the injury is 
Shown to be the frightening of a team, 
it is error to instruct that defendant 
is liable if the accident was caused ei- 
ther by the engineer’s negligently 
blowing off steam or by defen‘dant’s 
negligence in not keeping the crossing 
imerepairs, (St. ouis, ‘ete? Ry Coz 
Roberts, 56 Ark. 387, 19 SW 1055. 


[b] Instructions held erroneous.— 
Instructions as to: (1) Assumed risk. 
St. Louis Southwestern R. Co. v. Ey- 
ans, (Tex. Civ. A.) 166 SW 702; Gover 
v. Central Vermont R. Co., 96 Vt. 208, 
118 A 874. (2) Cause of injury. Chi- 
cago, ete., R. Co. v. Filler, 195 111. 9, 62 
NE 919; Southwestern R. Co. v. Brad- 
ford, (Tex, Civ. A.) 139. SW 1046:" (3) 
Company’s failure to have a full train 
crew (Russell v. Oregon R., etc., Co., 
54 Or..128, 102 P 619) (4) or "failure to 
maintain proper grade within right of 


*By FELIX C. GRABER (§§ 2078-2084). 


way (Gulf, etc., R. Co. v. Simmons, 
150 Miss. 506, 117 S 345). (5) Doc- 
trine of last clear chance. Indianapo- 
lis, etc., Tract. Co. v. Rogers, 79 Ind. 
A. 173, 134 NE 669; Louisville, ete., 
R. Co. v. Foster, 230 Ky. 157, 18 SW 
(2d) 983; Bohmer vy. Kentucky Tract., 
ete:, Co. 212 icy. 524, 5279 (Sw 9555 
Clay v. Missouri Pac. R. Co., (Mo.) 5 
SW (2d) 409; Underwood vy. St. Tenis: 
etc., R. Co., 182 Mo. A. 252, 168 SW 
803; Hines Vv. Foreman, (Tex. Civ. A.) 
229 SW 630. (6) Horse’s habit of run- 
ning away. I. C. R. Co. v. Toombs, 6 
Tenn. Civ. A. 293. (7) Hypothesis 
that fireman could have stopped train 
by exercising ordinary care. Chawk- 
ley v. Wabash R. Co., 317 Mo. 782, 297 
SW 20. (8) Charge that deceased mo- 
torist stopped, looked, and listened be- 
fore entering tracks. Frank v. Read- 
ing Co., 297 Pa. 233, 146 A 598. (9) 
Statutes regulating operation of trains 
for transportation of passengers prop- 
erly presenting themselves. Fort 
Worth, etce., R. Co. v. Sageser, (Tex. 
Civ. A.) 18 SW (2d) 246. (10) When 
duty of care arises. Missouri, etc., 
R. Co. v. Reynolds, (Tex. Civ. A.) 136 
SW 279. 


[ec] Instructions held not errone- 
ous.—Instructions as to: (1) Concur- . 
ring cause. Louisiana, etc., R. Co. v. 
Ratcliffe, 88 Ark. 524, 115 SW 396. 
(2) Burden of proving application of 
last clear chance doctrine. Norfolk 
Southern R. Co. v. Smith, 122 Va. 302, 
94 SE 789. (3) Doctrine of last clear 
chance generally. St. Louis South- 
western R. Co. v. Everett, 125 Ark. 
428, 189 SW 42; St. Louis, etc., R. 
Co. v. Elrod, 116 Ark. 514, 173 SW 836; 
Freeman v. Schulz, 81 Colo. 535, 256 P 
631; Union Pac. R. Co. v. Larson, 66 
Colo. 15, 178 P 573; Pittsburgh, ‘ete., 
R. Co. v. Bunting, 84 Ind. A. 45, 149 NE 
916; Cleveland, etc., R. Co. v. Van 
Laningham, 52 Ind. A. 156, 97 NE 573; 
Chesapeake, etc., R. Co. v. Wilson, 102 
SW 810, 31 KyL 500; Vowels v. Mis- 
souri Pac. R. Co., 320 Mo. 34, 8 SW 
(2d) 7; Clark vy. Atchison, etc., R. 
Co., 319 Mo. 865, 6 SW (2d) 954; Gann 
v. Chicago, ete., R. Co., 819 Mo. 214, 
6 SW (2d) 39; Moore v. St. Louis, etc., 
R. Co., (Mo, A.) 267 SW 945; Wolters 
v. Chicago, etc., R. Co., (Mo. A.) 193 
SW_ 877; Thrasher v. St. Louis, etce., 
R. Co., 86 Okl. 88, 206 P 212; Missouri, 


éte., R. Co. v. Parker, 50 oe ey 151 
Ae 325; Panhandle, etc., Ez Laird, 
(Tex. Civ..A.) 224 Sw FOES DO Noseoik 


etc., KR. Co. vi Mace, 151 Va. 458, 145 
SE 362; Director-Gen. of Railroads 
v. Lucas, 130 Va. 212, 107 SE 675; 
Atlantic Coast Line R. Co. v 
124 Va. 484, 98 SE 641; 
Oregon-Washing tony Rs, ‘ete; Cot oe 
Wash. 183, 166 ~ 71. See Whatley v. 
Chicago Great Western R. Cona23 
Kan. 187, 253 P 1096 (instruction prop- 
er, although facts were not fully 
pleaded). (4) Duty and care required 
of company’s. servants. Cleveland, 
etc., R. Co. v. Cloud, 61 Ind. A. 256, 110 
NE 81. (5) Duty owed trespassers 
and licensees. Cunningham vy. !linois 
Cent. R. Co., 260 Ill. 589, 108 NE 594 
{rev 179 Ill. A. 505]. (6) Failure to 
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ings and issues,?8 and must not invade the province 
of the jury,2® or be misleading*® or confusing,*? 
too general*? or too broad,?? argumentative,** am- 


have air brakes connected. Louisiana, 
R., ete., Co. v. Loudermilk, (Tex. Civ. 
A.) 12 SW (2d) 824. (7) Manner of 
injuring plaintiff. Caldwell v. Payne, 
(Mo.) 246 SW 312. (8) Negligence 
of infant plaintiff's parents. Ballen- 
tine v. Illinois Cent. R. Co., 157 Ill. A. 
295. (9) Presumption that decedent 
used reasonable care for his own safe- 
ty. Rothe v. Pennsylvania Co., 195 
Fed. 21,114. .CGA| 627. , (10) Sudden 
peril. Brogdon v. Northwestern R. 
Co.) 141 |S..C.) 238,139 SH. 459. 


28. See infra § 2080. 
29. See infra § 2079. 


30. Ala.—Kansas City, etc., R. Co. 
v. Lackey, 114 Ala. 152, 21 S 444. 


Cal.—Baldwin v. Pacific Electric 
_Co., (A.) 273 P 155, 274 P 72 [aft a 
P 380]; Johnson vy. Center, 4 Cal. 
616,88, Ps. v2T. 


Ill:i—Chicago, ete., R. Co. v. Cog- 
gins, 212 I. 369; 72, NE 876; Illinois 
Cent. R. Co. v. Slater, 139 Ill. 190, 28 
NE 830; Chicago, etc., R. Co. v. Keely, 
87 Ill. A. 346. See Jennings v. Bal- 
timore, ete., R. Co., 195 Ill. A, 543. 


Ind.—Pittsburgh, ete, R. Co. -v. 
Cottman, 52 Ind. A. 661, 101 NE 22. 
See Snow v. Indianapolis, ete., R. Co., 
47 Ind. A. 189, 93 NE 1089. 


Ky.—Stevenson v. Illinois Cent. R. 
Co., 157 Ky. 561, 163 SW 747. 


Oh.—Baus v. Cleveland, etc., R. Co., 
29 O. C. A. 284; Cincinnati, etc., R. Co. 
Ven ayior, 2% Oh. Cir. Ct.157. 


Or.—Russell v.° ORE Rete: |Co;} 
54 Or. 128, 102 P 619 


Tex.—Gulf, etc., R. Co. v. Gartort, 
(Civ. A.) 99 ‘SW 162: Texas, etc., R. 
Co. v. Scrivener, (Civ. A.) 49 SW 649. 


Wash.—Smith y. Northern Pac. R. 
Co., 68 Wash. 77, 122 P 595. 


[a] Held misleading.—Instruc- 
tions as to: (1) Amount of proof re- 
quired to establish defense of contrib- 
utory negligence. Pennsylvania Co. 
v. Clark, 191 Ind. 588, 133 NE 588 
[transf (A.) 128 NE 629]. (2) As to 
burden of proof of contributory neg- 
ligence. Southern R. Co. v. Lawler, 
1] Ala. A> 241, 65.S 857 [certiorari 
den 191. Ala. 663, 66 S 1009]; Angell 
v. Chicago, etc., R. Co., 97 Kan. 688, 156 
BRy(63 [reh den 98 Kan. 268, 157. P 
1196]; Hambrick v. Texas, ete.,.R. Co., 
(Tex. Civ. A.) 285 SW 883; St. Louis 
Southwestern R. Co. v. Tarver, (Tex. 
Civ. A.) 150 SW 958; Norfolk Southern 
R. Co. v. Smith, 122 Va. 302, 94 SE 789. 
(3) As to doctrine of last. clear chance. 
Provo v. Spokane, etc., R. Co., 87 Or. 
467, 170 P 522. (4) As to duty owed 
“plaintiff” as to speed or efforts to 
stop the train, where the action was 
by an administratrix of a minor child 
and such administratrix was not pres- 
ent at the time of the accident and 
had no connection with it. Louisville, 
etc., R. Co. v. Robinson, 141 Ala. 325, 
37 S 4381. (5) As to the effect of cer- 
tain evidence upon the issues. Clark 
Vv. Grand Trunk: R..Co,, 29 Ur C:Q. B. 
(Ont.) 136. (6) As to presumption of 
peelgetice generally. Birmingham, 

Co. v. Campbell, 203 Ala. 296, 
ao § ee. (7) As to presumption ot 
contributory negligence. Pittsburgh, 
etc., R. Co. v. Cottman, 52 Ind. A. 661, 
101 NE 22. (8) As to presumption 
that decedent looked and listened be- 
fore attempting to cross the track. 
Atchison, etc., R. Co. v. Schriver, 80 
Kan. 640, 103 P 994, 24 LRA 492. (9) 
As to right to presume that traveler 
will not cross. Houston, etc., R. Co. 
v. Kopinitsch, (Tex. Civ. A.) 282 SW 
884. (10) As singling out and giving 
undue prominence to particular facts, 
which might be varied by other facts 
proved. Rio Grande Western R. Co. 
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Leak, 163 U. S. 280, 16 SCt 1020, si 
ie ed. 160: Chicago, etc., R. Co. 
Coggins, 912 Ill. 369, 72 NE 376; es 
green y. Illinois Cent. R. Co., 61 "TL. A. 
174; ee a v. Rutland R. Co., 74 
Vt. aly: 51 A 1089. (11) As tending to 
impréss the jury that plaintiff's in- 
jury gave a right of action, unless it 
should be barred by some fact proved 
by the defense. Terre Haute, etc., 
Tract. Co. v. Phillips, 191 Ind. 374, 132 
NE 740. 


{b] Held not misleading. —Instruc- 
tions as to: (1) Use of the éxpression 
“authorized servants,” there being no 
issue as to the liability of the rail- 
road company for the acts of its serv- 
ants. Stevenson v. Illinois Cent. R. 
Co.,, 157) Ky. 561, 163° SW | 747. (2) 
Duty and care required of company’s 
servants. Cleveland, ete., R. Co. v. 
Cloud, 61 Ind. A, 256, 110 NE 81. 
Doctrine of last Clear chance. Terre 
Haute, ete., Tract. Co. v. Stevenson, 
189 Ind, 100, 123 NE 785, 126 NE 3; 
Monat v. Iowa R., ete., COU 178 Iowa 
666, 155 NW 245. (4) Time of injury. 
Cleveland, etc., R. Co. v. Alfred, 113 
Til, A. 236. (5) Making company ab- 
solutely liable instead of liable only 
for failure to use ordinary care. Tex- 
as, ete., R. Co. v. Duff, (Tex. Civ. A.) 
195 SW 1169. (6) Negligence relied 
on. Chesapeake, etc., R. Co. v. Ward, 
145 Ky. 733, 141 sw 72; Phillips v. 
Pryor, (Mo, A.) 190 SW 1027. (7) 
Presumption of negligence. Payne v. 
Wells, 28 Ga. A. 29, 109 SE 926. (8) 
What constitutes ordinary care. Cen- 
tral of Georgia R. Co. v. Hartley, 25 
Ga. A. 110, 103 SE 259. (9) Burden 
of establishing defense of contribu- 
tory negligence. Louisiana, etc., R. 
Co. v. Ratcliffe, 88 Ark. 524, 115 "SW 
396; Douglass v. Southern R. Co., 82 
S. C. 71, 62 SE 15, 63 SH 5; Louisiana 
R.,nete;, Co: v.. Cotton; (Tex Civ.A:) 2 
SW (2d) 3938; Gillum vy. Pacific Coast 
R. Co., 152! Wash 657;.279 P 114: 


31. St. Louis-San Francisco R. Co. 
v. Guthrie, 216 Ala. 618, 114 S 215, 56 
ALR 1110; Butler vy. Illinois Tract., 
INnC,,n2D0 Til. A. 135; Russell v. Ore- 
gon R., etc., Co., 54 Or. 128, 102 P 619. 


[a] Instructions incomprehensible 
to average juror.—‘‘A court is not 
bound to give, and ought not to give, 
an instruction, even though it states 
the law correctly, which is not 
couched in language sufficiently un- 
technical to be comprehended by the 
average juror.’ Russell v. Oregon 
R., etc., Co., 54 Or. 128, 140, 102 P 619. 


[b] Instructions held confusing as 
to: (1) Right of trainmen to presume 
that a person approaching track will 
take precaution to stop.. Wolters v. 
Clhiicago, ete., R. Co., (Mo. A.) 193 SW 
877. (2) Presumption of negligence. 
Birmingham, ete., R. Co. v. Campbell, 
203 Ala. 296. 82 S 546. 


{[c] Instructions held not confus- 
ing: (1) Although submitting issues 
of negligence under both the humani- 
tarian doctrine and the theory of ex- 
cessive speed. Rawie v. Chicago, etc., 
R. Co., 810 Mo. 72, 274 SW 1031. - (2) 
As to the doctrine of last clear chance, 
Director-Gen. of Railroads vy. Lucas, 
130 Va. 212, 107 SE 675. 


32. Montgomery v. Missouri Pac. 
R. Co., 181 Mo. 477, 79 SW 930; Rob- 
ison v. Oregon-Washington R., ete., 
Co., 90 Or. 490, 176 P 594. See Stook- 
ey v. St. Louis-San Francisco R. Co., 
209 Mo. A. 33, 286 SW 426 (in an ac- 
tion for death at a railway crossing, 
an instruction for plaintiff, which 
merely declared the law_ concerning 
crossings, should have ended with the 
statement that, if the jury found de- 
fendant had failed in its duty, it 
would be guilty of negligence). 


biguous,°° or goulendiehory ee and they. should not 
ignore any material element of the case.* 
tions must be read together and ‘considered with refer- 


Instrue- 


33. Johnson v. Louisville, ete. R. 
Co., 220 Ala. 649, 127 S 216. 


[a] Rule applied.—Charges deny- _ 
ing recovery as for subsequent neg- 
ligence, unless the engineer was con- 
scious that failure to act would prob- 
are too. broad. 


ably cause injury, 
ete, RaiCow 


Johnson v. Louisville, 
220 Ala. 649, 127 S 216. 

34. Toledo, etc., R. Co. v. Cline, 
135 Ill. 41, 25 NE 846; Wabash R. Co. 
Vv. Perkins, LOY: Eb "A. 514 [aff 233 


Ill. 458, 84 NE 677]; Riley v. North- 
ern Pae. R. Co., 36 Mont. 545, 3302 
948; Galveston, . ete., R. Co. Vv.4 Ror= 


fort, 72 Tex. 344, 10 SW 207. 


35. St. Louis, etc., R. Co. v. Spear- 
man, 64 Ark. 332, 42 "Sw 406; Heckle 
v. Southern Pac. Co., 123 Cal. 441, 56 
P 56; Mexas,rete.,, RCo. Vs Scrivener, 
(Tex. Civ: A.) 49 SW 649. See ie 
Cola Bottling Co. v. Missouri Pac. R. 
Co., (Ark.) 256 SW 353 (holding in- 
struction ambiguous but not preju- 
dicial). 


[a] Instruction held not ambigu- . 
ous as to duty and care required of 
company’s servants. Cleveland, ete., 
Yi Co. v. Cloud, 61 Ind. A. 256, 110 NE 


36. Ark.—St. Louis, etc., R. Co. v. 
Spearman, 64 Ark. 332, 42 SW 406. 

Conn.—Pratt v. New York, etce., R. 
Co., 102 Conn. 735, 130 A 102 [rearg 
den 103 Conn. 508, 131 A 395]. 

Mo.—Henderson y. St. Louis, etc., 
gery” 284 SW 788 [aff (A.) 248 SW 

N. C.—Edwards v. CCT EE ete., R. 
Co., 140 N. C. 49, 52 SE 23 


Va. —Southern R. Co. v. Hans- 
brough, 107 Va. 733, 60 SE 58. 
37. U. S.—Cleveland, etce., R. Co. 


v. Morton, 120 Fed. idee es CCA a 
Ala.—Louisville, COs > eV. 
Johnson, 162 Ala. 665, “20 $ "300. 
Ill.—Chicago, etc., R. Co. v. Appell, 
103 Ill. A. 185; Lingreen v. Illinois 
Cent, Re.Col, 61200 ALS: 


Ind.—Snow v. Indianapolis, ete., R. 
Co., 47 Ind. A. 189, 93 NE 1089. 


Kan.—Atchison, ete, R. Co. v. 
Combs, 25 Kan. 729. 
Mo.—Crossin v. Chicago Great 


Western R. Co., (A.) 180 SW 454. 


[a] Rule applied.—(1) All the 
essential elements of the negligence 
charged upon should be stated in the 
instructions. Peoria, etc. R. Co. v. 
Clayberg, 107 Ill. 644; Landon y. Chi- 
eago, “ete: “R. Co., 92 Tl, A. 21/6. 92) 
An instruction which omits no funda- 
mental principle or indispensable 
condition to a recovery, or which 
omits matters merely suppletory in. 
their character, which might prop- 
erly be presented in a separate in- 
struction, is not erroneous. Peoria, 
ete., R. Co. v. Clayberg, supra. (3) 
An instruction which merely gives: 
the rule as to the measure of dam- 
ages is not erroneous because it omits 
the necessary elements of plaintiff’s 
case, since the instruction does not 
purport to state hypothetically the 
elements necessary to constitute a 
cause of action. Chicago, etc., R. Co. 
v. O’Sullivan, 143 Ill. 48, 32 NE 398. 


[b] Instructions held proper as. 
having fairly submitted every ques- 
tion in issue to the jury. Moyer vy. 
Ee anh ete., R. Co., (Mo.) 198 SW 


[ec]. Instructions held erroneous 
for failure to instruct on: (1) Bur- 
den of proving contributory negli- 
gence. Stevenson yv. Houston, etc., 
R. Co., (Tex. Civ. A.) 19 ‘Sw (2ay 
207 [aff (Commn. A.) 29 SW (2d: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2078-2079] 


ence to each other, and if when taken as a whole they 
correctly state the law applicable to the case, they 
are sufficient, although separate instructions may be 
A requested instruction may be re- 
fused where the theory upon which it is based is sub- 
stantially embodied in other instructions given by 
the court,®® or where it is incorrect in part; “40 but it 
is error to refuse a proper requested instruction upon 
a matter in issue not already covered.*! 
defect in an instruction, is one of form, it can be 
reached only by specific objection,*? or by a request- 
ed instruction correcting the defect.** 


defective.?8 
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Where the 


[§ 2079] b. Province of Court and Jury. It is the 


995]. (2) Duty to give crossing sig- 

hals. Bohmer y. Kentucky Tract., 

ete., Co., 212 Ky. 524, 279 SW 955. 
38. Ark.—St. Louis, ete, R. Co. v. 


Evans, 80 Ark. 19, 96 SW 616. 


Cal.—Johnson y. Center, 4 Cal. A. 
€16, 88 P 727. 


Conn.—Pratt, Read &°Co. v. New 
ork, ete., + Co., 102° Conn. 735, 130 
A 102 [rearg den 103 Conn. 508, 131 
A 395]. 


Ill. Chicago, ete., R. Co. v. Pear- 
son, 184 Ill. 386, 56 NE 6338 [aff 82 Ill. 
Aa GO0b)s*s Ste Louis, ete, .R: .Co. Nv. 
Odum, 156 Ill. 78, 40 NE 559 [aff 52 


WPA: 52Ots Chicago; ete. R. Co..v. 
Jamieson, 112 Ill. A. 69. See Chi- 
cago, etc:, R. Co. v. Dillon, ‘123 I. 


570, 15 NE 181, 5 AmSR 559 [aff 24 
Ill. A. 203] (instructions should be 
construed in the light of the issues 
being tried and the proofs offered in 
support of them). 


Ind.—Chicago, etce., R. Co. v. Spilk- 
oo 134 Ind. 380, 33 NE 280, 34 NE 
1 

Ky.—Louisville, ete, R. Co v. 
Price, 76 SW 836, 25 KyL 1033. 


Mich.—Van Auken v. Chicago, etc., 
R. Co.,. 96’ Mich. 307, 55 NW 971, 22 
LRA 33. g 

Mo.—Montgomery v. Missouri Pac. 
R. Co., 181 Mo. 508, 79 SW 938; Esler 
-v. Wabash R. Co., 109 Mo. A. 580, 83 
SW 73. 


N. Y.—Lewis v. New York, etc., R. 
Go., 1 Silv.. Sup. 393, 5-NYS 313 [aff 
123 N. Y. 496, 26 NE Ae: 


Okl.—Missouri Pa Reta Co. 
Fleak, 124 Okl. 213, 258 P 160. 


S. C.—Harbert v. Atlanta, etc., Air 
Line R. Co., 78 S. C. 537, 59 SH 644. 


Tex.—Texas, etc., R. Co. v. 
83 Tex. 19, 18 SW 481; Galveston, 
ete., R. Co. v. Tirres, 33 Tex. Civ. A. 
362, 76 SW 806; Houston, etc., R. 
Co. v.' Blan; (Civ, A.) 62 SW 552. 


B. C.—Helson v. Morrissey, etc., R. 
owl? B.C. 65,1 DomLR. 33: 


39. U. S.—Whilton v. Richmond, 
étc., RR. (Co:,. 6% Med. 551. 


Ga.—Southern R. Co. yv. Reynolds, 
126 Ga. 657, 55 SE 1039. 


Tll.— Baltimore, etc., R. Co. v. Stan- 
ley, 158 Ill. 396, 41 NE 1012 [aff 54 
Tll. A. 215]; Moore v. Bloomington, 
éte, R. Cor, 275 Til. A. 546° [rev on 
other grounds 295 Ill. 63, 128 NE 
721]; Newell v. Cleveland, etc., R. 
Co., 261 Ill. 505, 104 NE 223 [rev on 
other grounds 179) Tl. A. 497]; .Chi- 
eago, etc., R. Co. v. Watsker, 128 Ill. 
A. 299; Malott v. Schlosser, 119 111. 
a) 259: Toledo, ete., R. Co. v. Smart, 
116 Ill. A. 523. 

fngd.—baltimore, eLc., wits, Col viv, 
Vouns, 153° Ind, 163, 54° NE Tor. 
Cleveland, etc., R. Co. v. Wynant, 134 
Ind. 681, 34 NE 569. 


Ky.—Louisville,  etc., Conia. 
Bee 29 SW 869, 16 KyL Rio 
C.—-May v. Southern R. Co., 
119. No Cc. 758, “26 SE 148, 


Bailey,- 


Tex.—Galvesten, etc, R. Co. v. 
Porfert, 72 Tex. 344, 10 SW 207. 


Utah.—Olsen v. Oregon Short Line, 
etec,, R: Co.,-9 Utah 129, 33 P 623. 


[a] Thus, where the declaration 
alleges that the accident occurred at 
a certain public crossing and the 
court of its.own motion instructs the 
jury that plaintiff cannot recover un- 
less it did occur at that place, it is 
proper to refuse as unnecessary in- 
structions as to the law governing 
accidents at places other than cross- 
ings. Baltimore, etc., R. Co. v. Stan- 
ley, 158 Ill. 396, 41 NE 1012 [aff 54 
Til. A, 215). 


40. Carlin v. Grand Trunk West- 
ern R. Co., 150 Ill. A, 121 [rev on 
other-grounds 243 Tl. 64, 90 NE 201, 
134 AmSR 354]; Cleveland, ete, R. 
Co. v. Wynant, 134 Ina. 681, 34° NE 


569; Galveston, ete., R. Co. v. Por- 
fert, 72 Tex. 344, 10 SW 207; Texas, 
ete., R. Co. v. Hilgartner, (Tex. Civ. 


A.) 149 SW 1091. 


41. Baker v. Norfolk, ete., R. Co., 
144 N. C. 36, 56 SE 553; Nashville, 
ete., R. Co. v. Eggerton, 98 Tenn. 541, 
41 SW 1035; St. Louis Southwest- 
ern R. Co. v. Hall,-98 Tex. 480, 85 SW 
786; Gulf, ete., R. Co. v. Johnson, 98 
Tex.. 76, 81 SW 4 [rev (Civ. A.) 77 
SW 648]. 

42. Coca-Cola Bottling Co. v. Mis- 
souri Pac. R. Co., (Ark.) 256 SW 353; 
St. Louis,,ete., R. Co, v. Pritchett, 66 
Ark. 46, 48 SW 809. 


43. St. Louis, 
Pritchett, supra. 


44, Pennsylvania Co. v. Frana, 112 
Til. 398; Chicago, etc.; R. Co..v. El- 
more, 67 Ill. 176. 


{a] Instructions held erroneous 
as: (1) Placing issue of negligence 
before jury without specifying act or 
omission that would constitute neg- 
ligence. Elders v. Missouri Pac. R. 

o., (Mo. A.) 280 SW 1048. (2) Sub- 
mitting to jury question whether 
railroad pier in highway was legally 
authorized. Barrett v. Southern Pac. 
Co., 207 Cal. 154, 277 P 481. (3) Fail- 
ing to define “negligence,’ and im- 
properly leaving it for the jury to 
défine. Southern R. Co. v. Lime Cola 
Bottling Co., 210 Ala, 336,98 S1. (4) 
Restricting ‘the inquiry to the instant 
when the accident occurred. Tlli- 
nos! Gent Rk,» Co, ve Kalef, Ta Ty AS 
354. (5) To burden of proving prop- 
er signals in case.involving wanton- 
ness. Central of Georgia R. Co. v. 
Graham, 218 Ala. 624, 119 S 654. 


[b] Instructions held proper: (1) 
As fully and fairly submitting the 
case upon the evidence to the jury. 
Hambright v. Atlanta, ete., Air Line 
R. Go,, 102 S.C. 166, 86 SE 375; Mor- 
ton v, Southern R. Co., 9112 Va. 398, 
71 SE 561. (2) Instruction merely 
informing the jury that it is a ques- 
tion of fact for their determination 
from the evidence what a person ap- 
proaching a railroad crossing should 
do in order to constitute care for his 
safety and what the train operators 
should do to constitute ordinary care 
for the safety of others. Pennsyl- 
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|duties not required by law. 
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province of the court, in an action for injuries re- 
ceived at a railroad crossing, 
law governing the facts in the case,** as by charging 
as to the care and precaution that should be taken 
at a railroad crossing by defendant,*® or by the per- 
son injured ;*° but in the absence of statute or other 
provision to the contrary it is ordinarily erroneous 
for the court to invade the province of the jury by 
charging on the weight of the evidence,*? as by as- 
suming a given state of facts to exist, or not to 
exist, and charging that they do or do not consti- 
tute negligence*® or that they do not constitute wan- 


accurately to charge the 


vania Co. v:- Frana, 112) 11.) 398. @) 
Instruction that the law makes a 
railroad company liable per se where 
that is the inevitable result, although 
the statuté does not use those words. 
Smith v. Southern R. Co., 53 §S. C. 
121, 30 SE 697. 


45. Chicago, etc., Co. v. Dillon, 
L238 LU. Shp 15 NE ee, 5 AmSR 559 
[aff 24- Til, A. 20393 Loucks v. Chi- 
cago, ete, R. Co., 31 -Minn. 526, 18 
NW 651: 

[a] Instructions held sufficient as 
not imposing a greater degree of care 
on the railroad company than on 
travelers on the highway. Delaware, 
ete., R. Co. v. Devore, 122 Fed. 791, 
58 CCA 543 [certiorari den 190 U. 
S. 561 mem, 23 SCt 855 mem, 47 L. 
ed. 1184 mem]. 


[b] Instructions held erroneous 
as: (1) Imposing too great a degree 
of care on defendant. Carraher v. 
San Francisco Bridge Co., 81 Cal. 98, 
22 P 480; Toledo, ete., R. Co. v. Cline, 
135 Ill. 41, 25 NE 846 [rev 31 Ill. A. 
563]. (2) Imposing on the company 
Terre 
Haute, ete., Tract. Co. vy. Phillips; 
191 Ind. 374, 132 NE 740° (8) Au- 
thorizing a verdict for plaintiff if 
defendant’s servants ‘failed to do any 
duty they were required to do, oy 
without specifying the duty required. 
Louisville, etc.,-R. Co. v. Clark, 49 SW 
323, 20 Kyl 1375. (4) Charging that 

“ereater care’ is required in ap- 
proaching a dangerous public cross- 
ing, without defining those words. 
Louisville, ete., R. Co. v. Clark, su- 
pra. (5) Requiring “ordinary” care 
of a traveler and “a high degree of 
care” of the company. Atchison, etc., 


R. Co. v. McClurg, 59 Fed. 860, 
CCA 322. 
46. See infra §§ 2085-2094. 


47. Carraher v. San Francisco 
Bridge Co., 81 Cal. 98, 22 P 480; Riley 
v. Northern Pac. R. Co., 36 Mont. 545, 
93 P 948: Missouri Pac, R. -Co. ) wv: 
Fleak, 124 Okl. 213, 258 P 160; Burns 


vy. “southern .R.) Co.) 165 IS iCa 229" 43 
SE 679. 
48. Ala.—Central of Georgia R. 


Co. v. Graham, 218 Ala. 624, 119 S 
654; Georgia Cent. R. Go. v. Hyatt, 
151 Ala. 355, 43 S 867; Scholze v. 
Sloss-Sheffield Steel, etc., Co., 138 
Ala. 339, 35 S 321 


TU eeou suas etc Roy CO. EN 
Patchen, 167 Ill. 204, 47 NE 368 [aff 
66 Lil. A. 206]; Illinois Cent. R. Co. 
Vv. Slater, 139. Tl. 190, 28 NE 830; 
Toledo, etc., R. Co. v. Cline, 135° Il. 
41, 25 NE 846; Pennsylvania Co. v. 
Frana, 112 Ill. 398. 


. Md.—Western Maryland R. Co. 
Kehoe, *83 Md. 434, 34 A 90, 86 Ma. 
43, 37 A 799. 


Pa.—Philadelphia, ete, R. Co. v. 
Red oe Pa. 244, 86 AmD 6541. 


v. Southern R. Co., 
65 S & Bev “23 "SE 794, 


Tex.—Dillingham v. Parker, 80 
Tex: 572, 16 SW 335; Texas, etc., R. 
Co: -v.- Howard, 2 -Tex..Unrep.. Cas: 
429; St. Louis, ete., R. Co. v. Houze, 
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tonness*® on the part of defendant, or do or do not 
constitute contributory negligence on the part of 
the person injured,®® unless the measure of duty is 
fixed by law and is the same under all circumstanc- 
es,*1 or the evidence is undisputed,®? or such that 
only one reasonable inference can be drawn there- 
from,®* or unless there is such an obvious disregard 


(Civ. A.) 28 SW (2d) 865; Garteiser 
v. Galveston, ete., R. Co., 2 Tex. Civ. 
A. 230, 21 SW 631; Texas, etc., R. Co. 
v. Kirby, 1 Tex. A. Civ. Cas. § 564. 


[a] Instructions held not errone- 
ous as being on the weight of the 
evidence. St. Louis, ete., R. Co. v. 
Odum, 156 Ill. 78, 40 NE 559 [aft 52 
Ill. A. 519]; Gulf, ete., R. Co. v. Lank- 
ford, 9 Tex. Civ. A. 593, 29 SW 933 [aft 
88 Tex. 499, 31 SW 355]; Norfolk, 
ete., R. Co. v. Carr, 106 Va. 508, 56 
SE 276. Seé St. Louis Southwestern 
Re Co.lve Smith, 49 “Tex. Civ. AX 10107 
SW 6388 (where it is alleged and 
proved that the injury occurred by 
stepping into a hole in a bridge built 
by defendant railroad, over a ditch 
on its right of way along the side of 
the track at a highway crossing, the 
court may assume that the bridge 
was a part of the crossing and so 
treat it in giving instructions). 

49. Central of Georgia R. Co. v. 
Graham, 218 Ala. 624, 127 S 213. 


50. See infra § 2092. 


51. Chicago, etc., R. Co. v. Tilton, 
29 Ill. A. 95. 


52. Pittsburgh, etc, R. Co 
Dooley, 13 Oh. Cir. Ct. N. 8S. 225, 33 
Oh. Cir. Ct. 655; Galveston, etc., R. 
Co. v. Kief, (Civ. A.) 58 SW 625 {rev 
om er grounds 94 Tex. 334, 60 SW 
543 


53. Norfolk, etc., R. Go! v. Hardy, 
152 Va. 783, 148 SE’ 839. 


[a] Rule applied.—In an action 
for the death of an automobilist ina 
erossing® collision, where the _ evi- 
dence conclusively established that 
deceased was guilty of contributory 
negligence in driving across the track 
in the daytime in front of a train 
which was in full view, refusal to 
give instructions that deceased was 
guilty of contributory negligence is 
reversible error. Norfolk, ete., R. 
Co. v. Hardy, 152 Va. 783, 148 SH’ 839. 


54. Chicago, etc., R. Co. v. Tilton, 
29 Tll. A. 95. 


55. Particular applications see in- 
fra §§ 2081-2096. 


56. Ala.—St. Louis-San Francisco 
R. Co. v. Guthrie, 216 Ala. 613, 114 S 
215, 56 ALR 1110. 


Ark.—Missouri Ree Cor: 
Wright, 168 Ark. 260" 370 Sw 601. 


Ga.—Atlanta, ete, R. Co. v. West, 
38 Ga. A. 300, 143 SE 785. 


Ill.—Chicago, etc., R. Co. v. Wolf- 
ring, 118 Ill. A. 537, 


Mo. —Ross v. Davis, 213 Mo. A. 
248 SW 611. 


And see cases infra thiS note. 


[a] Dlustration.—Where the only 
issue is as to whether the whistle 
was blown at all or not, the jury 
should not be charged upon the ques- 
tion of the proximity to the crossing 
at which the w'‘histle should have been 
blown. Missouri, etc., R. Co. v. Me- 
lugin, (Tex. Civ. A.) 63 SW 338. 

(1) 


{b] Instructions held proper: 
Generally. MOKAS  RStGs Ge. OOnn uve 
Spradling, 72 Fed. 152, 18 CCA 496 
{writ of error dism 18 SCt 947 mem, 
42 L. ed. 1208 mem]; Louisville, etc., 
R. Co. v. Nethery, 160 Ky. 369, 169 
SW 8838; Waters y. South Carolina 
Light, ‘ete, R. Co., 103 S. €. 489,88 
SE 289; Coffee v. Chicago, etc., R. 
Co., 104 Tex. 127, 184 SW 1174 [rev 
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‘v. Scott, 151 Ark. 34, 235 SW 407. 
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(Civ. A.) 126 SW 638]; McKerley v. 
Red River, ete., R. Co., (Civ. A.) 85 
Sw 499 [writ of error dism 99 Tex. 
16, 86 SW 921]; Director-Gen. of 
Railroads v. Lucas, 130 Va. 212, 107 
SE 675. (2) As setting forth the 
negligence of a company in backing 
a train and then stopping and back- 
ing further, although nothing is said 
in the declaration about the stop- 
page, and the backing is charged 
merely as one act. Illinois Cent. R. 
Co. v. Larson, 42 Ill. A. 264 [aff 152 
Ill. 326, 38 NE 784]. (38) As to bur- 
den of proof. Norfolk, ete., R. Co. 
v. Sink, 118 Va. 439, 87 SE 740. (4) 
As to doctrine of last clear chance. 
Gulf, ete., R. Co. v. Fowler, 19 Ala. 
A. 163, 96 S 87; Juznik v. Kansas City 
Southern R. Co., 109 Kan. 359,199 P 
90; Long v. Kansas City, ete., R. Co., 
(Mo. A.) 258 SW 747. (5) As to duty 
and care required of company’s serv- 
ants. Cleveland, etc., R. Co. v. Cloud, 
61 Ind. A. 256, 110 NE 81. (6) As to 
care required toward persons at 
erossings generally. Terre Haute, 
Indianapolis, ete., Tract. Co. v: Fer- 
rell, (Ind. A.) 164 NE 307. (7) As to 
duty required of trainmen approach- 
ing a dangerous crossing. Payne v. 
Burnett, 78 Ind. A. 64, 133 NE 147 
(“extra dangerous” crossing); Chesa- 
peake, etc., R. Co. v. Hall, 147 Ky. 
12, 143 SW 749. (8) As to existence 
of curve, cut, fill, and embankments 
near crossing. St. Louis-San Fran- 
cisco R. Co. v. Routh, 133 Okl. 168, 
27 AY RPS 3. (9) As to substantial 
user of crossing. Cowen v. Merri- 
maniatt “App. CDs Cs) 18.6. 92610) As 
to violation of speed and signal ordi- 
nances. Pittsburgh, etc, R. Co. v. 
Broderick, 56 Ind. A. 58, 102 NE 887. 
(11) Hypothesizing facts to be found 
to warrant: verdict for _ plaintiff. 
Moyer v. Chicago, ete., R. Co., (Mo.) 
198 SW 839. 


[c] Instructions held improper.— 
(1) Generally. Cowen v. Merriman, 
17 App. (D. C.) 186; Southern R. Co. 
v. Reynolds, 126 Ga. 657, 55 SE 1039; 
Southern R. Co. v. Chatman, 124 Ga. 
1026, 53 SE 692, 6 LRANS 283; To- 
ledo, .ete.,. R. Co. v..Cline, 135 Ill. 41, 
25 NE 846 [rev 31 Ill. A. 563]; Ham- 
ilton v. Metropolitan St. R. Co., 114 
Mo. A. 504, 89 SW 898; Missouri 
Pacis BR, Co. vin Peay; (Tex.) 20 SW 
57. (2) As failing to submit the is- 
sue whether the railroad’s negligence 
was the sole proximate cause of the 
accident, notwithstanding plaintiffs 
negligence. Pliss v. Erie R. Co., 207 
App. Div. 46, 201 NYS 610 [rev 2388 
N. Y. 595 mem, 144 NE 906 mem]. (3) 
As to comparative negligence. mine 
As to contributory negligence. Al- 
len v. Birmingham Southern R. Co., 
210 Ala. 41, 97 S 93. (5) As to doc- 
trine of last clear chance. Johnson 
v. Louisville, ete., R. Co., 220 Ala. 
649, 127 S 216; Chicago, etc., Re Go 
v. Ackman, 80 Ind. A, 169, 133 NE 164. 
(6) As to right of trainmen to as- 
sume that adult travelers approach- 
ing a crossing will exercise proper 
care and stop. St. Louis Southwest- 
ern R. Co. v. Ford, (Tex. Civ. A.) 237 
SW 655. (7) As to defendant’s lia- 
bility in case of failure to maintain 


crossing lights. Director Gen. of 
Railroads v. Nicewanner, 193 Ind. 
463, 141 NE 1. 

{[d] Common-law and _ statutory 


negligence.—A charge on common- 


[§§ 2079-2080 


of duty and safety as amounts to misconduct.®4 


[§ 2080] c. Conformity to Pleadings atid Issues.°° 
The instructions must conform to the pleadings and 
issues in the case.°°® 
ous if it ignores some of the grounds of recovery®” 
or defense®® relied on, or if it submits to the jury 
questions of negligence not raised by the pleadings 


Thus an instruction is errone- 


law negligence is proper where the 
complaint contains allegations both 
of common law and statutory negli- 
gence and there is evidence in sup- 
port of both allegations. Chatta- 
nooga Rapid Transit Co. vy. Walton, 
105 Tenn. 415, 58 SW 737. 


[e] Instruction responsive to tes- 
timony, although on an issue not 
raised by the pleadings, is not erro- 
neous. Missouri,.Pac.) 1 Rv Co;seve 
Avant, 172 Ark. 584, 289 SW 759; 
Missouri, etce., R. Co. v. Parker, 50 
Okl. 491, 151 P 325; Harbert v. At- 
yee Cte. UR. Coeds Si (Cosh Sie pone 


[f] Mere statement of general 
principle.—An instruction which is 
a mere statement of a general prin- 
ciple that might properly be charged 
in all cases arising under a statute 
requiring signals at highway cross- 
ings is not erroneous, although no 
such issue is particularly raised by 
the pleadings. Harbert v. Atlanta, 
ete., R. Co.,2%8) Si. Cz 537, 59'SE 644. 


Cg] Error cured.—An instruction 
defining what the statute requires 
of railroad companies as to the 
weight and use of bells is not preju- 
dicial error, although the weight of 
the bell was not in issue, where all 
the clauses of the charge submitting 
the issues authorize a verdict for 
plaintiff only in case of the negli- 
gence of defendant’s employees. 
Texas Cent., ete., R. Co. v. Bush, 12 
Tex, Civ. A. 291, 34 SW 133. 


57. Stanford v. St. Louis, ete. R. 
Co., 163 Ala. 210, 50 S 110; Louis- 
ville, ete., R. Co. v. Hubbard, 148 Ala. 
45, 41 S 814; Louisville, ete., R. Co. 
v. Robinson, 141 Ala. 325, 37 S 431; 
Central R. Co. v. Harris, 76 Ga. 501; 
Elgin, etce., R. Co. v. Raymond, 148 
Ill. 241, 35 NE 729; Pennsylvania 
Co. v. Marshall, 119 Ill. 399, 10 NE 
220; Texas Cent., etc., R. Co. v. Gib- 
son, (Civ, A.) 83 SW 862 [aff 99 Tex. 
98, 87 SW. 814]; _St. Louis .South= 
western R. Co. v. Matthews, 34 Tex. 
Civ. Ay 302), %9= SW 71. 


[a] Instruction which ignores 
negligence of defendant (1) is erro- 
neous (Atchison, one R=" “Colts 
Combs, 25 Kan. “Houston, etc., 
R.. Co. v. Dillard, Melon Civ. A.) 94 
Sw 426; Gulf, etc., R. Co. v. Welch, 
6 Tex. Civ. A. 304, 25 SW 166), (2) 
as where it postulates plaintiff's 
right to recover on his freedom from 
contributory negligence, without 
reference to negligence on the part 
of defendant (Houston, ete., R. Co. v. 
Dillard, supra). 


58. New Jersey Cent. R. Co. 
Hudson, 209 Fed. 176, 126 CCA 124: 
Carlin Vv. Grand Trunk Western R. 
Co., 243 Ill. 64, 90 NE 201, 134 AmSR 
354: Missouri, ete., R. Co. v. Burk, 
(Tex. Civ. A.) "150 SW 748; Missouri, 
etel, AR: (Co. v,) Burk; (Tex. Civ. A.) 
146 SW 600. 


[a] Negative side of issue.—{[n 
an action for personal injuries at a 
crossing, it is the duty of the court 
on request to present to the jury 
affirmatively the negative side of an 
issue as to whether defendant’s train 
was running at a speed prohibited 
by ordinance, the evidence conflicting 
on that issue. Missouri, ete:, R. Co. 
v. Burk, (Tex. Civ. A.) 150 SW 748; 
Missouri, etc., R. Co. v. Burk, (Tex. 
Civ. A.) 146 "SW 600. 


For later cases, developments and changes in the law see cumtlative Annotations, same title, page and note number, 


approached the crossing, 


§§ 2080-2081] 


and evidence,°® or not relied on as a ground of 
Where the court substan- 
tially charges the law covering the case, an omission 
to charge on some matters in issue is not reversible 
error in the absence of a properly prepared requested 


recovery or defense.®°® 


instruction.®1 
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The rules stated in the foregoing sections®? 
apply to instructions in actions for injuries caused 
by horses or teams becoming frightened at a cross-. 
ing through defendant’s negligence;®? or for inju- 
ries caused by defendant’s negligence in respect of 


signboards,°* signals,*® flagmen or watchmen,*® or 


[§ 2081] d. Applications of Rules—(1) In Gen- 


[b] Refusal to instruct held er- 
roneous as to the importance, on the 
issues of negligence and contribu- 
tory negligence, of the question 
whether or not the safety gates were 


closed. New Jersey Central R. Co. 
Reason. 209 Fed. 176, -126 CCA 
59. Ala.—Georgia -Cent. R. Co. v. 


Hyatt, 151 Ala. 355, 43 S 867 


a. reat Southern R. 
Co. v. Allison, 136 Ga. 586, 71 SE 800. 

Ill.—-Herring v. Chicago, ete, R. 
Co., 299 Ill. 214, 132 NE 792; Wabash, 
Ste. mm. Co. wm, Coble-Ps Il. 115.7 Tig 
linois Cent. FR 1Co.~v. ppicaee Title, 
eter Co., 719 THe Ae §623 


Iowa. Seer ican v. Minneapolis, 
etc, Co. -171 Towa 723, 151 NW 
1091; Fisk v. Chicago, ete, RCo; 
74 Iowa 424, 38 NW 132 


Kan Laas etc., Rx Co. v. Ass- 
man, 72 Kan. 378, 83 P 1091; Mis- 
souri Pac. R. Co. v. Haggart, 9 Kan. 
A, 393;'58 P 796. 


Ky.—Louisville, RY Cofs rvs 
Whittle, 216 Ky. 314, “S87 SW 894. 

Miss.—Gulf, etc.,. Rw Co. v. Sey- 
mour, 105 S 766. 

Mo.—Gurley v. Missouri: Pac. R. 
Co., 93 Mo. 445, 6 SW 218; Crossin v. 
Chicago Great’ Western R. Co. CAS) 
180 SW 454; Hamilton v. Metro- 


politan St. R. €o.; 
SW 893. 


N. J.—Holmes vy. Pennsylvania R. 
€o., 74 N. J. L. 469, 66 A 412, 12 Ann 
Cas 1031. 


N. Y.—Van Raden v. New York, 
etc., R. Co., 56 Hun 96, 8 NYS 914. 


Or.—Russell v. Oregon R., etc., Co., 
54Or. 128, 102. P, 619. 


Tex.——Missouri, etc., R. Co 
non, (Civ. A.) 164 Sw 867; 
ton,’ etc. Com y. clarris: 
36 SW 776. 


{a] Illustrations.—(1) Thus an 
instruction that, if defendant’s cars 
were left at the crossing so as to be 
apt to frighten horses of ordinary 
gentleness, the jury would be war- 
ranted in finding defendant negligent 
is erroneous in the absence of an al- 
legation or proof that the cars were 
likely to frighten horses of ordinary 
gentleness. Fisk v. Chicago, etc., R. 
Co., 74 Iowa 424, 38 NW 132. (2) So 
where the only negligence charged in 
the pleadings is a failure to ring a 
bell or blow a whistle as the train 
plaintiff is 
not entitled to ‘have the question, 
whether defendant was bound to use 
extra precautions for the safety of 
travelers on the crossing because of 
its unusually dangerous character, 
submitted to the jury. Holmes v. 
Pennsylvania R. Co., 74 N. J. L. 469, 
GGRAn 412.) 12) Ann Gas a0 ste (3) 5iS0 
where it is alleged that defendant’s 
negligence consisted in running its 
train at a rate of speed greater than 
that fixed by ordinance and permit- 
ting the crossing to be in an unsafe 
condition, and in failing to give the 
usual signals, it is error to submit 
to the jury the issue of defendant’s 
negligence in not discovering the 
presence of deceased on the track in 
time to avoid striking him. Galves- 
ton, etc., R. Co. ¥., Harris, (Tex. Civ: 
A.) 36 SW 776. 

[b] Question raised by one party 
only.—A charge on the duty of a 
railroad company to keep a proper 


114 Mo. A. 504, 89 


oO. v. Ken- 
Galves- 
(Civ. A.) 


lookout at a crossing, while abstract- 
ly correct as to one of defendants 
who had pleaded such duty, should 
have been so framed as not to give 
the benefit thereof. to plaintiff, who 
had not pleaded breach of that duty 
as a ground of negligence. Missouri, 
ete., R. Co. v. Kennon, (Tex, Civ. A.) 
164 SW 867. 


{e] Instruction responsive to 
pleading but unsupported by evidence 
is erroneous. Russell v. Oregon R., 
ete, Co., 54 (Or, 128) 1027 69, 


60. Louisville, ete.,.R. Co. Vv. 
er, 89 SW 494, 28 KyL 497; ane v. 
New York, etc., Ri Oo.5.132 N. 160, 
30 NE 256 [aff 9 NYS 879]; ule, ete., 
ReiCo.2 ve Letsch;) «Tex, PCiy. A.) 55 
SW 584 [aff 56 SW 1134]. 


61. Central R. Co. v. Harris, 76 Ga. 
501; Missouri, etc., R. Co. v. Ferris, 
Zo Rex: IGiy. Ax 215," bo SW L119. 

62. See supra §§ 2078-2080. 

63. See cases infra this note. 

[a]. Instructions held proper: (1) 
In general. St. Louis Southwestern 
R. Co. v. Hall, 98 Tex. 480, 85 SW 786; 
Houston, ete... R.. Co. 7. Blan, (Tex. 
Civ, A.) 62 Sw 552; San Antonio, etc., 
R. Co. v. Belt, 24 Tex. Civ. A. 281, 
SW 607; Abbot v. Kalbus, 74 Wis. 504, 
33 NW 367. (2) As conforming to 
pleading and issues. St. Louis South- 
western R. Co. v. Moore, (Tex. Civ. 
A.) 107 SW 658. (3) As conforming 
to statute. Georgia Southern, etc., 
R. Co. v. Shobe, 142 Ga. 767, 88 SH 
786. (4) As to blowing whistle. 
Northern Pac. R. Co. v. Sullivan, 53 
Fed. 219, 3 CCA 506 [writ of error 
dism 163 a ec: 699 mem, 16 SCt 1204 
mem, 41 L 317 mem). (5) (As te 
burden of Soe Turner v. St. Louis, 
ete., R. Co., 134 Mo. A. 397, 114 SW 
1026. (6) As sustained by the evi- 
dence. Georgia Southern, etc., R. Co. 
v. Shobe, supra; Crecelius vy. Atchi- 
son) ete Ra Co, ooze Kane 915 139d 
1194; McCleary v. Chicago, etc., R. 

o., (Mo.) 264 SW 376; Texas Midland 
RES Co; va Combs) (Pex Civ. “As)) 195: 
SW 1178; St. Louis Southwestern R. 
nie v. Moore, (Tex. Civ. A.) 107 SW 


{b] Instructions held erroneous: 
(1) As being misleading (Kansas City, 
ete., R. Co. v. Lackey, 114 Ala. 152, 21 
S 444; St. Louis, etc., R. Co. v. Bo- 
back, 71 Ark. 427, 75 SW 473; Inabnett 
Ne Se Louis, etc., R. Co., 69 Ark. 130, 
61 SW 570; Houston, ete., Raion ve 
Carruth, (Tex. Civ. A.) 50 SW 1036) 
(2) or confusing (Louisville, ete., R. 
Co. v. Barnwell, 131 Ga. 791, 63 SH 
501), (3) As ignoring material is- 
sues (Myers v. Richmond, etc., R. Co., 
87 N. C. 345), (4). for example, a con- 
curring cause (Garber v. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
118 SW 857). (5) As invading prov- 
ince of jury. Seaboard Air Line R. 
Co. v. Emfinger, 16 Ala. A. 265, 77 S 
415 [certiorari den 201 Ala. 121, uh 
S 418]. (6) As not accurately stating 
law as to duty toward teams near 
enough to be frightened. Texas Cent. 
R. Co. v. Boesch, 103 Tex. 256, 126 SW 
8 [rev (Civ. A.) 118 SW 754]. (7) As 
not conforming to the eri cebee (Inab- 
nett v. St. Louis, etc., R. Co., 69 Ark. 
130, 61 SW 570; St. Louis, GlCr, wb COP 
Nes Roberts, 56 Ark. 387, 19 SW LOdo5 
Wabash R. Co. v. Wilson, SULLA 
21; St. Louis Southwestern R. Co. 
v. Stonecypher, 25 Tex. Civ. A. 569, 63 
SW 946; Richmond, ete., R. Co. v. 
Yeamans, 86 Va. 860, 12 SE 946), (8) 
or to the ‘pleading and issues (Fisk v. 


Chicago, etc., R. Co., 74 Iowa 424, fy 


NW 132; Chesapeake, Ote., Rao: 
Gunter, 108 Ky. 362, 56 Sw 527, 21 
KyL 1803; Louisville, 6tG., 6. COs 


Cleaver, 89 SW 494, 28° KyL 497; Tex. 
aS, pete, rs. Costy. "Hemphill, 58 Tex. 
Civ. A. 232, 125 SW 340). 


{c] Instruction embraced in other 
instructions.—The refusal of an in- 
struction the substante of which is 
embraced in other instructions given 
is not error. Cleveland, ete., R. Co. v. 
Wynant, 134 Ind. 681, 34 NE 560. 


64. See cases infra this note. 


[a] Instructions held erroneous: 
(1) As not conforming to pleadings 
and issues. Louisville, ete., R. Co. 
v. Clark, 105 Ky. 571, 49 SW 323, 20 
KyL 1375; Gulf, ete., BR. Co. v. Ham- 
ilton, 17 Tex. Civ. A. 76, 42 SW 358. 
(2) As not warranted by the evidence. 
Coil v. Chicago, ete., R. Co., 232 Ky. 
33, 22 SW (2d) 428. 

65. See cases infra this note. 

[a] Instructions held proper or er- 
roneously refused: (1) As conform- 
ing to the pleadings and issues. Finch 
v. North Carolina R. Co., 195 N. C. 190, 
141 SE 550; St. Louis "Southwestern 
Re Comes Garber, 51 Tex. Civ, “ALa0! 


111 SW 227. (2) As warranted by 
the evidence. Bush v. Southern Pac. 
Co., er A.) 289 P 190; Louisville, 


etc., R. Co. v. Jameson, 014 Ky. 552, 
283 SW 1026; Bachman v. Quincy, 
ete; MR Co, 310 Mo. 48, 274 SW 764; 
Oklahoma Union R. Co. v. Lynch, 115 
Okl. 146, 242 P 176. 


{[b] Instructions held erroneous or 
properly refused: (1) As leaving jury 
to determine whether it was the com- 
pany’s duty to adopt other local means 
to warn travelers than those adopted. 
Louisville, etc., R. Co. v. Jameson, 214 
Ky. 552, 283 SW 1026. (2) As mis- 
jeoding: Baldwin v. Pacific Electric 

Cos (Cal vr Al rats Oe Eh Oe 2it tactics 
tote 281 P seo}. Co)2 a8 not warrant- 
ed by the evidence. Washington v. 
Birmingham Southern R. Co., 203 Ala. 
295, 82 S 545; Langham v. Chicago, 
etc., R. Co., 197 Iowa 1118, 198 NW 
525; Payne v. Barnette, 196 Ky. 489, 
244 SW 896; Bachman v. Quincy, etce., 
R. Co., 810 Mo. 48, 274 SW 764. (4) 
As to care required of company. 
Chesapeake, etc., R. Co. v. Warnock, 
232 Ky. 340, 23 SW (2d) 558; Louis- 
‘ville, etc., R. Co. v. Jameson, "214 Ky. 
552, 283 SW 1026; Louisville, etc., R. 
Co. v. Adams, 205 Ky. 2038, 265 SW 623; 
Johnson v. New Jersey Cent. R. Co., 
(N. J. Sup.) 109 A 359. 


66. See cases infra this note. 


[a] Instructions held proper or er- 
roneously refused: (1) As conforming 
to the pleadings and issues. Schmidt 
Vv. Burling ton;) ete; R: /Co., 415 elowa 
606, 39 NW 916; Crowder v. St. Louis 
Southwestern R. Co.,.. 39) Mex .tGiva VAS 
314, 87 SW 166. (2) As not mislead- 
ing. Pennsylvania Co. v. Sloan, 125 
Ill, 72, 17. NE’ 37, 8 AmSR 33% St. 
Louis Southwestern R. Co. v. Waits, 
(Tex. Civ. A.) 164 SW 870. (38) As 
not unintelligible or confusing. St. 
Louis Southwestern R. Co. v. Waits, 
(Tex. Civ. A.) 164 SW 870. (4) As to 
company’s duty to station flagman at 
crossing. Graham y. Ogden Union R., 
ete., Co., (Utah) 266 P 504. (5) AS 
warranted by the evidence. Delaware, 
ete., Co. v. Larnard, 161 Fed. 520, 88 


CCA 462; Williams v. Mason City, 
etcmeR, Co., 205 Iowa 446, 214 NW 
692; Brink v. Erie R. Co., 190 App. 


Div. 527,179 NYS 848; Kratka v. Bos- 
ton, etc., Ri ‘Co:, 162 App. Div. 19@, 147 
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gates,®7 at crossings; or by negligence in running 
its trains,°* as by negligence with respect to lights, 
signals, and lookouts, from approaching trains,°° 


NYS 751; Moseley v. Atlantic Coast 
Line. R. Co., 197 N. C.. 826, 150 SH 
184; Hines Vv. Hodges, (Tex. Civ. A.) 
238 SW 349; St. Louis Southwestern 
He Conv. Moore, (Tex. Civ. A.) 107 SW 
658; Buchanan v. Missouri, ete., R. 
Co., 48 Tex. Civ. A. 299, 107 SW 552. 


[b] Instructions held erroneous or 
properly refused: (1) As conflicting 
and inconsistent with other instruc- 
tions. Hart vy. Chicago, etc., R. Co., 
56 Iowa 166, 7 NW 9, 9 NW 116, 41 
AmR 93. (2) As exacting of the com- 
pany more than reasonable care. 
Rothe vy. Pennsylvania Co., 195 Fed. 
21, 114 CCA 627. (3) AS invading the 
province of the jury. St. Louis-San 
Francisco R. Co. v. Ford, 139 Okl. 64, 
281 P 248. (4) As misléading. Chi. 
cago, ete., R. Co. v. Wentzel, (Tex. 
Ci. “AS) 214 SW 710. (5) As not con- 
forming to the evidence. Botts v. 
Chicago, etc., R. Co., 180 Mo. A. 368, 
167 SW 1154; Texas, etc., R. Co. v. 
Harrington, (Tex. Civ. A.) 209 SW 
685. (6) As not conforming to the 
pleadings and issues. Chesapeake, 
etc., R. Co. v. Bradford, 232 Ky. 443, 
23 SW (2d) 954. (7) As omitting to 
distinguish between circumstances 
which could be reasonably anticipated 
and those in their nature extraordi- 
nary but which would make unusual 
precautions proper-if they could have 
been foreseen. Shaw v. Boston, etc., 
R. Co., 8 Gray (Mass.) 45. 


[ec] Particular instructions con- 
strued and held proper: (1) As re- 
quiring flagman to use ordinary care 
to warn persons of danger, although 
it did not use the words “ordinary 

‘ eare.” Illinois Cent. R. Co. v. Out- 
lJand, 160 Ky. 714, 170 SW 48. (2) As 
submitting the question whether a 
flagman was required at a crossing. 
Merchants’ Transfer, etc., Co. v. Chi- 
cago, ete., R. Co., 170 Iowa 378, 150 
NW 720. (38) Stating that notice to 
be given travelers is that “reasona- 
bly necessary’? to warn them, as not 
including such unusual or special 
notice as might be required for the 
protection of travelers who were in- 
different to their own safety. Lake 
Erie, ete., R. Co. v. Howarth, 73 Ind. 
A. 454, 124 NE 687, 127 NE 804 


[d] Applicability of ordeninoe re- 
quiring flagman at certain crossings 
to the circumstances of the particular 
case should be charged by the court. 
Pennsylvania Co. v. Frana, 112 Ill. 398 
(instruction held not erroneous). 


67. See cases infra this note. 


[a] Instruction held not erroneous 
as ignoring causal connection between 
violation of ordinance requiring gates 
and the happening of the accident. 
Baltimore, ete., R. Co. v. Stumpf, 97 
Md. 78, 54 A 978. 


{b] Instructions held erroneous: 
(1) As failing to submit the question 
whether the duty was imposed by or- 
dinance. Director Gen. of Railroads 
v. Nicewanner, 193 Ind. 463, 141 NE 1. 
(2) As misleading. Jennings v. St. 
Louis, etc., R. Co., 99 Mo. 394, 11 SW 
999; Bracken v. Pennsylvania R. Co., 
32 Pa. Super. 22. (3) As not conform- 
ing to the pleadings and issues. Atch- 
ison, etc., R. Co. v. Powers, 58 Kan. 
544, 50 P 452; Petit v. West Jersey, 
etc., R. Co., 86 N. J. L. 298, 90 A 1100. 
(4) As not warranted by the evidence. 
Hollister v. Hines, 150 Minn. 185, 184 
NW 856; Peabody v. Northern Pac. R. 
Co., 80 Mont. 492, 261 P 261. 


68. Larrabee v. Western Pac. R. 
Co., 173 Cal. 743, 161 P 750; and cases 
infra this note. 


{a] Instructions held proper or er- 
roneously refused: (1) As conforming 
to the pleadings. Payne v. Wells, 28 
Ga. A. 29, 109 SE 926; Davidson v. 
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Chicago, etc., R. Co., 98 Mo. A. 142, 71 
SW 1069; The Ohio Electric R. Co. v. 
Burkham, 7 Oh. A. 434. (2),As not 
being misleading. Ohio, etc., R. Co. v. 
Buck, 130 Ind. 300, 30 NE 19; Free- 
man yv. Terry, (Tex. Civ. A.) 144 SW 
1016; St. Louis Southwestern R. Co. 
v. Stonecypher, 25 Tex. Civ. A. 569, 
63 SW 946; Gulf, etc., R. Co. v. Letsch, 
(Tex. Civ. A.) 55 SW 584 [aff 56 SW 
1134]; Evans v. Oregon Short Line R. 
Co., 37 Utah 431, 108 P 638, AnnCas 
1912C 259. © (3) "AS not singling out 
and emphasizing one charge of negli- 
gence. Norfolk, ete., R. Co. v. Mun- 
sell, 109 Va. 417, 64 SE 50. (4) As 
not submitting as ground of com- 
pany’s negligence presence of snow 
fence and trees on land outside of its 
right of way. Peterson v. Great 
Northern R. Co., 159 Minn. 308, 199 
NW 3. (5) As to burden of proof. 
Central of Georgia R. Co. v. Barnett, 
35° Ga. A. 528, 134 SE 126. (6) As to 
proximate cause. Smith vy. Erie R. 
Co., 7 N. J. Mise. 577, 146 A 590; Mil- 
ler v. Atlantic Coast Line R. Co., 140 
S. C. 123, 188 SE 675 [certiorari den 
sub nom. Camp Mfg. Co. v. Miller, 
275 U. S. 556 mem, 48 SCt 117 mem, 
72 L. ed. 424 mem]. (7) As to the ‘de- 
gree of care required of defendant in 
approaching the crossing (Louisville, 
etc;, RACo.v- ppernethy 197 Ala. 512, 
738 103; Ohio, ete., R. Co. v. Buck, 
130 Tae: 300, 30 NE ‘a Chesapeake, 
etc., Co. v. McCoy, 228 Ky. 752, 16 
sw’ (bay 170; Barnum v. Grand Trunk 
Western R. Co., 148 Mich. 370, 111 
NW 1036; Wilson v. New Jersey Cen- 
tral) Rito. SSPNi Ss. da 8425 eo Oa Aare 
Smith v. Erie R. Co., 7 N. J. Mise. 577, 
146 A 590; Bagwell v. Southern R. 
Co.; 167°N.. C..611;.83 SH 814: Wexas, 
ete., R. Co. v. Pearson, (Tex. Civ. A.) 
224 SW 708 [rev on other grounds 
(Commn. A.) 238 SW 1108];. Norfolk, 
etc., R. Co. v. Mace, 151 Va. 458, 145 
SE 362), (8) as in backing the train 
(Montgomery v. Missouri Pac. R. Co., 
181 Mo. 477, 79*.SW 930). (9) As to the 
statutory presumption of negligence. 
St. Louis, ete., R. Co. v. Chamberlain, 
105 Ark. 180, "150 SW 157; Seaboard 
Air Line R. Co. v. Moseley, 60 Fla. 186, 
53 S 718; Georgia Southern, etc., R. 
Co. v. Thornton, 144 Ga. 481, 87 SE 
388; Western, ete., R. Co. v. Thomp- 
son, 38 Ga. A. 599, 144.SE 831; Cen- 
tral of Georgia R. Co. v. Dixon, 32 Ga. 
A. 686, 124 SE 367; Payne v. Wells, 
28 Ga. A. 29, 109 SE 926; Ocilla South- 
ern R. Co. v. MeInvale, 26 Ga. A. 106, 
105 SE 451; Columbus, etc., R. Co. v. 
Fondren, 154 Miss. 40, 121 S 838; Co- 
lumbus, etec., R. Co. v. Lee, 149 Miss. 
543, 115 S782; Gulf, ete., R. Co. v. 
Hudson, 142 Miss. 542,107 S 369. (10) 
As to what constitutes negligence. 
Barnum v. Grand Trunk Western R. 
Co., 148 Mich. 370, 111. NW 1036; 
Carroll v. Missouri Pac. R. Co., (Mo. 
A.) 229 SW 234 (what facts jury must 
find before they can find that com- 
pany was negligent). (11) As war- 
ranted* by the’ evidence. Alabama 
Great Southern R. Co. v. Hardy, 131 
Ga. 238, 62 SE 71; Norfolk, etc., R. 
Co. v. Overton, 111 Va. 716, 69 SE 1060. 


[b] Instructions held erroneous or 
properly refused: (1) As contra‘dic- 
tory in terms. Virginia Electric, etc., 
Co, v. Oliver, 152 Va. 245, 146 SE 200. 
(2) As failing to state duties of com- 
pany if weeds and bushes obstructing 
view were on its right of way. Na- 
pier v. Northwestern Ohio R., ete., Co., 
2 F. (2d) 701. (8) As not conforming 
to the evidence. Tennessee Cent. R. 
Co. v. Morgan, 132 Tenn. 1, 175 oe 
1148; Chesapeake, ete., R. Co. 
Crews, 118 Tenn. 52, 99 Sw 3868; Nos 
folk, ete., RCo ws Kelley, 153 Va. 713, 
151 SE 121. (4) As not conforming 
to the pleading and issues. Whitta- 


or in running at an excessive or unlawful rate of 
speed,?° or by reason of employees on its trains not 
taking the proper precautions as to persons seen at 


ker v. Louisville, ete., R. Co., 132 Tenn. 
576, 179 SW 140. (5) As placing on 
traveler at crossing a burden heavier 
than that imposed by law. Southern 
R. Co. v. Reynolds, 126 Ga. 657, 55 SE 
1039. (6) As requiring too high a de- 
gree wt care of defendant. Western, 
ete., Co. ing, 70 Ga. 261; Louis- 
| as ete., v. Foster, 230 Ky. 
157, 18 SW Roa °983: Big Sandy, etce., 
R. Co. v. Blair, 224 Ky. 367, 6 SW (2d) 
453; Louisville, etc., R. Co. v. Benke, 
176 Ky. 259, 195 SW 417; Baltimore, 
ete., R. Co. v. Brenig, 25 Md. 378, 90 
AmD 49; Baltimore, etc., R. Co. Vv. 
Kately, 12 Oh. A. 16; Gulf, etc., Co. 
v. Smith, 87 Tex. “3.48, 28 Swe 520; 
Virginia ‘Electric, etc., Co. v. Oliver, 
152 Va. 245, 146 SE 200. (7) As to 
burden of proof. Lime-Cola Bottling 
Co. v. Atlanta, ete., R. Co., 34 Ga. A. 
103, 128 SE 226; Yazoo, ete, (.R.Co.se 
Gore, 151 Miss. 145, 117 S 521; Mon- 
roe Vv. Chicago, ete., R. Co., 280 Mo. 483, 
219 SW 68; Mok eral vy. St. Louis-San 
Francisco R. Co., (Mo. A.) 257 SW 166. 
(8) As to care required of engineer. 
Hurt v. Southern R. Co., 205 Ala. 179, 
87 S 538; Wetzel v. Birmingham 
Southern R. Co., 204 Ala. 619, 87 S 96. 
(9) As too indefinite (Central Texas, 
éte., R: Cos vi Bush; 12 “Pex Giver Ag 
291, 34 SW 133) (10) or misleading 
(Schultz v. Chieago, etc., R. Co., 213 
Ill. A. 628; Central Texas, etc., R. Co. 
v. Bush, supra). (11) As to statutcry 


presumption of negligence where 
facts are all in evidence. Yazoo, ete., 
R. Co. v. Gore, 151 Miss. 145, 117 S 
Ey Columbus, etc., R. Co. v. Fondren, 
145 Miss. 679, 110 S 365; Columbus, 
ete., R. Co. v. Duease, 142 Miss. 713, 
108 S 151; Gulf, etce., R. Co. v. Arring- 


ton, (Miss.) 107 § 378: Grantham vy. 
Gulf, ete., R. Co., 138 Miss. 360, 103 
S_131;.. Gulf, ete.; Re Co... v2 Brown 
138 Miss. 39, 102 S 855; Davis v. Tem- 
ple, 129 Miss. 6, 91 S 689; Davis 
Eee teeys 126 Miss. 789, 88 S 630, 89 S 


[c] Statutory precautions.—(1) A 
statutory provision requiring trains 
to be checked on approaching public 
crossings may be given in a charge to 
the jury. Georgia Cent. R. Co. v. Hall, 
109 Ga. 367, 34 SE 605. (2) Refusal 
to charge that the company’s failure 
to take the statutory precautions in 
running a train constitutes negligence 
is error. Louisville, etc., R. Co. v. 
Martin, 113 Tenn. 266, 87 Sw 418. (3) 
Failure to charge as ‘to what particu- 
lar acts in addition to the statutory 
signals might be required of defend- 
ant is erroneous, as it might mislead 
the jury. Jones v. Utica, étc., R. Co., 
386 Hun (N. Y.) 115. (4) Where the 
cause of action is on the theory of 
noncompliance with statutory precau- 
tions, the better practice is to give a 
charge based on the statute without 
undertaking to instruct as to the com- 
mon-law duties of the company. 
Chesapeake, ete., R. Co. v. Crews, 118 
Tenn. 52, 99 SW 368. 


69. See infra § 2084. 


70. Chicago, etc., R. Co. v. Appell, 
103 Bik A. 18s Annacker Vv. Chicago, 
ete., R. Co., 81 Iowa 267, 47 NW 68: 
Riley v. Northern PacsR: Co., 36 Mont. 
ae 93 P 948; and cases infra this 
note. 


{a] Instructions held proper or er- 
roneously refused: (1) As conforming 
to the pleadings and issues. Pitts- 
burgh, etc., R. Co. v. Macy, 59 In‘d. 
A. 125, 107 NE 486; ‘Annaker v. Chi- 
cago, ete., RR iCos si Iowa 267, 47 NW 
68. (2) "AS not charging the exist- 
ence of a duty without instructing as 
to the penalty and its breach. Huber 
Vv. Nexas,. ete. RCo. (Tex. Give AY 
113 SW 984. (3) As not conflicting 
with other instructions. Black y. Chi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2081] 


or near a crossing,”+ or for willful, 


cago Great Western R. Co., 187 Iowa 
904, 174 NW 774; Mahany v. Kansas 
City R. Co., 228 Mo. 601, 228 SW 821; 
Southern R. Co. v. Steckdon, 106 Va. 
693, 56 SE 713. (4) As not mislead- 
ing. Indianapolis, ete., Tract. Co. v. 
Roach, 192 Ind. 384, 135 NE 334; Black 
v. Chicago Great Western R. Co., 187 
Towa 904; 174 NW 774. (5) As not 
submitting the question of the speed 
of the train as an independent ground 
of negligence. Bruggeman y. Illinois 
Cent. R. Co., 154 Iowa 596, 184 NW 
1079. (6) As to care required. South- 
ern Tract. Co. v. Gee, (Tex. Civ. A) 
198 SW 992. (7) As to effect of an 
ordinance. Louisville, ete., R. Co. v. 
Loyd, 186 Ala. 119, 65 S 153. (8) As 
to presumption of negligence. Gib- 
bons v. Aurora, etc., R. Co., 263 Ill. 
266, 104 NE 1063 [aff 177 Ill. A. 572]. 
(9) As warranted by the evidence. 
Lehigh Valley R. Co. v. Kilmer, 231 
Fed. 628, 145 CCA 514 [certiorari den 
242 U. S. 627 mem, 37 SCt 13 mem, 61 
L. e'd. 535 mem]; Colorado, etc., R. Co. 
v. Lauter, 21 Colo. A. 101, 121 P 137; 
Passwaters v. Lake Erie, etc., R. Co., 
181 Ill. A. 44; Beeson v. Vandalia R. 
Co., 161 Ill. A. 267; Indianapolis, etc., 
Tract. Co. v. Roach, 192 Ind. 384, 135 
NE 334; Black v. Chicago Great West- 
ern R. Co., 187 Iowa 904, 174 NW 774; 
Herrell v. St. Louis-San Francisco R. 
Co., (Mo.) 18 SW (2d) 481; Rawie v. 
Chicago, ete., R. Co., 310 Mo. 72, 274 
SW 1031; Johnson v. Wabash R. Co., 
259 Mo. 534, 168 SW 713; Campbell 
v. Chicago, etc., R. Co. 211 Mo. A. 
331, 245 SW 58; Baesens v. New York 
mentee. Co. 20l“App:. Div. 191, 193 
NYS 720. : 


[b] Instructions held erroneous or 
properly refused: (1) As based on in- 
valid speed ordinances. Chester’ v. 
Chicago, etc., R. Co., 247 Ill. A. 505. 
(2) As charging that a given rate of 
speed does or does not constitute neg- 
ligence on the part of the railroad 
company. Kirby y. Southern R. Co., 
63.S. C. 494, 41 SE 765. (3) As con- 
flicting with other instructions. Kla- 
nowski v. Grand Trunk R. Co., 64 
Mich. 279, 31 NW 275; Garber v. St. 
Louis Southwestern R. Co., (Tex. Civ. 
A.) 118 SW_ 857. (4) As invading 
province of jury. Cooper v. Los An- 
géles Terminal R. Co., 137 Cal. 229, 
70 P11; International, etc., R. Co. v. 
Starling, 16 Tex. Civ. A. 365, 41 SW 
181. (5) As misleading. Long Island 
R. Co. v. Darnell, 221 Fed. 191, 136 
CCA 1; Davenport, etc., R. Co. v. De 
Yaeger, 112 Ill. A. 537; Wabash R. 
Co. v. Stewart, 87 Ill. A. 446; Brugge- 
man vy. Illinois Cent. R. Co., 147 lowa 
187, 123 NW 1007, AnnCas1912B 876; 
-Garber v. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 118 SW 857; Minor 
v. Grand Trunk R. Co., 11 OntWN 431. 
(6) As not conforming to pleadings 
and issues. Cooper v. Los Angeles 
Terminal R. Co., 137 Cal. 229, 70 P 
11; Chicago, ete., R. Co. v. Prohl, 64 
Ind. A! 302, 115 NE 962; Missouri 
Pac. R. Co. v. Moffatt, 56 Kan. 667, 
44 P 607; Thomas v. Chicago, etc., R» 
Co., 86 Mich. 496, 49 NW 547; Gulf, 
etce., R. Co. v. Seymour, (Miss.) 105 
S 766; Schwarz v. Delaware, etc., R. 
Co., 218 Pa. 187, 67 A 213; Galveston, 
etc., R. Co. v. Wells, (Tex. Civ. A.) 
15 Sw (2d) 46. (7) As not requiring 
the company to consider safety of per- 
sons using crossings. Ohio Electric 
Co. v. Evans, 77 Ind. A. 669, 134 NIE 
519. (8) As not warranted by the evi- 
dence. Hoffman vy. Southern Pac, Co., 
101 Gal, “A. 218) 281 P 681; Graves v. 
Chicago, ete., R. Co., 207 Iowa 30, 222 
NW 344; Atchison, ete. R. Co. v. 
Hague, 54 Kan. 284, 38 P 257, 45 AmSR 
278; Cincinnati, etc., R. Co. v. Sow- 
ders, (Ky.) 119 SW 203; Herrell v. St. 
Louis-San Francisco R. Co., (Mo.) 18 
SW (2d) 481; . Miller vy. Engle, 185 
Mo. A. 558, 172 SW 631. (9) As to 
burden of proof. Hdwall v. Chicago, 
etc., R. Co., 208 Ill. A. 489. 


71. See cases infra this note, 
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wanton, or gross | negligence.7? 


[a] Instructions held erroneous 
or properly refused: (1) As assum- 
ing that plaintiff did not keep a rea- 
sonable lookout and as announcing 
as a matter of law that the engineer 
might presume certain facts. Chica- 
go, etc., . Co. v. Sanders, 154 Il], 
531, 39 NE 481 [aff 55 Ill, A, 87]. (2) 
As charging that the company owed 
plaintiff no duty until after the 
trainmen saw the peril of the auto- 
mobile on the crossing. Peterson y. 
Louisville, ete., R. Co., 215 Ky. 428, 
284 SW 1104. (3) As covered by 
other instructions. Fletcher vy. South 
Carolina,-etc., R. Co., 57 S. C. 205, 85 
SE 513; Texas, etc., R. Co. v. Rob- 
erts, 91 Tex. 535, 45 SW 809 [aff (Civ. 
A.) 45 SW 218]. (4) As ignoring a 
material element (Alabama’ Great 
Southern R,. Co. v. McFarlin, 174 Ala. 
637, 56 S 989; Louisiana R., ete., Co. 
v. Brewer, (Tex. Civ. A.) 275 SW 181; 
Texas Midland R. Co. v. Nelson, (Tex. 
Civ. A.) 161 SW 1088; Missouri, etc., 
R. Co: v. Eyer, (Tex. Civ. A.) 69 SW 
453), (5) omitting, for example, the 
element of defendant’s duty to take 
reasonable care to avoid the accident, 
notwithstanding the injured party’s 
eontributory negligence (Stanford v. 
St. Louis, ete; oR. Co,, 163 “Ala 210; 
50 S 110; Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948), (6) 
ignoring, in a charge on discovered 
peril, the proposition that defendant 
company’s servants must have dis- 
covered plaintiff's perilous position 
in time to have avoided the injury 
(Gulf, etc., R. Co. v. Fowler, 19 Ala. 
A. 163, 96 S 87), (7) or ignoring plain- 
tiff’s duty to look and listen (Atchi- 


SON, etc. wits, COs vee Bakerwand. Is) 
104 SW 1182, 21 Okl. 51, 95 P 433, 
16 LRANS 825). (8) As invading 


the province of the jury (Louisville. 
ete., R. Co, v. Loyd, 186 Ala. 119, 65 
S 153; Pennsylvania Co. v. Frana, 
398; Stewart v. Long Is- 
land R. Co., 54 App. Div. 623, 66 NYS 
4236 [aff 166 N. Y. 604 mem, 59 NE 
1130 mem]), (9) for instance, ex- 
pressing opinion that certain facts 
constitute negligence authorizing re- 
covery (Louisville, etce., R. Co. v. 
Arp, 136 Ga. 489, 71 SE 867). (10) 
As misleading (Southern R. Co. v. 
Lawler, 11 Ala. A. 241, 65 S 857 [cer- 
tiorari den 191 Ala. 663, 66 S 1009]; 
Arkansas Cent. R. Co. v. Fain, 85 Ark. 
532, 109 SW 514; Chicago, etc. R. 
Co. v. Van Patten, 64 Ill. 510; Lake 
Brie wetey,) ay Co.. Vac Stick, 148) Ind, 
449, 41 NE 365), (11) confusing (Illi- 
nois Cent. R. Co. v. Maffit, 67 Tl. 
431), (12) or incomplete and indefi- 
nite (Alabama Great Southern R. 
Co. v. McFarlin, 174 Ala. 637, 56 S 
989). (13) As not conforming to 
the pleadings and_ issues. Terre 
Haute, etc, Tract. Co, v. Ferrell, 
(Ind. A.) 164 NE 307; Davidson v. 
Southern R. Co., 156 N. C. 578, 72 SH 
622; Missouri, ete., R. Co. v. Nesbit, 
40 Tex. Civ. A. 209, 88 SW 891; Hous- 
ton, etc., R. Co. v. Mathis, (Tex. Civ. 
A.) 48 SW 625. (14) As not war- 
ranted by the _ evidence. Chicago, 
ete., R. Co. v. Moon, 88 Ark. 231, 114 
SW 228; Davis v. Whitcomb, 30 Ga. 
A, 497, 118 SE 488; Mahany v, Kan- 
sas City R. Co., 286 Mo. 601, 228 SW 
821; Guyer v. Missouri Pac. R. Co., 
174 Mo. 344, 73 SW 584; Moore v. 
St. Louis, etc., R. Co., (Mo. A.) 283 
SW 732; Robinson v. Pennsylvania 
R. Co., 117 Oh. St. 48, 158 NE 83; Irby 
Ve southern RR. Co., 92 Ss (€. 490,°75 
SE 7938; Texas, etc., R. Co. v. Lowry, 
61 Tex. 149; Central Texas, etc, R. 
Gos ve Gibson, 35 ‘Tex. Cive A,’ 66,279 
SW 351. (15) As permitting con- 
sideration of antecedent negligence 
on the issue of last clear chance 
(Alexander v. St. Louis-San Francis- 
co R. Co., (Mo. A.) 4 SW (2d) 888), 
(16). or requiring exercise of ordi- 
nary care by plaintiff under the doc- 
trine of discovered peril (Allen vy. 
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‘ 


Texas Tract. Co., (Tex. Civ. A.) 149 
Sw 195). 


[b] Instructions held proper or 
erroneously refused: (1) As being 
as favorable as plaintiff was entitled 
to. Bagwell v. Southern R. Co., 167 


N. C. 611, 88 SE 814. (2) As Gon- 
forming to the pleadings and issues. 
Galveston, etc., R. Co. v. Sloman, 


(Tex, Civ. A.) 195 SW. 821. (3) As 
correctly stating the law under the 
humanitarian doctrine (Logan v. Chi- 
cago, etc. R. Co., 300 Mo. 611, 254 
SW 705), (4) for example, in stating 
a condition of its application (Mc- 
Kinney v. Port Townsend, ete, R. 
Co.,./91 Wash. 387; 158 P* 107) 2 Gy). 
As not misleading. Mondt v. Iowa 
R., ete., Co., 178 Iowa 666, 155 NW 

; Chesapeake, etc., 
Hoskins, 164 Ky. 575, 
Waite v. Chicago, ete, R. Co.; 168 
Mo. A. 160, 153 SW 66. (6) As omit- 
ting reference to safety of passen- 
gers on the train, in a charge on the 
humanitarian doctrine, no reference 
being made in the instructions to 
slowing down or stopping the train. 
Chapman v. Missouri Pac. R. Co.,°217 
Mo. A. 312, 269 SW 688. (7) As to 
infliction of additional injury while 
extricating deceased from under the 
engine. Norfolk, etce., R. Co. v. Sink, 
118 Va. 439, 87 SE 740. (8) As to 
presumption of rationality of per- 
son seen at crossing. Zetsche v. Chi- 
cago, etc., R. Co., 238 Ill. 240, 87 NE 
412 [aff 148° Ill. A. 428]. (9) As 
warranted by the evidence (Trent v. 
Chesapeake, ete:, R. Co., 221 Ky. 622, 
299 SW 556; Bauer v. Illinois Cent, 
R,, :Co., 156° Ky. 183, 160 SW-9335 
Rawie v. Chicago, etc., R. Co., 310 
Mo. 72, 274: SW 1031; Baker v. Nor- 
folk, ete., R. Co., 144 N. C.°36, 56 SE 
553; Galveston, etc., R. Co. v. Tem- 
pleton, (Tex. Civ. A.) 175 SW 504; 
Texas Cent. R. Co. v. Dumas, (Tex. 
Civ. A.) 149 SW 543; Missouri, etc., 
R. Co. v. Hurdle (Tex. Civ. As) 142 


Sw 992; Texas Mexican R. Co. v. 
De Hernandez, 49 Tex. Civ. A. 360, 
108 SW 765; Galveston, etc., R. Co. 


Vv. Murray; > (Tex. Civs -A°) ¥995Siwi 
144), (10) although based on circum- 
stantial evidence (Roberts v. Balti- 
more, ete., R. Co., 72 W. Va.. 370, 78 
SE 357). 


72. See cases infra this note. 


[a] Instructions held proper or 
erroneously refused: (1) As con- 
forming to the pleadings and evi- 
dence. Patton v. Grand Trunk West- 
ern R. Co., 236 Mich. 173, 210 NW 
309. (2) As properly defining ‘‘wan- 
tonness.” Central of Georgia R. Co. 
v. Graham, 220 Ala. 645, 127 S 213;' 
Scott v. Louisville, ete., R. Co., 217 
Ala. 255, 115 S 171. (8) As to effect 
of contributory negligence of plain- 
tiff. Rowe v. Southern R. Co., 85 8S. 
C, 23, 66 SE 1056. (4) As to punitive 
damages. Cincinnati, etc., R. Co. v. 
Ackerman, 148 Ky. 435, 146 SW 1113; 
Louisville, ete., R. Co. v. Smith, 135 
Ky. 462, 122 SW 806. (5) AS war- 
ranted by the evidence. Patton v. 
Grand Trunk Western R. Co., 236 
Mich, 173, 210 NW 309. 


[b] Instructions held not errone- 
ous: (1) As confusing gross negli- 
gence with willfulness. Hambright 
v. Atlanta, ete., Air Line R. Co., 102 
S. C. 166, 86 SH 3875. (2) As depriv- 
ing defendant of defense that de- 
ceased was a trespasser. Frechett v. 
Illinois Cent. R. Co., 197 Ill. A. 213. 


[c] ' Instructions held erroneous or 
properly refused: (1) As argumen- 
tative. Davis v. Smitherman, 209 
Ala. 244, 96 S 208. (2) As instruct- 
ing on the theory of willful or 
wanton negligence where it is not 
alleged or proved that defendant was 
willfully or wantonly negligent (Wa- 
bash R. Co. v. Larrick, 84 Ill. A. 520; 
Atchison, ete., R. Co. v. Baker, (Ind. 


R."3' Co. eiwee 
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[§ 2082] (2) Character of Crossing and Rights 
Where such matters 
are in issue, -an instruction should inform the jury 
of the rights of the railroad company and the per- 
sons using the crossing as to priority in going upon 
the crossing,’* distinguishing between the degree of 
care required at public and at private crossing 
It is also proper to distinguish between the degree 
of care which a railroad company is bound to exer- 
cise toward a mere traveler on its tracks and those 
who have occasion to cross them at a place commonly 
used and resorted to for that purpose.*® 
there is a public highway is a mixed question of fact 
and law, and it is error to submit such question to 
the jury without instructing them as to how a public 


and Duties of Parties Therein. 


1) 104. SW. 1182, 21) Okl, 51, 95 P 
433, 16 LRANS 825), (3) or for au- 
thorizing a recovery for negligence 
alone under an allegation that de- 
fendant “willfully, wantonly, and 
recklessly” did the acts complained 
of (Proctor v. Southern R. Co., 61 
S. C. 170, 89 SE 351). (4) As invad- 
ing the province of the jury. Davis 
v. Smitherman, 209 Ala. 244, 96 S 208. 
(5) As making recklessness’ the 
equivalent of willful and wanton neg- 
ligence, and failing to distinguish 
between negligence and willful and 
wanton , negligence. Lamarre _ v. 
Cleveland, éte., R. Co., 217 Ill. A. 296. 
(6) As misleading. Davis v. Smith- 
erman, 209 Ala, 244, 96 S 208; Ala- 
bama Great Southern R. Co. v. Smith, 
196 Ala. 77, 71 S 455; Voorhees: v. 
Chicago, etce., R. Co., 215 Ill. A. 531; 
Cleveland, ete. Ri-Co.. v. Starks, 174 
Ind. 345, 92 NE 54 [rev (A.) 89 NE 

602]. (7) As not warranted by the 
evidence. Wetzel v. Birmingham 
Southern R. Co., 204 Ala. 619, 87 

96; Louisville, ete., R. Co. v. John- 
son, 162 Ala, 665, 50S 300; Burns v. 
Chicago, ete., R. Co., 229 Ill. A. 170; 
Atchison, tes, UR. Coss Vil Haeuie, so4 
Kan. 284, 38 P 257, 45 AmSR 278. (8) 
As requiring trainmen, to warrant 
recovery on wanton counts, actually 
to have seen the automobile in time 
to stop. Central of Georgia R. Co. 
v. Pruden, (Ala. A.) 107 S 716. (9) 
As seeking to set up contributory 
negligence. Central of Georgia R. 
Co. v. Hyatt, 151 Ala. 355, 48 S 867. 


73. Louisiana, etc., R. Co. v. Rat- 
cliffe, 88 Ark. 524, 115 Sw 896; Chi- 
cago, ete., R. Co. v. Spilker, 134 Ind. 
380, 33 NE 280, 34 NE 218; ‘Washing- 
ton Southern R. Co. v. Lacey, 94 Va. 
460, 26 SE 834. 


[a] Instructions held proper or 
erroneously refused: (1) As not 
placing upon the company a higher 
degree of care than upon intestate. 
Louisville, etc., R. Co. v. Locker, 182 
Ky. 578, 206 SW 780. (2) As war- 
ranted by the evidence. Cincinnati, 
etc., R. Co. v. Ross, 215 Ky. 114, 284 
SW 1015. 


{b] Instructions 
or properly refused: (1) As confus- 
ing (Baker v. Collins, (Tex. Civ. A 
199 SW 519) (2) or misleading (Tex- 
as; ete, “RR. Cow v. Cody; Fed. 71, 
14 CCA 310 [aff 166 U. S. 606, 17 SCt 
RWOs 4a ed. 1182) s RR. \Con ive De 
Yaeger, 112 Ill. A. 587; Baker v. Col- 
lins, supra). (3) As imposing upon 
automobile driver the whole duty of 
avoiding a collision. Davis v. Boggs, 
22 Ariz. 497, 199 P 116. (4) As not 
in conformity with the _ issues. 
Louisville, etc., R. Co. v. Patchen, 167 
Tll. 204, 47 NE 368. (5) As not war- 
ranted by the evidence. Lamphear 
v. New York Cent., etc., R. Co., 194 
N. Y. 172, 86 NE 1115. (6) As preju- 
dicial under the theory of the case. 
Caledonian Ins. Co. v. Erie R. Co., 
219 App. Div. 685, 220 NYS 705. 


held erroneous 


Y 


RAILROADS 


g 74 


ings, 


Whether 


74. Lewis v. New York, etc., R. 
Co. 1 Silv, Sup. 393, S'NYS: 313 [aff 
123 N. Y. 496, 26 NE 357]; Cleveland, 
yee Re Col-ya"Sivey; 27 Oh:/Cir: iCt 


[a] Conformity to evidence.—An 
instruction implying that the high- 
way at the crossing was a city street 
end not a country road and not gov- 
erned by the same rules of law as 
the latter is erroneous, where the 
evidence indisputably shows that the 
crossing was outside of the city lim- 
its and was a country road, although 
called an “avenue.” Cleveland, etc., 
R. Co. v. Sivey, 27 Oh. Cir. Cti 248. 


75. Baltimore, etc., R. Co. v. Gol- 
way, 6 App: ((D: G,):-143. 

76.— Baltimore, * eter, | (Ra Conon. 
Faith, 175 Ill. 58, 51 NE 807 [aff 71 
Tl. I oo} Tlinois Cent. R. Co. v. 
Chicago Title, etc., Co., 79 Ill. A. 623. 


77. Galveston, ete., R. Co. v. Kief, 
(Tex. Civ. A.) 58 SW 625 


78. Peterson v. Chickee: ete, RR: 
Co., 185 Iowa 378, 170 NW 4592; ‘Allen 
v. New York Cent. R. Co., 228 App. 
Div. 382, 239 NYS 140; Virginian R. 
Co. v. Farr, 147 Va. 217, 136 SE 668. 


[a] Instructions held proper or 
erroneously refused: (1) As con- 
forming to the pleadings and issues. 
Brown v. Hannibal, etc., R. Co., 99 
Mo. 310, 12 SW 655; St. Louis South- 
western R. Co. v. Smith, 49 Tex. Civ. 
A, 1, 107 SW 638. (2) As contain- 
ing a. correct statement of the law. 
Edwards v. Carolina, ete., R. Co., 140 
N.C. 49, 52 SE 284. (3) As not argu- 
mentative. Brown vy. Hannibal, etc., 
R. Co., supra. (4) As not inconsist- 
ent with other instructions. Brown 
v. Hannibal, etc., R. Co., supra. 

As not misleading. Monson vy. Chi- 
cago, etc., R. Co., 181 Iowa 1354, 159 
NW 679; Atchison, etce., COs AVS 
Townsend, 71 Kan. 524, 81 P 205; 
Stookey v. St.,.Louis-San Francisco 
R. Co., 215 Mo. A, 411, 249 SW 141; 
Denison, etc., R. Co. v. Foster, 28 Tex. 


Civ. A. 578, 68 SW 299; Houston, 
etc., R.. Co. v. Weaver, (Tex. Civ. A.) 
41 ‘Sw 846; Missouri, ete., R. Co 


v. 
Connelly, 14 Tex. Civ. A, 529, 39 SW 
145. (6) As not placing too great a 
burden of care ey the company. 
Panhandle, etc. Co. v. Huckabee, 
(Tex. Civ. UNS) wes SW 666. (7) As to 
duty of a company for whose use a 
sidetrack was constructed. Indian- 
apolis Union R. Co. v. Sample, 58 Ind. 
A. 461, 108 NE 400. (8) As _ to 
‘measure of care. Jennings v. Sus- 
quehanna, etc., R. Co., 84 Pa. Super. 
442, (9) As warranted by the evi- 
dence. Bush v. Jenkins, 128 Ark. 
630, 194 SW 704; Louisville, ete, R. 
Co. 'v.. Croft, 201 (Ky. (803, 1258" Sw 
679> -Columbus,.ete:, JR.’ Co. vw Rhon- 
dren, 154 Miss. 40, 121 S 838; Evy v. 
Davis, (Mo. A.) 244 SW 954; Mis- 
souri, etce., R. Co. v. Gillenwater, 
(Tex. Civ. A.) 146 SW 589; St. Louis 
Southwestern R. Co. v. Hawkins, 49 
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highway may be constituted;7* but the instructions 
may assume that a certain city street exists and 
crosses defendant’s track, where the uncontradicted 
evidence shows such facts and the instruction sub- 
mits to the jury as to whether the point of intersec- 
tion was used by the public as a crossing.*? 


[§ 2083] (3) Defects and Obstructions at Cross- 
Where the question of defects and obstruc- 
tions at crossings is in issue, the instruction should 
accurately state the railroad company’s duties as to 
constructing and keeping the crossing in a safe con- 
dition,?® and as to keeping it free from obstructions 
to the view or hearing of employees in charge of an 
approaching train or of travelers on the highway 
approaching the crossing,’® or as to permitting other 


Tex. Civ. A. 545, 108 SW 736: Tay- 
lor, &tc., R. Co. v. Warner, (Tex. Civ. 
A.) 60 SW 442. 


[b] Instructions held erroneous 
or properly refused: (1) As failing 
to recognize company’s right to re- 
pair tracks. San Antonio, etc., R. 
Co. v. Belt, 24 Tex. Civ. A. 281, 59 SW 


607. (2) As failing to. state com- 
pany’s duties. Peterson v. Chicago, 
etc., R. Co., 185 Iowa 378, 170 NW 
452. (3) As incorrectly stating the 
company’s duties. Boyce v. Chicago, 
etc., R.. Co., 120 Mo. A: 168, 96 SW 
670. (4) As invading the province 
of the jury. Logan y. Lake Shore, 
ete., R. Co., 148 Mich. 603, 112 NW 
506. (5) As misleading. Louisville, 
ete., R. Co. v. Hubbard, 148 Ala. 45, 
41 8 814; Larrabee v. Western Pac. 
R.. Co., 173 Cal. 7438, 161 P 750; Hay- 


man v. New York, 163 App. Div. aa 
148 NYS 63; Kansas City, \ete. ree 
Co. vy. Guinn, (Tex. Civ. A.) 146 "SW 
959. (6) As not warranted by the 
evidence. Cincinnati, etce., R. Co. v. 
Howe, 207 Ky. 769, 370 SW 57. (7) 
As to duty of protecting crossings at 
public county roads in an action for 
injuries at a private crossing. Tay- 
lor, etc., R. Co. v. Warner, 88 Tex. 
642, 32 SW 868 [rev (Civ. A.) 31 SW 
66]. (8) As to effect of permitting 
ties and rails to project above 
ground, Phillips v. Pryor, (Mo. A.) 
190 SW 1027. 


‘79. See cases infra this note. 


[a] Instructions held proper: (1) 
As assuming that there were ob- 
structions to sight and hearing of 
an approaching train, where the un- 
disputed evidence shows that a view 
of the track was partially obstruct- 
ed.) . Pratt ve (Chicazson vétes iin. (Oo 
107 Iowa 287, 77 NW 1064. (2) As 
not misleading. Chicago, etc., R. 
Co. v. Tilton, 26 Ill. A. 362; Calhoun 
v. Gulf, etc., R. Co., 84 Tex. 226, 19 
SW 341. (3) As not preventing the 
jury from considering the presence 
of cars on a sidetrack, in determin- 
ing the degree of care required by 


the operatives of the train. Calhoun 
v. Gulf, etc., R. Co., supra. (4) As 
not submitting as an independent 


ground of negligence the placing of 
cars on a sidetrack so as to obstruct 
the view. Bruggeman_ v._ Illinois 
Cent. R. Co., 154 Iowa 596, 134 NW 
1079. (5) As warranted by the evi- 
dence. Galveston, ete, R. OF Aa 
Michalke, 14 Tex. Civ. A. 495, 37 SW 
480 [aff 90 Tex. 276, 88 SW 31]. (6) 
As to obstructions upon the right 
of way, although there was no evi- 
dence that they were upon the right 
of way. Pence v. Chicago, etc., 
Co., 79 Towa 389, 44 NW 686. 


[b] Instructions held erroneous: 
(1) As invading the province of the 
jury. Dillingham vy. Parker, 80 Tex. 
572,16. SW .335.. , (2)) As» not con- 
forming to the evidence. Interna- 
tional, ete., R. Co. v. Knight, 91 Tex. 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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obstructions at or near the crossing.*° 
statute requiring railroad companies to keep high- 
way crossings in repair, it is not necessary in an 
action for injuries resulting from a defective crossing 
to instruct as to what would constitute a keeping 


of the crossing in repair.®? 


660, 45 SW 556 [rev (Civ. A.) 45 SW 
167]; International, ete, R.-Co. v. 
Kuehn, 70 Tex. 582, 8 SW 484. (3) 
As not conforming to thé pleading. 


Chicago, ete., . Co. v. Assman, 72 
Kan. 378; 83 P  Lo9t. 


80. See cases infra this note. 


[a] Instructions held proper or 
erroneously refused: (1) As econ- 
forming to the pleadings and issues. 
Central Indiana R. Co. v. Wishard, 
(ind. A.) 104 NE 593; Missouri, etc., 
R. Co. v. Burnett, (Tex. Civ. A.) 162 
SW 458. (2) As placing too high a 
degree of care on defendant. St. 
Louis, etc., R. Co. v. Bell, 58 Okl. 84, 
159 P 336, LRA1917A 543; Houston 


Belt, etc., R. Co. v. Price, (Tex. Civ. 
A.) 192 SW 359. (8) As sufficiently 
favorable to defendant. Paine v. 


Grands Prunk “RCo, “638° No A. 612, 
(4) As warranted by the evidence. 
Western, ete., R. Co. v. Smith, 145 
Ga. 276, 88 SE 983;. New York, etc., 
ReaCosey, “Kirst Prust,ete:; Bank; 198 
376, 153 NE 761; Central In- 
diana R. Co. v. Wishard, 186 Ind. 
262, 114 NE 970 {transf (A.) 108 NE 
35]; Central Indiana R. Co. v. 
Wishara, (ind. A.) 104 NE 593; Hous- 
ton Belt, Ci, pate CON Ve Price, (Tex. 
Civ. A.) 192 Sw 359. 


{[b] Instructions 

or properly refused: 
leading. St. Louis, etc., 
Roddy, 110 Ark. 161, 161 Bow 156: 
Cleveland, etce., R. Co. Vv. Richerson, 
LOT OhwCir Ct ss5, L0Oh. Cir Dee: 
326; Director Gen. of Railroads v. 
Pence, 1354. Va. 329, 116 SH 35158 62) 
As not conforming to the pleadings 
and issues. Chicago, etc., R. Co. v. 
Sanders, 154 Ill. 531, 39 NE 481 [aff 
55 Ill: A. 87]. (3) As not warranted 
by the evidence. San Antonio, etc., 
ky Co: ve Bergsland, 12) Tex” ‘Cive Ac 
97, 34 SW 155. (4) As to the effect 
of the presence of weeds. Wiese v. 
Chicago’ Great Western R. Co., 182 
Iowa 508, 166 NW 66. (5) As with- 
drawing from the jury the issue as 
to whether or not defendant was 
guilty of negligence in permitting a 
ear to stand in the street, and if neg- 
ligent whether such negligence was 
the proximate cause of plaintiff’s in- 
jury. Galveston, etc., R. Co. v. Sim- 
on, (Tex. Civ. A.) 54 SW 309. 


81. St. Louis Southwestern R. Co. 
v. Smith, (Tex. Civ. A.) 107 SW 688. 


82. See supra §§ 2078-2080. 


83. See cases infra this note; 
notes 86-97. 


[a] Instruction held erroneous as 
charging on state law which had 


held erroneous 
(1) soa ee 


and 


been superseded by federal regula- 
tion. Pennsylvania R. Co. v. Pelsor, 
(Ind. A.) 168 NE 249, 

84. St. Louis, ete., R. Co. v. Kim- 
brell, 111 Ark. 134, 163 SW 516; and 
eases infra this note; and notes 86-— 
We 

[a] Instructions held proper or 


erroneously refused: (1) As com- 
plete and fair. Pratt v. New York, 
ete., R. Co., 102 Conn. 735, 130 A 102 
[rearg den 103 Conn. 508, 131 A 395]. 
(2) As not imposing too higth a de- 
gree of care. Kansas City Southern 


R. Co. v. Drew, 103 Ark. 374, 147 SW, 
50. 


{b] Instructions held erroneous 
or properly refused as to: (1) Char- 
acter of lookout required. Mobile, 


etc., R. Co. v. Johnson, (Miss.) 126 8 
827. (2) Duty of head brakeman. 
Mobile, etc., R. Co. v. Johnson, supra. 
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[§ 2084] (4) Light, Signals, and Lookouts from - 
The principles announced in the preceding 
sections’? apply to instructions in respect of lights,°# 
lookouts,$* and signals’® from approaching trains. 
Thus the instructions in regard to such precautions 


should not ignore material elements of the case,*® 


(3) When duty arises. Shaw  v. 
Georgia R. Co., 127 Ga. 8, 55 SH 960. 


85. McNulty v. St. Louis, etc., R. 
Co., 166 Mo, A. 489, 148 SW 978; Si- 
powicz v. Lehigh Valley R. Co., 189 
App. Div. 715, 179 NYS 243 [aff 231 
N. Y. 534 mem, 132 NE 877 mem]. 
See Rich v. Wilson, 205 Ill. A. 38; 
ae cases infra this’ note; and notes 

— 97. 

[a] Berms of statute.—Where a 
statute requires that a railroad shall 
give the usual signals “at least” at 
a certain distance from crossings, tthe 
company has the right to have the 
words “at least’. inserted in an in- 
struction as to the requirements of 
such statute. Galveston, etc., R. Co. 
v. Harris; (Tex. Civ. Ai) 36 SW 776. 


[b] Description held not errone- 
ous: (1) As authorizing an inference 
from a probability rather than from 
a fact. Chicago, etc., R. Co. v. Thom- 
as, (Ind.) 55 NE 861. (2) As _ eon- 
fining the issue to negligence of de- 
fendant’s servants in failing to give 
the statutory signals. Missouri Pac. 
R. Co. v. Bode, 168 Ark. 157, 269 SW 
361. (3) As failing to fix a point at 
which signals should have heen giv- 
en. Cincinnati, etc. Vv. 
Spears, 152 Ky. 300, 153 sw 236. (4) 
As directing recovery, regardless of 
whether the absence of signals con- 
tributed to the accident. Campbell 
vi Chicago wcétc:, si) Cos, 212. Mor A: 
331, 245 SW 58. (5) As imposing a 
greater duty than the law requires. 
Fuller v. Illinois Cent. R. Co., 186 
Iowa 686, 173 NW 1387. (6) As limit- 
ing instruction, barring recovery for 
death in a collision between an au- 
tomobile and a train if any warning 
was given by the train, to the period 
after the automobile was_ seen. 
Moore v. St. Louis, etc., R. Co., (Mo. 
A.) 283 SW 732. (7) As limiting en- 
gineer’s duty to ringing bell. Freed- 
man v. New York, etc., R. Co., 81 
Conn. 601, 71 A 901, 15 AnnCas 464. 
(8) As requiring defendant both to 
ring the bell and blow the whistle on 
approaching the crossing. Hoff) v. 
Wabash R. Co., (Mo.) 254 SW 874 
{certiorari den 263 U. S. 716 mem, 44 
SCt 187 mem, 68 L. ed. 522 mem]. 
(9) As requiring the company to 
make a traveler aware of the ap- 
proach of a train, regardless of the 
position or conduct of the traveler. 
Lake Erie, etc., R. Co. v. Moore, 51 
Ind. A.-110, 97 NE 2038. 

[ce] Instructions held not errone- 
ous: (1) As to the duty of defend- 
ant in regard to giving signals upon 
the approach of its train to a crossing 
generally. Chicago, etc., R. Co. v. Dil- 
lon ei23 eT. 570,15 NE. 181, 5 AmSR 
559. fate 2249 DIAL 203i]! Louisville, 
etce., R. Co. v. Sander, 93 SW 937, 25 
Kyl 212;.Duggan v. New England RR 
Coli) Mass 337,522 NE vbLolen St. 
Louis Southwestern R. Co. v. Elledge, 
(Tex. Civ. A.) 98 SW 499; Galveston, 
Re Cow ‘vi Baten, (Tex. Civ.) As) 
(2) As to effect of fail- 
ure to give signals. Rothe v. Penn- 
sylvania Co., 195 Fed. 21, 114 CCA 627; 
Hale v. St. Louis, ete., R. Co., 128 Ark. 
203, 198 SW 790. (3) As to sounding 
war ning signals not required by stat- 
ute. Lehigh Valley R. Co. v. Kilmer, 
231 Fed. 628, 145 CCA 514 [certiorari 
den 242) 0U. "Si 627 ¥mem;- 37 Ct 13 
mem, 61 L. ed. 535 mem]. (4) As 
to the requirement of reasonably ad- 
equate and timely signals. Baker 
vy. Léhigh Valley R. Co., 248 N. Y. 
131, 161 NE 445. (5) As to the re- 
quirement of such ‘“‘fother means” of 
signaling as an ordinarily prudent 


person would use if sounding the 
whistle or ringing the bell at an un- 
usually dangerous crossing was not 


sufficient. Illinois Cent. R.'Co. vy. Pee= 
bles; 216 Ky. 9, 287 SW 574. (6) As to 
use of the word “either.” Kosher 


Dairy Co. v. New York, etc., R. Co., 
86 Ne Ie Te 16h, (Ot AS LOSt ei eis 
charging that the crossing was not a 
public one at which statutory signals 
were required. Johnston v, Delano, 
175 Iowa 498, 154 NW 1013. (8) In 
referring to physical conditions at 
crossing. Illinois Cent. R. Co. v. To- 
lar, 169 Ky. 114, 183 SW 242. 


[d] Instructions held erroneous: 
(1) Generally. Bowen v. Southern R. 
Co.,.58 S. C. 222, 36 SE 590 (under Rev. 
St. §§ 1685, 1692). (2) As instructing 
that, if the bell was rung or whistle 
sounded at any .time after the train 
left a certain point, recovery was 
barred, although the occupants of the 
car did not hear the same, and, not 
hearing, drove upon the track. Moore 
v. St. Louis, etc., i, Co.5, (Mol Ay) 
267 SW 945. (3) As laying too much 
emphasis on particular circumstances. 
Galveston, etc., R. Co. v. Kutac, 76 
Tex. 473, 13 SW 327. (4) As leaving’ 
it uncertain whether violation of the 
statute rendered defendant liable for 
resulting injuries. Bruggeman vy. Illi- 
nois Cent. R. Co., 147 Iowa 187, 123 
NW 1007, AnnCasi1912B 876. (5) As 
not stating the whole measure of de- 
fendant’s duty. Curtis v. New York, 
etc.,.R. Co., 32° R. 1. 642, 80 A127. (6) 
As placing on defendant a greater 
burden of defense under statute than 
law imposed. Snipes v. Davis, 131 
S. C. 298, 127 SH 447. (7) As requir- 
ing precautions other than the stat- 
utory ones. Middle Tennessee R. Co. 
v. McMillan, 134 Tenn. 490, 184 SW 
20. €8) AS ‘sanctioning a manner of 
giving notice of the train’s approach 


not prescribed by statute. Baltimore, 
ete., R. Co. v.. Moloney, 30 Oh. Cir. 
Ct. 792. (9) As submitting generally, 


without qualification or limitation, 
the question as to what signals should 
have been given to absolve a eom- 
pany from the charge of negligence. 
Dyer v. Brie R. Co., 71 N. Y. 228; Hol- 
lender v. New York Cent., ete, R. 
Co., 14 Daly 219, 6 NYSt 352, 19 AbbN 
Cas 18; Semel v. New York, etc., R. 
Co., 9 Daly 321 [aff 91 N. Y. 657 mem]j- 
Se Par to duty to whistle. Southern 

Co. v. Lawler, 11 Ala. A. 241, 65 S 
$67 [certiorari den 191 Ala. 663, 66 S 
1009]. (11) As to place of giving sig- 
nals, ‘Texas, ete., R. Co. v. Stoker; 
(DexanCive Al) 103 "SW Liss. 


[e] Instruction held objectionable 
but not reversible error as requiring 
company to warn “all” persons ap- 
proaching the crossing and to “give 
all reasonable signals.” Louisville, 
ete:, R: Co. .v., Veach, 129) Ky. ‘775, 113 
SW 869. 


86. Ohio Electric Co. v. Evans, 77 
Ind. A. 669, 134 NE 519; Jones v. Uti- 
ea; ete, RR. Co. 365 Hun CN. «Y. eld be 
and cases infra this note. 


[a] Instruction held erroneous or 
properly refused as ignoring material 
element as to signals. Chicago, etc., 
Ee COvnve Gilly 132 01" “AS 3 LO ah 
v. Chicago, etc., R. Co., 125 Ill. A, 294; 
Bohmer v. Kentucky Tract., ete., Co., 
212 Ky. 524, 279 SW 955; Miller v. En- 
gle, 185 Mo. A. 558, 172 Sw 631; Gulf, 
ete. Rs CO. Vs Sullivan, (Tex. Civ. A? 
190 Sw 739; Shiveley v. Norfolk, etce., 
R..Co,,, 125 ‘Va. 384, 99 SE 650. 

{b] Instruction not intended to 
specify all elements.—A failure to in- 
clude the element that the jury must 
find that the failure of the train op- 
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must not be misleading’? or confusing,®*® argumen- 
tative,®® ambiguous,®° contradictory,®! too general®? 


eratives to give signals was the cause 
of the injury is not erroneous, where 
the instruction is not given with a 
view to specifying all the elements 
which plaintiff must prove to entitle 
him to recover, but is designed to in- 
form the jury that, if plaintiff found 
himself ina perilous position by rea- 
son of the failure of ‘defendant to give 
the statutory signals, and while en- 
deavoring to extricate himself from 
his perilous position he acted as a 
reasonably prudent man would act, he 
may recover. Illinois Southern R. 
Co. v. Hamill, 226 Ill. 88, 80 NE 745 
[aff 128 Ill. A. 152]. 


87. See cases infra this note. 


[a] Instructions held misleading 
as to: (1) Lights. Norfolk, ete, R. 
Co. v. Crowe, 110 Va. 798, 67 SE 518: 
Pfeiffer v. Chicago, CLC. Ee eon, 163 
Wis 317, 156 NW 952. "(2)) Lookout. 
Central of Georgia R. Co. v. Graham, 
220 Ala. 645, 127 S 213; Louisville, etc., 
R. Co. v. Scott, 23 Ala. A. 132, 122 S 
184. (3) Signals. Chicago, etc., R. Co. 
v. Robinson, 106 Ill. 142 [rev 8 Ill. A. 
140]; Anderson v. Chicago, etc., R. 
Cor 2380) TIGA 526: ‘Chicago, (ete: WR: 
Co. v. Zetsche, 135 Ill. A. 622; Kahl 
v. Chicago, etc., R. Co., 125 Ill. A. 294; 
St. Louis, etc., R. Co. v. Rawley, 90 
Ill. A. 653; Wabash R. Co, v. Stew- 
art, 87 Ill. A. 446; Peoria, etc., R. Co. 
v. Berry, 15 Ill. A. 155; Lake Shore, 
etc., R. Co. v. Elson, 15 ar A. 80; New 


Bank, 198 Ind. 376, "153 NE 761; 
gin v. Lake Erie, ete., R=Co:, 55 Ind. 
A. 216, 101 NE 500; Boland v. St. Lou- 
is-San Francisco R. Co., (Mo.) 284 SW 
141; Wolfe v. Hines, (Mo. A.) 224 SW 
143; Missouri Pac. R. Co. v. Geist, 
49 Nebr. 489, 68 NW 640; Lake Shore, 
etce., R. Co. v. Reynolds, 21 Oh. Cir. 
Ct. 402, 11 Oh. Cir. Dec. 701; Texas, 
ete., R. Co. v. Stoker, (Tex. Civ. A.) 
103 SW 1188; International, etc., R. 
Co. v. Ives, 31 Tex. Civ. A. 272, 71 SW 
772; Missouri, etc., R. Co. v. Melugin, 
(Tex. Civ. A.) 68 SW 338; Texas, etc., 
R. Co. v. Scrivener, (Tex. Civ. A.) 49 
SW 649; Shively v. Norfolk, etc., R. 
Co., 125 Va. 384, 99 SE 650. 


[b] Instructions held not mislead- 
ing as to: (1) Lights. Chicago, etce., 
HiECo! veClay.,- }d5iDex Civ 2A 2 526) 109 
Sw 730. (2) Lookout. Chicago, ete., 
R. Co. v. Chay, supra; Texas, Mexican 
R. Co. v. De Hernandez, 49 Tex. Civ. 
A. 360, 108 SW 765. (38) Signals. 
Central of Georgia R. Co. v. Dukes, 
134 Ga. 588, 68 SE 321; Georgia R., 
ete., Co. v. Wallis, 29 Ga. A. 706, 116 
SE 883; Chicago, etc., R. Co. v. Pol- 
lock, 195 Ill. 156, 62 NE 831 [aff 93 
Ill. A. 488]; Louisville, etc., R. Co. 
v. Patchen, 167 Ill. 204, 47 NE 368; 
Kujawa v. Chicago, etc., R. Co., 175 
Ill. A. 325; Cleveland, etc., R. Co. v. 
Asbury, 120 Ind. 289, 22 NE 140; 
Lake Erie, etc., R. Co. v. Moore, 51 
Ind. A.'110, 97 NE 203; Evansville, 
etc., R. Co. v. Clements, 32 Ind. A. 
659, 70 NE 554; Borough vy. Minne- 
apolis, etc., R. Co., 198 Iowa 130, 197 
NW 312; Gulf, etc., R. Co. v. Sim- 
mons, 150 Miss. 506, 117 S 345; Toene- 
boehn v. St. Louis-San Francisco R. 
Co., 317 Mo. 1096, 298 SW 795; Ward 
v. Missouri Pac. R. Co., 311 Mo. 92, 
277 SW 908; Malone v. St. Louis-San 
Francisco R. Co., 220 Mo. 9, 285 SW 
123; Zumwalt v. Chicago, etc., R. Co., 
(Mo.) 266 SW 717; Smallwood v. St. 
Louis-San Francisco R. Co., 217 Mo. 
A. 208, 263 SW 550; Reid v. Schaff, 
(Mo. A.) 210 SW 85; Connor v. Wa- 
bash R. Co., 149 Mo. A. 675, 129 SW 
777; St. Louis-San Francisco R. Co. 
v. Simmons, 119, Okl. 1, 245 P 894; 
Sanders v. Charleston, etc., R. Co., 93 
S. C. 543, 77 SE 289; Clifford v. South- 
ern R. Co., 87% S.C. 324, 69’ SE 513; 


RAILROADS 


Chesapeake, etc., R. Co. v. Crews, 118 
Tenn, 52, 99 SW 368; Etheridge v. 
Norfolk Southern R. Co., 143 Va. 789, 
129 SE 680; Norfolk, etc., Ri Cove va 
Munsell, 109 Va. 417, 64 SE 50 


88. ‘See case infra this aaah. 


[a] Instruction held not confusing 
as to signals. Central of Georgia R. 
oo v. Barnett, 35 Ga. A. 528, 134 SH 


89. See case infra this note. 


[a] Instruction held argumenta- 
tive as to signals. Toledo, ete. R. 
Co. v. Cline, 135 Ill. 41, 25 NE 846. 


90. See cases infra this note. 


[a] Instruction held ambiguous as 
to lookout. St. Louis, ete., R. Co. v. 
Spearman, 64 Ark. 332, 42 SW 406; 
Poe v. Kansas City, etc., R. Co., (Mo.) 
238 SW 1082. 


91. See case infra this note. 


[a] Instruction held contradictory 
to other instructions as to lookout. 
St. Louis, etce., R. Co. v. Spearman, 64 
Ark. 332, 42 SW 406. 


92. See cases infra this note. 


[a] Instruction held too general 
as to signals. Yoakum v. Atchison, 
ete., R. Co., (Mo. A.) 199 SW 263; 
Smith v. Lehigh Valley R. Co., 77 App. 
Div. 48, 79 NYS 106; Smith v. North- 
O ae: Pac. CR Co., 68 Wash. 77, 122 P 
5 


93. See cases infra this note. 


[a] Instruction held too broad as 
to lookout. Poe v. Kansas City, etc., 
R. Co., (Mo.) 238 SW 1082; Taylor v. 
Ohio Electric R. Co., 29 O. C. A. 401. 


[b] Instruction held not too broad 
as to lookout. Wright v. Missouri 
Teor R. Co., 220 Mo. A. 303, 286 SW 


94. See cases infra this note. 


[a] Instructions held erroneous or 
properly refused as to: (1) Lookout. 
Gilliam vy. Chicago, ete. R. Co., 206 
Iowa 1291, 222 NW 12; Adkisson v. 
Louisville, etc., Ri Go.; 110 SW 284, 33 
KyL 204; Long v. Kansas City, etc., 
R. Co., (Mo. A.) 258 SW 747; Gulf, 
ete., R. Co. v. Johnson, 91 Tex. 569, 44 
SW 1067. (2) Signals. Morenci South- 
ern R. Co. v. Monsour, 21 Ariz. 148, 185 
P 938; Pennsylvania R, Co. v. MacLen- 
nan, 165 NE 786, 89 Ind. A. 477, 167 NH 
348; Coil v. Chicago, ete., R. "Co., 232 
Ky. 33, 22 SW (2d) 428; Western Col- 
lieries Co. v. Rhye, 209 ys 559, 273 
SW 91; Byars v. Wabash R Co., 161 
Mo. A. 692, 141 SW 926; Donahue v. 
New York Cent., ete., R. Co., 15 Misc. 
256; Abed NYS 441; Missouri, ete., R. 
Co, Adams, ae ‘Okl. 5b, 153 P 200; 
Ft. Worth, ete., Cory. Neely, (Tex. 
Ciy. A.) 60 sw Th Gulf, etc., R. Co. 
v. Welch, (Tex. Civ. A.) 27 SW 166. 


{b] Instructions held proper or 
erroneously refused as to: (1) Lights. 
Davis v. Boggs, 22 Ariz. 497, 199 P 
116; Chesapeake, etc., R. Co. v. Hogg, 
177 Ky. 425, 197 SW 840; Illinois 
Cent. R. Co. v. Coley, 121 Ky. 385, 89 
SW 234, 28 KyL 336, 1 LRANS 370; 
Louisiana, R. ete., Co. v. Loudermilk, 
(Tex. Civ. A.) 12 SW (2d) 824. (2) 
Lookout. Missouri Pac. R. Co. v. 
Avant, 172 Ark. 584, 289 SW 759; Bush 
\v. Brewer, 186 Ark. 246, 206 SW 322; 
St. Louis Southwestern R. Co. v. 
Mitchell, 115 Ark. 339, 171 SW 895, 
AnnCas1916E 317; Ressler v. Wabash 
R. Co., 152 Iowa 449, 182 NW 827; 
Big ae ete., R, Co. v. Blair, 224 
Ky. 367, 6 ‘SW (2a) 453; Chesapeake, 
ete., R. "Co. v. Hogg, 177 Ky. 425, 197 
Sw’ 840; Louisville, ete., R. Co. v. 
Morgan, 174 Ky. 633, 192 SW 672; 
Hummer vy. Louisville, Ste Rn Cor. 
128 Ky. 486, 108 SW 885, 32 KyL 1315: 
Illinois Cent, R. COL: Coley, 121° Ky. 
385, 89 SW 234, 28 KyL 3386, i LRANS 


[§ 2084 


370; Illinois Cent. Co. v. Williams, 
144 Miss: 804, 110 gs 510; Hiatt v. St. 
Louis-San Francisco Ry. Coes CMO.) 
271 SW 806; Missouri, etc., R. Co. v. 
Sisson, (Tex. Givi (As) 88iSwWw Sit.” Cd 
Signals. Davis v. Boggs, 22 Ariz. 497, 
199) P 116. 
R. Co., 92 "Ark. 437, 123 SW 657; Bush 
v. Southern Pac. Co., (Cal. A.) 289 P 
190; Gregoriev vy. Northwestern Pac. 
Ri Co., 95 Cal. A. 428) 273. 2) 6s “Cen 
tral of Georgia R. Co. v. Dukes, 134 
Ga. 588, 68 SE 321; Ocilla Southern 
R.  Coevene Lay lor; 27 Ga. A. 733, 110 
SE 244; Ocilla Southern R. Co. v. Mc- 
Invale, 26 Ga. A. 106, 105 SE 451; Ma- 
lott v. Schlosser, 119 Tll. A. 259; Chi- 
cago; ete; Ri Co.) vlismibth, vii Pri AS 
492 [aff 180 Ill. 453, 54 NE 325]; 
Pittsburg, etc., R. Co. v. Rushton, 
(Ind. A.) 148 NE 337; Borough v. Min- 
neapolis, ete., R. Co., 198 Iowa 130, 
197 NW 312; Big Sandy, etc., R. Co. 
v. Blair, 224 Ky. 367, 6 SW (2d) 453; 
Chesapeake, tC, PE. Co. v. Hogg, 177 
Ky. 425, 197 sw 840; Louisville, etc., 
R. Co. v. Engleman, 135 Ky. 515, 122 
SW 833, 21 AnnCas 565; Chesapeake, 
etc., R. Co. v. Picklesimer, f3p-. Ky. 


514, 122 SW 822; Chesapeake, ete., R. 


or too broad;®* and they must be in conformity with 
the evidence,®? and with the pleadings and issues.°® 


Garrison v. St. Louis, ete., 5 


Co.’ v. Patrick, 135 Ky. 506, 122 SW 


820; ‘Adkisson v. Louisville, ete., R. 
Co., 110 SW.284, 33 KyL 204; Illinois 
Cent. R. Co. v. Coley, 121 Ky. 385, 89 
SW 234, 28 KyL 336, 1 LRANS 370; 
Gann v. Chicago, ete., R. Co., 319 Mo. 
214, 6 SW (2d) 39; Allen v. "Chicago, 
ete.,:R. Co., 313 Mo. 42, 281 SW 737; 
Weller v. Chicago, ete., R. Co., 164 
Mo. 180, 64 SW 141, 86 AmSR 592; 
Davis v. Pettitt, (Tex. Commn. A.) 
258 SW 1046 [rev (Civ. A.) 242 SW 
783];, O’Dair v. Missouri, etc., R. Co., 
14 Tex. Civ. A. 539, 38 SW 242; South- 
ern R. Co. v. Johnson, 143 SE 887, 151 
Va. 345, 146 SE 363; Norfolk, etc., R. 
Co. ¥. Munsell, 109 Va. 417, 64 SE 50. 
(4) Warning in kicking car. Brad- 
eid v. Payne, 111 Kan. 475, 207 P 


95. See cases infra this note.. 


[a] Instructions held not in con- 
formity with pleadings and issues as 
to: (1) Lookout. Missouri Pac. R. 
Co. v. Wright, 168 Ark. 259, 270 SW 
601; Chesapeake, etc., R. Co. v« Crews, 
118 Tenn. 52, 99 SW 3638. (2) ait tee 
Alabama Great Southern R. -Co 
Allison, 136 Ga. 586, 71 SE 800; Wa. 
bash R. Co, v. Stewart, 87 Ill. A. 446; 
Lydon v. New York, etc., Re Cas: 235 
Mass. 469, 126 NE 794; Lake Shore, 
etc., R; Co. v. Reynolds, 21: Oh. Cir. 
Cty "402, 11 Oh. Cir. Dec. 701; Lee v. 
Northwestern R. Co., 84 S. on 125, 65 
SE 1031; Freeman vy. Beers (Tex. 
Civ. A.) 144SWw 1016. 


[b] Instructions held y conformi- 
ty with pleadings and issues as to: 
(1) Lookout. Chesapeake, etc., R. Co. 
v. Boren, 202 Ky. 348, 259 Sw (fale 
Moore v. St. Louis, ete. 
A.) 267 SW 945. (2) Signals. Geor- 
gia, etc., R. Co. v. Nichols, 142 Ga. 13, 
82 SE 225; Chicago; jetc., tRewColiw 
Barnes, 68 Ind. A. 354, 119 NE 26; 
Chesapeake, ete., R. Co. v. Warnock, 
232 Ky. 40, 23 SW (2d) 558; Cald- 
well v. Payne, (Mo.) 246 SW 312 [cer- 
tiorari den 262 U. S. 743 mem, 43 SCt 
520 mem, 67 L. ed. 1210 mem]; Brown 
v. Chicago, etc., R. Co., 88 Nebr. 604, 
130 NW 265; Gregg v. Atlantic Coast 
Line R. Co., 137 S.C. 40; 184 SH) 912; 
Missouri, etc., RCo. Jackson, (Tex. 
Civ. A.) 88 Sw 406; O’Dair v. Mis- 
souri, etc., R. Co., 14’ Tex. Civ. A. 539, 
38 SW 242. 


[ec] Issue raised by evidence but 
not by pleadings is properly submit- 
ted to the jury. Missouri Pac. R. Co. 
v. Avant, 172 Ark. 584, 289 SW 759- (as 
to lookout) ; Harbert v. Atlanta, ete., 
Ri Coins 8. Cc. 537, 59 SE 644 (as to 
signals and lookout). : 


a Oe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2084-2088] 


They should not invade the province of the jury in 
An instruction substan- 
tially covered by another instruction may properly 


charging on the facts.°® 


be refused.®? 


[§ 2085] (5) Contributory Negligence*—(a) In 
General rules®® govern instructions in re- 
spect of contributory negligence in actions of the 


General. 


character under consideration.®® 


[§ 2086] (b) Necessity for Instructions—aa. In 
General rules? govern as to the necessity [§ 
of presenting issues to the consideration of the jury.” 


[§ 2087] bb. On Issues, Theories; and Defenses 
In accordance with gen- 
eral principles the duty of the court to submit to 
the jury and give instructions on any issue, theory, 


General. 


Supported by Evidence. 


RAILROADS 


slight.® 


[52 C.J.) 523 


applies to instruction with respect.to contributory 
negligence in actions against railroads for injuries 
at crossing’s,* and this is so, although the evidence be 


. 


Ignoring or excluding. Following general rules® 
instructions which ignore orexclude issues, theories, 
or defenses from the consideration of the jury are 


erroneous where there is any evidence which would 


or defense which the evidence tends to support*® 


96. See cases infra this note. 


{a] Instructions held erroneous as 
charge upon facts as to: (1) Lights. 
Riley v. Northern Pac. R. Co., 36 Mont. 
545, 93 P 948. (2) Lookout. Alabama 
Great Southern R. Co. v. Hardy, 131 
Ga. 238, 62 SE 71. (3) Signals. Tole- 
do, ete., .* Cot v. Cline, 135 Ill. 41, 
25 NE 846; Profit v. Chicago Great 
Western R. Co., 91 Mo. A. 369; Riley 
v. Northern Pac. R. Co., 36 Mont. 545, 
93 P 948; Brown v. Long Island R. 
Co. 129 App. Div. 649, 113 NYS 1090; 
Edwards v. Southern R. Co., 63 S. C. 
271, 41 SBE 458; Texas, ete, R. Co. v. 
Stoker, (Tex. Civ. A.) 103 SW 1183; 
Central Texas, etc., R. Co. v. Gibson, 
35 Tex, Civ. A. 66, 79 SW 351. 


{b] Instructions held not errone- 
ous: (1) As to lights. Chicago, etc., 
i Coy. Clay, bb ‘Tex. Civ. Ay 526, 119 
SW 730. (2) As to signals. Wide- 
man v. Hines, 117 S. C. 516, 109 SE 123. 
(3) As stating that certain proof is 
conclusive on the question of negli- 
gence as to signals. Baltimore, etc., 
i v. Young, 153 Ind. 163, 54 NE 

97. Houston, etc., R. Co. v. Rogers, 
ibe Lex. Ciys Av680,0.39 SW, LEb2: 
Hughes v. Chicago, ete., Hay COs 123 
Wis. 258, 99 NW 897. 


[a] Rule applied to instructions 
as to: (1) Lookout. Hughes v. Chi- 
cago, etc., R. Co., 122 Wis. 258, 99 NW 
897. (2) Signals. Houston, etc., R. 
Co. v. Rogers, 15 Tex. Civ. A. 680, 39 
SW 1112. 


98. See Trial [38 Cyc 1594 et seq]. 
See also Negligerice §§ 924-932. 


99. See infra §§ 2086-2096. 


1. See Trial [38 nes 1608]. 
also Negligence § 924 


2. See infra §§ 2087- 2089. 
3. See Trial [38 Cyc 1626 et seq]. 


4 U. S.—Chicago, etc., R. Co. v. 
Sellars, 5 F. (2d) 31. 


Cal.—Thomas v. Visalia Electric R. 
€o., 169 Cal. 658, 147 P 972. 


Ga.—Western, etc., R. Co. v. Thomp- 
son, 38 Ga. A, 599, 144 SE 831. 


Ind.—Indiana Union ‘Tract. Co. v. 
Myers, 47 Ind. A. 646, 93 NE 888. 


Ky.—Chesapeake, etc., R. Co. v. 
Warnock, 232 Ky. 340, 92 SW (2d) 
558; Chesapeake, etc., R. Co. v. Ken- 
nard, 222 Ris 116, 300 SW 335; Lou- 
isville, etc., Co. v. Hulette, 171 Ky. 
500, 188 SW ies: Logan v. Kentucky 
Tract. etc;,, Co.,7158) Ky. 473; 7164 SW 
326. 

Mo.—Peppers . St. Louis-San 
Francisco R. Co., "316 Mo. 1104, 295 
SW 757. 

Tex.—Southern Tract. Co. v. Kirk- 
sey, (Civ. A.) 222 SW 702; Texas Mid- 
land». Co. v. McKissack, (Civ. A.) 
152 SW 815. 


See 


(Mo. 


[a] Rule applied.—(1) In an ac- 
tion for personal injuries suffered 
while driving over defendant’s tracks 
at their intersection with a highway, 
as the result of the overturning and 
collapse of the vehicle, where plaintiff 
claimed that the accident was the re- 
sult of ‘defendant’s negligence in not 
properly maintaining the crossing and 
the approaches thereto, and defendant 
contended that it was the result ei- 
ther of reckless driving or of a defect 
in the vehicle, but, having no eyewit- 
nesses either to the accident or to the 
condition of the vehicle, introduced 
evidence that many other people had 
driven across the tracks before and 
immediately after the accident with- 
out any difficulty in so doing, for the 
purpose of inferentially establishing 
its theory of the case, it is entitled 
to have proper instructions given to 
the jury covering its theory of the 
case, and the inferences legitimately 
arising from such evidence. Thomas 
v. Visalia Electric R. Co., 169 Cal. 658, 
147 P 972. (2) Where, in an action 
for the loss of a team, there was evi- 
dence that the driver left the team 
unhitched on the street leading to the 
crossing, that it started to run toward 
the crossing, that the fireman_ first 
saw the team as it approached fifty or 
sixty feet from the crossing and 
called the attention of the engineer 
to. it, and that he immediately applied 
the emergency brakes, but could not 
avoid striking the team, the refusal 
to submit the issue of contributory 
negligence based on leaving the team 
unhitched was erroneous. Texas Mid- 
land R. Co. v. McKissack, (Tex. Civ. 
A.) 152 SW 815. 


5. Spain v. St. Louis, etc., R. Co., 
A.) 190 SW 358. 

6. See Trial [38 Cyc 1632]. 

7. Evans v. Erie R. Co., 213 Fed. 
129, 129 CCA 375; North Chicago St. 
R. Co. v. Cossar, 203 Ill. 608, 68 NE 
$8" hranzl vy. St... Louis) ete.) Ri'Co.; 
219 Il. A. 558; Missouri, etel, (Rs/Ca: 
Ve burk; Clex Civ. A)) 146 SW 600; 
Southern R. Co. v. Mason, iia Va. 256, 
89 SE 225; Southern R. ‘Co. 
brough, 107 Va. 733, 60 SE 58. 


[a] hus (1) it is improper to give 
an instruction which limits the ques- 
tion of due care to the conduct of 
plaintiff at the time of the injury 
regardless of his conduct in placing 
himself in a _ position of danger. 
North Chicago St. R. Co. v. Cossar, 203 
Ill. 608, 68 NE 88. (2) Where con- 
tr ibutory negligence of decedent was 
relied on, a charge authorizing a re- 
covery unless the injury to decedent 
was caused by his own fault was er- 
roneous, because it omitted the fact 
that if decedent was only partially in 
fault and that fault contributed to his 
injury, there could be no recovery. 
Southern R. Co. v. Hansbrough, 107 
Va. 7335 60 SE 58. 


*By WILLIAM A. MARTIN (§§ 2085-2104), 


Hans- 


warrant submission thereof to the jury.’ 
2088] cc. On Request. 
general principles,® when requested instructions with 
respect to contributory negligence correctly state the 
law and are warranted by the pleadings and evidence, 
it is the duty of the court to give them,® and error 
to refuse them,!® unless embraced in or covered by 


In accordance with 


2 See Trial [88 Cyc 1708 et sea]. 


9. Fitch v. New York Cent. R. Co., 
233 N. Y. 356, 185 NE 598; Baltimore, 
etec., KR. Coy. "Heck, 117 Oh. St. 147, 157 
NE "485; Wheeling, gies R. Co. v. Par- 
ker, 29 Oh. Cir. Ct. 


[a] Inapt saa ALL NY instruc- 
tion as to the due care of deceased, 
which announces the rule to be that 
he was required to exercise ordinary 
care for his own safety while ap- 
proaching the crossing, immediately 
prior to the injury, and while he was 
on such crossing, should not be re- 
fused, although inaptly worded, as it 
sufficiently states that it was the duty 
of deceased to exercise ordinary 
care for his own safety at the time 
he was approaching the crossing, and 
while he was on the crossing, at the 
time of and immediately before the 


injury. Marshall v. Illinois Cent. R. 
Co., 207 Ill. A. 619 
10. Ga.—Western, ete., Com ve 


R. 
Thompson, 38 Ga. A. 599, 144 SE 831. 
gore -—Ohlwein v. Osborne, 176 Ill. A. 


Ind.—Baltimore, etc., R. Co. v. Man- 
gus, 74 Ind. A. 373, 126 NE 863. 

lowa.—Langham v. Chicago, etc., R. 
Co., 201 Iowa 897, 208 NW 356. 


Kan.—St. Louis, ete, R. Co. v. 
Brock, 64 Kan. 90, 67 P P 538. 

Ky.—Chesapeake, etc., R. Co. v. 
Warnock, 150 Ky. 74, 150 SW 29. 

Miss.—Columbus, ete., R. Co. v. Bu- 


ford, 150 Miss. 832, 116 S 817, 
N. Y.—Hatch v. Lake Shore, etce., 


R. Co., 159 App. Div. 596, 145 NYS 
781; Lennon v. New York ’Cent., etc., 
R. Co., 65 Hun 578, 20 NYS 557. 
Oh.—Cleveland, etc., R. Co. v. Ter- 
ry, 8 Oh. St. 570. 
Okl.—Thrasher vy. St. Louis, etc., 
R.+Co.,, 86 Ok. 88, 2068P 212. 


Tore Buchanan v. Missouri, etce., 
RR. Cox, 48.Tex,, Civ, Al 299. 107 Siw 
bo23 Galveston, etc., R. Co, v. Simon, 
(Civ. A.) 54 SW 309; Houston, ete., 
R. Co. v. Sloan, (Civ. A.) 32 Sw 85; 
Gulf; sete: Gos Fv. Hamilton, (Civ. 
A.) 38 SW 906, 


[a] Thus, where defendant’s the- 
ory was that the gate was down, and 
that decedent went under it and was 
struck by the train, and there was 
evidence to sustain it, the refusal of 
a charge that if the gate was down, 
and decedent went upon the tracks 
underneath it, and in so doing failed 
to exercise due care, and in conse- 
quence thereof was struck by an en- 
gine and killed, plaintiff could not 
recover was error, although abstract 
charges, stating the general princi- 
ple that the exercise of ordinary care 
by decedent was necessary to a re- 
covery, were given. Carlin v. Grand 
Trunk Western R. Co., 248 Ill. 64, 90 
NE 201, 184 AmSR 354. 


524 [52 C.J.] 


other instructions given. 


negative testimony that they were 


il. Ark.—St. Louis, ete., R. Co. v. 
Dillard, 78 Ark. 520, 94 SW 671. 


Towa.—Selensky v. Chicago Great 
Western R. Co., 120 Iowa 113, 94 NW 
272; Andrews v. Mason City, UG. EY. 
Co., 77 Iowa 669, 42 NW 5 


Ky.—Chesapeake, ete o Coty: 
Wilson, 102 SW 810, 31 Kyl 500. 


Mo.—Erickson v. Kansas City, etce., 
R. Ca,, 171 Mo, 647, 71 SW 1022. 


N. Y.—Puff v. Lehigh Valley R. 
Co., 71 Hun 577, 24 NYS 1068; Scott 
v. Pennsylvania R. Co., 9 NYS 189 
{rev on other grounds 130 N. Y. 679, 
29 ee 289]. 

C.—Mayes v. Southern R. Co., 
119. N.C. 758, 26 SE 148, 


Tex.—St. Louis Southwestern R. 
Co. v. Elledge, (Civ. A.) 93 SW 499. 


Va.—Southern R. Co. v. Stockdon, 
106 Va. 693, 56 SE 713. 


Wis.—Hughes v. Chicago, ete, R. 
Co., 126 Wis. 525, 106 NW 526. 


{a] Thus (1) refusal to instruct 
that plaintiff could not recover if his 
negligence contributed to the acci- 
dent, even if defendant was negli- 
gent, was not error, where this issue 
was covered by a given instruction 
that, if plaintiff's negligence con- 
tributed to any extent to his injury, 
The could not recover. Southern R. 
Co. v. Stockdon, 106 Va. 6938, 56 SH 
713. (2) Where it was shown that a 
pile of dirt obstructed the view of 
the tracks from the crossing, it was 
not error to refuse to instruct that it 
was the duty of intestate to exercise 
care commensurate with the in- 
creased danger, where it had already 
instructed that it was her duty to 
look and listen before going upon the 
track. Chesapeake, ete., R. Co. v. 
Wilson, 102 SW 810, 31 KyL 500. 


12. Ala.—Louisville, etc., R. Co. v. 
Rush, 22 Ala. A. 195, 114 S 21. 


Cal—Johnson v. Center, 4 Cal. A. 
616; 88, Po 72%. 


Ga.-—Western, etc., R. Co. v. Reed, 
35 Ga. A, 538, 134 SE 134. 


Kan.—Angell v. Chicago, etc, R. 
Co., 97 Kan. 688, 156 P 763, 98 Kan. 
a} POW UPL 6 


Hi williams v. sacar a etc., 
R. “Go. 82 N. H. 258, 132 A 68 


Tex.—Galveston, ete, R. at 
Walker, 48 Tex. Civ. AL 52, 106° sw 
705. 

Va.—Chesapeake, etc., R. Co. v. 
Meyer, 150 Va. 656, 143 SE 478. 
And see Trial [38 Cyc 1707]. 

[a] Rule applied.—(1) Where 
the evidence showed that a watch- 
man at defendant’s crossing where 
decedent was killed shouted to her 
to cross, and was sufficient to war- 
rant the conclusion that she was act- 
ing upon his invitation when killed, 
a requested charge that it was w'‘holly 


‘immaterial as bearing on defendant’s 


negligence whether the watchman 
invited her to cross was_ properly 
refused. Galveston, ete, R. Co. v. 
Walker, 48 Tex. Civ. 52, 106 SW 
705. (2) Where, the evidence showed 
that the engineer in charge of the 
train saw that the traveler was in a 
place of danger in time to have 


And a request for in- 
structions, which is erroneous either in whole or in 
part, may properly be refused,!? or the court may 
modify the erroneous request for instructions so as 
to state the law correctly and give them in charge 
to the jury in their modified form.t® 

[$ 2089] dd, Cautionary Instructions. Under the 
general rule in some jurisdictions,1* where there is 
positive evidence that signals were given and only 
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of evidence.1° 


not given, it is 


avoided the accident by the use of 
the appliances at his command, the 
refusal to charge that, where there 
has been mutual negligence, and the 
negligence of each contributed to the 
injury, no recovery could be had was 
proper, for, if given without qualifi- 
cation, it would confuse the jury. 
een v. Center, 4 Cal. A. 616, 88 P 


13. Louisiana, etc., R. Co. v. Rat- 
cliffe, 88 Ark, 524, 115 SW 396; Balti- 
more, ;ete.; Ri Cor ve, turner, 152 Md. 
216, 136 A 609; Douglass ¥. South- 
ern (Rif ' Con) 82 eS Co UL, C2 SRieL be O3 
SE 5; Norfolk, ete., R. Co. v. Over- 
ton, 111 Va. 716, 69 SE 1060. 


[a] Rule applied.—(1) A request- 
ed charge that the principle that the 
person placed in a position of sud- 
den peril by the negligence of a rail- 
road is not guilty of contributory 
negligence unless he acts recklessly 
or heedlessly has no application to 
travelers at a railroad crossing, and 
that the rule of sudden peril does 
not obtain or apply where the danger 
is one incident to the place, its use 
or surroundings, or such danger is 
not sudden peril within’ the meaning 
of the law, is properly modified by 
stating that a traveler cannot invoke 
that doctrine if he ‘has been guilty of 
negligence in entering upon. the 
crossing without taking the neces- 
sary precautions to ascertain wheth- 
er or not the train was going or com- 
ing. Douglass v. Southern R. Co., 
82S." Cle 71; (62 SHES. 6s Sb von ieC2) 
In an action for the death of a boy 
thirteen years old, an instruction bar- 
ring recovery if deceased failed to 
look and listen before attempting to 
cross the railroad track, if deceased 
was’ sufficiently intelligent to be 
guilty of contributory negligence, 
was properly modified by basing the 
effect of his failure to look and 
listen on the condition that ‘he was 
capable of knowing the danger of 
crossing the track on which trains 
were frequently passing, and that 
he failed to use that intelligence 
which his age, experience and ca- 
pacity indicated. Norfolk, ete., R. 
Rie Overton, 111 Va. 716, 69 SE 


14. See Trial [38 Cye 1739]. 

15. Missouri Pac. R. Co. v. Mof- 
fatt, 56 Kan. 667, 44 P 607; Missouri 
Paci Ri Coan Pierce, 39 Kan. 391, 18 
P 305 

16. ligen Trial [38 Cyc 1595]. See 
also Negligence § 925 et seq. 

17. See infra this section; and 
§§ 2091-2096. 

18. Ark.—St. Louis, etc., R. Co. v. 
Hichelman, 118 Ark. 36, 175 SW 388. 

Cal.—Tousley~ v. Pacific Electric 
Re Con 166) Cal maori aorta 3 du 


73 SE 734; Wrightsville, etc., 
v. Gornto, 129 Ga. 204, 58 SH 769; 
Western Union Tel. Co. v. Spencer, 
24 Ga. A. 471, 101 SE 198. 


Ill.— Chicago, ete., R. Co. .v. Har- 
wood, 80 Ill. 88; Marshall v. Illinois 
Central R. Co., 207 Ill. A. 619; 
rig. .v. Chicago, etc, (Rai©o., : 
A. 287; Chicago, etc., R. Co. v. Sack, 


Ri Co: 


Sabb ae 
tial, | eg 


[§§ 2088-2090 


the duty of the court, upon request, to call the atten- 
tion of the jury to the relative value of the two kinds 


[§ 2090] (c) Requisites and Sufficiency of In- 
structions—aa. In General. 
the requisites and sufficiency of instructions of the 
character under consideration.+* 
tory negligence is an issue in the case, the court 
should give instructions which clearly and correctly 
state the law relating thereto,1® including a correct 


General rules'® govern 


Where contribu- 


129 Ill. A. 58; Baltimore, etc., R. Co. 
v. Schell, 122 Ill. A. 346; Pittsburgh, 
pie R. Co. v. Fitzpatrick, 112 Ill. A. 


Ind.—Union Tract. Co. v. Ringer, 
155 NE 826; Terre Haute, ete., Tract. 
Co. v. Phillips, 191 Ind. 374, 132 NE 
740; Malott v. Hawkins, 159 Ind. 127, 
63 NE 308; Cleveland, ete, R. Co. 
v. Lynn, (A.) 83 NE 1135 [rev on 
other grounds 171 Ind. 589, 85 iy 
999, 86 NE 1017]; Chicago, etc., 
rir v. Turner, 33 Ind. A. 264, 69 Ni 


Iowa.—Bruggeman vy. Illinois Cent. 
R.-Co., 147 Iowa 187, 123 NW 1907, 
AnnCas1912B 876; Rietveld v. Wa-, 
pee R. Co., 129 Iowa 249, 105 NW 


Kan.—Whatley v. Chicago Great 


Western R. Co., 123 Kan. 187, 253 P 
1096. 


Ky.—Davis v. Davis, 195 Ky. be 
242 SW 870; ~ Southern Rs Co; 
Winchester, 105 SW 167, 32 Kyl 19. 


Md.—McAdoo v. State, 136 Md. 
452, 111 A 476. 


Miss.—New Orleans, etc., R. Co. v..- 
Mitchell, 52 Miss. 808. 


Mo.—Irwin v. St. Louis-San Fran- 
cisco R._Co., 30 SW_(2d) 56; Stookey 
v. St. Louis-San Francisco Re GoF 
209 Mo. A. 33, 236 SW 426. 

N. J.—Smith v. Erie R. Co., 7 N. 
J. Mise. 577, 146 A 590. 


N. Y.—Salter v. Utica, ete., R. Co., 
75 N. Y. 273 [rev 13 Hun 187]; Wis- 
niewski v. New York Cent. R. Co., 
228 App. Div. 27, 288 NYS 429. 


Y. C.—Morrow v. North Carolina 


rR. Co.,. 146 N. C. 14, 59 SE 158. 


Oh.—Scioto Valley R., etc., Co. v. 
Rutter, 112 Oh. St. 500, "147 NE 910; 
Baltimore, etc., R. Co. v. Kately; 12 
Oh, A. 16: Cincinnati, etc., R. Co. v. 
Levy, 8 Oh. Cir. Ct. N. S. 3538, 28 Oh. 
CinwCth 2s. : 


S. C.—Petrie v. Colnnhis. ete. R. 
Co., 29 S. C.-308, 7 SH\515 


Tex.—Davis v. Pettitt, (Commn. 
A.) 258 SW 1046 [rev (Civ. A.) 242 
SW 783]; Texas, etc., R. Co. v. Hil- 
gartner, (Civ. A.) 149 SW 1091; St. 
Louis Southwestern R. Co. v. Cam- 
bron, 62 Tex. Civ. A. 465, 131 SW 
1130; Texas, etc., R. Co. v. Huber, 33 
Tex. Civ. A. 75, 75 SW 547. 


Va.—Norfolk Southern R. Co. v. 
Banks, 141 Va. 715, 126 SE, 662. 


[a] Instructions held not errone- 
ous.—(1) Im ean action by husband 
and wife for injuries to the wife and 
her automobile in a crossing colli- 
sion, a requested special issue wheth- 
er a reasonably prudent person in the 
exercise of ordinary care under the 
same circumstances would have driv- 
en across the track as did plaintiff 
wife correctly presented the issue of 
contributory negligence. Harrell v. 
St. Louis, etc., R. Co.,, (Tex. Commn. 
A.) 222 SW 221 [rev (Civ. A.) 194 
SW 971]. (2) In an action for dam- 
ages for personal injuries to an auto- 
mobile truck driver in a crossing ac- 
cident, an instruction which author- 
izes a verdict for plaintiff if he was 
in the exercise of due care “at the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2090] 


statement of the standard of care required on the part 
of the person injured;?® and an instruction is errone- 
ous which imposes on plaintiff either too high?® or too 


time of the injury,’ is not objection- 
able as limiting him to due care at 
the exact instant of the collision. 
Bux v. Ilinois Cent. R. Co., 229 Il. 
A. 50. (3) Other instructions. Mis- 
souri Pac. R. Co. v. Havens, 156 Ark. 
108, 261 SW 381; St. Louis, etc., R. 
Co. v. Kimbrell, 117 Ark. 457, 174 SW 
1183; Tousley v. Pacific ‘Electrie R. 
SO, 106 Caly 457, 1372 P 3s. West- 
ern, etc., R. Co. v. Smith, 145 Ga. 276, 
88 ‘SB 983; Atlanta, ete., Rae 
Gardner, 122 Ga. 82, 49 SE 818; 

board Air-Line R. Co. v. Young, 
Ga. A. 4, 148 SE 757; Atlantic Coast 
Line R. Co. v. Locklear, 9 Ga. A. 344, 


W1 SE 683; Chicago, etc, R. Co. v. 
Powler, 138 Dl: A. 352; ‘“Guion.’ v. 
Terre Haute, etc., Tract. Co., 82 Ind. 


A. 458, 143 NE 20; McAdoo v. Seuss 
136 Md. 452, 111 A 476; Herrell v. 

* Louis-San Francisco R. Co., (Mo.) we 
SW (2d) 481; Bachman v. Quincy, 


BEE. WE. Co., 310 Mo. 48, 274 SW. 764; 
Torrance v. Pryor, (Mo.) 210 SW 
430: ‘Smith .v; Erie R. .Co., 7 N.. J. 


Misc. 577, 146 A 590; Wilds v. Hud- 
son River R: Co., 24 N. Y. 430, 23 
HowPr 492 [rev 33 Barb. 503]; Pul- 
cino v. Long Island R. Co.,.125 App. 
Div. 629, 109 NYS 1076 [aff 194 N. Y. 
526 mem, 87 NE 1126 mem]; Plyler 
wesoutherm: RF. Co., 185 Ne C3575 17 
SE 297; Petrie v. Columbia, etc., R. 
o:, 29S, €..303, 7 SH 5155) St. Louis 
Southwestern R. Co. v. Matthews, 
(Tex. Civ. A.) 164 SW 1092; Missouri, 
ete., R. Co. v. Gillenwater, (Tex. Civ. 
A.) 146 SW 589; St. Louis South- 
western R. Co. v. Pool, (Tex. Civ. A.) 
1385 SW 641. See Whatley v. Chica- 
go Great Western R. Co., 123 Kan. 
187, 253 P 1096 (instruction relating 
to mistaking signal by person in- 
jured); Barksdale v. Southern R. Co., 
199 Ky. 592, 251 SW 656 (instruction 
relating to care required of occupant 
of vehicle drawn by another); St. 
Louis-Southwestern R. Co. v. Evans, 
(Tex. Civ. A.) 166 SW 702 (instruc- 
tion relating to reliance on represen- 
tations of employee). 


[b] Instruction held not errone- 
ous as limiting inquiry to the precise 
moment when the person injured was 
struck by the train and not taking 
into consideration his approach to 
the crossing. Chicago, ete., R. Co. v. 
Corson, 198 Ill. 98, 64 NE 739 [aff 
107 A] 1151s) ‘Cleveland, Jete. Rk: 
‘Co. v. Keenan, 190 Ill. 217, 60 NE 107 
[aff 92 Ill. A. 430]; McNulta v. Lock- 
ridge, 137 Ill. 270, 27 NE 452, 31 AmSR 
362 [aff 32 Ill. A. 86]. 


19. Louisville, ete, R. Co. v. 
Parks, 154 dy. 269, - 257 \SW'--27; 
‘Southern R. Co. v. Winchester, 127 
Ky. 144, 105 SW 167, 32 KyL 19; 
Rothwell v. New York, etc., R. Co., 
223 Mass. 550, 112 NE 231. 

[a] Instruction held erroneous. 


-— (1) An instruction as to the acci- 
dent’s having been occasioned by 
“defective brakes or any machinery 
used in operating said train,’ such 
cause of the accident not having been 
pleaded or proved, and advising find- 
ing for plaintiff, unless plaintiff was 
“grossly negligent.” 
25 Ariz. 65, 213 P 395 (plaintiff’s re- 
covery being defeated by his negli- 
gence, if he failed to exercise the 
eare of an ordinarily prudent man 
under the circumstances). (2) An 
instruction which required that if 
plaintiff could see that the train was 
in motion, and could ‘have avoided 
the accident, then he was negligent. 
Willoughby v, Chicago, etc., Co;, 
37 Iowa 432 (as requiring more than 
ordinary care on plaintiff's part). (3) 
"That if deceased, by the exercise of 


ordinary care for his own safety, | 


-could have seen the approaching 
truin “in time to have prevented the 


Hines v. Gale, | 
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accident,” then plaintiff could not 
recover.” Carlin v. Michigan Cent. 
R. Co., 189 Ill. A. 28 (as it required 


deceased to exercise more than ordi- 
nary care to prevent the accident). 
(4) That, in order for plaintiff to re- 
cover, it is necessary that at the time 
of his death decedent was in the ex- 
ercise of ordinary care for' his own 
personal safety, and the other in- 
structions of the court must be con- 
sidered and construed by the jury in 
connection with this instruction, and, 
if the jury believe from the evidence 


that the statements ‘herein recited 
are true, a verdict should be ren- 
dered in favor of plaintiff... Weber 
ValOhicdao) “etch aCo; 4 can amAs 


550 (as limiting too closely the time 
within which deceased must have 
been in the exercise of ordinary care 
for his own safety). (5) That, 
where a crossing from its location is 
more than ordinarily dangerous, per- 
sons-using it are bound to use more 
than ordinary care in crossing it, 
proportionate to the danger. Gehrig 
ve. Chicazro, ete Re Co. 20) Wise Ay 
287 (as ordinary care is all that a 
person is required to use, and is 
such care as an ordinarily reasonable 
and prudent person would use under 
all the circumstances and conditions 
existing at the time or place which 
are, or ought to be, known to the 
party). (6) Other instructions. De 
Scheppers v. Chicago, etc., R. Co., 179 
Ill. A, 298; Kahl v. Chicago, etc, R. 
Co., 125 Tl. A. 294; Terre. Haute, 
ete, Tract: Co, v. Phillips, 191" Ina 
374, 132 NE 740. 


{b] Instructions held not errone- 
ous.—(1) In an action by a driver of 
a motor truck for injuries at a cross- 
ing, where the gates were raised, an 
instruction authorizing recovery if 
the jury found that plaintiff looked 
and listened and that he exercised the 
care and caution that an ordinarily 
prudent and careful person would 
exercise under the same or similar 
circumstances was correct, although 
he could not see or hear, by reason 
of obstruction. Moore v. Hines, 210 
Mo, A. 181, 241 SW 457. (2) Other 
instructions. Lake Hrie, etc.,.R. Co. 
v. Howarth, 73 Ind. A. 454, 124 NE 


687, 127 NE 804; Chicago, eter Ee 
Co. v. Barnes, 68 Ind. A. 354, aa8 
NE 26; Cleveland, eter, Ra Cos 


Federle, 50 Ind. A. 147, 98 NE 123: 


Cincinnati, etc... R. Co. Vv. Spears, 152 
Ky. 200, 153 SW 236, 

[ce] Willful negligence.—An _ in- 
struction that gross negligence is 


the absence of slight care, and if, 
at the time of a collision, deceased 
did not exercise slight care to avoid 
a collision and such. negligence con- 
tributed to his injury, plaintiff cannot 
recover, covers the proposition that 
willful "negligence on the part of de- 
ceased will be a defense in an action 
for willful failure to give statutory 
signals at crossings. Osteen  v. 
Southern R. Co., 76 S. C. 368, 57 SH 
196. 


20. Nashville, etc. Rows Co? | ave 
Ragan, 167 Ala. 277, 52 S 522. 


21. Bale v. Chicago Junction R. 
Co., 259 Ill. 476, 102 NE 808; Illinois 
Cent. R. Co. v. Moss, 142 Ky. 658, 134 
Sw 1122. 

22. See Trial [38 Cyc 1594 et seq]. 

23. Highland Ave., etc., R. Co. v. 
Sampson, 91 Ala. 560, 8 S 778. And 
see Trial [38 Cyc 1612]. 


24. Scott v. Pennsylvania R. Co., 
9 NYS 189 [rev on other grounds 130 
N. Y. 679 mem, 29 NE 289 mem]. 


a5. lake. brie) ere: 1 R: Con ve 
Moore; bl Inds Ay "120; 97 INE 203); 
Norton v. Davis, (Mo. A.) 265 SW 


low?! a degree of care. 
ciples,?? instructions given must not be abstract,?* 
abstruse,?* confused,?° or misleading,?® conflicting,?* 
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Also in accordance with prin- 


107; Chesapeake, etc Co 
Crews, 118 Tenn. 52, 99 "swe 368. 
see Trial [388 Cyc 1602]. 


26. See cases infra this note; and 
Trial [88 Cyc 1602]. 


[a] Instructions held misleading. 
—(1) An instruction, as authorizing 
the inference that, althoug‘h plaintiff 
was guilty of contributory negli- 
gence, he could recover if his act was 
anything less than foolhardy. Hinch- 
man vy. Pere Marquette R. Co., 136 
Mich. 341, 99 NW 277, 65 LRA 553. 
(2) An instruction, as to contributory 
negligence of a deaf person. Toledo, 
etc., R. Co. v. Hammett, 220 Ill. 9,.77 
NE 72 [rev 115 Ill. A. 268]. (3) An 
instruction, in failing to state the 
law of contributory negligence fully. 
Spencer vy. Illinois Cent. R. Co., 29 
Iowa 55. (4) An instruction that the 
driver of an automobile struck by 
cars at a-crossing had a right to 
presume that there was no danger, 
if ‘he did not see the flagman, in view 
of the evidence that frequently a 
flagman was placed at the crossing. 
Central of Georgia R. Co. v. Porter, 207 
Ala. 417, 983 S 394. (5) An instruc- 
tion that persons crossing, know- 
ing that they are absolutely sure te 
be injured, assume the risk, is erro- 
neous as liable to mislead the jury 
to believe that any danger of a less 
degree, although known, would not 
make them guilty of contributory 
negligence. Cincinnati, ete., R. Co. 
vi Taylor: 27 Ohe Cir: ChvisTca2c6) 
Other instructions. Chicago, etec., R. 
Co. v. Coggins, 212 Ill. 369, 72 NE 
376; Chicago, etc., R. Co. v. Hininger, 
L461 VT OR 29 NE 196; Lamarre v. 
Cleveland, ‘etc., Ro.Cey 217 Ill. A. 296; 
Gehrig v. Chicago, etc., Re Con 201 
Ill. A. 287; Baltimore, etc., R. Co. v. 
Schell, 122 Ill. A. 346; "Michigan Cent. 
R. Co. v. Kosmowski, 70 Ind. A. 145, 
121 NE 665; Chicago; ete.,. R.7 Co. wW- 
Neizgodski, 66 Ind. A. eee 118 NE 
559; Louisville, ete., COLge Nn: 
Thompson, 217 Ky. 21, ’osg Sw 761. 


{b] Instructions held not mis- 
leading.—(1) An instruction, as to 
contributory negligence of boy six- 
teen years old. Cleveland, etc., R. 


O,mnve 
And 


Co. v. Wuest, 40 Ind. A. 693, 82 NE 
986, 41 Ind. A. 210, 88 NE 620. (2) 
Other instructions. Louisville, etc., 


R. Co. v. Cunningham Hardware Co., 
218 Ala. 252, 104 S 433; Atlanta, etc., 
REVCosavs Gardner, 122 Ga, 82, 49 SE 
818; Chicag’o, ete., R. Co. v. Pearson, 
184 Ill. 386, 56 NE 633 {aff 82 Ill, A. 
605]; Chicago, etc., R. Co. v. Jamie- 
son, 112 Ill, A. 69: New York, etce.. 
b Shields, 185 Ind. 704, 112 
NE 762; Cleveland, RCo: v. 
Schneider, 40 Ind. A. 
Cleveland, etc., R. Co. v. Penketh, 27 
Ind. A. 210, 60 NE 1095; Rademach- 
er v. Detroit, ete., R. Co., 158 Mich. 
552, 123 NW 45; Gulf, etc., R. Co. v. 
Box, 81 Tex. 670; 17 SW 375; Texas, 
ete, RR. Co. vy. Carr, ClexmCiy, Al )iet2 
ow 126 [rev on other grounds 43 SW 


a7. St. Louis, ,ete., "RCo: 
Chamberlain, 105 Ark. 180, 150 sw 
157; Southern R. CoOlAN- Hansbrough, 


107 Va. 733, 60 SE 58. 
[38 Cyc 1604]. 


[a] Instruction held not conflict- 
ing.—An instruction, in an action 
against a railway for injuries re- 
ceived at a crossing within the limits 
of a town, charged that plaintiff in 
approaching the crossing had the 
right to assume that defendant 
would obey the speed ordinance of 
the town, and, if they believed that 
the train was running at a greater 
rate of speed than allowed by the 
ordinance, they might consider the 
fact, along with the other circum- 


And see Trial 
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indefinite,?* or argumentative,?° and must not assume 
the existence of facts unsupported by any evidence,*? 
or ignore or exclude evidence from the considera- 
tion of the jury,*! or place the burden of proof on 


the wrong party.°? 


[§ 2091] bb. Applicability to Pleadings and Evi- 


stances of the case, in determining 
whether plaintiff was guilty of con- 
tributory negligence, was not in con- 
flict with one which charged the 
jury that the running of the train at 
a greater rate of speed than was al- 
lowed by the ordinance of the town 
in itself was not negligence which 
would render defendant liable. 
Southern. R. Co. v. Stockdon, 106 Va. 
ae 56 SE 7138. 


Evans v. Brie R. Co., 213 Fed. 
123. 129 CCA 375; Pittsburgh, etc., 
R. Co. v. Broderick, 56 Ind. A. 58, 102 
NE 887. And see Trial [38 Cyc 1598]. 


29. Pittsburg, etc., R. Co. v. Ban- 
fill, 206 Ill. 553, 69 NE 499; Toledo, 
Steg an. CO. cv... Cline, 135. Tle” 424i 525 
NE 846; Studer v. Chicago, ete., R. 
Co., 186 Ill. A. 110; Riley v. North- 
ern Pac. R. Co., 36 Mont. 545, 93 P 
948. And see Trial [38 Cyc 1600]. 


30. Palmer v. New York Cent., 
etc., R. Co., 5 NYSt 436 [aff 112 N.Y. 
234, 19 NE 678]; Bracken v.:. Penn- 
sylvania ‘R: Co.,.32 Pa. Super: 22. 
And see Trial [88 Cyc 1671]. 


31. Kahl v. Chicago, etc., R. Co., 
125 Ill. A. 294; Southern R. Co. v. 
Stockdon, 106 Va. 693, 56 SE 713. 
And see Trial [38 Cyc 1627]. 


fa] Rule applied.—In an action 
for injuries received at a railway 
crossing where a watchman. was sta- 
tioned, defendant asked an instruc- 
tion that it was plaintiff's duty to 
approach the crossing at such a gait 
that he could stop if warned of an 
approaching train. The instruction, 
as amended and given, told the jury 
that plaintiff should have approached 
the crossing at such a gait that he 
could stop if warned in time of an 
approaching train, and, if he did not 
do so, he could not recover. It was 
held not error to refuse to give the 
instruction as offered, and in giving 
it as amended, since the instruction 
as asked ignored the fact that a 
watchman was kept at the crossing 
to give warning of approaching 
trains. Southern R. Co. v. Stockdon, 
106 Va. 693, 56 SE 713. 


32. Williams v. Pennsylvania R. 
o., 235 Ill. A. 49, And see Trial [38 
Cye 1749]. 

{a] Instructions held not errone- 


cus.—Boyer v. Northwestern Elevat- 
ed R. Co., 174 Ill. A. 161; Gorman v. 
St. Louis Merchants’ Bridge Termi- 
nal R. Co:, (Mo.)'28 SW (2d) 1023; 
Peppers v. St. Louis-San Francisco 


R. Co., 316 Mo. 1104, 295 SW 757. 
33. See Trial [38 Cyc 1610]. 
34. Ili—Latham v. 


Cleveland, 
ete:, R. Co., 179 Ill. A. 324. 


Ky.—Thurman v. Kentucky Tract., 
ete., Co., 218 Ky. 594, 291 SW. 1037; 
Bauer v. Illinois Cent. R. Co., 156 Ky. 
183, 160 SW 933. 


Mich.—Grenell v. Michigan Cent. 
R. Co., 124 Mich. 141, 82 NW 843. 


Miss.—Hines v. McCullers, 121 
Miss. 666, 83 S 734. 

Mo.—Smith y. St. Louis-San Fran- 
cisco R. Co., 9 SW (2d) 939; Moeller 
v. Missouri Pac. R. Co., (A.) 272 SW 
990; Crossin v. Chicago Great West- 
ern R. Co., (A.) 180 SW 454. 


Tex.—Galveston, etc., R. Co. v. Fry, 
37 Tex. ay A. 552, 84 "Sw 664; Gulf, 
Cte. A: OLN Letsch, (Civ. A.) 5B 
SW 584 «Sie 56 SW 1134] (held er- 
roneous). 
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dence. 


evidence.?° 


[a] Thus, where it is not alleged 
that the driver was unskillful and 
the accident resulted therefrom, but 
only that he was negligent in not 
driving the horse away from the en- 
gine, an instruction for defendant 
on the ground of unskillfulness is 
properly refused. St. Louis, etce., R. 
Co. v. Freedman, 18 Tex. Civ. A. 553, 
46 SW. 104. 


35. Ark.—Chicago, LCs aereoo. 
Hamilton, 92 Ark. 400, 123 SW 379, 


D. C.—Baltimore, ete., R. Co. v. 
Adams, 10 App. 97 (special ore, 

Ind.—Lake Erie, etc, R. Co. 
Douglas, 71 Ind. A. 567, 125 NE “474, 


Iowa.—Anderson v. U. S. Railroad 
Administration, 203 Iowa 715, 211 
NW 872; Snakenberg v. Minneapolis, 
ace R. Co., 194 Iowa 215, 188 NW 
35 


Kan.—Wichita, ete, R. Co. v. 
Cook, 7 Kan. A. 599, 52 P 456. 


Ky.—Louisville, etc., R. Co. v. Al- 
len, 153 Ky. 252, 154 Lee ane 

Md.—Baltimore, et R. Vv. 
Turner, 152 Md. "216, “136 A 609. 

Mo.—Irwin v. St. Louis-San Fran- 
cisco R. Co., 30 SW (2d) 56; Kenney 
va Hannibal, ete., R. Co., 105 Mo. 270, 
15 SW 983, 16 SW 837; Moeller v. 
Missouri Pac. Rm: Cos, (A.) 272 SW 
990. 

Mont.—Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 

N. Y.—Cunningham y. Erie R 
137 App. Div. 506; 121 NYS 706. 

Oh.—Robinson vy. Pennsylvania R. 
Co., 117 Oh. St. 48, 158 NE 83, 


Pa.—Bracken v. Pennsylvania R. 
Co., 32 Pa. Super. 22. 

S. C.—Lorenzo v. Atlantic Coast 
Line R. Co., 101 S. C. 409, 85 SE 964. 


NCO 


Tenn.—Illinois Cent. R. Co. v. 
Toombs, 6 Tenn. Civ. A. 293. 
Tex.—International, ete., R. Co. v. 


Dyer, 76 Tex. 156, 13 ‘SW 377; South- 
ern Tract. Co.-v. Gee, (Civ. A.) 198 
SW 992; Paris, etc., R. Co. v. Calvin, 
(Gin: A.) 103 Sw 428 [aff 101 Tex. 
291, 106 SW 879]; El Paso, etc. R. 
Co. v. Campbell, 45 Tex. Civ. A. 231, 


100 SW 170; Galveston, etc., R. Co. 
v. Murray, (Civ. A.) 99 Sw 144: Mis- 
souri, etc., Cow VeLUsiin, 26 Tex, 


R. 
Civ. ‘A. 370, 68 SW 1039. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874 


Va.—Chesapeake, > ete, R. Co. v. 
Meyer, 150 Va. 656, 148 SE 478; South- 
ern R. Co. v. Stockdon, 106 Va. 6938, 
56 SE 713. 


[a] Rule applied.—(1) In an ac- 
tion for damages to an automobile, 
where the only evidence tending to 
show negligence was evidence tend- 
ing to show failure to ring a bell or 
sound a_whistle, instructions for 
plaintiff driver should have confined 
the jury to such facts in determining 
whether or not defendant was negli- 
gent. Carroll v. Missouri Pac. R. Co., 
(Mo. A.) 229 SW 234. (2) Where the 
evidence showed that plaintiff’s in- 
testate did not know that the train 
was approaching until it was too 
late to avoid the accident, an instruc- 
tion was held not erroneous in failing 
to charge that deceased was not guilty 
of contributory negligence if in the 
exercise of ordinary care he believed 
that he could pass over the crossing 
in safety ahead of the passenger train, 
but was unable to do so because of 


In accordance with general principles,?* 
structions with respect to contributory negligence 
in actions for injuries at crossings must be confined, 
to the issues presented by the pleadings** and the 
However, it has been held that the court 
may charge on the issue of contributory negligence, 
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the negligent speed at which the train 
was being operated. Snakenberg v. 
Minneapolis, ete., R. Co., 194 Iowa 
215, 188 NW 935. (3) Where there 
was evidence that a watchman in- 
vited deceased to cross, and it was 
sufficient to warrant the conclusion 
that he was acting upon such invita- 
tion when killed, a requested charge 
that it was wholly immaterial as 
bearing on defendant’s negligence 
whether the watchman invited him 
to cross was rer refused. Gal- 
veston, etc., Co. v. Walker, 48 Tex. 
Civ. Amb2; 106 Sw 705. (4) Where 
there was nothing in the surroundings 
of the accident which decedent could 
construe as an invitation to cross the 
track and thereby lull him into the 
belief that he could safely do so, an 
instruction on the theory that dece- 
dent was without fault, and was con- 
fronted with a sudden danger brought 
about by the negligence of the com- 
pany, excusing him from the exer- 
cise of reasonable care, was not jus- 
tified by the evidence. Southern R. 
ree Hansbrough, 107 Va. 733, 60 


{b] Particular instructions held 
authorized by evidence.—(1) An in- 
struction on acts in sudden emergen- 
cy. Chesapeake, etc., R. Co. v. Crum, 
140 Va. 333, 125 SE 301.’ (2) Other in- 
structions. Missouri Pac. R. Co. v. 
Havens, 156 Ark. 108, 261 SW 31; An- 
tonian v. Southern Pac. Co., 9 Cal. A. 
718, 100 P 877; Chicago, etc., R. Co. 
v. Barnes, 68 Ind. A. 354, 119 NE 26; 
Thurman vy. Kentucky Tract., ete., Co., 
218 Ky. 594, 291 SW 1037; Louisville, 
etc., R. Co. v. Locker, 182 Ky. 578, 
206 SW 780; Miller v. Michigan Cent: 
R:. Co. 167 Mich. 21,132 NW 483; Sing 
v. St. Louis-San Francisco R. €ox 
(Mo.) 30 SW (2d) 37; Chicago, oe 
R. Co. v. Clay, 55, Tex: Cirv..A\ 626, 119 
SW 730. 


[c}]) Particular instructions held 
not authorized by evidence.— (1) 
Where plaintiff, a passenger in an au- 
tomobile. struck by a train, did not 
testify as to her own care, although 
the driver and another testified as to 
what they could see, an instruction 
that, if plaintiff was a guest without 
authority to control the .driver, and 
that before the time of the accident 
she was in the exercise of ordinary 
care for her own safety, then the 
negligence of the driver could not be 
imputed to her was erroneous, as per- 
mitting the jury to find that plaintiff 
exercised care without evidence that 
she did anything. Opp v. Pryor, 294 
Ill. 588, 128 NE 580. (2) Where it 
appeared that the gates were oper- 
ated only from 7 A. M. to 9 P. M. daily, 
that the accident occurred about mid- 
night, and that intestate was famil- 
iar with the location, having passed 
the crossing frequently both before 
and after 9 P. M., it was error to 
charge that, if ordinary prudence re- 
quired the operation of the gates at 
the time of the accident, the jury 
might consider that by not operating 
them ‘defendant invited travelers to 
go upon the track by reason of their 
being open, unless the intestate .had 
either actual or implied notice that 
the gates were not used after 9 
o’clock. Cunningham v. Erie R. Co., 
137 App. Div. 506, 121 NYS 706. (3) 
Other instructions. Simpson v. Louis- 
ville, etc., R. Co., 207 Ky. 623, 269 SW 
749; Garber vy. St. Louis Southwest- 
ern R. Co., (Tex. Civ. A.) 118 SW 857. 


{d] Instructions authorized by 


Sw ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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even though such issue is not presented by the plead- 
ings where the case is tried on the theory that the 


pleadings present such an issue.*® 


[§ 2092] ce. Invading Province of Jury. Since 
the existence of contributory negligence is a ques- 
tion of fact to be determined by the jury from all 
the circumstances in evidence,*? instructions are 
erroneous which state that certain facts do or do not 
constitute contributory negligence instead of leaving 
it to the jury to determine whether, under all the 
surrounding circumstances, a person injured was in [§ 
the exercise of ordinary care and prudence at the 


time of sustaining the injury.*® 


[§ 2093] dd. Construction and Operation. 
eral principles governing the construction and op- 
eration of instructions in civil actions*® apply to 


pleadings and evidence.—W here plain- 
tiff's petition alleged negligence in 
failure of the railway company to give 
warning, the defense being general 
‘denial, coupled with assignments of 
contributory negligence, and _ there 
was evidence that the crossing watch- 
man gave no warning, an instruction 
that, if in the absence of a warning 
by the watchman plaintiff's failure to 
exercise reasonable care directly con- 
tributed to the accident, there could 
be no recovery was not erroneous, as 
going beyond the pleading, and as 
not warranted by the evidence. Moel- 
ler v. Missouri Pac. R. Co., (Mo. A.) 
272 SW 990. 


36. Hoffman v. Southern R. Co., 84 
Cal. A. 337, 258 P 397. 

37. See supra § 2047. 

$8. Ark.—St. Louis, etc., R. Co. v. 


Carr, 94 Ark. 246, 126 SW 850. 


Cal.—Wilkinson v. San Francisco 
United R. Cos., 195 Cal, 185, 232 P 131. 


Ill.— Pittsburgh, etc., R. Co. v. Ban- 
fill} 206 Til. 553, 69 NE 499 [aff 107 
Tl Ae 2541; Pennsylvania Co. ev 
Frana, 112 Ill. 898; Chicago, etc., R. 
Co, v. Mueller, 44 Ill. A. 461; Chicago, 
etc., R. Co. v. Tilton, 26 Ill. A. 362; 
Garland v. Chicago, etc., R. Co., 8 Ti. 
AB wk, 

Ind.—Virgin v. Lake Hrie, etc., R. 
Co., 55 Ind. A. 216, 101 NE 500; Lake 
Shore, etc., R. Co. v. Anthony, 12 Ind. 
A. ace, 38 NE 831. 


y.—Louisville, etc., R. Co. v. Clark, 
108 i 571, 49 Sw 323, 20 KyL 1375. 


Mo.—Smith v. St. Louis-San Fran- 
eiseo R. Co., 9 SW (2d) 939; Boland 
v. St. Louis-San Francisco R. Co., 284 
SW 141. 

Nebr.—Geist v. Missouri 
Co., 62 Nebr. 309, 87 NW 43. 


N. Y.—DeLoge v. New York Cent. 
R. Co., 92 Hun 149, 36 NYS 697 [157 N. 
Y. 688 mem, 51 NE 1090 mem]. 


S. C.—Petrie v. Columbia, etc., R. 
Co., 29 S. C. 303, 7 SH 515. 


Tex.—Calhoun v. Gulf, etc., R. Co., 
84 Tex. 226,19 SW 341; International, 
etc., R. Co. Vv. Dyer, 76 Tex. 156, 13 SW 
377; Galveston, etc., R. Co. v. Porfert, 
72 Tex. 344, 10 SW 207; Missouri, etc., 
ths COV. Sisson, (Civ. BAS) 92 SW 271, 
(Civ. A.) 88 SW 371; Texas, etc., R. 
Co. v. Kirby, 1 Tex. A. Cas. § 564. 


Wis.—Abbot v. Dwinnell, 74 Wis. 
519, 48 NW 496. 

[a] Instructions held erroneous.— 
(1) That failure to use ordinary care 
and diligence in looking and listening 
for a train at a railroad crossing is 
in law a failure to use ordinary care 
for one’s own safety. Chicago, etc., 
R. Co. vy. Burton, 58 Tl. A. 69. (2) 
That, if the injuries were caused by 
the sewer pipe with which plaintiff's 
wagon was loaded falling from plain- 
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instructions with respect to contributory negligence 
in actions for injuries at railroad erossings.*° 


In- 


structions given must be construed as a whole,*! and 


instruction.+* 


if when so construed they properly state the law 
they are not subject to exception, although some par- 
ticular instruction or part thereof standing alone 
may be erroneous or misleading.*? 
general rule*® an instruction which is not a com- 
plete statement of the law may be cured by another 


And applying the 


2094] (d) Duty To Stop, Look, and Listen. 
General rules,*® including those stated above,*® apply 


to instructions as to the duty of persons injured to 


Gen- 


placed on the wagon in an unsafe or 
insecure position, where it would be 
likely to fall in passing over uneven 
or sloping places on such highway, 
then plaintiff could not recover, as de- 
claring as a matter of law that the 
acts hypothesized constituted contrib- 
utory negligence. Chicago, etc., R. 
Co. v. Gallion, 39 In‘d. A. 604, 80 NE 


547. (3) Other instructions. Chicago, 
ete., R. Costv.. Pollock;.195 Ti. 156, 
62 NE 831 [aff 93 Ill. A. 483]; Illi- 


nois Cent. R. Co. v. Griffin, 184 Ill. 9, 
56 NE} 337 [aff 84 Tll.. A. 152]; St. 
Louis, ete., R. Co. v. Pflugmacher, 9 
Ill, A. 300; Louisville, ete., R. Co. v. 
Clark, 49 SW 3238, 20 KyL 1375; Geist 
v. Missouri Pac. R. Co., 62 Nebr. 309, 
87 NW 43; DeLoge v. New York 
Cent., etc., R. Co., 92 Hun 149, 36 NYS 
697 [aff 157 N. Y. 688, 51 NE 1090}: 
Edwards v. Southern R. Co., 63 S. C. 
271, 41 SE 458; Missouri, etc., R. Co. 
v. Taff, 31 Tex. Civ. A. 657, 74 SW 89; 
St. Louis, ete., R. Co. v. Gill, (Tex. 
Civ. A.) 55 SW 386; Riviere v. Mis- 
ron etc., R. Co., (Tex. Civ. A.) 40 SW 


[b] Instruction held not erroneous. 
—Pennsylvania Co. v. White, 242 Fed. 
437, 155 OCA’ 213} Missouri, ete, R- 
Co. v. Oslin, 26 Tex. Civ. A. 370, 68 SW 
1039; Bower v. Chicago, etc., R. Co., 
61 Wis. 457, 21 NW 536. 


39. See Trial [38 Cyc 1777 et seq]. 


40. Union Tract. Co. v. Elmore, 66 
Ind. A. 95, 116 NE 837: Bauer v. Illi- 
nois Cent. R. Co., 156 Ky. 183, 160 SW 
933; and cases infra this section. 


[a] Particular instructions con- 
strued.—(1) An instruction on plain- 
tiff’s contributory negligence that, if 
the jury believed that plaintiff was 
not guilty of negligence contributing 
to his own injuries, then they should 
find for plaintiff, and that, if plaintiff's 
negligence contributed to his being 
struck and injured, the jury should 
find for defendant, was not objection- 
able as directing the jury to inquire 
whether or not plaintiff's negligence 
contributed to the occurrence, and if 
they found it did not to find for plain- 
tiff. El. Paso, etc., R. Co. v. .Camp- 
bell, 45 Tex. Civ. A. 231, 100 SW 170. 
(2) Where defendant’s contention was 
that, after crossing the track on the 
south side of the street, decedent 
started to walk north parallel with 
the track, an instruction that dece- 
dent, in crossing from her home on 
the south side of the street to her 
daughter’s on the north side of the 
street, had a right to use any part 
of the street,and any part of the 
track located within the street, and 
could not be charged with contribu- 
tory negligence in using such track 
within the limits of the street, mere- 
ly meant that the use of the track 
would not of itself be contributory 
negligence, and was not open to the 
objection that it told the jury that de- 


tiff's wagon on him and injuring him | ceased could not be charged with con- 


while he was crossing defendant’s 
track, and that the sewer pipe was 


tributory negligence in using the 
track within the limits of the street. 


stop, look, and listen before attempting to pass over 
a railroad crossing.*? 
issue, the court should specifically instruct the jury 


Where such question is in 


Cleveland, etc., R. Co. v. Lutz, 64 Ind. 
A. 668, 116 NE 429. 


41. See Trial [38 Cyc 1778 et seq]. 


42. Pittsburgh, etc., R. Co. v. Nich- 
ols, 78 Ind. A. 361, 130 NE 545; Cin- 
cinnati, ete., R. Co. v. Reed, 154 Ky. 
380, 157 SW 721; Spillane v. Missouri 
Pac. R. Gos, 135 Mo. 414, 37 SW 198, 
58 AmSR 580; Dickson y. Missouri 
Pac; R. Co., 104 Mo. 491, 16 SW 381; 
Coffee v. Chicago, etc., R. Co., 104 Tex. 
127, 1384 SW. 1174 [rev (Civ. A.) 126 
sw 638]; Galveston, ete., R. Co. v. 
West, (Tex. CivxAD.155 SW 343. 


[a] Rule applied.—(1) A charge 
that a traveler about to cross a rail- 
road is bound to use ordinary care, 
which concluded with the statement 
that he must exercise care conimen- 
surate with the danger, when taken 
in connection with another charge as 
to the duty to stop, look, and listen, 
is not open to attack on the ground 
that it did not inform the jury as to 
the duty, of the traveler to exercise 
care commensurate with the danger. 
Pittsburgh, etc., R. Co. vy. Nichols, 78 
Ind. A. 361, 130 NE 546. (2) Where 
there was evidence that the traveler 
was intoxicated, an instruction defin- 
ing ‘“‘ordinary care,” ignoring evidence 
of intoxication, and an instruction 
that if the traveler was so intoxicated 
as to be incapable of exercising prop- 
er care for his safety he could not 
recover, fairly submitted the issue of 
contributory negligence resulting 
from intoxication. Cincinnati, etec., R. 
Co. v. Reed, 154 Ky. 380, 157 SW 721. 


43. See Trial [38 Cyc 1785]. 


44. Johnson v. Center, 4 Cal. A. 616, 
88 P 727; Cleveland, etc., RerCovans 
Keenan, 190 Ill. 217, 60 NE 107. 


[a] Rule applied.—Where the evi- 
dence showed that the engineer saw 
that the traveler was in a place of 
danger in time to have avoided the 
accident, and the court charged that 
there could be no recovery for in- 
juries negligently inflicted on one per- 
son by another, where the injured per- 
son by his own Bees ence proximate- 
ly contributed to the injury, and could 
have avoided the injury by reasona- 
ble care, unless the employees in 
charge of the train wantonly so oper- 
ated it as to cause the collision, an 
instruction that, where both parties 
have been equally negligent, anid the 
negligence of each directly contribut- 
ed to cause the injury, no recovery 
could be had was not erroneous, al- 
though it was not a complete state- 
ment of the law, where in other in- 
structions the court fully protected 
defendant from any injury by reason 
of the incompleteness of the state- 
ment as to the law of contributory 
negligence. Johnson v, Center, 4 Cal. 
A. 616, 88 P 727. 


45. See Trial [38 Cye ae et seq]. 
See also Negligence §§ 92 32. 


46. See supra §§ 2078— Dias: 2085. 
47. See cases infra notes 48-69, 
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as to the injured person’s duty in stopping, looking, 
and listening before crossing,** correctly stating the 
And following the gen- 
eral rules®® instructions given on the subject should 


law applicable thereto.*° 


48. U. S.—Grand Trunk R. Co. v. 
Cobleigh, 78 Fed. 784, 24 CCA 342. 


Ala.—Central of Georgia R. Co. v. 
Graham, 220 Ala. 645, 127 S 213. 


Sr aR ata v. Osborne, 176 Ill. 
324, 


Iowa.—Gray v. Chicago, etc., R. Co., 
eS Iowa 1, 139 NW 934. 


Md.—Union R. Co. v. State, 72 Md. 
153, 19 A 449. 


Oh.—New York, etc, R. Co. 
Swartout, 14 Oh. Cir. Ct. 582, 6 On. 
Cir. Dec. 768, 


But see Richmond, ete., R. Co. v. 
Howard, 79 Ga. 44, 3 SE 426 (holding 
that it is not incumbent on the court 
to instruct the jury that it is the duty 
of one who attempts or intends to 
eross to use his senses of hearing and 
seeing before stepping on the track). 


[a] Specific character of instruc- 
tions.—(1) Defendant is entitled to 
have the jury® specifically instructed 
as to the duty of plaintiff under the 
circumstances to'look and listen for 
a train before attempting to cross 
the track (Grand Trunk R. Co. _v. 
Cobleigh, 78 Fed. 784, 24 CCA 342; Un- 
ion R. Co. v. State, 72 Md. 5 See LORIAS 
449), (2) especially when plaintift’s 
own testimony suggests that he may 
have been negligent in this respect; 
and a general charge that plaintiff 
was bound to act as a prudent man 
would do under the circumstances, 
leaving it for the jury to fix the stand- 
ard of prudence, is not’ sufficient 
(Grand Trunk R, Co. v. Cobleigh, su- 
pra). 

[b] Omission as to direction.—An 
instruction which states that it is the 
‘duty of a person &t a crossing to look 
and listen for approaching trains is 
not erroneous because of the omission 
to state the direction in which such 
person is required to look, especially 
where a more specific instruction is 
not asked by the complaining party. 
Union Pac. R. Co. v. Connolly, 77 Nebr: 
254, 109 NW 368. 

[ec] Where question of contribu- 
tory negligence depends on variety of 
circumstances from which different 
minds may arrive at different conclu- 
sions, an instruction should have spe- 
cial reference to all the circumstances 
of the case, and the charge should dis- 
tinctly point out what failure of the 
injured person in the duty of look- 
ing out for the train would render him 
prima facie guilty of such negligence 
as would prevent a recovery for an in- 
jury occasioned by the mere negli- 
gence or unskillfulness of the rail- 
road. employees, not amounting to 
willfulness on their part. Chicago, 
ete., R. Co. v. Dammrell, 81 Ill. 450; 
Bellefontaine R. Co. v. Snyder, 24 Oh. 
St. 670; Baltimore, etc., R. Co..v. Whit- 
taker, 24 Oh. St. 642; Cleveland, etc., 
R. Co. v. Crawford, 24 Oh. St. 631, 15 


AmR 633; Pittsburg, etc., R. Co. v. 
Kirckbaum, 24 Oh, St. 119. 

49. See cases supra note 48; and 
infra this note. 


[a] Degree of care.—(1) Instruc- 
tions which impose on plaintiff too 
high a degree of care should not be 
given (see supra § 2090 text and note 
19), and instructions are objectionable 
which state that it is ‘the duty of a 
traveler about to cross a railroad to 
ascertain “if possible’ the approach 
of a train (Monroe v. Chicago, etc., R. 
Co., 280 Mo. 488, 219 SW 68), (2) or 
that in approaching the crossing 
plaintiff must have used ordinary 
care, under all the circunistances, to 
stop, look, and listen at such reason- 
able places as would best enable him 
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to discover an approaching train 
(Bruggeman v. Illinois Cent. R. Co., 
147 Iowa 187, 1283 NW 1007, AnnCas 
1912B 876). (3) And in an action for 
death of one riding in an automobile, 
an instruction requiring a verdict for 
defendant if the driver “by looking 
eould have seen or listening could 
have heard the approaching train in 
time,”’ etc., might be construed to re- 
quire more than ordinary care, and 
was properly refused. McKerall v. 
St. Louis-San Francisco R. Co., (Mo. 
A‘) 257 SW 166. (4) Instructions 
held not to impose too high degree of 
care on plaintiff. Guion v. Terre 
Haute, etc., Tract. Co., 82 Ind. A. 458, 
143 NE 20; Belongy v. "Kewaunee, etc., 
R=Go;, 184 Wis. 374, 199 NW 384. 


[b] Instructions held erroneous.— 
(1) An instruction that plaintiff could 
not recover if he could have seen the 
train in time to have avoided the ac- 
cident by exercising ordinary care, 
and did not do so, was erroneous, since 
plaintiff was not necessarily negli- 
gent, because the danger might have 
been seen and avoided. Bruggeman 
v. Illincis Cent. R. Co., 147 Iowa 187, 
123 NW 1007, AnnCas1912B 876. (2) 
In an action for the death of a motor 
eyclist struck by cars on the main 
track of a crossing after having 
passed standing cars on passing 
track obstructing his view of the main 
track, an instruction that failure to 
stop, look, and listen is not negli- 
gence where the railroad has created 
conditions causing an ordinarily pru- 
‘dent person to refrain from exercis- 
ing such precautions was error, where 
the motor cyclist, after passing the 
standing cars, had a three-mile view 
of the main track, he being under ob- 
ligations to look and listen notwith- 
standing the obstruction. Young v. 
Southern Pac. Co., 182 Cal. 369, 190 
P 36. (3) Other instruetions. St. 
Louis, ete., R. Co. v. Hitt, 76 Ark. 227, 
88 SW 908, 990; Wilkinson v. San 
Francisco United R. Cos., 195 Cal. 185, 
232 P 131; Bosley v. Baltimore, etc., 
R. Co., 183 Ill. A. 639; Cleveland, etc., 
RR. Co. ve Lynn, 177 Ind. 3115 95 NE 
577, 98 NE 67 (obstructed view); Un- 
ion Tract. Co. v. Elmore, 66 Ind. A. 
95, 116 NE 8387; Atchison, etc., R. Co. 
v. Baker, (Ind. T.) 104 SW 1182, 21 
Okl. 51, 95 P 438, 16 LRANS 825; Shaw 
v. Jewett, 86. N.Y. 616; Noakes v. 
New York Cent., ete., R R. Go., 121 App. 
Div. 716, 106 NYS 522 [att 195 N. Y. 
543 mem, 88 NE 1126 mem]; Knepp 
v. Baltimore, etc., R. Co.,.262 Pa. 421, 
105 A 686; Davis v. Pettitt, (Tex. 
Commn. A.) 258 SW 1046 [rev (Civ. 
A.) 242 SW 783]. 


[ec] Instructions held not errone- 
ous.—(1) In respect of occupant of 
vehicle driven by another, Ohio Elec- 
tric Co. v. Evans, 77 Ind. A. 669, 134 
NE 519; Stotelmeyer v. Chicago, ete, 
R. Co., 148 Iowa 278, 127 NW 205; 
Louisville, ete., R. Co. v. Jameson, 
214 Ky. 552, 283 SW “1026; Milner 
v. Evansville R. Co., 188 Ky. 14, 221 
SW 207; Tyler v. Hocking Valley R. 
Co., 28 Oh. A. 88, 162 NE 623. (2) 
Where view obstructed. Lake HErie, 
ete., R. Co. v. Moore, 51 Ind. A. 110, 
97 NE 203; Knepp v. Baltimore, etce., 
R. Co., 262) Ras 421) 10s AY 63:63" G3)) 
Other instructions. Southern Pac. Co. 
vy. Shults, (Ariz.) 290 P-152; St. Louis- 
San Francisco R. Co. v. Adams, 144 
Ark, 609, 223 SW 26; Bux vy. Illinois 
Cent. R. Co., 229 Ill. A. 50; Scanlan 
v. Chicago Union Tract. Co., 127 Ill. 
A. 406; Cleveland, etc., R. Co, v. Lynn, 
U7 Tn '311,> 9.5 VNB b/ci, 1918) NUR G ie 
Guion v. Terre Haute, etc., Tract. Co., 
82 Ind. A. 458, 1438 NE 20; Fuller v. 
Illinois Cent. R. Co., 186 Iowa 686, 
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not be indefinite,*? argumentative,®? confused,°* con- 
tradictory,°* or misleading.®® 
should be confined to the issues presented hy the 
pleadings®® and the evidence,°®” and should not ignore 


Chae : 
So, also, instructions 


173 NW 137; Turner v. St. Louis-San 
Francisco R. Co., 106 Kan. 591, 189 P 
376; Illinois Cent. R. Co. v. Bethea, 
88 Miss. 119, 40 S 813; Plyler v. South~ 
ern: R.-Co., W859 NE C350, ALT SE 2 oe 
Reynolds Tobacco Co. vy. Atlantic 
Coast Line R.-€o., 131° S.-C. 208; 126 
SE 449; Mincey v. Louisville R. Co., 
2 Tenn. Civ. A. 142; Texas, ete., R. 
Co. v. Cunningham, (Tex. Civ. A.) 
168 SW 428; Missouri, ete., R. Co. v. 
Ferris, 23 Tex. Civ. A. 215, 55 SW 
1119; Director Gen. of Railroads v- 
Lucas, 130 Va. 212,107 SE 675; Rang- 
eley v. Southern R. Co., 95 Va. 715, 30 
SE 386; Rossier v. Payne, 125 Wash. 
155,225 P'3'66. 


50. See Trial [38 Cyc 1594 et seq]; 
and supra § 2090. 


51. Pittsburgh, etc., R. Co. v. Bro- 
derick, 56 Ind. A. 58, 102 NE 887. And 
see Trial [38 Cyc 1598]. 


52. Studer vy. Chicago, ete., R. Co., 
186 Ill. A. 110; Riley v. Northern Pac. 
R. Co., 36 Mont. 545, 98 P 948. And see 
Trial [28 Cye -1600)% 


53. Lake Erie, etc., R. Co. v. Moore, 
51 Ind. A. 110, 97 NE 203. And see 
Trial [38 Cyc 1604]. 


54. Southern R. Co. v. Hansbrough, 
107 Va. 733, 60 SE 58. And see Trial 
[38 Cyc 1604]. 


_{(a] Instructions held not contra- 
dictory.—St. Louis, ete., Co. v- 
Chamberlain, 105 Ark. 180, 150 SW 
TSS eS: Louis, etce., R. Co. v. Prince, 
101 Ark. 315, 142 SW 499 (an instruc- 
tion merely ambiguous as to whether 
one crossing several tracks is re- 
quired to look and listen at each track, 
or only before going on the first, is 
not in conflict with one specifically 
requiring him to do so at each track). 


55. Edwall v. Chicago, etc., R. Co., 
ye A. 489. And see Trial [38 Cye 


[a] | Instruction held misleading.— 
Lake Shore, etc., R. Co. v. Gaffney, 9 
Oh. Cir, Ctr 32, 6 ‘Oh. Cir. Dec. 94; Car- 
raway Vv. Houston, ete. Ki Cos, 31 Tex. 
Civ. A. 184, 71 Sw 769; Southern R. 
Conn. Hansbrough, 107 Va. 733, 60 SE 
58; Norfolk, ete., Re Col Vv. "Burge, 
84 Va. 63, 64 SE 21; Abbot v. Dwin- 
nell, 74 Wis. 514, 43 NW. 496. 


[b] Instruction held not mislead- 
ing.—Guggenheim v. Lake Shore, ete., 
R. Co., 66 Mich. 150, 383 NW 161; Gulf, 
etec., R. Co. v. Melville, (Tex. Civ. WO 
87 SW 863. 


56. International, etc., R. Co. v. 
Ives, 31 Tex. Civ. A. 272; 71 SW 772. 
And see Trial [38 Cyc 1612 et seq]. 


57... Ark.—Chicago, ete, R. Co. v. 
Hamilton, 92 Ark. 400, 123°SW 379. 


Iowa.—Anderson v. U. S. Railroad 
SOE TEPr OOD: 203 Iowa 715, 211 NW 


Md.—Baltimore, ete., R. Co. v. Tuxr- 
ner, 152 Md. 216, 136 A 609. 


Oh.—Robinson vy. Pennsylvania R. 
Co., 117 Oh. St. 48, 158 NH 83. 


Tex.—Chicago, etc., R. Co. v. Clay, 
55 Tex. Civ. A. 526, 119 ‘SW 97302 


And see Trial [38 Cye 1612 et seq]. 


[a] Instructions held erroneous as 
not being in conformity with the evi- 
dence: (1) Permitting jury to find 
that the person stopped, looked, and 
listened before going on the track at 
the crossing when it is clear from the 
evidence that he did not either look 
or listen before going on the track. 
Illinois Cent, R. Co. v. Mann, 141 Miss. 
778,106 S 7. (2) That, if the view at 
crossing was obstructed, one attempt- 
ing to cross must stop and then look 
and listen, and that this duty con- 


eee ee nee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or exclude from the consideration of the jury evi- 
dence,°® or issues, theories, or defenses, which there 
is evidence to sustain,®® or invade the province of 
the jury by charging on the weight of the evidence,°° 
or assume that certain acts of negligence are proved, 
thereby withdrawing such question from the jury,°? 
or give undue prominence to particular facts ;°? and 
the instructions must not limit the inquiry to the 


tinued until the crossing was accom- 
plished, where it was merely shown 
that when passing the crossing gate 
twelve feet from the nearest rail a 
traveler could see for three hundred 
feet, and that the view enlarged as 
she approached the track. Rollinson 
v. Lusk, 203 Mo. A. 31, 217 SW 328. 
(3) Where there is no evidence, direct 
or circumstantial, that plaintiff's in- 
testate looked or listened before at- 
tempting to cross, an instruction that 
the jury may consider all the circum- 
stances and determine whether he 
looked or listened and whether he 
could have seen or heard the approach- 
ing engine if he had done so. Fejdow- 
ski v. Delaware, etc., Canal Co., 168 
N. Y. 500, 61 NE 888. -(4) Other in- 
structions. Texas, etc., R. Co. v. Gen- 
try, 163 De Si 353; 16 SCt 11047 41 °L. 
ed. 186; Pennsylvania Co. v. Marshall, 
119 Ill. 399, 10 NE 220; Chicago, etc., 
R. Co. v. Halsey, 31 Ill. A. 601; Klande 
v. Great Northern R. Co., 163 Minn. 
123, 203 NW 773; Tucker v. New York 
Cent. :etc,, IR: Co; 12 NYS. 692. [rev 
on other grounds 124 N. Y. 308, 26 NE 
916, 21 AmSR 670]; Southern R. Co. 
vy. Aldridge, 101 Va. 142, 43 SE 333. 


[b] Instructions held warranted 
by evidence.—(1) Where an automo- 
bile driver before attempting to cross 
a series of tracks looked both ways 
without seeing any train, and, after 
getting partially across, was flagged, 
and in stopping killed his engine while 
on a main line track where it was 
struck by a previously unseen train, 
an instruction, stating that it was not 
negligence in every case fora traveler 
to fail to look and listen, and that it 
was for the jury to determine whether 
or not conditions existing were such 
that an ordinarily prudent person 
might have expected a train to pass. 
Missouri Pac. R. Co. v. Havens, 156 
Ark, 108, 261 Sw 31. %(2) (Other in- 
structions. St. Louis-San Francisco 
R. Co. v. Adams, 144 Ark. 609, 223 SW 
26; Kneip v. New York, etc., R. Co., 
(N. J.) 131 A 886; Missouri, etc., R. 
Co. v. Burk, (Tex. Civ. A.) 146 SW 
600. 

58. 
Va. 256, 89 SE 225. 
[38 Cye 1627]. eee 

59. U.-S.-Chesapeake, etc., R. Co. 
v. Steele, 84 Fed. 93, 29 CCA 81. 


Colo.—Denver, etc., R. Co. v. Gus- 
tafson, 21 Colo. 393, 41 P 505. 


Md.—Baltimore, etc., R. Co. v. 
Stumpf, 97 Md. 78, 54 A 978. 


Okl.—Atchison, etc., R. Co. v. Ba- 
ker, 21 Okl. 51, 95 P 433, 16 LRANS 
825, (Ind. T.) 104 SW 1182. 


Tex.—St. Louis Southwestern R. Co. 
vy. Stonecypher, 25 Tex. Civ. A. 569, 63 
Sw 946. 


Va.—Southern R. Co. v. Mason, 119 
Va. 256, 89 SE 225. 


And see Trial [38 Cyc 1632 et seq]. 


[a] Rule applied.—(1) An instruc- 
tion that, if a ‘driver of ordinary pru- 
dence would have stopped and lis- 
tened before driving.into a place of 
danger, plaintiff could not recover, if 
he failed to do so, is objectionable as 
leaving out of view plaintiff's duty to 
look for approaching trains. Mis- 
souri, etc., R. Co. v. Burk, (Tex. Civ. 
A.) 146 SW 600. (2) Where there was 
evidence raising the issue of discoy- 
ered peril, an instruction that, if 
plaintiff failed to look and listen for 


[62 C. J.—34] 


Southern R. Co. v. Mason, 119 
And see Trial 
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approaching trains at the time and 
place she was injured, and such 
failure was negligence, plaintiff could 
not recover was properly refused as 
ignoring such issue. Central Texas, 
etce., R. Co. v. Gibson, (Civ. A.) 83 SW 
862 [aff 99 Tex. 98, 87 SW 814]. 


60. Virgin v. Lake Erie, etc., R. 
Co., 55 Ind. A. 216, 101 NE 500. And 
see Trial [38 Cyc 1646]. 

{a] Rule applied.—The court in- 


structed that if, on approaching the 
crossing, plaintiff could not, because 
of obstructions, see or hear the train 
without stopping, looking, and listen- 
ing, and if he might have avoided the 
injury by doing so, but did not stop, 
look, and listen, he was negligent, and 
that the fact that plaintiff could not 
learn of the train’s approach while 
his wagon was in motion, and if be- 
fore ‘driving on fhe track he did not 
stop, look, and listen, raised a pre- 
sumption of negligence. It was held 
that the instructions were erroneous 
as being on the weight of the evi- 
dence, the question of contributory 
negligence under the circumstances 
stated therein being for the jury under 
the evidence. Virgin v. Lake Erie, 
ete:, BR. Co., 55 Ind, A. 216, 101 NE 500: 

[b] Instruction not objectionable 
as being on matters of fact.—Steele v. 
Northern Pac. R. Co., 21 Wash. 287, 57 
P 820. 

61. Ill.—Chicago, ete., R. Co. v. 
Pollock, 195 Ill. 156, 62 NE 831 [aff 93 
Ill. A. 483]; ..Chicago, etc., R. Co. v. 
Mueller, 44 Ill. A. 461; Garland v. 
Chicago, etc., R. Co., 8 Ill. A. 571. 


Ind.—Lake Shore, etc., R. Co. v. An- 
thony, 12 Ind. A. 126, 38 NE 831. 


Ky.—Chesapeake, ete, R. Co. v. 
Gunter, 108 Ky. 362, 56 SW 527, 21 
KyL 1808. 


Md.—Western Maryland R. Co. v. 
Kehoe, 86 Md. 43, 37 A 799. 


N. Y.—Noakes v. New York Cent., 
etc., R. Co., 121 App. Div. 716, 106 NYS 
522 [aff 195 N. Y. 548 mem, 88 NE 
1126 mem]; Palmer ‘v. New York 
Cent., etc., R. Co., 5 NYSt 436 [aff 112 
N. Y. 234,.19 NE 678]. 


N. C.—Hinkle v. Richmond, etce., R. 
ok 109 N. C. 472, 13 SE 884, 26 AmSR 
581. 


Tex.—Missouri, etc., R. Co. v. Rog- 
ers, 91 Tex. 52, 40 SW 956 [rev (Civ. 
A.) 40 SW 849]; Carraway v. Hous- 
CON) MCtC ht. COs, 3, Dex, Oly. A tS 4, 
71 SW 769; Galveston, ete., R. Co. v. 
Harris, 22 Tex. Civ. A. 16, 53 SW 599. 

And see Trial [38 Cyc 1657]. 

62. Rio Grande Western R. Co. v. 
Leak, 163 U. S. 280, 16 SCt 1020, 41 L. 
ed. 160; St. Louis, etc., R. Co. v. Hitt, 
76 Ark. 227, 88 SW 908, 990; Norton 
v. North Carolina R. Co., 122 N. .C. 
910, 29 SE 886; Sherwin v. Rutland 
R. Co., 74 Vt. 1, 51 A 1089; Boyden v. 
Fitchburg R. Co., 72 Vt. 89, 47 A 409. 
And see Trial [38 Cyc 1674]. 


[a] Instruction held not objection- 
able.—An instruction, that if deceased 
or his son stopped, looked, and lis- 
tened before driving upon the track, 
and by reason of the obstructions on 
the sidetrack—the are light main- 
tained by the town and the headlight 
of the freight engine—could not see 
the headlight of the passenger train 
in time to avoid the injury, and no sig- 
nals were given,.and deceased and his 
son took such precautions as would 
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precise moment of time when the injury occurred. 


Requests for instructions. 
tion that the court may refuse to charge further on 
a question that is fully covered by other instrue- 
tions given,** the court should give, and it is error 
to refuse to give, requested instructions which cor- 
rectly state the law and are within the issues raised 
by the pleadings and evidence,®°® or improperly to 


Subject to the limita- 


have enabled them to have seen or 
heard the train if such signals had 
been given, to find for plaintiff on the 
issue of contributory negligence, was 
not erroneous, as singling out certain 
parts of the evidence in favor of 
plaintiff. _ St. Louis, ete, R. Co: v- 
Hitt, 76 Ark. 227, 88 SW 908, 990. 


63. McNulta v. Lockridge, 137 Ill. 
270, 27 NE 452, 31 AmSR 362; Chi- 
cago, ete,, “Ri ‘Cony. Halseye-tsooel as 
248, 23 NE 1028. 


64. Rio Grande Western R. Co. v. 
Leak, 163 U. S: 280, 16 SCt 1020, 41 
L. ed. 160; Delaware, ete., R. Co. v. 
Devore, 122 Fed. 791, 58 CCA 543; 
Texas, etc,,. BR. Co. v. Cody, 67 med. 
71, 14 CCA 310; Weber v. New York 
Cent., ete.,. R_Co., 67 IN. Y¥. 58t5 Mans 
ley v. New York Cent., ete., R. Co., 39 
App. Div. 144, 57 NYS 182; Interna- 
tional, etc., R. Co. v. Dyer, 76 Tex. 156,- 
13 SW 377; St. Louis Southwestern 
R. Co. v. Stonecypher, 25 Tex. Civ. A. 
569, 683 SW 946; Peck v. Oregon Short 
Line R., 25 Utah 21, 69 P 153; Olsen 
v. Oregon Shore-Line: R. Co., 9 Utah 
129, 33 P 623. And see Trial [38 Cyc 
1711 et seq]. 

[a] Instructions insufficiently cov- 
ering requested instructions.—A re- 
fusal to give a specific instruction 
correctly and clearly applying the law 
to the facts of the case, even though 
the law is in a general way covered 
by the charge given, is error unless 
it appears that no prejudice, resulted 
from the refusal. St. Louis, ete., R. 
Co. v. Crabtree, 69 Ark. 134, 62 SW 64; 
St. Louis, ete., R. Co. v. Spearman, 
64 Ark. 332, 42 SW 406; Union R. Co. 
v. State, 72 Md. 153, 19 A 449. 


65. Ga.—Western, ete., R. Co. v- 
Thompson, 38 Ga. A. 599, 144 SE 831. 


aoe eee v. Osborne, 176 Ill. A. 


Ind.—Baltimore, etc., R. Co. v. Man- 
gus, 74 Ind. A. 373, 126 NE 863. 


Iowa.—Langham v. Chicago, ete., 
R. Co., 201 Iowa 897, 208 NW 356. 


Kan.—St. Louis, ete., R. Co: v. 
Brock, 64 Kan. 90, 67 P 538; Wichita, 
aeneys Co. v. Cook, 7 Kan. A. 599, 52 


Miss.—Columbus, etc., R. Co. v. Bu- 
ford, 150 Miss. 832, 116 S 817. 


N. Y.—Hewett v. New York Cent. R. 
Co., 3 Lans. 83. 

Okl.—Thrasher v. St. Louis, ete., R. 
Co., 86 Okl. 88, 206 P 212. 

Tex.—Texas, etc., R. Co. v. Pearson, 
(Civ. A.) 224 SW 708 [rev on other 
grounds (Commn. A.) 238 SW 1108]; 
Texas, ete! Nao. Vo Peveton (Civ Ae) 


224 SW boa; 2 Dexas, etc. G.Co.mv. 
Harrington, (Civ. A.) 209 SW 685; 
Texas, etc., R. Co. v. Cunningham, 


(Civ. A.) 168 SW 428. 


And see supra § 2088; and Trial [38 
Cye 1703]. 


[a] Thus (1) in an action for 
death by collision of a train and an 
automobile, it was error to refuse an 
instruction that, if deceased had a 
fair view of approaching trains at all 
places not less than one hundred and 
fifty feet from the crossing, he was 
negligent in not discovering the ap- 
proaching train, there being evidence 
of such condition. Kidd v. New York 
Cents “ete: R. Cor, 218 Nieys) ols, ene 
NE 1051. (2) Where there is serious 
doubt whether plaintiff's intestate 
was not guilty of contributory negli- 
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qualify such requested instructions.®*® 


General principles 
governing the construction and operation of instruc- 
tions®? apply in actions for injuries at crossings 
where the duty to stop, look, and listen is in issue,°® 
and it has been held that an instruction which is 
defective may be cured by other instructions given.®® 

[§ 2095] (6) Proximate Cause of Injury—(a) 
In accordance with gen- 
eral principles,7° the court must instruct the jury 
that in order to authorize a recovery the negligence 


Construction and operation. 


Defendant’s Negligence. 


gence, and none of the instructions 


attempt to apply the law to the evi- | 


dence, it is error to refuse an instruc- 
tion that, if from the evidence the 
jury believe that ordinary care re: 
quired deceased to stop and look and 
listen to ascertain whether a car was 
approaching the crossing so as to 
make it unsafe to drive thereon, and 
deceased failed to do so, and that if 
he had he would have discovered the 
approach of such car in time to have 
avoided the injury, then plaintiff can- 
not recover. Ohlwein v. Osborne, 176 
Til. A. 324, 


66. Hoffman v. Southern Pac. Co., 
84 Cal. A. 387, 258 P 397; Hewett v. 
as York Cent. R. Co., 3 Lans. (N. 

Duos. 


67. See Trial [38 Cyc 1777 et seq]; 
and supra § 2093. 


68. See cases infra this section. 


{a] Particular constructions con- 
strued.—(1) The words “plain sight” 
in an instruction that it was plain- 
tiff’s duty when he arrived at a point 
from which a train could be seen to 
take reasonable precautions, by look- 
ing in the direction from which a 
train might come, to ascertain if a 
train, which might endanger him, was 
coming, and if the train which injured 
him was in plain sight from the point 
where it was his duty to look, and the 
circumstances suggested a reasonable 
probability of danger, an attempt to 
cross was negligence, mean nothing 
more than that the train was within 
the range of plaintiff’s sight, had he 
been looking in that direction, and so 
are unobjectionable. Case v. Chicago 
Great Western R.'Co., 147 Iowa 747, 
126 NW 1037. (2) Other instructions. 
St!>Louis; etc, Ri Co. vv. Prinee, 101 
Ark. 315, 142 SW 499; Gray v. Chica- 
go, ete., R. Co., 160 Iowa 1, 139 NW 
934. 


69. Cleveland, etc., R. Co. v. Pen- 
keth, 27 Ind. A. 210, 60 NE 1095; Phin- 
ney v. Detroit United R. Co., 232 Mich. 
399, 205 NW 124; Guggenheim v. Lake 
Shore, ete., R. Co., 66 Mich. 150, 33 
NW 161: 


[a] Thus an instruction that the 
negligence of the driver of the auto- 
mobile was imputable to decedent, and 
that if he was guilty of any negli- 
gence plaintiff could not recover, was 
not reversible error, although unac- 
companied by the necessary qualifica- 
tion that it must be found that such 
negligence contributed to the injury, 
where, both before and after such in- 
struction was given, the jury were 
properly instructed on the question 
of the contributory negligence of de- 
cedent. Phinney v. Detroit United R. 
Co., 232 Mich. 399, 205 NW 124. 


[b] Error not cured.—An instruc- 
tion that relieved the traveler of all 
obligation to look and listen when 
there had been a failure on the part 
of defendant to give the ordinary 
signals, where there was evidence 
tending to show that there was an un- 
obstructed view, iS erroneous, and 
the fact that the court in other por- 
tions of the charge imposed on plain- 
tiff the obligation to look and listen 
whenever the view was unobstructed 
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does not help the matter. Cooper v. 
North Carolina R. Co., 140 N. C. 209, 
52 SE 932. 


70. See Negligence § 920. 


71. State v. Norfolk, etc, R. Co. 
151 Md. 679, 135 A 827; Hines v. Dean, 
96 Okl. 107, 220 P 860; Texas, etc., 
R. Co. v. Serivener, (Tex. Civ. A.) 49 
SW 649. 


72. Central of Georgia R. Co. v. 
Hyatt, 151 Ala. 355, 43 S 867; Schwarz 
v. Delaware, ete., R. Co., 218 Pa. 187, 
67 A 2138; Turbyfill v. Atlanta, etc., 
R. Coj, 83 S2 C7325, 65 SH218 3" Texas; 
ete., R. Co. v. Harrington, (Tex. Civ. 
A.) 209 SW 685. 

[a] Instructions held correct.— 
(1) A charge that, if deceased was 
negligent, yet if defendant, its agents, 
or servants, after the negligence of 
deceased, could have discovered and 
avoided inflicting the injury by ordi- 
nary Care, and such negligence of the 
company, etce., was the proximate 
cause of deceased’s injury, or if after 
the discovery of the danger defend- 
ant, etc., could have avoided inflicting 
the injury by ordinary care, if such 
failure was the proximate cause of 
the injury, and the negligence of de- 
ceased was not a proximate cause of 
the injury, then plaintiff would be en- 
titled to recover notwithstanding de- 
ceased’s negligence, was, in sub- 
stance, a charge that if defendant’s 
negligence was the proximate cause 


of the injury, and deceased’s negli- | 


gence was not the proximate cause, 
plaintiff could recover, and hence was 
not erroneous. Harbert v. Atlanta, 
ete., R: Co., 78 S.-C. 537, 59S) 644: 
(2)-Other instructions. Combs v. Bal- 
timore,. etc. Rs. Co.,) 147 Tk Ac. 106; 
Lane v. Inter-Urban R. Co., 190 Iowa 
738, 180 NW 895; Big Sandy, etc., R. 
Co. v. Blair, 224 Ky. 367, 6 SW (2d) 
453; Illinois Cent. R. Co. v. Bethea, 88 
Miss. 119, 40 S 813; Murray v. Mis- 
souri Pac. R. Co., 101 Mo, 236, 13 SW 
817, 20 AmSR 601; Moore v. Wabash 
R. Co., 157 Mo. A. 538, 187 SW 5; Ka- 
minitsky v. Northeastern R. Co., 25 
S. C. 53;, Galveston, ete., R. Co. v. 
Kief, (Civ. A.) 58 SW 625 [rev on 
other grounds 94 Tex. 334, 60 SW 
543]; Gillum v. Pacific Coast R. Co., 
152 Wash. 657, 279 P 114. See Sea- 
board Air-Line R. Co. v. Sarman, 38 
Ga. A. 637, 144 SE 810 (instruction as 
to intervening act causing injury). 

[b] SEBrror cured.—A failure to in- 
struct as to defendant’s negligence 
being the proximate cause of the in- 
jury is cured by instructing. that to 
entitle him to recover the jury must 
find that defendant was negligent, 
that such negligence caused plaintiff's 
injury, and that plaintiff was not neg- 
ligent., Pittsburgh, ete.,.. R. Co.” v. 
Carlson, 24 Ind. A. 559, 56 NE 251. 

[c] Where there is evidence of 
negligence on both sides, it is not er- 
ror to instruct the jury to consider 
whether the failure to give the stat- 
utory signals was the cause of the 
accident, although the person injured 
saw the approaching train. Osteen v. 
Sy nage ny Ri Co ies. Core ss, vbw sss 
196. 


73. See Trial [38 Cyc 1594 et seq]. 


[§§ 2094-2095 


of the railroad must have been the proximate cause 
of the injury,71 and must state the law correctly 
with regard to proximate cause as an element of the 
cause of action.’ 
principles,** instructions on the subject of proximate 
cause should not be confusing,’* misleading,’® or 
incomplete,7® and such instructions should be con- 
fined to the issues presented by the evidence,*’ and 
should not ignore or exclude from the consideration 
of the jury issues or theories which there is evidence 
to support,’® or invade the province of the jury by 


So, in accordance with general 


74. Boland yv. St: Louis-San Fran- 
cisco R. Co., (Mo.) 284 SW 141. And 
see Trial [38 Cyc 1604]. ; 


[a] Instructions held not confus- 
ing.—Phillips v. Pryor, (Mo. A.) 190 
SW 1027. 

75. Peppers v. St. Louis-San Fran- 
cisco R. Co., 316 Mo. 1104, 295 SW 
757; Phillips v. Pryor, (Mo. A.) 190 
A mht And see Trial [38 Cyc 


_ [a]._Instructions held not mislead- 
ing.—HElgin, ete., R. Co. v. Duffy, 191 
Ill. 489, 61 NE 432 [aff 93 Ill. A. 463]; 
Englefield v. International, ete., R. 
Co., (Tex. Civ. A.) 159 SW 10338. 


76. Snow v. Indianapolis, etc., R. 
Co., 47 Ind. A. 189, 93 NE 1089. 


77. Mich.—Logan v. Lake Shore, 
pies R. Co., 148 Mich. 603, 112 NW 
Miss.—Hines_ v. 
Miss. 666, 83 S 734. 


N. Y.—Phillips v. New York Cent., 
etc., R. Co., 127 N. Y. 657 mem, 27 NE 
978, 3 Silv. A. 467. 


S. C.—Osteen v. Southern R. Co., 76 
S. C. 368, 57 SE 196. 


Tenn.—Louisville, ete, R. Co. v. 
Howard, 90 Tenn. 144, 19 SW 116. 


Va.—Chesapeake, ete, R. Co. v. 
Crum, 140° Va. 833, 125 SE 301. 


And see Trial [38 Cyc 1612 et seq]. 


[a]. Rule applied.—(1) In an ac- 
tion for injury resulting from the 
overturning of a sleigh caused by a 
defective crossing, it was proper to 
refuse to instruct that, if the accident 
was caused by the dropping of the 
reach connecting the bobs of the 
sleigh and its striking a rail, the ver- 
dict should be for the company, on the 
ground that the defect in the plank- 
ing of the crossing was not the proxi- 
mate cause of the injury, where there 
was evidence that the planking was 
not maintained as required by law, 
and that, if it had been in proper con- 
dition, the reach would ‘have passed 
safely over the rail. Logan v. Lake’ 
Shore, etc., R. Co., 148 Mich. 603, 112 
NW 506. (2) In an action for injuries 
sustained while plaintiff was crossing 
defendant’s track in a vehicle owned 
and driven by another, when the horse 
became unmanageable and upset the 
vehicle, and there was evidence that 
the gate at the crossing struck the 
horse as the watchman was lowering 
such gate, and that one of the reins 
broke while the driver was trying to 
control the horse after the blow, and 
there was no other evidence that the 
rein was defective, but there was evi- 
dence of defendant’s negligence, it 
was not error to refuse to charge that 
if the proximate cause of plaintiff's 
injury was the breaking of a defective 
rein he was not entitled to recover, 
Phillips v. New York Cent., ete., R. 
Co., 127 N. Y. 657 mem, 27 NE 978, 
3 Silv. A. 467. 


McCullers, 121 


78. Illinois Southern R. Co. vy, 
Hamill, 226 Ill. 88, 80 NE 745; Ea- 
wall v. Chicago, etc.» R. Co., 208 Ill. 
A. 489; Lake Shore, etc... R. Co. v, 
Anthony, 12 Ind. A, 126, 38 NE 831; 
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charging on the weight of the evidence.7® 
the evidence is conflicting, the court should state the 
law, and direct its application to the facts as they 


may be found.8° 
Requested instructions. 


proximate cause.®> 


[§ 2096] (b) Negligence of Person Injured. In 


compliance with the general rule,*® 


Missouri, etc., R. Co. v. Kennon, (Tex. 
Civ. A.) 164 SW 867; St. Louis South- 
western R. Co. v. Garber, 51 Tex. Civ. 
A. 70, 111 SW 227. And see Trial [38 
Cyc 1632 et seq]. 

[a] Imstructions held erroneous.— 
(1) Instructions that, although the 
engine bell was not rung and the train 
was running at a higher speed than 
allowed by ordinance, plaintiff could 
not recover unless the failure to ring 
the bell or the excessive speed caused 
the team to take fright and overturn 
the wagon, were properly refused as 
ignoring the company’s liability, if 
the failure to ring the bell or the ex- 
cessive speed was a concurring cause 
proximately contributing to the in- 
jury. St. Louis Southwestern R. Co. 
v. Garber, 51 Tex. Civ. A. 70, 111 SW 
227. (2) Where plaintiff's decedent 
received fatal injuries in a collision 
between the ambulance in which he 
was riding and a railroad train, an 
instruction that, if the defective sight 
of the driver was the proximate cause 
of or contributed to the accident, the 
railroad was not liable was properly 
refused as eliminating the effect of a 
finding’ that the driver’s defective 
sight was but a concurring cause, in 
which event it would not prevent a 
recovery against the railroad. Mis- 
souri, ete., R. Co. ¥. Kennonh, (Tex. 
Civ. A.) 164 SW 867. 


[b] Instruction warranted by evi- 
dence.— Yazoo, etc., Co. v. Daily, 
(Miss.) 127 S 575. 


79. Carraher v. San 
Bridge Co., 81 Cal. 98, 22 P 480. 
see Trial [38 Cyc 1646]. 

80. Atlantic Coast Line R. 
Ballard, 202 Ala. 354, 80 S 436. 
see Trial [38 Cyc 1684 et seq]. 


81. See Negligence § 920. And see 
Trial [38 Cye 1703]. 

e2. Central of Georgia R. Co. v. 
Morgan, 17 Ga. A. 661, 87 SE_ 1103; 
San Antonio, etc, R. Co. v. Bruihl, 
(Tex. Civ. A.) 240 SW 663. 

[a] Bule applied.—In an action 
against a railroad company for killing 
mules driven on a crossing, where 
there was evidence that the driver 
heard and saw the train, refusal of a 
charge requested by ‘defendant that, 
if the driver saw or heard the train, 
failure to sound a bell or whistle was 
not the proximate cause of the injury 
was error. San Antonio, ete., R. Co. 
vy. Bruihl, (Tex. Civ. A.) 240 SW 663. 

83. Missouri, etc., R. Co. v. Burk, 
(Tex. Civ. A.) 162 SW 457. And see 
Trial [38 Cyc 1711 et seq]. 


Francisco 
And 


Co. v. 
And 


84 See Trial [38 Cyc 1777 et seq]. 
85. Texas, etc, R. Co. v. Miles, 
(Tex. Civ. A.) 192 SW 11388 (in an 


instruction in an action for the death | 


of a person injured ina railway cross- 
ing accident, the words “negligence 


' 


Under the general rule’! 
the court should give, and it is error to refuse to 
give, requested instructions on the subject of proxi- 
mate cause, which correctly state the law and are 
within the issues raised by the pleadings and evi- 
dence,*? although it is not error to refuse a special 
requested instruction on the subject where the mat- 
ter is substantially covered by the general charge.’* 
General principles governing the construction and 

“operation of instructions in civil actions generally** 
apply in respect of instructions on the subject of 
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And if 
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tory negligence is relied on as a defense, instructions 
on the subject must require as an essential element 
of the defense that the contributory negligence of 


’ the person injured was the proximate cause of the 


injury.** 


General principles governing the construc- 
tion and operation of instructions®® are applicable 
to instructions on contributory negligence of plain- 
tiff as the proximate cause of the injury.*® 

[§ 2097] 8. Verdict and Findings—a. In General. 
General rules governing verdicts and findings®® ap- 
ply in actions for injuries at railroad crossings.®+ 
Thus the verdict or findings must be specific and 
certain,®? must find facts and not conclusions,®® must 
be responsive to the issues raised by the pleadings 
and evidence®* and to special interrogatories sub- 


mitting issues,?® must follow the instructions of the 


where contribu- 


without which he would not have 
been injured’ mean negligence proxi- 
mately causing the injury). 

86. See Negligence § 932. 


87. Central Indiana R. Co. v. Wish- 
ard, 186 Ind. 262, 114 NE 907 [transf 
(A.)' 108 NE 35]; Case v. Atlanta, 
ete... R. Co., 107 S.C. 216, 92 SH.472: 
Lee v. Northwestern R. Co., 84 S. C. 
125, 65 SE 1031. 

_[a]_ Rule applied.—(1) An instruc- 

tion that there can be no recovery if 
the pergon killed in a crossing acci- 
dent was exceeding the speed limit 
is properly modified to require that 
such violation should be the _ proxi- 
mate cause of the injury. Case v. 
Atlanta, etc., R. Co., 107 S. C. 216, 92 
SE 472. (2) A requested instruction 
that, if plaintiff could have avoided 
the injury by taking ordinary care in 
approaching the crossing, defendant 
would not be liable is properly refused 
as faulty in failing to add that the 
want of care on the part of plaintiff 
must have contributed to the injury 
as the proximate cause thereof. Lee 
v. Northwestern R. Co., 84 S. C. 125, 
65 SE 1031. 


88. See Trial [38 Cyc 1777 et seq]. 


89. Pendroy v. Great Northern R. 
CopetTN. Dss3,e117 NW 63d: 


90. See Trial [38 Cyc 1868 et seq]. 
91. See cases infra this section. 


92. See Kansas Pac. R. Co. v. 
Pointer, 14 Kan. 87 (holding, how- 
ever, that, where the jury find that 
defendant was guilty of gross negli- 
gence immediately causing the injury, 
and that plaintiff was guilty of negli- 
gence contributing to the injury but 
without specifying what degree of 
negligence or whether proximately or 
remotely contributory, and it, is ap- 
parent from the other findings and 
the instructions of the court that the 
jury intended to find that plaintiff 
was guilty of only such Slight negli- 
gence as would not defeat his right to 
recover, a verdict in favor of plaintiff 
will not be set aside). And see Trial 
[38 Cye 1877, 1921]. 

93. Missouri, etce., R. Co. v. Bus- 
sey, 66 Kan. 735, 71 P 261. And see 
Trial [88 Cyc 1922]. 

94, Ind.—Evansville, ete., R. Co. v. 
Taft, 2 Ind. A. 237, 28 NE 443. 


Kan.—Kessler v. Davis, 111 Kan. 
S16; .207 (P7199. 

Mass.—Allen v. Boston, etc., R. Co., 
254 Mass. 139, 139 NE 511. 


N. Y¥.—McCullough v. Pennsylvania 
R. Co., 158 NYS 4 


Tex.—Baker v. Shafter, (Commn. 
A.) 231 SW 849 [rev (Civ. A.) 208 SW 
961]; Houston,.ete., R. Co. v. Lavine, 
(Civ. A.) 255 SW 448 [writ of error 
dism (Commn,. A.) 267 SW_ 1114]; 
Hines v. Roan, (Civ. A.) 230 SW 1070; 


court,?® and must find all the facts essential to a 
recovery or as grounds of defense.®? 


Texas, etc., R. Co. v. Wagner, (Civ. 


A.) 224 SW 377. 


Ont.—Ostrander vy. Michigan Cent. 
R. Co., 64 Ont. L. 408, [1930] 1 Dom 
LR 34; Smith v. Niagara, ete., R. Co., 
9 Ont. L. 158, 4 OntWR 526. 


And see Trial [38 Cyc 1884, 1925]. 


[a] Finding held responsive.— 
There was no material variance be- 
tween the averment of the complaint 
that, as the carriage struck the rail- 
road track, decedent was. thereby 
thrown out on the track and run over, 
and special findings that decedent got 
out of the carriage or was thrown out. 
Wabash R. Co. v. McNown, 53 Ind. A. 
116, 99 NE 126, 100 NE 383. 


95. Southern Tract. Co. v. Owens, 
(Tex, Civ. A.) 198 SW 150 (in an ac- 
tion against an interurban 
for injuries in a collision with a wag- 
on, the answer of the jury to a special 
issue, inquiring whether those in 
charge of the car failed to sound the 
whistle as it approached the cross- 
ing, that they failed to sound it at 
the proper time was proper and re- 
“LOGE abe And see Trial [38 Cyc 


96. Antonian v. Southern Pac. Co., 
9 Cal. A. 718, 100 P 877. And see Tri- 
al [38 Cye 1891]. 


[a] Werdict not inconsistent with 


instructions.—In an action for inju-) 


ries to a bicycle rider in a collision 
with a car, the jury were instructed 
that one intending to cross must look 
and listen for approaching trains, and 
that what he must do in such a case 
must depend on the circumstances, 
that, if the view be obstructed, he 
must take greater pains to listen, and 
that if, taking. these precautions, he 
would have seen or heard the train, 
the very fact of injury would raise 
the presumption that he did not take 
the required precaution, and that if 
plaintiff, by stopping instantly at any 
time when the train was “in view of 
him,” could have avoided the accident, 
then it occurred through his contrib- 
utory negligence, and the verdict 
should be for defendant. It was held 
that, as plaintiff did not see the train 
approaching until his front wheel was 
on the track, and then to have stopped 
instantly would have meant certain 
injury, if not death, the instruction 
must be held to mean by the term “in 
view of him’ that the train was ac- 
tually in sight, and not that he might 
have seen the approaching car, and 
that there was no inconsistency be- 
tween it and the verdict, finding that 
he at no time saw it in time to avoid 
injury by stopping instantly. Antoni- 
an v. Southern Pac. Co., 9 Cal. A. 718, 
100 P. 877. 

97. Cal.—New York Lubricating 
Oil Co. v. San Francisco United R. 
Cos., 191 Cal. 96,°215 P 72. 


railroad © 


, 
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[§ 2098] b. Questions Submitted. 
practice of submitting special interrogatories ob- 
tains,®® special interrogatories bearing on the issues 
and ealling for findings of ultimate facts essential’ 
to the determination of the issues are proper and 
should be submitted on request.®? 
error to refuse to submit an interrogatory which pre- 
sents no issue,! or to refuse to submit interrogatories 
substantially included in other interrogatories al- 


ready submitted.? 


[§ 2099] c. Findings Inconsistent with Each Oth- 


Iowa.—Slaats v. Chicago Great 
ees R. Co., 110 Iowa 202, 81 NW 


Kan.—Missouri, ete., R. Co. v. Bus- 
sey, 66 Kan. 735, 71 P 261. 
’ Minn.—Nettersheim v. Chicago, 
etc., R. Co., 58 Minn. 10, 59 NW 6382. 


Tex.—Southern Tract. Co. v. Gee, 
(Civ. A.) 198 SW 992 
Wis.—Hughes v. Chicano: ete., R. 


Co., 122 Wis. 258, 99. NW 897. 


[a] ast clear chance.—In an ac- 
tion for damages resulting from a col- 
lision on a crossing, if the judgment 
for plaintiff can be sustained only on 
the theory of the doctrine of the last 
clear chance, it is essential that the 
court find that defendant had the last 
chance to avoid the collision. New 
York Lubricating Oil Co. v.'San Fran- 
ee United R. Cos., 191 Cal. 96, 215 


98. See Trial [38 Cyc 1907 et seq]. 


Wilson v. Chippewa Valley 
Hlec. R. Co., 185 Wis. 18, 114 NW 462, 
115 NW 330. And see Trial [38 Cyc 
1909 et seq]. 

{aj Proper submission of ques- 
tions illustrated.—(1) Where plaintiff 
pleaded gross negligence, in that the 
operatives of the car before reaching 
the crossing discovered decedent’s 
peril in time to have prevented the in- 
jury by ordinary care, but that they 
willfully failed to stop the car and 
intentionally injured deceased, such 
question, in the event of a Special 
verdict being requested, could be ade- 
quately submitted by questions ask- 
ing whether, before reaching the 
crossing, it appeared to the motorman 
that decedent’s approaching: team was 
beyond control, and that, in the ab- 
sence of an effort on the part of the 
motorman, a collision was inevitable, 
and whether, while nearing and be- 
fore reaching the crossing, the motor- 
man intentionally refrained from 
making any effort in good faith to 
slacken the speed of or stop the car. 
Wilson v. Chippewa Valley Electric 
R. Co., 185 Wis. 18, 114 NW 462, 115 
NW 330. (2) An issue, “Did defend- 
ants fail to ‘have a competent man 
stationed at the crossing to give 
warning’?” sufficiently presented the 
question of whether there was a com- 
petent flagman at the crossing. Pe- 
cos, etc., R. Co. v. McMeans, (Tex. Civ. 
A.) 188 "SW 692. 


1. Schroeder v. Wisconsin Cent. R. 
Co., 117 Wis. 33, 93 NW 837. 


2. Schroeder v. Wisconsin Cent. R. 
Co., supra. 


3. See Trial [38 Cyc 1926]. 


4 Cleveland, etc., R. Co. v. Pace, 
179 Ind. 415, 101 NE 479; Lake Shore, 
etc., R. Co. v. Myers, 52 Ind. A. 59, 
98 NE 654, 100 NE 313; Edwards v. 
Atchison, ete., R. Co., 86 Kan. 257, 
119 P 872; Hines v. Foreman, (Tex. 
Commn. A.) 243 SW 479 [rev (Civ. 
A.) 229 SW 630]; St. Louis South- 
western R. Co. v. Inman, (Tex. Civ. 
A.) 283 SW 689; Stewart v. Schaff, 
(Tex. Civ. A.) 269 SW 135; Robinson 
v. Galveston, etc., R. Co., (Tex. Civ. 
A.) 203 SW 395; Galveston, etc., R. 
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Where the j er. 


But it is not 


Co. v. Sloman, (Tex. Civ. A.) 195 SW 
321; Haas v. Chicago, ete., R. Co., 41 
Wis. 

[a] Held conflicting.—(1) Find- 
ing that the engineer intentionally 
ran into the horse and buggy of de- 
ceased, and findings that he had no 
knowledge of a speed ordinance and 
did not see deceased before the colli- 
sion. Cleveland, etc., R. Co. v. Pace, 
179 Ind. 415, 101 NE 479; (2) Find- 
ing that the automatic bell was ring- 
ing when the train in question ap- 
proached the crossing, and a finding 
that if plaintiff did not hear the bell 
it was due to the rattling of ‘his 
wagon or his own inattention. Ed- 
wards v. Atchison, etc., R. Co., 86 
Kan! 2575 119 °P 872. (3) Finding up- 
on special issues that the speed of 
defendant’s car and holes in the 
crossing were the indirect cause of 
the collision, and a finding that 
plaintiff was negligent in not look- 
ing while approaching the crossing. 
Southern Tract. Co. v. Gee, (Tex. Civ. 
A.) 198 SW 992. 


[b] Findings held not conflicting. 
—(1) Finding that deceased looked 
and listened, and a finding that ‘he 
was contributorily negligent in fail- 
ing to stop before going on track. 
Gonzales v. Lancaster, (Tex. Civ. A.) 
282 SW 954 [rev on other grounds 
(Commn., A.) 287 SW 1094]. (2) 
Finding that deceased automobilist 
failed to exercise such care in the 
matter of looking for an approaching 
train as would have been exercised 
by a person of ordinary prudence 
under the same or similar circum- 
stances, and findings that deceased 
was not guilty of contributory negli- 
gence, and that his negligence was 
not the proximate cause of the acci- 
dent. Texas, etc., R. Co. v. Wagner, 
(Tex. Civ. A.) 224 SW 377. (3) Find- 
ing that railroad employees discov- 
ered peril in time to stop train, and 
a finding that employees failed to 
keep lookout. St. Louis, ete., R. Co. 
v. Cole, (Tex. Commn. A.) 14 SW 
(2d) 1024, 16 SW (2d) 534 [aff (Civ. 
A.) 4 SW (2d) 1019}. (4) Other 
findings. New York, etc, R. Co. v. 
Lind, 180 Ind. 38, 102 NE 449; Citi- 
zens’ Loan, etc., Co. v. Terre Haute, 
etc., Tract. Co., 79 Ind. A. 491, 185 NE 
802; Citizens’ L. & T. Co. v. Terre 
Haute, etc., R. Co., (Ind. A.) 133 NE 
521, 79 Ind. A. 491, 185 NE 802; Lake 
Shore, etc., R. Co. v. Myers, 52 Ind. 
A, 59, 98 NE 654, 100 NE 313; Calvin 
v. Schaff, 118 Kan. 196, 234 P 1006; 
Atchison, etc., R. Co. v.. Moore, 10 
Kan. A. 510, 68 P 458; Salewski v. 
Minneapolis, ete., R. Co., 47 N. D. 64, 
181 NW. 72; Inman v. St. Louis 
Southwestern R. Co., (Tex. Commn. 
A.) 288 SW 150 [rev (Civ. Ay 283 
SW 689]; Oden v, Texas, etc., R. Co., 
(Tex. Civ. A.) 9 SW (2a) 367; St. 
Louis, ete., Co. 


5 2 
Schaff, (Tex. Civ. A.) 250° SW: 749; 
Graham v. Hines, (Tex. Civ. A.) 246 


Sw. 1015; Houston, ete., Re iConv. 
Wilkerson, (Tex. Civ, A.) 224 SW 
574; Sharp v. Milwaukee Electric R., 


ete., Co., 176 Wis. 340, 187 NW, 198; 


‘verdict for plaintiff.—(1) 


_ [§§ 2098-2100 


In accordance with general principles,* if spe-_ 
cial findings are in irreconcilable conflict with each 
other, no valid judgment can be granted thereon 
either for plaintiff or for defendant.* 


[§ 2100] d. Findings Inconsistent with General 
Verdict. In accordance with general principles,’ 
where the special findings are in irreconcilable con- 
flict with the general verdict, the former control, and 
judgment should be entered on the special findings 
notwithstanding the general verdict.® 
it is the duty of the court so to interpret special find- 


Nevertheless, 


Hahn v. Chicago, ete., R. Co., 78 Wis. 
396, 47 NW 620. 


5. See Trial [38 Cyc 1927 et seq]. 


6. Morford v. Chicago, ete., R. Co., 
158 Ind. 494, 63 NE 857; Chicago, 
etc., R. Co. v. Hedges, 118 Ind. 5, 20 
NE 530; Ft. Wayne, ete., Tract. Co. 
v. Schoeff, 56 Ind. A. 540, 105 NE 
924; Lake Erie, etc., R. Co. v. Oland, 
49 Ind. A. 494, 97 NE 543; Lake Erie, 
ete.; R. Co: v. Graver, 23>-Ind. A. 678, 
55 NE 968; Steffen v. Atchison, etc., 
R. Co., 89 Kan. 796, 132 P 978; Crane 
v. Missouri Pac. R. Co., 89 Kan. 472, 
131 P 1188; Tawney v. Atchison, etc., 
R. Co., 84 Kan. 354, 114 P 223; Mis- 
souri, etc., R. Co. v. Bussey, 66 Kan. 
735, 71 P 261; Harrington v. Rutland 
R. Co., 89 Vt. 112, 94 A 431. 


[a] Inconsistent with general 
Finding 
that a pedestrian could have seen an 
approaching engine after reaching a 
point fifteen feet from the track, and 
that for a distance of three hundred 
feet or more the track was straight, 
and the only obstruction was a tele- 
graph pole. Wabash R. Co. v. Tip- 
pecanoe L. & T. Co., 178 Ind. 113, 98 
NE 64, 38 LRANS 1167. (2) Special 
findings that, if plaintiff had looked 
and listened where there was an op- 
portunity, he must have seen the ap- 


proaching train, and could have 
saved himself. Beech v. Missouri, 
ete, -RivCo.; 85 Kana 90.21 iGhiPm2hoe 


(3) Special findings that deceased 
was guilty of contributory negli- 
gence, and that defendant was ex- 
ceeding the speed limit by operating 
its cars over a street crossing at 
seven miles an' hour, and there was 
no claim of willfulness on the part 
of defendant. Steffen v. Atchison, 
ete., R. Co., 89 Kan. 796, 132 P 978. 


[b] Not inconsistent with general 
verdict for plaintiff.—(1) Answers to 
interrogatories showing that he 
could have discovered the danger in 
time to avoid it had ‘the looked in a 
certain direction at a .certain time, 
since the facts especially returned do 
not exclude the existence of circum- 
stances warranting the conclusion 
that he exercised due care. Balti- 
more, ete., R. Co. v. Rosborough, 40 
Ind. 'A. 14, 80 NE 869. ° (2) Special 
finding in ’a death action that dece- 
dent, a nine-year-old girl, was old 
enough to know the dangers of the 
crossing, based upon the thought 
that she used such care as might 
ordinarily be expected from such a 
child, since what might be the exer- 
cise of ordinary care in a child nine 
years old measured by its experience 
and reasoning powers might consti- 
tute gross negligence in a person of 
mature judgment. Crabtree v. Mis- 
souri Pac. R. Co., 86 Nebr. 38, 124 
NW 932, 136 AmSR 663. (38) Spe- 
cial findings in response to inter- 
rogatories that the headlight on the 
front of the backing engine was 
burning, that a caboose was being 
drawn by the engine, and that the 
train was drifting on the track with- 
out the application of steam, since 
the effect of the headlight cannot be 
determined and neither can it be as- 


— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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.tion by a passenger in an automobile. 


§§ 2100-2101] 


ings as. to reconcile them with the general verdict 
if their words will permit such interpretation.’ 
special findings can override the general verdict only 
where they are consistent with each other® and in 
irreconcilable conflict with the general verdict,® and 
only when they both cannot stand;1° and the an- 
tagonism must be apparent upon the face of the 


sumed that the noise from the rails 
was such that plaintiff could have 
heard it. New York, etc., R. Co. v. 
Lind, 180 Ind. 38, 102 NE 449. (4) 
Special findings that plaintiff did not 
look or listen before reaching an 
opening in a ‘hedge extending along- 
side of the highway, and that before 
reaching such opening there was a 
point where plaintiff could have 
known of the train if she had looked 


and listened. Case v. Chicago, etc., 
R. Co., 100 Iowa 487, 69 NW 5388. (5) 
Other findings not inconsistent with 
general verdict see Antonian v. 
Southern Pac. Co., 9 Cal. A. 718, 100 
P 877; Lake Shore, ete. R. Co. v 
Johnsen, 135 Ill. 641, 26 NE 510; 
Dimick v. Chicago, etc., R. Co., 80 Th. 
338; Grand Trunk Western R. Co: v. 


Reynolds, 175 Ind. 161, 92 NE 733, 93 
NE 850 [aff (A.) 90 NE 94]; Chica- 
£0, etc, KR: Co. v. Fretz, 173:ind. 1519, 
90 NE 6 Chicaeo, ete, RB. iCor ive 
Thomas, (Ind.) 55 NE 861; Louis- 
ville, etce., R. Co. v. Schmidt, 134 Ind. 
16, 33 NE 774; Toledo, etc., R. Co.-v. 
Adams, 131 Ind. 38, 30 NE 794; Wa- 
bash R. Co..v. Evans, (Ind. A.) 169 
NE 477; Indiana Service Corp. v. 
Dailey, 87 Ind. A. 6, 159 NE 767; In- 
dianapolis, etec., Tract. Co. v. Thomp- 


son, (Ind. A.) 134 NE 514; Citizens’ 
L. We <Cou we eilerre® | Haute, <etes, 
“Pract., ‘Co.,) ind. A.) 133 (NB 521, 79 
Ind. A. 491, 185 NE 802; Chicago, 


ete., R. Co. v. Ackman, 80 Ind. A. 169, 
133 NE 164; Lake Erie, etc., R. Co. 
v. Griswold, 72 Ind. A. 265, 125 NE 
783; Chesapeake, etc., R. Co. v. Perry, 
71 Ind. A. 506, 125 NE 414; Lake 
Erie, ete., R: Co. v. Howarth, 73 Ind. 
A, 454, 124 NE 687, 127 NE 804; Mor- 
rissey v. Cleveland, etc., R. Co., 61 
Ind. A. 90; 110 NE 105; Chicago, etc., 


R. Co, v. Biddinger, 61 Ind. A. 419, 
109 NE 953; Lutz vy. Cleveland, etc., 
im. -Co;,, 59" Inds A516," 108 NE: 38386; 


Ohicago, etc., R. Co. v. Daun, 53 Ind. 
A. 382, 101 NE 731, 53 Ind. A. 699, 101 
NE 734; Cleyeland, etc., R. Co. v. 
Rumsey, 52 Ind. A. 371, 100 NE 782; 
Wabash R. Co. v. McNown, 53 Ind. 
A. 116, 99 NE 126, 100 NE 383; Henry 
v. Hack, 53 Ind. A. 47, 100 NE 116; 
Cleveland, ete. R. Co. v. Van Lan- 
ingham, 52 Ind. A. 156, 97 NE 573; 
Lake Erie, etc., R. Co. v. Moore, 51 
Ind. A. 110, 97 NE 203; Toledo, ete., 
R. Co. v. Lander, 48 Ind. A. 56, 95 NE 
319; Harmon v. Foran, 48 Ind. A. 
262, 94 NE 1050, 95 NE 597; Lowden 
v. Pennsylvania Co., 41 Ind. A. 614, 
82 NE 941; Wendel v. Cleveland, etc., 
R. Co., 41 Ind. A. 460, 82 NE 469; 
Lake Erie, ete., R. Co. v. Graver, 238 
ind. A. 678, 55. NE 968; Schulte iv: 
Chicago, ete., R. Co., 114 Iowa 89, 86 
NW 63; Williams v. St. Louis-San 
Francisco R. Co., 122 Kan. 256, 252 P 
470; Calvin v. Schaff, 118 Kan. 196, 
234 P 1006; Ewing v. Union Pac. R. 
Comey, Kan. 200, 231 P 334; Mercer 
v. Walker, 9 Kan. A. 882, 58 P 27; 
Crabtree v. Missouri Pac. R. Co., 86 
Nebr. 33, 124 NW 932, 136 AmSR 663; 
Kafka v. Union Stockyards Co., 78 
140, 110 NW 672; Baltimore, 
Con yn Koons,25 Oh. Cir, Ct. 
. S. 433. 

[ec] Where passenger in automo- 
bile (1) was killed, a special finding 
that if decedent had looked he could 
have seen the approaching locomo- 
tive was not inconsistent with a gen- 
eral verdict against the railroad. 
Drouillard v, Southern Pac. Co., 36 
Cal. A. 447, 172 P 405. (2) In an ac- 
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And 


for injuries in a collision with de- 
fendant’s electric car at a highway 
crossing where plaintiff set up the 
doctrine of last clear chance, findings 
of the jury in answer to interrogato- 
ries that plaintiff was negligent up 
to the time of the accident, and that 
after the motorman discovered the 
peril it was not possible to have then 
stopped his car and thereby avoid 
hitting the automobile, were*not in 
irreconcilable conflict with the gen- 
eral verdict for plaintiff, since the 
finding that the motorman was un- 
able to avoid striking the automo- 
bile was not a finding that he could 
not have stopped after striking the 
automobile but before injuring plain- 
tiff, the automobile having been car- 
ried across the road and crushed 
against a telephone pole. Marion, 
ete., Tract. Co. v. Landis, 77 Ind. A. 
239, 183 NE 404. 


Te ehicaeo mete. ave OO 
dinger, 63 Ind. A. 30, 113 NE ‘i027. 

Construction see infra § 2101. 

8. Chicago, ete., R. Co. v. Spilker, 
134 Ind. 380, 33 NE 280, 34 NE 218. 
Ana see Trial [38 Cyc 1928]. 

9. Lake Erie, ete., R. Co. v. Doug- 
las. Ti ind. A.S6Ty L25oNhe474) So 
same effect Lutz v. Cleveland, etc., R. 
Co., 59 Ind. A. 16, 108 NE 886. 


10. Wendel v. Cleveland, etc., 
Co., 41 Ind. A. 460, 82 NE 469. 

Findings inconsistent with each 
other see supra § 2099. 


11. Wendel v. Cleveland, ete., 
Co., 41 Ind. A. 460, 82 NE 469. 


Bid- 


R. 


R. 


12. See Trial [38 Cyc 1901 et seq]. 
13. See Trial [38 Cyc 1930 et seq]. 
14. See cases infra this note. 

[a] General verdicts construed.— 


(1) A finding of a railroad’s negli- 
gence in running its train through a 
town in violation of its speed ordi- 
nance or of the statute would be em- 
braced in a general verdict for the 
administrator of one killed at a cross- 
ing. Cleveland, etc., R. Co. v. Pace, 
179 Ind, 415, 101 NE 479. (2) A gen- 
eral verdict for plaintiff, suing a rail- 
road. company for injuries in a colli- 
sion at a crossing, is a finding for 
thim on the facts stated in the com- 
plaint, and against the company on 
the guest ton of contributory negli- 
gence. Lake HErig, etc. R. Co. v. 
Moore, 51 Ind. A. 110, 97 NE 203. (3) 
A general verdict in favor of a pedes- 
trian, suing a railroad company for 
injuries in a collision with a train at 
a street crossing, is a finding that she 
exercised ordinary care. Lowden v. 
Pennsylvania Co., 41 Ind. A. 614, 82 
NE 941. (4) A general verdict in 
favor of a person injured in a colli- 
sion with a train at a street crossing 
is a finding that such person exer- 
ecised ordinary care. Lowden v. 
Pennsylvania Co., supra. (5) Where 
a general verdict is for plaintiff, in an 
action for death at a railroad cross- 
ing, it includes a finding against de- 
fendant’s negligence. Cleveland, etc., 
Reno. ve starks, 58) Indi A: 341, 106 
NE 646. (6) Other general verdicts 
construed see Green v. Southern Pac. 
@on) 5S (Call “AS 1945199) Pll 059s) war 
son v. Hines, 220 EL AC 594; Pitts- 
burgh, etc. R. Co. v. Dove, 184 Ind. 
447, 111 NE 609; Cleveland, ete., R. 
Co. v. Henson, 54 Ind. A. 349, 102, NB 
399; Whaley v. Vidal, 27 See 627, 
132 NW 242. 


15. See cases infra this note. 
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record and incapable of being removed by any evi- 
dence legitimately admissible within the issue. 

[§ 2101] e. Construction, Operation, and Effect. 
General rules governing the construction, operation, 
and effect of general verdicts’? and of special ver- 
dicts and findings!* apply to general verdicts'* and. 
to special verdicts and findings?® in actions for in- 


[a] Particular findings construed. 
—(1) An answer of “No,” in reply to 
a question as to whether the com- 
pany’s employees discovered plain- 
tiff's peril too late to prevent the in- 
jury by exercising ordinary care, in 
connection with the jury’s reply to 
another question that the trainmen 
could not have done anything to pre- 
vent the accident after seeing plain- 
tiff, meant that the trainmen did not 
discover plaintiff at all, and not that 
they discovered him in time to avoid 
the collision by exercising due care. 
Missouri, etc., R. Co. v. Jenkins, 79° 
Kan. 17, 98 P 208. (2) A finding in 
answer to an interrogatory that if 
decedent in approaching a crossing 
had, at a point in the highway forty- 
seven feet north of the track, looked 
east, he could have seen the headlight 
of the engine for eighty rods, and 
thence continuously as he approached 
the crossing he could have seen it for 
that distance or more, is not a find- 
ing that the headlight could have 
been seen continuously as it ap- 
proached when within eighty rods’ 
distance, and in view of findings that 
the view was obstructed, and that 
the train was within the eighty rods, 
it is not a finding of contributory 
negligence. Grand Trunk Western 
R. Co. v. Reynolds, 175 Ind. 161, 92 
NE 733, 93 NE 850. (3) A finding, 
in answer to a special interrogatory, 
that the engineer of the locomotive 
by the exercise of reasonable care 
should have discovered the peril 
prior to the accident in time to have 
prevented the injury, is not a finding 
that the engineer could have avoided 
the collision after his discovery of 
the peril. Rossier v. Payne, 125 
Wash. 155, 215 P 366. (4) A finding 
that a train was operated at a rate 
of speed in violation of a city ordi- 
nance amounts to a finding of negli- 
gence per se on the part of the rail- 
road, where the ordinance has been 
duly pleaded and proved. Stewart v. 
Schaff, (Tex. Civ. A.) 269 SW 185. 
(5) A finding that by the exercise of 
ordinary care plaintiff would have 
seen the approaching train in time to 
stop before colliding therewith, if 
she had been Keeping a lookout, is a 
finding of negligence. St. Louis 
Southwestern R. Co. v. Harrell, (Tex. 
Civ. A.) 194 SW _ 971. [rev on other 
grounds 222 SW 221]. (6) In an ac- 
tion for injuries to plaintiff’s trac- 
tion engine, struck by defendant’s 
interurban car while the engine was 
stalled on the track, special answers 
to interrogatories, which showed a 
failure. by plaintiff to give warning 
of the situation of the engine do not 
show that such negligence was the 
proximate cause of the injury, where 
it further appeared that the motor- 
man could ‘have seen the situation in 
time to have stopped his car, so that 
they do_not require a judgment for 
defendant, notwithstanding the gen- 
eral verdict for plaintiff. Hooven v. 
Meyer, 74 Ind. A. 9, 128 NE 614. (7) 
Where there is evidence that plain- 
tiff attempted to cross the track in 
obedience to a flagman’s signal, the 
jury’s finding that the railroad’s neg- 
ligence consisted in ‘‘insufficient flag 
service’? may be interpreted as mean- 
ing that the flagman was remiss in 
his duty, rather than that another 
flagman was required. Weston v. 
Hines, 107 Kan. 625, 193 P 340. (8) 
Other’ special findings construed see 
Central Indiana R. Co. v. Wishard, 
186 Ind. 262, 114 NH 970 [transf 
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juries at railroad crossings.?® 


[§ 2102] 9. Appeal and Error—a. In General. 
Rules governing appeal and error in civil actions 
generally!” apply in actions for injuries at cross- 
Thus objections not raised in the lower court — 
cannot be raised for the first time on appeal.?® 
Findings of faet or verdicts will not ordinarily be 
reviewed on appeal,?° as where men may reasonably 
differ in regard to the conclusion to be reached ;?? 
where the case is extremely close on the facts and 
the right of plaintiff to recover not very doubtful ;?? 
23 although the find- 
ing is apparently against the weight of the evi- 
dence;24 where the evidence is conflicting and the 
case has been submitted to the jury under proper 
instructions ;?5 where the evidence is such as might 
lead different minds to different conclusions;?° where 
the evidence justifies the finding or verdict;?7 where 
the findings were not such as could not have been 
reached by reasonable men;?° where there is “ample 
evidence” to support the verdict;?° where there is 


ings.1§ 


where the evidence is conflicting, 


(A.) 108 NE 35]; Wabash R. Co. v. 
MecDoniels, 183 Ind. 104, 107 NE 291; 
Indianapolis WALON + Be, COre ive Wad- 
dington, 169 Ind. 448, 82 NE 1030; 
New York Cent. R. Co. v. Solomon, 
88 Ind. A, 95, 161 NE 635; Pennsyl- 
vania R. Co. v. Williamson, 86 Ind. 
Aeves A tbl > Ni 6L Chieazo; ete... 
Co. v. Biddinger, 63 Ind. A. 3.0) > 13 
NE 1027; Coleman v. St. Louis-San 
Francisco R. Co., 130 Kan. 325, 286 


P 254; Blue v. Atchison, etc., R. Co., 
126 Kan. 635, 270 P 588; Bunton v. 
Atchison, ete., R. Co., 100 Kan. 165, 


163 P 801; Atchison, etc., R. Co. v. 
Wilkie, 47) Kan. 791, )90 PP 3075, - 127 
AmSR 464, 11 LRANS 963,15 AnnCas 
F315." (St. Louis, etc., R. Go. v. Price, 
(Tex. Commn. A.) 269 SW 422 [aft 
(Civ. A.) 244 SW 642]; Hines v. 
Foreman, (Tex. Commn. A.) 243 SW 
479 . [rev (Civ. A.) -229 SW _ 630]; 
Houston, etc., R. Co. v. Lavine, (Tex. 
Civ. A.) 255 SW 448 [writ of error 
dism (Commn. A.) 267 SW_ 1114]; 
Clemons y. Chicago, ete., R. Co., 137 
Wis. 387, 119 NW 102; Brunelle v. 
Grand Trunk R. Co., 43 Ont. L. 220, 
44 DomLR 48, 23 CanRCas 348; An- 
dreas vy. Canadian Pac. R. Co., 7 Terr. 
L. °327, 2 WestLR 249 [app dism 37 
CaniismaCs Lis 


16. See cases supra notes 14, 15. 


[a] General verdict and special 
findings construed.—A general ver- 
dict for plaintiff in an action for 
death at a crossing and negative an- 
swers to special interrogatories pro- 
pounded, as to whether the whistle 
was sounded or the bell rung by the 
engineer in charge of the train, were 
in effect, a finding by the charge that 
the failure to ring the bell or blow 
the whistle, as required by law, was 
the direct and proximate cause of 
the injury. Kugler v. White, 91 
Okl. 130, 216 P 903. 


17. See Appeal and Error 3 C. J. 
p 256. 
18. See Swift v. Staten Island 


Rapid Transit Co., 17 NYS 654 [aff 
135 N. Y. 650 mem, 32 NE 647 mem]; 
and cases infra this section. 


[a] Invited error.—Parties are 
concluded by their own instructions 
whether abstractly correct or not. 
Jenning v. St. Louis, etc., R. Co., 99 
Mo. 394, 11 SW 999. 


{b] Where two causes of action 
have been set up in petition, a ver- 
dict and judgment for plaintiff will 
be set aside where one of such causes 
of action is not within the applica- 
tion of the statute under which the 
action is brought and the record on 
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some evidence to support the finding;*° or where 


appeal fails to state on which ground 


the finding is based. Crumpley v. 
Hannibal, ete., R. Co., 98 Mo. 34, 11 
Sw 244 


19. Louisville, R. _Co 
Patchen, 167 Ill. "204. ae 47 NW. 368, 
167 Ill. 613, 48 NE 828; ‘Steel v. Chi- 
cago, etc., Ges Co., 107 Mich. 516, 65 
NW 573; Lewis v. New York, etc., 
Ri Co; 133 N. Y. 496, 25 NE 357. And 
see Appeal and Error § 580. 


[a] Objections to instruetions.— 
Where the trial court treats a stat- 
ute requiring certain precautionary 
measures as still in force and_ so 
although in fact 
the statute was not then in existence, 
the question cannot be raised on ap- 
peal, where the charge was not ex- 
cepted to on that ground. Lewis v. 
New York, etc.; R. Co., 123 N. Y. 496, 
25 NE 357. 


20. Dundon v. New York, etc., R. 
Co., 67 Conn. 266, 34 A 1041; Pom- 
ponio v. New York, etc., R. Co., 66 


Conn. 528, 34:A 491, 50 AmSR 124, 32 
LRA 530; McCullough v. Pennsylva- 
nia R. Co., 158 NYS 4; Raspberry v. 
Canadian Nat. R. Co., 62 Ont. L. 406, 
[1928] 8 DomLR 831; Smith v. 
Niagara, etc., R. Co., 9 Ont: Th 158, 4 
OntWR 526. And see cases infra this 
section; and Appeal and Error § 2830. 


21. Grand Trunk R. Co. v. Griffith, 
45 Can. S. C. 380, AnnCas1912B 711. 


22. Chicago, etc., R. Co. v. Adler, 
129 Ill. 335, 21 NE 846 [aff 28 Ill. AL 
102]. 

23. Ark.—Preseott, etc., R. Co. v. 
Franks, 111 Ark. 83, 163 SW 180, 
AnnCasl916A 1773. 


Cal.—Carraher v. San Francisco 
Bridge Co., 100 Cal. 177, 34 P 828. 


Ga.—Savannah, ete, R. Co. v. 
Bryan, 94 Ga. 632, 21 SE 57. 


Ill—Hamman v. Illinois Cent. R. 
Co., 206 Til, A.’ 80. 


N. Y.—Hoffman v. Fitchburg R. 
ae Hun 144, 32 NYS 487 [aff 155 
Y. 636 mem, 49 NE 1098 mem]; 

Anderson v. New York; etc Rio; 

6 NYS 182 | [aff 125 Ni YY. 701 mem, 

26 NE 752 mem]. 


Oh,—Cincinnati, etc., R. Co. v. Bux- 
ton, 3 Oh, TAL 298.520. On Cir. Gt wiNe 
S. 22. 

Ont.—Wilton v. Northern R. Co., 
5 Ont. 490; Tyson v. Grand Trunk 
R. Co., 20 U. C. Q. B: 266: 

And see Appeal and Error § 2836. 


[a] Thus, where a fence obstructs 
the view until within a few feet of 


Co.; 
N. 


the verdict is not against the weight of the evidence.*+ 
It has been said that the verdict should not be set 
aside unless it is élearly and manifestly against right 
and justice,?? or unless there is overwhelming evi- 
dence to the contrary.*® 
based on findings of fact or verdicts should be re- 
versed where there is no evidence to support them,** 
where manifestly*® or palpably*®® against the weight 
of the evidence, or opposed to the overwhelming pre- 
ponderance of evidence;** where there is a strong 
preponderance of evidence over that on which the 
verdict is based, and it appears that injustice has been 
done;*® or where the verdict is so contrary to the 
weight of the evidence as to shock the ordinary fair 
minded person.*? 


[§ 2103] b. Harmless Error. 
il actions,*® so in actions for injuries at crossings, 
the parties cannot on appeal complain of errors 
which did not operate to their prejudice;*! and this 
rule has been applied in respect of defects in plead- 


Nevertheless, a judgment 


As in all other eiv- 


the tracks, and the testimony is con- 
flicting as to whether the signal bell 
at the crossing was ringing or was 
out of order, a verdict for the admin- 
istrator of a driver struck by a fast 
train will not be disturbed. Ske 


nati; ete, TR Co. vw Buxton, 37Om 
298, 20 Oh. Cir. Ct. mi S. 22: 

24. Baltimore, ey. CortrVe 
Thurston, 119 Ill. re 321. 

25. Delaware, ete., R. Co. v. Con- 


verse, 139 U. s 469, 11 Sct 569, 35 
L. ed. 213; Smith v. Rio Grande 
Western R. Co., 9 Utath 141, 33 P 626. 


26. Wright v. Grand Trunk R. Co., 
12 Ont. L. 114, 7 OntWR 636. 


27. Houston, ete., R. Co. v. Stew- 
art, (Tex.) 17 SW 388; Forrester v. 
Canadian Nat. R. Co., 14 Sask. L. 76, 
56 DomLR 449, [1921] 1 West Wkly 
316 [aff [1920] 2 WestWkly 571]- 


28. Wabash R. Co. v. Misener, 38 
Cans C1945 


29. Gray v. North Eastern R. Co., 
48 L. T. Rep. N. S. 904. 


30. Arkell v. Toronto, ete., R. Co., 
58 Ont. L. 1, [1923] 3,DomLR 828. 


$1. Peart v. Grand Trunk R. Co., 
LVOVOnt, 7538; 


32. Smith v. Rio Grande Western 
R. Co,, 9 Utah 141, 33 P 626. 


83. Reynolds v. Canadian Pac. R. 
Co., [1927] Can. Si Ch 7506, T1927)" s 
DomLR 888, 33 CanRCas 55 [allow- 
ing app 59 Ont, L. 396, [1926] 4 Dom 
LR 458, 32 CanRCas 376]. 


34 Minor v. Grand Trunk R. Co., 
11 OntWN 431. 


35. Baker y. Illinois Cent. 4 
227/11], Ay 101. TEES 


36. Louisville, ete. Ry Eos 
Daniel, 104 SW 344, 31 Kyl 944. 


37. Martin v. New York Cent., etc., 
R. Co., 30 Misc. 691, 64 NYS 364 [aff 
53 App. Div. 650, 66 NYS 1137]; 
Houston, ete., R. Co. v. Lavine, (Tex. 
Civ. A.) 255 SW 448 {writ of error 


Vv. 


dism (Commn. A.) 267 SW 1114]: 
Hines v. Roan, (Tex. Civ. ra 230 
SW 1070; Texas, ete., Ri-Co Wag- 


ner, (Tex. Civ. A.) 234 SW 377, 


38. Chicago, ete., R. Co. vy. G - 
ner, 46 Ill. 74. ret 
39. Hintz v. Michigan Cent. R. Cos, 


132 Mich. 305, 98 NW 634. 


40. See Appeal and Error § 2878 
et seq. 
41. Ala.—Woodward Iron Co. v. 


Andrews, 114 Ala. 248, 21 S 440. 


— es 


§§ 2103-2104] 


ings,*? improper remarks of counsel,**® errors in the 
admission or exclusion of evidence,** or in striking 
out evidence,*® and error in the giving or refusal of 


instructions.*® 


Conn.—Dolph v. New York, 
R. Co., 74 Conn: 538, 51 A 525. 

Ill.—Illinois Cent. R. Co. v. Ash- 
line, 171 Ill. 313, 49 NE 621. 

Ind.—Chicago, ete., R. Co. v. Thom- 
as, 55 NE 861. 

Iowa.—Willfong v. Omaha, ete., R. 
Co., 116 Iowa 548, 90 aes 358, 

Kan.—Atchison,_ etc., Com ns 
Shaw, 56 Kan. 519, 43 P Feo. 

Ky.—Illinois Cent. R. Co. v. Coley, 
121 Ky. 385, 89 SW 234, 28 KyL 336, 
1 LRANS 370. 

Mass.—Titcomb vy. Fitchburg R. 
Co., 12 Allen 254. 

Minn.—Loucks v. Chicago, 
Co., 31 Minn. 526, 18 NW ee 

Miss.—lIllinois Cent. Cou, “Vn 
Bethea, 88 Miss. 119, 40 3 813. 

Mo. —Spillane v. Missouri Pac. R. 
eee 135 Mo. 414, 37 SW 198, 58 AmSR 


etc., 


etc. ke 


Nebr.—Missouri Pac. R. Co. v. 
wot 49 Nebr. 489, 68 NW 640. 

Y.—Simkoff v. Lehigh Valley 

R. ron 190 N. Y. 256, 83 NE 15; Hen- 

ning v. Caldwell, 18 NYS 339 [afte 137 


IN;, ¥. oda 33 NE 337]; Halsey v. 
Rome, etc., R. Co., 12 NYSt 319 [aft 
113 N. Y. 622 mem, 20 NE 876 mem]. 


N. C.—Hinkle v. Richmond, 
Rs Co.; 7LO9 Ns Ce 
AmSR 581. 


Ok1.—Missouri, Co v. 
Pleak,! 124 Okl. 213, *S58 E 160. 

Ss. C.—Smith v. Southern R. Co., 
53 S. C. 121, 30 SE 697. 

Tex.—Gulf, ete., R. Co. v. Ander- 
son, 76 Tex. 244, 13 SW 196. 

Utah.—Holland v. Oregon Short 
Line R. Co., 26 Utah 209, 72 P 940. 

Wis.—Heddles v. Chicago, etc., R. 
Co., 77 Wis. 228, 46 NW 115, 20 AmSR 
106. 


etc.,; 
472,13 SE 884, 26 


42. Atchison, ete., R. Co. v. Shaw, 
56 Kan. 519, 48 P 1129 (where it is 
clear that the injury was caused by 
negligence in the management of the 
engines and cars and that testimony 
with reference to the absence of gates 
did not influence the jury, the verdict 
will not be set aside because of the 
failure of: plaintiff- to allege in her 
petition the failure to maintain gates 
‘as a ground of negligence). And see 
Appeal and Error § 2901. 


43. Newell v. Cleveland, etc., R. 
Con ioe TIAL eS: Erev: sony other 
grounds 261 Ill. 505, 104 NE 223] (re- 
marks withdrawn by counsel and 
jury instructed to disregard them). 
And see Appeal and Error § 2938. 


44. Conn.—Dolph v. New York, 
-ete., R. Co., 74 Conn. 538, 51 A 525. 

Tll.— Illinois Cent. R. Co. v. Ash- 
une teddy TALS LEE 49 NE 521; Chicago, 


“ita Co; Clough, 134 Ill. 586, 25 
Nw 664, 29 NE 184, 
imd..—-Onieaeo, sete. ek. (Co. =v, 
Thomas, 55 NE 861. 


Iowa.—Willfong v. Omaha, ete., R. 
Co., 116 Iowa 548, 90 NW 358. 

Miss.—lIllinois Cent. R. Co. :v. Beth=-’ 
ea, 88 Miss. 119, 40 S 813. 

N. Y.—Quill v. New York Cent., etc., 
R. Co., 16 Daly 313, 11 NYS 80 [ate 126 
INS Ye 629 mem, 27 NE 410 mem]. 

N. C.—Hinkle v. Richmond, etc., R. 
Co., 109 N. C. 472, 13 SE 884, 26 AmSR 
581. 

Ss. C.—Mack v. South Bound R. Co., 
52 S. C. 328, 29 SE 905, 68 AmSR 913° 
40 LRA 679. 

Tex. De gt vel y any etc., 

“Tabor, 12 Tex. Civ. A, 283, 33 5 sw 394. 
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Utah.—Holland vy. Oregon Short 
Line R. Co., 26 Utah 209, 72 P 940. 


Wis.—Heddles v. Chicago, ete., R. 
et 77 Wis. 228, 46 NW 115, 20 AmSR 


And see Appeal and Error § 2948. 


[a]- Thus (1) defendant was not 
prejudiced by evidence that there was 
no flagman at the crossing, where the 
jury were not instructed in regard 
thereto, and the crossing was one 
which in fact required a flagman. 
Chesapeake, ete., R. Co. v. Dixon, 104 
Ky. 608, 47.SW 615, 20 KyL 792, 50 
SW 252, 20 KyL 1883.-' (2) In an ac- 
tion for death at a crossing, error in 
admitting evidence that deceased was 
a man of careful habits will not war- 
rant a reversal. Illinois Cent. R. Co. 
v. Ashline, 171 Ill. 3138, 49 NE 521. 


[b] Error held prejudicial.— 
Where a track at the place of the ac- 
cident was used by two different com- 
panies, the admission of evidence that 
after the accident a witness crossed 
the track at that place and listened 
for a whistle dr bell and heard none 
and did not perceive or hear the train 
until it was within twenty feet of the 
crossing is prejudicial error. Chesa- 
peake, etc., R. Co. v. Riddle, 72 SW 
22, 24 KyL 1687. 

45. Woodward Iron Co. v. Andrews, 
114 Ala. 243, 21 S 440; Slaats v. Chi- 
eago Great Western R. Co., 110 Iowa 
202, 81 NW 457. And see Appeal and 
Error § 2972. 


46. Jowa.—Donaldson vy. Mississip- 
pi etc., R. Co., 18 Iowa 280, 87: AmD 
SOU. 


Ky.—Illinois Cent. R. Co. v. Coley, 
121 Ky. 385, 89 SW 234, 28 KyL 3386, 
1 LRANS 370. 


Mass.—Titcomb v. 
Co., 12 Allen 254. 


Fitchburg R. 


Mo.—Gratiot v. Missouri Pac. R. 
Co., 16 SW 3884. 
Nebr.—Missouri Pac. R. Co. v. 


Geist, 49 Nebr. 489, 68 NW 640. 


N. Y.—Simkoff v. Lehigh Valley R. 
Co., 190 N: Y. 256, 83 NE 15. 


Okl1.—Missouri, etc., R. Co. v. Fleak, 
124 Okl. 213, 258 P 160 


S. C.—Smith v. Séuthern R. Co., §3 
S: C. 121, 30 SE 697. 


Tex.—Missouri Pac. R. Co. v. Peay, 
7 Tex. Civ. A. 400, 20 SW 768. 


[a] Rule applied to instructions: 
(1) As to defects or obstructions at 
crossings. Missouri, etc., R. Co. v. 
Connelly, 14 Tex. Civ. A. 529, 39 SW 
145. (2) As to the degree of care re- 
quired of a boy while crossing a rail- 
road, Spillane v. Missouri Pac. R. 
Co., 1385 Mo. 414, 37 SW 198, 58 AmSR 
580. . (3) As to the giving of signals 
from a train. East Tennessee, etc., 
R. Co. v. Deaver, 79 Ala. 216; Atchi- 
son, etc., R. Co. v. Waiz, 40 Kan. 433, 
19 P 787; Illinois Cent. R. Co. v. Coley, 
121 Ky. 385, 89 SW 234, 28 KyL 336, 
1 LRANS 3870; Kentucky Cent. R. Co. 
v. Smith, 93 Ky. 449, 20 SW 392, 14 
KyL 455, 18 LRA 63; Rupard v. Ches- 
apeake, etc., R. Co., 88 Ky. 280, 11 SW 
70, 10 KyL "1023, 7 LRA 316; Loucks 
v. Chicago, ELC Ray CO ok Minn. 526, 
18 NW 651; Kenney Va "Hannibal, etc,, 
R. Co., 105 ‘Mo. 270, 15 SW 983, 16 SW 
8375 Lewis v. New York, ete., R. Co; 
128 N. Y. 496, 26 NE 357 [aff 5 NYS 
Sil Onley GulLe, ete., R. Co. v. Anderson, 
16 Tex. 244, 13 SW 196. 


[b] Error cured.—In an action for 
wrongful death, an erroneous instruc- 
tion requiring due care at the time of 
death, but failing to require due care 
in approaching the place of danger, 
is not prejudicial where not directing 


[§ 2104] 10. Damages. 
erning the measure of damages for tortious injuries 
to person*? or property*® apply,*® including the al- 
lowance of exemplary or punitive damages.”° 


[52 C.J.] 535 


General principles gov- 


When 


a verdict and the true rule is subse- 
quently stated in another instruction. 
Bernier v. Illinois Cent. R. Co., 213 
Til. A. 530. 


[ec] Prejudicial error.—If contra- 
dictory instructions on a‘ material 
point in a case have been given, the 
verdict should be set aside, as it can- . 
not be known by which the jury were 
controlled. Southern R. Co. v. Hans- 
brough, 107 Va. 733, 60 SH 58. 


47. See Damages § 181. 
, Damages for death see Death § 222. 
48. See Damages §§ 182-186. 


49. Pedlar v. Canadian Northern 
R. Co., (Man.) 15 WestLR 613; Filia- 
trault v. Canadian Pac. R. Co., 18 Que. 
Super. 491. 


[a] Compensatory damages only 
should be allowed for injuries caused 
by the negligent act of railroad em- 
ployees in blowing a whistle too close 
to a team but at a time and place 
where it was customary to blow it. 
reais etc., R. Co. v. Dunn, 52 Iil. 


50. See Damages §§ 284, 290 
(where the two views on the liability 
for exemplary damages for acts of an 
agent or servant are discussed). 


[a] Thus (1) in an action for over- 
turning a buggy by the horse’s becom- 
ing frightened, after plaintiff was per- 
mitted to drive close to the track by 
negligent failure to give the usual 
crossing signals, plaintiff was not en- 
titled to recover punitive damages. 
Illinois Cent. R. Co. v. Beeler, 142 Ky. 
772, 185 SW 305. (2) Where plain- 
tiff's horses and wagon were struck 
by a train, and the only act of negli- 
gence committed was the failure of 
defendant’s gate watchman to close 
the gates, plaintiff was not entitled 
to recover punitive damages. Schulte 
v. Louisville, ete., R. Co., 128 Ky. 627, 
108 SW 941, 33 KyL 381. \ 


[b] Where there was only brief 
opportunity for seeing person before 
he was struck, punitive damages can- 
not be recovered. Louisville, ete., R. 
Co. v. Creighton, 106 Ky. 42, 50 SW 
227, 20 KyL 1691, 1898. 


[e] Circumstances authorizing 
such damages.—(1) Pushing cars 
Over a crossing at a time when there 


| were school children at the crossing, 


without ringing a bell or blowing a 
whistle, or without any person on the 
cars to control or give notice or warn- 
ing, the watchman on duty giving no 
warning, was “gross negligence” au- 
thorizing punitive damages. Louis- 
ville, etc., R. Co. v.. Allnutt, 150 Ky. 
831, 151 SW 14. (2) There was gross 
negligence authorizing punitive dam- 
ages where, through reckless inat- 
tention to duty to operate the gates, 
they were left up when a train was 
approaching, and a team was allowed 
to drive in front of it, a view of it 
from the team being obstructed by 
cars on a siding. Louisville, ete., R. 
Co. v. Roth, 130 Ky. 759, 114 SW 264. 
(3) Where it was shown that fthe 
crossing was dangerous in itself, the 
space between the rails not having 
been filled in, thereby requiring very 
careful driving of the car whether the 
train was approaching the crossing or 
not, that the view was _ obstructed, 
that the statutory signals were not 
given, and that the crossing was a 
much used crossing, punitive damages 
may be awarded. Curlee v. Southern 
R. Co., 122 S. C.:361, 115 SH 628. 


[d] Interstate railroad may be 
held liable for punitive damages to 
one injured at a erossing where the 
state statute authorizes punitive dam- 
ages and there is no federal statute 
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recoverable, the amount of punitive damages is in the 
sound discretion of the jury®! with the limitation that 
they must not be so excessive as to indicate influence 
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[§§ 2104-2105 


by passion or prejudice and must have some reasona- 
ble relation to the injury and the cause of it.>? 


XXI. INJURIES TO LICENSEES OR TRESPASSERS AND OTHERS ON 


[§ 2105] A. Status of Such Persons*—1. Persons 
on or near Tracks Generally—a. In General—(1) As 
Persons who go upon a railroad track 
-or right of way,5> except at public crossings,®® or 


Trespasser.°4 


on the subject. Poole v. Southern R. 
Co., 116 S. C. 377, 108 SE 150. 


[e] Willful failure to give statu- 
tory signals.—By express statutory 
provision, punitive damages may be 
awarded for a willful or reckless fail- 
ure to give the signals required by 
statute. Brogdon v. Northwestern R. 
Go:, 141 S. C..238, 139 SE 459; Osteen 
v. Southern. R. Co., 76'S. C.. 368, 57 
SE 196; Cole v. ei Ridge R. Co., 75. 
8. GC. 156, 55° SH 1263 


'51. Louisville, etc., ie Co. va Roth; 
130 Ky. 759, 114 SW 6 


[a] Issue eas eeprined to 
jury.—In an action for intestate’s 
death by being struck by a train while 
attempting to stop it to prevent a col- 
lision with his team, there being evi- 
dence that the crossing on which his 
team had stalled was obviously dan- 
gerous on account of the narrowness 
of the bridge at its approach, and 
that the county authorities had sever- 
al times warned defendant and re- 
quested that the bridge be made safe, 
which was not done, the issue of pun- 
itive damages was properly submitted 
to the jury. Thompson v. Seaboard 
Air Line R. Co., 81 S. C. 333, 62 SE 
396, 20 LRANS 426. 


52. Louisville, etc., R. Co. v. Roth, 
130 Ky. 759, 114 SW 264. 


fa] Amount not excessive.—Three 
thousand dollars actual damages, and 
two thousand dollars for gross negli- 
gence in leaving gates up. Louisville, 


Eten b. CO,, Vi. ‘Roth, 130 Ky. 759, 114 
“SW 264. 
53. Cross references: 


Companies and persons liable for in- 

ae see supra §§ 1134-1197. 
Injuries 

At crossings see infra § 1768 et seq. 

20's 

Employees see Master and Serv- 

ant §§ 381-1445. 

Passengers see Carriers §§ 1294— 
1480. 
Persons on: 

Highway or private premises 
near tracks see infra §§ 2295— 
2330. 

Railroad premises by reason of 
obstructed crossing see infra 
§§ 1778-1787. 

54. Care required as to such person 
see infra § 2126 

55. As private property of railroad 
see supra § 200 et seq. 

56. Status of persons using crogs- 
ing for crossing purpose see supra § 
1774. 

57. Status of persons using prop- 
erty on or along streets or highways 
see infra § 2108. 


58. See supra § 1774. 

59. See infra §§ 2106, 2107, 2111- 
2118. 

60. U. Rare v. New Jersey 


Cent. R. Co., 255 Fed. 4938, 166 CCA 
569; McCarthy v. New York, ete. RR: 
Co., 240 Fed. one 153 CCA 406. 


roe —Newma v. Louisville, etc., 
R. Co., 212 Ala. 580, 103 S 856; South- 
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ern R. Co. v. Stewart, 179 Ala. 304, 
60 S 927; Southern R. Co. v. Bene- 
field, 172 Ala. 588, 55 S 252, 35 LRANS 
420; Birmingham Southern R. Co. v. 
Fox, 167 Ala. 281, 52-S 889; Martin 
v. Union Springs, ete., R. Co., 163 Ala. 
215, 50 S 897; Birmingham R., etc., 
Co. v. Jones, 153 Ala. POCA sy 2 delheas 
Haley v. Kansas City, etc., ’R. Cos 113 
Ala. 640, 21 S 357; Louisville, "etc., 
R. Co. v.. Hairston, 97 Ala. 851, 12 S 
299; Glass v. Memphis, etc., i, Co} 
94 Ala. 581,,10 S 215: Savannah, etc., 
Re"Covlive Meadors, 95 Ala. 137,10 $ 
141; Louisville, ete., R. Co. v. Black, 
89 Ala. 3138, 8 S 246; "Memphis, eter, 
Co. v. Womack, 84 Ala. 149, 4 S 618; 
Louisville, etc., R. Co. v. Ganter, 16 
Ala. A. 328, 77S 917. 


Ark.—St. Louis, ete., R. Co. v. Lav- 
endusky. 87 Ark. 540, 113 SW 204; 
St. Louis, etc., R. Co. v. Raines, 86 
Ark. 306, 111 SW 262; Adams v. St. 
Louis, ete., R. Co., 83 Ark. 300, 103 
SW 725; St. Louis Southwestern R. 
Co. v. Bryant, 81 Ark. 368, 99 SW 693; 
St. Louis, etc., R. Co. v. Monday, 49 
Ark. 257, 4 SW 782; St. Louis, etc., R. 
Co. v. Wilkerson, 46 Ark. 513. 

Cal.—Green v. South San Francisco 
HRC. Com Lote Calms go zat os Pu6Go. 

Del.—Patterson v. Philadelphia, 
etek: /Co.7'9" Dekcll0s: 

Fla.—Louisville, ete, R. Co. v. 
Wade, 46 Fla. 197, 35 S 868. 

Ga.—Atlantic Coast Line R. Co. v. 
Fulford, 159 Ga. 812, 127 SE 274 [an- 
swers to cert questions conformed to 
83 Ga. A. 631, 127 SE 812]; Western, 


ete., R..Co. v.. Bailey, 105 Ga. 100, 31 
SE 547; Rome R. Co. v. Tolbert, 85 


Ga. 447, 11 SE 849; 
Brinson, 70 Ga. 208. 


Ill.—Bartlett v. Wabash R. Co., 220 
Ill. 163, 77 NE 96 [aff 116 Ill. A. 671; 
Blanchard vy. Lake Shore, etc., R. Co.; 
126 Ill. 416, 18 NE 799, 3 AmSR 630; 
Illinois Cent. Re) Coa avs Hetherington, 
83 TH 6L0s< Thinoiss Cents a Comey 
Godfrey, 71 Til. 500, 22 AmR 112; 
Ingram v. Jackson, 206 Ill. A. 466; 
Neice v. Chicago, etc., R. Co., 165 I1l. 
A. 627'[aff 254 Ill. 595, 98 NE 989, 41 
LRANS 162]; Cunningham vy. Illinois 
Cent. R. Co., 165 Ill. A. 382; Fosbury 
vy; ‘Aurora, ‘ete;, Ri Co., 141 1M. Av*98} 
McLain v. Chicago, ete., R. Co., 121 
Ill. A. 614; McGuire v. Chicago, etce., 
R. Co., 120 Tll. A. 111; Cleveland, etc., 
R. Co. v. Hibsman, $9 Ill. A. 465. 


Ind.—Pennsylvania Co. v. Meyers, 
136 Ind. 242, 36 NE 32; Jeffersonville, 
ete:,, R. Co.w, Goldsmith, 47 Ind. 43. 


eee v. Chicago, ete, R. 
Co., 152 Iowa 330, 131 NW 770; Wag- 
ner v. Chicago, ete., R. Co., 122 Iowa 
860, 98 NW 141. 


Kan.—Allen v. Missouri Pac. R. Co., 
104 Kan. 238, 178. P 395; \Malott’ v. 
Union Pac. R. Co., 99 Kan, 115, 160 P 
978; Burgess v. Atchison, ete., R. Co., 
83 Kan. 497, 112 P 103; Mason v. Mis- 
riage Pac. R. Co., 27 Kan. 83, 41 AmR 


Central R. Co. v. 


Ky.—Chesapeake, ete. (Bfoy, 
Daniels, 227 Ky. 470, 13 gw (2a) 509: 
Davis v. Crawford, 203 Ky. 71, 261 SW 
835; Hungate v. Hines, 188 Ky. 365, 
222 SW 83; Ratcliffe v. Chesapeake, 
ete, RK, Co. 184 Ky. 94, 211 SW 420; 


37, 132 SW 147; 


in public streets and highways,5’ or at private cross- 
ings maintained for their own use and benefit,°® with- 
out consent of the company, express or implied,°® 
are trespassers;°° and this is so, in some jurisdic- 


Schneider, 
McCoy v.- 


Louisville, ete., R. Co. v. 
174 Ky. 727, 192 SW 834; 


- Williamson, etc., R. Co., 174 Ky. 186, 


192 SW 45; Sizemore V. Lexington, 
ete, Rs (Cosvi69 Be 497, 184 SW 383; 

Chesapeake, ete.) RuvCos-y. Stephens, 
168 Ky. 775, 182 SW 938; Louisville, 
etc., R. Co. v. Petrey, 167 Ky. 223, 180 
Sw 8705 (Cincinnati, ete: UR) «Con va 
Jones, 166 a SLT, LTO SW 851; Lou- 
isville, etc. Co. v. Weiser, 164 Ky. 
23, 174 SW 74s Fields v. Louisville, 
ete., RiCo,, 163 Ky. 673, 174 SW 41; 
Louisville, etce., R. Co. v. Davis, 162 
Ky. 572, 172 SW 966; Thompson. v. 
Illinois Cent. R. Co., 154 Ky. 820, 159 
SW 587; Southern R. Co. v. Sanders, 
145 Ky. 679, 141 SW 77; Covington,_ 
ete, SHE TRS, ete., Co. we Marsh, 141 Key. 
Cincinnati, ete., R. 
Co. v. Sowders, 119 SW 203; Miller 
y. Illinois Cent. R. CoparTs Sw 348; 

Illinois Cent. R. Co. v. Johnson, 115 
SW 798; Louisville, ete., R. Co. v. 

Redmon, 122 Ky. 385, 91 Sw 722, 28 
KyL 1293; Cummings v. Illinois Cent. 
R. Co., 110 SW 809, 33 KyL 584; Star- 
ett v. Chesapeake, 'ete., R, Co., 110 SW 
282, 33 KyL 309; Hulsey v. Louisville, 

ete; sRavCos,.487 ‘SW 302, 27 Kyi 969; 

Dorsey Vv. Louisville, ete., Ri 605 80 
SW 1131,-26 KyL 232: Brown v. Lou- 
isville, etc., RCo. 97 Ky. 228; 30 SW 
639, 17 Kyl 145; Shackleford v. Lou- 
isville, ete., R. Co., 84 Ky. 43, 4 AmSR 
189; Oatts v. Cincinnati, etc., R. Co., 
22 Sw a 15 KyL 87; Louisville, etc., 

RCo. Coleman, 86 Ky. 556, 6 SW 
438, 8 Sw 875, 10 KyL 81. 


Md.—State v. Baltimore, etc., R. Co., 
144 Md. 571, 125 A* 393; Baltimore, 
etc., R. Co. v.- State, 114 Ma. 536, 80 
A 170; Baltimore, ete., R. Co. v. State, 
62 Md. 479, 50 AmR 2333. 


Mass.—Doherty v. New York, etc., 


R.. Co., 229 Mass. 135, 118 NE 281; 
Wright v. Boston, ete., Cos, 129 
Mass. '440. 

Minn.—Piper vy. Chicago, ete., R. 


Co., 116 Minn. 238, 1833 NW 984; Lando 
Vv. Chicago, etc., R. Coj78t Minn. 279, 
83 NW 1089. 


ir OR eens v. Davis, 131 Miss. 1, 
94 S 85 


Nebr. Tees Vv. Apt R. Co., 99 
hes 13, 154 NW 85 


N. J.—Dieckman v. Delaware, etc., 
R. Col, 8L NGS. E460) 079) CAC soi Ona 
LRANS 693. 


N. Y.—Clarke v. New York Cent., 
etc., R. Co., 104 App: Div. 167, 93 NYS 
525; Riordan vy. New York Cent., etc,, 
R. Co., 41 Misc. 399, 84 NYS 1046. See 
Adolph v. Central Park, etc., R. Co., 76 
IND Ye OOO sath 13 Ne Y. Super. 199]; 
on former appeal 65 N. Y. 554 [rev 
33° N, Super. 186] (the public’s 
right to be on the track of a railroad 
is confined to the crossing and does 
not extend to passing along the track). 


Oh.—Driscoll v. Cincinnati, ete., R. 
ari 1 Oh. Cir. Ct. 493, 1 Oh. Cir. Dec. 


Bailey v. Lehigh Valley R.’Co., 
220 Poi 516, 69 A 998; Comly v. Penn- 
sylvania R. Coy 9 Pa. Cas. 369, 12 A 


496; Buxton y. Baltimore, ete., R. Co. iS 
81 Pa. Super. 490; Culp v. Delaware, 
etesy HR. Conn 9 Kulp 174. But see 


Crawford v. Railroad Co., 5 Phila. 


es eg 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2105] 


tions, by statutes under express declaration®! or con- 
More particularly should such a person 
be deemed a trespasser where another conveniently 
accessible place for crossing has been provided®* 
or may be used with the railroad’s permission.** 


struction. ®2 


359 (where the right of way of a rail- 
road intervenes between a street and 
private lot from which a person de- 
sires to set out, he is entitled to walk 
over the railroad track). 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196. 


S. C.—Kershaw Motor Co. v. South- 
eng R.vCo., 136 SG. 377, 134 SH 877, 
47 ALR 858; Phillips v. Piedmont, 
etc, R. Co. 1108, C: 428, 96 SE’ 960: 
Craft v. Seaboard Air Line R. Co., 92 
S. C. 291, 75 SE 501; Haltiwanger v. 
Columbia, etc., R. Co., 64 S. C. 7, 41 
SE 810. 


Tex.—Houston, ete., R. Co. v. Boo- 
zer, 2 Tex. Unrep. Cas. 452; Werst v. 
International-Great Northern R. Co., 
(Civ. A.) 286 SW 529; Houston, etc., 
R. Co. v. Tidwell, (Civ. A.) 262 SW 
810; St. Louis, ete., R. Co. v. West, 
(Civ. A.) 174 SW 287; Laeve v. Mis- 
hee ete., R. Co., (Civ. A.) 136 SW 
1129. 


Utah.—Daley v. Salt Lake, .etc., R. 
Co., 67 Utah 238, 247 P 293; Hern v. 
oe Paes Co. 29° Utahwi27. 81 BP 
902. 


W. Va.—Wendell v. Payne, 89 W. 
Va. 356, 109 SE 734; Kelley v. Ohio 
River R. Co., 58 W. Va. 216, 52 SE 520, 
2 LRANS 898. 


Can.—Maritime Coal Co. v. Herd- 
man, 59 Can. S. C. 127,-49 DomLR 90 
{allowing app 52 N. S. 185, 40 DomLR 
96]; Grand Trunk R. Co. v. Anderson, 
28 Can. S. C. 541 [rev 24 Ont. A. 672]. 


Man.—Skulak vy. Canadian Northern 
R. Co., 20 Man. 242. . 


Que.—Ladurantaye v. Grand Trunk 
R. Co., 55 Que. Super. 48 

See Jarrow v. New Orleans, 168 La. 
992, 123 S 651 (that tracks are on a 
river bank, a public place, does not 
authorize use thereof by a person un- 
loading cars nearby, where at the time 
switching was customarily done). 


[a] ®respassers within rule.—(1) 
Employee, who borrows a hand car for 
use for personal convenience from a 
fellow employee who is without au- 
thority to lend it. Louisville, ete., R. 
Co. v. Wade, 46 Fla. 197, 35 S 8638. (2) 
Former employee of the company who, 
after quitting its service anid receiv- 
ing his time check entitling him to 
transportation, does not leave within 
a reasonable time, but remains about 
the company’s premises without busi- 
ness or lawful purpose, and not in- 
tending or expecting to take passage 
onatrain. Hern v. Southern Pac. Co., 
29 Utah 127, 81 P 902. (3) One either 
sitting or lying on a track (Davis v. 
Crawford, 203 Ky. 71, 261 SW 835; 
Lee v. Hines, 202 Ky. 240, 259 SW 
338; Bevin v. Chesapeake, etc., R. Co., 
190 Ky. 501, 227 SW 794; Louisville, 
etc., R. Co. v. Smith, 186 Ky. 32, 216 
SW 1063), (4) regardless of location 
(Davis v. Crawford, supra). (5) One 


‘who, although compelled to go upon 


a track because an adjacent road is 
obstructed, continues on the track be- 
yond the point where the road is ob- 
structed. Louisville, etc., R. Co. v. 
Davis, 162 Ky. 572, 172 SW 966. (6) 
Persons who are not employees, and 
have no business with the railroad re- 
quiring the use of the railroad prem- 
ises, and who go on a railroad bridge 
for their own convenience anid pleas- 
ure. Chesapeake, etc., R. Co. v. Ste- 
phens, 168 Ky. 775, 182 SW 938. (7) 
Person who crosses a track at a place 
where there is no public road or cross- 
ing. Ladurantaye v. Grand Trunk R. 
Co., 55 Que. Super. 48. 


[b] No change of status of one 
injured on the track within fifty feet 
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of a crossing intersection results from 
the effect of lookout statutes (see in- 
fra § 21438. note) on the care generally 
owed by the railroad. Atlantic Coast 
Line R. Co. v. Fulford, 159 Ga. 812, 127 
SE 274 [answers to cert questions 
Stott to 33 Ga, AY 681, 127 SH 


{c] That accident occurred near 
crossing does not affect the right of 
recovery against the railroad. Size- 
more v. Lexington, etc; R. Co., 169 
Ky. 497, 184 SW 383. 


_{d] Ownership by railroad of the 
right of way it uses is not essential 
to constitute one wrongfully thereon 
a trespasser. Dorsey v. Louisville, 
etc., R. Co., 80 SW 1131, 26 KyL 232. 


[e] Where use of land on either 
side of track is by right, a party hav- 
ing such right is not a trespasser in 
crossing the track in the course of 
such use. Phillips v. Piedmont, etc., 
R. Co., 110 S. C.:428,-96 SH 960. 


Trespassers generally see Negli- 
gence §§ 129-131. 


61. See statutory provisions. 
62. See cases infra this note. 
[a] Where statutory penalty is 


imposed on every person not connect- 
ed with the railway, or employed by 
the company, who walks along: the 
track, except where it is laid across 
or along a highway, a person walk- 
ing along the track not at a crossing 
is a trespasser... Maritime Coal, etc., 
Co. v. Herdman, 59 Can. S. C. 127, 49 
DomLR 90 (per Mignault, J.); Ladur- 
antaye v. Grand Trunk R. Co., 55 Que. 
Super. 48. 


{b] Under criminal statute mak- 
ing walking on a track an offense, a 
person crossing the track other than 
at a crossing is a trespasser. Lynch 
v. Boston, etc., R. Co., 226 Mass. 522, 
116 NE 248, LRA1917E 819. 


63. Wagner v. Chicago, etc., R. Co., 
122 Iowa 360, 98 NW 141; Covington, 
etc., El. R., ete., Co. v. Marsh, 141 Ky. 
37, 182 SW 147; Lamb v. Southern R. 
Co., 86 S. C. 106, 67 SE 958, 138 AmSR 
1030; Wilby v. Midland R. Co., 35 L. 
T. Rep. N: S. 244. 


[a] Thus, where a pedestrian at- 
tempts to cross a railroad bridge be- 
tween the rails instead of using the 
part of the bridge provided for pedes- 
trians in order to escape the toll, he 
is a trespasser. Covington, etc., El. 
RR. ete., so! v, Marsh, 141 Ky.) 37,1132 
SW 147. 


64. Morgan v. Pennsylvania R. Co., 
7 Fed. 78, 19 Blatchf. 239; LeDuc v. 
New York Cent., etc.,.R. Co., 92 App. 
Div. 107, 87 NYS 364; Gunther v. 
New York Cent., etc., R. Co., 81 App. 
Div. 606, 81 NYS 395. 


65. U. S—McCarthy v. New York, 
ete., R. Co., 240 Fed. 602, 153 CCA 406. 


Ala.—Cardwell v. Louisville, etc., 
R. Co., 185 Ala. 628, 64 S 564; South- 
erm. Co, v. Smith, 173 5Ala. 697, 55 
S 913; Southern R. Co. v. Benefield, 
172 Ala. 588, 55 S 252, 35 LRANS 420; 
Southern R. Co. v. Smith, 163 Ala, 174, 
50 S 390; Southern R. Co. v. Forris- 
ter, 158 Ala. 477, 48 S 69; Nashville, 
etc., R. Co. v. Harris, 142 Ala. 249, 
387 S 794, 110 AmSR 29; Gadsden, etc., 
R. Co. v. Julian, 133 Ala. 371, 32 S 135. 


Ark.—St. Louis, ete., R. Co. v. Wil- 
ney 98 Ark. 72, 185 SW 804, 338 LRA 


Cal.—Toomey v. Southern Pac. R. 
os 86 Cal. 374, 24 P 1074, 10 LRA 


Ill.—Sary v. Peoria, etc., R. Co., 248 
Ill, A. 417; Cleveland, etc., R. Co. v. 
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Infant, including a child of tender years, may be- 
come a trespasser,®® particularly where, by construe- 
tion, statutes have the effect of constituting persons 
on railroad tracks trespassers.°® 


Limitations of rule. 


A person is not a trespasser 


Largent, 108 Ill. A. 650; Smith v. 
Chicago, etc., R. Co., 99 Ill. A. 296. 


Ind.—Lutton v. Cleveland, etc., R. 
Co., 73 Ind. A. 487, 127 NE 781; Balti- 
more, etc., R. Co. v. Bradford, 20 Ind. 
A. 348, 49 NE 388, 67 AmSR 252. 


Iowa.—Papich v. Chicago, etc., R. 
Co., 183 Iowa 601, 167 NW 686; Thom- 
as vy. Chicago, etc., R. Co., 93 Iowa 248, 
61 NW 967; Masser v. Chicago, etc., 
R, Co., 68 Iowa 602, 27 NW 776. 


Ky.—Lee v. Hines, 202 Ky. 240, 259 
SW 338; Chesapeake, etc., R. Co. v. 
Price, 179 Ky. 532, 200 SW 927; O’Ban- 
nion v. Southern R. Co., 110 SW 329, 33 
KyL 315, 436; Elliott v. Louisville, 
ete,, R. Co, 99° SW 233;.30 Kyles 
Kentucky Cent. R. Co. v. Gastineau, 


83 Ky. 119. 

Mass.—Santora v. New York, etc., 
R. Co., 211 Mass. 464, 98 NE 90: 
Wright v. Boston, ete. R. Co., 142 


Mass. 296, 7 NE 866; Morrissey v. 
moe R. Co., 126 Mass. 377, 30 AmR 


Mich.—Huggett v. Erb, 182 Mich. 
524, 533, 148 NW 805, AnnCas1916B 
352 [quot Cyc]; Trudell v. Grand 
Trunk R. Co., 126 Mich. 73, 85 NW 
250, 53 LRA 271. 


Minn.—Palon vy. Great Northern R. 
Co., 135 Minn. 154, 160 NW 670; Piper 
v. Chicago, etc., R. Co., 116 Minn. 238, 
133 NW 984. 


Miss.—Yazoo, ete., R. Co. v. Smith, 
111 Miss. 471, 485, 71 S 752 [eit Cyc]. 


N. H.—Nappi v. Grand Trunk R. Co., 
78 N. H. 261, 99 A 185. 


N. Y.—Prendegast v. New York 
Cent., etc., R. Co., 58 N. Y. 652; Neu- 
berger v. Long Island R. Co., 131 App. 
Div. 885, 116 NYS 311. 


Pa.—Hojecki v. Philadelphia, etce., 
R. Co., 283 Pa. 444,129 A 327; Osborne 
v. Philadelphia, ete., R. Co., 263 Pa. 
472,106 A 732; O’Leary v. Pittsburgh, 
ete, “R: Co: 2488 Pale ocmeAwe inne 
Brague v. Northern Cent. R. Co., 192 
Pa. 242, 43 A 987; MeMullen y. Penn- 
sylvania R. Co., 132 Pa. 107; 19 A 27, 
19 AmSR 591; Moore y. Pennsylvania 
R. Co., 99 Pa. 301, 44 AmR 106. 


S. C.—Mason v. Southern R. Co., 58 
S. C. 70, 36 SE 440, 79 AmSR 826, 53 
LRA 913. 


W. Va.—Angiline v. Norfolk, etc., R. 
Co., 99 W. Va. 85, 128 SE 275, 43 ALR 
34; Ross v. Kanawha, etc., R. Co., 76 
W. Va. 197, 85 SE 180; Martin v. 
Hughes Creek Coal Co., 70 W. Va. 711, 
75 SE 50, 41 LRANS 264, AnnCas 
1914A 668. 


Ont.—Newell vy. Canadian Pac. R. 
Con w27Ont, Tits 


Que.—Gagnon y. Canadian Nat. R. 
Co., 65 Que. Super. 430. 


But see Missouri Pac. R. Co. vy. Pre- 
witt, 7 Kan. A. 556, 51 P 923 (an in- 
fant of two years is not such a tres- 
passer as to forfeit redress from in- 
jury from the actionable negligence 
of a railroad). 


Infant as trespasser generally see 
Negligence § 152. 


66. See statutory provisions. 


[a] Thus, under statutory provi- 
sions exempting a railroad from lia- 
bility for the death of a person walk- 
ing on or being on the track contrary 
to law, and imposing a penalty upon 
a person unlawfully standing or walk- 
ing on a track, an infant, within the 
application of the provisions, is a tres- 
passer. Kapernaros v. Boston, ete., 
R. Co., 115 Me. 467, 99 A 441. 


Construction of statutes as making 


5388 [52 C.J.] 


who goes by right upon the track or right of way at 
a place exclusively the property of the railroad,*? 
as where he goes there to inspect and repair gates 
in fences along the right of way** where he has a 
duty to make such inspection and repairs,®® or where 
he goes there by reason of his contractual relations 
with the company,*°® or on account of business con- 
nected with the railroad;71 but a person may become 
a trespasser by lingering on the tracks at a place 


where he has a right to eross.7? 


In case of emergency. One who goes upon a track 
in case of an emergency involving human life,** such 
as to rescue another,’* although without permission, 
is not a trespasser; nor does the fact that such res- 
euer was wrongfully upon the track at the time of 
discovering the danger'make his subsequent emergen- 


persons generally trespassers see su- 
pra note 62 


67. U. S.—Hoyer v. New Jersey 
oe R: (Co., 1255 Hed: 493,166 CCA 
Fla.—Louisville, et COw ave 


Goulding, 52 Fla. 327, 43 s\ 854. 


Ky.—Southern R. Co. v. Goddard, 
121 Ky. 567, 89 SW 675, 28 KyL 523, 
12 AnnCas 116. 


Tex.—Houston, etc., R. Co. v. O’Don- 
nell, 99 Tex. 636, 92 SW 409 {rev on 
other grounds (Civ. A.) 90 SW 886]. 


W..Va.—Smith v. Sunday Creek Co, 
74 W. Va. 606, 82 SE 608. 


[a] Quarantine guard whose duty 
it is to prevent unauthorized persons 
from passing a quarantine line across 
tracks is not, as a matter of law, a 
trespasser on such tracks within a 
few feet of the line, it being reason- 
ably made to appear that the railroad 
was probably aware of his presence. 
Louisville, ete., R. Co. v. Goulding, 52 
Fla. 327, 42S 854. 


68. Houston, etc., R. Co. v. O’Don- 
nell, 99 Tex. 636, 92 SW 409 [rev (Civ. 
A.) 90 SW 886]. 


69. See supra § 1510. 


70. Hoyer v. New Jersey Cent. R. 
Co., 255 Fed, 493, 166 CCA 569; South- 
ern R. Co. v. Goddard, 121 Ky. 567, 89 
SW 675, 28 KyL 523; Smith v. Sunday 
Creek Co., 74° W. Va. 606, 82 SE 608. 


71. Connell v. Southern R. Co., 
Fed. 466, 33 CCA 633; Shelby v. Cin- 
cinnati, ete., R. Co., 85 Ky. 224, 3 SW 
157, 8 KyL 928. 

[a] One upon sidetrack seeking 
Br ipyacent from a shipper of stock 
to feed and water his stock is there 
upon business indirectly connected 
with the railroad and is not a tres- 
passer. Shelby y. Cincinnati, etc., R. 
Co., 85 Ky. 224, 3 SW 157, 8 Kyl 928. 


[b] Where one railroad leases ter- 
minal tracks of another, a person on 
such tracks in the course of business 
with the latter company is not a 
trespasser as to the leasing company. 
Connell v. Southern R. Co., 91 Fed. 
466, 338 CCA 633. 


72, ' Birmingham R., etc, Co. v. 
Jones, 153 Ala. 157, 45S 17 7; Ten- 
nessee Coal, etc., R. Co. v. Hansford, 
125 Ala. 349, 28'S 45, 82 AmSR 241; 
Landis v. Philadelphia, etc., R. Co., 5 
Pa. Dist. & Co. 348; Over v. Mis ssouri, 
etc., R.-Co., (Tex. Civ. A.) 73 SW 535. 
See’ Goodwin v. Atlantic Coast Line 
Ry Co;,..82. S.C: 321, 64 SH 242. (the 
mere fact that a person lingers on 
the track at a place constantly used 
by the public is not of itself conclu- 
sive proof that he is a trespasser); 
Texas, etc., R. Co. v. Endsley, (Civ. 
A.) 119 SW 1150 [rev 1038 Tex. 434, 129 
SW 342] (mere waiting for a train 
to pass does not constitute a person 
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ey act that of a trespasser."® 


Where, by constitution or statute, track is declared 
to be public crossing,’* according to some authori- 
ties the foregoing rule?” has been applied;*® puss 
there is authority to the contrary.*® 


[§ 2106 | (2) As ‘Licensee. *®° 
road premises is a person who, being neither a pas- 
senger, servant, nor trespasser, nor standing in any 
contractual relation to the company, is expressly 


A licensee on rail- 


or impliedly permitted by the company to come on 


tion.8+ 


his own.8? 


a loiterer so as to change his status 
of licensee to that of trespasser). 


73. Spooner v.. Delaware, etc., R. 
Co., 115 N. Y: 22, 21 NE 696. 


74. Spooner v. Delaware, etc., R. 
Co., supra. 


Rescuing persons in danger general- 
ly i nee Negligence § 129 text and 
note 8. 


75. San Antonio, ete, R. Co. v. 
Gray, 95 Tex. 424, 67 SW 763 [rev on 
other grounds (Civ. A.) 66 SW 229]. 


76. See constitutional and statu- 
tory provisions. 


Railroad as public highway see su- 
pra § 6 in 51 C. J. 


Peel See supra text and notes 55— 


78. Hyde v. Missouri Pac. R. Co., 
110 Mo. 372, 19 SW 483. 

[a] Not thoroughfare’ for pedes- 
trians.—Such provision was intended 
to lay a foundation for certain kinds 
of legislative regulation of railways, 
but not to change the nature of the 
use of railroad property, or to divert 
it from the general purposes for 
which it was designed. Hyde v. Mis- 
sour Pac. R. Co., 110 Mo. 272, 19 SW 


79. McClanahan v. Vicksburg, etc., 
R.3Co.,. 111 4la, 781,358 902, 


[a] Declaration in constitution 
that all railways are public highways 
authorizes the use of the tracks by 
pedestrians. McClanahan v. Vicks- 
burg, etc., R. Co., 111 La. 781, 35 S 902. 

80. Care required as to such per- 
son see infra § 2124. 

81. U. S.—Hoyer v. New Jersey 
Cent. R. Co., 255 Fed. 493, 495, 166 CCA 
569 [cit Cyel. 

Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 91 Fla: 548, 108 S 815, 46 ALR 
1068; Gainesville, "ete., R. ‘Co. v. Peck, 
55 Pla. 402, 46 S 1019. 


Ill.—Thompson y. Cleveland, etc., R. 
Co., 226 Tll. 542, 80 NE 1054, 9 LRANS 
672 [aff 123 Ill. A. 47]; Northwestern 
El. R. Co. v. O’Malley, 107 Ill. A. 599. 


Ind.—Cleveland, etc., R. Co. v. 
Means, 59 Ind, A. 383, 104 NE 785, 108 
NE 3875. 


Ky.—Illinois Cent. R. Co. v. Pierce, 
175 Ky. 488, 194 SW 5384; Louisville, 
etc., R. Co. v. Schneider, 174 Ky. 727, 
192 SW 834; Illinois Cent. R. Co. v. 
Willis, 123 Ky. 636, 97 SW 21, 29 KyL 
1187 (one having crossed the track 
at a place not a public crossing on 
his own business and who is injured 
while recrossing is a licensee). 


Miss.—Yazoo, etc., R. Co. v. Metcalf, 
84 Miss. 242, 36S 259. 

Mont.—Jonosky v. Northern Pac, 
R. Co.; 57 Mont. 63, 187 P 1014. 

Nebr.—Kruntorad v. Chicago, oe 
R. Co., 111 Nebr, 753, 197 NW 61 


pn OE NS ra ee A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 2107] (3) As Invitee.*? 
road premises 1s. a person whose presence there is 
for the company’s interest or benefit as well as for 
The failure of the railroad to fence its 


its premises for his own convenience or gratifica- 


An invitee on rail- 


S. C.—Phillips v. Piedmont, etc., R- 
Co., 110 S. C. 428, 96 SH 960. 


Tex.—Gulf, etc., R. Co. v. Prazak,, 
(Civ. A.) 181 SW 711 


Va.—Norfolk, etc., 
99 Va. 156, 37 SE 846. 


W. Va.—Wendell v. Payne, 89 W- 
Va. 356, 109 SE 734 


See Laporta v. New. York Cent. R- 
Co., 224 Mass. 100, 112 NE 643 (where 
plaintiff, being permitted to borrow 
tools from the railroad, is injured 
while doing so, he is a licensee and 
not an invitee); Jones v. New York, 
éle.y - RA Coy 211 Mass. 521, 98 NE 
607 (a person attempting to use a 
private crossing for his own conyen- 
ience is a bare licensee). 


[a] License is implied where the 
object is the mere pleasure, conven- 
ience, or benefit of the person enjoy- 
ing the privilege. Jonosky v. North- 
eee Ri Cos, 67" Mont: 63, ni (et 2. 


{[b] Person on right of way to 
drive his stock therefrom, whence it 
had escaped, is at most an implied li- 
censee. Thompson v. Cleveland, etce., . 
R. Co., 226 Ill. 542, 80 NE 1054, 9 LRA 
NS 672 (aff'123 Ill. A. 47). 


[c] Person on track without invi- 
tation looking for employment is a 
Ad Wells v. Brooklyn Heights 

Co., 34 Misc. 44, 68 NYS 305 [aff 67 
eG) Div. 212, 74 NYS 196]. 


[d] Person walking on path be- 
tween two tracks on his own errand 
and on no invitation of the railroad 
is a mere licensee. Yazoo, etc., R. Co. 
v. Metcalf, 84 Miss. 242, 36 S 259. 


[e] Where use of land on either 
side of track is by right, a party hav- 
ing such right is not a licensee in 
crossing the track in the course of 
such use. Phillips v. Piedmont, etc., 
R. Co., 110 S. C. 428, 96 SE 960. 


ease generally see Negligence § 


R. Co. v. Wood, 


82. Care required as to such person 
see infra §§ 2124, 2125. 


83. U. S.—Hoyer v. New Jerse 
eee R. Co., 255 Fed. 493, 166 CCA 


Ill.—Chicago Terminal Transfer R. 


Co. v. Kotoski, 101 Tll. A. 300 ff 
Ill. 3838, 65 NE 350]. pom aes 
Ind.—Chicago, ete., R. Co. v. Mar- 


tin, 31 Ind. A. 308, 65 NE 591, 


Minn.—Lundeen v. Great Northe 
R. Co., 141 Minn. 180, 169 NW 702. ag 


Mont.-—Jonosky v. Northern Pac. R. 
Co., 57 Mont. 68, 187 P 1014. 


N. Y.—Osaldsen_yv. Delaware, etc., 
aoe Co., 213 App. Div. 247, 210 NYS 


But see Rutherford v. Iowa Cent. 
R. Co., 142 Iowa 744, 121 NW 703 
(where the owner of stock which has 


va ets ag “4 ta why 


§§ 2107-2108] 


line may, as to children, constitute an invitation to 
use the premises.*¢ 


[§ 2108] b. Where Tracks Are on or Cross High- 
ways, Streets, or Other Ways.°® The right of a 
’ railroad company to have its tracks cross or go along 
highways and streets is dependent upon grant or char- 
ter,**° and in the use of highways and streets, trains 
and ears have the right of way over travelers on the 
highway or street, 87 but in all other respects the 
rights of the railroad and such travelers are mutual 
and equal.s§ 


Trespassers. Mere presence of a person on tracks 
at a crossing does not ordinarily make him a tres- 
passer,®® even though there may be no necessity for 
such presence;®° but where his presenee there is 
merely for his own convenience and not for highway 
purposes,°? or where he is traveling along the track 
and is progressing over the crossing merely as an 


wandered on the railroad right of way 
goes thereon to recover it and to pro- 
tect the railroad property, he is a bare 
licensee). 


[a] Invitation is inferred where 
there is a common interest or mutual 
advantage. Jonosky v. Northern Pac. 
R. Co., 57 Mont. 63, 187 P 1014. 


[b] Person on railroad grounds by 
invitation of the company ‘cannot be 
treated as a trespasser. Chicago Ter- 
minal Transfer R. Co. v. Kotoski, 101 
Ill. A. 300 [aff 199 Ill. 383, 65 NE 350]. 


84. Acadia Coal Co., Ltd. v. Mac- 
ae. [1927] Can. S. C. 497 [aff 59 N. S. 


in the highway); 
846 


[a] 


Pittsburgh, etc., 


85. Status of person using street 
or highway on or along railroad see 
infra § 2295. 


86. See supra § 243 et seq. 
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Shore Electric R. Co., 101 Oh. St. 261, 
128 NE 168 (neither the company nor 
the traveler has any exclusive rights 


Co. v. Marti, (Tex. Giv.TA.)--183 SW 
(an automobile driver has no 
greater right to the use of the street 97. 
than a railroad which has tracks 
along the side of the street). jeu 


Mlustrations.—(1) The act of 
a railroad in maintaining a platform 
in a public street, with the consent of 
the municipal authorities, does not ex- 
clude the public from passing over it. 
R. Co. v. Warrum, 
42 Ind. A. 179, 82 NE 934, 84 NE 356. 
(2) In that part of a street or high- 
way in which a track is laid, subject 
to the reciprocal duty of being dili- 
gent to avoid probable danger, 
public has the right to use the whole 
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incident of his journey over the railroad property,®” 
he may be considered a trespasser, although as to the 
latter proposition a contrary view has been taken.®? 
- While a navigable stream may be considered a publie 
highway,°* the mere fact that such stream is crossed 
_by a private railroad trestle bridge does not consti- 
tute the bridge also a public highway so as to permit 
the publie to walk at will over it without becoming 
trespassers.°° So one who ecrosses®® or walks along 
a track laid in a highway or street is not a trespass- 
er,’ although the mere platting of land as a street 
without establishing it as such will not bring such 
person within the rule.°* But where, by the ordi- 
nance authorizing the location of the track, the 
public is deprived of that part of the thorough- 
fare,®® or. where the company has acquired the 
exclusive use of the street by prescription, such a 
person is a trespasser.t And it has been held that a 


berland, 176 U. S. 232, 20 SCt 380, 44 
L. ed. .447 [aff 12 App. (D. C.) 598]; 
Florida Cent., etc., R. Co. v. Fox- 
worth, 41 Fla. 1, 25 S 338, 79 AmSR 
149; Brunswick, etc., R. Co. v. Gib- 
son, 97 Ga. 489, 25 SE 484. 


U. S.—Smith v. Pittsburgh, 
etc., R. Co., 90 Fed. 783; Toledo, etc., 

Co. v. Chisholm, 83 Fed. 652, 27 
CCA 663. 


Ala.—Birmingham Southern R. Co. 
Vv. Mox, 167 Ala. 281. 5299S (889s “Re= 
public Iron, ete., Co. Vv. White, 163 
Ala. 187, 50 S 141, 


Ill.—TIllinois Terminal 
aoe 214 Ill. 151, 73 NE 449 [aff 
116 Il. 90]; Lamarre v. Cleveland, 
ete., R. Go. 217 Ill. A. 296. 


Ind.—Louisville, ete; eR. Coma 
Phaillaps) ad2s Ind) 9595) 13 aN eeaioc mee 


Galveston, ete., R. 


RIGCC Ve 


the 


of the street on highway an‘ the rail- AmSR 155; Manion’ v. Lake Erie, 
aernedtnaip. gRerminal RCo. ¥. | Onsen e rene Ge “Operator ats | suey Fe Con 40 Und. A. 569, 80 NE 166: 
Pittsburgh, ete. R. Co. v. Warrum,| trains, Southern rik vy. Crenshaw, ind. Rak op! oe NE ae v. Bennett, 9 
42 Ind. A. 179, 82 NE 934, 84 NE 356;| 136 Ala. 573, 34 ss 913 rs 


Kan.—Kansas Pac. R. Co. v. Point- 


Black v ‘Burlington, etc., am Co., 38 89. Florida Cent., Kies Re Co. vel ane 

Iowa 515; Gulf, etc., R. Co, v. Walk- | Williams, 37 Fla. 406, 20 S 558; Kren- | &> an, 620. 

er, 70 Tex. 126, 7 SW 831, 8 AmSR | zer v. Pittsburg, etc., R. Co., 151 Ind. Ky.—Smith vy. Louisville R. Co., 174 

582. 587, 48 NE 649, 52 NE 220, 68 AmSR/Ky. 784, 192 SW 875; Illinois Cent. 
[a] Reason for rule is that rail-| 252; Bourett v. Chicago, etc., R. Co.,]R. Co. v. Johnson, 115 SW 798. 


road ears are more cumbersome and 
difficult to stop and control than are 
vehicles used by travelers. Pitts- 
burgh, etc., R. Co. v. Warrum, 42 Ind. 
A. 179, 82 NE 934, 84 NE 356. 


{[b] It is duty of one using street 
to get out of the way of a passing 


[a] 


train. Lamarre v. Cleveland, etc., R. 
Co... 217 I. A: 296; Gulf, etc., R. Co. | 996, 
Vv. ‘Walker, 70 Tex. L2G Ak Sw 831, 90. 


8 AmSR 582. 

83. Ala.—Birmingham Southern R. 
Co. v. Fox, 167 Ala. 281, 52 S 889; 
Southern R. Co. v. Crenshaw, 136 Ala. 
573, 34 S 913. 

Ill.—TIllinois Terminal R. 
Mitchell, 214 Ill. 151, 73 NE 449. 

tad Pittspuren,  etc., yx. 8CO0.. VV, 
Warrum, 42 Ind. A, 179, $2 NE 934, 84 
NE 356. 

Towa.—Black v. Burlington, etc., R. 
Co., 38 Iowa 515. °* 

Mo.—Jaffi v. Missouri Pac. R. Co., 


91. 


[a] 


Cor wivic 


the public for 


Ill. A. 405. 
[b] 


(Iowa) 121 NW 380; 
souri Pac. R. Co., (Mo.) 18 SW 996. 


Child playing on track where 

it crosses street or public highway is Got 
not a trespasser. 
burg, etc., R. Co., 151 Ind. 587, 43 NH 
649, 52 NE 220, 68 AmSR 252; 
v. Missouri Pac. R. Co., (Mo.) 18 SW 


Florida Cent., etc., 
Williams, 37 Fla. 406, 20 S 558. 


Cleveland, etc., R. Co. v. Hibs- 
man, 99 Ill. A. 405. 


Reason for rule-—The cross- 
ing is only authorized ‘to be used by 
highway purposes. 
Cleveland, etc., R. Co. v. Hibsman, 99 


One using rail for anvil to 
fashion wire into a chicken hook is a 
trespasser ap aiths angie he is part-] 4 
uy, on the highway. 

. Co. v. Hibsman, 99 Ill. A. 405 , 


Tobin v. Mis- La.—Lampkin vy. McCormick, 


La. 418, 29 S 952, 88 AmSR 245. 


Y.—Smedis vy. Brooklyn, etc., R. 
, 88 N. ¥. 13 [aff 23 Hun 279]. 


Pa,-Keller v. Philadelphia, 
R. Co., 214 Pa. 82, 63 A 413. 


Tex.—Gulf, ete; R. Co. v. Waller: 
70 Tex. 126, TSW 831, 8 AmSR 582; 
Rio Grande, OtCe wy. Co. v. Martinez, 
39 Tex. Civ. A. 460, 87 SW 853; Gal- 
veston, etc., a. Co. v. Lewis, 5 Tex. : 
Civ. A! 638, 25 SW 293. 


[a] Open spaces between tracks 
on public street are public places 
and persons occupying them are nei- 
ther trespassers nor licensees, 
Lampkin v. McCormick, 105 La. 418, 
29 S 952, 83 AmSR 245, 


[b] Right to use street on which 

railroad runs exists especially 
where there is no sidewalk. Gulf, 
etc., R. Co. v. Walker, 70 Tex. 126, q 
Sw 831, 8 AmSR 582. 


104- 


Krenzer v. Pitts- 
i eter 
Tobin 


Rea Comes 


Cleveland, etc., 


205 Mo. 450, 103 SW 1026. 92. McGuire se Sian ete, x 8. Chesapeake. ete, Ra Colle see 
Or.—Laury v. Northern rec. Termi- eee Trees ice: 106 Thee At 325; Ro. |79 SW 252, 25 Kyl 1995 

nal Co., 55 Or.244, 105 P 381. bards v. Wabash R. Co., 84 Til, A. 477 99. Smith v. Plicpureh. etc., R. 
Utah.—Cromeenes yv. San Pedro,| [app dism 194 Ill. 361, 62 NE 7901; Co., 90 Fed. 783; Toledo, etc., R. Co. 
etc., R. Co., 37 Utah 476, 109 P 10, Ann Kelly v. Michigan Cent. Re Con 60 v. Chisholm, 83 Fed. 652, 27 CCA 653. 


Cas1912C 307. 


See Southern R. Co. v. Caplinger, 
151 Ky. 749, 152 SW 947, 49 LRANS 


93. 


Mich, 186, 31 NW 904, 8 AmSR 876. 


State v. Sturgis, 281 Mo. 598, 
221 SW 91, 9 ALR 1315; 


[a] Construction of ordinance as 
not indicating a purpose to deprive 


Torrance V.|+he public of all use of the ground 


66 here a railroad is constructed in Pryor, (Mo. ) 210 (Sw 430; Kerr v. 4 = 

a oan street, any pedestrian, day or|Bush, (Mo. A.) 215 SW 393. “a ee ttyl ne RR eee 
night, has the right to travel it; the 94. See Navigable Waters § 50. trespasser see Toledo, etc., R. Co. v. 
mere fact that ralivoad tracks oteupy 95. Swanson v. Moline, etc., Tract.| Chisholm, 88 Fed. 652, 27 CCA 663. 
does not lessen the public’s right to| C0. 204 Ill A, 144. 1. Smith vy. Pittsburgh, ete, R. 
use the street); Fairchild v. Lake 96. Baltimore, etc., R. Co. v. Cum-|Co., 90 Fed. 783. 
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person is a trespasser in walking, without excuse, 
along a spur track laid on the surface of a public 
alley,” and even in walking along the main line where 
the track is not imbedded so as to form a part of 
the roadway itself.* A person is not a trespasser 
in walking along tracks laid in a place which the 
public is licensed to use,* especially. where the tracks 
have been used by the public as a way for many 
years.® 


Licensees. As a general rule a person is not a 
mere licensee in walking along a track laid in a high- 
way or street® or in a place which the public, by habit- 
ual use, is licensed to use.” 


[§ 2109] c. After Alighting from Train. A pas- 
senger becomes a trespasser when after alighting 
from a train he proceeds along the tracks to reach 
his destination,® although where he walks down the 
track on a path used by people with the knowledge 
and acquiescence of the railroad he is a mere licen- 
see;® but a passenger who is traveling on a drover’s 
pass is not a trespasser in alighting and going along 
the tracks at a point where the train has stopped, to 
look after his stock.° While the relation of carrier 
and passenger continues until the passenger after 
alighting at a proper place has a reasonable oppor- 
tunity to leave the carrier’s premises,1+ a passenger 
who remains at a station for a long period and then 
attempts to cross the tracks becomes a trespasser.?? 
So a person who, being wrongfully and for his own 
convenience on a train, alights of his free will and 
walks along a track toward a station is a trespasser,?? 
but a person, being on a train to accompany a pas- 
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senger, who negligently alights from the moving 
train, is not a willful trespasser.** 


[§ 2110] d. After Ejection from Train. Where a 
person is wrongfully ejected from a train, he is a 
trespasser if he walks along the tracks to reach his 
destination,!® except in so far as there is no other 
safe and convenient route from the point of his ejec- 
tion.1®° Although in such case a person is excusable 
in using a track until he reaches a point where he 
can leave it,'’? he is at libery to walk on the track 
no further than is absolutely necessary to enable him 
to reach a position of safety,1® and it is his duty to 
use any means of egress from the track which would. 
be made use of by a person of ordinary prudence for 
that purpose.!® Where a person is rightfully ejeet- 
ed from a train,?° as for failure or refusal to pay a 
fare or produce a ticket,?1 he has been held to be a 
licensee in walking on the track in order to reach a 
highway,?2 but his status as licensee does not con- 
tinue after passing the highway.” 


[§ 2111] e. Customary Use of Track?*—(1) In 
General. No property right in and to the use of a 
track, such as easement,”° whether by implied dedica- 
tion,*® prescription,’ or otherwise,”* is acquired by 
the public by reason of general use; and the status 
of one as a trespasser in going upon railroad tracks 
at a place other than at a public crossing, without 
express or implied permission, will not ordinarily 
be affected by the fact that he or others of the public 
have been accustomed to walk upon or eross the 
tracks at that place,*® especially where repeated pro- 
tests and warnings against such use have been 


2. Montgomery v. Alabama Great]; Pinson v. pas Ry Cos) 85.7 S363 
64. 


Been RCo, 9% Ala, 305, 12°S 
0. 


3. Louisville, etc., R. Co. v. Hairs- 
ton, 97 Ala. 351, 12 S 299; Moore v. 
Pennsylvania R. Co., 
AmR 106 


4. Cincinnati, etc., R. Co. v. Ows- 


ley, 191 Ky. 661, 231 Sw 210; sad 
v. Wabash R. Co., 159 Mo. 262, 60 


-195. 


5. Illinois Terminal R. Co. v. 
Mitchell, 214 Ill. 151, 73 NE 449; 
Louisville, etce., R. Co. v. Horton, 187 
Ky. 617, 219 SW 1034. See Pitts- 
burgh, etc., R. Co. v. Philpott, 75 Ind. 
A. 59, 127 ‘NE 827, 128 NE 662 (that 
the public makes use of the track on 
a public highway or street creates a 
liability against the railroad com- 
pany for negligence resulting in in- 
jury). 

6. Pittsburgh, etc., R. Co. v. Ben- 
nett, 9 Ind. A. 92, 35 NE 1033; Lamp- 
kin v. McCormick, 105 La. 418, 29 8S 
952, 88 AmSR 245. 


7. Cincinnati, etc., R. Co. v. Ows- 
ley, 191 Ky. 661, 231 SW 210. 


8. Indiana R. Co. v. Fierick, 158 
Ind. 621, 64 NE 221; Fiddler v. Chesa- 
peake, ete., RCo, 213) Ky. wi2o 28h 
SW 984; ‘Adams vV. Louisville, etc., 
R. Co.; 104 SW 363, 31 KyL 987, 
Missouri, etc., R. Co. v. Malone, 102 
Tex. 269, 115 SW 1158. 


{a] hus a person bound for a 
station at which the conductor re- 
fuses to stop, who therefore alig'hts 
at the nearest stop and attempts to 
walk along the track to his destina- 
tion, is a trespasser. Missouri, etc., 
R. Co.>v.. Malone, 102 Tex. 269, 115 
SW 1158. 


As terminating relation of passen- 
ger see Carriers §§ 1050, 1051. 

9. Mills v. New York Cent., etc., 
R. Co.,-5 App. Div. 11, 39 NYS 280; 


99 Pa. 301, 44 


355, 67 SE 


10. ein etc., R. Co. v. Thomas, 
215 Ill. 158, 74 NE 109; Christiansen 
vy. Illinois Gent. R. Co., 140 Iowa 345, 
118 NW 387. See also Carriers § 
1051 note 44 [c}. 


11. See Carriers § 1049. 


12. Louisville, ete., R. Co. v. Bay, 
142 Ky. 400, 134 SW "450, 34 LRANS 
678. And see eae § ae. 


13. Louisville, et Cone we 
Porter, 196 Ala. 17, rae Ss 34. 


14. St. Louis Southwestern R. Co. 
v. Watts, (Civ. A.) 173 SW 909 [rev 
on other grounds 110 Tex. 106, 216 
SW. 391]. 


Status of persons on trains or 
premises attending passengers see 
Carriers § 1061. 

15. Verner vy. Alabama _ Great 


Eppa R. Co, 108 Ala. 574, 15 S 


16. Verner vy. Alabama Great 
Southern R. Co., supra. 
17. Verner v. Alabama Great 


Southern R. Co., supra. 


18. Ham v, Delaware, etc., Canal 
Co., 142 Pa. 617, 21 A 1012. 


19. Ham v. Delaware, etc., Canal 
Co., 155° Pa, , 548,26 A. 757, 20 DRA 
682; Ham vy. Delaware, etc, Canal 
Co.; 242 Pa. 6li, 21 Ay 10n2: 

Contributory negligence see infra 
§ 2204. 

20. See cases infra note 22. 

21. See Carriers §§ 1172-1176. 

22. Habeck vy. Chicago, ete. R. 
Co., 146 Wis. 645, 182 NW 618, Ann 
Cas1912C 485. 

23. Habeck y. Chicago, ete, R. 
Co., supra. See Bourke v. Delaware, 
etc., R. Co., 1 LackLegRec (Pa.) 108 
(one ejected for failure to produce a 


ticket held not to recover for injury 
from another train because of con- 
tributory negligence in walking on 
the track). 

24 As affecting: 


Care required as to licensee or in- 
vitee see infra §§ 2124, 2125. 


Cone Bg tary, negligence see infra § 


Duty of company to: 
Give signals see infra § 2139. 


Maintain lookouts see infra §§ 
2141-2145. 


25. Louisville, ete, R. Co... v. 
Marlow, 169 Ky. 140, 183 SW 470. 


26. Cannon v. Cleveland, ete. R. 
Co, 16%alna, er 62 NE 8; Manion we 
Lake Brie, etc., R. Co., 40 Ind. A. 569,. 
80 NE 166. 


27.. Cannon y. Cleveland, etc., R. 
Co., 157 Ind. 682, 62 NE 8: Manion 
v. Lake Erie, etc., R. (Co., 40 ind. As 
569, 80 NE 166; Sanders v. South- 
ern “RCo. 97 (SiC. 423, 181s Sh se: 


28. Louisville, etc., R. Co, v. Mar- 
low, 169 Ky. 140, 183 SW 470 


29. U. S.—Finlayson v. Chicken: 
ete;, Tet Col, 49) oH (Cass No. 4:79 oe 
Dill. 579. 


Ala.—Birmingham Southern R. Co. 
v. Fox, 167 Ala. 281, 52 S 889; Louis-. 
ville, ete., R. Co. v. Ganter, 16 Ala. 
Ax 28285 eit TiS money. 


Ark.—Adams vy. St. Louis, ete, R. 
Co., 88 Ark. 300, 103 SW "125; St. 
Louis, ete.,, IX. Co. v. Wilkerson, 46 
ATK 613; 


Colo.—Denver, ete., R. Co. v. Buf- 
fehr, 30 Colo. 27,69 P 582. 


Ga.—Southern R. Co. vy. Barfield, 
112 Ga. 181, 37 SE 3886, 387 [quot 
Central R. Co. v. Brinson, 70 Ga. 
207]; Tice v. Central of Georgia R. 
Co., 25 Ga, A. 346; 103 SE 262; Pope 


—_————— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2111] 


given.®° 


act 1s in an emergency to save his 


the person is merely stooping in order to find a lost 


v. Seaboard Air-Line R. Co., 
A. 251, 94 SE $811. 


Ill.—ITllinois Cent. R. Co. v. Hether- 
ington, 83 Ill. 510; Ingram y. Jack- 
son, 206 Ill. A. 466; Illinois Cent. R. 
Co. v. Beard, 49 Tis A. 232; Eggmann 
Oe Louis, etc., R. Co., ATT tak: 


Ind.—Louisville, ete. R. Co. v. 
Miller, 12 Ind. A. 414, 40 NE 539. See 
Pittsburgh, ete; RB.) Cos: vi Philpott; 
75 Ind. A. 59, 127 NE 827, 128 NE 662 
(the fact that the tracks at the place 
of the injury were used by the public 
does not create a liability against the 
company). 


Ky.—Louisville, ete, R. Co. y. 
Spivey, 203 Ky. 638, 262 -SW 962; 
Louisville, ete., R. Co. v. Horton, 187 
Ky. 617, 219 SW 1084; Ratcliffe v. 
Chesapeake, etc., R. Co., 184 Ky. 94, 
211 SW 420; McCoy v. Williamson, 
etc., R. Co., 174 Ky. 186, 192 SW 45; 
Chesapeake, etc., R. Co. v. Stephens, 
168 Ky. 775, 182. SW 938; ‘Willis v. 
Louisville, ete., R. Co., 164 Ky. 124, 
175 SW? 183) Curd, v. Cincinnati, etc., 
R. Co., 163 Ky. 104, 173 SW 335, Ann 
Cas1916E 614; Adkins vy. Big Sandy, 
ete., BR. Co. .147 Ky. 30, 143 SW 764; 
Johnson v. Louisville, ete., R. Co., 
118 SW 383; Miller v. Illinois Cent. 
R. Co., 118 SW 348; Blliott v. Louis- 
ville, ete., R. Co., 99 SW 233, 30 KyL 
471; Louisville, ete., R. Co. v. Red- 
mon, 91 W222, .28 Kyi 1293; 
Gregory v. Louisville, etc., R. Co., 79 
SW 238, 25 KyL 1986. 

La.—Fils v. Iberia, etc., R. Co., 145 
La. 544, 82 S 697 (no presumption 
of consent or invitation). 


Mass.—Young v. Old Colony R. Co., 
156 Mass. 178, 30 NE 560; Johnson 
v. Boston, etc., R. Co., 125 Mass, 75. 


Mich.—Hoover v. Detroit, etc., R. 
Co., 188 Mich. 313, 320, 154 NW 94 
[quot Cye]. 

Minn.—Hanks v. Great Northern R. 
Co., 131 Minn. 281, 154 NW 1088. 


N. Y.—Matze v. New York Cent., 
ete., R. Co., 1 Hun 417, 3 Thomps. & 
C. 513; -Hickett v. New York, etc., R. 
Co., 10 NYSt 398. 


Pa.—Conn vy. Pennsylvania R. Co., 
288 Pa. 494, 136 A 779; Culp v. Dela- 
ware, etc., R. Co., 9 Kulp 174. 


Tenn.—O’Brien v. St. Louis, etc., 
R. Co., 5 Tenn. Civ. A. 588, 597 [quot 
Blliott Railroads (2a ed.) § 1154]. 


Tex.—St. Louis Southwestern R. 
Co. v. Shiflet, 98 Tex. 326, 883 SW 677. 


W. Va.—Spicer v. Chesapeake, etc., 
RCO) se Wie Viaeaol 4, st 2 SH 5535011 
LRA 385. 

Wis.—Schug v. Chicago, etc., 
Co., 102 Wis. 515, 78 NW 1090. 

Can.—Maritime Coal, ete., Co. v. 
Herdman, 59 Can. S. C. 127, 49 Dom 
LR 90 (per Mignault, J.). 


Man.—De Vries v. Canadian Pac. 
H, Co.,.26 Man: 6 


Que.—Ladurantaye v. Grand Trunk 
R. Co., 55 Que. Super. 48. 


{a] Rule applied.—(1) The fact 
that the public, without the rail- 
road’s consent, has continuously used 
a portion of the railroad premises as 
a street does not affect the status as 
trespasser of one walking along a 
track at such point. Louisville, etc., 
meGo. vo. Miller, 12. Ind: A. 46 
NE 539. (2) The railroad was not 
liable for injury to a pedestrian walk- 
ing along a track at night, at least a 
half mile from a small town, in the 


R. 


So one who sets or prostrates himself on 
a track is a trespasser, although at a point where 
persons are accustomed to pass,3 whether adult or 
infant;** but this rule does not apply where the 
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life,*° or where | mere licensee.®°® 


. 


absence of evidence as to the amount 
or extent of travel at that point at 
that hour of the night. Belcher v. 
Sandy Valley, etc., R. Co., 207 Ky. 
560, 269 SW 729. 


30. Denver, etc., R. Co. v. Buffehr, 
380 Colo. 27, 69 P 6582; Hoover v. 
Detroit, etc., R. Co., 188 Mich. 313, 
320, 154 NW 94 [quot Cyc]; O’Brien 
Vv. St. Louis, ete.) R.Co.,. 5. Tenn. Oly. 
A. 588; Ladurantaye v. Grand Trunk 
R. Co., 55 Que, Super. 48. 


31. Davis v. Antol, 203 Ky. 273, 
262 SW 278; Lee v. Hines, 202 Ky. 
240, 259 SW 3:38; Bevin v. Chesa- 
peake, etc, R. Co., 190 Ky. 501, 227 
SW 794; Louisville, ete., R. Co. v. 
Smith, 186 Ky. 32, 216 SW 1063; 
Cornett Wo Louisville, 6tes IRI Col, 181 
Ky. 132, 203 SW 1054; Lyons v. Il- 
linois Cent. R. Co., 59 SW 507, 22 
KyL 1032. See Smith v. Internation- 
al ete. oR, Co.; 34)-f6s aCivee As (209, 
78 SW 556 (where the track is used 
as a highway, no license to use it 
for sleeping or sitting can be in- 
ferred). 


32. Lee vy. Hines, 202 Ky. 240, 259 
SW 338. 
33. Louisville Bridge, etc., Co. v. 


yeas 211 Ky. 176, 277 SW 320. 


Davis v. Antol, 208 Ky. 278, 
263 tow 278. 


35. U. S.—St. Louis, ete, R. Co. 
v. Bennett, 69 Fed. 525, 16 CCA 300. 


Ala.—Alabama Great Southern R. 
Co. v. Godfrey, 156 Ala. 202, 47 S 
185, 130 AmSR 76; Louisville, ete., R. 
Co. v. Mitchell, 134 Ala. 261, 32 S 
735; Glass v. Memphis, etc., R. Co., 
94 Ala. 581, 10 S 215; Memphis, etc.> 
ecg v. Womack, 84 Ala. 149, 4 S 
618. 

Ga.—Central R. Co. v. Brinson, 70 
Ga. 207; Tice v. Central of Georgia 
R. Co., 25 Ga. A. 346, 103 SE 262; 
Pope v. Seaboard Air-Line R. Co., 21 
Ga. A. 251, 94 SE 311. 


Ill.—Illinois Cent. R. Co. vy. O’Con- 
nor, 189 Til, 559, 566, 59 NE: 1098 
{quot 3 Elliott Railroads § 1252]; 
Wabash R. Co. v. Jones, 163 Ill. 167, 
45 NE 50; Blanchard y. Lake Shore, 
Ol. aks COs 26 Lily s16) LS NE Too Tg 
AmSR 630; Illinois Cent. R. Co. v. 
Hetherington, 838 Ill. 510; Illinois 
Gent. R. Co, v. Godfrey, 71 Ill. 500, 
22 AmR 112; Ingram y. Jackson, 206 
Til. A. 466;, Cunningham v. Illinois 
Cent. R. Co., 165 Ill. A. 382; Fosbury 
v. Aurora, éte., me CO. 4 he Ie VArT SS): 
McLain v. Chicago, ete.;, Re Cos, l20 
Ill. A, 614 


Ky. Eanes v. Louisville, ete., R. 
Co., 179 Ky. 207, 200 SW 471; Chesa- 
peake, etc., Co. v. Stephens, 168 


Net 

Ky. 775, 182 SW 938; Curd v. Cin- 
cinnati, etc., R. Co., 163 Ky. 104, 173 
SW 335, AnnCasl1916H 614; Louis- 
ville, ete., R. Co. v. Davis, 162 Ky. 
572, "172 SW 966; Sublett v. Chesa- 
peake, Cte eRe Co., 146 Ky. 530, 142 
SW 1060; Louisville, ete., R. Co. v. 
Redmon, 122 Ky. 385, 91 SW 722, 28 
Kyl 1293; Goodman v. Louisville, 
etc., R. Co., 116 Ky. 900, 77 SW 174, 
25 KyL 1086, 63 LRA 657; Brown v. 
Louisville, etc., Reseoy 97 Ky. 228, 
30 SW 639, 17 KyL 145; Illinois Cent. 
R. Co. v. Johnson, 97 SW 745, 

KyL 142; Chesapeake, (QUO ped Bey, Co. v. 
Barbour, 98 SW 24, 29 ‘Kyl 339; 
Beiser v. Chesapeake, etc., R. Co., 
92 SW 928, 29 KyL 249; Chesapeake, 
etc., R. Co. v. See, 79 Sw 252, 25 Kyl 
1995; Wilmurth v. Illinois Cent. R. 
Co., 76 SW 193, 25 KyL 671; Chesa- 
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Nor as a general rule is the mere-fact that 
the railroad does not object or passively acquiesces 
in such custom sufficient to constitute such a person 
more than a trespasser®® or at most more than a 


Where, however, the acquiescence 


is under circumstances, or is accompanied by acts, 


peake, ete., R. Co. v. Perkins, 47 SW 


259, 20 KyL 608. 
La.—Fils v. Iberia, ete. R. Co., 
145° La. 544, 82 S 697. 
Md.—Baltimore, etc. R. Co. v. 
State, 114 Md. 536, 80 A 170; Chesa- 


peake Beach R. Co. v. Donahue, 107 
Md, 119, 68 A 507; Baltimore, etc., 
ie Co. v. State, 62 Md. 479, 50 AmR 


Mass.—In re Bell, 238 Mass. 46, 
130 NE 67; Wrig ht v. Boston, etc., 
R. Co., 142° Mass. #296, 7 NE 866. 

Mich.—Hoover v: Detroit, ete., R. 
Co., 188 Mich. 313, 320, 154 NW 94 
[quot Cyc]. 

Minn.—Akers v. Chicago, R. 


ete, 
Co., 58 Minn. 540, 60 NW 669. 


Mont.—Eagan v. Montana Cent. R. 
Co., 24 Mont. 569, 63 P 831. 


N. Y.—Le Duc v. New York Cent., 
Hue R. Co., 92 App. Div. 107, 87 NYS 


Okl.—Texas, etc., R. Co. v. 
roll, 80 Okl. 282, 195 P 139. 


Or.—Ward v. Southern Pac. Co., 25. 
Or. 433, 36 P 166, 23 LRA 715. 


Pa.—tTiers v. Pennsylvania R. -Co., 
292) Pa. nea 141 A 487. 


Louis Southwestern R. 
Co. v. ‘Shift, 98 Tex. 326, 883 SW 677; 
Missouri Pac. R. Co. v. Brown, 18 
SW 670. 


W. Va.—Spicer v. Chesapeake, etc., 
R. Co., 34 W. Va. 514, 12 SE 553, 11 
LRA 385. 


Can.—Maritime Coal Co. v. Herd- 
man, 59 Can. S. C. 127, 49 DomLR 90: 
[allowing app 52 N. S. 185, 40 Dom 
LR 96] (per Mignault, J.); Grand 
Trunk R. Co. v. Anderson, 28 Can. S. 
C. 541 [rev 24 Ont. A. 672]. 


[a] Prescriptive right is not a re- 
sult of acquiescence by the company 
in the public use of its premises. 
Bales v. Louisville, ete., R. Co., 179 
Ky. 207, 200 SW 471. 


[b] Where right of way is not on 
or parallel to adjoining street, but is 
entirely inclosed to prevent its use 
by the public, its use by the public 
in sometimes passing that way does: 
not amount to a license. Louisville, 
etc., R. Co. v. Redmon, 122 Ky. 385, 
91 SW 722, 28 KyL 1293. 


[ec] Where track in deep cut is 
fenced on both sides and is inclosed 
by iron cattle guards at the crossing, 
the mere occasional passage of un- 
authorized pedestrians on the track 
there, with the knowledge of the 
company, is not sufficient to convert 
a trespasser there into a _ licensee. 
Goodman y. Louisville, ete., R. Co., 
116 Ky. 900, 77 SW 174, 25 Kyl 1086, 
63 LRA 657. 


McCar- 


36. U. S—Oregon-Washington R., 
etc., Co. v. Roman, 293 Fed. 666: 
Cleveland, etc., R. Co. v. Tartt, 64 


Fed, 823, 12 CCA 618. 


Ala.—Alabama Great Southern R. 
Co. v. Linn, 103 Ala. 134, 15 S 508. 


Ark.—Arkansas Short Line R. Co. 
v. Bellars, 176 Ark. 53, 2 SW (2d) 
683; Chicago, etc., R. Co. v. Payne, 
eee Ark. 226, 146 Sw 487, 39 LRANS 


Canal Zone.—Terry v. Panama R. 
Co., 2 Canal Zone 200. 

Tll.—Illinois Cent. R. Cop va 
Eicher, 202 Ill. 556, 67 NE 376 [rev 
100 Ill. A. 599]; Illinois Cent. R. Co. 
v. O’Connor, 189 Ill. 559, 59 NE 1098; 
Illinois Cent. R. Co. v. James, 67 Ill. 


042° [52° C. ke] 


which show an express or implied invitation or per- 
mission so to use the tracks,*’ a person going there- 
on is more than a trespasser,*® being considered in 
such case either a licensee*® or an invitee.*® 
ever, where the license or permission is limited to a 
particular class, a member of the publi¢ making such 
use of the premises is nevertheless a trespasser.*? 

[§ 2112] (2) Sufficiency of Permission or Invi- 
tation of Railroad—(a) In General. 
sufficient to constitute one a licensee or invitee may 


A. 649; Atchison, ete., R. Co. v. Par- 
sons, 42 Ill. A. 93. 


La.—Savage v. 
Cos 3 Wha. A.) 704. 


Mass.—In re Bell, 238 Mass. 46, 130 
NE 67; Doherty v. New York, etc., 
R. Co., 229 Mass. 135, 118 NE 281. 


Mich.—Hoover v. Detroit, ete., R. 
Co., 188 Mich. 318, 320, 154 NW 94 
[quot Cyc]. 

Mo.—Beard v. Missouri Pac. R, 
Co., 272 Mo, 142, 197 SW 907. \ 


N. Y.—Sutton v. New York Cent., 
ete., R. Co., 66 N. Y. 243 [rev 4 Hun 
760]; Ferrari v. New York Cent. R. 
Co., 224 App. Div. 182, 230 NYS 60 
[aff 250 N. Y. 527, 166 NE 311]; 
tanka v. New York Cent., etc., R. Co., 
n23) APD. weDiy.. 323,--LOMUINYS 2973; 
Matze v. New York Cent., etc., R. Co., 
i Hun 417, 3 Thomps. & C. 513. 


Or.—Long v. Pacific R., etc., Co., 
T4 Ore 502% 144 -P° 462) 745° P 1068, 
LRA1915F 1151. 


Tenn.—Nashville, ete. Cor Mv 
Lovejoy, 138 Tenn. 492, Jos Sw 61. 


[a] Reason for rule.—In the ab- 
sence of law making such acts pun- 
ishable, railroads are powerless to 
prevent public use of their tracks. 
Under the conditions in which they 
are situated physical prevention is 
impractical, and acquiescence is mor- 
ally compulsory. Alabama ‘Great 
Southern R. Co. v. Godfrey, 156 Ala. 
202, 47 S 185, 130 AmSR 76. 


37. See infra .§ 2112. 


38. Ky.—Rager v. Louisville, etc., 
RCo; 137 Koy 82h 239" Ky. 760, 127 
SW 155; Hovius v. Cincinnati, etc., 
ICO; i07 SW 214, 32 KyL 786. 


N. Y.—Best v. New York Cent., 
etc., R. Co., 117 App. Div. 739, 102 
NYS 957. 


Tex.—Trinity, etc., R. Co. v. Simp- 
son, (Civ. A.) 86 SW 1034; Law v. 
Missouri, etc., R. Co., 29 Tex, Civ. A. 
134, 67 SW 1025; .Texas, etc.,.R. Co. 
yv. Phillips, (Civ. A.) 40 SW 344 [rev 
on other grounds 42 SW. 852]; Gal- 
veston, etc., R. Co, v. Lewis, 5 Tex. 
Civ. A! 638, 25 SW 293, 


Utah.—Kyne v. Southern Pac. Co., 
41 Utah 368, 126 P 311. 


Wis.—Trojanowski v. Chicago, ete., 
R. Co., 1638 Wis. 76, 157 NW 536. 


89. Ga.—Burton v. Western, etc., 
R. Co., 98 Ga. 783, 25 SE 736; Binion 
v. Central of Georgia R. Co., 12 Ga. 
A. 663, 78 SE 132. 


Ky.—Louisville, ete, R. Co. v. 
Smith, 186 Ky. 32, 216 SW 1063; 
Southern R. Co. v. Sanders, 154 Ky. 
421, 157 SW 731; Carter v. Chesa- 
peake, etc., R. Co., 150 Ky. 525, 150 
SW 811. 

Miss.—Young v. Southern R. Co., 
97 Miss. 483, 52 S 19. 

Mo.—Frye v. St. Louis, ete., R. Co., 
200 Mo. 377, 98 SW 566, 8 LRANS 
1069; Ransom v. Union Depot Co., 
142 Mo. A. 361, 126 SW 7865. 

N. Y.—Swift v. Staten Island 
Rapid Transit R. Co., 123 N. Y. 645, 
25 NE 378. 


Okl.—Barnett v. St. 


Tremont Lumber 


Louis-San 


Sme- 
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Francisco Railroad Co., 140 Okl. 19, 
282 P 120; Midland Valley R. Co. v. 
Kellogg, 106 Okl. 237, 233 P 716. 


Tex.—International, ete., R. Co. v. 
Ploeger, (Civ. A.) 93 SW 226. 


Wash.—Scharf v. Spokane, etc., R. 
Co., 92° Wash. 561, 159 P 797. 


W. Va.—Ross v. Kanawha, etc., R. 
Co., 76 W. Va. 197, 85 SH-180; Dick- 
inson v. New River, etc., Cons. Coal 
Co., 76 W. Va. 148, 85 SE 71. 


Wis.—Wendorf v. Director Gen. of 
Railroads, 173 Wis. 53, 180 NW 128; 
Delaney v. Milwaukee, etc., R. Co., 
33 Wis. 67. 


[a] Children (1) are within the 
text rule. Young v. Southern R. Co., 
97 Miss. 483, 52 S 19; Featherstone 
v. Kansas City Terminal R. Co. AI4 
Mo. A. 664, 161 SW 284; Midland 
Valley R. Oo. Gh Kellogg, 106 Okl. 
237, 233 P 716. (2) A child licensee 
does not lose such status in going 
under a car to pick up coal for an- 
other person, such act being that of 
play. Featherstone v. Kansas City 
Terminal R. Co., supra. 


[b] Even trespasser becomes an 
implied licensee, on reaching the 
place of injury, at which place the 
public has an implied license. Bin- 
ion y. Central of Georgia R. Co., 12 
Ga. A. 663, 78 SE 132. 


[c] Right of licensee, based on 
habitual use of a track by the public 
for passage, is limited to such use. 
Wendorf vy. Director Gen. of Rail- 
roads, 173 Wis. 53, 180 NW 128. 


40. Ill.Galena, ete, R. Co. v. 
Jacobs, 20 Ill. 478; Gordon v. Grand 
Trunk Western R. Co.,~ 209 Ill. A. 
195; Schneider v. Chicago Terminal 
Transfer’ RK. Co, bt “i Ay 202: 


Mass.—Young v. Old Colony R. Co., 
156 Mass. 178, 30 NE 560. 


Mo.—State v. Trimble, 260 SW 1000 
[quashing eertiorari sub nom, 
Koontz vy. Wabash R. Co., (A.) 253 
SW 413]; Kame vy. St. Louis, etc., R. 
Co., 254 Mo. 175, 162 SW 240; Ahne- 
feld v. Wabash R. Co., 212 Mo. 280, 
111 SW 95; Lynch v. St. Joseph, etc., 
R. Co., 111 Mo. 601, 19 SW 1114. 


N. J—Hammill v. Pennsylvania R. 
nae 56 N. J.D. 370,.29 A 161, 24 LRA 


Oh.—Harriman y. Pittsburgh, etce., 
Re) Cor 645 KOh St. WL el 2NE: 4iba 4 
AmSR 507. 


Ss. C.—Matthews v. 
Line R. Co., 
65 LRA 286. 


Tex.—International, ete., R. Co. v. 
Ploeger, (Civ. A.)-93 SW 226. 


Utah.—Kyne v. Southern Pac, Co., 
41 Utah 368, 126 P 311. 


See Giovinazzo v. Canadian Pac. 
RCo; 19) Onti a 82555138 Ontwik 24 
{allowing app 13 OntWR 1200] (per 
Garrow, J. A., by dictum disapprov- 
ing the trial court’s. holding of a li- 
censee and stating the person to be 
an invitee). 


{a] Mere permission or license to 
use track is not an_ invitation. 
Wright v. Boston, ete., R. Co., 142 
Mass, 296, 7 NE 866. 


Seaboard Air 
67) S.C, "499, 46 SH 335; 


on A98: is SB, ee 
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be inferred from facts and circumstances short of an 
actual invitation or consent on the part of the rail- 
road company.*” 
be under circumstances which show an express or 
implied permission, or there must be some act on 
its part showing such permission or invitation.*® 
Such a license or invitation, whether express or im- 
plied, must proceed from the fact of some one having 
authority to grant it;+4 and inthe absence of proof 
it cannot be presumed that the railroad employees 


But the company’s silence must 


41. Galena, etc., R. Co. v. Jacobs, 
20 Ill. 478; Donnelly v. Boston, etc., 
R. Co., 151 Mass, 210, 24 NE 38. 


[a] Thus (1) where the railroad 
licenses the maintenance of a private 
crossing for its own employees, one 
not an employee is a trespasser in 
using the crossing. Donnelly v. 
Boston, ete, R. Co., 151 Mass. 210, 
24 NE 38. «2) Permission to per- 
sons living on the premises of free 
ingress, egress, and regress in and 
upon the track is permission to spe- 
cial persons for the benefit and ne- 
cessity of the company (Galena, etc., 
R. Co. v. Jacobs, 20 Ill. 478), (3) and 
it cannot be extended to those not 
in such relation to the company (Ga- 
lena, etc., R. Co. v. Jacobs, supra). 


42. I1l.—AIllinois Cent. R. Co. v. 
Hicher, 202 Ill. 556, 67 NE 376. 


Iowa.—Thomas vy. Chicago, etc., R. 
nee 103 Iowa 649, 72 NW 783, 39 LRA 


Pe ans v. Louisville, etc., 


R. Co., 199 Ky. 694, 251 SW 968. 
Mince Me oak v. Trimble, 260 SW 


N. Y.—Shipman y. Lehigh Valley 
ne Co., 147 App. Div. 383, 132 NYS 


[a] Thus (1) where a consignee 
is permitted to sell fruit at retail 
from the _ sidetrack, purchasers are . 
implied licensees. Shipman v. Le- 
high Valley R. Co., 147 App. Div. 383, 
132 NYS 46. (2) ‘Where the railroad 
knows that its tenant sells papers to 
the public, a buyer of papers is a li- 
censee. Robinson v. Louisville, etce., 
R. Co., 199 Ky. 694, 251 SW 968. 


[b] Invitation to use tracks ex- 
ists where there is no other way to 
reach a Station. State v. Trimble, 
(Mo.) 260 SW 1000 [quashing cer- 
tiorari sub nom. Koontz v. Wabash 
R. Co.,, CA.) (258: Sw? 413), 


[c] One answering emergency fire 
alarm at a railroad yard, together 
with numerous others, and in doing 


‘so climbs over intervening cars and 


is injured, is an invitee. Kame vy. 
St. Louis, ete., R. Co., 254 Mo, 175, 
162 SW 240. 


[d] Circumstances not amounting 
to invitation to the public to use the 
tracks see Illinois Cent. R. Co. v. 
Hicher, 202 Tll. 556, 67 NE 376 [rev 
100 wl. Ax bOS1 5 Wright v. Boston, 
etc., R. Co., 142 Mass. 296, 7 NE 866; 
Devoe v. New York, ete., R. Co., 63 
Nit I G2 76) 43k 899, 


43. See supra § 2111. 


44. Ga.—Central Ri, ete., Co. v. 
ee 87 Ga, 491, 13 si 584, 18 LRA 


re —Louisville, ete, R. Co 
Eversole, 198 Ky. 502, "248 SWw 1026. 

Mass.—Lynch v. Boston, ete. R. 
Co., 226: Mass. 522, 116 NE 248, LRA 
1917E 819. 

Tex.—St. Louis, etc. R. Co. v. 
Shiflet, 98 Tex, 326, 838 SW 677. 

Man.—De Vries vy. Canadian Pac, R. 
Co., 26 Man. 156. 


[a] Permission to cross given by 
owner of land before railroad became 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2112] 


have such authority,*® particularly where by stat- 
ute*® such use of the track is a criminal offense.*? 
In order to warrant an implication of a license or 
an inference of an invitation there must be a defi- 
nite,#® open,*® constant,®® notorious,®! long con- 
tinued®? use of the tracks by the public, and there 
must be a knowledge sufficient to show consent,®* 
or a consent, either express or implied, by the railroad 
a license or invitation can- 
not be implied from the mere fact that persons have 
been accustomed to use the track as a passway;°° 
nor from mere acquiescence®® or knowledge of,” or 
nor from knowledge 


to that use.°4 Therefore 


permission by,°® the railroad; 


owner does not tend to show such 
permission by the railroad. Central 
m., ete., ‘Coy. Rylee, 87 Ga, 491, 13 
SE 584, 13 LRA 634; Louisville, ete., 
R. Co. v. Eversole, 198 Ky. 502, 248 
Sw 1026; TWinois Cent. R. Co. v. 
Tyson, 108 SW 863, 32 KyL 1390; 
St. Louis Southwestern R. Co. v. 
Shiflet, 98 Tex. 326, 83 SW 677; "De 
Vries vy. Canadian Pac. R. Co., 26 Man. 
156, 162 [quot Cyc]. 


45. St. Louis Southwestern R. Co. 
v. Shiflet, 98 Tex. 326, 83 SW 677; 
De Vries v. Canadian Pac. R. Co., 
26 Man. 156, 162 [quot Cyc]. See 
Belcher v. Sandy Valley, ete., R. Co., 
207 Ky. 560, 269 SW 729 (recogniz- 
ing rule). 


46. See statutory provisions. 


47. lynch v. Boston, etc., R. Co., 
226 Mass, 522, 116 NE 248, LRA1917B 
819. See also infra § 2118 


48. Great Northern R. Co. 
Thompson, 199 Fed. 395, 118 CCA 79, 
47 LRANS 506; Felton v. Aubrey, 74 
Fed. 360, 20 CCA 436; Quinn v. Erie 
R. Co,, 221 App... Div. 133, 223 NYS 
104; Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229; Hiatt v. Northern Pac. R. 
Co., 138 Wash. 558, 244 P 994. But 
see Tutt v. Illinois Cent, R. Co., 104 
Fed. 741, 44 CCA 320 [certiorari den 
180 U. S. 640 mem, 21 SCt 922 mem, 
45 L. ed. 711 mem] (a license may be 
implied even though the use be not 
definite and fixed). 


49. Great Northern R. Co. . 
Thompson, 199 Fed. 395, 118 CCA 79, 
47 LRANS 506; Tutt v. Illinois Cent. 
R. Co., 104 Fed. 741, 44 CCA 320 [cer- 
tiorari den 180 U. S. 640 mem, 21 SCt 
922 mem, 45 L. ed. 711 mem]; Felton 
vy. Aubrey, 74 Fed. 350, 20 COA 436; 
Rice v. Jefferson City’ Bridge, etc., 
Co., (Mo.) 216 SW 746; Palmer v. 
Oregon Short Line R. Co., 34 Utah 
466, 98 P 689, 16 AnnCas 229. 


50. Tutt v. Illinois Cent. R. Co., 
104 Fed. 741, 44 CCA 320 [certiorari 
den 180 U. S. 640 mem, 21 SCt 922 
mem, 45 L. ed. 711 mem]; Felton v. 
Aubrey, 74 Fed. 350, 20 CCA 436; 
Swift v. tee Island Rapid Transit 
Reo. LadcN 645, 25 NE 378. See 
Louisville, pie ire Conv: Smith, 186 
Ky. 32, 216 SW 1063 (Gif use is gen- 
eral and acquiesced in, the company 
is charged with notice of it). 


51. Tutt v. Illinois Cent. R. Co., 
104. Fed. 741, 44 CCA 320 [certiorari 
den 180 U. S. 640 mem, 21 SCt 922 
mem, 45 L. ed. 711 mem]j; Felton v. 
Aubrey, 74 Fed. 350, 20 CCA 436; 
Swift v. Staten Island Rapid Transit 
fm. Go., 128 N.Y. 645, 25) NE A8785 
Keller vy. Erie R. Co., 98 App. Div. 
550, 90 NYS 236 [aft 183 N. SY RGus 
15 NE 965]. Contra Rice v. Jeffer- 
son City Bridge, ete., Co., (Mo.) 216 
Sw 746 


52. U. S.—Great Northern R. Co. 
v. Thompson, 199 Fed. 395, 118 CCA 79, 
7 LRANS 506; Tutt v. Illinois Cent: 
R. Co., 104 Fed. 741, 44 CCA 320 [cer- 
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tiorari den 180 U. S. 640 mem, 21 SCt 
922 mem, 45 L. ed. 711 mem]; Felton 


‘v. Aubrey, 74 Fed. 350, 20 CCA 436. 


In'd.—Palmer y. Chicago, ete, R. 


Co., 112 Ind. 250, 14 NE 70 


Iowa.—Thomas v. Chicago, etc., R. 
aay 103 Iowa 649, 72 NW 783, 39 LRA 


Kan.—Atchison, ete., R. Co. v. Pot- 
ter, 64 Kan. 13, 67 P 534, 56 LRA 575. 


Ky.—Louisville, ete., R. Co. v. Ever- 
sole, 198 Ky. 502, 248 SW 1026. 


Mo.—Rice v. Jefferson City Bridge, 
etc., Co., 216 SW 746. 


N. Y.—Petur v. Erie R. Co., 151 App. 
Div. 578, 136 NYS 79 [aff 208 N.Y: 
615 mem, 102 NE 1111 mem (rearg den 
209 N. Y. 520 mem, 102 NE 1111 
mem) ]. 


Utah.—Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


Wis.—Mason y. Chicago, etc., R. Co:, 
89 Wis. 151, 61 NW 300. 


[a] 
Palmer vy. Chicago, etc., R. Co., 112 
Ind. -2505 14, NE 70: .Petur -viniirie 
R. GCo., 151. App. Div. 578, 136 NYS 79 
{aff 208 N. Y¥. 615 mem, 102 NE 1111 
mem (rearg den 209 N. Y. 520 mem, 
102 NE 1111 mem)]; Mason v. Chica- 
£0), ete, Re Co.,: 89 Wis. 161, 61 NW 
300; Davis v. Chicago, ete., R. Co., 58 
Wis. 646, 17 NW 406, 46 AmR 667. 


[b] Where well defined path re- 
sults from the use, an invitation may 
be inferred. Thomas v. Chicago, etc., 
R. Co., 103 Iowa 649, 72 NW 783, 39 
LRA 399; Atchison, ete., R. Co. v. 
Potter, 64 Kan. 13, 67 P 534, 56 LRA 
575. 


53. Palmer y. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


54. Patterson vy. Philadelphia, etc., 
R. Co., 9 Del. 103; Wagner v. Chicago, 
etc., R. Co., 122 lowa 360, 98 NW 141; 
Rice v. Jefferson City Bridge, ete., Co., 
(Mo.) 216 SW 746; O’Brien v. St. 
Louis, ete., R. Co., 5 Tenn. Civ. INe 
588. 


[a] Express consent is when the 
consent is actually proved to have 
been expressly granted by the party 
giving it. Patterson vy. Philadeiphia, 
etc. Re Cos 9) Del 108° 


[b] Implied consent is when it is 
not so proved but is to be reasonably 
inferred or presumed from all the 
attending circumstances that the-par- 
ty at least tacitly assented to it. Pat- 
terson v. Philadelphia, etc., R. Co., 9 
Del. 103. 


[ec] Where railroad provides walks 
which it invites public to take, it re- 
buts any notion that it consented to 
the use of the space between its tracks 
for public travel. Wagner v. Chicago, 
etc., R. Co., 122 Iowa 360, 98 NW 141. 


55. Ala.—Southern R. Co. v. Stew- 
art, 164 Ala. 171, 51 S 324; Beebe 
etc., PEC OunVs Ganter, 16 Ala. A. 32 3 
77 S 917. See Savannah, etc., R. Co. 


Occasional use is insufficient. } 
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by the railroad employees of customary use;°® nor 
from the relation of consignor and earrier;*° nor 
from obstruction of a near-by highway by the rail- 
road;*' nor. from the mere fact that a bridge has 
a floor,®? or that its use by the public is to reach an 
amusement park owned by the railroad.®? 
the right of way is inclosed and no necessity exists 
for the use of the tracks by the public, the railroad 
cannot be said to acquiesce in such use.*4 
jurisdictions habitual use of the premises for a long 
time, with the company’s knowledge and without its 
objection, is sufficient to constitute such persons 1ti- 


Where 


In some 


v. Meadors, 95 Ala. 137, 10 S 141 (a 
railroad track cannot be converted 
into a road for ordinary travel). 


Ga.—Bullard v. Southern R. Co., 116 
Ga. 644, 43 SE 39; Central R. Co. v. 
Brinson, 70 Ga. 207. 


Iowa.—Wagner v. Chicago, etc., R. 
Co., 122 Iowa 360, 98 NW 141; Burg v. 
Chicago, ete.,” Ri Car 290 Iowa 106, 57 
NW 680, 48 AmSR 419. 


Kan.—Malott v. Union Pac. R. Co., 
99 Kan. 115, 160 P 978. 


,Ky.—Cincinnati, etc., R. Co. v. Ows- 
ley, 191 Ky. 661, 231 Sw 210. 


N. Y.—Capitula v. New York Cent. 
R. Co., 200 App. Div. 247, 192 NYS 745. 


Or.—Ward v. Southern Pac. Co., 25 
Or:.. 433, (36: P 1663) 23 GRAVIS: 


Tex.—St. Louis Southwestern R. 
Co. v. Shiflet, 98 Tex. 326, 88 SW 677; 
De la Pena v. International, etc., R. 
Co., 32 Tex. Civ. A. 241, 74 Sw 58, 59 
[quot San Antonio, etc., Re; Coir: 
Montgomery, 31 Tex. Civ. A. 491, 72 
SW 616, 617]. : 


Wash.—Imler v. Northern Pac. R. 
Co., 89 Wash. 527, 154 P 1086, LRA 
1916D 702, AnnCasi917A 933. 


56. Swanson vy. Moline, etc., Tract. 
Co., 204 Ill. A. 144; Beiser v. Chesa- 
rey ete., R. Co., 92 SW 928, 29 KyL 


57. Curtis v. Southern R. Co., 130 
Ga. 675, 61 SE 539. 


58. Harmon v. Speer, 195 Ind. 199, 
144 NE 241. 


59. Wanderholm vy. Chicago, etce., 
R. Co., 96 Nebr. 764, 148 NW 935; St. 
Louis "Southwestern Com vi Shiflet, 
98 Tex. 326, 83 SW 677. But see Ris- 
bridger v. Michigan Cent. R. Co., 188 
Mich. 672, 152 NW 961, 157 NW 279 
(knowledge by the employees of a 
public custom of using the tracks is 
aoe to infer consent by the com- 
pany 


60. Burke v, Boston, ete., R. Co., 
195 Mass. 179, 80 NE 695. 
[a] MIllustration.—No implied in- 


vitation to make use of land near a 
track in order to repair a building re- 
sults from the fact that the building 
was used to ship milk over the rail- 
road. Burke'’v. Boston, ete., R. Co., 
195 Mass: 179, 80 NE 695. 


61. Louisville, ete., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 "SW 1084. 


[a] Thus a railroad, by rendering 
a near-by highway unfit for use be- 
cause of dumping débris thereon, nei- 
ther invites nor grants the right of 
use of its premises. Louisville, ete., 
lee. va v. Horton, 187 Ky. 617, 219 SW 
108 

62. Fields v. Louisville, etc., R. Co., 
163 Ky. 673, 174 SW 41. 


63. Swanson v. Moline, etc., Tract. 
Co., 204 Ill. A. 144. 


- 64. Watson v. Chesapeake, etc. R. 
Co., 170 Ky...254, 185 SW 852. 
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censees®> and not trespassers,®°® although this use 
must be by persons sufficiently numerous to require 
anticipation of their presence on the track,®" and the 


65. U. S.—Hodges v. Erie R. Co., 
257 Fed. 494, 168 CCA 498; Hrie R. 
Co. v. Burke, 214 Fed. 247,°130 CCA 
‘617; Schmidt v. Pennsylvania R. Co., 
Lae Hed-2. 83, L040 CCAN 251) sPutt.-v. 
Illinois Cent. R. Co., 104 Fed. 741, 44 


‘CCA 320 [certiorari ‘den 180 U. S. 640 


mem, 21 SCt 922 mem, 45 L. ed, 711 
mem]; Felton v. Aubrey, 74 Fed. 350, 
20 CCA 436; Cahill v. Chicago, ete., 
Re Co., TA Fed. 285, 20 CCA 184. See 
Robbins v. Pennsylvania Ca, 245 Fed. 
435, 157 CCA 597 (where a footpath 
across a bridge has been customarily 
used for years, the rights and obliga- 
tions are as though the path was part 
of a highway). 


Ark.—Todd v. St. Louis, ete., R. Co., 
106 Ark. 390, 153 SW 602; Moody v. 
St. Louis, etc., Re Cos 89, Ark. 103, 115 
SW 400, 131 AmSR 75. 


Cal.—Hansen v. Southern Pace. Co., 
105) Cali 319, 38° P) 95%. 


Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 91 Fla. 548, 108 S 815, 46 ALR 
1068. 


Ga.—Georgia R., aD Co. v. Fuller, 
6 Ga. A. 454, 65 SE e 


Ill.—Chicago, etc., Co. v. Murow- 
ski, 78 Ill. A. 661 tafe TAWA LDS Serer aits3e3 
NE 572]. 


Ind.—Cleveland, etc., R. Co. v. Adair, 
12 Ind. A. 569, 39 NE 672, 40 NE 822. 


Iowa.—Radenhausen v. Chicago, 
-ete., R. Co., 205 Iowa 547, 218 NW 316; 
Calwell v. Minneapolis, ete. R. Co., 
138 Iowa 32, 115 NW 605; Booth v. 
Union Terminal R. Co., 126 Iowa 8, 101 
NW 147; Clampit v. Chicago, etce., R. 
Co., 84 Iowa 71, 50 NW 673. 


Ky.—Louisville, éte., R. Co. v. Phil- 
pot, 215 Ky. 682, 286 ‘SW 1078; Cin- 
ecinnati, etc., R. Co. v. Owsley, 191 Ky. 
661, 231 Sw 210; Bales v. Louisville, 
-ete., R. Co., 179 Ky. 207, 200 SW 471; 
Tllinois Cent. R. Co. v. Johnson, 115 
SW 798; Burton v. Cincinnati, etc., 
Eva CO-, 113 SW 442. 


Minn.—Schreiner v. Great Northern 
R. Co., 86 Minn. 245, 90 NW 400, 58 
LRA 75 


Rint Rice y. Jefferson City Bridge, 


-etc., Co., 216 SW 746. 
Mont.—Jonosky v. Northern Pac. R. 
‘Co., 57 Mont. 63, 187 P 1014. 


Nebr.—Peterson v. Chicago, etc., R. 
‘Co., 101 Nebr. 3, 161 NW 1043. 


N. H.—Minot v. Boston, etc., R. Co., 
74 N. H. 230, 66 A 825. 


N. Y.—Swift v. Site Island Rap- 
idy Transit) Ro. Co.,’ 123:2N, Y. 645, 25 
NE 378; Sutton Vv. Thtbes York Cent., 
etc.} R. Co., 66 N. Y. 2438 [rev 4 Hun 
Nicholson. v. Erie R. Co., 41 N. 
Potter v. New York Cent., 

; 134, App. s Div. 28270) A119 
NYS 150; Smetanka v. New York 
Cent., etc., R. Co., 123 App. Div. 323, 
107 NYS 973; McCarty v. New York 
Cent., etc., R. Co., 73 App. Div. 34, 76 
NYS 321. 


Oh.—Carter v. Erie R. Co., 10 OhNP 


. NS 292. 


Okl1.—Missouri, etc., R. Co. v. Wolf, 
76 Okl. 195, 184 P 765. 

Or.—Summerfield v. Southern Pac. 
Co., 83 Or. 219, 163 P 420 

Pa.—O’Leary v. Pittsburgh, ete., R. 
Co., 248 Pa. 4, 93 A 771. 

S. C.—Sanders v. Southern R. Co., 
97 S. C. 428; 81 SE 786; Matthews v. 
Seaboard Air Line Co., 67 S. G 499, 46 
SE 335, 65.-LRA 286; Jones v. Charies- 
sae etc., KR. ‘Co, 65 S. C. 410, 43 SH 


Tenn.—O’Brien v. St. Louis, ete., R. 
‘Co., 5 Tenn. Civ. 88. 


Tex.—Gulf, etc., R. Co. v. Matthews, 
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99 Tex. 160, 88 SW 192; St. Louis 
Southwestern R. Co. v. McCrearry, 
(Civ. A.) 296 SW 935 [rev on other 
grounds (Commn. A.) 1 SW (2d) 868]; 
St. Louis Southwestern R. Co. v. 
Douthit, (Civ. A.) a08 SW 201; Craig 
v. Fort Worth, etc., R. Co., (Civ, A.) 
185 SW 944; Texas, ‘etc., Rib CoseN- 
Key, (Civ. A.) 175 SW 492; St. Louis 
Southwestern R. Co. v. Balthrop, (Civ. 
A.) 167 SW 246; Barker v. St. Louis 
Bou taw asters R. Co., (Civ. A.) 141 SW 
2985. > Rexas, ete:, R. Co. v. Adkins, 
(Civ. A.) 126 SW 954; St. Louis South- 
western R. Co. v. Wilcox, 57 Tex. Civ. 
A. 3, 121 SW 588; Texas, étc., -R.. Co: 
Vv. Endsley, CCIvs A.) 119 Sw 1150 [rev 
on other grounds 103 Tex. 434, 129 SW 
342]; Missouri, ete., R. Co. v. Snow- 
den, 44 Tex. Civ. A. 509, 99 SW 865; 
Texas Midland R. Co. v. Byrd, 41 Tex. 
Civ. A. 164, 90 SW 185; Gulf, etc., R. 
Conve Matthews, (Civ A.) 89 SW 983 
[rev on other grounds 100 Tex. 63, 93 
SW 1068]; Hutchens v. St. Louis 
Southwestern R. Co., 40 Tex. Civ. A. 
245, 89 SW 24; Gulf, etc. R. Co. v. 
Matthews, 28 Tex. Civ. A. 92, 66 SW 
588, 67 SW US. 82 > Dex, Cry Ar han, 
73 SW 413, 74 SW 803. 


Va.—kKabler v. Southern R. Co., 121 
Va. 90, 92 SE 815; Norfolk, ete., R. 
Co. v. Overton, 111 Va. 716, 69 SE 
1060; Chesapeake, etc., R. Co. v. Cor- 
bin, 110 Va. 700, 67 SE 179; Norfolk, 
etc., R. Co. v. De Board, 91 Va. 700, 
22 SE 514, 29 LRA 825; Norfolk, etc., 
R. Co. v. Carper, 88 Va. 556, 14 SE 
328; Virginia Midland R. Co. v. White, 
84 Va. 498, 5 SE 573, 10 AmSR 874. 


Wash.—Roth v. Union Depot Co., 13 
ES 525, 438 P 641, 44 P 253, 31 LRA 


W. Va.—Cheek v. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SE 618; 
Robertson v. Coal, etc., R. Co., 87 W. 
Va. 106, 104 SE 615; Blagg v. Balti- 
oe, ete., R. Co., 88 W. Va. 449, 98 SE 


Wis.—Haecker v. Chicago, ete., R. 
Co., 194 Wis, 358, 216. NW 528; Sor- 
enson v. Chicago, etc., R. Co., 192 Wis. 
231, 212 NW 273, 522; Hooker v. Chi- 
cago, etc., R. Co., 76 Wis. 542, 44 NW 
1085; Davis Vi. Chicago, ete; Ri, Con 
58 Wis. 646, 17 NW 406, 46 AmR 667; 
Delaney v. Milwaukee, éte., EE OO rs 33 
Wis. 67. 


Can.—Loiselle v. Rex, 20 Can. Exch. 
93, 56 DomLR 397%. 


[a] Leading case.—Barry v. New 
York ‘Centisetc., Ri Co.,, 92 N.Y. 289, 
44 AmR 377 (Cahill. v. Chicago, ete., 
R. Co., 74 Fed. 285, 20 CCA 184 so 
saying). 

[b] Acquiescence of railroad is the 
essential element to change the tres- 
pass into a license. Larkin v. New 
York, ete., R.Co., 19 NYS 479. 

[ec] Purpose immaterial.—aA_ per- 
son otherwise a licensee is not a tres- 
passer because he had gone to the 
place to see a fight. Texas, etc., R. 
Co. v. Ball, (Civ. A.) 73 SW 420 [rev 
ey other grounds 96 Tex. 622, 75 SW 


[d] Text rule does not apply to 
one not using the track as a passage- 
way. Houston, ete., R. Co. v. Tidwell, 
(Tex. Civ. A.) 262 SW 810; Missouri, 
etc., R. Co. v. Cowles, 29 ‘Tex. Civ. A. 
yt 67 SW 1078 [aff 96 Tex. 24, 69 SW 


fe] Implied license to use railroad 
bridge as footpath does not permit 
such a use as would obstruct the 
company’s business. Texas Midland 
R. Co. v. Byrd, 102 Tex. 2638, 115 SW 
1163, 20 LRANS 429, 20 AnnCas 1387 
[rev (Civ. A.) 110 SW 199]. 


{[f] Periods held _ sufficient.—(1) 
One year. Illinois Cent. R. Co. v. 


[§2 2112 


particular use must be at the time hee habitual use 
should be expected.®® 


Where no signboards or warn- 


Dick, 91 Ky. 434, 15 SW 665, 12 KyL 
772. (2) Four or five years. Roth v. 
Union Depot Co., 13 Wash. 525, 43 P 
641, 44 P 253, 31 LRA 855. (3) Thirty 
years. Barry v. New York Cent. 

ete.,. R.. Co., 93 N. Y. 289, 44 AmR 377. 


66. U. S.—Tutt v. Illinois Cent. R. 
Co., 104 Fed. 741, 44 CCA 320 [certio- 
rari den 180 U. S. 640 mem, 21 SCt 922 
mem, 45 L. ed. 711 mem]; Felton v. 
Aubrey, 74 Fed. 350, 20 CCA 436. 


Ala.—Alabama Great Southern R. 
Co. v. Snodgrass, 201 Ala. 653, 79 S 
125; Nashville, etc., R. Co. v. Vincent, 
190 Ala. 91, 66 S 697; Louisville, etc., 
R. Co. v. Burke, 11 Ala. A. 496, 66 S 
885, 886 [cit Cyc]. 


Ark.—Moody v. St. Louis, ete., R 
Co., 89 Ark. 103, 115 SW 400, 131 
AmSR 75. 


Ill.—Frechett v. Illinois Cent. R. 
Cor 197 etn. Aree tae 


Iowa.—Booth v. Union Terminal R. 
Co., 126 Iowa 8, 101 NW 147; Thomas 
vs Chicago, ete, RCo. 863 Towa 649, 
72 NW 783, 39 LRA 399; Clampit v. 
Chicago, etc. R. Co., 84 Iowa TI, 50 
NW 673. 


Ky.—Burton v. Cincinnati, ete., R. 
Co., 113 SW 442. 


Mo.—Garrett v. Wabash R. Co., 159 
Mo. A. 63, 139 SW 252. 


Nebr.—Peterson vy. Chicago, etc., 
R. Co., 101 Nebr. 3, 161 NW 1043. 
N. Y.—Lamphear v. New York 


Cent., ete., R. Co., 194 N. Y. 172, 86 NE 
ula bisys Lehman v. Great Bastern Casu- 
alty Co., 7 App. Div. 424, 39 NYS 912 
[aff 158 N. Y. 689 mem, 53 NE 1127 
mem]; Allenza v. Erie R. Co., 78 
Misc. 659, 138 NYS 1024. 


N. C.—Troy v. Cape Fear, etc., R. 
ep 99 N. C. 298, 6 SE 77, 6 AmSR 


N. D.—Kunkel v. Minneapolis, ete., 
R. Co., 18 N. D. 367, 121 NW 830 


Or. Ba v. Southern Pee 
Co.," 83: Or; 219, 163) P 420. 


Tex.—Gulf, etc., R. Co. v. Matthews, 
(Civ. A.) 89 SW 983 [rev on other 
grounds 100 Tex. 63, 98 SW 1068]; 
St. Louis Southwestern R.’Co. v. Bol- 
ton, 36" Dex, Civ... AS 8%) 8L SW) 1236 
Texas, etc., R. Co. v. Ball, (Civ. A.) 
73 SW 420 [rev on other grounds 96 
Tex. 622, 75 SW 4]. 


50 P 832. 


Va.—Norfolk, ete., R. Co. v. Over- 
ton, 111 Va. 716, 69 SE 1060; Norfolk, 
ete, Ri iCocy: Carper, 88 Va. 556, 14 
SE 328; Virginia Midland R. Co. we 
ates 84 Va. 498, 5 SE 573, 10 AmSR 


Wis.—Haecker v. Chicago, ete. R. 
Co., 194 Wis. 358, 216 NW 528. 


[a] BPericds held sufficient.—(1) 


Twenty to twenty-five years. Troy v. 
Caper Hear, €te, R. Coy, 99 Ne) yo8, 
6 SE 77, 6 AmSR 521. (2) Twenty- 


five years. International, etc., R. Co. 
v. Woodward, 26 Tex. Civ. A. 389, 63 
SW 1051. 


67. Louisville, etc., R. Co. v. Banks, 
195 Ky. 804, 243 'SW 1018. See Good- 
man vy. Louisville, etc., R. Co., 116 Ky. 
900, 77 SW 174, 25 KyL 1086, 63 LRA 
657 (occasional use is insufficient to 
change the status of users from tres- 
passers to licensees). 


[a] Use held insufficient.—Louis- 
ville, ete., R. Co. v. Banks, 195 Ky. 804, 
243 ‘SW 1018 (thirty daily). 


68. See case infra this note. 
[a] Although daytime use be suf- 
ficiently established, where the night 


use is confined to eight workers and 
to frequenters of a saloon, of whom 


—_—_—  — — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ings are apparent, the foregoing rule®® is particular- 


ly applicable.’° 


Location of place used is of value only in so far as 
affecting the number of the persons using the place.74 
[§ 2113] (b) In Case of Young Children. 
there is an implied license to the public to cross the 
railroad’s private property,’? such license is not to 
be presumed to extend to helpless infants too young 


to understand the danger.7* 


[§ 2114] (c) “Switchyard Doctrine.” 
lished exception to the general rule7* in some ju- 
risdictions, known as “the switchyard doctrine,”*® 
is that there can be no implied license to the public 
to use tracks in a switehyard,*® although this is lim- 


ited to switchyards proper.*7 


the company has no knowledge, ac- 
quiescence is not established. Frye v. 
St. Louis, ete., R. Co., 200 Mo. 377, 98 
SW 566, 8 LRANS 1069. 


69. See cases supra notes 65-68. 


70... Cahill v. Chicago, etc:, R. Co., 
74 Fed. 285, 20 CCA 184; Sanders v. 
Sh ean R. Co., 90 S. C. 331, 73 SE 

6. 

71. Palmer v. Chicago, etc., R. Co., 
312 Ind. 250, 14 NE 70; Louisville, 
ete., R. Co. v. Spivey, 203° Ky. 638, 262 
Sw’ 962; Hines v. "Wilson, 191 Ky. 
543, 231 SW 23; Howard v. Illinois 
Cent. R. Co., 189 Ky. 60, 224 SW 635; 
Ratcliffe v. Chesapeake, etc., R. Co., 
184 Ky. 94, 211 SW 420; Louisville, 
ete., R. Co.’ v. Vaughan, 183 Ky. 829, 
210 SW _ 938; Moran v. Chesapeake, 
etc.) R. Co; 176 Ee seca 195 SW 809; 
Chesapeake, etc., Co. Isaacs, 170 
Gy eoi0S 185 SW 16: Willis vy. Lou- 
isville, ete., Ra Co, 164 Ky. 124, 175 
SWw 18; Fields v. Louisville, etc., R. 
iCo:, 163 Ky. 673, 174 SW 41; Curd 
v. Cincinnati, etc., R. Co., 163 Ky. 104, 
173 SW 335, AnnCas1916B 614; Hel- 
ton v. Chesapeake, 6te., Rs Co., 157 Ky. 
380, 163 SW 224; Carter v. Chesa- 
peake, etc., R. Co., 150 Ky..525, 150 
SW 811; Chesapeake, etc., R. Co. v. 
Warnock, 150 Ky. 74, 150 SW 29; Ad- 
kin v. Big Sandy, ete., 3 ote, GLO ys 147 Ky. 
30, 148 SW 764; Chesapeake, etc., R. 
Co. v. Nipp, 125 Ky. 49, 100 SW 246, 
30 KyL 1131; Hanks v. Great North- 
ern R. Co., 131 Minn. 281, 154 NW 
1088; Jones v. Charleston, ete.,, UR. 
Co., 61 S. C. 556, 39 SE 758. 


[a] In rural or populous communi- 
ties.—(1) While it has apparently 
been held that use of a track in a rural 
community does not amount to a li- 
cense (Henson v. Hines, 193 Ky. 198, 
235 SW 359; Howard y. Illinois Cent. 
R. Co., 189 Ky. 60, 224 SW 635; Wil- 
lis v. Louisville, ete., R. Co., 164 Ky. 
124,175 SW 18; Helton v. Chesapeake, 
etc., Ra Co:, 157 ae 380, 163 SW 224; 
Chesapeake, etc., R. Co. v.. Nipp, 125 
Ky. 49, 100 SW 246, 30 KyL 1131; 
Hanks v. Great Northern R. (Crows 131 
Minn. 281, 154 NW 1088), (2) and on 
the other hand that the use of a track 
in a town, city, or populous communi- 
ty where the railroad should antici- 
pate the presence of persons (Moran 
v. Chesapeake, etc., R. Co., 176 Ky. 409, 
195 SW 809; Jones v. Charleston, etc., 
mu Co. 6LUS. Cy S5639" SE 758) (3) | 
raises a presumption of acquiescence 
by the company (Louisville, etc., R. 
Co. v. Marlow, 169 Ky. 140, 183 SW 
470) (4) and converts the users from 
trespassers to licensees (Palmer v. 
Chicago, etc., R. Co., 112 Ind. 230, 14 
NE 70; Louisville, etc., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 Sw 1084; Curd 
vy. Cincinnati, ete., Ree CounLos Ky. 104, 
173 SW 335, AnnCas1916E 614; Adkins 
v. Big Sandy, ete UR. Cos, 147 Ky. 30, 
143 SW 764; Jones v. Charleston, ete., 
155 Tatos aan! sc 556, 39 SH 758), (5) 
and that the status of persons using 
a railroad bridge or trestle for their 
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[§ 2115] (d) Passage under Stationary Cars. 
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It 


has also been said that a right of the public to pass 


Where 


under stationary cars can only be created by an 
express license.*® 

[§ 2116] (e) Revocation of License. 
license or invitation by a railroad company may be 
revoked by the placing of an open, visible, and ap- 
parent interference with, and obstruction to, the fur- 


An implied 


ther use of the premises.’ 


An estab- 
ings.®° 


own pleasure or convenience is not 
affected by the fact that the bridge 
or trestle is in a town or city (Louis- 
ville, etc., R. Co. v. Spivey, 203 Ky. 
638, 262 SW 962; Ratcliffe vy. Chesa- 
peake, etc., R. Co., 184 Ky. 94, 211 SW 
420; Fields v. Louisville, etc. pat Re owe 
163 Ky. 673, 174 SW 41), (6) the true 
rule intended is, as has been said and 
a careful examination of the cases 
will show, that it is the habitual use 
of the track by large numbers of per- 
sons, rather than the location of the 
track, that creates the Uistinection be- 
tween trespassers and licensees (Hines 
v.-Wilson, 191 Ky. 543, 231. SW _ 23; 
Louisville, ete. R. Co. v. Vaughan, 
183 Ky. 829, 210 SW 938; Chesapeake, 
6te.,) HR. C6... vi Isaaes,. 170) Kay. 19:0; 
185 SW 816; Willis v. Louisville, etce., 
R. Co., 164 Ky. 124,175 SW 18; Chesa- 
peake, etc., R. Co. v. Dawson, 159 Ky. 
296, 167 Sw 125; Carter v. Chesa- 


peake, Bee R. Co., 150 Ky. 525, 150 
SW 811). 
[b] That place of injury was in 


unincorporated town does not affect 
the status of the person injured. Car- 
ter v. Chesapeake, etec., R. Co., 150 Ky. 
525, 150 SW 811; Chesapeake, etc., 
Be Co. v. Warnock, 150 Ky. 74, 150 SW 


72. See supra § 2112. 


73. Hoover v. Detroit, ee RaCoy, 
188 Mich. 313, 154 NW ‘94 


fa] That on two Gatauions child 
Was permitted to go on track, while 
under the protection of an adult, will 
not permit an inference of an implied 
invitation to the child to go on the 
track unattended. Galena, etc., R. Co. 
v. Jacobs, 20 Ill. 478 


74 See supra § 2112. 
75. See cases infra note 76. 


76. Central R., etc., Co. v. Rylee, 
87 Ga. 491, 13 Sh 584, 13 LRA 634; 
Rome R. Co. v. Tolbert, 85 Ga. 4477, 
11-SE 849; Wright v. Atlantic Coast 
Line R. Co., 18 Ga. A. 4389, 89 SH 595; 
Williams vy. Southern R. Co., 11 Ga. 
A. 305, 75 SE 572; ea en v. Georgia 
Rewete:Conut Gar At, 66 SE 1030; 
Georgia Remetos Co. of “Puller, 6 Ga. 
A. 454, 65 "SE 313; Southern R. Co. 
v. Mouchet, 3,Ga. A. 266, 59 SE 927, 
929 [quot Grady v. Georgia R., etc., 
Co., 112 Ga. 668, 37 SE 861]. 


fa] Beason for rule.—‘‘The infer- 
‘ence that the railroad company has 
impliedly invited, or at least has im- 
pliedly licensed the public to pass 
along or across its tracks,—which 
may exist as to other portions of its 
right of way, anid which at most is 
an exception by which a trespasser 
is raised to a licensee, cannot be 
raised as to switch-yards, because 
such an inference is so inconsistent 
with the continuous use of its tracks 
for switching purposes as not to ad- 
mit of the presumption that there is 
an invitation or permission granted 
by the railroad to the public.” Wal- 


[§ 2117] (3) Effect of Signboards and Warn- 
As a general rule, pedestrians who use a 
railroad track as a thoroughfare, despite posted no- 
tices and other warnings forbidding it, are tres- 
passers,* and it has been held that they are not 


drep v. Georgia R., etc., Co., 7 
342, 344, 66 SE 1030 


[b] Express weianienioa is 
sary to create a license to 
switchyard. Georgia R., ete., 
Fuller, 6 Ga. A. 454, 65 SE 313. 


77. Binion v. Central of Georgia 
R. Co., 12 Ga. A. 663, 78 SE 132; Wil- 
liams v. Southern R. Co., 11 Ga. A. 
305, 75 SE 572. 


78. Grady v. Georgia R., etc., Co., 
112 Ga. 668, 37 SE 861; Central Ry 
ete; Cou Vv. Rylee, 87 Ga. 491, 13 SE 
584, 138 LRA 634; Papich v. Chicago, 
etc, R. Co., 183 Iowa 601, 167 NW 
686; Ross v. Kanawha, ete., R. Co., 
76 W. Va. 197, 85 SE 180 


[a] No right to cross under cars 
can be implied from a gratuitous 
agreement to separate cars stored on 
sidetracks in order that persons might 
use a way across the tracks. Ross v. 
Kanawha, etc., R. Co., 76 W. Va. 197, 
85 SE 180. 


[b] Where dangerous character of 
place is manifest and obvious, there 
can be no implied license to the public 
to cross the track either through open 
spaces left between the cars or over 
or under cars, and in order to ren- 
der the company liable for injury 
caused to a person who was passing 
between two cars in such a yard and 
whose presence and danger were un- 
known to the agents and employees 
of the company, there must be proof 
of an express eens from the com- 

pany. Grady ea Se Eine tess) Cor 
112 Ga. 668, 37. ‘SE 86 


79. Radenhausen v. Chicago, etc., 
R. Co., 205 Iowa 547; 218 NW 316. 


80. Absence of signboards or warn- 
ings see supra § 2112. 


81. I1l.—Ahern vy. Chicago, etc., R. 
Co., 124 Ill. A. 36. 


Ky.—McCoy v. Williamson, etce., 
R. Co., 174 Ky. 186, 192 SW 45; South- 
ern R. Co. v. Jones, 172 Ky. 8, 188 SW 
8738, 875 [quot Cyc]; Chesapeake, etc., 
R. Co. v. Stephen, 168 Ky. 775, 182 
SW 938; Prince v. Illinois Cent. R. 
Co., 99 SW 298, 30 Kyl 469; Beiser 
v. Chesapeake, etc., R. Co., 92 SW 928, 
29 KyL 249. 


Mich.—Newell vy. Detroit, etc., 
Seas Mich. 697, 153 NW 1077, 15i 


Mo.—Frye v. St. Louis, ete., R. Co., 


200 Mo. 377, 98 SW 566, 8 LRANS 
1069. 


Ga. A. 


neces- 
use a 
Cosmsve 


N. J.—Hess v. atlantic way. ie COs, 
950INS Jin in 4945 013) APT 


Oh.—Cleveland, etc., a aa v. Stein, 
1 Oh. Cir. Ct. N. 8. 65. 


Or.—Summerfield v. 
COs) Or. 219, 163) Pr4 


aie C.—Lamb vy. Ua Cats Co., 86 

C. 106, 67 SH 958, 138 AmSR 1030; 
Seating v. Southern R. OfoRs Rat vise Cc 
243, 35 SH 489. 


oon rney Pac. 
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licensees. ®? 


boards or warnings.®4 


The existence of the signboard or warn- 

g, however, is not conclusive that a person has no 
license to use the way;®* and a license to use tracks 
may be acquired by customary use, despite such sign- 
Where the notice excepts 
from the prohibition employees and persons on busi- 
ness, one within the exceptions is not a trespasser.®® 

[§ 2118] (4) Violation of Statutes. 
fact that walking upon railroad tracks is forbidden 
or made an offense by statute or ordinance®® does 


RAILROADS 


The mere 


not generally prevent a person from acquiring a li- 


Wash.—Hamlin v. Columbia, etc., R. 
Co., 87 Wash. 448, 79 P 991. 


[a] Thus, if a pedestrian saw 
signs warning against trespassing and 
a person of ordinary intelligence and 
prudence would, under the circum- 
stances, understand the warning, and 
yet such pedestrian went on _ the 
tracks, he was a trespasser. Southern 
es Co. v. Jones, 172 Ky. 8, 188 SW 


{b] Prima facie presumption ex- 
ists that a person, walking upon a 
railroad bridge at each end of which 
are notices prohibiting such act, is a 
trespasser. Summerfield v. Southern 
Pac. Co., 83 Or. 219, 163° P *420. 


fe] Mere acquiescence in the use 
of the track by the public cannot, 
particularly in the face of warnings 
that such is forbidden, be construed 
Beiser’ Vv. 
92 SW 928 


as authorizing the use. 
Chesapeake, etc., Ro Co:, 
29 KyL 249. 


{[d] Notice such that ordinary man 
in same situation would post is es- 
Sential in order for a railroad to re- 
lieve itself under the statute from lia- 
Seg Boiley v. Boston, etc., R. Co., 
7B) N . H. 564, 103 A 660 (L. (1899] ¢ 


82. Koegel v. Missouri Pac. R. Co., 
181 Mo. 379, 80 SW 905; Hyde v. Mis- 
souri Pac. R. Co., 110 Mo. 272, 19 SW 
483; Summerfield v. Southern Pac. 
Co., 83. Or. 219,163 P 420. 


83. . Louisville, ete, R. Co. Vv. 
Vaughan, 183 Ky. 829, 210 SW 938; 
Southern R. Co. v. Jones, 172 Ky. 813, 
188 SW 873 [quot Cyc]; O’Connor v. 
Boston, ete., R. Corp., 135 Mass. 352; 
Harmon v. McGuire, 6 OhNPNS 597. 


84 I1l.—Ahern vy. Chicago, etc., R. 
Co., 124 Ill. A, 36. 

Ind.—Asche v. Harmon, 54 Ind. A. 
310, 101 NE 515. 

Mo.—Murrell v. Missouri Pac, R. 
Co,, 105 Mo. A. 88, 79 SW 505. 


Oh.—Harmon v. McGuire, 6 OhNP|' 


NS 597 


Okl1.—Missouri, etc., R. Co. v. Wolf. 
76 Okl. 195, 184 P 765; Chicago, etc., 
yay vy. Austin, 168 P 517, LRA1917D 


Tex.—Gulf, etc., R. Co. v. Matthews, 
99 Tex. 160, 88 SW 192; Holt v. Texas 
Midland R. Co., (Civ. A.) 160 SW 327; 
Gulf, etc., R. Co. v. Cohen, (Civ. A.) 
126 SW 916; Missouri, etc., R. Co. v. 
Sharp, (Civ. A.) 120 SW 263. 


85. International, etc., R. Co. v. 
Brooks, (Tex. Civ. A.) 54 SW 1056. 

[a] Railroad employee passing 
along track while off duty is ‘not a 
trespasser within the meaning of a 
sign or warning forbidding, as tres- 
passers, all persons except employees 
from going upon the tracks. Interna- 
tional, ete., R. Co. v. Brooks, (Tex. Civ. 
A.) 54 SW 1056. 


86. See statutory provisions and 
ordinances. 


87. Ahnefeld v. Wabash R. Co., 212 
Mo. 280, 111 SW 95; Frye v. St. Louis, 
etc., R. Co., 200 Mo. 377, 98 SW 566, 8 
LRANS 1069; Le May v. Missouri 
Pac. R. Co., 105 Mo. 361, 16 SW 1049; 


Scott v. Davis, 216 Mo. A. 530, 270 SW 
433; Gulf, ete., R. Co. v. Matthews, 
28 Tex. Civ. A.’ 92, 66 ay. 588, 67 Sw 
788; Chesapeake, etc. Co. v. Bul- 
lington, 135 Va. 307, 116 Se 237. 


[a] Beason for rule.—Travel on a 
track laid along a publicly traveled 
road is expressly excepted, and the 
company’s consent changes the pri- 
vate property into a road publicly 
traveled. Morgan v. Wabash R. Co., 
159 Mo. 262, 60 SW 195. 


[b] Ordinance making it a misde- 
meanor to trespass upon another’s 
premises without his consent does not 
apply as to a person making use of a 
place habitually used by the public. 
Gulf, etc., R. Co. v. Cel peed) ee Tex. 
Civ. A. 92, 66 SW 588, 67 SW 7 


88. Copp v. Maine Cent. R. ak 100 
Me. 568, 62 A 735; Hess v. Atlantic 
City “R:.Co., 95 INS .ye due 494i Tag) sAl 
133; Maritime Coal, etc., Co. v. Herd- 
man, 59 Can. 8. C. IDC. 49 DomLR 90 
(per. Mignault, J.). 


[a] In New York (1) under L. 
(1892) ec 676 § 53, providing that no 
person other than those connected with 
the railroad shall walk upon the track, 
except where it crosses the streets or 
highways, a presumptive right to cross 
the tracks at a point not a highway or 
street crossing cannot be acquired 
even by long user, where it is neces- 
sary to walk along the tracks of in- 
tersecting railroads to reach such 
point -of crossing. Keller v. Erie R. 
Co., 183 N. Y. 67, 75 NE 965. (2) No 
length of acquiescence by a railroad 
in the use of its track by pedestrians 
can create a right of user by license 
or sufferance, especially since a tres- 
passer is guilty of a misdemeanor un- 
der Pen. L. § 29 and Railroad L. § 83. 
Capitula v. New York Cent. R. Co., 
200 App. Div. 247, 192.NYS 745. 


{[b] In ‘Wisconsin (1) although, 
under Rey. St. (1915) § 1811—2, pro- 
viding that it shall be unlawful for 
any person other than a licensee, au- 
thorized newspaper reporter, or one 
connected with or employed upon the 
railroad to walk, loiter, or to be on or 
along the track, no mere public user 
will raise an implied license (Soren- 
son v. Chicago, etc., R. Co., 192 Wis. 
231, 212° NW 278, 522; Anderson v. 
Chicago, etc., R. Co., 87 Wis. 195, 58 
NW 79, 23 LRA 203), (2) and although 
such statute must be construed to ac- 
complish the purpose intended (Sor- 
enson vy. Chicago, etc., R. Co., supra), 
(3) where a person’s injury is within 
Rev. St. (1915) § 1810—2, making the 
company liable for all damages to do- 
mestic animals or person occasioned 
by the lack of fences or cattle guards 
required, recovery may be had, § 
1811—2 not applying (Trojanowski v. 
Chicago, ete., R. Co., 163 Wis. 76, 157 
NW 5386). 


[ec] That railroad does not prose- 
cute persons walking on its tracks in 
violation of statute does not authorize 
persons so to use its tracks. Copp v. 
Maine Cent. R. Co., 100 Me. 568, 62 
A ee 

Mason v. Chicago, etc., R. Co., 
89 Wis. 151, 61 NW 300; Davis v. Chi- 
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cense to go thereon with the express or implied per- 
mission of the railroad,*’ although in some jurisdic- 
tions such a license cannot be acquired by mere user) id 
except in paths or ways about depot grounds.*® 


[§ 2119] 2. Persons at Stations®°—a. In General. 
Although a station platform has been said not to be 
a public highway,®? railroad depot grounds and build- 
ings, by reason of the general use to which they are 
appropriated, are quasi-public,®* and a person is not a 
trespasser®® but is there by privilege®* as a licensee®® 


cago, etc., R. Co., 58 Wis. 646, 17 NW 
406, 46 AmR 667. 


90. Care required as to 
sons see infra §§ 2165-2169. 


91. Hicks vy. Pacific R. Co., 64 Mo. 
430; Gillis v. Pennsylvania R. Co., 59 
Pa. 129, 98 AmD 317. Compare In- 
galls v. Adams Express Co., 44 Minn. 
128, 46 NW 325 (where a depot plat- 
form is said to be of papite or quasi- 
public nature). 


92. Illinois Cent. R. Co. v. Ham- 
mer, 72 Ill. 347; Masteller v. Chicago, 
ete., R. Co., 192 Iowa 465, 185 NW 
107; Holdaway v. Lusk, (Mo. A.) 194 
SW 891, 892 [quot Cyc]. 


93. Ala.—American R. eT ae Cos 
v. Tait, 211 Ala. 348, 100 S 328 


Ark.—Chicago, ete., R. Co. v. Ame- 
don, 161 Ark. 310, 256 "SW 52. 


Cal.—Douglas v. Southern Pac, Co., 
203 Cal. 390, 264 P 237. 


Ill.—Illinois Cent. R. Co. v. Ham- 
mer, 72 Ill. 347; Illinois Cent. R. Co. 
v. Wall, 53 Ill. A. 588. 


Iowa.—Masteller vy. Chicago, etc., 
R. Co., 192 Iowa 465, 185 NW 107. 


Kan.—Chicago, ete., R. Co. v. Park- 
inson, 56 Kan. 652, 44 ra rae 


Ky.—Louisville, et Cone Ve 
Schneider, 174 Ky. 727, 192 YSw 834. 


Mass.—Bradford v. Boston, ete., R. 
Co., 160 Mass. 392, 35 NE 1131. 


Mich.—McKone vy. Michigan Cent. 
Re Co. bh Mich: (6015 17 NW. 74, ae 
AmR 596. 


Mo.—Lange v. Missouri Pac. R. Co., 
208 Mo. 458, 106 SW 660. 


Nebr.—Wilson v. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406. 


N. D.—Galehouse vy. Minneapolis, 
ete., R. Co., 22 N. D. 615, 185 NW 189, 
47 LRANS 965. 


| Okl.—Atchison, etc., Co. Jan- 
dera, 24 Okl. 106, x08 Pp 339, 24 LRANS 
535, 20 AnnCas "316 


Tex.—Texas, etc, R. Co. v. Best, 
66 Tex. 116, 18, SW 994; Smith v. Tex. 
as, etc., R. Co., 2. Tex, Unrep. Cas. 329; 
Dillingham Vv. Teeling, (Civ. A.) 24 
SW 1094 


vVt.—Hale v. Grand Trunk R. Co., 
60 Vt. 605,,15 A) 300, 1 LRA 187, 


Wis.—Randall v. eanee Dos: etc.; 
R. Co., 162 Wis. 507, 156 NW 629. 


94. Gillis v. Pore en R. Coit; 
59 Pa. 129, 98 AmD 31 


955-0; sabia. etre ie Se RR. Cos ve 
Lackner, 246 Fed. 931, 159 CCA 203. 

ee Cent. R. Co. v. Ham- 
mer, 72 Ill. 347. 

Mich.—McKone v. Michigan Cent. 


R. Co., 51 Mich. 601,°17 NW. 74, 47 
AmR 596, 


Minn.—Ingalls v. Adams Express 
Co., 44 Minn. 128, 46 NW 325. 

N._Y.—Bullock v, New York Cent., 
etc., R. Co., 157 App. Div. 332, 142 NYS 


219 [aff 213 N. Y. 694 mem, 108 NE 
1090 mem]. 


Va.—Danville, etc., R. Co. v. Brown, 
90 Va. 340, 18 SE 278. 


Wash.—Matson v. Port Townsend 


such per- 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-etc., 
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or invitee,°® or of right,°? in going to, being at, or 
passing over or through such depot grounds or 
building in a proper manner and for a proper pur- 
pose,®S as for the purpose of transacting business 
connected with the company,®® or its employees,? 
or lessee,? or with either of two or more companies 


tine R. Co., 9 Wash. 449, 37 P 


Wis.—Otto v. Milwaukee Northern 
R. Co., 148 Wis. 54, 134 NW, 157. 


[a] Where there is habit of stop- 
ping trains to allow passengers to get 
on and off whenever signaled, the li- 
cense to others than those operating 
trains to occupy the right of way ex- 
tends only to passengers getting on or 
off trains. Matson v. Port Townsend 
i R. Co.,.9 Wash. 449, 37 P 


96. Ala.—Southern R. Co. v. Bates, 
194 Ala. 78, 69 S 131, LRA1916A 510. 


Ark.—Chicago, ete., R. Co. v. Ame- 
don, 161 Ark. 310, 256 SW 52; St. Lou- 
is, etc., R. Co. v. Fairbairn, 48 Ark. 
4191, 4 SW 50. 


Ky.—Louisville, ete. Co. 
Schneider, 174 Ky. 727, 19a Sw S34. 


La.—Bell v. Houston, etc., R. Co., 
132 La. 88, 60 § 1029, 43 LRANS 740. 


Mass.—Levesque v. American R. 
Express Co., 258 Mass. 315, 155 NE 25; 
Dixon v. New York, etc., R. Co., 207 
Mass. 126, 92 NE 1030; Murr v. Bos- 
A etc., R. Co., 204 Mass. 74, 90 NE 


Minn.—English v. Minneapolis, etc., 
R. Co., 117 Minn. 131, 134 NW 518. 


Mo. Sata way, v.. Lusk, (A.) 194 
SW 891, 892 [quot Cyc]; Meierhoft v. 
iewaee R. Cos., 186 Mo. A. 567, 172 SW 


Nebr.—Wilson vy. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406. 


N. J.—Thompson v. 
we R. Co., 104 N. J. 


N. M.—Price vy. Pecos Valley, etc., 
RR. .Co., 15 IN. M348, 110-P 565, DURA 
1915B 827. 


N. Y.—Blaisdell v. Long Island R. 
Co., 183 App. Div. 218, 136 NYS 768. 


N. C.—Finch v. Atlantic Coast Line 
R. Co., 151 N. C. 105, 65 SE 742. 


N. D.—Galehouse v. Minneapolis, 
R. Co., 22 N. D. 615, 185 NW 189, 
47 LRANS 965. 


Okl.—Atchison, etec., R. Co. v. Jan- 
dera, 24 Okl. 106, 104 P 339, 24 LRA 
NS 535, 20 AnnCas 316. 


Tenn.—Chattanooga Station Co. v. 
Hall, 5 Tenn. Civ. A. 342, 351 [cit 
Cyc]. 

Tex.—Mack v. RODS ClC. nieeeO.; 
(cy. A.) 184 SW 846. 


Wis.—Banderob vy. Wisconsin Cent. 
R. Co., 133 Wis. 249, 1183 NW 7388. 


[a] Person is no longer invitee 
when he goes to portion of the prem- 
ises not used for the business he is 
eet Price v. Pecos Valley, 

Co., 15 N..M. 348,110 P 565, 
ete eis 827, 


97. Douglas v. Southern Pac. Co., 
203 Cal. 390, 264 P 237. 


[a] Thus persons seated on ties 
piled on a private platform leased to a 
company other than the railroad com- 
pany are there of right as against all 
the world except the lessor. Douglas 
v. Southern Pac. Co.;, 203 Cal. 390, 264 
P 237. 

98. U. S.—Pennsylvania R. Co. v. 
Lackner, 246 Fed. 931, 159 CCA 203. 

Ala.—American R. Express Co. v. 
Tait, 211 Ala. 348, 100 S 328. 

Ark.—St. Louis, ete., R. Co. v. Fair- 
bairn, 48 Ark. 491, 4 SW 50. 


Cal.—Douglas v. Southern Pac. Co., 
203 Cal. 390, 264 P 237. 


New Jersey 
L. 411, 140 A 
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Tl. SM ME Cent. R. 
mer, 72 Ill. 


Iowa, iia sisaten v. Chicago, etc., R. 
Co., 192 Iowa 465, 185 NW 107. 


eS —Chicago, etc., R. Co. v. Park- 
inson, 56 Kan. 652, 44°P 6 5. 


-Ky.—Louisville, ete. R. Oo. FV. 
Schneider, 174 Ky. 127, 192 Sw 834. 


La.—Bell v. Houston, ete., R. Co., 
132 La. 88, 60 S 1029, 48 LRANS 740. 


Mass.—Bradford v. Boston, etc., R. 
Co., 160 Mass. 392, 35 NE 1131. 


Mich.—McKone vy. Michigan Cent. 
Re Cop ole Mich. GOR WU eNw 45247) 
AmR 596, 


Minn.—Ingalls v. Adams PExpress 
Co., 44 Minn. 128, 46 NW 325 (a police- 
man visiting the station at train 
time). 

Mo.—Lange v. Missouri Pac. R. Co., 
208 Mo. 458, 106 SW 660. 


Nebr.—Wilson vy. Union Pac, R. Co., 
107 Nebr. 111, 185 NW 406. 


N. J.—Thompson y. New Jersey 
Se R. Co., 104 N. J. L. 411, 140 A 


N. M.—Price v. Pecos Valley, etc., 
R. Co,, 15. N. M.-348, 110 2.565, LRA 
1915B 827, : 

N. Y.—Bullock v. New York, etc., R. 
Co., 157 App. Div. 332, 142 NYS, 219 
[aff 213 N. Y. 694 mem, 108 NE 1090 
poate 


C.—Finch y. Atlantic eee Line 
R. aaee 151 IN, .C: 1055.65 ‘SE 742. 


N. D.—Galehouse v. Minneapolis, 
etc., R. Co., 22 N. D. 615, 185 NW 189, 
47 LRANS 965. 


Okl.—Atchison, etc., R. Co. v. Jan- 
dera, 24 Okl. 106, 104 P 339, 24 LRA 
NS 535, 20 AnnCas 316. 


Pa.—Gillis v. Pennsylvania R. Co., 
59 Pa. 129, 98 AmD 317. 


Tenn. ities prion Co. v. 
Hall, 5 Tenn. Civ. A. 34 


Tex.—Houston, etc., es beans v. Jones, 
(Civ. A.) 1 SW (2d) 743: Dillingham 
v. Teeling, (Civ. A.) 24 SW 1094. 


Vt.—Hale v. Grand Trunk R. Co., 60 
Vt. 605,15 A 300, 1 LRA 187. 


Va.—Danville, etc., R. Co. v. Brown, 
90 Va. 340, 18 SE 278, 


Wash.—Matson y. Port Townsend 
cones R. Coz, -9 Wash, -449; 37° -P 
705. 

Wis.—Randall y. Minneapolis, ete., 
R. Co., 162 Wis. 507, 156 NW 629. 


Ont.—Spence y. Grand Trunk R. 
Conr2 7 Ont. 303, 


[a] Request for assistance by 
railroad agent to county official to 
help in reducing a tax assessment 
against the company is not against 
public policy. Houston, etc., R. Co. v. 
Jones, (Tex. Civ. A.) 1 SW (24) 743. 


99. Ala.—Southern R. Co. v. Bates, 
194 Ala. 78, 69 S 181, LRAI916A 510. 


Tll.—Illinois Cent. Rw Co. v. Ham- 
mer, 72 Ill. 347. 


Ky.—Louisville, ete, R. Co 
Schneider, 174 Ky. 727, 192 SW 834. 


Mass.—Levesque v. American R. 
Express Co., 258 Mass. 315, 155 NE 25; 
Murr v. Boston, ete., R. Co., 204 Mass, 
74, 90 NE 400; Bradford v. Boston, 
ete., R. Co., 160 "Mass. 392, 35 NE 11381. 

Nebr.—Wilson v. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406. 

N. M.—Price v. Pecos Valley, etc., 
R. Co., 15 N. M. 348, 110 “P 565, LRA 
1915B 827. 


Co. v. Ham- 
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jointly using the premises,* or to receive* or aid an- 
other in receiving shipments;° 
of reading a statutory notice of stock killed, posted 
on a station house, for the owner of killed stock,® 
or to mail a letter on a mail car;* or for the purpose 
of meeting friends or others arriving on trains,® or 


or for the purpose 


C.—Finch v. Atlantic pte Line 
R. Mion 151 N. C. 105, 65 SE 74 


N. DD: —Galehouse v. peng 
etc., Co., 22 N. D. 615, 135 NW 189, 
47 LEAN” 965. 


Tex.—Smith v. Texas, etc., R. Co., 
2 Tex. Unrep. Cas. 329; Houston, etc., 
Hs ee v. Jones, (Civ. A.) 1 SW (2d) 


[a] Thus (1) one going to a sta- 
tion to obtain a time-table is an in- 
vitee. Levesque v. American R. Ex- 
press Co., 258 Mass.. 315, 155 NE 25, 
(2) One who goes to a station to send 
a telegram goes there to transact 
business with the company. Gale- 
house v. Minneapolis, ete., R. Co., 22 
Noon 615, 1835 NW 189, 47 LRANS 


1. Illinois Cent. R. Co. v. Hammer, 
V2) TESA i, 


2. Thompson v. New Jersey Cent. 
Re Co, 104) N.: S.4Lin411e 140. As 3305 
Mack v. Houston, ete., Rs Co., (Tex. 
Civ. A.) 134 SW 846; Dillingham v. 
Teeling, (Tex. Civ. A.) 24 SW 1094. 


[a] Where one owns and keeps 
lunch stand at station by authority of 
the company, which can be ap- 
proached only over the company’s 
platform, the company is responsible 
for its condition to persons passing 
over it to make purchases at the lunch 
stand. Dillingham y. Teeling, | (Tex. 
Civ. A.) 24 SW 1094. 


3. English v. Minneapolis, ete., R. 
Co., 117 Minn. 131, 134 NW 518. 


4 Dixon v. New York, etc., R. Co.; 
207 Mass. 126, 92 NE 1030; Danville, 
oeeay Co. v. Brown, 90 Va. 340, 18 


5. Pennsylvania R. Co. v. Lackner, 
246 Fed. 931, 159 CCA 203; Masteller 
v. Chicago, éte., R.1Cos 192 Iowa 465, 
185 NW 107; Holdaway v. Lusk, (Mo- 
A.) 194 SW 891. 


\6. St. Louis, etc., R. Co. v. Fair- 
bairn, 48 Ark. 491, 4 SW 50. 


7 Kan.—Chicago, ete. R. Co. v. 
Parkinson, 56 Kan. 652, 44 P 615. 


La.—Bell v. Houston, ete., R. Co., 
132 La. 88, 60 S 1029, 483 LRANS 740. 


Okl1.—Atchison, ete., R. Co. v. Jan- 
dera, 24 Okl. 106, 104 P 339, 24 LRA 
NS 535, 20 AnnCas 316. 


vt.—Hale v. Grand Trunk R. Co., 60 
Vt. 605, 15 A 300, 1 LRA 187. 


Ont. pares v. Grand Trunk R. Co., 
27 Ont. 


[a] ne using platform to mail 
letter on a mail car is transacting 
business with the railroad. Atchison, 
etc., R. Co. v. Jandera, 24 Okl. 106, 104 
ie 339, 24 LRANS 535, 20 AnnCas 316; 
Hale y. Grand Trunk R. Co., 60 Vt. 
605, 15 A 300, 1 LRA 187. 


8. Ark.—Chicago, etc., (Cova 
Amedon, 161 Ark. 310, 256 sw 52. 


Ili.—Illinois Cent. R. Co. v. Ham- 
mer, 72 Ill. 347; Illinois Cent. R. Co. 
v. Wall,; 53 Til, Av 588. _, 


Mich.—McKone v. Michigan Cent. 
R.' Co., 51 Mich. 601, 17 NW 174, 47 
AmR 596. 


N. Y.—Bullock v. New York Cent., 
etc., R. Co., 157 App. Div. 332, 142 NYS 
219 [aff 213 N. Y. 694 mem, 108 NE 


1090 mem]; Blaisdell v. Long Island 
Era 152 App. Div. 218, 136 NYS 


Tex.—Texas, ete., R. Co. v. Best, 
66 Tex. 116,18 SW 224. 

[a] In Tennessee, since by statute 
the company’s duty to maintain and 
keep open a passenger waiting room 
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to see others depart,® or to take?® or leave’! a train 
or for the purpose of passing over such 
erounds in going from one part of the city to an- 
But where one goes upon such grounds 
.or to a station out of mere curiosity,?* or for his own 
convenience for the transaction of business in no 
way connected with the railroad,’* he has been held 
to be a trespasser, or not a trespasser,?® but a l- 
censee?® or invitee,’? unless the premises have been 
Where by statute 
the unlawful boarding of a train with intent to ob- 
tain a free ride is made a crime,’® a person waiting 
on a station Pp rens for such unlawful purpose is 
But where the public has frequently 
used the station premises as a passway, a person mak- 


himself ; 


other.!? 


habitually used by the public.1® 


a trespasser.?° 


is limited to one hour before the time 
of the arrival of a passenger train, a 
person at a station more than an 
hour before a train is due is not an in- 
vitee, even though being there to 
meet a passenger. O’Brien v. St. Lou- 
is, etce., R.-Co., 5 Tenn. Civ. A. 588. 
And see Carriers § 1061. 


9. Illinois Cent. R. Co. v. Ham- 
mer, 72 Ill. 347; Lange v. Missouri 
Pac. R. Co., 208 Mo. 458, 106 SW 660; 
Chattanooga Station Co. v. Hall, 5 
Tenn. Civ. A. 342, 351 [cit Cyc]; Otto 
v. Milwaukee Northern R. Co., 148 
Wis. 54, 134 NW 157; Banderob v. 
Wisconsin Cent. R. Co., 133 Wis. 249, 
113 NW 738. And see Carriers § 1061. 


10. Ala.—American R. Express Co. 
y. Tait, 211 Ala, 348, 100 S 328. 


Mass.—Levesque v. American R. 
Express Co., 258 Mass, 315, 155 NE 25. 


Mo.—Meierhoff v. United R. Cos., 
186 Mo. A. 567, 172 SW 402. 


Wash.—Matson y. Port Townsend 
Southern R. Co., 9 Wash. 449, 37 P 
rf 


Wis.—Randall v. Minneapolis, etc., 
R. Co., 162 Wis. 507, 156 NW 629. 


11. Matson v. Port Townsend 
Sa a R. Co., 9 Wash. 449, 37 P 


12. Illinois Cent. R. Co. v.. Ham- 
ee 72 Ill. 347; Redigan v. Boston, 
ete., R. Co., 155 Mass. 44, 28 NE eral 
31 AmSR 520, 14 LRA 276. 


13. St. Louis, aoe Coan. Fair- 
bairn, 48 Ark. 491, 4 SW 50, 


14 Taylor v. Vicksburg, ete, R. 
fo., 154 La. 693, 98 S 90; Matson v. 
Port Townsend Southern R. Coy 9 
Wash. 449, 37 P 705; Hardy v. Central 
London R. Co., [1920] Sedo 400. 


[a] Children playing on escalator 
in station where, by reason of fre- 
quent ejection by company employees, 
they knew they had no right to be are 
trespassers. Hardy v. Central London 
R.°Co., [1920] 3 K. B. 459. 


15. Tobin v. Portland, etc., R. Co., 
59 Me. 183, 8 AmR 415; Post v. Texas, 
etc., R. Co., (Tex. Civ. A.) 23 SW. 708. 
And see Carriers § 1040. 


[a] Boarding house keeper who 
goes to the depot to meet an incoming 
train solely on his own business, as 
for the purpose of securing a boarder, 
is entitled to no protection by the 
railroad in respect of keeping its plat- 
form in a safe condition. Post v. 
Texas, etc., R. Co., (Tex. Civ, A.)) 23 
SW 708. 


[b] Hackman carrying passengers 
to a depot for transportation and aid- 
ing them to alight upon the platform 
is as lawfully upon the same as the 
passengers alighting. Tobin v. Port- 
jand, etc., R. Co., 59 Me. 183, 8 AmR 

U5. 


16. Ark.—Chicago, etc., R. Co. v. 
Russell, 136 Ark. 365, 206 SW 666. 


! 
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mere licensee.*® 


Ky.—Illinois Cent. R. Co. v. Willis, 
re xy. 636, 97 SW 21, 29 KyL 1187. 


Miss.—Illinois Cent. R. Co. vy. Lu- 
cas, 89 Miss. 411, 42 S 607. 


Oh.—Pittsburgh, ete, R. Co. v. 
Bingham, 29 Oh. St. 364, 283 AmR 751. 


Pa.—Tabor v. Piece ete., R. 
Co., 266 Pa. 302, 110 A 16 


en KrasS Vv. Pisses ete GR: 
Co.,. (Civ. A.) 253 SW 623; Mack v. 
Houston, etc., R. Co., (Civ. A.) ise 
SW 846; International, etc., R. Co. 
Kent, 58°Tex. Civ. A. 272, 124 Sw 179, 
180 Teit Cyc]. 


ie Va.—Woolwine v. ote Ser ee’ 
R. Co., 36. W:. Va. 329; 15 SE 8 
32° AmSR 859, 16 LRA 271. 


[a] Thus one paying a friendly 
visit to a telegraph operator in a tele- 
graph office owned and occupied by a 
railroad for its own purposes and con- 
venience, and which is located on its 
land and near its track, although oc- 
casionally messages are sent there- 
from and received thereat for outside 
parties for pay, is at most a mere li- 
censee. Woolwine v. Chesapeake, etc., 
R,.. |Con 736) 2WiiVas di) Loy SE OL woe 
AmSR’ 859, 16 LRA 271. 


[b] One at station house by mere 
permission or sufferance, and not for 
the purpose of transacting any busi- 
ness with the company or its agents 
or on any business connected with the 
operation of the road, cannot recover 
for an injury from its failure to exer- 
cise ordinary skill and care in the 
erection or maintenance of its station 
house. Pittsburgh, ete, R. Co. v. 
Bingham, 29 Oh. St. 364, 


17. St.-Louis, ete., R. Co. v. Fair- 
bairn, 48 Ark. 491, 4 SW 50; Ingram 
v. Kansas City, ete., Re Cops 4a. 


377, 64 S 146, 50 LRANS 688. But 
see Louisville, ete. RR. Co, vy. “Page, 
2038 Ky. 755, 263 SW 20 (held not an 
invitee). - 

[a] Boy at station to sell news- 
papers is there with the permission 
of the railroad, and is an invitee, 
Ingram v. Kansas City etes oR aCe 
134 La. 377, 64 S 146, 50 LRANS 688. 


18. See cases infra note 22, 


19. See statutory provisions, 
20. Grubb y. Galveston, ete, R. 
Co.,. (Resa Civ. AG) tos, SW 694. 


21. Baltimore, etc., R. Co. v. Mil- 
ler, 37, App. (D, Cy) 218% Redigan vy. 
Boston, etc., R. Co., 155 Mass, 44, 28 
NE 1133, 31 AmSR 520, 14 LRA 276. 


22. Redigan v. Boston, etc., R. Co., 
supra; Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 


[a] No invitation can be implied 
from knowledge of the habitual use 
of a station platform as a playground 
by children. Midland Valley R. Co. 
v. Littlejohn, 44 Okl. 8, 143 P 1. 


23. Baltimore, etc.,°R. Co. v. Mil- 


ler, 37 App. (D. C.) 218; Redigan v. 
Boston, etc., R. Co., 155 Mass. 44, 28 


[§ 2120] b. On Approaches to Stations. 
son is not a trespasser in going upon the accustomed 
approaches to stations,?® even in going on or across 
tracks,?" except where another place of approach 
is provided by the railroad,?* and except where the 
person going on the approaches has no business 
thereon connected with the railroad.?°® 


[§§ 2119-2120 


ing such use for personal convenience is not a tres- 
passer?! or implied invitee,?? but is a mere licensee.?? 
Where a person goes to the station at a railroad 
agent’s request both for a proper purpose connected 
with the company’s business and also for personal 
convenience and pleasure unconnected with the com- 
pany, he has been held to be an invitee,?* and not a 


A per- 


A person is 


NE 1133, 31 AmSR 520, 14 LRA 276; 
Andrews v. British Columbia Electric 
R. Co., 18_B; C, 25,.9 DomLR566,°15 
CanRCas 15, 23 WestLR 14, 3 West 
Wkly 714. 


24 Houston, etc., R. Co. v. a 
(Tex. Civ. A.) 1 SW (2d) 743. 


[a] Thus, where a county official 
accepts the invitation of a railrgad 
agent to visit the station to assist in 
reducing the tax assessment against 
the company and to play a game of 
dominos, the latter is not a defense 
to an action against the company for 
injuries from a defect in the prem- 
ises. Houston, etc., R. Co. v. Jones, 
(Tex. Civ. A.) 1 SW (2d) 743. 


25. Houston, ete., R. Co. v. Jones, 
supra. 
26. U. S—Pennsylvania R. Co. v. 


Martin, 111 Fed. 586, 49 CCA 474, 55 
LRA 361. 


Ark.—Arkansas, ete, R. Co. v. 
Graves, 96 Ark. 638, 132 SW 992; 
Missouri, ete., R. Co. v. Bratton, 85 


Ark. 326, 108 SW 518. 


Ind.—Chicago, ete, R. Co. v. 
Hedges, 105 Ind. 398, "7 NE 801. 


Ky.—Louisville, ete, R. Co. wv. 
Schneider, 174 Ky. 727, 192 SW 884. 


La.—Willis v. Vicksburg, ete, R. 
COCPELS ia = bane 5: es 


rea —Missouri, Row -COmmave 
Reynolds, (Civ. A.) ree SW 279. 


[a] Thus one seeking to board 
train as passenger who follows a 
beaten path in an attempt to get ona 
train about to leave is not a tres- 
passer, although the path is some feet 
away from the _ depot. Willis v. 
dates 2 etc., <BR; ‘Co. D165 Tal7535 38) 


[b] Permission to use path along 
tracks by persons going to and from 
trains is not sufficient to constitute 
one who goes along such path for, 
the purpose of meeting a passenger 
who was expected to arrive an hour 
later, and whom he desired to see on 
business of his own, more than a 
mere licensee. Pennsylvania R. Co. 
v. Martin, 111 Fed. 586, 49 CCA 474, 
55 LRA 361. 


27. Chicago, ete., R. Co. v. Hedges, 
105 Ind. 398, 7 NE 801; Smith v. 
Cleveland, etc., R. Co., 67 Ind. A. 397, 
117 NE 534 [superseding (A.). 115 NE 
603]; Bales v. Louisville, ete., R. Co., 
179 Ky. 207, 200 SW 471; Louisville, 
iE ea R. go v. Hirsch, 69 Miss. 126, 


28. pes v. Atlantic City R. Co., 
83 N. J. L. 517, 88 A 885. See Adams 
VouNew York. etc.) RR. Co. 2 Nis 
681 (one attempting to cross tracks 
at a place other than the provided 
crossing takes the risk of such en- 
terprise). 


29. James v. Illinois Cent. R. Co. 


pean 327, 68 NE 1538 [aff 93 Ill. A. 


Leeann ee ee ean 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2120-2122] 


not a trespasser,?° but is a mere licensee*! or an 
invitee if in the course of business connected with 
the railroad he is on an approach provided by it,*? 
or if there is a necessity of using the approach,** as 
in the case of going upon the tracks ‘by reason of the 
fact that no other means of approach to the station 
is provided by the railroad,** or where the regular 
approach is habitually blocked by trains.°°® 


[§ 2121] 3. Persons on Trains.*°® 


tarily boards a locomotive or train on which he has 
no right, without permission, is a trespasser,*? and 
In the absence of a 


this rule extends to a child.*® 
rule or custom permitting persons 


sengers and employees to ride on locomotives or 
trains,?® where such person voluntarily boards a 
train, knowing that he has no right to be there, even 
with the permission of a railroad employee, he is a 
trespasser,*® particularly where by statute*? his pres- 
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issued.#° 


One who volun- 


other than pas- | or Cars.+° 


ence there under the circumstances is a crime;*? but, 


30. Louisville, CO; Fv. 
Hirsch, 69 Miss. 126, “93 iS) a4. 


31. Creeden v. Boston, ete., R. Co., 
193 Mass. 280, 79 NE 344, 


32. Duncan v. Missouri, etc., R. 
Co., 152 Mo. A. 284, 133 SW 369; Webb 
v. West Jersey, etc., R. Co., 100 N. 
J. b, 204;-126 A 659; Watkins v. 
Great Western R. Co., 46 L. J. C. P. 
817 (per Denman, J.). See Milaus- 
kis v. St. Louis Terminal R. Assoc., 


211 Ill. A. 120 [aff 286 Ill. 547, 122 
NE 78]. 
33. See cases ae te 34, 35. 


34. Louisville, Lots eae 
Hirsch, 69 Miss. 126. “is $° 244, 


35. Corson v. Atlantic City R. Co., 
83 N. J. L. 517, 83 A 885. 

36. Care required as to such per- 
sons see infra §§ 2176-2179. 

In course of employment see infra 
§ 2122. 

87. U. S.—Duree v. Wabash R. 
Co., 241 Fed. 454, 154 CCA 286. 

Ala.—Lawrence v. Kaul Lumber 
Con tb Ala. %300, 55.8) 11%. 

Ark.—St. Louis, ete., R. Co. v. Led- 
. better, 45 Ark. 246. 

Ga.—Morris v. Georgia R., 
Co., 131 Ga. 475, 62 SE. 579. 

Ind.—Jordan v. Grand Rapids, etc., 
R. Co., 162 Ind. 464, 70 NE 524, 102 
AmSR 217. 

Mich.—Grunst v. Chicago, etc., R. 
Co., 109 Mich. 342, 67 NW 335. 

Miss.—Burks v. Yazoo, etc., R. Co., 
153 Miss. 428, 121 S 120; Alabama, 
v. Livingston, 84 Miss. 


etc., 


Mo.—Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852. 


N. C.—Bailey v. North Carolina R. 
Co., 149 .N. C. 169, 62 SH 912. 
Pa.—Osalek v. Baltimore, ete, R. 


Co., 295 Pa. 553, 145 A 582. 


Wis.—Wendorf v. Director Gen. of 
Railroads, 173 Wis. 53, 180 NW 128; 
Spencer v. Chicago, etc., R. Co., 161 
Wis. 474, 154 NW $79. 


Man.—Pinkas v. Canadian Pac. R. 
Co., [1928] 1 WestWkly 321. 


38. Pinkas v. Canadian Pac. 
Co., supra. 

39. Morris v. Georgia R., etc., Co., 
131 Ga. 475, 62 SH 579; Ocilla South- 
ern R. Co. v. Faricloth, 27, Ga. A. 728, 
110 SE 46. 

40. U. S.—Duree vy. Wabash R. 
Co., 241 Fed. 454, 154 CCA 286. 

Ala.—Lawrence v. Kaul Lumber 
Co., 171 Ala. 300, 55 S 111: Alabama 
Great Southern R. Co. v. Yarbrough, 
So) Ala, 238! 3.5 44158 AmSR 715. 
But see McCauley vy. Tennessee Coal, 


R. 


etc., R. Co., 98 Ala. 356, 9 S 611 (held 
a mere licensee). 


Ark.—Kruse v. St. Louis, ete, R. 
Co., 97 Ark. 187, 188 SW 841. 
Ga.—Morris v. Georgia R., etc., 


Co., 181 Ga. 475, 62 SH 579. 
Miss.—Burks v. Yazoo, etc., R. Co., 
153 Miss. 428, 121 S 120. 
Mo.—Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852. 
Wash.—Johnson v. Great Northern 
R. Go., 49 Wash. 98,-94 P 895. 


Wis.—Spencer v. Chicago, etc., R. 
Co., 161 Wis. 474, 154 sae SOs 
See Louisville, etce., Co. v. Ben- 


nett, 207 Ky. 498, 269 Sw 549 (a boy 
riding a freight train, in accordance 
with general custom known to the 
train crew, is a trespasser or at most 
a mere licensee). 


41. See statutory provisions. 


42. Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852; Spencer 
v. Chicago, etc., R. Co., 161 Wis. 474, 
154 NW 979. But see Van Auken v. 
Michigan Cent. R. Co., 182 Mich. 331, 
148 NW 819 (a bare licensee). 


fa] But an ordinance making it 
misdemeanor for a boy under eighteen 
to climb upon a car or locomotive, 
whether in motion or standing, is not 
violated by one climbing upon a 
freight car on a sidetrack not at- 
tached to a locomotive, so as to make 
such person a lawbreaker not enti- 
tled to protection as Pa licensee. Dal- 
ton v. Missouri, ete., R. Co., 276 Mo. 
663, 208 SW 828. 


43. Ala.—Lawrence vy. Kaul Lum- 
ber Co, ileAla. 300555 Spirits Ala- 
bama Great Southern R. Co. v. Yar- 
eg 83 Ala. 238, 3 S 447, 3 AmSR 


Ky.—Clarke v. Louisville, ete., R. 
Co., 111 SW 344, 338 KyL 797. 

Minn.—Gradin v. St. Paul, eee 15 eF 
Co:, 30 Minn. 217, 14 NW 8 oo 


Miss.—Alabama, etc., Vv. 
Livingston, 84 Miss. 1, nek s nee 


N. Y.—Grimshaw v. Lake Shore, 
éte., BR. Co.) 205 Nz Y. 371, 98 NE 762, 
40 LRANS 563, AnnCasi1913E 571. 


Okl1.—Texas, etc., R. Co. v. McCar- 
roll, 80 Okl. 282, a Pes 9: 


Tex.—Gulf, etc., Co. v. Lovett, 
(Civ. A.) 74 SW S10 [aff 97 Tex. 436, 
19 SW 514], 


44, Ark.—Boyle-Farrell Land Co. 
v. Haynes, 161 Ark. 183, 256 SW 43. 


Minn.—Hunter v. Chicago, etec., R. 
Co., 230 NW 793; Pettit v. Great 
Northern BRANCo;, 58 Minn. 120, 59 NW 
1082 


Mo.—Wencker v. Missouri, 


‘ete., 1aNh 
Co., 169 Mo. 592, 70 SW 145. 
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where he does so under the belief that he has a right 
to do so because of permission given him by a train- 
man or other railroad employee, he is not a willful 
trespasser,** and he is a mere licensee** or invitee,*® 
and this is true even where express orders prohibit- 
ing the person in question from riding had been 
Where he boards the train with the ex- 
press or implied permission of train employees to 
work his way, he is a volunteer,*’ particularly where 
the employee giving the permission was without au- 
thority to do so.*8 

[§ 2122] 4. Persons Working on or about Tracks 
Where one is engaged on or about rail- 
road tracks or ears in work which is mutually bere- 
ficial to himself and the railroad company, and his 
work requires him to go on such tracks or ears, his 
going thereon when required is generally held to be 
by the express or implied invitation of the company,°° 


N. C.—Peterson v. South, ete., Pe 
Co., 143° Ni. G7) 2606 55" She M6Lsee tas 
AmSR 799, 8 LRANS 1240. 


Oh.—Cleveland, ete., R. Co. v. Pot- 
ter, 113) Oh. St. 591, 150 NB 44° 


Tex.—Chicago, etc., R. Co. v. OfFiv- 
er, (Civ. A.) 159 SW’ 853. 


[a] By carrying on its cars ven- 
ders of fruit, etc., for sale to pas- 
sengers, a railroad does not invite 
the publie to enter its trains at sta- 
tions for the sole purpose of making 
purchases, and the company’s failure 
to object to persons frequently doing 
so does not create more than a per- 
missive license. Peterson v. South, 
ete., Ri Co.,, 143 N. CC. 260,55, Sh 618, 
8 LRANS 1240. 


[b] Where, under arrangement 
with certain trainmen to leave a 
lunch for them one enters a train, he 
is a mere licensee. Wencker v. Mis- 


sourl,,ete.,, R;. Co, 0169 Mow b92L0 
Sw 145. 
45. Hunter v. ee ee ete Re 


Co., (Minn.) 230 NW 793 


46. Chicago, etc., R. Co. v. Oliver, 
(Bex. Civ. A.) 159 "SW 853. 


47. St. Louis, etc., R. Co. v. Jones, 
96 Ark. 558, 132 Sw 636, 37 LRANS 
418; Clarke v. Louisville, ete. sy ut. 
Co., 111 SW 344, 33 KyL 797. 


48. St. Louis, etc., R. Co. v. Jones, 
eee 558, 132 SW 636, 37 LRANS 


49. As employees of company sce 
Master and Servant § 381 et seq. 


Care required as to such persons 
see infra §§ 2170-2175. 


50. U. S.—Alabama, ete., R. Co., ae 
Haley, 296 Fed. 481; Chicago, etc., 
Con v. Hauber, 162 Fed, 668, 89 rain 


Ala.—Louisville, ete, R. Co. 
Williams, 199 Ala. 453, 456, 74 S383 
[quot Cyc]. 

Cal.—Jones v. 
74 Cal, 


Southern Pae. Co., 
AR LO seaso) bce aoe 


Ind.—Hill v. Chicago, etc., Co. 
188 Ind. 130, 139, 122 NB gba [quot 
Cycis Pittsburgh, eter) Re CO. 
Cozatt, 39 Ind. A, 682, 79 NE 534, 


Kan.—Degitz v. Missouri, ete., 
Co., 97 Kan. 654, 156 P 743. 


Ky.—Meyets’ Co. v. Logue, 212 iy. 
802, 280 SW 107; Lexington, ete., R 
Co. v. White, 182 Ky. 267, 206 Sw 
467; Southern Re Cosi Goddard, 121 
Ky. 567, 89 SW 675, 28 KyL 523, 12 
AnnCas 116. See Chesapeake, éte., 
ReiGony. Plummer, 143, Ky. "975136 
SW 159 (person loading or unload- 
ing car held rightfully on railroad 
premises). 


Me.—Allen v. Aroostook Valley R. 
Co., 115 Me. 361, 98 A 1027. 


R. 
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or as a licensee with an interest,®! and he cannot be | considered a trespasser,°? a mere licensee,®* or a 


Mass.—Kelley v. New York Cent. 
Re Coy 255 Mass, 124, 150 NE 849. 


Miss.—Gulf, ete., R. Co. v. Eaton, 
145 Miss. 572, 115 S 726. 


Mo.—Applegate v. Quincy, etce., R. 
Co., 252 Mo. 173, 158 SW 376; Chand- 
ler v. Chicago, "etc. Rit Co "251 Mo. 
592, 158 SW 35; Bennett v. St. Louis 
Terminal R. Assoc., 242 Mo, 125, 145 


SW 433; Witham v. Delano, 184 Mo. 
A. 677, 471 SW 990; Butler v. Chi- 
eago, ete. RiCox 155 Mo, A. 287, 136 


SW 729 ‘(both father, loading wheat 
ear, and infant prought there by 
him); Hudgens v. St. Louis, ete., R. 
Co., 1389 Mo. A. 44, 119 SW 522; Nel- 
son v. Wabash R. Coz 182 Mo, A. 
687, 112 SW 1017. 


Nebr.—Mitchell .v. Missouri Pac. 
R. ones 114 Nebr. 72, 206 NW 12. 
N, H.—-Piper Vv. eee ete. R. Co:, 
75 N. H. 228, 72 A 102 


N. J.—Ackley v, ae Jersey, etc., 
R. Co., NOINi gd. ote tL Ao2rs. 


N. Y.—Osuldsen v. Delaware, 
CaS TOS Seer éte., “Ry Co., 213 App. 
Div. . 247, 210 NYS 232; Froehlich v. 
Interborough Rapid Transit Co., 120 
App. Div. 474, 104 NYS 910. 


Okl1.—St. Louis, ete., R. Co. Cole, 
49 Okl. 1, 149 P "872, 'LRALSISEF 866. 


“ §. D.—Polluck vy. Minneapolis, etce., 
R. Co., 44 S. D. 249, 183 NW 859. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 800 SW 35 [aff in part and rev 
in part (Civ. A.) 293 SW 219, and 
reh den (Commn. A.) 3 SW _ (2d) 


426]; Texas, etc., R. Co. v. Shaw, 
(Civ. A.) 28 SW 600; Payne _v. 
Doubtful, (Civ. A.) 236 SW 134; Rio 


Grande, éte., R. Co. v. Guzman, (Civ. 
A.) 221 SW 1102; McLain v. Galves- 


ton,. etc., “R.-'Co.; (Civ. Av). 195.8 W. 
292° Missouri, etc.; R. Co. v. Kin- 
slow, (Civ. A.) 172 SW 1124. 


. Va.—Flowers v. Virginian R. Co., 
aeP Va. 367, 116 SE 672. 


> Ont.—Giovinazzo v. Canadian Pac. 
R. Co., 19 Ont. L. 325, 13 OntWR 1200 
[allowing app 13 OntwR 24] (dic- 
tum). 


_See Minor v. Escanaba Lumber Co., 
167 Mich. 431, 132 NW 10385 (one us- 
ing track by implied invitation of the 
company is a mere licensee when the 
use at the time is not within the in- 
vitation). 


[a] _ Notice to consignee to unload 
car (1) constitutes him an invitee 
or pee v. West Jersey, etc., R. Co., 

INO elle TAL Te Ale 278 )C2)" Dat 
te not include a right to obstruct 
adjacent tracks in such work (Ack- 


ley v. West Jersey, etc., R. Co., su- 
pra). 
[b] Station mail clerk, as dis- 


tinguished from a traveling mail car 
clerk (1) is an invitee in going in a 
mail car to remove mail according to 
his duties. Kelley v. New York Cent. 
R. Co., 255, Mass. 124, 150 NE 849; 
Ward v. New York Cent. R. Oe 248 


Mass, 115, 142 NE 751; ‘“Wilcox v. 
New York, ete.poR. Co., 226 Mass. 
171, 115 NE 254; Gulf, -ete., R. Co. 


vy. Eaton,. 149 Miss, 572, 115 S 726. 
(2) His status is not changed to that 
of mere licensee by reason of being 
locked in a car. Ward v. New York 


Cent. R. oan supra. See also Car- 
riers § 10 5 
[e] ae approaches offered by 


the railroad can be said to be includ- 
ed in the invitation. Barker y. St. 
Louis Southwestern R. Co., (Tex. 
Civ. A.) 141 SW 298. 


51. Dunscomb y. Lusk, 195 Mo. A. 
344, 190 SW 397; Etchison v. Lusk, 
195 Mo, A. 188, 190 SW 345; Mcfar- 
laie v. Chicago, ete.;e Co., 129 Wash. 
230, 224 P 581. 


[a] Tllustrations.—(1) A cook 
preparing a meal for railroad, em- 
ployees in a cook car is a ‘Jicensee 


for pay” or “with an interest” (Mc- 
Farlane v. Chicago, ete., R. Co., 129 
Wash. 230, 224 P 581), (2) and the 


doctrine extends to a person helping 
in such work (Etchison vy. Lusk, 195 
Mo. A; 188, 190 SW 345). (8) Soa 
person, assisting his father and a 
railroad agent to move a car to a 
stock chute to load his father’s stock, 
is also a licensee with an interest. 
Dunscomb v. Lusk, 195 Mo. A. 344, 
190 SW 397. 


52. U. S.—Alabama, etc., R. Co. v. 
Haley, 296 Fed. 481; Chicago, ete., 
R. Co. v. Hauber, 162 Fed. 668, 89 
CCA’'460." St.Louis, ete; Ri Co.7-y. 
Miles, 79 Fed. 257, 24 CCA 559. 


Ala.—Louisville, ete., R. Co. v. Wil- 
liams, 199 . Ala, 453, 456, 74 S 382 
[quot Cye]; Howell v. Southern R. 
Co., 189 Ala. 658, 66 S 633. 


Avie Louis, ete, R, Co 
Drumright, 112 Ark. 452, 166 SW “938. 


Cal.—Jones v. Southern Pac. Co., 
(4. Calera, 10,0239 P <420. 


Gin, = SeaBoaud Air-Line. RR... Co. v: 
Baker, 17 Ga. A. 529, 87 SE 828. 


Ill.—Tllinois Cent..R. Co. v. Frel- 
ka,, 220) Deets sPotter: Ve Chicago, 
ete, Rs Go, (208. TIL A. 33635, Chi- 
cago Terminal Transfer R. ‘Co. v. 
O’Donnell, 114 Ill. A. 345 [aff 218 Il. 
545, 72 NB 1133]; Southern R. Co. v. 
Drake, POT IMA aee 


Ind.—Hill v. Chicago, ete., R. Co., 
188 Ind. 1380, 139, 122 NE 321 [quot 
Cyeils Pittsburgh, etes, Ru Co. vi tCo- 
zatt, 39 Ind. A. 682, 79 NE 534. 
see Chicago, etc., R. Co. v. Pritchard, 
168 Ind. 398, 79 NE 508, 81 NE 78, 9 
LRANS 857 [aff 39 Ind. A. 701, 78 
NE 1044] (a technical trespasser in 
responding to an alarm concerning 
place where working). 

Kan.—Degitz v. Oto RES: 
Co 97 Kant 654.156. P 743. 


Ky. —Lexington, ete, R. Co. v. 
White, 182 Ky. 267, 206 SW 467; ‘Cin- 
cinnati, ete.) BR. Go. v. Smith, 168 
Ky. 185, 181 SW CHES Southern R. 
Con iw: Goddara, 121 Ky. 567, 89 SW 
675, 28 KyL 523, 12 AnnCas 116; Cin- 
cinnati, etc., R. Co. v. Rodes, 102 SW 
321, 31 KyL 430; Louisville, ete., R. 
Wranat Farris, 100 SW 870, 30 KyL 


Mo.—Applegate v. Quincy, ete., R. 
Co., 252 Mo, 178,158 SW 876; Chand- 
ler v. Chicago, etc., R. Co., .251 ,Mo. 
592, 158 SW .35; Otto y. Pryor, (A.) 
193 SW 28; Witham vy. Delano, 184 
Mo. A, 677, 171 SW 990; Hudgens v. 
St. Louis, etc, R. Co., 189 Mo. A. 44, 
119 SW 522, 


Nebr.—Mitchell v. Missouri Pac. R. 
Corp., 114 Nebr. 72, 206 NW 12. 


N. Y.—Wheeler vy. Sundstrom, ete., 
Co., 143 App. Div. 499, 128 NYS 355; 
Ominger v. New York Cent., ete, R. 
Co., 4 Hun 159, 6 Thomps, & C, 498. 


Okl.—St. Louis, ete., R. Co. v. Cole, 
49 Okl. 1, 149 P 872, LRA1915F 866. 


Pa. ‘vy. Lehigh Valley R. 
Co., 68 Pa. Super. 20. 


S. D.—Polluck v. Minneapolis, etce., 
R. Co., 44 S. D. 249, 183 NW 859. 


Tex.—Hanson v. Ponder, (Commun. 
A.) 300 SW 35 [aff in part and rev 
in part (Civ. A.) 293 SW 219, and 
reh den (Commn. A.) 3 SW (2d) 426]; 
Payne v. Doubtful, (Civ. A.) 236 SW 
134; Rio Grande, etc., R. Co. v. Guz- 
man, (Civ. A.) 221 SW 1102; McLain 
v. Galveston, etc., R. Co., (Civ. A.) 195 
SW_ 292; Gulf, ete., R: Co. v. Walters, 
49 Tex, Civ. A. (3 107 SW 369; Camp- 
bell v., Harris, 4 "Tex. Civ. A. 636; 23 
SW 35. 


etce., R. 


Vt.—Ingram y. Rutland R. Co., 89 
Vt. 278, 95 A 544, AnnCas1918A 1191, 
86 Vt, 550, 86 A’ 813. 


But see Sharpe v. Canadian Pac. 
R. Co., 33 Ont. L. 402 (in which a con- 
trary conclusion was reached). 


[a] Rule applied where an infant 
of tender age was brought on rail- 
road premises by father who was an 
invitee. Butler v. Chicago, etc, R. 
Co:, 155 Mo. A. 287, 136 SW 729. 


[b] Employee of one engaged in 
unloading gravel from cars hauled 
by defendant company is not a tres- 
passer in taking a seat on a tie at 
the noon hour with his back against 
a. car.’ Mexas,etex”) Rei Co. ye pMics 
Donald, (Tex. Civ. ‘A.) 85 SW 493. 


[c] Employee’s wife.—(1) While 
it has been held that the wife of a 
railroad employee invited by him to 
join him on the railroad premises 
during the course of his duties, the 
company neither expressly nor im- 
pliedly consenting, was a trespasser 
(Rainey v. Oregon Short Line R. Co., 
64 Utah 445, 231 P 807), (2) where 
she was present by reason of the com- 
pany’s permission, she was not a 
trespasser (Campbell vy. Reset 4 
Tex. Civ. A: 636)°23 SW 35): 


[d] Where certain grounds are 
jointly occupied by two railroads so 
that the servants of each have to 
pass over the other’s track in the 
discharge of their ordinary duties, 
the servants of neither company are 
trespassers as to the other. Illinois 
Cent. R. Co. v. Frelka, 110 Ill. 498. 


53. U. S.—Alabama, ete., R. Co. v. 
Haley, 296 Fed. 481; Chicago, etc., 
R. Co.-v. Hauber, 162 Fed. 668, 89 
CCA 460; Hoyer v. New Jersey Cent. 
Re) Cog 255 Fed. 493, 166 CCA 569. 


Ala.—Louisville, etc., R. Co. 
Williams, 199’ Ala. 453, "456, 14S 383 
[quot Cyc]; Howell yv. Southern R. 
Co., 189 Ala. 658, 66 S 633. . 


Cal. Jones v. Southern Pac. 
74 Cal. A. 10, 289 P 429. 


Ga.—Seaboard Air-Line R. Co. v. 
Baker, 17 Ga. A. 529, 87 SH a 


Ind.—Hill vy. Chicago, ete, R. Co. 
188 Ind. 1380, 139, 122 NE 321 [quot 
Cyc]; Pittsburgh, ete Eu Cor 
Hoffman, 57 Ind. A, 431, 107 NE 315. 


Ky.—Southern R. Co. v. Goddard, 
121 Ky. 567, 89 SW 675, 28 KyL 523, 
12 AnnCas 116. 


Mo.—Applegate vy. Quincy, etc., R.. 
Co., 252 Mo. 173, 158 SW 376; Tinkle 
v. St. Louis, ete. Re Coe? ‘Mo. 445, 
110 SW 1086; Otto v. Pryor, (A.) 
193 SW 28; ‘Hudg ens vo St Louis, 
ebe. 4a Co., 139 Mo. A. 44, 119 SW 
5 


Nebr.—Mitchell vs Missouri Pac. 
R. Corp., 114: Nebr. 72, 206 NW 12. 


N. Y.—Osuldsen_v. Delaware, etc., 
R. Co., 218 App. Div. 247,. 210 NYS 
232; Wheeler v. Sundstrom, etcn veo. 
143 App. Div. 499, 128 NYS BIS 
Froehlich vy. Interborough Rapid 
Transit Co., 120 App. Div. 474, 104 
NYS 910; Conlan v, New York Cent., 
etc., R. Co., 74 Hun 115, 26 NYS 659 
[aff 148 N. Y. 748 mem, 43 NE 986 
mem]; Collins v. New York, CROHIOR, 
Co., 55 N. Y. Super. 31, 8 NYSt 164 ‘Taft 
112’ N. Y. 665 mem, 20 NE 413 mem]. 


S. D.—Polluck v. Minneapolis, ete., 
R. Co., 44 S. D, 249, 183 NW 859. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 300 SW 35 [aff in part and rev 
in part (Civ. A.) 298 SW 219, and reh 
den (Commn. A.) 3 SW (2a) gat 
Payne v. Doubtful, (Civ. A.) 236 
134; Rio Grande Ste aAR nose, 
man, (Civ. A.) 231 SW 1102; 
Vv. Galveston, ete sy, RR, Gor 


Co., 


robe 
McLain 
(Civ. A.) 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ry ae i 


§ 2122] 


volunteer.®4 


ered an invitee.®§ 


195 SW 292; Missouri, ete., R. Co. v. 
Kinslow, (Civ. A.) 172 SW 1124. 


Vt.—Ingram v. Rutland R. Co., 89 
Vt. 278, 95 A 544, AnnCas1918A 1191, 
86 Vt. 550, 86 A 813. 


Va.—Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672. 


Ont.—Giovinazzo v. Canadian Pac. 
R. Co., 19 Ont. L. 325, 18 OntWR 1200 
eee app 13 OntWR 24] (dic- 
tum). 


But see Baker vy. Illinois Cent. R. 
Co., 161 Ill. A. 521 (employee of rail- 
road held licensee of another railroad 
by consent); Southern R. Co. v. 
Drake, 107 Ill. A. 12 (employees of 
railroad contractor, crossing track 
by permission of the company, are 
licensees); Holmes v. North Eastern 
Ra Co Rev6s Exeh.. 223) Patel) 17 
Wkly. “Rep. 800] (person taking. coal 
from wagon without permission is a 
bare licensee). 


[a] Rule applied where an infant 
of tender age was brought on railroad 
premises by father who was an in- 
vitee. Butler v. Chicago, etc., R. Co., 
155 Mo. A, 287, 186 SW 729. 


54. Conrad v. New York Cent., 
ete., R. Co., 137 App. Div. 372, 121 
NYS 774. [motion -to dism app den 
198 N. Y. 599 mem, 92 NE 1081 mem, 
and aff 201 N. Y. 514 mem, 94 


1093 memJ; Dempsey v. New York 
Gent, ete, Rk. Co, 81 Mun 156, "30 
NYS 724; Rio Grande, etc., R. Co. v. 


Guzman, (Tex. Civ. A.) 221 SW 1102. 


55. U. S.—Pennsylvania R. Co. v. 
Burgerson, 296 Fed. 311. 


D. C.—Glaria Vv; Washington 
Southern R. Co., 30 App. 559. 


La.—Southern v. New Orleans, 10 
La, A, 335, 120 S 528. 


S. C.—Goodwin vy. Atlantic Coast 
Line R. Co., 82 S. C. 321, 64 SE 242. 


Wis.—Jay v. Northern Pac. R. Cos, 
162 Wis. 458, 156 NW 626. 


See Louisville, ete., R. Co. v. Burke, 
bi Ala,5 As 4965.66 ’S 885 (where a 
railroad customarily permits the use 
of its tracks in a yard by employees 
of another company, it amounts to 
a consent to such use). 


[a] Mere lingering oon _ track, 
where use is constant, does not 
change the rule. Goodwin y. Atlan- 


tic Coast Line R. Co., 82 S. C. 321, 64 


SE 242 

[b] Status of employees of fac- 
tory in loading cars at switch de- 
pends on whether there is a sufficient 
customary or permissive use of the 
danger zone as to charge the com- 
pany with knowledge of the danger. 
Director Gen. of Railroads v. Reyn- 
olds, 268 Fed. 948. 


56. U. S.—Pennsylvania R. Co. v. 
Burgerson, 296 Fed. 311. 

Ark.—Purifoy v. Lester Mill Co., 
99 Ark, 490, 138 SW 995. 

D. C.—Glaria v. Washington 
Southern R. Co., 30 App. 559. 


Ga.—Watts v. Richmond, 
Co., 89 Ga. 277, 15 SE 365. 


Tll.—Milauskis Vise. 


OlCr me ks 


Louis Ter- 


Although in some instances a person 
has been deemed a licensee or permittee in going 
upon tracks or cars where customary to do so in the 
course of his duties, with the company’s 
implied permission,®® in general such person is nei- 
ther a trespasser,°® nor a licensee,®* but is consid- 
If, however, the work is bene- 
ficial to such person alone, or to. his employer alone, 
he is upon the trains or cars at most as a licensee.°? 
But if the character of his duties does not require that 
such person should go on the track or ears, his pres- 
ence thereon, without the company’s permission, is 


NE’ 
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an invitee.®? 


express or 


minal R. Assoc., 286 Ill.-547, 122 NE 
78. 

Iowa.—MecMarshall Vv. Chicago, 
ete., R. Co., 80 Iowa 757, 45 NW 1065, 
20 AmSR 445. 


La.—Lea vy. Kentwood, etc., R. Co., 
131 La. 852, 60 S 370; Southern v. 
AEA Orleans, 10 La. A. 335, 120 S 


N. Y.—Best v. New York Cent., 
ete, RCo, 1 App.” Div. 2902 
NYS’ 957. 


Pa.—Reed v. Pittsburgh, 
Co., 243 Pa. 562, 90. A 359. 


S. C.—Goodwin v. Atlantic Coast 
ime Re Co:, 82 8, GC) 321,64 et 242. 


Tenn.—Nashville, etce., _R. 
Myers, 137 Tenn. 142, 192 sw? ‘168. 


57. Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; Illinois Cent. R. Co. v. Hopkins, 
200° Til, 122, 65 NE 656 [aff 100 Il. 
A. 594]; Turner v. Boston, etc., R. 
Co., 158 Mass. 261, 33 NE 520; Reed 
v. Pittsburgh,’ etc., RR. Co.,>243) Pa. 
562, 90 A 359; Nashville, etc., R. Co. 
v. Myers, 137 Tenn. 142, 192 SW 168. 


58. Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; Illinois Cent. R. Co. v. Hopkins, 
200 Ill, 122, 65 NE 656 [aff 100 Ill. 
A. 594]; Hubbard v. Wabash R. Gos 
(Mo.) 193 SW 579; Reed v. Pitts- 
burgh, etc., R. Co., 243 Pa. 562, 90 A 
359. But'see Nashville, etc., R. Co. 
v. Myers, 137 Tenn. 142, 192 SW 168 
(that an uninspected car is placed on 
a shipper’s loading truck in violation 
of a company rule does not consti- 
tute a shipper or his employee im- 
plied invitees). 

59. U. S.—Owens v. Pennsylvania 
R. Co., 41 Fed. 187. 


Ind.—Chicago, etc., R. Co. v. 
tin; 3 ‘Ind. As’ 308, 65 NE 591. 


Ky.—Illinois Cent. R. Co. Pierce, 
175 Ky. 488, 194 SW 534; ‘Sputhen: 
BRiceon we Dugless, 169 Ky. 360, 183 
SW 937. 


ete, RR. 


Mar- 


Tex.—Hicks v. Gulf, etc.,. R. Co., 
(Civ. A.) 212 SW 840. 
Va.—Roaring Fork R. Co. v. Led- 


ford, 126 Va. 97, 101 SE 141, 871. 


Wis.—McCabe v. Ce ete., R. 
Co., 88 Wis. 531,'60 NW 260. 


Ont.—Collier v. Michigan Cent. R. 
Co., 27 Ont. A. 630. 

[a] One who erects movable plat- 
form on the right of way for his own 
convenience in unloading freight is 
a mere licensee. McCabe v. Chicago, 
etc., R. Co., 88 Wis. 531, 60 NW 260. 


[b] Person given leave by yard- 
master to learn the duties of certain 
occupation in the railroad yard with 
the expectation that he will be taken 
into employment on becoming com- 
petent, with the right to devote as 
much or little time as he sees fit in 
acquiring the necessary knowledge, 
is a licensee. Collier v. Michigan 
Gents» Cont27) Onty AlL630- 


60. | Ill.—Lowry, v.' Chicago, etc., 
R. Co., 248 Ill. A. 306. 
Ind. -—Cleveland; etc., Cor Vi. 


Stephenson, 139 Ind, 641, 3 NE 720. 


[52°C.J3.]  56T. 


a trespass,°° or at most a bare license,*! and not as 
So, where by statute the walking on 
a track at places other than on or along streets or 
highways by persons other than employees is for- - 
bidden,®* that a person’s duties to his employer, a 
company other than the owner of the tracks, re- 
quires his use of the tracks does not make him other 
than a trespasser.®+ 
the work voluntarily assists railroad employees, 
either with or without their request, he is neverthe- 
less a trespasser.°® 
the work, and for his own convenience or to facilitate 


If one who has no interest in 


But if he has an interest in 


Ky.—Griffin v. Chesapeake, ete, R. 
Co., 169 Ky. 522, 184 SW 888. , 

La.—Jarrow v. New Orleans, 168 
La. 992, 123 S 651 (especially at a 
time switching is customarily done). 

Mass.—Sweeney vy. Boston, etce., R. 
Co., 128 Mass. 5. ‘ 


N. Y.—Feeck v. New York Cent. R. 
Co., 180 App. Div. 258, 167 NYS 670 
[aff 224 N. Y. 627 mem, 121 NE 867 


mem]; Feeck vy. Delaware, ete, Car 
174 App. Div. 71, 158 NYS "825: Shea 
v. Westinghouse Electric, etc., Co., 


147 App. Div. 660, 132 NYS 612, 


S. D.—Polluck v. Minneapolis, etc., 
Ra Con uss Sob nae 186 NW 830, 44 
S. D. 249, 183 NW 859. ‘ 


Tenn.—Chattanooga Station Co.. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


Va.—Chesapeake, ete, R. Co. v. 
Palmer, 149 Va. 560, 140 SE Satie 


[a] Illustration.—An engineer 
who, after having left his engine to 
talk to other employees, is injured in 
attempting to board the train and 
seats himself at the side of the track 
against the rails is. there as a tres- 
passer. Reynolds v. Cincinnati, ete., 
R. Co., 148 Ky. 252, 146 SW 416. 


[b] That one has been employed 
by owner of stock to keep stock off 
track does not save him from being a 
trespasser. Louisville, ete., R. Co. v. 
Vittitoe, 41 SW 269, 19 Kyl 612. 


61. U. S.—Strough vy. New Jersey 
Cent. R. Co., 209 Fed. 28, tie CCA 165. 
Ind. 1 pavarsia ete. Cor. Ste- 
phenson, 139 Ind. 641, st NE 720. 
Nebr.—Shults v, Chicago, etce.,) 
Co., 88 Nebr. 272, 119 NW 4638. 
N. Y.—-Cower v. Hines, 208 App. Div. 
263, 203 NYS 352 Feeck vy. Delaware, 
etc, Co., 174 ea. Div. 71, 158 NYS 


Bs 


Tenn.—Nashville, ete. Co. 
Lovejoy, 138 Tenn. 492, ios’ Sw 61. 


Va.—-Chesapeake,  etc., Co. v. 
Palmer, 149 Va. 560, 140° sm 831. 
See Louisville, etc., R. Co. King, 


227% Ky. 283, 12 SW (2a) 860 i(pewnen 
walking along track to work held not 
an invitee). 

R. 


62. Griffin v. Chesapeake, etc., 
Co., 169 Ky. 522, 184 SW 888. 


63. See statutory provisions, 


64. Feeck v. Delaware, etc., Co., 174 
App. Div. 71, 158 NYS 825. 


65. Kentucky Cent. R. Co. v. =Cage 
tineau, 83 Ky. 119; Welch vy. Maine 
Cent. R. Co., 86 Me. 552, 30 A 116, 25 
LRA 658; Hall vy. Missouri Pac. R, 
Co., 219 Mo. 553, 118 SW 56. See also 
Cleveland, etc., R. Co. v. Marsh, 63 Oh. 
St. 236, 58 NE 821, 52 LRA 142 (4 
mere volunteer and on same footing 
as trespasser). 


[a] Order to assist (1) by an un- 
authorized train employee does not af- 
fect the rule. (Kentucky Cent. R. Co: 
v. Gastineau, 83 Ky, 119; Hall v. Mis- 
SOurl Pac. aR, .Co., Zi9 Mo. 5538, 118 SW 
56), (2) although where the employee 
is authorized, a person assisting him 
by request is not a trespasser (Penn-= 
sylvania Co. v. Gallagher, 40 Oh. St. 
637, 48 AmR 689). . 
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or expedite his own or his employer’s work he as- 
sists the railroad employees, at their request or with 
their consent, he is more than, a trespasser.°® 


[§ 2123] B. Care Required and Liability of Rail- 
road®’—1. As to Persons on or near Track Gener- 
To render a railroad company 
responsible for injury to persons on its tracks or on 
its property near the tracks, it must have failed to 
use ordinary care in the performance of some duty 
owed. to the person injured,®*® and the person injured 
must have taken ordinary care for his own protec- 
A railroad is not an insurer against every 


ally—a. In General. 


tion.®® 


66. Welch v. Maine Cent. R. Co., 86 
Me. 552, 30 A 116, 25 LRA 658; Cleve- 
land, etc., R. Co. v. Marsh, 63 Oh. St. 
236, 58 NE 821, 52 LRA 142; Mis- 


souri, etc., R. Co. v. Thomas, 48 Tex... 


Civ. A. 646, 107 SW 868; Bonner v. 
Bryant, f£ Tex: Civ. A, 269,210 "Sw. 
549. See McConnell v. Pennsylvania 
R. Co., 223 Pa. 442, 72 A 849 (nota 
mere volunteer). 

67. Cross references: 


Care required as to persons: 

At stations see infra §§ 2165-2169. 

On trains see infra §§ 2176-2179. 

Working on or about tracks or cars 

see infra §§ 2170-2175. 

Duties with respect to trespassers, li- 
censees, and invitees generally see 
Negligence §§ 129-262. 

68. U. S.—Southern R. Co. v. Coch- 
ran, 29 F. (2d) 206. 

Ala.—Alabama Great Southern R. 
Co. v. Godfrey, 156 Ala. 202, 47 S 185, 
130 AmSR 76. 

Ark.—Arkansas Short Line R. Co. v. 
Bellare, 178 Ark. 53, 2 SW (2d) 683. 

Cal.—Hansen v. Southern Pac. Co., 

1057 Caliu379,) 38 1P -95t. 

Canal Zone.—Terry v, Panama R. 
Co., 2 Canal Zone 200. 

Colo.—Kansas Pac. R. Co. v. Ward, 
4 Colo. 30. 

Conn.—Carlson v. Connecticut Co., 
94 Conn. 131, 108 A 531, 8 ALR 569. 

Del.—Tully v. Philadelphia, etc., R. 
Co., 19 Del. 455, 50 A 95. 

Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 91 Fla. 548, 108 S 815, 46 ALR 
1068. 

Ga.—Fairburn, etc., R., Co. v 
Latham, 26 Ga. "A. 698, ior, Sr 88. 

Iil.— Galena, etc., R. Co. v. Jacobs, 
20 Ill. 478; ‘La Forest v. Chicago, 
etc., R. Co., "245 Ill, A. Ae 

In'd.—Cleveland, et Ee 
Means, 59 Ind. A. 383, 64 NE 188, 108 
NE 375. 

ftowa.—Rutherford v. Iowa Cent. R. 
Co., 142 Iowa 744, 121 NW 703. 

Kan.—Atchison, etc., R. Co. v. Whit- 


beck, 57 Kan. 729, 48 P 16. 
Ky.—Williamson, etc., R. Co. v. 

Charles, 168 Ky. 41, 181 SW 614; Car- 

ter SF Louisville, etc., RieCo,, 12 Ky. 


Op. 

oH —Gibbs v. Illinois Cent. R. Co., 
169 La. 450, 125 S 445. 

Md.—kKendall Lumber Co. v. State, 

132 Md. 98, 103 A 141. 

Mass.—Jones v. New York, etc., R. 
Co., 211 Mass. 521, 98 NE 607. 

Mich.—-Risbridger v. Michigan Cent. 
R. Co., 188 Mich. 672, 152 NW 961, 157 
NW 279. 

Minn,—Ellington v. Great Northern 
R. Co., 96 Minn. 176, 104 NW 827. 

Miss.—IHinois Cent. R. Co. v. Lu- 
cas, 89 Miss. 411, 42 S 607. 

Mo.—Feldman v. St. Louis, ete., R. 
Co., 175 Mo. A. 629, 158 SW 88. 

Mont.—Jonosky v. Northern Pac. R. 
Co.; 57 Mont. 68, 187 P 1014. 


RAILROADS 


Nebr.—Engel v. Chicago, etce., R. 
Co., 111 Nebr. 21, 195 NW 523. 


Nev.—Crosman v. Southern Pac. Co., 
44 Nev. 286, 194 P 839. 


N. H.—Piper v. Boxcons etc., R. Co., 
75 N. H. 228, 72 A 1024 


N. J.—Devoe v. New “York, ete., RR: 
Co., 68 N. J. L. 276, 43 A 899. = 


N. Y.—Sutton v. New York Cent., 
7604 He ECOs, 166. Nee ays 243 [rev 4 Hun 


N. C.—Little v. Carolina ots R. 
Co., 118 N. C. 1072, 24 SH 514 


One acievsiand: ete., R. Co. v. Gah- 
ae TOP Cir. Ct. 'N. S. 205, 24 Oh, Cir. 
rie 


Okl.—Midland Valley R. Co. v. Kel- 
logg, 106 Okl. 237, 233 P 716. . 


Or.—Cederson v. Oregon R., 
Co., 38 Or. 343, 62 P 637, 63 P 763. 
Pa.—Hojecki v. Philadelphia, 

R. Co., 283 Pa. 444, 129 A 327. 
Porto Rico.—Peo. v. Oritz, 17 Porto 
Rico 860. 


S. C.—Sanders v. poutpers RO Coy 
90 'S..Ci33i, 73 SH. 35 


Tex.—International, vole RiCoe ve 
Vallejo, 102 Tex. 70, 113 SW 4, 115 SW 
25 [rev (Civ. A.) 108 SW 1187]. 


Utah.—Lewis v. Rio Grande West- 
ern R. Co., 40 Utah 483, 123 P 97. 


Va.—Southern R. Co. v. Bailey, 110 
Va. 833, 67 SE 365, 27 LRANS 379. 


Wash.—Hiatt v. Northern Pac. R. 
Co., 188 Wash. 558, 244 P 994. 


W. Va.-——Cheek v. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SE 618. 


Wis.—McCabe vy. Chicago, etc., R. 
Co., 88 Wis. 531, 60 NW 260. 


Gaines —Jenkins v. Grout Western R. 
re he ea en a RD Se Bt 


ia v. as 20 Can. Exch. 
93, 56 DomLR 397. 


B. C.—Hinrich v. Canadian Pac. R, 
CO;; 18) Bnew busy 


N. S.—Herdman v. Maritime Coal, 
etc., Co., 52_N..S.. 185, 40 DomLR, 96 
[app allowed on other grounds 59 Can. 
S. C. 127, 49 DomLR 90]. 


Ont.—Spence v. Grand Trunk R. Co., 
27 Ont. 303. 


Que.—Villeneuve v. Canadian Pac. 
R. Co., 21 Que. Super. 422. 

[a] Statute providing that ‘rail- 
roads shall be liable for any damage 
done by the running of locomotives, 
ete., unless their agents exercise “all 
ordinary and reasonable care and dili- 
gence”? means, in the last analysis, or- 
dinary care. Phillips v. Georgia Rey 
etc., Co., 27 Ga. A, 21, 107 SE 357. 

69. Contributory negligence see in- 
fra § 2194 et seq. 

[a] Greater care is required (1) 
of the railroad than of a pedestrian in 
such circumstances. Missouri, etce., 
R. Co. v. Brown, 46 Tex. Civ. A. 10, 101 
Sw 464. (2) But the contrary has 
been held. Southern R. Co. v. Bailey, 
110 Va. 833, 67 SH 365, 27 LRANS 379. 

[b] Where both parties stand on 
equality as to the means of avoiding 


SUC 


etc., 


[§§ 2122-2123 


casualty that may happen,’® and is not liable for an 
injury attributable to inevitable accident which no 
vigilance could avoid ;"1 nor is it required to provide 
against what it has no reasonable grounds to antici- 
pate,*” and if it exercises toward a person on or near 
its tracks what under the circumstances is reasonable 
eare it is not liable.*? 
said not to owe the same,’* but a greater,’® degree 
of care to persons rightfully on or near its tracks, 
such as passengers, employees, and licensees, than- 
to trespassers, the measure of duty to trespassers,’® 


Although a railroad has been 


an accident and both are engaged ina 
lawful employment, no more than or- 
dinary diligence can be demanded of 


either. Brand v. Schenectady, etce., 
K.7€0.,)8 Barb. ‘(GNorya) esose 
70. U. S.—Northern Pac. R. Co. v. 


Jones, 144 Fed. 47, 75 CCA 205. 


Ill.—Chicago, etc., R. Co. v. Stumps, 
69 Ill. 409. 


Ind.—Cleveland, ete, R. Co. 
Means, 59 Ind. A. Oy. 164 NE 785, 108 
NE 375. 


Kan.—Atchison, etc., be Co. v. Whit- 
beck, 57 Kan. 729, "48 P 


La.—Gibbs v. iinois Gene RCo 
169 La. 450, 125 S 4 


N. Y.—Wheeler v. Fe gy aie ete., 
Co., 148 App. Div. 499, 128 NYS 355. 


Va.—Hargraves v. Shaw Land, etc., 
Co., .111 Va. 84, 68 SE 278, AnnCas 
1912A 151. 


[a] Facts of each individual case 
must govern the matter. Gibbs v. 
ue a Cent. R. Co., 169 La. 450, 125 


71. Whitcomb v. Louisville, 
R. Co., 47 La. Ann. 225, 16 S 812. 


72. Cleveland; ete, Ri Co: 
Means, 59 Ind. A. 383, 104 NE 785, 108 
NE 375; Little v. Carolina Cent. R. 
Co., 1s NEC: 1072, 24 SE 514. 


[a] Tllustration.—The company 
owes no duty to infant trespassers or 
licensees where their presence is 
merely possible, or where the duty 
of exercising care would impose an 
unreasonable limitation on the usual 
and ordinary use of its property. 
Cleveland, etc., R. Co. v. Means, 59 
Ind. A, 383, 104 NE 785, 108 NE 375. 


73. Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 S 893; Piper v. 
Boston, ete. IR. Co., 75 N. H. 228, 72 
A 1024; Batchelor v. Degnon Realty, 
etc., Co., 141 App. Div. 879, 126 NE 
433; Heck v. New York Cent., etc., 
185) Co., 94 App. Div. 562, 88 NYS 154; 
Kent v. New York, ete., Be (COs 51 
App. Div. 508, 64 NYS 623: Villeneuve 
a eee Pac. R. Co., 21 Que. Super. 


[a] Rule applies to private lines, 
such as logging trains. Carter v. Ju 
ie eS “Lumber Co., 83 Fla. 470, 


[b] Rule requiring its employees 
to use “great care’ to avoid injury 
does not change the degree of care 
which the law requires from a com- 


etc., 


pany to a stranger. Heck v. New 
York. Cent., etc., R. Co., 94 App. Div. 
562, 88 NYS 154. 


Ingram v. Kansas City, ete., 
R. Co., 134 La. 377, 64 S 146, 50 LRA 
NS 688; Gilliam vy, Texas, ete., Cor 
14a, PM SimeMomns) La Kee O’Connor vy. 
Illinois Cent. R. Co., 44 La. Ann. 339), 
10 S 678; Reary v. Louisville, etc., ish. 
coe 40 La. Ann. 32, 3 S 390, 8 AmSR 


¥o. Georgia, ete, Ei Con viae@oxm 
75 Fla. 714, 79 S 276; Butler v. South- 
ern R. Coy, 63 Ela. 95, 58 S 225. 


76. Del ony v. Philadelphia, 
ete., (Ri Co., 19° Wel. 455; 50 A 95) 497 


SS ee sea ae a ee a Ne a ee SO a 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2123] 


and persons intending to become passengers,”’ and 
Generally, and in 
accordance with the rule hereinafter stated as to 
adult*® or children’® trespassers, and as to adultS° 
or children’! licensees and invitees, if persons are 
accustomed to cross or travel on the tracks at a par- 
ticular location and this use is well-known to the rail- 


licensees is generally the same. 


[quot Weldon v. Philadelphia, 
R. Co., 18 Del. 1, 11, 43 A 156]. 


Tll.—Illinois Cent. R. Co. v. Hicher, 
202 Tll. 556, 67 NE 376 [rev 100 Ill. A. 
599]; Ingram v. Jackson, 206 Ill. A. 
466; Heater v. Chicago, etce., R. Co., 
200 Tl. A. 331; Cunningham v. Illinois 
Cent. R. Co., i79 Ill. A. 505; Ahern v. 
Chicago, ete., R. Co., 124 Ill. A. 36. 


Iowa.—Rutherford v. Iowa Cent. R. 
Co., 142 Iowa 744, 121 N 703; Thom- 
as We Chicago, etc., ES Co., 103 lowa 
649, 72 NW 783, 39 LRA 399. i 


Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 


N. Y.—Ferrari v. New York Cent. 
R. Co., 224 App. Div. 182, 230 NYS 
60 [aft 250 N. Y. 527, 166 NE 311]; St. 
Cartier v. New York, ete: Fi. Cos 79 
App. Div. 117, 165 NYS 852. 


etc., 


. Kel- 


loge, 106 Okl. 237, 233 P 716. 


Wash.—Hiatt v. Northern Pac. R. 
Co., 138 Wash. 558, 244 P 994. 


W. Va.—Cheek v. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SE 618; 
Robertson vy. Coal, etc., R. Co., 87 W. 
Va. 106, 104 SH 615; ‘Blagg v. Bal- 
timore, ete, R. Co., 83 W. Va. 449, 
98 SE 526; Bralley v. Norfolk, etc., 
R. Co., 66 W. Va. 462, 66 SE 653. 


77. Bales v. Louisville, etc., R. Co., 
179 Ky. 207, 200 SW 471. 


78. See infra § 2126. 
79. See infra § 2127. 
80. See infra § 2124. 
81. See infra § 2125. 


(EP all Bs S.—Southern R. 
ran, 29 F. (2d) 206. 


Colo.—Catlett v. Co lerade, ete., RB. 
@o., 56sColo, 463, 139 Br14 


Fla.—Florida, ete., R. Co. v. Fox- 
Buren 41 Fla. ath 25 S 338, 79 AmSR 


Ga.—Bullard v. Southern R. Co., 116 
Ga. 644, 43 SE 39; Payne v. Cham- 
bliss, 27 Ga. A. 374, 108 SE 472; Wil- 
liams v. epee pe One aak Gaeta. 
305, 75 SE 57 


Tll.—St. pelea Nat. Stock Yards v. 
Brennan, 126 Ill. A. 601. 


Ind.—Manion vy. Lake we? ete., R. 
Co., 40 Ind. A. 569, 80 NE 166 


Ky.—Payne v. Pritchard, 200 Ky. 
397, * 355 SW_ 56; 


Co. v. Coch- 


Sanders, 145 Ky. 679, 141 SW 77: 
Shrader v. Nashville, etc., R. Co., 114 
SW 788; Illinois Cent.. R. Co. v. 


France, 130 Ky. 26, 112 SW 929. 


La.—Lampkin v. McCormick, 105 
La. 418, 29 S 952, 88 AmSR 245. 


Mo.—Feldman vy. St. Louis, etce., 
Co., 175 Mo. A. 629, 158 SW 88; 
Waret. ous, ete RR. Coy 58 Mio A: 
1, 139 SW 498; Laughlin v. St. Louis, 
etc RwCos 144 Mo. A, 185, 129 Sw 


Nebr.—Engel v. Chicago, ete. R. 
Co., 111 Nebr. 21, 195 NW 523; Krum- 
mack v. Missouri Pac. R. Co., 98 Nebr. 
773, 154 NW 541; Langenfeld v. Union 
Pac. R. Co., 85 Nebr, 527, 123 NW 1086. 


N. Y.—Harty v. New Jersey Cent. R. 
Co., 42 N. Y. 468. 

Oh.—Cleveland, ete., 
any LeOh, Cit Ct. Na Ss 
CEQ. 

Pa.—Hojecki v. Philadelphia, ete., 
R. Co., 288 Pa. 444, 129 A 327. 


Porto Rico.—Peo. vy, Oritz, 17 Porto 
Rico 860. 


R. 
Ervin 


R. Co. v. Gah- 
205, 24 Oh. Cir. 


RAILROADS 


S. C.—Miller v. Seaboard Air Line 


Ri Co; 94.5 Ch 105 tt SE) yits per 
Woods, J.); Sanders v. Southern R. 
Go., 90 S. CG. 3881, 73 SE3b6; +s Jones! v. 


Charleston, etc., R. Co., 61.8. C. 556, 
39 SH 758. 


Tex.—Wininger v. Ft. Worth, etc., 
R. Co., 105 Tex. 56, 148 °SW 1150 [rev 
(Civ.. A.) 141 SW 278]; Texas, etc, 
R. Co. v. Watkins, 88 Tex. 20, 29 SW 
232; Kansas City, ete., R. Co. v. Starr, 
(Civ. A.) 194 SW 637; St. Louis, ete., 
R. Co. v. West, (Civ. A.) 174 SW 287; 
Missouri, etc., R. Co. v. Schroeter, 
(Civ. A.) 184 SW 826; St. Louis 
Southwestern R. Co. v. McCauley, 
(Civ. A.) 134 SW 798; International, 
ete, Re SCO eve Howell, COIN) RAS)! 105 
SW 560 [aff 101 Tex. 603, 111 SW 142]; 
Gulivete.s Raw Couv. Coleman, 51 Tex. 
Civ. /A. 415, 112 SW 690. 


Utah.—Lewis v. Rio Grande West- 
erm, BR, (Con) 40) Utah: 483) 8235-5 97; 
Smalley v. Rio Grande Western R. 
Co., 84 Utah 423, 98 P 311. 


Va.—Nesbit v. Webb, 115 Va. 362, 
79 SE 330; Chesapeake, etc., R. Co. v. 
Corbin, 110 Va. 700, 67 SE 179; Wil- 
liamson v. Southern R. Co., 104 Va. 
146, 151) SE) 195, 113) AmSRati032," 70 
LRA 1007; Chesapeake, etc., R. Co. v. 
Rodgers, 100 Va. 324, 41 SE 732. 


W. Va.—Nuzum v. pitts bares etc., 
R. Co., 30 W. Va. 228, 4 SH 2 


N, S.—Herdman v. eee Pia 
etce., Co., 52 N. S. 185, 40 DomLR 96 
Lapp allowed on other grounds 59 
Can. S. C. 127, 49 DomLR 90]. 


[a] Amount of care required in- 
creases exactly in the ratio as the lia- 
bility of contact with persons pass- 
ing upon, along, and’ over the track 
increases. Illinofs Cent. R. Co. v. 
France, 130 Ky. 26, 112 SW 929; Fran- 
cis v. Baltimore, etc., Aste Ofops 247 Pa. 
425, 93 A 490. 


[b] Care commensurate (1) with 
the known or reasonably apprehended 
‘danger (St. Louis Nat. Stock Yards 
_Y. Brennan, 126 Ill. A. 601) (2) or with 
“the conditions is required (Southern 
eee v. Sanders, 145 Ky. 679, 141 SW 


[c] Day or night use.—(1) The 
rule applies to a daytime use of the 
track (Missouri, etc., R. Co. v. Ma- 
lone, 102 Tex. 269, 115 SW 1158 [rev 
(Civ. A.) 110 SW 9581), (2) but since 
a daytime use does not establish a 
nighttime use (compare supra § 2112) 
(3) the text rule is not applicable in 
the case of night use (Frye v. St. Lou- 
is, etc., R. Co., 200 Mo. 377, 98 SW 566, 
8 LRANS 1069: Missouri, ete, IR. Co. 
v, Malone, supra), (A) where the 
night use is infrequent and not no- 
torious (Missouri, etc., R. Co. v. Ma- 
lone, supra). (5) And trainmen are 
therefore not bound in the nighttime 
or in the early morning to antici- 
pate the presence of persons on the 
tracks. Southern R. Co. v. Sanders, 
145 Ky. 679, 141 SW 77; Gulf, etc., R. 
COL We Prazak, (Tex. Civ. A.) 181 SW 
USS XK) And they may assume a 
clear track shortly after midnight. 
Caldwell v. Houston, ete., R..Co., 54 
Tex. Civ, A. 399, 117 SW 488. 


Customary use generally see supra 
§§ 2111-2118. 


83. U. S.—Barley v. Chicago, etce., 
R. Co., 2 F. Cas. No. 997, 4 Biss. 430. 


Ariz.—Conchin v. El Pago, ete. R. 
Co., 13 Ariz. 259, 108 P 260, 28 LRANS 
88. 


Fla.—Florida, etc., R. Co. v. Fox- 
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road and its employees, it is the duty of the railroad 
to use reasonable or ordinary care and diligence to 
discover and avoid injury to such persons, whether 
trespassers or licensees, whom it may reasonably ex- 
pect to be on the track at that point,®? as where the 
tracks cross or run along a public street or highway 
and have been long used by pedestrians.** 


It has 


bie ts 41 Fla. 1, 25 S 338, 79 AmSR 
149, 


Ida.—Anderson v. Great Northern 
R. Coy, 16 Ida. 5138; 99VP2 91% 


Ill.—East St. Louis Connecting R. 
Co. v. Reames, 173 Ill. 582, 51 NE 68; 
She 5) etc., COW. Stumps, 69 


Ind.—Pittsburgh, etc., R. Co. Vv. 
Warrum, 42 Ind. A. 179, 82 NE 934, 
84 NE 356; Manion v. Lake Erie, etc., 
R. Co., 40 In’d. A. 569, 80 NE 166. 


Ky.—Southern R. Co. v. Caplinger, 
151 Ky. 749, 152 SW 947, 49 LRANS 
660. But see Smith v. Louisville R. 
Co., 174 Ky. 784, 192 SW 875 (compa- 
ny’s duty does not depend on fre- 
quency of public use, since persons 
have a right to use tracks in street, 
except where conflicting with compa- 
ny’s use). 


La.—Lampkin v. McCormick, 105 
La. 418, 29 S°952, 88 AmSR 245. 


N. Y.—Brand v. Schenectady, ete., 
R. Co., 8 Barb. 368. 


Oh.—Erie R..Co. v. McCormick, 69 
Oh. St. 45, 68 NE 571; Cleveland, etc., 
R. Co. v. Gahan, 24 Oh. Cir, Cts 277. 


Porto Rico.—Peo. v. Oritz, 17 Por- 
to Rico 860. 


Tenn.—East Tennessee, ete., R. Co. 
v. Fain, 80 Tenn. 35 


Tex.—Gulf, ete., R. Co. v. Hodges, 
76 Tex. 90, 18 SW 64; Gulf, ete, R. 
Co. v. Walker, 70 Tex. 126, 7 SW 831, 
8 AmSR 582; Rio Grande, etc., R. 
Co. v. Martinez, 39 Tex. Civ. A. 460, 
87 SW 853; Houston, ete., R. Co. Vv. 
Harvin,. (Civ. A.) 54 SW 629; Texas 
etc., R.’Co. v. Roberts, (Civ. A.) 45 SW 
218 [aff 45 SW 309]. 


Man.—De Vries v. Canadian Pac. R. 
Co., 26 Man, 156. 


[a] Duty exists night and day and 
is always in existence. 
Co. v. Caplinger, 151 Ky. 749, 152 SW 
947, 49 LRANS 660. Compare supra 
note 82 [e]. 


[b] Lack of sidewalk along the 
street occupied by tracks does not 
affect the duty to the public. South- 
ern R. Co. v. Caplinger, 151 Ky. 749, 
152 SW 947, 49 LRANS 660; Lamp- 
kin v. McCormick, 105 La. 418, 29 8 
952, 883 AmSR 245. 


[c] Measure of care required is 
that dictated by the exigencies of the 
occasion or in the light of the con- 
dition of things at the place where, 
and time when, the accident happened. 
Florida, etc., R.. Conv, Foxworth, 41 
Mla. 1.25 S 338, 79 AmSR 149. 


[d] Railroad is held to same de- 
gree of care as owner of ordinary car- 
riage would exercise under like cir- 
cumstances. Brand yv. Schenectady, 
ete., R. Co., 8 Barb. (N. Y.) 368; Moon- 
ey-v. Hudson River R. Co., 31 N. Y. 
Super, 325. 


[e] Where injury occurs near pub- 
lic crossing so that the means re- 
quired to be adopted by those oper- 
ating the train to enable a traveler to 


cross in safety at the crossing, if car-~ 


ried out, would have enabled the per- 
son injured to cross in safety at the 
place of the accident, the liability of 
the railroad will be measured by the 
legal principles applicable to publie 
crossings. Florida, etc., R. Co. v. Fox- 
worth, 41 Fla. 1, 25 S 338, 79 AmSR 
149, 


{f] That tracks in part are along 
street does not. impose on the compa- 
ny any duty to a pedestrian on the 
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however, been said that this doctrine®* is confined 
to cities, or thickly populated communities,*® and, 
irrespective of the amount of use, cannot include 
rural communities or sparsely settled places.*¢ 
Where the company is operating a train on a city 
street used in common by it and pedestrians and 
vehicles, it must take precautions against collisions 
which are not necessary when it is operating trains 
en-its own right of way,’* but where the street is 
away from the traveling publi the railroad is not 
held to the same strict accountability as in the case 
of the streets of a thickly populated community.®® 
The railroad’s liability is not based on its employ- 
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ment of incompetent or inexperienced employees,*® 


tracks at a place outside the street 
limits. Chesapeake, ete., R. Co. v. Mc- 
Maths, 198 Ky. 390, 248 "SW 1051. 


84 See cases supra note 82. 


85. Sizemore vy. Lexington, etc., 
R. Co., 169 Ky. 497, 184 SW 383; Ches- 
apeake, etc., R. Co. v. Nipp, 125 Ky. 
49, 100 SW 246, 30 KyL 1131. 


86. Sizemore vy. Lexington, etc., R. 
Co., 169 Ky. 497, 184 SW 383; Chesa- 
peake, etc., R. ‘Co. v. Nipp, 125 Ky. 
49, 100 SW 246, 30 KyL 1131. 


Status of persons at rnral communi- 
ties see supra § 2112 note 71 [a]. 


87. Illinois Cent. R. Co. v. John- 
son, (Ky.) 115 SW 798; McGinness v. 
Kansas City Western R. Co., 195 Mo. 
A. 390, 192 SW 115; Kafka v. Union 
Stock Yards Co., 87 Nebr. 331, 127 NW 
129; Schwanenfeldt v. Chicago, -etc., 
R. Co., 80 Nebr. 790, 115 NW 285; 
Peo. v. Ortiz, 17 Porto Rico 860. 


[a] Greater degree of care is re- 
quired in train operation on public 
streets than on private rights of way. 
MecGinness v. Kansas City Western 
R. Co., 195 Mo. A. 390, 192 SW 115. 


88. Nolan v. Illinois Cent. R. Co., 
145 La. 483, 82 S 590. 


<. 89. .Carlson v. Connecticut Co., 94 
Conn. 131, 108 A 531, 8 ALR 569. 


90. Carlson v. Connecticut Co., su- 
pra. 


« .91. Care required as to: 
Licensee generally see Negligence § 


-Invitee generally see Negligence § 235. 


Status of such persons see supra §§ 
2106, 2107. 


92. Alabama Great Southern R. Co. 
v. Godfrey, 156 Ala. 202, 47 S 185, 130 
AmSR 176; Montgomery, etc., R. Co. 
aN. Thompson, T7 Ala. 448, 54 AmR 72; 
Tllinois Cent. R. Co. v. Biches, 202 UL 
556, 67 NE 376 [rev 100 Ill. A. 599]; 
Cleveland, etc., R. Co. v. Potter, 113 
Oh. 591, 150 NE 44, 46 [cit Cyc]; 
Cleveland, etes uk. Co. v. Stein, 24 Oh. 
Gir. Ct. 643. 


- 93. Crosman v. Southern Pac. Co., 
44 Nev. 286, 194 P 839; Norfolk, etc., 
R. Co. v. Wood, 99 Va. 156, 37 SE 846. 


94. See cases infra notes 99-10. 


-95. U. S.—Pennsylvania R. Co, v. 
Martin, 111 Fed. 586, 49 CCA 474, us 
LRA 361; Cleveland, etc., R. Co. 
Ballentine, 84 Fed. 935, 28 CCA B72; 
Cleveland, etc., R. Co. v. Tartt, 64 
Fed. 823, 12 CCA 618; Morgan Vv. 


Pennsylvania R. Co., 7 Fed. 78, 19 
Blatchf. 239. 
Ala.—Mobile, etc., R. Co. vy. Smith, 


“153 Ala. 127, 45 S 57, 127 AmSR 22. 


Ark.—Arkansas Short Line v. Bel- 
‘lars, 176 Ark. 53, 2 SW (2d) 683; St. 
Louis, etc., R. Co. v. Tucka, 95 "Ark. 
©190, 129 SW 541. 

Del.—Tully v. Philadelphia, ete., R. 
Co., 19 Del. 455, 50 A 95, 97. [quot 
“Weldon v. Philadelphia, etc., Ice OL 
18 Del. 1, 43 A 156]. 


Ill.—Illinois Cent. R. Co. y. Hicher, 
202 Ill. 556, 67 NE 376 [rev 100 Ill. 
A. 599]; Illinois Cent. R. Co. v. O’Con- 
nor, 189 Ill. 559, 59 NE 1098; Illinois 
Cent. R. Co, v. Godfrey, 71 Ill. 500, 22 
AmR 112; Owens v. Baltimore, ete., 
R. Co.,..188 Tll.. A. 296; Illinois Cent. 
R. Co. v. Hopkins, 100 Ill. A. 594 [aff 
200 Ill. 122, 65 NE 656]; Illinois Cent. 
R. Co. v. James, 67 Ill. A. 649. 


Ind.—Lingenfelter v. Baltimore, 
ete., R. Co., 154 Ind. 49, 55 NE 1021. 


Iowa.—Richards y. Chicago, etc., 
R. Co., 81 Iowa 426, 47 NW 63. 


Kan.—Senning v. Arkansas Valley 
Interurban R. Co., 101 Kan. 78, 80, 
165 P 863 [cit Cyc]. ‘ 


Ky.—Collins v. Norfolk, ete., R. Co., 
152 Ky. 755, 154 SW 87. 


La.— Fils v. Iberia, ete., R. Co., 145 
La. 544, 82 S 697. 


Mass.—Jones v. New York, etce., R. 
Co., 211 Mass. 521, 98 NE 607. 


Minn.—Schreiner v. Great Northern 
R. Co., 86 Minn. 245, 90 NW 400, 58 
LRA 75. 


Mo.—Carr v. Missouri Pac. R. Co., 
195 Mo, 214, 92 SW 874. 


Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 68, 187 P 1014. 


Nebr.—Wanderholm _ vy. Chicago, 
etc., R. Co., 96 Nebr. 764, 148 NW 935. 


N. J.—Devoe v. New York, etc., R. 
Co., 63 N. J. Li. 276,743 A 899. 


N. Y.—Sutton v. New York Cent., 
etc., R. Co., 66 N. Y. 243 [rev 4 Hun 
760]; Nicholson v. Erie R. Co., 41 N. 
Y. 525; Cower v. Hines, 208 App. Div. 
263, 203 NYS 852; Holmes v. Dela- 
ware, etc., Co., 128 App. Div. 24, 112 


NYS 421; Mills v. New York Cent., 
etc., R. Go., 5 App. Div. 11, 39 NYS 
280; Collis v, New York,..6te., Ri Ca; 


71 Hun 504, 24 NYS 1090; McCarty v. 
Delaware, ete., Canal Co., 17 Hun 74; 
Matze v. New York Cent., etec.,.R. Co., 
1 Hun 417, 3 Thomps. & C. 513; Rob- 
ertson v. New York, 7-Misc. 647, 28 
NYS 13 [aff 149 N. Y. 609 mem, 44 NE 
1128 mem]. 


Oh.—Harmon y. McGuire, 6 OhNP 
NS 597, 


Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8,143 P 1. 


Or.—Cederson vy. Oreg ERR Otes, 
Co., 38 Or. 348, 62 P 637, 3 P 763. 


Pa Tiers v. Pennsylvania R. Co., 
292 Pa. 522, 141 A 487. 


Tex.—Reichert  v. International, 
te... Co. e (CLV MAG eutan ows Oo te 
Texas Transp. Co. v. Shelton, 12 Tex. 
Civ. A. 651, 35 SW 874. 


Va.—Harlow v. Chesapeake, etc., R. 
Co., 108 Va. 691, 62 SE 941; Chesa- 
peake, etc., R. Co. v. Farrow, 106 Va. 
137, 55 SE 569, 10 AnnCas 12; Nor- 
folk, ete., R. Co. v. Stegall, 105 Va. 538, 
54 SH 19; Williamson y. Southern R. 
Co., 104 Va. 146, 51 SE 195, 70 LRA 
1007, 113 AmSR 1032. 
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but upon a negligent act of such employees.°®° 


[§ 2124] b. As to Licensees and Invitees Gener- 
ally°1—(1) In General. 
licensees are entirely different from the rights of 
persons who are upon premises of a railroad com- 
pany by invitation, express or, implied, for a purpose 
connected with its business. °? 
presence thereon is known,°* or may reasonably be 
expected,®* a railroad is under no duty or obligation 
to be actively vigilant in providing against danger 
or accident to a mere naked licensee on its tracks or 
‘right of way,®® since as a general rule he assumes the 
risks incident to his position,®® although only as to 


The rights of mere or bare 


Except where his 


Wash.—Hiatt v. Northern Pac. R. 
Co., 188 Wash. 558, 244 P 994. 


W. Va. ees v. Chesapeake, etc., 
R. Co. 84 W. Va. 514, 12 SH 553, 22 
LRA 385. 


Wis.—McCabe v. Chicago, etc., R. 
Co., 88 Wis. 531, 60 NW 260; Hogan v. 
Chicago, etc., R. Co., 59 Wis. 139, 17 
NW 632, 


Can.—Loiselle v. Rex, 20 Can. Exch. 
93, 56 DomLR 397. 


B. C.—Hinrich v. Canadian Pac. R. 
CO. Le ICue a Le. 


Ont.—Spence v. Grand Trunk R. Co., 
27 Ont. 303. 


“Indeed the doctrine that a naked 
license, or permission to enter upon 
one’s premises, will not create a duty 
or impose an obligation on. the part 
of the owner toward the licensee, to 
provide against danger or accident, is 
so elementary that it cannot be ques- 
tioned.” Weldon y. Philadelphia, etc., 
R. Co., 18 Del. 1, 12, 48 A 156 [quot 
Tully v. Philadelphia, ete., R. Co., 
Del. 455, 461, 50 A 95]. 


[a] Failure to prescribe rules and 
regulations govening the use of its 
tracks by its licensees will not render 
a_ railroad liable for injuries to em- 
ployees or one of its licensees caused 
by the negligence of another licensee. 
Texas Transp. Co. v. peelror 12 Tex. 
Civ. A. 651, 35 SW 874 


{b] Requirement of ordinary care 
is complied with where, the licensee’s 
presence being unknown to, unexpect- 
ed by, and not to be reasonably antici- 
pated by, the company, the train is 
operated in the usual manner with the 
usual warnings. Hogan vy. Chicago, 
ete., R. Co., 59 Wis. 139, 17 NW 632. 


96. U. Siac anne yarenie RR. Coe ‘Vv. 
Burgerson, 295 Fed. 311; Cleveland, 
ete... ER. Co. vy: Ballentine, 84 Fed. 935, 
28 CCA 572. 

Ark.—Arkansas Short Line v. Bel- 
lars, 176 Ark. 53, 2 SW (2d) 683; Todd 
v. St. Louis, ete., R. Co., 106 Ark, 390, 
153 SW 602; St. Louis, "etc., R. Co. v. 
Tucka, 95 Ark, 190, 129 SW 541; St. 
Louis, ete., R. Co. Vv. Ferrell, 84 "Ark. 
270, 105 SW 263. 

Del.—Tully v. Philadelphia, ete., R. 
Co., 19) Del, .455, 60-A 95, 97 [quot 
Weldon vy. Philadelphia, etc., RueCo. 
18 Del. 1, 438 A 156]. 


Ill.—Illinois Cent. R. Co. 
frey,, 71 Ill. 500; 22 AmB 112: 


Ind.—Lingenfelter v. Baltimore, 
etc., R. Co.,.154 Ind. 49, 55 NE 1021; 
Pittsburgh, etc., R. Co. v. Foust, 53 
Ind. A. 90, 99 NE 493. 


Jowa.—Richards v. Chicago, 
R. Co., 81 Iowa 426, 47 os 63. 

La.—Fils v. Iberia, ete., R. Co., 145 
La, 544, 82 S‘697; Settoon Vv. Texas, 
ete., R. "Co., 48 La! Ann. 807, 19 S 759. 


Wiaad oT owen v. New York, ete., R. 
Co., 211 Mass. 521, 98 NE 607. 
Minn.—Schreiner v. Great 
ern R. Co., 
58 LRA 75. 


v. God- 


ete., 


North- 
86 Minn. 245, 90 NW 400, 


Se — eee 
For later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number, 
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§ 2124] 


dangers reasonably to be anticipated;°’ and it is 
liable to him only for injuries caused by its active 
misconduct, or willful or wanton injury.®§ 


Nebr.—Wanderholm _ v. Chicago, 
Hee R. Co., 96 Nebr. 764, 148 NW 


N. Y.—Sutton v. New York Cent., 
etc., R. Co., 66 N. Y. 243 [rev 4 Hun 
Williams v. Delaware, etc., R. 
Co., 2 NYS 435 [app dism 127 N. Y. 
643 mem, 27 NE 404, 3 Silv. A. 451]. 


Oh.—Harmon v. McGuire, 6 OhNP 
NS 597. 


Tex.—Kirby Lumber Co. v. Scur- 
leck, (Civ. A.) 229 SW 975 [rev on 
other grounds 112 Tex. 115, 246 SW 
76]; Barker v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 1414: SW 298; St. 
Loufs Southwestern R. Co. v. Spivey, 
97 Tex. 143, 76 SW 748; De la Pena v. 
International, etec., R, Co.,’32 Dexa Civ, 
A. 241, 74 Aid 58, 59 [quot San An- 
tonio, ete., Co. v. Montgomery, 31 
Tex. Civ. A. FoL 72 SW 616, 617]. 


Va.—Chesapeake, etc., R. Co. v. 
Palmer, 149 Va... 560, 140 SE 831; 
Chesapeake, ete, R. Co. v. Bullington, 
135 Va. 307, 1G. SE 237; Chesapeake, 
eten RI Cou we Saunders, 116 Va. 826, 
83 SE 3874; Harlow v. Chesapeake, 
etc.,.R. Co., 108 Va. .691, 62 SH 941; 
Norfolk, ete., R. Co. v. Denny, 106-Va. 
383, 56 SE 321; Norfolk, etc., R. Co. 
v. Stegall, 105 Va. 538, 54 SE 19; Nor- 
folk, etc., R: Co. v. Wood, 99 Va. 156, 
37 SE 846. 


W. Va.—Bralley v. Norfolk, etc., R. 
Co., 66 W. Va. 462, 66 SE 6538; Poling 
v. Ohio River R. Co., 38 W. Va. 645, 
18 SE 782, 24 LRA 215. 


B. C.—Hinrich y. Canadian Pac. R. 
Goss" B.C. bi8s Binks v. South 
Yorkshire R., etc., Co., 3 B. & S. 244, 
113 ECL 244, 122 Reprint 92. 


[a] Reason for rnule.—‘“Any other 
doctrine would impose unreasonable 
burdens upon a merely private owner 
of land; but where the owner is the 
operator of a public line of railway, 
with tracks and numerous sidings, 
of necessity open to the public in 
country, town and city, it would im- 
pose intolerable burdens, and require 
an enormous force of employees, to 
watch and guard every possible open- 
ing along its lines, and would so crip- 
ple the movement of trains, as to 
make rapid transit a matter of impos- 
sibility.” Weldon vy. Philadelphia, 
etc., R. Co., 18 Del. 1, 12, 43 A 156. 


97. Panhandle, etc., R. Co. v. Hay- 
wood, (Tex. Civ. A.) 227 SW 347. 


98. U. S.—Pennsylvania R. Co. v. 
Burgerson, 296 Fed. 311; Springer v. 
St. Louis Southwestern R. Con tLel 
Fed. 801, 88 CCA 619; Pennsylvania 
R. Co. vy. Martin, 111 Fed. 586, 49 CCA 
474, 55 LRA 361; Cleveland, etc., R. 
Co. vy. Ballentine, 84 Fed. 935, 28 CCA 
572; Cleveland, ete., AL COs Wer Larut, 
64 Fed. 823, 12 CCA 618. 


Ala.—Mobile, etc., R. Co. v. Smith, 
153 Ala. 127, 45 S 57, 127 AmSR 22. 


Ark.—Arkansas Short Line v. Bel- 
lars, 176 Ark. 53, 2 SW (2d) 683. 


Del.—Tully v. Philadelphia, etc., R. 
Co., 19 Del. 455, 50 A 95, 97 [quot Wel- 
don v. Philadelphia, ete., Re Co:,218 
Del. 1, 12, 43 A.156]. 

Ill.—Thompson v. Cleveland, etc., 
R. Co., 226 Ill. 542, 80 NE 1054, 9 LRA 
NS 672 {aff 123 Tih UN, 47]; Illinois 
Cent. R. Co. v. Hicher, 202 Ill. 556, 67 
NE 376 [rev 100 Ill. A, 599]; Curran 


_ ve Chicago, ete. bh. Co. 213° Js A. 27 


[rev on other grounds 289 Ill. 111, 124 
NE 330]; Heater v. Chicago, etc., R 
Co., 200 Ill. A. 331; Owens v. Balti- 
more, etc., R. Co., 188 Ill, A. 296; How- 
ell v. Cleveland, CLGuU reo. 142 Ill. 
A. 502; Chicago, ete, R. Co. oy Bell, 
133° T11, A. 56); Tllinois Cent. Comve 
McMillan, 429 Tl. A. 27,37; ee Sie 
Chicago, ‘etc., ite ©. 124 Til. A. 36; 
MeLaughlin y. Chicago, etc., R. Co., 
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But 
115 Ill. A. 262; Illinois Cent. R. Co. v. 
Parkhurst, 106 Ill. A. 467. See Met- 


oe v. Chicago, etc., R. Co., 211 Ill. A. 


Ind.—Chicago, ete., R. Co. v. McCan- 
dish, 167 Ind, 648, 79 NB 903; Cannon 
Vv. Cleveland, etc., R. Co., 157 Ind, 682, 
62 NE 8; Lingenfelter v. Baltimore, 
etc., R. Co.,, 154 Ind. 49, 65 NE 1021; 
Pittsburgh, ete., R. Co. v. Foust, 53 
Ind. A. 90, 99 NE 498; Pittsburg, etc., 


R. Co. v. Hall, 46 Ind, A. 219, 90 NE 
498, 91 NE 743, 

Ky.—Bales v. Louisville, ete, R. 
Co., 179 Ky. 207, 200 SW 471; Collins 


v.. Norfolk, ete., R. ‘Co., 152. Ky. 756, 
154 SW 37; Illinois Cent. R. Co, v. 
Willis, 97 SW 21, 29 KyL 1187. 


La.—Settoon v. hay etce., R. Co., 
48 La, Ann. 807, 19 S 759 


Mass.—Doherty v. New York, etc., 
R. Co., 229 Mass. 185, 118 NE 281; 
Laporta v. New York Cent. R. Co., 
224 Mass. 100, 112 NE 643; Jones v. 
New York, etc., Ry Coy 20 ‘Mass. 521, 
98 NE 607; Burke Vv. ’Boston, ete., R. 
Co, 195 Mass. 179, 80 NE 695; Gris- 
wold v. Boston, etc., RVOor 183 Mass. 
434, 67 NE 354. 


Miss.—Illinois Cent. R. Co. v. Lu- 
cas, 89 Miss. 411, 42 S 607; Illinois 
Cent. R. Co. v. Arnola, 78 Miss. 787, 
29 S 768, 84 AmSR 645. 


Mo.—Carr v. Missouri Pac. R. Co., 
195 Mo. 214, 92 SW 874, 


Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 63, 187 P 1014. 


Nebr.—Shults y. Chicago, ete. R. 
Co., 88 Nebr. 272, 119 NW 463. 


Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 


N. J.—Devoe v. New pie ete., R. 
Co., 63 N. J. L. 276, 43 A 8 


N. Y.—Sutton v. New ea Cent., 
etc., R. Co., 66 N. Y. 2438 [rev 4 Hun 
760]; Nicholson vy. Erie R. Co., 41 N. 
Y. 525; Cower v. Hines, 208 App. Div. 
263, 203 NYS 352; Feeck v. Delaware, 
etc:, (Co, 174 Appw Div. 71; .158 NYS 
825; Holmes v. Delaware, etc., Co., 
128 App. Div. 24, 112 NYS 421; Rosen- 
thal v. New York, ete. R. Co., 112 
App. Div. 431, 98 NYS 476; Winn v. 
New York Cent., ete., R. Co., 65 App. 
Div. 572, 72 NYS 899; McCarty v. Del- 
aware, ete., Canal Cot, 17 Hun “74; 
Matze v. New York Cent., ete., R. Co., 
1 Hun 417, 3 Thomps. & Kol 513; Mc- 
Kenna v. New York Cent., etc., ine C0:; 
8 Daly 304; Meneo v. New Jersey 
Cent. R. Co., 84 NYS 448. 


Oh.—Harmon y. McGuire, 6 OhNP 
NS 597. 

Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 

Or.—Long v. Pacific R., etc., Co., 74 
Or. 502, 144 P 462, 145 P 1068, LRA 
1915F 1151. 

Tex.—Texas Transp. Co. v. Shelton, 
12 Tex. Civ. A. 651, 35 SW 874. 


Va.—Norfolk,, etc., R. Co. v. Wood, 
99 Va. 156, 37 SE 846. 


Wash.—Hiatt v. Northern Pac. R. 
Co., 138 Wash. 558, 244 P 994; Olson 
Vv. Payne, 116 Wash. 381, 199 P TTS 
Scharf v. Spokane, etc., R.. Co.; 92 
Wash. 561, 159 P 797; Imler v. North- 
ern Pac. R. Co., 89 Wash. 527, 154 P 
1086, LRA1916D 702, AnnCasl1917A 
933. 

WwW. Va. pao coe v. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SH 618; 
Robertson v. Coal, etc., R. Co., 87 W. 
Va. 106, 104 SE 615; Poling v. Ohio 
River R. Co., 88 W. Va. 645, 18 SE 
782, 24 LRA 215; Spicer v. Chesa- 
peake, é6te., RR. Co., 34 W. Va. 514, 12 
SH 553, 11 LRA 385. 

[a] Departure in some degree or 
particular from ordinary course of 
procedure will not make the railroad 
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where a person is on the right of way by the express 
or implied consent or invitation of the railroad,®® 
as where the public has habitually passed across or 


liable for an injury resulting there- 
from, unless the doing of an act is " 
shown which might reasonably be ex- 
pected to cause injury to a person 
lawfully on the track under a license. 
Sutton v. New York Cent., etc., R. Co., 
66 N. Y. 243 [rev 4 Hun 760]. 


[b] Degree of care.—As to active 
or unstable surroundings or condi- 
tions put in motion or caused by a 
railroad, it owes to a licensee on its 
right of way a degree of care reason- 
ably commensurate with the known 
danger; but as to mere accommoda- 
tions for travel and danger incident 
to fixed and long established condi- 
tions or surroundings, it owes such 
person no duty. Illinois Cent. R. Co, 
v. Parkhurst, 106 Ill. A. 467. ‘ 


[c] Rule is not affected by stat- 
ute, providing in effect that everyone 
is responsible for willful acts or for 
injury caused by his want of ordinary 
care and skill in the management ,of 
his person or property, unless another 
party’s negligence caused the injury, 
being merely declaratory. Midland 
Valley R. Co. v. Littlejohn, 44 Okr. 
Spy l4e "Pak ; 


Liability resulting generally from 
Spee negligence see Negligence § 


Modification of rule by duty to keep 
a lookout see infra § 2141. 


99. U. S.—Northern Pac. Co. v. 
Jones, 144 Fed. 47, 75 CCA 205. ts 
Ala.—Louisville, etc., R. Co. v. Wil- 


liams, 183 Ala. 188, 62 ts 679, AunCag 
1915D 483. 


Ark.—St. Louis, ete., R. Co. Vv. Hud- 
son, 86 Ark, 183, 110 Sw 590: 4 


Cal.—Hansen v. Southern Pac. -Co., 
105 Cal. 379, 88 P 95% 


Canal Zone.—Terry v. Patinmia R. 
Co., 2 Canal Zone 200 (dictum). 


Del.—Weldon v. Philadelphia, etc., 
R> Cot 18° Dele (157-43 ASt56) 


Fla.—Georgia, ete., R. Co. v. Cox, 
75 Fla. 714, 79 S 276. 


Ga.—Central of Georgia R. Co. v. 
Lawley, 33 Ga. A. 375, 126 SE 273... 


Tll.—Milauskis v. Terminal R. As- 
soc., 286 Ill. 547, 122 NE 78; Illinois 
Cent. R. Co. v. Hicher, 202 Il. 556, 
67 NE 376 [rev 100 Ill. A. BORE Gort 
don v. Grand Trunk Western R. Co., 
209 Ill. A. 195; Howell v. Cleveland, 
ete, Ri Co.’ 142 TH.) A025 Elgin, 
ete;, BR. Co. v. Thomas, 115 Th. A. 508 
[aff 215 Ill. 158, 74 NE 109]; South- 
ern R. Co. v.. Drake, 107, lly Aset2; 
Illinois Cent. R. Co. v. Schmitt, 100 
lil, A. 490. See Metcalf v. Chicago, 
ete., R. Co., 211 Ill, A. 215. 

Ind.—Manion v, Lake Hrie, etc, R, 
Co., 40 Ind, A, 569, 80 NE 166. 

Iowa.—Croft v. Chicago, etc, R. 
Co., 134 Iowa 411, 109 ue Bn t 

Ky.—Louisville, etc., 

King, 227 Ky. 2838, 12 Sw Gay wets 

La.—Lea v. Kentwood, etc., R. Co., 
131+ a. - 852, 60 (S370; 

Md.—Kendall Lumber Co. val State, 
132 Md.:93, 103 A 141. ; 

Mich.—Risbridger A Michigan 
Cent. R. Co., 188 Mich. 672, 152 N 
961, 157 NW 279. } 

Minn.—Erdner vy. Chicago, ete., Re 
Co., 115 Minn, 392, 132 NW 339. il 

Mo.—Kame. “v. St.Louis; eter ns 
Co., 254 Mo, 175, 162 SW 240. . M 

Nebr.—Peterson v. Chicago, ete., 
R. Co., 101 Nebr. 38, 161 NW 1043: 

N. J.—Devoe v. New York, etc., Ri 
Cols 68° NIL 276, 437 899, . 

N. Y.—Flynn v. New Jersey Cent. 
R, .Co.., 142 N._Y.. 439, ote Nba s 
Osuldsen vv. Delaware, etc, R. 'Co.. 
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along the right of way at a certain place for a long 
time with the company’s knowledge or consent, such 
as a thickly populated community,” or a town or 


213 App. Div. 247, 210 NYS 232; Cow- 
er v. Hines, 208 App. Div. 263, 2038 
NYS 352;! Shipman v. Ldhigh Valley 
tp ©1055 147 App. Div. 383, 1382 NYS 46; 
Wells v. Brooklyn Heights RaLcos, 34 
Mise. 44, 68 NYS 305 [aff 67 App. Div. 
212, 74 NYS 196]. 


Oh.—Cleveland, ete, R. Co. v. 
Stein, 24 Oh. Cir. Ct. 643. 


Okl.—Midland Valley R. Co. v. Kel- 
joge; 106 Oki, 237, 233 P 716. 


Or.—Doyle v. Portland R., etc., Co., 
VIOLAS KG, 143 P 623. 


Pa.—Ehly vy. Philadelphia, 
hoa 56 Pa. Super. 512. 


C.—Boggeno v. Southern R. Co., 
64 BS C. 104, 41 SE 819. 


Tex.— Texas, etc., R. Co. v. 
ley. 
Tex, 434, 129 SW 342] 

Utah.—Smalley v. Rio Grande West- 
ern R. Co., 34 Utah 423, 98 P 311. 


Va.—Hargraves v. Shaw Land, etc., 
Co., 111 Va. 84, 68 SE 278, AnnCas 
1912A 151; Chesapeake, etc., R. Co. 
v..Corbin, 110 Va. 700, 67 SE 179. 


Wash.—Hiatt v. Northern Pac. R. 
Co., 188 Wash. 558, 244 P 994. 


_Wis.—Davis v. Chicago, ete, R. 
ey 58 Wis. 646, 17 NW 406, 46 AmR 
G7. 


Ont.—Collier vy. Michigan Cent. R. 
Co., 27 Ont. A. 630. 


{al Degree of care (1) is meas- 
ured by the danger actually known 
or to be anticipated and which can 
be guarded against. Osuldsen_ v. 
Delaware, etc., R. Co., 213 App. Div. 
2417, 210 NYS 232. (2) Care to in- 
vitee must be commensurate with the 
peril. Spearhaus v. Terminal R. As- 
Sac., 173 Ill. A. 497. 


[b] Express notice of plaintiff's 
presence is not required in order to 
give rise to the company’s duty. 
Kame v. St. Louis, etc., R. Co., 254 
Mo. 175, 162 SW 240. 


{c] Licensee traveling alongside 
track.—Toward the public traveling 
an a roadway alongside a track as li- 
censees rather than by virtue of any 
legal right, the railroad is not re- 
quired to exercise any greater care 
than toward those traveling on a pub- 
lic highway parallel to its. tracks. 


etc., R. 


Ends- 


Illinois Cent. R. Co. v. Schmitt, 100 
Til, A. 490. 
{d] Gist of liability in such cases 


consists in the fact that the person 
injured did not act merely on motives 
of his own, to which no sign of the 
owner or occupier contributed, but 
that 'he entered the premises because 
he was led by the acts or conduct of 
the owner or occupier to believe that 
the premises were intended to be 
used in the manner in which he used 
them, and that such use was not only 
acquiesced in but was in accordance 
with the intention or design for 
which the way or place was adapted 
and prepared or allowed to be used. 
Devoe v. New York, etc., R. Co., 63 
N. J. L. 276, 43 A 899. 


1. U. S—wNorthern Pac, R. Co. v. 
Jones, 144 Fed. 47, 75 CCA 205; Tutt 
v. Illinois Cent. R. Co., 104 Fed. 741, 
44 CCA 320 {certiorari den 180 U. S. 
640 mem, 21 SCt 922 mem, 45 L. ed. 
EL mem]; Cahill v. Chicago, CUC,, 
R. Co., 74 Fed. 285, 20 CCA 184. 

‘Ala.—Louisville, etc, Rai Conve Wil 
liams, 183 Ala. 138, 62'S 679, AnnCas 
1915D 483. 

Ark.—St. Louis, ete., R. Co. v. Hud- 
son, 86 Ark. 183, 110 SW 590. 

Del.—Weldon v. Philadelphia, etc., 
R.. Co., 18 Del. 1, 48 A 156. 


(Civ. A.) 119 SW 1150 [rev 103 
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Fla—J. Ray Arnold Lumber Co. 
v. Carter, 91 Fla. 548, 108 S 815, 46 
ALR 1068; Georgia, ’etc., Rw Coty. 
Cox 875, Fla. ULE, TOAST 27.6. 


Ga.—Payne v. Chambliss, 27 Ga. A. 
374, 108 SH 472. 


Ill.—Cunningham vy. Illinois Cent. 
Re Cos 165 Ill. A. 382; Schneider v. 
Chicago Terminal Transfer R. Co. 
151 Ill. A. 202 


Ky. Cir aso v. Louisville, ete., R. 
Co., 213 Ky. 767, 281 SW 994; EB. 
Meyers’ Co. v. Logue, 212 Ky. 802, "280 
SW 107; Louisville, ete., R. Co. v. 
Pugh, 186 Ky. 38, 216 SW 69; Bales 
v. Louisville, ete., R. Co., 179 Ky. 207, 
200 SW 471; Southern R. Co. v. Sand- 
ers, 145 Ky. 679, 141 SW 77; Chesa- 
penises ete., R. Co. v. Ball, 125 SW 
46. 


Mich.—Risbridger Vie Michigan 
Cent. R. Co., 188 Mich. 672, 152 NW 
961, 157 NW 279. 

Minn.—Erdner v. Chicago, etc. R. 
Co., 115 Minn. 392, 1832 NW 339. 

Mo.—Beard v. Missouri Pac. R. Co., 
272 Mo. 142, 197 SW 907; Ahnefeld 
v. Wabash R. Co., 212 Mo. 280, 111 
SW 95; Frye v. St. Louis, etc., R. Co., 
200 Mo. 3877, 98 SW_ 566, 8 LRANS 
1069; Newell v. Dickinson, 207 Mo. 
A. 369, 233 SW 72. 


Nebr.—Peterson v. Chicago, 
R. Co., 101 Nebr. 3, 161 NW 1043. 


N. Y.— Swift v. Staten Island 
Rapid Transit R. Col) 123 N.Y. 645, 
25 NE 378; Byrne v. New York Cent., 
ete., OR, (Cos, M04 Ne. Y.2 1362; -10) NE 
539, 58 AmR 512; Barry v. New York 
Cent:, (ete. Rey Col, -92.eNi ek. 28937 44 
AmR 3877; McCarty v. New York 
Cent: ete, Re (Co) 73. App. (Div. 345 
76 NYS 3821; Allenza v. Erie R. Co., 
78 Mise. 659, 138 NYS 1024; Larkin 
v. New York, ete, R. Co., 19 NYS 
479 [aff 138 N. Y. 634 mem, 33 NE 
1084 mem]. 


Oh.—Harriman v. Pittsburgh, etc., 
RavCox, 45 ORs ISt. 01,12) INE eon 
AmSR 507; Baltimore, etce., 
Vv. Campbell, 2820h.- Cin. Ct, 
mon v. McGuire, 6 OhNPNS 597. 


Okl.—Barnett v. -St.. Louis-San 
Francisco R. Co., 140 Okl. 19, 282 P 
120; Kansas City Southern R. Co. 
Vv. Craig, 82 moe PLoS, P2578.) Mlis= 
souri,.. ete= Ri. Cow, Vv. Wolf, 26> Okt. 
OB is4 P 765; Wilhelm v. Missouri, 
ete,, R. Co., 52 Okl. 317, 152 P 1088, 
LRAI916C 1029. 


Or.—Doyle v. Portland et ete. Re 
Core Te Or, 576, 143 P 623 


Pa. —Ehly Vv. Philedciphis. ete., R. 
Co., 56 Pa. Super. 512. See Steele v. 
Lake Shore, ete., R.-Co., 238 Pa. 295, 
86 A 201 (company in such case has 
duty of exercising its rights so as 
not to mislead persons without prop- 
er warning of revocation of permis- 
se 

C.—Carter v. Southern R. Co., 93 
Ss. So 329, 75 SE 952, 75 SH 1135; 
Sanders vy. Southern R. Co. 90S. C. 
331,'738 SE 356; Pinson v. Southern 
Rs Co., Sous. 355, 67 SE 464; Good- 
win v. Atlantic Coast Line R. Cor, 
82 S.C. 321, 64 SH 242: Jones’ v; 
Charleston, ete., Ri. Cory 65 S. CG. 410, 
43 SE 884: Jones v. Charleston, etc., 
Re Co,u6i Ss CLibb6: 39 SETS: 


Tex.—St. Louis Southwestern R. 
Co. v. Douthit, (Civ. A.) 208 SW 201; 
Ft. Worth, etc., R. Co. v. Wininger, 
(Civi5 -AS)y “1b ASW os6s” (St; Louis 
Southwestern R. Co. v. McCauley, 
(Civ. A.) 184 SW 798; Gulf, ete., R. 
Co. v. Cohen, (Civ. A’) 126 SW 516; 
St. Louis Southwestern R. Co. v. Wil- 
cox, 57 Tex. Civ. A. 3, 121 SW 588; 
Missouri, ete., R. Co. v.. Sharp, (Civ. 


ete., 
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city so that the use is frequent,® but not where the 
use is in a sparsely settled community so as to be 
infrequent, 4 a railroad has reason to anticipate his 


ee) 120 SW 263; International, etc., 
RECO Ws Howell, (Give AD): 105 SW 
560 [aff 101 Tex. 608, 111 SW 142]; 
Over v. Missouri, etc., Re Cos, Weis 
A.) 73 SW. 535; Law v. Missouri, etc., 
Re Co./29 Lex. Give! Assay 67 SW 
1025; Texas, ete., R. Co. v. Phillips, 
(Civ. A.) 40 SW 344 [rev on other 
grounds 91 Tex. 278, 42 SW 852]; 
Texas, ete., R. Co. v. Phillips, (Civ. 
A.) 37 SW 620; International, etc., 
RCo, vn see; (Civ. A.) 34 SW 160. 


Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 188 P 1185; Gilligan 
Vv. Denver, ete., R.—Co., 43 Utah 543, 
136 P 958, 50 LRANS 1191. 


Va.—Shiveley v. Norfolk, etc., R. 
Co., 125 Va..384, 99 SE 650; Nesbit v. 
Webb, 115 Va. 362, 79 SE 330; Nor- 
folk, etc., R. Co. v. Denny, 106 Va. 
383, 56 SE 321; Williamson v. South- 
ern R. Co., 104 Va. 146, 51 SH 195, 70 
LRA 1007. 


Wash.—Imler v. Northern Pac. R. 
Co., 89 Wash. 527, 154 P 1086, LRA 
1916D 702, AnnCas1917A 933. 


Wis.—Davis v. Chicago, etc, R. 
Coe 58 Wis. 646, 17 NW 406, 46 AmR 


[a] Rule applied.—The company 
is liable for injuries to a traveler on 
the right of way at a place used by 
the public for twenty years, result- 
ing from unnecessary noises in the 
operation of a train, frightening a 
horse. St. Louis Southwestern R. Co. 
yee (Tex. Civ. A.) 134 SW 


[b] Degree of care (1) commen- 
surate with the probability of dan- 
ger (Tutt v. Illinois Cent. R. Co., 104 
Fed. 741, 44 CCA 320 [certiorari den 
180 U. S. 640 mem, 21 SCt 922 mem, 
45 L. ed. 711 mem]; J. Ray Arnold 
Lumber Co. v. Carter, 91 Fla. 548, 108 
S 815, 46 ALR 1068; Wilhelm vy. Mis- 
souri,, ete; Ril Cos 52 OL sii, L522 Pe. 
1088, LRA1916C 1029) (2) or with 
the exigencies of the case is required 
(Georgia, etc., R. Co. vs ‘Coxs.75) Bila. 
CLA TO S276). 


[c] Duty is not limited to a per- 
son in the act of crossing or in such 
close proximity to the track as to be 
in imminent danger from a passing 
car. -Gilligan v. Denver, etc., R. Co., 
Tope 543, 136 P 958, 50 LRANS 


[d] Use of track by public (1) 
held sufficient to impose the duty 
required as to licensees (Louisville, 
ete, R. Co. we Pugh, 186 Ky, 38, “216 
sw 69); (2) held insufficient (Chesa- 
peake, etc., R. Co. v. MeMath, 198 Ky. 
390, 248 SW 1051). 


[e] Limitation—The doctrine of 
anticipated use of the track does not 
apply to the use of a walkway or 
premises contiguous or adjacent to 
the track. Lawson vy. Louisville, 
ete, RR. Co. 213) Key. 76%, 28 SW 7994; 


[f] Infrequent use of track by 
the public is not sufficient to invoke 
the text rule. Lawson vy. Louisville, 
eter) ih Co. 21 abaya aGns on Sw 994. 


2. Chesapeake, ete., Co. 
Nipp, 125 Ky. 49, 100 SW ané, 30 KyL 
1131; Jones vy. Charleston, ete, R. 
Co., 65 8. C. 410, 43 SE 884, 


3. Louisville, etc., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 "SW 1084; Moran 
Vv. Chesapeake, ete., ReiCoy 176 Ky. 
409, 195 SW _ 809; Chesapeake, etc., 
R. Co. v. Nipp, 123 Ky. 49, 100 SW 
246, 30 KyL 1131; Chesapeake, etc., 
R, Co. v. Corbin, 110 Va. 700, 67 SE 


4 Chesapeake, ete., R. Co. v. Mc- 
Math, 198 Ky. 390, 248° SW 1051; Hen- 
son v. Hines, 193 Foy LOS: 235 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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presence on the tracks at such point,® and owes a 
greater duty to persons of such class than to mere 
trespassers® or mere licensees,’ being bound to use 
reasonable or ordinary care to avoid injuring him,’ 
even though the employees in charge of the engine 
or cars which caused the injury were ignorant of 
of his presence on 
In such ease the doctrine of assumed 
However, the company 
has been said to owe no duty to a person on the 
track at a place habitually used by the public whose 
presence there is for a purpose other than that of 
The mere act of per- 
mitting the customary use which changes the user’s 
status to that of licensee!® does not of itself consti- 
tute negligence on the part of the company.** 

As to a person injured while 
rescuing another on a railroad track, no liability at- | 
taches to the railroad company unless it caused the 
peril of the person in danger,?® or unless it failed to 
avoid the injury after discovering the peril.*® 

The foregoing rules?® 


such custom,® or were unaware 
the track.?° 
risk has no application.1+ 


the public using the track.1? 


Emergency act. 


[§ 2125] (2) Children.17 


359; Chesapeake, ete., R. Co. v. Nipp, 
1243 Ky. 49, 100 SW 246, 30 KyL 1131. 


5. Louisville, etc., R. Co. v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483; Manion vy. Lake Erie, etc., 
Bee C0. 40 ind, 5A5. 569), 80 INE. 166; 
Louisville, ete., R. Co. v. Philpot, 215 
Ky. 682, 286 SW 1078; Louisville, 
etc., R. Co. v. Smith, 186 Ky. 32, 216 
SW 1063; Jensen v. Denver, etc., R. 
Con 44. ttah 60" 188 <P A185. See 
cases supra notes 99-4. 


[a] Where tracks are along street 
or highway, persons in charge of 
train must anticipate the presence of 
persons on the _ tracks. Manion v. 
Lake Erie, etc., R. Co., 40 Ind, A. 569, 
80 NE 166. 


6. Smithwick v. Pacific Electric R. 
Co., 206 Cal. 294, 274 P’980; Boggero 
v. Southern R. Co., 64 S. C. 104, 41 
SE 819; Craig v. Ft. Worth, etc., R. 
Co., (Tex. Civ. A.) 185 SW 944. 


7. Boggero v. Southern R. Co., 64 
Sr Oy 0dr ee Si e819: 


8. See cases supra notes 99-3, 

9. Over v. Missouri, etce., R. Co., 
(Tex. Civ. A.) 73 SW 535: 

10. Elgin, ete., R. Co. v. Thomas, 
¥15 Tl. A: 508 [aff 215 Ill. 158, 74 
NE 109]; Beard v. Missouri Pac. R. 


Co., 272 Mo. 142, hl SW 907; Kame 
v. St. Louis, ete., R. Co., 254 Mo. ATs 
162 SW 240. 


11. St. Louis Southwestern R. Co. 
v. Douthit, (Tex Civ. A.) 208 SW 201. 


12. Louisville, ete., R. Co. v. Phil- 
Pot clo. yz 682, 286 SW 1078. 


[a] Thus, where persons. have 
ees used a track as a walkway, 
a@ person going thereon to pick up 
coal is not within the rule relating 
to such habitual use. Louisville, 
ete., R. Co. v. Philpot, 215 Ky. 682, 
286 SW 1078. 


18. See supra §§ 2111, 2112. 


14. Radenhausen vy. Chicago, etc., 
R. Co., 205 Iowa 547,218 NW 316. 

15. Ingram y. Jackson, 206 Ill. A. 
466; Carney v. Chicago, etc., R. Co., 
(Mo.) 28 SW (2d) 993. 

Status of person acting in emer- 
gency see supra § 2105. 


16. Ingram y. Jackson, 206 Ill. A. 


After person seen see infra § 2155 
et seq. 


17. <Attractive nuisance doctrine 
see Negligence § 215. 
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premises.?® 
tracks without 


In General. 


owes no greater 


Duty owed to children licensees 
generally see Negligence § 213. 


Status of such persons see supra 
§§ 2106, 2107. 


18. See supra § 2124. 
19. Re cases infra this section. 


20. e Beau v. Pittsburg, etc., R. 
Gorn 69 mith A. 557; Lutton v. Cleve- 
land, ete., R. Co., 73 Ind. A. 437, 127 
NE T81;_ Cleveland, etc.,. R. Co, v. 
Adair, 12 Ind. A. 569, 39 NE 672, 40 
NE 822; Savage v. Tremont Lumber 
Cos suas. SOs 09 hauot Cyels 
Byrnes v. Boston, etc, R. Co. 181 
Mass, 322, 68 NE 897. 


{a] Railroad need not keep boys 
off public street used by it. Le Beau 
Ve peatespure. ets, Vien COS 
Sous 


21. Ind.—Cleveland, etc., R. Co. v. 
Adair, 12 Ind, A. 569, 39 NE 672, 40 
NE 822. 

La.—Savage v. Tremont Lumber 
Co:, 3 La. A. 704, 709 [quot Cyc]. 

Mass.—Byrnes v. Boston, etc., 
Co., 181 Mass, 322, 68 NE 897. 

N. Y.—Ferrari v. New York Cent. 
R. Co., 224 App. Div. 182, 230 NYS 
60 [aff 250 N. Y. 527, 166 NE 311]. 


* Okl.—Midland Valley R. Co. v. Kel- 
logg, 106 Okl, 237, 233 P 716. 

Wanton or willful act see infra 
§§ 2180-2182. 


22. Ind.—Ziehm v. Pittsburgh, 
ete., R. Co., 44 Ind. A. 93, 88 NE 707. 


La.—Savage v. Tremont Lumber 
Cowes lan AL 704) 709) LqueteCyei. 

N. C.—Ashby v. Norfolk Southern 
Reo. 172 N. Cy 98 89 SE L059) TA 
1917F 116. 


Oh.—Devereaux v. Thornton, 4 Oh. 
Dee. (Reprint) 449, 2 ClevLRep 177. 

Wis.—Hogan v. Chicago, etc, R. 
Co., 59 Wis. 139, 17 NW 632. 

See Hrie R. Co. v. Swiderski, 197 
Fed. 521, 117 CCA 17 (there need not 
be willful or wanton injury in order 
to make company liable). 

[a] Merely ordering child away 
is insufficient. Ashby v. Norfolk 
Soubmenn pies Oo. wisiaeNa ©. 9S Oo ss Oo) 
SE 1059, LRAI917F 116 [cit Cyel; 
Devereaux v. Thornton, 4 Oh. Dec. 
(Reprint) 449, 2 ClevLRep 177. 


23. See supra § 2124, 
24. See infra § 2145. 


25. U. S.—EHrie R. Co. v. Kaza- 
necki, 10 F. (2d) 337; Oregon-Wash- 
ington R., etc., R. Co..v. Roman, 293 
Fed. 666. 


R. 
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also apply to children of tender age upon railroad 
Thus a railroad owes to a child on its 


invitation, express or implied, ns 


duty?° except not wantonly or willfully to injure 
the child,*? unless its presence is known to the rail- 
road employees, i in which case reasonable care should 
be used to protect it from danger.2? 
accordance with the foregoing “rules, °8 where the 
railroad has reason to expect ‘that children will be 
on the track at a certain point, it is under the duty 
of using ordinary or reasonable care to discover their 
presence?# and avoid injuring them,?° and cannot as- 
sume that the track will be clear.?® 
cense Is limited to a particular part of the railroad 
premises,?* a child licensee cannot recover for inju- 
ries received at another point.?® 


[§ 2126] c. As to. Trespassers Generally?°—(1) 
The rights of trespassers are entirely 
different from the rights of invitees on railroad prem- 
ises for a purpose connected with the railroad com- 
pany’s business.*° 


Likewise, in 


Where the li- 


It has been said that a railroad 
duty to a trespasser than any other 


Ga.—-Savannah, etc., R. Go. v. Wal- 


ler, 97 Ga. 164, 25 SE $23, 34 LRA 459, 

Ind.—Cleveland, ete., R. Co. 
Means, 59 Ind. A, 383, 104 NE 185, 
108 NE 375. 


Iowa.—Thomas v. Chicago, ete., R. 
Coe 103 Iowa 649, 72 NW 783, 39 LRA 


aT ee v. Tremont Lumber 
Co., 3 La. A, 704, 709 [quot Cyc]. 

Mo.—Matz v. Missouri Pac. R. Co., 
217 Mo. 275, 117 SW 584; Feather- 
stone v. Kansas City Terminal R. 
Co., 174 Mo. A, 664, 161 SW 284. 

Okl.—Midland Valley R. Co. v. 
Kellogg, 106 Okl. 237, 233 P 716; St. 
Louis, etc., R. Co. v. Hodge, 53 ‘OkL. 
427, 157 P 60. 


Pa.—Toner vy. Pennsylvania R. Co., 


263 Pa. 438, 106 A 797; O’Leary v. 
Pittsburgh, etc., R. Co., 248 Pa. 4, 93 
Aa Tis 

Va.—Washington, ete, R. Co. v. 


Ward, 119 Va. 334, 89 SEH 140. 


Can.—Acadia Caan a Ltd. v. Mac- 
Neil, [1927] Can. S. GC. 497 [dism app 
59 N.S. 154}. 


[a] Reason for rule.-—‘‘Construc- 
tive knowledge on the part of a rail- 
road company that children non sui 
juris are on its tracks, or probably 
will be on its tracks at a particular 
place, of necessity carries with it 
knowledge of the peril and helpless 
condition of such children, and ‘hence 
the vigilance or care which in the 
first instance was only negative in 
character, may become affirmative in 
ae second instance.’ Cleveland, etce., 

Co. v. Means, 59 Ind. A, Ae). 104 
NE 786, 793, 108 NE 375. 4 


[b] Mere warning not effective to 
discontinue the use of railroad prem- 


|Jises does not relieve the company of 


its duty. St. Louis, ete, R. 
Hodge, 53 Okl. 427, 157 P 60. 


After child seen see infra § 2160. 


26. Justus v. St. Louis-San Fran- 
cisco R. Co., (Mo, A.) 224 SW 79: 
See also infra § 2161. 


27. See supra §8§ 2111, 2112. 


28. Jenkins v. Great Wesker ive 
Conn Gio Zia S biog 


29. Status of such persons see 
supra § 2105. 


30. Illinois Cent. R. Co. v. Hicher, 
202 Tll. 556, 67, NE 376 [rev 100 Ill. 
A. 599); Cleveland, etc., R.. Co. -v. 
Potter, 113 Oh, St. 591, 150 NE 44, £6 
[eit Cyc]; Cleveland, etce., R. Co. Vv. 
Stein, 24 Oh. Cir. Ct. 643. 
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property owner would owe in the same circumstanc- 
Subject to certain qualifications hereinafter 
considered,®2 trespassers go on the tracks or other 


esas 


31. Whitney v. New York, etce., 
R. Co., 87 Conn. 623, 89 A 269; Lyter 
Vv. Louisville, ete; Ri Co ndl2y Ky. Op. 
697; Palmer v. ‘Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


Generally see Negligence § 132. 
32. See cases infra notes 55-58. 


33. U. S—Hoyer v. New Jersey 
Gent. R. Co., 255 Fed. 493, 166 CCA 
569. 


Ala.—Memphis, etc., R. Co. v. Wo- 


mack, 84 Ala. 149, 4 S 618 

' Jll.—Galena, etc., R. a v. Ja- 
cobs, 20 Ill. 478; McLain v. Chica- 
go, ete, R. Co, 121 Ill. A. 614. 


Ind.—Jeffersonville, ete., R. Co. v. 
Goldsmith, 47 Ind. 43 


Kan.—Allen y. Missouri Pac. R. 
Co., 104 Kan. 23, 178 P 395; Malott 
v. Union Pac. R. Cor, LOS Kan. 15, 
160 P 978. 

Md.—Baltimore, ete, R. Co. v. 
State, 62 Md. 479, 50 AmR 233; State 


Vv. Baltimore, etc., R. Co., 58 Ma. 482. 


peg ee v. Davis, 131 Miss. 1, 
94 S 85 


N. tence v. Delaware, ee 
Co., 174 App. Div. 71, 158 NYS 825 


Ba Pittsburgh, ete., Co. Vv. Col- 
lins, 87 Pa. 405, 33 AmR 371; Mul- 
herrin v. Delaware, ete., R. Co., 81 
Pa. ~366; Leithold v. Philadelphia, 
ete: oR Co. 47 bas Super. 137. 


Tex.—Houston, ete., R. Co. v. Booz- 
er, 2. Dex, Unrep. Cas. 452. 


[a] Where safe place to cross is 
provided but plaintiff attempts to 
eross in another and unusual way, 
the crossing is at plaintiff's own 
peril. Byars v. Davis, 131 Miss. 1, 
94 S 853. 


34... U; S:—Louisville;.ete.,R. Co. 
v. Womack, 173 Fed. 752, 97 CCA 
559; Southern R. Co._v. Fisk, 159 
Wed. 373, 86 CCA 373; Butler v. New 
York Cent., etc., R. Co., 152 phe 976, 
82 CCA. 330; Louisville, ete cr, Co. 
v: McClish, 115 Fea. 268, 53 CCA 60; 
St. Louis, ete, RK. Co.,.v, (Bennett, 69 
Hott 525, 16 GGA 300; Kansas Gity, 

R. Co. v. Cook, 66 Fed, 115; 38 
COR 364, 28 LRA 181. 


Ala.—Newman vy. Louisville, etc., 
R. Co., 212 Ala. 580, 103 S 856; Brown 
v. Central of Georgia R..Co., 197 Ala. 
71, 72 S 366 [rev on other grounds 
185 Ala. 659, 64 S 581]; Louisville, 
ete., R. Co. v. Jones, 191 Ala. 484, 67 
Ss 691; Weatherly v. Nashville, etc., 
166 Ala, 575, 51 S959 (dic- 
Southern R. Go. v. Drake, 166 
Ala, 540, 51S: 996; Duncan. v...St. 
Louis, etc., TBI Ofer? "152 Ala. 118, 44 
S 418; Southern R. Co. v. Bush, 122 
Ala, 470, 26 S 168; Georgia Pac. R, 
Conv. Ross, 100 Ala. 490, 14 S 282; 
Glass v. Memphis, etc., bra DOs Nao 
Ala. 581, 10 S 215; Atkinson v. Kel- 
ley, 8 Ala, A. 571, 62S 441, 


Ark.—Jones v. St. Louis, Ri 
Co., 96 Ark. 366, 131 SW 958; Little 
Rock, ete., R. Co. v. Russell, "88 Ark. 
172, 113 SW 1021; Evans v. St. Louis, 
etc., R. Co., 87 Ark. 628, 113 SW 642; 
St. Louis, ete., mR, .Co: v. Lavendusky, 
87 Ark. 540, 118 SW 204; St. Louis 
Southwestern Be COnt Va LV aAntans L 
Ark, 368, 99 SW 693; ‘St. Louis South- 
western R. Co. v. Underwood, 74 Ark. 
$10, 86 SW 804 (dictum), 


Ariz.—Conchin v. El Paso, etc., R. 
Co., 13 Ariz. 259, 108 P 260, 28 LRANS 
88. 


etc., 


Cal.—Green vy. South San Francis- 
co, ees Power Co., 181 Cal. 392, 184 
P 669. 


'James v. Illinois Cent. R. Co., 
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Conn.—Nolan v. New York, etc., R. 
Co., 58 Conn. 461, 4 A 106. : 


Del.—Tully v. Philadelphia, 
R. Co., 19 Del. 455, 50 A 95. 


Fla.—Georgia, ete., R. Co. v. Cox, 
To. Bla, WL4, 79. S276. 


Ga.—Atlantic Coast Line R. Co. v. 
Fulford, 159 Ga. 812, 127 SEH 274 [an- 
swers to cert questions conformed to 
33 Ga. A. 631, 127 SE 812];- Georgia 
R., ete., Co. v. Auchinachie, 142 Ga. 
518, \88° SH 127; GuifiGine R. Co. vy. 
Way, 137 Ga. 109, 72 SE 917; Kendrick 
v. Seaboard Air-Line R. Co., L2tGa:. 
775, 49 SE 762; Nashville, etc., R. Co. 
v. Priest, LT Gay 767, 45 SE 365 
Southern R. Co, v. Hubanks, 117 Ga. 
217, 438 SE 487; Grady v. Georgia R., 
etc., Co., 112 Ga. 668, 37 SE 861; 
Western, etc., R. Co. v. Bailey, 105 
Ga. 100, 31 SE 547; 
Tolbert, 85 Ga, 447, 11 SE 849; 
tral of Georgia R. Co. y. Pelfry, 11 
Ga. A. 119, 74 SE 854; Waldrep v. 
Georgia R., etc., Co., 7 Ga. A. 342, 66 
SE 10380. 


Ill.—Bartlett v. Wabash R. Co., 220 
Ill, 163, 77 NE 96 [aff 116 Ill. A, 2 
Ill. 327, 68 NE 153 [aff 93 Tll. A. 294]; 
Illinois Cent. R. Co. v. O’Connor, 189 
Ill, 559, 59 NE 1098; Sary v. Peoria, 
etc., R. Co., 248 Ill A. 417; Ingram 
v. Jackson, 206 Ill. A. 466; ‘Bhlers vy. 
Chicago, .ete., R: Co., 194! Til. A> 24; 
Joy. v. Chicago, ete: Re Co.,..183 Tl. 
A. 92 [aft 263 111. 465, 105 NE 330]; 
Fowler v. Chicago, ete., RaCow 182 
PAS VAS 12139 Freitag v. Union Stock 
Yards, ete., Co., 180 Tll. A. 268 [writ 
of error dism 262 Ill. 551, 104 NE 
901]; Cunningham vy. Illinois Cent. 
Rios 179 ‘Tl A, 505, 165 Tl. A. 382 
[aff 260 Ill. 589, 103 NE 594]; Halbert 
v. Illinois Cent. R. Co., 169 Ill. A, 197; 
Howell v. Cleveland, etce., R. Co., 142 
Ill. A. 502; Fosbury v. Aurora, etc., 
RilCor, Laie Ii. A. 98s> Chieaeo," ete; 
Re Co; Vv... Bell, 133 Dl. Al 56) Jano-= 
wicz v. Pittsburgh, ete., R. Co., 124 
Ill, A. 149; McLain v. Chicago, etce., 
Ry Co.,. 121). TH) A. 6143) McG@uiredv. 
Chicago, etc., R,'Co,,.120. Ill, A. 111; 
Kinnare v. Chicago, ete., R. Co., 114 
Ill. A. 230; Cleveland, ete,, R. Co. v. 
Cline, 111 Ill. A. 416; Cleveland, etce., 
Ry Co, Ve. eee 108 Till. A. 650; 
Chicago, ete., R. Co. v. Urbaniac, 106 
Til, “Ax 325; Belt R.cCo, vi- Banicki, 
102 Ill. A, 642; Griffin v. Chicago, 
ete., R. Co.,. LOL Ill. A.’ 284:  Jelinski 
v. Belt R. Co., 86 Ill. A. 535. See Pope 
vy. Osborne, 182 Ill. A. 659 


Ind.—Brooks v. Pittsburgh, Obes, Eke 
Co., 158 Ind. 62, 62 NE 694; Parker 
v. Pennsylvania Co., 134 Ind. 673, 34 
NE 504, 23 LRA,552; Chicago, etce., 
R. Co. v. Hedges, 105 Ind. 398, 7 NE 
801; Pittsburgh, etc., R. Co. v. Phil- 
pott, 75 Ind. A. 59, 127 NE 827, 128 NE 
662; New York, etc., RenCow eve ARIE 
56 Ind. A. 293, 102 NE 988; Rossiter 
vy. Lake Shore, @tG) wie. Co., 52 Ind. 
A. 88, 96 NE 956, 


Iowa.—Myers v. Chicago, ete., R. 
Co., 152 Iowa 330, 181 NW 770; Thom- 
as v. Chicago, etc., R. Co., 103 Iowa 
649, 72 NW 783, 39 LRA 399; Baker 
v. Chicago, etc., Ry Co3 5 Iowa ite. 
63 NW 667; Burg v. Chicago, etc., R. 
ves 90 Iowa 106, 57 NW 680, 48 AmSR 


etc., 


Kan.—Hayden y. Atchison, ete., R. 
Co., 87 Kan, 438, 124 P 165; Burgess 
vy. Atchison, etc., R. Co., 83 Kan, 497, 
112° PP. 103; Mason ‘v., Missouri Pac, 
R. Co., 27 Kan. 88, 41 AmR 405. 


Ky.—Chesapeake, ete. R. Co. v. 
Daniels, 227 Ky. 470, 18 SW (2d) 509; 
Louisville, etc.,./R. Co. v. Dooley, 220 
Ky. 67, 294 SW 810; Davis v. Antol, 
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property of a railroad at their own peril,?* and the 
broad general rule has been variously stated that the 
railroad is under no duty to,?* nor duty or obligation 


203 Ky. 278, 262 SW 278; Davis v.- 
Crawford, 203 Key 0d, 261 SW 835; 
Gates v. Chesapeake, etc., Re Cos, 185. 
Ky. 24, 218 SW 564, 5 ALR 507; John- 
son _v. Sandy Valley, etc., jee Cos 
181 Ky. 539, 205 SW 576; Southern R. 
Coe v- Jones, 172 Ky. 8, 188 SW 873; 
Watson v. Chesapeake, etc., R. Co., 
170 Ky. 254, 185 SW $52; Sizemore 
Vie Lexington, eter, Re Cosy 169 Ky. 497, 
184 SW 383; McKnight ¥. Louisville, 
etc., R. Co., 168 Ky. 86, 181 SW 947; 
Cumberland R. Co. v. Walton, 166 Ky. 
371, 179 SW 245; Helton v. Chesa- 
peake, (VRC od ads Co., 157 Ky. 380, 163 
SW 224; Thompson v. Illinois Cent. 
R. Co., 154 Ky. 820, 159 SW 587; Ad- 
kins v, Big Sandy, etc., R. Co., 147 
Ky. 30, 143 SW 764; Louisville, etc., 

. Co..v. Lyons, 146 Ky. 603, 143 SW 
381; Sublett v. Chesapeake, etc., 
Co., 146 Ky. eke 142 SW 1060; Cov- 
ington, etc., El. R., ete., Co. v. Marsh, 
141 Ky. 37, 132 SW 147; Creager v. 
Illinois Cent. R. Co.;' 1384 Ky. 543, 12f 
EY 458; Johnson v. Louisville, etc., 

Co., 118 SW 383; Miller v. Illinois 
Gent. if, Co., 118 Sw 348; Cincinnati, 
etc., R. Co. Vv. Earl, 113 SW 854; Cum- 
mings v. Illinois Cent. R. Co., i10 SW 
809, 33 KyL 584; Nashville, ete., Re 
Co. v. Bean, 110 Sw S28.a0 Kyl 303; 
Tllinois Cent. R. Co. v. Tyson, 108 SW 
863, 32 KyL 1390; Adams v. Louis- 
ville, etos, Rs Coy, 104 gh 363, 31 KyL 
987; Chesapeake, etc., Co. v. Nipp, 
125 laa 49, 100 SW Sie 30 Key. 11315 
Prince y. Illinois Cent. R. Cor 99 Sw 
293, 30 KyL 469; Louisville, etc., R. 
Co. v. Redmon, 122 Ky. 385, 91 SW. 
722, 28 Kyl 1293; Louisville, etc., 
R. Co. v. Jolly, 90 SW Herds 28 KyL 
989; Yates v. Illinois Cent. R. ‘Cos; 
89 Sw 161, 28 KyL 75; Hulsey v. Lou- 
isville, etc., R. Coz, 87 "SW 302, 27 KyL. 
969; Maysville, ete., R: >Co,. 'v.. Mes 
Cabe, 82 SW 233, 26 KyL 532; 
man v. Louisville, Gtey om: Co., 
Ky. 900, 77 SW 174, 35 Kyl 1086, 
63 LRA’ 657; Davis v. Chesapeake, 
etcn eo. 116 Ky. 144, 75 SW 275, 
25 KyL 342 Lop. withdrawn 70 SW 
856, oe Kyl 1125]; Louisville, ete., R. 
Co: Hocker, 111 Ky. 707, 64 SW 638, 
23 Ryt 982, 65 SW 1i9, 23 KyL 1274; 
Brown vy. Louisville, ete., Re. Coz 97 
Ky. 228, 30 SW 639, 17 KyL 145. 


La.—Gilliam y. Soars etek. .Co:, 


114 La. 272, 38 S 166 


Md.—State v, Reitivovel ete. Rs Cos 
117 Md. 280, 83 A 166; Baltimore, etc., 
Re Cory, State, a Ma. 536, 80 A 170. 


Mass.—Doherty v. New York, etce., 
R. Co., 229 Mass. 135, er NE 281: 
McCreary v. Boston, ete, R 7 1Coy 156 
Mass, 316, 31 NE 126. 


Mich.—Trudell vy. Grand Trunk R. 
aa 126 Mich. 78, 85 NW 250, 53 LRA 


Minn.—Hllington v. Great Northern 
R. Co., 96 Minn. 176, 104 NW 827; 
Hepfel vy. St. Paul, éte., Ri Coy sag 
Minn. 268, 51 NW 1049. 


Miss.—lIlinois Cent. R. Co. Mann, 
137 Miss. 819, 102 S 853; aad Vv; 
Davis, nee Miss. 1, 94S 853; Illinois 


Cent. Co. Ash, 128 Miss. 410, 91 
S 31, a0 ‘ALR ‘oe: Hubbard v. South- 
ern R. Co., 883 S 247; Alabama Great 
Southern R. Co. v. Daniell, 108 Miss. 
358, 66 S 730; New Orleans, ete., R. 
Co. ave Harrison, 105 Miss. 18, 6S 
655; Dooley v. Mobile, ete., R. Cow 
69 Miss. 648, 12 S 956. 


Mo.—Hamilton v. Kansas. City 
Southern R. Co., 250 Mo. 714, 157 SW 
622; Frye v. St. Louis, etc., Rh" COg 
200 Mo. 377, 98 SW 566, 8 LRANS 
1069; Barney v. Hannibal, etc., R. Co., 
126 Mo. 372, 28 SW 1069, 56 LRA 847: 
Barker v. Hannibal, ete., By (CO; 98 
Mo. 50, 11 SW 254; Fox v. Joplin, (A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. -: 
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to exercise active vigilance against injury to,5 nor 
duty to-anticipate the presence of,°® trespassers on 
its tracks or right of way, particularly where the 
tracks are fenced and in the vicinity of signs warn- 
ing people to keep off the tracks;*? but, in the ab- 
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from wantonly, 
trespasser,*® as 


sence of proof of a customary use sufficient to cause 


297 SW 449; Reyner v. Kansas City, 
ete, Ro Co., 86 Mo. A. 621. 


Mont.—MclIntyre v. Northern _Pac. 
R. Co., 58 Mont. 256, 191 P1065; Jono- 
sky v. Northern Pac. R. Co. as 57 Mont. 
63, 187 P 1014; Egan v. Montana Cent. 
R. Co., 24 Mont, 569, 63 P 831. 


N. J.—Pennington vy. Director Gen. 
of Railroads, 97 N. J. L. 40, 116 A 777; 
Hess v. Atlantic City R. Co., 95 N. 
J. L. 494, 118 A 183; Garrett v. At- 
lantie: City,.ete., nr. Co., 79 N. J. L. 127, 
{fyi aid, Late 81 Ni JL. 5670, 79 A 


N. Y.—Keller v. Erie R. Co., 183 N. 
Y. 67, 75 NE 965; Capitula v. New 
York Cent. R. Co., 213 App. Div. 526, 
210 NYS 651 [aff 241 N. Y. 614 mem, 
150 NE 577 mem]; Fitzgerald v. Erie 
R. Co., 158 App. Div. 801, 144 NYS 
237 (dictum); Rosenthal v. New York, 
he R. Co., 112 App. Div. 431, 98 NYS 


Oh.—BErie R. Co. v. McCormick, 69 
oe St. 45, 68 NE 571; Cleveland, ete 

Co. v. "Gahan, i Oh, Cir: Ct. Ss. 
505. 24 Oh, Cir. Ct. 277. 


Okl1.—St. Louis, etc., R. Co. v. 
Hodge, 53 Okl. 427, 157 P 60. 


Or.—Ward v. Southern Pac. Co., 25 
Or. 433, 36 P 166, 23 LRA 715. 


Pa.—Gray v. Pennsylvania R. Co., 
293 Pa. 28, at A’ 621. 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196. 


S. C—Kershaw Motor Co. South- 
ern: BR. Co.; T3628. Cr 377, 134. ‘SE 37, 
47 ALR 858; Craft v. Seaboard Air 
Line R- Co.,_92°S. C. 291, 75 SE 501. 
See Lamb v. Southern im Cos, 86S. 
C. 106, 67 SE 958, 138 AmSR 1030 
(company owes no guardianship du- 
ty as to persons who insist on be- 
coming trespassers). 


Tenn.—East Tennessee, etc., R. Co. 
v. Fain, 12 Lea 35. 


Utah.—Daley v. Salt_Lake, etc., R. 
Co., 67 Utah 238, 247 P 2938; Rainey 
v. Oregon Short Line R. Co., 64 Utah 
445, 231 P 807; Hern v. Southern Pac. 
Co., 29 Utah 127, 81 P 902. 

Va.—Norfolk, ete., R. Co. v. Dun- 
naway, 93 Va. 29, 24 SE 698; Sea- 
board, ete., R. Co. -v. Joyner, 92 Va. 
354, 23 SH 773. See Harrison v. At- 
lantic Coast Line R. Co., 168 N. C. 
se 84 SE 519 (applying Virginia 
aw). 


Wash.—Dotta v. Northern Pac. R.° 


Co., 36 Wash. 506, 79 P 32. 


Wis.—Sorenson v. Chicago, etc., R. 
Co., 192 Wis. 231, 212 NW 278, 522. 


Eng.—Harrison v. North Eastern 
R.(Co.; 29-L. TL) Rep. Nw S. 844. 


Can.—Maritime Coal, et Co. 
oe Do Can. iC, 127, 43 DomLR 
Obs 


Man.—De Vries v. Canadian Pac. R. 
Co., 26 Man. 156. 


35. U. S.—Hoyer v. New Jersey 
Cent. Ri. Co:, (255, Med.;,493, .166, CCA 
569; McCarthy v. New York, ete, uR- 
Co., 240 Fed. 602, 153 CCA 406. 


Ind.—Dull vy. Cleveland, ete., R. Co., 
21 Ind. A. 571, 52 NE 1013. 


Ky.—Robinson y. Louisville, etc., 
ane (Ofope, Bley EY, 694, 251 SW 968; Ches- 
apeake, etc., Co. v. Stephen, 168 Ky. 
775, 182 Sw O38: Willis v. Louisville, 
ete., R. Co., 164 Ky. 124, 175 SW 18; 
Fields v. Louisville, etc., R40; 163 
Ky. 673, 174 SW 41; Reynolds vy. Cin- 
cinnati, ete, R. Co., 148 Ky. 252, 146 
Sw 416; Gregory v. Louisville, etc., 
Ri-Coi; 79 SW 238, 25 KyL 1986; Hm- 


bry v. Louisville, ete., R. Co., 36 SW 
1123, 18 KyL 434, 


La.—Gilliam vy. Texas, etc., R. Co., 
114 La. 272, 38 S 166. 


N. Y.—New York, etc., R. Co. At- 
lantic Refining Co., 129 we vs 597, 29 
NE 829; Petur v. Erie R. Co., 151 App. 
Div. 578, 136 NYS 79 [aff 308 N. Y. 
615 mem, 102 NE 1111 mem (rearg 
den 209 N. Y. 520 mem, 102 NE 1111 
Marra’ v. New York Cent., 


etc. +. Cog. 189 APR Div. 707, 124 
NYS 448; Le Duc v ew York Cent., 
etce., R..Co., 92 App. Div. 107, 87 NYS 


364; McCarthy v. Delaware, etc., Ca- 
nal Co., 17 Hun 74; Robertson v. "New 
York, 7 Misc. 645, 28 NYS 18 [aff 149 
N, Y. 609 mem, 44 NE 1128 mem]. 


Okl.—Atchison, etc., R. Co. v. Miles, 
69 Okl. 138, 170 P 896. 


Or.—Cederson v. Oregon R., etc, 
Co., 38 Or. 848, 62 P 637, 68 P 763. 


Pa.—Philadelphia, etce., R. Co. v. 
Hummell, 44 Pa. 375, 84 ‘AmD 457. 


S. C.—Carter v. Colum ete, R. 
Co., 19 S. C. 20, 45 AmR 754. 


Va.—wNorfolk, ete., R. Co. v. Wood, 
99 “Vaz. 56, 37 SE 846. 


Wis.—Sorenson v. Chicago, etc., R. 
Co., 192 Wis. 231, 212 NW 273, 


Man.—De Vries v. Canadian Pac. R. 
Co., 26 Man, 156, 162 [quot Cyc, per 
Cameron, J, A.J. 


36. U. S.—Cleveland, etc., R. Co. v. 
Tartt, 99 Fed. 369, 39 CCA 568; Shee- 
han v. St. Paul, ete., R. Co., 76 Fed. 
201, 22 CCA 121; Felton v. Aubrey, 
74 Fed. 350, 20 CCA 436. 


Ala.—Carrington v. Louisville, etc., 
R. Co., 88 Ala. 472, 6 S 910. 


Ark.—St. Louis, ete., R. Co. v. Wil- 
liams, 98 Ark. 72, 135 SW 804, 33 LRA 
NS 94; St. Louis, etc., R. Co. v. Mon- 
day, 49 Ark. 257, 4 SW 782. 


Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 538 SE 692, 6 LRANS 
283; Young v. South Georgia Re Co., 
34 Ga.-A. 537, 130 SE 542; Tice v. 
Central of Georgia R. Co.,: 25 Ga. A. 
346, 103 SE 262; Smith v. Western, 
eten-RaiCo.,; 22 Ga. A. 437, 96 SE 230; 
Pope v. Seaboard Air-Line R. CO:, 21 
Ga. A. 251, 94 SE 311. 


Ill,—Cleveland, etc., R. Co. v. Hibs- 
man, 99 Ill. A. 405. 


Ind.—Terre Haute, ete., R. Co. v. 
Graham, 95 Ind. 286,°48 AmR 719; 
Freitag v. Chicago Junction R. Co., 46 
Ind. A, 491, 89 NE 501, 92 NE 1039. 


Iowa.—Trotter v. Chicago, etc. R. 
Co., 185 Iowa,1045, 171 NW 572. 


Kan.—Atchison, ete., R. Co. v. Todd, 
54 Kan. 551, 38 P 804. 


Ky.—Lapp v. Louisville, etc., R. Co., 
178 Ky. 647, R99 SW 798; Miller v. Tlli- 
nois Cent. R. Co., 118 SW 348; Smith 
v. Illinois Cent. R. Co., 90 Sw 254, 28 
KyL 723; Eastern Kentucky R. Co. v. 
Powell, 33 SW 629, 17 Kyl 1051; Mc- 
Dermott v. Kentucky Cent. R. Co., 93 
Ky. 408, 20 SW 380, 14 KyL 437; Lou- 
isville, ete., R. Co. v. Coleman, 86 Ky. 
556, 6 SW 4388, 8 SW 875, 10 KyL 81; 
Shackleford v. Louisville, etc., R. Co., 
84 Ky. 48, 4 AmSR 189; 
Cent. R. Co. v. Gastineau, 83 Ky. 119. 


Ma.—State v. Baltimore, etc., R. Co., 
144 Md. 571, 125 A 393. 


Minn.—Hanks v. Great Northern R. 
Co., 131 Minn. .281, 154 NW_ 1088; 
Studley v. St. Paul, etc., R. Co., 48 
Minn. 249, 51 NW 115. 


Mo.—Shelton v. Metropolitan St. 
R. Co., 167 Mo. A. 404; 151 SW 493. 


Kentucky’ 
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‘a reasonably prudent man to anticipate the presence 
of persons on the track,®8 is entitled to the presump- 
tion of a clear track, 30, and is only bound to abstain 


recklessly, or willfully injuring a 
statutes in some jurisdictions pro- 


Okl.— Gulf, etc., R. Co. Dees, 44 
Okl. 118, 143 P 852, ERAYT91SE 396. 
Utah.—-Palmer Vv. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229; Smalley v. Rio Grande 
Western R. Co., 34 Utah 423, 98 P 311. 


Vai-Chisapedice, ete.,, OR. Conve 
Farrow, 106 Va. 137, 55 SE 569, 10 
AnnCas 12 (dictum). 


[a] Reason for rule—Persons in 
charge of trains. have great respon- 
sibilities and exacting duties to per- 
form in looking after the safety of 
passengers and property in their care 
and guarding against accidents to per- 
sons who have a right to use the 
track, and the attention of trainmen 
should not be diverted from the dis- 
charge of these imperative duties by 
taking care not to harm trespassers. 
Willis v. Png S etc., R. Co., 164 
Ky. 124, 175 SW 18. 


[b] , Company need not anticipate 
the presence of intruders in its yard. 
McDermott v. Kentucky Cent. R. Co., 
93 Ky. 408, 26 SW 380, 14 KyL 4387. 


[c] Presence at crossing of intox- 
icated person walking longitudinally 
along the track need not be antici- 
pated. St. Louis, etc., R. Co. v. Mon- 
day, 49 Ark. 257, 4 SW 782. 


87. Frye v. St. Louis, ete., R. Co., 
200 Mo. 377, 98 SW 566, 8. LRANS 
1069; Lamb vy. Southern R. Co.,. 86-S. 
(Oh 106, 67 SE 958, 138 AmSR- 1030; 
Maritime Coal, etc., “COV. Herdman, 
59 Can. 'S. ‘CG; 127, 49 DomLR 91. 


74 


- See infra § 2112. 
U. S.—Felton-v. Aubrey, 
Fed. "350, 20 CCA: on 
Miss.—Yazoo, etc., Co. v. Smith, 


111 Miss. 471, 71 S 73S. 


Mo.—Rice v. Jefferson City Bridge, 
etc., Co., 216 SW 746; Beard v. Mis- 
souri Pac. R. Co., 272 Mo. 142, 197.SW 
907; Ervin v. St. Louis, etc., R. Co., 
158 Mo. A. 1, ae SW 498; Burde v. 
Chicago, etc., R. Co., 123 Mo. A. 629, 
100 SW 509; Powell v. Missouri Pac. 
Ri Cow 59 Mo. A. 626. 


Mont.—-McIntyre v. ee Pac. 
R. Co., 56 Mont. 48, 180 P 971 


Okl.—Atchison, ete., R. Co. v. Miles, 
69 Okl. 138, 170 P 896. 


-Pa.—Philadelphia, ete, R. Co. v. 
Spearen, 47 Pa. 3800, 86 "AmD 544. 


Utah.—Palmer v. Oregon Short Line 
e& ee ey Utah 466, 98 P 689, 16 Ann 
as : 


40. U.S.—Cronopolous v. Pennsyl- 
vania Co., 259 Fed. 210, 170 CCA 278; 
Hoyer v. New Jersey Cent. R. ‘Co:; 255 
Fed. G98, 166 CCA 569; Pennsylvania 
R. - Rogers, 244 Fed. 16,4150 CCA: 
504; A weaior ile. ete., R. Co. v, Wo- 
mack, 173 Fed, 153, 97a OCAQS oo 
Southern Re Conve Fisk, 159 Fed. 378, 
86 Wiens 3732; Butler v. New York Cent., 
etc., Co., 152 Fed. 976, 82 CCA 330; 
eonteeitie, ote... “ay Connvs McClish, 
115 Fed. 68, 53 CCA 60; Felton v. 
Aubrey, 74 Fed. 850, 20, CCA 436; St. 
Louis, étc., R. Co. v. Bennett, 69 Fed. 
nae 16 CGA 3800; Kansas City, ete., 

Co. v. vee 66 Fed, 116, 13° CCA 
364, 28 LRA 181. 


Ala.—Herring v. Louisville, etc., R. 
Co., 195 Ala. 423, 70 S 749; Louisville, 
etc., R. Co. vy. Jones, 191 Ala. 484, 67 
S 691; Rice v. Southern R. Co, "175 
Ala. 69, 56 S 587; Weatherly v. Nash- 
ville, ete., R. Co., 166 Ala. 575, 51 S 
959; Southern R. Co. v. Stewart, 45 
S 51; Alabama Great Southern R. Co. 
v. Guest, 144 Ala. 373, 39 S 654; 
Verner vy. Alabama Great Southern 
R. Co., 108 Ala. 574, 15 S 872; Georgia 
Pac. R. Co. v. Ross, 100 Ala. 490, 14 


Paella: 
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S 282; Glass v. Memphis, etc., R. Co., 
94 Ala. 581, 10 S 215. 


Ariz.—Conchin y. El Paso, ete. R. 
cee Sy Ariz. 259, 108 P 260, 28 LRA 


Ark.—Graysonia-Nashville Lumber 
Co. v. Carroll, 102 Ark. 460, 144 SW 
519;, Adams v. St. Louis, ete., R. Co., 
83 Ark. '300, 103 SW 725; St. Louis 
Southwestern R. Co. v. Underwood, 
74 Ark. 610, 86 SW 804 (dictum); 
St. Louis, etc., R. Co. v. Monday, 49 
Ark. 257, 4 SW 782. 


Cal.—Smithwick v. Pacific Electric 
R. Co., 206 Cal. 291, 274 P 980, 985 [cit 
Cyc]. 

-Del.— Tully v. Philadelphia, etc., R. 
Co.,.19 Del. 455, 50 A. 95; Patterson 
v. Philadelphia, etc., R. Co., 9 Del. 103. 


Ga.—Atlantic Coast Line R. Co. v. 
Fulford, 159 Ga. 812, 127 SE 274 [an- 
swers to cert questions conformed to 
83 Ga. A. 631, 127 SH 812];: Georgia 
R., ete., Co, v. Anchinachie, 142 Ga. 
513, 83 SH 127; Seuthern Pins COr ave 
Chatman, 124 Ga. 1626, 53 SE 692, 6 
LRANS 283, 4 AnnCas 675; Kendrick 
v. Seaboard aur live R. Co:,. 121. Ga. 
775, 49 SH 762; 
R. Co. v. Shigg, 117 Ga. 454, 43 SE 
706; Southern R. Co. v. Eubanks, 117 
Ga. 217, “48 SE 487; Ashworth v. 
Southern R. Co., 116 Ga. 635,:46 SH 
36, 59 LRA 592; Grady v. Georgia 
R., etc., Co., 112 Ga. 668, 37 SE 3861; 
Western, etc., R. Co. v. Bailey, 105 
Ga. 100, 31 SE 547; Rome R. Co, v. 
Tolbert, 85 Ga. 447, 11 SE 849; West- 
ern, etc., R. Co. v. Meigs, 74 Ga. 857; 
Georgia R., etc., Co. v. Dawson, 37 
Gap VAS 542.0 14d SB 57 5. Young, 4 yi. 
South Georgia R. Co., 34 Ga. A. 537, 
130 SE 542; Tice v. Central of Geor- 
gia R. Co., 25 Ga. A. 346, 103 SE 262; 
Smith v. Western, ete., R. Co., 22 Ga. 
A. 437, 96 SE 230; Pope v. Seaboard 
Air-Line R. Co., 21 Ga. A. 251, 94 SE 
311; Central of Georgia R. Co. v. 
McKey, 13 Ga. A. 477, 79 SE 378; Cen- 
tral vof Georgia’ R. Co. vy. Pelfry,. 11 
Ga. A. 119, 74 SE.854; Louisville, etc., 
R. Co. v. Plunkett, 6 Ga. A. 684, 65 
SE 695; Charleston, ete, R. Co. v. 
Johnson, 1 Ga. A. 441, 57 SE 1064. 


Ill.— Morgan v. New York Cent. R. 


Co.;,° 327-111. 339, 158 NE 724; Bart- 
lett v. Wabash R. Co., 220 Ill. 163, 
77 NE 96 [aff 116 Ill. A. 67]; Illinois 


Cent. R. Co. vy. Hicher, 202 Ill. 556, 
67 NE 376 [rev 100 Ill, A. 599]; James 
v. Illinois Cent. R. Co., 195 Ill. 327, 
63-NE 153 [aff 93 Ill. A. 294]; MTlli- 
nois Cent. R. Co. v. O’Connor, 189 Ill. 
559, 59 NE 1098; Lake Shore, etc., R. 
Co. v. Bodemer, 139 Ill. 596) 29 NE 
692. 32 AmSR 218; Blanchard v. Lake 
Shore, etc., R. Co., 126 Ill. 416, 18 NE 
799, 9 AmSR 630; Sary v. Peoria, ete., 
R. Co.,.248 Ill. A. 417; Curran v. Chi- 
cago, ete:, R. Co., 213 Ill. A. 7 [rev 
on other grounds 289 Ill. 111, 124 NE 
330]; Ingram vy. Jackson, 206 Ill. A. 
466; Ehlers v. Chicago, etc., R. Co., 
194 Til. A. 24:--Joy- v. Chieago, etc., 
R. Co., 183 Ill. A. 92 [aff_263 Ill. 465, 
105 NE 330]; Fowler v. Chicago, etc., 
R. Co., 182 Til. A. 123; Freitag v. Un- 
jon Stock Yards, etc., Co., 180 Ill. A. 
268 [writ of err dism 262 Ill]. 551, 104 
NE 901]; Cunningham y, Illinois Cent. 
R.2Co:;, 179 Ill. A. 505; 166 Ill. A. 382 
[aff 260 Il]. 589, 108 NE 594]; Halbert 
Vv, Lllinois Cent. R. Co., 169 Ill. A: ‘197; 
De Vries v. Chicago, etc., R. Co.,'167 
e Neice v. Chicago, etec., R. 
Co., . A:.627 [aff 254 “Ill. 595, 
98 NE 989, 41 LRANS 162]; Casey 
v. -Chicago; ete:, R. Co, 152 -Tll. A. 
441; Howell v. Cleveland, etc., R. 
Co., 142 Ill. A. 502 (dictum); Fos- 
bury v. Aurora, etc., R. Co., 141 I]. 
A. 98; Chicago, ete., R. Co. v. Bell, 133 
Ill. A. 56; Janowiez v. Pittsburgh, 
ete., R. Co., 124 Tll. A. 149; McLain 
Vio iChicaeo, jete., oR.\Co., 121° Tl. A. 
614; McGuire v. Chicago, etc., R. Co., 
120 Ill. A. 111; McLaughlin _v. Chi- 
cago, etc., R. Co., 115 Ill. A. 262; Kin- 
nare v. Chicago, ete., R. Co., 114 Ill. A, 


Seaboard Air-Line | 
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230; Cleveland, etc., R. Co. v. Cline, 
111 Ill. A. 416, 424; Cleveland, etc., R. 
Co. v. Largent, 108 Ill. A. 650; Belt 
R. Co, -vi,.Banicki, 102 Il) A. 642; 
Griffin v. Chicago, etc., R. Co., 101 Ill. 
A. 284; Union Stock Yard, etc., Co. 
v. Goodman, 91 Ill. A. 426; Jelinski v. 
Belt R. Co., 86 Ill. A. 535; Robards v. 
Wabash R. Co., 84 Ill. A. 477 [app 
‘dism 194 Ill. 361, 62 NE 790]; Meehan 
v; Chicago, etc.,,R. Co., 67,11]. A. 39; 
Eggemann v. St. Louis, etc., R. Co., 47 
Ill. A. 507. See Milauskis v. Termi- 
nal R. Assoc., 211 Ill. A. 120 [aff 286 
Ill. 547, 122 NE 78]; Pope v. Osborne, 
182. Til. A. 659. 


Ind.—Chicago, ete; R. Co. v. Mec- 
Candish, 167 Ind, 648, 79 NE 9038; Jor- 
dan v. Grand Rapids, etc., R. Co., 162 
Ind. 464, 70 NE 524, 102 AmSR 217; 
Brooks v. Pittsburgh, etc., R. Co., 
158 Ind. 62, 62 NE 694; Palmer v. 
Chicago, ete., R. Co., 112 Ind, 250, 14 
NE 70; Chicago, etc., R. Co. v. Hedg- 
es, 105 Ind. 393; 7 NE. 801; Terre 
Haute, ~ete., R.. Co..v. Graham, 95 
Ind. 286, 48 AmR 719; Jeffersonville, 
ete., R. Co. v. Goldsmith, 47 Ind. ‘43; 
Beaman v. Cleveland, :ete., R. Co., 77 
Ind. A.’'633, 134 NE 510; Pittsburgh, 
ete.; (Ri Cos vig Philpott,. 75 bn: Ad bo: 
127 NE 827, 128 NE 662; New York, 
ete; Re: Co: win Ault: 56ocInds As 7293, 
102 NE 988; Freitag v. Chicago Junc- 
tion R. Co., 46 Ind. A. 491, 89 NE 501, 
92 NE 1039; Pittsburgh;-ete., R. Co. 
v. Hall, 46 Ind. A. 219, 90 NE 498, 91 
NE 743; Dull v. Cleveland, etc., R. 
Co., 21 Ind. A. 571, 52 NE 1013. 


Iowa.—Trotter v. Chicago, ete., R. 
Co., 185 Iowa 1045, 171 NW 572- 


Kan.—Allen v. Missouri Pac. R. Co., 
104 Kan. 23, 178 P 395; Carson v. 
Atchison, ‘ete., RCo. 103° Kan. 138} 
172 P 1000; Malott v. Union Pac. R. 
Co., 99 Kan. 115, 160 P 978; Burgess 
v. Atchison, etc., R. Co.,;-83 Kan. 497, 
112 P 103; Missouri Pace. R. Co. v. 
Prewitt, 59 Kan. 734, 54 P1067; Atch- 
ison, etc., R.'Co. v. Todd, 54 Kan. 551, 
38 P 804; Mason v. Missouri Pac. R. 
Co., 27 Kan. 83, 41 AmR 405. 


Ky.—Kentucky Cent. R. Co. v. Gas- 


tineau, 83 Ky, 119; Shittenhelm_yv. 
peewee} @te:; DRE Co, mal?) Skye @p. 


La.—Morris v. Great Southern Lum- 
ber Co., 132 La. 306, 61.S 3838. 

Md.—Carr v. United R., etce., 
135 Md. 307, 108 A 872. 


Mass.—Doherty v. New York, etc., 
R: Co., 229 Mass. 185, 118 NE 281; 
Dahlgren v. Boston, etc., R. Co., 210 
Mass. 243, 96 NE 527; McCreary v. 
Boston, etc., R. Co., 156 Mass. 316, 31 
NE 126; McCreary v. Boston, etc., R. 
., 158 Mass. 300, 26 NE 864, 11 
LRA 359; Wright v. Boston, etc., R. 
Co., 142 Mass. 296, 7 NE 866; John- 
at v. Boston, etc., R, Co, 125 Mass. 


Mich.—Trudell v. Grand Trunk R. 
SG 126 Mich, 738,85 NW 250, 58 LRA 


Minn.—Palon v. Great Northern R. 
Co., 185 Minn. 154, 160 NW 670; El- 
lington v. Great Northern R. Co., 96 
Minn. 176, 104 NW 827; Lando v. 
Chicago, etc, R, Co., 81 Minn, 279, 
83 NW 1089. 


Miss.—Byars v. Davis, 131 Miss. 1, 
94 S853; Illinois»Cent. R. Co. v. Ash, 
128 Miss. 410, 91 S 31, 20 ALR 1061; 
Hubbard v. Southern R. Co., 83 S 247; 
New Orleans, etc., R. Co. v. Harrison, 
105 Miss. 18, 61 S 655; Dooley v. Mo- 
bile, etc., R. Co., 69 Miss. 648, 12 S 
956; Louisville, etc., R. Co. v. Wil- 
liams, 69 Miss. 681,'12 S 957. 


Mo.—Beard v. Missouri Pac. R. Co., 
272 Mo. 142, 197 SW 907; Everett v. 
St. Louis, ete., RR. Co., 214 Mo. 54, 112 
SW 486; Barney v. Hannibal, ete., R. 
Co., 126 Mo. 372, 28 SW 1069, 26 LRA 
847; Barker v. Hannibal, etc., R. Co., 
98 Mo. 50, 11 SW 254; Fox vy, Joplin, 
(A.) 297 SW 449. 


Cos, 
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Mont.—Stricklin vy. Chicago, etc., 
R. Co., 59 Mont. 367, 197 P 839; Jono- 
sky v. Northern Pac. R. Co., 57 Mont. 
63,187 P1014; Egan v. Montana Cent. 
R. Co., 24 Mont. 569, 63 P 831. 


N. J.—Pennington v. Director Gen. 
of Railroads, 97 N. J. L. 40, 116 A 777; 
Hess vy. Atlantic City R. Co., 95 N. J. 
L. 494, 113 A 133. 


N. Y.—Keller v. Erie R. Co., 183 N. 
Y. 67, 75 NE 965; Sutton v. New York 
Cent., ete. R. .Co., "66 ANa Ys, 243. fine 
4 Hun 760] (dictum); Quinn v. Erie 
R:, Co.,. 221 App. Div. 133, 223..NY%S 
104; Capitula v. New York Cent. R. 
Co., .213 App: Div. 526, :210° NYS) 652 
[aff 241 N. Y. 614 mem, 150 NE 577 
mem]; Fitzgerald v. Hrie R. Co., 158 
App. Div. 801, 144 NYS 237 (dictum) ; 
Burtis v. New York Cent., ete, R. 
Co.” 158° App, Div 9 143 “NYS i45- 
Feldman v. New York Cent., etc., R. 
Co., 142 App. Div. 339, 127 NYS 390 
[af—E 205 N. Y. 553 mem, 98 NE 1102 
mem]; Marra vy. New York Cent., etc., 
BR. Co., 0139 “App. Diver 107, 124 NMS 
443; Kurt v. Lake Shore, etc., R. Co., 
127 App. Div. 839, 111 NYS 859; Ros- 
enthal v. New York, etc., R. Co., 112 
App. Div. 431, 98 NYS 476; Clarke 
v. New York Cent., ete., R. Co., 104 
App. Div. 167, 98 NYS 525; Le Duc 
v. New. York Cent., etc.,.R. Co., 92 
App. Div. 107, 87 NYS 364; Lagerman 
v. New York Cent., etc., R. Co, 53 
App. Div. 283, 65 NYS 764; McCarty 
v. Delaware, etc., Canal Co., 17 Hun 
74; McKenna v. New York Cent., etc., 
R..Co., 8 Daly 304; Riordan v. New 


York Cent., etc., R. Co., 41 Misc. 399, 
84 NYS 1046. 


Oh.—Wabash R. Co. v. Norway, 7 
Oh. Cir. Ct. 449, 4 Oh. Cir. Dec. 674; 
Driscoll v. Cincinnati, ete., R. Co., 1 
Oh. ‘Cig: Ct. 493758 Oh Cire Dee 274; 
Harmon v. McGuire, 6 OhNPNS 597. 


Okl1.—Jenkins v. Davis, 111 Ok1l. 191, 
239 P 135; Kansas City Southern R. 
Co. v. Langley, 62 Okl. 49, 160 P 451; 
Gulf, etc.. R. Co. v. Dees, 44 Okl. 118, 
143 P 852, LRA1918E 396. 


Or.—Ward v. Southern Pac. Co., 25 
Or. 433, 36 P 166, 23 LRA 715. 


Pa.—Cover v. Hershey Transit Co., 
290 Pa. 551, 139 A 266; Bailey v. Le- 
high Valley R. Co., 220 Pa. 516, 69 A 
998; Buxton y. Baltimore, etc., R. Co., 
81 Pa. Super. 490; Leithold v. Phil- 
adelphia, etc., R. Co., 47 Pa. Super. 
137; Bourke v. Delaware, etc., R. Co., 
1 LackLegRec 108. See Gray v. Penn- 
sylvania R. Co., 293 Pa. 28, 141 A 621 
(persons lawfully using railroad track 
must be held to ordinary care). 


.~Porto Rico.—Perez vy. American R. 
Co., 9 Porto Rico 196. 


S. C.—Kershaw Motor Co. y. South- 
ern’ R.) Co, .136 Sv Ci 377,340 She3 1, 
47 ALR 858; Tyler v. Atlantic Coast 
Line R. Co., 104 S. C. 107, 88 SE 541; 
Craft v. Seaboard Air Line R. Co., 
92S. C. 291, 75 SH 501; Woodward v. 
Southern R, Co. Carolina Div., 90 S. 
C. 262, 73 SE 79; Haltiwanger yv. Co- 
lumbia, ete, R. Co., 64 S. G. G 
SE 810; Smalley v. Southern R. Co; 
57 S. C. 248-35 Sy 489. 


Utah.—Daley vy. Salt Lake, etc., R. 
Co., 67 Utah 238, 247 P 293; Rainey v. 
Oregon Short Line R. Co., 64 Utah 
445, 231 P 807; Hern v. Southern Pac. 
Co., 29 Utah 127, 81 P ‘902. 


Va.—wNorfolk, etc., R. Co. v. Wood, 
99 Va. 156, 37 SE 846; Norfolk, etc., 
R. Co. v. Dunnaway, 93 Va. 29, 24 SHE 
698; Seaboard, etc., R. Co. v. Joyner, 
92 Va. 354, 23 SE 773. See Harri- 
son v. Atlantic Coast Line R. Co., 
168 N. C. 382, 84 SE 519 (applying 
Virginia law). 

Wash.—Dotta v. Northern Pac. 
Co., 36 Wash. 506, 79 P 32. 


Can.—Maritime. Coal, ete., Co. 
Herdman, 59 ‘Can. iS. GC. 127, 250, 49 
DomLR 91 [allowing app 52 N: S. 
185, 40 DomLR 96] (per Mignault, J.); 
Brochu v. Rex, 15 Can. Exch. 50. 


R. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vide,*! and to exercise reasonable or ordinary care 
to avoid injuring him after discovering his peril.*? 
Moreover, while this broad rule has been expressly 


repudiated in some jurisdictions ;** 


tion modified or changed in other jurisdictions by the 
imposition of the duty to keep a lookout,** in some of 
these jurisdictions the rule that the company is under 
no duty to,#® nor under obligation to anticipate the 
presence of,*® trespassers on its tracks or right of 
way until their presence is known, and is only bound 
to abstain from wantonly, recklessly, or willfully in- 
juring a trespasser,** and to exercise reasonable care 
to avoid injuring him after discovering his peril,*® 
has been asserted. Where by statute+® the act of 
knowingly standing or walking on a railroad track 
without right is prohibited, the company is not lable 


Man.—De Vries v. Canadian Pac. 
R. Co., 26 Man..156, 162 [quot Cyc, 
per Cameron, J.];/ Skulak v. Canadian 
Northern R. Co., 20 Man. 242. 

Wanton or willful act see infra §$§ 
2180-2182. 


41. See statutory provisions. 
[a] In New Hampshire (1) the 
eivil liability of railroads, under L. 


(1899) ec 75 § 2, limiting the compa- 
ny’s liability as to persons injured 
while engaged in an act prohibited by 
§ 1 to damages occasioned by willful 
or gross negligence, is not limited to 
such Ramee oF when the notice re- 
quired by § 1 is not posted. Brown v. 
Boston, ete., R. Co., 738 N. H. 568, 64 
A194. (2) Notices ‘sufficient under L. 
(1899) ¢ 75 § 1 are those in plain sight 
of any trespasser entering the prem- 
ises at the place in question and in 
print large enough to be easily read, 
in other words, notices sufficient that 
anyone giving the matter the slight- 
est attention would discover the com- 
pany’s unwillingness that he should 
enter on its right of way. Boiley v. 
ret es etc., R. Co., 78 N. H. 564, 103 


42. See infra § 2155. 


[a] Statutory presumption of neg- 
ligence raised by Code § 5473, requir- 
ing certain precautions at highways, 
was rebutted where it was shown that 
deceased while on the track a few 
hundred feet from a public crossing 
was run down by a train, and that the 
engineer had not discovered his peril. 
Liverett v. mashvite, etc., R. Co., 186 
Ala. 111, 65 S 54. 


43. Texas, etc., Co. v. Watkins, 
88 Tex. 20, 29 Sw’ 280: Frick v. Inter- 
national, ete., ReaCosaCrexsi@ivesc4..) 
207 SW 198; Laeve v. Missouri, etce., 
R. Co., (Tex. Civ. A.) 136 SW 1129. 


[a] Duty even to trespassers to 
exercise reasonable care to avoid in- 
juring them is owed by the company. 
Laeve v. Missouri, etce., R. Co., (Tex. 
Civ. A.) 136 SW 1129. 


44. See infra §§ 2141-2145. 


45. Nebr.—Langenfeld v. Union 
Pac. R. Co., 85 Nebr. 527, 123 NW 1086. 


N. Fees nica: v. Concord, etc., R. Co., 
69 N. H. 361, 41 A 774. 

N. C.—Norwood v. Raleigh, ete., R. 
Cor, 111 IN; G-236, 16 SH 4. 

Tex. —Houston, ete., R. Co. v. Tid- 
well, (Civ. A.) 262 SW 810; Houston, 
ete. Rei Co: v.,. Ramsey, 43 Tex. Civ. 
A. 603, 97 SW 1067; Smith v. Interna- 
tional, etec., R. Coz, 34 Tex. Civ, A. 20:9, 
78 SW 556: Over Vv. Missouri, etc., 12, 
Wor CSive A.) 73 SW 535; McCowen v. 
Guilftwete;, TR: Co! (Civ. A.) 73 SW 
46; ‘Missouri, etc., R. Co. v. Cowles, 
29' Tex. Civ. JA. 156, 67 SW 1078 [aff 
96 Tex. 24, 69 SW 541]. 

W. Va.—Cheek v. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SE 618; 
Robertson v. Coal, etc., R. Co., 87 W. 
Va. 106, 104 SE 615; Bralley v. Nor- 
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and by implica- 


folk, ete. IR. Co. "662. Via, 4625" 66 
SE 653; Melton v. Cheenperke: etc., R. 
Co., 64 W. Va. 168, 61 SE 3 


46. Langenfeld v. ieee Pac. RR: 
Co., 85 Nebr. 527, 123 NW 1086; Shea 
ne Spee etc,, R. Co;, 69 N. H. 361, 41 


47. Missouri Pac. R. Co. v. Brown, 
(Tex.) 18 SW 670; St. Louis South- 
western R. Co. v. Mayfield, 35 Tex. 
Civ. Al 82; 79 (SW “S65; sBraltey; vi 
Norfolk, etc., R. Co. 66 W: Va. 462, 
66 SE 653; Melton v. Chesapeake, etc., 
R. Co., 64 W. Va. 168, 61 SEH-39; Kel- 
ley v. Ohio River R. Co., 58 W. Va. 
216, 52 SE 520, 2 LRANS 898; Huff v. 
Chesapeake, etc., R. Co., 48 W. Va. 
45, 35 SE 866; Spicer v. Chesapeake, 
ete., R.. Co., 34 W.Va. 514, 12 SE 5538, 
11 LRA 385. See Houston, etc., R. 
Co. v. Boozer, 2 Tex. Unrep. Cas. 452 
(negligence of the company must be 
so gross that it would have been lia- 
ble for exemplary damages under 
Const. art 16 § 26 in case death had 
ensued). 


[a] Where person lying on track 
in unconscious condition is killed, it 
is immaterial, in the absence of gross 
negligence on the part of the rail- 
road whether such condition is the 
result of intoxication, or is caused 
by fever or some uncontrollable cir- 


cumstance. Missouri Pac. R. Co. v. 
Brown, (Tex.) 18 SW 670. 
48. Norwood v. Raleigh, etc. R. 


Cora tir IN. ©.) 286, 1 OSB) 4; Lay v. 
Richmond, ete. Cor, 206 N. Cc. 404, 
11 SE 413: Houston, ele Raa COM av. 
Tidwell, (Tex. Civa, A) 262 Sw 810; 
Texas, ete., (hen COM va. AdKIn ss | CTex: 
Civ. A.) 126 SW 954; Houston, etce., 
RoeConevee Ramsey, 43 sTex, (Cive AG 
603, 97 SW 1067; ‘Smith v. Interna- 
tional, ete., R. Co., s4e Mex. iCive A. 
209, 78 SW 556; Over v. Missouri, etc., 
Bee Con GeLy: "A.) 13 SW 535; Mce- 
Cowen v. Gulf, etc., R. Co., (Civ. A.) 
73 SW 46; Wendell v. Payne, 89 W 
Va. 356, 109 SE 734; Blagg v. Balti- 
more, etc., R. Co., 88 W. Va. 449, 98 
SE 526; Stuck v. Kanawha, etc. R. 
Co., 76 W. Va. 453, 86 SE 13. 


49. See statutory provisions. 


[a] In New Jersey Gen. Railroad 
L. (P. L. [1903] p 673) § 55, precludes 
any recovery for damages for injuries 
received by any person in playing, 
walking, or standing on any track, 
without distinction as to their age or 
physical or mental condition. Bar- 
colini v. Atlantic City, etc., R. Co., 82 
NJ. oe 107, 8 A494? 


50. Butler v. New York Cent., etc., 
152 Fed. 976, 82 CCA 330; McCreary 
v. Boston, ete., EY | COe 156 Mass. 316, 
31 NE 126; Feeck vy. Delaware, ete., 
Co:, A74 App. Div. 71, 158 NYS 825. 


51. See statutory provisions. 


[a] Common-law rule that the 
company owes a trespasser only the 
duty of abstaining from reckless or 
wanton conduct toward him (see su- 
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for the death of such person,®° and this is especially 
true where the person is unlawfully on the track with- 
in the meaning of statutes®! exempting the railroad 
from liability for loss of life of one on the road con- 
trary to law, even though such person was at the time 
unconscious and helpless.°? 
complain of a failure of a railroad to CDS EENE a stat- 
ute imposing a duty on the company.° 
some jurisdictions in order to render ee railroad 
liable for its failure to exercise ordinary care there 
must be actual knowledge of the trespasser’s peril 
imputable to the company,** in most jurisdictions the 
railroad is under the duty of using reasonable care 
to discover and avoid injuring trespassers whom it 
has reason to anticipate may be on the tracks,*° 
where within the company’s knowledge persons have 


A trespasser cannot 


While in 


as 


pra note 40) is not abolished by virtue 
of the statute. Dillon v. Connecticut 
River R. Co., 154 Mass. 478, 28 NE 
899. 


[b] “Trespassers anywhere within 
railroad location are within the appli- 
eation of the statute. Dillon v. Con- 
Bich River R. Co., 154 Mass. 478, 


52. McCreary v. Boston, 
Co, 156 Mass. 316,32 INE 126. 


53. Chicago, etc., R. Co. v. Moran, 
129 Ill. A. 38; Chicago, ete., R. Co. v. 
Tice, 111 Ill. A. 161; Chesapeake 
Beach R. Co. v. Donahue, 107 Md. 119, 
68 A 507. 


54. Ala.—Brown vy. Central of 
Georgia R. Co., 197 Ala. 71, 72 S 366; 
Southern R. Co. v. Shirley, 189 Ala, 
568, 66 S' 511; Southern R. Co. v. 
Stewart, 179 Ala. 304, 60 S 927; John- 
son v. Birmingham R., etc., Co., 149 
Ala. 529, 43 S 33; Atkinson v. Kelley, 
8 Ala. A. 571, 62 S 441. But see Lou- 
isville, etc., R. Co. v. Ganter, 16 Ala. 
A. 323, 77 S 917 (the company must 
guard against wantonly or willfully 
injuring a trespasser using the track 
at a place in a city, town, or village 
where the public use it), 


I1l.— Cleveland,’ ete., R. Co. v. Lar- 
gent, 108 Ill]. A. 650. 


Iowa.—Burg v. Chicago, etc., R. Co., 
90 Iowa 106, 57 NW 680, 48 AmSR 419. 


Oh.—Erie R. Co. v. McCormick, 69 
Oh. St. 45, 68 NE 571. 


Wash.—Dotta v. Nene PacweR: 
Co., 36 Wash. 506, 79 P 32 


And see cases infra mate babar 


[a] In Georgia (1) the rule that 
there must be actual knowledge of the 
trespasser’s peril imputable to the 
company in order to render the com- 
pany liable has been stated. Central 
of Georgia R. Co. v. Tapley, 145 Ga. 
792, 89 SE 841; Southern R, Co. y. 
Chatman, 124 Ga. 1026, 53 SE 692, 6 
LRANS 283, 4 AnnCas 675; Nashville, 
ete., R. Co. v. Priest, 117 Ga. 767, 45 
SE 35; Ashworth v. Southern R. Co., 
116 NGa: 635, 43 SE 36, 59 LRA 592; 
Hambright v. Western, ete, «Ra JCon 
112.Ga-: 136, 31 SH 995 ice, vw. Central 
of Georgia hea KOKO 25 Ga. A, 346, 103 
SE 262; Chattanooga R., etc., Co. v. 
Wallace, 23 Ga. A. 554, 99 SE 573 
Smith v. Western, etc., R. Co., 22 Ga. 
A. 437, 96 SE 230; Pope v. Seaboard 
Air-Line R. Co., 21 Ga. A. 251, 94 SE 
311. (2) But in other cases the rule 
is said to be that reasonable antici- 
pation of the presence of trespassers, 
as knowledge of habitual use, is suf- 
ficient. Macon, etc., R. Co. v. Parker, . 
127% Gay 471, 56.SH. 6163 Shaw vv. 
Georgia R. Co., 127 Ga. 8, 55 SH 960; 
Bullard v. Southern R. Co., 116 Ga. 
644, 43 SE 39; Western, etc., R. Co. 
v. Meigs, 74 Ga. 857; Pope v. Seaboard" 
rg ae R. Co., supra. 
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Connecticut 
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been accustomed to be on the tracks at ar certain 
place,®® as in a city or thickly settled community 
where persons are likely to be found trespassing,°* 
the rule that a clear track is to be presumed not ap- 


plying.®* 
Apparently contrary rule. 


Del.—Patterson vv. Philadelphia, 


ete.) R.. Co., 9 Del. 1038. 


Fla.—Georgia, etc., R. Co. v. Cox, 
75 Fla. 714, 79S 276. 


Ky.—Louisville, ete., Co. v. Kirk, 
175 Ky. 588, 194 SW ons, 928. [quot 
Cyc]; Louisville, etc., R. Co. v. Mar- 
low, 169 Ky. 140, 183 SW 470; *Louis- 
ville, etc., R. Co. v. McNary, 128 Ky. 
408, 108 SW 898, 32 KyL 1266, 129 
AmSR 308, 17 LRANS 224. 


Md.—Chesapeake Beach R. Co. v. 
Donahue, 107 Md. 119, 68 A 507. 


Mich.—Hoover vy. Detroit, ete., R. 
Co., 188 Mich. 318, 154 NW 94. 


Mo.—Eppstein v. Missouri Pac. R. 
Co., 197 Mo. 720, 94 SW 967; Koegel 
v. Missouri Pac. R. Co., 181 Mo. 379, 
80 SW 905; Gray v. Wabash R. Co., 
(A.) 198 SW 1137; Butler v. Chicago, 
aoe R. Co., 155 Mo. A. 287, 1836 SW 


Nebr.—Langenfeld v. Union Pac. R. 
Co., 85 Nebr. 527, 123 NW 1086; Shults 
v. Chicago, etcy, Ri Cox) 838 Nebr. 272) 
119 NW 463; Chicago, ete.,;, Ri Cot vi 
Wilgus, 40 Nebr. 660, 58 NW 1125; 
Chicago, ete., R. Co. v. Wymore, 40 
Nebr. 645, 58 NW 1120. 


N. H.—Brown v. Boston, etc., R. Co., 


73 N. H. 568, 64 A 194; Myers v. Bos- 
ton, ete., R.Co.,; 12 N. H: 175, 55 A 892; 
Shea v. Concord, etc., R. Co., 69 N. H. 
361, 41 A 774; Mitchell v. Boston, etc., 
iSe Co., 68 N. H. 96, 34 A 674; Felch 
leans Sa COG 66 ING HA, 318, 29 A 


Or.—Cassida v. Oregon R., etc., Co., 
14 Or. 551, 13 P 438 


LO eS R. Co. v. Lewis, 
Uo aAyto as 


Tenn.—Fleming v. Louisville, etc., 
R. Co., 106 Tenn. 374, 61 SW 58. 


Tex.—Ft. Worth, etc., R. Co. v. Lon- 
gino, 54 Tex. Civ. A. 87, 118 SW 198 
[aff 103 Tex. 250, 126 SW 8]. 


Utah.—Young v. Clark, 16, Utah 42, 
50 P 832. 


Va.—Norfolk, ete., R. Co. v. Wood, 
99 Va. 156, 37 SE 846; Norfolk, etc., 
R. Co. v. Dunnaway, 93 Va. 29, 24 SH 
698; Tucker v. Norfolk, etc., R. Co., 
92 Va. 549, 24 SE 229. 


See Anderson v. Great Northern R. 
Co., 15 Ida. 513, 99 P 91 (greater care 
is required of the company at a place 
where people may be expected than is 
generally the case). 


[a] Reason for rule.—‘“In all such 
cases the duty is imposed because of 
the broad rule of humanity that one 
engaged in so dangerous a business is 
required to exercise ordinary care to 
avoid injuring another when the pres- 
ence of and danger to such other per- 
son is reasonably to be anticipated.” 
Ft. Worth, ete., R. Co. v. Longino, 54 
NEXT Civ Oty oo) Lio, pov 19S) hate 
103 Tex. 250, 126 SW 8]. 


[b] In Georgia.—(1) While the 
company is held to have a duty of ob- 
serving ordinary care to a trespasser 
on a track after knowledge of his 
presence on its tracks (see cases su- 
pra note 54 [a] (1)), (2) this rule does 
not excuse the company from exer- 
cising ordinary care and diligence 
where it has reason to anticipate the 
presence of persons (Southern R. Co, 
v. Chatman, 124 Ga. 1026, 53 SE 692, 


While in several ju- 
risdictions it has been broadly declared that the mere 
fact that a person injured is a trespasser will not 
generally relieve a railroad from liability for its neg- 
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ligence i in causing such injury,°? an examination of 
the opinions in the light of the facts and contentions 
involved indicates that the courts recognize the gen- 
eral doctrine of nonliability®® so often declared, and 


that no real conflict exists.®+ 


R. Co., 116 Ga. 635, 43 SE 36, 59 LRA 
592; Tice v. Central of Georgia R. Co., 
25 Ga. A. 346, 103 SE 262). 


[ec] That railroad knows of pres- 
ence of large crowd of people at a pic- 
nic ground on the railroad, line does 
not impose on the company the duty 
of anticipating that any of those per- 
sons will trespass upon a railroad 
trestle situated some distance from 
the picnic ground; in violation of 
warning notices erected thereon. 
Smith v. Illinois Cent. R. Co., 90 SW 
254, 28 KyL 7238. 


56. Fla.—Georgia, etc., 
Cox, 75 Fla. 714, 79 S 276. 


Ky.—lIllinois Cent. R. Co. v. Lash- 
ley, 208 Ky. 374, 270 SW 806; Payne 
v. Pritchard, 200 Ky. 397, 255 SW 56; 
Louisville, ete., R. Co. v. Kirk, 175 Ky. 
588, 194 Sw 925, 929 [quot Cyel; Mc- 
Knight v. Louisville, ete., R. Co., 168 
Ky. 86, fats SW 947; Louisville, ete., 
ReviCo. Daniel, 91 SW: 691, 28 KyL 
1146, 3 ‘LRANS 1190. 


Md.—Chesapeake Beach R. Co. v. 
Donahue, 107 Md. 119, 68 A 507. 


Mo.—Ahnefeld vy. Wabash R. Co., 
212 Mo. 280, 111 SW 95; Koegel: v. 
Missouri Pac. R. Co., 181’ Mo. 379, 80 
SW 905; Stevens v. ‘Missouri Pac. R. 
Coceton ‘Mo. A. 300, 181 SW 712; Hen- 
ry v. Disbrow Min. Co., 144 Mo. A. 
350, 128 ae 841; Hawkins v. St. Lou- 
is, ete., =Co-. 135 Mo. A. 524, 116 SW 


Tenn.—Fleming v. Louisville, ete., 
R. Co., 106 Tenn. 374, 61 SW 58; Ad- 
RF te & O-R? Co;.0 shennsCiv.nA 


Tex.—Texas, etc., R. Co. 
kins, 88 Tex. 20, 29 SW 232; Gulf, etc., 
Ru Cove Smith, 87 Tex. 348, 28 SW 
420; St. Louis, etc., R. Co. v. Crosnoe, 
72 Tex. 79,10 SW 342; Texas, etc., R. 
Co. v. Key, (Civ. A.) 175 SW 492; "Ft. 
Worth, ete., R. Co. v. Longino, 54 "Tex, 
Civ. A. 87, 118 SW 198 [aff 103 Tex. 
250, 126 SW 8]; International, etce., 
R. Co, v. Ploeger, (Civ. A.) 93 SW 226; 
Texas, etc., R. Co. v. Barrett, 23 Tex. 
Civ. A. 545, 57 SW 602; St, Louis, etc., 
R. Co. v. Shifflet, (Civ. A.)-56 SW 697. 


Va.—Blankenship v. Chesapeake, 
ete., R.:Co., 94 Va. 449, 27 SE 20. 


See Anderson v. Great Northern R. 
Co., 15 Ida. 513, 99 P 91 (the company 
is held to a greater care as to a place 
where habitual travel across the track 
is permitted than at a place where 
there is no reason to anticipate the 
presence of pedestrians). 


[a] Guards on bridge are not re- 
quired by reason of infrequent use 
thereof by the public, in which use 
the company acquiesced. Swanson v. 
Moline, ete., Tract. Co., 204 Ill. A. 144, 


[b] Mere occasional unauthorized 
use is not sufficient to change the de- 
gree of care required of the company. 
Goodman vy. Louisville, ete, R. Co 
116 Ky. 900, 77 SW 174, 25 KyL 1086, 
63 LRA 657. 


[c] Text rule applies only to the 
hours and days of the habitual use, 
so that where the use by the public 
is on Sundays and during the day, no 
duty is owed a trespasser unseen on 
the track at midnight. Hoback v. 
Louisville, etc., R. Co., 99 SW 241, 30 
KyL 476, And see supra note 54 Tal 


R: Co. Va 


v. Wat- 


6 LRANS 233; Ashworth y. Southern | (2) 


[§ 2127] (2) Children.°? 
to trespassers generally®* apply also to children as 
trespassers ;°* and while the age or discretion of a 
child is to be considered in determining the ques- 


| posed by Comp. L 


The rules applicable 


57. Great Northern R. Co. 
Thompson, 199 Fed. 395, 118 ccA 73, 
47 LRANS 506; Louisville, ete., R. Co. 
v. Kirk, 175 Ky. 588, 194 SW 322 re 
[quot Gye]; Louisville, etc., Co. v. 
Marlow, 169 Ky. 140, 183 Sw 470; 
Louisville, etc., R. Co. v. McNary, 128 
Ky. 408,108 Sw 898, 32 KyL 1266, 129 
AmSR 308, 17 LRANS 224; Brown v. 
Louisville, OtG.5 RCO. ok Ky. 228, 30 
SW 639, 17 KyL 145; Illinois Cent. R. 
Co. v. Murphy, 97 SW 729, 30 KyL 
93; Chesapeake, etce., R. Co. v. Per- 
kins, 47-SW 259, 20 KyL 608; 
sylvania R. Co. v. Lewis, 79 Pa. 33; 
Balderson v. Pennsylvania R. Co., 20 
Pa. Dist. 267; Corbett v. Oregon Short 
Line .Co., 25 Utah 449, 71 P :1065; 
Young v. Clark, 16 Utah’ 42, 50 P 832. 


[a] Care required must be such 
as the circumstances demand for the 
proper mt ee ga of human life. Lou- 
isville, ete., R. Co. v. McNary, 128 Ky. 
408, 108 Swe "898, 32 tor 1266, 135 
AmSR 308, 17 LRANS 224 


[b] Drunken adult Ting on track 
need not be anticipated. Southern R. 
Co. v. Stewart, 179 Ala. 304, 60 S 927. 


[c] Posting signs prohibiting tres- 
passing does not affect the text rule. 
Great Northern R. Co. v. Thompson, 
BHA Fed. 395, 118 CCA 79, 47 LRANS 


58. Hoover v. Detroit, ete., R. Co.) 
188 Mich. 313, 154 NW 94; Hufft v. 
St. Louis, etc., | Cos 222 Mo. 286, 
121. SW 120; Tharp v. Wabash R. Co., 
(Mo. A.) 206 SW 402. 


59. Great Northern R. Co. v. Har- 
man, 217 Fed. 959, 188 CCA 631, LRA 
1915C 848; Jackson v. Kansas City, 
etc., R. Co., 157. Mo. 621, 58 SW 82, 80 
AmSR 650; Perez v. American R. Co., 
9 Porto Rico 196; Patton v. East Ten- 
nessee, ete., R. Co. 89 Tenn. 370, 15 
SW 919, 12 LRA 184; East Tennessee, 
ete., R. ‘Co. V. Fain, 12 Lea (Tenn.) 35. 


60. See supra this section. 
61. See Negligence § 132, 


62, Attractive nuisance doctrine 
see Negligence -§§ 155-189. 


Injuries to children on turntables 
see Negligence § 177. 


63. See supra § 2126. 


64 Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


[a] In North Dakota nonperform- 
ance by a Falirgnd of the duty im- 
(1913) § 4700, mak- 
ing it unlawful to erect or maintain 
any embankment, or any fixed or per- 
manent structure or obstruction at a 
distance of less than eight feet from 
the center line of the track, is a 
breach of duty to the public, for 
which it may be liable where as a re- 
sult thereof personal injuries are sus- 
tained by a child trespasser eight and 
one-half years of age. Clark v. Payne, 
48 N. D. 911, 187 NW 817 


[b] In Texas (1) While: as in the 


| case of adult trespassers (See supra § 


2126), the broad rule has been ex- 
pressly repudiated (Texas, etc., R. Co. 
v. O’Donnell, 58 Tex. 27; Guit, etc., 


he Oss Cunningham, (Civ. A.) 30 SW 


367), (2) nevertheless, as in the case 
of adults, the general rule that, in the 
absence of actual or implied knowl- 
edge of the danger, the railroad is not 
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tion of negligence®® or contributory negligence,®*® yet 
he or she may become a trespasser,®? and as a general 
rule a railroad owes no greater duty to it than to an 
adult,°* and hence, in the absence of actual or con- 
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structive knowledge of the danger, owes no duty to 


\ 

bound to use active vigilance to dis- 
cover a child’s presence and to pro- 
vide against injuring it (Flores v. At- 
ebison:, .ete,, AR? Co. 24, Tex CivisA. 
328, 66" SW 709), (3) but is only bound 
to exercise ordinary care to avoid in- 
juring the child after discovering its 
peril (Gulf, etc., R. Co. v. Cunning- 
ham, supra), (4) or where it has rea- 
son to anticipate that a child will be 
on the track and therefore liable to 
be injured unless precautions are tak- 
en (St. Louis Southwestern R. Co. v. 
Bolton, 36 Tex. Civ. A. 87, 184 SW 798; 
Davis v. St. Louis Southwestern R. 
Co., -(Civ.- A.y 92 SW 931; Missouri, 
vee R. Co. v. Hammer, 34 Tex. Civ. 

354, 78 SW 708; St. Louis, ete., R. 
Co. Me "Abernathy, 28 Tex. Civ. A. 613, 
68 SW 539), has been stated. (5) 
Where for two or three years small 
boys of immature years habitually 
frequented a railroad track and had 
persistently ridden on freight trains 
there, to the knowledge of the rail- 
road employees, it was the duty of the 
employees to use ordinary care to pre- 
vent injuring the boys, although they 
had attempted to stop the custom. 
Davis v. St. Louis Southwestern R. 
Co., supra. (6) So where children are 
on or about work trains so frequently 
that a person of ordinary prudence 
will apprehend danger to them, the 
fact that the employees do not know 
that a child is on the train in a dan- 
gerous position does not relieve the 
company from liability from an ac- 
cident resulting therefrom. St. Louis 
Southwestern R. Co.-v. Abernathy, su- 
pra. 

65. Ala.—Southern R. Co. v. Smith, 
173 Ala. 697, 55 S 913; Alabama Great 
Southern R. Co. v. Moorer, 116 Ala. 
642, 22 S 900, 901 [quot 3 Elliott Rail- 
roads § 1259]. 


Del.—Tully v. Philadelphia, 
R. Co., 19 Del. 455, 50 A 95. 


Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 303. 


Miss.—yYazoo, etc., R. Co. v. Smith, 
111 Miss. 471, 71 S 752. 


Ss. C.—Mack vy. South Bound R. Co., 
52 S. C. 323, 29 SE 905, 68 AmSR 913, 
40 LRA 679. 


[a]. Degree of care.—(1) A rail- 
road is bound to exercise such care 
for the protection of an infant, on its 
property, as would be reasonable un- 
der all the circumstances, including 
the maturity and capacity of the in- 
fant and its familiarity with the sur- 
roundings, but it is not required to be 
an insurer of the infant’s safety. 
Tully v. Philadelphia, etc., R. Co., 19 
Del. 455, 50 A 95. (2) Ordinary care 
may require a different kind and de- 
gree of care where a child of tender 
years is involved than in the case of 
an adult trespasser. Holstine v. Di- 
rector Gen. of Railroads, 77 Ind. A. 
582, 184 NE 303. 

66. See infra § 2222. 

67. See supra § 2105. 


68. U. S.—McCarthy v. New York, 
etc., R. Co., 240 Fed. 602, 153 CCA 
406; Tutt v. Illinois Cent. R. Co., 104 
Fed. 741, 44 CCA 320 [certiorari den 
180 U. S. 640 mem, 21 SCt 922 mem, 
45 L. ed. 711 mem]; Felton v, ‘Aubrey, 
74 Fed. 350, 20 CCGA 436. 


Ala.—Southern R. Co. v. Smith, 173 
Ala. 697, 55 -'S 918. 


etc., 


Cal.—Southwick vy. Pacific Electric | 


R. Co., 206 Cal. 291, 274 P 980. 


Ill.—Colby v. Chicago Junction R. 
Co:, 216 Ill. A, 315; Lake Shore, etc., 
R. Co. v. Clark, 41 Ill. A. 343. 


ind. Cleveland, éte., R. Co. v. 


Means, 59 Ind. A, 388, 104 NE 
108 NE 375, 


Ky.—McKnight v. Louisville, etce., 
R. Co., 168 Ky. 86, 181 SW 947. 


Miss.—Louisville, ete., R. Co. 
Williams, 69 Miss. 631, “12 8.967. 


Pa.—Conn y. Pennsylvania R. Co., 
288 Pa. 494, 186 A 779; Moore vy. 
Pennsylvania RieCo.; 9 wPar SOL iw44e 
AmR_ 106; Leithold vy. Philadelphia, 
etc., R. Co., 47 Pa. Super, 137. 

(1) 


cal Infancy is immaterial 


785, 


Vv. 


‘where the company should have an- 


ticipated his presehce and was negli- 
gent. Smithwick v. Pacific Electric 
R., Co., 206 Cal. 291, 274 PB 980, (2) 
The company is required to do only 
What prudent railroad managers do 
to the public at large. Ex p. Stell, 
22 #. Cas. No. 18,358, 4 Hughes poe 


69... *U. BSc rscocaicn: SlCr 
Co, v. Hawkins, 174 Fed. 597, 98 ‘oa 
443, 29 LRANS 309. 


Ala.—Southern R. Co. v. Smith, 177 
Ala. 367, 58 S 429; Nashville, etc., lat 
Go. ye Harris, 142’ Ala. 249, 37 S 794, 
110 AmSR 29. 


Ga.—Nashville, ete, R. Co v. 
Priest, 117 Ga. 767, 45 SH 85. 


Ind.—Baltimore, ete. R. Co. 
Bradford, 20 Ind. A. 348, 49 NH 388. 
67 AmSR 252, 


Iowa.—Papich v. Chicago, ete., R. 
Co., 183 Iowa 601, 167 NW 686; Thom- 
as v. Chicago, etc., R. Co., 93 Iowa 
248, 61 NW 967; Burg v. Chicago, 
etc., R. Co., 90 Iowa 106, 57 NW 680, 
48 AmSR 419. 


Ky.—Cincinnati, ete., 
Sowder, 119 SW 208; 
einnati, ete; RR. Co.,. i385 SW. 442: 
O’Bannon y. Southern R. Co., 110 SW 
329, 38 Kya 315, 4302" Jackson vy. 
Louisville, etc., R. Co., 46 SW 5, 20 
KyL 309; McDermott v. Kentucky 
Cent., etc., R. Co., 93 Ky. 408, 20 SW 
380, 14 KyL 4387. 

Me.—Kapernaros vy. oRreR: etc., Lae 
Co., 115 Me. 467, 99 A 441, 

Mass.—Santora v. New York, etc., 
R. Co., 211 Mass, 464, 98 NE, 90; 
Khinoveck v. Boston, ete., R. Co., 210 
Mass. 170, 96 NE 52; Morrissey v. 
Eastern R. Co., 126 Mass, 377, 30 
AmR 686. 

Minn.—Ellington v. Great Worth! 
ern R. Co., 96 Minn. 176, 104 NW 827. 


- Mo.—Barney v. Hannibal, etc., R. 
Co., 126 Mo. 372, 28 SW 1069, 26 LRA 
847. See Featherstone v. Kansas 
City Terminal R. Co., 174 Mo. A. 664, 
161 SW 284 (holding the company 
not liable for injuries’at a place a 
trespasser is not to be anticipated). 


N. Y.—Prendegast v. New York 
Cent., etc., R. Co., 58 N. Y. 652. 


EX, PCOUAN: 
Burton v. Cin- 


Pa.—Estep v. Webster Coal, etc., 
Co., 213 Pa. 471, 62 A 1082; Crawford 
v. Railroad Co., 5 Phila. 359. See 


McMullen vy. Pennsylvania R. Co., 132 
Pa. 107, 19 A 27, 19 AmSR 591 (hold- 
ing that & recovery is precluded by 
reason of trespass). 

Utah—Smalley v. Rio Grande 
Western R. Co., 34 Utah 423, 98 P 
sad, 

Wash.—Matson v. Port Townsend 
Southern R. Co., 9 Wash. 449, 37 P 
705. 

W. Va.—Angiline v. Norfolk, etce., 


R. Co., 99.W. Va. 85, 128 SE 275, 43 
ALR 34; Martin v. Hughes Creek 
Coal Co., TOMWe Wianitld 751 SHe 50), 


41 LRANS 264, AnnCas1914A 668. 
And see supra note 64 [b] (2). 


[a] Rule applied.—Employees op- 
erating cars in a railroad yard re- 


[52 C.J.] 563. 


such child,®® and is not bound to use active vigilance 
to discover a child’s presence, and to provide against 
injuring it;7° and need not anticipate its presence 
on its track or right of way,’! but is bound only 


moved trespassing children’ there- 
from. In a few minutes the chil- 
dren, without observation of the em- 
ployees, again entered the yard, and 
stood watching a car slowly ap- 
proaching them. When it reached 
them they, without knowledge of the 
employees took hold of it, and at- 
tempted to board it, and one of the 
children was injured. The railroad 
was not liable. Smalley v. Rio 
Se PE geet R. Co., 34 Utah 423, 


70. U. S.—McCarthy v. New York, 
ete., .R.. Cos +240 Med, 6025) 2537 COX 
406; Riedel v. West Jersey, etc., R. 


Co.,- 170 Fed, 816 [aff 177 Fed. 374, 
101 CCA 428, 28 LRANS 98, 21 Ann 
Cas 428]. 


Ill.—Union Stockyards, etc., Co. v. 
Butler, 92 Ill. A, 166. 


Ky.—Lee v. Hines, 202 Ky. 240, 259 
SW 338. 


Mich.—Hamilton v. Detroit, 
. Co., 142 Mich. 56, 105 NW 82. 


N. Y.—Ferrari_ v. New York Cent. 
R. Co., 224 App. Div. 182, 230 NYS 60 
Laff 250 N. Y. 527, 166 Ne 311]. 


Oh.—Cleveland, ae 
Gahan, 1 Oh. Cir. Ct. 
Cir Ct. 277. 


Pa.—Landis v. ¥ppuey yeas etc., 
R,, Co. 26 Paks Dist..&) Cols 464 


[a] Rule applied ete a child 
was sitting or lying on a track. Lee 
v. Hines, 202 Ky, 240, 259 SW 3388. 


[b] Constant watch or extraordi- 
nary care is not demanded to prevent 
children’s approach to the track. Un- 
ion Stockyards, etc., Co. v. Butler, 92 
Til, A. 166. 

[c] That view of track is unob- 
structed for a great distance is im- 
material where the child’s presence 
is not discovered. McCarthy v. New 


ete., 


Co. 
ASE Sos, 24 On. 


York, ete, R. Co, 240 Fed. 602, 153 
CCA 406. 
71. U. S.—McCarthy v. New York, 


etc., R. Co., supra; Felton v. Aubrey, 
74 Fed. 350, 20 CCA Pe 

Ark.—St. Louis, etce., v. Wil-, 
liams, 98 Ark, 72, S35 ow. 804, 33 
LRANS 94. 


Ga.—Southern R. Co. v. Chatman, 
mee Ga. 1026, 58 SEH 692, 6 LRANS 


Mass.—Khinoveck v. Boston, 
R. Co., 210 Mass. 170, 96 NE 52. 


Mich. ieatainskd v. Grand Trunk 
R. Co., 141 Mich. 75, 104 NW 409. 


N. H.—Casista v. Heston LCi ne 
Com G69 Nop Ee 0640,545 Ps ah 


N. Y.—Prendegast v. oe York 
Cent,, etc., Ri Co.) 58 N.Y.’ 652° mem: 


Ohi Carter Vie wukvs Oss. 4) sO bene pes 
CUPN a L08: 


Pa,—Landis vy. Philadelphia, 
RaGo., ) Pas Dist) &iComescc 
v. Philadelphia, etc., R. Co., 
Int 140. 

See O’Bannon v. Southern R. Co. 
110 SW 329, 38 KyL 315, 436 (holding 
that the age of an infant two years 
old adds no duty on the company’s 
employees to anticipate its presence 
on the track). 


[a] Employment of guards at 
railroad yards to prevent trespass- 
ing is not required. Hamilton vy. 
Detroit, etc., R. Co., 142 Mich. 56, 105 


etc., 


etc., 
Kelly 
380 Leg 


NW 82; Katzinski v. Grand Trunk 
R. Co., 141 Mich. 75, 104 NW 409. 
{b] Trespasser cannot complain 


that the company, employing suffi- 
cient men to meét the demand of the 
business, does not have more. Pren- 


564 [52 C.J.] 


to abstain from willful or wanton injury,’? and to 
exercise ordinary care to avoid injury after the child’s 
peril is discovered’? or should have been discovered 
or anticipated,’* although in some decisions it is 
held that there must be actual knowledge of the 
child’s peril in order to render the company liable.*° 

[§ 2128] d. Care after Accident.’ 
son, whether a bare licensee or a trespasser, is in- 
jured without fault on the part of the railroad com- 
pany, the company is not liable because its employees 
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Where a per- 
nied.§? 


(1) In General. 


do not take charge of, and care for, such person after 


degast v. New York Cent., 
€or, 68 N: Y. 652° mem. 
72. U. S.—Grand Trunk R. Co. v. 
Flagg, 156 Fed. 359, 84 CCA 263. 
Ala.—Southern R. Co. v. Benefield, 
Ae Ala. 588, 55 S 252, 35 LRANS 


ete. ew 


Ga.—Nashville, etc, R. Co v. 
Pricst, 7117 Ga. 167, 45 SE 35. 

Ill.—Sary v. Peoria, etc., R. Co., 
WAS AG A172 Colby. Vis Chicago 


Junction R. Co., 216 Ill. A. 315; 
nare v. Chicago, etc., R. Co., 114 Ill. 
A, 230. 

Ind.—Pittsburgh, ete, R. Co. v. 
Redding, 140 Ind. 101, 39 NE 921, 34 
LRA 767. 

Iowa.—Papich -vy. Chicago, etc. R. 
Co., 188 Iowa 601, 167 NW 686. 


Me.—kKapernaros v. 


Boston, etc., 


R. Co., 115 Me. 467, 99 A 441. 
Mass.—Santora v. New York, etc., 
R. Co., 211 Mass. 464, 98 NE 90; 


Khinoveck vy. Boston, ete., R. Co., 210 
Mass. 170, 96 NE 52. 


Minn.—Piper v. Chicago, etc., R. 
Co., 116 Minn. 238, 133 NW 984; El- 
lington v. Great Northern R. Co., 96 
Minn. 176, 104 NW 827. 


Miss.—Louisville, ete. R. Co. v. 
Williams, 69 Miss. 631, 12 S 957. 


Mo.—Barney v. Hannibal, etc., R. 
Co., 126 Mo, 372, 28 SW 1069, 26 LRA 
847. 


N. J.—Kaproli v. New Jersey Cen- 
tral R. Co., 143 .A 348, 60 ALR 1430; 
Delaware, etc., RR. Cos \v.. Reich. 61 N. 
J. L. 635, 40 A 682, 68 AmSR CHG 41 
LRA 831. 

N. Y.—Ferrari v. New York Cent. 
R. Co., 224 App. Div. 182, 230 NYS 
60 [aft 250°N. Y.- 527, 166 NE 311]; 
Neuberger v. Long Island R. Co; ied 
App. Div. 885, 116 NYS 311. 


Oh.—Wabash R. Co. v. Norway, 7 
Oh. Cir. Ct. 449, 4 Oh. Cir. Dec. 674; 
Steele v. Pittsburgh, etc., R. Co., 
OhS&CP 350. 


Okl.—Midland Valley R. Co. v. Kel- 
‘logg, 106 Okl. 237, 233 P 716. 


Pa.—Landis v. Philadelphia, 
R. Co., 5 Pa. Dist. & Co. 348. See also 
Hoffman v. Pennsylvania R. Co., 248 
Pa. 62, 93 A 821 (the company is not 
liable to a child trespasser in the ab- 
sence of willful or wanton conduct). 


Wash.—Matson vy. Port Townsend 
Southern R. Co., 9 Wash. 449, 37 P 
705. 


etc., 


W. Va.—Martin v. Hughes Creek 
CoalyGo., 70) W. Va. 7115-75 4S) 50; 
41 LRANS 264, AnnCas1914A 668. 


Wis.—Schug v. Chicago, etc., R. 
Co., 102 Wis. 515, 78 NW 1090. 


[a] Other statement of rule.— 
“The defendant corporation owed him 
[infant trespasser] no duty, except 
the negative one not maliciously or 
with gross and reckless carelessness 
to run over-him.” Morrissey v. Hast- 
ern R. Co., 126Mass. 377, 380, 30 
AmR 686 [quot Chesapeake, etc., R. 
Co. v.. Hawkins, 174 Fed. 597, 599, 98 
CCA 443, 26 LRANS 309]. 


[b] Duty to trespasser is the 


same as to a person lawfully upon 
the premises. Southern R. Co. v. 
Benefield, 172 Ala. 588, 55 S 252, 35 
LRANS 420. 


[c] Company owes only negative 
duty not maliciously or with gross 
and reckless carelessness to run over 
a child trespasser. Chesapeake, etc., 

Co. v. Hawkins, 174 Fed. 597, 98 
GCA 443, 29 LRANS 309. 


Wanton or willful act see infra §§ 
2180-2182. 


73. See infra § 2160. 


74. U. S.—Chesapeake, etc., R. Co. 
v. Hawkins, 174 Fed. 597, 98 CCA 
443, 29 LRANS 309. 


Ill.—Pittsburgh, ete, R. Co. v. 
Bumstead, 48 Ill. 221, 95 AmD 539. 


Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 
303; Cleveland, etc., R. Co. v. Means, 
pene A. 383, 104 NE 785, 108 NE 


Iowa.—Wagner v. Chicago, etc., R. 
Co., 122 Iowa 360, 98 NW 141. 


Mo.—Dalton v. Missouri, ete., R. 
Co., 276 Mo. 663, 208 SW 828; Feath- 
erstone v. Kansas City Terminal R. 
Co., 174 Mo. A. 664, 161 SW 284. 


N. H.—Goy vy. Director Gen. of 
Railroads; 7 9/AN. cite OZ, bad s Ar 8555 
Nappi v. Grand Trunk R. Co., 78 N. 
ED-IZ60 9 90 PAs Sos 


Oh.—Debolt v. Cincinnati, etc., R. 
Go., 1. OhNPNS 185. 


Pa.—Francis vy. Baltimore, etc., R. 
Co., 247 Pa, 425, 93 A 490. 


Vt.—Lindsay v. Canadian Pac. R. 
Co 680 Wits, S56, SbIeA ols; 


Wash.—Roth v. Union Depot Co., 
138 Wash, 525, 43 P 641, 44 P 258, 31 
LRA 855. 


[a] Where railroad has long per- 
mitted children to travel and pass 
habitually over its road at a given 
point without objection or hindrance, 
it should, in the operation of its 
trains and management of its road 
so long as it acquiesces in such use, 
be. held to anticipate continuances 
thereof, and is bound to exercise 
care accordingly apportioned to the 
probable danger to the children so 
using its road. Harriman y. Pitts- 
burgh, etc., R. Co., 45 Oh. St. 11, 4 Am 
SR 507. 


75, Nashville; “6te=, aka Co.s Vv. 
Priest, 117 Ga. 767, 45 SE 35; Papich 
v. Chicago, etc., R. Co., 183 Iowa 601, 
167 NW 686; Thomas v. Chicago, 
etc., R. Co., 108 Iowa 649, 72 NW 
783, 89 LRA 399; Thomas v. Chi- 
cago, etc., R. Co., $3 Iowa 248, 61 NW 
967. 


76. Duty of: 

Employer to furnish medical care see 
Master and Servant §§ 348-352: 
Persons generally to care for ill, in- 
jured, or helpless persons see Neg- 

ligence §§ 255, 256. 


77. Davis v. Keller, 85.Ind. A. 9, 
150° NE! 70,0 72, Leit Cyc] (dictum): 
Union Pac. R. Co, v. Cappier, 66 Kan. 
649, 72 P 281, 69 LRA 513; Griswold 
Vv. Boston, ete., R. Co., 183 Mass. 434, 
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the accident;7? although it is otherwise if the com- 
pany was at fault in causing the injury.7® 
has been asserted that, if the company’s employees 
assume charge and care of an injured person, a duty 
to exercise such care as the circumstances will allow 
arises,?® and that the proper care-to be given is a 
question for the jury,®° the doctrine’? has been de- 


While it 


[§ 2129] e. Defective Premises or Equipment**— 


As to an adult®* or child trespass- 


67 NE 354; Riley v. Gulf, etc. R. 
Co., (Tex. Civ. A.) 160 SW 595. 


78. Union Pac._R. Co. v. Cappier, 
66 Kan. 649, 72 P 281, 69 LRA 513; 


Whitesides v. Southern R. Co., 128 
N. C. 229, 38 SE 878. 
79. Union Pac. R. Co. v. Cappier, 


66 Kan, 649, 72 P 281, 69 LRA 613; 
Northern Cent. R. Co. v. State, 25 
Md. 420, 96 AmD 545; New Orleans, 
etce., R. Co. v. Humphreys, 107 Miss. 
396, 65 S 497; Dyche v. Vicksburg, 
ete., .R.:Co:;.79 Miss: 361,-300S e740, 


[a] Duty of common humanity.— 
New Orleans, ete. R. Co. v.. Hum- 
phreys, 107 Miss. 396, 65 S ,497; 
Dyche v. Vicksburg, ete. R. Co., 79 
Miss. 361, 30.S 711. 


[b] In absence of authority from 
the company (1) employees cannot 
assume to take care of injured tres- 
passers where the company owes no 
duty to care for them (Adams yv. 
Southern R. Co., 125 N. C. 565, 34 SE 
642; Riley v. Gulf, ete.,. R. Co., (Tex. 
Civ. A.) 160 SW 595), (2) and hence 
the company is not liable for lack 
of reasonable judgment or care of 
such employees (Riley vy. Gulf, etc., 
R. Co., supra). 


[ce] Rule criticised.—‘If it [text 
rule] is law, no humane or gratuitous 
act could be done without subjecting 
the doer of ‘it to an action on the 
ground that the defendant ought to 
have acted more quickly or with 
more judgment. It is a doctrine 
which would allow an action against 
a good Samaritan and let a priest 
and a Levite go free.” Griswold v. 
Boston, ete., R. Co., 183 Mass. 434, 
437, 67 NE 354. 


80. Dyche v. Vicksburg, 
Cor,--29) Miss. 3615; 30) 'S: Via 


81. See cases supra note 79. 


82. Griswold v. Boston, ete, R. 
Co., 183 Mass. 434, 67 NE 354. 


[a] Thus (1) although the com- 
pany has a moral duty to assist an 
injured person even when the com- 
pany is not at fault (Griswold v. Bos- 
ton, etc., R. Co.,. 183 Mass. 434, 67 
NE 354), (2) nevertheless it is not 
legally liable when its servant, in 
performing the moral duty owed to 
an injured person, does not use his 
best judgment (Griswold v. Boston, 
ete., R. Co., supra). 


83. Cross references: 
Care owed to: 
Employees of company see Master 
and Servant §§ 505-514, 
Persons working about tracks see 
infra § 2170. 
Care required as to defective sta- 
oe and approaches see infra s 


84 Ky.—Louisville, ete., R. Co. v. 
Schneider, 174 Ky. 727, 192 SW 834; 
Lyter v. Louisville, ete. R. Co., 12 
Ky. Op. 697. 


Minn.—Akers v. Chicago, etc, R. 
Co., 58 Minn. 540, 60 NW 669. 

Miss.—Byars v. Davis, 131 Miss. 
1; 94 5S:7, 852. 


Nebr.—Omaha, ete., R. Co. v. Mar- 
tin, 14 Nebr. 295, 15 NW 696. 


ete.,, R. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§ 2129] 


er®® or adult®® or child bare licensee,§* ordinarily a 
railroad Gompany owes no duty to keep its tracks,*® 
right of way,’® or other premises?? in a reasonably 
safe condition, and is not liable for a defect there- 
on, unless its employees in making changes on such 
unsafe condition 


premises knowingly left them in an 


N. Y.—Capitula v. New York Cent. 
me Cos 213 App. Div. 526;°210 NYS 
651 [aft 241 N. Y. 614 mem, 150 NE 
577 mem]. 


85. Ala.—Alabama 
ern R. Co. v. Moorer, 
S 900. 


Iowa.—Radenhausen v. Chicago, 
re R. Co., 205 Iowa 547, 218 NW 


Ky.—Louisville, ete., Co 
Steele, 179 Ky. 605, 201 sw 43, LRA 
1918D 317. 


La.—Spizale v. Louisiana R., 
Co., 128 La. 187, 54 S° 714. 


Mich.—Charlebois v. Gogebic, etc., 
RCo, SL Mich. 59, 5L°NW-~ 822; 


Miss.—Yazoo, etc., oe Co. v. Smith, 
111 Miss. 471, 71 S 752 


N. C.—Foard v. iidemarer Power 
Co., 170 N. C. 48, 86 SE 804. 


Or.—Haynes v. Oregon-Washing- 


Great South- 
116 Ala. 642, 22 


etc., 


oe i Mece COL Tt OL. 2004 Loo ne 
Tex.—St. Louis Southwestern R. 


Co. v. Wallace, (Civ. A.) 200 SW 178. 


86. U. S.—Phipps v. Oregon R., 
etc.,, Co., 161 Fed. 376. 


Ark.—Chicago, etc. Ror Vv. 
Payne, 103 Ark. 226, 146 Sw 487, 39 
LRANS 217; St. Louis, etc., R. Co. v. 
Ferrell, 84 Ark, 270, 105 SW 263. 


Ky.—Davis v. Anderson, 208 Ky. 
lt, tart OSW 1089* Robinson: ~ v. 
Louisville, etc., R. Co., 199 Ky. 694, 
251 SW 968; Bales v. Louisville, etc.. 
nS Co., 179 Ky. 207, 200 SW 471; 
Louisville, ete., R. Co. v. Schneider, 
Ga Vy. 727, 192 SW 834; Illinois 
Cent. R. Co. v. Waldrop, 72 "SW aie 
24 KyL 2127. 


Mo.—Archer v. Union Pac. R. Co., 
110 Mo. A. 349, 85 SW 934. 


Nebr.—Kruntorad v. Chicago, etc., 
Ro. Go., 111 Nebr: 7538, 197 NW 612: 


N. J.—Opdycke v. Easton, etc., R. 
Co., 68 N. J. Ls 12, 52 A 2438. 


N. C.—Jones v. Southern R. Co., 
199 N. C. 1, 158 SE 637; Muse v. Sea- 
board Air Line R. Co., 149 N: C. 443, 
63 SE 102, 19 LRANS 453. 


Tenn.—Nashville, etc., 'COne Vi 
Lovejoy, 138 Tenn. 492, ios Sw 61. 


Tex.—Chicago, etc., R. Co. v. Tay- 
lor, (Civ. A.) 225 SW 822; Missouri, 
etc., R. Co. v. Kinslow, (Civ. A.) 173 
Sw 1124; Holt v. Texas Midland R. 

0., (Civ. A.) 160 SW 327; De la Pena 
vw. Internationals ete. R. Co., 32 Tex. 
Civ. A. 241, 74 SW 58; Houston, etc., 
Ro.€o. v. Sealinski, 9 Tex... Civ. As 
107, 46 SW 113; International, etc., 
RCo vy. Lee, (Civ. A.) 34 SW 160. 


Va.— Norfolk, ‘ete: RR. Co. v.. vDe 
Board, 91 Va. 700, 22 SE 514, 29 LRA 
$25. 


Wash.—McConkey v. Oregon R., 
etce., Co., 35 Wash. 55, 76 P 526. 


87. Rager v. Louisville, etc., R. 
Co., 137 eu Sila wali Oh cvs 760, 127 SW 
; Hendricks v. Kansas City 
1420 as 499, 17S 


130; Yazoo, ete., R. Co. v. Smith, 111 
Miss wes de le St uLoonen ELUitty Viet. 
eos, etc, Pa Con e226 iiom2se, Lem 
a 12 ie 

y-—Davis v. Anderson, 208 
Kk? "17 371 SW 1089; Robinson v. 
Louisville, 6tch ks Con 199) Kye 694, 


251 SW $68; Louisville, etc. R. Co. 
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v. Steele, 179 Ky. 
LRA1918D 317. 


Minn.—Akers v. Chicago, 


605, 201 SW 43, 


eLOy oO Re 


Co., 58 Minn. 540, 60 NW 669. 
Miss.—Byars v. Davis, 131 Miss. 
1, 94 S 853. 
Mo.—Hufft v. St. Louis, ete, R. 
Co., 222 Mo. 286, 121 SW 1120. 
N. J.—Opdycke v. Easton, etec., R. 
Con. 68 WN dade 12 o2) Age 43 
Tenn.—Nashville, ete, R. Co. v. 


Lovejoy, 138 Tenn. 492, 198 SW 61. 


Tex.—International, etc., R. Co. v. 
Lee, (Civ. A.) 34 SW 160. See Holt 
v. Texas Midland R. Co., (Civ. A.) 
160 SW 327 (permissive licensees 


must accept railroad tracks as they 
find them). 


fa] Blocking frogs.—(1) At com- 
mon law no duty to block frogs is 
owed by the company to trespassers 
or bare licensees. Hufft v. St. Louis, 
ete., R. Co., 222 Mo. 286, 121 SW 120; 
Archer v.. Union Pac. R. Co., 110° Mo. 
A. 349, 85 SW 934; International, 
ete, R.UCo. v., duee; (Tex.s Ciy,)A:),. 34 
SW 160. (2) Statutes requiring the 
blocking of frogs, being only for the 
protection of employees (Louisville 
Bridge R. Co. v. Sieber, 157 Ky. 151, 
162 SW 804; Akers v. Chicago, etc., 
R. Co., 58 Minn. 540, 60 NW 669; 
Fufft. vo St. (louis; ete, Ra Co; 222 
Mo. 286, 121 SW 120) (3) or others 
(Akers vy. Chicago, etc., R. Co., supra; 
Euftt we ot. Lowis; “etc., Ro Co... sus 
pra), (4) does not make the company 
liable to trespassers and bare oa 
censees (Louisville Bridge Co. 
Sieber; 157 Ky. 151,-162° Swi 804; 
Akers v. Chicago, etc, RCo. supra: 


Hut v. St: Louis, ete., R. Co., su- 
pra). 
{b] Condition of bridge.—Negli- 


gence on the part of a railroad in per- 
mitting a railroad bridge to get out 
of repair will not render it liable to 
a mere licensee who was injured 
while using it. Opdycke v. Easton, 
ete, BR. Cos 6SAN. Je Te el2) 2 yAy 2235 


[c] Sound ties.—A railroad owes 
no duty to use only sound ties. 
Davis v. Quincy, ete., R. Co., 155 Mo. 
AP ST2) 236 (Se DS. 


89. Ark.—Chicago, ete, R. Co. v. 
Payne, 103 Ark. 226, 146 ‘Sw 487, 39 
LRANS 217; St. Louis, etc., R. Co. v. 
Ferrell, 84 Ark. 270, 106 SW 263. 


Iowa.—Radenhausen v. Chicago, 
etce., R. Co., 205 Iowa 547, 218 NW 
316. 

Ky.—Bales v. Louisville, etce., R. 
Co., 179 Ky. 207, 200 SW 471; Louis- 
ville, etc., R. Co. y. Schneider, 174 Ky. 
T2%, 192 Sw 834; Rager v. Louisville, 
éte., R. Co., 137 Ky. Sit. 39 Ky.., 7160; 
127 SW 155;- Lyter Vv. Louisville, etc., 


Peon ancy Ops 697. 
La.—Spizale v. Louisiana R., etc., 
Col, 128 Lal 137, 64 S 714. 
ete., 


Mich.—Charlebois v. Gogebic, 
R. Co., 91 Mich. 59, 51 NW 812. 
Nebr.—Omaha, etc., R. Co. v. Mar- 
tin, 14 Nebr. 295, 15 NW 696. 
N. C.—Muse v. Seaboard Air Line 
R. Co., 149 N. C, 443, 68 SH 102, 19 
LRANS 453. 


Tex.—De la Pena v. International, 


Cetera | CO,, soa Lex, CiveeAy 2415074 
Sw’ 58; Houston, etei; R. -Cow -v:. Sga- 
linski, 19 Tex. Civ. A. 107, 46 SW 113. 


See St. Louis Southwestern R. Co. v. 
Wallace, (Civ. A.) 200 SW 178 (hold- 
ing that the condition of_the right of 
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and failed to use reasonable precautions to avoid in- 
jury to persons likely to use them or to notify them 
of the danger,®! or unless it has, by a course of con- 
duet, established a status for children imposing a 
greater duty than it would otherwise owe.®? 


Nor as 


way is important only in connection 
with the question of proper lookout). 


[a] Thus (1) the company may 
pile lumber or other materials on its 
right of way. Foard v. Tidewater 
Power Co., 170 N. C. 48, 86 SE 804; 
Muse vy. Seaboard Air Line R. Co., 149 
N. C. 448, 63 SH 102, 19 LRANS 453. 
(2) The company owes no duty to a 
trespasser to cover a drain ditch on 
its right of way. Spizale v. Louisi- 
ana R., etc., Co., 128 La. 187, 54 S 714, 


[b] That use by licensees is for 
the purpose of becoming passengers 
or leaving trains does not affect the 
rule. Chicago, etce., R..Co. v. Taylor; 
(Tex, Civ. A.) 225 SW 822 


[c] Where street lanattie to the 
depot, although on railroad right of 
way, has been repaved by the town, 
the railroad is not liable for. injuries 
from defects therein. Neal v. South- 
ern R. Co., 128 N; C.'243).38 Sai: 


90. Ala.—Alabama Great Southern 
rh Co. v. Moorer, 116 Ala. 642, 22 S 


Ky.—Louisville,_ ete., Co 
Steele, 179 Ky. 605, 201 sw 43, LRA 
LUOLSD BiL72 


La.—Hendricks v. 
Foutheen Re Go. 


Miss.—Yazoo, etc., R. Co. v. Smith, 
Pig Miss, 471, TISMis2: 


Nebr.—Kruntorad v. Chicago, etc., 
Re "Co;, 111 UNebr, -758;) tot, 91 aN 
olla bert Gye]: 

N. Y.—Capitula v. New York Cent. 
R. Co., 213 App. Div. 526, 210 NYS 651 
[aff 241 N. Y. 614 mem, 150 NE 577 
mem]. 

Or.—Haynes v.. Oregon-Washington 
Re. ete. (Co. iy Or 23.05 a oi 286. 

Tex.—Missouri, etce., Vv. 
Kinslow, (Civ. A.) 172 sw 1124, 


Va.—Norfolk, ete., R. v. 
Deane OL Via. 700, 22 SE 51 “29 LRA 


Kansas City > 
142 La. 499, 77 S$ 


Wash.—McConkey v. Oregon R., 


ete. > Coy ©35 7 Wash. 955; 716— Pa voab 
(bridge). 
fa] No warning is owed to the 


public as to a turntable. Hendricks 
v. Kansas City Southern R. Co., 142 
a ago Sels0 


{[b] That Wootpate was not pro- 
vided on railroad bridge does not 
make the company negligent as to 
trespassers. Capitula v. New York 
Cent. R. Co., 213° App. Diy. 526, 210 
NYS 651 [aff 241 N. ¥. 614 mem, 150 
NE 577 mem], 


91. Phipps v. Oregon R., ete., Co., 
161 Fed. 376; Tilinois Cent. R. Go. Mie 
Waldrop, 72 SW 1117, 24 KyL 2127; 
Lyter v. Louisville, ete., 15a ASLO}, 12 
Ky. Op. 697; Jones v. Southern R. 
Co., 199 N. C. 1, 153 SH 637; Norfolk, 
etc., R. Co. v. De Board, 91 Va. 700, 
22 SE 514, 89 LRA 825. 


S27 Louisville, el. yemkvcnns © Ocmmave 
Steele, 179 Ky. 605, 201 SW 43, LRA 
1918D 317. 


[a] Bule explained.—This addi- 
tional duty is by reason of conduct 
inducing the children to believe they 
may safely go and be where they do 
go and by placing before their easy 
reach things inviting and attractive 
to childish fancy. Louisville, ete., 
R. Co. v. Steele, 179 Ky. 605, 201 SW 
43, LRA1918D 317. 
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to such trespassers®® or licensees®* is the railroad 
bound to provide and maintain reasonably safe ap- 
But as to a person upon its 
premises by express or implied invitation, or by right 
as-one of the public, although the railroad is not 
required to have its premises and equipment abso- 
lutely safe,° it is under an obligation to prevent 
injury to such person from any unseen or unusual 
danger,®’? and therefore to exercise ordinary care 
to keep its premises in a reasonably safe condition,°*® 
and to provide and maintain reasonably safe appli- 
In accordance with the gen- 
eral rule of negligence,! a railroad is not lable for 
an injury resulting from a defect in its premises 
which injury could not be reasonably anticipated,” 
and this is true regardless of whether the injured 
person is an invitee or trespasser or licensee.* 


pliances or equipment.°® 


ances and equipment.®? 


98. Kan.—Hayden v._ Atchison, 
etc., R. Co., 87 an, "438, ae P 165. 


Ky. eT eievilie’ etc., Co. 
Steele, 179 Ky. 605, 201 sw 43, LRA 
1918D 317. 

Mont.—Martin v. Northern Pac. R. 
Coz di Mont.31,.149> P 89: 

N. Y.—Capitula v. New York Cent. 
ReeCo., 213, App. .Div. 1526, 210° NYS 
651 [aff 241 N. Y. 614 mem, 150 NE 
577 mem]. 

Or.—Cederson v. Oregon R., etc., 
Co., 88 Or. 343, 62 P 637 63 P 763. 

Tenn.—Chattanooga Station Coy ve 
Harper, 138 Tenn. 562, 199 SW 394. 

Va.—Hortenstein v. Virginia-Caro- 
lina R. Co., 102 Va. 914, 47 SEH 996. 


94. Kan.—Hayden  v. era ree 
etc., R. Co., 87 Kan. 438) 124 P 165. 
Ky .—Robinson vy. Louisville, etc., 


R. Go. 199 Ky. 694, 251 SW 968. 
Mont.—Glover v. Chicago, ete, R. 
Co., 54 Mont. 446, 171 P 278. 
Or.—Cederson v. Oregon R., etc., 
Co., 88 Or. 343, 62 P 637, 63 P 768. 
Va.—Hortenstein v. Virginia-Caro- 
lina) Ri Co,;2 102° Va, 914, 47. SEH 996. 
Norfolk, ete., R. Co. v. Wood, 99 Va. 
156, 37 SE 846. 
95. Ind.—Cannon _ v. Cleveland, 
etc., R. Co., 157 Ind. 682, 62 NE 8. 


Ky.—Robinson vy. Louisville, ete., 
15 wOcorrmme LEIS) aes 694, 251 SW 968; 
Louisville, etc., Co. v. Steele, 179 
Ky. 605, 201 Sw ye LRA1918D 317. 


Mont.—Glover v. Chicago, etc., R. 


Co., 54 Mont. 446, 171 P 278 (speed- 
er); Martin v. Northern Pac. R. Co., 
bi Mont. 231) 149, P 89. 


N. Y.—Capitula v. New York Cent. 
R. Co., 213 App. Div. 526, 210 NYS 
651 [att 241 N. Y. 614 mem, 150 NE 
577 mem]. 


Or.—Cederson v. Oregon R., etce., 
Co. 38 Or. (843,262) P, 637, 63° PB. 163: 


Va.—Hortenstein vy. Virginia-Caro- 
lincwin..©O.. LOA Va. 924) 47, 5H 996: 
Norfolk, etc., R. Co. v. Wood, 99 Va, 
156, 37 SE 846. 


Contra Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


96. Colorado, etc., R. Co. v. Sonne, 
84 Colo. 206, 88 P 3838; Flynn vy. New 
aor Cent. R. Co., 142 N. Y. 439, 37 


NE 51 

97. Se ca v. Louisville, etc, R. 
Comets, JS nb,” 26 ied. 2353 
Louisville, etc., R. Co. v. Phillips, 112 
Ind. 59, 13 NE 132, 2 AmSR 155; 
Goodrich v. Burlington, etc., R. Co., 
103 Iowa 412, 72 NW 653; Gulf, etc., 
7 Re) Corr Ve, bryank, 30) Tex. Civ A. \4, 
66 SW 804. 


[a] Illustration.—Where a person 
is on railroad premises as of right, 
as walking on a track laid in a pub- 
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lic street, and is run over by reason 
of having been caught fast by a de- 
fect in the track, the company is li- 
able. Louisville, etc., R. Co. v. Phil- 
lips, 112 Ind. 59, 13 NE 132, 2 AmSR 
155; Goodrich v. Burlington, ete., R. 
Co.,. 103 Iowa 412, 72 NW uae 

98. Ark.—St. Louis, etce., 

v. Dooley, 77 Ark. 561, 92 Sw 789. 

Cal.—Hansen vy. Southern Pac. Co., 
105.Cal./379,. 38 P 957. 

Colo.—Colorado, etc., R. Co. vw. Son- 
ne, 34 Colo. 206, 83 P 383. 

Ga 
Coe 98 Ga. 783, 25 SE 73 

Ky.—Bales_ v. Loulsvili, 
@o., 79 Ky. 207, 200 SW 471. 

Mich.—Glappa v. Detroit, ete, R. 
Co., 179 Mich. 76, 146 NW 184. 

Minn.—Beck v. Chicago, Btes R. Co., 
125 Minn. 256, 146 NW 109 

N. Y.—Flynn v. New vito Cent; 
R. Co., 142 N. Y. 489, 37 NE 514. 

Ss. C—Matthews v. Seaboard Air- 
Line:-R.. Co.,) 67S! C499, 46 SE 335, 
65 LRA 286; Barber v. Richmond, 
etc., R. Co., 34 S. C. 444, 13 SE 630. 

Tex.—Missouri, ete., R. Co. v. Kins- 


Co. 


ete., R. 
etc.,, R. 


| low, (Civ. A.) 172 SW 1124. 


Ont.—Thompson y. Grand Trunk R, 
Co., 3 OntWN 1392, 22 OntWR 524, 
5 DomLR 145. 


See Devine v. Illinois Cent. R. Co., 
191 Ill. A. 330 


[a] Rule 4s not affected by the 
mere fact that plaintiff was at the 
particular place at the particular time 
because of returning from attending 
to his own enterprise. Beck v, Chi- 


cago, etc., R. Co.,, 125 Minn. 256, 146 
NW 1092. 
[b] Proximity of platform belong- 


ing to private individual to the rail- 
road track is not negligence on the 
part of the railroad company, where 
it owns only the road bed at that 
point and has no interest in, or con- 
trol over, either the platform or the 
ground upon which it rests. Barber 
v. Richmond, ete., R. Co., 34 S. C, 444, 
13 SE 6380. 


[c] Sidetrack covered with sand 
may be within the rule, even though 
the sand was placed there by a third 
person who had contracted to keep the 
track free from sand. Glappa v. De- 
troit, ete., -R. Co. 179 Mich» 76, 146 
NW 134. 


99. Ill_—Moylin v. Chicago River, 
etc., R: Co.,.172 I. HN 645 


Nebr oc Laneentod v. cn ort Pac. R. 


Co.,°85 Nebr. 527, 123 NW 1086. 
Or.—Cederson v. Oregon R., ete 
Co., 38 Or. 348, 62 P 637, 63, P 163. 


Tex.— Gulf, etc., 
70 "Tex. 126, 


R. Co. v. Walker, 
7 SW "831, 8 AmSR 582. 


“18s Be 


Effect of warning notice on company’s prior lia- 
bility. The company’s liability for its defective 
premises of which it had knowledge is not affected 
by the placing of a warning notice after the happen- 
ing of the accident.* 


[§ 2130] (2) Failure To Construct and Maintain 
Fences and Cattle Guards*°—(a) In General. 
in the absence of statutory requirement® there is no 
duty upon a railroad company to fence its tracks, 
or right of way, for any purpose,’ there is no re- 
qin yee of a fence to exclude persons from railroad 
premises,® unless imposed by statute or ordinance ;° 
and consequently the failure to construct or main- 
tain fences or cattle guards cannot, in the absence of 
statute or ordinance, be considered negligence as to 
persons who come upon the tracks at a point where 
there is no fence or cattle guard and are injured,'° 


Since 


Que.—Lemay v. Quebec, etc., R. Co., 
25 Que. Super. 82 


[a] Theory that no particular type 
of equipment may be required is in- 
applicable in a case where, to the 
knowledge of the company, a padlock 
used for safe operation of a switch 
stand had been broken for weeks. 
Moylan v. Ft aa River; etc., RiiCey 
£72) ELAS 


1. See Lee § 483. 


2. Gosney v. Louisville, ete., R. Co., 
iS Ky. 323, 183 SW 538, LRA1916E 


3. Gosney v. Louisville, 
Co., supra. 


4 Hayes v. Seaboard Air Line R. 
Co.,. 103 S. C. 519, ‘88 SE, 268. 


5. Cross references: 

Duty of railroad under attractive nui- 
sance doctrine see Negligence §$§ 
155-189. 

Duty to fence as regards employees 
see Master and Servant §§ 512, 513. 

Liability of lessee company for lessor 
company’s failure to fence tracks 
see supra § 1149 in 51 C. J. 

6. See statutory provisions. 

7 See supra § 423 in 51 C. J. 

8. U. S.—New York, etc., R. Co. 
Price, 159 Fed. 330, 86 CCA 502, 16 
LRANS 403; Reynolds v. Great North- 
ern_R. Co.,. 69 Fed. 808;°16 CCA .435; 
29° DRA 695. 

Conn.—Nolan v. New York, etc., R. 
Co., 538 Conn. 461, 4 A 106 


Ga.—Western, ete., R. Co. v. Rope. 
ers, 104 Ga. 224, 30 SE 804. 


Ill.—Wabash R. Co. v. Gaull, 116 Il. 
A. 443; Kinnare v. Chicago, ete, R. 
Co., 114 Ill. ‘A. 230. 


Ky.-—Jackson y. Louisville, ete., R- 
Co., 46 SW 5, 20 KyL 309. 

Mo.—Barney v. Hannibal, etc., R. 
Se 126 Mo. 372, 28 SW 1069, 26 LRA 


ete., R. 


N. H.—Casista v. Boston, etc., 
Co., 69 N. H. 649, 45 A 712. 


N. Y.—Roberton v. New York, 7 
Misc. 645, 28 NYS 18 [aff 149 N. Y. 
609 mem, 44 NE 1128 mem]. 


Wis.—Bejma v. Chicago, ete., Elec- 
tric R. Co., 160 Wis. 527, 149 NW 588, 
152 NW 180. 


{a] Switch yards.—-Jackson vy. 
Louisville, etc., R. Co., 46 SW 5, 20 
KyL 809; Barney v. Hannibal, ete., 
R. Co., 126 Mo. 372, 28 SW 1069, 26 
LRA 847. 


9. See infra § 2131. 

10. U.S.—Sirovy v. Davis, 290 Red 
60; New York Cent., etc., GO 
Price, 159 Fed. 330, "86 COA 502, 16 
LRANS 1103. 


Ga.—King v. Georgia Cent. R. Co., 
107 Ga. 754, 33 SE 839; Western, etc., 


R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2130-2131] 


particularly where the only barrier possible, effective 
to prevent the injury, would be on another’s prop- 
Obviously, where there is no duty of the 
company to have a fence, it cannot be deemed liable 
for injuries to those entering on its premises through 
a hole in its fence,1* especially where entrance could 
have been through a gate in the fence;!* nor need 
it reconstruct a cattle guard so as to adapt it to the 


erty.++ 


use of licensees.!# 


[§ 2131] (b) When Required by Statute, In 
many, if not most, jurisdictions, the fencing of a rail- 


R. Co. v. Rogers, 104 Ga. 224, 30 SE 
804;. Collier v. Georgia R. Co., 76 Ga. 
611; Autry v. Southern R. Co., 32 Ga. 
A. 8, 123 SE 752. 


Ind.—Davis v. Keller, 85 Ind. A. 9, 
150 NE 70. 


La.—Hendricks v. Kansas _ City 
Southern R. Co., 142 La. 499, 77 S 130. 


Mass.—Khinoveck vy. Baltimore, 
etc., R. Co., 210 Mass. 170, 96 NE 52; 
Menut v. Boston, ete., R. Co., 207 
Mass. 12, 92 NE 1032, 30 LRANS 1196, 
20 AnnCas 1213; Mugford v. Boston, 
ete., R. Co., 173 Mass. 10, 52 NE 1078. 


N. J.—Daneck y. Pennsylvania R. 
mae 59 N. J. L. 415, 37 A 59, 59 AmMSR 
13. 


Or.—Haynes v. Oregon-Washington 
R., ete., Co., 77 Or. 236, 150 P 286. 


[a] Recognized rule (1) is that 
the company need not fence or place 
guards along its road, notwithstand- 
ing a public road may run parallel to 
such railroad. King v. Georgia Cent. 
R. Co., 107 Ga. 754, 33-SH- 839; Collier 
v. Georgia R. Co., 76 Ga. 611; Autry 
v. Southern R. Co., 32 Ga. A. 8, 123 
SE 752; Daneck v. Pennsylvania R. 
Co., 59 N. J. L. 415, 37 A 59, 59 AmMSR 
613. (2) But this rule does not apply 
to a case where the company is re- 
sponsible or partly- responsible tor 
the creation and joint maintenance of 
a nuisance extending onto a part of 
its property used as a public street. 
Autry v. Southern R. Co., supra. 


11. Bremner v., Hendrickson, 31 F. 


(2d) 893. 

12. Sirovy v. Davis, 290 Fed. 60. 

13. Sirovy v. Davis, supra. 

14. Shaw v. Chicago, etc., R. Co., 
(Mo.) 184 SW 1151. 

15. See supra § 424 in 51 C. J. 

16. See cases infra note 20. 

17. See infra text.and note 18. 


18. Chicago, etc., R. Co. v. Grablin, 
88 Nebr. 90, 56 NW 796, 57 NW 522; 


Houston, ete., R.\ Co. v. Boozer, 2 
Tex. 'Unrep. Cas. 452. 


[a] Well considered case see Bis- 
chof v. Illinois Southern R. Co., 232 
Ill. 446, 88 NE 948, 13 AnnCas 185. 


[b] In Tllinois.—(1) While it was 
early held that the statute (now Rey. 
St. [1928] ¢ 114 § 78) requiring rail- 


roads to fence their rights of way’ 


was not intended for the protection of 
persons traveling on an adjacent high- 
way (Bischof v. Illinois Southern R. 
Co., 232 Tll. 446, 88 NE 948, 13 AnnCas 
185 [aff 137 Ill. A. 33]; Wabash R. Co., 
v. Gaull, 116 Til. A. 443), (2) and un- 
der City and Village Act art 5 44 par 
26 (Rev. St. [1925] ¢ 24 § 65 par 26), 
authorizing municipal authorities to 
fence railroads and construct cattle 
guards, that the authority is limited 
to protection of stock (Heiting v. Chi- 
cago, ete., R. Co., 252 Ill, 466, 96 NE 
842, AnnCas1912D° 451 [aff 162 Ill. A. 
403]), (3) yet City and Village Act 
art 5 §,1 par 27 (Rev. St. [1925] c 24 
§ 65 par 27), requiring flagmen at 
street erossings and protection 
against injuries to persons and prop- 
erty in the use of railroads, has been 
construed to be a supplement of the 
provision for fencing against stock so 
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road track is regulated by statutes or ordinances.!® 
Under some,?® but not all,17 of these statutes, the 
requirement of a fence has been construed to extend 
to the protection of children,® although it has been 
said that both persons sui juris and persons non sui 
juris are protected where nothing in the language 
of the statute or ordinance indicates a contrary in- 
and the company’s failure to erect or 


maintain the required fences may be considered neg- 


as to authorize municipal authorities 
to provide protection against injury 
to persons and property in the use of 
railroads (Hayes v. Michigan Cent. R. 
Co., 111 U. S. 228, 4 SCt 369, 28 L. ed. 
510; Heiting v. Chicago, etce., R. Co., 
supra), (4) and various ordinances 
have been construed as applying to 
persons (Hayes v. Michigan Cent, R. 
Co., supra [construing Chicago or- 
dinance]; Carlin v. Chicago, ete., R. 
Co., 297 Ill. 184, 180 NE 871; Heiting 
v. Chicago, etc., R. Co., supra; Cur- 
ran v. Chicago, etc., R. Co., 213 Tl). A. 
7 [rev on other grounds 289 Ill, 111, 
124 NE 330]). (5) An ordinance pro- 
viding that railroads operating with- 
in the city shall, at times and places 
specified by the city council, have 
property fenced does not make an ac- 
tion by the council a condition pre- 
cedent to liability for an injury re- 
sulting from a failure to fence. Cur- 
ran v. Chicago, etc., R. Co., supra. (6) 
The company’s duty to fence is not 
such as to require a fence sufficient 
to prevent entrance by children. Col- 
by ns raategS Junction R. Co., 216 Ill. 
A, 4 


{e] In Massachusetts.—Under 
Rev. L. c 111, § 120, requiring rail- 
roads to erect and maintain suitable 
fences except at specified places, a 
company’s liability for failure to do 
so is cohstrued as being only as to 
adjoining landowners. New York 
Cent., ‘ete., KR. ‘Co. Vv.’ Price, 159 Fed. 
330, 86 CCA 502, 16 LRANS 1103; 
Byrnes v. Boston, ete, R. Co., 181 
Mass. 322, 68 NE 897. 


[ad] In Minnesota.—(1) While the 
statutes of 1876 and 1877, requiring 
railroads to fence their roads and im- 
posing liability for failure to do so, 
were construed to apply as against 
domestic animals and not as to per- 
sons (Fitzgerald v. St: Paul, ete. R. 
Co., 29 Minn. 336, 13 NW 168, 43 AmR 
212), (2) subsequently this interpre- 
tation of the statute of 1877 (Gen. St. 
[1894] § 2695) was repudiated and the 
statute was held ‘to include the pro- 
tection of a child non sui juris and 
to impose liability for injury to such 
child (Marengo v. Great Northern R. 
Co., 84 Minn, 397, 87 NW 1117, 87 Am 
SR 369; Rosse v. St. Paul, etc., R. Co., 
68 Minn. 216, 71 NW 20,64 AmSR 472, 
37 LRA 591), (3) which interpretation 
was held to be unaffected by the 
amendatory Gen. L. (1897) ce 346 
(Nickolson v. Northern Pac. R. Co., 
80. Minn. 508, 883 NW 454). (4) This 
construction of the statute to include 
the protection of children non sui 
juris extends to cover cattle guards 
as part of the fence. Mattes v. Great 
Northern R, Co., 100 Minn. 34, 110 NW 
98. (5) The kind of fence required 
has also been the subject of statutory 
change, since Gen. St. (1870) § 2698, 
requiring a suitable and substantial 
post and board or stone fence at least 
five feet high to prevent the passage 
of teams or animals over the track, 
has been held to have been impliedly 
repealed by Gen. St. (1894) § 2055, 
making a barbed wire fence of two 
barbed wires and one smooth wire of 
at least forty barbs to the rod, firm- 
ly fastened to posts and more than 
two rods apart, sufficient. Ellington 
v. Great Northern R. Co., 96 Minn, 176, 


ligence as to children injured by reason of such fail- 
ure,*® although not for injuries not caused by such 


104 NW 827. (6) Likewise, Gen. St. 
(1913) § 4263 (Gen. St. [1923] § 4744) 
has been construed as giving protec- 
tion to children (Sirovy v. Davis, 290 
Fed. 60); (7) but under its express 
requirement of a fence on each side 
of all lines, there is no duty imposed 
to fence any place on one side only 
(Sirovy v. Davis, supra). 


[e] In Wisconsin.—(1) It was 
early decided that the laws of 1860 
were not confined to the protection of 
domestic animals but extended to em- 
brace the case of a child non sui juris. 
Schmidt v. Milwaukee, ete., R. Co., 23 
Wis. 186, 99 AmD 158. (2) ‘Subse- 
quently it was held that St. (1898) § 
1810 (St. [1911] § 1810; St. [1921] § 
1810), being in the interest of pre- 
serving human life and limb, should 
not receive an interpretation which 
would tend to weaken it unless legis- 
lative intention is clear (Bejma vy. 
Chicago, etc., Hlectric R. Co., 160 Wis. 
527, 149 NW 588, 152 NW 180 [foll 
Bejma v. Johnson, 160 Wis. 540, 149 
NW _ 592]; Ulicke v. Chicago, etc., 
R. Co., 152 Wis. 286, 189 NW 189), 
(3) but that the statutory require- 
ment is not to build a fence suffi- 
cient to prevent human entrance up- 
on the right of way (Ulicke v. Chi- 
cago, etc., R. Co., supra), (4) and that 
the mere fact that a sufficient fence 
existed at the time of the enactment 
of the statute, which fence has since 
been removed, is not a sufficient com- 
pliance with the requirement (Ulicke 
v. Chicago, etc., R. Co., supra), (5) 
So, under St. (1911) § 1810, where one 
railroad track crosses another on an 
overhead trestle, there is no duty as 
to the first railroad to fence on the 
line of intersection between its right 
of way_and that of the second rail- 
road. Bejma v. Chicago, etc., Electric 
R. Co., supra [foll Bejma vy. Johnson, 
supra]. \ 


_[f] In_Ontario.—(1) Under provi- 
sions of Railway Act (1898) §§ 197, 
259, a railroad was construed to be 
required to fence its track within the 
limits of a city, town, or village. 
Tabb v. Grand Trunk R. Co., 8 Ont. 
L. 208, 3 OntWR 885; Potvin vy. Ca- 
nadian Pac. R. Co., 4 OntWR 511. (2) 
This construction was affirmed by 
amendments contained in Consoli- 
dated Railway Act §§ 199, 227 (3 Hdw. 
VIT c 58). Tabb v. Grand Trunk R. 
Co., supra. 


19. Curran v. Chicago, etc., R. Co., 
213 Ill. A. 7 [rev on other grounds 289 
Til. 111, 124 NE 330]. 


20. U. S.—Baltimore, ete., R. Co. 
v. Cumberland, 176 U. S: 232, 20 SCt 
380, 34 L. ed. 447 [aff 12 App. (D. C.) 
598] (construing regulations of dis- 
trict commissioners adopted pursuant 
to congressional act); ‘Union Pac. R. 
Co. v. McDonald, 152 U. S. 262, 14 SCt 
619, 38 L. ed. 434 (under Colorado 
statute hoiding that failure to fence 
is evidence of negligence); Hayes v. 
Michigan Cent. R. Co., 111 U. S. 228, 4 
SCt 369, 28 L. ed. 410 (holding that 
failure to comply with the fencing re- 
quirement of the Chicago ordinance is 
evidence of negligence). : 


Ill.—Maskaliunas vy. Chicago, ete., 
R. Co., 318 Ill. 142, 149 NE 23; Carlin 
v.10 Chicago,, ete.,. RK. Co,8207s Lts'45 
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failure,?? and only as to a fence upon the railroad 
property?? and where the presence of a fence on 
the railroad property would have prevented the in- 
Where there is such statute or ordinance,** 
the fact that the injured person was a trespasser, 
and hence within the rule that as to such the com- 
pany owes no duty?® except to refrain from wan- 
tonly and willfully injuring him,?* does not affect his 
right of recovery for failure to comply with the 
statute or ordinance,?* and the same is true as to one 
unlawfully on railroad premises in violation of a 
But even under statutes requiring fenc- 
es, a failure to fence is not negligence as to persons 
injured at a point where public necessity or conven- 


jury.?° 


statute.?§ 


130 NE 371; Curran v. Chicago, etc., 
Re2Co.) 213 Willy A. [rev on other 
grounds 289 Ill. 111, 124 NE 330] (pri- 
ma facie negligence). 


Mich.—Keyser v. Chicago, etc. R. 
Co., 66 Mich. 390, ao NW 867; Keyser 
Vi Chicago, te Ri: Co., 156 Mich. 5659, 
23 NW 311, 56 ‘AmR 405; Marcott v. 
Marquette, ’etc., Reco, 47 Mich. 1, 10 
NW 53. 

Minn.—Ellington v. Great Northern 
R. Co., 96 Minn. 176, 104 NW 827; 
Nickolson v. Northern Pac. R. Co., 80 
Minn. 508, 88 NW 454 (failure to fence 
held evidence of negligence). 


Nebr.—Chicago, ete., R. Co. v. Grab- 
lin, 38 Nebr. 90, 56 NW 796, 57 NW 
522, 

Wis.—Berndl v. Director Gen. of 
Railroads, 177 Wis. 210, 188 NW 81; 
Alexander v. Minneapolis, etc., R. Co., 
156 Wis. 477, 146 NW_ 510 (writ of 
error dism 239 U. S. 635 mem, 36 SCt 
283 mem, 60 L. ed. 479 mem]; Schwind 
v. Chicago, etc., R. Co., 140 Wis. ite el kal 
NW 639, 133 AmSR 1055; Stuettgen 
vy. Wisconsin Cent. R. Co., 80 Wis. 498, 
50 NW 407. 

See Morrissey vy. Providence, etc., 
R. Co., 15 R. I. 271, 3 A 10 (assuming 
an obligation by charter to fence, the 
only duty resulting is to prevent in- 
jury to persons on railroad premises, 
not on property of others). 


[a] Prima facie evidence of negli- 
gence.—Schrier v. Milwaukee, etc., R. 
Co., 65 Wis. 457, 27 NW 167. 

[b] Tracks near school building.— 


Krummack vy. Missouri Pac. R. Co., 9 
Nebr. 773, 154 NW 541. 


21. Friend v. Chicago, etc., R. Co., 
104 Wis. 668, 80 NW 934. 


22. Bremner y. Hendrickson, 31 F. 
(2d) 893. 

23. Bremner v. Hendrickson, su- 
pra; Prince v. Chicago, etc., R. Co., 
165 Wis. 212, 161 NW 765; Alexander 
v. Minneapolis, ete., R. Co., 156 Wis. 
477, 146 NW 510 [writ of error dism 
239 U. S. 6835 mem, 36 SCt 283 mem, 60 
L. ed. 479 mem]. 


24. See statutory provisions and 
ordinances, 


25. See supra § 2136. 
26. See supra § 2136. 


OT, suivak w.. Chicago, ete.,, .1Co.; 
299 Ill. 218, 132 NE 524; Carlin v. Chi- 
cago, ete., R. Co., 297 Ill. 184, 130 NE 
371. 


[a] Reason for rule.—To hold oth- 
erwise would be, in effect, to defeat 
the very object of the ordinance. Liv- 
ak vy. Chicago, ete, R. Co., 299 Till. 218, 
132 NE 524. 


28. Berndl v. Director Gen. 
Railroads, 177 Wis. 210, 188 NW 81. 


29. McCarthy v. Fitchburg R. Co., 
154 Mass. 17, 27 NE 773; Marengo v. 
Great Northern R. Co., 84 Minn. 397, 
87 NW 1117, 87 AmSR 369; Nickolson 
v. Northern Pac. R. Co., 80 Minn. 508, 
82 NW 454; Petur v. Erie R. Co., 151 


of 
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statute.®? 


App. Div. 578, 136 NYS 79 [aff 208 N. 
Y. 615 mem, 102 NE 1111 mem (rearg 
den 209 N. Y. 520 mem, 102 NE 1111 
mem)]; Bejma v. Chicago, etc., Elec- 
tric R. Co,, 160 Wis. 527, 149 NW 588, 
152 NW 180 [foll Bejma v. Johnson, 
160 Wis. 540, 149 NW 592]. 


[a] MTllustration.—A statutory ex- 
emption from the requirement of 
fences except in “places where the 
convenient use of the road would be 
thereby obstructed” makes the failure 
to maintain a fence at a place where 
the unloading of freight is customary 
not negligence as to a child non sui 
juris injured at such place. McCarty 
v. Fitchburg R. Co., 154 Mass. 17, 19, 
27 NE 773. 


30. Marengo v. Great Northern R. 
Co., 84 Minn. 397, 87 NW 1117, 87 Am 
SR 369; Nickolson v. Northern Pac. 
R. Co., 80 Minn. 508, 32 NW 454. 


31. Palyo v. Northern Pac. R. Co., 
144 Minn. 398, 175 NW 687; Petur v. 
Erie) Re Co., 151. App. : Div. 578, 136 
NYS 79 [aff 208 N. Y. 615 mem, 102 
NE 1111 mem (rearg den 209 N. Y. 
520 mem, 102 NE 1111 mem)]. 


32. U. S.—Sirovy v. Davis, 290 
Fed. 60. 

Mich.—Hoover vy. Detroit, ete, R. 
Co., 188 Mich. 313, 154 NW 94; Bur- 
tram v. Michigan Cent. R. Co., 148 


Mich. 166, 111 NW 749; Rabidon v. 
Chicago, etc., R. Co., 115 Mich.-390, 73 
NW 386, 39 LRA 405. See Katzinski 
v. Grand Trunk: R. Co}, 141 Mich. 75, 
104 NW 409 [cit Rabidon v. Chicago, 
etc., R. Co., supra, and others appar- 


g8 | ently under statute). 


Minn.—Mattes v. Great Northern R. 
Co., 95 Minn. 386, 104 NW 234; 
engo v. Great Northern R. Co. 
Minn. 397, 87 NW 1117, 87 AmSR 369; 
Nickolson vy. Northern Pac. R. Co., 80 
Minn. 508, 83 NW 454. 


Mo.—Barney v. Hannibal, ete., R. 
sid 126 Mo. 372, 28 SW 1069, 26 LRA 


Tex,—Houston, etc., R. Co. v. Boo- 
zer, 2 Tex. Unrep. Cas. 452. 


Wis.—Wolf v. Chicago, etc., R. Co., 
184 Wis. 198, 199 NW 142 (adult). 


[a] Size of grounds (1) depends 
in large measure on the location, 
whether they are in a large or popu- 
lous city, devoted mainly to commer- 
cial business or industrial enter- 
prises, or intended to serve a small 
community of limited business and 
industrial capacity. Wolf v. Chica- 
go, etc., R. Co., 184 Wis. 193, 199 NW 
142. (2) Determination of the ex- 
tent is in the first instance left to 
the judgment of the railroad. Wolf 
v. (Chicago, etc), R: Co, supra. C3) 
But this power is not unlimited, as 
the court may, in a proper case, de- 
clare as a matter of law that the size 
of the grounds is unreasonable. Wolf 
v. Chicago, etc., R. Co., supra. (4) So 
a right of way between a depot and 
a bridge, thirty-five hundred feet 
away, with many switch tracks, has 
been held ‘depot grounds” within the 


es 100 Minn. 34, 110 NW 98; 


‘(Byrnes v. Boston, 
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ience requires that there should be no fences,?® such 
as at public crossings,®® along pubite streets,?? or at 
points within the limits of station or depot grounds 
which are either expressly or impliedly excepted by 
Even where there is a duty to fence as 
to persons, this duty is confined to those who are off 
the premises so as to prevent them from getting on 
the company’s property ;**® and so the duty does not. 
extend to persons who are already on the premises.** 


Statutes designed solely for protection of live 
stock*®®> and which require fences along the railroad 
right of way to prevent stock from going on the 
tracks do not apply to persons;*® and consequently 
a failure to fence under such statutes cannot be con- 


meaning of the Statute. Wolf v. Chi- 


cago, etc., R. Co., supra. 

[b] Repair shops and sidetracks 
much used for public purposes are 
not within the exception and must be 
fenced. Mattes v. Great Northern R. 
Mattes 
v. Great Northern RCo; $5 Minn. 
386, 104 NW 234. 


33. pear v. Great Western R. 
Co., 14 L. T. Rep. N. S. 440, 442 (per 
Bramwell, Ts. Fs 


34 Harrold v. Great Western R. 
Co., 14 L. T. Rep. N. S. 440, 442 (per 
Bramwell, BZ) < 


35. See supra § 1469 et seq. 


36. U. S—McCarty v. New York, 
etc., R. Co., 240 Fed. 602, 153 CCA 406 
(construing New York statute); ; Wal- 
kenhauer v. Chicago, ete., R. Co., 17 
Fed. 136, 3 McCrary 553 ‘(construing 
Iowa code). 


Mich.—Rabidon v. Chicago, ete., R. 
Co., 115 Mich. 390, 73 NW 386, 39 LRA. 
405; Marcott v. Marquette, ete., R: 
Co., 49 Mich. 99, 13 NW 387 


Mont.—Nixon y. en ete? Re 
oe 50 Mont. 95, 145 P 8, AnnCas1916B 


oe H.—Casista v. 
Cow, 69 Ne H. 
CY L659 $923). 


ae Y.—Di Caprio v. New York Cent.. 

Co. 231) No Yo 94) 3k NBCT4ERALG 
LR 940; Ditechett v. Spuyten Duy- 
vil, etc., R. Co., 67 N. Y. 425; Prende-- 
east v. New York Cent., ete., RiCos 
58 N. Y. 652 mem; Clarke v. New 
York Cent., ete., R. Co., 104 App. Div.. 
LEP os NYS 575; Lehey v. Hudson 
River R. Co., 27 N. Y. Super. 204; 
Roberton v. New yo 7 Misc. 645. 
28 NYS 13 [aff 149 N. Y. 609 none 44 
NE 1128 mem]. 


[a] In Massachusetts.—(1) While 
it would seem to follow from McCarty 
v. Fitchburg R. Co., 154 Mass. 17, 27 
NE 773, that Pub. St.c 112, § 115 was 
construed to apply to children, it has. 
been held that there is no statutory 
duty upon the company to fence be- 
tween its track and freight yard or 
between its yard and the _ street 
etc.jek. -Comersa 
Mass. 322, 63 NE 897), (2) and that 
Rev. L. c 14, § 120 (reénacted in L. 
[1906] ¢ 4638 pt 2 § 103) requires the: 

maintenance of a fence sufficient to 
prevent the intrusion of animals 
(Menut v. Boston, etce., R. Co., 207 
Mass. 12, 92 NE 1032, 30 LRANS 1196, 
20 ‘AnnCas 1213), (3) so that there is: 
no statutory duty to fence for the pro- 
tection of Hs Sead (Khinoveck v. Bos- 
Bete etc., R. Co., 210 Mass. 170, 96 NE 

[b] In Missouri.—(1) The statu- 
tory duty to fence or maintain a suf- 
ficient fence is construed as not in-- 
tended to impose the duty of having a 
fence sufficient to be an effective bar- 
rier against persons (Barney vy. Han- 
nibal, etc., R. Co., 126 Mo. 372, 28 Sw 
1069, 26 LRA 847; Williams v. Kan- 


Boston, etce., 
649, 45 A 712 (Pub. St. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2131-2133] 


sidered as negligence as to persons injured at points 
where such fences are not maintained.®” 

Where tracks of two or more companies run paral- 
lel and close together, the statutory duty is absolute 
as to each or all of such companies to fence their 
respective tracks, even though the tracks of the re- 
spective companies are so close that the erection of 
fences by each might be unnecessary, impractical, or 
even dangerous.?§ 

Repeal of statute. In accordance with the gen- 
eral rule®® and statutes,*® acerued rights under one 
ordinance as to fencing cannot be affected by a sub- 
sequent repeal and simultaneous reénactment of the 
ordinance nor by a subsequent amendatory ordi- 
nance.*? 


[§ 2132] (8) Defect in Street or Highway Occu- 
pied by Track.4?, Where a railroad track is con- 
structed across or along a public street or highway, 
the railroad company has the duty to construct and 
maintain the part of the street occupied by the track 
free from danger to the traveling public,*? particu- 
larly where so provided in the charter authorizing the 
construction‘ or by statute,*® and if it fails to do so 
it is liable for injuries caused thereby to travelers 
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however, is confined to reasonable care and dili- 
gence,*” and is only the duty to restore and to repair 
such part of the street,*® not to improve it.49 Even 
though the defect in the street between the rails was 
not caused by any act on the part of the railroad,°® 
if the company has knowledge of any defect in its 
road bed which makes the street or highway more 
dangerous it is responsible for injuries caused by 
its neglect to have the defect repaired.®+ Moreover, 
the company’s liability extends to an injury result- 
ing by reason of a hole on its property but extending 
into the street proper,®? and this liability is unaf- 
fected by the fact that the municipality is also lia- 
ble.3 

[§ 2133] (4) Lights on Engines, Trains, Cars, and 
Premises.°* A railroad company owes no duty to 
a trespasser or bare licensee on its tracks, and is not 
liable for a failure to keep a headlight burning on its 
engine,®® or a light on the locomotive tender when 
running reversely,°® or lights on its cars similar to 
headlights on engines,®* especially where by reason 
of a dense fog, or otherwise, it would do no good.*® 
However, in some jurisdictions a headlight or other 
light is required even as to trespassers and bare li- 
censees,®® especially where statutes require head- 


on such part of the street or highway.*® 


Sas, City, etc:., KR. Co., 222 Mo. A. 865, 
6 SW (2d) 48), (2) and this duty has 
been held unaffected by the adoption 
of stock restraint law nor by the 
provisions of the double damage act 
an v. Chicago, etc., R. Co., 184 SW 


[ce] In Ohio.—(1) Although Rev. 
St. (1892) § 3324, requiring construc- 
tion and maintenance of a fence suf- 
ficient to turn stock and making the 
company liable for all damages sus- 
tained in person or property as a re- 
sult of its violation, has been con- 
strued to protect persons (Ludtke v. 
Lake Shore, etce., R. Co’, 24 Oh. Cir. 
Ct. 120 [Rev. St. § 3324]. See Dev- 
ereux v. Thornton, 4 Oh. Dec. (Re- 
print) 449, 2 ClevLRep 177 [if the 
statutory fence was a protection in 
keeping out humans, its absence im- 
posed a higher degree of care as to 
such persons]), (2) and it has been 
held that the company is charged with 
notice of an opening in the fence 
where such opening has existed for 
a long time and persons making use 
of it have worn a path there (Ludtke 
v. Lake Shore, etc., . Co., supra), 
(3) the Ohio rule is that such sec- 
tion does not extend protection to 
persons (Lake Shore, etc., R. Co. v. 
Liidtke, 69 Oh. St. 384, 69 NE 653). 


87. New York Cent., etc., R. Co. 
v. Price, 159 Fed. 330, 86 CCA 502, 16 
LRANS 1103 (under Massachusetts 
statute); Walkenhauer vy. Chicago, 
etes ie. COn wie meds 136.3) MeCrary 
553 (construing Iowa code); Kaper- 
naros v. Boston, etc., R. Co., 115 Me. 
467, 99 A 441; Menut v. Boston, etc., 
Re Co., 207 Mass. 12, 92 NE 1032, 30 
LRANS 1196, 20 AnnCas 1213. 


[a] In Indiana.—(1) Under 1 Gav- 
in & H. p 342. railroads have been held 
not liable for persons injured upon 
their roads (Thayer v. St. Louis, etc., 
mi Oo. 22 Ind, 26, 85 AmD 409), (2) 
and the same has been held under 
Burns Rev. St. (1894) § 5323 (Horner 
Rev. St.- [1897] § 4098a) (Baltimore, 
etec., R. Co. v. Bradford, 20 Ind. A. 348, 
49 NE 388, 67 AmSR 252). 


Sc. Curran ye Chicago, etc., Ry Co., 
913 Ill. A. 7 [rev on other grounds 
289 Ill. 111, 124 NE 330]. 
exe See Municipal Corporations § 
895. 


40. See Statutes [86 Cyc 1225]. 


This duty, ! lights.®° 


41. Cetra v. Chicago, etc., R. Co., 
213 Til. 7 [rev on other grounds 289 
ee aa Ai ols NE 330]. 


42. Cross references: 

Duty of railroad to maintain highway 
as not exonerating public see High- 
ways § 311 note 14 [a]. 

Liability: 

As lessee for defects in road bed see 
supra § 1149 in 51 C. J. 


Of city for defects or obstructions 
in streets caused by railroad see 
Municipal Corporations § 1777 


43. Construction in or along street 
me emcee see supra §§ 346-410 in 


Restoration and maintenance of 
street or highway epoaset see supra 
§§ 347-856 in 51 C. 


44. See supra §§ eet tts 347-356 
in 51=€: 


45. San! statutory provisions. 


46. Ala.—St. Louis, etc, R. Co. v. 
Jamar, 182 Ala. 554, 62 S 701. 


Ga.—Autry v. Southern R. Co., 32 
Ga. A. 8, 123 SE 752. 


Ky.—Louisville Bridge Co. v. Sie- 
ber, 157 Ky. 151, 162 SW 804. 


N. Y.—Wasmer v. Delaware, etc., R. 
Co., 80 N. Y. 212, 36 AmR 608; Ross 
v. Metropolitan Stk: Cos, 116 App. 
Div. 507, 101 NYS 932 [rev on other 
grounds 193 N. Y. 328, 85 NE 1089]; 
Vaughan v. Buffalo, etc., Re OOs, 2 
Hun 471, 25 NYS 246. 


Tex.—International, etc., R. Co. v. 
recon 36. Bex. Civ. Al 385,18 SW) 


Ont.—Thompson v. Grand Trunk -R. 
COs, se Wea @ 2s 40. 


[a] Notice of defect caused by’ a 
failure to restore a highway on which 
the track is laid to its former use- 
fulness need not be shown in order 
to hold a railroad responsible, as such 
defect is a public nuisance, and re- 
sults from a violation of the law. 
Vaughan v. Buffalo, ete. R.‘Co., 72 
Hun 471, 25 NYS 246. 


47, St. Houis; ete., R. Co. v. Jamar, 
ne Ala. 554, 62 S 701; International, 
EX @ OMEN. Haddox, 36 Tex. Civ. 

a “385, 81 SW 10386. 


48. St, Louis, etc., R. Co. v. Jamar, 
182 Ala. 554, 62 § 701. 


The company is under a duty to use rea- 


49. St. Louis, etc., R. Co. v. Jamar, 
supra. 


50. Oakland R,. Co, v. Fielding, 48 
Pa. 320. 


51. Oakland R. Co. v. Fielding, su- 
pra. 


52. Autry v. Southern R. Co., 32 
Ga. A. 8, 123 SH 752. 


53. Autry v. Southern R. Co., su- 
pra. 

54. Statutory liability to employee 
see Master and Servant § 498. 

55. Chesapeake, etc., R. Co. v. See, 
TORS We 25259 25) is yale 1995; Hastern 
Kentucky R. Co. v. Powell, 33 SW 629, 
{7 KyL 1051; Frye v. St. Louis, etc., 
18eA, LOOT OO) ‘Mo. 877, 98 SW 566, 8 
LRANS 1069; Williamson v. South- 
ern R. Co., 104 Va. 146, 51 SH 195, 113 
AmSR 1032, 70 LRA 1007. 


[a] Reason for rule.—The head- 
ene is not intended for such persons 
on the track. It is intended for the 
safety of trainmen, of passengers, 
and of those having a right to be on 
the track. EMrye v.iSt. Louis, eter: 
Co., 200 Mo. 377, 98 SW_566, 8 LRA 
NS 1069. See Hastern Kentucky R. 
Co, v. Powell, 33 SW 629, 17 KyL 1051. 


56. Risbridger v. Michigan Cent. 
R. Co., 188 Mich. 672, 152 NW 961, 157 
NW 279; Newell v. Detroit, etc., R. 
Conese Mich. 697, 153 NW 1077, 15d 
NW 394; Sharpe v. Canadian Pac. R. 
Co., 33 Ontunnn 402, 7 OntWN 167, 19 
DomLR 889. 


57. Bridges v. Kinder, etc., R. Co., 
149 Ta. 4n7%5 89S s309 los WR to2be 
Gilliam v. Texas, etc., R. Co., 114 La. 
272, 38 S 166; Melton v. Chesapeake, 
ete., R. Co., 64 W. Va. 168, 61 SH 3 


58. Dilas v. Chesapeake, etc., R. 
Co., 71 SW 492, 24 KyL 1347. 


59. Kansas City Southern R. Co. v. 
Langley, 62 Okl. 49, 160 P 451 (gross 
negligence); Chattanooga Station Co. 
vy. Harper, 138 Tenn. 562, 189 SW 394 
(reasonably efficient headlight re- 
quired); McCaffry v. Canadian Pac. 
R. Co. (Alta.) [1924] 2 DomLR 213, 
30 CanRCas 65, 1 WestWkly 1083. 


60. See statutory provisions. 


[a] Reason for rule.—‘‘It was neg- 
ligence on the part of the defendant 
to run its engine after night, rear in 
front, without such a light for two 
reasons. First, because by its aid the 
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sonable care in keeping lights on its engines or cars 
as to persons whom it has reason to anticipate may 
be on the tracks,®? as in running through a populous 
community,®°? especially where required by ordi- 
nance,®* although, unless required by statute,°* the 
mere failure to have a headlight is not negligence 
where other equally efficient means of warning are 
This obligation to have lights may be dis- 
pensed with by rule of the company: as to switching.*®® 
Likewise, while it is the duty of the company to keep 
lighted at proper times its depot, approaches, and 
other places connected therewith likely to be visited 
by persons lawfully on the premises,°®’ it owes no such 
duty to trespassers or bare licensees,®* particularly 
where other precautions against accidental intru- 


used £5 


sions have been taken.®® 


Willful, wanton, reckless, or gross negligence.’° 


intestate might possibly have been 
seen in time to stop the train and 
avert the accident; and, secondly, be- 
cause every person who used the 
track as a footway under the implied 
license of the defendant, had reason- 
able ground to expect that such care 
would be exercised and to feel secure 
in acting upon that. supposition.” 

Lloy'd v. Albemarle, etce., R. Co., 118 
SO 1010, 1012, 24 'SE 805, 54 AmSR 


[b] In Arkansas.—The Headlight 
Law (Acts [1907] p 1018) requires 
locomotives to be equipped with a 
headlight of fifteen hundred candle 
power, and, even though no express 
damage liability for failure to do so 
is stated, a failure to do so makes 
the company liable for injury result- 
ing by reason thereof. Chicago, etc., 
a Co. v. Bryant, 110 Ark. 444, 162 SW 


[ec] In Nevada (1) the operation 
of a switch engine backward without 
rear light is in violation of the Head- 
light Law (L.-'[1913] c 33) and 
amounts to simple negligence. Cros- 
man vy. Southern Pac. Co., 44 Nev. 
286,194 P 939. (2) Although the com- 
pany must have a light on a switch 
engine, its failure to do so does not 
make it liable to a trespasser con- 
tributively negligent. Crosman. v. 
Soba apts, Pac. Co., 42 Nev. 92, 173 P 


{d] In North Carolina.—(1) The 
text rule was held even prior to the 
statute (Morrow v. Southern R. Co., 
147 N. C. 6238, 61 SE 621, 16 LRANS 
642; Willis v. Atlantic, 'etc., RR. Co; 
122'N. C. 905, 29 SE 941; Lloyd v. Al- 
bemarle, etc., Rie COs; 118 N.C. 1010, 
24 SE 805, 54 AmSR 764), (2) and the 
running of a train at night without 
a headlight was held a continuing 
negligence (Lloyd v. Albemarle, etc., 
R. Co., supra). (8) Under L. (1909) c 
446, it is held negligence (McNeill v. 
Atlantic Coast Line R. Co., 167 N. C. 
390, 83 SE 704; Griffin v. Atlantic 
Coast Line R. Co., 166 N. C. 624, 82 SE 
973) (4) and a continuing negligence 
to run a train at night without a head- 
light (Powers v. Norfolk Southern R. 
Co., 166 N. C, 599, 82 SE 972). (5) So 
under such statute requiring head- 
lights, and under a provision mak- 
ing the failure to so equip the loco- 
motive a misdemeanor, the lack of a 
headlight is negligence per se. Pow- 
ers v. Norfolk Southern R. Co., su- 
pra; Shepherd v. North Carolina R. 
Cos, 68 N. CC. 518, 79 SH 968. 


61. Indianapolis, etc., R. Co. v. Gal- 
breath, 63 Ill. 436; Chicago, etes Ri 
Co. v. O’Neil, 64 Ill. A. 623 [aff 172 
. 527, 50 NE 216]; Louisville, ete., 
R. Co. v. Bays, 142 Ky. 400, 134 SW 
450, 34 LRANS 678; Cotner v. St. 
Louis, ete., R. Co., 220 Mo. 284, 119 
SW 610; Hammett v. Southern R. Co., 
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discovered.’* 


Trains, or Cars. 


[§ 2134] (5) Means 


As to a bare licensee, the act of operating a train or 
car at night without a light does not impose liability 
upon the company under the willful, wanton, reck- 
less, or gross negligence rule*! elsewhere treated,** 
where the place of injury is not in a populated are 
and provided, of course, that the peril was not timely 


gis 


of Controlling Engines, 
It is the duty of a railroad company 


operating trains or cars at a place where persons are 
known, or may be expected, to be on the tracks to 
provide such trains or cars with the usual means. 
‘and appliances for stopping, and keeping them in 
proper repair,’® and with proper persons in charge*® 
in sufficient numbers,’? who shall have the brakes un- 


der proper control;78 and to use proper means of 


157 N. C. 322, 72 SE 1077; Norris v. 
Atlantic Coast Line R. Co., A 2) ING Ce 
505, 67 SE 1017, 27 LRANS 1069 (ight 
on ‘tender 
feet is insufficient); Allen v. North 
Carolina R. Co., 149 N. C. 258, 62 SH 
1079; Morrow v. Southern R. Co., 147 
N.C. 623, 61 SE 621, 16 LRANS 642; 
Heavener vy. North Carolina R. Co., 
141 N. C. 245, 53 SE 513; Willis v. Ate 
lantic, etc., R. Cos) TAZ NE Cr IO 529 
SE 941;° Purnell v. Raleigh, etc, R. 
Coy, 122. Ni Ch 832) 29 SE 953; Stanley 
v. Durham, etc., R. Co., 120 N. Cio 4s 
27 SE 27. 


62. I1l—Indianapolis, ete., R. Co. 
v. Galbreath, 63 Ill, 436; Chicago, etc., 
R. Co. v. O'Neil, 64 Ill. "A. 623 [aff 172 
Tll. 527, 50 NE 216]. 


Ky.—Louisville, ete., R. Co. v. Bays, 
142 Ky. 400, 184 SW 450, 34 LRANS 


678; Conley v. Cincinnati ete., > Rs 
aes 89 Ky. 402, 12 SW 764, 11 KyL 
Mo.—Cotner v. St. Loe, Heke 13%) 


ee 220 Mo. 284, 119 SW 6 


C.—Thompson v aberdeen, etc., 
Re eee 149 N. C. 155, 62 SE 883. 


Oh.—Fairchild v. Lake Shore Elec- 
te R. Co., 101 Oh, St. 261, 128 NE 


N. S.—Herdman v. Maritime Coal, 
ete., Co., 52 N. S. 185, 40 DomLR 96 
{app allowed on other grounds 59 
Can. S. C. 127, 49 DomLR 91]. 


63. See ordinance provisions. 


{a], Requirement includes running 
on railroad premises. Freitag a Chi- 
cago Junction R. Co., 46 Ind. A. 491, 
89 NE 501, 92 NE 1039. 


64 See’statutory provisions. 


65. Hargrave v. Shaw Land, etce., 
Co., 111 Va. 84, 68 SE 278, AnnCas 
1912A 151. 


[a] Illustration.—Where the red 
hot end of the locomotive could be 
seen on the straightway for a mile 
and the whistle was frequently blown, 
the absence of a headlight, not re- 
quired by statute, is not negligence. 
Hargrave v. Shaw Land, etc., Co., 111 
Va. 84, 68 SH 278, AnnCasi1912A 151. 


66. Baltimore, we R. Co. v. Lee, 
110 Va. 305, 66 SH 51. 


67. Purnell v. Raleigh, ete., R. Co., 
122 N. C. 832, 29.SE 953; Rozwadost- 
skie v. International, ete., Racor nL 
Tex. Civ. A. 487, 20 Sw 872. 


Duty as to passengers to ork prem- 
ises lighted see Carriers § 1343. 

68. Chicago, etce., R. Co. v. Taylor, 
(Tex. Civ. A.) 225 SW 822; Houston, 
etc., R. Co. v. Sgalinski, 19 Tex. Civ. 
A. 107, 46 SW 1138; Rozwadosfskie v. 
International, etc., R. Co., 1 Tex. Civ. 
A, 487, 20 SW A 


69. Smith _ Gulf; <ete.) R54 Co. 
(Tex, Civ. A.) 33 Sw (2d) 501. 


showing track for fifteen, 


securing cars which are standing at or near a place 


[a] Thus, where a fence is erect- 
ed on railroad premises at a street of 
sufficient height and form as to give 
notice against trespassing, 
no necessity of having lights also to 
guard against injury as to a subway 
on the company premises. Smith v. 
Gulf, etc., R. Co., (Tex. Civ. A.) 23 SW 
(2d) 501. 


70. Failure to keep lookout or to 
Signal see infra § 2151. 


71. Newell v. Detroit, etc., R. Co., 
187 Mich. 697, 153 NW 1077, 157 NW 
394; Crosman v. Southern. Pac.-Co., 
44 Ney. 286, 194 P 839. 


72. See infra §§ 2180-2182. 


73.. Newell v. Detroit, etc., R. Co., 
nen Mich. 697, 153 NW 1077, 157 NW 


74, 
supra. 


75. Barley v.,Chicago, etc., R. Co., 
2 F. Cas. No. 997, 4 Biss. 430. 


[a]. Illustration.—Where the track 
is on and along a public street, a 
train should be provided with the 
usual means and appliances to stop 
it. Barley v. Chicago, etc., R. Co., 2 
F. Cas. No. 997, 4 Biss. 430. 


76. Shelby v. Cincinnati, etc., R. 
Co., 85 Ky. 224, 3 SW 157, 8 KyL ‘928; 
Merz v. Missouri Pac. R. Co., 14° Mo. 
A. 459 [aff 88 Mo. 672, 1 SW 382]; 

v. Pennsylvania R. Co., 65 Pa. 269, 3 
AmR 628; Nuzum v. Pittsburgh, etce., 
RUCo,, 30 W. Va. 228, 4 SE 242. But 
see Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SE 19 (the company 
does not owe to a bare licensee a duty 
of employing competent employees). 


[a] Thus it is negligence to detach 
a car on a track where persons are li- 
able to be found and send it out of 
sight around a curve on a down grade, 
unattended by anyone capable of 
checking. it in case of danger. Kay 
v. Pennsylvania R. Co., 65 Pa. 269, 3 
AmR 628. 


77. Schmidt v. Chicago, etc., R. Co.,. 
83 Ill. 405. 


[a]. In Massachusetts (1) although 
Rev. L. c 111 § 200 required a trusty 
and skillful brakeman on the rear car 
of every freight train (Bacon v. New 
York, ete., R. Co., 194 Mass. 489, 80 
NE 458), (2) the requirement does 
not apply to a work train used to dis- 
tribute ties and, sand for the repair 
of the road (Bacon v. New York, etce., 
RivCo., , supra). 


{b] Employees numerous enough 
for usual operation safely are suffi- 
cient unless an unusual exigency is 


Newell v. Detroit, ete., R. Co., 


to be reasonably anticipated. 
Schmidt iw.. ‘Chicago,..ete,, (Ro) Ge. 83 
Ill. 405. 

78. Cincinnati, etc., R. Co. v. Smith, 


168 Ky. 185, 181 SW 977; Lange v. 


Nearer ee eee eee cee ea ee eee a eee esac eae ee eee eee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and nots number. 
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where persons may be expected to go upon the 
tracks,*® particularly where a custom of doing so is 
relied upon.S° Moreover, since the railroad has the 
duty as to persons seen on or near the tracks in a 
position of danger to use all means at command to 
avoid injury to such persons,®! including, with some 
exceptions, the duty of slacking speed or stopping,®? 
the duty of furnishing the usual means and appli- 
ances for stopping in proper repair extends to give a 
right of action to such a person on the track injured 
by reason of the defect.8* But the company is not 
negligent, as to a trespasser in having weak or defec- 
tive brakes and lacking in means of quick stopping,** 
or in not having the most modern and most effective 
brakes,®° or in having an insufficient crew.5® The 
company has been held to owe no duty to a mere li- 
censee to set the brakes on unguarded cars standing 
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such licensee resulting from the failure to set the 
brakes.§§ 


[§ 2135] f. Articles Projecting, Falling, or 
Thrown from or by Train.*® A trespasser or bare 
licensee on or near a railroad track cannot recover for 
injuries caused by articles projecting,®® falling,®? 
or being thrown from®? or by a train,®* unless the 
railroad company knew of the danger and of the in- 
jured party’s peril and failed to use ordinary care 
to avoid the injury,®* or unless the negligence of the 
company proximately contributed to the injury.®® 
But for injuries caused by such articles to one right- 
fully on railroad premises a railroad is responsible 
if it fails to use ordinary eare to avoid the injury ;°° 
but not where the injury is the result of a mere cas- 
ualty.®7 


[§ 2136] g. Mode of Running Engines, Trains, or 


on the tracks,§* and not to be liable for injuries to 


Missouri Pac. R. Co., 115 Mo. A. 582, 
91 SW 989. 


79. Brown v. Pontchartrain R. Co., 
8 Rob: (La.) 45; Jakoboski v. Grand 
Rapids, ete., R. Co., 106 Mich. 440, 
64 NW 461; O’Leary v. Erie R. Co., 
169 N. Y. 289, 62 NE 346. 


. [a]. License to move car.—Where 
a railroad leaves its cars securely 
coupled on a sidetrack for the use of 
certain licensees, whose license al- 
lowed them to uncouple such cars as 
were needed for immediate use and 
removal, the company is not bound to 
anticipate that such licensees will 
uncouple any other cars and leave 
them standing on a sidetrack. Jako- 
boski v. Grand Rapids, ete., R. Co., 
106 Mich, 440, 64 NW 461. 


86. O’Leary v. Erie R. Co., 169 N. 
Y. 289, 62 NE 346. 

81. See infra § 2155. 

82. See infra § 2157. 


83. Costello v. Syracuse, etc. R. 
Go., 65 Barb. (Nz Y¥.) 92: 

84 Brown vy. Louisville, ete. R. 
Co., 97 Ky. 228, 30 SW_639, 18 KyL 
145; Capitula v. New York Cent. R. 
Co., 213 App. Div. 526, 210 NYS 651 


{aff 241 N. Y. 614 mem, 150 NE 577 
mem]. 
85. McKenna v. New York. Cent., 


etc., R. Co., 8 Daly (N. Y.) 304. 


{a] Full equipment of automatic 
air brakes is not required on freight 
trains. Pinson vy. Southern R. Co., 85 
S.C. 355, 67 SH 464. 

86. Brown v. Louisville, ete, R. 
Co., 97 Ky. 228, 30 SW 639, 17 KyL. 145. 

87. Nicholson vy. Erie R. Co., 41 N. 
Y. 525 (per Harl, C. J.). 

88. Nicholson y. Erie R. Co., supra 
(per Earl, C. J.). 

89. Liability for injuries to: 


Employee see Master and Servant § 

ALT, 

Passenger see Carriers § 1333 note 43 
[da] 


Person: 
At station see infra § 2167. 


On highway or private premises 
near tracks see infra § 2296. 


90. Louisville, ete., R. Co. v. Wade, 
36 SW 1125, 18 Kyl 549; Lyter v. 
Louisville, etc., R. Co., 12 Ky. Op. 697; 
Phillips v. Bryceland Lumber Co., 
148 La. 287, 86 S 799; Preslar v. Mo- 
bile, etc., R. Co., 185 Tenn. 42, 185 SW 
67; Bandekow v. Chicago, etc., R. Co., 
136 Wis. 341, 117 NW 812. . 

{a] Pail customarily carried on 
trains attached to the side of the car 
which did not protrude further than 
some cars in use ‘does not make the 
company liable to one struck there- 
by. Bandekow v. Chicago, etc., R. Co., 
186 Wis. 341, 117 NW 812. 


91. Holland v. Georgia, etc., R. Co., 
4 Ga. A. 362, 129 SE 302; Lawson v. 
Louisville, etc., R. Co., 213 Ky. 767, 
281 SW 994; Thomas y. Cincinnati, 
ete., KR. Co. 1a Ky. Lb9, L105 SW 379, 
32 KyL 67. : : 

92. ‘Terry v. Panama R. Co., 2 Ca- 
nal Zone 200, 202 [quot Cyc]; Lou- 
isville, ete., R. Co. v; Marlow, 169 Ky. 
140, 1838 SW 470; Weleh v. Louisville, 
ete. hn CO. 168 oy did0 pas SWises: 
Carr v. Missouri Pac. R. Co., 195 Mo. 
214, 92 SW 874; Osborne v. Philadel- 
Pe etc., R. Co., 263 Pa. 472, 106 A 


{a] Thus a licensee walking near 
a track cannot recover for an injury 
received by being struck by a brake 
shoe which flies from a passing car. 
Terry v. Panama R. Co., 2 Canal Zone 
200, 202 [quot Cyc]; Carr v. Missouri 
Pac. R. Co., 195 Mo. 214, 92 SW 874. 


93. Terry v. Panama R. Co., 2 Ca- 
nal Zone 200; Cincinnati, ete., R. Co. 
v. Hahn, 4 Oh. A. 327; Dunham v. Bal- 
timore, ‘etc, R. Co., 2 Oh. 1A, 326, 18 
ti Cir. Ct. N. S. 404, 34 Oh. Cir. Ct. 


94. U.S.—Southern R. Co. v. Coch- 
ran, 29 F. (2d) 206. 

Canal Zone.—Terry v. Panama R. 
Co., 2 Canal Zone 200, 202 [quot Cyc]. 


Ky.—Lawson v. Louisville, ete. R. 
Co., 213 Ky. 767, 281 SW 994; Louis- 
ville, etc., R. Co. v. Marlow, 169 Ky. 
140, 188 SW 470; Covington, etc., R. 
Transfer, etc., Co. v. Mulvey, 135 Ky. 
2238, 122 SW 129, 26 LRANS 204; 
Thomas vy. Cincinnati, etc., R. Co., 127 
Ky. 159, 105 SW 379, 32 KyL 67; Lou- 
isville, ete., R. Co. v. Wade, 36 SW 


1125, 18 KyL 549; Lyter v. Louisville, 


etc., R. Co., 12 Ky..Op. 697. 


La.—Phillips v. Bryceland Lumber 
Co., 148 La. °287, 86 S 799. 


Mo.—Scott v. Davis, 216 Mo. A. 530, 
270 SW 4338. 


Oh.—Dunham y. Baltimore, ete., R. 
Co., 2 Oh. A. 326, 18 Oh. Cir. Ct. N.S. 
404, °34 Oh. Cir. Ct. 408. 


Pa.—Osborne v. Philadelphia, etc., 
R. Co., 263 Pa. 472, 106 A 732. 


Tenn.—-Preslar vy. Mobile, etc. R. 
Co., 185 Tenn. 42, 185 SW 67. 


Tex.—Texas, etc., R. Co. v. Endsley, 
(Civ. A.) 119. SW 1150 [rev on other 
grounds 103 Tex. 434, 129 SW 342]. 


[a] Failure to fasten car door so 
that as a result of a curve in the 
track the door would swing open and 
injure persons on a path known to 
be habitually used by persons is neg- 
ligence. Texas, etc., R. Co. v. HEnds- 
ley,. (Civ. A.) 119 SW 1150 [rev on 
other grounds 103 Tex. 434, 129 SW 
342]. 

{b] Lump of coal.—That a boy 
playing on railroad premises aidja- 
cent to railroad right of way ata 


Cars®*—(1) Care Required in General. 


The rail- 


place customarily used as a play- 
ground would be in position to be in- 
jured by a lump of coal from a pass- 
ing car is too improbable to warrant 
recovery, unless the injury was wan- 
ton or reckless. Covington, etc., R. 
Transfer, etc., Co. v. Mulvey, 135 Ky. 
223,122 SW 120, 26 LRANS 204. 


[c] Projecting lumber.—Scott v. 
Davis, 216 Mo. A. 580, 270 SW 433, 


[ad] Projecting wire.—Southern R. 
Co. v. Cochran, 29 F. (2d) 206. 


[e] Presence of pedestrian be- 
tween locomotive and posts of tipple 
held not anticipatory. Lawson v. Lou- 
ae ete.; Re Co. 213 key suet vow 


[f] - That présence on premises was 
from curiosity or from taking short 
cut to | destination is immaterial. 
Phillips v. Bryceland Lumber Co., 148 
La. 287, 86 S 799. 


[g] Duty does not cease merely 
because at place of inspection prior 
to injury no protruding article was 
discovered. Scott v. Davis, 216 Mo. A. ~ 
530, 270 SW 433. 


- 95. Cincinnati, etc., R. Co. v. Hahn, 
4 Oh. A, 327; St. Louis Southwestern 
R. Co: va Baltrop, (Tex. Civ. ct As) e167 
SW 246 (thrown scantling). 


[a] Thus, where the railroad was 
guilty of negligence in placing the 
torpedo, explosion of which caused the 
injury, the company is liable. Cin- 
ped ae ete., R. Co. v. Hahn, 4 Oh. A. 


Fit acmiaes cause see infra §§ 2190-— 


96. Curtis v. Central R. Co., 6 F. 
Cas. No, 8,501, 6 McLean 401;. Ches- 
apeake, ete., R. Co. v. Davis, 119 Ky. 
641, 60 SW 14, 22 KyL 1156, 58 SW 
698, 22 KyL 748. 


[a]. Thus, as to a passenger in a 
car on one railroad company’s line, a 
second railroad company will be lia- 
ble for an injury caused by a pro- 
truding piece of lumber from its 
freight train, resulting from negli- 
gent loading or inattention to adjust- 
ment of. the load. Curtis v. Central 


Vy bee 6 F. Cas. No. 3,501, 6 McLean 


40 

97. Clardy v. Southern R. Co., 112 
Ga. 37, 37 SE 99; Cleveland, etce., R. 
Co. v. Berry, 152 Ind. 607, 58 NE 415, 
46 LRA 33. 


[a] -Illustration.—The railroad is ° 


not liable for an injury to a person 


using its premises under an implied 
invitation caused by being struck by 
a stone from the track ballast hurled 
by a train, where the dislodgment of 
the stone was a mere casualty. Clar- 
dy ce Southern R. Co., 112 Ga. 37, 87 
SE 99. 


98. 
At: 


Injuries to persons: 
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road company’s duty to operate®® includes the ob- 
servation of reasonable,+ but not unreasonable,” pre- 
caution to prevent injury, and in some jurisdictions 
statutes provide that the company shall be liable for 
an injury inflicted by the running of locomotives or 
cars unless the employees exercised ordinary or rea- 
But, subject to this rule,* the rail- 
road is ordinarily under no duty to anticipate the 
presence of trespassers on its tracks or right of way,° 


sonable care. 


and as to such trespasser,® as well 


Crossings see supra § 1810 et seq. 
Stations see infra § 2165. 


Working on or about cars or tracks 
See infra §§ 2170, 2172. 


Sa See supra § 880 et seq in 51 


1. Fla.—Seaboard Air Line R. Co. 
v. Smith, 53 Fla. 375, 43 S 235. 


N. C.—Morrow v. Southern R. Co., 
aS N. C. 628, 61 SE 621, 16 LRANS 


Ss. CEupen v. Southern R. Co., 
58 S. 70, 36 SE 440, 79 AmSR 826, 
53 TRA 913. 


Tex.—Houston, ete., R. Co. v. Hart- 
nett, (Civ. A.) 48 SW 773. 


Utah.—Gesas v. Oregon Short Line 
R. Co., 83 Utah 156, 168, 93 P 274, 13 
LRANS 1074. 


“The rule of law which requires 
railroad companies to use reasonable 
and ordinary care in the operation and 
handling of their trains and cars so 
as not to injure others is not confined 
alone to crossings. It applies to all 
cases where, from all the circum- 
stances surrounding the case, care 
and prudence are required of them, 
and where the failure to exercise it 
may result in injury to others. Rail- 
road companies, like natural persons, 
must so use their own property and 
privileges as not to injure the rights 
of others, and in running and oper- 
ating: their cars they must exercise 
care proportioned to the danger of in- 
jury to others.” Gesas v. Oregon 
Short Line R. Co., supra. 


2. Seaboard Air Line R. Co. 
Smith, 53 Fla. 375, 43 S 235. 
3. See statutory Tack 


4 Houston Hast, etc Co. 
Adams, 44 Tex. Civ. A. 288, ds “SW 209, 


5. See supra § 2126. 

6. Ga.—Waldrep v. Georgia R., 
ete., Co., 7 Ga, A. 342, 66 SE 1030. 

Ky.—Brown v. Louisville, etce., R. 
ree %97 Ky. 228, 30 SW 639, 17 KyL 


Vv. 


Mo.—Burde v. Chicago, etc., R. Co., 
123 Mo. A. 629, 100 SW 509. 


Nebr.—Swindell v. ee etc., R. 
Co., 44 Nebr. 841, 62 NW 11038. 


Oh.—Driscoll v. Cincinnati, etc., R. 
oer 1 Oh: Cir. Ct. 498, 1 Oh. Cir. Dec. 
274 


Pa.—Philadelphia, 6tC., evs) COmevs 


Spearen, 47 Pa. 300, 86 AmD 544. 


Tenn. en eoertain v. Vaughn, 7 
Tenn. Civ. A 


Ww. a. Wendell v. Payne, 89 W. 
Va. 356, 109 SE 734 


[a] Tlustrations.—(1) The use of 
two engines on a train, one in front 
and one in rear, is not negligence as 
to a trespasser on the track unless the 
company is thereby disabled from us- 
ing the care required. Chamberlain 
v. Vaughn, 7 Tenn. Civ. A. 26. (2) A 
trespasser cannot complain of the 
size and weight of the train. Waldrep 
v. Georgia R., etc., Co., 7 Ga. A. 342, 
66 SE 1030; Caesar v. Louisville, etc., 
R. Co., 155 Ky. 160, 159 SW 708; Brown 
v. Louisville, ete., R. Co., 97 Ky. 228, 
30 SW 639, 17 KyL 145. (3) Running 
a train backward is not negligence. 


RAILROADS 


as to a bare li- 


Swindell v. Chicago, ete., R. Co., 44 
Nebr. 841, 62 NW 1103. (4) The com- 
pany may run its trains as far apart 
or as close as it may chose, so faras a 
trespasser is concerned. Philadel- 
phia, etc., R. Co. v. Spearen, 47 Pa. 
300, 86 AmD 544, 


[b] No duty of running on time is 
owed to a trespasser. Harden v. Geor- 
gia R. Co., 3 Ga. A. 344, 59 SE 1122. 


7. U. S.—Delaware, etc., R. Co. v. 
Wilkins, 153 Fed. 845, 83 CCA 27. 


Ark.—Arkansas Short Line v. Bel- 
lars, 176 Ark. 538, 2 SW (2d) 633, 686 
Leit Cyc]. 

Mass.—Chenery v. Fitchburg R. Co., 
160 Mass. 211, 35 NE 554, 22 LRA 575. 


Ai Re etc., R. Co. v. Rob- 
erts, 23 S 393 


Mo. eavarnall v. St. Louis, etc., R. 
Co., 75 Mo. 575. 


Mont.—Glover v. Chicago, etc. R. 
Co., 54 Mont. 446, 171 P 278. 


Nebr.—Wanderholm y. Chicago, etc., 
R. Co., 96 Nebr. 764, 148 NW 935. : 


Va.—Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SE ley. 


Wash.—Imler v. Northern Pac. R. 
Co., 89 Wash. 527, 154 P 1086, LRA 
1916D Ales ‘AnnCas1917A 933. 


W. Va.—Wendell v. Payne, 
Va. 356, 709 SE 734. 


See Metcalf v. Chicago, etc., R. Co., 
OL ITI VAL 215: 


[a] Rule applied.—As to a licensee 
(1) the running of a train in the usual 
way (Wanderholm vy. Chicago, etc., 
R. Co., 96 Nebr. 764, 148 NW 935), (2) 
or slightly behind schedule (Wander- 
holm y. Chicago, ete., R. Co., supra), 
(3) or even on a track ordinarily used 
for trains running in the opposite di- 
rection, is not negligence (Wander- 
holm v. Chicago, etc., R. Co., supra; 
Imler v. Northern Pac. R. Co., 89 
Wash. 527, 154 P 1086, LRA1916D "702, 
AnnCas1917A 933). (4) A company 
rule requiring a period of ten minutes 
between trains is not for the benefit 
of licensees. Mobile, ete., R. Co. v. 
Roberts, (Miss.) 23 S 398. (5) Run- 
hing a train of cars backward is not 
negligence. Yarnall v. St. Louis, etc., 
R. Co., 75 Mo, 575. 


8. Louisville, ete., R. Co. v. Cooper, 
Liev, Ore 519; Rosenthal v. New 
York, etc., R. Co., 112 App. Div. 431, 98 
NYS 476; Cleveland, nee R. Co. v. 
TO Cir: Ou S..65, 24 Oh. 
643; Wendell’ v. Payne, 89 
. Va. 356, 109 SH 734, 


ae Delaware, ete, R. Co. v. Wil- 
kins, 153 Fed. 845, 83 CCA 27; Chenery 
v. Fitchburg Re 1Co., 2260 Mass. 211, 
35 NE 554, 22 LRANS 575; Yarnall v. 
St. Louis, etc., RR. Co., 75° Mo. -b75; 
eae v. Payne, 89 W. Va. 356, 109 


dev person seen see infra §§ 2155— 


89 W. 


10. U.S.—Erie R. Co. v. Burke, 214 
Fed. 247, 1830 CCA 617; Felton vy, Au- 
brey, 74 Fed. 350, 20 CCA 436. 


Ala.—Southern R. Co. v. Jones, 21 
Ala. A, 547, 109 SW 894. 


Ark.—Arkansas Short Line v. Bel- 
lars, 176 Ark. 53, 2 SW .(2d) 6838. 


Pr: 


[§ 2136 


censee,’ is under no duty to use special care and 
precaution in the operation of its engines, trains, or 
cars, so as to avoid injuring him, until after such 
trespasser’s® or licensee’s® peril is discovered. But 
the company must exercise ordinary care and caution, 
commensurate with the risk of injury, in operating 
its engines, trains, or cars at places where persons 
are known, or may be expected, to be on the prem- 
ises,+° as in towns, cities, or populous communities, 


Cal.—Smithwick vy. Pacific Electric 
R. Co., 206 Cal. 291, 274 P 980. 


Del.—Tully v. z hiladelo hiss etc., R. 
Co., 19 Del. 455, 50-A 95 


Fla.—J. Ray Arnold ie aher Co. v. 
Carter, 91 Fla. 548, 108 S 815, 46 ALR 
1068; ‘Georgia, etc., RCo. V.7 COX; eh: 
Fla, 714, 79 S 276. 


Ga cenea of Georgia R. Co. v. 
Pelfry, 11 Ga. A. 119, 74. SE 854. 


Kan.—Kansas Pac. R. Co. v. Point- 
er, 9 Kan. 620. 


Ky.—Louisville, etc., R. Co. 
Nary, 128 Ky. 400, 108 SW 898, 32 
oe 1266, 129 AmSR 308, 17 LRANS 


La.—McGuire vy. Vicksburg, etce., 
R. Co., 46 La. Ann. 1543, 16 S 457. 


Md.—Bannon y. Baltimore, etc., R. 
Co., 24 Md. 108. 


Mass.—Chenery v. Fitchburg R. 
coe 160 Mass. 211, 35 NE 554, 22 LRA 


Miss.—Young v. Southern R. Co., 
97 Miss. 488, 52 S 19. 


Mo.—Hicks v. Pacifie R. Co., 64 Mo. 
430; Burde v. Chicago, ae RCo, 
123 Mo, A. 629, 100 SW 509. 


Mont.—Nixon v. Montana, etc., R. 
Co., 50 Mont. 95, 145 P ou AnnCas 
1916B 299. 


N. Y.—Barry v. New York Cent., 
etc., R. Co., 92 N. Y. 289, 44 AmR 377 
faff 28 Hun 441]; Bernhardt v. Rens- 
selaer, etc., R. Co., 18 HowPr 427 [rev 
on facts 32 Barb. 165, 19 HowPr 199 
(aff 1 Abb. Dec. 131, 23 HowPr 166) ]. 


N. C.—wNorris v. Atlantic Coast 
Line R. Co., 152 N. C. 505, 67 SE 1017, 
27 LRANS 1069. 


Or.—Doyle v. pes Ri, “Cte 5 
71 Or. 576, 143 P 62 ak 


Pa.—Holt v. LRAT sono Ra Coz 
206 Pa. 356, 55 A 1055. 


Porto Rico.—Peo. v. Ortiz, 17 Porto 
Rico 860. 


S. C.—Carter v. Seaboard Air Line 
R. Co., 114 S. C. 517, 104 SE 186. 


Tenn.—Fleming v. Louisville, etc., 
R. Co., 106 Tenn. 374, 61 SW 58. 


Tex.—Texas, etc., R. Co. v. Adkins, 
(Civ. A.) 126 SW 954. 


Utah.—Palmer vy. Oregon Short 
Line R. Co., 34 Utah 466, 99 P 689, 
16 AnnCas 229. 

Vt.—Dent v. Bellows Falls, ete., R. 
Co., 95 Vt. 528, 116 A. 83. 

Wash.—Roth vy. Union Depot Co., 
13 Wash. 525, 43 P 641, 44 P 2538, 31 
LRA 855. 


W. Va.—MeVey v. arr ete., 
R, Co., 46. W. Va. 111, 32 SE 1012) 


ai " Cal.—Smithwick v.  Pacifie 
cos R. Co., 206 Cal. 291, 274 P 

Fla.—Florida Cent., etc., R. Co, v. 
Foxworth, 41 Fla. 1, 25 S 388, 79 
AmSR 149, 


Kan.—Kansas Pac. R. Co. v. Point- 
er, 9 Kan. 620 


Ky. babiaranavahios etesy RCo 
Schneider, 174 Ky. 727, 192 ‘Sw "34: 
Louisville, etc., R. Co. v. Marlow, 169 
Ky. 140, 183 SW 470; Haley v. Chesa- 
peake, ete., Racor 157 Ky. 208, 162 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 
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and this_rule applies to trespassers?? and mere li- 
For a failure to exercise such care the 
railroad is liable,!* unless the party injured, know- 
ing of the existence of the danger, purposely or neg- 
ligently put himself in the way.!® 
doctrine?® is, however, confined to thickly populated 
Moreover, where obstructions in- 
terfere with the view of the track at a point known 
to be constantly used by pedestrians, a greater duty 
In some jurisdic- 
tions various precautions for the prevention of acci- 


censees.!3 


communities.!7 


of caution is thereby imposed.'§ 


dents are provided by statute.1® 
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switching.?1 


The foregoing | ere 
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previously discussed?° apply to the operation of 
Thus, generally the company is under 
no duty to use special precautions in switching in its 
yards as to a trespasser until his peril is discov- 
7? and is not liable for an injury to such person 
in the absence of knowledge of the danger.** 
the company is bound to use reasonable or ordinary 
care in switching after it discovers the peril of the 
person, even as to trespassers?* and bare licensees.”° 
Likewise it is bound to use reasonable care and cau- 
tion in switching its cars at a place where it may ex- 


But 


pect persons to be on the track,?* as in a city or 


[§ 2137] (2) Method of Switching. The rules 


SW 827; Cincinnati, etc., R. Co. 
Harrigan, 149 Ky. 53, 147 SW 949: 
Smith v. Cincinnati, etc., R.) Co., 146 


Ky. 568, 142 SW 1047, 41 LRANS 193; 
Louisville, ete., R. Co. v. McNary, 128 
Ky. 408, 108 SW 898, 32 KyL 1266, 
129 AmSR 308, 17 LRANS 224; Ken- 
tucky Cent. R. Co. v. Smith, 93 Ky. 
449, 20 SW 392, 14 KyL 455, 18 LRA 
63; Illinois Cent. R. Co. v. Murphy, 
97 SW 729, 30 KyL 93, 11 LRANS 
352; McCabe v. Maysville, ete., R. 
Co., 89 SW 683, 28 KyL 536. 


La.—McGuire v. Vicksburg, etce., 
R. Co., 46 La. Ann. 1543, 16 S 457. 


Md.—Bannon vy. Baltimore, etc., R. 
Co., 24 Md. 108. 


2 Mo.—Hicks v. Pacific R. Co., 64 Mo. 
30. 


N. C.—wNorris v. Atlantic Coast 
iuine R. Co. 152-N. GC. 505, 67 SBE.1017, 
27 LRANS’ 1069; Arrowood y. South 
Carolina, etc., R. Co;,, 126 N.C. 629, 
36 SE 151. 


Or.—Doyle v. Portland R., etc., Co., 
Td, Ore 576,143 P6232 


Pa.—Holt v. Pennsylvania R. Co., 
206 Pa. 356, 55 A 1055: 


Porto Rico.—Peo. v. Ortiz, 17 Por- 
to Rico 860. 


Tex.—Texas, etc., R. Co. v. Adkins, 
(Civ. A.) 126 SW 954; Internation- 
Aiete. oCo. Vv. reall (Civ. ‘A;). 92 
SW 996; Houston, etc., R. Co. v. Las- 
kowski, (Civ. A.) 47 SW 59. 


Utah.—Palmer  v. Oregon Short 


Line R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229. 

Vt.—Dent v. Bellows Falls, etc., R. 
Co58os iit. 5235-116 A -83: 


Wash.—Roth v. Union Depot Co., 
13 Wash. 525, 43 P 641, 44 P 253, 31 
LRA 855. 


W. Va.—MecVey v. Chesapeake, etc., 
R. Co., 46 W. Va. 111, 32 SE 1012. 


[a] Degree of care.—(1) As great 
eare is required of operators of a train 
along a city street as at crossings. 
Texas, etc., R. Co. v. Adkins, (Tex. 
Civ. A.) 126 SW 954; Houston, etc., 
R. Co. v.. Laskowski, (Tex. Civ. A.) 
47 SW 59. (2) But the company is 
only required to exercise ordinary 
care under the circumstances, or such 
a degree of care as would be exer- 
cised by a person of ordinary pru- 
dence under the same or similar cir- 


cumstances. International, etc., R. 
Cov, Hall (Tex Civ. A:) 92 Sw 
996. (3) So more care is required on 


a frequented track than on a clear 
one, and more diligence on a wind- 
ing road than on a straight one, Ar- 
rowood vy. South Carolina, ete, R. 
Co., 126 N.C. 629, 36 SHri51: 


[b] That tracks are laid on em- 
bankment of the company does not 
relieve it from the obligation of rea- 
sonable care to avoid accidents on 
railroad tracks running through ci- 
ties. McGuire v. Vicksburg, etc., R. 
Co., 46 La. Ann. 1543, 16 S 457. 


{[c] That tracks on right of way 
are used by public in a town as a 


footway imposes on the company the } 


obligation to use greater care in run- 


ry 


ning and managing its trains at such 
a place than would be required at 
places where the tricks are not so 
used. McVey:v. Chesapeake, etc., R. 
Co., 46 W. Va. 111, 32 SE 1012. 


[d] Violation of ordinance mak- 
ing the leaving of freight cars on any 
track on a street except in temporar- 
ily switching or other work is not 
negligence per se where, under the 
circumstances, not a violation of 
common prudence. Galveston, etc., R. 
oe Ve, Marthentrhox (CivseA. alse poll 


12. Ga.—Central of Georgia R. Co. 
v. Pelfry, 11 Ga. A. 119, 74 SH 854. 


Mo.—Burde vy. eee eee R. Co., 
123 Mo. A. 629, 100 SW 5 


N. Y.—Bernhardt v. Ha ae Le etc., 
R. Co., 18 HowPr 427 [rev on facts 
32) Barbs 165), 19=HowPr 199) (ait id 
Abb. Dec. 131, 23 HowPr 166)]. 


Vt.—Dent v. Bellows Falls, etce., 
ReVCore9 5 Vis S23) TECMA 83: 
W. Va.—Ray v. Chesapeake, etc., 


R. Co., 57 W. Va. 333, 50 SH 413. 


[a] Care required is to some ex- 
tent measured by the frequency and 
publicity of habitual trespassing. 
Central of Georgia R. Co. v. Pelfry, 
11 Ga. A. 119, 74 SH 854. 


13. U. S.—Erie R. Co. v. Burke, 
214 Fed. 247, 1830 CCA 617; Felton v. 
Aubrey, 74 Fed. 350, 20 CCA 436. 


Ark.—Arkansas Short Line v. Bel- 
lars, 176 Ark. 53, 2 SW (2d) 683, 686 
felt Gye]. 

Cal.—Smithwick v. Pacific Elec- 
trie R. Co.; 206.Cal. 291, 274 P 980. 


Del.—Tully v. Philadelphia, etc., 
R. Co., 19 Del. 455, 50 A 95. 


Fla.—J. Ray Arnold Lumber Co. 
v. Carter, 91 Fla. 548, 108 S 815, 46 
ALR 1068. 


Ky.—Louisville, ete., R. Co. 
Schneider, 174 Ky. 727, 192: Sw 834; 
ae Vv. Roach, 102 SW 274, 31 Ky 


Mass.—Chenery vy... Fitchburg R. 
Co., 160 ee: 211, 35 NE 554, 22 LRA 
575. 


Mo.—Hicks v. Pacific R. Co., 64 Mo. 
430. 


Mont.—Nixon v. Montana, etc., R. 
Co., 50. Mont. 95, 145 P 8, AnnCas 
1916B 299. 


N. Y.—Barry v. New York Cent., 
ete., R. Co., 92 N. Y. 289, 44 AmR 377 
[aff 28 Hun 441]. 


N. C.—Arrowood v. South Carolina, 
ete., R. Co., 126 N. C. 629, 36 SH 151. 


Or.—Doyle v. Portland R., etc., 
Co., 71 Or. 576, 143 P 623. 

Tenn.—Fleming v. Louisville, etce., 
R. Co., 106 Tenn. 374, 61 SW 58. 

14. Fla.—J. Ray Arnold Lumber 
Co. v. Carter, 91 Fla. 548, 108 S 895, 
46 ALR 1068. : 

Md.—Bannon v. Baltimore, etc., R. 
Co., 24 Md. 108. 


Mo.—Rueter v. Terminal R. Assoc., 
(A.) 261 SW 713. 


N. C.—wNorris v. Atlantic Coast 
Line R. Co,, 152 N. C. 505, 67 SE 1017, 
27 LRANS 1069. 


Tenn.—Fleming vy. Louisville, etc., 
R. Co., 106 Tenn. 374, 61 SW 58. 


W. Va.—Ray v. Chesapeake, etc., 
R. Co., 57 W. Va. 3338, 50 SE 413. 


See Oliver v. Roach, 102 SW 274, 31 
KyL 284 (holding that in such case 
it is negligence to back a train with- 
out anything to give notice). 


[a] Mere fact that company was 
ignorant of party’s presence does not 
absolve it from liability. Fleming v. 
Louisville, etc., R. Co., 106 Tenn. 374, 
61 SW 58. 


{b] Running engine at high speed 
through a thickly populated com- 
munity without warning is action- 
able negligence. Norris v. Atlantic 
Coast Line R. Co., 152 N. C. 505, 67 
SE 1017, 27 LRANS 1069. 


15. See infra § 2194 et seq. 
16. See supra text and notes 10-13. 


17. “Florida, Cent, ete. Ri Com ve 
Hoxworth, 41 Fla. 1, 25 S 338779 
AmSR 149; Chesapeake, etc., Re (Ofo%s 
v. McMath, 198 Ky. 390, 248 Sw 1051: 
Powell v. Missouri Pac. R. Co.; 59 
Mo. A. 626; Imler v. Northern Pac. 
R. Co., 89 Wash. 527, 154 P 1086, LRA 
1916D 702, AnnCas1917A 933. 


18. Southern R. Co. v. Jones, 21 
Ala. A. 547, 109 S 894; Kame v. St. 
Louis, ete., R. Co., 254 Mo. 175, 162 
SW 240. 


19. See 
also supra 


statutory provisions. See 


§§ 887-901 in 51 C. 
20. See supra § 2136. 
21. See cases infra this section. 


22. Cronopolous vy. Pennsylvania 
Co., 259 Fed. 210, 170 CCA 278; Van- 
dorslics v. Davis, 119 Okl. 87, 248 P 


[a] Flying switch in the private 
yards or along the private right of 
way is not negligence. Cronopolous 
v. Pennsylvania Co., 259 Fed. 210, 170 
CCA. 278. 


23. Buhler v. Morgan’s Louisiana, 
ete, RR. ‘ete. Co. -129) Lay 4235956 g 
355; Vanderslice v. Davis, 119 Okl. 
87, 248 P 585. 


24. Louisville, ete., R. Co. v. Cole- 
man, 86 Ky, 556, 6 SW 438, 8 SW 875, 
10 KyL 81; Chattanooga Station Co: 
v. Harper, 138 Tenn, 562, 199 SW 394; 
Hast Tennessee, CLCR IE. COnmyn Fain, 
12 Lea (Tenn.) 35. 


25. Meneo v. New Jersey Cent. R. 
Co., 84 NYS 448. 

After person seen see infra §§ 2155- 
164. 


26. U. S.—Southern 
Moseley, 35 F. (2d) 474. 

Ala.—Louisville, ete., R. Co. v. Wil- 
liams, 183 Ala, 138, 62 S 679, AnnCas 
1915D 483. 

Ga.—Macon, ete., R. Co. v. Parker, 
127 Ga. 471, 56 SE 616; Bullard vy. 
Southern R. Co., 116 Ga. 644, 43 SE 
aos 


ic ONE 


Ill. Chicago, etc., R. Co. v. O’Neil, 


574 [52 C.J.] 


town.?7 


rules control.?° 


[§ 2138] (3) Crossing Gates and Bars. 
imposed upon a railroad company to have and main- 
tain bars and gates at a public crossing®® is intended 
for the protection of those intending to pass over the 
track at such crossing*? and not for the protection of 


oa A. 623 [aff 172 Ill. 527, 50 NE 


Ind.—Dean v. Cleveland, etce.,' R. 
Co., 65 Ind. A. 225, 115 NE 92. 
Ky.—Conley v. Cincinnati, ete., R. 


CoS 89 Ky. 402, 12 SW 764, 11 Kyl 
Mich.—Black vy. Michigan Cent. R. 
Co., 146 Mich. 568, 109 NW 1052. 


Mo.—Lange v. Missouri Pac. 
Co., 115 Mo. A, 582, 91 SW 989. 


N. Y.—Shipman v. Lehigh Valley 
R. Co., 147 App. Div. 383, 132 NYS 
46; McCarty v. New York *Cent., etec., 
R. Co., 73, App. Div. 34, 76 NYS 321. 


N. C.—Vaden y. North Carolina R. 
Co., 150 N. C. 700, 64 SE 762. 


Oh.—Debolt v. Cincinnati, etc., 
Co., 1 OhNPNS 185. 


Okl.—Kansas City 
v. Craig, 82 Okl. 1, 
Louis-San Francisco R. Co. v. Dono- 
hoo, 82 Okl. 44, 198 P 81. 


Pa.—Kay v. te Nat Roo. 
65 Pa. 269, 3 AmR 6 


Tex. Ss aaa aes RCo... 
Howell, (Civ. A.) 105 SW 560 [aff 101 
Tex. 603, 111 SW 142]. 


Wash.—Roth vy. Union Depot Co., 
13 Wash. 525, 438 P 641, 44 P 453, 31 
LRA 855. 

[a] Making running or flying 
switch (1) is not negligence per se 
(Atchison, ete., R. Co. v. Taylor, 196 
Fed. 878, 116 CCA 440; Louisville, 
ete; "R: Co. v. Williams, 183 Ala. 138, 
62 $ 679, AnnCas1915D’ 483), (2) but 
the operation is peculiarly dangerous 
(Cronopolous v. Pennsylvania R. Co., 
259 Fed. 210, 170 CCA 278; Louis- 
ville, etc., R. Co. v. Williams, supra), 
(3) and where the switching is ata 
place where persons are known to be 
constantly passing, in the absence of 
warning and in view of obstruction 
of the view of those passing, the act 
is negligence (Louisville, ete., R. Co. 
vy. Williams, supra; Lange v. Mis- 
souri Pac. R. Co., 115 Mo. A. 582, 91 
SW 989; International, etc., R. Co. v. 
Brooks, (Civ. A.) 54 Sw 1056) (4) as 
a matter of law (Louisville, etc.; R. 
Co. v. Williams, supra). (5) So also 
the making of a flying switch at nig‘ht 
at a place known to be constantly 
used by people, without lights (Chi- 
cago, etc., R. Co, v. O’Neil, 64 Ill. A. 
623 Laff 172 Til. 527, 50 NE 216]) (6) 
or warning, is negligence (Chicago, 
ete., R. Co. v. O’Neil, supra; Kansas 
City Southern R. Co. v. Craig, 82 Okl. 
1,198 P 578). (7) It is not essential 
to the company’s liability that the 
publie have ordinarily used the track 
or that the peril of the particular 
person injured should have been dis- 
covered. Louisville, etc., R. Co. v. 
Williams, supra. 


[b] Sending car around curve (1) 
unattended and out of sight on down 
grade where people are accustomed 
to be is negligence (Kay v. Pennsyl- 
vania R. Co., 65 Pa. 269, 3 AmR 628) 
(2) and even gross negligence (Roth 
v. Union Depot Co., 13 Wash. 525, 43 
P 641, 44 P 253, 31-LRA 855). 


[c] Switching cars on dark night 
without warning or lights on moving 
ears at a point where the railroad 
knew pedestrians had the right and 


R. 


R. 


Southern R. Co. 
198 ;PLo78es St 


Statutory provisions for the prevention of 
accidents have been construed as not applying to 
switching operations,?® and in such case common-law 
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persons walking on or near the track at a place other 
than the crossing.®? 


[§ 2139] (4) Signals, Lookouts, and Other Warn- 


ings?°—(a) Duty To Give Signals—aa. In General. 


The duty 


were in the habit of passing is not 
exercising reasonable care. McCarty 
v. New York Cent.,' etc., R. Co., 73 
App. Div. 34, 76 NYS 321. 


{d] Degree of care must be that 
amount of care commensurate with 
the danger of the persons whose pres- 
ence is to be anticipated, considering 
the number of persons: using the 
premises. Kansas City Southern R. 
Go. vitCraig; 83 OKI. 15/198 P 578; St. 


Louis-San Francisco R. Co. v. Dona-. 


hoo, 82 Okl. 44, 198 P 81. 


[e] Failure to station watchman 
on backing switch train is not a vio- 
lation of the rule. Marshall v. 
Hines, 271 Fed. 165. 


Flying switch as negligence as to 
ee see Master and Servant § 
Suds 


27. Smith v. Pittsburgh, ete, R. 
Co., 90 Fed. 783; Illinois Cent. R. Co. 
Vv. Flaherty, 139 Ky. 147, 129 SW 558; 
Kentucky Cent. R. Co. v. Smith, 93 
Ky. 449, 20 SW 392, 14 KyL 455, 18 
LRA 63; Featherstone v. Kansas 
City Terminal R. Co., 174 Mo, A. 664, 
161 SW 284. 

[a] Making running or flying 
switch on street (1) in a populous 
part of a city is a ‘high degree of neg- 
ligence (Smith v. Pittsburgh, etc., R. 
Co., ae Fed. 783; Kentucky Cent. R. 
Co: Smith, 93 "Ky. 449, 20 SW 392 
14 RyL 455, 18 LRA 63; Conley v. 
Cincinnati, etc., 7 'CO., 39 Ky. 402, 
12 SW 764, 11 KyL 602; Debolt v. 
Cincinnati,, etc., R. Co., 1 OhNPNS 
185; Kansas City Southern R. Co. v. 
Craig, 82 Okl. 1, 198 P 578; Wilhelm 
v. Missouri, ete, Re Cos 52 Okl. 317, 
152 P 1088, LRA1916C 1029) (2) and 
has been said to be negligence per 
se (Lutterloh v. Atlantic Coast Line 
RCo. 1LT2iN. (C116; 90 SH 8s Mae 
v. North Carolina R. Co; 150 N. C. 
700, 64 SE 762), (3) especially where 
the’ practice ig forbidden by ordi- 
nance (Lutterloh vy. Atlantic Coast 
Line R. Co., Supra). 

28. Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394; 
King v. Tennessee Cent. Re Cory 129 
Sigs 44, 164 SW 1181, 51 LRANS 


29. Chattanooga Station Co. v 
Harper, 138 Tenn. 562, 199 SW 394. 


30. See supra § 1792. See also su- 
pra §§ 1042-1054 in 51 C. J. 

31. Halbert v. Wabash R. Co., 151 
Ill. A. 352. See also supra § 1808. 


32. Halbert v. Wabash R. Co., su- 
pra; Cannon v. Cleveland, etc, R. 
Co., 157 Ind. 682, 62 NH 8. \ 


33. As to employee of railroad see 
Master and Servant §§ 574-577. 


As to person working on or about: 
Cars see infra § 2174. 

Tracks see infra § 2171. 

Statutory, municipal, and official 
regulations as to signals and look- 
outs see supra §§ 1006-1017 in 51 CG. J. 

34. See statutory provisions. 

35. See infra note 52. 

36. See infra notes 52, 538, 55. 


387. U. S.—Farve v. Louisville, 
etc., R. Co., 42 Fed. 441. 


Ala.—Georgia Cent. R. Co. v. 


In the absence of statutory requirement?‘ or knowl- 

edge, actual®® or constructive,** of the peril, a rail- 
road company ordinarily owes no duty of warning 
by bell or whistle of the approach or movement of 
its engines, trains, or cars***at places other than at 


Blackman, 169 Ala, :304;-758) -S 805; 
Alabama Great Southern aR COs akin 
Williams, 20 Ala. A. 635, 104 S 682. 


Cal.—Toomey v. Southern Pac. R. 
ete 86 Cal. 374, 24 P 1074, 10 LRA 


Iowa.—Trotter v. Chicago, etc., RZ 
Co., 185 Iowa 1045, 171 NW 572 Mc- 
Allister v. Burlington, etc., R. Co., 64 
Iowa 395, 20 NW 488. 


Kan.—Carey v. Chicago, etc. R. 
Co., 84 Kan. 274, 276, 114 P 197, 46 
LRANS 877 [cit Cyc]. 


Ky.—Fiddler v. Chesapeake, etc., R. 
Co., 213 Ky. 729, 281 SW 984; Louis- 
ville, etc., R. Co. v. Eversole, 198 Ky. 
502, 248 Sw 1026; Hungate v. Hines, 
188 Ky. 365, 222 SW 33; Hearell v. 
Illinois Cent. R. Co., 185 Ky. 41, 213 
SW 561; Ratcliffe v. Chesapeake, etc., 
Re Co. 184 Kye 294, 2115, Siw #420; 
Chesapeake, etc., R. Co. v. Stephen, 
168 Ky. 775, 182 SW 938; Southern 
R. Co. v. Sanders, 154 Ky. 421, 157 
SW 731; Louisville R. Co. v. Smock, 
147 Ky. 345, 144 SW 40; Miller v. 
Illinois Cent. R. Co., 118 SW 348; Bur- 
ton v. Cincinnati, etc., R. Co., 113 SW 
442; Nashville, ete., R. Co. v. Bean, 
110 SW 328, 33 KyL 303; Chesapeake, 
etc., R. Co. v. See, 79 SW 252, 25 KyL 
1995; Gregory v. Louisville, ete. R. 
Co.,. 79 SW 238, 25 KyL 1986; Oatts v. 
Cincinnati, etc., R. Co., 22 SW 330, 15 
KyL 87; Woodyard Vv. Kentucky Cent. 
RsGo.¢ 15 SW 178, 12 KyL 800. 


Mont.—Stricklin v. Chicago, 
R. Co.,°59 Mont. 367, 197 P 889. 


N. J.—Furey v. New York Cent., 
ete. ; RR. Cox 67 Na Sas h0; 51 A 505 
(a person using a passage between 
ears of a broken freight train cannot 
complain that no signal other than 
the customary one was given before 
closing the train). 

N. Y.—Feeck v. Delaware, etc., Co., 
174 App. Div. 71, 158 NYS 825; 'Sme- 
tanka v. New York Cent.,ete., '(R.Co., 
123 App. Div. 323, 107 NYS 973; Enk 
v. Brooklyn City R. Cong NYS 130. 

Oh.—Byrket v. Lake Shire, etc, R. 
Co;,-10) Oh. Cir. (Ct: Ne Sass Cléve- 
land, etc., R. Co 
Ct. Ni 


etc., 


Co. v. Stein, 1 ‘Oh. Cir; 
24 Oh, Cir. Ct. 643; Dris- 
coll y. Cincinnati, 1.Oh. CinuiGt. 493) 0 

74. 


Oh, Cir. Dec 
Okl1.—Gulf, etce., R. Co. v. Dees, 44 
Okl. 118, 143 P 852, LRA1918BH 396. 


Or.—Martin v. Oregon-Washing- 
ton R., etc., Co., 73 Or. 288, 144 P 104, 
107 [quot Cyc]; Rathbone vy. Oregon 
R. Co., 40 Or. 225, 66 P 909. 


Pa att ale v. Pennsylvania R. Co., 
293 Pa. 28, at A 621; Conn vy. Penn- 
sylvania R. Co., 288 Pa. 494, 
WO; Philadelphia, etc., 
Hummell, 44 Pa. 375, 84 AmD ‘457; 
Bardaro ¥v. Philadelphia, Gtes; Re Co., 
28 Pa. Dist. 365, 366 [cit Cyc]. 


Porto Rico.—Escalera v. American 


R. Co., 1 Porto Rico Fed. 115; ‘Peo. -v. 
cher 17 Porto Rico 860, 867 [eit 
ye 


Eng.—Harrison v. Northeastern R. 
Co., 29 Li IT RepwN. S. 844. 


[a] Necessary operating signals 
do not affect the duty of a railroad 
to trespassers Robe Re between cars. 
Chesapeake, etc., R. Co. v. Daniels, 
227 Ky, 476, 13 SW (2d) 509. 


a es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


e 


§ 2139] 


public erossings,?® stations,®® or in towns, cities, or 
populous communities,t® or other places habitually 
used by persons;*! and the rule extends to infants, 
ineluding children non sui juris.*? 
cept where the railroad knows,**® or has reason to 
anticipate, that a person may be in danger,** as where 
persons have habitually used the tracks,*® in a town, 
city, or populous community,*® and except where 
there is a general custom to warn when a movement 


38. See supra §§ 1818-1826. See 
also supra §§ 1006-1017 in 51 C. J. 


39. See infra § 2168. See also su- 
pra §§ 1006-1017 in 51 C. J, 


40. See infra note 53. 


41. See infra note 55. 

42. Ill—Kinnare v. Chicago, etce., 
Be iGo, ol TAs yA. 23.05 

Iowa.—Papich vy. Chicago, etc, R. 


Co., 183 Iowa 601, 167 NW 686. 


Ky.—Lee v. Hines, 202 Ky. 240, 259 
SW 338; Howard v. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Burton 
ta a etese RCo. , L125 Sw 


Oh.—Cleveland, 
Stein, 1 Oh. Ci 
CipssCts" 643. 

Pa.—Gray v. Pennsylvania R. Co., 
293 Pa. 28, at A 621; .Conn vy. Penn- 
sylvania R. Co., 288 Pa. 494, 136 A 


etc 


eee EG COUN We 
ir, Ct. N. S. 65, 24 Oh. 


TIO? Philadelphia, ete, Re. Co,..¥v. 
Hummell, 44 Pa, 375, g4 AmD 457. 

43. See infra note 52. 

44. See infra note 52, 

45. See infra note 55. 

46. See infra note 53. 

47. Spizale v. Louisiana R., etc., 
Co., 128 La. 187, 54 S 714; Berley Vv. 
Hastern Coal Dock Co., Spd eels 
517, 116 A 684; Collier v. Michigan 
Cent. FR. Cos, 27 Ont. A. 630. 


[a] Failure to ring bell in run- 
ning in railroad yards as required by 
the rules of the company is evidence 
of want of reasonable care on the 
part of those in charge, to one li- 
eensed to be in the railroad yard. 
Collier v. Michigan Cent. R. Co., 27 
Ont. A, 630. 


48. Cal.—Barboza y. Pacific Port- 
land Cement Co., 162 Cal. 36, 120 P 
767 (dictum). 


Ky.—McQuary v. Louisville, etc., 
R. Co.,:128 SW 329; McDermott v. 
Kentucky Cent. R. €o., 93 Ky. 408, 
20 SW 380, 14 KyL 4387. 


La.—Spizale v. Louisiana R., ete., 
Co., 128 La. 187, 54 S 714. 


N. J.—Berley v. Hastern Coal Dock 
Co., 95 N. J. L. 517, 116 A 684. 


Okl.—Vanderslice v. Davis, 
Okl. 87, 248 P 585. 


Tenn.—Moran v. Nashville, etc., R. 
Co.,. 2 Baxt. 379. 


- Tex.—Missouri, etc., Go; 
Cowles, 29 Civ. "A. 156, er SW ‘1078 
[aff 96 Tex. 24, 69 SW 541]. 


[a] Rule applied.—(1) As to a 
person who, attempting to cross a 
switch yard, lingers behind a line of 
ears to examine the coupling of the 
last car out of idle curiosity, no duty 
of warning as to switching against 
the car exists arta etc:, IR. ‘Co. 
~v. Cowles, 29 Tex. Civ. 156, 67 SW 
1078 [aff 96 Tex. 24, 65 SW 541]), 
(2) and this is true even though a 
custom of crossing the switch yard 


119 


exists (Missouri, ete, R. Co. v. 
Cowles, supra). 
49. See supra §§ 1813-1826. See 


also supra §§ 1006-1017 in 51 C. J. 


mee McDermott v. Kentucky Cent, 

Co., 93 Ky. 408, 20 SW 380, 14 KyL 
137 ; 

fal Reason for rule.—‘'The fact 


that such trespasser is an infant does 
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Moreover, ex- 


not affect the legal rights of the com- 
pany, because signals of approach- 
ing’ engines must be given and over- 
sight of the tracks exercised uni- 
formly and habitually or not at all, 
and for the protection and safety of 
all trespassers or none.” .McDermott 
v. Kentucky Cent. R. Co., 93 Ky. 408, 
413, 20 SW 3880, 14 KyL 487. 


51. See case infra_this note, 


[a] Knowledge of trainmen that 
persons would rely on the custom of 
running trains from that direction 
on a certain track makes lack of 
warning as to a train on another 
track from that direction negligence. 
Louisville, etc., R. Co. v. Trisler, 140 
Ky. 447, 131 SW 198. 


52. U. S.—Owens v. Pennsylvania 
Ri Co., 41 Fed. 187. 


Ala.—Illinois Cent. Co. v. Martin, 
213 Ala. 61%, 105) S* 805% 


Fla.—Louisville; ete, R. Co. v. 
Goulding, 52 Fla. 327, 42 S 854. 

Ga.—Hines v. Rubnitz, 26 Ga. A. 
354, 106 SE 589. 

Tll.—Indianapolis, ete. R. Co. v. 
Galbreath, 638 Ill. 4386. 

Iowa.—Brossard v. Chicago, etc., 


R. Co.; 167 Iowa 703, 149 NW 915. 


Kan.—Carey v. Chicago, etc., R. 
Co., 84 Kan. 274, 114 P 197, 198, 46 
LRANS 877 [cit Cyc]. 


Ky.—Cincinnati, ete, R. Co. v. 
Simith, 168 Ky. 7 185. 28 Siw: 977): 
Louisville, ete., R. Co. v. Bays, 142 
Ky. 400, 134 SW 450, 34 LRANS 678; 
re vy. Illinois Cent. R. Co., PLS Sw 


La.—Downing v. Morgan’s Louisi- 
ites ta R., etc., Co., 104 La. 508, 29 


Mo.—Ulrich v. Grand View R. Co., 
252 SW 377; Kame y. St. Louis, etc., 
R, Co., 254 Mo. 175, 162 SW 240. 


N. H.—Mitchell v. Boston, ete., R. 
Co., 68 .N. H. 96, 34 A 674. 


N. Y.—Keller v. Erie R. Co., 98 App. 
Div. 550, 90 NYS 236 [aff 183 N. Y. 
Gigeeio NE 965]. 


N. C.—Heavener v. North Caro- 
lina R. Co., 141 N. C. 245, 538 SE 513. 


Oh.—Baltimore, ete, R. Co. v. 
Campbell, 28 Oh, Cir. Ct. 662. 


Okl.—Missouri, etc, R. Co. 
Wolf, 76 Okl. 195, 184 P 765. 


Pa.—Gray v. Pennsylvania R. Co., 
298 Pa. 28, 141 A 621; Bardaro v. 
Philadelphia, etc., R. Co., 28 Pa. Dist. 
365, 366 [cit Cye]. 


Porto Rico.—Peo,. v. Ortiz, 17 Porto 
Rico 860. 


S. C.—Boggero v. meee Re Coz 
64 S. C. 104, 41 SH 81 


Vv. 


Tenn,—lllinois ae Coumyv: 
Davis, 104 Tenn. 442, 58 sw 296. 

Texi— rt. Worth; ete... R.-'Cooy, 
Gober, (Civ. <A.) 211 SW 305; St. 


Louis Southwestern R. Co. v. Douthit, 
(Civ. A.) 208 SW 201; Missouri, etc., 
R. Co. v. Snowden, 44 Tex, Civ. A, 
509, 99 SW 865. 


Va.—Virginia Midland R. Co. 
pepe 84 Va. 498, 5 SH 5738, 10 ‘AmSR 
874 


Wash.—Hiatt v. Northern Pac. R. 
Co., 188 Wash. 558, 244 P 994, 
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of ears is made,‘ no warning or signal is required 
as to unauthorized persons at or crossing its switch 
yards*® at a place other than at a street or over 
crossing ;*® and this applies as well to infants.°® 

But where, together with other circumstances increas- 
ing the risk of accident,®+ the railroad has reason 
to anticipate that persons will be on its tracks at 
certain places,°? as in towns, cities, or populous com- 
munities—**but not rural communities or sparsely, 


W. Va.—Nuzum v. Pittsburgh, etce., 
R. Co., 30 W. Va. 228, 4 SE 242, 


Wis.—Haecker v. Chicago, etc., R. 
Co., 194 Wis. 358, 216 NW 528. 


N, S.—Herdman vy. Maritime Coal, - 
etc., Co., 52 N. S. 185, 40 DomLR 96: 
{app allowed on other ges 59 

Can. 8S. C..127, 49 DomLR 9 


[a] Quarantine guard igs switch 
yard, whose presence was reasonably 
to be anticipated by the company, is 
within the rule. Louisville, ete. R. 
Co. v. Goulding, 52 Fla. 327, 42 S 854. 


{[b] Knowledge by section master 
and by supervisor that a certain per- 
son ‘had been in the habit of going 
upon the track at a certain point does 
not constitute such notice to those in 
charge of the running of trains as. 
shows a duty on their part to warn 
such person of the running of an ex- 
tra train. Comer y. Hill, 101 Ga. 340,. 
28 SE 856. 


53. U. S.—Farve v. 
etc: R., Cor, 42) Meds .441. 


Ala.—Illinois Cent. Co. Martin, 
213 Ala. 617, 105 S 805. See South- 
ern R. Co. v. Hyde, 183 Ala. 346, 61 
S 77 (where trainmen have operated 
trains for a month on a street cus- 
tomarily crossed by a great number 
of people, they are charged, as to sig- 
Hee with knowledge of the public 
use 


Fla.—Florida Cent., etce., R. Co. 
Foxworth, 41 Fla. 1, 25 S 338, 
AmSR 149. 


Ga.—Hin We 
354, 106 Sh “589. 


Ill.—Indianapolis, 
Galbreath, 63 Ill. 
criminal negligence). 


Iowa.—Brossard v. Chicago, etc.,. 
R. Co., 167 Iowa 703, 149 NW 915. 


Ky.—Bozarth v. Iliinois Cent. R. 
Co. 9 Ky. 786, 294 SW 483; Howard 
Nie {illinois Cent. R. Co., 189 Ky. 60, 224 
SW 6385; Cincinnati, ete. R. Co. ve 
Carter, 180 Ky. 765, 203 SW 740; More 
an v. Chesapeake, ete., Fs COn 176 aw 
409, 195 SW 809; Chesapeake, CLC Eve 
Co. v. Berry, 164 Ky, 280, 175 SW 340; 
Fields’ v. Louisville, etc. RinCo., 163 
Ky. 678, 174 SW 41; Haley v. Chesa- 
peake, ete., Ri Cola iKkys 20S ade 
SW 827; Southern R. Co. v. Capling- 
er, 151 Ky. 749, 152, SW 947, 49 LRA 
NS 660; Chesapeake, ete., R. Co. Vv. 
Booth, 149 Ev 245, 148 Sw 61; Cin- 
Co. v. Harrigan, 149 


cinnati, ete., R. 

Ky. 538, 147 SW 942; Smith v. Cin- 
cinnati, etc., R. Co., 146 Ky. 568, 142 
Southern R. 


Louisville, 


Vv. 


v. 
79 


Rubnitz, 26 Ga. A. 


Guise 
436 


RR. Co. 0 ve 
(gross and 


SW 1047, 41 LRANS 193; 
Conny. Sanders, 145 Ky. 678, 141 SW 
77; Louisville, etc., R. Co.v. Cook, 128 


SW 81; Chesapeake, etc., R. Co. v. 
Ball, 125 SW 246; Louisville, ete., R. 
Co. v. Miller, 134 Ky. 716, 121 SW 648,. 


135 as 433; Louisville, ates RR, Co. 
v. McNary, 128 Ky. 408, 108 Sw 898, 
32 KyL 1266, 129 AmSR 308, 17 LRA 
NS 224; Rader v. Louisville, etc., R. 
Co., 126 Ky. 722, 104 SW 774, 31 cree 
1105; Chesapeake, ete. RR: Co. v. Nip 
125 Ky. 49, 100 SW 246, 30 KyL list: 
Johnson v. Louisville, ete., RCo, 22 
Ky. 487, 91 SW 707, 39 KyL 36; 
ley v. Cincinnati, etc., iE Ors 
enak 12 SW 764, 11 KyL 602; "McCabe 
Maysville, etc., ee Os, 89 SW 683, 
28 KyL 536; Chesapeake, etc.; BR Coz 
v. Keelin, 62 SW 261, 22 Ky 1942; 
Connell v. Chesapeake, étec., RN, Co., 63: 
SW 374, 22 KyL 501. 


576 [52 C.J.] 


populated regions even though large numbers cus- 
tomarily use the track—®‘or at other places where 
persons have been accustomed to cross or go upon 
the tracks for a long time within the railroad com- 
pany’s knowledge and consent,°® it is generally its 
duty to exercise reasonable or ordinary care to give 


La.—Downing v. Morgan’s Louisi- 
ana, etc., R., etc., Co., 104 La. 508, 29 
S 207; Hamilton v. Morgan’s Louisi- 
aac R., ete., Co., 42 La. Ann. 824, 
8 6. 


N. H.—Mitchell v. Boston, ete. R. 
Co., 68 N. H. 96, 34 A 674. 


N. Y.—Keller v. Erie R. Co., 98 App. 
Div. 550, 90 NYS 236 [aff 183 N. Y. 
67, 75 NE 965]. 


N. C.—Heavener v. North Carolina 
R. Co., 141 N. C. 245, 53 SE 513. 


Pa.—Holt v. Pennsylvania R. Co., 
206 Pa. 356, 55 A 1055. 


Porto Rico.—Peo. v. Ortiz, 17 Porto 
Rico 860, 867 [cit Cyc]. 

S. C.—Boggero v. Southern R. Co., 
64 S. C. 104, 41 SE 819. 


[a] Purpose of warning signal is 
to give a traveler notice to keep out 
of the way. Louisville, ete. R. Co. 
v. Lyons, 146 Ky. 603, 143 SW 31. 


[b] Motorman on electric car need 
not sound gong except where he sees 
some one on or near the track, whose 
safety reasonably requires such _warn- 
ing. Louisville, ete., R. Co. v. Smock, 
147 Ky. 345, 144 SW 40. 


[ec] Where lookout is impossible 
by reason of obstructions, a warning 
signal should be given. Illinois Cent. 
R. Co. v. Martin, 213 Ala. 617, 105 S 
805. 

[ad] Location of place of injury.— 
(1) The fact that the place of injury 
was in a village or populous commu- 
nity does not of itself determine the 
duty of giving warning (Brossard v. 
Chicago, etc., R. _Co., 167 Iowa 703, 149 
NW 915; Louisville, ete, R. Co. v. 
Smith, 186 Ky. 32, 216 SW 1068; Cord- 
er v. Cincinnati, etc., R. Co., 155 Ky. 
536, 159 SW 1144; Cincinnati, etc., 
R. Co. v. Blankenship, 157 Ky. 699, 
163 SW 1123) (2) except where such 
duty exists by reason of ordinance 
(see infra text and note 57), (3) the 
determining factor being the amount 
of use (Corder v. Cincinnati, ete., R. 
Co., supra). 

[e] Switch yard in a city or popu- 
lous community customarily’ used by 
the public is within the rule. [Illinois 
Cent. R. Co. v. Flaherty, 139 Ky. 147, 
129 SW 558; McQuary v. Louisville, 
ete., R. Co., (Ky.) 128 SW 329; Mitch- 
ell v. Boston, etc., R. Co., 68 N. H. 96, 
34 A 674. 


{f] Reasonable signal is one ordi- 
narily sufficient to give notice of the 
approach of the train to persons who 
are themselves exercising ordinary 
eare for their own safety and in the 
possession of their ordinary faculties. 
Louisville, ete., R. Co. v. McNary, 128 
Ky. 408, 108 SW 898, 32 KyL 1266, 
129 AmSR 308, 17 LRANS 224. 


[g] Wo signals when running at 
high rate of speed.—Missouri, etc., R. 
Co. v. Snowden, 44 Tex. Civ. A. 509, 
99 SW 865. 

[h] Evidence of negligence.—The 
running of a train backward at night 
through a public street without warn- 
ing or signals is evidence of negli- 


gence. Maginnis v. New York Cent., 
CLC. a CO., no) Na. 205. 
[i] Warning or signal held insuf- 


ficient.—Lantern on the front of a car 
in a flying switch. Southern R. Co. v 
Caplinger, 151 Ky. 749, 152 SW 947, 
49 LRANS 660. 

54. Howard v. Illinois Cent. R. Co., 
189 Ky. 60, 224 SW 6385; Watson vy. 
Chesapeake, etc., R. Co., 170 Ky. 254, 
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cient ;°° 


185 SW 852; McKnight v. Louisville, 
etes, RR. Co., 8 Ky. 86, 181 SW 947; 
Corder v. Cincinnati, etc., R. Co., 155 
Ky. 536, 159 SW 1144; Miller v. Illi- 
nois Cent. R. Co., (Ky.) 118 SW 348; 
Chesapeake, etc., R. Co. v. Nipp, 125 
Ky. 49, 100 SW 246, 30 KyL 1131. | 


55. U.S.—New York, etc., R. Co. v. 
Kmetz, 193 Fed. 603, 118 CCA 471. 


Ga.—Payne v. Chambliss, 27 Ga. A. 
3874, 108 SE 472. 


Ky.—Louisville, etc., R. Co. v. King, 
227 Ky. 283,12 SW (2d) 860; Fiddler 
v. Chesapeake, ete., R. Co., 213 Ky. 
729, 281 SW 984; Illinois Cent. R.,.Co. 
v. Lashley, 208 Ky. 374, 270 SW 806; 
Payne vy. Pritchard, 200 Ky. 397, 255 
SW 56; Howard vy. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Cincin- 
nati, etc., R. Co. v. Carter, 180 Ky. 765, 
203 SW 740; Fields v. Louisville, etc., 
R. Co., 163 Ky. 673, 174 SW 41; Lou- 
isville, etc., R. Co. v. Lyons, 146 Ky. 
603, 143 SW 31. 


Mo.—Beard v. Missouri, etc., R. Co., 
272 Mo. 142, 197 SW 907; Hubbard v. 
Wabash R. Co., 193 SW 579. 


N. Y.—Keller v. Erie R. Co., 98 App. 
Div. 550, 100 App. Div. 509, 90 NYS 
236 laff L183 N.Y. 67, To NE 965); 
Tapley v. New York Dock R. Co., 199 
App. Div. 664, 192 NYS 486 [aff 234 
N. Y. 570, 188 NE 450]. 


N. C.—Hopkins v. Southern R. Co., 
170 N. C. 485, 87 SE 320; Morrow v. 
Southern R. Co., 147 N. C. 623, 61 SE 
621, 16 LRANS 642. 

Oh.—Carter v. Erie R. Co., 10 OhNP 
NS 292. 

Okl.—Missouri, etc., R. Co. v. Wolf, 
76 Okl. 195, 184 P 765, 


Tex.—St. Louis, etce., R. Co. v. 
Douthit, (Civ. A.) 208 SW 201; Hous- 
ton, ete., R. Co. v. Sgalinski, 19 Tex. 
Civ. A. 107, 46 SW 113; Texas, etc., 
R. Co.-v. Watkins, (Civ. A.) 26 SW 760 
[aff 88 Tex. 20, 29 SW 232]. 


Utah.—Jensen vy. Denver, ete. R. 
Co., 44 Utah 100, 1388 P 1185; Kyne 
v. Southern Pac. Co., 41 Utah 368, 126 
pegs suite 

Wash.—Hiatt v. Northern Pac. R. 
Co.,.138 Wash, 558, 244 P 994, 


W. Va.—Nuzum v. Pittsburgh, ete., 
R. Co., 30 W.Va. 228, 4 SE 242, 


Wis.—Haecker v. Chicago, ete, R. 
Co., 194 Wis. 358, 216 NW 528. 


N. S.—Herdman v. Maritime Coal, 
ete., Co., 52 N. S. 185, 40 DomLR 96 
[app allowed on other grounds 59 
Can. S; C. 127,49 DomLR 91]. 


[a] Thus the duty to give timely 
warning extends to persons at a place 
outside a city or town where the 
tracks, on or along a public road, have 
been frequently used by the public 
as a walkway. Smith v. Louisville 
R. Co., 174 Ky. 784, 192 SW 875. 


[b] Frequency of use is material 
in determining the sufficiency of the 
warnings. Smith v. Louisville R. Co., 
174 Ky. 784, 192 SW 875. 

{[c] Where switch yard (1) is cus- 
tomarily frequented, backing a train 
without warning is negligence (Le- 
Gwin _v. Atlantic Coast Line R. Co., 
L70\ IN. C.. 3595787 SE 99: PCE att (ave 
Northern Pac. R. Co., 188 Wash. 558, 
244 P 994), (2) and this rule applies 
as to a person in or about the yard by 
implied license of the company (Ship- 
man v. Lehigh Valley R. Co., 147 App. 
Div. 383, 182 NYS 46; Baltimore, etc., 
Feo v. Campbell, 28 Oh. Cir, Ct. 


a warning by bell or whistle of an approaching train, 
although it has been said that words of caution, if 
within hearing and effective to give notice, are suffi- 
and in some jurisdictions such warning, 
while being in or going through towns or cities, is 
expressly required by statute or ordinance.°” 


{d] Both as to day and nighttime 
movement of engines, trains, or cars, 
the text rule’applies. Hines v. Wil- 
son, 191 Ky. 543, 231 SW 23. 


56. Skipton v. St. Joseph, etc., R. 
Co., 82 Mo. A. 134. 


57. See statutory provisions, ordi- 
nances, and cases infra this note. 


[a] In Alabama (1) under Code 
(1876) § 1699, requiring the blowing 
of a whistle or the ringing of the bell 
at frequent intervals while entering 
into or while in incorporated towns or 
cities, no statutory duty existed as to 
villages (Carrington vy. Louisville, 
etc., R. Co., 88 Ala. 472, 6 S' 910), (2) 
although by Code (1886) § 1144 the 
duty was extended to villages, wheth- 
er incorporated or not (Carrington v. 
Louisville, etc., R. Co., supra). (3) 
Under Code (1896) § 3440, reénact- 
ment of the foregoing sections, and § 


‘a 


‘ [§ 2139 


4 
s 


The . 


3443, imposing liability for violation - 


of the duty, the company is liable for 
injury to a father and child injured 
while using a path to a depot in a vil- 
lage (Southern R. Co. v. Shipp, 169 
Ala. 327, 53 S 150) (4) caused by a 
train’s backing (Southern R. Co. v. 
Shipp, supra). 


{b] In California (1) under Civ. 
Code § 486, requiring the ringing of 
a bell within the corporate limits of 
a city at least eighty rods from a 
street or highway crossing, no whistle 
need be sounded (Jones v. Southern 
Pac. Co., 74 Cal.-A. 10, 239 P 429), (2) 
although the sounding of a whistle is 
not prohibited (Jones v. Southern Pac. 
Co., supra). 


[ec] In Florida Rev. Gen. St. (1920) 
§ 4259, requiring the ringing of the 
engine bell before crossing the streets 
of an incorporated city or town, does 
not affect the general duty (see supra 
note 538) of giving warning at all 
points of reasonably anticipated dan- 
ger when applied to incorporated 
towns. Florida Cent., etce., R. Co. v. 
aD es 41 Fla. 1, 25 S 338, 79 Am 


[ad] In Indiana (1) under an ordi- 
nance requiring a watchman. on the 
rear end of any locomotive, car, or 
train run backward through the city, 
the mere ringing of the locomotive 
bell is not a sufficient warning. Har- 
mon v. Speer, 195 Ind. 199, 144 NE 
241, (2) An ordinance requirement of 
the ringing of the engine bell when 
moving within the city applies to run- 
ning on the railroad premises. Frei- 
tag v. Chicago Junction R. Co., 46 Ind. 
A, 491, 89 NE 501, 92 NE 1039. 


[e] In Missouri an ordinance re- 
quiring the constant sounding of lo- 
comotive bells in moving within the 
city is construed as not applying to a 
car yard not crossed by streets. Raf- 
ferty v. Missouri Pac. R. Co., 91 Mo. 
33, 3 SW 393. 


{f] Im Tennessee (1) the word 
“town” in Milliken & V. Code § 1298 
subs 38, requiring the sounding of the 
bell or whistle one mile from a city 
or town and at frequent intervals un- 
til the depot is reached, and also the 
sounding of whistle or bell at inter- 
vals when the train starts until it 
leaves the corporate limits, is con- 
strued to mean that the requirement 
of warning is only as to incorporated 
towns, both as to entering and leay- 
ing the town. Illinois Cent. R. Co. v. 
Davis, 104 Tenn. 442, 58 SW 296; Webb 
v. Hast Tennessee, etc., R. Co., 88 
Tenn. 119, 12 SW 428. - (2) The re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rule does not extend to include sleepers or persons 
sitting or lying upon the ties or track,®* even though 
In some jurisdictions no 
warning is required as to bare licensees,®°° especially 
where in the vicinity of standing ecars,®! and, in the 
absence of express invitation by one authorized to 
extend it, this rule applies to infant licensees ;°? and 
it has been held also that a railroad is not bound to 
warn children off its track in a public street.% 
does the rule above stated®* apply to mere passive 
acts of negligence, as distinguished from positive 
Upon failure to give the required signals®® 
the railroad is liable,®? without regard to the ability 
of the trainmen to stop the train in time to avoid the 
And in any case, if a person is seen in a 


the person is an infant.*° 


acts.°5 


injury.®§ 


quirement of the statute is impera- 
tive’ (Southern R. Co. v. Koger, 219 
Bed. 702, 135 CCA 374 [certiorari den 
238 U. S. 633 mem, 35 SCt 938 mem, 
59 L. ed. 1498 mem]; Illinois Cent. R. 
Co. v. Davis, supra) (3) and is to be 
enforced as far as possible (Illinois 
Cent. R. Co. v. Davis, supra), (4) ap- 
plying as far as not extraterritorial 
even though the depot be in another 
state (Illinois Cent. R. Co. v. Davis, 
supra). (5) The statutory require- 
ment also protects a person on the 
track within the mile limit but out- 
Side the corporate limits (Illinois 
Cent. Co. vo Adams, 2) ‘Tenn. Civ, 
A. 118) (6) even though the depot be 
not within the corporate limits (Illi- 
nois Cent. R. Co. v. Adams, supra). 
(7) Moreover, the person injured need 
not be ahead of the train when struck, 
in order to be within the protection of 
the statute. Southern R. Co. v. Koger, 
_ Supra. ; 


[g] In Texas (1) where an ordi- 
nance imposed the duty of continual- 
ly ringing the bell when running a 
train within the city limits, failure of 
authorities to enforce the ordinance 
does not relieve the railroad from lia- 
bility for an injury resulting from a 
breach thereof (Gulf, etc., R. Co. v. 
Matthews, 28 Tex. Civ. A. 92, 66 SW 
588, 67 SW 788), (2) nor is the com- 
pany’s liability affected by the fact 
that the injured person did not know 
of the duty imposed by the ordinance 
(Gulf, ete., R. Co. v. Matthews, su- 
pra): (3) The statutory warning by 
bell or whistle has been held to apply 
only to crossings. Houston, etc., R 
Co. v. Garcia, (Civ. A.) 90 SW 718. 


58. Lyons v. Illinois Cent. R. Co.; 
59 SW 507, 22 KyL 1032. 


59. Lee v. Hines, 202 Ky. 240, 259 
SW 338. 


60. Shields v. Southern Pac. R. Co., 
57 Or. 347, 112 P 4; Chesapeake, etc., 
R. Co. v. Bullington, 135 Va. 307, 116 
SE 237; Chesapeake, etc., R. Co. v. 
Saunders, 116 Va. 826, 83 SH 374; Nor- 
folk, ete, R. Co. v. Stegall, 105 Va. 
538, 54 SE 19. But see Virginia Mid- 
land R. Co. v. White, 84 Va. 498, 5 SE 
573, 10 AmSR 874 (ordinance). 


61. Schmidt v. Pennsylvania R. 
Co., 181 Fed. 83, 104 CCA 251; Papich 
v. Chicago, ete., R. Co., 183 Towa 601, 
167 NW 686. 


62. Papich v. Chicago, etc., R. Co., 


* Supra. 


63. Le Beau v. Pittsburg, etc., R. 
Co:, 69 Til. A. 557. 


[a] Reason for rule.—Such warn- 
ing, unless enforced by physical 
force, is not likely to be of any serv- 
ice; nor does it appear that the com- 
pany has a right to warn children 
away from a place where they have a 
right to be. Le Beau v. Pittsburg, 
ete., R. Co:, 69 Ill. A. 557. 


64. See supra notes 51-55. 
652" Louisville, se etey Ri Cos” Vv: 
[52 C. J.—37] 
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Hobbs, 155 Ky. 130, 159 SW 682, 47 
LRANS 1149. 


[a] Thus the rule that the compa- 
ny has the duty in moving trains to 
take notice of general and habitual 


.use of its tracks and give warning has 


no application to a failure to place a 
light by a pit or excavation on its 
premises near a path used by li- 
censees. Louisville, etc, R. Co. v. 
Hobbs, 155 Ky. 130, 159 SW 682, 47 
LRANS 1149. 


66. See supra notes 51-56. 

67. U. S.—Owens y. Pennsylvania 
R. Co., 41 Fed. 187. 

Ala.—Peters v. Southern R. Co., 135 
Ala. 533, 38 S 332. 


Fla.—Louisville, et cE eG Ole eve 
Goulding, 52 Fla. 327, 43 S 854. 
Ga.—Hines v. Rubnitz, 26 Ga. A. 


354, 106 SH 589. 
Caacee oe R. Co. v. Drake, 107 


ll. A 


Iowa.—Brossard v. Chicago, ete., R. 
Co., 167 Iowa 703, 149 NW 915. 


Kan.—Carey v. Chicago, etc., R. Co., 
84 Kan. 274, 114 P 197, 46 LRANS 877. 


Ky.—Chesapeake, etc., R. Co. v. 
Booth, 149 Ky. 245, 148 SW 61; Rader 
vy. Louisville, etc., R. Co., 126 Ky. 722, 
104 SW 774, br KyL 1105: Chesapeake, 
ete., R. Co. v. Keelin, 62 SW 261, 22 
KyL 1942. 


La.—Downing vy. Morgan’s Louisi- 
ie poeta R., etc., Co., 104 La. 508, 29 


Mo.—Ulrich v. Grand View R. Co., 
252 SW 377; Kame v. St. Louis, etc., 
R. Co., 254 Mo. 175, 162 SW 240; Epp- 
stein v. Missouri Pac. R. Co.,.197 Mo. 
720, 94 SW_967; Feldman v. St. Louis, 
Enel, eva Coy, 1b) Mio. cA. 629). 158) Siw 
88. 

N. H.—Mitchell v. epee BUCHmEE 
Co., 68 N. H. 96, 34 A 6 


N. Y.—Keller v. Erie a Co., 98 App. 
Div. 550, 90 NYS 236-[aff 183 N. Y. 
67, 75 NE 965]. 


N. C.—Heavener vy. North Carolina 
R. Co., 141 N.C, 245, 53 SH 513. 


Oh.—Baltimore,_ etc., sa GO; ee 
Campbell, 28 Oh. Cir. Ct. 66 


Okl.—Missouri, ete., R. ae v. Wolf, 
76 Okl. 195, 184 P 765. 


Pa.—Gray v. Pennsylvania R. Co., 
293 Pa. 28, 141 A 621. 


Porto Rico.—Peo. v. Ortiz, 17 Porto 
Rico 860 

S. C.—Boggero v. southern RR. Co., 
64 S. C. 104, 41 SE 81 


Tenn.—Illinois Bede Re Con Wi Da-= 
vis, 104 Tenn. 442, 58 SW 296. 


Tex.—St. Louis Southwestern R. 
Co. v. Douthit, (Civ. A.) 208 SW 201; 
Texas, etc., + COO uve  AGhins  aGClv. 
A.) 126 SW.954; Gulf, etc., R. Co. v. 
Matthews, 28 Tex, Civ. A. 92, 66 SW 
588, 67 SW 788. 


[52 C.J.] 577 


position of danger on or near the track, and appar- 
ently is unaware of his danger, a failure to give him 
timely warning is negligence.®® 
sion to sound a bell, or whistle is not negligence as to 
one who sees or is aware of the approaching train,’° 
and this is true even where by statute or ordinance’+ 
a warning or signal is generally required ;72 but the 
mere fact that the injured party could have heard the 
noise of the approaching train in time to enable him 
to avoid the injury will not excuse a failure to give 
the signals if he did not in fact hear such noise in 


However, the omis- 


[§ 2140] bb. Crossing Signals and Other Cross- 
ing Warnings.** 
duty of giving crossing signals is due only to per- 


In general the railroad company’s 


Va.—Virginia Midland R. Co. 
yyite, 84 Va. 498, 5 SE 573, 10 AmSR 


Wash.—Hiatt v. Northern Pac. R. 
Co., 138° Wash. 558, 244 P 994. 


W. Va.—Nuzum v. athe p Ure: etc., 
R. Co., 30 W. Va. 228, 4 SE 242 


Wis.—Haecker v. Chicago, ete, R. 
Co., 194 Wis. 358, 216 NW 52 


N. S.—Herdman vy. Eu bh? Coal, 
etc.,°Co., 52 N. S. 185, 40 DomLR'96 
[app allowed on other grounds Be 
Can. S. C. 127, 49 DomLR 91]. 


[a] One crossing switch yard in 
response to the company’s fire alarm 
is to be anticipated, and lack of warn- 
ing in moving cars is actionable neg- 
ligence. Kame v. St. Louis, ete. R. 
Co., 254 Mo. 175, 162 SW 240 


[b] Negligence per se.—Failure to 
give the statutory signals is deemed 
negligence per se. Nuzum y. Pitts- 
burgh, etc., R. Co., 30 W. Va. 228, 4 
SE 242. 


68. Feldman v. St. Louis, ete, R. 
Co., 175 Mo. A. 629, 158 SW 88. 


69. See infra § 2156. 


70. Ala.—Central of Georgia R. Co. 
v. Blackmon, 169 Ala. 304, 53 S 805. 


Ga.—Central R. Co. v. Brinson, 70 
Ga. 207. 


TIowa.—Radenhausen v. Chicago, 
ete., R. Co., 205 Iowa 547, 218 NW 316; 
Carpenter v. Chicago, etc., R. Co., 126 
Iowa 94, 101 NW 758. 


Ky.—Louisville, ete., R. Co. v. Law- 
son, 161 Ky. 39, 170 “SW 198, WoivA 
1917B 1161. 


Mo.—Pope v. Wabash R. Co., 242 
Mo. 2382, 146 SW 790; Skipton v. St. 
Joseph, etc., R. Co., 82 Mo. A. 134. 


N. C.—Foard v. Tidewater Power 
Co., 170 N. C. 48, 86 SE 804. 


Okl.—Schaff v. Boland, 115 Okl. 191, 
241 P 792. 


Wis.—Smith v. Chicago, etc., R. Co., 
161 Wis. 560, 154 NW 623. 


Ont.—Shoebrink v. Canada Atlantic 
R. Co., 16 Ont. 515, 523 (per MacMa- 
hon Jn) 

71. See supra note 57. 


72. Southern R. Co. v. Matthews, 
29 F. (2d) 52 [certiorari den 279 U.S. 
844 mem, 49 SCt 264 mem, 73 L. ed. 
989 mem]. 


[a] Reason for rule.—‘“‘The sole 
object and effect of this whistle or 
bell are as a warning, and the statute 
did not intend to give indemnity to 
those who were already completely 
warned.” Southern R. Co. v. Matth- 
ews, 29 F. (2d) 52, 56 [certiorari den 
279 U. S. 844 mem, 49 SCt 264 mem, 
73 L. ed. 989 mem]. 


73.0 Drinity, ete... (Commie slmp= 
son, (Tex. Civ. A.) 86 SW 1034. 


74. As to employee of railroad see 
Master and Servant § 579. 


As to person: 


‘ 
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sons using, 


the track.’° 


On street or highway parallel to track 
see infra § 2306. 


Working on or about: 
Cars see infra § 2174. 
Tracks see infra § 2171. 
75. See supra § 1821. j 


76. Thompson v. Cleveland, etc., R. 
Co., 123 Ill. A. 47 [aff 226 Ill. 542. 80 
NE 1054, 9 LRANS 672]. 


Wanton or willful act see aigrt §§ 
2180-2182. 


77. Ga.—Southern R. Co. v. Wiley, 
59 Ga. A:+249, 71 SH 11. 


Ill.—Roden v. Chicago, etc., R. Co., 
133 Ill. 72, 24 NE 425, a AmSR 585; 
Cleveland, etc., R. Co. Hibsman, 99 
Te AS 405; Tilinois Cent R. Co. v. 
Oberhoefer, 76 Ill. A. 672. 


Ky.—Illinois Cent. R. Co. v. Lash- 
ley, 208 Ky. 374, 270 SW 806; Louis- 
ville, ete., R. Co. v. Horton, 187 Ky. 
OT, "219 SW 1084; Chesapeake, etc., 
R. Co. v. Nipp, 125 Ky. 49,100 SW 246, 
30 KyL 1131; Hoback v. Louisville, 
ete. RCo. 99 SW 241 30 KyL 476 
Gin’ a sparsely settled neighborhood 
in the country); Chesapeake, etc., R. 
Co. v. Barbour, 93 SW 24, 29 KyL SOO 
Louisville, etc., R. Co. v. Redmon, 123 
Ky, wooo. on Sw 722, 28 KyL 1293; 
Davis v. Chesapeake, etc., 
Ky. 144, 75 SW 275, 25 KyL 342; Lou- 
isville, ‘etc., R. Co. v. Vittitoe, 41 SW 
269, 19 KyL 612; Shackleford v. Lou- 
isville, etc., R. Co., 84 Ky. 43, 4 AmSR 
189. But see Rader v. Louisville, etc., 
R. Co., 104 SW 774, 31 KyL 1105 (fail- 
ure to give crossing signals is negli- 
gence as to trespasser). 


Mo.—Ayers v. Wabash R. Co., 190 
Mo. 228, 88 SW 608 (signals at pri- 
vate crossing). 


Nebr.—Chicago, ete., R. Co. v. Grab- 
oes 38 Nebr. 90, 56 NW 796, 57 NW 
522. 


N. C.—Norris v. Atlantic Coast Line 
CO. mL oa INO. HOO,20" (Ord O17 127 
LRANS 1069. 


78. 'Thompson v. Cleveland, etc., R. 
Co., 226 Ill. 542, 80 NE 1054, 9 "LRANS 
672 fatie L238 THAT ‘Cannon v. 
Cleveland, etc., R. Co., 157 Ind. 682, 
62 NE 8; Treadwell v. “Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617; 
Morrow v. Southern R. Co., 147 N. 
C. 623, 61 SE 621, 16 LRANS 642. 


79. See supra § 1907. 


80. Louisville, etc., R. Co. v. Ev- 
ersole, 198 Ky. 502, 248 SW 1026; Cin- 
einnati, etc., R. Co. v. Carter, 180 Ky. 
765, 203 SW 740. 


81. See statutory provisions 
ordinances, 

82. See supra § 1815. 

83. See supra § 1821. 

[a] In Virginia (1) it was for- 
merly the rule that, under Code (1904) 
§ 1294d subs 24, recovery from the 
company could be had by any per- 
son, even though not a traveler upon 
the highway crossing, upon proof of 
reliance upon nonfurnished crossing 
signals, which failure proximately 
caused his injury. Chesapeake, etc., 
R. Co. v. Bullington, 135 Va. 307, 116 


and 


about to use, or who have just used the 
crossing for a highway purpose,*® and, subject to the 
general rule requiring the railroad to refrain from 
willful or wanton injury,’® does not apply to tres- 
passers?” or licensees’® on the railroad tracks or 
right of way at places other than crossings. 
the rule that one about to use a private crossing may 
rely upon signals ordinarily given for a near-by 
public crossing7® does not extend to persons using 
In the absence of a provision in the 
‘statute or ordinance specifically designating persons 
to whom the duty of giving crossing signals is due,*? 


ReiCo., 116 | 
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And 


SE 237; Shiveley v. Norfolk, etc., R. 
Co., 125 Va. 384, 99 SH 650. (2) But 
under Code (1919) §§ 3958, 3959, the 
consequences of failure to give cross- 
ing signals is clearly limited to cross- 
ing accidents. Chesapeake, etc., R. 
Co. v. Bullington, supra; Hortenstein 
v. Virginia-Carolina R. Co., 102 Va. 
914, 47 SE 996. 


84 U. S.—Ellis v. Southern R. Co., 
163 Fed. 686, 90 CCA 270; Hastings v. 
Southern R. Co., 143 Fed. 260, 74 CCA 
398, 5 LRANS 775 [certiorari den 
201 U. S. 649 mem, 26 SCt 762 mem, 
50 L. ed. 905 mem]. 


Cal.—Toomey v. Southern Pac. R. 
Oe 86 Cal. 374, 24 P 1074, 10 LRA 


Ill— Smith vy. Chicago, etc., R. Co.; 
99 Ill. A. 296 


Ind. = Euiimore. ete, Re 7Cos 
Bradford, 20 Ind. A. 348, 49 NE 388, 
67 AmSR 252. 


Ky.—Chesapeake, ete., R. Co. 
Wipe, 125 Ky. 49, 100 Sw 246, 30 Ky 


Mich.—Risbridger v. Michigan Cent. 
SO es Mich. 672, 152 NW 961, 157 


Mo.—Bell v. Hannibal, ete., R. Co., 
72 Mo. 50. 


N. Tene eseese v. New. York 
Cent., ete.,' R..Co., 58 N.Y. 652 

R: L—o’ Donnell v. Pravldehos, etc., 
Ri COnm Gray. plese like 


S. C.—Carter v. Charleston, ete., R. 
Co., 64 S. C. 316,.42 SE 161; Boggero 
vy. Southern R. Co., 64 S. CG. 104, 41 
SE 819; Hale v. Columbia, etc., R. Co., 
34 S. ©. 292, 13 SE 537. See Ring- 
staff v. Lancaster, ete., R. Co., 64 S. 
C. 546, 43 SE 2 


Tex. Mis ker, etc., R. Co. v. Saun- 
ders, 101 Tex. 255, 106 SW 321,14 LRA 
NS $98, 16 AnnCas 1107 [rev (Civ. A.) 
103 SW IDA Dexas, etc.,. oR. Cory. 
Shoemaker, 98 Tex. 451, 84 SW 1049 
[rev (Civ. A.) 81 SW 1019]; Gulf, etc., 
R. Co. v. Whitfield, (Civ. A.) 206 SW 
380; Missouri, ete., R. Co. v, Luten, 
(Civ, A.) 2083 SW 909 [rev on other 
grounds (Commn. A.) 228 SW 159]; 
Fort Worth, etc., R. Co. v. Poteet, 53 
Tex. Civ. A. 44,115 SW 883; St. Louis 
Southwestern R. Co, v. Bishop, 14 Tex. 
Civ. A. 504, 37 SW 764. 


Va.—Hortenstein v. Virginia-Caro- 
lina R. Co., 102 Va. 914, 47 SE 996. 


W. Va.—Shirley v. Norfolk, etc., R. 
Co., 107 W. Va. 21, 147 SE 705, 66 ALR 
807; Melton v. Chesapeake, etc., R. 
Co., °64 W: Va. .168, -60 (SH) '39)° Eure 
v. Chesapeake, etc., R. Co., 48 W. Va. 
45, 35 SE 866; Spicer v. Chesapeake, 
etc., R. Co., 34 W. Va. 514, 12 SE 553, 
11 LRA 385. 


Wis.—Schug v. Chicago, etc., R. Co., 
102 Wis. 515, 78 NW 1090. 


[a] Well considered case.—Atlan- 
ta, etc., R. Co. v. Gravitt, 93 Ga. 369, 
20 SE 550, 44 AmSR 145, 26 LRA 553. 

[b] In Georgia (1) formerly it 
was held that the statutory crossing 
signals were not owed to trespassers 
other than at crossings. Atlanta, ete., 
R. Co. v. Gravitt, 93 Ga. 369, 20 SE 


wins § 2140 


the statutory duty of giving crossing signals*? is 
likewise held to be due only to persons using, about 
to use, or who have just used the crossing,®* and not 
to trespassers,’* licensees,®*> or others®® on the rail- 
road tracks or right of way at places other than a 
crossing, although the fact that a person, lingering 
at a crossing, flees down the track in an effort to save 
his life, does not prevent the application of the duty 
to give him the statutory warning.®? 
some jurisdictions it is held that a failure to comply 
with the duty of signaling is evidence of negligence 
to be considered with other circumstances,** even 


However, in 


550, 44 AmSR 145, 26 LRA 553; Cen- 
tral R., ete:,' Coy v; “Raiford, (82 (Ga. 
400, 9 SE 169; Central of Georgia R. 
Co. v. McKey, 18 Ga. A. 477, 79 SEV 
378; Southern R. Co. v. Wiley, 9 Ga. 
A. 249, 71 SE 11; Georgia R., etc., Co. 
Ve Williams, 3 Ga. A. 272, 59 SE 846; 

Southern R. Co. v. Flynt, o Gast Ae 

162, 58 SE 374. (2) However, under 
L. (1918) p 212 (Parks Code Annot. 

[1914] 1922 Suppl. § 2677 (b)) the 
duty is owed to a trespasser on the 
track or right of way within fifty feet 
of the crossing on either side. Atlan- 
tic Coast Line R. Co. v. Fulford, 159 
Ga. 812, 127 SE 274 [answer to cert 
question conformed to 33 Ga. A, 631, 

127 SE 812]. 


85. Ark.—Todd vy. St. Louis, ete., 
R. Co., 106 Ark. 390, 153 SW 602. 


Ill.—Halbert vy, Wabash R. Co., 151 
Til. A. 352; Illinois Cent. R. Go. v. 
Schmitt, 100 Til. A. 490; Chicago, etc., 
R. Co. v. McKnight, 16 Ill. A. 596. 


Ky.—Illinois Cent. R. Co. v. Willis 
123 Ky. 636, 97 SW 21, 29 KyL 1187. 


Mont.—Lynch y. Great Northern R. 
Co., 38 Mont. 511, 100 P 616. 


N. H.—Batchelder vy. Boston, etc., 
Rs Co; W72! Nee 228. BN Al 926. 


N. Ye sWinsiow v. Boston, ete., R. 
Col, 11 Ste83iieiSee Harty v. New 
Jersey Cent. R. Co., 42 N. Y. 468 (New 
Jersey statute). 


Oh.—Lake Shore, etc., R. Co. v. Har- 
ris, 23 Oh. Cir. Ct. 400 


S. C.—Sanders v. Sodthern Rios 
97S. C. 428, 81 SE 786. 


Tex.—St. Louis Southwestern R. Co. 
v. Douthit, (Civ. A.) 208 SW _ 201; 
Galveston, etc., R. Co. v. Huegle, (Civ. 
A.) 158 SW 197. 


Va.—Chesapeake, ete. R. Co. v. 
Bullington, 135 Va. 307, 316, 116 SE 
237 —[cit Cyc]; Hortenstein’ v. Vir- 
Conte akoune R. Co., 102 Va. 914, 47 


86. Elgin, etc., R. Co. v. Hoadley, 
122 Ill. A. 165 {aff 220 Ill. 462, 77 NE 
151]; Maney v. Chicago, ete, R. Co., 
49 Ill. A. 105; Zimmerman vy. Hanni- 
bal, ete., R. Co., 71 Mo. 476; Casey v. 
Canadian Pac. R. Co., 15 Ont. 574. 


[a] Street crossings are within 
the Ere aead requirement. Ble gin, 
ete.,; RECo. Hoadley, 122 Ill. A. 165 


[aff 220 111. “462, 77 NE 151). 


[b] Bridge customarily used by 
pedestrians is not a crossing within 
the statutory requirement of sounding 
a whistle or ringing a bell in ap- 
proaching crossings. Robbins  v. 
Pennsylvania Co., 245 Fed. 435, 157 
CCA 597. 


[ec] Engines switching on railroad 
premises are not within the statutory 
requirement. Casey vy. Canadian Pac. 
R:Go,, 15 Ont. (574. 


~87. Central of Gag Ri Cory, 
Motz, 130 Ga. 414, 61 SE 1 


88. Ayers v. Wabash R. Co., 190 
Mo. 228, 48 SW 608; Treadwell v. At- 
lantic Coast Line R. Co., 169 N. C. 694, 
86 SE 617; Norris v. Atlantic Coa st 
Line R. Co., 152 N. C. 505, 67 SE 1017, 
27 LRANS 1069; Morrow v. Southern 


a ae ge 
For later.cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the duty of signaling is imposed by statute,®® 
but it is also held that this extension of duty can 
only be done where the terms of the statute are fair- 
ly open to construetion;®° and if the failure to give 
such signals is the only-negligence imputable to the 
railroad company, it is not liable in such eases.°* 
to persons injured at a crossing while proceeding 
along the track the railroad owes a duty of giving the 
However, as to those 
on the track or right of way of right, omission to 
give the crossing signals is held to be negligence,?* 
and this is held also as to the warning signal required 


required crossing signals.°? 


by statute or ordinance. 
Crossing flagmen or watchmen. 


railroad company to have and maintain flagmen or 
watchmen at crossings®® does not apply to trespass- 
ers®® or licensees®’ on the railroad track or right of 
way at places other than at crossings, and this is 
equally true with reference to the statutory duty®§ 
Moreover, even where a watch- 
man is maintained, the railroad is not liable to a 


as to trespassers.®® 


R. Co., 147 N. C. 623, 61 SE 621, 16 
LRANS 642. 


[a] Signal at private crossing.— 
Ayers v. Wabash R. Co., 190 Mo. 228, 
88 SW 608. 


- [b] Absence of headlight and 
crossing signals is evidence of neg- 
ligence. Treadwell v. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617. 


89. Ga.—Georgia Cent. R., etc., Co. 
v. Golden, 93 Ga. 510, 21 SE 68; Geor- 
gia R., ete., Co. v. Daniel, 89 Ga, 463, 
15 SE 538: Central R., ete., Co. v. 
Raiford, 32 Ga. 400, 9 SE 169; Geor- 
gia R. Co. v. Williams 74 Ga. 723% 
Southern R. Co. v. Wiley, 9 Ga. A. 
249, 71 SE 11. 


N. Y.—Winslow v. Boston, etc., R. 
Co., 11 NYSt 831. 


S. C.—Mack v. South-Bound, 52 S. 
une 29 SE 905, 68 AmSR $13, 40 


Tex. Se riaeorict, etc., R. Co. v. Saun- 
ders, 101 Tex. 255, 106 SW 321, 14 
LRANS 998, 16 AnnCas_ 1107 [rev 
Cetin. AS) 103 SW 457]; Texas, etc., 
R. Co. v. Shoemaker, 98 Tex. 451, 84 
SW 1049 [rev (Civ. A.) 81 SW 1019]; 
San Antonio, ete., R. Co. v. Gray, 95 
Tex. 424, 67 SW 763 [rev (Civ. A.) 
66 SW 229]; Missouri, etc., R. Co. v. 
Luten, (Tex. Civ. A.) 203 Sw 909 [rev 


on other grounds (Commn. A.) cond i 


SW 159]; Galveston, etc., R. Co. 
Huegle, (Tex. Civ. A.) 158 SW i97; 
Hort, Worth, et¢., R.. .Co.:. v. Poteet, 
53 Tex. Civ. A. 44, 115 SW_ 883; In- 
ternational, etc., R. Co. v. Woodward, 
26 Tex. Civ. A. 389, 63 SW 1051; Tex- 
as, etc., R. Co. v. Short, (Tex. Civ. A.) 
58 SW 56. 


Va.—Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 316, 116 SE 237 
[cit Cyc]. 

90. Chesapeake, etc., R. Co. v. Bul- 
lington, supra. 

91. St. Louis Southwestern R. Co. 
v. Bishop, 14 Tex. Civ. A. 504, 37 SW 
76 


92. State v. Sturgis, 281 Mo. 598, 
221 SW 91, 9 ALR 1315; Kerr v. Bush, 
(Mo. A.) 215 SW 393. 


93. Harty v. New Jersey Central 
R. Co., 42 N. Y. 468; Norris v. Atlan- 
tic Coast Line R. Co., 1527 N.C. 505; 
$7 SE 1017, 27 LRANS 1069. 


As to persons in streets who 
are not  contributorily negligent, 
omission of common-law duty to give 
signals is negligence. Harty v. New 
Jersey Cent. R. Co., 42 N. Y. 468. 


94. Arkansas, etc., R. Co. v. Graves, 
96 Ark. 638, 132 SW 992; Mllinois 
Cent. R. Co. v. Lashley, 208 Ky. 374, 
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of danger.! 


nority Rule. 
As 
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mere licensee for the employee’s failure to warn him 


[§ 2141] (b) Duty To Keep Lookout?—aa. Mi- 
Independently of statute,® 
Texas decisions the sweeping doctrine has been. vari- 
ously stated that the railroad company is at all times 
bound to exercise ordinary care to discover persons 
who may be on its tracks, whether or not they are 
trespassers,* or that it is the duty of the servants 
of the railroad operating its trains to use reasonable 
or ordinary care and caution to discover persons on 
its tracks,® and that, in the absence of contributory 


in some 


negligence of the person injured,® a failure to use 


The duty of the 


270 SW 806; Houston, ete., R. Co. v. 
O’Donnell, (Tex. Civ. A.) 90 SW 886 
[rev on other grounds 99 Tex. 636, 
92 SW 409]. 

95. See supra § 1792 et seq. 

96. Roden v. Chicago, ete., R. Co., 
133 Ill. 72, 24 NE 425, 23 AmSR 585; 
Cannon y. Cleveland, ete., Reno 157 
Ind. 682, 62 NE 8; Savage v. Tre- 
mont Lumber Co., 3 La. A. 704. 


97. Cannon y, Cleveland, etc., 
Co., supra. 


98. See supra § 1792. 


99. Chicago, etc., R. Co. v. Hinin- 
ger, 114 111. 79, 29 NE 196 


1. Winn v. New York Cent., etc., 
R. Co., 65 App. Div. 572, 72 NYS 899. 


2. Duty to keep lookout as to: 
rer igs generally see Negligence 


R. 


Ste eee generally see Negligence 


Perel Duty under statute see infra § 
4 Sears v. Texas, ete., R. Co., (Tex. 


Commn, A.) 266 Sw 400 ‘Taft (Civ. A.) 
247 SW 602]; Panhandle, etc., R. Co. 
vy. Haywood, (Tex. Civ. A.) 227 SW 
347; St. Louis Southwestern R. Co. 
v. Douthit, (Tex. Civ. A.) 208 SW 201. 


5. Texas, etc., R. Co. v. Watkins, 
88 Tex. 20,°29 SW 232; Frick v. In- 
ternational, ete., R. Co.,. (Tex. Civ. A.) 
207 SW 198, 200 {cit Cye]; St. Louis 
Southwestern R. Co. .v. Watts, (Tex. 
Civ. A.) 173 SW 909 [rev on other 
grounds 110 Tex. 106, 216 SW 391]; 
Missouri, ete., R. Co. v. Bellew, 22 
Tex. Civ. A. 264, 54 SW 1079. 


{a] Rule applied.—As to a plain- 
tiff, injured by reason of his horse be- 
ing frightened while driving along 
the railroad premises adjacent to the 
track on a road frequently used by 
the public, the company owes a cue, 
of lookout. Missouri, ete., R. Co. 
Bellew, 22 Tex. Civ. A. 264, 54 sw 
1079. 


6. See infra § 2235. 


7, Texas, ete., R. Co. v. Watkins, 
88 Tex. 20, 29 SW 232; Frick v. In- 
ternational, etc., R. Co., (Tex. Civ. A.) 
207 SW 198, 200 [cit Cyc]; St. Louis 
Southwestern R. Co. v. Watts, (Tex. 
Giv. A.) 178 SW 909 [xrev-on -other 
grounds 110 Tex. 106, 216 SW 391]. 


8. Sears v. Texas, etc., R. Co., (Tex. 
Commn. A.) 266 SW 400 [aff (Civ. A.) 
247 SW 602]; Panhandle, etc., R. Co. 
v. Haywood, (Tex. Civ. A.) 227 SW 
347; St. Louis Southwestern R. Co. 
v. Douthit, (Tex. Civ. A.) 208 SW 
20 


. 


such care and caution is negligence’ which renders 
the company liable for resulting damages.® 
a number of jurisdictions, including the foregoing, 
this common-law doctrine, which is in effect a modi- 
fication of the broad general rule as to the duty owed 
by the company,® is stated ,in a more limited form, to 
be that a lookout is required for any and all kinds of 
obstructions on the track,!° ineluding trespassers,? 


But in 


Compare Texas cases passim infra 
notes 9-19. 


9. See supra § 2126. 
10. Sawyer v. Roanoke R., etc., Co., 
145 N. C. 24, 58 SE 598, 23 LRANS 


200; McArver v. Southern R. Co.1293 
N. C. 380, 40 SE 94; Pickett v. ‘Wil- 
mington, ete., Re. Co,,, 17 NC eGo 
SE 264, 53 AmSR 611, 30 LRA 257: 
Bottoms v. Seaboard, etc., R. Co, 114 
N.C. 699;(19 SH 730, 41 AmSR’ 1S) 
25 LRA 784; Southern Kansas R. Co. 
v. Barnes, (Tex. Civ. A.) 173 SW 880. 
See Wanderholm v. Chicago, etc., R. 
Co., 96 Nebr. 764, 148 NW 935 (that 
operators of train failed to see a per- 
son on the track is not proof of a fail- 
ure to perform lookout duty). And 
see infra note 11 [a]. 


11. Whitesides v. Southern R. Co., 
128 NY ©. 4229" SS Smes is. ‘Wichita 
Falls, ete., R. Co. v. Crawford, (Tex. 
Civ. A.) 19 SW (2d) 166; Galveston, 
etc., Re Co. ve Huegle: (Tex. Civ. fi) 
158 SW 197; Ft. Worth, ete., R. Co. 
Broomhead, (Tex. Civ. A.) 140 Sw 
820; Gunn v. Ohio River R. Co., 42 W. 
Va. 676, 26 SE 546, 36 LRA 575. But 
see Smith vy. Baltimore, etc., R. Co., 
210 Fed. 414, 127 CCA 146 (no look- 
out duty). 


[a] Doctrine criticizea.—'‘Tt is 
said that it is-the duty of the rail- 
road at all times and places to keep a 
lookout for obstructions on the track, 
or for any interference therewith, for 
the safety of their passengers. 
Further, that railroad trains are dan- 
gerous instrumentalities, which at all 
times and places should be operated 
with reasonable care. . In the 
first place, the passenger stands in a 
special relation to the company; he 
is on its train by special invitation, 
and under special contract which im- 
poses the duty upon the company to 
carry him safely. May he, how- 
ever, also go onto its right of way at 
any time and place for his own pleas- 
ure and convenience and claim such 
protection as matter of right? Clear- 
ly not. If he does so, however, what 
duty does the company owe him? 
Clearly the same duty that any other 
owner of property would owe him un- 
der the same _ circumstances. 

The right, therefore, of a trespasser to 
complain because certain duties were 
not discharged which were due others 
standing in a different relation than 
he stood must be based upon different 
principles than those considered 
above. This in part at least, is 
attempted by the statement that 
the operation of trains is very haz- 
ardous. . . Conceding all this to 
be**true.~—. the very courts that 
advance this doctrine violate it in 
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licensees,?? persons on the track at a place where 
the company should anticipate that the track will 
be used, as in cities, towns, or populous commu- 
nities,** and those of right on the railroad track or 
right of way?‘ and that, in the absence of contrib- 
utory negligence on the part of the person injured,*® 
a failure to keep the lookout renders the company 
lable for resulting injury,?® even though every rea- 
sonable means of preventing the injury was used after 
discovering the peril,1” or, as is otherwise stated, that 
the railroad owes the duty of discovering persons 
on its premises!® and to exercise a reasonable care 
The duty of lookout is not 
required at night?° even as to a place habitually used 
during the day but infrequently used at night,?* 


not to injure them.?® 


the application by permitting contrib- 
utory negligence to prevent a recov- 
ery... . If the right of recovery by 
a trespasser is to prevail upon the lat- 
ter grounds, it should be made avail- 
able to all and. under all circum- 
stances. . .. It seems to us, how- 
ever, that the rule that prevents 
trespassers and those guilty of con- 
tributory negligence to recover is 
based upon sound reason and cor- 
rect principles, and in the long run 
will tend to make all men careful and 
cautious in going into places of con- 
stant danger.’ Palmer v. Oregon 
Short Line R. Co., 34 Utah 466, 484, 98 
P 689, 16 AnnCas 229. 


see Arrowood y. South Carolina, 
etc., Co,,-126 N.C. 629; 36 SE 15L; 
St. Eeiis Southwestern RanCom Na 
Douthit, (Tex. Civ. A.) 208 SW 201; 
Craig v. Ft. Worth, etc., R. Co., (Tex. 
Ciy. A.) 185 SW 944; Hutchens v. St. 
Louis Southwestern R. Co., 40 Tex. 
Civ. A. 245, 89 SW 24; Kroeger v. 
Texas, ete., R. Co., 30 Tex. Civ. A. 87, 
69 SW 809. : 


_ [a] Added burden of lookout is 
imposed upon the company by the 
fact that persons loiter upon its prem- 
ises or walk across at places other 
than at crossing. Craig v. Ft. Worth, 
etce., R. Co., (Tex. Civ. A.) 185 SW 944. 

{b] Duty applies to logging com- 
pany operating trains. Sawyer v. 
Roanoke, R., ete., Co., 145 N. C. 24, 
58 SE 598, 22 LRANS 200. 


13. Smith v. Baltimore, etc., R. Co., 
210 Fed, 414, 127 CCA 146; Hopkins Vv. 
Southern R. Co., 170 N. ron 485, 87 SE 
820; LeGwin v. Atlantic Coast Line 
R. Co., 170..N. -C., 359;- 87 SE_99; ‘St. 
Louis Southwestern R. Co. v. Douthit, 
(Tex. Civ. A.) 208 SW 201; Missouri, 
etc., R. Co. v. Sharp, (Tex. Civ. Az) 
120 SW 263; Galveston, etc., R.'Co. v. 
Huegle, (Tex. Civ. A.) 158 SW 197; 
Missouri, eter a RaoCos ive Schroeter, 
(Tex. Civ. mR 134 SW 826; St. Louis 
Southwestern R. Co. v. McCauley, 
(Tex. Civ. A.) 134 SW 798, 800 [quot 3 
Elliott Railroads § 1250]; Texas, etc., 
R. Co. v. Adkins, (Tex. Civ. A.) 126 
SW 954; Missouri, etc., R. Co. v. Ma- 
lone, (Tex. Civ. A.) 110 SW 958 [rev 
102 Tex, 269,115 SW 1158]; Missouri, 
ete., R. ‘Co. v. ‘Saunders (Tex, Civ. 
A.) 103 SW 457 [rev on other grounds 
101 Tex. 255, 106 SW 321, 14 LRANS 
998, 16 ‘AnnCas ORAS Houston, etc., 
R. Co. v. O’Donnell, (Tex. Civ. <A.) 
90 SW 886 [rev on other grounds 99 
Tex. 636, 92 SW 409]; San Antonio, 
ete:, R:=Co. iv. Brock, 35. Tex. Civ. A. 
155, 80 SW 422; St. Louis Southwest- 
ern R. Co. v. Jacobson, 28 Tex. Civ. A. 
150, 66 SW 1111. 


14. Missouri, ete., R. Co. v. Mil- 
burn, (Tex. Civ. A.) 142 SW 626. 


[a] Reason for rule.—The duty is 
imposed both for the safety of pas- 
sengers and those on the track. Mis- 
souri, etc., R. Co. v. Milburn, (Tex. 
Civ. A.) 142 SW 626. 
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15. See infra § 2194 et seq. 


16. LeGwin vy. Atlantic Coast Line 
R. Co., 170 N. C. 359, 87 SE 99; Sawyer 
v. Roanoke Rete.) Cor 145 INGEC! 24, 
58 SE 598, 22 LRANS 200; McArver v. 
Southern R. Co., 129 N. C. 380, 40 SH 
94; Whitesides vy. Southern R. Co., 128 
N. C. 229, 38 SE 878; Pickett v. Wil- 
mington, ’ete., RR Coy, VL IN. C.6116,223 
SE 264, 53 AmSR 611, 30 LRA 257; 
Wichita Falls, etc., R. Go. v. Crawford, 
(Tex. Civ. A.) 19 SW (2d) 166; Ft. 
Worth, etc;,’) RR. Co. v.. Gober; (Tex. 
Cly: A.) 211 SW 305; Hutchens v. St. 
Louis, Southwestern R. Co., 40°: Tex. 
Cr Aa ay CT Shia ie St. Louis 
Southwestern R. Co. v. Jacobson, 28 
Tex. Civ. A. 150, 66 SW 1111; Kroeger 
v. Texas, etc., R. Co., 30 Tex. Civ. A. 
87, 69 SW 809. 


17. Kroeger v. Texas, etce., R. Co., 
30 Tex. Civ. A. 87, 69 SW 809. 


18. Missouri, ete., R. Co. v. Wil- 
liams, 50 Tex. Civ. A. 134, 109 SW 
1126; Houston, etc., R. Co. v. Sgalin-. 


ski, 19 Tex. Civ. A. 107, 46 SW 113. 


19. Missour, etc., R. Co. v. Wil- 
liams, supra. 


20. Missouri, ete., R. Co. v. Ma- 
lone, 102 Tex. 369, 115 SW 1158 [rev 
(Civ. A.) 110 SW 958); Massey v. In- 
ternational, ete., R. Co., (Tex. Civ. A.) 
162 SW 371; Laeve v. Missouri, etc., 
RCo, (Chéxc Civ. 242) eG. Wet p20 
Moore v. Gulf, etc., R. Co., 58 Tex. 
Civ. A. 118; 123 SW 1142; ‘MceCowen 
v. Gulf, etc, R.'Co. (Tex, Civ. A.) 73 
Sw 46. 


21. Missouri, etc., R. Co. v. Malone, 
102 Tex. 269, 115 SW 1158 [rev (Civ. 
A.) 110 SW 958]; Massey v. Interna- 
tional, ete:, R. Co., (Tex. Civ. A.)-162 
SW 3:71; Moore v. Gulf, ete., R. Co., 
58 Tex. Civ. A. 118, 123 SW 1142. 


[a] Rule does not apply as to a 
person on the track in the early eve- 
ning. Galveston, etc., R. Co. v. Hue- 
gle, (Tex. Civ. A.) 158 SW 197. 


22. Texas, etc., R. Co. v. Spencer, 
(Tex. Civ. A.) 244 SW 1089. See 
Southern Kansas R. Co. v. Barnes, 
(Tex. Civ. A.) 173 SW 880 (lookout 
is required both day and night). 


23. .Houston, ete., R. Co. v. Smith, 
WsTex, 179,,13 Siw 972) Texas, etcy, 
Fy Cony. Shivers, 48 Tex. Civ. A. 112, 
106 SW 894. 


Unavoidable accident generally see 
Negligence § 126. 


24. Statutory duty see infra § 2143. 

25. See supra § 2123. 

26. See supra § 2126, 

a7.) Seessupra § .2027. 

28. See supra § 2124. 

29. See supra § 2125. 

30. See infra notes 41 et seq. 

31. U.S.—Smith v. Baltimore, etce., 
Re eCose 210) Fed: . 4147 27s CGAn ilaGs 
Cleveland, ete., R. Co. v. Tartt, 99 
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although this rule has been declared to be no longer 
the law;2? and it has been said that the company’s 
liability for failure to perform this duty does not 
extend to a case where the keeping of the lookout 
would not have prevented the accident. 


[§ 2142] bb. Majority Rule. 
statute,?* and in accordance with the general rule 
elsewhere stated,?° particularly as to adult?® and 
children?’ trespassers, and adult?® and children?® 
licensees and invitees, that a railroad owes no duty 
to provide against injury to those of whose presence 
on its premises it neither knows nor should expect, 
the majority rule is that a railroad company ordinari- 
ly, but with similar exceptions,?° owes no duty of 
active lookout to tres paRsers,'a or no duty to mere 


Independently of 


Fed. 369, 39 CCA 568, 49 LRA 98> 
Sheehan v. St. Paul, etc., Ri7€o:;5 76 
Fed. 201, 22 CCA 121; Farve v. Louis- 
ville, etc., R. Co., 42 Fed. 441. 


Ala Narioen Alabama R. Co. v. 
Elliott, 219 Ala. 423, 122 § 402; Grauer 
v. Alabama Great So. R. Co.,.209 Ala. 
568, 96 S 915; Louisville, ete., R. Cox 
v. Farley, 201 Ala. 365,- 78. (Si 22d 
Thornton vy. Southern R. Go., 199 Ala. 
532, 75 S 4; Louisville, etc., ’R. Co. v- 
Rayburn, ibe Ala. 494, 68 S 356; Cen- 
tral of Georgia R. Co. v. Blackmon, 
169 Ala. 304, 53 S 805; Martin v. Un- 
ion Springs, etc., R. Co., 163 Ala. 215, 
50 S 897; Southern R. Co. v. Smith, 
163 Ala. 174, 50 S 390; Duncan v. 
St. woe ete. HVanCOn, 152 Ala. 118, 44 
Ss Southern E> (Comin. Gullatt, 
50. ‘hiss 318, 43 S 577; Southern R. 
Co. v. Bush, 122 Ala. 470, 26 S 168; 
Verner v. Alabama Great Southern R. 
Co., 103 Ala. 574, 15 S 872; Georgia 
Pac. Rz Co. v. Ross, 100 Ala. 490, 14 
S 282; Louisville, ete., R. Co. v. Black, 
89 Ala. 313, 8 S 246: Carrington v. 
Louisville, etc., 125 Co., 88 Ala. 472, 
6 S 910; ‘Bentley v. Géorgia Pac. R. 
Co., 86 Ala. 484, 6 S 37; Memphis, etce., 
R. Co. v. Womack, 84 Ala. 149, 4S 618; ' 
or aa coe Vv. Kelley, 8 Ala. A. 571, 62S 


Ark.—Brown vy. St. oul, etc., R. 
Co., 52 Ark. 120, 12 SW 20 


. Conn.—Carlson v. Connectic Cos 
95 Conn. 724, 112 A 646 


Ill.—Carroll vy. Ghiearo: ete: RECo;, 
142 Ill. A. 195; Chicago, ete. Re Cox 
v. Urbaniac, 106 Ill. A. 325; Smith v. 
Chicaso, ‘etc, wR. Co.) 99 i PA azo. 
Illinois Cent. R. Co. v. Frelka, 9 Ill. 
A. 605 [aff 110 Ill. 498]. 


Ind. ea 6G. Rey CO. eave 
Philpott, 75 Ind. A. 59, 127 NE 827, 128 
NE 662. 

Ind. T.—Gulf, ete., R. Co. vy. Bolton, 
2 Ind. T. 463, 51 SW 1085. 


Iowa.—Thomas v. Chicago, ete. R. 
Co., 93 Iowa 248, 61 NW 967; Masser v. 
Chicago, etc., R.-Co., 68 Iowa 602, 27 
NW 776; McAllister v. Burlington, 
etc., R. Co., 64 Iowa 395, 20 NW 488. 


Ky.—Fiddler y. Chesapeake, etce., 
R. Co., 213 Ky. 729, 281 SW 984; Hun- 
gate v. Hines, 188 Ky. 365, 222 SW 83; 
Ratcliffe v. Chesapeake, etce., R. Co., 
184 Ky. 94, 211 SW 420; Lapp v. Lou- 
isville, ete., R. Co., 178 Ky. 647, 199 
SW 798; Chesapeake, eten RR: Co. Vv. 
Stephen, 168 Ky. 1775, 183 Sw 938; 
Fields v. Louisville, etc., hts OOo, 168 
Ky. 673, 174 Sw 41; Louisville, etc., 
R. Co. v., Davis, 162 Ky. 572, 172-Sw 
966; Southern R. Co. v. Sanders, 154 
Ky. 421, 157 SW 7381; McQuary v. 
Louisville, ete., R. Co., 128 SW 329; 
Creager v. Tllinois Cent. R. Conale4 
Ky. 543, 121 SW 458; Burton v. Cin- 
cinnati, ’etc., ECo,, 113 SW 442; Cum- 
mings v. Illinois Gent. R. €Co., 110 SW 
809, 33 KyL 584; Cincinnati, ete. RR: 
Co. v. Reynolds, 102 SW 888, 31 Kyl 
529; Chesapeake, etc., R. Co. v. Nipp, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


c 


§ 2142] 


licensees,°* or those of right on the railroad track or 
right of way,**® and that a mere failure to keep a 
lookout is ordinarily not negligence for which the 


company is hable.*4 


Limitations and exceptions to rule. 
accordance with the exceptions to the broad gen- 
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and children®? licensees and invitees, and adult®® and 
children®® trespassers, an exception to the foregoing 
rule*® is firmly established that, where and when 


persons may reasonably be expected to be on the rail- . 


Similarly, in 


eral rule elsewhere stated,®® particularly as to adult?® 


125 Ky. 49, 100 SW 246, 30 KyL 1131; 
Illinois Cent. R. Co. v. Murphy, 123 
Ky. 787, 97 SW 729, 30 KyL 93, 11 LRA 
NS 252; Beiser v. Chesapeake, etc., 
R, Ca., 92 SW 928, 29 KyL 249; John- 
son v. Louisville, etc., R. Co., 122 Ky. 
487, 91 SW 707, 29 KyL 36; Louisville, 
etc., R. Co. v. Jolly, 90 SW 977, 28 KyL 
989; Smith v. Illinois Cent. R. Co., 90 
SW 254,.28 KyL 723: Yates v. Illi- 
nois Cent. R. Co., 89 SW 161, 28 KyL 
75; Vanarsdall v. Louisville, etc., R. 
Co., 65 SW 858, 23 KyL 1666; Louis- 
ville, etc., R. Co. v. Vittitoe, 41 SW 
269, 19 KyL 612; Embrey v. Louis- 
ville, ete., R.Co.,:36 SW 1123, 18 KyL 
434; Oatts v. Cincinnati, etc., R~Co., 
22 SW 330, 15 KyL 87; Conley v. Cin- 
cinnati, ete., R. Co., 89 Ky. 402, 12 SW 
764, 11 Kyl 602; Louisville, ete. R. 
Co. v. Coleman, 86 Ky. 556, 6 SW 488, 
8 SW 875,10 KyL 81; France vy. Louis- 
ae ete., R. Co., 22 SW 851, 15 KyL 
44, 


Md.—Baltimore, etec., R. Co. v. State, 
120 Md. 319, 87 A 676. 

Minn.—Hepfel v. St. Paul, ete. R. 
Co., 49 Minn. 2638, 51 NW 1049; Stud- 
ley v. St. Paul, ete., R. Co.; 48 Minn. 
249, 51 NW 115. 


Miss.—Mobile, ete., R. Co. v. Robin- 
son, 132 Miss. 841, 96 S 749; Yazoo, 
etc, [R: Co. v. Smith, 111 Miss. 471, 
71 S 752; Southern R. Co. v. Pittman, 
97 Miss. 416, 52 S 207; Christian v. 
he pe Cent. R. Co. 71° Miss: .237, 15 

file 

Mo.-—Rice v. Jefferson City Bridge, 
ete., Co., 216 SW 746; Dutcher v. Wa- 
bash R. Co., 241 Mo. 137, 145 SW 63; 
Hufft v. St. Louis, ete.,"R. Co., 222 
Mo. 286, 121 SW 120; Barker v. Han- 
Mipal, etc. KR. Co;,, 98 Mo. 50, 11 (SW 
254; Williams v. Kansas City, etc., 
R. Co., 96.Mo. 275, 9 SW 573; Shelton 
v. Metropolitan St. R. Co., 167 Mo. 
A. 404, 151 SW 493; Ervin v. St. Lou- 
etes Ro Contos Mol Ay 1, 139"°Siw 
498: Powell v. Missouri Pac. R. Co., 
59 Mo. A. 626. 

Mont.—Stricklin v. Chicago, etc., R. 
Co., 59 Mont. 367, 197 P 839; Egan v. 
Montana Cent. R. Co., 24 Mont. 569, 
63 P 831. 


N. Y.—Capitula v. New York Cent. 
R. Co., 218 App. Div. 526, 210 NYS 651 
[aff 241 N. Y. 614 mem, 150 NE 577 
mem]; Feeck v. New York Cent. R. 
Co., 180 App. Div. 253, 167 NYS 670 
[aff 224 N. Y. 627 mem, 121 NE 867 
mem]. 

Oh.—Cleveland, etc., R. Co. v. Ga- 
han, 1 Oh. Cir. Ct. N. S. 205, 24 Oh. Cir. 
Ct. 277; Cleveland, ete., R. Co. v. Stein, 
ions Cin wOtaiNe S. 65,24 Ob. Cir. Ct: 
648; Carter v. Erie R. Co., 33-Oh. Cir. 
Ct. 377; Driscoll v. Cincinnati, etc., R. 
Gon Oh» Cin Ctii493, Oh. Cire Dee; 
274. 

Okl.—Lusk v. Haley, 75 Okl.. 206, 
181 °P 7275 -Atchison, etc, R: Co. v. 
Miles, 69 OK1. 138, 170 P 896. 


Or. —Doyle v. Portland R., etc., Co., 
71 Or. 576; 143 P 623; Rathbone v. 
Oregon R. Co., 40 Or. 225, 66 P 909. 


Porto Rico.—Escalera v. American 
R. Co., 1 Porto Rico Fed. 115. 


Utah.—Teakle v. San Pedro, etc., R. 
Co., 32 ‘Utah 276, 90 P 402, 10 LRA 
NS 486. 

[a] Basis of rule.—The rule that 
the owner of property is not ordina- 
rily bound to look out for the pres- 
ence of trespassers is founded on the 
legal assumption that trespassers will 
not ordinarily be there. Carlson v. 


| 125 Va, 384, 99 SE 650: 


NN Co., 95 Conn. 724, 112 A 


[b] Rule criticized.—‘It has, in- 
deed, been sometimes said that train- 
men are under no obligation to keep 
a lookout for trespassers, but that 
statement is entirely too broad. Par- 
ties in charge of a railroad train are 
under an obligation to keep a lookout 
all the time, though they are not held 
to as rigid a lookout for trespassers, 
Where they would not reasonably be 
expected to be found, as they are 
where their presence would not only 
be a possibility, but a probability.” 
Downing v. Morgan’s Louisiana, etc., 
R., etc., Co., 104 La. 508, 520, 29 S 207. 


[ec] Rule applied.—No lookout du- 
ty is owed to a person walking along 
the track whose presence originally 
was due to obstruction of an adjacent 
highway, but who has continued on 
the track after passing the obstruc- 
tion. Louisville, etc., R. Co. v. Davis, 
162 Ky. 572, 172 SW 966. 


[d] Railroad operating stockyards 
owes no duty to keep a lookout for the 
safety of a mere trespasser in such 
yards. Johnson vy. Louisville, ete., R. 
ves 122 Ky. 487, 91 SW 707, 29 KyL 


{[e] That by exercise of due care 
trespasser might have been seen! be- 
fore does not give him a right of ac- 
tion against the company. Cleveland, 
ete., R. Co. v. Tartt, 99 Fed. 369, 39 
CCA 568, 49 LRA 98. 


{f] General and special duty.—(1) 
Some courts have asserted that the 
company owes a general lookout duty 
to prevent injury (Georgia Pac. R. Co. 
v, Blanton, 84 Ala. 154, 4 S 621; Fraz- 
er v. South, etc., R. Co., 81 Ala. 185, 1 
S 85, 60 AmR 145; Carlson v. Con: 
necticut Co., 95 Conn. 724, 112 A 646; 
Southern R. Co. v. Wahl, 196 Ind. 581, 
149 NE 72; Mason vy. Southern R. Co., 
58 S. C. 70, 36 SE 440, 79 AmSR 826, 
53 LRA 913) (2) and that the question 
of lookout duty owed to trespassers 
is a special duty (Georgia Pac. R. Co. 
v. Blanton, supra; Memphis, etc., R. 
Co. v. Womack, 84 Ala. 149, 4 S 618; 
McDermott v. Kentucky Cent., etec., R. 
foe 93 Ky. 408, 20 SW 380, 14 KyL 


[g] In Georgia (1) the text rule 
formerly was held (Central of Georg- 
ja R. Co. v. Pelfry, 11 Ga. A. 119, 74 
SE 854) (2) but by statute the duty 
to keep a lookout was subsequently 
imposed (see infra § 2143). 


32. Louisville, etc., R. Co. v. Stid- 
ham, 187 Ky. 139, 218 SW 460; Cin- 
cinnati, etc., R: Co. v. Carter, 180 Ky. 
765, 203 SW 740; Illinois Cent. R. Co. 
v. Pierce, 175 Ky. 488, 194 SW 534, 
Fields v. Louisville, etc., R. Co., 163 
Ky. 673, 174 SW 41; Johnson v. Lou- 
isville, etc., R. Co., 122 Ky. 487, 91 SW 
707, 29 Kyl 36; Carter v. Erie R. Co., 
BOLO On. Ctjra (is) CHeSapeaken etGs, 
R. Co. v. Palmer, 149 Va. 560, 140 SE 
831; Shiveley v. Norfolk, etc., R. Co., 
Chesapeake, 
ete., R. Co. v. Saunders, 116 Va. 826, 
SoSH 3742 Norfolk, vetc., i. (Co. wv, 
Stegall, 105 Va. 538, 54 SH 19; Wil- 
liamson v. Southern R. Co., 104 Va. 
146, 51 SE 195, 113 AmSR 10382, 70 
LRA 1007. 


[a] Railroad operating stockyards 
owes no duty to keep a lookout for the 
safety of a mere licensee in such 
yards. Johnson vy. Louisville, etec., R. 
re 122 Ky. 487, 91 SW 707, 29 KyL 


road premises, the company employees have a duty of 
keeping an active lookout for such persons,*! inelud- 


33. Louisville, etc.,, R. Co. v. Ever- 
sole, 198 Ky. 502, 248 SW 1026; Fields 
v. Louisville, etc., R. Co., 163 Ky. 673, 
174 SW 41; Byrket v. Lake Shore, etce., 
Rei Corn.0 Oh. Cir GtaNesmiee 


34. U.S.—Smith vy. Baltimore, ete., 
R. Co., 210 Fed. 414, 127 CCA 146. 


Ala.—Bentley y. Georgia Pac. R. 
Co., 86 Ala. 484, 6 S 37; Georgia Pac. 
R. Co. v. Blanton, §4 Ala, 154, 4 S 621; 
Memphis, etc., R. Co. v. Womack, 84 
Ala. 149, 4S 618. 


Ark.—Brown v. St. Louis, ete, R. 
Co., 52 Ark. 120, 12 SW 203. 


Conn.—Carlson vy. Connecticut Co., 
95 Conn. 724, 112 A 646. 


Iil.—Illinois Cent. R. Co. v. Frelka, 
9 Ill. A. 605 [aff 110 Ill. 498]. 


Ind. T.—Gulf, etc., R. Co. v. Bolton, 
2 Ind. T. 463, 51. SW 1085. 


Iowa.—Thomas-y. Chicago, ete., R. 
Co., 93 Towa 248, 61 NW 967,” 


Ky.—Cummings vy. Illinois Cent. R. 

Sep ee 33 pees 584; Louis- 
. ECs; « Co. or ellem, 

230, 14 KyL 734. bas peo} 


Md.—Baltimore, ete, R. Co. v. 
State, 120 Md. 319, 87 A 676. 


Minn.—Hepfel v. St. Paul, etc, R. 
Co., 49 Minn. 263, 51 Nw 1049. ; 


Miss.—Mobile, ete., R. Co. vy. Robin- 
son, 132 Miss. 841, 96 S 749. a 


Mo.—Dutcher vy. Wabash R. ig a 
Mo. 137, 145 SW 63. ei Set 


Mont.—Stricklin v. Chicago, etc., R. 
Co., 59 Mont. 367, 197 P 839. ‘ 


N. Y.—Capitula v. New York Cent. 
R. Co., 218 App. Div. 526, 210 NYS 651 
[aff ase N. Y. 614 mem, 150 NE 577 
mem]. 


Oh.—Carter v. Erie R..Co., : 
CitrmCts Big. 3 pits ae: 


Okl.—Lusk vy. Haley, 75 Okl. 
181 P 727. * Sanper e 


Or.—Doyle y. Portland R., etc. é 
71 Or. 576, 143 P 623. Sees 


Porto Rico.—Escalera v. American 
R. Co., 1 Porto Rico Fed, 115. 


Utah.—Teakle v. San Pedro, ete., 
tn Nae Utah 276, 90 P 402, 10 LRA 


Va.—Gunter v. Southern R. 4 
Va. 565, 101 SE 885. anes 


[a]. General duty is not so abso- 
lute (1) that its omission will consti- 
tute negligence per se. Frazer v. 
South, etc.,, Alabama R. Co., 81 Ala. 
185, 1S 85, 60 AMR 145. (2) Whether 
it is negligence to run a locomotive 
backward, or_ push cars ahead of a 
locomotive, without stationing a look- 
out on the tender or foremost car to 
signal its approach to a person on the 
track, depends on the circumstances 
under which the locomotive or train is 
operated. Southern R. Co. v. Daves, 
108 Va. 378, 61 SE 748. 


35. See supra § 2123. 
36. See supra § 2124. 
387. See supra § 2125. 
38. See supra § 2126. 
39. See supra § 2127. 
40. See supra notes 30-34, 


41. Georgia, etc., R. Co. v. Cox, 75 
Blac, 79 Sa2i63 hloridarkh. Comv, 
Sturkey, 56 Fla. 196, 48 S 34; Miller 
v. Illinois Cent. R. Co., (Ky.) 118 SW 
348; Thompson v. Quincy, etc., R. Co., 
(Mo.) 18 SW (2d) 401; Ahnefeld v. 
Wabash, etc.; R. Co., 212 Mo. 280, 111 
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ing trespassers,*? licensees,** and invitees,** although 
this exception has been held not to apply to persons on 
Thus, at points in cities, 


a private railroad bridge.*® 


SW 95; Gray v. Wabash R. Co., (Mo. 
A.) 198 SW 11387; Laughlin v. St. Lou- 
is, etc., R. Co., 144 Mo. A. 185, 129 SW 
1006; Teakle v. San Pedro, etc., R. 
Fez 32 Utah 276, 90 P 402, 10 LRANS 


{a] Brakeman on detached car at 
place where the presence of people 
should be anticipated must keep a 
proper lookout. Laughlin v. St. Lou- 
is, ete., R. Co., 144 Mo. A. 185, 129 SW 
1006. 


[b] Im Georgia (1) aside from the 
statutory requirement of lookout (see 
infra § 2143) (2) the text rule has 
been asserted (Payne v. Chambliss, 27 
Ga. A. 374, 108 SE 472). 


42. Atkinson v. Kelley, 8 Ala. A. 
571, 62 S 441; Bernier v. Illinois Cent. 
R. Co., 296 Ill. 464, 129 NE 747 [aff 
215 Til. A. 454]; Joy v. Chicago, etc., 
R. Co., 263 Ill. 465, 105 NE 330; Col- 
lins v. Missouri-Illinois R. Co., 233 Ill. 
A. 545; Long Fork R. Co. v. Jackson, 
191 Ky: 82, 229 SW 82; Cincinnati, 
ete., R. Co. v. Blankenship, 157 Ky. 
699, 163 SW 1123; Miller v. Illinois 
Cent. R. Co., (Ky.) 118 SW 348; Rad- 
er v. Louisville, ete., R. Co., 104 SW 
774, 831 KyL 1105; Chesapeake, etc., 
R. Co. v. Nipp, 125 Ky. 49, 100 SW 246, 
30 KyL 1131; France v. Louisville, 
ete., R. Co.,-22 SW 851, 15 Kyl 244; 
Thompson v. Quincy, etc., R. Co., 
(Mo.) 18 SW (2d) 401; Dutcher v. 
Wabash R. Co., 241 Mo. 137, 145 SW 
63; Hufft v. St. Louis, ete., R. Co., 222 
Mo. 286, 121 SW 120; Ayers v. Wa- 
bash R. Co., 190 Mo. 228, 88 SW 608; 
Williams v. Kansas City, etc., R. Co., 
96 Mo. 275, 9 SW 573; Gilbert v. Mis- 
sissippi River, etc., R. Co., (Mo. A.) 
226 SW 263; Tharp v. Wabash R. Co., 
(Mo. A.) 206 SW 402; Ervin v. St. 
Louis, etc., R. Co., 158 Mo. A. 1, 139 
SW 498; Henry v. Disbrow Min. Co., 
144 Mo. A. 350, 128 SW 841. 


43. Ky.—Louisville, etc., R. Co. v. 
King, 227 Ky. 283, 12 SW (2d) 860; 
Illinois Cent. R. Co. v. Lashley, 208 
Ky. 374, 270 SW 806; Hines v. Hop- 
kins, 194 Ky. 441, 239 SW 792; Hines 
v. Wilson, 191 Ky. 543, 231 SW 23; 
Cincinnati, etc., R. Co. v. Carter, 180 
Ky. 765, 2083 SW 740; MTlinois Cent. 
R. Co. v. Pierce, 175 Ky. 488, 194 SW 
534; Cincinnati, etce., R. Co. v. Smith, 
168 Ky. 185, 181 SW _ 977; Carter v. 
Chesapeake, etc., R. Co., 150 Ky. 525, 
150 SW 811; Louisville R. Co. v. 
Smock, 147 Ky. 345, 144 SW 40; Lou- 
isville, ete., R. Co. v. Lions, 146 Ky. 
608, 143 SW 381. 


Minn.—Erdner y. Chicago, ete, R. 
Co., 115 Minn. 392, 182 NW 339. 


Mo.—Beard v. Missouri, ete., R. Co., 
272 Mo. 142, 197 SW 907; Cotner v. 
St. Louis, etc., R. Co. 220 Mo. 284, 
119 SW 610; Newell v. Dickinson, 207 
Mo. A. 369, 233 SW 72; Shelton y. 
Metropolitan St. R. Co., 167 Mo. A. 
404, 151 SW 493. 


Oh.—Cleveland, ete., R. Co. v. Ga- 
han, 1 Oh. Cir. Ct. N. S. 205, 24 Oh, 
Cir iCt 277! 


Okl.—Missouri, ete., R. Co. v. Wolf, 
76 Okl. 195, 184 P 765. 


Or.—Doyle v. Portland R., etc., Co., 
71 Or. 576, 143 P, 623. 


Utah.—Jensen v. Denver, etc. R. 
Co., 44 Utah 100, 138 P 1185; Kyne 
v. Southern Pac. Co., 41 Utah 368, 126 
j2706 3 Bi le 


Vt.—Dent v. Bellows Falls, etc., R. 
Co., 95 Vt. 523, 116 A 83. 


Va.—Chesapeake, ete. R. Co. v. 
Palmer, 149 Va. 560, 140 SE 831; 
Shiveley v. Norfolk, ete., R. Co., 125 
Va. 384, 99 SE 650; Williamson y. 
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towns, villages, 


Southern R. Co., 104 Va. 146, 51 SE 
195, 118 AmSR 1032, 70 LRA 1007. 


Wash.—Imler v. Northern Pac. R. 
Co., 89 Wash. 527, 154 P 1086, LRA 
1916D 702, AnnCasi1917A 933. 


Wis.—Haecker v. Chicago, etc., R. 
Co., 194 Wis. 358, 216 NW 528. 


[a] Use of switch yard by public 
may impose a lookout duty as to li- 
censees. Carter v. Chesapeake, etc., 
R.°Co.;, 150 Ky.'525,/150° SW 821. 


[b] Private farm crossing does 
not impose on the railroad company a 
duty to keep a lookout for persons on 
the track not at the crossing. Ruth- 
erford v. Iowa Cent. R. Co., 142 Iowa 
744, 121 NW 708. 


44. L. HE. Meyers’ Co. v. Logue, 212 
Ky. 802, 280 SW 107. 


45. Louisville, etc., R. Co. v. 
vis, 227 Ky. 637, 183 SW (2d) 762. 

46. 'U. S.—Farve v. Louisville, ete., 
R. Co., 42 Fed. 441. 


Ala.—lIllinois Cent. R. Co. v. Martin, 
213 Ala. 617, I05 S 805; Grauer v. Ala- 
bama Great Southern R. Co., 209 Ala. 
568, 96 S 915; Duncan yv. St. Louis, 
ete., R..Co;, 152 Ala. 118, 44 (9S 418; 
Savannah, ete., R. Co. v. Meadows, 95 
Ala, 137, 10 S 141; Louisville, etc., R. 
Co. v. Black, 89 Ala. 318, 8 S 246; Car- 
rington v. Louisville, ete., R. Co., 88 
Ala. 472, 6 S 910; Bentley v. Georgia 
Pac. R. Co., 86 Ala. 484, 6 S 37; Georg- 
ia Pac. R. Co. v. Blanton, 84 Ala. 154, 
4 S$ 621; South, ete., R. Co. v. Dono- 
van, 84 Ala. 131, 4 S 142; Louisville, 
etc. R. Co. v. Ganter, 16 Ala. A. 323, 
U4 aSe91 72 


Colo.—Catlett v. Colorado, ete., R. 
Co., 56 Colo. 463, 139 P 14. 


Ill.—Joy v. Chicago, ete., R. Co., 263 
Tll. 465, 105 NE 330. 


Ind.—Wise v. Cleveland, ete., R. Co., 
(A.) 103 NE 866. Ss 


Ky.—Bozarth vy. Illinois Cent. R. 
Co., 219 Ky, 786, 294 SW 483; Fiddler 
v. Chesapeake, etc., R. Co., 213 Ky. 
729, 281 SW 984; Illinois Cent. R. Co. 
v. Lashley, 208 Ky. 374, 270 SW 806; 
Cincinnati, ete., R. Co. v. Owsley, 191 
Ky. 661, 231 SW 210; Chesapeake, 
ete., R. Co. v. Honaker, 190 Ky. 125, 
226 SW 394; Howard v. Illinois Cent. 
R. Co., 189 Ky. 60, 224 SW 635; Cin- 
cinnati, etc., R. Co. v. Carter, 203 SW 
740; Moran v. Chesapeake, etc., R. 
Co., 176 Ky. 409, 195 SW 809; Louis- 
ville, "ete, “Rw Co. vir Kirk Site Keyes 
588, 194 SW 925; Smith v. Louisville 
R. Co. 904 Key, 184, 192) (Sw) 875; 
Southern R. Co. vy. Dugless, 169 Ky. 
360, 183 SW 937; Louisville, ete, R. 
Co. vy. Marlow, 169 Ky. 140, 183 SW 
470; Chesapeake, etc., R. Co. v. Berry, 
164 Ky. 280, 175 SW 340; Fields v. 
Louisville, ete., R. Co., 168 Ky. 673, 
174 SW 41; Cincinnati, etc., R. Co. v. 
Blankenship, 157 Ky. 699, 163 SW 
1123; Corder v. Cincinnati, ete, R. 
Co., 155 Ky. 586, 159 SW 1144; South- 
ern R. Co. v. Caplinger, 151 Ky. 749, 
152 SW 947, 49 LRANS 660; Louis- 
ville, etc., R. Co. v. Osborne, 149 Ky. 
648, 149 SW 954; Chesapeake, etc., 
R. Co. v. Booth, 149 Ky. 245, 148 SW 


Da- 


61; Cincinnati, ete.,'R.'Co.. v. Harri- 
gan, 149 Ky. 538, 147 SW 942; Louis- 
ville, etc., R. Co. v. Lyons, 146 Ky. 


608, 143 SW 31; Smith v. Cincinnati, 
etc., R. Co., 146 Ky. 568, 142 SW 1047, 
41 'LRANS 193; Southern R. Co. v. 
Sanders, 145 Ky. 679, 141 SW 77; 
Louisville, etc., R. Co. v. Bays, 142 
Ky. 400, 134 SW 450, 34 LRANS 678; 
Illinois Cent. R. Co. v. Flaherty, 139 
Ky. 147, 129 SW 558; McQuary v. 
Louisville, ete., R. Co., 128 SW. 329; 
Louisville, ete., R. Co. v. Cook, 128 
SW 81; Chesapeake, ete, R. Co. v. 
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and populous communities where 


persons are in the habit of crossing or walking on the 
tracks,#® and where demands of trade and public 


Ball, 125 SW 246; Louisville, etc., 
R. Co. v. Miller, 134 Ky. 716, 121 SW 
648, 185 AmSR 433; Louisville, etc., 
t. Co. v. McNary, 128 Ky. 408, 108 
SW 898, 32 KyL 1266, 129 AmSR 308, 
17 LRANS 224; Louisville, etc., R. 
Co. v. Hoskins, 108 SW 305, 32 KyL 
1268; Illinois Cent. R. Co. v. Mur- 
phy, 123 Ky. 787, 97 SW 729, 30 KyL 
93, 11 LRANS 352; Johnson v. Louis- 
ville, etc., R. Co., 122 Ky..487, 91 SW 
707, 29 KyL 36; Conley v. Cincinnati, 
etc., R. Co., 89 Ky. 402, 12 SW 764, 11 
KyL 602; Chesapeake, etc., R. Co. v. 
Nipp, 100 SW 246, 30 KyL 1131; Mc- 
Cabe v. Maysville, ete., R. Co., 89 SW 
683, 28 KyL 536; Chesapeake, ete., R. 
Co. v. Keelin, 62 SW 261, 22 KyL 
1942; Connell v. Chesapeake, ete., R. 
Co., 58 SW 3874, 22 KyL 501. 


La.—Downing y. Morgan’s Louisi- 
ana, etc., R., etc., Co., 104 La. 508, 
29 S: 207. 


Mich.—Hugegett v. Erb, 182 Mich. 
524, 148 NW 805, AnnCas1916B 352. 


Mo.—Dutcher v. Wabash R. Co., 
241 Mo. 137, 145 SW 63; Cotner v. St. 
Louis, etce., R. Co., 220 Mo. 284, 119 
SW 610; Guenther v. St. Louis, ete., 
R. Co., 95 Mo. 286, 8 SW 371, 108 Mo. 
18, 18 SW 846; Cercido v. Manufac- 
turers’ R. Co., (A.) 221 SW 434; Pe- 
perkorn v. St. Louis Transfer R. Co., 
171 Mo. A. 709, 154 SW 836; Waite 
v. Chicago, etc., R. Co., 168 Mo. A. 160, 
153 SW 66; Palmer y. St. Louis, ete., 
R. Co., 142 Mo. A. 440, 127 SW 96; 
Hawkins v. St. Louis, etc., R. Co., 135 
Mo. A. 524, 116 SW 16; Murrell v. 
Missouri Pac. R. Co., 105 Mo. A. 88, 
79 SW 505; Powell v. Missouri Pac. 
R. Co., 59 Mo. A. 626. 


Oh.—Cleveland, ete, R. Co. v. 
Gahan, Fy OhA\iCir wer IN S2) 205024 
Oh Ciry Gt: 27, 


Okl1.—Missouri, ete., R. Co. v. Wolf, 
76 Okl. 195, 184 P 765. 


Porto Rico.—Escalera vy. American 
R. Co., 1 Porto Rico Fed. 115. 


Utah.—Teakle- y. San Pedro, etc, 
Rif Co32 32> Utah 276-90: P 402, 10 
LRANS 486. 


Wis.—Whalen vy. Chicago, etc., R. 
Co., 75 Wis. 654, 44 NW 849; Town- 
ley_v. Chicago, etc., R. Co., 53 Wis. 
626, 11 NW 55. 


[a] Origin of duty.—The duty 
arises from the particular facts and 
circumstances which make it proba- 
ble that persons are on the track and 
that they will be injured unless due 
care is observed. Louisville, ete., R. 
Co. v. Ganter, 16 Ala. A. 323, 77 S 917. 


[b] At place around corner of 
building in- sharp curve, used con- 
stantly by persons crossing the track, 
the lookout duty is imperatively de- 
manded, Southern R. Co. v. Dugiess, 
169 Ky. 360, 183 SW 937. 


[c] Tracks in alley.—Cercido v. 
Manufacturers’ R. Co., (Mo, A.) 221 
SW 434. 


[d] Customary operation contrary 
to the care required by the text rule 
does not prevent application of the 
rule. Whalen vy. Chicago, Stent: 
Co., 75 Wis. 654, 44 NW 849. 


{e] Duty extends to a place in 


.the company’s yards known to be cus- 


tomarily used by teamsters with 
horses and wagons. Reifsnyder y. 
Chicago, ete., R. Co., 90 Iowa TOy fou 
NW 692. 


{f] Mere fact that injury occurred 
within city limits (1) does not bring 
the case within the rule (Savannah, 
ete,, R. Co. _v. Meadows, 95 Ala. 137, 
10 S 141; Louisville, ete., R: Co. v. 
Smith, 186 Ky. 32, 216 SW 1063; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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intercourse necessitate the use,#? but not in rural 
communities or sparsely settled regions,4® even 
though the tracks be used by a considerable number 
of persons daily,*® unless the use is sufficient to justi- 
fy a presumption of knowledge and acquiescence,°? 
a duty of active lookout is imposed. The status of 
the person injured as trespasser or licensee is entirely 
immaterial in determining whether or not this excep- 
tion applies,®! the doctrine resting on the question of 
whether the public use of the place in question at a 
time corresponding to the time of the injury®? was so 
habitual and in such large numbers as to make the 


Cornett v. Louisville, ete., R. Co., 181 
Ky. 132, 203 SW 1054; Cincinnati, 
etc., R. Co. v. Blankenship, 157 Ky. 
699, 168 SW 1123), (2) particularly 
where the public use is insufficient to 
impose notice of probability of dan- 
ger to persons on the tracks (Carring- 
ton v. Louisville, ete., R. Co., 88 Ala. 
472, 6 S 910), (3) the true test being 
whether the public use has been suffi- 
cient to impose the duty of anticipat- 
ing the presence of persons at the 
place (Cornett v. Louisville, ete., R. 
Co., supra). 

{g] Duty to keep lookout extends 
to persons outside city or town where 
the tracks on or along a public road 
have been frequently used by the 
public as a walkway. Smith v. 
Louisville R. Co., 174 Ky. 784, 192 
SW 875. 

[h] Railroad bridge located with- 
in the city limits does not impose the 
duty on the railroad as to trespass- 
ers on the bridge, where it is twenty- 
five or thirty feet above the grade of 
the street. Beiser v. Chesapeake, 
etc., R. Co., 92 SW 928, 29 KyL 249. 


[i] Purpose of lookout is primari- 
ly to enable the trainmen to control 
the movement of the train when they 
discover danger. Louisville, etc., R. 
Co, v. Lyons, 146 Ky. 603, 143 SW 31. 
And see supra text and note 41. 


47. Louisville, ete, R. Co. 
Ganter, 16 Ala. A. 323, 77 S 917. 

[a] Reason for rule.—‘‘The duty 
arises from the particular facts and 
circumstances which make it proba- 
ble that persons are on the track, and 
that they may be injured unless due 
eare is observed.’ Louisville, etc., R. 
Co. v. Ganter, 16 Ala. A. 323, 324, 77 
SUShT: ; 

[b] Requisites for duty.—The 
duty arises only when two facts co- 
exist: First, a custom or usage of 
crossing the track at_that_ place; 
second, demands of trade and _inter- 
course justifying the use. Louis- 
ville, etc., R. Co, v. Ganter, 16 Ala. A. 
Sed, Clee. OL. 


48. Louisville, etc., R. Co. v. Stid- 
ham, 194 Ky. 220, 238 SW.756; Louis- 
ville, etce., R. Co. v. Kirk, 175 Ky. 588, 
194 SW 925; McKnight v. Louisville, 
etc., R. Co., 168 Ky. 86, 181 SW 947; 
Cincinnafi, ete., R. Co. v. Blanken- 
ship, 157 Ky. 699, 1683 SW 1123; Mil- 
ler v. Illinois Cent. R. Co., (Ky.) 118 
Sw 348; Chesapeake, etc., R. Co. v. 
Nipp, 125 Ky. 49, 100 SW 246, 30 KyL 
1131; Corder v. Cincinnati, ete., R. 
Co., 155 Ky. 536, 159 SW 1144; Es- 
calero v. American R. Co., 1 Porto 
Rico Fed. 115. 


49. Louisville, etc., R. Co. v. Kirk, 
175 Ky. 588, 194 SW 925; Helton v. 
Chesapeake; etc., R. Co., 157 Ky. 380, 
163 SW 224; Chesapeake, etc., R. Co. 
v. Nipp, 125 Ky. 49, 100 SW 246, 30 
KyL 1131. 


50. Louisville, etc., EnCO.kVen Rinic 
175 Ky. 588, 194 SW 925. 


[a] Thus motorman’s actual 
knowledge of the presence of a large 
number of people congregated near 
the track, their activities, and the 
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pated.°% 


es.># 


train or ears.°§ 


matters in which engaged, and. the 
necessity of their coming and going 
therefrom, and the nature of the lo- 
cality, must necessarily have caused 
him reasonably to expect some of 
them to be in danger, imposing unon 
him a duty of keeping a_lookout, 
Louisville, etce., (Co. Veirk, V vS 
Ky. 588, 194 SW 925. 


51. Illinois Cent. R. Co. v. Pierce, 
175 Ky. 488, 194 SW 534; Erdner v. 
Chicago, ete., R. Co., 115 Minn. 392, 
132 NW 3389; Rice v. Jefferson City 
Bridge, etce., Co., (Mo.) 216 SW 746; 
Ahnefeld v. Wabash, etc., R. Co., 212 
Mo. 280, 111 SW 95; Missouri, etc., 
i, sCOneVa WVOlty 76) OKT. 9195 080. 
765, 767 [quot Thompson Negl, (2d 
ed) § 1726]. 


52. Cornett v. Louisville, ete., R. 
Co., 181 Ky. 132, 203 SW 1054; .Ho- 
back v. Louisville, etc., R. Co., 99 SW 
241, 30 KyL 476; Rice v. Jefferson 
ord Bridge, etc., Co., (Mo.) 216 SW 

[a] Thus, where use of track by 
pedestrians has been confined largely 
to Sundays and to reasonable hours 
in the daytime, the railroad is not 
bound to expect or required to be on 
the lookout for trespassers on the 
track at that point at midnight. Ho- 
back v. Louisville, etc., R. Co., 99 SW 
241, 30 KyL 476. 


{b] Frequent and habitual use of 
railroad premises (1) is not of itself 
sufficient to impose the lookout duty 
(Long Fork R. Co. v. Jackson, 191 
Ky. 82; 229 SW 82) (2) it being nec- 
essary that the use of such place at 
the same time in the past was suffi- 
cient to charge the railroad em- 
ployees with the duty to anticipate 
the presence of persons on the prem- 
ises at that time and place (Long 
Fork R. Co. v. Jackson, supra). 


[ec] Use during day, not continued 
at night, does not impose a lookout 
duty. Cornett v. Louisville, etc., R. 
Co., 181 Ky. 132, 208 SW 1054. 


53. Illinois Cent. R. Co. v._ Pierce, 
175 Ky. 488, 194 SW 534; Cumber- 
land R. Co. v. Walton, 166 Ky. 371, 
179 SW 245. 


[a] Duty exists only where the 
use has been by a sufficient number 
to make it necessary that their pres- 
ence there be anticipated. Henson 
v. Hines, 198 Ky. 198, 235 SW_ 359; 
Illinois Cent. R. Co, v. Pierce, 175 Ky. 
488, 194 SW 534. 


[b] Use held insufficient.—Hen- 
son v. Hines, 193 Ky. 198, 235 SW 359; 
Cumberland R. Co. v. Walton, 166 Ky. 
371, 179 SW 245; Ahnefeld v. Wabash 
R. Co., 212 Mo. 280, 111 SW 95; 
Palmer v. Oregon Short Line R. Co., 
34 Utah 466, 98 P 689, 16 AnnCas 229, 


[c] Use sufficient (1) to create an 
implied license is not necessary in 
order that a lookout duty be imposed 
(Palmer v. Oregon Short Line R. Co., 
34 Utah 466, 98 P 689, 16 AnnCas 
229), (2) it being sufficient that the 
use apprise the railroad operators of 
public use with some degree of regu- 
larity and habit (Palmer v. Oregon 
Short Line R. Co., supra). 
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presence of persons there reasonably to be antici- 
The fact that the company owes at the 
place of injury a lookout duty to certain classes of 
persons cannot impose upon it liability for a failure 
to keep a lookout for a person not, within such elass- 
Where failure to maintain a proper lookout®® 
proximately®® causes an injury, the railroad may be 
held lable therefor.°? 
out, where the duty is imposed, is not negligence as 
to a person who sees or is aware of the approaching 


The omission to keep a look- 


[§ 2143] cc. Statutory Duty. In some jurisdic- 


54. Southern R. Co. v. Drake, 166 
Ala, 540, 51 S 996. 


55. Sufficient lookout see infra §§ 
2146-2149. 


56. Proximate cause see infra § 
2191. 


57. U. S.—Farve v. Louisville, 
ete., R. Co., 42 Fed. 441. 
Ala.—South, ete., Alabama R. Co. 


v. Donovan, 84 Ala, 141, 4 S 142. 


Colo.—Catlett v. Colorado, ete, R. 
Co., 56 Colo. 468, 139 P 14. 


Fla.—Georgia,, etc., R. Co. vy. Cox, 
Tor Mla. 04, 19eS VTS. 


Ill.— Bernier v. Illinois Cent. R..Co., 
296 Ill. 464, 129 NE 747. 


Ind.—Wise v. Cleveland, 
Co., (A.) 103 NE 866. 


Ky.—Howard v. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Chesa- 
peake, etc,, R. Co. v. Booth, 149 Ky. 
245, 148 SW 61; Miller v. Illinois 
Cent. R. Co., 118 SW 348; Chesa- 
peake, etc., R. Co. v. Nipp, 125 Ky. 
49, 100 SW 246, 30 KyL 1131; Chesa- 
peake, etc., R.. Co. v. Keelin, 62 SW 
261, 22 KyL 1942. 


La.—Nolan y. Illinois Cent. R. Co., 
145 La, 483, 82 S 590; Harrison v. 
Louisiana Western R. Co., 132 La. 
767, 61 S 784. 


Minn.—Erdner vy. Chicago, etc, R 
Co,, 115 Minn. 392, 132 NW 339. 


Mo.—Cotner vy. St. Louis, ete., R. 
0.5 ia Rali 284, 119 SW 610; Fied- 
er v. . Louis, ete, R. Co., 10 c 
645, 18 SW 847. bets 


Oh.—Cleveland, etc, R. Co. i 
Gahan, 1 Oh. Cir. Ct. N’ Ss. 205, 24 On 
Cir. Ct. 277. 

Ok1.—Missouri, etc., R. Co. v. 

76 Okl. 195, 184 P 765. Oe NANO E 


Or.—Doyle v. Portland R., ete. i 
71 Or. 576, 143 P 623. pas 7 


Porto Rico.—Escalera vy. American 
R. Co., 1 Porto Rico Fed. 115. 


Utah.—Jensen y. Denver, ete, R 
Co., 44 Utah 100, 138 P 1185. ” 


6te ra ke 


. 


. 


Vt.—Dent v. Bellows Falls, etc., 
R.-Co., 95 Vt. 528, 16 7AL 83% , 
Va.—Chesapeake, ete, R. Co. v. 


Palmer, 149 Va. 560, 140 SE 831. 


Wash.—Imler v. Northern Pac, R. 
Co., 89 Wash. 527, 154 P 1086, LRA 
1916D 702, AnnCas1917A 933. 


Wis.—Haecker v. Chicago, ete. R. 
Co., 194 Wis. 358, 216 NW 528. 


But _see Wexel v. Grand Rapids, 
etc., R. Co., 190 Mich. 469, 157 NW 
15 (unless failure to maintain look- 
out is willful, wanton, or gross neg- 
ligence, liability does not follow). 


[a] Pronounced degree of negli- 
gence is had when a brakeman on a 
detached car at a place where the 
presence of persons should be antici- 
pated fails to keep a lookout. Laugh- 
lin v. St, Louis, etc., R. Co., 144 Mo. 
A. 185, 129 SW 1006. 


58. Louisville, ete., R. Co. v. Law- 
son, 161 Ky. 39, 170 SW 198, LRA 
1917B 1161. 
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tions a lookout duty is imposed by statute, and upon 
failure to comply with the requirement the railroad 
company is made liable;*® and this liability is un- 
affected by the fact that the person injured is a 
Under a statute or ordinance requiring 
a lookout on the forward part of a train or car mov- 
ing in a city,®1 having an employee on the front end 
of the rear car is not a compliance with the require- 
ment;°* but the mere fact that technically the place 
of injury is within city limits does not impose per se 
liability for a violation of such provision so as to give 
a right of action to the person injured.°*? 
pliance with a statute or ordinance, requiring a rail- 
road, in moving a train or cars reversely in a town, 
to station a man on the last car in order to give warn- 
ing to persons on the track,®4 is evidence,®*> but not 
conclusive evidence,®* of negligence. 


trespasser.°° 
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Nonecom- 


[§ 2144] dd. For Children and Others under Disa- 


59. See statutory provisions. 


[a] In Arkansas the lookout duty 
imposed by statute (1) includes a 
headlight conforming to the statu- 
tory provisions, since the duty to 
keep a lookout must necessarily in- 
clude requirement of appliances for 
so doing (Chicago, etc., R. Co. v. Bry- 
ant, 110 Ark. 444, 162 SW 51), (2) 
and applies to motor gasoline cars 
used for transportation of passen- 
gers (Chicago, etc., R. Co. v. Bryant, 
supra), (3) and to switch trains 
(Springer v. St. Louis Southwestern 
ii Co. .L6l Sheds <801,4188. CCAS 6197 
Missouri’ Pac. R.. Co. v. Curcio, 156 
Ark. 350,.261 SW 896). (4) The stat- 
utory duty is owed to licensees. St. 
Louis, etc., R. Co. v. Drumwright, 112 
Ark, 452, 166 SW 938. 


[b] In Georgia (1) L. (1918) 
212 (Parks Code Annot. [1914] 1928 
Suppl. § 2677(b)) requires the en- 
gineer of a train approaching a cross- 
ing to keep and maintain a constant 
and vigilant lookout along the track 
ahead of the engine so as to avoid in- 
jury to persons or property upon the 
premises at any point within fifty 
feet of the crossing, and applies to 
protect even a trespasser within such 
distance of the crossing (Atlantic 
Coast Line R. Co. v. Fulford, 159 Ga. 
812, 127 SE 274 [answer to cert ques- 
tion conformed to 33 Ga. A. 631, 127 
SE 812]), (2) the company being 
bound to exercise due care not to in- 
jure him (Atlantic Coast Line R. Co. 
v. Fulford, supra). And see supra § 


2142. 
[ec] In Tennessee (1) the com- 
pany’s liability under statute for 


failure to perform the statutory re- 
quirement of lookout has been con- 
strued to be absolute, without regard 
to the question of causation of in- 
jury. Cincinnati, etc., R. Co. v. Davis, 
161 Fed. 334, 88 CCA 414; Smith v. 
Nashville, etc., R. Co., 6 Coldw. 589. 
(2) The duty does not necessarily 
permit the running of the engine at 
the rear of the train (Towles v. 
Southern R. Co., 103 Fed. 405; Little 
Rock, ete., R. Co. v. Wilson, 90 Tenn. 
20 16 SW 613," 25 AmSR 693, 13 
LRA 364), (3) even though a lookout 
be stationed at the front (Little Rock, 
etc., R. Co. v. Wilson, 
does not apply to the movement of 
detached cars (Southern R. Co. v. 
Pugh, 95 Tenn. 419, 32 SW 311; Pat- 
ton v. East Tennessee R. Co., 89 Tenn. 
370, 15 SW 919, 12 LRA 184), (5) the 
“making up-of trains” (Payne v. Il- 
linois Cent. R.Co., 155 Fed. 78, 88 
CCA 589: Southern R. Co. v. Pugh, 
supra), (6) or to other switching in 
the company’s yards, depot grounds, 
or sidetracks (Towles v. Southern R. 
Co:, supra; Nashville, ete., R. ‘Co. v. 


supra), (4) and | 


Lovejoy, 188 Tenn. 492, 198 SW 61; 
Southern R. Co. v. Pugh, supra) (7) 
or other place where the company 
must inevitably engage in move- 
ments and maneuvers practically 
compelling the movement of trains 
or cars by pushing (Towles v. South- 
ern R. Co., supra), (8) although a 
train backing on a passing track at 
a station is within the statutory re- 
quirement (Cincinnati, etc., R. Co. v. 
Davis, supra). 

60. Felton v. Newport, 92 Fed. 470, 


84 CCA 470; Ft. Smith Light, etc., Co. 
v. Phillips, 136 Ark. 310, 206 SW "453. 


61. See statutory provisions and 
ordinances. 

62. Levoy v. Midland R. Co., 3 
Ont. 623. 


63. Baltimore, étc., R. Co. v. State, 
62 Md. 479, 50 AmR 233. 


64. See statutory provisions and 
ordinances, 

[a] Such requirement (1) in- 
cludes a switch track running 


through a long low chute where it is 
impossible to have the man on the 
ear (Peperkorn vy. St. Louis Trans- 
fer’ Ri Co.,; 271 (Moy Ay 7095 154. Sw 
836), (2) the watchman preceding the 
car instead (Peperkorn vy. St. Louis 
Transfer R. Co., supra), (3) and ap- 
plies to a series of cars forced back- 
ward in the coupling movement (Hel- 
son v. Morrisey, etc., R. Co., 17 B. C. 
65, 1 DomLR 338,19 WestLR 835, 1 
WestWkly 470). (4) However, it 
has been held not to apply to protect 
persons using the premises between 
crossings. Skulak v. Canadian North- 
ern R. Co., 20 Man. 242, 


65. Scudder v. Indianapolis, 
R. | Co.,. Wils! (Ind.), 481: 


66. Scudder y. 
RCo. .supra,. 


67. Txookout duty as to children 
generally see Negligence § 152, 


68. See supra § 2141. 
69. See cases infra this section. 
70. See supra § 2141. 


71. Texas, etc., R. Co. v. O’Don- 
nell, 58 T'ex. 27; Texas, ete., R. Co. v. 
Spencer, (Tex. Civ. A.) 244 SW 1089; 
Fort Worth, etc., R. Co. v. Poteet, 53 
Tex. Civ. A. 44, 115 SW 883; Missouri, 
ete., R. Co. v. Williams, 50 Tex. Civ. 
A. 134, 109 SW 1126;. Houston East, 
etc., R. Co. v. Adams, 44 Tex. Civ. A. 
288, 98 SW 222; Olivares v. San An- 
tonio, etc., R. Co., 3 | Tex. Civ Alvis) 
84 Sw 248; Missouri, ete, Ry Cov vw. 
eer 34 Tex, Ciy. A, 354, 78 SW 
708. 


72. 
wood, 


ete., 


Indianapolis, etce., 


Panhandle, etc., R. Co. v. Hay- 
(Tex., Civ. A.), 227 SW 847. 


‘bility®’—(aa) Under Minority Rule. 
rule above stated, in jurisdictions where it obtains,®® 
applies to children and others under disability in- 
jured on railroad tracks or right of way.®® 
sweeping doctrine’® that a railroad is at all times 
bound to exercise ordinary care to discover persons 
who may be on the tracks, whether or not they are 
trespassers,’? and that, in the absence of contributory 
negligence of the person injured, a failure to do so 
is negligence which renders the company lable for 
resulting damages,’? has been applied to children and 
others under disability on its tracks or right of way. 
So also the limited assertion of this doctrine’® has 
been applied to children and others under disability 
on the company tracks or right of way, and a look- 
out is required for any and all, kinds of obstructions, 
including the public,** such as trespassers,‘® mere 


~ 


Ee: 
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The minority 


Thus the 


Compare Texas cases infra notes 75, 
lise Ss pli Oa 

[a] Negligence per se.—Where in 
order to exercise ordinary care to dis- 
cover a child upon the track a look- 
out is necessary, failure to keep such 
lookout is he east per se. Mis- 
Souris ete,,, A.C ee 34 Tex. 
Civ. As 354,578 Sw 70 


73. See supra § 2141. 


74. Chicago, etc., R. Co. v. Grablin, 
38 Nebr. 90, 56 NW 796, 57 NW 522; 
McArver v. Southern R. Co., 129 N. C. 
380, 40 SE 94; Bottoms v. Seaboard, 
ete,,,R. Co., 114 N.C. 699, 19. SE 730, 
41 AmSR 799, 25 LRA 784; Deans v. 
Wilmington, etc., R. Co., 107 N. C. 686, 
12 SE 77, 22 AmSR 902; Bias v. Ches- 
easy etc., R. Co., 46 W. Va. 349, 33 


[a] In South Carolina in spite of 
the fact that it is the rule that no 
active lookout duty is owed to adults 
(see supra § 2141), as to infants of 
a tender age the law imposes the duty 
upon the company of keeping a rea- 
sonable lookout for obstructions on 
its track. Mason y. Southern R. Co., 


58 S. C. 70, 36 SE 440, 79 AmSR 826, 
53 LRA 913. 
75. Chicago, ete., R. Co. v: Grab- 


lin, 38 Nebr. 90, 56 NW 796, 57 NW 
522; McArver v. Southern R. Co., 129 
N. C. 380, 40 SE 94; Jeffries v. Sea- 
board Air Line R. Co., L290 -N Ge. 236. 
39 SH} 836; Pharr v. Southern R. Co., 
PaO) IN wis 751, 26 SE 149; Bottoms v. 
Seaboard, étc., Bion, 114 N. C. 699, 
19 SE 730, 41 AmSR 799, 25 LRA 784; 
Deans v. Wilmington, ete.) bn Con, 107 
N.. C. :686,: 22 (SH) 7%, 22 "AmMSR "902; 
Houston, etc., R. Co. 'v. Sympkins, 54 
Tex. 615, 38 AmR 632; St. Louis, ee 
R. Co. v. Wallace, (Tex. Civ. A.) 200 
SW 178; Baker v. Loftin, (Tex. Civ. 
A.) 198 SW 159 [rev on other grounds 
(Commn, A.) 222 SW 195]; San An- 
tonio, ete,, Ry Co. Vv. Jaramilla, (ex. 
GINS IAN), "180 SW. 1126; St. Louis 
Southwestern R. Co. v. Watts, (Tex. 
Civ. A.) 173 SW 909 [rev’*on other 
grounds 110 Tex. 106, 216 SW 391]; 
Laeve v. Missouri, ete., RiaCory, (Tex. 
Civ. A.) 136 SW 1129; Galveston, etc., 
Re Coby Olds mac Tex, Civ. A.) “112. Sw 
787; Houston East, ete., Texas R. Co. 
v. Adams, 44 Tex. Civ, A, 288, 98 SW 
222; Stuck v. Kanawha, ete., BR Cos, 
76 W. Va. 453, 86 SE 13; Dickinson 
v. New River, ’etc., Cons. Coal Co., 76 
W. Va. 148, 85 SE 71; McGuire v. Nor- 
folk, ete., R. Co., 70 W. Va. 538, 74 SE 
859; Dempsey Vv. Norfolk, etc., R. Co., 
69 W. Va. 271, 71 SB 284, 34 LRANS 
682; Gunn vy. Ohio River R. Co., 42 
W. Va. 676, 26 SE 546, 36 LRA 578. 
But see Smith v. Baltimore, ete., 
Co., 210 Fed. 414, 127 CCA 146 as 
lookout duty). 


[a] Duty does not extend to a 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§§ 2144-2145] 


licensees,*® children and others under disability on 
the track or right of way at a place where their pres- 
ence should be anticipated,’? and persons of right7® 
on the track or right of way; and in the absence of 
contributory negligence on the part of such child 
or person injured, a failure to keep a lookout renders 
the company liable for all resulting damages.7°® 
the company, after keeping a proper lookout, is not 
liable merely because the presence of such person was 
not discovered in time to avoid the injury.®° 

[§ 2145] (bb) Under Majority Rule. 
ance with the general lookout doctrine held by the 


private railroad on private premises. 
Mar age v. Hughes Creek Coal Co., 70 
_W. Va. 711, 75 SE 50, 41 LRANS 264, 
AnnCasl914A 668. 


76. Dickinson v. New River, etc., 
ie es Coal Co., 76 W. Va. 148, 85 SE 
di, 


77. Smith v. Baltimore, etc., R. Co., 
210 Fed. 414, 127 CUA 146; San An- 
tonio, etc., R. Co. v. Jaramilla, (Tex. 
Civ. A.) 180 SW 1126; St. Louis, etc., 
R. Co. v. Bolen, 61 Tex. Civ. A. 339, 
129 SW 860; St. Louis Southwestern 
RACoiw. Bolton, 386 Tex. Ciy. A. 87, 81 
SW 123; Texas, etc., R. Co. v. Harby, 
28 Tex. Civ. A. 24, 67 SW 541. 


78. Galveston, etc., R. Co. v. Olds, 
(Tex. Civ. A.) 112 SW 787; Houston 
Hast, etc., R. Co. v. Adams, 44 Tex. 
Civ. A. 288, 98 SW 222. 


79. Chicago, etc., R. Co. v. Grab- 
lin, 38 Nebr. 90, 56 NW 796, 57 NW 
522; McArver vy. Southern R. Co., 129 
y. C. 380, 40 SE 94; St. Louis, ete., R. 
Co. v. Bolen, 61 Tex. Civ. A. 339, 129 
SW 860; Galveston, etc., R. Co. v. 
GOids, “(Lex Cive Aj 112 “Siw °718%; 
Houston Bast; -éte:, RR. Co.u.v;. Adams, 
44 ‘Tex. Civ. A. 288, 98 SW 222; St. 
Louis Southwestern R. Co. v. Bolton, 
36 Tex. Civ. A. 87, 81 SW 123; 
v. Ohio River R. Co., 42. W. Va. 676, 
26 SE 546, 36 LRA 575. 


[a] lLLiability is not affected (1) by 
exercise of due care after discovering 
the peril, where the peony Le 
was kept (Texas, etc., R. Co. Har- 
by, 28 Tex. Civ. A. 24, 67 SW 544), (2) 
nor by the fact that a railroad bridge 
on which the child is run over-and 
killed is not a public bridge (Texas, 
etc., R. Co. v. Harby, supra). 


80. Epperson y. International, etc., 
RCo. sogmlex, Civ. A. 60,120 SWoLLT. 


[a] In case of drunken trespasser 
on a railroad track that the peril 
could have been timely discovered 
does not follow necessarily from the 
fact that the statutory lookout was 
being képt. St. Louis, ete., R. Co. v. 
Jordan, 65 Ark. 429, 47 SW 115. 


81. See supra § 2142. 


82. U. S.—Woodruff v. 
Pac, R. Co., 47 Fed. 689. 


Ala.—Southern R. Co. v. Shirley, 
189 Ala. 568, 66 S 511; Southern R. 
Co. v. Stewart, 179 Ala. 304, 60 S 927; 
Southern R. Co. v. Smith, 163 Ala. 174, 
50 S 390; Southern R. Co. v. Forrister, 
158 Ala. 477, 48 S 69; Birmingham R., 
ete, ‘Co. iv, Jones, 153 Ala. MBC 4, iS 
rT: Southern R. Co. v: Stewart, 153 
Ala. 133, 45 S 51; Gadsden, ete., R. 
Co. v. Julian, 133 Ala. eels So iatsh aL oho 
Alabama Great So. R. Co. v. Moorer, 
116 Ala, 642, 22 S 900. 


Northern 


Il:—Jioy v; ‘Chicago, ‘ete:,’ R. ‘Co., 
263 Tll. 465, 105 NE 330; Wabash R. 
Co. v. Jones, 163 Ill. 167, 45 NE 50; 
Kinnare v. Chicago, ete, R. we 114 
Tile 2308 Northwestern El. R. Co. v. 
O’Malley, 107 Ill. A. 599. 

Ind.—Southern R. Co. Wahl, 196 


Ind, 581, 149 NE 72; Holstine y. Di- 
rector Gen. of Railroads, “77 Ind. A. 
582, 134 NE 303; Lutton v. Cleveland, 
ete, HU Go. te ind, Aw 437, 12% NE 


‘601, 219 SW 1047; 


Gunn 
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trespassers®? 


But 


In aceord- 
present,®® as in 


Iowa.—Waegner v. Chicago, etec., R. 
Co., 124 Iowa 462, 100 NW 332; Thom- 
as v. Chicago, ete., R. Co., 114 Iowa 
169, 86 NW 259; Thomas v. Chicago, 
ete., R. Co., 103 Iowa 649, 72 NW 783, 
39 ne 399. 


an.—Morris vy. Lusk, 103 Kan. 220, 
113. P 346. 


Ky.—Lee v. Hines, 202 Ky. 240, 259 
SW 338; Howard vy. Illinois Cent. R 
Co., 189 Ky. 60, 224 SW 635; Louis- 
ville, ete., R. Co. v. Spicer, "187 Ky. 
Chesapeake, etc., 
R. Co. v. Price, 179 Ky. 532, 200 SW 
927; Louisville, etc., R. Co. v. Weiser, 
Gt iy ces 174 SW 734; Tennessee 
Cent. R: Co. v. Cook, 146 Ky. 372, 142 
ae 683; Starett v. Chesapeake, One» 

Co., 110 SW 282, 38 KyL 309; El- 
Hott v. Louisville, ete., R. Co., 99 SW 
233, 30 KyL 471; Louisville, etc., rs 
Co. V. Hathaway, 121 Ky. 666, 89 SW 
724, 28 KyL 682, 2 LRANS 498; Hul- 
sey v. Louisville, etc., R. Co., 87 SW 
302, 27 KyL 969; Louisville, etc., R. 
Co. v. Logsdon, 118 Ky. 600, 81 SW 
657, 26 KyL 457 [opinion in 78 SW 
409, 25 KyL 1656 withdrawn]; Mc- 
Dermott v. Kentucky Cent. R. Co., 93 
Ky. 408, 20 SW 880, 14 KyL 487. 


Md.—Western Maryland R. Co. v. 
Kehoe, 838 Md. 434, 35 A 90. 

Minn.—Scheffler v. Minneapolis, 
etc., R. Co., 32 Minn. 518, 21 NW 711. 


Miss.—Alabama Great So. R. Co. v. 
Daniell, 108 Miss. 358, 66 S 730; New 
Orleans, elem aConvs Harrison, 105 
Miss. 18, 61 S 655. 

Mo.—Hamilton v. Kansas_ City 
Southern R. Co., 250 Mo. 714, 157 SW 
622; Wells v. Ltsk, 188 Mo. A. 683, 
173 SW. 750. 

N. Y.—Burgess v. Long Island R. 
Co., 1538 App. Div. 379, 188 NYS 560, 
562 [cit Cyc]. 

Okl1.—Chicago, etc., R. Co. v. Owens, 
TSVOkd LU 1 SiO ea 

Utah.—Palmer y. Oregon Short 
Line R. Co., 34 Utah 466, 38 P 689, 16 
AnnCas 229. 

[a] Well considered case.—Palm- 
er v. Short Line R. Co., 34 Utah 466, 
98 P 689, 16 AnnCas ‘229. 


[b] Rule applied.—As to a person 
erossing a highway and, struck by a 
vehicle, hurled upon the track, no du- 
ty of lookout is owed. Ohio’ Valley 
Electric R. Co. v. Payne, 213 Ky. 590, 
281 SW 5238. 

[ec] Rule requiring trainmen on 
extras and delayed trains “to keep a 
sharp lookout for all work trains, sec- 
tion men, and others who may be ob- 
structing the track,” does not apply 
to persons wrongfully on the track. 
Burg v. Chicago, etc., R. Co., 90 Iowa 
106, 57 NW 680, 48 AmSR 419. 

83. Kinnare v. Chicago, etc., R. Co., 
114 Ill. A. 230. 

84 U. S—McCarthy v. New York, 
etc., R. Co., 240 Fed. 602, 153 CCA 406. 

Ala.—Southern R. Co. v. Shirley, 
was Ala, 568, 66 S 511. 

Ill.— Joy v. Chicago, etc., R. Co., 263 
Til. 465, 165 NE 330. 


Ind.—Lutton vy. Cleveland, etc., R. 
Co., 73 Ind. A, 437, 127 NE 781. 
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majority of jurisdictions,§! the weight of authority 
is, as to children and others under disability who are 
on its tracks or right of way, that a railroad com- 
pany is under no duty to keep an active lookout for 
or mere licensees,®* and that the rail- 
road is not liable for failure to do so.§4 
the exceptions®® to the majority rule are also fol- 
lowed, and it is held that the railroad owes a duty of 
active lookout to children and others under disability 
on its tracks or right of way at places where and when 
it has reason to anticipate that such persons will be 
cities, towns, or populous communi- 


However, 


Iowa.—Wagner v. Chicago, etc., R. 
Co., 124 Iowa 462, 100 NW 332: Thom- 
as y. Chicago, ete., Ri ICo;s 114 Iowa 
169, 86 NW 259. 


Kan. ae fea v. Lusk, 103 Kan. 220, 
ANG} 12) 8} 


Ky. ler aciceaies etc., R. Co. v. Hath- 
away, 121 Ky. 666, 89 Sw 724, 28 KyL 
682, 2 LRANS 498; Dorsey v. Louis- 
ville, @tGh, i. | CO., 80 SW 1131, 26 KyL 
232; MeDermott Vie Kentucky Cent., 
etc., R. Co., 98 Ky. 408, 20 SW 380, 14 
Kyl 437. 


Md.—Western Maryland R. Co. v. 
Kehoe, 83 Md. 434, 35 A 90. 


Minn.—Schefier y. Minneapolis, 
etc., R. Co., 32 Minn, 518, 21 NW-7i1. 


Miss.—Alabama Great Southern R. 
Co. v. Daniell, 168 Miss. 358, 66 S 730. 


Mo.—Rice v. Jefferson City Bridge, 
ete, Co., 216 SW 746. 


N. yi ieee v. Long Island R. 
Co., 153 App. Div. 379, ve NYS 560. 


Okl.—Chicago, ete., R. Co. v. Owens, 
78 Okl. 114, 189 P ii 


Utah.—Palmer vy. Oregon Short - 
Line R. Co., 34 Utah 466, 38 P 689, 16 
AnnCas 229. 


[a] That employees negligently or 
carelessly looked down the track and 
failed to observe children thereon 
does not render the railroad liable 
any more than if they had not looked 
at all. Thomas y. Chicago, etec., R. 
Co., 114 Iowa 169, 86 NW 259. 


[b] That child injured was of ten- 
der age adds no duty or responsibility 
as to keeping a lookout. O’Bannion v. 
ace R. Co., 110 SW 329, 33 KyL 


85. See supra § 2142. 


86. .U. S.—Haywood v. Atlantic 
Coast Line R. Co., 257 Fed. 222. 


Ala.—Alabama Great Southern R. 
op v. Snodgrass, 201 Ala. 653, 79 S 


Conn.—Carlson v. SonBechieny Co., 
95 Conn. 724, 112 A 64 


Ga.—Crawford v. ca ee R. Co., 
106 Ga. 870, 33 SE 826. Compare su- 
pra § 2143 note 59F Lbs 


Iowa.—Tarashonsky v. Illinois Cent. 
R. Co., 139 Iowa 709,117 NW 1074; 
Croft v. Chicago, etc., aR Co., 134 Towa 
411, 109 NW 7238; Thomas Vv. Chicago, 
ete:, R. Co., 103 Iowa 649, 72 NW 783, 
39 LRA 399. 


Ky.—Payne v. Pritchard, 200 Ky. 
397, O55 Sw 56; Louisville, éte;, IRS 
Co. v. Logsdon, 118 Ky. 600, 87 SW 
657, 26 KyL 457 [opinion in 78 SW 
409, 25 KyL 1656 withdrawn]. But 
see Louisville, ete, R. Co. v. Van- 
over, 203 Ky. 390, 262 SW 606 (no du- 
ty of lookout as to a child sitting or 
lying upon ree track at a crossing). 

La.—Savage v. Tremont Lumber 
Gorsniaa..A. 704 709 [quot Cyc]. 

Mich.—Hugegett v. Erb, 182 Mich. 
524, 148 NW 805, AnnCas1916B 352. 

Mo.—Privitt v. St. Louis-San Fran- 
cisco R. Co., 300 SW 726; Dalton. v. 
Missouri, etc., R. Co., 276 Mo, 663, 208 
SW 828; Murphy v. Wabash R. Co., 
228 Mo. 56, 128 SW 481; Stergon v. 
St. Louis-San Francisco R. Co., (A.) 
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ties,°7 at a place where®® and a time when®® public 
use is to be anticipated, but not in rural communi- 
ties,®° and is liable for failure to perform such duty.°®? 


[§ 2146] (c) Sufficiency of Lookout—aa. In Gen- 
eral. Where a lookout is required,®? the general rule 
applicable to all conditions is that a lookout shall 
everywhere be maintained with that degree of care 
which a person of ordinary prudence and caution, 
having in mind both the safety of the train or engine, 
and those it carried, as well as persons likely to be 
upon the track and injured by it, would commonly 
exercise according to the circumstances and proba- 
bilities of danger at the portion of the track then 
The lookout should be where 
Under the minority 
rule requiring an active lookout for all persons,°® 
the lookout required must be reasonable,®® careful,?? 


being passed over.?? 
the probability of danger is.°* 
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diligent,°® and continuous,°® but need not be con- 


286 SW 720; Long v. Kansas City, 
ete., R. Co., (A.) 258 SW 747; Starks 
v. Lusk, 194 Mo. A. 250, 187 SW 586. 


Oh.—Cleveland, etc., R. Co. v. Ga- 
han, 1 pes Cir. Ct. N. S. 205, 24, Oh. 
Cin. Cha 

Pa. Sa ae v. Philadelphia, 


etc., R. Co., 248 Pa. 474, 94 A 134. 


S. C—Craig v. Augusta-Aiken R. 
Co., 89 S. C. 161, 71 SE 983. 


Utah.—Palmer v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229. 

Vt.—Lindsay v. Canadian Pac. R. 
Co., 68 Vt. 556, 35 A 513. 

Va.—Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 116 SE 287; 
‘Washington, etc., R. Co. v. Ward, 119 
Va. 334, 89 SEH 140. 

Wis.—Haecker v. Chicago, etc. R. 
Co., 194 Wis. 358, 216 NW 528; John- 
son v. Lake Superior Terminal, etc., 
Co., 86 Wis. 64, 56 NW 161 (dictum) ; 
‘Whalen v. Chicago, etc., Co.;-%5 
Wis. 654, 44 NW 849. 


[a] Proximity of abandoned road 
does not give rise to a lookout duty as 
to one on the tracks near by. South- 
ern R. Co. v. Stewart, 164 Ala. 171, 
51 S 324. 

[b] That by statute person is 
made a trespasser does not change 
the rule. Murphy v. epee RCo; 
228 Mo. 56, 128 SW 48 

87. U. S—Garner v. Trumbull, 94 
Fed. 321, 36 CCA 361; Barley v. Chi- 
cago, ete., R. Co., 2 F. Cas. No. 99%; 
4 Biss. 430. 

Ala.—Alabama Great Southern R. 
Co. v. Snodgrass, 201 Ala. 653, 79 S 
125; Southern R. Co. v. Smith, 163 
Ala. 174, 50 S 390. 


Conn.—Nolan v. New York, etc., R. 
Co., 538 Conn. 461, 4 A 106. 

Goto oward v. Illinois Cent. R. 
Co.,' 189 aed 60, 224 SW 6385; Louis- 
ville, etc., Co. v. Logsdon, 118 Ky. 
600, 81 Sw Peer 26 KyL 457 Lop with- 
drawn 78 SW 409, 25 Kyl 16561; 
Gunn v. Felton, 108 Ky. 561, 57 sw 
15, 22 KyL 268. 

La.—Ryan v. Louisiana R., etec., Co., 
146 La. 40, 83 S 371; Hamilton v. 
Morgan’s Louisiana, etc., R., etc., Co., 
42 La. Ann. 824, 8 S 586. 


Mich.—Hoover v. Detroit, 
Co., 188 Mich. 313, 154 NW 94; 
gett v. Erb, 182 Mich. 524, 148 NW 
805, AnnCasi1916B 352. 

Mo.—Titus v. Delano, '210 SW 44; 
Frick v. St. Ikouis, etce., R. Co., 75 Mo. 
395. 

Pa.—Counizzarri. v. 
GUC wh. COs 


Philadelphia, 
248 Pa. 474, 94 A 134. 


Utah.—Palmer v. Short Line R. ¢ 
ae 34 Utah 466, 98 P 689, 16 AnnCas 


Va.—Norfolk, etc., R. Co. v. Hen- 
dersony (132). Via 29:74 Te OSL 2776 
Southern RCO vs Wiley, 112 Va. 183, 
70 SE 510. 


Wis.—Townley v. Chicago, ete., R. 
Co.,- 53° Wis. 626, 11 NW "55. 


[a] Although technically within 
station grounds, where there is a sign 
prohibiting trespassing, but at a 
point distant from the station, in a 
populous part of the city, where per- 
sons are accustomed to walk, train- 
men must maintain a proper look- 
out. Huggett v. Erb, 182 Mich. 524, 
148 NW 805, AnnCasi1916B 352. 


[b] Position of person injured is 
not important in determining the 
question of law as to lookout. Titus 
v. Delano, (Mo.) 210 SW 44. 


88. Birmingham R., etce., 
Jones, 153 Ala. 157, 45 's Gide 


89. See cases infra this note. 


[a] As to drunken trespasser up- 
on a railroad bridge in a city at night 
no lookout duty is owed. Dugan v. 
Chesapeake, etc., R. Co., 72 SW 291, 
24 KyL 1754. 


90. Howard v. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Mce- 
Knight v. Louisville, etc. RR. Cor, 168 
Ky. 86, 181 SW 947. ‘ 


91. McCarthy v. New York, etce., 
R. Co., 240 Fed. 602, 153 CCA 406; 
Tarashonsky Vv. Tlinois Cent: R.. Co; 
139 Iowa 709, 117 NW 1074; Ryan 
v. Louisiana Ra etc., Co., 146 La. 40, 
83) Sioa: Dalton Vv. Missouri, etc., 
R. Co., 276 Mo. 6638, 208 SW 828. 


[a] Whether sent by flying switch 
or pushed, in the absence of a prop- 
er lookout, negligence can be predi- 
cated on the act. Alabama Great 
Southern R. Co. v, Snodgrass, 201 
Ala, 653, 79 S 125. 


[b] Where warning, by reason of 
screams and gestures of persons 
near by, is given train employees, fail- 
ure of such employees thereupon to 
look along the track to discover the 
reason renders the company liable 
for injuries avoidable had_ they 
looked. Cincinnati, ete., R. Co. v. 
Dickerson, 102 Ky. 560, 44 SW 99, 19 
KyL 1817. 


92. See supra §§ 2141-2143, 


93. Wexel v. Grand Rapids, 
R. Co., 190 Mich. 469, 157 NW 15. 


ae Barley v. Chicago, ete., R. Co., 
. Cas. No. 997, 4 Biss. 430. 


See supra § 2141. 
Wichita Falls, ete., 


Co. v. 


etc., 


a 


96. Re. Cow v. 


[§§ 2145-2146 


stant,? the degree being such as a person of ordinary 
prudence and caution would ordinarily exercise under 
like circumstances and varying as the known proba- 
bility of danger may vary along the different por- 
tions of the route over which trains are run.? 
the majority rule requiring a lookout only in specified 
circumstances? it has been stated that the lookout 
must be proper, vigilant,® careful,® and reasonable ;? 
in particular, that, where an active lookout is re- 
quired at places where persons may reasonably be 
expected to bé on the track or right of way,® 
sonable® and constantt® lookout is required; 
that in cities, towns, and populous communities at 
places habitually used by the public the lookout re- 
quired++ is reasonable or ordinary care to discover 
the presence of the injured person,1? or, in other 
words, the lookout must be diligent,1* constant,** 


Under 


a rea- 
and 


Crawford, (Tex. Civ. A.) 19 SW (2d) 
166; Galveston, etc., R. Co. v. Huegle, 
(Tex. Civ. A.) 158 Sw 197% Houston, 
etc., R. Co, v. Harvin; (Tex. Civ. A.) 
54 SW 629; Stuck v. Kanawha, etc., 
R, Co., 76 W. Va. 453, 86 SE 13. 


97. Sawyer v. Roanoke R., etc, 
Co.,,, 145. N. C. 24, 58 SE ‘598, 22 
LRANS 200. 

98.. Missouri, ete:,. R._ (Co. tae 
ae es (Tex. Civ. A.) 134 SW 

99. Sawyer v. Roanoke R., etc., 
Co.,, 145 N..-C. 24, 58 SE 598, 22 
LRANS 200. 

1. Houston, etce., R. Co. v. Smith, 
TT) Pes 179,03. SW Oi St. Louis 


etc., R. Co. v. Bishop, 14 Tex. Civ. A. 
504, 37 SW 764. 


2. Houston, etc., R. Co. v. Harvin, 
(Tex. Civ. A.) 54 SW 629. 


3. See supra § 2142. 


4 Frazer v. South, etc, R. Co., 
81 Ala. 185, 1 S 85, 60 AmR 145. 


5. . Frazer v. South, etc., R. Co., 
supra. 
6 Townley v. Chicago, 


etc.,;) Re 
Co., 53 Wis. 626, 11 NW oe 


7. Chesapeake, etc. Coo seve 
Palmer, 149 Va. 560, 140 Sia 831. 


8 See supra § 2142. 


9. Imler v. Northern Pac. R. Co., 
89 Wash. 527, 154 P 1086, LRA1916D 
702, AnnCasl917A 933. 


10. Alabama Great Southern R. 
ns v. Williams, 20 Ala. A. 635, 104 S 


11. See supra § 2142. 


12. McCabe v. Maysville, etc., R. 
Co., 89 SW 683, 28 ee 536; Haw- 
kins v. St. Louis, ete, ik. Co;, 135 Mo. 
A, 524, 116 SW 16. 


[a] Lookout contemplated by law 
is one which will enable the party 
keeping it to,discover in the exer- 
cise of reasonable care the presence 
of persons on the track in time to 
give them warning of the danger and 
to prevent injury to them by the ap- 
plication of the brake or other gaits 
at hand. Southern R. Co Ca 
linger, 151 Ky. 749, 152 SW ‘547, 49 
LRANS 660. 


[b] Lookout held insufficient.— 
Brakeman on top of car in ay ine 
switch at night. Southern R. Co. vy. 
Caplinger, 151 Ky. 749, 152 Sw 947, 
49 LRANS 660 


13. Tiollewite’ ete., R. Co. v. Gan- 
ter, 16 Ala. A. 323, 17'S 917. 


14. McCabe v. Maysville, 


etc;, 
Co., 89 Sw, 683, 28 KyL 536. 


R. 
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eareful,’® efficient,1® and reasonable.17 This duty | both the safety of the train with its passengers and 


has been said to inelude the obligation of watching 
in switching for signals from other employees.?® 


Where by statute a lookout duty is imposed,!® it 
has been said that the degree of vigilance is measured 
by surrounding cireumstances,?° and that the lookout 
kept must be efficient.?? 


[§ 2147] bb. As to Children and Persons under 
Disability. Under the minority doctrine requiring 
an active lookout for all children and others under 
disability,?? the rule, apart from the statutory re- 
quirement,?* is that the lookout must be careful,+4 
vigilant,?° diligent,?® continuous,?* and reasonable,?® 
although the duty has been said not to be to keep a 
reasonable?® or constant lookout,®° the degree vary- 
ing according to the danger and all the surrounding 
circumstances.*! Under the majority rule requiring 
a lookout only at a place where, by reason of habitual 
publie use, the presence of persons is to be reasonably 
anticipated,®? as in cities, towns, and populous com- 
munities,** it has been said that as to children and 
other persons under disability a proper lookout must 
be maintained with that degree of care which a per- 
son of ordinary prudence and caution, having in mind 


15. Chesapeake, etc, R. Co. v. 
Keelin, 62 SW 261, 22 KyL 1942; 
Haecker v. Chicago, etc., R. Co., 1% 
Wis. 358, 216 NW 528. 


16. Southern R. Co, v. Dugless, 169 
Ky. 360, 183 SW 937. 


fa] At place around corner of 
building in sharp curve, used con- 
stantly by persons crossing the track, 
the lookout must be efficient. South- 


milla, 


River R. 
546, 36 LRA 575. 


was kept. St. 


lookout in front.*® 


178; San Antonio, etc., R. Co. v. Jara- 
(Tex. Civ. A.) 180 SW 1126; 
McGuire v. Norfolk, 
W. Va. 538, 74 SE 859; 


Co., 42 W. Va. 676, 26 SE 43. 


[a] That bushes and weeds are on 
right of way is important only in de- 
termining whether a proper lookout 
Louis Southwestern 


persons ahead likely to be injured by it, would com- 
monly exercise under like circumstances, according 
to the probability of danger at the portion of the 
track being traversed;** particularly, that at places 
where the presence of persons is to be anticipated 
an effective lookout must be maintained*® and that 
the lookout required in cities, towns, and populous 
communities is a proper®® and reasonable one.?7 


Where by statute a lookout duty is imposed,?° this 
duty has, as to persons under disability, been con- 
strued to be to keep a watchful*®® or vigilant*® and 
efficient*! lookout. 


[§ 2148] cc. Lookout Ahead or In Front. Gener- 
ally speaking, the duty to keep a lookout means a 
lookout ahead, *? including everything within the clear 
line of vision,*® and does not include the further obli- 
gation or duty to inspect cars for persons in danger.** 
Some person must be so situated on the locomotive 
or car that he can see ahead.*® A statutory require- 
ment of lookout has been construed as meaning a 
A statute requiring a lookout 
ahead on the front of the locomotive‘? has been con- 
strued as not requiring a lookout behind.*8 


Co., 78 SW 489, 25 KyL 1623; Pharr 
y. southern 1K. -Co.; #119) (NU Can ole 
26 SE 149; Gulf, etc., R. Co. v. Moss, 
(Tex. Civ. A.) 180) (Siw e282 


Whiteaker v. Missouri Pac. R. 
Co., (Mo, A.) 28 SW (2d) 680; White- 
aker v. Missouri Pac. R. Co., (Mo. A.) 
15 SW (2d) 952. 


44. Papich v. Chicago, ete., R. Co., 
183 Iowa 601, 167 NW 686; ammers 


ete, RA Co. 10 
Gunn vy. Ohio 


. Wilmington, 


ern R. Co. v. Dugless, 169 Ky. 360, 183 
SW 937. 

{b] Effective lookout need not 
necessarily be a person on the car or 
engine. Southern R. Co. vy. Dugless, 
169 Ky. ‘860, 183 SW 937. 


[ce] Lookout on each side of en- 
gine pushing a tank is sufficient if no 
more effective lookout could possibly 
have been kept. Beecroft v. Great 
Northern R. Co., 184 Minn. 86, 158 
NW 800. 


17. Thompson v. Quincy, etc., R. 
Co., (Mc.) 18 SW (2d) 401; Teakle v. 
San Pedro, ete., R. Co., 32 Utah 276, 
90 P 402, 10 LRANS 486. 


18. Teakle v. San Pedro, 
Co., supra. 

19. See supra § 2143. 

20. Springer v. St. Louis South- 
western R. Co., 161 Fed. 801, 88 CCA 
CAOS © 

21. St. Louis, etc., R. Co. v. Drum- 
right, 112 Ark. 452, 166 SW 938. 


22. See supra § 2144. 
23. See infra note 38. 


24. Chicago, ete., R. Co. v. Grablin, 
38 Nebr. 90, 56 NW 796, 57 NW 522; 
Holman v. Norfolk, ete., R. Co., 159 
N. C. 44, 74 SE 577; Pharr v. South- 
ern’ R..Co;;'\ 119° IN. C. -751; 26 SH 149; 
Deans v. Wilmington, etc., R.. Co., 
107 N. C, 686, 12 SE 77, 22 AmSR 902. 


25. Chicago, etc., R. Co. v. Grab- 
lin, 38 Nebr. 90, 56 NW 796, 57 NW 
522; Pickett v. Wilmington, etc., R. 
Cote LUTSNS Co 616) 923) (SH) 12645. 53 
AmSR 611, 30 LRA 257. 


26. McArver v. Southern R. Co., 
129 N. C.-380, 40 SE 94. 


27. Holman v. Norfolk, 
Co., 159 N. C. 44, 74 SE 577. 


28. Pharr v. Southern R. Co,, 119 
ING Ov bit 26" SH) 46s " Pickett. Vv. 
Eta Re Comet ty ON. iC. 
616, 23 SE 264, 53 AmSR 611, 30 LRA 
257; St. Louis-Southwestern R. Cor 
vy. Wallace, (Tex. Civ. A.) 200 SW 


eter, he 


CC Et. 


R. Co. v. Wallace, (Tex. Civ. A.) 200 
SW 178. 


29. Olivares v. San Antonio, etce., 
R. Co., 37 Tex. Civ. A. 278, 84 SW 248. 


30. Stuck v. Kanawha, etc., R. Co., 
76 W. Va. 4538, 86 SE 138. 


31. Houston, ete., R. Co. v. Symp- 
kins, 54 Tex. 615, 38 AmR 632. 


32. See supra § 2145. 
33. See supra § 2145. 


84. Hoover y. Detroit, etc., R. Co., 
188 Mich. 318, 154 NW 94. 


35. Southern R. Co. v. 
145 Ky. 679, 141 SW 77. 


[a] Insufficient lookout.—Look- 
out by engineer backing train at 
night along unlighted way. South- 
ern R. Co. v. Sanders, 145 Ky. 679, 
141 SW_77. 


36. Hugegett v. Erb, 182 Mich. 524, 
148 NW 805, AnnCasi916B 352. 


37. Ryan v. Louisiana R., etc., 
Co., 146 Tat .40, 83°S 371;" Dalton. v. 
Missouri, ete., R. Co., 276 Mo, 663, 
208 SW 828; Stergon v. St. Louis- 
San Francisco R. Co., (Mo. A.) 286 
Sw 720; Kretik v. New York Cent. 
R. Co, 227 N. ¥. 474, 125 NE 680. 


[a] Reasonable lookout does not 
include leaning out of the cab window 
to ascertain whether some one is ly- 
ing on the crossing. Kretik v. New 
York Cent. R. Co., 227 N. Y. 474, 125 
NE 680. 

38. See supra § 2143. 

89. Felton v. Newport, 105 Fed. 
332, 44 CCA 530; Bast Tennessee, 
etc., R. Co. v. White, 5 Lea (Tenn.) 
540. ‘ 

{a] Lookout must be in his place. 
— Mast Tennessee, etce.; R.-Co.  v. 
White, 5 Lea (Tenn.) 540. 


40. East Tennessee, etc., R. Co. v. 


Sanders, 


White, supra. 

41. Felton v. Newport, 105 Fed. 
832, 44 CCA 5380. 

42. Green v. Maysville, etc, R. 


v. Colorado Southern, ete., R. Co., 128 
La. 648, 55 S 4, 34 LRANS 685; Gulf, 
etc., R. Co. v. Moss, (Tex.,Civ. A.) 180 
SW 1128; Flores vy. Atchison, etc, R. 
Co.,, (Tex. -Civ. A.) 66S Ww 709: 


[a] No duty to inspect to discover 
child under standing cars (1) is cre- 
ated by the fact that trespasses gen- 
erally have been committed in the 
past by children on the tracks. Pa- 
pich v. Chicago, eétc., R. Co., 183 Towa 
601, 167 NW 686. (2) That railroad 
employees ‘have been instructed to 
drive boys out from standing coal 
cars does not raise a duty to be con- 
stantly on guard against their pres- 
ence before moving such cars. Pa- 
pich vy. Chicago, ete., R. Co., supra. 


45. Kelly v. De Queen, etec., R. Co., 
174 Ark. 1000, 298 SW 347; Southern 
R, Co. v. Dugless, 169 Ky. 360, 183 
SW 937; Nashville, ete., R. Co. v. 
Nowlin, 1 Lea (Tenn.) 523. 


[a] As to backing’ train (1) a 
person on the rear car is required 
(Barley v. Chicago, etc., R. Co., 2 F. 
Cas. No. 997, 4 Biss. 430; East Ten- 
nessee, -etc,, R.,.Co. ;v. King, $i Alay 
177, 2 S 152; Savannah, ete, R. Co. 
we Shearer, 58 Ala. 672; Hamilton v. 
Morgan’s Louisiana, etc., R., ete., Co., 
42 La. Ann. 824, 8 S 586), (2) and a 
brakeman on the next to last car, un- 
able to observe persons in time to 
stop the train, is not _ sufficient 
(Southern R. Co. vy. Dugless, 169 Ky. 
360, 188 SW 937). : 


46. Springer v. St. Louis South- 
pigerors R. Co., 161 Fed. 801, 88 CCA 
19. 


47. See statutory provisions. 


[a] In Tennessee under Shannon 
Code § 1574 requiring the: keeping of 
a lookout ahead, that the employee 
looked ahead to the end of a curve 
does not excuse watching the space 
immediately in front of the engine. 
Cincinnati, etc., R. Co, v. Wright, 133 
Tenn. 74, 179 SW 641. 


48. Moran v. Nashville, 


LCi mk. 
Co., 2 Baxt. (Tenn.) 379, 


088 [52 C.J.] 


Light at night. At a place habitually used by the 
public in moving trains or cars at night the lookout 
duty requires a light on the part of the engine or car 
in front*® or a brakeman with lantern on the engine 
or ear in front,®°° or walking in front.®+ 


Locomotive in front. A statute requiring a look- 
out ahead on the front of the locomotive®? has been 
construed as requiring the running of the engine ac- 
tually in front of all cars®? even where a lookout is 
actually on the front ear.°* In, some jurisdictions 
the required lookout, independent of statute or ordi- 
nance,°*® is, as to cities, towns, and populous communi- 
ties,°® but not as to communities not publicly trav- 
eled,®” so construed as to constitute the operating 
of trains or cars with the tender in front of the en- 
gine and without proper lookout negligence. 


[§ 2149] dd. Effect of Obstruction or Diverted 
Attention. It is not negligence temporarily to fail 
to look out, where such failure is caused by a dis- 
traction of attention, as to avoid personal injury to 
the employee keeping the lookout,°* or where his 
attention is turned to other duties,°® although it is 
said that at a place where the presence of persons on 
the track should be anticipated failure to maintain 
the required lookout cannot be excused by perform- 
ance of other duties®® unless the duties are neces- 
sary,°! or by obstructions to sight.°? 


49. Southern R. Co. v. 
145 Ky. 679, 141 SW 77. 


50. Southern R. Co. v. Sanders, 
Whiteaker v. Missouri Pac. 
(Mo. A.) 15 SW (2d) 952; 
Peperkorn vy. St. Louis Transf.R. Co., 
171 Mo. A. 709, 154 SW 836; Balti- 
more, oes R. Co. v. Lee, 110 Va. 305, 


Sanders, 
KyL 1691, 1898. 


RaviCo., 


[a] Rule of company may dispense 564: 
with requirement. Baltimore, etc., 
Ry Cojev.duee,2.1 107 Vaii305, 66 SH 51. 


51. Southern R. Co. v. Sanders, 
145 Ky. 679, 141 SW 77;  Peperkorn 
v. St. Louis Transfer R. Co., 171 Mo. 
A, 709, 154 SW 836. 


52.. See statutory provisions. 


53. Nashville, etc., R. Co. v. Love- 
joy, 138 Tenn. 492, 198 SW 61; Lit- 
tle Rock, etc., R. "Co. v. Wilson, 90 
Tenn. 271, 16 SW 613, 25 AmSR 693, 
13 LRA 364. [a] 


54. Little Rock, etc., R. Co. v. 
Wilson, supra. 


[a] Reason for rule.—‘‘To have a 
lookout, with a lantern in front 
watching in a dim lig‘ht for an ob- 
struction which could be seen only a 
few yards off, and then signaling an 
engineer in the rear to ring a bell or 
blow a whistle far away from the ob- 61. 
ject, and take such precaution as 
could be then and there done to avoid 
an accident, would be practically to C ‘Ord. 
provide for accidents instead of |\O. Supra, 
against them.” Little Rock, etc., R. 
Co. v. Wilson, 90 Tenn. 271, 277, 16 
SW 613, 25 AmSR 6938, 13 LRA 364. 


55. Rule as to statutory require- [a] 
ment of lookout see supra notes 


LRANS 486. 


out duty. 


Sw 1000 


Richmond, 


Personal 
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La.—McQuarrin v. 
1155 Dua 795;7° 99° S602. 66. 


Mo.—Laughlin v. St. Louis, etec., R. 
Co., 144 Mo. A, 185, 129 SW 1006., 


Tenn.—Southern R. Co. v. Colton,|cy, ete. R. Co., 


66 SE 51. 138 Tenn. 300, 197 SW 901 401; 


Tex.—Eddy v. Seaawick. 
Houston, ete., R. Co. v. Smith, 
17 Tex. ie) 13 SW 972. 


Utalh.—Teakle v. San Pedro, etc., 
Re Co. 382) Utah 5276; 


Va.—Chesapeake, 
Palmer, 149 Va. 560, 140 SE 831. 


W. Va.—Stuck v. Kanawha, 
R. Co., 76 W. Va. 453, 86 SE 13; Demp- ble, 
sey v. Norfolk, ete., R. Co., 
271, 71 SE 284, 34 LRANS 682. 


Position involving loss of con- 
trol of train is not required by look- 

Chesapeake, etc., R. Co. 
v. Palmer, 149 Va. 560, 140 SE 831. Co., 


60. State v. Trimble, 
[quashing certiorari sub 
nom, Koontz v. Wabash R,. Co., 
A.) 253 SW 413]; Jenkins v. South- 


ern R. Co., 196 N. C. 466, 146 SE 88. 
Laughlin vy. St. Louis, ete., 
Co., 144 Mo. A. 185, 129 SW 1006. 

62. Laughlin v. St. Louis, etc., R. 
Thompson v. Aberdeen, 
ete., R. Co., 149 N.C. 165, 62 SH 883; 
etc., R. Co. v. Anderson, 
81 Gratt. (72 Va.) 812; 31 AmR 750. 
liability of em- 70 
ployee.—Jenkins v. Southern R. Co., E 


[$§ 2148-2151. 


[§ 2150] (d) Persons Who Should, Keep Lookout. 
The duty to keep a lookout®? rests primarily upon the 
engineer,®* but both the engineer and fireman have 
been said to owe the duty,®® and where lookout by 
the engineer cannot be kept, as by reason of a curve 
in the track,®* the duty devolves upon the fireman ;°* 
conversely, where the fireman is unable to keep a 


. lookout, the engineer must;°® if the engineer and fire- 


man are insufficient to keep the required lookout, 
more help should be employed.*® The duty to keep 
a reasonable lookout does not necessarily require that 
both engineer and fireman should be on the lookout 
at the same time.7° Where, by provision of statute 
or ordinance, a constant lookout is required,“ such 
requirement has been held complied with if the engi- 
neer alone was keeping a lookout in such a position 
that he could have seen the person injured as well as 
the fireman.’ In the absence of circumstances ex- 
cusing the neglect,”* where neither the engineer nor 
fireman can see the person injured, there is a negli- 
gent lookout.7* An employee not on duty but sim- 
ply being transported on a locomotive is not required 
to keep a lookout,’® and his failure to do so is not 
imputable to the railroad company as negligence.*® 

[§ 2151] (e) Failure To Keep Lookout or To Sig- 
nal as Willful, Wanton, Reckless, or Gross Negli- 
gence.77 The failure to give signals is not ordinarily 


Creighton, 106 Ky. 42, 50 SW 227, 20;a flagman seated upon the pilot beam 


of the engine (Louisville, etc., R. Co. 
v. Creighton, supra). 


Illinois Cent. R. Co. v. Martin, 
213 Ala. 617, 105 S 805; Cornett v. 
Louisville, ete., R. Co., 233 Ky. 797, 
26 SW (2d) 1031; Thompson v. Quin- 
(Mo.) 18 SW (2d) 
Laughlin v. St. Louis, ete., R. 
18 SW |Co., 144 Mo. A. 185, 129 SW 1006. 


67. Ala.—lIllinois Cent. R. Co. v. 
Martin, 213 Ala. 617, 105 S 805. 


Ky.—Cornett vy. Louisville, ete., R. 
90 P 402, 10]|Co., 233 Ky. 797, 26 SW (2a) 1031; 

Chésapeake, etc., 48), Co. v. Booth, 145 
Ky. 245, 148 SW 61. 


Mo.—Thompson v. Quincey, etce., R. 
etc., | Co., 18 SW (2d) 401; State v. Trim- 
260 SW_ 1000; “Laughlin Vitepo te 
Louis, etc., R. Co., 144 Mo. A, 185, 
129 SW 1006. 


N. C.—Jeffries v. Seaboard Air 
Line R. Co,,129 N. C. 236, 39 SE 836; 
Arrowood Vv. South Carolina, ete,; Ry 
126 N. C.. 629; 36 SE 151. 


Tenn.—Nashville, ete, R. Co. v. 
Nowlin, 1 Lea 523. 


(Mo. 68. Jeffries v. Seaboard Air Line 
R. Co., 129 N. C. 236, 39 SE 836; Arro- 
wood Vv. South Carolina, etc, R. Cor, 
R 126 N. C. 629, 36 SE 151; Nashville, 

= pe R. ‘Co. Vv. Nowlin, 1 Lea (Tenn.) 


69. State v. Trimble, (Mo.) 260 
SW 1000; Jeffries v. Seaboard Air 
Line R. Co., 129 N. C. 236, 39 SE 836; 
Arrowood v. South Carolina, etc., R. 
Co., 126 N.C, 629, 36 SE 151. 


Virginia- Cantina Rea Core te 
Clawson, 111 Va. 313, 68 SE 1003. 


Alexandria, etc., 


Cte. tits CO, Ve 


69 W. Va. 


(Mo.) 260 


52-54. eae ns abe, I it: 71. See supra § 2146. 
56. Nolan v. Illinois Cent. R. Co., 5 So eUDre ie ‘ 72. Sherman vy. Chicago, ete, R 

145 La. 483, 82 S 590. 64. Arrowood v. South Carolina, }¢o,, 93 Ark. 24, 123 SW 1182.” 
57. Nolan v. Illinois Cent. R. Co., ete. Re Co 260 Ne Ci 06295008 Sib: 73. See supra § 2149. 

supra. d Honaker tee ye 135” R. Co. v. 74, Thompson y. Aberdeen, ete 
58. Ex p. Stell, 22 F. Cas, No. 13,- | Honaker y. 125, 226 SW 394; 2 


358, 4 Hughes 157. 


59. U. S-—Garner v. Trumbull, 94 
Fed. 321, 36 CCA 361. [a] 
Ga.—Crawford v. Southern R. Co., 

106 Ga. 870, 33 SE 826. 


Ky.—Louisville, ete, R. Co. v. 


McGuire v. Norfolk, 
W. Va. 538, 74 SH 859. 75. 


Duty to keep lookout (1) ordi- 
narily devolves upon those in charge |' 76. 
of the engine (Louisville, etc., R. Co. 
v. Creighton, 106 Ky. 42, 50 SW 227, Yat 
20 KyL 1691, 1898), 


R. Co., 149 N. C. 155, 62 SE 883. 


Middle Georgia, etc., o Pek ico 
Reynolds, 99 Ga. 638, 26 SB 
Middle Georgia, etce., - Tw 
Reynolds, supra, 


Failure to have rodney on en- 
(2) and not upon! gimes or cars see supra § 2133. 


-ete., Rue; 76 


See ee ee eee ee es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2151-2152] 


willful or wanton negligence,7® particularly where 
the place of accident is away from populated areas’® 
and where the person injured was not seen in time 
to give an effective warning,®° unless such failure is 
under the circumstances manifesting a reckless dis- 
regard of consequences,*! as in running without sig- 
nals through a populous community where the pres- 
ence of persons on the track or right of way may rea- 
sonably be expected.*?. Soa mere failure to give sig- 
nals required by statute or ordinance does not estab- 
lish wanton or willful negligence as to a trespasser,®? 
even though those operating the train have knowledge 
that persons haye been in the habit of crossing or 
walking upon the tracks at places other than publie 
places or public crossings.8*. However, the unneces- 
sary blowing of a whistle and ringing the bell in 
playfully frightening a pedestrian on a railroad 
bridge, causing the injury, is wanton negligence.®® 
As to trespassers at a crossing, using it for other 
than a highway purpose, failure to ring bell or have 
lookout does not make them guilty of willful or wan- 
ton negligence.*® Where the railroad company owes 
no duty of active lookout,’* the failure to discover a 
trespasser®® or mere licensee®® upon or near the 
tracks in time to prevent his injury does not show 
willful, wanton, or reckless negligence within the 


78. Janowicz .v. Pittsburgh, etce., Chis 
my) Co, 124 911 Al 1493) Scharf vy. Co. 47 Wt) A: 
Spokane, etc., R. Co., 92 Wash. 561, 92. 
159 P 797. See Mobile, etc., R. Co. v.|@o., supra. 


Roberts, (Miss.) 23 S 393 (omission 
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.Ke ies v. St. Louis, etc., R. {| posed. 


Eggmann v. St. Louis, ete., R. 86 


[52 C.J.] 589 


meaning of the willful, wanton, or gross negligence 
rule.°® Moreover, the violation of a statutory re- 
quirement of lookout is not evidence of reckless dis- 
regard of human life,®! nor does it amount to wanton 
negligence.®? But where a lookout duty is imposed 
by reason of the place being one where the presence 
of the public on the track or right of way should rea- 
sonably be anticipated,®* a failure to keep the re- 
quiréd lookout manifests a reckless disregard of con- 
sequences,®* unless the failure is the result of cir- 
cumstances making it impossible that the person be 
seen.?® 


[§ 2152] (5) Rate of Speed**—(a) In General. 
In the absence of a statute or ordinance to the con- 
trary,®* the general rule, not without exception,®® 
is that the railroad company owes no duty to tres- 
passers,°®® bare licensees,? and those lawfully on the 
premises? at places other than at crossings being 
used for a highway purpose,’ stations,* and places 
where the presence of persons on the track or right 
of way should be reasonably anticipated,® as to the 
rate of speed at which its trains.shall be run, and this 
rule extends to infants, including children non sui 
juris.© Ordinarily it is not negligence per se for it 
to run its train at any rate consistent with the safety 
of passengers,’ in the absence of discovered peril of 


Davis v. Southern R. Co., 170 
pee C. 582, 87 SE 745, AnnCasi1918A 


2. eTexase ete. Ri Co. we 


Short, 
(Tex, Civ. A.) 58 SW 56. 


to give warning amounts to simple 
negligence only). 


79. Newell v. Detroit, etc., R. Co., 
ae Mich. 697, 153 NW 1077, 157 NW 
394. 


80. Scharf v. Spokane, etc., R. Co., 
§25Wash, 561, 159 P 797. 


81.. Atchison, ete., R.. Co. v. Bak- 
er, 79 Kan. 183, 98 P 804, 21 LRANS 
427; Newell v. Detroit, ‘etc., B.C 
187 Mich. 697, 153 NW 1077, 157 NW 
394; Greene v. New York,’ etc., R. 
Co., 102 App. Div. 322, 92 NYS 424, 


62. Atchison; ete., R. Co. v. Bak- 
er, 79 Kan. 183, 98 P 804, 21 LRANS 
427. 


83. Louisville, etc., R. Co. v. Hair- 
Stony ot Alasgaols. 2 SS (299° Sillinois 
Cent. R: Co. v. ©’Connor, 189 Tl. 559, 
59 NE 1098 [rev 90 Ill. A. 142]. 


[a] Where track is not part. of 
roadway itself, it has been held that 
a failure to sound the whistle or ring 
the bell while moving through a vil- 
lage as required by statute is not 
willful or wanton negligence if the 
engineer was guilty of no intent to 
cause the injury. Louisville, etc., R. 
Comye HaitSston oie Ala ool do) S299. 
And see Negligence § 48 note 4 [ad]. 


84. Illinois Cent. R. Co. v. O’Con- 
nor, 189 Ill. 559, 59 NE 1098 [rev 90 
TY, AL 1427. 


85. Chesapeake, etc. R. Co. v. 
Hawkins, 187 Fed. 568, 109 CCA 258, 
26 LRANS 309. 


86. Cleveland, etc., R. Co. v. Hibs- 
man, 99 Ill. A.- 405. 


87. See supra §§ 2141-2148. 


88. King v. Illinois Cent. R. Co., 
114 Fed. 855, 52 CCA 489; Georgia 
Pac. R. Co. v. Ross, 100 Ala. 490, 14 
S4232;) Carroll wv. Chicago; ete, oR. 
Co., 142 Ill. A. 195; Janowiez v. Pitts- 
burgh, EtG CoO elet Dee Ane4 9. 
Carrier v. Missouri Pac. R. Co no 
Mo, 470, 74 SW 1002 


89. Scharf v. Spokane: CLERC On, 
92, Wash. 561, 159° P 797. 


90. See infra § 2180, 


93. See supra §§ 2142, 2145. 


94. Atchison, etc., R. Co. v. Baker, 
79 Kan. 188, 98 P 804, 21 LRANS 427; 
Wexel v. Grand Rapids, etc., R. Co., 
190 Mich. 469, 157 NW 15. : 


95. Finnegan v. Michigan Cent. 
Ri "C€o., 127 Mich. 15, 86 INW 395. 


96. As willful, wanton, reckless, 
or gross negligence see infra § 2154. 


97. See infra § 2153. 
98. See infra notes 12-29, 


99. Farve v. Louisville, ete, R. 
Co., 42 Fed. 441 (except in an incor- 
porated city or town); Holland v. 
Sparks, 92 Ga. 753, 18 SE 990; Harden 
v. Georgia’ R., Co.,, 3 Ga. A. 344, 59 
SE 1122; Sizemore v. Lexington, etc., 
RAC, 169 Ky. 497, 184 SW 383; Mil- 
ler v. Illinois Cent. R. Co., (Ky.) 118 
SW 348; Hortenstein vy. Virginia- 
cou R. Co., 102 Va. 914, 47 SH 
996. 


[a] Duty to operate trains on 
schedule time is not owing to a tres- 
passer. Hortenstein v. Virginia- 
Carolina R. Co., 102 Va. 914, 47 SE 
996. 


[b] Engineer’s duty is primarily 
to run ‘his train on schedule time and 
not to guard the safety of trespass- 
ers on the track. Capitula v. New 
York, Cent., éte., R..Co., 213 App, Div. 
526, 210 NYS 651 [aff 241 N. Y. 614 
mem, 150 NE 577 mem]. 


[ec] here is no duty to slacken 
ordinary speed on approaching curve, 
although it is in a cut, as a precau- 
tion against injury to persons walk- 
ing on the track, but not known of or 
seen. Hoffard v. Illinois Cent. R. Co., 
(lowa) 110 NW 446; Cincinnati, etce., 
R. Co. v. Wright, 133 Tenn. 74, 179 
SW 641. 

1. Cincinnati, etc., R. Co. v. Car- 
ter, 180 Ky. 765, 203 SW 740; Davis 
V.. Southern R. Co., 170° N. C.-582, 87 
SE 745, AnnCas1918A 861; Chesa- 
peake, etc., R. Co. v. Saunders, 116 Va. 
826, 83 SE 374; Norfolk, ete., R. Co. 
v. Stegall, 105 Va. 538, 54 SH 19. 


[a] No duty to prevent injury by 
suction by slackening speed is im- 


‘etc., RCo; 


3. Rate of speed at crossings see 
supra §§ 1827-1837. 


4. Rate of speed at stations see 
infra § 2168 


5. See ge notes 12-28. 


6. Conn.—Nolan y. New York, 
53 Conn, 461, 4 A 106. 


Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 303. 


La.—Sundmaker v. Yazoo, ete. R. 
Co.; 106 la. 111, 3807S 285 


Nebr.—Chicago, ete 
Grablin, 38 Nebr. 90, 56 NW 796, Bf 
NW 522. 


Tex.—Ft. Worth; etc., R. Vv. 
Wininger, (Civ. A.) 141 SW 213 Sine 
105 Tex. 56, 143 SW 1150]. 


[a] Duty to operate trains on 
schedule time is not owing to a tres- 
passer. Chicago, etc., R. Co. v. Grab- 
eee 388 Nebr. 90, 56 NW 796, 57 NW 


7. Ga.—Central of Georgia R. Co. 
v. Williams Bugsy Co., 121° Ga. 293, 
48 SE 939. 


Kan. Pyro ceed v. Lusk, 103 Kan. 220, 
ile) de? Bek 


Ee eee ete., Re Conv Car= 
ter, 180 Ky.. 765, 203 Sw 740. 


Mo.—Maher vy. Atlantic, ete., R. Co., 
64 Mo. 267. 


Nebr.—Missouri Pac. R. Co. vy. 
Hansen, 48 Nebr. 232, 66 NW 1105. 


N. Y.—Capitula v. New York Cent. 
18, (Ope PAG) wag orey, Div. 526, 210: NYS 
651 [ate 241 N. Y. 614 mem, 150 NE 
577 mem]: 


R. I.—Vizacchero v. Rhode Island 
aa 2658. ©. 392,59 A’ 105, 69) ERA 

Tex.—Panhandle, ete, R. Co. v. 
Haywood, (Civ. A.) 237 SW 347, 


Va.—Chesapeake, ete., R. Co. v. 
Saunders, 116 Va. 326, 83 SE 374, 


See also Such v. Cleveland, ete., R. 
Co., 2 Oh. Dec. (Reprint) 352, 2 West 
LMonth 486 (the speed is not mate- 
rial unless it exceeds the limitations 
of due care), 
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the person on the track or right of way.® 
is particularly true in running through rural com- 
And as to a trespasser upon a private 
railroad bridge the company owes no duty to keep 
However, aside from statu- 
tory or municipal regulation,!! this general rule is 
subject to the exception that the speed must be rea- 
sonable,1? moderate,?® and not a high rate,+* as to 
persons, whether trespassers, licensees, or those of 
right upon the railroad track or right of way at a 
place where, and a time when, the presence of persons 


munities.® 


a train under control.?° 


[a] Thus a railroad cannot be 
charged with negligence merely be- 
cause of the speed of its train near a 
pumping station on its grounds, 
there being no crossing there, and 
it not being a place for stopping, 
merely because on the grounds, at a 
place in a sense apart from the 
tracks, the pumper lived with ‘his 
family, the country being level and 
“the tracks visible for a long distance. 
‘Panhandle, etc., R. Co. v. Haywood, 
(Tex. Civ. A.) 927 SW 347. 


{[b] Speed held not negligent.— 
(1) Sixty miles per hour. Georgia 
Cent. R. Co. v. Williams Buggy Co., 
121 Ga. 293, 48 SE 939. (2) Forty- 
five miles per hour. Morris v. Lusk, 
103 Kan. 220, 173 P 346. (3) Twenty- 
five mites per hour outside the limits 
of a city or town, even where the 
ecompany knew that "trespassers might 
be on the track. Missouri Pac. R. 
ASE Hansen, 48 Nebr. 232, 66 NW 
1105. 


8. See infra § 2157. ¢ 


9. Ind.—Southern R. Co. v. Wahl, 
196 Ind. 581, 149 NE 72. 


Iowa.—-Rutherford v. Iowa Cent. R. 
Co., 142 Iowa 744, 121 ue 703. 


Ky.—Louisville, _ ete., Co. 
Horton, 187 Ky. 617, 319 Rew i084: 
McKnight v. Louisville, etc., R. Co., 
168 Ky. 86, 181 SW 947; Fields v. 
Louisville, etce., R. Co., 163 Ky. 673, 
174 SW 41; Caesar v. Louisville, etc., 
Fie COs. Dp» ANY. 416059109 OW a8 
Louisville R. Co. v. Smock, 147 Ky. 
345, 144 SW 40; Gregory v. Louis- 
mite, ete., R. Co., 79 SW 238, 25 KyL 
1986 


La.—Houston v. ieee: ete., R. 
Co., 39 La, Ann. 796, 2 S 562 


N. H.—Copeland vy. we evar nie St. 
RAC. 77 N, HH. 447; 92 A 92 


R. I.—Vizacchero v. aad retard 
ay 26-R. I. 392,59 A, 105,°69 LRA 
188. 


Tex.—Epperson v. International, 
10 R. Co., 59 Tex. Civ. A, 66, 125 SW 
1 


[a] Rule applied.—The specs of 
a train in the country at 1:23 P. M. 
does not constitute negligence as to 
a person whose presence on the track 
is unknown. Cincinnati, ete., R. Co. 
v. Carter, 180 Ky. 765, 203 SW 740. 


{[b] Frequent use of tracks every- 
where by the public does not lessen 
the company’s right to run its trains 
without taking their presence into 
consideration. Gregory v. Louisville, 
etc., R..Co., 79 SW 2388, 25 KyL 1986. 


[c] Operation of electric car in 
the country at such a rate of speed 
that the motorman is unable to stop 
in time to avoid injury after the head- 
light reveals the injured party is not 
negligence. Vizacchero v. Rhode Is- 
Jand’ Co}, 26. R. 2. 392, 59-A. 105. 


10. Ratcliffe v. Chesapeake, etce., 
R. Co., 184 Ky. 94, 211 SW 420; Chesa- 
peake, etc., R. Co. Vv. Stephen, 168 
Ky. 775, 182 SW 938; Fields v. Louis- 
pew etc., RCo; 163 Ky. 673, 174 Sw 


11. See infra § 2153. 


RAILROADS 


This rule 


is negligence.'® 


12. Hines v. Wilson, 191 Ky. 543, 
231 SW 238; Louisville, ete., R. Co. 
v. Lyons, 146 Ky. 603, 143 SW 31; 
Southern R. Co. v. Sanders, 145 Ky. 
679, 141 SW 77. 


[a] Control of speed at a place 
and time the public may be reason- 
ably expected upon the track or right 
of way is designed to make both the 
lookout and warning more effective. 
Louisville, ete., R. Co. v. Lyons, 146 
Ky. 6038, 143 SW 31. 


13. Payne v. Chambliss, 27 Ga. A. 
374, 108 gn 472; Cincinnati, etc., R. 
Co. v. Carter, 180 Ky. 765, 203 SW 740; 
St. Louis-San Francisco R. Co. v. 
Jones, 78 Okl. 204, 190 P 385, 16 ALR 
1048; Missouri, etc., R. Co. v. Wolf, 
76,-OK]l> 195, 184, P 765, 


14. Sundmaker v. Yazoo, etec., R. 
Co., 106 La. 111, 30 S 285, 286 [auot 
Houston v. Vicksburg, ete) Ri. Con 8 
La. Ann. 796, 2 S 56 2]; Haley is 
Missouri Pac. Ri Co.'197 Mo. 15, 98 
SW 1120, 114 AmSR 743. 

[a] High rate of spect Aehoae 
signals.—Missouri,_ etc., Co. 
puedes. 44 Tex. Civ. A. 309, 99 sw 
6 


[b] That grade ascended neces- 
sitated high rate of momentum does 
not justify high speed in a city which 
would render it impossible to stop in 
time to prevent injury after a per- 
son is seen. Haley v. Missouri Pac. 


EY. COs, L972) Miro: 15, 93 SW 1120, 114 
AmSR’ 743. 
15. Connell v. Southern R. Co., 91 


Fed. 466, 33 CCA 638. 
16. See cases infra this note. ° 


[a] Permitting train to get beyond 
control on steep grade and to descend 
the grade so as to drive other cars 
past the end of the track, where the 
servants of the railroad knew or had 
good reason to believe persons were 
stationed with vehicles, may author- 
ize an inference of negligence on t'he 
part of the company. Southern R. 
Co. v. Stutts, 144 Fed. 948, 75 CCA 
588 [certiorari den “e U. S.'590 mem, 
27 SCt 777 mem, 51 L. ed. 331 mem]. 


[b] Speed held negligent.—Fif- 
teen miles per hour on wharf at place 
steamship is unloading passengers. 
Malmsten v. Marquette, etce., R. Co., 
49 Mich. 94, 13 NW 373. 


[c] Speed held not negligent.— 
(1) Twelve miles per hour. South- 
ern R,. Co. v. Shirley, 189 Ala. 568, 66 
$511. (2) Twenty-five miles per hour 
outside city limits but where some 
people of thickly populated communi- 
ty used track. Missouri Pac. R. Co. 
v. Hansen, 48 Nebr. 232, 66 NW 1105. 


17. Moran v, Chesapeake, ete., R. 
Co., 176 Ky. 409, 195 SW 809; Fields 
v. Louisville, ete., RR. 'Co.,, Les Ky. 673, 
174 SW 41; Southern R. Co. v. San- 
ders, 145 Ky. 679, 141 SW 77; Nixon 
v. Illinois Gent. R. Cour 03 Miss. 405, 
60 S 566; Meyer vy. Midland Pac. R. 
Co., 2 Nebr. 319. 


18. Louisville, ete, R. Co. Os- 
borne, 149 Ky. 648, 149 SW 954" * Thi- 
nois Cent. R. Co. v. Flaherty, 139 Ky. 
147, 129 SW 558; Chesapeake, etc., R. 
Co. Vv." Ball; (Ry!) 125 SW 246. Com- 


may be reasonably anticipated, or, in other words, 
that the company has the duty to use such a rate of 
speed as would not endanger persons at such places ;*° 
and running at an unreasonable speed at such place 


\ 


Re 


So, in cities, towns, and populous 


communities where people may reasonably be ex- 
pected upon the track or right of way, the speed 
must be reasonable,17 moderate,'® not reckless or dan- 
gerous,/® and such that the train or cars are under 
reasonable control2° so as to show due regard to the 
safety of those without the train,?1 a violation of 


pare Nolan v. New York, etc., R. Co., 
53 Conn. 461, 4 A 106 (the company 
is not bound to run its trains at a very 
low rate of speed through a city on 
its own right of way where persons 
have no right to be). 


[a] Speed of train in country 
should be moderated in a city, town, 
or populous community. _ Cincinnati, 
etc., R. Co. v. Carter, 180 Ky. 765, 203 
Sw 740; Chesapeake, etc., R. Co. v. 
Berry, 164 Ky. 280, 175 SW 340; Cin- 
cinnati, ete., R. Co. v. Harrigan, 149 
Ky. 53, 147 "SW 942; Louisville, etc., 

R,. Co. v. McNary, 128 Ky. 408, 108 
SW 898, 32 KyL 1266, 129 AmSR 308, 
17 LRANS 224; McCabe v. Maysville, 
etc., R. Co., 89 Sw 683, 28 KyL 536. 


[b] That place of injury is within 
city or town is not in itself sufficient 
to impose the duty. Louisville, etc., 
R. Co. v. Smith, 186 Ky. 32, 216 SW 
1063. 

[ec] Switch yard in a city or pop- 
ulous community customarily used by 
the public is within the rule. Illinois 
Cent. R. Co. v. Flaherty, 139 Ky. 147, 
129 SW 558. 


[d] Where lookout is impossible 
by reason of an obstructed view, speed 
should be reduced. Illinois Cent. R. 
v. Martin, 213 Ala. 617, 105 S 805. 


19. Pennsylvania R. Co. v. Lewis, 
79 Pa. 33; Balderson v. Pennsylvania 
R. Co., 20).Par Dist: 267. 


[a] When it is determined that 
certain rate of speed is incompatible 
with public safety under the circum- 
stances of the place, the rights of the 
company, even on its own track, are 
qualified by the law of the public good. 
Pennsylvania R. Co. v. Lewis, 79 Pa. 


20. Northern Alabama Ry. Co. v. 
Guttery, 189 Ala. 604, 66 S 580; Smith 
v. Cincinnati, ete., R. Co., 146 Ky. 568, 
142 SW 1047, 41 LRANS 193; Cin 
cinnati, etc., R. Co. v. Carter, 180 Ky. 
765, 208 Sw 740; Louisville, ete., R. 
Co. Bays, 142 Ky. 400, 134 SW 450, 
34 LRANS 678; Blackburn v. Louisi-_ 
ana R., ete., Co., 144 La. 520, 80.8708; 
St. Louis, ete., RACSS iy Moore, 101 
Miss. 768, 58 S 471, 39 LRANS 978, 
AnnCasi1914B 597. 


[a] Running train at speed render- 
ing it impossible to stop within the 
distance lighted by the headlight is 
negligence, which will support a re- 
covery for the death of a person an 
the track. St. Louis, ete., R. Co 
Moore, 101 Miss. 768, 58 S 471, 39 LRA 
NS 978, AnnCas1914B 597, 


[b] Speed at night.—Must be able 
to stop within distance of light cast 
by headlight. Nixon v. Illinois Cent. 
R. Co., 103 Miss. 405, 60 S 566; St. 
Louis,-ete., R. Co: v. Moore, 101 Miss. 
768, 58S 471, 39 LRANS 978, AnnCas 
1914B 597 


21. fl ohienes! ete. Cor Hive 
Dunleavy, 129 Ill. 132, 23 Nu 16. 

Ky.—Louisville, ete., R. Co. v. Mil- 
ler, ie Bg 716, 121 SW 648, 135 
AmSR 4 

La. sii ag Oe v. Yazoo, ete., R. 
Co.,, 106 La. di, 30°S 285: 


Miss.—St. Louis, ete; Ra GCow ave 


a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2152-2153] 


’ 


the rule being negligence?” for which the company is 
liable to a person injured thereby.?? 
eases where the railroad tracks are laid upon the 
streets or other public places of such town or city the 
company must use ordinary care to regulate the 
speed** and to operate the train or cars under rea- 
sonable control?® such as to be consistent with the 
A sudden increase 
of speed operating in a street may, 
cumstances, constitute negligence,?* or, where it is 
improper, at least is evidence of negligence.?® 
Where the track is upon a suburban highway, the 
company must run its cars with due regard for the 


safety of people and property.?°® 


safety of others.?° 


[§ 2153] (b) Statutory or Municipal Regulation. 
The rate of speed at which trains or cars may be 
operated is often regulated by statute or ordinance,*° 
for a violation of which a railroad company may be 


Moore, 101 Miss. 768, 58 S 471, 39 LRA 
NS 978, AnnCas1914B 597. 


Mo.—Crow vy. Wabash, etc., R. Co., 
28 Mo, A. 357. 


Or.—Stool v. Southern Pac. Co., 88 
Orsb0, 1724 Pj) 4t01. 


Pa.—Hagan v. Philadelphia, etc., R. 
Go.,. 5: Phila. 179: 


22. Smith v. Cincinnati, etc., R. Co., 
146 Ky. 568, 142 SW 1047, 41 LRANS 
193; Alabama, etc., R. Co. v. Lowe, 
73 Miss. 203, 19 S 96. 


[a] Speed held negligent.—(1) 
Forty to forty-five miles per hour. 
Smith v. Cincinnati, etc., R. Co., 146 
Ky. 568, 142 SW 104, 41 LRANS 193. 
(2) Twenty miles per hour. Hagan vy. 
Philadelphia, etc., R. Co., 5 Phila. 
CPaljerso: 

[b] Speed held not negligent.— 
Twenty miles an hour where it is not 
shown that the train was improperly 
equipped as to brakes and brakemen. 


Johnson.y. Chesapeake, etc., R. Co., 
91 Va. 171, 21 SE 238. 
23. Louisville, ete., R. Co. v. Mc- 


Combs, 54 SW 179, 21 KyL 1232. 


24. Haley v. Missouri Pac. R. Co., 
197 Mo. 15, 98 SW 1120, 114 AmSR 
743. 


{a] Frequency of use of tracks on 
a highway ‘does not affect the com- 
pany’s duty to persons thereon, but is 
material in determining whether the 
speed was reasonable. Smith v. Lou- 
isville R. Co., 174 Ky. 784, 192 SW 
875. 


[b] Speed necessary to ascend 
grade.—That the grade of a railroad 
track laid in a street of a populous 
city is such that a freight train can- 
not ascend it without the aid of the 
momentum to be acquired by a high 
rate of speed does not justify a rail- 
road in running its train at such 
speed, where so doing renders it liable 
to injure persons who, without neg- 
ligence on their part, might be on the 
street. Haley v. Missouri Pac. R. Co., 
197 Mo. 15, 98 SW 1120, 114 AmSR 
743. 

25. Smith v. Louisville R. Co., 174 
Ky. 784, 192 SW 875; Sundmaker v. 
Viaiz00, (ete., ReCo.,, L060 lal 111,) 308 
285; Holt v. Pennsylvania R. Co., 206 
Pa. 356, 55 A 1055. 

26. Barley v. Chicago, etc., R. Co., 
2F. Cas. No. 997, 4 Biss. 430; South- 
ern R. Co. v. Caplinger, 151 Ky. 749, 
A152 SW 947, 49 LRANS 660. 


27. Maginnis v. New York Cent., 
GLC, Ry CO. WO2RIN 218: 

28. Maginnis v. New York Cent., 
ete., R. Co., supra. 

29. Mullen vy. Schenectady R. Co., 
214 N. Y. 300, 108 NE 412. 

80. See statutory provisions and 
ordinances. 
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Especially in | ers or not.®! 


under some cir- 


“drawbridge” to 


a navigable stream.*°? 
ute or ordinance is addressed to the trainmen and 
not to the railroad company does not prevent its ap- 


pleation to the 
or ordinanees it 


31. U. S.—Northern Cent. R. Co. v. 
Herchiskel, 74 Fed. 460, 20 CCA 598. 


Ga.—Seaboard Air Line R. Co. v. 
Parriett, 33 Ga. A. 576, 127 SE 815; 
Atlantie Coast Line R. Co. v. Adams, 
7 Ga. A. 146, 66 SE 494, 


Tll.—Potter v. Chicago, ete., R. Co., 
208 Ill. A. 368. 


Ind.—Rossiter vy. Lake Shore, etc., 
R. Co., 52 Ind. A. 88, 96 NE 956, 


Iowa.—Wolfe v. Chicago Great 
Ly gable R. Co., 166 Iowa 506, 147 NW 


La.—Harrison v. Louisiana Western 
R. Co., 132 La. 767, 61 S 784; Harrison 
v. Louisiana Western R. Co., 182 La. 
761, 61 S 782; May v. Texas, etc., R. 
Co., 123 La. 647, 49 S 272. 


Miss.—Alabama, etc., R. Co. v. Car- 
LOT igeuip Sab! Leake Oo. AP 


Mo.—Jackson v. Kansas City, etc., 
R. Co., 157 Mo. 621, 58 SW 32, 80 
AmSR 650. 


Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


Tex.—Gulf, ete., R. Co. v. Matthews, 
CP ee Civ. A. 92, 66 SW 588, 67 SW 


Va.—Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SE 19. 


Wis.—Hooker v. Chicago, 
Co., 76 Wis. 542, 44 NW 1085. 


Ont.—Potvin v. Canadian Pac. R. 
Co., 4 OntWR 511. 


[a] Employee of another railroad. 
—Potter v. Chicago, etc., R. Co., 208 
Ill, A. 363. 


[b] Neglect of authorities to en- 
force ordinance provision limiting the 
rate of speed in a city does not re- 
lieve the company of liability for in- 
juries caused by its violation. Gulf, 
ete., R. Co. v. Matthews, 28 Tex. Civ. 
A. 92, 66 SW 588, 67 SW 788. 


{c] That road was built on grade 
and curve before the passage of the 
ordinance, which rendered it imprac- 
ticable to comply with the ordinance, 
does not relieve the railroad from lia- 
bility in running its train at a rate of 
speed greater than that permitted by 
such anordinance. Neier v. Missouri 
Pace. R. Co., 12 Mo. A. 25. 


[d] Where portion of track is com- 
monly used as footway to the knowl- 
edge of the company, a person So us- 
ing it is entitled to the same benefit 
from the ordinance prohibiting the 
rapid running of trains aS a person 
at-a crossing. Gulf, etc, R. Co.’ v. 
Matthews, 28 Tex. Civ. A. 92, 66 SW 
588,. 67 SW 788. 


[e] Where right of way is not on 
or parallel to adjoining street but is 
entirely inclosed to prevent its use 
by the public, the violation of a speed 
ordinance is not negligence as to a 


etc., R. 
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liable to persons injured thereby, whether trespass- 
Thus running a train in a populous 
community where the track is hot fenced as required 
at a speed greater than six miles per hour has been 
said to be unlawful.?? 
ly construed to apply throughout the city limits,®* 
including publie places*# and railroad switch yards,?° 
although there is contrary authority,*® and are not 
limited to crossing cases;*7 various provisions have 
been held to apply to the movement of unattached 
locomotives,*® to incorporate into the term “freight 
train” a wrecking train,?® and to limit the term 


Such provisions are ordinari- 


the movable part of a bridge over 
That a provision of the stat- 


company.*+ Under some statutes 
is held that the provisions do not 


person injured thereon. Louisville, 
etc., R. Co. v. Redmon, 122 Ky. 385, 91 
SW 722, 28 KyL 1293. 


As willful, wanton, reckless, 
gross negligence see infra § 2154. 


32. Potvin vy. Canadian Pac. R. Co., . 
4 OntWR 511. 


33. Atlantic Coast Line R. Co. v. 
Adams, 7 Ga. A. 146, 66 SE 494, 495; 
Jackson v. Kansas City, etc., R. Co., 
157 Mo. 621, 58 SW 32, 80 AmSR 650; 
Grube.v. Missouri Pac. R. Co., 98 Mo. 
330, 11 SW 736, 14 AmSR 645, 4 LRA 
oes Otto v. Pryor, (Mo, A.) 193 SW 


or 


[a] In Wisconsin (1) Rev. St. § 
1809, prohibiting a speed greater than 
six miles per hour in cities and vil- 
lages until after all traveled streets 
have been passed (Nolan vy. Milwau- 
kee, ete., R. Co., 91 Wis. 16, 64 NW 
319), (2) cannot, in view of § 4972 and 
L. (1891) ¢ 467, be said to apply to un- 
incorporated villages (Nolan v. Mil- 
waukee, etc., R. Co., supra), (3) and, 
where applicable, ine veres the speed 
within city limits: although before 
the traveled streets have been passed 
(Hooker v. Chicago, ete., R. Co., 76 
Wis. 542, 44 NW 1085). 


34. Crowley v. Burlington, etc., R. 
Co., 65 Iowa 658, 20 NW 467, 22 NW 
918; Chattanooga Station Co. v. Har- 
per, 138 Tenn. 562, 199 SW 394. 

[a] Although starting on private 
premises in city limits, after the train 
leaves such premises the regulation 
as to speed governs. Chicago, etc., R. 
Co. v. Pollock, 195 Ill, 156, 62 NE 831 
[aff 93 Ill. A. 483]. 


35. Freitag vi Chicago Junction R. 
Co., 46 Ind. A. 491, 92 NE 1039, 89 NE 
501; Crowley v. Burlington, etce., R. 
Co., 65 Iowa 658, 20 NW 467, 22 NW 
918; Jackson v. Kansas City, etc., R. 
Co., 157 Mo. 621, 58 SW 32, 80 AmSR 
650; Bluedorn v. Missouri Pac. R. 


.Co., 108 Mo. 439, 18 SW 1108, 32 AmSR 


615; Grube v. Missouri Pac. R. Co., 
98 Mo. 330, 11 SW 736, 14 AmSR 645, 
4 LRA 776; Otto v. Pryor, (Mo. A.) 
193-SW 28; Chattanooga Station Co. 
v. Harper, 138 Tenn. 562, 199 SW 394. 


36. Green v. Delaware, etc., Canal 
Cor,-33° Hun “GN. YY.) 54. 


37. Northern Cent. R. Co. v. Herch- 
iskel, 74 Fed. 460, 20 CCA 593. 


38. East St. Louis Connecting lh. 
Co. v. O’Hara, 150 Ill. 580, 37 NE 917 
[aff 49 Ill. A, 282]. 


39. Chicago, etc., R. Co. v. Johnson, 
Ba le A 4S, 


40. Savannah, etc., R. Co. v. Dan- 
ela, 90 Ga. 608, 17 SE 647, 20 LRA 
41. Chattanooga. Station Co. v. 
Harper, 138, Tenn. .562,199 SW.394. . 
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apply to trespassers so as to make a violation thereof 
negligence;*? under other statutory or municipal pro- 
visions it is held that a violation thereof is negligence 
per se so as to permit a recovery,*® in the absence 
of contributory negligence,** unless the rate of speed 
prescribed is unreasonable,*® although to render such 
negligence actionable it must, in some way, have 
occasioned the injury complained of.*® 
comply with a provision of statute or ordinance as to 
checking speed at crossings*’ is held not negligence 
per se as to a person not at a crossing.*§ 
of other statutory or ordinance provisions is held 
merely evidence of negligence to be submitted to the 
It is not negligence to run a train within 
city limits at a speed less than that limited by ordi- 
nance, in the absence of any peculiar circumstances 


jury. 49 


rendering such speed dangerous.°° 


[§ 2154] (c) Rate of Speed As Willful, Wanton, 


42. Harden v. Georgia R. Co., 3 Ga. 
A. 344,59 SE 1122; Clemans v. Chica- 
go, etc, R. Sos 128 Iowa 394, 104 NW 
431; Louisville, C€GCr. Ue 
mon, 122 Ky. 385, 91 "SW 122, 25 KyL 
1293: 


[a] Other than where persons are 
to be anticipated, the company owes 
no duty to trespassers to observe a 
statutory requirement of checking 
speed. Harden v. Georgia R. Co., 3 
Ga. A. 344, 59 SE 1122: 


[b] Running train through rail- 
road yards in a city at a speed exceed- 
ing the limit prescribed by a city or- 
dinanece is not negligence authorizing 
a recovery by one injured while stand- 
ing on the track. Ward v. Illinois 
Cent. R. Co., 56 SW 807, 22 Kyl 191. 


43. Ala.—South Alabama, etc., R. 
Co. v: Donovan, 84 Ala. 141, 4 S 142. 


D. C.—-Baltimore, etce., R. Co. v. 
Golway, 6 App. 143. ; 


Ga.—Georgia Cent. R. Co. v. Bond, 
111 Ga. 13,36: SE 299; -Barfield v. 
eee R.-Co., 108 Ga. 744, 33 SE 


Kan.—Kansas City Suburban Belt 
R. Co. v. Herman,.(A.) 62 P 543; Erb 
v. Morasch,,8 Kan. A. 61, 54 P 323. 


Miss.—Yazoo, ete., R. Co. v. Met- 
calf, 84 Miss. 242, 36 S 259. 


Mo.—Hunt v. St. Louis, ete., R. Co., 
262 Mo. 271, 171 SW 64, LRA1916B 
981; Jackson v. Kansas City, etc., R. 
Co., 157 Mo. 621, 58 SW 32, 80 AmSR 
650; Prewitt v. Missouri, etc., R. Co., 
134 Mo. 615, 36 SW 667; Schlereth v. 
Missouri Pac. R. Co., 115 Mo. 87, 21 
Sw 1110; Palmer v. St. Louis, etc., 
= Cor, 042) Mor “Ase 840; a2 SW-796; 
Murrell v. Missouri Pac. R. Co., 105 
Mo. A. 88, 79 SW 505. 


Mont.~—Neary v. Northern P. R. Co., 
41 yagi 480, 110 P 226. 


C.—Dyson v. Southern R. Co., 83 
s. “, 354, 65 SE 344. 


Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


Tex.—Galveston, ete., R. Co. v. 
Cook, (Civ. A.) 214 SW 539; Interna- 
tional, ete,, Rar Con 1. Hall, 35 Tex. 
Civ. A. 545, 81 SW 82 [writ of error 
dism 98 Tex, 100, 81 SW 520]; Mis- 
souri, etc., R. Co. v. Owens, (Civ. A.) 
TS SW. 519  DLexas; ietc., RirCo. -v. 
Brown, 11: Tex. Civ. A. 503, 33 SW 
146. 

[a] That engineer who violated or- 
dinance was ignorant of its existence 
is immaterial on the question of the 
company’s negligence. Georgia Cent, 
R. Clo. v. Bond, 111 Ga-.138, 36 SE 299. 


44. See infra § 2194 et seq. 
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Failure to 


Violation 


Reckless, or Gross Negligence. 
of the general rule as to willful, wanton, ‘reckless, 
or gross negligence elsewhere discussed,°! unlawful 
or excessive rate of speed is not of itself wanton, will- 
ful, reckless, or gross negligence,®? as running at a 
rate of speed in violation of an ordinance.®* 
ever, if the train is going at such rate of speed under 
circumstances which show a disregard of the rights 
of others or of consequences, or a willingness to in- 
flict injury, such speed may constitute willful, wan- 
ton, reckless, or gross negligence.*# 
an excessive or unlawful rate of speed and without. 
giving signals or warnings at a place where the rail- 
road employees have reason to anticipate that per- 
sons may be on the track shows willfulness, wanton- 
ness, or recklessness.°° 


£§§2153-2155 


Within the meaning 


How- 


Thus running at. 


[§ 2155] h. Precautions as to Persons Seen on or 


45. South Alabama, etc., R. Co. v. 
Donovan, 84 Ala. 141, 4 S 142. 


46. See infra § 2191. 
47. See supra §§ 1831-1837. 


48. Central R., ete., Co. v. Smith, 
78 Ga. 694, 3 SE 397; Central of Geor- 
gia R. Co. v. McKey, UsuGan Ag aie 


79 SE 378; Georgia R., etc., Co. v. 
Williams, 4 Ga. A. 28, 60 SE 808; 
Georgia Re ete., Co. v. Williams, 3 
Ga. A. 272, 59 SE 846. 


49. Illinois Cent. R. Co. v. Hicher, 
202 Ill. 556, 67 NE 376 [rev 100 Ill. A. 


feet Ingram v. Jackson, 206 Ill. A. 
466; Toledo, etc., R. Co, v. O’Connor, 
aT Tl. 891; Southern R. Co. v. Drake, 


107 Ill, A. 12; Smith v. Chicago, etce., 
R. Co., 99 Ill. A.-296; Chicago, etc., R. 
Co. v. Argo, 82 Ill. A.-667; Chicago, 
ete. GR. Co. v. Gunderson,- 65 (Ll A. 
638; Chicago, etc., R. Co. v. Winters, 
65 ll. A. (4353 = Illinois;-Cent..R:,-Co. 
v. Murphy, 52 Ill. A. 65; Terre Haute, 
etc., R. Co. v. Voelker, 31 Ill. A. 314 
[aff 129 Ill. 540, 22 NE 20]; Scudder 
v. Indianapolis, ete., R. Co., Wils. 
(Ind.) 481; Beck v. Portland, etce., R. 
Co., 25. Or. 32, 34° P 753. 


[a] Speed at crossings.—The vio- 
lation of a statutory regulation as to 
Slackening speed on approaching a 
crossing has been held to be evidence 
of negligence to be considered by the 
jury as to a person on the track or 
right of way near the crossing. Cen- 
tral R., etc., Co. v. Golden, 93 Ga. 510, 
21 SE 68. 


50... Wickham v. Chicago, etec., R. 
Co., 95 Wis. 23, 69 NW 982. 


51. See infra § 2180. 


52. Martin v. Union Springs, etc., 
R. Co., 168 Ala. 215, 50 S 897; Peters 
v. Southern R. Co., 135 Ala. 533, 33 
S 332; Nolan v. New York, etc., R. 
Co., 58 Conn, 461, 4 A 106. 


[a] Thus running at a speed of 
forty-five or fifty miles an hour is not 
of itself evidence of negligence, even 
in the outskirts of a city. 
Peters v. Southern R. Co., 135 Ala. 533, 
33 S 332. And see Negligence § 48 
note 4 [ce]. 


53. U. S.—Cleveland, ete., R. Co. 
ae 99 Fed. 369, 39 CGA 568, 49 LRA 


Ala.—Martin v. Union SErne®, etc., 
R.. Co., 163 Ala. 215,50) (Sa89 


Ill.—Illinois Cent. R. Co. v. Eicher, 
~2D6, 67) IND 376) [revs 100) Th 
Blanchard y. Lake Shore, 
, 126 Ill, 416, 18 NE 799, 9 
AmSR 630° (Illinois Cent, Rv Co. ve 
Hetherington, 83) LI. god Os" Inierame ae 
Jackson, 206 Ill. A. 466; Chicago, etce., 
R: Co. vy Bell 133 Ti AS bos JSmiitn 
v. Chicago, etc., R.'Co., 99 Ill. A. 296; 


*By PAUL E. RAYMOND (§§ 2155-2164). 


near Track*>°—(1) In General. Although a rail- 


Chicago, ete., R. Co. v. Argo, 82 Ill. 
A. 667; Louisville, etc., R. Co. v. Wurl,, 
G2 NUT) AS: BETES gras. ete RY Coe 
v. Andres, 16 Ill. A. 29 


Ind.—Brooks vy. See etc., R. 
Co., 158 Ind. 62, 62 NE 694; Scudder: 
v. Indianapolis, ’ete., RB Go ‘Wils. 481. 


Mo.—Tanner v. Wwissoust Pac, "Re 
Co., 161 Mo. 497, 61 SW 826. 


54. Louisville, ete., R. Co. v. Heidt- 
mueller, 206 Ala. 29, 89 S 191; Illi- 
nois Cent. R. Co. v. Wicher, 202 Til. 556, 
67 NE 376 [rev 100 Ill. A. 599.1; East 
St. Louis Connecting R. Co. v. O’Hara, 
150 Ill. 580, 37 NE 917 [aff 49 Ill, TG 
282]; Illinois Cent. R. Co. v. Jernigan,. 
10% I SA: [aff 198 Ill. 297, 65 NE. 
88]; Atchison, ete., R. Co. v. Baker, 
TO: “Kan 2335598. ae S04. LRANS, 
427; Stevens v. Yazoo, etc., R:Go,, 344 
Miss. TIS s2e Sy oLLs 


55. Louisville, etc., R. Co. v. Heidt- 
mueller, 206 Ala. 29, 89 S 191; Ala- 
bama Great Southern R. Cos we Guest, 
136 Ala. 348, 34 S 968, 144 Ala. 373, 
39 S 654; East St. Louis Connecting: 
R. Co. v. O'Hara, 150 Ill. 580, 37 NE 
917 [aff 49 Ill. A. 282]; Lake Shore,. 
SUC. dee MOLOL Bodemer, V394 TVG 6S 
29 NE 692, 32 AmSR 218 [aff 33 Ill. A. 
479]; Southern R. Co. Wa pra 107 
Ill, A. 12; Illinois Cent. R. Co. Lein- 
er, 103 Ill. A. 438 [aff 202 Tl. ‘gaa, 67 
NE 398, 95 AmSR 266]; Illinois Cent. 
R.-Co. v. Hicher, 100 Ill. A. 599 [rev 
on the facts 202 Ill. 556, 67 NE 376]; 
Illinois Cent. R. Co. v. ‘Beard, 49 Ill. 
A, 232;—Atchison, ete., R. Co. v. Ba- 
ker, 79 Kan. 183, 98 P 804, 21 LRANS. 
427; Stevens v. beens éte., RCo. 
81 Miss. 195, SoS one 


_{a] Rural community (1) used ha- 
bitually by large numbers is within. 
the rule (Louisville, etc., R. Co. v.. 
Heidtmueller, 206 Ala. 29, 89 S 191; 
Whitehead vy. St. Louis, ete., Re Co... 
179 Ala. 314, 60 S 930), (2) but not 
where the place is sparsely populated 
(Whitehead v. St. Louis, ete., R. Co., 
supra; Newell v. Detroit, etc., BeCo,, 
18 Mich. 697, 153 NW 1077, 157 NW 
394), (8) although there is contrary” 
authority (Brooks v. Pittsburgh, etce.,. 
R. Co., 158 Ind. 62, 62 NE 694). 


[b] Running through archway at 
high rate of speed, although there are: 
usually a large number of people in 
the vicinity, is not such willfulness as: 
renders the company liable notwith- 
standing such party’s contributory 
negligence. Parker v. Pennsylvania 
oy 134 Ind. 678, 34 NE 504, 23 LRA 


56. 
Duty: 


Of carrier to passenger see Carriers: 
§§ 1385-1388. 


Cross references: 


— ee 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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road company may not owe a person upon or near its 
tracks the duty to’ keep a lookout for him*? or any 
other duty until it observes him in a place of dan- 
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ger,°* when such a person, whether having the status 


To: 

Discover persons on track see su- 
pra § 2141 et seq. 

Maintain crew for proper opera- 
tion, means of control, and 
equipment See supra § 2129 et 
seq. : 

Injury avoidable notwithstanding con- 


tributory negligence see infra § 
2239, 

Precautions: 
Against injury to railroad em- 


ployees see Master and Servant 
§§ 572-577. : 

As to persons seen at or near cross- 
ings see supra § 1839. 


Willful, wanton, or gross negligence 


see infra § 2182. 


57. See supra § 2142. 
58. Ala.—Northern Alabama R. Co. 
v. Elliott, 219 Ala. 423, 122 S 402; 


Brown vy. Central of Georgia R. Co., 
Eo Alan 12, C2 soon Southern. i. 
Co. v. Bush, 122 Ala. 470, 26 S 168. 

Ark.—St. Louis, ete., R. Co. v. Mc- 
Connell, 107 Ark. 545, 156 SW 1024. 

Ga.—Young v. South Georgia R. 
Co., 34 Ga. A. 537, 130 SH 542; Pope 
v. Seaboard Air-Line R. Co., 21 Ga. A. 
251, 94 SE) 311. 

Tll.— Morgan vy. New York Cent. R. 


Cor, sei mls. 239, 2o8 NE 724; Joy sv. 
Shicascon sete, he .Co., 18s. Hl. AL" 92 
[aff 263 Ill. 465, 105 NE 330]; Fow- 


hag v. Chicago, etc:, R.'Co., 182 Ill. A. 


Ind.—Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72. 


Iowa.—Dufree v. Wabash R. Co., 
155 Iowa 544, 186 NW 695. 


Ky.—Johnson y. Louisville, etc., R. 
€o., 118 SW 383. 


Mich.—Anderson y. Manistique, etc., 
R. Co., 206 Mich. 259, 172 NW 587. 


Mo.—Dutcher v. Wabash R. Co., 241 
Mo. 137, 145 SW 63; George v. Mis- 
souri Pac. R. Co., 213 Mo. A. 668, 251 
SW 729. 


N. Y.—McCarty v. Delaware, etce., 
Canal Co., 17 Hun 74. 


Okl.-—Chicago, etc., R. Co. v. Owens, 
78 Okl. 114, 189 P 171; Lusk v. Haley, 
75 OkKl. 206, 181 P 727; Atchison, etc., 
R. Co. v. Miles, 69 Okl. 138, 170 P 896. 


Utah.—Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


See Smith v. Baltimore, etc., R. Co. 
210 Fed. 414, 127 CCA 146 (there is 
no duty to keep a lookout unless there 
is reason to expect persons to be on 
the track, but to use due care to avoid 
injury to one whom he sees there 
in a condition indicating his inability 
to care for himself, as, when a child 
of five years is seen.in time to stop, 
it is negligence not to do so); Range- 
ley v. Southern R. Co., 95 Va. 715, 30 
SE 386 (where there is no evidence 
that defendant knew plaintiff was on 
the track before he was run over and 
{ft was shown that he was a young 
man in possession of all his faculties, 
it was not error to refuse to charge 
that defendant was liable if it could 
have avoided the injury after discov- 
ering, or could have discovered by the 
use of ordinary care, the peril of 
plaintiff). 

{a] Lack of operator’s knowledge. 
—A railroad is not liable for the death 
of a person killed by a car while tres- 
passing on the right of way at night, 
on the theory that the motorman 
could have stopped the car in time to 
have prevented the accident, in the 
absence of proof that the motorman 
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had actual knowledge of decedent’s 
peril and could have avoided the same. 
Johnson v. Birmingham R., etc., Co., 
149 Ala. 529, 43-S 33. 


{b] Switching crew was not negli- 
gent in backing into a switch and cou- 
pling onto a box car under which a 
two-year-old child was standing, by 
reason of the fact that a woman was 
signaling and screaming, unless her 
actions were plainly in view, her per- 
son so near to the right of way, and 
her purpose so evident that a member 
of the switching crew exercising ordi- 
nary care in performing his duty 
should have understood and observed 
her. Anderson vy. Manistique, etc., R. 
Co., 206 Mich. 259, 172 NW 587. 


59. Ferguson vy. Cleveland, ete., R. 
Co., 70 Ind. A. 543, 122 NE 14, 123 NE 


177: Carrs’ Fork Coal) Cossv. Smith, 
219 Ky. 510, 293 SW 1079; Rader v. 
Louisville, ete. R. Co., 126 Ky. 722, 


104 SW 774, 31 KyL 1105; Yazoo, etce., 
R. Co. v. Lee, 148 Miss. 809, 114 S 866; 
Fort Worth, ete., R. Co. v. Longino, 54 
Tex. Civ. A. 87, 93, 118 SW 198 [aff 
103 Tex. 256, 126 SW 8]. 


“Tn our judgment it can make no 
difference, so far as the duty of the 
railroad company is concerned, wheth- 
er such persons are technically to be 
classed as trespassers. licensees, or 
persons using the company’s tracks as 
of right.” Fort Worth, etc., R. Co. v, 
Longino, supra. 


fa] Status of person seen immate- 
rial—Where a pedestrian is seen in 
peril in time to prevent the injury, 
whether he is a trespasser or licensee 
is held to be immaterial. Carrs Fork 
Coal Co. v. Smith, 219 Ky. 510, 293 SW 
1079; Yazoo, etce., R. Co. v. Lee, 148 
Miss. 809, 114 S 866. 


{b] Being trespasser does not bar 
recovery.—Where the circumstances 
were sufficient to apprise a locomo- 
tive engineer of peril ahead which 
might involve life or limb, and he did 
not stop his engine, the mere fact 
that the person injured was a tech- 
nical trespasser would not bar'a re- 
covery. Chicago, etc., R. Co. v. Pritch- 
ard, 168 Ind. 398, 79 NE 508, 81 NH 
78, 9 LRANS 857. 


60. See cases infra this note and 
notes 61, 62. 


{a] Peril not necessarily actual 
danger.—(1) ‘‘To constitute discov- 
ered peril it is not always necessary 
that the injured party should be in 
a place of actual danger. It is suffi- 
cient if it is apparent that he is 
about to enter a perilous situation.” 
Southern Tract. Co. v. Rogan, (Tex. 
Civ.2 Az) 199 SW 11435) 1139. - (2) That 
children were at play on a sand pile, 
about fifteen feet from the railroad 
track, was held not to require the 
railroad to maintain a lookout on a 
train passing the sand pile to avoid in- 
jury to such children on the theory 
that they were in a “position of dan- 
ger.’ Shirley v. Norfolk, etc., R. Co., 
108 W. Va. 608, 152 SE 316. 


[b] “Position of danger” (1) as 
respects care: required of trainmen is 
one from which peril is reasonably 
probable, not merely possible.  Shir- 
ley, v. Norfolk, ‘ete., R: Co., 108, W. 
Va. 603, 152 SE 316. (2) There must 
be something in the condition or sit- 
uation of plaintiff at the time of in- 
jury to admonish defendant that he 
is not able to take care of himself. 
Gunter v. Southern R. Co., 125 Va. 565, 
104 SE 885. 

{c] Pathway not place of peril.— 
Where people use a path daily, al- 
though such path is only three feet 
from passing trains, persons there 
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of a licensee or trespasser,®® is discovered in a posi- 
tion of peril on or near the tracks,®° it is the duty of 
the railroad not wantonly or willfully to injure him®* 


are not supposed to be in peril. Nor- 
folk, etc., R. Co. v. Johnson, 108 Va. 
787, 50 SE 268. 


[d] Railroad trestle, on which a 
man could avoid being struck by a 
passing train only by stepping out on 
a cap beyond the ends of the ties and 
crouching down, is a place of peril, so 
that the humanitarian doctrine re- 
quires train employees, seeing a man 
on the trestle, to stop the train before 
striking him. Bailey v. Chicago, etc., 
R. Co., 284 Mo, 477, 224 SW 837. 


[e] Use of path near tracks.—That 
decedent was seen by the engineer 
and fireman of a locomotive walking 
along the track half a mile away, 
where he continued until he was 
struck by the engine, did not render 
the railroad liable. Chicago, ete., R- 
Co. v. Jones, 124 Ark. 523, 187 SW 436. 


[f] Projecting rod not peril.—A 
trespasser walking along a track is 
not entitled to have an approaching 
engine stopped because of a project-- 
ing rod on the side of the engine. 
Ehlers v. Chicago, etc., R. Co., 194 Ill. 


- . 


[g] Projecting steps.——Where a 
ten-year-old girl stood to one side 
and was hit by some projecting steps, 
the railroad was held liable. Broad- 
beck v. Detroit, etc., R. Co., 195 Mich. 
446, 161 NW 889. 


[h] Possibility of peril.—If cir- 
cumstances indicate to trainmen that 
a traveler along tracks might come 
into a place of peril, the trainmen 
must act accordingly. Young v. Lou- 
isville, ete; WR. Co. 228 Kaye Git, ai5 
SW (2d) 1001. 


[i] Dangerous proximity creates 
duty.—After discovering a person in 
a dangerous proximity to a track, or 
on the track, it is the duty of one in 
charge of an approaching engine to 
take such steps as will avoid injuring 
such person. Louisville, ete., R..Co. v. 
Johnson, 162 Ala. 665, 50 S 300. 


[j] Duty extends to both fireman 
and engineer.—Where a person is ob- 
served upon or near the tracks, both 
the fireman and engineer are duty 
bound to prevent injury to him. Tex- 
as, ete.) R. Co. v.. Crawtord, 64 "Tex 
Civ, A. 196, 117 SW 193. 


_[(k] Knowledge of fireman suffi- 
cient.—Where the fireman on the en- 
gine which ran down deceased knew 
of his peril, the, company is equally 
liable for his negligence as it woul'd 
have been for the negligence of the 
engineer, although the fireman had 
to communicate with the engineer to 
have the locomotive stopped. St. 
Louis Southwestern R. Co. v. McCon- 
nell, 107 Ark. 545, 156 SW 1024. 


[1] Knowledge of facts suggesting 
peril—If an engineer has actual 
knowledge of facts which would sug- 
gest to a reasonably careful and hu- 
mane person that another is in a po- 
sition of peril and unconscious there- 
of, he should employ all reasonable 
means at his command to avoid injur- 
ing the person, although, such per- 
son was a trespasser and was not 
attempting to protect himself. Burde 
v. Chicago, etc., R. Co., 123 Mo. A. 629, 
100 SW 509. 


61. Ga.—Pope v. Seaboard Air- 
Line R. Co., 21 Ga. A. 251, 94 SE 3811. 


Ind.—Indianapolis, ete., R. Co. v. 
McClaren, 62 Ind. 566. 


Ky.—Hines v. Taylor, 192 Ky. 298, 
233 SW 716. 


N. Y.—McCarty v. Delaware, etce., 
Canal Co., 17 Hun 74. 


Utah.—Palmer y. Oregon Short Line 
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but to exercise due care and proper precaution to | avoid injury.®? 


( 


R. Co., 34 Utah 466, 98 P 689, 16 Ann | 
Cas. 229, 


Va.—tTyler v. Sites, 88 Va. 470, 13 
SE 978; Norfolk, ete., R. Co. v. Har- 
man, 83 Va. 553, 8 SE 251. 


{a] Wantonness through failure. 
—Failure to exercise ordinary care to 
prevent injury to a trespasser after 
his presence has become known may 
‘amount to wantonness. ‘Tice v. Cen- 
tral of Georgia R. Co., 25 Ga. A. 346, 
103 SH 262. 


Wanton and willful injury gener- 
ally see infra § 2180. 


62. U. S.—Hoyer v. New Jersey 
‘Cent. R. Co., 255 Fed. 493, 166 CCA 
569; Dickson v. Chattanooga R., etc., 
Co., 237 Fed. 352, 150 CCA 366, LRA 
1917C 464; Great Northern R. Co. v. 
Harman, 217 Fed. 959, 133 CCA 631, 
LRAI915C 843; Smith v. Baltimore, 
R. Co., 210 Fed. 414, 127 CCA 

; Texas, etc., R. Co. v. Modawell, 
151 Fed. 421, 80 CCA 651, 9 LRANS 
646; Tutt v. Illinois Cent. R. Co., 104 
Fed. 741, 44 CCA 320 [certiorari den 
180 ‘U. S. 640 mem, 21 SCt 922 mem, 
45 L. ed. 711 mem]; Towles v. South- 
ern R. Co., 103 Fed. 405; Cleveland, 
ete., R. Co. v. Tartt, 99 Fed. 369, 39 
CCA 568, 49 LRA 98; Anderson v. 
Hopkins, 91-Fed. 77, 33 CCA 346; Shee- 
than v. St. Paul, ete., R. Co., 76 Fed. 
201, 22 CCA 121, 


Ala.—Northern Alabama R. Co. v. 
Elliott, 219 Ala. 423, 122 S 402; New- 
man v. Louisville, etc., R. Co., 212 
Ala. 580,103 .S’ 856; .Thornton. v. 
Southern R. Co., 199 Ala. 532, 75 S 4; 
Brown v. Central of Georgia R. Co., 
4197 ‘Ala. 71,'72 S366; Louisville, etc., 
R. Co. v. Jones, 191 Ala. 484, 67 
691; Liverett v. Nashville, etc. R. 
‘Co., 186 Ala. 111, 65 S 54; Central of 
Georgia R. Co. vy. Blackmon, 169 Ala. 
304, 53 S 805; Southern R. Co. v. 
Drake, 166 Ala. 540, 51 S 996; Martin 
v. Union Springs, ete., R. Co., 163 Ala. 
215, 50 S 897; Louisville, etc., R. Co. 
v. Johnson, 162 Ala. 665, 50 S 300; 
Southern R. Co. v. Gullatt, 158 Ala. 
502, 48 S 472; Louisville, ete., R. Co. 
v. Young, 153 Ala. 232, 45 S 238, 16 
LRANS 467; Southern R. Co. v. Stew- 
art, 153 Ala. 133, 45 S 51; Duncan v. 
St. Louis, etc., R. Co., 152 Ala. 118, 
44 §S 418; Southern R. Co. v. Gullatt, 
150 Ala. 318, 43 S 577; Southern R. 
Co. v. Bush, 122 Ala. 470, 26 S 168; 
Georgia Pac. R. Co. v. Ross,\100 Ala. . 
490, 14 S 282; Ensley R. Co. v. Chew- 
ning, 93 Ala. 24, 9 S 458; Bentley v. 
Georgia Pac. R. Co., 86 Ala. 484, 6S 
37; Georgia Pac. R. Co. v. Blanton, 
84 Ala. 154, 4 S 621; Atkinson vy. 
Kelley, 8 Ala. A. 571, 62 S 441. 


Ark.—Chicago, etc., R. Co. v. Gunn, 
112 Ark. 401, 166 SW 568, AnnCas 
1916E 648; St. Louis, etce., R. Co. v. 
McConnell, 107 Ark. 545, 156 SW 1024; 
Jones v. St. Louis, etc., R. Co., 96 
Ark. 366, 131 SW 958; Chicago, etce., 
R. Co. v. Smith, 94 Ark. 524, 127 SW 
715; Grayson y. St. Louis, etc., R. Co., 
93 Ark. 579, 125 SW 1013; St. Louis, 
ete., R. Co. v. Raines, 90 Ark. 398, 119 
Sw, 665, 17. AnnCas 1; St. Louis 
Southwestern R. Co. v. Thompson, 89 
Ark. 496, 117 SW 541; Little Rock, 
ete., R. Co. v. Russell, 88 Ark. 172, 
113 SW 1021; Evans v. St. Louis, etc., 
R. Co., 87 Ark. 628, 113 SW 642; Ad- 
ams v. St. Louis, etc., R. Co., 83 Ark. 
300, 108 SW 725; St. Louis South- 
western R. Co. v. Bryant, 81 Ark. 368, 
99 SW 693; St. Louis Southwestern 
R. Co. v. Underwood, 74 Ark. 610, 86 
SW 804 (dictum). 


Cal.—Ching Wing v. Southern Pac. 
Co., 181 Cal. 468, 184 P 949; Green y. 
South San Francisco, etc., Power Co., 
181 Cal. 392, 184 P 669; Esrey v. 
paca Pac. €o;, 103) Cal..5475 127. P 
500. 


Colo.—Kansas Pac. R. Co. v. Cran- 
mer, 4 Colo. 524. 


Conn.—Whitney v. New York, etc., 
R. Co., 87 Conn. 623, 633, 89 A 269 [cit 
Cyc]; Nolan v. New York, etc., R. 
Co., 58 Conn. 461, 4 A 106. 


Fla.—Georgia, ete., R. Co. v. Cox, 
75 Fla. 714, 79 S 276. 

Ga.—Georgia R., etc., Co. v. Auchi- 
nachie, 142 Ga. 513, 88 SH 127; South- 
ern R. Co. v. Chatman, 124 Ga. 1026, 
53 SE 692, 6 LRANS 2838, 4 AnnCas 
675; Ashworth v. Southern R. Co., 116 
Ga. 635, 43 SE 36, 59 LRA 592; Ham- 
bright v. Western, etc., R. Co., 112 Ga. 
36, 37 SE 99; Western, etc., R. Co. v. 
Bailey, 105 Ga. 100, 31 SE 547; At- 
lanta, ete., Air-Line R. v. Gravitt, 93 
Ga. 369, 20 SE 550, 44 AmSR 145, 26 
LRA 553; Atlanta, ete., Air-Line R. 
Co. v. Leach, 91 Ga. 419, 17 SE 619, 
44 AmSR 47; Georgia R., etc., Co. v. 
Dawson, 37 Ga. A. 542, 141 SHE 57; 
Tice v. Central of Georgia R. Co., 25 
Ga. A. 346, 103 SE 262; Chattanooga 
R., etc., Co. v. Wallace, 23 Ga. A. 554, 
99 SE 57; Smith v. Western, etc., R. 
Co., 22 Ga. A. 437, 96 SH 230; Pope v. 
Seaboard Air-Line R. Co., 21 Ga. A. 
251, 94 SE 311; Central of Georgia 
R. Co. v. MeKey, 13 Ga. A. 477, 79 SE 
378; Central of Georgia R. Co. v. Pel- 
frey, 11 Ga. A. 119, 74 SE 854; South- 
ern R. Co. v. Campbell, 9 Ga. A. 530, 
71 SE 934; Louisville, ete., R. Co. v. 
Plunkett, 6 Ga. A. 684, 65 SE, 695; 
Harden v. Georgia R. Co., 3 Ga. A. 
344, 59 SE 1122; Charleston, etc., R. 
at Johnson, 1 Ga. A. 441, 57 SE 
1064. 


Ida.—Denbeigh vy. Oregon-Washing- 
ton R., etc., Co., 23 Ida. 663, 132 P 112. 


Ill—Morgan v. New York Cent. R. 
Co., 327 Ill. 339, 158 NE 724; Neice v. 
Chicago, etc., R. Co., 254 Ill. 595, 98 
NE 989, 41 LRANS 162; Bartlett v. 
Wabash R. Co., 220 Ill. 163, 77 NE 96 
[aff 116 Ill. A. 67]; Illinois Cent. R. 
Co. v. Hicher, 202 Ill. 556, 67 NE 376 
{rev 100 Ill. A. 599]; Chicago Termi- 
nal Transfer R. Co. v. Gruss, 200 Ill. 
195, 65 NE 693 [aff 102 Tll. A. 439]; 
James y. Illinois Cent. R. Co., 195 Ill. 
327, 68 NE 153 [aff 93 Ill. A, 294]; 
Wabash R. Co. v. Jones, 163 Ill. 167, 
45 NE 50; Ingram v. Jackson, 206 
Ill. A. 466; Ehlers v. Chicago, etc., R. 
Co., 194 Ill. A. 24; Joy v. Chicago, 
ete., R. Co., 183-Tll. A. 92 [aff 263 Ill. 
465, 105 NE 330]; Fowler v. Chicago, 
ete., R. Co., 182 Ill. A. 123; Cunning- 
ham v. Illinois Cent. R. Co., 179 Ill. 
A. 505, 165 Ill. A. 382 [aff 260 Ill. 589, 
108 NE 594]; Devine v. Aurora, ete., 
R. Co., 172 Ill. A. 182; Halbert v. Il- 
linois ‘Cent. R.-GCo.,, 169 Tl. A. £97: 
De Vries v. Chicago, etc., R. Co., 167 
Ill. A. 331; Howell v. Cleveland, etc., 
R. Co., 142 Ill, A. 502 (dictum); Mc- 
Guire v. Chicago, ete., R. Co., 120 Ill. 
A. 111; Kinnare y. Chicago, ete., R. 
Co., 114 Ill. A. 230; Chicago, ete, R. 
Co. v. Urbaniac, 106 Ill. A. 325. See 
Illinois Cent. R. Co. v. Robison, 208 
Ky. 36, 270 SW 475 (applying Illinois 
law). : 

Ind.—Jordan vy. Grand Rapids, etc., 

Co., 162 Ind. 464, 70 NE 524, 102 
AmSR 217; Parker v. Pennsylvania 
Co., 134 Ind, 673, 34 NE 504, 23 LRA 
552; Eerguson v. Cleveland, ete., R. 
Co., 70 Ind. A. 548, 122 NE 14, 123 NE 
177; Rossiter v. Lake Shore, etc., R. 
Co., 52 Ind. A. 88, 96 NE 956. 


Iowa.—Trotter v. Chicago, etc. R. 
Co., 185 Iowa 1045, 171 NW 572; Du- 
free v. Wabash R. Co., 155 Iowa 544, 
136 NW 695. 


Ky.—Young v. Louisville, ete. R. 
Co., 228 Ky. 771, 15 SW (2d) 1001; 
Louisville, ete., R.: Co. vs Mann})227 
Ky. 399, 18 SW. (2d) 257; Louis- 
ville, etc., R. Co.’v. Dooley, 220 Ky. 
67, 294 SW 810; Carrs Fork Coal Co. 
v. Smith, 219 Ky. 510, 298 SW 1079; 


The duty on the part of the opera- 


Davis v. Antol, 203 Ky. 273, 262 SW 
278; Davis v. Crawford, 203 Ky. 71, 
261 SW 835; Hines v. Taylor, 192 Ky. 
298, 283 SW 716; Bevins vy. Chesa- 
peake, etc., R.-Co., 190 Ky. 501, 227 
SW 794; Howard v. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Louis- 
ville, etc., R. Co. v. Spicer, 187 Ky. 
601, 219 SW 1047; Louisville, ete., R. 
Co. v. Smith, 186 Ky. 32, 216 SW 1063; 
Ratcliffe v. Chesapeake, etc., R. Co., 
184 Ky. 94, 211 SW 420; Johnson v. 
Sandy Valley, ete., R. Co., 181 Ky. 
539, 205 SW 576: Louisville, etec., R. 
Co. ‘vw. Perry, “1 t8s Ky. A208, 2190 SW 
1064; Watson v. Chesapeake, etc., R. 
Co., 170 Ky. 254, 185 SW 852; Size- 
more v. Lexington, etc., R. Co., 169 
Ky. 497, 184. SW 383; McKnight v. 
Louisville, ete., R. Co., 168 Ky. 86, 
181 SW 947; Williamson, etc., R. Co. 
v. Charles, 168 Ky. 41, 181 SW 614; 
Cincinnati, etc., R. Co. v. Jones, 166 
Ky. 817, 179 SW 851; Cumberland R. 
Co. v. Walton, 166 Ky. 371, 179 SW 
245; Willis v. Louisville, ete., R. Co., 
164 Ky. 124, 175 SW 18; Louisville, 
etc., R. Co. v. Weiser, 164 Ky. 23, 174 
; Curd v. Cincinnati, ete., R. 
Co., 163 Ky. 104, 173 SW 3385, AnnCas 
1916E 614; Welch y. Louisville, etc., 
R. Co., 163 Ky. 100, 173 SW 338; Lou- 
isville, etc., R. Co. v. Davis, 162 Ky. 
572, 172 SW 966; Helton v. Chesa- 
peake, etc., R. Co., 157 Ky. 380, 163 
SW 224; Thompson y. Illinois Cent. 
R..-Co., 154- Ky. 1820;' 159. SW ..587; 
Reynolds v. Cincinnati, ete., R. Co., 
148 Ky. 252, 146 SW 416; Adkins y. 
Big Sandy, etc., R. Co., 147 Ky. 30, 143 
SW. 764;- Louisville, ete., R. Co. v. 
Lyons, 146 Ky. 603, 143 SW 31; Sub- 
lett v. Chesapeake, etc., R. Co., 146 
Ky. 530, 142 SW 1060; Southern R. 
Co. in Kentucky v. Sanders, 145 Ky. 
679, 141 SW 77; Covington, etc., El. 
R., ete., Co. v. Marsh, 141 Ky. 37, 132 
SW 147; Rager v. Louisville, etc., R. 
Co., 137 Ky. 811, 127 SW 155; Creager 
v. Illinois Cent. R. Co., 134 Ky. 543, 
121 SW 458; Johnson vy. Louisville, 
etc., R. Co., (Ky.) 118 SW 383; Mil- 
ler v. Illinois Cent. R. Co., (Ky.) 118 
SW 348; Cincinnati, ete, R. Co. vy. 
Harls, (Ky.) 113 SW 854; Burton v. 
Cincinnati, ete., R. Co., (Ky.) 113 SW 


442; Cumming vy. Illinois Cent. R. 
Co., 110 SW 809, 33 KyL 584; Starett 
v. Chesapeake, etc., R. Co., 110 SW 


282, 33 Kyl 309; Nashville, ete. Ry. 
Co, v. Bean, 110 SW 328, 33 KyL 303; 
Dilinois Cent. R. Co. v. Tyson, 108 SW 
863, 32 KyL 1390; Rader v, Louisville, 
ete., R. Co., 126 Ky. 722, 104 SW 774, 
31 Kyl 1105; Adams vy. Louisville, 
etc., R. Co., 104 SW 3868, 31 KyL 987: 
Chesapeake, etc., R. Co., v. Nipp, 125 


Ky. 49, 100 SW 246, 30 Kyl 1131; Il- . 


linois Cent. R. Co. v. Murphy, 123 Ky. 
787, 97 SW 729, 30 KyL 93, 11 LRANS 
352; Prince v. Illinois Cent. R. Co., 
99 SW 293, 30 KyL 469; Hoback v. 
Louisville, ete., R. Co., 99 SW 241, 30 
Kyl 476; Beiser v. Chesapeake, etce., 
R. Co., 92 SW 928, 29 KyL 249; Lou- 
isville, etc., R. Co. v. Redmon, 122 Ky. 
385, 91 SW_ 722, 28 KyL 1293; Louis- 
ville, etc., R. Co. v. Jolley, 90 SW S77, 
28 KyL 989; Glenn v. Louisville, ete., 
R. Co., 90 SW 975, 28 Kyl 949; Smith 
v. Illinois Cent. R. Co., 90 SW 254, 28 
KyL 723; Louisville, ete, R. Co. yv. 
Hathaway, 121 Ky. 666, 89 SW 724, 
28 Kyl 628, 26 LRANS 498; Yates v. 
Illinois Cent. R. Co., 89 SW 161, 28 
KyL 75; Flint y. Illinois Cent. R. Co., 
88 SW 1055, 28 Kyl 1; Hulsey vy. 
Louisville, ete., R. Co., 87 SW 302, 27 
KyL 969; Manning v. Illinois Gent. R. 
Co., 84 SW_565, 27 Kyl 142; Mays- 
ville, etc, R. Co. v. McCabe, 82 Sw 
233, 26 Kyl 532; Kendall v. Louis- 
ville, ete., R. Co, 78 SW 376, 25 Kyl 
793; Wilmuth y, Illinois Cent. R. Go., 
16. SW 193,25 Kyl. 671:. Davis. vy; 
Chesapeake, etc., R. Co., 116 Ky. 144, 
75 SW 275, 25 KyL 342 [op 70 Sw 
857, 24 KyL 1125 withdrawn]; Dugan 


OO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.- 
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tives continues until all danger of collision is past ;°* 
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and such a duty extends to persons seen upon or near 


v. Chesapeake, etc., R. Co., 72 SW 291, 
24 KyL 1754; Dilas v. Chesapeake, 
etc, KR. Co, Tl SW. 492,.24 Kyl 1347; 
Vanarsdall v. Louisville, etc., R. Co., 
65 SW 858, 23 KyL 1666; Louisville, 
etc., R.“Co. v. Hocker, 111 Ky. 707, 64 
SW 6388, 65 SW 119, 23 KyL 982, 1274; 
Louisville, ete., R. Co. v. Chism, 47 
SW 251, 20 Kyl 584; Chesapeake, 
etc., R. Co. v. Perkins, 47 SW 259, 20 
KyL 608; Louisville, ete.,:R. Co. v. 
Vittitoe, 41 SW 269, 19 KyL 612; Em- 
bry v. Louisville, ete., R. Co., 36 SW 
1123, 18 KyL 434; Eastern Kentucky 
R. Co. v. Powell, 33 SW 629, 17 KyL 
1051; Gherkins vy. Louisville, etc., R. 
Co., 30 SW 651, 17 Kyl 201; Brown 
v. Louisville, etc., R. Co.,.97 Ky. 228, 
30 SW 639, 17 KyL 145; Louisville, 
etc., R. Co. v. Coleman, 86 Ky. 556, 6 
SW 438, 8 SW 875, 10 Kyl 81; Ken- 
tucky Cent. R. Co. v. Gastineau, 83 
Ky. 1193; Louisville, etc. R. Co. v. 
Howard, 82 Ky. 212. 


La.—Brooks yv. Texas, etc., R. Co., 
141 La. 809, 75 S 731; Spizale v. Loui- 
siana R., etc., Co., 128 La. 187, 54 S 
714. 


Md.—State vy. Baltimore, ete, R. 
Co., 144 Md. 571, 125 A 393; Carr v. 
Baltimore United R., etc., Co., 135 Md. 
307, 108 A 872; Baltimore, etc., R. Co. 
v. State, 114 Md. 536, 80 A170; North- 
ern Cent. R. Co. v. State, 29 Md. 420, 
96 AmD 545. 


Mich.—Broadbeck v. Detroit, etc., 
R. Co.,.195 Mich. 446, 161 NW 889; 
Bouwmeester v. Grand Rapids, etc., R. 
Co., 67 Mich. 87, 34 NW 414. . 


Minn.—Hepfel v. St. Paul, etc., R. 
Co., 49 Minn. 263, 51 NW_1049; Stud- 


.ley v. St. Paul, etc., R. Co., 48 Minn. 


249, 51 NW 115. 


Miss.—Illinois Cent. R. Co. v, Mann, 
137 Miss. 819, 102 S 853; Mobile, etc., 
R. Co. y. Robinson, 132 Miss. 841, 96 
S 749; Yazoo, etc., R. Co. v. Smith, 
111 Miss. 471, 71 S 752; Alabama 
Great Southern R. Co. v. Daniell, 108 
Miss. 358, 66 S 730; New Orleans, etc., 
R. Co. v. Harrison, 105 Miss. 18, 61S 
655; Southern R. Co, v. Pittman, 97 
Miss. 416, 52 S 207; Christian v. I[lli- 
nois Cent. R. Co., 71 Miss. 237, 15 S 71; 
Mobile, etc., R. Co. v. Watly, 69 Miss. 
145,13 S 825. 


Mo.—State v. Trimble, 260 SW 1000 
[quashing certiorari sub nom. Koontz 
yv. Wabash R. Co., (A.) 253 SW 413]; 
Rice v. Jefferson City Bridge, etc., 
Co., 216 SW 746; Hamilton v. Kan- 
sas City Southern R. Co., 250 Mo. 714, 
157 SW 622; Dutcher v. Wabash R. 
Co., 241 Mo. 137, 145 SW 63; Cotner 
v. St. Louis, etc., R..Co., 220 Mo. 284, 
119 SW 610; Holland v. Missouri Pac. 
R. Co., 210 Mo. 338, 109 Sw 19; Frye 
vy. St. Louis, ete., R. Co., 200 Mo. 3877, 
98 SW 566, 8 LRANS 1069; Reyburn 
vy. Missouri Pac. R. Co., 187 Mo. 565, 
86 SW 174; Reardon v. Missouri Pac. 
R. Co., 114 Mo. 384, 21 SW 731; Bark- 
er v. Hannibal, etc., R. Co., 98 Mo. 50, 


11 SW 254; Rine v. Chicago, etc., RR: 
‘(Co., 88 Mo. 392; Isabel v. Hannibal, 
ete., R. Co., 60 Mo. 475; Conley v. 


Chicago, etc., R. Co., (A.) 284 SW 180; 
Armstrong v. Denver, ete., R. Co., 195 
Mo. A. 83, 190 SW 944; Friemoth v. 
Kansas City, etc., R’ Co., CA.) 180 
SW 1063; Wells v. Lusk, 188 Mo. A. 
63, 173 SW 1750; Butler v. Chicago, 
ete, R. Co., 155 Mo. A. 287, 136 SW 
729: Smith v. Wabash R..Co., 129 Mo, 
A. 418, 107 SW 22; Burde v. Chicago, 
ete. R. Co., 128 Mo. A. 629, 100 SW 
509: Mathews v. Chicago, etc., R. Co., 
63 Mo. A. 569. 


Mont.—Stricklin v. Chicago, etc., 
R. Co., 59 Mont. 367, 197: P -839; ‘ Mc- 
Intyre v. Northern Pac. R. Co., 58 


Mont, 256, 191 P 1065; Dahmer v. 
Northern Pac. R. Co., 48 Mont. 152, 
136 P 1059, 142 P 209; Egan v. Mon- 


Here, Cent. R, Co., 24 Mont. 569, 63 P 


Nebr.—Langenfeld v. Union Pac. 
R. Co., 85 Nebr. 527, 123 NW 1086; 
Omaha, ete., R. Co. v. Cook, 42 Nebr. 
577, 60 NW 899;. Chicago, etc., R. 
Co. v. Wilgus, 40 Nebr. 660, 58 NW 
1125, Chicago, etc, R. Co. v. Wy- 
more, 40 Nebr. 645, 58 NW 1120. 


N. H.—Brown v. Boston, etc., R. 
Co., 78 N. H. 568, 64 A 194, 


N. Y.—Demand v. New York Cent., 
ete., R.-Co., 198 N. ¥. 102, 91 NED 259 
[rearg den 198 N. Y. 596 mem, 92 NE 
1083 mem]; New York, ete., R. Co. v. 
Atlantic Refining Co., 129 N. Y. 597, 
29 NE 829; Feldman vy. New York 
Cent., .ete., ‘R.. Co., 142. App., Div. 339; 
127 NYS 390 [aff 205 N. Y. 553 mem, 
98 NE 1102 mem]; Remer vy. Long Is- 
land R. Co., 48 Hun 352, 1 NYS 124 
[aff 113 N. Y. 669 mem, 21 NE 1116 
mem]; German vy. Suburban Rapid- 
Transit Co., 13 NYS 897 [aff 128 N. 
Y. 681 mem, 29 NE 149 mem]. 


N. C.—Brown y. North Carolina R. 
Co., 172 N. ©. 604, 90 SE 783; Tread- 
well vy. Atlantic Coast Line R. Co., 
169 N. C. 694, 86 SE 617. 


Oh.—Erie sR. Co. v. McCormick, 69 
Oh. St. 45, 68 NE 571; Carter v. Erie 
R,. Co., 14 Oh. Cir. Ct. N.S. 108; Cleve- 
land, ete...) R)iColv.. Stein; 1 Oh. ‘Cir, 
Ct. N= S: 65, 24 On. Cir. Ct. 6437 Cleve- 
land, etec., R. Co. v. Gahan, 1 Oh. Cir. 
Ct N.S. 205; 24° Oh: Cir; Ct; 277 [dist 
Lake Shore, ete., R. Co. v. Orvis, 12 
Oh. Cir. Ct. 710, 4 Oh. Cir. Dec. 452]. 


Okl.—Chicago, etc., R. Co. v. Pedi- 
go, 123 Okl. 213, 252 P 1095; Chicago, 
ete., R. Co. v. Owens, 78 Okl. 114, 189 
P 171; Lusk v. Haley, 75 Okl. 206, 
181 P 727; Atchison, ete., R. Co. v. 
Miles, 69 Okl. 138, 170 P 896; Chica- 
go, etc., R. Co. v.. Austin, 63.Okl. 169, 
163 P 517, LRA1917D 666; St. Louis, 
etc., R. Co. vy. Hodge, 53 Okl. 427, 157 
P 60; Gulf, etc., R. Co. v. Dees, 44 
Okl. 118, 143 P 852, LRA1918E 396. 


Or.—Ward v. Southern Pac. Co., 
25 Or, 433, 36 P 166, 23 LRA 715, 


Pa.—Gray v. Pennsylvania R. Co., 
293 Pa. 28, 141 A 621; Kelly v. Phila- 
delphia, ete., R. Co., 30 LegInt 140. 


Tenn.—East Tennessee, etc., R. Co. 
v. Fain, 12 Lea 35. 


Tex.—Houston, etc., R. Co. v. Finn, 
LOA" Wes 511. 1:09) SW; 928. San “An- 
tonio R, Co. v. MeGill, (Civ. A.) 222 
SW 699; San Antonio, etc., R. Co. v. 
McGill, (Civ. A.) 202 SW_ 338; Inter- 
national, etc., R. Co. v. Logan, (Civ. 
A.) 184 SW 301; Ft. Worth, etc., R. 
Co. v..Wininger, (Civ. A.) 151 SW 
Doone ate WWIOTth, V etG.,, Es. Ow iye 
Broomhead, (Civ. A.) 140 SW 820; 
St. Louis Southwestern R. Co. v. Mc- 
Cauley, (Civ. A.) 134 SW 798; Texas 
Midland R. Co. v. Byrd, (Civ. A.) 110 
SW 199 [rev on other grounds 102 
Tex, 263, 115 SW 1163, 20 LRANS 
429, 20 AnnCas 137]; Houston, etce., 
Ri Co. v.. Finn, (Civ. A:)<107 Sw 94 
[aff 101 Tex. 511, 109 SW 918]; Mis- 
souri, etc., R. Co. v. Mitcham, 57 Tex. 
Civ. A. 134, 121 SW 871; Houston, 
etc., R. Co. v. Ramsey, 43 Tex. Civ. A. 
603, 97 SW _ 1067; International, etc., 
RCo. v, Woodward, 26 Tex.’ Civ. “A 
389, 68 SW 1051;. Houston, ete, R. 
Co. v. Harvin, (Civ. A.) 54 SW 629. 


Utah.—Palmer.v. Oregon Short 
Line R. Co., 34 Utah 466,98 P 689, 16 
AnnCas 229; Hern v. Southern Pac, 
Go,, 29 Wtah 127, 81--P902, 


Vt.—La Mountain v. Rutland R. 
Co., 93 Vt..21, 106 A527. 


Va.—Gunter y. Southern R. Co., 125 
Va. 565, 101 SE 885; Kabler v. South- 
ern R. Co.,.121 Va."'90, 92. SE 805; 
Southern R. Co. v. Bailey, 110 Va. 
833, 67 SE 365, 27 LRANS 379; South- 
ern. R. Co v. Bailey, 110 Va. 833, 67 
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the tracks on any portion of the railroad,®* inelud- 


SE 365, 27 LRANS 379; 
R. Co, v. Sollenberger, 110 Va. 606, 
66 SE 726, 857; Norfolk, etc., R. Co. 
vy. Dean, 107 °Va. 505, 59 SH 389; 
Chesapeake, ete., R. Co. v. Farrow, 
106 Va. 187, 55 SE 569, 10 AnnCas 12; 
Seaboard, ete., R. Co. v. Vaughan, 104 
Va. 1138, 51 SE 452; Humphreys v. 
Valley R. Co., 100 Va. 749, 42 SE 882. 
See Harrison vy. Atlantic Coast Line 
R. Co., 168 N. C. 382, 84 SH 519 (ap- 
plying Virginia law). 

Wash.—Schommers v. Great North- 
ern R. Co., 102 Wash. 206, 172 P 848, 
LRA1918F 1012. 


W. Va.—Cheek vy. Director Gen. of 
Railroads, 87 W. Va. 321, 104 SE 618; 
Robertson vy. Coal, ete., R. Co., 87 W. 
Va. 106, 104 SE 615; Stuck vy. Ka- 
te etc., R. Co., 76 W. Va. 4538, 86 


Wis.—Sorenson v. Chicago, etc., R. 
Co., 192 Wis. 231, 212 NW 273, 522. 


Can.—Canadian Pac. R. Co. v. Hin- 
rich, 48 Can. S. .C: 657,, 15): DomLR 
472 [app dism 18 B. C. 518]. 


Man.—De Vries v. Canadian Pac. 
R. Co., 26 Man. 156, 162 [quot Cyc 
per Cameron, J.]. 


“Of course, the railroad company is 
usually not under duty to maintain a 
lookout for persons on the track un- 
less they have a right to be upon the 
track. All persons are aware of the 
fact that a railroad track is an im- 
proper place to walk as a walkway, 
and the railroad has a right to the — 
use of its tracks. Nevertheless, -if 
a person is upon the track and in a 
position of peril, and his position is 
seen and his peril understood, tak- 
ing all the circumstances of the case 
into consideration the duty arises to 
prevent the injury if it can’ be rea- 
sonably done.” Yazoo, ete., R. Co. 
v. Lee, 148 Miss. 809, 821, 114 S 866. 


[a] Reason for rule.-—‘‘The doc- 
trine rests upon the broad and high 
ground that the life of the intestate, 
although he was a trespasser and 
negligent, should not be at the mercy 
of the appellee after his danger was 
discovered; but it should use all rea- 
sonable means at its command to 
save his life. Such is the regard of 
human law—the dictate of a noble 
humanity—for the life of a human 
being.” -Louisville, ete. R. Co. v. 
Coleman, 86 Ky. 556, 562, 6 SW 438, 
8 SW 875, 10 KyL 81. 


“{b] No delay permitted.—Train- 
men must act to avoid injury to one 
seen on the tracks as soon as they 
appreciate, or ought to appreciate, 
his peril, not when he discovers his 
own peril and seeks’ safety. La 
Mountain vy. Rutland R. Co., 98 Vt. 
21,) 106A, 517s 


{[c] Speed of train immaterial.— 
Louisville, ete., R. Co. v. Hunt, 142 
Ky. 778, 1385 SW 288. 


{d] Instruction requiring the jury 
to find that the crew in charge of de- 
fendant’s engine and cars saw, or in 
the exercise of ordinary care could 
have seen, that plaintiff was obliv- 
ious to her danger, was not erro- 
neous because imposing a duty upon 
the fireman of the engine, since the 
liability of the railroad was not lim- 
ited to negligence of the engineer 
alone. Koontz vy. Wabash R. Co., 
(Mo. A.) 253 SW 413 [certiorari 
quashed sub nom. State vy. Trimble, 
(Mo.) 260 SW 1000]. 


Last clear chance doctrine see in- 


Norfolk, ete., 


fra § 2239. See also Negligence §§ 
539-545. 

63. Missouri, _ etce., 13% Co. Vv. 
Mitcham, (67% )Tex. Civ. A. 1134, "12% 
SW 871. 

64. See cases infra this section. 
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ing the switch yards®® and bridges or trestles.°° 
railroad does not owe a duty to a pedestrian upon 
its tracks to use any certain track.®* 
tives must not allow the engine unnecessarily to make 
noise®® or become so enveloped in smoke and steam 
that it presents an unusual appearance,°® since such 
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Train opera- 


a spectacle might frighten the horses of travelers 


65. See cases infra this note. 


[a] Constant use of yards as pas- 
sageway from one side of the track 
to the other is sufficient to charge the 
railroad with notice thereof and to 
impose upon its employees the duty 
to use ordinary care to prevent in- 
jury to persons so using the yards. 
Ft. Worth, etc., R. Co. v. Wininger, 
(Tex. Civ. A.) 151 SW 586. 


[b] Person seen while switching. 
—(1) Where a person was crossing 
the railroad yard and tracks by a 
pathway long used by the public, and 
the train crew engaged in switching 
in the yard saw him, the railroad 
and its employees were bound to use 
reasonable care to avoid injury to 
him. Chicago, ete., R. Co. v. Austin, 
Cate OI 169.1163). oT eA OTD 
666. (2) Railroad employees in 
charge of a train standing in a rail- 
road yard, and cars moving therein, 
were chargeable with the duty of us- 
ing ordinary care to avoid injuring 
licensees, of whose presence they 
were aware. Ft. Worth, etc., R. Co. 
v. Wininger, (Tex. Civ. A.) 151 SW 


. 


[ec] Train blocking crossing.— 
Where a conductor saw a child and 
its father walking along the right of 
way near his train and knew a public 
crossing near there was blocked, he 
was charged with the knowledge that 
they might attempt to cross at the 
first opening between the cars, and 
he should have kept a lookout in that 
direction before giving a signal to 
move. >t; Worth, ete, .R.. Co.  v. 
Wininger, (Tex. Civ. A.) 151 SW 586. 


[d] Kicking off cars.— Where, 
with knowledge of a person’s pres- 
ence in the yards and that he was 
about to pass the train, four cars 
were kicked off without a warning 
signal, such action being likely to 
result in death or serious injury, the 
act of the railroad employees is said 
to be gross negligence. Chicago, 
ete., R. Co. v. Austin, 63 Okl. 169, 163 
P 517, LRA1917D 666. 


{e] Sudden starting of train.— 
(1) Where a trespasser is injured 
while attempting to pass between the 
ears of a train, by reason of the sud- 
den starting of the train, the railroad 
is liable if its employees saw and 
knew the danger of his position in 
time to avoid injury to him by the ex- 
ercise of reasonable care. Interna- 
tional, ete.,, R.. Co. ‘v., Tabor, 12. Tex. 
Civ. A. 283, 33 SW 894. (2) Where 
plaintiff was injured while standing 
between two cars by the sudden 
movement of the train, the mere fact 
that one of defendant’s servants in 
charge of the train crew saw him 
erossing the tracks and standing near 
or at the cars was insufficient to 
charge defendant with knowledge 
that plaintiff was in a place of dan- 


ger. Hocker v. Louisville, ete. R. 
Co., 96 SW 526, 29 KyL 842. 
[f] Person between moving train 


and some box cars on another track 
with nearly six feet between the 
tracks and three feet space between 
the cars is not in such a position of 
danger as to make the railroad neg- 
ligent in starting and moving its 
train, although’ such person is in 
sight of the railroad employees at 
the time. Barkley v. Missouri Pac. 
R. Co., 96 Mo. 367, 9 SW 793. 


[g] That fireman saw plaintiff 
approaching a train which was being 
made up in a switch yard is not such 
knowledge that plaintiff would at- 
tempt to go between the cars of the 
train, so as to require the exercise of 
care in moving the same. Rodriguez 
v. International, etce., R. Co., 27 Tex. 
Civ. A. 325, 64 SW 1005. 

[h] Backing upon pedestrian.— 
It is culpable negligence for an en- 
gineer, after having seen plaintiff in 
a dangerous position on the track, to 
back down upon him without looking 
again to see if he is out of the way. 
German v. Suburban Rapid-Transit 
Cor, °13. NYS (897) [atl 123) IN. WY. 6S. 
mem, 29 NE 149 mem]. 


66. Iowa.—Purcell v. Chicago, etc., 
R. Co., 109 Iowa 628, 80 NW 682, 77 
AmSR 557. 


Ky.—Ratcliffe v. Se ea etc., 
R. Co., 184 Ky. 94, 211 SW 42 


N. Y.—Capitula v. New eS 

A : , 200 App. Div. 247, 192 
NYS 745; Feldman v. New York, etc., 
= £42 App. Div. 339, 127°NY¥S 
390 [aff 205 N. Y. 553 mem, 98 NE 
1102 mem]; White v. New York 
Cent., etc., R. Cox ah NYS 6. 


Okl.—Atchison, ° R. 
Miles, 69 Okl. 138, TO P 896. 


Tex.—Texas Midland R. Co. vv. 
Byrd, (Civ. A.) 110 SW 199 [rev on 
other grounds 102 Tex. 263, 115 SW 
1163, 20 LRANS 429, 20 AnnCas 1387]. 


[a] Asking pedestrian on trestle 
to ride.-—Where a man walking on a 
trestle, seeing a train approaching, 
stood out on a girder, and the en- 
gineer stopped and invited him to 
ride in the cab, and while attempting 
to do so the man was thrown off and 
killed by a sudden movement of the 
train caused by a flying switch, there 
was no recovery. Rosenthal v. New 
York, ete., R. Co., 112 App. Div. 431, 
98 NYS 476. 


b] Person trying to save self.— 
That those in charge of a train saw 
a trespasser on a bridge, trying to 
protect himself, would not make the 
railroad liable for his death, unless 
they failed to use ordinary care to 
avoid injuring him after they dis- 
covered his peril. Ratcliffe v. Chesa- 
peake;,ete., "Ri Col, ahs 4 Ky. 94 2d 
SW 420. 


[ec] Speculation by railroad em- 
ployee, as to whether a trespasser 
on a bridge would jump or lie down 
on the ties or in some other manner 
get out of his perilous position, can- 
not be permitted. Purcell v. Chica- 
go, etc., R. Co., 109 Iowa 628, 80 NW 
682, 77 AmSR 557, 


Co. 


67. Boulden v. Louisville, ete., R. 
Co., (Ky.) 112 SW 936 
[a] Defective awiten misdirects 


train.— Where the train is scheduled 
through but because of a defective 
switch it runs at high speed onto a 
siding traveled by the public, there 
was no occasion for stopping before 
passing the switch although a per- 
son was seen on the sidetrack. Tal- 
ley v. Southern’ ‘R.e-Coj TGs. “N.C; 
567, 80 SH 44. 


68. St. Louis Southwestern R. Co. 
aa hata (Tex. Civ. A.) 184 SW 
798. 

69. St. Louis Southwestern 
Co. v. McCauley, supra. 


R. 
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upon roads on the right of way.7° 


Degree of care. 
ered in a position of peril on railroad premises on 
or near railroad tracks,’+ the railroad operatives must 
use all reasonable means at their command to avert 
the accident’? consistent with their higher duty to 


Where a person has been discoy- 


70. St. Louis Southwestern R. Co. 
v. McCauley, supra. 


Frightening animals at other 
places see supra §§ 1462, 1841-1845; 
and infra §§ 2169, 2300. 


71. See supra this section. 


72. U. S.—McCarthy v. New York, 
ete., R. .Co.,>240 ~Fed. 602, 153 CCA 
406; Louisville, ete., R. Co, v. Mor- 
lay, 86 Fed. 240, 30 CCA 6. 


Ala.—Brown y. Central of Georgia 
RR. .Co., 197 Ata. 71) 725 3665" bous- 
ville, ete, R. Co... v7 Younes, 153 Ala. 
232, 45 S 238, 16 LRANS 301. 


Ga.—Payne v. Hayes, 25 Ga. A. 730, 
104 SE 917. 


Ky.—Hines v. Taylor, 192 Ky. 298, 
233 SW 716; Willis v. Louisville, etce., 
R. Co., 164 Ky. 124, 175 SW 18; Flint 
v. Illinois Cent. R. Co., 88 SW 1055, 
28 KyL 1. 


Mo.—Mathews v. Chicago, etc., R. 
Co., 638 Mo. A. 569. 

Nebr.—Omaha, ete., R. Co. v. Cook, 
42 Nebr. 577, 60 NW 899. 


N. C.—Brown v. North Carolina R. 
Co., 172 N. C. 604, 90 SE 783 


Tex.—San Antonio, etc., R. Co. v. 
McGill, (Civ. A.) 202 SW 338; Texas, 
etc., R. Co. v. Gullett, (Civ. A.) 134 


SW 262, (Civ. A.) 145 SW 277; Mis- 
souri, etc., R. Co. v. Mitcham, 57 Tex. , 
Civ. A. 184, 121 SW 871; Texas, etce., 
RieCos VeoCrawford,., 54° Tex. Cin, = 
1965) ELT Sw 293): ‘Houston, ete, IR. 
Co. Vv. Finn (Cive ADL Lot Sw 94 Taft 
101 Tex. 511, 109 SW 918]; Maxfield 
v. Texas, ete., R. Co., 54 Tex, Civ. A. 
519, 117 SW 483; San Antonio, etc., 


R. Co. v. Hodges, 54 Tex. Civ. 
364, 118 SW 767; International, etc., 
R., Co. v. Munn, 46 ‘Tex, Civse A. 276, 


102 SW 442; St. Louis Southwestern 
R. Co. v. Bishop, 14 Tex. Civ. A. 504, 
37 SW 764; International, etc., R. Co, 
v. Ploeger, (Tex. Civ. A.) 93 SW 226, 
96 SW 56. But see Texas, etc., R. Co. 
Vo MeCarty,,. (Civ.0 A.) 85-]SWim6e ts 
(holding that an instruction that the 
failure to use all the means in its 
power to prevent the injury is negli- 
gence is erroneous). 


Vt.—La Mountain y. Rutland R, 
Co, 598: Vit. 21, 2LOG 2A Tah T. 


Va.—Kabler v. Southern R. Co., 
121 Va. 90, 92 SE 815; Southern R. 
Cony. Bailey, 110 Va. 833, 67 SE 365, 
27 LRANS 379; Norfolk, ete., R. Co. 
Vy oolenberser, 110 Va. 606, 66 SH 


[a] It is reckless negligence to 
omit to use the means at hand to pre- 
vent an accident, when a prompt re- 
sort thereto might have prevented it, 
without endangering the train. 
Frazer v. South Alabama, etc., R. Co., 
81 Ala. 185, 1 S 85, 60 AmR 145. 


[b] Use of all means only ordi- 
nary care.—An instruction that de- 
fendant railway company owed de- 
ceased no duty, except to exercise 
ordinary care in the use of all means 
within its power, consistent with the 
safety of the train and the people 
thereon, to avoid injuring deceased 
after his peril was discovered, is not 
erroneous as requiring the trainmen 
to exercise more than ordinary care. 
San Antonio, etc., R. Co. v. McGill, 
(Tex, Civ. A.) 222 SW 699. 


[ec] Directed verdict.—There 
should be a directed verdict for the 


ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the passengers ;7° and it has generally been said that 
a railroad operative must exercise ordinary care, that 
is, such care as a reasonably prudent man would ex- 
ercise under like conditions,** considering the time 
given to act and all the circumstances of the situa- 


company where the evidence is un- 
contradicted that the engineer made 
every effort to stop after the ee G 
ery of the peril. Louisville, etc., 


Co, v. Weiser, 164 Ky. 23, 174 sw 
734. ; 

73. See cases supra note 72. 

74 U. S.—Texas, etc., R. Co. v. 


Harby, 94 Fed. 303, 36 CCA 353. 

Ala.—Brown v. Central of Georgia 
R..Co., 197 Ala. 71, 72 S 366; Louis- 
ville, ete R. Co. v. Holland, 173 Ala. 
€75, 55 S 1001. 


Ark.—Chicago, ete, R. Co. v. Gunn, 


112 Ark. 401, 166 SW 568, AnnCas 
1916E 648. 

Cal.—Esrey v. Southern Pac. R. 
Gos 103) Cal. 541, 3% PB 500. 


Colo.—Kansas Pac. R. Co. v. Cran- 


mer, 4 Colo. 524 

Conn.—Nolan vy. New York, 
R. Co., 53 Conn, 461, 4 A 106. 

Ga.—Tice vy. Central of Georgia R. 
Co., 25 Ga, A, 346, 103 SH 262. 

Ill.— Morgan v. New York Cent. R. 
Co., 327 Ill. 339, 158 NE 724. 

Ind.—Ferguson v. Cleveland, etc., 
R. Co., 70 Ind. A. 543, 122 NE 14, 123 
NE 177. 


Iowa.—Dufree v. wetes Os, 
155 Iowa 544, 186 NW 695 


ete., 


Ky.—-Louisville, ete., Co 
Dooley, 220 Ky. 67, boa ‘Sw "810: 
Louisville, ete., R. Co. v. Jolly, 90 


SW 977, 28 KyL 989. 


La.—Woods v. Longville Lumber 
Co., 141 La. 267, 74 S 990. 


Md.—Northern Cent. R. Co. v. 
State, 29 Md. 420, 96 AmD 545. 


Mich.—Broadbeck v. Detroit, etc., 
R. Co., 195 Mich. 446, 161 NW 889. 


Miss.—Christian v. Illinois Cent. 
Re Co.,-71 Miss. 237, 15 S 71. 


Mo.—Woods v. Wabash R. Co., 
Mo. 229, 86 SW 1082. 


Nebr.—Meyer v. Midland Pac. R. 
Co., 2 Nebr. 319. 


N. Y.—Stewart v. Long Island R. 
Co., 54 App. Div. 623, 66 NYS 436 [aff 
166 N. Y. 604 mem, 59 NE 1130 mem]. 


N. C.—Little v. Carolina Cent. R. 
Cor 119 Ns Cli, 26. SH106. 


Oh.—Carter v. Erie R. Co., 14 Oh. 
Cirmets Ne (S708: 


Okl.—Chicago, ete., R. Co. v. Pedi- 
go, 123 Okl. 213, 252 P 1095. 


Pa.—Kelly v. Philadelphia, etc., R. 
Co., 30 LegInt 140. 


Tex.—San Antonio, ete., R. Co 
Hodges, 102 Tex. 524, 120 SW 348 
{writ of error den 54 Tex. Civ. A. 364, 
118 SW 767]; International, etc., R. 
Co. v. McDonald, 75 Tex. 41, 12 SW 
860; St. Louis Southwestern R. Co. 
v. McCauley, (Civ. A.) 134 SW 798. 


Vt.—La Mountain v. Rutland R. 
Go7 93 Vt. 211068 Al 5 7. 


Va.—wNorfolk, ete., R. Co. v. Sollen- 
berger, 110 Va. 606, 66 SE 726, 857. 


W. Va.—Stuck vy. Kanawha, etc., 
RS Co.; 76 W. Va. 453,86 SH 13. 


“The law recognizes that locomo- 
tive engineers are human beings, ‘and 
it does not exact of them that their 
brains and muscles shall act instan- 
taneously in an emergency, The rail- 
road company’s responsibility de- 
pends not upon whether the engineer 
did all that might possibly have been 
done to avoid the accident, but upon 
whether he used the appliances at 
his command with the promptness 
expected of a prudent and skillful 
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conditions.*? 


Wo 


man in that situation.’ ods 
141 La. 267, 


Longville Lumber Co., 
271, 74 S 990. 


[a] Acting on best judgment.— 
Where the engineer, seeing a tres- 
passer on the bridge, acted promptly 
and in accordance with his best judg- 
ment to avert the accident by sound- 
ing the whistle and applying the 
brakes, the railroad is not liable for 
the person’s death, Capitula v. New 
York Cent. R. Co., 2138 App. Div. 526, 
210 NYS 651 [aff 241 N, Y. 614 mem, 
150 NE 577 mem]. : 


[b] Only reasonable apvrehension 
required.—An engineer is not required 
to provide against what he has no 
reasonable ground to anticipate, but 
his obligation is to take proper pre- 
cautions to guard against what is 
the usual or justly expected conse- 
quence of one’s act, and not against 
unexpected, unusual, and extraordi- 
nary results. Little v. Carolina Cent. 
R. Co., 118 N. C_1072, 24.SH 514. 


[ce] “Prudent man” is only stand- 
ard.—Although an engineer, after 
seeing a person asleep on the tracks, 
did everything in his power to avoid 
the injury, that would not exculpate 
the railroad, unless his efforts were 
such as prudent and skillful men in 
his station would have made. Louis- 
ville, ete., R. Co. v. Holland, 173 Ala. 
675, 55 S 1001. 


[da] Standard of competent en- 
gineer.— When it is said that an en- 
gineer must use ordinary care with 
the means ‘he has at hand, this im- 
plies such care as a competent en- 
gineer would exercise, and the doing 
of such things as a capable engineer 
would do. Louisville, etc., R. Co. v 
Perry, 173 Ky. 213, 190 SW 1064. 


[e] Standard for fireman.—Where 
the fireman had control of a locomo- 
tive, it was held that the exercise of 
ordinary care on his part meant such 
care aS a competent ee would 
exercise. Louisville, etc., Cowie 
Perry, 173 Ky. 213, 190 gw 1064. 


{f] Acts in emergency.—If the 
engineer or other employee uses such 
means as in his judgment are, in the 
emergency, most advisable to pre- 
vent an accident, he is not chargeable 
with negligence although he failed to 
use other means which were at hand 
provided he is competent and experi- 
enced in his business, and this rule 
applies where he applied the air 
brakes but did not attempt to reverse 
the engine. Bell v. Hannibal, etc., R. 
Co., 72 Mo. 50. 


[g] Boy caught in bridge.—Where 
plaintiff’s son was a trespasser on the 
right of way and was run over by a 
train while crossing the bridge, the 
engineer gave the customary warn- 
ings, which were not heard by the 
boy, and applied the brakes, and the 
boy would not have been injured had 
he not lost time by slipping between 
two crossties, the railroad. was held 
not liable as the engineer did not have 
to calculate with absolute certainty. 
Sanders vy. Texas, etc., R. Co., 118 La. 
174, 42 S 764. 


[h] Defective equipment.—The 
railroad is not negligent if the en- 
gineer’s view of the tracks was ob- 
secured, or if its equipment was old 
and not of the best type for quick 
stoppage, or weak, or because of no 
sand furnished or path provided. 
Gapitula ws iNew York iCent?, R2 Co;, 
213 App. Diy. 526, 210 NYS 651 [aft 
241 N. Y. 614 mem, 150 NE 577 mem]. 


[i] Failure to use sand.—Where 
the engineer of a rapidly moving en- 


‘sponsible. 
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tion;75 and while it has been held. that the exercise 
of only ordinary care in such a situation is insuffi- 
cient,’® such a holding perhaps refers to the amount 
of diligence and caution to be exercised under such 
The failure to take the proper pre- 


gine shut off the steam and applied 
the air brakes on a sudden emer- 
gency, he is not negligent because he 
fails to use sand to stop the train. 
Norfolk, etc., R. Co. v. Sollenberger, 
110 Va. 606, 66 SH 726, 857. 


{ji] Release of brakes.—Where 
an engineer, acting on the reasonable 
belief that the person was safe, re- 
leased the brakes when but for such 
belief he would have stopped the 
train, such person cannot recover. 
Little v. Carolina Cent. R. Co., 118 
N. C. 1072, 24 SE 514. 


75. Payne v. Chambliss, 27 Ga. A. 
374, 108 SE 472; Johnson v. Louis- 
ville; cete.;° Ro. Co., ‘Gxy.) PISS We 383e 


Yazoo, etc., R. Co. v. Srhith, 
471,.71 S 752; 


111 Miss. 
Stuck v. Kanawha, etc., 
R.. Co, 716 We Va... 4535786 Sip as. 


[a] Reasonable time.—HEnginemen 
are under a duty to act reasonably 
and are not required to understand 
and act instantly in case :of emer- 
gency. Louisville, ete., R. Co. v. 
Dooley, 220 Ky. 67, 294 SW 810. 


[b] Amount of noise material.— 
In determining the care required of 
defendant’s engineer in avoiding in- 
jury to a trespasser discovered on 
the track, the noise made by a train 
passing on another track should be 
considered, Dutcher vy. Wabash R. 
Co,, 241° Mo. 13,7, 145 (SWe6s- 


[c] Persons in charge of a hand 
car are not held to the same degree 
of care in regard to a trespasser or 
pedestrian seen walking on the track 
as are persons in charge of a loco- 
motive. Wright v. Southern R. Co., 
132 N. C. 327, 438 SE 845. 


[d]| Where station agent is noti- 
fied that a trespasser, in a helpless 
condition, is on the track ahead of a 
train, his failure to notify the opera- 
tors of the train renders the company 


liable for the trespasser’s death. 
Glenn v. Louisville, ete., R. Co., 90 
SW 975, 28 KyL OF 


[e] Where by reason of night and 
curve in track the operators of a 
train could not see a trespasser on - 
the track until it was too late to pre- 
vent injury, the railroad is not re- 
Hoback vy. Louisville, ete., 
Rz Co,, 99) SW. 244,030 Kyl: 476. 


{f] Where two railroad lines in- 
tersect at a place where there is no 
other public way, each road owes the 
duty. Green y. South San Francisco, 
ete., Power Co., 181: Cal. $92,184 P 
669. And see cases infra note 77. 


76. Brown vy. Central of Georgia 
RieCo,, 197 Ala. Wl ei2u Ss 665 hexace 
ete., R. Co. v. Gullett, (Tex. Civ. A.) 
1384 SW 262; Texas, etc., R. Co. v. 
Crawford, 54 Tex. Civ. AST 'G5 rat 
SW, E937 


[a] Mules and wagon on track.— 
After a railroad agent discovered a 
mule-drawn wagon on the track, the 


; railroad owed the owner of the mules 


and the driver the duty to use all 
means and appliances known to pru- 
dent and_ skillful locomotive  en- 
gineers to avoid injury, a duty not 
satisfied by ordinary diligence. 
Brown v. Central of Georgia R. Co., 
197 Ala. 71, 72 S 366. 


77. See cases infra this note. 


“We think it proper to say that we 
agree that the duty of those 
operating an engine and discovering 
a person in peril in its path is to ex- 
ercise ordinary care, that is, such 
care as persons of ordinary prudence 
in their situation would use, to 
avoid injury. The difference in the 
expressions on the subject found in 
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caution need not have been willful or wanton.78 


Breach of any of above duties is negligence on the 
part of the railroad because of which it may be held 
liable for resulting injuries,’® but not if it exercises 
such care, although the accident is not thereby avoid- 


ed.8° 


the decisions is due to the fact that 
some of them state this legal stand- 
ard of duty while others describe the 
diligence to be employed to consti- 
tute such ordinary care—the per- 
formance of the duty. In situations 
of such imminent peril the care of 
an ordinarily prudent person consists 
of a very high degree of diligence to 
avert injury, and the decisions dis- 
cussing the question mean this rather 
than that more than ordinary care is 
exacted by law.’’ San Antonio, etc., 
R. Co. v. Hodges, 102 Tex. 524, 525, 
120 SW 848. 


“In a case-like this, it could not 
affect any substantial right of the 
railroad company for the court to 
instruct the jury that the ‘highest 
duty of care and diligence would be 
necessary, for the reason that such 
degree of diligence would amount to 
nothing more than ordinary care un- 
der such circumstances.’ Anderson 
v. Great Northern R. Co., 15 Ida. 513, 
528, 99° P91; 


[a] Pedestrian on bridge.—The 


servants in charge of a train are un- 


der obligation to use ordinary care 
to avoid injury to a licensee who is 
lawfully on a trestle; and ordinary 
care, under such circumstances, re- 
quires more diligence and caution 
than would be required where there 
is less probability of injury. Texas 
Midland R. Co. v. Byrd, (Civ. A.) 110 
Sw 199 [rev on other grounds 102 
Tex. 263, 115 SW 1163, 20 LRANS 
429, 20 AnnCas 137]. 


{b] Instruction on ordinary care. 
—A charge that the railroad opera- 
tives use ordinary care on discovery 
of a person on the tracks in peril was 
held erroneous, and it was said to be 
their duty to use every means within 
their power consistent with the safe- 
ty of the train to avoid injury. Max- 
field v. Texas, etc., . Co, 64 Tex. 
Civ. 2A 539, 117 SW 483., 


[c] Degree of care required varies 


- according to the circumstances, and 


the more dangerous the indications, 
the more prudence a railroad em- 
ployee must exercise, and where the 
indications are very slight, the de- 
gree of care may not be so high, but 
when the indications become a mani- 
festation of approaching danger of 
collision, his prudence must rise up 
to that manifestation. Stewart v. 
Long Island R. Co., 54 App. Div. 623, 


66 NYS 436 [aff 166\N. Y. 604 mem, 
59 NE 1130 mem]. 
{d] “Diligence.”—In_ relation . to 


the duty of a.locomotive engineer to 
avoid injuring those whom he dis- 
covers in a position of peril on the 
track ahead, “diligence” is a relative 
term, and what is due diligence must 
be determined by the circumstances 
of each case. Brown vy. Central of 
Georgia R. Co., 197% Ala. 71, 72 S 366. 


78., Gregory v. Wabash R. Co., 126 
Iowa 230, 101 NW 761. But see Sa- 
bine, etc., R. Co. v. Hanks, 73 Tex. 
323, 11 SW 377 (holding, under Rev. 
St. art. 2899, authorizing an action 
for injuries causing death when the 
death was caused by “the unfitness, 
gross negligence, or carelessness of 
the servants” of the railroad, even 
if such servants saw that a child 
was in danger, that the company 
would only be liable for their gross 
negligence). 


79. See cases supra this section. 


~ 
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[§ 2156] (2) Duty To Give Timely Warning. If 
practicable, when a railroad company becomes aware 
of the perilous position of a person on or near its 
tracks, it should give a timely warning by bell, 
whistle, or otherwise,*! as, for example, where a 


pedestrian, oblivious of the danger, is seen walking 


ae U. S.—St. Louis Southwestern 
RevCo: ie Purcell, 135 Fed. 499, 68 
CCA 21 


naa oe Ri Co. iv.) Gullatt, 
150 Ala. 318, 483 S 577; Alabama Great 
Southern R. Co. v. Moorer, 116 Ala. 
642, 22 S 900. 


Ga.—Willis ye Central of Georgia 
R. Cos da “Gav Ae T1756 SB Lo. 


Tl. Onieneo, etc., R. Co. v. Oswald, 
94 Ill, A. 6388. 


Ind. T.—Gulf, etc., R. Co. v. Bol- 
ton, 2 Ind. T. 463, 51 hs 1085. 


Kan.—Chicago, © etc. Co. 
Clinkenbeard, 72 Kan. 559. 1840P) 142. 


Ky.—Kendall v. Louisville, ete., R. 
Co., 76 SW 376, 25 KyL 793. 


La.—Sanders v. Texas, etc., R. Co., 
118 La. 174, 42 S 764. 


Me.—Copp v. Maine Cent. R. Co., 
100 Me. 568, 62 A 735. 


N. M.—Candelaria v. Atchison, etc., 
R. Co., 6 N. M. 266, 27 P 497. 


N. Y.—Capitula v. New York Cent. 
rege 200 App. Div. 247, 192 NYS 


Va.— Humphreys v. Valley R. Co., 
100 Va. 749, 42 SE 882; Norfolk, ete., 
Beas: v. Carper, 88 Va. 556, 14 SE 


[a] Action on discovery of peril 
sufficient.—Where the engineer, as 
soon as it became evident that the 
person on the track might not get off 
in time, did all that he could to avoid 
running upon such person, he was 
not guilty of negligence in not soon- 
er apprehending that such edaene 
would not leave the track. Copp v. 
enwe Cent, R:.Co., 100 Me. 568, ry) A 


[b] Duty of prompt action.— 
Where an engineer discovers a per- 
son in peril on the track, it is his 
duty to use promptly every appliance 
at hand known to prudent men to 
stop the engine; and negligence con- 
stituting liability consists in a fail- 
ure to perform the duty declared, and 
not in the ultimate effect produced 
by the efforts of the engineer on 
movement of the engine. Louisville, 
etc., R. Co. v. Young, 153 Ala. 232, 
45 S 238, 16 LRANS 301. 


[c] Prompt action excuses.—(1) 
Where an engineer, on seeing a tres- 
passer on ae bridge, acted with 
promptness and in accordance with 
his best judgment, doing what he 
could to avert the accident by sound- 
ing the whistle and applying the 
brakes, the railroad was not liable for 
the trespasser’s death. Capitula vy. 
New York Cent. R. Co., 200 App. Div. 
247, 192 NYS 745. (2) Where the 
train causing the trespasser’s death 
gave proper signals, and as soon as it 
became apparent that she did not 
know of the train’s approach the en- 
gineer did what he could to stop the 


train, the company was not liabie. 
Louisville, etc., R. Co. v. Farley, 201 
Ala. 365, 78 S 221. 


[d] When engineer discovers team 
dangerously near track through the 
negligence of the driver, and he sees 
that the driver has gotten himself 
and his team into a place where there 
is danger of collision if the train pro- 
ceeds, and that the driver cannot 
change the position of himself or his 
team, it is his duty to use all avail- 
able appliances to stop the train; but 
if he does so the railroad is not liable 


for an injury which follows. Chi- 
cago, etc., R. Co. v. Clinkenbeard, 72 
Kan. 559, 84 P°142. 


[e] Intoxicated person.—A_ rail- 
road is not liable for causing the 
death of a person intoxicated and ly- 
ing beside a track, where the en- 
gineer used every means in his power 
to stop the train on discovering the 
presence of the person even though 
the tracks had béen continually used 
as a path by the pubtic. Willis v. 
Central of Georgia R. Co., 11 Ga. A. 
717, 75 SH ii1132: 


[f] Bell not rung.—Where the 
evidence showed that decedent was 
a trespasser, and that he was so deaf 
that he could not hear the signals, 
and that after his presence was dis- 
covered the brakes were applied, the 
engine reversed, and repeated blasts 
of the whistle sounded until he was 
struck, the evidence failed to show 
actionable negligence, although there 
was no proof that the engine bell 
was rung. Miller vy. Illinois Cent. R. 
Co., (Ky.) 118 SW 348. 


81. Ala.—Grauer v. Alabama Great 
Southern R. Co., 209 Ala. 568, 96 S 
915; Central of Georgia R. Co. Vv. 
Blackmon, LES VALS. 
Frazer v. South Alabama, ten. wae 
Co., 81 Ala. 185, 1 S 85, 60 "AmR 145; 
Alabama Great Southern R. Covey. 
Williams, 20 Ala. A, 635, re S 682. 


Ark.—St. Louis, ete., Coro N: 
Newman, 105 Ark. 284, "51° “SW 255; 
St. Louis, etc., R. Co. v. Cain, 104 Sw 
533; St. Louis, etce., R. Co. v. Evans, 
74 Ark, 407, 86 SW 426. 


Cal.—Meeks vy. Southern Pac. 
Co., 56 Cal. 513, 388 AmR 67. 


Ky.—-Louisville R. Co. v. Smock, 
147 Ky. 345, 144 SW 40; Chesapeake, 
etc., R. Co. v. Perkins, 127 Ky. 110, 
105 SW 148, 31 Kyl 1350; Illinois 
Cent. R. Co. Hocker, 55 Sw 438, 21 
KyL 1398; Pamsviiies etei,-R.1 Conv. 
Tinkham, 44 SW 439, 19 KyL 1784. 


RR: 


La.—Saitta v. Yazoo, ete., R. Co., 
163! La: 1099, 97 Se261. 
Md.—Baltimore, ete, R.- Co. v. 


State, 36 Md. 366. 


Mo.—Dutcher v. Wabash R. Co., 241 
Mo. 137, 145 SW 63; Reyburn Vv. 
Missouri Pac. R. Gor 187 Mo. 565, 86 
Sw 174; Koontz v. "Wabash R. Co., 
(A.) 253 SW 413 [certiorari quashed 


sub nom. State v. Trimble, 260 SW 
1000]. ; 
Nebr.—Malko v. Chicago, ete., R. 


Co., 99 Nebr. 158, 155 NW 876. 


N. eres, v. Eastern Coal Dock 
Co,, 116 A 684 


O'th.—Carter v. Erie R. Coy 10 Oh 
vane 292 [aff 14 Oh. Cir. Ct. N. S. 
Or.—Martini  v. Oregon-Washing- 
ee RK.) ete, (Con (er, Oreee Seesdagap 
Pa.—Gray v. Pennsylvania R. Co., 


293 Pa. 28, 141 A 621 


Tenn.—Moran y. Nushville, ete., R, 
CO. 2oeasaxte ovo. 


Tex.—Missouri,  etce., Cove 
Saunders, (Civ. A.) 103 sw 457 ‘Lrev 
on other grounds 101 Tex. 255, 106 
SW 321, 14 LRANS 998, 16 AnnCas 
1107]; Texas Midland R: Co.-v¥. Byrd) 
41 Tex. Civ. A. 164, 90 SW 185; Mis- 
souri, etc., R. Co. v. Cowles, 29 Tex. 
Civ, A. 156, 67 SW 1078 [att 96 Tex. 
24, 69 SW_ 541]; International, eee 
R. Co. v. Woodward, 26 Tex. Civ. 
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toward the track*? or near the track,** or where the 
distance is too short for stopping the train,** or 
where the pedestrian is not preparing to leave the 
tracks,®° or where a pedestrian is seen to be approach- 
ing a perilous position between two swiftly moving 
trains,*® or where a boy is seen on the tracks elose 
to a publi¢ highway;8* but to give warning of the 
approach of the train is not always necessary,*§ 
for example, where there is nothing to indicate that 
the pedestrian will not step off of the track and he 
actually does step off,S® or where the pedestrian is 


389, 638 SW 1051; Houston, etc., R. 
Co. v. Harvin, (Civ. A.) 54 SW 629; 
Texas, etc., R. Co. v. Brown, 14 Tex. 
Civ. A. 697, 39 SW 140. 


Utah.—Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229. 


'. W. Va.—Wendell v. Payne, 89 .W. 
Va. 356, 109 SE 734; Kelley v. Ohio 
River R. Co., 58 W. Va. 216, 52 SE 
520, 2 LRANS 898; Teel v..Ohio Riv- 
er R. Co., 49 W. Va. 85, 38 SE 518. 


[a] Duty to give extra alarms.— 
When the person seen upon the tracks 
does not move off of the tracks, ex- 
tra alarms should be_ given. St. 
Louis, ete., R. Co. v. Newman, 105 
Ark. 284, 151 SW 255. 


[b] Duty to warn of another 
train.— Where the engineer of a train 
on a sidetrack fails to warn a person 
standing on a parallel track that an- 
other train is approaching, such fail- 
ure is not negligence, unless the en- 
gineer knew the other train was 
about to pass, or that plaintiff was 
unaware of its approach, or unless 
he suspected plaintiff would continue 
on the main track. Gregory v. Louis- 
ville, ete., R. Co., 79 SW 238, 25 KyL 
1986. 

[c] Duty includes not only the 
ringing of the bell, but also the 
sounding of the whistle. Malko v. 
Chicago, etc., R. Co., 99 Nebr. 158, 155 
NW 876. 


{d] Warning is timely (1) when 
given so that the person in danger 
could safely leave the track (Sinclair 
v. Chicago, ete., R. Co., 133 Mo. 233, 


384 SW 76; Kelley v. Ohio River R. 
Co., 58 W. Va. 216, 52 SE 520, 2 
LRANS 898), (2) and need not neces- 


sarily be given immediately upon 
noticing the person in danger (Sin- 
elair v. Chicago, etc.; R. Co., supra). 


fe] Under Tennessee Precautions 
Act a railroad is liable for the death 
of one run down on its tracks,.where 
the engineer did not sound the whis- 
tle in time to allow deceased to step 
out of danger, although he might 
have done so, although the engineer 
had not but could have seen decedent 
one hundred and fifty feet away, and 
the fireman saw but the engineer did 
not act. Southern R. Co. v. Cooper, 
245 Fed. 857, 158 CCA 197. 


Duty to warn generally see supra 
§ 2139. ‘ 


g2. Cornett v. Louisville, ete., R. 
Co., 233 Ky. 797, 26 SW (2d) 1031. 


[a] Duty to watch and warn.— 
Where trainmen see a pedestrian in a 
place of rapidly approaching danger, 
they are required to keep a watch on 
his movements, and, if he has his back 
to the train, seemingly unconscious of 
its approach, their first duty is to give 
warning. Illinois Cent. R. Co. v. Mar- 
tin, 213 Ala. 617, 105 S: 805. 

83. St. Louis Southwestern R. Co. 
v. Thompson, 89 Ark. 496, 117 SW 541. 

84. Cincinnati, etc., R. Co. v. Jones, 
166 Ky. 817, 179 SW 851. 

85. St. Louis, etc., R. Co. v..New- 
man, 105 Ark. 284, 151 SW 255; Saitta 
Vv. Yazoo, ete.; R:-Co., 153 La’ 1099, -97 
S 261. 2 
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approach,®° and 


as, 


86. Wendell v. Payne, 89 W. Va. 
356, 109 SE 734; Stuck v. Kanawha, 
ete., R. Coy 76. Ws, Va. 258) 86 SH" 13. 


87. Meeks v. Southern Pac. R. Co., 
56 Cal. 5138, 38 AmR 67. 


88. Chicago, etc., R. Co. v.. Jones, 
124 Ark. 523, 187 SW 4386; Ratcliffe v. 
Chesapeake, etc., R. Co., 184 Ky. 94, 
211 SW 420; Veatch v. Wabash R. Co., 
145 Mo. A. 232, 129 SW 404. 


[a] No warning on straight track. 
—Where the track was straight and 
the engineer was seen looking ahead, 
and no warning was given, it should 
go to the jury as to whether ‘due care 
was exercised after discovery of the 
peril. Willis v. Louisville, etc., R. Co., 
164 Ky. 124, 175 SW 18. 


89. Chicago, etc., R. Co. v. Jones, 
124 Ark. 523,187 SW 436. 


[a] May presume person to leave. 
—(1) Where the pedestrian can easi- 
ly step away from the tracks, the en- 
gineer does not have to give warning 
in anticipation of the person’s re- 
maining on the tracks. Willis v. Lou- 
isville, ete.,, R. Co., 164 Ky. 124, 175 
SW 18. (2) Where there is nothing to 
indicate that the pedestrian did not 
know of the approach of the train, 
there is no need to give an alarm. 
Chicago, etc., R. Co. v. Jones, 124 Ark. 
523, 187 SW 436. } 


90. Chicago, ete., R. Co. v. Jones, 
supra. 


91. See cases infra this note. 


[a] Shouting followed by whis- 
tling.—Where the brakeman yelled 
and then whistled, there was held to 
be no recovery as not exhibiting will- 
fulness or wantonness. Bartlett v. 
Wabash R. Co., 116 Ill. A. 67 [aff 220 
LIL, £63,274 NE 96]. 


[b] Danger signal not given.—An 
engineer, discovering a trespasser on 
the track, was not required to use 
all possible precautions to avert the 
accident, and cannot be deemed neg- 
ligent because he shouted a warning, 
instead of sounding the danger sig- 
nal, the error being one of judgment 
on a sudden emergency created by the 
negligence of plaintiff. Jones v. Sib- 
ley, ete., R. Co., 121 La. 39, 46 S 61. 


92. Hyde v. Texas, etc., R. Co., 143 
La. 185, 78 S 441. 


{a] hus, where the _ engineer’s 
sight of boys sleeping beside the track 
is obscured until too late to stop the 
train, failure to sound an alarm is 
justified by the belief, even though 
erroneous, that the boys are in a po- 
sition of safety. Hyde v. Texas, etc., 
Rie Co., laa lua. 8b e788 4415 


93. See statutory provisions. 
94. Code (1907) § 5473. 


[a] Statute requires locomotive 
engineers, upon perceiving an ob- 
struction on the track, to use all 
means known to skillful engineers to 
stop their trains. Harris v. Nash- 
ville, etc., R. Co., 153 Ala. 139, 44 S 962, 
14 LRANS 261. 


“Obstruction” does not include 
*“object.’—In the provisions that an 
engineer, on perceiving any ‘“obstruc- 
tion” on the track, must use all the 
means in his power known to skillful 
engineers to stop the train, the word 
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walking toward the train apparently aware of its 


a sufficient warning may be given 


under certain circumstances by shouting.®4 

In case of sudden emergency, failure to sound an 
alarm because of a mistaken belief that the person 
is in a position of safety is not negligence.®? 

[§ 2157] (8) Duty To Stop or Slacken Speed—(a) 
In General. Except and to the extent that the matter 
may be controlled by statute,®* as in Alabama,®* Ar- 
kansas,°° and Tennessee,®® the general rule is that, 
since after the railroad employees in charge of a 


“obstruction” is not to be construed 
in the sense of ‘object,’’ and does 
not require the stoppage of a train on 
the engineer’s perceiving any object 
on the track, as a chicken, turkey, or 
buzzard. Smith v. Central of Georgia 
RR: Co!, 165 Ala. 407, 5¥ Sr-7925 


95. Acts (1911) p 275 amend Kirby 
Dig. § 6607. 


[a]. Discovery of light on tracks. 
—Under the law requiring train op- 
eratives to keep a lookout for tres- 
passers, they, on discovering a light 
ahead on the track, should use care in 
approaching it, and although they. 
whistled for the crossing it was neg- 
ligence not to make an effort to stop 
until within a short distance of a par- 
ty on a hand car. Chicago, etce., R. 
Co. v. Gunn, 112 Ark. 401, 166 SW 568, 
AnnCas1916E 648. 


96. Shannon Code § 1574 et seq. 


[a] Duty under statutes—If a 
person appears on a track in front of 
an approaching train, it is the duty of 
the railroad employees to have a per- 
son on the lookout ahead, to sound a 
whistle, put down the brakes, and use 
every possible means to stop the train 
and prevent the accident. Knoxville, 
ete;, RR. Co, vi Acuff; '92\ Tenn. 26.020 
SW 348; Patton v. East Tennessee, 
etc., R. Co., 89 Tenn. 370, 15 SW 919, 
12 LRA 184; Chesapeake, etc., R. Co. 
v. Foster, 88 Tenn. 671, 13 SW 694, 
14 SW 428; Louisville, etc., R. Co. v. 
Connor, 9 Heisk. (Tenn.) 19. 


[b] Statute is mandatory, and, un- 
less observed, the railroad is liable for 
all. damages. Southern R. Co. v. 
Brooks, 125 Tenn. 260, 148 SW 62. ( 


[ce] “Object” or “obstruction” ap- 
pearing.—(1) An object does not ap- 
pear on the “road,’? within Shannon 
Code §§ 1574, 1575, requiring a look- 
out on the locomotive, and when any 
person or other “obstruction appears 
on the road” to sound the alarm whis- 
tle, etc., until the object is near 
enough to be struck by a passing 
train, and a foreman of a construction 
erew removing planks from the tracks 
Was not such an obstruction. Rogers 
v. Cincinnati, ,ete) Ra Co.)7 1386 "Read 
573, 69 CCA 321. (2) In a case involy- 
ing injury to a person attempting to 
flag a train it was said: “When a per- 
son or object appears on the. road, 
within the danger zone, or at a place 


‘on the road close enough to the track 


to be struck by a passing train, then 
the person or object does appear as 
an obstruction upon the road within 
the meaning of the law.” Turner v. 
Pe R. Co., 112 Miss. 359, 364, 


[d] Must allow reasonable clear- 
ance.—The statute extends to persons 
appearing on the track, or so near 
thereto as to be within striking dis- 
tance; so one does not pass ‘“‘beyond 
striking distance,” so as to absolve 
the railroad from the duty of stop- 
ping the train, so long as he was 
still so close to the track that, having 
due regard for the instinct of self- 
preservation and the involuntary 
movements of the body, there was 
still a reasonable probability or like- 
lihoo”d that he might fall or be thrown 
against the side of the engine or train 
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train have given all the usual and proper signals to 
warn persons of their approach, they have a right 
to presume that a person seen on or near the tracks 
ahead and apparently aware of his danger will retreat 
to, or remain in, a place of safety,°* they are not, in 


as it passed him. Southern R. Co. v. 
Sutton, 179 Fed. 471, 103 CCA 51, 


{e] Prompt action required.—A 
railroad is liable for the death of a 
person on the track, where every pos- 
sible means to stop the train was not 
immediately taken on his discovery 
on the track by the brakeman on 1ook- 
out, as required by the statute. Cin- 
cinnati, etc., R. Co. v. McIntyre, 215 
Fed. 91, 131 CCA 399. 


{[f] Position of engine.—That the 
engine was behind the cars pushing 
them forward at the time of the ac- 
cident is immaterial. Knoxville, etc., 
R. Co. v. Acuff, 92 Tenn. 26, 20 SW 
348. 


[g] Struck after passing engine.— 
Where decedent had been walking to- 
ward an approaching train along the 
tracks on a pathway, and the engine, 
tender, and two coaches passed, after 
which he went under the train, the 
railroad was not liable under the stat- 
ute, he not being an “obstruction” 
ahead of the train. Southern R. Co, 
v. Matthews, 29 F. (2d) 52 [certiorari 
“den 279 U. S. 844 mem, 49 SCt 264 
mem, 73 L. ed. 989 mem]. 


{h] Noncompliance with statute 
is immaterial where the trespasser 
would not have been harmed had not, 
unknown to the engineer, a piece of 
timber projected from the lumber car. 
Preslar v. Mobile, ete., R. Co., 135 
Tenn. 42,185 SW 67. 


97. See infra § 2159. 


98. Ala.—Central of Georgia R. Co. 
v. Finch, 179 Ala. 121, 59 S 619; South- 
ern R. Co. v. Gullatt, 150 Ala. 318, 43 
S 577; Johnson y. Birmingham R., 
ete., Co., 149 Ala. 529, 43 S 33; Lou- 
isville, etc., R. Co. v. Lewis, 141 Ala. 
466, 37 S 587; Frazer v. South Ala- 
bamaw ete... Coy OL. Ala. wLeoril us: 
85, 60 AmR 145; Mobile, ete., R. Co. 
v. Blakely, 59 Ala. 471. 


Ark.—Chicago, etc., R. Co. v. Jones, 
124 Ark. 523, 187 SW 436. 


Fla.—Atlantic Coast Line R. Co. v. 
Miller, 538 Fla. 246, 44 S 247; Florida 
Cent., etc., R. Co. v. Williams, 37 Fla. 
406, 20 S 558. 


Ga.—yYoung v. South Georgia R. Co., 
34 Ga. A. 5387, 1380 SH 542. 


Ill.— Bartlett v. Wabash R. Co., 220 
Ill. 163, 77 NE 96; Ingram v.. Jack- 
son, 206 Ill. A. 466; Pope v. Osborne, 
182 Til.) A. 6593) ‘Chicago,-ete.,, R.-Co. 
v. Thompson, 99 Ill. A. 277. 


Ind.—Pennsylvania Co. v. Meyers, 
136 Ind. 242, 36 NE 32; Terre Haute, 
_ete., R. Co. v. Graham, 46 Ind. 239. 


Iowa.—Dufree v. Wabash R. Co., 155 
Iowa 544, 1836 NW 695; Horn v. Chi- 
cago, etc., R. Co., 124 Iowa 281, 99 NW 
1068. 


Kan.—Chicago, ete., R. Co. v. Clink- 
enbeard, 72 Kan. 559, 84 P 142. 


Ky.—Hines v. Taylor, 192 Ky. 298, 
233 SW 716; Williamson, etc., R. Co. 
v. Charles, 168 Ky. 41, 181 SW 614; 
Caesar v. Louisville, etc., R. Co., 155 
Ky. 160, 159 SW 708; Chesapeake, etc., 
R. Co. v. Montjoy, 148 Ky. 279, 146 SW 
371; Smith v. Cincinnati, etc., R. Co., 
146 Ky. 568, 142 SW 1047, 41 LRANS 
193; Louisville, etc., R. Co. v. Hunt, 
142. Ky. 778, 185 SW 288; Cobb v. Lou- 
isville, etc., R. Co., 124 SW 831; Mil- 
ler v. Illinois Cent., etc., R. Co.,!118 
SW 348; Ward v. Illinois Cent. R. Co., 
56 SW 807, 22 KyL 191; Illinois Cent. 
R. Co. v. Hocker, 55 SW 438, 21 KyL 
1398; Louisville, etc., R. Co. vy. Coop- 
er; 11° Ky. Op:*519. 
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La.—Hebert v. Louisiana. Western 
R. Co., 104 La. 4838, 29 S 239. 


Me.—Copp v. Maine Cent. R. Co., 
100 Me. 568, 62 A 735. 


Md.—Frech v, Philadelphia, etc., R. 
Co., 39 Md. 574. 


Mass.—Chisholm v. Old Colony R. 
Co., 159 Mass. 3, 33 NE 927 (constru- 
ing Pub. St.c 112 § 212); June v. Bos- 
oe etc., R. Co., 153 Mass. 79, 26 NE 


Mich.—Wexel v. Grand Rapids, etc., 
R. Co., 190 Mich. 469, 157 NW 15; 
Holmes: vy: Detroit; ete,, “Re Co.) F171 
Mich. 633, 137 NW 540. 


Minn.—Erickson v. St. Paul, etc., R. 
nae 41 Minn, 500, 43 NW 332, 5 LRA 


Miss.—yYazoo, etc., R. Co. v. Lee, 


148 Miss. 809, 820, 114 S 866. 


Mo.—Pope v. Wabash R. Co., 242 
Mo. 232, 146'SW 790; Jackson v. Kan- 
sas City, etc., R. Co., 157 Mo. 621, 58 
SW 32, 80 AmSR 650; Reardon v. 
Missouri Pac. R. Co., 114 Mo. 384, 21 
SW_ 731; Boyd v. Wabash Western 
R. Co., 105 Mo. 371, 16 SW 909; Maloy 
v. Wabash, etc., R. Co., 84 Mo. 270; 
Marshall v. Kansas City R. Co. (A.) 
205 SW 971. 


Morit.—Dahmer v. Northern Pac. R. 
ae 48 Mont. 152, 136 P 1059, 142 P 


N. H.—Waldron y. Boston, etc., R. 
Co., 71 N. H. 362, 52 A 443. 


N. Y:—Dorr v. Lehigh Valley R. Co., 
211 N. Y. 369, 105 NE 652, LRA1915D 
368, AnnCas1915C 763. 


N. C.—McMillan v. Atlanta, etc., Air 
Line R. Co., 172 N. C. 853, 90 SE 683; 
Wyrick v. Southern R. Co.,°172 N. C. 
549, 90 SE 563; Treadwell v. Atlantic 
Coast Line’ R. Co., 169 N. C. 694, 86 
SE 617; Abernathy v. Southern R. Co., 
164 N. C. 91, 80 SE 421; Talley v. 
Southern R. Co., 163 N. C. 567, 80 SE 
44; McArver v. Southern R. Co., 129 
N. C. 380, 40 SE 94; Syme v. Rich- 
mond: e€tc.,) Ri Co. -3- N.C. 558318 
SE 114. See Beach v. Southern R. Co., 
148. No. ©. 153,169, 61 SH 664, 669 
(holding an engineer approaching a 
trespasser on a railroad track is 
bound at once to adopt such measure 
as common prudence requires to see 
that he is not injured on it becoming 
apparent that he is not in possession 
of his sensés of sight and hearing, or 
is unable to care for himself and get 
out of the way of the approaching 
train, but, in the absence of such no- 
tice, the engineer is entitled to as- 
sume that he will leave the track in 
time to avoid injury up to the last mo- 
ment of his ability to ‘do so). 


Oh.—Cincinnati, ete., R. Co. v. Mur- 
Pays LiE-Oh Cire Ctycas po On weir wDec. 


Or.—Cogswell v. Oregon, etc., R. 
Co., 6 Or. 417. 


Tex.—San Antonio, etce., R. Co. v. 
McMillan, 100 Tex. 562, 102 SW 103 
[rev (Civ. A.) 98 SW 421]; San An- 
tonio, -ete., R. Co. v. McGill, (Civ, A.) 
202 SW 3388; Houston, etc., R. Co. v. 
Sallee, 56 Tex. Civ. A. 23, 120 SW 216; 
Texas, etc., R. Co. vy. Roberts, 14 Tex. 
Civ. A. 532, 37 SW 870. See Houston, 
ete., R. Co. v. Ramsey, 43 Tex. Civ. 
A. 603, 97 SW 1067 (recognizing the 
principle but holding in that case 
that the train could have been stopped 
after peril was discovered). 


Va.—Southern R. Co, v. Daves, 108 
Va. 378, 61 SE 748. 


Wash.—Schommers y. Great North- 
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the absence of circumstances indicating that such per- 
son will not or cannot get out of danger, required to 
slacken speed or stop the train merely because such 
person is discovered on or near the track ahead,°® 


ern R. Co., 102 Wash. 206, 172 P 848, 
LRA1918F 1012. 


W. Va.—Teel v. Ohio River R. Co., 
49 W. Va. 857238 SE 518. 


“The engineer is not called upon 
to slacken his speed or give the signal 
until he has reached such distance as- 
would make it possible by reasonable 
effort to prevent the injury.’’ Yazoo, 
etc., R. Co. v. Lee, 148 Miss. 809, 820, 
114 S 866. : 


[a] Reasons for rule.—(1) “If we 
should . . . establish the principle 
that an engineer must stop or even 
slacken his speed until it may suit 
the convenience of a trespasser on the 
track to get off, the operation of rail- 
roads would be seriously retarded, if 
not practically impossible, and the in- 
jury to the public might be incalcula- 
ble.’ Ward v. Atlantic Coast Line 
R. Co., 167 N. C. 148, 152, 883 SE 326, 
LRAI1918E 451. (2) “The ease and 
shortness of time within which the 
trespasser may leave the track, as 
compared with the expense and time 
of stopping a heavy train, and the 
clear duty to get out of the way of 
the train, may justify the trainmen 
in assuming he will do so until it is 
too late to bring the train to a stop.” 
Illinois Cent. R. Co. v. Martin, 213 Ala. 
617, 619, 105 S 805. 


[b] Epileptic on tracks.—An in- 
terurban railway motorman is under 
no duty to stop when he sees a pedes- 
trian more than two hundred and fifty 
feet away from the car, who is in 
fact having a fit, but he need stop 
only as soon as he should have seen 
that the pedestrian, unaware of the 
danger, was not going to step off the 
tracks. Marshall v. Kansas City R. 
Co., (Mo. A.) 205 SW 971. 


[c] Man thought to be a buzzard. 
—Where plaintiff's intestate, a tres- 
passer, had lain down on the track, 
and defendant’s engineer testified that 
as his train, moving twenty miles an 
hour, approached, he saw an object 
on the track some distance away, 
which he thought to be a buzzard, that 
his attention was drawn to another 
duty, and when he looked again he for 
the first time saw that the object was 
a person, when he immediately sound- 
ed the whistle, reversed, and did all 
that he could to stop the train, with- 
out success, it was held that the en- 
gineer’s failure to stop the train when 
he first saw the object on the track 
did not constitute a violation of Code 
(1907) § 5473, providing that, where 
an engineer sees an obstruction on the 
track, he must use all means in his 
power to stop the train. Smith v. 
Central of Georgia R. Co., 165 Ala. 
407, 51. S 792. 


[d] Person thought to be em- 
ployee.—An engineer is not negligent 
in believing that a person on a trestle 
was an employee bridge builder, and 
in merely sounding the alarm whistle 
instead of applying the emergency 
brakes until he discovered that the 
man was not an employee. Lapp v. 
Louisville, ete, R. Co., 178 Ky. 647, 
199 SW 798. 


[e] Person approaching train.— 
Where decedent was walking on or 
near a track toward an approaching 
train apparently aware of its ap- 
proach, there was no duty on the part 
of the operatives of the train to sound 
any alarm, or attempt to stop or slow 
down until it was apparent that de- 
cedent did not know the train was 
coming, or, knowing that, had deter- 
mined upon putting himself ‘in its 
way, or was incapable of appreciating 


— 
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especially in broad daylight,°® and does not im- 
mediately change his position when the alarm sig- 
nal is given,' or merely because a vehicle is. seen 
slowly approaching or standing near the track;? un- 
less the employees’ conduct is so grossly careless that 
the exercise of proper and reasonable caution by the 
party injured could not have protected him.® 
ever, it is the duty of the railroad operatives to stop 


the danger and avoiding it. Chicago, 
ete., R. Co. v. Jones, 124 Ark. 523, 187 
SW’ 436. 


[f] Person caught on wire.—An 
engineer was not bound to stop a 
train, although he saw a person who 
had been thrown on the track, where 
he was entirely clear of the track, ex- 
cept one foot which he would have 
gotten off had it not caught on a piece 
of wire. Dahmer v. Northern Pac. R. 
ee 48 Mont. 152, 136 P 1059, 142 P 


{g] Person on safe path beside 
track.—Where a person is walking on 
a safe path beside the track, there 
is no need to slow down, as such per- 
son is not expected to step onto the 
track. Trotter v. Chicago, etc., R. Co., 
185 Iowa 1045, 171 NW 572. 


[h] Person sitting on edge of 
track.—The duty of the engineer be- 
gins only when he realizes the help- 
less position of one sitting on the 
edge of the track, anid no duty arises 
to stop at three thousand feet or until 
he realizes the peril although then 
only five hundred feet away, and al- 
though no warning is sounded for a 
crossing, and no recovery is allowed 
for the one so injured. Schommers v. 
Great Northern R. Co., 102 Wash. 206, 
172 P 848, LRA1918F 1012. 


{i] Persons flagging train.—Per- 
sons in charge of a freight train see- 
ing a person on the track at a flag 
station giving them the signal for a 
passenger train to stop may assume 
that the person will get off the track, 
and so are not negligent in not stop- 
ping.:. Wright v. Atlantic Coast Line 
R. Co., 110 Va. 670, 66 SE 848, 25 LRA 
NS 972, 19 AnnCas 439. 


[i] Stepping out of pump house.— 
Where decedent, with knowledge of 
defendant’s train schedule, was struck 
and killed while walking on the ends 
of the ties at night by a train ap- 
proaching him from the front, and de- 
cedent stopped at a pumping house 
just before the train passed, and then 
proceeded, the pump man testifying 
that deceased had barely passed the 
station when he heard the_ train, 
which had previously whistled, pass 
the station, and if the engineer had 
seen deceased immediately after he 
left the pump station there would not 
have been sufficient time to have 
stopped the train before the accident, 
it was held that, the engineer being 
under no obligation to slacken speed 
until he saw that deceased did not in- 
tend to step from the track, there 
should be no recovery. Strickland v. 
Atlantie Coast Line R. Co., 150 N. C. 
4, 63 SE 161. 


{k] Danger of suction.—A_ rail- 
road owes no duty to slacken the speed 
of a train traveling twenty to thirty 
miles per hour in order to prevent a 
person at the side of the tracks from 
being sucked under the train. lLouis- 
ville, etc., R. Co. v. Lawson, 161 Ky. 
39,170 SW 198, LRA1917B 1161. 


[1] Speed may be considered.—An 
engineer may presume in the first in- 
stance that a person on the track 
will heed the usual warning signals, 
and take a place of safety, and no duty 
rests on the engineer to stop his train 
when he sees a person on the track, 
regardless of the distance away at 
which the person may be; but where 
the speed was such that four hun- 
dred and fifty feet were required in 
which to stop, whereas a speed al- 
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lowed by a city ordinance would have ] 


required but twenty feet, the jury 
could take such fact into considera- 
tion in determining the proximate 
cause of the injury. Neary v. North- 
“eh Pac. R. Co., 41 Mont. 480, 110 P 


{m] Electric car in country.—It is 
not negligence for an electric car mo- 
torman not to stop for a pedestrian 
four hundred feet away, who sees the 
car, where by a single step such per- 
son can be out of danger. Levy v. 
Houghton County St. R. Co., 164 Mich. 
572, 129 NW 683. 


[n] Escaping steam from another 
train.—There was no liability where 
intestate was killed while walking on 
the track by a train approaching him 
from the rear, and there was nothing 
to obstruct his view of the train nor 
the engineer’s view of intestate for 
a half mile before the train reached 
the place of the accident, an’d intes- 
tate failed to hear the danger signals, 
owing to the escape of steam from 
another train standing on another 
track at the time, and did not look 
around at any time, and the engineer 
testified that he saw intestate on the 
track some five hundred yards before 
reaching him, that he gave the dan- 
ger signal one hundred and twenty or 
one hundred and thirty feet before 
he reached intestate, and when within 
sixty or eighty feet of him he at- 
tempted to stop the train, as soon as 
he saw that intestate was not getting 
off the track, but was unable to do so 
before intestate was struck. Beach 
v. Southern R. Co., 148 N. C. 153, 169) 
61 SE 664. 


[o]. Noise of another train.—That 
a passing train on an adjoining track 
is making considerable noise does not 
render an engineer negligent in not 
attempting to stop, after he has given 
the danger signals, since it is the duty 
of a person on the track to look as 
ot as listen. Syme v. Richmond, 
ete, R.2Co.,, 113-N. C, 558, 18 SH 114. 


[p] Section hand’s push car.— 
Where a person on a railroad track 
was struck by a loaded push ear in 
charge of certain track hands, the per- 
sons in charge of the car were enti- 
tled to presume that plaintiff would 
get out of the way, and they were not 
required to stop the car until they 
had reason to believe that he was un- 
conscious of danger even though they 
knew him to be deaf but did not rec- 
ognize him. Murray v. Southern R. 
Co., 140 Ky. 453, 131 SW 183. 


99. Chrystal v. Troy, etc., R. Co., 
105 N. Y. 164, 11 NE 380; Capitula v. 
New York Cent. R. Co., 200 App. Div. 
247, 192 NYS 745. 


1. Hebert v. Louisiana Western 
R. Co., 104 La. 483, 29 S 239. 


2 eee ete., R. Co. v. Austin, 
69 Ill. 426. 


8. Chicago, etc., R. Co. v. Austin, 
supra. 


4. See cases infra notes 7-9. 


[a] Only such speed should be 
maintained as will enable trainmen 
with the natural or artificial light 
available to see persons or objects on 
tracks, and by the use of modern ap- 
pliances to stop and avoid striking, if 
the necessity should appear to a rea- 
sonable mind. Blackburn vy. Louisiana 
R., ete., Co., 144 La. 520, 80 S 708. 


[b] Motorman of interurban line, 
on discovering a person on the track 
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the train in time to avoid injury, if possible, by the 
use of all reasonable efforts within their power+ 
consistent with the safety of the train® where such 
employees have reason to believe that such person is 
laboring under some disability,® or has failed to 
hear and apprehend signals given,’ or the approach- 
ing train,® or where they otherwise know, or have 
reasonable grounds to believe, that such person is 


ina perilous position, is only required 
to exercise such reasonable care in 
stopping as persons of ordinary pru- 
dence and presence of mind would ex- 
ercise under like circumstances, and 
is not required to exercise the utmost 
care possible, by immediately compre- 
hending the whole situation and los- 
ing not a second in the performance 
of every duty imposed upon him by a 
sudden emergency. Kentucky Tract., 
re Co. v. Roschi, 186 Ky. 371, 216 SW 


[ec] That engineer did not reverse 
engine ‘does not show that he failed 
to use all the means at hand to stop 
the train, it appearing that he cut off 
power, and evidence showing that to 
reverse the lever would have had no 
effect on checking the train’s speed. 
Chesapeake, etc., R. Co. v. Price, 179 
Ky. 532, 200 SW 927. 


5. See supra § 2155. 
6. See infra § 2162. 
7. Ark.—St. Louis, etc., R. Co. v. 


Newman, 105 Ark. 284, 151 SW 255. 


Ky.—Louisville, etc., R. Co. v. Per- 
ry, 173 Ky. 213, 190 SW 1064; Caesar 
v. Louisville, ete., R. Co., 155 Ky. 160, 
159 SW 708; France v. Louisville, 
ete., R. Co., 22, SW 851, 15 KyL-244. 


Méa- wreck v. Philadelphia, etc., R. 
Co., 39 Md. 574. 


Minn.—BErickson vy. St. Paul, ete., R. 
nee 41 Minn. 500, 43 NW 332, 5 LRA 


Mo.—Dutcher v. Wabash R. Co., 241 
Mo. 1387, 145 SW 63; Fiedler v. St. 
ple etce., R. Co., 107 Mo. 645, 18 SW 


Tex.—International, etc., Co: 
Munn, 46 Tex. Civ. A. O76, vor SW 44> 


W. Va.—Wendell v. Payne, 89 W. 
Va. 356, 109 SE 734. 


[a] Tllustration.—Where an engi- 
neer, when about six hundred or sev- 
en hundred feet distant from a per- 
son walking on the track, began to 
ring the bell, and then to sound the 
stock alarm to warn him, and discov- 
ered that his attention had not been 
attracted by the bell or whistle, and ~ 
that his position was perilous, it was 
the engineer’s duty at once to use 
every means at hand consistent with 
the safety of the train to avoid injur- 
ing him. International, etc., R. Co. 
ogee 46 Tex. Civ. A. 276, 102 SW 


8. Hines v. Angle, 264 Fed. 497; 
Louisville, etc., R. Co. v. Perry, 173 
Ky. 213, 190 SW 1064; Dorr v. Le- 
high Valley R. Co., 211 N. Y. 369, 105 
NE 652, LRA1915D 368, AnnCas1915C 
763. See Louisville, ete., R. Co. v. 
Tinkham, 44 SW 430, 19 KyL 1784 
(recognizing rule). 


[a] Discovery that person is un- 
aware of train.—Where the engineer 
discovered more than two hundred 
feet from the pedestrian on the track 
that such person did not know of the 
approach of the engine and was not 
going to leave the track, and the en- 
gine could have been stopped within 
one hundred feet, the railroad is lia- 
ble for the death of the pedestrian. 
Louisville, etc., R. Co. v. Perry, 173 
Ky. 213, 190 SW 1064. 


{[b] Noise from another train.— 
The rule that a railroad engineer may 
assume that a grown person walking 
on the track ahead will get off, and 
is under no duty to slow or stop until 
it is apparent that he will not, does 
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in a position of peril and will not or cannot extricate | himself in time.® It has even been held that all 


not apply where the circumstances 
negative knowledge by such person of 
his danger, as where he is walking 
from the train, and the noise of a 
train passing on another track inter- 
feres with his hearing the one ap- 
proaching from behind. Hines v. An- 
gle, 264 Fed. 497. 


9. U. S.—Saldana_ v. 
etc., R. Co., 43 Fed. 862. 


Ala.—Louisville, ete., R. Co. v. Far- 
ley, 201 Ala. 365, 78 S 221; Southern 
R. Co. v. Gullatt, 158 Ala. 502, 48 S 
472; Louisville, etc., R. Co. v. ‘Young, 
153 Ala. 232, 45 S 238, 16 LRANS 467; 
Louisville, etc., R. Co. v. Lewis, 141 
Ala. 466, 37 S 587; Southern R. Co. 
v. Bush, 122 Ala. 470, 26 S 168; Ala- 
bama Great Southern R. Co. v. Moorer, 
116 Ala. 642, 22 S 900; Louisville, 
etc., R. Co. v. Black, 89 Ala. 313, 8 
S 246; Cook vy. Georgia Cent. R., etc., 
Co., 67 Ala. 533. 

Ark.—St. Louis, etc., R. Co. v. New- 
man, 105 Ark. 284, 151 SW 255; St. 
Louis, etc., R. Co. v. Raines, 90 Ark. 


Galveston, 


398, 119 SW _665, 17 AnnCas 1; St. 
Louis, etc., R. Co. v. Wilkerson, 46 
Ark. 513. 


Fla.—Florida Cent.,,etc., R. Co. v. 
Williams, 37 Fla. 406, 20 S 558. 


Ill.—Peirce v. Walters, 164 Ill. 560, 
45 NE 1068 [aff 63 Ill. A. 562]. 


Ind.—Chicago, etc., R. Co. v. Pritch- 
ard, 168 Ind. 398, 79 NE 508, 81 NE 
78, 9 LRANS 857. 


Iowa.—James v. Iowa Cent. R. Co., 
183 Iowa 231, 165 NW 999; Horn v. 
Chicago, etc., R. Co., 124 Iowa 281, 99 
NW 1068; Vreeland v. Chicago, etc., 
R. Co., 92 Iowa 279, 60 NW 542; Burg 
v. Chicago, ete., R. Co., 90 Iowa 106, 
57 NW 680, 48 AmSR 419. 


Kan.—Chicago, ete., R. Co. v. Clink- 
enbeard, 72 Kan. 559, 84 P 142. 


Ky.—Carrs Fork Coal Co. v. Smith, 
219 Ky. 510, 293 SW 1079; Louisville, 
etc., R. Co. v. Horton, 186 Ky. 617, 219 
SW 1084; Lapp v. Louisville, etc., R. 
Co., 178 Ky. 647, 199 SW 798; Louis- 
Ville,” ete.,. R> Co. v.) Perry, 173. Ky. 
213, 190 SW 1064; Tennessee Cent. 
R. Co. v. Cook, 146 Ky. 372, 142 SW 
683; Becker v. Louisville, etc., R. Co., 
110 Ky. 474, 61 SW 997, 22 KyL 1893, 
96 AmSR 459, 53 LRA 267; Louisville, 
etc., R. Co. v. Taaffe, 106 Ky. 535, 50 
SW 850, 21 KyL 64; Chesapeake, etc., 
R. Co. v. Keelin, 62 SW 261, 22 KyL 
1942; Louisville, etc., R. Co. v. Pool, 
49 SW 1060, 20 KyL 1737; France v. 
Louisville, etc., R. Co., 22 SW 851, 
15 KyL 244. See Louisville, etc., R. 
Co. v. Tinkham, 44 SW 439, 19 KyL 
1784 (train should be stopped if prac~ 
ticable). But compare Caesar v. Lou- 
isville, etc., R. Co., 155 Ky. 160, 159 
SW 708 (a railroad company is not 
liable for the death of a trespasser 
run down by one of its trains, unless 
the engineer, after discovering the 
trespasser, and giving warning sig- 
nals, failed to exercise ordinary care 
with the means at his command to 
stop the train, after a person of or- 
dinary prudence would have discov- 
ered that deceased was unconscious 
of his approach).: 


La.—Blackburn v. Louisiana R., 
etc., Co., 144 La. 520, 80 S 708. 


Me.—Copp v. Maine Cent. R. Co., 100 
Me. 568, 62. A 735. 


Mo.—Reardon v. Missouri Pac. R. 
Co., 114 Mo. 384, 21 SW 731; Hanlon 
v. Missouri Pac. R. Co., 104 Mo. 381, 
16 SW 233; Donahoe v. Wabash, etce., 
R. Co., 88 Mo. 548; Isabel v. Hannibal, 
etc., R. Co., 60 Mo. 475; Palmer v. St. 
Louis, etc., R. Co., 142 Mo. A. 440, 127 
SWi96: > 

Mont.—Dahmer v. Northern Pac. R. 


ieee 48 Mont. 152, 136 P 1059, 142 P: 
09. 


Nebr.—Union Pac. R. Co. v. Mertes, 
35 Nebr. 204, 52 NW 1099. ° 


N. M.—Candelaria v. Atchison, etc., 
R. Co., 6 N. M. 266, 27 P 497. i 


N. Y.—Demand v. New York Cent., 
ete., R. Co., 198 N. Y. 102, 91 NE 259; 
Fitzgibbons v. Manhattan R. Co., 88 
NYS 341; Kenyon v. New York Cent., 
etce., R. Co., 5 Hun 479 [aff 76 N. Y. 
607 mem]. 


N. C.—Hart v. Atlantic Coast Line 
BS Coz, (193) Ni Cs hi, 136i SE ois; 
McCall v. Southern R. Co., 129 N. C. 
298, 40 SE 67; McLamb v. Wilming- 
eu ete., R. Co., 122 N. C. 862, 29 SE 

4, 


Oh.—Cincinnati, etc., R. Co. v. Mur- 
phy, 17 Oh) Cir.) Ct. 223, 9) Oh* Cir, Dee; 


Tex.—Gulf, ete., R. Co. v. Walker, 
70 Tex. 126, 7 SW 831, 8 AmSR 582; 
Houston, ete., R. Co. v. Finn, (Civ. 
A.) 107 SW 94 [aff 101 Tex. 511, 109 


SW 918]; International, ete., R. Co. 
v. Munn, (Civ. A.) 102 SW 442; San 
Antonio, ete:, R. Co. v. Gray, (Civ. 


A.) 66 SW 229 [rev on other grounds 
95 Tex. 424, 67 SW 763]; Gulf, etc., 
R,. Co: v. Hill, (Civ A.) 158 SW ' 255; 
Texas, etc., R. Co. v. Roberts, 14 Tex. 
Civ. A. 532, 37 SW 870; Sabine, etc., 
R. Co. v. Hanks, 2 Tex. Civ. A. 306, 21 
Sw 947. See International, etc., R. 
Co. v. Garcia, 75 Tex. 583, 13 SW 223 
(holding that it is only incumbent to 
stop when it is manifest that -such 
person does not heed the approaching 
‘ddanger). See also Law v. Missouri, 
ete., RR. Cor, 29 Tex.'Civ, Al 134,-6 7-5 Wy. 
1025; Houston, ete., R. Co. v. Harvin, 
(Civ. A.) 54 SW 629; Houston, etce., 
R. Co. v. Wallace, 21 Tex. Civ. A. 394, 
53 SW 77; Galveston, ete., R. Co. v. 
Zantzinger, (Civ. A.) 49 SW 677 [aff 
93 Tex. 64, 53 SW 379, 77 AmSR 829, 
47 LRA 282]; Texas, etc., R. Co. v. 
Brown, 14 Tex. Civ. A. 697, 39 SW 140. 


Utah.—Palmer v. Oregon Short Line 
ae etna Utah 466, 98 P 689, 16 Ann 
as : 


Va.—Savage v. Southern R. Co., 108 
Va. 422, 49 SE 484; Green v. South- 
ern R. Co., 102 Va. 791, 47 SH 819. 
See Norfolk, etc., R. Co. v. Dean, 107 
Va. 505, 59 SE 389 (holding a railroad 
company not liable* unless, after the 
company, in the exercise of ordinary 
care, could have discovered that he 
was not going to get off the track, it 
could have avoided running him 
down). 


Can.—Canadian Pac. R. Co. v. Hen- 
rich, 48 Can. S. C. 557, 15 DomLR 472 
[app dism 18 B. C. 518]. 


Que.—Canadian Pac. R. Co. v. Tapp, 
18 Que. K. B. 552. 


[a] Engineer must employ every 
appliance to stop an unattached en- 
gine immediately on discovering a 
person on the track. State v. Cox, 293 
SW 122 [quashing certiorari sub nom. 
Paul v. St. Louis-San Francisco R. 
Co., (A.) 275 SW 575]. 


[b] However slow a train may be 
going after discovery of a person’s 
peril on the track, if the speed may 
still be further reduced and a colli- 
sion thus avoided, the railroad com- 
pany is chargeable with negligence in 
not further reducing the speed. Neier 
v. Missouri Pac. R. Co., 12 Mo. A. 35. 


[c] That it was impossible to stop 
in time to avoid the injury does not 
excuse the railroad from _ liability 
where its negligence in violating the 
ordinance made it impossible to stop. 
Murrell v. Missouri Pac. R. Co., 105 
Mo. A. 88, 79 SW 505. 


[d] Accident on bridge.—The neg- 
ligence of the party injured in going 
upon a railroad bridge is no defense, 
if the engineer could have stopped his 


train in time to avoid the accident aft- 
er he discovered his dangerous posi- 
tion but failed to do so. Purcell v. 
Chicago, etc., R. Co., 109 Iowa 628, 80 
NW 682, 77 AmSR 557; Sutzin v. Chi- 
ae etc., R. Co., 95 Iowa 304, 68 NW 


{e] Driving cow on tracks.—An in- 
struction that the engineer would be 
justified in assuming that a_ person 
driving a cow on a track would drive 
it off before arrival of the train, and 
that the operatives did not have a 
duty to stop or slacken the speed of 
the train, was erroneous as relieving: 
the company from the duty of exer- 
cising ordinary care to avoid injury. 
Hart v. Atlantic Coast Line R. Co., 
193 N. C. 317, 136 SE 874. 


{[f] Injury by detached cars.— 
Whether a brakeman on detached 
moving cars, who has received a dan- 
ger’signal from another employee on 
the ground, is negligent in merely sig- 
naling the engineer to stop without 
endeavoring to stop the detached cars, 
where there is evidence that he acted 
promptly anid could have stopped the 
detached cars before they ran over 
plaintiff is a question for the jury. 
Goodrich y. Burlington, etc., R. Co., 
103 Iowa 412, 72 NW 653. ‘ 


[g] Nature of signals unknown to 
engineer.—Failure of an engineer to 
stop a train in obedience to signals, 
although he did not know why he was 
signaled to stop, renders the railroad 
company liable for injuries caused 
thereby to a trespasser. Chicago, etc., 
R. Co. v. Pritchard, 168 Ind. 398, 79 
NE 508, 81 NE 78, 9 LRANS 857 [aff 
39 Ind, A. 701, 78 NE 1044]. 


[h] Person and fractious horse on 
track.—Where an engineer observes 
at thirteen hundred feet a person 
with a fractious horse upon the 
tracks, the speed must be slackened if 
necessary in order to avert injury. 
Demand v. New York Cent., etc., R. 
Co.,. 198 N. Y. 102, 91 NE 259. 


[i] Physical injury resulting from 
fright caused by the wrongful act or 
omission in failing to stop a train 
while crossing a bridge on which the 
injured person was walking and from 
which he had barely time to escape 
before the train reached him may be 
recovered for from the railroad where 
its servants saw and knew the danger- 
ous situation of the injured person 
and knew, or should have known, that 
such person would be frightened and 
the injury that might result there- 
from. Hendrix v. Texas, ete., R. Co., 
40 Tex. Civ. A. 291, 89 SW 461. 


{i] Sitting on hand car on trestle. 
—Where a man was sitting on a hand 
car on a trestle, it was not ordinary 
care not to stop the train. St. Louis, 
etc., R. Co. v. Newman, 105 Ark. 284, 
151 SW 255. 


{k] Where person on trestle up- 
on seeing approaching train jumps 
and is injured and the train stops be- 
fore reaching the trestle, the railroad 
is not guilty of negligence. Weeks v. 
Wilmington, ete., R. Co., 131 N. C. 78, 
42 SE 541. 


{1] Duty of fireman to warn engi- 
neer.—The fireman is under no duty 
to warn the engineer to stop his 
train until it is reasonably apparent 
that a person seen on the track by the 
fireman is in danger. Vreeland v. Chi- 
eke etc., R. Co., 92 Iowa 279, 60 NW 


[m] Reducing severity of injury. 
—That it is impossible entirely to pre- 
vent the accident does not relieve the 
railroad from liability for a ‘death 
if the engineer could have stopped the 
engine in time to have spared life. 
Bernhardt v. Rensselaer, etc., R. Co., 
23 HowPr (N. Y.) 166. 


ee ea ee en ee 
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§§ 2157-2158] 


doubts should be resolved in favor of the preservation 
of life, requiring the use of every available means to 
stop the train without peril to the passengers.?° 


[§ 2158] (b) On Discovery of Unknown Object on 
In accordance with the above rule? it has 
been held in many eases that railroad employees 
discovering an object on the track are not under a 
duty to slow up or endeavor to stop the train before 
the nature of the object is known,!? or where the 
circumstances are not such as would lead a reasonably 
prudent man to believe the object to be probably a 
human body,'* and it has been held that the ob- 
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servation of an object upon the tracks does not re- 


10. 
Co., 


wn v. North Carolina R. 
LE Nw C. 604. 90 SE 7838. 


11. See supra § 2157. 


12. U.S.—New York, etc., R. Co. v. 
Kelly, 98 Fed. 745, 35 CCA 571, 


Ala.—Central of Georgia R. Co. v 
Ellison, 199 Ala. 571, 75 S 15 


Ill. Joy v. Chicago, etc., R. Co., 183 
330). 92 - Late 263 “1, 465, 105 NE 


Iowa.—Burg v. Chicago, etc., R. Co., 
eve 106, 57 NW 680, 48 AmSR 


Kan.—Missouri Pac. R. Co. v. Pre- 
witt, 5% Kan. 734, 54 P 1067 [rev 7 
Kan. A. 556,51 P. 923}. 


Miss.—Louisville, ete. R. Co. 
Williams, 69 Miss. 631, 12 S 957. 


N. Y.—Murch v. Western New York, 
ete., R. Co., 78 Hun 601, 29 NYS 490. 


Va.—wNorfolk, ete., R. Co. v. Dunna- 
way, 93 Va. 29, 24 SE 698; Tucker v. 
Norfolk, ete., R. Co., 92. Va. 549, 24 
SE 229. 


W. Va.—Thore v. Norfolk, ete., R. 
Co., 102 W. Va. 446, 135 SE 284. 


[a] Reason for rule.—‘‘Dogs, 
fowls, paper, must often be upon the 
track ahead of an engineer. To re- 
quire an engineer to stop his train 
whenever any object is discerned 
ahead, and when he has no reason to 
suppose and does not suppose it to be 
a human being, would be destructive 
of its ability to answer the ei ‘de- 


v. 


mands oe its patrons.” Joy v. Chica- 
goysete,) RPiCo;, 18301). As 2, 98 [aff 
263 LE. 465, 105 NE 330]. 

[b] Rule applied.—(1) The engi- 


neer is not bound to stop the train 
the moment he sees some living ob- 
ject upon the track. Chrystal v. Troy, 
ete.,, R. Co., 105 N. Y. 164, 11 NE 380. 
(2) A railroad is not liable for the 
death of a person upon a railroad 
track where, when the trainmen dis- 
covered him, they did not recognize 
the object as a human being, and when 
they so recognized it, it was too late 
to stop the train before coming into 
collision with it. San Antonio, etc., 
R. Co. v. McMillan, 100 Tex. 562, 102 
Sw 103 [rev (Civ. A.) 98 SW 421). 


[ec] In Indiana text rule obtains. 
Southern R. Co. v. Wahl, 196 Ind. 581, 
149 NE 72. But see Watts v. Chicago, 
etc., R. Co., 61 Ind. A, 51, 104 NE 42 
qholding an engineer, discovering an 
object on the track which may be a 
person, bound to use reasonable care 
to ascertain what it is, and an instruc- 
tion that the company owed no duty 
toa person lying on the track until 
it knew anid appreciated his danger 
was erroneous). 


[dad] In Kentucky text rule obtains. 
Louisville, ete., R: Co. y. Ison, 216 
Ky. 708, 288 SW 668; Spiegle v. Cin- 
cinnati, etc., R. Co., 170 Ky. 285, 185 
SW 1138; Louisville, IR.» (Clon) i 
Hathaway, 121 Ky. 666 
28 KyL 628, 2 LRANS 498: Goodman 
v. Louisville, eter, ea Co:, a6 Ky. 900, 
77 SW 174, 25 KyL 1086, 63 are at 
But see Louisville, ete., Co. 
mpiser 187 Ky. 601, 219 gw 1047 ‘(al 


though the engineer does not know 
that an object lying on the track is a 
human being, yet, if it looks like a 
man, and the engineer believes it to 
be a man, he is under the same duty 
as if he knew it to be a man); Becker 
v. Louisville, etc., R. Co., 110 Ky. 474, 
482, 61 SW 997, 22 KyL 1893, 96 AmSR 
459, 538 LRA 267 (“If the engineer 
becomes aware of anything lying upon 
or dangerously near the track, which 
may possibly be a human being or a 
valuable animal, he is bound to check 
the speed of his train so as to enable 
him to stop in time to avoid injury; 
and, if injury ensues from his neglect 
to do this, his sincere belief that the 
object was worthless is of no de- 
fense’’). 


[e] Im Texas text rule obtains, 
San Antonio, ete, R. Co. v. McGill, 
(Civ. A.) 222 SW 699. But see Cald- 
well v. Houston, etc., R. Co., 54 Tex. 
Civ: A. 399, 117 SW 488 (trainmen, 
discovering an object on the track 
in front of the train, must at least 
exercise ordinary care to ascertain 
what it is, and where, by failure to 
do so, a person lying on the track is 
killed, the company is liable). 


13. Thore v. Norfolk, ete., R. 
102 W. Va. 446, 135 SE 284. See Hous- 
ton, etc., R. ‘Co. v. Sallee, 56 Tex. 
Civ. A. 33, 120 SW 216 (no duty to 
stop the train for an object which 
could not, by the use of ordinary care, 
be determined to be a person). 


[a] Person lying on track.—W here 
a person, lying on the track, struck by 
a train, which, after striking him, 
ran four hundred and thirty-five feet 
before it stopped, was first discovered 
as an undistinguishable object when 
the train was three hundred feet from 
it, and the trainmen did not discover 
that it was a person until the train 
was within seventy-five or eighty feet, 
and the train was a mixed one, run- 
ning eighteen or twenty miles an hour, 
and evidence showed it could not have 
been stopped within less than five 
hundred and ten feet, the company 
was as a matter of law free from neg- 
ligence. Caldwell v. Houston, etc., 
R. Co., 54 Tex. Civ. A. 899,117 SW 488. 


{b] Person seen at night.—The 
fact that the track was much used by 
the public is not sufficient to charge 
the railroad with notice that an ob- 
ject seen at midnight is perhaps a 
person. Thore v. Norfolk, etc., R. Co., 
102 W. Va. 446, 1385 SE 284. 


Co., 


14. Joy v. Chicago, etc., R. Co., 183 
Til, A. 93. [aff 263 II. 465, 105 NB 
330]. 

15. 


Colo.—Catlett v. Colorado, etc., 
R. Co., 56 Colo. 463, 139 P 14. 


Ga:—Central of Georgia R. Co. v. 
Pelfry, 11 Ga. A. 119, 74 SH 854. 


Mich.—Keyser v. Chicago, etc., R. 
Co., 56 Mich. 559, 23 NW 311, 56 AmR 
405, 66 Mich. 390, 33 NW 867. 

Mo.—Isabel v. Hannibal, etc., R. Co., 
60 Mo. 475. 

Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394; 
East Tennessee, etc., “BY Coy vee Slee 
John, 5 Sneed 524, 73 "AmD 149, 
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quire that the speed be slackened in order that a 
stop could be made if the object were a human body.!4 
However, it has been held that it is the duty of the 
railroad employees, when they discover an unknown 
object on the track, to bring the train under control 
if possible, until the nature of the object is known, 
so as to be able to stop if necessary,!® as was the 
rule at. common law.?® 
been qualified to some extent by holding that the 
duty to stop upon the discovery of an unknown ob- 
ject upon or near the tracks depends upon the sur- 
rounding cirecumstances,'* as where the track is 


This latter doctrine has 


Utah.—Hyde v. Union Pac. R. Co., 7 
Utah 356, 26 P 979. 


See Meeks v. Southern Pac. R. Co., 
56 Cal. 513, 38 AmR 67 (where on a 
bright day an object was seen, but 
the train proceeded and killed a boy, 
and the company was liable); Jen- 
kins v. Southern R. Co., 196 N. C. 466, 
146 SE 83 (a train should not be so 
operated that it could not be stopped 
before striking a licensee in a thick- 
ly settled locality); German v. Ben- 
nington, etc. R. Co., 71, Vt 0," 42) A: 
972 (holding that, when the ‘object 
was seen, the train could easily have 
been stopped, and the company had no 
reason to complain about the court’s 
refusal to instruct in respect of the 
duty to discover). 


“It is negligence not to slacken the 
speed of a train, so that it can be 
stopped if necessary, if the engineer 
has seen an object on the track a long 
way off and cannot tell what it is.” 
Keyser v. Chicago, ete., R. Co., 56 
Mich. 559, 23 NW 311, 56 AmR 405. 


[a] Reason for rule.—‘‘Will the 
courts set such little store by human 
life as to hold, as a matter of law, 
that when a person is lying helpless 
ona track, the engineer may increase - 
the speed of his train and run him 
down and kill him, merely because 
he cannot certainly tell when he sees 
the object on the track that it is a 
human being? Shall human lives be 
sacrificed in this way in the interest 
of speed and the making of schedules? 
Which was more important, that six 
minutes lost time should be made up, 
or that the life of this man should 
have been saved at the risk of losing 
a few more minutes of time?’ Cen- 
tral of Georgia R. Co. v. Pelfry, 11 
Ga. A. 119, 125, 74 SE 854, 


[b] Boy thought to be coat.— 
Where a boy on the tracks was 
thought to be an old coat, and no sig- 
nal was given’and the speed was not’ 
slackened, the company was liable 
for the injury. Bast Tennessee, etc., 
R. Co. v. St. John, 5 Sneed (Tenn.) 524, 
73 AmD 149. 


[e] Increasing speed after discov- 
ery.—If an engineer after seeing a 
suspicious object on the track at such 
a distance that it cannot be ‘distin- 
guished increases speed and takes his 
eyes from the track, and after ap- 
proaching too near to stop again looks 
and discovers a human being, and runs 
over and kills him, the company will 
be liable although decedent was a 
trespasser. Central of Georgia R. Co. 
v. Pelfry, 11 Ga. A. 119, 74 SE: 854. 


16. Chattanooga Station Co. 
Harper, 138 Tenn. 562, 199 SW 394. 


17. Jones v. Chicago, ete., R. Co., 
4 La. A. 457. See Catlett v. Colorado, 
ete: KR. Co.,..b6— Colo. 463857130) Para 
(holding a locomotive fireman, after 
seeing an object lying on the track, 
was not justified in waiting until he 
could distinguish it to be the body 
of a man, and he was negligent if un- 
der all the circumstances there was 
reasonable cause to apprehend the 
danger and he failed to act). 


Vv. 
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known to be frequently used by pedestrians.1® 
has been held that the engineer must stop the train 
after receiving notice of the danger, although the 
precise nature of it is not known.?® 


[§ 2159] (4) Right To Presume That Person Will 
It is a well settled 
rule that, where the railroad employees in charge of 
a train see a person on or near the tracks in advance 
of the train, unless they know or ean see from his 
condition,”° or his conducet,?! or from the surrounding 
circumstances that he will not or cannot retire to a 
place of safety in time to prevent an accident,?? they 


Leave Track or Avoid Danger. 


18. Jones v. Chicago, etc., R. Co., 
4 La. A. 457. 


“When the servants of the defend- 
ant saw an object on the track, in a 
place frequented by children and oth- 
ers, and failed to slacken the speed 
of the engine so as to be able to stop 
the train before striking the child, it 
was negligence.” Hyde vy. Union Pac. 
ER Coma suitah: 356,362, 126 ib 9/09: 


19. Seaboard, etc., R. Co. v. Joyner, 
92) Va. 354, 363, 23 SE 773. 


“Tt is not necessary that the de- 
fendant should actually know of the 
‘danger to which the plaintiff is ex- 
posed. It is enough if he has suffi- 
cient notice or belief to put a pru- 
dent man on the alert, and he does 
not take such precautions as a pru- 
dent man would take uncer similar 
notice or belief.” Seaboard, etc., R. 
Co. v. Joyner, supra. 


20. See infra § 2163. 


21. St. Louis, ete., R. Co. v. Scott, 
102 Ark. 417, 144 SW 917; Ludden v. 
Columbus, ete., R. Co. 9 OhS&CP 
Ces 7 OhNP 106. 


U. S.—Louisville, etc., oe Co. Vv. 
Rao. 86 Fed. 240, 30 CCA’ 6 


Ala.—Louisville, ete., R. Co. v. Ray- 
burn, 198 Ala. 191, 73 S$ 461 


Ark.—St. Toure, etc., R. Co. v. Mon- 
day, 49 Ark. 257, 4 SW 782 


ie Paice. v. Walters, 164 Ill. 560, 
45 NE 1068 [aff 63 Ill. A. 562]. 


Ind.—Pittsburgh, ‘etc.,' R. Co. v. 
Judd, 10 Ind. A. 213, 36 NE 775. 


Mo.—Cerido v. Manufacturers’ R. 
Co., (A.) 221 SW 434. 


Tex.—Southern Tract. Co. v. Rogan, 
(Civ. A.) 199 SW 11365. 

[a] Lying prone upon track.—The 
trainmen cannot presume that one 
lying prone upon the track will exer- 
cise care in extricating himself from 
a dangerous place. Louisville, etc., R. 
Co. v. Rayburn, 198 Ala. 191, 73 S 461. 


[b] Person on bridge-——Where a 
person is upon a bridge where he can- 
not easily step out of danger, he can- 
not be presumed to leave the track to 
avert injury. Fowler v. Chicago, etc., 
RR. Co., 182: Ws A, 123. 


{c] Person standing with head 
down.—Where a person is observed 
standing upon the tracks with his 
head down, apparently oblivious of 
any danger, trainmen may not pre- 
sume that he will care for himself. 
Cercido v. Manufacturers’ R. Co., (Mo. 
A.) 221 SW 434. 


[d] That person was sitting on 
track on trestle or was stooping over 
it before he was struck is no evidence 
that he was in a position from which 
he could not extricate himself, pre- 
cluding the engineer from assuming 
that he would get off the track when 
the train came near, Smalley  v. 
Southern R. Co., 57 S. C. 243, 35 SH 
489. 


23. U. S.—Finlayson v. Chicago, 
ete, RCo, 9 B.tCas. No: 457938, 1 Dill. 
Bo: 


Ala.—Central of Georgia R. Co. v. 
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Blackmon, 169 Ala. 304, 83 S 805; Fra- 
zer v. South Alabama, etec., R. Co., 81 
Ala. 185;°1°S' 85," 60 AmB. 145. 


Fla.—Atlantic Coast Line R. Co. v. 
Miller, 53 Fla. 246, 44 S 247. 


Kan.—Chicago, ete., R. Co. v. Clink- 
enbeard, 72 Kan. 559, 84 P 142. 


La.—Saitta v. Yazoo, etc., R. Co., 
153 La. 1099, 97 S 261; Nolan v. Illi- 
nois Cent. R. Co., 145 La. 483, 82 S 
590; Cook v. Louisiana, etc., R. Co, 
130 La. 917, 58 S 767. 


Mo.—Jackson v. Kansas City, etc., 
us mo 157 Mo. 621, 58 SW 32, 80 Am 
R F 


Nebr.—Omaha, etc., R. Co. v. Cook, 
42 Nebr. 905, 62 NW 285. 


N. C.—Ward v. Atlantic Coast Line 
R. Co., 167 N. C. 148, 88 SE 326,°;LRA 
1918E 451. 


Oh.—Cincinnati, ete, R. Co. 
Murphy, 17 Oh. Cir. Ct. 2.23, 9 Oh. cir, 
Dec. 703. 


S. C.—Dix v. Atlantic Coast Line R. 
Co., 98 S. C. 492, 82 SE 798. 


Tex.—Gulf, etc., R. Co. v. Hill, (Civ. 
A.) 58 SW 255. 


Utah.—Stegell v. Salt Lake, etc., R. 
Co., 50 Utah 139, 167 P 237. 


Va.—Norfolk, ete., R. Co. v. Over- 
ton, 111 Va. 716, 69 SE 1060. 


W. Va.—Teel v. Ohio River R. Co., 
49 W. Va. 85, 38 SE 518. 


See Yazoo, etc., R. Co. v. Lee, 148 
Miss. 809, 114 S 866, (an engineer has 
the right, in the case of a full grown 
person walking on the track, to as- 
sume that such person is in possession 
of all his faculties). 


[a] Adults are presumed to be of 
sound mind and body and capable of 
avoiding accidents; and if an adult 
person is killed on its right of way by 
a train, the company cannot be held 
liable until it is shown that such per- 
son was in a helpless condition and 
that the engineer had knowledge of 
such helplessness in time to have 
stopped his train and prevented the 
accident. Teel y. Ohio River R. Co., 
49 W. Va. 85, 38 SE 518. 


24 Louisville, ete., R. Co. v. Far- 
ley, 201 Ala. 365, 78 S 221; Bruce v. 
Missouri Pac. R. Co., (Mo.) 271 SW 
762; and cases supra note 23. 


[a] Tracks on public highway.— 
Where a pedestrian, walking toward 
the train, was seen a mile distant on 
the tracks which were on part of a 
public highway, the train operatives 
could assume such person would see 
and hear the train and avoid it. Ste- 
gell v. Salt Lake, etc., R. Co., 50 Utah 
139, 167°P 237. 


{b] Train backing.—Where a train 
was backing, the conductor could pre- 
sume that one on the tracks would 
exercise his senses and step off the 
tracks. Dix v. Atlantic Coast Line R. 
Co., 98 S. C. 492, 82.SH 798. 


25. Finlayson v. Chicago, ete, R. 
Co., 9 FY. Cas. Noy 4,798, Liao 
Illinois Cent. R. Co. v. Hocker, 55 SW 
438, 21 KyL 1398; Hebert v. Louisiana 
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have a right to presume that such person is of sound 
mind and good hearing and eyesight,” and that such 
person will make a reasonable and proper use of his 
senses;?4 and where the proper alarm signal or warn- 
ing, as by bell or whistle, is given to him of the ap- 
proaching train,?° they have a right to act on the 
assumption that he will hear and heed the warning 
when given, and will retire to, or remain in, a place 
of safety in time to prevent injury from the approach- 
ing train of which he has knowledge or of which, by 
the ordinary use of his senses, he should have knowl- 
Although these 


principles extend to 


Western R. Co.,.104 La. 4838, 29 S 


239; Starbard v. Detroit, etc., R. Co., 
122 Mich. 23, 80 NW 878. 
[a] Another engine exhausting” 


nearby.—The case is not altered by 
the fact that an engine is exhausting 
steam or creating other disturbances. 
which tend to drown the noise of the 
approaching train. Ward vy. Atlantic 
Coast Line R. Co., 167 N. C. 148, 83 
SE 326, LRAI918E 451. 


26. U. S—Bookman v. Seaboard. 
Air Line R. Co., 152 Fed. 686, 81 CCA 
612; Central Trust Co. v. Wabash, 
etc., R. Co., 26 Fed. 896; Finlayson 
v. Chicago,-ete., R. Co., 9h. Cas» No. 
4,793, 1 Dill. 579. 


Ala.—lIllinois Cent. R. Co. v. Mar- 
tin, 213 Ala. 617, 105 S 805; Central 
of Georgia R. Co. v. Finch, 179 Ala. 
121, 59 S 619; Central of Georgia R. 
Co. v. Blackmon, 169 Ala. 304, 53 S 
805; Southern R. Co. v. Gullatt, 150 
Ala. 318, 43 S 577; Louisville, ete., R. 
Co. v. Lewis, 141 Ala. 466, 37 S 587; 
Southern R. Co. v. Bush, 122 Ala. 470, 
26 S168; 
Black, 89 Ala. 313, 8 S 246. 


Ark.—St. Louis, etec., R. Co. v. New- 
man, 105 Ark. 284, 151 SW 255; St. 
Louis, etc., R. Co. v. Cain, 104 SW 533; 
St. Louis, etc., R. Co. v. Monday, 49 
Ark. 257, 4 SW 782; St. Louis, etc., 
R. Co. v. Wilkerson, "46 Ark. 513. 


Cal.—Holmes v. South Pac. Coast 
Ri Con SiCalt 161s aioe ssass 


Sone —Goudreau v. Connecticut Co.,. 
84 Conn. 406, 80 A 281. 


Fla.—Atlantic Coast Line R. Co. v. 
Miller, 53 Fla. 246, 44 S 247; FYorida, 
etc., R. Co. v. Williams, 37 Fla. 406, 
20 S 558. 


Ga.—Georgia R., ete., Co. v. Daw- 
son, 37 Ga. A. 542, 141 SE 57; Young 
v. South Georgia R. Co.,34 Ga. <A. 
537, 130 SH 542; Payne v. Hayes, 25 
Gay AS T7303 104 SE 917; Central of 
Georgia R. Co. v. Thompson, 25 Ga. A. 
715, 104 SE 515; Tice v. Central of 
aoe R. Co., 25 Ga. A. 346, 103 ‘SH 


Ida.—Anderson y. Great Northern 
R. Coz, 15 Ida. 513,599 P 91. 


Ill.— Morgan v. New York Cent. R: 
Co., 327 Ill. 339, 158 NE 724; Ingram 
v. Jackson, 206 Ill. A. 466; Pope v. 
Osborne, 182 Tll. A. 659; Chicago, etc., 
R. Co. v. Thompson, 99 Tl. A ee 


Ind.—Pennsylvania Co. v. Ne veRR 
1386 Ind. 242, 36 NE 382; Cincinnati, 
éte.,) Rh... Co. v. Long, 1127 Ind. 166, 13 
NE 659; Terre Haute, etc., R. Co. vz 
Graham, 46 Ind. 239; Louisville, ete., 
Reco, Cronbach, 12 Ind. A, 666, 41 
NE 15; Pittsburgh, GUC. ceva CO meV 
Judd, 10 Ind. A. 213, 36 NE 775; Scud- 
der v. Indianapolis, ete.,, JR: Co., Wils. 
481. See Ullrich v. Cleveland, ete; 
R. Co., 151 Ind. 358, 51 NE 95 (hold 
ing that the reliance upon such pre- 
sumption is not willfulmess). 

Iowa.—Trotter v. Chicago, ete., R. 
Co., 185 Iowa 1045, 171 NW 572; Fisk 
v. Chicago, SiC, R. (Gloy jealakit Towa 392, 
82 NW 93 


ee eee icstn ete., R. Co. v. Clin- 
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Louisville, ete., R. Co. v. 
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kenbeard, 72 Kan. 559, 84 P 142; 
Campbell v. Kansas City, etc., R. Co., 
55 Kan. 5386, 40 P 997. 


Ky.—Hines v. Taylor, 192 Ky. 298, 
233 SW 716; Williamson, etc., R. Co. 
v. Charles, 168 Ky. 41, 181 SW 614; 
Willis v. Louisville, ete., R. Co., 164 
Ky. 124, 175 SW 18; Louisville, etc., 
R. Co. v. Weiser, 164 Ky. 23, 174 SW 
734; Chesapeake, etc., R. Co. v. Mont- 
joy, 148 Ky. 279, 146 SW 371; Louis- 
ville, etc., R. Co. v. Hunt, 142 Ky. 778, 
135 SW 288; Miller v. [llinéis Cent. 
R. Co., 118 SW 348;' Louisville, etc., 
R. Co. v. Redmon, 122 Ky. 385, 91 SW 
722, 28 Ky 1298 Illinois. Cent... R. 
@o. v. Hocker, 55 SW 438; 21 Kyl 
1398; France v. Louisville, ete, R. 
Co., 22 SW 851, 15 Kyl 244; Louis- 
ville, etc., R. Co. v. Cooper, 13 Ky. Op. 
473; Louisville, ete., R. Co. v. Cooper, 
11 Ky. Op. 519; Gibbons v. Norton 
Iron Works, 9 Ky. Op. 298. 


La.—Saitta v. Yazoo, etc., R. Co., 
153 La. 1099, 97 S 261; Wells v. Mor- 
gan’s Louisiana, ete., SS. Co., 147 La. 
58, 84 S 498; Hebert v. Louisiana 
Western R. Co., 104 La. 483, 29 S 239. 


Me.—Copp v. Maine Cent. R. Co., 
100 Me. 568, 62 A 735. 


Mich.—Levy v. Houghton County 
St. R. Co., 164 Mich. 572, 129 NW 683; 
Starbard vy. Detroit, etc., R. Co., 122. 
Mich. 23, 80 NW 878. 


Co., 41 Minn. 500, 43 NW 332, 5 LRA 
786. 


Miss.—Yazoo, ete., R. Ca v. 
148 Miss. 809, 114 S 866. - 


Mo.—Carrier v. Missouri Pac. R. 
Co., 175 Mo. 470, 74 SW 1002; Livings- 
ton v. Wabash R. Co., 170 Mo. 452, 
71 SW 136; Jackson v. Kansas City, 
ete), KR.  Co., a7 -Mio. 621; 58: SW 32, 
80 AmSR 650; Boyd v. Wabash West- 
ern RCo, 105, Mo..3 71, L6.SWw, 909; 
Maloy v. Wabash, etc., R. Co., 84 Mo, 


Lee, 


270; Bell v. Hannibal etc., R. Co., 72 
Mo. 50; Schupp v. Wabash, etc., R. 
Co.,, 166 Mo. A. -597, 149 SW 1043; 


Laughlin Ve St. Liowis; ete., ds Co;, 144 
Mo. A. 185, 129 SW 1006; Burde v. 
Chicago, etc., R.-Co.,, 123 Mo. A. 629, 
100 SW 509; Reyner v. Pauses City, 
éte., R. Co., "86 Mo. A. 52 


Nebr.—Wilson vy. oe "Pac. REC, 
107 Nebr. 111, 185 NW 406. 

N. H.—Waldron v. Boston, ete. R. 
Co:; 71 Nv H362,052A1 443, 


N. Y.—Dorr v. Lehigh Valley R. 
€o., 211 N. YY. 369,,105 NE.652, LRA 
1915D 368, AnnCasi1915C 763; Keller 


Vente Ev COs ehGoieN. We Gl, oie, INEs 
965; Spooner v. Délaware, etc., R. 
Co., 115 N. Y. 22, 21 NE. 696; Chrystal 


Ven Drom acete!, Ria Coy, 105. Ne “Y.. 164, 
11 NE 380; Capitula v. New York 
Cent. R. Co., 200 App. Div. 247, 192 
NYS 745; White v. New York Cent. R. 
Co., 20 NYS 6; Burnes v. Staten Is- 
land R. Co., 17 NYS 741; Bernhardt v. 
Rensselaer, etc., R. Co., 18 HowPr 427 
[rev on facts 32 Barb. 165, 19 HowPr 
199i 


N. C.—Brown v. North Carolina R. 
Co., 172 N. C. 604, 90 SE 783; McMil- 
lan v. Atlanta, etc., Air Line R. Co., 
172 N. C. 853, 90 SE 683; Abernathy v. 
Southern R. Co., 164 N. C. 91, 80 SE 
421: Clegg v. Southern R.. Co:, 133 N. 
Go 303, 4525 657, 132-1N.. C.. 292), 43 
SE 836; McArver v. Southern R. Co., 
129 N. C. 380, 40 SE 94; Matthews v. 
Atlamtics,ctc.,, RajiCo: Lia iN, Cr 640, 
23 SE 177; Syme v. Richmond, etc., 
mR. Cor, 1V3°N. C. 558,18 SH 14 High 
v. Carolina Cent. R. Comm LEZEN. IC. 
3855 LSB 095 Norwood v. Raleigh, 
etc., itn Os, iat IN, GE 236, 16 SE 4; 
McAdoo v. Richmond, ete., 1B Coy 105 
N. GC. 140, 11 SE 316. 


Oh.—Cincinnati, etc., R. Co. v. Mur- 
vole LN in, Chig, Cite BRE) Olay (Chics IDC, 
7033 Driscoll v. Cincinnati, €te., UR. 
Gor On Cin Ct. 4935, LOM, Cir, Dec. 
274; Ludden vy. Columbus, Gwe Ua 
Co., 9 OhS&CP 793, 7 OHNP 106. 
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Okl.—Lusk vy. Haley, 
I Ae 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196, 


S. C.—Moseley vy. Carolina, etc., R. 
Co., 106 S. C. 368, 91 SE 380; Free v. 
Southern R:\'\Go., 83° Si: /C} 178, 65 SE 
212; Smalley v. Southern R. Co., 57 
S. C, 248, 35 SH 489. 


Tex.—Texas Midland R. Co. v. Byrd, 
102 Tex.'263, 115 SW 1168, 20 LRANS 
429, 20 AnnCas 1387; International, 
etc., EEN OOR Vy Garcia, 75 ‘Tex. 583, 13 
SW 2238; Artusy v. Missouri Pac. R. 
Co., 73 Tex. 191, 11 SW 177; .Houston, 
etc; (RR. Calva Smith, 62 Dexa sn7ss 
Gulf, ete., R. Co. v.-Phillips, (Civ. A.) 
183 SW 806; Houston, etc., R. Co. v. 
Ramsey, 43 Tex. Civ. A. 603, 97 SW 
1067; Shetter v. Ft. Worth, etc., R. 
Co, 30) Tex: Cive As 5367 Ti SiW) ots 
Houston, ete. Ri Co.ivi Marvin; (Civ. 
A.) 54 SW 629; St. Louis, etc., R. Co. 
tee cs 6 Tex. Civ. A. 718; 26 SW 


Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 138 P 1185; Smalley 
v. Rio Grande Western R. Co., 34 Utah 
42a, 98 Psi t Palmeriye Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229. 


- Va.—Southern R. Co. v. Daves, 108 
Va. 378, 61 SE 748; Norfolk, etc., R. 
Co. v. Dean, 107 Va. 505, 59 SE 389; 
Humphreys v. Valley R. Co., 100 Va. 
749, 42 SE 882; Rangeley v. Southern 
R. Col, 95 Va. 715, 30°) SH 3863 Tyler 
v. Sites; 90 Va. 539, 19 SH 174; Tyler 
v. Sites, 88 Va. 470, 18 SE 978; Nor- 
folk, ete., R. Co. v. Harman, 83 Va. 
553.8, SH 251. 


Wash.—Scharf v. Spokane, ete., R. 
Co. 92) Wash. 561, 0059) 7902 Similer 
v. Northern Pac. R. Co., 89 Wash. 527, 
154 P 1086, LRA1916D 702, AnnCas 
1917A 933. 


W. Va.—tTeel v. Ohio River R. Co., 
49 W. Va. 85, 38 -SE 518. 


[a] Reason for rule.—‘If such is 
the general presumption [that one 
would not leave the tracks], then it 
may be the duty of a railroad train 
to come to a dead stop at a distance 
far enough from a person observed 
upon the frack to enable it to send a 
force and remove him from the track, 
before the train passes. This practice 
would necessarily render railroad 
transportation so slow as to lead to 
its abandonment, and a return to the 
old methods of transportation by 
muscular power, with the aid of 
wagons, etc., which vehicles may pass 
around and avoid obstructions in their 
path.” ~ Indianapolis, vete;, IR. Co. Vv. 
McClaren, 62 Ind. 566, 569. 


[b] Rule applied.—‘If a raslway 
train, which ought to whistle when 
passing through a station, were to 
pass through without whistling, and a 
man were, in broad daylight, and 
without anything, either in the struc- 
ture of the line or otherwise, to ob- 
struct his view, to cross in front of 
the advancing train and to be killed, 
I should think the judge ought to tell 
the jury that it was the folly and 
recklessness of the man, and not the 
carelessness of the company, which 
eaused, his death.” Dublin, etc., R. 
Co. v. Slattery, 3 App. Cas. 1155, 1166. 


[ec] Reasonable bounds of pre- 
sumption.—Where an invitee on the 
right of way to obtain goods con- 
signed to him has negligently placed 
himself in a position of danger, which 
an engineer sees, or Should have seen, 
the engineer may assume that such 
person will step to one side and avoid 
injury, although such assumption 
must not be carried beyond the point 
where one of ordinary prudence would 
infer from appearances that the per- 
son was oblivious of the danger, 
Wilson v. Union Pac. R. Co., 107 Nebr. 
111, 185 NW 406. 


fd] Approach noted by pedes- 
trian’s companion.—Where a _ tres- 


75 Okl, 206, 
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passer was walking with a companion 
who looked back and must have seen 
the train approaching, the engineer 
could assume that such companion 
informed intestate of the approach of 
the train, until intestate’s want of 
knowledge was exhibited by continu- 
ing upon the track. Louisville, etce., 
Ae v. Farley, 201 Ala. 365, 78 S 


[e] Effect of use by public.—(1) 
That certain tracks were used by 
pedestrians did not affect the right of 
an engineer to assume that one seen 
on the track would get out of the way 
in time. Veatch v. Wabash R. Co., 
145 Mo. A. 232, 129 SW 404. (2) 
Where trainmen approaching a path- 
way used daily by several hundred 
persons with knowledge of the rail- 
road give timely warning of the ap- 
proach of a train while a person is on 
the pathway and is seen by the train- 
men, and such person is then in a 
place of safety, the trainmen may as- 
sume that he is aware of the approach 
of the train and will keep out of dan- 
ger, and need not anticipate that he 
will put himself in a position of peril. 
Louisville, etc., R. Co. v. Cook, (Ky.) 
128 SW 81. 


{f] Drayman on station platform 
will not be supposed to enter upon the 
tracks in front of an approaching 
train. Southern R. Co. v. Bailey, 110 
Va. 833, 67 SE 366, 27 LRANS 379. 


[g] Driving stock off tracks.— 
Where a person turned his stock upon 
the right of way thinking no train 
would pass, it being Sunday, and he 
was injured in trying to drive such 
stock off in front of an approaching 
special, the trainmen could presume 
that he would step off the tracks, 
there being a clear view for some dis- 
tance. Shittenhelm vy. Louisville, etc., 
R. Co,, 12 Keys Ops 316. 


[h] Employee of another road 
struck by defendant’s passenger train 
backing into the station is within the 
rule that the railroad may presume 
that employees will look out for 
themselves, thus absolving it from 
keeping a lookout. Bruce v. Missouri 
Pac. Ri Cos; Gio.) 274) SW 7625 

[i] Headlight shining on pedes- 
trian.— Where the headlight was 
burning and shone on the injured per- 
son, the engineer had a right to as- 
sume that the injured person knew of 
the train and would leave the track, 
there being nothing to show any disa- 
bility. Northern Alabama R. Co. v. 
Elliott, 219 Ala. 423, 122 S 402. 


[ij] On sidetracks.— Where a 
pedestrian is observed on a Siding, 
the engineer may presume that he will 
step off, and his failure to do so was 
held the proximate cause of the in- 
jury. Ward v. Atlantic Coast Line R. 
Cor VOTEN. (Ci) L485" 83 VS His 2. bse dacs 
1918H 451. 


[k] Path between elevated tracks. 
—Where a pedestrian is walking in a 
path between two elevated tracks, the 
engineer is strongly justified in pre- 
suming that such person’s course will 
not be changed. Young v. Louisville, 
ane Re Co,.1228. Ky. 77150 Lb Swe (24a) 
100 


[1] Projecting rod.—The trainmen 
may assume that a pedestrian will 
step to one side in order not to be 
struck by a projecting rod on the 


train which he is meeting. Ehlers y. 
Chicago, ete., R. Co., 194 Ill. A. 24. 
[m] Running toward train.— 


Where a pedestrian on a bridge runs 
toward the train it an attempt to 
signal it when heard, the operator was 
held not negligent in not anticipating 
that he would run toward the car. 
Goudreau v. Connecticut Co., 84 Conn. 
406, 80 A 281. 


{n] Starting train.—Where a per- 
son is seen on or about a standing 
train or cars, the reasonable presump- 
tion is that he appreciates the danger 
of his position and will get out of the 
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adults,?*7 such is not true in the case of a child of ten- 
This presumption, however, does not 
exist as an abstract proposition of law, but whether 
or not it prevails in any particular case depends upon 
all the circumstances surrounding the parties at the 
time;?° it does not apply, for example, where an 
operative sees that the pedestrian does not respond 
to a signal and sees others vainly trying to signal 
such pedestrian,°° or where an operative knows of 
men working upon a viaduct where their means of 
apprehending the approach of the train are ob- 
seured,*1 or where the signals are not believed to have 
It has been held that 
the train operatives are not authorized to presume 
that a person seen on the track will leave it in time 


der years.?® 


been heard for any reason.*? 


RAILROADS 


to avert injury unless some warning is given.*? If 


way before the train is started, and 
the railroad company is not liable for 
injuries to him by the train’s belle 
started unawares, in the absence 
proof that it knew of his perilous posi- 
tion when it started. Kendall. v. 
Louisville, etc., R. Co., 76 SW 376, 25 
KyL 793; Myers v. Boston, etc., R. 
Co!, 72 Ni B. 175, 55 A892. 


[o] One operating hand car across 
a bridge or trestle has the right to 
assume that persons crossing thereon 
will step off the track and permit it to 
pass, and he owes no duty toward 
them until he discovers by their be- 
havior or conduct that they cannot or 
do not intend to leave the track; and 
that behavior or conduct must mani- 
fest itself positively and will not be 
inferred from their simply remaining 
on the track. Wright v. Southern R. 
Co., 182 N. C. 327, 43 SE 845. 


[p] Stepping off, then on, tracks.— 
Where, as a train approached, dece- 
dent stepped off the track out of sight 
of the engineer and then stepped back 
on the track and was killed, the en- 
gineer’s failure to blow the whistle or 
ring the bell did not constitute negli- 
gence, he being justified in concluding 
that deceased, having reached a place 
of safety, would remain there. Mc- 
Quarrin v. Alexandria, etc., R. Co., 
155 La. 795, 99 S 602. 


[a] Suicide.—‘“If a man intends to 
commit suicide, and throws himself 
in front of an engine, it is not expect- 
ed that he will do so, and there is no 
responsibility on the part of the com- 
pany.” Escalera v. American R. Co., 
1 Porto Rico Fed. 115, 117. 


[r] Watchman may presume.—A 
watchman on a bridge, after warning 
a pedestrian upon the tracks that a 
train was approaching, might pre- 
sume such person to be in the use of 
care and was not negligent in failing 
to watch his course or signal the en- 
gineer. Lapp v. Louisville, ete., R. 
Co., 178 Ky. 647, 199 SW 798. 


27. See cases supra this section. 


“When an engineer sees an adult 
on the track ahead of him, he ordi- 
narily has a right to presume that he 
will get off the track before the train 
reaches him.’ Anderson—v. Great 
Northern R. Co., 15 Ida. 513, 529, 99 
a9 1 

[a] Where person apparently of 
adult age in possession of his ordinary 
faculties and at liberty to leave the 
track at pleasure is seen by an en- 
gineer on the track ahead of him, he 
may rightfully presume that such per- 
son will leave the track in time to 


avoid danger. Ohio, ete. R. Co. v. 
Walker, 113- Ind. 196, 15 NE 234, 3 
AmSR 638. 

28. See infra § 2160. 


R. Co. v. Wool- 
A. 551 [rev on other 


29. Chicago, etc.. 
ridge, 72 Ill. 


grounds: 174 Ill., 330, 51 -NE. 701]; 
James v. Iowa Cent. R. Co., 183 Iowa 
231, 165 NW 999, 166 NW 1045; Hines 
v. Taylor,'192 Ky. 298, 233 SW 716; 
Texas, etc., R. Co. v. Roberts, 2 Tex. 
Civ. A. 111,.20 SW 960. 


30. Yazoo, etc., R. Co 
Miss. 809, 114 S 866. 


31. Conrad v. New York Cent., etc., 
RR. €o.7-13% Appice Div.) 372,07 LLL NMIS 
774 [motion to dism app den 198 N. Y. 
599 mem, 92 NE 1081 mem, and aff 
201 N. Y. 514 mem, 94 NE 1093 mem]. 


32. Southern Tract. Co. v. Rogan, 
(Tex. Civ. A.) 199 SW 1135. 


Last clear chance doctrine see infra 
§ 2239. 

83. Houston, etc., R. Co. v. Harvin, 
(Tex. Civ. A.) 54 SW 629; Kelley v. 
Ohio River R. Co., 58 W. Va. 216, 52 
SE 520, 2 LRANS 898; Raines v. 
Chesapeake, etc., R. Co., 39 W. Va. 50, 
19 SE 565, 24 LRA 226 

34 See supra text and note 26. 

35. Southern R. Co. v. Bush, 122 
Ala. 470, 26 S 168; Wyrick v. South- 
ern R. Co., 172 N. C. 549, 90 SE 563; 
Ward v. Atlantic Coast Line R. Co., 
167 N. C. 148, 838 SE 326, LRA1918E 


. v. Lee, 148 


451; Beach v. Southern R. Co., 148 
N. C. 153, 158, 61 SE 664; Tyler v. 
Sites, 88 Va. 470, 13 SE 978; Norfolk, 


CLO ACO; Ve Harman, 83 Va. 553, 8 
SE 251. 


“The engineer has the right to pre- 
sume, even up to the last moment, 
when it is too late to save him, that 
he will leave the track in due time, 
provided he appears to have posses- 
sion of his ordinary faculties and of 
the sense of sight or hearing and is 
so situated that he can use them for 
his own safety.” Beach v. Southern 
R. Co., supra. 


36. Georgia R., etc., Co, v. Daniel, 
89 Ga. 463, 15 SB 538; Lake Shore, 
etc., R: Co. v. O’Conner, 115 Ill. 254, 
3 NB 501; Neary v. Northern Pac. 
R. Co., 41 Mont. 480, 110 P 226. 


[a] City speed ordinance.—Where 
an engineer approaches railroad yards, 
where a municipal ordinance limiting 
the speed of trains is in force, at a 
rate of speed in excess of the maxi- 
mum limit, and observes a person in 
the yard on a track over which he is 
about to pass, the duty of reducing 
the speed to the ordinance limit arises 
instantly on entering the yards, and 
the engineer may not rely on the usual 
presumption that the person will, on 
signal, assume a place of safety. 
Neary v. Northern Pac. R. Co., 41 
Mont. 480, 110 P 226. 


37. See supra § 2135. 
pra § 2155. 

38. Kan.—Missouri Pac. R. Co. v. 
Prewitt, 59 Kan. 734, 54 P 1067 [rev 
7 Kan. A. 556, 51° P 923]. 


Ky.— Goodman v. Louisville, 


See also su- 


etc., 


acting in good faith and with reasonable prudence— 
on such presumption*‘ the railroad employees delay ~ 
using preventive efforts to avoid an injury until it is 
too late to do so, the railroad company will not be 
liable,?®> unless their own negligence, as in running 
at an unlawful rate of speed, precludes them from 
acting on such presumption.*® 


[§ 2160] (5) As to Children—(a) In General. 
Following a general rule stated above®* it has been 
held that, until an object is recognized as a child, 
no duty arises on the part of the railroad company 
to care for it.?® 
on or near its track the duty of using all reasonable’ 
means to avoid injuring it after becoming aware of 
its presence and peril.®® 


However, a railroad owes a child 


Where the railroad em- 


Re Co. 46” Key: 900 11 S Wiki 4c 
KyL 1086, 63 LRA 657. 


Miss.—Yazoo, ete., R. Co. v. Huff, 
111 Miss. 486, 71 S 757, 


N. Y.—Burgess v. Long Island R. 
Co., 153 App. Div. 379, 138 NYS 560. 


Va.—wNorfolk, etc., R. Co. v. Dunna- 
way, 93 Va, 29, 24 SE 698. 

See cases supra § 2158. 

[a] Boys sleeping.—An engineer 
who saw three boys who were sleeping 
on or near the track in the country 
was not required to apply his brakes 
until he had given the alarm and it 
then became apparent to a person of 
ordinary prudence, situated as he was, 
that the boys were unconscious of 
the approach of the train. Thomp- 
son v. Illinois Cent. R. Co., 154 Ky. 
820, 159 SW 587. 


[b] Child lying between tracks.— 
Where a child was lying between the 
rails on a bridge, but was not seen 
until the engine was within six hun- 
dred feet when the engineer saw a 
blue object and thought it to be a 
workman, there is no _ negligence. 
Burgess v. Long Island R. Co., 153 
App, Div. 379, 138 NYS 561. 


[c] Child picking up  coal.— 
Where a child of eleven years was 
picking up coal on the tracks and was 
seen at one hundred and fifty yards 
but thought to be a piece of paper, 
and it was not distinguished as a 
child until within thirty feet of it, 
there was no recovery for the injury. 
Goodman v. Louisville, ete., R. Co., 
116 Ky. 900, 77 SW 174, 25 KyL 1086, 
63 LRA 657. 


39. U. S—McCarthy v. New York, 
ete., R. Co., 240 Fed. 602, 153 CCA 
406; Smith v. Baltimore, ete., R. 
Co., 210 Fed. Noe ae CCA 146; Chesa- 
peake, ete., Vv. Hawkins, 174 
Fed. 597, 98 COA 443, 26 LRANS 309; 
Baltimore, éte., R. Co. v. Hellenthal, 
88 Fed. 116, 31 CCA 414; Felton v. 
Aubrey, 74 Fed. 350, 20 CCA 436. 


Ala.—Southern R. Co. v. Smith, 177 
Ala. 367, 58 S 429; Southern R. Co. 
Vv. Forrister, 158 Ala, 477, 48 S 69; 
Nashville, etc., Ry. Cov. Harris, 143 
Ala, 249, 37-8 794, 110 AmSR 29; Ala- 
bama Great Southern R. Co. v. Moor- 
er, 116 Ala. 642, 22 S 900; Alabama 
Great Southern ’R. Co. v. Dobbs, 101 
Ala. 219; 12 S 770. 


Ark.—Little Rock, ete, R. Co. v. 
Barker, 33 Ark. 350, 34 AmR 44, 


Cal.—Benson y. Central Pac. R. Con 
98 Cal. 45, 32 P 809, 33 P 206. 


Conn.—Nolan v. New. York, 
R. Co., 58 Conn, 461, 4 A 106, 
Del. "Tully v. Philadelphia, ete., R. 


ore 18 Del. 537, 47 A 1019, 82 AmSR 


etc., 


Ida.—Anderson v. Great Northern 
R. Co., 15 Ida. 513, 99 P 91. 


eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 2160] 


ployees see,*® or in the exercise of ordinary care 
should see,*! that the child did not hear or under- 
stand the signals or apparently did not appreciate its 
position and would not get out of danger, they were 
bound to use all reasonable means within their power 
to stop the train if possible in time to prevent an ac- 
While it has been held that there is no 
greater duty owed to a child than to an adult,#” and 
that to impose upon a railroad the duty to watch all 


cident. 


Ill.—Union Stockyard, etc., 
Butler, 92 Ill. A. 166. 


Ind.—Pittsburgh, ete en OO, eV, 
Redding, 140 Ind. 101, 39 NE 921, 34 
LRA 767; Indianapolis, ete, oh. Co. 
v.. Pitzer, 109 Ind. 179, 6 NE 310, 10 
NE 70, 58 AmR 387; Holstine v. Di- 
rector Gen. of Railroads, 77 Ind. A. 
582, 134 NE 303; Baltimore, etc., R. 
Co. v. Bradford, 20 Ind. A. 348, 49 NE 
388, 67 AmSR 252. 


Iowa.—Papich v. Chicago, etce., R. 
Co., 183 Iowa 601, 167 NW 686; Wag- 
ner v. Chicago, ete., R. Co., 124 Iowa 
462, 100 NW 332; Wagner v. Chicago, 
etc., R. Co., 122 Iowa 360, 98 NW 141; 
Thomas v. Chicago, ete., R. Co., 114 
Towa 169, 86 NW 259; Thomas v. Chi- 
cago, etc., R. Co., 93 Iowa 248, 61 NW 
967; Burg v. Chicago, etc., R. Co., 90 
Iowa 106, 57 NW 680, 48 AmSR 419; 


Con 7. 


Walters v. Chicago, etc., R. Co., 41 
Iowa 71. 

Kan.—Morris y. Lusk, 103 Kan. 220, 
173 PP 3465), Kansas Pac.-:B.)' Coo v. 


Whipple, 39 Kan. 531, 18 P 730. 


Ky.—Lee y. Hines, 202 Ky. 240, 259 
SW 338; Cincinnati, etc, : Co. v. 
Sowder, 119 SW 203; O’Bannon v. 
Southern R. Co., 110 Sw $29,338 Kyl 
315, 436; Louisville, etc., R. Co. v. 
Logsdon, 118 Ky. 600, 81 SW 657, 26 
KyL 457; Elliott v. "Louisville, etc., 
mR. Cox 99 SW 233, 30 KyL 471; Jack- 
son v. Louisville, etc., R. Co., 46 SW 
5, 20 KyL 309: 


Md.—Bannon y. Baltimore, etc., R. 
Co., 24 Md. 108. 


Minn.—BEllington v. Great 
ern R. Co., 96 Minn. 176, 
827. 


Miss.—Yazoo, ete., R. Co. v. Smith, 
111 Miss. 471, 71 S 752; Mobile, etc., 
R. Co. v. Watly, 69 Miss. 145,.13 
825: 

Mo.—Dalton v. Missouri, etc., R. 
Co., 276 Mo. 663, 208 SW 828; Liv- 
ingston v. Wabash R. Co., 170 Mo. 
452, 71, SW. 136; Donahoe y. Wa- 
bash, GLC. Fee COs, ’83-Mo. 543. 


Nebr.—Meyer vy. Midland Pac. R. 
Co., 2 Nebr. 319. 


N. H.—Nappi v. Grand Trunk R. 
Co, “te N: iH roel, 99 A 185. 


N. Y.—Albrecht v. Rochester, etc., 
Hen Oo. 205 Ne ¥.01200,, 98 NE, 3025 
Chrystal v.\Croy, ¢éte., R.. Co.,,105- N. 
Y. 164, 11 NE 380; Foley v. New 
York, etc., R. Co., 78 Hun 248, 28 
NYS 816. 


N. C.—Jeffries v. Seaboard Air Line 
R. Co., 129 N. C. 236, 39 SE 836, 


Oh,.—Cleveland, etce., R. Co 
Stein, 1 Oh. Cir.. Ct. Nes) 65, 24 On: 
Cir. Ct. 643; Ludden v. Columbus, 
ete, R.y. Cosy 9 OhS&CP iay'e 4 OhNP 
106. 

Okl,—Jenkins v. 
191, 239 P 135. 


Pa.—Osborne vy. Philadelphia, etc., 
R. Co., 268 Pa. 472, 106 A 732; Eply 
v. Lehigh Valley R. Corts Pa: ‘Super. 


North- 
104 NW 


Davis, 111 OkI1. 


509; Kelly v. Philadelphia, etc., R. 
Co., 30 LegInt 140. 
Tex.—International, ete., R. Co. 


Vallejo, 102 Tex. 70, 113 SW 4, 115 
Sw 265. 

Utah.—Palmer_v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 
16. AnnCas 229; Smalley v. Rio 
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Grande ene R. Co., 34 Utah 423, 
98°C si 


iWin: WoT EH ine v. Norfolk, etc., 
R. .Co.; 99 W. Va. 85, 128 SE 275, 43 
ALR 34: Dempsey v. Norfolk, ete., 
Bm. Cos 69 W. Va. 271, 71 SE 284, 34 
LRANS 682. 


Wis.—McVoy v. Oakes, 
214, 64 NW 748. 


fa] Rule applied where a boy 
was injured while crossing the track 
under coal cars. Papich v. Chicago, 
etc., R. Co., 183 Iowa 601, 167 NW 


[b] Indifference amounting 
wantonness.—(1) Where the engineer 
of a train, which ran over a child, 
saw the child on the track, and with 
reckless indifference of consequences 
neglected to use means to avoid the 
injury after discovering the peril, if 
discovered in time for preventive ef- 
fort, he was guilty of wanton wrong. 
Southern R. Co. v. Forrister, 158 Ala. 
477, 48 S 69. (2) Where an engineer 
discovers a child in peril in time to 
avoid injuring it by the exercise of 
reasonable diligence and consciously 
fails to exercise such diligence, such 
failure is wanton negligence and the 
company is liable for his negligence. 
Alabama Great Southern R. Co. v. 


91 Wis. 


Burgess, 119 Ala. 555, 25 S 251, 72 
AmSR 943. 

40. U. S—Smith v. Baltimore, 
eh R. Co., 2105Fed. 414, 127 CCA 


Ind.—Indiana, ete., R. Co. v. Pit- 
zer, 109 Ind. 179, 6 NE 310, 10 NE 
70, 58 AmR 387; Terre Haute, etc., 
Tract. Co. v. Maberry, 52 Ind. A, 114, 
NE 401; Louisville, etc., R. Co. 
v. Lohges, 6 Ind. A. 288, 38 NE 449. 


Iowa.—Thomas v. Chicago, ete., R. 
Co., 114 Iowa:169, 86 NW 259; Sut- 
zin v. ‘Chicago, etc., R. Co., 95 Iowa 
304, 63 NW 709. 

Kan.—Kansas Pac. R. Co. v. Whip- 
ple, 39 Kan. 531, 18 P 730. 


Ky.—Thompson y. Illinois Cent. R. 


Co., 154 Ky. 820, 159 SW 587. 
Miss.—Campbell vy. Gulf, etec., R. 
Co., 126 Miss. 438, 89 S 1; Yazoo, 


CLO COMmV en Lui, BL Miss.“486 s0i 
S 767. 

Mo.—Duffy v. Missouri Pac. R. Co., 
19 Mo. A. 380. 

N. Y.—Schwier v. aan York Cent., 
ete;, RaCo.79.0) Ni. 558. 


N. C.—Towe vy. hae Coast 
Line R. Co., 165 N. C. 1, 80 SE 889. 


Oh.~—Ludden v. Columbus, ete., R. 
Co., 9 OhS&CP 793, 7 OhNP 106. 


Pa.—Kelly v. Philadelphia, ete., R. 
Co., 30 Legint 140. 


Tex.—International, ete., R. Co. v. 
Vallejo, (Civ. A.) 108 SW_ 1187 [rev 
on other grounds 102 Tex. 70, 113 SW 
4,115 SW 25]; Missouri, etc., Re Co, 
v. Hammer, 34 Tex. Civ. A. 354, 78 
SW 708. 


W. Va.—Dempsey v. Norfolk, etc., 
R. Co., 69 W. Va. 271, 71 SE 284, 34 
LRANS 682. 


Wis.—Friend vy. Chicago, 
Co., 104 Wis. 668, 80 NW 934 

[a] Fright.—An engineer is negli- 
gent if he fails to stop on observing 
a child of ten years in an obvious con- 
dition of fright where the child 


ete., R. 


to. 
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children about the yards and tracks during the opera- 
tion of the train would be too burdensome,** it has 
also been held that more or a different kind of care 
is required in his case than in the case of one who 
has reached the age of discretion,** or at least that 
the childhood of the person is a fact to be taken into 
consideration with the other circumstances in deter- 
mining the proper degree to be exercised.*® 
child is of tender years the railroad employees have 


If the 


Towe v. 
165 N. C. 


starts to run up the track. 
Atlantic Coast Line R,. Co., 
1, 80 SE 889, 


[b] Evidence of negligence.—(1) 
The jury would be warranted in find- 
ing that a _ six-year-old child was 
struck because of the negligence of 
the engineer of the train, if it appears 
from the evidence that the child was 
on the track as the train approached, 
and was struck while attempting to 
escape, if it further appears that the 
engineer saw the child in ample time, 
but did nothing to prevent the train 
from striking it. Campbell v. Gulf, 
etc., R. Co., 126 Miss, 438, 89 Si. (2) 
A finding that the engineer of a train 
saw a child five years old on the 
track running ahead of the train in 
time to stop authorizes a finding of 
negligence if he failed at once to use 
every effort to stop the train. Smith 
v. Baltimore, ete., Co., 210 Fed. 
414, 127 CCA 146. 


41. Jeffries v. Seaboard Air Line 
Re Co, 129° N.C. 236, 39° Sh eoso a6 
is the duty of an engineer to check 
the speed of his train in order to avoid 
injuring a child on the track when in 
the exercise of reasonable care the 
engineer should have first  per- 
ceived the child and not when he ac- 
tually saw it, although his attention 
was distracted by ‘his duties, as in 
that event it is incumbent on the 
railroad to employ sufficient assist- 
ants to maintain a proper lookout). 
To same effect McGuire v. Norfolk, 
ete, R. Co. T0 W.. Va. 5388) 74.SE 


42. McCarthy v. New York, ete, 
R.. Co., 240 Fed. 602, 1538 CCA 406; 
‘Alabama Great Southern R.. (Comey 


Moorer, 116 Ala. 642, 22 S 900; Ban- 
pon v. Baltimore, etc., R. Co., 24 Md. 
108. : 

43. International, etc., -R. Co. v. 
Vallejo, 102 Tex. 70, 113 SW 4, 115 
SW . 25. 

[a] Reason for rule.—“ Would 


anyone contend that it was the duty 
of the railroad company to cease the 
operation of its train in order to per- 
form the duties of nurse?’ Interna- 
tional, etc., R. Co. v. Vallejo, 102 Tex. 
70, 75, 113 SW 4, 115 SW 25. 


44. Nolan v. New York, etc., R. 
Co., 53 Conn, 461, 4 A 106; Indianapo- 
lis, etc., R. Co. v. Pitzer, 109 Ind. 179, 
6 NE 310, 10 NE 70, 58 AmR 887; 
Frick v. St. Louis, etc., R. Co., 75 Mo. 
595; Angiline v. Norfolk, etc., R. Co., 
99 W. Va. 85, 128 SEH 275, 43 ALR 34. 
See Houston, GEC. ae: Co. Vv. Boozer, 
2 Tex. Unrep. Cas. 452 (while age or 
physical condition of a person injured 
in a collision does not ordinarily af- 
fect the degree of care required by 
those operating a locomotive, still, 
in the case of a child which is known 
to those operating the engine to be 
on or about the track, a greater degree 
of care is required than in the case 
of ordinary persons). 


“We can conceive of no’higher duty 
of diligence incumbent upon a rail- 
road company to exercise, except the 
one it owes to its passengers, than 
that of protecting an infant found on 
its track from injury or death.” An- 
derson vy. Great Northern Rf. Co., 15 
Ida. 513, 528) 99 BP 92, 


45. Terre Haute, etc., Tract. Co. v. 
Maberry, 52 Ind. A. 114, 100 NE 401. 
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no right to presume that it will move or keep out of 
the way,*® and precautions should be taken as soon 
as a child is seen near a track approaching it, and 
not merely after it goes on the track;** and it has 
been held that such a child should be placed in the 
care of a competent person or to watch it carefully.*® 
Nevertheless, under a general rule above stated,*? 
where the child does not appear to be in any appre- 
ciable danger, the railroad is not responsible for an 
accident which could not have been guarded against 
by any reasonable degree of diligence.°° 
being removed, the child’s return is not to be antici- 
As to children, the danger zone is not mere- 


pated.>? 
ly the track.®? 


46. See infra § 2161. 


B72 Little Rock. 1etel, a. CO. Vv, 
Barker, 39 Ark. 491; Livingston v. 
Wabash R. Co., 170 Mo. 452, 71 SW 
136 


43. Chesapeake, etce., 
Hawkins, 174 Fed. 597, eon 98 OCA 
443, 26 LRANS 309. 


“The duty of vigilance cast upon 
the railroad’s employees by their ac- 
tual knowledge of the situation of 
the child on or near the track in a 


position of danger eliminates entire- |, 


ly the question of how it got there in 
the first instance. A new duty has 
arisen from the situation of the child 
and the train hands’ observation of 
that situation.” Chesapeake, etc., R. 
Co. v. Hawkins, supra. 


Ba See supra § 2155. 
Ga.—Cross v. sone ROCo:, 
108 cm 170, 34 SH 27 
Tll.—Casey v. aly Trunk West- 
ern -R., Co.;- 465 Ill. A. 108: 


Iowa.—Radenhausen  v. 
ete. pt. CO., 
Sain, 


Chicago, 
205 Iowa 547, 218 NW 


N. Y.—Chrystal v. Troy, 
Co., 105 N. Y. 164, 11 NE 380. 


Pa.—Pennsylvania R. Co. v. 
gan, 82 Pa. 134. 


Tex.—International, etc., R. Co. v. 
Vallejo, 102 Tex. 70, 113 ae 4, Te 
SW 25; International, CLC eae Os 
Wear, 33 Tex. Civ. A. 492, 17 SW 372. 


fa] Child in yards with father.— 
Where a child of five years is in the 
yards with her father, and the fact 
was known to the trainmen, it was 
negligence not to give notice of the 
movement of the cars. Wininger v. 
Ft. Worth, etc., R. Co., 105 Tex. 56, 
143 SW 1150 [rev (Civ. A.) 141 Sw 
273]. 


{b] Child crossing sidetracis.— 
Where the child was seen fourteen 
feet distant going in an opposite di- 
rection, and the only danger that 
could be anticipated was if the child 
should cross over the sidetrack, there 
was no negligence when the child did 
cross over and was injured. Inter- 
national, etc., R. Co. v. Vallejo, 102 
Tex. 70, 113 SW 4, 115 SW 25. 


[ce] Child on other = tracks.— 
Where a child of ten years was seen 
on other tracks and stepped in front 
of the engine when only ten feet 
away, no negligence could be attri- 
buted to the railroad company. 
Casey v. Grand Trunk Western R. 
Coz, T65 Til. A. 108. 


[d] Railroad was held not negli- 
gent per se for failure to stop and re- 
move a boy, walking on cinders be- 
side the track, to a place of safety. 
Radenhausen v. Chicago, ete., R. Co., 
205 Iowa 547, 218 NW 3816. 


etc.) AR: 
Mor- 


51. Smalley v. Rio Grande West- 
ern R. Co., 34 Utah-—423, 98 P 311. 
52. Carney v. Chicago, etc.; R. Co., 


(Mo.) 23 SW (2d) 993. 
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[§ 2161] (b) Right To Presume That Child Will 
As to a child of tender years, the | 
railroad employees in charge of a train have no right 
to act on the assumption that it will heed signals of 
danger given by an approaching train, and will act 
with the discretion of an adult in remaining in a place 
of safety or getting out of the way of such trains,°* 

unless it is apparently of sufficient age and intelli- 
gence to understand the danger of its position;°* but 
on the contrary it is held that in such case the rail- 
road employees are bound to assume that the child 
will remain and are charged with the highest degree 
of care on its behalf.°> 


However, it has been held 


that a train operative has the right, in broad day- 


‘ 


53. Ala.—Southern R. Co. 
rister, 158 Ala. 477, 48 S 69. See Cen- 
tral of Georgia R. Co. v. Blackmon, 
169 Ala. 304, 53 S 805 (recognizing 
the rule that an engineer cannot pre- 
sume that a child of such tender 
years as not to appreciate the danger 
will get off the track). 


Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692; Payne v. 
Hayes, 25 Ga. A. 730, 104 SE 917; 
Central of Georgia R. Co. v. Thomp- 
son, 25 Ga. A. 715, 104 SE 515. 


Ida.—Anderson v. Great Northern 
RCo. Lovida, ols, 99GP wo de 


Ind.—Indianapolis, ete., R. Co. 
Pitzer, 109 Ind. 179, 6 NE 3810, 10 ‘NE 
70, 58 AmR 3887. 


Iowa.—Sutzin v. Chicago, 
Co., 95 Iowa 304, 63 NW 709. 


Ky.—Louisville, etc., R. Co. v. Van- 
arsdell, 77 SW 1103, 35 KyL 1432. 


Miss.—Yazoo, ete., Hote Co. v. Smith, 
111 Miss. 471, 71 S 7 


Mo.—Carney v. a hee 
Co., 23 SW (2d) 993; 
Wabash R. Co., 170 Mo. 452, 71 SW 
1363. Riley ‘yv. Missouri Pac. R. Cox 
68 Mo, A 652; Duffy v. Missouri Pac. 
Ra Co.y £9 Mo. A. 380. 


N. Y.—Spoorier vy. Delaware, 
R. Co., 115 N. ¥. 22, 21 NE. 696 


v. For- 


(SE xs Prenel 825 


etCs cet: 
Livingston v. 


etc., 


172 N. C. 549, 90 SE 563. 


Oh.—Ludden vy. Columbus, etc., R. 
Co;, 9 -OhS&CP* 793, 7 OhNP 106. 


Pa.—Kelly v. Philadelphia, etc., R. 
Co., 30 LegInt 140. 


Philippine.—U. S. v. Bonifacio, 34 
Philippine 65. 

Tex.—Missouri, ete, R. Co. 
sre ameustt 34 Tex. Civ. ‘A, 354, 73 sw 


Utah.—Palmer v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229; Smalley v. Rio Grande 
to R. Co., 34 Utah 423, 98 .P 


Va.—Gunn v. Ohio River R. Co., 
42. W, Va. 676, 26 SE 546, 36 LRA 


“It is not to be supposed that one 
of such tender age would appreciate 
the perilous situation, or have suffi- 
cient judgment and discretion to ex- 
tricate herself.” Southern R. Co. vy. 
Forrister, 158 Ala. 477, 482, 48 S 69. 


“Tf the child was on the track, he 
could not assume that it would get 
off. That rule as to adults does not 
apply to irresponsible-looking chil- 
dren.” Dempsey v. Norfolk, ete., R. 
Co., 69 W. Va. 271, 274, 71 SH 284, 
34 LRANS 682, 


[a] Six-year-old child.—Southern 
ae v. Smith, 168 Ala, 174, 50 S 
[b] Nine-year-old child.—Stuck 


v. Kanawha, ete, R. Co., 76 W. Va. 
453, 86 SE 18. 


[ec] As discovery of peril.—The 


N. C.—Wyrick v. Southern R. Co.,. 


presumption that a child, twenty-five 
months old, will leave a railroad track 
in time to avoid an approaching train 
cannot be indulged in, but the dis- 
covery by the trainmen of the child 
on the track is a discovery of its 
peril. Galveston, ete., R. Co. v. Olds, 
(Tex. Civ. A.) 112 SW 787. 


[dj] Children ru. across 
tracks.—Where little children ran 
across the tracks ahead of their 
mother, they could not be presumed 
to remain at a safe distance from the 
train approaching. Carney v. Chica- 
go, ete., R. Co., (Mo.) 23 SW (2d) 993. 


[e] ‘Children running off tracks.— 
Where an engineer of a fast train. 
saw children running off from the 
track, he had a right to suppose they 
would get out of the way, and the 
railroad was not liable because one 
of them, catching her foot on a switch 
rod, was killed by the train. Wy- 
rick v. Southern R. Co;,, 172) Nex: 549, 
90 SE 563. 


54. Ky.—Givens v. Louisville, etc., 
R. Co., 72 SW 320, 24 KyL 1796 


Mich.—Trudell vy. Grand Trunk R. 
oor 126 Mich. 73, 85 NW 250, 53 LRA 


. 


Mo.—Matz v. Missouri Pace. R. Co., 
ae Mo. 275, 117 SW 584. 


C.—Merideth v. Richmond, etc., 
lava a, 108. .N. (CGC. 616, 15 Ss 137. 


Oh.—Carter v. Erie R. Co., 14 Oh. 
Cir. Ct. N. S. 108. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 188 P 1185. 


Va.—Southern R. Co. v. Daves, 108 
Va. 378, 61 SE 748. 


[a] Four-year-old child.—The op- 
erators of the train were allowed to 
presume that a four-year-old child 
would get off the tracks for the rea- 
son that they were not bound to. ex- 
pect helpless infants upon the tracks. 
Burnes v. Staten Island, etc., R. Co., 
17 NYS 741. 


euCey ete 


[b] Bight-year-old child.—South- 
ern R. Co. v. Daves, 108 Va. 378, 61 
SE 748. 

[ec] Ten-year-old child.—Gibbons 


v. Norton Iron Works, 9 Ky. Op. 298; 
Matz v. Missouri Pac. R. Co., 217 Mo. 
275, 117 SW. 584. 


[dad] Fourteen-year-old child.—(1) 
Carter v. Brie R. Co., 14 Oh. Cir. Ct. 
N. S. 108. See Jensen v. Denver, etc., 
R. Co., 44 Utah 100, 188 P 1185 (ques- 
tion for jury). QQ) In the case of a 
fourteen-year-old boy, whether the 
engineer had a right to assume that 
he would. step off the track was a 
question for a jury. Jensen y, Den- 
ver, etc., R. Co., supra. 


55. Anderson v. Great Northern R. 
Co. 015) Ida,.513,..529; 99 B ols Burs: 
v. Chicago, etc., R. Co., 90 Iowa 106, 
57 NW_ 680, 48 AmSR 419; Livings- 
ton v. Wabash R. Co., 170 Mo. 452, 71 
SW 136; Palmer v. Oregon Short Line 
R. Co., 34 Utah 466, 98 P 689, 16 Ann 
Cas 229, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


— 
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light, when the train is perfectly visible, and its 
approach must be heard or known, to assume that a 
living object will leave the tracks, although such an 


object prove later to be a child.®® 


[§ 2162] (6) As to Infirm or Helpless Persons— 
The degree of care and prudence 
required of railroad employees operating a train 
toward a person seen on or near the track as stated 
above®’ is not ordinarily affected by the physical 
condition of the party injured;when not involving 
the question-of contributory negligence;** and the 
fact that such person is deaf or laboring under some 
other physical disability, in the absence of knowledge 


(a) In General. 


“We conceive it to be the duty of 
an engineer on a railway locomotive, 
when he discovers a child of the age 
of four years on the track ahead of 
him, to take immediate action to con- 
trol his train so that he may stop it 
before reaching the child, and there- 
by save injuring or killing it in the 
event it does not remove from the 
track before he reaches it.’’ Ander- 
son v. Great Northern R. Co., supra. 


56. Chrystal v. Troy, etc., R. Co., 
105 N. Y. 164, 11 NE 380. 


[a] Reason for rule.—‘“He could 
not know when he first saw the plain- 
tiff that he was too young to be con- 
scious of the danger to which he was 
exposed, and without the imputation 
of negligence he could run on until 
he discovered that he was heedless of 
the danger. Reasonable care in the 
management of trains which must 
make their time between stations, 
and have the right of way, does not 
require more.” Chrystal v. Troy, etc., 
Ro Co. 105 N. Y¥. 164, 770,11 NH. 380. 


[b] Thus it has been held that an 
engineer had the right, in the ab- 
sence to any notice gr knowledge to 
the contrary, to assume that the par- 
ents of immature children, playing 
around and upon a pile of. sawdust 
near the track, were not permitting 
such children to go into a place of 
danger unattended, and that, if he 
had seen and knew that children of 
immature age were accustomed to 
gather and play around the pile of 
sawdust, he had the right to assume 
that their parents were not neglecting 
them, and that some one of proper 
age was present to look after and 
eare for them. Holstine v. Director 
_ Gen. of Railroads, 77 Ind. A, 582, 134 

NE 303. 


57. See supra § 2155. 

58. Louisville, etc., R. Co. v. Per- 
ry, 173 Ky. 213, 190 Sw 1064; Hous- 
ton, etc., R. Co. v. Boozer, 2 Tex, Un- 
rep. Cas. 452. 

59. U. S.—New York, etc., R. 
v. Kelly, 93 Fed. 745, 35 CCA 571. 

Ala.—Louisville, ete., R. Co. v. 
Black, 89 Ala. 313, 8 S 246. 

Ga.—Atlantie Coast Line R. Co. v 
Barton, 14 Ga. A. 160, 80 SE 530. 

Ky.—Louisville, ete. R. Co. v. 
Perry, 173 Ky. 213, 190 SW 1064. 

La.—Jones v. Chicago, etc., R. Co., 
162: La. 690, 111 S. 62, 

Mich.—Piskorowski v. Detroit. etc., 
R. Co., 121 Mich. 498, 80 NW 241, 80 
AmSR 518. 

Mo.—Candee vy. Kansas City, 
R. Co., 130 Mo. 142, 31 SwW:1029. 


N. Y.—Murch v. Western, etc., R. 
Co., 78 Hun 601, 29 NYS 490. 


N. gees v. North Carolina R. 
Co. OS N.C. 340: 


Porto a as ee v. American R. 
Co., 9 Porto Rico 196. 


' Tex.--San Antonio, etc., (Coy 
McMillan, 100 Tex. 562, 102 Row 103, 


{52 C, J.—39] 


Co. 


ete; 
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of that fact by such employees, does not increase 
their duty toward him;°? 
aware that he cannot or will not get out of danger, 


and, if after becoming 


they use all reasonable efforts to prevent an injury, 


“When an engineer actually dis- 
covers that a person on the track in 
front of his engine is not going to 
leave the track and is not giving any 
attention to the approach of the en- 
gine, he is under precisely the same 
measure of duty to save ‘him if he 
can by the exercise of ordinary care 
with the means at his command 
whether he be old or young, or have 
good hearing or bad, or good eyes or 
bad eyes, or be sick or crippled, or 
strong and healthy.” Louisville, etc., 
ee v. Perry, 173’ Ky. 213, 190 Sw 


60. Smith v. Baltimore, ete, R. 
Co., 210 Fed. 414, 127 CCA 146; Louis- 
ville, eiGA ye Co. v. Black, 89 Ala. 
313, -8—S "046; San ‘Antonio, etc., R. 
“Pr v. McMillan, 100 Tex. 562, 102 SW 


61. Ala.—Frazer vy. South, etc., R. 


Co., 81 Ala. 185, 1 S 85, 60 AmR ra 


ee nviiie. ete: acini Co 
Downing, 149 Ky. G (isi be 149 SW i017; 
Cobb vy. Louisville, etc., Ra COs 124 
SW 831; Louisville, etc., R. Co. v. 
Cooper, 13 Ky. Op. 473. 


Mich.—Piskorowski v. Detroit, etc., 
R. Co., 121 Mich. 498, 80 NW 241. 


Mo.—Candee vy. Kansas City, etc., 
BR. Co., 130 Mo. 142, 31 SW 1029. 


N. C.—Poole v. North Carolina R. 
Co.;goay Nt ‘C340; 


Porto Rico.—Perez v. American 
Co., 9 Porto Rico. 196. 


Tex.—Artusy v. Missouri Pac. R. 
Coste Lex. LOI LE ISW Lite 


Tage 


62. Ga.—Atlantic Coast Line R. 
par vy. Barton, 14 Ga. A. 160, 80 SE 
30. 


Ky.—Daugherty v. Louisville, etc., 
R. Co., 206 Ky. 325, 267 SW 151. 


La.—Jones v. Chicago, etc., R. Co., 
162 La. 690, 111 S 62. 


N. Y.—Murch v. Western New 
paras ete., R. Co., 78 Hun 601, 29 NYS 
490. 


Tex.—Louisiana, ete., R. Co. v. Mc- 
Donald, (Civ. A.) 52 SW 649. 


63. New York, etc., R. Co. v. Kel- 
ly, 93 Fed. 745, 35 CGA 571; Sims v. 
Macon, etc., R. Co., we Ga. 93; Gregory 
vy. Southern Pac. Co., 2 Tex. Civ. 
A. 279, 21 SW ait, But see East 
Tennessee, ete., R. Co. v. St. John, 
5 Sneed (Tenn.) 524, 73 AmD 149 
(where the railroad was held liable 
for injuring a boy while asleep, per- 
force of the statute). 


64. Ala.—Goodwin v. Cent. R. etc., 
Co., 96 Ala. 445, 11 S 393. 


Ky.—Ohio Valley Electric R. Co. 
v. Payne, 213 Ky. 590, 281 SW 523; 
Louisville, ete., R. Co. v. Hathaway, 
124 Ky. 666, 89 SW 724, 28 KyL 628, 
2 LRANS 498 (lying beside the 
track). 

N. Y.—McKenna v. New York, etce., 
R. Co., 9 Daly 262. 

Tex.—Louisiana, etec., R. Co. v. Mc- 
Donald, (Civ. A.) 52 SW 649. 


the railroad company is not liable,®° although the 
person injured was deaf,®! intoxicated,®? asleep,®* 
or otherwise physically infirm or disabled.** 
however, such operatives know, or have reasonable 
grounds for believing, that the person so seen is 
physically infirm or disabled, they are held to a great- 
er degree of care and prudence than in the ease of a 
person possessed of all his faculties,®°® as, for exam- 
ple, where the person is intoxicated,®*® or otherwise 


Where, 


Va.—Tucker y. Norfolk, 
Co., 92 Va. 549, 24 SW 229 

[a] Lying apparently helpless on 
track.—Goodwin v. Central R., etce., 
Co., 96 Ala. 445, 11 S 393. 


65. Ala.—Alabama Great South- 
ern R. Co. v. Hamilton, 135 Ala. 343, 
33 S 157. 

Ga.—Southwestern R. Co. v. Han- 
kerson, 72 Ga. 182; Tice v. Central of 
Georete R. Co., 25 Ga. A. 346, 103 SE 


CLC. kv 


Ky.—Hines vy. Taylor, 192 Ky. 298, 
233 SW 716. 


La.—Jones v. Chicago, ete., R. Co., 


-162 La. 690, 111 S 62. 


Md.—Frech v. Pthiladelphia, etce., 
R. Cos, 39 Mad. 574: 

Mo.—Friemonth v. Kansas City, 
etc:, Ra Co., CA.) 180eS Wisl063. 


N. C.—Brown v. North Carolina R. 
Co., 172 N. C. 604, 90 SE 783. 


S. C.—Key v. Charleston, etc., R. 
Co., 144 S. ron 164, 142 SE 33 6. 


Tex.—International, etc., R. Co. v. 
Smith, 62 Tex. 252; Houston, etc., R. 
Co. v. Boozer, 2 Tex. Unrep. Cas. 452; 
Texas etch). Rit Colmvs Caan Uae 4 
Tex. Civ. A. 121, 23 SW -43 


W. Va.—Wendell v. nae 89 W. 
Va. 356, 109 SE 734; Teel v. Ohio Riv- 
er R. Co., 49 W. Va. 85, 38 SE 513. 


Que.—Canadian Pac. R. Co. v. 
Tapp, 18 Que. K. B. 552. 


[a] Where engineer violating rule 
of company that “any object waved 
violently by any person on the track 
signifies danger, and is a signal to 
stop’ pays no heed to a person run- 
ning along the track waving his hat 
and making every possible effort to 
stop the train and does not apply 
brakes until too late to avoid an acci- 
dent when he observes a person ly- 
ing on the track, ‘he will be held neg- 
ligent. Seaboard, ete.. R. Co. v. oa 
ner, 92 Va. 354, 33 SH 773. 


[b] Person throwing legs over 
rail_—Where a person so lay that an 
approaching train on another track 
could have passed without injuring 
him that he lain still, but after the 
train had nearly passed he threw his 
legs under the last wheels, there was 
no negligence in not stopping the 
train. McKenna v. New York Cent., 
ete, ER. Co, 09) Daly) GN) mea levis 
8 Daly 304]. 


66. Ky.—Louisville, ete., Co. 
v. Spicer, 187 Ky. 601, 219 SW Hoan, 

La.—Jones v. Chicago, ete., R. Co., 
162 La. 690, 111 S 62. 

Mo.—Friemonth v. Kansas 
etc., R. Co., (A.) 180 SW 10638. 

N. C.—Brown v. North Carolina R. 
Co., 172 N. CG. 604) 90 SE 783: 


S. C.—Key v. Charleston, etc., 
Co., 144 S. C. 164, 142 SE 336. 

Tex.—San Antonio, etce., R. Co. 
pacar its (Civ, VA.) 180 SW 1126, 
1127. 


“It owed the same care to the 


City, 


Re 
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insensible to danger,®7 or helpless.®® 


[§ 2163] (b) Right To Presume That Person Will 
Avoid Injury. In accordance with a general rule 


above stated,®°® railroad employees 


train, seeing a person on the track ahead, have a right 
to act on the presumption that he is in possession of 
his faculties and that he will hear and heed the sig- 
nals given and will remain in or retire to a place of 
safety so as to avoid injury, unless they know that 
such person is defective in hearing or eyesight,*° or 
‘that he otherwise labors under some disability that 


prevents him from knowing of his 


drunken trespasser as. to the sober 
one, and_the unfortunate person who 
becomes intoxicated and goes upon a 
railroad track and stands or lies up- 
on it is not an outlaw that may be 
slain by the servants of a railway 
company.’ San Antonio, ete., R. Co. 
v. Jaramilla, supra. 


[a] Where person so intoxicated 
as apparently not to be able to care 
for himself is seen on or around rail- 
road tracks by a foreman, yardmas- 
ter, or other officer or employee of a 
railroad company, it is their duty to 
use ordinary care either to see him to 
a place of safety or to notify the 
servants in charge of a train which 
is soon to pass, and if they do nei- 
ther, the railroad is liable if the 
servants in charge of an approaching 
train could have avoided the injury 
had they been duly notified. Cincin- 
nati, HCO. wea Marrs? 110" Key. 

27 Kyl 388, 115 
AmSR 289, 70 LRA 291; Fagg v. 
Louisville, ete., R. Co., 111 Ky. 30, 63 
SW 580, 23 KyL 3838, 54 LRA 919. 


[b] Man drunk but not helpless.— 
Where an intoxicated person, al- 
though,seen on or about the track, is 
not physically or mentally helpless, 
and has departed, and the servants 
having knowledge of his condition 
have no reason -to believe that he is 
still in: the’ vicinity of the track, 
their failure to notify a train crew 
about to pass of his presence is not 
negligence. Southern R. Co. v. Back, 
103 Va. 778, 50 SH 257. 


{c] Drunken man seen by track- 
walker.—Where a trackwalker saw 
an intoxicated man lying on the track 
asleep and he awakened the man who 
seemed able to care for himself, the 
company was not negligent because 
the trackwalker then left him.  Vir- 
ginia Midland R. Co. v. Boswell, 82 
Va, 932, 7 SE: 3838. 


{d] In Tennessee Shannon Code 
§§ 1574-1576, prescribing the precau- 
tions required in the operation of 
trains, applies to a man, drunk and 
asleep on a railroad track. 'Tennes- 
see Cent. R. Co. v. Binkley, 127 Tenn. 
Wt,» 153° SW 59. 


67. Brown v. North Carolina R. 


Co., 172 N. C. 604, 90 SE 783. 

68. Payne v. Hayes, 25 Ga, A. 730, 
104 SE 917; Treadwell v. Atlantic 
Coast Line R. Co., 169 N. C. 694, 86 
SE 617. 

69. See supra § 2159. 

70. 


Ala.—Louisville, ete., R. Co. v. 
Black, 89 Ala. 313, 8 S 246. 
Ky.—Nichols v. Louisville, ete., R. 
Co., 6 SW 339, 9. KyL 702. 
Mo.—Candee v. Kansas City, 
R. Co., 180 Mo, 142, 31 SW 1029. 
Oh.—-Cincinnati, ete, R 
Murphy, 17 Oh. Cir. Ct. 223, 


etc., 


po OOs evs 
JsOh> Cin, 


Dec, 703 

Or.—Cogswell v. Oregon, etc, R. 
Co 16) Or. 417, 

Tex.—Houston,, sete, oR. -.Co. . -vi 
O’Donnell, 99 Tex. 636, 92 SW 409 
[rev (Civ. A.) 90 SW 886]; Interna- 
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getting or keeping out of the way,’! or unless there 


in charge of a 


danger or from 


tional, etc., R. Co. v. Garcia, 75 Tex. 
583, 13 SW 223; Artusy y. Missouri 
Pac). Rei Conta, Dex. LOL LA ISI We dtl 


71. Ala.—Central of Georgia R. 
ee v. Blackmon, 169 Ala. 304, 53 S 

Ark.—St. Louis, ete. R. Co. v. 
Monday, 49 Ark. 257, 4 SW 782; St. 
Louis, ete., R. Co. v. Wilkerson, 46 
Ark. 513. - 


Fla.—Florida Cent. R. Co, v. Wil- 
liams, 37 Fla, 406, 20 S 558. 


Ga.—Payne v. Hayes, 25 Ga. A. 
730, 104 SE 917; Central of Georgia 
R. Co. v. Thompson, 25 Ga. A, 715, 
104.SH 515. 


Mo.—Jackson v. Kansas City, etc., 
R.. Co., 157 Mo. 621, 58 SW 82, 
AmSR 650. 


Nebr.—Omaha, ete., R. Co. v. Cook, 


42 Nebr. 905, 62 NW 235. 
N. C.—Norwood v. Raleigh, etc., 
Ri Go., 110 IN. C!236, 16 SH 43) ‘Clark 


v. Wilmington, ete, R. Co., 109 N. C. 
430, 14 SE 43, 14 LRA 749; Dailey v. 
Richmond, etc., R. Co., 106 N. C. 301, 
11 SE 320; McAdoo v. Richmond, etc., 
R. Co., 105 N. C. 140, 11 SH. 316; Her- 
ring v. Wilmington, ete, R. Co., 32 
N. C. 402, 51 AmD 395. 


Tex.—San Antonio, etc., R. Co. v. 
Jaramilla, (Civ. A.) 180 SW 1126. 


72, Ark.—St. Louis, etc., R. Co. v. 
Wilkerson, 46 Ark. 513. 


Fla.—Florida Cent., ete., R. Co. v. 
Williams, 37 Fla. 406, 20 S 558. 


Ky.—Hines v. Taylor, 192 Ky. 298, 
233 SW 716. 


N. C.—Clegg v. Southern R. Co., 
133) Ni 2G), 803, 45; SH) 65%7,, 132. Nv iC: 
292, 43 SE 836. 


Oh.—Cincinnati, ete., R. Co. v. 
Murphy, 17 Oh. Cir. Ct. 228, 9 Oh. 
Cir. Dec. 703. 


“If, however, the man seen upon 
the track is known to be, or from his 
appearance, gives them good reason 
to believe that he is insane or badly 
intoxicated, or otherwise insensible 
of danger, or unable to avoid it, they 
have no right to presume that he will 
get out of the way, but should act 
upon the hypothesis that he might 
not or would not, and should use a 
proper degree of care to avoid injur- 
ing or killing him. Failing in this, 
the railroad company would be re- 
sponsible for damages, if by the use 
of such care, after becoming aware 
of his negligence, they could have 
avoided injuring , him.” St. Louis, 
ae R. Co. v. Wilkerson, 46 Ark. 513, 
523. 


[a] As soon as anything occurs 
to raise suspicion that such person 
has not possession of his senses or is 
otherwise helpless, the presumption 
that a person walking on the track 
will leave it on the approach of a 
train in time to avoid injury ceases 
to obtain, and the trainmen are re- 
quired to use all reasonable care to 
avoid injury by stopping the train at 
once, Cincinnati, ete., R. Co. v. Mur- 


are indications of such disability from the party’s 
actions or appearance sufficient to give notice to those 
in charge of the train of such fact."? 


[§ 2164] (7) Impossibility Not Demanded. It is 
not. negligence on the part of a railroad company to 
fail to exercise some of the precautions above enum- 
erated’* where it is impossible to do so after the 
person’s peril is discovered,’* as where the manifes- 
tation of the peril and the catastrophe are so close, in 
point of time, as to leave no room fer preventive 


phy, 17 Oh, Cir. Ct. 223, 9 Oh. Cir. 
Dec. 7038. 


[b] . Where person’s manner indi- 
cates his helplessness or unconscious- 
ness, the engineer will be at fault in 
running him down, if by a proper 
lookout he could have seen him and 
avoided the injury. Clegg v. South- 


ern R. Co., 1383 N. C. 303, 43 SE 836, 
45 SE 657. 
[c] That a deaf mute is walking 


on the track with his head and body 
bent forward does not indicate to an 
engineer that he is not in possession 
of his faculties. Tyler v. Sites, 90 
Va. 539, 19 SE 174. 

73. See supra §§ 2155-2163. 


74 Ala.—Louisville, ete., R. Co. v. 
Moran, 190 Ala. 108, 66 S 799. 

Ark.—St. Louis, ete., R: Co. v. Tuc- 
ka, 95 Ark. 190, 129 SW 541. 


Ga.—Gordon y. Atlantic Coast Line 
Re. Coy 21) Ga. Av 812,095 SH SLi. 


Ill—Joy v. Chicago, ete., R. Co., 
263 Ill. 465, 105 NE 330. 
Iowa.—Fisk vy. Chicago, 


GtCrna akus 
Co., 111 Iowa 392, 82 NW 981. 


Kan.—Burgess y. Atchison, etc., R.. 
Co.,; 83 Kan. 49%, 112 P 103. 


Ky.—Rager v. Louisville, etc., R. 
Co., 1387 Ky. 811, 127 SW 155; Craeg- 
er v. Illinois Cent. .R. Co., 134 Ky. 


543, 121 SW 458; Nashville, etc., R. 
Co. v. Bean, 110 SW 328, 33 KyL 303; 
Louisville, ete., R. Co. v. Redmon, 122 
Ky. 385, 91 SW 722. 


La.—Bolner v. Texas, etc., R. Co., 
141 La. 50, 74 S 627. 


Mich.—Hoover y. Detroit, ete, R. 
Co., 188 Mich. 318, 154 NW 94. 


Mo.—Haley v. Missouri Pac. R. 
Co., 197 Mo. 15, 98 SW 1120, 114 
AmSR 748. 


Nebr.—Meyer vy. 
Co., 2 Nebr. 319. 


N. Y.—Harty v. New Je 
R. Co., 42 N. Y¥. 468, alia. 


N. C.—Pharr v. Southern R. Co., 
133 N. C. 610, 45 SE 1021. 


[a] Ability to stop not shown.— 
Where a person was seen lying on 
the tracks at a distance of eighty or 
ninety yards, if it is not shown that 
the train could ‘have been stopped in 
that distance, there is no negligence 
as a matter of law. Southern R. Co. 
v. Gullatt, 150 Ala. 818, 43 S 577. 


[b] Speed too great to permit 
stop.—Where it is impossible to stop 
the train in time to prevent injury 
on account of the speed at which the 
train is running, the railroad is not 
liable to one injured, for such failure 
to stop. Illinois Cent. R. Co. v. John- 
son, 97 SW 745, 30 KyL 142. 


[c] In Tennessee, after a person 
could have been seen on a track by a 
lookout on the locomotive, a compli- 
ance with the statute requiring the 
whistle to be sounded and the brakes 
to be put down is impossible, and the 
company is not liable for failure to 
do so. Hast Tennessee, etc., R. Co. vy. 
Swaney, 5 Lea (Tenn.) 119, 


Midland Pac. R. 


: ; 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2164-2165] 


\ 


effort,7® as, for example, in the case of suicide;"° 
and should a person near the track suddenly go upon 
the track and be injured, the fault will not be that of 


the company.*? 


[§ 2165] 2. As to Persons at Stations*?*—a, In 
While railroad employees, knowing of the 
enhanced danger at depot grounds on account of per- 
sons constantly passing and repassing, are required 


General. 


75. Ala.—Frazer v. South Alaba- 
ma, etc., R. Co., 81 Ala. 185, 1 S 85, 60 
AmR 145. 


Ill—Joy v. Chicago, 
263 Ill. 465, 105 NE 330. 


Iowa.—Fisk v. Chicago, ete., R. Co., 
111 Iowa 392, 82 NW 981. 


Kan.—Burgess v. Atchison, etc., R. 
Co., 83 Kan, 497, 112 P 103. 


La.—Ludlow vy. Yazoo, etc., R. Co., 
144 La. 307, 80 S 547. s 


Mo.—Schupp v. Wabash R. Co., 166 
Mo. A. 597, 149 SW 1048. 


[a] Object on tracks not recog- 
nized.—A_ railroad is not liable for 
the death of a person upon a track, 
where, when the trainmen discovered 
him, they did not recognize the ob- 
ject as a human being, and, when 
they so recognized it, it was too late 
for them, by the use of the means at 
hand, to stop the train before coming 
in collision with it. - Joy v. Chicago, 
etc., R. Co., 263 Ill. 465, 105 NE 330. 


[b] Person picking up _  coal.— 
Where decedent was picking up coal 
in a wheelbarrow with the company’s 
permission and was struck and killed 
by the train, there is no recovery, al- 
though he was seen in time to stop 
the train since there was nothing to 
indicate he was unaware of his peril. 
Schupp v. Wabash R, Co., 166 Mo. A. 
597, 149 SW 10438. 

{c] Sitting on end of ties.—Where 
a person is ejected from a train for 
having no ticket and is drunk, sits 
on the end of a tie, and takes a posi- 


etc... “Rsk 'Co.; 


-tion so that he is not plainly visible, 


and while in such position another 
train comes along, and the engineer 
who sees an object upon the track is 
uncertain what the object is until the 
engine gets so close that he is unable 
to stop it before it strikes the per- 
son, there is no liability. Burgess v. 
Atchison, ete., R. Co., 88 Kan. 497, 112 
P 103. 


76. Ludlow. v. Yazoo, etc., R. Co., 
144 La. 307, 80 S 547. 


[a] Standing in front of train.— 
Where a man walking toward an ap- 
proaching train merely put his hands 
before his eyes and waited to be 
struck when the whistle was blown, 
undoubtedly desirous of being killed, 
as was shown by his previous con= 
duct in front of another train which 
stopped in time, there is no liability 
for the death caused by the collision. 
Ludlow v. Yazoo, etc., R. Co., 144 La. 
307, 80 S 547. 

77. Ga.—Gordon v,. Atlantic Coast 
Line R. Co., 21 Ga, A, 812, 95'SH 311. 

Ill. _ Chicago, etc., R. Co. v. Austin, 
69 Ill. 426. 

Ky.—Hines v. Wilson, 191 Ky. 543, 
231 SW 23; Louisville, ete., R. Co. v. 
Miller, 134 Ky. 716, 121 SW 648, 135 
AmSR 433; Boulden v. Louisville, 
etc., R. Co., 112 SW 936. 

La.—Bolner v. Texas, ete., R. Co., 
141 La. 50, 74 S 627. 


Mich.—Hoover v. Detroit, etc., R. 


~ Co., 188 Mich. 313, 154 NW 94. 


Nebr.—Meyer v. Midland Pac. R. 
Co., 2 Nebr. 319. 

N. Y.—Harty v. 
IR. 'Co4, 420NPY ses 
.N. C.—Pharr v. Southern R. 
N. C. 610, 45 SEH 1021. 


New Jersey Cent. 


Co., 133 
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to exercise a greater degree of caution and prudence 
than at places where persons have no right to be, and 
where the employees have no right to expect to find 


them,*® applying the general rule®® they ordinarily 


See cases infra this note. 

[a] 
track.—Where a child suddenly ap- 
peared upon the tracks two hundred 
feet ahead of a moving train which 
was too near for the train to be 
stopped, the company is not liable for 
its death. Hoover v. Detroit, ete., R. 
Co., 188 Mich. 313, 154 NW 94, 

[b] Injury by step.—As to a li- 
censee walking on a path beside its 
track, defendant was not bound to 
anticipate that she would instantly 
move from a place of safety to a place 
where a step of a coach of the back- 
ing train would strike her. Gordon v. 
Atlantie Coast Line.R. Co., 21 Ga. A. 
812, 95 SE 811. 


[c] Stepping on track.—Where a 
person crossed the track to speak to a 
fireman on a train and suddenly 
stepped back in front of another train 
which was then too close to stop, the 
company is not liable. Bolner v. Tex- 
as, etc., R. Co., 141 La. 50, 74 S 627. 


78. Persons accompanying or 
metas passengers see Carriers § 
1362. 


Status of such persons see supra §§ 
2119, 2120. 


79. Keim v. Gilmore, etc., R. Co., 
23 Ida. 511, 181 P 656; Illinois Cent. R. 
Co. v. Hammer, 72 Ill. 347; Chesa- 
peake, etc., R. Co. v. Warnock, 150 Ky. 
74, 150 SW 29; Louisville, etc., R. Co. 
v. Miller, 134 Ky. 716, 121 SW 648, 135 
AmSR 433; Coleman vy. Yazoo, etc., R. 
Co., 90 Miss. 629, 43 S 473. 


[a] Rule applied.—(1) A railroad 
owes to a person walking from a mar- 


‘ket to his residence along a footpath 


across a right of way and alongside 
the track in the station grounds the 
duty to exercise reasonable care, and 
to take reasonable precaution not to 
inflict injury upon him. Keim vy. Gil- 
more,.6tec., R: Co., 23 Ida. b11, \131-P 
656. (2) The place where plaintiff 
was struck by defendant’s engine, a 
track running through defendant’s 
depot platform, being in constant use 
by the public, defendant had to antici- 
pate the presence of persons, and to 
exercise ordinary care for their safe- 
ty. Louisville, etc., R. Co. v. Miller, 
134 Ky. 716, 121 SW 648, 1835 AmSR 
433. 


{b] Injury to bystander.—Where a 
conductor, while ejecting a drunken 
passenger at a station, struck him 
with a pistol, causing it to discharge 
and injure a bystander, who was 
struck by the bullet, if the conductor 
struck the passenger because of his 
use of abusive language, and not in 
self-defense, the company was liable 
for the injuries sustained by the by- 
stander. Coleman v. Yazoo, etc., R. 
Co., 90 Miss. 629, 43 S 473. 

Operation of trains see infra §§ 
2168-2169. 

80. Duty and care with respect to: 


Licensee generally see supra § 2124. 
Trespasser generally see supra § 2126. 


$1.0 Ark —Chicago, pete. Re ‘Con av. 
Russell, 136 Ark. 365, 206 SW 666. 


Iowa.—Heiss v. Chicago, etce., 
Co., 103 Iowa 590, 592, 72 NW 787. 


Miss.—Odom.v. Gulf, ete., R. Co., 
101 Miss. 642, 57 S 626. 


Pa.—Ambler v. Philadelphia, 
‘R. Co., 39 Pa. Super. 198. 


*By FELIX C. GRABER (§§ 2165-2168). 


R. 


etc., 


Child appearing suddenly on es 


owe no duty to a trespasser or mere licensee upon 
depot premises*! except not wantonly or willfully 
to injure him.®? 
an habitual or customary use by a licensee of the 


Where, however, there has been 


Tex.—Louthian v. Ft. Worth, etc., 
Co., 50 Tex. Civ. A. 618, 111 SW 


And see cases infra note 82. 


“If a mere trespasser, the defend- 
ant owed him no active duty, and 
would be liable only in event of his 
discovery in time to avoid the inju- 
ry.” Heiss v. Chicago, etc., R. Co., 
supra. 

[a] Insult and abuse.—A company 
owes no duty to protect a trespass- 
er from insult and abuse at the hands 
of its employees. Odom y, Gulf, etc., 
R. Co., 101 Miss. 642, 57 S 626. 


82. U. S.—Pennsylvania R. Co. v. 
Rogers, 244 Fed. 76, 156 CCA 504; Ha- 
ye v. Baltimore, etc., R. Co., 208 Fed. 


Cal.—Means v. Southern California 
R. Co., 144 Cal. 473, 77 P1001. 


Ill.—Neice v. Chicago, etc., R. Co., 
254 Ill. 595, 98 NE 989, 41 LRANS 
162; Deakin v. Illinois Cent. R. Co., 
127 Tl. A. 258; Illinois Cent. R. Co. v. 
Hopkins, 100 Ill. A. 594 [aff 200 Ill. 
122, 65 NE 656]. 

Iowa.—Masteller v. Chicago, 
R. Co., 192 Iowa 465, 185 NW 107. 


Kan.—Senning v. Arkansas Valley 
Be eee: R.. Co., 101 Kan. 78, 165 P 


etc., 


Ky.—Brackett v. Louisville, ete., R. 
Cae SW 710, 33 KyL 921, 19 LRA 


La.—Taylor v. Vicksburg, ete, R. 
Co., 154 La. 693, 98 S 90; Ingram v. 
Kansas City, etc., R. Co., 134 La. 877, 
64 S 146, 50 LRANS 688; Reary v. 
Louisville, etc., R. Co., 40 La. Ann. 32, 
3 S 390, 8 AmSR 497. 


Me.—Sherman v. Maine Cent. R. 
Se ae Me. 228, 85 A 755, 48 LRANS 


Mass.—O’Brien Union Freight R. 
Cos 7 Mass. 449, 95 NE 861, 36 LRA 


Miss.—Yazoo, etc., R. Co. v. Cox,: 
132 Miss. 564, 97 S 7; Dyche v. Vicks- 
ppre, ete., R. Co., 79 Miss. 861, 30 S 


Mo.—Meyers v. Chicago; ete., R. 
Co., 171 Mo. A. 283, 156 SW 3862. But 
see Hicks v. Pacific R. Co., 64 Mo. 430 
(dictum to the contrary). 


N. M.—Price v. Pecos Valley, etc., 
R. Co., 15 N. M. 348, 110 P 565, DRA 
1915B 827. 


N. Y.—Bullock v. New York Cent., 
etc., .R, (Coy 157 App. Dive %332,42 
NYS 219 [aff 213 N. Y. 694 mem, 108 
NE 1090 mem]. 


Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 


Pa.—Tabor v. Philadelphia, etc., «R. 
Co.,.266 Pa. 302, 110 A 162. 


Tex.—Kruse v. Houston, ete, R. 
Co., (Civ. A.) 253 SW 6238;.Texas Mid- 
land R. Co. v. Geraldon, 54 Tex. Civ. 
A. 71, 117 SW 1004 [aff 103 Tex. 402, 
128 SW 611, 29 LRANS 799, AnnCas 
1918A 45]. 


Va.—Norfolk, etc., R. Co. v. Wood, 
99 Va. 156, 37 SEH 846. 

Wis.—Rowley v. Chicago, ete. R. 
Co., 135 Wis. 208, 115 NW 865; Dowd 
v.>Chicago, ete, R. Co., 84-Wis. 105% 
54 NW 24, 36 AmSR 917, 20 LRA 527. 

[a] Rule applied (1) to licensees 
in its waiting rooms as well as else- 


612 [52 C.J.] 


property for a particular purpose known to the com- 
pany,°* or where persons are upon the depot prem- 
ises or approaches upon the express or implied invi- 
tation of the company, as for a business purpose con- 
nected with the company or for which the depot is 
used,** the company should use a reasonable degree 
of care and prudence for their safety. Thus a com- 
pany owes the duty of exercising reasonable and 
ordinary care and diligence to avoid injuring one 
who goes to the depot premises for the purpose of 


where. Texas Midland R. Co. v. Ger- 
aldon, 54 Tex. Civ. A. 71, 117 SW 1004 
[aff 103 Tex. 402, 128 SW 611, 29 LRA 
NS 799, AnnCas1913A 45]. (2) So, 
where plaintiff and family had been 
permitted to remain in . defendant’s 
waiting room until closing time at 
night, a request to stay until it 
stopped raining, so as not to endanger 
his wife’s health by exposure for 
which they were unprepared, was rea- 
sonable and should have been granted, 
although an inconvenience to the 
agent; and an expulsion under such 
circumstances is a tort for which the 
company is liable, independent of any 
contractual relation. Texas Midland 
R. Co. v. Geraldon, supra. 


[b] Children.—A railroad is not 
bound to use active vigilance to pro- 
tect little children going alone on its 
depot platform, without invitation or 
knowledge of its servants, for mere 
curiosity. Ling v. Great Northern R. 
Co., 165 Fed. 813. 


[c] Persons passing between cars, 
—The duty of a railroad to anticipate 
the presence of persons about its sta- 
tions when a train is arriving, and to 
exercise ordinary care for their safe- 
ty, does not extend to persons passing 
between cars or under or over them, 
in the absence of an express or im- 
plied invitation for them to do so. 
Brackett v. Louisville, etc., R. Co., 111 
Sw 710, 33 KyL 921, 19 LRANS 558. 


[d] One who is permitted by pas- 
sive acquiescence of a railroad to 
come upon its depot platform for his 
own purposes, in no way connected 
with the railroad company, is a bare 
licensee, who, although relieved from 
the responsibility of a _ trespasser, 
takes upon himself all the ordinary 
risks attached to the place, and the 
business carried on there. Norfolk, 
etc., R. Co. v. Wood, 99 Va. 156, 37 SE 
846. 

[e] Duty to passengers compared. 
—A railroad is not bound to the same 
degree of care in regard to persons 
unlawfully on its premises at depot 
grounds that it owes to its passen- 
gers. Reary v. Louisville, etc., R. Co., 
40 La. Ann. 32, 3 S 390, 8 AmSR 497. 

Wanton or willful act see infra §§ 
2180-2182. 

83. U. S.—Pennsylvania R. Co. v. 
Lackner, 246 Fed. 931, 159 CCA 203. 

Ida.—Keim v. Gilmore, etc., R. Co., 
23 Ida. 511, 131. P 656. 


La.—Ingram v. Kansas City, etc., 
R. Co., 184 La. 377, 64 S 146, 50 LRA 
NS 688. 

Mo.—Thompson v. St. Louis South- 
western R. Co., 243 Mo. 336, 148 SW 
484; Ransom v. Union Depot Co., 142 
Mo. A. 361, 126 SW 785. 


Tex.—International, etc., R. Co. v. 
Kent, 58 Tex. Civ. A. 272, 124 SW 179. 


Wis.—Rowley v. Chicago, etc. R. 
Co., 135 Wis. 208, 115 NW 865. 

B. C.—Andrews v. British Columbia 
Bileetric™R+Co., £8: B.C, 25, 16. CankR 
Cas 75, 9 DomLR 566, 23 WestLR 14, 
3 WestWkly 714. 

[a] Hotel keeper soliciting busi- 
ness on defendant’s depot platform, 
with the knowledge and consent of 


RAILROADS 


at a station.®® 


the railway company’s employees, as 
had been his custom for some time 
(1) was held to be a licensee under 
such circumstances as required the 
exercise of ordinary care on defend- 
ant’s part not to injure him. Interna- 
tional, ete," RitCo. v.. Kent, 569 Lex 
Civ. A. 272, 124 SW 179. (2) Where 
such a hotel keeper was injured while 
standing on defendant’s depot plat- 
form, under such circumstances, by 
being struck in the back by a loaded 
baggage truck pushed rapidly through 
the crowd, he cannot be held to have 
assumed the risk, where he had never 
seen the truck moved at that time or 
in that manner before. International, 
etc., R. Co. v. Kent, supra. 


[b] Persons passing through de- 
pot to avoid the longer way by the 
street extending around the depot are 
licensees to whom the railroad owes 
the duty of ordinary care where the 
public to defendant’s knowledge cus- 
tomarily disregarded signs on the 
premises warning away trespassers. 
Ransom vy. Union Depot Co., 142 Mo. 
A. 361, 126 SW 785. 


[c] News dealer and his assistant 
(1) who for many years, as defendant 
well knew, went upon the premises 
of defendant railroad to obtain their 
newspapers are licensees for whose 
benefit the railroad company was 
bound to exercise reasonable care. 
Pennsylvania R. Co. v. Lackner, 246 
Fed. 931, 159. CCA. 203. , (2). Under 
Civ. Code art 2315, providing that 
every man whose fault causes dam- 
ages to another must repair it, a rail- 
road was liable for the death of a 
newsboy struck, while at the station 
with defendant’s acquiescence, by a 
truck left too near the track and with 
which the engineer negligently per- 
mitted his locomotive to collide. In- 
gram v. Kansas City, etc., R. Co., 134 
La. 377, 64 S 146, 50 LRANS 688. 


84. U. S.—Pennsylvania R. Co. v. 
Rogers, 244 Fed. 76, 156 CCA 504; 
Bowen vy. Illinois Cent. R. Co., 136 
Fed. 306, 69 CCA 444, 70 LRA 915, 

Ark.—Arkansas, etec., R. Co. 
Graves, 96 Ark. 638, 132 SW 992. 

Cal.—Means v. Southern California 
R..Co., 144. Cal. 473, 77 P 1001. 

Ill.—Illinois Cent. R. Co. v. Phil- 
lips, 55 Ill. 194; Bernier v. Illinois 
Cent. R? Co., 213° Ill. A. 530% 

Ind.—Chicago, etc, R. Co. 
Thrasher, 35 Ind. A. 58, 73 NE 829. 

Iowa.—Croft v. Chicago, etc., R. Co., 
122 Iowa 687, 108 NW 1053. 

Kan.—Fennell vy. Atchison, etc., R. 
Co.,' 98 Kan. 210, 158 P 14, 16, LRA 
1916 1107 [cit Cyc]; Atchison, etc., 
R. Co. v. McElroy, 76 Kan. 271, 91 P 
785, 13 LRANS 620; Chicago, etc., R. 
ee v. Parkinson, 56 Kan. 652, 44 P 


Vv. 


Vv. 


Ky.—Bales v. Louisville, 
Co., 179 Ky. 207, 200 SW 471. 


La.—Scott v. Kansas City Southern 
R. Co., 145 La, 15, 81 S 739-) Bell’ v, 
Houston, ¢éte., JR. Co: 132” arises 160 
S 1029, 483 LRANS 740; Harvey v. 
Louisiana Western R. Co., 114 La. 
1065, 38 S 859. 


Me.—Ward v. Maine Cent. R. Co., 96 
Me. 136, 51 A 947. 


etc. R; 
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leaving or carrying away freight,**® but it is not an 
insurer of the safety of such person,*® and is lable 
to him only for injuries arising from latent or con- 
cealed perils known only to it.87 


After it discovers his peril it is the duty of the 
company, under the general rule,** to exercise ordi- 
nary care and caution to avoid injuring a trespasser 


[§ 2166] b. Defects in Stations and Approaches.°®° 
A railroad company owes no duty to a trespasser or 


Md.—Texas Co. v. Washington, etce., 
Electric R. Co., 147 Md. 167, 127 A 752, 
40 ALR 495. 


Mass.—Wilcox v. New York, etc., R. 
Co., 226 Mass. 171, 115 NE 254. 


Miss.—Gulf, ete., R. Co. v. Eaton, 
149 Miss. 572, 115 S 726. 


Mo.—Meierhoff v. United R. Co., 186 
Mo. A’ 567, 172 SW 402; Meyers v. 
Chicago, etc., R. Co., 171 Mo. A. 283, 
156 SW 362. 


Nebr.—Wilson v. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406. 


N. H.—Piper v. Boston, etc., R. Co., 
15 IN. EY, 228,022 A d0243 


N. Y.—Eaton v. New York Cent., 
ete., R. Co., 195 N.Y. 267, 88 NE 378; 
Paulding v. New York Cent., etc., R. 
Co., 132 App. Div. 68, 116 NYS 518. 


Okl.—Atchison, etc., R. Co. vy. Jan- 
dera, 24 Okl. 106, 104 P 339, 24 LRANS 
535, 20 AnnCas 316. 


Tex.—Mack vy. Houston, etc., R. Co., 
(Civ. A.) 134 SW 846. 


_ [a] Rule applied (1) to one cross- 
ing tracks going to purehase ticket 
(Bernier v. Illinois Cent. R. Co., 213 
Ill. A. 530) (2) where ticket office and 
waiting room were on the wrong side 
of the track (Scott v. Kansas City 
Southern R. Co., 145 La. 15, 81 S 739). 


[b] Use of station as post office.— 
A railroad, permitting the use of its 
station as a post office, is bound to 
exercise reasonable care to protect 
persons so using the premises from 
injury. Paulding v. New York Cent.! 
ae R. Co., 132 App. Div. 68, 116 NYS 


Duty and care with respect to in- 
her generally see supra §§ 2124, 


85. Ward v. Maine Cent. R. Co., 96 
Me. 136, 51 A 947; Dixon v. New York, 
etc., R. Co., 207 Mass. 126, 92 NE 1030; 
Wilson v. Union Pac. R. Co., 107 Nebr. 
111, 185 NW 406. ; 


86. Chicago, ete., R. Co. v. Parkin- 
son, 56 Kan. 652, 44 P 615; Texas Co. 
v. Washington, etc., Electric R. Co., 
147 Md. 167, 127 A 752, 40 ALR 495; 
Eaton v. New York Cent., ete., R. Co., 
195 N. Y. 267, 88 NE 878. 


[a] Thus, where a person on his 
way to deposit letters in a railway 
post office on a train is called back by 
the station agent and requested to de- 
liver railroad letters to the baggage 
master on the same train, there is no 
duty upon the station agent to protect 
such person from such damages as 
might be reasonably expected at the 
time as the agent’s act in calling him 
back did not render the company an 
insurer of his safety. Chicago, etc., 
ne y. Parkinson, 56 Kan. 652, 44 P 


87. Texas Co. v. Washington, etce., 
Hlectric R. Co., 147 Md. 167, 127 A 752, 
40 ALR 495. 

88. See supra § 2155 et seq. 

89. Heiss v. Chicago, etc., R. Co., 
103 Iowa 590, 72 NW 787; Thorp v. 
St. Louis, etc., R: Co., 73 Okl. 123, 175 
P 240. 

90. Care required as to: 


Defective premises generally see su- 
pra § 2129. 


— sSSssSSSSSSSSSsSSSsSSsSSSSsSssSssSSSSSsSSSSSsssee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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bare licensee to maintain its depot premises or ap- 
proaches in a safe condition,®! and where a person 
enters uninvited upon such premises he assumes all 
the ordinary risks which attach to the condition of 
But the company owes the duty of 


such premises.°? 


Passenger see Carriers §§ 1337-1347. 
Person accompanying or meeting pas- 
sengers see Carriers § 1348. 
Status of persons at or on ap- 
proaches to stations see supra §§ 
2119, 2120. 


91. U: S.—Clark v. 
Fed. 199, 31 CCA’ 454. 
Ala.—Montgomery, etc, R. Co. v. 
Thompson, 77 Ala. 448, 54 AmR 72. 
Cal.—Means vy. Southern California 
Ry Coty, sae Call 4735077 21001. 
Colo.—Watson v. Manitou, etc., R. 
Co;;; 41, Colo. 138, 92 P 17: 
Ind.—Union Tract. Co. v. Grohs, 81 
Ind. A. 481, 142 NE 389. 
Iowa.—Heiss v. Chicago, 
Co., 103 Iowa 590, 72 NW 787. 
La.—Burbank v. Illinois Cent. R. 
en 42 La. Ann. 1156, 8.S 580, 11 LRA 


Howard, 88 


ete., R. 


Mass.—Creeden v. Boston, ete., R. 
193 Mass. 280, 79 NE 344, 9 Ann 


Co., 
Cas A121: Redigan Vv. Boston, etc., 
BRaCo., 155 Mass. 44, 28 NE 1133, ul 


AmSR 520, 14 LRA 276. 


Mich.—Sink v. Grand Trunk West- 
ern R. Co., 227 Mich. 21, 198 NW 238, 
239) [cit Cyc]: 

Minn.—Sullivan v. Minneapolis, etc., 
R. Co., 90 Minn. 390, 97 NW 114, 101 
AmSR 414; De Blois v. Great North- 
ern R. Co., 71 Minn. 45, 73 NW 637. 


Mo.—Woods v. Missouri Pac. R. Co., 
149 Mo. A. 507, 130 SW 1123. 


N. Y.—Bullock v. New York Cent., 
ete, R. Co:, 157 App. Div. 332,- 142 
NYS 219 [aff 213 N. Y. 694 mem, 108 
NE 1090 mem]. 


Oh.—Cincinnati, etc., R. Co. v. Aller, 
64 Oh. St. 183, 60 NE 205 [aff 56 Oh. 
St. 754, 49 NE 1114]; Pittsburgh, etc., 
R. Co. v. Bingham, 29 Oh. St. 364. 


Tex.—Texas Cent. R. Co. v. Harbi- 
son, 98 Tex. 490, 85.SW 1138; Dobbins 
v. Missouri, etc., Rao 91 Tex. 60, 
41 SW 62, 66 AmSR 856, "38 LRA 573. 


W. Va.—Woolwine v. Chesapeake, 
etc., R. Co., 36 W. Va. 329, 15 SE 81, 
32 AmSR 859, 16 LRA 271, 


See Louisville, etc., R. Co. v. Page, 
203 Ky. 755, 263 SW 20 (applying rule 
to stockpen fences). 


[a] Bule applied.—(1) Where a 
person not a passenger is injured 
while walking across defendant’s sta- 
tion grounds and platforms with de- 
fendant’s passive assent, by falling 
through a trapdoor after dark, and 
the door is not a concealed peril, 
designedly laid, defendant is not lia- 
ble therefor. Redigan v. Boston, etc., 
R. Co., 155 Mass. 44, 28 NE 1133, 31 
AmSR 520, 14 LRA 276. (2) One 
traversing a railway platform merely 
to deliver an article sold by him to 
persons on a train is entitled to no 
higher degree of care on the part of 
the railroad company with respect to 
keeping its platform in good condition 
than is due from a municipality to the 
public in respect of its streets, and 
hence it is not liable for injury result- 
ing from mere slipperiness due to 
sleet and snow_ recently fallen. 
Clark v. Howard, 88 Fed. 199, 3i CCA 
454, 

[b] As regards boarding house 
keeper who goes to the depot to meet 


an incoming train for the purpose of |, 


securing a boarder a railroad com- 
pany is under no obligation to keep 
the platform about its depot in a safe 
condition. Post v. Texas, etc., R. Co., 
(Tex. Civ. A.) 23 SW 708. 


[ec] Constable who enters a train 
at a station not to serve a warrant but 
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for the purpose of apprehending crim- 
inals has ho rights against the rail- 
road company greater than those of 
a mere licensee, and the company is 
under no obligation to furnish a safe 
place for him to alight from the train. 
Creeden v. Boston, ete., R. Co., 193 
Mass, 280, 79 NE 344, 

{d] Invitee outside of protection 
of invitation.—The duty of a company 
to keep its depot and platforms safe 
for persons having occasion to use 
them does not extend to such portions 
of the premises as are obviously not 
adapted to, or used for, or necessary 
for, the transaction of the business 
for which such person is on the prem- 
ises, and if he goes to such places he 
puts himself outside the protection of 
his invitation upon the premises of 
the company, and it is not responsible 
for injuries sustained at such places, 
unless it inflicts them wantonly and 
purposely. Union Tract. Co. v. Grohs, 
81 Ind. A. 481, 142 NE 389. 

92. Cal.—Means v. Southern Cali- 
fornia R. Co., 144-Cal. 473, 77 P2901. 


Ind.—Union Tract. Co. v. Grohs, 81 
Ind. A. 481, 142 NE: 389. 


Mich.—Sink v. Grand Trunk West- 
ern R. Co., 227 Mich. 21, 198 NW 238, 
239 [eit Cyc]. 

Mo.—Woods vy. Missouri Pace. R. Co., 
149 Mo. A. 507, 130 SW 1123. 

N. Y.—Bullock v. New York Cent., 
etc., R. Co., 157 App. Div. 332, 142 
NYS 219 [aff 213 N. Y. 694 mem, 108 
NE 1090 mem]. 


93. U. S.—Bennett v. Louisville, 
éte3) R21 €o;, 1027 UsiIS8. 757.7, 26. L: “eds 
235. 

Ala.—Montgomery, ete., R. Co. v. 
Thompson, 77 Ala. 448, 54 AmR 72. 

Ark.—Chicago, etc., R. Co. v. Ame- 
doy, 161 Ark. 310, 256 SW 52. 

Ga.—Georgia R., ete., Co. v. Rich- 
mond, 98 Ga. 495,-25 SE 565. 

Ill.— Newberry v. Baltimore, 
Terminal R. Co., 223 Ill. A. 304. 


Ind.—Cleveland, ete. R. Co. v. 
Jones, 51 Ind. A. 245, 99 NE 503. 


Iowa.—McNaughton Vv. Tllinois 
Cent. R. Co., 136 Iowa 177, 113 NW 
844. 

Ky.—Kasey v. Louisville, ete., R. 
Co., 124 SW 380. 

La.—Bell v. Houston, etc., R. Co., 
132 La. 88, 60 S 1029, 43 LRANS 740. 


Me.—Tobin vy. Portland, etc., R. Co., 
59 Me. 183, 8 AmR 415. 


Md.—Jackson v. Hines, 137 Md. 621, 
173 A129. 

Mass.—Murr v. Boston, ete:, R.) Co, 
204 Mass. 74, 90 NE 400. 

Mich.—Sink vy. Grand Trunk West- 
ern R. Co., 227 Mich. 21, 198 NW 288. 


Minn.—Eneglish v. Minneapolis, etc., 
R. Co., 117 Minn. 131, 134 NW 518. 

Mo.—Holdaway v. Lusk, (A.) 194 
SW 891; Lowenstein v. Missouri Pac, 
R. Co., 1384 Mo. A.-24, 119 SW 4380. 


Nebr.—Fremont, etc., R. Co. v. Hag- 
blad, 72 Nebr. 7738, 101 NW 1033, 106 
NW 1041, 4 LRANS 254, 9 AnnCas 
1096. 

N. J.—Fitch v. New Jersey Cent. 
Ran Con 747 Ne Se an 135s S647 Ar 992 
Costello: wv.) Eludson, ete, (Ras Co5.7 
N. J. Mise. 240, 145 A 110. 


N. Y.—Hauk v. New York, etc., R. 
Co., 34 App. Div. 434, 54 NYS 248. 

N. C.—Finch v. Atlantic Coast Line 
R.-Co., 151 N. C: 105; 65 SH 742: 


Oh.—Cincinnati, etc., R. Co. v. Aller, 
64 Oh. St. 183, 60 NE 205. 


etc., 
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maintaining such premises and approaches in a safe 
condition to persons who come thereon by the ex-. 
press or implied invitation of the company,®* as for 
the purpose of conducting business connected with 
the company,°®* as in the case of an employee of an 


Okl1.—Atchison, ete., R. Co. v. Jan- 
dera, 24 Okl. 106, 104 P 339, 24 LRANS 
535, 20 AnnCas 315. 


Tex.—Andrews v. York, 
192 SW 338. 

Vt.—Hale v. Grand Trunk R. Co., 
60 Vt. 605, 15 A 300, 1 LRA 187. 


(Civ. A.) 


Va.—Burr v. Virginia R., etc., Co., 
151 Va. 934, 145 SE 833. 
Wis.—Klosky vy. Payne, 173 Wis. 


600, 181 NW 294. 


Can.—Canadian Nat. R. Co. v. Le- 
page, [1927)}- Can. Si Cl 575: [1927] 3 
DomLR. 1030 [allowing app 43 Que. 
K. B. 342, and leave to appeal refused 
[1927] W.N. 804]. 


[a] Hackman.—A company is lia- 
ble to a hackman for injuries received, 
while carrying a passenger to its 
depot for transportation, from a de- 
fective platform, without negligence 
on his part, which it permitted to re- 
main in an unsafe condition, although 
the platform was erected and main- 
tained by it within the limits of the 
highway. Tobin v. Portland, ete., R. 
Co., 59 Me, 183, 8 AmR 415. 


[b] Person mailing letters.—It is 
the duty of a company which carries 
the mail under a contract with the 
United States and by whose regula- 
tions postal clerks on mail trains are 
required to~- receive at the cars 
stamped letters and sell stamps to 
furnish a reasonably safe passage to 
and from its mail trains, while stop- 
ping at its regular stations, for the 
purpose of mailing letters. Hale vw. 
Grand) "Erunk R. Co. 160i Vt. 605, 25 
A 300, 1 LRA 187. 


[c] Act constituting negligence.— 
Leaving an unlighted railway veloci- 
pede in a narrow passageway at its 
station which caused injuries to a 
policeman who fell over it. Andrews 
v. York, (Tex. Civ. A.) 192 SW 338. 


{d] Circumstances not amounting 
to negligence.—(1) Depot platform 
on a level with, and extending up to, 
the track, there being a space of only 
four feet eight inches between the 
overhang of an engine and a wall. 
Klosky v. Payne, 173 Wis. 600, 181 
NW 294. (2) Leaving a door leading 
from the waiting room to the cellar 
of a station unlocked and not marked 
private, there being nothing in the 
nature of a trap behind the door. 
Canadian Nat. R. Co. v. Lepage, [1927] 
Can. S. C. 575, [1927] 3 DomLR 1030 
[allowing app 43 Que. K. B. 342, and 
leave to appeal refused [1927] W. N. 
304]. (38) Smoothness alone of one 
of the steps in a station down which 
pinnte fell. cae v. Hudson, 
ete., R. Co. TN. J. Mise: 240, 145 A 
110. (4) Wheel unloaded and placed 
in a safe position on the depot plat- 
form, the position of which was 
changed during the day by strangers 
who, without knowledge of the car- 
rier’s agents, left it standing poised 
in a dangerous position, so that on the 
evening of the same day a child, ac- 
companied by his father, going to the 
depot to look for freight, touched it, 
and it fell on him, killing him. Kaséy 


v. Louisville, ete., Re aGom CSye) 24 
Sw 380. 
[e] Ice on station platform is not 


necessarily negligence, but the com- 
pany’s negligence depends on whether 
it allows an unreasonable time to 
elapse before cleaning the platform, 


Fitch v. New Jersey Cent. R. Co., 74 
Nig dee beml3ibs 64) A992, 
94. U. S.—Illinois Cent. R. Co. v. 


Griffin, 80 Fed. 278, 25 CCA 413 


Ala.—Southern R. Co. v. Bates: 194 
Ala. 78, 69 S 131, LRA1916A 510; 
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express company delivering freight for shipment, ey 
or of a person coming thereon to deliver or carry 
It is under no duty, however, to take 
precaution against an unusual and negligent use of 


away freight.°® 


proper appliances by shippers.®? 


Extent of duty. The duty of a company as to its 
‘stations and platforms is less onerous than its duty . 
as to its roadbed and rolling stock.®® 
ligation of care extends to and embraces all the ac- 
cessories of its business, including stations and de- 
pots,®® and walks constructed upon the station 
grounds for the approach of the public, the duty of 
keeping such places in a safe state of repair does 
not extend to streets or sidewalks of a town or city 
that are not owned or controlled by the railroad,? 
and it is not obliged to erect a screen or fence at its 
station between the driveway thereto and the tracks, 
so that horses standing at the station may not be 


Montgomery, etc., R. Co. v. Thompson, 
47 Ala. 448, 54 AmR 72. 


Ark.—Chicago, etc., R. Co. v. Ame- 
doy, 161 Ark. 310, 256 SW 52; Louisi- 
ana, etc., R. Co. v. Anderson, 139 Ark. 
349, 213° SW 753; St. Louis, ete., R. 
Co. v. Duncan, 119 Ark. 287, 177 SW 
1132; Hodge- Downey Constr. Co. v. 
Carson, 100 Ark. 433, 140 SW 708. 

Ga.—Georgia R., etc., Co. v. Rich- 
mond, 98 Ga. 495, 25 SE 565; South- 
ern R. Co. v. Myrick, 12 Ga. A. 241, 
q7 SE 3. 

Ill.—Illinois Cent. R. Co. v. Hop- 
kins, 200 Ill. 122, 65 NE 656 [aff 100 
Tll. A. 594]. 

Ind.—Cleveland, ete, R. Co v. 
Jones, 51 Ind. A, 245, 99 NE 503. 

Iowa.—McNaughton v. Illinois Cent. 
R. Co., 186 lowa.177, 113 NW 844. 


Ky.—Louisville, ete., R. Co. v. Min- 
nix, 202 Ky. 472, 260 SW 15; Louis- 
ville, etc., R. Co. v. Dixon, 176 Ky. 


569, 195 SW 1099; Louisville, etc., R. 
Co. v. Schneider, 174 Ky. 727, 192 ‘SW 


‘La.—Bell v. Houston, etc., R. Co., 
132 La. 88, 60 S 1029, 48 LRANS 740; 
Harvey v. Louisiana Western R. Co., 
114 La. 1065, 38 S 859; Burbank v. 
Illinois Cent. R. Co., 42 La. Ann. 1156, 
8 S 580, 11 LRA 720. 


Me.—Tobin v. Portland, etc., R. Co., 
59 Me. 183, 8 AmR 415. 


Mass.—Murr v. Boston, etc., R. Co., 
204 Mass. 74, 90 NE 400. 


Mich.—Sink v. Grand Trunk West- 
ern R. Co., 227 Mich, 21, 198 NW 238. 


Minn.—English v. Minneapolis, etce., 
R. Co., 117 Minn. 131, 134 NW 518; 
De Blois v. Great Northern R. Co., 71 
Minn, 45, 73 NW 637. 


Mo.—Rooney v. St. Louis-San Fran- 
eisco R. Co., 220 Mo. A. 273, 286 SW 
153; Chorn v. issouri, etc., R. Co., 
168 Mo. A. 518, 153 SW 1060; Duncan 
v. Missouri, ete., R. Co., 152 Mo. A. 
284, 133 SW 369. 

Nebr.—Fremont, etc., R. Co. v. ase 
plad, 72. Nebr. 173, 101 NW 1033, 106 
NW 1041, 4 LRANS 254, 9 AnnCas 
1096; Union Pac. R. Co. v. Evans, 52 
Nebr. 50, 71 NW 1062. 

N. tapas v. New Jersey Cent. 
R. Co., 63 N. J. L. 356, 46 A 1099, 56 
LRA B08 vai 62 Ne Jos. 7,42 A 486]. 

N. Y.—Fitzgerald v. New York 
Cent., etc., R. Co., 84 App. Div. 59, 81 
NYS 1109 faff 179 N. Y. 559 mem, 71 
NE 1131 mem]; Hauk v. New York, 
etc., R. Co., 34 App. Div. 434, 54 NYS 
248. 

N. C.—Finch v. Atlantic Coast Line 
R. Co., 151 N. C. 105, 65 SE 742. 


Oh —Cincinnatl, etce., R. Co. v. Al- 
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frightened at approdshing trains.® 
relieve itself from liability by properly notifying a 
person of his danger.* - 


Exigencies of war. 


[$§ 2166-2167 


The railroad may 


Where a company, under au- 


thority of statute, maintains a gate and posts in the 


While its ob- 


len, 64 Oh. St. 183, 60 NE 205, 56 Oh. 
St.’ 754, 49 NE 1114. 


Tex.—Smith v. Texas, etc., R. Co., 
2. (Nex, .«Unrep., Gas: 339: Stiles v. 
Union Terminal Co., (Civ. A.) 27 SW 
(2d).~911 3) Erouston,.ete.,.. R. -Co.-v. 
Jones, (Civ. A.) 1SW (24) 743; Wells 
v. Wilson, (CIVE eA LTD sw 495; 
Houston Belt, ete., R. Co. v. Wine- 
rich, (Civ. A.) 162 SW 903. 


Vt.—Beard v. Connecticut, ete., R. 
Co., 48 Vt. 101. 


Ya.—Burr v. Virginia R., 
151 Va. 934, 145 SE 833. 


[a] Rule applied: (1) To person 
engaged in taking meals to mail 
clerks on the train, which he had done 
for eight years. Illinois Cent. R. Co. 
v. Hopkins, 200 Ill. 122, 65 NE 656 
[aff 100 Tll. A. 594]. (2) To persons 


etc., Co., 


'accustomed to using a platform in 


hauling and loading cotton for trans- 
portation over the lines of the com- 
pany. Fort Worth, etc., R. Co. v. Ne- 
smith, (Tex. Civ. A.) 40 SW 1071. 

[b] Exit—‘The plaintiff being 
upon the defendant’s premises by its 
implied invitation, it was the defend- 
ant’s duty to furnish him with a rea- 
sonably safe mode of exit.” Murr v. 
Boston, etc., R. Co., 204 Mass. 74, 78, 
90 NE 400. 

[ec] Hole in platform.—Fort 
Worth, ete., R. Co. v. Nesmith, (Tex. 
Giv. A) 40 SW 1061. 


95. Harvey v. Louisiana Western 
R. Co., 114 La. 1065, 38 S 859; Wells 
v. Wilson, (Tex. Civ. A.) 175 SW 495. 


96. Ala.—Louisville, ete., R. Co. v. 
Morgan, 165 Ala. 418, 51 S 827. 

Ark.—Holt vy. Leslie, 116 Ark. 
173 SW 191. 

Ill.—Toledo, ete., R. Co. v. Grush, 
67 Ill. 262, 16 AmR 618. 


Ky.—Louisville, ete., 
Wolfe, 80 Ky. 82. 

Mo.—Burrow v. Missouri Pac. R. 
Co., 220 Mo, A. 337, 286 SW 434. 


N. C,.—Autry v. Atlantic Coast Line 
R./.Go,, LbGIN, Cy 1298, 72 SH) 3'8103 
Finch v. Atlantic Coast Line R. Co., 
Ho ANG C. 105, 65 SE 742. 

[a] Even though company did not 
know of the danger. Louisville, etce., 
R. Co. v. Wolfe, 80 Ky. 82. 

97. Cochran v. Pennsylvania R. 
Co., 244 Pa. 307, 90 A 654. 

98. Fitch v. New Jersey Cent. R. 
Co., 74N..J. L. 135, 64 A 992, 

99. Toledo, etc., R. Co. v. Grush, 67 
ra 262, 16 AmR 618, 

1. HEvans v. Chicago, etce., 
130 Mo. A. 509, 109 SW 79.: 

2. Webster v. Chesapeake, ete., R. 

Co., 105 SW 945, 32 KyL 404; Farmer 


433, 


BR. Covy ve 


Re. Co;; 


middle of a road leading to its station, failure, in 
compliance with war-time lighting reduction orders, 
to keep them visible at night in consequence of which 
a cab driver collided with them and was injured has 
been held not negligence.® 


[§ 2167] c. Articles 
Thrown from Trains. 
a railroad company is liable to one who is rightfully 
upon depot premises by the express or implied invita- 
tion of the company for injuries caused by articles 
negligently projecting, falling, or being thrown from 
trains on such premises ;7 
caused to one who is there without such invitation,® 


Projecting, Falling, or 
Following the general rule® 


but not for injuries so 


v. International, ete, R. Co., (Tex. 
Civ. A.) 134 SW 356. 
[a] Thus, although defendant 


owned a portion of land on which a 
town built a sidewalk in front of a 
depot, partly under certain easement 
rights from the railroad, and partly 
on one of the town streets, the rail- 
road is not liable for injuries to one 
falling into a hole in the sidewalk 
through defect or lack of repair. 
Farmer vy. International, ete., R. Co., 
(Tex. Civ. A.) 134 SW 356. 


8. Flagg v. Chicago, etc., R. Co., 
96 Mich. 30, 55 NW 444, 21 LRA 835; 
Simkin v. London, ete., R. Co., 21 Q. 
B. D. 453. 


4 Bolan v. Louisville, ete., R. Ce., 
147 La. 85, 86 S 662; Brackley v. 
Midland R. Co., 85 L. J. K. B. 1596. 


[a] Rule applied.—A railroad is 
not liable for injuries to one weighing 
peas in a freight shed that collapsed, 
even though tke person in charge of 
the station went into the shed with 
plaintiff, where it had started to sub- 
side prior to plaintiff's entry and 
plaintiff was informed of its precari- 
ous condition. Bolan v. Louisville, 
ete., R. Co., 147 La. 85, 86 S 662. 


[b] Duty to invitee is only to 
bring to his notice the existence of an 
unusual or unexpected ‘danger; and 
where the invitee has knowledge 
thereof, there can be no recovery. 
Brackley v. Midland R. Co., 85 L. J. 
K. B. 1596. 


5. Great Cent. 
[LOU6 12 “AL Cocoa. 


6. See supra § 2135, 


7. Toledo, etc., R. Co. v. Maine, 67 
Tll. 298; Sullivan v. Vicksburg, éte., 
Re Cor, 39 La. Ann. 800, 2 S 586, 4 Am 
SR 239; Belyea vy. New York, ete., R. 
Co., 235 Mass. 225, 126 NE 382: 
Thatcher y. Great Western Co., 10 

R. 13. See Keim v. Raines, 
etc, ; 'R. Co., 23 Ida. 511, 131 P 656 
(same result where plaintift was 
habitual licensee). 


[a] Rule applied in case of injury 
to: (1) Newsboy caused by the act 
of defendant’s baggage master in 
pushing bundles of papers out of car 
door to, plaintiff. Belyea v. New 
York, ete:, R. Co., 235 Mass. 225, 126 
NE b89. (2) One lawfully passing 
along passenger platform to ascertain 
the time of departure of a certain 
train. Toledo, etc., R. Co. v. Maine, 
67 Ill, 298. (38) One on platform by 
projecting brake. Sullivan v. Vicks- 
burg, etc., R. Co., 39 La. Ann. 800, 2S 
586, 4 AmSR 239. 


8. O’Brien v. Union Freight R. Co., 
209 Mass. 449, 95 NE 861, 36 LRANS 
492; Baltimore, etc., "R.. Go. Vv. 
Schwindling, 101 Pa, 258, 47 AmR 706. 


— 


R. v. Hewlett, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


"§§ 2167-2168] 


or for injuries caused by acts not negligent.® 
an agent of the United States postal.department, in 
charge of a mail ear, is not a servant of the railroad 
company carrying mails under contract with the 
United States government, in such sense that the neg- 
higence of the agent in the matter of throwing .a mail 
bag from the train, causing injury to a bystander, 
is primarily chargeable to the company,’ yet the 
eompany is liable for injuries to persons who are 
rightfully on its depot premises, if it permits the 
mail agent to pursue a course of conduct with ref- 
erence to the throwing off of mail bags at stations 
which is dangerous to bystanders;'! and this is so 


9. Williford v. Atlantic Coast Line 
R. Co., 216 Ala. 309, 113 S 44; Mc- 
Grath v. Eastern R. Co., 74 Minn. 368, 
77 NW 136. 


{a] Thus (1) there can be no re- 
covery where an intending passenger 
walking within three feet of an in- 
coming train is struck by the locomo- 
tive pilot beam, the company not be- 
ing required to regulate the width of 
its locomotive to permit persons so 
close thereto. Williford v. Atlantic 
Coast Line R. Co., 216 Ala. 309, 113 S 
44, (2) Although the practice of 
throwing heavy bundles off a moving 
train onto a platform where people 
congregate in considerable numbers is 
dangerous and the railroad may be 
negligent in permitting such a prac- 
tice, yet it is not liable for such act 
of a news agent where people were 
not often on the platform when the 
train passed. McGrath v. Eastern R. 
Co., 74 Minn. 363, 77 NW 136. 

10. Carver v. Minneapolis, etc., R. 
Co., 120 Iowa 346, 94 NW 862; Shaw v. 
Chicago, etc., Ry. Co., 123 Mich. 629, 
82 NW 618, 8t AmSR 230, 49 LRA 308; 


Munster v. Chicago, etc., Rr .Co,, 61 
Wis. 325, 21 NW 223, 50 AmR 141. 
11. - 10:—Ohio, —ete.,;. R..3..Co.) v. 


Simms, 43 Ill. A. 260. 

Ilowa.—Carver v. Minneapolis, etc., 
R. Co:, 120 Iowa 346, 94 NW 862. 

Ky.—Williams v. Louisville, etc., 
R. Co., 98 Ky. eae 32 SW 934, 41 SW 
1100, 17 KyL 8 

Seat oe v. Boston, etc., R. 
Co., 160 Mass, 392, 35 NE 1131. 

Minn.—Galloway v. Chicago, etc., 
R. Co., 56 Minn. 346, 57 NW 1058, 45 
AmSR 468, 23 LRA 442, 

Miss.—Louisville,. etc., R. Co. 
Daniels, 135 Miss. 33, 99 g 434, 34 ALR 
516. 

12. Carver v. st a eis R. 
Co., 120 Iowa 346, 94 NW 8 
liams v. Louisville, etc., R. ce, 98 Ky. 
247, 32 SW 934, 41 sw 1100, it KyL 
860; Bradford v. Boston, etc., Be Ors 
160 Mass, 392, 85 NE 11381. 

18. Carver v. Miniteae is, etc., R. 
Co., 120 Iowa 346, 94 NW_862; Gallo- 
way v. Chicago, ete., RayCos 56 Minn. 
346, 567 NW 1058, 45 AmSR 468, 23 
DRA 442. 

Liability of carrier to passenger for 
acts of postal clerks see Carriers § 
1341. 

14. As to passengers see Carriers 


§ ae 
U. S.—King v. Illinois Cent. R. 

Co, er Fed. 855, 52 CCA 489. 

Ala.—Cook v. Georgia Cent. R. Co., 
67 Ala. 533. 

Ark.—Nixon v 
172, 193 SW 500. 

Conn.—Sullivan v. New York, etc., 
RCo. 73 Conn. 203, 47 A131. 

Tll.—Pennsylvania R. Co. v. Reidy, 
198 Ill. 9, 64 NE 698. 

Ind.—Smith v. Cleveland, etc. R. 
Go., 67 Ind. A. 397, 117 NE 534 [super- 
seding (A.) 115 NE 603]. 


Fulkerson, 128 Ark. 
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While 


or not;? and, 


Iowa.—Croft v. Chicago, ete, R. 
Co., 132 Iowa 687, 108 NW 1053. 
Kan, —Atchison, etc., R. Co. Mc- 


Elroy, 76 Kan. 271, 91 P 785, 123 Am 
SR 134, 13 LRANS 620. 


Ky.—Louisville, etc, R. Co. v. 
Taaffe, 106 Ky. 535, 50 SW 850, 21 
KyL 64. 


La.—Scott v. Kansas aT Southern 
Re Co. 145 Lants 81S 73 


Mich .—Tubbs v. eee Cent. R. 
Co., 107 Mich. 108, 64 NW 1061, 61 
AmSR 320. 


Miss.—Illinois Cent. R. Co. v. 
Causey, 106 Miss. 36, 63 S 836, AnnCas 
1917A 1281. 


Mo.—State v. Trimble, 260 SW 1000. 


Nebr.—Hair v. Chicago, ete., R. Co., 
Ls 398, 121 NW 439, 1833 AmSR 
629. 


N. J.—Munroe v. Pennsylvania R. 
Co., 85 N. J. L. 688, 90 A 254, AnnCas 
1916A 140. 

oe Y.—Parsons v. New York Cent. 

Co., 113 N. Y. 355, 21 NE 145, 10 
msi 450, 3 LRA 683. 


Oh.—Pennsylvania R 
111 Oh. 670, 146 NE 94. 

Or.—Stool v. Southern Pac. Co., 88 
Or, 350, 172 P 101. 

Pa.—Waltz v. Pennsylvania R. Co., 
216 Pa. 165, 65 A 401. 

Tex.—lInternational, etc., 
Ne alia 41 Tex. Civ. A. 


. Co. v. Vitti, 


Re nCo. vs 
51, 90 SW 


Va.—Burr v. Virginia R., etc., Co., 
151 Va. 934, 145 SE 833; Southern R. 
Co. v. Bailey, 110 Va. 833, 67 SE 365, 
27 LRANS 379. 


Eng.—Rogers v. Rhymney R. Co., 
26. L. T. Rep. N. S. 879. 


Can.—Jones v. Grand Trunk R. Co., 
18 Can. S. C. 696 [aff 16 Ont. A. 37]. 


Ont.—Imerson v. Nipissing Cent. R. 
eer 57 Ont. L. 588, [1925] 4 DomLR 


N. W. Terr.—Hanson v. Canadian 


Pac. R. Co., 4 WestLR 385. 


fa] Yerminals.—A railroad must 
operate trains in and out of terminals 
with regard to safety of invitees. 
ea v. Virginia R., etc., Co., 151 Va. 
34, 145 SH 833. 


[b] What constitutes reasonable 
care, on the part of railroad em- 
ployees in charge of a train, for the 
protection of persons lawfully using 
a track at a station, depends upon the 
circumstances, and may require a 
constant lookout, warning signals, re- 
duction of speed, or even stopping the 
train. Smith v. Cleveland, etc., Coy 
67 Ind. A. 397, 117: NE 534 [supersed- 
ing (A.) 115 NE 603]. 


16. Ind.—Smith vy. Cleveland, etce., 
RaCoy 6v Ind A. 3897, LL N Ey 534 [su- 
perseding (ALY 115 NE 603]. 

La.—Scott v. Kansas Gity Southern 
R. Co. 145) La. 15.381 S2739" 

Mo.—State v. Trimble, 260 SW 1000. 

N. J:—Schulz v. New. York, etc., R. 
Co., 87 N. J. L. 659, 94 A 579; Munroe 


' 
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regardless of whether such bystanders are passengers 
if the course of conduct has been 
continued for a sufficient length of time, so that the 
company is presumed to have had knowledge thereof, 
its liability will be sufficiently shown.?3 


[§ 2168] d. Operation of Trains'¢‘—(1) In Gen- 
eral. Since the railroad employees have reason to 
expect that persons will be on the track at depot 
grounds, it is the duty of those in charge of a train 
to exercise ordinary care in approaching or running 
past a depot or station.*® 
case to give the proper or statutory signals,!® keep a 
proper lookout,!* and not to run at a negligent rate 


It is their duty in such 


Pennsylvania R. Co., 85 N. J. L. 688, 
30 A 254, AnnCas1916A 140. 


Or.—Stool v. Pouthern Pac. Co., 88 
Or. «8505, 172 P1001, 


Eng. TRL: ete., R. Co. v. Slat- 
tery, 3 App. Cas, 1155. 


N. Bee Terr.—Hanson vy. Canadian 
Pac. R. Co., 4 WestLR 385. 


sae Yazoo, etc. *R:. Co: o-ve, Cox; (32 
Miss. 564, 97 S 7 (where a person is 
struck by. a locomotive in front of the 
depot in a municipality and not at a 
street crossing, failure to blow the 
whistle or ring the bell cannot be in- 
voked by plaintiff, the code section 
applying only where the injury oc- 
curs on a crossing). 


[a] To one lawfully on its station 
platform a warning of the approach 
of a belated train traveling at a high- 
speed is demanded. Schulz v. New 
York, ete., :R. Co., 87 N. J. L. 6595-94 
A 579; Munroe v. Pennsylvania Rs 
Co., 85 N. J. L. 688, 90 A 254, AnnCas 
1916A 140; Dublin, ete., R. Co. v. Slat- 
tery, 3 App. Cas. 1155. 


[b] Failure to blow whistle on 
time according to custom and rule of 
company is negligence. Scott v. Kan- 
ee eos Southern R. Co., 145 La. 15, 


[c] In Alabama (1) under the 
statute requiring a whistle to be 
blown or a bell to be rung at least one 
fourth of a mile before reaching a 
regular stopping place, a junction is a 
regular stopping place within the 
meaning of such statute, and a fail- 
ure to give the signals is negligence 
per se. Ensley R. Co. v. Chewning, 
93 Ala. 24, 9 S 458. (2) Buta place 
not ona public road, where a railroad 
is in the habit of stopping its trains 
for the sole purpose of taking on or 
putting off passengers who had noti- 
fied those in charge of trains to do 
so, is not a “regular depot or cross- 
ing” within Code § 1699, requiring a 
bell or whistle to be sounded within a 
quarter of a mile thereof. Cook v. 
Georgia Cent. R., etc., Co., 67 Ala. 533. 
(3) It is the duty of the engineer as 
fixed by the code to blow the whistle 
or ring the bell immediately before 
or at the time of leaving a station. 
Louisville, Poe R. Co. v. Moran, 200 
Ala. 241, 76S 7 


Duty to give Paierals generally see 
supra §§ 2139, 2140. 


17. U. S.—King v. Illinois Cent. R. 
Co., i114 Fed. 855, 52 CCA 489. 


Conn.—Sullivan v. New York, etce., 


R. Co., 73 Conn. 203, 47 A 181. 
Ind.—Smith vy. Cleveland, Ne Peers 
Co., 67 Ind. A. 397, 117 NE 53 4 [su- 


perseding (A.) 115 NE Aras 


Ky.—Louisville, ete, R. Co 
Taaffe, 106 Ky. 535, 50 SW 850, ai 
KyL 64, 


La.—Willis v. Vicksburg, 
Co.) 1b a. bas o So Ie. 

Mo.—Waegner v. Pryor, 204 Mo. A, 
478, 222 SW 857. 


Va.—Burr v. Virginia R., etc., Co., 
151 Va, 934, 145 SE 838. 


ete., R. 
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of speed.1® 


Thus it is negligence to run a train 
at a high rate of speed past a station where a pas- 
senger train is receiving and discharging passen- 
gers,!® or where a passenger train is just pulling into 
the station,?° especially where the track on which 
the speeding train is moving is between the station 
and the track on which the passenger train is.?+ 
to persons rightfully at a station on a dark night 
it is negligence for the company to operate an in- 
coming train without a light;?? and it is also neg- 
ligence to make a flying switch at depot grounds to 
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As 


the injury of a licensee who is crossing the track.” 


Ont.—Bennett v. Grand Trunk Ins 


Co., 3 Ont. 446. 


[a] Rule applied.—Where a _per- 
son on a track on depot grounds is 
injured by a backing engine, without 
either the engineer or fireman being 
on the lookout at or near the front of 
the tender, the railroad is liable for 
negligence. Willis v. Vicksburg, etc., 
Re ‘Co.,. 115)a-1535. 38. S+892. 

[b] _In Mississippi (1) Code § 3549, 
requiring railroads to have trains 
backing into a passenger depot pre- 
ceded by a servant for at least three 
hundred feet before they reach the 
depot, and making the company liable 
for every injury inflicted while vio- 
lating this section, is not restricted 
in its application to a particular class 
of persons, but allows a recovery to 
such persons as mere licensees. Ya- 
zoo, etc., R. Co. v. Metcalf, 84 Miss. 
242, 36 S$ 259. (2) It has been held 
that “passenger depot’? must be lim- 
ited so as to include at most only the 
whole of the building, a part of which 
is used in connection with the passen- 
ger service. King v. Illinois Cent. R. 
Co., 114 Fed. 855, 52 CCA 489. (3) 
But, on the contrary, it has been said 
that the words “include in their 
meaning not only the building at the 
railroad company’s station, but also 
all passageways, walkways, or plat- 
forms prepared for the benefit of 
passengers, and used by them in 
boarding and getting off trains.” Il- 
linois Cent. R. Co. v. Causey, 106 Miss. 
36, 49, 63 S 336, 337, AnnCasl1917A 
1281. 

Duty to keep lookout generally see 
supra § 2141 et seq. 

18. U. S.—Chicago, etc., R. Co. v. 
Stepp, 164 Fed. 785, 90 CCA 431, 22 
LRANS 350. 

Ala.—Ensley R. Co, v. Chewning, 
93 Ala. 24,9 S 458. 


Ark.—Nixon v. Fulkerson, 128 Ark. 
172, 193 SW 500. 


Til. ieee Cent. R. Co. v. Murphy, 
62 Ill. “A. 65. 


Ind. oth v. Cleveland, etc., R. 
Col 67, vind. “A. 39750 117 (NE 534 Tsu- 
perseding (A.) 115 NE 603]. 


Iowa.—Croft v. Chicago, etc, R. 
Co., 132 Iowa 687, 108 NW peas 


Kan.—Atchison, ete., R Mc- 
Elroy, 76 Kan. 271, 91 ok 785° 133 Am 
SR 134, 13 LRANS 620. 


La.—Harvey v. Louisiana Western 
R. Co., 114 La. 1065, 38 S 859; Peyton 
v, Texas, etc., R. Co., 41 La. Ann. 861, 
6 S 690, 5 AmSR 430. 


Mich.—Tubbs v. Michigan Cent. R. 
Co., 107 Mich. 108, 64 NW 1061, 61 
AmSR 320. 

N. Y.—Kozlowski v. Rochester, etc., 
» Re iss 142 App. Div. 245, 126 NYS 
609. 

Oh.—Pennsylvania R. Co. v. Vitti, 

111 Oh. 670, 146 N# 94, 


Or.—Stool v. Southern Pac. Co., 88 
Or 350; 172° P 101: 

Pa.—Waltz v. Pennsylvania R. Co., 
216 Pa. 165, 65 A 401. 


Tex:—Missouri, et (for, BANG 
Muske, (Civ. A.) 141 Sw Roe. 


Ont.—Imerson v. Nipissing Cent. R. 
eee 57 Ont. L. 588, [1925] 4 DomLR 


[a] What constitutes negligent 
rate.—(1) In the absence of any ordi- 
nance to the contrary no particular 
rate of speed on depot grounds will 
be negligence per se. Heiss v. Chi- 
cago, etc., R. Co., 103 Iowa 590, 72 NW 
787; Cohoon v. Chicago, ete., R. Co., 
90 Iowa 169, 67 NW 727. (2) Permit- 
ting a train to enter a station, at a 
high rate of speed, on a down grade, 
on a dark night is negligence as to 
one having business necessitating 
crossing tracks. Scott v. Kansas City 
Southern R. Co., 145 La. 15, 81 S 739. 


[b] Seven or eight miles an -hour 
in approaching a station is not reck- 
less running when the train can be 
stopped in fifteen or twenty feet. 
eed R. Co. v. Chewning, 93 Ala. 24, 


[c] Running electric car, not in- 
tended for stops at local stations, at 
a high rate of speed in passing a local 
station where a person waiting to 
take passage stood so near the track 
as to be within twenty inches of the 


car as it passed, was not negligence 


warranting recovery for resulting in- 
jury to such person. Kozlowski v. 
Rochester, etc., R. Co., 142 App. Div. 
245, 126 NYS 609. 


[d] Power hand car (1) may not, 
as to all persons and under all condi- 
tions, run by a depot at any speed 
without constituting negligence. 
Nixon v. Fulkerson, 128 Ark, 172, 193 
Sw 500. (2) To run a hand car past 
a station at the rate of fifteen miles 
an hour, on a down grade, without 
bell or other notice of approach at 
an hour when passengers are about to 
gather to take a train, is negligence. 
Conklin v. New York’ Cent.;\ete:; IR: 
CogelT NYS 651. 


[e] Violation of ordinance.—The 
company’s act in violation of a law 
or ordinance regulating the speed of 
trains, which caused injury to a po- 
lice office lawfully on station premises 
in the discharge of his duty, is action- 
able negligence, whether the officer be 
a licensee or an invitee. Pennsyl- 
ae Cor wes Vatti, at Oh 670) 146 


Speed generally see supra § 2152 
et seq. 


19. U. S.—Chicago, etc., R. Co. v. 
Stepp, 164 Fed. 785, 90 CCA 431, 22 
LRANS 350 [aff 151 Fed. 908]. 


Ill.—Pennsylvania Co. vy. Reidy, 198 
Tll. 9, 64 NE 698 [aff 99 Ill. A. 477]; 
Chicago, etc., R. Co. v. Jennings, 89 
Ill. A. 335 [rev on other grounds 190 
Tll. 478, 60 NE 818, 54 LRA 827]; 
eh ke ete, (Ra Cow vnikelly Sib dik 


Ind.—Smith y. Cleveland, etc., R. 
Co., 67 Ind. A. 397, 117 NE 534 [super- 
seding (A...) 115 NE 603]. 

N. Y.—Patsons v. New York Cent., 
ete, RCo, 113) Ne Warsbosee kN 145, 
10 AmSR 450, 3 LRA 683; Keller v 
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However, failure to give the statutory signals is not 
negligence as to a person knowing that a train would 
approach the station within a few minutes.?4 
a violation of its own rule prohibiting the passing of 
one train between another train receiving and dis- 
charging passengers at a station has been held not 
negligence per se on the part of a railroad.?° 

Presence of persons not reasonably anticipated. 
A company is not bound to use.special care in operat- 
ing trains at stations where the presence of persons 
is not reasonably to be anticipated.?° 


And 


New York Cent. R. Co., 2 Abb. Dec. 
“ey 24 HowPr 172 [aff 17 HowPr 


Pa.—Waltz v. Pennsylvania R. Co., 
216 Pa. 165, 65 A 401 [aff 31 Pa. Su- 
per. 286]. 


Tex CtG.j. te 
Muske, Tats oe 141 SW 565. 


[a] Bule applied regardless of 
whether or not the particular injury 
that resulted could have been fore- 
seen. Chicago, etc., R. Co. v. Stepp, 
164 Fed. 785, 90 CCA 531, 22 LRANS 
350 [aff 151 Fed. 908]. 


20. Pennsylvania Co. v. Reidy, 198 
Ill. 9, 64 NE 698 [aff 99 Ill. A. 477]; 
eee etc:, RR: Co. v:, Kelly, -75° 2. 


21. Chicago, etc., R. Co. v. Kelly, 
182 Ill. 267, 54 NE 979 [aff 80 Ill. A. 
675]; Chicago, etc., R. Co. v. Ryan, 
165 Ill. 88, 46 NE 208 [aff 62 Ill. A. 
264]; Smith v. Cleveland, etc., R. Co., 
67 Ind. A. 397, 117 NE 534 [supersed- 
ing ipa 115 NE 603]; Atchison, etc., 
R. Co. v. McElroy, 76 Kan. 271, 9L Pp 
785, 123. “AmSR 134, 23 LRANS 620; 
Tubbs v. Michigan ‘Cent. R. Cos 107 
Mich. 108, 64 NW 1061, 61 AmSR 320. 


[a] Where passenger train is 
stopped on sidetrack, having other 
trains between it and the depot plat- 
form, it is negligence to allow anoth- 
er train to pass between such train 
and the depot at a high rate of speed, 
without any warning, while business 
is being rightfully transacted with 
the standing train, and the railroad is 
liable to any person rightfully there 
we is injured thereby. Atchison, 

R. Co. v. McElroy, 76 Kan. 271, 
sib 785, 123 AmSR 134, 13 LRANS 


Conwy 


22. Scott v. Kansas City Southern 
R. Co., 145 La. 15, 81 S 739; ach open 
Vv. New York Cent., ete.,, R. Co., 14 
Daly 219, 19 AbbNCas 18, 6 NYSt 352. 


_ [a] For example, to back a train 
into a dark depot without any light or 
signal, so noiselessly and suddenly 
that a person who is lawfully at the 
depot is unable to get his horses out 
of the way. MHollender v. New York 
Cent., etc., R. Co., i Daly 219, 19 Abb 
NCas 18, 6 NY¥St 3 


Lights on Guay ae see su- 
pra § 2133. 

23. Illinois Cent. R. Co. v. Ham- 
mer, 72 Ill. 347 

Method of switching generally see 
supra § 2137. 

24. Adler v. St. Louis Southwest- 
ern R. Co., 171 Ark. 419, 284 SW 729. 


25. Smith v. Cleveland, etc., R. Co., 
67 End. A... 397, 117 NE 534 [supersed- 
ing (Ind. A.) 115 NE 603]. See Hdg- 
erton v. Baltimore, ete., R. Co., 6 App. 
(D. C.) 516 (person not aware of ex- 
istence of rule). 

26. Brackett v. Louisville, etc., R. 
Co., 111 SW 710, 33 Kyl 921, 19 LRA 
NS 558; Dahmer v. Northern Pac. R. 
ae 48 ‘Mont. 152, 186 P 1059, 142 P 


[a] Rule applied.—The engineer 
of a train passing a remote station, 


8 a ee es 
? For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2169-2170] 


[§ 2169] (2) Frightening Animals.*?7 Since a 
railroad company has the right to operate its trains 
according to its best judgment,?* subject to the duty 
not to injure the public in doing so,?° no liability re- 
sults for personal injuries to a person on its station 
premises caused by animals frightened by usual nois- 
es incident to the movement of trains;*° but where 
the noise is unnecessarily, recklessly, or wantonly 
made*? or continued after knowledge of the danger*? 
near animals on station premises, the company is lia- 
ble for resulting injuries to a person on such prem- 
ises. However, the fact that steam is unnecessarily 
let off in close proximity to a team does not of itself 
determine that the act is actionable.** In the ab- 
sence of timely notice of danger,** the railroad has 
the duty of exercising ordinary care in the opera- 
tion of motor ears on its track so as not to frighten 
animals on station premises and thus cause injury 
to persons at such place.*° 

Giving signals. The railroad has the right to give 
such signals at places other than grade crossings as 
may be reasonable and proper,®® and will not be la- 
ble for resulting personal injuries to persons on the 
station premises because of frightened animals;** 


Colo.—Sagara 


here ‘the resence of persons could 
ae » B Co., 58 Colo. 236, 


not reasonably be anticipated early in 
the morning, is under no special obli- 
gation to keep a lookout. Louisville, 
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. Chicago, 
4P 881; 
Midland R. Co. v. Edwards, 24 Colo. 
A. 350, 184 P 248 [writ of error dism 
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but such signals may not, without liability, be given 
in an unreasonable and negligent, manner,*® although 
the mere fact that the blowing of the whistle was 
unnecessary does not of itself determine that the 
act was actionable negligence.*® Moreover, the stat- 
utory requirement of a signal at grade ecrossings*® 
does not justify the giving of the signal where the 
employees know that animals on adjacent company 
premises are frightened.*+ 


Excessive speed. The mere fact that the train 
frightening the animals was being operated at a speed 
greater than that permitted, even though the proxi- 
mate cause of a personal injury, does not make the 
company liable where there was no physical contact 
between the train and the team or persons injured.*? 


[§ 2170] 3. As to Persons Working on or about 
Tracks}**—a. In General. It is the duty of a rail- 
road company to use reasonable care and precaution 
in the operation of its trains or ears, so as to pro- 
tect persons working on or about its tracks, upon its 
express or implied invitation, from dangers of which 
it knows or ought to know,** as in the ease of one 
lawfully on or about its tracks in the employ of an 
independent contractor.4®° But it is not liable for 


CLC hee. 


Va.—Flowers v. Virginian R. Co., 
Colorado 4 


1385 Va. 367, 116 SH 672 
W. Va.—Cicerello v. Chesapeake, 


etc., R. Co. v. Bay, 142 Ky. 400, 134 
SW 450, 34 LRANS 678; Dahmer vy. 
Northern Pac. R. Co., 48 Mont. 152, 
186 P 1059, 142 P 209. 

27. Frightening animals in other 
connections see supra §§ 1462, 1463, 


1841-1845; and infra § 2171. 
28. See supra § 2136. 
29. See supra § 2136. 
30. Louisville, etc., R. Co. v. Jen- 


kins, 168 Ky. 512, 182 SW 626; Gulf, 
etc., R. Co. v. Hardy, 151 Miss. 131, 
1171S b36y 61.“ALR. £0735, “witte ov. 
Atlantie Coast Line R. Co., 171 N. C. 
309, 88 SE 435. 

31. Louisville, etc.,.R. Co. v.._Jen- 
kins, 168 Ky. 512, 182 SW 626; Witte 
v. Atlantic Caqast Line R. Co., 171_N. 
Cc. 309, 88 SEK 485; Hickey v. Rio 
Grande Western R. Co., 29 Utah 392, 
82° P 29. 

32. Gulf, etc., R. Co. v. Hardy, 137 
Miss. 608, 102 S 66; Witte v. Atlantic 
Coast Line R. Co., 171 N. C. 309, 88 SE 
435. 

33. Toledo, etc., R. Co. v. Critten- 
den, 42 Ill. A. 469. 

34. Nixon v. Fulkerson, 
172, 193 SW 500. 

35. Nixon y. Fulkerson, supra. 

36. Mitchell v. Central Vermont 
R. Co., 261 Mass. 29, 158 NE 336. 

37. Mitchell v. Central Vermont R. 
Co., supra. 

38. Mitchell v. Central Vermont R. 
Co., supra. : 

39. Toledo, etc., R. Co. v. Critten- 
den, 42 Ill. A. 469. 

40. See supra § 1815. 

41. Mitchell v. Central Vermont R. 
Co., 261 Mass. 29, 158 NE 336. 

42. Gulf, etc., R. Co. v. Hardy, 137 
Miss. 608, 102 S 66. 

43. Status of such persons see su- 
pre § 2122. 

44. U. S.—Director Gen. of Rail- 
roads v. Reynolds, 268 Fed. 948. 

Ala.—Alabama, ete., R. Co. v. Hug- 
gins, 205 Ala. 80, 87 S 546. ‘ 


Cal.—Jones v. Southern Pac. Co.,.74 
Cal. A: 10; 239 P 429. 


128 Ark. 


*By FRANK L. MORGINSON (§ 2169). 


57 Colo. 163, 140 P 190]. 


Ga.—Watts v. Richmond, etc., R. 
Co., 89 Ga. 277, 15 SE 365. 


Ill.—Spearhaus v. Terminal R. As- 
soc, 173 -Ill, A. 497. 


Ind.—Hill v. Chicago, ete., R. Co., 
188 Ind. 130, 122 NE 321. 


Ky.—Southern R. Co. v. Dugless, 
169 Ky. 360, 183 SW 937; Cincinnati, 
ete., R. Co. v. Winningham, 156 Ky. 
434, 161 SW 506. 


Me.—Haaland vy. Maine Cent. R. Co., 
125 Me. 52, 130 A 865. 


Mich.—Sanborn v. Detroit, ete., R. 
ee 91 Mich. 538, 52 NW 1538, 16 LRA 


Minn.—Erickson v. St. Paul, etc., R. 
eae 41 Minn. 500, 43 NW 332, 5 LRA 


Mo.—Hubbard vy. Wabash R. Co., 
193 SW 579; Nelson v. Wabash R. Co., 
132 Mo. A. 687, 112 SW 1017. 


Mont.—Mullery v. Great Northern 
R. Co., 50 Mont. 408, 148 P 323. 


N. J.—Delaware, ete. R. Co. v. 
Hardy, 59 N. J. 562, 39 A637: 

N. Y.—Newson v. New York Cent. 
R. Co., 29 N. Y. 383; Osuldsen y. Del- 
aware, etc., R. Co., 2138 App. Div. 247, 
210 NYS 232. 


N. C.—Hudson v. Atlantic Coast 
Line R. Co., 142 N. C. 198, 55 SE 103. 


Pa.—Hastings v. Southern Shore 
RCo. ake ba. 202. 106 AST 5: 


Porto Rico.—Martinez v. American 

€o; (5 Porto. Rico Béd. 3lis Car- 
mona v. Fajardo Dev. Co., 5 Porto 
Rico Fed. 209. ; 


R. I.—Pettit v. Howard, etc., Mach. 
Co., 41 R. I. 380, 103 A 994. 


Ss. C.—Dix v. Atlantic Coast Line R. 
Co., 98 SiC. 492,82 SE 798. 


S. D.—Polluck v. Minneapolis, etc., 


R. Co., 45 S. D. 210, 186 NW 830, 44 S. 


D. 249, 188 NW 859. 


Tex.—Texas, etc., R. Co. v. Bolton, 
(Civ, A.) 235 “SW 2153-¢Melain v. 
Galveston, etc., R. Co., (Civ. A.) 195 
SN Ve oes HOUSTON mEetG.. ame On. Va 
Hanks, 58 Tex. Civ. A. 298, 124 SW 
136; Ft. Worth, etc., R. Co. v. Eddle- 
man, 52 Tex. Civ. A. 181, 114 SW 425. 


etc., R. Co., 65 W. Va. 489, 64 SE 621. 
Wis.—Collins v. Chicago, ete, R. 
Co., 150 Wis. 305, 1836 NW 628. 
Ont.—Collier v. Michigan Cent. R. 
Co., 27 Ont. A. 630. 


[a] Rule applied.—An employee of 
a lumber company, engaged about a 
spur track, built from the line of a 
railroad on land of the lumber com- 
pany, is not a trespasser, and the rail- 
road is bound to use ordinary care in 
handling its engines and cars on the 
spur track to avoid injuring him. St. 
Louis, etc., R. Co. v. Miles, 79 Fed, 
257, 24 CCA ‘559. 


[b] “Reasonable care,” not “great 
care,” is measure of defendant’s duty. 
Heck v. New York Cent., etc., R. Co., 
94 App. Div. 562, 88 NYS 154. 


[c] Care commensurate with peril 
to be anticipated is required. Spear- 
fe v. Terminal R. Assoc., 173 Til. A. 


[d] Headlights.—A railroad owes 
to one in its yards at its implied in- 
vitation, who is doing work beneficial 
to a shipper and the company, the 
duty of equipping its locomotives 
with the headlights prescribed by 
the railroad commission pursuant to 
Burns St. Annot. (1914) § 5538f. Hil 
v. Chicago, etc., R. Co., 188 Ind. 130, 
122 NE 321. 


[e] Wiolation of speed ordinance. 
—A city ordinance limiting the speed 
of trains is designed for the benefit 
of all citizens, and a violation of the 
same is a violation of a duty owed by 
railway to one in the employ of an- 
other who, with its- knowledge, is re- 
pairing abutments to a viaduct over 
ae es Otto v. Pryor, (Mo. A.) 193 


{[f] Where track is located within 
structure belonging to a smelter, the 
rule applies especially. Mullery v. 
Great Northern R. Co., 50 Mont. 408, 
148 P 323. 

45. Il1l1—Thompson  v. 
ClCy RN. Conn Leo TAG 254: 

Ind.—Pittsburgh, ete, R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315; 
Pittsburgh, etc. Ri Co. vy. Cozattus 
Ind. A. 682, 79 NE 534. 

Ky.—Lexington, ete. R. Co. v. 
White, 182 Ky. 267, 206 SW 467, 471 


St. Louis, 
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failing to provide against dangers which it does not 
know of, or could not reasonably have anticipated ;*° 
nor is it liable for injuries to a workman who is a 
trespasser or mere licensee, unless such injuries are’ 
caused by its failure to exercise reasonable care aft- 
er he is observed to be in a dangerous position.*? 


[§ 2171] b. Signals, Warnings, and Lookouts.*® 
The duty to use reasonable care and precaution in 


{cit Cyc]; Cincinnati, ete., Co. 
Smith, 168 Ky. 185, 181 SW Boar ‘986 
[cit Cyc]; Chesapeake, BEC Eps Co. v. 
McCoy, 112 SW 1105. 

Mo.—Bennett v. Terminal R. Assoc., 
242 Mo. 125, 145 SW 4383. 


N. Y.—Conrad v. New York Cent., 


etc., R. Co., 137 App. Div. 372, 121 NYS) 


774 [motion to dism app den 198 N. Y. 
599 mem, 92 NE 1081 mem (aff 201 N. 
Y. 514 mem, 94 NE 1093-mem)]; 
Dempsey v. New York Cent., etc., R. 


Co., 81 Hun 156, 30 NYS 724: Caffi 
v. New York Cént., ete, "R. Co.; 49 
fe 620, 96 NYS 835. 

a—Reed v. Pittsburgh, ete, R. 


00. 243 Pa. 562, 90 A 359. 


C.—Dix vy. Atlantic Coast Line 
RY Sars 98 S. C. 492, 82 SE 798 


S. D.—Polluck v. Riieepolis: ete., 
R. Co., 45 S. D. 210, 186 NW 830, 44 
S. D. 249, 183 NW 859. 

Va.—Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672; Johnson v. 
Richmond, etc., R. Co., 86 Va. 975, 11 
SE 829. 


W. Va.—Cicerello v. Chesapeake, 
etc., R. Co., 65 W. Va. 439, 64 SE 621. 


Wis.—Collins vy. Chicago, etc, R. 
Co., 150 Wis. 305, 136 NW 628. 


[a] Negligence.—(1) Where the 
railroad has promised that its trains 
shall not pass a point at which the 
employees of a firm of contractors are 
engaged jn removing rock and dirt 
in order to straighten the track, at a 
speed of more than six miles an hour, 
a violation of such promise is neg- 
ligence as to the employees of such 
contractor. Johnson v. Richmond, 
ete., R. Co., 86 Va. 975, 11 SE 829. 
(2) But the fact that the engineer of 
a train running backward could not 
see ‘decedent on the track in front of 
the train was not negligence, where 
the conductor posted himself on the 
forward car to keep a lookout and sig- 
nal the engineer of approaching dan- 
ger. Dix v. Atlantic Coast Line R. 
Co., 98 S. C. 492, 82 SH 798. (3) And 
the fact that a ‘train by which dece- 
dent was struck and killed was oper- 
ated backward at a reasonable speed 
and with a lookout on the front car 
did not constitute negligence per se 
as to a member of a_ construction 


. gang. Dix v. Atlantic Coast Line R. 


Co., supra. 
{[b] Bights compared with those of 
employee.—The rights, duties, and 
obligations of a railroad to an em- 
ployee of its independent contractor 
are the same as they would be if the 
employee were its employee and en- 
gaged in the performance of the same 
work. Witham v. Delano, 184 Mo. A. 
677, 171 SW_990; Polluck vy. Minne- 
apolis, ete., R. Co., 45 S. D. 210, 186 
NW 830, 44 S. D. 249, 183 NW 859. 


46. lIowa.—Carpenter v. Chicago, 
ete., R. Co., 126 Iowa 94, 101 NW 758. 

Ky.—Mobile, etc., R. Co. v. Dowdy, 
91 Sw 709, 28 KyL 1370. 

Me.—Haaland v. Maine Cent. R. Co., 

125 Me. 52, 130 A 865. 

N. J:—Delaware, etc., R. Co. v. Har- 
dy, 59 N. J. .L. 562, 39 A 687. 

Pa.—Neal v. Buffalo, etc., R. Co., 289 
Pa. 313, 137 A 453; Bardis v. Philadel- 
phia, etc., R. Co., 267 Pa. 352, 109 A 
621. 


[a] Thus, where work is being 
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prosecuted by a railroad contractor 
which is not of such a character as to 
interrupt the ordinary operation of 
trains, the railroad is not guilty of 
negligence in failing to reduce the 
speed of trains at that point, in the 
absence of evidence that any one con- 
nected with the operation of the road 
and in authority had knowledge that 
the work was being done at the time 
and place in question. Carpenter v. 
Chicago, ete., R. Co., 126 Iowa 94, 101 
NW 758 


[b] Latent perils —A railroad 
owes no duty to section hand of ter- 
minal company to provide him with 
reasonably safe place to work or to 
warn him of latent perils. Haaland 
v. Maine Cent. R. Co., 125 Me. 52, 130 
A 865. 

47. U. S.—Director Gen. of Rail- 
roads v. Reynolds, 268 Fed. 948. 


Ky.—Mobile, ete., R. Co. v. Dowdy, 
91 SW 700, 28 KyL 1370. 


N. Y.—Goodall v. New York Cent., 
ete., R. Co., 89 Hun 559,- ie NYS sng 


Oh. —Cleveland, ete Co. 
Marsh, 63 Oh. St. 236, "58 NE 821, 53 
LRA 142. 


Ont.—Sharpe v. 
Co., 33 Ont. L. 402, 
DomLR 889. 


[a] Unauthorized presence on 
tracks.—A person on a track simply 
in the performance of work given to 
him by a station agent without au- 
thority of the company, cannot com- 
plain of a breach of a duty owed to 
the public, since his presence on the 
track is not induced by the fact that 
it is used for public travel. Cleve- 
land, etc., R. Co. v. Marsh, 63 Oh. St. 
236, 58 NE 821, 52 LRA 142, 


48. As to persons: 
On or about cars see infra § 2174. 
On tracks generally see supra § 2139. 


49. See supra § 2170. 


50. U. S.—Chicago, ete, R. Co. v. 
Nelson, 226 Fed. 708, 141 CCA 464. 


Ala.—Alabama, ete., R. Co. v. Hug- 
gins, 205 Ala. 80, 87 S 546; Louisville, 
etc., R. Co. v. Williams, 199 Ala. 453, 
74 S 382. 


Ky.—Cincinnati, ete, R. Co. v. 
Smith, 168 Ky. 185, 181 SW 977; Cin- 
cinnati, etc., R. Co. v. Harrod, 132 Ky. 
445, 115 Sw 699; Chesapeake, ete., R. 
Co. v. McCoy, 112 SW 1105. 


Mo.—Hubbard vy. Wabash R, Co., 
193 SW 579. But see Bruce v. Mis- 
souri Pac. R. Co,, 271 SW 762 (holding 
that a railroad company owes no duty 
to an employee of a terminal company 
whose facilities it uses). 


Pa.—Hastings v. Southern Shore R. 
Cos, 272 Pay 212 1 P6yAr 155; “‘Kunsman 
v. Lehigh Valley. R. Co., 10 Pa. Super. 
1, 44 WKlyNC 14. 


R, I.—Pettit v. Howard, ee Mach. 
Co.,) 41° RE. 1380) 108) A — 


Tex.—Galveston, ete., Co. 
Levy, 35 Tex. Civ. A. 107, 79 Sw 879. 


W. Va.—Cicerello v. Chesapeake, 
ete., R. Co., 65 W. Va. 439, 64 SE 621. 


Wis.—Hollenbeck vy. Chippewa Sug- 
ar Co., 156 Wis. 317, 144 NW 1104. 


_ [a] Contrary custom.—The cus- 
tom of a railroad to back its trains 
without having a rear brakeman does 
not excuse it from liability for the 
death of a person struck by a back- 


Canadian Pac. R. 
7 OntWN 167, 19 


hgh ti, ? 
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the operation of trains and cars so as to protect per- 
sons working on or about tracks upon its express or 
implied invitation*® requires a company with notice 
of the presence of such persons to keep a lookout for 
them,°° and to give a proper warning of the approach 
of such trains,°! particularly where this has been_ 
the uniform practice;°? and failure to do so is neg- 
ligence for which the company is liable.°* 


But a 


ing train. Chicago, etc., R. Co. v. Nel- 
son, 226 Fed. 708, 141 CCA 464. 


[b] Sending brakeman down track 
to see that it is clear does not relieve 
the engineer in charge of the engine 
of the duty of keeping a reasonable 
lookout while the engine is in motion. 
Galveston, ete., R. Co. v- Levy, 35 Tex. 
Civ. A. 107, 79 SW 879. 


51. Cal—Jones v. Southern Pac. 
Co., 74 Cal. A. 10, 239'P 429. 


Colo.—Colorado Midland R. Co. v. 
Edwards, 24 Colo. A. 350, 134 P 248 
Ae tits error dism 57 Colo. 16s, 140 


Ill.—Pridmore y. Chicago, etc., R. 
Co. 276 Tlly 386, 114 "NH ne Purin- 
ton v. Belt R. Co., 204 Ill. A. 382. 


Ky, cineinnath, etc., 7 OS eas 
Smith, 168 Ky. 185, 181 SW 9773 ‘Cin- 
cinnati, eteny ee Co. v. Winningham, 
156 Ky. 434, 161 SW 506; Chesapeake, 
ete; Ri iCe:v.) yicCoy, 112 SW 1105: 
phe v. Roach, 102 SW 274, 31 Kyl 


Minn. __Brickson v. St. Paul, ak R. 
vee 41 Minn. 500, 48 NW 332, 5 LRA 


Pa.—Hastings v. eae Shore R. 
Co., 272 Pa. 212, 116 A 155 


R. I.—Pettit v. Howard, etc., Mach. 
Co., 41 R. I. 380, 103 A 994. 


Dex. ieeas ete., R. Co. v. Bolton, 
(Civ. A.) 235 Sw 215. 


Va.—Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672. 


W. Va.—Cicerello v. Chesapeake, 
etc., R. Co., 65 W. Va. 439, 64 SE 621. 


Wis.—Hollenbeck v. Chippewa Sug- 
ar Co., 156 Wis. 317,.144 NW 1104. 


See-Aleckson v. St. Louis-San Fran- 
cisco: Rie Co." (Mo. -A:) 203) Sweet 
(workman on platform struck by 
train), 


[a] Ringing bell is sufficient and 
it is not necessary continuously to 
have the whistle on an engine blown 
while it is passing through yards 
where men are working. Cincinnati, 
geen eee v. Harrod, 132 Ky. 445, 115 


{b] Statutory requirement.—EHm- 
ployees working in railroad yards are 
within the protection of ordinances 
(1) requiring engines or cars running 
within city limits at night to have 
lights upon the forward end if moving 
forward, or the rear end if backing 
(Purinton v.. Belt R. Co., 204 Tle A. 
382),'(2) and to give other warning 
signals (Pridmore v. Chicago, ete., R. 
Co:, 275 Ill. 386, 114 NE 176). 


ta Duty to invitee workman of 
another railroad is not affected by the 
fact that the other company also as- 
sumes to furnish a watchman to as- 
sist the watchman of the former. 


Spearhaus v, Terminal R. Assoc., 173 
Tl As (49. 
52. Erickson vy. St. Paul, ete., R. 


Co., 41: Minn. 500, Ai NW 332, 5 LRA 
786; Texas, etc. R. Co. v. Bolton, 
(Tex, Civ. A.) 235 SW 215. 


53. See cases supra notes 50-52. 


[a] Thus (1) to back a train, with- 
out a lookout being maintained and 
without reasonable warning of its 
movement, at a place where the pres- . 
ence of persons on and about the 
track was to be anticipated, was neg- 
ligence as to employee of a contractor. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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failure to maintain a lookout and give warning of 
the approach is not negligence where trainmen are 
not required to anticipate the presence of workmen** 
or where the company does not stand in any special 
relation to such workmen,°® and neither is a failure 
to warn one who is fully cognizant of his danger.*® 
Failure to sound the bell or whistle is not negligence 
as to a person not in a position to hear such warn- 
Crossing®® or station®® signals are not for 
the benefit of workmen on or about tracks near a 
and a failure to give such sig- 
nal when required is not negligence as to such per- 


ing.5? 


station or crossing; 
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sons;°° but there is authority to the contrary.®! . 


Chesapeake, etc., R. Co. v. McCoy, 
(Ky.) 112 SW 1105. (2) A company 
is negligent in rapidly shoving a num- 
ber of cars upon and along a siding 
near which an employee of another 
company was setting a switch in the 
dusk of the evening without guard, 
light, warning, or anyone thereon so 
placed that he could look ahead. 
Hastings v. Southern Shore R. Co., 
272 Pa. 212, 116 A 155. (38) Where a 
switching crew knew that employees 
of a mining company were likely to 
be working about an ore bin on the 
siding where they were switching cars 
at the time they were switching, they 
were negligent in not giving warning 
upon approaching such bin for switch- 
ing purposes. Colorado Midland R. 
Co. v. Edwards, 24 Colo. A. 350, 134 
P 248 [writ of error dism 57 Colo. 
163, 140 P 190]. 


[b] Constructive notice.—If a 
railroad was charged with notice that 
a coal tipple was being constructed 
at a certain point near the track, so 
that it was bound to anticipate the 
presence of workmen on the track, it 
was not excused for failure to give 
warning of a train’s approach because 
the engineer did not in fact know that 
the tipple was being constructed. 
Cincinnati, etc., R. Co. v. Winningham, 
156 Ky. 434, 161 SW 506. 


[c] Operating train in disregard 
of flag placed in a certain position as 
a signal to approaching trains is neg- 
ligence as to one rightfully on the 
tracks. Kunsman v. Lehigh Valley 
R.Coa., 10. Pa. Super. 1. 


54. Armstrong v. Denver, etc., R. 
Co., (Mo. A.) 203 ay 246; Bardis v. 
Philadelphia, etc., - Co., 267 Pa. 352, 
109 A 621. 


55. Hoy v. Terminal R. Assoc., 65 
Til. A. 349. 


[a] Change in use of sidetrack.— 
Where a railroad has an equal right 
to the use of two sidetracks, but has 
been in the habit of using but one, 
it is not chargeable with negligence 
in changing to the other without no- 
tice to one rightfully on such track, 
but to whom it does not stand in any 
special relation. Hoy v. Terminal R. 
Assoc., 65 Ill, A. 349. 


56. Cincinnati, etc., R. Co. v. Long, 
112 Ind. 166, 13 NE 659; Carpenter 
v. Chicago, etc., R. Co., 126 Iowa 94, 
101 NW 758. See Rogers Vv. Cincin- 
nati, etc., R. Co., 1386 Fed. 573, 69 CCA 
321 ‘(holding Tennessee statute inap- 
plicable). 


57. Johnson v. Rio Grande Western 
RewCo;, 19 Utah tito bs Li. 


fa] Reason for rule.—‘The law 
does not require the doing of useless 
and unnecessary things in order to 
avoid possible injury to another.” 
Johnson v. Rio Grande Western R. Co., 
LO Witah 77,186,517 Port. 


[b] Rule applied where signals 
could not be heard on account of noise 
made by elevator crushing coal near 
plaintiff. Johnson v. Rio Grande 
Western R. Co., 19 Utah 77, 57 P 17. 


58. Halbert v. Wabash R. Co., 151 


Ill, A. 352; Cincinnati, etc., R. Co. v. 
Harrod, 132 Ky. 445, 115 SW 699. 


Duty to give notice of approach at 
crossings generally see supra § 1788 
et seq. 

59. Cincinnati, etc., R. Co. v. Har- 
rod, 132 Ky. 445, 115 SW 699. 

60. Halbert v. Wabash R. Co., 151 
ill; A: 352; -Cineinnati, -ete., Rs Co. Vv. 
Harrod, 132 Ky. 445, 115 SW 699. 

61. Sanborn v. Detroit, etc., R. Co., 
91 Mich. 538, 52 NW 153, 16 LRA 119. 


62. ei terenee animals see also 
supra § 216 


63. iw nt etc., R. Co. v. Jen- 
kins, 168 Ky. 512, 182 SW 626. 

64. Louisville, ete., R. Co. v. Jen- 
kins, supra. 

65. Louisville, etc., R. Co. v. Jen- 
kins, supra. 

66. Pata of such persons see su- 
pra § 2122. 

67. Invitees generally see supra §§ 
2124, 2125. 

68. U. S.—McGinty v. Pennsyl- 
vania R. Co., 6 F. (2d) 514; Idaho, 


etc., R. Co. v. Wall, 184 Fed. 677, 106 
CCA 631; Chicago, etc., R. Co. v. Hau- 
ber, 162 Fed. 668, 89 CCA 460; Ryan 
v. New York, etc., R. Co., 115 Fed. 197 
[aff 120 Fed. 1020, 56 CCA 683]. 


Ala.—Louisville, etc, R. Co. v. 
Glick, 214 Ala. 303, 107 S 453; Ala- 
bama Great Southern R. Co. yv. Foley, 
195 ‘Ala, 391,470: Si 726. 


Ariz—Santa Fé, etc., R. Co. v. Ford, 
10 Ariz. 201, 85 P1072. 


Ark.—DeQueen, etc., R. Oey v. Pigue, 
135 Ark. 499, 205 SW 888 


Ga.—Seaboard Air- Tine iL GOumaN, 
Baker, 17 Ga. A. 529, 87 SE 828. 


Ill.—Devine v. Chicago Junction R. 
Co., 167 Ill. A. 195; Elgin, etc., R. Co. 
v. Thomas, 115 Ill. A. 508 [aff 215 T1l. 
158, 74 NE 109]. See Seymour v. Illi- 
nois Southern R. Co., 194 Ill. A. 48. 


Ind.—Pittsburgh, ete. R. Co. v. 
Hall, 46 Ind. A. 219, 90 NE 498, 91 
NE 743. : 

Kan.—Union .Pac. R. Co. v. Har- 


wood, 31 Kan. 388, 2 P 605. 


Ky.—Payne v. Wallace, 197 Ky. 551, 
247 SW 105: Chesapeake, etc., R. Co. 

v. Plummer, 143 Ky. 97, 136 Sw 159% 
Cincinnati, etc., R. Co. v. Rodes, 102 
SW 321, 31 KyL 430. 


Md.—Baltimore, ete., R. Co. v. En- 
gle, 149 Mid. 152, 131 A 151. 


Mass.—Hyslop, v. Boston, ete. R. 
Co., 208 Mass. 362, 94 NE 310, 21 Ann 
Cas 1121; Flynn v. Boston, etc, R. 
Co., 204 Mass. 141, 90 NE 521; Pearl- 
stein v. New York, ete, RR. Co., 192 
Mass. 20, 77 NE 1024. 


Mich.—Morrill v. Detroit, ete, R. 
Co., 159 Mich. 478, 124 NW 520. 

Minn.—Lundeen v. Great Northern 
R. Co., 141 Minn. 180, 169 NW 702. ° 

Miss.—Owens v. Yazoo, etc., R. Co., 
94 Miss. 378, 47 S 518, 186 AmSR 579. 


Mo.—Chandler v. Chicago, ete., R. 
Co., 251 Mo. 592, 158 SW 35; Butler 


Frightened animals.®? 
charged with any duty to maintain a lookout for the 
presence of animals near the track,®* or to use ordi- 
nary care to discover their presence®‘ or the peril 
of a person working on or about the tracks arising 
from the fright of such animals.*® 


[§ 2172] 4. As to Persons Working on or about 
Cars®°—a. In General. 
or about a railroad company’s ears, upon its express 
or implied invitation,®’ the company owes the duty of 
exercising reasonable care and precaution to avoid 
injuring them.®® 
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A railroad company is not 


As to persons working on 


It has been held to be the same 


Vv. eee ao etc., R. Co., 155 Mo. A. 287, 
136 SW 729. 

N. Y.—Burtis v. New York Cent., 
etc., R.Co.,-158 App. Div. 9, 143 NYS 
145: Young v. New York Cent., etc., 
Re Co, 13 Daly* 294: 


N. C= autkuet v. Southern R. Co., 
194 N. C, 104, 138 SE 535. 


Oh. sie eeu: Shai R. Co. v. Rupp, 
27) Oh, ‘Gir=,Ct, 


boii Snes tae etes “RAs Con wy. 
Myers, 137 Tenn, 142, 192 SW 168. 


Tex.—Texas, ete., R. Co. v. Shaw, 
(Civ. A.) 284 SW 600; Payne v. Doubt- 
ful, (Civ. A.) 236 Sw 134, 136 [cit 
Cyél; Rio Grande, etc., R. Co. v. Guz- 
man, (Civ. A.) 221 Sw 1102; Dooley 
v. Missouri, ete., R.. Co., 60 Tex. Civ. 


A, 298, 110 SW 1385; Missouri, etc., 
R. Co, v. Thomas, 48 Tex. Civ. A. 646, 
107 SW 868. 


Utah.—Hickey v. Rio Grande West- 
ern R. Co., 29 Utah 892, 82 P-29. 


Vt.—Ingram v. Rutland R. Co., 89 
Vt. 278, 95 A 544, AnnCas1918A 943, 


Wash.—Watts v. Hart, 7 Wash. 178, 
34) PoaZ ae Lids 


MA att rece titer v. Wisconsin 
Cent. R. Co., 143 Wis. 179, 122 NW 
758, 126 NW 686. 


Can.—Canada Atlantic, R. Co. v. 
Hurdman, 25 Can. S. C. 205. 


“We agree with the contention of 
counsel for appellee that he was law- 
fully upon the premises of appellant, 
and appellant owed him the duty not 
to wantonly or wilfully or even neg- 
ligently injure him.” Seymour vy. Illi- 
nois Southern R. Co., 173 Ill. A. 326, 

[a] Extent and limitations of rule. 
—(1) Such care is not restricted to 
persons working in or about the cars 
on the track, but applies also as to 
persons whose work is connected with 
such cars, and who may be injured 
by their, being disturbed. Kansas 
City Southern R. Co. v. Moles, 121 
Fed. 351, 58 CCA 29. (2) Thus one 
working in an ice house, to which 
ice was being removed from a car by 
means of slide, and who was injured 
by the slide being moved, is within 
the rule. Kansas City Southern R. 
Co. v. Moles, supra. 


[b] Rule applied.—(1) Where an 
employee of one railroad company 
was injured through the negligence 
of another railroad in allowing its 
car to stand at an improper place on 
a, track which it was permitted to 


use. Martin vy. Louisville, ete, R. 
Co., 95 Ky. 612, 26 SW 801, 16 Kyl 
150. (2) Where a log train required 


to be moved for unloading was start- 
ed with more force, or with more of a 
jerk, than an ordinarily prudent en- 
gineer would have caused under the 
circumstances. Morrill v. Detroit, 
ete, R. Co., 159 Mich. 478; 124 NW’ 
520. (3) Where plaintiff, a granite 
company’s ‘foreman, was assisting a 
railroad conductor, ‘with his consent, 
to repair a brake on a car placed on’ 
the granite company’s sidetrack, and 
was injured by the negligence of the’ 
railway company’s servants, he was, 
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duty as,°° but no greater than,7° the duty it owes to 
its own employees, and the company is not an insurer 
Where the com- 
pany is bound to anticipate the presence of a person 
at a car, its duty does not depend upon its knowledge 


of the safety of such invitees.7! 


engaged in that part of the granite 
company’s business in which it and 
the railway company had a common 
interest, and hence defendant was 
responsible for the injury. Hendrick- 
Son v. Wisconsin Cent. R. Co., 143 Wis. 
179, 122 NW 758, 126 NW 686 


[c] Apparent authority to ‘weathers 
ize work.— Where a railroad employee 
has apparent authority to authorize 
another to work on cars, the railroad 
is liable for negligently injuring him, 
whether or not the employee had ac- 
tual authority for that purpose. San- 
ta Fé, etc, R. Co. v. Ford, 10 Ariz. 
201, 85 P 1072. 


‘i\d] Authority of conductor.—An 
invitation, express or implied, to an 
employee of an oil company owning 
the premises and track where a train 
was standing, to go upon a car, was 
within the authority of a conductor 
placed in charge of the train by the 
railroad company using the _ track. 
Flynn vy. Boston, etc., R. Co., 204 Mass. 
141, 90 NE 521. 


{e] Employee’s family living in 
cars.—A railroad which allowed the 
family of its foreman of an extra 
fang to live with him in his camp 
cars owed to the members of the fam- 
ily ordinary care, something more 
than to a mere licensee not willfully 
te ete him. Owens v. Yazoo, etc., 

Co., 94 Miss. 378, 47 S 518, 136 
Amst 579 (question. of liability of 
mpany not affected by a rule adopt- 
ed by it forbidding family to live in 
ears, which rule was not known of by 
any member ofthe family). 


{f] Person working at right car 
is within rule regardless of whether 
any of defendant’s servants pointed 

t such car, or who pointed it out. 
Ghit, ete., R. Co. v. Bryant, 30 Tex 

iv. A. 4, 66 SW 804. 


[g] Overhead trolley wire.—De- 
fendant companies are not negligent 
in failing to anticipate that a trolley 
wire thirty feet in the air would be 
interfered with by men unloading 
freight, and hence are not liable for 
injuries caused by such interference. 
Malatesta v. Atlantic vag eCtc.suete 
Co, 88° N. Je i207, 96. A 5. 


[h] Unforeseeable acc i ‘a ent.— 
Where an injury to consignee’s em- 
ployee, assisting in unloading a car, 
from the falling of the gangplank 
from the ‘edge of the car was an ac- 
cident which the carrier could not 
guard against, it was not liable. Sil- 
vey v. Seaboard rises Line R. Co., 172 
N. C. 110, 90 SE 4 


{iJ In Peusyivasia (1) the rule 
of the text now obtains. Gentile v. 
Philadelphia, etc., R. Co., 274 Pa. 
335, 118 A 223; Nadazny v. Philadel- 
phia, etc., R. Co., 266 Pa. 305, 109 A 
625. (2) Formerly it was expressly 
provided by statute that, where a 
person is injured while lawfully en- 
gaged or employed on or about the 
roads, works, depots, premises, trains, 
or cars of a railroad, of which he is 
not an employee, or a passenger, his 
right of action and recovery against 
the railroad should be such only as 
would exist if he were an employee. 
Act April 4, 1868 (Pamphl. L. p 58) § 1 
Crepealed by Act June 10, 1907 (P. L. 
§22)]. (8) Such statute was consti- 

tional (Kirby v. Pennsylvania R. 
ae, 76 Pa. 506); (4) and under it the 
fiured person was treated as a quasi 
émployee if the place of the accident 

ras for general purposes the premises 

a railroad and the person injured 
was lawfully engaged or employed on 
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fully injure him, 


or about them, and was not a passen- 
ger (Hobbs v. Pennsylvania R. -Co., 
143 Fed. 180; Hayman y. Philadelphia, 
ete.) RR. Co., (214) Baz 4365. 63 ANOMe 
Spisak vy. Baltimore, ete,, aR. Cor, 152 
Pa. 281, 25 A 497; Stone v. Pennsyl- 
vania R. Coy 132 Pa. 206, 19 -A_67; 
Baltimore, ete., R. Co. v. Colvin, 118 
Pa. 230, 12 A 337; Cummings v. Pitts- 
burgh, ’ete., R. Co., 92 Pa. 82;: Ricard 
WV, North Pennsylvania R; Co., 89 Pa. 
193; Kirby v. Pennsylvania R. Co., 
76 Pa. 506), (5) or if the place was 
not exclusively and for general pur- 
poses, but only within a limited and 
statutory sense, the premises of a 
railroad, but the person injured was 
engaged in a business connected with 
the railroad, in the sense that it was 
ordinarily the ‘duty of railroad em- 


of his presence there.”? 
ing on or about a car without the company’ S express 
or implied invitation,’® the company is under no 
duty‘to him except that it shall not wantonly or will- 


ployees (Hobbs y. Pennsylvania R. 
Co., 143 Fed. 180; Hayman y. Phila- 
delphia, etc., R. Co., 214 Pa. eek 63 A 
967; Keck v. Philadelphia, ete., R. Co., 
206 Pa. 501, 56 A 47; Spisak v. Balti- 
more, etc., R. Cos, 152 Pa. 281, 25 A 
497; Richter v. Pennsylvania . Co., 104 
Pa. Eyal). (6) that is, if he was engaged 
for or upon the property of the rail- 
road by whose negligence he is in- 
jured (Keck vy. Philadelphia, etc., R. 
Co., 206 Pa. 501, 56 A 47), (7): and 
could not recover for ordinary neg- 
ligence of a railroad employee (Scott 
v. Pennsylvania Co., 151 Fed. 931. 
And see cases supra this note [i] (4)- 
(6). Fellow servant rule under rail- 
road employee statutes see Master and 
Servant §§ 774-797). (8) A road on 
which a company has a right of track- 
age is a road of such company with- 
in the meaning of the statute. Mul- 
herrin v. Delaware, ete., R. Co., 81 Pa. 
366, (9) Where the negligence 
charged was not that of a fellow serv- 
ant, but of defendant company itself, 
however, the statute was not applica: 
ble. Union R. Co. v. Tate, 151 Fed. 
550, 81 CCA 66 (megligence in not pre- 
scribing proper rules and regulations 
for the movement of trains). (10) If 
the work had no relation to defend- 
ant’s railroad work as such, and was 
connected with defendant’s railroad 
only by irrelevant and immaterial cir- 
cumstances of locality, the case was 
not within the statute at all, and a 
person injured while so employed by 
negligence of the railroad employees 
could recover therefor. Philadelphia, 
etc., R. Co. v. Baker, 155 Fed. 407, 84 
CCA 86 [aff 149 Fed. 882]; Delaware, 
ete, Re Co. wW.. varring ton; =152) Bed: 
396, 81 CCA 522 [aff 143 Fed. 565]; 
Hobbs _v. Pennsylvania R. Co., 143 
Fed. 180; Magnuson vy. Pennsylvania 
R. Co., 242 Pa. 422, 89 A 462; Engle 
v. Pennsylvania R. Co., 234 Pa. 305, 88 


A 301; Hayman v. Philadelphia, etc., 
R. Co., 214 Pa. 436, 68 A 967; Keck 
v. Philadelphia, etc., R. Co., 206 Pa, 


501, 56 A 47; Noll v. Philadelphia, 
etc.) ~K. Cos. 63: Pa 00s. SOLA Stone 
Vannatta v. New Jersey Cent. R. Co., 
154 Pa. 262, 26 A 384, 35 AmSR 823; 
Spisak vy. Baltimore, ete., R. Co., 152 
Pa. 281, 25 A 497; Christman v. Phil- 
adelphia, etc., R. Co., 141 Pa. 604, 21 A 
738; Richter v. Pennsylvania Co., 
104 Pa. 511; Kunsman vy. Lehigh Val- 
ley R. Co., 10 Pa. Super. 1, 44 Wkly 
NCas 14. Thus the following per- 
sons were held not within such stat- 
ute: (11) A locomotive engineer run- 
ning a train over the tracks of anoth- 
er company under permission given to 
his employer to use such road, injured 
by the negligence of the employees 
of the other company. Philadelphia, 
etc., R. Co.,v. Baker, 155 Fed. 407; 
84 CCA 86 [aff 149 Fed. 882]; Keck v. 


(§ 2172 


But where a person is work- 


and that it shall exercise reasonable 


Philadelphia, etc., R. Co., 206 Pa. 501, 
56 A 47 (where a railroad employee 
works on a train on the track of an- 
other road, he accepts the risks of his 
employment in-regard to his own road, 
but not those risks incident to the 
operation of the other road, unless en- 
gaged at the time in work for such 
road or for both roads jointly. (12) A 
car inspector of one railroad company 
killed while in the performance of his 
duty by the negligence of the em- 
ployees of a connecting road. Van- 
natta v. New Jersey Cent. R. Co., 154 
Pa. 262, 26 A 384, 35 AmSR 823; Kuns- 
man v. Lehigh Valley R. Co., 10 Pa. 
Super. 1, 44 WklyNC 14. (13) A mail 
agent, in a car of one railroad com- 
pany forming part of a train being op- 
erated by it on its own road, injured: 
in a collision between such train and 
a train of ‘defendant company wrong- 
fully on the same track at the time. 
Delaware, etc., R. Co. v. Yarrington, 
152 Fed. 396, 81 CCA 522 [aff 143 Fed. 
565]. (14) A newsboy engaged in 
selling papers, and permitted to pass 
in and out of the cars of a passenger 
railway on such business. Philadel- 
phia Traction Co. v. Orbann, 119 Pa. 
37, 12 A 816. (15) One engaged in a 
rolling mill to haul ashes from the 
furnace to a cinder pile on the oppo- 
site side of a railroad switch. Richter 
v. Pennsylvania Co., 104 Pa. 511. (16) 
One engaged in unloading a car on 
a Switch, of which plaintiff’s employ- 
er had the exclusive ownership and 
control, cars placed thereon being al- 
ways unloaded by such owner. Engle 
v. Pennsylvania R. Co., 234 Pa. 305, 
83 A 301. 


69. Tinkle v. St. Louis, etc., R. Co., 
212 Mo. 445, 110 SW 1086. 


[a] Thus to one employed by the 
foreman of the bridge crew of a rail- 
road company to board the men in 
ears furnished by the company for 
that purpose, under an agreement that 
the men shall pay a specified sum per 
day, the company owes the same duty 
it owes to any employee not engaged 
in operating the train but riding 
therein on the business of the com- 
pany. Tinkle vy. St. Louis, ete.,.R. Co., 
212. Mo. 445, 110 SW 1086. 


70. Kelley v. New York Cent. R. 
Co., 255 Mass. 124, 150 NE 849 (rail- 
way mail clerk). 


71. Howell v. Southern R. Co., 189 
Ala. 658, 66 S 633. 


72. Central of Georgia R. Co. v. 
Duffey, 116 Ga. 346, 42 SE 510; Chi- 
cago, ete., Ri) Co. iv: Stephenson, 33 
Ind. A. 95, 69 NE 270; Hudgens vy. St. 
Louis, etc., RaCow 139 Mo. A. 44, 119 
SW 522; Dooley v. Missouri, ete., Te 
Co.,,.50 Tex. Civ. A. 298, 110 SW 185. 


[a]. Rule applied where a car was 
placed upon a side track to be unload- 
ed. Dooley v. Missouri, etc., R. Co., 
50. Tex. Civ: A. 298, 10 "SW 135. 


[b] Ignorance by railroad serv- 
ants (1) of the presence in one of its 
cars of one rightfully working there 
does not relieve the company from 
liability for damage done by reason of 
its negligence. Georgia Cent. R. Co. 
v. Duffey, 116 Ga. 346, 42 SE 510. (2) 
That position of a fireman under his 
engine was not known to employees 
of another company projecting cars 
against such engine does not conclu- 
Sively negative the idea of their neg- 
ligence. Chicago, etc., R. Co. v. Ste- 
phenson, 33 Ind. A. 95, 69 NE 270. 


73. Trespassers generally see su- 
pra §§ 2126, 2127. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2172-2173] 


care after discovering his dangerous situation.*+ 


[§ 2173] b. Operation of Trains—(1) In General. 
Ordinary care must be used in the movement of 


RAILROADS 


trains or cars?® which are likely to injure a workman 


74. Ala.—Broslin v. Kansas City, 
etc., R. Co., 114 Ala. 398, 21 S 475. 


Ga.—Southern R, Co. v. Duke, 
Ga. A. 678, 85 SE 974. 


Tl. racgr Day v. Chicago, etc., R. Co., 
Mies As 632. 


Ind.—Chicago, etc., R. Co. 
tin, 31 Ind. A: 308, 65 NE 591. 


Iowa.—Mabbott v. Illinois Cent. R. 
Co., 116 Iowa 490, 89 NW 1076. 


Ky.—Gibson v. Louisville, etc., R. 
Co., 170 Ky. 685, 186 SW 472; Ken- 
tees Cent. R. Co. v. Gastineau, 83 Ky. 


Me.—Allen vy. Aroostook Valley R. 
Co., 115 Me- 361, 98 A 3027. 


Mo.—Hallihan y. Hannibal, ete., R. 
COR gt. DLO. alse 


N. J.—Ackley v. West Jersey, etc., 
Re Cos (6 NS, Ges (41, 71h, 203- Pros- 
ser y. West Jersey, ete., IR e, Co., 68 A 
58 [aff (Eq.) 63 A 494]; Furey vy. New 
iWonkm Cant, ete RR. Co. 00 INo J. Es. 
270, 51 A 505. 


N. Y.—Lehey v. Hudson River R. 
Co., 27 N. Y. Super. 204. 


Pa.—Nadazny v. Philadelphia, etc., 
R. Co., 266.Pa. 305, 109 A 625; Bar- 
rage ve Philadelphia, ete. Co., 60 
Pa. Super. 66. 


Tex.—Texas, ete., R. Co. v. McDon- 
aid) SO Lex, 207, gs SW 201; Hicks v. 
Guit, ete., RK. Go., (Civ. A.) 212 SW 


[a] Discovery of peril—Where a 
freight train conductor saw that the 
employee of a brick plant, a mere vol- 
unteer or trespasser, was in danger 
from attempting to release the brake 
of a coal car while a locomotive was 
pushing against it, it was his duty 
to stop the ene from pushing. 
Chesapeake, etc., Co, v. Hudson, 169 
Ky. 580, 184 Sw yk 


{b] Presence not anticipated.—(1) 
In an action for the death of a coal 
trimmer, where the train crew was 
not required to anticipate his presence 
on a car or be on the lookout to see 
if he was on it, the company was not 
liable, unless the crew was negligent 
in moving the cars after it knew that 
decedent had again got on the car. 
Gibson v. Louisville, ete., R. Co., 170 
Ky. 685, 186 SW 472.. (2) Where it 
was the ‘uniform practice to have cars 
on a certain switch unloaded before 
noon, a switching crew was not neg- 
ligent as to one working in a car 
which the crew bumped against at 1 
P. M., unless it had notice that work 
was still being done in the car. Na- 
dazny v. Philadelphia, etc., R. Co., 
266 Pa. 305, 109 A 625 


[ec] Presence not known.—(1) 
Trainmen moving a train to couple to 
cars on a sidetrack are not required 
to exercise care for the safety of an 
employee of a shipper in a car, unload- 
ing it, unless they know, or by ordi- 
nary care should know, of his pres- 
ence on the car. Louisville, etc., R. 
Co. v. Hay, 145 Ky. 655, 141 SW 64. 
(2) So a company cannot be charged 
with negligence for striking a stand- 
ing car, under which plaintiff had 
gone to escape a rainstorm, where it 
appears that the’\conductor of the 
shifting train did not know of his 
presence under the train, that his 
view was obstructed by material 
along the tracks, which prevented ob- 
servation under the cars, and that 
he used the ordinary precautions ob- 
served in similar movement of cars 
on the tracks in question. Barrage v. 
Teale etc., R. Co., 60 Pa. Super. 
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v. Mar- 


75. Operation of trains generally 
see supra § 2136 et seq. 


-868; 


76. Ala.—Alabama Great Southern 
R. Co. v. Foley, 195 Ala. 891, 70 S 726. 


Ariz.—Santa Fé, etc., R. Co. v. Ford, 
10 Ariz. 201, 85 P 1072. 


Ark.—DeQueen, ete., R. Co. v. Pigue, 


135 Ark. 499, 205 SW 888; Mem- 
phis, etc., R. Co. v. Yandall, 123 Ar ue 
515, 185 SW 1096; Missouri, etc., 


Co. v. Duncan, 104 Ark, 409, 148 sw 


647. 
Ga.—Georgia Cent. R. Co. v. Duffey, 


116 Ga. 346, 42 SE 510; Payne v. Hen- 
drix, 27 Ga. A. 92, 107 SH'350; Sea- 
board Air-Line R. Co. v. Baker, 17 
Ga. A. 529, 87 SE 828. 

Ill.— Chicago, ete. R. Co. v. An- 
derson, 166 Ill. 572, 46 NE 1125 [aff 
x Til. A. 386]; Chicago, etc., R. Co. 


- Clark, 2 Til. A. 116, 


Ind.—Pittsburgh, etc., R. Co. v. El- 
lis, 61 Ind. A, 172; 1L0-NE 228; Bal- 
timore, eter, “Co. av; Trennepohl, 44 
Ind. A. 105, 87 NE 1059; Chicago, etc., 
Re). Co. GN Stephenson, "83 Ind. A. 95; 
69 NE 2:70; -St.. Louis éte.,. R. Co. ve 
Ridge, 20 Ind. A. 547, 49 NE 828. 


Kan.—Degitz v. Missouri, ete, R. 


Co., 97 Kan. 654, 156 P 748, 746 [cit 
Cyc]; Missouri, ete., R. Co. v. Tay- 
lor, 73 Kan. 482, 85 P 528. 


Ky.—Payne v. Wallace, 197 Ky. 551, 
247 Sw 705; Louisville, ete., RCo. Vv. 
Hay, 145 Ky. 655, 141 SW 64; Chesa- 
peake, ete., R. Co. v. Plummer, 143 
Ky. 97, 1836 SW 159; Chesapeake, etce., 
v. Wiley, 90 SW 557, 28 KyL 770. 


La.—Southern v. New Orleans, 10 
ha. “A.. 335, 120° S 528, 


Mass.—Pratt v. New York, ete., R. 
Co., 187 Mass. 5, 72 NE 328. 


Minn.—Jacobson v, St. Paul, ete., R. 
Co.; 41 Minn. 206, 42 NW 932. 


Miss.—WNatchez, etc., R. Co. v. Guice, 
136 Miss. 307, 101 S 439. 


Mo.—Felhauer v. Quincy, 
Co., 191 Mo. A. 137, 177 SW 795; Hud- 
SENS Ve Stee OUIs. Cte. Ete. COs Lod 
Mo. A. 44,119 SW 522; Lovell v. Kan- 
sas City Southern R. Co., 121 Mo. A. 
466, 97 SW 193. 


N. Y.—Stinson vy. New York Cent. 
R. Co 320 N, Y. 333, 88 AmD 3325 
Newson v. New York Cent. R. Co., 29 
N. Y. 383; Barbeau v. Hines, 198 App. 
Div. 166, 189 NYS 690; Fisher v. New 
York Dock Co., 91 App. Div. 526, 87 
NVSBi Ts Latta sain. ay, 519, (4 NE 
1117]; Harold v. New York Cent., etc., 
Re Com 13) Daily 189: 


N. ee aernse v. Southern R. Co., 
194 N. Cy. 104, 138 SE 535. 


Oh.—Pennsylvania Co. v. Gallagher, 
40 Oh. St. 637, 48 AmR 689. 


Pa.—Caudell vy. Baltimore, etc., R. 
Co., 234 Pa. 392, 88 A 361; Boggess v. 
Baltimore, etc., R. Co., 234 Pa. 379, 838 
A 356; Forrest v. Philadelphia, etc., 
RaCosi74 Pal tsis34 Aa 60L- 


Tex.—Missouri, ete, R. Co. 
Thomas, 48 Tex. Civ. A. 646, 107. sw 
St. Louis Southwestern R. Co. v. 
Kennemore, (Civ. A.) 81 SW 802; St. 
Louis, ete., 12). Co. wi Holmes, (Civ. a) 
49 SW 653; Missouri, etc., R. Co. 
Holman, 15 "Tex. Civ. A. 16, 39 SW 130, 


Utah.—Hickey v. Rio Grande West- 
ern R. Co., 29 Utah 392, 82 P 29. 


Gan.— Canada —Atilantie: R:.~ Co, v. 
Hurdman, 25 Can. S. C. 205. 


See Pickering v. Grand Trunk Pac. 
R. Co., 24 Man. 544 [app dism 50 Can. 
S. C. 393] (defendant’s servants bound 
to act without negligence). 


[a] Rule applied.—(1) A company 
placing a car on a service track for 
unloading by the consignee is liable to 
a person known to be inside the car to 
unload it, for injuries sustained in 


ete., R. 
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of whose presence it has or ought to have knowl- 
edge,’® as in setting the brakes or otherwise secur- 
ing cars left on a sidetrack upon which is located a 


Switching the car to another track. 
Natchez, ete., R. Co. v. Guice, 136 
Miss. 307, 101 § 439. (2) A company 
is liable to teamsters rightfully in 
its yards engaged in lawful work for 
injuries resulting from their teams 
taking fright at a noise, such as es- 
caping steam made unnecessarily or 
negligently. Hickey v. Rio Grande 
Western R. Co., 29 Utah 392, 82 P 29. 
See Newson v. New York Cent. R. Coy, 
29 N. Y. 383 (running train so as to 
alls horses of one unloading a 
car 

[b] Duty to a shipper while load- 
ing cars, is the exercise of that ordi- 
nary care which every man owes to 
his neighbor to do him no injury by 
negligence while both are engaged in 


lawful pursuits. Stinson v. New 
York Cent: Riv €oy,/32. N.Y. eseacs 
AmD 322. 

[c] Sudden and violent stop.— 


Where a stop was so sudden and vio- 
lent as to cause a truck loaded with 
sugar in a box car to upset injuring 
an employee of the United States, and 
the truck could not be upset by an 
ordinary jolt, the train to which the 
car was attached was negligently op- 
erated. Southern v. New Orleans, 10 
La. A. 335, 120 S 528. 


[ad] That place of delivery of 
freight is not depot, but a place select- 
ed by agreement between the con- 
Signee and the company for con- 
venience, does not relieve the com- 
pany from liability for negligently op- 
erating its trains to one rightfully on 
the premises engaged in removing 
freight. St. Wouis, ete.) Ru Colma 
Ridge, 20 Ind. A. 547, 49 NE 828. 


Le] Violation of ordinance regu- 
lating speed makes a prima facie case 
of negligence. Chicago, etc., R. Co. v. 
Crose, 214 Ill. 602, 73 NE 865, 105 
AmSR 1385 [aff 113 Ill. A. 547]. 


[f] Wanton negligence.—Where a 
conductor knew that persons were 
around a car on its switch, which was 
being loaded, and had given assur- 
ances that he would not permit the 
car to be struck by other cars 
switched onto the track, the switching 
of other cars onto the track so reck- 
lessly as to collide violently with the 
car being loaded was wanton negli- 
gence, making the company liable for 
resulting injuries. Butler v. Chicago, 
ete R. Co., 155 Mo. As 287) 136° SW: 


[g] Assistance of minor in spot- 
ting car.—(1) Defendant was not neg- 
ligent because its station agent per- 
mitted plaintiff, a minor, to assist the 
agent and plaintiff's father in spotting 
and moving an empty car at a stock- 
yard chute.. Dunscomb v. Lusk, 195 
Mo. A. 344, 190 SW 397. (2) Nor was 
the company negligent because its 
agent permitted plaintiff, while so as- 
sisting, to pass out of the agent’s 
sight to the forward part of the car 
where he was injured. Dunscomb vy. 
Lusk, supra. 

[h} Failure to spot car at chute.— 
A company was not negligent because 
its train crew failed to spot an empty 
ear at a stockyard chute, where such 
place was already occupied, plaintiff’s 
stock had not arrived, and the crew 
would return within an hour. Duns- 
comb v. Lusk, 195 Mo. A. 344, 190 SW 
397. 


[i]. Mere fact that car moved does 
not show negligence as to one loading 
the car. Louisville, etce., R. Co. v. 
Glick, 214 Ala. 303, 107 S 453. 

{j] Nonobservance of railway as- 
sociation’s rules as to switching cars 
does not in itself constitute negli- 
gence, especially in. absence of show- 
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ear on or about which the injured person is working,’? 
or in ascertaining the presence of such workman, and 
warning or notifying him of the intended movement 
of cars, which are likely to move or interfere with 
the car upon or about which he is working.”® 
no defense to its negligence in moving its train on a 
track to the injury of a workman engaged about a 
ear thereon that the company used due care to stop 
the train after discovering that a collision was prob- 


ing that the company had adopted or 
followed such rules, or that decedent, 
who was crushed between cars in em- 
ployer’s yard, had knowledge thereof. 
Lambrakis v. Chicago, etc., R. Co., 198 
Iowa 641, 199 NW 994. 

{k] Railroad hostler’s failure to 
override signals of repair company’s 
employee and stop his engine on a 
turntable so as to give sufficient 
clearance was held not negligence 
causing the death of a workman on 
the second engine. BHrie R. Co. v. 
Collins, 11 F. (2d) 482 [certiorari 
den 273 U. S. 702 mem, 47 SCt 95 mem, 
71 L. ed. 848 mem]. 


{1] hat car is placed on inclined 
track which causes it to careen, in- 
stead of being placed at a derrick for 
the purpose of being loaded, does not 
show that the track is out of repair, 
improperly constructed, or otherwise 
defective, so as to render the company 
liable to a workman who is injured 
by slipping while working on the car, 
Baker v. Louisville, etc., Terminal R. 


Co., 106 Tenn. 490, 61 SW 1029, 53 
LRA 474. 
77. Kan.—Union Pac. Co. v. 


ibe 
Harwood, 31 Kan. 388, 2 P 605. 


Mass.—Pratt v. New York, etc., R. 
Co., 187 Mass. 5, 82 NE 328. 


N. Y.—O’Léary v. Brie R. Co., 169 
N. Y. 289, 62 NE 346. 


N. C.—Kesterson v. en eee R.. Co., 
146 N. C. 276, 59 SE 87 


Oh,—Wheeling, etce., a Co. v. Rupp, 
Ae ON SCITs Cl. 2225 


[a] Duty voluntarily assumed.— 
Where it had been the company’s cus- 
tom to set the brake on the lowest car, 
and the company knew that the work 
performed by the employees of a load- 
ing contractor was dangerous unless 
the brake was so set, and such em- 
ployees relied on the railroad com- 
pany’s compliance with the custom, 
it is negligence for the company to 
fail to comply with such duty volun- 
tarily assumed. O’Leary v. Hrie . 
€o.,169 Ne Ys te 62 NE 346; Kester- 
son v. Southern R. Co., 146 N. GC. 276, 
59 SE 871. 

78. See infra § 2174. 


79, Chicago, etc., R. Co. v. Ander- 
son, 166 Ill. 572, 46 NE 1125 [aff 67 
Tll. A. 386]. 

80. As to persons: 

On or near tracks generally see supra 

§§ 2139-2151. 
na on or about tracks see supra 

§ 217 

81. Wee elit Rock, etc., R. Co, 
v. McQueeney, 78 Ark. 22, 92 SW 1120. 

Iowa.—Christiansen v. Illinois Cent. 
R. Co., 140 Iowa 345, 118 NW 3887. 


Ky.—Kentucky, etc., Bridge, etc., 
Co. v. Sydnor, 119 Ky..18, 82 SW 989, 
26 KyL 951, 68 LRA 183. 


Mo.—Sublett v. Terminal R. Assoc., 
316 Mo. 1082, 294 SW 718; Weaver v. 
St. Louis, etc., R. Co., 170 Mo. A. 284, 
156 SW 1; Hudgens v. St. Louis, etc., 
R. Co., 189 Mo. A. 44, 119 SW 522. 


N. C.—Hudson v. Atlantic Coast 
Line R. Co.,'142, N.C. 198, 55 SH 108. 


Va.—Roaring Fork R. Co.’ v. Led- 
ford, 126 Va. 97, 101 SH 141, 871. 


Wis.—Hendrickson v. Wisconsin 


RAILROADS 


able.?? 


It is 


Cent. R. Co., 143 Wis. 179, 122 NW 758, 
126 NW 686. 

[a] Car repairers.—(1) It is the 
duty of the servants of a switch com- 
pany, operating trains in its yards, to 
keep a lookout for car repairers em- 
ployed by railroad companies, who are 
permitted by the switch company to 
repair the cars of their employers in 
the switch yard. Kentucky, etc., 
Bridge, etce.,.Co. v. Sydnor, 119 Ky. 
18, 82 SW 989, 26 KyL 951, 68 LRA 
183. (2) Where the operatives of a 
train could, by ordinary care, have 
discovered a signal placed on the track 
to notify them of the presence of a 
car repairer working under some cars, 
in time to have averted an injury to 
him, but negligently failed so to dis- 
cover it, in consequence of which the 
car repairer was injured, their em- 
ployer is liable, although the car re- 
pairer was negligent in not having 
placed the signal in a more conspicu- 
ous place. Kentucky, ete, Bridge, 
etc., Co. v. Sydnor, supra. 

82. U. S.—Director Gen. of Rail- 
road v. Reynolds, 268 Fed. 948; Kan- 
sas City Southern R. Co. v. Moles, 121 
Fed, 351, 58 CCA 29; Chicago, ete., R. 
Co. v. Shaw, 116 Fed. 621, 54 CCA 77 
[certiorari den 187 U. S. 640 mem, 23 
SCt 841 mem, 47 L. ed. 345 Sega 


Ala.—Louisville, ete. R. Co. v. 
Gliek, 214 Ala. 303, 107 S 4538; Ala- 
bama Great Southern R. Co. v. Foley, 
195 Ala. 391, 70 S 726. 


Ark.—Memphis, etc., R. Co. v. Yand- 
all, 123 Ark. 515, 185 SW 1096; Mis- 
souri, etc., R. Co, v. Duncan, 104 Ark, 
409, 148 SW 647, 649 [cit Cyc]. 


Del.—Gatta v. Philadelphia, etc., R. 
Co.,'25 Del, 551, 383. A. 78385. Gatta uv. 
Philadelphia, ete., R. Co., 25 Del. 356, 
80 A 617. 


Ga.—Georgia Cent. R. Co, v. Duffey, 
116 Ga. 346, 42 SH 510; Seaboard Air- 
Line R. Co. v. Baker, 17. Gas A. 529; 
87 SE 828. 


Tll.— Elgin, ete., R. Co. v. Thomas, 
215271. Abs 74 NS109> [ait 115 2rk 
A. 508]; Pennsylvania Co. v. Backes, 
ee Tll..255, 24 NE) 563) faff 35, Dll.) A. 

BH (598 | Chicago, etc., R. Co. v. Goebel, 
119 Ill. 515, 10 NE 369 [aff 20 Ill. A’ 
163]; Illinois Cent. R. Co. v. Hoffman, 
67 Ill. 287. 


Ind.—Abbitt v. Lake Erie, etc. R. 
Co., 40 NE 40; Lake Erie, etc., Re Co: 
Vv. Gaughan, 26 Ind. A. at 58 NE 1072; 
Pittsburgh, etc., R. Co. v. Ives, 12 
Ind. A. 602, 40 NE 923; Toledo, etc., 
Ege te v. Hauck, 8 Ind. A. 367, 35 NE 


Iowa.—Watson v. ore ete., Be 
Co., 66 Iowa 164, 23 NW 3 


Kan.—Degitz v. esate etc. SR: 
Co., 97 Kan. 654, 156 P 7438, 746 Leit 


Cye]; Losey v. Atchison, etc., ROCoe 
ev apa 224, 114 P 198, 33 *LRANS 


Ky.—Payne v. Raymond, 198 Ky. 
74, 248 SW 224; Payne v. Wallace, 
197 Ky. 551, 247 SW 705; Louisville, 
etc., R. Co, v. Hay,-145 Ky. 655, 14 
Sw 64; Pittsburg, etc, R. Co. 
Schaub, 1386 Ky. 652, 124 SW 885, 136 
AmSR 273; Louisville, ete. IR: Co. v. 
Crow, 118 SW 3:65; Louisville, etc., 
R. Co. v. Hurst, 132 Ky. 121, 116 SW 
2913 Louisville, ete.) Rig Co. y.\¢Smith; 


ae. 
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[§ 2174] (2) Signals, Warnings, and Lookouts.®° 
Where a railroad company knows, or has reason to 
know, that a person is working on or about a stand- 
ing car, it is negligent and liable for resulting injuries 
if it fails to keep a proper lookout for such person,** 
or if it fails to give a reasonable and timely warning 
or notice to such person of its intention to move or 
interfere with the car,®? unless he is aware or has 


84 SW 755, 27 Kyl 257; Cincinnati, 
etc., RK. Cor vy. Vaught; 18 SW 859, 25 
Kyl 1766, 1870. 

Rv ioe, 


Me.—Guy v. Boston, etce., 
115 Me. 558, 99 A 371; Gage v. Maine 
Cent. R. Co., 110 Me. O74, 85 A 1065. 


Md. LoRayiere, ete.; > RP'-Co. 
Charvat, 94 Md. 569, 51 A 413. 


Mich.—Shall v. Detroit, etc., R. Co., 
152 Mich. 468, 116 NW 432; Fitzpat- 
rick v. Michigan Cent. R. Co.,:. 149 
Mich. 194, 112 NW 915. 


Minn.—KEckert v. Great Northern R. 
Co., 104 Minn. 435, 116 NW 1024. 


Miss.—New Orleans, etc., R. Co. v- 
Bailey, 40 Miss. 395. 


Mo.—Pearson v. Chicago, ete. R. 
Co., (A.) 200 SW 441; Weaver v. St. 
Louis, etc., R. Co., 170 Mo. A. 284, 156 
SW 1; Hudgens v. St. Louis, ete., R. 
Co., 1389 Mo. A. 44, 119 SW 522; Lovell 
v. Kansas City Southern .R. Co., 121 
Mo. A. 466, 97 SW 193; Gessley v. 
Missouri Pac. R. Co., 32 Mo. A. 413. 

N. J.—Jacowicz v. Delaware, etc., 
R. Co. 87 IN. J. Li. 278, 92 A946, Ann: 
Cas1916B 1222. 

N. Y.—McInerney v. Delaware, etc., 
Canal Co., 151 N. Y. 411, 45 NE 848, 

N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 188 SE 535; Smith v- 
cones R. Co,, 129 N. C. 374, 40 SE 


vV- 


Okl.—Missouri, etc., R. Co. v. Col- 
lins, 47 Okl. 761, 150 P 142. 


Tex.—Atchison, etc., R. Co. v. Clas- 
sin, (Civ. A.) 134 SW 358; Texas, 
etc., R. Co. v. McDonald, (Civ. A.) 85 
SW 493; International, ete., R. Co. v. 
Neira, (Civ. A.) 28 SW 95. 


Utah.—Copley v. Union Pac. R. Co.,. 
26 Utah 361, 73 P 517%. 


Wis.—Hendrickson vy. Wisconsin 
Cent. R. Co., 143 Wis. 179, 122 NW 758, 
126 NW 686. 


Que.—Frenette v. Canadian Nat. R. 
Co., 65 Que, Super. 364. 


[a] Rule applied, although the 
statute may not in terms require a 
signal to be given before starting a 
train. Barton v. New. York Cent., etc., 


Y. 660]. 


[b] Custom not to give warning’ 
(1) before railroad employees shunt 
cars on to a wharf of a coal company 
does not defeat a recovery by an em- 
ployee of the latter company for in- 
juries, unless with knowledge thereof 
he fails to use due care. Baltimore, 
etc., R. Co. v. Charvat, 94 Md. 569, 51 
A 413. (2) So, where. the moving of 
cars which were being loaded with 
coal endangered employees therein, 
the company which was bound to give 
warning cannot justify its failure on 
the ground of custom to move ears 
without warning. Johnson v. Waver- 
i dog etc., Co., 276 Mo. 42, 205 Sw 


[ec] Duty of watchman.—A watch- 
man on duty, whose business it is to 
go through the railroad yards to guard 
and close open. cars and see that they 
are not broken into, has the implied 
duty of looking after unloaded cars, 
and it is his duty to warn a person 
engaged in unloading a car of the ap- 
proach of a train, or to give notice of 
his presence upon the track to those ir 


LA 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reason to expect that the car will be so moved and 
Where, however, a railroad 
has no reason to anticipate the presence of such per- 
sons on or about ears, it need not give notice of the 
movement of its trains’* or keep a lookout for per- 
sons working on or about ears,®* and it is not under 
the duty to sound the whistle bell upon an engine 
approaching a siding for loading freight not at a 
Even if such side- 
track is near a crossing and | statutes impose the duty 
of signaling for crossings, it has been held not to be 
negligence as to a person working about cars there- 
upon to fail to give such warnings,®’ although there 
The company is 
under no duty to warn against defects in its tracks 
which are apparent to its invitee,*® and it owes no 


fails to use due eare.8? 


station or highway erossing.§¢ 


is authority to the contrary.’ 


RAILROADS 


about cars.®° 


duty to keep a lookout for trespassers working on or 


charge of the train. Little Rock, etc., 
R. Co. v. MeQueeney, 78 Ark. 22, 93 
SW 1120 


[da] tajury resulting from latent 
defect.—If the company, before mov- 
ing a car, notifies one engaged in un- 
loading it to get off it, but he does not, 
the company is not liable for the re- 
sulting injury to him; but if it moved 
the car without warning, it is liable, 
although the injury resulted from a 
latent defect in the coupling which 
could not Pave been discovered by 
ordinary care. Louisville, etc., R. Co. 
vy. Farris, 100 SW 870, 30 KyL 1193. 


[e] Licensees loading cars on a 
Switch track in such manner that ma- 
terials being loaded extended over or 
dangerously near the main track can 
depend on the license as entitling 
them to a degree of warning which 
trespassers could not have required. 
Director Gen. of Railroads v. Reyn- 
olds, 268 Fed. 948. 


[f] Person under car removing 
coal which had been dumped there- 
from is entitled to warning if that was 
a customary method of unloading coal 
from such cars. Payne v. Raymond, 
198 Ky. 74, 248 SW 224. 


[gl] Negligence may be inferred 
where, while the person injured was 
rightfully removing his goods from 
defendant’s sidetracked cars, defend- 
ant’s employees backed an engine so 
as to move such cars, without ringing 
the bell or giving other signal. Had- 
ley v. Lake Erie, etc., R. Co., (Ind. A.) 
46 NE 935. 


[h] Notice of presence of persons. 
—wWhere a station agent knew, before 
a car which plaintiff was loading was 
moved in switching operations, that 
plaintiff and others were loading the 
ear, plaintiff having requested him to 
notify the crews of passing trains not 
to disturb the car while it was being 
loaded, notice to the agent of plain- 
tiff’'s presence in the car was notice 
to the company and to its employees 
in charge of trains that might desire 
to move the car. Chesapeake, etc., R. 
Co. v. Plummer, 143 Ky. 97, 136 SW 
159. 


[i] Ordinance requiring light on 
any railroad car running at night re- 
quires light on a car switched at night 
in the railroad yards, and a poultry 
ear caretaker, rightfully in the yards 
at night, was entitled to its protection. 
Davison v. Hines, (Mo.) 246 SW 295. 


{j]. Failure of plaintiff’s master to 
give him notice or warning of danger 
from switching operations on defend- 


‘fant’s track (1) is no excuse for de- 


fendant’s own failure to give plaintiff 
such notice or warning. Jacowicz v. 
Delaware, etc., R. Co., 87 N. J. L. 273, 
92 A 946, AnnCasi916B 1222: (2) So, 
where a duty rests on the railroad 
as well as on the shipper to warn the 
latter’s employees, who are loading 


cars, before the cars are moved, and 
the railroad relies on the shipper to 
give the warning, it is liable for the 
latter’s failure to do so. Johnson v. 
Waverly Brick, etc., Co., 276 Mo, 42, 
205 SW 615. 


Thicensees and invitees generally see 
Supra § 2124, 

83. Chicago, etc., R. Co. v. Goebel, 
119 Ill. 515, 10 NE 369 [aff 20 Tll. A. 
163]; Illinois Cent. R. Co. v. Hoff- 
man, 67 Ill. 287; Chicago Belt R. Co. 
v. Manthei, 116 Ill. A. 330 [aff 232 Ill. 
568, 838 NE 1063]; Rock Island, etc., 
R..Co. v. Dormandy, 103 Tl], A. 12:73 
Baltimore, etc., R. Co. v. Charvat, 94 
Md. 569, 51 A 413; Nauss v. Boston, 


etc., R. Co., 195 Mass. 364, 81 NE 280; 
Jolly v. Michigan Cent. R. Co., 167 
Mich. 185, 1832 NW 487. See Pitts- 


burgh, etc, RaiCo: wha, £6, ind AY 
219, 90 NE 498, 91 NE 743° (failure to 
leave car after notice). 


84 Cunningham v. Philadelphia, 
etc., R. Co., 249 Pa. 134, 94 A 467; 
Bardaro v. Philadelphia, etc., R. Co., 
28 Pa. Dist. 365. 


85. Campbell v. New York, etc., R. 
Co., 92 Conn. 322, 102 A 597. See 
Freeman v. Huffman, 61 Tex. Civ. A. 
200, 180 SW 195 (company not bound 
before moving its train to ascertain 
whether or not anyone is between the 
cars who may be injured by the move- 
ment thereof). 

[a] Thus a train crew furnished 
lists of locations of incoming cars and 
of outgoing cars by an oil company 
is entitled to move its cars in the 
yards of such company in the usual 
way without looking under the cars 
for employees, in the absence of no- 
tice. Campbell v. New York, etc., R. 
Co., 92 Conn. 322, 102 A 597. 

86. New Brunswick R. Co. v. Van- 
wart, 17 Can..S, C, 35. 

87. Ark.—Jenkins vy, Midland Val- 
ley R. Co., 187 Ark. 595, 209 SW 721. 

Ga.—Coleman v. Wrightsville, etc., 
R. Co., 114 Ga. 386, 40: SH 247. 

Ill.—Seymour v. Illinois Southern 
R. Co., 173 Ill. A. 326. See Seymour 
¥ Illinois Southern R. Co., 194 Ill. 


Ind.— Hill v. Chicago, ete., R. Co., 
188 Ind. 130, 122 NB 321. 


Miss.—Gulf, etc., R. Co. v. Hardy, 
151 Miss. 131, 117 S 536, 61 ALR 1073. 


N. Y.—Barbeau v hie 198 App. 
Div. 166, 189 NYS 690. 


Wis.—Jay v. Northern Pac. R. Co., 
162 Wis. 458, 156 NW 626. 


[a] Reason for rule—(1) The 
statute applies only to persons using 
or about to use the crossing. Sey- 
mour v. Illinois Southern R. Co., 173 
TY, As 326;. Jay v.. Northern’ Pac. R. 
Co., 162 Wis. 458, 156 NW 626. 
“That statute was enacted for the 
benefit of travelers on a highway or 


(2): 
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Violation of statutory duty to cause engine bell 
to be rung continuously while the engine is in motion 
in a city is negligence per se,®! entitling a person 
injured as a result thereof while lawfully working on 
or about cars to recover,®? even though the accident 
did not happen at or near a street crossing.®® 


Sufficiency of warning, 
railroad about to move a car at which persons are 
working to exercise ordinary care in giving notice or 
warning thereof,®* there is no absolute duty to warn | 
each person working at such ear.®5 
tice, provided each person concerned learns of the 
danger,®® or notice in such terms and tones as would 
be heard and understood by ordinary persons within 
the area of danger,®’ has been held sufficient. Notice 


While it is the duty of a 


So general no- 


street.” Gulf, etc., R. Co. v. Hardy, 
A nicers 131, 141, 117 S 636, 61 ALR 

[b] Rule applied: (1) To party 
loading lumber on cars on sidetrack, 
who knew of approach of train and 
went on track ahead of it at a sta- 
tion. Jay v. Northern Pac. R. Co., 162 
Wis. 458, 156 NW 626. (2) Where 
plaintiff was loading freight cars in 
the nighttime, without lights and out- 
side usual working hours, and’ was 
injured as a result of the frightening 
of his horses. Barbeau v. Hines, 198 
App. Div. 166, 189 NYS 690. 


[c] No indication of wantonness. 
—FfFailure to sound a bell or whistle 
on an approaching engine is of no 
weight in determining whether a per- 
son lawfully beside a track to load 
a wagon was wantonly injured by 
servants of the company, since the 
statute requiring such warnings does 
not extend to such a case. Seymour 
v. Illinois Southern R. Co., 173 Ill. 
A. 326. See Seymour v._ Illinois 
Southern R. Co., 194 Ill. A. 48. 

{d] Trifling distances away from 
crossing have been held to take the 
case without the rule. Pennsylvania 
Co. v. Backes, 35 Ill. A. 875 [aff 133 
Tl], 255, 24 NE 563]. 

Crossing signals or warnings ‘gen- 
erally see supra §§ 2139-2140. 

hg: Lonergan v. Illinois Cent. R. 

87 Iowa 755, 49 NW 852, a NW 
538 17 LRA 254; Chicago, ete., Cor 
v. Metcalf, 44 Nebr. 848, 63 NW bi, 
28 LRA 824. 

89. Galveston, etc., R. Co. v. Mc- 
Lain, (Tex. Civ. ‘.) 218 SW 65. 


[a] Thus, where a warehouse com- 
pany’s employee, aware of the condi- 
tion of a sidetrack, was injured when, 
in pushing a car, a steel sliver on a 
rail caught his clothing and held him 
until the car, pushed against another, 
moved back upon him, the railroad 
was not liable for his injuries, al- 
though it had knowledge and failed 
to warn him. Galveston, etc., R. Co. 
v. McLain, (Tex. Civ. A.) 218 SW 65. 

90. Director Gen. of Railroads v. 
Reynolds, 268 Fed. 948. 

Ue catch pel generally see supra § 
91. Galveston, etc., R. Co. v. Levy, 
35 Tex. Civ. A. 107, 79 SW 879, 

92. Galveston, etc., R.,Co. v. Levy, 
supra. 
93. 
supra. 

94. Missouri, etc., R. Co. v.. Dun- 
ean, 104 Ark. 409, 148 SW 647. 

95. Missouri, etc., R. Co. v. Dun- 
can, supra. 

96. Louisville, etc., R. Co. v. Hay, 
145 Ky. 655, 141 SW 64. 

97. Alabama Great Southern R. 
Co. v. Foley, 195 Ala. 391, 70 S 726. 


Galveston, etc., R. Co. v. Levy, 
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to the employer®® or a coworker®® of the party in- 
jured has been held to fulfill the requirement; but 


there is authority to the contrary.? 


ing the bell or whistle does not necessarily free the 
company from negligence, as the circumstances may 
have been such that the signal could not be heard 
at the place where the person injured was located.? 


[§ 2175] c. Defective Cars or Premises. 


98. McInerney v. Delaware, pe ies 
Canal Co., 151 N. Y. 411, 45 NE 848. 


[a] Rule applied.—Having notified 
the employer of a workman engaged 
on or about the cars of an intended 
movement of such cars, a company is 
not negligent for failing to notify an 
employee, in the absence of knowledge 
that he is at work about the cars at 
the time. McInerney v. Delaware, 
oe? Canal Co., 151 N. Y. 411, 45 NE 


99. Memphis, ete., R. Co. v. Yan- 
dali, 123° Ark. 515, 185 SW 1096. 

1. Central of Georeia Re Covmws 
Duffey, 116 Ga. 346, 42. SE 510; Mis- 
souri,, etc.,.R. Co. v. Collins, 47 Ok. 
“61; 150 P. 142: 

fa] Rule applied.—(1) Notice to 
employer. Georgia Cent. R. Co. v. 
Duffey, 116 Ga. 346, 42 SE 510. (2) 
Knowledge of coemployee. Missouri, 
etc., R. Co. v. Collins, 47 Okl. 761, 150 
P 142. 

2. Pittsburgh, etc., R. Co. v. Ives, 
12 Ind. A. 602, 40 NE 923; New Or- 
leans, etc., R. Co. v. Bailey, 40 Miss. 
395; Copley v. Union Pac. R. Co., 26 
Utahvs6L; 73 Pi oL7. 


8.-.See infra § 2175. 
“4. UL S.=MeGinty -v. 
nia Rv Co, 6 F. (2d) 514. 

Ill. Baker v. Illinois Cent. R. Co., 
161 T.-A. 521. 

Ky.—Southern R. Co. v. Goddard, 
121 Ky. 567, 89 SW 675, 28 KyL 523. 

Minn.—Lundeen v. Great Northern 
R. Co., 141 Minn. 180, ee NW 702. 


Pennsylva- 


18a 
Co. 252 Mo. ah 158 SW 376: Kincaid 
Vv. ‘Kansas City, CLGs, GR: Co., 62 Mo. 
Ax 360. 


Pa: tis v. De Coursey, 176 Pa. 
446, 85 A 183. 

Tex.—Barker v. St. Louis South- 
western R. Co., (Civ. A.) 141 SW 298. 


Wash.—Watts v. Hart, 7 Wash. 
178, 34 P 423, 771. 


[a] Thus a railroad owes a duty 
to persons delivering and receiving 
freight to and from its freight yard 
to keep the passageway for wagons 
therein in a reasonably safe condi- 
tion. Curtis v. De Coursey, 176 Pa. 
446, 35 A 183. 

[b] Where railroad maintains 
ditch on its premises about or near 
which a shipper who has no knowl- 
edge of its presence may have occa- 
sion to go in loading stock at night, 
and negligently fails to guard it with 

a barrier, or provide signal lights to 
prevent persons from falling therein, 
it is liable for damages to a shipper 
who is injured thereby. Southern R. 
Co. v. Goddard, 121 Ky. 567, 89 SW 
675, 28 KyL 5238. 


5. U. S.—Chesapeake, etc., R. Co. 
v. Cochran, 22 F. (2d) 22; Anderson 
v. Southern IR i©O., we n0) F, CduatL: 
Waldron v. Director Gen. of Rail- 
roads, 266 Fed. 196. 


Ga.—Savannah, ete, R. Co. vy. 
.Booth, 98 Ga. 20, 25 SEH 928; Roy v. 
Georgia R.,. etc., Co., 17 Ga. A. 34, 
86 SE 328. 

Ky.—Louisville, ete., R. Co. v. Wel- 
don, 165 Ky. 654, 177 Sw 459; Frank- 
lin v. Louisville, eter, (RinCo:, Lob Ky. 
594, 160 SW 162. 


RAILROADS 


Merely sound- 
dition. 


A. rail- 


La.—Jacob vy. Illinois Cent. R. Co., 
133 La. 735, 63 S 306. 


Mass.—D’ Almeida v. Boston, etce., 
R. Co., 209 Mass. 81, 95 NE 398, Ann 
Casi913c (sels Ladd v. New ‘York, 
etc: SRE Cos 193 Mass. 359, 79 NE 742, 
9 LRANS 874; Hale v. New York, 
ete.,, RR. Cos, 190 Mass. 84, 76 NE 656; 
Larkin v. New York Cent., ete, R. 
Co., 166 Mass. 110, 44 NE 122. 


Miss.—Mississippi Cent. R. Co. v. 
Lott, 118 Miss. 816, 80 S 277 [certio- 


rari den 249 U. S. 616 mem, 39 SCt 
391 mem, 63 L. ed. 803 mem]. 
Mo.—Roddy v. Missouri Pac. R. 


eae 104 Mo. 234, 15 SW 1112, 24 AmSR 
333, 12 LRA 746: Rooney v. "St. Louis- 
San Francisco R. Co., 220 Mo. A. 273 
286 SW 153. 


N. J. Michelsen ~ vi Erie Ri “GCo.; 
147 A 535; Griffin v. Payne, 95 N. A 
L. 490, 113 A 247, 

Oh.—Stinson v. New York Cent. R. 
Co., 30 Oh. A. 539, 165 NE 860. 


Pa.—McGinley v. New Jersey-Cent. 
R. Co., 235 Pa. 576, 84 A 579. 


Tenn.—wNashville, ete, R. Co. v. 
Myers, 137 Tenn. 142,-192 SW 168. 


Tex.—Gulf, ete., R. Co. v. Wittne- 
bert, 101 Tex. 368, 108 SW 150, 130 
AmSR 858, 14 LRANS 1227, 16 Ann 
Cas 1153 [rev (Civ. A.) 104 SW 424]; 


St. Louis, etc., R. Co. v. Bass, (Civ. 
A.) 140 SW 860. 
[a] Inspection reasonably well 


calculated to discover defect must 
be shown in order for defendant to 
free itself from liability upon the 
ground that it did inspect the car 
and failed to discover the defect. 
Tateman v. Chicago, etc., R. Co., 96 
Mo. A. 448, 70 SW 514. 


[b] Lack of ability and capacity. 
—Where there was no emergency, 
and no external force preventing a 
carrier from performing its duty to 
inspect and furnish a reasonably safe 
brake on a car furnished a colliery 
company, whose employee was_ in- 
jured in using the car, such duty 
would not be affected by its lack of 
ability and capacity to have all its 
cars inspected. Waldron v. Payne, 
277 Fed. 802. 


6. U. S.—St. Louis-San Francisco 
R. Co. v. Ewan, 26 F. (2d) 619; -Cope- 
land v. Chicago, ete., R. Co., 293 Fed. 
12; Maher vv. Chicago, etc., R. \Co.; 
278 Fed. 431; West Jersey, etc., R. 
Co. v. Cochran, 266 Fed. 609; Waldron 
v. Director Gen. of Railroads, 266 
Fed. 196; Idaho, ete., R. Co. v. Wall, 
184 Fed. 677, 106 CCA 631; Pennsyl- 
vania R. Co. v. Hummel, 167 Fed. 89, 
92 CCA 541. 


Ark.—Chicago, ete., R. Co. v. Lew- 
is, 103 Ark. 99, 145 SW 898; St. Louis, 


etc., R. Co v. Fritts, 85 Ark. 460, 108 
SW 841. 

Ga.—Roy v. core Ria, fetes Cos, 
17 Ga.’ A, 34, 86 SE 328. 


Ind.—Chicago, ete, R. Co. v. 
Pritchard, 168 Ind. 398, 79 NED 508, 
81 NE 78. 9 LRANS 857 {aff 39 Ind. 


A. 701, 78 NE 1044]. 

Ky.—Louisville, ..ete., R.. Co. v. 
Burch, 155 Ky. 245, 159 SW 782; 
Louisville, ete., R. Co. v. Freppon, 


134 Ky. 650, 121 Sw 454. 


La.—Jacob v. Illinois Cent. R. Co., 
133 Da. 723d; 63) S) 306F 
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road company should exercise ordinary care in main- 
taining the cars*® and adjoining premises* upon which 
the person has to work or go, in a reasonably safe con- 
A railroad owes a duty to all persons re- 
quired to go upon its cars in connection with its car- 
rying business to use reasonable care to inspect such 
cars® and have them in such repair or condition that 
they may be used with reasonable safety;® and if 


Mass.—Corbett v. New York, etc., 
R. Co., 215 Mass. 435, 102 NE 648: 
D' Almeida v. Boston, ete., ROO, 209 
Mass. 81, 95 NE 398, AnnCas1913C 
751; McNamara v. Boston, etc., R. 
202 Mass. 491, 89 NE 131; Ladd 
v. New ‘YVorks (etc.; SR Co;, 193 Mass. 
359, 79 NE 742, 9 LRANS 874, 9 Ann 
Cas 988. 


Mich.—Sheltrawn v. Michigan Cent. 
R. Co., 128 Mich. 669, 87 NW 893. 


Minn.—Peneff v. Duluth, etc., R. 
Co., 164 Minn. 6, 204 NW 524; Moon 
v. Northern Pac. R. Co., 46 Minn. 106, 
48 NW 679, 24 AmSR 194. 


Miss.—Mississippi Cent. R. Co. v. 
Lott, 118 Miss. 816, 80 S 277 [certio- 
rari den 249 U. S. 616 mem, 39 SCt 
391 mem, 63 L. ed. 803 mem]. 


Mo.—Roddy v. Missouri Pac. R. 
Co., 104 Mo. 234, “15 SW 1112, 24 
AmSR 333, 12. LRA 746; Rooney v. 
St. Louis-San Francisco R. Co., 220 
Mo. A. 273, 286 SW 153; Hawkins v. 
Missouri Pac. R. Co., 182 Mo. A. 3238, 
170 SW 459; Strayer v. Quincy, etc., 
R. Co., 170 Mo. A, 514, 156 SW 732; 
Fassbinder v. Missouri Pac. R. Co., 
126 Mo. A. 563, 104 SW 1154; Sykes 
Nae Louis, ete., R. Co., 88 Mo. A. 


N. J.—Griffin vy. Payne, 95 N. J. L. 
490, 113 A 247. 


Tenn.—Nashville, ete., R. Co. v. 
Myers, 137 Tenn. 142, 192 SW 168. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 300 SW 35 [aff in part and rev 
in part (Civ. A.) 293 SW 219, and reh 
den (Commn. A.) 3 SW (2d) 426]; 
St. Louis Southwestern, etc., R. Co. 
v. Fenlaw, (Civ. A.) 36 SW 295. 

[a] Principle underlying liability 
is that the company selected the car 
as a fit instrumentality for shipping 
goods. Nashville, ete., R. Co. v. 
Myers, 137 Tenn. 142, 192 SW 168. 


[b] Defective door.—(1) The fall- 
ing of a car door upon a person who 
is endeavoring to open it to inspect 
the contents, consigned to his em- 
ployers, is evidence of a defective 
condition of the door (Tateman vy. 
Chicago, etc., R. Co., 96 Mo, A. 448) 
70 SW 514); (2) and tthe company 
is not relieved from liability be- 
cause the injured person’s employer 
put him to work about the car know- 
ing of the defect, the employer hav- 
ing drawn the company’s attention 
to it (Ladd v. New York, etc., R. Co., 
Nee 359, 79 NE 742, 9 LRANS 


[c] Standards holding logs in 
place on flat car (1) have been said 
to be part of the carrier’s equipment, 
which must be reasonably safe for 
the consignee’s agents. Hanson v. 
Ponder, (Tex. Commn. A.) 300 .SW 
35 [aff in part and rev in part (Civ. 
A.) 293 SW 219, and reh den (Commun. 
A.) 3 SW (2d) 426]. (2) But it has 
also been held that an insufficient 
number or inferior quality of stakes 
‘holding telegraph poles in place on a 
car is not a defect in the car, render- 
ing a railroad liable for the death of 
an employee of the-~ consignee en- 


gaged in unloading. Anderson vy. 
Southern: BR, Cos 20 -°-E (a) Ti, 
[d] Unloading devices must be 


reasonably safe under the rule. Roy 
v. Georgia R., ete., Co., 17 Ga, A. 34, 
86 SE 328. 


a a a a I a a a a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it delivers a car received from a connecting road, it 
is under an obligation to make the same inspection of 
it that it does of its own, that is, to exercise due dili- 
gence to see that it is in a reasonably safe condition,‘ 
or, if it is not, to warn the consignee.® 
it should employ to this end, and when they should 
be employed, depend on the surrounding circumstanc- 
If the car is suitable and safe when it leaves the 
possession and control of a railroad, it has exercised 
However, a railroad is 
not an insurer of the safety of its cars,!! and it is 
not liable for injuries resulting from defeets which 
no reasonably careful inspection would have uncov- 
ered,'? or from defects apparent to an ordinarily in- 
telligent person;'® and it is not the duty of a com- 


es.” 


due care in the premises.?° 


{e] Notice of defect.—(1) That a 
railroad employee was notified that 
the door of a freight car in its use 
was in bad condition, and that the 
company did nothing to remedy the 
defect until after plaintiff was in- 
jured, is sufficient to show negligence 
on the part of the company in not dis- 
covering and repairing the defect. 
Ladd v. New York, etc., R. Co., 193 
Mass. 359, 79 NE 742, 9’ LRANS 874. 
(2) Notice to a railroad of the de- 
fectiveness of a brake on a car by 
reason of which a person entitled to 


work on such car is injured is not 
essential to a recovery. Sheltrawn 
v. Michigan Cent. R. Co., 128 Mich: 


669, 87 NW 893. 


[f] Notice of use to which ap- 
pliances put.—Where a company had 
actual or constructive notice of the 
custom of mail clerks to make use of 
wooden mail catcher handles to open 
sticking doors of its mail cars, it 
owed such clerks the duty of using 
ordinary care to keep the handles in 
a reasonably safe condition for that 
purpose. Slater v. Atchison, etc., R. 
Co., (Mo. A.) 24 SW (2d) 660. 


7. Ark.—Chicago, ete, R. Co. v. 
Lewis, 103 Ark. 99, 145 "SW 898. 


Mass.—Ladd v. New York, etc., R. 
Co., 193 Mass. 359, 79 NE 1742, 9 
LRANS 874. 

Minn.—Olson v. Pennsylvania, ete., 
Fuel Co., 77 Minn. 528, 80 NW 698. 


Miss.—Mississippi Cent. R._ Co. 
v. Lott, 118 Miss, 816, 80 S 277 [cer- 
tiorari ‘den 249 U.S. 616 mem, 39 SCt 
391 mem, 68 L. ed. 803 mem]. 


Mo.—Sykes v. St. Louis, etc. R. 
Col, “LTS “Mo. "698,.77 SW 733 [aft 88 
Mo. A: 2931; Hawkins v. Missouri 
Pac. R. Co., 182 Mo. A. 328, 170 SW 
459. 

N. J.—Michelsen vy. Erie R. Co., 
147 A 5235. 

Tex. Gulf, ete., R. Co. v., Wittne- 
bert, 101 Tex. 368, 108 SW 150, 130 
AmSR 858, 14 LRANS 1227, 16 Ann 
Cas 1153 [rev (Civ. A.) 104 SW 424]. 


But see Atchison, etc., R. Co. v. 
Bump, 60 Ill. A. 444 (holding that 
a railroad acting as carrier and which 
merely delivers cars of another com- 
pany to a consignee is _ not) liable 
after delivery for injuries to the 
servants of the consignee who are 
engaged in coupling the cars upon 
the private tracks of the latter, where 
it had no knowledge of the defect 
and was not responsible for its exist- 
ence). 

[a] Degree of care which is com- 
patible with efficient service, and ex- 
ercised by well managed railway 
companies, to see whether or not a 
ear is safe, should be exercised by a 
company which receives a car from a 
connecting line. Sykes y. St. Louis, 
etc., R. Co., 88 Mo. A. 193. 


[b] Negligence of inspectors.— 
[52 C. J.—40] 


RAILROADS 


What means 


Where a railroad undertakes to in- 
spect a car on receiving it, it is re- 
sponsible for any negligence of its 
inspectors in the performance of their 


duties. Sykes v. St. Louis, ete. R. 
Gos) 88) Mor Aw 1193) 
8. (Sykes v. St) Louls; ete, sR: Cor, 


178 Mo. 693, 77 SW 723 [Laff 88 Mo. A. 
1937. 

9. Sykes v. St. Louis, ete., R. Co., 
88 Mo. A. 193. 


10. Olson v. Pennsylvania, etc., 
Fuel Co., 77 Minn. 528, 80 NW 698. 


11. Copeland vy. Chicago, etce., 
Co.; 293 Fed. 12. 


12. U. S.—Chesapeake, etc., R. Co. 
v. Cochran, 22 F. (2d) 22; Copeland 
Vv. Chicago, ete:, R. Co.; 293 Fed. 12. 


Ky.—Franklin vy. Louisville, ete., 
R. Co., 155 Ky. 594, L60-SW 162. 


La.—Jacob v. Illinois Cent. R. Co., 
133 La. 735, 63 S 306. 


Mo.—Sykes v. St. Louis, ete., R. 
Co., 178 Mo. 693, 77 SW 723 [aft 88 
Mo, A. 193]. 


R. I.—White v. New rou: etc:, 
Co.) 25) Reb 19; 54, A 58 


Tex.—Kansas City, a aC Onny. 
Pysher, (Civ. A.) 195 SW 981. 


[a] Ultimate carrier is not liable 
for injuries resulting from a defect 
that it could not discover by a fair 
and reasonable inspection. Jacob v. 
Pilinois! Cent.. Rs Coz, L333" Lal i235, 163 
S 306; Sykes v. St. Louis, etc., R. Co., 
178 Mo, 693, 77 SW 723 [aff 88 Mo. A, 
LISsieowucandsas) City etes  . Co. uve 
Pysher, (Tex. Civ. A.) 195 SW 981. 


13. Kelley v. New York Cent. R. 
Co., 255 Mass, 124, 150 NE 849; Baker 
v. Louisville, ete., Terminal R. Co., 
1a Tenn. 490, 61 SW 1029, 538 LRANS 
474, 


[a] Thus a railroad need not call 
the attention of a railway mail clerk 
to a defective threshold apparent to 
an ordinarily intelligent person. Kel- 
ley v. New York Cent. R. Co., 255 
Mass. 124, 150 NE 849. 


[b] Snow and ice on a car is not 
such a defect on the premises as’ will 
render a railroad liable for injuries 
sustained by another’s servant while 
working thereon, under the rule that 
the owner of the premises inviting 
others thereon is bound to keep them 
in a reasonably safe condition, the 
presence of the ice and snow being 
an obvious danger which the servant 
is held to assume. Baker vy. Louis- 
ville, etc., Terminal R. Co., 106 Tenn. 
490, 61 Sw 1029, 53 LRA 474. But 
see Kincaid y. Kansas Citys, ete, JR. 
Co., 62 Mo. A. 365 (holding it defend- 
ant’s duty to put ashes or sand on icy 
cattle chute). 


14. Lewis v. New York, etc., R. 
Co., 210 N. Y. 429, 104 NE 944; Gulf, 
etc., a COs Ve Wittnebert, 101 Tex. 
368, 108 SW 150, 130 AmSR 858, 14 


Re 


Re 
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pany to inspect the manner of loading the car so as 
to ascertain whether freight was so arranged as to 
injure persons who might be called upon to remove 
it from the ear.1* 
and furnishes a defective or unsafe car to a shipper 
to be loaded, it will be liable for any personal injury 
resulting from such defect, to an employee of the 
shipper,!® or to any other person rightfully about the 
car in connection with the loading or shipment.*® 

If appliances in common use are reasonably safe, 
they need not be discarded merely because newer and 
better ones come into use.** 

Intermediate carrier is not bound to inspect a car 
for the benefit of the consignee,+* even though the car 
belonged to it.19 


If, however, the company selects 


It owes no duty toward the con- 


LRANS 1227, 16 AnnCas 1153 [rev 
(Civ. A.) 104 SW 424]. 


[a] .Thus (1) a railroad is not 
guilty of negligence because a carload 
of lumber is not so piled on the car 
in loading that it will not fall over 
at the sides while being unloaded, on 
the removal of the stakes and cross- 
ties which hold it securely while be- 
ing transported. Hulse v. New York, 
etc., R. Co., 71 Hun 40, 24 NYS 512. 
(2) Where a railroad transported a 
carload of hay, and placed it on the 
sidetrack for the consignee, its con- 
tract being merely for the transpor- 
tation, it taking no part in the loading 
or unloading, it was not liable for an 
injury to the consignee’s employee 
caused by a bale falling upon him 
when he opened the door to unload, 
due to negligent loading by the con- 
signor. Lewis v. New York, etc., R. 
Co., 210 N. Y. 429, 104 NE 944 ‘Taft 
151 App. Div. 949, 185 NYS 1124]. 


[b] Folly, ignorance, or negligence 
of consignee’s servant.—A carrier. 
although having the duty of deliv- 
ering cars of logs in reasonably safe 
condition for unloading, is not obli- 
gated to deliver them in such condi- 
tion as to be proof against the folly, 
ignorance, or negligence of any serv- 
ant of the consignee who might un- 
dertake to unload them. Hansen v. 
ponder, (Tex. Civ. A.) 23. SW (2d) 

Duty of carrier with respect to 
loading and unloading generally see 
Carriers §§ 119-125. 


15. Waldron v. Director Gen. of 
Railroads, 266 Fed. 196; Jacob v. IIl- 
linois’ Cent) R./Co.,; 133° fa.) 78h, 0o 
306; Sykes v. St. Louis, etc., R. Co., 
178 Mo. 693, 77 SW 723 [aff 88 Mo. A. 


193]. And see cases supra notes 5-8. 
[a] Rule applied to an initial car- 
rier. Jacob vy. Illinois Cent. R. Co., 


133 La. 735, 63 S 306; Sasnowski v. 
De ouines etc., R. Co., (Mo. A.) 207 SW 


16. Jacob v. Illinois Cent. R. Co., 
133. La. 735, 63 S 306. 


17.. St., Louis, ete, Re Conve Eritts: 
85 Ark. 460, 108 SW 841. 


18. Roy*#vi) Georgia: Ri ete,;) (Cor, 
17 Ga. A. 34, 86 SE 328; Sykes v. St. 
Louis, ete., R. Co., 178 Mo. 693, 77 SW 
723; White v. New York, etc., R. Co., 
25 R. I. 19, 54 A 586. 


[a] Intervening carrier, having 
no right to open the doors of a car 
except in case of emergency, owes on 
duty to the consignee or his servants 
in respect of a hole in the bottom of 
the car. White v. New York, etc., R. 
COla25) ead. Lope oA AL baGe 


19. Roy v. Georgia R., etc., Co., 17 
Ga. A. .34, 86- SE 328; Sykes v. St. 
pouie. etc., R. Co., 178 Mo, 693, 77 SW 
123 
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signee or his servants as to its being in a safe con- 
dition for unloading,?° and is not liable for injuries 
to the consignee’s servants due to defects in the car.”* 

Nature of liability. The liability of a railroad to 
a shipper’s employee for furnishing a defective car 
arises ex delicto and not ex contractu,?” the duty not 
depending on the existence of a contract relation- 


20. Sykes vy. St. Louis, etc., R. Co., 
178 Mo. 6938, 77 SW 723 [aff 88 Mo. 
AGL Os T's 


21. Sykes v. St. Louis, ete., R. Co., 
oor: 693, 77 SW 723 [aff 88 Mo. A. 
Lou 


[a] Reason for rule.—An_inter- 
mediate carrier being obliged under 
the law to receive and have the car 
as far as its road runs, and there de- 
liver it to another intermediate car- 
rier or the ultimate carrier, it is 
manifest that it has no power of se- 
lection, and therefore cannot be guilty 
of negligence in loading freight upon 
an unsafe or defective car. Sykes v. 
St. Louis, etc., R. Co., 178 Mo. 693, 77 
SW 723 [aff 88 Mo. A, 193]. 


22. St. Louis-San Francisco R. Co. 
v. Ewan, 26 F. (2d) 619; Pennsylva- 
nia R. Co. v.. Hummel, 167 Fed. 89, 
92 CCA 541; Franklin vy. Louisville, 
ete., R. Co., 155 Ky. 594, 160 SW 162. 


23. Franklin v. Louisville, ete., R. 
Co., supra. 


24. Cross references: 

Application of rule of liability of 
master to servant see supra § 2172 
note 68 [i]. 


Care required as to passengers see 
Carriers § 1294 et seq. 


Removal of trespassers see infra §§ 
2184-2187. 


25. Ihicensee generally see supra 
§ 2124. 


Trespasser generally see supra § 
2126. 

26. U. S.—Mitchell v. New York, 
etc., R. Co., 146 U. S. 513, 138 SCt 259, 36 
L. ed. 1064; Bjornquist Vv. Boston, 
ete., R. Co., 250. Fed: 929 [certiorari 
den 248 U. S. 573 mem, 39 SCt 11 
mem, 63 L. ed. 427 mem]; Chicago, 
etc., i). Col-v. Thurlow, 178 Fed. 894, 
102 CCA 128, 30 LRANS Bidis Single- 
ton v.. Felton, 101 Fed. 526, 42 CCA 
Bil: 


Ala.—Neyman v. Alabama Great 
Southern R. Co., 172 Ala. 606, 55 S 
509), AnnCas1913E 23 Lawrence v. 
Kaul Lumber Constr "Ala. 300, 55 S 
111; McElvane v. Central of Georgia 
R. Co., 170 Ala. 525, 54 S 489, 34 
LRANS 715. 


Ark.—Lee v. Helena, etc., R. Co., 
130 Ark. 580, 198 SW 119; Prescott, 
eteoy hh. Co, Vv. Hopkins, 122 Ark. 168, 
182 SW 551; Kruse v. St. Louis, etc., 
Ee Or 9 i) Ark, 137, 133 SW 841; Hous- 
ton, etc., Co. v. Bolling, 59 Ark. 
395, 27 awe 492, 43 AmSR 38, 27 LRA 
190. 


Cal.—Lemasters v. Southern Pac. 
Co., 131 Cal. 105, 63 P 128. 


Ga.—Jackson v. Western, etc., R. 
Co., 146 Ga. 151, 90 SE 963; De Vane 
Vv. Atlanta, etc., R. Co., 4 Ga. A. 136, 
80 SE 1079. 

tll.— Bremer vy. Lake Hrie, etc., R. 
Go., 318 Ill. 11, 148 NH 862, 41 ALR 
1345 [aff 234 tl. A. 105]; Chicago, 
ete., R. Co. v. McDonough, 112 Ill. A. 
315. 

Ind.—Indianapolis, 
Pitzer, 109 Ind. 179, 
70, 58 AmR 387. 


lowa.—Johnson v. Chicago, ete., R. 
Co., 128 Iowa 224, 98 NW 642; Harl 
Ve Chicago, etc., R. Co., 209 Iowa 14, 
79 NW 381, 77 AmSR 516. 


Kan.—Chicago, etc., R. Co. v. Lacy, 
73 Kean. 622; 197 P 1025; Wilson vy. 


ete. Gowrve 
6 NE 310, 10 NE 
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eral. 


Atchison, etc.,, R. Co., 66 Kan. 183, 
Ue 282: Handley v. Missouri Pac. 
R. Co., 61 Kan. 23%, SO9sPN2a 1. 


Ky.—Mucci v. Hazard Blue Grass 
Coal Corp., 212 Ky.-268, 278 SW 589; 
Louisville, ete., R. Co. v. Bennett, 207 
Ky. 498, 269 Sw 549; Cincinnati, etc., 
RCo: Brandenberg 142 Ky. 814, 
1385 SW 296; Vertrees v. Newport 
News, etc., R. Co., 95 Ky. 314, 25 SW 
PLS Kyl 680; Harris v. Southern R. 
Co., 76 SW 151, 25 KyL 559; Louis- 
ville, elena ive Co. v. Thornton, 58 SW 
796, 22 KyL 778. 

La.—Tommie y. Little River Lum- 
ber Co., 136 La. 651, 67 S 539; Snyder 
v. Natchez, etc., R. Co., 42 La. Ann. 
302, 7S 682. 


Md.—Ward v. Baltimore, etc. R. 
Co., 125 Md. 283, 93 A 56138. 

Mass.—Flynn vy. Boston, ete. R. 
Co., 204 Mass. 141, 90 NE 521; Bjorn- 


quist v. Boston, etc., R. Co., 185 Mass. 


130, 70 NE 53, 102 AmSR 332; Leon- 
ard v. Boston, etc., R. Co., 170 Mass. 
318, 49 NE 621, 

Mich.—Van Auken v. Michigan 


Cent. R..Co.,, 182 Mich. 331, 148 NW 
819; Grunst’ vy. Chicago, ete., RCo; 
109 Mich. 342, 67 NW 335. 


Minn.—Wickenburg .v. Minneapolis, 
ete., R. Co., 94 Minn. 276, 102 NW 
713; Pettit v. Great Northern R. Co., 
58 Minn. 120, 59 NW 1082. 


Miss.—Burks vy. Yazoo, ete., R. Co., 
153 Miss. 428, 121 S 120. 


Mo.—Hall v. Missouri Pac. -R. Co., 
219 Mo. 553, 118 SW 56; Feeback v. 
Missouri Pac. R. Co., 167 Mo. 206, 66 
SW 965; Farber v. Missouri Pac. R 
Co,, 116 Mo. 81, 22 SW 631, 20 LRA 
350; Giles v. Missouri Pac. R.-Co., 
169 Mo, A. 24, 154 SW 852. 


Mont.—Martin v. Northern Pac, R. 
Co., 51 Mont. 31, 149 P 89. 


Nebr.—Shults v. Chicago, ete., R. 
Co., 91 Nebr. 587, 1836 NW 834. 


N. H.—Garland vy. Boston, ete., R 
Co., 76 N. H. 556, 86 A 141, 46 LRANS 
338, AnnCasl913E 924, 


N. Y.—Grimshaw v. Lake Shore, 
etc., Co., 205 N. Y. 371, 98 NE 762, 40 
LRANS 568, AnnCas1913E 571; John- 
son v. New York Cent., etc, R. Co., 
L783 IN? YOT9,.165 NE 946. 


N. C.—Peterson vy. South, ete, R. 
Co.) 1430 Ne uCe 260,65 SE. 6L8- as 
LRANS 1240; Rickert v. Southern R. 
Co., 123 N. C. 255, 31, SH 497. 

Oh.—Cleveland, etc., R. Co. v. Pot- 
ter, eA se 591, 150 NE 44; Balti- 
more, R. Co. v. Railroad Co, 3 
OnseCP “837. 3 OhNP 310. 

Ss. C.—Burns v. Southern R. Co., 
63 S. C. 46, 40 SE 1018. 

Tenn.—Illinois Cent. R. Co. 
Meacham, 91 Tenn. 428, 19 SW 239. 

Tex,—St, Louis Southwestern R. 
Co. v. Mayfield, 35 Tex. Civ. A. 82, 79 


SW 365; Crawleigh v. Galveston, 
ete, Ri'Co., 2 285 Toxtni@ivignay, 260; 67 
Sw 140; ‘Atchison, OUC a es Co. v. 


Mendoza, (Civ. A.) 60 SW 327 [writ 
of error dism 62 SW 418]; Interna- 
tional, etc., R. Co. v. Hanna, (Civ. A.) 
58 SW 548. 


Utah.—Morgan v. Oregon _ Short 
Line R. Co., 27 Utah 92, 74 P 523. 


Va.—Norfolk, ete., R. Co. v. Bondu- 
rant,\107 “Van 516)" 59 ISB toot to 
AmSR 867, 15 LRANS 443. 


[§ 2176] 5. Asto Persons on Trains?*+—a, In Gen- 
A railroad company owes no duty to a tres- 
passer or mere licensee?® who is attempting to steal 
a ride or otherwise trespass on its trains or cars, to 
protect him from injury,?® except that it shall not 
wantonly, willfully, or recklessly injure him,?* and 


Wash.—Johnson vy. Great Northern 
R. Co., 49 Wash. 98, 94 P 895. 


Wis.—Spencer v. Chicago, ete., R. 
Co., 161 Wis. 474, 154 NW 979. 


Eng.—Grand Trunk R. Co. 
Barnett, [1911] A. C. 361, 21 Ennead 
694, 12 CanRCas 205. 


Sask.—Diplock vy. saa cage North- 
ern R.iCo.7, 9 Sask, Live... 


[a] Rule applied: (1). To a mere 
licensee riding on its gasoline speed- 
er, to keep it in good condition or to 
operate it with caution. Glover v. 
Chicago, ete., R. Co., 54 Mont. 446, 
17h, Psa2is, (2) To uninvited strang- 
ers, to keep its locomotives in safe 
condition so that they may be safely 
jumped upon while in motion. Tom- 
mie v. Little River Lumber Co., 136 
La. 651, 67 S 539. (3) Where dece- 
dent was riding by stealth upon an 
engine, without the consent of any 
officer or agent of the company, and 
in violation of rules of the company 
known by him. Chicago, etc., R. Co. 
v. Michie, 83 Ill. 427. (4) Where per- 
son of mature years boarded the ca- 
boose of a freight train, with the in- 
tention of traveling as a passenger, 
made no investigation as to whether 
the train was tended for passen- 
gers, although members of the crew 
were present, and it was against the 
rules of the company for such train 
to carry passengers. St. Louis, etc., 
R. Co. v. Reed, 76 Ark, 106, 88 SW 
836, 113 AmSR 78. (5) Where there 
was an attempt to board a moving 
engine by steps leading up to the en- 
gineer’s cab. Holmes v. Crowell, etc., 
Co., 51 La. Ann, 352, 25 S 265. 


[b] Trespasser assumes risks in- 
cident to ordinary operation of a 
train. Lee: vy. Helena, ete., R. Co., 
130 Ark. 580, 198 SW 119. 


[c] Trespasser boarding engine is 
not entitled to care owing to an em- 
ployee rightfully on the _ engine. 
Bailey v. North aes RR. .Co., 149 
N. C. 169, 62 SH 91 


[ad] Emergency peeebs to one 
riding in invitum it is not negligent 
for the engineer of a logging train, 
not intended to carry passengers, 
suddenly to stop his train on an 
emergency signal. Johnson Vv. 
Louisiana R., etc., Co., 129 La. 332, 56 
S 301, 36 LRANS 887, 


[e] Railroad is not relieved of its 
liability to a trespasser injured by 
switching operations while sitting on 
a detached freight car in a switch 
yard. Dalton v. Missouri, -ete., R. 
Co., 276 Mo. 668, 208 SW 828 (Rev. 
St. £29097> 8 4874, making it a mis- 
demeanor for any person to climb 
upon or hold to any car while in mo- 


tion, has no application to such a 
person). 

27. U. S—cCincinnati, etc., R. Co. 
v. Lovett, 272 Fed. 421; Bjornquist 


v. Boston, etc., R. Co., 250 Fed. 929 
[certiorari den 248 U, $. 573 mem, 39 
SCg at mgM, 63. L.. ed. .427 mem]; 
Chicago, etc, R. Co.) vv. Bhurlow,) wis 
Fed. 894, 102 CCA 128, 30 LRANS 571. 


Ala.—Neyiman v. Alabama Great 
Southern R. Co., 172 Ala. 606, 55 S$ 
509, AnnCasi1913B 232; Lawrence Vv. 
Kaul Lumber Conia "Ala. 300, 55 S 


111; McElvane vy. Central of Georgia 
R. Co., 170 Ala. 525, 54 S 489, 34 
LRANS 715. 


Ark.—Prescott, etc., R. Co. v. Hop- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that it shall exercise ordinary care to avoid injuring 
him after discovering his presence.?® 
knowledge of his presence has been held insufficient 
As far as such tres- 
passer or licensee is concerned a railroad has a right 
to presume that no one is on the ears,*° and it is un- 
der no obligation to give him any signal before start- 
ing the train,*? even though it was in violation of a 
rule of the company to start the train without any 


to raise a duty toward him.?°® 


nine 122 Ark. 168, 182 SW 551; Kruse 

St. Louis, ete., use Cos oT Ark. Lots 
133 SW 841; St. Louis, ete., R. Co. v. 
Ledbetter, 45 Ark, 246. 


Ga.—Jackson v. Western, etec., R. 
Co., 146 Ga. 151, 90 SE 963; De Vane 
v. Atlanta, tc... Co. 4 GaoA. 136, 
60 SE 1079; Charleston, etce., R. Co. 
v. Johnson, 1 Ga. A. 441, 57 SE ie 


Ill. IE v. Lake Erie, etc., 
Co., 318 Ill. 11, 148 NE 862, 41 arn 
1345 [aff 284 Ill A. 105]; Illinois 
Cent. R. Co. v. Leiner, 202 Tl. 624, 67 
NE 398, 95 AmSR 266 [aff 103 Ill. 
A. 488]; Chicago, ete., R. Co. v. Mc- 
Donough, 112 Ill. A. 315. 


Kan.—Chicago, ete., R. Co. v. Lacy, 
78 Kan, 622, 97 P 1025; Wilson v. At- 
chison, etc., R. Co., 66 Kan. 183, -71 
P 282; Handley v. Missouri Pac. R. 
Co., 61 Kan. 237, 59: P 271; Hendryx 
v. Kansas City, etc., R. Co., 45 Kan. 
Si 268 P F893: 


Mass.—Flynn v. Boston, etc, R. 
Co., 204 Mass. 141, 90 NE 521; Anter- 
noitz v. New York, etc., R. Co., 193 
Mass, 542, 79 NE 789; Bjornquist v. 
Boston, etc., R. Co., 185 Mass. 130, 
70 NE 53, 102 AmSR 332; McKeon v. 
New York, etc., R. Co., 183 Mass. 271, 
67 NE 329, 97 AmSR 437; Leonard v. 
Boston, etc., R. Co., 170 Mass, 318, 49 
NE 621. 

Mich.—Van Auken v. Michigan 
Cent. R. Co., 182 Mich. 331, 148 NW 
819, 


Miss.—Burks y. Yazoo, 
Co., 153 Miss, 428, 121 S 120, 


Mo.—Wencker v. Missouri, 
Co., 169 Mo. 592, 70 SW 145; Farber 
v. Missouri Pac. R. Coz 116 Mo. 81, 
22 SW 631, 20 LRA 350; Graham vy. 
St. Louis, ’ete., Rw. (A.) 273 SW 
221; Giles v. "Missouri Pac. R. Co-; 
169 Mo. A. 24, 154 SW 852. 


Mont.—Martin v. Northern Pac. R. 
Go.; 51; Mont. -31, .149. P89. 


CLC bt 


etc., R. 


Nebr.—Shults vy. Chicago, etc., R. 
Co., 91 Nebr. 587, 186 NW 834. 
N. Y.—Grimshaw v. Lake Shore, 


~~ ete., Co., 205 N. Y. 371, 98 NE 762, 46 


LRANS 563, AnnCas1913E 571; John- 


son v. New York Cent., etc., R. Co; 
NERD INGE EN. | Oph LOD: .IN Es 946; Knoll vy. 
New York, etc., RR. Co, 96 Misc. is 


160 NYS 922. 

N. C.—Bailey v. North Carolina R. 
Go., 149 N. G:.169)°62,SE 912); Peter- 
son' v. South, etc., R. Co., 143 N. C. 
260, 55 SH 618, 8 LRANS 1240. 


Oh.—Cleveland, etc., R. eee v. Pot- 
ter, 113 Oh. 591, 150 NE 4 


Okl1.—Chicago, etc., R. ee 
34 Okl. 364, 125 P 1120. 


Ss. c.—Jenkins v. Southern R. Co.- 
Carolina Div., 152 S. C. 386, 150 SH 
128, 66 ALR 416; Burns v. Southern 
R. Co., (Eee Le 46, 40 ara 1018. 


Tenn.—Illinois Cent. Co: 
Meacham, 91 Tenn, 428, ree Sw 232," 

Tex.—International, etc., R. Co. v. 
Hanna, (Civ. A.) 58 SW 548. 

Utah.—Morgan y. Oregon - Short 
Line R. Co., 27 Utah 92, 74 P 523. 

Va.—Norfolk, etc., R. Co. v. Bondu- 
rant, -l0% Va. 515,59: -SH 1091,- 122 
AmSR 867, 15 LRANS 443. 


* Wash.—Johnson vy. Great Northern 
Reo, 49 Wash, 98; 94° P39. 


v. Stone, 


RAILROADS 


signal. 
Constructive 


Invitees.?° 


Wis.—Spencer v. Chicago, etc, R. 
Co., 161 Wis. 474, 154 NW 979. 


Eng.—Grand Trunk R. Co 
Barnett, [1911] A. GC. 361, 21 onan 
694, 12 CanRCas 205. 


Sask.—Diplock vy. Canadian North- 
ern R.,Co., 9 Sask. L. 31. 


[a] Active negligence—A com- 
pany owes to trespassers on its cars 
the duty of using ordinary care to 
prevent injury arising from active 
negligence. Verlinde vy. Michigan 
ete R. Co., 165 Mich. 371, 130 NW 


[b] Failure to take precautions 
to avoid injury.—Where the con- 
ductor of a freight train knows that 
a trespasser on the car is in a dan- 
gerous situation, it is his duty to take 
reasonable precautions to avoid the 
threatened injury, and failure to do 
so constitutes wantonness. Richard- 
son v. Missouri Pac. R. Co., 90 Kan. 
292, 133: P 535. 


[c] Failure to flag train.—Where 
a freight train, containing a car oc- 
cupied by plaintiffs who were look- 
ing after stock therein, overtook an- 
other train and was allowed to go 
ahead of it, and, after proceeding 
some distance while switching in the 
night with the rear cars still on the 
main track, was run into and wrecked 
by the following train to the injury 
of plaintiffs, failure to send a flag- 
man back to signal the following 
train as required by a rule of the 
company was such gross careless- 
ness on the part of the employees in 
charge of the train as would sustain 
a verdict for plaintiffs even if they 
were trespassers. Great Northern 
R. Co. v. Sloan, 196 Fed. 270, 116 CCA 
90 [certiorari dism 226 U. §. 617 
mem, 33 SCt 111 mem, 57 L. ed. 383 
mem]. 


{d] Permitting boy to ride on en- 
gine is not wanton or willful negli- 
gence. Garcia v. Atchison, etc., 
Co., 100 Kan. 259, 164 P 272. 


28. Ala.—McElvane vy. Central of 
Georgia R. Co., 170 Ala. 525, 54 S 489, 
84 LRANS 715. 


Ark.—Lee v. Helena, etc., R. Co., 
1380 Ark. 580, 198 SW 119; St. Louis, 
etc., R. Co. v. Ledbetter, 45 Ark. 246. 


Ga.—Charleston, etc., R. Co. 
Johnson, 1 Ga, A. 441, 57 SE 1064. 


Ill—Bremer v. Lake Erie, etc., R. 
Co., 318 Ill. 11, 148 NE 862, 41 ALR 
1345, P 


Iowa.—Johnson v ees etca 
Co., 123 Iowa 224, 8 NW 6 


Kan.—Richardson vy. ee Pac: 
R. Co., 90 Kan. 292, 183 P 535. 


Ky.—Louisville, ete., R. Co. v. Ben- 
nett, 207 Ky. 498, 269 SW 549; Ken- 
tucky Highlands "R. Co. _v. Creal, 166 
Ky. 469, 179 SW 417, LRA1916B 830, 
AnnCasi917C 1205; Cincinnati, ete., 
1p w OCS Brandenburg, 142 Ky. 814, 
135 SW 296; Skirvin v. Louisville, 
ete, R.iCo:, 100 SW 308, 30 KyL 1208; 
Harris v. Southern R. Co., 76 SW 151, 


25 KyL 559; Louisville, ete., RoOCos v- 
Kemery, 66 SW 20, 23 Kyl 1734; 
Louisville, ete., R. Co. v. Thornton, 


58 SW 796, 22 Kyl 778. 


Minn.—Pettit v. Great Northern R. 
Co., 58 Minn. 120, 59 NW 1082. 
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If it does not discover his peril in time to 
prevent injury by the exercise of ordinary care, a 
company is not responsible for any injury a tres- 
passer or mere licensee may sustain;?* 
where it knows that he is on the ear it is not liable 
for an injury which could not be foreseen as a prob- 
able consequence.*#4 


Where a person goes upon a train or 
car upon the company’s express or implied invita- 


and even 


Mo.—Diamond y. Missouri Pac. R. 
Co., 181 SW 12; Hall v. Missouri Pac. 
R, Co., 219 Mo. 553, 118 SW 56. 


N. Re leiriced! v. Lake Shore, 
etc., Co., 205 N. Y¥:.371, 98 NE 762, 
40 LANG 563, AnnCas1913E 571. 


N. C.—Cook vy. Rouen Re Cos 
128 N. C. 338, 88 SE 925. 


Oh.—Cleveland, etc., R. i v. Pot- 
tery dts Ons 5995, 1:50 "NE 44. 


Tex.—Waterman rae etc., Co. 
v. Eheie (Civ. A.) 175 SW "142; Gulf, 
ete. Co. v. Walters, 49 Tex. Civ. 
A, "A; Riot SW 369. 


Utah.—Everett v. Oregon Short 
eee ete., KR. Co... 9) Utah’ 3405 345 © 
Wash.—Johnson v, Great Northern 
Co., 49 Wash. 98, 94 P 895. 
Sask.—Diplock y. Canadian North- 
ern R. Co.;'9 Sask) Li 31: 
And see cases supra note 27, 
[a] Rule applied to: (1) Licen- 
see on train. Hunter y. Chicago, etce., 
R. Co., (Minn.) 230 NW 7938. (2) Li- 


censee riding with a brakeman on its — 


Johnson y. Great 
Northern R. Co., 49 Wash. 98, 94 P 
895. (3) Trespasser on train, De Pa- 
lacios v. Rio Grande, etce., R. Co., 
(Tex. Civ. A.) 45 SW 612. 


[b] Where logging company per- 
mitting licensee to ride on its log- 
ing train creates a new danger after 
he is’ on the train, by making up its 
train in a manner not before used by 
it, it must assume with reference to 
such new hazard the responsibility 
of exercising due care to protect him 
from injury resulting by reason 
thereof. Kirby Lumber Co, y. Davis, 
(Tex, Civ. A.) 212 SW 8381. 


29. Seaboard Air-Line 
Chapman, 4 Ga, A. 706, 62 SE 488. 


[a] Thus constructive knowledge 
by an engineer of the presence of a 
person in the situation of a tres- 
passer, through the fireman’s actual 
knowledge of his presence, is insuffi- 
cient to raise a duty toward the tres- 
passer. Seaboard Air Line R. Co. v 
Chapman, 4 Ga. A. 706, 62 SE 488. 


30. St. Louis, etc., R. Co. v. Led- 
better, 45 Ark. 246; Gibson vy. Louis- 
ht Seo eee R.. \€0.) 270 Ky.) 635, ao: 


freight train. 


[a]. Thus, when a car trimmer em- 
ployed by a mine got off a car, as or- 
dered by his superintendent, the train 
crew might presume that he would 
stay off, and was not required to an- 
ticipate his presence on the car or 
be on the lookout to see whether he 
got on the car_again. Gibson vy. 
Louisville, ete., R. Co., 170 Ky. 685, 
186 SW 472. 


31. Knoll v. New York, etc., R. Co., 
JOR ANIISC) Ilo) INWS 39222 


32. Knoll v. New York, 
Com supra. 


33. Mucci vy. Hazard Blue Grass 
Coal Corp., 212 Ky. 268, 278 SW 589; 
Harris v. Southern R. Co., 76 SW 151, 
25 KyL 559; Youmans v. Wabash R. 
Co., 148 Mo. A. 393, 127 SW 595. 


34. St. Louis, etc., R. Co. v. Led- 
better, 45 Ark. 246. 


35. Generally see supra § 2124. 


ete., R. 


R. Co. v. | 


~ 
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tion,®® as in the case of one accompanying a passen- 
ger®’ or performing some duty_on the train or car,*® 
or where he is a licensee with an interest,*® the com- 
pany owes him the duty of exercising reasonable care 
and prudence to look out for and protect him from 
but he is entitled only to a degree of care 
commensurate with the character of the train.*° 
Prevention of trespassing. Train crews should 
use every reasonable endeavor to prevent trespassing 
on trains,‘ but a company is not required to police 


injury ; 


RAILROADS 


its trains to protect trespassers from injury;*? nor: 


U. S.—Chicago, ete., R. Co. v. 
O’Brien, 153 Fed. 511, 82 CCA 461. 


Cal.—Brown v. Feather River Lum- 


ber Co., 203 Cal. 493, 265 P 203. 
Ill.—Chicago, ete., R. Co. v. Kelly, 
182 Ill. 267, 54 NE 979. 


Minn.—Hunter vy, Chicago, ete, R. 
Co., 2380 NW 793. 


Wigs .--towlsville: etexne Re Cone: 
Conroy, 63 Miss. 562, 56 AmR 835. 


Mont.—Glover v. Chicago, etc., R. 
Co., 54 Mont. 446, 171 P 278. 


Wash.—McFarlane v. Chicago, etc., 
R. Co., 129 Wash. 230, 224 P 581 


Sask.—Walker v. Canadian North- 
ern R. Co., 6 Sask. L. 166. 


See Knoll v. New York, etc., R. Co., 
96 Misc. 1, 160 NYS 922 (if plaintiff 
was not a trespasser, defendant com- 
pany’s servants were charged with 
reasonable and ordinary care in the 
operation of the train so as not to in- 
jure him). 


37. See Carriers § 1362. 


38. U. S.—Chicago, etc., R. Co. v. 
O’Brien, 153 Fed. 511, 82 CCA 461. 


Ill.—Chicago, ete., R. Co. v. Kelly, 
182 Til. 267, 54 NE 979 [aft 80 Il. 
A. 675]. 


Minn.—Orcutt v. Northern Pac. R. 
Co., 45 Minn. 368, 47 NW 1068. 


Miss.—Louisville, etce., R. Co. v 
Conroy, 63 Miss, 562, 56 AmR 835. 


Wash.—McFarlane v. Chicago, etc., 
R. Co., 129 Wash. 230, 224 P 581. 


Sask.—Walker v. Canadian North- 
ern R. Co., 6 Sask. L. 166. 


[a] Rule applied to: (1) Cook for 
bridge gang. McFarlane v. Chicago, 
ete., R. Co., 129 Wash. 230, 224 P 581. 
(2) Drover accompanying “stock. Or- 
cutt v. Northern Pac. R. Co., 45 Minn. 
368, 47 NW 1068. (3) Employee of 
contractor working on construction 
train. Walker v. Canadian Northern 
R. Co., 6 Sask. L. 166. (4) Express 
messenger. Chicago, etc., R. Co. v. 
O’Brien, 153 Fed. 511, 82 CCA 461. 
(5) Postal clerk. Chicago, etc., R. 
Co. v. Kelly, 182 Ill. 267, 54 NE 979 
[atts $0. Tl A675). (6)" Laborer in 
the employ of a railroad contractor 
whose duty required him to ride on 
a construction train and to shovel 
dirt to. and from the cars. Louis- 
ville, etc., R. Co. v. Conroy, 63 Miss. 
562, 56 AmR 835. 


[b] Running at rate of speed 
deemed convenient for the conduct of 
its business does not make a rail- 
road company guilty of negligence 
per se, in the absence of a regulat- 
ing statute or ordinance, in case a 
derailment occurs resulting in an in- 
jury to a licensee, an express mes- 


senger, on the train. Chicago, etc., 
R. Co. v. O’Brien, 153 Fed. 611, 82 
CCA 461. 

39. McFarlane v. Chicago, etc., R. 


Co., 129 Wash, 230, 224 P 581. 

40. Brown y. Feather River Lum- 
ber Co., 203 Cal. 493, 265 P 203. 

41. Louisville, etc., R. Co. v. Ben- 
nett, 207 Ky. 498, 269 SW 549. 


42. Louisville, etce., R. Co. v. Ben- 
nett, supra. 


43. Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852. 


44. Injuries to persons: resulting 
from failure to fence railroads gener- 
ally see supra §§ 2130, 2131. 


45. See supra § 2176. 


46. Ne ae ete. i. (Co: 


v. Popp, 
96 Ky =s99 27 


992, 16, KyL 369; 
Ft. Worth, etc., R. Co. v. Cushman, 
bl Tex.) Civ. VA. 6308, T13i SW ssi 
Thompson v. Missouri, ete., R. Co., 11 
Tex; Civ. AL 307, 32° SW 191. 


[a] Thus (1) where cars are left 
standing on a sidetrack near a depot, 
along a public street, the doors of the 
ear being open, it has been held that 
a railroad should seek to ascertain 
whether there are any persons in the 


ear, although wrongfully, before 
backing other cars against them. 
Louisville, ete., R. Co. v. Popp, 96 


Ky. 99,727 SW. 992.16 \Kyi 3.69.2) 
A child twelve years of age and lack- 
ing in intelligence injured while 
boarding a moving train may recover 
where the company’s servants knew 
or might, by the exercise of ordinary 
vigilance and care, have known of 
his danger and failed to exercise or- 
dinary care to prevent injury to him. 
Thompson v. Missouri, ete., R. Co., 
11 Tex: Civ. A...307,. 32.SW. 191. (3) 
A railroad is required to exercise at 
least ordinary care to avoid injur- 
ing a child, although a. trespasser, 
where a reasonable probability of 
such injury is, or in the exercise of 
ordinary care would be, known. Ft. 
Worth, ete. Rae Coniw. "Cushman, 51 
Tex. Civ. A. 308, 113 SW 198. 


47. Ark.—Catlett v. St. Louis, etce., 
R. Co., 57 Ark. 461, 21 SW 1062, 38 
AmSR 254. 

Colo.—Thomas v. Denver, etc. R. 
Co., 60 Colo. 302, 153 P- 440. 

Ill. Chicago, etce., R. Co. v. Me- 
Laughlin, 47 Il. 265: Chicago, R. Co. 
v. Hoffman, Sa, OL we 453; Hast St. 


Louis Connecting R. Co. v. Jenks, 54 
Dy Ale Ot S Chicaso, ete. Rai Cons ve 
Lammert, 12 Ill. A. 408. 


Ind.—Jordan v.'Grand Rapids, etc., 
R. Co., 162 Ind. 464, 70 NE 524, 102 
AmSR 217. 


Kan.—Carson v. Atchison, ete, R. 
Co., 108 Kan. 138, 172 P 1000. 


Ky.—Louisville, ete., R. Co. v. Ben- 
nett, 207 Ky. 498, 269 SW 549; Louis- 
ville, etc., R. Co. v. Hunt, 13 SW 275, 
11 KyL 825. 


Md.—State v. Baltimore, etc, R. 
Co., 24 Md. 84, 87 AmD 600. 
Minn.—Hepfel v. St. Paul, 


OtC,, AE. 


Co., 49 Minn. 263, 51 NW 1049 
Mo.—Curley v. Missouri Pac, R. 
€o,.,, 98 Mo. 13; 10° SW 593. 


Mont.—Martin v. Northern Pac, R. 
Con SL Mont. oltre rs. 


N. J.—Kaproli v. New Jersey Cent. 
R. Co., 1438 A 348, 60 ALR 1430. 

Pa.—Osalek vy. Baltimore, ete. R. 
Co., 295 Pa. 553, 145 A 582; Hojecki 
v. Philadelphia, etc., R. Co., 283 Pa. 
444, 129 A 327; Petrowski vy. Phila- 
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is it the company’s duty to fence its vee or exclude 
trespassers from its premises to prevent them from 
violating the law by boarding moving trains.** 


[§ 2177] b. Children.*4 
rules above stated,*® although the circumstances may 
be such as to require exercise of some care,*® ordinari- 
ly a railroad company is under no duty or obligation 
to ascertain the presence of a child which is wrong- 
fully on its trains or cars,** or.to make any provi- 
sion for the child’s safety,*® except that it shall not 


In accordance with the 


delphia, etc., R. Co.,.263 Pa. 531, 107 
A 381; Schleich v. Baltimore, ete., 
R. Co., 245 Pa. 184, 91 A 253; Treve- 
than v. Philadelphia, etc., R. Co., 244 
saa 90 A 796 [aff 53 Pa. Super. 
Tex.—St. Louis Southwestern R. 
Co. v. Davis, (Civ. A.) 110 SW 939. 


Wash Oren R., ete., Co. v. Eg- 
ney. 2 Wash, 409, 26 P 973, 26 AmSR 


W. Va.—Angiline v. Norfolk, aap 


R. Co., 99 W.. Va. 85, 128 SH 2 


[a] Failure to discover boy rid- 
ing on footboard of an engine is no 
evidence of negligence, especially 
when the company had issued a bul- 
letin to allow no boys on the track, 
and its servants drove them away 
eer they saw them there. Ore- 

R.,. etc., Co. v.. Meley, -2> Wash. 
109, 26. > 973, 26 AmSR 860. 


Trespassing child generally see su- 
pra § 2127. 


48. Ark—Webb v. Kansas City 
Southern R. Co., 1387 Ark. 107, 208 
SW 301. 

Ill.— Chicago, ete., R. Co. v. Roath, 
35 Ill. A. 349; ‘Chicago, ete... Bavcourves 
Lammert, 12 Ill. A. 408. 


Ind.—Davis v. Keller, 85 Ind. A. 9, 
150 NE 70. 


Iowa.—Miles v. Chicago, etc. R. 
Co., 184 Iowa 461, 167 NW 692; Horn 
v. Chicago, etc., R. Co., 124 Towa 281, 
99 NW 1068. 


Kan.—Carson v. Atchison, etc., R. 
Coz) 103 Kan Vass. 26 P 1000; Cen- 
tral Bank Union Pac. Ro Gow ve 
Henigh, 23 Kan. 347, 33 AmR 167. 


Ky.—Muceci v. rseara Blue Grass 
Coal Corp., 212 Ky. 268, 278 SW 589; 
Louisville, ete., R. Co. V. Bennett, 207 
Ky. 498, 269 Sw 549; Louisville, ete., 
R. Co. v. Steele, 179 ‘Ky. 605, 201 SW 
43, LRA1918D 317; Swartwood  v. 
Louisville, Gte. at, Co., 129-Ky. 247, 
111 SW 3:05, 33 KyL 785, 19 LRANS 
1112, 130 AmSR 465; Louisville, etc., 
Ri Co: vs Webb; 99 AKy,; 332, 35 SW 
1117, 18 KyL 258; Louisville, etc, IRE 
Co. v. Hunt, 13 SW 275, 11 KyL 825. 


La.—Pace v. Texas, etc., R. Co., 142 
La. 108, 76 S 326; Costa v. Illinois 
Cent.- Rovio. 130) Wav 682e- 69. Sages 
Bollinger v. Texas, etc., R. Co., 47 
La. Ann. 721, 17 S 253, 49 AmSR 379; 
Hubener v. New Orleans, ete., R. Co., 
23 La. Ann. 492. 


Mass.—Anternoitz v. New York, 
etc., R. Co., 198 Mass. 542, 79 NE 789; 
McHachern v. Boston, ete., R. Co., 150 
Mass. 515, 28 NE 231. 


Mich.—Seeley v. Chicago, 
Co., 157 Mich. 688, 122 NW 21 

Minn.—Hepfel v. St. Paul, ae Re 
Co., 49 ‘Minn. 263,. 51 NW 1049. 

Mo.—Barney v. Hannibal, etc:, .R. 
ety 126 Mo. 372, 28 SW 1069, 26 LRA 

N. J.—Kaproli v. New Jersey Cent. 
R. Co., 143 A 343, 60 ALR 1430. 

Oh.—Wabash ie Co. v. Norway, 7 
Oh. Cir: Ct. 449, 4 On: iCir) Dee, 674. 

Pa.—Woodbridge vy. Delaware, etc., 
R. Co. 106. Pa. 460; 


gts. R, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§ 2177] 


wantonly, willfully, or recklessly injure him,*® and 
that it Shall exercise reasonable care to avoid injuring 
him after it discovers his position of peril.°° 
the company is ordinarily under no duty to maintain 
a guard over ears left standing upon its tracks in 
order to keep children playing about them from go- 
ing upon or under them,*! or to search such ears for 
the presence of children before moving them;°*? and 


Ss. Gee v. South Carolina, 
ete; Ri Co; P'CNrbde, 485 pr. Lo: 


Tex.—St. esouis Southwestern R. 
Co. Vv. Davis, (Civ. A.) 110 SW 939. 


Va aboard, ete RL UGE # NEV. 
Hickey, 102 Va. 394, 46 SE 392. 


Wash.—Shish v. Northern Pac. R. 
Co., 134 Wash. 390, 285 P 818; Del- 
bosco v. Northern Pac. R. Co., 107 
Wash. 216, 181 P 683. 


W. Va.—Angiline v. Norfolk, etc., 
R. Co. 99 W. Va. 85,128 SE 275. 


Wis.—Wendorf v. Director Gen. of 
Railroads, 173 Wis. 538, 180 NW 128. 


Ont.—Wallace v. Canadian Pac. R. 
Co., 23 OntWR 99, 6 DomLR 864. 


[a] Rule applied.—(1) That a 
railroad employee had sent a child 
on an errand does not render the com- 
pany liable for injuring such child 
while climbing over a moving freight 
car, where the errand had been fin- 
ished for some time prior to the in- 
jury. Fitzgerald v. Chicago, etc.,-R. 
Co., 114 Ill. A. 118. (2) A company 
is not liable for the death of a boy 
fatally injured in a wreck of a motor- 
ear, on which he was riding contrary 
to orders and without knowledge of 
the section foreman in charge of the 


ear. Pace v. Texas, etc., R. Co., 142 
La. 108, 76 S 326. 
49. Ind.—Pittsburgh, etc., R. Co. 


v. Redding, 140 Ind. 101, 39 NE 921, 
34 LRA 767. 


Kan.—Hendryx v. Kansas City, etce., 
m Co., 45. Kan. 377, 25 P 893. 


Ky-—louisville,. ete; kh. Co. v. 
Steele, 179 Ky. 605, 201 SW 43, LRA 
1918D 317. 

Mass.—Anternoitz v. New York, 
etc., R. Co., 193 Mass. 542, 79 NE 789. 

N. J.—Kaproli v. New Jersey Cent. 
R. Co., 143 A 343, 60 ALR 1430. 


Okl.—Texas, ete., R. Co. v. McCar- 
roll, 80 Okl. 282 , 195 ERS 


Pa.—Osalek ¥ Baltimore, ete. R. 
Co., 295 Pa. 558, 145,A 582; Hojecki v. 
Philadelphia, ete., R. Co., 283 Pa. 444, 
129 A 327; Schleich v. Baltimore, etc., 
R. Co., 245 Pa. 184, 91 A 253. 


Tex.—Galveston, etc, R. Co. v. 
Zantzinger, (Civ. A.) 49 SW 677 [aff 
93 Tex. 64, 53 SW 379]; Mexican Nat. 
R. Co. v. Crum, 6 Tex. Civ, A. 702, 25 
SW 1126. 

Wash.—Shish vy. Northern Pac. R. 
—. 134 Wash. 390, 235 P 818. 


Va.—Angiline v. Norfolk, etc., 
aR By, 99 W. Va. 85, 128 SE 275. 


[a] Circumstances not constitut- 
ing negligence.—If a fifteen-year-old 
trespasser, riding on the pilot step 
of an engine on his own volition or 
with permission of the night watch- 
man in charge of the engine, for the 
purpose of signaling the watchman, 
was capable or apparently capable of 
exercising judgment and _ discretion 
and taking care of himself under the 
circumstances, it was not negligence 
for the watchman to run the engine. 
Texas, ete., R.'Co. v. McCarroll, 80 
‘Okl. 282, 195 P 139. 5 


Wanton or willful act see infra §§ 
2180-2182. 


50. U. S.—Miles v. Receivers, 17 
F. Cas. No. 9,544, 4 Hughes 172. 


Ala.—Empire Coal Co. vy. Martin, 


190 Ala. 169, 67 S 435. 


‘the 
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Thus 


trespass,°® or to 
near the tracks 


Ark.—Webb v. Kansas City South- 
ern R. Co., 137 Ark. 107, 208 SW 301. 


Ind.—Pittsburgh, etc, R. Co. v. 
Redding, 140 Ind. 101, 39 NE 921, 34 
LRAv 767. 


Ky.—Louisville, ete., R. Co. v. Ben- 
nett, 207 Ky. 498, 269 Sw 549; Louis- 
ville, etc., R. Co. v. Steele, 179 Ky. 605, 
201 SW 43, LRA1918D 317; Swart- 
wood v. Louisville, ete, Re Coy 129 
Ky. 247, 111 SW 305, 33 KyL 785, 130 
AmSR 465, 19 LRANS 14112; Louis- 
ville, ete; R. Co.sve Hunt, 13 SW 275; 
11 KyL 825. 

Mass.—Mugford NE erg etc., R. 
Co., 173 Mass. 10, 52 NE 107 

Mich. —Chicago, ete. a CoOL Ne 
Smith, 46 Mich. 504, 3 NW 830, 41 
AmR 177. 

Minn.—Hepfel y. St. Paul, etc. R. 
Co., 49 Minn. 2638, 51 NW 1049, 

Mo.—Curley v. Missouri Pac. R. Co., 
98 Mo. 13, 10 SW es 


OkK1. ea etc., Co. v. McCar- 
roll, 80 Okl. 232, ioe P 139. 

Pa.—Osalek v. Baltimore, etc., R. 
Co., 295 Pa. 553, 145 A 582; Hojecki 
Vv. Philadelphia, ete., R. Co., 280 Pa. 


444, 129 A 327; Minute v. Philadel- 
phia, etec., RR: Co., 264 Pa._93, 107 A 
662; Petrowski v. Philadelphia, ete., 
Rr Co., 263) Pa. 531, 107 At3 81. 


Tex.—Texas, etc., R. Co. v. Buch, 
(Civa A.) 102 <S Ww, 124 [rev on other 


grounds 101 Tex. 200, 105 SW 987]; 


Thompson v. Missouri, ete., RK. Co,, Li 
Messe Civ As vs07, 3205 Wille 


Wash.—Shish v. Northern Pac. R. 
Co., 184 Wash. 390, 235 P 818. 


W. Va.—Angiline v. Norfolk, etce., 
R. Co. 99° W.-Va.85, 128 SH 275. 


Wis.—Wendorf v. Director Gen. of 
Railroads, 173 Wis. 538, 180 NW 128. 


[a] Rule applied.—Where the con- 
ductor or other employee in charge of 
starting a train sees a child sitting 
on the steps, failure to remove him 
before starting the train is _ negli- 
gence, rendering the carrier liable for 
resulting injuries. Louisville, 
etc.,yR. Co. v. Steele, 179 Ky. 605, 201 
SW 431, LRA1918D 317; Trevethan 
v. Philadelphia, etc., R. Co., 244 Pa. 
414, 90 A 796 [aff 538 Pa. Super. 238]. 


[b] Knowledge of presence in 
car.—(1) The giving of a signal to 
start a train by a brakeman who knew 
that an eleven-year-old boy was on 
one of the cars has been held in it- 
self a negligent act. Terletski v. 
Philadelphia, ete., R. Co., 264 Pa. 35, 
107 A 372. (2) But on the other hand 
it has been held that the fact that one 
of defendant’s trainmen knew that 
deceased with other boys was in or 
upon one of its cars was not notice 
that they or either of them would be 
in peril or liable to be run upon when 
the car was run on a siding. Empire 
Coal Co. v. Martin, 190 Ala. 169, 67 S 
435. (3) So boys holding toa ladder 
on the side of a_ rapidly moving 
freight car are not in imminent dan- 
ger from operation of the train in- 
voking the humanitarian rule, where 
they were in no danger of being 
thrown off, falling off, or jumping off 
through fright. Stewart v. Missouri 
Pac. R. Co., 308 Mo. 383, 272 SW 694. 


[ec] In Louisiana, when a railroad 
employee sees a child trespasser up- 
on a car in a position of peril, he 
owes a duty to do everything possible 
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it is not liable for failure to do so** even if it has 
assumed that duty®* or if it knew that children were 
in the habit of boarding its trains at or near the par- 
ticular place where plaintiff was injured, his peril 
not having been discovered.®°® 
police cars or trains when in motion to prevent such 
take into custody children observed 


Nor is there a duty to 


when a train is passing upon the 


to avoid injuring him. O’Neal v. Big 
cee Lumber Co,; 139 La. 170; 71 S 


[d] Negligence as ‘to third per- 
sons.—That a flagman is negligent in 
starting a train without making sure 
that boys who have been playing 
about in plain view are not still on 
the cars will not render the railroad 
liable for injuries to a boy who has 
hidden himself in a car, and was not 
playing about the train. Schleich v. 
Fumes. etc., R. Co., 245 Pa: 184, 92 


Le] Railroad is not relieved from 
liability to a boy under eighteen years 
of age who climbed upon a freight car 
on a sidetrack, not attached to a loco- 
motive. Dalton v. Missouri, ete., R. 
Co., 276 Mo. 663, 208 SW 828 (an ordi- 
nance making it a misdemeanor for a 
boy under eighteen years of age to 
climb upon a car whether in motion 
or standing not being applicable to a 
boy under such circumstances). 


After pers discovered generally see 
supra § 2160. ‘ 


51. Ill.—Chicago, etc., R. Co. v. 
Stumps, 69 Ill. 409; Chicago, ete., R. 
Corrs McLaughlin, 47 Ill. 265;- Hast 
St. Louis Connecting R. Co. v. Jenks, 
Same Ar Onke 


Ind.—Indianapolis, ete., R. Co. 
Pitzer, 109 Ind. 179, 6 NE 310, 10 ‘NE 
70, 58 AmR 387. 


Mo.—Curley v. Missouri 
Co., 98 Mo. 13, 10 SW 593. 


N. J.—Kaproli v. New Jersey Cent. 
R. Co., 143 A 343, 60 ALR 1430. 


D.@ . Louis Southwestern R. 
Co. v. Davis, (Civ. A.) 110 SW 939. 


Wash.—Delbosco v. Northern Pac. 
R. Co., 107 Wash. 216, 181 P 683 


[a] Rule applied.—That a shia 
seven years of age is permitted to en- 
ter a passenger train at a regular 
station does not render the railroad 
company guilty of negligence, since a 
carrier is not under any duty to keep 
persons, young or old, from entering 
its trains. . Indianapolis, ete., R. Co. 
v. Pitzer, 109 indie L795 6 NE 310, 10 
NE 70, 58 AmR 387. 


52. Chicago, etc., R. Co. Stumps, 
69 Ill. 409; Chicago, Ctesie “Go, v. Mc- 
Laughlin, 47 Ill. 265; East St. Louis 
Connecting R. Coy v. Jenks, 454 11 A" 
91; Curley v. Missouri Pac. R. Co., 98 
Mo. 13, 10 SW 593; Hojecki v. Phila- 
delphia, etc., R. Co., 283 Pa. 444, 129 
A 327; Petrowski v. Philadelphia, 
ete, KR. Con 263 Pay 531, 207 Atrsoue 
Schleich v. Baltimore, etc., R. Co., 245 
Pa. 184, 91 A 253. But see Louisville; 
etce., R. Co. v. Popp, 96 Ky. 99, 27 SW 
992, 16 KyL 369 (stated supra note 
46-[a]). - 


53. See cases supra notes 51, 52. 


54. Martin v. Northern Pac. R. Co., 
51 Mont. 31, 149 P 89 


55. Shish v. Northonn Paces R. Gos 
134 Wash. 390, 235 P 818; Delbosco v. 
Northern Pac. R. Co., 107 Wash, 216, 
P31 P 683° 


56. Catlett v. St. Louis, ete, R. 
Co., 57 Ark. 461, 21 SW 1062, 38 Am 
SR 254; Barney v. Hannibal, ete., R. 
Co., 126 Mo, 372, 28 SW 1069, 26 LRA 
847; Shish v. Northern Pac. R. Co., 
134 Wash. 390, 235 P 818; Angiline v. 
Norfolk, ete. R. Co., 99 W. > Va. “85; 
128 SE 275. 


Pace oR. 
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express or implied, of the company, it is under the : 
duty of exercising ordinary care, taking into con- 


sideration the child’s apparent age and intelligence, 


assumption that they may attempt to board it and 
be injured.°*? The company is not required to warn 


parents of the danger to a child playing about its 
ears,°® particularly where the parents were aware 
of such danger,®® or to give any signal before loos- 
ening the brakes on a standing car, where there was 
no reason to suppose that any person would be in- 
The degree of care required after 
discovery of a child trespasser’s peril is greater than 
that in case of an older person,®! being dependent 
largely upon the age and intelligence of the child.°? 


jured thereby.®° 


If the child is on the train or car at the invitation, 


57. Angiline v. ete., R. 


Co., supra. 


58. Mucci v. Hazard Blue Grass 
Coal Corp., 212 Ky. 268, 278 SW 589. 


59. Mucci v. Hazard Blue Grass 
Coal Corp., supra, 


60. Chicago, ete., 
Laughlin, 47 Ill. 265. 


61. Indianapolis, ete., R. Co. v. Pit- 
zer, 109 Ind. 179, 6 NE 310, 10 NE 
70, 58 AmR 387; Angiline v. Norfolk, 
etc., R. Co., 99 W. Va. 85, .128 SE 275. 


62. St. Louis Southwestern R. Co. 
v. Davis, (Tex. Civ. A.) 110 SW 939. 
See Southard v. Kansas City Southern 
R. Co., (Mo. A.) 191 SW 1101 (in deter- 
mining whether a brakeman exercised 
due care in attempting to prevent a 
young child from riding on a moving 
freight train which he had boarded, 
the immaturity of the child must be 
considered). 


[a] Standard of ordinary care.— 

The degree of vigilance that will 
bring the conduct of employees of a 
railroad up to the standard of ordi- 
nary care in dealing with trespassing 
children in any given instance de- 
pends largely upon the age and in- 
telligence of the child to whom the 
eare is due. St. Louis Southwestern 
R. Co. v. Davis, (Tex. Civ. A.) 110 SW 
929; : 
63. Northern Pac. R. Co. v. Curtz, 
196 Fed. 367, 116 CCA 403; Texas, 
etc., R. Co. v. Brown, 11 Tex. Civ. A. 
503, 33 SW 146; Mexican Nat. R. Co. 
v. Crum, 6 Tex. Civ. A. 702, 25 SW 
1126. See Ollis v. Houston, etc., R. 
Coe 31 "Lex. Civ. A.~ 601, -73 SW 30 
(custom of children to play around 
cars with knowledge and acquiescence 
of company). 

Riding at invitation of employees 
see infra § 2179. 

64. Passengers who do not pay 
fare see Carriers § 1310. 

65. See supra § 2121. 

66. U. S.—Clark v. Colorado, etc., 
R. Co., 165 Fed. 408, 91 CCA 358, 19 
LRANS 988. 

Ark.—St. Louis Southwestern R. 
Co. v. McLaughlin, 129 Ark. 377, 196 
Sw 460; Cleveland v. Pine Bluff Ar- 
kansas R. Co., 107 Ark. 93, 154 SW 
191, 44 LRANS 687; Kruse v. St. Lou- 
iss etc;, R.-Co.,. 97 Ark. 137, 133. SW 
841. 

Ga.—Morris v. Georgia R., etc., Co., 
131 Ga. 475, 62 SE 579; Ocilla South- 
ern R. Co. v. Faricloth, 27 Ga. A. 728, 
110 SEH 46. 

Ill.— Barkley v. Chicago, 
Gon seals Awa es 

Ind.—Cooper v. Lake Erie, etc., R. 
Co., 136 Ind. 366, 36 NE 272; Pitts- 
burgh, etc., R. Co. v. Hall, 46 Ind. A. 
219, 90 NE 498, 91 NE 743. 

Iowa.—Dodge v. Chicago Great 
Western R. Co., 164 Iowa 627, 146 NW 
14; Dougherty v. Chicago, etc., R. Co., 
137 Iowa 257, 114 NW 902, 126 AmSR 
282, 14 LRANS 590. 

Ky.—Derrickson v. Swan-Day Lum- 
ber Co., 115 SW 191; Skirvin v. Lou- 


Norfolk, 


mR. Co; ve eMe= 


ete, |R. 


isville, etc., R. Co., 100 SW 308, 30 
KyL 1208; Cook vy. Louisville, etc., 
R. Co., 72 SW 729, 24 KyL 1967. 


La.—Johnson v. Louisiana R., etc., 
Co., 129 La. 832, 56 S 301, 86 LRANS 
887; Reary v. Louisville, etc., R. Co., 
40 La. Ann. 82, 3 S 390, 8 AmSR 497. 


Mass.—Powers v. Boston, ete., R. 
Co., 153 Mass. 188, 26 NE 446. 


Mo.—Hall v. Missouri Pac. R. Co., 
219 Mo. 586, 118 SW 56; O’Donnell v. 
Kansas City, etc., R. Co., 197 Mo. 110, 
95 SW 196, 114 AmSR 753; Snyder v. 
Hannibal, ete, R. Co., 60 Mo. 413; 
Giles v. Missouri Pac. R. Co., 169 Mo. 
A. 24, 154 SW 852; Roberts v. South- 
ern Pac. R..Co., 166 Mo. A. 639, 150 
SW 717. 


N. H.—Ellsmore v. Director Gen. of 
Railroads, 80 N. H. 100, 114 A 25. 


N. Y.—Eaton v. Delaware, etce., R. 
Courbte Nie Yonooes LonAm Ey Ola. 


N. C.—vVassor v. Atlantic Coast 
Line R. Co., 142 N. C. 68, 54 SE 849, 
7 LRANS 950, 9 AnnCas 535. But see 
Willis v. Atlantic, ete., R. Co., 122 N. 
Cc. 905, 29 SE 941 (stated infra this 
note [g] (3). : ; 

Oh.—Baltimore, ete., R. Co. v. Cox, 
eae St. 276, 64 NE 119, 90 AmSR 
583. 

Pa.—Flower v. Pennsylvania R. Co., 
69 Pa. 210, 8 AmR 251. 

Ss. C.—Burns v. Southern R. Co., 63 
S. C. 46, 40 SE 1018; Darwin v. Char- 
rote ete., R. Co., 28 S. C. 581, 55 AmR 
32. 


Tenn.—Sands v. Southern R. Co., 
108 Tenn. 1, 64 SW 478. 

Tex.—Texas, ete., R. Co. v. Black, 
87 Tex. 160, 27 SW 118. 

Va.—Steele v. Colonial Coal, 
Co., 115 Va. 385, 79 SE 346. 

Wis.—Spencer v. Chicago, etc, R. 
Co., 161 Wis. 474, 154 NW 979. 


etc., 


Can.—Nightingale v. Union Col- | 


liery Co., 9 B. C. 458. 


But see Mississippi Cent. R. Co. v. 
Pace, 109 Miss. 667, 68 S 926 (holding 
that the fact that plaintiff was a tres- 
passer or a licensee did not affect his 
right to recover under Code [1906] § 
4048, fixing liability for injuries sus- 
tained while a train is operated 
through a city at more than six miles 
per hour, if the excessive speed was 
the proximate cause of his injury). 


fa] Thus (1) there is no duty to 
stop to enable him to get off. Louis- 
ville, ete., R. Co. v. Thornton, 58 SW 
796, 22 KyL 778. (2) Where a per- 
son who is neither an employee nor a 
passenger goes upon the pilot of an 
engine, he has no right of action 
against the railroad for injuries re- 
ceived in a collision, even though the 
engineer knew that he was there and 
did not order him off. Darwin v. 
Charlotte, ete," Ri Co., 28)'S, ©: bed, 
55 AmR 382, 


[b] Apparent danger.—A corpora- 
tion operating a train to carry logs 
is not liable for the death of one ac- 
cepting an invitation of the crew to 
ride on the train, where the danger 


to prevent him from being injured.®* 


[§ 2178] c. Persons Riding by Invitation or Ac- 
quiescence of Employees**—(1) In General. 
son entering an engine or car upon the invitation, or 
with the acquiescence, of an employee who has no 
authority to give such permission is, at most, a mere 
licensee,®> and the company is therefore under no 
duty to protect him from injury,®® except that it 


A per- 


in so doing was apparent. Johnson v. 
Louisiana R., ete., Co., 129 La. 332, 56 
S 301, 36 LRANS 887. 


{c] Assumption of risk.—A li- 
censee on a freight train assumes the 
risk of such jerking and jarring as 
are incident to the operation of such 
trains. Steele v. Colonial Coal, etc., 
Co., 115 Va. 385, 79 SE 346. 


[ad] Riding by collusion.—Where 
a person by collusion with an em- 
ployee of a railroad, who has no right 
to determine Who may ride on a train 
nor to collect fares for so doing, ob- 
tains a passage in a coal car attached 
to a freight train by paying such em- 
ployee a nominal sum of, money, and 
on the approach of daylight the lat- 
ter gives to the former an order ac- 


‘companied by a threat of personal 


violence, to leave the train, the pur- 
pose in so doing being to prevent the 
detection of both in the wrong done 
to the company, and thereupon the 
trespasser jumps from the train while 
it is in motion and is injured, the com- 
pany is not liable, although the tres- 
passer be a minor, if he has sufficient 
knowledge and discretion to under- 
stand and participate in the fraud 
practised upon the company. Smith 
ERE SS Ri ete.) 'Co:, 113° Gar 9s 13s 


[e] Scope of employment.—(1) 
One riding by the invitation or per- 
mission of a brakeman is not entitled 
to recover where it does not appear 
that the brakeman was acting within 
the scope of his employment. String- 
er v. Missouri Pac. R. Co., 96 Mo. 299, 
9 SW 905; Cotter v. Frankford, etce., 
R. Co., 15 Phila. (Pa.) 255, 9 WklyN 
Cas 477. (2) An engineer ordinarily 
acts beyond the scope of his employ- 
ment in permitting a person to ride 
on the engine or train and the rail- 
road cannot be held liable therefor. 
Calegeo: ete.,, R.<Co. “y. Casey, oul: 


[f] A baggage-master has no au- 
thority to invite or permit persons to 
ride in a coach, and the company is 
not liable for injuries which such per- 
sons may receive, unless for negli- 
gence or tortious acts on the part of 
the. company. Reary v. Louisville, 
ete., R. Co., 40 La. Ann. 32, 3 S 390; 
8 AmSR 497. 


[g] Gross negligence.—(1) The 
grossest carelessness in the operation 
of a train or car has been held not to 
give such persons any claim against 
the company for injuries suffered 
therefrom. _ Barkley v. Chicago, etc., 
R. Co., 37 Ill. A. 293; Dougherty v. 
Chicago, ete., R. Co., 187 Iowa 257, 114 
NW 902, 14 LRANS 590. (2) Since 
the only duty a railroad owes to one 
riding on a freight train without 
right, but by the mere sufferance of 
the servants in charge of the train, is 
not to injure him after knowledge of 
his danger, the company is not liable 
for his death in a collision, even 
though it resulted from the company’s 
gross negligence. Dalton v. Louis- 
ville, etc., R. Co.,.56 SW 657, 22 Kyl: 
97. (3) On the other hand it has been 
held that the fact that a person riding 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


j fi: | 


‘§ 2178] 


shall not wantonly or willfully injure him,®? and that 
it shall exercise ordinary care to protect him after 
discovering him in a dangerous position.*® 
where a person rides on a freight or work train upon 
the invitation or license of the conductor or other 
-employee, he is charged with the knowledge that 
such train is not intended or adapted for the use of 
passengers,°® and cannot suppose that such employee 
had authority to extend to him such invitation,*® and 
therefore he cannot recover for injuries received,7! 
even though there is a custom of permitting persons 


on a hand car of defendant railway 
company is a mere licensee does not 
excuse its gross negligence by which 
he was injured. Willis v. Atlantic, 
etc., R. Co., 122 N. C. 905, 29 SE 941. 


{h] Volunteer attempting to board 
a freight train assumes the risk of his 
position. St. Louis, ete., R. Co. v. 
Jones, 96 Ark. 558, 1832 SW 636, 37 
LRANS 418. 


67. ‘U. S.—Clark vy. Colorado, etc., 
R. Co., 165 Fed. 408, 91 CCA 358, 19 
LRANS 988. 


Ga.—Ocilla Southern R. Co. v. Fari- 
cloth, 27 Ga. A. 728, 110 SE 46. 


Ky.—Derrickson Vv. Swann-Day 
Lumber Co., 115 SW 191. ‘ 


Miss.—Thacker y. Illinois Cent. R. 
Co., 55 S 595; White v. Illinois Cent. 
R. Co., 97 Miss. 91, 52 S 449, 99 Miss. 
651, 55-9593, 594 [eit Cyc}. 


Mo.—Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852. 


N. C.—vVassor y. Atlantic Coast 
Line R. Co., 142 N. C. 68, 54 SE 849, 7 
LRANS 950, 9 AnnCas 535; Willis v. 
Atlantic, ete. R. Co., 122 N. C. 905, 
29 SE 941. 


S. C.—Burns y. Southern R. Co., 63 
S. C. 46, 40 SE 1018. 


[a] hus, where plaintiff, when 
injured by the explosion of an engine, 
was riding on a freight train by per- 
mission of the conductor, and there 
was no evidence of wanton or willful 
injury, plaintiff could not recover. 
Vassor v. Atlantic Coast Line R. Co., 
142 N. C. 68, 54 SE 849, 7 LRANS 950. 


Willful or wanton injury generally 
see infra §§ 2180-2182. 


68. St. Louis Southwestern R. Co. 
v. McLaughlin, 129 Ark. 377, 196 SW 


460; Cleveland v. Pine Bluff, etc., R. 
Cos, 107 Ark’ 937 1540S Ww. 191, — 44 
LRANS 687; Dodge v. Chicago Great 


Western R. Co., 164 Iowa 627, 146 NW 
14; D. BE. Hewitt Lumber Co. v. Mills, 
193 Ky. 443, 286 SW 949; Derrickson 
v. Swann-Day Lumber Co., (Ky.) 115 
SW 191; Skirvin v. Louisville, etc., R. 
Co., 100 SW 308, 30 KyL 1208; Dalton 
v. Louisville, ete., R. Co., 56 SW 657, 
Hall v. Missouri Pac. R. 


A. 639, 150 SW 717. 


[a] Rule applied.—(1) A com- 
pany’s knowledge of the presence of 
persons upon its cars by permission 
requires it to see that such permission 
is not used to entice them into danger 
not fairly incident to the work. Dia- 
mond v. Missouri Pac. R. Co., (Mo.) 
181 SW 12. (2) But as to a licensee 
riding on a box car in its switching 
train, it is not held to the exercise 
of the highest degree of care, and is 
not liable merely because of a defect 
which might have caused such li- 
censee to fall from the car and be run 
over. Diamond v. Missouri Pac. R. 
Co., supra. 

[b] Wolunteer is within the rule. 
Clarke v. Louisville, ete., R. Co., 111 
Sw 344, 33 KyL 797. 

After peril discovered generally see 
supra § 2155 et sea. 
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Thus, 


69. 
Ind. 631, 72 NE 875; Powers v. Bos- 
ton, etc., R. Co., 153 Mass:-188, 26 NE 
446; Texas, ete., R. Co. v. Black, 87 
Tex. 160, 27 SW 118; Spencer v. Chi- 
cago, etc., R. Co., 161 Wis. 474, 154 
NW 979. 


70. Pennsylvania Co, v. Coyer, 163 
Ind. 631, 72 NE 875; Powers v. Bos- 
ton, ete, R. Co., 153 Mass. 188, 26 
NE 446; O’Donnell v. Kansas City, 
etc., R. Co., 197 Mo: 110, 95 SW 196, 
114 AmSR 7538; Spencer v. Chicago, 
a R. Co., 161 Wis. 474, 154 NW 


71. Ga.—Ocilla Southern R, Co. v. 
Faricloth, 27 Ga. A. 728, 110 SE 46. 


Ind.—Pennsylvania Co. v. Coyer, 
163 Ind. 631, 72 NE 875. 
~ Mass.—Powers v. Boston, etc., R. 


Co., 153 Mass. 188, 26 NE 446 (in ca- 
boose); Files v. Boston, ete., R. Co., 
ee Mass. 204, 21 NE 311, 14 AmSR 
411. 

Mo.—O’Donnell v. Kansas City, etc., 
R. Co., 197 Mo. 110; 95 SW-196, 114 


AmSR 753. 


N. Y.—Eaton v. Delaware, etc., R. 
Co., 57 N. Y. 382, 15 AmR 513. i 


Tex.—Texas, etc., R. Co. v. Black, 
87 Tex, 160, 27 SW 118. 

Wis.—Spencer v. Chicago, etc., R. 
Co., 161 Wis. 474, 154 NW 979. 


Ont.—Sheerman vy. Toronto, ete., R. 
Co:, 3450-6: Qs Be 4512 


72. Barkley v. Chicago, etc., R. Co., 
87 Ill. A. 293; Powers v. Boston, etc., 
R. Co., 153 Mass. 188, 26 NE 446; 
Files v. Boston, ete., R. Co., 149 Mass. 
204, 21 NE 311, 14 AmSR 411; Sands 
v. Southern R. Co., 108 Tenn. 1, 64 SW 
478; 
Tex. 228, 13 SW 982. 

{a] Hand car is within rule.— 
Gulf, ete., R. Co. v. Dawkins, 77 Tex. 
228, 138 SW 982. 

73. Pennsylvania Co. v. Coyer, 163 
Ind. 631, 72 NE 875; Wolford v. Ma- 
jestic Collieries Co., 192 Ky. 640, 234 
SW 204; Powers v. Boston, ete., R. 
Co., 153 Mass. 188, 26 NE 446; Sands 
v. Southern R. Co., 108 Tenn. 1, 64 SW 
478. 


74. Ga.—Haley v. Emerson Lum- 
ber Co., 12 Ga. A. 250, 77 SE 100. 

Tll.— Barkley v. Chicago, etc., R. Co., 
37 Ill. A. 293. 


Ind.—Pennsylvania Co. v. Coyer, 
163 Ind. 631, 72 NE 875. 
Mass.—Powers v. Boston, ete. R. 


Co., 153 Mass. 188, 26 NE 446. 

Oh.—Baltimore, etc., R. Co. v. Cox, 
66 Oh. St. 276, 64 NE 119, 90 AmSR 
583. 

Tenn.—Sands v. Southern R. Co., 
108 Tenn. 1, 64 SW 478. 

Tex.—Chicago, etc., R. Co. v. Mar- 
tin, 35 Tex. Civ. A. 186, 79 SW 1101. 

Va.—Virginia Midland R. Co. v. 
Roach, 83 Va. 375, 5 SE 175. 

[a] Notice of rule.—(1) Where an 
employee of a construction company 
received notice from a railroad com- 
pany of a rule prohibiting the em- 
ployees of such construction company 
from riding on a work train, the 
habitual disregard of.such rule by 
such employees and the trainmen in 


Gulf, ete., R. Co. v. Dawkins, 77, 
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to board or ride on such trains,7? unless the officials 
of the road know of such custom and acquiesce there- 
in;7* and the doctrine is especially applicable where 
there is a rule of the company‘ or a statute?® in- 
consistent with such permission or custom. On the 
other hand, where one is riding on such train or car 
upon the invitation or with permission of an agent 
having authority to invite or give him permission 
to ride thereon, he is entitled to the exercise of ordi- 
nary care for his protection, and the company is 
liable for its negligence in causing injuries to him.7¢ 


Pennsylvania Co. v. Coyer, 163] charge of the work train will not 


render the railway company liable un- 
less it had knowledge of such disre- 
gard and acquiesced therein. Pennsyl- 
vania Co. v. Coyer, 163 Ind. 631, 72 
NE 875. (2) A former fireman who 
accepts an invitation from the en- 
gineer to ride on the engine with him 
is charged with notice of a rule of the 
company prohibiting anyone but the 
engineer and certain employees from 
riding on the engine, and he is a mere 
trespasser and can derive no authority 
from the engineer or conductor for his 
act... Virginia: ) Midland, ‘VR. }Conmiv. 
Roach, 83 Va. 375, 5 SH 175. 


75. Illinois Cent. R. Co. vy. Messina, 
240 U. S. 395, 36 SCt 368, 60 L. ed. 
709; Hinnant v. Southern R. Co., 113 
S. C. 19, 100 SE 709; Spencer v. Chi-, 
cago, etc., R. Co., 161 Wis. 474, 154 
NW 979. But see Southern Pac. Co. 
v. Schuyler, 227 U. S. 601, 38 SCt 277, 
57 L..ed. 662, 43 LRANS 901; Fraser 
v. Great Northern R. Co., 166 Minn. 
308, 207 NW 644 (both holding that 
anti-pass statutes do not preclude re- 
covery). 


76. U. S.—Whitehouse y. Grand 
Trunk :R. Co, 29 °F: Cas; No: 173565; 
2 Hask. 189. 


Ala.—Alabama Great Southern R. 
Co. v. Yarbrough, 83.Ala. 238, 3 S 447, 
3 AmSR 715. 

Ill.— Chicago, ete., 
Knight, 16 Ill. A. 596. 


R. Co. v. Me- 


Ind.—Pennsylvania Co. v. Coyer, 
163.Ind. 631, 72 NE 875. 
Mass.—Flynn v. Boston, etc., R. 


Co., 204 Mass, 141, 90 NE 521. 


Minn.—Gradin v. St. Paul, ete., R. 
Co., 30 Minn. 217, 14 NW 881. 


Mont.—Glover v. Chicago, ete. R. 
Co., 54 Mont. 446, 171 P 278. 


. Pa.—Creed v. Pennsylvania R. Co., 
86 Pa. 139, 27 AmR 693. 


Tex.—TDexas, ete: (Rh. (Co. v. Black 
87 Tex. 160, 27 SW 118; Gulf, etc., R. 
Co. v. Walters, 49 Tex. Civ. A. 71,.107 
SW 369; Mexican Nat. R. Co. v. Crum, 
6 Tex. Civ. A. 702, 25 SW 1126; Camp- 
bell v. Harris, 4 Tex. Civ. A. 636, 23 
SW 35. 


Ont.—Barnett v. Grand Trunk R. 
Conwn22, Ont bin’ $4) 52 -OncwiNind 02neiy 
OntWR 67 [dism app 20 Ont. L. 390, 1 
OntWN 491, 15 OntWR 401]; Torpy v. 
Grand Trunk R. Co., 20 U. C. Q. B. 446. 


Sask.—Gordon y. Canadian North- 
ern R. Co., 5 Sask. L. 169, 2 DomLR 
183, 20 WestLR 705, 2 WestWkly 114. 


See McDonald v. St.-Louis, ete., R. 
Co., 165 Mo. A. 75, 146 SW 83 (where 
plaintiff was riding on defendant’s 
freight train with the consent of its 
conductor, defendant was bound only 
to exercise ordinary care for his 
safety). 


[a] Rule applied: (1) To hand 
cars. Chicago,” ete, RR. (Cot “vi iMe= 
Knight, 16 Ill. A. 596; Prince v. Inter- 
national, etc., R. Co., 64 Tex. 144. - (2) 
To gasoline speeders. Marinos v. Chi- 
cago, ete., R. Co., 142 Minn. 469, 172 
NW ‘706; Glover v. Chicago, ete., R. 
Co., 54 Mont. 446, 171 P 278. (8) 
Thus, where an employee engaged to 
operate a gasoline motor car request- 
ed a blacksmith who had repaired the 
car, the motor of which was owned by 


} 


632 [52 C.J] 


An invitation to a person to jump on and off moving 
ears will not be inferred from the fact that he and 
others had previously done so without remonstrance 


from the company’s employees.*? 
As to other companies. 


pany.*§ 


[§ 2179] (2) Children. In accordance with gener- 
al rules above stated,’® a company owes no duty to 
a child which goes upon an engine or car upon the 
invitation or with the permission of an employee hav- 
ing no authority to grant such right,®° if the child 


is able to appreciate its danger,*+ 


the employee, to ride on the car to 
detect any defect, under the circum- 
stances, the employee was acting 
within the scope of his apparent au- 
thority. Hines v. Parsons, (Tex. Civ. 
A.) 221 SW 1027. (4) Where one em- 
ployed by contractors in getting out 
gravel for a railroad rides to and from 
his work on a train which hauls the 
gravel with permission of the agents 
of the railroad, they owe him only the 
duty of exercising ordinary care not 
to injure him. Lovett v. Gulf, etc., 
R. Co., 97 Tex. 436, 79 SW 514 [aff 
(Civ. A.) 74 SW 570]. 


[b] Rule forbidding persons with- 
out permission of engineer to ride 
upon the engine authorizes such en- 
gineer to permit a person to ride upon 
the engine. Whitehouse v. Grand 
Trunk R. Co., 29 F. Cas. No. 17,565, 2 
Hask. 189. 


Invitee generally see supra § 2124. 


77. Wilson v. Atchison, etc., R. Co., 
66 Kan. 183, 71 P 282. 


78. Grimshaw v. Lake Shore, etce., 
Coe 205 2N. WY. 3:'71,)°98 “NE 762,740 
LRANS 563, AnnCas1913E 571: 


[a] Thus, where plaintiff was a li- 
censee riding with the consent of the 
engineer, who had no authority to 
give such consent, upon an engine of 
the Wabash Co., and was injured 
when a train of the Lake Shore Co. 
negligently collided with such engine 
at a railroad crossing, the latter com- 
pany is liable in damages. Grimshaw 
v. Lake Shore, etc., Co., 205 N. Y. 371, 
98 NE 762, 40 LRANS 562, AnnCas 
1913BH 571. 


[b] Statutory penal provision 
against riding on an engine or freight 
or wood car without authority or per- 
mission of proper officers does not ex- 
tend to include one on an engine by 
permission of the engineer in charge. 
Grimshaw v. Lake Shore, etc., Co., 205 
N. Y. 371, 98 NE 762, 40 LRANS’ 563, 
AnnCas1913E bias 

79. See supra § 2178. 

80. U. S.—Duree v. Wabash R. Co., 
241 Fed. 454, 154 CCA 286. 

Ark ——St, louis, “ete: R. Co... "vy, 
Robinson, 95 Ark. 39, 128 SW 60; 
Houston, ete., R. Co. v. Bolling, 59 
Ark. 395, 27 SW 492, 483 AmSR 38, 27 
LRA 190. 

Iowa.—Dougherty v. Chicago, etc., 
R. Co., 1387 Iowa 257, 114 NW 902, 126 
AmSR 282, 14 LRANS 590. 


Ky.—Ayers v. Ward, 202 Ky. 837, 
261 SW 612. 

La.—Leverett v. White Sulphur 
Lumber Co., 142 La. 884, 77 S 779. 

Mo.—Chrisco v. St. Louis, eres 1ed5 
Co., 163 Mo. A. 540, 146 SW 118 

Oh.—Lake> Shore, etc. R. aA Vv. 
Duer,*21 Oh.Cir Ct. 612,11 Oh. ‘Cir. 
Dec. 761. 


Pa.—Duff v. Allegheny Valley R. 
Co., 91 Pa. 458, 36 AmR 675; Flower 


One company is bound to 
exercise ordinary care not to injure any person not 
a wrongdoer riding upon the engine of another com- 
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[$§ 2178-2179 


company shall not willfully or wantonly injure it,8? ; 
and that it shall exercise reasonable care to protect 
such child after discovering it in a dangerous posi- 


tion,*® the turntable doctrine*®* being held not appui- 


eable.8> 


On the other hand, where the permission 
or custom of allowing children to ride on a train or 
car is known and acquiesced in by the officials of the 


road, and the employee has apparent authority to 


except that the | or constructive 


v. Pennsylvania R. Co., 69°Pa: 210, 


8 AmR 251. 


Tex.—Texas, ete., R. Co. v. Black, 
87 Tex. 160, 27 SW 118; Gulf, ‘etec:., R. 
Co: ve Dawkins, wird Tex, 228, 13 SW 
982; Mexican Nat. R. Co. v. ‘Crum, 6 
Tex. Civ. A. 702, 25 SW 1126. 


[a] Rule applied.—(1) Where his 
parents committed an eleven-year-old 
child to the care of his grandfather, 
who, with the bare acquiescence of 
the engineer and the latter’s warning 
of danger, took him upon a logging 
train in known violation of a rule of 
the company, it was not liable for the 
death of the child resulting from an 
accident to the train. Leverett v. 
White Sulphur Lumber Co., 142 La. 
884, 77 S 779.° (2) A boy permitted 
by a conductor to ride on the train to 
sell newspapers in violation of the 
regulations of the company is a mere 
trespasser and the company is not 
liable for his death in an_ accident. 
Duff v. Allegheny Valley R. Co., 91 
Pa. 458, 36 AmR 675. 


[b] Riding on hand car.—(1) A 
child of tender years cannot recover 
for injuries received by him while rid- 
ing on a hand car, if the company’s 
rules forbid such employees to take 
anyone on the car except an employee 
and there is no custom to permit per- 
sons to ride on the hand car shown to 
have been known to, or acquiesced in 
by, the officials of the company. St. 
Louis, ete, R. Co. v. Robinson, 95 
Ark, 39, 128 SW_.60; Houston, etc., R. 
Co. v. Bolling, 59 Ark. 395, 27 SW 492, 
43 AmSR 38, 27 LRA 190; Dougherty 
v. Chicago, ete., R. Co., 137 Iowa 257, 
114 NW 902,126 AmSR 282, 14 LRANS 
590; Lake Shore, etc. aR. Co. v. Duer, 
21) Oh Cir GCs 26 ben) LL Ohi Cir. Dec. 
761;-~Gulf, ete, R. Co. v. Dawkins, 77 
Tex. 228, 13 SW 982. (2) This rule 
obtains no matter how gross the negli- 
gence of such employees after they 
themselves placed him in the danger- 
ous Deaton Dougherty v. Chicago, 
etc., R. Co., supra. 


81. Missouri, OtCs,, Wee, CO: Vv. 
Rodgers, 89 Tex. 675, 36 SW 244; Mis- 
souri, etc., R. ‘Co, ve tonanily, 16 Tex. 
Civ. A. 625, 41 SW 875. 


Contributory negligence of children 
on trains see infra § 2233. 


82. Duree v. Wabash R. Co., 241 
Fed. 454, 154 CCA 286; Lake Shore, 
etc., R. Co. Vv. Duer, .21/Oh. Cir, Ct. 512; 
11 Oh. Cir. Deé. 761; Mexican Nat. R. 
Eee Crum, 6 Tex. Civ. A. 702, 25 SW 


Willful oF rentee injury generally 
see infra § 2180. 


83. Lovejoy v. Denver, etc., R. Co., 
59 Colo. 222, 146 P 263, LRAI915E 
888, AnnCasi916E 1075; Lawhorn vy. 
Denver, etc., R. Co., 42 ‘Utah 244, 130 
P 470. ‘ 

[a] Thus, where an engineer act- 
ing without the scope of his authority 
has placed a child upon an engine, it 
is his duty before placing the engine 


grant such permission, it is the-duty of the railroad 
to use due care for the protection of one upon its 
train or car upon such an invitation or permission.®® 
A mere custom is not sufficient to constitute a license 
in the absence of a showing that officials had actual 


notice thereof,** but presumptive 


in motion to put the child safely off, 
and for his failure to do so the com- 
pany is liable if injuries result there- 
from. Lovejoy v. Denver, etc., R. Co.., 

59 Colo. 222, 146 P 263, LRA1915H 888, 
AnnCas1916E 1075. 


After aren discovered generally see 
supra § 216 


84. See dose §§ 155- 189. 


85. Lovejoy v. Denver, etc., R. Co., 
59 Colo. 222, 146 P 263, LRA19155 888, 
AnnCasl1916B 1075s Dougherty v. Chi- 
cago, ete... Re-Co ost jtowa 25a, te 
ie 902, 126 AmSR 282, 14 LRANS 


[a] Reason fof rule.—The injury 
is due not to the dangerous character 
of the car, but to the negligence of 
those in charge thereof, outside their 
employment. Dougherty v. Chicago, 
ete., R. Co., 1387 Iowa 257, 114 NW 902, 
126 AmSR "982, 14 LRANS 590. 


[b] MIlustrations.—The doctrine 
that an owner of an attractive ma- 
chine must use due care to prevent 
injury to children does not apply (1) 
where a railroad engineer placed a 
boy upon his engine (Lovejoy v.-Den- 
ver, . ete:, -“R.> Co., .59! Colo. 2222146 P 
263, LRA1915E 888, AnnCas1916E 
1075), (2) nor where sectionmen per- 
mitted a child to ride on a hand car 
from which he fell (Dougherty v. Chi- 
ecago,..etc.,.. Rs Co. 137 Towa 2% ta 
Ses 902, 126 AmSR 282, 14 LRANS 


86. Ark.—Houston, ete., R. Co. v.. 
Bolling, 59 Ark. 395, 27 Sw 492, 43 
AmSR 38, 27 LRA 190. 


Ga.—Ashworth v. Southern 
116 Ga. 635, 43 SE 36, 59 eae Ee. 


Ky.—Louisville, ete, R. Co. 
Steele, 179 Ky. 605, 201 SW 43, LRA 
1918D 317. 


Oh.—Lake Shore, ete., R. Co. 
Duer, 21 Oh. Cir. Ct. 512, At Oh; Cir, 
Dec. 761. 


Tenn.—Burke v. Ellis, 
702, 58 SW 855. 


Tex.—Texas, etc., R. 
87 Tex. 160, 27 SW 118: 


Utah.—Lawhorn v. Denver, etc., R.. 
Co., 42 Utah 244, 130 P 470. 


[al Negligence per se.—To permit. 
a child of tender years to ride on an 
open car loaded with loose dirt, which 
slips and throws him off, injuring him, 
is neeligence per se, for which the 
railroad is liable. Burke v. Ellis, 105 
Tenn. 702, 58 SW 855. 


ween child generally see supra §- 


Co; 


105 Tenn. 
Co. v. Black,. 


87. Lake Shore, etc., R. Co. v. Duer, 
an On, 'Cizrs Ct, 512, 11 Oh. Cir. Dec. 
[a] Thus the fact that boys of 


mature age have been accustomed to 
ride on a hand car for their own 
pleasure by- the consent and invita- 
tion of the section foreman, although. 
continuing at irregular periods for 
over a year, is not sufficient to con-- 


For later cases, developments and changes in the law see cumulative Annotations, same.-title, page and note number, 


§§ 2179-2180] 


knowledge will be imputed to the company where the 
custom “is general, notorious, and long continued.’® 
Where the child is not of sufficient age or intelligence 
to appreciate the danger of boarding and riding on a 
ear, and the act is soak as might be done by a child 
of his age and intelligence, and the railroad em- 
ployees invited or permitted him to ride there, the 
company will be liable, although it had forbidden 
the employees to permit anyone to ride on the ear.®® 

[§ 2180] C. Willful or Wanton Acts in General*®° 
—1l. General Rules of Liability. A railroad company 
is liable for injuries caused to a licensee, trespasser, 
or other person on or near its tracks, by willful, wan- 
ton, or reckless acts on the part of its servants in the 
course of their employment,®! although the particu- 
lar acts causing the injury are done in an improper 
manner or in a mode not contemplated by the rail- 
Thus a railroad company is liable 


road company.°? 


stitute a license on the part of the 
company so to use the car where the 
rule of the company prohibits such 
use to the knowledge of the foreman, 
in the absence of a showing that some 
one of the managing officers of the 
company had actual or constructive 
knowledge of such permission and use. 
Lake Shore, etc., R. Co. v. Duer, 21 
On. Cir sCtspl2, 1) Oh. en. Dee, 161. 


88. Lawhorn v. Denver, ete, R. 
Co., 42 Utah 244, 130 P 470. 


s9. Harris v. Southern R. Co., 76 
SW 151, 25 KyL 559; Ashby v. Nor- 
folk Southern R. Co., 172 N.C. 98, 89 
SE 1059, 1060, LRA1917F 116 [cit 
Cyc]; Missouri, etc., R. Co. v. Rod- 
gers, 89 Tex. 675, 36 SW 243; Mis- 
souri, etc., R. Co. v. Rodgers, (Tex. 
Civ..A.) 39 SW 383. See Gulf, etc., 
R. Co. v. Dickey, 108 Tex. 126, 187 
SW 184 [rev (Civ.:A.) 171 SW 1097] 
(an engine hostler, who permitted an 
eight-year-old boy to get upon the 
engine while he was in charge, was 
under obligation to use care of an 
ordinarily prudent person, under like 


circumstances, to prevent injury to 
the boy). 
[a] Rule applied.—Where a thir- 


teen-year-old boy was invited by the 
company’s engineer or fireman to go 
upon the tender and shovel coal for 
them, and they started the train and 
directed the boy to get off while it 
was in motion, which he did to his 
injury, the company is liable unless 
the danger was so imminent and ob- 
vious that an ordinarily prudent per- 
son of the boy’s age and discretion 
would not have incurred the risk. 
Harris v. Southern R. Co., 76 SW 151, 
25 KyL 559. 


90. Willful or wanton acts as to: 


Injuries to: 

Animals see supra §§ 1557, 1569. 
Persons at crossings see supra §§ 
1846, 1847. 

Inviting or permitting persons to ride 
on trains or cars see supra §§ 2178, 
2179, 2181. 

Lights see supra § 2133. 

Rate of speed see supra § 2154. 

Removal of Ng ick from trains or 
cars see infra § 2186. 

Signals and lookouts see supra § 2151. 
Willful or wanton negligence gen- 

erally see Negligence §§ 37-49. 


91. Ala.—Grauer v. Alabama Great 
Southern R. Co., 209 Ala. 568, 96 S 
915; Mobile, etc., R. Co. v. Smith, 146 
Ala. 312, 40. S 763; Alabama Great 
Southern R. Co. v. Guest, 136 Ala. 
348, 34 S 968, 114 Ala. 373, 39 S 654; 
Alabama Great Southern R. Co. v. 
Burgess, 114 Ala. 587, 22 S 169; Cen- 


Trak CLC. COn Ve Vaughan, 93 Ala. 
209,9S 468, 30 AmSR 50. 
Ark.—St. Louis, ete. R. Co. v. 
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Pry aed: 87. Ark. 540; 113 SW 

Colo.—Denver, etc., R. Co. v. Buf- 

fehr, 30 Colo. 27, 69 P-582. 
Ill.—TIllinois Cent. R. Co. Leiner, 


202 Ill. 624, 67 NE 398, 95 AmSR 266 
[aff 103 Til. A. 438]; Chicago Ter- 
minal Transfer R. Co. v. Gruss, 200 
Tll. 195, 65 NE 6938 [aff 102 Ill. A. 439]; 
Chicago Terminal Transfer R. Co. v. 
Kotoski, 199 Ill. 383, 65 NE 350 [aff 
101 Til. A. 300]; Lake Shore, etc., R. 
Co. v. Bodemer, 139 Ill. 596, 29 NE 
692, 32 AmSR 218 [aff 33 Tl. A. 479]; 
O’Conner v. Illinois Cent. R. Co., 77 
GD, GA 224 etl linois = Cent... Ria COsmeve 
Beard, 49 Ill. A. 232. 


Ind.—Brooks v. Pittsburgh, etc., R. 


Co., 158 Ind. 62, 62 NE 694; Indian- 
apolis, ete., R. Co. v. McClaren, 62 
Ind. 566. 


Kan.—Garcia v. Atchison, etc., R. 
Co., 100 Kan. 259, 164 P 272. 


Ky.—Louisville, etc. R. Co. v. 
Petrey, 167 Ky. 223, 180 SW 370. 


Miss.—Barmore vy. Vicksburg, etc., 
R. Co., 85 Miss. 426, 38 S 210, 70 LRA 
627; Stevens v. Yazoo, etc., R. Co., 
81 Miss, 195, 32 S 311. 


N. Y.—Greene v. New York, etc., R. 
ee 102 App. Div. 322, 92 NYS 424, 


C.—Tyler v. Atlantic Coast Line 
R. “Co, 104 S. C. 107, 88 SE 541. 


Tex.—Texas, etc., R. Co. v. Black, 
87 Tex. 160, 27 SW 118; Texas, etc., 
wiih v. Woodall, 2 Tex. A. Civ. Cas. 


92. St. Louis, etc., R. Co. v. Rob- 
ertson, 103 Ark. 361, 146 SW 482; 
Pollard v. Maine Cent. R. Co., 87 Me. 
51, 32 A 7385; Dudley v. Atlantic 
vee Line R. Co., 110 S. C. 73, 96 SH 

78. 


93. Louisville, ete:, R. Co. v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483; Terre Haute, etc., R. Co. 
v. Graham, 46 Ind. 239. And see cases 
supra note 91, 


[a] Railroad agents and servants 
while engaged in running a train of 
cars (1) are in the line of their duties, 
and the company is liable for their 
acts willfully done while so engaged, 
resulting in injury to a person on or 
near the track. Terre Haute, etc., R. 
Co. v. Graham, 46 Ind. 239. (2) If the 
engineer, conductor, or other agents 
in charge of a train are informed of 
the custom of the public to use a cer- 
tain part of the roadbed, and, with 
such knowledge, they wantonly or 
willfully injure a person, the railroad 
company will be liable notwithstand- 
ing the person injured is at the time 
a trespasser on the tracks. Birming- 
ham Southern R. Co. v. Fox, 167 Ala. 
281, 52 S 889. 


*By HENRY H. SKYLES, (§§ 2180-2189). 
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for injuries caused by the willful and wanton act of 
its servant in charge of its train,®? even though its 
other servants are not guilty of negligence.°®* 
also liable for an assault and battery committed by 
its servants in the course of their employment, to 
advance the railroad’s interests, although such action 
is not authorized or ratified.®® 
ever, is not lable if such willful or wanton acts are 
without the scope of the servant’s employment.°°® 


Contributory negligence no defense. 
settled rule that notwithstanding a trespasser or oth- 
er person injured upon or near railroad tracks is 
guilty of contributory negligence,®? such negligence 
cannot be relied on as a defense by the railroad com- 
pany in any case where the action of the company is 
wanton, willful, or reckless and the injury complained 
of ensues as a result;®® nor in such a ease is the plea 


It is 


The company, how- 


It is a well 


94. Louisville, etc., R. Co. v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483. 


95. St. Louis, ete, R. Co. v. Rob- 
ertson, 103 Ark. 361, 146 SW 482; St. 
Louis, etc., R. Co. v. Pell, 89 Ark. 87, 
115 Sw 957; Georgia Southern, etc., 
RACo#ve Thomas, 18 Ga. A. 511, 90 SE 


80; Marcus v. Missouri, etc., R. Co., 
139 Mo. A. 217, 122 sw 1148; Ham- 
mond v. Grand Trunk R. Co., 9 Ont. 


L. 64, 4 OntWR 530. 


[a]. Illustration.—Where a brake- 
man discovers a trespasser on a rapid- 
ly moving freight train, assaults him 
by shooting him with a pistol, and 
forces him to jump while the train is 
in motion, the company is liable for 
injuries resulting. Georgia Southern, 
etc., R. Co. v. Thomas, 18 Ga. A. 511, 90 
SE 80. 

Assault in ejecting trespasser see 
infra § 2185. 

Liability of master for assault by 
servant generally see Master and 
Servant §§ 1506-1510. 


96. Ark.—St. Louis, etc., R. Co. 


‘Lavendusky, 87 Ark. 540, 113 SW 304, 


Ky.—Chesapeake, etc. R. Co. v. 
Fora, 158 Ky. 800, 166 SW 605. 


Miss.—Mississippi Cent. R. Co. v. 
McWilliams, 112 Miss. 238, 72 S 925, 
LRA1917B 915. 


re ee te v. Atlantic Coast 
Line R Co., 110 S. C. 73, 96 SE 478 


Tex.—Texas, ete., R. Co. v. Black, 
87 Tex. 160, 27 SW 118 (assault by 
brakeman not in discharge of duty). 


[a] Railroad company is not lia- 
ble: (1) To one on the right of way 
struck by wood which a fireman 
threw from the tender opposite his 
home, contrary to the rules of the 
company. Mississippi Cent. R. Co. v. 
MeWilliams, 112 Miss. 238, 72 S 925, 
LRA1917B 915. (2) For injury to a 
pedestrian walking through its yards, 
caused by a yardmaster throwing coal 
from a freight car in violation of 
company rules. St. Louis, ete., R. Co. 
v. Lavendusky, 87 Ark. 540, 113 SW 
204. (3) For the act of trainmen in 
maliciously throwing scalding water 
upon a person from the engine while 
he was walking along -the right of 
way. Chesapeake, etc., R. Co. v. Ford, 
158 Ky. 800, 166 SW 605. 


a See infra §§ 2194-2237. 


U. S.—Perna v. agers R. Co.; 
250 ened. 728, 163 CCA 60. 


Ala.—Herring v. ne ete., R. 
Co., 203 Ala. 136, 82 S 166; Empire 
Coal Co. v. Martin, 190 Ala. 169, 67 S 
435; Nashville, etc., R. Co. v. Wallace, 
164 Ala. 209, 51 S 371; Southern R. 
Goiev., Hyde; 164 Ala. 1625052 5S 1368: 
Williams v. Georgia Cent. R. Co., 40 
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-of assumption of risk available as a defense.°® 
company is liable for injuries so caused notwithstand- 
ing a statutory provision that a person cannot re- 
cover, despite a railroad’s negligence, if, by the exer- 
cise of ordinary care, the consequences of the rail- 
road’s negligence could be avoided.* 

[§ 2181] 2. What Constitutes Willfulness, Wan- 
or Recklessness?—a. In General. 
constitutes willfulness, wantonness, or recklessness 
within the meaning of the above rules® is controlled 


tonness, 


S 143; Mizzell v. Southern R. Co., 132 
Ala. 504, 31 S 86; Haley v. Kansas 
@ity,.2ete;; WR. Co, (113) Ala: 640), 2084S 
357; Nave v. Alabama Great Southern 
R. Co., 96 Ala. 264, 11 S 391; Georgia 
Pac. R. Co. v. O’ Shields, 90 Ala. 29, 


Ark.—Adams v. St. Louis, ete. R. 
Co., 838 Ark. 300, 103 SW 725; Little 
Rock, ete., R. Co. v. Haynes, 47 Ark. 
497, 1 SW 774. 


Cal.—Trousclair v. Pacific Coast 
SS. Co., 80 Cal. 521, 22 P 258. 


Ga.—Rome R. Co. v. Barnett, 89 Ga. 
718, 15 SE 639; Western, etc., R. Co. 
v. Bloomingdale, 74 Ga. 604; Young 
v. South Georgia R. Co., 34 Ga. A. 537, 
130 SE 542; Central of Georgia R. Co. 
v. Thompson, 28 Ga. A. 388, 111 SE 88; 
Payne v. Hayes, 25 Ga. A. 730, 104 es 
917; Central of Georgia R. Co. 
Thompson, 25 Ga. A. 715, 104 SE B15; 
Tice v. Central of Georgia R, Co,, 25 
Ga. A. 346, 103 SE 262; Central of 
Georgia R. Co. v. Mullins, T Gas Aa 
381, 66 SE 1028; Central of Georgia 
RCo. v. Moore, 5 Ga. A. 562, 63 SH 


Ill.—Neice v. Chicago, etc., R. Co., 
254 Ill. 595, 98 NE 689, 41 LRANS 
162; Lake Shore, etc., R. Co. v. Bode- 
mer, 139 Ill. hae 29 NE 692, 32 AmSR 
218 [aff 33 Ill. 479]; Roden v. Chi- 
cago, ete., R. oe 133 Ill: 72, 24 NE 
425, 23 AmSR 585 [aff 30 Ill. A. 286]; 
Blanchard v. Lake Shore, 126 Ill. 416, 
18 NE 799, 9 AmSR 630; Austin v. Chi. 
eazo;- ete... R. Co: (91 BT. 3535.. Dlinois 
Cent. R. Co. v. Hutchinson, 47 Ill. 408; 
La Forest v. Chicago, etc., R. Co., 245 
Ill. A. 325; Fowler v. Chicago, etc., R. 
Co., 182 Ill. A. 123; Carroll v. Chicago, 
ete., R.: Co., 142 Ill, A. 195; ) Smith: v. 
Chicago, ete, R. Co., 99 Til. A, 296; 
Chicago, etc., R. Co. v. Johnson, 53 Tl. 
A. 478; Illinois Cent. R. Co. v. Beard, 
49 Ill. A. 232; Southeast, etc., R. Co. 
v. Stotlar, 43 Ill. A. 94; Chicago, etc., 
R. Co. v. McKenna, 14 Ill. A. 472; Il- 
eae Cent. R. Co. v. Brookshire, 3 Ill. 


. 


Ind.—Pennsylvania -Co. v. Meyers, 
136 Ind. 242, 36 NE 32; Pennsylvania 
Co. v. Sinclair, 62 Ind. 301, 30 AmR 
185; Jeffersonville, etce., Conan 
Goldsmith, 47 Ind. 43. 


Kan.—Coy v. Missouri Pac. R. Co., 
74 Kan. 853, 86 P 468. 


Ky.—Louisville, etc., R. Co. v. How- 
ard; 82 Ky. 212. 


La.—Schexnaydre v. Texas, etc., R. 
Co., 46 La. Ann. 248, 14 S 513, 49 Am 
SR 321. 

Mich.—Spaven v. Lake Shore, etc., 
Re Cos. 130) Mich: 579, 9005N-W 325% 
Bouwmeester v. Grand Rapids, etc., 
R. Co., 63 Mich. 557, 30 NW 337. 


Miss.—Vicksburg, etc., R. Co. v. 
Barmore, 87 Miss. 2738, 39 S 1018; 
Barmore v. Vicksburg, etc., R. Co., 85 
Miss. 426, 38 S 210, 70 LRA 627. 


Mo.—Zumault v. Kansas City Sub- 
urban Belt R. Co., 175 Mo. 288, 74 SW 
1015; Tanner v. Missouri Pac. R. Co., 
161 Mo. 497, 61 SW 826. 


Nebr.—Hooker vy. Wabash R. Co., 99 
Nebr, 13, 154 NW 855. 

N. Y.—Feldman v. New York Cent., 
ete., R.: Co., 142 App. Div. 339, 127 
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The 
in general.* 


by the rules governing willful or sveaitos negligence | 
In accordance with such rules, in order 
to constitute such willfulness, wantonness, or reck- 
lessness as will render the company liable therefor, 
it is not sufficient that the acts complained of consti- 


tute mere negligence,® or even gross negligence,® 


What 


statute.® 


NYS 390 \[aff 205 N. Y.. 553, 98 NE 
1102]; Greene v. New York, etc. R. 
Co., 102 App. Div. 322, 92 NYS 424. 


Oh.—Bellefontaine R. Co. v: Snyder, 
24 Oh. St. 670; Such v. Cleveland, etc., 
R- Go., -2°°Oh. Dees (Reprint) 362; 2 
WestLMonth 486. 


Pa.—Heil v. Glanding, 42 Pa. 493, 82 
AmD 537. 


- Porto Rico.—Peo. v. Ortiz, 17 Porto 
Rico 860. 


S. C.—Key v. Charleston, etc, R. 
Co., 144 S. od 164, 142 SE 336; Dimery 
Vv. Bennettsville, etc., R. Co: 92S. C. 
169, 75 SE 399. 


Téx.2 Houston, etc., R. Co. v. Symp- 
kins, 54 Tex. 615, 38 AmR 632; Mc- 
Donald v. International, etc., R. Co., 
(Civ. A.) 21 SW 774. 


Wash.—Hamlin vy. Columbia, 
R. Co., 37 Wash. 448, 79 P 991. 


W. Va.—Carrico v. West Virginia 
Cent., ete., R. Co., 35 W. Va. 389, 14 
SE 12; Spicer v. Chesapeake, etc., R. 
sae 34 W. Va. 514, 12 SE 553, 11 LRA 


[a] TIlustration.—Where the con- 
duct of a motorman in charge of an 
interurban car is willful and wanton, 
amounting to a reckless disregard of 
the rights of others, contributory neg- 
ligence of deceased, who, while stand- 
ing on his peddler’s wagon near the 
tracks, was struck and killed by a 
handhold on the car, will not defeat a 
recovery. Perna v. Rapid R. Co., 250 
Fed. 728, 163 CCA 60. 


[b] Contributory negligence, how- 
ever gross, will not defeat a recovery 
by a trespasser against a railroad 
company for willful or wanton negli- 


etc., 


gence. Georgia, R., etc., Co. v. Daw- 
son, 37 Ga. A. 542, 141 SE 575 ete 
v. South Georgia R. Co., 34 Ga. A. 53%, 


130 SE 542. 


[e] Gross negligence.—W here 
plaintiff, who was struck by a train, 
was guilty of contributory negli- 
gence, he cannot recover unless the 
railroad company was guilty of gross 
negligence, which is the intentional 
failure to perform a manifest duty. 
Putt v. Grand Rapids, etc., R. Co., 171 
Mich. 216,137 NW 132. : 


In negligence cases generally see 
Negligence §§ 533-535. 


99. Southern R. Co. v. Hyde, 164 
Ala. 162, 51 S 368. 


Assumption of risk sonore, see 
Assumption of Risk 5 C. J. 1 
Negligence §§ 503, 600. 


1. Central of Georgia R. Co. v. 
Bridwell, 34 Ga. A. 77, 128 SEH 238, 


2. Care required as to licensees 
and trespassers generally see supra 
§§ 2124-2127. 


3. See supra § 2180. 


4 See Negligence §§ 37-49; and 
cases infra this note and notes 5-11. 

[a] Mere omission (1) involving a 
reckless disregard of the safety of 
technical trespassers or licensees on 
a station platform may amount to 
wantonness in the railroad company 
in respect of a seriously dangerous 
artificial condition. Midland Valley 
R. Co. v. Littlejohn, 44 Okl. 8, 143 P 


; 


except in jurisdictions in which “gross negligence” 
is held to be synonymous wit 
or in which the company is held liable therefor by 
The railroad company is liable as for will- 


“willful negligence,”? 


1. (2) The gravity of the danger, the 
time of its existence, the cost or in- 
convenience of eliminating it, and the 
reasonableness of the inference that 
the railroad company should have 
known of the danger and eliminated 
it, may be considered in determining 
whether the company has wantonly 
disregarded the safety of trespassers 
and licensees at its station. Midland 
Valley R. Co. yv. Littlejohn, supra. 
(3) That a railroad company dug a 
hole on its premises close to a fre- 
quented path, leaving it open, is some 
evidence of wanton disregard of those 
using the path. Ruddell v. Seaboard 


a Line R.°Co:, 75. SuvCr 290; (65 (SE 
[b] As to infant.—In determining 


what is wanton conduct as to an in- 
fant trespasser of tender years, due 
consideration must be given to the 
well-known indiscretions and limited 
ability of young persons to take ade- 
quate means to avoid danger. 
Charleston, etc., R. Co. v. Johnson, 1 
Ga. A. 441, 57 SE 1064. 


5. Ind.—Parker v. Pennsylvania 
ene 134 Ind. 673, 34 NE 504, 23 LRA 


Iowa.—Dougherty v. Chicago, etc., 
R. Co., 137 Iowa 257, 114 NW 902, 126 
AmSR 282, 114 LRANS 590. 


Mich.—Redson v. Michigan Cent. R. 
Co., 120 Mich. 671, 79 NW 939. 


N. Y.—Marra v. New York Cent., 


ete. R. Co. 239 Apps Dive "707; 124 
ees 443. 


CG} . North Voice R. 
Can 149 N. C. 169, 62 SE 91 


And see generally Ral 9) § 37. 


[a] Leaving switch open.—That a 
Switchman leaves a cross-over switch 
open from five to fifteen minutes be- 
fore a resulting wreck does not show 
wanton negligence toward those on 
an engine which afterward stands 
near the switch, the act not negativ- 
ing mere forgetfulness or a careless 
mistake, without evil intent or pur- 
pose or_ consciousness of probable in- 
jury. Bailey v. North Carolina R. 
Co., 149 N. C. 169, 62 SE 912. 


6. Illinois Cent. R. Co. v. Beard, 
49 Ill. A. 282; Terre Haute, etc., R. 
ay We Graham, 95 Ind. 286, 48 AmR 

Gross negligence 
Negligence § 36. 


7. Finnegan v. Michigan Cent. R. 
Co., 127 Mich. 15, 86 NW 395. And 
see Negligence § 36. 


8. Devine v. New York, etc., R. Co., 
205 Mass. 416, 91 NE 522. 


[a] What constitutes.—(1) A sub- 
stantially and appreciably greater de- 
gree of negligence than failure to 
exercise ordinary care must be shown 
to prove the heedless and palpable 
disregard of the safety of others, 
characterizing that excess of ordina- 
ry negligence termed “gross” in a 
statute relating to liability for wrong- 
ful death caused by the gr OSS negli- 
gence of a railroad company’s agents 
or servants. Devine v. New York, 
ete., R. Co., 205 Mass. 416, 91 NE 522. 
(2) Gross negligence generally see 
Negligence § 36. 


generally see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(5§ 2180-2181 


§§ 2181-2182] 


fulness or wantonness only where the acts which 
caused the injury were done or omitted with a design 
or purpose on the part of the railroad’s servants to 
inflict injury,® or where their conduct, at the time of 
doing or omitting such acts, manifested a reckless 
disregard of the consequences with the consciousness, 
or under circumstances which indicated, that injury 
would naturally or probably result therefrom.?° 
an express intention to injure is not essential; it 
is sufficient if the employees whose acts or omis- 
sions inflict the injury exhibit such wantonness and 
recklessness as to probable consequences as imply a 
willingness to inflict injury, or an indifference as to 


whether injury is inflicted.11 


9. Alabama Great Southern R. Co. 
v. Burgess, 114 Ala. 587, 22 S 169, 116 
Ala. 509, 22 S 913; Parker v. Pennsyl- 
vania Co., 134 Ind. 673, 34 NE 504, 23 
LRA 552; Redson v. Michigan Cent. 
R. Co., 120 Mich. 671, 79 NW 989. And 
see Negligence § 44, 


10. Ala.—Mobile, ete., R. Co. v. 
Smith, 153 Ala. 127, 45 S 57, 127 Am 
SR 22; Peters v. Southern R. Co., 135 
Ala. 533, 33 S 332; Alabama Great 
Southern R. Co. v. Burgess, 114 Ala. 
bot; 22° 8° 169, 116 ‘Ala. 509, 22 S.913: 


Ill.—Tllinois Cent. R. Co. v. Hicher, 
202 Ill. 556, 67 NE 376 [rev 100 Ill. 
A. 599]; Lake Shore, etc., R. Co. v. 
Bodemer, 139 Ill. 596, 29 NE 692, 32 
AmSR 218 [aff 33 Ill. A. 479];: Cleve- 
jand, ete, R. Co. v. Ricker, 116 Ml. 
A. 428. 

Ind.—Parker v. Pennsylvania Co., 
134 Ind. 673, 34 NE 504, 28 LRA 552. 

Kan.—Garcia vy. Atchison, etc., R. 
Co., 100 Kan. 2569, 164 P 272. 

Ky.—Southern R. Co. vy. Caplinger, 
151 Ky. 749, 152 SW 947, 29 LRANS 
660. 

Mich.—Finnegan v. Michigan Cent. 
R. Co., 127 Mich. 15, 86 NW 395. 


Minn.—Johnson vy. Truesdale, 
Minn. 345, 48 NW 11386. 


Mo.—Zumault v. Kansas City Sub- 
urban Belt R. Co., 175 Mo. 288, 74 SW 
1015. : 

N. Y.—Marra v. ‘New_York Cent., 
etc., R. .Co., 139 App. -Div.. 707, 124 
NYS 443. r 


46 


N. C.—Bailey v. North Carolina R. 
Co., 149 N. C. 169, 62 SE 912; Everett 
vy. Richmond, etc., R. Co., 121 N. C. 
519, 27 SE’ 991. 


Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 
“ Va.—Baltimore, ete., R. Co. v. Sher- 
man, 30 Gratt. (71 Va.) 602. 


Sask.—Gordon y. Canadian North- 
ern R. Co., 5 Sask. L. 169. 

And see Negligence §§ 42, 43. 

[a] Ma “running” or “flying 
switch” on a city street is regarded 
as a menace to human life and a reck- 
less disregard of the rights of the 
traveling public. Southern R. Co. v. 
Caplinger, 151 Ky. 749, 152 SW 947, 
49 LRANS 660. : 

[b] Conduct held not willful, wan- 
ton, or reckless.—(1) In general. Ball 
vy, Semet-Solyay Co., 208 Ala. 648, 95 
S 50; Williams v. Georgia Cent. R. 
Co., (Ala.) 40 S 143; Illinois Cent. R. 
Co. v. Eicher, 202 Ill. 556, 67 NE 376 
[rev 100 Ill. A. 599]; Illinois Cent. R. 
Co. v. Beard, 49 Ill. A. 232; Pitts- 
burgh, etc., R. Co. v. Judd, 10 Ind. A. 
213, 36 NE 775; Johnson y. Truesdale, 
46 Minn. 345, 48 NW 1136; Zumault v. 
‘Kansas City Suburban Belt R. Co., 
175 Mo. 288, 74 SW 1015; Baltimore, 
etc., R. Co. v. Sherman, 30 Gratt. (71 
Va.) 602. (2) Permitting boy to ride 
on a switch engine. Garcia v. Atchi- 
son, etc., R. Co., 100 Kan. 259, 164 P 
972. (3) Failure to comply with a 
statute providing that no railroad 
company shall permit a train of cars 


ssuch car. 
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[§ 2182] b. Negligence after Discovery of Peril.1? 

It is held to be reckless, willful, or wanton negligence 

for which the railroad company is liable, for its serv- 

ants to fail to exercise reasonable care to prevent 

injury after becoming aware of a trespasser’s peril- 

ous position on or near the tracks,+* 
the railroad company, through its proper servants, 

. knows or has reason to anticipate the presence of a 
person on the track in an apparently helpless con- 

dition in time to avoid injuring him, if it fails to 

exercise ordinary care and avail itself of every rea- 

sonable means to avoid the injury, it is liable for 

willfulness or wantonness.14 


Thus, where 


If the servants in 


charge of a train discover a person on or near the 


for the transportation of merchan- 
dise, ete., to run without a good and 
sufficient brake attached to the rear 
car of the train and without a trusty 
and skillful brakeman stationed on 
Cleveland, etc., R. Co. v. 
Cline, 111 Ill. A. 416, -424. (4) The 
fact that a railroad detective detained 
plaintiff, a trespasser, on the compa- 
ny’s tracks when he ought, in the ex- 
ercise of reasonable care, to have 
anticipated that there was danger, 
standing with him on the track up to 
the very last moment before a train 
passed, and saving his own life only 
by jumping practically simultaneous- 
ly with the striking of plaintiff by the 
engine, would not render the railroad 
company liable, where it did not ap- 
pear that the detective had any ill 
will toward plaintiff, or that he was 
trying to do anything more than his 
duty as a police detective, and did 
not, knowing and realizing that a 
train was approaching, recklessly and 
wantonly hold plaintiff there. Marra 
v. New York Cent., etc., _R. Co., 139 
App. Div. 707, 124 NYS 448. 


[ec] Failure to build platform and 
furnish a light when needed or -to 
keep a lookout at a certain junction, 
whereby one is injured, is not suffi- 
cient to sustain a'charge that the in- 
jury was caused by reckless, wanton, 
or intentional negligence. Ensley R. 
Co, v. Chewning, 93 Ala. 24,9 S 458. 


{d] Running past station at which 
another train is stopping for passen- 
gers in violation of the rules of the 
company is not evidence of willful- 
ness. Louisville, etc., R. Co. v. Wurl, 
62 Dit AL 381: 


11. U. S.—Slater v. Illinois Cent. 
R. Co., 209 Fed. 480. 


Ala.—Shepard v. Louisville, ete., R. 
Co., 200 Ala. 524, 76 S 850; Alabama 
Great Southern R. Co. v. Burgess, 119 
Ala. 555, 25 S 251, 72 AmSR 943. 


Tll.—East St. Louis Connecting R. 
Co. v. O’Hara,’150 Ti. 580, 37 NE 917 
[aff 49 Ill. A. 282]; Ehlers v. Chica- 
go, ete., R. Co., 194 Ill. A. 24. 


Ind.—Palmer v. Chicago, ete, R. 
Co., 112 Ind. 250, 14 NE 70; Manlove 
v. Cleveland, etc., R. Co., 29 Ind. A. 
694, 65 NE 212. 


Mass.—Devine v. New York, etc., 
R. Co., 205 Mass. 416, 91 NE 522. 


[a] Care of injured trespasser.— 
Where, after a trespasser on a train 
is injured through a default for which 
the company was not responsible, em- 
ployees take charge of him over his 
protest and permit him to suffer ex- 
posure, and bleed to death, they are 
guilty of wanton negligence, for 
which the company is liable. Slater 
v. Illinois Cent. R. Co., 209 Fed. 480. 


[b] M11 will—It is not necessary 
in order to raise such an inference to 
prove that the railroad’s servants 
were actuated by any ill will directed 
specifically to the person injured. 
East St. Louis Connecting R. Co. v. 
O’Hara, 150 Ill. 580, 37 NE 917 [aff 
49 Ill, A. 282]. 


12. As to negligence generally see 
Negligence § 49. r . 

Injury avoidable notwithstanding 
negligence of person injured see in- 
fra § 2239. 


13. Ala.—Alabama Great Southern 
R. Co. v. Burgess, 119 Ala. 555, 25 S 
251, 72 AmSR 943 [overr Alabama 
Great Southern R. Co. vy. Burgess, 116 
Ala, 509, 22 S 913]; Alabama Great 
Southern R. Co. v. Burgess, 114 Ala. 
587, 22 S 169; Georgia Pac. R. Co. v. 
Ross, 100 Ala. 490, 14 S 282; Ensley 
Bio v. Chewning, 93 Ala. 24,9 S 


Cal.—Esrey v. Southern Pac, 
103 Cal. 541, 37 P 500. 


Ga,—Central R., ete., Co. v. Denson, 
84 Ga. 774, 11 SE 1039; Georgia R.; 
etc., Co. v. Dawson, 37 Ga. A. 542, 141 
SE 57; Tice v. Central of Georgia R. 
Co., 25 Ga. A. 346, 103 SE 262; Smith 
v, Western, etc., R. Co., 22 Ga. A. 437, 
96 SE 230. 


Ill.— Illinois Cent. R. Co, v. Beard, 
49 Ill. A. 232. 

Ind.—Palmer v. Chicago, 
Co., 112 Ind. 250, 14 NE 70. 


Kan.—Kansas City, ete, R. Co. v. 
Campbell, 6 Kan. A. 417, 49 P 817. 


Co., 


ete, R. 


ville, ete., R.. Co. v. Haden, 122 Ky. 
818, 98 SW 7, 29 KyL 365, 6 LRANS 
581; Kentucky Cent. R. Co. v. Gastin- 
eau, 83 Ky. 119. 


N. Y.—Aibrecht v. Rochester, etce., 
R. Co., 205 N. Y. 230, 98 NE 332. 


N. D.—Dubs y. Northern Pac. R. 
Co., 42 N. D. 124, 171 NW 888. - 


Okl.—Chicago, etc., R. Co. v. Aus- 
ae 63 Okl. 169, 163 P 517, LRA1917D 


Pa.—Cover v. Hersley Transit Co., 
290 Pa. 551,-1389 A 266. 


[a] Illustration.—Where a _ bag- 
gageman throws a piece of ice from 
a moving train against a trespasser 
standing by the side of the tracks, 
whose presence he has discovered in 
time to prevent striking him, the rail- 
road company is liable for injuries 
sustained by the trespasser, Louis- 
ville, ete., R. Co. v. Petrey, 167 Ky. 
223, 180 SW 3870. 


[b] Exercise of ordinary care.— 
Where those in charge of a train 
which ran down a trespasser were not 
guilty of simple negligence after dis- 
covering his peril, they of course 
could not be guilty of willful negli- 
gence after discovery of the trespass- 
er’s danger. Helms vy. Central of 
Georgia R. Co., 188: Ala, 393, 66 S 470. 


14. Central of Georgia R. Co. v. 
Thompson, 28 Ga, A. 388, 111 SE 88; 
Payne v. Hayes, 25 Ga. A. 730, 104 
SE 917; Central of Georgia R. Co. v. 
Thompson, 25 Ga. A. 715, 104 SE 515. 

[a] As to drunken person.—If a 
railroad company fails to comply with 
some special ‘duty which it could and 


should perform after the presence of 


an intoxicated person on the track, 
and his helpless condition becomes 


636. [52 O41. 


tracks and in a dangerous position from which ap- 
parently he cannot or will not extricate himself in 
time to avoid being injured, it is willful or wanton 
negligence to run him down without using every rea- 
sonable effort to avoid the injury,?® such as without. 
giving warning of the train’s or car’s 
and without using all reasonable means to slacken 
or stop the train in time to avoid the injury,’? un- 
less, under the circumstances, the servants have a 
right to assume that the person so situated will get 


out or remain out of danger.?§ 


Necessity and sufficiency of knowledge of peril. 


known to it or under the circum- 
stances could and should have be- 
come known, it is liable for his death 
on the ground that its failure to per- 
form such special duty amounts to 
wantonness. Fairburn, etc., Electric 
ean v. Latham, 26 Ga. A. 698, 107 SE 


15. Herring v. Louisville, ete., R. 
Co., 203 Ala. 136, 87 S 166; Payne v. 
Hayes, 25 Ga. A. 730, 104 SB 917; Cen- 
tral of Georgia R. Com Thompson, 
25 Ga. A.’ 715, 104 SE 515; Cover vy. 
COE Transit Co., 290 Pa. Layaya Wang vests) 


[a] Children.—If a motorman, see- 
ing the peril of children trespassing 
on the track, fails to exercise care 
to avoid an accident, his conduct is 
wanton. Cover v. Hershey Transit 
Co., 290 Pa. 551, 139 A 266. 


[b] Drunken person.—(1) Wherea 
person is injured while sitting in an 
intoxicated condition on a track, he 
is entitled to recover if defendant’s 
engineer allows the engine to strike 
him in intentional or reckless disre- 
gard of human life. Central of Geor- 

gia R. Co. vy. Moore, 5 Ga. A. 562, 63 
SE 642. (2) But the fact that an en- 
gineer saw a trespasser on the track 
ahead, in tne absence of evidence 
sufficient to show that the trespasser 
was helplessly drunk or unable to 
see and get out of the way of the 
train, is not sufficient to charge the 
engineer with notice of his inability 
to take care of himself or avoid ob- 
vious danger, or render the engineer’s 
failure to keep him in sight wanton 
negligence, even if he observed that 
intestate was drunk and staggering, 
“drunk” being a_ relative term em- 
bracing various degrees of intoxica- 
tion and mental obscuration. Cope- 
land v. Central of Georgia R.\Co., 213 
Ala. 620, 105 S 809. “Drunk” defined 
see 19 C. J. p 791. 


16. Central R., ete., Co. v. Denson, 
= Ga. 774, 11 SE 1039; Chicago, etc., 

Cons Austin, 63 OKlL. 169,163) 2 
Ein, LRA1917D 666. 


[a] Gross negligence.—Where em- 
ployees having knowledge of a per- 
son’s presence on railroad premises 
kick cars upon a switch across which 
he is about to pass, without any warn- 
ing or signal, the company is guilty 
of gross negligence. Chicago, etc., R. 
Cow, Austin;63 Oki, 169, 163, P 517, 
LRAI1917D 666. 


Willfulmess or wantonness as to 
signals and lookouts generally see su- 
pra § 2151. 


17. Ala.—Herring v. 
ete., R. Co., 2038 Ala. 136, 82 S 166; 
Central R., etc., Co. v. Vaughan, 93 
Ala. 209, 9 S 468, 30 AmSR 50. 


Ga.—Central R., etc., Co. v. 
son, 84 Ga. 774, 11 SE 1039. 


Ill.— McLaughlin vy. Chicago, etc., R. 
Co., 115 Ill. A. 262. 


Ind.—Palmer v. Chicago, etc. R. 
Co., 112 Ind. 250,14 NE 70; Lake Hrie, 
ete.,| (R. (Co. ve Brattord, 15 Ind. A. 
655, 43 NE 882, 44 NE 551. 


Miss.—Louisville, ete., R. Co. v. 
Williams, 69 Miss. 631, 12 S 957. 


Louisville, 


Den- 
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fail to exercise 


approach'® | peril.?° 


[§ 2182 


Ordinarily this rule applies only where the servants 


such care after they have actual 


knowledge of the injured person’s peril,‘® and know 
or are chargeable with knowledge that he is unaware 
of, or is incapable of protecting himself from, such 
Such actual knowledge, however, need not 
be positively and directly shown, but may be inferred 
from the circumstances of the particular case,** as 
where they have reasonable grounds to believe that a 
person is, or will be, in a situation of peril on or near 


the tracks;?2 and it has been held that, where the 


N. Y.—Albrecht v. Rochester, etc., 
R. Co., 205 Ni Y.230, 98 NBi332. 


[a] To warrant recovery in such 
a case it must be shown that the per- 
son injured was on or so near the 
track as to be in danger of being 
struck by the engine; that he was 
seen by the engineer; that after he 
was seen his conduct was such that 
the engineer should have known he 
either did not hear the approaching 
engine or did not intend to get out 
of the way; and that after discover- 
ing that such person was not going to 
get out of the way the engineer made 
no effort to avert the injury by stop- 
ping or slackening the speed of the en- 
gine but recklessly and wantonly ran 
upon and injured him. McLaughlin v. 
Chicago, ete., R. Co., 115 Ill. A. 262. 


[b] Child.—After a child fifteen 
months old approaching an electric 
railroad track in the .open country 
comes into view of a matorman, it 
is his duty to use his best endeavors 
to save the child and not wantonly 
or carelessly torunit down. Albrecht 
v. Rochester, ete., R. Co., 205 N. Y,. 
230, 98 NE 332. 


[c]. Engineer is not willfully negli- 
gent in failing to stop while there is 
yet time to examine an object which 
he supposes to be a dog or something 
inanimate lying on the track, but 
which on closer approach is discerned 
to be a child. Louisville, ete., R. Co. 
vy. Williams, 69 Miss. 631, 12 S 957. 


18. Northern Alabama R. Co. v. El- 
liott, 219 Ala. 423, 122 S 402; Ehlers vy. 
Chicago, etc., R. Co., 194 Ill, A. 24. 

{a] MIllustrations.—(1) An engineer 
seeing a trespasser on the track by 
aid of the light from his engine is 
not, as a matter of law, guilty of wan- 
tonness as to the resulting death of 
the trespasser by the train since the 
engineer had a right to assume that 
he would get out of danger. North- 
ern Alabama R. Co. v. Elliott, 219 Ala. 
423, 122 S 402. (2) An engineer who 
is driving an engine, on the truck of 
which is a rod projecting two or three 
feet, at the rate of eight or ten miles 
per hour, does not act wantonly or 
willfully in driving his engine for- 
ward after having seen a trespasser 
at a distance of fifty feet walking to- 
ward the engine at a distance of five 
feet from the outside rail. Ehlers vy. 
Chicago, etc.; R.\Co;, 194 Dll. A. 24, 


19. U. S.—Cronopolous vy. Penn- 
rh aes Co., 259 Fed: 210, 170 CCA 


Ala.—Copeland v. Central of Geor- 
gia Re Co, (218 ai! 620, 105 S 809; 
Porter v. Louisville, eters Co: 203 
Ala, 139, 79 S 605; Shepard v. ‘Louis- 
ville, ete., R. Co.,- 200 Ala.°524, 76 S 
850; Southern R. Co. Vv. Brush, 122 
Ala. 470, 26 S 168; Glass v Memphis, 
ete,, R. "Co., 94 Ala. 581, ‘to S 225. 


19), Sareea etc., R. Co. v. Did- 
zoneit, 1 App. 48 


Ill.—Neice v. Sapa ete. RCo 
qe6 Ill. 595, 78 NE 989, 41 "LRANS 


Minn.—Hanks y. Great Northern R. 
Co., 181 Minn. 281, 154 NW 1088. 


railroad’s servants are willfully and wantonly negli- 


Pa.—Cover v. Hershey Transit Co., 
290 Pa. 551, 139 A=-266, 


And see Negligence § 49. 


[a] Where there is no evidence 
tending to show that a trespasser on 
the track was discovered by any 
trainmen before he was struck, no 
claim of actionable, willful, or wan- 
ton negligence can arise. Hanks v. 
Great Northern R. Co., 131 Minn. 281, 
154 NW 1088. 


{b] Flying switch of cars, while 
dangerous, when made in the ‘yards 
or private right of way of the railroad 
company, does not indicate wanton- 
ness or reckless indifference of em- 
ployees making it toward a trespass- 
er, of whose presence they are not 
shown to have ha'd knowledge. Cro- 
nopolous v. Pennsylvania Co., 259 Fed. 
ZL ION CCA 278. 

Last clear chance doctrine see in- 
fra § 2239. 


20. Porter v. Louisville, ete, R. 
Co., 202 Ala. 139, 79 S 605; Tice v. 
Central of Georgia RiCo.; 25 Ga. A. 
346, 103 SE 262. 


[a] Thus, where the presence of a 
trespasser iS or ought to be known, 
and such circumstances exist and are 
manifest as are sufficient reasonably 
to indicate that he is so engrossed or 
incapacitated as to prevent him from 
protecting himself, the railroad’s du- 
ty is to take reasonable caution to 
prevent injury, and its failure to do 
so amounts to willful or wanton neg- 
ligence. Tice v. Central of Georgia R. 
Co.,: 25 Ga. A. 346, 103 SE 262. 


[b] Person cannot recover for the 
death of deceased on the track under 
the theory of wanton or willful neg- 
ligence, unless the engineer was ac- 
tually aware of his danger and should 
have known that ‘deceased did not 
know of the danger and thereafter 
failed to use means at hand to avoid 
the injury. Porter v. pier etc., 
R. €o., 202 Ala. 139,.79 S 605 


[ec] Recklessness not isuputed Se 
Where it is not shown that a brake- 
man had knowledge that a person 
standing beside the tracks was un- 
conscious of his danger from a swing- 
ing car door, such reckless disregard 
of such person’s safety as is equiva- 
lent to a moral intention to injure 
him cannot be imputed to the brake- 
man. Sprinkle v. St. Louis, ete. R. 
Co.; 215° Ala.*191, 110 S 187. 


21. Southern R. Co. vy. Bush, 122 
Ala. 470, 26 S 168. 


[a] Actual knowledge may be in- 
ferred from the circumstances that 
the track was straight and the view 
unobstructed, and that the engineer 
was in his Seat, looking ahead, and 
that there was nothing to prevent him 
from seeing a person on the track 
ahead of the train. Southern R. Co. 
v. Bush, 122 Ala. 470, 26 S 168. 


22. Cronopolous vy. Pennsylvania 
Co., 259 Fed. th 170 CCA 278; Ches- 
apeake, etc., "Co. Vv. Hawkins, 187 
Fed. 568, 109 aC 258; Grauer v. Ala- 
bama Great Southern R. Co., 209 Ala. 
568, 96 S 915; Louisville, ete., R. Co. 
v. Williams, 183 Ala. 1338, 62 8 679, 


ee a aa aa Re ee ee a Ne ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 2182-2184] 


gent in exposing the general public to injury, a tres- 
passer may recover, although his peril was never 
But mere knowledge of the reasonable 
probability of persons being on or near the track in 
the absence of knowledge of a dangerous condition 
does not constitute recklessness.?* 


[§ 2183] D. Removal of Trespassers?°—1. In Gen- 
A railroad company may exclude persons from 
its property where they do not have business with 
the company in its capacity as a common carrier,?® 
and to this extent may arbitrarily exclude one indi- 
vidual from its property while admitting others.27 
Therefore, through its properly authorized agents 
and employees, it has a right to remove trespassers 
from its tracks, bridges, or other premises using such 
force as is reasonably necessary to accomplish that 
object;** but if such agent or employee uses more 


discovered.?3 


eral. 


AnnCasi1915D 483; Birmingham South- 
ern Cow. Nox. 167 Ala. 2810 62eS 
889; Alabama Great Southern R. Co. 
We Guest, 136 Ala. 348, 34 S 968, 144 
Ala. 373, 39 S 654; Haley v. Kansas 
City, ete., R. Cos ‘113 Ala. 640, 21 S 
357; Rubnitz v. Davis, 29 Ga. oN 102, 
113 SE 703; East St. Louis Connect- 
ing RR, Co. vy. O'Mara, 156 THE 58037 
NE 917 [aff 49 Ill. A. 282]; Lake 
Shore, ete., R. Co. v. Bodemer, 139 
Til. 596, 29 NE 692, 32 AmSR 218 [aff 
33 Ill. A. 479]; Illinois Cent. R. Co. 
v. Beard, 49 TIL As 232: 


[a] TIllustrations.—(1) Where a 
trespasser on a railroad bridge is fol- 
lowed by an engine, the operatives of 
which, on seeing that he cannot es- 
cape, follow close to him, blowing the 
whistle and ringing the bell, caus- 
ing him to run to reach the opposite 
Side, and, as he does so, he jumps to 
the side of the track on certain loose 
cinders, and these, giving way, cause 
him to fall on the rocks below, if the 
act of the engineer is the proximate 
cause of death, the company will not 
be relieved from liability by the fact 
that the engineer did not know that 
the embankment at the end of the 
bridge was insufficient to hold dece- 
dent’s weight when he stepped on it. 
Chesapeake, etc., R. Co. y. Hawkins, 
187 Fed. 568, 109 CCA 258. (2) Where 
the inference is authorized that a rail- 
road employee, having a right to di- 
rect the movements of a train, knew 
of plaintiff's presence in the switch 
yard, and directed him to proceed be- 
tween tracks an‘d cross over tracks up- 
on which cars were standing, his pres- 
ence in the switch yard authorizes the 
inference that he is in a perilous sit- 
uation, and actual knowledge of his 
presence upon the particular track is 
not essential to his right to recovery 
for wanton injury. Rubnitz v. Davis, 
29 Ga. A. 102, 113 SE 703. (3) Where 
the servants of a railroad company 
shunt cars down a private spur track 
over which the servants of the owner 
are constantly passing, the company 
is guilty of willful and wanton neg- 
ligence where its servants have 
knowledge of the very frequent pres- 
ence of the owner’s employees on the 
track and the likelihood that their 
acts will result in injury. Louisville, 
etce., R. Co. v. Williams, 183 Ala. 138, 
62 S 679, ‘AnnCasi915D 483. 


23. Neice v. Chicago, etc., R. Co., 
254 Ill. 595, 98 NE 989, 41 LRANS 
162; Parker v. Pennsylvania Co., 134 
Ind. 673, 34 NE 504, 23 LRA 552. 


[a] Willful act without knowledge 
of object injured.—A railroad compa- 
ny may be liable for the consequences 
of a willful act without an actual 
knowledge of the presence of the ob- 
ject acted upon, but this liability nev- 
er exists where the act or omission 
is one from which the injury could not 
reasonably have been anticipated as 
the natural an’ probable consequence 
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force than is necessary to remove the trespasser, 
whereby the latter is injured, the railroad company 
is liable therefor.?° 


[§ 2184] 2. From 


Where a person comes upon a railroad train or car as 


Trains®°—a. In General. 


a trespasser,*? the railroad company has the right*? 


to occur.®* 


of such act or omission. Parker v. 
Pennsylvania Co., 134 Ind. 673, 34 NE 
504, 23 LRA 552. 


24. Shepard y. toutes ete., R. 
Co., 200 Ala. 524, 76 S 850 


25. Cross references: 

Ejection by special police officer see 
Master and Servant § 1461. 

Status and rights of persons on rail- 
Ae premises generally see supra 

§§ 2105-2122. 

Willful, wanton, or unauthorized acts 
of employees in removing trespass- 
ers see infra § 2186. 


26. Kates v. Atlanta Baggage, etc., 
Co., 107 Ga. 636, 34 SE 372, 46 LRA 
431; Fluker v. Georgia R., etc., Co., 
81 Ga. 461, 8 SE 529, 12 AmSR 328, 2 
LRA 843; Weimer v. Savannah Un- 
A Station Co., 18 Ga. A. 570, 90 SE 


27. Weimer v. Savannah Union 


Station Co., supra. 

Landrigan y. State, 31 Ark. 50, 
25 AmR 547; Haehl vy. Wabash R. 
Co., 119 Mo. 325, 24 SW 737. 


29. Haehl v. Wabash R. Co., 
pra. 

“Use of excessive force in removing 
from train see infra §§ 2185, 2186. 


30. Cross references: 

wena DG ony negligence see infra §§ 

32, 

Ejection of passengers see Carriers 
§§ 1165-1228. 

Status and rights of person on track 
after ejection from train see supra 
§ 2110. 
31. See supra § 2121. 


32. Ashworth v. Alabama, etc., R. 
Co., 211 Ala. 20, 99 S 191; Cincinnati, 
etc., RACo. YT Vv, Boyer,, 18 Oh CirwCts 
327, 10° Oh. Cir. Dec, 199; Folley v. 
Chicago, ete.) Ra CO. 16 Ok. PRT OG 2 
1090; Ramirez v. American Re. Co., 23 
Porto Rico 298. 


su- 


33. Swift v. St. Louis-San_ Fran- 
eisco R. Co., (Mo. A.) 15 SW (2d) 
964, 968. 


A “railroad company has no right 
to carry passengers without requiring 
the payment of the rate required by 
law. It is its duty to eject trespass- 
ers.” Swift v. St. Louis-San Fran- 
cisco R. Co., supra. 


34. U. S.—Johnson vy. Chicago, etc., 
R. Co., 94 Fed. 473. 

Mo.—Krueger vy. Chicago, 
Co., 84 Mo. A. 358. 


ete: EK. 


N. J.—Powell v. Erie R. Co., 70 N. 
J. L. 290, 58 A 930, 1 AnnCas 774. 


Porto Rico.—Ramirez v. American 
R: Co., 23 Porto’ Rico 298. 

Wis.—Bolin v. Chicago, etc., R. Co., 
ae Wis. 333, 84 NW 446, 81 AmSR 


[a] Trespasser detected while 
climbing on rapidly moving train may 
be ordered off or his attempt be re- 


and it is its duty*®® to eject him therefrom, even while 
the train is in motion, where its speed is not so great 
that an injury to him would be reasonably expected 
But the fact that a person is a trespasser 
on a train does not forfeit him his legal rights;*°> and 
although such force as is reasonably necessary, hay- 
ing regard to the attendant circumstances and re- 
sistance offered, may generally be used to accomplish 
the expulsion,*® reasonable and ordinary care under 
the circumstances must be used not to cause the 
trespasser unnecessary injury,*®* although as the rule 


sisted with reasonable force while the 


train is still in motion, and he cannot 


by merely gaining a foothold on the 
train compel the company to permit 
him to ascend, or to stop the train for 
his convenience. Powell v. Erie R. 
Cox, 1.0 IN.wS 9290; 58) A 9305 


[b] Where trespasser persists in 
boarding moving train notwithstand- 
ing repeated warnings to desist, and 
he is finally forced to drop from the 
train by the brakeman and receives 
injuries, the railroad company is not 
liable. Johnson vy. Chicago, ete., R. 
Co., 94 Fed. 473. 


35. Cincinnati, ete., R. Co. v. Boy- 
ie Oh. Cir. Ct. 327, 10 Oh. Cir. Dec. 


36. U.S.—Southern R. Co. v. Shaw, 
86 Fed. 865, 31 CCA 70. 

Ala.—Ashworth v. Alabama, 
R. Co., 211 Ala. 20, 99'S 191. 

Ky.—Cincinnati, ete., R. Co. v. Rue, 
sane Ky. 694, 134 SW 1144, 34 LRANS 

Mo.—Speers ve Missouri Pac. R. Co., 

(A.) 282 SW 13 

eens. ete., R. Co. v. Boy- 
ere Oh. Cir. Ct. 327; 10 Oh? Cir> Dec: 


etc., 


Porto Rico.—Ramirez v. American 
R. Co., 23 Porto Rico’ 298: 


Utah.—Morgan v. Oregon Short 
Line R. Co., 27 Utah 92) 74 P 523. 


[a] Efforts to cling to train to pre- 
vent falling under the wheels can- 
not be considered as a resistance by 
a trespasser to those attempting to 
remove him while the train is in mo- 
tion. Southern R. Co. v. Shaw, 86 Fed. 
865, 31 CCA 70. 


37. U.S.—Southern R. Co. v. Shaw, 
86 Fed. 865, 31 CCA 70 


Ill.—Chicago, etc., R. Co. v. Doher- 
ty eo Llle Ame 2825 


Iowa.—Doggett v. Chicago, etc., R. 
Co., 134 Iowa 690, 112 NW 171. 


Ky.—Louisville, ete., R. Co. v. Rob- 
erts, 207 Ky. 3810, 269 SW 333;  Illi- 
nois Cent. R. Co. v. McManus, 67 SW 
1000, 24 KyL 81. 


Minn.—Gee v. Great Northern R. 
Co., 119 Minn. 488, 1838 NW 684. 


Mo.—Brill v. Eddy, 115 Mo. 596, 22 
Sw 488; Southard vy. Kansas City 
Se ala R. Co., (A.) 191 SW 1101. 


C.—Cook v. Southern R. Co., 128 
N. NG. 333, 38 SE 925. 


Pa.—Osalek v. Baltimore, etc. R. 
Co., 295 Pa. 553, 1455 A 582° SArnold 
v. Pennsylvania R. Co., 115 Pa. 135, 
8 A 213, 2 AmMSR 542; Cauley v. Pitts- 
burgh, etc., R. Co., 98 Pa. 498. 


Tex.—House v. Blum, (Civ. A.) 56 
SW 82; Texas, ete., R. Co. v. Lyons, 
(Civ. A.) 50 SW 161; Houston, ete., R. 
Co. vi (Grigsby, 13) Tex. Civ, (As 16393 
35 SW 815, 36 SW 496. 


Utah.—Morgan yv. Oregon Short 
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is generally stated, the company is liable only for 
wanton, willful, or reckless injury.*® 
forcibly ejected, a trespasser should be given a rea- 
sonable opportunity to alight without being exposed 
to unnecessary danger,?® and where the train is in 
motion, it should be stopped or its speed so checked 
as to render it reasonably safe for him to alight.*° 


A trespasser who is 
capable of taking care of himself may be ejected at 
any reasonably safe place along the line;* and the 
fact that there is a storm pending, and a possibility 
that he may be caught in it, does not require that he 
should be put off only at a regular station.*? 
a person who is in a helpless condition should not be 
ejected at a place and time which is not safe for a 
person in such condition,*? even though it is the place 


Place and time of ejection. 


at which he entered the train.*# 
- Infant trespasser. 


As in the ease of negligence 
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Before being: 


But 


[8§ 2184-2185 : 


infant of tender years, a greater degree of care in 
removing him is required than in the ease of an adult 
or more “mature person;*® and it has been held that 
if, in such a ease, the company’ s servants negligently 
act in such a manner as to injure the infant tres- 
passer, such conduct is viewed in law as intentional 
or willful or wanton,*? and that it is not essential 
to a recovery that there be present any element of 
recklessness or grossness.*® 
the part of the railroad employees to search trains 
for and remove infant trespassers.*® 


[§ 2185] b. Use of Excessive Force; Carelessness. 
The railroad company is liable for the resulting in- 
juries, if the railroad employees having authority to 
expel a trespasser®® do so in an unnecessarily care- - 
less, forceful, or violent manner,®? as by forcibly 


But there is no duty on 


ejecting him from the train while it is moving at a 


as to infants in general,*® where the trespasser is an 


Line R. Co., 27 Utah 92, 74 P 528, 30 
‘Utah 82, 83 P 576. 


[a] Where it was duty of brake- 
man to keep trespassers off train (see 
infra § 2187), and a young boy boards 
the train, he should afford him rea- 
sonable protection, and not put him 
off or attempt to put him off in a neg- 
ligent manner. Southard v. Kansas 
meat Southern R. Co., (Mo. A.) 191 SW 


[b] Where trespasser is twice 
ejected from a moving freight train 
by a brakeman, and is injured, the 
- earrier’s duty to such trespasser ap- 
plies to both ejections. Gee v. Great 
Northern R. Co., 119 Minn. 438, 138 
NW 684, 


38. Toledo, ete., R. Co. v. Gordon, 
143 Fed. 95, 74 CCA 289; Louisville, 
etc., R.. Co. v. Bernard, 37 SW 841, 
18 KyL 672; Ramirez v. American R. 
‘Co., 238 Porto Rico 298; Morgan v. 
ae ee Line R. Co., 27 Utah 92, 


[a] Only duty owing by those in 
charge of a railroad company to a 
trespasser is to abstain from wanton 
and reckless injury to him when right- 
fully expelled; but that duty is im- 
perative and whether or not it is ob- 
served in any case depends on all the 
circumstances involved. Toledo, etce., 
bee) v. Gordan, 143 Fed. 95, 74 CCA 


Willful or wanton injury in remov- 
ing trespasser from train generally 
See infra § 2186. 


39. Rowell v. Boston, ete., R. Co., 
68 N. H. 358, 44 A 488; Texas, ete, R. 
Co, v. Mother, 5 Tex. Civ. A, 87, 24 SW 
79; Chesapeake, etce., R. Co. v. Ander- 
gon, 93 Va. 650, 25 SEH 947. 


40. Illinois Cent. R. Co. v. McMan- 
us, 67 SW 1000, 24 KyL 81; Morgan 
v. Oregon Short Line R. Co., 27 Utah 
92, 74.P 52 


[a] eka company has right to 
stop its train to eject a trespasser. 
Morgan v. Oregon Short Line R. Co., 
27 Utah 92,74 P 523. 


41. Burch vy. Baltimore, etc., R. Co., 
3 App. (D. C.) 346, 26 LRA 139, 


42. Burch v. Baltimore, etc, R. 
Co., supra. 


43. Fagg v. Louisville, etce., R. Co., 
Lil Ky. 30, 68 SW 580, 23 KyL 383, 
54 LRA 919 


44, fare v. Louisville, etc., R. Co., 
supra. 


[a] Thus, where the railroad serv- 
ants eject a trespasser in a drunken 
and helpless condition in a deep cut 
on a dark night, and he is run over 
and killed by. a train which follows 


as the servants ejecting him had rea- 
son to believe that he would be, the 
railroad company is liable for his 
death, although the place at which 
he was ejected was the place at which 
he entered the train. Fagg v. Louis- 
ville, ete., R. Co., 111 Ky. 30, 683 SW 
580, 23 KyL 383, 54 LRA 919. 


45. See Negligence § 78. 


46. Southern R. Co. v. Shaw, 86 
Fed. 865, 31 CCA 70; Stephanik v. Bal- 
timore, ete., R. Co., 243 Pa. 43,89 A 
827; Ramirez v. American R. Co., 23 
Porto Rico 298. 


47. Petrowski v. Philadelphia, etc., 
Ri, Co,7' 263) Pa.~58d, LOA 38a 


48. Petrowski v. Philadelphia, etc., 
R..Co., 2638 Pa. 531, 107 A 381. 


[a] Rule applied.—In an action for 
injury to a boy twelve years old from 
being forced or scared from a moving 
train by a brakeman, a charge that 
plaintiff could. not recover unless de- 
fendant’s employees willfully and 
with gross negligence caused the in- 
jury by recklessly driving the boy 
from train was error, the test in such 
case being lack of due care under the 
circumstances. Petrowski v. Phila- 
ee ete., R:'Co.; 263 Pa. 53h 107A 


49. Osalek v. Baltimore, ete, R. 
Co., 295 Pa. 553, 145 A 582; Petrowski 
v. Philadelphia, ete., R. Co., 263 Pa. 
531, 107 A 381. 


om See infra § 2187. 


Ue Bieta oes Co. v. Shaw, 
36° Fea 865, 81 CCA 70. 


Ala.—Southern R. Co. v. Haks, 220 
Ala. 49, 124 S 88. 


Ark.—St. Louis, etc., R. Co. v. Hen- 
ce aD 48 Ark. 182, 2 SW 783, 3 AmSR 


Cal.—Kline v. Central Pac, R. Co., 37 
Cal, 400, 99 AmD 282. 


Ga.—Anderson vy. Southern R. Co., 
107 Ga. 500, 33 SE 644. 
Ill.— Chicago, ete., R 

ty, 53 Ill, A. 282, 


Iowa.—Hamilton y. Chicago, etc., R. 
Co., 119 Iowa 650, 98 NW. 594. 


Ky.—Cincinnati, etc., R. Co. v. Rue, 
142 ey. 694, 134 Sw 1144, 34 LRANS 
200; Zllinois Cent. R. Co.’ v. West, 60 
sw 290, 22 KyL 13887. 


Mass.—Lovett v. Salem, etec., R. Co., 
9 Allen. 557. 


Miss.—Alabama, ete., R. Co. v. Liv- 
ingston, 84 Miss. 1, 36 S 256. 


Mo.—Brill v. Eddy, 115 Mo. 596, 22 
SW 488; Speers v. Missouri Pac. R. 
Co., (A.) 282 SW 131; Krueger v. Chi- 
cago, etc., R. Co., 84 Mo. A. 358. 


. Co. v. Doher- 


dangerous rate of speed,°? or by forcing him to jump 


N. H.—Rowell v. Boston, etc., R. 
vie 68 N. H. 358, 44 A 488. 


J.—West Jersey, etce., R. Co. v. 
welsh, 62 N. J. L. 655, 42) A 736, 72 
AmSR’ 659. 


N. Y.—Rounds v. Delaware, etc., R. 
Co., 84 N. Y. 129, 21 AmR 597 [aff 3 
Hun 329, 5 Thomps. & C. 475]. 


N. C.—Hayes v. Southern R. Co., 141 
Ne Cy 195, 53 Sh 847, 


Oh.—Cincinnati, ete., R. Co. v. Boy- 
BAR, 18 Oh. Cir. Ct. 327, 10 Oh. Cir. Dec. 


Okl.—Chicago, ete., R. Co. v. Ma- 
tukas, 47 Okl. 302, 147 PB 1038, LRA 
1917C 1066; Folley v. Chicago, etc., 
R. Co.,.16 Okl. 32, 84 P 1090. 


Pa.—Stephanik v. Baltimore, ete., 
R. Co., 243 Pa. 48, 89 A 827; Pennsyl- 
vania R. Co. Ws Vandiver, 42 Pa. 365, 
82 AmD 520. 


Tex.—Galveston, ete; =k. Eo 
Zantzinger, 93 Tex. 64, 53 SW 379, 7 
AmSR 829, 47 LRA 282 [aff (Civ. A) 
49 SW 677); Baker v. Cobb, (Civ. A.) 
221 SW 314; Houston, etc., RR. “Coy we 
Bowen, 36 Tex. Civ. A. 165, 81 SW 80; 
Southern Rac. R. Co. v. Pender, 24 
Tex. Civ... A. (133,57 Sw 574; Texas) 
ete; RoiGo. ty: Black, 23 Tex. Civ. A. 
119, 67 SW 330; Southern Paci RCo: 
y, Kennedy, 9 Tex. Civ. A. 232, 29 SW 


[a] Not outside employment.—The 
mere fact that an employee having 
authority to remove such trespassers 
does so with excessive force and vio- 
lence does not render his act beyond 
the scope of his employment so as to 
relieve the company from responsibil- 
ity. Southern R. Co. v. Eake, 220 Ala. 
49, 124 S 88. 


[b] Curses and abuse.—A railroad 
company is liable for the conduct of 
a conductor in cursing and abusing a 
trespasser on electing him from a 
train. Alabama, etce., Co. v. Living- 
ston, 84 Miss. 1, 36 iS Foe. 


[ec] Continuing to get on.—The 
fact that a person stealing a ride on 
a train continues to get on after being 
put off does not entitle the railroad 
company to use increased force espe- 
cially where the trespasser is a child 
ten years old. Southern R. Co, -v. 
Shaw, 86 Fed. 865, 81 CCA 70. 


[d] Railroad company is liable for 
compensatory damages for misuse of 
a conductor’s authority in oc ie 
trespasser. Chicago, ete. Co. 
Anderson, 168 Fed. 901, 94 "CGA 241 


52. U. S.—Chesapeake, etc., R. 
SP ie: cop tioen 198 Fed. 77, 117 CGA 


Ga.—Anderson v. Southern R. Co., 
107 Ga. 500, 33 SH 644; Savannah, etc., 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2185-2186] 


or leave the train at a dangerous place,®* or while it is 
running at a dangerous rate of speed,** as by throw- 
ing missiles at him,®*® or by using threatening lan- 
guage or acts,°® which caused him to lose his presence 
of mind or self-control,®? or terrify him to such an 
extent as to cause him to believe that he can only 
save himself from bodily hurt by jumping off.°8 

[§ 2186] c. Willful or Wanton Injury.®® 
bility of a railroad company for the improper conduct 
of its employees in removing a trespasser from its 


aaa: v. Godkins, 104 Ga. 655, 30 SE 


Ill.—Illinois Cent. 
179 Ill. 91, 58° NE 652, 76 AmSR 93 
Lath, TZ. 2 Ay 681] Indiana, ete. IR: 
Co. v. Hendrian, 92 Ill. A. 462 [aff 190 
Tll. 501, 60 NE 902]; St. Louis, ete., 
R. Co. v. Reagan, 52 Tll, A. 488. 

Ind.—Wabash R. Co. v. Savage, 110 
Ind. 156, 9 NE 85; Carter v. Louis- 
ae etc., R. Co., 98 Ind. 552, 49 AmR 


R. Co. v. King, 


Iowa.—Doggett v. Chicago, ete., R. 
Co., 134 Iowa 690, 112 NW 171; John- 
son v. Chicago, ete., R. Co., 116 Iowa 
639, 88 NW 811. 


Ky.—Louisville, ete., R. Co. v. Ber- 
moe, 37 SW 841, 18 KyL 672. 


N. Y.—Hoffman v. New York Cent., 
ete i. Co, .87 Neo 2624) Ambre site 
Hill v. Baltimore, ete., R. Co., 75 App. 
Div. 325, 78 NYS 134, 11 NYAnnCas 
418; Barrett v. New York Cent., etc., 
Ri Co., 45 App. Div. 225, 61 NYS 9. 


Tex.—St. Louis Southwestern R. Co. 
v. Huffman, (Civ. A.) 32 SW 30. 


Va.—Chesapeake, etc., R. Co. v. An- 
derson, 93 Va. 650, 25 SE 947. 


[a] Trespasser injured while try- 
ing to climb on slowly moving train 
which he was prevented from doing 
by a brakeman may recover damages 
from the railroad company for an in- 
jury caused by the use of unnecessary 
force by the brakeman. Louisville, 
ete., R. Co. v. Bernard, 37 SW 841, 18 
KyL 672. 


{[b] Violation of statute in board- 
ing train no defense.—That a tres- 
passer boarded a train while it was 
moving in violation of a statute mak- 
ing such an act a misdemeanor does 
not afford a defense to his elaim of 
damages for an injury caused by his 
being forcibly ejected from a rapidly 
moving train. Johnson y. Chicago, 
ete., R. Co., 116 Iowa 639, 88 NW 811. 


[c] Knowledge of- danger.—A con- 
ductor in ejecting a trespasser while 
the train is in motion is charged with 
what he knows, or in the exercise of 
ordinary care should have known, of 
the danger of putting a person off 
a moving train; but he is not charged 
with the affir mative duty of ascertain- 
ing a particular trespasser’s crippled 
condition. Doggett v. Chicago, etc., 
R. Co., 134 Iowa 690, 112 NW 7d. 


53. Hamilton v. Chicago, etc., R. 
Co., 119 Iowa 650, 93 NW 594; Rounds 
Vv. Delaware, ete., R. Co., 64 N.Y. 129, 
21 AmR 597 [aff 3 Hun 329, 5 Thomps. 
& C. 475]; Stephanik v. Baltimore, 
ete., R. Co., 243 Pa. 48, 89 A 827; Tex- 
as, etc. RR. (Cove Buch, (Civ. A.) 102 
Sw 124 [rev on other grounds 101 
Tex. 200, 105 SW 987]. 


[a] Tlustration.—A trespasser 
may recover for injuries sustained by 
his being kicked from a moving train 
onto a pile of wood near the track aft- 
er he had refused to jump from the 
train on account of the wood. Rounds 
v. Delaware, etc., R. Co., 64 N. WOWAG)s 


21 AmR 597 [aff 3 Hun 329, 5 Thomps. 
& C. 475]. 
54. 


Ga.—Savannah, etc., R. Co. v. 
Watson, 89 Ga. 110, 14 SE 890. 

Tll.— Chicago, etc., R. Co. v: West, 
125, Ill. 320, 17 NE 788, 8 AmSR 380 
[aff 24 Ill. A. 44]. 
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The lia- 
their duties.®# 


Iowa.—Benton v. Chicago, 
Co., 55 Iowa 496, 8 NW 3380. 

Mo. —Farber v. Missouri Pac. R. Co., 
139 Mo. 272, 40 SW 932;-Krueger v. 
Chicago, etc, R. Co., 84 Mo. A. 358. 

N. Co Pier ks v. North Carolina R. 
ma 124 N. C. 88, 32 SE 399, 44 LRA 


ete, eR. 


Okl1.—Folley v. Chicago, ete., R. Co., 
16 Okl. 32, 84 P 1090. 


Pa.—Enright v. Pittsburg Junction 
R. Co., 198 Pa. 166, 47 A 938, 82, AmSR 
795, 53 LRA 330. 


Tex.—Texas, etc., R. Co. v. Mother, 
OL Ok Civ As, 8 Us b4 SW 79. 


Va.—Chesapeake, etc., R. Co. v. An- 
derson, 93 Va. 650, 25 SE 947. 


Ont.—Brown v. Canadian Pac. R. 
Co., 2 OntWN 773, 18 OntWR 409. 


55. La—Dorsey v. Kansas City, 
ete.,“R. Co., 104 La. 478, 29 S 177, 52 
ne 92 


6. Marcant v. Missouri, etec., R. 
con “539 Mo. A. 217, 122 SW 1148. 


N. J.—Powell v. Erie R. Co., 70 N. J. 
L. 290, 58 A 9380. 


N. Y.—Lang v. New York, etce., R. 
Co., 80 Hun 275, 30 NYS 137, 51 Hun 
603, 4 NYS 565 [aff 123 N. Y. 656 mem, 
25 NE 955 mem]; Clark v. New York, 
etc., R. Oo., 40 Hun 605 [aff 113 N. Y. 
ie mem, 21 NE 1116 mem]. 


C.—Cook v. Southern R. Co., 128 
N. 2) 333, 38 SE 925. 


S. C.—Polatty v. Charleston, ete., R. 
os 67 S. C. 391, 45 SE 932, 100 AmSR 


{a] Assault after leaving train.— 
Where a brakeman throws coal at a 
trespasser on top of a freight car to 
force him off and continues the as- 
sault as he is climbing off the car and 
throws at and strikes him after he 
has reached the ground, the latter act 
may be considered by the jury on the 
question of the company’s liability. 
Marcum vy. Missouri, ete., R. Co., 139 
Mo, A. 217, 122 SW 1148. 


56. Kan.—Kansas City, etce., R. Co. 
v. Kelly, 36 Kan. 655, 14 P 172, 59 
AmR 596. 


Mass.—Mugford v. Boston, etc., R. 
Co., 173 Mass. 10, 52 NE 1078. 

Mo.—Farber v. Missouri Pac. R. Co., 
139 Mo. 272, 40 SW 932. 

N. J.—Powell ‘i Erie R. Co., 70 N. 
J. &. 290, 58 A 930. 


N. C.—Hayes v. Southern R. Co., 141 
N. C. 195, 53 SE 847. 


Okl.—Folley v. Chicago, etc., R. Co., 


16 Okl. 32, 84 P 1090 


Pa.—Enright v. Pittsburg Junction 
ReiCo:, 198 ba: 166, 47 A 938, 82 AmMSR 
795, 538 LRA 330. 


Porto Rico.—Garcia v. American R. 
Co., 1 Porto Rico Fed. 81. 


Tex.—Galveston, ete. R. Co. v. 
Zantzinger, 93 Tex. 64, 53 SW 379, 77 
AmSR 829, 47 LRA 282 [aff (Civ. "A.) 
49 SW 6771; Baker v. Cobb, (Civ. A.) 
221 Sw 314: Texas, ete, R. Co. v. 
Buch, (Civ. ‘A.) 102 Sw i24 [rev on 
other grounds, 101 Tex. 200, 105 SW 
987]; Texas, etc., R. Co. v. Lyons, 
(Civ. A.) 50 SW 161; Houston, etc., R. 
Co; ve Grigsby,.-13. Tex... Civ. As 639, 
35 SW 815, 86 SW 496; Texas, etc., R. 
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trains or cars is founded on the law of agency,*° 
and also on the law of master and servant,®! and, ex- 
cept where there is a statutory provision otherwise,®? 
a railroad company is liable for injuries caused by 
the willful, wanton, or reckless acts of its servants 
in removing trespassers from its trains or cars, where 
such employees are at the time acting within the 
scope of their employment, and in furtherance of 
But the company will not be liable 
where the servants are willfully and maliciously aet- 


Coe v.. Mother, 5 Tex. Civ. A. 87, 24 
SW 79. 


[a] Boy.—Where a boy in obedi- 
ence to a command and in fear of be- 
ing thrown off jumps from a train 
while moving at a dangerous rate of 
speed, in the nighttime, and is run 
over and injured, the company is lia- 
ble. Kansas City, etc., R. Co. v. Kelly, 
86 Kan. 655, 14 P 172. 59 AmR 596. 


57. Mugford v. Boston, etc., R. Co., 
173 Mass. 10, 52 NE 1078; Powell v. 
Erie R. Co., TON dee 290, 58 A 930, 
1 AnnCas 774. 


[a] Although command to ree off 
frightens trespasser into obedience, if 
it does not cause him to lose his judg- 
ment and self-control, the railroad 
company is not liable. Mugford v. 
Boston, ete., R. Co., 173 Mass. 10, 52 
NE 1078. 


[b] Voluntarily getting off.—A 
trespasser has no right of action 
where he voluntarily releases his hold 
and falls to the ground and is injured, 
and it does not appear that he lost 
his hold in an attempt to avoid physi- 
cal injury or that he was so overcome 
with fear as to lose his presence of 
mind and self-control. Powell v. Erie 
R. Co.,.70 N. J. L. 290, 58 A 930, 1 Ann 
Cas 774. 


58. Baker v. Cobb, (Tex. Civ. A.) 
221 SW 314. 

59. Willful or wanton acts in gen- 
eral see supra §§ 2180-2182. 

60. Farber v. Missouri Pac. 
116 Mo. 81, 22 SW 6381, 20 LRA 360. 


Liability of principal for torts of 
his generally see Agency §§ 532— 


Cory 


61. See Master and Servant §8§ 
1451-1510. 
62. See statutory provisions; and 


case infra this note. 


[a] In Georgia, under Civ. Code § 
2321, a railroad company is liable for 
injuries sustained by willful acts of 
an employee in ejecting a trespasser 
from a train where he is at the time 
in the employment and service of the 
railroad company, whether ejecting 
trespassers is or is not within the 
scope of his employment.’ Smith v. 
Rae ee ete:, JR. Co:, *100°Ga. "96,27 


63. Ariz.—Southern Pac. R. Co. v. 
Svendsen, 13 Ariz. 111, 108 P 262. 


Ark.—St. Louis, ete., R. Co. v. Rob- 
ertson, 103 Ark. 361, 146 SW 482, 


Ill. Northwestern R. Co. v. Hack, 
CG STIS 288: 


Ind.—Baltimore, etce., Co. Nor- 
Hye 17 Ind, A. 189, 46 NE Rot 60. AmSR 


—-Louisvilte; 6te:, Ra Co. vs Mc= 


Ky, 
Coy. 177 Ky. 415, 197 SW 801. 


Miss.—Alabama Great Southern R. 
Co. v. Harris, 71 Miss. 74, 14 S 263. 


N. Y.—Hoffman v. New York Cent., 
ete:; Ri Coy 8 N.Y. 26h 4 Ame 337 
[aff 46 N. Y. Super. 526]; Rounds v. 
Delaware, etc., R. Co., 64 N. Y. 129, 21 
AmR 597 [aff,3 Hun 329, 5 Thomps. 
& C. 475]; Burns v. Glens Falls, ete., 
R. Co., 4 App. Div. 426, 38 NYS 856; 
Clark v. New York, ete,, R. Co., 40 Hun 
605, 3 NYS 607 [aff 113 N. Y. 670 mem, 
21 NE 1116 mem]; 
York Cent., etce., R. Co., 10 Daly 453. 


Molloy v. New: 
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ing for some purpose of their own, and not in pursu- 
ance of their service for the railroad company,** or 
where they do not act willfully, wantonly, or reck- 
Where a person bribes an employee to per- 
mit him to ride on a train or car, such employee and 
person thereby become joint trespassers, and the em- 
ployee’s authority to represent the company in eject- 
ing such person, if he had such authority, thereby 
ceases, so that the railroad company is not thereafter 
liable for his acts, although willful or wanton, in 
ejecting him,*® unless he afterward receives express 
authority to make the ejection;®’ and this is also 


lessly.®® 


C.—Cook v. Southern R. Co., 128 
N. NG. 333, 38 SE 925; Pierce v. North 
Carolina 'R. Cos 124 N. CRssiezoe 
399, 44 LRA 316. 


Pa.—Osalek v. pT GE es 
Cox 295 Pa. 5538, 145 A 58 


Porto Rico.—Garcia v. sees ye. 

Co., 1 Porto Rico Fed. 81. 
Tex.—House vy. Blum, (Civ. 

SW 82. 


W. Va.—Bess v. Chesapeake, etc., 
R. Co., 35 W. Va. 492, 14 SE 234, 29 
AmSR 820. 

[a] Railroad company is liable for 
willfulness or wantonness: (1) Where 
the trainmen, while the train is mov- 
ing rapidly, force a trespasser to jump 
from the train. Southern Pac. R. Co. 
v. Svendsen, 13 Ariz. 111, 108 P 262. 
And see supra § 2185 text-and note 53. 
(2) Where a servant whose business 
it is to clean cars anid to keep per- 
Sons out of them in the discharge of 
that duty kicks a boy trespassing ona 
moving car, thereby causing him to 
fall between the cars. Northwestern 
R. Co. v. Hack, 66 Ill. 238. 


64. Ill.—Chicago, etce., 
Brackman, 78 Ill. A. 141. 


Ind.—Smith v. Louisville, ete, R. 
Co., 124 Ind. 394, 24 NE 753. 


Ky.—Louisville, ete., R. Co. v. Me- 
Coy, 177 Ky. 415, 197 SW 801; Smith 
veouisyille, etc., R. Co.," 95. Ky. 11, 
23 SW 652, 15 KyL 390, 22 LRA 72. 


Miss.—Yazoo, ete., R. Co. v. Corne- 
lius, 131 Miss. 37, 95 S 90; Illinois 
ea Co. v. Green, 130 Miss. 622, 94 


N. Y.—Rounds v. Delaware, etc., BE 
Co; 642N. Ys 129; 2h AmR oe [aft 3 
a 329, 5 Thomps. & C. 475]: 


D.—Kinnonen v. Great Northern 
R. Peet 34 N. D. 556, 158 NW 1058. 


Oh. Sayhistier v. Cowan, 26 Oh. Cir. 
ter [aff 70 Oh. St. 514, 72 ‘(NE 


Tex.—International, etc., R. Co. v. 
Anderson, 82 Tex. 516, 17 SW 1039, 
27 AmSR 902; Grubb v. Galveston, 
(Civ. A.) 158 SW 694: 
. Co. 'v.,Mother, 5 Tex. 

1, LCKAS, KeTCHy i? 
- v. Moody, (Civ. A.) 23 SW 41. 


Wash.—Dixon v. Northern Pac. R. 
Co., 37 Wash. 310, 79 P 943, 107 AmSR 
810, 68 LRA 895, 2 AnnCas 620. 


[a] Illustrations.—(1) Where the 
members of a freight train crew fol- 
low a trespasser as he flees from the 
train, and inflict on him personal in- 
jury after he ceases' to be a tres- 
passer, the acts of the crew are not in 
the performance of any duty which 
they owe their employer, and it is not 
liable. Cincinnati, ete., R. Co. v. Rue, 
142 Ky. 694, 1384 SW 1144, 34 LRANS 
200. (2) Conceding that it is the duty 
of a railroad fireman to leave his en- 
gine and go back upon the running 
train and eject trespassers, where the 
shooting of a trespasser is not done in 
furtherance of the master’s business 
while attempting to eject the trespass- 
er, but willfully and maliciously, 
without warning, and for some per- 
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brakeman.*? 


sonal malicious and unlawful motive, 
without authority from the railroad 
company, it is not liable in damages. 
Illinois Cent. R. Co. v. Green, 130 Miss. 
622, 94 S 793. (3) Where a trespasser 
is shot by a railroad employee after he 
has alighted from a train, the com- 
pany is not liable. Southern Pac. R. 
Co. v. Kennedy, 9 Tex. Civ. A. 232, 29 
SW 394. (4) And although the shoot- 


‘ing takes place on the train in an ef- 


fort to eject the trespasser, if the 
employee afterward throws the body 
on the track for the purpose of con- 
cealing his crime, the company is not 
liable for the mutilation of the body. 
Houston, ete., R. Co. v. Bowen, 36 Tex. 
Civ. A. 165, 81 SW 80. 


65. Bjornquist v. Boston, etc., R. 
Co., 185 Mass. 130, 70 NE 53, 102 Am 
SR 332; Osalek v. Baltimore, ete., R. 
Cox 295 Pa. 5538, 145 A 582; Bolin v. 
Chicago, éte.; R. Co.,.108 Wis. 333, 84 
NW 446, 81 "AmSR 911. 


[a] Abusive language.—Reckless- 
ness or wantonness in dealing with 
a trespasser is not to be inferred from 
the mere use of language intended to 
influence the trespasser’s voluntary 
action, although the language used is 
not necessary or proper; but only 
where it is so unreasonable or im- 
proper in reference to its probable ef- 
fect on the safety of the trespasser as 
to indicate a wanton and reckless dis- 
regard of probable dangerous conse- 
quences. Bjornquist v. Boston, etc., 
R. Co., 185 Mass. 130, 70 NE 53, 102 
AmSR 8325 Bolin wv. Chicago, ete., Re 
Co.; ce Wis. 333, 84 NW 446, 81 ‘Am 
SR 91 

[b] Gurerels calling to a trespass- 
ing boy to get off a car, not followed 
by any violence in attempting to eject 
him, or overt deeds showing an inten- 
tion to use such force, is insufficient 
to make the railroad company liable. 
Osalek v. Baltimore, etc., R. Co., 295 
Pa. 553, 145 A 582. 

66. Brevig v. Chicago, etc., R. Co., 
64 Minn. 168, 66 NW 401; Williams 
v. Mobile, etc., R. Co., (Miss.) 19 S 
90; Alabama, etc., R. Co. v. McAfee, 
71 Miss. 70, 14 S,.260; Grahn v. Inter- 
national, etc., R. Co., 100 Tex. 27, 93 


SW 104, 123 AmSR 767, 5 LRANS 
1025. 
67. Brevig v. Chicago, etc., R. Co., 


64 Minn. 168, 66 NW 401. 


68. Illinois Cent. R. Co. v. Latham, 
72 Miss. 32, 16 S 757. 


[a] Thus a railroad company is 
not liable for the act of a brakeman 
in pushing a trespasser under his 
train because he will not pay for the 
privilege of riding, the money not 
having been demanded for his fare 
and the brakeman having no authority 
to collect his fare. Illinois Cent. R,. 
Co. v. Latham, 72 Miss. 32,16 S 757. 

69. U. S.—Toledo, etce., R. Co. v. 
Gordon, 143 Fed. 95, 74 CCA 289. 

Ga.—Savannah, etc., R. Co. v. Wat- 
son, 89 Ga. 110, 14 SE 890. 

Ind.—Baltimore, ete., R. Co. v. Nor- 
ris, 17 Ind. A. 189, 46 NE 554, 60 Am 
SR 166. 
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true as to a person who is ejected because he refuses 
to pay, for the privilege of riding, an employee who 
has no authority to collect fares.*® 


Acts of particular employees. 
these rules, where such servant or employee is at the 
time acting within the scope of his employment in 
removing a trespasser, a. railroad company will be 
liable for injuries caused by the willful, wanton, or 
reckless acts of a conductor,®® a flagman on a train,’° 
a crossing flagman or tender,’+ an engineer,’? or a 
It has been held that, even though the 
conductor is the only one authorized to eject a tres- 


In accordance with 


Iowa.—Hamilton v. Chicago, etc., R. 
Co., 119 Iowa 650, 93 NW 594. 


Okl.—Folley v. Chicago, ete, R. 
Co., 16 Okl. 32, 84 P 1090. 


Tex.—Southern Pac. R. Co. v. Ken- 
nedy, 9 Tex. Civ. A. 232, 29 SW 394. 


[a] Shooting.—A railroad com- 
pany is liable for the act of a conduc- 
tor in shooting a trespasser while he 
is in the act of alighting, unless the 
shooting is not done for the purpose of 
forcing the trespasser to get off, but 
merely from personal resentment. 
Southern Pac. R. Co. v. Kennedy, 9 
Tex. Civ. A. 232, 29 SW 394. 


As authorized to remove trespass- 
ers see infra § 2187. 


70. Southern R. Co. v. Hunter, 74 
Miss. 444, 21 S 304. 


[a] Illustration.—A railroad com- 
pany is liable for injuries willfully in- 
flicted by a flagman upon a trespasser, 
by violently ejecting him from a 
rapidly moving train, where it is the 
duty of a flagman to carry trespassers 
to the conductor, and, if he authorizes 
it, to have the train stopped and to 
put them off. Southern R. Co. vy. Hun- 
ter, 74 Miss. 444, 21 S 304. 


71. Winn v. Kansas City Belt R. 
Co., 245 Mo. 406, 151 SW 98; Paten- 
aude v. Boston, etc., R., 77 N. H. 74, 
87 A 249. 


[a]. Thus the act of a flagman re- 
quired to prevent boys from getting 
on cars at his crossing in forcibly 
seizing a boy from a car ladder and 
causing him to fall under the train is 
within the scope of his employment, 
and the railroad company is liable for 
the resulting injuries. Winn v. Kan- 
ane erat Belt R. Co., 245 Mo. 406, 151 


72. Chicago, etc., R. Co. v. West, 
125 Ill. 320, 17 NE 788, 8 AmSR 380 
[aff 24 Ill. A. 44] (forcing boy to jump 
off engine while in motion); Ste- 
phanik v. Baltimore, etc., R. Co., 243 
Pa. 43, 89 A 827; Palatty v. Charles- 
ton, ;ete., Ik, Cor 6 Tas Cy sou > SB 
932, 100 AmSR 750 (throwing blocks 
of coal at trespasser causing him to 
fall to the ground); Galveston, etc., 
R. Co. v. Zantzinger, 93 Tex. 64, 53 SW 
379, 77 AmSR 829, 47 LRA 282 [aff 
(Civ. A.) 49 SW 677). 


Authority to remove trespassers see 
infra § 87. 


73. Ala.—Mobile, ete, R. Co. v. 
Seales, 100 Ala. 368,13 S 917. : 


Ark.—St. Louis Southwestern R. 
re v. Mitchell, 100 Ark. 314, 140 SW 


Ill.—Illinois Cent. R, Co. v. King, 
179° Hl. 91, 53. NE 552,70 AmSR 593 
[afi 77. Tl, A. 58]. 


Kan.—Kemp v. Sen ete. uk, Cox, 
91 Kan. 477, 188 P 621 


Minn.—Penas v. naehibe. CEGs, 2 EN. 
Co., 112 Minn, 203, 127 SW 926, 140 
AmSR 470, 30 LRANS 627. 

Mo.—Fink vy. Kansas City Southern 
R. Co., 161 Mo. A. 314, 148 SW 568; 
Krueger v. Chicago, cles RCo, 94 
Mo. A. 458, 68 SW 22 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 2186-2187] 


passer, the company is liable for the assault of a 
brakeman or flagman, causing a person to jump from 
a moving train, on the ground that it is the duty of 
the conductor to restrain those under him from as- 
The acts of a brake- 
man in seizing and placing a boy in the cab of an 

engine, and of the enginemen in detaining him there 

for a while, are not within the scope of their employ- 

ment;7° but the presence of the boy there being con- 

trary to the rules of the company, the act of the en- 

ginemen in frightening the boy so as to cause him 

to jump in front of an engine passing on another 

track is within the scope of their employment and 

_the railroad company is liable for the boy’s injuries.*® 
[§ 2187] d. Employees Authorized To Remove 

As a general rule author- 
ity or duty to remove trespassers from a train or cars 


saulting even a trespasser.** 


Trespassers from Trains. 


N. Y.—Lang v. New York, etc., R. 
Co., 51 Hun 6038, 4 NYS 565 [aff 123 
N. Y. 656 mem, 25 NE 955 mem]. 


Or.—Newkirk v. Oregon-Washing- 
tom F., ete. Car, 223 Or, 28, 273 P7107. 


Pa.—Petrowski v. Philadelphia, etc., 
OO: 206 Pa.ibol, 107 A oss Dunne 
i rity abba R. Co. 249 Pa... 76, 94 


Tex.—Galveston, etc., R. Co. v. Les- 
ter, 24 Tex. Civ. A. 467, 59 SW 946; 
Houston, ete., R. Co. v. Grigsby, 13 
hs Civ. A. 639, 35 SW 815, 386 SW 


[a] Illustrations.—(1) A railroad 
company is liable for injuries caused 
by the willful act of a brakeman in 
pulling a trespasser off the train, and 
cursing and throwing stones at him, 
where he was instructed to put off 
anyone who was found beating his 
way. Illinois Cent. R. Co. v. King, 
179 Ill. 91, 53 NE 552, 70 AmSR 93 
[aff 77 Il]. A. 581]. (2) If, in the line 
of his duty, a railway brakeman 
shoots a trespasser in ejecting him 
from a train, the company is liable. 


St. Louis Southwestern R. Co. v. 
Mitchell, 100 Ark. 314, 140 SW 136; 
Houston, ete., R. Co. v. Bowen, 
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Where a minor, who is really, but not 
apparently, a trespasser, is thrown 
from a moving train by defendant’s 
brakeman and injured, the company 
is liable. Penas v. Chicago, etc., R. 
Co., 112 Minn. 203, 127 NW 926, 140 
AmSR 470, 30 LRANS 627. 


[b] Although brakeman may have 
no authority to use physical force to 
expel trespassers, yet if he is clothed 
with authority to order them off, the 
company is liable for injuries to a 
trespasser who is compelled to leave 
the train while in motion by the brake- 
man’s abusive language, threatening 
gestures, and threats of arrest. Tex- 
as, etc., R. Co. v. Mother, 5 Tex. Civ. 
A. 87, 24 SW 79. 


[ec] Performing other duties.— 
Where a brakeman struck at and pur- 
sued a ten-year-old trespasser on a 
train, in consequence of which he 
fell off and was run over, the railroad 
company is not relieved of liability be- 
cause the brakeman was at the time 
temporarily engaged in flagging 
trains, where the keeping of trespass- 
ers from the train was another of his 
duties. Stidfole v. Philadelphia, etc., 
R. Co., 261 Pa. 445, 104 A 668. 


[d] In Iowa, under Code § 1307, 
where a brakeman authorized to re- 
move trespassers does so under cir- 
cumstances of criminal brutality, the 
railroad company is liable, although 
the brakeman is guilty of a felonious 
assault. Marion v. Chicago, etc., R. 
Co., 64 Iowa 568, 21 NW 86. 


Authority to remove trespassers see 
infra § 2187. 
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cars.77 


Brakeman. 


74. Cook v. Southern R. Co., 128 N. 
C.(333, a8 SH 92b. 

75. Stephanik v. Baltimore, 
R. Co., 248 Pa. 48, 89 A 827. 

76. Stephanik v. Baltimore, etc., R. 
Co., supra. ; 

77. Carter v. Louisville, ete, R. 
Co., 98 Ind. 552, 49 AmR 780; Cincin- 
nati, ete., R. Co. v. Rue, 142 Ky. 694, 
134, SW 1144, 34 LRANS 200; Swift 


etc., 


v. St.. Louis-San Francisco R. Co., 
(Mo. A.) 15 SW (2d) 964; Newkirk 
v. Oregon-Washington R., etc., Co., 


128 Or. 28, 273 P 707. 

[a] Crew of freight train has im- 
plied authority to eject trespassers on 
the train. Cincinnati, etc., R. Co. v. 


Rue, 142 Ky. 694, 134 SW 1144, 34 
LRANS 200. 
[b] Servants in charge of switch- 


ing engines have implied authority to 
remove trespassers from the engine. 
Carter v. Louisville, etc., R. Co., 98 
Ind. 552, 49 AmR 780. 


78. McKeon v. New York, etc., R. 
Co., 183 Mass. 271, 67 NE 329, 97 Am 
SR 437; Ramsden v. Boston, etc., R. 
Co., 104 Mass. 117, 6 AmR 200; Hoff- 
man v. New York Cent., etc., R. Co., 
STN. ¥. 25;.41 AmiR 337 [afi 460N: 
Y. Super. 526]; Folley v. Chicago, etc., 
R. Co., 16 Ok]. 32, 84 P1090. And see 
cases supra note 69. 


79. See cases supra notes 70-73; 
infra notes 80-91. 


80. Louisville, etc., R. Co. v. Mc- 
Coy, 177 Ky. 415, 197 SW 801; Gal- 
veston, etce., R. Co. v. Zantzinger, 93 
Tex. 64, 53 SW 379, 77 AmSR 829, 47 
LRA 282 [aff (Civ. A.) 49 SW 677]. 


[a] Where one in charge of en- 
gine has absolute possession of its 
machinery, he has authority to eject 
a trespasser from the engine thereby 
making the railroad company liable 
for excessive force used in such ejec- 
tion. Galveston, etc., R. Co. v. Zant- 
zinger, 93 Tex. 64, 53 SW 379, 77 Am 
SR 829, 47 DRA. 282 [aff (Civ. A.) 49 
SW 677]. 

81. Ga.—Georgia Southern, etc., R. 
1 v. Thomas, 18 Ga. A. 511, 90 SH 

0. 

Iowa.—Johnson v. Chicago, etc., R. 
Co., 116 Iowa 639, 88 NW 811. 

Kan.—O’Banion v. Missouri Pac. R. 
Co., 65 Kan. 352, 69 P 353; Kansas 
City, etc., R. Co. v. Kelley, 36 Kan. 655, 
14 P 172, 59 AmR 596. 

Ky.—Smith v. Louisville, ete. R. 
Co., 95 Ky. 11, 23 SW 652, 15 KyL 390, 
Qe AN 2s. lino, Cent, R:iiCorry. 
McManus, 67 SW 1000, 24 KyL 81; 
Elliot v. Louisville, etc., R. Co., 52 
SW 833, 21 KyL 630. 

Mich.—Verlinde v. Michigan Cent, 
R. Co., 165 Mich. 371, 130 NW 317. 

Minn.—Brevig v.* Chicago, etc., R. 
Co., 64 Minn. 168, 66 NW 401, 
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is in the employee who is in charge of such train or 
Ordinarily such authority is vested in the 
conductor of the train,’® but may be vested in other 
employees with respect to particular trains or cars,’® 
such as in the engineer with respect to his engine.®? 


In some jurisdictions it is held that 
a brakeman has implied authority to remove tres- 
passers by virtue of his employment, so as to hold 
the railroad company lable for his willful, wanton, 
or reckless acts in doing so,*! even though the rules 
of the company require conductors not to permit un- 
authorized persons to ride on the trains.®? 
other jurisdictions a brakeman has no such implied 
authority, and, in order to hold the railroad company 
liable for his willful and wanton acts in removing a 
trespasser, it must be shown that authority to do 
so has been given or acquiesced in by the company ;*? 


But in 


Mont.—Golden vy. Northern Pac. R. 
Co., 389 Mont. 435, 104 P 549, 34 
LRANS 1154, 18 AnnCas 886. 


N. J.—West Jersey, etc., R. Co. v. 
Welsh, 62°N. J. i. 655, 42 A 736,072 
AmSR 659. 


N. Y.—Hoffman v. New York Cent., 
etc, RuiCo., 8% NE Yared pda Amr essen 
[aff 46 N. Y. Super: 526]; *Hughes v. 
One York, etc., R. Co., 36 N. Y. Super. 


N. C.—Hayes v. Southern R. Co., 141 
IN. Co 195, 538 SE) 847, 


Or.—Newkirk vy. Oregon-Washing- 
ton R:, ete, ‘Co.; 128%Or, 2s) ATT One 


Wash.—Dixon v. Northern Pac. R. 
Co., 37 Wash. 310, 79 P 943, 107 Am 
SR 810, 68 LRA 895. 


[a] Thus, where a railroad’s rules 
required employees to render every 
assistance in their power in carrying 
out the rules and special instructions, 
among which special instructions to 
freight conductors was one _ that 
tramps or other persons, without 
legitimate business on trains, must 
not be allowed to ride, and that every 
precaution must be taken to prevent 
cars being robbed while in transit, a 
freight brakeman had implied author- 
ity to order trespassers off the cars. 
Verlinde v. Michigan Cent. R. Co., 165 
Mich. 371, 130 NW 317. 


[b] Brakeman on passenger train 
has authority to remove in a lawful 
manner a trespasser upon the train, 
whether or not the authority is con- 
ferred by, the rules of the company. 
Hoffman v. New York Cent., ete., R. 
Co., 87 N. Y. 25, 41 AmR 387 [aff 46 
N. Y. Super. 526]. 


[c] Where man wearing brake- 
man’s cap and jacket appears on a 
train and assumes to act upon such 
train with authority, and is called by 
those who see him a brakeman, it may 
be presumed that he is in the employ 
of the railroad company as a brake- 
man so as to render the company lia- 
ble for his acts in removing a tres- 
passer. Hughes v. New York, etc., R. 
Co., 36 N. Y. Super. 222. 


82. West Jersey, etc., R. Co. v. 
Welsh, 62 NF J. Li: 655, 42° A 2736.0 72 
AmSR 659. 


83. Ill.—Chicago, ete, R. Co. v. 
Ketchem, 99 Ill. A. 660; Chicago, etc., 
R. Co. v. Brackman, 78 Ill. A. 141. 


Ind.—Lake Shore, etc. R. Co. v. 
Peterson, 144 Ind. 214, 42 NE 480, 43 
NE 1. 

Mass.—Harrington v. Boston, etc., 
R., 213 Mass. 338, 100 NE 606, 45 
LRANS 813, AnnCas1914A 597; Planz 
v. Boston, etc., R. Co., 157 Mass, 377, 
32 NE 356, 17 LRA 835. 


Mo.—Farber v. Missouri Pac. R. 
Co., 32 Mo. A. 378 [aff 116 Mo. 81, 22 
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and such authority may be implied from a custom 
of brakemen to eject trespassers, of which custom 
the company knows or ought to know,** notwith- 
standing the company’s rules prohibit brakemen from 
interfering with trespassers except under direction 
of the conductor;**> or it may be implied from his 
being placed in charge of the train or ears.°° A dis- 
tinction has been made in this regard between a pas- 
senger and freight train, a brakeman on a passenger 
train being under more of a duty to remove tres- 
passers than a brakeman on a freight train;*’ but 
this distinction has been denied.§§& If a brakeman has 
authority to put trespassers off a freight train it nec- 
essarily includes the right to keep them off, and to 
forbid and prevent their getting on again,®® and the 
fact that a brakeman assaulting trespassers is mis- 
taken in thinking that they are going to get back on 
the train will not relieve the company from liability, 
although the act is one of the brakeman’s ill will.®° 


Fireman employed to coal the engine and do such 
other incidental work in and about the engine and ten- 
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der as is necessary to operate the engine has no au- 
thority, and is acting beyond the scope of his employ- 
ment, in leaving the engine and going back over the 
train to eject a trespasser.®+ 


[§ 2188] 3. From Depots.°? The depot. and 


grounds of a railroad company are not public property © 


like a road or street,®* but they have a quasi-publie 
character through the license of the company as a 
common carrier of passengers.°* Such license, how- 
ever, extends only to a reasonable use for the accom- 
modation of passengers and necessary privileges con- 
nected with the business,®® and therefore in the ab- 
sence of a statutory or charter provision,®® or other 
authorized regulation®’ to the contrary, a railroad 
company may make reasonable regulations as to any 
person not entering the station as a passenger or to 
transact other business with the railroad company,°®® 
and may either exclude such a person from its sta- 
tion,®® or admit him upon any reasonable condition 
it sees fit;+ and a person entering its station in con- 
travention of such a rule or regulation is a trespass- 


SW 631, 20 LRA 350]; Krueger v. 
Chicago, ete., R. Co., 84 Mo. A. 358. 


Oh.—Whistler v. Cowan, 26 Oh. Cir. 
Hee faten70 vOh. Sti ode, F2c) INES 


Pa.—Towanda Coal Co. v. Heeman, 
86 Pa. 418. 


Tex.—Houston, etc., R. Co. v. Ruth- 
erford, 94 Tex.- 518, 62 SW _ 1056; 
Texas, «ete; R. Co. v. Black, 87 Tex. 
160, 27 SW 118; International, etc., R. 
Co. v. Anderson, 82 Tex. 516, 17 SW 
1039, 27 AmSR 902; Texas, ete, R. 
Co. v. Moody, (Civ. A.) 23 SW 41. 


Va.—Chesapeake, ete, R. Co. v. 
Anderson, 93 Va. 650, 25 SE 947. 


And see cases supra note 73. 


{a] Brakeman on freight train has 
not per se authority to eject a tres- 
passer. Marcum v. Missouri, ete. R. 
Co., 189 Mo. A. 217, 122 SW 1148. 


[b] Brakeman acting as aid to 
conductor in expelling trespassers 
acts within the scope of his authority 
in attempting to expel a trespasser, 
even though he does not report the 
trespasser’s presence to the conduc- 
tor. Graham v. St. Louis, etc., R. Co., 
(Mo. A.) 273 SW 221. 


[c] Rule of company, reciting that 
brakemen are under immediate or- 
ders of conductor or yardmaster, with 
whom they serve and to whom they 
must give their assistance in the per- 
formance of his duty, and that they 
are to ask and receive from him all 
instructions necessary as to their du- 
ties, and that in general they are the 
servants and guardians of the train 
to do all the work required during its 
trip and to protect it from danger, 
does not authorize freight brakemen 
to eject trespassers generally. Lake 
Shore, etc., R. Co. v. Peterson, 144 Ind. 
214, 42 NE 480, 43 NE 1. 


{[d] Private orders.—In an action 
for injury to a boy of twelve from be- 
ing forced or scared from-a moving 
train by a brakeman, wherein it ap- 
peared that brakemen were directed to 
notify conductors if they saw tres- 
passers on the trains, and that con- 
ductors would attend to their removal, 
it was error to instruct that, unless 
it was within the scope of brakemen’s 
employment to eject trespassers, 
there could be no recovery for “such 
brakeman would not be acting within 
the scope of his authority.” Petrow- 


ski v. Philadelphia, etce., R. Co., 263 
Pa. 531, 107 A 381. 
84. Marcum vy. Missouri, etc., R. 


Co., 139 Mo. A. 217, 122 SW 1148; 


Texas, etc., R. Co. v. Mother, 5 Tex. 
Civ. A. 87, 24 SW 79; Chesapeake, etc., 
v. Anderson, 93 Va. 650, 25 


85. Marcum vy. Missouri, 
Co., 139 Mo. A. 217, 122 SW 1148; 
Houston, ete., R. Co. v. Rutherford, 
(Civ. A.) 62 SW 1069 [aff 94° Tex. 
518, 62 SW 1056]. 


86. Bjornquist v. Boston, ete, R. 
Co., 185 Mass. 130, 70 NE 53, 102 Am 
SR 332. 


87. McKeon v. New York, etc., R. 
Co., 183 Mass. 271, 67 NE 329, 97 Am 
SR 437. 


88. Newkirk v. Oregon-Washing- 
ane R., ete., Co., 128 Or. 28, 35, 273 P 


“We are not impressed with de- 
fendant’s earnest argument to the 
effect that there is a wide distinction 
between freight and passenger trains 
in so far as the duty of brakemen is 
concerned. In both trains we think 
brakemen are under the command of 
the conductor, are required to assist 
him wherever he might need them 
and that one of the principal duties of 
the brakemen on either kind of train 
is to protect the property of the com- 
pany as well as other property com- 
mitted to its care. We believe that 
requires the courts to imply from the 
very nature of brakemen’s employ- 
ment the authority to eject trespass- 
ers at proper places and times.” 
Newkirk v. Oregon-Washington R., 
etc., Co., supra. 


Barnes v. Missouri Pac. R. Co., 


6tCa GR: 


Sak 
(Mo. A.) 192 SW 1040. 


90. Barnes v. Missouri Pac. R. Co., 
supra. 

91. Illinois Cent. R. 
130 Miss. 622, 94 S 793. 


[a] In Oklahoma it has been held 
that a fireman was acting within the 
scope of his employment in compelling 
a boy to get off a freight train. Chi- 
cago, ete., R. Co. v. Matukas, 47 Okl. 
302, 147 P 1038, LRA1917C 1066, 


92. Liability for removal by special 
police officer see Master and Servant 
§ 1461. 

93. Weiler v. Pennsylvania R. Co., 
12 PittsbLegJNS (Pa.) 347. 

Nature of railroad generally see 
supra § 

94. Weiler v. Pennsylvania R. Co., 
12 PittsbLegJNS (Pa.) 347. 

95. Weiler v. Pennsylvania R. Co. 


supra; Harris v. Stevens, 31 Vt. 79, 
73 AmD 337. 


Co. v. Green, 


[a] .Such license is revocable as to 
all persons except those who have 
legitimate business there growing out 
of the operation of the road or with 
the officers or employees of the com- 
pany. Harris v. Stevens, 31 Vt. 79, 
73 AmD 337. 


[b] Railroad companies are not 
bound to permit persons not having 
business with them as carriers to go 
upon and remain at their station and 
grounds; and their officers in charge 
of the railway station may inquire 
as to the business of anyone in the 
depot apparently without ostensible 
business or whom they suspect to be 
there on improper business. /Weiler 
v. Pennsylvania R. Co., 12 PittsbLeg 
JNS (Pa.) 347. 


96. See statutory and charter pro- 
visions. 


97. Perth Gen. Station Committee 


v. Ross, [1897] A. CG. 479. 


98. Perth Gen. Station Committee 
v. Ross, supra. 


Regulation by carrier of use of 
premises see Carriers §§ 1075-1077. 


Regulations generally see s 
ORG ion 6 4 y: are 


99. Fluker v. Georgia R., eté., Co., 
81 Ga. 461, 8 SH 529, 12 AmSR 328, 
2 LRA 843; Perth Gen. Station Com- 
mittee v. Ross, [1897] A. C. 479. 


[a] Railroad corporation may ex- 
clude whom it pleases when they come 
to transact their own private busi- 
ness with passengers or third persons, 
and admit whom it pleases when they 
come to transact such _ business. 
Fluker v. Georgia R., etc., Co., 81 Ga. 
a: 8 SE 529, 12 AmSR 328, 2 LRA 


[b] Remedy.—If a member of the 
public believes that he has a right to 
use the station, and thinks that he has 
been unreasonably prevented from do- 
ing so by the company, his remedy is 
by. an application to the railroad com- 
missioners, or other proper authori- 
ties, and not by an action at law. 
Perth Gen. Station Committee v. Ross, 
[US934) VALE M479" 


1. Adams vy. Chicago, etc., R. Co., 
156 Iowa 31, 135 NW 21, 42 LRANS 
373; Perth Gen. Station Committee vy, 
Ross, [1897] A. C. 479. 


[a] Railroad company may ex- 
clude public from stations, except at 
train time, but not in a manner to 
imperil life or limb. Adams v. Chi- 
cago, etc., R. Co., 156 Iowa 31, 185 NW 
21, 42 LRANS 3:73. 


a a a a i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2188-2190] 


er? and may rightfully be ejected by the company, 
through authorized employees, using no more force 
than is reasonably necessary for the purpose.* 
der this rule innkeepers or their agents upon a depot 
platform for the purpose of soliciting passengers to 
patronize their houses,* and persons selling lunches 
to passengers or soliciting orders therefor,®> may be 


ejected from the depot premises. 


[§ 2189] HE. Liability for Acts of Third Persons.® 
As a general rule a railroad company is not liable for — 
injuries caused by the unauthorized acts of a third 
But where such 
person is one who has certain duties to perform upon 
the trains or premises and the company knows or is 
charged with knowledge of a dangerous practice by 
such person, it may be held liable for a failure to 
exercise due care to prevent the continuation of such 
practice,* as in the ease of dangerous practice of 
mail or news agents in delivering packages from its 


person, not a railroad employee.’ 


So where the negligence 
203 Ill. A. 


trains.® 


2. Chicago v. 
259. 

3. Ark.—Landrigan v. 
Ark. 50, 25 AmR 547, 

Mass.—Com. v. Power, 7 Metc. 596, 
41 AmD 465. 


Moser, 


State, 31 


Ill— Chicago v. Moser, 203 Ill. A. 
259. 
Iowa.—Adams v. Chicago, etc., R. 


Co., 156 Iowa 31, 135 NW 21, 42 


LRANS 373. 


Pa.—Gillis v. Pennsylvania R. Co., 
59 Pa. 129, 98 AmD 317. 


Vt.—Harris v. Stevens, 31 Vt. 79, 
73 AmD 337. 


Eng.—Wood v. North British R. Co., 
2k. (Ct. Sess.) 1. 


[a] ‘Ticket scalper.—Where a per- 
son known to be a ticket scalper re- 
fuses to disclose his business upon 
depot grounds, upon request, and re- 
fuses or neglects to leave when or- 
dered, he may be removed by such 
force as is necessary for that purpose. 
Weiler v. Pennsylvania R. Co., 
PittsbLegJNS (Pa,) 347. 


[b] Cabman.—Where a cabman in 
a railroad station has concluded the 
business which brought him there and 
refuses to leave, he becomes a tres- 
passer, and the railway servants are 
entitled to remove him by force if 
necessary. Wood v. North British R. 
Co. 2 oS (Ct. Sess.) 1. 


[ec] Station agent of a railroad 
company may forcibly eject a person 
not a passenger from the station, 
whether disorderly or not, upon his 
refusal to leave. Adams v. Chicago, 
etc., R. Co., 156 Iowa 31, 135 NW 21, 
42 LRANS 373. 


[ad] Watchmen employed by a rail- 
road company to guard its station and 
premises act within the scope of their 
employment when they follow a tres- 
passer from the station platform, 
where they have attempted to arrest 
him, onto a public highway, where 
they shoot him, causing the injuries 
for which he sues, since the entire 
affair is one continuous transaction. 
Louisville, etc., R. Co. v. Bryant, 200 
Ky. 177, 252 SW 145. 


[e] Unauthorized acts in removing 
trespasser from a depot do not render 
a railroad company liable therefor. 
Weiler v. Pennsylvania R. Co., 12 
PittsbLegJNS (Pa.) 347. 

Ejection by carrier of intruders at 
depot see Carriers § 1169. 

4 Landrigan v. State, 31 Ark. 50, 
25 AmR 547; Com. v. Power, 7 Metc. 
(Mass.) 596, 41 AmD 465. 
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ployees is the proximate cause of the injury,° the 
company is liable notwithstanding the acts of a third 
person are also instrumental as a contributory 
cause,'? and even though the person injured is an ° 
employee of the latter.!? 


Passengers. A railroad company is not liable for 
the acts of a passenger on a train, against a person 


walking along the tracks,!* unless it has knowledge 


General. 


of railroad em- ! proximate cause 

5. Fluker v. Georgia Riv ete, Gok 
81 Ga. 461, 8 SE 529, 12 AmSR 328, 
2 LRA 843. 


6. liability for acts of special po- 
ae Officer see Master and Servant § 


7. Stevenson v. Chicago, ete., R. 
Co., 18 Fed. 493, 5 McCrary 634; Wil- 
liams v. Woodward Iron Co., 106 Ala. 
254, 17S 517; Gulf, etc., R. Co. v. Mc- 
Leod, 152 Miss. 9, 118 S 347; Hbright 
v. Mineral R., etc., Co., 2 Mon. (Pa.) 
126, 15 A 709. 


[a] Acts for which not liable.— 
(1)- Act of a stranger in closing a 
Switch and causing a car to pass on 
to the main track, whereby a colli- 
sion occurred, Williams: v. Wood- 
ward Iron Co., 106 Ala. 254, 17 S 517. 
(2) Act of wrongdoer in taking off 
brakes on standing cars without 
knowledge of the company. Ebright 
v. Mineral R., etc., Co., 2 Mon. (Pa.) 
126, 15 A 709. (8) Setting cars in 
motion, whereby they bumped into 
other cars causing injury to a person 
who is lawfully working thereon. 
Stevenson v. Chicago, etc., R. Co., 18 
Fed. 493, 5 McCrary 636; Gulf, etc., 
Bae v. Mcleod, 152 Miss. 9, 118 S 


8. Galloway v. Chicago, etc, R. 
Co,, 56 Minn. 346, 57 NW 1058, 45 Am 
SR 468, 23 LRA 442. 


9. See supra § 2135. 
10. See infra §§ 2190-2193. 


11. Gulf, ete. R. Co. v. Beasley, 
(ORL) 153 Pei: 

[a] Bumping car.—(1) Where a 
railroad employee directs a person to 
load a car situated on a spur track 
and in an unsafe place, for the reason 
that other cars may bump into it, and 
such person is injured by another car 
bumping into the one in which he is 
at work, the railroad company may 
be held liable for such injury, al- 
though an independent agency had 
control of the bumping car, and was 
responsible for starting it in motion. 
Gulf, etce., R. Co. v. Beasley, (Okl.) 
153 P1155. (2) Care and liability as 
to persons working on or about cars 
generally see supra §§ 2172-2175. 


12. Glappa v. Boomer, 179 Mich. 
76, 146 SW 1384. 

[a] Tllustration.—A railroad com- 
pany which negligently moves a car 
on a private sidetrack over accumu- 
lated sand, causing a derailment, is 
liable to a person injured thereby, al- 
though ‘he is an employee of a party 
using the side track, who has con- 
tracted to keep it clear from sand, 
as it is the company’s duty in moving 


*By GILBERT G. FINLEY (§§ 2190-2193). 


of his intention to commit such acts, and fails to re-- 
strain him or eject him from the train;!4 and this 
rule is not affected by a statutory provision, enacted 
for the protection of passengers, making it the duty 
of the company to eject a passenger who is annoying 
the«passengers, or to notify a police officer.1® 

[§ 2190] F. Proximate Cause of Injury*1°—1. In 
In order for the alleged negligent act or 
omission of a railroad company to impose liability 
upon it for an injury sustained by one going upon 
or near its tracks, such act or omission must be the 


of the injury sustained,’ and it is 


its cars to use reasonable care to 
avoid injuring those lawfully on the 
premises. Glappa v. Boomer, 179 
Mich. 76, 146 NW 134. 


13. Nashville, etc., R. Co. v. Low- 
ery, 148 Ky. 599, 147 SW 19. 


[a] Shooting.—Death of a person 
walking along a railroad, from a pas- 
senger shooting him from the train, 
was not due to negligence of the rail- 
road company to restrain or eject the 
passenger, where the intention of the 
passenger to use his pistol was not 
brought to the knowledge of the train 
employees. Nashville, etc., R. Co. v. 
Lowery, 148 Ky. 599, 147 SW 19. 

14. Nashville, etc., R. Co. v. Low- 
ery, supra. 

15. Nashville, etc., R. Co. v. Low- 
ery, supra. 

16. Cross references: 


Contributory negligence as proximate 
cause see infra § 2234. 

Proximate cause in general see Dam- 
ages §§ 69-74; Negligence §§ 477— 
499; Torts [38 Cyc 442 et seq]. 

Whether question for court or jury 
see infra § 2272. 

17. U. S—Bookman vy. Seaboard 
Air Line R. Co., 152 Fed. 686, 81 CCA 
612; St. Louis, ete., R. Co. v. Miles, 
79 Bed. 257; 24 CCA 559, 


Ala.—Louisville, ete., R. Co. v. 
Lewis, 141 Ala. 466, 37 S 587. 

Ark.—Nixon v. Fulkerson, 128 Ark. 
172, 193. SW 500. 


Cal.—Puckhaber v. Southern Pac. 
Co., 182 Cal. 363, 64 P 480. 


Ga.—Southern R. Co, vy. Flynt, 2 
Ga. A. 162, 58 SE 374. 
Kan.—Chicago, ete. R. 
Parkinson, 56 Kan, 652, 44 P 
Ky.—Chesapeake, ete., R. Co. v. 
Goodman, 218 Ky. 117, 290 SW 1054; 
Lexington, etc., R. Co. v. White, 182 
Ky. 267, 206 SW 467. : 
Md.—Philadelphia, ete, R. Co. v. 
Stebbing, 62 Md. 504. 
. Mich.—Burden vy. Lake Shore, etce., 
R. Co., 104 Mich. 101, 62 NW 173. 
Miss.—Billingsley v. Illinois Cent. 
RCo 00 MSs 6125-56 Su9 0: 


Mo.—Harper v. St. Louis Mer- 
chants’ Bridge Terminal Co., 187 Mo. 
575, 86 SW 99; Norton v. Ittner, 56 
Mo. 351. . 

N. Y.—Chrystal v. Troy, ete, R. 
Co., 124 N. Y. 519, 26: NH 1103. 

N. C.—Treadwell v. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617; 
McNeill v. Atlantic Coast Line R. Co., 
167 N. C. 390, 395, 88 SE 704; Hayes 
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not liable for injuries to which its alleged negligent 
act or omission did not contribute, or, to which it con- 
tributed, if at all, only remotely;+® or in other words 
_there must be a causal connection between the neg- 
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ligent act of the railroad company, even though it. be 


Vv. eogtbetn 0 COsetaleNsc@s 190,000 
es 84 


yarns v. McAdoo, 265 Pa. 

449, 109 A 763. 
Tex._San Antonio, ete., 
Jazo,, (Civ. A.) 25 SW 712. 


Va.—vVirginia Midland R. Co. 
wae 84 Va. 498, 5 SE 573, 10 ‘AmSR 


Re COs 


“Plaintiff cannot recover upon 
proof of negligence alone.” McNeill 
v. Atlantic Coast Line R. Co., supra. 


[a] Acts held proximate cause.— 
(1) Leaving a switch open so that 
the train ran on a spur and collided 
with cars, killing deceased, was the 
proximate cause, and not the break- 
ing of a coupling pin which prevent- 
ed the stopping of the cars. Carmona 
v. Fajardo Dev. Co., 5 Porto Rico 
Fed. 209. (2) Failure of the com- 
pany to remove or sand accumula- 
tion of ice upon a stock chute was 
the proximate cause of an injury: to 
a shipper who was driving cattle up 
the chute on to a car, when one of 
the animals, owing to the ice, slipped 
against another and the latter fell 
upon the shipper injuring him. Kin- 
caid v. Kansas City, etc., R. Co., 62 
Mo. A. 365. 


[b] Removal of trespasser.— 
Where a trespasser on defendant’s 
train was forcibly ejected by a brake- 
man while the train was moving 
rapidly, and in falling struck a clear- 
ance post by the side of the track 
and was thereby thrown under the 
ear wheels and injured, the act of 
the brakeman in improperly ejecting 
him was the proximate cause of the 
injury. Hayes v. Southern R. Co., 141 
N. C. 195, 53 SE 847. 


18. U..S.—Chicago, ete., R. Co. v. 
Elliot, 55 Fed. 949, 5 CCA 347, 20 
LRA 582. 


Ill—Thompson v. Cleveland, etc., 
mR. Co, 226 Ill. 542, 80 NE! 1054.9 
LRANS 672 [aff 123 Ill. A. 47]. 


Ind.—Pittsburgh, etc., R. Co. v. 
Seivers, 162 Ind. 334, 67 NE 680, 70 
NE 133. 


Iowa.—Post v. Chicago, etc., R. 
159 Iowa 639, 140 NW 869; 
erty v. Chicago, éte; Ry Cos, 
257, 114 NW 902, 126 AmSR 282, 114 
LRANS 590. 


Ky.—Louisville, etce., R. Co. v. Wel- 
don, 65 Ky. 654, 477 Sw 459; Illinois 
Cent. R. Co. v. Reed, 141 Ky. 191, 132 
Sw 440. 

Mich.—Burden y. Lake Shore, ete., 
R..Co., 104 Mich. 101, 62 NW 173. 


Mo.—Stewart v. Missouri Pac. R. 
Co., 308 Mo. 383, 272 SW 694. 


Nebr.—Meyer v. Midland Pac. R. 
Co., 2 Nebr. 319. 


N. J.—Malatesta v. Atlantic yee 
etc., R. Co., 88 N. J. L. 207, 96 A 54 


Oh.—Dunham v. Baltimore, ete., R. 
Go.) 34. Oh, Cir. (Ct. 408. 


Tex.—Missouri, etc., R. Co. v. Hous- 
man, 60 Tex. Civ. A. 102, 127 SW 251; 
Louthian. v. Et. Worth, .etc,, R.' Co, 
50 Tex. Civ. A. 613, 111 SW 665; Roz- 
wadosfskie v. International, etc., fae 
C@Oy ole ex, (Civie As Wager Once BX 
See Shawver v. American R. Express 


Co., (Civ, A.) 236 SW 800 (holding 
the negligence, if any, in leaving 
down a truck tongue over which 


plaintiff stumbled when traversing 
a wide, smooth platform to mail a 
letter, was not negligence in a legal 
sense so as to support an action, be- 


cause an injury of the kind suffered 
could not reasonably have been an- 
ticipated under the circumstances). 


Wis.—Hotchkiss vy. Green Bay, etc., 
R. Co., 153 Wis. 340,.141 NW 231; Mc- 
Candless v. Chicago, etc., R. Co., 71 
Wis. 41, 36 NW 620. 


Que.—Gagnon v. Canadian Nat. R. 
Co., 65 Que. Super. 430. 


[a] Occupation of street.—Where 
an engine and cars which were un- 
lawfully occupying a street injured a 
person in moving off, the moving of 
the train, which was a legitimate act, 
and not the unlawful occupation of 
the street, was the proximate cause 
of the injury. Armil v. Chicago, etc., 
R. Co., 70 Iowa 1380, 30 NW 42. 


[b] Railroad company is not li- 
able for insanity of an injured per- 
son, where it results from the fact 
that, subsequent to the accident and 
before commitment to the ‘hospital, 
the person saw the bodies of persons 
killed and injured in other accidents, 
or where the insanity was a result of 
the accident and subsequent occur- 
rences combined. Rooney v. New 
Work, etc.,2Rs Cos, 13 Mass. 222, 53 
NE 435. 


[ec] Act of company not proxi- 
mate cause.—(1) Where a boy en- 
tered a railroad company’s yards up- 
on the invitation of a car repairer 
and participated in the movement of 
the repairer’s car, and after the work 
was done passed on to a highway 
crossing and was injured by reason 
of his jumping upon a passing car, 
the negligence of the company was 
not the proximate cause. Horn vy. 
Chicago, etc., R. Co., 124 Iowa 281, 99 
NW 1068. (2) Where the conductor 
of a train stated to a trespassing 
boy that he would take him to a 
station and turn him over to an offi- 
cer, whereupon the boy jumped and 
was killed, the statement was not 


the proximate cause of his injury 
Burden v. Lake Shore, ete., Cor 
104 Mich, 101, 62 NW 1738;. @) A 


railroad hostler’s failure to override 
a repair company employee’s stop 
signal and avoid a dangerous over- 
hang from a round table was not the 
proximate cause of the death ‘of a 
workman who was crushed when the 
table was being rotated. Erie R. Co. 
v. Collins, 11 F. (2d) 482 [certiorari 
den 273 U. S. 702 mem, 47 SCt .95 
mem, 71 L. ed. 848 mem]. (4) The 
assurance of the conductor that the 
moving train would not strike plain- 
tiff’'s wagon was not the proximate 
cause of his injury, where plaintiff 
did not rely on such assurance, but 
moved his wagon farther away and 
placed himself in such a _ position 
that he was injured when the wagon 
was struck. [Illinois Cent. R. Co. v. 
Reed, 141 Ky. 191, 132 SW 440. (5) 
The trespass of a boy and compan- 
ions, for which trespass the rail- 
road company is not liable, was held 
the proximate cause of injury of the 
boy and not the failure of the rail- 
road company to inclose or lock the 
turntable. Louisville, ete., R. Co. v. 
Stolle, 7 Ky. Op. 70. (6) The origi- 
nal wrong of certain section men, in 
inviting a boy on a handear, for 
which the company was not respon- 
sible, was the proximate cause of 
the boy’s injury by falling off the 
car. Dougherty v. Chicago, etc., R. 
Co., 187 Iowa 257, 114 NW 902, 14 
LRANS 590, 126 AmSR 282. (7) The 
advice of a foreman of a gravel car 
to a boy to jump on a moving freight 
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negligence per se, and the injury complained of.1® 
An act which is the proximate cause of an injury 
must also, it has been held in order to impose lia- 
bility upon a railroad company, be a wrongful act?° 


train to return to his home, in which 
effort he is injured, is the proximate 
cause of the injury to such boy, but 
as such advice is outside of such 
foreman’s employment, the company 
is not liable. Keating v..Michigan 
Cent., etce., R. Co., 97 Mich. 154, 56 NW 
346, 37 AmSR 328. (8) Negligence, 
if any, in failing to maintain a flag- 
man at a railroad crossing, is not a 
proximate cause of injury to a boy 
who broke away from those who had 
him in charge and ran to and at- 
tempted to board a moving train on 
the right of way near the crossing. 
Dial v. Southern R. Co., 113 S. C. 363, 
101 SE 831. (9) The failure to re- 
store a street to its former state of 
usefulness was not the proximate 
cause of the injury to plaintiff who 
was run over by a team frightened 
by a moving freight train. McCand- 
less v. Chicago, etc., R. Co., 71 Wis, 
41, 36 NW 620. 


[d] Position of a trespasser on a 
freight car who volunteered to op- 
erate at a brake which could not be 
held by ratchet did not increase his 
danger or contribute to his death, 
since he could have jumped off the 
train, from that position as well as 
from any other part of the car. Der- 
rickson v. Swann-Day Lumber Co., 
(Ky.) 115 SW 191. 


19. Ala.—Alabama Great South- 
mee ae v. Chapman, 80 Ala. 615, 
2 738. 


Cal.—Puckhaber v. Southern Pac. 
Co., 182 Cal. 363, 64 P 480. 


Miss.—Louisville, ete, R. Co. v.- 
Daniels, 135 Miss. 33, 99 S 434, 34 
ALR 516; Billingsly v. Illinois Cent. 
R. Co., 100 Miss. 612, 56 S 790. 

Mo.—Harper v. St. Louis  Mer- 
chants Bridge Terminal Co., 187 Mo. 
peo: Re SW 99; Norton v. Iittner, 56 

oO. 5 


Mont.—Melzner v. Chicago, ete., R. 
Co., 51 Mont. 487, 153 P 1019. 


[a] Actual collision is not neces- 
sary (1) to constitute such causal 
connection in an action for injuries 
caused by a train (Alabama Great 
Southern R. Co. v. Chapman, 80 Ala. 
615, 2 S 738), (2) but such connec- 
tion may be established by a succes- 
sion of intervening circumstances, as 
where the train negligently strikes 
an animal which thereby bounces or 
is thrown against the party injured 
(Alabama Great Southern R. Co. v. 
Chapman, supra), (3) or negligent- 
ly collides with another train where- 
by a car is thrown against him 
(Southern R. Co. y. Williams, 143 
Ala, 212, 38 S 1013), (4) or where it 
negligently causes him to fall from 
a bridge or trestle (McMillan v. 
Burlington, ete., R. Co., 46 Iowa 231). 


_ [bo] It must appear that the in- 
jury was the natural and probable 
consequence of the negligence or 
wrongful act, and that it ought to 
have been foreseen in the light of 
the attending circumstances. Louis- 
ville, ete., R. Co. v. Daniels, 185 Miss. 


33, $9 S 434, 34 ALR 516. 

20. Hunt v. Central of Georgia R. 
Co., 7 Ga, A. 375, 66 SE 1039; Howell 
ne ‘Vicksburg 2g, ete., Row CO. =d 44 hla, 
427, 80 S 61 

[a] Dina sees ee a minor 


child of tender years under his par- 
ents’ control being sent upon an er- 
rand, voluntarily or unwittingly piac- 
es himself in peril with respect to de- 
fendant’s moving train, not shown to 
be unlawfully operated, so that in- 
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of the railroad.21 


injury.?° 


jury and possible death are inevita- 
ble, and those consequences follow, 
the parents have no cause of action 
in damages against defendant. Sevin 


v. Texas, etc., R. Co., 149 La. 661, 89 
S 889. 
{b] Unavoidable ‘accident.—The 


railroad company is not liable for an 
injury caused by an unavoidable ac- 
cident for which neither party was 
to blame. Central of Georgia R. Co. 
v. McKey, 13 Ga. A, 477, 79 SE 378. 


Acts or omissions to act which con- 
re negligence see supra §§ 2123- 
188. 


21. Potter v. Philadelphia, etc., R. 
Com209 Pas 2807 123 Ami9is 


[a] Act not railroad’s.—The im- 
proper operation of the_ railroad’s 
crane by a shipper’s employees was 
held the proximate cause of the death 
of the shipper’s employee from the 
breaking of the handle of the crane. 
Potter v. Philadelphia, etc., R. Co., 
279 Pa. 280, 123 A 791. 


[b] Thus a carrier is not respon- 
sible for an accident occurring on the 
lines of a subsequent carrier or on 
the switch of an industrial corpora- 
tion after the first carrier has lost 
control over the freight car causing 
the injury by delivery, and the first 
carrier is not required to anticipate 
the inability of the crew of the sub- 
sequent carrier or company to pre- 
pare, manage, and safely handle the 
ear after its delivery to it. “Dunn v. 
Central State Hospital, 197 Ky. 807, 
248 SW 216. 


22. U. S.—St. Louis-San Francisco 
R. Co. v. Ewan, 26 ee kis 619. 


Ky.—Lexington, Re Voir Ve 
White, 182 Ky. 267, “508 SW 467. 


Mich.—Wells v. Grand Rapids, etc., 
R. Co., 184 Mich. 289, 151 NW 630. 


Mo.—Hawkins y. Missouri Pac. R. 
Co., 182 Mo. A.' 323, 170 SW 459; 
Strayer v. Quincy, ete. Fano; 170 
Mo, A, 514, 156 SW 732 


Tex.—J. Rosenbaum Grain Co. v. 
Mitchell, (Civ. A.) 142 SW 121 [writ 
of error den 105 Tex. 160, 145 SW 
1188]; Houston, etc., R. Co. v. Hanks, 
58 Tex. Civ..A. 298, 124 SW 136. 


{a] Railroad not relieved of lia- 
bility for the death of a person work- 
ing under a car by the fact that his 
employer might have made conditions 
safer and more convenient, Wells v. 
Grand Rapids, etc., R. Co., 184 Mich. 
289, 151 NW 630. 


23. West, Jersey, ete:., R. Co. “Vv. 
Cochran, 266 Fed. 609; McCallion v. 
Missouri Pac. R. Co., 74 Kan. 785, 88 
P 50, 9 LRANS 866; Louisville, etc.. 
R. Co. v. Daniels, 135 Miss. 33, 99 iS 
434, 34 ALR 516. 


fa] Illustration.—A railroad fur- 
nishing a defective car to a shipper 
will not be liable for injuries caused 
by such defect when the shipper had 
knowledge of the defect in time to 
Ihave repaired it, or to have warned 
his servant, and neglected to do so. 
McCallion v. Missouri Pac. R. Co., 74 
Kan. 785, 88 P 50, 9 LRANS 866. " 


24. U. S.—Bookman y. Seaboard 
ae Line R. Co., 152 Fed. 686, 81 CCA 
612. 


Ala.—Nashyille, etc., R. Co. v. Har- 


The fact that the negligence of 
another concurred with that of the railroad as the 
proximate cause of the injury will not relieve the 
railroad from liability when but for its negligence 
the injury would not have been sustained; 
interposition of an independent intervening cause be- 
tween a wrongful act of the railroad and the injury 
complained of breaks the causal connection so that 
the wrongful act is not the proximate cause of the 
The failure or omission of the railroad 
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22 but the 


ee 142 Ala. 249, 37 S 794, 110 AmSR 


Ga.—Stanford v. Southern ‘R. Co}, 
86 Ga, A. 319, 1386 SE 804. 


Ill.— Chicago, ete, R. Co. v. Bed- 
norz, 57 Ill. A. 309. 


Nebr.—Chicago, ete., R. Co. v. Grab- 


a 38 Nebr. 90, 56 NW 796, 57 NW 
N. C.—Strickland v. Atlantic Coast 


Line R. Co., 150 N. C. 4, 63 SE 161. 


S. C.— Pinson v. Southern R. Co., 
85) S. C355, 267 SH, 464. 


[a] Omissions not constituting 
proximate cause.—A railroad engi- 
neer’s failure to use all the means at 
hand, after discovering the peril of 
persons on the track, to check his 
train or lessen its speed, where that 
would not have prevented the acci- 
dent. Parham vy. Ft. Worth, etc., R. 
Col, ol Pex wCivin Aw oll, 13s SW Glbas 


25. See supra § 2190. 


26. U. S.—Adams v. Southern R: 
Co., 84 Fed. 596, 28 CCA 494. 


Ind.—Pittsburgh, etc., R. Co. v. Co- 
zatt, 89 Ind. A. 682, 79 NE 534; Chi- 
cago, ete., R. Co. v. Stephenson, 33 
Ind, A, 95, 69 NE 270. 


Iowa.—Armil vy. ee 
Co., 70 Iowa 130, 30 NW 4 


Miss.—Jarrell v. New pate etc., 
R, Co., 109 Miss. 49, 67 S 659. 


Mo.—Stewart v. Missouri Pac. R. 
Co., 308 Mo. 3838, 272 SW 694. 


Pa.—Gawronski vy. McAdoo, 265 Pa. 
449, 109 A 763. 


Tex.—De la Pena y. International, 
aha R. Co., 32 Tex. Civ. A. 241, 74 SW 


[a] Incompetency of the em- 
ployees in charge of the engine or 
train causing the injury is immate- 
rial, if such engine or train is prop- 
erly handled. Armil v. Chicago, etc., 
R. Co., 70 Iowa 130, 30 NW 42 


[b] Blocking crossing (1) by 
standing cars was held directly to 
have contributed to the death of a 
boy, who some distance from the 
crossing attempted to crawl under the 
cars and was killed. Jarrell v. New 
Orleans, etce., R. Co., 109 Miss. 49, 67 
SS» 659. , 2)" The obstruction of ‘the 
crossing was not the proximate cause 
of an injury to a person who stepped 
in a hole in a path along defendant’s 
right of way while going around the 
cars. De la Pena v. International, 
CkG ar. COun oa) LEX. aCiv, “A241 Te 
SW 58. ‘ 


[ec] Runaway locomotive.—Negli- 
gence in permitting a locomotive to 
run away was the proximate. cause 
of injury to a boy.on a freight car 
struck by the locomotive. Gawronski 
v. McAdoo, 265 Pa. 449, 109 A 763. 


[d] Acts held proximate cause.— 
(1) It has been held that the negli- 
gence of the railroad company was 
the proximate cause of the injury 
where the employees of the company 
sent a locomotive and cars against 
an engine under which a fireman of 
another company was working, re- 
sulting in his death (Chicago, etc., R. 
Co. v. Stephenson, 38 Ind. A. 95, 69 
NE 270), (2) or where a car escaped 
from control through negligence, and 
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to do an act is not the proximate cause of an injury 
where the performance of such act would not have 
prevented the injury.** 


[§ 2191] 2. Operation of Trains. 
rules as to proximate cause? apply where the alleged 
negligent act or omission of the railroad company 
occurs in the operation of its cars;?® as where it 
failed to stop or slacken the speed of its trains,?7 
or did not give the proper or required signals,?* or 


The general 


after running three quarters of a mile 
injured persons on the track (Adams 
v. Southern R. Co., 84 Fed. 596, 28 
CCA 494). (3) Where an employee 
of an independent contractor repair- 
ing a depot was injured by reason of 
his knee, which gave way while he 
was attempting to pitch an appliance 
across the track, being crushed be- 
tween a moving car and a bumping 
post, the moving car was the proxi- 
mate cause of the injury. Pittsburgh, 
ete:, oR. (Co. ve ‘Cozatt,.39 Inds VAy G82 
79 NE 534. (4) Backing an engine 
on the track and colliding with the 
car was the proximate cause of dece- 
dent’s injury from falling off the car 
and upon the track, and not his being 
in the box car to identify his baggage. 
International, etc., R. Co. v. Ormond, 
64 Tex. 485. (5) The negligent op- 
eration of a motor hand car frighten- 
ing plaintiff's horse and causing it 
to run away, and not the breaking of 
a rein while he was trying to hold 
the horse while running, was_ the 
proximate cause of his injury. Nixon 
vane eragm 128 Ark. 172, 193 SW 


fe] Held not proximate cause.— 

(1) The operation of the train was not 
the proximate cause of an injury to 
a boy who, having reached his desti- 
nation, voluntarily jumped from a 
moving car on which he had hooked a 
ride. Stewart v. Missouri Pac. R. 
Co., 308 Mo. 383, 272 SW 694. (2) 
The negligent coupling of a switch 
engine with a freight car with force 
sufficient to displace a movable gang 
plank to the car and throw plaintiff, 
who was standing in the car door 
making inquiry of an agent about a 
car for his freight, to the ground and 
injure him, was not in a legal sense 
the proximate cause of the injury, 
since plaintiff was not in the place 
provided to transact such business. 
Louthian v. Et. Worth, etek. (Cos, 
50 Tex. Civ. A, 613, 111 SW 665. 


27. Dull v. Cleveland, etce., R. Co., 
21 Ind. A. 571, 52 NE 1013; Moore 
v. Central R. Co., 47 Iowa 688; Sin- 


clair v. Chicago, ete:, R: Co., 133)-Mo. 


233, 34 SW _ 76; Davidson vy. Pitts- 
burg, ete: BR. Co. 4bew. evan 4 0nmarae 
SE 593. 

[a] Held proximate cause.— 


Where a person in avoiding a run- 
away team stepped upon a railroad 
track and was injured by a hand car, 
through the foreman’s negligence 
seasonably to order the brakes to be 


applied. Moore v. Central R. Co., 47 
Iowa 688. 
[b>] Held not proximate cause.— 


It has been held that the negligence 
of the railroad company was not the 
proximate cause of the injury where 
the engineer failed to stop or attempt 
to stop his train after discovering a 
person on the track, when it was im- 
possible to stop the train in time to 
avert the accident. Dull v. Cleveland, 
etc., R. Co., 21 Ind, A. 571, 52 NE 10138 
(and he gave danger signals); Sin- 
clair: v. Chicago, etc., R. Coy 133 Mo, 
233, 34 SW 76; Davidson v. Pittsburg, 
etc., ReOn, 41 W. Va. 407, 23 SH 


28. Ala.—Nashville, etc., Co 
v. Harris, 142 Ala. 249, 37 S$ 794, 110 
AmSR 29. 
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did not keep a proper lookout,?® or in those instances | where it ran its 


Ark.—St. Louis, ete., R. Co. v. Fer- 
rell, 84 Ark. 270, 105 SW 263. 


Ga.—Coleman Vv. Wrightsville, 
etc., R. Co., 114 Ga. 386, 40 SE 247; 
Central of Georgia R. Co. v. McKey, 
T3NGacAs: 477, 79 SE. 378) 


Ill.—Chicago, etc., R. Co. v. Logue, 
158 Ill. 621, 42 NE 53. 


Iowa.—Radenhausen v. Chicago, 
ete., R. Co., 205 Iowa 547, 218 NW 
316; Rutherford v. Iowa Cent. R. Co 
142 Iowa w44, 121 NW ane 


Ky. —Chesapeake, etc. Co 
Goodman, 218 Ky. 117, 290 Row 1054: 
Lexington, etc., R. Co. v. White, 182 
Ky. 267, 206 SW 467. 


Miss.—Billingsley v. Illinois Cent. 
R. Co., 100 Miss. 612, 56 S 790. 


Mo.—Davis v. Quincy, etc., 
155 Mo. A. 312, 136 SW 718. 


Mont.—Melzner v. Chicago, etc., R. 
Co., 51 Mont. 487, 153 P 1019. 


N. Y..-Chrystal v. Troy, etc., R. 
Coupee enw GY.) 5295-26) INE 11035 
Grathwohl vy. New York Cent., etc., 
Re Co.) 116 App. Div 176, 101 NYS 
667. 


Be Cot; 


N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 138 SE 535. 


Tex.—Texas, etc., R. Co. v. Bolton, 
(Civ. A.) 235 SW 215; Texas, etc., R. 
Co. v. Scarborough, (Civ. A.) 104 ‘SW 
408 [aff 101 Tex. 436, 108 SW 804]; 


mPaso,/ ete; -RiaCo.cv. Darr, -(Ciy. 
A.) 93 SW 166. 
[a] Actionable negligence may 


result where the failure to givé sig- 
nals at points where signals are 
usually required is the proximate 
cause of an injury to a person ona 
railroad track. , Norris v. Atlantic 
Coast Line R. Co.,.152 N. €. 505, 67 
SE 1017, 27 LRANS 1069. 


[b] Concurring cause.—The neg- 
ligence of employees of an independ- 
ent contractor, in not giving plaintiff 
time to board a “dinkey”’ train tak- 
ing employees out of a tunnel after 
they became aware of the approach 
of defendant’s train, could not relieve 
defendant from liability if but for 
its negligence in failing to give warn- 
ing of the approaching train the in- 
juries would not have occurred. 
Lexington, etc., R. Co. v. White, 182 
Ky. 267, 206 SW 467. 


[e]. Signal to stop.—The, failure 
of a switchman, who saw the danger 
in time to stop the train, to give the 


signal to stop was the proximate 
coe of decedent’s death. Texas, 
etc., Co. v. Scarborough, (Civ. A.) 


104° ew 408 [aff 101 Tex. 436, 108 
SW 804]. i 
{d] Failure to give warning: (1) 


Of the approach of an engine was 
held not the proximate cause of the 
injury where the injured person 
looked and saw all that a bell or other 


warning could have told. Grathwohl 
v. New York Cent., etc., R. Co., 116 
App. Div. 176, 101 NYS 667. (2) Can- 


not be regarded as the proximate 
cause of the injury if the endangered 
person already knows of the approach 
of the train. St. Louis, etc., R. Co. 
v. Ferrell, 84 Ark. 270, 105 SW 263; 
Rutherford v. Iowa Cent. R. Co., 
142 Iowa 744, 121 NW HVE YO 
Davis v. Quincy, etc., R. Co., 155 Mo. 
A. (312, 136 SW 718. (3). Was. the 
proximate cause of an injury to a 
contractor who was injured when he 
was struck by the train while at- 
tempting to get a team out of the 
cut, where he was working, even 
though he saw the train in time to 
reach a place of safety himself, and 
was in a place of safety until thrown 
toward the track by a sudden move- 
ment of the team. Texas, etc., R. Co. 
v. Bolton, (Tex. Civ. A.) 235 SW 215. 


(4) Is not the proximate cause of the 
injury where decedent was caught by 
the heel of his boot in a splintered 
tie. Davis v. Quincy, etc., R. Co., su- 
pra. (5) The engineer’s failure to 
give timely warning of the approach 
of an engine and to exercise reason- 
able care to ascertain the situation 
of men about the cars on a sSidetrack 
was the proximate cause of an in- 
jury to a person leaning against the 
sills of the track with his back’under 
an unloaded car. Buckner v. South- 
ern R. Co., 194 N. C. 104, 138 SH 535. 
(6) Where an employee of a consignee 
unloading a coal car on a switch track 
was notified of the approach of a 
switching car, and climbed to the top 
of the coal to get his coat, and was 
injured by the switching  train’s 
striking the car, the failure of the 
railroad company to warn him was 
not the proximate cause. Poste ive 
Chicago, ete, R. Co., 159 Iowa 639, 
140 NW 869. (7) Where an automo- 
bile went upon a car track against the 
driver’s wish and in spite of his ef- 
forts to keep it in the roadway along- 
side the track, lack of evidence of 
any signals given by the approach- 
ing car is immaterial. Kentucky 
Tract., etc., Co. v. Brackett, 210 Ky. 
756, 276 SW 828. 


[e] Failure to enforce rule requir- 


ing blue flag to be displayed on cer-. 


tain ears is not the proximate cause 
of injuries received by an employee 
of a railway company while inspect- 
ing cars on a transfer track which 
is jointly used by his employer and 
defendant company, where it appears 
that such flag would not have been 
regarded by defendant if it had been 
displayed. El Paso, ete., R. Co. v. 
Darr, (Tex. Civ. A.),.93 SW i166. 


[f] Failure to ring bell or sound 
whistle for a public crossing as re- 
quired by law: (1) Is not the proxi- 
mate cause of an injury to a child of 
such tender years that it would not 
have heeded signals ‘had hey been 
sounded (Nashville, ete., R. Co 
Harris, 142 Ala. 249, 37 S 794, “110 
AmSR 29; Chrystal v. Troy, ete., 
Co," 124°N. Yb 1955 26 AN bt 08), Oy 
and there is nothing to show that the 
child’s mother would have heard the 
signals or paid any attention to them 
had they been given (Chrystal v. 
Troy ete Ga. Con i24e N, yr obow a6 
NE 1103). (3) Is not the proximate 
cause of an injury to’a person fully 
aware of the approach of the train. 
Central of Georgia R. Co. v. Mc- 
Key, 13 ‘Ga. Ax 477, 79 SH 378.- (4) Is 
not the proximate cause of death of 
one who saw the train approaching 
and tried to run across the track 
ahead of it. Melzner v. Chicago, etce., 
RCo; 51) Mont! (487, 1158" P1009.) C5) 
Is not the proximate cause of an in- 
jury to a mother who ran upon the 
track to save her child. Billingsley 
v. Illinois Cent. R. Co., 100 Miss. 612, 
56S 90S 466)" 8 proximate cause of 
injury to a child of tender years 
where the giving of the signal might 
have called the attention of the par- 


ents, who were near, and enabled 
them to save it. Chicago, etc., R. 
Co. v. Logue, 158 Ill. 621, 42 NE 53. 


29. Iowa.—Radenhausen vy. Chica- 
EO. etc., R. Co., 205 Iowa 547, 218 NW 


Kan.—Missouri Pac. R. Co. vy. Jaffi, 
6 Kan, 81) 72) IPeb3bs 


Ky.—Chesapeake, ete, R. Co. v. 
Berry, 164 Ky. 280, 175 SW 340. 


La.—McClanahan v. Vicksburg, 
ete., R. Co,, 111 La. 781,'85 S 902. 
N. C.—Arrowood v. South Caro- 


Une. etc., R..Co.,. 126 N.» C. 629; 36 SH 


Tex.—Texas, etc., R. Co. v. Shoe- 


trains at an excessive or unlawful 


maker, 98 Tex. 451, 84 SW 1049 [rev 
(Civ.) AL) SEO SW 101973 Sti) Louis 
Southwestern R. Co. v. Wallace, (Civ. 
AY)200° SW 1783) "Texas, ete; R. Co. 
v. Shivers, 48 Tex. Civ. A. 112; 106 
SW 894; St. Louis, ete., R. Co. v. ‘Shif- 
flet, (Civ. A.) 56 ‘SW 697. 


Wash.—Shish vy. Northern Pac. R. 
Co., 134 Wash. 390, 235 P 818; Malm- 
strom v. Northern Pac. R. "Co., 20 
Wash, 195,/ 55 P38. 


W. Va.—Donald v. Long Branch 
Coal Co., 86 W. Va. 249, 103 SH 55. 


[a] Failure to keep proper look- 
out: (1) Can only be deemed the 
proximate cause of injuries to a per- 
son on the track where it appears 
that the keeping of such lookout 
would have prevented the injury. 
Missouri Pac. R. Co. y. Jaffi, 67 ae 
SLOT Zee Doms pees. NeLGr R.. Co. 
Shoemaker, 98 Tex, 451, 84 SW 1045 
[rev (Civ. Xe) 81 SW 10191; St. Louis 


Southwestern R. Co. v. Wallace, (Cues 


A.) 200 SW 178. (2) May be the 
proximate cause of decedent’s death, 
if but for such negligence decedent 
would or might have had such warn- 
ing of the approach of the train as 
would have enabled him to get off the 
track and out of its way. Chesa- 
peake, etc., R. Co. v. Berry, 164 Ky. 
280, 175 SW 340. (38) Is not the 
proximate cause of the injury where 
the most diligent lookout would only 
have shown a small boy walking out- 


side the tracks. Radenhausen_ v. 
Chicago, ete., R. Co., 205 Iowa 547, 
218 NW 316. (4) Is not the proxi- 


mate cause of an injury to a child, 
sitting on a bank above the level of 
a track, who became frightened_by a 


| derailed car, and in trying to get away 


tripped and fell down the bank and 
under the wheels. Donald v. Long 
Branch Coal Co., 86 W. Va. 249, 103 
SE 55. (5) Is not the proximate 
cause of an injury to a boy attempt- 
ing to board a moving train. Shish 
v. Northern Pac. R. Co., 134 Wash. 
390, 235. P 818. (6) Held not the 
proximate cause of the injury. St. 
Louis Southwestern R. Co. v. Wal- 
lace, (Tex. Civ. A.) 200 SW EVSowe Coy 
Tf the duty of operators of an inter- 
urban car was to maintain a lookout, 
and they failed in such duty, and but 
for such failure deceased would not 
have been struck by the car and 
killed, the ni an is responsible. 
Louisville, ete., Ro Cok ‘ve. Kairk, 176 
Ky. 588, 194 SW 925. 


[b] In Tennessee (1) the failure 
to give the statutory warnings at 
public crossings or on _approaching 
towns and cities renders a railroad 
company liable, even though their 
observance would not have prevented 
the accident (Southern R. Co. v. Kog- 
er, 219 Fed. 702, 1835 CCA 3874 [cer- 
tidrari den 238 U. S. 633 mem, 35 SCt 
938 mem, 59 L. ed. 1498 mem]; Tlli- 
nois Cent. R. Co. v. Davis, 104 Tenn. 
442, 58 SW 296; 
Walker, 11 Heisk. 383), (2) but other- 
wise there seems to be no divergence 
from the general rules (Nashville, 
etc., R. Co. v. Lovejoy, 138 Tenn. 492, 
198 SW 61 [holding plaintiff cannot 
complain of the failure to signal 
where he saw the train when it 
started to back in time to get out of 
the way, but for the fact that his 
foot was caught between the time and 
switch rod]). 


[e] In Virginia.—Formerly the 
law, which now limits recovery from 
the neglect to sound crossing sig- 
nals to a person injured while using 
the highway crossing, allowed one 
not on a highway crossing to recover 
if the failure to sound the crossing 
signals was the proximate cause of 
such injury. Chesapeake, etc., R. Co. 
Si EERE 135 .V aw sO, 116 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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speed.®° 
[§ 2192] 3. Equipment. The 


30. U. S—Connally v. Louisville, 
ete., R. Co., 4 F. (2d) 539 [certiorari 
den 268 U. S. 693 mem, 45 SCt 512 
mem, 69 L. ed. 1160 mem]; Clarke v. 
Illinois Cent. R. Co., 286 Fed. 915. 

Ark.—St. Louis, ete., R. Co. v. Fer- 
rell, 84 Ark, 270, 105 SW 268. 

D. C.—Baltimore, ete, R. Co. v. 
Golway, 6 App, 148. : 

Ind.—Lewis v. Pennsylvania R. 
Co., (A.) 165 NE 774. 

Kan.—Kansas City Suburban Belt 
R. Co. v. Herman, 64 Kan. 546, 68 P 
46 [aff 187 U. S. 63, 23 SCt 24, 47 L. 


ed. 76]. 
Md.—Philadelphia, ete, R. Co. v. 
Stebbing, 62 Md. 504, 
Miss.—Louisville, etce., 


Foe GO. T. 
Daniels, 135 Miss. 33, 99 S 434, 34 
ALR 516;. Alabama, etc., R. Co. v. 
Carter, 77 Miss. 511, 27 S 993; How- 
ell vy. Illinois Cent. R. Co., 75 Miss. 
242, 21 S 746, 36 LRA 545. : 


Mo.—Jackson y. Kansas City, ete., 
R. Co. 157 Mo. 621, 58 SW 32, 80 
AmSR 650. 


Mont.—Neary v. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226. 


N. C.—Lineberry v. North Caro- 
lina R. Co., 187 N. C. 786, 123 SE 1. 


Rex——Texas, ete., R..Co. vy. Shoe; 
maker, 98 Tex. 451, 84 SW 1049 [rev 
(Civ. A.) 81 SW 1019]; Galveston, 
ete., R. Co. v. Cook, (Civ. A.) 214 SW 
539; Missouri, etc., R. Co. v. Owens, 
(Civ. A.) 75 SW 579; Missouri, etc., 
R. Co. v. Cardena, 22 Tex. Civ. A. 300, 
54 SW 312; Houston, etc., R. Co. v. 
Powell, (Civ. A.) 41 SW 695. 


“Mere excessive speed will not en- 
title plaintiff to recover, unless it be 
the proximate cause.” Alabama, etc., 
R. Co. v. Carter, 77 Miss, 511, 517, 27 
$°993. 


[a] Test of proximate cause.—(1) 
Excessive rate of speed cannot be 
the proximate cause of an injury un- 
less, under all the attending circum- 
stances, ordinary prudence would ad- 
monish those operating the train that 
such excess of speed would probably 
result in injury to some one. Hous- 
ton, etc., R. Co. v. Powell, (Tex. Civ. 
A.) 41 SW 695. (2) “It is our judg- 
ment that in order for the negligent 
speed to be a proximate cause it was 
not necessary that the operatives of 
the train might have anticipated in- 
jury as occurring in the particular 
manner that plaintiff was injured, 
put at most only some injury in some 
manner to the public from such vio- 
lation of the law.” Galveston, etc., 
R. Co. v. Cook, (Tex. Civ. A.) 214 SW 
539, 548. (3) Violation of a city speed 
ordinance cannot be considered as an 
element in establishing the railroad’s 
negligence, unless the damages were 
traceable to, or aggravated by, such 
violation. Carson vy. Atchison, etc., 
R. Co., 108 Kan. 138, 172 P 1000. 


[b] Running at greater speed than 
permitted by ordinance: (1) Is the 
proximate cause of an injury, only 
where the injury is the direct result 
of such excessive speed; in other 
words, only where there is a causal 
connection between the injury and 
such negligence. Kansas City Su- 
burban Belt R. Co. v. Herman, 64 
Kan, 546, 68 P 46 [aff 187 U. S. 68, 23 
Sct 24, 47 L. ed. 76]; Philadelphia, 
ete,, R. Co. v. Stebbing, 62 Md. 504; 
Alabama, etc. R. Co. v. Carter, 77 
Miss. 511, 27 S 993; Tobin:v. Mis- 
souri Pac. R. Co., (Mo.) 18 SW 996; 
International, etc., R. Co. v. Jackson, 
41 Tex. Civ. A. 51, 90 SW 918. (2) 
Held the proximate cause of an in- 
jury. Otto v. Pryor, (Mo. A.) 193 SW 
28; Neary v. Northern Pac. R. Co., 41 


general 
ments as to proximate cause*? apply in cases where 
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the alleged negligence consists in the failure of the 


require- 


Mont, 480, 110 P 226, (8) Is the 
proximate cause of the injury where 
the running down of the person in- 
jured could have been avoided had 
the train been operated at a lawful 
rate of speed. Mississippi Cent. R. 
Co. v. Robinson, 106 Miss. 896, 64 S 
838. (4) Is the proximate cause of 
the injury where a person steps to 
one side on hearing an approaching 
train and falls over a pile of cinders 
on to the track and succeeds in re- 
moving only a portion of his body 
from the track by reason of the un- 
lawful speed of the approaching 
train, although the existence of the 
cinder pile may have been a concur- 
ring cause thereof. Missouri, etc., 
R. Co. v. Penny, 39 Tex. Civ. A. 358, 
87 SW 718. (5) Is the proximate 
cause of the injury to a person whose 
peril could have been seen in time to 
have stopned a train running at a 
lawful rate of speed. Galveston, etc., 
R. Co. v. Cook, (Tex. Civ. A.) 214 SW 
539. (6) Is not the proximate cause 
of the injury to a pedestrian walking 
near a moving locomotive who moved 
from a safe place to a dangerous one 
so suddenly that his death could not 
have been avoided if an ordinance 
governing the speed of locomotives 
had been observed. King vy. Wabash 
+ COs, (2h t> Mom ba fT 09) Sw '6TLatney) 
Is not the proximate cause of an in- 
jury to a person struck by a mail 
sack thrown out by a government’s 
postal clerk at the wrong place, 
Louisville, ete., R. Co. v. Daniels, 135 
Miss. 33, 99 S 434, 34 ALR 516. (8) 
Is not the proximate cause of injury 
to a boy who was pushed under a car 
by another boy, there being an inter- 
vening cause. lLineberry v. North 
Carolina R. Co., 187 N. C. 786, 123 SE 
1.- (9) Is not the proximate cause 
of an injury to a person, struck by a 
train, who knew that the operatives 
of the train were not observing the 
ordinance, and was not influenced to 
stay on the track by the belief that 
they were. Pope v. Wabash R. Co., 
242 Mo, 232, 146 SW 790. (10) Is not 
the proximate cause of an injury 
where the train slows up to the law- 
ful speed and then strikes a person 
walking on the track. Holland v. 
Missouri Pac. R. Co., 210 Mo. 338, 109 
SW 19. (11) Is not the proximate 
cause of an injury to a boy injured 
when attempting to board a moving 
freight train. Clarke vv. Illinois 
Cent, R. Co., 286 Fed. 915. (12) Is 
not the proximate cause of an injury 
to a person who voluntarily stepped 
on the track in front of the train 
when it was so close that it could not 
be stopped before striking her. Con- 
nally v. Louisville, etec., R. Co., 4 F. 
(2d) 539 [certiorari den 268 U.S. 693 
mem, 45 SCt 512 mem, 69 L. ed. 1160 
mem]. (13) Is not the proximate 
cause of the injury to a boy injured 
while negligently jumping from a 
moving train on which he was a tres- 
passer, even though the speed of the 
train had been willfully increased 
beyond the rate allowed by law, since 
there is no causal connection be- 
tween that act and the injury, How- 
ell vy. Illinois Cent. R. Co., 75 Miss. 
242, 21 S 746, 36 LRA 545. 


[c] Excessive speed: (1) Of a 
trolley car was not the proximate 
cause of an injury to a person who, 
while walking near an electric rail- 
way track, left a place of safety and 
started to walk between the track 
and a pile of cross ties when the car 
was only fourteen feet distant, which 
he saw. Foard v. Tidewater Power 
Co., 170 N. C. 48, 86 SE 804. (2) Of 
a train, causing mail sacks to bound 
into the highway, could not proxi- 
mately cause the injury when the 


railroad to furnish proper equipment;?* as where 
it runs its trains at night without a proper head- 


sack was thrown into the highway. 
Lewis v. Pennsylvania R. Co., (Ind. 
A.) 165 NE 774, (3) Defendant’s 
negligence in suddenly cutting a 
switch engine loose and running it on 
to a switch track at an excessive rate 
of speed without warning was the 
proximate cause of plaintiff’s injury. 
International, etc., R. Co. v. Mitchell, 
(Tex. Civ. A.) 60 SW 996. 


31. See supra § 2190. 
32. U. S—Lanz v. Pennsylvania 
R. Co.,'281 Fed. 796; Maher v. Chi- 


ete., R. Co. v. Cochran, 266 
609; Pennsylvania R. Co. v. 
Hummel, 167 Fed. 89, 92 CCA 541. 


Ind.—Lewis v. Pennsylvania R. Co., 
(A.) 165 NE 774. 


Ky.—Cincinnati, ete., R. Co. v. Bax- 
ter, 110 SW 248, 33 Kyl 305, 18 
LRANS 241, 


La.—Bryant v. 
Co., 22 S 799. 


Mich.—Shadduck v. Grand Rapids, 
ce R. Co., 179 Mich. 433, 146 NW 


Oh.—Loucks v. New York, ete. R. 
Co., 103 Oh, St. 164, 182 NE 849. 


Or.—Brown v. Oregon-Washington 
RR, 6te:, Coy 63 Or 396-1128) bugs: 


Tenn.—Patton v. Hast Tennessee, 
etc., R. Co., 89 Tenn. 370, 15 SW 919, 
12 LRA 184, 


Tex.—Galveston, etc, R. Co. v, 
Chambers, 78 Tex. 296, 11 SW 279. 


[a] Defective car door was the 
proximate cause of an injury to a 
person injured by the door coming 
off the track as he was closing it. 
Maher v. Chicago, etc, R. Co., 8 
Fed. 431; Pennsylvania R. Co. v. 
Hummel, 167 Fed. 89, 92 CCA 541, 


{b] Drawhead.—Where a_ ship- 
per’s employees substituted a wire 
cable -for the pulled out drawhead in 
a car, which cable broke when the 
shipper’s engineer in pushing the car 
with others up grade backed so as to 
make a run for the grade, and the en- 
gineer, not noticing the separated 
cars, collided with them in making 
the run and injured a brakeman, the 
negligent act of the shipper’s em- 
ployees was the proximate cause of 
the injury, and not the defect in the 
drawhead. Lanz vy. Pennsylvania R. 
Co., 281 Hed. 796: 


[ec] Hand chain.—Any negligence 
in loaning a defective hand chain, 
with which to unload a car, to a con- 
signee whose employees knew its con- 
dition and could have used it safely 
was not the proximate cause of an 
injury to a person injured when he 
suddenly and voluntarily aided in the: 
unloading. Shadduck Vv. Grand 


Illinois Cent. R.. 


Rapids, ete., R. Co., 179 Mich. 433, 
146 NW 238. 
[d] Loading chute or pen.—Fail- 


ure of a carrier to provide a running 
board on the fence around its loading 
pen was the proximate cause of a 
shipper’s injury caused by cattle in 
the pen crowding against him while 
sitting on the fence. Brown vy. Ore- 
gon-Washington R., ete., Co., 63 Or. 
396.1128 P38: 


fe] Receiving pen for mail.—The 
insufficient height of a receiving pen 
or proximity to a highway could not 
proximately cause the injury w'hen a 
mail sack was thrown into the high- 
way. Lewis v. Pennsylvania R. Co., 
(Ind, A.) 165 NE 774. 


[f] Spark arrester.—The failure 
to’ provide a spark arrester for an 
engine is not the proximate cause of 
an injury from a spark lodging in 
plaintiff's eye where the most ap- 
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light,?* or fails to provide its ears with proper 


brakes.?4 


[§ 2193] 4. Condition of Premises. 
ance with the above rules the liability of a railroad 


proved spark arrester would emit 
cinders and sparks of small size, such 
as the one entering plaintiff’s eye. 
Cincinnati, ete., R. Co. v. Baxter, 110 
Sw 248, 33 KyL 305, 18 LRANS 241. 


fe] Uncoupling device.—A defect 
in an uncoupling device is not the 
proximate cause of an injury to a 
brakeman of a steel company, who 
knew of the defect and was injured 
in attempting to uncouple cars, by 
the engine’s being moved the wrong 
way through the steel company’s em- 
ployee’s erroneous signal or failure 
to observe the signal. Loucks v. 
New York, etc., R. Co., 103 Oh. St. 
164, 132 NE 849. 


[h] That there was no light or 
flagman on rear of end car of long 
train which was running backward 
is immaterial where it is shown that 
the person injured must have been 
injured while attempting to cross the 
track near the engine. Bryant v. Il- 
linois Cent. R. Co., (la.) 22 S 799. 


fi] Known defect.—The failure 
of a railroad to warn a servant of a 
consignee, unloading a car, of a de- 
fect therein is not the cause of an 
injury to him, where he had previous- 
ly discovered the defect. Chicago, 
ete., R. Co. v. Lewis, 103 Ark. 99, 145 
Sw 898. 


[j] Concurring negligence.—If the 
earrier is negligent in furnishing a 
defective car to the shipper, and the 
shipper in turn is negligent in fur- 
nishing it to his employee to be load- 
ed, the carrier and the shipper are 
both liable to the injured employee, 
for the proximate cause of the in- 
jury is the defective car. St. Louis- 
San Francisco R. Co. v. Ewan, 26 F. 
(2d) 619: 


[k] Breach of intervening duty of 
the consignee to inspect the cars used 
by it after the original ,cargo had 
been unloaded was the proximate 
eause of an injury to an employee 
of the consignee resulting from a 
defect in the car, and not the fail- 
ure of the railroad to inspect such 
ears before delivering the original 


cargo. West Jersey, etc., Cony: 
Cochran, 266 Fed. 609. 

33. Cal.—Puckhaber v. Southern 
Pac. Co., 132 Cal. 363, 64 P 480. 

Tll.—Chicago, ete., R. Co. v. Bed- 
norz, 67 Ill. A. 309. 

N. C.—MeNeill v. Atlantic Coast 
minewmba Go. WON IN: (Ci. 390,1 8967° 83 
SE 704; Strickland v. Atlantic 
Goash Line wR): Coyil50 Nea. = 4) S263 
SE’ 161. 

Okl.—Kansas City Southern R. 
Co. v. Langley, 62 Okl. 49, 160 P 
451. 


Wis.—Smith v. Chicago, etc, R. 
Co., 161 Wis. 560, 154 NW 623. 


‘Tt is not the absence of the head- 
light, nor the impact of the train, 
which determines liability, but the 
impact of the train brought about 
by or as the proximate result of the 
absence of a _ headlight.”’ McNeill 
v. Atlantic Coast Line R. Co., su- 
pra. 

[a] Failure to place headlight 
at night as required by ordinance 
does not render a railroad company 
liable for the death of one killed 
from a cause in no way connected 
with the absence of the light. Puck- 


haber v. Southern Pac. Co., 132 Cal. 
3638, 64 P 480; Chicago, etc., R. Co. 
v. Bednorz, 57 Ill. A. 309. 


[b] 


Held not proximate cause (1)!R. Co., 
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company for an alleged negligent act or omission, 


resulting in an alleged defect or dangerous condi- . 


In accord- 


Where, if the light had been burn- 
ing, it would not have prevented the 
injury either by warning deceased or 
by warning the engineer of deceased’s 
peril in time to stop. Strickland v. 
Atlantic Coast Line R. Co., 150 N. 
C. 4, 68 SE 161. (2) Where deceased 
was not so near the track that the 
engineer could have told he was in 
danger had the train had proper 
headlight, absence of light will not 
warrant recovery. Treadwell v. At- 
lantic Coast Line R. Co., 169 N. C. 
694, 86 SE 617. (8) Where plaintiff 
was injured in a well lighted station, 
the failure of defendant to meet head- 
light requirements of St. (1913) § 
1809v was immaterial, since a prop- 
er headlight would not have better 
illuminated the situation. Smith vy. 


Chicago, ete., R. Co., 161 Wis. 560, 
154 NW 6238. 
34. U. S—SBookman y. Seaboard 


Air Line R. Co., 152 Fed. 686, 81 CCA 
612 


tat eee Erie, ete:,! . Ri. Cogave 
Hennessey, on Ind. 64, 97 NE 381. 


Ky.— Log. v. Cincinnati, ork R. 
Coy 139 See 202; 129 SW 575 


Mich.—Sheltrawn v. Michigan 
ate R. Co., 128 Mich. 669, 87 NW 
893. 


Minn.—Peneff v. Duluth, ete, R. 
Co., 164 Minn. 6, 204 NW 524. 


Miss.—Gulf, etc., R. Co. v. Ellis, 
126 Miss. 660, 88 S 489. 


Mo.—Hawkins v. Missouri Pac. R. 
Co.,. 182. Mo., A.- 323; 170 SW 459; 
Strayer v. Quincy, ete., R. Co., 170 
Mo. A. 514, 156 SW 732. 


Nebr.—Chicago, etc te Go. ee 
Grablin, 38 Nebr. 90, 56 NW 796, 57 
NW 522. 


Porto Rico.—Fernandez v. 
4.Porto Rico Fed. 48. 


S. C.—Pinson v. Southern R. Co., 
85 S. C. 355, 67 SE 464 


W. Va.—Anderson vy. Baltimore, 
ete., R..Co., 74°W.)-Va. 17; 81° SE 579, 
51 LRANS 888. 


{a] Lack of proper brakes, if not 
the proximate cause of the injury, can 
eut no figure in the liability of de- 
fendant. Fernandez v. Valdez, 4 Por- 
to Rico Fed. 48. 


[b] Held proximate cause.—(1) 
Defective brakes have been held the 
proximate cause of an injury where 
the person injured while placing a 
car furnished by the railroad com- 
pany discovered that the brake was 
defective, and in obedience to the 
conductor’s command to block the 
car he swung from it and placed a 
block of wood under the wheels 
whereby the sudden stopping of the 
ear threw a log therefrom and injured 
him. Sheltrawn v. Michigan Cent. 
R. Co., 128 Mich. 669, 87 NW 898. 
(2) A railroad company’s act in fur- 
nishing a car with a defective brake 
for loading by a coal company was 
the proximate cause‘ of an injury to 
a coal company employee where the 
brake gave way while he was letting 
it down for loading, although the 
coal company was also negligent in 
loading a defective car. Strayer v. 
Quincy, etc.,,R. Co., 170 Mo. A. 514, 
156 SW 732. (3) A defective brake 
was the proximate cause of an in- 
jury to a person injured when a 
loaded car,:in being moved to the 
weighing scales, escaped control and 
struck a foot bridge across’ the 
tracks. Hawkins v. Missouri Pac. 
182 Mo. A. 323, 170 SW 459. 


Valdez, 


tion of its premises, depends upon whether it is the 
proximate cause of injury.®® 


Where the alleged 


(4) A defective brake is the proxi- 
mate cause of an injury to a servant 
of a shipper who, in attempting to 
prevent the car being loaded from 
moving, fell, and the failure of the 
shipper to perform the duty of in- 
spection. does not amount to an inde- 
pendent intervening cause of the in- 
jury. Peneff v. Duluty, etc., R. Co., 
164 Minn. 6, 204 NW 524. 


[c] Held not proximate cause.— 
(1) The fact that the train was not 
equipped with air brakes is not 
ground for recovery when it appears 
that even by the aid of such brakes 
the train could not have _ been 
stopped in time to avoid the accident. 
Bookman v. Seaboard Air Line R. 
Co., 152 Fed. 686, 81 CCA 612; Chi- 
cago, etc., R. Co. v. Grablin, 38 Nebr. 
90, 56 NW 796, 57 NW 522; Pinson 
v. Southern R. Co. Carolina Div., 85 
S. C. 355, 67 SE 464. (2) Where em- 
ployees of a manufacturing com- 
pany, knowing a car placed and 
ehocked on a switch to have defec- 
tive brakes, attempted in moving it 
to control it with chocks, but it es- 
caped control and ran into and 
knocked other cars against defend- 
ant, injuring him, the proximate 
cause of the injury was the negli- 
gent moving of the car, and not the 
defective brakes. Logan vy. Cincin- 
nati, etc., R. Co., 139 Ky. 202, 129 SW 
575. (3) The act of the injured per- 
son in moving the car and releasing 
the brake and chock which secured 
its safety as placed for unloading 
was the proximate cause of the in- 


jury, and not the defective brakes. 
Gulf, ete., R. Co. v. Ellis, 126 Miss. 
660, 88 S 489. (4) Where a coal mins’ 


ing corporation accepts a car for use, 
knowing it to be inadequately 
equipped with brakes, and negligent- 
ly permits it to escape, thereby in- 
juring the property of a third person, 
the carrier is not liable therefore, al- 
though the injury might not have 
occurred had the car been adequate- 
oe equipped. Anderson v. Baltimore 
Rei Cogs? Lewes aa L7,8d° Shy o woe 
si ‘LRANS 888. (5) The failure of 
the brake to hold was not the proxi- 
mate cause of an injury to a car in-. 
spector, injured when a car shunted 
on to transfer track struck the car 
under which he was working. Lake 
Hrie,vete.,..°R.. Co.) vs > Hennessey, - 177 
Ind. 64, 97 NE 331. (6) It was held 
at a time when air brakes were first 
being used that, where a child is run 
over by a train which might have 
been stopped in time if fitted with 
air brakes, the failure to equip with 
air brakes’ is only a remote cause of 
the accident; the proximate cause be- 
ing the child’ Ss coming upon the road 
helpless and unattended. Ex p. Stell, 
22 F. Cas. No. 13,358, 4 Hughes 157. 


35. Ga.—Stanford v. Southern R. 
Co., 36 Ga. A. 319, 186 SE 804. 


Ky.—Swartwood vy. Louisville, ete., 
RAiCo lio Key. 247, MAE SW 305, ae 
re 785, 130 AmSR 465, 19 LRANS 


Mo.—Anderson vy. Union Terminal 
R. Co. 16 Mos 411 6d (Swi e74e 


N. J oMnte route v. Atlantic City, 
ete, RaCo,,. SSN. Jo ene 20 roe Atib4. 


Pasuenitnmnet .v. Pennsylvania R. 
Co.) 17h Pay 1,034 A 210s Melly. A: 
Manayunk, etc., Incline Plane, ete., 
Co; %Ba: Cas. 624, 12 A 598 

Tex.—Schaff v. Hollin, (Civ. A.) 
213 SW 279; Missouri, etc., R. Co. v. 
Hendricks, (Civ. As) 160 SW 1158. 

W. Va.—Donald v. Long Branch 
Coal Co., 86 W. Va. 249, 103 SE 55. 


pune: Beh ia Aa eerie SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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negligence of the railroad company consists in the 
failure ‘to maintain a proper fence along its right of 
way,°®° while strictly speaking, the failure to main- 
tain a proper fence cannot be the efficient cause of 
an injury,®’ nevertheless it has been held that, if 
the maintenance of a proper fence would have in- 
tercepted or diverted the person injured from en- 
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tering upon the right of way, then such failure to 


Wis.—McCandless v. Chicago, etc., 
R. Co., 71 Wis. 41, 36 NW 620. 


Can.—Canadian Nat. R. Co. v. Le- 
page, [1927] Can. S. C. 575 [allow- 
ing app 43 Que. K. B. 342]. 

fa] Track.—The failure to main- 
tain a safe track so that a car was 
derailed was not the _ proximate 
cause of an injury to a girl who be- 
came frightened at the ear, left a 
safe place, tripped, fell, and rolled 
under the wheels of the derailed car. 
Donald v. Long Branch Coal Co., 86 
W. Va. 249, 103 SE 55. 


[b] Trestle.—The negligent con- 
struction of a railroad trestle over 
a street, without which a lump of 
coal would not have fallen and in- 
jured plaintiff, driving in the street 
below, was in law the proximate 
ogo of the injury. Missouri, etc., 

Co. Vv. ‘Hendricks, Cfex,” Civ. | A.) 
i¥0 SW 1158. 


[ec] Obstructions and materials 
on right of way.—(1) A _ railroad 
company’s negligence in allowing a 
pile of cinders to remain on the side 
of its tracks whereby a boy stumbles 
over it and falls under a train with- 
‘out negligence on his part is the 
proximate cause of the injury. An- 
derson v. Union Terminal R. Co., 161 
Mo. 411, 61 SW 874. (2) A sand pile 
in a lot adjacent to tracks was not 
the proximate cause of an injury to 
a child who left the sand pile where 
. he was playing and was injured while 
jumping on and off moving trains. 
Swartwood v. Louisville, etc., R. Co., 
220 Koa 247, ld 1 SW. B05, 38k ya 
785, 130 AmSR 465, 19 LRANS 1112. 
(3) Where, in driving between a car 
and posts, which defendant railroad 
company had allowed to be piled 
along its right of way, one of plain- 
tiff's mules Shied, crowded the other 
against the posts, and then the team 
ran away and injured plaintiff, the 
proximate cause of the injury was 
the mule’s shying and not the piling 
of the posts. Missouri, etc., R. Co. 
Vv. Housman, 60.Tex. Civ. A. 102, 127 
SW 2651. 


[d] Hole in street.—A railway 
company may violate an ordinance 
by permitting the space between its 
tracks in the street to become dan- 
gerous to vehicles, and yet not be li- 
able for injuries if such violation is 
not the proximate cause of the inju- 
ries. Schaff v. Hollin, (Tex. Civ. A.) 
213 SW. 279. 


[e] Blow post.—Failure to erect 
a blow post required is immaterial, 
where the engineer blew the whistle 
required by statute. Stanford v. 
Southern R. Co., 36 Ga. A. 319, 136 
SE 804. 


{f] Electric wire.—Where _ the 
engineer of a third person in unload- 
ing material from freight cars neg- 
lected to lower the boom in moving 
a crane so that it struck an electric 
feed wire for trolley cars thirty feet 
above ground, causing the wire to 
fall and hit decedent, the act of the 
engineer was the proximate cause of 
the injury and not the character 
or location of the feed wire, its lack 
of insulation, or the lack of guard 
wires. Malatesta v. Atlantic City, 
etc., R. Co., 88 N. J. L. 207, 96 A 54. 

[g] Station.—Where a passenger 
goes through a door leading from the 
waiting room to the cellar of the sta- 
tion, and, finding the space beyond 


unlighted, proceeds and is injured by 
falling, down the stairs, the proxi- 
mate cause of the accident is not 
the leaving of the door unlocked, but 
the lack of caution of the passenger 
in proceeding into the dark place. 
Canadian Nat. R. Co, —v: Lepage, 
L192 TeGan. SoC. 545 [allowing app 
43 Que. K. B. 342]. 


36. Duty to fence see supra §§ 
2130, 2181. 


87. Hayes v. Michigan Cent. R. 
ae Hao U. S. 228, 4 SCt) 369, 28, 
ed. 


38. Carlin v Chicago, ete., R. Co., 
297 Ill. 184, 130 NE 371; Heiting Vv. 
Chicago, ete., R.-Co,,, 252 A, 466, 471, 
96 NE 342, “AnnCasi1912D 451. 


“If it can reasonably be concluded 
from the evidence that the accident 
would not probably have happened 
except for the failure of the appel- 
lant to fence its track, then it fol- 
lows that the neglect to fence was 
the proximate cause of the accident, 
unless some other disconnected effi- 
cient cause which could not have been 
foreseen by the exercise of ordinary 
eare has intervened.” Heiting v. 
Chicago, etc., R. Co., supra. 

[a] Held proximate cause of the 
injury to a small boy who entered 
upon the right of way through the 
broken fence and in struggling with 
companions was injured by a freight 


train. Carlin v. Chicago, etc., R. Co., 
290 Tl. USA eS Ope Ne 3i7 1s 
{b] Matter to be considered.—The 


age of a child going on an unfenced 
railroad track and sustaining an in- 
jury must be considered in determin- 
ing whether the failure of the rail- 
road company to fence its track was 
the proximate cause of the accident. 
Heiting v. Chicago, eta, R. Co., 252 
Tll. 466, 96 NE 842, AnnCasi912D 
451, 


[ec] Question is was it (the want 
of a proper place) causa sine qua 
non, a cause wich, if it had not ex- 
isted, the injury would not have tak- 
en place; an occasional cause. Hayes 
v. Michigan Cent. R. Co., 111 U. S. 


228, 4 SCt 369, 28 L. ed. 410. 
39. See cases infra this note. 


[a] Failure to maintain fence: 
(1) Along its track, although required 
by ordinance or Statute, is not the 
proximate cause of injuries sus- 
tained by persons running along or 
jumping on moving trains (Griffin v. 
Chicago, ete, R. Co., 101 Ill. A. 284; 
Jeanette v. Minneapolis, CLG, LET, Co., 
130 Minn. 5138, 153 NW 1086; Paquin 
v. Wisconsin Cent. R. Co., 99 Minn, 
170, 108 NW 882; Fezler vy. Willmar, 

WE OO, oo aovE Ln. Bz. aa PE 
746; Lake Shore, etce., 

Liidtke, 69 Oh. St. 384, ay. NEL 653), 
(2) or where the person injured is 
pushed on the rails by a straying 
cow (Schreiner vy. Great Northern R. 
Co., 86 Minn. 245, 90 NW 400, 58 LRA 
75). (3) Cannot be held the proxi- 
mate cause of the death of a boy 
killed on the tracks, where there is 
no evidence that he found his way 
thereon at the place where there was 


no fence. McCarthy v. New York, 
ete, JR. Co., 240 Med., 602; 153: CCA 
406. (4) Is not the proximate cause 


of an injury to a boy by a train on 
a parallel track belonging to another 
company which had failed to fence 
its tracks, although the boy, in or- 
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maintain a proper fence is the proximate cause of 
the injury;®§ otherwise it is not.®® 
hand it has been held, under the particular statute 
involved, that the question of proximate cause is 
not in issue, but that if the absence of a proper fence 
occasioned in whole or in part the injury sustained, 
the railroad company is liable.*° 


On the other 


der to reach the place where he was 
injured, had first to cross the tracks 
of the first company, the failure to 
fence being a mere condition out eS 
which the accident arose. lLivak 

Chicago, etc., R. Co., 299 Ill. 218, 133 
NE 524: Curran v. Chicago, ete. R. 
Co., 289 Ill. 111, 1247 NE 330. (5) 
Is not the proximate cause of an in- 
jury to a person whose team became 
frightened, and in running away ran 
upon an embankment on the right of 
way and overturned the wagon, kill- 


ing him. Wabash R. Co. v. Gaull, 
116 Ill. A. 443, 
[b] Cattle guards.—The failure 


to provide proper cattle guards held 
not to be the proximate cause of 
plaintiff’s injury by being struck by 
a train while driving calves off the 
track, which had gotten thereon by 
reason of insufficient cattle gues 
Thompson v. Cleveland, etc., R. Co. 

542, 80 NE 1054, 9’ LRANS 


226 Til. 
672 [aff 123° Tl. A. 47]. 

40. Trojanowski v. Chicago, ete., 
R. Col; 2163. Wis. 9716, Lovee NiWaersser 
Schwind v. Chicago, ete., Rey. Coun 4140) 
Wis. 1, 121 NW 639; 133 "AmSR 1055. 

[a] Proximate causal _ relation: 


(1) Is not involved, for an injury may 
well be occasioned in whole or in part 
by the absence of a fence, although 
it may not be proximately caused 
thereby. It is enough if such omis- 
sion gives occasion for entry on the 
place of the injury. Trojanowski v. 
Chicago, etc., R=Co., 163 “Wis. 76, 157 
NW -536; Schwind v. Chicago, etc., 
RCo; 140 Wis. 1, 121 NW 639, 133 
AmSR 1055. (2) ‘Including the ele- 
ment of reasonable anticipation, is 
not necessary, but merely that the 
railroad’s omission shall be causa 


sine qua non. Schwind vy. Chicago, 
ete Ra Com supra: 
[b] Purpose of statute is to im- 


pose absolute liability for injuries 
to persons whose entry was made 
possible by the absence of the pre- 
scribed fences. Trojanowski v. Chi- 


cago,sete,,, Ri Con. 163 Wiss fost 
NW 536; Schwind vy. Chicago, etc., 
Ray MOLO 140 Wis. 1, 121 NW 639) 133 
AmSR 1055. 

[c] Cause of accident.—(1) If the 


fence would not have intercepted or 
diverted the boy in his undertaking 
to enter the right of way, the failure 
to provide and maintain it is not the 
proximate cause of his injury. Wen- 
dorf_y. Director Gen. of Railroads, 
173 Wis. 53, 180 NW 128; Vaillant v. 
Chicago, ete., mR. son 163 Wis. 548, 
158 NW eyalat (2) It must appear 
with reasonable certainty that a 
fence would have prevented the ac- 
cident, else the want of a fence can- 
not be the cause of the accident. 
Wickham v. Chicago, ete., R. Co., 95 
Wis. 28, 69 NW 982. (8) The failure 
of a railroad company to fence its 
tracks within the limits of a city and 
near one of its stations cannot be re- 
garded as the proximate cause of the 
death of one who is struck by a train 
at a point some distance from the 
public crossing, no evidence having 
been shown where the boy came upon 
the tracks. Wickham vy. Chicago, etce., 
R. Co., supra. (4) A break in the 
gate of the fence held not the proxi- 
mate cause of an injury to a boy of 
six run over while lying upon the 
track, there being no evidence that 
the boy entered the track throug‘h, 
or by reason of, the hole in the gate. 
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‘ [§ 2194] G. Contributory Negligence***—1. 
Persons on or near Tracks Generally+?—a. Care Re- 
quired To Avoid Injury in General*+?—-(1) General 
In accordance with general rules,** a person 
going on or near a railroad track is under a duty to 
use ordinary care under existing circumstances to 
protect himself against injury, and if his failure to 
do so, concurring and cooperating with the actionable 
negligence of defendant, contributes to his injury as 


Rules. 


Hotchkiss v. Green Bay, etec., R. Co., 
153 Wis. 340, 141 NW 231. (5) The 
failure to fence occasioned an injury 
to a boy who entered the right of 
way to avoid a muddy road and fol- 
low a better path. Schwind vy. Chi- 
cago, etc., R.-Co., 140 Wis. 1, 121 NW 
639, 133 AmSR 1055. (6) The failure 
to provide cattle guards as provided 
by statute was not the proximate 
cause of an injury to a boy who 
passed onto the railroad’s right of 
way from a highway, climbed on 
freight cars, and while playing was 
injured when the train started. 
Wendorf v. Director Gen. of Rail- 
roads, 173 Wis. 53, 180 NW 128. (7) 
The jumping off a moving train and 
not the failure to fence was the 
proximate cause of an injury to a 
boy who entered the right of way 
where there was no fence, jumped on 
a moving freight train, rode five 
miles, and was killed in jumping off. 
Vaillant v. Chicago, etc., R. Co., 163 
Wis. 548, 158 NW 311. 


41. Assumption of risk see infra 
§ 2238. 


42. 
track: 


Children see infra §§ 2222-2224. 
Se ae persons see infra §§ 2225, 
Passengers see Carriers § 1492. 
Workmen see infra §§ 2230, 2231. 
Persons at or on particular pieces 
on or near track: 
At: 
Crossings see supra §§ 1855-1943. 
‘e Stations see infra §§ 2227-2229. 

n: 

Highway or private premises other 
than at crossings see infra §§ 
2314-2316. 

Trains see infra §§ 2232, 2233. 


43. Effect of contributory negli- 
gence see infra §§ 2235, 2236. 

Failure to look and listen see in- 
fra §§ 2216-2220. 


Reliance on precautions of railroad 
company see infra § 2221 


44. See Negligence § 504. 


45. U. S.—Robbins v. Pennsylvan- 
ja R. Co., 245 Fed. 435, 157 CCA 597; 
Delaware, ete., R. Co, v. Wilkins, 153 
Fed. 845, 83 CCA 27. 


Ala.—Morgan v. Mobile, ete., R. Co., 
202 Ala. 461, 80 S 845; Sims v. Ala- 
bama Great Southern R. Co., 197 Ala. 
151, 72 S 328. 


Ark.—St. Louis, etc., R. Co. v. Ross, 
56 Ark. 271, 19 SW 837, 61 Ark. 617, 
33 SW 1054. 


Cal.—Tennenbrook vy. South Pac. 
Coast R. Co., 59 Cal. 269. 


Colo.—Colorado, ete.,' R. Co. v. 
Sonne, 34 Colo. 206, 83 P 383. 


Del.—Patterson v. Philadelphia, 
ete., R: Co., 9 Del. 103. 


Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 91 Fla. 548, 108 S 815, 46 ALR 
1068; Seaboard Air Line R. Co. v. 
Smith, 53 Fla. 375, 438 S 235. 


Ga.—Georgia Southern, etc., R. Co. 
v. George, 92 Ga... 760, 19 SE 813; 
Moore v. Seaboard Air Line R. Co., 30 
Ga. A. 466, 118 SE 471; Central of 


Particular persons on or near 


~ 


RAILROADS ! 
Of 


gence,*> 


esse” 


Georgia R. Co. v. Mullins, 7 Ga. A. 
381, 66 SH 1028. 


Ill.— Galena, ete., R. Co. v. Jacobs, 
20 Ill. 478; La Forest v. Chicago, etc., 
Rw. -Cot, 245. DISA) 3253: sChicago, rete. 
R. Co. v. McKnight, 16 Ill. A. 596. 


Ind.—Harmon v. Speer, (A.) 127 NE 
154; Pittsburgh, etce., R. Co. v. Cozatt, 
39 Ind. A. 682, 79 NE 534. 


Iowa.—Richards v. Chicago, 
R. Co., 81 Iowa 426, 47 NW 63. 


Ky.—Louisville, ete., R. Co. v. Size- 
more, 221 Ky. 701, 299 SW 573; Fields 
v. Louisville, etc., R. Co., 163 Ky. 673, 
174 SW 41; Louisville, etc., R. Co. v. 
Jolly, 99 SW 977, 28 KyL 989. 


La.—Vanon’ v. Louisville, ete, R. 
Co, 143 asl 085, 79 S869. 


Me.—State v. Maine Cent. R. Co., 77 
Me. 538, 1 A 673. 


Md.—State v. Baltimore, ete, R. 
Co., 58 Md. 482. = 


Mass.—Peterson v. New York, etce., 
R. Co., 222 Mass. 471, 111 NE 355. 


Mich.—Pzolla v. Michigan Cent. R. 
Co., 54 Mich. 273, 20 NW 71. 


Minn.—Carroll v. Minnesota Valley 
R. Co., 18 Minn. 30, 97 AmD 221. 


Miss.—Nichols v. Gulf, ete., R. Co., 
83. Miss. 126, 36 S 192. 


Mo.—Chandler v. Chicago, etc., R. 
Co., 251 Mo, 592, 158 SW 35. 


Nebr.—Hutton yv. Missouri Pac. R. 
Co., 100 Nebr. 382, 160 NW 96. 


Nev.—Crosman. vy. Southern Pac. 
Co., 42 Nev. 92, 1738 P 223. 


N. H.—Shannon y. Boston, etc., R. 
Col Tl N-H. 286;<biA-1074. 


N. J.—Diebold v. Pennsylvania R. 
Co., 50 N. J. L. 478, 14 A 576. 


N. Y.—Wheeler v. Sundstrom, etc., 
Co., 143 App. Div. 499, 128 NYS 355; 
Winslow v. Boston, ete., R. Co., 11 
NYSt 831. 


N. C.—Treadwell v. Atlantic Coast 
Line R. Co., 169 N. oe 694,86 SH 617; 
Ward v. Atlantic Coast Line R. Coy 
167 N. C. 148, 83 SE 326, LRA1918& 
451; Matthews v. Atlantic, ete, R. 
Co., 117 N. C. 640, 28 SE 177. 


Oh,—Norfolk, etc., R. Co. vy. Cramer, 
9 Oh. Av 6. 


Or.—Summerfield v. Southern Pace. 
Co., 83 Or. 219, 163. P 420; Beck v. 
PAD ae ed ete., R. Co., 25 Or. 32, 34 P 

3. 


Pa.—Little Schuylkill Nav. R., etc., 
Co. v. Norton, 24 Pa. 465, 64 AmD 672; 
Taylor v. Philadelphia Rapid Transit 
Co., 55 Pa. Super. 607. 


Porto Rico.—Hscalera v. American 
R. Co., 1 Porto Rico Fed. 115. 


S. C.—Lamb v. Southern R. Co., 86 
S. C. 106, 67 SE 958, 138 AmSR 1030. 


Tex.—Texas, ete, R. Co. v. Key, 
(Civ. 5 A.) “Lib aS W492" St. /tuonis 
Southwestern R. Co. v. Everett, 40 
Tex. Civ. A. 285, 89 SW 457. 


Utah.—Davis v. Denver, etc., R. Co., 
45 Utah 1, 142 P 705; Jensen y. Den- 
eee ete., R. Co., 44 Utah 100, 138 P 

185. 


etc., 


Degree of care. 
rules,#® one going on or near a railroad track must 
exercise that degree of care which a reasonably pru- 
dent person would exercise under like cireumstane- 
The degree of care required is commensurate 
with the danger involved,*® and depends on the cir- 
cumstances at the particular time and place.*® 


a proximate cause, he is guilty of contributory negli- 


In accordance with general 


Thus 


Vt.—French v. Grand Trunk R. Co., 
76 Vt. 441, 58 A 722. 


. Va.—Chesapeake, ete, R. Co. v. 
Farrow, 106 Va. 137, 55- SE 569, 10 
AnnCas 12 


TV ast senare v. Spokane, etc., R. 
Co., 92 Wash. 561, 159 P 797. 


Wis.—Goldstein v. Chicago, etce., R. 
Co., 46 Wis. 404, 1 NW 37. 


_Can.—McCrea_v. Napierville Junc- 
tion R. Co., 60 Can. 8S. C. 657, 56 Dom 
LR 699 [dism app 29 Que. K. B. 414]. 


Man.—Skulak v. Canadian Northern 
R. Co., 20 Man. 242. 


Ont.—Thompson vy. eee Trunk R. 
CO;\e" a. CoeQOu eB 40 


“The measure of care . - is or- 
dinary care.” Nashville, ete., R. Co. 
one ee 134 Ga. 618, 619, 68 SH 


[a] In going on railroad track, ‘a 
person is bound to use his senses, 
and to exercise the reasoning facul- 
ties with which nature has endowed 
him.’”’ Harmon v. Speer, (Ind. A.) 127 
NE 154, 155. 


[b] Blundering onto track.— 
Where plaintiff drove his car rapidly 
down a Street at right angles to one 
on which there was a raised interur- 
ban railroad track, proceeding at 
night in the uncertain light of the 
moon, and because of his speed was 


unable to make a right-hand turn but 


instead drove up over a curb and on- 
to the track, at a place other than a 
crossing, where his car stalled and 
was struck by a passing trelley, he 
was guilty of contributory negligence 
precluding recovery for destruction 
of the automobile. Taylor vy. Phila- 


delphia Rapid Transit Co., 55 Pa. Su- 
per. 607. 
46. See Negligence § 511. 


47. Nashville, etc., R. Co. v. Peav- 
ler, 134 Ga. 618, 68 SE 432; Moore v. 
Seaboard Air Line R. Cos 30. (Gare Ag 
466, 118 SE 471; Brossard v. Chicago, 
etc, Re Co; 167 Iowa 703, 149 NW 
915; Lorenz v. Burlington, ete., R. 
Co., 115 Iowa 377, 88 NW 835, 56 LRA 
752: Gomulkiewicz We Spokane, etec., 
R. Co., 13L..Or, 275, 2814 P85. 


48. Fla.—Seaboard Air Line R. Co. 
v. Smith, 58 Fla. 875, 43 S 235. 


Mass.—Peterson v. New York, etce., 
R. Co., 222 Mass. 471, 111 NE 355: 


Minn.—Peaslee v. Railway Trans- 
se Co., 120 Minn. 347, 352, 139 NW 


Or.—Gomulkiewiez v. Spokane, etce., 
R.-Co., 181 Or. 175, 281 P°851. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 138 P 118 5. 


“The greater the danger, the higher 
the care required.’ Peaslee v. Rail- 
way Transfer Co., supra. 


Person familiar with locality see 
infra § 2199 text and notes 87-90. 


49. Norfolk, etc., ze Co. v. Denny, 
106 Va. 383, 56 SE 32 


At stations see init §§ 2227-2229, 
On trains see infra §§ 2232, 2233. 


Particular acts of contributory neg~ 
ligence see infra §§ 2209-2215. 


CLC ip te 


*By DOUGLAS ROBINSON GRAY (§§ 2194-2215). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2194-2197] 


it is held that a higher degree of care is required of 
one walking along a track than of one crossing di- 
rectly over it,°° at a publie crossing,®! although he 
may be at or on such a erossing at the time;°? and 
while a person, although rightfully on the track, as- 
sumes the ordinary risks incident to the operation 
of the road,°* he need not generally exercise more 
than ordinary eare,** nor provide against unknown 
or unusual dangers.®> 


Reciprocal care.°° Where the presence of persons 
on or near a railroad track might reasonably be an- 
ticipated, the trainmen and the person on or near 
the track are under a reciprocal duty to exercise 
care,®*’ and the person on the track must exercise at 
least as much care to avoid being hit as trainmen must 
exercise to avoid hitting him.°® 


[§ 2195] (2) Status of Person Injured®®—(a) In 
General. As has been elsewhere shown,°° the status 
of the person injured as to whether he is an invitee, 
licensee, or trespasser is material as bearing upon 
the duty of care owed to him by the railroad. It is 


50. Ryan v. New York Cent., etc., 
R. Co., 17 App. Div. 221, 45 NYS 542. 

Crossing track at other than regu- 
lar crossing see infra § -2212. 

Using track as highway see infra 
§ 2211. 


RAILROADS 


83 Fed. 652, 27 GCA: 663; 
Louis Connecting R. 
173 Ill. 582, 51.NE 68; 
Chicago, ete., Reno. ‘64 UL 
Rio Grande, etc., 
39 Tex. Civ. A. 460, 87 SW 853; 
ter~v. Ft. Worth, etc:, R. Co., (Tex: 


R. Co. v. Martinez, 
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likewise material as bearing upon the question of 
negligence on the part of the person injured.*! 


[§ 2196] (b) Persons Lawfully on Track—aa. In 
General. Merely going upon a railroad track is not 
necessarily negligence, if one does so rightfully,*? 
as where the tracks are laid in a publie street or high- 
way, and he goes upon the track as one of the pub- 
lie,®* and if he could not by the exercise of ordinary 
care have avoided the consequence of the company’s 
negligence, his right to recover exists,°* although it 
is otherwise if he might have avoided the consequence 
of such negligence, but failed to do so.*® But the 
fact that one is lawfully on or near railroad tracks 
does not relieve him from the duty to exercise ordi- 
nary care for his own safety.°° In other words, the 
general rule that one on or near tracks must use ordi- 
nary care under the circumstances®’ applies to per- 
sons rightfully there by the express or implied in- 
vitation of the railroad company, or otherwise.** 


§ 2197] bb. Licensees.°® A licensee on a rail- 
road right of way is not as a matter of law guilty of 


East St. 
Co. v. Reames, 

Broadbent. v. 
A. 231; 


N. J.—Diebold v. rary flee R. 
Co., 50 N. J. L. 478, 14 A 576. 


N. Y.—Wheeler v. Sundstrom, etc., 
Co., 143 App. Div. 499, 128 NYS 355; 
Williams v. Delaware, etc., R. Co., 2 


Shet- | NYS 485; McClure v. New York Cent., 


51. Central R., etce., Co. v. Raiford, 
82 Ga. 400, 9 SE 169. 


52. Central R., etc., Co. v. Raiford, 
supra. 

53. See supra §§ 2124, 2126. 

54 Kirby v. Southern R. Co., 63 
S. C. 494, 41 SE 765; Galveston, etc., 
RCO. ve ’Garteiser, 9 Tex. Civ. A. 456, 
29 SW 230, 2 Tex. Civ. A. 230, 21 Sw 
631. And see Hines v. ‘Hopkins, 194 
Ky. 441, 239 SW 792 (where the court 
said by way of dictum that licensees 
other than trackmen are only required 
to exercise ordinary care to keep out 
of the way of trains after they dis- 
cover their approach). 


[a] Obstructed view.—A person 
approaching a track’at a place other 
than a public crossing or traveled 
place need not exercise more than 
ordinary care whether the view there 
be obstructed or not. Kirby v. South- 
ern R. Co., 63 S. C. 494, 41 SE 765. 


{[b] Person on hand car.—A person 
rightfully traveling on a hand car as 
a servant of a railway contractor is 
not bound to use the highest degree 
of care to avoid collision with the 
company’s train. Galveston, etc., R. 
Co, v. Garteiser, 9 Tex. Civ. A. 456, 
29 SW 230, 2 Tex. Civ. A. 230, 21 SW 
631. 

55. Carver v. Minneapolis, fe R. 
Co., 120 Iowa 346, 94 NW 862; Sulli- 
van v. Vicksburg, etey Co, BG) BUD) 
Ann. 800, 2 S 586, 4 AmSR 239. 

56. Right to rely on care of rail- 
road see infra § 2221. 

57. Smith v. Cincinnati, etc., R. Co., 
146 Ky. 568, 142 SW 1047, 41 LRANS 
193; Muse v. Seaboard Air Line R. 
Co., TAS) ING “CS 7443) Ga, “SEN 7102, 19 
LRANS 453; Jensen v. Denver, etc., 
R. Co., 44 ‘Utah 100, 138 P 1185; 
Teakle v. San Pedro, ete., RACo., 32 
Utah 276, 90 P 402, 10 LRANS 486. 

58. Louisville, etc., R. Co. v. Size- 
more, 221 Ky. 701, 299 SW 573. 

59. Persons under disability see 
infra §§ 2222-2226. 

Status of various persons defined 
see supra §§ 2105-2122. 

60. See supra §§ 2123-2189. 

61. Norfolk, etc., R. Co. v. Denny, 
106 Va. 383, 56 SE 321. 

62. Toledo, ete., R. Co. v. Chisholm, 


Civ. A.) 46 SW 875. 

63. Smedis vy. Brooklyn, ete., R. 
Co., 88 N. Y. 13; Rio. Grande, ete., R. 
Co. v. Martinez, 39 Tex. Civ. A. 460, 
87 SW 853; Mitchell v. Tacoma R., 
etc., Co., 9 Wash. 120,.37T-P 341. 


64. Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545; Vicksburg, 
etc., R. Co. v. McGowan, 62 Miss. 682, 
52 AmR 205. 


65. Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545. 


66. Pennsylvania Co. v. Meyers, 
136 Ind. 242, 36 NE 32; State v. Reyn- 
olds, (Mo.) 214 SW 121. 


[a] Policeman.—That a policeman 
is authorized by a railro. ad company 
to patrol and keep tramps off its 
tracks does not relieve him from the 
duty of exercising due care for his 
own safety. Pennsylvania Co. v. 
Meyers, 1386 Ind. 242, 36 NE 32. 


[b]- Prospective passenger.—‘‘The 
fact that the deceased was an invitee 
upon the premises, that he was there 
for the purpose of taking a train, did 
not relieve him from the necessity of 
ordinary care.’ State v. Reynolds, 
(Mo.) 214 SW 121, 124. 


67. See supra § 2194. 

68. —* oF oy ete Oe Ve 
Ross, 56 Ark. 271, 19 SW 8387, 61 Ark. 
617, 33 SW 1054. 

Colo.—Colorado, etc., R. Co. v. Son- 
ne, 34 Colo. 206, 83 P 383. 


Del.—Patterson v. Philadelphia, 
etc., R. Co.,; 9 Del. 103. 
Ga. 


Co., 30 Ga. A. 466, 118 SH 471; Cen- 
tral of Georgia R. Co. v. Mullins, 7 Ga. 
A. 381, 66 SE 1028. 

Ill.—Chicago, etc., R. Co. v. Mc- 
Knight, 16 Ill. A. 596. 


Ind:—Pittsburgh, ete: /R.. Co... 
Seivers, 162 Ind. 234, 67 NE 680, 70 NE 
133; Jeffersonville, etc., R. Cos v, 
Goldsmith, 47 Ind. 43. 

Ky.—Fields v. Louisville, ete., R, 
Co., 163 Ky. 673, 174 SW 41; Chesa- 
peake, CWowel an Co. v. Booth, 149 Ky. 
245, 148 SW 61. 

Mich.—Pzolla v. Michigan Cent. R. 
Co., 54 Mich. 273, 20 NW 71. 

Mo.—State v. Reynolds, 214 SW 121; 
oemer v. Missourt Pac, R. Co, 96 
Mo. 267, 9 SW 580. 


ete. R. Co., 5 NYSt 140 [aff 118 N. y. 
671 mem, 23 NE 1145 mem]. 


N. C.—Griffin v. Seaboard Air Line 
Re (Cot, 138 UN. (Cr “55, 760) See aioe 
Meredith v. Richmond, etc., R. €o., 
LOSUN™C, 616).13- SH L3Ke 


Pa.—Little Schuylkill Nav. R., etce., 
Co. v. Norton, 24 Pa. 465, 64 AmD 
672; Bardaro v. Philadelphia, etce., 
RR. Cox 28 Pao Dists 365. 


Porto Rico.—Martinez v. American 
R. Co., 5 Porto Rico Fed. 311. 


Tex.—Houston, etc., R. Co. v. O’Don- 
nell, (Civ. A.) 90 SW 886 [rev on oth- 
er grounds 99 Tex. 636, 92 SW 409]; 
Galveston, etc., R. Co. v. Garteiser, 9 
Tex. Civ. A. 456, 29 SW 939, 2 Tex, 
Ciy.,A. 230, 21 SW 631. 


Va.—Hargrave v. Shaw Land, etc., 
Co., 111 Va. 84, 68 SH 278, AnnCas 
1912A 151; Chesapeake, eter, RACosiwe 
Farrow, 106 Va. 137,°55 SE’ 569. 


Wis.—Goldstein v. Chicago, etc., R. 
Co., 46 Wis. 404, 1 NW 37. 


Can.—McCrea vy. Napierville Junc- 
tion R. Co., 60 Can. S. C. 657, 56 Dom 
LR 699 [dism app 29 Que. K. B. 414]. 


itr aH v. Grand Trunk R. 
Co; £,Ont.) Le 233 


[a] pelea on track in street. 
—(1) The public has an equal right 
with a railroad company to use a 
street, and the proper use thereof by 
a pedestrian does not necessarily 
charge him with contributory negli- 
gence, unless the circumstances are 
such as to indicate to a man of ordi- 
nary prudence that the use thereof at 
the time and place will be attended 
with danger. Hall vy. International, 
etc., UR; Co; 98 Tex. 100) SHS Was 2: 
520... (2) One walking upon a rail- 
road track laid in a street must use 
ordinary care for his own safety. 
Chesapeake, etc., R. oe v. Booth, 149 
Ky. 245, 148 SW 61 

[b] Horseman on ntraeke in street.— 
HEscalera v. American R. Co., 1 Porto 
Rico Fed. 115 

[ce] Invitees.—Pennsylvania Co. v. 
Meyers, 136 Ind. 242, 36 NE 32; State 
v. .Reynolds, (Mo.) 214 SW 121; 
Wheeler v. Sundstrom, ete., Co., 143 
App. Div. 499, 128 NYS 355. 


[d] Volunteer.—Central of Geor- 
gia R. Co. v. Mullins, 7 Ga. A. 381, 
66 SE 1028. 


69. Defined see supra § 2106. 
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zontributory negligence in being there.’° 
fact that he is a licensee does not relieve one from the 
duty to protect himself,‘+ and the general rule that 
one on or near a railroad track must use ordinary 
care’? has been applied to licensees.*® 

Subject to certain 
exceptions and qualifications which have hereinbefore 
been considered, the duty of the railroad toward a 
trespasser is only to refrain from willful or wanton 
injury,’® or to exercise ordinary care to avoid injur- 
ing him after discovery of his peril;*® and in other 
cases the fact that he is a trespasser in itself estab- 
lishes his negligence, precluding a recovery.** 
any event a trespasser is bound to exercise ordinary 


[§ 2198] (c) Trespassers.*4 


70. Ft. Worth, etc., R. Co. v. Gober, 
(Tex. Civ. A.) 211 SW 305; Hutchens 
v. St. Louis Southwestern R. Co., 40 
Tex. Civ. A. 245, 89 SW 24. 


[a] “It is not the law that a li- 
censee using the track as a passway 
because it is accompanied with some 
danger by that fact alone, and as a 
matter of law, is. guilty of contribu- 
tory negligence.” Et. Worth, etc., R. 
Co. v. Gober, (Tex. Civ. A.) 211 SW 
305, 308. 


71. Meredith v. Richmond, etc., R. 
Co., 108 N. C..616, 13 SH 137; Gulf, 
ete., R. Co. v. Matthews, 100 Tex. 63, 
93 SW 1068; Fort Worth, etc., R. Co. 
vy. Longino, 54 Tex. Civ. A. 87, 118 
SW 198 [aff 103 Tex. 250, 126 SW 8]; 
Chesapeake, etc., R. Co. v. Farrow, 106 
Va. 137, 143, 55 SE 569, 10 AnnCas 
123 

‘While the deceased was a licensee, 
he was still charged with the duty to 
care for his own safety.” Chesa- 
peake, etc., R. Co. v. Farrow, supra. 


[a] Actual or implied license to 
use tracks as a footpath, laid on what 
was previously a highway, does not 
relieve a pedestrian of the duty of 
exercising care. Meredith v. Rich- 
mond, etc., R. Co., 108 N. C. 616, 13 SH 
137. 


72. See supra § 2194. 
73. U. S.—Delaware, etc., R. Co. v. 
Wilkins, 153 Fed. 845, 83 CCA 27; 


Tucker v. Baltimore, etc., R. Co., 59 
Fed. 968, 8 CCA 416, 
Ga.—Central of Georgia R. 
Tapley, 145 Ga. 792, 89 SE 841. 
Iowa.—Richards v. Chicago, etc., R. 
Co., 81 Iowa 426, 47 NW 63. 


Ky.—Fields v. Louisville, 
Co., 163 Ky. 673, 174 SW 41. 


Miss.—Nichols v. Gulf, etc., R. Co., 
83 Miss. 126, 36 S 192. 


N. C.—Treadwell v. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617; 
Ward v. Atlantic Coast Line R. Co., 
167 N. C. 148, 88 SE 326, LRA1918H 
451; Griffin v. Atlantic Coast Line R. 
Co., 166 N. C. 624, 82 SE 973; Muse 
v. Seaboard Air Line R. Co., 149 N. C. 
443, 63 SE 102, 19 LRANS 453. - 


Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 138 P 1185; Teakle 
v. San Pedro, etc., R. Co., 32 Utah 276, 
90 P 402, 10 LRANS 486. 


74. Contributory negligence of 
trespassers generally see Negligence 
§ 526 


COs *V. 


PUNO Vlg 


75. See supra §§ 2126, 2127; 2180-— 
2182. 
76. Precautions as to persons seen 


or near track see supra §§ 2155-2164. 
Last clear chance or humanitarian 
doctrine see infra § 2239. : 
77. U.S.—LLouisville, ete., R. Co. v. 
McClish, 115 Fed. 268, 53 CCA 60. 
Ga.—Payne v. Hayes, 25 Ga. A. 730, 
104 SE 917; Central of Georgia R. Co. 
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But the 


diligence.” 


recovery where 
sore 


In 


v. pThomusen: 25 Ga. A. 715, 104 SE 
bal5. 

Ill.—Carroll v. Chicago, etc., R. Co., 
142 Til. A. 195. 

Ind.—Parker v. Pennsylvania Co., 
134 Ind. 673, 34 NE 504, 23 LRA 552; 
New York, etc., R. Co. v. Ault, 56 Ind. 
A. 293, 102 NE 988. 


Ky.—Louisville, ete, R. Co. v. 
Cooper, 13 Ky. Op. 4738; lLyter v. 
nS. ete. 7 Re Coda Ky.) Op: 

7. 


Pa.—Buckley v. Baltimore, etc., R. 
Co., 275 Pa. 360, 119 A 413; Bailey v. 
Lehigh Valley R. Co., 220 Pa. 516, 69 
A 998; Pittsburgh, etc., R. Co. v. Col- 
lins, 87 Pa. 405, 30 AmR 371; Buxton 
v. Baltimore, etc., R. Co., 81 Pa. Super. 
490; Gallagher v. Baltimore, etce., R. 
Co., 52 Pa. Super. 568. 

Tex.—Panhandle, ete. R. Co, v. 
Haywood, (Civ. A.) 227 SW 347; St. 
Louis, etc., R. Co. v. West, (Civ. A.) 
174 SW 287. 

[a] Applications of  rule.—(1) 
Entry on the tracks of a railroad com- 
pany by an employee of a coal com- 
pany at a place other than a highwa 
crossing, and without the consent o 
the railroad company, is trespass and 
contributory negligence which pre- 
vents recovery for the killing of the 
employee by unattached cars allowed 
to drift down the track without warn- 
ing. Buckley v. Baltimore, ete. R. 
Co. 275. Ba.) 3605. 219 VA 41.35 (2) A 
person who enters on the track of a 
railroad at any point other than at a 
crossing is a trespasser, and guilty of 
negligence per se, and that deceased 
was an employee of the company and 
for several years had walked home on 
its track is immaterial. Bailey v. Le- 
high Valley R. Co., 220 Pa. 516, 69 
A 998. (8) In an action for injuries 
to a pedestrian who claimed he was 
walking along defendant’s track when 
a car backed upon him without warn- 
ing, and there was no contention that 
the last chance doctrine applied to the 
case, an instruction denying recovery 
if the jury believed that plaintiff by 
stealth got on the rear end of the car 
without the knowledge or consent of 
defendant or its agents, and that he 
was injured thereby, even though he 
was injured through the negligence of 
defendant in backing the car over him, 
was correctly given. Ulrich v. Grand 
View R. Co., (Mo.) 252 SW 377. 


[b] Mere trespasser walking along 
embankment on which a track is situ- 
ated is guilty of contributory negli- 
gence as a matter of law. Louisville, 
etc., R. Co. v. McClish, 115 Fed. 268, 
53 CCA :60, 


Proximate causal relation see infra 
§ 2234, 

78. Lowe v. Payne, 156 Ga. 312, 
118 SE 924; Moore v. Southern R. Co., 
136 Ga. 872, 72 SE 403; Griffin v. At- 
lantic (Coast Mline BR. Couw iW 6ibueNes C. 
624, 82 SE 973. , 


[a] Tllustration.—Where a _ rail- 


[§ 2199] (8) Knowledge of Danger.®2 
track is of itself notice of danger to anyone on or 
near it,** and a person may be guilty of contributory 
negligence in wrongfully walking thereon regardless 


Ae 


[§§ 2197-2199 


care for his safety after he has become a trespasser.*® 
And some authorities have stated that a trespasser — 
is bound to exercise the utmost degree of care and 


Under a statute forbidding people, not railroad 
employees, to walk along a fenced railroad track, and 
providing that anyone doing so is a trespasser,®° vio- 
lation of the statute is negligence per se defeating 


contributory negligence would do 


A railroad 


road is under the duty of anticipating 
pedestrians on tracks, so as to be 
liable even to trespassers for failure 
to use ordinary care, nevertheless, 
there can be no recovery for damages 
resulting in part from the railroad’s 
negligence if the trespasser himself 
was guilty of contributory negli- 
gence, aS he is under a duty to use 
care and not voluntarily expose him- 
self to danger, as by sitting or lying 
on the track. Lowe v. Payne, 156 Ga. 
312, 118 SE 924, 


79. U. S.—Finlayson v. Chicago, 
otc. R. Co., 9 EF. Cas: No. 4,793, 1 Dill. 


N. Y.—Hickett v. New York, etc., R. 
Co., 10 NYSt 398. 

Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196, 201. 

Tenn.—Louisville, ete. R. Co. 
Salmon, 2 Tenn. Civ. A. 721. 

Tex.—Houston, ete., R. Co. v. Booz- 
er, 2 Tex. Unrep. Cas. 452. 

“A trespasser upon a railroad track 
must take extraordinary precautions 
for his own safety.” Perez v. Ameri- 


Vv. 


can R. Co., supra. 
80. See statutory provisions. 
81. Frye v. St. Louis, ete., R. Co., 


ae eaci 377, 98 SW 566, 8 LRANS 


82. Generally see Negligence §§ 
506-510. . 

83. U. S.—Hart v. Northern Pac. 
R. Co., 196 Fed. 180, 116 CCA 12; Rich 
v. Chicago, etc., R. Co., 149 Fed. 79, 
78 CCA 663. 


Cal—Chrissinger v. Southern Pac. 
Co.,_169 Cal. 619, 149 P 175. 


D. C.—Stewart v. Washington, etc., 
Electric R. Co., 22 App. 496. 


Ga.—Moore v. Seaboard Air Line R. 
Co., 30 Ga. A. 466, 118 SE 471; Kelley 
v. Hines, 25 Ga. A. 186, 102 SH 921. 


Ind.—Scudder vy. Indianapolis, etc., 
R. Co., Wils. 481; Harmon y, Speer, 
(A.) 127 NE 154. 


Ky.—Long Fork R. Co. vy. Martin, 
212 Ky. 182, 278 SW 550; Louisville, 
ete., R. Co. v. Schmetzer, 94 Ky. 424, 
22 SW 608, 15 KyL 194. 


Mo.—Dyrez v. Missouri Pac. R. Co., 
288 Mo. 33, 141 SW 861; Laun vy. St. 
Louis, ete., R. Co., 216 Mo. 563, 116 SW 
553; Holland vy. Missouri Pac. R. Co., 
210 Mo. 338, 109 SW 19; Harlan v. 
St. “Louisyyete,, R.iCo;, 64 Moy 14802 
Burnham v. Chicago, ete., R. Co., 175 
Mo. A. 286, 162 SW 300; Palmer v. 
St. Louis, etc. R. Co., 142 Mo. A. 440, 
127 SW 96. 

Mont.—Neary v. Northern Pac. R. 
re 37 Mont. 461, 97 P 994,19 LRANS 


N. C.—Treadwell v. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617; 
Ward vy. Atlantic Coast Line R. Co., 
167 N. C. 148, 83 SE 326, LRA1918E 
451; Abernathy v. Southern R. Co., 
164 N.C. 91, "80.SE 421° Beach” v. 
Southern R. Co., 148 N. C. 153, 61 SE 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2199-2200] 


of whether he knew that trains were due at the time. 
The mere fact, however, that one has knowledge’ of 
the danger does not make him guilty of negligence 
per se in going on or near the tracks, if he has a 
right to go there and if he otherwise uses ordinary 
eare;*> and if he uses the care that a man of ordi- 
nary prudence under like circumstances and knowing 
the danger to be apprehended would have exercised, 
he is entitled to recover for injuries due to the rail- 


road company’s negligence.®® 


Where person familiar with locality and opera- 
tion of road goes upon or near the track and exposes 
himself to dangers which he knows or has reason to 
know, he is bound to exercise a degree of care com- 


664; Glenn vy. Norfolk, ete. Re Co. 
128'N. C. 184, 38 SE 812. 


Tenn.—Nashville, etc, R. Co. v. 
Overeast, 3 Tenn. Civ. A. 235. 


Va.—Chesapeake, ete, R. Co. v. 
Saunders, 116 Va. 826, 88 SE 374; 
Savage v. Southern R. Co., 103 Va. 
422, 49 SH 484, 


Wash.—Birrell v. Great Northern 
R. Co., 61 Wash. 336, 112 P 362, Ann 
Cas1912B 1239 


“In the law of negligence a railroad 
track in and of itself is an unequivo- 
cal and large sign of danger. It 
stands there’ mutely but unmistak- 
ably crying aloud, ‘Danger!’ It is 
much the same as if one stood there 
and with a trumpet called out, ‘Be- 
ware!’ ‘Look out for the cars!’ ‘Lis- 
ten for the cars!’ ‘Look out for your- 
self? ‘Look well to what you are 
about to do, for you are taking your 
life in your hands!’ ‘Use your eyes!’ 
‘Use your ears!’ ‘Use your common 
sense!” Dyrez v. Missouri Pac. R. 
Co., 238 Mo. 33, 46, 141 SW 861 [quot 
Burnham vy. Chicago, ete., R. Co., 175 
Mo. A. 286, 293, 162 SW 300]. 


[a] Even to a stranger the pres- 
ence of a railroad track is a warning 
of danger. Birrell v. Great Northern 
R. Co., 61 Wash. 336, 112 P 362, Ann 
Cas1912B 1239. 


84. Louisville, etc., R. Co. v. Mc- 
Clish, 115 Fed. 268, 53 CCA 60. 


Knowledge that trains are due or 
approaching see infra §§ 2207, 2208. 


Trespass as negligence per se see 
supra § 2198. 

85. Carver v. Minneapolis, ete., R. 
Co., 120 Iowa 346, 94 NW 862; Haley 
v. Missouri Pac. R. Co., 197 Mo. 15; 
93 SW 1120, 114 AmSR 743; Missouri, 
ete., R. Co. v. Brown, 46 Tex. Civ. A 
10, 101 SW 464. 


86. Haley v. Missouri ‘Pac, Ra Co.; 
aet Mo. 15, 93 SW 1120, 114 AmSR 

37. St. Louis, ete, R: Co. v. Ben- 
nett, 69 Fed. 525, 16 CCA 300; Cleve- 
land, ete., R. Co. v. Berry, 152 Ind. 
607, 53 NE 415, 46 LRA 33; Haley v. 
MisSOUrI. bac. ba Co. 197 Mor 155 93) 
SW 1120, 114 AmSR 743; Craven v. 
Philadelphia, etc., R. Co., 9 Pa. Co. 
aye 


Duty to exercise care commensu- 
rate yee danger generally see supra 
§ 2194. 

88. Me.—Walker Wis Redington 
Lumber Co., 86 Me, 191, 29 A 979. 

Mo.—Haley v. Missouri Pac. R. Co., 
197 Mo. 15, 98 SW 1120, 114 AmSR 
743. 

Pa.—Cubitt v. New York Cent. R. 
Co. 278 Pa. 366, 123 A 308. 


Tex.—International, ete., R. Co. v. 
Lee, (Civ. A.) 34 SW 160; St. Louis, 
ete., R. Co. v. Sharp, 3 Tex. A. Civ. 
Cas. § 328. 

Utah.—Johnson v. Rio Grande 
Western R. Co., 19 Utah 77, 57 P 17. 

89. Chicago, etc., R. Co. v. Flint, 
22 Ill. A. 502; Cincinnati, etc., R. Co. 
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mensurate with his knowledge of the danger.’7 
Failure to exercise that degree of care which his 
knowledge should have induced has been found con- 
tributory negligence,®*® especially where a safer place 
was conveniently accessible,’® in some cases as a 
matter of law.°° 


[§ 2200] (4) Exposure to Known and Appreciat- 
ed Dangers®!—(a) In General. 
general rules,®? a person on or near a railroad track 


In accordance with 


is guilty of negligence if by his voluntary act of omis- 


danger.®® 


v. Harrod, 132 Ky. 
Callender v. 


445, 115 SW eae 
Carlton Iron Con oe. 


mR. 646. fafi 10 Tak. 366) "Bniliips 
v. Grand Trunk R. Co., 1 Ont. L. 28. 
90. Bowman y. Atchison, ae Eve 


Co., 184 Fed. 697, 106 CCA 651; Dela- 
ware, etc., R. Co. v. Wilkins, 153 Fed. 
845, 88 CCA 27; Rich v. Chicago, etc., 
R. Co., 149-Ned. 79; 78 CCA 663; Cin- 
cinnati, etc., R. Co. v. Harrod, 132 Ky. 
445, 115 SW 699; Huddleston v. Ter- 
minal R. Assoc., (Mo.) 202 SW 3:70; 
Spring v. Davis, 273 Pa. 389, 117 A 
184; Pittsburgh, etc., R. Co. v. Col- 
lins, 87 Pa. 405, 30 AmR 3871. 


[a] Experienced engineer, famil- 
iar with all the conditions, who left 
his cab and sat down three feet from 
the rail of a switching track, on which 
switching was being done, and was 
struck by cars which could not have 


struck him had he not moved toward. 


the rail, was negligent as a matter 
of law. Huddleston v. Terminal R. 
Assoc., (Mo.) 202 SW 3870. 


{b] Person familiar with vicinity 
and customary movement of trains 
and engines at place of accident.— 
Bowman vy. Atchison, ete., R. Co., 184 
Fed. 697, 106 CCA 651. 


91. Knowledge that train is due or 
approaching see infra §§ 2207, 2208. 


92. See Negligence § 514. 
93. Acts in emergencies see infra 
§ 2201. 


Mistake as to track on which train 
is coming see infra § 2208. 

94. Running risk to save: 

Life see infra § 2202. 
Property see infra § 2203. 

95. U. S.—Robbins v. Pennsyl- 
vania Co., 245 Wed. 435, 157 CCA 597. 

Ala.—Sprinkle vy. St. Louis, etc., R. 
Co., 215 Ala. 191, 110 S 137; Morgan 
v. Mobile, etc., R. Co., 202 Ala. 461, 
80 S 845. 

Ga.—Southern R. Co. v. Hogan, 131 
Ga. 157, 62 SE 64 

Ind.—Davis v. Zagel, 79 Ind. A, 349, 
138 NE 351. 

Ky.—Louisville, étce., R. Co. 
Philpot, 215 Ky. 682, 286 SW i078; 
Lawson v. Louisville, etc., R. Co., 213 
Ky. 767, 281 SW 994; Louisville, ete., 
R. ee ae Fentress, 166 Ky. 477, 179 
Sw 4 

eek cera v. Chicago, etce., 
R. Co., 105 Minn, 136, 117 NW 341. 


Nebr.—Hutton v. Missouri Pac. R. 
Co., 100 Nebr. 382, 160 NW 96. 


Nev.—Crosman v. Southern Pac. 
Co., 42 Nev. 92, 173 RP 223. 


N. C.—Thompson y. Purcell Constr. 
Co., 160 N. C. 390, 76 SE 266. 


Pa.—Cubitt v. New York Cent. R. 
Co., 278 Pa. 366, 123 A 308; Selway 
v. Pennsylvania R. Co., 28 ’Pa. Dist. 
879. 

Tex.—St. Louis, etc., R. Co. v. West, 
(Civ. INA ales SW 287. 


Wash.—Shafer v. Tacoma Eastern 
R. Co., 91 Wash. 164, 157 P 485, LRA 
1916F 114. 


sion he deliberately,®* and without compelling rea- 
son,°* exposes himself to a known and appreciated 
This doctrine is applicable where the per- 
son injured was chargeable with knowledge of the 


[a] Loading from wrong side of 
car.—One driving his team between 
the tracks and the door of a car in 
which he wished to load material to 
be shipped, with knowledge that a 
train was due in a relatively short 
time, and might arrive even before 
expected, instead of taking a safer 
position on the other side of the car, 
and injured by a train passing over 
one of the tracks, is guilty of contrib- 
utory negligence barring recovery. 
ee R. Co. v. Hogan, 131 Ga. 157, 


[b] Pedestrian racing’ train.—It 
was negligence for deceased to go on 
either of two tracks ahead of a train 
in an attempt to reach a station ahead 
of it, where the train was only twice 
as far from the Pb oe as he was. 
Louisville, etc., R. Co. vy. Fentress, 
166 Ky. 477, 179 SW 419. ; 


[ce] Standing too close to train.— 
Recovery for injuries sustained by 
plaintiff when struck by the swinging 
door of a railroad car is barred by 
showing that plaintiff, a trespasser on 
defendant’s right of way, saw the 
out-swinging door, and voluntarily 
remained in such proximity to the 
train that he was in danger of being 
struck thereby, and was conscious of 
his peril, but negligently remained 
therein. Sprinkle v. St. Louis, etc., 
RR. GCo., 225 Ala. 191, 1100S 137. 

{d] Watching dangerous work or 
operation.—(1) Where plaintiff, a li- 
censee, recognizing the danger attend- 
ant on the efforts of a railroad com- 
pany to raise a derailed engine, stood 
just off the right of way at a place 
he deemed safe, it appearing that he 
and others had been warned off of the 
right of way, there can be no recov- 
ery for injuries caused when a lug 
used in connection with a cable broke 
and struck plaintiff, for he exposed 
himself to the danger of his free will. 
Shafer v. Tacoma Hastern R. Co., 91 
Wash. 164, 157 P 485, LRA1916F 114. 
(2) Where the uncontradicted evi- 
dence showed that plaintiff and train- 
men knew that there was not much 
room between a switch track and a 
scaffold which plaintiff had been 
building, and they were watching to 
see if a car would pass without strik- 
ing the scaffold, and plaintiff, in his 
anxiety to see whether the car was go- 
ing to clear, although knowing of the 
danger and being warned by others, 
voluntarily walked toward the scaf- 
fold, and the car struck the scaffold 
and knocked it down, injuring plain- 
tiff, his negligence precluded recov- 
ery. Davis v. Zagel, 79 Ind. A. 349, 
138 NE 351. 

[e] Passing too close to tender 
taking on coal.—One who had seen 
locomotives take coal on numerous 
occasions, and was injured by falling 
coal when attempting to pass one 
during such process at a place where 
he had no right to be, and which lo- 
comotive he knew to be practically 
filled, was held guilty of contributory 
negligence as a matter of law. Law- 
son v. Louisville, ete., R. Co., 213 Ky. 
767, 281 SW 994. 
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danger.°® 


erate exposure thereto,®? 


[§ 2201] (b) Acts in Emergencies.°® 
person who, without his own fault, is placed in sudden 
peril by an approaching train or ear, or otherwise, 
makes a mistake in judgment in endeavoring to avoid 
injury, he is not guilty of contributory negligence as 
a matter of law, although his act is the direct and im- 
mediate cause of his injury, if he otherwise acts in 
a manner in which a man of ordinary prudence would 
have acted under similar circumstances;°? and this 
is true even though he chooses the more dangerous 


{f] Entering elevator shed.—One j 
going into an elevator shed and vol- 
untarily exposing himself to the 
known danger of being run over by 
ears which defendant might switch 
into the shed, even though not a tres- 
passer, was guilty of contributory 
negligence as a matter of law, bar- 
ring a recovery. St. Louis, etc. R. 
ee v. West, (Tex. Civ. A.) 174 SW 

{[g] Rule applied.—Where one was 
injured while walking across a rail- 
road trestle over an excavation made 
by a contractor who was making a 
cut for another railroad, and the pe- 
destrian knew of the existence of the 
excavation and was injured, he could 
not recover of the contractor. 
Thompson v. Purcell Constr. Co., 160 
N. C. 390, 76 SE 266. 


96. Chesapeake, etc., R. Co. v. Far- 
row, 106 Va. 137, 55 SE 569, 10 Ann 
Cas 12. 


[a] icensee walking along a rail- 
road track is charged with the knowl- 
edge that the track is frequently used 
for the passage of trains and the 
shifting of cars, and he must be con- 
sidered as charged with knowledge of 
the usual method of shifting cars at 
such ,\point, where the method had 
been in use for many years. Chesa- 
peake, ete., R. Co. v. Farrow, 106 Va. 
137,55 SE 569. 


97. Missouri, etc., R. Co. v. Brown, 
46 Tex. Civ. A. 10, 101 SW 464. 


[a] TIllustration.—Knowledge of 
the defective condition of a railroad 
track, without knowledge that such 
condition would make it dangerous 
for one to travel a path beside the 
track while cars were passing there- 
over, would not render one traveling 
the path guilty of contributory negli- 
gence so as to bar recovery for inju- 
ries sustained when a caboose car 
swayed toward plaintiff and knocked 
him under the wheels. Missouri, etc., 
R. Co. v. Brown, 46 Tex. Civ. A. 10, 
101 SW 464. 


98. General rules see Negligence 
§§ 517-519. 

99. U. S.—Chesapeake, ete., R. Co. 
vy. Hawkins, 187 Fed. 568, 109 CCA 258. 

Ga.—Atlanta, ete., R. Co. v. Rob- 
erts, 116 Ga. 505, 42 SE 753. 


Ill.—Chicago, etc., R. Co. v. Dig- 
man, 56 Ill. 487. 
Minn.—Mark v. St. Paul, etc. R. 


Co., 30 Minn. 493, 16 NW 367. 


Mo.—Bay v. Missouri Southern R. 
Co., (A.) 183 SW 343; Feeney v. Wa- 
bash R. Co., 123 Mo. A. 420, 99 SW 
477. 

N. Y.—Roll v. Northern Cent. R. 
Cox 1B Hun 496 [aff 80 N. Y. 647]. 


N. C.—Clark v. Wilmington, etc., R. 
es 109 N. C. 430, 14 SH 43, 14 LRA 
749. 

Oh.—Balser v. Chicago, ete., R. Co., 
9 OhS&CP 523, 7 OHNP 482. 


But knowledge of defects in a track, with- 
out appreciation of resultant danger, is insufficient to 
show knowledge of danger barring recovery for delib- 


RAILROADS: 


Where a 
Limb of Others.* 


sons,® or unless 


Pa.—Hagan v. Philadelphia, etc., R. 
Co., 5: Phila. 179. 


Porto Rico.—Martinez y. American 
R. Co.,'5 Porto Rico Fed. 311 


Tenn.—Southern R. Co. v. Pugh, 97 
Tenn. 624, 37 SW 555. 


Tex.—Texas, etc., R. Co. v. Wat- 
kins, 88 Tex. 20, 29 SW 232 [aff (Civ. 
A.) 36 SW 760]; Texas Midland R. Co. 
v. Byrd, 41 Tex. Civ. A. 164, 90 SW 185. 


“Persons in great peril are not ex- 
pected to exercise the presence of 
mind and care that should ordinarily 
be characteristic of a prudent man. 
The law makes allowance for their 
excitement, and leaves the circum- 
stances of ‘their conduct to the jury.’ 
otk v. Wilmington, ete., R. Co., 109 

C. 430, 446, 14 SE Ae 14 LRA 749 
rater Chesapeake, ete., R. Co. v. Haw- 
kins, 187 Fed. 568, 5731. 


[a] Illustration.—Plaintiff, an in- 
experienced operator, riding a “speed- 
er’ on a railroad track, who, when he 
suddenly discovered a motor car com- 
ing up behind him, overbalanced by 
turning his body too far to one side 
in looking back at the unexpected 
danger, was not required to act in the 
manner most conducive to his safety. 
Bay v. Missouri Southern R. Co., (Mo. 
A.) 183 SW 343. 


1. Missouri, ete., R. Co. v. Muske, 
(Tex. Civ. A.) 141 SW 565. 


fa] For instance, where a pedes- 
trian stepped over a track to mail a 
card in the mail car of a train on an 
adjoining track, and on hearing a 
whistle looked up and saw a rapidly 
approaching train on the track he had 
just crossed, and after a_ second’s 
hesitation decedent decided against 
remaining in the space between the 
two trains, where he would have been 
safer despite the danger from suction, 
and attempted to cross back to the 
station in front of the approaching 
train, and was struck and killed, he 
was not culpably negligent in choos- 
ing the more dangerous course in the 
face of the sudden emergency created 
by the railroad’s wrongful ‘act in 


| speeding the train through a station. 


Missouri, etc., R. Co. v. Muske, (Tex. 
Civ. A.) 141 SW 565. 


Choice of alternative causes gen- 
erally see infra § 2204. 


2. Hermeling v. Chicago, ete. R. 
Co., 105 Minn. 136, 117 NW 341; Fore- 
mau v. Pennsylvania R. Co., 11 Pa. 

0; 


[a] Likelihood of missing a train 
(1) furnishes no excuse for reckless 
conduct (Hermeling v. Chicago, ete., 
R. Co., 105 Minn. 136, 117 NW 341), 
(2) and the fact that one has but a 
minute in which to catch a train does 
not render his condition one of such 
sudden peril as to exempt him from 
the ‘duty of exercising due care (Fore- 
man v. Pennsylvania R. Co,, 11 Pa. 
Co. 475). 


3. Balser v. Chicago, ete., R. Co 
9 OhS&CP 523, 7 OhNP 482; 


of two or more courses open to him. 


St. Louis | Y. 502, 8 AmR 


But these doc-' 
trines are inapplicable where there is neither real 
nor apparent danger of an imminent character,” or 
where the peril results from the negligence of the per- 
son injured and not from that of the railroad.® 


[§ 2202] (c) Danger Incurred To Save Life or 


In accordance with general rules,’ 


a person is not guilty of negligence because running 
risks in attempting to rescue another from in front 
of an approaching train,® or in removing from the 
track obstructions dangerous to human life,’ unless 
his efforts are made under such circumstances as to 
constitute rashness in the judgment of prudent per- 
the perilous situation of such other 


Southwestern R. Co. v. McCrearry, 
(Tex. Civ. A.) 296 SW 935 [rev _on 
other grounds (Commn. A.) 1 SW 
(2d) 868]. 

4 Status of trespasser killed in 
attempting to rescue another see su- 
pra § 2105. 

Liability of company without neg- 
ligence as to person injured while res- 
cuing another see supra § 2124 


5. See Negligence § 520. 


6 Ill.—Ingram v. Jackson, 206 Ill. 
A. 466. : 


Ky.—Becker v. Louisville, etc., R. 
Co., 110 Ky. 474, 61 SW 997, 22 KyL 
1893, 96 AmSR 459, 53 LRA 267. 


La.—Peyton v. Texas, etc., R. Co., 
oe Ann. 861, 6 S 690, 17 AmSR 


Miss.—Billingsley y. Illinois Cent. 
R. Co., 100 Miss. 612, 56 S 790. 


N. Y.—Spooner v. Delaware, ete., R. 
Co.; 115 N.Y. 22, 21 NE 696; Eckert 
v. Long Island R. Co., 43 N. Y. 502, 
3 AmR 721; Williams v. U. S. Mutual 
Acc. Assoc., 82 Hun 268, 31 NYS 343; 
Roll v. Northern Cent. R. Co., 15 
Hun 496 [aff 80 N. Y. 647 mem]. 


Pa.—Toner v. Pennsylvania R. Co., 
263 Pa. 438, 106 A 797, 


Tex.—San Antonio, ete, R. Co. v. 
Gray, 95 Tex. 424, 67 SW 763 [rev on 
other grounds (Civ. A.) 66 SW 229]. 


[a] In Ontario it has been held by 
a divided court that, where a pedestri- 
an in a place of safety jumped onto 
a track and pushed a woman off in 
time to save her life from an ap- 
proaching train, but because of a 
slight delay in getting off himself 
was struck and killed, he was guilty 
of contributory negligence, the pre- 
vailing opinion apparently resting on 
the ground that one has no legal right 
to risk his own life for another. An- 
derson v. Northern R. Co., 25 U. C. 
Cy Pr 301; 


wr Great Northern R. Co. v. Har- 
man, 217 Fed. 959, 188 CCA 631, LRA 
1915C 843; Roll v. Northern Cent. R. 
Co., 15 Hun 496 [aff 80. .N. YY. 647 
mem]; Kiye Konno y, Northern Pace. 
Be Cors 127 Wash. 60,7) 2210p sree 


[a] Removal of speeder.—Evi- 
dence that a section foreman struck 
by defendant’s engine running back- 
ward at night on his employer’s track 
had but forty seconds to remove a 
speeder on which he was riding after 
he saw the engine approaching, and 
that he considered it his duty to re- 
move the same to avoid injury to oc- 
cupants on the train, and that, if the 
engine was running without lights 
as testified, it was impossible to tell 
how far away it was, did not show 
that decedent was guilty of contrib- 
utory negligence. Kiye Konno y. 
Northern Pac. R, Co., 127 Wash. 607, 
2214 °.P 318. 

8. Peyton v. Texas, etc, R. Co., 
41 La, Ann. 861, 6 S 690, 17 AmSR 430; 
Hekert v. Long Island Rivcov 43 N. 
721; Roll v. ‘North- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aes 


§§ 2202-2204] © 


and of himself is caused by his own negligence.® 


Negligence of person rescued. In accordance with 
the usual rule in negligence cases,!° contributory 
negligence of the person rescued will not ordinarily 
be imputed to the rescuer so as to make the latter 
guilty of contributory negligence, 


authority to the contrary.?* 


[§ 2203] (d) Danger Incurred To Save Property. 
Tn accordance with general rules,!* the contributory 
negligence of a person on or near a railroad track ean- 
not be excused on the ground that he acted in an ef- 


ern Cent. R. Co., 15 Hun 496 [aff 80 
N. Y. 647]; Toner v. Pennsylvania 
R, Co., 263 Pa. 438, 106 A 797. 


9. Atlanta, etce., Air-Line R. Co. v. 
Leach, 91 Ga. 419, 17 SE 619, 44 AmSR 
47; De Mahy v. Morgan’ s Louisiana, 
etc R. etc.. Co., 45 La. Ann. 1329, 14 


[a]. Attempt to rescue child neg- 
ligently permitted to be on track.— 
Atlanta, etc., Air-Line R. Co. v. Leach, 
91 Ga. 419, 147 SB 619, 44 AmSR 47. 
See Donahoe v. Wabash, etc., R..Co. 
83 Mo. 560, 53 AmR 594 (holding that 
a mother’s attempt to rescue her in- 
fant child from an approaching train 
is not contributory negligence, al- 
though she may negligently have al- 
lowed it to go upon the track; but 
the railroad company is not liable un- 
less negligent in respect of the child 
before, or in respect of the mother or 
child after, the attempt to rescue). 


Doctrine of imputed negligence as 
applied to parent and child see Neg- 
ligence §§ 576, 577. 


10. See Negligence § 520 text and 
note 28; § 585. 


11. Bond v. Baltimore, etc., R. Co., 
oat Va. 657,-561, 96 SE 932, 5 ‘ALR 
0 


“Contributory negligence on the 
part of the person rescued does not 
preclude right of recovery on the part 
of the rescuer.” Bond vy. Baltimore, 
etc. ix. CO.9 Supra, 


12. Evansville, etc., R. Co. v. Hiatt, 
17 Ind. 102; Wright v. Atlantic Coast 
Line R. Co., 110 Va. 670, 66 SE 848, 25 
LRANS 972, 19 AnnCas 439. 


[a] Illustrations.—(1) Where an 
aged father and his adult son were 
walking along a track, and on, ap- 
proach of a train the son got off but 
the father did not, and the son jumped 
back onto the track.to save his father, 
the negligence of the father was held 
to preclude recovery by the son. Ev- 
ansville, etc., R. Co. v. Hiatt, 17 Ind. 
102. (2) Where plaintiff's mother was 
coming down a highway to take a 
train at a flag station, and plaintiff 
stepped onto the track to flag an ap- 
proaching train, which, however, was 
a freight not obligated to stop on flag, 
and plaintiff was struck and injured, 
she could not avoid the defense of 
contributory negligence on the plea of 
an attempt to save her mother, who 
stepped from the highway to the ‘track 
and was killed, because the mother’s 
peril resulted from the mother’s neg- 
ligence in stepping from the highway 
onto the track, and not from the rail- 
road’s alleged negligence in failing to 
signal or slacken speed. Wright v. 
Atlantic: Coast Line R. Co., 110 Va. 
670, 66 SE 848, 25 LRANS 972, 229 
AnnCas 439. 

13. See Negligence 3 521. 

14. Mich.—Levy Houghton 
County St. R. Goce 164 ‘Wien. 572, 129 
NW 683. 

Miss.—Collins v. Illinois Cent. R. 
Co., 77 Miss. 855, 27 S 837. 

N. Y.—Eckert v. Long Island R. Co., 
AVN. ¥.. 502, 3. AmR. 721 5%) Knoll ive 
New York, etc., i CO.5.06 Misc. 1, 160 
NYS 922. 
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But there is 


N. C.—Redmond vy. Norfolk South- 
ern R. Co., 196 N. C. 768, 147 SE 287. 


Tex.—Higginbotham~y. Gulf, etc., 


R. Co., (Civ. A.) 155 SW 1025;- Texas, 
ete., RY Co. vi’ Brooks; (CCivi As) 2ks 
SW 744. 

But see Louisville, etc, R. Co. v. 


Jones, 1°Tenn. Civ. A. 305, 316 (where, 
on the issue of contributory negli- 
gence, the court said: ‘The proper 
practice in such cases as this, where 
the injured party has taken some risk 
to save the imperiled property of an- 
other, unless the act of the injured 
party was so rash and reckless as to 
preclude the idea that any reason- 
able, prudent anid careful person 
would have done as he did, is to sub- 
mit the case ‘to the jury under all the 
circumstances”), 


[a] Peddler’s 
peddler put his basket down between 
the rails of an electric railroad track, 
which was on its own right of way 
in the country, at a place not a stop- 
ping place, and signaled a car com- 
ing on a down grade, but the car did 
not stop, it was gross negligence for 
him to stoop over when the car was 
only fifty feet away to pick up his 
basket. Levy v. Houghton County St. 
R. Co., 164 Mich. 572, 129 NW 683. 

15. Redmond v. Norfolk Southern 
R. Co., 196 N. C. 768, 147 SE 287; Hig- 
ginbotham v. Gulf, etc., R. Co., (Tex. 
Civ. A.) 155 SW 1025. 

fa] Going on track to turn horses 
back and remaining there in face of 
approaching train. Higginbotham v. 
Gulf, etc., R. Co., (Tex. Civ. A.) 155 
Sw. 1025. 

[b] Hog.—Redmond v. Norfolk 
Southern R. Co., 196 N. C. 768, 147 
SE 287. t 


16. See Negligence § 516. 


17. U. S.—Tucker. v. Baltimore, 
ete., R. Co., 59 Fed. 968, 8 CCA 416. 


Ark.—Todd v. St. Louis, ete., R. Co., 
106 Ark. 390, 153 SW 6023 St. Louis, 
etc., R. Co. v. Jackson, 91 "Ark. 14, 126 
sw 158; St. Louis, etc., R. Co. v. ‘Wer- 
rell, 84 "Ark. 270, i05 Sw 263. 

Fla.—Louisville, etc, R. Qo. v. 
Yniestra, 21 Fla. 700. 

eee eae vra _R. Co. v. Bloom- 
ingdale, 74 Ga. 604. 

I1l.— Chicago, eta 
22 Till. A. 502. 

Iowa.—Pulley v. Chicago, ete, R. 
Co., 94 Iowa 565, 68 NW 328. 

Kan,—Coy v. Missouri Pac. R. Co., 
74 Kan. 853, 86 P 468. 

Ky.—Louisville, ete., R. Co. v. How- 
ard, 39 Ky. 212. 

Mich.—Wexel v. Grand Rapids, etc., 
R. Co., 190 Mich. 469, 157 NW 165. 

Minn.—Darrington v. Chicago, etc., 
R. Co., 184 Minn. 30, 158 NW 727. 

N. C.—Exum vy. Atlantic Coast Line 
R. Co., 154 N. C. 408, 70 SE 845, 33 
LRANS 169. 

Or.—Beck v. Portland, ete., R. Co., 
251Or 132; 34-P 753. 

Pa.—Bailey v. Lehigh Valley R. Co., 
ete Pa. 516, 69 A 998. 

C.—Davis v. Payne, 
473, 113 SE 325. 


TR Olona Flint, 


120 S. C. 


basket.—Where a 
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fort to save property,!* such as animals.1® 

[§ 2204] (e) Choice between Alternative Courses. 
In accordance with general rules,+® one on or near a 
railroad track is negligent if he chooses the more dan- 
gerous of two or more courses open to him, if under 
similar circumstances an ordinarily prudent person 
would have chosen the safer course.1? 
not guilty of contributory negligence in choosing. a 
more dangerous course where an ordinarily prudent 
person would have done so,'§ or where he acted in an 
emergency created by the railroad’s negligence and 


But one is 


Tex.—Gulf, etc., R. Co. v. Matthews, 
100 Tex. 63, 93 SW 1068 [rev (Civ. A.) 
89 SW 983]. 


Wash.—Scharf vy. RU he C£C. Ets 
Co., 92 Wash. 561, 159 P 797 


Man.—Skulak v. Canadian ‘Northera 
R. Co., 20 Man. 242, 

Ont.—Phillips v. 
CoP Ont la 25. 

[a] Time for deliberation.—Where 
a person struck by a locomotive while 
walking on a nine-foot wide passway 
between two tracks saw a train com- 
ing on the main track, and an engine 
nearer by on a sidetrack, and to avoid 
the latter stepped too close to the 
main track, and where he acted with 
time for deliberation, and not in a 
sudden emergency, he was guilty of 
sontributory negligence precluding re- 
covery for injuries sustained when 
struck by the train on the main track. 
St. Louis Southwestern R. Co. v. Jack- 
son, 91 Ark, 14, 120 SW 158. 

[b] Leaving place of safety.— 
Where one who knew that a train was 
about due on the main line left his 
place of safety between two tracks, 
upon being blinded by the headlight 
of another train, and came upon the 
main track, he was guilty of contrib- 
utory negligence barring his recovery, 
even though unable to see or hear the 
train that struck him because of the 
glare and noise of such other train. 
Todd v. Ste Louis), ete; RizCo.2 106 
Ark, 390, 153 SW 602. 


[ce] Pedestrian in railroad cut.— 
Where a pedestrian walking along the 
left-hand track of a double-track rail- 
way met a freight train where the 
track was in a cut, and, instead of 
stepping off to the left, as she might , 
safely have done, stepped on to the 
right-hand track where the cut was 
high and the bank close to the track, 
and was struck by a train approach- 
ing on that track for which she did 
not even look, she was contributorily 
negligent as a matter of law. Davis 
v. Payne, 120 S. C. 478, 118 SH 325.. 


18. Christiansen v. Illinois Cent. 
R. Co., 140 Iowa 345, 118 NW 387; 
Peaslee v. Railway Transfer Co., 120 
Minn. 347, 189 NW 6138; St. Louis 
Southwestern R. Co. v. Douthit, (Tex. 
Civ. A.) 208 SW 201, 


[a] Ilustration.—In an action for 
injuries to a person while walking on 
railroad tracks located in a public 
street, an instruction that plaintiff 
was not negligent as a matter of law 
merely by reason of deviating from 
the usual course to a more dangerous 
one in walking on a public street was 
not error. Peaslee v. Railway Trans- 
fer Co., 120 Minn. 347, 139 NW 613. 


{b] Ignorance of safer course.—A 
person was not guilty of contributory 
negligence in going upon a railroad 
track at a point habitually used by 
the public, where there was no other 
convenient way of reaching his des- 
tination, or where there was another 
convenient way, but he had no knowl- 
edge of it. St. Louis Southwestern 
R. Co. v. Douthit, (Tex. Civ. A.) 208 
SW 201. 

[c] Stockman looking for particu- 
lar cars.—Where a stockman testified 
that in inspecting stock at an inter- 


Grand Trunk R. 
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robbing him of time for prudent reflection.?® 

A person on or near a railroad 
track is not negligent in deliberately exposing him- 
self to one danger where this is necessary to avoid a 


Choice of dangers. 


20 
greater danger. 


[§ 2205] (f) Disregarding Warnings or Signals.”1 
In accordance with general rules”? it is negligence to 
go onto or remain upon a railroad track in disregard 
of signals?® or other warnings?‘ of the approach of 
a train, when an ordinarily prudent person would 


not have done so.?® 
Crossing track.?® 


mediate station where he was injured 
he walked along out from the stand- 
ing cars and near another track in or- 
der to see the numbers on the cars 
which were placed near the top, and 
thus ascertain which was his stock, 
he was not conclusively negligent be- 
cause by going nearer the standing 
train he would have been out of dan- 
ger. Christiansen v. Illinois Cent. R. 
Co., 140 Iowa 345, 118 NW 387. 


19. See supra § 220 text and note 1. 


20. Galveston, etc., R. Co. v. Cook, 
(Tex. Civ. A.) 214 SW 539. 


[a] Tllustration.—Where plaintiff 
was hemmed in between the wheels of 
a wagon hitched to a horse, which was 
frightened at an approaching train, 
his attempt to escape by his only ave- 
nue, across the railroad track, was 
not contributory negligence, and did 
not bar recovery for injuries sus- 
tained when he was struck by a pass- 
ing train. Galveston, etc., R. Co. v. 
Cook; (Tex. Civ. A.) 214 SW 539. 


21. Knowledge of eae approach 
generally see infra § 2207. 


22. See Negligence < 510. 


23. Del.—Gatta v. Philadelphia, 
etc., R. Co., 25 Del. 551, 83 A 788. 


Ill.— Chicago, ete., R. Co. v. Chan- 
eellor, 165 Ill. 438, 46 NE 269; Franke 
v. Chicago, etc., R. Co., 221 Ill. A. 516. 


Ky.—Kentucky Tract., etc., Co. v. 
Roschi, 185 Ky. 207, 216 SW 579; 
Sizemore v. Lexington, etcs Ra Co, 16$ 
Ky. 497, 184 SW 383. 


La.—McNulty v. New Orleans, etc., 
Ri Co., 52 Lia, Ann. 1034, 27 'S).569. 


N. Y.—Edwards v. New York Cent., 
ete., R. Co., 169 App. Div. 686, 155 
NYS 176 [aff 220 N. Y. 611 mem, 115 
NE 1038 mem]. 


Oh. rca ete., 
mer, 9 Oh. A. 6. 


ee pring v. Davis, 273 Pa. 389 
117 A 184. 


[a] Illustration.—Where a person 
forty-seven years of age of average in- 
telligence, without defect of vision or 
hearing, walking between the rails of 
a railroad track, paid no attention to 
repeated blasts of the train whistle 
and was struck and killed, his con- 
tributory negligence bars recovery for 
his death. Sizemore v. Lexington, 
ne R, Co., 169 Ky. 497, 184 SW 383. 


U..S.—Morgan v. Northern Pac. 
1p *65., 196 Fed. 449, 116 CCA 228. 


Del.—Gatta v. Philadelphia, 
R. Co., 25 Del. 551, 83 A 788. 


Iowa.—Stark v. Tabor, etc., R. Co., 
161 Iowa 393, 142 NW 977; Post v. 
Chicago, etc., R. Co., 159 Iowa 639, 140 
NW 869. 


Ky.—Chinn vy. Chesapeake, etc., R. 
Co., 74 SW 215, 24 KyL 2350. 

La.—Tatum v. Rock Islan‘, ete., R. 
Co., 124 La. 921; 50 S796. 


R. Co. v..Cra- 


etc., 


It is negligence for a person 
to cross tracks in disregard of a sign or warning for- 
bidding crossing at that point,?* although persons 
were in the habit of crossing there,?® particularly 
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Bridges.?° 


[s§ 2204-2206 


where a safe point of crossing is readily accessible.?° 
One may be guilty of negligence in 
entering upon a railroad bridge or trestle in the face 
of danger warnings,*! as where he goes in disregard 


of a signboard or other warning not to eross.*? 


[§ 2206] (g) Customary Use of Track. In ac- 
cordance with the general rule as to negligence, that 
a customary or usual character of conduct will not 
necessarily absolve one so acting from contributory 
negligence, the fact that the person injured, or oth- 


ers, have been in the habit of going upon or walking 


Mo.—White v. Antenaens, etc., R. Coz, 
84 Mo. A. 411. 


N. Y.—Edwards v. New York Cent.. 
etc., R. Co., 169 App. Div. 686, 155 NYS 
176 [aff 230 N. ¥. 611 mem, 115 NB 
1038 mem]. 


[a] Illustration.—Where the em- 
ployee of one railroad company over 
whose tracks the trains of another 
ran, after being warned that the ap- 
proach of a train of the second com- 
pany was imminent, either jumped 
off while his own train was in motion, 
and thus was unable to avoid the sec- 
ond train, or alighted and went ypon 
the tracks, without heeding the warn- 
ings, he is guilty of contributory neg- 
ligence as a matter of law. Stark v. 
Tabor, ete., R. Co., 161 Iowa 393, 142 
NW 977. 


[b] Source of warning immaterial. 
—Where an employee of a consignee 
unloading a coal car on a railroad 
Switch track was warned in time of 
the approach of a switching train, 
it was immaterial whether he re- 
ceived the warning from the brake- 
man or from a third person. Post v. 
Chicago, etc., R. Co., 159 Iowa 639, 
140 NW 869. 


[c] Remaining on track after fel- 
low worker had warned of train’s ap- 
proach.—White v. Atchison, etc. R. 
Co., 84 Mo. A. 411. 


[(d] Insufficient reason for disre- 
garding warning.—Where an em- 
ployee of one railroad company over 
whose tracks the trains of another 
ran, after being warned that the ap- 
proach of a train of the second com- 
pany was imminent, alighted in front 
of the train of the second company, 
it is no excuse that the train was 
moving so slowly that he thought it 
was standing still, he having jumped 
into the very face of the danger 
against which he was warned. Stark 
v. Tabor, ete., R. Co., 161 Iowa 393, 


7) 142 NW 977 


Crossing in front of slow moving 
train where no warning see infra § 
2212 text and note 82. 


25. Knowledge of train’s approach 
generally see supra § 2207. 


26. Crossing tracks generally see 
infra § 2212. 


Accidents at regular crossings see 
supra §§ 1855-1943. 


27. Pulley v. eee CbC), dF COM 
94 Iowa 565, 68 NW 3 


28. Pulley v. rateae ete; Re Cor, 
supra. But see Dublin, etc., R. Co. v. 
Slattery, 3 App. Cas. 1155, 1188 (where 
Lord Selborne said: “It is said that 
in this case there was a notice board 
with a’ warning of danger, and that 
the express train [which struck and 
killed plaintiff's husband as he was 
crossing a track at a station] carried 
lights, and that the judge ought to 


along the railroad tracks with the company’s knowl- 
edge, does not relieve him from exercising ordinary 
care,?* or, as it has been held, the utmost care and 
pialange,”” for his own protection while on the track. 


have ruled that the company was not 
bound to give any other or further 
notice, by whistling or otherwise. To 
this I cannot agree. . Notice to 
the ear, if it is reasonably practica- 
ble, seems to be necessary”). 


29. Pulley v. Chicago, ete., R. Co., 
94 Iowa 565, 63 NW 328. 


30. Railroad bridges generally see 
infra § 2215. 


31. Nashville, etc., R. Co. v. Wy- 
ette, 146 Ga. 294, 91 SE 69. 


[a] Deaf man.—Where decedent, 
who was deaf, and had been warned 
of danger, attempted to cross a tres- 
tle, he was guilty of contributory neg- 
ligence, although before reaching tres- 
tle he stopped, looked, an'd listened to 
ascertain whether a train was ap- 
proaching from the rear, the view be- 
ing somewhat obstructed. Nashville, 
Seas Co. v. Wyette, 146 Ga. 294, 91 


32. Morgan v. Mobile, ete., R. Co., 
202 Ala. 461, 80 S 845; Little v. Caro- 
lina, Cent R. 4 Co.,, 118. Ni GC. 4 Wise 
SE 106; Lamb v. Southern R. Co., 86 
S. C. 106, 67 SE 958, 188 AmSR 1030. 


[a] Proceeding in face of red 
lights.—Plaintiff pedestrian, who saw 
barriers and red lights intended to 
warn. against the use of a_ bridge 
which was maintained by defendant 
railroad under authority of a city 
and was being repaired, was conclu- 
Sively charged with knowledge that 
barriers and lights were placed to 
warn him not to attempt to cross, 
and could not recover where he pro- 
ceeded in the face of these warnings 
and fell through an unlighted hole. 
Morgan v. Mobile, etc, R. Co., 202 
Ala. 461, 80 S 845. 


33. See Negligence § 515, 


34. U. S— Louisville, ete., R. Co. v. 
McClish, 115 Fed. 268, 53° CGA) 60> 
King v. Illinois Cent. R. Co., 114 Fed. 
855, 52 CCA 489; Kirtley v. Chicago, 
etc., R. Co., 65. Fed. 386. 


Ga.—White vy. Central R., etc., Co., 
83 Ga. 595, 10 SHY 278. 


Ind.—Scudder v. Indianapolis, etce., 
R. Co., Wils. 481. 


N. C.—MclIlhaney v. Southern R. 
Co., 122 N. C.'995, 30 SH 127 ‘Loverr 
Mclilhaney v. Southern R. Co., 120 N. 
C..551, 26 SH. 815]. 


Tex.—Lee v. International, etc., R. 
Co., 89 Tex. 583, 36 SW 63; Texas, 
ete. URS Cou vi Roberts, (Civ. A.) 45 SW 
218" fafé 91 Tex..535; 45 SW 309]. 


35. Hickett v. New York, etc., R. 
Co., 10 NYSt 398 (holding that a per- 
son has no such right to walk on a 
railroad track as will relieve him from 
exercising the utmost vigilance for 
his own protection because others 
have commonly used the walk as a 
pathway). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2206-2207] 


If such use amounts to a license, it must be on the 
condition that the pedestrian shall exercise ordinary 
care and diligence to avoid injury.*® 
railroad track lawfully, and pursuant to such cus- 


tom, is not negligence per se.*7 


[§ 2207] (5) Knowledge That Train Is Due or 


Approaching*S—(a) In General.*? 


to go or remain upon a railroad track in front of a 


36. White v. Central R., etc., Co., 83 
Ga. 595, 10 SE 273. 


License to walk on tracks as not af- 
fecting duty to exercise care see su- 
pra § 2197. 


37. New York, etc., 
tohner, 204 Fed. 775, 
Lea v. Kentwood, ete., R. Co., 131 La. 
852, 60 S 370; Sanders v. Southern 
R. Co. Carolina Div., 90 S. C. 331, 73 
SE 356. 

vt [is] not negligence per 
se for a person to walk on the right 
of way expecting to step off on the 
approach of train.” Lamb v. South- 
ern” Ro Cols 86° S¥ Ca. 1065 109, 167° Si 
958, 138 AmSR 1030 [quot Sanders v. 
Southern R. Co. Carolina Div., supra]. 


[a] Water boy.—Where a lumber 
company and railroad company were 
operated as interlocking corporations, 
and the main track of the railroad 
company through its yards was used 
by employees of both as a highway, 
it was not negligence per se for a boy 
to carry water over such track. Lea 
v. Kentwood, etce., R. Co., 131 La. 851, 
60 S 370. 


{[b] One walking on well defined 
path on a railroad right of way in 
common use by the public generally 
was not guilty of negligence, as a 
matter of law, because he walked too 
close toa track, when there was room 
enough to walk at a safe distance. 
Sanders v. Southern R. Co., 90 S. C. 
331,73 SB 356. 


38. Disregard of signals see su- 
pra § 2205. 


Exposure to known and appreciated 
on pe generally see supra §§ 2200- 

06. 

Particular situations see infra §§ 
2209-2215. 

39. Crossing in front of approach- 
ing train see infra § 2212 text and 
notes 80-82. 


40. Ala.—Sims v. Alabama Great 
pouehern re Co, 297 Alas 151, 72-5 


R. Co. v. Leh- 
123) COA FSi; 


Ark.— Tedd v. St. Louis, ete., R. 
106 Ark. 390, 153 SW 602; St. Louis, 
ae R. Co. v. Ferrell, 84 Ark. 270, 105 
W 263. 


Fla.—Seaboard Air Line R. 
Barwick, 51 Fla. 304, 41 S 70. 


Ind.—Scudder v. Indianapolis, etc., 
Co... Wils’ “248i: 

Iowa.—Thompson v. 
Western R. Co., 162 Iowa 468, 142 
INV i22oco Stab Vv. CAborm -ete,,, Ra Co,, 
161 Iowa 3938, 142 NW 977. 


Minn.—Carroll v. Minnesota Valley 
R. Co., 13 Minn. 30, 97 AmD 221. 

Mo.—Leduke v. St. Louis, etc., 
Co., 4 Mo. A. 485. 

Nebr.—Hutton v. Missouri Pac. R. 
ved 100 Nebr. 382, 160 NW 96. 

Y.—Ryan v. New York Cent., etc., 
R. yore 17 App. Div. 221, 45 NYS 542. 

N. C.—Norwood v. Raleigh, etc., R. 
Co;, 111 Ni Co 236) 16 SE 4: 

Or.—Beck v. Portland, ete., R. Co., 
25 Or. 32, 34 PB 753. 

Porto Rico.—HEscalera v. American 
R. Co., 1 Porto Rico Fed. 115; Perez 
v. American R. Co., 9 Porto Rico 196. 

[a] Heedlessly stepping on tracks 
from between standing cars.—Ryan 


[52 C. J.—42] 


COV. 


Chicago Great 


R. 


. RAILROADS 


But use of a 


[52 O.3.] 657 


train, locomotive, or car which one knows or has 
reason to know is approaching,*® as where he goes 
or remains upon the track knowing that a train is 
due or is likely to pass at any time;*! or where he 


goes or remains upon the track in front of a train 


It is negligence 
lessly.** 


v. New York Cent., etc., R. Co., 17 App. 
Div. 221, 45 NYS 542. 


{b] Hurrying across track in front 
of train known to be approaching.— 
Thompson v. Chicago Great Western 


R. Co., 162 Iowa 468, 142 NW 223. 
41. U.S.—Farve v. Louisville, etc., 
R. Co., 42 Fed. 441. 


Ill.—Illinois Cent. R. Co. v. James, 
67 Ill. A. 649, 


Ky.—Louisville, ete., R. Co. v. Red- 
mon, 122 Ky. 385, 91 SW 722, 28 KyL 
1293; Louisville, etc., R. Co. v. How- 
ard, 82 Ky. 212; Yates v. Illinois Cent. 
R. Co:, 89 SW 161, 28 Ky 75, 


Md.—State v. Baltimore, ete, R. 
Co., 58 M'd. 482. 
Mo.—Palmer v. St.- Louis, 


ete., R. 
Co., 142 Mo. A. 440,127 SW 96. 

N. Y.—Mills v. New York Cent., 
UCL Ee Etce OOO CAD) ml View Jule rs aN SS 
280; Mixell v. New York, etc:, R. Co., 
a2 Misc. 73, 49 NYS 413, 27 NYCivProc 


Tex.—Houston, ete., R. Co. v. Smith, 
TT Tex. 179, 13 SW 972; Houston, ete., 
R. Co. y.. Richards, 59 Tex. 373; In- 
ternational, etc., R. Co. v. Ploeger, 
(Civ. A.) 96 SW 56. 


[a] Traveling along railroad track 
on dark night with knowledge that 
train is due.—State v. Se eae etc., 
R. Co., 58 Md. 482. 


[b] Negligence per se.—Where a 
person walks along a railroad track 
at a point where he can see an ap- 
proaching train at a distance of over 
one half a mile, and where he can 
with perfect safety and convenience 
leave the track and walk by the side 
of it, and with knowledge that it is 
nearly train time he continues on the 
track until he is struck by a train 
coming from behind him, he is guilty 
of contributory negligence as a mat- 
ter of law. International, ete., R. Co. 
v. Ploeger, (Tex. Civ. A.) 90 SW 56. 


2. U. S.—Buckley v. New York, 
etc., R. Co., 148 Fed. 460 

ok ebdrns Vat Gs Touts South- 
western R. Co., 76 Ark. 10, 89 SW 824. 


Ky.—Long Fork R. Co. v. Martin, 
212 Ky. 182, 278 SW 550; Illinois Cent. 
RG ow nw. Willis, 133 Ky. 636, 97 SW 
21, 29 KyL 1187: Craddock y. Louis- 
ye ete., R. Co., 16 SW 125, 13 Kyl 


Me.—State v. Maine Gent. BR. Cou 
Me. 538, 1 A 673. 


Miss.—Green vy. Louisville. ete., R. 


Co. 12) S3826 
Mo.—MecManamee v. Missouri Pac. 
Co. 35 Won 440 Sie Wal Los ene 


witt v. Hddy, 115 Mo. 283, 21 SW 742. 


Nebr.—Hutton v. Missouri Pac. R. 
Co., 100 Nebr. 382, 160 NW 96. 


N. Y.—Maginnis v. New York Cent., 
ete., R. Co., 52 N. ¥. 215; Ryan v. New 
YorkeCent,, etexuRy Co. 30, App! Div. 
Te 51 NYS 894. 


C.—Glenn v. perous ete., R. Co., 

128 N. C. 184, 38 SE 812 

Tex.—Galveston, ete Lee KOKO) 
Haas, 19 Tex. Civ. A. af, 48 SW 540. 

Wash.—Lewis  v. get Sound 
Southern R. Co., 4 wash” US Seer 
1061. 

See McDonnell v. Osborne, 191 Ill. 
A. 450 (abstract decision). 

[a] Hearing noise of train.— 


or car which he sees or hears approaching,*? or which 
he must have seen or heard unless he was acting heed- 


Where one approaching a station. 
heard a train coming, and neverthe- 
less walked along the track toward 
the station, he was guilty of gross 
carelessness. . Long Fork R.. Co. v. 
Martin, 212 Ky. 182, 278 SW 550. 


[b] Attempting to cross directly 
in front of moving train.—State v. 
Maine Cent. R. Co., 77 Me. 5388, 1: 


[c] After flagging train.—De- 
ceased, who proceeded on a railroad — 
company’s tracks after assisting in 
flagging the train on the theory that 
the train would stop before it reached 
him, is guilty of contributory negli- 
gence, and there can be no recovery 
for his death, even though those in 
charge of the train failed promptly to 
give warning. Wells v. Morgan's Lou- 
isiana, ete., R., etc., Co., 147 La. 58, 
84 8 493. 


43. Ala.—Sims v. Alabama Great 
pounce Rie OO.7 SEO 7 Allan oda ye 
Ind.—Qhio, ete., R. Co. v. Hill, 117 
Ind. 56, 18 NE 461; Dull v. Cleveland, 
eee RR. Co:, 21, Ind. vA otis  o 2a 


Ky.—Helton vy. Chesapeake, ete., R- 
Co., 157 Ky. 380, 163 SW 224. 


Mich.—Pzolla y. Michigan Cent. R. 
Co., 54 Mich. 273, 20 NW 71. 


Mo.—Hutchinson y. Missouri Pac. 
R. Co., 195 Mo. 546, 98 SW 931. 


N. Y.—Maginnis v. New York Cent., 
ete:, BR: 'Co. 52 Ne Y5 285; \Benhaniiy. 
Schenectady R. Co., 183 App. Div. 760, 
171 NYS 260; Grathwohl v. New York 
Cent.,.ete., R.-Co., 116° Appr Dineeiie7 
101 NYS 667; Keller v. Hrie R. Co., 
98 App. Div. 550, 90 NYS 2386 [aff 183 
N. Y. 67, 75 NE 965]; Henavie v. New 
York Cent., ete, IK. Co., 10 App. Div. 
64, 41 NYS 935 [app dism 154 N. Y. 
278, 48 NE 525]; Conway v. Troy, etc., 
ReCot, TENVStss i 


N. C.—Bessent v. Southern R. Co., 
132 N. C. 934, 34 SE 648. 


S. C.—Griskell v. Southern R. Co., 
8t iS. C. 193, 6245S ER 205 


Tex.—Shetter y. Ft. Worth nee) Ee 
Co., 30 Tex. Civ. A. 536, 71 SW 31. 


Vt.—French v. Grand Trunk R. Co., 
76 Vt. 441, 58 A 722. 


[a] Negligence per se.—Where a 
trespasser is warned of a train ap- 
proaching from the rear, which he 
could have seen and heard, and where 
he answers the warning indicating 
that he knows of its approach but 
notwithstanding the warning he fails 
to leave the track, he is guilty of con- 
tributory negligence as a matter of 
law. Bessent v. Southern R. Co., 132 
N. C. 934, 34 SE 648. 


[b] Should have heard train.— 
One who should have heard the noise 
of an approaching train, and stepped 
onto a railroad track only twenty feet 
in front thereof, is guilty of contribu- 
tory negligence as a matter of law 
precluding recovery for her death. 


Helton v. Chesapeake, etce., R. Co., 
157 Ky. 380, 168 SW 224. 
[c] Stepping in front of approach- 


ing interurban car.——-An interurban 
railway was not liable for the death 
of a boy who stepped upon the track 
in front of a car approaching at thirty 
to fifty miles an hour, in a light snow, 
at a point where the motorman had 
no reason to anticipate the act. Ben- 


658 [52 C.J.] 


[§ 2208] (b) Belief That Train Was on Different 
Track. Where one on or near a railroad track knows 
that a train is approaching, his mistake as to the 
track upon which it is running will not in itself ex- 
- euse him from a charge of contributory negligence.** 


[§ 2209] (6) Application of General Rules to Par- 
ticular Situations—(a) Standing Trains or Cars.*° 
In accordance with general principles,*® it is ordi- 
narily negligence for a person to walk along the track 
in front of a standing train which he knows is about 
to move in his direction,*’ or without lawful cause 


RAILROADS 


moment.®? 


to stand in a dangerous place between*® or near*® 


ham vy. Schenectady R. Co., 183 App. 
Div. 760, 171 NYS 260. ; 


Duty to stop, look, and listen gen- 
erally see infra §§ 2216-2220. 

44. U. S.—Morgan v. Northern 
Pac. R. Co., 196- Fed. 449, 116 CCA 
223; Ellis v. Southern R. Co., 163 Fed. 
686, 90 CCA 270. 


Ark.—Burns v. St. Louis, etc. R. 
Co., 76 Ark. 10, 89 SW 824. 

Ky.—Louisville, ete, R. Co. v. 
Fentress, 166 Ky. 477, 179 SW 419. 


Pa.—Biddle v. Philadelphia, etc., R. 
Co., 253 Pa. 299, 98 A 566. 


Tex.—La Grone v. Chicago, etc., R. 
Coe (Civs; AL) 189) Sw 99. 


[a] Duty to ascertain track.—‘A 
person walking on one of two or more 
railroad tracks, and knowing that a 
train is coming, is chargeable with 
negligence if he fails to ascertain 
upon which track it is, and the fact 
that he is on a side track will not 
relieve him of that duty.” Biddle v. 
Philadelphia, etc., R. Co., 253 Pa. 299, 
303, 98 A 566. 


[b] . Not railroad’s mistake.— 
Where a person is killed because he 
mistakenly' believes an approaching 
train to be on a track other than he is 
on, the mistake is his and not the rail- 
road’s, and he is guilty of contribu- 
tory negligence. Louisville, etc., R. 
ae vy. Fentress, 166 Ky. 477, 179 SW 

DOS 


[ec] Grass-grown track.—Plaintiff 
entered defendant’s right of way in a 
city railroad yard and pursued a path- 
way between two tracks. He became 
aware of a following train, left the 
pathway, and traveled on the ends of 
the ties along the track on which he 
supposed the train would not come, as 
weeds and grass grew there. Having 
walked about seventy-five feet, he was 
struck by the end of the pilot beam of 
the engine, but, had he looked, would 
have discovered his danger in time to 
have avoided it. It was held that he 
was negligent as a matter of law. La 
Grone v. Chicago, ete., R. Co., (Tex. 
Civ. A.) 189 SW 99. 


{d] Mistake arising from confu- 
sion.— Where plaintift’s decedent, 
after flagging a fast train at a point 
one hundred and forty yards toward 
the train from the station, walked 
down the main track toward the sta- 
tion, with his back to the rapidly ap- 
proaching train, his act being due to 
confusion and to a mistaken idea that 
he was on a track other than that on 
which the train was coming, he was 
guilty of contributory negligence bar- 
ring recovery by his estate. Ellis v. 
Southern R. Co., 163 Fed. 686, 90 CCA 
270. 


45. At crossing see supra § 1915. 
46. See supra §§ 2194-2208. 
47. Palmer v. St. Louis, ete. R. 


Co., 142 Mo. A. 440, 127 SW 96. 


[a] Illustration.—Where plaintiff 
suing for injuries by being struck by 
a train while on the track knew that 


it would move out of his way in a 
moment, and he could then pass down 
the track behind it without danger, 
but he did not wait, but passed around 
the engine and proceeded down the 
track in front of the train, it was neg- 
ligence on his part. Palmer v. St. 
outs, ete., R. Co., 142 Mo. A. 440, 127 
s 96. 

Knowledge that train is due or ap- 
proaching see supra §$§ 2207, 2208. 


48. East Tennessee, etc., R. Co. v. 
King, 81 Ala. 177,:2 S 152. 


49. Lagerman vy. New York Cent., 
ae R. Co., 58 App. Div. 283,:65 NYS 


50. Watts v. Seaboard Air Line R. 
Co., 167 N. C. 345, 83 SE 615. 


[a] Sitting under car to avoid rain. 
—Where plaintiff, to escape rain, and 
not in the line of duty, sat under a 
car on a much used siding and was 
injured by a train backing on the sid- 
ing, he was, as a matter of law, guilty 
of contributory negligence, although 
the railroad company was negligent 
in backing on the siding without a 
signal. Watts v. Seaboard Air Line 
R. Co., 167 N. C. 345, 83 SH 615. 


Sitting on track generally see infra 
§ 2210. 


51. Cal.—Studer v. Southern Pac. 
oe 121 Cal. 400, 53 P 942, 66 AmSR 


Ga.—Georgia R., etc., Co. v. Fuller, 
6 Ga. A. 454, 65 SE 313; Southern R. 
fo v. Mouchet, 3 Ga. A. 266, 59 SH 


Ill.—Joehnk v. Smith, 160 Ill, A. 269. 


Iowa.—Papich v. Chicago, ete., R. 
Co., 183 Iowa 601, 167 NW 686; Wag- 
ner v. Chicago, etc., R. Co., 122 Iowa 
360, 98 NW 141. 


Ky.—Chesapeake, etce., R. Co. v. 
Daniels, 227 Ky. 470, 183 SW (2d) 509; 
Chesapeake, etc., R. Co. v. Daniel, 216 
Ky. 89, 287 SW 217; Illinois Cent. R. 
aA Ne Broughton, 78 SW 876, 25 KyL 


Miss.—Nichols, v. Gulf, éte., R. Co., 
83 Miss. 126, 36 S 192; Murdock v. 
kegs étc.,uR. Co: "77 Miss. 437, 129 


Mo.—Gurley v. Missouri Pac. R. Co., 
104 Mo. 211, 16 SW 11. 


N, J.—Berley v. Hastern Coal Dock 
Co., 95.N. Ju. 517, 116 A, 684. 


Okl.—Vanderslice v. Davis, 248 P 
585; Gulf, etc., R. Co. v. Dees, 44 Okl. 
118, 143 P 852, LRA1918E 396. 


Tex.—International, ete., R. Co. v. 
Jackson, 41 Tex. A. 51, 90,SW 918; 
Rodriguez v. International, ete., R. 
Co., 27 Tex. Civ. A. 325, 64 SW 1005. 


“An attempt to pass between the 
cars of a train that is liable to move 
at any instant, without taking any 
precaution to avoid danger, is in itself 
an act of negligence, when decided 
by the standard of common prudence 
. . . and the act is equally negli- 
gent whether it is done at a street 
crossing or elsewhere.’ Studer v, 


a 


[§§ 2208-2210 


standing trains or ears, or to sit thereunder.®® It 

is negligence to attempt to pass over, under, or be- 
tween standing trains or cars which one knows or 
-has reason to know are liable to be moved at any 
But it is not negligence to do so if there 
is reasonable ground for believing that no movement 
will occur at that time.°? 

[§ 2210] (b) Standing, Sitting, Lying, and Sleep- 
ing on or near Track. In accordance with general 
principles,®* as applied to the particular circum- 
stances involved, 


it has been found contributory neg- 


Southern Pac. Co., 121 Cal. 400, 402, 
53 P 942, 66 AmSR 39 [quot Chesa- 
peake, etc., R. Co. v. Daniels, 227 Ky. 
470, 472, 18 SW (2d) 509]. 


[a] In switch yard.—To attempt 
to pass between two cars standing 
close together in a railroad switch 
yard, where cars are being shifted 
and trains made up, is such contribu- 
tory negligence as will ordinarily de- 
feat a recovery by one who, having no 
business there, is hurt by an unex- 
pected movement of the cars. Geor- 
gia R., etc., Co. v. Fuller, 7 Ga. A. 454, 
65 SE 313. 


[b] “It is unquestionable that a 
pedestrian who attempts to go be- 
tween or under cars is guilty of con- 
tributory negligence, as matter of 
law.” Papich v. Chicago, etc., R. Co., 
183 Iowa 601, 611, 167 NW 686. 


[c] Narrow opening.—Where a 
person unfamiliar with the locality, 
and on defendant’s premises without 
invitation, and without making in- 
duiry as to the movement of standing 
cars, was injured while attempting to 
go through a passway between two 
standing cars, so narrow that he had 
to enter sideways, he was guilty of 
contributory negligence. Berley v. 
Eastern 'Coal.Dock Co., 95 N.. J. L. 5, 
17, 116 A 684. 


[d] Evidence held sufficient to 
show knowledge that train was liable 
to move.—Rodriguez v. International, 
etc., R. Co., 27 Tex. Civ. A. 325, 64 SW 
1005 (engine attached). 


52. Wilkinson y. Southern R. Co., 
174 N. C. 761, 94 SE 521; Le Gwin v, 
Atlantic Coast Line R. Co., 170 N. C. 
359, 87 SE 99; Vanderslice v. Davis, 
(OKl1.) 248 P 585; Gulf, ete., R. Co. v. 


Dees, 44 Okl- 118, 143 P 852, LRA 
1918E 396. 
[a] Assurances of superior.— 


Where, to the knowledge of the rail- 
road, factory’ employees had for a 
number of years been passing under 
and between cars standing on a siding, 
and had themselves frequently moved 
such cars, and where plaintiff factory 
employee went between cars stand- 
ing without an engine attached, for 
the purpose of aiding in the movement 
thereof, and, after his superior of- 
ficer had assured him that there was 
not danger in sight, was injured when 
an unsignaled and unmanned car was 
bumped into the standing cars by the 
railroad, plaintiff was not guilty of 
contributory negligence. Wilkinson 
eS aan Re Con CaN Ge Ou solo 


[b] _Cars separated to permit pass- 
age.—Plaintiff, employed in a mill 
yard, who passed between cars on a 
switch track which were separated 
by the railroad company for the con- 
venience of such persons, was not 
guilty of contributory negligence, 
where a train was negligently backed 
against such cars, although he might 
have gone around the cars by a slight 
detour. Le Gwin v. Atlantic Coast 
Line. R.:Co., 170 N. C. 359, 87 SE 99, 


53... See supra §§ 2194-2208, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ Wilkins, 


§§ 2210-2211] 


ligence to stand,** sit,®> or lie down®® on or near a 


railroad track. 


Sleeping on or near railroad track has been found 


negligence®? as a matter of law.°® 


54. U. S.—Delaware, etc., R. Co. v. 
153° Fed. 845,'83 CCA 27; 
Brennan v. Delaware, etc., R. Co., 83 
Fed. 124, 27 CCA 418. 


Ales Tennessee Oat. OLGy “COss Ve 
Hansford, 125 Ala. 349, 28 iS 45, 82 
AmSR 241; Nave v. Alabama Great 
Southern R. Co., 96 Ala. 264, 11 S 391. 


Ga.—Moore v. Seaboard Air Line R. 
Co., 30 Ga. A. 466, 118 SE 471. 

Ind.—Asche vy. Harmon, 54 Ind. A. 
310, 101 NE 515. 

Kan.—Coy v. Missouri Pac. R. Co., 
74 Kan. 853, 86 P 468; Zirkle v. Mis- 


mapuri Pac. JR. ‘Co... 6% Kan... 7%,.12 © 


539. 
Mass.—Youngerman. v. New York, 


-etce., R. Co., 223 Mass. 29, 111 NE 607; 


Byrne v. Boston El. R. Co., 198 Mass. 
444, 85 NE 78; Rigg v. Boston, etce., 
R. Co., 158 Mass. 309, 38 NH 512. 


Mo.—Bell v. Hannibal, ete., R. Co., 
86 Mo. 599. 


N. Y.—Goodall v. New York Cent. 
R. Co., 89 Hun 559, 35 NYS 544. 


N. C.—Lea v. Durham, etec., R. Co., 
129 N. C. 459, 40 SH 212. 


Pa.—Dell v. Phillips Glass Co., 169 
Pa. 549, 32 A 601; Little Schuylkill 
Nave, R., ete., Co. v. Norton, 24 Pa. 
465, 64 AmD 672. 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196. 


[a] oitering.—Where one has a 
right of immediate crossing only, he 
is guilty of contributory negligence in 
stopping on the track for several min- 
utes, whereby he is injured. Tennes- 
see Coal, etc., Co. v. Hansford, 125 
Ala. 349, 28 S 45, 82 AmSR 241; Cen- 
tral of Georgia R. Co. v. Motz, 130 
Ga. 414, 61 SE 1. 


[b] Reading.—One standing near a 
railroad track, where a train was ex- 
pected, who, ‘although awaiting the 
train, was not a passenger, and was 
reading a paper, and made no effort 
to avoid danger, is not in the exercise 
of due care. Youngerman v. New 
Work ete,, R. '‘Co,; 223. Mass. 29° 111 
NE 607. 


[ec] Conversing on track with back 
to cars fifty feet distant.—Zirkle v. 
Missouri Pac. R. Co., 67 Kan. 77, 72 
beg : 


{d] Standing on instead of be- 
between tracks.—One who, in crossing 
a railroad yard, stood on one track to 
wait for a train to pass on another 
when he could have stood between the 
tracks was guilty of negligence, and 
could not recover for injuries from a 
train running on the track on which he 
stood, where the last clear chance doc- 
trine did not apply. Asche v. Har- 
mon, 54 Ind. A. 310, 101 NE 515. 


[e] Heedlessly standing between 
tracks.—One who, while waiting for 
an interurban car to pass, takes her 
stand between two tracks, without 
considering how near she is to the 
rails, and without considering the 
danger of being hit by a car coming on 
either of the .tracks, is negligent as 
a matter of law. Byrne v. Boston El. 
R. Co., 198 Mass. 444, 85 NE 78. 


[f] Standing too close to passing 
train. Where a _ licensee walking 
along a track, aware of an approach- 
ing train, stepped outside the rails to 
stand until it should pass him, not 
appreciating the fact that a curve at 
the point where he was standing 
would cause the “bucking-beam” of 
the engine. pilot to project further 
than usual, and stood so close to the 
track that he was hit by the beam, 
although a single step back would 
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License®® to use a railroad track or right of way 


for a foot path does not include’ the right to use it as 


have placed him 


a place whereon to lie,®° or sit,®! or sleep.°? 


[§ 2211] (c) Using Railroad as Highway.*? In 
in a position of [1385 N. C. 498, 47 SH 614; veeee Vv. 
Southern R. Co., 132 N.C. 292, 43 SEH 


safety, he was negligent as a matter 
of law. Delaware, etc., R. Co. v. Wil- 
kins, 153 Fed. 845, 88 CCA 27. 


[ge] Where one’s duty requires him 
to stand on railroad track, he is negli- 
gent if he remains there longer than 
necessary. Goodall v. New York Cent. 
R. Co., 89 Hun 559, 35 NYS 544, 


[h] Danger of suction.—‘If it be 
true that a person standing near to a 
swiftly moving train is like to be 
drawn in to the train by suction, the 
decedent should have taken notice of 
the possibility of the occurrence, with 
whatever notice he had of the speed of 
the train, as it would be the result of 
the operation of a primary physical 
law which would be consequently a 
matter of common knowledge.” 
Moore v. Seaboard Air Line R. Co., 30 
Ga. A. 466, 467, 118 SE 471. 


[i] In New Jersey a statute (Pub. 
L. [1869] p 806, Rev. p 920 § 67), pro- 
viding that one injured while stand- 
ing on a railroad track shall not re- 


cover against the company, is not 
limited in its application to main 
tracks. Diebold v. Pennsylvania R. 


Co., 60 N. J. L. 478,.14 A 576. 


55. Ga.—Lowe v. Payne, 156 Ga. 
312, 118 SE 924; Moore v. Southern 
R. Co., 136 Ga. 872, 72 SE 403; Parish 
v. Western, etc., R. Co., 102 Ga. 285, 
29 SE 715, 40-LRA 364. 


Ky.—Roseberry v. Newport News, 
etc., R.-Co.; 39: SW 407, 19-KyL 194. 


La.—Hammers v. Colorado South- 
ern, etc., R. Co., 128 La. 648, 55 S 4, 
34 LRANS 685. 


N. C.—Carter v. Southern R. Co., 
135 N. C. 498, 47 SH 614; Clegg v. 
Southern R. Co., 132-Ns.C! 292, 43 SE 


836, 133 N. C. 303, 45 Sh 657. 


Tex.—Texas, etc., R. Co. v. McDon- 
ald, 99 Tex. 207, 88 SW 201; Roper v. 
Mexas. Cent: ski COs) 0. Day OKs HOLVig cA 
620, 119 SW 696. 


[a] Sitting on ties.—Where plain- 
tiff, a circus employee at a siding, sat 
on the railroad ties of a main track 
at night, with his back to the track 
and one hand resting on a rail, and 


defendant ran over his hand with an 


engine having an unlit headlight and 
sounding no signals, defendant was 
negligent but plaintiff could not re- 
cover because his conduct amounted 
to contributory negligence as a matter 
of law. Roper v. Texas Cent. R. Co., 
55 Tex. Civ. A. 620, 119 SW 696. 


[b] Sitting on rail and leaning 
against wheel of freight car.—One 
who sat on the rail against the wheel 
of one of a string of freight cars ona 
switch, while waiting for a passenger 
train to arrive, to meet a passenger, 
and knowing that at any moment a 
locomotive might come to move the 
freight cars, was negligent, so as to 
bar recovery for injuries by an engine 
backing the car against him. Ham- 
mers v. Colorado Southern, etc., R. 
Gos 128 tua, 648, 55 S\ 4; 34 LRANS 
685. 


Sitting under standing 
supra § 2209 text and note 50. 


56. Ga.—lLowe v. Payne, 156 Ga. 
312, 118 SE 924; Parish v. Western, 
ete, Re Co., 102 Ga. 235,029 SB 715, 
40 LRA 364. 

La.—Bridges v. Kinder, etc., R. Co., 
149 a. 417, 89 S 309, 15 ALR 1525; 
Tyer v. Gulf, ete., R. Co., 143 La. 177, 
78 S 438. 

Nebr.—Hutton v. Missouri Pac. R. 
Co., 100 Nebr. 382, 160 NW 96. 

N. C.—Carter v. Southern R. Co., 


car see 


836, 133 N.C. 363, 45 SE 65 


Tex.—Houston, etc., R. C6. v. Smith, 
Vie kes Lroels Sw 972: Kirby Lum-_ 
ber Co, vi Boyett, (Civ. A:) 221° S'w 
669; Caldwell v. Houston, etc., R. Co., 
54 Tex. Civ. A. 399, 117 SW 488; Gulf, 
etc., R. Co. v. Matthews, 32 Tex. Civ. 
A. 137, 73 SW 713, 74 SW 803. 


Va.—Hargrave v. Shaw, etc., Co., 


oa Va. 84, 68 SE 278, AnnCasi912A 
5 
[a] At time trains were expected. 


—A person was guilty of contributory 
negligence in lying on a track at a 
place where there was no crossing and 
where he knew trains were accus- 
tomed to pass about that time. Hous- 
ton, <ete.p Rs Cov, Smith; 77 Dex, u79. 
13 SW 972. 


[b] Lying near track watching 
train approach.—Where plaintiff lay 
on the ballast with his head within 
a foot of the rail, and his body next 
to the rail, and watched a train com- 
ing toward him along the track, until 
it was too late to escape, he was 
guilty of contributory negligence. 
Hutton v. Missouri Pac. R. Co., 100° 


Nebr. 382, 160 NW 96. 
* 

[c] .Mere act of lying down on a 
railroad track is negligence. Har- 
grave v. Shaw, etc., Co., 111 Va. 84, 
68 SE 278, AnnCas1912A 151. : 

[d] Matter of law.—One lying 


down on a railroad track between the 
rails is guilty of contributory negli- 
gence as a matter of law, unless his 
presence is accounted for and ex- 
plained in such a way as to acquit him 
of negligence. Kirby Lumber Co. v. 
Boyett, (Tex. Civ. A.) 221 SW 669. 
To same effect Gulf, etc., R. Co. v. 
Matthews, 32 Tex. Civ. A. 137, 73 SW 
413, 74 SW 803. 


[e]) Prima facie negligence.—One 
lying across a railroad track in a 
situation calculated to conceal his pre- 
sence from trainmen, and at an hour 
of the night when no one would ordi- 
narily be on the track, is at least 
prima facie guilty of contributory 
negligence. Caldwell v. Houston, etc., 
Fee oe 54 Tex. Civ. A. 399, 117 SwW 


57. Williams v. Southern Pac. R. 
Co.; 2, Cal. Unrep. Cas.) 712) 011 pre oe 
Hughes v. Louisville, ete., R. Co., 67 
SW 984, 23 KyL 2288; Richardson We 
Wilmington, ete, SX. Co., 42 Sp Coulee 
120; Felder v. Louisville, CLC. Hs Ors 
97 S. C. L. 4038; Smith v. Internation- 
al, ete. Co., 34° Tex <Cive Aw 200) 
78 SW 556; Rozwadosfskie v. Interna 
tional, etce., R. Co., 1 Tex. Civ. A. 487, 
20 SW 872. 


58. Schaff v. Copass, (Tex. Civ. A.) 
262 SW 234; Devance v. Missouri, 
he R. -Co.,,, (Tex. Civ. A.) 164 Sw 


59. Status of licensees as affecting 
ponte DaLOLy. negligence see supra § 
OT 


60. Norwood v. Raleigh, etc., R. 
Co., 111 N. C.°236, 16 SE 4; Caldwell 
v. Houston, etc., R. (Cor 54 Tex, Civ. 
A. 399, 117 SW 488, 

61. Norwood v. Raleigh, etc., R. 
Co. LU IN: CP 236, 16 SH. 44 (Caldwell 
v. Houston, etc., R. Co., 54 Tex. Civ. 


A. 339, 117 SW 488; 
national, etc., R. Co., 
209, 78 SW 556. 


62. Smith v. International, 
Co., supra. - 


63. Persons on trains see infra §§ 
2232, 2233. 


Smith v. Inter- 
384 Tex. Civ. A. 


etwas 
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accordance with general principles,°* as applied to 
particular circumstances, it has been found negligence 
to travel on or near a railroad track as if on a high- 
“-way,®® as in the case of a person walking along the 
right of way,®® or riding a vehicle designed for use 


64. See supra §§ 2194-2208. 


65. U. S.—Brennan v. Delaware, 
etc., R. Co., 88 Fed. 124, 27 CCA 418; 
Grethen v. Chicago, etc., R:. Co:, 22 
Fed. 609. 


Ala.—Mizzell v. Southern R. Co., 
132 Ala. 504, 31 S 86; Savannah, etc., 
Tee v. Meadors, 95 Ala. 137, 10 S 

Ark.—Little Rock, ete. R. 
Haynes, 47 Ark. 497, 1 SW 774. 

D. C.—Stearman v. Baltimore, etc., 
‘R. Co., 6 App. 46. 

Fla. Bet ecto. 
Yniestra, 21 Fla. 7 

Ga.—Central R., etce., Co. v. Smith, 
78 Ga. 694, 3 SE 397. 

Ind.—Parker v. Pennsylvania Co., 
134 Ind. 673, 34 NE 504, 23 LRA ‘552. 

Kan.—Coy v. Missouri Pac. R. 
Co., 74 Kan. 853, 86 P 468. 

Ky.—Hoskins vy. Louisville, ete., R. 
Co., 30 SW 6438, 17 Kyl 78. 

La.—Fils v. Iberia, etc., R. Co., 145 
La. 544, 82 S 697. 

Mass.~—Peterson v. New York, etc., 
R. Co., 222 Mass. 471, 111 NE 355. 

Mich.—Bresnaham Vv. Michigan 
Cent. R. Co., 49 Mich. 410, 183 NW 797. 

Minn.—Lando v. Chicago, etc., R. 
Co., 81 Minn. 279, 83 NW 1089. 

Mo.—Skipton v. St. Joseph, etc., R. 
Co., 82 Mo. A. 134. 

Nev.—Crosman v. Southern Pac. 
Co., 42 Nev. 92, 173 P 223. 

N. H.—Chabott v. Grand Trunk R. 
Orn (aN. Et L335 88. A. 995, 

- N. Y.—McCarty v. Delaware, etc., 
Canal Co., 17 Hun 74; Hickett v. New 
York, etc., R. Co., 10 NYSt 398. 

N. C.—Carter v. Southern R. Co., 135 

N. C. 498, 47 SE 614; Clegg v. South- 


Co.-N. 


BS as Rig COmna vs 


AU im tie COT 3 2). Ne void asaboor Ns ©, 
303, 43 SE 836, 45 SE 657. 
Oh.—Paine v. Columbus, ete. R. 


Co., 2 OhS&CP 264, 7 OhNP 327. 


Or.—Beck v. Portland, etc., R. ks 
25 Or. 32, 34 P 753. 


Pa.—Heil v. Glanding, 42 Pa. 493, 
82 AmD 537. 


Tex.—Houston, etc., R. Co. v. Smith, 
77 Tex. 179, 13 SW 972; Hoover v. 
Pexas.. ete:, RR. Co. 61 “Tex! 5035 St. 
Moms -etc.icR, ‘Co: v.. Herrin; 6. Tex. 
Civ. A. 718, 26 SW 425. 


Wash.—Scharf v. Spokane, etc., R. 
Co. 92 Wash, 561, 159 B 797. 


W. Va.—Spicer v. Chesapeake, etce., 
R. Co., 34 W. Va. 514, 12 SE 553, 11 
LRA 385. 


Wis.—McDonald v. Chicago, etc., R. 
Co., 75 Wis. 121, 43 NW 744. 


Man.—Skulak v. Canadian Northern 
R. Co., 20 Man. 242. 


Ont.—Phillips vy. Grand Trunk R. 
Cong Ont. as, 28: 


[a] In Mfllinois it is held that a 
person using a railroad track as a 
highway is guilty of gross negligence. 
Roden v. Chicago, etc., R. Co., 133. Ill. 
72, 24 NE 425, 233 AmSR 585 [aff 30 


Tll. A. 354]; Blanchard v. Lake Shore, 
ObGe re CO.,, £26) DIy 4068) NB 7919;, 
9 AmSR 630; Smith v. Chicago, etce., 


R. Co., 99 Ill. A. 296; Chicago, ete., R. 
Co. v. McKenna, 14 Ill. A. 472; Chi- 
cago, etc., R. Co. v. Olson, 12 Ill. A. 
245. 

66. U. S.—Morgan v. Northern 
Pac. R. Co., 196 Fed. 449, 116 CCA 223. 

AM Moody v.. St. Louis, Jetc., JR. 
Co., 95 Ark. 319, 129 SW 7838; St. Lou- 
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is Southwestern R. Co. v. Jackson, 91 
Ark, 14, 120 SW 158. 


D. C.—Stewart v. Washington, etc., 
Electric R. Co., 22 App. 496; Stear- 
Aig v. Baltimore, etc., R. Co., 6 App. 


Ind.—Harmon y. Speer, (A.) 127 NE 
154 [aff 195 Ind. 199, 144 NE 241]. 


Ky.—Boulden v. Louisville. etc., R. 
Co., 112 SW 936; Lyter v. Louisville, 
éte., RWCo:, 12k y,., Op. 6914. 

La.—Fils v. Iberia, etc., R. Co., 145 
La. 544, 82 S 697. 


Mass.—Peterson v. New York, etc., 
R. Co., 222 Mass. 471, 111 NE 355. 


Mich.—Wexel v. Grand Rapids, etc., 
R. Co., 190 Mich. 469, 157 NW 15. 


Minn.—Hanks vy. Great Northern R. 
Co., 131 Minn. 281, 154 NW 1088. 


Mo.—Palmer y. St. Poy ete;, Rk. 
Co., 142 Mo. A. 440, 127 SW 96. 


N. H.—Chabott v. Grand Trunk R. 
Cox 7 IN, SE 13'3)7 8 8-Am 995. 


N. C.—Exum v. Atlantic Coast Line 
R. Co., 154 N. C. 408, 70 SE 845, 33 
LRANS 169; Carter v. Southern R. 
Co., 1385 N. C. 498, 47 SE 614. 


Pa.—Bailey v. Lehigh Valley ist 
Cos 220 Par S16 oo eA 998: 


Tex.—Missouri, etc., R. Co. v. Wall, 
102 Tex. 362, 116 SW 1140 [rev (Civ. 
A.) 110 SW 453]. 


Wis.—Tunnison v. Chicago, 
R. Co., 150 Wis. 496, 137 NW 781 


“Railroad tracks are never antennae 
ed as foot ways, or to be used as 
such.” Stewart v. Washington, etc., 
Bioetele R. Co., 22 App. (D:. C:), 496; 


[a] During bad weather condi- 
tions.—Morgan v. Northern Pac. R. 
Co., 196 Fed, 449, 116 CCA 223 (dark 
and windy night); Hanks v. Great 
Northern R. Co., 131 Minn. 281, 154 
NW 1088 (windstorm, with snow and 
dirt filling the air)? 

[b] Walking on little used track 
without taking any precautions.—Pe- 
terson v. New York, ete., R. Co., 222 
Mass. 471, 111 NE 355. 


[c] Stepping from path onto track 
directly in front of train.—Boulden v. 
Lee taiie ete., R. Co., (Ky.) 112 SW 

36. 


[dad] Walking heedlessly in middle 
of track.— Where deceased, a man in 
good health and in the full possession 
of his faculties, walked in the middle 
of a railroad track, paying no atten- 
tion to the obvious dangers or to the 
possibility of a train coming down 
upon him, he was, as a matter of law, 
guilty of contributory negligence. 
Chabott v. Grand Trunk R. Co., 77 N. 
H. 133, 88 A 995 


[e] That train was running on 
track usually used for trains going in 
opposite direction does not relieve the 
person injured of contributory negli- 
gence in walking on the track. Stear- 
man ers Baltimore, etc., R. Co., 6 App. 
(D. C.) 46. 

67. Dilas v. Chesapeake, ete., R. 
Co., ‘71 SW 492, 24, KyL 1347; Cros- 
man v. Southern Pac, Co., 44 Nev. 286, 
194 P 839; Crosman v. Southern Pac. 
Co., 42 Nev. 92, 173 P 223; Ramey v. 
Oconto Co., 194 Wis. 541, 217 NW 323. 


[a] Riding tricycle on track.—A 
trespasser who, before daylight and 
in a dense fog, is killed or injured 
while riding on a railroad tr icycle, in 
a collision with a train running at 
usual speed and on regular time, is 
guilty of contributory negligence pre- 


etc., 


on a railroad track.®” 
indicating negligence in using a railroad right of way 
as a highway include the fact that another and safer 
way of traveling was readily accessible,®® as where 
the track is laid in a public street or highway and 


[§ 2211 


Circumstances ordinarily®® 


cluding a recovery. Dilas v. Chesa- 
peake, etc., R. Co., 71 SW 492, 24 Kyl 
1347. 


[b] Velocipede run after dark con- 
trary to express rule.—Crosman v. 
Southern Pac. Co., 42 Nev. 92, 173 P 
223 (telegraph repairman injured by 
train). 

[c] Gasolene velocipede ridden 
without permission in violation of 
statute.—Ramey v. Oconto Co., 194 
Wis, 541, 217 Nw 323, 


68. See case infra this note. 


[a] At public crossing.—The rule 
that it is negligence for one passing 
along a railroad right of way to use 
a dangerous pathway when there is 
another safe way equally convenient 
and accessible does not apply where 
one walking along a track is struck 
and injured at a public crossing. Chi- 
cago, etc., R. Co. v. Reames,’ 63 Tex. 
CiVeAAcs29) V2 IS Ws Ont. 


69. U. S.—Tucker v. ators: 
etc., R. Co., 59 Fed. 968, 8 CCA 41 

Ae ictody: v. St. Louis, eee ey 
Coil, 195 Ark: “S319 t29> SW doo. 


Ga.—Western, etc., R. Co. v. Bloom- 
ingdale, 74 Ga. 604. 

Ill.— Chicago, ete., R‘ Co. v. Flint, 
22 Ill. A. 502. 

Ky.—Louisville, ete., R. Co. v. How- 
ard, 82 Ky. 212; Gregory v. Louis- 
ae ete., R. Co.,.79.SW 2388,-25 Kyl 


Mich.—Wexel v. Grand Rapids, ete., 
R. Co.,-190 Mich. 469, 157 NW 15. 


N. C—Exum v. Atlantic Coast Line 
R. Co., 154 N. C. 408, 70 SE 845, 33 
LRANS 169. 


Or.—Beck v. Portland, etc., R. Co., 
25 Or. 32,(34 P7152. 


Pa.—Bailey v. Lehigh Valley R. 
Co., 220 Pa. 516, 69 A 998. 

Tex.—Missouri, ete., R. Co. v. Wall, 
102 Tex. 362, 116 SW 1140 [rev (Civ. 
A.) 110 SW 453]; Texas Midland R. 
Co. v. Byrd, 102 Tex. 263, 115 SW 11638, 
20 LRANS a2), 20 AnnCas se #7 Gulf, 
OUCH COs Matthews, 100 Tex. 63, 
93 SW 1068 Tee CCIy. A. ) 39 SW 983]; 
Holt v. Texas Midland R. Co., (Civ. 
A.) 160 SW 327. 


Wash.—Scharf v. Spokane, ete., R. 
Co:, 92 Wash. 561, 159 P 797: 


Man.—Skulak vy. Canadian Northern 
R. Co., 20 Man. 

Ont. —Phillips Wis 
Cot, 1 Ont. E2383 


“That a sane adult, with no infirm- 
ities, who unnecessarily selects the 
used track of a railroad as a pathway 
and continues to remain upon or walk 
along it until struck by a passing 
train or engine, is, as a general propo- 
sition, guilty of negligence which at 
least contributes to any injury he 
may sustain, needs no discussion or 
citation of authorities.” Wexel v. 
Grand Rapids, ete., R. Co., 190 Mich. 
469, 471, 157 NW 15. 

[a] Tllustrations.—(1) If the place 
where one walked when killed, along, 
and close to the track, was unsafe, 
and within a convenient distance 
there was a safe place to walk, and 
he voluntarily chose to continue in 
the dangerous place, it was negli- 
gence barring recovery. Missouri, 
etc., R. Co. v. Wall, 102 Tex. 362, 116 
SW 1140 [rev (Civ. A.) 110 SW 453]. 
(2) Where a path between railroad 
tracks furnished a pedestrian a safe 
and sufficient footway, but he walked 
upon a track and was struck by moy- 
ing cars which were in plain view, his 


Grand Trunk R. 


———_—_—_—_— [“_(”_g—_—_—_—__,,, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2211-2214] 


there is no necessity for walking on the track,’° or 
that there were statutes expressly forbidding such 
use of the railroad as plaintiff made,*+ and particu- 
larly where walking along railroad tracks, except at 
crossings or in streets or highways, by persons other 
than employees is prohibited by statute.*? 


[§ 2212] (d) Crossing Track at Other than Regu- 
lar Crossings.“° It is negligence to cross a railroad 
track at a place other than a regular crossing in the 
face of warning signs,’* but not necessarily negli- 
gence to cross at a place which, while not a regular 
crossing, has been used as such with the railroad’s 
acquiescence.*> <A person crossing a track at a point 
not a publie highway must, however, exercise at least 
as much eare as would be exacted from one crossing 
at a public highway,’® and there is authority to the 
effect thatea greater degree of care must be used in 
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who attempts to cross in front of a train he knows to 
be approaching,®® or which he would have known 
was approaching had he not been heedless,** is guilty 
of negligence. It is not negligence as a matter of 
law to attempt to cross in front of a train seen but 
not known to be moving.®? 

[§ 2213] (e) Flagging or Signaling Train. In ac- 
cordance with general rules,®* as applied to the par- 
ticular circumstances involved, it has been found 
negligence to stand on or dangerously close to a rail- 
road track for the purpose of flagging or signaling an 
approaching train or car. One flagging a train and 
standing direetly in front thereof is chargeable with 
knowledge of the difficulty of estimating its speed 
from such position.*® To walk along the track in 
front of a moving train after having flagged it is neg- 
lhigenee.*® 


crossing an interurban line in a street at a point oth- [§ 


er than a regular crossing.*? 


Crossing’’ in front of approaching train.7° 


contributory negligence precluded a 
recovery. Moody v. St. Louis, ete., 
Fu. @6.> O5sArk: 379, 129 SW 783. 


[b] Although implied permission 
to use a railroad track as footpath re- 
lieves a person so using it from the 
imputation of being a trespasser, he 
is nevertheless guilty of contributory 
negligence as a matter of law, if he 
walks on the track when he could 
with equal convenience walk by the 
side of it and out of danger. Gulf, 
ete., R. Co. v. Matthews, 100 Tex. 63, 
93 SW 1068 [rev (Civ. A.) 89 SW 983], 


[ec] When rule inapplicable.—The 
rule that it is negligence for one 
passing along a railroad right of way 
to use a dangerous _pathway when 
there is another safe way equally con- 
venient and accessible does not apply 
where the person injured supposes 
that the way which he takes is safe 
for the time being, having seen the 
train, a car from which injured him, 
placed upon the siding, apparently to 
await the arrival of an approaching 
passenger train. Chicago, ete., R. Co 
v. Reames, 63 Tex. Civ. A. 29, 132 SW 
OT ts 


70. Louisville, ete., R. Co. v. Ynies- 
tra, 21 Fla. 700; Illinois Cent. R. Co. 
Vavtaalle ore ain 222 Coy vs, Missouri 
Pac. R. Co., 74 Kan. 853, 86 P 468; At- 
chison, ete., R. Co. v. Schwindt, 67 
Kan. 8, 72 P 573; Loughrey v. Penn- 
sylvania R. Co., 201 Pa. 297, 50 A 972. 
71. Ramey v. Oconto Co., 194 Wis. 
541, 217 NW 323 (riding railroad ve- 
locipede in violation of statute). 


72. Butler v. New York Cent., etc., 
R. Co., 152 Fed. 976, 82 CCA 330 (con- 
struing N. Y. L. [1892] ¢ 676). 

73. Accidents at crossings see su- 
pra §§ 1855-1943. 


74, See supra § 2205 text and notes 
27-29. 
75. New York, etc., R. Co. v. Leh- 


tohner, 204 Fed. 775, 123 CCA 587. 


[a] Path crossing tracks.—In an 
action for the death of a pedestrian 
while using a well recognized path- 
way crossing defendant’s tracks from 
a subway to defendant’s station, the 
court properly charged that a railroad 
company might create a crossing by 
acquiescence, and if it had done so de- 
cedent was not negligent as a matter 
of law in using it. New York, etc., 


R. Co. v. Lehtohner, 204 Fed. 775, 123 
CCA 587. 
76. Peterson v. New York, etc., R. 


Co., 222 Mass. 471, 111 NE 355; Wins- 
y low: vs Boston; etc, R. Co., Ji, NYSt 
$31. 


77. Smith y. Southern Pace. Co., 201 
Cal. 57, 255 P 500. 


Yards. 
One 


78. At public or private crossing 
see supra §§ 1912-1914. 


79. Knowledge that train is ap- 
proaching generally see supra §§ 
2207, 2208. 


Standing train see supra § 2209. 


80. Ala.—Louisville, etc., COs 
Moran, 190 Ala. 108, 66 S 799. 


Ark.—St. Louis, ete., R. Co. v. Fer- 
rell, 84 Ark. 270, 105 SW 263. 


Ga.—Central of Georgia R. Co. v. 
Mullins, 7 Ga. A. 381, 66 SE 1028. 


Iowa.—Thompson v. Chicago Great 
ers R. Co., 162 Iowa 468, 142 NW 


Ky.—Louisville, etc., R. Co. v. Tay- 
lor, 169 Ky. 435, 184 SW 371; Illinois 
Cent. R. Co. vi Willis, 123 Ky. 636, 97 
SW 21, 29 KyL 1187. 


La.—Sutton v. Lee Logging Co., 121 
La. 557, 46 S 649. 

Minn.—Hermeling y. Chicago, etce., 
R. Co., 105 Minn. 136, 117 NW 341. 


N. Y.—Maginnis v. New York Cent., 
etc., R. Co., 52 N. Y. 215; Grathwohl 
v. New York Cent., etce., R. Co., 116 
App. Div. 176, 101 NYS 667. 


See Devine v. Johnson, 190 Ill. A. 6 
(abstract decision). 


[a] Barely time to cross.—Where 
aman of mature years, fully cogni- 
zant of the danger, and knowing that 
extreme haste on his part would be 
required to cross the track before the 
train passed, deliberately attempted 
to do so and was struck, he was guilty 
of contributory negligence as a mat- 
ter of law. Thompson v. Chicago 
Great Western R. Co., 162 Iowa 468, 
142 NW 223. 


[b] Attempting to cross in front 
of backward moving locomotive.— 
Sutton v. Lee Logging Co., 121 La. 
557, 46 S 649. 


[ec] Elderly man deliberately try- 
ing to cross in front of fast express.— 
Louisville, etc., R. Co. v. Taylor, 169 
Ky. 435, 184 SW 371. 


[d] Decedent stumbling over 
stake and falling in front of train.— 
St. Louis, etc., R. Co. v. Ferrell, 84 
Ark. 270, 105 SW 263. 


[e] Miscalculation as to speed of 
approaching train.—lIllinois Cent. R. 
Co; v. Willis, 123 Ky. 636, 97 SW 21, 
29 KyL 1187. 


81. Louisville, etc., R. Co. v. Mor- 
an, 190 Ala. 108, 66 S 799; Harmon vy. 
Speer, (Ind. A.) 127 NE 154 [aff 195 
Ind. 199, 144 NE 241]; Tatum v. Rock 
Island, ete., Evy 124 La, 921,50 S 
796. 


{a] Hurrying to catch train and 
oblivious of danger.—Where an elder- 


2214] (f) Entering on, or Use of, Railroad 
Entering a railroad switch yard is not neces- 
sarily negligence per se.5* 


But such a place is one 


ly woman, obsessed with the idea that 
she must catch a certain train, heed- 
lessly attempted to run across a track 
in front of an approaching freight 
only a few feet away, she was guilty 
of negligence. Tatum vy. Rock Island, 
ete, R. Co: 124 La 921, 50NSe7962 


_ Duty to stop, look, and listen see 
infra §§ 2216-2220. 


82. Maginnis v. New York Cent., 
CtG ns (CO. loa NES Vera ae 


faa , Train in street and almost at 
standstill— Maginnis v. New York 
Cent; ‘ete. Ri Co.52, Neyas2d 5: 


Effect of warning see supra § 2205 
text and note 24 [d]. 


83. See supra §§ 2194- 2208. 


84. Moore v. Seaboard Air Line 
Co., 30 Ga. A. 466, 118 SE 471; Walda 
v. Ft. Wayne, etc., Tract. Co., 54 Ind. 
A. 401, 102 NE 978; Wells v. Ann Ar- 
bor R. Co., 184 Mich. 1, 150 NW 340, 
AnnCas1917A 1093. 


[a] Tllustrations.—(1) Where an 
elderly woman, knowing that defend- 
ant’s car was late, that it was dark, 
and that no means of signaling the 
car was provided, nevertheless went 
on its right of way to signal it and 
was struck by it, she was negligent. 
Wells v. Ann Arbor R. Co., 184 Mich. 
1, 150 NW 3840, AnnCas1917A 1093. 
(2) Where a man stepped on the track 
in front of an interurban car ap- 
proaching at thirty-five miles an hour 
to flag it, and on being pulled off the 
track by a companion again stepped 

upon the track, although he could 
just as effectively have flagged the 
car from a point beside the track, he 
was guilty of gross negligence. Wal- 
da _v. Ft. Wayne, etc., Tract. Co., 54 
Ind. A. 401, 102 NE 978. 


[b] At public crossing. a) 
Where one stood at a public crossing 
where there was also a flag station 
and signaled a train to stop, remain- 
ing on the track until too late to es- 
eape, he was guilty of negligence. 
Moore v. Seaboard Air Line R. Co., 30 
Ga. A. 466, 118 SE 471. (2) Accidents 
at public crossings where used as 
such see infra § 1855 et seq. 


85. Moore vy. Seaboard Air Line R. 
Co., 30 Ga. A. 466, 118 SE 471. 


86. Ellis v. Southern R. Co., 163° 
Fed. 686, 90 CCA 270. 


87. St. Louis Southwestern R. Co.-, 
pee (Tex. Civ. A.) 137 SW 409, 


‘Tt is not negligence per se for a 
party to enter the yards of the rail- 
road company; especially is it not so 
where it is alleged, in effect, that said 
yards were open to and easily acces- 
sible to the public, and that the same 
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of obvious danger,®® requiring exercise of the high- 
est degree of care,®® and one neglecting to exercise 
the care demanded by his situation on or near a 
track within a railroad yard is guilty of contributory 


negligence.®° 


[§ 2215] (g) Use of Railroad Bridges and Tres- 
The mere act of walking along a railroad 
bridge or trestle is not necessarily negligence per 
se,®? as where the pedestrian is sure that he can safe- 
ly stand thereon while a train passes.®* 
has been held that one trespassing on a railroad 
bridge or trestle is guilty of negligence as a matter 
of law,°* the question of whether people generally 
traveling thereon are guilty of negligence ordinarily 


tles.°1 


were habitually used by the public, 
and great numbers of people daily 
resorted to and passed along, through, 
and across same, ete., which condition 
had existed for a great many years, 
with the consent of the company.” 


St. Louis Southwestern R. Co. v. 
Driver, supra. 
88. Fowler v. Georgia R., etc., Co., 


133 Ga. 664, 66 SE 900; Houston, ete.,’ 


Zant vy. -Boozer, 2 Tex. Unrep. Cas. 
45 

89. Houston, etc., R. Co. v. Boozer, 
supra; Scharf v. Spokane, ete., R. Co., 
92 Wash. 561, 159 P 79 


[a] “Naked ee Ere mak- 
ing use of such a dangerous place as 
a railway switching yard, decedent 
owed it to the respondent as well as 
to himself to exercise the highest de- 
gree of care for his own- safety.” 
Scharf v. Spokane, ete., R. Co., 92 

_ Wash. 561, 564, 159 P 797. 


_ [b] Wrespassers upon the yards of 
a railroad company are charged with 
a knowledge of present and continu- 
ous danger, and are required to exer- 
cise the greatest care and prudence to 
protect themselves. from danger. 
Houston, ete., R. Co. v. Boozer, 2 Tex. 
ise Cas. 452. 


U. S.—Rich v. enleago etc., 
ay. eet 149 Fed. 79, 78 CCA 6 


Ga.—Fowler v. Georgia R., ie Co., 


133 Ga. 664, 66 SE 900; Briscoe v. 
ee nene R. Co., 108 Ga. 224, 28 SH 
63 


N. J.—Diebold v. Pennsylvania R. 
Co., 50 N. J. L. 478, 14 A 576. 


Pai: Pardaro v. Philadelphia, etc., 
R;. Co., 28 -Pa.. Dist. 365: 


Tex.—lLa Grone v. Chicago, ete., R. 
Go. (Civ AY) 139" Sw: 99. 


Wash.—Scharf v. Spokane, etc., R. 
Conn92 Wash, 561, 159 P7797, 


[a] Back to danger.—Where, hav- 
ing business with defendant’s freight 
department, one is struck by a car 
while standing on a track in the drill- 
ing yard of the company with his 
back toward the only direction of dan- 
ger, he is guilty of contributory neg- 
ligence. Diebold v. Pennsylvania R. 
Co., 50 N: J... 478, 14 A576. 


{b] Choosing unsafe path.—In 
making use of a railway switching 
yard, a pedestrian was under a duty 
to choose the safer of two paths, and 
make constant use of his sight and 
hearing; and where he deliberately 
chose the middle of a track to walk 
along, instead of a path beside it, and, 
after seeing a switch engine on anoth- 
er track, never looked to see if it 
- game on his track, and was thereafter 
struck and killed by the switch en- 
gine, he was guilty of contributory 
negligence. Scharf v. Spokane, etc., 
R. Co., 92 Wash. 561, 159 P 797. 


[ec] Emergency.—One who volun- 
tarily goes across a switch yard with- 
out invitation, and has knowledge 
that trains are constantly passing, 
cannot recover for injuries received 
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depends on the particular circumstances involved.®® 
Thus it has been found negligence to go on a railroad 
bridge or trestle under general principles®® as ap- 
plied to particular circumstances showing lack of 


care,®’ as where it is too high to jump therefrom to 


traveling.? 
While it 


by stepping on a track in front of a 
moving engine on the ground that he 
was compelled to do so by an emer- 
gency created by the approach of an 
engine on an adjoining track. Briscoe 
pone R. Co., 103 Ga. 224, 28 SE 


[d] Stecoping' in shadow of car 
where train operators could not see 
him.—Bardaro v. Philadelphia, etc., 
RiyCo.,, 28) Pay Dist.2365. 


91. Bridges generally see Bridges 
O'Card A Deeey 


92. Dane v. Chambliss, 37 Ga. A. 
374, 108 SE 472. See Hasie v. Alaba- 
ma, etc., R. Co., 78 Miss. 413, 28 S 941, 
84 AmSR 632 (where a workman of 
an independent contractor was held 
not necessarily guilty of contributory 
negligence in going on a trestle with 
knowledge that the railroad had in 
the past operated trains thereover at 
an excessive and unlawful speed). 


93. Provost v. Yazoo, ete., R. Co., 
52 La. Ann. 1894, 28 S 305. 


94. Adams v. St. Louis, ete., R. Co., 
83 Ark. 300, 1083 SW 725; Missouri, 
etc.; RR. Co. yv:-Malone, 102 Tex. .269, 
Petes 1158 [rev (Civ. A.) 110 SW 


95. Payne v. Chambliss, 27 Ga. A. 
374, 108 SE 472. 


“Whether or not one is negligent 
or to what degree he may be negligent 
in crossing on a railroad trestle must 
be determined by the, nature of the 
trestle, its length, height, ete., to- 
gether with the character of its sur- 
roundings.” Payne v. Chambliss, su- 
pra. 

Express warning of danger see su- 
pra § 2205 text and notes 31, 32. 


96. See supra §§ 2194-2208. 


97. Ala.—Glass v. Memphis, 
R. Co., 94 Ala. 581, 10 S 215. 


Ark.—Adams v. St. Louis, ete, R. 
Co;, 88 Ark. 300, 108 SW 725. 


Cal.—Tennenbrook v. South Pac. 


etc., 


Goast._ R:' Co., 59 Cal. 269. 
Ga.—wNashville, ete., R. Co. v. Wy- 
ette, 146 Ga. 294, 91 SE 69; Atlanta, 


etc., Air-Line R. Co. v. Leach, 91 Ga. 
419, 17 SE 619, 44 AmSR 47. 


La,-Provost v. Yazoo, etc.,, R. Co.; 
52 La. Ann. 1894, 28 S 305. 


N. C.—Harris v. Atlantic Coast Line 
Re (Coy e132) Ne Cn 60: aide? “Sia ib soe 
Weeks v. Wilmington, etc., R. Co., 
131 N. C. 78, 42 SE 541. 


Va.—Virginia Midland R. Co. vy. 
Barksdale, 82 Va. 330. 


Wis.—Wolf v. Chicago, ete., 
184 Wis. 193, 199 NW 142. 


98. Little v. Carolina Cent. R. Co., 
119 IN. C771, 26 SH 1068) Claris aye 
Wilmington, ete., RY 5COn a0 SIN Ge 
430, 14 SH 438, 14 "LRA 749; Summer- 
field v. Southern Pac. Co., 83 Or. 219, 
163 P 420; Texas Midland R. Co v. 
Byrd, 102 Tex. 263, 115 SW 1163, 20 
LRANS 429, 20 AnnCas 137 [rev (Civ. 
A.) 110 sw 199]. 


RR, Cox 


Knowledge that train is expected. = 
that a train is momentarily expected thereon, it has 
been held that his going on the bridge or trestle is 
eross negligence,* or negligence as a matter of law.* 


Care while on trestle. 


the ground in safety,°® or where one goes thereon 
without looking or listening before entering,®® or 
where there is another convenient and safer way of 


If one knows 


Even though one has a right 


pres Injury by jumping from 

ridge.—Where a person who could 
feos reached his destination by safe 
routes, chose to cross a_ railroad 
bridge which he knew to be danger- 
ous, he was guilty of negligence bar- 
ring his recovery for injuries from 
attempting to jump from the bridge 
to escape a train, although the bridge 
was generally used by pedestrians, as 
the implied license to walk on the 
bridge did not include a license to ob- 
struct trains by walking thereon. 
Texas Midland R. Co. v. Byrd, 102 Tex. 
263, 115 SW 1163, 20 LRANS 429, 20 
fon ee 137. [rev- (Civ. A.) 110 SW 


99. Provost v. Yazoo, oe RR. Cor 
52 La. Ann. 1894, 28 S 305 


-Duty to look and ligton generally 
see infra §§ 2216-2220. 


1. Darrington v. Chicago, etc., R. 
Co., 184 Minn. 30, 158 NW 727; Sum- 
merfield v. Southern Pac. Co., 83 Or. 
219, 163 P 420; Lamb v. Southern R. 
Co., 86S. C. 106, 67 SE 958, 138 AmSR 
1030; Holt v. Texas Midland R. Co., 
(Tex. Civ. A.) 160 SW 327. 


[a] Matter of law.—(1) A pedes- 
trian using a railroad bridge which 
was not the direct or most convenient 
way was negligent as a matter of law 
barring recovery for death caused by 
a passing train. Darrington v. Chi- 


cago;ete:, R. Co., 134:Minn., 30,158 
NW 727. (2) Where plaintiff, a per- 
missive licensee, used defendant’s 


railroad track, which he. knew con- 
sisted of a trestle over a part of the 
public street, he was negligent, as a 
matter of law, where there was an- 
other and safe way leading to his 
home, but little longer. Holt v. Texas 
MES R. Co., (Tex. Civ. A.). 160 SW 


[b] Public bridge near by.— 
Where a pedestrian climbs on a long 
railroad trestle and attempts to cross, 
although there was a foot bridge less 
than two hundred yards away, know- 
ing that employees are the only ones 
who have any right on the trestle, he 
is negligent, even if a licensee, and 
cannot recover for injuries sustained. 
Lamb v. Southern R. Co., 86 S.C. 106, 
67 SE 958, 138 AmSR 1030. 


[ec] Road within two hundred feet. 
—A pedestrian who in the nighttime, 
in preference to going over a well 
traveled road less than two hundred 
feet away, goes over a high, long, and 
narrow main line railway trestle, from 
which it is impossible to escape from 
being struck by passing trains, is neg- 


ligent., Summerfield v. Southern Pace; 
Co., 838 Or. 219, 163 P 420. 

2. Generally see supra §§ 2207, 
2208, 


3. Bentley v. Georgia Pac. R. Co., 
86 Ala. 484, 6 S 37; Phillips v. East 
Tonnes Stine. Co., 87 Ga. 272, 13 
SE 6 


4 Weeks v. Me ae aa ete, 


R. 
Co., 181 N. C. 78, 42 SH 54 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2215-2216] 


to cross a railroad bridge or trestle, he must use due 
care to avoid being injured by passing trains,° or by 
falling through the bridge or trestle.® 
or trestle is of such height or surroundings that a per- 
son thereon could save himself by jumping, it is con- 
tributory negligence for him to fail to do so.7 
be negligence for one on a trestle to walk toward an 


approaching train.® 


5. U. S—Robbins v. Pennsylvania 
Co., 245 Fed. 435, 157 CCA. 597. 

Ga.—Nashville, ete, R. Co. v. 
Wryette, 146 Ga. 294, 91 SE 69; Central 
of Georgia R. Co. v. Tapley, 145 Ga. 
792, 89 SE 841, 


. Mo.—Skipton v. St. Joseph, ete., R. 
,Co., 82 Mo. A. 134. 


N. H.—Shannon v. Boston, etc., R. 
Co., 71 N. H. 286, 51 A 1074. 


Tex.—Texas Midland R. Co. v. Byrd, 
41 Tex. Civ. A. 164, 90 SW 185. 


[a] Person crossing railroad tres- 
tle over highway under implied li- 
cense.—Central of Georgia R. Co. v. 
Tapley, 145 Ga. 792, 89 SE 841. 


6. Morgan v. Mobile, etc., R. Co., 
202 Ala. 461, 80 S 845; Holt v. Texas 
Midland R. Co., (Tex. Civ. A.) 160 SW 
327; McConkey v. Oregon R., etc., Co., 
35 Wash. 55, 76 P 526. 


[a] Deliberately walking along un- 
railed side of trestle.—Holt v. Texas 
Midland R. Co., (Tex. Civ. A.) 160 SW 
82% 

7. May v. Central R., etc., Co., 80 
Ga. 363, 4 SE 330; Louisville, etc., R. 
€o. v. Cooper, 68 Miss. 368, 8 S 747. 


8. Brown vy. St. Louis, etc., R. Co., 
271 Ala, 310, 55.5107. 


[a] TIllustration.— Where a person, 
after finding himself in a place of 
danger upon a railroad trestle and in 
danger of being run over by an ap- 
proaching train, walks along the tres- 
tle and on the track toward the ap- 
proaching engine until too late for de- 
féendant’s servants in charge of the 
engine to avoid the injury, he is guilty 
of contributory negligence, in the ab- 
sence of evidence showing that this 
was the only avenue of escape 
Brown v. St. Louis, etc. R. Co., 171 
Ala. 310, 55 -S 107. 


9. Cross references: 


uty: 

Of children and others under disa- 
bility to look and listen see infra 
§§ 2224 note 93 and § 2225. 

Of persons at crossings to look and 
listen see supra § 1879 et seq. 

To observe and appreciate dangers 
generally see Negligence §§ 506-— 
509. 

Effect of contributory negligence see 

infra §§ 2235-2236. 


10. See supra § 2199 note 83. 
11. See supra § 2194. 
12. Brossard v. Chicago, etc., R. 


Co., 167 Iowa 703, 149 NW 915; Win- 
slow v. Boston, etc., R. Co., 11 NYSt 
831. 

[a] Thus, where a traveler looks 
and listens without seeing or hearing 
an approaching train within a reason- 
able distance, and, by reason of the 
negligence of the railroad company in 
failing to blow the statutory whistle, 
is injured by being struck by the 
train, the railroad company is liable. 
Brossard v. Chicago, etc., R. Co., 167 
Towa 7038, 149 NW 915. 

13. Louisville, etc., R. Co. v. Jones, 
191 Ala. 484, 67 S 691; Louisville, ete., 
R. Co. v. Moran, 190 Ala. 108, 66 S 
799; May v. Texas, ete., R. Co., 123 
La. 647, 49 S 272. 

14. Kan.—Gaffney ov. Atchison, 
etc., R. Co., 107 Kan. 486, 192 P 736. 

La.—Jarrow v. New Orleans, 168 
La. 992, 128 S 651. 
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(1) In General. 
If the bridge 


It may 
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[§ 2216] b. Failure To Stop, Look, and Listen**— 


A railroad track being in and of 


itself a warning of danger,1° a person crossing or 
traveling along a railroad track, in the exercise of 
reasonable care,'! although not absolutely bound to 
see or hear an approaching train,'? is under a duty to 
stop,?® look,+* or listen,?® or look and listen for ap- 


proaching -trains or ears,'® in both directions,!? 


N. Y.—Wheeler v. Sundstrom, etc., 
Co., 143 App. Div, 499, 129 NYS 355. 


N. C.—Ward vy. Atlantic Coast Line 
R. Co., 167 N. C, 148, 88 SE 326, LRA 
1918E 451; Griffin v. Atlantic Coast 
Line R. Co., 166 N. C. 624,82 SE 973. 


Va.—Baltimore, ete., R. Co. v. Sher- 
man, 30 Gratt. (71 Va.) 602. 


[a] Main track or sidetrack.—The 
rule applies to sidetracks as well as 
to main tracks. Ward vy. Atlantic 
Coast Line R. Co., 167 N. C. 148, 83 SH 
326, LRAI1918E 451. 


[b] That railroad spur track was 
constructed on bank of river, public 
place, which was done with authority, 
did not give plaintiff any right to en- 
ter and walk on the track without 
looking back to see whether a locomo- 
tive was approaching. Jarrow v. 
New Orleans, 168 La. 992, 123 S-651. 


15. Whelton v. Chicago, etc., R. 
Co., 189 Iowa 918, 179 NW 140; Bros- 


-sard v. Chicago, etc., R. Co., 167 lowa 


703, 149 NW 915. 


16. U. S.—Chicago, etc., R. Co. v. 
Houston, 95 U. S. 697, 24 L. ed. 542; 
Chicago;etc:,) Ri (Coheve sKrolotft; 217 
Fed. 525, 133 CCA 377; Hart v. North- 
ern Pac. R. Co., 196 Fed..180, 116 CCA 
12 [certiorari den 226 U. S. 609 mem, 
33 SCt 114 mem, 57 L. ed. 380 mem]; 
Northern Pac. R. Co. v. Jones, 144 Fed. 
47, 75 CCA 205; Garlich v. Northern 
Pac. R.'\Co.; 131 Hed. 837,67 CCA! 237. 


Ala.—Louisville, ete, R. Co. v. 
Jones, 191 Ala. 484, 67 S 691. 


Cal.—Chrissinger v. Southern Pac. 
Co., 169 Cal. 619, 149 P 175. 


Colo.—Denver, etc., R. Co. v. Ryan, 
17, Colo. 98; 28-P 79: 


D. C.—Warner v. Baltimore, etc., R. 
Co., 7 App. 79 [rev on other grounds 
168 U. S. 339, 18 SCt 68, 42 L. ed. 491]. 


Ind.—Scudder v. Indianapolis, etce., 
R. Co., Wils. 481. ; 


La.—Nolan v. Illinois Cent. R. Co., 
145 La. 483, 82 S 590; May v. Texas, 
Bical. CO. £23 ba. N647,. 29S. 2tas 
White v. Illinois Cent. R. Co., 114 La. 
825, 38 S 574. 


Me.—Copp v. Maine Cent. R. Co., 100 
Me. 568, 62 A 735. 


Mada.—Baltimore, ete., R. Co. v. Kean, 
65 Md. 394, 5 A 325. 


Miss.—Illinois Cent. R. Co. v. Latik- 
er, 98 Miss. 451, 538 S 955. 


Mo.—Dyrez v. Missouri.Pac. R. Co., 
238 Mo. 338, 141 SW 861; Holland v. 
Missouri Pac. R. Co., 210 Mo. 338, 
109 SW 19; Harlan v. St. Louis, etc., 
R. Co., 64 Mo. 480; Burnham vy. Chi- 
cago, etc., R. Co., 175 Mo. A. 286, 162 
SW 300; Laughlin v. St. Louis, etc., 
R. Co., 144 Mo, A. 185, 129 SW 1006. 


Mont.—Neary v. Northern Pac. R. 
Co., 37 Mont. 461, 97 P 944, 19 LRANS 
446, 

N. J.—Santinello v. Central R. Co., 
TN. J. Mise. 382, 145 A 623. 

N. Y.—Winslow v. Boston, etc., R. 
Commie Sta sail: 

N. C.—Davis v. Piedmont etc., R. 
Co., 187 N. C. 147, 120 SE 827; Tread- 
well v., Atlantic; etc, R:.Co., 169° N.C: 
694, 86 SE 617; Griffin _v. Atlantic 
Coast, etc., R. Co., 166° N. C. 624, 82 
SE 973; Abernathy v. Southern R. 
Co., 164 N. C. 91, 80 SE 421; Beach v. 
Southern R. Co., 148 N. €. 169, 61 SE 


*By HARRY ROSEN (§8§ 2216-2233). 


669, 148 N. C. 153, 61 SE 664; Royster 
v. Southern R. Co., 147 N. C. 347, 61 
SE 179; Syme v. Richmond, ete., R. 
Co;, 113 N. C. 558, 18) SH) 114: 


Oh.—Bellefontaine R. Co. v. Snyder, 
24 Oh. St. 670; Driscoll v. Cincinnati, 
6tc.5 Ry Co,, 1: Oh, Ci€s "Cty 493, 0 Ons 
Cir. Dec. 274. 


Tenn.—Nashville, etce., R. Co. v. 
Parks, 136 Tenn. 367, 189 SW 695; 
Nashville, ete., R. Co. v. Omicart, 3 
Tenn. Civ. Ave230: 


Tex.—Gulf, ete., R. Co. v. Miller, 30 
Tex. Civ. A. 122, 70 SW 25. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 188 P 1185; Teakle 
v. San Pedro, etc., R. Co., 32 Utah 
276, 90 P 402, 16 LRANS 486. 


Va.—Chesapeake, ete., R. Co. v. 
Rogers, 100 Va. 324, 41 SE 732; Nor- 
folk, etc., R. Co. v. Wilson, 90 Va. 263, 
18 SE 35. 


Wash.—Scharf v. Spokane, ete., R. 
Co., 92 Wash. 561, 159 P 797; Skaala 
v. Twin Falls Logging Co., 82 Wash. 
679, 144 P 897. 


Wis.—Schmolze v. Chicago, etc., R. 
Gos 83 Wis. 659, 53 NW 748, 54 NW 


“A person who goes on a railroad 
track, or proposes to cross it, must 
use his eyes and ears to avoid injury. 
Ae Indeed every intelligent per- 
son, who has arrived at years of dis- 
cretion, is presumed to know that it 
is dangerous to be an a railroad track 
when trains are passing to and fro, 
and when crossing one he is expected 
to be vigilant and watchful of the ap- 
proach of a locomotive.” Harlan vy. 
re Louis, etc., R. Co., 64 Mo. 480, 


[a] Use of senses.—A person 
about to cross a railroad track must 
make a reasonable use of his senses. 
to guard his safety and prevent in- 
jury. Skaala v. Twin Falls Logging 
Co., 82 Wash. 679, 144 P 897. 


[b] Effective observations should 
be made by one about to cross tracks 
ata place other than a crossing. San- 
tinello v. Central R. Co., 7 N. J. Mise. 
382, 145 A 6238. 


[ec] Persons walking on tracks are 
bound fo apprehend that locomotives 
may be swiftly approaching at any 
time and to be on the watch for them 
and leave the track in time to avoid 
injury. Copp v. Maine Cent. R. Co., 
100 Me. 568, 62 A 735. 


17. U.S—Morgan v. Northern Pac. 
Re Cot, 196 Med: 4495 116 3 CCAs 223) 
Omens v. Pennsylvania R. Co., 41 Fed. 


Ark.—Chicago, etc., R. Co., 94 Ark. 
524.127 SW 715; Choctaw, etc., R. Co. 
v. Baskins, 78 Ark. 355, 93 SW 757; 
St. Louis, etce., R. Co. v. Taylor, 64 
Ark. 364, 42 SW 831. 


Colo.—Denver, etc., R. Co. v. Ryan, 
D7 Colos 98, 2.8) bao. 


Tll.—Austin v. Chicago, ete., R. Co., 
91 Ill. 85; Lake Shore, etc., R. Co. 
v. Hart, 87 Ill. 529; Kinnare v. Chi- 
cago, etc., R. Co., 57 Ill. A. 153; South- 
east, etc., R. Co. v. Stotlar, 43 Ill. A. 
94, 


ete., R: 


La:—White v. Illinois Cent. R. Co., 
114 La. 825, 38 S 574. 


N. Y.—Ominger v. New York Cent., 
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whether he be a trespasser or licensee,!® and to contin- 
ue looking and listening until he is out of danger ;1° 
and his failure so to do,?° as where he goes along 
heedlessly with his head covered or his ears muf- 


ete.. R. Co., 4 Hun 159, 6 Thomps. & 
C. 498 

Va.—Chesapeake, ete, R. Co. v. 
Saunders, 116 Va. 826, 86 SE 374; 


Norfolk, ete., R. Co. v. Denny, 106 Va. 
383, 56 SE 321; Savage v. Southern R. 
Co., 103 Va. 422, 49 SE 484. 


[a] Practice of running trains go- 
ing in one direction on certain track 
and of those going in an opposite di- 
rection on a certain other track does 
not excuse one who walks upon such 
tracks from the duty of looking in 
both directions for approaching trains. 
Lake Shore, etc., Coc, Vartan ianss 
Ill. 529; Kinnare v. Chicago, etc., R. 
CORES Gr tAG PS 3. 


[b] Yo walk along middle of track 
on dark night without looking in both 
directions for a train and without 
listening is gross negligence. White 
v. Illinois Cent. R. Co., 114 La. 825, 
88 S 574. 


18. U. S.—Hart v. Northern Pac. 
R. Co., 196 Fed. 180, 116 CCA 12 [cer- 
tiorari den 226 U. S. 609 mem, 33 SCt 
114 mem, 57 L. ed. 380 mem]. 


Ark.—Chicago, ete., R. Co. v. Smith, 
94 Ark. 524,127 SW 715. 


La.—Jarrow v. New Orleans, 
La. 992, 123 S 65. 


Miss.—Illinois Cent. R. Co. v. Lee, 
71 Miss. 895, 16 S 349. 


N. C.—Ward v. Atlantic Ceast Line 
R. Co., 167 N.C. 148, 83 SE 326, LRA 
1918E 451; Griffin v. Atlantic Coast 
Line R. Co., 166 N. C. 624, 82 SE 973; 
Exum vy. Atlantic Coast Line R. Co., 
ee N. C. 408, 70 SE 845, 33 LRANS 


Tex.—Texas, etc., R. Co. v. Shivers, 
48 Tex. Civ. A. 112, 106 SW 894. 


[a] Duty of trespasser.—Where a 
person enters upon a railroad com- 
pany’s right of way as a trespasser 
and proceeds along that right of way 
until he reaches a highway crossing 
and then attempts to cross the rail- 
roud tracks on the highway and is in- 
jured, he is subject to the common- 
law duty of looking and listening, and, 
if guilty of contributory negligence, is 
not entitled to recover damages. 
James v. Delaware, age Re Co., 92) 
N. J. L. 149, 104 A 32 


Persons working on or about tracks 
or cars see infra § 2231 


Who are Rpesnaneern or licensees see 
supra §§ 2105-2122. 


19. U. S.—Pennsylvania R. Co. v. 
Crouse, 286 Fed. 376 [certiorari den 
263 U. S. 699 mem, 45 SCt 5 mem, 68 
L. ed. 518 mem]; Kansas City, etc., 
R. Co. v. Cook, 66 Fed. 115, 13 CCA 
364, 28 LRA 181. 


Ark.—Choctaw, etc., R. Co. v. Bas- 
kins, 78 Ark. 355, 98 SW 757. 


Colo.—Denver, etce., R. Co. v. Buf- 
fehr, 30 Colo. 27, 69 P 582. 


Ill.—Devine v. Owsley, 153 Ill. A. 
83. 

N. J.—Cranbuck v. Delaware, etc., 
BaCoy ct Ne Jed. 473, Gb A 1031. 


N. ¥.—Scott v. Pennsylvania R. Co., 
130 N. Y. 679, 29 NE 289; Hudson'v. 
Hrie R. Co., 61 App. Div. 134, 70 NYS 
350 (holding that a person is guilty of 
contributory negligence in not looking 
in a certain direction when he is at 
such a distance from the track that 
such precaution would enable him to 
avoid the injury, although he had 
looked before). 

N. C.—Davis v. Piedmont, etc., R. 
Co., 187 N. C. 147, 120 SH 827; Ward 
v. Atlantic Coast Line R. Cos, 167 N.C. 
148, 83 SE 326, LRA1918E 451. 
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gence.”? 


Pa.—Culp v. Delaware, etc., Re Cor, 
9 Kulp 174. 

Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394; 
Nashville, ete., R. Co. v. Overcast, 3 
Tenn. Civ. A. 235. 


Tex.—Gulf, etc., R. Co. v. Wilkins, 
(Civ. A.) 32 SW 351. 


Va.—Chesapeake, ete, R. Co. v. 
Saunders, 116 Va. 826, 86 SE 374; 
Southern R. Co. v. Bailey, 110 Va. 


833, 67 SE 365, 27 LRANS 379; Chesa- 
peake, ete., R. Co. v. Rogers, 100 Va. 
324, 41: SE 732; Norfolk, etc. R. Co. 
v. Wilson, 90 Va. 263, 18 SE 35. 


Wis.—Nolan v. Milwaukee, ete., R. 
Co., 91 Wis. 16, 64 NW 319. 


[a] Frequency of looking or lis- 
tening.—There is no rule of law which 
imperatively makes it negligence for 
a licensee walking along a railroad 
track to neglect to look back during a 
period of six or eight seconds if the 
track behind him was clear when he 
entered upon it. Pennsylvania R. Co. 
v. Crouse, 286 Fed. 376 [certiorari den 
263 U. S. 699 mem, 45 SCt 5 mem, 68 
L, ed. 513 mem]. 


[b] From time to time.—White v. 
iiimels Cent. R. Co., 114 La. ao 38 
S57 


[c] Main tracks or glaeteackee 
The text rule applies to sidetracks as 
well as to main tracks. Ward v. At- 
lantic Coast Line R. Co., 167 N. C. 148, 
83 SE 326, LRA1918E 451. 


20. Ala.—Sims v. Alabama Great 
Southern R. Co., 197 Ala. 151, 72 S 
328; Louisville, etc., R. Co. v. Jones, 
191 Ala. 484, 67 S 691; Louisville, 
etc., R. Co. v. Moran, 190 Ala. 108, 
66 S 799. 


Iowa.—Brossard v. Chicago, ete., R. 
Co., 167 Iowa 7038, 149 NW 9165. 


Ky.—Williamson v. Norfolk, ete., R. 
Co., 160 Ky. 158, 169 SW 613. 


La.—Nolan v. Illinois Cent. R. Co., 
145 La. 483, 82 S 590; Thompson v. 
Illinois Cent. R. Sos, iso uwar 860, 863, 
72 S$ .421,:422; May v. Texas, etc., 18 
Co., 123 dean 647, 49 S 272: White v. 
Ge Cent. Re Co. La. 825, 38 
S57 


Mass.—Byrnes v. New York, etc., 
R. Co., 195 Mass. 487, 81 NE 187. 


Miss.—St. Louis, etc., R. Co. v. Ruff, 
95 Miss. 165, 48 S 184. 


Mo.—Steele v. Kansas City South- 
ern <Re-Co;,,' 265° Mo. 9%) At6 SWoLtts 
Dyrez v.. Missouri Pace RK.» Co, .238 
Mo. 33, 141 SW 861; Burnham v. Chi- 
cago, etc., R. Co.,175 Mo. A. 286, 162 
SW 300. 


Mont.—Neary v. Northern Pac. R. 
Co., 37 Mont: 461, 97 P 944,19 LRANS 
446. 


N. Y.—Harty v. New Jersey Cent. 
Ri Go.,. 42N. Ya0468. 


N. C.—Davis v. Piedmont, etc., R. 
Co., 187 N. C. 147, 120 SE 827; Exum 
v. Atlantic Coast’ Line R. Co., 154 N. 
C. 408, 70 SE 845, 33 LRANS 169; 
Beach v. Southern R. Co., 148 N. C. 
158, 61 SE 664, 148 N. C. 169, 61 SH 
669; Pharr v. Southern R. Co., 133 
N. C. 610, 45 SE 1021; Syme v. Rich- 
mond, ete., 'R: Co, 113 NivG. 558, 138 
SE 114. 


Or.—Gomulkiewiecz v. Spokane, etc., 
R. Cos, 1381 sOre 075). 281 Psd. 


Tenn.—Patton v. East Tennessee, 
etc., R. Co., 89 Tenn. 370, 15 SW 919, 
12 LRA 184. 


Wash.—Skaala v. Twin Falls Log- 


ging Co., 82 Wash. 679, 144 P 897; 
Birrell v. Great Northern R. Co., 61 


[§ 2216 


fled,21 or allows his attention to become so absorbed 
that he gives no heed to the danger by reason where- 
of he is injured, he is guilty of contributory negli- 
Thus a person is guilty of contributory 


Biba 836, 112 P 362, AnnCas1912B 
1239. 


[a] Illustration.—A person, after 
walking a short distance by the side 
of a track in a railroad yard, with an 
engine coming™on that track in the 
same direction who starts to cross in 
a diagonal direction, directly in front 
of the engine, with his back toward 
it, and without looking behind him or 
taking any notice of its approach, is 
guilty of contributory negligence. 
Byrnes v. New York, etc., R. Co., 195 
Mass. 437, 81 NE 187. 


[b] Even stranger who deliberate- ~ 
ly walks along a railroad track, or in 
such close proximity to the rails as to 
be struck by a passing train without 
making use of his senses to apprise 
him of danger, is guilty of contribu- 
tory negligence. Birrell v. Great 
Northern R. Co., 61 Wash. 336, 112 P 
362, AnnCas1912B 1239. 


[ec] Use of faculties.—One walking 
on a railroad track is negligent in not 
using all his faculties to look out for 
trains, the rule applying to persons on 
the tracks with greater force than to 
persons merely crossing. Exum v. 
Atlantic Coast Line R. Co., 154 N. C. 
408, 70 SE 845, 33 LRANS 169. 


21. U. S.—Reynolds v. Great 
Northern R. Co., 69 Fed. 808, 16 CCA 
435, 29 LRA 695 (verdict for defend- 
ant held properly directed). 


Colo.—Denver, ete., R. Co. v. Buf- 
fehr, 30 Colo. 27, 69 P 582. 


Mo.—Yancey v. Wabash, 
Co., 93 Mo. 433, 6 SW Os 


N. Y.—Scott v. Pennsylvania R. Co., 
130 N. Y. 679, 29 NE 289; Nicholson 
v. Erie R. Co. 41 N. ¥. 525. 


Tex.— Gulf, ae R71 Cot h Vi NOTK est 
Tex. 364, 12 SW 6 


Wis.—Rothe ae ea ec etc., R. 
Co., 21 Wis. 25 


Dee ee paghesiea ie Northern Pac. R. 
Co., 196 Fed. 180, 116 CCA 12 [certio- 
rari den 220 U. S. 609 mem, 31 SCt 
714 mem, 55 L. ed. 608 mem]; King 
v. Illinois Cent. R. Co., 114 Fed. 855, 
52 CCA. 489; Chattanooga, ete., R. 
Co: Vv. Downs, 106 Fed. 641, 45 CCA 
511; Kirtley v. Chicago, ete., ee. Coy 
65 Fed. 386; Missouri Pac. R. CO: Ve 
Mosely, 57 Fed. 921, 6 CCA 641. 


Ala.—Louisville, ete., R. Co. 
ston; 97 Adan 351; Ve 
not a trespasser). 


Cal.—Trousclair y. Pacific Coast 
Steam-Ship Co., 80 Cal. 521, 22 P 258. 


Ga.—Southern R. Co. v. Barfield, 
112 Ga. 181, 37 SE 386; Bast Tennes-~ 
see, etc., R. Co. v. Hartley, 73 Ga. 5. 


Ill.—Austin v. Chicago, ete., R. Co., 
91 Ill. 35: Southeast, ete., Re Cosicvs 
Stotlar, 43 Ill. A. 94, 


Iowa.—Yeager v. Atchison, ete., R. 
Co., 94 Iowa 46, 62 NW 672; Bryson 
v. Chicago, etc., ReConis9 lowa 677, 
57 NW 430 


Kan. aide v. Kansas, ete., R. Co., 
73 Kan. 220, 84 P 136. 


Md. eo ees 6tc:,-R. Co. vi, State: 
54 Md. 648, 


Mass. ip v. New York, etc. R. 
Co., 174 Mass. 537, 55 NE 1044. 


Mich.—Shoemaker_ y. Collins, 
Mich. 585, 14 NW 556. 


Mo.—Koegel v. Missouri Pac. R. Co., 
181 Mo. 379, 80 SW 9(5; Laughlin v. 
St. Louis, ete., Ee COw 144 Mo. A. 185, 
129 SW 1006; Burde ‘v. Chicago, ete. 
R. €o,,° 123 Mo. A. 639, 100 SW 509. 


N. Y.—Winslow v. Boston, etc., R. 
Co., 11 NYSt 841. 


etci jo 


v. Hair- 
S 299 (although 


49 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbeg, 


§ 2216] 


negligence in going near, upon, or along a railroad 
track without looking or listening when he knows 
or has reason to know that a train or ear is due or is 
The duty to look and 
listen is not an absolute one, but one the exercise 
of which is dependent on conditions,?* and so, where 
a person is lawfully upon or near the tracks, it has 
been held that he is not bound to look and listen if 
there is nothing to suggest danger from any souree.?° 
Although the failure to look or listen, or to look and 


likely to pass at any time.?3 


C.—McAdoo vy. Richmond, ete., 
R. «eS £O5 IN. 6:71.40, td SH 316. 


Oh.—Cleveland, ete., R. Co. v. Stein, 
24 Oh. Cir. Ct. 643; Driscoll v. Cin- 
einnati; ete.,-RsCo;, 1 OhyCir. Ct7493, 
i @hbe.Cit. Dee: 274: 


Pa.—Bourke v. Delaware, 
Co., 1 LackLegRee 108. 


Va.—Southern R. Co. v. Bruce, 
Va. 92, 33 SE 548. 


W. Va.—Teel vy. Ohio River R. Co., 
49 W. Va. 85, 38 SE 518. 

[a] Tllustrations.—(1) It is con- 
tributory negligence for a man in vig- 
orous bodily and mental health, with 
good hearing and sight, with nothing 
to. obstruct his vision, to step on or 
along a railroad track upon which part 
of a freight train is backing at a rate 
of eight miles an hour, wher eby he is 
overtaken and killed. King v. Illi- 
nois Cent. R. Co.,.114 Fed. 855, 52 CCA 
489. (2) So, where a person sound in 
body and mind deliberately sits down 
in the way of a train and goes to sleep 
or becomes go mentally absorbed as 
not to keep a proper lookout, he is 
guilty of gross negligence. Teel v. 
Eee River R. Co., 49 W. Va. 85, 38 SH 

18. 


{[b] Persons walking in middle of 
track on dark night, taking no pre- 
caution for their safety, cannot throw 
upon the trainmen the entire duty of 
securing their safety through unusual 
vigilance and extraordinary prompt- 
ness. White vy. Illinois Cent. R. Co., 
114 La. 825, 38 S 574. 


23. U. S.—Chicago, etc., R. Co. v. 
Baldwin, 164 Fed. 826, 90 CCA 630. 

Ala.—Sims v. Alabama, etc., R. Co., 
SiS Ala wots win Ss, 328. 


Ark.—St. Louis, ete., R. Co. v. Tay- 
lor, 64 Ark. 364, 42 SW 831; St. Louis, 
etch Et Cove Dingman, 62 Ark. 245, 
35 SW 219. 


Iowa.—Buelow v. Chicago, eic.. R. 
Co., 92 Iowa 240, 60 NW 617; Banning 
Vv. Chicago, etc., *R. Co., 89 Iowa 74, 
56 NW 277 


La.—Jarrow v. New Orleans, 168 
La. 992,123 S 651; Harrison v. Louisi- 
ana Western R. Co., 132) wa.7v6el, 61 °S 
782,132 La. 767, 61S 784; Tatum v. 
Rock Island, etc., RR) Co.; 124 La. 921, 
50 S 796; May v. Texas, etc., R. Co., 
123 La. 647, 49 S 272. 


Md.—Chesapeake Beach R. Co. v. 
Donohue, 107 Md. 119, 68 A 507. 


Mo.—Engelking v. Kansas City, etc.,; 
R. Co., 187 Mo. 158, 86 SW 89; Barker 
v. Hannibal, etc., R. Co., 98 Mo. 50, 11 
SW 254. 


Mont.—Neary v. Northern Pac. R. 
con 37 Mont. 461, 97 P 944, 19 LRANS 


ete., R. 
97 


Oh.—Baltimore, etc., R. Co. v. De- 
pew, 40 Oh. St. 121. 


Pa.—Culp v. Delaware, etc., R. Co., 
9 Kulp 174. 


Tex.—Texas, etc., R. Co. v. Walk- 
er, (Civ. A.) 49 SW 642; Gulf, etc., R. 
Co. v. Wilkins, (Civ. A. 32 SW 351. 


Wis.—Nolan v. Milwaukee, etc., R. 
Co., 91 Wis: 16,°64 NW 319. 


24. JIowa.—-Brossard v. Chicago, 
etc., R. Co., 167 Iowa 703, 149 NW 915; 
Lorenz v. Burlington, etc., R. Co., 115 
Iowa 377, 88 NW 835, 56 LRA 752. 
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Md.—Baltimore, etc., R. Co. v. Kean, 
65 Md. 394, 5 A 335. 


N. C.—Abernathy v. Southern R. 
Co., 164 N. C. 91, 80 SE 424, 


S. C.—Tyler v. Atlantic Pore Line 
i. Coy 104°S. C. 107, 88 SE 54 


Tenn.—Nashville, ete., R. Co. v. 
Parks, 136 Tenn. 367, 189 SW 695. 


“[The] duty in that respect is to 
exercise the care which reasonably 
prudent persons would exercise under 
such circumstances.” Lorenz v. Bur- 
lington, ete., R. Co., 115 Iowa 377, 379, 
88 NW 835, 6 LRA 752 [quot Brossard 
v. Chicago, ete., R. Co., 167 Iowa 703, 
720, 149 NW 915]. 


[a] Where person is unable by any 
care to avoid danger from an ap- 
proaching train, the duty to look and 
listen ‘does not devolve upon him. 
Baltimore, ete., R. Co. v. Kean, 65 Md. 
394, 5 A 325 (holding this to be true 
where the injured party’s foot had be- 
come so fastened that he could not 
escape from the impending danger). 


[b] In Kentucky.—(1) Bhe doc- 
trine of “‘stop, look, and listen” on 
approaching and crossing a railroad 
track has not been adopted in Ken- 
tucky. Cincinnati, etc., R. Co. v. Win- 
ningham, 156 Ky. 434, 161 SW 506; 
Smith vy. Cincinnati, etc., Ra iCo. 146 
Ky. 568, 142 SW 1047, 41 LRANS 193; 
Louisville, etean R Co. v. Miller, 134 
Ey. 716) Von Sw 648, 135 AmSR 433. 
(2) Generally the person is required 
to exercise such care as may be ex- 
pected of a prudent person to learn 
of the approach of a train and keep 
out of its way. Taylor v. Kentucky, 
ete., R. Co., 229 Ky. 129, 16 SW (2d) 
785 (duty to look); Illinois Cent. R. 
Co. v. Bozarth, 212 Ky.-426, 279 SW 
636 (duty to look); Long Fork R. Co. 
vy. Jackson, 191 Ky. 82, 229 SW 82 
(where an instruction- requiring only 
the use of the sense of hearing was 
held improper); Louisville, ete, R. 
Co. v. Berry, 111 SW 370, 33 KyL 850; 
Louisville, ete., R. Co. v. Taafe, 106 
Ky. 535,50 SW 850, 21 KyL 64. (3) In 
approaching a railroad track where 
there is a clear, unobstructed view, 
looking in each direction may be all 
that is necessary in the exercise of 
ordinary care; but in other cases, in 
view of the circumstances, the trav- 
eler may have to stop and look, or 
stop and listen, or look and listen or, 
stop, look, and listen. Smith v. Cin- 
cinnati, etc., R. Co., 146 Ky. 568, 142 
SWw 1047, 41 LRANS 193. (4) One 
having the use of his hearing is not 
necessarily negligent in failing to 
look. Cincinnati, etc., R. Co. v. Win- 
ningham, 156 Ky. 434, 161 SW 506; 
Chesapeake, etc., R. Co. v. Booth, 149 
Ky. 245, 148 SW 61 (not negligence 
per se). (5) A yard brakeman work- 
ing for another road, who, knowing 


that defendant’s fast train was due, 


stepped, without looking, upon the 
track upon which the train was ap- 
proaching, is negligent as a matter of 
law. Cincinnati, ete., R. Co. v. -Har- 
rod, 132 Ky. 445, 115 SW 699. 


25. Helbig v. Michigan Cent. R. 
Co., 85 Mich. 359, 48 NW 589. 


26. Hays v. St.. Louis, ete:; Ro Co;, 
102 Ark. 160, 148 SW _923; Harlan 
v. St. Louis, ete., R. Co., 64 Mo. 480; 
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listen, has been sometimes stated to constitute con- 
tributory negligence per se or as a matter of law,?°® 
and in some eases the surrounding circumstances may 
constitute it such,?7 as where the traveler fails to 
keep a lookout or to listen ata place where it is ob- 
vious that cars and engines are likely to be moving 
in either direction at any time,?® it may be stated 
as the general rule that it is not negligence per se 
for a person going upon or along a railroad track to 
fail to look or lsten for an approaching train, 


29 


Long v. Pacific R., ete., Co., 74 Or. 502, 
144 P 462, 145 P 1068, LRA1915F 1151. 


27. See cases infra this note. 


[a] Illustrations.—(1) Deliberate- 
ly and heedlessly walking in front of 
an approaching train without looking 
or listening is negligence as a matter 
of law. Keller v. Erie R. Co., 98 App. 
Div. 550, 90 NYS 236 [aff 183 N. Y. 
67) TS NE 965]. (2) A person who, 
while walking on ties outside of the 
rails, assumed that an approaching 
train was on a different track and 
failed to look back and make sure is 
guilty of contributory negligence as 
a matter of law. Chicago, etc., R. Co. 
v. La Grone, (Tex. Civ. A.) 167 SW 7. 
(3) One who crossed a track in rail- 
road yards, and then proceeded to 
walk along the track without looking 
for approaching trains, and at such 
close proximity to the track that an 
engine or a car approaching from the 
rear was bound to hit him, is, as a 
matter of law, guilty of conta 
negligence. Gomulkiewicz v. Sp 
kane; ete; Ree Co-2 311 sOre aio; 281 ? 
Sbliegt» pe rA person, walking on the 
end of the crossties of a track which 
was straight for eight miles and from 
which he could easily have stepped to 
safety as two others had done, is 
guilty of contributory negligence 
when struck by a train which had 
whistled several times and which was 
approaching from the opposite direc- 
tion, where such person did not look 
up until he saw the light from the 
headlight upon the track. St. Louis, 
ete., R. Co. v. Ruff, 95 Miss. 165, 48 S 
184, (5) Where a person walks be- 
tween the rails in the same direction 
in which the train is going, with an 
umbrella over his shoulder and with- 
out looking around after’going on the 
track, and the train which caused the 
injury started from a station on an 
up grade necessarily making a noise, 
he is guilty of contributory negligence 
as a matter of law. Denver, etcec., R. 
Co. v. Buffehr, 30 Colo. 27, 69 P 582. - 


28. Northern Pac. R. Co. v. Jones, 
144 Fed. 47, 75 CCA 205; Kansas City, 
euc., Ro Coley, (Cook 66> Wed. aa toned 
CCA 364, 28 LRA 181; Chesapeake 
Beach R. Co. v. Donahue, 107 Md. 119, 
68 A 507; Jordan v. Chicago, etc., R. 
Co., 58 Minn. 8, 59 NW 63838, 49 AmSR 
486; Heffinger v. Minneapolis, onal ao 
Co., 48 Minn. 508, 45 NW 1131; Aber- 
nathy y. Southern R. Co., 164 N.C. hike 
80 SE 421 


[a] ‘Where one, for his own con- 
venience, walks on the main track of 
a railroad, when he knows that a train 
is about due, without first ascertain- 
ing whether the train has in fact 
passed by, and fails to look and listen 
for an approaching train, his conduct 
constitutes negligence per se. Chesa- 
peake Beach R. Co. v. Donahue, 107 
Md. 119, 68 A 507. 


29. Chicago, etc., R. Co. v. Kelly, 
182 Ill. 267, 54 NE 979 [aff 80 Ill. A. 
675); Chicago, etc., R. Co. v.. Dun- 
leavy, 129 Ill. 132, 22 NE 15; Zilinois 
Cent. IR. Cor vi; Johnsony gi2Zis pe slilaeAs 
300; Chicago, ‘ete., R. Co. v. Wool- 
ridge, 72 Ill. A, 551 [rev on other 
grounds: 174 Tl. 330; 51 SNE 70095 
Bradford v. Boston, ete., R. Co., 160 
Mass. 392, 35 NE 1131; Missouri, etc., 
R20. cy Wall) (Civ gASDPL10ns 453 
[rev on other grounds 102 Tex, 362, 
116 SW 1140]. ; 
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whether or not such failure constitutes negligence 
depending upon the circumstances of the particular 
case,*° and is for the jury to determine.*? 

(2) Opportunity To See or Hear 
Where a person,®* especially one who is 
familiar with the locality and the running of trains,?* 


[§ 2217] 
Trains.?? 


[a] Where there is reasonable 
cause to believe that there is no dan- 
ger from passing’ train, a failure to 
look and listen is not negligence per 


se. Bradford v. Boston, etc., R. Co., 
160 Mass. 392, 35 NE 1131. 
30. Hays v. St. Louis, etc., R. Co., 


102 Ark. 160, 143 SW 923; St. Louis, 
ete., R. Co. v. Tomlinson, 69 Ark. 489, 


64 SW 347; Illinois Cent. R. Co. v. 
Johnson, 193 D1 Ac 800; Michigan 
Cent. R. Co. wv. Cudahy, 119) il! AL 


328; Illinois Cent. R. Co. v. Batson, 
81 Ill. A. 142; Nashville, etc., R. Co. v. 
Parks, 136 Tenn. 367, 189 SW 695; 
Chicago, etc., R. Co. v. Reames, 63 Tex. 
Civ Ase ZO PBZ Wind (is) LeXaAS Net G., 
Re Cove See 48 Tex. Civ. A. 112, 
106 SW 89 


[a] oe the failure of a person 
walking near a railroad track to look 
and listen for the approach of trains 
may be regarded by the court as neg- 
ligence as a matter of law, when the 
circumstances are such that the court 
would be justified in assuming that no 
man of ordinary prudence would have 
neglected the precaution, the proprie- 
ty of such assumption depending on 
the facts of each particular case. Chi- 
cago, etc., R. Co. v. Reames, 63 Tex. 
Civ, 7A. 29, 132 SW 977. 


[b] Where there is implied invita- 
tion to go upon tracks without tak- 
ing the precautions of looking and lis- 
tening, the failure to do so is not neg- 
ligence per se. Hays v. St. Louis, 
ete., R. Co., 102 Ark. 160, 1438 SW 
923; St. Louis, ete., R. Co. v. Tomlin- 
son, 69 Ark. 489, 64 SW 347. 


[ec] Absence of excuse.—‘‘While a 
failure to look if a train is approach- 
ing is not in law negligence per se, 
it is negligence in fact, if there are no 
conditions or circumstances which ex- 
cuse looking.”’ Illinois Cent. R. Co. v. 
Batson, 81 Ill. A. 142, 153 [quot Mich- 
igan Cent. R. Co. v. Cudahy, 119 Ill. 
A. 328, 330}. 


31. See infra § 2282. 
32. At crossings see supra § 1894. 


33. U. S—Missouri Pac. R. Co. v. 
Mosley, 57 Fed. 921, 6 CCA 641. 


Ala.—Ball v. Semet-Solvay Co., 208 
Ala. 648, 95 S %o: Duncan v. St. Louis, 
ete., R. Co., 152 Ala. 118, 44 S 418; 
Louisville, ete., R. Co. v. Mitchell, 
134 Ala. 261, BO TBE. 


Ark.—Hays v. St. are etc, RCo, 
102 Ark. 160, 148 SW 9 


D. C.—Edgerton v, NY eter; 
R. Co., 6 App. 516. 


Ga.—Atlantie Coast Line R. Co. v. 
Fulford, 159 Ga. 812, 127 SH 274 [an- 
swers to cert questions conformed to 
33 Ga. A. 631, 127 SE 812]; Dowdy v. 
Georgia R. Co., 88 Ga. 726, 16 SE 62. 


Ind.—Pittsburgh, etc., R. Co. v. Sei- 
vers, 162 Ind. 234, 67 NH 680, 70 NE 
133% Ohio, ete, KR. Co. vehi, 117 
Ind. 56, 18 NE 461; Louisville, etce., 
R. Co. v. Cronbach, 12 Ind, A. 666, 41 
NE 15. 

Kan.—Gaffney v. Atchison, etc., R. 
Co., 107 Kan. 486, 192 P 736; Carlson 
v. Atchison, etce., R. Co., 66 Kan. 768, 
71 P 587. 

Ky.—Jacobs v. Ohio, etc., R. Co., 45 
Sw 509, 20 KyL 189. | 

La.—Houston y. Vicksburg, etc., R. 
Co., 39 La. Ann. 796,,2 S 562. 

Mass.—Legge v. New York, etc., R. 
Co., 197 Mass. 88, 83 NE 367; Byrnes 
v. New York, etce., R. Co., 195 Mass. 
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437, 81 NE 187; Tully v. Fitchburg 
R. Co., 134 Mass. 499. 


Minn.—Raiolo v. Northern Pac. R. 
Co., 108 Minn. 431, 122 NW 489; Irving 
Vv; Minneapolis, etc., R. Co., 71 Minn. 
9, 73 NW 518. 


Miss.—Mobile, ete., R. Co. v. Rob- 
erts, 23 S 393; Mobile, etc., R. Co. v. 
Stroud, 64 Miss. 784, 2 S$ 171. 


Mo.—Schmidt v. Missouri, ete., R. 
Co., 191 Mo. 215, 90 SW 1386, 3 LRA 
NS 196; Schmitt v. Missouri Pac. R. 
Cos 160 Mo. 43, 60 SW 1048; Tay- 
lor v. Missouri, ete., R. Co., ’36 Mo. 
457; Powell v. “Missouri Pac. R. Co., 
76 cS 80. 


H.—Batchelder v. Boston, etc., 
R. ene 72 N. H. 528, 57 A 926; . Davis 
Vv. Boston, ete., R. Co., HO UING bay Die ao 
A 108 (nonsuit properly entered). 


N. J.—Cranbuck vy. Delaware, etce., 
R. Co., 74 Ne Je. Li 9473,7565 As 103%; 
Dwojakowski v. New Jersey Cent. R. 
Co., 69 N. J. L. 601, 55 A 100. 


N. M.—Candelaria v. Atchison, etc., 
R. Co., 6 N. M. 266, 27 P 497. 


N. Y.—Van Schaick v. Hudson Riv- 
er R. Co., 43 N. Y. 527; Wheeler v. 
Sundstrom, ete., Co., 143 App. Div. 
499, 128 NYS 355; Winn v. New York 
Cent., etc., R. Co., 65 App. Div. 572, 
72 NYS 899; Riester v. New York 
Cent., ete, R. Co., 16 App. Div. 216, 
44 NYS 739; Bernhardt v. Rensselaer, 
ete., R. Co., 18 HowPr 427 [rev on the 
facts 32 Barb. 165 (aff 1 AbbDec 131, 
23 HowPr 166)]. 


N. C.—Beach v. Southern R. Co., 148 
N. C. 169, 61 SE 669; Pharr y. South- 
ern R. Co., 133 N. C. 610, 45 SE 1021; 
Bessent v. Southern R. Co., 132 N. C. 
934, 44 SE 648; Neal v. Carolina Cent. 
R. Co., 126 N. C. 634, 86 SH 117, 49 
; High v. Carolina Cent. R. 
Co.y TL2°N:° GO 3855.17 SEH 79: 


Oh.—Cincinnati, ete., R. Co. v. Lal- 
ORS Oh: Cir eti333,.1 Oh, Cire Dec: 


Pa.—Cubitt v. New York Cent. R. 
Co., 278 Pa. 366, 123 A 308; Wery v. 
Buffalo, ete., R. Co., 268 Pa. 381, 112 A 
le lazes Pennsylvania LB Go. ve Bell, 122 
Pa; 158; 15 <A 561. 


Tex.—Sabine, ete., R. Co. v. Dean, 
76 Tex. 73,13 SW 45; Hughes v. Gal- 
4 


veston, ‘ete:, R.) Co., 967 Tex. 59, 
SW 219; Texas, etc., R. Co. v. Bar- 
field, 3 SW 665; Texas, etc., R. Co. v. 


Shivers, 48 Tex. Civ. A. 112, 106 SW 
894; International, etc., R. Co, v. Jack- 
son, 41 Tex. Civ. A. 51, 90 SW 918; 
Missouri, etce., R. Co. v. Cowles, 29 
Tex. Civ. A: 156, 67 SW 1078 [aff 96 
Tex. 24, 69 SW 541]; Texas, etce., R. 
Co. v. Zachery, (Civ. A.) 27 SW 221. 


Utah.—Teakle v. San Pedro, etce., 
et so Utah 276, 90 P 402, 10 LRA 


Va.—Chesapeake, ete, R. Go. v. 
Kidd, 116 Va. 822, 83 SE 933; Har- 
grave v. Shaw Land, etce., Co., 155) 
Va. 84, 68 SE 278, AnnCasi912A 151. 


Wis.—Schmolze v. Chicago, etc., R. 
ree 83 Wis. 659, 58 NW 7438, 54 NW 


B. C.—Hinrich v. Canadian Pac. R. 
Coleler BiG wa sy Ye DomLR 367. 


[a] Reason for rule.—‘“One who 
can see and Jearn of the danger if 
he looks, is held to have knowledge of 
the danger even if he ‘does not look.” 
Gaffney v. Atchison, ete., R. Co., 107 
Kan. 486, 488, 192 P 736, 


[§§ 2216-2217 


voluntarily stands upon or walks across or along a 
railroad track without looking and listening at a 
point where his view or hearing is unobstructed and 
where he could see or hear an approaching train in 
time to avoid being injured, he is guilty of contribu- 
tory negligence, in some cases as a matter of law,®° 


{[b] Illustrations.—(1) One is: 
guilty of contributory negligence 
where he starts across a railroad 
track so near an approaching train, 
which he could have seen, that he is. 
struck before he gets across (Louis- 
ville, etc., R. Co. v. Mitchell, 134 Ala. 
261, 32 Ss 735; Teakle v. San Pedro, 
ete Re Coy 32 Utah 276, 90 P 402, 16 
LRANS 486), (2) or where he looks 
in one direction only and while so 
doing is struck by a train coming in 
the other direction, which he could 
have seen if he had looked in that di- 
rection (Pittsburgh, etec., R. Co. v. Sei- 
Tees. 162 Ind. 234, 67 NE 680, 70 NE 


S.—Northern Pac. R. Co. v- 
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Jones, 144 Fed. 47, 75 CCA Sos 


Ga.—Atlantie, ete, R. Co. v. Ful- 
ford, 159 Ga, 812, 127 "SE 274 {answers 
to cert questions conformed to 33 Ga. 
A. 631, 127 SE 812]. 


Ind.—Pittsburgh, etc., R. Co. v. Sei- 
vers, 162 Ind. 234, 67 NE 680, 70 NE 
133; Ohio, etc., R. Co. v. Hill, 117 Ind. 
56, 18 NE 461; Louisville, ete., R. Co- 
v. Cronbach, 12 Ind. A. 666, 41 NE 15. 

Iowa.—Pieczynski v. Chicago, etc., 
R. Co., 202 Iowa 625,°210 NW 758. 

Kan.—Carlson v. Atchison, ete., R. 
Co., 66 Kan. 768, 71 P 587. 


La.—Harrison y. Louisiana, ete., R. 
Con T32nias TEA, “61. 2S, Tee: 


Mass. Bares v. New York, etc., R. 
Co., 195 Mass. 437, 81 NE 187; Tully 
v. Fitchburg a 54h Co., 134 Mass. 499. 


Mich.—Berry v. Harbor Springs R- 
Co., 173 Mich. 181,.138 NW 1038. 


Mo.—Schmitt v. Missouri Pac. R. 
Co., 160 Mo. 43, 60 SW 1043; Powell 
vy. Missouri Pac. RR. Co cis Mo. 80. 


N. H.— Davis v. Boston, ete., R. Co., 
70 N. H. 519, 49 A 108 (nonsuit prop- 
erly entered). 


N. J.—Cranbuck v. Delaware, ete., 
RE Coss! 74 ING Te TASS 65 A 1031. 


N. M.—Candelaria v. Atchison, ete., 
R. Co., 6 N. M. 266, 27 P 497 


N. Y.—Winn v. New Yorke etc., R. 
Co., 65 App. Div. 572, 72 NYS 899. 


N. C.—Strickland v. Atlantic Coast 
Line. RiaCor,V150; Ny C. 145 63 os Hie oole 


Oh.—Cincinnati R. Co. yi Boken- 
kotter, 10,Oh-.Cir Ct, Ns S.5448. 


Pa.—Cubitt v. New York ian Ee 
Co., 278 Pa. 366, 123 A 308. 


Tex. —Sabine, ete., R. Co. v. Dean, 
UG *hexal 78. lie Sw 45. 


35. U..S—Chicago, ete., R. Co. v. 
Baldwin, 164.Fed. 826, 90 CGA 630; 
Garlich vy. Northern Pac. R. Con 131 
Hed. 837,677 COAL 2374 Dunworth v. 
Grand Trunk Western R. Co., 127 Fed. 
807, 62 -CCA 225. 


Ala.—Williams v. Georgia Cent. R. 
Co., 40 S 1438. 

Ark.—Hays v. St. Louis, ete., RICO; 
102 Ark. 160, 143 SW 923 

Cal.—Trousclair  v. Pacific Coast 
Steam-Ship Co., 80 Cal. 521, 22 P 258. 

Colo.—Colorado, ete, R. Co. v- 
Sonne, 34 Colo. 206, 83 Pp 383. 

Ill.— Wilson v. Illinois Cent. R. Co., 
ares ue 603, 71 NE 398 [aff 109 Ill. A. 


Ind.—Dull y. Cleveland, sey FUN COw 
21 Ind. A. 571, 52 NE 101 


Iowa.—Whelton v GH CLC ee 
Co., 189 Iowa 918, 179 NW 140; John- 
son v. Chicago, ete., OO, 91 Iowa 
248, 59 NW 66. 


For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number. 
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§§ 2217-2219] 


and the same is true as to a person who looks and 
listens at such a point, but fails to observe an ap- 


proaching train.®° 


[§ 2218] (8) Attention Attracted by Other Trains 
It is contributory negligence in one to 
allow his attention to become absorbed by other 
trains or ears so that he fails to observe the ap- 
proaching train or ear by which he is injured, and 
which by the exercise of ordinary care might have 
been discovered in time to avoid the injury,®® and 
this is so particularly in the ease of one who is famil- 
iar with the locality and the running of trains.°®® 
But it has been held that it is not negligence as a 
matter of law for a person to permit his attention 
to be diverted from the place where he is walking to 


or Cars.?7 


Ky.—Louisville, etc., R. Co. v. Size- 
more, 221 Ky. 701, 299 SW 573; Hen- 
son v. Hines, 193 Ky. 198, 285 SW 359. 


La.—Tatum v. Rock Island, ete., R. 
Co., 124 La. 921, 50 S 796. 


Md.—Baltimore, oe R. Co. v. State, 
69 Md: 551, 16 A 2 


Mich.—Berry v. ates Springs R. 
Co., 173 Mich. 181, 1838 NW 1038; Spa- 
ven v. Lake Shore, ete., R. Co., 130 
Mich. 579, 90 NW 325. 


Minn.—Rogstad v. St. Paul, ete., R. 
Co., 31 Minn. 208, 17 NW 287; Smith 
v. Minneapolis, ete., R. Co., 26 Minn. 
419, 4 NW 782.. 


Miss.—lIllinois Cent. R. Co. v. Lati- 
ker, 98 Miss. 451, 53 S 955; Illinois 
Cent. R. Co. v. Sumrall, 96 Miss. 860, 
51'S 545. 


Mo.—Tanner v. Missouri 
Co., 161 Mo. 497, 61 SW 826. 


N. Y¥.—Keller v. Erie R. Co., 
Ne Gis to INE OGD. 

N. C.—Davis v. Piedmont, etc., R. 
Co., 187 N. C. 147, 120 SE 827; Strick- 
Jand v. Atlantic Coast Line R. Co., 150 
N.C. 4, 63 SE 161. 


Tex.—Chicago, etc., R. Co. v. La 
Grone, (Civ... A.) 167 SW 7; Gulf, etc., 
R. Co. v. Miller, 30 Tex. Civ. A. 122, 70 
SW 25 [aff 98 "Tex, 270, 88 SW 182i. 


W. Va.—Raines v. Chesapeake, etc., 
an 39 W. Va. 50,19 SE 565, 24 LRA 

[a] To stand on railroad track for 
two or three minutes in front of an 
approaching train which can be seen 
for three fourths of a mile, without 
taking any precautions, whereby one 
is struck by such train, is contribu- 
tory negligence as a matter of law. 
Dull v. Clevelan'd, ete., R. Co., 21 Ind. 
A. 571, 52 NE 1013. 


{[b] Tiustrations.—(1) Where de- 
cedent left a pump station and con- 
tinued walking along a railroad track 
at the ends of the ties, knowing that 
a train was due, and where, if he had 
looked and listened, he must have 
seen-and heard a train approaching 
him from the front by which he was 
struck and killed, he was negligent as 
a matter of law. Strickland v. At- 
lantic Coast Line R. Co., 150 N.C. 4, 
63 SE 161. (2) One stepping on a 
track in front of a car after walking 
alongside of the tracks when there 


Paice sky. 


183 
N. 


was plenty of room in the street to] 


. walk is guilty of contributory negli- 
gence as a matter of law. Berry v. 
Harbor Springs R. Co., 173 Mich. 181, 
138 NW 1038. (3) Where decedent, 
walking along a switch track, heard 
the whistle of a train approaching 
from the rear, and, acting under the 
mistaken belief that the train was 
approaching on the switch track, and 
without looking around, crossed to the 
main track, on which the train was in 
fact traveling, she was guilty of con- 
tributory negligence as a matter of 
law. Henson v. Hines, 193 Ky. 198, 
235 SW 359. 


{[c] icensee (1) with good hear- 
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an approaching train by reason of which his foot 
is caught in the rails and crushed by such train.*° 


[§ 2219] (4) Stepping on Track behind Passing 


ing, who pays no attention to a train 
coming behind him at night, although 
the two locomotives pulling the train 
are making an unusual amount of 
noise, and who continues to walk on 
the track and is struck, is guilty of 
contributory negligence as a matter 
of law, so as to bar recovery for neg- 
ligent failure to sound the warning 
signals. Whelton v. Chicago, ete., R. 
Co., 189 Iowa 918, 179 NW 140 G2): 
A person walking along railroad track 
with head down and without looking 
is guilty of contributory negligence 
as a matter of law. Louisville, etc., 
toee?: Sizemore, 221 Ky. 701, 299 
573. 


36. U. S—St. Louis Southwestern 
Ae ee v. Purcell, 135 Fed. 499, 68 CCA 


Itll.—Michigan Cent. R. Co. v. Cuda- 


hy; 219) Ts A. 828° ‘Chicago; etc, RR. 
Co. v. De Freitas, 109 Ill. A. 104. 
Ind.—Terre Haute, ete., R. Co. v. 


Graham, 46 Ind. 239. 


Iowa.—Whelton v. Chicago, ete., R. 
Co., 189 Towa 918, 179 NW 140. 


La.—Jones v. Sibley, ete., R. Co., 
121, Tia. *3.9,;-46.°S, 61: 


Md.—Reidel v. Philadelphia, ete., 
re niga 87 Md. 153, 39 A 507, 67 AmMSR 


Minn.—Rogstad vy. St. Paul, etce., R. 
Co., 31 Minn. 208, 17 NW 287. 


N. C.—Bessent v. Southern R. Co., 
132 N. C. 934, 44 SE 648. 


Tenn.—Nashville, ete., R. Co. 
Overeast, 8 Tenn, Civ. A. 235. 


Tex.—Gulf, etc., R. Co. v. Miller, 30 
Tex. Civ. A. 122,70 SW 25 [aff 98 Tex. 
270, 88 SW 182]. 


“Tf a person looks, he is supposed 
to look for the purpose of seeing}; 
and if the object is in plain sight and 
he apparently looks, but does not see 
it, it is manifest he does not do what 
he appears to do. The law will not 
tolerate the absurdity of allowing a 
person to testify that he looked, but 
did not see the train, when the view 
was unobstructed, and where, if he 
had properly exercised his sight, he 
must have seen it.” Chicago, etc., R. 
Co. v. De Freitas, 109 Ill. A. 104, 106 
[quot Michigan Cent. R. Co. v. Cuda- 
hy, 119 Ill. A. 328, 331]. 


37. At crossings see supra § 1898. 


38. U. S.—Packer v. Chicago, etc., 
R. Co., 282 Fed. 864. 


‘Alai—BEnsley’ R. Co. Vv: Chaweng) 
Hs Ala. 24, 9 g 458, 100 Ala. 493,145 
04. 


Vv. 


Ky.—Jacobs v. Ohio, etc., R. Co., 45 
SW 509, 20 KyL 189; fllinois Cent. 5 
Comwm™. Dick, 91 Ky. 434, 15 SW 665, 
12 KyL 772. 

Mich.—Farmer v. Michigan Cent. R. 
Co., 99 Mich. 131, 58 NW 45; Michi- 
gan Cent. R. Co. v. Campau, '35 Mich. 
468. 

46 


Minn.—Johnson v. Truesdale, 


Minn. 345, 48 NW 1136. 


Trains or Cars,+! 
hind a passing train, engine, or ear, without looking 

in both directions, by reason of which the person so 

doing is injured by a following train or ear,*? or by 

the passing train or car immediately backing,** is 

contributory negligence, since the fact that a train . 
has passed is no such assurance of safety as author- 

izes a traveler in attempting to cross or walk along 

tracks without looking and listening,** although the 

contrary has been held under circumstances not sug- 

gesting danger to such a person in crossing a track 

on a public street.*® 


“pau, 


To step on a railroad track be- 


Mo.—Eppstein v. Missouri Pac. R. 
Co., 197 Mo. 720, 94 SW 967; Maxey 
Vv... Missourl Pac. R:' Co.,..t13 20. san 
20 SW 654. 


Tex.—Wilson v. Ft. Worth, etc., R. 
Co., (Civ. A.) 26 SW 753. 


Va.—Norfolk, etc., R. Co. v. Wilson, 
90 Va. 263, 18 'SE 35. 


But see Seaboard Air Line R. Co. 
Parriett, 33 Ga. A. 576, 127 SE 815 
(holding that pedestrian, who, while 
walking between tracks along path 
used by public, was struck by passen- 
ger train, approaching from rear, 
which she failed to hear or see be- 
cause engrossed in watching and 
keeping safe distance from another 
train was not contributorily negli- 
gent). 

[a] To step from one track to 
avoid passing train to another upon 
which an engine is approaching, with- 
out looking or listening, whereby an 
injury results, is contributory negli- 
gence. Michigan Cent. R. Co. v. Cam- 
35 Mich. 468. 


39. Packer v. Chicago, etc., R. Co., 
282 Fed. 864; Austin v. Chicago, etc., 
R. Go. 91. 1]1.;35) Farmer vo Michi- 
gan Cent. R. Co., 99 Mich. 131, 58 NW 
45; Delaney v. Milwaukee, ete. R. 
CO. os) Vis. EG. 

40. Goodrich v. Burlington, ete., R. 
Co., 103 Iowa 412, 72 NW 653. 


41. At crossings see supra § 1900. 


42. Martin v. Georgia R., etc., Co., 
95 Ga. 361, 22 SE 626 (nonsuit grant- 
ed); Louisville, ete., R. Co. v. Schmet- 
zer, 94 Ky. 424, 22° Sw 603, 15 KyL 
194; Donaldson v. Milwaukee, ete., R. 
Co., 21 Minn. 293; Long v. Pacific R., 
ete., Co., 74 Or. 502, 144 P 462, 145 P 
1068, LRAI915F 1151. 5 


[a] Thus a person who crossed a 
railroad track after a freight train 
had passed, and walked for some dis- 
tance parallel with the track, and then 
without looking back stepped on the 
track in front of a work train, which 
he could have seen had he looked, is 
guilty of contributory negligence. 
Long iv. Pacific Rs ete; Coste Or, 
re 144 P 462, 145 P 1068, LRA1915F 


. 


43. Illinois Cent. R. Co. v. Lee, 71 
Miss. 895, 16 S 349. 
44, hone ve Pacifice Ra Con Vee Or: 


ee 144 P 462, 145 P 1068, LRA1915F 


[a] Failure to look behind is not 
excused by the fact that an engine 
had already passed. Martin v. Geor- 
gia R., etc., Co., 95 Ga. 361, 22 SE 626. 


45. Southern R. Co. v. Caplinger, 151 
Ky. 749, 152 SW 947, 49 LRANS 660. 

[a] For example, a _ pedestrian 
killed by a car following an engine 
after a flying switch had been made 
is not guilty of contributory negli- 
gence in turning in immediately be- 
hind the engine, the noise of which 
drowned the noise of the car. South- 
ern R. Co. v. Caplinger, 151 Ky. 749, 
152 SW 947, 49 LRANS 660. 
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[§ 2220] (5) Obstructions to View or Hearing.*® 
Where’ the view or hearing of a person going on or 
near a railroad track is obstructed, he is under a duty 
to use greater care and prudence in looking or listen- 
ing for approaching trains or cars than when such 
view or hearing is not obstructed.** 
when the use of one of his senses is interfered with 
by some obstruction, it becomes imperative for him 
to use greater caution in the use of his other senses, 
and in selecting a point from which to look he should 
select such a place as will enable him to see along the 
tracks in both directions,*® if it can be done safely,°° 
and keep off the track until he can see whether there 
Any failure in re- 
spect of the foregoing constitutes contributory neg- 
Yet, when he looks and listens, and by 
reason of an obstruction to his view or hearing he 


is danger in going upon it.°? 


ligenee.®? 


46. Obstructions to view or hear- 
ing at crossings see supra § 1880. 
ee See infra this section notes 48— 

48. U. S.—Northern Pac. R. Co. v. 
Jones, 144 Fed. 47, 75 CCA 205; Gar- 
lich v. Northern Pac. R. Co., 131 Fed. 
837, 67 CCA 237; Missouri Pac. R. Co. 
Vv. Moseley, 57 Fed. 921, 6 CCA 641. 

Ga.—Atlantiec Coast Line R. Co. v. 
Fulford, 159 Ga. 812, 127 SE 274 [an- 
swers to cert questions conformed to 
38) Gas Ac 631, 127 SEH: 8i21: 

Ky.—Taylor v. Kentucky, ete, R. 
Co., 229 Ky. 129, 16 SW (2d) 785. 

N. J.—Santinello v. Central R. Co., 
7 N. J. Mise. 382, 145 A 623. 

N. C.—Ward v. Atlantic Coast Line 
Ron Cos. lei IN. C6. (148, 83) SH, 326, 
LRA1918E 451. 

Pa.—Wery v. Buffalo, ete., R. Co., 
268 Pa. 381, 112 A 117. 


.  Tex.—Sabine, ete., R. Co. 
76 Tex. 73, 13 SW 45. 


Wis.—Schmolze_ v. 
R.. Co., 83° Wis. 659, 53 
NW 106. 

[a] When noise prevents hearing, 
the use of the sense or sight pegomes 
more imperative. Missouri Pac. 
Co. v. Moseley, 57 Fed. 921, 6 Oca. 
64) Taylor» ve Kentucky,...etc. ok. 
Co., 229 Ky. 129, 16 SW (2d) "185: 


v. Dean, 


Chicago, etc., 
NW 743, 54 


Wery v. Buffalo, etc., R. Co., 268 Pa. 
oS a2) Ay LT: Sabine, etc., 72 CO: 
v. Dean, 76 Tex. 73, 13 SW 45. 


{b] Excuses.—(1) That the wind 
is blowing in his face and that: the 
noise of a waterfall deadens the sound 
of an approaching train only renders 
the use of his senses the more im- 
perative and does not excuse his fail- 
ure to look and listen. Northern Pac. 
R. Co. v. Jones, 144 Fed. 47, 75 CCA 
205. (2) A licensee upon railroad 
tracks cannot excuse his failure to 
look for a train which ran him down, 
on the theory that another engine 
nearby was exhausting steam and 
making a disturbance. Ward v. At- 
lantic,. Coast Line R. Cog. 167. N.C. 
148, 83 SE 326, LRA1918H 451. 

49. Owens v. Pennsylvania R. Co., 
41 Fed. 187. 

{a] That cars are left in such po- 
sition as to obstruct view in one di- 
rection does not excuse one about to 
cross from looking in that direction. 
Owens v. Pennsylvania R. Co., 41 Fed. 
187. 


Wecessity of looking in both direc- 
tions see supra § 2216 note 17. 

50. Owens v.. Pennsylvania R. Co., 
41 Fed. 187. 

51. ‘Chicago, ete., ®. Co.—v.. Kro- 
loff, 217 Fed. 525, 133 CCA 377; Kel- 
ler v. Erie R. Co., US SeNeeye 67, KD 
NE 965. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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g 48 


fa] Thus, where his view is ob- 
structed by steam and smoke, it is 
his duty to stop until the steam and 
smoke have disappeared and rendered 
approaching trains visible. Keller 
ue Erie R. Co., 183 N. Yi. 67, 75, NX 
bY 


52. Ga.—Atlantic Coast Line R. 
Co. v. Fulford, 159 Ga. 812, 127 SE 
274 [answers to cert questions con- 
formed to 33 Ga, A. 631, 127 SH 812]. 


Minn.—Raiolo v. Northern Pac. R. 
Co., 108 Minn. 431, 122 NW 489. 


N. C.—Beach v. Southern R. Co., 
148 N. C. 153, 61 SE 664, 148 N. C. 
169, 61 SE 669. 


Pa.—Wery v. Buffalo, ete., R. Co., 
268 Pa, s8l, 12 AIT. 


Va.—Roaring Fork R. Co. v. Led- 
ford, 126 Va. 97, 101 SE 141. 


[a] Thus (1) one walking along 
track near sawmill making so much 
noise that person on track would not 
be likely to hear bell of approaching 
engine, who was looking toward the 
side and backward, instead of to the 
front, where engine was approach- 
ing, is grossly negligent. , Roaring 
Fork R. Co. v. Ledford, 126 Va. 97, 
101 SE 141. (2) A pedestrian who 
walked ahead of a passenger train 
without looking backward, although 
a noisy freight train was passing him 
on another track in the opposite di- 
rection, and although persons walk- 
ing toward him waved their hands 
and shouted at ‘him, is guilty of con- 


tributory negligence. Wery v. Buf- 
£alo; ete., RR Co.;.268 Pa, 381, 1254 
117. (3) Where an adult trespasser 


on tracks, possessed of normal facul- 
ties, although prevented by noises 
from hearing train approaching from 
rear, could have ascertained that the 
train was approaching by merely 
turning his head, failure to exercise 
such care was gross neglect. Atlan- 
tic Coast Line R. Co. v. Fulford, 159 
Ga. 812, 127 SE 274 [answers to cert 
questions conformed to 33 Ga. A. 631, 
127 SH 812). (4) Plaintiff's intestate, 
attempting to cross defendant’s track 
at a place which appeared on the plat 
as a street, but which had never 
been used as such, when he reached 
the end of a retaining wall which 
obstructed the view, who, if he had 
looked, could have seen defendant’s 
engine before he walked on the tracks 
in front of it and was killed, is 
guilty of contributory negligence as 


a matter of law. Raiolo v. North- 
ern Pac. WR. Co, 108° Minn, 432, 122 
NW 489. 

53. Chicago, ete. R. Co. vy. Ryan, 


COP Tae 1, 


54. Richards v. Chicago, ete., R. 
Co., 81 Iowa 426, 47 NW 68; Carlson 
v. Atchison, etc., R. Co., 66 Kan. 768, 


71 P 587; Kilbride v. New York Cent., 


[§§ 2220-2221 


fails to see or hear the train in time to avoid being 
injured by it, contributory negligence cannot be at- 
tributed to him,®* unless such obstruction is volun- 
tarily caused by himself.°# 


[§ 2221] C. Reliance upon Precautions of Rail- 
road Company.°® 
road tracks is not bound to anticipate negligence on 
the part of the railroad company;°° rather it is a 
fact to be considered, in determining whether a per- 
son injured was himself in the exercise of ordinary 
care, that those going rightfully upon or along a rail- 
road track have a right to rely upon the. presump- 
tion that the railroad company will operate its trains 
with the rightful and proper precautions,°’ particu- 
larly where the railroad runs on public streets or 
through thickly populated districts,°* or at places 
where the railroad should anticipate the presence of 


A person in going on or near rail- 


ete, BR, Coy 17-Appt Divi A 745 NES 
302 (holding that a person is guilty 
of contributory negligence where he 
walks in daylight on the side of a 
high wagon which obstructs his view 
of the railroad tracks and steps from 
behind the wagon on the track imme- 
diately in front of the engine which 
strikes him). 


signe At crossing’s see supra §§ 1905— 


By persons working’ on or about 
tracks see infra § 2230 note 58. 


56. Curran v. Chicago, etc., R. Co., 
213 il. AY 7 frev on- ‘other ‘grounds 
289 Ill. 111, 124 NE 330]; Louisville, 
ete.; ER: Coleg Miller, 134 Ky. 716, 
121 SW 648, 135 AmSR 433; Hastings 
v. South Shore R. Co., 272 Pa. 212, 


116 A 155; Hiatt v. Northern Pac. 
R. Co., 138 Wash. 558, 244 P 994. 
[a] Projections from  cars.—A 


person standing two feet from a moy- 
ing train is not bound to anticipate 
that an iron bar would be permitted 
to protrude such distances from the 


cay Currans ys (Re (Coy) 23) ls ARIE 
[rev._ on other grounds 289 Ill. 111, 
124 NE 380]. 

[b] Movement of cars without 


warning.—Hiatt v. Northern Pac. R. 
Co., 138 Wash. 558, 244 P 994. 


Duty to give warning see supra 
§ 2156. 

Care required of railroad see supra 
§§ 2123-2164. 


57. Ill—Purinton v. 


Belt) RacCo., 
204 Ill. A. 382 


Ind. pa RE ad v. Speer, 195 Ind. 
199, 144 NE 241. 
Iowa.—Wolfe v. Chicago Great 


Western KR. Co., 
NW 901. 


Mass.—Goodfellow yv. Boston, ete., 
R. Co., 106 Mass. 461. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 138 P 1185. 


But see Palmer v. St. Louis, ete., 
R. Co., 142 Mo. A. 440; 127 Sw 96 
(er iticizing instruction in accordance 
with rule). 


166 Iowa 506, 147 


CUCubte 


Passengers see Carriers § 1492 
note 6. 
58. Ill—Henry v. Cleveland, etc., 


R. Co., 2386 Ill. 219, 86 SH 231. 


Ky.—Southern, ete. R, Co. -v. Cap= 
linger, 151 Ky. 749, 152 SW 947, 19 
LRANS 660. 


La.—Kraemer v. Louisville, 
Ry Co.; 144 La. 57:80  SU1L98; 


Mo.—Lueders v. St. Louis, ete, R. 
Co., 253 Mo. 9%, 161 Siw 11159: 


Utah.—Cromeenes yv. San _ Pedro, 
ete., R...Co.,. 37 Utah 475, 109. P 10, 
AnnCas1912C 307. 


ets, 


page and note number, 


Cee we 


§ 2221] 


persons,®°® as that it will give the usual or statutory 
signals or warnings,°°® and will not run its trains or 
ears at an excessive or unlawful rate of speed;*! 
and generally comply with all rules and regulations 
prescribed for his protection;®? but this rule does 
not mean that such person may rely entirely upon a 
proper performance on the part of the railroad com- 
pany of its duties, and omit the exercise of all ordi- 
nary care on his own part,°® and no inference of due 
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tion of peril.®® 


care on the part of such, person can be drawn from 


59. Norris v. Atlantic Coast Line 
Ree. wtos Ne ©, 805, 6% oe LOL. 20 
LRANS 1069; Ft. Worth, etc., R. Co. 
v. Wsongino; 64. Tex; Civ. (A. 8, 118 
SW 198 [aff 103 Tex. 250, 126 SW 8]. 

Duty of railroad to anticipate pres- 
ence of persons: 


Licensees see § 2124. 
Trespassers see §§ 2126, 2127. 


60. Colo.—Kansas Pac. R. Co. v. 
Ward, 4 Colo. 30. 

Ill.—Henry v. Cleveland, etc. R. 
Co., 236 Til. 219, 86 NE 231; Iili- 


nois Terminal R. Co. v. Mitchell, 214 
RS 451, 78" NE 449: Toledo; ete: RB: 
Co. v. Hammett, 115 Dl. A. 268 [rev 
on other grounds 220 Ill. 9, 77 NE 
72. > Ann€as 73): Chicago, ete) BR. 
Co. v. Murowski, 78 Ill. A. 661 [aff 
179 TL. 77, 53 NE 5672]. 


Ky.—Louisville, ete., R. Co. v. 
Nary, 128 Ky. 408, 108 SW 898, 32 
KyL 1266, 129 AmSR 308, 17 LRANS 
224: Davis v. Louisville, ete., R. Co., 
97 SW 1122, 30 KyL 172: 99 SW 930, 
30 KyL 946. 


Mass.—Sonier v. Boston, etc., R. 
Co., 141 Mass. 10, 6 NE 84; Good- 
fellow v. Boston, etewy RR. Co., 106 
Mass. 461 

Mich. <Mewillid ma Vv. Detroit 
Cent. Mills Co., 31 Mich. 274. 

Minn.—Mark vy. St. Paul, etc., R. 
Cos, 32: Minn. 208, 20 NW -131; Car- 
roll_v. Minnesota Valley R. Co., 14 
Minn. 57. 

Nev.—Solen v. Virginia, etc. R. 
Co., 13 Nev. 106. 

N. C.—Norris v. Atlantic Coast 
mine RCo. 152 SN. 1G. 1605, 6% SE 
1017, 27 LRANS 1069; Stanley v. 
Durhamweete:;,, Rs Coy 120) NEC. 514, 
27 SE 27. 

Tex.—Houston, etc., COM eV. 
O’Donnell, (Civ. A.) 90 gw 886 [rev 


on other grounds 99 Tex. 636, 92 SW 


409]; International,. etc., Re) nCoy kr: 
Woodward, 26 Tex. Civ. A. 389, 63 
SW 1051. : 

{a] Thus (1) the mere fact that 


one having 
track relied 


the right to cross the 
on such signals and did 
not look to see if a train was ap- 
proaching is not conclusive of a want 
of due care on his part. Sonier v. 
Boston, ete, Ri Co. 141 Mass. 10, 6 
NE 84. (2) A person walking at 
night on a railroad track along which 
the public was accustomed to walk 
is not required to be on the lookout 
for trains without lights and show- 
ing no signals. Stanley v. Durham, 
Cte be Go, 120 N.C 514, 27 (SHA. 


{b] Person rightfully on track in 
public street (1) has a right to pre- 
sume and act on the belief that the 
railroad company will not move its 
locomotives or cars thereon without 
giving the usual or statutory sig- 
nals (Illinois Terminal R. Co. v. 
Mitchell, 214 Il. 151, 73 NE 449; 
Toledo, ete., R. Co, v. Hammett, 115 
Til. A. 268 [rev on other grounds 220 
Toe ay NE ee Chicago, -evC., kts 
Co. v. Murowski, 78 Ill. A. 661 Taft 
DOA 7, 25:3 NE 572];. McWilliams 
v. Detroit Cent. Mills Co., 31 Mich. 
274; Solen v.. Virginia, etc., R. Co., 13 
Ney. 106); (2) and where he is in- 
jured by the sudden backing of a 
standing train without warning, there 


would need to be very positive proof 
of negligence on his part to defeat 
his right of recovery (McWilliams 
v. Detroit Cent. Mills Co., supra). 

[ec] Persons crossing track where 
they ‘have a right to cross, and where 
their presence should be anticipated, 
may rely on the fact that some look- 
out will be kept or warning given of 
the approach of trains, and in the 
absence of a warning signal it is not 
conclusive evidence of negligence to 
go upon the track, although by look- 
ing or listening an approaching train 
might have been~ seen or heard. 
Davis v. Louisville, ete., R. Co., 97 
SW_1122,°30 KyL 172, 99 SW 930, 30 
KyL 946. 


[d] Person on footpath near 
where pedestrians are accustomed to 
trespass on a railroad track in a city 
has a right to presume that a train 
will not be backed along the track 
without warning, especially when a 
fair or other cause of unusual con- 
gregating is in progress in the vicin- 
itys Kansas bach Ra Co. ly. “Wands <4 
Colo. 30. 


Duty to give warning see supra §§ 
2139, 2140. 

61,7, illinois Terminal Ry ECO. ve 
Mitchell, 214 Ill. 151, 73 NE. 449; 
Ehrlich v. Chicago Great Western R. 
Co., 160 Ill. A. 379; Lake HErie, etc., 
Ri Co.) va erattord., 15. Inds Al. 6p: 
43 NE 882, 44 NE 551; Wolfe v. 
Chicago Great Western R. Co., 166 
Iowa 506, 147 NW 901; Lueders v. 
St Wwouisivetes Rh. Cox, woo PMO WO 
161 SW 1159; Kellny v. Missouri 
Pac. RR Co, 101 (Mo-./67, 13° Sw, 806; 
8 LRA 7838. 


[a] Person traveling on railroad 
track in public street has a right to 
assume in the absence of any indica- 
tion to the contrary that the railroad 
company will obey an ordinance lim- 
iting the speed af trains in the city. 
Illinois Terminal R. Co. v. Mitchell, 
214 Ill. 151, 73 NE 449; Lake Hrie, 
ete., R. Co. v. Brafford, -(Ind. A.) 438 
NE 882; Kellny v. Missouri Pac. R. 
ee 101 Mo. 67, 13 SW 806, 8 LRA 
83. 


Care of railroad as to speed see 
supra §§ 2152-2154. 


62. Harmon y. Speer, 195 Ind. 199, 
144 NE 241; Lueders vy. St.. Louis, 
ete. Ri Co. 7253 Mo..97, M6lS Wwe 159% 
Chesapeake, etc., R. Co. v. Rodgers, 
100 Va. 324, 41 SE 732. 


[a] Signals for benefit of em- 
ployees.—A person’ walking over a 
railroad bridge cannot rely on signals 
which are for the use of the em- 
ployees of the company in running 
its train and not for the pen of 
the public. Chesapeake, ete.. Co 
v. Rodgers, 100 Va. 324, 41 SE Tee. 


63. U. S.—Garlich v. Northern 
Pac. R. Co., 1381 Fed. 837, 67 CCA 237. 

Ind.—Harmon v. Speer, (A.) 127 
NE 154 [aff 195 Ind. 199, 144 NB 
241]. 

La.—Wells v. Morgan’s Louisiana, 
ete. etc, 1Co., 147 lias 68). 848 
493. 


Mo.—Laughlin v. St. Louis, etc., R. 
Co., 144 Mo. A. 185, 129 SW 1006. 

N. J.—Santinello v. Central R. Co., 
7 N. J. Misc. 382, 145 A 628. 


[52 C.J.) 669 


the mere fact of negligence on the part of the com- 
pany,°* unless the company, by its conduct, has mis- 
led him and thereby in effect induced him into a posi- 
Negligence of the railroad does not 
relieve the traveler from exercising due care;** ac- 
cordingly if such a person fails to exercise ordinary 
care for his own safety he is not excused by the fact 
that the railroad company failed to give the proper or 
statutory signals,°’? failed to keep a proper look- 


N. Y.—Wheeler v. Sundstrom, etc., 
Co., 148 App. Div. 499, 128 NYS 355; 
Larson vac. s, Mortgage, etc., Co., 
104 App. Div. 76, 93 NYS 610. 


Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 138 P 1185; Cro- 
meenes v. San Pedro, etc., R. Co., 37 
bees 475, 109 P 10, AnnCas1912C 


[a] Stopping at particular place. 
—Even though trains when flagged 
habitually stopped before reaching 
cattle guards, one who assisted in 
flagging a train must be deemed 
guilty of contributory negligence 
where he proceeded down the tracks, 
and, knowing that the train was ap- 
proaching, stayed on the tracks and 
was struck beyond the cattle guard, 
for no one has a right to assume that 
a train subject to flag will stop at any 
particular place. Wells v. Morgan’s 
Louisiana, ete., R., ete., Co., 147 La. 
58, 84 S 493. 


64, Pittsburzh)._ ete:,—- Be Cor eye 
Bennett, 9:Ind. A. 92, 35 NE 1033. 
65. Pittsburgh, ete, EK. Ce. 


Bennett, supra. 


66. U. S.—Robbins v. Pennsylva- 
nia Co., 245 Fed. 435, 157 CCAMS97. 
Ark.—St. Louis, ete, R. Co. v. 


Tucka, 95 Ark, 190, 129 SW 541. 


Cal.—Wing v. Western Pac. R. Co., 
4f%-Cal. A, 251, 182) P 969) 


Ind.—Pittsburgh, etce., R. Ve 
Bennett, 9 Ind. A. 92, 35 NE £033. 


N. Y.—Castle v. Director-Gen. of 
Railroads, 232 N. Y. 430, 134 NE 334. 


N. C.—McNeill.v. Atlantie Coast 
Line R. Co., 167 N. C. 390, 83 SE 704; 
Allen v. North Carolina R. Co., 149 
N. C. 258, 62 SE 1079; Heavener v. 
North Carolina R. Co., 141 N. C. 245, 
BT SSO} Ejalisis 


Pa.—Cubitt v. New York Cent. R. 
Co., 278 Pa. 366, 123° A308) 


mang Galveston: eters rts 
Eada elo Mex. CivavAn 645, 48 sw. 540, 


[a] Where pedestrian walking 
along track laid in public street sees, 
or can, if he looks, see an approach- 
ing train in time to avoid it, the fact 
that the company fails to give the 
statutory signals and runs a train at 
an unlawful rate of speed does not 
excuse him from exercising proper 
care to avoid injury. Pittsburgh, 
ete. (R. Co. v. Bennett, “9 Ind. Ay oz 
35 NE 10383; Galveston, ete, Ri, Co- 
ae hee 19 Tex. Civ. A. 645, 48 SW 


[b] Continuing negligence, or 
negligence beginning before and con- 
tinuing to the time of the accident, 
does not absolve plaintiff, suing for 
death occurring on a railway track, 
from exercising ordinary care. Mc- 
Neill v. Atlantic Coast Line R. Co., 
IGT Ne (Cy 13'90;, 88 eS Hi T04. 


67. Byrnes v. New York, etc., R.. 
Co., 195 Mass. 487, 81 NE 187; Harty 
v. New Jersey Cent. R. Co., 42 N.. 


Y. 468 (holding that it is gross neg- 
ligence for a person to step upon a 
railroad track in front of an ap- 
proaching train without using the 
precaution of looking, even though no 
signal was given as required by law). 

[a] Failure to ring bell or sound 
whistle, in approaching a bridge used 


670") [52: 0.54 


out,®® or that the train was running at an excessive or 
The fact that the person 
injured knew that the railroad company habitually 
violated the law in the running of its trains will not 
make him guilty of contributory negligence in not 
assuming that the train by which he was injured 


unlawful rate of speed.*® 


sto he so. run.?? 


2222] d. Children and Others under Disabili- 
Pais Children’?—(a) In General. In accord- 
ance with the rules governing contributory negli- 


by the public, does not relieve a 
pedestrian from necessity of taking 
ordinary precautions for his own 
safety. Robbins v. Pennsylvania Co., 
245 Fed. 435, 157 CCA 597. 

68. St. Louis, ete., R. Co. 
95. Ark.-190,; 129 Sw 541; 
New York, etc., R.. Co., 
437, 81 NE 187. 


69. Garlich v. 


v. Tucka, 
Byrnes v. 
195 Mass. 


Northern Pac. R. 
Co) 131) Hed 837).67,.CCA- 287; Je- 
linski v. Belt R. Co., 86 Ill. A. 535; 
Pittsburgh, etc., R. Co. v. Bennett, 5 
Inds A. 92, 135 ‘NE HOS Se Galveston, 
Ces HR: Co. v. Haas, 19 "Tex. Civ. A. 
645, 48 SW 5/40. 


fal That train is being run at 
greater rate of speed than allowed by 
ordinance does not relieve persons 
crossing or walking along the tracks 
from the exercise of ordinary care. 
Garlich v. Northern Pac. R. Co., 131 
Fed. -837, 67 CCA 237 (holding that 
while such violation may be evidence 
of the company’s negligence, it does 
not affect the right of the company 
to set up the defense of contributory 
negligence in an action for the in- 
jury); Jelinski v. Belt R. Co., 86 Ill. 
AS53 8: 


70. Hasie v. Alabama, etc., R. Co., 
78 Miss. 413, 28 S 941, 84 AmSR 632. 


71. Accidents at crossings see su- 
pra §§ 1919-1925. 


72. Cross references: 
At stations see infra § 2228. 
Contributory negligence of: 
Children dependent on age and ‘ca- 
pacity in general see Negligence 
88 552-554. 
Parent or custodian imputable to 
child see Negligence §§ 576, 577. 
Parents preventing recovery for in- 
juries to child see Parent and 
Child § 118. 
On trains see infra § 2233. 


73. See Negligence § 552 et seq. 

74. See infra § 2223. 

75. Ark:—St: Louis, etc.,i R! Co 
v. Sparks, 81 Ark. 187, 99 SW 73. 

D. C.—Baltimore, etc., R. Co. v. 
Cumberland, 12 App. 598. [aff 176 U. 
S. 232, 20 SCt 380, 44 L. ed. 447]. 


Ill.—Chicago, ete., R. Co. v. Mur- 


Pay vale LI. 601. 
Kan,—-Atchison, ete. RR. Co. v. 
Todd, 54 Kan. 551, 38 P 804. 
La.—Pitre v. Texas, ete., R. Co., 
6 La. A. (Orleans) 364. 
Mo.—Mann v. Missouri, ete, R. 
Co., 123 Mo. A. 486, 100 SW 566. 
Nebr.—Omaha, etc., R. Co. -v. Mor- 
gan, 40 Nebr. 604, 59 NW 81. 


N. Y.—Casey v. New York Cent., 


ete.. R. Co., 6 AbbNC 104 [aff 78 N. 
518]: 

5 tee Ont Vee DO l= 
ConpsG Vex Civ. CAT NE Ty Sa SW) 23 ¢ 


Kansas’ City, ete, R. Co. v. Starr, 
(Civ. A.) 194 SW 6387; St. Louis, etce., 
R. Co. v. West, (Civ. A.) 174 Sw 287. 

Utah.—Young v. Clark, 16 Utah 
42, 52 P 832. 

Va.— Virginia, ete., R. Co. v. Claw- 
son, 111 Va. 313, 68 SE 10038. 

“The conduct of a boy twelve years 
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_ gence generally,’* provided he is of such age as to be 
capable of exercising care for his own safety,** a 
child going upon or near a railroad track, although 
not required to exercise the same degree of care as 
is a person of mature years,’* nevertheless, is bound 
to exercise such care and precaution as may be rea- 


sonably expected of a child of his age and capacity, 


old should not be measured by the 
standard of care applied to an adult 
because the immaturity of youth ordi- 
narily embraces not only an imper- 


fect knowledge of natural facts and 


laws and of the proper relation be- 
tween cause and effect, but when 
possessed of these elements neces- 
sary to the exercise of reasonable 
care it, still lacks the discretion, 
thoughtfulness and judgment pre- 
sumed to be an attribute of the ordi- 
narily prudent adult and which may 
be said to come only with experience. 
Thoughtlessness, impulsiveness and 
indifference to all but patent and im- 
minent dangers are natural traits of 
childhood and must be taken into ac- 
count when we come to classify the 
conduct of a child.” Mann v. Mis- 


souri, etc., R. Co., 123 Mo. A. 486, 
491, 100 SW 566. 
76. U. Si—Fulton v. Aubrey, 74 


Fed. 350, 20 CCA 436; Cleveland, etc., 
a Co. v. Tartt, 64 Fed. 830, 12 CCA 
bs 


Ark.—St. Louis, ete, R. Co. v. 
Sparks, 81 Ark. 187, 99° SW 73. 


D. C.—Baltimore, *etc., R. Co. v. 
Cumberland, 12 App. 598 Laff 176 
U. S. 232, 20 SCt 380, 44 L. ed. 447]. 


Ida.—Anderson v. Great Northern 
RCo, 415 dak 5135 1994 P2914. 


Ill.—Chicago, ete., R. Co. v. Wil- 
Cox ais 811) 370, 27'NE 899, 21 LRA 
76; Chicago, ete., R. Co. v. Murray, 
71 Ill. 601; Cunningham v. Illinois 
Cent. R. Co., 165-11]. A. 382; Illinois 
Cent. R. Co. v. Jernigan, TOteTiAe 
1 [aff 198 Ill. 297, 65 NE 88]; Smith 
Vv. (Chicago, etc:,.R.'Co., 99° Tl A. 296° 


Iowa.—Masser v. Chicago, etc., R. 
Co., 68 Iowa 602, 27 NW 776. 

Kan. Letchigon, ELC on evar COP we Ve 
Todd, 54 Kan. 5b, 38 P 804. 


Ky.—Willis v. Maysville, ete, R. 
Co., 92 SW 604, 29 KyL 178; East 
Tennessee Coal Co. v. Harshaw, 29 
SW 289, 16 KyL 526; Hucker vy, Ken- 
tucky ‘Cent.. Kz Co; I8rkKy, Op, 1066: 


Mo.—Graney v. St. Louis, ete., R. 
Co.,, 140 Mo. 89, 41 SW 246, 38 LRA 


633, 38 SW 969; Thompson v. Mis- 
souri, ete. AR. Co.3'938) MolRAL “S548.0 167 
SW 693. ; 


Nebr.—Omaha, etc., R. Co. v. Mor- 


gan, 40 Nebr. 604, 59 NW 81 
N. Y.—Casey v. New York Cent., 
oes ei Co., 6 AbbNC 104 [aff 78 N. 
Or.—Cassida v.. Oregon R., ete., 
Coy. V4) Or) “bb1 213. PP VAs: 
Utah.—Young v. Clark, 16 Utah 


42, 50 P 8382. 


Va. la. ete.,) Ri Can. Claws 
son, 111 Va. 3138, 68 SE 1003. 


[a] A schoolgirl, twelve years of 
age, while not presumed to have the 
judgment of an adult on many things, 
must know as well the dangers of 
walking on a railroad track. Smith 
Yui Chicago, ete HRs VCORT 69 9F LY VAs 

96. 

[b] Acts in emergencies.—If a 
child goes upon a railroad trestle 
or bridge, to escape from cattle of 
which ‘he is afraid, it is not contribu- 


under like circumstances,’® and his failure to do so 
is negligence,*7 in some cases as a matter of law.7® 
In such cases the question whether there is contribu- 


Cas- 
14 Or. 


his part. 
6tc.; 1e8:, 


tory’ negligence on 
sida v. Oregon R,, 
551, 13 P 438. 


77. U. S.—Butler v. New York 
Cent., ete., R. Co., 152 Fed. 976, 82 
CECAT330. 


Pita .—Central R. Co. v. Brinson, 70 
a 7. 


Ind.—Cleveland,_ etce., Co 
Adair, 12 Ind. A. 569, 39 NE 672, 46 
NE 822. 


Kan.—Atchison, ete., R. Co. v. Todd, 
54 Kan. 551, 38 P 804. 


La.—Buhler v. Morgan’s Louisiana, 
Bee R., etec., -Co., 129 a. 423, 56 


Md.—MecMahon y. Northern Cent. 
R. Co., 39 Md. 438. 


eat: —Fezler v. Willmar, etce., R. 
Co., 85 Minn. 252, 88 NW 746. 


Miss.—Illinois Cent. R. Co. v. 
Crockett, 78 Miss. 407, 29 S 162. 


Mo.—Schmitt v. peewee etc., R. 
Co., 160 Mo. 43, 60 SW 10 


N. J.—Cranbuck y. eee ere 
R. Co., 74 N. J. L. 478, 65 A ‘1031 


Oh,—Cleveland Terminal, etc., R 
Co. v. Heiman, 16 Qh. Cir. Ct. "487, 
9 Oh.-Cir. Dec. 222; Ficker v. Cleve- 
land, etc., R. Co., 9 OhS&CP 804, 6 
OhNP 36, 7 OhNP 600. 


Pa.—Mitchell v. Philadelphia, etc., 


R. Co., 132 Pa. 226, 19 A 28; Moore v. 
Pennsylvania RS Co., 99 Pa, 3801, 44 
AmR 106. 
Tex.—St. Louis, etce., R. Co. v. 
ey ioe. 36. Tex. Civ. A. 87, 81 SW 
[a]  Illustration.—Where, ‘in 


handling cars in a space given up 
to such use, three cars are placed 
on a track within a few feet of a 
bumper, it is gross negligence for 
a girl of fourteen to pass between 
the end car and the bumper, such ac- 
tion being highly dangerous. Buh- 
ler v.. Morgan’s Louisiana, ee Ra 
ete., Co., 129 La. 423, 56 S 355 


78. See cases infra this Habe 


[a]  Illustrations.—(1) A twelve- 
year-old boy of average intelligence, 
who had been instructed by his par- 
ents as to the danger from railroad 
trains, and who nevertheless walked 
alongside the track so close as to be 
struck by projecting portions of the 
engine or cars, while a freight train 
of sixty cars, the engine of which 
was laboring hard to increase its 
speed and making considerable noise, 
approached him from behind, is con- 
tributorily negligent as a matter of 
law, and cannot recover for his inju- 
ries. Olson v. Payne, 116 Wash. 381, 
199 P 757. (2) A minor, injured by 
train while sitting on tracks under 
circumstances making him a_ tres- 
passer, is guilty of contributory 
negligence.’ Houston,. etc., R. Co. v. 
Lord, (Tex. Civ. A.) 290 SW 816. 


{b] Going to sleep on tracks.—A 
nineteen-year-old boy going to sleep 
on a railroad track is “guilty of con- 
tributory negligence as a matter of 
law. Blankenship v. Galveston, ete., 
R, (Cox 15 “Mex Civ 2An G2s- 5.6 poe olor 
An@ see infra § 2224 note 92. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 vArce 


§§ 2299-9994] 


tory negligence is to be determined from the age and 
intelligence of the child, and his ability to understand 
the dangers of the place where the injury occurred ;7° 
and so, where the child apprehends the dangerous 
character of the locality and recognizes his duty to 
safeguard himself, he is amenable to the doctrine of 
contributory negligence*® in negligently performing 


the duty thus recognized by him.*? 


in some cases that children of a certain age are pre- 
sumptively chargeable with the same standard of 
diligence for their own safety as are’ adults.S2 
one jurisdiction it has been held that a statute making 
it contributory negligence for a person to go upon 
tracks other than at ecrossings’*-§* apples to chil- 
dren regardless of their age, although in another 
jurisdiction in which the statute merely prohibits 


79. D. C.—Baltimore, etc., R. Co. 
v. Cumberland, 12 App. 598 [aff 176 
U. S. 232, 20 SCt 380, 44 L. ed. 447]. 

Ind.—Pittsburgh, ete. R. Co. v. 
Simons, 168 Ind. 333, 79 NE 911 [aff 
(A.) 76 NE 883]; Dull v. Cleveland, 
etc., R. Co:, 21 Ind. A.) 571, 52 NE 
1013; Woutsville; “eta, &BR. “Co: 'v. 
Sears, 11 Ind. A. 654, 38 NE 837. 


Kan.—Atchison, etc, R. Co. 
Todd, 54 Kan. 551, 38 P 804. 


Miss.—Yazoo, etc.. R. Co. v. Smith, 
111 Miss: 471, 71 S 752. 

Mo.—Payne v. Chicago, etce., R. 
Co., (Mo.) 30 SW 148; Lange v. Mis- 
souri Pac. R. Co., 115 Mo. A. 582, 91 
SW 989. 


Tex.—Texas, etc., R. Co. v. Ball, 
(Civ. A.) 73 SW 420 [rev _on other 
grounds 96 Tex. 622, 75 SW 41]. 


Va.—wNorfolk, etc., R. Co. v.. Hen- 
derson, 132 Va. 297, 111 SE 277. 


Wash.—Olson vy. Payne, 116 Wash. 
SSisni 99 Lots 


Wis.—kKollentz v. Chicago, etc., R. 
Co., 170 Wis. 454, 175 NW 929. 


Ont.—Downing v. Grand Trunk R.; 
Co., 49, Ont: L...36 


[a] Although child has _intel- 
ligence, education, and experience 
common to those of his age and knows 
the danger of being on a track, he 
may lack the discretion on account 
of undeveloped judgment to appre- 
ciate the danger of attempting to 
eross a track as an engine is ap- 
proaching, so as to be free from con- 
tributory negligence. Texas, etc., R. 
Co. v. Ball, (Tex. Civ. A.) 73 SW 420 
[rev on other grounds 96 Tex. 622, 
75 SW. 4}. 

80. See infra §§ 2235, 2236. 


81. Cranbuck vy. Delaware, etc., R. 
Co., 74 N. J. L. 473, 476, 65 A 1081. 


“There is a substantial difference 
between the failure of a minor to ap- 
prehend that what he is about to do 
is dangerous and his failure to use 
those faculties which he knows will 
inform him whether what he is about 
to do is safe. The former implies a 
certain maturity of judgment based 
upon experience, whereas the latter 
ealls only for the use of those, physi- 
cal senses that are the earliest to de- 
velop.” Cranbuck v. Deiaware, etc., 
R,. Co:; supra. 

[a] Illustration.—A boy of seven- 
teen, while crossing a switch track, 
was struck by a freight car making 
a fiying drill from a switch fifty 
feet away. He saw the engine before 
it reached the switch and watched it 
until it passed the switch and then 
crossed an intervening track without 
looking or listening, inferring be- 
eause of the presence of the engine 
on the farthest track that it was safe 
for him to pass. A look would have 
revealed the car that struck him. 
The court held that this constituted 


Vv. 
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It has been held 


In 


[§ 


contributory negligence which was 
not excused by the inference he 
drew. Cranbuck y. Delaware, ete., 
Ri: Co. 74, NWS. Gud, 478), 65, As L08de 

Nery aie eee ord of rule see infra § 


82. Bugg v. Knowles, 33 Ga. A. 
710, 127 \SE 813. 


83-84. Erie R. Co. v. Hilt, 247 U. 
S. 97, 38 SCt 435, 62 L. ed. 1008 [rev 
246 Fed. 800, 159 CCA 102] (in con- 
struing Gen. Railroad L. § 55 [3 
Comp. St. (1910) p 4245] the court 
refused to follow a contra interpreta- 
tion of this statute by the circuit 
court of appeals [Erie R. Co. v. Swi- 
derski, S197 (Wed, 21a ti7 CCA it} 
choosing rather to follow Barcolini 
v. Atlantic City, etc, R. (Co: 82) N. 
J. Ee 108, 81 A494) 33" Bareolini., vi 
Altlamtic iCtty = Otek. OO. LSawNe ele 
L. 107, 81 A494. 


85. Ulicke v. Chicago, etc., R. Co., 
152 Wis. 236, 1839 NW 189. 

[a] In view of lack of soundness 
of judgment in a boy fifteen years 
of age, it is not contributory negli- 
gence for him to go upon railroad 
tracks in violation of an ordinance 
and St. (1898) § 1810. Ulicke v. Chi- 
cago, etc., R. Co., 152 Wis. 236, 139 
NW 189. 


86. At crossings see supra § 1919. 


87. See Negligence §§ 552-553; 
and cases infra this section. 

8s. Ala.—Alabama, etc., R. Co. v. 
Snodgrass, 201 Ala. 653, 79 S 125; 
Southern R. Co. v. Forrister,; 158 Ala. 
477, 48 S 69. 

Ida.—Anderson vy. Great Northern 
Reto: Whridawyhlsje9ose 941. 

I1l.—Chicago, etc., R. Co. v. Wilcox, 
138 Ill. 370, 27 NE 899, 21 LRA 76; 
Illinois Cent. R. Co. v. Jernigan, 101 
Til. A. 1 [aff 198 Ill. 297, 65 NE 88]. 

Ind.—Pittsburgh, etc., R. Co. v. 
Simons, 168 Ind: 333, 79 NE 911 [aff 
(A.) 76 NE, 883]. 

Iowa.—Thomas v. Chicago, etc., R. 
Co., 93 Iowa 248, 61 NW 967; Walters 
v. Chicago, etc., R. Co., 41 Iowa 71. 


Ky.—Chesapeake, etc. R. Co. v. 
Price, 179 Ky. 532, 200 SW 927; Cin- 
cinnati, etc., R. Co. v. Sowders, 119 
SW 203. 

Mich.—Keyser v. Chicago, etc. R. 
Co., 56 Mich. 559, 283 NW 311, 56 AmR 
405. 

N. Y.—Prendegast v. New York 
Cent., ete., R. Co., 58 N. Y. 652. 

N. C.—Ashby v. Norfolk Southern 
R. Co., 172 N. C:°98, 89) SH 1059, DRA 
1917F 116; Bottoms v. Seaboard, etc., 
RieiCo. 124 N.C. 699 19 OSE O77 30240 
AmSR 799, 25 LRA 784. 


Pa.—MecMullen v. Pennsylvania R. 
Coue132, Pa, 10%, 19.8 27.19 AmSR 
59d. 


Va.—Norfolk, ete., R. Co. v. Arms- 
by, 27 Gratt. (68 Va.) 455, 
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persons from going upon the tracks a violation of 
such statute by a child was held not to constitute 
contributory negligence.§*® 


[§ 2223] (b) When Child Is Chargeable with Con- 
tributory Negligence.*® 
capable of contributory negligence in going near or 
upon railroad tracks is governed by the rules applica- 
ble to contributory negligence generally.%? - 
ingly a child may be of such tender years as to be 
ineapable of exercising care for his own safety and 
hence is held not chargeable with contributory neeli- 
gence;** but where the child is of such maturity, 
intelligence, capacity, and experience as to appre- 
ciate the dangers of going upon tracks, he is properly 
chargeable with contributory negligence.*® 


2224] (c) Applications of Rules. In accord- 


Whether or not a child is 


Acecord- 


[a] One to two years.—Southern 
R. Co. v. Forrister, 158 Ala. 477, 48 
S 69; Walter v. Chicago, etc., R. Co.,. 
41 Iowa 71;- Chesapeake, etec., R. Co. 
Ve YPrice, 79+ Ky, 582%. 2001,, SW e2Te 
Prendegast v. New York Cent., etc., 
"R. ‘Co.,' 58 N.Y... 652% Bottom v...Sea— 
board, ete., R: Co., 114 N. C. 699, 19 
SE 730,.41 AmSR 799, 25 LRA. 784. 


[b] More than two and less than 
three.—Keyser vy. Chicago, ete, R. 
Co., 56 Mich. 559, 28 NW 311, 56 AmR 
405; Norfolk, ete, R. Co. v. Orms- 
by, 27 Gratt. (68 Va.) 455. 


[c] Three to four years.—Ander- 
son v. Great Northern R. Co., 15 Ida. 
513, 99 P 91; Thomas v. Chicago, 
etc., R. Co., 93 Iowa 248, 61 NW 967. 


(d] More than six and less than 
seven.—Alabama, etc, R. Co. v. 
Snodgrass, 201 Ala. 653, 79 S 125; 
Illinois Cent. R. Co. v. Jernigan, 101 
HS Aci Patil 198) Ll 297; 6h ees sie 

fe] Bight.—Pittsburgh, ete, R. 
Co. v. Simons, 168 Ind. 333, 79 NE 
911 [aff (A.) 76 NE 883]; Ashby v. 
Norfolk Southern R. Co., 172 N. G 
98, 89 SE 1059, LRA1917F 116. 


{f{] Ten—McMullen y. Pennsyl- 
Vania R.atCo., 132) Paso lo aan 
19 AmSR 591 (where recovery is de- 
nied because infant was a trespasser 
and no duty was owed to him by the 
railroad). 


{g] A simple-minded child, six 
years old, unacquainted with rail- 
roads and ignorant of the dangers of 
trains, who enters on a railroad track, 
is not chargeable with contributory | 
negligence. Cincinnati, etc., R. Co. 
v. Sowders, (Ky.) 119 SW 203. 


[h] Appreciation of danger is not 
presumed by a child eight years old. 
Pittsburgh, etc., R. Co. v. Simons, 168 
ey 333, 79 NE 911 [aff (A.) 76 NE 

s9. U. S.—Payne v. Blevins, 
Fed. 310. 


Ind.—Dull v. Cleveland, etc., R. Co., 
Zl Ind. A. 571, 62 NE) 1013: 


Iowa.—Bourrett v. Chicago, etc., R, 
Co., 152 Iowa 579, 132 NW’ 973, 86 
LRANS 957; Bourrett v. Chicago, 
ete,,, R. Co., 121 NW 380% 


La.—Cook v. Louisiana, ete., R. Co., 
130-La. 917, 78 S 767. 


N. J.—Cranbuck v. Delaware, 
R.) Co., 74 N. J. L. 473, 66 A164, 

Va.—Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 313, 68 SE 1003. 

Wis.—Kollentz v. Chicago, etc., R- 
Co., 170 Wis. 454, 175 NW 929. 


fa] IUustration.—An intelligent 
boy, eleven years old, who had kept 
a refreshment stand, had driven a 
horse, had lived near railway tracks, 
and was frequently around them, pos- 
sessed sufficient capacity to appreci- 
ate the danger of crossing a track. 
Virginia-Carolina R. Co. v. Clawson, 
111 Va. 313, 68 SE 1003, 


280. 
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ance with the foregoing,®® it is contributory negli-. 
gence for a child, who is of sufficient age and intelli- 
gence to understand the dangers of his position,®+ to 
sit or he down near or upon railroad tracks and go to 
sleep,”? or to fail to exercise the ordinary care which 
may be expected of one of his age and intelligence 
under the circumstances, in looking and lstening,°* 
or in crossing near approaching trains or cars.°* 

[§ 2225] (2) Persons under Mental or Physical 
The rules applicable 
generally in determining the contributory neghgence 
of physically disabled persons®® govern generally 
their contributory negligence when involved in rail- 
It is the duty of one physically 


Disability®°—(a) In General. 


road accidents.®? 
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deficient, in going upon or near a railroad track, to 


[b] Child sui juris.—A child over 
seven years old and of sufficient intel- 
ligence to know the difference be- 
tween danger and safety is a person 
sui juris so as to be chargeable with 
contributory negligence. Dull yyv. 
Cleveland, ete., R. Co., 21 Ind. A. 571, 
52 NE 1013. 


[c] As matter of law.—A boy thir- 
teen years and three months of age, 
who had lived for several years ad- 
jacent to a railroad track and had 
worked in coal mines, and occasional- 
ly had ridden on the trains, and who 
was shown to be bright and intelli- 
gent, was, as a matter of law, capable 
of appreciating the danger of going 
on a railroad track in front of an ap- 
proaching train. Payne v. Blevins, 
280 Fed. 310. 


90. See supra § 2222. 
91. See supra § 2223. 
92. Raden v. Georgia R. Co., 78 Ga. 


47 (boys seventeen years old); Bugg 
v. Knowles, 33 Ga. A. 710, 127 SE 813; 
Krenzer v. ‘Pittsburg, ete., Rea Co..-tol 
Ind. 587, 43 NE 649, 52 NE 220, 68 
AmSR 252; St. Louis Southwestern 
R. Co. v. Shiflet, 94:1Tex. 131, 58 SW 
945 [rev (Civ. A.) 56 SW 697]. (hold- 
ing that the negligence consists in 
the position he occupies and not in his 
liability to go asleep); Rudd v. Rich- 
mond, etc., R. Co., 80 Va. 546. 


93. U. S.—Cleveland, ete., R. Co. v. 
Tartt, 64 Fed. 830, 12 CCA 625. 


ete. CO., 


130 La. 917, 58 S 767. 


Miss.—Illinois Cen Co 
Crochett, 78 Miss. 407, 59 $ 162. 


Mo.—Schmitt v. Missouri, ete. R. 
Co., 160 Mo. 43, 60 SW 1043; Graney 
Wa ste uous etc. mk. Co., 15¢ Mo: 666, 
57 SW 276, 50 LRA 153; Payne v. Chi- 
cago, etc., R. Co., 30 SW 148. 


N. Y.—Le Duc v. New York Cent., 
ete., R. Co., 92 App. Div. 107, 87 NYS 
364. 


N. C.—Meredith v. Richmond, ete., 
R. Co., 108 N. C. 616, 18 SE 137 (non- 
suit held proper). 

Oh.—Cleveland, etc., R. Co. v. Ga- 
nan, 24 Ohe Cir Ct. 277. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 138 P 1185. 

Va, —Virginia- pCa ON ne Re COW Ve 
Clawson, 111 Va. , 68 SE 10038. 


Wis.—Lofdahl v. Mininéapolls, etc., 
R. Co., 88 Wis. 421, 60 NW 795. 

{a] Presumption of speed.—A 
bright child on or near the track, fa- 
miliar with the movements and speed 
of trains at the place where the in- 
jury occurs, has no right to presume 
that the train which causes the in- 
jury is running at less than the rate 
limited by ordinance when by looking 
he could see that it is moving faster, 
Graney v. St. Louis, ete:, R. Co., 157 
Mo. 666, 57 SW 276, 50 LRA 153. 


[b] Where view is obstructed.— 


ete.,.. 


An eleven-year-old boy struck by a 
locomotive while attempting to cross 
in front of it was guilty of contribu- 
tory negligence barring recovery for 
his death. Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 313, 68 SE 1003. 


Failure to look and listen general- 
ly see supra §§ 2216, 2220. 


Opportunity to see or hear gener- 
ally see supra § 2217. 

94. Ky.—Greshem y. Louisville, 
ete., R. Co., 24 SW 869, 15 KyL 599. 


Mo.—Payne vy. Chicago, ete., R. Co., 
129 Mo. 405, 31 SW 885. 


N. Y.—McPhillips v. 
etc., R. Co., 12 Daly 365. 


Oh.—Ficker v. Cleveland, etc., R. 
Co., 9 OhS&CP 804, 6 OhNP 36, 7 Oh 
NP 600. 


Pa.—Philadelphia, ete, R. Co. v. 
Spearen, 47 Pa. 300, 86 AmD 544. 


[a] Conclusiveness of showing.— 
That a child five years old, while 
walking on a path twenty-two feet 
wide between several railroad tracks, 
suddenly ran on one of the tracks in 
front of a moving freight car and was 
injured does not conclusively show 
contributory negligence. Ficker v. 
Cleveland, etc., R. Co., 9 OhS&CP 804, 
6 OhHNP 36, 7 OhNP 600. 


New York, 


95. At crossings see supra § 1924. 
96. See Negligence §§ 547-551. 

97. See infra this section. 

98. Smith v. Cincinnati, ete. R. 


Co., 146 Ky. 568, 142 SW 1047, 41 LRA 
NS’ 193. 


99. See Negligence § 548. 


1. Galveston, etc., R. Co. v. Ryon, 
80 Tex. 59, 61, 15 SW 588. 


“The less ability one has to discov- 
er approaching danger the more care- 
ful he should be in going within its 
reach.” Galveston, ete., R. Co. v. Ry- 
on, supra. 

2. Iowa.—Dufree v. Wabash R. 
Co., 155 Iowa 544, 186 NW 695. 


Ky.—O’Dell v. Louisville, ete. R. 
Co., 200 Ky. 745, 255 SW 550; Louis- 
ville, ete. .R. Co. v. McCombs, 54 SW 


aie) Dhl KyL 1232. 


La.—Schexnaydre v. Texas, etc., R. 
Co., 46 La. Ann. 288, 14 S 5138, 49 Am 
SR 321. 


Miss.—Mobile, etc., R. Co. v. Strand, 
64 Miss. 784, 28 171. 


Nebr.—Hooker v. Wabash R. Co., 99 
Nebr. 13, 154 NW 855. 


N. C.—Mitchell v. Seaboard, 
R. Cor, 153 NV Co 106,' 68! Sik) 1059. 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196. 


See also Houston, ete, R. Co. v. 
i (Tex. Civ. A 54 SW 629 
(that a person without any defect 
would be guilty of contributory neg- 
ligence under particular circumstanc- 
es does not make a person suffering 


ete., 
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exercise ordinary care,°* which is the care which a 
reasonably prudent person afflicted with the same de- 
fect would exercise under the same or similar cir- 
cumstances,®® and in order to be reasonably careful 
it is the duty of such person to exercise caution and 
prudence in proportion to his defect; and so one 
defective as to some of his senses must use greater 
care and caution in the use of his remaining senses,” 
or, in other words, the duty of using ordinary care 
to learn of the approach of a train imposes on the 
traveler the duty of using the only means by which 
he can discover its approach;* and if in view of such 
defect he fails to take proper precautions for his 
safety,* as in failing to use proper care in looking 


from defective hearing contributorily 
negligent as a matter of law under 
the same circumstances). 


“Physical infirmities, of  them- 
selves, do not relieve one from ob- 
serving the rules of ordinary care for 
his own safety. The weakness or im- 
perfection of one faculty will not ex- 
cuse a failure to use the other. Deaf- 
ness will not operate to palliate a 
failure to use the sense of sight. 
When one is conscious that his hear- 
ing is defective, instead of exercising 
less, he should, rather, exercise great- 
er care in other respects. What is 
lacking in the sense of hearing, must, 
if possible, be made up by increased 
vigilance in looking out for danger 
with the eye.’ Mobile, ete., R. Co. v. 
Stroud, 64 Miss. 784, 793, 2 S 171. 


[a] A deaf person (1) should use 
extraordinary care and exercise his 
sense of sight to learn of the ap- 
proach of trains. Hooker vy. Wabash 
R. Co.,.99 Nebr. 13; 154 NW 855. (2) 
A deaf person, who approaches a rail- 
road track within an incorporated 
town at a place where the public 
habitually uses the track, must use 
his eyesight in the exercise of ordi- 
nary care to learn of the approach of 


the train. Smith v. Cincinnati, etce., 
R. Co., 146 Ky. 568, 142 SW 1047, 41 
LRANS 193. 


3. Smith vy. Cincinnati, etc., R. Co., 
supra. 

4. Ga.—Roach y. Atlanta, ete., R. 
Co., 119 Ga, 98, 45 SE 963; Melver v. 
secre etc., R. Co, £08, Ga...306, 33 


Iowa.—Dufree vy. Wabash R. Co., 
155 Iowa 544, 136 NW 695. 


Ky.—Johnson v. Louisville, ete., R. 
Co., 91 Ky. 651,25 SW 754; Nichols 
v._ Louisville, ete., R. Co., 6 SW 339, 
9 KyL 702. 


La.—Laicher v. New Orleans, etc., 
R. Co., 28 La, Ann. 320 


Mo.—Maloy v. Wabash, etc., R. Co., 
84 Mo. 270. 


‘Port 
Co.;79' Porto Rico 196. 


[a] MTllustrations.—(1) Thus it is 
contributory negligence precluding a 
recovery, for one who is very deaf 
voluntarily to go on a railroad track 
at a time when he must know that a 
train is approaching and without tak- 
ing any precautions for his safety. 
McIver v. Georgia, ete., R. Co., 108 
Ga. 306, 33 SE 901. (2) One who, al- 
though almost totally deaf, walks on 
a railroad track, is guilty of gross 
negligence. Dupr ee v. Wabash R. Ce, 
155 Iowa 544, 136 NW 695. (3) Where 
avery deaf man voluntarily walks on 
a track when a regular passenger 
train is due, and is killed, he is guilty 
of contributory negligence, although 
that part of the track is used by the 
public as a pathway. Roach y. Atlan- 
ta, ete., R. Co., 119 Ga. 98, 45 SE 963. 
(4) For a deaf man to go upon the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for approaching trains,° where by looking he could. 
have seen the train,® he is guilty of contributory neg- 
Although it may be neghgent for a person 
to go near or upon a railroad track knowing that he 
is subject to mental or physical disturbance which 
might come upon him at any time,’ in the absence 
of such preliminary negligence,*® a person placed in ~ 
such peril by circumstances beyond his control is 
not guilty of contributory negligence.® 

Persons under mental ‘disability. The rule gov- 
erning as to contributory negligence of persons suf- 
fering from mental disability generalfy?® govern in 
the case of such persons when involved in accidents 
Accordingly a men- 
tally irresponsible person is not negligent per se in 
trespassing near or upon a railroad track,?” this being 


ligence. 


near or upon railroad tracks.11 


an exception to the general rule as 


track in full view of a rapidly ap- 
proaching train in order to cross it at 
a private crossing, at which it is not 
the practice to give signals, is con- 
tributory negligence. Johnson  v. 
Louisville, etc., R. Co., 91 Ky. 651, 25 
SW 754. 


[b] That place at which accident 
occurred was constantly used by pub- 
lic as pathway does not excuse a fail- 
ure of one who is very deaf to exer- 
cise reasonable care. McIver v. 
Georgia, etc., R. Co., 108 Ga. 306, 33 
SE 901. 


{c] One of defective eyesight and 
hearing is guilty of contributory neg- 
ligence in walking upon a railroad 
track at a time when a train is known 
to be due. Maloy v. Wabash, etc., R. 
Co., 84 Mo. 270. 

5. Colo.—Kennedy v. Denver, etc., 
R. Co., 10 Colo. 493, 16 P 210 (struck 
from behind while walking on the 
track). 


Kan.—Atchison, ete, R. Co. v. 
Priest,, 50. Kan. 16,31, P 674. 

Ky.—O’Dell v. Louisville, etc, R. 
Co., 200 Ky. 745, 255 SW 550; Smith 
ve Cincinnati, ‘ete, R» Co: 146» dkKy. 
568, 142 SW 1047, 41 LRANS 193. 

Md.—State v.- Baltimore, etc., R. 


Co., 69 Md. 494, 16 A 210, 9 AmSR 436 
(holding that such a person is bound 
to exercise constant watchfulness). 


Miss.—Hackney vy. Illinois Cent. R. 
Co., 33 S 723 (holding that, where de- 
ceased, who was quite deaf, was 
walking against the wind and rain 
in open daylight, and attempted to 
cross the track without looking up, 
he was guilty of such contributory 
negligence as to bar a recovery, al- 
though the railroad company was 
negligent in not keeping a lookout at 
that point); Turner v. Yazoo, etc., R. 
Co., 33 S 283. 


Mo.—Carrier v. Missouri 
Co., 175 Mo. 470, 74 SW 1002. 


Nebr.—Hooker v. Wabash R. Co., 99 
Nebr. 13, 154 NW 855. 


N. C.—Mitchell v. Seaboard Air 
Line R. Co., 153 N. C. 116, 68 SH 1059. 


Ss. C.—Dix v. Atlantic Coast Line 
R. Co., 98 S.-C. 492, 82 SE 798. 


Tex.—Galveston, etc., R. Co. v. Ry- 
on, 80 Tex. 59, 15 SW 588 (holding 
that, where a deaf man goes upon a 
track and stands there unobservant of 
an approaching train and is killed, he 
is guilty of contributory negligence 
precluding a recovery notwithstand- 
ing the negligence of the engineer in 
failing to keep a lookout for persons 
on the track). 


Va.—Tyler v. Sites, 88 Va. 470, 13 
SE 978. 


Wash.—Hamlin vy. Columbia, etce., 
R. Co., 37 Wash. 448, 79 P 991 (hold- 


[52 C. J.—43] 


Bac. ax. 


RAILROADS 


to trespassers.?3 


ing that such a person is bound to 
exercise continual vigilance). 


Wis.—Tunnison v. Chicago, etc., R. 
Co., 150-Wis. 496, 187 NW 781. 


[a] Deaf persons.—O’Dell v. Lou- 
isville,. ete., R. Co., 200 Ky. 745, 255 
SW 550; Smith v. Cincinnati, etc., R. 
Co., 146 Ky. 568, 142 SW 1047, 41 LRA 
NS 198; Mitchell v. Seaboard Air Line 
Rigo. 153 N? C.116> 68 SE 1059. 


Failure to look and listen generally 
See supra §§ 2216-2220. 


6. O’Dell v. Louisville, etc., R. Co., 
200 Ky. 745, 255 SW 550; Mitchell v. 
Seaboard Air Line R. Co., 153 N. C. 
116, 68 SE 1059; Dix v. Atlantic, etc., 
R. Co., 98 S. C. 492, 82 SE 798. 


Opportunity to see see supra § 2217. 


7. Marks v. Atlantic Coast-Line R. 
Co., 133 N. C. 89, 45 SE 468; Epperson 
v. International, etc., R. Co., 59 Tex. 
Civ. A. 66, 125 SW 117; Tyler v. Kel- 
ley, 89 Va. 282, 15-SE 509. 


[a] Thus it is contributory negli- 
gence for an epileptic to walk upon 
railroad tracks, where he falls in a fit 
and is struck. Marks vy. Atlantic 
Coast-Line Co., 133 N. C. 89, 45 SH 
ar oan a v. Kelley, 89 Va. 282, 15 


8. Houston, etc., R. Co. v. Symp-+ 
kins, 54 Tex. 615, 38 AmR 632; Epper- 
son v. International, ete, R. Co., 59 
Tex: Civ. A. 66, 125 SW 117, 


9. Georgia R., etc., Co. v. Dawson, 
37 Ga. A. 542, 141 SE 57; Houston, 
ete., R. Co. v. Sympkins, 54 Tex. 615, 
38 AmR 632; Kirby Lumber Co. v. 
Boyett, (Tex. Civ. A.) 221 SW 669; 
Epperson v. International, etc., R. Co., 
59 Tex. Civ. A. 66, 125 SW 117. 


[a] Thus one lying down on a rail- 
road track by reason of disease, men- 
tal or physical, is not guilty of con- 
tributory negligence. Kirby Lumber 
Co. v. Boyett, (Tex. Civ. A.) 221 SW 
669. 


[b] Man falling unconscious (1) 
on the tracks as result of a spell of 
weakness at a place where people 
customarily walked to the knowledge 
of the railroad is not guilty of con- 
tributory negligence. Georgia R., 
etc., Co. v. Dawson, 37 Ga, A. 542, 141 
SE 57. (2) A person who was de- 
mented, or was suddenly stricken by 
some providential cause, and thereby 
rendered unconscious, could not, on 
account thereof, he held guilty of con- 
tributory negligence. Epperson vy. In- 
ternational, etc., Cot, 59 Tex Civ, 
A. 66, 125 SW 117. 


[ce] Where providential dispensa- 
tion prevents the use of the faculties 
of the person injured, he is not guilty 
of contributory negligence. Houston, 
etc., R. Co. v. Sympkins, 54 Tex. 615, 
38 AmR 6382. 


10. See Negligence § 547. 
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[§ 2226] (b) Intoxicated Persons.14 General 
rules+® determine whether or not an intoxicated per- 
son going near or upon a railroad track is capable 
of contributory negligence!® and what care is re- 
quired of persons in such condition.1* 
mere fact that a person is intoxicated does not of 
itself constitute contributory negligence,'® yet, in 
going near or upon a railroad track, a person in such 
condition is required to exercise the same degree of 
care for his safety as a person who is sober under 
like cireumstances,?® the fact of his being in an in- 
toxicated condition being no exeuse for his failure to 
exercise such care,*° on the contrary it being quite 
generally held that a person in such condition who 
goes or places himself upon or near a railroad track 
in such a position as to be in the way of passing trains 
is guilty of contributory negligence ;?! and his failure 


Although the 


11. See cases infra this section. 


12. St. Louis, ete., R. Co. v. West, 
(Tex. Civ. A.) 174 SW 287. 

13. St. Louis, etc., R. Co. v. West, 
supra. 


Contributory negligence of tres- 
passers generally see supra § 2198. 


14. At crossings see supra § 1925. 
15. See Negligence § 551: 

16. See cases infra this section. 
17. See cases infra this section. 
18. See Negligence § 551 note 80. 
19. Moran vy. Chesapeake, etc., R. 


Co., 176 Ky. 409, 195 SW 809; Illinois 
Cent. R. Co. v. Holland, 147 Ky. 699, 
145 SW 389; Fils v. Iberia, etc., R. 
Co., 145 La. 544, 82 S 697. 


[a] Failure to look and listen (1) 
is contributory negligence. Fils v. 
Iberia, etc., R. Co., 145 La. 544, 82 S 
697. (2) Of persons generally see su- 
pra § 2216. 


20. Ala.—Columbus, etc., R. Co. v. 
Wood, 86 Ala. 164, 5 S 463; Memphis, 
aes ee Co. v. Womack, 84 Ala. 149, 


Ga.—Wilds v. Brunswick, ete., R. 
Co., 82 Ga. 667, 9 SH 595; Fairburn, 
etc., R., etc., Co. v. Latham, 26 Ga, A. 
698, 107 SE 88. 


La.—Fils v. Iberia, ete., R. Co., 145 
La. 544, 82 S 697; Gilliam v. Texas, 
etce., R. Co., 114 La. 272, 38 S 166. 


Md.—Price v. Philadelphia, ete., R. 
Co., 84 Md. 506, 36 A 263, 36 LRA 213, 
(sitting on track intoxicated). 


Nebr.—Union Pac. R. Co. v. Smith, 
5 Nebr. (Unoff.) 631, 99 NW 813. 


N. Y.—Harder v. Rome, ete., R. Co., 
2 NYS 70. 
N. C.—Smith v. Norfolk, etc., R. Co., 
14 N. C. 728, 19 SE 863, 928, 25 LRA 
87. 

Oh.—Balser v. Chicago, ete., R. Co., 
9 OhS&CP 523, 7 OhNP 482. 


Wis.—MecDonald v. Chicago, 
R. Co., 75 Wis. 121, 43 NW 744. 


[a] Itis elementary principle that 
intoxication will never excuse one for 
failure to exercise the measure of 
ordinary care and prudence which is 
due from a sober man under the same 
circumstances. Smith v. Norfolk, 
etc., R.-Co., 114 N. C. 728, 19 SH 863, 
923, 25 LRA 287. 


21. Ala—Columbus, ete., R. Co. v. 
Wood, 86 Ala. 164, 5 S 463; Memphis, 
ote oi Co. v. Womack, 84 Ala. 149, 4 

618. 


Cal.—Williams v. Southern Pac. R. 
Co.,° 2, Cal.) Unrep:. Cas, 613; 9mPydb25 

Conn.—Carlson vy. Connecticut Co., 
95 Conn. 724, 112 A 646. 


Ga.—Southwestern R. Co. 
kerson, 61 Ga. 114. 


bor 


ete., 


v. Han- 
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to exercise the care required of sober persons is con- 
tributory negligence,?2 sometimes as a matter of 


law.?3 


[§ 2227] 2. Persons at Stations**—a. In General. 
A person going upon or passing over grounds con- 
nected with railroad depots or stations is presumed 
to know that the place is dangerous,?® and is re- 
quired to use care and prudence commensurate with 
the known or apparent dangers of the place;?° and 


111.—Illinois pont. R. Co. v. Hutch- 
inson, 47 Ill. 408 


' La.—Bridges v. Kinder, etc., R. Co., 
149 La. 417, 89 S 309, 15 ALR 1525; 
Fils v. Iberia, etc., R. Co., 145 La. 544, 
82 S 697; Blackburn v> Louisiana R., 
etc., Co., 144 La. 520, 80 S 708; Jones 
vy. New Orleans Great Northern R. 
Co., 122 La. 354, 47 S 678; Gilliam v. 
ae ete., R. Co., 114 La. 2.72, \38 


Mich.—Marquette, etc., 
Handford, 39 Mich. 537. 


Mo.—Hunt v. St. Louis, ete., R. Co., 
262 Mo. 271, 171 SW 64, LRA1I916B 
981; Ayers v. Wabash R. Co., 190‘“Mo. 
228, 88 SW 608. 


Nebr.—Smith v. Union Pac. R. Co., 
83 Nebr. 198, 119 NW 230; Union Pac. 
R. Co. v. Smith,,5 Nebr. (Unoff.) 631, 
99 NW 813. 

.N. Y.—Fagan v. Atlantic Coast Line 
R. Co., 220 N. Y. 301, 115 NE 704, LRA 
1917E 663, 


Ria Conv. 


N. C—Tyson v. East Carolina R. 
Co., 167 N. é 215, 83 SH 318; Norwood 
v. Raleigh, etc., R. Co., 111 N. C. 236, 
16 SE 4, 


Porto Rico.—Perez v. American R. 
Co., 9 Porto Rico 196. 


Tex.—Smith v. Fordyce, 18 SW 663; 
Houston, etc., R. Co. v. Sympkins, 54 
Tex. 615; 38 AmR 632; Baker. v. Lof- 
tin, (Commn. A.) 223 - SW, 195 [rev 
(Civ. A.) 198’ SW 159]; Devance v. 
Missouri, etc., R. Co., (Civ. A.), 164 
SW 13. 

Va,—Norfolk, ete., R. Co. v. 
man, 83 Va. 553, 8 SE 251. 


Wis.—Anderson v. Chicago, ete., R. 
Co., 87 Wis. 195,.58 NW 79, LRA 


Har- 


203; McDonald vy.. Chicago, ete., R. 
; Co., 75 Wis. 121, 43 NW 744, 
[a] TIllustration.—An intoxicated 


person getting on a railroad track at 
a crossing and continuing to drive his 
team along the track for nearly two 
miles with nothing to prevent his 
leaving is guilty of gross negligence. 
McDonald v. Chicago, etce., Co., 
75 Wis. 121, 43 NW 744. 


[b] Falling asleep on or near 
tracks while intoxicated (i) is con- 
tributory negligence. Carlson v. Con- 
necticut Co., 95 Conn. 724, 112 A 646; 
Gilliam v. Texas, etc., R. Co., 114 La. 
272, 38 S 166; Smith v. Fordyce, 
(Tex.) 18 SW 663; Baker v. Loftin, 
(Tex. Commn. A.) 222 SW 195 [rev 
(Civ. A.) 198 SW 159]. (2) Persons 
generally see supra § 2210. 


{e] Lying or sitting on tracks 
while intoxicated is contributory neg- 
ligence. Bridges v. Kinder, ete, R. 
Go.,.. 149 La. 417, .89°.S,-309,.15 ALR 
1525; Ayres v. Wabash R. Co., 190 
Mo. 228, 88 SW 608 (sitting on end of 
cross tie and sinking into a drunken 
stupor); Tyson v. Mast Carolina R. 
Co., 167 N. C. 215, 83 SE.318; Perez 
v. American R. Co., 9 Porto Rico 196; 
Devance v. Missouri, etc., R. Co., (Tex. 
Civ. A.) 164 SW 13. 


[d] Gross ah ds ence,—Williams 
v. Southern Pac. Unrep. 
Cas. (613,97 Pe Tat Ce a ree 
Illinois Cent. R. Co. v. Hutchinson, 
47 Tll. 408; Blackburn v. Louisiana R., 
etc., Co., 144 La. 520, 80.S 708 (sitting 
on ties and leaning against rails); 
Jones v. New Orleans Great Northern 
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if he fails to exercise such care whereby he is injured, 
he is guilty of contributory negligence.?* 


Although 


such person goes upon station or depot premises 


Co., 122 La. 354, 47 S 679; Hunt v. 
St. Louis, etc., R. Co., 262 Mo. 271, 
171 SW 64, LRA1916B 981 (going to 
sleep). 


22. Toledo, etc., R. Co. v. Riley, 47 
Ill. 514; Southern R. Co. v. Sanders, 
145 Ky. 679, 141 SW 77; Norwood v. 
cael etc,, R.Co., 111 N.C. 236, 16 


23. See case infra this note. 


[a] Tllustration.—An intoxicated 
pedestrian upon a railroad track, who 
failed to leave the track after repeat- 
ed, prolonged, and loud signals of 
warning from an approaching locomo- 
tive, was guilty of contributory negli- 
gence as a matter of law. Moran v. 


Chesapeake, etc., R. Co.. 176 Ky. 409, 
195 SW 809. 

24. Contributory negligence of 
passenger: 


Ghee, see Carriers §§ 1493, 1496, 


On approaches to stations see Car- 
riers § 1492. 


25. Franke v. Chicago, etc., R. Co., 
ant im A. 516; and cases infra notes 
eile 


26. St. Louis, ete., R. Co. v. Dun- 
can, 119 Ark. 287, 177 SW 1132; Smith 
v. Cleveland, etc., R. Co., 67 Ind. A. 
397, 117 NE 534; Bursiel v. Boston, 
ete., R. Co. 82. N.H.7363, 134° A40; 
and see cases infra note 27. 


[a] That pedestrian at station has 
nothing but his own locomotion to 
control is a distinguishing circum- 
stance of material importance on the 
issue of contributory’ negligence. 
Bursiel v. Boston, etc., R. Co., 82 N. 
H. 363, 1384 A 40. 


27. U.S.—Rich v. Chicago, etec., R. 
Co, 149, Hed. 79, \%8 CCA 663; Chat- 
tanooga, etc., R. Co. v. Downs, 106 
Fed. 641, 45 CCA 611. 


Ark.—Hanna v. St. Louis, etc., R. 
Co., 93 Ark. 205, 124 SW 514: 


D. C.—EHdgerton v. alii one! etc., 
R. Co., 6 App. 516. 


Til,—Tlinois Cent), R-), Co. ) vi, Mame 
mer, 72 Ill. 347; Illinois Cent. R. Co. 
v. Brookshire, 3 Ill. A. 225. 


Ind.—Hill v. Paciona pols, ete., -R. 
Co., 31 Ind, A. 98, 67 NE 276 


Ky.—Williams_ v. iieuiee lie: etc., 
R. Co., 98 Ky. ea 32 SW 934, 41 SW 
1100, 17 KyL 860. 

La.—Taylor vy. Vicksburg, ete. R. 
Co., 154 La. 698, 98 S 90. 

Pa.— Gillis v. Pennsylvania R. Co., 
59 Pa, 129, 98 AmD 317. 


Tex.—Shawver v. American R. Ex- 
press Co., (Civ. A.) 236 SW 800; In- 
ternational, etce., R. Co.-v. De Bajli- 
gethy, 9 Tex. Civ. A. 108, 28 SW 829. 


Wis.—Wolf v. Chicago, ete., R. Co., 
184 Wis. 193, 199 NW 142. 


{a] Tllustrations.—(1) A _  pedes- 
trian who crossed a railroad bridge, 
and, when unable to clear the bridge 
on the approach of a train, took a 
position on one of the timbers extend- 
ing out from the bridge, and lost his 
balance and was injured, is guilty of 
contributory negligence because he 
entered the tracks at depot grounds 
where the road was under no duty to 
fence. Wolf v. Chicago, ‘ete., R. Co., 
184 Wis. 193, 199 NW 142. (2) Where 


through the inducement or upon the express or im- 
plied invitation of a railroad company, he is bound 
to exercise ordinary care and precaution for his own 
safety,2® both from dangers incident to the running 
of trains,?® and in respect of the condition of the 


a drayman without authority crossed 
through a freight car onto the car- 
rier’s platform to get to the freight 
office, and: was injured when an iron 
plate bridging the space between the 
car and the platform slipped, precipi- 
tating him to the ground, he was neg- 
ligent. in failing to observe the condi- 
tion of the plate when he stepped 
thereon. Taylor v. Vicksburg, etc., R. 
Co., 154 La. 698, 98 S 90. (3) Plain- 
tiff, who stumbled over tongue of ex- 
press company’s truck on depot plat- 
form in plain view in the broad day- 
light, is contributorily negligent in 
failing to see the truck tongue. 
Shawver v. American R. Express Co., 
(Tex. Civ. A.) 236 SW 800. (4) In an 
action for injuries from stepping upon 
a spike in a plank left exposed by de- 
fendant’s servants in repairing a sta- 
tion platform where plaintiff knew 
when he entered the station that the 
work of tearing away the platform 
was going on, that the débris was still 
scattered about, and he failed to look 
where he stepped when he came out, 
he was as a matter of law guilty of 
contributory negligence. Hanna v. St. 
pega etc., R. Co., 938 Ark. 205, 124 SW 


[—b] Platform of railroad com- 
pany at its station is not public high- 
way, but is erected expressly for the 
accommodation of passengers; and 
other persons, although usually al- 
lowed to walk over it, are not entitled 
to recover for injuries received if they 
come upon it in such numbers that it 
breaks down with their weight. Gil- 
lis v. Pennsylvania R. Co., 59 Pa. 
129, 98 AmD 317. ; 


28. Pennsylvania R. Co. v. Lack- 
ner, 246 Fed. 931, 159 CCA 203; Atchi- 
son, ete., R. Co. v. Johns, 36 Kan. 769, 
14 P 237, 59 AmR 609; Gulf, etc., R. 
Co. vi Tullis; 41 Tex: Civ..Am219)>9t 
SW 317. 


[a] Standing upon platform of sta- 
bre is not of itself such contributory 
egligence as will prevent a recovery 
on injuries received while standing 
thereon through the negligence of the 
railroad company. Atchison, ete. R. 
Co. v. Johns, 36 Kan. 769, 14 P 237, 59 
AmR 609., 


[b] Acts in emergencies.—Where 
a person, while at defendant’s depot, 
is scalded by steam and hot water es- 
caping from defendant’s engine and in 
her fright and endeavor to escape she 
runs against a post and is injured, the 
fact that she acted wildly and negli- 
gently in order to save herself from 
the danger does not prevent a recoyv- 


ery. (Gulf, etc, oR. Convio Dulliss 40 
Tex. Civ. A. 219, 91 SW 317. 
[c] Statutory contributory negli- 


gence.—(1) A statute making a tres- 
passer on a railroad track guilty of 
contributory negligence (see supra 
§ 2198); (2) has no application to a 
newsdealer and his assistant who 
were on the track inspecting bundles 
of paper thrown from a train (Act 
March 30,.1869 (N. J. P. L. p. 806;. 3 
Comp. St. [1910] p 4245) (Pennsyl- 
vania R. Co. v. Lackner, Che Fed. 931, 
159 CCA 2:03). 


29. Ark.—Little Rock, bree Reo. 
v. Cavenesse, 48 Ark. 106, 2 SW 505. 


Cal.—Esrey v. Southern Pac. Co., 
88 Cal. 399, 26. P 211. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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platform or other premises;*° but the care required 
of such person is not as great as that required of a 
trespasser upon the tracks,*! nor is he required to 
use the unusual and extraordinary care required for 
his protection against reckless or other negligent op- 
eration of trains,*? since he is not bound to anticipate 
that the railroad will be guilty of negligence,** and 
may assume that the railroad will exercise due care as 


Ind.—Smith vy. Cleveland, ete. R. 
Co., 67 Ind. A. 397, 117 NE 534. 


Ky.— Louisville, ete., R. Co. v. Mil- 
ler, 134 Ky. 716, 121 SW 648, 135 Am 
SR 438. 


La.—Lowe y. Kansas City R. Co., 
143 La. 281, 78 S 559; Bell v. Houston, 
etc., R. Co., 132 La. 88, 60 S 1029, 43 
LRANS 740. 


Mass.—Murr v. Foetal etc., R., 204 
Mass. 74, 90 NE 40 


Mo.—Zumault v. ut El City} etc, 
R2 Co., . 175. Mo.)..288, 74 SW. .1015; 
Peters v. Lusk, 200 Mo. A. 372, 206 
SW 250. 


Can.—McCrea v. Napierville Junc- 
Rion. OO, 60). Cart. 1S. €y ep 56 Dom 
LR 699 [dism app 29 Que. K. vagy 414]. 


[a] Illustrations.—(1) “Tt is con- 
tributory negligence for a man in pos- 
session of all his faculties and famil- 
iar with the movements of trains, 
while momentarily expecting one’s ar- 
rival, to sit on the station platform so 
near the tracks that a train could not 
pass without striking him, and to turn 
his face opposite to the direction in 
which the train was coming and either 
fall asleep or for some other cause be- 
come oblivious to his surroundings. 
Zumault v. Kansas City Suburban 
Belt R. Co., 175 Mo, 288, 74 SW 1015. 
(2) A person on a station platform 
placing himself between a baggage 
truck and the track, so as to be struck 
by a train, is guilty of contributory 
negligence. McCrea v. Napierville 
Junction R. Co., 60 Can. S. C. 657, 56 
DomLR 699 [dism app 29 Que. K. B. 
414]. 


[b] Standing between track and 
platform for a train to pass is con- 
tributory negligence. Essrey v. South- 
ern Pac. Co., 88 Cal. 399, 26 P 211. 


[ec] Choice of ways.—One who 
went to a railroad depot to mail a let- 
ter on the*mailing car did not con- 
tribute to an accident, which resulted 
to him, by using a dark and unlighted 
passageway in leaving the depot, 
where the only other way provided 
was by passing through the colored 
waiting room of the depot. Bell v. 
Houston, ete., R. Co., 132 La. 88, 60 S 
1029,.43 LRANS 740. 


30. Ark.—St. Louis, etc., R. Co. v. 
Fairbairn, 48 Ark. 491, 4 SW 50. 


'* Kan.—Senning v. Arkansas Valley 
Interurban R. Co., 101 Kan. 78, 165 
P 863. 

Mass.—Hathaway v. New York, etc., 
R. Co:, 182 Mass. 286, 65 NE 387. 


Mo.—Archer v. Union Pac. R. Co., 
ps Mo. A. 349, 85 SW 934. 


C.—Renneker v. South Carolina 
R. Ryo. 2008. CG. 219: 


Wash.—Moore v. Great Northern R. 
Co., 58 Wash. 1, 107 P 852, 28 LRANS 
410. 

-fa] Vehicle crossing tracks.—It is 
contributory negligence for one to 
drive a vehicle over tracks at a place 
not held out to be crossing and which 
is obviously dangerous, even though 
the path prepared by the railroad for 
such purpose is out of repair. Moore 
v: Great Northern R. Co., 58 Wash. 1, 
107 P 852, 28 LRANS 410. 


[b] Contributory negligence 
shown.—Where a railroad company 
has placed a car for the use of a com- 
pany traveling in it on an unobstruct- 
ed walk leading directly to the steps, 
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to him.*# 


it is contributory negligence for one 
of such company to choose another 
way in approaching the car whereby 
he is injured. Archer v. Union Pac. 
R. Co., 110 Mo. A. 349, 85 SW 934, 


{[c] Per se negligence.—The act of 
one in going at dusk upon a defective 
station platform to read a _ notice 
which the company was required by 
law to post there is i per se negli- 
gence, St. Louis, etc., Co. v. Fair- 
bairn, 48 Ark, 491, 4 Sw 50. 


31. Meierhoff v. eet Ri Co. 186 
Mo. A. 567, 172 SW 40 


32. Smith v. ne he etc!,,R. Co., 
67 Ind. A. 397, 117 NE 534, 


33. Wolfe v. Chicago Great West- 
ern R. Co., 166 Iowa 506, 147 NW 901. 


34. Ind.—Smith v. Cleveland, etce., 
Re’ Co. 67 “Ind. CA so Tlie UN bess 


Ky.—Louisville, etc., R. Co. v. Mil- 
ler, 134 Ky. 716, 121 SW 648, 135 
AmSR 433. 


Mo.—Meierhoff v. United R. Co., 
186 Mo. A. 567, 172 SW 402. / 


N. H.—Bursiel v. Boston, ete., R. 
Co., 82 N. H. 363, 134 A 40. 


N. Y.—Paulding v. New York Cent., 
oe R. Co., 182 App. Div. 68, 116 NYS 


[a] Reliance on customs of rail- 
road.—(1) Uncommunicated observa- 
tions of another could furnish no 
ground for plaintiff's expectation that 
a train would not enter station while 
another was pulling out. SBursiel v. 
Boston, etc., R. Co., 82 N. H. 3638, 134 
A 40. (2) A practice to avoid moving 
trains at stations when passengers 
might be alighting from other trains 
affords no basis for.a pedestrian’s be- 
lief in the existence of a custom of 
such nature. Bursiel v. Boston, etc., 
R. Co., supra. (3) Such custom does 
not justify negligent conduct on his 
part where he did not rely on custom. 
Bursiel v. Boston, etc., R. Co., supra. 
(4) That he had never seen two 
trains moving in through the station 
at once does not justify his belief in 
the existence of a practice of moving 
trains. Bursiel v. Boston, etc., R. Co., 
supra. (5) That a pedestrian hit by 
train had seen other trains come into 
station at slower. speed ‘does not jus- 
tify reliance thereon. Bursiel v. Bos- 
ton, etc., R. Co., supra. 


Care Bete of trespassers see 
supra § 21 

ae chi on precaution of railroad 
generally see supra § 2 

35. I1l.—Lake rae hae R. Co. v. 
Hart, 87 Ill. 529: 

Mass.—Young v..Old Colony R. Co., 
156 Mass. 178, 30 NE 560; Hinckley 
v. Cape Code R. Co., 120 Mass. Maes 
Bancroft v. Boston, etc., R. Corp., 97 
Mass, 275. 

Miss.—Crawley v. Richmond, ete., 
R. Co., 70 Miss. 340, 13 74. 

Mo.—Peters v. Lusk, 200 Mo. A, 


372, 206 SW 250. 
N. H.—Bursiel v. Boston, ete, R. 
Co., 82 N. H. 363, 1384 A 40. 


N. Y.—Hoffman v. New York Cent., 
etc., R.:Co., .75:N. Y. 605; -Walsh -v. 
New York, ’etc., R. Co., 220 App. Div. 
391,, 222 NYS-151 [aff 249 N. Y. 557 
mem, 164 NE 582 mem]; White v. 
New York Cent., etc., R. Co., 68 App. 
Div. 561, 73 NYS 827 [aft 174 N. Y. 543 
mem, 67 NE 1091 mem]. 


Pa.—Lebrenz v. ‘Pennsylvania R. 
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It is contributory negligence for a person 
to go along or to attempt to cross the tracks at a sta- 
tion near an approaching train without exercising 
proper care,®® or to attempt to climb through or un- 
der trains or cars standing at the station and which 
are liable to be moved at any moment,?® or to stand 
on a station platform so close to the tracks as to be 
struck by a passing train.®7 


A trespasser in a rail- 


Co., 240 Pa. 495, 87 A 847; Foreman v. 
Pennsylvania R. Co., 159 Pa. 541, 28 A 
358 [aff 11 Pa. Co. 475]; Irey v. Penn- 
sylvania R. Co., 132 Pa. 563, 19 A 341. 


Tex.—Schaff v. Combs, (Civ. A.) 
194 SW 1159. 


Wis.—Olson v. Chicago, ete., R. Co., 
81 Wis. 41, 50 NW 412, 1096. 


Eng.—Wilby v. Midland R. Co., 35 
L. T. Rep. ‘N. S, 244. 


On Sa earakt vy. Canadian Pac. 
Co:, 15 Ont. 574. 


[a] Choice of ways.—(1) At a 
railroad station, where there were 
two tracks separated by a fence con- 
taining a gate with platforms on each 
side, a person going to the station on 
his own business was negligent in at- 
tempting to cross from one platform 
to the other in a dense fog, necessitat- 
ing the opening of the gate, where he 
could have reached the station safely 
by going up steps to an overhead 
bridge, over the bridge, and down 
steps to the other platform. Tabor v. 
Philadelphia, etc., R. Co., 266 Pa. 302, 
110 A 162. (2) Where there is no 
other safe and convenient mode of 
reaching the: highway, it is not negli- 
gence for a person to cross the track 
of a railroad company after alighting 
at the station platform, in order to 
reach the highway (Hoffman v. New 
York Cent., etc., R..Co., 75 N. Y. 605 
[aff 13 Hun 5891), (3) ‘although it is 
otherwise where a ’safé and convenient 
way of crossing has been provided by 
the railroad company (Wilby v. Mid- 
land R. Co., 35 L. T. Rep. N. S. 244). ; 


[b] Remark by station agent to 
person injured that his train is com- 
ing is not an assurance or guaranty 
that the approaching train is. the 
proper train, but is merely an infer- 
ence based on the course of events 
which the party injured himself could 
draw as well as such agent. White v. 
New York Cent., etc., R. Co., 68 App. 
Div. 561,°73 “NYS 827° [aff 174.N. Y- 
543, 67 NE 1091]. 


[ec] That railroad company violat- 
ed its rule prohibiting freight trains 
from passing between station house 
and a standing passenger train while 
receiving or discharging passengers 
does not render the company liable for 
an injury to a person carelessly walk- 
ing upon the track several yards from ° 
the station. Lake Shore, etc., R. Co. 
v. Hart, 87 Tl. 529. 


[d] Intending or prospective pas-. 
senger (1) killed by a passing train ~ 
while hurrying to the station between 
the track and a snow bank is contribu- , 
torily negligent. Walsh v. New York, | 
etc., R. Co.,.220 App. Div, 391, 222 NYS 
151: [aff 249 N. Y¥. 557 mem, 164 NE: 
582. mem]. (2) It is contributory’: 
negligence for an intending passenger - 
to attempt to cross in front of an ap- 
proaching train, after being in a:safe 


R. 


‘place, without increasing her speed, 


although she was using the only 
facilities provided for crossing . the 
tracks. Lebrenz v. Pennsylvania R. 
Co., 240 Pa. 495, 87 A 847. 


36. Bartelson v. Chicago, etc., R. 
Co,,. 5: Dak. 313, 40 NW 531; Central 
R., ete., Co. v. Dixon, 42 Ga. 327; Chi- 
cago, ete; R. Co..¥..\Coss,, 73° Illi -3942 

At crossings see supra § 1916. 

87, ‘Chicago, etc., R. Co. v. Reich- 
ert,-69 Ill.’A. -91; Higgins v. Erie R. 
Co,,-89 N. J. Li. 629, 99 A 98; Sehulz 
v. New York, etc., R. Co., 87 N. J. L. 
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road yard, who was shot by a watchman, was not 
guilty of contributory negligence in failing to halt 
when called uporw to do so.*8 


Duty to look and listen. Subject to the forego- 
ing,®® and in accordance with the rules as to persons 
on or near tracks generally,*® persons at stations or 
station grounds in the exercise of due care must keep 
a lookout for approaching trains,*! and if the view 
or hearing is obstructed greater precaution must be 
taken than otherwise.‘ If the person injured could 
have seen the train had he looked,** or heard it had 
he listened,** he is ‘guilty of contributory negligence 
in going near or upon the tracks. The exercise of 
due care, however, does not require one standing on 
a platform near a railroad track to keep watch in 
one direction, for approaching trains, all of the 
time;*® and where a railroad company stops a train 
at a place where other tracks are between it and the 
depot platform, persons rightfully there have a right 
to presume that they will be protected from danger, 
and are under no obligation to look and listen in or- 
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der to guard against the approach of other trains.*® 


[§ 2228] b. Children. The rules regulating the 
care required of children going on or near railroad 
tracks generally*” apply to children injured on sta- 
tion grounds.4® 


[§ 2229] ce. Care of Horses and Teams. It is the 
duty of one riding or driving a horse or team on sta- 
tion grounds to use proper care and precaution to 
prevent being injured by its becoming frightened.*® 
Ordinary care in this respect may require that those 
in charge of a horse or team should drive it away 
when it becomes restless instead of trying to control 
it,>° and that parties in the vehicle to which the 
horses is hitched should alight.>+ 


[§ 2230] 8. Persons Working on or about Tracks 
or Cars®>?—a. In General. Where a person is law- 
fully engaged on or about the tracks or cars of a. 
railroad company in work which requires his atten- 
tion, he is required to exercise reasonable and ordi- 
nary care for his own safety,°* as in the care and 


659, 94 A 579; Southern Ry. Co. v. 
Bailey, 110 Va. 833, 67 SE 365, 27 
LRANS 379. 


[a] Thus for one to go upon a 
platform built so close to a track that 
a passing locomotive projects over 
it of which he has knowledge, and to 
fail to keep a lookout for trains, is 
negligence. Chicago, etc., R. Co. v. 
Reichert, 69 Ill. A. 91. 

[b] It is not necessarily negligence 
on the part of one lawfully on a sta- 
tion platform to walk within three 
feet of the edge. Schulz v. New York, 
etc.; R. Co:, 87 Nig. Li. 659, 942A 579. 


38. Conchin v. El Paso, etc., R. Co., 
13 Ariz. 259, 108 P 260, 28 LRANS 88. 


39. See cases supra this section. 

40. See supra §§ 2216-2220. 

41. U. S.—Chattanooga, ete, R. 
oy v. Downs, 106 Fed. 641, 45 CCA 
611. 

Ind.—Hill v. Indianapolis, ete., R. 


Co., 31 Ind. A. 98, 67 NE 276. 


Kan.—Kruse v. Union Pac. R. Co., 
123 Kan. 657, 256 P 973. 


Ky.—Southern R. Co. v. 
145 Ky. 679, 141 SW 77. 


La.—Lowe v. Kansas City Southern 
R. Co143, lua. 281, 78: S559. 


N. H.—Bursiel v. ne tines etc., R. 
Co., 82 N. H. 363, 134 A 40. 


Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


{a] Gross negligence.—The negli- 
gence of a person on a railroad track 
within station limits on a very dark 
night in failing to either look or listen 
was gross negligence. Chattanooga 
Station Co. v. Harper, 138 Tenn. 562, 
199 SW 394. 


[b] Thus a person who without 
looking for trains steps directly in 
front of an approaching engine from 
the platform of an express company’s 
building, which he has visited for ex- 
press packages, is guilty of a want ae 
ordinary care. Chattanooga, etc., R. 
Ce v. Downs, 106 Fed. 641, 45 CCA 
511. 


42. Bursiel v. Boston, etc., R. Co., 
82 N. H. 368, 134 A 40: 


‘{a]: Thus, if a person at a station 
could see but a limited distance or 
hear indistinctly, reasonable care re- 
quired greater precaution than other- 
wise. Bursiel v. Boston, etc., R. Co., 
82 N. H. 363, 134 A 40. 


43. Rowe v. Chicago, etc., R. Co., 
144 Iowa 378, 122 NW 929; Lowe v. 
Kansas City Southern R. Co., 143 La. 


Sanders, 


ee ie S 559; Bursiel v. Boston, etc., 

R. 82 No H. 363, 134 A 40; Prince 
v. Chine et ete; R-- Cos 165 Wis.) 202, 
161 NW 765. 


[a] Illustration.—Plaintiff, a per- 
son familiar with his surroundings, 
who must have seen train had he 
looked south and charged his mind 
with what he was doing, was negli- 
gent where he walked along track, 
and, stepping toward it toavoid a mud 
puddle, was struck by locomotive com- 
ing up from behind. Prince v. Chi- 
cago, etc., R. Co., 165 Wis. 212, 161 
NW 765. 


44. Rowe v. Chicago, ete., R. Co., 
144 Iowa 378, 122 NW 929. 


45. Bernier v. Illinois Cent. R. Co., 
215 Ill. A. 454 [aff 296 Ill. 464, 129 
NE 747]. °* 


46. St. Louis, ete., R. Co. v. Tom- 
linson, 69 Ark. 489, 64 SW 347; Atchi- 
son, etce., R. Co. v. McElroy, 76 Kan. 


271,. 91... P7485, 123 .AmSR: 134,13 
LRANS 620. 

47. See cases supra § 2222. 

48. See cases infra this note. 

[a] Ilustrations.—(1) A boy of 
sixteen, of average intelligence and 
discretion, and fully aware of the 
danger of going into defendant’s 


yards, who, voluntarily exposes him- 
self to peril, is guilty of contributory 
negligence. Whitney v. Texas Cent. 
R.ACO0.;.50 VY Tex. 1 Cive2An 12210 -SWwiito; 
(2) A girl sixteen years of age may 
be guilty of negligence where there 
is no evidence to show that she was 
of less than the ordinary intelligence, 
and unable to appreciate the danger of 
walking near a railroad track over 
which trains were constantly running. 
Baltimore, ete., R. Co. v. Miller, 37 
App. (D. C.) 218. (3) It was not neg- 
ligence for a child, at a railroad sta- 
tion to get the mail, the station be- 
ing also the post office, to step out on 
the platform from the front door in 
the performance of her errand, and 
she was not bound to look and listen 


for an approaching train. Paulding 
v. New York Cent., etc., R. Co., 132 
App. Div. 68,116 NYS 518. (4) Where 


a boy twelve years old, of average 
intelligence, who had been employed 
for six months or more to perform 
minor duties in connection with his 
father’s employment as section fore- 
man, and who was familiar with the 
locality and the movement of trains, 
and knew that the train which struck 
him was overdue and likely to ap- 
pear at any moment, went to sleep 
on a platform in a position where he 


control of horses or teams being used about the tracks 


knew a passing train could strike him, 
he was negligent as a matter of law. 
Mann v. Missouri, eles Ry. Co., 123 Mo. 
A. 486, 100 SW 56 


49. Flagg v. palate ete; R:°Cos, 
96 Mich. 30, 55 NW 444, 21 LRA 835. 


[a] It was not contributoty neg- 
ligence for plaintiff to have driven his 
mules and wagon upon an elevated 
wagonway which had no railing and 
contained tracks which caused the 
mules to shy. Louisville, etc., R. Co. 
v. Morgan, 165 Ala. 418, 51 S 827. 

50. Flagg v. Chicago, etc., R. Co., 
96 Mich. 30, 55 NW 444, 21 LRA 835. 

[a] Young horse standing at a 
railroad station at which it had never 
been before. Flagg v. Chicago, etc., 
oe 96 Mich. 30,55 NW 444, 21 LRA 


51. 
supra. 


bee Assumption of risk see infra § 


53. Cal.—Jones v. Southern Pac. 
03; 14. / Cal, .Al510,.239) P.429: 


Tll.— Illinois Cent. R. Co. v. 
son, 184 Ill. 294, 56 
TU GAS V3 Ta: 


Ind.—St. Louis, etc., R. Co. v. Ridge, 
20 Ind. A. 547, 49 NE 828. 


Iowa.—Mabbott v. Illinois Cent. R. 
Co., 116 Iowa 490, 89 NW 1076: 


Kan.—Sweet v. Union Pac. R. Co., 65 
Kan. 812, 70 P 883. 


Ky.—Southern R. Co. v. Goddard, 
121 Ky. 567, 89 SW 675, 28 KyL 523, 13 
AnnCas 116: Cincinnati, ete., R. Co 
ane 78 SW 859, 25 KyL 1766, 


Flagg v. Chicago, etc., R. Co., 


Ander- 
NE 3381 [aff 81 


Md.—Baltimore, etc., R. Co. v. Char- 
vat, 94°Md. 569, 51 A 413. 


Mass.—French v. Boston, ete., 
Co., 230 Mass. 163, 119 NE 691. 


Mich.—Sheltrawn v. Michigan Cent. 
R. Co., 128 Mich. 669, 87 NW 893; 
Tubbs v. Michigan Cent. An Com 107 
Mich. 108, 64 NW 1061, 61 AmSR 320. 


Mo.—Moody v. Pacific R. Co., 68 Mo. 
470; Aleckson y. St. Louis-San Fran- 
cisco R. Co., (A.) 218 SW 894; Ridings 
ve Hannibal, etc., R. Co., 33 Mo. A. 527. 


Mont.—Neary v. Wobthern PacrR: 
er 387 Mont, 461, 97 P 944,19 LRANS 


R. 


nt Y.—Wheeler vy. Sundstrtm, etce., 
Co., 143 App. Div. 499, 128 NYS 355; 
White v. New York Cent., ete., R. Co. 
68 App. Div. 561, 73 NYS’ 827 ‘Tafe 174 
N. Y. 543 mem, 67 NE i091 mem]; 
German v. Suburban Rapid- Transit 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or cars,®* and if he fails to do so he is guilty of con- 
But the degree of care to be 
observed by such a person must be determined by the 
facts and circumstances of the particular case,°* and 
unless he has knowledge to the contrary,®? in exer- 


tributory negligence.*® 


Coyote NYS Sots tai J28 N. Y. 681 
mem, 29 NE 149 mem]. 


Pa.—Dell y. Phillips Glass Co., 169 
Pa, 549, 32 A 601; Noll v. Philadel- 
a ete., BR--Oo., 163. Pas 504, 30°A 

Tex.—Weatherford, etc., R. Co. v. 
Dunean, 10 Tex. Civ. A. 479, 31 SW 562 
{aff 88 Tex. 611, 32 SW 878]. 


Va.—Baltimore, ete., R. Co. v. Lee, 
110 Va. 305, 66 SE 51. 


W. Va.—Cicerello v. Chesapeake, 
etc., R. Co., 65 W. Va. 489, 64 SE 621. 

{a] One whose duty it is to carry 
mail to and from trains is required to 
use ordinary care in doing so, both in 
going upon or near the tracks and 
along platforms and station premis- 
es. Mabbott v. Illinois Cent. R. Co., 
116 Iowa 490, 89 NW 1076; Sweet v. 
Union Pac. R. Co., 65 Kan. 812, 70 P 
883; French v. Boston, etc., 
230 Mass. 163, 119 NE 691; : 
Michigan Cent. R. Co., 107 Mich. 108, 
64 NW 1061, 61 AmSR 320; Moody 
v. Pacific R. Co., 68 Mo. 470; White v. 
New York Cent., ete., R. Co., 68 App. 
Div. 5610 78°NYS. 827) [atl 2740N5 Y. 
543, 67 NE 1091]; Dell v. Phillips 
Glass Co., 169 Pa. 549, 32 A 601. 


54. Illinois Cent. R. Co. v. Keller, 
77 Ill. A. 474; Hadley v. Lake Erie, 
ete., R. Co., 21 Ind. A. 675, 51 NE 337; 
Hicks v. Missouri Pac. R. Co., 46 Mo. 
A. 304; St. Louis Southwestern R. 
Co. v. Barrett, (Tex. Civ. A.) 207 SW 
557; Missouri, etc., R. Co. v. Hous- 
man, 60 Tex. Civ. A. 102, 127 SW 251; 
Ft. Worth, ete., Ry. Co. v. Hddleman, 
52 Tex, Civ. A. 181, 114 SW 425. 


[a] What constitutes.—It is the 
duty of a person driving any team 
near a locomotive to exercise such 
care and prudence to prevent such 
team from running away and causing 
injury as a person of ordinary care 
would exercise under the same or sim- 
jlar circumstances for his own safe- 
ty. St. Louis Southwestern R. Co. v. 
Barrett, (Tex. Civ. A.) 207 SW 557. 


[b] Mlustration—wWhere plaintiff 
at the time of his injury was right- 
fully at the side of defendant rail- 
road’s cars, he was not chargeable 
with contributory negligence in the 
handling of his team, if defendant’s 
negligence put him or the team ina 
position of peril, and he acted in a 
way that seemed prudent to him under 
the circumstances. Ft. Worth, etce., 
Ry. Co. v. Eddleman, 52 Tex. Civ. A. 
181, 114 SW 425. 

55. U. S.—Stevenson v. Chicago, 
etc., R. Co., 18 Fed. 493, 5 McCrary 624. 


Ark.—St. Louis-San Francisco R. 
Co. v. McClinton, 178 Ark. 73, 9 SW 
(2d) 1060; Bauer v, St. Louis, ete, 
R. Co., 46 Ark. 388 (holding a car in- 
spector negligent in being struck by 
a train which he might or should 
have avoided). 

Tll.— Chicago Belt R. Co. v. Skszype- 
zak, 225 Ill. 242, 80 NE 113 (track re- 
pairer held guilty of contributory neg- 
ligence as a matter of law); Wilson 
v. Illinois Cent. R. Co., 210 Ill. 603, 
71. NE 398 [aff 109 Ill. A. 542]. 

Ind.—Pittsburgh, etc., R. Co. v. Co- 
zatt, 39 Ind. A. 582, 79 NE. 534. 

Iowa.—McCabe v. Minneapolis, etce., 
R. Co., 188 Iowa 642, 176 NW 613; 
Mabbott v. Illinois Cent. R. Co., 116 
Towa 490, 89 NW 1076; Platt v. Chi- 
cago, ete., R. Co., 84 Iowa 694, 51 NW 
254. 

Mich.—Johnson y. Minneapolis, etce., 
"RR. Co., 140 Mich. 292, 103 NW 594. 

N. Y.—Wheeler v. Sundstrom, etc., 

Co., 143 App. Div. 499, 128 NYS 355; 
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Brainard v. New York, etc., R. Co., 
132 App. Div. 498, 117 NYS 1098. 


Pa.—Spring v. Davis, 273 Pa. 389, 
117 A 184, 


_ Tex.—Atchison, etc., R. Co. v. Clas- 
Bln) (Give A.) eo ol SW 358; Free- 
man v. Huffman, 61 Tex. Civ. A. 200, 
130 SW 195; Missouri, etc., R. Co. v. 
Housman, 60 Tex. Civ. A. 102, 127 SW 
251; Wood v. St. Louis Southwestern 
aes 48 Tex. Civ.. A. 328, 107 SW 


Utah.—Smith vy. Centennial Eureka 
Min. Coil, 27 Utah: 307, 75 P7749. 


Va.— Baltimore, ete., R. Co. v. Lee, 
110 Va. 305, 66 SE 51; Risque v. Ches- 
ha etce., R. Co., 104 Va. 476, 51 SE 


Wis.—Culbertson v. Milwaukee, etc., 
R. Co., 88 Wis. 567, 60 NW 998. 


[a] MTllustrations.—(1) A person is 
guilty of contributory negligence pre- 
cluding a recovery where he is injured 
while working about a_= standing 
freight car by other cars bumping 
against it, if such cars were put in 
motion by his own act in removing the 
brakes or uncoupling them from oth- 
er cars (Stevenson v. Chicago, etc., R. 
Co., 18 Fed. 4938, 5 McCrary 634), (2) 
or where he voluntarily and unneces- 
sarily places himself in a position of 
danger near or in front of. moving 
cars (Johnson v. Mirineapolis, ete., R. 
Co., 140 Mich. 292, 103 NW 594; Cul- 
bertson v. Milwaukee, etc., R. Co., 88 
Wis. 567, 60 NW 998). (3) Where 
the employee of an oil company main- 
taining a supply station under lease 
from a railway company placed a 
ladder on which he was to work in 
painting so that a passing engine 
could not clear it, and was injured 
when an engine struck the ladder, he 
was guilty of contributory negligence. 
McCabe v. Minneapolis, ete., R. Co., 
188 Iowa 642,176 NW 613. (4) A mail 
carrier who uses a push cart in his 
work is negligent in placing his push 
cart so near the train as to be injured 


by its moving. Mabbott v.. Illinois 
Cent. R. Co., 116 Iowa 490, 89 NW 
1076. 

[b] Where given warning of 


train’s approach, an employee of a 
contractor engaged in repairing rail- 
road tracks was guilty of negligence, 
as a matter of law, in not retiring a 
safe distance but instead stood so 
close to the track leaning on a fork 
as to be struck by an overhanging 
part of the engine. Spring v. Davis, 
273 Pa. 389, 117 A184. 


{e] Climbing between cars.—St. 
Louis-San Francisco R. Co. v. MecClin- 
tomy 17 SeAak. S735 SSW C2d)r 1060: 
Freeman v. Huffman, 61 Tex. Civ. A. 
200, 180 SW 195. 

[d] Absence of warning flag.—(1) 
A car repairer knowing that there was 
no blue flag up on the repaired car 
when he went under it, was negli- 
gent. Atchison, etc., R. Co. v. Clas- 
sin, (Tex. Civ. A.) 1384 SW 358. (2) 
Plaintiff, who knew that no flag or no- 
tice was put up indicating that he 
was at work inspecting the cars, and 
who did not notify the crew who were 
putting cars on the track, and who did 
not look to see where the engine was, 
is guilty of contributory negligence. 
Brainard v. New York, etc., R. Co., 132 
App. Div. 498, 117 NYS 1098. 


[e] Choice of ways.—An employee 
of an independent contractor repairing 
a depot, who was injured by being 
caught between a car and a bumping 
post while procuring a lifting jack, 
who had selected the most direct way 
in procuring the jack, was not guilty 
of contributory negligence as a mat- 
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cising such care and precaution, such workman has 
a right to rely on the assumption that the railroad 
company will exercise proper precantions for his 
protection,®* and negligence cannot be imputed to him 
from the mere fact that he was on or near the track 


ter of law in selecting a dangerous 
way to procure the jack. Pittsburgh, 
etc.; R. Co, v.Cozatt, 39) Ind. As 682; 
79 NE 534. 


[f] Where workman fails to ob- 
serve rules of his employer whereby 
he is injured, the defense of contrib- 
utory negligence is available to the 
railroad company, although no con- 
tract relation exists between it and 
such workman. Smith vy. Centennial 
Eureka Min. Co., 27 Utah 307, 75 P 749. 


56. Colo.—Sagara yv. Chicago, ete., 
R. Co., 58 Colo. 286, 144 P 881. 


Ind.—Chicago, ete., R. Co. v. Ste- 
phenson, 83 Ind. A. 95, 69 NE 270. 


Ky.—Martin v. Louisville, etc., R. 
eee 95 Ky. 612, 26 SW 801, 16 KyL 


Tex.—Missouri Pac. R. Co. v. White, 
80 Tex. 202, 15 SW 808; Ft. Worth, 
ete., RR. Co. veBell, 5 Tex. Civ. Aw28, 
23 SW 922. 


Wis.—London Guarantee, ete., Co. v. 
Great Northern R. Co., 197 Wis. 241, 
221 NW 762. 


And see cases supra note 53. 


[a] Failure of railroad employee 
to use danger signal on car which he 
is repairing, as required by the rules 
of the company, cannot be set up 
as contributory negligence in an ac- 
tion by such employee against another 
railroad company for injury caused 
by the backing of an engine of de- 
fendant against the car which he was 
repairing, when such engine was 
wrongfully on the tracks of the com- 
pany which employed plaintiff. Ft. 
Worth, etc., R. Co. v. Bell, 5 Tex. Civ. 
A. ‘28, 23 SW. -922. 


[b] Railroad brakeman engaged in 
coupling and uncoupling cars in the 
yard of the company is not guilty, of 
contributory negligence in riding on 
a ladder on the side of a freight car, 
in going from one point to another in 
pursuance of his work. Martin v. 
Louisville, etc., R. Co., 95 Ky. 612, 26 
SW 801, 16 KyL 150. 


[ec] Railroad fireman (1) is not 
negligent as a matter of law in going 
under his engine and cleaning out the 
ash pan, in the performance of his 
duty, although while doing so cars 
are projected against the engine 
through the negligence of the em- 
ployees of another company (Chicago, 
ete., R. Co. v. Stephenson, 33 Ind. A. 
95, 69 NE 270); (2) and the rules of 
his company requiring car inspectors 
to place signals when inspecting cars 
are not applicable to him (Chicago, 
ete., R. Co. v. Stephenson, supra). 


[d] Where inspection of brakes is 
no part of duty of certain railroad 
employee, he is not negligent in fail- 
ing to inspect them. Missouri Pac. R. 
Co. v. White, 80 Tex. 202, 15 SW 808. 


57. Gatta v. Philadelphia, ete, R-. 
Co., 25 Del. 356, 80 A 617: [rev 24 
Del. 293, 76 A 56]; Cincinnati, ete., R. 
ae v. Harrod, 182 Ky. 445, 115 SW 


[a] For example, where a yard 
brakeman, working for another road 
in yards used by defendant and oth- 
er roads, knew that defendant’s fast 
train was due at a certain time, he 
eould not rely on any duty of de- 
fendant to the public to slacken its 
speed while running through the city. 
Cincinnati, etc., R. Co. v. Harrod, 132 
Ky. 445, 115 SW 699. 


58. Colo.—Kansas Pac. R. Co. v. 
Ward, 4 Colo. 30. 


Del.—Gatta v. Philadelphi&, ete., R. 


_Co., 25 Del, 356, 80 A 617 [rev 24 Del. 


293, 76 A 56]. 


€78 [52 C.J.] 


at the time the train or car which caused his injury 
;>9 nor, in the absence of special cireum- 
stances suggesting danger, is he required to exercise 
active vigilance for approaching trains,°° except 
when he is not at work demanding his attention;°? 
and he even has the right to become so engrossed in 


came along 
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his labor that he may become oblivious to the ap- 


..Ind.—Pittsburgh, etc., R. Co. Vv. Ives, 
12 Ind. A. 602, 40 NE 923. 


WHkty—Cincinnati;*® ete4, 7R. (Co. = Vv. 
Smith, 168 Ky. 185, 181 ‘SW 977; ‘Cin- 
cinnati, ete., R. Co. Vv. Winningham, 
156 Ky. 434, 161 SW 506. 


_ Mass.—French v. Boston, etc. R. 
Co., 230 Mass./163, 119 NE 691. 


Mich.—Wells v. Grand Rapids, etc., 
R. Co., 184 Mich. 289, 151 NW 630. 


Minn.—Iltis v. Chicago, ete., R. Co., 
40 Minn. 273, 41 NW 1040. 


Mo.—Johnson v. Waverly Brick, 
etce., Co., 276 Mo. 42, 205 SW 615; 
pe ene v. St. Louis, ’ete., R. Coy, 139 
Mo. 44,119 SW 522: Nelson v. Wa- 
beehe R. Co., 132 Mo. A. 687, 112 SW 
1017; Kincaid v. Kansas City, etc., 
R. Co., 62 Mo. A. 365. 


Mont.—Mullery v. Great Northern 
R. ee 50 Mont. 408, 148 P 328. 


Y.—Loomis v. Lake Shore, etc., 
18s So. 182 N. Y. 380, 75 NE 228; ‘New- 
son v. New York Cent. R. Co., 29 N. Y. 
383; Murphy v. New York Cent., ete., 
R. Co., 44 Hun 242 [aff 118 N. Y. 527 
mem, 23 NE 812 mem]; Roll v. North- 
ern Cent. R. Co., 15 Hun 496 [aff 80 N. 
Y. 647 mem]; Noonan v. New York 
Cent! ete, R..Co., 16 NYS: 678 ...[aft 
131 N. Y. 594, 30 NH 67]. 


N. C.—Cogdell v. Ube tS etec., 
RaCo,, LI0N: C.'313)-41 SHS 


s. C2 Gosawin v. stale Coast 
“Line R. Co., 82 S. C. 321, 64 SE 242. 


Tex.—El Paso, etc., R. Co. v. Darr, 
(Civ2 2AL) 293 SW 166. 


Vt.—Lavelle v. Central Vermont R. 
Co., 94 Vt. 80, 108 A 918. 


[a] 
gaged in inspecting cars for one com- 
pany who knew that the yard master 
of another company had seen him at 
his work had the right to assume that 
the yard master would not run cars 
against those he was inspecting. El 
Paso, ete), R..Co.'ve Darr, (Tex? Civ: 
A.) 93 SW 166. (2) A mail contrac- 
tor is entitled to rely on the rail- 
road’s practice to stop a train bound 
for a particular point at switch until 
express matter and mail had been 
removed from another train. French 
v. Boston, ete., R., 230 Mass. 168, 119 
NE 691. 


{b] Shipper injured on account of 
accumulation of ice on stock chute 
is not guilty of contributory negli- 
gence in failing to sprea’d sand or ash- 
es upon the chute, unless it was glar- 
ingly dangerous, it being the duty of 
the railroad company to do so. Kin- 
ecaid v. Kansas City, ete., R.-Co., 62 
Mo. A. 365. 


[ec] Where poe is injured by 
unsoundness of apron covering the 
space between a car which he is un- 
loading and the platform, he is not 
guilty of contributory negligence in 
falling from the car on the apron, 
which he did not know,:or could not 
have discovered by ordinary inspec- 
tion, to be unsound, unless the fall 
from the car was the result of a want 
of care on his part. Cogdell v. Wil- 
mington, etc., R. Co., 130 N. C. 313, 41 
SE 541. 

[d] Rules of company.—A brake- 
man had a right to assume that every 
rule of the company would be ob- 


served. Loomis v. Lake Shore, etc, 
Re iCo., 182° Ni. z¥.) 380; 75 NB 228: 
[e] Assuming that warning flag 


on car will be seen where placed there 


Thus, (1) a car inspector en- | 


by car repairer to indicate that the 
car is not to be disturbed is not con- 
tributory negligence. Murphy v. New 
York Cent., etc., R. Co., 44 Hun 242 
[aff 118 Neb 27 mem, 23 NE 812 
mem]. 


[ft] Keeping lookout and giving 
warning.—Cincinnati, etc., R. Co. v. 
Smith, 168 Ky. 185, 181 SW 977. 


{g] Extent of reliance.—A _ civil 
engineer representing a railroad com- 
pany in the construction by a con- 
tractor of a railroad track, and who is 
familiar with the details of the work, 
has no legal right to rely wholly on 
the conduct of operators of trains on 
a temporary construction track. 
Wheeler vy. Sundstrom, etc., Co., 143 
App. Div. 499, 128 NYS 355. 


[h] Custom and usage of railroads 
using a yard not to require warning 
signals that cars on a general deliv- 
ery track were being repaired did not 
excuse the repair man of a road in 
voluntarily and unnecessarily risking 
the known and obvious danger of hav- 
ing a car moved upon him by the other 
road in switching, by getting under it 
without displaying the usual repair 
signals. Lavelle v. Central Vermont 
R. Co., 94 Vt. 80, 108 A 918. 


[i] Employee of railroad company 
(1) has the right to act on the pre- 
sumption that another company us- 
ing the track will conform to the 
rules of his company, as to signals 
and stops (Roll v. Northern Cent. R. 
Co., 15 Hun 496 [aff 80 N. Y. 647]), 
(2) as that it will comply with the 
rules of his company requiring a 
brakeman on cars set in motion to 
be in a position to enable him to per- 
ceive danger (Noonan vy. New York 
Cent:, etc. JR. Co., 16 NY Sens att 
131 N. Y. 594, 30 NE 67]) (holding 
therefore that an employee working 
upon the track and omitting to pay 
attention to the movements of ap- 
proaching trains in reliance on suc 
rules is not guilty of contributory 
negligence as a matter of law). 


[i] That its freight cars will be 
loaded in usual mode, and not with 
timbers projecting beyond the sides, 
may be Mwy aan Pac, 
Co. v. Ward, 4 Colo. 


59. Toledo, etc., v. 
holm, 83 Fed. 652, 27 ccs. 663; Ste- 
venson vy. Chicago, ete, R. Co., 18 
Fed. 4938, 5 McCrary 634; Losey v. 
Atchison, etc., R. Co., 84 Kan. 224, 114 
P-1938,.33 "LRANS 414: Newson v. New 
York Cent. R. Co., 29 N.Y, 3833 \Hud- 
son v. Atlantic Coast Line R. Co., 
142 N. C. 198, 55 SE 108. 


[a] Thus one accompanying live 
stock in shipment, who has occasion 
to walk at night between his train 
and a depot, is not as a matter of law 
negligent if, in attempting to walk 
in a safe space -between two tracks, 
he inadvertently gets close enough 
to one of them to be struck by an 
approaching train, Losey vy. Atchison, 
etc., R. Co., 84 Kan. 224, 114 P 198, 33 
LRANS 414. 


60. U. S.—Hutchinson v. Norfolk, 
etc., R. Co., 171 Fed. 410, 96 CCA 3866. 


Ind.—Pittsburgh, ete, R. Co 
Seivers, 162 Ind. 234, 67 NE 680, 10 
NE 133, 

Iowa.—McMarshall v. Chicago, etce., 
R. Co., 80 Iowa 757, 45 NW 1065, 20 
AmSR 445 (holding that the rule that 
one going upon the track of a rail- 
road company is required to look and 


Chis- 


proach of trains.®? 
immediate danger is he negligent if he makes a mis- 
take of judgment in his movements ;°* but it is con- 
tributory negligence for such a person to leave a 
place of safety and go into one of obvious danger with 
full knowledge and. appreciation of the circumstanc- 


[§ 2230 


Nor in eases of unexpected or 


listen for approaching trains does not 
apply to the conductor of a train who 
in a common switch yard steps on 
the adjacent track of another com- 
pany for the purpose of signaling his 
engineer). 

Ky.—Southern R. Co. v. Goddard, 
121 Ky. 567, 89 SW 675, 28 KyL 523, 12 
AnnCas 116. 


Mich.—Helbig v. Michigan Cent. R. 
Co., 85 Mich. 359, 48 NW 589. 


Minn.—Jordan vy. Chicago, etc., R. 
ree 58 Minn. 8, 59 NW 633, 49 AmSR 


N. Y.—Ominger v. New York Cent., 
ree R. Co., 4 Hun 159, 6 Thomps. & C. 
498, 

W. Va.—Fowler v. Baltimore, etc., 
Ry: Co. LS Wi. V aie bos 


[a] Shipper (1) is bound in go- 
ing about the premises of a railroad, 
in looking after his stock, to use or- 
dinary care for his own safety, but 
need not anticipate danger (South- 
ern R. Co. v. Goddard, 121 Ky. 567, 89 
SW 675, 28 KyL 523); (2) and where 
the railroad company by its own act 
has put such shipper off his guard 
and given him good reason to believe 
that vigilance is not needed, the lack 
of such vigilance on his part is no bar 
to his claim for damages (Fowler v. 
Baltimore, etc., R. Co., 18 W. Va. 579). 


[b] Knowledge of danger from 
Switching operations makes it con- 
tributory negligence for one repair- 
ing a track to return to his work with- 
out first learning whether more cars 
were to be switched. Hutchinson y. 
Norfolk, etc., R. Co., 171 Fed. 410, 96 
CCA 366. 

61. Pittsburgh, etc., R. Co. v. Sei- 
vers, 162 Ind. 234, 67 NE 680, 70 NE 
133; Farmer v. Michigan Cent. R. Gos 
99 Mich. 131, 58 NW 45; Sweatman v. 


Pennsylvania R.vCo., 264 Pa. 286, 107 
A 697. 
62. Goodfellow v. Boston, ete., R. 


Co., 106 Mass. 461; Nelson v. Wabash 
R. Co., 132 Mo. A. 687, 112 SW 1017; 
Gessley v. Missouri Pac. R. Cox 32 
Mo. A. 413. But see Laughlin v. St. 
Louis, etc., R. Co., 144 Mo. A. 185, 129 
SW 1006 (one inspecting corn handed 
to him by another in a freight car 
cannot rely on the presumption that 
a warning will be given of a train’s 
approach, and lose himself in thought 
ee e to forget his dangerous posi- 
ion 


63. Stevenson v. Chicago, ete., R. 
Co., 18 Fed. 493, 5 McCrary 634 (at- 
tempt to pass between ears); Hudg- 
ens v. St. Louis, ‘ete., R. Co., 139 Mo. 
A. 44, 50, 119 SW 522; Gulf, ete., R. 
Co. v. Bryant, 30 Tex. Civ. A. 4, 66 SW 
804; St. Louis, ete., R. Co. v. Holmes, 
(Tex. Civ, A.) 49 SW 658. 


“At the instant of impending dan- 
ger, men are not required to stop and 
determine upon the safest course to 
pursue. It is excusable, when acting 
under the excitement of the occasion, 
to act with celerity, and it may be 
with less care than an ordinarily pru- 
dent man would exercise in a cool 
state of mind.” Hudgens y. St. Lou- 
is, ete., R. Co., supra. 


{a] Jumping from car because of 
fear of injury caused by a belief that 
his car would be struck by another 
ear is not contributory negligence, 
Guilt, ete. «Rm Co, x Bryant, 30 Tex. 
Civ. /A. 4, 66 SW 80 


Acts in seal) at crossings 
see supra §§ 1862, 2201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2230] 


es.°4 


man.°®? 


move cars being unloaded.*° 


64. Lambrakis v. Chicago, etc., R. 
Co., 198 Iowa 641, 199 NW 994; Runk 
v. Chicago, etc., R. Co., 227 Ky. 328, 
12 SW (2d) 702; Chesapeake, etc., 
R. Co. v. Hudson, 169 Ky, 580, 184 SW 
884; Louisville, ete., R. Co. v. Weldon, 
165 Ky. 654, 177 sw 459; Louisville, 
ete., R. Co. v. Franklin, 165 Ky. 595, 
177 SW 457; Cincinnati, etc., R. Co. 
v. Harrod, 132 Ky. 445, 115 SW 699; 
Grathwohl v. New York Cent., etc., 
eee 1G App. Div. 76, -10t NYS 


[a]. Thus a coal company em- 
ployee, running in front of a moving 
ear, knowing that the brakes were de- 
fective, to throw a switch, is guilty 
of contributory negligence. Runk Vv. 
Chicago, ete., R. Co., 227 Ky. 328, 12 
Sw (2d) 702. 

{b] Knowledge of danger.—An 
employee of a brick plant, injured 
when he released the brake of a coal 
ear at the request of the conductor, 
against which a locomotive was push- 
ing, without knowledge or realization 
of his danger, is not guilty of con- 
tributory negligence. Chesapeake, 
etc., R. Co. v. Hudson, 169 Ky. 580, 
184 SW 884. 


65. Richmond, etc., R. Co. v. Watts, 
92 Ga. 88, 17 SE 983 


[a] Watchman “Be one road in go- 
ing upon the tracks of another road 
is required to exercise the same care 
as is required of any other intruder. 
Richmond, etc., R. Co. v. Watts, 92 Ga. 
88, 17 SE 983. 

Care sogeved of trespassers see 
supra § 2198. 

66. Aaewe. v. Georgia R., 
Coty LT Ga: A. 34, 86 SE 328. 


Ky,—-Louisville, ete, “R..~Co: -v. 
White, 167 Ky. 244, 180 SW 353. 


Md.—Texas Co. v. Washington, etc., 
Electric R. Co., 147 Md. 167, 127, A 
752, 40 ALR 495. 


N. Y.—Phalen v. Rae, 219 N. Y. 394, 
114 NE 806; Hulse v. New York, etc., 
Rico: ik Hun 40, 24 NYS 512. 


Sagi s te v. Moss, (Civ. A.) 219 
Sw 548. 

[a] Improper unloading.—(1) <A 
consignee’s employee, injured by 
freight falling around him on defend- 
ant railway’s congested freight plat- 
form, with which he was fully ac- 
quainted, is negligent in pulling aside 
the first pieces of freight he found 
in his way, without stopping to see 
whether it supported other pieces of 
freight piled around it. Texas Co. v. 
Washington, etc., Electric R. Co., 147 
Md. 167, 127 A 752. (2) One who re- 
moves stakes and crossties which sup- 
port piles of lumber upon a car which 
he is unloading so that it falls and in- 
jures or kills him is guilty of con- 
tributory negligence. Hulse v. New 
York, etc., R. Co., 71 Hun 40, 24 NYS 
512. 


etc., 


67. Schaff v. Moss, (Tex. Civ. A.) 
219 SW 548. 


68. Pearson v. Chicago, etc., R. Co., 


Where a person is not lawfully working on or 
about such tracks or ears, he is held to the same de- 
gree of care as‘any other intruder.® - 


In loading or unloading cars workmen must use 
due care,°® the degree of care being proportionate to 
the danger indicated by the situation and reasonably 
to be foreseen therefrom by an ordinarily prudent 
Such a person engaged in loading or.unload- 
ing a car placed on a sidetrack for that purpose has 
the right to give his undivided attention to his du- 
ties®* and to act on the assumption that the ear will 
not be molested by the company or his position ren- 
dered hazardous, without some notice or warning,®® 
particularly where the railroad has agreed not to 
He is under no obliga- 
tion to warn the railroad of his presence on the car,*! 


RAILROADS 


(Mo. A.) 200 SW 
Quincy, etc., R. Co., 


441; Fellhauer v. 
191 Mo..A. 137, 177 


SW 795; Hudgens v. St. Louis, etc., 
R. Co., 189 Mo. A. 44, 119 SW 522; 
Missouri, ete., R. Co. v. Collins, 47 


Okl. 761, 150 P 142; Houston, etc., R. 
Co. v. Gerald, 60 Tex. Civ: A, 151, 128 
SW 166; Kressin v. Chicago, ete., R. 
Co., 194 Wis. 480,215 NW 908. And 
see cases infra note 69. 

[a] Whus a shipper in a car while 
loading it is not guilty of contribu- 
tory negligence for failure to take 
precautions against injuries by_the 
car’s being struck by an engine. Fell- 
hauer vy. Quincy, etc., R. Co., 191 Mo. 
ASST le Ge WV ao: 


69. U. S.—Chicago, etc., R. Co, v. 
Shaw, 116 Fed. 621, 54 CCA 77 [cer- 
tiorari den 187 U. S. 640 mem, 23 SCt 
841 mem, 47 L. ed. 345 mem]. 


Ala.—Alabama Great Southern R. 
Co. v. Foley, 195 Ala. 391, a S 726. 


Il].—Chicago, ete., R. C Goebel, 
119 Ill. 515, 10 NE 369 cafe Yo Tha AG 
163]. 

Ind.—Pittsburgh, ete, R. Co. v. 
Ives, 12 Ind. A. 602, 40 NE 923; To- 
ledo, etc., R. Co. v. Hauck, 8 Ind. A. 
367, 35 NW 578. 

Minn.—Iltis v. Chicago, etc., R. Co., 
40 Minn. 2738, 41 NW 1040. 


Mo.—Hudgens v. St. Louis, ete., R. 
Co., 139 Mo. A. 44, 119 SW 522; Gess- 
ley Vv. Missouri Pac. Rv Gos 32° Mo. A. 

N. Y.—Flynn v. New Jersey Cent. 
BR. Co:; 15 NYS 328,20 Naa Cive Proc: 
179, 27 ~AbbNC.. 31. [rey Jon . other 
grounds 142 N. Y. 439, 37 NE 514] 
(attempt to pass through an opening 
purposely made to assist in loading). 

Okl.—Missouri, ete., R. Co. v. Col- 
lins, 47 Okl. 761, 150 P 142. 

Tex.—St. Louis Southwestern R. 
is v. Kenneniore, (Civ. A.) 81 SW 


70. Texas, etc., R. Co. v. Crockett, 
(Tex. Civ. A.) 298 SW 654. 

71. Dooley v. Missouri, etc., R. Co., 
50 Tex, Civ. A. 298, 110 SW 135. 


[a] Reason for rule.—The pres- 
ence of persons on cars placed on side- 
tracks for the purpose of being un- 
loaded should be anticipated by the 
railroad. Dooley v. Missouri, etc., R. 
Co., 50 Tex. Civ. A. 298, 110 SW 135. 


72. Ala.—Alabama Great Southern 
R. Co. v. Foley, 195 Ala. 391, 70 S 726. 

ere ed Cent. R. Co. v. Shultz, 
64 Ill. 

Ind. HE ig ete., R. Co. v. Hauck, 
8 Ind. A. 367, 35 NE 573. 

Ky.—Chésapeake, ete., Ry. Co. v. 
Plummer, 143 Ky. 97, 136 Sw 159. 

La.—Southern v. New Orleans, 10 
La, A. 335, 120 S 528. 

Minn.—Iltis v. Chicago, ete., R. Co., 
40 Minn. 2738, 41 NW 1040. 


Mo.—Fellhauer v. Quincy, ete., R. 
Con, 17h Mo. A, 137; 177 SW 795. 
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and he is not, negligent in failing to keep a constant 
lookout or otherwise exercise active vigilance to pro- 
tect himself against trains or cars that may come 
in contact with the ear on which he is working,*? un- 
less he knows or has reason to know of their approach. 
and likelihood to molest his car;** 
warned of an impending danger he must take such 
reasonable precautions for his safety as may be 
necessary under the circumstances.** 
man has a right to occupy the position for loading or 
unloading designated by an agent of the company, 
even if it be hazardous,’* but it is contributory neg- 
ligence for one engaged in loading or unloading ears 
to occupy a position of inherent danger, when not 
actively engaged at his work, without taking proper 
precaution for his safety.7® 


but on being 


Such a work- 


Where the materials 


N. Y.—Conlan v. New York Cent., 
ete., R. Co.,-74 Hun 116, 26 NYS 659 
[afte 148 N. Y. 748 mem, 43 NE 986 
mem]; Barton v. New York Cent., 
ete.,, R.- Co., 1) Thomps: .@ Cl 297 pate 
56 N. Y. 660]. 


Pa.—Di Iordio. v. Director Gen. of 
Railroads, 270 Pa. 111, 112 A 742. 

Tex.—St. Louis Southwestern 
oa v. Kennemore, (Civ. A.) 81 

Utah.—Copley v. poten Pac. RCo; 
26 Utah 261, 73 P 517 

Wis.—Kressin v. Chicago. eUG,;: Ev: 
Co., 194 Wis. 480, 215 NW 908 


alee to look and listen see infra § 


R. 
SW 


73. Chicago, etc., Ri Cov soeeeats 
209 Il. 452, 70 NE 591; 
Lake Erie, ete., Ri Co,, 
51 NE 337, (A.) 46 NET 935; Toledo, 
Bte rane. Co. v. Hauck, 8° Ind. A. 367, 
385 NE 573; Louisville, etc.) Re ‘Cooives 
Smith, 84 SW 755, 27 KyL 257; Tum- 
alty v. New York, ete.) aR. Co., 170 
Mass. 164, 49 NE 85. 


[a] Notice not to move car.—No- 
tice to the conductor of a switching 
train that a car loaded with corn is 
leaking and not to move it any further 
as he wished to fix it does not excuse 
a person from crawling under the car 
and attempting to fix it without exer- 
cising proper care for his safety, 
where he is familiar with the method 
of switching at that point and knows 
that the conductor might receive or- 
‘ders to do additional switching. Chi- 
cago, etc., R. Co. v. Petit, 209 Ill. 452, 
70 NE 591. 


[b] Where workmen engaged in 
repairing switch know of danger of 
locality and that engines are fre- 
quently passing, and they take no pre- 
cautions by signal or otherwise, they 
are guilty of contributory negligence 
precluding a recovery. Tumalty v. 
New York, etc., R. Co., 170 Mass. 164, 
49 NE 85. 


74. Louisville, ete., R. Co. v. Hay, 
145 Ky. 655, 141 "SW 64; Chesapeake, 
CiGr rtm GOun Va Plummer, 143 Ky. 97, 
136 SW 159: Pertue v. Louisiana- 
Western R. Co., 127 La. 722, 538 S 969. 


_ [a] Remaining in car after warn- 
ing of the approach of a switch engine 
is negligence. Pertue v. Louisiana- 
Western R. Co., 127 La: 722; 53-8 
969 (injury caused by sacks of rice 
falling after impact). 

Assumption of risk see infra § 2238. 


75. Pittsburgh, etc., R. Co. v. Ives, 
12) Ind. A. 602; *40 (Ni 923%  Prattt v. 
New York, etc., R. Co., 187 Mass. 5, 
72 NE 328; Newson v. New York Cent. 
COs, 2OUN.| Va doar 


[a] Thus one going between rails 
while pushing a car with a bar fur- 
nished by defendant’s agent is not 
guilty of contributory negligence as a 
matter of law. Pratt v. New York, 
etc., R. -Co., 187 Mass. 5, 72 NE 328. 


76. Rega v. New York, etc., R. Ce., 
164 App. Div. 433, 149 NYS 843; Bar- 
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in the car are improperly loaded, the dangers of which 
are apparent, it is contributory negligence for the 
workman to proceed in face thereof,’” although he 
is under no obligation to examine the contents of a 


car to see if it is properly loaded.*® 


fully engaged in loading or unloading cars goes upon 
the tracks where his work does not require him to 
be, he must exercise the same degree of care as any 


other intruder.?® 


Use of facilities and equipment of railroad.®° 
sons who make use of facilities or equipment of the 
railroad in connection with their, work on or about 
cars or tracks must use the same in a prudent man- 
ner, failure to do so constituting negligence,*? but 
it is not contributory negligence for such a person 
to fail to look for defects which an examination or 


RAILROADS 


Where one law- 


Py A) a oe ee 


[§§ 2230-2231 


asked by the railroad to do so,®* but the use of such 
facilities or equipment obviously so defective as to 
be dangerous would be contributory negligence.** 
It has been held that he has no right to rely on the 
presumption that cars furnished are in safe repair, 
where he knows that other cars similarly furnished 
were defective,®®> yet a shipper who makes use of the 
only facilities available, which are inadequate or un- 


safe, cannot be held to be guilty of contributory neg- 


Per- 


inspection would reveal,®? even though he had been 


rage v. Philadelphia, etc., R. Co., 60 
Pa. Super. 66; Lancaster v. Crockett, 
(Tex. Civ. A.) 271 SW 307. 


fa] Thus one injured while lean- 
ing against the wheel of one of the 
box cars he was employed by a third 
person to unload, which was moved 
by pushing back a string of box ears, 
is negligent, in the absence of an 
agreement of the railroad not to dis- 
turb the cars during the unloading 
process. Lancaster v. Crockett, (Tex. 
Civ. A.) 271 SW 307. 


[b] Going under car to avoid rain 
is contributory negligence. Rega v. 
New York Cent., etc., R. Co., 164 App. 
Div. 433, 149 NYS/ 8438; Barrage v. 
Philadelphia, etc., R. Co., 60 Pa. Super. 


77. Anderson v. Southern R. Co., 20 
F. (2d) 71; Louisville, etc., R. Co. v. 
White, 167 Ky. 244, 180 SW 353. 

78. Louisville, etc., R. Co. v. White, 
167 Ky. 244, 180 SW 353. 


79. Southern R. Co. v. Morrison, 
105 Ga. 543, 31 SE 564; Burns v. Bos- 
ton, ete., R. Co., 101 Mass. 50; Bar- 
dis v. Philadelphia, ete., R. Co., 267 
Pa. 352, 109 A 621. 


{a] Failure to look and listen.— 
(1) An employee struck by an en- 
gine on a track where his work did 
not require him to be, and where if he 
had looked and listened he could have 
seen or have heard the engine, is 


guilty of contributory negtigence. 
Bardis v. Philadelphia, etc., Coy, 
267 Pa. 352, 109 A 621. (2) Duty to 


Yook and listen see supra § 2216. 


[b] One unauthorizedly going upon 
track to move cars.—Southern R. Co. 
v. Morrison, 105 Ga. 543, 31 SE 564; 
Burns v. Boston, etc., R. Co., 101 Mass. 
50. / 


80. Care required as to cars see 
supra § 2175. 

g1. Ark:—St. Louis, etc., R. Co. v. 
Fritts, 85 Ark. 460, 108 SW 841. 

Mo.—Caenefielt v. Bush, 198 Mo. A. 
486, 199 SW 1041. 

N. Y.—Rashkoff v. Erie R. Co., 141 
App. Div. 624, 126 NYS 489 [aff 206 N. 
Y. 744 mem, 100 NE 1133 mem). 

N. C.—Silvey v. Seaboard Air Line 
Ryd 7 22. Oo LO. 90S 4. 

Pa.—Cochran v. Pennsylvania R. 
Co., 244 Pa. 307, 90 A 654. 

Tex.—Lancaster v. Wood, (Civ. A.) 
279 SW. 503. 

[a] Tllustration.—Plaintiff was in- 
jured through a car door falling on 
him, while he was opening it pre- 
paratory to loading the car, which had 
been furnished by defendant railroad. 
The door was hung on two iron hooks 
to a bar, and could be unfastened 
therefrom by lifting it an inch and 


a half. The door was in good condi- 
tion, and would not fall except when 
lifted, and it was unnecessary to lift 
it to slide it back. Every part of it 
was in plain view, and plaintiff was 
familiar with similar doors, having 
frequently opened them. It was held 
that plaintiff in raising the door was 
guilty of contributory negligence, pre- 
cluding his recovery. St. Louis, etc., 
Bee: v. Fritts, 85 Ark. 460, 108 SW 


~{b] Improper use.—It is _negli- 
gence for employees to use a U-bolt to 
set three cars when such bolt fur- 
nished by the road was intended to 
be used only in setting one car. Cae- 
ome v. Bush, 198 Mo. A. 486, 199 SW 


_ [ce] Milk shipper in improperly us- 
ing a flag station furnished by the 
railroad for his use is guilty of con- 
tributory negligence. Cochran _ v. 
tise R. Co., 244 Pa. 307, 90 A 


[d] Knowledge of danger.—If the 
Servant of the shipper engaged in 
hauling freight from the carrier’s 
premises knew, or should have known, 
that a pile of freight was likely to 
fall at any moment, and then unneces- 
sarily went into a passageway where 
he was likely to be injured, his con- 
tributory negligence would defeat re- 
covery for injuries received. Rash- 
koff v. Erie R. Co., 141 App. Div. 624, 
126 NYS 489 [aff 206 N. Y. 744 mem, 
100 NE 1133 mem]. 


[e] Use of force to open door of a 
ear which would not otherwise open 
resulting in the door’s suddenly giv- 
ing way and causing plaintiff to fall 
constitutes contributory negligence. 
Lancaster v. Wood, (Tex. Civ. A.) 279 
SW 503. 


82. Waldron v. Payne, 277 Fed. 
802; Waldron v. Director Gen. of Rail- 
roads, 266 Fed. 196; Louisville, etc., 
R. Co. v. White, 167 Ky. 244, 180 SW 
353; Texas Midland R. Co. v. Brown, 
(Tex. Civ. A.) 207 SW 340 [rev on oth- 
er grounds (Commn, A.) 228 SW 915]. 
But_see Roy v. Georgia R., etc., Co., 
17 Ga. A. 34, 86 SE 328 (the servant 
of a consignee is bound to exercise 
reasonable care to ascertain the con- 
dition of the car before unloading a 
ear load shipment). 


83. Waldron vy. Payne, 277 Fed. 
802; Waldron v. Director Gen. of 
Railroads, 266 Fed. 196, 


_[a] Reason for rule.—‘‘The car- 
rier cannot impose this duty to fur- 
nish cars reasonably safe on the ship- 
per, to its own relief from liability 
for injuries to an employé of the ship- 
per.” Waldron v. Director Gen. of 
Railroads, 266 Fed. 196, 198. And 
see supra § 2175 note 15. 


ligence where he otherwise uses due care.®° 


{§ 2231] b. Duty To Look and Listen. 
that one going on or upon tracks must look and listen 
for approaching trains®? does not apply with strict- 
ness to persons who are lawfully at work on or about 
cars or tracks.®8 
road’s taking proper precautions to avoid injuring 


The rule 


Since he has to rely on the rail- 


84. Waldron v. Director Gen. of 
Railroads, supra; Chicago, etc., R. Co. 
v. Lewis, 103 Ark. 99, 145 SW 898; 
St. Louis, etc., R. Co. v. Fritts, 85 
Ark. 460, 108 SW 841; Wood v. St. 
Louis Southwestern Ry. Co., 48 Tex. 
Civ. A. 328, 107 SW 568. 


[a] Unless defect is so obviously 
dangerous that a person of ordinary 
prudence would have ceased work- 
ing, continuing is not contributory 
negligence. Chicago, ete., R. Co. v. 
Lewis, 103 Ark. 99, 145 SW 898 (one 
continuing unloading a car after dis- 
covering a hole therein is not con- 
De a negligent as a matter of 
aw). 


85. Roddy v. Missouri Pac. R. Co., 


104 Mo. 234, 15 SW 1112, 24 AmSR 
333, 12 LRA 746; Sykes v. St. Louis, 


ete., “Rs—Co., »88 Mo. A. 193,°178 “Mo: 
693, 77 SW 723. 
86. Louisville, ete., R. Co. v. Mor- 


gan, 165 Ala. 418, 51 S 827; White v. 
Cincinnati, etc., R. Co., 89 Ky. 478, 12 
SW 936, 11 KyL 689, 7 LRA 44; Kin- 
caid v. Kansas City, ete., R. Co., 62 
Mo. A. 365; Brown v. Oregon-Wash- 
ington R., ete., Co,, 63 Or. 396, 128 P 


[a] Reason for rule.—“It is not 
fair to a shipper, who is not on even 
terms with the carrier, to offer to 
him a means of shipment and then 
because he accepts the means, to say 
he is negligent. The shipper is not in 
the situation where he can refuse to 
ship, and the law will not look at the 
relation of the shipper as being alto- 
gether voluntary.” Kincaid v. Kan- 
sas City, etc., R. Co., 62 Mo. A. 365, 
371 [quot Brown v. Oregon-Washing- 
3c R., etc., Co., 68: Or. 396, 405, 128 P 


. 


[b] Tlustrations.—(1) Where a 
carrier of live stock failed to provide 
a running board on the fence around 
its loading pens for the use of ship- 
pers in loading stock, the shipper was 
not guilty of contributory negligence 
in sitting on the fence in order to 
force the stock into the car. Brown v. 
Oregon-Washington R., etec., Co., 63 
Or. 396, 128 P 38. (2) A shipper load- 
ing cattle on an icy chute is not guilty 
of contributory negligence in so using 
it without sanding it. Kincaid v. Kan- 
sas City, etc., R. Co., 62 Mo. A. 865. 


87. See supra § 2216. 
88. Alabama, etc., R. Co. v. Hug- 
gins, 205 Ala. 80, 87 S 546; Jones v. 


Southern Pac. Co., 74 Cal. Avy 10, .239 
P 429; Shoner vy. Pennsylvania R. Co., 
130 Ind. 170, 28 NE 616, 29 NE 775: 
Neary :v.. Northern Pac. R./Co., 87 
Mont, 461, 97 P 944, 19. LRANS 446. 


[a] Constant lookout unnecessary. 
Alabama, etc., R. Co. v. Huggins, 205 
Ala. 80, 87 S 546. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


£§ 2931-2932] 


him,*® such a person need only keep such a reasona- 
ble lookout for trains®® as is commensurate with the 
danger®! and consistent with the faithful perform- 
Accordingly, he is not required 
to exercise the same lookout for passing trains®® 
as is required of a traveler on a highway crossing,®# 
or of employees not engaged in the duties of their 
employment;°® but a failure to exercise the care re- 
quired constitutes contributory negligence.°® 
warned of an approaching train, it is his duty to ex- 
ercise his sense of sight and hearing to avoid the dan- 
ger of such trains;°* but where there is nothing in 
the surroundings from which danger from an ap- 


ance of his work.?? 


89. See supra § 2230 note 58. 


90. Neary v. Northern Pac. R. Co., 
37 Mont. 461, 97 P 944, 19 LRANS 
446; Van Zandt v. Philadelphia, etce., 
R. Co., 248 Pa. 276, 98 A 1010; Cicerel- 
lo v. Chesapeake, ete., R. Co., 65 W. 
Va. 439, 64 SE 621. 


[a] Constant lookout unnecessary. 
—Although an employee of an inde- 
pendent contractor at work on or 
along a railroad must use reasonable 
care for his safety, he is not required 
to maintain a constant lookout for 
trains. Cicerello v. Chesapeake, etc., 
R. Co., 65 W. Va. 439, 64 SH 621. 


91. Sagara v. Chicago, etc., R. Co., 
58 Colo. 236, 144 P 881; Reidel v. Chi- 
eago, etc., R. Co., 144 Ill. A. 424 [aff 
239 Ill. 362, 88 NE 254]. 


{a] Thus a laborer at work in pri- 
vate yards containing railroad tracks 
is not under the same obligations with 
respect’ to keeping a lookout as is one 
employed in railroad yards where en- 
gines and cars are frequently moving 
about. Reidel v. Chicago, etc., R. Co., 
tees A, 424 [aff 239 Ill. 362, 88 NE 


92. Sagara v. Chicago, etc., R. Co., 
58 Colo. 236, 144 P 881; Chicago, etc., 
R. Co. v. Dunleavy, 129 Ill. 132, 22 NE 
$5; “Cincinnati, etc:,. R.-Co- v. Win- 
ningham, 156 Ky. 434, 161 SW 506; 
Van Zandt y. Philadelphia, etc., R. Co., 
248 Pa. 276, 281, 93 A 1010. 


“The workman is engaged to per- 
form his service on or along the 
tracks. His presence there is neces- 
sary in the discharge of his duties. 
Trains may be passing every few 
minutes or even seconds and his safe- 
ty requires that he avoid a collision. 
It is apparent, therefore, that if he 
is to be constantly looking out for an 
approaching train he cannot perform 
the service for which he is employed. 
Such a duty is entirely inconsistent 
with the performance of his duty to- 
ward his employer. ,Such attention 
to passing trains running as frequent- 
ly as suggested would defeat the very 
object for which the workman was 
employed. It is, therefore, unreason- 
able and hence not expected, and nec- 


essarily the law does not require it.: 


What is required of the workman is 
that he exercise care for his safety 
according to the circumstances.” Van 
Zandt v. Philadelphia, etc., R. Co., su- 
pra. 


93. Alabama, etc., R. Co. v. Hug- 
gins, 205 Ala. 80, 87 S 546; Jones v. 
Southern Pac. Co., 74 Cal. A. 10, 239 
P 429; Van Zandt v. Philadelphia, 
ete., R. Co., 248 Pa. 276, 938 A 1010. 


{a] Distinction stated.—A travel- 
er on a highway has a mere right of 
passage over the track subject to the 
railroad’s right of operation, . and 
must therefore stop, look, and listen 
before crossing. But a workman law- 
fully employed on or near railroad 
tracks owes no fixed duty of constant 
lookout for frequently passing trains 
because such fixed duty would seri- 
ously interfere with the performance 
of his work, and he is therefore obli- 
gated merely to exercise such care as 
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Where 


ligence.°® 


position,* 


the circumstances reasonably require. 
Van Zandt vy. Philadelphia, etce., 
Co,, 248 Pa. 276, 93 A 1010. 


94. See supra § 1879 et seq. 


95. Alabama, ete., R. Co. v. Hug- 
gins, 205 Ala. 80, 87 S 546; Jones v. 
Southern Pac. Co., 74 Cal. A. 10, 239 


96. Carlson v. Atchison, ete, R. 
Co., 66 Kan. 768, 71 P 587;-Stacklie 
v. St. Paul, ete, Re Con. 13 Minn fo, 
75 NW 734; Bruce v. Missouri Pac. R. 
Co., (Mo.) 271 SW 762; Laughlin v. 
St. Louis, ete., R. Co., 144 Mo. A. 185, 
129 SW 1006. 


{a] Illustrations.—(1) Decedent, 
who was engaged in inspecting a car- 
load of grain on a switch, was negli- 
gent in walking onto an adjoining 
cut-off track, without looking for a 
train, where he knew that trains were 
then switching. Laughlin v. St. Lou- 
is, etc., R. Co., 144 Mo. A.-185, 129 SW 
1006. (2) Where an employee of a 
warehouse company, familiar with 
the wareheuse tracks and method of 
using them, notices cars on a track 


| where there were none a few minutes 


before, but does not look to see 
whether they are moving, and steps 
upon the track.and is injured by a 
car being pushed by a locomotive, he 
is guilty of contributory negligence 
as a matter of law. Stacklie v. St. 


carat ete., R. Co., 73 Minn. 37, 75 NW 
97. Stark v. Tabor, etc., R. Co., 161 


Iowa 393, 142 NW 977. 


98. McQuitty v. Kansas City 
Southern R. Co., 196 Mo. A. 450, 194 
SW 888. 


99. Ellzey v. Kansas City South- 
ern R. Co., 12 F. (2d) 4 [certiorari 
granted 271 U. S. 659 mem, 46 SCt 
638 mem, 70 L. ed. 1137 mem, and rev 
on other grounds 275 U.S. 2386, 48 SCt 
80, 72 L. ed. 259]; Missouri Pac. R. 
Co. v. White, 80 Tex. 202, 15 SW 808; 
Brown v. Sullivan, 71 Tex. 470, 10 
SW. 288; San Jacinto, etc, R. Co.’ v. 
McLin, 26 Tex. Civ. A. 423, 64 SW 314; 
Texas, etc., R. Co. v.: Moore, 8 Tex. 
Civ, A. 289, 27 SW 962. 


[a] Permitting excessive speed of 
motor car.—(1) An officer'‘riding on a 
motor car driven by a railroad em- 
ployee is chargeable with contributo- 
ry negligence, if the excessive speed, 
causing the injury, was_ brought 
about by his insistence. LEllzey v. 
Kansas City Southern R. Co., 12 F. 
(2d) 4 [certiorari granted 271 U. S. 
659 mem, 46 SCt 688 mem, 70 L. ed. 
1137 mem, and rev on other grounds 
OTE Dn SakeoO eS SCG To 0n, Gauls. .ed, 
259]. €2) That plaintiff was a depu- 
ty marshal, guarding the employee, 
may be considered in determining 
whether he had such control over 
the railway motor car driven by the 
employee as to make his conduct the 
direct cause of the injury. Ellzey v. 
Kansas City Southern R. Co., 12 F. 
(2a) 4 [certiorari granted 271 U. S. 
659 mem, 46 SCt 638 mem, 70 L. ed. 
1137 mem, and rev on other grounds 
275 U. S. 236, 48 SCt 80, 72 L. ed. 259]. 
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proaching train could be anticipated, it is not eon- 
tributory negligence for a workman crossing the 
tracks not to look or listen.?8 


[§ 2232] 4. Persons on Trains—a. In General. 
Where a person, not a passenger, boards a train, al- 
though lawfully there, he is bound to exercise rea- 
sonable care and precaution to protect himself from 
injury; otherwise he is guilty of contributory neg- 
Accordingly, 
for such person unnecessarily to ride in a dangerous 
notwithstanding he may have been in- 
vited to ride in such position, but by one haying no 
authority to give: such invitation.? 


it is contributory negligence 


It is contribu- 


[b] Thus, where plaintiff and his 
wife were keeping a boarding car in 
connection with a construction train, 
and just as the car was about to be 
moved she was standing with the con- 
ductor near the door to see where it 
would be placed, and the car started 
with a jerk whereby she was thrown 
upon the track, she was guilty of con- 
tributory negligence if she could by 
the exercise of ordinary care have: 
avoided the consequences of defend- 
ant’s negligence. Brown v. Sullivan, 
71 Tex. 470, 10'S W 288. 


[ec] Inspection of brakes.—Where 
the foreman of a work train and his 
wife, who lived with him on the train, 
were injured by reason of a defective 
brake on one of the cars, his continu- 
ing to use the car after he might, by 
the exercise of reasonable diligence,, 
have discovered the defect, will not- 
defeat a recovery, unless it was a part 
of his duty to look after the condition. 
of the brakes. Missouri Pac. R. Ca. 
v. White, 80 Tex. 202, 15 SW 808. 


1. Cal.—Lemasters _ v. Southern: 
Pac. Co,, 131 ‘Cal- 105;763" Pat 235 


Ind.—Menaugh v. Bedford Belt R. 
Co., 157 Ind. 20, 60 NE 694; Pitts— 
burgh, ete., R. Co. v. Hall, 46 Ind. A. 
219, 90 NE 498, 91 NE 743. 


La.—Johnson v. Louisiana R., etc.,. 
van 129 La. 332, 56 S 301; 36 LRANS. 


Mass.—Leonard v. Be ee ete.;, R= 
Co., 170 Mass. 318, 49 NE 62 


N. Y.—Grimshaw v. hes Shore,, 
ete., Co., 205 N. Y. 371, 98 NE 762, 40) 
LRANS 563, AnnCas1913E 571. 


Tenn.—Kansas City, etc., R. Co. v. 
Williford, 115 Tenn. 108, 88 Ses 178; 
Chumley vy. Louisville, ete., GOs 5 
Tenn. Civ. A. 73. 


Tex.—Gulf, ete. Co. v. Lovett, 
(Civ. A.) 74 SW soe [aff 97 Tex. 436, 
79 SW 514]; Wilcox v. San Antonio, 
Gat R. Co., 11 Tex. Civ. A. 487, 33 Sw 


[a]. Tool box of tender.—Menaugh 
Bedford Belt R. Co., 157 Ind. 20, 60 
NE 694 (as a matter of law). 


[b] Riding on freight engine at 
the invitation of the engineer is not 
in and of itself negligence as a mat- 
ter of law. Grimshaw v. Lake Shore, 
etc., Co., 205 N. Y. 371, 98 NE 762, 40 
LRANS| 5638, AnnCasi1913E 571. 


fe] Freight trains.—Riding on 
freight trains is hazardous, as every 
one is presumed to know and appre- 
ciate, and one of its hazards is the 
sudden bumping or jerking of the 
cars, | Pittsburg;,: etc., R.| Co. v. Halk; 
46 Ind. A. 219, 90 NE 498, 91 NE 743. 


[d] Footboard of engine.—Lemis- 
ters v. Southern Pac. Co., 131 Cal. 195, 
63 P'128; Kansas City, ete., Recor 
Williford, 115 Tenn. 108, 88 SW 178: 
Gulf, ete., R.. Co. ‘v. Lovett, (Civ: A.) 
74 SW 570 [aff 97 Tex. 436, 79 SW 
514]; Wilcox v. San Antonio, ete., 
Co,, 11 Tex. Civ. A. 487, 33° Sw 379. 


Re 
2. Wilcox v. San Antonio, ete., R. 
Co., 11 Tex. Civ. “A. 487; 33 SW 3792 


t 
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tory negligence for a person on board a train volun- 
tarily to attempt to alight while it is in motion,’ with- 
out notifying the employees in charge of the train of 
his presence and requesting them to arrest its prog- 
ress,* unless he jumps on the invitation or orders of 
agents of the railroad company,* or to avoid some 
apparently threatened peril,® as where he jumps to 
avoid a willful injury threatened by a railroad em- 
ployee;? provided that in attempting to escape he 
exhibits such conduct as may be expected from an 
ordinarily prudent person under similar cireumstane- 
Where a person is injured by being forcibly 
ejected from a moving train, the fact that he was a 
trespasser on such train does not constitute contribu- 
tory negligence which will deprive him of recoy- 
Likewise it is contributory negligence for one 
to attempt to board a train while in motion,?° al- 
though he makes the attempt with the knowledge of 


es.® 


ery. 


3. Louisville Bridge Co. v. Sieber, 
157 Ky. 151, 162 SW 804; cases infra 
this note, and note 4. 


[a] Excuses.—Where plaintiff, a 
village marshal, was invited ‘to ride 
freight trains at night to keep off 
trespassers between the station and 
a coal chute, such invitation did not 
authorize him to alight while the 
train was in motion after having ar- 
rested a trespasser, before the train 
reached the chute, so as to render the 
railroad company liable for injuries 
sustained by his being struck by an- 
other car. Chicago, etc., R. Co. v. Al- 
len, 108 Ark. 468, 158 SW 116. 

4, Ala.—Georgia Cent. R., etc., Co. 
v. Letcher, 69 Ala. 106, 44 AmR 505. 

Ga,—Jarrett v. Atlanta, etc., R. Co., 
83 Ga. 347, 9 SE 681. 

Ill.—Chicago, etc., R. Co. v. Hoff- 
man, 82 Ill. A. 453. 

Ky.—Thornton vy. Louisville, 
R. Co., 70 SW 58, 24 KyL 854. 

Mich.—Burden v. Lake Shore, etc., 
R. Co., 104 Mich. 101, 62 NW 173. 

Mo.—Diamond v. Missouri Pac. R. 
Co., 181 SW 12; De Bolt v. Kansas 
City, ete., R. Co., 123 Mo. 496, 27 SW 
575. 


etc., 


N. J.—Powell v. Erie R. Co., 70 N. 
J. L. 290, 58 A 930 (holding that ifa 
statute were needed to support the 
proposition that a person injured 
while jumping on or off a train while 
in motion is guilty of contributory 
negligence, it is to be found in Gen. 
St. p 2680 § 178). 


Tex.—Houston, etc., R. Co, v. Les- 
lie, 57 Tex. 83 (such rapid motion as 
to render the act of alighting mani- 
festly unsafe); Cunningham y. Fort 
Worth, etc., R. Co., 28 Tex. Civ. A. 15, 
66 SW 467; Texas, etc., R. Co. v. Mc- 
Gilvray, (Civ. A.) 29 SW 67; Mis- 
souri, etc., R. Co. v. Miller, 8 Tex. Civ. 
A. 241, 27 SW 905. 


[a] Excuses.—That the person in- 
jured is an experienced train hand, 
that he supposed the train would 
stop, that he is a poor man and not 
knowing how he would get back if 
earried further, and that he is excited 
is no excuse for his jumping. Jarrett 
v. Atlanta, ete., R. Co., 83 Ga. 347, 9 
SHin6si2. 3 

5. Jarrett v. Atlanta, etc., R. Co., 
83 Ga. 347, 9 SE 681; Doggett v. Chi- 
eago, ete., R. Co., 134 Iowa 690, 112 
NW 171, 13 LRANS 364, 13 AnnCas 
588. 

[a] Physical infirmity of trespas- 
ser upon a train may be taken into 
consideration in determining his neg- 
ligence in alighting while the train 
is in motion; but his age and experi- 
ence should not be taken into consid- 
eration where there is nothing to in- 
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dicate that by reason thereof he was 
less able to exercise care and discre- 
tion for his own safety. Doggett v. 
Chicago, ete., R. Co., 134 Iowa 690, 
112 NW 171. 


Care required of persons under dis- 
ability see supra §§ 2162, 2163. 


6. Jarrett v. Atlanta, etc., R. Co., 
83 Ga. 347, 9 SE 681; Gulf, etc., R. Co. 
a 30 Tex. Civ. A. 4, 66 SW 


7 Garcia v. American R. Co., 1 
Porto Rico Fed. 81; Galveston, etc., 
R, Co. v. Zantzinger, 92 Tex. 365, 48 
SW 5638, 71 AmSR 859, 44 LRA 553; 
Panhandle, ete. R. Co. v. Daldorf, 
(Tex. Civ. A.) 266 SW 208. 


[a] Thus where an engineer threw 
hot water upon a trespasser riding 
upon the footboard of the ‘engine, the 
act of such trespasser in jumping 
from the engine, being induced by a 
willful injury, is not negligence. 
Galveston, ete., R. Co. v. Zantzinger, 
92 Tex. 365, 48 SW 563, 71 AmMSR 859, 
44 LRA 553. . 


[b] Jumping at threat of gun.— 
Panhandle, ete, R. Co. v. Daldorf, 
(Tex. Civ. A.) 266 SW 208. 


Liability of railroad for removal of |. 


trespassers see supra §§ 2184, 2187. 


8. Southern Pac. R. Co. v. Svend- 
sen, 13 Ariz.111, 108 P 262; Burden 
v. Lake Shore, ete., R. Co., 104 Mich. 
101, 62 NW 173. 


[a] Jumping on threat of being 
arrested is contributory negligence 
warranting direction of a verdict for 
defendant. Burden v. Lake Shore, 
etc., R. Co., 104 Mich. 101, 62 NW 173. 


9. Johnson v. Chicago, ete., R. Co., 
116 Iowa 639, 88 NW 811, 123 Iowa 
224, 98 NW 642; Dorsey v. Kansas 
City, etc., R..Co!, 104 La. 478, 29 S$ 
177; 52 LRA 92. 


Removal of trespassers as wanton 
negligence see supra § 2186. 


Trespass as contributory negli- 
gence generally see supra § 2198, 


10. Hontz v. San Pedro, etc., R. 
Co., VS) Cals 750, 161 Pug rer iain ey 
Grand Rapids, etc., R. Co., 60 Mich. 
124, 26 NW 855; Powell v. Hrie R. Co., 
70 N. J. L. 290, 58 A 930 (contributory 
negligence by statute under the act 
of March 27, 1874); Garcia v. Ameri- 
can R. Co.,. 1 Porto Rico’ Fed. 81; 
Werst v. International-Great North- 
ern R. Co., (Tex. Civ. A.) 286-SW 529. 


[a] Statutory prohibition.—Al- 
though one attempting to board a 
moving train in violation of statute 
abandons his intent after his attempt, 
he is nevertheless guilty of contribu- 
tory negligence. Werst y. Interna- 
tional-Great Northern R. Co., (Tex. 
Civ. A.) 286 SW 529. 


ew 
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some of the railroad employees,!! especially where 
it is made when the train is running across the coun- 
try, at a distance from a station or depot, with all 
the surroundings plainly visible and forbidding in 
their character.}* 


Duty to look and listen. In accordance with the 
general rules as to the duty to look and listen,+* one 
alighting from a train on which he has been riding 
must look and listen for approaching trains on ad- 
joining tracks, his failure to do so constituting con- 
tributory negligence,?* although not as a matter of 


[§ 2233] b. Children. In accordance with the rules 
heretofore discussed,!® a child is guilty of contribu- 
tory negligence if he fails to exercise degree of care 
and prudence that may be expected of a child of his 
age, intelligence, and experience, in stealing a ride,** 


[b] Forgetfulness of danger.— 
Where an experienced railroad brake- 
man and switchman and invitee in 
yards of defendant lumber company 
attempted to board a moving flat car 
in momentary forgetfulness of known 
danger of a leaning drawbridge and 
was struck by the bridge and killed, 
such forgetfulness was negligence. 
Hontz v. San Pedro, ete., R. Co., 173 
Cal. 750, 161 P 971. 


LYS aGuld, ) ete.n cRewiCOs/V.. all woe 
Tex..Civ. A. 535, 80 SW 1838. 


12. Ahern vy. Chicago, ete., R. Co., 
124 Ill. A. 36; Blair v. Grand Rapids, 
etc., R. Co., 60 Mich. 124, 26 NW 855. 


13. See supra §§ 2216-2220. 


14. Norfolk, etc., R. Co. v. Cramer, 
9 Oh. A. 6; St. Louis Southwestern R. 
Co. v. Hunt, 45 Tex. Civ. A. 401, 100 
SW 968. 


15. Lake Shore, etc., R. Co. v. En- 
right,” 129) THOMA, 223 faft-22% -L1Ie03: 
81 NE 3:74]. 


16. See supra §$§ 2222-2224, 


17. Ill.—Fitzgerald v. Chicago, 
etc., R. Co., 114 Ill. A. 118. 


Kan.—Wilson v. Atchison, etc., R. 
Co,, 66 Kan, 183, 71 P 282. 


Md.—State v. Baltimore, etc., R. 
Co., 24 Md. 84, 87 AmD 600 (holding 
this to be true, although by the exer- 
cise of extraordinary care on the part 
of the railroad company the accident 
might have been avoided). 


Mich.—Hcliff v. Wabash, ete, R. 
Co., 64 Mich. 196, 31 NW 180. 


.Mo.—Barney vy. Hannibal, etec., R. 
oer 126 Mo. 372, 28 SW 1069, 26 LRA 


. 


Tex.—Cockrell v. Texas, etc., R. Co., 
36 Tex. Civ. A. 559, 82 SW 529, Chi- 
cago, ete., R. Co. v.. Martin,» 35 Tex. 
Civ. A. 186, 79 SW 1101; Southerland 
vere ete, R. Co., (Civ. A.) 40 SW 


[a] MIllustrations.—(1) It is con- 
tributory negligence precluding a re- 
covery, where an intelligent boy 
twelve years of age, familiar with 
the running of trains, and appreciat- 
ing the danger of getting on or off a 
moving train, climbs on a slow moy- 
ing train and is injured while getting 
down from one car, and attempting 
to climb on another. Wilson v. Atchi- 
son, etc., R. Co., 66 Kan. 183, 71 P 282. 
(2) Where a boy twelve years of age 
who steals a ride upon a freight train, 
with or without the knowledge of 
the trainmen, gets upon the front of 
an engine where he is killed by a col- 
lision, in which no one else is hurt, 
he is guilty ’of contributory negli- 
gence. Ecliff v. Wabash, etc., R. Co., 
64 Mich. 196, 31 NW 180. (3) Where 
a well grown boy of good judgment, 
sixteen years of age, familiar with 


eee ——.—— —— —— —— ——————————  eeeeeeeee 
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or in jumping on?® or off moving trains.1® But, 
as in the ease of adults,?° a child cannot be ‘held 
to be guilty of contributory negligence in jumping 
off a moving train where he does so through fear of 
threatened violence from a railroad employee.?# 
Where a child is injured solely through hfs own reck- 
lessness, as in attempting to jump upon a moving 
train from a position outside of the track where he 
is in no apparent danger, his immaturity of years or 
discretion has no bearing on the question of the lia- 
bility of the railroad company for his injury,?* and 
his responsibility for such conduct is not to be judged 
by the length of his experience with railroads.?* 
where the child is not of sufficient age or discretion 
to appreciate the danger of his act, he is not guilty of 


the operation of railroad trains and 
with knowledge that it is against the 
rule of the railroad company for him 
to ride on a freight train, does so at 
the invitation of the conductor and 
takes a position on a freight car and 
is killed by the negligence of the train 
crew in running the same at so high 
a rate of speed that the train is de- 
railed, he is guilty of contributory 
negligence. Chicago, etc., eS See 
reeeey 35 Tex. Civ. A. 186, 79 SW 


[b] Negligence per se.—(1) A boy 
over sixteen years of age who has 
lived at railway stations and has 
made trips in empty freight cars, and 
knows the danger of riding on box 
cars, and who on the occasion of his 
injury by falling from the top of a 
freight car takes the precaution to 
brace his foot against the handhold 
and hold to the running board, suffi- 
ciently apprehends the danger, mak- 
ing him guilty of contributory negli- 
gence as a matter of law.- Cochrell 
v. Texas, etc., R. Co., 36 Tex. Civ. A. 
559, 82 SW 529. (2) So where a child 
twelve years old who has attended 
school for three years climbs upon a 
moving freight car and is injured, he 
is guilty of contributory negligence 
as a matter of law, where he does not 
claim that he did not know that it was 
wrong and dangerous so to climb up- 
on such car, and where it appears by 
his own testimony that he was famil- 
jar with the railroad tracks and with 
the running of the cars_ thereon. 
Fitzgerald v. Chicago, etc., R. Co., 114 
Til. A. 118. 


[c] In Missouri, Rev. St. § 3927, 
making it a misdemeanor for any per- 
son to climb upon, hold to, or in any 
manner attach himself to a locomo- 
tive or car while the same is in mo- 
tion, or while running in or from any 
city or town, precludes a recovery of 
damages by a child six years of age 
who is injured while stealing a ride 
on a railway car which is going 
through the railway company’s 
freight yard... Barney v. Hannibal, 
ete., R. Co., 126 Mo. 372, 28 SW 1069, 
26 LRA 847. 


18. Miles v. Receivers, 17 F. Cas. 
No. 9,544, 4 Hughes 172; Western R. 
Co. v. Mutch, 97 Ala. 194, 11 S 894, 
38 AmSR 179, 21 LRA 316; Chicago, 
ete. CO.. Vie Berg, 67 Tl) A. 521 Laff 
162 Ill. 348, 44 NE 722]; Kollentz vy. 
Chicago, etc., R. Co., 170 Wis. 454, 175 
NW 929. 

[a] Boy eight years old whose 
mother permits him to play upon the 
street is presumably of sufficient in- 
telligence to know the danger of at- 
tempting to jump upon the front of a 
moving locomotive, and is therefore 
capable of contributory negligence. 
Miles v. Receivers, 17 F. Cas. No. 
9,544, 4 Hughes 172. 


_[b], As matter of law.—A boy thir- 
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But 


teen years old, of ordinary intelli- 
gence, who jumped on moving cars 
and was struck by a dwarf signal 
near the track with which he was 
familiar is contributorily negligent 
as a matter of law. Kollentz v. Chi- 
cago, ete. R. Co., 170) Wisi 454, 175 
NW 929. 


19. Powers vw, Chicago, etc., R. Co., 
57 Minn. 332, 59 NW 307; Howell v. 
Illinois Cent. R. Co., 75 Miss. 242, 21 
5 746, 36 LRA 545; Baker v. Seaboard 
Air Line R. Co., 150 N. C. 562, 64.SE 
506, 29 LRANS 846, 17 AnnCas 351; 
Pate tae v. Richmond, etc., R. Co., 93 


[a] Jumping after warning not to 
is contributory negligence. Powers 
v. Chicago, ete., R. Co., 57 Minn. 332, 
59 NW 307 (boy of thirteen); Murray 
v. Richmond, ete., R. Co..93 N. C. 92 
(boy of eight). 


[b] It is negligence as matter of 
law for a bright, active boy fifteen 
years old, a trespasser on a train, who 
knows the attendant danger, volun- 
tarily to attempt to jump from a train 
which is running twenty miles an 
hour. Howell v. Illinois Cent. R. Co., 
75 Miss. 242, 21 S 746, 36 LRA 545. 

[ce] Motive in jumping is immate- 
rial. Baker v. Seaboard Air Line R. 
Co., 150 N. C. 562, 64 SE 506, 29 LRA 
NS 846, 17 AnnCas 351. 


20. See supra § 2232 notes 5-8. 


21. Bowdoin v. Southern Pac, Co., 
178 Cal. 634, 174 P 664; Chicago, etc., 
R. Co. v. Graham, 84 Ill. A. 480; Tex- 
as, etc., R. Co. v. Mother, 5 Tex. Civ. 
A. 87, 24 SW 79. 


{a] Illustration.—Where a fifteen- 
year-old boy riding without permis- 
sion on a freight car, while holding 
onto the iron ladder on the side of the 
car, let go or lost his hold because a 
brakeman was stamping near his fin- 
gers and threatened to stamp upon 
them, he was not guilty of contribu- 
tory negligence in loosening his hold 
or in not waiting for a more safe 
place to alight. Bowdoin vy. Southern 
Pac. Co., 178 Cal. 684, 174 P 664.. 


[b] Where child jumps from mov- 
ing train at command of employee, 
the question of his contributory negli- 
gence depends upon whether a _per- 
son of ordinary prudence, similarly 
circumstanced, and of his age and dis- 
eretion, would have made the attempt. 
Chicago, etc., R. Co. v. Graham, 84 
Ill. A. 480; Texas, etc., R. Co. v. Moth- 
er, 5 Tex. Civ. A. 87, 24 SW 79. 


22. Felton v. Aubrey, 74 Fed. 350, 
20 CCA 436. 

23. Baker v. Seaboard Air Line R. 
Co., 150 N. C. 562, 64 SE 506, 29 LRA 
NS 846, 17 AnnCas 351. . 

24. Lovejoy v. Denver, etc., R. Co., 
59 Colo. 222, 146 P 263, LRA1915EH 888, 
AnnCasi916E 1075; Hojecki v. Phila- 
delphia, etc., R. Co., 283 Pa. 444, 129 A 
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contributory negligence in going upon2* or jumping 
off a moving train.?° 

[§ 2234] 5. Proximate Cause of Injury.*?° 
in the meaning of the rule that the injured party can- 
not recover for injuries of which his negligence was 
the proximate cause,?” his negligence is the proxi- 
mate cause of the injury when by the exercise of 
ordinary care he might have avoided the consequene- 
es of the negligence of the railroad company,?* that 
is, where his negligence is concurrent with, or subse- 
quent to, that of the railroad company and continues 
up to the time of the injury, and but for which the 
injury would not have happened.?® 
directly connected so as to be concurrent with that of 
the railroad company, his negligence is the proxi- 


With- 


If his act is 


327; St. Louis Southwestern R. Co. v. 
Abernathy, 28 Tex. Civ. A. 613, 68 SW 
539; Missouri, etc., R. Co. v. Tonahill, 
(Tex. Civ. A.) 54 SW 419. . 


[a] Boarding train.—A youth 
eleven or twelve years old, and of 
such immature judgment or discre- 
tion as not to appreciate the danger 
of boarding a train while moving out 
of a depot, as to which the employees: 
of the company were negligent in 
failing to use ordinary care to prevent 
his making the attempt, is not guilty 
of contributory negligence. Missouri, 
ete., R. Co. v. Tonahill, (Tex. Civ. A.) 
54 SW 419. 


{[b] Permission to ride.—If the 


-servants of a railroad company have’ 


been in the habit of allowing or en~ 
couraging a deaf and dumb boy ten 
years old to ride on the freight cars, 
the company cannot, when sued for 
damages for injuries sustained by 
him while riding or attempting to 
ride in like manner, although without 
a special invitation or permission on 
the occasion of the injury, avail itself 
by way of defense of a statute making 
it a misdemeanor to be upon the car 
without business or permission. 
eT abe v. Chicago, etc., R. Co., 9 Ill. 


y 25." Louisville’ Tete), Ra (Cossmive 
Steele, 179 Ky. 605, 201 SW 43, LRA 
1918D+ 317, 

26. Liability of railroad as de- 


pendent on proximate causal rela- 
tion of its act to injury see supra §§ 
2190-2193. 


27. See infra §§ 2235, 2236. 


28. Northern Cent. R. Co. v. Price, 
29 Md. 420, 96 AmD 545. 


29. Ala.—Alabama Great South- 
ores Co, v. Burgess, 116 Ala, 509, 22 


Ark.—Little Rock, ete., R. Co. v. 
Parkhurst, 36 Ark. 371. 


Cal. Ryall v. Central Pac. R. Co., 
76 Cal. 474, 18 P 430. 


Fla.—Seaboard Air Line R. Co. v. 
Smith, 53 Fla, 375, 438 S 235. 


Md.—Northern Cent. R. Co: v. 
State, 29 Md. 420, 96. AmD 545. 


N. H.—Shannon v. Boston, ete., R. 
Co., 71 N. HH. 286, 51 A 1074. 


N. C.—Smith v. Norfolk, ete, R. 
€o., 114 N.C, 728,19 SH 863, 9235.25 
LRA 287. 


Tex.—Gulf, etc., R. Co. v. Bryant, 
30 Civ. A. 4, 66 SW 804. 


[a] Contributory negligence must 
be subsequent to the discovery of the 
injured party’s peril to constitute a 
defense, where the complaint counts 
on the railroad company’s negligence 
in not observing due care after dis- 
covering his peril. Alabama Great 
Southern R. Co. vy. Burgess, 116 Ala. 
509, 22 S 913. 
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mate cause of the injury and will bar his recovery.*®° 
But where his negligent act is a prior, distinct, and 
independent transaction from that of the railroad 
company, it is a remote cause of the injury and will 
not bar a recovery if the injury could have been pre- 
vented by the exercise of reasonable care and pru- 
dence on the part of the railroad company.**~*” 
In the last analysis the question of whether the neg- 


30. Neal v. Carolina Cent. R. Co., 
126 N. C. 684, 36 SE 117, 49 LRA 684; 
Smith v. Norfolk, ete., R. Co., 114 N. 
C2728; 19 SE! 863, 923, 25 LRA 287; 
Little Schuylkill Nav., etc., Co. v. 
Norton, 24 Pa. 465, 64 AmD 672; 
Houston, etc., R. Co. v. Tidwell, (Tex. 
Civ. AS) 262 SW 810. ’ 


91-32. La.—Lea v. Kentwood, etc., 
R. Co., 131 La. 852, 60 S 370. 


Me.—Pollard v. Maine Cent. R. Co., 
87 Me. 51, 32 A 735. 


Mo.—Potter v. St. Louis, es R. 
pee 136 Mo. A. 125, 117 SW 593. 
Y.—Fitzgibbons v. Manhattan 
R. Page 88 NYS 341. 
N. C.—Smith v. Norfolk, etc., R. 
Co., 114 N. C. 728, 19 SE 863, 923, 25 
LRA 287. 


Porto Rico.—Carmona v. Farjado 
Dey. Co., 5 Porto Rico Fed. 209. 


Tex.—Houston, etc., R. Co. v. Tid- 
well, (Civ. A.) 262 svi 810. 


B. C.—Canadian Pac. Co. v. Hin- 
rich, \18°°B..C. 518, 12 DomLR 367, 3 
WestWkly 709 [app dism 48 Can. S. 
©. 557, 15 DomLR 472, 5 WestWkly 
1088, 36 WestLR 702]. 


33. See cases infra this note. 


{a] Proximate cause shown.—(1) 
If deceased knew of the approach of 
an engine and miscalculated the dis- 
tance, he was guilty of subsequent 
negligence proximately contributing 
to his death. Porter v. Louisville, 
etc., R. Co., 202 Ala. 139, 79 S 605. 
(2) The negligence of a "traveler in 
attempting to cross a track a few 
feet in front of an advancing train 
when warned of its approach, and 
when by the exercise of the least de- 
gree of care he could have discov- 


ered the imminent danger, is the 
proximate cause of injury. Tatum 
v. Rock Island, etc., R. Co., 124 La. 


921, 50 S 796. (3) Where plaintiff's 
intéstate knew that a train was ap- 
proaching, but mistakenly supposed 
that it was on a different track, his 
act in running along in front of the 
train upon the very track on which it 
was approaching was the proximate 
cause of his death irrespective of the 
lack of signals or the excessive speed 
of the train which ee, and killed 
him. Louisville, etc., R. Co. v. Fen- 
_ tress, 166 Ky. 477, 179 SW 419. (4) 
Where one, without looking or listen- 
ing, walks onto a track and is struck 
py a train running on schedule time 
at ordinary speed, but without ade- 
quate signals and with the tender in 
front of the locomotive so that the 
engineer could not properly see the 
track in front of him, nevertheless 
plaintiff's negligence must be regard- 
ed as the proximate cause of his in- 
jury. Nolan v. Illinois Cent:-R. Co., 
145 La. 488, 82 S 590. (5) In a suit 
for damages for the death of a per- 
son, where the evidence shows that 
deceased was attempting to cross a 
track immediately in front of defend- 
ants locomotive moving backward, 
the negligence of decedent was the 
proximate cause of the injury, even 
though the servants of defendants 
were guilty of prior negligence in 
‘the operation of the locomotive. Sut- 
ton v. Lee Logging Co., 121 La. 557, 
46 S 649. (6) Where decedent, on 
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entering defendant’s switch yard and 
after looking at a switching engine 
then standing still, proceeded walk- 
ing between the rails, although there 
was a clear space upon which he 
could ‘have walked with safety, his 
own negligence, and not the absence 
of signals of the engine’s approach, 


'was the proximate cause of the acci- 


dent. Scharf v. Spokane, etc., R. Co., 
92 Wash. 561, 159 P 797. (7) Where 
a thirteen-year-old child, sitting on a 
bank above the level of a track, was 
frightened by a derailed car, and in 
trying to get away tripped and fell 
down the bank and under the wheels, 
her fright, and not the unsafe track, 
was the proximate cause of her in- 
jury. Donald v. Long Branch Coal 
Co., 86 W. Va. 249, 103 SE 55. (8) 
Where plaintiff went upon defend- 
ant’s right’ of way and stood near a 
pile of lumber placed on the right of 
way by defendant in the proper con- 
duct of its business, but failed to no- 
tice that one of the boards in the pile 
projected toward the track, and that 
there was danger of it coming in con- 
tact with passing; engines, his neg- 
ligence was the proximate cause of 
an injury sustained where a passing 
engine, the employees on which did 
not know of-the condition of the lu 
ber pile, struck such _ projecting 
board, and hurled it against him, 
since he was in a better position to 
discover the defect in the lumber pile 
than the employees who were en- 
gaged in the work of operating the 
Muse v. Seaboard Air Line 
R. Co., 149 N. C. 443, 638 SH 102, 19 
LRANS 453. 


[b] Proximate cause not shown. 
—(1) Where a lumber company and 
a railroad company were controlled 
by the same people and the main track 
of the railroad company through its 
yards was used by the employees of 
both companies, and by the public at 
large, as a highway, and was the only 
practicable route by which a person 
employed for that purpose could carry 
drinking water from the only availa- 
ble spring to one of the mills of the 
lumber company, and such a person 
where, after he had. entered thereon, 
and was walking along encumbered 
with a bucket of water suspended on 
either side from a piece of wood rest- 
ing upon his shoulders, was overtak- 
en and overrun bya locomotive, which 
followed him, with the tender in 
front and with no lookout either up- 
on the tender or in the cab, the proxi- 
mate cause of the accident was not 
the negligence of the water boy in 
failing to look, or look often enough, 
behind him, but the negligence of 
those in charge of the locomotive in 
operating it in a frequented place 
with no more care than if it had been 
allowed to run wild. Lea v. Kent- 
wood, etc., R. Co., 131 La. 852, 60.S 
370. (2) Where plaintiff was injured 
while attempting to lead his horse 
off a track in front of an approaching 
train, leaving the ‘horse untied, which 
permitted it to wander on the tracks, 
was not a proximate cause of the ac- 
cident. Houston, ete., R. Co. v. Tid- 
well, (Tex. Civ. A.) 262 SW 810 (hold- 
ing, however, that plaintiff was guilty 
of contributory negligence in other 
respects). (3) In an action for death, 


*By HARRY ROSEN (§§ 2235-2238). 
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ligence of the person injured or killed was the prox- 
imate cause of the accident will depend on the cir- 
cumstances of the particular case.?% 

[§ 2235] 6. Effect of Contributory Negligence*— 
a. In General. In accordance with general rules,** 
and in the “absence of statute otherwise,*° it is well 
settled that negligence on the part of the person in- 
jured,?° which concurs in, or forms a contributory 


the jury had a right to conclude that 
a violation of a rule of a railroad 
over which defendant operated trains, 
requiring deceased section foreman 
to get a “lineup” on trains before 
going on the track in a gas car, was 
not the proximate cause of the acci- 
dent, where, if there had been suffi- 
cient lights on the tender of defend- 
ant’s engine traveling backward, the 
accident would not have occurred. 
Kiye Konno y. Northern Pac. R. Co., 
127 Wash. 607, 221 P 318. (4) Where 
decedent was crossing a track oblivi- 
ous of the danger from passing trains, 
but there was evidence that the en- 
gineer should have realized that de- 
cedent was unaware of the train’s 
approach and should ‘have applied the 
emergency brakes sooner than he did, 
it was competent for the jury to find 
that failure to apply the brakes in 
time, and not defendant’s negligence, 
was the proximate cause of the acci- 
dent. Canadian Pac. R. Co. v. Hin- 
rich, 18. Bi Cor 528, 12. Donat is Gus 
3 WestWkly 709 [app dism 48 Can: 
S. C. 557, 15 DomLR 472, 5 WestWkly 
1088, 26 WestLR 1088]. (5) Where 
a train ran into the car plaintiff, a 
drayman, was’ unloading, thereby 
causing furniture to fall on him, 
whereby he sustained an incarcerated 
hernia, that plaintiff, who had been 
ruptured before, failed to wear a truss 
at the time of the accident, was not 
the proximate cause of the injury. 
Houston, ete., R. Co. v. Gerald, 60 
Tex. Civ, “A. 151, 128 SW 166: 


34. See Negligence §§ 530-538. 
35. See statutory -provisions. 
36. U. S.—Chicago, etc., R. Co. v. 


Houston, 95 U. S. 697, 24 L. ed. 542; 
Birkestrand vy. Chicago, ete., BR. Co. 
275 Fed. 194; Hart v. Northern Pac. 
R. Co., 196 Fed. 180, 116 CCA 12 [cer- 
tiorari den 226 U. S. 609 mem, 33 SCt 
114 mem, 57 L. ed. 380 mem]; Spring- 
er v. St. Louis Southwestern R. Co., 
161 Fed. 801, 88 CCA 619; Missouri, 
ete., R. Co. v. Moseley, 57 Fed. 921, 
6 CCA 641; Miles v. Receivers, 17 F. 
Cas. No. 9,544, 4 Hughes 172. 


Ala.—Sims Vv. Alabama Great 
Southern RR: . Coy 19 “Alan Lol ins 
828; Bradley v. Louisville, etc., R. 
Co., 149 Ala. 545, 42 S 818; Southern 
R. Co. v. Bush, 122 Ala. 470, 26 S 168; 
Columbus, etc., R. ,Co.. v. Wood, 86 
Ala. 164, 5 S 463; Memphis, etc., R. 
Co. v. Womack, 84 Ala. 149, 4 S 618. 

Ark.—Chicago,  etce., 
Smith, 94 Ark. 524, 
Sherman v. Chicago, ete., R. Co., 93 
Ark. 24, 123 SW 1182; Adams vy. St. 
Louis, ete) Rui Con. 83 ArkAr3s00; 08 
SW. 7263) ) St. Louis eter) Ra Gowan 
Jordan, 65 Ark. 429, 47 SW 115 (vio- 
lation of statute requiring a look- 
out); “St.. Louis; ete.) "RE Coy waRosss 
61 Ark. 617, 33 SW "1054. 


Cal.—Trousclair v. Pacific Coast 
Sree Co: 80, (Cale 72 it * 2am 


aye aw. 
2 OSIWar bor 


Fla.—J. Ray Arnold Lumber Co. v. 
Cane ers 91 Fla, 548, 108 S 815, 46 ALR 


Ga.—Wilds-v. Brunswick, etc., R. 
Co:,., 82. Ga. 667;,):9) SE 595: South- 
western R. Co. -¥ Hankerson, 61 Ga. 
114; Georgia R., etc., Co. v. Dawson, 
37° Gan Al 542, 141 SE 57; Jones v, 


§ 2235] 


or proximate cause of, the injury,*? will bar or pre- 
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clude a recovery, notwithstanding negligence on the 


Southern R. Co., 37 Ga. A. 447, 140 
SE 432; Henson v. Louisville, etce., 
Rio-Coy 84 Gay A: 4215 129 SEHI907; 
Atlantic Coast Line R. Co. v. Ful- 
ford, 33 Ga. A. 631, 127 SE 812; Cen- 
tral of Georgia R. Co. v. Mullins, 7 
Ga. A. 381, 66 SE 1028. 


Ill.— Morgan vy. New York Cent. R. 
Co., 327 Ill. 339, 158 NE 724; Blanch- 
ard v. Lake Shore, ete., R. Co., 126 
Ill. 416, 18 NE 799, 9 AmSR 630; Illi- 
nois Cent. R. Co. v. Hetherington, 83 
Ill. 510; Toledo, etc., R. Co. v. Riley, 
at MN, 145. Dlinois' Cent: (R.. Co: wv. 
Hutchinson, 47 Ill. 408; Carroll v. 
Chicago; ete., Rs Cou, 142° TH, As 1953 
Ahern v. Chicago, etc., R. Co., 124 Ill. 
A. 36; Chicago, ete., R. Co. v. Maney, 
55 Ill. A. 588 


Ind.—Lutton v. Cleveland, etc., R. 
Co., 73 Ind. A. 437, 127 NE 781; New 
York, ete., R. Co. v. Ault, 56 Ind. A. 


293, 102 NE 988. 


Iowa.—Rowe v. Chicago, ete., R. 
Co., 144 Iowa 378, 122 NW 929; Bue- 
low v. Chicago, etce., R. Co., 92 Iowa 


240, 60 NW 617. 


Kan.—Kruse v. Union Pac. R. Co., 
123 Kan. 657, 256 P 973; Gaffney v. 
Atchison, ete., R. Co., 107 Kan. 486, 
192 P 736; Sweet v. Union Pac. R. 
Co., 65 Kan. 812, 70 P 883. - 


Ky.—Taylor v. Kentucky, etc., R. 
Cox, 229 Ky. 129, 16 SW (2d) 785: 
Runk v. Chicago, ’ete., R. Co., 227 Ky. 
328, 12 SW (2d) 702; Payne v. Ram- 
sey, 195 BY 117, 242 SW 5; Louis- 
ville, etce., Co. Vv. Fentress, 166 
Ky. ete 79" SW 419; Smith v. Cin- 
Ginnatl "CtG i. 'Co:, 146 Ky. 568, 142 
Sw 1047, 41 LRANS 193s Burton v. 
Cincinnati, ete., R.) Coy 113 Sw 442; 
Louisville, etc., R. Co. v. McNary, 
128 Ky. 408, 108 SW 898, 32 KyL 
1266, 129 AmSR 308, 17 LRANS 224; 
Kentucky Cent. R. Co. v. Smith, 93 
Ky. 449, 20 SW 392, 14 KyL 455, 18 
LRA 63; Conley v. Cincinnati, ete., 
RR. Co., 89 Ky. 402, 12 SW 764, iit Kyl 
602; Louisville, ete., R. Co. v. Coop- 
er, 13 Ky. Op. 473; Shittenhelm v. 
Louisville, ete., R. Co.; 12 KyL 316. 


La.—Bridges v. Kinder, ete. R 
Go, 149 “Las 417, 89° S309, 15 "ALR 
15252 “DA Micele v. Illinois Cent. R. 
Co:, 144 La. 230, 80 S 264; Vanon v. 
Louisiana R., etc., Co., 143 La. 1085, 
79 S 869; Harrison vy. Louisiana 
Western R. Co., 132 La. 761, 767, 61 
S 782, 784; Tatum v. Rock Island, etc., 


oe Comm tue O21 5 20S. 1965. May 
v. Texas, etc., R. Co., 123 La. 647, 49 
S 272. See also Jones v. Sibley, etc., 
R. Co., 121 La. 39, 46 S 61 (where 


plaintife is injured by his gross negli- 
gence, mere concurring negligence on 
the part of the trainmen would not 
make defendant liable). 


Me.—Walker v. Redington Lumber 
Gor c6eMe: 191829" A “979. 


Md.—Pennsylvania R. Co. v. Cecil, 
111 Md. 288, 73 A 820; Price v. Phila- 
delphia, ete., R. Co., 84 Md. 506, 36 
A 263, 36 LRA 213; Baltimore, etc., 
R. Co: v. State, 69 Md. 551, 16 A 212; 
Bannon y. Baltimore, etc., R. Co., 24 
Md. 108 


Mass.—Byrnes v. New York, etc., 
R. Co., 195 Mass, 437, 81 NE 187. 


Mich.—Putt v. Grand Rapids, etc., 
Re Co, 71 Mich. 216, 137 NW. 1325 
Williams v. Michigan Cent. R. Co., 
2 Mich. 259, 55 AmD 59. 


Mo.—Sublett v. Terminal R. Assoce., 
267 SW 622; Dalton v. Missouri, ete., 
R. Co.,, 276 Mo. 668, 208 SW 828; 
Youngs v. st. Louis; ete: RR. Co.;227 
Mo. 307, 127 SW 19; Haley v. Mis- 
Sour Pac GR. Con, lol eMion 15) 93 oSiw 
1120, 114 AmSR 7438; Prewitt v. Mis- 
souri, etc., R. Co., 134 Mo. 615, 36 
SW 667; Laughlin v. St. Louis, ete., 
R. Co., 144 Mo. A. 185, 129 SW 1006. 


Nebr.—Hutton v. Missouri Pac. R. 


Co., 100 Nebr. 382, 160 NW 96; 
er v. Wabash R.,Co., 99 Nebr. 13, 
154 NW 855; Chicago, etc., R. Co. 
v. Lilley, 4 Nebr. (Unoff.) 286, 98 NW 
FOP. Union Phew Ra, Conve, Smith, 
3 Nebr. (Unoff.) 631, 99 NW 813 

N.° H.—Chabott v. Grand Trunk 
Ry, Co... 77 IN. Ha 188, 88 ALgos. 

N. 7 oer nlinl v. Atlantic with 
6G, RR. Coy 82 Ne Jes, DOr eS ACi49 
N. Y.—Nicholson v. Erie R. at 
41 N. Y. 525;: Owen v. Hudson River 
N.Y. Super,..329. [aft 35 
Berdep v. Rome, etc., -R. 


Hook- 


Co., 2 


N. C.—Redmond v. Norfolk-South- 
ern RiCo., £96) N. C.768; 1478 SB 287; 
McCulloch v. North Carolina R. Co., 
188 N. C. 797, 125 SE 529; Treadwell 
v. Atlantic Coast Line R. Co., 169 N. 
C. 694, 86 SH 617; Exum vy. Atlantic 
Coast Line R. Co., 154 N. Cy408770 
SE 845, 33 LRANS 169; Muse v. 
Seaboard Air Line R. Cor LAOS Gs 
443, 63 SE 102, 19 LRANS’ 453; Roys- 
ter’ v. Southern R. Coe L47Ni. CG; 
347, 61 SH 179; Lea v. Durham, etc., 
R. Co., 129 -N. C. 459, 40 SE 212. 


Oh.—Ohio, ete., R. Co. v. Hunt, 6 
Oh. Dec. (Reprint) 758, 7 AmLRec 

; Such y. Cleveland, etc., R. Co., 
2 Oh. Dee. (Reprint) 352, 3 WestL 
Month 486; Balser v. Chicago, etc., 
Ree Cox 9 OhS&CP 523, 7 OhNP 482. 


Okl.—Missouri, ete., R. Co. v. 
Wolf, 76 Okl. 195, 184 a8 765: 


Or.—Gomulkiewiez Spokane, 
CtC OO. elol Or: 17.5, vost r 851. 


Pa.—Cubitt v. New York Cent. R. 
Co Persie Parn 366.823 cA Ss 08): aru 
Schuylkill Nav. —=R.o-..etec, Vv. 
Norton, 24 Pa. 465, 64 AmD $72. 


Tex.—St. Louis Southwestern R. 
Co. v. Watts, 110 Tex. 106, 216 SW 
$91 [rev (Civ. AD 173° “Sw.,9091); 
Texas, etc., R. Co. v. Breadow, 90 
Tex. 26, 36 SW 410; Smith v. For- 
dyce, 18 SW 663; Missouri Pac. R. 
Co. v. McKernan, 82 Tex. 204,17 SW 
1057; Houston, ete., R. Co. v. Symp- 
kins, 54 Tex. 615, 38 AmR 6382; Hous- 
ton, ete., R. Co. v. Tidwell, (Civ. A.) 
262 SW’ 810; Houston, etc., R. Co. v: 
Barron, (Civ. A.) 235 SW 335 [rev 
on other grounds (Commn,. A.) 249 
SW 825] Panhandle; ‘ete, R..'Co. v) 
Haywood, (Civ. A.) 227 SW 347; Tex- 
as, etc., R. Co. v. Key, (Civ. A.) aris 
Sw 492; Devance v. Missouri, etc., 
R. Co., (Civ. A.) 164 SW 13; Roper 
Ve Mexas Cent.” KR. (Co. 155 > TexsvCiv. 
A. 620, 119 SW 696; Houston, etc., 
R. Co. v. Adams, 44 Tex. Civ. A. 288, 
98 SW 222; International, etc., R. Co. 
v. Lee, (Civ. A.) 34 SW 160; Texas, 
ete., R. Co. v. Moore, 8 Tex. Civ. A. 
289, 20 SWe 962) St... Louis; sete.,.~R. 
Co.e-ve peharp wom/lex Ay Civ Casia§ 
328, 4 

Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 1388 P 1185; John- 
son v. Rio Grande Western R. Co., 
LOMO hii, deen ti. 


Va.—Chesapeake, etce., R. Co. v. 
Saunders, 116 Va. 826, 83 SE 374; 
Norfolk, etc., R. Co. v. Wilson, 90 
Was l263.0.13) SH ads) Norfolk, eter. 
Co. v. Harman, 83 Va. 553, 8 SH 
251. 

B. C.—Canadian Pac. R. Co. v. Hin- 


rich “18, B)7G! 578, 12° DomLR 867, 3 
WestWkly 709 [app dism 48 Can. S. C. 
557, 15 DomUR 472, 5 WestWkly 
1088, 26 WestLR 702]. 


Que.—Ladurantaye vy. Grand Trunk 
R. Co., 55 Que. Super. 48. 

{a] Violation of rule of company. 
—In a suit by an employee of a com- 
pany operating a leased track, for in- 
juries received on account of negli- 
gence in the construction of bridges 
over the track, the fact that his death 
was caused by ‘his violation of a rule 


[52 C.3.] 685 


part of the railroad company,*® as in running at an 


of his employer will opérate as a de- 
fense in favor of the owner of the 
track. Texas, etc., R. Co. v. Moore, 
§ Tex. Civ.,A.. 289, 27 SW 962. 


[b] Gross negligence.—Blanchard 
v. Lake Shore, etc., R. Co., 126 Ill. 
416, 18 NE 799, 9 "AmSR 630; Illi- 
nois Cent., etce., R. Co. v. Hethering- 
ton, 83 Ill. 510; Carroll v. Chicago, 
SC... Ek. HOO, 142 Ill. A. 195. 


{c] Falling off platform.—Where 
a man employed to deliver the mail 
at night at a railroad station, know- 
ing that the platform is unguarded 
by a rail, goes out of the depot in 
the dark to deliver the mail to the 
mail car without a lantern and falls 
off the platform and is injured, he is 
not entitled to recover from the rail- 
road company. Sweet v. Union Pac. 
R. Co., 65 Kan. 812, 70 P 883, 

[d] Independent employer’s di- 
rections to throw switch did not aid 
an employee’s right of recovery 
against a railroad for injuries, where 
he had already undertaken a hazar#- 
one task, Runk v. Chicago, etc., #. 

, 227 Ky. 328, 12 SW (2d) 702. 


oe Fla.—Seaboard Air Line R. 
Co. v. Smith; 53) Fla: 375, 43° S 235: 


Ga.—Fairburn, etc., R., ete., Co. v. 
Latham, 26 Ga. A. 698, 107 SE 88. 


Ind.—Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72. 


Ky.—Smith v. Cincinnati, ete., R. 
Co., 146 Ky. 568, 142 SW 1047, 41 
LRANS 193; Louisville, ete,; RCo, 
v. Cook, 128 SW 81: Louisyille, 
etc., R. Co. v. McNary, 128 Ky. 408° 
108 SW 898, 32 KyL 1266, 129 AmSR 
308, 17 LRANS 224. 


Md.—Baltimore, ete, R. Co. v. 
State, 69 Md. 551, 16 A 212; Northern 
Cent. R.-=Co.) vi State, 29 Ma. 420, 96 
AmD 545. 


N. H.—Chabott v. Grand Trunk R. 
Co;, 77 N.-B., 133,788) Ar 995. 


C.—MeCulloch vy. North Caro- 
I. (Coy, i S8= Ne Ca 19 wees ome ses 
529; Exum y. Atlantic Coast Line R. 
Co.,, 154, N: “G.4 408, TOMSE) e845 sass 
LRANS 169. : 


Tenn.—Chattanooga Station Co. v. 
Harper, 1388 Tenn. 562, teen SWw eet 


Tex.—Houston, ete, Co. 
Sympkins, 54 Tex. 615, 38 ime 632. 


Utah.—Teakle v. San Pedro, etc., 


R. Co.,- 32), Utah 7276, 590) “P4020 10 
LRANS 486. 
[a] Where one injured and rail- 


road company are negligent up to 


time of injury, the negligence of the 
railroad is not the proximate cause 
of the injury and there can be no re- 
covery. Exum vy. Atlantic Coast Line 


R. Co., 154 N.C. 408,70. SE) 845; 33 
LRANS 169. 
[b] Where common law governs 


injuries sustained on a railroad track, 
the negligence of the injured person 
contributing proximately to his in- 
jury alone or in conjunction with that 
of the railroad company defeats a 
recovery. Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394. 


[ec] Where negligence of plaintiff 
is sole cause of the injury, he cannot 
recover. Fairburn, etc., R., etc., Co. 
v. Latham, 26 Ga. A. 698, 107 SE 88. 


{d] If negligence has been mu- 
tual and concurrent in the produc- 
tion of the injury, no action lies for 
the reason that, as there can be no 
apportionment of damages, there can 
be no recovery. Northern Cent. R. 
Co. v. State, 29 Md. 420, 96 AmD 545. 

{e] Contributory negligisnce but 
for which accident would not have 
happened.—Louisville, ete., R. Co. v. 
Cook, (Ky.) 128 SW 81. 


38. Ark.—Sherman  y. Chicago, 
etc.,, R. Co., 93 Ark. 24, 123 SW 1182. 
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excessive or unlawful rate of speed,®® or without giv- 
ing the proper or required signal,*? in failing to an- 
ticipate his presence,*? in failing to keep a lookout,*? 
or in not using a proper headlight,** or in not stop- 
ping at a station the required length of time,** unless 
it fails to use due care and diligence to avert the acci- 
dent after discovering his peril,*® or unless it will- 
fully, wantonly, or recklessly causes the injury;*® 


Fla.—J. Ray Arnold Lumber Co. 
v. Carter, 91 Fla. 548, 108 S 815, 46 
ALR 1068. 


Ga.—Southwestern R. Co. v. Hank- 
erson, 61 Ga. 114; Henson y. Louis- 
ville, etce., R. Co., 34 Ga. A. 421, 129 
SE 907. 

An- 


TIll.—St. Louis, ete, R. Co. v. 


dres, 16 Ill. A. 292 

Ind.—Pennsylvania Co. v. Meyers, 
136 Ind. 242, 36 NE 32; Lutton v. 
Cleveland, ete., R. Co., 73 Ind. A. 437, 
127 NE 781 


Ky.—Burton v. Cincinnati, ete, R.. 


Co., 113 SW 442; Louisville, etc., R. 


Co. v. McNary, 128 Ky. 408, 108 SW, 
32 KyL 1266, 129: AmSR 208,17, 


898, 
DRANS 224; Kentucky Cent. R. Co. v. 


Smith, 93 Ky. 449, 20 SW 392, 14 KyL 


455, 18 LRA 63; Louisville, ete., R. 


Co. v. Cooper, 13 Ky. Op. 473. 


La.—Bridges v. Kinder, etc., R. Co., 
149. La. 417, 89 S 309, 15 ALR 1525; 
Haw#rison v. ‘Louisiana Western R. Co. ee 
132 La. 761, 767, 61 S 782, 784; Tatum 
v. Rock Island, ete; Re Co. 124) La. 
921, 50:S 796. 

: Md.—Pennsylvania Rn.) Cover Oeil, 
111 Md. 288, 73 A 820; Bannon v. Bal- 
timore, etc., R. Co., 24 Md. 108. 

' Miss.—Collins v. Illinois Cent. R. 
Co., 77 Miss. 855,.27 S 837; Strong. v. 
Ganton, ete.,. R. Co., 3S 465. 


 N.,H.—Chabott v. Grand Trunk R. 
Co.,/77 N. Hy 133, 88 A 995. 


N. C.—McCulloch v. North Carolina 
R. .Co.,,7 488. IN: >-C. 797,;,125 SH, 529; 
Exum v. Atlantic Coast Line R, Co., 
154 N. %G. 408, 70 SE 845, 33 LRANS 


169; Muse v.- ‘Seaboard ‘Air Line R. 
Go., ©£49 ON; C.. 443," 63 ‘SE 102, 19 
LRANS 453; Allen Vv: North Carolina 


R. Co. 149 N.C. 258, 62 SH 107 


Pa,—Cubitt v. New York Gan AEN a 
Co." 278 Pa, 366, 123A 308. 


Tenn. ‘Chattanooga Station Co.-v. 
Harper, 188.Tenn. 562, 199 SW 394 
(where negligence of railroad is com- 
cada’ -laww negligence). 


‘Tex,—Texas, ‘etc.,’ R. Co. v. Key, 
(Civ. A.) 175 SW 492; Houston, etce., 
R..Co. v. Adams, 44 Tex. Civ. A. 288, 
98 SW 222, 


ie}: Pa TAR ratviee v. 
eter. Co., 
52' NE 220, 
Cleveland, etc, R 
52 NE £013. 


Ky.—Louisville, ete.,, R. Co. v. Fen- 
tress, 166 Ky. 477, 179 SW 419; Smith 
v.'Cincinnati, etc., R. Co., 146 Ky. 568, 
145° SW 1047, thes LRANS’ 193% Illinois 
Cent: R. Co. Willis, 123 Ky. 636, 97 
SW. 21, 29 ey) 1187; Hughes v. 
Louisville, étc., R. Co., 67 SW 984, 23 
KyL 2288; Louisville, etc., R. Co. v. 
McCombs, 54 SW‘ 179, 21 Kyl 1932" 
Craddock «vy. - Louisville, ever RK. 'Coe 
a SW 125, 13 KyL 18. 


- La.—Ma ay % Texas, éte., R. Co., 123 
Lia. 647, 49 S’2 72. 


Bi rcsoure 
151 Ind, 587, 43 NE 649, 
68 ate 252 ; Dull Vv. 
7COn 2l-Ind. A. 571; 


etc., 
lain Co., 87 Md. 153, 39 A 507, 67 wets 
328; Baltimore, éte., BR. Co. ‘vy. State, 
69 Ma. 561, 16 A 213 (exceeding rate 
prescribed by’ ordinance). § 
‘Miss.—Crawley v.-Richmond, 
R, Co.,. 70 Miss. 340, 13 S 74; 
CLE, 
(A, 


Mo. —Prewitt; v. Bday, 115 ‘Mo. 283, 


‘ete, 
Mobile, 
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21 SW 742; Yancey v. Wabash, etc., 
R. Co., 93 Mo. 433, 6 SW 272; Powell 
v. Missouri Pac. R. Co., 76 Mo, 80 


recnanen rate of speed). 


C.—Neal v. Carolina Cent. R. Co., 
126 N.C. 634, 36 SE 117, 49 LRA 684. 


_ Tex.—Hoover v. Texas, ete., R. ay 
61 Tex. 508, Galveston, etc., Be Co: 
Haas, 19 Tex. Civ. A. 645, 48 SW 540, 


[a] Running through town, city, 
or village at rate of speed forbidden 
by ordinance or statute does not ren- 
der the railroad company liable to one 
who is injured by reason of his con- 
tributory negligence. St. Louis, etc., 
R. Co. v. Andres, 16 Ill. A. 292; Penn- 
sylvania. Co. v. Meyers, 136 Ind. 242, 
36 NE 32; Collins v. Illinois Cent. R. 
Co., 77 Miss. 855, 27 S 837; Strong v. 
Canton, etc., R. Co., (Miss.) 3 S 465. 


Care of railroad as to speed see 
supra §§ 2152-2154. 


40. U. S.—Missouri Pac. R. Co. v. 
Moseley, 57 Fed. 921, 6 CCA 641, 


Ala.—Mizzell vy. Southern R._ Co., 
132 Ala. 504, 31 S 86; Central R.,etc., 
Co. of Georgia v. Letcher, 69 Ala. 106, 
44 AmR 505. 


Ga.—Dowdy v. Georgia R. Co., 
Ga. 726, 16 SE 62. 


Ind.—Krenzer v. Pittsburg, ete., R. 
Co., 151 Ind. 587, 43 NE 649, 52 NE 
220, 68 AmSR 252. 

Ky.—Louisville, ete. R. Co. ¥. 
Fentres, 166 Ky. 477, 179 SW 419; 
Hughes v. Louisville, etc., R. Co.,:67 
SW 984, 23 KyL 2288. 


Mass.—Byrnes v. New York, etc., 
R. Co., 195 Mass. 437, 81 NE 187. 


Mo.—Schmitt v. Missouri Pac. R. 
Co., 160 Mo: 43, 60 SW 1043; McMa- 
namee v. Missouri Pac. R. Co., 185 Mo. 
440, 37 SW 119; Dlauhi v. St. Louis, 
etec., R.'Co., 105: Mo. 645,16 SW 281; 
Laughlin v, St. Louis, ete., R. Co., 144 
Mo. A. 185, 129, SW 1006; Leduke v. 
St. Louis, ete., R. Co., 4 Mo. A. 485. 


N. H. ; 
70 N. H. 519, 49 A 108. 


N. C.—Allen v. North Carolina R. 
Co., 149 N.C, 258, 62 SE 1079; Glenn 
v, Norfolk, etc., R. Co., 128 N. C. 184, 
38 SE 812; Neal v..Carolina Cent. R. 
Con 126 N. C. 6384, 36 SE 117, 49 LRA 


Or.—Gomulkiewicz v. Spokane, etc., 
Rj Co.,°1384/ Or. 175, 2815 P 851: 


Pa.—Cubitt v. New York Cent. R. 
Co., 278 Pa. 366, 123 A 308. 


S. C.—Barber v. Richmond, ete., R. 
Co., 34 S. C. 444, 13 SE 630. 


Tex.—Hoover v.: Texas, ete., R,’ Co., 
61 Tex. 503; Roper v. Texas, etc., R 
Co,, 65 Tex, Civ. oy 620, 119 ‘SW 696; 
Galveston, etc., R. Co. v. Haas, 19 
Tex. Civ. App. 645, 48 SW 540, 
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Wash,.—Lewis v. Puget Sound 
| Southern R. Co., ‘4 Washe 188, 29) .P 
1061, 

[a] Before and at time of leaving 


station.—Georgia Cent., R., etc., Co. 


lv. Letcher, 69 Ala, 106, 44 AmR 505. 


R. Co, v.' Stroud, 64 Miss. 784, 2 S| 


Duty of railroad to give signals see 
supra §§ 2139-2140. 

41. Georgia, R., etc., Co. v. Dawson, 
387 Ga. A. 542, 141 SE 57; Lowe Vv. 
Payne, 31 Ga. "A. 388, 120 SH’ 691. 


Duty of railroad to anticipate pres- 


‘ence of persons see. supra §§ eae: 


2126. 


ef Is Be | 


and the foregoing is sometimes provided for by stat- 
While it has been held that the injured party 
cannot recover within the meaning: of the above rule, 
for injuries to which his own negligence in any way 
contributes,+® the weight of authority is to the ef- 
fect that contributory negligence bars a recovery only 
where it is concurrent and forms the proximate cause 
of the injury complained of,*® for if the negligence 


42. Chicago, etc., R. Co. v. Smith, 
94 Ark. 524, 127 SW 715; St. Louis, 
etc., R. Co. v. Monday, 49 Ark. 257, 
4 SW 782; Southern R. Co, v. Sanders, 
145 Ky. 679, 141 SW_77; Byrnes v. 
New York, ete., Ri Cos 195 Miss. 437, 
81 NE 187; St. Louis Southwestern 
Ry. Co. v. Watts, 101 Tex. 106, 216 
SW 391 [rev (Civ. A.) 173 SW 909]; 
Texas, etc., R. Co. v. Watkins, 88 Tex. 
20, 29 sw 232; Sears v. Texas, etc., 


Cafe (Civ. A.) 247 Sw 6021; 
Falls, ete., R. Co. v. Crawford, (Tex. 
Civ. A.) 19 SW (2d) 166; Panhandle, 
etc., R. Co. v. Haywood, (Tex. Civ. A.) 
227 SW 347; St. Louis Southwestern 
R. Co. v. Douthit, (Tex. Civ. A.) 208 
SW 201; St. Louis Southwestern R. 
Co. v. Watts, (Civ. A.) 173 SW 909 
[rev on other grounds 110 Tex. 106, 
216 SW 391]; Galveston, etc., R. Co. 
v. Olds; CTex:: Cive-A.)- 112) SW? 7375 
Houston, etc., R. Co. v. Adams, 44 Tex. 
Civ. A. 388, 98 SW 222; Hutchens v. 
St. Louis Southwestern R. Co., 40 Tex. 
Civ. A. 245, 89 SW 24; St. Louis 


Southwestern R. Co. v. Bolton, 36 Tex. 


Civ. A. 87, 81 SW 123; Kroeger v. 
Texas, etc., R. Co., 30 Tex. Civ. A. 87, 
69 SW 809; St. Louis Southwestern R. 
Co. v. Jacobson, 28 Tex. Civ. A. 150, 
66 SW 1111. 


Duty of railroad as to lookouts see 
supra §§ 2141-2145, 

43. Houston, etc., 
ards, 59 Tex. 373; Roper v. Texas, 
éte.; IR. Co.,) 55. Tex: Cive' A.2 6200149 
SW 696 (headlight not lighted). 

44. Houston, etc., R. Co. v. Leslie, 
57 Pex se (five minutes required by 
statute). 

' 45. Injury avoidable notwithstand- 
ing negligence of person injured see 
infra § 2239. 

46. See supra § 2180 et seq. 

47. See statutory provisions. 

48. Patterson v. Philadelphia, etc., 
R.-Co.;"9 Del. 108. 


49. Ark.—Little Rock, Steg Ri Gas 
v. Pankhurst, 36 Ark. 371 


Md.—Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545. 

Mo.—Kennayde v. Pacific R. Co., 45 
Mo; 255. 

N. C.—Treadwell v. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617. 

Oh.—Balser y. Chicago, ete., R. Ca., 
9 OhS&CP 523, 7 OhNP 482. 


Tex.—Houston, etc., R. Co. v. Rea- 
son, 61 Tex. 613; Gulf, etc, Ri.Co. eve 
Matthews, 28 Tex. Civ. A. 92, 66 SW 
588, 67 Sw 788; San Antonio, ete., R. 
Co, .v. Jazo, (Civ. A.) 25 SW 712: 


Va.— Virginia Midland Ri oiSoy 
cer 84 Va. 498, 5 SE 578, 10 AmSR 


R. Co. v. Rich- 


“We think the jury entirely justified 
in finding a verdict in favor of plain- 
tiff. By her own negligence she placed 
herself in a position of danger, but 
defendant was aware of her danger 
and did not exércise ordinary care to 
protect her from the danger that sur- 
rounded her. Under these conditions 
the law gives the injured person a 
right of action. This right of action 
is based upon the principle that a 
failure to exercise ordinary care by a 
defendant under such circumstances 
‘amounts to a degree of reckless con-. 
duct that may well be termed willful: 


For later, cases, developments and changes. in the law see pumuapiye, Eiicigddns same title,.page and: note number, 


§§ 2235-2236] 


of the railroad company is the proximate, and that of 
the party injured merely the remote, cause of the 
injury, an action is maintainable therefor notwith- 
standing the party injured may not have been entire- 


ly free from fault.°° 


[§ 2236] b. Actions Founded on Breach of Stat- 
Except where otherwise provid- 
ed by statute,°? and subject to the rules heretofore 
stated,°*® contributory negligence on the part of plain- 
tiff will defeat a recovery even in actions founded on 
a breach of a statutory duty or precaution.®4 


ute or Ordinance.®! 
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fy to some extent this strict common-law doctrine.®* 
‘Under some of these statutes the doctrine is modified 
only to the extent of establishing the doctrine of 
comparative negligence or some modification thereof 


for all or particular classes of cases,°* and under oth- 


Stat- | to danger.®® 


utes have been enacted, however, which limit or modi- 


and wanton; and when an act is done 
willfully and wantonly, contributory 
negligence upon the part of the per- 
son injured is not an element which 
will defeat a recovery. Some text- 
writers and courts declare the same 
principle in another form, by holding 
that under these circumstances the 
contributory negligence of the party 
injured is not the proximate cause of 
the injury, but that the negligence of 
the defendant, being the later negli- 
gence, is the sole proximate cause. 
As has been said by one of our law 
reviews: ‘The party who last has a 
clear opportunity of avoiding the acci- 
dent, notwithstanding the negligence 
of his opponent, is considered solely 
responsible.’’’ Esrey v. Southern 
Pac. Co., 103 Cal. 541, 544, 37 P 500. 


{a] Drunkenness not contributing 
. to injury does not bar recovery. 
Balser v. Chicago, ete., R. Co., 9 OhS& 
CP 523, 7 OhNP 482; Houston, etc., R. 
Co. v. Reason, 61 Tex. 613; Gulf, etc., 
R. Co. v. Matthews, 28 Tex. Civ. A. 
92, 66 SW 588, 67 SW 788. 

As to when contributory negligence 
is proximate cause see infra § 2234. 


50. U.S.—Ellzey v. Kansas, etc., R. 
Co., 12 F. (2d) 4 [certiorari granted 
271 U. S. 659 mem, 46 SCt 638 mem, 
70 L. ed. 1137 mem, and rev on other 
grounds 275 U. S. 286, 48 SCt 80, 72 
L. ed. 259]. 

Md.—Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545. 

Mo.—Bergman v. St. Louis, etc., R. 
Co., 88 Mo. 678, 1 SW 384. “ 

N. Y.—Fitzgibbons v. Manhattan R. 
Co., 88 NYS 341. 

Tenn.—Chattanooga Station Co. v. 
Harper, 138 Tenn. 562,199 SW 394. 


[a] If accident could have been 
avoided had there been a lookout on 
the rear end of a backing train, as a 
eity ordinance required, the party in- 
jured may recover notwithstanding 
he was negligent in going on the track 
without listening or looking. Berg- 
man v. St. Louis, etc., R. Co., 88 Mo. 
678, 1 SW 384. 

Injury avoidable notwithstanding 
nesligence of person injured see infra 
§ 2239. 

51. In negligence actions general- 
ly see Negligence § 532. 


52. See statutory provisions; 
cases infra this section. 


53. See supra § 2235, 


54. Ala.—Thornton v. Southern R. 
Co., 199 Ala. 532, 75 S 4. 


Ark.—Chicago, etc., R. Co. v. Smith, 
94 Ark. 524, 127 SW 715; Sherman v. 
Chicago, ete., R. Co., 98 Ark. 24, 123 
SW 1182; Little Rock, etc., R. Co. v. 
Smith, 43 SW 969; St. Louis South- 
western R. Co. v. Dingman, 62 Ark. 
245,°35 SW 219; St. Louis, ete., “R. 
Co. v. Leathers, 62 Ark. 235, 35 SW 
216. 

Jll.—Chicago, etc., R. Co. v. Gunder- 
son, 65 Ill. A. 638. 


Iowa.—Ford v. Chicago, etce., R. Co., 
91 Iowa .179, 59 NW 5, 24 LRA 657; 
Murphy v. Chicago, etc.,-R. -Co., 45 
Iowa 661 (under L, [1862] c 169 § 7). 


and 


Tenn.—Chattanooga Station Co. v. 
Harper, 188 Tenn. 562, 199 SW 394. 


Wis.—London Guarantee, etc., Co. 
v. Great Northern R. Co., 197 Wis. 241, 
221 NW 762. 


[a] Applications.—(1) Contribu- 
tory negligence has been held a good 
defense under a statute making a rail- 
road company liable for all damages 
resulting from neglect to keep a con- 
stant lookout on its trains for persons 
or property on the track (Chicago, 
ete., R. Co. v. Smith, 94 Ark. 524, 127 
SW_ 715; Sherman v. Chicago, etc., 
R. Co., 93 Ark. 24, 123 SW 118; Little 
Rock, ete., R. Co. v. Smith, (Ark.) 43 
SW 969 [Act of April 8, 1891]; St. 
Louis Southwestern R. Co. v. Ding- 
man, 62 Ark. 245, 35 SW 219;. St. 
Louis, etc., R. Co. v. Leathers, 62 Ark. 
235, 35 SW 216); (2) or under a stat- 
ute providing that injuries resulting 
in running trains at a greater speed 
than is permitted by ordinance shall 
be presumed ‘to have been done by 
the negligence of the said corporation 
or their agents” (Chicago, etc., R. Co. 
v. Gunderson, 65 Ill. A. 638 [Rev. St. 
c 114 § 87]); (3) or under a statute 
requiring railroad companies to con- 
struct at points where the road 
crosses a public highway, safe cross- 
ings and cattle guards, and making 
them liable for damages caused by 
neglect to do so, and providing that 
the injured party need only prove 
such neglect to authorize a recovery 
(Ford v. Chicago, ete., R. Co., 91 Iowa 
9 nb 9, NW. 55 LRA 657 [under 
Code (1873) § 1288]). j 


[b>] Where railroad’s initial negli-, 
gence in failing to signal and. keep, 
a lookout, as was required by statute, 
would not have resulted in the death, 
of intestate but for the latter’s neg- 
ligence, which either succeeded that 
of the road’s employees or concurred 
with it, plaintiff could not recover for 
death. Thornton v. Southern R. Co., 
199 Ala. 532, 75 S 4. 


55. See statutory provisions. 

56. See infra.§ 2237. 

57. See statutory provisions; and 
cases infra this note, 


[a] Absence of fence.—(1) The 
liability of a railroad company under 
St. (1921) § 1810, for personal injuries 
to a pedestrian occasioned in whole or 
in part by the want of a fence along 
the right of way is absolute, and con- 
tributory negligence constitutes no 
defense to the action. Berndl v. Di- 
rector Gen. of Railroads, 177 Wis. 210, 
188 NW 81; Alexander v. Minneapolis,, 
ete., R. Co., 156 Wis. 477, 146 NW 510: 
[writ of error dism 239 U. S. 635 mem,’ 
36 SCt 283 mem, 60 L. ed. 497 mem]; 
Schwind -v. Chicago, ete., R. Co., 140 
Wis. 1, 121 NW 639, 1383 AmSR 1055.; 
(2) If the place on the railroad’s 
property where plaintiff was struck 
by a, locomotive was depot grounds, 
not required to be fenced, within St. 
(1915) § 1810, contributory negligence 
was a bar to recovery; if it was re- 
quired to be fenced, contributory neg- 
ligence does not bar recovery. Prince 
v. Chicago, ete., R. Co., 165 Wis. 212, 
161 NW-765. (3) Under St. (1898) § 
1810, requiring railroad companies to 


ers contributory negligence is no defense whatever 
in particular classes of cases,®? if the violation of 
the statute forms a proximate cause of the injury,*® 
and unless the contributory negligence consists of a 
voluntary, deliberate, willful, and reckless exposure 


maintain sufficient fences along their 
rights of way, and providing that 
after such fences have been construct- 
ed contributory negligence shall be a 
defense, the railroad company cannot 
take advantage of the contributory 
negligence of a person killed on ac- 
count of the absence of a proper fence 
until fences complying with the stat- 
ute are constructed. Ulicke v. Chi- 
cago, etc., R. Co.,, 152 Wis. 236, 139 
NW 189. (4) Duty to fence see supra 
§§ 2130, 21381. 


[b] Blocked crossing.—Negligence 
of a boy in crawling under standing 
cars in crossing railroad tracks does 
not bar an action for his death where 
the road had blocked a crossing in vio- 
lation of statute. Jarrell v. New Or- 
Arie etc), RK. Co, L09*Miss) 49567 


58. Jay v. Northwestern, ‘ete., R. 
Co., 162 Wis. 458, 156 NW 626. 4 


[a] Thus, where plaintiff. knew of 
the approach of a train, and warned ~ 
others thereof, and went upon the 
track in front of it, he was not within 
St. (1911) § 1809 subd 6, allowing re- 
covery in spite of want of ordinary 
care less than gross negligence if 'the 
railroad company fails to give proper 
signals, since the giving of such*sig- 
nals could in no way have added*to 
his warning. Jay v. Northern Pac. R. 
Co., 162 Wis. 458, 156 NW 626.)% 2938 


59. Sledge v. Yazoo, ete:., ‘R. Co., 
87 Miss. 566, 40 S 13; Yazoo, etc.,)R. 
Co. v. Metcalf, 84 Miss. 242,36 S 259; 
Pulliam .v. Tllinois Cent. R. Co., .75 
Miss. 627, 23 S 359; Alabama, -ete., 
R. Co. v. Jones, 73 Miss. 110, 19 S 105, ~ 
55 AmSR 488; Berndl vy. Director Gen. 
of Railroads, 177 Wis. 210, 188 NW 
81; Alexander v. Minneapolis, etc., R. 
Co., 156 Wis. 477, 146 NW 510 [writ 
of error dism 239 U. S. 685 mem, 36 
SCt 288 mem, 60 L. ed. 497 mem]. 


[a] ‘Thus, in an action for injuries 
to a pedestrian who went on an un- 
fenced railroad right of way, an in- 


| struction that if plaintiff, after com- 


mencing to walk along the tracks, 
failed to exercise any care for his own 
safety, his conduct was reckless, and 
beyond inadvertence, and was a new 
and independent cause adequate to 
stand as the sole cause of the injury, 
was correct, since it required a finding 
of gross negligence, which would de- 
feat recovery. Berndl v. Director 
Gen. of Railroads, 177 Wis. 210, 188 
NW 81, 


[b] Driving while intoxicated, in 
violation of statute, does not consti- 
tute gross negligence within the text 
rule. Alexander v. Minneapolis, etce., 
R. Co., 156 Wis. 477, 146 NW 510 [writ 
of error dism 239 U. S. 635 mem, 36 
SCt 283 mem, 60 L. ed. 497 mem]. 


[ce] In Mississippi (1) where the 
injured party’s conduct, is a voluntary, 
deliberate, willful, and reckless ex- 
posure, he cannot recover for a viola- 
tion of Code (1892) § 3549, making 
railroad companies liable for every in- 
jury inflicted by trains or engines 
backing into a passenger depot when 
not preceded by a servant of the com- 
pany to give warning ‘without regard 
to mere contributory negligence” of 
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[§§ 2237-2238 


[§ 2237] 7. Comparative Negligence.°° The doc- | of the party injured does not wholly bar a recovery, 
trine of comparative negligence,*! at one time pre-'| but merely goes to diminish the amount of his dam- 


vailing in Illinois,®? has been expressly repudiated in 
that state,°* and, except in so far as it has been es- 
tablished by statute,®°* either has never been recog- 
nized or has been expressly repudiated in all of the 
In some jurisdictions, however, there 
is a modification of this doctrine by statute, under 
which, while the party injured is debarred from re- 
covering for injuries caused entirely by his negligence 
or by his consent,®*® yet, where the fault of the rail- 
road is the violation of some statutory duty or pre- 
caution,®? or where both parties are at fault and con- 
tribute to the injury,®® the contributory negligence 


other states.°® 


the person injured (Sledge v. Yazoo, 
Ste. eRe Cox,.480. UMASS: 1/5665 Si 13; 
Yazoo, etc., R. Co. v. Metcalf, 84 Miss. 
242, 36 S 259), (2) nor for a violation 
of § 3548, declaring that, in the case 
of injury from a flying switch within 
a municipality, the railroad company 
shall be liable without regard to 
“mere contributory negligence” of the 
person injured (Pulliam vy. Illinois 
Cent wi nCou Lo NISS86270. 29" Suse 95 
Alabama, etec., R. Co. v. Jones, 73 Miss. 
110, 19 S 105, 55 AmSR 488), (3) al- 
though nothing short of such conduct 
will bar a right of recovery in such 
eases (Pulliam v. Illinois Cent. R. Co., 
supra; Alabama, etc., R. Co, v. Jones, 
supra). 

60. Comparative negligence in gen- 
eral see Negligence §§ 595-599. 


61. See Negligence § 595. 


62. Chicago, etc., R. Co. v. Dickson, 
88 Ill. 431; Galena, etc., Covey. 
Jacobs, 20 Ill. 478; Chicago, etc., R. 
Co. v. Des Lauriers, 40 Ill, A. 654; St. 
Louis, ete., R. Co. v. Andres, 16 Ill. A. 
292; Springfield City R. Co. v. De 
Camp, 11 Ill. A. 475. 


63. Cleveland, etc., R. Co. v. Max- 
well, 59 Ill. A. 673; Kinnare v. Chi- 
cago, ete, R. Co., 57 Tl. A..153.) And 
see Negligence § 595 note 5. 


64 See infra text and notes 66-70. 


65. O’Keefe v. Chicago, etc., R. Co., 
32 Iowa 467; Mynning v. Detroit, etc., 
R. Co., 59 Mich. 257, 26 NW 514. 


66. Georgia, etc., R. Co. v. Cox, 75 
Fla. 714, 79 S 276; Florida Cent., etc., 
R. Co. v. Foxworth, 41 Fla. 1, 25 S 338, 
79 AmSR 149; Fulcher v. Central of 
Georgia R. Co., 110 Ga. 327, 35 SE 280; 
White v. Central R., ete., Coir, 83 Ga. 
HID LOM Sb 27a Centrals Re iConcv. 
Thompson, 76 Ga. 770; Central R. Co. 
v. Harris, 76 Ga. 501; Tice v. Central 
eee R. Co., 25 Ga. A, 346, 103 


[a] In Georgia (1) Code § 2781, 
there can be no recovery if the party 
injured could by ordinary care have 
avoided the consequences of the rail- 
road company’s negligence (Fulcher v. 
Georgia Cent. R. Co., 110 Ga. 327, 35 
SE 280; White v. Central R., etc., Co., 
83 Ga. 595, 10 SE 273; Central R. Co. 
v. Thompson, 76 Ga. 770; Tice v. Cen- 
tral of Georgia R. Co., 25 Ga. A, 346, 
103 SE 262), (2) nor under § 4426, if 
the injury to such person is done by 
his consent or is caused by his own 
negligence (White v. Central R., etc., 
Co., supra}. (3) The defenses under 
these two sections are not identical; 
and for a discussion of the distinction 
see Central R. Co. v. Harris, 76 Ga. 
501. 

67. See cases infra this note. 


[a] In Tennessee (1) under Milli- 
ken & V. Code §§ 1298-1300, contribu- 
tory negligence of the person injured 
does not bar a recovery, but it must 
be considered by the jury in mitiga- 
tion of damages. Knoxville, etc., R. 
Co. v. Acuff, 92 Tenn. 26, 20 SW 348; 
Chesapeake, etc., R. Co. v. Foster, 88 


and servant.** 


Tenn. 671, 13 SW 694, 14 SW 428; 
Nashville, etc., R. Co. v. Smith, 9 Lea 
470; Nashville, etc., R. Co. v. Nowlin, 
1 Lea 523; Railroad Co. v. Walker, 11 
Heisk. 383; Nashville, etc., R. Co. v. 
Smith, 6 Heisk. 174. (2) Under such 
statute the failure of an engineer to 
sound the alarm whistle the instant 
he saw a person on the track as re- 
quired by statute renders the com- 
pany’liable for injury to such person, 
although he himself was guilty of 
contributory negligence. Southern 
Ry. Co. v. Koger, 219 Fed. -702, 135 
SCA 374 [certiorari den 238 U. S. 6338, 
35 SCt 938, 59 L. ed. 1498]; Byrne v. 
Kansas City, etc., R. Co., 61 Fed. 605, 
9 CCA 666, 24 LRA 693; Chattanooga 
Station Co. v. Harper, 138 Tenn? 562, 
199 SW 394; Tennessee Cent. R. Co. 
v. Binkley, 127 Tenn. 77, 153 SW 59 
(Shannon Code § 1574); Hill v. Louis- 
ville, etc., R. Co., 9 Heisk. (Tenn.) 
823; Nashville, ete., R. Co. v. Over- 
cast, 3 Tenn. Civ. A. 235. 


[b] Application of statute.—Code 
(1919) § 3959, providing that, if the 
employees in charge of a train failed 
to give the required signals for a high- 
way crossing, the fact that a traveler 
on the highway failed to exercise due 
care shall not bar recovery for dam- 
ages resulting from a collision on such 
crossing, but the failure to exercise 
such care may be considered in miti- 
zation of damages (see supra § 1943 
note 16), does not apply where the pe- 
destrian killed was not on the high- 
way crossing, even though he was in 
the vicinity thereof, so that he would 
have been warned by the crossing sig- 
nals. Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 116 SE 237. 


68. “Florida. Cent.,* .ete,,  R.* Cos. v. 
Foxworth, 41 Fla. 1, 25 S 338, 79 Am 
SR 149; Central R. Co. v. Harris, 76 
Ga. 501 (under Code § 3034); Gulf, 
eee Co. v. Boone, 120 Miss. 632, 82 


69. See statutory provisions. 


70. St. Louis-San Francisco R. Co. 
brace: a 178 Ark. 73, 9 SW (2d) 


[a] TIllustration.—Where a com- 
press company’s employee, returning 
from lunch to his work of unloading 
freight cars, climbed between cars 
attached to an engine as a short cut, 
his contributory negligence precluded 
a recovery since under no reasonable 
view could he be found to be less neg- 
ligent than the railroad (Crawford & 
M. Dig. § 7575). St Louis-San Fran- 
cisco R. Co. v. McClinton, 178 Ark. 73, 
9 SW (2d) 1060. 


71. Assumption of risk as affecting 
duty of railroad see supra § 2124 
notes 96, 97, and § 2126 note 33. 

For general discussion of assumed 
risk doctrine see Negligence § 600 and 
cross references thereunder. 

Bale See Negligence § 600 notes 63, 
73. See cases infra this note. 
[a] Persons working on or about 


ages in proportion to the fault attributable to him, 
unless, under some statutes,®® the negligence of the 
party injured is greater than that of the railroad.*° 


[§ 2238] H. Assumption of Risk."* 
stated elsewhere in this work,** the doctrine of as- 
sumption of risk, as usually applied, is not applicable 
to cases here under discussion, because of the absence 
of any contractual relation- between the parties,’* 
or because of the absence of the relation of master 


As has been 


Nevertheless, when plaintiff has 


brought himself within the maxim, Volenti non fit in- 
juria, he cannot recover.*® 


It has further been held 


cars or tracks.—(1) Where such 
workman stands under no contract re- 
lation with the railroad company, he 
cannot be held to assume the’ risk of 
negligence on the part of such com- 
pany. Baltimore, etc., R. Co. v. Char- 
vat, 94 Md. 569, 51 A 413; 
v. New York, etc., R. Co., 192 Mass. 
20, 77 NE 1024. (2) Care required of 
such persons see supra §§ 2230, 2231. 


74. D. EB. Hewitt Lumber Co. v. 
Mills, 193 Ky. 443, 236 SW 949; Tin- 


kle v. St. Louis, ete., R. Co., 212 Mo. 


445, 110 SW 1086. 

[a] For example (1) where plain- 
tiff’s father obtained permission from 
the proprietor of a logging railroad 
and his employees to move his house- 


hold goods on the train, and plaintiff . 


and the other members of the family 
rode on the car with the goods, there 
was no question of assumed risk, as 
plaintiff was not an employee. D. E. 
Hewitt Lumber Co. v. Mills, 193 Ky. 
443, 236 SW 949. (2) One employed 
by the foreman of a bridge crew of a 
railroad company to cook for the men 
in cars furnished by thé company for 
the purpose and paid by the men for 
the services rendered does not assume 
the risk of an injury while the cars 
are hauled by the company from one 
place to another. Tinkle v. St. Louis, 
ete., R. Co., 212 Mo. 445, 110 SW 1086 
(not employee of the railroad). 


[b] Whether trespasser or licen- 
ses, one riding on a logging train does 
not assume the risk of any neglect of 
any duty due him by the company. 
D. E. Hewitt Lumber Co. v. Mills, 193 
Ky. 443, 236 SW 949. 


Assumption of risk in master and 
servant cases see Master and Servant 
§§ 882-1024. 


‘ 75. See cases infra this note; and 
Negligence § 600 note 65. 


[a] Voluntary exposure to known 
danger.—(1) The doctrine of assump- 
tion of risk can only be applied where 
the person may reasonably. elect 
whether he shall expose himself to it. 
Chicago, etc., R. Co. v. Lewis, 103 
Ark, 99, 145 SW 898. (2) An employee 
of a consignee, engaged in unloading 
a defective car, does not assume the 
risk of injury caused thereby, by not 
ceasing to work on discovering the 
defect, if such defect is not so obvi- 
ously dangerous that a prudent man 
would not proceed. Chicago, etc., R. 
Co. v. Lewis, supra. (3) Where con- 
signee’s employee unloading lumber 
from a freight car discovered that 
an end gate was unfastened and 
could not be latched, but, upon observ- 
ing certain’ cleats and concluding that 
these prevented the gate from falling, 
continued unloading until injured by 
the gate’s falling, the danger was not 
so obvious that he must be deemed to 
have accepted the risk. Missouri Pac. 
BS Co. v. Carey, 138 Ark. 563, 212 SW 


[b] Mail carrier injured while 
standing at end of platform by being 
struck by mail bag thrown from a 


SESE PDN IN RO OTERO EH ge eA APY CY 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pearlstein , 


§§ 2238- 2239] 


that one rightly going upon or near railroad tracks, 
cars, or other railroad premises, knowing and appre- 
ciating the dangers involved,’® assumes such risks as 
are reasonably to be apprehended from the position 
in which he places himself,’* he not assuming any 
risks arising from the negligence of the railroad or 


its employees.7® 


moving train does not assume the risk 
of such injury, although he knew of 
the custom of the mail clerk to throw 
the mail bags from the train while in 
motion, where such custom was to 
throw the bags from the train at a 
different point on the platform. Car- 
ver v. Minneapolis, ete., R. Co., 120 
Iowa 346, 94 NW 862. 


[ec] Rule applied.—Where an ex- 
perienced repair man of a railroad, 
with knowledge of rules regarding the 
use of blue lights and flags on cars 
under which repair men are working, 
nevertheless goes under a car to re- 
pair it without displaying the warn- 
ing signals, and is killed when such 
ear is being switched by the em- 
ployees of another railroad, his admin- 
istrator cannot recover from such 
other road, decedent having assumed 
the risk, although not an employee of 
such other road. Lavelle v. Central 
Vermont R. Co., 94 Vt. 80, 108 A 918. 


[ad] Negligence of railroad.—A car 
inspector of another railroad company 
who had requested defendant company 
to repair one of its cars, so that it 
could be received by his own com- 
pany, did not assume the risks of in- 
jury from the negligence of defend- 
ant’s servants in repairing the car, 
which he was required to reinspect 
after it was repaired, unless he knew 
of such negligence, or should have 
Known thereof, in the ordinary dis- 
charge of his duties. Atchison, etc., 
Re Conve; Classin,» (Tex) Civ.,.A.) 134 
SW 358. 


76. Rock Island, etc., R. Co. v. Dor- 
mady, 1038 Ill. A. 127; Carver v. Min- 
neapolis, ete., R. Co., 120 Iowa 346, 


94 NW 862; Woodley v. Metropolitan 
Dist. R. Co., 2 Ex. D. 384. 
[a] Mere knowledge of the exist- 


ence of a condition which is danger- 
ous does not of itself throw the risk 
thereof on the person having such 
knowledge, unless he also appreciates 
the dangers involved. Carver. v. 
Minneapolis, ete., R. Co., 120 Iowa 346, 
94 NW 862. 


[b] Switching -operations.—(1) 
Persons about cars or tracks assume 
the ordinary and known risks of 
switching operations when conducted 
in the usual and customary manner. 
Rock Island, ete., R. Co. v. Dormady, 
103 Tll. A. 127. (2) Men at work on 
freight cars in a freight yard, who 
know that, in the customary method 
of switching there, cars strike to- 
gether, and that the force may over- 
come their natural equilibrium, and 
who see that switching is being done 
and that such striking is about to oc- 
eur, are required to protect them- 
selves from danger, and if they do not 
do so they assume the risk. Rock Is- 
Jand, etce., R. Co. v. Dormady, 103 Ill. 
INES ALE 


77, Ark.—St. Louis, etc., R. Co. v. 
Clements, 93 Ark. 15, 123 SW 783. 


Ga.—Southern R. Co. v. Mouchet, 3 
Ga. A. 266, 59 SE) 92:7. 


Iowa.—Croft v. Chicago, etc., R. Co., 
134 Iowa 411, 109 NW 723; Carver v. 
Minneapolis, etc., R. Co., 120 Iowa 346, 
§4 NW 862; Richards v. Chicago, ete., 
R. Co., 81 Iowa 426, 47 NW 632. 


Ky.—Louisville, etc., R. Co. v. Hay, 
145 Ky. 655, 141 SW 64. 


La.—Settoon v. Texas, etc., R. Co., 
48 La. Ann. 807, 19 S 759. 
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Nebr.—Wanderholm Vv. Chicago, 
etc., R. Co., 96 Nebr. 764, 148 NW 935. 
N. J.—Voss v. Delaware, etc., R. 


ais agi 91 A 937. 


N. Y.—Williams v. Delaware, etce., 
R. Co., 2 NYS 485 [app dism 3 Silv. A. 
451, 27 NE 404]. 

Tex.—Panhandle, etc.,-R. Co. v. 
Haywood, (Civ. A.) 227 SW 347; At- 
chison, ete., R. Co. v. Classin, (Civ. A.) 
134 SW 358. 

Eng.—Woodley Vv. 
Dist RO Cos] Bx Dp: 

[a] Risks arising out of ordinary 
operation of trains.—Croft v. Chicago, 


Metropolitan 
84. 


ee R. Co., 1384 Iowa 411, 109 NW 
i . 
[b] Choice of ways.—The traveler 


assumes all incidental risks in select- 
ing the more dangerous of two ways 
of travel, and cannot recover if the 
injury is caused by one of such risks. 
Settoon v. Texas, etc., R. Co., 48 La. 
Ann. 807, 19 S 759. 


[c] One who assumes risks inci- 
dent to throwing mail bags on train 
while in motion does not thereby as- 
sume the risk of a mail bag being 
thrown from a train and striking him. 
Carver v. Minneapolis, ete., R. Co., 120 
Iowa 346, 94 NW 862. 


[d] Persons working on or about 
cars or trains.—(1) If plaintiff goes 
under a repaired car to inspect it, 
knowing that the blue flag has been 
removed therefrom, he assumes the 
risk of it being struck by other of de- 
fendant’s cars coming in on the same 
track. Atchison, etc., Ry. Co. v. Clas- 
sin, (Dex. Civs. A.) 0134, SW 358 ¢a 
warning that some one was under the 
car). (2) Plaintiff getting coal at 
night from a car that was on a track 
on which cars were being drilled as- 
sumes the risk. Voss v. Delaware, 
ete:; RK: Gone Jeo Supa ot Ay 9387. 
(3) An employee of a chair factory, 
engaged in loading a car on a switch 
track with chairs, who remains in 
the car knowing that a switch en- 
gine is approaching, assumes the 
risk of danger from the coming to- 
gether of the car and the engine in 
an ordinary way, but not from their 
coming together in an unusually vio- 
lent way, caused by negligence of rail- 
road. . St. Louis, ete., R. Co. v. Clem- 
ents,, 93. Ark: 15:° 123 SW 783. (4) 
Where an employee of a shipper un- 
loading cars on a Ssidetrack is noti- 
fied by trainmen intending to move a 
train to couple to the cars to leave 
the cars, the employee by remaining 
on a car assumes the risks attendant 
on the bumping of the train, resulting 
from the making of the coupling. 
Louisville, ete., R. Co. v. Hay, 145 Ky. 
655, 141 Sw 64. (5) Where the struc- 
tural defect in a door of a car which 
plaintiff is going to load is patent and 
readily discernible, he assumes the 
risk of danger in lifting such door. 
St. Louis, etc., CO ve Letts So 
Ark. 460, 108 SW 841. (6) Care re- 
quired see supra §§ 2230, 2231. 


[e] Persons at stations.—A person 
who goes upon a Station platform as a 
mere spectator, for his own pleasure 
and convenience, is there at his own 
risk and peril, and cannot recover 
damages for injury caused by a de- 
fect in the platform. Burbank vy. Illi- 
nois' Cent, RR. Co., 42 Lae Ann: 1156, 
8 S$ 580, 11 LRA 720 (freight platform 
which was dark). 


{f] Persons working in tunnel.— 


[§ 2239] I. Injury Avoidable 
Negligence of Person Injured.’® 
person injured has negligently placed himself in the 
place of peril will not defeat a recovery where the 
railroad, after discovery of his peril, has failed to 
exercise due care to avoid his injury,®® and this is 
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notwithstanding 
The fact that the 


(1) If employees working therein un- 
der direction of their employer, an 
independent contractor, remain after 
defendant railway has given notice of 
its purpose to run a train through a 
tunnel, they assume the risk. Lex- 
ington, etc., R. Co. v. White, 182 Ky. 
267, 206 Sw 467. (2) If they con- 
tinue to work after the tunnel had 
been filled with smoke from defend- 
ant’s engines when they could retire 
from it before incurring injury, the 
negligence on account of the smoke 
cannot be attributed to defendant, as 
it is their election to remain and risk 
the consequences. Lexington, etc., R. 
Co. v. White, 182 Ky. 267, 206 SW 467. 


78° Croftive Chicazo,sctex ans Cog 
134 Iowa 411, 109 NW 723; Tinkle v. 
St. Louis, etc., R. Co., 212 Mo. 445, 110 
SW 1086; Atchison, ete., R. Co. v. 
Classin, (Tex. Civ. A.) 134 SW 358. 


[a] Illustration.—A wife living 
with her husband in a railroad station 
and assisting him in the performance 
of his duties does not assume the risk 
of the railroad company’s affirmative 
negligence in permitting the track to 
deteriorate, or of the negligence of 
the operatives of a train in running it 
at an excessive rate of speed. Croft 
v. Chicago, etc., R. Co., 134 Iowa 411, 
109 NW 723. 


Risks under volenti non fit injuria 
doctrine see supra this section note 75. 


79. Last clear chance doctrine gen- 
erally see Negligence §§ 539-545. 


Humanitarian doctrine generally 
see Negligence §§ 539-545. 


Care required on discovery oe peril: 
Generally see Negligence § 5: 
In case of persons on or oe eS 
see supra §§ 2155-2164. 


80. Ala.—Illinois Cent. R. Co. v. 
Martin, 213 Ala. 617, 105 S 805; Cen- 
tral of Georgia R. Co. v. Ellison, 199 
Ala. 571, 76°S 159; Southern “Re Co; 
v. Cooper, 172 Ala. 505, 55 S 211; Ala- 
bama Great Southern R. Co. v. Mc- 
Whorter, 156 Ala. 269, 47 S 84; Louis- 
ville,) ete.) Ri Co. via, Younes iba wAta. 
232, 45 S 238, 16 LRANS 301; Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 116 Ala. 509, 22 S 913; Nave v. 
Alabama Great Southern R. Co., 96 
Ala. 264, 11 S 391; Savannah, etc., R. 
Co. v. Meadors, 95 Ala. 137, 10 S 141. 


Ark.—Memphis, etc., R. Co. v. Buck- 
ley, 99 Ark. 422, 188 SW.965; St. Louis 
Southwestern R. Co. v. Thompson, 89 
Ark. 496, 117 SW 541; St. Louis, etc., 
R. Co. v. Cain, 104 SW 533; Adams v. 
St. Louis, etc., R. Co., 83 Ark. 300, 103 
SW 725; St. Louis Southwestern R. 
Co. v. Cochran, 77 Ark. 398, 91 SW 
747; St. Louis, ete., R. Co. v. Evans, 
74 Ark. 407, 86 SW 426; St. Louis, 
ete., R. Co. v. Townsend, 69 Ark. 380, 
63 SW 994; Little Rock, etc., R. Co. 
v. Smith, 43 SW 969; Little Rock, etc., 
R. Co. v. Cavenesse, 48 Ark. 106, 2 SW 
505; St. Louis, ete., R. Co. v. Wilker- 
son, 46 Ark. 513; Little Rock, etc., R. 
Co. v. Pankhurst, 36 Ark. 371. 


Cal—Williams v. Southern Pac. R. 
Cose2eCal, Unrep Cas. 613; 9 (ebb. 
Colo.—Catlett v. Colorado, ete., 

Coz, 56) Colo: 463,:1389 P 14: 
Ga.—East Tennessee, etc., R. Co. v. 
Hartley, 73 Ga. 5 
Ida.—Denbeigh v. Oregon-Washing- 
fone... ,etc.,, Co. #23) Ida? 663,132 
112, ( 


Ill.— Peirce v. Walters, 164 Ill. 560, 


_R. 
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true, although he may have been a trespasser.*+ 


45 NE 1068; Lake Shore, etc., R. Co. 
v. Bodemer, 139 Tll. 596, 29 NE 692, 
32 AmSR 218 [aff 33 Tl. A. 479]; 
Roden v. Chicago, ete., R. Co., 30 Ill. 
A. 354 [aff 133 Tl. 72, 24 NE 425, 23 


AmSR 585]. 


Ind.—Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72; Doolittle v. 
Union Tract. Coryssh Ind. A. 184, 138 
NE 694; Ferguson v. Cleveland, etc., 
RaCos 70 Ind. A. 543, 122 NE: 14, 123 
NE 177; Terre Haute, etc., Tract. Co. 
v. Hunter, 62 Ind. A. 399, 111 NE 344; 
Watts v. Chicago, ete., R. @owied Ind. 
A, 51, 104 NB 42; Pennsylvania Cot Vi 
Reesor, 60 Ind. A. 636, 108 NE 983. 
See Chicago, ete., R. Co. v. Pritchard, 
168 Ind. 398, 19 NE 398, 81 NE 78, 
9 LRANS 857 (where poles fell on 
decedent and the engineer failed to 
stop on signal, the court talked about 
‘Jast clear chance”). But see Penn- 
sylvania Co. v. Sinclair, 62 Ind. 301, 
30 AmR 185 (where the ‘court refused 
to adopt the rule). 


Iowa.—Clemens v. Chicago, etc., R. 
Co., 163 Iowa 499, 144 NW 354; Greg- 
ory v. Wabash R. Go., 126 Towa 230, 
101 NW 761; Purcell v. Chicago, ete., 
Be Co; 109 Towa 628, 80 NW 682, 77 
AmSR 557; Sutzin v. Chicago, etc., R. 
Co., 95 Towa 304, 68 NW 709; Yeager 
v. Atchison, etc., R. Co., 94 Towa 46, 
62 NW 672. 


Kan.—Chicago, ete., R. Co. v. Clin- 
kenbeard, 77 Kan. 481, 94 P 1001. 


Ky.—O’Dell v. Louisville, ete., R. 
Co., 200 Ky. 745, 255 SW 550; Louis- 
ville, ete., R. Co. v. Horton, 187 Ky. 
617, 219 SW 1084; Moran v. Chesa- 
peake, etc., R. Co., 176 Ky. 409, 195 SW 
809; Williamson, ete, R. Co. v. 
Charles, 168 Ky. 41, 181 SW 614; Cin- 
cinnati, etc., R. Co. v. Jones, 166 Ky. 
817, 179 SW 851; Chesapeake, etc., R. 
Co. v. Johnson, 151 Ky. 809, 152 Sw 
962; Chesapeake, etc., R. Co. v. Mont- 
joy, 148 Ky. 279, 146 Sw 371; Illinois 
Cent. R. Co. v. Willis, 123 Ky. 636, 
97-SW ©21,; 29. iy 1187; Chesapeake, 
etc., R. Co. Vv. Perkins, 105 SW 148, 31 
Kyl 1350; Dugan v. Chesapeake, éte., 
R..Co.; 72 Sw 291, 24 KyL 1754; Rose- 
berry v. Newport News, etc., ’R. (BXo\ss 
39 SW 407, 19 KyL 194. 


La.—Jones v. Chicago, etc., R. Co., 
162 La. 690, 111 S 62; Jones v. Mac- 
kay Tel. Cable Co., 137 La. 121, 68 S 
379; Jones v. New Orleans Great 
Northern R. Co., 122 La. 354, 47 S 679; 
Jones v. Sibley, etc., R. Co.,.121 La. 


39, 46 S 61; Gibson v..Texas, etc., R. 
Co., 10 La. Ne 678, 121 S 382; Jones v. 
Chicago, ete., R. Co., 4 La. A. 457. 


M Me_—Wward v. Maine Cent. R. Co., 
96 Me. 136, 51 A 947. 


Md.—Price v. Philadelphia, ete., R. 
Co., 84 Md. 506, 36 A 263, 36 LRA 213; 


Baltimore, etc., R. Co. v. State, 36 
Md. 366. 

Miss.—Strong v. Canton, ete, R. 
Co., 3S 465. 

Mo.—Gould v. Chicago, etc., R. Co., 


290 SW 135; Sublett v. Terminal R. 
Assoc., 267 SW 622; Owens v. Kansas 
City, ete., R. Co., 201 SW 548; Dutch- 
er v. Wabash R. Co., 241 Mo. 137, 145 
SW 63; Murphy v. Wabash R. Co., 
228 Mo. 56, 128 SW 481; Matz v. Mis- 
souri Pac. R. Co., 217 Mo. 275, 117 Sw 
584; Woods v. Wabash R. Co., 188 
Mo. 229, 86 SW 1082; Engelking v. At- 
lantic: City, ete.; R. Co., 187.Mo. 158, 
86 SW 89; Prewitt v. Eddy, 115 Mo. 
283, 21 SW 742; Hanlon v. Missouri 
Pac. R. Co., 104 Mo. 381, 16 SW 233; 
Donahoe v. Wabash, etc., R. Co., 83 Mo. 
543; Isabel v. Hannibal, etc., 4B. Co., 
60 Mo. 475; . Cercido v. Manufactur- 
ers’ R. Co., (A.) 221 SW 434; Arm- 
strong v. Denver, etc., R. Co., 195 Mo. 
A. 83, 190 SW 944; ‘Starks v. Lusk, 
194 Mo. A. 250, 187 SW 586 [aff 286 
Mo. 268, 216 Sw 1119]; Bay v. Mis- 


‘Metropolitan St. R. .Co., 


y 
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souri Southern R. Co., (A.) 183 SW 
343; Friemouth v. Kansas City, etc., 
R. Co., (A.) 180 SW 1063; Shelton v. 
167 Mo. A. 
404, 151 SW 493; Palmer v. St. Louis, 
ete. Re Co, 142 Mo. A. 440, 127 SW 
9 


Mont.—Neary v. Northern | Pac: R. 
Co., 41 Mont. 480, 110 P 226. 


Nebr.—Wilson v. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406; Union 
Pac. R. Co. v. Mertes, 39 Nebr. 448, 
58 NW 105, 35 Nebr. 204, 52 NW 1099; 
Chicago, etce., R. Co. v. Lilley, 4 Nebr. 
(Unoff.) 286, 93 NW 1012. But see 
Chicago, etc., R. Co. v. Lilley, 4 Nebr. 
(Unoff.) 286, 93 NW 1012 (“last clear 
chance rule” is in conflict with law as 
to contributory negligence). 


N. Y.—Johnson v. Interborough 
Rapid Transit Co., 192 App. Div. 639, 
1838 NYS 224; Kenyon v. New York 
Cent., etc., R. Co., 5 Hun 479 [aff 76 
N. Y. 607]. 


N. C.—Hopkins v. Southern R. Co., 
170 N. C. 485, 87 SE 320; Baker v. 
Wilmington, 'ete., EUS COmmg aes Ne Oe 
1015, 24 SEH 415; Smith vy. Norfolk, 
ete., R..Co., 114 N.C. 728 19 SE 863, 
923, 25 LRA 287; Norwood vy. Raleigh, 
Clee Ren CO MeN, BOP 6 LG nes 
Clark v. Wilmington, etc., R. (Bros 109 
N. C. 430,°14 SE 48, 14 LRA 749. 


Oh.—Cincinnati, ete., R. Co. v. Mur- 
phy, 17 Oh..Cir. Ct. 223,09; OhCir. Dee, 
703; Paine v. Columbus, ete., R.« Co., 
2 OhS&CP 135, 7 OhNP 327. 


Ok1.—Chicago, etc., R. Co. v. Pedigo, 
123 Ok. 213; 252 P 1095; Atchison, 
Ce Co. Vv. Miles, 69 Okl. 138, 170 


Porto Rico.—Perez vy. American R. 
Co., 9 Porto Rico 196. 


Tex.—Houston, ete, R. Co. 
O’Donnell, 99 Tex, 636, 92 SW 405 
[rev (Civ. A.) 90 SW 886]; Smith v. 
Fordyce, 18 SW 663; Missouri Pac. R. 
Co. v. McKernan, 82 Tex. 204, 17 SW 
1057; Houston, éte., R. Co. Vv. Smith, 
v7 Tex. 179, 13 SW 972; Gulf, ete., R: 
COs Walker, 70: Tex, 126, 7 SW 831, 


8 AmSR 582; Missouri Pac. R. Co. Vv. 
Weisen, hee Tex. 443; International, 
CL Gi Ee! Co. Smith, 62 Tex. 2523 Tex- 


as, etc., RH: Ga: Vv. House, (Civ. A.) 208 
SW 358; St. Louis Southwestern R. 
Wow Ve Anderson, (Civ. A.) 206 SW 696; 
Gulf, etc. RarCouw,. -erazak, (Civ. WED) 
181 SW “11; Chicago, ete. Ri Co. v. 
Loftis, (Civ. A.) 179 SW 930; Galves- 
ton, etc., R. Co. v. Huegle, (Civ. A.) 
158 SW 197; Higginbotham v. Gulf, 
ete, Re Conn (Civ. A) 155. SW. 1025; 
Texas, ete., ’R. Co. v. Gullett, aN AJ 
134 SW 262: Missouri, etce., CO. eve 
Mitcham, 57 Tex. Civ. A. qa 121 SW 
871; Roper v. Texas Cent. R. Co., 55 
Tex. Civ. A. 620, 119 SW 696; Max- 
field v. Texas, etce., R. Co., 54 Tex. Civ. 
A. 519, 117 SW 483; International, 
ete., R. Co. v. Ploeger, (Civ. A.) 93 SW 
226, (Civ. A.) 96 SW 56; Houston, ete., 
R. Co. v. Ramsey, 36 Tex. Civ. A. 285, 
81 SW 825; St. Louis Southwestern 
R. Co. v. Allen, 35 Tex. Civ. A. 355, 80 
SW 240; Kroeger v. Texas, ete, R. 
Co,,.30 Tex. Civ. A. 87, 69 SW 809; 
Law v. Missouri. ete., R. Co., 29 Tex. 
Civ. “A134, 67 SW. 1025; Missouri, 
etc., R. Co. v. Haltom, (Civ. A.) 62 SW 
800; Houston, ete., R. Co. v. Harvin, 
(Civ. A.) 54 SW 629; Houston, etc., 
R. Co. v. Wallace, 21 Tex. Civ. A. 394, 
53 SW 77; Galveston, eters Re IColcsv. 
Zantzinger, COVE EAS) 49 SW 677 Taft 
93 Tex. 64, 53 uy 379, 77 AmSR 829, 
47 LRA 983]; Garza v. Texas Mexican 


Re Cosn(Cive "A.) 41 SW 172; Souther- 
land v. Texas, etc., R. Co., (Civ. A.) 
40 SW) 19350 Texas, “ete; RCo! vy, 


Brown, 14 Tex. Civ. A, 697, 39 SW 140. 


Utah.—Teakle v. San Pedro, ete., 
R. Co., 32 Utah 276, 90 P 402, 10 LRA 
NS 486. 


“Ro Cony, Corbin, D107, Va. 1400, 67, 


igs 
Plunkett, 6 Ga. A. 684, ‘65 SE 695. 


San Francisco R. Co., 
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It | is essential to the application of this rule that defend- 


Vt.—La Mountain v. Rutland R. Co., 
93° Vt. 27, £06 A517. 


Va.—wNorfolk, ete., R. Co. v. Arring- 
ton, 131 Va. 564, 109 SH 303; Gunter 
v. Southern R. Co., 126 Va. 565, 101 SE 
885; Kabler v. Southern R. Co., 121 
Va. 90, 92 SE 815; Chesapeake, pie 
179; Baltimore, etc; R. Co. v. Lee, 
106 Va. 32, 55 SE 1; Green v. South- 
ern R. Co., 102 Va. 791, 47 SE 819; 
Seaboard, etc., R. Co. v. Joyner, 92 Va. 
354, 23 SE 773. 


Wash.—Schommers v. Great North- 
ern R. Co., 102 Wash. 206, 172 P 848, 
LRA1918F 1012; Dotta v. Northern 
Pac. R. Co., 36 Wash. 506, 79 P 22. 


Can.—Canadian Pac. R. Co. v. Hin- 
rich, 48 Can. S. C. 557, 15 DomLR 472, 
4 WestWkly 1088, 36 WestLR 703 
[dism app 18 B. G. 518, 12 DomLR 
367, 3 WestWkly 709]. 


[a] Attempt to rescue child from 
danger.—The fact that plaintiff was 
attempting to rescue a child from 
danger at the time he was struck will 
not relieve the company from liabil- 
ity, if the engineer failed to exercise 
ordinary care after the discovery of 
plaintiff's peril. Peirce v. Walters, 
164 Ill. 560, 45 NE 1068; Carney v. 
Chicago, etc., R. Co., (Mo.) 23 SW 
(2d) 993. 


[b] Prevention of further injury. 
—Where a woman tregpassing on 
railroad tracks was run down and 
pinned under the engine in such posi- 
tion that to move the engine would 


‘injure her, moving it without precau- 


tions was negligence entitling her to 
recover under the last clear chance 
doctrine. New York, ete, R. Co. v. 
Ault, 56 Ind. A. 2938, 102 NE 988. 


[ec] Alternative theories.—The 
doctrine that, to avail himself of the 
humanitarian rule to recover not- 
withstanding his own negligence, a 
plaintiff injured on a railroad track 
must confess his negligence, and that 
he cannot avail himself both of com- 
mon negligence and the humanitarian 
rule, is not the law in Missouri. Bay 
v. Missouri Southern R. Co., (Mo. A.) 
183 S 343. 

[d] Employee of other railroad.— 
The rule applies not only to technical 
trespassers upon a railway track in 


-the way of passing trains, but to em- 


ployees who are so absorbed in the 
performance of their duties that they 
do not observe signals. Neary v. 
Northern Pac. R. Co., 37 Mont. 461, 
97 P 944, 19 LRANS 446. 


Duty of railroad to: 

Keep lookouts see supra §§ 2141-2145. 

Give warning signals see supra §§ 
2139, 2140. 

Take precautions as to persons seen 
on or near track see supra § 2155. 


81. Ala.—Illinois Cent. R. Co. v. 
Martin, 213 Ala. 617, 105 S 805. 


Ark.—Chicago, etc., R. Co. v. Jones, 
124 Ark. 523, 187 SW 436. 


Ga.—Louisville, ete. Conan Ne 


Ind.—Doolittle v. Union Tract. Co., 
81 Ind. A. 184, 138 NE 694; Watts v. 
Chicago, etc.,, Co. 61 Ind. A. 5d, 
104 NE 42; New York, etc., R. Co. v. 
Ault, 56 Ind, A. 298, 102 NE 988. 


Iowa.—Clemens v. Chicago, etc., R. 
Co., 163 Iowa 499, 144 NW 354. 


Ky. at Ghiselile, ete. ro Ro Coe to 
Clemmon, 218 Ky. 808, 292 Sw 506; 
Louisville, etenu hk. Col vw dorton, 187 
Ky. 617, 219 SW 1084. 


Mo.—Henson y. St. Louis-San Fran- 
cisco R, Co., 301 Mo, 415, 256 SW 771; 
Dutcher v. Wabash R. Co., 241 Mo. 
137, 145 SW 68; Stergon v. St. Louis- 
(A.) 286 SW 
720; Bay v. Missouri Southern R. Co. 
(A.) 183 SW 348; Fink v. Kansas 


ee ee ae ee ee eA 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2239] — 


ant shall have had knowledge of the person’s position 
of peril,’? and shall thereafter have had the oppor- 
tunity to have avoided the injury by the exercise of 


City Southern R. Co., 161 Mo. A. 314, 
143 SW 568 


Va.—Norfolk Southern R. Co. v. 
Crocker, 117 Va. 327, 84 SE 681; Sea- 
board, ete., R. Co. v.. Joyner, $2 Va. 


354, 23 SE'773. 


Wilful or wanton injury see supra 
§ 2180. 

82. Ala.—Porter vy. Louisville, etc’, 
R. Co., 202 Ala. 139, 79 S 605; Nash- 
ville, etc., R. Co. v. Vincent, 190 Ala. 
91,668 697. 

Ark.—Grayson vy. St. Louis, ete, R. 
Co., 93 Ark, 579, 125 SW 1013. 


Conn—Carlson y. Connecticut Co., 
94 Conn. 131, 108 A 531, 8 ALR 569. 


Ind.—Wise v. Cleveland, etc., R. Co., 
(A.) 103 NE 866. 
Iowa.—McCabe v. Minneapolis, etc., 
R. Co., 188 Iowa 642, 176 NW 613. 
Ky.—Gates v. Chesapeake, ete., R. 
Soe 185 Ky. 24, 218 SW 564, 5 ALR 


: sighs elle v. Texas, etc., R. Co., 5 
La, A. 725. 


Mo,—Hamilton v. Kansas_ City 
Southern R. Co., 250 Mo. 714, 157 SW 
622; Bennett v. Terminal R. Assoc., 
242 Mo. 125, 145 SW 433; Dyrcz v. 
Missouri Pac. R. Co., 238 Mo. 33, 141 
SW 861; Palmer v. St. Louis, etc., R. 
Co., 142 Mo, A. 440, 127 SW 96. 

Or.—-Long eV;. Pacific; .R.,.. ete, Co; 
74 Or. 502, 144 P 462, 145 P 1068, LRA 
WOLSEY DL Lb aS 


Tex.—Houston,: ete., 


RUM Oor— We 
O’Donnell, 99 Tex. 636, 92 SW 409 [rev 


(Civ. A.) ‘90 SW 886]; Missouri, etc., 
R. Co. v. Sharp, (Civ. ‘A.) 120 SW 263: 
Caldwell v. Houston, ete., R. Co., 54 
Tex. Civ. A. 399, 117 SW 488. 


Va.—Chesapeake, ete, R. Co. vy. 
Farrow, 106 Va. 137, 55 SE 569. 


Wash.—Olson v. Payne, 116 Wash. 
381, 199 P 757; Schommers vy. Great 
Northern R. Co., 102 Wash. 206, 172 P 
848, LRAI1918F 1012; Scharf v. Spo- 
coe etc., R. Co., 92 Wash. 561, 159 P 
eons 


[a] Prior negligence not material. 
—(1) In an action for injuries to a 
man sleeping on a trolley track, 
where recovery can be based only on 
supervening negligence, the opera- 
tion of the car at a negligent rate of 
speed before plaintiff's peril was dis- 
covered cannot be a ground of recoy- 
ery. Carlson v. Connecticut Co., 94 
Conn. 131, 112 A 646, 8 ALR 569. (2) 
As affecting ability to avoid injury 
see infra note 84 [a]. (3) A railroad 
company is not liable for the death of 
a licensee accompanying a shipment, 
who was killed while riding in a 
freight car in violation of his contract 
forbidding him to ride on a freight 
car while switching was being done, 
on the ground that it was chargeable 
with negligence after it knew he was 
in such ear, the injury occurring be- 
cause the brake which had just been 
examined broke while the switch was 
being made. Atchison, etc., R. Co. v. 
Taylor, 196 Fed. 878, 116 CCA 440. 


83. Ala.—Ball v. Semet-Solvay Co., 
208 Ala. 648, 95 S 50. 
Conn.—Carlson v. Connecticut Co., 
94 Conn. 131, 108 A 531, 8 ALR 569. 
Ga.—Martin v. Georgia R., etc., Co., 
95 Ga. 361, 22 SE 626. 


Ky. —Louisville, ete., Co. 
Slusher, 217 Ky. 738, 290 Sw 677; 
McKnight v. Louisville, ete., R. Co., 
168 Ky. 86, 181 SW 947; Southern R. 


Co. Vv. Sanders, 145 Ky. 679, 141 SW 
77; Louisville, ete., R. Co. v. ‘Schmetz- 
er, 94 Ky. 424, 22 Sw 603, 15 KyL 194. 


La.—Lowe v. Kansas City Southern 
R.Co., 148 La, 281, 78 S 559; Louis- 
ville; “éte:, R.'Co. v. Moran, 66 S 799; 
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May v. aes etc., R. Co., 128 La. 647, 
49 S 27 


Miss. etal Vv. Yazoo, etc., KR. Co., 
32 S 283 

Mo. Carney v. Chicago, etc., R. Co., 
23 SW (2d) 998; Henson v. St) Louis- 
San- Francisco 'R. Co., 301 Mo. 415, 
256 SW 771; Guthrie v. Chicago, etc., 
R. Co., 204 ‘sw 185; Rollison v. Wa- 
bash R. Co., 252 Mo. 525, 160 SW 994; 
Newell v. Dickinson, 207 Mo. A. 369, 
233 SW 72. 

Or.—Long v. Pacific R., oA: Co., 74 
Or. 502, 144 P 462, 145 P 1068, LRA 
1915F 1151. 


Porto Rico.—Escalera v. American 
R. Co., 1 Porto Rico Fed. 115. 


Tex.—Ft. Worth, ete, R. Co. v. 
Houston, 111 Tex. 324, 2834 SW 385 
[rev (Civ. A.) 185 SW 919]; Irving v. 
Texas, ete., R. Co., (Civ. A.).164 SW 
910, (Civ. A.) 157 SW 752; Houston, 
ete., R. Co. v. Tidwell, (Civ. A.) 262 
SW 810; Schaff v. Copass, (Civ. A.) 
262 SW 234; Texas, ete., Rs Co. v. 
Scarborough, (Civ. A.) 104 SW 408 
{aff 101 Tex. 486, 108 SW 804]; Hous- 
ton, etce., R. Co. v. Ramsey, 36 Tex. 
Civ. A. 285, 81 SW 825; Houston, etc., 
Be Coe v. Hartnett, (Civ. A.) 48 Sw 


Va.—Chesapeake, etc., R. Co. v. Bul- 
lington, 135 Va. 307, 116 SE 237; Nor- 
folk Southern R. Co. v. White, 117 Va. 
342, 84 SE 646; Baltimore, etc., R. Co. 
yv. Lee, 110 Va. 305, 66 SE 51. 


84. Ga.—Nashville, ete., R. Co. v. 
Wyette, 146 Ga. 294, 91 SE 69. 


Minn.—Anderson vy. Minneapolis, 
ee R. Co., 103 Minn. 224, 114 NW 
1123. 


Mo.—Stergon St. Louis-San 
Francisco R. Co., als 286 SW 720. 


Nebr.—Hutton vy. Missouri Pac. R. 
Co., 100 Nebr. 382, 160 NW 96. 


N. C.—Davis v. Piedmont, ete., R. 
C0 187 N. C. 147, 120 SE 827; Smith 

Norfolk, etce., R. Co., 114 N.C. 728, 
19 SE 863, 923, 25 LRA 287. 


[a] Excessive speed.—(1) Where 
the excessive speed of a train before 
discovery of a person’s peril on the 
track was negligence per se, because 
in violation of a municipal ordinance 
fixing the maximum speed, and the 
discovery of the peril followed, which 
made it incumbent on the engineer to 
use every reasonable effort to avoid 
the accident, and he was unable to 
stop, solely on account of the exces- 
sive speed maintained before and aft- 
er discovery, the fact of the violation 
of the ordinance was per se evidence 
of negligence after discovery of the 
peril as well as at any other time, to 
which inquiry might properly be di- 
rected, and the only defense available 
was that the violation of the ordi- 
nance was not the proximate cause of 
the accident. Neary v. Northern Pac. 
R. Co., 41. Mont. 480, 110 P 226. (2) 
Where a train is running at a speed 
greater than that allowed by ordi- 
nance, the question of negligence aft- 
er discovered peril should be deter- 
mined with reference to the speed at 
which the train was actually running, 
and not upon the hypothesis that the 
ordinance speed was not being’ ex- 
Baste? Carney v. Chicago, etc., R. 

(Mo.) 23 SW (2d) 993. (3) When 
oe the question of lability growing 
out of subsequent negligence is in- 
volved, it is not material whether, 
when the person injured was first dis- 
covered, the train was or was not run- 
ning at greater than its usual speed. 
Helms v. Central of Georgia R. Co., 
188 Ala. 393; 66 S 470. 

[b] In extricating from dangerous 
position one who is wrongfully upon 


‘railroad premises wherein he has been 
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the care requisite under the cireumstances,*®? and have 
failed to exercise such case.** In some jurisdictions 
it is required that this knowledge be actual;*® in: 


placed through his own fault and 
through no fault of the railroad’s em- 
ployees, the judgment of the em- 
ployees as to what is best to be done 
must prevail, unless it is clear that 
their acts will necessarily result in 
greater harm. Rainey v. Oregon 
apes Line R. Co., 64 Utah 445, 231 
P 807. , 

[ec] Rule applied.—The doctrine 
of last clear chance had no applica- 
tion to the death of a boy riding on an 
engine with the permission of rail- 
road employees, and killed by its de- 
railment. Duree v.. Wabash R. Co., 
241 Fed. 454, 154 CCA 286. 


Failure to exercise care as willful 
or wanton injury see supra § 2182. 


85. Ala.—Southern R. Co. v. Drake, 
166 Ala. 540, 51 S 996. 


Ariz.—Santa Fé, etc., R. Co. v. Ford, 
10 Ariz. 201, 85 P 1072. 


Ind.—Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72; Asche v. Har- 
mon, 54 Ind. A. 310, 101 NE 515. 


Iowa,—Radenhausen v. Chicago, 
etc., R. Co., 205 Iowa 547, 218 NW 316; 
Bourrett v. Chicago, etc., R. Co., 152 
Iowa 579, 1832 NW 9738, 36 LRANS 957. 


Mont.—Dahmer y. Northern Pae. R. 
Sea 48 Mont. 152, 136° P 1059; 142 P 


Okl1.—Missouri, ete., R. ie v. Rob- 
nett, 57 Okl. 470, 157 "Pp 72 


OT: one v. Pacific R., ete, Co., 74 
Or. 502;-144 P: 462, 145 Pp 1068, LRA 
1915F 1161: 


Tex.—Missouri, ete., R. Co. v. Hal- 
tom, 95 Tex. 112, 65 SW 625; Texas, 
etc., R. Co. v. Staggs, 90 Tex. 458, 39 
SW 295 [aff (Civ. A.) 37 SW 609]; 
Texas, etc., R. Co. v. Breadow,'90 Tex. 
26, 36 SW 410; Galveston, etc., R. Co. 
v. Ryon, 70 Tex. 56, 7 SW 687; Baker 
v. Loftin, (Commn. A.) -222 SW 195 
[rev (Civ. A.) 198 SW 159]; St. Lou- 
is, -ete:; R.. Co: y; West, (Civ: A.)" 124 
SW 287; Irving v. Texas, etc., R.°‘Co.; 
(Civ. A.) 164 SW 910, (Civ. A.) 157 
SW 752; Massey v. International, etc., 
R! Co., Civi A.) 162: SW 3713) Pillow 
v. Texarkana, etc., R. Co., 55 Tex. Civ. 
A. 597,119 SW 128; Texas, etc., R. Co. 
v. Scarborough, (Civ. A.) 104 SW 408 
{aff 101 Tex. 436, 108 SW 804]; Inter- 
national, etc., R. Co. v. Ploeger, (Civ. 
A.) 983 SW 226, (Civ. A.).96 SW 56; . 
Gulf, etc., i Con tv. Miller, 30° Dexs 
Civ. A. 122, 70 SW 25 [aff 98 Tex. 270, 
83 SW 182]; Smith v. Houston, ete., 
R. Co,, 17 ‘Tex: Civ. A. 502,43 Sw 34. 


Wash.—Dotta v. Northern Pac. R. 
Co., 36 Wash. 506, 79 P 32 


[a] Facts from which amgaseane 
will not be imputed.— Where plaintiff 
had been lying near a track so as to 
be more or less concealed by grass 
some distance from the traveled road- 
way in an unlighted locality, at a time 
near midnight, and where no car had 
passed for one half to three quarters 
of an hour before the accident, and 
no agent of the railroad had occasion 
during such time to be in such vicin- 
ity, knowledge of his presence on the 
track will not be imputed to the rail- 
road, except as such knowledge was 
or ought to have been gained by the 
motorman as his car approached. 
Carlson v. Connecticut Co., 94 Conn. 
131, 108 A 531, 8 ALR 569. % 


[b] Boy riding in dangerous posi- 
tion.—The doctrine of discovered per- 
il is not applicable so as to destroy 
the effect of a boy’s contributory neg- 
ligence, by the mere fact that an em- 
ployee in charge of a freight train 
discovers a boy about sixteen years 
old riding on top of a freight car by 
bracing his foot against the handhold 
and holding to the running board, and 
observes his‘ apparent age and size 
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other jurisdictions, subject to qualifications arising 
out of the rules adhered to as to the duty of the rail- 
road to*keep a lookout,®® and to anticipate the pres- 
ence of persons upon its tracks or premises,®* it is 
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knowledge.*® 


and knows that his position there isfcensee it is sufficient that the rail- 


more dangerous than in the caboose, 
as the danger of falling from the car 
is not imminent. Cochrell v. Texas, 
eee R. Con 86. Rex Civ. cA 559, 82 SW 


86. Duty to keep lookout see supra 
§§ 2141-2145. 


87. Duty to anticipate presence of 
trespassers, etc. see supra § 2141 et 
seq. 

88. Catlett v. Colorado, etc., R. Co., 
56 Colo. 468, 139 P 14; Denver, etc., 
R. Co, Vv. -Buffehr, 30 Colo. 27; 69 P 
582;' Roberts v. Louisiana R., etc., 
Co., 132 La. 446, 61 S 522, AnnCas 
1914D 1207. 


‘ [a] Invitees and licensees.—(1) 
Where a person or his agent goes up- 
on the railroad right of way to obtain 
goods consigned to him, which the 
railroad company has unloaded and 
piled upon the ground, and where an 
engineer sees, or ought to have seen, 
such person standing so close to his 
train as to be in a place of peril, the 
mere fact that such person has negli- 
gently placed himself in a place of 
danger does not excuse the engineer 
in running him down, if he could have 
prevented it by ordinary care.  Wil- 
son v. Union Pac. R. Co., 107 Nebr. 
111, 185 NW 406. (2) It is sufficient 
that defendant’s servants or agents 
might, in the exercise of reasonable 
care, have discovered plaintiff’ s posi- 
tion of peril where he is using defend- 
ant’s tracks by their direct or indirect 
inducement or encouragement. Ken- 
dall Lumber Co. v. State, 132 Md. 93, 
103 A 141. (3) Where a railroad is 
bound to observe a lookout for li- 
censees on the track, the doctrine of 
last clear chance is applicable, al- 
though the engineer has no actual 
knowledge of the licensee’s _ peril. 
Teakle v. San Pedro, ete., R. Co., 32 
Utah 276, 90 P 402, 10 LRANS 486. 


[b] In Arkansas.—(1) Under a 
statute requiring trainmen to keep a 
constant lookout for persons on the 
track, the contributory negligence of 
a person injured, without regard to 
whether he was a trespasser or li- 
censee, will not excuse the failure of 
the railroad to perform its statutory 
duty where, if the lookout had been 
kept, the careless position of the per- 
son injured could have been discov- 
ered in time to have prevented the 
injury by the exercise of ordinary 
care. Missouri Pac. R. Co. v. Curcio, 
156 Ark. 350, 261 SW 896; Chicago, 
ete., R. Co. v. Bryant, 110 ‘Ark. 444, 
162 SW 51; Burch v. St. Louis, etc., 
R. Co., 108 Ark. 396, 158 SW 1389; St. 
Louis, etc., R. Co. v. Gibson, 107 Ark. 
431, 155 SW 510. (2) Prior to this 
statute, contributory negligence pre- 
cluded recovery under the Jookout 
statute for damages resulting from 
the negligence of the railroad in fail- 
ing to keep a lookout. St. Louis, etc., 
R. Co. v. Adams, 98 Ark. 222, 135 SW 
814; Barry v. Kansas City, etc., R. 
Co., 77 Ark. 401, 91 SW 748; St. Louis 
Southwestern R. Co. v. Cochran, 77 
Ark. 398, 91 SW 747; Little Rock, etc., 
R. Co. v. Smith, 64 Ark. 662, 43 SW 
969. 

{c] In Kentucky (1) as to a tres- 
passer, the railroad is bound to exer- 
eise ordinary care after he is actual- 
ly seen (Johnson v. Sandy Valley, 
etc., R. Co., 181 Ky. 539, 205 SW 576), 
(2) or where the circumstances and 
conditions are shown to have been 
such that those in charge of the train 
could not have failed to see him 
(Johnson v. Sandy Valley, etc., R. 
Co., supra). (3) In the case of a li- 


road might have avoided the accident 
by ordinary care after those in charge 
of the train saw or, by the exercise 
of ordinary care, could ie eon ae 
peril. Chesapeake, ete., 

Davis, 230 Ky. 268, 18 Sw tba) T1108, 
(4) Where an accident occurs at a 
place where the railroad company is 
under duty to maintain a lookout, 
plaintiff's contributory negligence in 
going upon the track with knowledge 
of the approach of the train will not 
defeat a recovery if defendant by the 
exercise of ordinary care could have 
discovered his peril in time to have 
prevented the injury. Chesapeake, 
ete., R. Co. v. Honaker, 190 Ky. 125, 
226 SW 394; Louisville, ete., R. Co. 
v. Kirk, 175 Ky. 588, 194 SW 925. 
(5) The lookout duty is imposed 
largely in furtherance of the last 
clear chance doctrine, since its pur- 
pose is to discover a person who has 
negligently placed himself in peril in 
time to prevent injuring him, by the 
exercise of ordinary care. Belcher v. 
Sandy Valley, ete. R. Co., 207 Ky. 
560, 269 SW 729. 


[d] In Missouri.—(1) Where the 
accident occurs at a place where the 
public uses the track, the trainmen 
are charged with knowledge of what 
is seen or may be seen with proper 
care; but where the injury occurs at 
another place, the person injured 
must have been actually seen in time 
to have avoided the injury by the ex- 


ercise of ordinary care. MRashall v. 
St. Louis, ete., R., Co., 249 Mo.,509, 
155 SW 426; Justus v. St. Louis- 


San Francisco R. Co., (A.) 224 SW 
G9 (2) The doctrine is generally 
stated to be that, notwithstanding the 
injured party may have been guilty 
of contributory negligence, the rail- 
road company is still liable for the in- 
juries, if they could have been pre- 
vented by the exercise of reasonable 
care on the part of the company after 
discovery of the danger in which the 
injured party stood; or if the com- 
pany failed to discover the danger 
through its own recklessness, when 
the exercise of ordinary care should 
‘have discovered it and avoided the in- 
jury. Guenther v. St. Louis, etce., 
R. Co., 108 Mo. 18, 18 SW 846; Dahl- 
strom vy. St. Louis, ete., R. Co., 96 
Mo. 99, 8 SW 777; Kelly v. Union 
R., @te., Co5-95 Mo. 279, 8 SW 420 
fafh. 18. Mo. ‘Ay +i15i]7% Dunkman ‘vy. 
Wabash, etc., R. Co:, 95 Mo: 232, 4 
S 670; Bergman v. St. Louis, ete., R. 
Co., 88 Mo. 678, 1 SW 3884; Scoville 
v. Hannibal, etc., R. Co., 81 Mo. 434; 
Starks v. Lusk, 194 Mo. A. 250, 187 


SW 586 [aff 280 Mo. 268, 216 SW 
1119]; - Potter v.41 St: Louis, ete., R. 
Co3 2 136i2Mo; Asi zh aT SW) = 593% 


Smith v. Wabash R. Co., 129 Mo, A. 


413, 107 SW 22; Mauerman v. St. 
Louis, ete., R. Co., 41 Mo. A. 348. (3) 
In view of the fact, however, that 


the exercise of ordinary care to dis- 
cover persons in such danger applies 
only where the railroad company is 
charged with such duty as in popu- 
lous districts or other places where 
persons may be expected to be on or 
near the track (Chamberlain y. Mis- 
souri Pac. R. Co., 183 Mo. 587, 33 SW 
437, 34 SW 842; Powell v. Missouri 
Pac. R. Co., 59 Mo. A. 626), (4) the 
latter part of this rule—or what is 
in fact an extension of the general 
rule stated in the text—in respect 
of the railroad company’s negligence 
after it should have discovered the 
injured party’s peril, is held to ap- 
ply only to persons or at places where 
the railroad company may apprehend 
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sufficient that the railroad ought, in the fulfillment 
of the duty of care imposed upon it, have had such 
The application of the rule further 
presupposes that the negligence of the person injured 


persons to be on the tracks, as in 
populous’ districts (Thompson  v. 
Quincey, etc., R. Co., 18 SW (2d) 401; 
Chamberlain v. Missouri Pac. R. Cor, 
133 Mo. 587, 33 SW 437, 34 SW 842; 
Schlereth v. Missouri Pac, R. Co.. 
19 SW 1134; Dunkman v. Wabash, 
ete., Rs Co.,..95 Mo. 232, -4 SW 1670 
Stergon v. St. Louis-San Francisco R. 
Co., (A.) 286 SW 720; Powell vy. Mis- 
souri Pac. R. Cosb9 Mo. A. 626), (5) 
especially where by ordinance precau- 
tions or safeguards are required te 
be observed in the management of 
trains within city limits (Kelly v. 


420 [aff 18 Mo. Noe 
v. Wabash, etc., R. Co., 95 Mo. A. 232, 
4 SW 670). (6) Some decisions have, 
however, held generally that it 
should appear that the proximate 
cause of the injury was the omission 
of the railroad company, after be- 
coming aware of the danger to which 
the party injured was exposed, to use 
a proper degree of care to avoid in- 
juring him. Yarnall v. St. Louis, 
etc., R. Co., 75 Mo. 575; Zimmerman 
v. Hannibal, etc., R. Co., 71 Mo. 476; 
Rains v. St. Louis, etc., R. Co., 71 Mo. 
164, 36 AmR 459; Maher y. Atlan- 
tic, ete., R. Co., 64 Mo. 267 [crit Pre- 
witt v. Eddy, 115 Mo. 283, 21 SW 
742]. (7) An engineer’s failure to 
keep a lookout may be an ingredient, 
but is not an indispensable element, 
of a cause of action predicated upon 
a breach of humanitarian duty. 
Armstrong vy. Denver, ete., R. Co., 195 
Mo. A. 83, 190 SW 944. 


{e] In North Carolina (1) the doc- 
trine is held to apply where the rail- 
road company by taking proper pre- 
caution in keeping a proper lookout 
at any point could have discovered 
the injured party’s peril in time to 
have averted the injury, and failed 
to do so. Hopkins vy. Southern R. Co., 
170 _ N. C. 485, 87 SE 320; Sawyer 
v. Roanoke R., etce., Co., 145 N. C. 
24, 58 SH 598; Ray v. Aberdeen, etc., 
R. Co., 141. N..C...84, 53 SEH 1622; Bo- 
gan v. Carolina Cent. R. Co., 129 N. 
C. 154, 39 SE 808, 55 LRA 418. (2) 
But it is held in this state that, in 
order that there may be a recovery 
under this doctrine, the party injured 
must have been on the track in an 
apparently helpless condition and the 
railroad company must have discov- 
ered, or by keeping a reasonable look- 
out could have discovered, him in 
time to have prevented the injury, 
and, after it had discovered his posi- 
tion or could ‘by a proper watchful- 
ness have reasonable ground to be- 
lieve that such was his condition, it 
must have failed to use reasonable 
means to prevent the injury. Carter 
Vv. Southern: R. Co, 135) N.C. 498, 47 


SE 614; Clegg v. Southern R. Co., 
132 Ni Ch 292 54385 SE) S86) 13aNe (Ge 
303, 45 SH 6573 Upton v. South Caro= 
lina, ete., R. Co., 128 SING (Coo hiss 38 
SE 736; Pharr v. Southern R. ’Co., 
LL9° DNA Cy 3751," 26. SE 149% “ilo yde avi 
Albemarle, etc., Con nls N. ¢. 1010, 
24 SE 805, 54 AmSR 764; Pickett v. 
Wilmington,. ete: Ri .Co., 2a) NE Tek 


616, 23 SE 264, 538 AmSR 611, 30 LRA 
257; Norwood v. Raleigh, ete, R. 
Co., 111 N. C. 236, 240, 16 SH 4. (3) 
“Where the company “has been held 
liable, it is in cases where the party 
injured was not upon equal oppor- 
tunities with the defendant to avoid 
the injury, and in cases where there 
was something suggesting to the de- 
fendant the ‘injured party’s disad- 
vantage or disability—as where the 
party injured is lying on the railroad 
track apparently drunk or asleep, or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numker, 


§§ 2239-2241] 


is not active, continuing to the time of the injury, 
and conéurring therein.’® So, although the railroad 
may have been guilty of negligence in failing to dis- 
cover the danger,®® the negligence of the person in- 
jured in failing to observe the approaching train may 
be regarded as concurrent, precluding a recovery.®! 
If before the injury occurred, even after he has been 
discovered by defendant, the person injured becomes 
aware of the approaching danger and negligently 
fails to avail himseTf of the means to escape it, there 
ean be no recovery by him or in his behalf.°? On the 
other hand if, after his position of peril has been 
discovered by defendant, he remains oblivious to the 
approaching danger, such fact will not preclude a 
recovery.°? It is not necessary that the employees 
in charge of the train know that plaintiff will certain- 
ly be injured unless precautions are taken.°* 


[§ 2240] J. Actions*—1. In General. Except as 
otherwise provided by statutes of particular applica- 
tion to railroad companies,°®® actions against a rail- 
road for injuries to invitees, licensees, or trespassers 
upon railroad tracks or, premises other than at cross- 
ings are controlled by rules applicable to civil actions 


on a bridge or trestle where he could 
not escape or could not do so with- 
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Utah.—Ryan v. Daion Paces Re Co; 
46 Utah 530, 151 P 7 
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generally as to their nature and form,®® and as te 
questions of jurisdiction,®? venue,®® parties,®® and 
as to limitation of the time within which action must 
be brought. 


Notice of injury. Under some statutes it is re- 
quired that notice shall be given to defendant as to 
the time, place, and cause of the injury,” as, for ex- 
ample, where the injury is occasioned by defective 
conditions caused by or consisting in part of ice or 
snow.’ The giving of such a notice is a condition 
precedent to the maintenance of an action.* A let- 
ter in which plaintiff’s solicitor merely states that he 
has in his hands a claim against the company is in- 
sufficient notice under such a statute.© Where the 
statutory time for notice has expired, a subsequently 
enacted statute with reference to, notice as to defects 
in highways is without application.® 

[§ 2241] 2. Pleading—a. Declaration, Petition, 
or Complaint—(1) In General. Under general rules 
of pleading,’ more particularly those relating to ac- 
tions based on negligenece,® plaintiff’s declaration, 
petition, or complaint must contain a statement of the 
facts showing the existence of a cause of action? 


Alabama Great 
209 Ala. 568, 96 S 


93. Grauer vy. 
Southern R. Co., 


out great danger. In such cases, if 
the engineer saw the party injured, 
or by proper diligence should have 
seen him, the company is liable. It 
is such cases as these that the doc- 
trine of proximate cause, or the ‘last 
clear chance,’ is called in to deter- 
mine the liability.” Neal v. Carolina 
Cent) BR. ‘Co; 126 N. C.. 634, 639; 36 
SE 117, 49 LRA 684. 


{f] In Virginia the phrase “or by 
the exercise of ordinary care ought 
to know” is applicable only to that 
class of cases where plaintiff is a per- 
son to whom defendant owes the duty 
of lookout. Gunter v. Southern R. 
Co., 126 Va. 565, 101 SE 885; Roaring 
Work eit Conv. Wedtord, 126 Va. ON, 
101 SE 141, 871; Chesapeake, etc., 
mReLGo, Vv.) Corbin, 110) \Vaww00 67 SH 
179; Blankenship vy. Chesapeake, etc., 
R. Co., 94 Va. 449, 27 SE 20. 


s9. U. S.—Kansas City Sputhern 
RejCou va pelizey. (275 UlES.9236, 48 
SCt 80, 72 L. ed. 259 [rev 12 F. (2d) 
4) Northern! Paes R. Co: v. Jones, 
144 Fed. 47, 75 CCA 205. 


Ga.—Henson vy. Louisville, ete, R. 


Co., 34 Ga. A. 421, 129 SE 907; Moore 
v. Seaboard Air Line R. Co., 30 Ga. 
A. 466, 118 SE 471. 

Ind.—Terre Haute, ete., R. Co. v. 
Graham, 46 Ind. 239; Walda v. Ft. 
Wayne, etce., Tract. Co., 54 Ind. A. 


401, 102 NE 978. 


Iowa.—Clemens v. Chicago, etc., R. 
Co., 163 lowa 499, 144 NW 354; Bour- 
rett ,v. Chicago, etc., R. Co., 121 NW 
380. 


La.—Vappi v. Morgan’s Louisiana, 


ete. ‘SS: Co:)) 155" Va. 9183; 99 S 31; 
Nolan v. Illinois Cent. R. Cor, . L145 
La. 488, 82 S 590; Hammers v. Colo- 
rado Southern, etc., One is kaa. 
648, 55 S 4, 34 LRANS 685; Jarrow 
v. New Orleans, Ria SAS 79, 120 S 


‘66. 


Me.—Haaland v. Maine Cent. R. Co., 
125 Me. 52, 130 A 865. 


N. C.—Muse v. Seaboard Air Line 
R. Co., 149 N. C. 443,.63 SH 102, 19 
LRANS 453. 


Oh.—Cleveland, etc., R. Co. v. Gra- 
Ham et OmOn., Cir, Ct. Nise 206) 624 
Oh. Cir. Ct. 277; Cleveland, etc,, R. 
Go. v. Gahan, Oh Cirs Ct iN. S> 205; 
242 Ob2 Cine Ct. (20. 


Va.—N ] 915; Alabama Great Southern R. Co. 
Crorkex, ony i Southern, RCo, v. Sanders, 203 Ala. 57, 82 S 17; Sagi- 
Chesapeake, etc., R. Co. v. Saunders, | 22W Lime, ete., Co. v. Hale, 202 Ala. 
116 Va. 826, 83 SB 374; Southern R. 5138, 81 8 15; Nashville, etc., R. Co 


Co. v. Bailey, 110 Va. 833, 67 SE 365, 
27 LRANS 379. 


Wash.—Shafer v. Tacoma Eastern 
R. Co., 91 Wash. 164, 157 P 485 


[a] Attempt to remove push car. 
—Where a trespasser was struck by 
a train while removing a push car 
from the track, that he attempted to 
remove such car, instead of exercis- 
ing all his efforts to escape personal 
injury, was not such negligence as 
would preclude a recovery for his 
injury, under the last clear chance 
doctrine. Great Northern R. Co. v. 
Harman, 217 Fed. 959, 133 CCA 631, 
LRAI1915C 843. 


90. Erne to keep lookout see su- 
a § 2124 
La. a artow v. New Orleans, 
168° Wwe 992, 123° S 651; Hudson v. 
New Orleans re eue., Co., 147 La. 
56, 84 S 492; Castile v. O’Keefe, 138 
La. 479, 482, 70 S 481 [cit Cyc]; Har- 
rison y. Louisiana Western R. Co., 
132 La. 761, 767, 61 S 782, 784; Gibbs 
v. Illinois Cent. R. Co., 11 La. A. 697, 
123 S 186; Jarrow v. New Orleans, 
11.La. A. 79, 120 S 66. 


N. H.—Chabott v. Grand Trunk R. 
Con aul INSEL A335 Sow A995. 


Utah.—Teakle v. San Pedro, etc., 
RawOo,. 32) Utahe2769 S0NP 4027520 
LRANS 486. f 


Va.—Chesapeake, etc., R. Co. v. 
Saunders, 116 Va. d26. 83 SE 374. 


Wash.—Olson v. Payne, 116 Wash. 
881, 199 P 757; Scharf v. Spokane, 
ete,, BR. Co., 92 Wash. 561, 159) P 
(OMe 


92. Illinois Cent. R. Co. v. Martin, 
213 Ala. 617, 105 S 805; Seaboard 
Air’ Line VRisiCo..v. Laney, 199) ‘Ala. 
654, 75.S 15; Central of Georgia R. 
Co. v. Blackmon, 169 Ala. 304, 53 S 
805; Clemens v. Chicago, etc., R. Co., 
163 Iowa 499, 144 NW 354; Pope v. 
Wabash R. Co., 242 Mo. 232, 146 SW 
790. 


[a] Subsequent, concurring, con- 
tributory negligence is defensive and 
not implied from original negligence 
in being a trespasser. Southern R. 
Co. -v. Gantt, 210) Ala. 383, 98 S 192. 


v. Wallace, 164 Ala. 209, 51 S 371; 
Louisville, ete., R. Co. vw. "Trisler, 140 
Ky. 447, 131 Sw 198; Thompson v. 
Quincy, ’etc., RECos (Mo.) 18 SW (2d) 
401; Dutcher v. Wabash R. Co.,. 241 
Mo. 187; 145 SW 63; Palmer vy. St. 
Louis, etc., R. Co., 142 Mo. A. 440, 127 
SW 96. 


94. St. Louis Southwestern Ra'Cor 
v. Anderson, (Tex. Civ. A.) 206 SW 
696; St. Louis Southwestern R. Co. 
v. Aston, (Tex, ‘Civ. A: 179 SW 11285 

95. See supra §§ 58-71 in 51 C. J. 

96. Nature and form of actions 
generally see Actions §§ 110-187. 

97. Jurisdiction of civil actions 
generally see Courts §§ 13-177. 

98. Venue of civil actions gener- 
ally see Venue [40 Cye 1]. 

99. Parties to oy actions gener- 
ally see Parties 47 C. jaypale 

1. Statutes of cee generally 
oes Limitations of Actions 37 C. J. p 

2. See statutory provisions. 

3. See statutory provisions. 

4 McNamara v. Boston, etc., R., 
216 Mass. 506, 104 NE 28 5. 


Conditions precedent to actions 
generally see Actions §§ 72-83. 


5. McNamara v. Boston, etce., R., 
216 Mass. 506, 104 NE 285. , 
6. McNamara v. Boston, etc., R., 


supra. 

7- See Pleading §§ 140-170. 

8. See Negligence §§ 626-687. 

9. See cases infra this note. 

[a] Allegations held sufficient in 
actions for injuries to: (1) Person 
on track. Bullard v. Southern R. 
Co., 116 Ga. 644, 43 SE 39; Lake 
Shore, etc., R. Co. v. Enright, 227 Ill. 
403, 81 NE 374 [aff 192 Ill. A. 223]; 
Ridersiy. Cincinnatin eter, Ra Cons LO 
Om, Cir) Ct. °299)46' Oh. Cirs Dee: 16035 
Houston, ete., R. Co. v. O’Donnell, 
(Civ. A.) 90 SW 886 [rev on other 
grounds 99 Tex. 636, 92 SW 409]; 
Norfolk, etc., R. Co. v. Harman, 83 
Va. 553, 8 SE 251 (petition which al- 
leges that defendant on its railroad 
carelessly and negligently and with 
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in his favor?® against defendant, showing the ex- 
istence of a legal duty on the part of defendant to- 


great force and violence ran and 
drove one of its engines and divers 
of its cars upon and against plain- 
tiff’s intestate thereby greatly wound- 
ing him so that he died and that his 
death was caused by such wrongful 
act, neglect, and default of defend- 
ant); Tompkins v. Sunday Creek Co., 
68 W. Va. 483, 69 SE 980 (declaration 
that plaintiff's intestate, while walk- 
ing on defendant’s track, was struck 
by a special train negligently run 
without signals); Bias v. Chesa- 
peake, etc., R. Co., 46 W. Va. 349, 33 
SE 240 (where declaration alleges 
that deceased, while on the track. of 
defendant, was carelessly and negli- 
gently pushed against and struck by 
a locomotive, engine, or cars belong- 
ing to defendant and in the control, 
custody, and management of its em- 
ployees, and thereby received injuries 
from which he died). (2) Person sit- 
ting on track. Seaboard, etc., R. Co. 
v. Joyner, 92 Va. 354, 23 SE 773 
(where complaint alleges that defend- 
ant’s train, starting from a_ station, 
negligently ran over deceased sitting 
on the track three hundred yards 
from the station, he being in plain 
view of those in charge of the engine 
from the time they left the station). 
(3) Person by side of track. Baston 
v. Georgia R. Co., 60 Ga. 339 (plain- 
tiff on track by consent of the com- 
pany, injured at night, after he had 
stepped to side of track, by cars be- 
ing loaded with timbers projecting 
seven feet beyond the track). (4) 
Person on trestle. Carter v. J. Ray 
Arnold Lumber Co., 83 Fila. 470, 91 
S 893 (log train railroad); Payne 
v. Chambliss, 27 Ga. A. 374, 108 SE 
472; Southern R. Co. v. Howard, 9 
Ga. A. 261, 70 SE 1124 (defective con- 
dition of walkway used by public 
with consent of company). (5) Hm 
ployee of another road. Seaboard 
Air-Line R. Co. v. Jackson, 138 Ga. 
DAMA SH 155... Cleveland, ete, sk. 
Co. v. Gossett, 172 Ind. 525, 87 NH 
723. (6) Employee of construction 
company. Pittsburgh, etc., R. Co. v. 
Foust, 53 Ind. A. 90, 99 NE 493; Ford 
v. Cleveland, etc., R. Co., 107 Oh. St. 
100, 140 NE 664. (7) Child. Louis- 
Willers ete, ik... Co-: vs Cline; 136 eGa. 
863, 72 SH 405 (killing of a child 
while he was attempting 
another from the track); 
etc., R. Co. v. Rogers, 136 Ga. 674, 
71 SE 1102 (killing of child attempt- 
ing to cross track where the public 
was accustomed to cross); Atlantic 
Coast Line R. Co. v. McDonald, 135 
Ga. 635, 70 SH 249 (child caused to 
fall on track by missile carelessly 
and wantonly thrown by fireman); 
Chicago, ete., R. Co. v. Matukas, 47 
Okl. 302, 147 P 1038, LRA1917C 1066 
(injuries to boy alighting from a 
moving. train by order of fireman). 
(8) Persons working on or about cars, 
Louisville, etc., R. Co. v. Freppon, 134 
Ky. 650, 121 SW 454; Carter v. St. 
Louis Southwestern R. Co., (Tex. Civ. 
1A.) 165 SW 897 (employee of a con- 
signee unloading a car rendered sick 
by heat of a fire negligently allowed 
to remain near a right of way, be- 
coming faint, and falling into such 
fire); Greenman vy. Chicago, etec., R. 
Co., 100 Wis, 188, 75 NW 998 (back- 
ing engine and cars against car in 


Louisville, 


which plaintiff was working). (9) 
Shippers on or about cars. State v. 
Western Maryland R. Co., 98 Md. 


125, 56 A 394, 103 AmSR 385, 1 Ann 
Cas 598 (person on car to deliver 
property for shipment injured by 
starting of train while leaving car). 


[b] Allegations held insufficient 
in actions for injuries to: (1) Per- 
son walking along track. Howard v. 
Augusta Southern R. Co., 6 Ga. A. 


SL =i 


to rescue } 
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732, 65 SE 719; Georgia R., etc., Co. 
v. Williams, 4 Ga. A. 28, 60 SE 808; 
Georgia R., etc., Co. v. Williams, 3 
Ga. A. 272, 59 SE 846; 4 Ga. A.. 23, 
60 SE 808; Mobile, etc., R. Co. v. 
Stroud, 64 Miss. 784, 2 S 171 (allega- 
tion to effect that engineer did not 
see decedent in time to stop, but that 
he might or ought to have seen him) ; 
Paine v. Columbus, etc., FOO 2 
OhS&CP 135, 7 OhNP 327. (2) Per- 
son on trestle. Georgia Pac. R. Co. 
v. Richardson, 80 Ga. 727, 7 SH 119 
(allegations of failure to blow whis- 
tle and that plaintiff could have been 
seen by exercise of ordinary dili- 
gence); McIntyre v. Galveston, etc., 
R. Co., (Tex. Civ. A.) 26 SW 632; Nor- 
folk, etc., R. Co. v. Stegall, 105 Va. 
538, 54 SE 19 (mere allegation that 
defendant was negligent in pushing 
its train of cars and engine across 
the trestle without any lookout on 
the end of the cars and at a rate of 
speed forbidden by the city ordi- 
nances). (3) Person passing between 
cars. Birmingham Southern R. Co. 
v. Kendrick, 155 Ala. 352, 46 S 588 
(in railroad yard at night). (4) 
Child. Davis v. Keller, 85 Ind. A. 
9, 150 NE 70 (no allegation as to place 
where child was as train approached): 
(5) Employee of another road. West- 
ern, etc., R. Co. v. Smith, 144 Ga. 737, 
87 SE 1082; Wadley Southern R. Co. 
v. Durden, 142 Ga. 361, 82 SE°1055 
(action by an employee of a company 
using defendant’s tracks). (6) Per- 
son unloading car. Evansville, etc., 
R. Co. v. Yeager, 170 Ind. 189, 88 NE 
742 [rev 40 Ind. A. 732, 82 NE 1135] 
(complaint that plaintiff boarded a 
box car for the purpose of setting 
a brake to prevent it from being 
driven against a flat car which he 
was loading, that he was seen on the 
box car by defendant’s servants when 
they were one-half mile away, and 
that they negligently made a flying 
switch, whereby the cars, at the speed 
of thirty miles an hour, collided with 
the box car, which does not show that 
plaintiff was rightfully engaged in 
loading, and that the circumstances 
were such that defendant’s servants 
should have perceived that their act 
would put plaintiff in a peril from 
which he could not escape). 


[c] Statutory presumption of neg- 
ligence does not dispense with the 
necessary pleading of proper facts to 
show liability. Harden v. Georgia R. 
Co., 8 Ga. A, 344, 59 SH 1122. 


[da] Complaint under statute 
should allege all facts sufficient to 
bring plaintiff's case within its pro- 


visions. See Roundtree v. Stephens, 
8 KyL 433 (holding that, in order 
that an administrator may recover 


for the loss of decedent’s life, under 
Gen. St. c’ 57 pt 1, he must allege 
that decedent was not in the employ- 
ment of the railroad company by 


whose negligence the injury. oc- 
curred); Chattanooga Station Co. v. 
Harper, 138 Tenn. 562, 199 SW 394; 


Tennessee Cent. R. Co. v. Binckley, 
127 Tenn. 77, 158 SW ‘59; Hast Ten- 
nessee, etc., R. Co. v. Pratt, 85 Tenn. 

1 SW 618 (all holding the allega- 
tions sufficient to bring the case 
within statute requiring precautions 
for prevention of accidents). 


[e] Demurrer should be sustained 
to the declaration or complaint where 
the allegations therein would not en- 
title. plaintiff to recover if estab- 
lished. Georgia Pac. R. Co. v. Rich- 
ardson, 80 Ga. 727, 7 SH 119. 


10. Melzner v. Northern Pac. R, 
Co., 46 Mont, 162, 127 P 146. 


11. See cases infra this note. 
[a] Complaint held sufficient to 


Tg 9241 


ward the person injured at the time and place of 
the injury,!? a breach or negligent performance there- 


show that train was being operated 
by and for defendant. Illinois Cent. 


‘R. Co. v. Robinson, 189 Ala. 523, 66 


S 519. 


[b] Complaint held insufficient to 
show, in an action for injury to a rail- 
road employee occasioned by a defec- 


tive car owned by defendant, that the 


car was being used for the purpose 
for which it had been delivered to 
plaintiff's employer, or for an au- 
thorized purpose. Homer vy. Sea- 
Board Air-Line R. Co., 17 Ga. A. 100, 
86 SE 329. 


[c] Allegation of incorporation of 
the railroad company is not neces- 
sary. Baltimore, etc., R. Co. v. Sher- 
man, 30 Gratt. (71 Ga.) 602. 


12. Ala.—Montgomery v. Alabama 
Great Southern R. Co., 97 Ala. 305, 
LOS. 170: 

Ga.—Georgia Central R. Co. v 


Brandenburg, 129 Ga. 115, 58 SE 658. 


Ill.—Paden vy. Chicago, ete., R. Co., 
276 Ill. 62, 114 NE 540; Halbert v. 
Wabash R. Co., 151 Ill. A. 352. 


Ind.—Evansville, ete., R. Co. v. 
Yeager, 170 Ind. 139, 83 NE 742 [rev 
40 Ind. App. 732, 82 NE 1135]; Penn- 
sylvania Co. v. Dean, 92 Ind. 459; 
Pittsburgh, etc., R. Co, v. Foust, 53 
Ind, A. 90, 99 NE 493. 

Ky.—Ayers v. Ward, 202 Ky. 837, 
261 SW 612. 


La.—Morris v. Great Southern 
Lumber Co., 132 La. 306, 61 S 383. 


Mich.—O’Neil v. Duluth, ete, R. 
Co., 101 Mich. 487, 59 NW 836. 


Tenn.—White v. Nashville, ete., R. 
Co., 108 Tenn. 739, 70 SW 1030; Chum- 
ley v. Louisville, etc., R. Co., 5 Tenn. 
Civ. 3. 

Va.—Norfolk, ete., R. Co. v. Stegall, 
105 Va. 538, 54 SE 19; Southern R. 
Co. v. .Hansbrough, 105 Va. 527, 54 
SE 17; Hortenstine vy. Virginia- 
sennune Re» Co. 102 Vian 94 47 eSB 


[a] Allegations held sufficient to 
show duty: (1) To anticipate pres- 
ence of pedestrian on track. » Bul- 
lard _v. Southern R. Co., 116 Ga. 644, 
43 SE 39; Atlantic Coast Line R. Co. 
v. Burroughs, 20 Ga. A. 197, 92 SE 1010 
(petition alleging frequent use of 
track at that place as a pathway for 
a long time with railroad’s knowl- 
edge). (2) To give warning to child 
on track. Debolt v. Cincinnati, etc., 
R. Co, tf OhNPNS 185. (3) Not to 
move cars without warning. ~ Ala- 
bama Great Southern R. Co. v. Foley, 
195 Ala. 391, 70 S 726. - (4) Not to 
move cars between which employees 


of a factory were: passing. Chicago, 
etc. \R:> Co. “vi Hendrix,£ 430 IndsrA: 
411, 87 NE 663. 

[b] Allegations held insufficient 


to show duty: (1) As to person fall- 
ing into excavation between tracks. 
Dorn v. Georgia, etc., R. Co., 58 S. C. 
864, 36 SE 654 (no allegation of right 
of public to use path or that deceased 
was using path when hurt, or that de- 
fendant had erected a_ safeguard 
which broke and had thereby assumed 
the duty of maintaining it). (2) As 
to person falling from sidewalk to 
right of way. Fox v. Joplin, (Mo. A.) 
297 SW 449. (3). As to child. Cleve- 
land; etc," Ro Cov. Adaire 12. Ind Tay 
589, 39. NE 672, 40 NE 822 (no allega- 
tion that child was on coats by invi- 
tation, or that children were in the 
habit of walking on the track with 
defendant’s knowledge, or were like- 
ly to go thereon at that point, or that 
the child could have been discovered 
by the use of reasonable diligence). 
(4) As to trespasser. Harden v. 
Georgia R. Co., 3 Ga. A. 844, 59 SE 
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of,'* and an injury arising out of such breach.'4 
Where the complaint avers facts showing a duty on 
the part of the railroad company to exercise reason- 
able care and precaution to protect the party in- 


1122; Fields v. Louisville, ete., R. Co., 
163 Ky. 678, 174 SW 41 (petition 
which alleges that the enginemen 
could have seen him if they had main- 
tained a lookout). (5) To give atten- 
tion to injured child. Davis v. Keller, 
85 Ind. A. 9, 150 NE 70. (6) To keep 
lookout. Southern R. Co. v. Wahl, 
196 Ind. 581, 149 NE 72 (complaint 
demurrable for failing to show look- 
out duty). (7) To anticipate the 
presence of persons on track. Gulf 
Line R. ‘Co. v. Way, 137 Ga. 109, 72 
SE 917. (8) To anticipate presence 
of plaintiff under car. McQuary v. 
Louisville, ete., R. Co., (Ky.) 128 SW 
329 (duty to anticipate presence). 
(9) To protect person at station from 
insult and abuse. Odom v. Gulf; etce., 
R. Co.,.101 Miss. 642, 57 S 626. (10) 
To repair defect in car. Martin v. 
Northern Pac. R. Co., 51 Mont. 31, 149 
P 89. (11) To observe speed ordi- 
nance at place of accident. Rossiter 
v. Lake Shore, etc., R. Co., 52 Ind. A. 
88, 96 NE 956. (12) Not to move car 


which plaintiff was unloading without: 


Chicago, 
232, 78 NE 603 


warning. McAndrews _v. 
ete:, BR. Co, 222 TN. 
{aff 124 Tll. A. 166]. 


{e] Ne specific allegation of duty 
is necessary (1) when plaintiff al- 
leges facts from which the court can 
see that defendant owed the party in- 
jured a legal duty. Brothers v. Rut- 
lanes Re Coy WL Wit, 38) 42: A, 880, C2) 
So in an action for the death of a 
trespasser on a bridge, an allegation 
of defendant’s duty to maintain a 
headlight is not necessary where it is 
disclosed by the.facts alleged. Dent 
v. Bellows Falls, etce., R. Co., 95 Vt. 
523, 116 A. 83. 


{d] Knowledge.—(1) Where a 
servant of a consignee was injured 
while unloading a car by a falling car 
door, knowledge of the defect on the 
part of the railroad and want of 
knowledge on the part of the servant 
need not be alleged. Louisville, etc., 
R. Co. v. Freppon, 134 Ky. 650, 121 SW 
454. (2) Where knowledge of the act 
or omission is of the essence of the 
liability, such knowledge may be im- 
plied from an allegation that the rail- 
road company by its servants made a 
practice of permitting and allowing 
the act to be done or omitted in a 
manner and at a place which subject- 
ed the person or persons, who might 
chance to be lawfully upon the prem- 
ises, to danger. Shaw v. Chicago, 
ete., R. Co., 123 Mich. 629, 82 NW 618, 
49 LRA 308 (averment that defend- 
ant allowed mail bags to be thrown 
from train). (3) So, in an action for 
injuries caused by the falling of a car 
door while working on or about the 
ear, an allegation that while plaintiff 
in a careful manner was opening the 
door he was injured in consequence of 
the negligence of defendant in failing 
to provide safe hinges and appliances 
for holding the door securely on such 
ear and fastenings is equivalent to an 
allegation of knowledge or means of 
knowledge on the part of the railroad 
company of the defective condition 
of the door. Tateman v. Chicago, etc., 
R. Co., 96 Mo. A. 448, 70 SW 514. (4) 
Where the petition in an action for 
injuries on a track alleges that de- 
fendant’s agents knew of a custom to 
use a portion of the track as a pass- 
way, and that the place where the 
accident occurred was so used with 
permission of defendant’s officers, it 
need not allege the names of such 
agents and officers. Atlantic Coast 
Line R. Co. v. Whitney, 13 Ga. A. 345, 
79 SE 181. (5) A specific allegation 
of knowledge of plaintiff's position is 
not necessary where the facts are 
alleged. New York, etc, R. Co. v. 
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sulla, 15 Oh. Cir. Ct. N. S. 540, 34 Oh. 
Cir. Ct. 101 [aff 86 Oh. St. 341 mem, 
99 NE 1130 mem]. 


13. U. S.—Reynolds v. Mink, 111 
Fed. 692, 49 CCA 549, 


Ga.—Georgia Cent. R. Co. v. Bran- 
denburg, 129 Ga. 115, 58 SE 658; 
Crawford v. Southern R. Co., 106 Ga. 
870, 38 SE 826; Harden v. Georgia R. 
Co., 3 Ga, A. 344, 59 SH 1122; Geor- 
gia R., ete., Co. v. Williams, 3 Ga. A. 
272, 59 SE 846, 60 SE 808. 


Ill.—Lake Shore, ete., R. Co. v. En- 
right, 227 Ill. 403, 81 NE 374 [aff 129 
Til. A. 223]; Halbert vy. Wabash R. 
Con; 152 Tis A. 862. 


Ind.—Pennsylvania Co. v. Dean, 92 
Ind. 459; Pittsburgh, etc., R. Co. v. 
Foust,.53 Ind. A. 90, 99 NE 493; Lake 
Hrie, etc., R. Co. v. Hennessey, 38 Ind. 
A. 574, 78 NE 670; Chicago, etc., R. 
Co. v. Thrasher, 35 Ind. A. 58, 73 NE 
829; Hall v. Cleveland, ete, R. Co., 
15 Ind. A. 496, 44 NE 489; Pittsburgh, 
etc., R. Co. v. Bennett, 9 Ind. A. 92, 35 
NE 1033. 


Ky.—Ayers v. Ward, 202 Ky. 837, 
261 SW 612. 


Mo.—Haley v. Missouri Pac. R. Co., 
ae Mo. 15, 93 SW 1120, 114 AmSR 


Tex.—Houston, ete, R. Co. Vv. 
O’Donnell, (Civ. A.) 90 SW 886 [rev 
on other grounds 99 Tex. 636, 92 SW 
409]; Gulf, etc., R. Co. v. Holzheuser, 
(Civ. A.) 45 SW 188; Douglas vy. Cen- 
tral Texas; etc,, Ri Co. fice. A.) 26 
SW 892. 


Va.—Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SH 19; Squthern R. Co. 
v. Hansbrough, 105 Va. 527, 54 SE 17; 
Hortenstine v. Virginia-Carolina R. 
Co., 102 Va. 914, 47 SE 996. 


[a] Allegations held sufficient as 
to: (1) Failure to avoid injury to 
child after discovery of peril. South- 
ern R. Co. v. Smith, 163 Ala. 174, 


50 S 390. (2) Failure to avoid in- 
jury to trespasser after discovery 
of peril. Hortenstine vy. Virginia- 


Carolina R. Co., 102 Va. 914, 47 SH 
996. (8) Failure to give warning 
or signals. Scanlon v. Baltimore, etce., 
R. Co., 25 Del. 419, 79 A 211; Lynch v. 
Great Northern R. Co.,; 38 Mont. 511, 
100 P 616; Missouri, etc., R. Co. v. 
Snowden, 44 Tex. Civ. A. 509, 99 SW 
865; Brothers v. Rutland R. Co., 71 
Vt. 48, 42 A 980. (4) Allowing track 
to become slippery, making it impos- 
sible to stop. Baltimore, etc., R. Co. 
v. Trennepohl, 44 Ind. A. 105, 87 NE 
1059. (5) Loading, cars occasioning 
injury by object falling therefrom. 
Pittsburgh, etc., R. Co. v. Hoffman, 57 
Ind. A. 431, 107 NE 315 (person struck 
by lump of coal); Menafee v. Monon- 
gahela R. Co., 107 W. Va. 245, 148 SH 
109 (lump of coal). (6) Excessive 
speed. Missouri, ete., R. Co. v. Snow- 
den, 44 Tex. Civ. A. 509, 99 SW 865. 
(7) Running engine against car in 
which plaintiff was working. Judge 
v. Pullman Co., 209 Fed. 10, 126 CCA 
152. (8) Acts of brakeman. Hall v. 
Missouri Pac. R. Co., 219 Mo. A. 558, 
118 SW 56. (9) Liability of defend- 
ant for act of servant. Maysville, 
etc., R. Co. v. Wills, 104 SW 1016, 31 
KyL 1249 (kicking lump of ice from 
train). (10) Violation of statute re- 
quiring person on locomotive to keep 
lookout ahead. Nashville, etc., Ry. v. 
Lovejoy, 188 Tenn. 492, 198 SW 61. 
[b] Allegations held insufficient as 
to: (1) Allowing boiler to explode. 
Ayers v. Ward, 202 Ky. 837, 261 SW 
612. (2) Employment of incompetent 
engineer. Lovejoy v. Denver, etc., R. 
Co., 59 Colo. 222, 146 P 263, LRA1915H 
888, AnnCas1916EH 1075.. (3) Breach 
of duty toward infant permitted to 
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jured,*® the act or omission constituting the negh- 
gence relied on may be alleged in general terms with- 
out setting out in detail the particular acts consti- 
tuting the negligence,*® as that the act stated as caus- 


ride on train. Ayers v. Ward, 202 Ky. 
837, 261 SW 612 (a petition alleging 
that defendants wrongfully permitted 
plaintiff’s infant son to ride on train 
on their railroad, operated in connec- 
tion with mine, and to perform serv- 
ices on it at the time he was injured, 
is insufficient in that it does not al- 
lege any intentional or affirmative 
act of negligence, or any negligence, 
or that he was not a mere volunteer, 
or that he could not appreciate the 
danger, so as to charge railroad with 
higher duty than owed to an invitee 
or licensee). (4) Failing to give sig- 
nals or warnings. Lake Erie, ete., R. 


‘Co. v. Bray, 42 Ind. A. 48, 84 NE 1004; 


Fulp v. Roanoke, ete., R. Co., 114 N. 
C. 697, 19 SE 362. (5) Injury to tres- 
passer after discovery of peril. Lou- 
isville, etc., R. Co. v. Horton, 187 Ky. 
617, 219 SW 1084. (6) Failure to 
warn person passing between trains 
of approach of another train on main 
track. Sweat v. Louisville, ete, R. 
Co., 178 Ky. 825, 200 SW 14. (7) In- 
juring trespasser where not shown 
that his presence was known or that 
he was in a place where his presence 
should have been anticipated. Cen- 
tral of Georgia R. Co. v. Tapley, 145 
Ga. 792, 89 SE 841. 

[c] Alternative allegations.—Es- 
sential and material allegations, to 
recover, when stated in the alterna- 
tive, are generally bad, but a general 
allegation that the act which caused 
the injury was negligently or care- 
lessly done or omitted is sufficient 
without setting out the details of the 
negligence, particularly where the 
manner of the commission of the neg- 
ligent act is peculiarly within the 
knowledge of defendant. Turney v. 
Southern Pac. R. Co., 44 Or. 280, 75 P 
144, 76 P 1080. 


14. Reynolds v. Mink, 111 Fed. 692, 
49 CCA 549; Murphy v. New York, 
ete., R. Co., 30 Conn. 184; Atlantic 


Coast Line R. Co. v. O’Neill, 127 Ga. 
685, 56 SE 986; Pittsburgh, ete, R. 
Co. v.. Foust, 53 Ind. A. 90, 99 NE 
493; Barnett v. St. Louis-San Fran- 
eisco: RR. ‘Co.,) L401OKIs1o e282) ero 


[a] Allegations held sufficient.— 
Hawkins v. Missouri Pac, R. Co., 182 
Mo. A. 323, 170 SW 549. 


[b] Causal connection held not 
shown.—Southern R. Co. v. Barber, 12 
Ga. A. 286, 77 SE 172 (a petition for 
injuries to plaintiff from frightening 
of his mules, while hauling a freight 
shipment, was held to show that the 
negligence alleged was not the proxi- 
mate cause of plaintiff's injuries, and 
hence subject to demurrer); Martin 
v. Northern Pac. R. Co., 51 Mont. 381, 
149 P 89 (child killed while playing 
in railroad yard). 


15. See supra text and note 12. 


16. U. S.—Chicago, ete. R. Co. v. 
Cox, 145 Fed. 157, 76 CCA 127;) An- 
crite v. Hopkins, 91 Fed. 77, 33 CCA 


Ala.—Alabama Great Southern R. 
Co. v, Snodgrass, 201 Ala. 653, 79 S 
125; Southern R. Co. v. Stewart, 153 
Ala. 133, 45 S 51; Mobile, ete., R. Co. 
v. George, 94 Ala. 199, 10 S 145. 


Fla.—Georgia, ete., R. Co. v. Cox, 
75 Pla. 714, 79 S 276. 


Ga.—Sims v. Western, etc., R. Co., 
111 Ga. 820, 35 SE 696. 


Ind.-—Cleveland, etc., R. Co. v. Ber- 
ry, 152 Ind. 607, 53 NE 415, 46 LRA 
83; St. Louis, etc., R. Co. v. Mathias, 
50 Ind. 65; Indiana Union Tract. Co. 
v. Hiatt, 65 Ind. A. 233, 114 NE 478, 
eer 101 [superseding (A.) 112 NE 


Ky.—Pittsburg, ete, R. Co. v. 
Schaub, 136 Ky. 652, 124 SW 885, 136 
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ing the injury was negligently or carelessly done or 
But if the specific acts relied on as con- 
stituting the alleged negligence are pleaded, such 
specific averments. may overcome the general aver- 
ments and render the pleading bad.+® 
the duty of defendant, facts showing the legal status 
of the person injured with reference to defendant 
should be alleged?® and the relation between the par- 
ties shown to be such as to impose the duty on defend- 
ant, a breach of which is relied on.?° 

Under general rules?! it is 
not ordinarily necessary that plaintiff’s initial plead- 
ing should anticipate a defense and negative or avoid 


omitted.17 


Negativing defenses. 


AmSR 273; Louisville, ete., R. Co. v. 
Dalton, 113 SW 842. i 
»,. Mo=Chapman vy. Davis, (A.) 287 
SW 832. 


Or.—Cederson v. Oregon R., etc., 
@osl3s8 Or. 343,162, P) 637, 63 PP 163. 


Tenn.—Illinois Cent. R. Co. v. Da- 
vis, 104 Tenn. 442, 58 SW 296. 


[a] Allegations held sufficient.— 


(1) A compiaint alleging that a rail- | 


road tricycle is a dangerous instru- 
mentality, that defendant knew that 
plaintiff did not know such fact, that 
defendant authorized plaintiff to use 
such tricycle upon defendant’s tracks 
under circumstances making plaintiff 
a licensee, but did not warn plaintiff 
of the dangerous character of the in- 
strumentality, states a cause of ac- 
tion, although it is not alleged that 
the tricycle was defective in any spe- 
cific particular that would distinguish 
it from other instrumentalities of the 
same class. Kutchera v. Minneapolis, 
etc., R. Co., 50 N. D. 597, 197 NW 140. 
(2) Where one act of negligence 
charged against a railroad in an ac- 
tion for personal injury to one on or 
near the track is the absence of prop- 
er lights, it is not necessary that the 
pleader allege any purpose that such 
lights would serve or how an injury 
might occur by reason of their ab- 
sence. Georgia, etc., R. Co. v. Cox, 75 
Fla. 714, 79 S 276. 

17. Cleveland, ete., R. Co. v. Berry, 
152 Ind. 607, 53 NE 415, 46 LRA 33; 
Turney v. Southern Pac. R. Co., 44 Or. 
280, 75 P 144, 76 P 1080. 


18. Johnson vy. Birmingham R., 
etc., Co., 149 Ala. 529, 43 S 33; Cleve- 


land, etc., R. Co. v. Berry, 152 Ind. 
607, 53 NE 415, 46 LRA 33. 
19. Ala.—Gadsden, etce., R. Co. v. 


Julian, 133 Ala. 371, 32 S 135; Mont- 
gomery v. Alabama Great- Southern 
er Cone od sla, .3055 a oa 0; | Mobile; 
etc., R. Co. v. George, 94 Ala. 199, 10 
S 145. 

Ariz.—Southern Pac. R. Co. 
Svensden, 13 Ariz. 111, 108-P 262. 

Ga.—mGeorgia Cent. R. Co. v. Bran- 
denburg, 129 Ga. 115, 58 SE 658; <At- 
lantic Coast Line R. Co. v. Cheeks, 10 
Ga. A. 411, 73 SE 545. 

Ind.—Pennsylvania Co. v. Dean, 92 
Ind. 459; Pittsburgh, ete, R. Co. v. 
Foust, 53 Ind. A. 90, 99 NE 493; Wa- 
bash R. Co. v. Erb, 36 Ind. A. 650, 73 
NE 939, 114 AmSR 392. 


Mont.—Lynch y. Great Northern R. 
Co., 38 Mont. 511, 100 P 616. 


N. J.—Sutton v. West Jersey. etce., 
RiCos t8_N, I. Wi7, 73 A256, 


Tenn.—White v. Nashville, ete, R. 
Co., 108 Tenn. 739, 70 SW 1030. 


[a] If person’s right to walk on 
railroad track depends on fact that 
such read is public highway, he must 
allege that fact in his petition, in an 
action for injuries received from the 
alleged negligence of the railroad 
company. Murch v. Concord R. Corp., 
29 N. H. 9, 61 AmD 631. 


Vv. 
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As bearing on 
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Under general rules as to the con- 


struction of pleadings,?? where the pleadings are am- 
biguous or two different meanings present them- 
selves, that construction will be adopted which is 
more unfavorable, to the pleader,?* but if an expres- 
sion is capable of two meanings, the one will be taken 
which will support the declaration.?® 
requiring pleadings to be construed against the plead- 


Under the rule 


er,”® where the pleading fails to aver that the person. 


[b] 
show: 


Allegations held sufficient to 
(1) That person was an in- 
vitee. Neil v. Feather River Lum- 
ber—~C€o) 208 % Calin502,7265) 4-2 207; 
Brown v. Feather River Lumber Co., 
203° Cal. 493, 265 P 208, 57> ALR 312: 
(2) Right of public to use track as 
footway. Lewis v. Galveston, etc., R. 
Co., 73 Tex. 504, 11 SW 528. (3) That 
person was on place which public 
was accustomed to use. Ahnefeld v. 
Wabash R. Co., 212 Mo. 280, 111 SW 
95; St. Louis Southwestern R. Co. v. 
Driver (Dex, Civ. %A:)) 237, Siw 409: 
(4) That employee of another road 
using defendant’s tracks was in the 
discharge of his duty. Ingram v. 
Rutland R. Co., 86 Vt. 550, 86 A, 813. 
(5) That employee of bridge con- 
tractor was rightfully near track. 
Pittsburgh, ete, R. Co. v. Hoffman, 
57 Ind. A. 431, 107 NE 315. (6) That 
car inspector of another company was 
rightfully under a car. Lake Erie, 
etc., R. Co. v. Hennessey, 177 Ind. 64, 
9% NEB 383i. (7) That employee of 
another was rightfully on such other’s 
premises and acting within the scope 
of his employment. Birmingham Belt 
Re Co; eve Drakes IpAlas CA barb Gans 
53. (8) That person was lawfully on 
car which he was unloading. Chica- 
go, etce., R. Co. v. McDaniel, 134 Ind. 
166,32) NEV728, 33, NE 769. (9) Dhat 
person unloading car was rightfully 
where he was. Seibert v. Vandalia 
R. Co., 179 Ill, A. 617. (10) That de- 
fendant was under duty to employee 
of terminal company whose track it 
was using. Lake Shore, ete., R. Co. 
v. Enright, 227 Ill. 403, 81 NE 374 [aff 
129° Ill. A> +223]. (11) That person 
on depot platform was not a tres- 
passer. Norfolk, ete., R. Co. v. Wood, 
99 Va. 156, 37 SE 846. 


[ec] Allegations held insufficient to 
show: (1) Right of person injured 
to be upon tracks. Holland vy. Geor- 
gia Southern, etc., R. Co., 34 Ga. A. 
362, 129 SE 302. (2) That person rid- 
ing on logging train had a right to 
do so. Morris v. Great Southern 
Lumber Co., 132 La. 306, 61 A 383. 
(3) That person was in proper place 
in performance of his duty. Lamb vy. 
Hall,’.145 .Ga..331, 89. SH 193. (4) 
That publie used railroad trestle un- 
der implied license, Central of Geor- 
gia R. Co. v. Tapley, 145 Ga. 792, 89 
SE 841. (5) That person killed was 
licensee in railroad yards. Pitts- 
burgh, ete., R. Co. v. Foust, 53 Ind. 
A. 90, 99 NE 493. 


[d] Allegations held sufficient to 
raise question for jury as to whether 
children were or were not trespass- 
ers. Adams y. Southern R. Co., 84 
Fed. 596, 28 CCA 494. 


[e] When simple negligence only 
is alleged, it must be shown that the 
person injured was not a trespasser. 
Empire Coal Co. v. Martin, 190 Ala. 
169, 67 S 435; Blackmon vy. Central 
of Georgia R. Co., 185 Ala. 685, 64 S 
592; Central of Georgia R. Co. v. 
Blackmon, 169 Ala. 304, 53 S 805; 


was not a trespasser. 


injured was rightfully upon defendant’s tracks, he 
will be presumed to have been a trespasser.?7 
where there is no allegation of a right to go upon 


So,. 


Martin v. Union Springs, etc., R. Co., 
163 Ala. 215, 50 S 897; Southern R. 
Co..v. Smith, 163 Ala. 174,50 S 390% 
Gadsden, ete., R. Co. v. Julian, 133 
Ala. 371, 32 S 135; Louisville, ete., R. 
Conv: Ganter, 16-Ala Al 323.71) Sole 


{[f] Failure to give statutory sig- 
nals.—A count seeking recovery un- 
der a statute requiring the blowing 
of whistles or ringing bells at inter- 
vals need not allege that plaintiff 
Lloyd v. Cen- 
tral of Georgia R. Co., 200 Ala. 694, 
TS. 237. 


Construction of pleading where 
status not alleged see infra text and 
notes 26-31. 


20. Gogol v. Baltimore, ete., R. Co., 
226 Fed. 224; Tarlucki v. West Jer- 
sey, sete. Re: Co. 180 N, J. MOSS, Loi eAe 
149; Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SE 19; _Hortenstein. 
v. Virginia-Carolina R. Co., 102 Va. 
914, 47 SE 996. 


_[a] Allegations held sufficient to 
show duty: (1) To invitee. Martin 
v. Pennsylvania R. Co., 37 F. (2d) 
892. (2) To employee of another 
company in a private’ switch yard. 
Devine v. Chicago Junction R. Co., 
167 Ill. A. 195. (3) To child attempt- 
ing to cross track at place used by 
the public. Southern R. Co. v. Shipp, 
169 Ala. 327,538 S 150. . (4): To, per= 
son using track at place frequented 
by public. Macon, ete, R. Co. v. 
Parker, 127 Ga, 471, 56 SE 616. 


[b] Failure to use care after dis- 
covery of peril. Where the complaint 
states a good cause of action in that 
defendant did not use due care after 
discovering the party injured in a 
perilous position, it is not fatally de- 
fective because it does not aver 
whether the injured party’s relation 
to the railroad company was that of a 
trespasser or servant, Reardon v. 
Missouri Pac. R. Co., 114 Mo. 384, 21 
SW 731. 


21. See Pleading § 165. 


22. Southern R. Co. v. Smith, 173 
Ala.” 697,55 (S913. 


Contributory negligence as defense 
Poss need not be negatived see infra 


23. See Pleading § 105. 


24. Seymour v. Central Vermont 
RR. €or; 69 yVity 555,88. Al 2365 


25. Seymour y. Central Vermont 
R. Co., supra. 


[a] Where allegations are indefi- 
nite but language shows liability of 
defendant in favor of plaintiff, when 
it is given its ordinary meaning, the 
complaint is sufficient and a demur- 
rer thereto on the ground that the 
facts do not constitute a cause of ac- 
tion should be overruled. Rathburn 
v. Burlington, ete., R. Co., 16 Nebr. 
441, 20 NW 390. 


26. See Pleading § 105. 
27. Montgomery v. Alabama Grea 
baer Ri Co. 97, Ala. 306.2) IS. 
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defendant’s land, it will be presumed that the person 
injured was an intentional trespasser,?® and likewise, 
where it is not averred that he was upon a train by 
virtue of any express or implied contractual rela- 
tion,?® or where the complaint does not show wheth- 
er a person was a passenger, employee, or mere tres- 
passer,®° he will be presumed to have been a tres- 
passer. But when it is alleged that plaintiff was with- 
out fault, it cannot be inferred that he was wrong- 


fully on the track.*? 
Defects and objections. 


2 


pleading generally,*? the remedy, 


28. Sutton v. West Jersey, etc., R. 
CO eho Ne dep Lilet ou Aine DO. 


29. Southern Pac. R. Co. v. Svend- 
sen, 13 Ariz. 111, 108 P 262. 
[a] Person on freight train.— 


Where it is alleged that the person 
injured was on a freight train and 
Sthere was no averment that he had 

paid fare or had any right to be 
Piece. it must be inferred that ‘he 
was on the train without any right 
and by sufferance of defendant’s serv-+ 
ants. Dalton v. Louisville, ete., R. 
Co., 56 SW 657, 23 KyL 97. 


30. White v. Nashville, etc. R. 
Co., 108 Tenn. 739, 70 SW 1030. 


Ole. eterrve, Haute, etc:, Ra Cal vy: 
Graham, 46 Ind. 239. 


[a] As against exception of no 
cause of action filed by defendant, 
which admits the truth of plaintiff’s 
allegations, allegations that deceased 
was wholly without fault in the 
premises and his killing was due to 
the reckless and wanton negligence 
of defendant do not allow the court 
to deal with decedent as a trespasser. 
Davis v. Arkansas Southern R. Co., 
117 La. 320; 41 S 587. 


32. See Pleading § 1030. 


33. Central of Georgia R. Co. 
Thompson, 25 Ga. A. 715, 104 SE BLS. 


fa] Thus (1) a railroad company 
sued for the death of a pedestrian 
on the track is entitled to know from 
the pleadings whether plaintiff relies 
on actual or constructive notice of de- 
ceased’s presence_on the track. Cen- 
tral of Georgia R. Co. v. Prior, 142 
Ga. 536, 83 SE 117 (separate counts 
are necessary); Central of Georgia 

Be eOO. ive Thompson, aio) Gidta AS epi 
104 SE 515. (2) Where defendant 
calls therefor by a special demurrer, 
he is entitled to a full statement of 
time, place, circumstances, and facts 
which plaintiff expects to prove. 
Kemp v. Central of Georgia R. Co., 
122 Ga. 559, 50 SH 465. 

Special demurrer because of am- 
biguity, uncertainness, and indefinite- 
ness generally see Pleading § 475. 

34. Cleveland, etc., R. Co. v. Berry, 
152 Ind. 607, 53 NE 415, 46 LRA 33; 
Pennsylvania Con We Dean, 92 Ind. 


459; Rathburn v. Burlington, etc., R. 
Co., 16 Nebr. 441, 20 NW 390. 
[a] Complaint held _ sufficiently 


specific.—(1) A complaint which al- 
leged that defendant knowingly and 
negligently maintained and operated, 
at the place of accident, a switching 
device that was extremely dangerous, 
particularly to children passing 
along or across the railroad track at 
that point, in this: that the space 
between the throw rail of the switch 
and the west rail of the main track 
was not blocked, but left open in 
such a manner that persons crossing 
the track at that point were liable to 
get their feet fastened therein, and 
further alleged that the engine and 


In accordance with the 
practice prevailing in particular jurisdictions as to 
where the facts 
relied on by plaintiff are not stated with sufficient 
definiteness and certainty, may be by a special de- 
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murrer®® or by a motion to make the pleading more 
definite and certain,** or by the requirement of a bill 
of particulars.®® 
tion,*® immaterial allegations may be stricken,” but 
it is improper to strike pertinent and material aver- 
Under the practice in some jurisdictions 
a paragraph of the complaint which raises a question 
which cannot be urged in the suit because of the ab- 
sence of necessary parties may be subject to special 


Under rules of general applica- 


demurrer on the ground of immateriality and irrel- 


evaney.°®® 


cars could have been stopped at any 
time within a space of thirty feet, 
but defendant’s employees, knowing 
the dangerous condition of the place 
and the custom of children to pass 
over the same, negligently failed to 
keep watch of the track ahead of the 


backward moving train and so ran’ 


the cars toward and over plaintiff, 
was sufficiently: specific. Pittsburgh, 
ete., Ky. Co. v. Simons, 168 Ind. 333, 
79 NE 911 [aff (A.) 76 A 883]. (2) 
Where, in an action for an injury 
maliciously inflicted, the manner and 
occasion of the injury are specifically 
set forth, it is not error to overrule 
a motion to make the complaint more 
specific by stating by what servant 
of the company the injury was in- 
flicted, and at what time of day, and 
on what kind of a train, it occurred. 
Wabash R. Co. v. Savage, 110 Ind. 
156, 9 NE 85. (3) A declaration al- 
leging that on a particular day and 
near a particular place defendant 
company wrongfully and negligently 
ran one of its engines and cars upon 
plaintiff is sufficient, and need not be 
made more specific by setting forth 
the hour at which the wrong oc- 
curred, the direction in which the 
train was moving, or which one of 
defendant’s cars caused the injury. 
Crowley v. Cincinnati, etc., R. Co.. 
108 Tenn, 74, 65 SW 411. 


Motion to make more definite and 
certain generally see Pleading § 1030. 


35. Norfolk Southern R. Co. v. 
Crocker, 117 Va. 327, 84 SE 681. 


Distinction between motion and de- 
mand for bill of particulars see 
Pleading § 1031. 


Right to bill of particulars gener- 
ally see Pleading § 886. 


36. See Pleading § 1014. 
37. See case infra this note. 


[a] rege ete held immaterial. 
—Paine v. Columbus, ete., R. Co., 2 
OhS&CP 257, 7 OhNP 327 (allega- 
tions of ejectment from train, in ac- 
tion by a trespasser for injury re- 
ceived while walking upon _ the 
tracks). 


38. Alabama Great Southern R. 
Co. v. Guest, 136 Ala. 348, 34 S 968 
(holding that, after alleging facts 
showing a willful or wanton injury, 
a further averment that at the hour 
of the occurrence from thirty to fifty 
people walked along  defendant’s 
track at the place of the injury, and 
that such fact was well known to de- 
fendant’s servants and agents, was 
pertinent and material and should not 
have been stricken from the com- 
plaint). 


[a] Allegations held not immate- 
rial.—In an action against a rail- 
road for death on a track in defend- 
ant’s yard, a description of the loca- 
tion of the’ yard as being between 
two cities was not objectionable, 
when coupled with an allegation that 
inhabitants thereof used the switch 


A complaint is not subject to demurrer 
because of averments made by way of recital where 
it is good independent of the facts so alleged.*° 
ject to general rules as to amendments,*! a defective 
complaint may be amended,*? or likewise, under gen- 


Sub- 


yard, it being plaintiff's purnose to 
bring himself within the line of cases 
holding that, where the public had in 
great numbers used the tracks, it 
made a question of whether deceased 
was a Das es one for the jury. 
Louisville, ete Co. v. Vaughan, 
183 Ky. 829 210 Row 938 (motion to 
strike properly refused). 


39. Louisville, etc., R. Co. v. Cline, 
1386 Ga. 863, 72 SE 405. 


[a] Illustration.—The question of 
whether or not defendant could legal- 
ly operate a train on a track which 
had been leased by the state to an- 
other railroad cannot be raised in a 
suit for damages based on an alleged 
tortious homicide committed by de- 
fendant, to which suit neither the 
state nor its lessee railroad are par- 
ties. Louisville, etc., ey: Co. v. Cline, 


136 Ga. 863, 72 SE 40 


40. Pittsburgh, we R, . Cow Wye 
Foust, 53 Ind. A. 90, 99 NE 493. 

41. See Pleading §§ 656-701. 

42. See cases infra this note. 

[a] Amendment held properly al- 
lowed.—(1) Under a statute author- 
izing the amendment of a pleading at 
any time in furtherance of justice, 


‘by correcting a mistake or inserting 


other allegations material to the case, 
even after the case has been partial- 
ly tried, if it does not substantially 
change the claim or defense, and re- 
quiring the court at every stage of 
the action to disregard any defect in 
the proceedings which does not affect 
substantial rights of the adverse 
party, there was no abuse of discre- 
tion in an action for injuries to plain- 
tiff, while working on a flat car on 
defendant’s sidetrack, and allowing, 
after issue joined, an amendment to 
the complaint, which had been drawn 
on the theory that plaintiff was em- 
ployed by the railroad company, and 
alleging that he was ordered onto the 
car by defendant’s conductor, so as to 
allege that he was a licensee in the 
employ of a shipper, where it was not 
contended that defendant was _ sur- 
prised by the amendment so that it 
could not present its real defense, and 
it did not ask for any continuance or 
postponement to obtain witnesses or 
evidence, or to investigate the new 
case made by the pleadings. Chesa- 
peake, etc., R. Co. v. Conley, 136 Ky. 
601, 124 SW 861. (2) Where the 
original complaint alleged that the 
pedestrian was injured by the negli- 
gence of the employees of the com- 
pany, the allowance of an amendment 
alleging that the employees omitted 
to use ordinary care to stop the train 
after the discovery of the peril of the 
pedestrian was proper as against the 
objection that it changed the nature 
of the action and added 4 new cause 


of action. Edwards v. Chicago, etc., 
1, Cog -21e(Sa- Di 9604; 7 11 09ENWinsee 
(amendment merely pointing out 


a ambearic the negligence complained 
of). 
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eral rules,*® material averments omitted in the dec- 
laration or complaint may be supplied by the answer 
or subsequent pleadings of defendant.*+ 

[§ 2242] (2) Willful or Wanton Injury. Except 
where, under the circumstances, the railroad owes a 
duty to a trespasser other than merely to refrain 
-from willful or wanton injury,*® a complaint which 
discloses that the person injured was at the time of 
the injury a trespasser or wrongfully upon the rail- 
road’s premises must contain sufficient allegations 
that the injury was willful or wanton,*® allegations 
of mere negligence being insufficient.*? 
of general application,*® a general allegation that 
the injury was willfully or wantonly inflicted by a 


43. See Pleading § 1274. 


44, Chicago, etc., R. Co. v. Kerr, 
74 Nebr. 1, 104 NW 49. 


45. liability of railroad as to tres- 
passers see supra §§ 2126, 2127. 


46. Central of Georgia R. Co. v. 
Blackmon, 169 Ala. 304, 53 S 805; 
Martin v. Union Springs, ete., R. Co., 
163 Ala. 215, 50 S 897; Haley v. Kan- 
sas (City, etc.; R. Co., 113 ee 640, 21 
Si cones Savannah, etc., (COnty. 
Meadors, 95 Ala. 137, 10'S ret Lev- 
erett v. Louisville, ete. R. Co., 38 
Ga. A. 155, 142 SE 905; Central of 
Georgia R. Co. v. Moore, 5 Ga, A. 562, 
63 SE 642; Snedden v. Illinois Cent. 
Bee Oo, 234 Ill. A, 234; Anderson v. 
Minneapolis, etc., R. Co., 103 Minn. 
224, 114 NW 1123. 


fa] Allegations held sufficient: 
(1) Generally. Highland Ave., etc., 
R. Co. v. Robinson, 125 Ala. 483, 28 
S 28; Lake Shore, ete. LR, {Cocky 
Bodemer, 139 Ill. 596, 29 NE 692, 32 
AmSR 218 [aff 33 Ill. A. 479]; Mays- 
ville, etce., R. Co. v. Willis, i04 SW 
1016, 31 KyL 1249. (2) Failing to 
stop engine after seeing plaintiff on 
tracks stunned and helpless and 
realizing his condition in time to have 
stopped and avoided injuring him. 
Southern R. Co. v. Wahl, 196 Ind. 581, 
149 NE 72. (3) Backing train without 
light or signal at rate of fifteen miles 
per hour at place where persons were 
frequently known to cross. Southern 
R. Co. v. Hyde, 164 Ala.'162, 51 S 368. 
(4) Failing to see that decedent was 
helpless and in running at excessive 
speed without signals. Payne v. 
Hayes, 25 Ga. A. 730, 104 SE 917. 
(5) Running at high speed without 
signals along a street where people 
in great numbers crossed and re- 
erossed the tracks. Southern R. Co. 
v. Hyde, 183 Ala. 346, 61 S 77. (6) 
Willful and gross negligence excus- 
ing contributory negligence of plain- 
tiff’s decedent. Perna v. Rapid R. Co., 
250 Fed. 728. 


{[b] Allegations held insufficient: 
(1) As to killing of boy struck while 
sleeping on track. Bugg v. Knowles, 
33 Ga. A. 710, 127 SE 813. (2) As to 
trespasser alleged to have been in- 
jured through defective appliances 
and inefficiency and unskillfulness of 
train operators. Slater v.-— Illinois 
Cent. R. Co., 209 Fed. 480. (3) As to 
running an engine upon or against a 
caboose in which was a trespasser. 
Neyman y. Alabama Great Southern 
RCo. nT 2 Ala... 606;.-550.8, 509.) Ann 
Cas1913E 232. 


[c] Scope of employment.—(1) A 
count alleging an injury received by 
being struck by a lump of ice pushed 
from a passing train is not open to 
criticism because it fails to allege 
that the servant pushing the ice from 
the train was acting within the scope 
of his employment. Maysville, ete., 
R. Co. v. Willis, 104 SW 1016, 31 KyL 
1249. (2) A count alleging that de- 
fendant’s employees or servants in 
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which 


Under rules 


charge of the trains in question, 
“while operating said trains,’ wan- 
tonly or willfully ran defendant’s en- 
gine or cars on or against intestate, 
sufficiently charged that the agents 
or servants were acting within the 
line of their duty at the time of the 
accident. Neyman vy. Alabama Great 
Southern R. Co., 172 Ala. 606, 55 S 
509, AnnCas19138E 232. 


47. Southern R. Co. y. Forrister, 
158 Ala. 477, 48 S 69; Southern R. 
Co. v.; Bush, 122 Ala..470, 26S 168: 
Savannah, etc., R. Co. v. Meadors, 95 
Ala. 187, 10 S 141; Jones v. Southern 
R. Co., 87 Ga. A. 447, 140 SH. 432; 
Chumley v. Louisville, ete., R. Co., 5 
Tennis: Civ. 3. 


[a] Charge of recklessness (1) in 
general terms amounts only to a 
charge of simple negligence. South- 
ern R. Co. v.. Bush, 122 Ala. 470, 26 
S 168. (2) Word “recklessly” used 
conjunctively with ‘‘wantonly” means 
something more than ‘negligently,’ 
and assignments of demurrer on the 
idea that the word ‘recklessly’ so 
used in a complaint means “negli- 
gently” are without merit. Highland 
Ave., ete., R. Co. v. Robinson, 125 Ala. 
483, 28 S 28. 


[b] Complaint held insufficient.— 
Alabama Great Southern R. Co. v. 
Burgess, 116 Ala. 509, 22 S 913; Dull 
v. Cleveland, ete, Rk. Co,, 21 Ind. A. 
571, 52 NH 1013. 


48. See Negligence § 673. 


49. St. Louis, ete., R. Co. v. Den- 
nis, 212 Ala. 590, 103'S 894; Southern 
R. Co. 'v. Gantt, 210. Ala. 883, 98 S 
192; Southern R. Co. v. Fricks, 196 
Ala. 61, 71 S 701; Louisville, ete., R. 
Co. v. Williams, 183 Ala. 138, 62 S 
679, AnnCasl1915D 483; Southern R. 
Co. v. Hyde, 183 Ala. 346, 61 S 77. 


50. Neyman v. Alabama _ Great 
Southern R. Co., 172 Ala. 606, 55 §S 
509, AnnCas1913E 232. 


[a] Illustration.—Where wanton- 
ness is predicated on the fact of omis- 
sion of signals and lookout while 
running at ‘high rate of speed at 
place where trespassers are known 
to use the track, it must be alleged 
that the person injured was crossing 
or walking on or using the tracks in 
the customary way. Southern R. Co. 
v. Stewart, 179 Ala. 304, 60 S 927. 


[b] Wantonness is not negatived 
by an allegation that the trainmen 
wantonly ‘caused or allowed” the 
train to run upon deceased, as wan- 
tonness may arise from conscious 
omission of duty in the presence of 
imminent danger. Southern R. Co. 
v. Gantt, 210 Ala. 383, 98 S 192. 


51. Hazle v. Southern Pac. Co., 
173 Fed. 481; Dowman-Dozier Mfg. 
Co. v. Central of Georgia R. Co., 29 
Ga. A. 187, 114 SE 815; Sherfey v. 
Evansville, ete., R. Co., 121 Ind. 427, 
23 NE 2738. 


[a] Intention on the part of the 
railroad employees to inflict the in- 


specified act or omission on the part of defendant 
is, in some jurisdictions, sufficient;*® but if plaintiff 
goes farther and undertakes to state the specific facts 
constitute the willfulness or wantonness 
charged, they must be sufficient to show such willful- 
ness or wantonness.°° 
general averment is insufficient unless the requisite 
facts are set forth in connection therewith to char- 
acterize the act as willful or wanton in fact,°? such, 
for example, as circumstances showing that the rail- 
road company had knowledge of the injured party’s 
perilous position at the time,®? and that it did, or 
omitted to do, the acts constituting the alleged negli- 
gence under circumstances showing a reckless dis- 


In other jurisdictions such a 


jury, it has been held, must be di- 
rectly and explicitly alleged, and an 
allegation of willful negligence is not 
sufficient. Cleveland, ete., R. Co. v. 
Tartt, 99 Fed. 369, 39 CCA 568, 49 
LRA 98. 


52. Sherfey v. Evansville, etc., R. 
Co., 121 Ind. 427, 283 NE 273; Louis- 
ville, ete, Co. v. Haden, 122 Ky. 
Sa 93 SW 7, 29 1K yi. 365, 6 LRANS” 


[a] Allegations held sufficient.— 
(1) As to trespasser on track. Hines 
v. Rubnitz, 26 Ga. A. 354, 106 SE 589. 
(2) As to trespasser on train. De- 
maray v. Great Northern R. Co., 114 
Minn. 496, 131 NW 634. ( (3) As to 
person caught between moving train 
and car on a Ssidetrack, by starting 
of the train. Starr v. Southern R. 
Co., 4 Ga. A. 436, 61 SE 735. (4) 
Knowledge of engineer of peril of 
plaintiff in sitting on car from which 
he was thrown by jerking of train. 
Charleston, ete., R. Co. v. Johnson, 1 
Ga. A. 441, 57 SE 1064. 


[b] Allegations held insufficient: 
(1) Knowledge of employees that 
persons would climb on drawheads 
of cars. Birmingham Southern R. 
Co. v. Kendrick, 155 Ala. 352, 46 S 
588. (2) In not Showing that the en- 
gineer had actual knowledge of the 
injured party’s peril. Duncan vy. St. 
Louis, ete., Co,, 152 Ala. 118, 44 
SV 41s“ Wouisvilte, Msteh tte) Oo, ve 
Mitchell, 184 Ala. 261, 32 S 735. (3) 
In not showing that the party injured 
was in a_ perilous condition when 
seen by the trainmen, or at what 
point the peril became manifest, or 
that at such perilous point the en- 
gineer failed to make every possible 
effort to stop the train. Ullrich v. 
Cleveland, ete., R. Co., 151 Ind. 358, 
51: NE 95. 


{[c] Averment that brakeman saw 
plaintifi’s peril and immediately sig- 
naled the engineer to stop the train 
is not a sufficient allegation that: the 
engineer knew of plaintiff's peril to 
render the railroad company liable on 
the ground of wanton negligence in 
failing to stop its train. Evans v. 


Pittsburgh, etc., R. Co., 142 Ind. 264, 
41 NE 537. 
{d] Alternative allegation.—An 


allegation in a complaint for injuries 
to plaintiff while standing near de- 
fendant’s right of way that the serv- 
ants of defendant in charge of the lo- 
comotive which struck plaintiff, “al- 
though they knew, or in the exer- 
cise of ordinary care on their part 
could have readily known or ascer- 
tained,” that plaintiff was in an ex- 
posed position, nevertheless failed to 
check the speed of the locomotive or 
give any warning of their approach, 
does not allege that defendant was 
guilty of such willful negligence as 
would entitle plaintiff to recover ir- 
respective of his contributory negli- 
Anderson v. Minneapolis, etc., 
., 103 Minn. 224, 114 NW 1123, 
14 LRANS 886. 
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regard of consequences, and a probability that they 
would result in injury.®* So, where the facts al- 
leged are such that willfulness or wantonness are 
shown,°* it need not be expressly alleged that the 
injury was willfully or wantonly inflicted.°> Where 
a person is compelled to jump from a moving train, 
it is unnecessary to allege his youth®* or inexperience 
in jumping from trains in motion.®” It is not neces- 
sary, in a count on wanton negligence, to aver that 
plaintiff was not a trespasser.°’ The fact that de- 
fendant is charged to have acted willfully does not in 
itself show that the act complained of was malicious 
on the servant’s part and hence beyond the scope of 
his authority.°°® 


[§ 2243] (8) Contributory Negligence and As- 
sumption of Risk. Under rules of general applica- 
tion,®® a complaint which shows upon its face that the 
person injured was guilty of contributory negligence 
with respect to the injury complained of is bad as 
against a demurrer,®! but the facts alleged must af- 
firmatively show such negligence.*? 


Negativing contributory negligence. The neces- 
sity of negativing contributory negligence is goy- 
erned by rules of general application®* under which, 


53. Pittsburgh, etc., R. Co. v. Kin- 
nare, 203 I11..388, 67 NE 826 [aff 105 


56. 


Ill, A. 566]; Indianapolis Union R. 3 = 
Co. v. Boettcher, 131 Ind. 82, 28 NE Soc sy tien 
551; Sherfey v. Evansville, ete., R. 5 S t 
Co., 121 Ind. 427, 23 NE 273; Terre 8. 


Haute, ete., R. Co. v. Graham, 46 Ind. 


239; Louisville, etc., R? Co. v. Eaden, [a] 
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Southern Pac. R. Co. v. Svens- 
den, 18 Ariz. 111, 108 P 262. 


Pace Re 


Empire Coal Co. v. Martin, 190 
Ala. 169, 67 S 435. 


Complaint held sufficient.—A 
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in most jurisdictions, it is not required that plain- 
tiff allege his freedom, or that of the person injured, 
from such negligence,°* except where the facts stated 
warrant the inference of such negligence,®® and no 
adverse presumption arises from plaintiff’s failure to 
do so.°® Even where the negation of such negligence 
is made or required, a general averment of freedom 
from contributory negligence is.sufficient as embrac- 
ing all specific averments that might be made to that 
effect.°* 


Assumption of risk. An allegation that the in- 
jured person, engaged in working upon or near tracks, 
had no knowledge of defendant’s negligence shows 
that the injured person did not assume the risk.®* 


[§ 2244] (4) Injury Avoidable notwithstanding 
Negligence of Person Injured. Ordinarily, the facts 
which warrant the application of the last clear chance 
or discovered peril doctrine®® must be alleged,7° al- 
though in some jurisdictions recovery may be had 
under a general allegation of negligence.7? In any 
event it is sufficient to allege the facts showing a neg- 
ligent injury after discovery of the peril of the person 
injured.’” The complaint must show that defendant: 
had knowledge of the injured person’s danger in time 


etc., R. Co. v. Downey, 18 Ind. A. 140, 
47 NE 494 [holding general and 
specific averments not inconsistent]), 
(2) and if the specific averments over- 
come the general averments and show 
contributory negligence, the com- 
plaint is defective and a demurrer 
should be sustained (Wolfe vy. Pierce, 


Co. Vv. 


122 Ky. 818, 93 SW 7, 29 KyL 365, 
6 LRANS 581. 


[a] Failure to stop.—Where one 
placed in peril by a moving train by 
his own negligence seeks to recover 
for such injury as for wanton reck- 
lessness, in that the engineer know- 
ing of plaintiff’s peril failed to stop 
the train, he must allege that the train 
could have been stopped in time to 
avoid the injury. Evans v. Pitts- 
burgh, ete., R. Co., 142 Ind. 264, 41 
NE 537. 


[b] Authority to eject trespasser. 
—In an action for injuries caused by 
wanton negligence in ejecting a tres- 
passer from a train, a petition stat- 
ing that at the time plaintiff was in- 
jured by the locomotive it was in 
charge and under the management 
and control of defendant’s servants 
who were respectively fireman and en- 
gineer thereon, by implication alleges 
that the fireman had authority to 
eject trespassers therefrom. Chicago 
Great Western R. Co. y. Troup, 71 
Kan, 8438, 80 P 30. 


54, Southern Pac. R. Co. v. Svens- 
den, 13 Ariz. 111, 108 P 262, 


[a] Allegation held _ sufficient.— 
Compelling boy to jump from moving 
train by threats and intimidation. 
Southern Pac. R. Co. v. Svensden, 
18 Ariz. 111, 108 P 262. 


55. Southern Pac. R. Co. v. Svens- 
den, supra. 

[a] Charging act as negligence.— 
(1) If ‘the act is in fact willful, it 
need not necessarily be so designated 
but it may also_properly be alleged 
as negligent. Johnson v. Chicago, 
etc., R. Co., 116 Iowa 639, 88 NW 811. 
(2) But where a complaint averred 
that “the engineer saw, or by reason- 
able diligence could have seen, plain- 
tiff in time to stop said train before 
it ran over plaintiff,” and also that 
plaintiff's injury was caused by rea- 
son of the negligence aforesaid of 
the engineer, a careless omission of 
duty, as distinguished from a wanton, 
willful, or intentional act, was shown. 
Hobdy v. Manistee Mill Co., 156 Ala. 
308, 47 S 69. 


complaint alleging that the engineer 
recklessly and willfully, with knowl- 
edge of decedent’s unconsciousness of 
danger, and without regard for con- 
sequenees, ran his engine over dece- 
dent, states a cause of action wheth- 
er decedent was a trespasser or not. 
Pittsburgh, etc., R. Co. v. Judd, 10 
Ind. A. 213, 36 NE 775. 


59. Smith y. Louisville, ete. R. 
Se 95 Ky. 11, 23 SW 652, 22 LRA 
72. 


60. See Negligence § 676. 


61. Georgia Pac. R. Co.,v. Richard- 
son). 80, Ga. (727° TASH A195 Atlantic 
Coast Line R. Co. v. Fulford, 33 Ga. 
A. 681, 127 SE 812 [conforming to 
answers to cert questions 159 Ga. 
812, 127 SE 274]; Ream v. Pitts- 
burgh, etc., R. Co., 49 Ind. 93. 


[a] Complaint held to show con- 
tributory neg ligence.—Central of 
Georgia R. Co. v. Tapley, 145 Ga. 792, 
89 SE 841; Moore v. Seaboard Air 
Line R. Co., 30 Ga. A. 466, 118 SE 471; 


-Anderson v. Minneapolis, etc., R. Co., 


103 Minn. 224, 114 NW 1123. 


[b] Complaint held not to show 
contributory negligence.—Poole _ v. 
Central of Georgia R. Co., 23 Ga. A. 
285, 97 SE 886 (action by a deputy- 
marshal for injuries received on a 
railroad track, where, at the request of 
defendant, he was inspecting its depot 
on a dark night); Hill v. Chicago, 
ete., R. Co., 188 Ind. 130, 122 NE 321; 
Indiana Union Tract. Co. v. Hiatt, 65 
Ind. A. 233, 114 NE 478, 115 NE 101 
[superseding (A.) 112 NE 406] (at 
private crossing); Gibbs v. Illinois 
Cent. R. Co., 169 La. 450, 125 S 445; 
Chargois v. Morgan’s Louisiana, etc., 
Ro ete.; Co; 7148 Las637, 87 Si 299; 
Cherry v. Atlantic Coast Line R. Co., 
185 N. C. 90, 116 NE 192; Houston, 
ete., R. Co. v. Goodman, 38 Tex, Civ. 
A. 175, 85 SW 492; San Antonio, etc., 
R. Co. v.. Jazo, (Tex. Civ. A.) 25 SW 


712. 

[ec] General allegations (1) of 
want of contributory negligence will 
be controlled by specific averments in 
respect thereto (Wolfe v. Pierce, 24 


Ind. A. 680, 57 NE 555; Louisville, 


supra). 


62. Gibbs v. Illinois Cent. R. Co., 
169 La. 450, 125 S 445. 


63. See Negligence §§ 678-680. 


64. Nashville,’ etc., R. Co. v. Wal- 
lace, 164 Ala. 209, 51 S 371; Lamb v. 
Hall, 145 Ga. 331, 89 SE 193; Georgia 


Cent. ‘R. Co. v. Brandenburg, 129 Ga. 
115, 58 SE 658; Central of Georgia R. 
Co. v. Bridwell, 34 Ga. A. 77, 128 SE 
238; Toledo, ete., R. Co. v. Miller, 44 
Ind. A. 227, 88 NE 968; Illinois Cent. 
R. Co. v. Davis, 104 Tenn. 442, 58 SW 
296; Patton v. mee Tennessee, etc., 
R. Co., 89 Tenn. 370, 15 SW 919, 12 
LRA 184 (holding this to be true un- 
der a statute which allows damages 
on the failure of a railroad company 
to observe the precautions therein 
prescribed, regardless of the negli- 
gence of the party injured). 


65. Houston, etc., R. Co. v. Cowser, 
57 Tex. 293; Louisiana, ete., Lumber 
Co. v. Brown, 50 Tex. Civ. A. 482, 109 
SW 950. 


[a] Contributory negligence nega- 
tived.—Louisiana, ete., Lumber Co. v. 
Boe 50 Tex. Civ. A. 482, 109 SW 

oUs 


66. Southern Indiana R. Co. v. Pey- 
ton, 157 Ind. 690, 61 NE 722. 


67. Ohio, ete., R. Co. v. Levy, 134 
Ind. 3438, 32 NE 815, 34 NE 20; Chi- 
cago, etc., R. Co. v. McDaniel, 134 Ind. 
166, 32 NE 728, 33 NE 769; Pitts- 
burgh, ete: R. Co. v. Bennett, 9 Ind. 
A,-92, 35 NE 1033. 


68. Pittsburgh, etc., R. Co. v. Hoff- 
man, 57 Ind. A. 431,.107 NE 315. 


69. See supra § 2239. 


70. [a] Allegations held  suffi- 
cient: Louisville, etc., R. Co. v. John- 
son, 204 Ala. 150, 85 S 372; Central 
of Georgia R. Co. v. Blackmon, 169 
Ala. 304, 538 S 805; Pennsylvania Co. 
v. Reesor, 60 Ind. A. 686, 108 NE 983. 


71. Murray v. Chesapeake, etc., R. 
Co., 139 Ky. 379, 115 SW 821. 


72. Melzner v. Northern Pac. R. 
Co., 46 Mont. 162, 127 P 146; Jones 
v. Chicago Great Western R. Co., 97 
Nebr. 306, 149 NW. 813; Smith v. 
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to avoid the injury.7* Where, under the rules ap- 
plicable in the particular jurisdiction, it is necessary 
that the peril of the person injured have been ac- 
tually discovered,7* it must be alleged that the person 
injured was actually seen.7> But in jurisdictions 
where, under certain cireumstanees, liability may be 
imposed upon the railroad where it has constructive 
knowledge of the presence of the person injured,’® 
under such circumstances it may be alleged that de- 
fendant saw or could have seen his perilous position.*” 
It is not necessary to an otherwise sufficient petition 
to allege that plaintiff was oblivious to his danger,’® 
or that defendant knew he was oblivous to his peril.*® 
It is immaterial that the petition disclose the negli- 
gence of the person injured in placing himself in a 
situation of peril,®° nor is it necessary that it allege 
that the person injured was not a trespasser.*? 
[§ 2245] b. Plea, Answer, or Other Subsequent 
«Pleading. The general rules governing pleas and 
answers in civil actions generally’? or replies or 
replications and subsequent pleadings®*® apply in ac- 
tions against a railroad for injuries received on its 
premises.*4 


Contributory negligence. In jurisdictions where- 
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in the contributory negligence of the person injured. 
must be specially pleaded,®* such a plea must be 
sufficient under general rules.’ Thus it has been 
held that it must show in what the negligence con- 
sisted’? and whether it was prior or subsequent to 
that of defendant.*§ 


Last clear chance. Where recovery is sought on 
the theory of last clear chance, defendant’s plea must 
specifically aver that plaintiff was conscious of the 
imminent danger,’® but where knowledge is properly 
alleged, the pleading sufficiently alleges contribu- 
tory negligence.®° y 

Assumption of risk by invitee must be specifically 
pleaded by defendant.°* 


Plea in abatement is proper where the action is 
for a greater amount than is allowed by statute to be 
recovered.®? 


Replication should be made to affirmative aver- 
ments in the answer,°* but more general averments 
are allowed in a replication than in a declaration.®* 

[§ 2246] 3. Issues, Proof, and Variance®°—a. Is- 
sues Raised and Matters To Be Proved. Such mat- 
ters only as are material and are properly put in is- 
sue by the pleadings and proof need be considered.°® 


hee R. Co., 129: Mo. A. 413, 107 SW 


[a] Description of doctrine.—(1) 
The principle need not be pleaded in 
legal phraseology. Jones v. Chicago 
Great Western R. Co., 97 Nebr. 306, 
149 NW 813. (2) Liability under the 
humanitarian rule may be shown al- 
though the rule is not pleaded by 
name. Smith v. Wabash R. Co., 129 
Mo. A. 413, 107 SW 22. 


73. Lake Erie, et¢., R. Co. v. Bray, 
42 Ind. A. 48, 84 NE 1004. 


{a] Allegations held sufficient.— 
Woodward Iron Co. y. Williams, 207 
Ala. 600, 93 S 528; Southern R. Co. v. 
Wright, 207 Ala. 411, 92 S 654; Clem- 
ens v. Chicago, ete., R. Co., 163 Iowa 
499, 144 NW 354; Koons v. St. Louis- 
San Francisco R. Co., (Mo. A.) 229 
SW 232; Norfolk Southern R. Co. v. 
Crocker, 117 Va. 327, 84 SE 681. 


[b] Alternative allegation that de- 
fendant saw and realized, or\in the 
exercise of ordinary care should have 
realized, plaintiff’s peril and helpless 
condition does not render the pleading 
bad. Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72; Southern R. Co. 
v. Wahl, (Ind. A.) 145 NE 523. 


[c] Ability to stop safely.—It is 
not necessary to allege that the train 
could have been stopped consistent 
with the safety of the persons on the 
train. Horton v. Louisville, ete., R. 
Co., 199 Ky. 279, 250 SW 983. 


74. See supra § 2239. 


75. Doolittle v. Union Tract. Co., 
81 Ind. A. 184, 138 NE 694. 


[a] Alternative allegation.—(1) 
An alternative allegation that defend- 
ant’s servants saw or could have seen 
the injured person is_ insufficient 
(Doolittle v. Union Tract. Co., 81 Ind. 
A. 184, 138 NE 694; San Antonio, etc., 
R. Co. v. MeGill, (Tex. Civ. A.) 202 
SW 338), (2) but such allegation is 
not insufficient where accompanied by 
a recital that at the time the injured 
person was seen the train could have 
been stopped before injuring him 
(San Antonio, ete., R. Co. v. McGill, 
supra). 

[b] Where petition negatives pos- 
sibility of the injured person’s hav- 
ing been seen, there can be no re- 
covery under the doctrine. Whelton 


v. Chicago, etc., R. Co., 189 Iowa 918, 
179 NW 140. 


76. See supra § 2239. 


77. Owens v. Kansas City, ete., R. 
Co., (Mo. A.) 225 SW 234; Armstrong 
v. Denver, etc., R. Co., 195 Mo. A. 83, 
190 SW 944. 


78. Thompson 'v. Quincy, 
Co., (Mo.) 18 SW (2d) 401. 


79. Koontz v. Wabash R. Co., (Mo. 
A.) 253 SW 413. 


80. Owens v. Kansas City, etc., R. 
Co., (Mo. A.) 225 SW 234. 


81. Louisville, ete., R. Co. v. Phil- 
lips, 202 Ala. 502, 80 S 790; Louisville, 
ete., R. Co. v. Abernathy, 192 Ala. 629, 
69 S 57; Louisville, etc., R. Co. v. Os- 
borne, 149 Ky. 648, 149 SW 954. 


82. See Pleading §§ 197-379. 
83. See Pleading §§ 392-451. 

84. See cases infra this section. 
85. See Negligence §§ 692-694. 


86. See cases infra this note; 
infra notes 87, 88. 


[a]. Averment of conclusion.—A 
plea showing the negligent acts need 
not expressly state that they consti- 
tuted negligence. Smith vy. Louis- 
pile, etc., R. Co., 219 Ala. 676, 123 S 


[b] Course of employment.— 
Where a complaint alleged that the 
injured person was upon tracks in the 
course of his employment, a plea set- 
ting up contributory negligence which 
ignores such allegation is bad. Ala- 
bama, ete., R. Co. v. Huggins, 205 Ala. 
80, 87 S 546, 


[ec] Contributory negligence held 
sufficiently alleged in an action for in- 
juries to one walking in a railroad 
yard by being struck by an engine. 
Shrader v. Nashville, etc. R. Co., 
(Ky.) 114 SW 788. 


Sufficiency of allegation of con- 
tributory negligence generally see 
Negligence §§ 698—705. 


87. Smith v. Louisville, 
Co., 219 Ala. 676, 123 S 57. 


88. Lloyd v. Central of Georgia R. 
Co., 200 Ala. 694, 77 S 237; Louisville, 
eran Co. v. Jones, 191 Ala. 484, 67 


89. Woodward Iron Co. 
liams, 207 Ala. 600, 93 S 523; 


ete., R. 


and 


Citchye pan 


v. Wil- 
Louis- 


ville, etc., R. Co. v. Turney, 183 Ala. 
398, 62 S 885; Alabama Great South- 
ern R. Co. v. Smith, 178 Ala. 613, 59 
S 464; Nashville, etc., R. Co. v. Wal- 
lace, 164 Ala, 209, 51 S 371. 


90. Sprinkle v. St. Louis, etce., R. 
Co.,-215 Alas-191, 17008 Asi 


91. Missouri, etc., R. Co. v. Kins- 
low, (Tex. Civ. A.) 172 SW 1124. 


92. Slattery v. Pennsylvania R. 
Co., 21 WklyNC (Pa.) 556 (holding 
this to be true where an action for 
twenty-five thousand dollars is 
brought under the act of April 4, 1868, 
limiting the liability of railroad com- 
panies to five thousand dollars in such 
cases). 


93. Smith v. Louisville, ete, R. 
Co, 95° Ky. 11,28 SW 652) 15 sky 
390, 22 LRA 72 (holding, however, 
that an allegation that plaintiff volun- 
tarily swung himself off the train 
from which he alleges he was kicked 
is not such an affirmative averment as 
requires a reply). 


[a] Want of reply is not material 
where a special defense is set up with 
a general denial, and the facts of the 
special defense are admissible under 
the general issue. Valley R. Co. v. 
Hoe, 9 Oh. Cir. Ct. 201, 6 Oh. Cir. Dec. 


94. Durand v. New Haven, etc., R. 
Co., 42 Conn. 211. 


eta Generally see Pleading §§ 1144— 


96. See cases infra this note. 


[a] Proper issues in action for 
death of trespasser on train by the 
wrongful act of defendant’s servants 
are whether plaintiff's intestate was 
killed by defendant’s negligence, 
whether he contributed to his death 
by his own negligence, and whether 
defendant by the exercise of reason- 
able care and diligence could have 
avoided the accident notwithstanding 
intestate’s contributory negligence. 
Pierce pve North) Carolinas Ra Cons let 
N. C. 83, 32 SE 399, 34° LRA 316. 


[b] Issue as to last clear chance 
need not be considered by the jury, 
where they have found that deceased 
was killed by defendant’s negligence, 
and was not guilty of contributory 
negligence. Harris v. Atlantic Coast 
Line R. Co., 132 N. C. 160, 43 SE 589. 


[ec] Allegation that railroad com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 2244-2246. 


t 


§ 2246] 


Plaintiff is entitled to recover only upon such cause 
of action as is properly alleged by him,°®* and upon 
proof of all material matters therein;®* and he ean- 
not recover on a cause of action materially different 
from that alleged in his complaint®® unless he amends 
his complaint to state such cause of action.? 
a petition charges negligence both in operating a train 
and after discovered peril, failure to prove one will 


pany negligently maintained pile of 
cinders which made the highway un- 
safe and caused the injury will au- 
thorize a recovery at common law for 
defendant’s negligence, although the 
petition also alleges that the act was 
in violation of an ordinance. Ander- 
son v. aoe. a minal R. Co., 161 Mo. 
411, 61 SW 8 


97. atte we Chicaeo: etc. .Co., 
72 Fed. 447; Pennington v. Detroit, 
etc., R. €Co., 90 Mich. 505, 51 NW 634; 
Burford v. Seaboard Air Line R. Co., 
100 S. C. 177, 84 SE 712. 


[a] Ilustrations.—(1) Where 
plaintiff bases his right of recovery on 
the ground that he was upon its cars 
by invitation and with the consent of 
defendant, he cannot recover if he 
was an intruder. Mexican Nat. R. Co. 


(2) So, complaint 
merely alleges negligence on defend- 
ant’s part and not willful and wanton 
negligence, plaintiff cannot recover on 
the ground fhat defendant’s em- 
ployees saw the injured party’s dan- 
gerous position and failed to stop the 
train. Esrey v. Southern Pac. Co., 88 
Cal. 399, 26 P 211. 


{[b] Theories held included.—(1) 
Under allegations that plaintiff was 
knocked and kicked from defendant’s 
train by its conductor, he may recov- 
er on proof that the conductor 
alarmed him to such an extent that 
he jumped off the train, since the 
gravamen of the complaint is in forc- 
ing him off in an unlawful manner. 
Texas, etc., R. Co. v. Williams, 62 Fed. 
440, 10 CCA 463. (2) Allegations 
that the train drew the injured per- 
son to it are sufficient to warrant 
plaintiff in basing a claim on the 
theory that decedent was: sucked be- 
neath a train passing at a high speed. 
Schulz v. New York, etc., R. Co., 87 N. 
J. L. 659, 94 A 579. (3) A complaint 
in an action against a railroad com- 
pany for injuries to a person struck 
by a train, which alleges that the 
train ran at a high rate of speed and 
without giving any signal, so that 
plaintiff might have been made aware 
of the approach of the train, does not 


limit the charge of negligence to the | 


rate of speed of the train. Sanders 
v. Southern R. Co.-Carolina Div., 90 
S. C. 331, 73 SE 356. (4) A complaint 
which alleges that defendant ‘‘unlaw- 
fully and grossly negligently and 
wantonly omitted to give any signal,” 
and ran the train at a “speed grossly 
negligently and wantonly high,” and 
“unlawfully, wantonly and grossly 
carelessly and negligently,’ ran the 
train over decedent, charges negli- 
gence, for the word “unlawfully” re- 
fers to the alleges violation of an 


ordinance, and the words “willfully” 
and ‘wantonly’ merely meaning 
“recklessly” or “heedlessly.” Neary 


v. Northern Pac. R. Co., 41 Mont. 480, 
110 P 226. 

[ce] That defective brake was 
proximate cause of injury is the 
theory of a declaration setting out 
defendant’s duty to provide a car 
equipped with a safe brake, the breach 
of such duty, and, in orderly sequence, 


the events which followed. Shel- 
trawn v. Michigan Cent. R. Co., 128 
Mich. 669, 87 NW 893. 

[d] Rule applied.—(1\) A count 


upon the wanton and willful acts of 
defendant company and not upon the 
wrongs committed by its servants is 
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Where Defenses. 


pleadings.° 


in trespass (Georgia Cent. R. Co. v. 
Freeman, 140 Ala. 581, 37 S 387), (2) 
and since it involves the affirmative 
participation of the railroad company 
and not merely its responsibility for 
the acts of its servants, proof to sus- 
tain it must show actual participation 
on the part of the company in the 
wrongful act (Georgia Cent. R. Co. v. 
Freeman, supra), (3) and it is not 
supported by evidence that the injury 
was inflicted by defendant’s servants 
(Southern R. Co, v. Yancey, 141 Ala. 
246, 37 S 341; Georgia Cent. R. Co. v. 
Freeman, supra). 


98. Schaff v.- Boland, 115 Okl. 191, 
241 P 792. 


[a] Illustrations.—(1) Where in- 
testate’s injury was alleged to have 
been caused by the negligence of de- 
fendant’s trainmen in failing to stop 
the train after seeing intestate on the 
track, proof of the knowledge of his 
peril was essential. Southern R. Co. 
v. Gullatt, 158 Ala. 502, 48 S 472. (2) 
Where a complaint alleges that de- 
ceased was thrown from a freight 
train by defendant’s servants, he must 
prove that deceased was thrown Sage 
defendant’s_ train. Brown  v. 
Louis, ete., R. Co., 52 Ark. 120, 12 sw 
203. (23) Under a statute which pro- 
vides that when any person or other 
obstruction appears on a railroad the 
alarm whistle shall be sounded, the 
brake put down, and every possible 
means employed to stop the train and 
prevent an accident, it must be proved 
that decedent appeared on the road in 
front of the engine, as an obstruction 
thereto, and that the engineer failed 
to sound the alarm, pvt down the 
brakes, and employ every possible 
means to stop the train and prevent 
the accident. Virginia, etc., R. Co. v. 
Hawk, 160 Fed. 348, 87 CCA 300. 


99. Ark.—St. Louis, etc., R. Co. 
v. Jones, 96 Ark. 558, 132 ‘SW 636, 
AnnCasi1912B 383; Brown v. St. Louis, 
etc., R=-Co., 52 Ark. 120, 12 SW 203. 


Ill.—Chicago, ete. R. Co. v. Mc- 
Donough, 112 Ill. A. "315. 


Ky.—Edwards v. Chesapeake, 
R. Co., 108 SW 303, 32 KyL 1240. 


Okl—Barnett v. St.  Louis-San 
Fannciege R. Co., 140 Okl.,19, 282. P 


etc., 


Tex.—Missouri, ete. R. Co. v. 
Scruggs, 107 SW 1198 [aff (Civ. A.) 
106 SW 778]; Sanchez v. San An- 
torte, ete., R. Co., 88 Tex. 117, 30 SW 


[a] TNllustration.—Where the only 
negligence alleged was the failure of 
the employees in charge of the train 
to stop after they saw, or by the ex- 
ercise of reasonable diligence could 
have seen, deceased in danger, plain- 
tiff could not avail himself of the 
employees’ failure to ring the engine 
bell or blow the whistle as the train 
approached the depot. Edward v. 
Chesapeake, ete., R. Co., 108 SW 303, 
32 KyL 1240. 


{b] Allegations held to support re- 
ecovery.—(1) Proof that a motor car 
was negligently operated at a dan- 
gerous rate of speed, and without no- 
tice of its approach, justified a recov- 
ery under an allegation that it was 
operated in a grossly careless and 
negligent manner. Louisville, etc., R. 
Co. v. Osborne, 149 Ky. 648, 149 Sw 
954. (2) Proof thatthe injury re- 
sulted from the negligence of the 


not prevent recovery under the other.? 
allegations need not be proved.* 
necessary, in a count for wanton injury, to allege 
that decedent was not a trespasser, where such aver- 
ment has been made, it must be proved. 

Defendant can rely only on such mat- 
ters of defense as are properly put in issue by his 
It cannot rely on a defense which might 
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Immaterial 
But while it is un- 


driver of a motor car in’ failing to 
stop it after discovering plaintiff's 
peril authorized a recovery under an 
allegation that the car was run in a 
grossly careless and negligent man- 
ner. Louisville, ete., R. Co. v. Os- 
borne, supra. (3) That the petition 
charges that the injury was willfully 
and wantonly caused by the compa- 
ny’s. servants in charge of the train 
will not prevent recovery, if the evi- 
dence shows that the injury was neg- 
ligent, the charge of willfulness being 
sustained by proof of negligence. 
Everett v. St. Louis, ete., R. Co., 214 
Mo. 54, 112 SW 486. 


1. Brown v. St. Louis, etc., R. Co., 
52 Ark. 120, 12 SW 203; Edward v. 
Chesapeake, ete., R. Co., 108 SW 303, 
32 KyL 1240. 


[a] Thus plaintiff injured by the 
falling of a lump of coal from a train 
can recover, although her original pe- 
tition relied only on excessive speed 
of the train, she having filed an 
amended petition charging negligent 
loading of the cars and negligent : 
handling. Chesapeake, etc., R. Co. v. 
Rowland, 185 Ky. 278, 214 SW 910. 


2. Chesapeake, etc., R. Co, v. Ber- 
ry, 164 Ky. 280, 175 SW 340. 


3. East St. Louis Connecting R. Co. 
v. Altgen, 210 Ill. 213, 71 NE 377 [afé 
Ti2-Lih. A, 471). 


[a] Humanitarian doctrine.—Fail- 
ure to prove an alleged permissive use 
of a trestle does not affect the suffi- 
ciency of a petition based on the hu- 
manitarian doctrine, but merely lim- 
its recovery to failure to act after see- 
ing the person injured. Owens _ v. 
Kansas City, ete., R. Co., (Mo. A.) 225 
SW 234. 


[b] In action for injuries by being 
struck by mail pouch thrown from a 
moving train, where the complaint 
alleges that for more than two years 
it had been the custom of the company 
knowingly to permit large bags of 
mail to be thrown from the trains by 
mail clerks while the trains were in 
rapid motion, it is essential to a re- 
covery to show that it was the cus- 
tom to throw the mail where it was 
liable to do injury to some person, but 
it is not essential that the evidence 
should show that it was thrown off 
customarily at the exact spot where 
plaintiff was struck. Pittsburgh, etc., 
R. Co. v. Warrum, (Ind, A.) 82 NE 934, 
oe 84 NE 356. 


4 Empire Coal Co. v. Martin, 190 
Ala. 169, 67 S 435. 


5. See cases infra this note. 


[a] Defenses eliminated.—(1) 
Where a count basing plaintiff’s right 
to recover on the theory that he was 
a passenger on a freight train is dis- 
missed, and the case is submitted on 
instructions asked by both parties, 
which declare that plaintiff was a 
trespasser, a ‘defense that defendant 
is not liable, because of plaintiff's 
fraud in representing himself to be 
the owner of a mileage ticket issued 
to another which he induced the con- 
ductor to accept in payment of his 
fare, is thereby eliminated from the 
case (Mirrielees v. Wabash R. Co., 
163 Mo. 470, 68 SW 718); (2) nor can 
defendant contend that it is not liable 
because of a release contained in such 
mileage ticket, exempting it from lia- 
bility for injuries sustained to the 
holder while riding on a freight train 
(Mirrielees V. Wabash R. Co., supra), 
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have been put in issue only by special pleading, but 
As in other civil actions,’ a 
plea of the general issue, or not guilty, puts in issue 
all the material averments of the declaration or com- 


was not so pleaded.® 


plaint.® 


6. Texas, etc., R. Co. v. Black, 23 
Tex iCiv..Av 119, 57S Wi 330 (holding 
that a defense that plaintiff knew of 
a rule forbidding him to ride and that 
the brakeman was acting for himself 
in taking plaintiff aboard and in eject- 
ing him from the train cannot be con- 
sidered because not specially pleaded). 


7 See Pleading § 1153. 
8. Johnson yv. Birmingham R., etc., 
Cor 149) Ala: * 529, 43° S335 sKansas 


City, etc., R. Co. v. Pysher, (Tex. Civ. 
A.) 195 SW 981. 


Atwood v. Chicago, etc., R. Co., 
72 Fed. 447; Palmer v. Chicago, ete., 
R. Co., 112 Ind. 250, 14 NE 70; Wich- 
ita Falls, ete., R. Co. v. Mendoza, (Tex. 
Civ. A.) 240 SW 570. 


[a]. Evidence held admissible un- 

- der pleadings.—(1) Under a general 
averment of negligence, evidence is 
admissible of any neglect or miscon- 
duct on the part of defendant tending 
to produce the injury complained of. 
Oldfield v. New York, etc., R. Co., 14 
Ne Yo-310) patil sos D. Smith 103]. An 
allegation that plaintiff “had occasion 
to walk a short distance on the rail- 
road track of defendant” is sufficient 
to authorize evidence that at the time 
and place of the injury plaintiff was 
walking on the track of ‘defendant 
railroad company. Seaboard Air Line 


RCo: Vv. smith, 53. hla. 375, 43S 
235. (2) Under an averment that 
Servants of defendant caused an 


engine to be run at a greater rate 
of speed than ten miles an hour in 
violation of a city ordinance and that 
such violation contributed to the in- 
jury complained of, evidence is ad- 
missible that such ordinance was then 
in force. St. Louis, etc., Et OOna Ve 
EHggman, 161 Ill. 155, 43 NE 620 [aff 
60 Ill. A. 291]. (3) Under an allega- 
tion that defendant negligently man- 
aged the train, evidence is admissible 
that it was negligent in not stopping 
after the employees saw plaintiff on 
the track. Hanlon v. Missouri Pac. R. 
‘Co., 104 Mo. 381, 16 SW 2383. (4) Un- 
der an allegation of negligence in pr o- 
pelling a train ‘with great force,” 

evidence that the train was propelled 
with sufficient force to cause the in- 
juries complained of is admissible. 
Illinois Cent. R. Co. v. Aland, 192 Ill. 
37, 61 NE 450 [aff 94 Ill. A. 428]. (5) 
Under an allegation that the brake- 
man of the train was authorized to 
eject trespassers, and acted within the 
scope of his authority in attempting 
to. expel plaintiff, evidence that rules 
of the company forbidding brakemen 
to eject trespassers were mere pre- 
texts, and that in practice brakemen 
were empowered to exercise such au- 
thority is admissible. Houston, ete., 
R. Co. v. Rutherford, 94 Tex. 518, 62 
SW 1056 [aff (Civ. A.) 62 SW 1069]. 
(6) Under an allegation that for more 
than two years it had been the cus- 
tom of the company to permit bags 
of mail to be thrown from trains 
while in motion, evidence that mail 
bags had been thrown off by mail 
clerks at points other than the par- 


ticular spot where plaintiff was 
struck, is admissible. Pittsburgh, 
ete.) “RK.  \Cov.v.., Warnum,, ( (Ind.;,.A.) 
82 NE 934, (A.) 84 NE 356. (7) Un- 


der an allegation that plaintiff was in- 
jured while in one of defendant’s 
freight cars unloading his machinery 
under defendant’s direction, and while 
so engaged defendant so negligently 
propelled certain cars that they ran 
against the car in which plaintiff was 
working, and thereby knocked him 
against the machinery and injured 
him, evidence is admissible that just 
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[6 2247] b. Evidence Admissible under Pleadings. 
Such evidence only is admissible on behalf of plain- 
tiff as tends to prove matters put in issue by his plead- 
ings; and evidence as to matters not alleged or on 


which there is no issue is inadmissible,’° subject, 


prior to the accident defendant’s sta- 
tion agent called plaintiff's atten- 
tion to an insecure grain door tacked 
above his head, and that plaintiff was 
injured before he got another seat. 
St. Louis, ete, R. Co. v. Holmes, (Tex. 
Civ. A.) 49 SW 658. (8) Where a per- 
son is injured in the nighttime while 
on a lawn adjacent to a depot plat- 
form, by being tripped by wires 
stretched across the lawn, the fail- 
ure of the railroad sufficiently to light 
the place is material on the issue of 
its negligence. Banderob v. Wiscon- 
sin Cent. R. Co., 133 Wis. 249, 113 NW 
738. (9) Hvidence of any act of neg- 
ligence in conducting, managing, and 
propelling cars at the time and place 
of the accident is admissible under 
an allegation that defendant “so care- 
lessly and negligently conducted, 
managed, and propelled said car that 
by such carelessness and negligence 
said car ran against, knocked down, 
and ran over [deceased] without 
any fault or neglect on his anaes i 
St. Louis, ete, R. Co. v. Taylor, 

Tex. Civ. A. 668, 24 SW 975. C0} 
In an action in which the theory of 
the complaint was that plaintiff was 
on defendant’s right of way by in- 
vitation to receive merchandise from 
it, at the usual place designated 
for that purpose, evidence that pas- 
sengers were permitted to leave or 
enter trains at a certain coal chute 
and water’ tank which was within 
a few feet of the accident was with- 
in the issues. Southern R. Co..v. Seig, 
46 Ind. A. 259, 92 NE 194. (11) Evi- 
dence of the use of the track by pe- 
destrians is admissible where such 
use is alleged. Jones v. Charleston, 
ete., R. Co., 65 S. C. 410, 43 SE 884. 
(12) That the negligence alleged is 
laid against the engineer does not ren- 
der inadmissible evidence that the 
fireman was looking ahead and could 
have seen the child on the track. Illi- 
nois Cent. R. Co. v. Robinson, 189 Ala. 
523, 66 S 519. (13) A petition alleg- 
ing that defendant negligently and 
without warning switched a car down 
a sidetrack against the car in which 
plaintiff was at work, with such force 
as to cause the injury for which a 
recovery was sought, authorized ad- 
mission of evidence that the car in 
which plaintiff was injured had been 
placed on a sidetrack by defendant’s 
employees, that plaintiff was inside 
the car in the due course of his em- 
ployment, that the same trainmen aft- 
erward switched a car out of the same 
train upon the sidetrack, and pushed 
it down the sidetrack where it collided 
with the grain car, injuring plaintiff, 
and that plaintiff's presence in the 
car was known to the trainmen, but 
no warning was given him. Linker 
v.,Union Pac. R. Co.,. 82 Kan. 580, 109 
Pues. (14) Negligence subsequent 
to the actual discovery of persons in 
a place of danger on or near the track 
is provable under a complaint charg- 
ing negligence generally. Brown v. 
Central of Georgia R. Co., 197 Ala. 
71, 72 S 366; Brown v. Central of 
Georgia R. Co., 185 Ala. 659, 64 S 581. 
(15) An allegation of negligent man- 
agement of a train will admit the hu- 
manitarian doctrine, evidence as to 
which was not inadmissible because 
of additional independent allegations 
of specific negligence. Fleming vy. 
Louisiana, etc., R! Co., ‘263 Mo. 180, 
172 SW 355. (16) An allegation that 
a railroad motor car was operated 
in a grossly careless and negligent 
manner was sufficient to entitle plain- 
tiff to invoke the doctrine of last clear 
chance, without alleging that he was 


a trespasser. Eoutevilte. ete.,n.R.,-Co. 
¥. Osborne, 149 Ky. 648, 149 SW 954. 
(17) Although violation of a speed 
ordinance is»simple negligence, yet 
under a wanton count the ordinance 
is admissible in connection with other 
evidence of violation as a basis for an 
inference of the character of the act 
concerning which complaint is made. 
Alabama Great Southern R. Co. v. 
Grauer, 212 Ala. 197, 102 S 125. 


10. JIll.—Illinois Cent. R. Co. v. An- 
derson, 184 Ill. 294, 56 NE 331 [aff 81 
Es AR Scale 

In'd.—Pennsylvania Co. v. Davis, 4 
Ind. A. 51, 29 NE 425. 

Iowa.—Thomas v. Chicago, etc., R. 
Co., 114 Iowa 169, 86 NW 259. 

Ky.—Dilas v. Chesapeake, 
Co., 71 SW 492, 24 KyL 1347. 

Mo.—Skipton Ae St. Joseph, ete., R. 
Co., 82 Mo. A. 13 

N. iat! sae v. Silver City, etc., 
Re Coin SUNY MSG yobs 86S: 


Okl.—Barnett v._ St. 
bisa R. Co., 140 Okl. 


ete:, (R- 


Louis-San 
19, 282 P 


Tex.—Galveston, etc., R. Co. v. Wil- 


son, (Civ. A.) 214 SW rie 


[a] Evidence held ina duiiesibie 
under pleadings.—(1) Evidence is in- 
admissible under an allegation that 
deceased was killed while walking on 
the track belonging exclusively to the 
railroad company by the _ willful 
wrong of the servants of the company, 
that the place where the accident oc- 
curred was one which the company 
had licensed the public to use (Palm- 
er «v. Chicago, etc., R. Co:, 112 Ind. 
250, 14 NE 70); (2) or under an alle- 
gation that for more than ten years 
defendant’s track where the accident 
occurred had been used by the public 
as a thoroughfare with the knowledge 
of defendant and its employees, that 
such use of the track was by li- 
cense from defendant (Burg v. Chi- 
cago, ete., R. Co., 90 Iowa 106, 57 NW 
680, 48 AmSR 419); (3) or in an ac- 
tion for injuries caused by negli- 
gence in running cars, that the ac- 
cident was caused by a defective brake 
(De Bolt v. Kansas City, etc., R. Co., 
123 Mo. 496, 27 SW 575); (4) or un- 
der an allegation that persons were 
carried on freight trains with full 
knowledge of defendant, that persons 
were in the habit of riding, without. 
objection, on freight trains, regard- 
less of defendant’s rules (Feeback v. 
Missouri Pac. R. Co., 167 Mo. 206, 66 
SW 965); (5) or under an allegation 
of negligence in failing to blow a 
whistle, that the whistle was defec- 
tive (Gulf, etc., R. Co. v. Scott, (Tex. 
Civ. A.) 27 SW 827). | (6) So, in' an 
action for injuries caused by striking 
plaintiff's intestate while he was on a 
trestle, evidence that there was a 
good deal of travel over a plank walk 
over the trestle is inadmissible in 
the absence of an allegation that the 
company had negligently allowed the 
public to use the walk. Smalley v. 
Southern R., Co., 57 S. C. 243, 85 SE 
489. (7) So, in an action by a tres- 
passer for injuries received in jump- 
ing from a moving train, evidence as 
to whether the accident would have 
happened if the train had remained 
standing at the station the usual time 
is inadmissible, since such a _ stat- 
utory regulation is for the benefit of 
passengers only. Carter v. Charles- 
ton,..ete, OR. Co. i360 Sy Co 78 16) 42, Sis 
161. (8) So, under allegations of de- 
fendant’s failure to fence its track, 
the neglect of those in charge of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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however; to this qualification, that evidence of mat- 
ters, although not alleged, may be introduced, not for 
the purpose of proving such matter, but for the pur- 
pose of showing the situation and surrounding eir- 
cumstances at the time and place of the accident, and 
therefore as tending to prove other matters alleged. 
On behalf of defendant any evidence is admissible un- 
der a general denial which tends to disprove the mat- 
ters put in issue by plaintiff’s allegations;1? but evi- 


engine to signal its approach by bell 
or whistle, that the train was not on 


. schedule time, or that it was run at 


a high rate of speed, and that it was 
not equipped with air brakes, evi- 
dence that the engineer had he been 
exercising a careful lookout could 
have seen the party injured in time 
to have stopped the train is inadmissi- 
ble. Chicago, ete., R. Co. v. Grablin, 
38 Nebr. 90, 56 NW 796, 57 NW 522. 
(9) So, in an action for the death of 
a person while unloading goods from 
a car, due to the unsoundness of an 
apron covering the space between the 
car and platform, evidence that the 
apron, if sound, would have held the 
weight of deceased is incompetent 
where there is no evidence tending to 
show that deceased stood on_ the 
apron at the time of the accident. 
Cogdell vy. Wilmington, etc., R. Co., 
130 N, C, 313, 41 SE 541. (10) Where 
deceased was a trespasser on a freight 


train when killed, and was hiding be- 


tween the cars, evidence that passen- 
gers were habitually allowed to ride 
on freight trains with the knowledge 
of defendant’s employees is inadmis- 
sible. Feeback v. Missouri Pac. R. 
Co., 167 Mo. 206, 66 SW 965. (11) Tes- 
timony is not admissible to prove that 
the railroad permitted persons to use 
a bridge, where the question of per- 
missive use was not raised by the 
pleadings. Pennsylvania R. Co. v. 
Burgerson, 296 Fed. 311. (12) Where 
the negligence alleged was a danger- 
ous speed of train and failure to give 
warning, evidence of failure to keep a 
Jookout, to see plaintiff, or to stop 
the train was irrelevant. Martini v. 
Oregon-Washington R., etc., Co., 73 
Or. 283, 144 P 104. (13) Evidence of 
the railroad’s failure to provide a 
whistling post and the condition of 
the roadbed is inadmissible where 
there are no allegations of negligence 
in this respect. McCrearry v. 5 
Louis Southwestern R. Co. (Tex. 
Commn. A.) 1 SW (2d) 868 [rev (Civ. 
A.) 296 SW 935]. (14) Under a com- 
plaint alleging that defendant per- 
mitted children upon its right of way, 
and that its employees, seeing a boy 
attempting to ride on a car, started 
a train without notice, evidence of an 
ordinance requiring the right of way 
to be fenced is inadmissible. Del- 
boseo v. Northern Pac. R. Co., 107 
Wash. 216, 181 P 683. (15) Where the 
issues were whether the trainmen 
were negligent in not discovering a 
child sooner than they did, or wheth- 
er they negligently failed to take prop- 
er precautions to stop the train, and 
whether the parents were guilty of 
contributory negligence, evidence 
that, if the whistle had been blown 
after the child was discovered, its 
mother would have gotten it off the 
track in time to have avoided the 
accident was inadmissible. Galves- 
ton, etc., R. Co. v. Olds, (Tex. Civ. A.) 
112 SW 787. 


[b] City ordinance regulating the 
giving of signals or the rate of speed 
at which a train should be run is in- 
admissible in the absemce of any aver- 
ment in the declaration of the exist- 
ence of such ordinance. Blanchard v. 
Lake -Shore, etc., R. Co., 126 Ill. 416, 
18 NE 799, 9 AmMSR 630; Illinois Cent. 
R. Co. v. Godfrey, 71 Ill. 500, 22 AmR 
112. 


11. Illinois Cent. R. Co. v. Aland, 
192 Ill. 37, 61 NE 450 [aff 94 Ill. A. 
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428]; Kyne v. Southern Pac. Co., 41 
Utah 368, 126 P 811. 


[a] Evidence held admissible.—(1) 
Generally. Northern Pac. R. Co. v. 
Craft, 69 Fed. 124, 16 CGA 175 (it is 
proper to admit evidence that the 
person in charge of the engine which 
ran over decedent was intoxicated, 
although his intoxication is not plead- 
ed as a‘specific act of negligence); 
Illinois Cent. R. Co. v. Aland, 192 Ill. 
37, 61 NE 450 [aff 94 Ill. A. 428] (un- 
der an allegation that defendant neg- 
ligently propelled a train of cars 
against a motionless freight car 
which plaintiff was unloading, evi- 
dence that no warning of the approach 
of the train was given by ringing the 
bell or blowing the whistle does not 
tend to prove a distinct act of neg- 
ligence not alleged, but is a circum- 
stance proving that the train was neg- 
ligently propelled); Chesapeake, etc., 
R. Co. v. Dawson, 159 Ky. 296, 167 SW 
125 (where the complaint did not spec- 
ify the negligence relied on, but al- 
leged in a general way that decedent 
was killed by the negligence of de- 
fendant in operating its train, it was 
competent to prove facts bearing on 
the accident, including the use by pe- 
destrians of the track); Pittsburgh, 
ete., R.. Co. vy... Schaub, 1365 Ky.. 652, 
124 SW 885, 1836 AmSR 273 (when 
plaintiff alleged that defendant knew, 
or by ordinary care could have known, 
he was under a car, and with this 
knowledge by gross negligence backed 
the car on him, he sufficiently stated 
his case for negligence against it, 
and he may show the circumstances 
making out its negligence, without 
setting them out in the pleading); 
Helbig v. Michigan Cent. R. Co., 85 
Mich. 359, 48 NW 589 (in an action 
for injuries by being run over by a 
car, although the declaration does not 
allege negligence in not having a 
man stationed on top of the car, evi- 
dence that a man if on the car’could 
have seen plaintiff is admissible to 
show the situation and surroundings 
at the time of the accident, where the 
court in its charge confines plaintiff 
to the negligence alleged in the ‘dec- 
laration); St. Louis Southwestern R. 
Co. v. Balthrop, (Tex. Civ. A.) 167 SW 
246 (where a licensee was struck by 
a piece of scantling hurled from a 
moving train and the negligence 


claimed was that the railroad compa-. 


ny failed to remove the scantling from 
the floor of the car, evidence of the 
roughness of the track, which tended, 
with the motion of the train, to throw 
the scantling out of the car, was ad- 
missible); Mack y. Houston, etce., R. 
Co., (Tex. Civ. A.) 184 SW 846 (where 
the petition in an action against a 
railroad for wrongful death caused 
by the negligent maintenance of a de- 
fective crane at a certain station al- 
leged that the person killed was law- 
fully and necessarily upon the station, 
proof that decedent was necessarily 
near the crane is permissible). (2) 
An ordinance limiting the speed of 
trains within the city limits may be 
admitted in evidence to show its vio- 
lation by defendant as an element to 
establish actionable negligence, al- 
though not pleaded. Chicago, ete., R. 
Co. v. Martin, 42 Okl. 353, 141 P 276. 
(3) Although not pleaded, evidence to 
show the failure of the railroad com- 
pany to ring a bell or blow a whistle 
is admissible upon the question of 
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dence as to matters of affirmative defense is admis- 
sible only where such matters are specially pleaded.!3 


[§ 2248] c. Variance. 
injuries caused by the negligence of a railroad com- 
pany is entitled to recover only where his proof cor- 
responds with his pleadings, and any material vari- 
ance between such pleadings and proof is fatal to a 
An immaterial variance, however, which 
in no wise prejudices defendant’s case, will not af- 


Plaintiff in an action for 


due care. Reidel v. Chicago, etec., R- 
Co., 144 Ill. A. 424 [aff 239 Ill. 362, 
88 NE 254]. (4) Where it was al- 


leged that a boy was injured when 
railway employees negligently set in 
motion a car upon which he was play- 
ing, causing and requiring him to 
leave the car while in motion, in con- 
sequence of which he was thrown 
therefrom, evidence showing that a 
brakeman who saw him get on the car 
frightened him off by threatening ges- 
tures is admissible. Terletski vy. Phil- 
adelphia, ete., R. Co., 264 Pa. 35, 107 A 
372. (5) In an action for injuries to 
a trespasser, evidence that another 
train was passing and making a great 
noise at the time, and that an experi- 
enced person would have seen that 
the two would pass at about the place 
of the accident, is admissible, al- 
though not pleaded. Dutcher y. Wa- 
bash R, Co., 241 Mo. 137, 145 SW 63. 


[b] Rules adopted by a railroad 
company for the conduct of its busi- 
ness are admissible in evidence in ac- 
tions for negligence, although not 
pleaded, since they bear on the con- 
duct of the managers. White v. Atch- — 
ison, etc., R. Co., 84 Mo. A. 414. But 
see Fink v. Ash, 99 Ga. 106, 24 SE 976 
(where evidence of rules was refused 
on the ground that no injury was al- 
leged by reason of their violation). 


[ec] Evidence in  rebuttal.—Al- 
though the alleged negligence is the 
failure of defendant to ring the engine 
bell, it is proper to admit testimony 
that the engineer was not on the en- 
gine when the accident happened, aft- 
er the engineer has testified that he 
was on the engine and that the bell 
was rung. Gulf, ete., R. Co. v. Calvert, 
11 Tex. ‘Civ. A. 297,32 SW 246) 


12. Werges v. St. Louis, etc., R. 
Co., 35 La. Ann. 641; Valley R. Co. v. 
Roos, 9 Oh. Cir. Ct. 201, 6 Oh. Cir. Dee. 


_ la] MTlustrations—(1) In an ac- 
tion for ejection of plaintiff by the 
company’s agent, from a depot room, 
defendant may show under a general 
denial that the agent had provided 
two rooms, one for white and the oth- 
er for colored persons, and had es- 
tablished a rule requiring them to 
purchase tickets in their respective 
rooms, and that plaintiff was ejected 
from the room not intended for her 
race. Smith v. Chamberlain, 38 S. C. 
529, 17 SH 371,19 LRA 710. (2) Rela- 
tive to the issue of discovered peril, 
defense that deceased was killed when 
first struck by the locomotive, rath- 
er than later by the baggage car, as 
testified by several of plaintiff's wit- 
nesses, was admissible under defend- 
ant’s general denial, without neces- 
sity of specially pleading it. Wichita 
Falls, etc., R. Co. v. Emberlin, (Tex. 
Civ. A.) 255 SW 796 [rev on other 

grounds 267 SW 463]. : 


13. Bluedorn v. Missouri Pac. R. 
Co., 121 Mo. 258, 25 SW 943, 24 SW 
57 (holding that in an action for in- 
juries from a train on the ground 
that it was running ata rate of speed 
in excess of that fixed by ordinance, 
defendant cannot show that the ordi- 
nance is unreasonable and invalid un- 
less such defense is specially plead- 
ed). 

14. Atwood v. Chicago, etc., R. Co., 
72 Fed. 447; Feeback v. Missouri Pac, 
R. Co., 167 Mo. 206, 66 SW 965; Gran- 
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fect plaintiff’s recovery.1> 


ey v. St. Louis, etc., 
666, 57 SW 276, 50 LRA 153. 


[a]. Variance has been held mate- 
rial between: (1) An allegation that 
the accident occurred within the city 
limits an'd proof that it happened be- 
yond the limits. Highland Ave., etc., 
R. Co. v. Maddox, 100 Ala. 618, 13 S 
615. (2) An allegation that plaintiff 
was upon defendant’s track ‘at the 
instance and request of the defend- 
ant,” and proof that plaintiff was on 
the track while in the discharge of his 
duty as a brakeman. Mobile, etc., R. 
Co. v. George, 94 Ala. 199, 10 S 1465. 
(3) Allegations that plaintiff was a 
licensee upon defendant’s railroad, 
and proof showing the relationship 
of master and_ servant. Alabama 
Great Southern R. Co. vy. Burks, 148 
Ala. 113, 41 S 638. (4) An allegation 
that while intestate was ascending the 
side of a car he came in contact with 
a tank which had been erected too 
near the track to permit his body to 
pass between the same and the side 
of the car, and proof that he was 
standing on a platform between two 
ears with his back toward the tank 
and extending out but_a little beyond 
the sides of the car. Hood v. Pioneer 
Min., ete., Co., 95 Ala. 461, 11 S 19. 
(5) An allegation that cars rolled un- 
controlled down an incline, and proof 
that the cars moved up the incline by 
order of the conductor. Pennington vy. 
Detroit, ete., R. Co., 90 Mich. 505, 51 
NW 634. (6) An allegation that de- 
ceased was killed in a specified way by 
the negligent running of a particular 
train or engine, and proof that he was 
' killed by another engine of the com- 
pany and in a manner different from 
that alleged. Central R. Co. v. Hub- 
bard, 86 Ga. 623, 12 SE 1020. (7) A 
charge of negligence as to the em- 
ployment of an incompetent engineer, 
and proof of failure to furnish the en- 
gineer with assistance to maintain the 
necessary lookout to prevent. acci- 
dents. Missouri, etc., R. Co. v. Shock- 
man, 59 Kan. T74, 52 P 446, (8) An al- 
legation that as ‘plaintiff was making 
a coupling he stepped between the 
cars and was injured by reason of de- 
fendant’s neglect to ballast the track, 
and proof that he was standing with 
his arm against the stationary car 
where it was caught by the moving 
car. Mueller v. Lake Shore, etc., R. 
Co., 105 Mich. 487, 63 NW 416. (9) 
An allegation that the train of cars on 
which deceased was at work was mov- 
ing down an incline track under con- 
trol, and proof that the train was 
moving in the opposite direction by 
order of the conductor. Pennington 
v. Detroit, etc., R. Co., 90 Mich. 505, 51 
NW 634. (10) A complaint claiming 
damages for a tortious expulsion in 
the nighttime from a train, and proof 
of injury from exposure caused by an 
unreasonable detention, and the dep- 
rivation of proper facilities for care 
and shelter. Harding v. Chicago, etce., 
R. Co., 56 Mich. 628, 23 NW 445, 
An allegation that the specific neg- 
ligence which caused the injury was 
a failure to stop the train at the sta- 
tion long enough for plaintiff to 
alight, and proof that the injury was 
occasioned by a failure to keep the 
platform of the station lighted. Price 
V. Ot: LOUIS, 6tc.,) R.'Co.,, 72. Mo, 414, 
(12) An allegation that the negligence 
consisted in having or using defec- 
tive machinery and ‘in running and 
managing its roa'd and cars, and proof 
that the injury was caused by a bro- 
ken frog. Waldhier v. Hannibal, etc., 
RR. Cox, “Le Mo. o45 5) C3) An allega- 
tion that the injuries were caused by 
defendant’s negligently driving and 
managing its train, and proof that 
they were caused by the negligent 
building of the depot platform so close 
to the track that the car step struck 
plaintiff while standing on the plat- 
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3 N. M. 337, 9.P 369. (14) An al- 
legation that “the conductor of said 
train, acting for defendant in direct- 
ing the movements thereof, by giving 
signals to defendant’s engineer, under 
whose control and management de- 
fendant had placed the aforesaid loco- 
motive and censtruction train,’ and 
proof that a second foreman or “straw 
boss” of defendant’s crew had the con- 
trol and management of the move- 
ments of the train. Forge v. Houston, 
etc., R. Co., 41. Tex. Civ. A. 81, 90 SW 
1118. (15) Allegations that the con- 
‘ductor caused plaintiff, a trespasser, to 
fear for his life so that he jumped 
from a moving freight train, and proof 
that the conductor merely told him he 
must get off, without making violent 
gestures, or even using profanity, 
where plaintiff testified that he was 
not afraid of the conductor. ‘Baker v. 
Cobb, (Tex. Civ. A.) 221 SW 314. (16) 
Allegations of negligence causing in- 
jury to plaintiff as a stranger or li- 
censee, and proof that plaintiff was a 
servant of defendant and engaged in 
work of defendant. Choate vy, Ala- 
bama Great Southern R. Co., 170 Ala. 
590, 54 S 507. (17) Allegations that 
defendant, its servants in charge of 
an engine hauling a freight train, neg- 
ligently caused the engine suddenly 
to stop with a violent jerk, thereby 
throwing plaintiff, riding in a car at- 
tached to the train, with great force 
to the floor, and proof of negligence 
in the running or switching of the 
train to which the car was attached. 
Tinkle v. St. Louis, etce., R. Co., 212 
Mo. 445, 110 SW 1086. 


15. Pittsburgh, ete., R. Co. v. Co- 
zatt, 39 Ind. A. 682, 79 NB 534; Tubbs 
v. Michigan Cent. R. Co., 107 Mich. 
108, 64 NW 1061, 61 AmSR_ 320; Hous- 
ton, etc., R. Co. v. Ollis, 37 Tex. Civ. 
A. 231, 83 SW 850. 


[a] Variance has been held imma- 
terial between: (1) An allegation that 
defendant was engaged in transport- 
ing mail and that it was customary 
for it to deliver the mail to -plaintiff, 
and proof that the mail was thrown 
from the train by the United States 
piel agent. Tubbs v. Michigan Cent. 

Co., 107 Mich. 108, 64 NW 1061, 61 
BS 320; (2) An allegation that 
“there was no light on the rear part 
of said engine to indicate its ap- 
proach” and proof that there was a 
light but it was questionable whether 
it was sufficient to give a proper 
warning. Baltimore, ete., R. Co. v. 
Cumberland, 12 App. (D. C.) 598. (3) 
An allegation that plaintiff was in- 
jured while in a freight car unload- 
ing freight into a wagon, and proof 
that he was injured while standing 
in a freight car with one foot out on 
the wagon, engaged in an effort to re- 
move a piece of machinery from the 
car into the wagon. Louisville, etc., 
R. Co. v. Varner, 129 Ga. 844, 60 SE 
162. (4) An allegation that plaintiff 
was employed as a switchman and 
was discharging his duty as such 
when injured, and proof that he was 
foreman of a switching crew and had 
control of the engine. Ashman v. 
Flint, etc., R. Co., 90 Mich. 567, 51 NW 
645. (5) "An allegation that plaintiff 
was thrown from the car, and proof 
that while in the act of falling he 
jumped in order to save himself from 
more serious anticipated injury. 
Gulf, ete. (RicCo. vy. Johnsons 88 Tex: 
628, 19 SW 851. (6) Allegations that 
the accident occurred “on or about 
September 20, 1887,” and at a place 
on such railroad about seventy-five 
or one hundred yards distant from a 
certain station, and proof that it oc- 
curred on or about September 18, or 
between the sixteenth and twentieth 
of September, within one hundred and 
fifty yards of the station. Western R. 
Cozi v.) Sistrunk, °855 Alatsio25%5> SiO: 
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Where a complaint shows | a cause of action at common law, proof admissible 


(7) Allegations that by defendant’s 
regulations its trains were not al- 
lowed to run faster than six miles 
an hour in a city where plaintiff's de- 
cedent was injurediand that there was 
such signboard at the corporate lim-, 
its, and proof that the signboard was 
over a mile within the corporate lim- 
its. International, etc., R. Co. v. 
Kuehn, 2 Tex:°Civ. A. 210, 21 SW 58. 
(8) An allegation that the injury was 
caused by plaintiff’s foot catching in 
the angle formed by a switch rail and 
the main rail, ‘which angle is called a 
frog,’ and proof that the accident oc- 
curred at a rail angle which was not 
a “frog? «Sane Antonios, ste. oR. Cos 
v. Gillum, (Tex. Civ. A.) 30 SW 697 
[aff 31 SW 356]. (9) Allegations that 
plaintiff’s intestate while on a rail- 
road train was violently ejected and 
thrown down from the cars by defend- 
ant and its agents and servants in the 
course of their employment, and in 
being thus’ forcibly ejected was 
thrown under the cars and run over 
and killed thereby, and proof that de- 
ceased was injured by this train and 
that about an hour afterward another 
train ran over his body. South Caro- 
line R. Co. v. Nix, 68 Ga. 572. (10) An 
allegation that the train was running 
over the “Kansas City, Memphis & 
Birmingham Railroad,” and evidence 
that it was running over the ‘‘K. C., M. 
& B.” track. Illinois Cent. R. Co. v. 
Robinson, 189 Ala. 523, 66 S 519. (11) 
Evidence of customs in operation of 
defendant’s trains and in that of other 
trains on an adjoining track and right 
of way of another roadjas to a com- 
mon use by the employees of each 
road of the other’s right of way, and 
allegations of negligence of defend- 
ant’s due care of plaintiff. Potter v. 
Chicago, ete., R. Co., 208 Ill. A. 363. 
(12) Evidence of defendant’s failure 
to give warning that it was about to 
move the cars, and an allegation 
charging negligent operation of its 
road, even though another allegation 
charged another defendant, dismissed 
from the case, with negligence in fail- 
ing to warn. Gordon vy. Grand Trunk 
Western R, Co., 209 Ill. A.195. (13) A 
statement of claim alleging that de- 
fendant’s train of cars through the 
negligence of defendant and its em- 
ployees left the tracks on which it 
was being operated, and crashed into 
the home of plaintiff, causing her in- 
juries, and evidence that a defective 
condition of the tracks, which had ex- 
isted long enough to put defendant 
on notice, caused a car to become de- 
railed and run into the dwelling house 
occupied by plaintiff, producing the 
injuries of which she complained. 
Smith v. Lehigh Valley R. Co., 232 
Pa. 456, 81 A 554, (14) Allegations 
that plaintiff was a servant of all 
defendants, and proof that he was a 
servant of one defendant only, in view 
of Civ. Code Pract. §§ 129-131, as to 
correction of variance. Lexington, 
etc., R. Co. v. White, 182 Ky. 267, 206 
SW 467. (15) Allegations that plain- 
tiff was employed in erecting wires 
in a tunnel and while so engaged was 
hit by an engine, and evidence that 
he entered the tunnel on his way to 
work carrying a ladder, and that the 
ladder was struck. Spearhaus v. Ter- 
minal R. Assoc., 173 Ill. A, 497. (16) 
An averment that plaintiff was in- 
jured because of an excavation direct- 
ly across the path leading to the 
express office in defendant’s station, 
and proof that the excavation was to 
the side of the path, but where trav- 
elers would naturally make a ‘detour. 
Meyers v. Chicago, ete., R. Co., 171 
Mo. A. 288, 157 SW 362. (17) Allega- 
tions that plaintiff was injured while 
in a freight car unloading freight in- 
to a wagon, and proof that he was in- 
jured while standing in the freight 
car with one foot out on the wagon, 
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thereunder will not be excluded on the ground of 
variance because of the fact that the railroad was 


engaged in interstate commerce.!® 


[§ 2249] 4. Evidence—a. Presumptions and Bur- 


den of Proof—(1) In General. 
some cireumstanees the doctrine of 


has been held applicable,!’ the general rule in the 


engaged in an effort to remove a piece 
of machinery from the car into the 
wagon. Louisville, etc., R: Co. v. Var- 
ner, 129 Ga. 844, 60 SE 162. (18) An 
allegation that a railroad’s employees 
knew that plaintiff was in a place of 
danger, and proof that they should 
have known it. St. Louis, ete., R. Co. 
v. Cole, 49 Okl. 1, 149 P 872, LRA1915F 
$66. (19) Allegations that defend- 
ant permitted the car to become so 
out of repair that the floor broke, per- 
mitting plaintiff’s foot to go through, 
and proof to the effect that some sort 
of repair had been made by placing a 
board over a hole, an'’d that it was the 
board which broke. McConnell v. 
Pennsylvania R. Co., 223 Pa. 442, 72 A 
849. (20) An allegation that plain- 
tiff was injured when unloading the 
and proof that he was injured 
while attempting to close the door 
after partially unloading it. Maher v. 
Chicago, etc., R. Co., 278 Fed. 431. 
(21) An allegation that the door be- 
came partially detached as the direct 


- and proximate result of its dangerous 


condition, and proof that it fell be- 
cause of plaintiff's exertion in at- 
tempting! to close it. Maher v. Chi- 
cago, etc., R. Co., 278 Fed. 431. (22) 
Proof of injury by a shaft rolling 
off an express truck on a station plat- 
form, and a complaint alleging that 
the shaft was placed in an insecure 
position. American R. Express Co. 
v. Reid, 216 Ala. 479, 113 S 507. (23) 
An allegation that plaintiff was then 
in defendant’s employment, and evi- 
dence to the _ contrary. Baird v. 
Northern Pac. R. Co., 78 Wash. 67, 138 
IPe325. 


[b] Where defendant is negligent 
in running its train faster than al- 
lowed by ordinance and by reason 
thereof plaintiff is injured without 
fault on his part, he is entitled to re- 
cover, whether the injury occurred in 
in the 
petition or elsewhere on defendant’s 
road within the city. Prewitt v. Mis- 
souri, etc., R. Co., 134 Mo. 615, 36 SW 
667. 


16. Baird v. Northern Pac. R. Co., 
78 Wash. 67, 138 P 325. 


17. See infra § 2251. 


18. Statutory provisions see infra 
§ 2250 


aes a, S.—Owens v. Southern R. 
Co., 33 F. (2d) 870; Duree v. Wabash 
241 Fed. 454, 154 CCA 286; 
Lucas v. Richmond, etce., R. Co., 40 
Fed. 566; Stevenson v. Chicago, etc., 
R. Co., 18 Fed. 493, 5 McCrary 634. 


Ala.—Louisville, ete. R. Co. v. 
Glick, 214 Ala. 3038, 107 S 453. 


Conn.—Bergan v. Central Vermont 
RaiCo.,..32) Conn, 574, 74 A 937. 


D. C.—Stearman vy. Baltimore, etce., 
R. Co., 6 App. 46; Hughson v. Rich- 
mond, ete., R. Co., 2 App. 98. 


Ga.—Pope'v. Seaboard Air Line R. 
Co:}-21 Ga. AL 251, 94)SH 2tts Roy. v. 
Georgia R. etc., Co., 17 Ga. A. 34, 86 
SE 328 

Iowa.—Case v. Chicago, etc., R. Co., 
69 LOWE ane 29 NW 596, 64 Iowa 762, 
21 NW 3 


Ray v. IlJinois Cent. R. Co., 
145 La. 483, 82 S 590. 


Me.—Mahan v. Hines, 120 Me. 371, 
115 A 132. 


Md.—Frech v. Philadelphia, etc., R. 
Co., 39 Md. 574. 
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absence of statute!’ is that the mere fact of an acci- 
dent resulting in the injury or death complained of 


’ . . . 
does not raise a presumption of negligence on the 


Although under 
res ipsa loquitur 


Mass.—Baglio v. Director Gen. of 
Railroads, 248 Mass. 257, 137 NE 257. 


Mo.—Rice v. Jefferson City Bridge, 
etc., Co., 216 SW_ 746; Whiteakef v. 
Missouri Pac. R. Co., (A.) 15 SW (2d) 
952; Davis v. Quincy, etc., R. Co., 155 
Mo. A. 312, 1386 SW 718. 

Nebr.—Spears v. Chicago, etc., R. 
ms 43 Nebr. 720, 62 NW 68. 

N. C.—Clegg v. Southern R. Co., 132 
N. C. 292, 43 SE 8386. 


Pa.—Leglar vy. Pittsburgh, etc., R. 
Co., 284 Pa. 521, 181 A 363; Hause- 
ee v. Cornwall R. Co., 3 LancLRev 

7. 


_ Tex.—Rozwadosfskie  v. 
tional, etc., R. 
20 SW 872. 


[a] Where lookout is placed, on 
reat of backing train, the prima facie 
presumption is that he did his ‘duty, 
and that defendant railroad company 
performed its duty in that respect. 
Johnson v. Rio Grande Western R. 
Cot to Utah iio Pale 


[b] That person is found dead on 
railroad right of way (1) raises no 
presumption that he came to his death 
through the negligence of aoe rail- 
road company (Louisville, etc., R. Co. 
v. Terry, 47 SW 588, 20 Kere "803; 
Spears v. Chicago, ete., ie Co., 43 Nebr. 
720, 62 NW 68), (2) especially where 
such person was a trespasser (Louis- 
ville, etc., R. Co. v. Terry, supra). 


[ec] That person is run over and 
killed by train raises no presumption 
of negligence on the part of the rail- 
road company in the absence of any 
evidence as to the manner in which 
the accident occurred. Tucker v. In- 


Interna- 
Co. ih “LexiCive ALt4s8 7, 


ternational, etc., R. Co., (Tex. Civ. A.) 
67 SW 914. 


[d] Presumption that deceased ex- 
ercised care does not carry with it a 
presumption that defendant’s serv- 
ants were negligent. Whiteaker v. 
Missouri Pac. R. Co., (Mo. A.) 15 SW 
(2d) 952. 


Presumptions: 

Generally see Evidence §§ 25-88. 

In actions for negligence see Negli- 
gence §§ 738-749. 


20. Southern R. Co. v. Stewart, 153 
Ala. 133, 45 S 51. 


[a] Unlawfulness of act.—In an 
action to recover for personal inju- 
ries sustained by reason of plaintiff’s 
horses being frightened by whistling 
of defendant’s locomotive, plaintiff 
must prove that the act of whistling, 
otherwise lawful, was, as to time, 
place, or manner, unlawful in that 
instance. Weaver v. Pennsylvania R. 
Co., 256 Pa. 597, 100 A 989. 


Burden of proof in actions: 


Generally see Evidence §§ 13-24. 
pao ecrce see Negligence.§§ 749— 


21. U. S—McCarthy v. New York, 
etc., R. Co., 240 Fed. 602, ‘53 CCA 406; 
Virginia, ete., Re. Com va Haws, 160 
Fed. 348, 87 CCA 300; Stevenson Vv. 
Chicago, Niet R. Co., 18 Fed. 493, 5 Mc- 
Crary 634 

Ala. Set oulsuilie: etc., R. ree v. Por- 
ter; 196" Ada. a7, 71 S 334 


Ark.—St. Louis, etc., R. Co. v. Fer- 
rell, 84 Ark. 270, 105 SW 263. 

Ill.—Martin v. Chicago, etc., R. Co., 
92 Ill. A. 133. 

Iowa.—Brossard v. Chicago, etc., R. 
Co., 167 Iowa 703, 149 NW 915; Case 


part of the railroad.® 
establishing his case?° and of proving the negligence 
of defendant relied on as a ground of recovery,”! and 
that such negligence was the cause of the injury,?? 


Plaintiff has the ‘burden of 


v. Chicago, etec., R. Co., 69 Iowa 449, 
29 NW 596, 64 Iowa 762, 21 NW 3 
‘ree v. Chicago, Otc, (Cor ion Tawa 


Ky.—Chesapeake, etc., R. Co. v. Ste- 
phen, 168 Ky. 775, 182 SW 938; Thorn- 
ton v. Louisville, ete., R. Co., 70 SW 
53, 24 KyL 854. 


La.—Manning’v. New Orleans Great 
Northern R. Co., 135 La. 11, 64 S 925. 


Me.—Wood v. Maine Cent. R...Co., 
113 Me. 569, 94 A 948. 


Md.—Frech v. Philadelphia, 
R. Co., 39 Ma. 574. 


Mass.—Devine v. New York, etc., R. 
Co., 205 Mass. 416, 91 NE 522; John- 
son v. J. M. Guffey Petroleum Co., 197 
Mass. 302, 83 NE 874; Robinson v. 
Fitchburg, ete., R. Co., 7 Gray 92 


Mich.—Pzolla v. Michigan Cent. R. 
Co., 54 Mich. 273, 20 NW 71; Mich- 
eae Cent. R. Co. v. Coleman, 28 Mich. 


Mo.—Tinkle v. St. Louis, ete., R. Co., 
212 Mo. 445, 110 SW 1086; Whiteaker 
v. Missouri Pac. R. Co., (A.) 15 SW 
(2d) 952; Armstrong v, Denver, etc., 
R. Co.,; 195 “Mog Al! 830090) tS We ota 
Davis v. Quincy, etc., R. Co., 155 Mo. 
A. 312, 1836 SW 718; Burde v. Chicago, 
arcu R. Co., 123 Mo. A. 629, 100—SW 


Mont.—Dahmer y. Northern Pac. R. 
Go 48 Mont. 152, 136 P 1059, 142 P 


etc., 


Nebr.—Spears v. Chicago, etc., R. 


Co., 48 Nebr. 720, 62 NW 68 


N. C.—Henderson v. Atlantic Coast 
Line R, Co: 159 -N: Ca seipeioeseloe2s 


Okl.—Chicago, ete., R. Co. v. An- 
derson, 142 OKI. 276, 286 P 787. 


Or.—Martini v. Oregon-Washington 
R.;. ete. Co.,=%8 Or. (283, 1445 Petos 


Pa.—Fisher v. Pennsylvania R. Co., 
269 Pa. 539, 112 A 916; Hauseman vy. 
Cornwall R. Co., 3 LaneLRev 257. 


Tex.—Missouri, ete., R. Co. v. Lang- 
ford, (Civ. A.) 201 SW 1087; Houston, 
etc., R. Co. v. Sallee, 56 Tex. Civ: A. 
23, 120 SW 216; Hutchens vy. St. Louis 
Southwestern R. Co., 40 Tex. Civ. A. 
245, 89 SW 24; St. Louis, etc.; R. Co. 
v. Sharp, 3 Tex. A. Civ. Cas. § 328. 


Biker sees v. Reg., 3 Can. Exch. 


Ont.—Richardson vy. Canadian Nat. 
Re Cox 60) OntyLs ae [1927] 2 DomLR 
801, 32 CanRCas 41 


[a] In action oe wrongfully eject- 
ing person from train, the law never 
presumes a wrongful attack of one 
person on another. Illinois Cent. R. 
COW We Serr yy oy Eile Are ve 


[b] Statutory provisions relating 
to the recovery of damages against 
railroads, and providing that if plain- 
tiff and the agents of the company are 
both at fault the ‘damages shall be 
diminished in proportion to ‘the 
amount of fault attributable to plain- 
tiff, do not relieve plaintiff from the 
necessity of establishing defendant’s 
negligence. Wilkinson v. Fe eaeOl 
6tce Re iCo;, co Mla e2,, 1s ue. 


22. Ark. ise Louis, ete., R. (Co. v. 
Townsend, 69 Ark. 380, 63 SW 994. 

Ga.—Mann v. Macon, ete., R. Co., 
32 Ga. 345. 

Ill.— Illinois Cent. R. Co. v. Berry, 
Slee eA ts 


Ind.—Southern Indiana R. Co. v. 
Peyton, 157 Ind. 690, 61 NE 722. 
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since even if negligence is established, there is no 
presumption that the negligence was the cause of the 
injury.” The burden is on defendant to establish 
matters of affirmative defense ;?* and while defend- 
ant cannot be called on to produce any evidence un- 
til plaintiff has brought sufficient proof prima facie 

to sustain his cause of action,?® yet, where a prima 
facie case of negligence on the part of the railroad 
company is made out, it then devolves upon it to ex- 
culpate itself by showing such matters as will avoid 
liability.?°® 

Failure to fence. Where plaintiff proves that the 
injury is the result of the'tracks being unfenced, the 
burden is on defendant to prove that the fencing at 
the place of the accident was not required.?* 


Authority of servants. When the injury com- 
plained of resulted from some act of defendant’s 
servant, it will be presumed, in the absence of con- 
trary evidence, that the act was done in the course 
of his employment when the act, if properly done, 
would be consistent with his duty. 28 Thus, in the 
absence of proof to the contrary, it will be presumed 
on behalf of plaintiff in an action for injuries caused 
by being ejected from a locomotive or train that the 
servant was acting within the scope of his employ- 
ment in putting a trespasser off the locomotive or 
train,?® but it will not be presumed that every act 
of an employee is done in discharge of his duty.®° 
When recovery is sought on the ground that the per- 


Iowa.—Brossard v. Chicago, 


ete; 
R. Co., 167 Iowa 703, 149 NW 915. 


it to do so. 


RAILROADS 


was legal, if it is of any advantage to 
Ulicke v. Chicago, etc., 


son injured or killed was a licensee authorized to be 
where he was by a servant of defendant, the fact 
that plaintiff knew that the agent had no authority 
to grant a license to another does not raise any pre- 
sumption of knowledge of lack of authority in the 
particular case. One injured while riding upon an 
engine is not presumed as a matter of law to know 
that the engineer had no authority to let him ride 
thereon.*? 


Status of person injured. In the absence of any 
showing to the contrary, it is presumed that a per- 
son injured upon railroad premises is a trespasser.** 
A plaintiff seeking to recover as an invitee has the 
burden of proving that at the time of his injury he 
was acting within the scope of his invitation,?* and 
the burden is on one claiming to be an invitee to show 
that the person who invited him had authority to do 
so.?5 Where a trespasser is injured, it will be pre- 
sumed that the company did not anticipate his being 
on the track.2® A soldier guarding a bridge must 
be presumed to have heen placed on duty by, and with 
the full consent of, the railroad, in an action against. 
the railroad for his death by operation of its trains.*7 

User of tracks by consent. As one who walks upon 
railroad tracks at places where such use is forbidden 
by posted notices is prima facie a trespasser,** he 
has the burden of overcoming such presumption by 
proof of notice and affirmative acquiescence by, the 


30. Berryman y. Pennsylvania R. 
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Kan.—Missouri Pac. R. Co. v. Jaffi, 
67 Kan. 81, 72 P 535. 


Md.—Philadelphia, ete., R. Co. v. 
Stebbing, 62 Md. 504 
Mich.—Michigan Cent. R. Co. v. 


Coleman, 28 Mich. 440. 


Mo.—Frain v. Davis, 
ise 


N. Y.—Eaton v. New York Cent., 
ete., R. Co., 195 N. Y. 267, 88 NE 378. 


N. C.—MeNeill v. Atlantic Coast 
Line R. Co., 167 N. C. 390, 88 SE 7.04. 


Okl.—Chicago, ete, R. Co. v.. An- 
derson, 142 Okl. 276, 286 P 787; Kan- 
sas City Southern R. Co. v. Langley, 
62 Okl. 49, 160 P 451. 

Ont.—Richardson v. Canadian Nat. 
R. Co., 60 Ont. L. 296, [1927] 2 DomLR 
801, 32 CanRCas 411; Newell v. Cana- 
dian Pac. R. Co., 12 Ont. L. 21, 7 Ont 
WR 771; ‘Wallace v. Canadian Pac. 
R. Co., 4 OntWN 132, 23 OntWR 99, 
6 DomLR 864. 

[a] Continuing negligence, or neg- 
ligence beginning before anid continu- 
ing to the time of the accident, does 
not absolve plaintiff suing for death 
occurring on a railway track from 
showing that such negligence was 
the proximate cause. McNeill v. At- 
lantic Coast Line R. Co., 167 N. C. 
390, 83 SE 704. 


23. Owens v. Southern R. Co., 33 
F. (2d) 870; Coffman v. Texas, etc., 
R. Co., 59 Tex. Civ. A. 387, 126 SW 619. 


24. Valley R. Co. v. Ross, 9 Oh. Cir. 
Cth 201).6) Oh. Cir: Dec, '33. 


[a] Rule applied.—The burden of 
proof was on defendant that notice 
of the approach of the train was giv- 
en the consignee before it jostled the 
car which she was in. Alabama Great 
Southern R. v. Foley, 195 Ala. 391, 
70 S 726. 


{b] Legal fences.—A showing that 
the right of way fence at the place 
where deceased entered the track was 
unlawful casts on defendant the bur- 
den of showing that a previous fence 


(A.) 237 SW 


R. Co., 152 Wis. 236, 139 NW 189. 


25. Ala.—Southern R. Co. v. Stew- 
art? 153 Ala. 7138, 45S 51; 


Md.—Price v. Philadelphia, etce., R. 
Co., 84 Md. 506, 36 A 2638, 36 LRA 213. 


N. J.—Collins v. Central R. Co., 91 
Nit. 2 Ee 625,51 03 Al 24 Se 


Pa.—Bell v. Philadelphia, 
Co., 25 Pa. Dist. 510. 


Tex.—Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049 [rev 
(Civ. A.) 81 SW 1019]; Williams v. 
Cross, 19 Tex. Civ. A. 426, 47 SW 478. 


[a] Thus the failure of defendant 
to call its engineer or conductor as 
a witness in its behalf cannot be con- 
sidered by the jury for the purpose of 
making out a prima facie case against 
defendant. Southern R. Co. v. Stew- 
art, 153 Ala. 133, 45 S 51. 


26. Louisville, etc., R. Co. v. Glick, 
214 Ala. 303, 107 S 458; Tateman v. 
Chicago, ete., R. Co., 96 Mo. A. 448, 
70 SW 514; St. Louis Southwestern R. 
COs) Ve Wileox,:57 \ Dex) Civa ‘A. 8)a27 
Sw 588. 


[a] That engine is backed in depot 
grounds without lookout and a person 
is injured is prima facie evidence of 
negligence, which defendant must ex- 
plain away. Willis v. Vicksburg, etce., 
R. Co,, 115. Lia. 58, 38 .S 892. 


27. Jensen v. Chicago, ete., R. Co.¥ 
156 Minn. 218, 194 NW 620. 


ete., R. 


28. Petrowski v. Philadelphia, etc., 
R.. Co.,.263 Pa, 581, 107 A. 382. 
29. Chesapeake, etc., R. Co. v. Sto- 


janowski, 198 Fed. 77, 117 CCA 185; 
Southern Pac. R. Co. v. Svensden, 13 
Ariz. 111, 108 P 262;. Chicago, ete., 
R262 Doherty, 53 Til. A. 282; Gold- 
en v. Northern Pac. R. Co., 39 Mont. 
435, 104 P 549, 34 LRANS 1154, 18 Ann 
Cas 886. But see Chicago, etc., R...Co,. 
v. Brackman, 78 Ill. A. 141 (a tres- 
passer suing for injuries sustained 
by his expulsion from a train by a 
servant of defendant has the burden 
of proving the authority of the sery- 
ant to eject him). 


Co., 228 Pa 621, 77 A 1011, 30 LRANS 


[a] Thus, where a policeman is in 
the employ of a railroad company, it 
will be presumed that when present 
at a station he is there in the course 
of his employment, but no presump- 
tion arises that every act he does 
while there is done in the discharge 
of his duty. Berryman v. Pennsylva- 
nla RviCos,,228 Psa. 624. tt AatOLic SO 
LRANS 1049 (willful, ‘malicious, un- 
authorized murderous assault). 


31. Chicago, ete., R. Co. v. Oliver, 
(Tex, Civ. A.) 159 SW 853. 


32. Grimshaw v. Lake Shore, etc., 
R. Co., 205 N.Y. 371, 98 NE 762, 40 
LRANS 563, AnnCasi1913E 571. 


83. Ocilla Southern R. Co. vy. Fari-- 
cloth, 27 Ga. A. 728, 110 SE 46; Welch 
Vv. Louisville, etc., Rs Co., 163 Ky. 100, 
173 SW 338; White Vv. Nashville, ete., 
R. Co., 108 Tenn. 739, 70 SW 1030. 


[a] Width of right of way.—Under 
a statute allowing a railroad to con-- 
demn a right of way one hundred feet 
wide, a footpath stated in the com-— 
plaint to be about five feet from the 
tracks will be’ presumed to be on the 
right of way, and the person is pre- 
sumed to be a trespasser. Haley v.. 
Pe se ete,, Ry Coc iis Atay 640, 


[b] Person using station grounds 
for business with third person has 
the burden of proving, where he seeks 
to recover for failure to keep the 
premises in a safe condition, that he 
was transacting business of interest 
to defendant. Woods y. Missouri Pac. 
R. Co., 149 Mo. A, 507, 130 SW 1128. 


34. Ackley v. West Jersey, etc., R. 
Coy ON. oo ais Taliep Ae se 
35. Missouri, etc., R. Co. v. Tona- 


hill, 16 Tex. Civ, A. 625, 41 SW os 


36. Chenery v. Fitchburg R. 
160 Mass. 211, 35 NE 554, 22 LRA STB 


37. Gulf, etc., R. Co. v. Boone, 120 
Miss. 335, 82 Suaeh 


38. See supra § 2117. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 
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railroad.*® The burden of proving user of tracks 
by the publie so as to make it defendant’s duty to 
anticipate the presence of persons upon its tracks 
rests on plaintiff.t4° In some jurisdictions it is held 
that the necessity for exclusive use of its tracks by 
the railroad for the operation of its road precludes 
any presumption that the railroad consented to the 
use of its tracks for any other purpose.4! But the 
consent of the railroad to the going upon its tracks 
to prevent accident will be presumed.*? 


Notice of a violation of railroad company’s rules 
and acquiescence therein so as to render the railroad 
hable for negligent injury of one who violates these 
rules cannot be presumed from evidenee of violations 
or permission therefor by complacent or faithless 
servants.*® When an action based on the railroad’s 
duty arising from customary use is defended on the 
ground that the injured party was a trespasser, in 
the absence of any showing that the person before 
his injury saw or was informed of the presence of 
signboards warning against public use of the tracks, 
it will not be presumed that a person of ordinary in- 
telligence must have seen them.*# 

Warnings. Where several persons working about 
a car heard a warning that a coupling would be made, 
it will be presumed that the injured person working 


39. Summerfield v. Southern Pac.| 20 Ga. A. 247, 
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there also heard it,t5 in the absence of a showing 
that he was deaf.*°® 


[§ 2250] (2) Statutory Provisions. In some ju- 
risdictions statutes expressly declare a railroad to be 
liable for all injuries to persons or property resulting 
from the operation of its trains and ears, or their 
operation under certain circumstances,*7 and while 
in the absence of statute there is ordinarily no pre- 
sumption of negligence,#® where these statutes are 
in force a presumption of negligence is generally held 
to arise from the killing or injuring of persons by 
the running of defendant’s trains or ears.*9 But this 
presumption may be rebutted®® by evidence of plain- 
tiff or defendant,°! and its force may be overcome by 
defendant by showing the circumstances under which 
the injury occurred,” by showing that its employees 
exercised all reasonable care to avoid the injury,°** 
or that the injury was caused by the injured party’s 
own lack of care.°* Proof of contributory negligence 
establishes a sufficient defense unless other facts are 
shown, and defendant then being under no duty to 
prove additional facts to exonerate itself from lia- 
bility until the effect of the contributory negligence 
is overcome, the burden is shifted to plaintiff to prove 
that defendant by the exercise of ordinary care could 
have avoided the injury notwithstanding his contrib- 


Atlantic | Miss. 387, 68 S 674; Nixon v. Illinois 


Co., 83 Or.. 219, 163 P 420. 


40. Ervin v. St.. Louis, etc., R. Co., 
158 Mo. A. 1, 189 SW 498. 


41. Buckley v. Baltimore, etc, R. 
€o;, 215 Pa. 360, 219 A 413; Bailey v. 
ety Valley R. Co., 220 Pa. 516, 69 
A: 3 


42. Thompson vy. Seaboard Air Line 
Rs Co. 785 S. 333, 62, S-396, 20 
LRANS 426. 


43. Pennsylvania Co. vy. Coyer, 163 
ind. 631, 72.NE 875; Pittsburg, etc, 
R. Co. v. Hall, 46 Ind. A. 219, 90 NE 
498, 91 NE 743. 


44. Southern R. Co. v. Jones, 172 
Ky. 8, 188 SW 873. 


45. Memphis, ete., R. Co. v. Yan- 
dell, 123 Ark. 515, 185 SW 1096. 


46. Memphis, etc., R. Co. v. Yan- 
dell, supra. 


47. See statutory provisions. 


[a] Constitutionality of statute.— 
A statute which raises a presumption 
of negligence on proof of an injury 
received from a running train has 
been held not unconstitutional as ‘de- 
priving the railroad of equal protec- 
tion of the laws and taking its prop- 
erty without due process. New Or- 
leans, etc., R. Co. v. Cole, 101 Miss. 
L735 57/8 556. 


[b] Construction of statute.—Un- 
der a statute which provides a prima 
facie case where one is injured by en- 
gines or cars propelled by steam, elec- 
tricity, gas, gasoline, or lever power, 
it is held that ‘‘pinch bars” do not 
come within the motive powers enu- 
merated. Parchman v. Mobile, ete., 
R. Co., 148 Miss. 726, 109 S 665. 


[ec] Logging ‘railroads have been 
held not within a statute raising a 
presumption of negligence. J. Ray 
Arnold Lumber Co. v. Carter, 91 Fla. 
548, 108 S 815, 46 ALR 1068. 


4g. See supra § 2249. 


49. St. Louis, etc., R. Co. v. Town- 
send, 69 Ark. 380, 68 SW 994; St. Lou- 
is, etc., R. Co. v. Neely, 63 Ark. 636, 
40 SW 130, 37 LRA 616; Central R. 
Co. v. Brinson, 64 Ga. 475; Fairburn, 
etc., R., etc., Co. v. Latham, 26 Ga. A. 
698, 107 SE 88; Southern R. Co. v. 
Tiller, 20 Ga. A. 251, 92 SH 1011; Sea- 
board Air-Line R. Co. v. Middleton, 


Coast Line R. Co. v. Barton, 14 Ga. A. 
160, 80 SE 530; Ellenberg v. Southern 
R. Co., 5 Ga. A. 389, 63 SE 240; Cook 
v. Chicago, ete., R. ‘Cos 153-1 A. 696; 
Alabama, etc., R. Co. v. Thornhill, 106 
Miss. 387, 63 S 674; New Orleans, etc., 
R. Co. .v. Cole, 101 Miss. 173,57 S556; 
Combs vy. Mobile, etc., R. Co., 92. Miss. 
532, 46 S 168; Vicksburg, etc., R. Co. 
v. Phillips, 64 Miss. 693, 2 S 5387. 


[a] A prima facie case of negli- 
gence under such a statute is not 
made out if on the whole evidence the 
jury would not be warranted in be- 
lieving that the injury complained of 
was inflicted by the running of de- 
fendant’s engines, locomotives, or 
cars. New Orleans, ete., R. Co. v. Mc- 
Craney, 132 Miss. 332, 96 S 683. 


[b] Person injured not presumed a 
trespasser.—Code (1907) § 5476 mere- 
ly raises a presumption, in the ab- 
sence of proof as to the contributory 
negligence of the party struck, that 
he was not guilty of negligence con- 
tributing to his injury; hence in such 
cases it cannot be presumed that the 
person struck was trespassing on the 
railroad company’s tracks, Louis- 
ville, etc., R. Co. v. Moran, 190 Ala. 
108, 66 S 799. 


Rule applied to servants see Master 
and Servant § 1223. ~ 


50. Lake Hancock, etc., R. Co. y. 
Stinson, 77 Fla. 333, 81 S 512; Jones 
v. Jacksonville Electric Co., 56 Fla, 
Ap AUR Owl) MadicbUrn,, CtChu RagkeLee, 
Co. v. Latham, 26 Ga. A. 698, 107 SE 
88; Cook v. Chicago, etc., R. Co., 153 
Til. A. 596. 


51. Gainesville, etc., Electric R. 
Co. v. Austin, 127 Ga. 120, 56 SE 254. 


52. Georgia Pac. R. Co. y. Blanton, 
84 Ala. 154, 4 S 621; Tampa Electric 
Co. v. Barber, 81 Fla. 405, 88 S 302; 
Johnson vy. Louisville, etc., R. Co., 59 
Fla. 305, 52 S 195; Jones v. Jackson- 
ville Electric Co., 56 Fla. 452, 47 S 1; 
Seaboard Air Line R. Co. v. Smith, 53 
Pla. 375; 43 8.235; Gainesville, etc., 
Hlectric R. Co. v. Austin, 127 Ga..120, 
56 SH 254; Kemp v. Georgia Cent. R. 
Co., 122 Ga. 559, 50' SH 465; Central 
of Georgia R. Co. v. McKey, 13 Ga. A. 
477, 79 SE 878; Hllenberg v. Southern 
R. Co., 5 Ga. A. 389, 63 SH 240; Ala- 
bama, ete., R. Co. v. Thornhill, 106 


Cent. R. Co., 103 Miss. 405, 60 S 566; 
New Orleans, etc., R. Co. v. Cole, 101 
Miss. 178, 57 S 556. But see Alabama 
Great Southern R. Co. v. Daniell, 108 
Miss. 358, 66 S 730 (holding that Code 
[1906] § 1985 does not place upon a 
railroad company the burden of proy- 
ing freedom from negligence, but only 
of showing the circumstances under 
which the injury occurred, and when 
such ‘circumstances are shown, the 
statutory presumption ceases). ~~ 


[a] Rule applies (1) although 
plaintiff may allege in different counts 
that the injury occurred in either one 
of two ways because of various acts 
of negligence on the part of the com- 
pany. Gainesville, etc, HBlectric R. 
Co. v. Austin, 127 Ga. 120, 56 SE 254; 
Yazoo, ete, R. Co. v. Landrum, 89 
Miss.* 399, 42 S 675. (2) But it has 
been held that this need not be shown 
“by satisfactory affirmative’ evi- 
dence.”” Sommers vy. Mississippi, etc., 
R. Co., 7 Lea (Tenn.) 201. 


{b] Thus, where the railroad has 
demonstrated by the circumstances 
and negative testimony that the in- 
jury of deceased was received 
through no negligence of any of its 
officers or agents and thereby ab- 
solved itself from liability, a statute 
relating to prima facie liability of the 
railroad has no application. Colum- 
bus; ete, R.-Co; vs ‘Cobbs; 156) Miss! 
604, 126 S 402. 


[ce] Violation of regulation.— 
Where plaintiff's case is based upon a 
“prima facie’ statute and upon an 
excess speed statute, defendant rail- 
road has the burden of showing how 
the injury occurred, and that it was 
not caused by negligence in running 
at excess speed. Bonds y. Mobile, 
etc., R. Co., 125 Miss. 547, 88 S 161. 


53. Tampa Electric Co. v. Barber, 
81 Fla, 405, 88 S 302; Central R. Co. v. 
Brinson, 64 Ga. 475; Smith v. Nash- 
teat ete., R. Co., 6 Coldw. (Lenn-) 


54. Central R. Co. v. Brinson, 64 
Ga. 475; Central of Georgia R. Co. v. 
McKey, 13 Ga. A. 477, 79 SE 378; El- 
lenberg v. Southern R. Co., 5 Ga. A, 
389, 63 SE 240; Illinois Cent. R. Co. v. 
Bartle, 94 Ill: A. 57. 
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utory negligence, but failed to do so,5> unless such 
fact is already shown by evidence adduced by defend- 
ant.°° Under such a statute, if a complaint is based 
on negligence and willful injury, the railroad has 
the burden of proving freedom from negligence,°* 
but plaintiff has the burden of proving the willful 
injury.°8 Such statutes do not apply to shift the 
burden where plaintiff seeks to recover on the doc- 
trine of last clear chance.®® Where liability is 1m- 
posed by statute for all injuries occasioned in whole 
or in part by a failure to fence, plaintiff need not 
prove that the existence of a lawful fence would have 
prevented his going upon the tracks.®° 


Prima facie liability for acts of servant. Under a 
statute raising a presumption of negligence against 
a railroad whenever damage is done by a person in its 
employ,® the presumption does not arise until it has 
been shown that the act of the servant was done in 
the conduct of his employment,*? although it has been 
held that the railroad has the burden of proving the 
exercise of due care by its servant or else be liable 
even though the act was not within the scope of em- 
ployment.°? 

Lookouts, signals, and warnings. Under a stat- 
ute requiring the railroad to keep a lookout for per- 
sons and property upon its tracks and making it lia- 
ble for injuries from failure to do so,°* upon proof 
of injury a prima facie case is made out against the 
railroad,®* and the burden rests upon it to show free- 
dom from negligence by proving compliance with 
the terms or conditions of the statute,°® and proof 
need not be made that failure to comply with the 
statute was the proximate cause of the injury.** 
These statutes have been held applicable only to in- 
juries resulting from the actual running of trains.°® 
Under a statute requiring a lookout, it has been held 
that the burden is on plaintiff to show that the in- 
jured party appeared upon the track or so near there- 
to as to constitute an obstruction.®® Under a stat- 
ute providing that upon injury to persons or prop- 
erty the burden is on defendant to show compliance 
with other provisions relative to sounding bells or 


55. St. Louis, etc., R. Co. v. Town- 


send, 69 Ark. 380, 63 SW 994. Ark. 61, 


RAILROADS © . : 


Southwestern R. Co. 
102 SW 700; 
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whistles at certain places,7° on proof of injury to 
plaintiff at such a place, the burden shifts to defend- 
ant to prove freedom from negligence and compliance 
with the statute,“! or that a compliance with the 
statutory regulations would not have availed to pre- 
vent the injury,’?? but unless the injury occurred at 
such a place proof of compliance is not necessary.** 
Under a statute requiring electric headlights except 
in certain circumstances or under certain condi- 
tions,’* the railroad has the burden of proving that 
the locomotive which caused the injury was so 
equipped or came under an exception.*® 

Violation of ordinance. Under a statute making a 
railroad liable for any injuries resulting while a train 


-is operated in a city in a manner violating a munici- 


pal ordinance, the fact that, when the injury oc- 
curred, the train was running in excess of the speed 
allowed by an ordinance raises the presumption of 
negligence against the railroad.*® 


Trespassers. While it has been held that these 
statutes apply to injuries to trespassers,’? and that 
the element of trespass is merely a factor to be con- 
sidered in determining the degree of care required of 
defendant,’*® under the rule that one relying upon sim- 
ple negligence must allege and prove that he was 
not a trespasser,’® the statutes under discussion have 
been held not to impose on the railroad the burden 
of acquitting itself of negligence in injuring a tres- 
passer,®° although a presumption of negligence aris- 
es in the case of a trespasser, even though it is al- 
leged that the injury was willful and wanton, if plain- 
tiff has established a duty to anticipate his presence 
on the tracks.§1 In some jurisdictions lookout stat- 
utes expressly apply notwithstanding contributory 
negligence on the part of the person injured,®? in 
which case they extend to trespassers;°* but in eas- 
es of injury to trespassers, plaintiff must show that 
the injury occurred under such circumstances that, 
had a lookout been kept, it could have been avoided, 
before the burden shifts to defendant.®* 


[§ 2251] (3) Res Ipsa Loquitur. The doctrine of 
res ipsa loquitur®® has been held not to apply in eases 


v. Graham, 83 


Guire v. Chicago, etc., R. Co., 120 Ill. 
Chattanooga | A. 111. 


pa vat 


56. St. Louis, etc., R. Co. v. Town- 
send, supra. 


57. Smith v. Louisville, etc., R. Co., 
219 Ala. 676,123 S 57; Carlisle v. Ala- 
bama Great Southern R. Co., 166 Ala. 
591, 52 S 341: 


58. Smith v. Louisville, ete, R. 
Go.,, 289 Ala. 676, .123 .S. 575, (Carlisle 
vy. Alabama Great Southern R. Co., 166 
Ala. 591,.52 S 341. 


59. Louisville, ete., R. Co. v. Jones, 
191 Ala. 484, 67 S 691. 


60. Berndl v. Director Gen. of 
Railroads, 177 Wis. 210, 188 NW 81. 


61. See statutory provisions, 

62. Latimore v. Louisville, ete., R. 
Co., 34 Ga. A. 263, 129 SE 108 (plain- 
tiff shot by guard). 


63. Furney v. Tower, 36 Ga, A. 698, 
137 SE 850. 


64. See statutory provisions. 


65. Jenkins v. Midland Valley R. 
Co., 187 Ark. 595, 209 SW 721; Puri- 
foy vy. Lester Mill Co., 99 Ark. 490, 138 
SW 995. 

66. Kelly v. De Queen, etc., R. Co., 
174 Ark. 1000, 298 SW 347; St. Louis, 
ete., R. Co. v. ’Gibson, 113 Ark, 417, 168 
Sw 1129; Purifoy v. Lester Mill Co., 
99 Ark. 490, 1388 SW 995; St. Louis 


Station Co. v. Harper, 138 Tenn. 562, 
199 SW 394; Louisville, ete., R. Co. v. 


Connor, 9 Heisk. (Tenn.) 19; Smith v. 
Nashville, ete., RR. Co.,..6 Coldw. 
(Tenn.) 589. 


67. Southern R. Co. v. Koger, 219 
Fed. 702, 185 CCA 374 [certiorari den 
yt S.. 633, 35 SCt 9388.59 1, ed. 


68. St. Louis, ete., R. Co. v. Cook- 
sey, 70 Ark. 481, 69 SW 259. 

69. S'Cincinnatl, ete. Oo. 
Brock, 132 Tenn. 477, 178 SW i115; 
Louisville, GLC. aR: Co. Vv. Salmon, 3 
Tenn. Civ. A. 721. 

70. See statutory provisions. 


71. Nashville, ete. R. v. Wallace, 
164 Ala. 209, 51 S 871. 


72. Georgia Pac. R. Co. v. Blanton, 
84 Ala. 154, 4 S 621. 


73. Southern R. Co. v. Smith, 163 
Ala. 174, 50 S 390. 


74. See statutory provisions. 


75. Barnes vy. Atlantic Coast Line 
R. Co., 168 N. C. 512, 84 SE 805; Pow- 
ers v. Norfolk Southern R. Co., 166 
N. C. 599, 82 SE 972. 


76. Illinois Cent. R. Co. v. Ashline, 
171 Ill. 318, 49 NE 521; Cook v. Chi- 
cago, etc.,. Ri Co., 153: Tll. A. 696% “Me- 


77. Georgia, etc., 
Fla. 714, 79 S 276; Butler v. Southern 
RonSor, 63 Fla. 95, 58 S 225: Missis- 
sippi Cent. R. Co. Vv. Robinson, 106 
Miss. 896, 64 S 838. 


78. Butler v. Southern R. Co., 63 
Fla. 95,58 S 225. 


79. See supra § 2246. 


80. Louisville, etce., R. Co. v. Ray- 
burn, 192 Ala. 494, 68 S 356; Empire 
Coal Co. v. Martin, 190 Ala. "169, 67 S 
4353" Tice. “vy. Central of Georgia R: 
Co., 25 Ga. A. 346, 103 SE 262. 


81. Central of Georgia R. Co. 
Bridwell, 34 Ga. A. 77, 128 SH 538: 
Tice v. Central of Georgia RAiCos; 25 
Ga. A. 346, 103 SE 262. 


82. See statutory provisions. 


83. -St. Louis, etc., R. Co. v. Gib- 
son, 107 Ark. 431, 155 SW 510. 


84. St. Louis-San Francisco R. Co. 
v. Williams, 180 Ark. 413, 21 SW (2d) 
611; Kelly y. De Queen, etc., R. Co., 
174 Ark. 1000, 298 SW 347; Porter v. 
Seullen, 129 Ark. U7, 295 Sw Site 
Louis,,ete,,. R.- Co. ‘yi. Zerr,< 11/0 "Ark. 
5197 LEZ Siw voc eSt. Louis, etc., RR. 
ee v. Gibson, 107 Ark. 481, 155 SW 


85. See Negligence §§ 768-786. 
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§§ 2251-2252] 


of injury to one to whom the railroad owed no duty 
beyond that of refraining from positive acts of neg- 
Nor does it apply 
where the proof shows that the injury might have 
been caused by something other than defendant’s 
negligence ;°* but the doctrine has been held applica- 
ble to cases of injury from projections from ears or 
trains;$® but the contrary has been held when the 
injured person was a trespasser®® or where it is not 
that defendant could or should have had no- 
It has also been held to ap- 
ply where a coupling failed and released cars which 
The doctrine has 
been held not to apply so as to raise a presumption of 
negligence in allowing ice to form near tracks from 
water discharged from locomotives.°? 

[§ 2252] (4) Contributory Negligence. 
as modified by statutes®* the rules as to the burden of 


ligence’® or wanton injury.’ 


shown 
tice of the projection.® 


injured a person unloading a ear.°? 


86. Louisville, etc., R. Co. v. 
low, 169 Ky. 140, 183 SW 470. 


87. Shafer v. Tacoma Eastern R. 
“ Co., 91 Wash, 164, 157 P 485 


88. Harris v. Boston, ete., R. Co., 
(Mass.) 170 NE 424;. Deister vy. Kan- 
sas City Northwestern R. Co., 271 
Mo. 63, 195 SW 499; Eaton v. New 
Works ©ent., ete., KR: GOs TIO IN. Yee, 
88 NE 378. 


{a] Intervening force.—Doctrine 
of “res ipsa loquitur’’ does not apply 
where consignee’s employee took hold 
of wheel of freight car brake, which 
thereupon became unset, and em- 
ployee was thrown to ground. Stin- 
son v. New York Cent. R. Co., 30 Oh. 
A. 539, 165 NE 860. 


89. Delaware, ete., Co. v. Dix, 188 
Fed. 901, 110 CCA 535; Thompson v. 
St. Louis Southwestern R. Co., 234 
Mo. 336, 148 SW 484; Scott v. Davis, 
216 Mo. A. 530, 270 SW 433; Tateman 
v. Chicago, etc., R. Co., 96 Mo. A. 448, 
70 SW 514; St. Louis Southwestern 
R. Co. v. Wilcox, 57 Tex: Civ. A. 3, 121 
SW 588. 

[a] Thus evidence that plaintiff, 
while rightfully on a railroad plat- 
form, was struck by a loose car door 
makes out a prima facie case of neg- 
ligence under the res ipsa loquitur 
doctrine, and places the burden of 
proof upon the railroad to explain. 
Thompson y. St. Louis Southwestern 
R. Co., 243 Mo. 336, 148 SW 484. 


90. Preslar v. Mobile, ete., R. Co., 
135 Tenn. 42, 185 SW 67. 


91. Vandenburgh vy. Chicago, etc., 
Ro 1Co,,, L74 TIT AL 225- 


92. Di Iordio v. Director Gen. of 
Railroads, 270 Pa. 111, 112 A 742. 


93. Bisentrager v. Great Northern 
Rios, L7s Lowa, v3, LEO IN W Bi: 

94. See supra § 2250. ° 

95. Burden of proof of contribu- 
tory negligence generally see Negli- 
gence §§ 749-761. 

96. Presumptions as to contribu- 
tory negligence see Negligence §§ 
738-749. 

97. See cases infra notes 98-3. 

98. Iowa.—Brossard v. Chicago, 


etc., R. Co., 167 Iowa 703, 149 NW 915; 
Carlin Vv. Chicago, etc., 1, Co; 37 Iowa 
16. 


Mar- 


Mass.—Robinson y. Fitchburg, etc., 
Ee Go. at. Gray (925 


Mich.—Pzolla v. Michigan Central 
R. Co., 54 Mich. 273, 20 NW 71; Mich- 
igan Cent. R. Co. v. Coleman, 28 Mich. 
440. 


N. H.—Doucette v. Boston, etc., R. 
a i N. H. 419, 92 A 738. 


N. J.—Moore v. Central R.. Co., 24 
N._J. L..268. 


N. Y.—Fitzgibbons v. Manhattan R. 


° 


RAILROADS 


generally.®* 


negligence,” 


of defense.® 


Except 


Co., 88 NYS 341; Winslow v. Boston, 
ete: Ri. Coli NYSt 831, 


Pa.—Hauseman vy. Cornwall R. Co., 
3 LancLRev 257. 


Porto Rico.—Martinez v. gimer ican 
R. Co., 5 Porto Rico Fed. 31 


gp ae ae v. Rutland nl Co.,, 89 
Vt. 278, 95 A 544, AnnCas1918A 943. 


[a] Presumption.—One who 
stands so close to the rails as to be 
within reach of the overhang of a 
passing train is presumptively negli- 
gent. Haaland v. Maine Cent. R. Co., 
125 Me. 52, 130 A 865. 


99. Baltimore, ete., R. Co. v. Web- 
ster, 6 App. (D. C.) 182; Hunter v. 
Montana Cent. R. Co., 22 Mont. 525, 
Si Pe Leo: —Missounis sete. ke 1Oo8 we 
Scarborough, (Tex. Civ. A.) 68 SW 
196; Southern R. Co. v. Bruce, 97 Va. 
92, 338 SE 548. 


[a] Plaintifi’s own evidence held 
to show negligence on his part pre- 
cluding a recovery. Atlanta, etc., R. 
Co..v. Loftin, 86 Ga. 43, 12 SH 186; 
Gulf, ‘ete. FR. Co. v. Prazalk, (Tex, Civ. 
A.) 181 SW 711 (where plaintiffs 
averred that their minor son was 
asleep at a point dangerously near 
defendant’s tracks when killed, they 
had the burden of proving that he was 
not guilty of contributory negligence 
in being in that place of danger when 
struck). 


1. Moore v. Central R. Co., 24 N. J. 
L. 268; Wichita Falls, ete., R. Co. v. 
Mendoza, (Tex. Civ. A.) 240 SW 570; 
Caldwell v. Houston, etce., R. Co., 54 
Tex. Civ. A. 399, 117 SW 488; Inter- 
national, etc., R. Co. v. De Ollos, (Tex. 
Civ. A.) 76 SW 222; Missouri,. etc., 
R. Co. v. Searborough, (Tex. Civ. A.) 
68 SW 196; Southern R. Co. v. Bruce, 
97 Va. 92, 33 SE 548. 


fa] In Georgia under Code § 3033, 
where the company showed itself 
without fault by proof that reason- 
able and ordinary care and diligence 
had been exercised by its employees, 
the burden of proving want of con- 
tributory negligence was on the par- 
ty injured. Central R.. Co. v. Moore, 
61 Ga. 151. 


2. Toledo, ete., R. Co. v. Chisholm, 
83 Fed. 652, 27 CCA 663; Southern In- 
diana R. Co. v. Peyton, 157 Ind. 690, 
61 NE. 722. "Texas, ete., R..Co. vi. Shoe- 
maker, 98 Tex. 451, 84 SW 1049 [rev 
(Civ. A.) 81 SW 1019]; Missouri, etc., 
R. Co. v. Sharp, (Tex. Civ. A.) 120 SW 
363; International, etc., R. Co. wn. 
Jackson, 41 Tex. Civ. A. 51, 90 SW 
918; Kroeger v. Texas, etc., R. 
80 Tex. Civ. A. 87, 69 SW 809. 


3. D. C.—Baltimore, ete., R. Co. v. 
Webster, 6 App. 182. 

Ind.——Harmon v. 
199, 144 NE 241. 

Ky.—Paducah, etc.,“R. Co. v. Hoehl, 
12 Bush 41. 


Speer, 195 Ind. 
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proof of,°® and presumptions as to,®* contributory 
negligence are those prevailing in the particular ju- 
risdiction with reference to actions for negligence 
While in some jurisdictions the burden 
of proof is on plaintiff to show that the party in- 
jured was free from contributory negligenee,?® in 
other jurisdictions, however, except where plaintiff’s 
own ease discloses contributory negligence,®® or where 
a prima facie case of such negligence is established 
by all the facts and circumstances in the ease, he 
need not further prove freedom from contributory 
but the burden of proof is then on de- 
fendant to show contributory negligence as a matter 
Contributory negligence on the part 
of the injured person is not Peed * but it is pre- 
sumed that he exercised due care.® 
dren under a certain age are presumed incapable of 
contributory negligence,® the burden is on the -rail- 


Where chil- 


Md.—Frech v. Philadelphia, etc., R. 
Co., 39 Md. 574. 


Mass.—Sullivan vy. Boston, etc., R. 
Co.,.242 Mass. 188, 136 NE 373. 


Mo.—Hawkins v. Missouri Pac. R. 
Co., 182 Mo. A. 323, 170 SW 459. 


Mont.—Hunter v. Montana Cent. R: 
Co., 22 Mont. 525, 57 P 140. 


N. C.—MeNeill v. Atlantic Coast 
Line R. Co., 167 N. C. 390, 83 SE 704. 


S. C.—Carter v. Southern R. Co., 93 
S. C. 329, 75 SH 952, 75 SH 1135. 


Tex.—Stiles v. Union Terminal Co., 
(Civ. A.) 27 SW (2d) 911; Kansas 
City,. ete., Ra Co. Ve starr (Clive dae) 
194 SW 687; St. Louis Southwestern 
R. Co. v. Watts, (Civ. A.) 173 SW 909 
[rev on other grounds 101 Tex. 106, 
216 SW 391]; Missouri, ete., R. Co. v. 
Wall, (Civ. A.) 110 SW 453 [rev on 
other grounds 102 Tex. 362, 116 SW 
1140]; Missouri, etc., R. Co. v. Sear- 
borough, (Civ. A.) 68 SW 196. 


Utah.—Anderson v. Union Pac. R. 
Co., 289 P 146. 


Va.—Southern R. Co. v. Bruce, 97 
Va. 92, 33 SE 548. 


W. Va.—Mullens v. Virginian R. 
Co., 94 W. Va. 601, 119 SE 852. 


Wis.—Kressin v. Chicago, etc., 
Co., 194 Wis. 480, 215 NW 908. 


4. Toledo, etc., R. Co. v. Chisholm, 
83 Fed. 652, 27 CCA 653; Roy v. Geor~ 
gia. Rete. Cos.27 .GastAe 34, S86l 5 
328; Louisville, etc., R. Co. v. Philpot, 
215 Ky. 682, 286 SW 1078; Atchison, 
etc., R. Co. v. Shadden, (Tex. Civ. A.) 
185 SW 629. 


[a] Knowledge of train schedules. 
—(1) One walking on railroad track 
as trespasser is not presumed to have 
knowledge of schedule of freight or 
passenger trains. Atlantic Coast 
Line R. Co. v. Fulford, 159 Ga. 812, 127 
SE 274 [answers to cert questions 
conformed to 33 Ga. A. 631, 127 SE 
812]. (2) There is no rule raising pre- 
sumption that railroad passenger 
trains runs on schedule time. Atlantic 
Coast Line R. Co. v. Fulford, 159 Ga. 
812,127 SE 274 [answers to certified 
questions conformed to 383 Ga. A. 631, 
127 SE 812]. 


5. Whiteaker v. Missouri Pac. R. 
Co.,, (Mo: A.) 15 SW. (2d).952;- Davis 
Vv. Quincy, etc., R..Co., 155: Mo. A. 312) 
136 SW 718; Spears v. Chicago, ete., 
R. Co., 43 Nebr. 720, 62 NW 68; Hast- 
ings v. South Shore R. Co., 272 Pa. 
202, 116 A 155; Di Lordio v. Director, 
Gen. of Railroads, 270 Pa. 111, 112 A 
742; Et. Worth, etc., R. Go. vy. Lon= 
gino, 54 Tex. Civ. A. 87, 118 SW 198 
[aff 108 Tex. 250, 126 Sw 8]; Mis- 
Souri, ete., RR. Co..v. Wall, (Tex. Cin 
A.) 110 SW 453 [rev on other grounds 
102 Tex. 362, 116 SW 1140]. 


6. Age at which contributory neg- 
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road to rebut this presumption.?. When the employee 
of a third person is injured on his master’s premises 
by a railroad car thereon, it will be presumed that 
he was pursuing his duties.® 


Looking and listening. It will be presumed, in 
favor of defendant where the injured party could 
have seen or heard the approaching train which 
caused his injury in time to avoid the accident, that he 
did not look and listen, or that he did not heed what 
he saw or heard,® and, in the absence of contrary 
evidence, that the injured person was possessed of 
ordinary intelligence and physical ability;1° but 
failure to offer proof that he did stop and Jook raises 
no presumption unless it is shown that had he looked 
he must have seen the approaching train.1! There 
is no presumption that an injured person relied on 
compliance, by defendant, with a city ordinance con- 
trolling the speed of trains.!? 


[§ 2253] (5) Injury Avoidable notwithstanding 
Negligence of Person Injured. When recovery is 
sought under the doctrine of discovered peril, last 
clear chance, or, as it is sometimes called, the “hu- 
manitarian doctrine,’’+* the burden is on plaintiff to 
prove that the operatives of defendant’s train either 
actually saw1* or, under circumstances récognized 
in some jurisdictions, in the exercise of ordinary care, 
could have seen the injured party in time to have 
avoided injuring him,?® and further that they discov- 


ligence is chargeable see Negligence § Raat Co. v. Bunch, 82 Ark. 522, 102 SW 


553. 


7 Virginia- Carolina Re ACOw. Ve 
Clawson, 111 Va. 313, 68 SE 1003. 
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Miss.—Dixon v. Southern R. Co., 
111 Miss. 144, 71 S 306. 


[§§ 2252-2255 


ered the injured party’s peril,1® and that the discov- 
ery was made in time to enable defendant, by exercise 
of proper care, to avoid the injury.** When plain- 
tiff shows that he himself was negligent, he must 
prove that supervening negligence of defendant was 
the proximate cause.*® 


[§ 2254] (6) Willful or Wanton Injury. When 
failure to exercise care is so gross as to show a lack 
of regard for the safety of others, it justifies a pre- 
sumption of willfulness or wantonness.'® But an ac- 
cident does not raise any presumption of willful or 
intentional disregard of the duty owed to trespass- 
ers.2° In an action for willful injury the fact that 
one was killed on the track does not raise any pre- 
sumption that deceased was ever upon the track in 
front of the engine which killed him,?? nor, in such 
case, does the fact that the track was straight and 
the engineer kept a lookout ahead raise any presump- 
tion that deceased was seen by the engineer.” 
Where the injured party was a trespasser to whom 
the railroad owed no duty beyond that of refraining 
from willfully or wantonly injuring him,?* the bur- 
den of showing a breach of such duty is on plain- 
tiff.24 A trespasser does not have to prove mali- 
cious or intentional wrongs to recover for injury re- 
ceived after, discovery of peril.?° 

[§ 2255] b. Admissibility of Evidence—(1) In 
General. The rules governing the admissibility of 


16. Webb v. Kansas City Southern 
Re Co.;, 137. Ark. 107, 208, SW. 301; 
Jones v. St. Louis, ete., R. Co., 96 
hae 366, 1381 SW 958; Louisville, etc., 
v. Mann, 227 Ky. 399, 13 SW 


8. Kressin v. Chicago, etc., R. Co., 
194 Wis. 480, 215 NW 908, 


9. U. S.—Payne v., Blevins, 
Fed. 310. 


Cal.—Jones v. Southern Pac. Co., 
74 Cal. A. 10, 239, P 429. 


Ind.—Lamport v. Lake Shore, etc., 
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R. Co., 142 Ind. 269, 41 NE 586; "Ohio, 
etc., R. Co. v. Hill, 117 Ind. 56, 18 
NE 461; Harmon v. Speer, (A.) 127 
NE 154. 


Kan.—Gaffney v. Atchison, etc., R. 
Co., 107 Kan. 486, 192 P 736. 


Mo.—Lien v. Chicago, etc., R. Co., 
79 Mo. A. 475. 


Oh.—Bellefontaine R. Co. v. Snyder, 
24 Oh, St. 670. 


[a] Thus, where several trains, 
other than the train striking an em- 
ployee of an independent corporation 
repairing an intersection, had passed 
the point at which he worked, and to 
which he gave right of way, it would 
be presumed that he saw the train 
which struck him standing still at a 
water tank a short distance from the 
intersection. Jones v. Southern Pac. 
Co., 74 Cal. A. 10, 239 P 429. 


10. Atlantic Coast Line R. Co. v. 
Fulford, 33 Ga. A. 631, 127 SE 812 
[conforming to answers to certified 
questions 159 Ga. 812, 127 SE 274]; 
Wichita Falls, etc., R. Co. v. Ember- 
lin, (Tex. Civ. A.) 255 SW 796 [rev on 
other grounds 267 SW 463]. 


11. McVey v. Chesapeake, etc., R. 
Co., 46 W. Va. 111, 32 SE 1012. 

12. Mockowik vy. Kansas City, etc., 
R. Co., 196 Mo. 550, 94 SW 256. 

13. See Negligence §§ 539-545. 
Soy ee, of railroad see supra § 


14. Ark.—St. Louis, etc., R. Co. v. 
Humbert, 101 Ark. 532, 142 SW 1122; 
Adams v. St. Louis, ete., R. Co., 83 
Ark. 300, 103 SW 725; Chicago, etc., 


Mo.—Hufft v. St. Louis, etc., R. Co., 
222 Mo. 286, 121 SW 120; Frye v. St. 
Louis, etc., R. Co, 200 Mo. 377, 98 SW 
566, 8 LRANS 1069; Ervin v. St. 
Louis, ete., R. Co., 158 Mo. A. 1,°139 
Sw 498. 


Mont.—McIntyre v. Northern Pac. 
R. Co., 56 Mont. 43, 180 P 971. 


N. C.—Harrison v. Atlantic Coast 
Line R. Co., 168 N. C. 382, 84 SE 519 
(stating Virginia rule). 


Tex.—St. Louis Southwestern R. 
Co. v. Anderson, (Civ. A.) 206 SW 
696; Whitney v. Texas Cent. R. Co., 
50 Tex. Civ. A. 1,110 SW 70; Luna v. 
Sipe oe: etc., R. Co., (Civ. A.) 73 SW 


[a] Rule applied.—There is no in- 
ference that a stranger crossing a 
railroad switch yard has an implied 
invitation or license to do so; but he 
is a mere trespasser, and as such not 
entitled to recover for injuries from 
a train, where it does not appear that 
the railroad’s servants in charge 
thereof were negligent or unmindful 
of his safety after his presence was 
discovered. Waldrep v. Georgia R., 
etc., Co., 7 Ga. A. 342, 66 SE 1030. 


[b] Where there wére no obstruc- 
tions to their view, the jury may infer 
that railroad employees saw a person 
dangerously near to the track in time 
to avoid injuring him, notwithstand- 
ing their denials. Houston, ete., R. 
Co. v. Finn, (Civ. A.) 107 SW 94 [aff 
101 Tex. 511, 109 SW 918]. - 


Burden of proving last clear chance 
in actions for negligence generally 
see Negligence § 760. 


15. Koegel v. Missouri Pac. R. Co., 
181 Mo. 379, 80 SW 905; Conley v. 
Chicago, etc., R. Co., (Mo. A.) 284 SW 
180; Draper v. Atlantic Coast Line R, 
Cou, (161 Ne Co 807 VT RSE 23d) blen= 
derson v. Atlantic Coast Line R. Co. ef 
159 N. C. 581, 75 SE 1092. 


Sufficiency of constructive knowl- 
edge see supra § 2239. 


Co. 
ta Zoey Holder v. North Carolina 
RnCor, 160 N. Cc. 3, 75 SE 1094. 

17. Ala.—Louisville, ete., R. Co. v. 
Moran, 190 Ala. 108, 66 S 799; South- 


ern R. Co. v. Smith, 163 Ala. 174, 50 
S 390. 


Ark.—Jones v. St. Louis, ete, R. 
Co., 96 Ark. 366, 131 SW 958. 
Ky.—Kentucky Tract., ete., Co 


Brackett, 210 Ky. 756, 276 Sw 828: 
Louisville, ete., R. Co. v. Cooper, 13 
Ky. Op. 473. 

La.—Jones v. pee, 
121 La. 39, 46 S 61 


N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 1388 SH 535. 

Tex.—Caldwell v. Houston, ete., R. 
Co., 54 Tex, Civ. A. 399, 117 Sw 488. < 

18. Carlson v. Connecticut Co., 95 
Conn. 724, 112 A 646. 

19. La Forest v. Chicago, etc, R. 
Co., 245 Ill. A. 325, 


20. Duree v. Wabash R. Co., 241 
Fed. 454, 154 CCA 286; Chicago, etc., 


ete: ARe Cos 


Ren€os « Ve Dacye sts Kan. 622, 97 P 
1025. 
21. Carlisle v. Alabama Great 


Southern R. Co., 
341. 

22. Carlisle v. Alabama 
Southern R. Co., supra. 

23. See supra § 2126. 

24. Ala.—Louisville, atte RR. Coav: 
Porter, 196 Ala. 17, 71 Sig 34, 


Ill.—Sary v. Peoria, etc., Union R. 
Co., 248 Ill. A. 417 


Me, ere en v. Boston, ete,, R 
Co., 115 Me. 467, 99 A 441. 


Mass.—Bjornquist v. Boston, etce., 
R. Co., 185 Mass. 130, 70 NE 53, 102 
AmSR’ 332. 


Porto Rico.—Ramirez v. American 
R. Co., 23 Porto Rico 298, 

25. Chesapeake, etc., 
Hawkins, 187 Fed. 568, 109" cow” "258. 


166 Ala. 591, 52 S 


Great 


SSS eS ee eee 
For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number 
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§ 2255] 


evidence in civil actions generally?® apply in actions 
against a railroad for injuries to persons on or about 
railroad premises other than at crossings.?7 
ject to these rules plaintiff may introduce any com- 
petent evidence to sustain his cause 


26. See Evidence §§ 89-162. 
27. See cases infra this section. 
28. See cases infra this note. 


[a] Evidence held admissible.— 
(1) To show negligence of defendant 
or servants of detendant. Northern 
Alabama K. Co. v. Counts, 166 Ala. 550, 
51 S 988 (in an action for injuries to 
a pedestrian struck by a projection 
from a car in a train, evidence of a 
rod projecting from one of the cars in 
the same train on the day of the acci- 
dent at another station was admissi- 
ble as showing that the projecting 
rod was a part of the train causing the 
injury); Jones v. Southern Pac. Co., 
74 Cal. A. 10, 239 P 429; Louisville, 
etc., R. Co. v. Hay, 145 Ky. 655, 141 
SW 64 (evidence of the custom of the 
employees of the shipper to stay on 
the cars while switching was done by 
the trainmen was admissible to charge 
the trainmen with notice of danger to 
the employees in case care was not 
used in switching); Morrill v. Detroit, 
etc., R: Co., 159 Mich. 478, 124 NW 
520; Thompson v. Yazoo, etc., R. 
, 72 Miss. 715, 17 S 229 (habit of 
boy of jumping on and off trains); 
Tinkle v. St. Louis, ete., R. Co., 212 
Mo. 445, 110 SW 1086 (it was proper 
to admit evidence of a conversation 
between plaintiff and the foreman de- 
tailing the arrangement under which 
plaintiff went to work as cook for the 
crew, the authority of the third per- 
son to make such arrangement being 


shown); Piper v. Boston, etc., R. Co., 
75 N. H. 228, 72 A 1024; Cleveland, 
ete. RY Cosv.! Marsh, 171Ohi Cir. Ct 


1, 9 Oh. Cir. Dec. 48 (a witness may 
identify a person as a member of a 
train crew and testify that he got a 
torpedo from the station agent, al- 
though the witness at the time did 
not, know what the object was, but 
afterward learned that it was a tor- 
pedo, having distinctly seen it at the 
time); Brown v. Oregon-Washington 
R., etc., Co., 63 Or. 396, 128 P 38 (evi- 
dence that other carriers of live stock 
provided a running board on the fence 
around their loading pens is com- 
petent to show that defendant was 
negligent in failing to do so); Col- 
lins v. Chicago, etc., R. Co., 150 Wis. 
305, 186 NW 628 (evidence was admis- 
sible as to the usual mode of rebuild- 
ing bridges on operated railroads and 
as to the method of doing the work 
at the bridge in question); St. Louis, 
etc., R. Co. v. Broughton, (Tex. Civ. 
A.) 212 SW 664 (evidence as to use 
by public of street in which tracks of 
defendant were laid); Freeman v. Mc- 
Elroy, (Tex. Civ. A.) 149 SW 428; 
Over v. Missouri, ete., R. Co., (Tex. 
Civ. A.) 73 SW 535. (2) To show de- 
fects in trains and equipment. Wald- 
ron v. Payne, 277 Fed. 802; Pennsyl- 
vania R. Co. v. Hummel, 167 Fed. 89, 
92 CCA 541; Hawkins v. Missouri Pac. 
Reo; 182 Mo. A. 323, 170 SW 459. 
(3) To show obligation to fence 
tracks, failure to do which resulted 
in injury. Carlin v. Chicago, etc., R. 
Co., 397 Tll. 184, 130 NE 371. (4) To 
show negligence in failing to fence 
tracks. Carlin v. Chicago, etc., R. 
Co., 297 Ill. 184, 1830 NE 371 (evidence 
of police to fence which directed the 
company to fence its right of way at 
a point some miles distant from the 
place of the accident in accordance 
with a city ordinance is inadmissible, 
and evidence of a previous fence is 
also admissible to show notice). (5) 
Where defendant’s claim agent had 
testified to statements made by plain- 
tiff three or four days after the acci- 
dent, relating to the distance the 
train was from him when he fell down 
while attempting to get off the track, 


of action,?® and 
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defense.?° 
Sub- 


it was competent for plaintiff to ex- 
plain his statements. Missouri, etc., 

. Co, v. Williams, 50 Tex. Civ. A. 
134, 109 SW 1126. 


{b] Willful or wanton injury.— 
Evidence of the conduct of railroad 
employees in the management of the 
train which caused the injury is ad- 
missible as tending to show that the 
injury was willful and purposely in- 
flicted. Indianapolis, etc., R. Co. v. 
MeClaren, 62 Ind. 566. 


{c] Authority to remove trespass- 
er.—Testimony of a railroad com- 
pany’s brakemen that if they found 
a trespasser on a car they would put 
him off, and that it was the custom of 
brakemen to put off trespassers, is 
admissible to prove a custom of the 
company’s employees, although the 
company has a rule prohibiting any 
employee except the conductor om 
ejecting trespassers. Texas, ete., R. 
Co. v. Buch, (Tex. Civ. A.) 102 SW 
ata) [rev on other grounds 105 SW 


{d] Violation of ordinance.—(1) 
Evidence of the violation of a city 
ordinance regulating operation of 
trains is admissible on the question 
of negligence. St. Louis, etc., R. Co. 
v. Mathias, 50 Ind. 65; Kelly v. Union 
R., ete., Co., 95 Mo. 279,,8 SW 420; 
Meek v. Pennsylvania Co., 38 Oh. St. 
632; Jones v. Charleston, etc., R. Co., 
65 S. C. 410, 43 SE 884. (2) But it has 
been held that such ordinances are in- 
admissible without first showing that 
they were accepted by the company. 
Anderson v. Union Terminal R. Co., 
161 Mo. 411, 61 SW 874. 


29. See cases infra this note. 


[a] Evidence held admissible.— 
Porter v. Louisville, etc., R. Co., 202 
Ala. 139, 79 S 605 (in action for death 
under locomotive, it was proper to 
ask the engineer whether he knew 
that a man was struck at the time 
deceased was killed); Louisville, etc., 
R. Co. v. Steele, 179 Ky. 605, 201 SW 
43, LRAI1918D 3817 (evidence that 
father of boy injured in jumping from 
moving train had requested conductor 
not to permit him to .go on or ride on 
the train or go about it); Hasie v. 
Alabama, etc., R. Co., 78 Miss. 413, 28 
S .941, 84 AmSR 632 (that the en- 
gineer in charge of the train was 
competent); McGinniss v. Kansas 
City Western R. Co., 195 Mo. A. 390, 
192 SW 115 (in action for death of 
pedestrian when struck by car, if 
evidence showed that he was on the 
private right of way, the court should 
admit evidence of thé law of the state 
as to liability to trespassers);, Bar- 
rett v. New York Cent., etc., R. Co., 
157 N. Y. 663, 52 NE 659 (admissions 
of plaintiff to third person after in- 
jury); Harper v. Oregon Electric R. 
Co:;'111 Or. 71, 224 P 1096 (evidence 
to show that place of injury was not 
frequented); Galveston, ete., R. Co. 
v. Washington, 94 Tex. 510, 63 SW 534 
faff 25 Tex. GiveA: 600, 63 SW 538] 
(evidence to show that injury was the 
result of unavoidable accident admis- 
sible); Gulf, ete., R. Co. v. Matthews, 
28 Tex. Civ. A, 92, 66 SW 588, 67 sw. 
788 (on the issue whether a person 
run over by a railroad train was 
standing or walking on the track or 
lying on it when he was struck, that 
a train striking a man standing on 
the track would throw him off and 
would not run over him unless he was 
lying down); Sommerfield v. Chicago, 
etc:, R. Co., 155 Wis. 102, 143 NW 
1032 (agreement between brewing 
company and railway company under 
which switching operations were car- 
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defendant may do likewise to prove his matters of 
Thus, as tending to prove or disprove 
negligence, evidence is admissible which tends 

show the surrounding circumstances or conditions 
existing at the time and place of the accident.®° 


But 


ried on held admissible in action by 
servant of brewing company). 


[b] Rebuttal.—Testimony that a 
trainman got from the station agent 
a torpedo which exploded and injured 
plaintiff may be rebutted by evidence 
that in the receptacle from which it 
was said to be taken there were car 
seals and car locks similar in appear- 
ance to torpedoes. Cleveland, etc., R. 
Co. v. Marsh, 17 Oh./Cir. Ct. 1;498Oh: 
Cir. Dec. 48. 


30. Ala.—Northern Alabama R. Co. 
v. Counts, 166 Ala. 550, 51 S 938. 


Ill.—Northwestern El. R. Co. v. 
O’Malley, 107 Ill. A. 599. See also 
Frechett v. Illinois Cent. R. Co., 188 
WD Avot. 


Mo.—Spotts v. Wabash Western R. 
Pelt 111 Mo. 380, 20 SW 190, 38 AmSR 


sind —Houston, etc., Cos =v: 
O’Donnell, (Civ. App.) 90 sw 886 ‘Trev 
ert a grounds 99 Tex. 636, 92 SW 


W. Va.—Bias v. Chesapeake, etc., 
R. Co., 46 W. Va. 349, 33 SE 240. 


Wis.—Banderob v. Wisconsin Cent. 
R. Co., 183 Wis. 249, 113 NW 738. 


[a] For the purpose of showing 
circumstances (1) existing at the time 
and place of the accident, evidence is 
admissible im an action for injuries 
received in the nighttime at the junc- 
tion of two tracks, that the company 
had no platform or station lights at 
that point, and that there were no 
lights at the junction (Ensley R. Co. 
v. Chewning, 93 Ala. 24, 9 S 458); (2) 
or in an action for injuries caused 
by being run over by defendant’s cars, 
that the engineer and fireman were in 
charge of the cars (Reardon y. Mis- 
souri Pac. R. Co., 114 Mo. 384, 21 SW 
731), (3) or that there were visitors 
in the cab of the engine at the time, 
contrary to a rule of the company 
(Marcott v. Marquette, etc., R. Co., 47 
Mich. 1, 10 NW 538), (4) or that no 
flagman was stationed at the highway 
crossing at the time of the accident, 
although, as a matter of law, it was 
not the duty of defendant to keep a 
flagman there (Reid v. New York, etce., 
R. Co., 17 NYS 801). (5) So in an ac- 
tion for injuries received by the un- 
loading of a gravel train, evidence is 
admissible as to the manner of start- 
ing the engine which unloaded the 
train, and the character of the rope 
used for such purpose. Klugherz v. 
Chicago, etc., R. Co., 90 Minn, 17, 95 
NW 586, 101 AmSR 384. (6) Soin an 
action for injuries received at a sta- 
tion by being struck by an incoming 
train, where plaintiff claims that he 
was led to cross the track by infor- 
mation that the train was late, when- 
asa matter of fact it was not late but 
on time, it is competent to prove that 
at the time, of the accident the cross- 
ing was thronged with people. Lake 
Shore, etc.,:R. Co. v. Herrick, 49 Oh. 
St:-25, 29 NE 1052. (7) In an action 
for the death of a switchman of an- 
other road, by backing a train without 
light or warning, evidence is admissi- 
ble to show the distance between de- 
fendant’s train and a person operating 
the switch. Jackson v. Detroit, etc., 
R. Co., 161 Mich. 168, 125 NW 763. 
(8) Evidence that trespasser paid 
money to brakeman for permission to 
ride on freight train is competent to 
show .circumstances of boarding train 
and ejection. Spéers v. Missouri Pac. 
R. Co., (Mo. A.) 282 SW 131. 

[b] 
the railroad did not admit that the 
accident occurred within corporate 
limits of a certain town, the court 


Place of accident.—(1) Where - 
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evidence of facts which are irrelevant or immaterial 


is inadmissible either on behalf of plaintiff** or de- 


did not err in permitting plaintiff to 
prove that the accident occurred with- 
in such limits, although more evi- 
dence than was necessary was intro- 
duced to show that fact. Chesapeake, 
etc., R. Co. v. Banks, 142 Ky. 746, 135 
SW’ 285. (2) In ‘action for death of 
person walking on track, it was com- 
petent to show that the place of in- 
jury was in defendant’s switch yards 
and that engines were frequently op- 
erated there in moving cars. Walker 
v. Western, etce., R. Co., 146 Ga. 296, 
91 SE 44 (to show that railroad had 
no duty). (3) Evidence is admissible 
to show that the train was at a cer- 
tain place. Louisville, ete., R. Co. v. 
Daniel, 122 Ky. 256, 91 SW 691, 28 
KyL 1146, 3 LRANS 1190 (record of 
train dispatcher) ; International, ete., 
R. Co. v. Quinones, (Tex. Civ. A.) 81 
SW 757. 


31. See cases infra this note. 


[aj] Evidence held inadmissible.— 
(1) In an action for the death of 
plaintiff's decedent caused by his be- 
ing run over while riding horseback 
on the track, it is inadmissible to 
prove “that there was danger to em- 
ployees on the train in running over 
stock.” Tanner v. Louisville, etc., R. 
Co., 60 Ala. 621. (2)-In determining 
the question as to what effect a cur- 
rent of air from a running train pro- 
duced upon a boy standing near by, 
evidence of the effect of the air upon 
mail sacks thrown from running 
trains is immaterial. Graney v. St. 
Louis, etc., R. Co., 140 Mo. 89, 41 SW 
246, 38 LRA 633. (3) A particular 
description of injuries, where death 
was almost instantaneous, is imma- 


terial. Jordan: v. Grand Rapids, etc., 
R. Co., 162 Ind. 464, 70 NE 524, 102 
AmSR 217. (4) That no railing was 


between depot and switch, and that 
persons were accustomed to cross 
the switch, and that train gave no Sig- 
nal, in an action for injury to a child 
trespasser on cars hurt by backing 
train into car. Louisville, etc., R. Co. 
v. Hunt, 13°SW 275, 11 Kyl 825. ° (5) 
Evidence of condition of engine, in 
action for injury to child trespasser, 
who was not seen in time for train to 
have been stopped. Thomas v. Chi- 
cago, etc., R. Co., 114 Iowa 169, 86 NW 
259. (6) In an action for the death 
of a licensee who was killed by the 
moving of a bunk car, the question of 
the manner in which the coupling was 
made onto the car which was driven 
against the bunk car is immaterial. 
Chicago, etc., R. Co. v. Oliver, (Tex. 
Civ. A.) 159 SW 853. (7) In an ac- 
tion against a railroad company for 
injuries from being struck by a hand 
car at a point between the street and 
defendant’s depot, testimony as to the 
amount of travel on various streets 
of the city was irrelevant. Louis- 
ville, etc., R. Co. v. Berry, 111 SW 370, 
33 KyL 850. (8) Evidence of locomo- 
tive engineer that, when the engineer 
is driving in the nighttime and ob- 
serves ahead a lighted match or burn- 
ing paper, proper railroading requires 
the whistle to be sounded and the en- 
gine stopped, is inadmissible as im- 
material when the negligence is not 
based on the duty to answer the sig- 
nal and stop, but on the fact that the 
Signal being answered, the car did 
not stop. Indiana Union Tract. Co. v. 
Hiatt, (Ind. A.) 112 NE 406. (9) 
Where the competency of the engineer 
was not in issue, the exclusion of ‘evi- 
dence of his competency was not ied 
roneous. Galveston, etc., R. Co. 

Olds, (Tex. Civ. A.) 412 Sw 787. (10) 
The "incompetency or inexperience of 
the motorman is too remote to be con- 
sidered in determining whether or not 
he was negligent in failing to see peril 
of drunken man asleep on track. 


RAILROADS 
fendant.?? 
Carlson v. Connecticut Co., 95 Conn. 


724, 112 A 646. (11) Evidence that 
the train “made a running switch” 
was properly excluded, where having 
no connection with ‘the injury. Grau- 
er v. Alabama Great Southern R. Co., 
209 Ala. 568, 96 S 915. (12) Evidence 
of the number of coaches in the daily 
train of the same number and sched- 
ule as that which struck intestate 
was not admissible to prove the num- 
ber of coaches in that train. South- 
ern R. Co. v. Gullatt, 158 Ala. 502, 48 
S 472. (13) Evidence that the fore- 
man of the Pullman Company was 
about to pass between cars as 
decedent did, without any testimony 
that placed him in an exact position 
with decedent, is irrelevant, since it 
had no tendency to prove either con- 
ditions or customs, or the absence of 
negligence on decedent’s part. Gatta 
v. Philadelphia, etc., R. Co., 25 Del. 
356, 80 A 617 [rev 24 Del. 293, 76 A 
56]. (14) The striking by a train, 
running on K street, of a person on 
the track having been east of P street, 
on a track straight for four blocks, 
evidence that K_ street was not 
straight west of P street was irrele- 
vant. Louisville, etc., R. Co. v. Shoe- 
make, 161 Ky. 746, 171 SW 383. (15) 
In an action for wanton injury to a 
trespasser on track by a _ backing 
train, evidence of the duties of the 
brakeman or flagman stationed on top 
of the train as employees of the rail- 
road company was competent, but not 
as to their duties, as a matter of law, 
to the trespasser. Grauer v. Alabama 
Great Southern R. Co., 209 Ala. 568, 
96 S 915. (16) Evidence that it was 
dangerous to back a train without tak- 
ing precautions against injuring peo- 
ple where company was under no ob- 
ligation to guard against such in- 
juries at the place of the accident. 
Freeman vy. Moreman, (Tex. Civ. A.) 
146 SW 1045. (17) Ordinances re- 
quiring fencing are inadmissible in 
evidence, aS well aS correspondence 
between the commissioner of public 
works and defendant, the correspond- 
ence not showing a direction to fence, 
which is essential before any obliga- 
tion arises under the ordinances. 
Curran v. Chicago, -etc., R. Co:, 289 
Ill. 111, 124 NE 330. (18) Where a 
person is injured while walking along, 
and not across, defendant’s tracks, 
evidence that the track crossed an old 
public highway near where plaintiff 
was injured and that the company 
had failed to construct a _ suitable 
crossing over it is immaterial. Can- 
delaria v. Atkinson, etc., R. Co., 6 N. 
M. 266, 27 P 497. (19) Under a Mas- 
sachusetts statute, Pub. St. c 112, § 
208, providing ‘that all railroad corpo- 
rations shall give notice to the board 
of railroad commissioners of certain 
classes of accidents on their roads, 
and § 18, providing for investigations 
by the board, evidence that defendant 
failed to report the accident is inad- 
missible in an action for personal in- 
juries to one wrongfully on its train. 
Devoy v. Boston, etc., R. Co., 156 Mass. 
161, 30 NE 557. (20) An ordinance 
regulating the running of locomotives 
at street crossings is irrelevant in an 
action for injuries to persons on the 
track in a switch yard. Blankenship 
v. Chesapeake, etc., R. Co., 94 Va. 449, 
27 SE 20. (21) So in an action for the 
death of a railroad contractor who 
was struck by a train, evidence of con- 
versations between such contractor 
and defendant’s train despatcher and 
telegraph operator with reference to 
requiring all trains to slow down as 
they approached a bridge where the 
contractor was working is inadmissi- 
ble in the absence of evidence that 
such servants had authority to bind 
defendant in the premises. Car penter 
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Evidence which assumes the material 


v. Chicago, etc., R. Co., 126 Iowa 94, 
101 NW 758; See also Robertson v. 
Northwestern El. R. Co., 210 Ill. A. 
89. (22) Self-serving declarations of 
plaintiff that he did not know that it 
was dangerous to stop on track. Over 
v. Missouri, ete., R. Co., (Civ. A.) 73 
SW 535. (23) Evidence as to trans- 
actions by thé train conductor some 
time after the accident, plaintiff hav- 
ing no part in or knowledge of such 
transactions. Hunter v. Chicago, etc., 
R. Co., (Minn.) 230 NW 793. 


32. [a] Evidence held inadmissi- 
ble.—(1) In an action for being shot 
by a trainman, evidence of the num- 
ber of times the trainman had been 
threatened with pistols by tramps: 
held irrelevant. Baltimore, etc., 

Co. v. Deck, .102 Md. 669, 62 A 958. 
(2) That boy injured was implicated 
in theft of brass from a schoolhouse. 
Overcve Missouri; iete., RinCo:,, . (hex 
Civ. A.) 73 SW 535. (3) Evidence as 
to the custom and habits of other 
people, or as to what defendant’s em- 
ployees thought and believed concern- 
ing plaintiff or as to what they in- 
tended or did not intend to do, is not 
admissible in an action for injuries 
caused in ejecting a trespasser from a 
train. -Johnson v. Chicago, ete, R. 
Co., 123 Iowa +224, 98 NW 642. (4) 
Byviderlze of plaintiff's purpose in 
boarding a train, except as indicated 
by his conduct or declarations at the 
time, is immaterial in an action for 
injuries to a trespasser caused by his 
ejection from a moving train. John- 
son v. Chicago, etc., R. Co., supra. 
(5) In an action for injuries to a 
child, evidence is inadmissible that 
he had been warned not to go upon 
defendant’s track (Louisville, ete., R. 
Co. v. Chism, 47 SW 251, 20 KyL 584), 
(6) or as_to what was said to witness 
by the child’s parents when he told 
them that they must keep their child 
from jumping on trains (Over y. Mis- 
souri, etc., JR. Co; -( Tex ‘Civ: SA, yO73 
SW 535). (7) Evidence as to contrac 
by which party using the sidetrack 
was to keep it free from sand is prop- 
erly excluded, where the sole question 
isthe: liability of the _ railroad. 
Glapps v. Boomer, 179 Mich. 76, 146 
NW 134. (8) Agreement between city 
and railroad for construction by city 
of sewer under switch tracks. Chi- 
cago, etc., R. Co. v. Nelson, 226 Fed. 
708, 141 CCA 464. (9) Conveyances 
evidencing defendant’s right to oper- 
ate a railroad along an avenue is ir- 
relevant and immaterial in an action 
for negligence. .St. Louis, ete., R. Co. 
v. Broughton, (Tex. Civ. A.) 212 SW 
664. (10) Where negligence charged 
is permitting plaintiff's son to ride on 
freight train by brakeman, evidence 
of efforts, at time such child was not 
present, to prevent children boarding 
defendant’s trains was immaterial. 
Houston, ete. R. Co. v. Lawrence, 
(Tex. Civ. A.) 197 SW 1020. (11) In 
an action for damages by the personal 
representative of a person alleged to 
have been killed by being struck by 
a car alleged to have been negligently 
operated by defendant, evidence as to 
whether it was customary to have air 
brakes on all the cars was properly— 
excluded. Barboza vy. Pacifie Port- 
land Cement Co., 162 Cal. 36, 120 P 
767. (12) In an action for the death 
of a workman, employed by a railroad 
on its bridge, from being struck by a 
train of another railroad passing un- 
der the bridge, while standing on the 
track allowing a train to pass over the 
bridge, evidence as to what was usu- 
ally done by bridge gangs for protec- 
tion of approaching trains was prop- 
erly excluded, where the approaching 
train was not injured. Nashville, 
etc... R. Co. v. Peavier, 134 Ga. 618, 
68 SH 432. 
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fact in-question is incompetent.3? Statements of a 
witness which are mere opinions and conclusions, and 
not statements of facts, upon matters directly in 
issue and which are for the jury to determine from 
the facts proved, are ordinarily inadmissible.** Dee- 
larations or statements not connected with the acei- 
dent, made by a railroad employee, are inadmissi- 
ble,*® except for the purpose of impeaching his tes- 
timony.*® Where the acts of the person injured are 
prohibited by statute, evidence to prove a custom 
in this respect for the purpose of exeusing or explain- 
ing plaintiff’s acts is inadmissible.*7 Evidence not 
tending to show negligence, but merely tending to 
influence the jury’s emotions, is inadmissible.*§ 

Rules of railroad governing the operation of its 
trains are generally admissible in evidence to show 
negligence on its part,*® or as showing what it recog- 
nized to be ordinary eare under the conditions enu- 
merated in the rules,*® even though the rule was in- 
tended primarily for the protection of railroad em- 
ployees;*! and evidence of the violation of such 
rules is admissible as bearing on the question of neg- 
ligence vel non.*? In some jurisdictions, however, 
the rules of the railroad in such actions are inad- 
missible for any purpose.*® Rules have been held 
inadmissible in the absence of any showing that the 
injured person knew and relied on them.**# 

[§ 2256] (2) Other Accidents, Injuries, Defects, 
or Acts of Negligence. Under the general rules and 
exceptions thereto relative to admissibility of evi- 
dence of other and similar accidents or injuries in 


383. Turney v. Southern Pac. Co., 
44 Or. 280, 75 P 144, 76 P 1080. 


34 Sherfey v. Evansville, etc., R. 
Co., 121 Ind. 427, 23 NE 273; Illinois 


Barron v. 


2385 SW 335]; 


RAILROADS 


A. 675 faff 182° Tl. 
Houston, ete., 
Commn. A.) 249 SW 825 feo (Civ. A.) 
Wichita Falls, etc., R. 


267, os NE 979]; 
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actions for negligence generally,*® evidence of acci- 
dents or acts of negligence at other places or on other 
occasions, previous or subsequent, is inadmissible to 
show negligence on the part of defendant at the time 
and place of the accident,#® even though, it has been 
held, such acts amount to a usage or practice.47 Such 
evidence has been held admissible to show the proba- 
bility of the aecident happening in the manner 
claimed,*® or to show that defendant knew of the 
existence of conditions and danger.*® It is held 
that, in an action for injuries caused by the negligent 
ejection of a mail pouch from a train, evidence of a 
mail agent’s previous negligent acts in throwing out 
the pouch is admissible where the previous acts were 
sueh that in common prudence defendant should 
have anticipated that such an accident was liable to 
happen;°° and it has been held that evidence that 
a person had been struck by such a pouch on a for-. 
mer occasion is admissible.*! Evidence that condue- 
tors on other trains had authorized brakemen to eject 
trespassers is inadmissible to show authority to the 
brakemen who ejected the injured person.®? On the 
part of defendant evidence is admissible to the ef- _ 
fect that no sueh aecident as that complained of by 

plaintiff ever happened before.°* 


[§ 2257] (8) Precautions against Recurrence of 
Injury. By the weight of authority evidence that ~ 
precautions were taken by the railroad company aft- 
er the accident complained of to prevent its recur- 
rence, as in making repairs, or otherwise, is inadmis- 
sible as an admission of previous negligence in order 


46. Ga.—Jackson v. Western, etc., 
R. Co, 146°Ga. 151, 90 “SEY 963" 

Ill.—Chicago, ete., R. Co. v. John- 
son, 128 Ill. A. 20: ‘ 


Con (hex: 


Cent. R. Co. v. Watson,.117 Ky. 374, 
78 SW 175, 25 Kyl 1360; Krueger v. 
Chicago, etc., R. Co., 84 Mo. A. 358; 
Remer v. Long Island R. Co., 48 Hun 
352, NYS) 124° Café 113. Nv Y= 669) 21 
NE 1116]. 


[a] Brakeman cannot be asked 
whether certain acts are in the line 


of his duties, but he can state what. 


he was directed to do, or that he had 
done certain acts, and how long he 
had been accustomed to do them, as 
this would call for his conclusion. 
Menge v. Chicago, ete., R. Co., 84 
Mo. A. 358. 


35. Krueger v. Chicago, etc., R. 
Co., supra; Henderson vy. Atlantic 
Coast Line R. Co., 159 N. C. 581, 75 
SE 1092. 


36. Nashville, ete., R. Co. v. Har- 
ne, 142 Ala. 249, 37 S 794, 10 AmSR 


37. Oklahoma, etc., R. Co. v. Dow- 
ney, 116 Okl. 253, 244 P 173. 


38. Alabama Great Southern R. 
Co. v. Daniell, 108 Miss. 358, 66 S 730. 


[a] Thus: (1) In an action for the 
death of a trespasser, where evidence 
that the trespasser’s companion was 
also killed was admissible to show the 
cause-of the trespasser’s death, evi- 
dence of the mutilation of the com- 
panion’ body was irrelevant. Alaba- 
ma Great Southern R. Co. v. Daniell, 
108 Miss. 358, 66 S 730. (2) Evidence 
that the train crew which picked up 
the trespasser who was still living at 
that time, left the body of his com- 
panion, who had been killed, is inad- 
missible. Alabama Great Southern 
ana v. Daniell, 108 Miss. 358, 66 S 


39. Southern R. Co, v. Tiller, 20 
Ga. A. 251, 92 SE 1011; Chicago, etce., 
R. Co. v. Kelly, 75 Ill. A. 490, 80 Ili. 


Col Vv Crawford, (Tex. Civ. A.) 19 SW 
(2d) 166. 


[a] In action for injury or death 
of transfer mail clerk who was run 
over by defendant’s train.while cross- 
ing a track at the station where he 
was employed, the rules of defendant 
regulating the movements of trains 
at stations, and a rule of the govern- 
ment regulating the conduct of clerks 
in the transfer of mail are admissible 
in evidence. Chicago, etc., R. Co. v. 
Kelly, 75 Ill. A. 490, 80 Ill. A. 675. 


[b] Evidence of rules and regula- 
tions of roads other than defendant is 
admissible when at the place where 
the injury occurred there are tracks 
used in common by defendant and 
such other roads. Chicago, etc., R. 
Co. v. O’Sullivan, 40 Ill. A. 369 [Laff 143 
Ill. 48, 32 NE 398] 


[e] Rules held’ inadmissible.— 
Evidence of rules prohibiting persons 
from riding on locomotives without 
permission is immaterial and not ad- 
missible in an action for throwing 
coal at a trespasser on an engine, 
causing him to jump off. Cleveland, 
ete., R. Co. v. Davis, 56 Ill. A. 41. 


40. Smith v. Cleveland, etc. R. 
Co., 67 Ind. A. 397, 117 NE 534 [super- 
seding (A.) 115 NE 603]. 


41. Southern R. Co. v. Tiller, 20 
Ga. Ai'251, 92 SE 1011. 


42. Wichita Falls, etc., R. Co. v. 
Laas (Tex. Civ. A.) 19 SW (2d) 
166. 


43. Louisville, etc., R. Co. v. Stid- 
ham, 187 Ky. 139, 218 SW, 460; Lou- 
isville, etc., R. Co. v. Vaughan, 183 
Ky. 829, 210 SW 988; Baird v. North- 
ern Pac. R. Co. 78 "Wash. 67, 138 P 
325. . 

44. Chabott v. Grand Trunk R. Co., 
[7 N. H. 1388, 88 A995: 


45. See Negligence §§ 808-815. 


Iowa.—Hisentrager v. Great North- 
ern R. Co., 178 Iowa 713, 160 NW 311. 


Ky.—lIllinois Cent. R. Co. v. Wat- 
aon 117 Ky. 374, 78 SW 175, 25 Kyl 


Md.—Texas Co. v. Washington, etce., 
Electric R. Co., 147. Md. 167, 127 A 752, 
40 ALR 495; Bannon y. Baltimore, 
eter, RCo: 24 Mad. 108. 


Mass.—Robinson vy. Fitchburg, etce., 
Ri Co., 1% ‘Gnaiy. 92. 


[a] That it is general custom of 
railroads to make flying switches is 
irrelevant in an action for injuries 
caused by a flying switch, unless a 
ecustom of making them ‘under the 
same conditions is shown. Weather- 
fond, vetlel ere OOn ave patra 10 Tex. 
CivcAS 479, 31 SW 562 


47. Bannon vy. Baitivore etcen tk: 
Co., 24 Md. 108; Gahagan v. Boston, 
€lc,,. is) Cone Allen (Mass.) 187, 79 
AmD 724; Weatherford, ete, R. Co. v. 
eRe 10 Tex. Civ. A. 479, 31 SW 


48. Lancaster v. Settle, (Tex. Civ. 
A.) 204 SW 772. 


49. Presby v. Grand Trunk R. Co., 
eae H. 615, 22 A 554. See Negligence 

50. Ohio, etc., R. Co. v. Simms, 43 
Ill. A. 260; Pittsburg, et¢., R. Co. v. 
Warrum, (Ind. A.) 82 NE 984, (A.) 
84 NE 356; Shaw v. Chicago, ete., Ri 
Coy 23 Mich. 629, 82 NW 618, 81 Am 
SR 230, 49 LRA 308. 


51. Ohio, ete., R. Co. v. Simms, 43: 
Ill, A. 260; Shaw v. Chicago, etc., R. 
Co., 123 Mich. 629, 82 NW 618, 81 Am 
SR 230, 49 LRA 308. 


52. Tarnowski v. Lake Shore, etc., 
R. Co., 181 Ind.. 202, 104 NE 16. 


53. Louisville, etc.; R. Co. v. Law- 
son, 161 “Ky.739; 1i0CSW 138 oRA 
1917B 1161: 
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to show negligence on its part at the time and place 
of the accident,°* although it may be admitted for 
some other purpese, as for the purpose of rebutting 
or explaining some other fact put in evidence.®° 


[§ 2258] (4) Right To Go on or near Tracks.°® 
For the purpose of showing the measure of care re- 
quired of a railroad company, and the ultimate fact 
of negligence, any competent evidence is admissible 
which tends to show whether or not the injured party 
was a trespasser or mere licensee, or in other words 
whether or not he was rightfully on or near the track 
For this purpose evl- 
dence is admissible as to whether the public gen- 
erally were in the habit of going upon or along the 
track with the company’s knowledge,®* although the 
In an action for injuries 
sustained by a person while walking along a railroad 
track laid in a public street or highway, a city ordi- 


at the time of the accident.°? 


contrary has been held.®® 


54. U. S.—Isaacs v. Southern Pac. 
‘Go: 49 Fed. 797. 


Ga.—Georgia Southern, etc., R. Co. 
v. Cartledge, 116 Ga. 164, 42 SE 405, 
59 LRA 118 [overr Savannah, ete., 
R. Co. v. Flannagan, 82 Ga. 579, 9 SE 
471, 14 AmSR 183]. 


Mass.—Conry v. Boston, etc., R. Co., 
227 Mass. 411, 116 NE 733. 


Minn.—Morse v. Minneapolis; 
R. Co., 30 Minn, 465, 16 NW 358. 


N. H.—Aldrich vy. Concord, ete., R. 


etc., 


Co., 67 N. H. 250, 29 A 408. 

N. Y.—Dale v. Delaware, ete. R. 
Co., 73. N. Y. 468. 

Tex.—Texas Trunk R. Co. y. Ayres, 


83 Tex. 268, 18 SW 684; San Antonio, 
ete., R. Co. v. Lynch, 8 Tex. Civ. A. 
513, 28 SW 252; Fordyce v. Chancey, 
2 Tex. Civ. A. 24, 21 SW 181. 


Eng.—Hart v. Lancashire, ete., R. 
Co., 21 L. T. Rep. N. S. 261. 


But see West Chester, etc., R. Co. v. 
McElwee, 67 Pa. 311 (holding evi- 
dence of removal of track from close 
proximity to scales after accident 
was properly admitted for considera- 
tion of the jury in determining wheth- 
er due care had been exercised to 
avoid injury); Pennsylvania R. Co. 
v. Henderson, 51 Pa. 315 (holding 
that, in an action for injuries caused 
by reason of a railroad company al- 
lowing a passenger platform to be 
improperly placed, evidence is admis- 
sible to show that the company’s 
agent immediately after the accident 
telephoned to the superintendent the 
situation of the platform and that it 
ought to be removed, and that it was 
removed the next day). 


[a] Evidence that defective plat- 
form was repaired after accident is 
not admissible, in an action for inju- 
ries caused by such platform, to show 
previous negligence. Missouri, etce., 
R. Co. v. Wylie, (Tex: Civ. A.) 26 SW 
85. 

{b] In action for injuries received 
by slipping on ice on defendant’s plat- 

“form, evidence that afterthe acci- 
dent, sand, ashes, etc., were sprinkled 
on the ice is inadmissible. Timpson 
vy. Manhattan R. Co., 1 NYS 673. 


{e] Negligence in running train at 
undue speed at a certain point cannot 
be shown by proof that a few days 
after the accident the trains went 
more slowly. Anderson v. Chicago, 
etc., R. Co., 87 Wis. 195, 58 NW 79, 238 
LRA 203. 


55. San Antonio, etc., R. Co. v. 
Lynch, 8 Tex. Civ. A. 513, 28 SW 252: 
Fordyce v.-Moore, (Tex. Civ. A.) 22 
SW 235; Fordyce v. Chancey, 2 Tex. 
Civ. A. 24, 21 SW 181; Fordyce v. 
Withers, 1 Tex. Civ. A. 540, 20 SW 
766. 
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matter.®! 


material.®* 


[a] Evidence that after accident 
fence was erected at the station be- 
tween the inbound and outbound 
tracks was inadmissible to prove the 
feasibility of maintaining such a 
fence, where defendant railroad did 
not contend that it was not feasible. 


Conry v. Boston, etc. R. Co., 227 
Mass. 411, 116 NE 733. 
56. Evidence admissible to show 


relation of carrier and passenger see 
Carriers § 1438. 


57. [a] Evidence held admissible. 
—(1) Evidence of knowledge of rail- 
road that injured person assisted hus- 
band in ticket office of station. Croft 
v. Chicago, etc., R. Co., 132 Iowa 687, 
108 NW 1053. (2) Testimony to show 
that plaintiff was working on car in 
performance of his duty. Gray v. 
Maine Cent. R. Co., 114 Me. 530, 96 A 
1067. (8) Testimony of plaintiff that 
in undertaking to go over the private 
crossing he believed and relied on the 
fact that it was expected that he 
would cross at that place, and that 
he thought it was the intention and 
expectation of defendant that the pri- 
vate crossing should be used in un- 
loading the car. Cowans v. Ft. 
Worth, etc) Ry Co.3449. Tex" Civ. cA. 
463, 109 SW 403. (4) In an action 
against a railroad for personal injury 
while on its cotton platform from the 
fall of the steps, evidence as to the 
custom before and at the time of the 
injury in regard to the use of the plat- 
form, and as to its condition is ad- 
missible. Southern R. Co. v. Bates, 
194 Ala. 78, 69 S 131, LRA1916A 510. 
(5) Where the party injured was a li- 


| censee on defendant’s right of way at 


the time he was injured, evidence as 
to the place where he entered such 
right of way and how far he traveled 
thereon before he was injured is ad- 
missible as tending to prove that he 
was rightfully on the track. Hous- 
ton, etc., R. Co. v. O’Donnell, (Civ. A.) 
90 SW 886 [rev on other grounds 99 
Tex. 6386, 92 SW 409]. (6) A declara- 
tion or statement made by defendant’s 
station agent in response to an in- 
quiry by a person working in loading 
a car that there was no train coming 
and that he and his fellow workmen 
could go ahead and load the car is 
relevant as evidence of a license or 
permission to go upon the tracks to 
do the work. Chicago, etc., R. Co. v. 
Cox, 6145 ned. 2157) 76 (CCA t127. seh) 
A local custom to the effect that a 
railroad company required shippers 
to repair leaks in its cars before they 
would be accepted for shipment is 
competent for the purpose of showing 
that one injured while engaged in 
such work was not a mere trespasser 
or licensee. Chicago, ete., R.. Co. v. 
Pettit, 111 Ill. A. 172 [rev on other 
grounds 209 Ill. 452, 70 NE 591]. 


[§ 2259] (5) Customary Use of Tracks. 
purpose of showing the circumstances and conditions 
existing at the time and place of the accident com- 


[8§ 2257-2259 


nance is admissible to show that the railroad com- 
pany had no right to the exclusive use of the street 
or highway,°° as is also evidence of the fact that 
the company’s officers and agents had made no claim 
to an exclusive right to that part of the highway, 
in conversations or negotiations in relation to the 
Plaintiff’s testimony that he never heard 
of railroad objecting to anyone walking on its tracks 
is of such negative character as to be inadmissible.®? 
Evidence of public use of other paths than that on 
which deceased was hurt is inadmissible.** 
it is conceded that defendant was exercising the duty 
which was owed to licensees, evidence as to whether 
the injured person was a licensee or trespasser is im- 


Where 


For the 


[b] Evidence held inadmissible.— 
In an action for the death of a pedes- 
trian struck by a train, in which the 
defense was contributory negligence, 
plaintiff's testimony as to whether or 
not there were any trespass notices 
along the right of way is immaterial, 
Wery v. Buffalo, etc., R. Co., 268 Pa. 
S80, 0N2°A Ue, 


58. Ala.—Alabama Great Southern 
Buse v. Snodgrass, 201 Ala. 653, 79 


Ark.—Moody v. St. Louis, ete., R. 
Sana: Ark. 103, 115 SW 400, 131 Am 


Iowa.—Murphy v. Chicago, etc., R. 
Co., 38 Iowa 539. 


Mo.—Rice v. Jefferson City Bridge, 
etc., Co., 216 SW 746. 


Or.—Turney v. Southern Pac. Co., 
44 Or. 280, 75 P 144, 76 P 1080. 
Tex.—Turner v. Missouri, ete., R. 
Co., (Civ. A.) 177 SW 204; Texas Mid- 
land R. v. Byrd, (Civ. A.) 110 SW 199 
[rev on other grounds 102 Tex. 263, 
115 SW 1163, 20 LRANS 429, 29 Ann 
Cas. 187]; Missouri, etc., R. Co. v. Wil- 
Aes 50: Texi> Civ. “A. 134, 209" Siw 


[a] In Kentucky, under the line of 
decisions holding that mere customa- 
ry use of railroad tracks or premises 
does not change the status of tres- 
passers (see supra §§ 2111-2118), in 
an action for injuries to a trespasser 
on a railroad track in the country, 
evidence as to the use of the tracks 
as a passway by the public and as to 
obstruction of the highway by de- 
fendant railroad by casting dirt and 
débris therein is incompetent and im- 
properly admitted over objection. 
Louisville, ete., R. Co. v. Horton, 187 
Ky. 617, 219 SW 1084. 


[b] Where defendant had know- 
ingly permitted public to use its road- 
bed at the place of the accident for a 
number of years as a pathway, evi- 
dence of defendant’s general manager 
that defendant had never consented 
to such use by persons other than 
those having business with the com- 
pany is inadmissiblé¢. Gulf, ete., R. 
oor v. Matthews, 99 Tex. 160, 88 SW 


59. Birmingham Southern R. Co. 
v. Fox, 167 Ala. 281, 52 S 889. 


60. Goodrich v. Burlington, ete., R. 
Co., 108 Iowa 412, 72 NW 653. 


61. Turney v. Southern Pac. Co., 
44 Or. 280, 75 P 144, 76 P 1080 


62. Chicago, ete., R. Co. v. " Loftis, 
bean Civ. A.) 168 Sw 403. 
Wery v. AREUN ete arco. 
268 apa Sst ae PAST 7: 


64. Lusk v. Haley, 75 Okl. 206, 181 
Pe U2 %. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plained- of, and of charging the railroad company 
with notice thereof, and therefore as tending to show 
negligence on the part of the railroad company, by 
the weight of authority evidence is admissible as 
to the habit or custom of people in the neighborhood 
to go upon or along the tracks at that place.®® 
evidence of knowledge of such habit or custom and 
acquiescence therein by the railroad is admissible 
as bearing on. the degree of care required of it,®* 
or to show its wanton or willful misconduet ;°7 
evidence of customary use is not admissible where 
the injury was not caused by such a use of the 
tracks,®* or where the use is at a place remote from 
the place of the accident,®® or where walking on 
tracks is prohibited by statute,‘°® or there is no evi- 
dence to show that the use was ever authorized by 
Evidence of the amount of user on 
special occasions or at hours other than that at which 


defendant.*1 


65. Ala.—Alabama Great Southern 
R. Co. v. Grauer, 212 Ala. 197, 102 S 
125; Alabama Great Southern R. Co. 
v. Snodgrass, 201 Ala. 653, 79 S 125; 
Southern R. Co. v. Forrister, 158 Ala. 
477, 48 S 69; Alabama Great Southern 
R. Co. v. Guest, 144 Ala. 373, ie 4 pits 


Ark.—St. Louis, ete, R. 
Drumright, 112 Ark. 452, 166 en “938. 


Del.—Gatta v. Philadelphia, ete., R. 
Co., 25 Del. 356, 80 A 617 [rev 24 Del. 
293, 76 A 56]. 


Ga.—Western, etc., R. Co. v. Meigs, 
74 Ga. 857. 


T1l.—O’Connor y. Illinois Cent. R. 
Co., 77 Tll. A. 22, 90 Ill. A. 142 [rev on 
other grounds 189 Ill. 559, 59 NE 
10983 Wabash R. Co. v. Jones, 53 IIl. 
A. 12 


Lidge Net e 6tenr ip. COAL, 
Hyde, 221 Ky. 39, 297 SW 814; Louis- 
ville, ete., R. Co. v. Philpot, 215 Ky. 
682, 286 SW 1078; Illinois Cent. R. Co. 
uw Erance,. 130 Ky. 26, 112 Sw 929; 
Connell y. Chesapeake, etc., R. Co., 58 
SW 374, 22 KyL 501. 


in v. Missouri Pac. R. 
Co., 197 Mo. 720, 94 SW 967; Eckert 
Vv. = Louis, ete., R. Co., 18 Mo. A. 
352. 


N. H.—Mitchell v. Boston, etc., R. 
Co., 68 N. H. 96, 34 A 674. 


N. Y.—Reid v. New York, etc, R. 
Cosel NYS 801 


N. C.—Powers v- Norfolk Southern 
Reco. Mee NoC.. F994 82 SHY 972s 
Vaden v. North Carolina R. Co., 150 
N. C. 700, 64 SE 762; Thompson v. 
Aberdeen, etc., R. Co., 149 N. C. 155, 
62 SE 883; Hord v. Southern R. Co., 
129 N. C.. 305, 40 SH 69; McCall v. 
Southern R. Co., 129 N. C. 298, 30 SH 
6 


Oh.—Ludtke v. Lake Shore, etc., R. 
Co., 24 Oh. Cir. Ct. 120 (holding that, 
in an action for injuries to a child 
who has strayed on the track through 
an opening in the fence, evidence that 
the child was in the habit of playing 
at the end of the street which termi- 
nated at the track at the point where 
such opening was is competent as 
showing the notice the company had 
as to the situation and the liability 
of the child to pass through the open- 
ing in the fence and on the track). 


S. C.—Jones v. Charleston, etc., R. 
Co., 61 S. C. 556, 39 SE 758, 65 S. C. 
410, 43 SE 884. 


Tex.—Houston, etc., R. Co. v. Tid- 

well, (Civ. A.) 262 SW 810; Louisi- 
ana, ete., Lumber Co. v. Brown, 50 
Tex. Civ. A. 482, 109 SW 950. 


vVt.—Dent v. Bellows Falls,: ete., R. 
Co., 95 Vt. 523, 116 A 83; Lindsay v. 
Canadian Pa. ME COng 68 Vt. 556, 35 

A 513. 

Wis.—Whalen v. Chicago, ete., R. 
Co., 75 Wis. 654, 44 NW 849; Hoppe 
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So 
but 


sible.7® 
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v.. Chicago, ete., R. Co:, 61 Wis. 857; 
21 NW 227; Townley v. Chicago, etce., 
R. Co., 53 Wis. 626, 11 NW 55. 


[a] Evidence admissible: (1) To 
show customary use. Alabama Great 
Southern R. Co. v. Grauer, 212 Ala. 
197, 102 S 125; Davis v. Antol, 203 Ky. 
273, 262 SW 278. (2) To show duty to 
anticipate presence. Louisville, etce., 
R. Co. v. Steele, 179 Ky. 605, 201 SW 
43, LRA1918D 317 (evidence as to cus- 
tom of boys to ride on and jump on 
and off of the train, and of the con- 
ductor’s practice in permitting them 
to do so); Gray v. Maine Cent. R. Co., 
114 Me. 530, 98 A 1067; Rio Grande, 
ete., R. Co. v. Guzman, (Tex. Civ. A.) 
221 SW 1102 (evidence of a custom in 
railroad yards for shipper to move a 
ear, when but a few feet of being in 
the proper place, after having been 
placed by railroad). 


[b] Evidence held inadmissible.— 
(1) Number of men employed in near- 
by town aside from those using rail- 
road tracks. Louisville, etc., R. Co. v. 
Philpot, 215 Ky. 682, 286 SW 1078. 
(2) Sign warning people to keep off 
track. Louisville, etce., R. Co. v. Phil- 
pot, supra. (3) Maintenance of places 
for the illegal sale of liquor near the 
point of the accident. Northern Ala- 
bama R. Co. v. Guttery, 189 Ala. 604, 
66 S 580. 


[ec] In action for injury to occu- 
pant of house on its right of way, evi- 
dence as to the use and occupation of 
the right of way by other persons 
near the house in question was prop- 
erly admitted to show the character 
and extent of the use and the rela- 
tionship of the parties. Gilligan v. 
Denver, etc., R. Co., 43 Utah 543, 136 
P 958, 50 LRANS 1191. 


{d] Evidence held immaterial.— 
Where it appears that the party in-~ 
jured is actually seen in the place of 
danger by defendant’s employees, evi- 
dence as to the custom of persons to 
be in such place with the knowledge 
of the employees is immaterial. Tul- 
ly v. Philadelphia, ete., R. Co., 18 Del. 
5387, 47 A 1019, 82 AmSR 425. 


66. Southern R. Co. v. Shipp, 169 
Ala. 327, 58 S 150; O’Leary v. Pitts- 
burgh, etc., RB. Go:, 248 Pai 4, 93 Ay 77: 


67. St. Louis, etce., R. Co. v. Den- 
nis, 212 ‘Ala. 1590; Loses 894; Grauer 
vy. Alabama Great Southern R. Coz 
209 Ala. 568, 96 S 915; Northern Ala- 
bama_R. Co. v. Guttery, 189 Ala. 604, 
66 S 580; Blackmon v. Central of 
Georgia R. Co., 185 Ala. 635, 64 S 592; 
Southern R. Co. v. Stewart, 179 Ala. 
304, 60 S 927; Southern R. Co. v. 
Smith, 7S) ye Ala SOO LD DS. 4903 
Birmingham Southern R. Co. v. Fox, 
167 Ala. 281, 52 S 889; Goodwin v. 
Atlantic Coast Line R. Cons 28a ek 
321, 64 SE 242. 


68. Louisville, Co 
Hurst, 132 Ky. 121, “T%6 sw 291; lire 


the injury occurred is not admissible.7? 
injury to a trespasser occurred at a place where de- 
fendant was under no duty to anticipate the presence 
of trespassers on its tracks, evidence that many oth- 
er people trespassed upon the tracks at that place 
is inadmissible." 
to show that the place where the accident occurred 
was not frequented by 
may not show that persons other than the injured 
person had been notified not to travel on the track.7® 
When a railroad gave no permission to use and did 
not know of use, evidence of a witness that he had 
never been forbidden to use the tracks is inadmis- 


[52 C.J.] 715 


Where the 


Defendant may introduce evidence 


the publie generally;** but 


0] (6) Defects in Roadbed or Track. Evi- 
dence tending to show the unsafe condition of the 
road-bed or track at the place where the accident 
occurred is admissible in an action for injuries caused 


jecki v. Philadelphia, etc., R. Co., 283 
Pa. 444, 129 A 327. 


69. Glass v. Memphis, etc., 
94 Ala. (531-107 (S205 Carrington Vv. 
Louisville, etc., R. Co., 88 Ala, 472, 6 
Ss Neice v. Chicago, etc... Re Coz 
595, 98 NE 989, 41 LRANS 
Louisville, ete., R. Co. v. Schnei- 
der, 174 Ky. 727, 192 SW 834. But 
see Louisville, ete., R. Co v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483 (holding that, in_an action 
against a railroad by a servant of a 
lumber company who was run down 
by cars shunted upon the’ private 
Switch of the lumber company, evi- 
dence that the servants of the lum- 
ber company crossed the tracks at 
other places than that at which the 
accident occurred is admissible). 


[a] In action for injuries received 
while walking along track, evidence 
that there was a path across the 
track one hundred yards or more 
from the place of the accident, along 
which people in the neighborhood 
were accustomed to pass, is inadmis- 
sible. Carrington v. Louisville, ete., 
R. Co., 88 Ala. 472, 6 S 910. 


[b] Use of distant crossing.— 
Where one was killed on defendant’s 
track, the rule -relative to densely 
populated districts and customary 
use does not render evidence of the 
use of a crossing fifty or sixty yards 
distant admissible, no matter to ae 
extent used. Southern R. Co. 
Stewart, 179 Ala. 304, 60 S 937. 


70. Marra v. New York Cent., etc., 
Fees 139 App. Div. 707, 124 NYS 


Wd 


RR. Cox 


Hoskins y. Louisville, CtC.. 
Co., 30 SW 643, 17 KyL 78 


72. Grauer_ vy. abana Great 
Southern R. Co., 209 Ala. 568, 96 S 
OT OL. uOUISs ete. RL COs. Sparks, 
81 ‘Ark. 187, 99 SW 73 


73. Southern R. Gon v. Smith, 
Ala. 697, 55 S 913; Glass v. Memphis, 
ete., R. -Co., 94 Ala, 581, 10 S 215; 
Memphis, ete., R. Co. v. Womack, 84 
Ala, 149, 4 S 618; Louisville, ete., 
R:-Co. v. Woolfork, 99 SW 294, 30 
KyL 569; Louisville, ete, R. Co. v. 
Hunt, 13 SW 275, 11 KyL 825. 


[a] Reason for rule.—Such evi- 
dence tends to mislead the jury by 
inducing an inference that defend- 
ant owed the injured trespasser a 
greater duty, because of such cus- 
tom, than it owed to intruders at 
other places. Memphis, ete., R. Co. 
v. Womack, 84 Ala. 149, 4S 618. 


173 


74. Harper v. Oregon Electric R. 
Cos Me On Ul, 22aee. LOO.G. 

75. Tanner v. Louisville, ete, R. 
Co., 60 Ala. 621. 

76. Laeve v. Missouri, ae R. Co.,, 


(Tex. Civ. A.)-136 SW i129 
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by a train as tending to prove negligence on the part 
of those in charge of the train,*’? unless it appears 
that the particular defect referred to had no causal 
For the purpose of 
showing such defects, any evidence, subject to the 
general rules of evidence, is admissible which tends 
to show whether or not the roadbed or track was 
properly constructed and maintained.?9 


[§ 2261] (7) Signals and Lookouts, 
to show negligence, evidence is admissible in an ac- 
tion for injury caused by a train or cars, which shows 
that the train or cars in question did not give proper 
signals or warnings or display proper lights at the 


connection with the accident.?§ 


time and place of the accident.®° 


may testify that, although he could have seen or heard 


77. Birmingham Southern R. Co. v. 
Fox, 167 Ala. 281, 52 S 889; Mann v. 
Missouri, CtCy et Co., 123 Mo. A. 486, 
100 SW 566; Chicago, -etc..’ R: Co. Vv. 

Clark, 26 Nebr. 645, 42 NW 703. 


[a]. Evidence held admissible.— 
(1) Where plaintiff claimed that he 
was injured by a spike negligently 
thrown from the track by a passing 
train, evidence as to the condition of 
the track at the point of the accident, 
three or four weeks thereafter, with 
reference to ties and spikes, was ad- 
missible, it being also shown that 
there had been no material change 
therein since the accident. Black- 
shear v. Trinity, etc., AM Ofoy FEISS & 
Civ. A.) 131 SW 854. (2). In an action 
for injuries sustained by _ tripping 
over a rail of railroad tracks in the 
street, which were not maintained 


according to ordinance, the ordinance. 


is admissible. Lamb’ v. Robinson, 
144 Ga. 334, 87 SE 17. (3) Evidence 
that plaintiff told defendant’s yard- 
master that the absence of running 
boards from the fence around loading 
pens was a source of danger is com- 
petent to eharge the company with 


notice. Brown v. Oregon-Washing- 
ton R., etce., Co., 63 Or. 396, 128 P 38. 

78. Butler v. Central of Georgia 
R. Co., (Ga. A.) 151 SE 834; Skip- 
ton” v., St.. Joseph, )'ete., “R:...Co., 82 
Mo. A. 134; Neary v. Northern Pac. 
Ri Co, 37. Mont: 461, 97: P9'44, =19. 
LRANS 446; Blackshear v. Trinity, 
etc., R. Co., (Tex. Civ. A.) 131 SW 
854, 

79. etc., 


West Chester, 
McElwee, 67 Pa. 311. 


{a] In action for injuries sus- 
tained by being struck by train while 
injured party’s foot is fastened in 
the track (1) evidence is admissible 
to show, how the track was con- 
structed at the place of the accident 
and how other tracks are con- 
structed, so that the jury may deter- 
mine whether the track at the place 
of the accident was constructed prop- 
erly. McKinney v. Long Island R. 
Co., 2 Silv. Sup, 548, 6 NYS 168. (2). 
And for this purpose evidence that a 
certain device fastened between the 
rails at the frogs or switches had 
been in use on other railroads for 
four or five years, and that it pre- 
vented the danger of catching the 
foot in the switch, and that, without 
some similar contrivance switches 
were not safe, is admissible. Gulf, 
etc., R. Co. v. Walker, 70 Tex. 126, 7 
SW 831, 8 AmSR 582. 


80. Louisville, ete., R. Co. v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483; Spotts v. Wabash West- 
ern R. Co., 111 Mo. 380, 20 SW 190, 
88 AmSR. 531; Goodwin Vv. Atlantic 
Coast Line R. Co., 82 S. C. 321, 64 SE 
242; Mason v. Southern R. Co., 58 
S. C. 70, 36 SE 440, 79 AmSR 826, 53 
LRA 918, 58 S. C. 682, 37 SE 226; 


Re \Con Va 
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played.** 


recklessness.°* 
As tending 


Lookout. 
Thus a witness 


Hickey v. Rio Grande BE aa R. 
Co; 29" U tan 392, S2ee 


[a]. Evidence 
(1) Custom of warning. Kean y. 
New York Cent., etc., R. Co., 210 Mass. 
449, 97 NE 64; Shall vy. Detroit, etc., 


R. Co,., 152 Mich. 463, 116 NW 432: 
Detroit, ete, RJuCo. vy. Man Stein- 
burg, 17 Mich. 99 (custom of other 


railroad whose tracks defendant was } 


using); Caffi v. New York Cent., ete., 
R. Co., 49 Misc. 620, 96 NYS 835. (2) 
A city ordinance providing for dan- 
ger signals within the city limits. 
St. Louis, ete., 
Inds166% Kelly v. Union R., ete., Co., 
95 Mo. 279, 8 SW 420. (3) A -city 
ordinance requiring a train backing 
in the nighttime to have a conspicu- 
ous light on the rear car or engine, 
where the party was injured by de- 
fendant’s car kicked down the track 


at night without a light. Chicago, 
ete, °R. Co. vo. O* Neil, 172. Ih 527;.°50 
NE 216 [aff 64 Ill. A. 623]. (4) Tes- 


timony of witnesses, who saw the en- 
gine almost immediately after the 
accident, that there was no headlight 
lighted, although they did not see the 
engine immediately before it struck 
plaintiff. Cother v. St. Louis, ete., R. 
Co., 220 Mo.. 284, 119 SW 610. (5) 
The number and location of public 
road crossings on defendant’s road 
between the stations, and the nature 
and character thereof, it being under 
the law defendant’s duty to sound its 
whistle at road crossings. Missouri, 
ete., R. Co. v. Malone, (Civ. A.) 110 SW 
958 [rev on other grounds 102 Tex. 
269, 115 SW 1158]. (6) A rule of the 
company, requiring the giving of a 
signal when an engine was moved in 
its yards, in connection with evi- 
dence that deceased knew of the man- 
ner in which switching was done, to 
show that he could reasonably pre- 
sume that the rule would not be vio- 
lated. Galveston; ete, “UR. Cao. Vv. 
Pingenot, (Tex. Civ. A.) 142 SW 93 
(such rule was also admissible as 
tending to show that the railroad 
company deemed it necessary under 
such circumstances to give signals, 
and required them to be given). (7) 
Where cars were left standing with 
an opening between them, at a place 
customarily used by persons going to 
the depot, wide enough to constitute 
an invitation to persons walking to 
enter it, and aS one was passing 
through they were suddenly brought 
together, evidence of the absence of 
warning by whistle, as well as fail- 
ure to give it by other means, is ad- 
missible on the issue of negligence. 
Galveston, ete., R. Co, v. -Pingenot, 
(Tex. Civ. A.) 142 SW 93. 


[b] Evidence held inadmissible.— 
(1) Testimony that a person was 
likely to be blinded by meeting ‘a 
train, with a large headlight, at 
night, is improper as putting the com- 
pany in a position of being guilty of 
negligence for doing what it was re- 


held Lead. 


1139 Ill. 
R. Co. v. Mathias, 50 | 


Re Cog 
| Woodward vy. Southern R. Co.-Caro- 
}lina. Div., 90'S. €. 262, 73; SB ‘79, 
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such signal or warning if it had been given or dis- 
played, he did not hear it,** or see such lights dis- 
Evidence of failure to give crossing sig- 
nals is inadmissible to show negligence in an action 
for injuries to one not at the crossing,** although it 
has been held that evidence of failure to give crossing 
signals at a near-by crossing is admissible to show 
Where there is no duty to a tres- 
passer to warn him before starting a train, unless 
he has been seen,®*® evidence of failure to give such 
warning is inadmissible, in the absence of knowledge 
of the trespasser’s 


presence.°° 


Where there is a duty on the part of 
the railroad company to keep a lookout,®’ evidence 
which tends to show a failure to do so is admissible.** 


|quired to do, since it is required to 


keep a headlight on am engine at 
night. Louisville, ete., R. Co. v. Shoe- 
make, 161 Ky. 746, 171 SW 383. €2) 
A rule of the company in respect of 
lights on cars is not admissible in 
an action by a person who does not 


| know or who cannot be presumed to 


have knowledge of such rules. 
cago, 
A. 39 


Chi- 
eo R. Co. v. Downey, 96 Il. 


SI. Illinois Cent. R. €o. v. Slater, 
190, 28 NE 830 [aff 39 III. 


A. 69]. 
82. Purnell v. Raleigh, ete., R. Co., 


1122 N. C. 832, 29 SEH 953. 


83. Beard v. Missouri Pac. R. Co., 
272 Mo. 142, 497 SW 907; Houston, 
etc., R. Co. v. O’Donnell, 99 Tex. 636, 
92 SW 409 [rev (Civ. A.) 90 SW 886]; 
Shirley v. Norfolk, ate., R. Co., 107 
W. Va. 21, 147 SE’ 705. 


84 Tyler v. Atlantic Coast Line 
104 S2°€. 20T, 88°-SH “541; 


85. See supra § 2176. 

86. Braderman y. Baltimore, etc., 
R. Co., 33 Del. 206, 134 A 56. 

87. See supra §§ 2139-2151. 

88. Ala.—Alabama, etec., R. Co. v. 


Huggins, 205 Ala. 80, 87 S 546. 


Iowa.—Clampit v. Chicago, ete., R. 
Co., 84 Iowa 71, 50 NW 673; Mc- 
Marshall v. Chicago, ete., R. Co., 80 
Iowa 757, 45 NW 1065, 20 AmSR 445. 


Ky.—Davis v. Antol, 203 Ky. 2738, 
262 SW 278. 


N. C.—Hopkins v. Southern R. Co., 
170 N. C. 485, 87 SE 320. 


Tex.—Panhandle, etc., 


R.. (Gon wivs 
Haywood, 227 SW 347 


W. Va.—Bias v. Chesapeake, etc., 
Ry Cox, 46° W. Wa..349, 38 SH 240. 
_[a] Experiments.—(1) In an ac- 
tion for the negligent death of a 


child, struck by a train on a bright, 
clear day, testimony of witnesses 
that about a month after the acci- 
dent, at the same time of day, a child 
of similar age had been placed on the 
track, and had been seen at a dis- 
tance of four hundred and fifty yards, 
although the day was partly cloudy, 
was admissible to show at what 
point the engineer, with ordinary 
care, could have discovered the child 
on the track. Galveston, ete., R. Co. 
Vi9 Olds, | (Dex. Civ). AY) Sen S Woe Ws. 7 
(2) Evidence of tests or experiments 
made under circumstances similar to 
those existing at the time of injury 
are admissible. Louisville, ete., R. 
Co. v. Johnson, 7 Tenn. Civ. A, 458, 


[b] Obsolete ordinance providing 
that, where a locomotive is used with- 
in the city limits, a man shall ride 
on the front when going forward, 
and on the tender when going back- 
ward, not more than twelve inches 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2261-2263] 


Where; however, there is no such duty on the part of 
the railroad company, evidence that its employees 
in charge of a train could have seen the injured party 
in time to prevent the accident and failed to do so is 
inadmissible.§® 


[§ 2262] (8) Rate of Speed and Means of Con- 
trolling Train. Likewise, as tending to show negli- 
gence, evidence is admissible in respect to the speed 
at which the train causing the injury was running, 
and the control which it was under, at the time and 
place of the accident.°° For such purpose evidence 
is admissible as to how far the train ran after caus- 
ing the injury,®? or as to the brakes with which it 
was equipped.®? Evidence of defendant’s running 
time over the whole road is admissible to show the 
rate of speed at any given point.°* The testimony 
of witnesses living near the railroad and habitually 
observing the passing of trains 1s competent evidence 


upon the velocity of a particular train;®* and tes- . 


timony is admissible as to the distance in which a 
train could be stopped when running at the same 
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that evidence cannot be introduced as to the distance 
within which an engine or train of a different type 
could be stopped.®® Although evidence as to the 
rate of speed of a train after the accident is inad- 
missible to show its speed at the time of the acei- 
dent,®’ such evidence is made admissible by evidence 
that a uniform speed was maintained throughout the 
entire trip.°* Evidence that the speed of the train 
was the same as that of other trains at the same place 
on former occasions is admissible to show freedom 
from negligence.°® Evidence of the rate of speed 
of the same train on the same day at different places 
along the road is admissible to proye gross negli- 
gence.? 

[§ 2263] (9) Precautions as to Persons Seen on 
or near Tracks. On the question of negligence of 
an engineer or other employee in charge of a train 
or cars in failing to use proper precautions to avoid 
injuring a person seen on or near tracks, any com- 
petent evidence is admissible which tends to show 
whether such employees saw or could have seen the 


speed as the train which caused the 


from the bed of the road, ete., should 
not have been admitted in an action 
for the death of a child, trespassing 
on the track within the city, by being 
run over by the engine tender moving 
backward and carrying no lookout as 
required. Baltimore, etc., R. Co. v. 
State, 114 Md. 536, 80 A 170. 


{c] Testimony of experienced 
railroad man: (1) That if a fireman 
was looking out of the engine win- 
dow on the inside of a curve he would 
have a better view of the track ahead 
than would the engineer on the op- 
posite side is competent, although 
the witness was not acquainted with 
the track at that point, there being 
evidence that there were no obstruc- 
tions to the view at that point. Gal- 
veston, ete., R. Co. v. Clark, 21 Tex. 
Civ. A. 167, 51 SW 276. (2) That the 
obstructions to a clear view of the 
track at the point in question were not 
such as to prevent the engineer from 
seeing decedent on the track at the 
place where he was struck was im- 
properly excluded. Combs v. Mobile, 
ete., R. Co.,-92 Miss. 532, 46 S 168. 


[d] Evidence held inadmissible.— 
Admission of testimony that witness 
did not see lookout when 
passed one-half mile distant from 
place of injury is improper.  Louis- 
ville, ete., R. Co. v. Philpot, 215 Ky. 
682, 286 SW 1078. 

fe] In rebuttal plaintiff may of- 
fer evidence to prove that company 


did not observe statutory precau- 
tions. Douisville, vtec... RK. -Coy .iw. 
Johnson, 7 Tenn. Civ. A. 458. 


89. Central R., etc., Co. v. Vaughan, 
93 Ala. 209, 9 S 468, 30 AmSR 50. 


90. Pennsylvania Co. v. Conlan, 
101 Ill. 93; Mann v. Missouri, etc., 
R. Co., 123 Mo. A. 486, 100 SW 566 


(evidence that the train was past due 
and running thirty-five miles an hour 
held admissible); Fithian v. Penn- 
Sylvania R. Co., 91 N. J. L. 275, 1038 A 
193. 


fa] Evidence held inadmissible.— 
(1) In an action for injuries to plain- 
tiff from being struck by a hand car, 
testimony that those in charge of the 
hand car were told by their foreman 
to make a quick trip was inadmissi- 
ble, as such direction cannot be con- 
sidered as evidence of excessive 
speed. Louisville, etc., R. Co. v. Berry, 
111 SW 370, 33 KyL 850. (2) Where 
plaintiff introduced evidence that an 
ordinance prohibited trains from run- 
ning faster than a certain speed with- 
in corporate limits, defendant could 
not show that, some months after the 


engine. 


injury,®® except 


injury, the ordinance was changed 
so as to exclude some portions of the 
city from its operation, to show that 
the original ordinance was void for 
unreasonableness. Nashville, etc., R. 
vy. Peavler, 134 Ga. 618, 68 SE 432. 

91. Pennsylvania Co. vy. Conlan, 
LOL TU, 933 


[a] Evidence as to distance with- 
in which train might have been 
stopped after causing the injury is 
admissible, not only with respect to 
the duties’ owing from the engineer 
after he had knowledge of the in- 
jured party’s peril, but also with re- 
spect to the duties owing to him from 
the train operatives continuing or in- 
tervening after the commission of 
the injured person’s negligence, which 
had they been performed with rea- 
sonable care would have disclosed to 
the engineer the perilous situation 
in time to have avoided the fatality. 
Teakle v. San Pedro, etc., R. Co., 32 
Utah 276, 90 P 402, 10 LRANS 486. 


92. Louisville, ete., R. Co. v. Orr, 
121 Ala. 489, 26 S 35; Louisville, etc., 
R. Co.--v. Berry, 111 SW 370, 33 KyL 
S50; international; ete.7 UR. Cos ve. 
Munn, (Tex. Civ. A.) 102 SW 442 
(holding that, in an action for the 
death of a person killed by a train, 
evidence that the train was not 
equipped with a high-power emer- 
gency brake is properly admitted as 
bearing on the question as to how 
far the train would run after the ap- 
plication of the brake, it having a 
bearing on the inquiry as to when 
the engineer applied the brake). 

[a] In favor of mere trespasser, 
evidence tending to show that the ac- 
cident might have been prevented had 
the company used certain improved 
air brakes in general use on railways 
is not admissible. McKenna v. New 


York Cent., etc., R. Co., 8 Daly (N. 
Ye) 13:04. 
93. Nutter v. Boston, etc., R. Co., 


60° IN. Ht. 483. 

[a] Usual rate.—Wihere the evi- 
dence is conflicting as to the rate of 
speed at which a train was running, 
and one witness testified that it was 
running at the usual rate, evidence 
as to such usual rate is admissible. 


Louisville, etc., R. Co. v.. Goulding, 
52 Fla. 327, 42 S 854. 
[b] Train schedules.—(1) The 


schedule rate of a train is admissi- 
ble ‘on the issue of its rate of speed, 
the value of the evidence being de- 
pendent on the condition of the en- 
gine, the weight of the train, the con- 
ditions of the track, etc. Illinois 


party injured in time to avoid the accident,? and 


Cent. .R. Co. v. Hrance, 130 Ky. 26, 
112.SW 929. (2). The Saheduled: time 
of a train isnot conclusive on speed, 
and does not necessarily indicate the 
actual speed at which it was travel- 
ing at a particular time, as the 
schedule time includes time _ con- 
sumed in stopping, and the actual 
speed is generally somewhat in excess 
and frequently far in excess of the 
scheduled time. Thompson v. Illi- 
nois Cent. R. Co., 154 Ky. 820, 159 
SW 587. 


[ec] Admissibility of evidence as 
to rate of speed of defendant’s train 
at other places and times than the 
time and place in question, as tend- 
ing to show the rate of speed there, 
is a question of fact depending on the 
remoteness of time and place and is 
to be determined by the court at the 
trial. Nutter v. Boston, ete., R. ‘Co., 
60 N. H. 483. P 


94. Nutter v.. Boston,..etc.,. R. Co., 
supra, : 


95. Vanarsdall v. Louisville, 
R. Co., 65 SW 858, 23 KyL 1666: 

96. Carver v. Chicago, etc., R. Co., 
104 Ill. A. 644. 

97. King v. Wabash R. Co., 211 Mo. 
1, 109 SW 671. 


98. King v. Wabash R. Co., supra, 


99. Nashville, etc., R. Co. v. Peav- 
ler, 184 Ga. 618, 68 SE 432. 


1. Galveston, etc., fe Co. v. Kutae, 
16 Mex, 473; 13isSw 32 


2. Baltimore, etc., * Co. v. State, 
114 Mid s536; 80 A 170; Harrison v. 
Southern’ R. Co., 93 Miss. 40, 46 S 
408; Draper v. ‘Atlantic. Coast Line 
Re iCO: GLANS Co SOte iui stn ao ds 


[a] Evidence held admissible.— 
(1) Physical and topographical facts 
surrounding an injury and the place 
of the injury are admissible. Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 114 Ala. 587, 22 S 169; Mann v. 
Missouri, ete., R. ‘Co., 123 Mo. A. 486, 
100 SW 566; Lusk v. Haley, 75 Ok. 
206: 18) P (72ie" Dexasietetn. Comey. 
Syfan, (Tex. Civ. A.) 43 SW 551; Bias 
v. Chesapeake, etc., R. Co., 46 W. Va. 
349, 38 SE 240. (2) Where the en- 
gineer testifies as to when he became 
aware of the injured party’s presence, 
evidence is admissible that his view 
of the track was unobstructed for a 
considerable distance, in connection 
with his testimony that he was keep- 
ing a lookout, and the fact that alarm 
signals were given before the time 
when, according to his testimony, he 
saw the injured party, as tending to 
show that he did see such party be- 
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whether, after seeing him, they employed all proper 
precautions to avoid causing him injury.? 
such case the fireman or other employee may testify 
as to whether the party injured had time to get off 
the track after the engineer had given the alarm sig- 
So evidence is ad- 
missible which tends to show whether the engineer 
‘gave a signal of alarm after the injured party was 
seen,® or as to the distance in which a train, such as 
the one causing the injury, could be stopped,® and 
whether other means were available to stop the train 


nals, before he was struck.? 


fore the time testified to by him. 
Gregory v. Wabash R. Co., 126 lowa 
230, 101 NW 761. (3) In an action for 
the death of an intoxicated tres- 
passer, where the engineer and fire- 
man testified that they had their eyes 
on the track, keeping a lookout, and 
saw an object between the rails some 
distance before they reached it, plain- 
tiff was properly allowed to show at 
what distance a person on the engine 
could have seen the body on the track 
before reaching it. Louisville, etce., 
R. Co. v. Spicer, 187 Ky. 601, 219 SW 
1047. (4) Where the engineer admit- 
ted seeing’ decedent four hundred feet 
away and watching him until he was 
struck, evidence that the boy was go- 
ing along with his hands in his pock- 
ets, ‘his head down, about as fast as 
he could walk, and taking no notice 
whatever, was admissible as bearing 
on how he appeared to the engineer. 
Jensen v. Denver, etc., R. Co., 44 
Utah 100, 138 P 1185. 


{b] Evidence held inadmissible.— 
.Where the evidence showed that the 
engineer saw what he thought was 
cinders on the track, and did not 
realize that it was a person until 
he. was so close to it that he could 
not stop, evidence of a rule of the 
company known to the engineer for- 
bidding the dumping of cinders on 


the roadbed was inadmissible. Laeve 
v. Missouri, etc., R. Co., (Tex. Civ. 
A.) 136 SW 1129. 

-[e] Defective eyesight of en- 


gineer.—That the engineer had had 
his eyes operated on shortly after 
the accident is admissible on cross- 
examination, where he testified that 
he saw an object on the track which 
he thought was a coat and did not 
identify it as a man, although his de- 
fective vision was not alleged in the 
petition. Gulf, ete., R. Co. v. Holz- 
heuser, (Tex. Civ. A.) 45 SW 188. 


[d] That other persons had occa- 
sionally trespassed on track at the 
place of the accident is inadmissible 
in determining whether an injured 
trespasser was seen by the engineer 
in charge of the train. Thomas v. 
Chicago, etc., R. Co., 93 Iowa 248, 61 
NW 967. (2) Likewise an expert en- 
gineer may testify as to the effect of 
shutting off steam when the injured 
party was first discovered. Remer y. 
eons island Ry Co. 548 itun 352, 1 
NYS 124 [aff 113 N. Y. 669, 21 NE 
1116]. 


3. [a] Evidence held admissible. 
—(1) Fireman on the train causing 
the jnjury may state that the en- 
gineer did all within his power to 
stop the train after plaintiff was seen 
on the track, except to sand the track, 
and if that had been done the iniury 
could not have been prevented. Ha- 
sie v. Alabama, ete., R. Co., 78 Miss. 
413, 28 S 941, 84 AmSR 632. 


4 Kansas Pac. R. Co. v. Whipple, 
39 Kan. 531,°18 P 730. 


5. Gregory v. Wabash R. Co., 126 
Iowa 230, 101 NW 761; Lusk v. Haley, 
io LOKI 206) 1 SEP. 21; Wey ounge vy. 
Clark, 16 Utah 42, 50 P 832. 


6. Meagher v. Cooperstown, etc., 
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Thus in 


R. {Gos '15~ Hun 465; (27) gN¥Si05 04; 
Hopkins v. Southern R. Co., 170 N. 
C. 485, 87 SE 320; Davis v. Seaboard 
Air Line R. Co., 136 _N. C. 115, 48 SH 
59. \ Texas; etc., R. Co. v.> Jones, 
(Tex. Civ Ay) 196 SW 357; Teakle 
v. San Pedro, etc., R._Co., 32 Utah 
276, 90 P 402, 10 LRANS 4386. 


7. Carver y. Chicago, etc., R. Co., 
104 Ill. A. 644. 


8. Potter v. St. Rows: ete. GR. ‘Cory 
136° Mow Ay 225;°117 ‘SW 593: 


9. See cases infra this note and 
notes 10, 11. 


[a] Evidence held admissible: 
(1) To show contributory negligence. 
Pittsburgh, ete., R. Co. v. O’Conner, 
171 Ind. 686, 85 NE 969 (intoxica- 
tion); Rager vy. Louisville, etc, R. 
Co., 139. Ky. 760, 127 SW 155 (evi- 
dence that the injured person and 
others had been about the truck be- 
fore the accident and that a section 
foreman had repeatedly requested 
them to leave it, which they ‘had not 
done, was admissible, not only to 
locate the presence of plaintiff, but 
to contradict his statement as a wit- 
ness that he did not know at the time 
of the accident of the presence of the 
truck); Wilson v. Southern R. Co., 
165 N. C. 499, 81 SE 684 (intoxica- 
tion); Meek v. Pennsylvania Co., 38 
Oh. St. 632 (an ordinance which 
defendant was violating at the time 
of the injury is admissible as bear- 
ing’ on the question of contributory 
negligence where deceased had no 
reason to anticipate violation of the 
ordinance); Laeve v. Missouri, ete., 

sy CO. CT ex (Civ. VANS OBS Wad 2 9) 
(where the evidence showed that de- 
cedent was lying on the track, prob- 
ably asleep, that he had been in town 
the day before, and that he was in 
the habit of drinking when in town, 
evidence that decedent had been seen 
intoxicated a day or two before the 
accident was admissible on the issue 
of contributory negligence). (2) To 
disprove contributory negligence. 
Central of Georgia R. Co. v. Brinson, 
18 Ga. A. 113, 88 SE 1003 (evidence 
that the person on track suffered 
from headache was relevant as indi- 
cating the probability that 'he as- 
sumed sitting posture from headache 
rather than from drunkenness); Chi- 
cago, ete., R. Co; v. O'Sullivan, 1438 
Ill. 48, 32’ NE 398 [aff 40 Ill. A. 369] 
(rules’ of the company as to switches, 
and mode of running the trains); 
Pennsylvania Co. v. Reesor, 60 Ind. 
A. 636, 108 NE 983 (evidence that no 
warning was given decedent not to 
go on the track was held admissi- 
ble on the issue of his actual knowl- 
edge of the immediate danger result- 
ing in his death, as showing freedom 
from contributory negligence); Good- 
rick v. Burlington, etc., R. Co., 108 
Iowa 412, 72 NW 653 (where it is 
claimed that plaintiff should have 
used a narrow sidewalk instead of 
walking on the street on which the 
track was laid, plaintiff may show 
that the wall: was dangerous because 
of its proximity to the track); Hel- 
big v. Michigan Cent. R. Co., 85 Mich. 
359, 48 NW 589 (that the injured 


besides those used.’ 
missible to determine the truth of an engineer’s state- 
ment that he made a sudden stop.® 

[§ 2264] (10) Contributory Negligence. 
issue of contributory negligence, evidence of any ma- 
terial or relevant facts which tends to establish or 
disprove contributory neligence on the part of the 
person injured is admissible,® such as evidence of 
his knowledge of the customary mode of operating 
trains and cars at the place of the accident,?° or of 
his right to go on or near the railroad track. it 


-Missouri, 


[§§ 2263-2264 


A passenger’s testimony is ad- 


On the 


Byi- 


party had never seen a car moved by 
“staking” is admissible in an action 
for injuries by being run over by a 
car moved by staking, as bearing up- 
on his exercise of care); Tinkle vy. 
St. Louis, ete., R. Co., 212 Mo. 445, 
110 SW 1086 (evidence of the custom 
of the cook to work while the train 
hauling the cars was in motion was 
admissible to show that she was not 
guilty of negligence in standing up 
and. working while the train was in 
motion, especially in view of the proof 
that it was necessary to work while 
the train was in motion); Bourassa 
v. Grand Trunk R. Co., 75 N. H. 359, 
74 A 590 (evidence that the whistle 
on the locomotive that injured plain- 
tiff was not sounded for near-by 
crossings is admissible on the ques- 
tion of plaintiff’s care); Texas, etc., 
R. Co. v. Crockett, (Tex. Civ. A.) 298 
SW 654 (instructions of employer); 
etc., R. Co. v. Muske, (Tex. 
Civ. A.) 141 SW 565 (evidence that 
a signal board at the station indi- 
eated that the approaching train 
would stop when he first crossed the 
track was admissible on the question 
of decedent’s contributory negligence, 
although it does not appear that he 
noted the position of the signal or 
understood it); Ft. Worth, etc., R. 
Co. v. Longino, 54 Tex. Civ. A. 87, 
118 SW 198 [aff 103 Tex. 250, 126 SW 
8] (proximity of crossings, stations, 
and the like, and the custom of the 
company to give signals for such 


places); Houston, etc, R. Co. v. 
O’Donnell, (Civ. A.) 90 SW 886 [rev 
on other grounds 99 Tex. 636, 92 SW 


409] (evidence of care exercised be- 
fore going on the track); Hickey vy. 
Rio Grande Western R. Co., 29 Utah 
392, 82 P 29 (failure to give warning 
of star ting the engine). (3) To show 
that plaintiff exercised due _ care. 
Western, ete., R:-Co.\v.: Wright, D4 
Ga. 653, 81 SE 1108; Sullivan v. Bos- 


von ete., Ri og 242 Mass. 188, 136 
10. “Koutsville;: étes— Re (Cow ye 
Trisler, 140 Ky. 447, 1381 SW 198; 


Bourassa v. Grand Trunk R. Co., 75 
N. H. 359, 74 A 590; Minot v. Bos- 
ton, Vete.,’ Rs) 274 AN Ae 80 666 ara 
825; Inter national, “ete. Rav Cor ww 
Brooks, CTexore hy: A.) 54 SW 1056. 


[a] That it was usual custom to 
signal, for station and for two road 
crossings between it and the place 
where plaintiff was struck is admis- 
sible as evidence on the issue as to 
whether plaintiff was guilty of con- 
tributory negligence in relying on 
the known custom of defendant with- 
out looking back for the approach ofa 


train. International, vy 3 Conv. 
Ne Rau 26 Tex. Civ. A. 389, 63 SW 
[b] Evidence of custom in operat- 


ing double-track roads to run trains 
on the right-hand track is inadmis- 
sible in an action for injuries to a 
person on the track, where defendant 
has for two years before the acci- 
dent run its train on the left-hand 
track. Holmes v. Southern Pac. 
Coast R. Co., 97 Cal. 161, 31 P 834. 


Ll... Chicago;) ‘ete. (Ri 'Co.!'v. Cox} 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


on 


‘37 Mont. 
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dence of facts which are immaterial or irrelevant is 
Evidence as to the habits of the in- 
jured party in regard to trains, whether careful or 
careless, is generally inadmissible,!* although such 
evidence has been held admissible.14 


[§ 2265] c. Weight and Sufficiency of Evidence!® . 
In accordance with the rules of 


inadmissible.?2 


—(1) In General. 


145 Fed. 157, 76 CCA 127; Townley 
v. Chicago, etc., R. Co., 53 Wis. 626, 11 
NW 55. ‘ 


12. See cases infra this note, 


[a] Evidence held inadmissible.— 
Mason vy. Missouri Pac. Si Cou at, 
Kan. 83, 41 AmR 405 (holding that 
evidence of a custom of foot pas- 
sengers to cross the trestle work on 
which the injury occurred is improp- 
er); Neary v. Northern Pac. R. Co., 
461, 97 P 944, 19 LRANS 
446 (method of working in railroad 
yards generally); St. Louis, etc., R. 
Co. v. Shiflet, 94 Tex. 1381, 58 SW 945 
(that deceased was not of sufficient 
intelligence to go alone to a distant 
town is not admissible to establish 
his incapacity to appreciate the dan- 
ger of his position on the track), 


13. St. Louis, etc., R. Co. v. Sparks, 
81 Ark. 187, 99 SW 73; Maysville, 
etc., R. Co. v. Willis, 104 SW 1016, 
31 KyL 1249; Alabama, eter) Rey Co 
v. Thornhill, 106 Miss. 387, 68 S 674. 


[a] Evidence of intoxication on 
other occasions than the day on 
which a person was injured was in- 
competent, as it tended to throw no 
light on his condition when injured; 
and, if it was sought to show that he 
was an habitual drunkard for the 
purpose of affecting the question of 
damages because of his being inca- 
pacitated for further labor, the evi- 
dence should have been limited by 
the court to that purpose. Starett 
v. Chesapeake, etc., R. Co., 110 SW 
282, 83: KyL 309. 

{[b] Child too young to have hab- 
its.—Defendant’s evidence that plain- 
tiff, a boy of eleven years old, was in 
the habit of crawling beneath the 
ears when he found the track blocked, 
was held inadmissiblé where the 
child is too young to have formed 
habits of prudence or negligence. 
St. Louis, ete., R. Co. v. Hodge, 53 
Okl. 427, 157 P 60. 


14. Chabott v. Grand Trunk R. 
Gos 7% IN. EW 233, 83 2A0-9195. 

[a] Looking and listening.—(1) 
Evidence that a person injured was 
in the habit of looking and listening 
before stepping upon or walking 
along a railroad track is admissible to 
show whether he looked and listened 
at a particular time (Chabott v. 
Grand Trunk R. Co.,. 77 N. H. 133, 88 
A 995), (2) but is not admissible to 
show general character for careful- 
ness (Chabott v. Grand Trunk R. Co., 
supra). 

15. In actions for injuries at cross- 
ings see supra §§ 2014-2025. 


16. See Evidence §§ 1730-1806. 


. 17% Carmody v. New York Cent., 
etc., R. Co., 146 App. Div. 400, 131 
NYS 160. 

[a] Evidence held sufficient: (1) 


To support a verdict for plaintiff. 
Georgia R., ete., Co. v. Auchinachie, 
142 Ga. 513, 83 SE 127; Georgia Cent. 
R. Co. v. Hunter, 128 Ga. 600, 58 SH 
154 (in an action for injuries received 
while visiting a depot to transact 
business); Fraser v. Great Northern 
R. Co., 166 Minn. 308, 207 NW 644; 
Christie v. Chicago, etc., R. Co., 61 
Minn. 161, 68 NW 482 (defective sta- 
tion approach) ; Houston, etec., R. Co. 
v. Finn, (Civ. A.) 107 SW 94 Laff 101 


Tex. 511, 109 SW 918] (plaintiff 
struck by ears backing up behind 
him). (2) To show that death was 


caused by being struck by a train. 
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evidence applicable to civil actions generally,!® plain- 
tiff must establish his case by a preponderance of 
Plaintiff must show by a preponder- 
ance of evidence by what right, if any, the party 


injured was on or near the tracks at the time and 


Davis v. Quincy, etc., R. Co., 155 Mo. 
A. 812, 1836 SW 718. (3) To show 
railroad’s control over operation of 
crane which fell on decedent. Wan- 
netta v. Delaware, etc., R. Co., 3 N. J. 
Misc. 834, 129 A 232. (4) To show, 
in an action for death claimed to have 
resulted from the negligence of the 
signalman of belt line company in 
changing signals, that the signalman 
knew the orders of intestate’s train, 
or might have known by exercising 
reasonable diligence. Cleveland, etce., 
R. Co. v. Gossett, 172 Ind. 525, 87 NE 
723. (5) To show that plaintiff was 
injured by being struck by a swinging 
door while on defendant’s station 
platform. Thompson vy. St. Louis 
Southwestern R. Co., 2438 Mo. 336, 148 
Sw 484. (6) To support an allega- 
tion that some object, the nature of 
which was unknown to plaintiff, pro- 
jected over the side of the car and 
struck him. Atchison, etc., R. Co. v. 
Shadden, (Tex. Civ. A.) 185 SW 629. 


[b] Evidence held _ insufficient: 
(1) To show any cause of action. Chi- 
cago, etc., R. Co. v. McKenna, 14 Ill. 
A. 472 (deceased killed while crossing 
track at night without right to do so); 
Thompson v. St. Louis Southwestern 
R. Co., (Mo.) 183-SW 631. (2) To sus- 
tain a verdict or finding for plaintiff. 
Atlanta, etc., R. Co. v. Fuller, 92 Ga. 
482, 17 SE 643, 644 (evidence merely 
tending to show that conductor per- 
mitted injured boy to remain on train 
after knowing of presence is insuffi- 
cient, where it affirmatively appears 
that defendant’s servants were not 
negligent); Vincent v. Sibley, etc., R. 
Co., 138 La. 806, 70 S 810; Moses v. 
New Orleans Great Northern R. Co., 
132 La. 1010, 62 S 124; Marshall v. 
Kansas City R. Co. (Mo. A.) 205 SW 
971; Siebert v. Chicago, etc., R. Co., 103 
Nebr. 719, 174 NW 294 (opinion evi- 
dence as to why brake was set too 
tight, causing recoil on _ release); 
Murphy v. New York, etc., R. Co., 62 
Hun 587, 17 NYS 302; Markham v. 
Raleien, etc.,.R. Co.,. 119 N. C.. 715, 25 
SE 786 (where evidence showed that 
injured person, had he remained 
where he was, would have been un- 
hurt, but ran or feli to the track when 
it was too late for engineer to stop); 
Midland Valley R. Co. v. Kellogg, 106 
Okl. 237, 233 P 716 (no evidence show- 
ing failure to maintain lookout, or 
distance in which the train could have 
been stopped); Key vy. Charleston, 
etc., R. Co., 144 S. C. 164, 142 SE 336. 
(3) "To sustain the burden on plaintiff 
of proving that defendant was ready 
to have the consignee begin to unload 
the car. Hyslop v. Boston, etc., R. 
Co., 208 Mass. 362, 94 NE 310, 21 Ann 
Cas 1121 (where, by custom, ‘the cars 
were not to be unloaded, until defend- 
ant gave notice that they were ready). 
(4) To sustain an allegation that de- 
ceased, killed by train, fainted and 
fell across tracks. Whiteaker v. Mis- 
souri Pac. R. Co., (Mo. A.) 15 SW (2d) 
952. (5) To show excess speed of 
train (Bursiel v. Boston, etc., R. Co., 
82 N. H. 363, 184 A 40), (6) or reliance 
on slow speed in approaching a sta- 
tion (Bursiel v. Boston, ete., R. Co., 
supra). 

18. Means vy. Southern California 
R. Co., 144 Cal. 473, 77 P 1001; Whit- 
ney v. New York, etc., igre; 87 Conn. 
623, 89 A 269. 

[a] Evidence held sufficient 40 
show: (1) License by reason of cus- 


tomary use. Louisville, etc., R. Co. 
v. Hyde, 221 Ky. 39, 297 SW 814; Ft. 


place of the accident and the consequent duty of 
defendant to protect him from injury;'® the failure 


Worth, etc., R. Co. v. Gober, (Tex. 
Civ; A.) 211 SW 305; St. Louis South- 
western R. Co, v. Douthit, Netese Civ. 
A.) 208 SW 201; Missouri, etc., R. Co. 
v. Williams, 50 Tex. Civ. A. 134, 109 
SW 1126; ‘Missouri, Otte." Co. v. 
Briscoe, (Tex. Oly: A’) 109° SW 453 (in 
spite of posting); Haecker v. Chi- 
cago, etc., R. Co., 194 Wis. 358, 216 
NW 528. (2) Plaintiff invitee. Bel- 
yea! Vv. “New “York; "etes, Ri Co.) eze0 
Mass. 225, 126 NE 282 (invitation to 
plaintiff to receive newspapers at the 
car door on the arrival of trains, there 
being no evidence that the railroad 
objected or forbade the custom); 
Murr v. Boston, etc., R. Co., 204 Mass, 
74, 90 NE 400 (implied invitation); 
Houston, etc., R. Co. v. Jones, (Tex. 
Civ. A.) 1 SW (2d) 743 (railroad’s 
agent requested the person injured to 
assist in reducing the railroad’s as- - 
sessment). (3) That the employees 
of one railroad used the tracks of de- 
fendant railroad pursuant to an 
agreement between the railroads, so 
that decedent was more than a li- 
censee. Neary vy. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226. (4) Duty 
to anticipate presence. Rueter v. Ter- 
minal R. Assoec., (Mo. A.) 261 SW 713. 
(5) That injured person was on the 
tracks rightfully, in performance of 
his duties. Harmon y. Speer, 195 Ind. 
199, 144 NE 241 (insurance agent, so- 
liciting insurance under contract); 
French v. Boston, ete., Co., 230 
Mass. 163, 119 NE 691; Nelson v. Wa- 
bash R. Co., 132 Mo. ‘A. 687, 112 SW 
1017; Reed v. Pittsburgh, etc., R. Co., 
243 Pa. 562, 90 A 359; Hendrickson vy. 
Wisconsin Cent. R. Co., 143 Wis. 179, 
122 NW 758, 126 NW 686. (6) That 
plaintiffs were licensees on defend- 
ant’s freight car, to whom defendant 
owed the duty of ordinary care. 
Great Northern R. Co. v. Sloan, 196 
Fed. 270, 116 CCA 90 [certiorari dism 
226 U. S. 617 mem, 33 SCt 111 mem, 57 
L. ed. 3883 mem]. (7) Permissive use 
of yard as playground, to raise duty 
of due care and caution. Brie R. Co. 
vo Kazanecki, 10) Fs (2d) “837-4 68)) 
Duty to keep lookout by reason of 
use of the tracks. Titus v. Delano, 
(Mo.) 210 SW 44. (9) Duty to warn. 
Losey v. Atchison, ete., R. Co., 84 
Kan, 224, 114 P 198, 33 *LRANS 414; 
Blair v. ‘Jefferson, ete., Ra €ou (Tex. 
Civ. A.) 214 SW 936. (10) That plain- 
tiff was a trespasser. St. Louis South- 
western R. Co. v. Mayfield, 35 Tex. 
Civ. A. 82, 79 SW 365. 


[b] Evidence held insufficient to 
show: (1) That the party injured was 
anything more than a mere, licensee 
to whom defendant owed only the 
duty to refrain from wantonly injur- 
ing him. Means v. Southern Cal. R. 
Co., 144 Cal. 473, 77 P 1001; William- 
son v. Southern R. Co., 104 Va. 146, 
51 SE 195, 1183 AmSR 1032, 70 LRA 
1007. (2) That injured person was 
anything but a trespasser. Empire 
Coal Co. v. Martin, 190 Ala. 169, 67 S 
435; Atkinson v. Kelley, 8 Ala. A. 
571, 62 S 441; Lee v. Helena, ete., R. 
Co., 180 Ark. 580, 198 SW 119; Gou- 
dreau v. Connecticut Co., 84 Conn. 406, 
80 A 281; Neice v. Chicag go, etc., R. 
Co., 254 Til. 595, 98 NH 989, 41 LRANS 
162; Louisville, ete, R. Co. v. King, 
227 Ky. 283, 12 SW (2a) 860; Hungate 
v. Hines, iss Ky. 365, 222 SW 83; 
Welch vy. Louisville, etc., Tey SOLOS: 163 
Ky. 100, 173 SW 338; Daherty v. New 
York, ete., R. Co., 229 Mass. 135, 118 
NE 281; Demand vy. New York Cent., 
etce.,, R. Co., 198 N.. ¥. 102, 91 NE 259; 


720 [52 C.J.] 


RAILROADS 


[§ 2265 


to discharge such duty, or in other words negligence | on the part of defendant,1® as in regard to giving 


Gray v. Pennsylvania R. Co., 293 Pa. 
28, 141, A 621; Lamb v. Southern R. 
Co., 86 S. C. 106, 67 SE 958, 138 AmSR 
1030; Palmer v. Oregon Short Line 
RR: Co., 34 Utah 466, 98 P 689, 16 Anni 
Cas 229; Dotta v."Northern Pac. R. 
Co!5436 Wash. 506,.79 P 32: (3) That 
injured person was a licensee. Rog- 
ers v. Chicago, etc., R. Co., 32 Okl. 109, 
120 P1098. (4) Authority to go upon 
the tracks. Pittsburgh, etc., R. Co. 
Ve MOust, 30 bad:y Ay 90, 99 NE 493 
(evidence held not to show a contract 
with the company by which decedent 
was employed, so as to authorize go- 
ing on the tracks). (5) Invitation to 
go on tracks. Ryan v. New York 
Cent. R. Cos. 210 App. Div. 623, 207 
NYS 200 (employee of railroad adja- 
cent to defendant); Craft v. Seaboard 
Air Line R. .Co:,. 92:.S. .C. 291, 75 SE 
501; Nashville, ete., ReiCOsave Lovejoy, 
138 Tenn. 492, 198 SW 61. (6) Smith 
v., Gulf, ete., R. Co., (Tex. Civ. A:) 23 
SW (2d) 501. (7) Duty to warn, by 
reason of a custom of sending some 
one in advance each time cars were 
moved in to notify those working 
about the track, in addition to giving 
a general notification that switching 
was going to be done. Fogarty v. 
Michigan Cent. R. Co., 180 Mich. 422, 
147 NW _ 507. (8) A path through 
yards. Sary v. Peoria, etc., Union R. 
Co., 248 Ill. A. 417. (9) Duty to an- 
ticipate the presence of persons on 


the tracks. Papich v. Chicago, etc., 
R. Co., 183 Iowa 601, 167 NW 686. 
(10) That boy was crossing the 
tracks as a pedestrian. Sary v. Pe- 


oria, ete., Union R. Co., supra.:. (11) 
A general custom to’ use the tracks 
or to. show that the engineer of the 
train causing the injury was under 
special duty to be on the lookout. 
Beaman v. Cleveland, etc., R. Co., 77 
Ind. 633, 134 NE 510. (12) That the 
public had acquired a prescriptive 
right. of way over railroad tracks at 
the place where a_ pedestrian was 
struck by a’train. Dahlgren vy. Bos- 
ton, etc., R. Co., 210 Mass. 243, 96 NE 
527. (13) That a railroad company 
had invited boys to catch rides on 
moving trains. Berg v. Duluth, etc., 
R: ieee 111:Minn. 305, 126 NW 1093. 


9. Chicago, etc., R. Co. v. Pedigo, 
102 Okl. 72, 226 P 72. 


[a] Evidence held stufficient to 
show negligence: (1) As to persons 
working about tracks or cars. Verde 
Tunnel, etc., R. Co. v. Stevenson, 22 
Ariz. 188, 196 P 164; St. Louis, etce., 
R. Co. v.. Clements, 93 Ark. 15, hee 
SW_ 788; Pittsburgh, ete, Ri Co. 
Hoffman, 57 Ind. A. 431, 107 NE 315; 
Interstate, ete., R. Co. v. Fox, 41 Kan. 
Alby 2) Pe "1975. McNamara -v. Boston, 
etc., R., 202 Mass. 491, 89 NE 131; 
*Tinkle vy, st.) Louis, etc.,. R.. Co:, 212 
Mo. 445, 110 SW 1086; Frain v. Davis, 
(Mo. A.) 237 SW 1381; Eannetta v. 
Delaware, etc:.,. KR. Co., 3 N., J. Mise. 
834, 129 A’ 232; Rashkoff v. Erie R. 
Co., 141 App. Div. 624, 126 NYS: 489 
[aff 206 N: Y. 744, 100 NE 1133]; Con- 
rad v. New York Cent., etc., R. Co., 
137 App. Div. 372, 121 NYS 774 [mo- 
tion to dism app den 198 N. Y. 5995 92 
NE 1081, and aff 201 N. Y. 514, 94 NE 
1093]; Fisher v. New York Dock Co., 
91 App. Div. 526, 87 NYS 117 [aff 181 
N. Y. 579 mem, 74 NE 1117 mem]; 
Reed v. Pittsburgh, etc., R. Co., 243 Pa. 
562, 90 A 359 (evidence, in an action 
for injuries to an employee of a rail- 
road bridge contractor struck, while 
standing ona trestle, by a train run 
at an excessive speed in violation of 
orders, was held to sustain a finding 
that the order to slow down at the 
bridge was made for the protection of 
the bridge contractor’s employees); 


Missouri, etc., R. Co. v. Morin, (Tex. 
Civ. A.) ant SW 1191; Internation- 
wlse ete. mm.) Co. tv. Hall, (Tex: Civ, 


A.) 25 SW 52. 


(2) As to one injured ! 


when a section foreman ran a section 
motor car into the speeder plaintiff 
was riding ahead. Bay v. Missouri 
Southern R. Co., (Mo. A.) 183 SW 343. 
(3) As to persons riding on trains. 
St. Louis, ete., R. Co. v. McLaughlin, 
12:9 Ark. 377, 196 | SW 460; D. BE. Hew- 
itt Lumber Co. Mills, 193 Ky. 443, 
236 SW 949. (4) As to children. 
Lange v. Missouri Pac. R. Co., 208 Mo. 
458, 106 SW_ 660; Wininger Ve SEG: 
Worth, ete., R. Co., 105 Tex. 56, 143 
SW 1150 [rev (Civ. A.) 141 SW 2731. 
(5) As to child injured while playing 
on or about defendant’s slowly mov- 
ing train. Sandberg v. McGilvray- 
Raymond Granite Co., 66 Cal. A. 261, 
226 P 28. (6) As to one who, in at- 
tempting to go around the standing 
train to get over the crossing, had 
gone on the tracks outside the bounds 
of the street, and was there struck by 
the backing train and killed, he not 
being a trespasser, and such negli- 
gence being the cause of his death. 
Kurt v. Lake Shore, ete., R. Co., 127 
App. Div. 838, 111 NYS 859 [aff 194 
N. Y. 598,88 NE 1122]. (7) As >to 
articles falling, projecting, or thrown 
from a train. Douglas v. Southern 
Pac: "Co; aGCali VAs) 255k) 280k ePirts= 
burg, vetes)) Reno. vaaiwWiarrunmi yy Gina: 
A.) 82 NE 934, (A.) 84 NE 356 (mail 
pouch thrown ‘from a rapidly moving 
train); Thompson v. St. Louis South- 
western R. Co., 243 Mo. 336, 148 SW 
484; St. Louis Southwestern R.. Co. 
v. Balthrop, (Tex. Civ. A.) 167 SW 
246; St. Louis Southwestern R. Co. 
v. Wilcox, ST aMex. Civ, 7 Awa, bak. ve 
588 (timber projecting from a car). 
(8) In maintaining wires close to 
insufficiently lighted station plat- 
form. Banderob v. Wisconsin Cent. 
R. Co., 183 Wis. 249, 113 NW 738.. (9) 
In opening cylinder ‘cocks when along- 
side a team. Hickey v. Rio Grande 
Western R. Co., 29 Utah 292, 82 P 29. 
(10) In whistling and blowing off 
steam while the train was passing a 
team. New v. Hughes, 80 Okl. 129, 
194 P1071. (11) In placing a torpedo 
on the track and running the engine 
over it for amusement, a child being 
hit by a flying piece of metal. Euting 
v. Chicago, ete, R. Co.,.120 Wis. 651, 


98 NW 944. (12) In failing to main- 
tain a fence. Maskaliunas v. Chica- 
go, etc., R. Co., 235 Ill. A. 198 faff 318 


Ill. 142, 149 NE 23]; 
consin Cent. R. Co., 80 Wis. 498, 50 
NW 407. (13) In not placing a tomb- 
stone on a railroad station platform 
so as to be reasonably safe for per- 
sons to pass it in moving freight. 
Hines v. Jones, (Tex. Civ. A.) 225 SW 
412. (14) In permitting train to 
strike truck and cause crate to fall 
on bystander. Chicago, ete., R. Co. v. 
Tate; 57% OKI 21655056) eb 820 A CLb)) 
In fastening handholds on freight 
cars with lag screws, instead of nuts 
and bolts, although the master car 
builders’ association authorizes the 
use of lag screws in the construction 
of cars. Continental Fruit Express v. 
Leas, 50 Tex. Civ. A. 584, 110 SW 129. 
(16) In failing to give warning of the 
danger of an opening in a fill not yet 
bridged. Hayes v. Seaboard Air Line 
R. Co., 1083'S. C. 519, 88 SE 268.. (17) 
In station master permitting baggage 
truck to remain on icy ground or plat- 
form so near track that it moved or 
was struck by passing train and broke 
plaintiff's leg.. Wilcox v. New York, 
ete., Co.,' 226 Mass. 171, 115 NE 
254. (18) In maintaining a defective 
freight platform. Chicago, ete, R. 
Co. v. Hauber, 162 Fed. 668, 89 CCA 
460. (19) In nonobservance of rule 
against going through closed switch. 
Staats v. Canadian Pac. 1) One 

Sask. L. 184. (20) In failing to place 
its car far enough from the switch to 
enable the train to pass with safety. 
Pennsylvania R. Co. v. Cecil, 111 Md. 


Stuettgen v. Wis- 


288, 73 A 820. (21) In allowing a de- 
fect to remain in the car. Missouri 
Pac. R. Co. v. Carey, 138 Ark. 563, 212 
SW 80; Dunning v. New York Cent. 
R. Co., 255 Mass. 211, 150 NE 853; Mc- 
Connell v. Pennsylvania R. Co., 223 
Pa. 442, 72 A 849. (22) In failing to 
have the covering of a coal hole ina 
station secure, where the hinges that 
were on the door originally had been 
broken off, and never replaced, and 
there was no lock or any other kind 
of fastening. Chicago, ete., R. Co. v- 
Amedon, 161 Ark. 310, 256 SW 52. (23) 
Of engineer in jumping from the en- 
gine and in failing to stop his train 
after a steam pipe had burst. St. 
Louis-San Francisco R. Co. v. Teel, 
82 Okl. 31, 198 P 78. 


[b] Evidence held 
to show negligence: (1) General- 
ly. Means vy. Southern California R. 
Co., 144 Cal. 473, 77 P 1001, 1 AnnCas 
206 (evidence showing mere passive 
negligence for which injured bare li- 
censee could not recover); Gordon v. 
Atlantic Coast Line R. Co., 21 Ga. A. 
812, 95 SE 311 (where injured person 
suddenly stepped in front of the train 
from a safe place); Freels vy. Louis- 
ville, etc., R. Co., 89 SW 1438, 28 KyL 
76 (child on track); Matz v. Missouri 
Pac. Ri Co. 217 Mo. 275, 117 SW -6843 
Bernhardt v. Rensselaer, ete., R. Co., 
18 HowPr (N. Y.) 427 [rev on facts 32 
Barb. 165, .19 HowPr 199 (aff 1 Abb. 
Dec. 131, 23 HowPr 166)] (showing 
that the injured person stepped di- 
rectly in front of a slow moving en- 
gine which was stopped upon hitting 
him, he being in pursuit of his hat); 
Holder v. North Carolina R. Co., 160 
N. C. 3, 75 SE 1094; Hojecki v. Phila- 
delphia, etc., R. Co., 283 Pa. 444, 129 
A 327; Southern R. Co. v. Hall, 102 
Va. 135, 45 SE 867 (proof of death 


insufficient 


does not prove negligence); Hotch- 
kiss v. Green Bay, etc, R. Co., 153 
Wis. 340, 141 NW 231. (2) As to a 


boy stealing a ride on a een train. 
St. Louis Southwestern COLNE 
Davis, (Tex. Civ. A.) 110 ‘sw ‘939. (3) 
As toa boy who had climbed the truck 
of a freight car from which he fell. 
Carson v. Atchison, etc., R. Co., 103 
Kan. 138, 172 *P-:1000) (4) As toa 
child attempting to board a moving 
freight train. Seaboard, etc., R. Co. 
v. Hickey, 102 Va. 394, 46 SE 392. (5) 
As to one who fell asleep on cattle 
guards and was run over by a passing 


train. St: Louis, ete., R. Co. v.,Spil- 
Jers, 117. Auk. 488) 1750 Siw S17. | 6): 
As to persons at stations. Georgia 


Cent. R.-€o. v. Floyd, 3 Gav A. 257, 59 
SE 826 (defective platform). (7) As 
to persons lying on tracks. Manning 
v. New Orleans Great Northern R. 
Co., 135:La. 11, 64 °S 925; Johnson 
v. J. M. Guffey Petroleum Co., 197 
Mass. 302, 83 NE 874 (train moving 
slowly, at night, the conductor and 
brakeman on the lookout); Hutton v. 
Missouri Pac. R. Co., 100 Nebr. 382, 
160 NW 96; Forge Vv. Houston, ete. 
RICO ak "Tex. Civ. A. 81, 90 SW 
1118. (8) As to persons other than 
passengers on trains. Gulf, ete., R. 
Co. v. Walters, 49 Tex. Civ. A. Rov LO 
Sw 369 (licensee alighting from 
train). (9) As to persons riding on 
engines. Hannula v. Pe etc., R. 
Co., 130 Minn. 3, 153 NW 25 Lovett 
Vv. Gulf, etc., R. Cory, 19'7 wen, 436, 79 
Sw 514 [aft (Civ. A.) 74 SW 5701; 
Steele v. Colonial «Coal & Coke Co., 
115 Va. 385, 79 SE 346. (10) As to 
persons walking on track. St. Louis, 
etc., R. Co. v. London, 82 Ark. 267, 103 
sw 212; Bisentr ager vy. Great North- 
ern R. Co., 178 lowa 713, 160 NW 311 
(allowing ‘ice to form on the walk by 
discharging water from engines); 
Tennis v. Rapid-Transit R. Co., 

Kan. 508, 25 P 876; Louisville, etc., 
R. Co. v. Stidham, 187 Ky. 139, 218 
Sw 460; Stewart v. New York, etce., 
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proper warnings or signals,?° or in regard to keeping 
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a proper lookout to discover the party injured in 


R. Co., 206 Mass. 268, 92 NE 428; Frye 
v. St. Louis, etc., R. Co., 200 Mo. 377, 
98 SW 566, 8 LRANS 1069; Stevens 
v. Missouri Pac. R. Co., 151 Mo. A. 300, 
131 SW 712; Martini v. Oregon-Wash- 
ington” R., ete, "Co., 73 Or: 283, 144 P 
104; Magier v. Philadelphia, etc., R. 
Cor, gore Pan eoo,-L0l, A V3l:- Leithold 
v. Philadelphia, etc., R. Co., 47 Pa. 
Super. 137 (child); Barnes v. Texas, 
ete, Re Con (Dex. Civ. A.) 177 Sw 
214; Texas R. Co. v. Endsley, 103 Tex. 
434, 129 SW 342 [rev (Civ. A.) 119 
Sie LoOlss Sts bouis, sete.7 R.Con sv. 
Sharp, 3 Tex. A. Civ. Cas. § 328 (tres- 
passer scalded by ejected steam and 
hot water); Harlow v. Chesapeake, 
eves RR, €o., 208. Va. 691, 62. SH 941. 
(11) As to per sons working on or eer 
erasks or cars. Memphis, etc., R. 
Yandell, 123 Ark. 515, 185 Sw 096: 
Eaymonr v. Illinois Southern R. Co., 
194 Illh A. 48; Lowe v. Morgan’s 
Louisiana, ete., SS. Co., 150 La. 29, 
90 S 429; French v. Boston, etc., R. 
Co., 230 Mass. 163, 119 NE 691; Giles 
v. Missouri Pac. R. Co., 169 Mo. A. 24, 
154 SW 852 (minor, working on a train 
with the consent of employees); Gal- 
veston, ete., R. Co. v. McLain, (Tex. 
Civ. A.) 218 SW 65; Lancaster v. 
Hunter, (Tex. Civ. -A.) 217-SW. 765; 
Follick v. Wabash R. Co., 15 OntWN 
155; Meenie v. Tilsonburg ete... 
Co., 5 OntWR 69, 6 OntWR 286, "955. 
(12) In backing an engine against a 
car against which plaintiff was lean- 


ing. Hammers vy. Colorado Southern 
ete. RR Ces 28+ La. 648, 55 oS 4,. 34 
LRANS 685. (13) In colliding with 


plaintiff's wagon by backing a train 
on the tracks in the street. Louis- 
ville, ete., R. Co. v. Lewis, 141 Ala. 
466,.37 S 587. (14) In construction of 
a platform, especially when ‘the mcde 
of construction is shown to be a cus- 
tomary one. Klosky v. Payne, 173 
Wis. 600, 181 NW 294. (15) In failing 
to inspect cars. West Jersey, etc., R. 
Co. v. Cochran, 266 Fed. 609. (16) In 
failing to provide competent em- 
ployees. Carson v. Connecticut Co., 
§4 Conn. 131,.108 A 531, 8 ALR 569. 
(17) In failing to repair defective 
ears. Caenefielt v. Bush, 198 Mo. A. 
486, 199 SW 1041; Nashville, etc., R. 


Co. v. Myers, 137 Tenn. 142, 192 SW; 


168. (18) Im failing. to replace a 
rotted telephone pole. Fisher v. 
Pennsylvania R. Co., 269 Pa. 539, 112 
“A 976; (19) In frightening horses 
near the tracks. Barbeau v. Hines, 
198 App. Div. 166, 189 NYS 690. (20) 
In furnishing defective cars. Jacob 
Vo uanois Cent. RR. Col, 1e3alans 735, 


63 S 306; Kleimenhagen v. Chicago, 
ete., R. Co., 65 Wis. 66, 26 NW 264. 
(21) In improperly loading cars. 
Hanson v. Ponder, (Tex. Civ. A.) 293 
SW 219 [mod on other grounds 
(Commn. A.) 300 SW 35]. (22) In 


“kicking” car from switch track. 
Gerhards v. Chicago Junction R. Co., 
138 Tike Awotes (23) In killing *a flag 
man asleep near the tracks. Parks v. 
Southern R. Co., 143 Fed. 276, 74 CCA 
414. (24) In maintaining a slippery 
defective, -crosswalk at a _ station. 
Goodison v. Chicago, ete., R. Co., 213 


Tll. A. 56. (25) In making a flying 
switch. Pittsburgh, etc., R. Co. v. 
MOUSt wpe winds) Anw90, 699 INE “493: 


Chesapeake, etc., R. Co. v. Farrow, 106 
War ol37;" 55 SE 569) 310 AnnCas 12. 
(26) In ‘permitting articles to project 
or be thrown from car or train. St. 
Louis Southwestern R. Co. v. Bryant, 
81 Ark. 368, 99. SW. 693; Cleveland, 
CiCon Re Covlve berry, W52)-Ind. 607; 
53 NE 415, 46 LRA 33; Louisville, etc., 
ReCon ve Marlow, 169 Ky. 140, 1838 SW 
470; Reichert v. ‘International, etc., R. 

(Tex. Civ. A.) 72 SW 1031 (27) 
In ‘running train in a jerky manner. 
Jones v. Ft. Worth, etc., Co., 47 
Tex. Civ. A. 596, 105 SW 1007. (28) 


[52 C. J.—46] 


203 SW 1; 


In failing to adopt extra precautions 
where freight train was running close 
to schedule of passenger train which 
would stop at a station near a cross- 
ing. Braley v. Grand Trunk R. Co., 
185 Mich. 606, 152 NW 225 (all ordi- 
nary precautions were taken). (29) 
To show gross negligence of railroad 
employees so as to authorize a recov- 
ery.. Devine v. New York, etc., R. 
Co., 205 Mass. 416, 91 NH 522 (injury 
to city employee on track laying wa- 
ter pipe). 

20. [a] Evidence held sufficient 
to show negligence: (1) In failing to 
give warnings or signals. Erie R. Co. 
v. Kazanecki, 10 F. (2d) 337 (child 
permissibly on track); Hines v. John- 
son, 151 Ark. 549, 236 SW 835; Jenkins 
v. Midland Valley Ri Oo. 8s4 Arky i; 
Chicago, etc., Bee. We 
Gunn, 112 "Ark. 401, 166 SW 568, Ann 
Cas1916H 648; Schneider v. Chicago 
Terminal Transfer R. Cov; bie TA. 
202; Illinois Cent. R. Co. v. Lashley, 
208 Ky. 374, 270 SW 806; Chesapeake, 
QtC? Gai O- Vi IS Oly, 164 Ky. 280, 175 
Sw 340 (where presence of persons 
should be anticipated); Perkins v. 
Chesapeake, etc., R. Co.,” 123 Ky. 229, 
94 SW 636, 29 KyL 660 (failure to 
signal on backing train); Norris v. 
Atlantic Coast Line R. Co., 152) Nene. 
505, 6% SH 1017, 27 LRANS 1069; 
Tennessee Cent. R. Co. v. Binkley, 127 
Tenn. 77, 153 SW 59 (in city limits); 
Waterman Lumber, etec., Co. v. Phelps, 
(Tex. Civ. A.) 175 SW 742 (in an ac- 
tion for injuries in a collision between 
a railroad motor car, on which plain- 
tiff was riding as a licensee, and a 
hog on the track); St. Louis South- 
western R. Co. v. Allen, 35 Tex. Civ. A. 
355, 80 SW 240 (where persons were, 
to the knowledge of the railroad, ac- 
customed to use the tracks); Inter- 
national, etc., R. Co. v. Woodward, 26 
Tex. Civ. 389, 638 SW 1051 (the 
failure to give the customary signals 
at a place where plaintiff knew the 
giving of signals was customary); 
Ryan v. Union Pac. R. Co., 46 Utah 
530, 151 P 71; Kyne v. Southern Pac. 
Co; 2 Wiiah 368.6 L268 P* sit (Cro. 
meenes v. San Pedro, etc., R. Co., 37 
Utah 475, 109 P 10, AnnCas1912C 307 
(failure to ring bell as required by 
ordinance); Hanson yv. Canadian Pac. 
R. Co., (N.W.T.) 4 WestLR 385. (2) 
As to persons working on or near 
the tracks or cars. O’Connor v. Atchi- 
son, etc., R. Co., 197 Fed. 224 [aff 209 
Fed. 1004, 126 CCA 665] (failure to 
give ‘notice before backing train); 
Degitz v. Missouri, ete; 4 RR. Co.) 97 
Kan. 654, 156 P 743; Linker v. Union 
Pach Ry Cow 82) Kan 580,109 eP (678% 
Griswold v.. Boston, ete., R. Co., 213 
Mass. 12,99 NE 474 (in pushing a box 
ear forcibly against a carload of brick, 
which was then being unloaded, so as 
to injure invitee engaged in unload- 
ing); Mullery v. Great Northern R. 
Co., 50 Mont. 408, 148 P 323; Arm- 
strong v. Union Stock Yards Co., 93 
Nebr. 258, 140 al 158; Osuldsen v. 
Delaware, etc., Cor 513 App.) Div: 
247, 210 NYS oak (backing train with- 
out warning). 

[b] Evidence held insufficient to 
show negligence in failing to give 
warnings. Post v. Chicago, etc., R. 
Co., 159 Iowa 639, 140 NW 869; Ham- 
mers v. Colorado Southern, ete., Re 
Co., 128 La. 648, 55 S 4, 34 LRANS 685; 
Bionto v. Illinois Cent. R. Cot, 125 La. 
147, 51 S 98, 27 LRANS 1030; Peter- 
son v. New York, ete.,, R- Co., 222 
Mass. 471, 111 NE 355 (no evidence of 
right to rely on the giving of signals); 
Pettit v. Howard, etc., Mach. Co., 41 
1Bes Mie EK, | AMO A 994; Alexander v. 
Wareiniay etes, rt. Co., 139 Tenn. 52; 
201 SW 134; Johnson v. Rio Grande 
Wiestern R. Co., 19! Utah 77, 57 P17. 


21. [a] Evidence. sufficient to 
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time to avoid the injury,?! or in regard to having 


show negligence: (1) In failing to 
keep lookout (Hines vy. Johnson, 151 
Ark. 649, 236 SW- 835 [child -on 
bridge]; Stark v. Tabor, etc., R. Co., 
161 Iowa 393, 142 NW 977; Dixon v. 
New York, etc., R. Co., 207 Mass. 126, 
92 NE 1030; Dixon v. Southern R. 
Co., 111 Miss. 144, 71 S 306; Peperkorn 
v. St. Louis Transfer R. Co., 171 Mo. 
A. 709, 154 SW 836; Richmond v. Mis- 
souri Pac. R. Co., 133 Mo. A. 463; 113 
SW 708 [in an action against a rail- 
road tor injuries caused by the negli- 
gent approach of its train to an inter- 
secting railroad crossing which 
caused plaintiff to jump from a train 
on the other road in anticipation of a 
collision]; .Texas, ete... GConem. 
Spencer, (Tex. Civ. A.) 344 SW 1089; 
St. Louis Southwestern R. Co. v. Driv— 
er,, (Tex... Cly A.) Jsto SWS: 
Cromeenes v. San Pedr 0). ete... Ris Co. 

37 Utah 475, 109 R 10, ‘AnnCas1912G 
307 [boy killed in street]; Washing- 
ton, etc., R.-Co. v. Ward, 119 Va. 334, 
89 SE 140 [failure of motorman to 
look, and evidence that if he had 
looked he could have seen]), (2) at 
places where the presence of persons 
was to be anticipated (Alabama Great 
Southern R. Co. v. Snodgrass, 201 Ala. 
653, 79 S 125; Chesapeake, etc., R. 
Co. v. Berry, 164 Ky. 280, 175 SW 340; 
Starks v. Lusk, 194 Mo. A. 250, 187 
SW 586; Laughlin y. St. Louis, etc., 
R. Co., 144 Mo. A. 185, 129 Sw 1006; 
Sharpe v. Southern R. Co., 125 S. C. 
478, 119 SE 245; St. Louis Southwest- 
ern RR. Cos ve Douthit,. (hex.iCive Ad 
208 SW 201; Kyne v. Southern Pace. 
Co., 41 Utah 368, 126 P 311). (3) In not 
discovering the injured party’s peril 
in time to avoid the injury. Chicago, 
etc., R. Co. v. Bryant, 110 Ark. 444, 162 
SW 51; Chesapeake, etc., R. Co. v. 
Perkins, 127 Ky. 110, 105 SW 148, 31 
Kyl 1950:) fllinois ‘CentarRy recor. 
Crockett, 79 SW 235, 25 Kyl 1939 
(person whose foot was caught in 
fr og); Blackburn v. Louisiana R., etc., 
Co: 144 La. 520, 80 S 708; Gibson v. 
Texas, ete, RR. Co: 10 Lat AGS aia 
S 382 (deceased, sitting on track with 
back to train); Baglio v. Director 
Gen. of Railroads, 243 Mass. 257, 137 
NE 257; Dixon v. New York, ‘etc., R. 
Co., 207 Mass. 126, 92-NE 1030 (injury 
to plaintiff by reason of failure to see 
that he was on track attempting to 
quiet a frightened horse, being at 
freight depot to receive freight); 
Titus v. Delano, (Mo.) 210 SW 44; 
Dallago v. Atlantic Coast Line R. Co., 
465 N. C. 269, 81.SE 318; Draper vy. 
Atlantic Coast Line R. Co., 161 N. C. 
307, V7 SH 231; Houston,-etc.s Ra .Co, 
v. Lee, (Tex. Civ. A.) 185 SW 393; St. 
Louis Southwestern R. Co. v. Watts, 
(Civ. A.) 173 SW 909 [rev on other 
grounds 110 Tex. 106, 216 SW 391]: 
Texas, etc., R. Co. v. Brouillette, 61 


Tex: Civ. A. 619, 130.(SW 8863 St: 
Louis, etc., R. Co. v. Bolen, 61 Tex. 
Civ. A 339, 129 SW 860; Gulf, etc., R. 


Co. v. Coleman, 51 Tex. Civ. A. 415, 112 
SW 690; International, etc., R. Co. v. 
Davis, (Tex. Civ. A.) 84 SW 669; Mis- 
souri, etc., R. Co. v. Hammer, 34 Tex. 
Civ. A. 354, 78 SW 708; Texas, etc., 
Ri Goh nv. THarby,.. 289 Dex. Civ. Aw 24. 
67 SW 541; Roaring Fork R. Co. v. 
Ledford, 126 Va. 97, 101 SEH 141, 871. 
(4) In backing an engine without a 
lookout. Perkins v. Chesapeake, etc., 
R. Co., 123 Ky. 229, 94 SW. 636,, 29 
KyL 660; Willis v. Vicksburg, etc., R. 
Co.. LS) Law 538, 380s 892s C>) art 
defendant had no notice that the track 
was used by pedestrians in the night 
time. Frye.v. St. Louis, ete., R. Co., 
200 Mo. 377, 98 SW 566, 8 LRANS. 


1069. 

[b] Evidence held insuificient to. 
show negligence: (1) In failing te 
maintain a lookout. Louisville, etc., 
R. Co. v. Logsdon, 118 Ky. 600, 81 SW 
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the proper lights on trains,?? or in operating at high’ 
speeds;?° and plaintiff must show by a preponder- 
ance of the evidence a causal connection between such 
negligence and the injury complained of.?* 
absence of eyewitnesses, defendant’s negligence need 
not be shown by direct and positive proof, but may 
be inferred from the proof of such facts and eir- 
cumstances as will sustain a finding of negligence,?° 


657, 26 Kyl 457 [opinion in 78 SW 
409, 25 >) KyL 1656 withdrawn]: 
Spizale v. Louisiana R., etce., Co., 128 
Mavi Si 54S W145 Devance v. Mis- 
souri, ete., R. Co., (Tex. Civ. A.) 164 
SW 13; Wickham y. Chicago, etc., R. 
Co., 95 Wis. 23, 69 NW 982. (2) In 
not discovering peril in time to have 
avoided the injury. Huggett v. Erb, 
182 Mich. 524, 148 NW 805, AnnCas 
1916B 352. (3) In failing to discov- 
er the injured party’s peril. Porter 
v: Scullen, 129 Ark: “77, 195 SW 17; 
Pennsylvania Co. v. Davis, 4 Ind. A. 
51, 29 NE 425 (small child hidden by 


weeds) ; Radenhausen v. Chicago, etc., 
R. Co., 205 Iowa 547, 218 NW 316; 
Atchison, ete. R. Co. v. Smith, 28 


Kan. 541 (child injured by moving 
car); Brooks v. Texas, etc., R. Co., 
141 La. 809, 75 S 731; Grace v. Kent- 
wood, etc., R. Co., 130 La. 964, 58 S 
830; Milter v. Minneapolis, ete, R. 
Co., 106 Minn. 499, 119 NW 218; 
Hawkins v. St. Louis, etc., R. Co., 135 
Mo. A. 524, 116 SW 16; Nappi v. 
Grand Trunk R. Co., 78 N. H. 261, 99 A 
185°) Chrystal, v:) Troy,-ete:, RR. Co., 
105 N. Y. 164, 11 NE 380 (infant killed 
while crawling over crossing). 


[c] In Arkansas, under the act of 
April 8, 1891, evidence that a tres- 
passer on a railway track was struck 
by a train without any of those in 
charge having seen him warrants a 
finding that they were negligent in not 
‘keeping a proper lookout. St. Louis 
‘Southwestern R. Co, v. Dingman, 62 
Ark. 245, 35 SW 219. 


22. [a] Evidence held sufficient 
‘to show negligence: (1) In running 
at night without lights. Chicago, etc., 
R. Co. v. Gunn, 112 Ark. 401, 166 SW 
568, AnnCasl916E 648; Louisville, 
éte., R. Co. v. Slusher, 217 Ky. 738, 
290 SW 677; Davison v. Hines, (Mo.) 
246 SW 295; Norris v. Atlantic Coast 
Line R. Co., 152 N. C. 505, 67 SE 1017, 
27 LRANS 1069 (running backward, 
in populous community). (2) To 
charge defendant with negligence in 
failing to carry a light on the rear of 
the tender of an engine. Rich v. Chi- 
cago, etc., R. Co., 149 Fed. 79, 78 CCA 
663 (testimony of witness that im- 
mediately after the accident he no- 
ticed the absence of a light). (3) In 
having no light, or not a bright light, 
on forward end of backing train. 
Kraemer vy. Louisville, ete., Co., 
144 La. 57, 80 S 198. 


[b] Evidence insufficient to show 
negligence in running without lights. 
Cepenobwiz v. New York Cent. R. Co., 
147 App. Div.188, 1832 NYS 143 (no 
evidence that light was not-burning); 
Winnipeg, etc., Re GOs VAs A Pronels, 
(Can.) [1929] 2 DomLR 81. 


23. [a] Evidence held sufficient 
to show negligence in operating at 
high speed: (1) As to persons at sta- 
tions. Croft v. Chicago, etc., R. Co., 
132 Iowa 687, 108 NW 1053. (2) On 
tracks laid in city streets. Cromeenes 
v. San Pedro, etc., R. Co., 37 Utah 475, 
Log” P10, AnnCasl912C . 307. (3) 
Through populous communities. 
Chesapeake, etc., R. Co. v. Berry, 164 
Ky. 280, 175 SW 340; Norris v. At- 
lantic Coast Line R. Co., 152 N. C. 505, 
67 SE 1017, 27 LRANS 1069. (4) In 
violation of an ordinance. Potter v. 
Chicago, ete., R. Co., 208 Ill. A. 363; 
Lueders v. St. Louis, ete., R. Co., 253 
Mo. 97, 161 SW 1159. 
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In the cumstances.” 


dence supports 


[b] Evidence held insufficient to 
show operation at a higher speed than 
permitted by ordinance. Holland v. 
ee ae, Pac. R. Co., 210 Mo. 338, 109 

9. 


24. Southern Indiana R. Co. v. 
Peyton, 157 Ind. 690, 61 NE 722. 


[a] Evidence held sufficient to 
show that the proximate cause of the 
injury was: (1) Allowing an object 
to project from a train. Smithwick 
v. Pacific Electric R. Co., 206 Cal. 
291, 274 P 980; Ward v. North Caro- 
lina! Re /'Co., 16LIN. °C. 1795.7 6 SBT, 
(2) Backing cars without exercising 
the proper precautions. ‘Houston, 
ete... Ri Cos ov, -Ollis). 37) Tex, Civ.) AS 
231, 838 SW 850 (child playing in 
switch yard). (3) Baggagemaster’s 
negligence. Freeman v. McElroy, 
(Tex. Civ. A.) 149 SW 428. (4) Bump- 
ing or moving of a car on or in which 
the injured person was 
Jones v. Niagara Junction R. 
App. Div. 607, 71 NYS 647. (5) 
Change of signals. Cleveland, etc., R. 
Co. v. Gossett, 172 Ind. 525, 87 NE 
123. (6) Failure to fence tracks. 
Heiting v. Chicago, ete., R. Co., 252 
Ill. 466, 96 NE 842, AnnCas1912D 451; 
Trojanowski v. Chicago, ete., R. Co., 
163 Wis. 76, 157 NW 5386; Ulicke v. 
Chicago, etc., R. Co., 152 Wis. 236, 
139 NW 189; Newell v. Can. Pac. R. 
Cos... 12Ont., Tas 20 Ont VIR escaies 
(7) Failure to give signals or warn- 
ings. St. Louis Southwestern R. Co. 
v. Thompson, 89 Ark. 496, 117 SW 
b4ES Ss Kansas City, (66G.. re. Com vs 
Starr, -CBex. Civ. As) 0194 SW .6375 
Texas, ete., R. Co. ‘vi. Phillips,,.:(Tex. 
Civ. A.) 37 SW 620. (8) Failure, in 
violation of an ordinance, to have a 
man on the end of backing train. 
Peperkorn v. St. Louis Transfer R. 
Co., 171 Mo. A. 709, 154 SW 836 (evi- 
dence showed that deceased was killed 
by the particular train alleged). 
(9) Failure to have lights on an en- 
gine. Purinton v. Belt R. Co., 204 Ill. 
A. 382. (10) Failure to keep a look- 
out. Laughlin v. St, Louis, etc., R. 
Co., 144 Mo. A. 185, 129 SW 1006; 
Texas, etc., R. Co. v. Spencer, (Tex. 
Civ. A.) 244 SW 1089; St. Louis 
Southwestern R. Co. v. Douthit, (Tex, 
Civ. A.) 208 SW 201; Kansas City, 
ete, UR. Co. Va Starr a(Tex.. Cly sna) 
194 SW 6387; Ft. Worth, etc., R: Co. 
v. Broomhead, (Tex. Civ. A.) 140 SW 
820; Teakle v. San Pedro, etc., R. Co., 
36. Utah (29, 02) 6sibr 5 Gi) eon: 
speed. Joyce v. Great Northern R. 
Co., 100 Minn. 225, 110 NW 975, 8 
LRANS 756; Mississippi Cent. R. Co. 
v. Pace, 109 Miss. 667, 68 S 926; Kan- 
sas City, ete., R. Co. v. Chiles, 86 Miss. 
361, 38 S 498; Lueders v. St. Louis, 
etc., R. Co., 253 Mo. 97, 161 SW 1159; 
Galveston, etc., R. Co. v. Cook, (Tex. 
Civ. A.) 214 SW 539. (12) Kicking a 
car into the yard at great speed. 
Frain v. Davis, (Mo. A.) 287 SW 1831. 
(13) Permitting icy condition of depot 
exit. Stiles v. Union Terminal Co., 
(Tex. Civ, A.) 27 SW (2d) 911. (14) 
Trainmen’s negligence. Pennsylvania 
R. Co. v. Bell Concrete Constr. Co., 
153 Md. 19,137 A503; Southern R. Co. 
v. Leinart, 107 Tenn. 635, 64 SW 899 
(as against defendant’s demurrer to 
the evidence), (15) Hither a failure 
to keep a proper lookout or such a 
speed that train could not be stopped 
within distance that objects on tracks 
could be seen, under the doctrine of 


[§ 2265, 


or show how the accident happened;?® but these 
circumstances must themselves be shown by direct 
testimony, and cannot be inferred from other cir- 
When circumstantial evidence is re- 
lied on to establish negligence it must be such as will 
reasonably exclude all theories, except that upon 
which plaintiff bases his action,?® and if such evi- 


two theories, one involving negli- 


the last clear chance. Blackburn v. 
Pout ane R., ete., Co., 144 La. 520, 80 
708. 


[b] Evidence held insufficient to 
show: (1) That defendant’s negli- 
gence was the proximate cause of the 
death or injury. Owens vy. Southern 
R..Co., 88 F. (2da)''-870; Louisville, 
etc., R. Co. v. Moran, 190 Ala. 108, 66 
Ss 799; Southern R. Co. v. Shirley, 189 
Ala. 568, 66 S 511; Puckhaber v. 
Southern Pac. Co., 132 Cal 363t) 642 
480; Illinois Cent. R. Co. v. Reed, 
141 Ky. 191, 182 SW 440; Granger v. 
Illinois Cent. R. Co., 143 La. 168, 78 
S 435; Todd v. Great Northern R. Co. ey 
ae Minn. 145, 157 NW 1080;- Allen 
Vv. St.Louis; etc, RR. “Co. 189s Mor A. 
272, 176 SW 297; Sippel v. Missouri 
Pac. R. Co., .102 Nebr. 597, 168 NW 
356; Gulf, etc., R. Co. v. Moss, (Tex. 
Civ. A.) 180 SW 1128; Barnes v. Tex- 
as; ‘etc., R. Co... Clex., Civ ALY 27 TiS 
214; Steele v. Colonial Coal, ete., Co., 
115 Va. 385, 79 SE 346; Hotchkiss 
v. Green Bay, etc., R. Co., 153 Wis. 
340, 141 NW 231. (2) Any connection 
between the failure to take precau- 
tions in moving a train, and an in- 
jury to a child. Union Pac. R. Co. 
v. Young, 57 Kan. 168, 45 P 580. (3) 
Connection between the failure to 
give the crossing signal and an in- 
jury to a person sleeping on. the 
tracks. Missouri Pac. R. Vv. 
Porter, 73 Tex. 304, 11 SW 324. "(4) 
That a defect in a car was the cause 
of the accident. Groesbeck y. Grand 
Trunk R. Co., 167 Mich. 259, 132 NW 
1024. (5) That the, unfitness of the 
engineer for his position, caused by 
a defect of vision, or the failure to 
give statutory signals at a crossing, 
was the proximate cause of the in- 
jury. Texas, etc., R. Co. v. Shoemak- 
er, 98 Tex. 451, 84 SW 1049 [rev (Civ. 
A.) 81 SW 1019]. 


25. U. Sede aie v. Northern Pac, 
R. €Co.,\\62 Peds 73 


Ky.—Southern ed Fels v. Caplinger, 
r Ky. 749, 152 SW 947, 49 LRANS 


Mo.—Rine v. Chicago, etc., R. Co., 
100 Mo, 228, 12 SW 640. 


Tenn.—Louisville, ete., 
Hall, 5. Tenny ‘Civ. eae 491 


Tex.—Missouri Pac. R. Cok, FV. 
Porter, 73 Tex. 304, 11 SW 324; San 
Antonio, Oty, Fre Co. v. Gray. (Clive 
A.) 66 SW 229 [rev on other grounds 
90 Tex. 424, 67 SW 763]; Shiffiet v. 
St. Louis Southwestern 'R. Coy, os 
Tex. Civ. A. 57, 44 SW 918. 


[a] Thus, where an engineer and 
fireman directly deny any negligence 
in keeping a lookout, if the cirecum- 
stances attending the accident indi- 
cate such negligence, it is error to 
direct a verdict for defendant, and 
the question should be submitted to 
the jury for them to determine the 
credibility of the witnesses and the 
weight of the evidence. Shifflet v. 
St. Louis Southwestern R. Co., 18 
Tex. Civ. A. 57, 44 SW 918. 


26. Southern R. Co. v. Caplinger, 
151 Ky. 749, 152 SW 947, 49 LRANS 
660; Newell v. Dickinson, 207 Mo. 
aS 369, 233 SW 72. 


27. Missouri Pac. R. Co. .v. Porter, 
73 Tex. 304, 11 SW 324. 


28. Dever v. Pennsylvania R. Co., 
66 Pa. Super. 515. 


RACos ave 
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§§ 2265-2267] . 


gence, and the other freedom from negligence, it is 
insufficient.2® Testimony of witnesses who were not 
paying attention to the engine which caused the in- 
jury at the time, and were not necessarily in a posi- 
tion to have heard any bell ring or whistle sound be- 
fore the accident, that they heard neither bell nor 
whistle is insufficient to constitute a substantial con- 
flict as against testimony that the bell was constant- 
ly rung, and will not warrant a finding that defendant 
was neghgent in failing to ring the bell or sound the 
whistle;*° but the rule is otherwise when such wit- 
nesses were paying attention and were in a position 
to hear.*+ | Where the proof shows that the accident 
could not have happened as claimed by plaintiff, 
plaintiff cannot recover.?? 

Defenses offered by defendant must be proved by 
a preponderance of evidence.** Where by statute 
the burden is on defendant to show compliance with 
the statute requiring warnings, or that the injury did 
not result from noncompHance,** defendant must 
show by a preponderance of the evidence that it com- 
pled with the statute or was not negligent.?* 

[§ 2266] (2) Existence of Defect or Happening 
of Injury. In the absence of statute, mere proof of 
the existence of a defect or the happening of an injury 
is not sufficient to establish actionable negligence,*® 


29. Payne v. Blevins, 280 Fed. 
310; Chesapeake, etc., R. Co. vw. | loaded. 
Stephen, 168 Ky. 775, 182 SW 938:|20 F. (2d) 71. 
Cincinnati, etc., R. Co. v. Frogg, 167 [b] Evidence 


Ky. 6, 179 SW 1062; McNeill v. At- 
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car of telegraph poles was properly 
Anderson y. Southern R. Co., 


held 


(1) To overcome inferential finding 


[52° Crd.) 723 
but the character of the accident, and the cireum- 
stances surrounding it, may be such as lead to the 
conclusion that without negligence it could not have 
happened ;*? in which ease proof of an accident and 
injury is sufficient in the absence of explanatory 
proof on the part of defendant to raise a prima facie 
case of negligence on the part of defendant.?® Un- 
der some statutes, however, mere proof of an injury 
by the operation of a railroad is sufficient to raise a 
presumption of negligence ;*® and in such case proof 
of the injury or accident is sufficient,*° but this stat- 
utory presumption ceases to be controlling upon the 
introduction of testimony showing all the facts of 
the case,*1 and it is immaterial that one or more of 
the witnesses by whom the facts are shown are im- 
peached if others who testify to all of the facts 
remain unimpeached.4? 


[§ 2267] (3) Precautions as to Persons Seen on 
or near Tracks. To warrant a recovery on the 
ground that defendant’s engineer or other employee in 
charge of the engine or cars causing the injury failed 
to use proper precautions after discovering the in- 
jured party’s peril, the evidence must be sufficient 
to show that such engineer or employee saw or knew 
of the injured party’s danger in time to avoid the 
accident,#* and that thereafter such employee failed 

Tex.—Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049 [rev 
on other grounds (Civ. A.) 81 SW 
1019]; Washington vy. Missouri, étc., 


R. Co., 90 Tex, 314, 38 SW 764; Shif- 
flet v. St. Louis, ete., R. Co., 18 Tex. 


insufficient: 


lantic Coast Line R. Coy LOT NaC 
390, 83 SE 704; Bell v. Philadelphia, 
ete.,. R. :-Co:,.25 Ba. Dist. 510. 


30. Rich v. Chicago, etc., 
149 Fed. 79, 78 CCA 663. 


[a] Where evidence to prove fact 
is direct and positive and satisfactory 
and the evidence to disprove it is 
purely negative, the positive proof 
must prevail. Wickham v. Chicago, 
etc., R: Co., 95 Wis. 23, 69 NW 982. 


31. Cincinnati, etc., R. Co. v. Ab- 
bott, 5 Tenn. Civ. A. 22. 


32. Hackler v. Missouri Pac. R. 
Co., 161 Mo. A. 508, 144 SW 157. 


33. [a] Evidence held sufficient: 
(1) To show freedom from negli- 
gence on the part of-the railroad com- 
pany. Noto v. Louisiana R., etc., Co., 
129 DLa.-444; 56. S 362; Batchelor v. 
Degnon Realty, etc., Co., 141 App. 
Div. 879, 126 NYS 433. (2) To over- 
come presumption of negligence aris- 
ing from injury. Gulf, etc., R. C 
Jones, 137 Miss. 631, 102 Ss’ 385; 
lingsiey v. Illinois Cent. Bi Oe,,.100 
Miss. 612, 56 S 790; Korter v. ‘Gulf, 
tcl, he 1Co., .8T Miss. 482, 40 S 258. 
(3) To show that the engineer could 
not have discovered decedent’s peril 
in time to have saved him. Virginia- 
Carolina R. Co. v. Clawson, 111 Va. 
313, 68 SE 1003. (4) To show that 
the’ duty to keep a lookout had been 
performed. Todd v. St. Louis, etc., 
R. Co., 106 Ark. 390, 153 SW 602. 
(5) To *show that operatives in charge 
of a locomotive exercised proper care 
to discover persons on the_ track. 
Houston, ete., R. Co. v. Sallee, 56 Tex. 
Gini A. 23, 120 SW 216. (6) To show 
that plaintiff jumped from the engine, 
and was not thrown therefrom as he 
claimed. Gulf, ete., R. Co. v. Lovett, 
(Civ. A.) 74 SW 570 [aff 97 Tex. 436, 
79 SW 514]. (7) To show that suffi- 
ecient warning of an intended coupling 
was given to persons loading cars. 
Memphis, ete., R. Co. v. Yandell, 1238 
Ark. 515, 185 SW 1096. (8) To show 


Re-Cos 


that the speed of the train did not: 


exceed six or seven miles an hour. 
Giles v. Missouri Pac. R. Co., 169 Mo. 
A. 24, 154 SW 852. (9) To show that 


of negligence in inspection of train. 
Smithwick vy. Pacific Electric R. Co., 
206 Cal. 291, 274 P 980; Jefferson v. 
Southern R. Co., 105 Miss. 571, 62 S 
643 (testimony of the engineer that 
he could not have seen an object ly- 
ing in the curve on the track where 
deceased was killed, or that he could 
not have seen such an object more 
than twenty-five or fifty yards before 
reaching it). (2) To show that de- 
fendant had no duty to look out for 
trespassers. Alemento y. Bessemer, 
etc., R. Co., 255 Pa. 588, 100 A 464. 
(3) To show that, at the time of the 
accident, the car had been turned 
over by defendant to the employer 
of the injured person, and was not 
then under the control of defendant, 
in an action for running over yard 
foreman. Groesbeck vy. Grand Trunk 
R. Co., 167 Mich. 259, 1832 NW 1024. 

34. See supra § 2250. 

35. [a] Evidence held insufficient: 
(1) To show due care and freedom 
from negligence in failing to com- 
ply with a statute requiring bell 
ringing and whistle blowing in vil- 
lages, towns, or cities. Georgia Pac. 
R. Co. v. Blanton, 84 Ala. 154, 4S 621. 
(2) To overcome statutory presump- 
tion of negligence arising from proof 
Of: iInjurys + Yazoo; ,etedy) R-. Con ive 
Landrum, 89 Miss. 399, 42 S 675. 

36. Ala.—Howell v. Southern R. 
Co., 189 Ala. 658, 66 S 633; Louis- 
ville, ete., R. Co. v. Lewis, ‘141 Ala. 
466, 37 S 587. 

Ky.—Louisville, Co 
Humphrey, 45 SW 50, "30 RL 642. . 

La.—Bryant v. Illinois Cent. R. 
Compzar 099. 

Md.—State v. 
Co., 58 Md. 221. 

Mo.—Davis v. Quincy, etc., R. 
155 Mo. A. 312, 136 SW 718. 

N. C.—Upton v. South Carolina, 
ete., R. Co., 128 N. C. 173, 38 SH 736. 

Oh:—Cineinnati,, vete:, WR... Co. sv. 
Hahn,:22 Oh. Cir. Ct. N. S: 94. 

Pa.—Bell v. Philadelphia, etce., R. 
Co., 25 Pa. Dist. 510. 


Baltimore, ete., R. 


Co; 


Civ. A. 57, 44 SW 918. 


Va.—Southern R. Co. v. Back, 103 
Va. 778, 50 SE 257. 


Can.—Dube v. Reg, 
147. 


[a] Mere proof of unexplained 
killing of persons on a railroad track, 
and of the fact that the engineer of 
the train suffered from an impair- 
ment of vision, does not overcome 
the presumption in favor of the rail- 
road that a proper watch was kept 
by those on the engine. Texas, etce., 

. Co. v. Shoemaker, 98 Tex. 451, 4 
SW 1049 [rev on other grounds (Civ. 
A.) 81 SW 1019]. 


37. Washington vy. Missouri, ete., 
R. Co,, 90 Tex. 314, 38 SWi764 Trev 
(Civ. A.) 36 SW 778; Shifflet v. St. 
Louis, ete’ RCo,, USihex:n@iva Aw one 
44 SW 918. 


[a] Where particular thing caus- 
ing injury is shown to be under man- 
agement of defendant or its serv- 
ants, and the accident is such as in 
the ordinary course of events does 
not happen if those who ‘have the 
management use proper care, it af- 
fords reasonable evidence, in ‘the ab- 
sence of explanation, that the acci- 
dent arose from want of care and the 
question should be submitted to the 
jury. Washington vy. Missouri, etc., 
R. Co., 90 Tex. 314, 38 SW 764 [rev 
(Civ. A.) 36 SW 778]. 


Res ipsa loquitur see supra § 2251. 


38. Howser v. Cumberland, ete., 
R. Co., 80 Md. 146, 30 A 906, 45 AmSR 
332, 27 LRA 154; Wheeling, ete. R. 
Go. Vv. Rupp, 27) Oh) Cin eta2 12) 

39. See eae § 2250. 


40. Kem 
122 Ga. 559, 50 SE 465. 

41. Korter v. Gulf, 
87 Miss. 482, 40 S 258. 

Effect of SREY, presumptions 
see supra § 


3 Can, Exch. 


etcy) RoanGon 


42. .Korter, v.. Gulf, «etc., “Ra Con 
87 Miss. 482, 40 S nes 
43. Louisville, Co 


Moran, 190 Ala. 108, "88 Ss "Too: Gounte 


v. Georgia Cent. R. Co., 
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to use all reasonable and proper precautions which | he might have used to avoid the injury.** 


ney v. Louisiana R., etc., Co., 133 La. 
360, 63 S 48. 
(1) 


[a] Evidence held sufficient: 
To sustain a finding that the en- 
gineer or other employee in charge of 
the engine or cars discovered the in- 
jured party’s danger in time to pre- 
vent the injury (Chicago, etc., R. Co. 
v. Jones, 124 Ark. 523, 187 SW 436; 
St. Louis, ete., R. Co. v. Cain, (Ark.) 
104 SW 533; St. Louis, ete., R. Co. v. 
Evans, 74 Ark. 407, 86 SW 426; Sib- 
ley v. Ratliffe, 50 Ark. 477, 8 SW 686; 
Pennsylvania Co. v. Reesor, 60 Ind. 
A. 636, 108 NE 983; Rine v. Chicago, 
etc., R. Co., 100 Mo, 228, 12 SW 640; 
Tharp v. Wabash R. Co., (Mo. A.) 
206 SW 402; Guilford v. Norfolk, 
ete., R. Co., 154 N. C. 607, 70 SE 393 
[bright day, straight track, plain- 
tiff unconscious on track]; Marks v. 
Atlantic Coast-Line R. Co., 133 N. C. 
89, 45 SE 468; Dubs v. Northern Pac. 
Rie Cosa 2Nee Ds 124 CA TL ONWi88ss 
Baker v. Loftin, (Tex. Commn. A.) 
222 SW 195 [rev (Civ. A.) 198 SW 
159]; Schaff v. Copass, (Tex. Civ. A.) 
262 SW 234; St. Louis Southwestern 
R. Co. v. Anderson, (Tex. Civ. A.) 206 
SW 696; Texas, ete., R. Co. v. Jones, 
(Tex! SCiv.; A.) 196 SW. 357; Nacog- 
doches, etc., R. Co. vy.’ Beene, 47 Tex. 
GiviA.1585,. 106 (SW 456; Gulf,ete., 
R. Co. v. Gibson, 42 Tex. Civ. A. 306, 
93 SW 469; Norfolk Southern R. Co. 
v. Crocker, 117 Va. 327, 84 SE 681), 
(2) or should have discovered his 
peril (Tullock v. Connecticut Co., 94 
Conn. 201, 108 A 556), (3) in time, by 
the exercise of due care and precau- 
tion, to stop the engine or train and 
prevent the injury (St. Louis, etc., R. 
Co. v. Newman, 105 Ark. 284, 151 SW 
255; St. Louis, etc., R. Co. v. Hill, 74 
Ark. 478, 86 SW 303 [evidence show- 
ing that deceased was struck 
and dragged thirty feet, that deceased 
screamed and the engine could have 
been stopped at once]; Purcell v. 
Chicago, etc., R. Co., 17 lowa 667, 91 
NW 933). (4) To show that a brake- 
man or conductor saw and knew 
plaintiff's position of danger. st. 
Wouiseete.q Re CO.\. Var Cainy CArK.) 
104 SW 533; Pettit v. Great North- 
ern R. Co., 62 Minn. 530, 64 NW 
1019; International, etc., R. Co. v. 
Tabor, 12 Tex. Civ. A. 283, 33 SW 894. 
(5) To sustain a finding that the en- 
gineer saw the injured boy on the 
track, although he denied that ‘he saw 
him or that he looked back. Texas, 
etes Ra Co. vy. Phillips, (Civ. -A°)) 40 
SW 344 [rev on other grounds 91 Tex. 
278, 42 SW 852]. 


[b] Evidence held insufficient: 
(1) To show that the injured party’s 
danger was discovered in time to 
avoid the injury. Grand Trunk R. Co. 
v. Flagg, 156 Fed. 359, 84 CCA 263; 
Porter v. Louisville, ete., R. Co., 202 
Ala. 139, 79 S 605; Whitehead v. St. 
Wouis, etc., «R. Co., 179 Ala. 314, 60 
S 930; Carlisle v. Alabama Great 
Southern R. Co., 166 Ala. 591, 52 S 
341; Southern R. Co. v. Drake, 166 
Ala. 540, 51 S 996; Southern R. Co. 
v. Stewart, 164 Ala. 171, 51 S 324; 
Johnson v. Birmingham R., etc., Co., 
149 Ala. 529, 43 S 33; Webb v. Kan- 
sas City Southern R. Co., 137 Ark. 
107, 208 SW 301; St. Louis, ete, R. 
Co. -v. Humbert, 101 Ark. 532, 142 
Siw ala er St Ours, ete... (Cov vs 
Raines, 86 Ark. 306, 111 SW 262; Chi- 
cago, etc., R. Co. v. Bunch, 82 Ark. 
522, 102 SW 369 (that deceased was 
found fatally injured after engine 
had given several short blasts of 
whistle is insufficient); Radenhausen 
v. Chicago, etc., R. Co., 205 Iowa 547, 
918 NW 316; Louisville, etc., R. Co. 
Vi Mann, 227- Ky. 399) 13) SW, (2d) 
257; Lee v. Hines, 202 Ky. 240, 259 
SW 338; Sizemore v. Lexington, etc., 
, 169 Ky. 497, 184 SW 383; Lor- 
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ton v. Cincinnati, ete., R. Co., 158 Ky. 
404, 165 SW 418; Derrickson  v. 
Swann-Day Lumber Co., (Ky.) 115 
SW 191; O’Bannion vy. Southern R. 
Co., 110 SW 329, 33 KyL .315, 436; 
Johns vy. Louisville, ete., R. Co., 10 
SW 417, 10 KyL 757 (deceased stepped 
into gap between separated sections 
of moving train, no employee having 
seen him); Brown y. Louisiana R., 
etce., Co., 147 La. 829, 86 S 281; Lloyd 
v. Hast Louisiana R. Co., 109 La, 446, 
33 S 556; Chesapeake Beach R. Co. v. 
Donahue, 107 Md. 119, 68 A 507 (tes- 
timony that someone in the engine 
cab shouted to plaintiff to get out 
of the way, when the engine was on 
top of him, does not tend to prove 
that he was seen from the engine in 
time for its crew, in the exercise of 
reasonable care, to have prevented the 
injury, but rather tends to prove that 


he was seen too late for that pur- 


pose); Demaray v. Great Northern 
R. Co., 121 Minn. 516, 141 NW 804; 
Ayers v. Wabash R. Co., 190 Mo. 228, 
88 SW 608; Whiteaker v. Missouri 
Pac. R. Co., (Mo. A.) 15 SW (2d) 952; 
Newell v. Dickinson, 207 Mo. A. 369, 
233 SW 72; Justus v. St. Louis-San 
Francisco R. Co., (Mo. A.) 224 SW 
79; Armstrong v. Denver, etc., R. 
Co., (Mo. A.) 203 SW 246 (if there is 
any disputable presumption that a 
railroad engineer saw a hand car on 
the track in time to stop, in that the 
track was straight and unobstructed 
for four hundred and sixty-five feet, 
it was overcome by his positive testi- 
mony that he was not looking, wheth- 
er the jury believed ‘him or not); 
Burde v. Chicago, ete., R. Co., 123 
Mo. A. 629, 100 SW 509 (person seen, 
but who could have got out of the way 
without effort, and was therefore in 
no apparent danger); Dahmer v. 
Northern Pac. R. Co., 48 Mont. 152, 
136 P 1059 [reh den 48 Mont. 152, 
142 P 209]; Burnes vy. Staten Island 
Rapid: Transit. Ri) Co.4i7..NYS) 741: 
Merrill v. Southern R. Co., 151 N. CG. 
524, 743, 66 SH 570 (plaintiff fell over 
rail from safe distance when train 
less than fifteen feet away); Mis- 
souri, ete., R. Co. v. Sconce, (Tex. 
Civ. A.) 176 SW 833; Freeman v. 
Garcia, 56 Tex. Civ. A.. 638, 121 SW 
886; Whitney v. Texas Cent. R. Co., 
50 Tex. Civ. A. .1,.110-SW 70; sPalmer. 
v. Oregon Short Line R. Co., 34 Utah 
466, 98 P 689, 16 AnnCas 229. (2) To 
show that° engineer could have rea- 
sonably anticipated that deceased 
might fall into a cattle guard and 
that engine might overtake him be- 
fore he reached street crossing. 
Hooker v. Wabash R. Co., 99 Nebr. 
13,2154 IN Wi -85b 6 Texas» ete. R:” Co: 
v. Jones, (Tex. Civ. A.) 196 SW 357. 
(3) To warrant a finding, under the 
humanitarian doctrine, that a _ rea- 
sonably prudent engineer would have 
realized that deceased was not aware 
of the train’s approach before it was 
too late to be stopped. Foster v. 
West, 194 Mo. A. 94, 184 SW 165 (de- 
ceased having ignored repeated sig- 
nals). (4) To show that one could 
have been seen from a sufficient dis- 
tance to make those in charge of the 
train negligent, and the company li- 
able under the last clear chance doc- 
trine. Baecker v. Missouri Pac. R. 
Co., 240 Mo. 507, 144 SW 803; Chesa- 
peake, etc., R. Co. v. Palmer, 149 Va. 
560, 140 SE 831. (5) To show that 
one, killed on a railroad by a train, 
was on the track long enough to 
make those in charge of the train 
negligent, and the company liable 
under the last clear chance doctrine. 
Baecker v. Missouri Pac. R. Co., su- 
pra. (6) To show that plaintiff was 
at any time on or so close to the 
track that the engineer in the exer- 
cise of ordinary care could have seen 
him in peril in time to have checked 
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the train and avoided the injury. 
Koegel vy. Missouri Pac. R. Co., 181 
Mo. 379, 80 SW 905. (7) To show 
that engineer was negligent in failing 
to see deceased in time to avoid ac- 
cident. Hyde v. Texas, etc., R. Co., 
143 La. 185, 78 S 441. 


[c] Mere fact that injured party 
might have been seen does not au- 
thorize the jury to infer that the en- 
gineer actually saw him. Chesa- 
peake, etc., R. Co. v. Barbour, 93 SW 
24, 29 KyL .339. 


[d] Experiments.—In an _ aetion 
against a railway company for the 
death of a trespassing infant on the 
track, experiments in determining 
how far away an object on the track 
could be distinguished are of little, 
if any, probative force on the ques- 
tion whether the engineer saw the 
child sooner than he testified he did, 
since he must have had the crossing 
while he was approaching specially in 
mind, while the witnesses had the ob- 
jects used in the experiments spe- 
cially in mind. Palmer y. Oregon 
Short Line R. Co., 34 Utah 466, 98 P 
689, 16 AnnCas 229. 


44, [a] Evidence held sufficient: 
(1) To sustain a finding or verdict 
on the ground that the engineer or 
other employee failed to exercise 
proper precautions after discovering 


the injured party’s peril. Ross v. 
Pexas, ete:, RK: “Co., 44 Hedi 4 445"St. 
Louis Southwestern R. Co. v. Me- 


Laughlin, 129 Ark. 377, 196 SW 460 
(person riding on engine); Chicago, 


ete; Ri Co. vi. Jones 124% Arik 523 
187 SW 436; St. Louis; ete: R. Co: 
v. Scott, 102 Ark. 417, 144 SW 917; 


Graysonia-Nashville Lumber Co. v. 
Carroll, 102 Ark. 460, 144 SW 519 
(woman hit by slow train which 
could have stopped within six feet, 
seen by brakeman five hundred feet 
before); St. Louis, etc., R. Co. v. Mc- 
Evers, (Ark.) 129 SW 816; St. Louis, 
etc., R. Co. v. Raines, 90 Ark. 398, 119 
SW_665, 17 AnnCas 1; Chicago, etc., 
R. Co. v. Lannon, 86 Ark. 587, 112 SW 
177; _Payne v. Humeston, etc, R. 
Co., 70: Iowa 584, 31 NW 886; TIlli- 
nois Cent..R. Co. v. Murphy, 123 Ky. 
787, 97 SW 729, 30 KyL 93, 11 LRA 
NS 352 (deceased seen, but not 
warned and train not stopped); Gill 
v. Minneapolis, ete., R., etc., Electric 
Tract. Co., 129 Minn. 142, 151 NW 896 
(trespasser killed by motor car); 
Palon v. Great Northern R. Co., 129 
Minn. 101, 151 NW 894; Everett v. 
St. Louis, ete., R. Co., 214 Mo. 54, 112 
SW 486; Woods v. Wabash R. Co., 
188 Mo. 229, 86 SW 1082 (girl caught 
in cattle guard); Mirrielees v. Wa- 
bash R. Co., 163 Mo. 470, 683 SW 718 
(failure to stop and detach defective 
car, so that caboose was derailed, 
injuring plaintiff trespasser); Feld-. 
man v. New York Cent., etc., R. Co., 
142 App. Div. 339, 127 NYS 390 [aff 
205 N. Y. 553 mem, 98 NE 1102 mem]; 
Fitzgibbons v. Manhattan R. Co., 88 
NYS 341 (that engine could have 
stopped without injury to plaintiff). 
Harris v. Atlantic Coast Line R. Co., 
132 N. C. 160, 43 SE 589 (plaintiff's 
intestate was seen by conductor, but 
no attempt was made to stop, she be- 
ing on bridge and not able to get off 
before train backed over her); Dubs 
v. Northern Pac. R. Co., 42 N. D. 124, 
171 NW 888; Chicago, etc., R. Co. v. 
Pedigo, 123 Okl. 213, 252 P 1095; Webb 
vy. Atlantic Coast Line R. Co., 105 
S. C. 300, 89 SE 546; Carter v. South- 


ern R.,Co,, 93) S.C. 329;'75 SH 952, 
76 SH 1136; Texas, ete, R:. Co. v. 
House, (Tex. Civ. A.) 208 SW 3658; 


St. Louis Southwestern R. Co. v. An- 
derson, (Tex. (iv. A.) 206 SW 696; 
Gult, ete, oR. Coy. vy aPrazaks sClex, 
Civ. A.) 181 SW 711 (to show that in- 
jured person, on track at night, was . 
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cumstances under which the injury occurred may 
be sufficient to show that the peril of the injured per- 
son was discovered,*® but circumstantial evidence 
must be of the facts, and not merely of inferences or 


presumptions.*® 


[§ § 2268] (4) Bjection of Trespassers. 


seen); San Antonio, ete, R. Co. v. 
Jaramilla, (Tex. Civ. *A.) 180 SW 1126; 
Chicago, ete., ReoxCos Vv. -boftis, (Tex. 
Civ. A.) 179 Sw 930; Ft. Worth, etc., 
R. Co. v. Broomhead, (Tex. Civ. A.) 
140 SW 820; Texas-Mexican R. Co. 
v. Portales, (Tex. ‘Civ..A.) 126 SW 
609; Texas, etc., R. Co, v. Brannon, 
43 Tex. Civ. A. 531, 96 SW 1095 (de- 
ceased lying drunk .on bridge); St. 
Louis Southwestern R. Co. v. Allen, 35 
Tex. Civ. A. 355, 80 SW 240 (failure 
to give any warning after peeiae 
plaintiff); Missouri, etc., R. Co. 
Stone, 23 Tex. Civ. A. 106, 56 SW 933 
(deceased seen under circumstances 
where operatives knew he could not 
hear their warning, and they could 
have stopped); Teakle v. San Pedro, 
etc.,- KR. Co.,. 36 Utah.29, 102 P. 635 
(evidence that decedent only lost an 
arm when the first car passed over 
him, and that he would not have been 
killed if the train had been stopped 
befgre he was struck by the en- 
gine); Chesapeake, etc., R. Co. v. Cor- 
bin, 110 Va. 700, 67 SE 179 (failure 
to stop, or signal, or do anything to 
avoid injury). (2) To sustain a find- 
ing that the train operatives, after 
they discovered the peril of plaintiff, 
failed to use every means in their 
power consistent with the safety of 
those on the train, to avoid the in- 
jury. St. Louis Southwestern R. Co. 
v. Bolton, 36 Tex. Civ. A. 87, 81 SW 
123. (3) To show that the engineer 
did not use the appliances at his com- 
mand to stop the train immediately 
on discovering deceased. Gulf, ete., 
He Consve-brown, 33 Dex. Civ. 1A. 269, 
76 SW 794. (4) To warrant a find- 
ing that no effort was made by the 
operatives of the train to stop it be- 
fore the accident. Houston, etc., R. 
Co. v. Ramsey, 43 Tex. Civ. xe 603, 97 
SW 1067. (5) To show that the com- 
pany did all that was required of it 
to avoid running the injured party 
down after discovering his. peril. 
Norfolk, etc., R. Co. v. Dean, 107 Va. 
505, 59 SE 389; Langowski. v. Wis- 
consin Cent. R. Co., 153 Wis. 418, 141 
NW 236. 


[b] Evidence held insufficient: (1) 
To show failure to exercise proper 
care to avoid injury after discovering 
the peril. Saginaw Lime, etc., Co. v. 
Hale, 202 Ala. 513, 81 S 15; Atkinson 
“Vv. Kelley, 8 Ala. A. 571, 62 Ss 441; Gou- 
dreau v. Connecticut Co., 84 Conn. 406, 
80 A 281; Illinois Cent. R. Co. v. Robi- 
son, 208 Ky. 36, 270 SW 475; Willis v. 
Louisville, etc., R. Co., 164 Ky. 124, 175 
Sw 18; Sublett x Chesapeake, etc., 155 
Co., 146 Ky. 530, 142 SW 1060; Clarke 


v. Louisville, etc., Esp O(a pane 688 8 ‘SW 344, 
Sominyia 794 -Wlinois* ‘Cent: R: ‘Co:, Vv. 
Tyson, 108 SW 863, 32 KyL 1390; 


Elliott v. Louisville, etc., R. Co., 99 
SW_ 233, 30 KyL 471; Louisville, etc., 
R. Co. v. Jolly, 90 SW 977, 28 KyL 989; 
Rogers v. Louisiana R., ete., Co., 143 
La. 58, 78 S 23%; Berry v: Harbor 
Springs R. Co., 173 Mich. 181, 138 NW 
10385 Dy nez) vv. Missouri: Pac: Re Co:, 
238 Mo. 33, 141 SW 861; Hardman v. 
St. Louis-San Francisco R. Co., (Mo. 
A.) 274 SW 493; Hawkins v. St. Louis, 
etc., R. Co., 185 Mo. A. 524, 116 SW 16; 
Copeland vf Eyxeter, ete.,cR. Co. (07 IN. 
H. 447, 92 A 9247 Cy A. & GR. Co. v. 
Brown, HSiOh, ‘Cixs ‘Ct, Ne S? 5965 (Gules 
ete., R. Co. v. Sullivan, (Tex. Civ. VS) 
168 SW 473; Devance v. Missouri, 
etc., R. Co:, (Tex. Civ. A.) 164 SW 
13; Parham v. Ft. Worth, etc., R. Co., 
51 Tex. Civ. A. 511, 113 SW 154; Nor- 
folk, ete., R. Co. v. Johnson, 103 Va. 
787, 50 SH 268 (deceased stepped from 
safety directly in front of train). (2) 
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for injuries received in alleged wrongful ejections 
from trains,*’ the ordinary rules as to weight and 
sufficiency of evidence**® have been applied in deter- 
mining whether plaintiff was negligently or improp- 


erly ejected by an employee of defendant,*® having 


In actions 


To show negligence on the part of the 
train operatives in not stopping the 
train in time after discovering the in- 
jured party’s peril. Burns v. St. Lou- 
is Southwestern R. Co., 76 Ark, 10, 88 
SW 824 (where injured person stepped 
from place of safety directly in front 
of train); Harper v. St. Louis Mer- 
chants’ Bridge Terminal Co., 187 Mo. 
575, 86 SW 99. (3) To show failure 
to use all possible means to prevent 
accident. Chesapeake, etc., R. Co. v. 
Price, 179 Ky. 532, 200 SW 927; Hous- 
ton, ete., Rai Cow ve Eearris; (Lexa Civ: 
A.) 64 SW 227. (4) To show that mo- 
torman could with means at hand have 
stopped car in time to have avoided 
collision. Kentucky Tract., ete., Co. 
v. Brackett, 210 Ky. 756, 276 SW 828. 
(5) To warrant finding that pedes- 
trian was in perilous position. Young 

v. Louisville, etc., R. Co., 228 Ky. T71L 
15 SW (2d) 1001. 

[ec] Evidence of temporary engi- 
neer that he exercised all means at his 
command to stop the engine before 
striking deceased is not conclusive. 
Louisville, etc., R. Co. v. Perry, 173 
Ky. 213, 190 SW 1064. 


{d] Evidence that train was run- 
ning on up grade at from twelve to 
fifteen miles an hour when plaintiff's 
danger was discovered is insufficient 
to show that the train could have been 
stopped without any evidence as to 
the state of the track, the weight of 
the train, the appliances, and other 
facts tending to show such possibility. 
Thornton y. Louisville, etc., R. Co., 
70 SW 538, 24 KyL 854. 


45. Johnson v. Sandy Valley, etc., 
R. Co., 181 Ky. 539, 205 SW 576; New 
Orleans, ete., R. Co. v. Harrison, 105 
Miss. 18, 61 S 655; McIntyre v. North- 
ern Pac. BR. 'Co., (66 Mont. 43; 180° P 


pe Higginbotham v. Gulf, etc., R. 
, (Tex. Civ. A.) 155 SW 1025. 
a Evidence held sufficient: (1) 


Where there were no obstructions to 
view. Houston, ete., R. Co. v. Finn, 
(Civ. A.) 107 SW 94 [aft 1011Rex. 4500, 
109 SW 918]. . (2) As to distance ob- 
ject would be seen and recognized 
as a man, at night, with ~-headlight. 
San Antonio, etc., R. Co. v. MeGill, 
(Tex. Civ. A.) 222 "SW 699. (3) Of ac- 
cident near the depot, and near the 
place where cars were left on side- 
track, being a place where firemen 
would be on the lookout, to show 
prima facie knowledge. Rine v. Chi- 
cago, etc., R..Co., 100 Mo. 228, 12 SW 
640. (4) ‘That the engineer was look- 
ing toward the child on the track, 
who was seen by’ witnesses from a 
place farther away than the engineer 
was, and _ that the train was moving 
slowly. Southern R. Co. v. Wiley, 112 
Va. 183,70 SE 510. (5) That the track 
was straight for a long distance, and 
that the day was clear. Chicago, etc., 
R. Co. v. Owens, 78 Okl. 114, 189 P 
171. (6) That a trespasser was walk- 
ing on the tracks within the limits of 
a city in full view of the engineer of 
an approaching train for several hun- 
dred feet. Crow v. Wabash, etc., R. 
Co., 28 Mo. A, 357. (7) That the ac- 
cident was in daylight, the track 
straight, and the view unobstructed 
and nothing was done to give warn- 
ing or to stop the train until after 
the accident. White v. New York 
Gent.) etc.; R. Co., 20) NYS 6 


46. Wichita Falls, etc., R. Gory aie 
Emberlin, (Tex. Civ. A.) 255 SW ‘796 
[rev on other grounds 267 SW 463]. 


47. Ejection of trespasserge see su- 
pra §§ 2184-2187. 


48. See Evidence §§ 1730-1806. 


authority to do so,°° and acting within the scope of 


49. See cases infra this note. 
[a] Evidence held sufficient to 
show: (1) That the trespasser was 


ejected by an employee of defendant. 
St. Louis Southwestern R. Co. v. 
Mitchell, 100 Ark. 314, 140 SW 136; 
Golden vy. Northern Pac. R. Co., 39 
Mont. 435, 104 P 549, 34 LRANS 1154, 
18 AnnCas 886; Stenberg Vv. Missouri 


Paey gins Car, 95 Nebr. 561, 145 NW 
997; Johnson v. New York Cent., etc., 
R...Co., 173. N.. Y.. 79, 65 NE 946 (mere 


seintilla of evidence); Petrowski v. 
Philadelphia, ete., R. Co., 263 Pa. 531, 
107 A 381. (2) That defendant’s 
brakeman ordered trespasser on 
freight train to get off and then struck 
him with a club, thereby causing 
trespasser to fall on track. Graham v. 
St. Louis, ete., R. Co.,° (Mo. A.) 273 
SW 2215. 83) ehat railroad’s servant 
in course of employment willfully 
threw trespasser off car, causing in- 
jury. Kobbe v..Chicago, etc., R. Co., 
173 Minn. 79, 216 NW 543. 


[b] Evidence held insufficient to 
show: (1) That the person ejecting 
the trespasser was an employee. Cor- 
coran v. Concord, etc., R. Co., 56 Fed. 
1014, 6 CCA 231 (where there is no 
evidence as to an alleged brakeman’s 
authority, the fact that a trespass- 
er is thrown from a car while in rap- 
id motion by a person carrying a lan- 
tern whom he supposes to be a brake- 
man is not sufficient to show liabil- 
ity for resulting injuries); De Vane 
v. Atlanta, etc., R. Co., 4 Ga. A. 136, 
60 SH 1079 (proof that a person al- 
leged to be a member of a train crew 
wore a cap and uniform of the kind 
employees generally wore, as a Cir- 
cumstance to show that he belonged 
to that class, does not raise a con- 
clusive presumption that such was 
the fact); Johnson v. New York Cent., 
ete:, R. Co. 273) Ne Yew O see ba Nine 946. 
(2) That any employee fired pistol 
at the trespasser killed, attempting 
to get off a moving train. Holston 
v. Southern R. Co., 116 Ga. 656, 43 
SE 29. (3) Actionable negligence. 
Stoddard v. Chicago, ete., R. Co., 124 


Kan. 259, 259 P 683. 
50. See cases infra this note. 
[a] Evidence held sufficient: (1) 


To show the authority of a conductor 
to eject persons from ears. Chicago, 
etc., R. Co. v. Kerr, 74 Nebr. 1, 104 NW 
49. (2) To show that a brakeman had 
authority to eject and keep trespass- 
ers off the train. St. Louis Southwest- 
ern R. Co. v. Mitchell, 100 Ark. 314, 
140 SW 136; St. Louis, ete.) be CO Ve 
Pell, 89 Ark. 87, 115 SW 957; Barnes 
v. Missouri Pac. R. Co., (Mo. A.) 192 
Sw 1040; Minute vy. Philadelphia, 
ete., R. Co., 264 Pa, 93, 107 A 662. (3) 
To create inference that brakeman 
had instructions to tell trespassers 
to get off and to put them off train. 
Graham v. St. Louis, etc., R. Co., (Mo. 
A.) 273 SW 221. (4) Custom of brake- 
men to eject trespassers, sufficient to 
raise an inference that a brakeman 
was acting within authority. St. 
Louis, etc.,) R. Co. v. Pell, 89 Ark, 87, 
115 SW 957; Graham v. St. Louis, etc., 
R. Co., (Mo. A.) 273 SW 221; Marcum 
Vv. Missouri, ete., IR. Co 4139 Mo. A, 
21 £29" SW 4s) Dexas ete wk. Om 
v. Buch, 59 Tex. Civ. A. 304, 125 SW 
316 (to show authority). 

(1) 


[b] Evidence held insufficient: 
To show the authority of brakeman 
to eject trespassers. Harrington vy. 
Boston, ete., R. Co., 213 Mass. 338, 100 
NE 606, 45 LRANS 8138, AnnCas1914A 
597. (2) Where the only evidence con- 
sists of the book of rules of the com- 
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his employment,*! and using more force than neces- 
sary;°? and that the proximate cause of the injury 
was the ejection by the employee.°? 

[§ 2269] (5) Willful, Wanton, Reckless, or Unau- 
The rules of evidence generally®* 
govern the weight and sufficiency of evidence in re- 
gard to willful, wanton, reckless, or unauthorized 


acts of railroad employees, whereby injury is caused 
55 


thorized Acts. 


to persons on or near the tracks. 


pany, which defines certain duties of 
the brakeman, and there is nothing in 
the rules giving brakemen express or 
implied authority to eject trespass- 
ers. Cleary v. Illinois Cent. R. Co., 
226 Ill. A. 350. (3) Where railroad’s 
rules made trainmen while on trains 
subject to the conductor’s orders, evi- 
dence that it was the custom of brake- 
men to eject trespassers would not 
prove authority so to do, unless it al- 
so appeared that such acts were not 
pursuant to the authority of the con- 
ductor. Verlinde v. Michigan Cent. R. 
Co., 165 Mich. 371, 1830 NW 317. 


[ec] Absence of direct evidence 
that brakeman was ordered to eject 
trespasser from moving freight train 
was no bar to his recovery. Newkirk 
v. Oregon-Washington R., etc., Co., 128 
Or. 28, 273 P 707. 


[d] Abrogation of rules.—In an 
action for injuries to a boy alleged to 
have been driven from a moving car 
by defendant’s switchman, where de- 
fendant claimed that it had a rule 
which’ empowered only conductors, 
and brakemen acting under their di- 
rection, to expel trespassers from 
trains, the evidence was sufficient to 
justify a finding that defendant by 
nonenforcement had abrogated this 
rule in so far as it applied to switch- 
ing crews. Texas, etc., R. Co. v. Buch, 
59° Tex. Civ. A. 304, 125 SW 316. 


51. Chicago, ete., R. Co. v. Womble, 
131 Ark. 411, 199 SW 81. 
e5) 


[a] Evidence held sufficient: 
To show that defendant's brakeman, 
in expelling trespasser from freight 
train, performed duty within scope 
of his employment. Graham v. St. 
Louis, etc., R. Co., (Mo. A.) 273 SW 
221, (2) To warrant finding that con- 
ductor was acting within line of his 
duty. Chicago, etc., R. Co. v. Womble, 
131 Ark, 411, 199 SW 81. 


[b] Evidence held insufficient to 
show that a brakeman acted within 
the general scope of his authority in 
ejecting the injured party. Stenberg 
v. Missouri Pac. R. Co., 95 Nebr. 561, 
145 NW 997; Texas, ete., R. Co. v. 
Moody, (Tex. Civ. A.) 23 SW 41. 


52. See cases*infra this note. 


[a] Evidence held insufficient: (1) 
To show that the conductor acted ma- 
liciously in kicking the child off the 
train. Hoffman v. New York Cent., 
etc., R. Co., 44 N. Y. Super. 1. (2) To 
justify recovery, although,there was 
proof that railroad employee merely 
called to boy trespassing on train to 
get off. Osalek v. Baltimore, etc., R. 
Co: 295 Pa, 553, 145.A 582. (3). To 
authorize a finding that the conduc- 
tor kicked the injured boy off the train 
or so threatened him that he jumped 
off. Georgia R., etc.,°Co. v. Frazier, 
119 Ga. 331, 46 SE 451. (4) To show 
that railroad company should have 
anticipated that its crossing tender 
would assault a person stealing a ride 
in attempting to remove him, even as- 
suming that it owed the trespasser 
some duty to guard against danger. 
Patenaude v. Boston, etc., R. Co., 77 
N. H. 74, 87 A 249. 


. 53. See cases infra this note. 


[a] Evidence held sufficient to 
show that the injury was caused by 
forcible ejection from the train by 
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dence.*® 


evidence sufficient to show simple negligence.*7 | 
running of a train in violation of a speed ordinance is 
not ee sufficient evidence of a wanton or willful 


injury.°® 


Thus plaintiff 


the conductor. Chicago, ete., R. Co. v. 
Womble, 131 Ark, 411, 199 SW 81; 
Texas, etc., R. Co. v. Buen. (Civ. A.) 
102 SW 124 [rev on other grounds 101 
Tex. 200, 105 SW 987]. 


[b] Evidence held insufficient to 
show: (1) Causal connection between 
the injured party’s ejection from a 
train on which he was stealing a ride 
and the injury. Morgan v. Oregon 
Short Line R. Co., 27 Utah 92, 74 P 
523. (2) That trespasser was scald- 
ed by the wanton acts of the train- 
men, instead of the accidental over- 
flow of the condenser. Synott v. New 
York Cent. R. Co., 220 App. Div. 593, 
221 NYS 781. (8) That the injury re- 
sulted from the ejection from a movy- 
ing train. Parker v. Louisiana, etc., 
Ri Co., 120, Ua. 925 445 996.0 


54. Weight and sufficiency of evi- 
nonce generally see Evidence §§ 1730-— 
55. See cases 


56. Tyler v. 


infra this section. 


Atlantic Coast Line 
R. Co., 104 S. C. 107, 88 SE 541. 


[a] Evidence held sufficient to 
show reckless, willful, or wanton in- 
jury: (1) To persons ‘working on the 
tracks or cars. Chesapeake, etc., R. 
Co. v. Conley, 136 Ky. 601, 124 SW 
861. (2) To persons walking near the 
tracks. Perna v. Rapid R. Co., 250 
Fed. 728, 163 CCA 60; Chicago, etce., 
R. Co, v.:O’Neil, 172 Ill. 527, 50 NE 
216 [aff 64 Ill. A. 623] (sending a car 
down the track without light or flag- 
man on a dark evening and with a 
Swinging door open whereby the in- 
jury was caused). (3) To trespass- 
ers on the tracks. Neice v. Chicago, 
ete., -R. Co.) 25645111. 695,98 NHN989,0 41 
LRANS 162; Pittsburg, etc., R. Co. 
v. Kinnare, 203 Ill, 388, 67 NE 826 
{aff 105 Ill, A. 566] (in backing train 
over trespasser without warning aft- 
er seeing him); Snedden y. Illinois 
Cent. “R.°Co., 234 Tll.. A. 234; Louis- 
ville, etc., R. Co. v. Petrey, 167 Ky. 
223, 180 SW 370 (in an action by one 


struck by a block of ice thrown from 
a train). (4) To licensee. Strough 
v. New Jersey Cent. R. Co., 209 Fed. 


23, 126 CCA 165 (backing into cars 
bee: such force as to drive caboose 

on engine standing in rear of train 
peceay, (5) In evicting (Johnson v, 
Chicago, etc.,. R. Co., 116 Iowa 639, 
NW 811), (6) or causing a trespasser 
to jump from a rapidly moving train 
(Illinois Cent. R. Co. v. Brown, (Miss.) 
89 S 531). (7) In backing a train at 
a reckless speed up to station without 
lookout or signals, and at a time when, 
and place where, there was much 
travel, known to the trainmen, along 
the path between the tracks where the 
pedestrian was at the time. North- 
ern Alabama R. Co. v. Counts, 166 Ala. 
550, 51 S 9388. (8) To a child struck 
by a switch engine. Tarashonsky v. 
Illinois Cent. R. Co., 1389 Iowa 709, 117 
NW 1074. 


[b] Evidence held insufficient: (1) 
To show a willful, wanton, or reckless 
injury: Generally. Illinois Cent. R. 
Co, v. Hicher, 202 Ill. 556, 67 NE 876 
[rev 100 Ill. A. 599] (in running over 
licensee, who suddenly stepped in 
front of train); Johnson y. Illinois 
Cent.’ Ri. Co.; 165) Tl As 517s Wiellsiv; 
Morgan’s Louisiana, etc., ss. Coy,.2147 
La. 58, 84 S 498; Doherty v. ‘New 


[§ 2270] (6) Contributory Negligence. 
tions for negligence generally®® whether the burden is 
regarded as resting on defendant, or whether plain- 


[§§ 2268-2270 


must prove willfulness by a preponderance of the evi- 
Willful or wanton acts are not proved by 


The 


" 


As in ac- 


York, ete., R. Co., 229 Mass: 135, 118 
NE 281; Pickering v. Great Northern 
RR... Co., 132 Minn. 205, 156 NW 3 (un- 
der Wisconsin law); Rhodes v. New 
York Cent., etc., R. Co., 8 Misc. 366, 
28 NYS 691 [aff 149 N. Y. 586 mem, 
44 NE 1128 mem] (willful injury of 
car inspector); Dotta v. Northern 
Pac. R. Co., 36 Wash. 506, 79.P 32 (Cin 
moving cars so as to injure trespass- 
er). (2) To a trespasser on the track. 
Shepard v. Louisville, etc., R. Co., 200 
Ala. 524, 76 S 850; Louisville, etc., R. 
Co. vi Porter,“196 Ala, 175-728 'S (3345 
Carlisle y. Alabama Great Southern 
R. Co., 166 Ala. 591, 52 S 341; Lowe 
v. Payne, 156 Ga. 312, 118 SE 924 [an- 
swer to cert questions conformed to 
31 Ga. A. 388, 120 SE 691]; Southern 
R. Co. v. Campbell, 9 Ga. A. 530, 71 
SE 934; Bartlett v. Wabash R.«Co., 
220 Ill. 163, 77 NE 96 (trespasser re- 
fused to leave track, but ran in front 
of train after signal was given); Sary 
v. Peoria, etc., Union R. Co., 248 Til. 
A. 417; Owens v. Baltimore,:etc., R. 
Co., 188 Ill. A. 296; Clevelan'd, etc., 
R. Co. v. Cline, 111 Ill. A. 416, 424; 
Chesapeake, etc., R. Co. v. Stephen, 
168 Ky. 775, 182” SW 938; Anternoitz 
v. New York, ete., Ri Co., 193 Mass. 


542, 79 NE 789; Willett Y. Chicago, 
ete., F23-O@,; 139 Minn. 288, 166 NW 
342; Haddox v. Northern Pac. R. Co., 


43 Mont. 8, 113 P 1119; Capitula v. 
New York Cent. R. Co., 241 N. Y. 614, 
150 NE 577. (3) To a trespasser rid- 
ing on a train. Richardson v. Mis- 
souri Pac. R. Co., 90. Kan 292), 133) Pe 
535; Chicago, ete., R. Co. v. Lacy, 78 
Kan. 622, 97 P 1025; Johnson v. Du- 
luth, etc., R. Co., 152 Minn. 151, 188 
NW 221; Roberts v. Southern Pac. R. 
Co., 166 Mo. A. 639, 150 SW 717. (4) 
To persons at stations. Goodison vy. 
Chicago, ‘ete, Rs Co, 23 51NG As 6c 
(5) To persons working about the 
cars. Seymour vy. Illinois Southern R. 
Co., 173 Ill. A. 326; Phalen y. Rae, 
101 Misc, 424, 168 NYS 139 [aff 184 
App. Div. 922, 170 NYS 1106]. (6) 
To show wanton or reckless negli- 
gence in sending a moving car against 
a standing car on which the party 
injured was rightfully at the time. 
Mobile, etc., R. Co, v. Smith, 146 Ala. 
312, 40 S 768; Williams vy. Kansas 
City, etc., R.'Co., 96 Mo. 275, 9 SW 573: 


[c] Evidence of warning before 
train struck trespasser on railroad 
track is sufficient to show that injury 
was not wanton or willful. Gray v. 
eee evan R. Co., 293 Pa, 28, 141 A 


[d] In action for injuries caused 
to one while driving on defendant’s 
track, by a passing train, evidence 
that the persons in charge of the 
train discovered the wagon box and 
seat which had fallen from the injured 
party’s wagon near the track shortly 
before reaching such party and his 
team does not show gross negligence 
on their part in continuing at the 
usual rate of speed, so as to render the 
company liable. McDonald vy. Chica- 
Loti ete.) RA Co.,° 75) Wis: 120) 48eN Ww 


57. Santora v. New York, ete., R 
Co., 211 Mass. 464, 98 NE 90. 


58. Chicago, ete. R. Co. v. Bell, 
133, R11 AL 56: 


59. See Negligence § 840. 


—— —— — ———_—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-untied and unguarded 


§ 2270] 


tiff must prove freedom therefrom,*°® a preponderance 
of the evidence is required to establish the existence 


60. See supra § 2252. 


61. See cases infra this note. 
[a] Evidence held sufficient: (1) 
To show contributory negligence: 


Generally. Grayson v. St. Louis, etc., 
R. Co., 93 Ark. 579, 125 SW 1013; Gor- 
don v. Atlantic Coast Line R. Co., 21 
Ga. A. 812, 95 SE 311; Doherty v. New 
York, ete., R. Co., 229 Mass. 135, 118 
NE 281; Holland v. Missouri Pac. R. 
Co., 210 Mo. 338, 109 SW 19; Cogdell 
v. Wilmington, ete., R..Co., 130 N. C. 
3138, 41 SE 541; Houston, ete., R. Co. 
v. Tidwell, (Tex. Civ. A.) 262 SW 810; 
Wichita Falls, etc., R. Co. v. Ember- 
lin, (Tex. Civ. A.) 255 SW 796 [rev on 
other grounds 267 SW 463]; Caldwell 
v. Houston, ete., R. Co., 54 Tex. Civ. A. 
399, 117 SW_488; Tucker v. Interna- 
ional, ete. Ri 'Co.,, (Dex.' Civ. A:) 67 
SW 914; Zemke y. Chicago, ete., R. 
Co., 161 Wis. 358, 154 NW 364. See 
also Hughes y. Illinois Cent. R. Co., 
EIA THIS AS i: (2) In. attempting’ to 
beat a train across the track.to the 
station platform. Alexander v. Louis- 
ville, ete., R. Co:, 114 Fed. 774... (3) 
In attempting to boarda train. Werst 
v. International-Great Northern R. 
Co., (Tex. Civ. A.) 286 SW 529. See 
also Gemmill vy. Grand Trunk Western 
R. Co., 211 Ill. A. 246. (4) In attempt- 
ing to get off a moving train. Taylor 
v. Chesapeake, etc., R. Co., 157 Ky. 735, 
163 SW 1084; Freeman v. Garcia, 56 
Tex. Civ. A. 638, 121 SW 886; Jacob 
v. Chicago, etc., R. Co., 159 Wis. 349, 
150 NW 427. (5) In leaving a team 
in a public 
place. Freeman v. McElroy, (Tex. 
Civ. A.) 149 SW 428. (6) In lying 
down near or on a track. Gulf, etc., 
R. Co. v. Matthews, 32 Tex. Civ. A. 
137, 73 SW 413, 74 SW 803; Hargrave 
v. Shaw Land, etc., Co., 111 Va. 84, 68 
SE 278, AnnCas1912A 151. (7) In re- 
maining where hot water and steam 
could reach the injured person, when 
it was ejected from the engine. St. 
Louis, ete., R. Co. v. Sharp, 3 Tex. A. 


Civ. Cas. § 328. (8) In sleeping on 
the tracks. Hunt y. St. Louis, ete., 
R. Co., 262 Mo. 271, 171 SW 64, LRA 


1916B 981; Epperson y. International, 
ete., R. Co., 59 Tex. Civ. App. 66, 125 
SW 117. (9) Of persons at stations. 
Price v. Pecos Valley, ete., R. Co., 15 
N. M. 348,110 P 565, LRA1915B 827. 
(10) Of persons walking on or near 
the track. Payne v. Blevins, 280 Fed. 
310; Barry v. Kansas City, etc., R. 
Co., 77 Ark. 401, 91 SW 748; Savannah, 
etc., R. Co. v. Stewart, 71 Ga. 427 (de- 
ceased could have avoided the injury 
by stepping off the track, but instead 
went upon a trestle); Illinois Cent. R. 
129 DAL 275 37; 


Whiteaker v. Missouri Pac. R. Co., 
(Mo, A.) 15 SW (2d) 952; ‘Veatch v. 
Wabash R. Co., 145 Mo. A. 232, 129 


SW 404; Missouri Pac. R. Co. v. Por- 
ter, 73 Tex. 304, 11 SW 324; Gulf, etc., 
R. Co. v. Townsend, (Tex. Civ. A.) 
82,SW 804; Savage v. Southern R. 
Co., 103 Va. 422, 49 SE 484; Jay v. 
Northern Pac. R. Co., 162 Wis. 458, 
156 NW 626. (11) Of persons work- 
ing on or near the cars or tracks. Mc- 
Doel v. Heuermann, 141 Ill. A. 1138 
{aff 239 Ill. 80, 87 NE 913]; London 


_ Guarantee, ete., Co. v. Great North- 


ern R. Co., 197 Wis. 241, 221 NW 762; 
Sommerfield v. Chicago, etc., R. Co., 
155 Wis. 102, 1483 NW 1032. (12) To 
authorize the court to assume as a 
matter of law that plaintiff knew that 
the conductor of a freight train on 
which he was riding when injured had 
mo authority to allow him to ride on 
the train aS a passenger. Grahn v. 
International, etc., R. Co., 100 Tex. 
27, 93 SW 104, 123 AmSR 767, 5 LRA 
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NS 1025. (18) To show that deceased 
was a trespasser and in an intoxicat- 
ed condition, and that he was killed 
by reason of his own gross negligence. 
Davis v. Olliff, 31 Ga. A. 4, 120 SE 
130. (14) To show that deceased was 
negligent in getting between the cars 
when he could have seen the engine 
approaching. Doucette v. Boston, etc., 
EA Coy WIOIN, Ft. 419, O2eAu Loos GLO) 
To show that terminal company’s sec- 
tion hand stood between rails of west 
bound track and not in the center of 
the space between such track and the 
east bound track. Haaland vy. Maine 
Cent. R. ‘Co., 125 Me. 52,430 A 865. 
(16) To show that the injury result- 
ed from plaintiff's negligence either in 
jumping on or off a train while in mo- 
tion, or in sitting on a cross tie while 
a train was approaching. Givens v. 
Louisville, ete., R. Co., 72 SW 320, 24 
KyL 1796. (17) Evidence of plaintiff 
that he looked was sufficient to show 
that he did not rely on the custom 
of one train not to enter the station 
while another was leaving. Brusiel v. 
Boston, etc., R. Co., 82 N. H. 363, 134 
A 40 (plaintiff's testimony that he 
looked for the train because it was 
his custom does not defeat inference 
of nonreliance on absence of the train 
drawn from his “looking’’). 

Evidence held insufficient: (1) 
show contributory negligence: 
Shall v. Detroit, ete., R. Co., 152 Mich. 
463, 116 NW 4382; Bejma v. Chicago, 
etc., Electric R. Co., 160 Wis. 527, 
149 NW 588 (in an action for personal 
injuries on defendant’s right of way 
by reason of its failure to fence, as 
required by St. [1911] § 1810, a finding 
that the injury was caused by plain- 
tiff’s first entry upon the right of way 
was held without support in the evi- 
dence). (2) On the part of a child 
seven years old. Baker v. Flint, etc., 
R. Co., 68 Mich. 90, 35 NW 836. (3) 
In an action for injuries from being 
struck by something projecting from 
a train. St. Louis Southwestern R. 
Cow Vv. Wilcox, 67 Tex Civ. JA. 13,7220 
SW 588. (4) Of person using the 
tracks in customary manner. Inter- 
national, ete., R. Co. v. Brooks, (Tex. 
Civ. A.) 54 SW 1056. (5) Of person 
unloading a car. Griswold v. Boston, 
ete., R. Co., 213 Mass. 12, 99 NE 474. 
(6) Of a person standing on a plat- 
form near the track. Bernier v. Illi- 
nois Cent. R: Co., 215 Ill. A. 454 [aff 
296 Ill. 464, 129 NE 747]. (7) Of a 
person walking on a path beside the 
track. Missouri, etc., R. Co. v. Schroe- 
ter, (Tex. Civ. A.) 184 SW 826. (8) 
To show, as a matter of law, that the 
injured person was contributorily neg- 
ligent in attempting to use a_ door 
handle to open sticking car doors. 
Slater v. Atchison, ete., R. Co., (Mo. 
A.) 24 SW (2d) 660. 


62. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the injured person was 
in the exercise of due care. Chicago, 
ete., R. Co. v. Kelly, 182 Ill. 267, 54 
NE 979 [aff 80 Ill. A. 675]; Gordon vy. 
Grand Trunk Western R. Co., 209 Ill. 
A, 195; Purinton v. Belt R. Co., 204 
Tl, A. 382 Chicago, ete., R. Co. Vv. 
Pritchard, 168 Ind. 398, 79 NE 508, 81 
NE 78, 9 LRANS 857 [aff 39 Ind. A. 
701, 78 NE 1044]; Chicago, etc., R. Co. 
v. Hendrix, 43 Ind. A. 411, 87 NE 663; 
Degitz v. Missouri, etc., R. Co., 97 Kan. 
654, 156 P 7438 (to sustain a finding 
that the car inspectors were not neg- 
ligent); Kilburn v. New York, etc., R. 
Co., 218 Mass, 498, 106 NE 134; Ft. 
Worth, etc., R. Co. v. Gober, (Tex. Civ. 
A.) 211 SW 305; Atchison, etc., R. Co. 
v. Shadden, (Tex. Civ. A.) 185 SW 
629; Texas, etc., R. Co. v. Crawford, 
54 Tex. Civ. A. 196,117 SW 193; Trin- 
ity, etc., R. Co. v. Simpson, (Tex. Civ. 
A.) 86 SW 1034; San Jacinto, etc., R. 
Co. v. McLin, 26 Tex. Civ. A. 428, 64 
SW 314; Ban'derob v. Wisconsin Cent. 


of contributory negligence,*! or its absence.®? 
facts and circumstances surrounding the accident 
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R. Co., 183 Wis, 249,113 NW 738. (2) 
To show due care in walking along or 
crossing tracks. Chicago, ete., R. Co. 
v. Kelly, 182 Ill. 267, 54 NE 979 [aff 
80 Tll. A. 675] (rules of company 
known to the injured person, noncom- 
pliance of which caused injury); 
Keim v. Union R., ete., Co., 90 Mo. 314, 
2 SW 427; Best v. New York Cent., 
ete., R. Co., 117 App. Div. 739, 102 NYS 
957 (injured person hit by engine 
without lights); Texas Pac. R. Co. v. 
Martin, 25 Tex. Civ. A. 204, 60 SW 
803. (3) To show, in an action for 
injuries to plaintiff, whose hand was 
crushed when she attempted to pass 
between two cars of a freight train, 
that the man who gave plaintiff the 
signal to cross the track was defend- 
ant railroad’s employee, acting within 
the scope of his employment. Koons 
v. St. Louis-San Francisco R. Co., (Mo. 
A.) 229 SW 232. (4) To sustain find- 
ings that plaintiff, falling on ice at de- 


pot exit, was not negligent in not 
looking, walking on  nonslippery 
places, or using another exit. Stiles 


v. Union Terminal Co., (Tex. Civ. A.) 
27 SW (2d) 911. (5) To sustain find- 
ing that the injuries were not proxi- 
mately caused by intoxication. Gal- 
veston, etc., R. Co. v. Marti, (Tex. Civ. 
A.) 183 SW 846. (6) To warrant a 
finding that plaintiff, a child eleven 
years of age, was not guilty of con- 
tributory negligence in failing to 
jump from a trestle when it discov- 
ered the approaching train. St. Louis 
Southwestern R. Co. v. Bolton, 36 Tex. 
Civ. A. 87, 81 SW 123. (7) To warrant 
a finding that deceased was not guilty 
of contributory negligence. St. Louis 
Southwestern R. Co. v. Douthit, (Tex. 
Civ. A.) 208 SW 201. (8) To warrant 
a finding that child lacked capacity to 
understand danger, and was not guilty 
of contributory negligence. Houston, 
etc., R. Co. v. Lawrence, (Tex. Civ. A.) 
197 SW 1020. 


[b] Evidence held insufficient: (1) 
To show due care. Landau vy. Chicago, 
etc., RR. Col, 182 Tl “Ay 219. Chicazo; 
6te5- R. Conv. Maney, (55) Liao As bese 
Sanderson v. Chicago, etc., R. Co., 
167 Iowa 90, 149 NW 188; Legge v. 
New York, ete., R. Co., 197 Mass. 88, 
83 NE 367, 23 LRANS 633; Moore v. 
Boston, ete. R. Co., 159 Mass. 399, 
34 NE 366; Smetanka v. New York 
Cent,, .ete., R. Co., 123, App. Div.1i323) 
107 NYS 9738; Keeler v. New York 
Cent., .ete., R. Co., 114 App. Div. °807, 
100 NYS 235; Texas, ete., R. Co. v. 
Brooks, (Tex. Civ. A.) 118 SW 744 
(in a suit for injuries to plaintiff in 
jumping in front of a car which he 
knew could not be stopped by a fellow 
servant riding on it, because of a de- 
fective brake, evidence was held in- 
sufficient to sustain recovery on the 
theory that his act was done in trying 
to rescue his fellow servant from ‘dan- 
ger). See also Ribando v. Chicago, 
etel, Riv Colmisay) Tle CA. 24380 22) eo 
show that a boy of nine and one-half 
years did not know that it was dan- 
gerous for him to ride on the foot- 
board of an engine. Oregon R., ete., 
Co. v. Egley, 2 Wash. 409, 26 P 973, 26 
AmSR 860. (3) To overcome the pre- 
sumption that the injured person was 
negligent, arising from the fact that 
he stood between the rails of a certain 
track or at all events so near as to 
be within the reach of an on-coming 
train’s ordinary and standard over- 
hang. Haaland v. Maine Cent. R. Co., 
125 Me, 52, 130 A 865. (4) To support 
finding of want of contributory neg- 
ligence of driver, struck by train 
while attempting to turn truck after 
loading it at stone crusher. Santi- 
nello v. Central R. Co., 7 N. J. Misc. 
382, 145 A 623. (5) To warrant a ver- 
dict for plaintiff on the issue of con- 
tributory negligence in failing to look 
out for the approach of the car caus- 
ing his injuries. Missouri, etc., R. Co. 
v. Briscoe, (Tex. Civ. A.) 109 SW 453. 
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may be sufficient to show contributory negligence, 
where from such facts the negligence may be in- 
ferred;** and, likewise, due care.or absence of con- 
tributory negligence may be shown by the facts and 
If from an examination of all the 
circumstances under which the accident took place, 
and which are put in evidence, nothing is found in 
the conduet of plaintiff to which negligence can fair- 
ly be imputed, the mere absence of fault may jus- 
tify the jury in finding due eare on his part;°®® but 
if there is only a partial disclosure of the facts and 
no evidence is offered showing the conduct of the 
party injured, with regard to the matters specially 
requiring care on his part, the data for such an infer- 
ence is not sufficient,°® as it can only be warranted 
when circumstances are shown which fairly indicate 
care, or exclude the idea of negligence on his part.®* 


cireumstanees.°* 
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Plaintiff’s own evidence may sufficiently show con- 


(6) Testimony that the injured per- 
son looked and listened before enter- 
ing upon the tracks, to show absence 
of contributory negligence, where all 
the facts show that had he looked he 
must have seen. Peters v. Southern 
mR. Cols 135 Ala. 533, 33-S 332; Michi- 
gan Cent. R. Co. v. Cudahy, 119 Ill. 
A. 328. (7) Where it is shown that 
the accident occurred at night and 
no witnesses are produced who saw it, 
the mere fact that the company did 
not cause a bell to be rung or a light 
to be put up as required by law is 
not sufficient to relieve deceased from 
the imputation of negligence where 
it is shown that the train made a noise 
which could be heard at some dis- 
tance, that the switchman had lan- 
terns which could easily be seen, and 
that deceased was familiar with the 
track and its surroundings. _ Gulf, 
ete., R. Co. v. Riordan,’ (Téx. Civ. A.) 
22 SW 519 [writ 
Tex. 511, 22 SW 514]. 

63. Winslow v. Boston, etce., R. 
Cos, 1INYSt 831; Gulf, ete: .R.iCo. 7, 
Riordan, (Civ. A.) 22 SW 519 [writ 
of error dism 85 Tex. 511, 22 SW 514]; 
Ingram vy. Rutland R. Co., 89 Vt. 278, 
95 A 544, AnnCas1918A 1191. 


[a] Evidence held sufficient to 
show: (1) Contributory negligence. 
Carson v. Atchison, etc., R. Co., 103 
Kan. 138, 172 P 1000. (2) Trespass- 
er’s presence was due to ‘illness. 
Georgia, R., etc., Co. v. Dawson, 37 Ga. 
A. 542, 141 SE 57. 


64. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show due care. Central of Georgia 
R. Co. v. Thompson, 28 Ga. A. 388, 111 
SE 88 (where the evidence to excuse 
the presence of one lying helpless on 
a railroad track where he was killed 
by a train, although weak.and circum- 
stantial, was not absolutely insuffi- 
cient and negatived intoxication, the 
prima facie case of contributory neg- 
ligence made by his presence on the 
track in such condition did not defeat 
a recovery); Douglass v. Northern 
Cent. R. Co., 59 App. Div. 470, 69 NYS 
370; Missouri, etc., R. Co. v. Saun- 
ders, (Tex. Civ. A.) 103 SW 457 [rev 
on other grounds 106 SW 321]; St. 
Louis Southwestern R. Co. v. Kilman, 
39 Tex. Civ. A. 107, 86 SW 1050; St. 
Louis Southwestern R. Co. v. Allen, 
35 Tex. Civ. A. 355, 80 SW 240; Inter- 
national, ete., R. Co. v. Brooks, (Tex. 
Civ. A.) 54 SW 1056. (2) To warrant 
a finding that the deceased was not 
sitting or lying on the track when 
struck, although nobody saw the ac- 
cident. St. Louis Southwestern R. 
Co. v. Douthit, (Tex. Civ. A.) 208 SW 
201. 

[b] Evidence held insufficient.— 
Proof of the mere failure to ring the 


of error dism 85. 


bell or carry a light is insufficient to 
relieve the injured person of imputa- 
tion of negligence. Gulf, ete., R. Co. 
v. Riordan, (Civ. A.) 22 SW 519 [writ 
of error dism 85 Tex. 511, 22 SW 514]. 


[c] In absence of all testimony it 
has been held that the jury may find 
that the party injured in obedience to 
the ordinary instinets of mankind ex- 
ercised that care which a prudent 
man would under the circumstahces 
of the case have made use of. Broad- 
pent v. Chicago, etc., R. Co., 64 Ill. A. 

31. 

[d] Condition in which the body 
was cut may be considered as evi- 
dence that deceased was intoxicated 
and down on the track in an apparent- 
ly helpless’ condition. Brown  v. 
North Carolina R. Co., 172 N. C. 604, 
90 SE 783. 

65,5. Gulty—etey hs CO. ve Riordan, 
(Civ. A.) 22 SW 519 [writ of error 
dism 85 Tex. 511, 22 SW 514]. 

66. Gulf, etc., R. Co. v. Riordan, 
supra. 

67. Gulf etc Ro Co! v. “Riordan; 
supra. 

68. See cases infra this note. 

[a] Evidence of plaintiff showing 
contributory negligence.—Morgan vy. 
Union Pac. R. Co., 91 Kan. 496, 138 P 
575 (deceased walked alongside mov- 
ing train and then stepped in front of 


it and fell); Illinois Cent. R. Co. v. 
Jones, (Miss.) 35 S 193; Skaala v. 
Twin Falls Logging Co., 82 Wash. 


679, 144 P 897. 


69. Kirby Lumber Co. v. Boyett, 
(Tex. Civ. A.) 221 SW 669. 


[a] Evidence held insufficient to 
sustain a finding that one lying on a 
track was not guilty of contributory 
negligence. * Kirby Lumber Co. v. 
Boyett, (Tex. Civ. A.) 221 SW 669. 


70. Zemke v. Chicago, etc., R. Co., 
161 Wis. 358, 154 NW 364, 


71. Trial generally see Trial [38 
Cye 1238 et seq.]. 


72; Exp. Stell, 22 FF. (Cas. No. 138;- 
358, 4 Hughes 157; Savannah, etc., R. 
Co. v. Daniels, 90 Ga, 608, 17 SE 647, 
20 LRA 416; Bernier v. Illinois Cent. 
RCo. wiles Asma oOr 


[a] Whether there is any evidence 
from which it can be found that no- 
tices posted by defendant railroad, 
forbidding trespassing, were not such 
as an average man would have posted, 
is a question of law. Boiley v. Bos- 
ae ete) Rei Coseis UNI. S6A GOs oA 


Questions of law for court see Tri- 
al [88 Cye 1511], 

73. Connell v. Southern R. Co., 91 
Fed. 466, 33 CCA 633; Ludtke v. Lake 


tributory negligence so as to bar recovery.°® 
der to escape the rule that one lying on tracks is 
guilty of contributory negligence, the evidence. must 
be sufficient to show that he lay down by reason of 
some disease or illness over which he had no con- 
Evidence that others used the same way is 
not sufficient to rebut contributory negligence.*® 
[§ 2271] 5. Trial’1—a. Questions for Court and 
for Jury—(1) In General. 
dinarily to be determined by the court, and it is error 
to submit them to the jury.’? 
mixed law and fact on the other hand, are ordinarily 
to be determined by the jury under proper instruc- 
tions from the court.7? 
which the jury might justifiably find the existence or 
nonexistence of the fact in issue,** and the evidence 
is conflicting,’ or is such that reasonable men might 


| 
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In or- 


Questions of law are or- 


Issues of fact or of 


If there is any evidence from 


Shore, etc., R. Co., 24 Oh. Cir. Ct. 120 
(as to whether a certain fence was a 
sufficient fence to turn stock under 
Rev. St. § 3324); Hunt v. Philadel- 
phia, etc., R. Co., 224 Pa. 604, 73 A 968 
(identity of engine causing injury). 

[a] Applicability of rule of rail- 
read company left to jury.—Whether, 
in an action for personal injuries by 
one not a servant, a rule of a railroad 
company relating to running freight 
trains within ten minutes of the time 
of passenger trains applies to through 
freights or to switching cars in yards, 
and the applicability of a rule requir- 
ing a signal flag when cars are being 
inspected or repaired, are properly 
left to the jury, as the construction of 
all writings is not for the court. 
Pittsburgh, ete., R. Co. v. Zipperlein, 
9 OhS&CP 634, 7 OhHNP 524. 


[b] What is reasonable care to- 
ward trespasser on a railroad track is 
a question of fact determinable by 
the circumstances. Christian v. Illi- 
nois Cent. R. Co., 71 Miss. 237, 15 S 71. 

[c] Under statute, requiring the 
bell or whistle to be sounded on the 
approach of a railroad train to a 
“city or town,” ete., which has been 
held to mean an “incorporated town,” 
the fact of incorporation is a question 
for the jury, where the evidence is 
sufficient merely to raise a presump- 
tion of incorporation; and an instruc- 
tion is erroneous which makes de- 
fendant liable if it fails to give the 
required signals, without requiring 
the jury to first find the fact of incor; 
poration. Felton v. Newport, 92 Fed. 
470, 34 CCA 470. 

Questions of fact for jury see Triau 
LesniGycrls doe 


Mixed questions of law and fact for 
jury under proper instructions see 
Trial [388 Cye 1528]. ( 

74 East St. Louis Connecting R. 
Co. v. Altgen, 210 Ill. 213, 71 NE 377 
[aff 112. Ill. A. 471]. 


[a] Weight of testimony, al- 
though largely hearsay, that the men 
who were in control of and operating 
an engine at the time of an accident 
were servants and employees of de- 
fendant, which was admitted without 
objection and without any motion be- 
ing made to strike it out, is for the 
jury. Bast St. Louis Connecting iS 
Co. v. Altgen, 210 Ill. 218, 71 NE 377 
Pati: TAS AL Ava 

Evidence sufficient to take case to 
jury see Trial [38 Cyc 1532]. 

75. Chesapeake, etc., R. Co. v.. Sto- 
janowski, 198 Fed. 77, 117 CCA 185; 
Louisville, etc., R. Co. v. Slusher, 217 
Kye el88,) ) 290i WIS We WO CMa Louisville 
Bridge, ete., Cow “v. Brown, 20 Key. 
176, 277 SW 320; Hord vy. Southern 
R. Co., 9 NGC. 305, 40 SE 69; Gal- 


ooo 8 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2271-2272] . 


arrive at different eonelusions therefrom,7® the is- 
sue should be submitted to the jury for determination; 
and in such a ease it is error for the court to take 
the question from them by nonsuit, dismissal, direé- 


tion of a verdict, or instruction.7? 


no evidence on an issue of fact,’® or if the evidence 
of its existence or its nonexistence, as the case may 
be, is so shght that a finding of its existence or non- 
existence would not be sustained, then the question 
becomes one of law for ‘the court and should not be 
submitted to the jury;’® but the court may dispose 
of the case without the intervention of the jury, as 
by dismissal or nonsuit,*® sustaining a demurrer to 
the evidence,*! or by directing a verdict for defend- 


veston, etc., R. Co. v. Marti, (Tex. Civ. 
A.) 183 SW 846. 


Conflicting evidence for jury see 
Trial [38 Cyc 1536]. 

76. Whitesides v. Southern R. Co., 
128 N. C. 229, 38 SE 878 (holding that, 
where decedent was found beneath a 
trestle severely injured, and died 
shortly thereafter, and there was no 
direct evidence showing that he was 
on the trestle when defendant’s train 
passed, the question whether he was 
in fact injured on the trestle was for 
the jury). 

Questions for jury when different 
conclusions ‘may be drawn from evi- 
dence see Trial [38 Cyc 1539]. 


77. Ark.—Hines v. Johnson, 
‘Ark. 592, 224 SW 989. 


Fla.—Johnson vy. Louisville, ete., R. 
Co. SVE lar 305,)-52 {Si 295. 


Ga.—Kendrick v. Seaboard Air-Line 
R. Co., 121 Ga. 775, 49 SE 762; Cannon 
v. Georgia Cent. R. Co., 110 Ga. 139, 
35 SE 31. 


Tll.— Chicago, etce., R. Co. v. Dun- 
leavy, 129 Ill. 132; 22 NE 15. 


Ky.—Carter v. Chesapeake, etc., R. 
(ich *T50 Ky. 525, 150 SW 811; Louis- 
ville R. Co. v. Smock, 147 Ky. 345, 144 
SW 40. 


Me.—Powers v. Maine Cent. R. Co., 
114 Me. 198, 95 A 879. 


Mich.—Marcott v. Marquette, etc., 
R. Co., 47 Mich. 1, 10 NW 53. 


Miss.—Nixon y. Illinois Cent. R. 
Co., 103 Miss. 405, 60 S 566. 


N. C.—Brown vy. North Carolina R. 
Co., 172.N. C. 604, 90 SE 783; Lutter- 
Joh v. Atlantic Coast Line R. Op TT 
N. C. 116, 90 SE 8; Holman v. Norfolk, 
etc., R. Co., 159 N. C. 44, 74 SE 577. 


Ss. C.—Mountcastle v. Atlantic 
Coast Line’ R. Co., 122 S. C. 93, 114 SE 
631. 


Tenn.—Louisville, etc., R. Co. v. 
Salmon, 2 Tenn. Civ. A. 721. 


Tex.—Hutchens v. St. Louis South- 
western R. Co., 40 Tex. Civ. A. 245, 89 
SW 24. 

Wis.—Bbutinge. v.. Chicago, etc. R. 
Co., 116 Wis. 13, 92 NW 358, 96 AmSR 
936, 60 LRA 158. 


[a] .Case cannot be taken from 
jury unless it is plain upon the 
strongest showing made by any of 
the witnesses that there is no cause 
of action. Marcott v. Marquette, etc., 
R. Co., 47 Mich. 1, 10 NW 53 


.[b] Testimony cannot be disre- 
garded as contrary to the physical 
facts, merely because of contradicto- 
ry testimony. St. Louis Southwest- 
ern R. Co., v. McConnell, 107 Ark. 545, 
156 SW 1024. 


[c] Where course of legal evi- 
dence is such as tends to support 
averments of plaintiff's petition, it is 
the duty of the court to submit the is- 
sues of fact to the jury even though 
he should feel constrained to set aside 
any verdict for plaintiff, should such 
be returned and a motion for a new 
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: in General. 
Where there is 


trial thereupon made. Shifflet v. St. 
Louis Southwestern R. Co., 18 Tex. 
Civ. App. 57, 44 SW 918. 


78. Coleman v. Wrightsville, etc., 
R. Co., 114 Ga. 386, 40 SE 247; De- 
wald v. Kansas City,-etc., R: Co., 44 
Kan. 586, 24 P 1101; Gutt v. Penn- 
sylvania Co., 20 Oh. Cir. Ct. N. S. 227. 


79. Miles v. Chicago, ete., R. Co., 
184 Iowa 461, 167 NW 692; Illinois 
Cent. R. Co. vy. Johnson, (Ky.) 115 SW 
798; Columbus, ete., R. Co. v. Cobbs, 
156 Miss. 604, 126 S 402; Nelms v. 
Pennsylvania R. Co., 268 Pa. 292, 109 
A 673; Gallagher v. Baltimore, etc., 
R. Co., 52 Pa. Super. 568. 


Taking case from jury for lack of 
evidence see Trial [38 Cyc 1532]. 


80. Ga.—Brandenburg v. Central 
of Georgia R. Co., 133 Ga. 224, 65 SH 
429; Coleman v. Wrightsville, ete., R. 
Co., 114 Ga. 386, 40 SE 247. 


N. Y.—Malone v. Boston, etc., R. 
Co., 51 Hun 532, 4 NYS 590; McEvoy 
v. Manhattan R. Co., 55 N. Y. Super. 
567, 12 NYSt 73; Bernhardt v. Rens- 
selaer, 18 HowPr 427 [rev on facts 
32 Barb. 165, 19 HowPr 199 (aff 1 
Abb. Dec. 131, 23 HowPr 166)]. 


Pa.—Shvagzdys v. Pittsburg, 
R. Co., 31 PittsbLegJNS 136. 


Tex.—Texas, etc., R. Co. v. 
son, (Civ. A.) 22 SW 770. 


Utah.—Morgan v. Oregon Short 
Line R. Co., 27 Utah 92, 74 P 523. 

Wis.—Miller v. Chicago, etc., R. Co., 
68 Wis. 184, 31 NW 479. 


81. U. S—Parks v. Southern R. 
Co., 143 Fed. 276, 74 CCA 414. 


Kan.—Dewald v. Kansas City, etce., 
R. Co., 44 Kan. 586, 24 FP 1101 (where 
plaintiff's evidence shows contribu- 
tory negligence). 

Mo.—Eversole v. Wabash R. Co., 
249 Mo. 528, 155 SW 419; Coatney v. 
St. Louis, ete.) RaiCos 154 Io. 35,7 61 
SW 1036;. Kreis v. Missouri Pac. R. 
Co., 148 Mo. 321, 49 SW 877. 


Okl.—Rogers v. Chicago, 
Cou 32, O15 10957 L20F PR 1093: 


Tex.—Missouri, -uete!, |R: Co. wv. 
Richie, (Civ. A.) 37 SW. 868. 


82. Ala.—Bickerstaff v. Illinois 
Cent. R. Co., 210 Ala. 280, 97 S 842; 
Jolley . Southern R. Co., 197 Ala. 60, 
72S 38 

D, pte eer v. Baltimore, etc., 
R. Co., 6 App. 46 

Ga.—Hall v. Western, etc., R. Co., 
123, Ga.0208; 61 SH 211: 

Ill.—Cowley v. Chicago, etc., R. Co., 
Sie Me ALi 2.3. 

Ky.—Vanderpool v. Lexington, etc., 
IR. Go, 46 SW 699,,20 KyL 479. 

Nebr.—Huber y. Chicago, 
Co., 73 Nebr. 478, 1038 NW 51. 

Oh.—Gutt v. Pennsylvania Co., 20 
Oh, Cir, Ct, N; Saj227. 

Tex.—Hancock v. Gulf, etc., R.:Co., 
99 Tex. 613, 92 SW 456; Washington 
Vv. Missouri, ete., R. Co., (Civ. A.) 36 


ete., 


Nichol- 


Gt, euke. 


etc., R. 
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[§ 2272] (2) Injuries to Persons on or near 
Tracks Generally**—(a) Care Required of Railroad 
The question of negligence in injuries 
inflicted by railroad companies on individuals de- 
pends on such a variety of circumstances that it ean 
rarely be absolutely defined as a matter of law;%* 
hence is is ordinarily to be determined as a question 
of fact by the jury, under the circumstances disclosed 
by the evidence in the particular case, whether or 
not the commission or omission of particular acts on 
the part of the railroad was negligence as to the party 
injured,®° and whether such negligence was the prox-. 


SW 778 [rev on other grounds 90 Tex. 
314, 38 SW 764]. 
83. Negligence generally as ques- 
Hon for jury see Negligence §§ 850- 
84. Southern R. Co. v. Smith, 214 
Fed. 942, 131 CCA 238; Marcott v. 


Marquette, etc., R. Co., 47 Mich. 1, 10 
NW 58. 
85. U.S.—Hines vy. Angle, 264 Fed. 


497; Oregon-Washington R., ete., Co- 
v. Penso, 239 ee 684, 152 CCA 518; 
Chicago, ete., R. Co. v. Nelson, 22 6 
Fed. 708, 141 CCA 464; Southern R. 
Co. WV. Smith, 214 Fed. 942, 131 CCA 
238; Northern Pac. R. Co. v. Curtz, 
196 Fed. 367, 116 CCA 403; Sealey v. 
th ae Ri Co., 151 Med. 736)"82 (CCA 


Ala.—Southern R. Co. v. Wright, 
207 Ala. 411, 92 S 654; Louisville;etce., 
Re Coe va Ganter, 203 Ala. 184, 82 S 
434; Stringer v. Alabama Mineral R. 
Co., 99 Adan 39 Tad Sas toe 


Ariz.—Arizona, etc., R. Co. v. Nev- 
itt, 8 Ariz. 56, 68 P 550. 


Ark.—St. Louis, ete, R. Co. v. 
Drumright, 112 Ark. 452, 166 SW 938; 
St. Louis Southwestern R. Co. v. Gra- 
ham, 83 Ark. 61, 102 SW 700. 

Cal.—Noyes v. Southern Pac. R. 
Co., 92 Cal. 285, 28 P2838, 24 © 927. 

Colo.—Denver, etce., R. Co. v. Elliot, 
59 Colo. 29, 148 P 2693 - Catlett ve 
Colgrad®, ete., R. Co., 56 Colo. 463, 139 


14. 


Del.—Tully v. Philadelphia, ete., R. 


yD 18 Del. 5387, 47 A 1019, 82 AmSR 
5. 

Ga. Re Cont ve 
Hatcher, 116 Ga. 791, 43 SH 49; At-= 


lanta, ete., R. Co. v. Bryant, 110 Ga. 
247, 34 SE 350; Starr v. Southern R. 
Co., 4 Ga. A. 436, 61 SE 735. 


Ill.—Milauskis v. Terminal R. As- 
. 286 Ill. 547, 122 NE 78 [aff 211 
A. 120]; Humason vy. Michigan 
Cent. R. Co., 259 Ill. 462, 102 NE 793 
[aff 176. Tlly A. 329); Elgin; ete. “RE 
Cor ve Lhomass 215eT ile ae 74 NE 109; 
Illinois Cent. ips Co: Hopkins, 200 
Til. 122, 65 NE 656 [aff {00 Ill. A. 594]; 
Tlinois Cent. R. Co. vy. Jernigan, 198 
D1, 29:7, 65, NEV8s fafi,101 TussAr ae 


Ind.—Cleveland, ete., R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 108 
NE 375; Pittsburgh, etc., R. Co. Vv. 
Cozatt, 39 Ind. A. 682, 79 NE 534. 


Iowa.—McMarshall v. Chicago, ete., 
R. Co., 80 -Iowa 757, 45 NW 1065, 20 
AmSR 445. 


Kan.—Hurdle vy. Missouri Pac. R. 
Cos v3 Kane 769, 8b) P 287 5a Dewana 
vy. Kansas City, etc., R. Co., 44 Kan. 
586, 24 P 1101. 

Ky.—Chesapeake, ete, R. Co. v. 
Owens, 217 Ky. 707, 290 Sw 478; Tli- 
nois Cent. R. Co. v. Lashley, 208 Ky. 
374, 270 SW 806; Wolford v. Majestic 
Colleries Co., 192 Ky. 640, 234 SW 
204; Louisville, ete., R. Co. v. Smith, 
186 Ky. 32, 216 SW 1068; Southern R. 
Co. v. Jones, 172. Ky. 8, 188 SW .878; 
Louisville, ete., R. Co. v. Shoemake, 
161 Ky. 746, 171 SW 388; Louisville, 
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imate cause of the injury complained of 38° and in, 
such event it is improper for the court to grant a non- 
suit,’7 or direct a verdict for defendant.**® 
tion should not be submitted to the jury, however, 


ete., R. Co. v. Osborne, 149 Ky. 648, 
149 SW 954; Chesapeake, etc., R. Co. v. 
Banks, 142 Ky. 746, 135 SW 285; Sim 
v. Chesapeake, ete., R. Co., 140 Ky. 
241, 1830 SW 1081; Illinois Cent. R. Co. 
Vv. Flaherty, 139 Ky. 147, 129 SW 558; 
Burton v. Cincinnati, etc., Lae Crore" 113 
SW 442; Rader v. Louisville, ete., R. 
ae 126 Ky. 722, 104 SW 774, 31 KyL 
1105; Louisville, ete., R. Co. v. Hos- 
kins, 108 SW 305, 32 ’KyL 1263; Mc- 
Cabe v. Maysville, ete., R. Co., 89 SW 
683, 28 KyL 536; Illinois Cent. R. Co. 
v. Wilson, 63 SW 608, 23 KyL 684. 


Md.—Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545; Baltimore, 
ete., R. Co. v. State, 29 Md. 252, 460, 
96 AmD 528. 


Mass.—Sullivan v. Toaton: etce., R. 
Co., 242 Mass. 188, 136 NE 373. 


Mich.—Brown v. Michigan R. Co., 
202 Mich. 280, 168 NW 419; Labarge 
v. Pere Marquette R. Co., 134 Mich. 
139, 95 NW 1073; Grand Rapids, etc., 
Pee v. Martin, 41 Mich. 667, 3 NW 

73. 


Minn.—Hepfel v. St. Paul, ete, R. 
Co., 49 Minn. 263, 51 NW 1049. 


Miss.—Gulf, ete., R. Co. v. Prine, 
118 Miss. 90, 79 S 62. 


Mo.—Rice v. Jefferson City Bridge, 
etc., Co., 216 SW 746; Giles v. Mis- 
souri Pac. R. Co., 169 Mo. A. 24, 154 
SW 852. 


Nebr.—Hicks v. Valen Pac.h. Co., 
76 Nebr. 496, 107 NW 798. 


‘ N. H.—Brown v. Boston, etc., R. Co., 
73 N. H. 568, 64.A 194. 


N. J.—Fithian v. Pennsylvania R. 
Co., 91 N.J. Li. 275, 1038 A 193;° Coyne 
v. Pennsylvania R. Co., 87 N. J. L. 257, 
93 ie 595. 


Y.—Loomis v. Lake Shore, etc., 
R. oe 182 N. Y. 380, 75 NE 228; ’Ship- 
man Vv. Lehigh Valley Ri Co., 147 App. 
Div. 383, 132 NYS 46. 


N. C.—Talley v. Southern R. Co., 
163 N. C. 567, 80 SE 44; Shepherd 
v. North Carolina R. Co., 163 N. C. 
518, 79 SE 968; Holman v. Norfolk, 
etc., R. Co., 159 N. C. 44, 74 SE 577; 
Zachary v. North Carolina R. Co., 156 
N. C. 496, 72 SE 858 [rev on other 
grounds 232 U.S. 248, 34 SCt, 305, 58 
ed. 591, AnnCas1914C 159]; Mc- 
Arver v. Southern R. Co. 8.29 ENaC: 
380, 40 SE 94; Hord v. Southern R. 
Co., 129 N.C. 305, 40 SE 69; Powell v. 
Southern R. Co:, 125 N. C. 370, 34 SE 
Hs02 COKE V. Norfolk, etc., R. Co., 123 
N. C. 604, 31 SE 848. 


N. D.—Clark v. Payne, 48 N. D. 911, 
187 NW 817; Kunkel v. Minneapolis, 
ete; *Re-Co:, 18 N. D. 367, 121 NW 830. 


Okl.—Wilhelm v. Missouri, etc., R. 
Como 2i Oly 31721152) PR. 1088) LRA 
1916C 1029. 

Pa.—Loughlin v. Pennsylvania R. 
Co., 240 Pa. 174, 87 A 294; Steele v. 
Lake Shore, etc., R. Co., 238 Pa. 295, 
86 A 201; Holt v. Pennsylvania R. Co., 
206 Pa. 356, 55 A 1055; Taylor vi Dela- 
ware, etc., Canal Co., 113 Pa. 162, 8 
A’ 48, 57 AmR 446; North Pennsyl- 
vania R. Co. v. Kirk, 90 Pa. 15; Cal- 
lahan v. Pennsylvania R. Co., 26 Pa. 
Dist. 669; Balderson v. Pennsylvania 
R. Co., 20 Pa. Dist. 267 


R. I.—Pettit v. Howard, etc., 
Co:,; 107A. 92. 


S. C.—Williams v. Greenville, etc., 
R. Co., 103 S: C. 321, 88 SE 131; Ma- 
gill v. Southern R. Co., 95 S. C. 306, 
78 SE 1033; Dimery v. ’Bennettsville, 
ete., eR. Co. 92S. Cy 169, -75SE, 399° 
Jones v. Charleston, etc, Re Co;, 61 
S. C. 556, 39 SE 758 
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S. D.—Edwards v. Chicago, etc., R. 
Co., 21 S. D. 504, 110 NW 832. 


Tex.—Gulf, etc., R. Co. v. Dickey, 
108 Tex. 137, 187 SW 189 [rev (Civ. 
Ag. NETS SW 967]; Washington v. 
Missouri, etc., R. Co., 90 Tex. 314, 38 
SW 764 [rev (Civ. A.) 36 SW 1778]; 
Galveston, etc., R. Co. v. Wilson, (Civ. 
A.) 214 SW 7738; Dickey v. Gulf, etc., 
R. Co., (Civ. A.) 210 SW 5523 Brough- 
ton v. Gulf, ete., R. Co., (Civ. A.) 186 
SW 354; Louisiana, etc., Lumber Co. 


Ni Brown, 50 Tex. Civ. A. 482, 109 SW 


950; International, etc., R. Co. v. Val- 
lejo, (Civ. A.) 108 SW 1187 [rev on 
other grounds 102 Tex. 70, 113 SW 4, 
10 Tex. 70, 115 SW _25]; Houston, etc., 


[aff 101 Tex. 511, 109 SW 918]; 
v. St. Louis Southwestern R. Co., (Civ. 
A.) 92 SW 831; Hutchens v. St. "Louis 
Southwestern R. Co., 40 Tex. Civ. A. 


245, 89 SW 24; Ott v. Johnson, 38 
Tex. .Civ. A. 491, 86 SW 649; Texas 
Midland R. Co. v. Crowder, 25 Tex. 


Civ. A. 536, 64 SW 90; Marchand v. 
Gulf, etc., R. Co., 20 Tex. Civ. A. ale 
48 SW 779. 
Utah.—Leak v. Rio Grande Western 
R. Co., 9 Utah 246, 33 P 1045. 
Wash.—Baird v. Northern Pac, R. 
Co., 78 Wash. 67, 138 P 325. 
Wis.—Collins v. Chicago, 
Co., 150 Wis. 305, 136 NW 628. 
Eng.—Watkins v. Great Western R. 
Prsi7, 


etc., R. 


Co., 46 L. J. C. 


86. Ala.—Louisville, ete., R. Co. v. 
Williams, 183 Ala. 138, 62 S 679, Ann 
Cas1915D 483; Duncan v. St. Louis, 
ete., R. Co., 152 Ala. 118, 44 S 418 


Ark. + sonesbord, CLC wae. COs ave 
Gunn, 174 Ark. 1148, 298 SW 485. 


Ill._—Wabash, ete., R. Co. v. Pey- 
ton, 106 Ill. 534, 46 AmR 705; Purin- 
ton: v.77 Belt Re Co. 204901 =A. 9382's 
Heiting v. R. Co., 162 Ill. A. 403 [aff 
cers 466, 96° NE 842, AnnCas1912D 


Ind.—Chicago, ete., R. Co. v. Pritch- 
ard, 168 Ind. 398, 79 NE 508, 81 NE 
78, 9 LRANS 857 [aff.39 Ind. A. 701, 
78 NE 1044]; Cleveland, ete., R. Co. 
v. Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 


Ky:—Lexington, ete, R. Co. vw. 
White, 182 Ky. 267, 206 Sw 467; Davis 
v. Louisville, etc., R. Coun Sw 1122, 
30 KyL 172, 99 Sw 930, 30 KyL 946. 


Md.—Cumberland, ete, R. Co. v. 
State, 73 Md. 74, 20 A 785, 25 AmSR 
571; Northern Cent. R. Co. v. State, 
29 Md. 420, 96 AmD 545. 


Minn.—Monahan v. Chicago, etc., R. 
Co., 88 Minn, 325, 92 NW 1115. 


Mo Walker v. St.. Louis, ete, R. 
Cose 173. Mow As, 81," L655 SW 895; 
Palmer v. St. Louis, ’ete., Ete CON, 143 
Mo. A. 440, 127 SW 96. 

N. C.—Hopkins v. Southern R. Co., 
170 N. C. 485, 87 SE 3820; Talley v. 
Southern R. Co., 1638 N. C. 567, 80 SE 
44; Thompson v. Aberdeen, etc., R. 
Co., 149 N. C. 155, 62 SE 883. 

N. D.—Clark v. Payne, 48 N. D. 
911, 187 NW 817. 

Oh.—Harmon v. McGuire, 6 OhNP 
NS 597. 

Okl.—St.. Louis, etc.,.°R. “Co. vy. 
Hodge, 53 Okl, 427, 157 P 60; Chicago, 
etc., R. Co. v. Martin, 42 Okl. 3538, 141 
Pees 

Pa,—Francis v. Baltimore, etc., RR. 

Co., 247 Pa. 425, 93 A 490. 

S. C—Magill v. PEN acc R. Co., 95 
S. C. 306, 78 SH 10 


Tex.—Hutchens v. ‘st. Louis South- 
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where it merely raises a suspicion of negligence,®® 
or is legally insufficient or is undisputed and is such 
that reasonable minds ean arrive at but one concelu- 
sion therefrom, in regard to defendant’s negligence ;°° 


western R. Co., 40 Tex. Civ. A. 245, 89 
SW 24. 


Can.—Canadian Pac. R. Co. v. Hin- 
rich, 48 Can. S. C, 557, 15 DomLR 472 
[dism app 18 B..C. 518]. 


[a] Suicide is a question for the 
jury on conflicting evidence. Free- 
man vy. Belinoski, (Tex. Civ. A.) 152 
SW 882. 


87. Noyes v. Southern Pac. Co., 92 
Cal. 285, 28 P 288 [rev 24 P 927]; 
Brown v. North Carolina R. Co., 172 
N. C. 604, 90 SE 783; Jones v. Charles- 
noes etc., R. Co., 61, S: C. 556, 39 SK 


[a] Where evidence authorizes 
finding that injury was caused by run- 
ning of defendant’s train, this evi- 
dence, together with the legal pre- 
sumption of negligence against de- 
fendant, imposed by Code, § 3033, is 
sufficient to take the’case to the jury 
wheré there is no evidence to rebut 
such presumption or to show that de- 
fendant could have avoided the injury, 
and it is erroneous to grant a nonsuit. 
Sims v. Western, etc., R. Co., 111 Ga. 
820, 35 SE 696; Strom v. Georgia es 
etc., Co., 108 Ga. 7158,.33 SE 30; Gam- 
mage v. Atlanta, etc., R. Co., 97 Ga. 
62, 25 SE 207. 


88. Ala.—Louisville, etc., R. Co. v. 
Ganter, 203 Ala. 184, 82 S 434; Nash- 
ville, etc., R. Co. v. Wallace, 164 Ala.” 
209, 51-S2371. 


Ky.—Louisville, ete., Co. 
Slusher, 217 Ky. 738, "O98, “SW “677: 
Shelby v. Cincinnati, 'etc., Ri Cos 85 
Ky. 224, 3 SW 157, 8 Ky 928. 


Md.—Pennsylvania R. Co. v. Bell 
ya he Constr. Co.,.153 Md. 19, 137 


Miss.—Combs v. Mobile, ete., R. Co., 
92 Miss. 532, 46 S 168; Dyche v. Vicks- 
burg, etc., R. Co., 79. Miss. 361, 30 S 
711 (error to give a peremptory in- 
struction for defendant). 

Okl.—Lusk vy. Wilson, 81 Okl. 152, 
DST id Gad CH= 


S. C.—Phillips v. Piedmont, ete., R. 
Co., 110 S. C. 428, 96 SE 960. 


W. Va.—Smith v. Sunday Creek Cars 
74 W. Va. 606, 82 SE 608. 


89. Jordan v. Seaboard Air Line R- 
Co., 192: N. C.. 37%, 135. SE! 31 


90. U. S.—Ex p. Stell, 22 F. Cas. 
No. 13, 358, 4 Hughes 157; Wineinger 
v. Union Pac. R. Coy 276 Fed. 65. 


Del.—Tully v. Philadelphia, ete., R. 
re 18 Del. 537, 47 A 1019, 82 AmSR 


D. C.—Baltimore, ete. R. Co. v. 
Miller, 37 App. 218; Stewart v. Wash- 
ineLon, etc., Electric R. Co., 22 App. 

Ga.—Eubanks v. Central of Roy aes 
R. Co., 13, Ga. A. 562, 79 SE 48 

mae —Dewald v. Kansas city, etc., 
R. Co., 44 Kan. 586, 24 P ae 

Ky.—Chesapeake, etc., Co 
Goodman, 218 Ky. 117, 290 Row 1054; 
Louisville, ete., R. Co. Vv. McCombs, 
54 SW 179, 21 KyL 1232. 


Mich.—Jakoboski v. Grand Rapids, 
etc., R. Co., 106 Mich. 440, 64 NW 461. 


N. Y.—Percey v. Fitchburg R. Co., 
ag) 1040 [aff 144 N. Y. 719, 39 NE 


C.—Pharr v. Southern R. Co., 
133 'N. C. 610, 45 SE 1021. 

Tex.—Ft. Worth, etc., oO. 
Shetter, 94 Tex. 196, 59 Row 533; 
Douglass v. Central Texas, ete, R. 
Co., 90 Tex. 125, 36 SW 120, 37 SW 
1132; Coffman v. Texas Midland R. 
Cos 59 Tex. Civ. A. 387, 126 SW 619. 


i 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and as to whether such negligence was the proximate 
cause of the injury;®1 but in such eases the court 
should of itself dispose of the case either by granting 
or directing a nonsuit,®? or by giving a peremptory 
instruction directing the jury to return a verdict in 


favor of defendant company.®® 
Prima facie statutes. 


instruetion.®5 


Tracks. 


[a] That person was killed by rail- 
way train is insufficient evidence to 
go to jury on negligence, although 
the track was straight ‘and clear, 
where there is nothing to show how 
long he was on the track before being 
struck. Ward v. Southern Pac. Co., 
25 Or. 433, 36 P 166, 23 LRA. 715. 


91. Owens v. Southern R. Co., 33 
FR. (2d) 870; Louisville, etce., . 5 
v. Napier, 230 Ky. 323, 19 SW (2d) 
997; Louisville, etc., R. C . Gook, 
183 Ky. 773, 210 SW. 661; * Caldwell 
wie Chesapeake, etc aks Co., 155 Ky. 
609, 160 SW 158; Hughes v. Louis- 
ville, etc., R. Co., 67 SW 984, 23 KyL 
2288; Stidham v. Chesapeake, etc., R. 
LBio Re 64 SW 510, 23 KyL 907; Salerno 
Vi Philadelphia, etc., R. Co., 46 Pa. 
Super. 243. 


92. Del.—Braderman v. Baltimore, 
etc., R. Co., 33 Del. 206, 134 A 56. 


Ga.—Dean vy. Atlantic Coast Line R. 
Co., 23 Ga. A. 103, 97 SH 665. 


Mo.—Hyde v. Missouri Pac. R. Co., 
110 Mo. 272, 19 SW 483. 


N. C.—Clegg v. Southern R. Co., 132 
N. C. 292, 48 SE 836; Upton v. South 
Carolina,-etc.,; R. Co.,.128 N. C.. 173, 
38 SE 736. 

Pa.—Lumis vy. Baltimore, etc. R. 
Co., 248 Pa. 189, 98 A 952; Morgan v. 
Pennsylvania R. Co., 209 Pa. 25, 58 A 
116. 


93. U. S.—Owens v. Southern R. 
Co, Voeu KF. (2d) “8705* ‘Connally > ‘v. 
Louisville, etc., R. Co., 4 F. (2d) 539 


[certiorari den 268 U. S. 693 mem, 45 
SCt 512 mem, 69 L, ed. 1160 mem]. 


Conn.—Hickey v. New aprk, etc., R. 
Co., 83 Conn. 713, 78 A 655 


D. C.—Stewart v. Washington, etc., 
Electric R. Co., 22 App. 


Ga.—Bradley v. eae a of Georgia 
R. Co., 141 Ga. 696, 81 SE 1111. 


Ill.— Cowley v. Chicago, etc., R. Co., 
37 Ill. A. 123. 


Ky.—Wiley v. Chesapeake, etc., R. 
Or, izes) Ky. 16, 22" SW. (2d). 263; 
Dominion Const.’ Co. v. Williamson, 
217 Ky. 62, 288 SW 1018; Daugherty 
Vv. Louisville, ete., R. Co., 206 Ky. 325, 
267 SW 151; Helton v. Chesapeake, 
GUC.) a CO., 157 Ky. 380, 163 SW 224 
Louisville, ‘ete., R. Co. v. McCombs, 54 
SW 179, 21 Kyl 1232; Givens v. Ken- 
tucky Gent. R. Co., 15 SW 1057, 12 
KyL 950; Hucker v. Kentucky Cent. 
RACo,, 13 Ky. Op. 1066. 

Minn.—Piper v. Chicago, ete, R. 
Co., 116 Minn. 238, 1383 NW 984. 


Miss.—Gulf, etc., R. Co. v. Jones, 
137 Miss. 631, 102 S 385. 


Tex.—Wichita Falls, etc., R. Co. v. 
Mendoza, (Civ. A.) 240 SW 570. 


[a] Peremptory instruction for de- 


Whether or not a statutory 
presumption of negligence from the proof of an in- 
jury has been rebutted is for the jury.®4 
defendant does not show the circumstances surround- 
ing the injury, plaintiff is entitled to a peremptory 
To entitle defendant to a peremp- 
tory instruction, defendant must prove not only how 
the injury occurred, ‘but beyond reasonable disputa- 
tion its freedom from negligence.?® 


[§ 2273] (b) Status and Right To Go on or near 
On the issue of defendant’s duty and con- 
sequent negligence it is ordinarily a question for the [$ 
jury under all fhe evidence whether or not the in- 
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jured party was a trespasser,®? or whether or not the 
use of railroad premises at that place had been such 
as to import a license or invitation from the com- 
pany,°®* even though signboards and warnings have 
been posted,®® and whether there was acquiescence 


in such use; or whether plaintiff, by reason of his 


But where 


invitation.® 


fendant is proper where, under the 
evidence, the inference that the in- 
jury was due to defendant’s negli- 
gence is no stronger than that it was 
due to the negligence of the person 
injured himself, or to other causes. 
Hughes v. Louisville, ete., R. Co., 67 
Sw 984, 23 KyL 2288; Stidham v. 
CheSapeake, etc., R. Co., 64 SW 510, 
23 KyL 907. 


94. Seaboard Air-Line R. Co. v. 
Middleton, 2) Ga. A. 247, 92 SE 943; 
Cook v. Chicago, etc., R. Co., 153 Ill. 
A. 596; Gulf, etc., R. Co. v. Boone, 
120 Miss. 335, 82 S 335. 


95. Illinois Cent. R. Co. v. 
118 Miss. 612, 79 S 812. 


96. Nixon vy. Illinois Cent. R. Co., 
103 Miss. 405, 60 S 566. 


97. U. S.—Delaware, etc., R. Co. v. 
Baltrushitis, 247 Fed. 474, 159 CCA 
528; Southern R. Co. v. Fisk, 159 Fed. 
51:3, 86,0049 378. 


Cal.—Smithwick v. Pacific Electric 
R. Co., 206 Cal. 291, 274 P 980. 


Fla.—Louisville, ete, R. 
Goulding, 52 Fla. 327, 42'S 854. 


Ill.—Chicago Terminal Transfer R. 
Co. v. Kotoski, 199 Ill. 383, 65 NE 350 
Ee 101 Ill: A. 300]; Chicago, ete., R. 

Co. v. Murowski, 179 Il. 4, 53 NE 572 
[aff 78 Ill. A. 661]; Union Stock Yard; 
ete., Co. v. Goodman, 91 Ill. A. 426. 


Ind.—Rossiter v. Lake Shore, etc., 
R. Co., 52 Ind. A. 88, 96 NE 856. 


Gray, 


CO AV: 


Iowa.—Scott v. St. Louis, ete, R. 
Co., 112 Iowa 54, 88 NW 818. 

Ky.—Cincinnati, ete, R. Co. v. 
Lae ies 157 Ky. 699, 163 SW 
1123. 


Mo.—Everett v. St.-Louis, etc., R. 
Co., 214 Mo. 54, 112 SW 486; Stevens 
v. Missouri Pac. R. Co., 151 Mo. A. 300, 
131 SW 712. 

Pa.—Barto v. Pennsylvania R. Co., 
49 Pa. Super. 36 


Tex.—Missouri, Riv Convey. 
Luten, (Civ. A.) 203. ‘Sev 909 [rev on 
other grounds (Commn. A.) 228 SW 
159). 

98. U.S.—Erie R. Co. v. Kazanecki, 
10 F. (2d) 337; Tutt v. Illinois Cent. 
Rie Co-. 104 Fed. 741, 44 CCA 320 [cer- 
tiorari den 180 U. S640 mem, 21 SCt 
922 mem, 45 L. ed. 711 mem]. 


Cal.—Smithwick v. Pacific Electric 
R. Co., 206 Cal. 291, 274 P 980; Hansen 
v. Southern Pac. Co., 105 Cal. 379, 38 
P 957. 

Ind.—Pittsburgh, etc., Cox 
Simons, 168 Ind. 333, 79° NE 911 Laff 
(A.) 76 NE 883]. 

Iowa.—Tarashonsky v. Illinois 
Cent. R. Co., 139 Iowa 709, 117 NW 
1074; Croft v. Chicago, etc., R. Co., 
132 Iowa 687, 108 NW 1053. 


going on the premises to transact business with de- 
fendant, was an invitee who could recover for defec- 
tive conditions of the premises ;? 
son injured went upon a car to unload it in the course 
of his employment.® 
the evidence, it is for the court to determine if there 
was any duty owed to a trespasser,* and where the 
evidence is undisputed, 
whether or not the injured party was at the place of 
the accident, upon the company’s express or implied 


or whether a per- 


Where there is no conflict in 


the court may determine 


2274] (c) Failure To Fence Railroad. It is 
ordinarily a question for the jury whether the place 


Ky.—Louisville, etc., R. Co. v. Phil- 
pot, 215 Ky. 682, 286 SW 1078; Hines 
v. Hopkins, 194 Ky. 441, 239 Sw 792; 
Hines v. Wilson, 191 Ky. 543, 231 Sw 
23; Louisville, etc., R. Co. vy. ‘Smith; 
186 Ky. 32, 216 Sw 1063; 
etc., R. Co. v. Vaughan, 183 Ky. /829, 
210 SW 938; Southern R. Co. v. Jones, 
Ufo Kaye 68: 188 SW 873; 
ater” R: Co. v. Isaacs, 170 Ky. 190, 185 
Sw 816; Chesapeake, ete. (UR Con we 
Dawson, 159 Ky. 296, 167 SW 125; 
Cincinnati, etc., R. Co. v. Blankenship, 
157 Ky. 699, 163 SW 1123; Southern 
R. Co. v. Sanders, 154 Ky. 421, 157 
SW: 731; Cincinnati, etce., R.. Co. ve 
Harrigan, 149 Ky. 53, 147 SW 942. 


Mass.—Chenery v. Fitchburg R. Co., 
160 Mass. 211,-35 NE 554, 22 LRA 575. 


Mo.—Ervin v. St. Louis, etc., R. Co. 
158 Mo. A. 1, 1389 SW 498. 


N. J.—Fedele v. West Jersey, etc., 
R., Co. 91 IN. Jn 6388 OSA 208" 


N. Y.—Larkin v. New York, etc., R. 
Co:,- 19 NYS (479) [afi is sienawyem6es 
mem, 33 NE 1084 mem]. 


Okl.—Midland Valley R. Co. v. Kel- 
logg, 106 Okl. 237, 233 P 716; Wilhelm 
v. Missouri, etce., R. Co., 52 Okl. 317, 
152 P 1088, LRA1916C 1029. 


Or.—Summerfield v. Southern Pac. 
Co., 83 Or. 219, 163 P 420; Cederson 
v. Oregon R., etc., Co., 38 Or. 343, 62 
P 637, 63 P 763. 


S. C.—Sentell v. Southern R. Co., 
70 S. C. 183, 49 SH 215. 


Tex.—Texas Midland R. Go.: v. Byrd, 
(Civ. A.) 110 SW 199 [rev on other 
grounds 102 Tex. 263, 115 SW 1163, 
20 LRANS 429, 20 AnnCas 137]; Mis- 
souri, etc., R. Co. v. LA heen 50 Tex. 
Civ. A. 134, 109 SW 1126 


Wis.—Johnson vy. Take Superior 
Terminal, etc., R. Co., 86 Wis. 64, 56 
NW 161. 


99. Southern R. Co. v. Jones, 172 
Ky. 8, 188 SW 873; Doyle v. Portland 
R., ete., Co., 71 Or; 576, 143 P 623. 


1. Midland Valley R. Co. v. Kel- 
logé; 106, Okl) 237,84 233 .P/S 71657 USt. 
Louis-San Francisco R. Co. v. Dana- 
hoo, 82 Okl. 44, 198 P 81; Counizzarri 
v. Philadelphia, etc., R. Co., 248 Pa. 
474, 94 A 134. 


2. Meyers v. Chicago, etc., R. Co., 
171 Mo. A. 283, 157 SW 362. 


8. Louisville, ete., R. Co. v. Hurst, 
132 Ky. 121, 116 SW 291; Galveston, 
ete., R. Co. v. Levy, 35 Tex. Civ. A 
107, 79 SW 879. 


4 Palmer v. Oregon Short Line R. 
23s 34 Utah 466, 98 P 689, 16 AnnCas 


5. Hammill v. Pennsylvania’R. Co., 
56 N. J. L. 3870, 29 A 151, 24 LRA 531. 


Chesapeake, * 


. 


Louisville, 3 
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of the accident was one which the statute required to 
be fenced,* whether the fence maintained was a suf- 
ficient fenee within the meaning of the statute,’ 
whether or not it was practicable to fence railroad 
yards,® or whether the absence of the required fence 
,was the cause of the injury complained of.® 
when the evidence is uncontradicted,!° or there is 
no evidence,!? a question for the jury is not pre- 


sented. 


[§ 2275] (d) Defects in Track, Cars, or Premises. 
It is also ordinarily a question for the jury, under 
all the circumstances, whether or not the railroad 
company was negligent in permitting defects in its 
premises or property,” or in constructing and main- 
taining an unguarded ditch in close proximity to a 
highway,t® or in the inspection of the car which 


caused the injury.+4 
[§ 2276] (e) Articles 


Projecting, 
Thrown from Trains. Whether, under all the cir- 
cumstances, the railroad company was negligent in 
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project,t® whether the article causing the injury 
came from the passing train,!® and whether such neg- 
ligence was the cause of the injury,!’ are ordinarily 
questions for the jury. 


[§ 2277] (f) Signals and Lookouts. 
is sufficient evidence to go to the jury and it is con- 
flicting or is such that reasonable minds might ar- 
rive at different conclusions therefrom, it is a ques- 
tion for the jury whether the place where the accident 
occurred was one at which the employees in charge 
of the engine or cars had reason to know or anticipate 
that persons might be on or near the tracks, and 
therefore at which they were required to keep a prop- 
er lookout and give proper warnings of the train’s 
approach;?® and whether under such circumstances 
ordinary care was used in operating trains,t® and 


Where there 


whether or not such employees exercised the proper 


Falling, or 


permitting the articles which caused the injury to 


6. Baltimore, ete., R. Co. v. 
berland, 176 U. S. 232, 20 SCt 380, 44 
L. ed. 447 [aff 12 App. (D. C.) 598]; 
Jensen v. Chicago, ete., R. Co., 156 
Minn. 218, 194 NW 620; Prince v. 
Chicago, etc., R.: Co.,. 165 Wis. 212, 
161 NW 765; Schwind v. Chicago, etc., 
R. Co., 140 Wis. 1, 121 NW 6389, 133 
AmSR 1055. 


7 Ludtke v. Lake Shore, ete., R. 
Co., 24 Oh. Cir. Ct. 120 (holding that, 
in ‘an action for injuries to a child 
which had strayed upon defendant’s 
track through, an opening in a fence, 
the question as to whether the fence is 
a sufficient fence to turn stock, under 
Rev. St. § 3324, is a mixed question of 
law and fact, and must be submitted 
to the jury}. 


8. Mattes v. Great Northern R. Co. i 
100 Minn. 34, 110 NW 98. 


9. Baltimore, etc., R. Co. v. Cum- 
berland, 176° U.S. 232, 20 SCt 380, 
441s, ved.447) [att 12) App. CD. 'C.) 
598]; Hayes v. Michigan Cent. R. Co., 
111 U. S. 228, 4 SCt 369, 28 L. ed. 410; 
Maskaliunas v. Chicago, ete., R. Co., 
3818 Ill. 142, 149 NE 23; Livak v. Chi- 
cago, etc., R. Co., 299 Ill. 218, 132 NE 
524; Maskaliunas v. Chicago, etc., R. 
Co., 235 Ill. A. 198 [aff 318 Ill. 142, 
149 NE 23]; Curran v. Chicago, etc., 
R. *Co., 213 Tl. A. 7 [rev ‘on other 
grounds 289 Ill. 111, 124 NE 330]; El- 
lington v. Great Northern R. Co., 96 
Minn. 176, 104 NW 827. See also Pal- 
yo v. Northern Pac. R. Co., 144 Minn. 
398, 175 NW 687 (whether a railway 
company, maintaining unfenced tracks 
along a street under municipal li- 
cense, exercises proper precautions in 
placing barriers and in operating cars 
to avoid injuring school children is a 
question for the jury, although the 
fencing statute was inapplicable). 


10. Sirovy v. Davis, 290 Fed. 60. 


11. Reza v. International-Great 
Northern R. Co., (Tex. Civ. A.) 277 
SW 182. 


12. See cases infra this note. 


[a] Question of negligence for 
jury.—(1) It is for the jury to say 
whether defendant was negligent in 
failing to put up a bunter or other ob- 
struction at the end of a spur track 
(Shaw v. New York, etce., R. Co., 150 
Mass. 182, 22 NE 884), (2) in leaving 
a EL OES unblocked (Pittsburgh, etc., 
R. Co. v. Simons, 168 Ind. 333, 79 NE 
911 raft (A.) 76 NE 883]; Turner Vis 
Boston, etc., KR. Co.,- 153) Mass: 261, 
33 NE 520; Hoggarth v. Minneapolis, 
ete., R. Co., 138 Minn. 472, 164 NW 
658), (3) in providing the ‘family of 


Cum-yits foreman, who with its knowledge 


and consent, and in accordance with 
its custom, lived with him in his camp 
cars, a plank walk between the doors 
of the two cars only twelve to four- 
teen inches wide, while ordinar ily 
those furnished were thirty to thirty- 
six inches wide (Owens v. Yazoo, etc., 
R. Co., 94 Miss. 378, 47 S 518, 136 
AmSR’ 579), (4) in leaving piles of 
snow on the sides of its tracks (Lun- 
deen v. Great Northern R. Co., 141 
Minn. 180, 169 NW 702), (5) or in al- 
lowing spikes to become loose so that 
passing trains would throw. them 
(Blackshear v. Trinity, etc., R. Co., 
(Tex. Civ. A.) 181 SW 854). 


13. Thompson v. New York Cent., 
etc., -R. Co., 41 App. Div. 78, 58 NYS 
L932 


14. McNamara vy. Boston, etc., R. 
Co., 202 Mass. 491, 89 NE 131; Tate- 
man v. Chicago, ete., R. Co., 96 Mo. 
A, 448, 70 SW 514; Cederson v. Ore- 
gon. R.,~ete:, Co., 38 Or. 343) 62) RP 687, 
63 P 763; Gulf, etc., R. Co. v. Wittne- 
bert, (Civ. A.) 104 SW 424 [rev on 
other grounds 101 Tex. 368, 108 SW 
150, 130 AmSR 858, 14 LRANS 1227, 
16 AnnCas 1153]. 


15. Smithwick v. Pacific Electric 
R. Co., 206 Cal. 291, 274 P 980; Kan- 
Sas\ PaclcR. Cov wards 4 Colots30; 
Chapman v. Davis, (Mo. A.) 287 SW 
832; Kelley v. St. Louis-San Fran- 
cisco R. Co., 219 Mo. A. 548, 282 SW 
480. 


16. Chicago, etc., 
man, 11 F. (2d) 277. 


17. Southern R. Co. v. Cochran, 29 
F, (2d) 206. 


18. U. S.—Tutt v. Illinois Cent. R. 
Co., 104 Fed. 741, 44 CCA 320 [cer- 
tiorari den 180 U. S. 640 mem, 21 
SCt 922 mem, 45 L, ed, 711 mem]. 


Ala.—Grauer vy. Alabama Great 
Ree ee So Ris Coy, (20-9) Ala 5.6:8,009 6) os, 


Ga.—Wright v. 


R. Co. v. New- 


Southern R. Cao,, 
139 Ga. 448, 77 SE 384; Payne v. 
Hayes, 25 Ga. A. 730,.104 SE 917; 
Central of Georgia R. Co. v. Thomp- 
son, 25 Ga. A. 715, 104 SE 515; Tice 
v. Central of Georgia R. Co., 25 Ga. 
A. 346, 103 SE 262; Chattanooga R., 
etc., Co. v. Wallace, 23 Ga. A. 554, 99 


SE 57; Pope v. Seaboard Air-Line R. 
Co., 21 Ga. A. 251, 94 SE 311; ‘Wil- 
liams v. Southern R. Co., 11 Ga, A. 


305, 75 SE 572. 


Ky.—Cornett v. Louisville, ete., R. 
Co., 233 Ky. 797, 26 SW (2a) 1031; 
Louisville, etc., R. Co. v. King, 227 


= 


degree of care or were negligent under the circum- 
stances at the time and place of the accident in giving 
signals or warnings,?° in displaying proper lights on 


Ky. 283, 12 SW (2d) 860; Louisville. 
ete, Ra Conv. Philpot; 215) Ky? 682° 
286 SW 1078; Payne v. Pritchard, 
200 Ky. 397, 255 SW 56; Whitlock v. 
Pennsylvania R. Co., 13 Ky. Op. 195. 


Mo.—Privitt v. St. Louis-San Fran- 
cisco R. Co., 300 SW 726;  Zini v- 
Terminal R. Assoc., 250 SW 47; Epp- 
stein’ v. Missouri Pac. R. Co., 197 Mo. 
720, 94 SW 967; Whiteaker v. Mis- 
souri “Pac: RR. :Co., (CA. "ab" Swe ea) 
952; Frfremonth v. Kansas City, etc., 
R. Co., (A.) 180 SW 1063; Walker v. 
St. Louis, ete., R. Co., 173 Mo. A. 81, 
155 SW 895; Palmer v. St. Louis, ete., 
R. Co., 142 Mo. A. 440, 127 SW 96. 


Pa. Sener ronskl v. McAdoo, 266 Pa. 
449, 109 A 763. 


S. C.—Sentell v. Southern R. Co., 
70S. 'C.- 183) 49 SE 215. 


Tex.—Texas, etc., R. Co. vy: Key, 
(Civs AD) 175. SW) 492; "St.> Louis 
Southwestern R. Co. v. Driver, (Civ. 
A.) 137 SW 409. 


Utah—Palmer y. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 
16 AnnCas 229. 


Wis.—Mason v. Chicago, 
Co., 89 Wis. 151, 61 NW 300. 


[a] Rule applied.—In an agetion 
for injuries to a boy on a freight car, 
whether railroad employees knowing 
that youngsters were in the habit of 
playing about the cars, and that ad- 
jacent grounds were used as ball park 
by boys, should have anticipated their 
presence and warned them, is a ques- 
tion for jury. Gawronski v. McAdoo, 
266 Pa. 449, 109 A 763. 


19. Southern R. Co. v. Shipp, 169 
Ala. 327, 53 S 150; Payne v. Hayes, 
25 Ga. A. 730, 104 SE 917; Central of 
Georgia R. Co. Vv. Thompson, 25 Ga. 
A, 715, 104 SH 515. 


[a] Care as to licensee.—If a per- 
son struck by a train while he was 
walking on tracks near a station was 
a licensee, the jury had a right to 
consider the railroad’s duty to main- 
tain a lookout to discover his peril, 
and to exercise ordinary care to avoid 
the accident. Cornett v. Louisville, 
R.. Co.,. 288 Ky. 797,26 Sw; (24) 


ete; URS 


etc., 
1081. 


U. S.—Oregon-Washington R., 
etc., Co. v. Roman, 293 Fed. 666; 
Louisville, ete. R. ‘Co. v. Womack, 
173 Fed. 152, 97 CCA 559; Northern 
Pac. R. Co. v. Craft, 69 Fed. 124, 16 
CCA’ 175. 


.Ark.—Chicago, ete., R. Co. v. Lus- 
by, 180 Ark. 1043, 23 SW (2d) 965; 


a RE SRE AE eae aT eS NE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the engine or ears,** or in keeping a proper lookout 
for persons on or in dangerous proximity to the 
track,?* and whether failure to keep a lookout was 
the proximate cause of the injury.?* 
jury occurred at a place not used by the public, the 


Hines v. Reynolds, 144 Ark. 642, 218 
SW 375. 

Ga.—Morris v. Georgia R., etc., Co., 
97 Ga. 312, 22 SE 9038. 


Ill.—Illinois Southern R. Co. v. 


Garrison, 122 Ill. A. 258. ' 
Ind.—Dean v. Cleveland, etc., R. 
Go.,.65 Ind. A,.225, 115 NE 92; Cleve- 


land, €tG ts CO, Vv. Means, 59° Ind: 
A. 383, 104 NE 785, 108 NE 375. 


Iowa.—Brossard v. Chicago, ete., 
BR. Co, 167. Towa 703,149 NW 915. 


Ky.—Cornett v. Louisville, ete., R. 
Co,, 233 Ky. 797, 26 SW (2d) 1031; 
Louisville, ete., R. Co. v. Philpot, 215 
Ky. 682, 286 SW 1078; Carter v. 
Chesapeake, ete., R. Co., 150 Ky. 525, 
150 SW _ 811; Chesapeake, etc, R. 
ie Keelin, 62 SW 261, 22 KyL 
1942. 


Mo.—Ulrich v. Grand View R. Co., 
252 SW 377; White v. Atchison, etc., 
R. Co., 84 Mo. A. 411. 


Pa.—Eply v. Lehigh Valley R. Co., 
38 Pa. Super. 509. 


S. C.—Key v: Charleston, etc., R. 
Co., 144 S. C. 164, 142 SH 336; Mose- 
ley v. Carolina, etc., RaiCos 106 S. C. 
368, 91 SE 380: Dimery v. Bennetts- 
ville, ete., R. Co., 92 S: C. 169, 75 SE 
399. 


Tex.—Reza v. International-Great 
Northerne-k. Co., (Give A.) 277 SW. 
182; Texas Midland R. Co. v. Byrd, 
(Civ. A.) 110 SW 199 [rev on other 
grounds 102 Tex. 263, 115 SW 1163, 20 
LRANS 429, 20 AnnCas ASTI; Over 
v. Missouri, etc., R. Co., (Civ. A.) 73 
SW 535. 

W. Va.—Nuzum vy. Pittsburgh, etc., 
R. Go., 30 W. Va. 228, 4 SE 242. 


Wis.—Haecker y. Chicago, etc., R. 
Co., 194 Wis. 358, 216 NW 528. 


[a] Illustrations.—It is a question 
for the jury (1) where, during a 
strike of the employees of a railroad 
company, a militiaman was, at the 
company’s request, placed on guard 
in its yard, and the cars in the yard 
were not moved for twenty-seven 
hours after he arrived at the yard, 
whether defendant, in moving its 
ears without warning to him, so that 
he was struck by them, used ordinary 
eare (O’Harra v. New York Cent., 
etes, R.°Co., °920Hun- 56; 36 NYS 567 
[ate 153 N. Y. 690, 48 NE 1106]); (2) 
whether an engineer was negligent 
in running his train in the night 
across a bridge ordinarily used in 
part by foot pasSengers, so as to run 
alongside of a pedestrian without any 
warning, causing such pedestrian, in 
his fright, to collide with the train 
(Texas, etc., R. Co. v. Watkins, 88 
Tex. 20, 29 SW 232); (3) whether 
it was negligence to run without 
warning along an open way along a 
railway track upon which children 


are permitted to stroll (Ficker v. 
Cleveland, etc., R. Co., 9 OhS&CP 804, 
6 OHDNPE 236, 7% OhNP 600); (4) 


whether the failure of the engineer 
to ring the bell loud enough to give 
reasonable warning constituted negli- 
gence (Wabash R. Co. v. Fox, 20 Oh. 
Cirs Orsay, ddisOhs Cir: Dec..148) > 
(5) or whether it is the duty of an 
engineer to sound the whistle on ap- 
proaching a curve to give warning to 
a licensee on the track at or near the 
curve (Houston, ete., R. Co. v. Good- 
man, 38 Tex. Civ. A. 175, 85 SW 492). 


[b] While railroad company is 
only required by statute to ring bell 
or sound a whistle at a public high- 
way, yet it is within the province of 
the jury to determine whether under 
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Where the in- 


the circumstances of the case it is 
not negligence not to give such a sig- 
nal at another point. Winslow v. Bos- 
ton, ete,, AiCo., Ll INYSt 831, 


[e] Whether in fact any signals 
were given at all-or not (1) is a ques- 
tion for the jury where the evidence 
is conflicting. McMarshall v. Chica- 
go, etc., R. Co., 80 Iowa 757, 45 NW 
1065, 20 AmSR’ 445; Burke v. Brook- 
lyn Wharf, etc., Co., 86 App. Div. 296, 
83 NYS 795. (2) Testimony by per- 
sons in position to hear it that a rail- 
road whistle was not heard, although 
of a negative character, presents an 
issue of fact as to whether an alarm 
signal was given. Chicago, etc., R. 
Co. v. Stepp, 164 Fed. 785, 90 CCA 431, 
22 LRANS 350 [aff 151 Fed. 908]; 
Mullery v. Great Northern R. Co., 50 
Mont. 408, 148 P 3238; Cincinnati, etc., 
Ru Conv. Abbott, 5 Tenn. Civ. A. 22. 


[d] Crossing signals.—W hether 
the failure to give the statutory sig- 
nals required for crossings is negli- 
gence as to persons on or near the 
tracks a short distance beyond the 
crossing has been held a question for 
the jury. Atlantic Coast Line R. Co. 
v. Adams, 7 Ga. A. 146, 66 SE 494; 
Treadwell v. Atlantic Coast Line-R. 
Co., 169 N. C. 694, 86 SE 617; Powers 
v. Norfolk Southern R. Co., 166 N. 
C. 599, 82 SH 972; Missouri, ete., R. 
Co. v. Saunders, (Civ. A.) 103 SW 457 
[rev on other grounds 101 Tex. 255, 
106 SW 321, 14 LRANS 1998, 16 aun 
Cas 1107]; Galveston, igrchet Rao 
Levy, 35 Tex. Civ. A. 107, 79 SW ‘875 
(working on or ee Ne cars); Texas, 


6tGr,ak OO. SNOrL, (Lex. Civ. , A.) 53 
SW 56. 
[e] Evidence held insufficiently 


contradictory to warrant a submis- 
sion to the jury as to whether the 
proper signals were given. Texas- 
Mexican R. Co. v. Baldez, (Tex. Civ. 
A.) 43 SW 564; Wickham y. Chica- 


£0, etey, ik. Co., 95 Wiss. 23.) 69 NW 
21. U. S.—Hines v. Kountis, 272 
Fed. 105. 


Cal.—Dunne y. Hines, 50 Cal. A. 
345, 1958 “270. 


C.—Baltimore, etc., 
Cumberland, 12 App. 598. 


Ill.—Pennsylvania Co. 
VOL, TIT 193% 


Iowa.—Brossard v. Chicago, etc., R 
Co;, 167 Towa 703, 149 NW 915. 


Minn.—Peaslee v. Railway Trans- 
fer Co., 120 Minn. 347, 139 NW 613. 


N. C.—Treadwell vy. Atlantic Coast 
Line R. Co., 169 N. C. 694, 86 SE 617; 
Allen v. North Carolina R. Cex 149 
N. C. 258, 62 SH 1079; Lloyd v. Albe- 
marle, ete., R. Co., 118 N. c. 1010, 24 
SE 805, 54 AmSR 764. 


S. C.—Key v. Charleston, etce., R. 
Co., 144 S. C. 164, 142 SE 336. 


Wash.—Kiye Konno v. Northern 
Pace. R. Co., 127 Wash. 607, 221 P 318. 


Wis.—Randall v. Minneapolis, ete., 
R. Co., 162 Wis. 507, 156 NW 629. 


[a] Sufficiency of light displayed. 
—Where there was no light on the 
end of a backing car, fifteen feet high 
and thirty-six feet long, but two men 
stood in the middle of it with lan- 
terns in their hands hanging by their 
sides, whether the lanterns served the 
same purpose as a light on the end of 
the car, so as to give warning of the 
approach oF the train, was for the 
jury. Alle vy. North Carolina R. 
Coneleo: INs "C. 258, 62 SE 1079. 


22. U. S.—Oregon-Washington R., 
etc., Co. v. Roman, 293 Fed. 666; Cin- 


Fa COun vy. 


v. Conlan, 
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question of what signals, if any, should have been 
given is for the jury.?# 
gence to back an engine or train without a lookout 
on the foremost car is generally for the jury.2® 
Where the evidence is undisputed, the court may de- 


Whether or not it is negli- 


cinnati, etc., R. Co. v. Craig, 209. Fed. 
50, 126 CCA 192; Felton v. New- 
port, 105 Fed. 332, 44 CCA 530; North- 
ern’ Pac: RCo. v. Cratt, 68 Fed. 124, 
16 CCA 175; Chicago, étc., R. Co. v. 
McArthur, 53 Fed: 464, 3 CCA 594 
(verdict for defendant held properly 
refused). 


Ala.—Louisville, COun Va 
Turney, 183 Ala. 398. 83 SS) Rigs. 


Ark.—Chicago, etc., R. Co. Jones, 
LVS JAriss) 38155910 SW (2d) 363: St. 
Louis, ete., R Co. v. Belcher, 117 Ark. 
638, 175 SW 418; Burch vy. St. Louis, 
etc., R. Co., 108 Ark. 396, 158 SW ee 
St.’ Louis’ Southwestern R. Co. 
Graham, 83 Ark. 61, 102 SW 700, 115 
AmSR 112. 


Ga.—Brunswick, ete 
Gibson, 97 Ga. 489, 25 ae 484 


Ky.—Louisville, et Co; 
Philpot, "215, Ky. 682; ogg Sw i078: 
Louisville, ete., R. Co. v. Kirk, 175 
Ky. 588, 194 SW 925; Chesapeake, 
éte.,«R: Co. v. Booth, 149 Ky. 245, 148 
sw 61; ILllinois Cent. R. Co. v. Hol- 
land, 147 Ky. 699, 145 SW 389. 


Minn.—Peaslee y. Railway Trans- 
fer Co., 120 Minn. 347, 139 NW 613. 


Miss.—Wheeler v. Southern R. Co., 
111: Miss. 528, 71°S 812: 


Mo.—Thompson vy. Quincy, etc., R. 
Co., 18 SW (2d) 401; Morgan v. Wa- 
bash R. Co., 159 Mo. 262, 60 SW 195; 
Chamberlain v. Missouri Pac. R. Co., 
133 Mo. 587, 33 SW 437, 34 SW 842; 
Stergon v. St. Louis-San Francisco 


Con we 


R. Co., (A.) 286 SW 720; Walker v. 
St, Louis, ete., R. Co.,.173 Mo, As 81) 
155 SW 895. 


N. Y.—Doll v. Lehigh Valley R. 
Co., 52 App. Div. 575, 65 NYS 454. 


N. C.—Barnes vy. Atlantic Coast 
Line R. Co., 168 N. C. 512, 84 SE 805; 
Deans v. Wilmington, etc., R. Co., 107 
N. C. 686, 12 SE 77, 22 AmSR 902. 


S. C.—Wilson v. Southern R. Co., 93 
S. C. 17, 75 SE 1014; Dimery v. Ben- 
nettsville, etc.,, R: Co., 923. Cok G9, 2 
SE 399. 

Tenn.—Louisville, ete, R. 
Johnson, 7 Tenn. Civ. A. 458. 

Tex.—Kirby Lumber Co. v. Scur- 
lock; (Civ, ae 229 SW 975; Panhandle, 
ete, Re Co. Haywood, (Civ. A.) 227 
sw 347; Missourt ete, “Reson eve 
Muske, (Civ. A.) 141 SW 5655. Gude; 
ete., R.° Co. Ww, }Cohen,, (Civ: A.) 126 
SW 916. 

Vt.—Lindsay v. Canadian Pac. R. 
Co., 68 Vt. 556, 35 A 513. 


W. Va.—Gunn vy. Ohio River R. Co., 
eee Va. 165, 14 SE 465, 32 AmSR 
842. 

Wis.—Haecker v. Chicago, ete., R. 
Co., 194 Wis. 358, 216 NW 528; Del-. 
vaux v. Kewaunee, etc., R. Co., 167 
Wis. 586, 167 NW 4388; Townley v. 
Chicago, etc., R. Co., 53 Wis. 626, 11 
NW 55. 


Cove 


fa] Negligence of fireman in fail- 
ing to discharge the duty of inform- 
ing the engineer of peril is a jury 
question. Thompson v. Quincy, etce., 
R. Co., (Mo.) 18 SW (2d) 401. 


23. Oregon-Washington R., ete., Co. 
v. Roman, 293 Fed. 666; St. Louis, 
etc., R. Co. v. Champion, 108 Ark. 326, 
157 SW 408; Louisville, etc., R. Co. 
v. Kirk, 175 Ky. 588,°194 SW 925. 


24, pene v. Atlantic Coast Line R. 


Co., #04 S. C. 107, 88 SE 541. 
25. Sippel v. Missouri Pac. R. Co., 
102 Nebr. 597, 168 NW 356; Slamo- 


Witz “vi. Pennsylvania iE Co., 266 ~ Pa, 
68, 109 A 544; Southern R. Co. v. 
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clare as a matter of law that the use was sufficient 


to impose the duty to anticipate 
tracks.?® 


maintained is uncontradicted.?§ 


was the proximate cause.?°® 


[§ 2278] (g) Rate of Speed and Control of Train. 
Where the evidence is conflicting, it is for the jury to 
determine the speed of the train,*® and whether such 
speed was excessive or dangerous,*! or was in excess 
of the speed permitted by ordinance,*? or whether’, 
under the cireumstanees, the rate of speed at which it 
Likewise it is for the 
jury to say whether such negligence was the proxi- 


was running was negligent.?* 


sae 108 Va. 378, 61 SE 748; Prok 

Norfolk, etc., R. Co., 75 W. Va. 697, 
84 SE 568. See also Milauskis v. 
Terminal R. Assoc., 211 Ill. A. 120 
[aff 286 Ill. 547, 122 NE 78]. 


26. Hines v. May, 191 Ky. 493, 230 
Sw 924. 

27. Russell v. St. Louis South- 
western R. Co., 113 Ark. 353, 168 SW 
135; Louisville, etc., R. Co. v. Van- 
over, 203 Ky. 390, 262 oe 606. 

28. St. Louis, etc., Co. v. Wil- 
liams, 180 Ark. 413, 31 "Sw (2a) 611; 
Chicago, CLC Re Co. v. Loftis, (Tex. 
Civ. A.) 168 'SW 403. 

29. Goy v. Director Gen. of Rail- 
roads, 79 N.. H. 512, 111 A 855. 

30. Louisville, ete., R. Co. v. Ray- 
burn, 198 Ala, 191, 73 S 461. 

31: U. S.—Chicago, etc., .R. Co. v. 
Stepp, 164 Fed. 785, 90 CCA 431, 22 
LRANS 350 [aff 151 Fed. 908). 


Ark.—Nixon vy. Fulkerson, 128 Ark. 
172, 193 SW 500. 

Ga.—Seaboard Air Line R. Co. v. 
Jackson, 138 Ga. 54, 74 SE 775; Can- 
non v. Georgia Cent. R. Co., 110 Ga. 
139, 35 SE 311. 


Ill.—Illinois Southern R. Co. v. Gar- 
rison, 122 Ill. A. 258. 


Iowa.—Wolfe v. Chicago Great 


Western R. Co., 166 Iowa 506, 147 
NW 901. 
Ky.—Illinois Cent. R. Co. v. Mur- 


phy, 123 Ky. 787, 97 SW 729, 30 KyL 
93, 11 LRANS 352 


La.—Sundmaker v. Yazoo, etc., R. 
iCo., 106 La. 111, 30 S 285. 


Pa.—Balderson v. Pennsylvania R. 
Co., 20 Pa. Dist. 267. 


S. C.—Sanders v. Southern R., Caro- 
lina Div., 90 S. C. 331, 73 SE 356. 


Tex.—Houston, etc., R. Co. v. Har- 
vin, (Civ. A.) 54 SW 629. 


Ont.—Follick v. Wabash R. 
45 Ont. L.. 528, 48 DomLR 526. 


32. Illinois Cent R. Co. v. Keller, 
77 ‘Ill. A. 474. 

Ga.—Shaw v. Georgia R. Co., 
127° Gas 8)."55. (SH 9605" ‘Cannon '\v. 
Georgia Cent. R. Co., 110 Ga. 139, 35 
SE 311; Southern R. Co. v. Lofton, 
13 Ga. A. 218, 79 SH 37. 


Ky.—Louisville, ete, R. Co 
Stlhhoemake, 161 Ky. 746, 171 SW "383: 
Illinois Cent. R. Co. v. France, 130 
Ky. 26, 112 SW 929; Rader v. Louis- 
ville, etc., Re Co:,,; 104 SW 774, 31 KyL 
1105. 

Mo.-—Haley v. Missouri Pac. SO 
197 Mo. 15, 98 SW 1120, 114 men 
943° Wrick: v. St» Louis, ‘ete.,-.R. 'Co., 
75 Mo. 595. 


Cos 


When the evidence to show that injury 
resulted from negligence in failing to keep a lookout 
is purely speculative, the court should direct a ver- 
dict;?7 and so where the evidence that a lookout was 
Nor should the 
question be submitted to the jury where there is no 
evidence to show that the failure to keep a lookout 
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persons on the 


ed.36 
jury. 37 


court.38 


mate cause of the injury,?+ or whether the train or 
car was under proper control,?® and whether the in- 
jury, although unavoidable ‘altogether, might not 
have been less had the speed limit not been exceed- 
But where the evidence is insufficient to pre- 
sent such questions, they need not be submitted to the 
The question as to whether a statute regulat- 
ing speed applies to a partigulas place is for the 


[§ 2279] (h) Precautions as to Persons Seen on 


Tracks. 


S. C.—Key y. Charleston, 
Co., 144° S. re 164, 142 SH 336. 


Tex.—Chicago, ete., R. Co. v. Lof- 
tis; (Civ, Ac) i79 SW 930; Gulf, ete., 
R. Co. v. Wagley, 15 Tex. Civ. A. 308, 
40 SW 588. 


[a] In absence of statute or ordi- 
nance on the stibject, the question 
whether or not a given rate of speed 
of a train running through a populous 
city is negligent is ordinarily one of 
fact depending on the conditions sur- 
rounding the act. Haley v. Missouri 
Pac; R. Co, 197 Mo) 15,93 ‘SW 1120, 
114 AmSR 748; Frick y. St. Louis, 
ete:, RiiCo., (75. Mo. (595. 


[b] Whether special train can be 
run without negligence at such a rate 
as to make it difficult to check its 
speed within a reasonable time and 
distance is a question for the jury. 
Marcott v. Marquette, etc., R. Co., 47 
Mich. 1, 10 NW 53. 


34. Carney v, Chicago, etc., R. Co., 
(Mo.) 283 SW (2d) 993; Payne v. Chi- 
cago, ete., R. Co., 129 Mo. 405, 30 SW 
148, 31 SW 885; ‘St. Louis Southwest- 
ern R. Co. v. Cockrill, (Tex. Civ. A.) 


ete,, R. 


111 SW ‘1092. 

35. U. S.—Hines vy. Kountis, 272 
Fed. 105. 

Ala.—Louisville, ete. Sonrsve 


Turney, 183 Ala. 398, 62 Ss att 


Ga.—Cannon v. Georgia Cent. R. 
Co.,- 110 Ga. 129, 35° SE 314; 


I1l.—Pittsburg, 
Bovard, 223 Ill. 
121 Ill, A. 49). 


Ky.—-Shelby. v. Cincinnati, ete. R. 
Co., 85 Ky. 224, 3 SW 157, 8 KyL 928. 


Pa.——Gawronski v. McAdoo, 266 Pa. 
449, 109 A 768. 


S. C.—Key v. Charleston, 
Co., 144 S. C. 164, 142 SE 336. 


36. Louisville, etc., R. Co. v. Gar- 
nett, 129 Miss. 795, 98.S 241. 


37. Reza vy. International-Great 
Northern R. Co., (Tex. Civ. A.) 277 
SW 182; Chicago, etc., R. Co. v. Lof- 
tis, (Tex. Civ. A.) 168 SW 403. 


88. Savannah, etc., R. Co. v. Da- 
niels, 90 Ga. 608, 17 SE 647, 20 LRA 
416 (holding that the question wheth- 
er Code § 1689p, requiring railroad 
trains to “slow down to a speed of 
not more than four miles an hour 
before running on or crossing any 
drawbridge over a stream which is 
regularly navigated by vessels,” ‘so 
as to affect the liability of the rail- 
road company for running over a boy 
on a trestle leading up to a draw- 
bridge, applies to such trestles and 
approaches, is a question for the court, 
and not for the jury). 


ete, JARs Co. aw, 
176, 79 NE 128 [aff 


CLC. bee 


When it is necessary that plaintiff’s peril 
should have been discovered in time to prevent the in- 
jury in order that he may recover,*®® where the evi- 
dence is conflicting or is such that reasonable minds 
might draw different conclusions therefrom, it is a 
question for the jury whether the injured person’s 
peril was discovered or known,?® or by the exercise of 

‘ ordinary care should have been discovered in time to 


89. See supra § 2239. 


40. U. S.—Baltimore, ete., R. Co. 
v. Smith, 222 Fed. 667, 138 CCA 215; 
Smith v. Baltimore, ete., R. Co., 210 
Fed. 414, 129 CCA 196. 


Ala.—Alabama Great Southern R. 
Co. v., Sanders, -203 Ala, 57,982) S275 
Louisville, etc. Hy Co. oe Rayburn, 
198 Ala, 191, 73 S 461; Southern R. 
Co. v. Smith, 177 Ala. 367, 58 S 429; 
Southern R. Co. v. Gullatt, 158 Ala. 
502, 48 S 472; Southern R. Co. v. For- 
rister, 158 Ala. 477, 48 S 69; Alabama 
Great Southern R. Co. v. Burgess, 
114 Ala. 587, 22 S 169 (children on 
the track). 


Ark.—Chicago, etc., R. Co. v. Jones, 
124 Ark. 423, 187 SW 436. 

Conn.—Carlson v. Connecticut Co., 
95 Conn. 724, 112 A 646. 

Ga.—Walker v. peor elA RiEsCGo.s "15 
Ga. A. 238, 82 SE 90 


Iowa.—James v. ae Cent. R. Co.. 
183 Iowa 231, 165 NW 999, 166 NW 


1045; Cahill v. Chicago, ete., Re Coty 
143 Towa 152, 121 NW 553 

eee Toh hate v. At chisun, CtGy 

. Co., 56 Kan. 263, 43 P te 

he a= Uneue andes ete., Co. 
Fiddler, 219 Ky. 619, doa Sw 186; 
Fiddler v. Chesapeake, ete, «Rii€o3; 


213 Ky. 729, 281 SW 984; Sowards vV. 
Chesapeake, etc., R. Co., 208 Ky. 840, 
272, SW 32; Louisville, é6tc., ) RI ICe; 

v. Nickell, 208 Ky. 60, 270 SW 487; 
Dz) BE Hewitt Lumber Cans ve Mills, 
193 Ky. 4438, 236 SW 949; Louisville, 
etc., R. Co. v.. Spicer, 187 Ky. 601, 
219 SW 1047; Louisville, ete., R. Co. 
v. Steele, 179 Ky. 605, "201 SW 43, 
LRA1918D BEG Louisville, etc., R. 
Co. v. Bell, 108 'SW 336, 32 KyL 1312; 
Wilmuth v. Illinois Cent. R. Cox 716 
SW 193, 25 KyL 671; Vanarsdall v. 
Louisville, etc.,i 2k. Co., 65 SW 858, 
23 KyL 1666; SBerker v. Louisville, 
Btc,, .R.Co,, 110 Ky. 474, 61 SW 997, 
52 ey 1893, 96 AmSR "459, 53 LRA 


Miss,—Illinois Cent. R. Co. v. Mann, 
137 Miss. 819, 102 S 853; Turner y. 
Southern R. Co., 112 Miss. 359, 73 S 
62; Harrison v. Southern R. Co., 93 
Miss. 40, 46 S 408; Jamison vy. Illi- 
nois Cent. R. Co.; 63 Miss. 33. 


Mo.—Thompson y. Quincy, ete., R. 
Co., 18 SW (2d) 401: Hall vy. Mis- 
souri Pac. R. Co:, 219 Mo. 553, 118 SW 
56; Frick v. St, Louis, etc., R. Co., 75 
Mo. 595; Whiteaker y. Missouri Pac. 
RCo; (A.) 28 SW (2d) 680; Koontz 
v, Wabash R. Co., (A.) 253 SW 413; 
Kemp v. Missouri Pac. R. Co., (A. 
251 SW 402; Calhoun v. Schaff, (A.) 
229 SW 277; Gilbert v. Mississippi 
River, etc., R. Co., (A.) 226 SW 263; 
Strother v. Metropolitan St. Ry. Co., 
(A.) 183 SW 657; Friemonth vy, Kan- 


pe ee ee 
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avoid the injury,*? and whether or not after discover- 
ing his peril they could have avoided the injury by the 


sas. City, etc., R. Co., (A.) 180 SW 
1063; Raby v. Missouri Pac. R. Co., 
160 Mo. A. 388, 140 SW 918; Crow v. 
Wabash, etc., R. Co., 23 Mo. A. 357. 


N. Y.—White v. New York Cent., 
ete., R. Co., 20 NYS 6. 


N. C.—Harrison vy. Atlantic Coast 
Line? R: Co., 171 N.C. 751, 88 SE 136; 
McArver vy. Southern R. Co., 129 N. 
C. 380, 40 SE 94. , 


N. D.—Cowan v. Minneapolis, ete., 
R. Co,, 42 N. DD. 170, 172 NW 322. 


Okl.—Lusk v. Haley, 75 Okl. 206, 
a Oy id A Oy 
Pa.—Trevethan  v. Philadelphia, 


etc., R. Co., 244 Pa. 414, 90 A 796 [aff 
53 Pa. Super. 238]. 


S. C.—Key v. Charleston, etc, R. 
Co., 144 S. C. 164, 142 SE 336. 


Tex.—_Freeman v. Huffman, 
(Commn. A.) 206 SW 819 [rev (Civ. 
A.) 156 SW 367]; San Antonio, etc., 
R. Co. vs McGill, (Civ: A.) 222 SW 
699; Galveston, etc., R. Co. v. Huegle, 
(Civ. A.) 158 SW 197; Freeman v. 
Huffman, 61 Tex. Civ. A. 200, 130 SW 
195; Missouri, etc., R. Co. v. Mitch- 
am, 57 Tex. Civ. A. 134, 121 SW 871; 
Temas, etes Re Co. ‘v., MeDonald,’ 56 
Tex. Civ. A. 34, 120 SW 494; Texas, 
etc., R. Co. v. Scarborough, (Civ. A.) 
104 SW 408 [aff 101 Tex. 436, 108 SW 
804]; Texas, etc., R. Co. v. Patterson, 
46 Tex. Civ. A. 292, 102 SW 138; Gulf, 
ete., R. Co. v. Miller, 35 Tex. Civ. A. 
116, 79 SW 1109 [aff 98 Tex. 270, 83 
SW 182]; Texas, etc., R. Co. v. Yar- 
brough, (Tex. Civ. A.) 73 SW 844. 


Utah.—Ryan vy. Union Pac. R. Co., 
46 Utah 530, 151 P 71. 


[a] Ilustrations.—(1) It is for 
the jury to determine whether before 
starting the train the conductor saw 
the injured child (Trevethan v. Phil- 
adelphia, etc., R. Co., 244 Pa. 414, 90 
A 796 [aff 53 Pa. Super. 238]), (2) 
whether defendant’s brakeman saw 
plaintiff between the cars (Freeman 
v. Huffman, (Tex. Commn. A.) 206 
SW 819 [rev (Civ. A.) 156 SW 367]), 
(3) whether the conductor when he 
signaled the train to start saw a boy 
who was stealing a ride (Louisville, 
ete., R. Co. v. Steele, 179 Ky. 605, 201 
SW 43, LRA1918D 317), (4) whether 
a danger signal was seen by those in 
charge of the train in time to allow 
them to stop the train so as to pre- 
vent the accident (Tennessee Cent. 
R. Co. v. Cook, 146 Ky. 372, 142 SW 
683), (5) whether a switchman em- 
ployed with an engineer in switching 
cars discovered the peril of another 
near the track in time to have sig- 
naled the engineer to stop the cars 
before reaching him (Texas, etc., R. 
Co. v. Scarborough, (Tex. Civ. A.) 104 
Sw 408 [aff 101 Tex. 436, 108 SW 
804]), (6) or whether the engineer 
discovered, or should have discovered, 
that the injured person was deaf in 
time to have avoided the injury 
(James v. Iows Cent. R. Co., 183 lowa 
231, 165 NW 999, 166 NW 1045). (7) 
The distance from which engineer 
looking ahead saw deceased in a dan- 
gerous place on track and distance he 
was away when he discovered that 
object was a human being were for 
the jury. Louisville, etc., R. Co. v. 
Rayburn, 198 Ala. 191, 73 S 461. 


[b] Circumstantial evidence tend- 
ing to prove that the engineer saw the 
injured person is sufficient to go to 
the jury. Johnston v. Atchison, etc., 
R. Co., 56 Kan. 263, 43.P 228. 


[ce] Nonsuit is improper where the 
evidence shows that plaintiff's de- 
cedent was killed on a railroad track 
at a place other than a public crossing 
or a traveled place, and that the en- 
gineer saw deceased on the track be- 
fore his engine struck him. Halti- 
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wanger v. Columbia, etc., R. Co., 64 
SCH 774 SH281 0; 


{d] Posture and situation of tres- 
passer when killed is for the jury on 
conflicting evidence. Louisville, etc., 
ioe v. Rayburn, 198 Ala. 191, 73 S 


41. Ark.—St. Louis Southwestern 
R. Co. v. Morgan, 144 Ark, 641, 215 SW 
589; Chicago, etc., R. Co. v. Jones, 124 
Ark. 528, 187 SW 486; St. Louis, etc., 
R. Co. v. Champion, 108 Ark. 326, 157 
Sw 408. 


Ida.—Anderson v. Great Northern 
Re Con 1b Tdar 51/3; 99.91. 
Ky.—Cincinnati, ete., R. Co. v. Ows- 
ley, 191 Ky. 661, 281 SW 210. 
Miss.—Harrison v. Southern R. Co., 
93 Miss. 40, 46 S 408. 
Mo.—Thompson vy. Quincy, etc., R. 
Co., 18 SW (2d) 401; Steele v. Kansas 
City Southern R. Co., 302 Mo. 207, 257 


SW 756; Frick v. St. Louis, etc., R. 
Co., 75 Mo. 595; Whiteaker v. Mis- 
sourls Pac’ i Co: GA.) 28 Swine) 
680; Cercido v. Manufacturers’ R. 
Co., (A.) 221 SW 434; Friemonth v. 
Kansas, City, etes, R.-Con (ASD= 180 
SW 1063; Raby v. Missouri Pac. R. 


Co., 160 Mo. A. 388, 140 SW 913. 


N. Y.—Albrecht v. Rochester, etc., 
R. Co. 205 IN, Y. 230; 98 NE 332) 


N. C.—Jenkins v. Southern R. Co., 
196 N. C. 466, 146 SE 83; Tyson v. 
East Carolina R. Co., 167 N. C. 215, 83 
SE 318; Plemmons y. Southern R. 
Co., 140 N. C. 286, 52 SE 953; .Mc- 
Arver v. Southern R. Co., 129 N. C. 
380, 40 SE 94. 


S. C.—Dimery v. Bennettsville, etc., 
R, Co:,92"S) Cs 1695 75 SH 399. 


Tenn.—Louisville, etce., R. Co. v. 
Toombs, 6 Tenn. Civ. A. 615. 


Tex.—St. Louis Southwestern R. 
Co. v. McCrearry, (Civ. A.) 296 SW 
935 [rev on other grounds 1 SW (2d) 
868]; Davis v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 92 SW 8381. 


Vt.—Dent v. Bellows Falls, ete., R. 
Co., 95 Vt. 523, 116 A 838. 


42. U.S.—Hines v. Angle, 264 Fed. 
497; Erie R. Co. v. Hilt, 246 Fed. 800, 
159 CCA 102 [certiorari granted 246 
U. S. 660, 38 SCt 332, 62 L. ed. 926 
(rev on other grounds 247 U. S. 97, 
88 SCt 435, 62 L. ed. 1003)]; Smith v. 
Baltimore, ete., R. Co., 210 Fed. 414, 
127 CCA 146. 


Ala.—Illinois Cent. Co. v. Martin, 
218 Ala. 617, 105 S.805:; Southern R. 
Co. v. Gantt, 210 Ala. 3838, 98. S 192; 
Alabama Great Southern R. Co. vy. 
Sanders, 203 Ala. 57, 82 S 17; Louis- 
ville, etc., R. Co. v. Rayburn, 198 Ala. 
191, 73 S 461; Shirley v. Southern R. 
Co., 198 Ala. 102, 73 S 480; Louisville, 
etc., R. Co. v. Abernathy, 192 Ala. 629, 
69 S 57; Northern Alabama R. Co. v. 
Guttery, 189 Ala. 604, 66 S 580; Lou- 
isville, etc., R. Co. v. Holland, 164 Ala. 
73, 51 S 365, 137 AmSR 25; Alabama 
Great Southern R. Co. v. Burgess, 114 
Ala. 587, 22 S 169; Glass v. Memphis, 
etc., R. Co., 94 Ala. 581, 10 S 215. 


Ark.—Chicago, ete., R. Co. v. Jones, 
178 Ark. 385, 10 SW (2d) 8638; Arkan- 
sas Cent. R. Co. v. Morgan, 129 Ark. 
67, 195 SW 408; St. Louis Southwest- 
ern R. Co. v. Wilson, 119 Ark. 36, 177 
SW 415; Memphis, ete. R. Co. v. 
Buckley, 99 Ark. 4238, 
St, Louis Southwestern R. Co. v. Jack- 
son, 91 Ark. 14, 120 SW 158. 


Ga.—Atlantic Coast Line R. Co. v. 
McDonald, 135 Ga. 635, 70 SE 249; 
Gammage v. Atlanta, etc., R. Co., 97 
Ga, 62, 25 SE 207; Georgia R., etc., 
Co. v. Dawson, 37 Ga. A. 542, 141 SE 
57; Tice v. Central of Georgia R. Co., 
25 Ga. A. 346, 103 SE 262. 


Ida.—Denbeigh v. Oregon-Washing- 
ton R., etc., Co., 23 Ida. 663, 132 P 112. 


138 SW 965; 
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exercise of due care, and hence as to whether or not 
such care was exercised,*? as whether thereafter they 


I1l.—Bernier v. Illinois Cent. R. Co.,. 
rey 464, 129 NE 747 [aff 215 Ill. A. 


Iowa.—Dupree v. Wabash R. Co., 155: 
Iowa 544, 136 NW 695; Myers v. Chi- 
cago, etc., R. Co., 152 Iowa 330, 131 
NW 770; Clemans v. Chicago, ete., R. 
Co., 128 Iowa 394, 104 NW 431; Neet 
v. Burlington, ete, R. Co., 106 Iowa 
248, 76 NW 677. 


Ky.—Chesapeake, etc., R. Co. v. Da- 
vis, 230 Ky. 268, 18 SW (2d) 1108; 
Chesapeake, etc., R. Co. v. Johnson, 228. 
Ky. 296, 14 SW (2d) 1059; Carrs Fork 
Coal Co. v. Smith, 219 ‘Ky. 510, 293 
SW 1079; Louisville, etc., R. Co. v. 
Clemmon, 218 Ky. 808, 292 SW 506; 
O’Dell v. Louisville, etc., R. Co., 200 
Ky. 745, 255 SW 550; Hines v. Taylor, 
233 SW 716; Moran vy. Chesapeake, etc., 
R. Co., 176 Ky. 409, 195 SW 809; Wil- 
liamson, etc., R. Co. v. Charles, 168 
Ky. 41, 181 SW 614; Haley v. Ches- 
apeake, -etc., R..Co., 157) Ky.9 208.4162 
SW 827; Louisville, ete, R. Co. v. 
Burch, 155) Ky... ed p 60 sw edocs 
Caesar v. Louisville, ete., R. Co., 155 
Ky. 160, 159 SW 708; Chesapeake, etc., 
R. Co. v. Montjoy, 153 Ky. 513, 155 SW 
1137; Wren v. Louisville, ete., R. Co., 
20 SW 215, 14 KyL 324; Louisville, 
etc., R. Co. v. Colman, 86 Ky. 556, 6 
SW 438, 8 SW 875, 10 KyL 81. 


Md.—Baltimore, ete, R. Co. v. 
Engle, 149 Md. 152, 181 A 151; State 
v. Baltimore, ete., R. Co., 117 Md. 280, 
83 A 166; Baltimore, ete., R. Co. v. 
State, 114 Md. 536, 80 A 170. 


Mich.—Brodbeck v. Detroit, etc., R. 
Co., 195 Mich. 446, 161 NW 889. 


Minn.—Mellon v. Great Northern 
R. Co., 116 Minn. 449, 134 NW 116, 
AnnCas1913B 848. 


Miss.—Yazoo, etce., R. Co. v. Lee, 
148 Miss. 809, 114 S 866; Southern R. 
Co. v. Pittman, 97 Miss. 416, 52 S 207; 
tig an v. Mobile, ete, R. Co., 9 S 


Mo.—Privitt v. St. Louis-San Fran- 
cisco R. Co., 300 SW 726; Sublett v. 
Terminal R. Assoc., 316 Mo. 1082, 294 
SW 718; Gould v. Chicago, ete.,- R. 
Co., 315 Mo. 713, 290 SW 135; Sublett 
v. Terminal R. Assoc., 267 SW 622: 
Zini v. Terminal R. Assoc., 250 SW 
47; Bailey v. Chicago, etc., R. Co., 284 
Mo. 477, 224 SW 837; Owens v. Kan- 
sas City, ‘ete. R. Col, (201 (Sw i548- 
Dutcher v. Wabash R. Co., 241 Mo. 
137, 145 SW 63; Hall v. Missouri Pac. 
R. Co;,” 21/9 Mo.) 553, 118) (Sw, 66s 
Wright v. Wells, (A.) 284 SW 848; 
Conley. v. Chicago, ete; Rio Coy (AY 
284 SW 180; Paul v. St. Louis-San 
Francisco R, Co., (A.) 275 SW. 575 
{certiorari quashed sub nom. State v. 
Cox, 293 SW 122]; Wagner vy. Pryor, 
204 Mo. A. 478, 222 SW 857; Arm- 
strong v. Denver, etc., R. Co., 195 Mo. 
A. 83, 190 SW 944; Smith v. Wabash 
Re Col, 129 Mow A. F413) 107 uSiVVs esa 
Mann v. Missouri, etc., R. Co., 123 Mo. 
A. 486, 100 SW 566; Crow vy. Wabash, 
etc., Ry Co., 23-Mo, A. 857. 


Mont.—Neary v. Northern Pac. R. 
revs 37 Mont. 461, 97 P 944, 19 LRANS 


Nebr.—Wilson v. Union Pac. R. Co., 
107 Nebr. 111, 185 NW 406; Zelenka 
vy. 'Union Stoekyards Co., 82 Nebr. 511, 
118 NW 108. 


N. Y.—Spooner v. Delaware, etc., 
R. Cor, 115 0N. Y..22, 21 NE 696; Swift 
v: Staten Island Rapid Transit R. Co., 
LESilv., Sup. 375005. NIMS) o6e fark 228 
N. Y. 645, 25 NE 378]. 


N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 188 SE 535; McManus 
v. Seaboard Air Line R. Co., 174 N. C. 
735, 94 SE 455; Harrison vy. Atlantic 
Coast Line’ R. Co. 171 _N, GC. “751,088 
SE 136; Hill v. Norfolk Southern R. 
Co., 169 N. C. 740, 86 SE 609; Plem- 
mons v. Southern R. Co., 140 N. C. 286, 


736 [52 C.J.] 


used all proper precautions to give timely warning 
of the train’s or car’s approach,** or to check or stop 
it.44 Where, however, the evidence is undisputed or 


52 SE 953; Cox v. Norfolk, etec., R. 
Co; T26NN. CC) 103) 8568S) 23.7% 


N. D.—Cowan v. Minneapolis, ete., 
R. Co., 42 N. D. 170, 172 NW 322. 


Pa.—Cover v. Hershey Transit Co., 
290 Pa. 551, 139 A 266; Trevethan v. 
ga celebise etc., R. Co., 53 Pa. Super. 

38. 


C.—Key v. Charleston, R. 


S. 
Co., 144 S. C. 164, 142 SE 336. 


Tex.—Freeman v. Huffman, 
(Commn. A.) 206 SW 819 [rev (Civ. 
A.) 156 SW 367]; Texas, etc., R. Co. 
v. Bolton, (Civ. A.) 285 SW 215; Al- 
mager v. San Antonio, ete., R. Co., 
(Civ. A.) 215 SW 112; San Antonio, 
etc., R. Co. v. McGill, (Civ. A.) 202 SW 
338; Southern Tract. Co. v. Rogan, 
(Giv. A.) 199 SW: 1135; Texas, etc., R. 
Co. v. Jones; (Civ. A.) 196 SW 357; 
International, ete. R. Co. v. Logan, 
(Civ. A.) 184 SW 301; Higginbotham 
ve Guif, @tc., R: Co., (Civ A.) 155, SW; 


etc, 


1025; Missouri, ete, R. Co. v. Mil- 
burn, (Civ. A.) 142 SW 626; Texas, 
etc., R. Co. v. Crawford, 54 Tex. Civ. 


A. 196, 119 SW 193; Kt. Worth, etc., 
Re Co. vo. Cushman, 51 Tex, ‘Civ. Ai 
$08, 113 SW 198; Davis v. St. Louis 
Southwestern R. Co., (Civ. A.) 92 SW 
Sod Texaswrete:, R. ‘Co. v.. Meeks; 
(Civ. A.) 74 SW 329. 


Va.—Gunter v. Southern R. Co., 126 
Va. 565, 101 SE 885; Norfolk, etc., R. 
Co. v. Dean, 107 Va. 505, 59 SE 389. 


W. Va.—Wendell v. Payne, 89 W. 
Va. 356, 109 SE 734. 


[a] Thus: (1) Whether or not it 
was negligence to start and run an 
engine knowing that a boy between 
the ages of fifteen and sixteen years 
was standing on the pilot step is a 
question for the jury. Texas, etc., R. 
Co. v. McCarroll, 80 Okl. 282, 195 P 
139. (2) Where the evidence showed 
that plaintiff was walking from the 
train, and that it was moving toward 
him at about the speed he was walk- 
ing, it could not be said that the in- 
jury might not have been avoided had 
the fireman on discovering his posi- 
tion promptly warned him by ringing 
the bell, and the question was for the 
jury. Texas, etc., R. Co. v. Crawford, 
54 Tex. Civ. A. 196, 117 SW 193. (3) 
In an action against a railroad for 
death of plaintiff's minor’ son, a 
charge-that if the fireman on the loco- 
motive which struck decedent threw 
at him, which resulted in decedent’s 
falling and being run over, when he 
might otherwise have gotten off the 
track and saved himself, defendant 
would be liable, was erroneous; the 
question of the fireman’s negligence 
being for the jury, which might have 
found that the throwing of the mis- 
sile was a reasonable means of at- 
tracting decedent’s attention and 
warning him of the danger. Atlantic 
Coast Line R. Co. v. McDonald, 135 
Ga. 635, 70 SE 249. (4) It is for the 
jury to determine the liability of the 
company where the evidence shows 
.a failure of a station agent notified 
of the presence on the track of a tres- 
passer in a state of helpless intoxica- 
tion to inform the engineer thereof. 
Glinn v. Louisville, ete, R. Co., 105 
SW 437, 32 Kyl 346. 

[b]. Conflicting evidence raises an 
issue for the jury on whether the en- 
gineer, after recognizing that plaintiff 
did not appreciate the signals given 
or the danger, exercised the diligence 
and care required under the circum- 
stances. Denbeigh v. Oregon-Wash- 
ington R., etc., Co., 23 Ida. 663, 132 P 
112. 

43. Ala.—Louisville, etc., R. Co. v. 
Johnson, 204 Ala. 150, 85 S 372; Lou- 
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isville, etc., R. Co. v. 
502, 80 S 790. 


Ark.—Kellett v. St. Louis-San Fran- 
cisco R. Co., 211 SW 661; Evans v. St. 
Louis, etce., R. Co., 87 Ark. 628, 113 
SW 642. 


Ga.—Tice v. Central of Georgia R. 
Co., 25 Ga. A. 346, 103 SH 262. 

Ky.—Cincinnati, ete, R. Co. v. 
Jones, 166 Ky. 817, 179 SW 851; Illi- 
nois Cent. R. Co. v. Hocker, 55 SW 
438, 21 KyL 1398; Wilmurth vy. Illinois 
Cent. R. Co., 76'SW 193,25 KyL' 671; 
Louisville, etc., R. Co. v. Tinkham, 44 
Sw 439, 19 KyL 1784.. 


Tenn.—Louisville, ete, R. Co. v. 
Johnson, 7 Tenn. Civ. A. 458; Louis- 
ville, etc., R. Co. v. Toombs, 6 Tenn. 
CivsA. 615. 


Tex.—Texas Midland R. Co. v. Byrd, 
41 Tex.Civ. A. 164, 90 SW 185. 


44. U.S.—Smith v. Baltimore, etc., 
RA Cox) 2100 Med, 414) ARTS CCAY 1916); 
Baltimore, ete., R. Co. v. Hellenthal, 
88 Fed. 116, 31 CCA 414. 


Ala.—Kansas City, etc., R. Co. v. 
Ferguson, 143 Ala. 512, 39 S 348. 


Ark.—Little Rock, etc., R. Co. v. 
Barker, 39 Ark. 491. 


Ga.—Clay v. Macon, ete., R. Co., 111 
Ga. 839, 36 SE 233. 


Ill.—Martin v. Chicago, ete., R. Co., 

eas 138, 62 NE 599 [rev 92 ill. A. 
oO . 

Iowa.—Myers v. Chicago, ete. R. 
Co., 152 Iowa 330, 181 NW 770; Clem- 
ans v. Chicago, etce., R. Co., 128 Iowa 
394, 104 NW 431; Walters v. Chicago, 
etc., R. Co., 41 lowa 71. 


Ky.—Louisville, ete., R. Co. v. Per- 
ry, 173 Ky. 218, 190 SW 1064; Chesa- 
peake, etc., R. Co. v. Hudson, 169 Ky. 
580, 184 SW 884; Starett v. Chesa- 
peake, etc., R. Co., 110 SW 282, 33 KyL 
309; Wilmurth v. Illinois Cent. R. 
Co:, 76 SW,198, 25 Kyb 671; Louis- 
ville, etc., R. Co. v. Tinkham, 44 SW 
439, 19 KyL 1784, 


Mo.—Carney vy. Chicago, ete., R. Co., 
23 SW (2d) 993; State v. Cox, 293 SW 
122 [quashing certiorari sub nom. 
Paul v. St. Louis-San Francisco Ry. 
Co., (A.) 275 SW 575]; Scullinsv. Wa- 
bash R. Co., 184 Mo. 695, 88 SW 760; 
Reardon v. Missouri Pac. R. Co., 114 
Mo. 384, 21 SW 731; Smith v. Wabash 
R. Coy, 129 Mo. Act 413, 10% Swi 225 
Lang v. Missouri Pac. R. Co., 115 Mo. 
A. 582, 91 SW 989. 


Nebr.—O’bDonnell vy. Chicago, 
R. Co., 65 Nebr. 612, 91 NW :566 


N. J.—Minchino v. Public Serv. R. 
Co:, 85. No J. Li, 379, 91-4 990, 


N. Y.—Thayer v. New York Cent., 
ete., R..Co., 117 App. Div. 318, 102 NYS 
135; Remer v. Long Island R. Co., 36 
Hun 2538. 


Pa.—Cover v. Hershey Transit Co., 
290 Pa. 551, 139 A 266. 

Tenn.—Louisville, ete. R. Co. v. 
Johnson, 7 Tenn. Civ. A, 458. 

ex; —TPExaS;) Ol. OO. Vas ONES, 
(Civ. A.) 196 SW 357; Freeman vy. 
Belinoski, (Civ. A.) 152 SW 882; Tex- 
as, etc., R. Co. v. Scarborough, (Civ. 
A.) 104 SW 408 [aff in 101 Tex. 436, 
108 SW 804]. 

W. Va.—Wendell v. Payne, 89 W. 
‘Va. 356, 109 SE 734. 

[a] Children.—Whether or not 
failure to stop on seeing a child on 
the tracks is negligence is a question 
of fact for the jury. Walters v. Chi- 


Phillips, 202 Ala. 


etc., 
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is legally insufficient, such questions should not be 
submitted to the jury;*® but in such eases the court 
should dispose of such questions without its interven- 


locomotive engineer to fail to stop 
his train, moving at not exceeding 
three miles an hour, on seeing a boy 
of eight years jumping on and off a 
ladder at the side of a freight car, is 
a question for the jury); Minchino v. 


Public ‘Sery. Ri Co 851N. J. De 379; 
91 A 990. = 
[b] Person sitting on track.— 


Where a trespasser is seen sitting on 
the track with his head in his hands 
and his hands resting on his knees 
apparently asleep or unconscious, it 
is for the jury whether or not an en- 
gineer of ordinary prudence, seeing a 
man so situated, ought not to com- 
mence checking the train in time to 
prevent injuring him if it should 
transpire that he was asleep or un- 
conscious. Starett v. Chesapeake, 
etc., R. Co., 110 SW 282, 33 KyL 309. 


45.. U. S.—Martin vy. Illinois Cent. 
R. Co., 238 EF. (2d) 324" Hart.v, North= 
ern Pac. R. Co., 196 Fed. 180, 116 CCA 
12 [certiorari den 226 U. S. 609 mem, 
33 SCt 114 mem, 57 L. ed. 380 mem]; 
Virginia, etc., R. Co. v. Hawk, 160 
Fed. 348, 87 CCA 300. 


Ala.—Newman vy. Louisville, ete., 
R. Co., 212 Ala. 580, 103 S 856; South- 
Gres Be Co. v. Stewart, 153 Ala. 133, 45 


Ark.—Jones v. St. Louis, ete, R. 
Co., 96 Ark. 366, 181 SW 958. 


Cal.—Williams v. Southern Pac. R. 
Co... F2-Cali1 20, Uae Ae? 


Ky.—Howard v. Illinois Cent. R. 
Co., 189 Ky. 60, 224 SW 635; Cornett 
v. Louisville, ete., R. Co., 181 Ky. 132, 
203 SW 1054; Cincinnati, etc., R. Co. 
v. Winningham, 156 Ky. 434, 161 SW 
506; Collins v. Norfolk, ete., R. Co., 
152 Ky. 755, 154 SW 387; Louisville, 
etc., R. Co. v. MeCombs, 54 SW 179, 
21 KyL 1232. 


Md.—State v. Baltimore, 
Co., 144 Md. 571, 125 A 393. 


_Mo.—Heard v. St. Louis-San Fran- 
cisco R. Co., 16 SW (2d) 719. 


Mont.—MclIntyre v. Northern Pac. 
R. Co., 56 Mont. 48, 180 P 971. 


N. H.—Bursiel v. Boston, etc., R. 
Co., 82 N. H. 368, 134 A 40. 


N. Y.—Albrecht v..Rochester, etc., 
R. Co., 205 N. Y. 230, 98 NE 332 [rev 
142 App. Div. 910, 126 NYS 1120]. 


Tex.—San Antonio, ete., R. Co. v. 
McMillan, 100 Tex. 562, 102 SW 103 
[rev (Civ. A.) 98 SW 421]; Texas, etc,, 
R. Co. v. Ball, 96 Tex. 622, 75 Sw 4 
[rev on other grounds (Civ. A.) 73 
SW 420]; Freeman vy. Huffman, 
(Commn. A.) 206 SW 819 [rev (Civ. 
A.) 156 SW 367]; Houston, ete., R. 
Co. v. Lord, (Civ. A.) 290 SW 816; 
Reza v. International-Great Northern 
R. Co., (Civ. A.) 277 SW 182; Houston, 
GLC. st COmiviL Barron, uCGuvenAl ieee 
SW 335; Schaff v. Gooch, (Civ. A.) 
218 SW 788; Missouri, etc., R. Co. v. 
ae ate 44 Tex. Civ. A. 58, 99 SW 


Wash.—Johnson y. Great Northern 
R. Co., 49 Wash. 98, 94 P 895. 


[a] Rule applied.—(1) Where the 
evidence is insufficient to raise the 
issue whether a brakeman on seeing 
plaintiff knew that the train was like- 
ly to move, and whether, if he had 
so known, he could have prevented 
the train from moving, the issue of 
discovered peril should not have been 
submitted to the jury. Freeman v. 
Huffman, (Tex. Commn. A.) 206 SW 
819 [rev, (Civ. A.) 156 SW 367]. (2) 
Where all of the facts were admitted, 
the question of whether a railroad 
company was bound to give warning 
on approaching a point where a coal 
tipple was being constructed over the 
track was one for the court. Cincin- 


ete, TR: 


hi 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2279-2280] 


tion, as by nonsuit,*® or by directing a verdict for 
defendant;*7 and where deceased was guilty of neg- 
ligenece which contributed to his death, the evidence 
admitting no other inference, the question of discov- 
ered peril should not be submitted to the jury, but a 
peremptory instruction is proper.’ 

Presumption that person will 
Whether or not the engineer was justified in acting on 
the presumption that the person would leave the 
track after being warned is for the 


nati, etc., R. Co. v. Winningham, 156 
Ky. 434, 161 SW 506. (3) Conflicting 
evidence as to a child’s position and 
as to warnings does not prevent di- 
recting a verdict for defendant, where 
there was no evidence that the engi- 
neer ‘discovered the child’s presence, 
or that the circumstances were such 
that he should have anticipated the 
presence of a person at that place. 
McCarthy v. New York, etc., R. Co., 
240 Fed. 602, 153 CCA 406. 


_ [b] Evidence held insufficient to 
justify its submission to the jury on 
the theory that the persons in charge 
of the engine saw deceased’s peril in 
time to have averted the injury by the 
exercise of ordinary care. Copeland v. 
Central of Georgia R. Co., 213 Ala. 
620, 105 S 809 (evidence that the en- 
gineer was looking ahead down the 
track before or at about the time the 
train started, and that intestate was 
then in plain view on the track ahead; 
does not warrant the inference that 
the engineer saw him after the train 
was set in motion); Beaman vy. Cleve- 
land, etek. Co.,-77-Ind. A. 633, 134 
NE 510 (evidence on the question as 
to whether the engineer of the train 
saw deceased in time to have prevent- 
ed the injury is insufficient to go to 
the jury, although the engineer saw 
a lantern signal given by a switchman 
standing seventy-five feet beyond the 
point of injury); Dorsey v. Louisville, 
etc., R. Co., 80 SW 1131, 26 KyL 232; 
Baltimore, etc., R. Co. v. State, 71 Md. 
590, 18 A 969; Bursiel v. Boston, etc., 
R. Co., 82 N. H. 363, 134 A 40 (on the 
question whether enginemen saw the 
pedestrian crossing the track at the 
station before the train struck him); 
Tull v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 87. SW 910; Gulf, etc., 
Hy Co: tv. Johnson, (Tex:<Civ. A} 67 
SW 1040 (the question whether em- 
ployees of defendant railroad compa- 
ny managing and operating the en- 
gine when it struck plaintiff saw him, 
or by the exercise’ of ordinary care 
could have seen him, in time to avoid 
the accident, as alleged in the com- 
plaint, is improperly left to the jury 
on testimony merely that an employee 
who was not an officer or manager, 
and had no control over or anything 
to do with the engine, saw plaintiff 
near the place of the accident a short 
’ time before it occurred). 


46. Shaw v. Missouri Pac. R. Co., 
104 Mo. 648, 16 SW 832; Henderson v. 
Atlantic Coast Line R. Co., 159 N. C. 
581, 75 SE 1092; Whitesides v. South- 
ern R. Co:, 128 _N. C. 229, 38. SE 878. 


47. U. S.— Virginia, etc., R. Co. v. 
Hawk, 160 Fed. 348, 87 "CCA 300; 
Sheehan v. St. Paul, "etc., RR Cos" 06 
Fed. 201, 22 CCA 121. 


Ala.—Northern Alabama R. Co. v. 
Henson, 210 Ala. 356, 98 S 18; Louis- 
Ville, etc., R. Co. v. Moran; 190 Ala. 
108, 66 S 799; Southern R. Co. v. Shir- 
ley, 189 Ala. 568, 66 S 511; Southern 
R. Co. v. Stewart, 153 Ala. 133, 45 S 
51; Southern R. Co. v. Gullatt, 150 
Ala. 318, 43 S 577. 

Ill.—Joy v. Chicago, etc., R. Co., 
aoe Ill. A. 92 [aff 263 Ill. 465, 105 NE 
330]; Devine v. Aurora, ete., 15s, KOLO 
172 Ill. A. 132. 

Ky.—Louisville, ete., R. Co. v. Doo- 
ley, ¥320 Ky. 67, 294 SW 810; Louis- 
ville, etc., R. Co.-v. Ison, 216 Ky. 708, 
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Danger zone is a question to be determined by the 
jury,°° and it cannot be said as a matter of law that 
it extends only to the tracks.®+ 


Contributory Negligence—aa. In 


General. The question of contributory negligence or 


due care should be submitted to the jury where the 


leave tracks. 


jury.*® 


288 SW 668; Ohio Valley Electric R. 
Co. v. Payne, 213 Ky. 590, 281 SW 5238; 
Davis v. Crawford, 203 Ky. 71, 261 Sw 
835; Kentucky Tract., Stes’ (Come v. 
Roschi, 186 Ky. 371, 216 ‘SW 579; John- 
son v. "Sandy Valley, ete; RR. Co., 181 
Ky. 539, 205 SW 576; Louisville, . etc., 
R. Co. v. Weiser, 164 Ky. 28, 174 SW 
784; Thompson y. Illinois Cent. R. 
Co., 154 Ky. 820, 159 SW 587; Coving- 
ton, etc., El. R., ete., Co. v. Marsh, 141 
Ky. 37, 132 Sw 147; Creager y. Ili- 
nois Cent. R. Co., 134 Ky. 543, 121 SW 
458; Nashville, "ete., R. Co. v. Bean, 
110 SW 328, 32 KyL 303; Edwards v. 
Chesapeake, etc., R. Co., 108 SW 308, 
32 KyL 1240. 


Mich.—Bouwmeester vy. Grand Rap- 
ies, ete., R. Co., 67 Mich. 87, 34 NW 


Miss.—Illinois Cent. R. Co. v. Ash, 
128 Miss. 410, 91 S 31, 20 ALR 1061; 
Yazoo, etc., R. Co. v. Huff, 111 Miss. 
486, 71 S 757. 


Tex.—Kelley v. Gulf, etce., 
(Civ. A.) 101 SW 1166. 


Wis.—Muchlinski v. Chicago, etce., 
R. Co., 173 Wis. 442, 180 NW 143. 


[a] Where it is uncontradicted 
that the engineer and fireman did all 
within their power to stop the train on 
discovering the injured person’s peril, 
and there is nothing from which the 
contrary could be inferred, an affirm- 
ative charge should be given for the 
company. Harris v. Nashville, etc., R. 
See 153 Ala. 139, 44 S 962, 14 LRANS 


Rao: 


48. Kuehn v. Missouri, ete., R. Co., 
10 Tex. Civ. A. 649, 32 SW 88. 


49. Neary v. Northern Pac. R. Co., 
41 Mont. 480, 110 P 226; Jensen v. 
ee er ete., R. Co., 44 Utah 100, 138 


50. Koontz v. Wabash R. Co., (Mo. 
A.) 253 SW 413. 


51. Koontz v. Wabash R. Co., su- 
pra. ; 
52. U. S.—Ellzey v. Kansas City 


Southern R. Co., 12 F. 
tiorari granted 271 U. 
638, 70 L. ed. 1137]; Wineinger v. 
Union Pac. R. Co., 276 Fed. 65; Ore- 
gzon-Washington R., ete., Co. v. Penso, 
239 Fed. 684, 152 CCA 518; Southern 
R. Co. v. Smith, 214 Fed. 942, 181 CCA 
238; Great Northern R. Co. v. Thomp- 
son, 199 Fed. 395, 118 CCA 79, 47 LRA 
NS 506; Sealey v. Southern R. Co., 151 
Fed. 736, 81 CCA 282; Thompson v. 
Northern Pac. R. Co., 93 Fed. 384, 35 
CCA’ 357. 


Ala.—Southern R. Co. v. Wright, 
207 Ala. 411, 92 S 654; Louisville, etce., 
R. Co. v. Johnson, 204 Ala. 150, 85 S 
372; Alabama Great Southern R. Co. 
v. Sanders, 203 Ala. 57, 82S 17; Dun- 
can v. St. Louis, etc., R. Co. 152) Ala. 
118, 44 S 418; Stringer v. Alabama 
Mineral R. Co., 99 Ala. BH US IS yiase 
Alabama Great Southern RaCosrv 
Chapman, 80 Ala. 615, 2 S 738. 


Ariz.—Arizona,. etc., R. Co. v. Ne- 
vitt, 8 Ariz. 56, 68 P 550. 


Ark.—St. Louis Southwestern R. 
Co. v. Morgan, 144 Ark. 641, 215 SW 
589; St. Louis, etc., R. Co. v. Drum- 
right, 112 Ark. 452, 166 SW 938; Mis- 
souri, etc., R. Co. v. Bratton, 85 Ark. 
326, 108 Sw 518; St. Louis Southwest- 
ern R. Co. v. Graham, 83 Ark. 61, 102 
SW 700. 


(2d) 4 [cer- 
S. 659, 46 SCt 


evidence is conflicting or is such that reasonable 
minds might arrive at different conclusions there- 
‘from,°? and in such a ease it is error to withdraw it 


Cal.—Noyes v. Southern Pac. R. Co., 
92 Cal. 285, 28 P 288 [rev 24 P 927]; 
McDonald v. Southern Pac. Co., 71 Cal. 
A. 656, 236 P 172. 


Colo.—Catlett v. Colorado, ete., R. 
Co., 56 Colo. 463, 139 P 14; Kansas 
Pac. R. Co. v. Ward, 4 Colo. 30; Colo- 
rado Midland R. Co. v. Edwards, 24 
Colo. A. 350, 134 P 248 [writ of error 
dism 57 Colo. 163, 140 P 190]. 


Ga.—Seaboard Air-Line R. Co. v. 
Middleton, 20 Ga. 247, 92 SH 943; 
Williams v. Southern R. Col, 1g Gas 
A. 305; 75 SH 572; 


Ill.—Milauskis v. Terminal R. As- 
soc., 286 Ill. 547, 122 NE 78; Humason 
v. Michigan Cent. R. Co., 259 Ill. 462, 
102 NE 793 [aff-176 Ill. A. 329]; Rie- 
del y. Chicago, etc., R. Co., 239 Tl: 
Pee 88 NE 254; Lake Shore, etc., R. 

o. v. Enright, 527 Ill. 403, 81 NE "374 
Tote 129 Ill. A. 223]; Elgin, etc., R. 
Co. v. Thomas, 215 Tll. 158, 74 NE 109; 
Illinois Terminal R. Co. v. Mitchell, 
214 Ill. 151, 73 NE 449; Chicago, etc., 
R. Co. v. Smith, 180 Ill. 453, 54 NH 
325 [aff 77 Tl. A. 492]. Pittsburcn, 
etc., R. Co. v. Callaghan, 157 Ill. 406, 
41 NE 909 [aff 50 Ill. A. 676]; Cur- 
ran v. Chicago, etc., R. Co., 213 Til. A. 
7 [rev on other grounds 289 Ill. 111, 
124 NE 330]; Illinois Southern R. Co. 
v. Garrison, 122 Ill. A. 258; Illinois 
Terminal R. Co. v. Mitchell, 116 Ill. A. 
90; Kingma v. Chicago, etc., R. Co., 
85 Ill. A. 188. See also Devine v. Chi- 
cago, ete., R..'Co.; 199 Til .AS 373ee De- 
ane v. Illinois Cent. R. Co., 191 Ill. A. 

Ind.—Chicago, ete., R. Co. v. Pritch- 
ard, 168 Ind. 398, 79 NE 508 [transf 
from App Ct 39 Ind. A. 701, 78 NE 
1044 (reh den 168 Ind. 398, 81 NE ' 
78)]1; Dean v. Cleveland, etc., R. Co., 
65 Ind. A. 225, 115 NE) 92 5 


Iowa.—Brossard v. Chicago, ete., R. 
Co., 167 Iowa 703, 149 NW 915; Clem- 
ens v. Chicago, etce., R. Co., 163 Iowa 
499, 144 NW 354; Myers v. Chicago, 
Sear R. Co., 152 Iowa 330, 131 NW 


Kan.—Hurdle v. Missouri Pac. R. 
Co., 73Kan. 769,85 Pe28t; Chicaso 
Great Western R. Co. vy. Troup, 69 
Kan. 854, 76 P 859. 


Ky.—Louisville, ete., R. Co. v. Phil- 
pot, 215 Ky. 682, 286 SW 1078; L. E. 
Meyers’ Co. v. Logue, 212 Ky. 802, 
280 SW 107; D..E. Hewitt Lumber 
Co. v. Mills, 193 Ky. 4438, 236 SW 949; 
Cincinnati, etc., R. Co. v. Owsley, 191: 
Ky. 661, 281 SW 210; Southern R. Co. 
v. Dugless, 169 Ky. 360, 188 SW 937; 
Chesapeake, etc., R. Co. v. Berry, 164 
Ky. 280, 175 SW 3840; Louisville, etce., 
R. Co. v. Shoemake, 161 Ky. 746, 171 
SW 383; Chesapeake, etc., R. Co. v. 
Dawson, 159 Ky. 296, 167 SW 125; 
Haley v. Chesapeake, ete., R. Co., 157 
Ky. 208, 162 SW 827; Louisville, etc., 
R. Co. v. Osborne, 149 Ky. 648, 149 
SW 954; Chesapeake, ete., R. Co. v. 
Booth, 149 Ky. 245, 148 SW 61; Oliver 
Vv. Roach, 102 SW 274, 31 KyL 284; 
MeCabe v. Maysville, éte., TE Os, 89 
SW 683, 28 KyL 536. 

La.—Lea v. Kentwood, etc., R. Co., 
131 La. 852, 60 S 370. 


Md.—Pennsylvania R. Co. v. Bell 
meee Constr. Co,, 153° Md. 19, 437 
503. 


Mass.—Sullivan v. Boston, ete., R. 
Co., 242 Mass. 188, 1386 NE 373; Murr 
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from the jury,®? as by granting or directing a verdict 
But on the other hand if the evidence 
is undisputed and is such that but one inference can 


or nonsuit.>4 


v. Boston, ete., R. Co., 204 Mass. 74, 
90 NE 400. 


Mich.—Brown v. Michigan R. Co., 
202 Mich. 280, 168 NW 419; Glappa v. 
Boomer, 179 Mich. 76, 1446 NW 134; 
Grand Rapids, etc., Ri Co; Vv. Martin, 
41 Mich. 667, 3 NW 173. 


Minn. ai aries v. Great Northern 
R. Co., 182 Minn. 205, 156 NW 3; Erd- 
ner v. Chicago, etc., R. Co., 115 Minn. 
392). 132 NW 339; Mattes v. Great 
Northern RaiCo:, 95 Minn. 386, 104 NW 


Miss.—Kansas City, ete., R. Co. v. 
Chiles, 86 Miss. 361, 38 S 498; Stevens 
a aeo etc., R. Co., 81 Miss. 195, 32 


Mo.—Hubbard v. Wabash R. Co., 193 
Sw 579; Kame v. St. Louis, etc., 
Co., 254 Mo. 175, 162 SW 240; Lueders 
Vv. St. Louis, ete., K.ACol, 253 Mo. 97, 
161 SW 1159; ‘Young vy. St. Louis, ete., 
OO el) Mo. 307, 127 SW 19; Cot- 
ner v. St. Louis, etc., RALCow 230 Mo. 
284, 119 SW 610; Hall v. Missouri 
Pac. R. €o., 219 Mo. 553, 118 SW 56; 
Everett v. St. Louis, etc., Pe ECasy 214 
Mo. 54, 112 SW 486; Haley v. Missouri 
Pac. R. Co:, 197 Mo. 15, 93 SW 1120, 
114 AmSR 7438; Mockowik Vv. Kansas 
City, etc., R. Co., 196 Mo. 550, 94 SW 
256; Scoville v. Hannibal, etec., R. Co., 
81 Mo. 434; -Conley v. Chicago, etc., 
R. Co., (A.) 284 SW 180; Scott v. Da- 
vis, 216 Mo. A. 530, 270 SW 433; Bay 
v. Missouri Southern R. Co., (A.) 183 
SW 343; Garrett v. Wabash R. Co., 
159 Mo. A. 638, 189 SW 252; Palmer v. 
St. Louis, ee R. Co., 142 Mo, A. 440, 
127 SW 96 


N. ii “kinot v. Boston, etc., R. Co., 
74 N. H. 230, 66 A 825; Brown v. Bos- 
ron ete. RCo 473 N. H. 568, 64 A 


N. J.—Fedele v. West Jersey, ete., 
COMM Oona Wh) lus O30, nl OSs A208. 
Fithian v. Pennsylvania R. Co., 91 N. 
JA 275,103; A193. 


N. Y.—Loomis v. Lake Shore, etc., 
R= Co: L829N., Ye 380, 75. NE 228° 
Osuldsen v. Delaware, etc., R. Co., 213 
App. Div. 247, 210 NYS 232; Shipman 
v. Lehigh Valley R. Co., 147 App. Div. 
383, 182 NYS 46; Wood v. New York 
Cent., ete., R. Co., 98 App. Div. 53, 86 
NYS 817; McCarty v. New York Cent., 
ete., R. Co., 73 App. Div. 34,'76 NYS 
321; Doll v. Lehigh Valley R. Co., 52 
App. Div. 575, 65 NYS 454; Thompson 
v. New York Cent., ete, R. Co., 41 
App. Div. 78, 58 NYS 193; Remer v. 
Long Island R. Co., 48 Hun 352,1 NYS 
124 [aff 113 N. Y. 669, 21 NE 1116]. 


N. C.—Hammett v. Southern R. Co., 
te N. C. 322, 72 SE 1077. 


D.—Kunkel v. Minneapolis, ete., 
R. aCe, 18 N. D. 367, 121 NW 830. 


Pa.—Slamovitz v. Pennsylvania R. 
Co., 266 Pa. 68, 109 A 544; Oyer v. 
Lehigh, ete., R. Co., 248 Pa. 577, 94 A 
244; Steele v. Lake Shore, 
Cos, 2388 Pa. 295, 86 “A :201; 
Pennsylvania R. Co., 206 Pa. 356, 55 
A 1055; Sutliff v. Pennsylvania R. Co., 
206 Pa. 267, 55 A973; Wilson v. Penn- 
sylvania R. Co., 182 Pa. 37, 18 A 1087; 
North Pennsylvania R. Co. v. Kirk, 
90 Pa. 15; Gallagher v. Baltimore, 
etc., R. Co., 52 Pa. Super. 568; Calla- 
han v. Pennsylvania R. Co., 26 Pa. 
Dist. 669; Craven v. Philadelphia, 
ete;,- BR: Co., 9 Pan Co: 157. 


S. C.—Sharpe v. Southern R. Co., 125 
S. C. 478, 119 SE 245; Webb v. At- 
lantic Coast Line R. Co., 105 S. C. 300, 
89 SE 546; Williams v. Greenville, 
ete:;, R. Co., 103 S. C.-321, 88 SE 131; 
Horn v. Conway, etc., R. Co., 95 S. C. 
253, 78 SE 951. 


Tex.—Gulf, etc., R. Co. v. Matthews, 


! 
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99 Tex. 160, 88 SW 192; Wichita Falls, 
etc, R. Co. v. Crawf ord, (Civ. A.) 
19 SW (2d) 166; Payne v. Roberts, 
(Civ. A.) 249 Sw 528; Lancaster v. 
Stiles, (Civ. A.) 245 Sw 1035; Schaff 
Vv. Mason, (Civ. A.) 222 SW 288 [mod 
on other grounds 111 Tex. 388, 235 
SW 520]; Schaff v. Gooch, (Civ. A.) 
218 SW 783° Ft. Worth, etc., RiConyv. 
Gober, (Civ. A.) 211 Sw 805; Brough- 
ton v...Gulf, etc., R.' Co., (Civ. A.) 186 
SW 354; Galvéston, eter eR: Cosky, 
Marti, (Civ. A.) 183 gw 846; Turner 
v. Missouri, etc., R. (Civ. Ay LT 
SW 204; St. Louis Soma ceioke 1a 
CO.CV. Balthrop, (Civ. A.) 167 SW 246; 
Missouri, etc., R. Co. v. Milburn, (Civ. 
A.) 142 SW 626; Ft. Worth, etc., R. 
Cot. KN Broomheada, (Civ. A.) 140 SW 
820; St. Louis Southwestern R. Co. 
v. McCauley, (Civ. A.) 134 SW 798; 
Texas, etc., R. Co. v. Adkins, (Civ. A.) 


126 SW 954; Missouri, etce., R. Co. v. 
Sharp). (Civic AZ) “120. SW 26385 = Bit. 
Worth, etc., R. Co. v. Longino, 54 Tex. 


Civ. A. 87, 118 SW 198 [aff 103 Tex. 
250, 126 SW 8]: St. Louis Southwest- 
ern R. Co. v. Clark, (Civ. A.) 113 SW 
169; Missouri, ete, R. Co. v. Wall, 
(Civ. A.) 110 SW 453 [rev on other 
grounds 102 Tex. 362, 116 SW 1140]; 
Louisiana, etc., Lumber Co. v. Brown, 
50 Tex. Civ. A. 482, 109 SW 950; Mis- 
souri, etc., R. Co. v. Brown, 46 Tex. 
Civ. A. 10, 101 Sw 464; Texas Mia- 
land R. Co. v. Byrd, 41 Tex. Civ. A. 
164, 90 SW 185; Gulf, ete., R. Co. v. 
Matthews, (Civ. A.) 89 SW 983 [rev 
on other grounds 100 Tex. 63, 93 SW 
1068]; Hutchens v. St. Louis South- 
western R. Co., 40 Tex. Civ. A. 245, 89 
SW 24; International, etc., R. Co. v. 
Quinones, (Civ. A.) 81 SW 757; Mis- 
souri, etc., R. Co. v. Owens, (Civ. A.) 
75 SW 579; Over v. Missouri, etc., R. 
Co., (Civ. A.) 783 SW 535; Texas Mid- 
land R. Co. v. Crowder, 25 Tex. Civ. 
A. 536, 64 SW 90; Missouri, ete., R. 
Co. v. Cardena, 22 Tex. Civ. A. 300, 
54 SW 312; Gulf, Renee R.iCo. Vv: Wag- 
ley, 15 Tex. Civ. . 308, 40 SW 538. 


Utah.—Ryan v. oe Pacer eos 
46 Utah 530, 151 P 71 


Vt.—Ingram v. Rutland RR... Co., 
Vt. 278, 95 A 544, Weep ce 1191. 


Va.—Louisville, ete., OI TVE 


89 


‘O'Neil, 119 Va. 611, 89 SE 32. 


Wash.—Hiatt v.. Northern Pac. R. 
Co., 188 Wash. 558, 244 P 994; Baird 
v. Northern Pac. R. Co., 78 Wash. 67, 
138 P'.325. 


Eng.—Dublin, ete., R. Co. vy. Slat- 
tery, 3 App. Cas. 1155. 


. Can.—Canadian Pac. R. Co. v. Han- 
son, 40 Can. S. C. 194. 


[a] Soldier appointed to guard 
railroad bridge (1) cannot be held 
guilty of contributory negligence as 
a matter of law, if his acts charged 
as negligence were done in obedience 
to general orders of his’ superior 
officer, and ‘defendant railroad knew or 
could have ascertained what such or- 
ders were. Kelly v. Pennsylvania R. 
Co., 264 Pa. 426, 107 A 780. (2) He 
has the right to assume that the rail- 
road will exercise the utmost care to 
avoid injuring him, and cannot be 
held guilty of contributory negligence 
as a matter of law because he did not 
anticipate its neglect of duty. Kelly 
v. Pennsylvania R. Co., supra. 

[b] Choice of route.-—Whether one 
is guilty of contributory negligence in 
choosing to walk where he did instead 
of selecting a safer route is for the 
jury to determine. Slamovitz v. Penn- 
sylvania R. Co., 266 Pa. 68, 109 A 544; 
Ft. Worth, etc., R. Co. v. Gober, (Tex. 
Civ. A.) 211 SW 305; St. Louis South- 
western R. Co. y. Balthrop, (Tex. Civ. 
A.) 167 SW 246; Missouri, ete, aR: 


be drawn from it by reasonable minds, the question 
whether or not the injured party was guilty of con- 
tributory negligence becomes one of law for the de- 


Co, v. Milburn, (Tex. Civ. A.) 142 SW 
626; St. Louis Southwestern R. Co. 
v. McCauley, (Tex. Civ. A.) 134 SW 
798; Missouri, etc., R. Co. v. Sharp, 
(Tex. Civ. A.) 120 SW 263; Missouri, 
etc.,, R. Co. v. Walk (Civ: A.) 110 SW 
453 [rev _on other grounds 102 Tex. 
362, 116 SW 1140] (whether an ordi- 
narily prudent person would have se- 
lected the route taken by rp ok is 
for the jury). 


[ec] Addiction to drink.—A licatises 
addicted to the use of intoxicating 
liquors, run down while sitting or 
lying near a railroad track, is not 
negligent as a matter of law, notwith-_ 
standing the possibility that he had 
become drowsy from the use of liq- 
uor. Webb y. Atlantic Coast Line R. 
Co., 105 S. C. 300, 89 SE 546. 


{d] Conduct resulting from terror. 
—(1) Whether the conduct of de- 
ceased was the result of terror occa- 
sioned by imminent danger resulting 
from the railroad’s negligence is for 
the jury. McCrearry v. St. Louis 
Southwestern R. Co., (Tex. Commn. 
A.) 1 SW (2d) 868 [rev (Civ. A.) 296 
SW 935]. (2) It is for the jury to 
say whether deceased, who was walk- 
ing on a railroad track, was guilty of 
negligence because she attempted to 
reach a plank walk a few steps ahead, 
instead of seeking safety in a ditch, 
when her companion first warned her 
of an seas eo age train. Haley v. 


Chesapeake, ete., R. Co., 157 Ky. %508, 
162 SW 827. 
[e] Reliance on compliance with 


law.—Where a railroad backed cars in 
its switch yard without placing a 
watchman on the last car as required 
by ordinance, the injured person, law- 
fully walking in the yard, was not 
negligent, as a matter of law, in at- 
tempting to cross the track near the 
approaching cars, but the fact that 
he had a right to rely on the com- 
pany’s obeying the law is for the jury 
to consider in determining if he was 
guilty of contributory negligence. 
a dee v. Speer, 195 Ind. 199, 144 NE 


[f] Crossing in front of train.— 
Where, in an action for injuries re- 
ceived while attempting to cross im- 
mediately in front of a train, the evi- 
dence is contradictory on the question 
whether the train was or was not in 
motion, the court may properly leave 
that question to the jury, and instruct 
them that if they find the train was 
then in motion, their verdict shall 
shall be for defendant. Conway v. 
Troy, ete., R. Co. 1 NYSt 58% 


[g]« Dangerous path.—Where the 
path by the side of defendant’s rail- 
road track on which plaintiff was trav- 
eling when struck by defen'dant’s 
train was not at the time obviously 
dangerous, whether plaintiff was neg- 
ligent in going that way, instead of 
some other equally as convenient, = 
for the jury. Missouri, etc., R. Co 
Brown, 46 Tex. Civ. A. 10, 101 SW 464, 


[h] Scintilla of evidence is suffi- 
cient to take the case to the jury. 
Louisville, etc., R. Co. v. McNary, 128 
Ky. 408, 108 Sw 898, 32 KyL 1266, 
129 AmSR 308, 17 LRANS 224. 


53. Peaslee v. Railway Transfer 
Co., 120 Minn. 347, 189 NW 618; Hicks 
v. Union Pac. R. Co., 76 Nebr. 496, 107 


54. Alabama Great Southern R. Co. 
v. Sanders, 203 Ala. 57, 82 S17; Noyes 
v. Southern Pac. R. Co., 92 Cal. 285, 
28 P 288 [rev 24 P 9271; Woodward 
v. Southern R., Carolina Div., 90 S. C. 
262, 73 SE 79; Kirby Lumber Ooms 
Scurlock, (Tex. Civ. A.) '229 SW 975. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“dility.°° 
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termination of the court,>® and it is error to submit it 
to the jury; but the court should dispose of it, as 
by directing or granting a verdict for defendant, SS 
or by sustaining a demurrer to the evidence.®’ 
determining whether or not plaintiff, because of his 
own negligence, has a case upon which to go to the 
jury, defendant’s testimony, where controverted, can- 
In such ease plaintiff is enti- 
tled to the full force of all uncontroverted facts and 
to all his controverted evidence, and.is to be allowed 
every reasonable and favorable inference ioe fact 


not be considered.®8 


deducible from all the evidence.®® 


[§ 2281] bb. Children and Persons under Disa- 
It is ordinarily a question for the jury 
whether a child, which is injured on or near railroad 
tracks, exercised such care and prudence under the 
circumstances as would reasonably be expected of 


55. TIowa.—Stark v. Tabor, etc., R. 
Co., 161 Iowa 393, 142 NW 977 


Ky.—Chesapeake, etc., R. Oo. v. 
Plummer, 143 Ky. 97, 186 SW 159. 


Mo.—Huddleston vy. Terminal R. 
Assoc., 202 SW 370; Mockowik v. 
Kansas City, etc., R. Co., 196 Mo. 550, 
94 SW 256; Hawkins v. Missouri Pac. 
Re. Co.; 182 Mo. A. 323, 170 SW 459. 

Gita tras v. Baltimore, etc., 
Co.; 20) Oh, Cir.’ Ct. INS S: 387, 

Tex.—Ft. Worth, etc., R. Co. Vv. 
Longino, 54 Tex. Civ. A. 87, 118 SW 
198 faff 103 Tex. 250, 126 SW 81; 
Haass v. Galveston, etc., Revo. 2s 
Tex. Civ. A. 135, 57 SW 855. 

W. Va.—Menafee v. Monongahela 
R. Co., 107 W. Va. 245, 148 SE 109. 

Wis.—Smith v. Chicago, etc., R. Co., 
161 Wis. 560, 154 NW 623. 

56. U. S.—Marler v. Illinois Cent. 
R.:'Co., 229 Fed. 139, 148 CCA 415. 


Fla.—Wade v. seni an 2 }o: etc., 
Co., 54 Fla. 277, 45 S 472 


Ind.—McClaren v. TSucenpolis ete. a 
€o., 83 Inds 319; 
Minn.—Gallagher v. Northern Pac. 
R. Co., 94 Minn. 64, 101 NW 942. 


Pa.—Biddle v. Philadelphia, etc., R. 
Go., 253 Pa. 299, 98 A 566. 


Tex.—Haass v. Galveston, etc. R. 
Co., 24 Tex. Civ. A. 1385, 57 SW 855; 
Kuehn v. Missouri, etc., R. Co., 10 Tex. 
Civ. A. 649, 32 SW 88. 

[a] Yo authorize peremptory in- 
struction for ‘defendant at close of all 
evidence, proof of the facts on which 
intestate’s contributory negligence 
was asserted must have been uncon- 
tradicted. Cincinnati, etc., Ry. Co. v. 
Smith, 168 Ky. 185, 181 SW 977. 


57. Moore vy. Seaboard Air Line R. 
Co., 30 Ga. A. 466, 118 SE 471. 

58.. Mockowik v. Kansas City, etc., 
R. Co., 196 Mo. 550, 94 SW 256. 


R. 


R. 


Re 


59. Mockowik v. Kansas City, etc., 
R. Co., supra; Palmer v. St. Louis, 
etc., iy Co., 142 Mo. A. 440, 127 SW 
96. 


60. Contributory negligence gen- 
erally see supra §§ 2222, 2224. 

61. U. S.—Texas, ete., R. Co. v. 
Salazar, 30 F. (2d) 682; Oregon-Wash- 
ington, R., etc., Co. v. Roman, 293 Fed, 
666. 

Ark.—St. Louis Southwestern R. Co. 
v. Adams, 98 Ark. 222, 135 SW 814; 
St. Louis, etc., R. Co. v. Sparks, si 
Ark. 187, 99 SW 73. 

Cal.—Hynes v. San Francisco, etc., 
i. Co,, 65 iCal. 316,24 P 28, 31. 

Del.—Tully v. Philadelphia, etc., R. 
Co., 18 Del. 537, 47 A 1019, 82.AmSR 
425. ; 
Re Conv. 


D. C.—Baltimore, ete., 


Webster, 6 App. 182 
Ill.—Maskaliunas vy. Chicago, etce., 
RR. Co., “318 Ill. 1425" 149 Nit 23" [aft 


RAILROADS 


TA 


gent.*4 


ises.° 


235 Ill. A. 198]; eee v. Chicago, 
etes Rio. 12138 Hie 7 [rev on other 
grounds 289 T1l. 111, 124 NE 330]. 


Kan.—Atchison, etc., R. Co. v. Todd, 
54 Kan, 551, 38 P 304 


Ky.—Louisville, oe Ri. Co 
Steele, 179 Ky. 605, 201 SW 43, LRA 
I9L8D 317. 


Mass.—O’Connor y. Boston, etc., R. 
Corp.; 135 Mass. 352. 


Ny Ser —Hannula v. Duluth, ete, R. 
R. Co., 130 Minn. 3, 153 NW 250; Mona- 
han v Chicago, ete., R. Co:, 88 Minn. 
325, 92 INWe f215+ Hepfel v. St. Paul, 
etc., R. Co.,-49 Minn. 263, 51 NW 1049. 


Miss.~sTilinois Cent. R. Co. v. Vars 
nadore, 15 S 933. 


Mo.—Anderson v. Union Terminal 
R. Co., 161 Mo. 411, 61 SW 874; Gran- 
ey v. St. Louis, etc., R. Co., 140 Mo. 
89, 41 SW 246, 38 LRA 633, 38 SW 
969; Tobin v. Missouri Pac. R. Co., 
18 SW 199630 scicks2.7 Pac. Risto; 
64 Mo. 430, 65 Mo. 34; Lange v. Mis- 
souri Pac. R. Co., 115 Mo. A. 582, 91 
SW 989; Thompson v. Missouri, éte., 
R. Co., 98 Mo. A. 548, 67 SW 693 

N. Y.—Finn v. Delaware, aie R. 
Co., 42 App. Div. 524, 59 NYS 771; 
Corcoran v. New York El. Re Co., 19 
Hun 368; Kenyon v. New York Cent., 
etc.e Rk. GCo., 5) Hun 479 [afk Tey N.Y: 
607]. 

N. C.—Brown v. Southern R. Co., 
195 N. C. 699, 148 SH 536; Ghorley v. 
Atlanta, etc., R. Co., 189 N.C. 634, 127 
SE 634. 


N. D.—Clark v. Payne, 48 N. D. 911, 
187 NW 817. 

Oh.—Ficker v. Cleveland, etc., 
Co., 9 OhS&CP 804, 7 OhNP 600 

Pa.—Servis v. Philadelphia, etc., R. 
Co., 256 Pa. 372, 100 A 949; Holtzinger 
Vv. Pennsylvania R. €o:;'6 Pa. Dist. 430. 


R. I.—Sweet v.:Providence, etc., R. 
Co., 20 R. I. 785, 40 A 237 

S. D.—Edwards v. Chicago, etc., R. 
Co., 21 S. D, 504, 110 NW 832. 


Tex.—Texas, etc., R. Co. v. Spencer, 
(Civ Aly 244 5S W LOSS a iGuline etes 
R. Co. v. Prazak, (Civ. A.) 181 SW 
tits tS t.. lzouls, ete., Rs €ol Vv. Bolen, 
61 Tex. Civ. A. 339, 129 SW 860; St. 
Louis Southwestern R. Co. v. Bolton, 
36 Tex. Civ. A. 87, 81 SW 123. 


Utah.—Kyne v. Southern Pac. Co., 
41 Utah 368, 126 P 311; Cromeenes v. 
San Pedro, vetc., R: Co., 37 Utah 475, 
109 P 10, AnnCas1912C 307; Young vy. 
Clark, 16 Utah 42, 50 P 832. 

Wis.—Whalen v. Chicago, ete. R. 
Co., 75 Wis. 654, 44 NW 849; Town- 
ley’ v. Chicago, 'etc., RK. Col, 53) Was. 
626, 11 NW 55. 

Ont.—Tabb v. Grand Trunk R. Co., 
8 Ont. L. 2038, 3 OntWR 885. 


[a] Whether injured child had 
sufficient discretion to be guilty of 
contributory negligence is a question 


R. 


[52 C.J.] 739 


it, regard being had to its age and condition;®! and 
it is for the jury ordinarily to say whether the par- 
ents of the injured child were negligent,*? as in trust- 
ing its care to another child,** and whether the child 
in whose care the injured child was left was negli- 
It is also ordinarily a question for the jury 
whether or not the injured person was hard of hear- 
ing,®® and was negligent in going upon railroad prem- 
Whether or not the injured party was in- 
toxicated and unable to care for himself at the time 
is ordinarily a question of fact.°7 


{§ 2282] ec. Looking and Listening.*® 
the evidence is conflicting or is such that different 
inferences might be drawn therefrom, whether or not 
the party injured exercised due care in looking or 
listening for the approaching train or ear at the time 
of the accident,®® and whether or not, having looked 


Where 


for the jury. Sandberg v. McGilvray- 
Raymond Granite Co., 66 Cal. A. 261, 
226 P 28; Thompson Vv. Missouri, etc. 
Ranean 93 Mo. A. 548, 67 Sw’ 693; 
Davis v. St. Louis Southwestern R. 
Co.,” (Dex, Civs A.) 5.92. Swe S34 suet: 
Louis, etc., R. Co. v. Shifflet, (Tex. 
Civ. IND) 56 SW 697; St. Louis, etc., 
R. Co. v. Christian, 8 Tex. Civ. A. 246, 
27 SW 932. 


[b] It may be declared, as matter 
of law, that a child was guilty of 
contributory negligence, where it is 
clear that he did not exercise such 
care and precaution as should rea- 
sonably be expected of one of his age 
and intelligence under the same cir- 
cumstances. Bess v. Atchison, etc., 
R. Co., 62 Kan. 299, 62 P 996; Ken- 
tucky Cent. R. Co. v. Gastineau, 83 Ky. 
119; “‘Trudell vy. Grand Trunk R. Co., 
126 Mich. 73, 85 NW 250, 53 LRA 
271; Mann vy. Missouri, etc., R. Co., 
123 Mo. A. 486, 100 SW 566. 


62. Cleveland, ete., R. Co. 
Means, 59 Ind. "A. 383, 104 NE 785, 
108 NE 875; Butler v. Chicago, etc., 
Ri Co,, 155 ‘Mo. A. 287, 136 SW 729; 
Panhandle, OCC. wire Co. v. Haywood, 
(Tex, Fe yh A.) 227 Sw 347; St. Louis, 
etec., Co. v. Bolen, 61 Tex. Civ. A. 
339, 139 SW 860. 


63. Cleveland, ete, R. Co 
Means, 59 Ind, A. 383, 104 NE 185, 
108 NE 375. 

64. Cleveland, ‘ete., R.= VEoe iV 


Means, supra. 


65. St. Louis Southwestern R. Co. 
v. Morgan, 144 Ark. 641, 215 SW 589. 


66. Louisville, etc., R. Co. v. Mc- 
Combs, 54 SW 179, 21 KyL 1232; Mc- 
Keown v. South Carolina, etc., R: 
Co., 68 S, C. 4838,.47 SE 713. 


67. Northern Pac. R. Co. v. Craft; 
69 Fed. 124, 16 CCA 175; Hankerson 
v. Southwestern R. Co., 59 Ga. 598. 


68. Contributory negligence gen- 
erally see supra §§ 2216-2220, 


69. Ala.—Stringer  v. Alabama 
Mineral R. Co., 99 a Pie 13)S) 75. 


Ark.—Missouri, et Coa, x 
Bratton, 85 Ark, 326, 108 gw 518. 


Cal.—Wing v. Western wae i. Cov, 
47 Cal. “A. 251, 182 P 96 


Colo.—Sagara v. ace 
Co., 58 Colo, 286, 144 P 881. 


D. C.—Glaria v. Washington South- 
ern R. Co., 30 App. 559; Baltimore, 
ete,, R. Co. v. Landrigan, 20 App. 135. 


Ga.—Central of Georgia R. Co. v. 
Clark, 139 Ga. 313, 77 SE 31; South- 
ern R. Co. v. Lofton, 13 Ga. A. 218, 
79 SE 87; Bryson v. Southern R. Co., 
3 Ga. A. 407, 59 SE 1124. 


Ill.—Illinois Terminal R. Co. v. 
Mitchell, 214 ae 151, 73 NE 449; 
Illinois Cent. Co. v. Johnson, 123 
Ill. A. 300 [aff Ban Ill. 42, 77 NE 592]; 
Chicago, etc, ii. COLL. "Jennings, 89 


ete., R. 
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and seen no danger, it was negligence not to look 
again, is a question for the jury,“°® and it is error for 
the court to withdraw the question from their con- 
Where, however, the evidence is un- 
disputed and is such that but one conclusion can be 
reasonably drawn therefrom, it becomes a question 
and it may be justified in di- 
recting a verdict for defendant*® or granting a non- 


sideration.” 


of law for the court,7? 


Subpaoe 


[§ 2283] dd. Acts in Emergencies. 
not the injured party exercised due care and prudence 
to extricate himself from a position of sudden and 


RAILROADS 


for the jury.** 


ae | + oe 
ee 
+ 


[§§ 2282-2284 


under all the cireumstances;7°5 but where a sudden 
decision is not necessary and by exercising common 
sense the person could have avoided the injury, his 
negligence is a question of law for the court.’® 
Whether the injured person was negligent in im- 
periling his own life in an effort to save another is 


[§ 2284] (3) Injuries to Persons at Stations. 


Where, in an action for injury to a person at a sta- 


Whether or 


unexpected peril is usually a question for the jury 


Ill. A. 335 [rev on other grounds 190 
Till. 478, 60 NE 818, 54 LRA 827]; 
Kingma v. Chicago, ete., R. Co., 85 
PAC 1 33s 


Iowa.—Calwell v. Minneapolis, etc., 
Re Co... 138~ towa..32, > 115 NW \ 605; 
Booth v. Union Terminal R. Co., 126 
Iowa 8, 101 NW 147. 


Ky.—Louisville, etc., R. Co. v. Hyde, 
221 Ky. 39, 297 SW 814; Louisville, 
ete., R. Co. v. Miller, 134 Ky. 716, 121 
Sw 648, 135 AmSR’ 433; Perkins v. 
Chesapeake, etc., R. Co., 123 Ky. 229, 
94 SW 636, 29 KyL 660. 


N. H.—Bourassa y. Grand Trunk 
REO On DUN, Fis 359, V4 An 590. 


N. Y.—Ominger v. New York Cent., 
etc., R. Co., 4 Hun 159, 6 Thomps. & 
C. 498; Collins v. New York, etc., R. 
Co., 55 N. Y. Super. 31, 8 NYSt 164 
[aff 112 N. Y. 665 mem, 20 NE 413 
mem]. 


N. C.—Lutterloh v. Atlantic Coast 
lane. Co.) 172° N. eC. £16, 9QLSE 85 
Talley v. Southern R. Co., 163 N. C. 
567, 80 SE 44; Ellerbe v. Carolina 
cae R. Co., 118 N. C. 1024, 24 SE 
808. 


Oh.—Balser v. Chicago, etc., 
9 OhS&CP 523, 7 OhNP 482. 


Tex.—Ft. Worth, etc., R. Co. v. 
Longino, 103 Tex. 250, 126 SW 8 [aff 
(Civ. A.) 118 SW 198]; Emberlin vy. 
Wichita Falls, ete., R. Co., (Commn. 
A.) 267 SW 463 [rev (Civ, Adie 255 
SW 796]; Barron v. Houston, etc., 
R. Co., (Commn. A.) 249 SW 825 
[rev (Civ. A.) 235 SW 335]; Chicago, 
etc., R. Co. v. Reames, 63 Tex. Civ. 
A, 29, 1382 SW 977; Missouri,,etc., R. 
Co. v. Wall, (Civ. A.) 110 SW 453 
[rev on other grounds 102 Tex. 362, 
116 SW 1140]; Gulf, etc., R. Co. v. 
Miller. 35° "Dex, Civ, .A:).116,. 79) “Sw 
1109 [aff 98 Tex. 270, 88 SW 182]; 
Lumsden v. Chicago, etc.,.R. Co., 31 
Tex. Civ. A. 604, 73 SW 428; Law v. 
Missouri, etc., R. Co., 29 Tex. Civ. A. 
134, 67 Sw 1025; Texas, Kete:,) . Co: 
Vv. Phillips, (Civ. A.) 37 SW 620. 


eos, 


Utah.—Davis v. Denver, etc, R. 
Co., 45 Utah 1, 142 P 705. 
Wis.—Johnson v. Lake Superior 


Terminal, etc., R. Co., 86 Wis. 64, 56 
NW 161. 


[a] Whether person injured by 
having his foot caught in frog at a 
switch saw the frog, and knew that 
it was dangerous, before stepping on 
it, or whether he did not see it un- 
til after he was caught, is for the 
jury. lllinois Cent. R. Co. v. Croc- 
kett, 79 SW 235, 25 KyL 1989. 


{b] Thus (1) While a railroad 
employee must use reasonable care 
in crossing the railroad tracks, his 
failure to look and listen before cross- 
ing such tracks, in the performance 
of his duty, is not, as a matter of law, 
eontributory negligence. Zachary v. 
North Carolina R., Co., 156 N. C. 496, 
72 SE 858 [rev on other grounds 232 
UL S. 248, °34 SCt 306, 53° Li. ed, 591, 
AnnCas1914C 159]. (2) Whether such 


plaintiff, who had an umbrella over 
his head at the time, was guilty of 
contributory negligence is a jury 
question. ‘Talley v. Southern R. Co., 
163 N. C. 567, 80 SE 44. 


[ec] Tracks in public street.—In 
an action for the death of plaintiff's 
intestate killed on defendant’s track, 
it could not be said that intestate, 
walking upon a track laid along a 
public street, was guilty of contribu- 
tory negligence as a matter of law 
in failing to observe a string of cars 
which struck him from behind. Bow- 
ers v. Chicago, etc., R. Co., 141 Minn. 
385, 170 NW 226. 


70. Wolfe v. Chicago Great West- 
ern R. Co., 166 Iowa 503, 147 NW 901; 
Christiansen v. Illinois Cent. R. Co., 
140 Iowa 345, 118 NW 387; Otto Vv. 
Pryor, (Mo. A.) 193 SW 28. 


71, Lilinois! Terminal RR. .Co.. ve. 
Mitchell, 214 Ill. 151, 73 NE 449 
(holding that defendant was not en- 
titled to a peremptory instruction). 


72. Ind.—Lamport v. Lake Shore, 
etc., R..Co., 142 Ind. 269, 41 NE 586. 


Ky.—lIllinois Cent. R. Co. v. Bo- 
zarth, 212 Ky. 426, 279 SW 636. 


N. Y.—Keller v. Erie R. Co., 98 App. 
Div. 550, 100 App. Div. 509, 90 NYS 
236 [aff 1838 N. Y. 67, 75 NE 965]. 


Oh.—Weingertner vy. Ohio Electric 
Ry Co, 15° OHNPNS* ‘31. 


Pa.—Cubitt v. New York Cent. R. 
Co., 278 Pa. 366, 123 A 308. 


Tenn -Nashy ile: ete Rw_..Co 
Parks, 136 Tenn. 367, 189 SW 695. 


73. Lamport v. Lake Shore, etce., 
R. Co., 142 Ind. 269, 41 NE 586; Frech 
v. Philadelphia, ete., R. Co., 39 Md. 
574; Lake Shore, etc., R. Co. v. Har- 
ris, 22.-Oh.° Cir. Cts, 400; Texas, etc:, 
R. Co. v. Shivers, 48 Tex. Civ. A. 112, 
106 SW 894. 

74  Chrissinger v. Southern Pac. 
Cos 169" Cali. 6195 TAM S75: 

75. Colo.—Colorado Midland R. 
et v. Robbins, 30 Colo. 449, 71 P 
71. 


Ill.—Chicago, etc., R. Co. v. Smith, 


180 Ill. 458, 54 NE 325 [aff 77 Ill. A 
49214" Pittsburg hy ete. wine woo. mn lve 
O’Donnell, 118 Ill. A. 335. 


Miss.—Christian v. Illinois Cent. R. 
Co.,) 12) 5) 710% 


Mo.—Neier v. Missouri Pac. R. Co., 
6 SW 695. 


N. Y.—Remer v. Long Island R. 
Co., 36 Hun 253. 


Tenn.—Louisville, ete., 
Jones, 1 Tenn. Civ. A. 305. 


Tex.—Texas Midland R. Co. vy. 
Byrd, 110 SW 199 [rev on other 
grounds 102 Tex. 263, 115 SW. 1163, 
20 LRANS 429, 20 AnnCas Lh. 


[a] Error of judgment, in step- 
ping upon a railroad track, in an 
emergency, if the proof is not clear 
as to the elements of time and space 
on which such “judgment was based, 
should not be held negligence as mat- 


Re Cou lv. 


tion, the evidence is conflicting or is such that differ- 
ent inferences might be drawn therefrom, the ques- 
tion whether defendant was negligent,*® as in permit- 


ter of law, but the question should 
be left to the jury. Bernhardt v. 
Rensselaer, etc.,,R. Co., 1 Abb. Dec. 


GN Nay eile 23 HowPr 166 [aff 32 


Barb. 165, 19 HowPr 199]. 


76. Chicano ete., .R.-Co. v. illey,; 
4 Nebr. (Unoff.) 286, 93 NW 1012. 

7... Dixon “v2 (New. Works etc, vive 
Co., 207 Mass. 126, 92 NE 1030; Car- 
ney v. Chicago, ete., R. Co., (Mo.) 
23 SW (2d) 993; Norris v. Atlantic 
Coast Line R. Co., 152) N2C.5505;. 6% 
SE 1017, 27 LRANS 1069; Panhandle, 


|ete., R. Co. v. Haywood, (Tex. Civ. A.) 


227 SW 347 (parent attempting to 
save child). 


78. Ill.—Smith v. Chicago, etc., R. 
Co., 163 Ill. A. 476. See also Devine 
v. Illinois Cent. R. Co., 191 Il. A. 330. 


Ind.—Smith vy. Cleveland, ete., R. 
Co., 67 Ind. A. 397, 117 NE 534 [su- 
perseding (A.) 115 NE 608]. 


Ky.—Louisville, ete., R. Co. v. Ken- 
ney, 162 Ky. 403, 172 SW 683. 


Md.—Washington, etc., Electric R. 
Co. v. Weldon, 128 Md. 318, 97 A 637. 


Mich.—Grand Rapids, ete., R. Co. 
v. Martin, 41 Mich. 607, 3 NW 173. 


Mo.—Burrow v. Missouri Pac. R. 
Co., (A.) 286 SW 434. 


N. H.—Piper v. Boston, etce., 
Cor nioOeN: H 228, 72 A 1024. 

N. J.—Thompson v. Central R. Co., 
104 N. J. L. 411, 140 A 330; Fedele v. 
Wiest. Jersey, etc.) ek. Co. od EN. cde, 
638, 103 A 208. 


N. Y.—Paulding v. New York Cent., 
étes “R., Co., 132) App. Div..68, 6 
NYS 518; Corcoran v. New York Eli. 
R. Co., 19 Hun 368; McStay v. Erie 
R. Co., 99 Misc. 673, 164 NYS 565 [aff 
170 NYS 1096]. 


Ok1.—Chicago, etc., R. Co. v. Zirkle, 
76 Okl.. 298, 185 P 329. 


Pa.—Drummond y. Pennsylvania R. 


Co., 68 Pa. Super. 

Tex.—Houston, etce., Co. v. Jones, 
(Civ, AS. PAS we (2a) ayty Hines v. 
Jones, (Civ. A.) 225 SW 412. 


Wis.—Rowley v. Chicago, ete, R. 
Co., 1385 Wis. 208, 115 NW 865. 


[a] Ilustrations.—It is for the 
jury, to say whether defendant was 
negligent: (1) As to the construc- 
tion of the platform and its nearness 
to the track. McStay v. Erie R. Co., 
99 Misc, 673, 164 NYS 665 [aff L7@ 
NYS 1096]. (2) In having signal 
torpedoes exploded on the rails near 
a station, whereby one getting 
freight was injured, his horse being 


frightened and running away. Wash-. 


ington, etc., Electric R. Co. v. Wel- 
don, 128 Md. 318, 97 A 637. (3) In 
running its trains past a_ station. 
Pennsylvania Co. v. Reidy, 99 Ill. A. 
477 [aff 198 Ill. 9, 64 NE 698] (in 
running trains at a high rate of speed 
past a station or stopping place on 
a% railroad running parallel to it, at 
which another train has stopped for 
the purpose of discharging and re- 
ceiving passengers); Thompson vy. 


eh a SS SE Sa a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ting a*hole to remain in the platform;7® in failing 
to have guard rails upon an elevated wagon way;*° 
or in failing to have its premises properly lighted ;*4 
and whether the insufficient lighting was the proxi- 
mate cause of the injury,®? or whether or not the 
party injured was guilty of contributory negli- [§ 
gence,®* should be submitted to the jury. 
an injured person was at a station under an implied 
Where, however, the 
evidence is undisputed and is such that but one infer- 


invitation is for the jnry.** 


St. Louis Southwestern R. Co., (Mo.) 
183 SW 6381 (running freight train 
past station and with loose car door 
Paulding v. 
New York Cent., etc., R. Co., 132 App. 
Div. 68, 116 NYS 518 (running a train 
at the rate of thirty-five miles an 
hour past a station used as a post of- 
fice, without warning of its approach, 
the track being curved and the clear 
a of the platform less than five 
eet). 


{b] Questions, what grounds are 
reasonably near to depot platform, 
and whether persons will naturally 
be likely to go thereon, requiring the 
railroad to keep them ‘in a safe con- 
dition, are generally for the jury. 
Banderob v. Wisconsin Cent. R. Co., 
1337) Wis. 249, 113 ye Pe 


79. Chicago, etc., o. v. Ame- 
don, 161 Ark. 310, 56 sw 52; Janes 
vy. Missouri Pac. R. CoselLor Mo. 480, 
18 SW 31; Buchanan ‘vy. Central R. 
Con TION. las D861 7. ANDO. 


80. Louisville, etce., R. Co. v. Mor- 
gan, 165 Ala. 418, 51 S 827. 


81. Central Union Depot, ete., R. 
Co. v. Mansfield, 169 Fed. 614, 95 
CON 142° Murrey. Boston; etc: BR. Co., 
204 Mass. 74, 90 NE 400. 


82. ‘Murr’ ‘v. _Boston, etc., R.~-Co., 
supra. 
83. U, S.—Jones v. East Tennes- 


see, etc., R: Co., 128 U.S. 443, 9 SCt 
118, 32 L. ed. 478; Iowa Cent. R. Co. 
vy. Walker, 255 Fed. 648. 


Ala.—Louisville, ete Co 
Morgan, 165 Ala. 418, 51 $° 827; aise 
bama Great Southern R. Co. v. Ar- 
nold, 84 Ala. 159, 4 S 359, 5 AmSR 
354 


ei —Louisiana, ete., R. Co. v. An- 
derson, 139 Ark. 349, 213 SW 753. 


Ind.—Smith v. Cleveland, etc., R. 
Co; 6% Ind, A.“397T, 117 NE 534 [su- 
perseding (A.) 115 NE 603]. 


Kan.—Chicago, ete. R. Co v. 
Parkinson, 56 Kan. 652, 44 P 615. 


Ky.—Louisville, etc., R. Co. v. Ken- 
ney, 162 Ky. 403, 172 Sw 683. 

Md.—Washington, etc., Electric R. 
Co. v. Weldon, 128 Md. 318, 97 A 687. 


Mass.—Rooney v. Boston, ete., R. 
Co., 208 Mass, 106, 94 NE 288; Murr 
v. Boston, ete., R. Co., 204 Mass. 74, 
90 NE 400; Wheelock vy. Boston, etc., 
R. Co., 105 Mass. 203. 


Mich.—Tubbs v. Michigan Cent. R. 
Co., 107. Mich. 108, 64 NW 1061, 61 
AmSR 320. 


Mo.—Aleckson v. St. lLouis-San 
Boe R. Co., (A.) 213 SW 894. 


H.—Welch v. Boston, etc., R., 78 
N. Na PAG Me 7X “396. 


N. J.—Thompson v. New Jersey 
Cente R.-Com LO4eNe J Lisl, 140) 24 
330; Fedele v. West Jersey, etc., R. 
Co., 91 N. J. L. 638, 108 A 208; Crot- 
shin Vv. Pennsylvania R. Co. 87 VR 
Pet 938A 170 


N. Y.—Collis v. New York Cent. 
etc., R. Co., 71 Hun 504, 24 NYS 1090; 
McStay v. "Brie R. Co., 99 Mise. 673, 
164 NYS 565 [aff 170 NYS 1096]; 
Conklin v. New York Cent., etc., R. 
Co., 17 NYS 651, 48 AmSR 414, 


Tex.—Freeman v. McElroy, (Civ. 


RAILROADS 


eourt.®® 


Whether 


A.) 149 SW 428; International, etc., 
Ri Co. wwe Kent. b8) Tex Oty AL 2i2: 
124 SW 179. 

84 Southern R. Co. v. Bates, 194 
Ala. 78, 69 S 131, LRA1916A 510. 


85. Baltimore, etc., R. Co. v. Mil- 


ler; 37% App. €D).C.) 208 s Martyn: 
New York, etc., R. Co., 176 Mass. 401, 
57 NE 671; Douglas v. Boston, etc., 


R., 96 Mass. 241, 1388 NE 241; Costel- 
lo v. Hudson, etc., R. Co., 7 N. J. Misc. 
240, 145 A 110. 


[a] Gate tender’s eat to warn 
people on station platform cannot be 
found by jury merely because of al- 
leged need ‘of warning. Bursiel v. 
outs ete. H, Co4, 82 5Ny EE 635.134 


86. Klugherz v. Chicago, etc., R. 
Co., 90 Minn. 17, 95 NW 586, 101 AmSR 
384 (holding that it is error to instruct 
that a railroad company owes a duty 
of ordinary care to a person on its 
station grounds for a lawful purpose 
near the time when a train is about 
to arrive or depart, for the purpose 
of seeing a person whom he sup- 
poses is going away on the train, 
since it is for the jury to determine 
whether the length of time a person 
is at the station before train time is 
reasonable). 

87. U. S.—McGinty v. Pennsylva- 
nia R. Co., 6 EF. (2d) 514; Director 
Gen. of Railroads v. Reynolds, 268 
Fed. 948; Baltimore, etc., R. Co. v. 
Hoskinson, att Bed.) 574, 128 \€CA 
174; Chicago, ete., R. Co. v. O’Brien, 
153 Fed. 511, 82 CCA 461. 


Ala.—Louisville, ete., R. Co. v. 
Glick, 214 Ala. 308, 107 "§$ 453; Nash- 
Valle; etex ia ry,. ‘Wallace, 164 Ala. 
209, 51 S "371. 


D. C.—Glaria v. Washington South- 
ern R. Co., 30 App. 559. 


Tll“—-Wagner v. Chicago, etc. R. 
Co., 265 Ill. 245, 106 NE 809, AnnCas 
1916A 778 [aff 180 Ill. A. 196]; Rob- 
ertson v. Northwestern El. R. Co., 
210 Ill. A. 89; Spearhaus y. Terminal 
Railroad ‘Assoc., 173 Ill. A. 497; Moy- 
lan v. Chicago River, etc., R. Co., 172 
Till. A. 645. 


Ind.—Pittsburgh, ete., R. Co. v. Co- 
zatt, 39 Ind. A. 682, 79 NE 534. 


Ky.—Cumberland R. Co, Gibson, 
182 Ky. 692, 207 SW 301; CPaicietGn 
etc., R. Co. v. White, 182 Ky. 267, 206 
SW 467. 

Mad.—Baltimore, ete., Co. v. En- 
6, 149 Md. 152, 131 A Met; Bethle- 
hem Sieel Co. v. Raymond Concrete 
Pile Co., 141 Md. 67, 118 A 279. 


Mass.—McLellan v. Boston, 
R. Co., 212 Mass. 153, 98 NE 595. 


Mich.—Breeze v. Mackinnon Mfg. 
Co., 140 Mich. 872, 1083 NW 908. 


Miss.—Bell v. Southern R. Co., 30 
S 821. 

Mo.—Sublett v. Terminal R. Assoc., 
316 Mo. 1082, 294 SW 718; Booth v. 
Ste Louis ete, bs iCo. Le Pivio. 1710; 
117 SW 1094; Sasnowski v. Mobile, 
ete., R. Co., (A.) 207 SW 865. 


Nebr.—Chicago, etc., R. Co. v. Gif- 
fen, 70 Nebr. 66, 96 NW 1014. 

N. H.—Mitchell v. wie etc., R. 
Co;, 68 IN. Hj96934 A (674. 


etc:, 
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ence can reasonably be drawn therefrom, such ques- 
tions should be determined and disposed of by the 
The limit of time under all conditions un- 
der which a person may lawfully visit a station is a 
Bees of fact.®* 


2285] (4) Injuries to Persons Working on or 
about "Tracks or Cars. Where one is lawfully engaged 
in working on or near a railroad company’s tracks or 
ears, 1t is ordinarily for the jury to determine un- 
der all the evidence if the railroad was negligent,’* 


N. J.—MecNally v. Pennsylvania R. 
Con 88: Nin J. is (277) Sir An OTB. 


N. Y.—Blanchard v. Delaware, etc., 
R. Co., 211 N. Y. 79, 105 NE 90 [rey 
139 App. Div. 921, 128 NYS 1106]; 
Kowalewska v. New York, etc. R. 
Co., 72 Hun 611, 25 NYS 184. 


N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 138 SE 535. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 300 SW 35 [aff in part ‘and rev in 
part (Civ. A.) 293 SW 219, and reh 
den (Commn. A.) 3 SW (2a) 426]. 

Ont.—Molt v. Grand Trunk R. Co., 
5 OntWR 42. 


[a] TIllustration.—In an _ action 
against a railroad for injuries to con- 
signee’s employee struck by a six 
hundred-pound barrel, rolling from a- 
freight car to storehouse platform, 
whether the railroad employees were 


negligent in releasing the barrel and 


permitting it to run wild, while it was 
on a gangplank between the car and 
the platform, is a question for the 
jury. Davis v. Central Vermont R. 
Co} 95 Vt. 180,113 A 539: 


[b] Trolley wire across tracks.— 
(1) A railroad does not have exclu- 
Sive control of its right of way 
through a public street, and its rights 
and those of a street railway whose 
track it crossed in a public street 
would be mutual, so that the railroad 
could not require the street railway to 
maintain its trolley wire at a certain 
height for the safe operation of the 
railroad; and hence it could not be 
said.as a matter of law that the rail- 
road negligently permitted the trolley 
wire to be strung too low so as to 
make it liable for injuries thereby to 
an employee of another road using its 
track. Booth v. St. Louis, etc., R. Co., 
217 Mo. 710, 117 SW 10944 (2) It is 
for the jury to say if defendant was 
negligent in failing to warn employees 
of another road, which it permitted to 
use its tracks, that a trolley wire 
strung over defendant’s railroad was 
only nineteen feet and five inches 
above the track. Booth v. St. Louis, 
etc:, KR. Co., supra. 


[c] Duty to anticipate possibility 
of injury.—Where plaintiff was as- 
sisting in loading building sections on 
cars on a Switch track in such manner 
that a section projected beyond the 
car, and was struck by a car on the 
main track, it was a question for the 
jury whether the railroad company 
should have anticipated that an in- 
jury might occur in that way. Direc- 
tor Gen. of Railroads v. Reynolds, 268 
Fed. 948. 


[d] DLookouts.—(1) Whether due 
care on the part of a railroad company 
in pushing a freight car down a grade 
siding into the yard of another com- 
pany required that it keep a lookout or 
give some signal or warning to the 
employees of the latter company is for 
the jury. Central of Georgia R. Co. v. 
Clark, 139 Ga. 313, Ri SEs ae) 
Whether a railway company, backing 
a train, was negligent in not keeping a 
lookout is for the jury to determine. 
Chicago, etc., R. Co. v. Nelson, 226 
Fed. 708, 141 CCA 464; Anderson y. 
Union Pac. R. Co., (Utah) 289 P 146. 
(3) If persons loading building sec- 
tions on cars on a switch track in such 
manner that they extended over or 


142 [52 C.J] / 


as, among other instances,’* in failing to signal 
upon rounding a curve,*°® or failing to give warn- 
ing of the movement of its trains;®° in starting 
or sending cars against the car on or about which 
the injured party was working;°? in moving the car 


dangerously close to the main track 
were licensees, it was a question for 
the jury whether reasonable prudence 
required the keeping of a lookout. 
Director Gen. of Railroads v. Reyn- 
olds, 268 Fed. 948. (4) Statements by 
a witness, who was in a position to 
hear, that no bell was rung or whistle 
blown to warn decedent of engine’s 
approach, although contradicted by 
several witnesses, was sufficient to 
take defendant’s negligence to the 
jury. Cubitt v. New York ‘Cent... R. 
Co., 278 Pa. 366, 123 A 308. 


[e] Knowledge of presence.—In an 
action against a railroad for injuries 
to a bridge contractor’s employee, sus- 
‘tained when an awning projecting 
from a locomotive cab struck a scaf- 
fold on which he was working, wheth- 
er the railroad should have known of 
his position on the scaffold is a ques- 
tion, under the evidence for the jury. 
‘Kingrey v. New York, etc., R. Co., 
297 Fed. 376. 

{f] Nonsuit is proper where there 
is no evidence from which the jury 
could have inferred the existence of 
-the negligence relied on as a ground 
for recovery. Coleman v. Wrights- 


ville, etc., R. Co., 114 Ga. 386, 40 SE 


247. . 
88. See supra note 87. 


89. Froehlich Vv. Interborough 
Rapid Transit Co., 120 App. Div. 474, 
104 NYS 910; Pettit v. Howard, etc., 
Mach. Co., 41 R. I. 380, 103 A 994; 
Flowers v. Virginian R. Co., 135 Va. 
367, 116 SH 672. 

[a] Negative testimony.—In an 
action for the death of a telegraph 
foreman killed by defendant’s pas- 
senger train, evidence consisting of 
negative testimony is insufficient to 
raise a debatable issue of fact as to 
the negligence of defendant’s engineer 
in failing to give warning signals on 
entering curves and cuts, when de- 
fendant’s witnesses testified positive- 
ly. Armstrong v. Denver, etc., R. Co., 
195 Mo. A. 83, 190 SW 944, 

90. U. S.—Central R. Co. 
Busley, 261 Fed. 561; Chicago, ete., 
R. Co. v. Nelson, 226 Fed, 708, 141 
CCA 464; Toledo, etc., R. Co. v. Con- 
nolly, 149 Fed. 398, 79 CCA 218. 

Cal. Barboza v. Pacific Portland 

Cement Co., 162 Cal. 36, 120 P 767; 
Jones v. Southern Pac. Co., 74 Cal. A. 
40, 289 P 429. 
‘ Colo.—Colorado Midland R. Co. v. 
Edwards, 24 Colo. A. °350, 134 P 248 
{writ of error dism 57 Colo. 163, 
P-190]. 

‘Del. Gatta v. Philadelphia, etc., R. 
Co:, 25 Del. 356, 80 A 617 [rev 24 Del. 
293, 76 A 56). 

Ill.—Riedel v. Chicago, etc., 
239 Ill. 362, 88 NE 254; 
Chicago, ete., R. Co., 199 Ill. A. 373. 

Iowa.—Lambrakis v. Chicago, etc., 
R. Co., 198 Iowa 641, 199 NW 994; 
McMarshall v. Chicago, etc., R. Co., 
80 Iowa 757, 45 NW 1065, 20 AmSR 
445. 

Ky 


v. De 


R.-Co,, 


.—Lexington, etc, R. Co. w 
White, 182 Ky. 267, 206 SW _ 467; 
Cincinnati, ete., R. Co. v. Smith, 168 
Ky. 185, 181 SW 977; Louisville, etce., 
R. Co. v. Hay, 145 Ky. 655, 141 SW 
64, 

Md.—Baltimore, etc., R. Co. v. Char- 
vat, 94 Md. 569, 51 A 413. 


Mich.—Jackson v. Detroit, etc., R. 
Co., 161 Mich. 163, 125 NW 763. 

Mo.— Johnson v. Waverly Brick, 
etc., Co., 276 Mo. 42, 205 NW 615. 


while unloading 
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N. C.-—Buckner v. Southern R. Co., 
194 N. C. 104, 188 SE 535. 

Okl1.—St. Louis, ete., R. Co. v. Hous- 
ton, 27 ‘Okl.. 719, 117°P 184. 

Pa.—Conn v. Lehigh Valley R. Co., 
68 Pa. Super. 20. 

S. D.—Polluck v. Minneapolis, ete., 
R. Co., 44 S. D. 249, 188 NW 859. 

Tex.—Rio Grande, ete, R. Co. v. 
Guzman, (Civ. A.) 221 SW 1102; 


Blair v. enereon: ete:, R: Co., (Civ. 
A.) 214 SW 936 
Vt—-Ingram v. Rutland R.°Co., 89 


Vt. 278, 99 A 544, AnnCas1918A 1191. 


[a] Sufficiency of notice.—In an 
action against a railroad for injuries 
received by the consignee of freight 
it from a car, the 
question of the sufficiency of notice of 
the approach of a train on the same 
track, given to the consignee by the 
depot agent, both as to manner and 
timeliness, is for the jury to deter- 
mine. Alabama Great Southern’'R. v. 
Foley, 195 Ala. 391, 70 S 726. 


91. Ala.—Louisville, etce., R. Co. v. 
Glick, 214 Ala. 308, 107 S 453. 


Ark.—Little Rock, ete., R. Ca. v. 
Cross, 78 Ark. 220, 93 SW 981. 


Ga.—Atlanta, etce., R. Co. v. Rob- 
erts, 116 Ga. 505, 42 SE 753. 


Ind.—Lake Erie, ete., R. Co. v. Hen- 
nessey, 177 Ind. 64, 97 NE 331. 


Kan.—Degitz v. Missouri, ete., 
Co., 97 Kan. 654, 156 P 743. 


Mass.—Griswold v. Boston, ete., R. 
Co., 213 Mass. 12, 99 NE 474; Hart- 
ford v. New York, ete} FR: Co., 184 
Mass. 365, 68 NE 835. 


Mich.—Pinconning v. Detroit, ete., 
R. Co., 238 Mich. 100, 218 NW 156; 
Wells v. Grand Rapids, OtGs, Re Co., 
184 Mich. 703, 151 NW 630. 


Mo.—Spotts v. Wabash Western R. 
Co., 111 Mo. 380, 20 SW 190, 33 AmSR 
531; Ridings v. Hannibal, ete., Re Cos 
33 Mo. A, 527. 


Nebr.—Chicago, ete., R. Co. v. Gif- 
fen, 70 Nebr. 66, 96 NW 1014. 


N. Y.—Murphy v. New York Cent., 


R. 


ete SER COs, MEPS MING Ye BQ sa NG 813 
[aff 44 Hun 342); Brainard v. New 
York, ete, R. Co., 182 App, Div. 498, 
117 NYS 1098; Barton v. New York 
Cent., etc., R. Co., 1 Thomps. & C. 297 
[aff 56 N. Y. 660]. 

Okl1.—St. Louis, ete., Co. v. Cole, 
49 Okl. 1, 149 P 872, CRATOIS 866. 

Pa.—Di Iordio v. Director Gen. of 
Railroads, 270 Pa. 111, 112 A 742; 


404, 98 A 1061; Lyke v. Lehigh Valley 
R. Co., 236 Pa. 38, 84 A 595. 


[a] Knowledge of presence.—In an 
action for the death of one at work un- 
loading a car struck by.a train, wheth- 
er the conductor of the train had time- 


ly notice of deceased’s presence is 
for the jury. St. Louis, ete., R. Co. v. 
Stovall, 98 Ark. 425, 136 "SW 169s 


Howard v. Lewin Metals Corp., (Mo. 
A.) 22 SW (2d) 84; Nadazny v. Phila- 
cee ete, RR. Co., 266 Pa. 305, 109 


92. Ward v. New York Central R. 
Co., 248 Mass. 115, 142 NE 751; Gen- 
tile v. Philadelphia, etc., R. Co., 274 
Pa. 335, 118 A 223; Schaff v. Moss, 
(Tex. Civ. A.) 219 Sw 548. 


[a] Question of delivery.—Where 
a car containing live stock on reach- 
ing its destination is backed down to 
a cattle chute which is the only place 
where the stock could be unloaded, 
and detached from the train, it is a 
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in which the injured person was working;®? in mak- 
ing an unusually jarring stop;°? in not maintaining 
safe premises or appliances for loading or unloading 
ears;°+ in furnishing defective ears;®° in failing 
properly to inspect cars;°°® or in operating its trains 


question for the jury whether a deliv- 
ery to the shipper, injured while un- 
loading the car, was intended. Brown 
v. Pontiac, ete.,.R. Co., 123° Mich. 371, 
94 NW 1050 (moving car while shipper 
was unloading). 


93. McFarlane v. Chicago, etc., R. 
Co., 129 Wash. 230, 224 P 581. 


94. U. S.—Idaho, ete., R. Co. v. 
Wall, 184 Fed. 677, 106 CCA 631; Ryan 
v. New York, etc., R..Co., 115 Fed. 197 
[aff 120 Fed. 1020, 56 CCA 683]. 


Ky.—Southern R. Co. v. G@oadard’— 
121 Ky. 567, 89 SW 675, 28 KyL 523. 


Minn.—Beck v. Chicago, etc., R. Co., 
125 Minn. 256, 146 NW 1092. 


Mo.—Applegate v. Stat ete., 
Co., 252 Mo. 173, 158 SW 376 


N. C.—Cogdell v. Wilrnaineton, etc., 
R. Co., 124 N. C. 302, 32 SE 706. 


Okl. st. Louis, etc., R. Co. v. Hur- 
ley, 30 OKl. 333; 120 ’p 568. 


Or.—Brown v. pty Me apes en 
R., etc., Co., 63 Or. 396, 128 P 3 


Nex, Hahaon v. Ponder, (Commn. 
A.) 300 SW 85 [aff in part ‘and rev in 
part (Civ. A.) 293 SW 219, and reh 
den (Commn. A.) 3 SW (2d) 426]; Mc- 
Lain v. Galveston, ete., R. Co., (Civ. 
A.) 195 SW 292. 


[a] Observance of loading rule 
would be evidence for jury that logs 
on flat car should have been loaded as 
required thereby. Hanson vy. Ponder, 
(Tex. Commn. A.) 300 SW 35 [aff in 
part and rev in part (Civ. A.) Ne Sw 
219, and reh den (Commn, A.) 3 SW 
(2a) 426)]. 

{b] Defects in standards holding 
logs on flat car or neglect to discover 
defects causing injury to consignee’s 
employee are for the jury to determine. 
Hanson v. Ponder, (Tex. Commn. A.) 
300 SW 35 [aff in part and rev in part 
(Civ. A.) 293 SW 219, and reh den 
(Commn, A.) 3 SW (2d) 426)]. 


95. U. S—St. Louis-San Francisco 
R. Co. v. Ewan, 26 F. (2d) 619; Chesa- 
peake, ete., R. Co. v. Cochran, 22 F. 
(20), 225 “Maher, vy. “Chicago, ete.7 RX: 
Co., 278 Fed. 431. 


Ark.—Chicago, etc., R. Co. v. Lewis, 
103 Ark. 99, 145 SW 898. 


Minn.—Liberty Mut. Ins. Co. 
Great Northern R. Co., 174 Minn, 466, 
219 NW 755. 


Mo.—Rooney v. St. Louis-San Fran- 
cisco R. Co., (A.) 286 SW 153; Haw- 
kins v. Missouri Pac. R. Co., 182 Mo. 
A. 323, 170 SW 459. 


Tex.—St. Louis, etce., R. Co. v. Bass, 
(Civ. A.) 140 SW 860. 


96. U. S—St. Louis-San Francisco 
R. Co. v. Ewan, 26 F, (2d) 619. 


Mass.—Corbett v. New York, ete.,- 
R. Co., 215 Mass. 435, 102 NE 648. 


Minn: —Peneff v. ast: ete; R. 
Co., 164 Minn. 6, 204 NW 524 


Mo.—Slater vy. Atchison, pay RCo; 
ee 24 SW (2a) 660 


J.—Michelsen vy. Erie R. Co., 147 
A Bae. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 300 SW 35 [aff in part and rev 
in part (Civ. A.) 293 SW 219, and reh 
den (Commn. A.) 3 SW (2a) 426]; 
Gulf, ete., R. Co. v. Wittnebert, (Civ. 
A.) 104 Sw 424 [rev on other grounds 
101 Tex. 368, 108 SW 150, 130 AmSR 


R. 


858, 14 LRANS 1227, 16 AnnCas 
1153 2 
[a] Failure to discover defect.— 


That the employer of deceased failed 
to discover a defect in a coal car fur- 


lO DDL LLL LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


‘Waldron v. Director Gen. 
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in such a manner as to frighten horses of persons 
and whether the negligence of 
defendant was the proximate cause of the injury.®§ 
It is likewise ordinarily for the jury to determine 


unloading cars;°7 


nished by a railroad company, al- 
though it used reasonable care, does 
not show, as a matter of law, that the 
railread company also used reason- 
able care in inspection. Louisville, 
etc., R. Co. v. Franklin, 165 Ky. 595, 
177 SW 457. 


[b] Direction of verdict.—(1) 
Where the evidence was conflicting as 
to whether a freight car moved by 
the consignee was defective, and as 
to whether the railroad company in- 
spected it, it was proper to refuse a 
directed verdict for the railroad com- 
pany, if it owed to plaintiff, con- 
signee’s employee, the duty to inspect 
the car. West Jersey, etc., R. Co. 
v. Cochran, 266 Fed. 609. (2) But 
where plaintiff knew that defendant 
kept inspectors on duty at his em- 
ployer’s mill to inspect cars therein, 
and that his employer had no inspec- 
tors, but defendant introduced evi- 
dence, which was not disputed, that its 
inspectors only inspected inbound and 
outbound cars, the evidence was con- 
clusive that the carrier had not as- 
sumed the duty to inspect a car.used 
by the mill in intra-mill traffic, so that 
a verdict should be directed for it 
where plaintiff's injuries were caused 
by a defect in the car while so used. 
West Jersey, etc., R. Co. v. Cochran, 
supra. 


97. Gulf, etc, R.-Co. v. Hardy, 151 
Miss. 131, 117 S 536, 61 ALR 10738; 
Hickey v. Rio Grande Western R. Co., 
29 Utah 392, 82 P 29. 


98. U. S.—McGinty v. 
vania R. Co., 6 F. (2d) 514. 


Tll.—Moylan v. Chicago River, etc., 
RCo, L772 TAs 645. 

Mo.—Johnson v. Waverly Brick, 
ete., Co., 276 Mo. 42, 205 SW 615. 

N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 138 SE 535. 


Okl1.—Gulf, etce., R. Co. v. Beasley, 
67 Okl. 27, 168 P 200. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 300 SW 35 [aff in part and rev in 
part (Civ. A.) 293 SW 219, and reh 
den (Commn. A.) 3 SW (2d) 426]; Mc- 


Pennsyl- 


Lain v. Galveston, etc., R. Co., (Civ. 
A.) 195 SW 292. 
{a] Directed verdict is proper 


where there is no evidence to show 
that defective cars caused the injury. 
Benedict v. Chicago, etc., R. Co., 151 
Minn. 149, 186 NW 296; Schwall v. 
Delaware, etc., R. Co., 92 N. J. L. 187, 
S05) Ay S'S. 


(99. U. S.—Chesapeake, etc., R. Co. 
v. Cochran, 22 F..(2d) 22; McGinty Vv. 
Pennsylvania R. Co., 6 F. (2d) 514; 
of Rail- 
roads, 266 Fed. 196; Central R. Co. v. 
De Busley, 261 Fed. 561; O’Connor v. 
Atchison, etc., R. Co., 197 Fed. 224 [aff 
209 Fed. 1004, 126 CCA 665]. 


Ark.—St. Louis-San Francisco R. 
Co. v. Kirkpatrick, 155 Ark. 632, 245 
Sw 35; Jenkins v. Midland Valley 
R. Co., 137 Ark. 595, 209 SW 721. 


Cal.——Barboza v. Pacific Portland 
Cement Co., 162 Cal. 36, 120 P 767; 
Jones v. Southern Pac. Co., 74 Cal. 
a8 10, 239 P 429; London Guarantee, 

Co. v. Southern Pac. Co.,, bs ‘Gal: 
Ve “399, 200 P 805. 


Del.—Gatta v. Philadelphia, ete., R. 
Co., 25 Del. 356, 80 A 617 [rev 24 Del. 
293, 76 A 56]. 

Ill.— Wagner v. Chicago, etc, R. 
Co., 265 Ill. 245, 106 NE 809, AnnCas 
916A 778 [aff 180 Ill. A. 196]; Pot- 
ter v. Chicago, etc, R. Co., 208 Ill. 
A. 363; Reidel v. Chicago, etc., R. Co., 
144 Till. A. 424 [aff 239 11]. 362, 88 NE 
254]; Chicago, etc., R. Co. v. Pettit, 
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111 Ill. A. 172 [rev on the facts 209 
Ill. 452, 70 NE 591]. 

Ind.—Pittsburgh, ete., R. Co. v. Co- 
zatt, 39 Ind. A. 682, 79 NE 534; Chi- 
cago, ‘ete, . Co, iv. Stephenson, 33 
Ind. A. 95, 69 NE 270. 


Kan.—Degitz v. Missouri, 
Co., 97 Kan, 654, 156 P 748. 


ete, R. 


Ky.—Standard Oil Co.,v. Titus, 187, 


Ky. 560, 219 SW 1077; Cincinnati, 
ete.,, R. Co. v. Smith, 168 Ky. 185, 181 
SW 977; Cincinnati, A 
Winningham, 156 Ky. 434, 
506; Chesapeake, etc.,, R. 
Coy, 112 SW 1105. 


Md.—Bethlehem Steel Co. v. Ray- 
mond Concrete Pile Co., 141 Md. 67, 
118 A 279; Pennsylvania R. Co. v. Ce- 
cil, 111 Md. 288, 73 A 820. 


Mass.—Dunning v. New York Cent. 
R. Co.,. 255 Mass. 211, 150 NE 853; 
Ward v. New York Cent. R. Co., 248 
Mass. 115, 142 NE-751; French v. Bos- 
ton, ete., R. Co., 230 Mass. 163, 119 NE 
691; McLellan v. Boston, etc., R. Co., 
212 Mass. 158, 98 NE 595; Kean v. 
New York Cent., ete., R. Co., 210 Mass. 
449, 97 NE 64; Flynn v. Boston, etc., 
R: Co, 204 Mass. 141, 90 NE ‘521; 
Murray v. Fitchburg R. Co., 165 Mass. 
448, 43 NE 190. 

Mich.—Pinconning Tp. ‘v. Detroit, 
ete, RS Cot, 238. Mich. Pi00, 213 NW 
156; Shall v. Detroit, etc., 138 Case 152 
Mich. 463, 116 NW 432. 


Minn.—Lundeen v. Great Northern 
R. Co., 141 Minn. 180, 169 NW 702. 

Mo.—Applegate v. Quincy, etc., R. 
Co., 252 Mo. 173, 158 SW 376; Tinkle 
v. St. Louis, etce., R. Co., 212 Mo. 445, 
110 SW 1086; Slater vy. Atchison, etc., 
R. Co., (A.) 24 SW (2d) 660; Rooney 
v. St. Louis-San Francisco R. Co., (A.) 
286 SW 153; Frain v. Davis, (A.) 237 
SW ‘131; Strayer v. Quincy, etc., R. 
Co., 170 Mo. A. 514, 156 SW 732. 

Mont.—Mullery v. Great Northern 
R. Co., 50 Mont. 408, 148 P 323. 


N. .H.—Felch v. Concord R. Co., 66 
N. te 318, 29 A 557. 
J.—MecNally v. Pennsylvania R. 
Con Segue Jue Eis 277, 98 A 975. 


N. C.—Buckner v. Southern R. Co., 
194 N. C. 104, 1388 SE 535; Zachary 
v. North Carolina R. Co., 156 N. C. 496, 
72 SE 858 [rev on other grounds 232 
U. S. 248, 34 SCt 305, 58 L. ed. 591, 
AnnCas1914C 159]. 

Oh.—Blancke v. New York Cent. R. 
Co., 103 Oh. St. 178, 183 NE 484. 

Pa.—Hastings v. South Shore R. 
Co., 272) Pa. 212, 116, A. 155; Diehl vy. 
Lehigh Valley R. Co., 254 Pa. 404, 98 
A 1061; Van Zandt v. Philadelphia, 
ete. ~ IR: Col, 243 Pal 2.765793 “Ay 10105 
Reed v. Pittsburgh, etc., R. Co., 243 
Pa. 562, 90 A 359; Rheingans v..New 
York, éte., Re Co., 236 Pa. 476, 84 A 
913. 


Ss. C—Mountcastle v. Atlantic 
Coast Line R. Co., 122 S. C. 93, 114 SH 
631. 

S. D.—Polluck v. Minneapolis, etc., 
igh oe. 44 S. D. 249, 1838 NW 859. 

Tex.—Rutland v. St. Louis, ete., R. 
ee (Civ. A.) 274 SW 284 [aff 292 ‘SW 
182]; Payne v. Doubtful, 
236 SW 1345 “Dexass eten- Re Con ve 
Bolton, (Civ. A.) 235 SW 915; Jeffer- 
son, ete., R. Co. v. Blair, (Civ. A.) aa 
SW 546; Rio Grande, ete, R. Co. 
Guzman, (Civ. A.) 221 SW 1102; aio 
Lain v. Galveston, ete., R. Co., (Civ. 
A.) 195 SW 292; Atchison, etc., R. 
Co. v. Classin, (Civ. A.) 134 SW 858. 


Vt.—Davis v. Central Vermont R. 


1 Co., 95 Vt. 180, 113 A 539. 


Va.—Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672. 


(Civ. A.) 
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whether or not the injured party was guilty of con- 
tributory negligence at the time,®® as whether or 
not he exercised due care and precaution for his safe- 
ty while loading or unloading a car,! or whether he 


Wis.—Collins v. Chicago, etc., R. 
Co., 150 Wis. 305, 136 NW 628. 
[a] Tllustrations.—(1) Where a4 


shipper of live stock accompanying 
it, while walking between his train 
and a depot between two tracks, was 
killed by being struck by.a freight 
train, without a sufficient watch being 
maintained at the rear and without a 
whistle or bell being sounded, the 
fact that he was not carrying a lan- 
tern, although his shipping contract 
required him to do so, would not, as 
a matter of law, bar a recovery it not 
conclusively proving that, if he had 
carried a lantern, he would have es- 
caped injury. Losey v. Atchison, etc., 
R. Co., 84 Kan. 224, 114 P 198, 33 LRA 
NS 414, (2) It could not have been 
ruled as a matter of law that con- 
tractor with fedéral government to 
carry mails from railroad station to 
post office was careless, because he 
did not look for train second time in 
traveling distance of fifteen or twenty 
feet from standing mail car to where 
he was injured. French y. Boston, 
etc., R. Co., 230 Mass. 163, 119.NE 691. 
(8) In an action by a "smelter em- 
ployee for injuries resulting from the 
sudden starting of railroad cars with- 
out warning by a railroad switching 
erew, evidence was held not to show, 
as a matter of law, that plaintiff chose 
a more dangerous way to work. Mul- 
lery v. Great Northern R. Co., 50 
Mont. 408, 148 P 323. (4) The proper 
interpretation of a conductor’s words 
in telling decedent to remove certain 
skids, and of his conduct in connec- 
tion with all the surrounding condi- 
tions, was for the jury. Flynn~v. 
Pe ptom ete., R., 204 Mass. 141, 90 NE 
521. 

[b] Children.—Where a child is 
killed or injured while coupling cars 
at the request of an employee of a 
railroad, it is for the jury to deter- 
mine whether he had sufficient discre- 
tion to recognize the danger and 
guard against it. Rents Cent. R. 
Co. v. Gastineau, 83 Ky. 119. 

[ce] Contributory Ean Mae of: 
yard switchman struck by train is 
not for jury, where he entered track 
without looking. Riddell v. Missouri 
Pac. R. Co., 316 Mo. 960, 292 SW 710. 


te oe @—Mahery, Chicago, ete., R. 
Co., 278 Fed. 431; Director Gen. of 
Railroads v. Reynolds, 268 Fed. 948; 
Chicago, etc., R. Co. v: Hale, 176 Fed. 
Lanes CCA 379, 186 Fed. 626, 108 CCA 


Ark.—Missouri Pac. R. Co. v. Carey, 
138 Ark. 568, 212 SW 80; Chicago, 
etc., R. Co. v. Lewis, 103 Ark. 99, 145 
SW) 398° “S't-) aouis, tes Re Co, v. 
Clements, 93 Ark. 15, 123 SW 783. 


Ga.—Payne vy. Hendrix, 27 Ga. A. 
92, 107 SE 350; Roy v. Georgia R., 
ete., Co., 17 Ga. iN 34, 86 SE oy. 


Ill.— Chicago, ete., R. Co. Goebel, 
aie A. 168) [att 119 Tl. 515, 10 NE 


lowa.—Watson v. Wabash, etc., R. 
Co., 66 Iowa 164, 23 NW 380. 


Ky.—Payne v. Raymond, 198 Ky. 
74, 348 SW 224; Louisville, ete, R. 
Co. v. White, 167 Ky. 244, 180 SW 353; 
Louisville, etc. R. Co. v. Hay, 145 
Ky. 655, 141 SW 64; Louisville, ete., 
R. Co. v. Freppon, 134 Ky. 650, 121 Sw 
454; Southern R. Co. v. Goddard, 121 
Ky. 567, 89 SW 675, 28 KyL 5238; Cin- 
cinnati, etc., R. Co. v. Vaught, 78 SW 
859, 25 KyL 1766, 1870. 

Mass.—Corbett v. New York, etce., 
R. Co., 215 Mass. 435, 102 NE 648; 
Hartford v. New York, etc., R. Co., 184 
Mass. 365, 68 NE 8385; Meguire v. 
Fitchburg R. Co., 146 Mass. 379, 15 
NE 904, 


744 [52 C.J.] 


assumed the risk by remaining after danger was 
But if there is no evidence of contrib- 
utory negligence, the court properly refuses to sub- 


discovered.” 


mit the question to the jury.® 


[§ 2286] (5) Willful, Wanton, or Gross Negli- 
In accordance with the general rules above 
stated the question of wantonness and willfulness,* 
or gross negligence,® of a railroad company in caus- 


gence. 


Mich.—Fitzpatrick Vv. Michigan 
Cent. R. Co., 149 Mich. 194, 112 NW 
915; Brown Vv. Pontiac, etc., R. Co., 133 
Mich. 371, 94 NW 1050; Chadderdon 
v. Michigan Cent. R. Co., 100 Mich. 
293, 58 NW 998. 


Miss.—Bell v. Southern R. Co., 30 
S 821. 


Mo.—Johnson vy. Waverly Brick, 
etc., Co., 276 Mo. 42, 205 SW 615; Sas- 
nowski Vv. Mobile, ete., RCo; (A.) 207 
SW 865; Pearson v. Chicago, etc., R. 
Co., (A.) 200 SW 441. 


N. H.—Mitchell v. Pee ete., R. 
Co., 68 N. H. 96, 34 A 674 


N. Y.—Conlan v. New York Cent., 
ete., R. Co., 74 Hun 115, 26 NYS 659 
{aff 148 N. Y. 748 mem, 43 NE 986 
mem]. 


Pa.—Di Iordio v. Director Gen. of 
Railroads, 270 Pa. 111, 112 A_ 742; 
Christman v. Philadelphia, etc., R. Co., 
141 Pa. St. 604, 21 A 738. 


Tex.—Hanson v. Ponder, (Commn. 
A.) 3 SW (2d) 426 [den reh 300 SW 
35 (aff in part and rev in part 293 SW 
219)]; Missouri, etc., R. Co. v. Sconce, 
one A.) 176 SW 833; Schaff v. Moss, 
Civ. A.) 219 SW 548; Gulf, etc., R. 
Co. v. Wittnebert, (Civ. A.) 104 SW 
424 [rev on other grounds 108 SW 
150]; St. Louis, etc., R. Co. v. Holmes, 
(Civ. A.) 49 SW 658 


Wis.—Hendrickson yv. Wisconsin 
Cent. R. Co., 143 Wis. 179, 122 NW 
758 [aff 143° Wis. 179, 126 ‘NW 686]. 


{a] Manner of loading.—Evidence 
of the customary manner of loading 


and unloading cars on a switch track. 


adjoining a factory makes a question 
for the jury as to whether the load- 
ing of building sections in such man- 
ner that they extended over or dan- 
gerously close to the main track was 


under an implied license. Director 
Gen. of Railroads v. Reynolds, 268 
ae 948, 


Care of team.—Whether or 
ak e injured party was guilty of 
contributory negligence in the man- 
ner in which he managed and placed 
his team while loading or unloading 
a car is a question for the jury. Al- 
len v. Florence, etc., R. Co., 15 Colo. 
A. 213, 61 P 491; Illinois Cent. R. Co. 
vy. Keller, 77 Ill. A. 474; Kalembach 
v. Michigan Cent. R. Co., 87 Mich. 509, 
49 NW 1082; Hickey v. Rio Grandé 
Western R. Co., 29 Utah 392, 82 P 29. 


{c] Delivery of car.—Where a 
shipper of live stock agrees with the 
company’s agent that when the car 
reaches its destination it shall be 
backed down to a cattle chute which 
is in fact done, it is a question for the 
jury whether the shipper, injured 
while unloading the car, had ‘the 
right to assume that the car had been 
delivered to him. Brown v. Pontiac, 
etc., R. Co., 133 Mich. 371, 94 NW 1050. 


2. Chesapeake, etc., R. Co. v. Coch- 
ran, 22 F. (2d) 22; Waldron v. Direc- 
tor Gen. of Railroads, 266 Fed. 196; 
Standard Oil Co. v. Titus, 187 Ky. 560, 


219 SW 1077; Dunning v. New York 
ven R.-Co,, 255 Mass. 211, 150 NE 
853. 


3. Chesapeake, ete., R. Co. v. Plum- 
mer, 148 Ky. 97, 1836 SW 159. 


4 U.S.—Hines v. Angle, 264 Fed. 
497. 


Ala.—lIllinois Cent. R. Co. v. Mar- 
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ing the injury complained of is ordinarily a question 
for the jury, unless the evidence is undisputed and is 
insufficient to support an inference of willful, wan- 


ton, or reckless misconduct, in which case the. ques- 


tin;-213 Ala, 617, 105 S 805; St. Louis, 
etc., LeICORE We: Dennis, 212 Ala. 590, 
103'S 894; Southern R. Co. v. Gantt, 
210 Ala. i388) 98 S 192; Shirley v. 
Southern R. Co., 198 Ala. 102, 73 S 
430; Empire Coal Co. v. Martin, 190 
Ala. 169, 67 S 485; Northern Alabama 
Coty. Guttery, 189 Ala. 604, 66 S 
580; Illinois Cent. R. Co. v. Robin- 
son, 189 Ala. 523, 66 S 519; Louisville, 
ete., Re :Carive Turney, 183 Ala. 398, 
62 S 885; Louisville, ete., R. Co. v. 
Williams, 183 Ala. 138, 62 S 679, Ann 
Cas1915D 483; ‘Central of Georgia Re 
Cone awn Stewart, I78) sAlvay 65L, = 69 
S 507; Louisville, ete., RR. Con Vv. ‘Hol- 
land, 173 Ala. 675, 55 S 1001; Mo- 
bile, ete., R. Co. v. Smith, 45 S aC 
Alabama Great Southern R. Co. 
Hamilton, 135 Ala. 3438, 33. S iBT; 
Southern R. Co. v. Jones, 21 Ala. AL 
547, 109 S 894. 


Ark.—St. Louis Southwestern R. 
Co. v. McConnell, 107 Ark. 545, 156 
Sw 1024. 


Cal.—Esrey y. Southern Pac. Co., 
LO8uCals 54437" P1500" 


Ga.—Forrest v. Georgia R., 
Co., 128 Ga. 71, 57 SH2 98. 


Ill.— Bernier v. Illinois Cent. R. Co., 
296 Ill. 464, 129 NE 747 [aff 215 111. A. 
454]; Neice v. Chicago, -etc., R:. Co, 
254 Ill. 595, 98 NE 989, 41 LRANS 162: 
Illinois Cent. R. Co. v. Leiner, 202 Il. 
624, 67 NE 398, 95 AmSR 266 [aff 
LOS TL A, (43:3) >Chicaro; ete... R. Co. 
v. Murowski, 179 Ill. 77, 53 NE 572 
{aff 78 Ill. A. 661]; La Forest v. Chi- 
caro! lete.g R21 CO.c245" ENS PAL S255 
Collins v. Missouri-Illinois R. €o.; 233 


etec., 


Tll, A. 545. See also Pope v. Os- 
borne, 182 Ill. A. 659. 
Ind.—Evansville, ete, R. Co. vy. 


Wolf, 59 Ind. 89 


Kan.—Chicago Great Western R. 
Co. v. Troup, 69 Kan. 854, 76 P 859. 


Ky.—Hammill v. Louisville, ete., R. 
soe 93 Ky. 343, 20 SW 268, 14 KyL 


Minn.—Havel v. Minneapolis, ete., 
R. Co,, £20) Minn. 95, 139° NW 137%. 


Miss.—Alabama, etc., R. Co. v. Kel- 
ly, 126 Miss. 276, 88 S 707. 


N, Y.—Neuberger v. Long Island 
on 131 App. Div. 885, 116 NYS 


Pa.—Di Meglio v. Philadelphia, etc., 
R. Co., 249 Pa. 319, 94 A 1095. 


S. C.—Key v. Charleston, etec., R. 
Co., 144 S, C. 164, 142, SE 336; Rich- 
ardson y. Atlantic Coast Line R. 
Co,., 1118. Co 359, 98 SH 325" Wood= 
ward v. Southern R. Co.-Carolina 
Div., 90°S. C. 262,738 SH 79; Lamb: v. 
Southern .R. Co.,. 86 S..C; 106, 67 SEH 
958, 188 AmSR 1030; Goodwin v. At- 
Jantic Coast Line R. Co., 82 S. C. 321, 
64 SEH 242. 


Utah.—Jensen v. Denver, 
Co., 44 Utah 100, 188 P 1185. 


Wash.—Hiatt' v. Northern Pac. R. 


QUO ASy 


Co., 188 Wash. 558, 244 P 994 
[a] Defective premises.—In an 
action against a railroad for inju- 


ries to a licensee on station premises 
when he stepped into a hole in the 
floor of a toilet room left open in the 
course of repairs, whether the hole 
was so left open and insufficiently 
lighted in close proximity to the door 
as to indicate reckless or wanton dis- 


tion should not be submitted to the jury,® but may 
be disposed of by the court without the intervention 
of the jury, as by directing a finding or verdict for 
defendant,’ or by granting or directing a non- 


regard of the safety of others who 
might use toilet room, justifying 
punitive damages, is for jury. Rich- 
ardson v. Atlantic Coast Line R. Co., 
ULE SE On 359) 987 SB Lea. 


[b] Failure to warn.—Chicago, 
etc., R. Co. v. Murowski, 179 Ill. 77, 
53 NE 572 [aff 78 Ill. A. 661] (hold- 
ing that it cannot be said, as a mat- 
ter of law in an action for injuries 
to one struck by a train, that the en- 
gineer’s omission to give warning by 
ringing the bell or sounding the whis- 
tle as required by Hurd Rev. St. 
[1897] p 1250 ec 114 § 70, is not evi- 
dence of willful or wanton miscon- 
duct). 


[ec] Running without lights.—Up- 
on an issue as to wanton and reck- 
less negligence in the running of a 
railroad train which ran down a hand 
ear in the night and killed plaintiff’s 
intestate, it is not error to refuse to 
direct a verdict for defendant after 
the testimony of several witnesses 
that the train was being run at a 
speed of twenty-five miles an hour 
with no headlight burning on the en- 
gine. McGhee v. Campbell, 101 Fed. 
936, 42 CCA 94 [writ of error dism 
22 SCt 937, 46 L. ed. 1265]. 


_[d] Speed.—To run a train at a 
high rate of speed at a point known 
by trainmen to be in continuous use 
as a passway by pedestrians may evi- 
dence such conscious disregard of 
duty in the face of known danger to 
life that the jury may infer wanton- 
ness. Illinois Cent. R. Co. v. Martin, 
213 Ala. 617, 105 S 805. 


5. Bremer v. Lake Erie, etc. R. 
Co., 318 Ill. 11, 148 NE 862; Louis- 
ville, etc., R. Co. v. Logsdon, 114 Ky. 
746, 11 Sw 905, 24 KyL 1566; Hart- 
ford v. New York, etc., R. Gow 184 
Mass. 365, 68 NE 835; Murray v. 
Fitchburg R. Co., 165 Mass. 448, 43 
NE 190; Edward Hines Yellow Pine 
v. Holley, 142 Miss, 241, 106 S 822. 


6. Ala.—Central of Georgia R. Co. 
v. Corbitt, 218 Ala. 410, 118 S 755; 
Louisville, ete., R. Co. v. Heidtmuel- 
ler, 206 Ala. 29, 89 S 191; Shepard v. 
Louisville, etc... RR: tCon 300 Ala. 524, 
76 S 850; Southern R. COniNe Smith, 
178 Ala. 697, 55 S 913; Southern R: 
Co. v. Benefield, 172 Ala. 588, 55 S 
252, 35 LRANS 420; Nashville, etc., 
R. Co. v. Harris, 142 Ala. 249, 37 S 
794, 110 AmSR 29. 


Ky.—Louisville, ete., 
ler, 134> Ky. 716; 
AmSR 4383. 


Me.—Kapernaros v. Boston, ete., R. 
Co., 115 Me. 467, 99 A 441. 


Mich. —Wexel v. Grand Rapids, etc., 
R. “Co.,- 190 Mich. 469, 157 NW 15: 
Putt Vv. Grand Rapids, ete. okt. Co. 
171 Mich. 216, 1837 NW 132 


Minn.—Darrington y. Chicago, etc., 
R. Co., 184 Minn. 30, 158 NW 727: 
Hannula v. Duluth, etc., RK: i Coy 130 
Minn, 3, 153 NW 250. 


7. Cincinnati, etc., R. Co. v. Lov- 
ett, 272 Fed. 421; Hasting v. South- 
ern R. Co., 143 Fed, 260, 74 CCA 398, 5 
LRANS 775 [certiorari den 201 OKs 
S. 649 mem, 26 SCt 762 mem, 50 L. 
ed. 905 mem]; Sprinkle v. St. Louis, 
ete. Ri Con 215 Ala. POW LOSS cis 
Isbell v. Northern Alabama R. Co., 
213 Ala. 692, 106 S 145; Brown vy. St. 
Louis, etce., R. Congith Ala, Slow bbs 


R. Co. v. Mil- 
121 SW 648, 135 
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suit. Where plaintiff’s own evidence shows contrib- 
utory negligence and fails to establish prima facie 
wantonness, the question should not be submitted to 
the jury but a judgment of nonsuit should be entered.® 


[§ 2287] (6) Removal of Trespasser. 
tion for injuries received by a trespasser in being 
removed from a train or ear, it is ordinarily a ques- [§ 
tion for the jury, under all the evidence, whether such 
trespasser was in fact injured by being ejected by a 
railroad servant,!® whether the act of removal was 
within the scope of the employee’s authority,1? 
whether or not under the circumstances the railroad 
company was negligent in forcibly removing?!” or 
causing such trespasser to jump from a moving: train 
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In an ac- 


or car,!* and whether such negligence was the proxi- 


107; Smith v. Western, etc, R. Co., 
22 Ga. A. 437, 96 SE 230; Morgan v. 
New work Cent, R.. Co. 327 Eh..339, 
158 NE 724; Bartlett v. Wabash R. 
Co., 220 Til. 163,.7%7 NE 96; Illinois 
Cent. R. Co. v..O’Connor,, 189 Ill: 559, 
59 NE 1098 [rev 90 Ill. A. 142]. 


8. Kennedy v. Denver, etc., R. Co., 
10 Colo. 493, 16 P 210; Young v. South 
Georgia R. Co., 34 Ga. A. 537, 130 SE 
542; Cregory v. Cleveland, ete., R. 
Co., 112 Ind. 385, 14 NE 228, 


9. Kennedy v. Denver, etc., R. Co., 
LOE Cote, 493) 916) P2210: 


10. U. S.—Parulo vy. Philadelphia, 
etc., R. Co., 145 Fed. 664. 


Ida.—Palcher v. Oregon Short Line 
R. Co., 31 Ida. 93, 169 P 298. 


Ky.—Hines v. Gaines, 192 Ky. 198, 
232 SW 624; Chesapeake, etc., R. Co. 
v. Ryan, 183 Ky. 428, 209 SW 538; 
Morris v. Louisville, ete., R. Co., 61 
SW 41, 22 KyL 1593 


Miss.—Yazoo, etc., Co. v. Cornelius, 
131 Miss. 37, 95 S 90. 


Mo.—Jones v. St. Louis-San Fran- 
cisco R. Co., 287 Mo. 64, 228 SW 780. 


[a] Thus, in an action by one who 
claimed to have been kicked off a 
moving freight train, in which the 
railroad denied that he had been 
kicked off train, the question of 
whether he had been kicked off or had 
fallen off train is for the jury. Hines 
v. Gaines, 192 Ky. 198, 232 SW 624. 


11. U. S.—Bjornquist v. Boston, 
etc., R. Co., 250 Fed. 929 [certiorari 
den $248 “W248. "5735 39 SCt 11,63 Tu. 
ed. 427]. 


Ind.—Tarnowski v. Lake Shore, 
etc., R. Co., 181 Ind. 202, 104 NE 16. 


Kan.—Chicago Great Western R. 
Go. y. Troup, 69 Kan. 854, 76 P 859; 
O’Banion v. Missouri Pac. R. Co., 65 
Kan. 852, 69 P 353. 


Miss.—Yazoo, etc., R. Co. v. Cor- 
nelius, 131 Miss. 37, 95 S 90. 


Mo.—Jones v. St. Louis-San Fran- 
cisco R. Co., 287 Mo. 64, 228 SW 780. 


N. Y.—Lang v. New York, etc., R. 
Co., 80 Hun 275, 30 NYS 137. 

N. C.—Jones v. Seaboard Air Line 
R. Co., 150 N. C. 473, 64 SH 205. 


S. C.—Polatty v. Charleston, etc., 
R. Co:, 67 S. C391, 45 SH 932, 100 
AmSR 750. 

Tex.—Texas, etc., R. Co. v. Buch, 
59 Tex. Civ. A. 304, 125 SW 316; Tex- 
as, etc., R. Co. v. Buch, (Civ. A.) 102 
SW 124 [rev on other Breeds a 
SW 987]; Houston, etc., Co 
Bowen, 36 Tex. Civ. A. 165" 81 ‘Sw 
80 


Toa Reason for ejection.—Whether 
a brakeman was acting in the dis- 
charge of his duty, or ejected a tres- 
passer because he failed to give mon- 
ey to the brakeman, is for the jury 
to decide. O’Banion v. Missouri Pac. 
R. Co., 65 Kan. 352, 69 P 353. 


[b] Question for court.—Where 


the brakeman w'‘ho ejected a_ tres- 
passer and. other brakemen testify 
that it was the brakeman’s duty to 
put trespassers off, it is error to 
leave it to the jury to determine 
whether such ejection was a part of 
the duty of the brakeman. Farber v. 
Missouri Pac. R. Co., 130 Mo. 272, 40 
SW 932. 


[c] Where there is evidence that 
company’s brakeman habitually vio- 
lated rule expressly denying brake- 
men authority to eject trespassers 
from trains, the question of the 
brakeman’s authority to eject the 
person injured is for the jury. Tex- 
as; ete. sh. Covi, Buch) 59 Lex: oe 
A. 304, "125 SW 3816; Texas, ete. RR: 
Coy. Buch, lex: Civ. A.) 102 "SW 
oe [rev on other grounds 105 SW 


12. Iowa.—Johnson __ v. 
etc. &. 'Co;, 


Ky.—Morris vy. Louisville, 
Co., 61 SW 217 22-Kyl 1593" 


Mo.—Winn v. Kansas City Belt R. 


Chicago, 
123 Iowa 224, 98 NW 642. 


etc., R. 


Co., 245 Mo. 406, 151 SW 98; Brill v. 
Eddy, 115 Mo. 596, 22 SW 488; Speers 
(A.) 282 SW 


v. Missouri Pac. R. Co., 
x3is 


N. Y.—Hill ¥. Baltimore, etc., R. 
Co., 75 App. Div. 325, 78 NYS 134. 

Pa.—McGinley v. Philadelphia, etc., 
RR. Co., 257 Pa.c519) 101 A825; Penn- 
sylvania R. Co. v. Vandiver, 42 Pa. 
365, 82 AmD 520. 


Tex.—Panhandle, ete, R. Co. v. 
Daldorf, (Civ. A.) 266 SW 208. 


13. Ga.—Branham vy. Central R. 
Co., 78 Ga. 35, 1 SE 274: 


Mich.—Verlinde v. Michigan Cent. 
R. Co., 165 Mich. 371, 130 NW 317. 


Miss.—Thompson v. Yazoo, etc., R. 
COn Ze ISS A LOjmkd Sauce. 


Mo.—Southard y. Kansas_ City 
Southern R. Co., (A.) 191 SW 1101. 


N. C.—Cook vy. Southern R. Co., 128 
INS GC. 333,).0s0 SH) O25. 


Okl.—Chicago, ete., R. Co. v. Matu- 
kas, 47 Okl. 302, 147 P1038), RA 
1917C 1066. 


Pa.—Terletski v. Philadelphia, etc., 
R. Co., 264 Pa. 35, 107 A 372; Pollack 
Vv. Pennsylvania R. Coy 210 Pan ool. 
60 A 311, 105 AmSR 843. 


Tex. hexas) elCs, hs Com Ven buch, 
105 SW 987 [rev (Civ. A.) 102 SW 
124]. 

14. Bjornquist v. Boston, etc., R. 
Co., 250 Fed. 929 [certiorari den 248 
US: 5738, 39 SCt 11, 63-L. ed. 427]; 
Verlinde v. Michigan Cent. R. Co., 165 
Mich. 371, 130 NW 317; Fink v. Kan- 
sas City Southern R. Co., 161 Mo. 
A. 314, 148 SW 568; Hill v. Balti- 
more, ete., R. Co. 75 App. Div. 325, 
78 NYS 134. 

15. Kline v. Central Pac. R. Co., 37 


Cal. 400, 99 AmD 282; Benton y. Chi- 
cago, ete., R. Co., 55 Iowa 496, 8 NW 
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mate cause of the injury,!* or whether or not the 
trespasser was guilty of contributory negligence in 
jumping or otherwise attempting to get off the train 
or car while in motion, upon the orders of a servant 
in charge of the train.+® 
no authority to eject, a directed verdict is proper.'® 
2288 ] b. Instructions—(1) Form and Sufii- 
ciency in General. 
instructions in civil actions,'? and particularly in 
actions for negligence,!® apply in actions for injuries 
to persons on or near railroad tracks. 
the jury in such an action, the court should cor- 
rectly state the law of the case, applicable to de- 
fendant’s negligence,+® 


Where the evidence shows 


The general rules applicable to 


In charging 


in definite and explicit 


330; Minute v. Philadelphia, ete., R. 
Co., 264 Pa. 93, 107 A 662. 
16. Cleary v. Illinois Cent. R. Co., 


226 Ill. A. 350. 


17. See generally Trial [38 Cye 
1594]. 

18. See generally Negligence §§ 
909-942. 


19. Western, etc., R. Co. v. Davis, 
139 Ga. 493, 77 SE 576; Macon, etc., 
R. Co. v. Parker, 127 Ga..471, 56 SH 
616; Louisville, etc., R. Co. v. Brown, 
107 SW 321, 32 KyL 1002; Houston, 
etc., R. Co. v. Adams, 44 Tex. Civ. oi 
288, 98 SW 222; St. Louis, Sue 1g 
Co.” v. Fenlaw, (Tex, Civ. A.) 36 SW 

95. 


[a] Instructions held proper or 
erroneously refused: (1) On defend- 
ant’s negligence after discovering the 
peril of the injured person. Chesa- 
peake, etc., R. Co. v. Hawkins, 187 
Fed. 568, 109 CCA 258; Louisville, 
etel, RK. Cot ve Rayburn, £ositAtawaot. 
73 S 461; Alabama Great Southern 
R. Co. vs Guest, 144 Alay 53739 39:98 
654; Arkansas Cent. R. Co. v. Mor- 
gan, 129 Ark. 67, 195 SW 403; Penn- 
sylvania Co. v. Reesor, 60 Ind. A. 636, 
108 NE 983; Rutherford v. Iowa Cent. 
R. Co., 142 Iowa 744, 121 SW 703 (in- 
structions that defendant owed in- 
jured person no duty until he was dis- 
covered in a perilous situation, that 
the engineer was not bound to keep a 
lookout for him, and was not bound to 
stop after discovering him, unless it 
was apparent that decedent could not 
or would not leave the track, and that 
the engineer might presume that de- 
cedent would do so until the con- 
trary was manifested to him in some 
manner); Wood v. Dlinois Cent. = 
Co., 218 Ky. 739, 292 SW 325; Spiegte 
v. Cincinnati Pete! Rigo elvomicy: 
285, 185 SW 1138; Chesapeake, ete, 
R. Co. v. Montjoy, 148 Ky. 279, 146 
SW 371; Kame v. St. Louis, etc., Re 
Co., 254 ‘Mo. 175, 162 SW 240; Everett 
v. St. Louis, ete., a COs, 214 Mo. 54, 
112 SW 486; Lange v. Missouri Pae. 
R. Co., 208 Mo. 458, 106 SW 660; Had- 
dox v. Northern Pac. R. Co., 46 Mont. 
185, 127 P 152; Dimery v. Bennetts- 
ville, etc., R. Co., 95 S. C. 180, 78 SE 
877 ‘(child caught in switch); Mis- 
souri, etc., R. Co. v. Reynolds, 103 
Tex. ah 132 SW 531; Parham v. Ft. 
Wiorth rete. Rie Cos, Sex M@nvameaAs 
511, 113. SW 154; Houston, ete, R. 
Cow ve Minn, (Tex, ‘Civs tA vod esi, 
94 [aff 109 SW 918]; Nacogdoches, 
etexn@R. ‘Co, .v. | Beene, (Dexa Civae as) 
106 SW 456; Texas, etc., R. Co. vy. 
Scarborough, (Tex. Civ. A.) 104 SW 
408 [aff 108 SW 804]; International, 
etc una Co, Vue Munna (Dexa Civ A.) 
102 SW 442; St. Louis Southwestern 
R. Co. v. Hunt, (Tex. Civ. A.) 100 SW 
968]; Ryan v. Union Pac. R. Co.. 46 
Utah 530, 151 P 71; Jensen v. Den- 
ver, ete., R. Co., 44 Utah 100, 138 Pp 
HE SIOn Norfolk Southern R. Co. 
Crocker, iil eiVieies ors 
Langowski Vv. Wisconsin Cent, R. Co. 
153 Wis. 418, 141 NW 236. (2) On 


Vans 
84 SE 681; 
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terms,”2° defining, when necessary, the different | terms or expressions used,?? and applying the law to 


the discovery of children on. ie 
tracks, Missouri, ete., 
Hammer, 34 Tex. Civ. A. 354, 78 Swi 


708; Norfolk, etese Re Cos vz "Hender- 
son, BPA ere 297, 111 SE 277; Stuck 
v. Kanawha, etc., BUCOn Luo "WwW. Va. 


490, 89 SE 280. (3) On ‘the duty to 
give signals and warnings. Macon, 
éetce., R. Co. v. Parker, 127 Ga. 471, 
56 SE 616; Shrader v. Nashville, etc., 
R. Co., (Ky.) 114 SW 788; Hubbard 
v. Wabash R. Co., (Mo.) 193 SW 579; 
Moseley v. Carolina, ete., R. Co., 106 
S. C. 368, 91 SE 380. (4) As to look- 
outs. Illinois Cent. R. Co. v. Lash- 
ley, 208 Ky. 374, 270 SW 806 (in ac- 
tion for death of plaintiff's decedent 
when struck by defendant’s train, at 
place customarily used by public, 
court did not err in refusing to limit 
evidence as to number of persons 
passing along track at 8:45 A. M., as 
during business ‘hours presence of 
persons on track might be anticipat- 
ed); Gray v. Wabash R. Co., (Mo. 
A.) 198 SW Lis (Gulfi ete: Rs Cot 
v. Cohen, (Tex. Civ. A.) 126 Sw 916; 
Missouri, ete, R. Co. v. Hendricks, 
49 Tex. Civ. A. 314, 108 SW 745; Rio 
Grande, ete., R. Co. v. Martinez, 39 
Tex. Civ. A. 460, 87 SW 853. (5) As 
to articles thrown, or projecting, from 
cars. Baltimore, etc., R. Co. v. Hos- 
kinson, 211 Fed. 574, 128 CCA 174 
(mail catcher); Thompson v. St. 
Louis Southwestern R. Co., 243 Mo. 
336, 148 SW 484 (car door); St. Louis 
Southwestern R. Co. v. Balthrop, 
(Tex. Civ. A.) 167 SW 246 (scantling 
thrown from a train). (6) As to fur- 
nishing defective cars or premises. 
Rooney v. St. Louis-San Francisco 
R. Co., (Mo. A.) 286 SW 153. (7) 
As to persons at stations. Washing- 


ton, etc., Electric R. Co. v. Weldon, 
128 Md. -318, 97 A 637; Godfrey v. 
New York Cent., ete., R. Co., 161 N. 


Y. 565, 56 NE T1; Banderob.v. Wis- 
consin Cent. R. Co., 133 Wis. 249, 113 
NW. 738. (8) As to persons working 
about the tracks or cars. Kingrey v. 
New York, etc., R. Co., 297 Fed. 376; 
McNamara v. Boston, etc., R. Co., 202 
Mass. 491, 89 NE 131; Mississippi 
Cent. R. Co. v. Lott, 118 Miss. 816, 80 
S 277 [certiorari den 249 U. S. 616 
mem, 39 SCt 391 mem, 638 L. ed. 803 
mem]; Applegate v. Quincy, etc., R. 
Co., 252 Mo. 173, 158 SW 376; Hall 
vy. Missouri Pac. R. Co., 219 Mo. ae 
118 SW 56; St. Louis, ete., R, Co 

Cole, 49 Okl. 1, 149 P 872, LRA9ISF 
866; McFarlane v. Chicago, etce., R. 
Co., 129 Wash. 280, 224 P 581 (sudden 
stopping of a train). See also Mur- 
phy v. Chicago, etc., R. Co., 210 Ill. 


A. 188. (9) As to the ejection of 
‘trespassers. Busick v. Illinois Cent. 
RaACo;. 201-111) AS, 68 ‘authority’ of 


police officer); Jones v. Mobile, etce., 
+R: Co., (Ky.) 127 SW 144; Kruse v. 
New York Cent., etc., R. Co., 146 App. 
Div. 485, 131 NYS 639; Panhandle, 
etc., R. Go. v. Daldorf, (Tex. Civ. A.) 
266 "SW 208. (10) As to duty to tres- 
Ree Pecos, etc., R. Co. v. Trow- 

61 Tex. Civ. A. 53, 130 SW 588. 
(1) As to children stealing rides on 
trains. Louisville, etc., R. Co. .v. 
Steele, 179 Ky. 605, 201 Sw 43, LRA 
1918D 317. (42) AS to right of train 
operators to assume that person near 
track would not go on or dangerously 
near it. Southern R. Co. v. Wright, 
207 Ala. 411, 92 S 654; Thomas. v. 
Oregon Short Line R. Co., 47 Utah 
394, 154 P 777. (13) As to persons 
injured while attempting to rescue 
another. Ingram vy. Jackson, 206 Il. 
A. 466. (14) An instruction that the 
words of a statute, “occasioned in 
whole or in part by the want of a 
fence,’’ meant that the injury followed 
incidentally or, indirectly from the 
want of the fence was not subject to 
objection by plaintiff as excluding a 
finding that the injury was the direct 


‘ville, ete., R. 


result of the absence of a fence, since 
such absence could not be the proxi- 
mate cause of the injury, but only 
the occasion. Berndl v. Director Gen. 
of Railroads, 177 Wis. 210, 188 NW 81. 
(15) An instruction that, if plaintiff 
was inspecting the car under the em- 
ployment of one authorized to em- 
ploy or direct him there, ‘the was 


-where he had a right to be was not 


erroneous. Lake Erie, ete., R. Co. v. 
Hennessey, 177 Ind. 64, 97 NE 331. 


[b] Instructions held erroneous or 
properly refused: (1) As to knowl- 
edge of user of track. Ervin v. St. 


Louis, ete.,) R.Co., 158. Mo: )A. 1, 139 
SW 498. (2) As to care required of 
railroad. Smithwick v. Pacific Elec- 
trie. R. Co., 206°. Cale 2915" 274<P 980; 
Southern R. Co. v. Waggoner, 20 Ga. 
A. 257, 93 SE 108; Allen vy. Chicago, 
etce., R. Co., 104 Kan. Wo ioe, LOob. 
(in action for death of employee of 
industrial plant killed on siding); 
Crosman y. Southern Pac.'Co., 42 Nev. 
92, 173 P 223 (a general instruction, 
leaving it to the jury to apply the 
same standard of duty in the manage- 
ment of trains toward one on the 
track, whether rightfully or wrong- 
fully there, is erroneous); Houston, 
6tc,, Rs Cos We Smiths) (7%. Rex. Lion 3 
SW 972. (3) As to negligence after 
discovered peril. Louisville, ete., R. 
Co. v. Johnson, 204 Ala. 150, 85 S 372 
(blowing whistle promptly); Louis- 
ville, etc., . Co. v. Abernathy, 192 
Ala. 629, 69 S 57; Brown v. St. Louis, 
ete: Riv€og U7 1 Ala. 3102) 55) Sr Lore 
Carlson vy. Connecticut Co., 94 Conn. 
131, 108 A 531, 8 ALR 569; Hines v. 
May, 191 Ky. 493, 230 SW 924; Carney 
v. Chieago, ete., R. Co., (Mo.) 23 SW 
(2d) 993; Dalton v. Missouri, etc., R. 
Co., 276 Mo. 663, 208 SW 828; Dutcher 
v. Wabash R. Co., 241 Mo. 137, 145 SW 
63; Crow v. Wabash, etc., R. Co., 23 
Mo. A. 357; Gulf, etc., R. Co. v. Phil- 
lips, (Tex. Civ. A.) 183 SW 806; Max- 
field v. Texas, etc., Ry. Co., 54 Tex. Civ. 
A. 519, 117 SW 483; Bralley v. Norfolk, 
etc., R. Co., 66 W. Va. 462, 66 SE 653. 
(4) "As to persons at stations. Louis- 
Co. v. Brown, 107 SW 
321, 32 KyL 1002; Piper v. Boston, 
etc., R.. Cou T5 NSE. 228,72: A. 1024 
(where defendant railroad ran a shift- 
ing engine overa track through a pas- 
senger train shed in an unusual way 
at high speed and without warning, 
injuring plaintiff, an express com- 
pany employee awaiting a passenger 
train, who knew from seven years’ 
experience that it was the custom for 
such engine not’ to run over 
such track until after arrival of the 
passenger train, an instruction that 
the engineer was warranted in assum- 
ing that plaintiff would stop before 
he reached the track was properly re- 
fused); Collins v. Central R. Co., 90 
ND E598) DOW A S28 ib) PAS, co 
trespassers. Southern R. Co. v. Fisk, 
159 Fed. 373, 86 CCA 373; Louisville, 
ete., R. Co. v. 'Woolfork,, 99 SW 294, 
30 KyL 569 (the only instruction that 
should be given is to tell the jury that 
plaintiff was a trespasser and that 
defendant owed him no lookout duty 
but was bound only to exercise rea- 
sonable diligence after his peril was 
actually discovered to avoid injuring 
him); Dutcher v. Wabash R. Co., 241 
Mo. 137, 145 SW 638. (6) As to chil- 
dren playing about cars. Martin v. 
Northern Pac, R. Co., 51 Mont. 31, 149 
P'89. (7) As to persons working 
about ine tracks or cars. Chesapeake, 
etc., Co. v. Cochran, 22 F. (2d) 22; 
Rinbaie Great Southern R. Co. Vv. 
Foley, 195 Ala. 391, 70 S 726 (an in- 
struction that a mere announcement 
that a train was coming was insuffi- 
cient, unless every one heard it, was 
inaccurate, where the duty of the 
railroad’s servants was only to give 
reasonable notice in a _ reasonable 
way); St. Louis, ete., R. Co. v. Clem- 


ents, 93 Ark. 15, 1283 SW 783; _Pitts- 
burgh, GC, jibe) Co. v. Ellis, 61 Ind. A. 
172, 110 NE, 228; Louisville, etc., R. 
Co. v. Hurst, 132 Ky. 121, 116 SW 291; 


Laughlin v, St. Louis, etc., Co., 144 
Mo. A. 185, 129 SW 1006; Conrad v. 
New York Cent., etc., Co., 137 App. 


Div... 372,121 NYS 4 [motion to 
dism app den 198 N. Y. 599, 92 NE 1081 
(aff 201 N. Y. 514; 94 NE 1093) ]. (8) 
As to the nea to keep a lookout. 

Louisville, ete., Co. v. Turney, 183 
Ala. 398, 628 Rae: St. Louis, ete, R. 
Coun Gibson, 107 Ark. 431, 155 SW 
510; Hufft v. St. Louis, etc., R. Co., 222 
Mo. 286, 121 SW 120; Missouri, 'etc., 
R. Co. v. Wolf, 76 Okl. 195, 184 P 765 
(a requested instruction that, if de- 
fendant railroad company had posted 
the “no trespass” signs and had oth- 
erwise notified persons not to use its 
track as a pathway, persons thereaft- 
er using it were trespassers, was in- 
correct in not taking into considera- 
tion that continued use of track as 
a pathway may place additional bur- 
den on the company to ‘look out for 
persons thereon). (9) As to keeping 
the premises a a safe condition. Lou- 
isville, ete., Co. v. Schneider, 174 
Ky. 727, 192 Sw 834. (10) As to the- 
proximate cause of the injury. Rob- 
erts v. New York, etc., R. Co., 107 
Conn. 681, 142 A 455; Cogdell v. Wil- 
mington, ete. R. Co., 130. N.2C.y 8138; 
41 SE 541; Rio Grande, etc), Re Conv 
Martinez, "39 Tex. Civ. A. 460, 87 SW 
853. (11) As to whether engineer ex- 
ercised ordinary care. St. Louis, etc., 
R. Co. v. Evans, 96 Ark. 547, 132 SW 
648 (instruction making the good 
faith of the engineer the test of or- 
dinary care). (12) Instruction sub- 
mitting question of law to jury. Ber- 
nier v. Illinois Cent. R. Co., 213 Ill. 
A. 530 (whether deceased was lawful- 
ly on tracks). (13) Instruction that 
the jury may determine for them- 
selves what precaution defendant was 
bound to take, as what such precau- 
tions might be supposed to be should 
be defined by the court. Archer v. 

New York, etec., R. Co., 19 NYWklyDig, 
10. (14) "Charge that railroad must 
see that premises are in such condi- 
tion invitees may approach and re- 
niain in safety. Southern R. Co. vy. 

Bottoms, 35 Ga. A, 804, 134 SE 824. 

(15) An instruction that, if the place 
of injury “had not, for a long time 
been used as a passway by a large 
number of pedestrians with the 
knowledge and consent of defendant,” 

deceased was a trespasser, and de- 
fendant was not required to keep a 
lookout for him, and that if the jury 
found that the motorman used ordi- 
nary care to avoid striking him, they 
should find for defendant, was errone- 
ous. Rice v. Jefferson City Bridge, 

etc., Co., (Mo.) 216 SW 746. 


[ec] Instruction as to the effect of 
user of a railroad track by the pub- 
lic, with the consent of the railway 
company, on the liability of the rail- 
road for injuries to a person on the 
track at such’ point, should present 
two indispensable constituents of us- 


ler, namely, the physical facts neces- 


sary to constitute the user, its char- 
acter, nature, and duration, and the 
consent of the railroad company to 
such user, or its knowledge of, or ac- 
quiescence therein. Ervin v. St. Lou- 
Peas? Ry. Co., 158 Mo. A. 1, 189 SW 


20. Johnson v. Chicago, ete., R. Co., 
58 Iowa 348, 12 NW 329 (instructions 
in an action to recover damages for 
ejecting a trespasser from a railroad 
station house held to be sufficiently 


explicit); West Virginia .Cent., etc., 
R. Co. v. State, 96 Md. 652, 54 A 669, 
61 LRA 574. 

21. Texas, etc., R. Co. v. Short, 


(Tex. Civ. A.) 58 SW 56 (holding that, 
where the court charges that if de- 


SS a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 ae 


§ 2288] 


the facts of the case.22 
ed as to the burden of proof.?® 
should be applicable to the issues,?* 


fendant failed to use ordinary care, 
etc., and such want of ordinary care 
was a proximate cause of the injuries 
to plaintiff, it should also give an in- 
struction defining the term “proxi- 
mate cause” as used in the charge). 


[a] Instructions held proper.—(1) 
An instruction defining ‘‘licensee.” 
Missouri, ete., R. Co. v. Wolf, 76 Okl. 
195, 184 P 765. (2) An explanation 
of what the court meant by “peril.” 
Parham v. Ft. Worth, etc., R. Co., 51 
Mex.) Give Ae 61d 9 103) SW) ib ae a COD 
“wanton” injury defined. Southern 
Pac. R. Co. v. Svensden, 13 Ariz. 111, 
108 P 262; Westbrook v. Chicago, etc., 
R. Co., 248 Ill. A> 446; Atchison, etc., 
me Con wvecrbaker, 79% Kan. "183; 98 P 
804, 21 LRANS 427. 


22. Texas, etc., R. Co. 
(Tex. ‘Civ. A.) 58 SW. 56. 


23. U. S.—Chesapeake, etc., R. Co. 
ash etic 187 Fed. 568, 109 CCA 


Ala.—Smith v. Louisville, etc., R. 
Co., 219 Ala. 676, 123 S 57; Louisville, 
etc., R. Co. v.-Rayburn, 192 Ala. 494, 
68 S 356; Louisville, etc, R. Co. v. 
Turney, 183 Ala. 398, 62 S 885; Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 119 Ala. 525, 25 S 251, 72 AmSR 
943 (holding that an instruction to 
find for defendant unless the evidence 
satisfies the jury that its engineer 
wantonly injured plaintiff exacts too 
high a degree of proof, since plaintiff 
is not required to satisfy the jury ab- 
solutely of intentional wrong, but only 
reasonably to satisfy it). 


Ga.— Pope v. Seaboard Air-Line R. 
Co., 21 Ga. A. 251, 94 SE 311. 

Minn.—Palyo v. Northern Pac. R. 
Co., 144 Minn. 398, 175 NW 687. 


Tex.—Missouri, etc., R. Co. v. Luten, 
(Civ. A.) 228 SW 159 [rev 203 SW 
909]. 


v. Short, 


[a] Thus (1) where by statute 
proof of the injury by the operation 
of trains plaees the burden on de- 
fendant, a charge that, if plaintiffs 
have shown that the personal injury 
and damage to personal property was 
done on account of the running of the 
engine and train of defendant railroad 
company, the burden is on defendant 
to show that it used reasonable care 
to prevent the injury, and, if it shows 
that, it would not be liable, otherwise 
it would be, provided plaintiff could 
not by ordinary care have prevented 
the injury, is proper (Alabama Great 
Southern R. Co. v. Brown, 138 Ga. 328, 
75 SH 330); (2) and it is not error 
to charge that the burden is on plain- 
tiff to show that he was injured, or 
that his property was injured, and 
then the burden would be on defend- 
ant railroad to show that it used all 
ordinary and reasonable care to_pre- 
vent the injury (Alabama Great 
Southern R. Co. v. Brown, supra). 
(3) In Georgia, in an action for in- 
juries caused by being struck by de- 
fendant’s engine while on its tracks, 
it is not error to give in the charge 
Code § 3033, providing that for inju- 
ries inflicted in the operation of their 
roads, railroad companies shall make 
it appear that their agents have exer- 
cised all ordinary and reasonable care 
and diligence, the presumption in such 
cases being against the company. 
Western, etc., R. Co. v. Abbott, 74 Ga. 
851, 

24 See infra § 2290. 


25. Baltimore, etc., R. Co. v. Char- 
vat, 94 Md. 569, 51 A 413; Anderson 
v. Union Terminal R. Co., 161 Mo. 411, 
61 SW 874; Willis v. Atlantic, etc., R. 
Gol, 122: NsC: 905, 29 SH 941; Inter- 
national, etc., R. Co. v. Jackson, 41 
Tex. Civ. A. 51, 90 SW 918. 


[a] Instructions held proper or er- 


The jury should be instruct- 
The instructions 
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prove,°® 
and to the facts 


roneously refused: (1) In respect of 
defendant’s negligence and consequent 
liability, under Ga. Civ. Code § 2321. 
Atlanta, etc., R. Co. v. Roberts, 116 
Ga. 505, 42 SE 753. (2) As to negli- 
gence toward the person’s working 
about the tracks or cars. McFarlane 
v. Chicago, etc., R. Co., 129 Wash. 230, 
224 P 581. (3) In moving cars, with- 
out warning, against a car in or about 
which the injured person was at the 
time of the injury. Winkler v. Ter- 
minal R. Assoc., (Mo. A.) 232 SW 
482; Jefferson, etc., R.-Co. v. Blair, 
(Tex. Civ. A.) 224 SW 546; Chicago, 
ete,; Ri-Co. 'v. Oliver, (Tex. Clv; vA.) 
159 SW 8538; Missouri, etc., R. Co. 
Vo.Thomas, (Tex: Civ. A») 107° SW 
868; Copley v. Union Pac. R. Co., 
26 Utah 361, 73 P 517. (4) In remov- 
ing a trespasser from a train. Mar- 
cum v. Missouri, etc., R. Co., 139 Mo. 
A..217, 122 SW 1148; Lewis v. Nor- 
folk, ete., R. Co., 182 N. C. 382, 43 SE 
919; Houston, ete., R. Co. v. Ruther- 
ford, 94 Tex. 518, 62 SW 1056 [aff 
(Civ. A.) 62 SW 1069]; Panhandle, 
etc., R. Co. vy. Daldorf! (Tex. Civ. A.) 
266 SW 208. (5) In failing to exer- 
cise proper precautions after discov- 
ering the injured party’s peril. South- 
ern R. Co. v. Sutton, 179 Fed. 471, 
103 CCA 51; Hines v. Johnson, 151 
Ark. 549, 2836 SW 835; London Guar- 
antee, etc., Co. v. Southern Pac, Co., 
53 Cal. A. 599, 200 P 805; Chicago, 
ete: R.oCo. Wa vorty, 15S stl. 432 62 
NE 64 [aff 56 Ill. A. 242]; Christian- 
sen v. Illinois Cent. R. Co., 140 Iowa 
345, 118 NW 387; Prince v. Illinois 
Cent. R. Co., 99 SW 298, 30 Kyl 469; 
Neary v. Northern Pac. R. Co., 41 
Mont. 480, 110 P-226; East Tennessee, 
etce., R. Co..v. Winters, 85 Tenn. 240, 
1 SW 790; Brown v. Griffin, 71 Tex. 
654, 9 SW 546; Missouri, ete., R. Co. 
v. Saunders, (Tex. Civ. A.) 103 SW 
457 [rev on other grounds 106 SW 
321]; Texas, etc., R. Co. v. Patterson, 
(Tex. Civ. A.) 102 SW 138; Texas, 
ete. RasCo. ws all.  CCiv. gA. 73 Swi 
420 [rev on other grounds 96 Tex. 622, 
75 SW 4]; Kyne v. Southern Pac. Co., 
41 Utah 368, 126 P 311. (6) In run- 
ning without lights @ night. Carter 
v. Seaboard Air Line R. Co., 114 S. C. 
517, 104 SE 186. (7) In failing to 
keep a,lookout (Atlantic Coast Line 
R. Co. v. Adams, 7 Ga. A. 146, 66 SE 
494; McCall v. Southern R. Co., 129 
N. C. 298, 40 SE 67; Missouri, etc., 
R. Co. v. Schroeter, (Tex. Civ. A.) 134 
SW 826) (8) or give signals (Thomp- 
son v. Quincy, etc., R. Co., (Mo.) 18 
SW _ (2d) 401; Gould vy. Chicago, etce., 
R. Co., 8315 Mo. 713, 290 SW 185; Beard 
Vv. Missouri Pace. R. Co.; 272° Mo: 142; 
197 SW 907). (9) An instruction as 
to the duty of the company if the jury 
found the path was continuously used 
with the company’s knowledge. Hub- 
bard v. Wabash R. Co., (Mo.) 193 SW 
579. (10) An instruction authorizing 
the jury to consider whether a fence 
would have ‘prevented, or tended to 
prevent,” plaintiff's entry on the right 
of way. Schwind v. Chicago, etc., R. 
Co., 140 Wis. 1, 121 NW 639, 133 AmSR 
1055. (11) A charge confining the 
negligence to that of the engineer. 
Tyler vy. Atlantic Coast Line R. Co., 
104 S.C. 107, 88 SH 541.. (12) An in- 
struction predicated on the assump- 
tion that the injured person came sud- 
denly back on the track in front of 
the engine. Matz v. Missouri Pac. 
R. Co., 217 Mo. 275, 117 SW 584. (13) 
There being no evidence that dece- 
dent indicated he was suddenly go- 
ing to step immediately in front of 
approaching engine, an instruction 
that, if the engineer could not have 
avoided him, recovery is barred, is 
proper. Sims v. Alabama~ Great 
Southern R. Co., 197 Ala. 151, 72 S 328. 
(14) Wheré there was evidence that 
deceased was lying on defendant’s 


‘facts. 


[52 C.J.] 747 


which are admitted or which the evidence tends to 
and should not be confusing or mis- 


track when discovered, the court 
should have instructed that, if the 
jury believed that deceased just be- 
fore he was run over was sitting or 
lying on the track, defendant was not 
liable, unless he was actually dis- 
covered in time to save him by stop- 
ping the train. Louisville, etc., R. Co. 
v. Smith, 186 Ky. 32, 216 SW 1063. 


{b] Instructions held erroneous:or 
properly refused: (1) In respect of 
defendant’s negligence generally. St. 
Louis, ete., R. Co. v. Jackson, 96 Ark. 
469, 132 SW 206, 31 LRANS 980; 
Woodruff v. Georgia Pac. R. Co., 86 
Ga. 318, 12 SE 749; Pittsburgh, etce., 
R. Co. v. Boughton, 81 Ind. A. 129, 
142 NE 869; Allen v. Chicago, etc., 
R. Co,, 104 Kan. 23, 178 P 395; Bal- 
timore, etc., R. Co. v. Deck, 102 Md. * 
669, 62 A 958; Ulrich v. Grand View 
R. C€o:,? (Mo,)-=252; SW 87% “Scotty. 
Davis, 216 Mo. A. 430, 270 SW 433; 
Calhoun vy. Schaff, (Mo. A.) 229 SW 
277; Jones v, Chicago Great Western 
R. Co., 97 Nebr. 306, 149 NW_ 813; 
Bonner v. Chicago, etc., R. Co., 77 Okl. 
18, 185 P 1093; Missouri, etc., R. Co. 
v. Scruggs, (Tex.) 106 SW 778 [aff 107 
SW 1198]; Mexican Cent. R. Co. v. 
Rodriguez, (Tex. Civ. A.) 133 SW 690; 
Jensen v. Utah R. Co., (Utah) 270 P 
349. (2) In not discovering the in- 
jured party’s peril in time to prevent 
the injury. St. Louis, ete., R. Co. v. 
Jordan, 65 Ark. 429, 47 SW 115; South- 
ern R. Co. v. Hill, 125 Ga. 354, 54 SE 
113; Louisville, ete., R. Co. v. Mil- 
ler, 1384 Ky. 716,°121 SW 648, 135 
AmSR 433; Jensen v. Utah R. Co., 
(Utah) 270 P 349. (38) In failing ta 
use proper precautions after the in- 
jured party’s peril, was _ discovered. 
Robbins v. Pennsylvania Co., 245 Fed. 
435, 157 CCA 597; Southern R. Co. v. 
Dugless, 169 Ky. 360, 183 SW 937; 
Louisville, ete., R. Co. v. Kenney, 162 
Ky. 403, 172 SW 683; Louisville, etc., 
R. Co. v. Burch, 155 Ky. 731, 160 SW 
252; Smith v. Illinois Cent. R. Co., 
90 SW 254, 28 KyL 723; Pennsylvania 
R. Co. v. Bell Concrete Constr. Co., 153 
Md. 19, 137 A 503; Mobile, etc., R. Co. 
v. Robinson, 132 Miss. 841, 96 S 749; 
Woods v. Wabash R. Co., 188 Mo. 229, 
86 SW 1082; Piper v. Boston, etc., R. 
Co., 75 N. H. 228, 72 A 1024; Hun- 
Singer v. Carolina, ete, R. Co., 194 
N. C. 679, 140 SE 608; Missouri, ete.,. 
R. Co. v. Mitcham, 57 Tex. Civ. A. 134, 
121 SW 871; Shetter v. Ft. Worth, 
ete., R. Co., (Tex. Civ. A:) 58 SW 179, 
30° Tex. Civ. “Ay 586," (SWi- 3a See 
Louis, etc., R. Co. v. Brown, 30 Tex. 
Civ. A. 57, 69 SW 1010; Internation- 
al, etc., R. Co. v. Eason, (Tex. Civ. A.) 
35 SW 308; Tyler v. Sites, 88 Va. 
470, 13 SE 978. (4) As to lookout. 
Louisville, etc., R. Co. v. Hyde, 221 
Ky. 39, 297 SW 814; Jensen v. Utah 
R, Co., (Utah) 270 P 349. (5) As to 
signals. Svetkovic v. Union Pac. R. 
Co., 95 Nebr. 369, 145 NW 990. (6) 
As to not having a man on the front 
car of those backed against the sta- 
tionary. car. Missouri, etc., R. Co. v. 
Briscoe, 102 Tex. 505, 119 SW 844. 
(7) As to the right to go upon a tres- 
tle (Swanson y. Moline, ete., Tract. 
Co., 204 Ill. A. 144) (8) or through 
railroad yards (Winnie v. Lake Shore, 
ete., R. Co., 160 Mich. 334, 125 NW 
3851). (9) As to persons working 
about the tracks. Cleveland, ete., R. 
Co. v. Gossett, 172 Ind. 525, 87 NE 
728. (10) As to custom of receiving 
freight on a cotton gin platform a‘d- 
joining freight platform... Missouri 
Paci Ra-Co.. Vv. Kirby, 152, Ark, 1905 *23% 
SW 687. (11) As restricting the 
rights of the parties to immaterial 
Pittsburgh, etc. R, Os aVS 
Cozatt, 39 Ind. A. 682, 79 NE 534. (12) 
An instruction to find for plaintiff, if 
from the evidence the jury believe the 
accident was caused by :the improper 
construction of a car, is properly re- 
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leading,?® argumentative,?? or conflicting, incon- , the instruction should be complete in itself, 
sistent, or contradictory.2% To be sufficient, | but instructions are to be considered as a 


fused where there is evidence show- 
ing that it was caused by the rate 
of speed and there is no evidence 
tending to show a faulty construction. 
Missouri, ete., R. Co. v. Lyons, (Tex. 
Civ. A.) 53 Sw 96. (13) Where there 
is no evidence that defendant saw or 
knew of the injured party’s danger, an 
instruction that, although there was 
contributory negligence, yet, if the 
injury could have been prevented by 
reasonable care on the part of defend- 
ant’s employees after discover ing the 


danger, defendant is liable, is er- 
roneous. Williams vy. Kansas City, 
étc., R. Co., 96 Mo. 275, 9 SW 573. 


(14) Where there is evidence war- 
ranting a finding that plaintiff was a 
trespasser, a request assuming that 
plaintiff owed defendant the duty of 
exercising ordinary care is properly 
refused. Hern v. Southern Pac. Co., 
29 Utah 127, 81 P 902. (15) An. in- 
struction that deceased track labor- 
er was presumed to have exercised 
ordinary care is properly refused, 
where there was an eyewitness to 
the accident. London Guarantee, 
etc., Co. v. Great Northern R. Co., 197 
Wis. 241, 221 NW 762. 


[c] Where admitted facts require 
proof of willful or wanton injury to 
authorize a recovery, and the decla- 
ration charges mere negligence (1) it 
is error to give an instruction author- 
izing a recovery on proof of the neg- 
ligence charged in the declaration 
(Illinois Cent. R. Co. v. Hicher, 202 
Ill. 556, 67 NE 3876 [rev 100 Ill. A. 
599]), (2) and such error is not 
cured. by an instruction given at de- 
fendant’s request requiring proof of 
willful or wanton injury (Illinois 
Cent. R. Co. v. Hicher, supra). 


[d] Unavoidable accident.—The 
failure of defendant to plead unavoid- 
able accident does not defeat his right 
to an instruction thereon where there 
is evidence tending to show that the 
injury was a result of such accident. 
Galveston, etce., R. Co. v. Washington, 
94 Tex. 510, 63 SW 534 [aff 25 Tex. 
Civ. A. 600, 63 SW 538]. 


{e] Issue as to whether defendant, 
by €xercise of reasonable care, after 
plaintifi’s negligence could have 
avoided the injuries should be submit- 
ted, after submitting the issues as to 
the negligence of plaintiff and defend- 
ant, where there is evidence on which 
to base it. Baker v. Wilmington, etc., 
R. Co., 118 N. C. 1015, 24 SE 415. 


{f] Instruction based on hypo- 
thetical case not supported by the 
evidence or omitting material portions 
thereof, and which tends to mislead 
the jury, should not be given. Sea- 
board, ete., R. Co. v. Joyner, 92 Va. 
354, 23 SE 773. 

26. [a] Instructions held mislead- 
ing: (1) In general. Mobile, etc., R. 
Co. v. Blakely, 59 Ala. 471; De Soto 
v. Pacific Blectric R. ‘Co;, 49 Cal. A. 
285, 193 P 270; Follett v. Illinois Cent. 
R. Co., 213 Til. “A. 62 [rev on other 
grounds 288 Ill. 506, 123 NE 592]; 
Baltimore, etc., R. Co. v. Charvat, 94 
Md. 569, 51 A "413; Cederson Vv. Ore- 
gon R., ’ete., Co., 38 Or. 343, 62 P 637, 
63 P 163; White v. Augusta, etc., R. 
Co., 30 S. C. 218, 9 SE 96; Sabine, etc., 
R. Co. Vv. Hanks, 79 Tex. 642, 15 SW 
476; San Antonio, etc., R. Co. v. Jazo, 
Tex. Civ. A.) 25 SW 712. (2) As to 

efendant’s negligence in failing to 
use proper precautions to avoid a dis- 
Covered peril. Texas, etc., R. Co. v. 
Harby, 94 Fed. 303, 36 CCA 353; Cen- 
tral of Georgia R. Co. v. Stewart, 
178 Ala. 651, 59 S 507; Chesapeake, 
etct bi Conv. Montjoy, 148 Ky. 279, 
146 SW 3:71; Thompson v. Quincy, 
etc., R. Co., (Mo.) 18 SW (2d) 401; 
Dutcher v. Wabash R. Co., 241 Mo. 
137, 145 SW 68; Cincinnati, ete, R. 


Co. v. Wright, 133 Tenn. 74, 179 SW 
641; International, etc., R. Co. v. Gar- 
cia, 75 Tex. 583, 13 Sw 223; Gulf, 


(3) As to defendant’ s wan- 
tonness or recklessness. Louisville, 
etc., R. Co. v. Orr, 121 Ala. 489, 26 s 
35. (4) As’ to plaintiff’s right to be 
on bridge. Collins v. Chicago, etc., 
R. ~Go., 150 Wis. '305, 1386 NW 628 
(that plaintiff had no excuse for be- 
ing on the trestle, unless his presence 
was absolutely necessary). (5) As me 
the duty owed injured person. South 
ern R. Co. v. Wahl], 196 Ind. 581, 149 
NE 72; O’Dell v. Louisville, etc., Naep 
Co., 200 Ky. 745, 255 SW 550. (6) As 
to status of ate aon injured. Mis- 
souri, etce., Co. v. Briscoe, (Tex. 
Civ. A.) 136 Buy 278. (7) As to look- 
outs. ~Louisville, ete., R. Co. v. Rog- 
ers, 136 Ga. 674, 71 SE 1102; Thomas 
v. Chicago, etc., R. Co., 93 Iowa 248, 
61 NW 967; Washington, etc., R. Co. 
v. Ward, 119 Va. 334, 89 SE 140. (8) 
As to the right of a pedestrian to 
walk upon a private road. Louisville 
R. Co. v. Smock, 147 Ky. 345, 144 SW 
40. (9) On the issue whether prop- 
er care required defendant to warn 
persons working on the track that a 
train was about to be moved. Chi- 
cago, ete., R. Co. v. Anderson, 166 Ill. 
572, 46 NE 1125 [aff 67 Ill. A. 386]. 
(10) In failing to state whether the 
engineer had reason to apprehend the 
presence of any one on the track, 
whether he saw deceased in time to 
stop his engine, and whether deceased 
used ordinary care in going on the 
track. Chicago, etc., R. Co. v. White, 
26 Til. A. 586. (11) In-an action for 
injuries to a person falling from a 
plank extending from the door of a 
depot to the ground. St. Louis, etc., 

R. Co. ‘v.. Dunean, 119. Ark. 287,177 
SW 1132. (12) That, if deceased met 
his death as result of an “accident” 
solely, the verdict must be for de- 
fendant, is. confusing, the word “‘ac- 
cident” being defined as any ,unpleas- 
ant or unfortunate occurrence causing 
injury, loss, suffering, or ‘death, and 
while it may signify an unexpected 
occurrence to which no cause is as- 
signable, its meaning, both literary 
and popular, is broader. Grauer v. 
Alabama Great Southern R. Co., 209 
Ala. 568, 96 S 915. (13) Where an 
employee of a _ railroad company 
brings action for injuries against the 
company which owns the_ tracks 
where the accident occurred, an in- 
struction as to credit to be given for 
the benefits paid under the Federal 
Employers’ Liability Act. Wagner 
Vv. Chicagoyvete., Ri Co., 180- Hi Avy 196 
[aff 265 Ti. 245, 106 NE 809, AnnCas 
1916A 778]. 


[b] Instructions held not mis- 
leading: (1) In general. Hughes v. 
Detroit, etc., R. Co., 78 Mich. 399, 44 
NW 396. (2) As to right of plaintiff 


to be in station. Croft v. Chicago, 
ete., R. Co., 182 Iowa 687, 108 NW 
1053. (3) As to defendant’s negli- 


gence in failing to use proper. pre- 
cautions to avoid the discovered peril. 
Pyatt v. Chesapeake, etc., R. Co., 179 
Ky. 318, 200 SW 476; Galveston, etc., 
R.. ‘Co. \v. Olds, (Tex. Give Aa) 112 Siw 
187; International, ete: RR: -Co.. v. 
Munn, 46 Tex. Civ. A. 276, 102 SW 442; 
Olivares v. San Antonio, etce., 
37 Tex. Civ. A. 278, 84 SW 248; 
souri, etc., R. Co. v. Hammer, : 
Civ. A, 354, 78 SW 708. (4) As to 
defendant’s negligence in failing to 
have a lookout on the end of cars. 
Boulden v. Louisville, ete., R. Co., 
(Ky.) 112 SW 936; Hubbard v. Wa- 
bash R. Co., (Mo.) 193 SW 579; Jaffi v. 
Missouri Pac. R. Co., 205 Mo. 450, 103 


SW 1026; St. Louis Southwestern R. 
Co. v. McCauley, (Tex. Civ. A.) 134 
SW 798; Galveston, etce., R. Co. v. 


Olds, (Tex. Civ. A.) 112-SW 787. (5) . 
As to lookout duty. St. Louis South- 

western R. Co. v. Driver, (Tex. Civ. 
A.) 137 SW 409; Mexican Cent. R. Co. 
v. Rodriguez, (Tex. Civ. A.) 133 SW 
690. (6) In actions for injuries to 
persons working about the tracks or 
ears. Louisville,.etc., R. Co. v. Wil- 
liams, 183 Ala. 138, 62 S 679, AnnCas 
1915D 483; Nashville, etc., R. v. Wade, 
127 Tenn. 154, 153 SW 1120, AnnCas 
1914B 1020; St. Louis, ete., R. Co. v. 
Whatley, (Tex. Civ. A.) 212 SW 968; 
San Antonio, etc., R. Co. v. Tracy, 61 
Tex. Civ. Al 574, 130) SW 9639) 9¢7) 
That the railroad must use ordinary 
care to discover and remedy a defec- 
tive car. Slater v. Atchison, etc., R. 
Co., (Mo. A.) 24 SW (2d) 660. (8) 
To the effect that a pedestrian on a 
track used by the public for travel 
to such extent as to constitute notice 
of his presence had the rights of a 
licensee entitled to lookout and no- 
tice by operators of a train backing 
along the track on a dark night, re- 
gardless of the statute requiring sig- 
nals, if the point was a traveled place. 
Carter v. Seaboard Air Line Ri Co 
114 S. C. 517, 104 SE 186. (9) That 
the jury should consider the place at 
which the accident occurred, the con- 
dition of the roadbed, the use of the 
track, the probability of pedestrians 
being on the track, and determine 
whether the servants of defendant ex- 
ercised ordinary care. Denbeigh v. 
Oregon-Washington R., ete., Co., 23 
Ida. 663, 132 P 112. (10) Where de- 
fendant’s theory was that decedent 
was a trespasser, while plaintiff's was 
that he was a licensee, instruction 
held proper as presenting both the- 
ories. Washington, etc., R. Co. v. 
Ward, 119 Va. 334, 89 SE 140. (11) 
That the jury might consider wheth- 
er or not statutory signals were giv- 
en in determining whether a warning 
was given an injured pedestrian on 
the track. Missouri, etc. R. Co. v. 
Wolf, 76 Okl. 195, 184 P 765. (12) 
In an action for a wanton injury to a 
trespasser. Grauer v. Alabama Great 
Southern R. Co., 209 Ala. 568, 96 S 915. 
(13) On the question whether a brake- 
man exceeded his authority in eject- 
ing a trespasser on a freight train. 
Graham v. St. Louis, ete., R. Co., (Mo. 
A.) 273 SW 221. 


[ce] Instruction mingling two the- 
ories of defense, as that intestate was 
walking along the tracks and was a 
trespasser, and was walking across 
the tracks at the station in a negli- 
gent manner, tends_to intel the 
jury. Chicago, etc., R. Co Huston, 
ieee A. 350 [aff 196 Ill. 480, 63 NE 


[d] Word “foresight,” in a charge 
that if defendant “in the exercise of 
care, prudence, and foresight should 
have had the track protected so as to 
avoid danger therefrom,” is not mis- 
leading. Gulf, etc., R. Co. v. Walker, 
70 Tex. 126, 7 SW 831, 8 AmSR 582. 


27. Alabama Great Southern R. Co. 
v. Guest, 144 Ala. 373, 39 S 654; Mis- 
souri, etc., R. Co. v. Owens, (Tex. Civ. 
A.) 75 SW 579; Lumsden v. Chicago, 
ouey R. Co., 28 Tex. Civ. A. 225, 67 SW 

28. Ark.—Missouri, etc., R. Co. v. 
Duncan, 104 Ark. 409, 148 SW 647. 

Iowa.—Thomas v. Chicago, etc., R. 
Co., 114 Iowa 169, 86 NW 259. 

Mich.—Hughes v. Detroit, ete, R. 
Co., 78 Mich. 399, 44 NW 396: 

Mo.—lLange v. Missouri Pac. R. Co., 
ae Mo. A. 582, 91 SW 989. 


C.—McCall v. Southern R. Co., 
129 'N. C. 298, 40 SE 67. 


Tex.—Sabine, etc., R. Co. v. Hanks, 
79 Tex. 642, 15 SW 47 6. 


————————————— ee — OE — ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_— 


§§ 2288-2289] 


whole -and the faet that one portion consider- 
ed separately might be open to objection does not con- 
stitute error, if the charge is correct in its entirety.?® 
An instruction which covers the case generally is or- 
dinarily sufficient in the absence of a request for fur- 
Although it is error to 
refuse a proper request not sufficiently covered by 
other charges as given,*! such request need not or- 
dinarily be given in its exact language, but it is suffi- [9 
cient if it is covered in substance by the instructions 
as given;°? and a requested instruction may be modi- 
fied so as to correctly state the law,** and it is not er- 
ror to refuse a requested instruction on matters al- 
ready sufficiently covered by the charge as given,** or 
on immaterial or unessential matters,*® or on matters 
not in issue,*® or where such instructions are other- 
wise improper.** Mere errors of form or phraseology 


ther instructions in detail.®° 


[a] Instructions held not conflict- 
ing: (1) That defendant railroad 
should exercise ordinary care in giv- 
ing information to a person in a car 
loading it and an instruction that no- 
tice should be given before the car 
was coupled onto and moved. Mis- 
souri, etc., R. Co. v. Duncan, 104 Ark. 
409, 148 SW 647. (2) In an action 
against a railroad for death of a child 
on its track, instructions both on the 
lookout and warning statutes are not 
improper on any theory that both 
failure to keep a lookout and failure 
to give warning could not have con- 
tributed to the injury, so that both 
could not have been its proximate 
cause. Hines v. Johnson, 145 Ark. 
592, 224 SW 989. 

[b] In Georgia it is error to 
charge, in immediate connection with 
each other, Code §§ 2322 and 3830, 
without explanation of their different 
meanings; the former providing that 
no person shall recover when the in- 
jury is caused by his own negligence, 
and the latter that if plaintiff could 
have by ordinary care avoided the 
consequences of defendant’s. negli- 
gence he cannot recover. Western, 
etc., R. Co. v. Rogers, 104 Ga. 224, 30 
SE 304. 

29. J11.—Bernier Np Illinois Cent. 
Re (Co. 213) Ty. As 53 


Ky .—Louisville, et ae OO. Evie 
smith, 186 Ky. 32, 216 ‘Sw 1063. 


N. Y.—Godfrey v. New York Cent., 
etce., R. Co., 161 Ni Y. 565, 56 NE 77. 


N. C.—Purnell v. Raleigh, etc., R. 
Cowie Ne @7-s32,129° SE 953° 

Tenn.—East Tennessee, etc., R. Co. 
v. Humphreys, 12 Lea 200. 

Tex.—Texas, etc., R. Co. v. Staggs, 
(Civ. A.) 37 SW 609 [rev on other 
grounds 90 Tex. 458, 39 SW 295]; San 
Antonio, ete., R. Co. v. Vaughn, 5 Tex. 
Civ. A. 195, 23 SW 745 

Wis.—Peltier v. Chicago, etc.) RR: 
Co., 88 Wis. 521, 60 NW 250. ‘ 

[a] Erroneous instruction is not 
cured by subsequent. correct charge 
which is in conflict with it. McCowan 
v. Gulf, ete., R. Co., (Tex. Civ. A.) 73 
SW 46. 

30. Texas, etc., R. Co. v. Mother, 5 
Tex. Civ. A. 87, 24 SW 79 (in an ac- 
tion for the death of a trespasser who 
was forcibly ejected from a car in 
motion, it is proper to charge that de- 
fendant is liable if he was compelled 
to leave by one of defendant’s duly 
authorized servants at a time and un- 
der circumstances rendering it “dan- 
gerous” so to do, without charging 
specifically as to the: degree of dan- 
ger). 

31. Galveston, etc., R. Co. v. Wash- 
ington, 94 Tex. 510, 683 SW 534 [aff 25 
Tex. Civ. A. 600, 63 SW 538]; San 
Antonio, ete., R. Co. v. McGill, (Tex. 
Civ. A.) 202 SW 338 [aff (Commn. 
A.) 222 SW 699]; Freeman v. More- 
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are immaterial; 


man, (Tex. Civ. A.) 146-SW 1045; 
Houston, etc., R. Co. v. Jones, (Tex. 
Civ. A.) 83 SW 29. 


[a] Charge on contributory negli- 
gence does not embrace the defenses 
that the accident was the result of un- 
avoidable accident or occurred in a 
manner different from that alleged in 
the petition. Galveston, ett., R. Co. v. 
Washington, 94 Tex. 510, 63 SW 534 
[aff 25 Tex. Civ. A. 600, 63 SW 5388]. 

32. Harris v. Atlantic Coast Line 
R. Co., 1382 N. C. 160, 43 SE 589; Good- 
win v. Atlantic Coast Line R. Co., 82 
S. C. 321, 64 SE 242; Hickey v. Rio 
Grande Western R. Co., 29 Utah 392, 
82), P29> | EHern) vy. ‘Southern’ Pac. (RR: 
Co., 29 Utah 127, 81 P 902- 

33. Alabama Great Southern R. 
Co. v. Brown, 138 Ga. 328, 75 SE 330; 
Toledo, ete., R. Co. v. Miller, 44 Ind. 
A. 227, 88 NE 968. 

Pg U. S.—Rio Grande Western, 

R. Co. v. Leak, 163 U. S. 280, 16 
Sct 1020, 41 L. ed. 160; Eason v. East 
Tennessee, CtCay Et. Co., 51 Fed. 935, 
2 CCA 549. 

Ark.—St. Louis, ete., R. Co. v. Clem- 
ents, 93 Ark. 15, 123 SW 783. 


D. C.—McDermott vy. Severe, 25 
App. Cas. 276 [aff 202 U. S. 600, 26 SCt 
709, 50 L. ed. 1162]. 

Ill.— Follett v. Illinois Cent. R. Co., 
213 Ill. A. 62 [rev on other grounds 288 
Ill. 506, 123 NE 592). 

Md.—West Virginia Cent., etc., R. 
Co. v. State, 96 Md. 652, 54 A 669, 61 
LRA 574. 

Mo.—Woods v. Wabash R. Co., 188 
Mo. 229, 86 SW 1082. 


Mont.—Melzner v. Northern Pac. R. 
Co., 46 Mont. 162, 127 P 146. 

N. Y.—Spooner v. Delaware, etc., 
Ri Go., 115 Ne Y. 22) 21 NE: 696; Clark 
v. New York, etc., 28 me 3 NYS 607. 

Tex.—Missouri, Rc Orme 
Schroeter, (Civ. A.) a37 SW 826; Gal- 
veston, etc., R. Co. v. Levy, 35 Tex. 
Giv. AL el07-209 SW 879. Gulty ete. RR, 
Co, ve, Brown, 33 Tex, Civ. A: 269,..76 
SW 794. 

Utah.—Hickey v. Rio Grande West- 
ern R. Co., 29 Utah 392, 82 P 29. 

Va.—Norfolk, ete., R. Co. v. Hender- 
son, 1132 Vae297, 111 SH .277%. 

35. Chicago Great Western R. Co. 
vy. Troup, 71 Kan. 8438, 80 P 30. 

36. Missouri Pac. R. Co. v. Carey, 
138 Ark. 568, 212 SW 80; Collins v. 
New York, etc., R. Co., 55 N.Y. Super. 
31 [aff 112 N. Y. 665, 20 NE 413]; 
Missouri, etc., R. Co. v. Williams, 50 
Tex. Civ. A. 134, 109 SW_1126; Inter- 
national, etc., R. Co. v. Brooks, (Tex. 
Civ. A.) 54 SW 1056. 

37. Southern R. Co. v. Jones, 172 
Ky. 8, 188 SW 873;-Baltimore, etc., R. 
Co. v. Strube, 111 Md. TEN 11183 ’A 697. 

38. U. S.—Parulo on Philadelphia, 
ete., R. Co., 145 Fed. 664. 
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in instructions, such as are not calculated to mislead 
the jury or to prejudice the rights of other parties, 
88 but where such errors make a 
charge positively erroneous, the charge is bad.*® In- 
structions are not erroneous for failing to state im- 
material matters.*° 
issue and specifically withdrawing all other issues is 
not misleading.*! 


2289] (2) Invading Province of Jury. Issues 
of fact must be submitted to the jury,*? and an in- 
struction is erroneous which invades the province of 
the jury in commenting on the evidence,** as where 
it singles out and gives undue prominence to certain 
parts of the testimony,** or withdraws or excludes 
an issue of fact from the jury by charging on the 
weight of the evidence,*® as by assuming as a mat- 
ter ‘of law the existence or nonexistence of facts in 


An instruction submitting one 


Ala.—Grauer v. Alabama _ Great 
Southern R. Co., 209 Ala. 568, 96,.S 
915; Brown v. St. Louis, ete., R. Co., 
171 Ala. 310, 55 S 107; Alabama Great 
Eid Eh a R. Co. v. Guest, 144 Ala. 373, 


Colo.—Colorado Midland R. Co. v. 
Robbins, 30 Colo. 449, us fie 371. 


Ill.— Chicago, ete., Co. v. Ander- 
son, 166 Dl. 572, 46 NE 1125 [aff 67 
Ill. A. 386]. 


Ky.—Givens v. Louisville, ete.,: R. 
Co., 72 SW 320, 24 KyL 1796. 


Mo.—Thompson y. Quincy, etc., R. 
Co., 18 SW (2d) 401; Anderson v. Un- 
ion Terminal R. Co., 161 Mo. 411, 61 
SW 874; Frick v. St. Louis, etc., icy 
Co.; -t Mo. 5955) Gray ev. Wabash R. 
Co., (A.) 198 SW 1137. 


N. C.—McCall v. Southern R. Co., 
129 N. C. 298, 40 SE 67 


Tex.—Gulf, ete., R. Co. v. Johnson, 
QOUDRExTS Sit, 90 SW 164 [rev on other 
grounds 37 Tex. (Civ. Ay $9588 2svs 
822]; Chicago, etc., R. Co. v. Reames, 
63 Tex. Civ. A. 29, 132-SW 977; Gal- 
veston, etc., R. Co. v. Zantzinger, (Civ. 
A.) 49 SW "677. 


Utah.—Hern v. Southern Pac. Co., 
29 Utah 127, 81 P 902 


39. Central of Georgix Rs iCos cvs 
Finch, 179 Ala. 121, 59 S 619. 


40. Chesapeake, etc., R. Co. v. Ry- 
an, 183 Ky. 428, 209 SW 538. 


41. Gulf, etc., R. Co. v. Brown, 33 
Tex. Civ. A. 269, 76 SW 794. 


42. See supra § 2271. 


43. Louisville, ete, R. Co. 
Schneider, 174 Ky. 727, 192 Sw 834: 
Curtis v. Southern R. Co., 130 N. Cc. 
437, 41 SE 929. 


44. Rio Grande, etc., R. Co. v. Mar- 
tinez, 39 Tex. Civ. A. 460, 87 SW 853. 


{a] Instructions held not objec- 
tionable.—Hubbard vy. Louisville, etc., 
Re Coy LOSISW Belly e2 Koyda 1337 (in 
an action against a railroad company 
for an assault by its baggage-master 
in attempting to remove plaintiff from 
the premises, two instructions with a 
clause appended stating that, if the 
jury believed that the baggage-master 
used more force than was reasonably 
necessary to remove plaintiff, they 
should find for defendant, correctly 
stated the law, and were not objec- 
tionable as giving undue prominence 
to testimony, which the baggage-mas- 
ter was erroneously permitted to give, 
that he used no more force than was 
necessary); John v. Louisville, etc., 

‘ 0 SW 417, 10 KyL 757 (hold- 
ing an instruction as to the duty of 
“those in charge of the train’ not to 
be erroneous as precluding the jury 
from considering any negligence on 
the part of a brakeman or flagman 
thereon). 

45. Duncan v. St. Louis, etc., R. 
Co., 152 Ala. 118, 44 S 418; Alabama 
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‘ 


issue,*® or by assuming or charging that certain facts 
in evidence do or do not constitute negligence on the 
part of defendant,’ or fails to instruct the jury on 
the rule with reference to the contemplation of con- 
sequences in determining the proximate cause.*® 
an instruction which defines negligence and leaves 
the facts of the case to be found by the jury and 
leaves them to say whether the facts found constitute 
negligence as defined is not a charge on the weight 


Great Southern R. Co. v. Hamilton, 
135 Ala. 343, 33 S 157; Macon, etc., R. 
Co. v. Parker, 127 Ga. 471, 56 SE 616; 
Missouri, etc., R. Co. v. Thomas, (Tex. 
Civ. A.) 107 SW 868; San Antonio, 
etcs, RR Couiv. Vaughn, 5 Tex. Civ.A. 
195, 23 SW 745. 


fa] Instructions held not objec- 
tionable as being charge upon weight 
of evidence.—(1) An instruction that 
“S. & S. in two separate cars had 
shipped over defendant’s line of rail- 
road to the city of S. some bananas 
and potatoes” is not erroneous as be- 
ing on the weight of evidence, in that 
it told the jury that the fact was un- 
disputed that the cars had been 
shipped over defendant’s line, there 
being evidence that the cars being un- 
loaded were on one of defendant’s 
unloading tracks, from which the pre- 
sumption would be that they were 
shipped over defendant’s line. Mis- 
souri, ete., R. Co. v. Thomas, 48 Tex. 
Civ.. A. 646, 107 SW 868. (2) In an ac- 
tion against a railroad for injuries 
through a car’s running into the car 
plaintiff was unloading, an instruc- 
tion that it was not sufficient that 
defendant’s servants did not know 
that plaintiff was in the car, but they 
must have used ordinary diligence to 
ascertain whether anyone was in the 
ear, before backing into the same, 
was not objectionable, as allowing the 
jury to infer that it was the duty of 
defendant’s servants to protect any- 
one in the car from injury, and that 
plaintiff was relieved from the duty 
of using any care on his part; the 
court having also instructed that if 
plaintiff knew or by ordinary dili- 
gence might have known that such 
servants were about to switch cars 
on the track, and that the car wherein 
he was working might be jarred, and 
that, if he remained in the car and his 
act was negligence proximately con- 
tributing to his injuries, he could not 
recover, although defendant was neg- 
ligent in moving the car. Houston, 
etc., R. Co. v. Gerald, 60 Tex. Civ. A. 
151, 128 SW 166. (8) Charge with- 
drawing allegation with reference to 
engineer’s keeping lookout. Davis v. 
Southern R. Co., 18 Ga. A. 134, 88 SH 
919. 


46. Bernier v. Illinois Cent. R. Co., 
213 Ill. A. 530; Chicago, etc., R. Co. v. 
Flint, 22 Ill. A. 502; Rice v. Jefferson 
City Bridge, etc., Co., (Mo.) 216 SW 
746; Houston, ete., R. Co. v. O’Don- 
nell, (Civ. A.) 90 SW 886 [rev on oth- 
er grounds 99 Tex. 636, 92 SW 409]. 

47. U. S.—Texas, etc., R. Co. v. 
Harby, 94 Fed. 303, 36 CCA 353. 

Ark.—Little Rock, etc., R. 
Cross, 23 SW 981. 

Ga.—Alabama Midland R. Co. v. 
Hatcher, 116 Ga. 791, 43 SE 49. 

Il1l.—Chicago, ae R. Co. v. Scran- 
ton, 78 Ill. A. 230 

Mo.—James v. Missouri LEE Keel ata Co., 
me Mo. 480, 18 SW 31. 

C.—Everett ‘v. Richmond, ete., 
R. Nos 121 N.C. 519, 27 SH 191 

Pa. _“pénnsylvania R. Co. v. Mor- 

gan, 82 Pa. 134. 


Tex.—Missouri, etc., “R. Co. v. Reyn- 
olds, 103 Tex. 31, 122 SW 531; Rio 
Grande, etc., R. Co. v. Martinez, 39 


Co. iN: 
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But 


Tex. Civ. A. 460, 87 SW 853; Over v. 
Missouri, etc., R. Co., (Civ. A.) 73 SW 
535; St. Louis Southwestern R. Co. v. 
Bicher, (Civ. A.) 72 SW 205; ee 
etc., R. iowa Bryant, 30 Tex. "Civ. A. 
4, 66 SW 804; Texas, etc., Rie Coi Vv. 
Breadow, (Civ. A.) 35 SW. 490 [rev 
on other grounds 36 SW 410]; Austin, 
etc., R. Co. v. MeSween, (Civ. A.) 32 
SW 376; Collins v. Dillingham, 7 Tex. 
Civ. A. 93, 26 SW 87; San Antonio, 
etc., R. Co. v. Vaughn, 5 Tex. Civ. A. 
195, 23 SW,745; Garteiser v. Galves- 
ton, etc., R. Co., 2 Tex. Civ. A. 230, 21 
SW 631; Texas, etc., R. Co. v. Roberts, 
2 Tex. Civ. A. 111, 20 SW 960. 


[a] Instructions held erroneous or 
properly refused: (1) In an action 
against a railroad company for per- 
sonal injury caused by plaintiff's 
horses taking fright at a noise sud- 
denly created by defendant’s baggage- 
master in raising a metallic door. 
Freeman v. McElroy, (Tex. Civ. ‘A.) 
149 SW 428 (instruction to find for 
defendant if plaintiff knew the door 
made a noise when raised, and left 
his horses unguarded and unhitched 
with their heads opposite the door). 
(2) A request that if decedent in scal- 
ing logs for a lumber company volun- 
tarily placed himself in a dangerous 
position, while the logs were being 
loaded by defendant railroad com- 
pany, and did so unnecessarily when 
there was another place where he 
could have performéd his duty in 
safety, then plaintiffs could not recov- 
er for his death. Idaho, etc., R. Co. 
v. Wall, 184 Fed. 677, 106° CCA 6831. 
(3) An instruction that if defendant’s 
servants looked along the track before 
going in on the same, and did not see 
any person or team, this would be the 
exercise of ordinary care. Houston, 
etc., R. Co. v. Gerald, 60 Tex. Civ. A. 
151, 128 SW, 166. (4) As taking the 
question of negligence from the jury. 
Baltimore, etc., R. Co. v. Hoskinson, 
211 Fed. 574, 128 CCA 174; Sublett v. 
Terminal R. Assoc., (Mo.) 267 SW 
622; Ht. Worth, etc., R. Co. v. Cush- 
man, 51 Tex. Civ. A. 308, 113 SW 198. 


[b] Gross negligence.—What par- 
ticular facts would constitute gross 
negligence on the part of defendant 
should not be stated in the charge, but 
should be determined by the jury with 
reference to all the circumstances dis- 
closed by the evidence. Sabine, ete., 
R./Comve. Hanks, 2) PexuCiv. A. 306, 
21 SW 947%. 


ene Harmon v. McGuire, 6 OhNPNS 
49. Illinois Cent. R. Co. v. France, 


130 Ky. 26, 112 SW 929; North Penn- 
sylvania Co. v. Robinson, 44 Pa. 175; 
Jefferson, ete., R. Co. v. Blair, (Tex. 
Civ. A.) 224 SW 546; McCowen v. 
Gulf; cete. oR: 1Co wy CTRex a iGivier al) ee7 
SW 46; Houston, ete., R. Co. v. Har- 
vin,.) (Dex Civ. A.) 64.'S we 629s San 
Antonio, etc., R. Co. v. Vaughn, 5 Tex. 
Civ. A. 195, 23 SW 745. 


50. Ostertag v. Pacific R. Co., 64 
Mo. 421 (where a boy sitting on a 
trestle under one of a train of freight 
cars is run over and killed by the 
starting of the train, an instruction 
that as a matter of law his position 
was an unsafe one, without leaving 
the question to the jury, is proper). 


of the evidence.*? 
duct would be recognized by anyone as hazardous, 
an instruction which assumes as a matter of law 
that it was hazardous is not erroneous.®°? 


[§ 2290] (3) Conformity to Pleadings and Issues. 
The instructions must also conform and be confined 
to the issues made by the pleadings and evidence, and 
on which the case has been tried.*1 
tion is erroneous which is not pertinent to the is- 
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When the injured person’s con- 


An instruc- 


51. Louisville, etc., R. Co. v. Guy- 
ton, 47 Fla. 188, 36 S 84; Curtis v. 
couleent R. Co., 180 N. C. 487, 41 SE 


[a] Instructions held to conform 
to pleadings and issues: (1) On the 
theory that it constituted negligence 
on the part of the railroad if it failed 
to ring a bell or sound a whistle as its 
train approached a crossing. Hines. 
v. Johnson, 145 Ark. 592, 224 SW 989. 
(2) On the theory that if the em- 
ployees in charge of the engine knew 


‘that plaintiff was on the running 


board of the engine, and permitted 
him to ride, and that, if he did not 
appreciate the danger on account of 
his age, he was entitled to recover. 
Freeman v:." Garcia, 56 ‘Tex. Civ. jA. 
638, 121 SW 886. (3) Relating to the 
rule of last clear chance. Doolittle 
v. Union Traction Co., 81 Ind. A. 184, 
138 NE 694. (4) On the status of the 
person injured. Missouri, ete., R. Co. 
v. Williams, 50 Tex. Civ. A. 134, 109 
SW 1126; Langowski v. Wisconsin 
Cent. R. Co., 153 Wis. 418, 141 NW 
236. (5) On the issue whether the 
track was used aS a passway. San 
Antonio, etc., R. Co. v. Jaramilla, 
(Tex. Civ. A.) 180 SW 1126. (6) As 
to discovered peril. Johnson Vv. 
Louisville, ete., R. Co., (Ky.) 118 SW 
383; Texas, ete., R. Co. v. Crawford,, 
54. ‘Tex. Civ.;A.196;-i57.SW > 1933 St. 
Louis Southwestern R. Co. v. Cock- 
rill, | (Dex, Civ..As) TLS Ws 109820. (7) 

As to negligence in failing to see 
plaintiff in his position of peril. Mc- 
Marshall v. Chicago, etc., R. Co., 80: 
Iowa 757, 45 NW 1065, 20’ AmSR 445; 

Chesapeake, etc., R. Co. v. Banks, 143 
Key. 1 V4675135 Sw 285; MRueter  v.. 
Terminal R: Assoc., (Mo. A.) 261 SW 
713. (8) As to injuries to persons 
working about the tracks or cars. 
Idaho, ete., R. Co. v. Wall, 184 Fed. 
677, 106 CCA 681; Chesapeake, etc., 
R. Co. v. Conley, 136 Ky. 601, 124 SW 
861; Johnson v. Waverly Brick, ete., 
Co., 276 Mo. 42, 205 SW 615; Hub-- 
bard v. Wabash R. Co., (Mo.) 193 SW 
579; Hannetta v. Delaware, etce., R.. 
Co., 3 N. J. Misc. 834, 129 A 232; Lusk 
v. Haley, 75 Okl. 206, T81P 7273 Mis- 
pouri, ete. RaCo.) v.71 Collins: 47 Okl. 

761, 150 PB 142. (9) As to the duty 
to trespassers. Thomas y. Chicago,, 
etc., R. Co., 114 Iowa 169, 86 NW 259. 
(10) As to the rate of speed. Colo- 
rado Midland R. Co. v. Robbins, 30 
Color 4449 Gi MP erane International, 

etc., R. Co. Vv. Quinones, (Tex. Civ. OX 

81 SW 757. (11) As to the authority 
of the brakeman to eject trespassers... 

Texas, etc, R. Co. v. Buch, 59 Tex. 

Civ. A. 304, 125 SW 316 (where de- 
fendant in its answer denied the au- 
thority of the switchman so to act, 

plaintiff was not required to plead 
that it was the practice of defendant’s 

switchmen to eject trespassers from. 
the trains, in order to warrant the 
submission of this issue to the jury). 

(12) That the railroad owed the duty 
not knowingly to maintain dangerous. 
instrumentalities on the right of way 
was not objectionable as Submitting 
the ‘attractive nuisance” doctrine.. 

Smithwick. v. Pacific Electric R. Co., 

206 Cal. 291, 274 P 980. (13) Where 
the general issue is pleaded in an ac- 
tion of trespass for running over 
plaintiff, it is proper to instruct that, 
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sues,°*-or which has no evidence to sustain it;*? as 
where it charges on a theory not in issue,®* or ig- 


as the train had unquestionably run 
against plaintiff, plaintiff was entitled 
to recover unless defendant had 
shown that the requirements of law 
and common prudence were complied 
with, and that the injury could not 
thereby have been prevented. Clark 
v. Canadian Pac. R. Co., 69 Fed. 543 
[rev on other grounds 73 Fed. 76]. 
(14) So, where plaintiff: alleges and 
proves that at the time he was injured 
he was lawfully on defendant’s track 
near a public crossing and that de- 
fendant failed to give statutory sig- 
nals, which failure was the proximate 
cause of his injury, it is proper for 
the court to charge as to defendant’s 
statutory duty to sound a whistle or 
ring the bell. Georgia R., etc., Co. v. 
Auchinachie, 142 Ga. 513, 83 SE 127; 
Houston, etce.,. R. Co. v. O’Donnell, 
(Tex. Civ. A.) 90 SW 886 [rev on oth- 
er grounds 99 Tex. 636, 92 SW 409]. 


[b] Instruction held improper in 
submitting a question not made by the 
petition. Frechett v. Illinois Cent. R. 
Co., 188 Ill. A. 377; Dahlstrom v. St. 
Louis, ete., R. Co., 96 Mo. 99, 8 SW 
777 (instruction as to place of injury). 


52. Hart v. Northern Pac. R. Co., 
196 Fed. 180, 116 CCA 12 [certiorari 
den 226 U.S. 609, 33 SCt 114, 57 L. 
ed. 380]; Louisville, ete., R. Co. v. 
Guyton, 47 Fla. 188, 36 S 84; i 
ville, etc., R. Co. v. Penrod, 108 Ky. 
172, 56 SW 1, 22 KyL 73; Missouri, 
Stc., B, Co,"yv. Stone, 23""Tex, Civ. A. 
106, 56 SW 933. 


[a] Instructions held erroneous: 
(1) As not conforming to the injury 
and negligence alleged and_ estab- 
lished. Dahlstrom v. St. Louis, etc., 
R. Co., 96 Mo. 99, 8 SW 777;. Inter- 
national, etc., R. Co. v. Jackson, 41 
Tex. Civ. A. 51, 90 SW 918; Missouri, 
Gc Be Co. Ve. Abilis. "2.7, | Tex, “Gi. ) As 
245, 65 SW 74; Missouri, ete, R. Co. 
v. Stone, 23 Tex. Civ. A. 106, 56 SW 
933. (2) Submitting evidence of oc- 
casional use of an electric railway 
bridge without proof of defendant’s 
knowledge thereof. “Cover v. Hershey 
Pransit Co., 290 Pa. 551, 139 A..266. 
(3) Where the answer, besides con- 
tributory negligence, pleaded that 
after plaintiff's automobile had been 
placed upon the tracks in a position of 
danger, defendant could not stop its 
train to avoid an accident, and the 
evidence was consistent with the de- 
fenses, instructions relating to un- 
avoidable accident were properly re- 
fused. Metcalfe v. Pacific Electric R. 
Co., 63 Cal. A. 331, 218 P 486. (4) A 
request to charge that if there was a 
pathway or public road, known to 
decedent which he could have traveled 
with convenience, beyond reach of the 
train, and he voluntarily chose the 
dangerous way, he assumed the risk, 
since the doctrine of assumed risk as 
distinguished from contributory neg- 
ligence was not involved. Ft. Worth, 
etc., R. Co. v. Broomhead, (Tex. Civ. 
A.) 140 SW 820. (5) Thus an instruc- 
tion submitting the issue of negligence 
in failing to have lights or other sig- 
nals of danger at the place of the in- 
jury is erroneous where the allega- 
tions only charge negligence in failing 
to have lights on the train, St. Louis 
Southwestern R. Co. v. Hitel, (Tex. 
Civ. A.) 74 SW 205. (6) So, where the 
engineer admits that he saw plaintiff 
on the track when several hundred 
yards away, it is error to charge that 
it is the duty of trainmen to keep a 
lookout. Newport News, etc., R. Co. 
v. Deuser, 97 Ky. 92, 29 SW 973, 17 
KyL 113. (7) So a charge as to the 
duties of railroad companies in operat- 
ing trains over public crossings is in- 
applicable when the place where plain- 
tiff was injured was not a_ public 
crossing. Ashworth vy. East Tennes- 
see, etc., R. Co., 94 Ga. 715, 20 SE 424, 
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(8) So, where the declaration is based 
on the hypothesis that plaintiff was 
a passenger and the defense fairly 
raised the question whether he was 
such, an instruction allowing a recov- 
ery, although plaintiff was not a pas- 
senger, is error. Chicago, ete., R. Co. 
v. Mehlsack, 44 Ill. A. 124. (9) So it 
is error to submit to the jury the is- 
sue whether the employees in charge 
of the train might have discovered 
deceased in time to have avoided the 
accident and failed to use care to do 
so, or having discovered him failed to 
use care in avoiding the accident, 
where such specific acts of negligence 
were not pleaded in the _ petition. 
Houston, etc., R. Co. v. Powell, (Tex. 
Civ. A.) 41 SW 695. (10) So, where 
there is.no evidence that the engineer 
saw plaintiff in time to avoid the in- 
jury, an instruction that, if the en- 
gineer made no effort to stop the en- 
gine and gave no warning, defendant 
is liable, is error. Gulf, etc., R. Co. 
v. York, 74 Tex. 364, 12 SW 68. (11) 
Where plaintiff contends that his team 
was frightened and caused to run 
away by the negligence and wanton 
acts of defendant’s engineer, an in- 
struction for defendant designating 
the occurrence as “an accident” is 
properly refused. Southern R. Co. v. 
Hill, 125 Ga. 354, 54 SE 113. 


[b] Gross negligence.— Where 
plaintiff does not charge gross negli- 
gence on the part of defendant and the 
testimony merely shows want of ordi- 
nary care, it is error to submit the 
question of defendant’s gross negli- 
gence to the jury. Bertelson v. Chi- 
cago, etc., R. Co., 5 Dak. 313, 40 NW 
531. 


53. Heck v. Philadelphia, etc., R. 
Co:,; 281 Pa. 598, 127A 318: 


54. Ala.—Duncan v. St. Louis, etc., 
R. Co., 152 Ala. 118, 44 S 418. 


Tll.—TIllinois Cent. R. Co. v. Jerni- 
gan, 198 Ill. 297, 65 NE 88 [aff 101 
Ts Ate Mal I. 


Iowa.—Benton v. Chicago, etce., R. 
Co., 55 Iowa 496, 8 NW 330. 


Mich.—Minor v. Escanaba Lumber 
Co., 167 Mich. 431, 182 NW 1035. 


Mo.—Woods v. Wabash R. Co., 188 
Mo. 229, 86 SW 1082. 


Tex.—Galveston, ete, R. Co. v. 
Olds, (Civ. Al) Ti2-SWATsi.. “Texas 
Midland R. Co. v. Byrd, (Tex. Civ. A.) 
110 SW 199 [rev 102 Tex. 263, 115 SW 
1163, 20 LRANS 429, 20 AnnCas 137]; 
Missouri, etc., R. Co. v. Cardena, 22 
Tex. Civ.‘A. 300, 54 SW 312. 


Wis.—Rowley v. Chicago, 
Co., 185 Wis. 208, 115 NW 865. 

55, ‘Croft v. Chicago, ‘etc, R- Co., 
132 Iowa 687, 108 NW 1058; Gunn v. 
Felton, 108 Ky. 561,-57 SW 15, 22 KyL 
268; Houston, ete., R. Co. v. O’Don- 
nell, (Civ. A.) 90 SW 886 [rev on other 
grounds 99 Tex. 636, 92 SW 409]; 
Gulf, ete., R. Co. v. Bryant, 30 Tex. 
Civ. A. 4, 66 SW 804. 


[a] Instructions held erroneous or 
properly refused: (1) As omitting to 
charge on the question of defendant’s 
negligence generally. Pittsburgh, 
etc., R. Co. v. Cozatt, 39 Ind. A. 682, 79 
NE 534; Lange v. Missouri Pac. R. 
Co., 115 Mo. A. 582, 91 SW 989. (2) 
In failing to give proper warning. 
Louisville, etc., R. Co. v. Crow, (Ky.) 
118 SW 3865; St. Louis, etc., R. Co. v. 
Bryson, 41 Tex. Civ. A. 245, 91 SW 
829. (3) As omitting the element of 
safety in stopping. Houston, etc., R. 
Co. v. Ramsey, 36 Tex. Civ. A. 285, 
81 SW 825. (4) As ignoring the issue 
of ownership of tracks. Pittsburgh, 
etc., R. Co. v. Fitzpatrick, 112 Ill. A. 
152. (5) As excluding the issue of 
the company’s negligence in failing 
to keep a proper lookout and confining 


ete., R. 
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nores or omits to charge on a material matter in 
issue,°® or where it unduly emphasizes a partic- 


the jury’s consideration to the issue 
of discovered peril. Texas, etc., R. 
Co. v. Brouillette, 61 Tex. Civ. A. 619, 
130 SW 886; Missouri, etc., R. Co. 
v. Hammer, 34 Tex. Civ. A. 3654, 
78 SW 708. (6) As withdrawing the 
issue of discovered peril from the 
jury. Galveston, etc., R. Co. v. Olds, 
(Tex. Civ. A.) 112 SW 787; Houston, 
etc., R. Co. v. O’Donnell, (Civ. A.) 90 
SW 886 [rev on other grounds 99 Tex. 
636, 92 SW 409]. (7) As ignoring the 
duty of both the engineer and fireman 
to keep a lookout, and as ignoring the 
fireman’s duty promptly to act on dis- 
covering plaintiff's perilous position. 
Texas, ete., R. Co. v. Crawford; 64 
Tex. Civ. A,0196j;0L17°S W198. 6(3)As 
ignoring the question of compulsion 
in ejecting a passenger. Houston, 
etc., R. Co. v. Urteaga, (Tex. Civ. A.) 
25 SW 10865. (9) As ignoring the 
question of a servant’s authority in 
ejecting a trespasser. Illinois Cent. 
R. Co. v.. King, 179 Ill. 91, 53 NE 552, 
70 AmSR.-93). [afi 77° TH: ANS68 iis 
Krueger v. Chicago, etc., R. Co., 94 
Mo. A. 458, 68 SW 220. (10) As ignor- 
ing all causal relation between the 
negligence and the injury, Louis- 
ville, ete., R. Co. v. Kelton, 112 Ala. 
533, 21 S 819. (11) In an action for 
injuries from a passing train having 
two engineers and two firemen, an in- 
struction limiting defendant’s liabil- 
ity to negligence of the engineer in 
charge. Herring v. Louisville, etc., R. 
Co., 195 Ala. 422, 70 S 749. (12) Re- 
fusal of a charge that, if the accident 
happened because of a “blowout” so 
that the car could not be stopped, de- 
fendant was not liable. Strother v. 
Metropolitan St. R. Co., (Mo. A.) 183 
SW 657. (13) In an action against a 
railroad for excessive force used in 
arresting plaintiff, a request eliminat- 
ing the question whether the alterca- — 
tion resulting in the assault arose out 
of the performance of the officer’s 
duty as defendant’s servant. Balti- 
more, ete., R. Co. v. Strube, 111 Md. 
LES Sis tA OO Ts (14) A requested 
charge that the duty of defendant’s 
servants to exercise care began only 
when they “saw” the injured person 
in a Situation of peril was properly 
refused, as eliminating their duty to 
exercise such care in case they “be- 
came aware” of his presence by hear- 
ing him scream. Baltimore, etc., R. 
Co. v. State, 114 Md. 536, 80 A 170. 
(15) An instruction which failed to 
include the idea that no lookout was 
required unless there had been such 
frequent and habitual use of the track 
as a footway, with defendant’s knowl- 
edge and acquiescence that the pres- 
ence of persons on the track at that 
time dnd place was to be anticipated. 
Long Fork R. Co. v. Jackson, 191 Ky. 
82, 229 SW 82. (16) A charge unduly 
restricting the inquiry, into care re- 
quired, since it might be true that a 
person of ordinary care would have 
used the means adopted and at the 
same time would also have attempted 
to stop the engine. Missouri, ete., R. 
Co. v. Reynolds, 103 Tex. 31, 122 SW 
5381 [rev (Civ. A.) 115 SW 340]. 


[b] Willful injury.—(1) An _in- 
struction in an action against a rail- 
road company for injuries sustained 
in being ejected by a brakeman from 
a moving train to find for plaintiff if 
the injury was willfully inflicted as 
charged in the declaration is erro- 
neous if it omits the requirement of 
proof that the brakeman was acting 
within the scope of his employment 
(Illinois Cent. R. Co. v. King, 179 Ill. 
91, 53 NE 552, 70 AmSR 93 [aff 77 
Ill. A. 581]), (2) and such error is 
not cured by the use of the phrase 
“as charged in the declaration,” since 
the reference is only to the willful 
character of the act (Illinois Cent. R. 
Co. v. King, supra). 
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effect.°9 


56. Rio Grande Western R. Co. v. 
Leak, 163 U. S. 280, 16 SCt 1020, 41 
L. ed. 160; Curtis v. Southern R. Co., 
139 N. C. 437,-41 SE 929; Lumsden v. 
Chicaco,. ete.,, R. Co. (23 Tex. Civ. A. 
225, 67 SW 168. 


57. Chalkley v. Georgia Cent. R. 
Co., 120 Ga. 683, 48 SE 194. 


58. See supra §§ 2388-2290. 
59. See cases infra this section. 
€0 Central of Georgia R. Co. v. 


Prior, 142 Ga. 536, 83 SE 117; Chesa- 
peake, etc., R. Co. v. Saunders, 116 
Va. 826, 83 SE 374. 


61. See cases infra this note. 


[a] Instructions held proper: 
As sufficiently presenting issue of 
contributory negligence. Kansas 
City Southern R. Co. v. Ellzey, 275.U. 
S. 236, 48 SCt 80, 72 L. ed. 259 [cer- 
tiorari granted 271 U. S. 659, 46 SCt 
638, 70 L. ed. 1137, and rev 12 F. (2d) 
4]; Louisiana, ete., R. Co. v. Ander- 
son, 139 Ark. 349, 213 SW 753; Gal- 
veston, etc., R. Co. v. Olds, (Tex. Civ. 
A.) 112 SW 787; Galveston, etc., R. 
Co. v. Levy, 35 Tex. Civ. A. 107, 79 SW 
879. (2) As to duties of trainmen 
toward boy stealing a ride and as to 
contributory neglhgence. Louisville, 
etc., R. Co. v. Steele, 179 Ky. 605, 201 
SW 438, LRA1918D 317; Missouri, etc., 
R. Co. v. Wall, 102 Tex. 362, 116 SW 
1140 [rev (Civ. A.) 110 SW 453]. (3) 
That if the jury found defendant was 
negligent, but if they also found plain- 
tiff was negligent in going on the 
ground, etc., they should find for de- 
fendant, was not erroneous as requir- 
ing the jury, if they believed plaintiff 
was negligent, to believe defendant 
was also negligent, before they could 
find in its favor...’ Texas, etc., R. Co. 


Q) 


v. Crawford, 54 Tex. Civ. A. 196, 117 
SW 193. 
{b] Instructions held improper: 


(1) That it is not contributory negli- 
gence per se to be on a track at a 
place where a person has no right to 
be, without the qualification that his 
being there at the time and under the 
circumstances, or his failure to use 
his senses and act with ordinary care 
while there, may be negligence. Ala- 
bama Great Southern R. Co. v. Dan- 
iell, 108 Miss. 358, 66 S 730. (2) Au- 
thorizing a recovery if pla:ntiff’s neg- 
ligence did not “materially” contrib- 
ute to the injury. Cummins v. Cleve- 
land, etce., R. Co., 147 Ill. A. 291. (3) 
That if trespasser “was walking 
along the defendant’s railroad track 
at the time, and this conduct 
was the sole and proximate cause of 
his death, your verdict must be for 
the defendant.’ Grauer v. Alabama 
Great Southern R. Co., 209 Ala. 568, 
96 S 915. (4) Relieving defendant of 
liability, although it might have dis- 
covered plaintiff's peril in’ time to 
avoid the injury by ordinary care. 
Chesapeake, ete., R. Co. v. Honaker, 
190 Ky. 125, 226 SW 394. 


[c] Knowledge of rules of compa- 
ny.—It is not permissible in instruct- 
ing as to the rules of the railroad 
company for the government of hand 
ears to say more than that if there 
was proof of such rules, and it was 
shown that plaintiff knew, or by or- 
dinary diligence might have known, 
thereof, that fact might be considered 
in determining whether he had been 
guilty of negligence contributing to 


But an instruction is not er- 
roneous because it does not conform to an alleged 
theory of one of the parties, when such theory under 
the evidence submitted is itself erroneous.*? 


Contributory Negligence. 
rules previously stated®* also apply to instructions 
on the question of contributory negligence and its 
Where there is evidence to support a de- 
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The 
and should also 
should charge as 


Galveston, 
230, 21 SW 


Vv. 


his injury. Garteiser NM 


etc., R. Co., 2 Tex. Civ. 
631. 

[d] Where question of contributo- 
ry negligence depends on variety of 
circumstances from which different 
minds may arrive at different conclu- 
sions, the instruction should have 
special reference to all the circum-. 
stances of the case; and the charge 
should distinctly point out what fail- 
ure of the injured person in the duty 
of looking out for the train would 
render him prima facie guilty of such 
negligence as would prevent a recov- 
ery for an injury occasioned by the 
mere negligence or unskillfulness of 
the employees not amounting to will- 
fulness on their part. Hobbs v. East- 
ern R. Co., 66 Me. 572. 

62. Cal.—Maglinchey v. Southern 
Pac. R. Co., 44 P 1021. 

Ill.—Illinois Cent. R. Co. v. Colli- 
son, 134 Ill. A. 443. 

Ky.—L. E. Meyers’ Co. v. Logue, 212 
Ky. 802, 280 SW 107; Louisville, ete., 
R.. Co. ve Berrys 111 SW 370; 33) Ky 
850; Maysville, etc., R. Co. v. McCabe, 
100 SW 219, 30 KyL 1009. 

Md.—Baltimore, ete., ea Co. v. Char- 
vat, 94 Md. 569, 51 A 41 

N. Y.—Gonzales v. oe York, etc., 
R. Go. 38 N. Y. 440, 98 AmD 58 [rev 
29 N. Y. Super. 93, 397]. 

ee ee Midland R. Co. v. Byrd, 
41. Tex.:Civ.. A. 164;-90 SW 185; Rio 


Grande, etc., R. Co. v. Martinez, 39 
Tex. Civ. A. 460, 87 SW 853. 
[a] Instructions held proper: (1) 


As to degree of care required by par- 
ent of injured child. Thomas v. Chi- 
cago, etc., R. Co., 114 Iowa 169, 86 NW 
259. (2) As to duty to a person load- 
ing a car. Idaho, ete., R. Co. v. Wall, 
184 Fed. 677, 106 CCA 631; Atlanta, 
ete., R. Co. v. Smith, 38 Ga. A. 20, 142 


SE 308. (3) As to the duty of care of 
licensee., Tyler v. Atlantic Coast Line 
R. Co., 104 S..C. 107, 88 SE 541. (4) 


Requiring track laborer to be con- 
stantly alert and exercise ordinary 
eare in looking for cars. London 
Guarantee, etc., Co. v. Great Northern 
RK. Co.,-19% Wis. 241, 221 NW 762. (5) 
Requiri ing the jury to find that, while 
the injured person was working on 
the cars, he was in the exercise of or- 
dinary care. Applegate v. Quincy, 
etc., R. Co., 252 Mo. 173, 158 SW 376. 
(6) That one killed while crossing a 
railroad track at a station must make 
reasonable use of his senses, unless 
he was fairly justified in not doing so. 
Sullivan v. Boston, ete, R. Co., 242 
Mass. 188, 136 NE 3738. (7) To find 
for defendant if deceased lost his life 
while trying’ to “swing” the train, 
“unless he was of such age as not to 
apprehend the dangers of so doing.” 
Southern R. Co. v. Koger, 219 Fed. 
702, 185 CCA 374 [certiorari den 238 
U.S. 633, 35 SCt 938, 59 L. ed. 1498]. 
(8) That boy was required only to 
use such care as one of his “age and 
intelligence” would use under like 
circumstances. Vandenburgh v. Chi- 
cago, ete; Rv Cog 174 Ti A225 169) 
That, if decedent was placed sudden- 
ly and unexpectedly in a dangerous 
position, or what appeared to him to 
be such, by failure of defendant to 
give reasonable warning, or by run- 
ning the train at a high rate of speed, 
he was not guilty of contributory 


required of the injured party.°®? 
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fense of contributory negligence, the jury should 
be instructed thereon,®® and the court in its instrue- 
tions to the jury on such question should correctly’ 
and explicitly define contributory negligence and 
point out its application to the facts of the case,** 


charge as to the standard of care 
The instructions 
to the injured party’s right to rely 


negligence, if he did not adopt the 
best means of escape, but made an 
error of judgment as to the best 
course to pursue, but that all that 
was required of him, under such cir- 
cumstances, was to act aS a person 
of ordinary judgment and prudence 
would have done. Maysville, ete., R. 
Co. v. McCabe, 100 SW 219, 30 KyL 
1009 {rev on other grounds sub nom. 
Chesapeake, etce*, R. Co. v. McCabe, 
213) Ur S:..20%, 29 SCE 4305 cok eas 
765]. (10) “That the plaintiff was at 
the time of receiving such injuries in 
the exercise of reasonable care for his 
own safety’ is not improper as not 
being sufficiently comprehensive as to 
the time that plaintiff was under a 
duty to exercise care for his own 
safety. Illinois Cent. R. Co. v. Jerni- 
gan 101 7 As 1 Mattel 9S e297 2 en 
NE 88]. 


[b] Instructions held erroneous: 
(1) As to the care required. Catawis- 
sa R. Co. v. Armstrong, 49 Pa. 186 
(instruction placing negligence on 
knowledge of deceased that a train 
was moving, and not on the degree of 
care which he should have exercised). 
(2) As to the care required of tres- 
passer. Dutcher v. Wabash R. Co., 
241 Mo. 137, 145 SW 68. (3) As to the 
care required of a person working 
upon tracks or cars. Jones v. South- 
ern Pac. Co., 74 Cal. A. 10, 239 P 429 
(in action for death of employee of 
independent corporation, making re- 
pairs on track intersection when 
struck by defendant’s train, instruc- 
tion that railroads may rightfully as- 
sume that section men will look out 
for approach of trains, and that they 
owe no duty to warn them, is proper- 
ly refused, as assuming it to be duty 
of section men at all times to look out 
for approach and passage of trains). 
(4) Making an infant’s liability for 
negligence depend on his age alone, 
as distinguished from his capacity. 
Fink v. Kansas City Southern Ry. Co., 
161 Mo. A. 314, 148 SW 568. (5) On 
contributory negligence of pedestrian 
using narrow gauge railroad track. 
L. E. Meyers’ Co. v. Logue, 212 Ky 
802, 280 Sw LOT. S66) Which, taken 
literally, required person walking on 
the track to look both ways at once 
and listen while walking along, was 
erroneous. Potter v. St. Louis, etce., 
R. Co., 186 Mo. A. 125, 117 SW 593. 


[c] Modification of instruction as 
to care held proper.—A charge that if 
plaintiff was injured when intoxicat- 
ed, and his intoxication was unknown 
to defendant’s employees, his intoxi- 
cation did not excuse the omission of 
the care required of a sober man, and 
if he failed because of his intoxica- 
tion to exercise such care, or the care 
that one not intoxicated as he was 
would have exercised, and if he would 
have avoided the injury had he exer- 
cised such care he could not reCON GE 

“even though you further find . 
defendant’s employees in charge “of 
the engine and train were negligent, 

was properly modified by 
omitting the quoted portion. Cotner 
v. St. Louis, etc., R. Co., 220 Mo. 284, 
119 SW 610. 


[ad] Instruction defining ordinary 
care.—A requested instruction defin- 
ing ordinary care is properly refused 
when not accurate as a definition. 
Jones v. Southern Pac. Co., 74 Cal. A. 
10, 239 P 429. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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on the exercise of due care on the part of the railroad 
company,°® as to his knowledge of the danger,°* and 
as to any other important fact or element on the ques- 


[e] Care required of children.—In 
an action for injuries to a child, the 
issue whether the person injured was 
of such tender age and inexperience 
as to be incapable of appreciating the 
dangers to which he exposed himself 
was one which should be submitted to 


the jury. St. Louis Southwestern R. 
So v. Davis, (Tex. Civ. A.) 110 SW 
{f] Child intrusted with care of 


injured child.—Where, in an action 
for the death of a child struck by a 
train, the evidence showed that the 
child was intrusted by its mother toa 
boy eleven years old, who failed to 
Keep the child from the track, in- 
structions submitting the issue of the 
negligence of the boy must limit the 
care to be exacted of the boy to such 
care as a person of ordinary prudence 
of his age would exercise under simi- 
lar circumstances. Galveston, etc., R. 
U0: Vm ONds Chex Giv, At) -ai2) SW 
87. 


g] Instruction which contains no 
requirement of care and caution on 
the part of the injured party in au- 
thorizing a recovery (1) is erroneous 
(Peoria, etc., R. Co. v. O’Brien, 18 Il. 
A. 28; O’Keefe v. Chicago, etc., R. Co 
32 Iowa 467; Graney v. St. Louis, etc., 
R. Co., 140 Mo. 89, 41 SW 246, 38 LRA 
633; St. Louis, etc., RibCo.ev.. Chris- 
tian, 8 Tex. Civ. A. 246, 27 SW 932), 
(2) and the error will not be cured 
by other instructions which do con- 
tain such requirement (Peoria, etc., 
R. Co, v. O’Brien, supra). 


63. “Rio Grande, etc., R. Co. v. Mar- 
tinez, 39 Tex. Civ. A. 460, 87 SW_ 853; 
Copley v. Union Pac. R. Co., 26 Utah 
367, 3 (Py5-b7. 


64. I11.—Illinois Cent. R. Co. v. An- 
derson, 184 Ill. 294, 56 NE 331 [aff 81 
PTAs ESA 


Mo.—Kane v. St. Louis, ete., R. Co., 
254 Mo. 175, 162 SW 240; Lange v. 
Missouri Pac. R. Co., 115 Mo. A. 582, 
91 SW 989. 


Okl.—St. Louis, ete, R. 
Hodge, 53 Okl. 427, 157 P 60. 


pea ney ae Ry Co.) ven eten— 
seo Oe 43 Pa. 449. 


ex.—Texas, etc., 
(Cie A.) 38 SW 533. 


65. See cases infra this note. 


{a] Instructions held proper: (1) 
Where plaintiff's testimony was that 
he walked out of the depot and across 
the platform, and onto the track, only 
a moment of time being involved, an 
interrogatory and instruction, fixing 
the time when he was required to look 
and listen as “at the time plaintiff 
stepped from the platform onto the 
track,” were proper. Rowe v. Chica- 
go, ete., R. Co., 144 Iowa 378, 122 NW 
929. (2) That if the jury believed 
that plaintiff's intestate voluntarily 
attempted to alight from defendant’s 
movinz train, “without being forced 
to do So,” then the law is for the de- 
fendants, is not erroneous. Chesa- 
peake, etc., R. Co. v. Ryan, 183 Ky. 
428, 209 SW 538. 


[b] Instructions held erroneous.— 
Conlan v. New York Cent., etc., R. 
Co., 74 Hun 115, 26 NYS 659 [aff 148 
N. Y. 748, 43 NE 986] (holding that, in 
an action for injuries received by 
plaintiff while placing ears on a side- 
track, an ‘instruction “that if the 
plaintifé could have put himself in 
such a position where by looking he 
might have seen these cars coming 
and he did not put himself in such a 
position, and did not look, that it was 
negligence on his part,’ is properly 
refused because it omits the qualifi- 
cation that he could have so placed 
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himself ‘while doing the work” i] 
Texas, etc.,, R. Co. v. Gay, (Tex. oi 

A.) 38 SW 533 (instruction that plain- 

tiff could not recover if he failed to 

get out of the way after the engineer 

discovered his peril, without refer- 

ence to whether any signals or warn- 

ing were given). 


66. Chicago, etc, R. Co. v. O’Sul- 
livan, 143 Ill. 48, 32 NE 398; McMan- 
amee v. Missouri Pac. R. Co., 135 Mo. 
440, 37 SW 119 (where deceased went 
upon track when he must have seen 
the approaching train). 


[a] Instructions held proper or er- 
roneously refused as being applicable 
to the evidence: (1) Generally. Colo- 
rado Midland R. Co. v. Robbins, 30 
Colo. 449, 71 P 3871 (instruction on 
plaintiff’s right to recover when in- 
jured while attempting to save his 
arene ty); Farber v. Missouri Pac. R. 
Co., 189 Mo. 272, 40 SW 932. (2) On 
ey se! negligence of licensee. 
Arkansas Short Line v. Bellars, 176 
Ark. 53, 2 SW (2d) 683. (3) That 
husband could not recover for wife’s 
death under the humanitarian rule if 
she negligently attempted to cross 
the tracks before an approaching 
train, with full knowledge thereof. 
Carney v. Chicago, etc., R. Co., (Mo.) 
23 SW (2d) 993. (4) That if person’s 
failure to listen for signals of ap- 
proaching cars resulted in his failing 
to hear a warning given by a coem- 
ployee to another, he was guilty of 
contributory negligence. Sommer- 
field v. Chicago, etc., R. Co.,155 Wis. 
102, 148 NW 1032. (5) That if plain- 
tiff ‘‘voluntarily sat or laid down on 
the bridge at or near which he was in- 
jured, or went to sleep thereon, then 
you must find in favor of defendant 
without regard to any other issue in 
the case.” Epperson v. International, 
ete., R. Co., 59 Tex. Civ. A.-66, 125 SW 
aye (6) To find for defendant if 
plaintiff, with notice of the approach 
of a train, ran on or so close to the 
track that the injury could not have 
been averted “if reasonably sufficient 
lookout had been observed.’ Chesa- 
peake, etc., R. Co. v. Honaker, 190 Ky. 
125, 226 SW 394. 


[b] Instructions held erroneous or 
properly refused as not being appli- 
cable to, or supported by, the evi- 
dence: (1) Generally. Louisville, 
ete., R. Co. v. Orr, 121 Ala. 489, 26 S 
35; Baltimore, etc., R. Co. v. Charvat, 
94 Md. 569, 51 A 413; Anderson v. 
Union Terminal R. Co., 161 Mo. 411, 61 
SW 874; Jackson v. Kansas City, etc., 
R. Co., 157 Mo. 621, 58 SW 32, 80 Am 
SR 650; St. Louis Southwestern R. 
Copy, Davis) (Chex, Cive Ay) at0 eS Ww: 
939 (concurring negligence); El Paso, 
wet ©O, Vv. Darr, (Tex. Civ. A.) "9's 
SW 166; Missouri, ete., R. Co. v. Ly- 
(Tex. Civ. A.) 53 SW 96. (2) 
That it is not negligence per se for 
a trespasser to be upon a railroad 
track. Alabama Great Southern R. 
Co. v. Daniell, 108 Miss. 358, 66 S 730 
(trespasser shown to have gone to 
sleep). (3) Denying recovery if in- 
juries by train were caused solely by 
plaintiff's own negligence. Gould v. 
Chicago, etc., R. Co., 315 Mo. 713, 290 
SW 135. (4) Where there was no evi- 
dence that a pedestrian saw the train, 
but there was evidence that he could 
have heard it, an instruction omitting 
to require the jury to find that he ei- 
ther saw or heard the train in time to 
save himself is properly refused. 
Feldman v. St. Louis, ete., R. Co., 175 
Mo. A. 629, 158 SW 88. (5) In‘an ac- 
tion for the death of a person who 
had gone on a track in front of an 
approaching train to save the life of 
a child, a charge that no recovery can 
be had if the child was of such men- 


tion of such negligence.*® 
conform to the evidence,®® and to the pleadings and 
issues,°” and such instructions should not be argu- 
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tal and physical vigor as to be able to 
avoid the danger without assistance 
is abstract, where the child was of 
tender years and there is no evidence 
that it was of sufficient mental and 
physical development to avoid the 
danger to which it was exposed. Lou- 
isville, ete., R. Co. v. Orr, 121 Ala. 
489, 26 S 35. (6) So in an action for 
the death of one crossing a track near 
a station, an instruction that if the 
movements of a train at that point 
at that time of day were variable and 
uncertain, decedent was not justified 
in stepping upon the track without 
looking to see whether the train was 
in motion, is properly refused as tend- 
ing to divert the attention of the jury 
from testimony as to the company’s 
rules requiring warning to be given 
when the locomotive is about to be 
moved and as to its control while in 
motion and the probable knowledge 
acquired by decedent regarding those 
matters from her habitual observa- 
tions. Minot v. Boston, etc., R. Co., 
74 N. H. 230, 66 A 825. (7) So it is re- 
versible error to charge that, if de- 
ceased was guilty of gross negligence, 
the verdict should be for defendant 
unless death. was caused by the will- 
ful intention or wanton or reckless 
acts of defendant’s servants, where 
there is no evidence that death was 
caused by such acts. Illinois Cent. R. 
Co. v. Hileman, 53 Til; A. 57. 

67. [a] Instruction held proper 
or erroneously refused as conforming 
to the pleadings and issues. West- 
ern, etc., R. Co. v. Davis, 189-Ga. 493, 
77 SE 576 (an instruction that in the 
outset the burden of proof is on plain- 
tiff to show that he was injured as set 
out in his declaration, that then the 
burden is on defendant to show that 
it used ordinary care, or that plaintiff 
could have avoided the injury by or- 
dinary care, that if defendant was 
negligent, and plaintiff was not negli- 
gent, and could not by ordinary care 
have avoided the injury, plaintiff 
could recover, was not error); Pitts- 
burgh, etc., R. Co. v. Geltmaker, 30 
SW 394, 16 KybL 861; St. Louis, etc., 
R. Co. v. Whatley, (Tex.-Civ. A.) 212 
SW 968 (an instruction on contribu- 
tory negligence, making it the duty 
of plaintiff to exercise ordinary care); 
Epperson v. International, etc., R. Co., 
59. Tex. Civ. A. )66, 225 °SiWe tives 
Worth, etc., R. Co. v. Poteet, 53 Tex. 
Civ. A. 44, 115 SW 883 (an instruc- 
tion, in an action for injuries to a 
child seven years old, authorizing the 
jury to consider, on the issue of con- 
tributory negligence, not only the 
child’s mental capacity but also all 
other evidence relating to the issue); 
Missouri, etc., R. Co. v. Malone, (Civ. 
A.) 110 SW 958 [rev on other grounds 
102 Tex. 269, 115 SW 1158] (an in- 
struction that, if plaintiff was drunk, 
and when struck by the engine was 
asleep on the track, he could not re- 
cover, was responsive to the plead- 
ings, and was not objectionable as 
authorizing a recovery unless plain- 
tiff was lying down and asleep); Mis- 
souri, etc., R. Co. v. Brown, (Tex. Civ. 
A.) 101 SW 464; Galveston, etc. R. 
COngNn LIONY; 00. Lex. Cive Aly VO no 
SW 879 (negligence in going between 
cars). 

[b] Instructions held erroneous or 
properly refused: (1) As not con- 
forming to the _ issues. Alabama 
Great Southern R. Co. v. Smith, 178 
Ala. 618, 59 S 464 (instruction that a 
deaf person should have used his oth- 
er senses with greater care before go- 
ing on or dangerously near to rail- 


road track); Louisville, etc., R. Co. v 
Orr, 121 Ala. 489, 26 s 35; Western, 
Cosa. Holsomback, 112 Ga. 


Clene it. 
82, 37 SE 128; Thurman v. Louisville, 
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mentative®® or conflicting,®® or calculated to mislead 
the jury’® or invade the province of the jury by 
assuming certain facts as established,’! or by charg- 
ing that certain facts in evidence do or do not con- 
An instruction on 
contributory negligence may be qualified by an in- 
struction on.discovered peril when the evidence shows 
that the injured person was seen in time to have 
stopped the train before reaching him.*? 
structions are to be construed as a whole, and al- 
though one portion considered separately might be 
open to objection, it may be aided by. other and more 
explicit instructions, and does not constitute error if 


stitute contributory negligence.7? 


etc., R. Co., 34 SW 893, 17 KyL 1343; 
Sublett v.,Terminal R. Assoc., (Mo.) 
267 SW 622 (plea that decedent nei- 
ther looked nor listened does not jus- 
tify instruction that, if he did either, 
he was guiltless of contributory neg- 
ligence); Schaff v. Hollin, (Tex. Civ. 
A.) 213 SW 279 (in an action for in- 
juries by driving over a depression 
between railroad tracks, where de- 
fendant pleaded contributory negli- 
gence because plaintiff did not drive 
in a place of safety, an instruction 
that plaintiff-was guilty of contribu- 
tory negligence if she paid no atten- 
tion to where she was driving); Lou- 
isiana, ete., R. Co. v. McDonald, (Tex. 
Civ. A.) 52 SW 649 (holding that an 
instruction submitting the question 
of contributory negligence is errone- 
ous where there is no issue except 
that of the negligence of defendant’s 
servants in failing to exercise due 
eare). (2) As ignoring a material 
fact or theory in issue. Chicago, etc., 
R. Co. v. O’Sullivan, 143 Ill. 48, 32 
NE 398; Minot v. Boston, etc., R. Co., 
74 N. H. 230, 66 A 825. 


68. Hast St. Louis Connecting R. 
Co. v. Eggmann, 170 Ill. 538, 48 NE 
981, 62 AmSR 400 [aff 65 Ill. A. 345]; 
Chicago, ete., R. Co. v. O’Sullivan, 143 
Ill. 48, 32 NE 398; Illinois Cent. R 
Co. v. Collison, 134 Ill. A. 443. 


69. Potter v. St. Louis, etc., R. Co., 
136 Mo. A. 125, 117 SW 593. 


70. [a] Instructions held not 
misleading.—Santa Fé, etc., R. Co. v. 
Ford, 10 Ariz. 201, 85 P 1072 (injury 
to a person working on the tracks or 
ears); Texas, etc,. R. Co. v. Endgley, 
(Tex. Civ. A.) 119 SW 1150 [rev on 
other grounds 103 Tex. 434,129 SW 
342] (an instruction that, if plaintiff 
was injured because he did not step 
far enough from the track to escape 
the ordinary dangers resulting from 
the operation of trains). 


{b] Instructions held erroneous or 
properly refused: (1) As being am- 
biguous. Maskaliunas vy. Chicago, 
ete., R. Co., 235 Ill. A..198 [aff 318 I11. 
142, 149 NE 23]. (2) As being mis- 
leading. St. Louis, ete., R. Co. v. Den- 
nis, 212 Ala. 590, 103 S 894; Southern 
R. Co. v. Wright, 207 Ala. 441, 92 S 
654; Southern Pac. R. Co. v. Svend- 
sen, 13 Ariz. 111, 108 P 262; St. Lou- 
is Southwestern R. Co. v. Adams, 98 
Ark. 222, 135 SW 814; Hunt v. Cen- 
tral of Georgia R. Co., 7 Ga. A. 375, 
66 SE 1039; Toledo, etc., R. Co. v. 
Hammett, 220 Ill. 9, 77 NE 72, 5 Ann 
Cas 78 [rev 115 Ill. A. 268] (care re- 
quired of a deaf person); Southern 
R. Co. v. Wahl, 196 Ind. 581, 149 NE 
72; Pittsburgh, etc., R. Co. v. O’Con- 
ner, 171 Ind. 686, 85 NE 969; Illinois 
Cent. R. Co. v. France, 130 Ky. 26, 
112 SW 929; Louisville, ete., R.-Co. v. 
Vittitoe, 41 SW 269, 19 KyL 612 (in- 
fant); Hasie v. Alabama, etc., R. Co., 
78 Miss. 4138, 28 S 941, 84 AmSR 632 
(person walking on a bridge); Minot 
v. Boston, etec., R. Co 4 N. H. 230, 66 
A 825; Catawissa R. Co. v. Arm- 
strong, 49 Pa. 186; East Tennessee, 
ete., R. Co. v. Winters, 85 Tenn. 240, 


RAILROADS 


The in- 


gence.*® 


1 SW 790 (person walking on a 
bridge); Texas, etc., R. Co. v. Best, 
66 Tex. 116, 18 SW 224 (persons at 
stations); Et. Worth, ete:, R. Co. v. 
Poteet, 53 Tex. Civ. A. 44, 115 SW 
883; Johnson v. Texas, ete., Re Coy 
45 Tex, Civ. A. 146, 100 SW "206; 
Louis, etc., R. Co. v. Christian, 8 Tex. 
Civ. A. 246, 27 SW 932 (infant); Gal- 
veston, etc., R. Co: ev. Lewis, 6, Tex. 
Civ. A. 638, 25 SW 293 (person walk- 
ing on the track); Teakle v. San 
Pedro, etc., R. Co., 36 Utah 29, 102 P 
635. 


71. Harris v. Atlantic Coast Line 
R:. Co., 132 -N.:C.. 160,143 \SE 589. 


72. TH. =—Chicago,* ete.,, Re. Co; ov. 
Huston, 196 Ill. 480, 63 NE 1028. [aff 
95) DT A. 350]; Tllinois Centv Ra. Cexv: 
Anderson, 184 Ill. 294, 56 NE 331 [aff 
S1TI AL 137]. 


Me.—Pollard v. Maine Cent. R. Co., 
Sie Mer bib 3 eo FAL 135. 


Mich.—Baker v. Flint, etc., R. Co., 
68 Mich, 90, 35 NW 886 (holding an 
instruction to be improper as making 
the court the judge of plaintiff's in- 
capacity to appreciate the danger, 
and his manner of exercising it). 


Mo.—Graney v. St. Louis, etc., R. 
Gort 140 Mo. 89, 41 SW 246, 38 es, 


H.—Ayers v. Gere: etc., R. Co., 
68 Ny. H. 208, 39 A 1021 


Ss. C.—White v. Aneta 
Cor cOlS HO mero. hae 


Tex.—Chicago, etc., Co. v. Mar- 
tin, 135), Dex, .Civs Ay 36° ‘19 SW 1101; 
St. Louis Southwestern R. Co. v. 
Hitel, (Civ. A.) 72 SW 205; Kroeger 
v. Texas, etc., R. Co., 30 Tex. Civ. A. 
87, 69 SW 809; Collins v. Dillingham, 
7 Tex: Civ.lA, 93,.26 SW, 87. 


[a] Instruction assuming injured 
party’s negligence to be slight only 
is erroneous. Houston, etc., R. Co. 
v. Smith, 52 Tex. 178. 


ete., R. 


73. St. Louis Southwestern R. Co. 
v.Cockrill, (Tex; Civ.. A.) 111 SW 
1092. ; 

74. Little Rock, etce., R. Co. v. Mc- 


Queeney, 78 Ark. 22, 92 SW 1120. 


[a] Rule applied.—In an action 
for injuries to one ejected from a 
moving freight train, the jury could 
not have been misled, by the use of 
the words ‘‘and use ordinary care,” 
in an instruction that, if trainmen 
in removing a trespasser use no more 
force than is reasonably necessary 
and use ordinary care, the railroad is 
not liable, into believing that defend- 
ant would necessarily be liable for 
want of ordinary care, where the 
court further charged that plaintiff 
was a trespasser, and that defend- 
ant owed him no duty except not 
wantonly or willfully to injure him. 
Southern Pac. R. Co. v. Svendsen, 13 
Ariz, 111, 108 P: 262. 


75. Chicago, ete., R. Co. vy. ‘O’Sul- 
livan, 143 Ill. 48, 32 NE 398, 
76. Iowa.—Brossard v. Chicago, 


+ ' gt de ote dee 


[§ 2291, 


the charge is correct in its entirety ;74 and it is not 
error to omit in one part of the instructions to charge 
on a matter which is fully covered in another part.”® 
A requested instruction covered by other instructions 
given may be properly refused;7® but it is error to 
refuse to charge on a theory of the case not sufficient- 
ly covered by other charges given. ee 
which covers the case generally is ordinarily pleehipe = 
in the absence of a request for special instructions.*® 
The jury should be properly instructed as to plaintiff’s 
right to recover, notwithstanding contributory negli- 
gence when defendant was guilty of wanton negli- 


An instruction 


etc., 
915. 


Ky.—Illinois Cent. R. Co. v. 
son, 63 SW 608, 23 KyL 684. 


, Mo.—Anderson vy. Union Terminal 
R. Co., 161 Mo. 411, 61 SW 874. 


Tex.—Texas, etc., R. Co. v. Craw- 
ford,*-54° Pex. (Civ, ‘A> 196)" 117" Swi 
193; St. Louis Southwestern R. Co. 
pee a 40 Tex. Civ. A. 285, 89 SW 


R. Co., 167 Iowa 703, 149 NW 


Wil- 


Utah.—Hickey v. Rio Grande West- 
ern R. Co., 29 Utah 392, 82 P 29. 


77. International, 
Ploeger, (Tex. Civ. 
International, etc., 4 
(Tex, Civ. A) 92 "SW 996; Interna- 
tional, etc., R. Co. v. Jackson, 41 Tex. 
Civ. A. 51, 90 SW 918; Chesapeake, 
etc., R. Co. v. Saunders, 116 Va. 826, 
83 SE 374. 


[a] Thus, where the _ evidence 
showed acts of negligence occurring 
before the train struck decedent and 
acts of negligence occurring while 
decedent, still alive, was under the 
train, and the company was not li- 
able for the first acts of negligence 
unless decedent was free from con- 
tributory negligence, the refusal to 
charge that decedent was negligent 
in going on the track without looking 
and listening for approaching trains, 
and that such negligence barred a 
recovery unless the company’s serv- 
ants after learning that decedent was . 
in a position of peril failed to exer- 
cise diligence to prevent injuring him, 
was erroneous, Gregg v. Northern 
Paes'R.-Co.;.) 49°) Wash, F183) 594 Pi STL. 


ete., 
A.) 


78. Toledo, ete., Co. v. Miller, 44 
Ind. A. 227, 88 NE 968; Godfrey v. 
New York Cent., etc., R. Coy T6ioN., 


Y. 565, 56 NE 77 (holding that, where 
there is no conflict in the evidence as 
to the purpose for which plaintiff's 
decedent was in defendant’s railroad 
station when he was killed by the 
collapse of the building, and the court 
submits the question of his injury 
to the jury, and defendant makes no 
request to have any special question 
submitted, there is no error in a fail- 
ure to submit the question as to de- 
fendant’s purpose’ in being in the 
building). 


79. Herring v. Louisville, ete, R. 
Co., 203 Ala. 136, 82 S 166. 


[a] Instructions held proper: (1) 
That, if the agents of defendant were 
guilty of wanton negligence, de- 
ceased’s failure to stop, look, and 
listen will not defeat a recovery and 
that the running of the train at a 
‘high rate of speed, without signals, 
in a populous district where the pub- 
lic is expected to pass and repass 
with frequency, creates an imputa- 
tion of recklessness. Southern R. 
Co. v.\ Hyde, 183° Ala. 346° 61 °S\_77. 
(2) That if defendant failed to use 
reasonable diligence to prevent the 
accident, but “goes ahead recklessly 
and commits an injury,’ is an, in- 
struction as to recklessness. Jensen 


a SE EE SAS SSDs RS SUSAN eS ES ee Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2201-2292] 


Comparative negligence. 


crossings. 


v. Denver, etc., 
138 P 1185. 


80. See supra § 2237. 


81. Alabama Great Southern R. 
Co. v. Daniell, 108 Miss. 358, 66 S 730. 


82. See generally Trial [38 Cyc 
1868 et seq]. 


83. See cases infra this note; 
notes 84-93. 


[a] Particular findings construed. 
—(1) In an action for personal in- 
juries on defendant’s right of way by 
reason of its failure to fence, as re- 
quired by statute, a finding construed 
as a finding that the failure to fence 
at the place of plaintiff’s second en- 
try on the right of way caused the 
injury. Bejma vy. Chicago, ete., Elec- 
tric R. Co., 160 Wis. 527, 149 NW 588; 
Bejma v. Johnson, 160 Wis. 540, 149 
NW 592 [aff 160 Wis. 527, 152 NW 
180]. (2) Under a finding by the 
court that a trainman’s lantern, with- 
out a reflector, hung on the back of 
the tender of a backing engine, is a 
proper light if the locomotive is prop- 
erly managed and a proper lookout 
kept, the inference is that when no 
lookout is placed on the tender such 
light is not a sufficient one, and the 
finding is not an unqualified one that 


R. Co., 44 Utah 100, 


and 


the light is a proper light. Sullivan 
v. New) York, ete., .R. Co:, 73. Conn. 
Oa ie bane | ous 

84. Georgia Southern, etc., R. Co. 


v. George, 92 Ga. 760, 19 SH 813 (in 
an action for the death of a person 
on the track, where the evidence 
shows that decedent was not on the 
track when the train approached him 
but must’ have been killed by at- 
tempting to board a car-as the train 
was passing, a verdict for ge is 
without support). 


[a] Verdict or finding held con- 
trary to evidence.—Hast Tennessee, 
ete... mee Co. vv. Marbuck, 91 Ga. 598, 
18 SE 358 (verdict or finding that 
the engineer or other employee failed 
to exercise proper care to avoid the 
accident after discovering the injured 
party’s peril); Burtis v. New York 
Cent.,. ete., R. Go., 2158 App. Div...9, 
143 NYS 145 (in an action by a boy 
for injuries received by him while 
standing on a cattle chute owned by 
the railroad company); Carmody v. 
New York Cent., etc., R. Co., 146 App. 
Div. 400, 131 NYS 160 (in an action 
against a railroad for injuries al- 
leged to have been caused by being 
kicked by defendant’s conductor from 
a hold on a freight car); Smetanka 
v. New York Cent., etc., R. Co., 123 
App. Div. 323, 107 "NYS 973 (finding 
that decedent was not guilty of con- 
tributory negligence); Stiles v. Union 
Terminal Co., (Tex. Civ. A.) Sw 
(2d) 911 (negligence in manner of 
walking); Chesapeake, etc., R. Co. v. 
Anderson, 93 Va, 650, 25 SH 947 (in 
an action for an injury to a tres- 
passer ejected from a train). 


{[b] Verdict or finding held not 
contrary to evidence.—Sprinkle yv. St. 
Louis, ete., R. Co., 215 Ala. 191, 110 
S 137; -Colorado Midland R. Co. Vv. 
Robbins, 30 Colo. .449, 71 P 3871 (spe- 
cial finding as to rate of speed, held 
not to be contrary to’ the euceuy: 
Moylan Chicago River, etc., R. 

172 rr 


Where a statute has been 
enacted allowing a recovery, notwithstanding contrib- 
utory negligence, if the negligence of defendant is 
greater than that of the injured person,®°® the jury 
should be properly instructed on such statute.’! 

[§ 2292] c. Verdict and Findings. 
plicable in civil actions generally®? govern verdicts 
and findings in actions against a railroad for inju- 
ries received on its premises at places other than 
Thus a verdict or finding must con- 


. 645 (injury to an a 
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of another road); Chicago, etc. R. 
Co. v. Stephenson, 38 Ind. A. 95, 69 
NE 270 (in an action for the death 
of a fireman killed while beneath his 
engine in the discharge of his duties, 
by certain cars being projected 
against it by employees of another 
company); Rutherford v. Iowa Cent. 
R. Co., 142 Iowa 744, 121 NW 703 
(evidence held to sustain a finding 
that defendant’s engineer did not dis- 
cover decedent’s peril in time to avoid 
the injury); Wood v. Illinois Cent. R. 
Co.; 218 Ky, 739, 292 SW 325 (child 
trespasser); Jaffi v. Missouri Pac. R. 
Co., 205 Mo. 450, 1083 SW 1026 (a ver- 
dict finding that decedent was at- 
tempting to cross defendant’s rail- 
road track in a street just north of 
certain stationary cars, which with- 
out any warning or notice or brake- 
man to give notice were suddenly 
and violently backed against the child 
and then moved south, dragging his 
body, whereby he was mangled and 
killed); St. Louis Southwestern R. 
Coy ve Balthrop) \(tex,  Civ.2 A.) 167 
Sw 246 (a finding by the jury that 
plaintiff's wife was struck by a piece 
of scantling thrown from a moving 
train, as she was proceeding on a 
path adjacent to the tracks); Trinity, 
etc., R. Co. v. Simpson, (Tex. Civ. A.) 
86 SW 1034 (Gin an action by a serv- 
ant of a construction company riding 
a velocipede on the railroad track). 


{[c] Although boy testified on 
cross-examination that he fell and 
was injured while trying to get on to 
a car, the jury are not precluded from 
basing a verdict on his direct exam- 
ination, corroborated by other evi- 
dence, that a brakeman forced him to 
leave a car while the train was in 
motion and caused him to fall and 
sustain the ee complained of. 
Texas, etc., Co. wm euch, Chex Civ. 
A.) 102 SW 134 [rev on other grounds 
105° Sw 987]. 


[d] Where several theories arise 
out of the evidence, any of them may 
be adopted by the jury, and they are 
not bound to find that the whole testi- 
mony is true. Clark vy. Wilmington, 
éte., R. Co., 109 N. C. 430,14 Sh 4a, 
14 LRA 749. 


[e] Question of special verdict 
whether plaintiff sustained his in- 
juries on depot grounds sufficiently 
submits the question whether a lawn, 
adjacent to the depot platform, was 
a part of the depot grounds, within 
the rule requiring a railroad company 
to keep in a safe condition its depot 
platform and approaches thereto and 
other portions of its depot grounds 
reasonably near. Banderob v. Wis- 
consin Cent. R. Co., 183 Wis. 249, 113 
NW 738. 


[f] Special interrogatories, ask- 
ing how far from decedent the en- 
gine was when the engineer first dis- 
covered that he was not far enough 
away from the track to clear the 
train, and whether the engineer had 
reason to believe that decedent for 
some reason was not able to care for 
himself, and whether ‘he then used all 
reasonable means to stop the train, 
called for findings as to material, ul- 
timate facts. Rutherford vy. Iowa 


Cent. R. Co., 142 Iowa 744, 121 NW 


703. 


form to the evidence.®4 
tion will be made in aid of a general verdict,®> and 
if the special findings can be reconciled therewith on 
any reasonable hypothesis,*® or under any supposa- 
ble state of facts provable under the issues,*®? the gen- 
eral verdict will control and judgment must be en- 
tered accordingly; but if the special findings are ir- 
reconeilable with the general verdict, they will con- 
trol such verdict, and judgment must be entered upon 
them notwithstanding the general verdict.*® 


‘thereover, 
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Every reasonable presump- 


A spe- 


85. Shoner v. Pennsylvania Co., 
130 Ind. 170, 28 NE 616, 29 NE 775; 
Indianapolis Union R. ‘Co v. Neu- 
baucher, 15 Ind? A, 21, 43 NE 576, 44 
NE 669. 


[a] Finding of fact which it was 
probably necessary for jury to find 
before they could find a verdict must 
be deemed by intendment to be in- 
cluded in a general verdict for plain- 
tiff, as in regard to the train which 
caused the injury, and an answer by 
the jury to an interrogatory that 
they do not know what train it was 
does not necessarily contravene or 
overcome such Mh das In- 
dianapolis Union R. Co. 
wee 16 Ind. A. 21, 44 NE “669. 


Shoner  v. Donnas tae CO%; 
130 nd 170, 28 NE 616, 29 NE 775. 


[a] Motion for judgment on spe- 
cial findings notwithstanding the gen- 
eral verdict must be overruled where 
such findings are not in irreconcila- 
ble conflict with the general verdict. 
Cleveland, etc., R. Co. v. Berry, 152. 
Ind. 607, 53 NE 415, 46 LRA 33; Chi- 
cago, etc., R. Co. v. Stephenson, ‘33 
Ind. A. 95, 69 NE 270: 


[b] Findings held not inconsist- 
ent with general verdict.—(1) Spe- 
cial finding that conductor did not 
know that plaintiff was lying upon 
rail of track when ‘the signaled train 
where evidence would 
justify finding that plaintiff was ly- 
ing under cars beside such track, was 
not necessarily inconsistent with, and 
did not control, general verdict for 
plaintiff. Cowan v. Minneapolis, ete., 
R. Co.4 42°N._D: 170; 172 NW. 322.5 (2) 
Special findings refuting plaintiff’s 
theory that the crossing on which 
she was injured by defendant’s cars 
was either on a public street or in the’ 
private yards of another company, by 
whose permission the yards were 
used by both plaintiff and defendant, 
but showing no facts refuting the 
existence of proof of willful injury 
alleged, are not so inconsistent with 
a general verdict for plaintiff as to 
overrule it and warrant a judgment 
for defendant non obstante veredicto. 
Freitag v. Chicago Junction R. Co.; 
46 Ind. A. 491, 89 NE 501, 92 NE 
1039" > (3) In action for personal in- 
juries, when plaintiff was compelled 
by brakeman to jump from train, in 
which general verdict was for plain- 
tiff, special findings as to scope of 
brakeman’s authority, acts, and con- 
duct did not warrant judgment for 
defendant. Bjorkman vy. Atchison, 
ete, Ko. Lit Kan, 4207 231) P2102 98 
(4) A finding that defendant’s log- 
ging: train on which plaintiff was per- 
mitted to ride, was negligently oper- 
ated, considering the condition of 
track, the manner of coupling, and 
the speed, warrants judgment in 
plaintiff’s favor, although the jury 
had answered that the speed of the 
train was not excessive. Kirby Lum- 
ber Co. v. Davis, (Tex. Civ. A.) 212 
SW 831. 

87. Shoner v. Pennsylvania Co., 
130 Ind. 170, 28 NE 616, 29 NE 775. 

88. Ind.—Pennsylvania Co. v. 
Meyers, 136 Ind. 242, 36 NE 32. 

Kan.—Taylor v. St. Louis-San 
Francisco R. Co., 124 Kan. 751, 262 
P 496. 


Neu- -~ 
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cial finding of contributory negligence warrants a 
judgment for defendant thereon notwithstanding a 
Special findings, in 
order to support a judgment thereon, should contain 
all the facts upon which the judgment is to rest, noth- 
ing being taken by implication or ienieen and 
whatever is not found in them being supposed not 
The findings must not be inconsistent or 
A finding which is of a mere ques- 
tion of law is improper,®” and it must yield to spe- 


general verdict for plaintiff.5® 


to exist.°° 
contradictory.°? 


Oh.—Spillman v. Baltimore, etc., R. 
Conc Ohy Cirg Cenc: 


Pa.—Cunningham y. Philadelphia, 
etc., R. Co., 249 Pa. 134, 94 A 467. 


Wash.—Crowley v. Northern Pac. 
R. Co., 46 Wash. 85, 89 P 471. 


W. Va.—Bess v. Chesapeake, etc., 
Re Co. 385, W. Vat, 492, 14 SH 234, 
29 AmSR 820. 


Wis.—Hogan v. Chicago, 
Co., 59 Wis. 139, 17 NW 6382. 


Son otweduouisi ete; -) Ru) Cony. 
Karns, 66 Kan. 802, 72 "Pp 234. 


90.) Pittsburgh ete, (RR... Con vs 
Hvans, 53 Pa. 250 (holding that it 
is not sufficient that the special ver- 
dict finds that there was negligence 
on the part of the railroad company, 
unless it is found that plaintiff was 
lawfully on the road, and not guilty 
of negligence). 


[a] Rule applied.—In an action 
for the death of one struck by back- 
ing cars in a switch yard, if the an- 
swers to the interrogatories do not 
establish contributory negligence as 
a matter of law, no inference or pre- 
sumption will support them so as to 
warrant a verdict on them. Harmon 
v. Speer, 195 Ind. 199, 144 NE 241. 


{[b] Proximate cause.—A special 
verdict or finding that plaintiff was 
injured by the failure of defendant to 
exercise ordinary care in respect of 
some duty which it owed to plaintiff 
is insufficient to support a judgment 
against defendant, without a further 
finding, or unless it appears conclu- 
sively from the evidence that such 
injury was a natural and probable 
result of defendant’s negligence, and 
one which in the light of attending 
circumstances a person of ordinary 
intelligence ought reasonably to have 
foreseen. Sheridan v. Bigelow, 93 
Wis. 426, 67 NW 722. 


[c] Where willfulness is neces- 
sary to a recovery and a special ver- 
dict fails to find that plaintiff’s con- 
duct was willful, a judgment there- 
on is properly entered for defendant. 
Barr ’v. Chicago;.ete.,:R. Co., 10 Ind. 
A, 433, 37 NE 814. 


{d] Failure to answer immaterial 
interrogatories is not fatal to a ver- 
dict. Whitlock v. Pennsylvania R. 
Co., 11 SW 208, 10 KyL 966 (holding 
that, where the jury find specially 
that deceased was a trespasser, that 
the death was caused wholly by his 
negligence and through no fault of 
the servants of the company, and 
judgment is rendered for defendant, 
it is immaterial that they fail to agree 
on the question whether it was de- 
fendant’s duty to have a brakeman at 
the end of the train where deceased 
was killed and whether such brake- 
man would have prevented the acci- 
dent). 

91. McCrearry v. St. Louis South- 
western R. Co., (Tex. Commn. A.) 1 
SW (2d) 868 [rev (Civ. A.) 298 SW 
935]; Stiles v. Union Terminal Co., 
CRexi, Civ.> cA.) 2s Siw | C20)" 1902: 
Wichita Falls, etc., R. Co. v. Craw- 
ford, (Tex. Civ. A.) 19 SW (2d) 166; 
Berndl v. Director Gen. of Railroads, 
177" Wis. 210,-188 JNW 81; Kearney 


ete., R. 
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v. Chicago, ete., R. Co., 47 Wis. 144, 
2 NW 82; Haas v. Chicago, CLC, Ets 
Co., 41 Wis. 44, 


{a] Findings not inconsistent.— 
Findings that a pedestrian killed by 
a backing train looked and listened 
before stepping on the track is not 
necessarily in conflict with a finding 
that he was not contributorily baa a 
gent. Wichita Falls, ete., R. 
Crawford, (Tex. Civ. "A.) 19 Sw (2d) 
166. 


92. Dunscomb vy. Lusk, 195 Mo. A. 
3844, 190 SW 397. 


93. Hogan v. Chicago, etc., R. Co., 
59 Wis. 139, 17 NW 632 (holding that, 
where the alleged negligence is a 
failure to give proper warning, a 
finding that defendant was negligent 
must yield to special findings that 
the whistle was sounded and bell 
rung). 


94. See generally Appeal and, Hr- 
LOL otOid. De 2por 


95. See cases infra this section. 
96. U. S.—Owens v. Missouri Pac. 
R. iCos. 38 Neds) bi, 


Ala.—Southern R. Co. v. Eaks, 220 
Ala. 49, 124 S 88. 


Ark.—St. Louis, ete, R. Co. v. 
Flinn, 88 Ark. 484, 115 SW 142. 


Ga.—Western, etc., R. Co. v. Wil- 
son, 71 Ga. 22; Southern R. Co, v. 
Neal, 8 Ga. A. 552, 69 SE 1088. 

Minn.—Palon v. Great Northern R. 
Co., 135 Minn. 154, 160 NW 670; Gee 
v. Great Northern R. Co., 119 Minn. 
438, 1838 NW 684. 


Mo.—Mirrielees v. Wabash R. Co., 
163 Mo. 470, 63 SW 718. 


Nebr.—Armstrong v. Union Stock 
Yards Co., 93 Nebr. 258, 140 NW 158. 


N. v-ppieiass v. Northern Cent. 
R. Co., 59 App. Div. 470, 69 Pee 370. 


Oh.—Cincinnati, ete, R. 
Dameron, 33 Oh. Cir. Ct. 123 Fete 86 
Oh. St. 321, 99 NE 1122]. 


Tenn.—Stacker v. Louisville, ete., 
R. Co., 106 Tenn. 450, 61 SW 766; L. 
@ pita Co, v. Johnson, 7 Tenn. Civ. 


Tex.—Brown y. Griffin, 71 Tex. 654, 


9 SW 546; Brown vy. Sullivan, 71 Tex. 
470, 10 SW 288; Texas, etc., R.. Co. 
v. O’Donnell, 58 Tex. 27; St. Louis, 


ete., R. Co. v. Whatley, (Civ. A.) 212 
SW 968; Gonzales v. epee OCs 
Ri.Coi, CEiv, As), L0T-SW.896 


Man.—Shondra v. Winninee Hlec- 
tric R. Co., 21 Man, 622. 


[a] Where evidence is conflicting, 
the verdict of a jury or the finding 
of a court on a question of fact will 
not be disturbed unless great in- 
justice seems to have been done and 
there is a want of evidence to sustain 
it. Finney v. Northern Pac, R. Co., 3 
Dak, 270, 16 NW 500. 


[b] Nothing will be presumed in 
favor of special findings as against 
the general verdict on appeal, but the 
party asserting error in the general 
verdict must establish it. Indianapo- 
lis Union R. Co. v. Neubaucher, 16 
Ind. A. 21, 48 NE 576, 44 NE 669. 


97. Ill.—lLake Shore, ete., R. Co. 
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cial findings of fact inconsistent therewith.°? 


[§ 2293] 6. Appeal and Error. 
that apply to appeals in civil cases generally®* gov- | 
ern questions of appeal and error in actions for in- 
juries to persons on or near railroad tracks.°°® 
there is any evidence to support a verdict or finding 
it will not be disturbed on appeal;°® and a judgment 
will not be reversed for harmless error, in respect 
of the admission or exclusion of evidence,®* or in 
the giving or refusing of instructions,®* and defend- 


The same rules 


If 


v. Bodemer, 139 Ill. 596, 29 NE 692, 
32 AmSR 218 [aff 33 Ill. A. 479]. 


Ind.—Pittsburgh, etce., R. Co. v. 
Simons, 168 Ind. 333, 79 NE 911 [aff 
(A.) 76 NE 883]; Kentucky, etc., 
Bridge Co. v. McKinney, 9 Ind. A. 213, 
36 NE 448, 


Ky.—Beiser v. Chesapeake, etc., R 
Co., 92 SW 928, 29 KyL 249. 


Mass.—Robinson vy. Fitchburg, etc., 
Rucoy wt Gray 92, 


Or.—Turney v. Southern Pac. Co., 
44 Or. 280, 75 P 144, 76 P 1080. 


Tex.—Hughes v. Galveston, 
R.-Co., 6T Tex, 596) 4 Siwa2loe 


Wis.—Banderob v. Wisconsin Cent. 
Re C03, 41383 “Wisi 249) Se NWirss. 
Whalen v. Chicago, ete. R. Co., 75 
Wis. 654, 44 NW 849. 


[a] Presumptions.—On appeal it 
will be presumed that the jury were 
properly directed as to certain evi- 
dence admitted by the court. Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 114 Ala. 587, 22 S 169 (holding 
that, where evidence was admitted 
that a railroad engineer might with 
reasonable care have discovered the 
peril of a person injured by his train 
in time to have avoided the injury, it 
will be presumed on appeal that the 
trial court did not suffer the jury to 
make mere negligence in not discov- 
ering the peril the basis of a recov- 
ery by plaintiff). 


{b] Ruling of court.—It is re- 
versible error for the court to change 
counsel’s question to a witness so as 
to omit essential facts from view. 
Livingston v. Wabash R, Co., 170 Mo. 
452, 71 SW 136 


98. ‘Nias ecaniey v. Tennessee 
Coal, etc., Co., 93 Ala. 356, 9 S 611. 


tris Setnier Vv. Illinois Cent. R. 
Coyr2ls Tits -Aws530e 


Kan.—Union Pac. R. Co. v. Ure, 56 
rae 473, 438 P T776. 


C.—McAdoo v. Richmond, 
Rm nee 105 N. C. 140, 11 SE 316. 


prep ee: v. Houston, ete. R. 
Co., 41 Tex. Civ. A. 81, 90 SW 1118. 


fal Rule applied.—McCauley vy. 
Tennessee Coal, etc., Co., 93 Ala. 
356, 9 S 611 (holding “that, in an ac- 
tion for a death alleged to have re- 
sulted from defendant’s negligence, 
where it is shown that deceased was 
on defendant’s car which was not for 
passengers, by mere license, and no 

wanton or intentional wrong is shown, 
an instruction that deceased was a 
mere trespasser is harmless error); 
Atlantic Coast Line R. Co. v. MeDon- 
ald, 135 Ga. 635, 70 SE 249 (an in- 
struction, in an action for injuries to 
a person on a track, that a person 
who goes on the private property of 
a railroad, where he has no license to 
go, is a trespasser, and the company 
is under no obligation to look out for 
him, its only duty being not to in- 
jure ‘him after seeing his danger, and 
that it is not required to place a 
watchman to look for people where 
persons have no right to be, was not 
prejudicial to defendant); Harmon vy. 
Speer, 195 Ind. 199, 144 NE 241 (in- 
sertion of word ‘active’ before the 


etc., 


etes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ant cannot urge as error the giving of an instruction 
But a judgment based on 
a verdict which is unsupported by the evidence will 
be set aside or reversed; and where the verdict must 
be against both defendant railroad and its servants, 
a judgment based on a verdict against the railroad 
An order granting a new trial ° 
will not be set aside on appeal where the evidence 
is not so manifestly in favor of the verdict as to 
require the setting aside of the order.® 

In an action for personal 
injuries caused by the negligence of a railroad com- 
pany, ordinarily actual or compensatory damages only 


favorable to himself.®® 


alone is erroneous.? 


[§ 2294] 7. Damages. 


word “precautions,” in requested in- 
struction, that “so long as his pres- 
ence was not discovered there was 
no obligation on the defendants to 
take any precautions to prevent in- 
juring him if he was a mere licensee,” 
was not prejudicial to defendant); 
Union Pac. R. Co. v. Ure, 56 Kan. 473, 
43 P 776 (holding that, where the 
facts uphold a verdict against the 
railroad company, it is immaterial 
whether the court erred in its instruc- 
tions in making a distinction as to 
the point of time when the duty of 
the company arises toward a con- 
scious or unconscious trespasser up- 
on its track); McAdoo v. Richmond, 
ete. Re Co., 105°N.C. 140) liv SH'3st6 
(holding that an error, if any, in re- 
fusing to tell the jury that a rail- 
road company is required to exercise 
more than the usual amount of care 
in running its trains in populous 
towns is cured by a finding that the 
injury complained of was sustained 
through the negligence of the com- 
pany). 

[b] Error cannot be assigned to 
such portion of charge as is purely 
speculative and could not have af- 
fected the result. Petrie v. Colum- 
bias ete., R. Co:, 29 S.C. 303, 7. SE 
515. : 


99. Morrill v. Detroit, etc., R. Co., 
159 Mich. 478, 124 NW 520; Missouri, 
ete., R. Co. v. Malone, (Civ. A.) 110 
SW 958 [rev on other grounds 102 
Tex. 269, 115 SW 1158]. 

1. Dak.—Finney v. Northern Pac. 
R.-Co.,° 3 Dak, 270,16) NW 500. 


Ga.—East Tennessee, etc., R. Co. 
v. Harbuck, 91 Ga. 598, 18 SE 358. 

Ill.—Hopkins v. Anderson, 73 Ill. 
A, 632. ’ , 

Mo.—Jaffi v. Missouri Pac. R. Co., 
205 Mo. 450, 103 SW 1026. 


Can.—Canadian Pac. R. Co. v. 
Brown, 12 CanRCas 228. - 
2. it. Wouls; ete., R.. Co, v.-“wWil- 


liams, 55 Okl. 682, 155 P 249. 


8. Johnson v. Minneapolis, ete., R. 
Co., 108 Minn. 302, 122 NW 10. 


4. Warner v. Southern’ Pac. Co., 
Msr@at. 105,545. 1875 547 Ams 327s 
Givens -v. Kentucky Cent. R. Co., 89 
Key. 231) 1209SW 257,21) KyL-452. 

[a] Injury to plaintiff’s feelings 
by reason of any insult or indignity 
inflicted on him may be considered 
in determining the amount of dam- 
ages. Gulf, etc., R. Co. v. Bates, 
(CNed.& a Oahie A.) 95 SW 738. 

[b] Injuries caused by fright may 
be recovered for. Buchanan v. West 


RAILROADS 


company.? 


gent.$ 


Stele Rm: Coz, o2 Ned. Laceby LIA: 

[ec] Surgeon’s fees.—In a suit for 
personal injuries against a railroad 
company, it is error to admit proof of 
the payment of surgeon’s fees by the 
injured person, where no claim is 
made in the petition for such fees. 
Louisville, etc., R. Co. v. Hudson, 10 
Ky. Op. 617. 

Compensatory damages generally 
see Damages §§ 68-230. 


Damages in actions for death by 
wrongful act see Death §§ 188-259. 


5. Cal.—Warner v. Southern Pac. 
Say 113 Cal. 105, 45 P 187, 54 AmSR 
327. 


Ky.—Louisville, etc., R. Co. v. Crow, 
118 SW 365; Louisville, ete., R. Co. 
v. Berry, Heil SW_ 370, 33 KyL 850; 
Louisville, ete., R. Co. v. McNary, 
128 Ky. 408, 108 SW 898, 32 KyL 1266, 


129 AmSR "308, 17 LRANS 224; Ja- 
cobs v. Louisville, ete., R. Co., 10 
Bush 268. 


La.—Hamilton v. Morgan’s Louisi- 
ana, etc., R., ete., Co., 42 La. Ann. 824, 
5 


Miss.—Yazoo, etc., R. Co. v. Lee, 


148 Miss. 809, 114 S 866. 


Tex.—International, ete:, R.- Co. v. 
McDonald, 75 Tex. 41, 12 SW 860. 


Sask.—Staats v. Canadian Pac. R. 
Co: 7 Sask; E. 184. 


Exemplary damages generally see 
Damages §§ 268-298. 


6. Ala.—Louisville, etc., R. Co. v. 
Williams, 183 Ala. 138, 62 S 679, Ann 
Cas1915D 483; Mobile, etc., R. Co. 
v. Seales, 100 "Ala. 3H9n Los eo LT. 


Conn.—Murphy v. New York, etce., 
R. Co., 29 Conn. 496. 


Il1.—St. Louis, Wa 
gan, 52 Dll, A. 488 


i eeiouties ites etc. a Ra Coles Va 
Berry, 111 SW 370, 33 Kyl 850; Giv- 
ens v. Kentucky R. Co.; 89 Ky. 231, 
12. SW. 257) 1k Kyl. 452: Jacobs’ v. 
Louisville, ete., R. Co., 10 Bush 263. 


-N. C.—Hayes v. Southern R. Co., 
141 Ne eC 155, woo mou 847 (holding, 
also, that the general principles of 
law relating to punitive damages ap- 
ply to a brakeman acting in the scope 
of ‘his agency in ejecting a trespasser, 
as well as to the train conductor). 


[a] Exemplary damages (1) have 
been awarded where defendant rail- 
road’s servant wantonly and violent- 
ly ejected or assaulted a trespasser 
whereby such trespasser was injured 
(Busick y. Illinois Cent. R. Co., 201 


R. Co. v. Rea- 


can be recovered ;* 
damages can be recovered,° 
was inflicted by reason of wanton, willful, or reck- 
less acts on the part of the company’s servants® and 
such acts were either authorized or ratified by the 
Under statutes providing that contribu- 
tory negligence will operate only in mitigation of 
damages, it has been held that, although in ease of 
such negligence the jury may mitigate the damages 
to nominal damages only, it need not do so, but may 
fix them in accordance with the estimate of the rela- 
tive neghgence of the parties, where both are negli- 
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and no punitive or exemplary 
except where the injury 


Ill. A. 63; Baltimore, ete, Ri Co. 
v. Strube, 111 Md. 119, 73 A 697; 
Graham v. St. Louis, ete., R. Co., (Mo. 


A.) 273 SW 221 [in such case a ver- 
dict of seven thousand five hundred 
dollars, of which two thousand five 
hundred dollars constituted punitive 
damages, is not excessive or the re- 
sult of passion or prejudice, it ap- 
pearing that plaintiff played musical 
instruments for a living, and was in 
a hospital for seven and one-half 
months, undergoing a further opera- 
tion on his hand and foot]; Hayes vy. 
Southern R. Co.,“141 N. C. 195, 53 SE 
847); (2) but such damages must not 
be excessive (Alabama, etc., R. Co. vy. 
Livingston, 84 Miss. 1, 36 S 256 [hold- 
ing that a judgment for two thousand 
dollars in favor of plaintiff who was 
expelled from a freight train between 
Stations on a stormy night after he 
had offered to pay his fare is exces- 
sive]). (3) The fact that plaintiff 
brought about his arrest by an alter- 
cation with the officer, and provoked 
the assault by resisting arrest, was 
effective merely in mitigation of pu- 
nitive damages, and not in exonera- 
tion. Baltimore, etc., R. Co. v. Strube, 
111 Mid. 119, 73 A 697. 


Ground for exemplary damages 
generally see Damages §§ 280-283. 


7. Toledo, etc., R. Co. v. Gordon, 
143 Fed. 95, 74 CCA 289; Warner v. 
Southern Pac. Cosel Cal. 105, 45 P 
187, 54 AmSR 327; International, 
6tc., I. Co. Vv. McDonald, 75 Tex, 41, 
12 Sw 860; Gulf, ete., R. Co. v. Moore, 
69 Tex. 157, 6 SW 681. 


[a] Retaining in employment.— 
The fact that a conductor who will- 
fully and wantonly ejected a tres- 
passer from a moving train at a dan- 
gerous place was not discharged prior 
to the trial is not sufficient to consti- 
tute a ratification. Toledo, ete, R. 
coe v. Gordon, 143 Fed. 95, 74 CCA 


Liability for acts of servant or 
agent generally see Damages §§ 290, 


8. Cincinnati, etc., Co, v. Davis, 
127 Hed. 933, 62 Gaae ‘565 (constru- 
ing Shannon Tenn. Code § 1574); 
Felton v. Newport, 105 Fed. 332, 44 
CCA 530; Adams v. St. Louis-San 
Francisco R. Col,, (Mo; (AS) 251 SS 
124 (where a trespasser on defend- 
ant’s train was shot in the thigh by 
a special officer, but no bone was 
broken, and the evidence did not show 
that the injury was permanent, a ver- 
dict of five thousand dollars was ex- 
cessive and would be reduced to three 
thousand dollars). 


758 [52 C.J.] 


RAILROADS 


Ts 2295 


XXII. INJURIES TO PERSONS ON HIGHWAYS OR PRIVATE PREMISES NEAR TRACKS? 


[§ 2295] A. In General. 


The mere fact that a 
railroad is constructed and operated on or in close 
proximity to a street or highway, although it may 
render the use of the highway less safe, does not of 
itself constitute negligence on the part of the rail- 
road company;!° and if the company operates its 
road in a lawful manner without negligence or mal- 
ice, it is not responsible for resulting injuries.1? 
Where the railroad is situated upon or along a public 
street or highway, the public as well as the railroad 
company, has the right to use the street or highway, 
and the rights of each therein must be exercised with 
due regard to the rights of the other.” 
upon such a street or highway is not a trespasser or 
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passers.14 


them.!® 


A person 


mere licensee;!? but, if injury is inflicted on such 


f 
9. Injuries to: 

Persons. at crossings see supra §§ 
1850-2104, 

Trespassers, licensees, and others on 
railroad premises other than at 
crossings see supra §§ 2105-2294. 
10. Beatty v. Central Iowa R. Co., 

58 Iowa 242, 12 NW 3832; Engelsen 

v. Spokane, etc., R. Co., 79 Wash. 39, 


£39 RP) '599. 
Mie 7.Coy,.V. Utica, ete... R.: Co.i2e 
Barba, 1GNi-a Ys) > O40 si ALES av oi ERO 


Grande Western R. Co., 28 Utah 132, 
77 P 230. See Shaffer v. Minneapolis, 
etc., R. Co., 156 Wis. 485, 145 NW 
1086 (recognizing rule). 

12. Ark.—St. Louis, ete., R. Co. v. 
aes 63 Ark. 636, 40 SW 130, 37 LRA 


Cal.—Smith v. Southern Pac. 
201° Cal.- 57,255 P» 500: 
N. J.—Lorentz vy. Public Service 


R. Co., 103 N. J. L. 104, 184 A 818, 49 
ALR 989. 
; N. Y.—Sheldon v. New York Cent., 
etc., R. Co., 148 App. Div. 396, 132 
NYS 815. 


Porto Rico.—Fernandez y. Valdes, 
4 Porto Rico Fed. 48 


Coz 


Tex.—Johnson v. Texas, etc, R. 
Co., (Tex. Civ.’ A.) 100 SW 206. 
13. St. Louis, ete., R. Co. v. Neely, 


63 Ark. 6386, 40 SW 130, 37 LRA 616; 
Pittsburgh, etc., R. Co. v. Warrum, 
42 Ind. A, 179, 82 NE 934, 84 NE 356; 
Manion v. Lake Erie, etc., RiCos 40 
Ind. A. 569, 80 NE 166; Louisville, 
etc., R. Co. v. Downey, 18 Ind. A. 140, 
47 NE 494; Turney v. Southern Pac, 
Co., 44 Or. 280, 75 P 144, 76 P 1080. 


14. White v. Chicago Great West- 
ern R. Co., 246 Fed. 427, 158 CCA 491; 
St. Louis, etc., R. Co. v. Jackson, 96 
Ark. 469, 132 Sw 206, 31 LRANS 980; 


Missouri, ere Ri Co, vs Scarborough, 
29 Tex. Civ. A. 194, 68 SW 196 

15. U. S.—Fletcher v. Baltimore, 
etG, ACO.) 1685 UY S.135,.18).SCt 35, 


42 095.. sed, 4 1. 


Ark.—St. Louis, ete., R. Co. v. Carr, 
94 Ark. 246, 126 SW "850; St. Louis 
Southwestern R. Co. v. ‘Underwood, 
74 Ark. 610, 86 SW 804; St. Louis, 
etc uk. Co.” y. Neely, 63 Ark. 636, 
40 SW 130, 37 LRA 616. 


Ga.—Southern R. Co. 
Ga. A. 162, 58 SHE 374. 


Ind.—Pittsburgh, etc, R. Co 
Philpott, 75, Ind. A. 759; "127 ND “g07, 
128 NE 662; Pittsburgh, Cu pariay «Ses 
v. Warrum, 42 Ind, A, 179, 82 NE 934, 
84 NE 356. 


Iowa.—Hisentrager v. Great North- 
ern R. Co., 178 Iowa 713, 160 NW 311, 
LRA1917B 1245; Beatty vy. Central 
Iowa R. Co., 58 Iowa 242,12 NW 332. 


ee 


Vw Lyte ee 


Ky.—Chesapeake, etc., R. Co. 
Rowland, 185 Ky. 278, 314 SW 910: 
Willis v. Maysville, etc., Ro Cos, 119 


Ky. 949, 85 SW 716, 27 KyL 459; 
Chesapeake, etc., R. Co. v. Bercaw, 
65 SW 434, 23 KyL 1509; Louisville, 
ota R..Co. v. ‘Hudson, 10 Ky. Op: 
Me.—Witham v. Bangor, etc., R. 
Co., 96 Me. 326, 52 A 764. 
Miss.—Illinois Cent. R. Co. v. 


Schultz, 87 Miss. 321, 39 S 1005. 


own v. Missouri Pac. 
aa 89 Mo. A, 192. 


. Y.—Hogan v. Manhattan R. Co., 
149. 'N. Y. 23, 48 NE 403; Volkmar 
Ve Manhattan R. Co., 134 'N. Y. 418, 
41 NE 870, 30 AmSR 678. 


Or.—Laury v. Northern Pac. Termi- 
nal Co., 55 Or. 244, 105 P 881. 


Pa.—Callahan v. Pennsylvania R. 
Co 26 Pa mbist.. i669; 


Porto Rico.—Perianes v. 
Porto Rico Fed. 126. 


Tex.—Gulf, ete., R. 
76 Tex. 90, 18 SW 64; 
Cte. ne ACOs 
(2a), 501; St. Louis, ete., 
Troutman, (Tex. Civ. A.) 138 SW. 
427;. Johnson v. Texas, etc., R..Co., 
45 Tex. Civ. A. 146, 100 SW 206. 


R. 


Valdez, 4 


Co. v. Hodges, 
Smith v. Gulf, 
(Tex. Civ. A.) 23 SW 
Ee Corny: 


Wash.—Jones v. Spokane, etc., R. 
Co., 69 Wash. 12, 124 P 142. 

Eng.—Kearney v. London, ete., R. 
Co. (Lan Rebs@.. Beatie fart Ls RR. 6) O° 
Bags ots 


Ont.—Burroughs v. Grand Trunk 
R. Co., 34 Ont, L. 142, 8 OntWN 459. 


“The law is, that where there is a 
railway and highway running paral- 
lel and near together, the traveller 
upon the one and the servants in 
charge of the train upon the other, 
should each regard the probability of 
the other using their respective places 
of travel near the same place at the 
same time. Hach should use reason- 
able care and caution (governed much 
by the situation of the two highways 
with respect to each other) in manag- 
ing their respective vehicles of travel. 
Ordinary prudence of a common- 
sense man controls in such situa- 
tion.” Brown vy. Missouri Pac. R. 
Co., 89 Mo, A, 192, 195. 


[a] Thus (1) a railroad is liable 
for injuries to one walking on a 
street who stumbles over an obstruc- 
tion, such as a pile of cinders, neg- 
ligently placed in the street by the 
company in violation of a municipal 
ordinance. Cherry v. Atlantic Coast 
Line R. Co., 185 N. C. 90, 116 SE 192) 
(2) A railroad will be liable for an 
injury to one walking along a street 
resulting from the negligence of its 


" 


which the company is required to exercise.‘? 
constitutes ordinary care depends upon circumstane- 
es, and must be commensurate with the danger to be 
apprehended of inflicting injury at the particular 


persons by reason of the company’s negligence, it is 
no defense that they may have been technical tres- 
Where a company’s track is constructed 
and operated on or in close proximity to a street or 
highway, it owes the duty to those lawfully. on the 
street or highway to use reasonable or ordinary care 
to avoid injuring them.*® 
duty to persons on private premises near its track 
to use reasonable or ordinary care to avoid injuring 
However, ordinary care is the limit of care 


And it likewise owes the 


What 


in knocking off nuts and 
its tracks. 


servants 
bolts from the rails of 
Chesapeake, etc., R. Co. v. Bercaw, 
65 SW 434, 23 KyL 1509. (3) A com- 
pany whose engine discharged water 
which subsequently froze upon a 
walk alongside the track is liable for 
injuries thereby caused to a pedes- 
trian regardless of whether, it had 
notice of the nuisance it had _ itself 
created. Eisentrager v. Great North- 
ern R. Co., 178 Lowa 713, 160 NW 311, 
LRA1917B 1245. 


{[b] Running train at night.— 
Johnson v. Hudson River R. Co., 20 
NG Y'65,.) 75. AmD 2375) fake V3 SINGS Ye 
Super. 633, and expl Weber v. New 
York Cent., etc., JR Cos 758s Nias 
451]. 


[c] Where a torpedo placed on 
track by a servant of the company 
exploded and injured a pedestrian 
traveling a public highway parallel 
with and near the track, the company 
is liable therefor. Illinois Cent. R. 
Co.’ va ‘Schultz,/-8iv Miss) 32d, 39a 
1005. 


16. U. S.—White v. Chicago Great 
iota R. Co., 246 Fed. 427, 158 CCA 


Ark.—St. Louis, etc., R. Co. v. Jack- 
son, 96 Ark. 469, 132 SW 206, 31. 
LRANS 980. 


Ill.— Wabash, etc., R. Co. v. Peyton, 
106 Ill. 584, 46 AmR 705. 


Ky.—Watson  v. Kentucky,  etc., 
Bridge, etc., Se 137 Ky. 619, 126 SW 
146, 129 SW 3 

Md.—West visi. Cent., ete., R. 
Co. v. State, 96 Md. 652, 54 A 669, 61 
baitca 574, 


Tex.—Texarkana, etce., 
igi sige 21 Tex. Civ. A. 


Ree Cotas 
96, 51 SW 


[a]. Injuries caused by cinders 
from locomotive.—(1) Where a cinder 
from a locomotive which strikes and 
destroys the eye ofa person on prem- 
ises adjoining the track is shown to 
be larger than could have escaped 
from a locomotive properly construct- 
ed and equipped, the company is liable 
for the injury. Texarkana, etce., : 
Co. v. O’Kelleher, 21 Tex. Civ. A: 96, 
51 SW 54. (2) But one on premises 
adjoining a railroad track whose eye 
is injured by a spark from a locomo- 
tive cannot recover where the cinder 
causing the injury is shown to be so 
small that its emission could not have 
been prevented by any known device. 
Robertson v. Yazoo, etc., R. Co., 154 
Miss. 182, 122 S 371. 


17.’ St. Louis, ete., R. Co. 
182 Ala. 554, 62 S 701; Bailey v. Hart- 
ford, etc., R. Co., 56 Conn. 444, 16 A 
234; Gulf, etc., R. Co. v. Hodges, 76 
Tex. 90,13 SW 64. 


v. Jamar, 


ReisAe Ie meienciark Wi aes wena ane enni N/M Ape Ree NN 
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place where it oceurred.18-1® 


[§ 2296] B. Particular Acts Causing Injuries—1. 
Objects Thrown, Projecting, or Falling from Trains. 
Objects thrown from train. One who while stand- 
ing on a public street or highway near a railroad 
track is struck by a stick of wood negligently thrown 
from the tender of a locomotive?° or by a piece of 
ice negligently kicked from the platform of a ea- 
boose?+ by an employee acting within the scope of 
his employment,?? may recover for the injury so sus- 
tained. And one who while walking along a publie 
street is struck by a trunk negligently thrown from 
the baggage car by an employee acting within the 
seope of his employment is entitled to recover for 
the resulting injuries.2* A railroad is liable for the 
negligence of its employees in dumping a carload of 
dirt on employees of a city engaged in digging up a 
water main along a trestle spanning street being 
filled, the train crew knowing the nature of the work 
being done by the town, whose laborers were seen, or 
should have been seen, by both conductor and brake- 
man.** 

Objects projecting from train. It is the duty of 
a railroad company to exercise ordinary care in in- 
specting cars in its trains and in repairing defects 
in applianees,?> or to discover objects projecting 
from the side of the cars?* which might injure pedes- 
trians on highways near the track?* or persons on 
private premises near the track,** and if a negligent 
failure to do so results in injuries, the company is 
hable.?® And the fact that one who sustained in- 
juries through the company’s negligence while on 
adjacent premises of another was a trespasser is not 
a defense.°®° 

Objects falling from train. Where a company was 
operating its train along a street and while the train 
was passing a car door fell from its place injuring 
a pedestrian in the street where he had a right to be, 
the company is liable.*+ And it is liable where one 


18-19. McVey v. Chesapeake, etc., 
ER. Co; 46. W. Va. 111, .32 SH 1012. 
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was acting within the scope of his 
authority. Willis v. Maysville, 
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who was standing on a publie street or highway near 
its track was struck and injured by a stick of wood 
which fell from the tender of the locomotive by rea- 
son of the negligence of an employee acting within 
the scope of his employment.’* So a company, 
whether it loaded its coal ears or not, owes to one, 
standing beside the track in a highway in danger 
from coal which might fall from the ears, the duty 
to use ordinary care to see that the cars were prop- 
erly loaded, and if he is injured by reason of the 
negligence of the company in failing to perform this 
duty, he is entitled to recover therefor.** 


Acts of persons other than servants. A railroad 
company is not liable for the negligence of a railway 
mail clerk in the employ of the government in throw- 
ing mail sacks from a moving train into a street by 
reason of which injuries to a third person resulted, 
unless it is shown that the mail clerk was accus- 
tomed to throw mail sacks into the street and that 
the company knew and acquiesced in the custom.** 
And, on the other hand, it has been held that a rail- 
road is liable for injuries caused by the throwing 
into a highway of a bundle of newspapers from a train 
by an employee of a news company accustomed to 
take its papers over the road, on proof of the exist- 
ence of a custom of throwing off newspapers at the 
place where the injury occurred and that this cus- 
tom was known to the company.?> 


[§ 2297] 2. Defective Construction or Failure To 
Repair Roadbed or Other Structures. It is the duty 
of railroad companies to exercise reasonable care 
and diligence in constructing and in keeping in a 
proper state of repair its roadbed or other structures 
maintained and used by it so as to avoid injury to 
travelers on streets or highways along which or in 
proximity to which its tracks, or structures are main- 
tained, and it will be liable for injuries resulting from 
a failure to perform its duty in this respect.®°® 


[§ 2298] 38. Construction Work in Highways. A 


standing on the platform is injured 
by reason of it being struck and de- 
molished by the doors of cinder cars 


etc., 


[a] Where right of way is parallel pe ee ery Ky. 949, 85 SW 716, 27 
with and adjoining public street the | *¥ : ; 
company is not bound to use the same 23. St. Louis Southwesterm R. Co. 


care in running trains over such right 
of way as if the track lay in the street 
itself, although the track is used by 
the public habitually as a_ footway. 
McVey v. Chesapeake, etc., R. Co., 46 
W. Va. 111, 32 SE 1012. 


20. Savannah, etc., R. Co. v. Slater, 
92 Ga. 391, 17 SE 350. 


21. Willis v. Maysville, ete. R. 
Co., 119 Ky. 949, 85 SW 716, 27 KyL 
459. 


See cases supra notes 20, 21. 


[a] Acts not within scope of em- 
ployment.—It has been held that 
where in accordance with a long estab- 
lished custom acquiesced in by the 
company, a servant throws from the 
train into a street, solely for his own 
convenience, property belonging to 
him and injures a third person, the 
question of the company’s negligence 
should be .submitted to the jury. 
Fletcher v. Baltimore, etc., R. Co., 
168 U.S. 135, 18 SCt 35, 42) 1.” Wd. 
411. 

[b] Knowledge of company.—— 
Where articles are thrown from a 
train by railroad employees, it is not 
necessary, in an action against the 
company for injuries, to show that 
the railroad company knew of such 
fact or that it was done by its direc- 
tion; but it is sufficient to show by 
reasonable inference that the servant 


22. 


Ma aE 74 Ark. 610, 86 SW 


24. Crump v. Louisiana R., 
Co. tivihawA> 237, 122 5/373. 


ete., 


25. St. Louis, etc., R. Co. v. Carr, 
94 Ark. 246, 126 SW 850. 
26. Pruitt v. Southern R. Co., 167 


N. C, 246, 83 SH 350._ 


27. pSterluouUis, ete Rh: Con ve Carr; 
94 Ark. 246, 126 SW 850; Pruitt v. 
Southern R. Co., 167 N. C. 246, 83 SEH 
350. 

[a] Rule applied.—Where a pedes- 
trian on a highway was injured by a 
door projecting from a car during the 
running of a train. St. Louis, etc., R. 
Co. v. Carr, 94 Ark. 246, 126 SW 850. 


28. St. Louis, etc., R. Co. v. Jack- 
son, 96 Ark. 469, 132 SW 206, 31 
LRANS 980; Missouri, etc., R. Co. v. 
Scarborough, 29 Tex. Civ. A. 194, 68 
Sw 196. ‘ 


[a] Rule applied.—(1) Where a 
boy about eleven years old while 
standing on a skidway adjacent to de- 
fendant’s tracks and owned by a third 
person was struck by a timber pro- 
jecting from a car in a passing train. 
Missouri, etc., R. Co. v. Scarborough, 
29 Tex. Civ. A. 194, 68 SW 196. (2) 
Where one on an errand enters the 
platform of a cotton warehouse ad- 
jacent to a railroad track and while 


negligently permitted to swing out at 
the: side... St Louis, -ete.,c hae SO.avs 
Jackson, 96 Ark. 469, 132 SW 206, 
31 LRANS 980. 


29. See cases supra notes 27, 28. 


30. St. Louis, etce., R. Co. v. Jack- 
son, 96 Ark, 469, 132 SW 206, 
LRANS 980; Missouri, ete, R. 
v. Scarborough, 29 Tex. Civ. A. 
68 SW 196. 


31. St. Louis, etc., R. Co. v. Neely, 
63 Ark. 636, 40 SW 130, 37 LRA 616. 


32. Savannah, etc., R. Co. v. Slater, 
92 Ga. 391, 17 SE 350. 


83. Missouri Pac. R. Co. v. Story, 
166 Ark. 198, 265 SW 946; Chesa- 
peake, etc., R. Co. v. Rowland, 185 Ky. 
278, 214 SW 910. 


384 Lewis v. Pennsylvania R. Co., 
(Ind. A.) 165 NE 774; Pittsburgh, 
etc., R. Co. v. Warrum, 42 Ind. A. 179, 
82 NE 934, 84 NE 356. 


85. Clifford v. New York Cent., 
etce., R. Co., 111 App. Div. 809, 97 NYS 
954; Dwyer v. Delaware, etc., R. Co., 
17 App. Div. 623, 47 NYS 1135. 


36. Ala.—St. Louis, etc., R. Co. v. 
Jamar, 182 Ala. 554, 62 S 703. 


Ga.—Lamb v. Robinson, 
334, 87 SE 17. 


N. Y.—Hogan v. Manhattan R: Co., 
149 N. Y. 23, 438 NE 403; Volkmar v. 
Manhattan R. Co., 1384 N, Y. 418, 31 
NE 870, 30 AmSR 678, 


344 Ga. 
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railroad company is liable for injuries sustained by 
persons in the use of a street or highway due to a 
dangerous condition negligently created or left un- 
euarded by the company in constructing its road,** 
or by an independent contractor who does the work 
for it,?8 or by the company’s failure to restore the 
street or highway to its former condition,?® or in 
such manner as not to impair its usefulness,*® or 
afford security for life and property.*+ 
a company’s charter requires the location of its road 


Wash.—Jones v. Spokane, etc., R. 
Co., 69 Wash. 12, 124 P 142. 


Eng.—Kearney v. London, ete., R. 
Con R 5 OL Be 4d att Tacs 16) 1. 
B. 759}. 

Ont.—Burroughs v. Grand Trunk R. 


Co., 34 Ont. L. 142, 8 OntWN 459. 


[a] Defective maintenance of 
roadeed.—An action may be main- 
tained by a pedestrian for injury al- 
leged to have been sustained by trip- 
ping over the rails of defendant in 


the street which were not maintained, 


according to the requirements of the 
ordinance. Lamb v. Robinson, 144 
Ga. 334, 87 SE 17. 

[b] Highway bridges.—(1) A rail- 
road is bound to use due care in keep- 
ing a bridge over a highway in proper 
repair, so as not to injure persons 
going along the highway, as by the 
fall of a brick from the bridge. Kear- 
ney v. London, etc., R. Co. L. R. 5 
Om eee fate Let. 61s, Boit5o toate) 
Where a railroad negligently fails 
properly to construct a highway 
bridge over its tracks and smoke and 
steam come through the cracks and 
frighten a team and cause injuries, 
the company is liable therefor. Jones 
v. Spokane, etc., R. Co., 69 Wash. 12, 
124 P 142. 

[ec] Subways.—Where a_ subway 
maintained by a railroad to afford pas- 
sage to foot passengers under its 
tracks in a city is not kept in proper 
repair, and injuries are sustained by 
one lawfully using the subway by rea- 
son of plaster falling from the ceiling 
upon his head, the company will be 
liable. Burroughs v. Grand Trunk R. 
Co., 34 Ont. L. 142, 8 OntWN 459. 


{d] Where a bolt or bar drops 
from an elevated railroad and injures 
a traveler on the highway thereunder, 
the railroad is liable in the absence 
of proof that the track was properly 


inspected. Hogan v. Manhattan R. 
Co., 149 N. Y. 28, 48 NE 403; Volkmar 
v. Manhattan R. Co., 134 N. Y. 418, 


31 NE 870, 30 AmSR 678. 


{e] Ditches constructed as condi- 
tion of receiving franchise.—A rail- 
road is not liable for injuries result- 
ing to a pedestrian from falling into 
a ditch constructed by it near its 
track in a street as a condition of re- 
ceiving its franchise where it re- 
tained no control over the ditch and 
was under no duty to maintain it in 
a safe condition for the public. Bush 
v. Seaboard Air Line R. Co., 192 Ala. 
662, 68 S 1011. 


[f] Failure fo light a structure 
erected in a street by authority of 
law will not support an action by one 
colliding with it at night. Lorentz v. 
Publie Service R. Co., 103 N. J. L. 
104, 134 A 818, 49 ALR 989. 


Fences for protection of pub- 
lic.—(1) A lessee operating a road is 
under the duty to maintain in a proper 
state of repair fences erected by its 
lessor to protect the public from fall- 
ing into excavations made by it and 
is liable for injuries to a pedestrian 
on the street who is injured by réa- 
son of a breach of this duty. Ditchett 
v. Spuyten Duyvil, etc., R. Co., 67 N. 
Y. 425. See also supra § 1149 in 51 
Oo, J. (2) A railroad which erects a 


RAILROADS 


fraud.*2 


And where 


wire fence three feet high on top of a 
concrete and shingle wall over a sub- 
way into which deceased fell, the top 
of the fence being four feet above the 
level of the ground, is not guilty of 
failure to use ordinary care to erect 
a sufficient fence or guard rails to pro- 
tect those using the street against 
danger. Smith v. Gulf, ete., R. Co., 
(Tex. Civ. A.) 28 SW (2d) 501. 


{[h] Fences for use and protection 
of company.—(1) Where a railroad 
owning real estate abutting on a 
street builds a fence for the use and 
protection of itself near the line divid- 
ing the property inclosed from the 
street, negligence cannot be predicat- 
ed on its failure to build the fence 
sufficiently strong to provide against 
the contingencies of a crowd of tres- 
passers coming on the enclosed prop- 
erty and pushing the fence over onto a 
person walking on the street. Grogan 
v. ‘Pennsylvania R. Co., 213 Pa. 340; 
62 A 924. (2) And the fact that some 
of the trespassers were employees of 
the company does not impose any lia- 
bility on it because their duty as em- 
ployees does not call for them to climb 
upon or lean against the fence or to 
be at that place in the performance of 
their work. In these respects they 
acted entirely outside of their duties 
as employees. Grogan v. Pennsyl- 
vania R. Co., supra. (3) So the con- 
struction of a barbed wire fence on 
its own land near a road is not unlaw- 
ful, and hence the railroad is not lia- 
ble for injuries sustained by one acci- 
dentally riding into it. Bishop v. 
Gulf, ete. R. iCo., (Tex. Civ.-A.) 75 
SW 1086. 


37. Deming v. Terminal R. Co., 169 
NY 1, 61 NE 983, 88 AmSR 521; Hous- 
ton, etc., R. Co. v. Pollard, 28 Tex. Civ. 
A. 172, 66 SW 851. 


[a] Rule applied.—Where a rail- 
road tore up the pavement at a point 
where its road intersected a street, 
and left stones lying at the place with- 
out any signal light to show their 
presence, as required by an ordinance, 
violation of the ordinance constituted 
negligence, rendering the company 
liable to a cyclist injured by coll‘ding 
with the stones. Houston, etc., R. 
Go:, iv. Pollard, 23)... Tex..Giy,, CAC) 72; 
66 SW 851. 


38. Deming v. Terminal R. Co., 169 
N. Y. 1, 61 NE 983, 88 AmSR 521. 


[a] Basis of liability.—The liabil- 
ity of the railroad rests not upon the 
negligence of the independent con- 
tractor for which under the doctrine 
of respondeat superior it would not 
be responsible, but upon a breach of 
its duty to the public to keep the high- 
way ina safe condition to travel while 
its work is in progress. Deming v. 
Terminal R. Co., 169 N. Y. 1, 61 NE 
983, 88 AmSR 521. 


39. Chicago, etc., R. Co. v. Leach- 
man, 161 Ind. 512, 69 NE 2538; Evans- 
ville, etc., R. Co. v. Allen, 34 Ind. A. 
636, 73 NE 630; Vaughan v. Buffalo, 
ete., R. Co., 72 Hun 471, 25 NYS 246; 
Texas Midland R. Co. v. Johnson, 20 
Tex. Civ. A. 572, 50 SW 1044. 

[a] Where a railroad builds a tem- 
pora_y way for the public around the 
track while constructing a crossing, 
which after completion of the road 


tS 9998 


with respect to a certain turnpike to be approved by 
commissioners, the company is liable for injuries re- 
ceived by a traveler on the turnpike by the construc- 
tion of the road, if such approval was procured by 
When a railroad, authorized to change the 
location of a highway, does so in a negligent manner 
it will be liable for resulting injuries,#* and, if it 
fails to place the new road in the condition which it 
should,** it will be liable for resultant injuries where 
all other elements of lability are present. 


On the 


and restoration of the crossing is left 
in a dangerous condition, without any 
notice thereof to the public, the com-- 
pany will be liable to a person injured 
thereby. Texas Midland R. Co. vw. 
JOnnaee 20' Tex. CivystAs S72, SONS 


40. Evansville, etc., R. Co. v. Allen, 
34 Ind. A. 636, 73 NE 630; Thompson 
v. Great Western R. Co., 24 U. C. C. 
P. 429; Fairbanks v. Great Western 
R./ Co, e385 Use; QB. lb23: 


41. Kyne v. Wilmington, ete., R.. 
Co., 18 Del. 185, 14 A 922; Chicago, 
etc., R. Co. v. Leachman, 161 Ind. 512, 
69 NE 253; Evansville, ete., R. Co. v. 
Allen, 34 Ind. A. 636, 73 NE 630. 


42. Durand v. New Haven, etce.,. 
Co., 42 Conn, 211. 
43. Rowe v. Baltimore, etc. R. 


Co., 82 Md. 493, 33 A 761; Coles v. Bos- . 
ton, vetce:; R. Co. 7226 (Mass408) stint 
NE 893; Potter v. Bunnell, 20 Oh. St. 
150; Pittsburgh, etc., R. Co. v. Moses, 
hPa Casi 3192 AA sss 


[a] Illustrations.—(1) Negligence 
in not erecting proper barriers for 
guarding cuts and excavations made 
in the highway by the company. Pot- 
ter v.. Bunnell, 20. Oh. St..150.° €2). Lt 
is the duty of a railroad, occupying 
part of a public road, and making a. 
dangerous cut across it, when a new 
road is constructed, to erect and main- 
tain for a reasonable time a proper 
barrier in front of the cut on the old 
road. Pittsburgh, ete:A-'R-Com tvs 
Moses, 1 Pa. Cas. 319, 2 A 188. 


[b] Change of grade.—(1) In an. 
action against a railroad for injury 
from falling over a stake, defendant, 
engaged in changing the grade of a 
private street or way, even if the 
stake was on the line of an old fence 
on private land but made the use of 
the sidewalk dangerous, could be 
found to be negligent. Coles v. Bos- 
ton, etc., R. Co., 223 Mass. 408, 111 NB 
893. >) A milkman suing a railroad 
and its contractor engaged in chang- 
ing a grade for personal injury from. 
falling over a stake projecting from 
the sidewalk, impliedly invited to en- 
ter his customer’s premises, did not 
become a licensee because leaving in. 
another direction. Coles v. Boston, 
etc., R. Co., supra. (3) A railroad, 
while carrying on-the work of abolish- 
ing a grade crossing under a decree 
issued to it, is engaged in work so 
clearly for its own advantage that it 
is not excused from responsibility for 
personal injury from its own negli- 
gence, although the work benefits the 
public generally. Coles v. Boston, 
etc., R. Co., Supra. 


44. Cincinnati, ete., R. Co. v. Dun- 
gan, 162 Ky. 36, 171 SW 1007; Hall 
V.i Houston, etc.73R. Cox .b2: Dexa Give 
A. 90, 114 SW 891. 


[a] Breach of agreement.—(1) 
Where a railroad, in consideration of 
being permitted to take a portion of a 
public road, agreed to furnish the 
equivalent of such portion, it was un- 
der the duty to furnish a road con- 
forming with statutory requirements 
as to public roads. Hall v. Houston, 
ete, ReMCos, (b2cePexr, Civ) Aero 0N tdi: 
SW 891. (2) Any member of the pub- 
lic would have an action for injuries. 


eS eee 
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other hand, when a railroad is constructed in a pub- 
lie street, the company is only obligated to restore 
and repair it, not to improve it,*® and therefore if 
the sole efficient cause of the injury is a condition 
that existed when the railroad was installed the com- 


pany is not lable therefor.*® 


[§ 2299] 4. Derailment of Trains. 
trains or cars of a railroad company are derailed 
through its negligence, and run on to adjacent prem- 
ises*? or a highway*® causing injuries to persons 
thereon, the company is liable therefor, unless the 
injured party was guilty of contributory negligence.*® 
But there can be no recovery for such injuries where 


resulting from the breach of its 
agreement to do so. Hall v. Houston, 
Pe R. Co., supra 


St. Louis, pies R. Co..v. Jamar, 

182 miele 554, 62 S 701. See Vaughan 

v. Buffalo, etc., R. Co., 72 Hun 471, 25 
NYS 246 (sustaining this view). 

46. St. Louis, etc., R. Co. v. Jamar, 

182 Ala. 554, 62 S 701. 


47. Ky.—lIllinois Cent. R. Co. v. 
Watson, 117 Ky. 374, 78 SW 175, 25 
KyL 1360. 

La.—Lane v. Illinois Cent. R. Co., 
43 La. Ann. 833, 9 S 560 


Md.—West Virginia Senie etc, RR. 
Co. v. State, 96 Md. 652, 54 A 669, 61 
LRA 574. 


Mich.—Black v. Michigan Cent. R. 
Co., 146 Mich. 568, 109 NW 1052. 


Minn.—Mahan v. Union Depot R., 
etc., Co., 34 Minn. 29, 24 NW 293. 


Mo.—Walsh v. Missouri Pac. R. Co., 
102 Mo. 582, 14 SW 873, 15 SW 757. 


N. J.—Tuttle v. Atlantic City R. Co., 
66 N. J. L. 327, 49 A 450, 88 AmSR 
491, 54 LRA 582. 


See Chicago, etc., R. Co. v. Huner- 
bere s i6- 111, FA. 387, 890 Cwhere 
through the negligence of the servants 
of a railroad company a car is de- 
railed and runs onto plaintiff's prem- 
ises adjacent to the track and crashes 
into plaintiff’s house in consequence 
of which plaintiff sustained a severe 
shock to her nervous system causing 
a miscarriage, the rule that “the per- 
son who, for his own purposes, brings 
on his lands and collects and keeps 
there anything likely to do mischief 
if it escapes, must keep it in at his 
peril; and if -he does not do so, is 
prima facie answerable for all the 
damage which is the natural conse- 
quence of its escape,” applies). 

[a] Rule applied.—(1) Where a 
woman seeing.a car which had been 
derailed coming out of the limits of a 
freight yard and across a public street 
at great speed toward the place where 
she was standing ran for safety and 
fell, injuring herself. Tuttle v. At- 
lantic City R. Co., 66 N. J. L. 327, 49 
A 450, 88 AmSR 491, 54 LRA 582. 
(2) Where rear cars broke loose while 
a train was proceeding up grade and 
came back down the grade at a high 
rate of speed and struck a car of an- 
other train which had started to pull 
out of a side track, derailing it, and 
driving it into the yard of an adjoin- 
ing owner, killing a boy who was law- 
fully standing there. West Virginia 
Cent., etc., R. Co. v. State, 96 Md. 652, 
54 A 669, "61 LRA 574. 


[b] Absence of watchman from 
crossing is immaterial in an action 
for the negligent death of one stand- 
ing near a right of way caused by the 
derailment of a train where deceased 
was not on a crossing and the absence 
of the watchman had nothing to do 
with his injury. Illinois Cent. R. Co. 
v. Watson, 117 Ky. 374, 78 SW 175, 
25 KyL 1360. 


[ce] Excessive speed.—Where the 
injury to deceased was caused by cars 
jumping from the track and demolish- 
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defendant was guilty of no negligence,®° or where the 
injury was caused by unavoidable accident.*! 
can there be a recovery for mere fright when, unac- 
companied by some bodily injury to the person,°? 
although the fright may have resulted in nervous 


Nor 


excitement , permanently weakening and disabling 


Where the | plaintiff.°* 


ing the house in which he was sleep- 
ing, and it appears that the train was 
running in violation of the city ordi- 
nance, at a speed of fifteen or twenty 
miles an hour, the jury is warranted 
in finding that the injury was due to 
the excessive speed of the _ train. 
Walsh v. Missouri Pac. R. Co., 102 Mo. 
582, 14 SW 873, 15 SW 757. 


{d] Failure of railroad to keep 
its cars on its right of way is itself 
negligence and one injured need not 
show that there had been antecedent 
negligence producing the ultimate 

negligent act. West Virginia Cent., 
etes Re Co. ‘vi opera, 96 Md. 652, 54 A 
669, 61 LRA 574 


[Le] Violation of a city ordinance 
limiting the speed of trains passing 
through the city is evidence of negli- 
gence in an action for injuries by a 
derailment of a train and its collision 
with a building near the _ track. 
Mahan v. Union Depot, etc., Co., 34 
Minn. 29, 24 NW 293. 


48. St. Louis, ete., R. Co. v. Trout- 
man, (Tex. Civ. A.) 138 SW 427. 


49. Lane v. Illinois Cent. R. Co., 
43 La. Ann. 833, 9 S 560 


Contributory neglsence see infra 
§§ 2314-2316. 


50. Harper v. St. Louis Merchants’ 
oe Terminal Co., 187 Mo. 575, 86 


51. West Virginia Cent., etc., R. 
Co. v. State, 96 Md. 652, 54 A 669, 61 
LRA 574. 


Ewing v. Pittsburgh, etc., R. 
Co., 147 Pa. 40, 23 A 340, 30 AmSR 
709, 14 LRA.666. See Tuttle v. At- 
lantic=City..R. Co. *66.0N. J.) 327; 
49 A 450, 88 AmSR 491, 54 LRA 582 
(dictum). 

53. Ewing v. Pittsburgh, etc., R. 
Co., 147 Pa. 40, 23 A 340, 30 AmSR 
709, 14 LRA 666. 


54. Frightening animals at cross- 
ings see supra §§ 1841-1845. 


Injuries to animals frightened sce 
supra §§ 1462, 1463. 


55. Ala.—Louisville, etc., 
Jenkins, 196 Ala. 136, 72 S 68; Ox- 
ford Lake Line Co. v. Stedham, 101 
Ala. 376, 13 S 553; Stanton v. Louis- 
ville, ete., R. Co., 91 Ala. 382, 8 S 798. 


Ark.—Choctaw, etc., R. Co. v. Cok- 
er, 77 Ark. 174, 90 SW 999. 


Cal.—Hahn v. Southern Pac. R. Co., 
51 Cal. 605. 


Conn,—Bailey v. Hartford, etc., R. 
Co., 56 Conn. 444, 16 A 234. 


Ga.—Barton v. Southern R. Co., 132 
Ga. 841, 64 SE 1079, 22 LRANS 915, 
16 AnnCas 1232; Whistenant v. South- 
ern States Portland Cement Conne2 
Ga. A. 598, 59 SE 920; Southern R. 
Co. vy. Flynt, 2 Ga. A. 162, 58 SH 374. 


Ill.—Chiecago, ete., R. Co. v. Stick- 
man, 95 Ill. A, 4. 

Ind.—Effinger v. Ft. Wayne, etc., 
Tract. Co., 175 Ind. 175, 93 NH 855, 33 
LRANS 123. 


Iowa.—Beatty v. Central Iowa R. 
Co., 58 Iowa 242, 12 NW 332. 


Rai Coaws 


[§ 2300] 5. Frightening Animals®+—a. In General. 
A railroad company is not liable for injuries caused 
by horses upon a street, highway, or other premises 
near its track becoming frightened at the ordinary 
appearance and movements of a locomotive, train, or 
cars under prudent and careful management.°° 


Kan.—Atchison, etc., R. Co. v. Walk- 
enshaw, 71 Kan. 742, 81 P 463. 

Ky.—Robinson v. Chesapeake, etce., 
R. Co., 227 Ky. 4538, 13 SW (2d) 500; 
Chesapeake, ete., Rew Cosiey? Robinson, 
219 Ky. 26, 292 SW 485. 


Me.—Witham v. Bangor, etce., R. 
Co., 96 Me. 326, 52 A 764. 

Mass.—Flynn vy. Boston, etc. R. 
Co., 169 Mass. 305, 47 NE 1012; Favor 


v. Boston, ete. Ri Cos Li4 Mass. 350, 


19 AmR 364. 


Mich.—Foster v. East Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617. 


Minn.—Everett v. Great Northern 
R. Co., 100 Minn. 309, 111 NW 281, 9 
LRANS 7038, 10 AnnCas - 294. 


Mo.—Strotjost v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 181 
SW 1082; Wheeler v. Wabash R. Co., 
159 Mo. A. 579, 141 SW 472; Brown 
v. Missouri Pac. R. Co., 89 Mo. A._92. 


Nebr.—Clinebell v. Chicago, ete., 
R. Co., 77 Nebr. 538, 110 NW 347, 77 
Nebr. 542, 111 NW 577; Hendricks v. 
Freemont, ete., R. Co., 67 Nebr. 120, 
93 NW 141 


N. Y.—o’ Brien v. New York Cent., 
etce., R. Co., 118 NYS 1025. 


N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C. 309, 88 SE 435; Jen- 
kins v. Norfolk-Southern R. Co., 155 
NESCl 208, Ty SHME2d3: 


Oki.—Oklahoma, ete., R. Co. v. Dan- 
iel, 91 Okl. 249, 217 P 218. 


Pa.—Ryan v. Pennsylvania R. Co., 
132 Pa. 304, 19 A 81. 

S. D.—Lyons v. Chicago, etc., R. Co., 
28 S. D. 31, 1382 NW 679, 35 LRANS 
1219, 26S. D. 333, 128 NW 134, AnnCas 
1913B 285. 


Tex.—Texas, etce., R. Co. v. Shaw, 
(Civ. A.) 284 Sw 600; Adams v. In- 
ternational, etc., R. Co., (Civ. A.) 122 
SW 895; St. John v. St. Louis, ete., R. 
Co., (Civ. A.) 79 SW 603. 


Utah.—Fares v. Rio Grande West- 
ern R. Co., 28 Utah 132, 77 P 230. 


Va.—Petersburg R. Co. v. Hite, 81 
Va. 16T. 


Wash.—Engelsen v. a DOR ARE. etc., 
R. Co., 79 Wash. 39, 139 P 599. 


Wis.—Walters v. Chicago, ete, R. 
Co., 104 Wis. 251, 80 NW 451 [overr 
so far as inconsistent Ransom vy. Chi- 
ae O; ete. KR. Cor, 62 Wist 1718) 22NiW 

47,°51 AmR 718]; Dewey v. Chi- 
ee ober, i. .Cor, 99 Wis. 455, 75 NW 
74; Abbot v. Kalbus, 74 Wis. 504, 43 
NW 367. 


Eng.—Simkin vy. London, 
Cotes @. Bs D453 


[a] Moving of freight car by grav- 
ity on a track running along a street 
in charge of a brakeman at a slow 
rate of “speed is not negligence so as 
to give a cause of action in favor of 
a person riding, along a street paral- 
lel with the moving car, whose horses 
are frightened and run away. Everett 
v:. Great Northern R. Co., 100 Minn. 
309, 111 NW 281, 9 LRANS 708. 


[b] Speed of electric car over a 
track on a highway was not excesyive, 


&fc.Rs 
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Fright of horses thus eaused is one of the necessary 
risks which travelers on the highways take®® and 
resulting injuries are damnum absque injuria.®? The 
company has the right to do lawful acts upon its own 
premises and is not responsible for injurious conse- 
quences that may arise from such acts unless the acts 
are negligently and improperly done.°8 
road is liable where the fright and consequent in- 
jury is caused by some negligent or unnecessary act 
or omission on its part,°® or where the acts of the 
servant causing the injury are wanton or malicious ;°° 
and this rule applies where fright near the track was 
the ‘proximate cause, the)animal forthwith running 
into the train at a crossing or elsewhere on the 


so as to constitute negligence, where 
it did not appear that it was running 
at a rate exceeding 20 miles an hour. 
Orr v. Conestoga Tract. Co., 246 Pa. 
441, 92 A 503. 


[ec] Trains running on over-head 
bridges.—(1) A railroad is not liable 
for injuries which a traveler sus- 
tains from a horse frightened by a 
train in passing over an over-head 
bridge where the train is operated in 
the usual manner and without negli- 
gence. Barton v. Southern R. Co., 132 
Ga. 841, 64 SE 1079, 22 LRANS 915, 
16 AnnCas 1232; Favor v. Boston, 
ete:, R: Co., 114 Mass. 350, 19 “AmR 
364. 
warning was given of the approach of 
the train (Barton v. Southern R. Co., 
132 Ga. 841, 64 SE 1079, 22 LRANS 
915, 16 AnnCas 1232; Favor v. Boston, 
ete., R. Co., 114 Mass. 350, 19 AmR 
364), (3) or although the company 
knew that by reason of special cir- 
cumstances accidents of a similar na- 
ture were peculiarly liable to happen 
at that place (Barton v. Southern R. 
Co., 132 Ga. 841, 64 SE 1079, 22 LRA 
NS’ 915, 16 AnnCas 1232; Favor v. 
Boston, etc.,,-R. Co., 114 Mass. 350, 19 
AmR 364). 


56. Southern R. Co. v. Flynt, 2 Ga. 
A. 162, 58 SE 374. 

57. Southern R. Co. v. Flynt, su- 
pra; Dewey v. Chicago, etc., R. Co., 
99 Wis. 455, 75 NW 74. 

58. Favor v. Boston, es Rs Co:, 
114 Mass. 350, 19 AmR 364 

59. Ala.—Newsome v. Louisville; 
ete., R. Co., 20 Ala. A. 349, 102 S 61. 


Ark.—Choctaw, etc., R. Co. v. Coker, 
(IAT 174, 90 SWe 999; 
etc., R. Co. v. Lewis, 60 Ark. 409, 30 
SW 765, 1135. 

Cal.—Williams v. San Francisco, 
ete., R. Co., 6 Cal. A. 715,93 P 122. 

Conn.—Bailey v. Hartford, etc., R. 
Co., 56 Conn. 444, 16 A 234. 

Ga.—Chalkley v. Central of Georgia 
R. Co., 120 Ga. 638, 48 SH 194. 

Ill. Neer v. Pryor, 201 Ill. A. 79. 

Iowa.—,Baxter v. Chicago, etce., 
Co., 87 Iowa 488, 54 NW 350. 

Kan.—Culp v. Atchison, etc., R. Co., 
17 Kan. 475. 

Ky.—Louisville, ete., R. Co. v. Ep- 
ley, 203 Ky. 461, 262 Sw 626; Hudson 
v. Louisville, etc., R. Co., 14 Bush 303. 

La.—Patton vy. Frost-Johnson Lum- 
ber Co.; 142 La. 117, 76 S 580. 

Mich.—Foster v. East Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617. 

Mo.—Brown v. Missouri Pac, R. Co., 
89 Mo. A. 192. 

Nebr.—Omaha, etc., R. Co. v. Brady, 
39 Nebr. 27,.57 NW 767. 

N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C.-309,-88 SE 4385: 

Porto Rico.—Periafies v. Valdes, 4 
Porto Rico Fed. 126; Fernandez v. 
Valdes, 4 Porto Rico Fed. 48. 
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(2) And this is so although no} 
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track.®! 


* But the rail- 


S. D.—Lyons v. Chicago, etc., R. Co., 
Pte 31, 1832 NW 679, 35 LRANS 


Tex.—Adams vy. International, etc., 
R. Co., (Civ. A.) 122 SW 895. 


Utah.—Fares v. Rio Grande West- 
ern R. Co., 28 Utah 132, 77 P 230, 3 
AnnCas 1065. 


Vt.—Brownell v. Troy, etc., R. Co., 
5b Vt. 218% 


Wis.—Bussian v. Milwaukee, 
R. Co., 56 Wis. 325, 14 NW 452. 


Can.—Canadian Pac. R. Co. v. Law- 
son, Cass, Dig. 729. 


{a] Burning horse due to defective 
spark arrester.—Where by reason of 
failure to comply with statutory re- 
quirements as to providing proper 
spark arresters for its locomotives 
large red cinders and balls of fire were 
discharged from the locomotive, and 
fell on a traveler’s horse on a high- 
way parallel to the track, burning him 
and causing him to run away and 
throw the traveler from the vehicle, 
the company is liable for the injuries 
sustained. Louisville, etc., R. Co. v.! 
Epley, 203 Ky. 461, 262 SW 626. 


60. See infra §§ 2304-2306. 


61. Ark.—St: Louis, ete., R. Co. v. 
Lewis, 60 Ark. 409, 30 SW 765, 1135. 


Del.—Burton vy. Philadelphia, etc., 
R. Co., 4 Del. 252. 


etc., 


Ky.—Christie v. Louisville, ete., 
R. Co., (Ky.) 127 SW 796; Conway v. 
Louisville, etc., R. Co., 185 Ky. 229, 


119 SW 206, 122 SW 136. 


N. C.—Hanford v. Southern R. Co., 
167 N. C. 277, 83 SE 470. 


Vt.— Wakefield v. Connecticut, ete., 
RiCO.5-37) Vat 830 S86. Ami Falls 


[a] Rule applied: (1) Where a 
boy -riding a horse along a road paral- 
lel to a crossing but some distance 
from it was injured because the horse 
became frightened: by an approaching 
train behind him: and ran rapidly to 
the crossing where there was a col- 
oe Conway v. Louisville, etc., R. 

135 Ky. 229, 119 SW 206, 122 SW 
ise (2) Where a horse held by a boy 
on a public street fifty feet from a 
crossing and not going toward it, be- 
came frightened by the emission of 
steam from an engine, rushed into the 
train, and was killed. Christie v. Lou- 
isville, etc., R. Co., (Ky.) 124 SW 796. 
(3) Where horses being driven on 
parallel highway but not toward 
crossing, although they had passed 
one some little time before, became 
frightened by the approach of a train, 
whirled around, ran back to the cross- 
ing and were injured by collision. 
Wakefield v. Connecticut, ete., R. Co., 
37 Vt. 330, 86 AmD 711. (4) Where 
horses standing on a wharf near a 
track took fright at the ordinary 
noise of a train, ran into it, and were 
injured by collision. Burton v. Phil- 
adelphia, etc., R. Co., 4 Del. 252. 


62. Brown v. Missouri Pac. R. Co., 
89 Mo, A. 192. 


[§§ 2300-2301 


And although a parallel public highway 
on which the injury occurred is on the railroad’s 
right of way and has not been condemned for a pub- 
he road, such fact will not relieve the railroad from 
liability for injuries resulting from negligently fright- 
ening a team if it has been used as a public highway 
without protest on the part of the company.®? 


[§ 2301] b. Duty To Keep Lookout. 
highway or premises near track. Although there is 
some authority to the contrary,®* the general rule is 
that no duty is imposed on railroad employees en- 
gaged in operating a train to keep a lookout on prem- 
ises®* or highways®® near the track, for the purpose 
of discovering whether or not horses or teams there- 


Animals on 


63. St. Louis, etc., R. Co. v. Lewis, 
60 Ark. 409, 416, 30 SW 765 [two judg- 
es dissenting] (“it was the duty of 
engineers in charge of trains ap- 
proaching crossings, or when running 
near and alongside of a public high- 
way, to use ordinary care to discover 
travelers on such highway, and to so 
manage such trains as not carelessly 
or my eeently, to injure such travel- 
ers’ 


64. Cox v. Illinois Cent. R. Co., 142 
Ky. 478, 134 SW 911, 32 LRANS 831; 
Louisville, etc., R. Co. v. Penrod, 108 
Rey 112,56" Swi Wpa22 eyes a3. 


65. Ala.—Alabama Great Southern 
R. Co. v. Fulton, 150 Ala. 300, 43 S 832. 


Ga.—Southern R. Co. v. Flynt, 2 
Ga. A. 162, 58 SE 374. 


Ill.—Chicago, ete., R. Co. v. Stick- 
man, 95 Ill. A. 4. 


Ind.—Effinger v. Ft. Wayne, 
Tract—€o.,, 175. \ End. 175, 93 NE 
33 LRANS 123 [rev (A.) 93 NE non 


Kan.—Atchison, ete, R. 
Walkenshaw, 71 Kan. 742, 81 ° “463. 


Ky.—Robinson v. Chesapeake, ete., 
R.:Co., 227. Ky. 453,138 SW (2d) 500; 
Louisville, ete., R. Co. v. Mercer, 178 
Ky. 4738, 199 Sw 30; Louisville, etc., 
R. Co. v. Stanaford, 172 Ky. 511, 189 
SW 427; Griffin v. Chesapeake, etce., 
ROR 169 Ky. 522, 184 SW 888; Lou- 
isville, etc., R. Co. v. Jenkins, 168 Ky. 
512, 132 Sw 626; Millers Creek R. 
Co. v. Blevins, 159 yi, 599, 167AS WS 
886; Louisville, ete., R. Co. v. Har- 
rod, 155 Ky. 155, 159 ‘SW 685, 47 LRA 
NS 918; Cox v. Illinois Cent. R. Co., 
142 Ky. 478, 134 SW 914, 32 LRANS 
831; Louisville, CtC.pnkts Co. v. Street, 
139 Ky. 186, 129 SW 570, 139 AmSR 
471; Conway v. Louisville, etc., R. 
Co., 1385 Ky. 229, 119 SW 206, 122 SW 
136; Illinois Cent. R. Co. v. Martin, 
110 SW 815, 33 KyL 666; Louisville, 
etc., R. Co. v. McCandless, 123 Ky. 121, 
93 SW 1041, 29 KyL 563; Louisville, 
ete, Ri Co. “vw. Penrod, 108 Ky. 172, 
56 SW 1, 22 KyL 73. 


Mass.—F lynn v. Boston, ete., R. Co., 
169 Mass. 305, 47 NE 1012; Lamb v 
Old Colony R. Co., 140 Mass. 79,2 NE 
932, 54 AmR 449, 


Mo.—Feeney v. Wabash R. Co., 123 
Mo. A. 420, 99 SW 477. 


Nebr.—Omaha, ete., R. Co. v. Bra- 
dy, 39 Nebr. 27, 57 NW 767. 


Ss. D.—Lyons v. Chicago, etc., R. Co., 
26S. Di 333; 128. 5N W 134, ‘AnnCas 
1913B 285, 28 SD. 31, 182 NW 679, 
35 LRANS 1219. 


Utah.—F ares v. Rio Grande West- 
ern R. Co., 28 Utah 132,577 P2380 


sath OKS) rule that requires a lookout 
duty in cities and towns and at public 
or private crossings does not extend 
to persons on a highway parallel to 
the railroad.” Louisville, ete., R. Co. 
v. Smith, 107 Ky. 178, 182, 538 SW 269, 
21 KyL 857. 


[a] Reason for rule.—‘The perils 
of a wayside traveler occasioned by 


etc., 
855, 


a ee aa aN SN OO a EN PERT ERG TROT OR ke SRIGEOn fo Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Je 


§§ 2301-2303] 


on are being frightened by the operation of the train. 
As to persons who may be endangered by reason of 
the frightening of horses or teams on nearby high- 
Ways or premises, the obligation to observe care be- 
gins only when the danger is discovered.*® 


Animals on or crossing track. It is the duty of 
railroad employees primarily to keep a lookout to 
discover persons or vehicles that may be upon or 
crossing the track? not only for the purpose of avoid- 
ing injury to them, but also to safeguard the lives 
of passengers and trainmen.®§ 


Animals on or near streets. Where a railroad 
track runs along or in close proximity to the streets 
of a city or town, different considerations prevail 
than where the track runs near other public high- 
ways,°® and it has been held that where a railroad 
track is within the limits of a street, it is the duty 
of those operating the train to keep a lookout for 
horses or teams on the street in order to avert danger 
to travelers;*® and it was held that it cannot be 
said as a matter of law that persons operating a lo- 
comotive are under no duty to keep a lookout for 
horses or teams on a street near a railroad track so 
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as not to frighten animals by excessive speed of trains 
or unnecessary blowing of the whistle.”* 


At stations. It has been held that it is the duty 
of the engineer of a locomotive before sounding the 
whistle or letting off steam in starting up a train 
at a station to look for teams in the highways close 
at hand and take care not to cause injury by fright- 
ening the team.”? 


At bridge used as railroad bridge and highway. 
Where a company operates trains on one side of the 
bridge and the other is used by it as a toll highway for 
persons on foot and in vehicles, it is the duty of its 
servants in charge of trains to keep a lookout for 
teams on the bridge; greater care being required in 
such a case than is required as to persons driving on 
an ordinary highway parallel to a railroad. 


[§ 2302] c. Duty To Keep Trains under Control. 
A railroad company is not obliged to keep its trains 
so under control that they can be stopped if a team 
is found at a point of danger on a highway running 
in close proximity to the track.74 


[§ 2303] d. Care Required on Discovery of Dan- 


noises anid sights necessarily produced 
by the running of trains in the coun- 
try on schedule are things the trav- 
eler must guard against and are not 
perils the operators of trains must 
watch for and prevent.” Wheeler v. 
Wabash R. Co.,:159 Mo. A. 579, 586, 
141 SW 472. 


[b] Rule applied.—The fact that 
the servants in charge of an engine 
might by the exercise of ordinary 
care have discovered that a team on 
a highway parallel with the railroad 
had become frightened by the sound- 
ing of the whistle for a crossing does 
not make the company liable for in- 
juries resulting from the failure to 
substitute the ringing of the bell for 
the further blowing of the whistle. 
Louisville, ete., R. Co. v. Smith, 107 
Ky. 178, 53 SW 269, 21 Kyl 857. : 


[c] In Texas (1) the rule stated 
in the text is sustained by a decision 
of the supreme court and by numerous 
decisions of the various courts of ap- 
peals of that state. Hargis v. St. 
Louis, ete. R. Co, 75 Tex. 19, 12, Sw 
953; Texas, etc., R. Co. v. Shaw, (Tex. 
Civ. A.) 284 SW 600; Baker v. Gal- 
breath, (Tex. Civ. A.) 211 SW 646; 
McMillan y. Freeman, (Tex. Civ. A.) 
138 SW 626; Adams vy. International, 
eten he Oo. Chex. Civ.) AC) * 1227 SW 
$95; Gulf; ete, R: Co. v. Hord,, 39 
Tex. Civ. A. 319, 87 SW 848; Hous- 
ton, etc., R. Co. v. Carruth, (Tex. Civ. 
A.) 50 SW 1036. (2) There are, how- 
ever, a limited number of decisions 
of the courts of appeals which may ei- 
ther be characterized as in conflict 
with the doctrine stated in the text, 
or as exceptions or limitations there- 
on. Thus, it has been held in one de- 
cision that the rule has no applica- 
tion where the highway in question 
was actually on the right of way and 
ran for -a considerable distance in 
close proximity to the end of the ties. 
In these circumstances, it was held to 
be the duty of the engineer to keep a 
lookout for horses and teams on the 
highway. Missouri, ete., R. Co. v. 
Belew, 26 Tex. Civ. A. 8, 62 SW 99. 
(3) And in another decision it was 
held that whether operatives of a 
train, with knowledge that a public 
highway runs parallel to the track 
and at a distance therefrom of from 
fifteen to twenty-five feet, are re- 
quired by the exercise of ordinary care 
to keep a lookout for dangers to per- 
sons using the highway in conse- 
quence of their horses becoming 
frightened by trains, is for the jury. 


ger. 


Johnson v. Texas, etc., R. Co., 45 Tex. 
Civ. A. 146, 100 SW 206. 


66. Alabama Great Southern R. 
Co. v. Fulton, 144 Ala. 832, 39 S 282; 
Cox vy. Illinois Cent. R. Co., 142 Ky. 
478, 1834 SW 911, 32 LRA 831; 
way v. Louisville, ete., R. Co., 185 Ky. 
229, 119 SW 206, 122 SW 136; Lou- 
isville, ete., R. Co. v. Smith, 107 Ky. 
178, 53 SW 269, 21 KyL 857. 


[a] In Porto Rico (1) as in Tex- 
as (see supra note 65 [c]), (2) an ex- 
ception to the rule absolving railroad 
companies from the necessity of keep- 
ing a lookout on highways has been 
made where a railroad track is laid 
along a highway rendering it neces- 
sary for trains and teams to pass in 
very close proximity to each other 
(Fernandez v. Valdes, 4 Porto Rico 
Fed. 48). 


Care on discovery see infra § 2303. 


67. Kan.—dAtchison, etc., R. Co. v. 
Walkenshaw, 71 Kan. 742, 81 P 463. 


Nebr.—Omaha, ete., R. Co. v. Brady, 
39 Nebr. 27, 57 NW 767. 


S. D.—Lyons v. Chicago, etc., R. Co., 
pay D. 31, 132 NW 679, 35 LRANS 
7 


Tex.—Hargis v. St. Louis, etc. R. 
Coypoer ex. Lo) 2S Ww -9bs. 


Utah.—Fares v. Rio Grande Western 
ieee 28 Utah 132, 77 P 230, 3 AnnCas 


68. Fares v. Rio Grande Western 
R. Co., 28 Utah 132, 77 P 230, 3 Ann 
Cas 1065. See Bailey v. Hartford, etc., 
R, Co., 56 Conn. 444, 456, 16 A 234 
(“The duty which such managers [of 
railroad trains] are under to persons 
traveling with teams on a highway is 
a limited one at the most, and one 
that should never be permitted to in- 
terfere in the slightest degree with 
the higher duty they owe to their own 
passengers and to persons upon grade- 
crossings’’); Louisville, etc., R. Co. 
v. Street, 139 Ky. 186, 192, 139 SW 
570, 139 AmSR 471 [quot in Griffin v. 
Chesapeake, etc., R. Co., 169 Ky. 522, 
525, 184 SW 888] (‘if he were also 
required to use care to discover hors- 
es and their state of trepidation out 
on the highway some rods away from 
his track, it would so distract his at- 
tention from his necessary duties as 
probably to imperil more lives and 
property, including his own life, and 
more than offset any advantage to the 
public by requiring him to keep such 
lookout. It is for that reason, and 
not from indifference toward the driv- 


Even in cases where no duty is imposed on 


er of the horse, that the law has nev- 
er exacted such a degree of care from 
the trainmen’’). See also St. Louis, 
etc., R.:Co. v. Lewis, 60 Ark. 409, 420, 
30 SW 765 dis. op. (‘The primary duty 
of the persons in charge of a locomo- 
tive is to keep a lookout on and along 
the railroad track, for the care and 
custody, the welfare and safety, of 
persons on the train is entrusted di- 
rectly to them, and in most. instances 
they are required to exercise the high- 
est degree of care and watchfulness. 
The law cannot afford, nor can the 
courts afford, to release these train- 
men from this—the strictest and 
highest of all duties—not even to in- 
sure the life of others in a different 
situation from that of passengers on 
the train. . The duty to observe 
. . . Objects off of the track and near 
to it cannot and must not interfere 
with the engineer’s constant observ- 
ance on the railroad track, for that is 
his primary duty”). 


69. Other highway rule see supra 
64-66 text and notes. 


70. Feeney v. Wabash R. Co., 123 
Mo. A, 420, 99 SW 477. : 


71. Missouri, ete., R. Co. v. San- 
ders, 42 Tex. Civ. A. 545, 94 SW 149. 


[a] Reason for rule.—‘‘A public 
street in a city may be so near the 
railway track and so extensively used 
as to excité a greater degree of care 
and caution and vigilance than would 
be necessary to be exercised if the 
street was in the remote part of the 
corporate limits or in a cise where the 
railroad paralleled a highway in the 
country. It is a fact so well known 
that it may be considered as a matter 
of common knowledge that in many 
of the cities of this State railway 
tracks traverse public streets, or run 
so near to them that safety for the 
public. requires that extra vigilance 
must be exercised by those in control 
of locomotives to look out for per- 
sons who may be lawfully using the 
street, in order to prevent the very 
thing that occurred in this instance, 
the fright of teams.’’ Missouri, etce., 
R. Co. v. Sanders, 42 Tex. Civ. A. 545, 
547, 94 SW 149. 


72. Bush v. Missouri, ete., R. Co., 
164 Mo. A. 420, 144 SW 1123. 


73. Kentucky, etce., Bridge Co. v. 
Montgomery, Ky., 67 SW 1008, 68 SW 
1097, 24 KyL 167, 57 LRA 781. 


74. Fares v. Rio Grande Western 
R. Co., 28 Utah 132, 77 P 230. 
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railroad employees to keep a lookout to discover 
whether animals on,highways or premises are being 
frightened by the operation of a train,’ nevertheless 
on discovery of the danger, it is the duty of those 
operating the train not only to refrain from doing 
any heedless, unnecessary or wanton act which will 
increase the danger’® but to use every. means at hand 
te which a man of ordinary care and prudence would 
have recourse in order to allay the fright of the ani- 
mal and avert injury,’” such as the abating of noises, 
or stopping the engine when practicable, ete.,7° and 
if injuries result from such failure, defendant will be 


hable in damages.7° 


[§ 2304] e. Particular Acts Causing Fright—(1) 
In accordance with the 
general rule above stated®° a railroad company is not 
liable for injuries caused by horses or teams on ad- 


Noise—(a) In General. 
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ing frightened at the usual noises necessarily inci- 
dent to the operation of its locomotives, trains, or 
cars, with ordinary care and prudence.*? 
because the operation of locomotives and trains is 
necessarily accompanied by noise,®? and because rail- 
roads have the right to make such noises as are inci- 
dent to the movement and operation of their locomo- 
tives, trains and ears,®* and are only required not 
to make unusual ‘and unnecessary noises. *4 
rule of nonliability above stated*®® has been applied 
in respect of noises caused by the escape of steam,*® 
by air escaping from brakes,*’ by the rattling of cars 


This is 


And the 


in motion,’® and by the giving of signals, -by the 


jacent streets, highways, or private premises becom- 


75. See supra § 2301. ° 


76. Ala.—Louisville, ete., R. Co. v. 
Jenkins, 196 Ala. 136, 72 S 68. 


Ark.—Choctaw vy. Coker, 77 Ark. 
174, 90 SW 999. 


Ky.—Chesapeake, ete, R. Co. v. 
Robinson, 219 Ky. 26, 392 SW 485; 
Illinois Cent. R. Co. v. Martin, 110 SW 
815, 33 KyL 666. 


N. C.—Witte v. Atlantic Coast Line 
Ri Cong Tl iNe ©. 309, 88 SE 435. 


Utah.—Fares v. Rio Grande West- 
ern R. Co.; 28 Utah 132, 77 P 230, 3 
AnnCas 1065. 


[a] Thus (1) if the peril of a driv- 
er on a highway parallel with a rail- 
road track is apparent to the engi- 
neer, he owes the driver the duty to 
shut off unnecessary escaping steam 
to allay the fright of the animal when 
it could have been instantaneously 
done without interfering with the op- 
eration of the train. Louisville, etc., 
R. Co. vy. Jenkins, 196 Ala. 136; 72 
S 68. To same effect Witte v. At- 
lantic Coast Line R. Co., 171 N. C. 
309, 88 SE 435. (2) Where those in 
charge of a train see that a team is 
being frightened on an abutting high- 
way, they must not recklessly ‘disre- 
gard his safety and sound the whistle 
unnecessarily when they know that to 
do so will increase its peril. Illinois 
Cent. R. Co. v. Martin, 110 SW 815, 
33 KyL 666. 


77. Ala.—Alabama Great Southern 
es v. Fulton, 144 Ala. 332, 39 S 


Ga.—Southern R. Co. v. Flynt, 2 Ga. 
A. 162, 58 SE 374. 


Ky.—Robinson v. Chesapeake, etc., 
R. Co., 227 Ky. 453, 183 SW (2d) 500; 
Louisville, etce., R. Co. v. Stanaford, 
172 Ky. 511, 189 Sw 427; Louisville, 
etc., R. Co. v. Jenkins, 168 Ky. 512, 182 
sw’ 626; Millers Creek R. Co. v. Blev- 
ins, 159 Ky. 599, 167 SW 886; Louis- 
ville, etc., R. Co. v. Harrod, 155 Ky. 
155, 159 SW 685, 47 LRANS 918; 
Louisville, ete., R. Co. v. Allen, 153 
Ky. ea 154 SW 1095; Louisville, etc., 
R. Co. v. Sweet, 139 Ky. 186, 129 SW 
570, 139. “AmSR 471; Conway v. Lou- 
iisville, ete., R. Co., 1385 Ky. 229, 119 
Sw 206, 122 SW 136; Chesapeake, 
etc., R. ‘Co. v. Lang, 135 Ky. 76, 121 
SW 993; Illinois Cent. R. Co. v. Mar- 
tin, 110 SW 815, 33 KyL 666; Louis- 
ville, ete., R. Co. v. McCandless, 123 
Ky. 121, 93 SW 1041, 29 KyL 563; 
Louisville, etc., R. Co. v. Penrod, 108 
Ky. 172, 56 SW 1, 22 Kyl 73; Ken- 
tucky, etc., Bridge Co. v. Montgomery, 
67 SW 1008, 68 SW 1097, 24 KyL 167, 
57 LRA 781; Louisville, etc., R. Co. 
v. Smith, 107 Ky. 178, 53 SW 269, 21 
KyL 857. 


Mo.—Bush v. Missouri, etc., Co. 
164 Mo. A. 420, 144 SW 1123; Whecloz 


v. Wabash R. Co., 159 Mo. A. 579, 141 
SW 472. 


Tex.—Johnson v. Texas, etc. R. 
Co., (Civ. A.) 100 SW 206; Houston, 
hen R. Co. v. Carruth, (Civ. A.) 50 SW 


“Where he [the engineer] actually 
sees that horses are becoming un- 
manageable and has the means at 
hand for preventing the infliction of 
an injury he should reasonably «em- 
ploy such means when he may safely 
do_ so.’ Wheeler v. Wabash R. Co., 
159 Mo. A. 579, 586, 141 SW 472. 


78. Alabama Great Southern R. 
Co. v. Fulton, 150 Ala. 300, 43 S 832. 


79. Alabama Great Southern R. 
Co. v. Fulton, supra, 


meet See supra § 2300 text and note 
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er, 77 Ark. 174, 90 SW 9 


Cal.—Hahn v. ee ee RCo. 
51 Cal. 605. 


Conn.—Bailey v. Hartford, etciy ak: 
Co., 56 Conn. 444, 16 A 234, 


Ga.—Chalkley v. Georgia Cent. R. 
Co., 120 Ga. 683, 48 SE 194; Georgia 
Cent. R. Co. v. Black, 114 Ga.'389, 40 
SE 247; Coleman vy. Wrightsville, etce., 
R. Co., 114 Ga. 386, 40 SE 247; Geor- 
gia R. Co. v. Carr, 73 Ga. 557; Whis- 
tenant v. Southern States Portland 
Cement Co., 2 Ga. A. 598, 59 SE 920; 
Southern R. Co. v. Flynt, 2 Ga. A. 162, 
58 SE 374 


Tl1l. —Chicago, etc., R. Co. v. Stick- 
man, 95 Ill. A, 4. 

Ind. baat ete. Res Co. nev. 
Schmidt, 134 Ind. 16, 33 NE 774. 


Ala.—Louisville, ete.) RE Coy Vv. 
Oxford 
101 Ala. 


Kan.—Atchison, etce., R. Co. v. Wal- 
kenshaw, 71 Kan. 742, 81 P 468; Culp 
v. Atchison, etc., R. Co., 17 Kan. 475, 


Ky.—Louisville, ete, R. Co. v. 
Street, 139 Ky. 186, 129 SW 570, 139 
AmSR 471; Louisville, ete., R. Co. v. 
Penrod, 108 Ky. 172, 56 SW 1, 22 KyL 
73; Ohio Valley R. Co. v. Young, 39 
SW 415, 19 KyL 158. 


Mass.—Lamb v. Old Colony R. Co., 
140 Mass. 79, 2 NE 932, 54 AmR 449. 


Mich.—Foster v. East Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617. 


Mo.—Strotjost v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 181 
SW 1082; Huff v. Missouri Pac. R. 
‘Co., 166 Mo. A. 632, 150 SW ae 

Nebr.—Omaha, ete., R. Co. Clark, 
35 Nebr. 867, 58 NW 970, 23 LRA 504, 
39 Nebr. 65, 57 NW 545. 

N. ee iasneh Brien v. New York Cent., 
etce., R. Co., 118 NYS 1025. 


blowing of whistles and the ringing of bells.®° 
according to some decisions, mere want of necessity 
for making noises usually incident to the operation 
of trains is not, without more, negligence which will 


And 


N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C. 309, 88 SE 435; Jen- 
kins v. Norfolk-Southern R. Co., 155 
N. C. 203, 71 SE 213. 


Pa.—Webb v. Philadelphia, ete., R. 
Co;, 202, Pa. 11,\ 52 Al bs skvemrave 
Poe ee R.. -Co.; £32" Pale s0eZers 


S. D.—lLyons v. Chicago, ete., R. 
Co.,; 28 S. D. 31, 132° NW 679,'35 LRA 
NS 1219. 


Tex.—Texas, etc., R. Co. v. Shaw, 
(Civ. A.) 284 SW 600; McMillan v. 
Freeman, (Civ. A.) 138 SW 626. 


‘Utah.—Fares v. Rio Grande West- 
ern RR. Co:, 23 Uteah 1325 7%, Pest: 


Va.—Petersburg R. Co. v. Hite, 81 
Va ten: 

Wash.—Engelsen v. Spokane, ete., 
R. Co., 79 Wash. 39, 139 P 599. 


Wis.—Walters v. Chicago, ete., R. 
Co., 104 Wis. 251, 80 NW 451; Dewey 
v. Chicago, etc., ist Co., 99 Wis. 455, 
75 NW 74; Abbot v. Kalbus, 74 Wis. 
504, 43 NW 367. 


82. Brown v. Missouri Pac. R. Co.; 
89 Mo. A. 192 


83. Ark. —Choctaw, ClCp a Ee 
Coker, 77 Ark. 174, 90 SW 999. 


Conn.—Bailey v. Hartford, ete., R. 
Co., 56 Conn. 444, 16 A 234. 
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Ind.—Louisville, ete, R. Co. 
Staneer, 7 Ind. A. 179, 32 NE 209, 34 
NE 688. 


Tex.—Baker v. Galbreath, (Civ. A.) 
211 SW 626. 


Wis.—Walters v. Chicago, ete. R. 
Co., 104 Wis. 251, 80 NW 451; Cahoon 
v. Chicago, etc: Re Co sd Wis. 570, 
55 NW 900. 

84. See infra text and note: 

85. See supra text and note 81. 

86. See infra § 2305. 


87. Louisville, ete, R. Co. v. 
Street, ee Ky. 186, 129 SW 570, 139 


AmSR 

[a] Thus, where decedent was 
killed~by his horse becoming fright- 
ened by the noise of escaping air 
from the brakes of a nearby train, the 
jury should have been charged ‘that 
if the conductor opened the air valve 
in an emergency to prevent a colli- 
sion, and that the noise was the usual 
and necessary noise incident to the 
prudent and careful operation of the 
train, there was no actionable Pepa 
gence. Louisville, ete., 
Street, 139 Ky. 186, 129 SW 510, 139 
AmSR 471 


88. Georgia Rin Couyve Cart. tamGar 
557; Abbot v. Kalbus, 74 Wis. 504, 
43 NW 367. 


89. See infra § 2306. 
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fix lability for injuries resulting therefrom,®® but 
they must have been made under such circumstances 
as to show a neglect to exercise that degree of care 
that a reasonably prudent man would exercise.?! 


Unusual and unnecessary noises. Where the fright 
of the animals and the injuries due thereto are caused 
by the making of unusual and unnecessary noises, the 
company will be liable.°? And this is true whether 
those operating the train are aware of the peril caused 
by their acts®* or not.°* . It has been held essential, 
however, to a right of recovery that the noise be both 
unusual and unnecessary;°° there ean be no recov- 
ery by reason of the fact that the train made an 
unusual noise if at the same time the noise was neces- 
sary.°° 

Noise made wantonly or maliciously. Where the 
noise which caused the fright was made wantonly and 
maliciously, the company will be liable.®* 


Noise made in operation of machine shop. A stat- 


90. Louisville, etc., R. Co. v. Kel- 
ly, 198 Ala. 648, 73 S 953; Alabama 
Cons. Coal, ete., Co. vy. Cowden, 175 
Ala. 108, 56 S 984; Cent. of Georgia 
me Co. ve, duller, U64) Ala. 196, 54S 
309; Omaha, etc., R. Co. v. Brady, 39 
Nebr. 27, 57 NW 767. But see Peters- 
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and usual noise of running a train, 
when the fact of his being frightened 
is not discovered by the servants of 
the railroad company in charge of the 
train is one thing. 
horse by an unusual and unnecessary 


noise is another. It is the right of 
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ute conferring the power on railroad companies “to 
erect and maintain all necessary and convenient 
buildings, stations, depots, and fixtures and machin- 
ery for the accommodation and use of their passen- 
gers, freight, and business,” ete., does not protect 
the company in such a use of a steam whistle in its 
machine shops as to frighten horses and thereby in- 
jure others.°® 

[§ 2305] (b) Escape of Steam. In accordance 
with principles heretofore considered®® a railroad 
company is not liable for personal injuries caused by 
horses or teams on adjacent streets, highways, or 
other premises becoming frightened at the escape of 
steam incidental to the operation of a train in a 
careful and prudent manner.t To authorize a re- 
covery, 1t must appear that the emission of steam was 
unusual and unnecessary at the time and place where 
it was made,” or that those operating the train had 


Ind.—Louisville, ete., Cow Ve 
Schmidt, 134 Ind. 16, 33 NEY mee 


Kan.—Culp vy. Atchison, ete., R.Co., 
17 Kan, 475. 

Ky.—Chesapeake, etc. R. Co. v. 
Robinson, 219 Ky. 26, 292 SW 485. 


To frighten a 


burg R. Co. v. Hite, 81 Va. 767 (ap- 
parently to the contrary). 


SL. Omaha, -etc., Ri ‘Co. v. Brady, 
39 Nebr. 27, 57 NW 767. And see 
cases supra note 90. 


[a] As for instance (1) where the 
unnecessary noises were recklessly 
or wantonly made after discovery of 
peril (Louisville, ete., R. Co. v. Kelly, 
198 Ala. 648, 73 S 953; Alabama Cons. 
Coal, etc., Co. v. Cowden, 175 Ala. 108, 
56 s 984; Cent. of Georgia RK. (Co.-e. 
Fuller, 164 Ala. 196, 51 S 309), (2) or 
were made with the intention of 
frightening the animal causing the 
injury (Alabama Cons. Coal, etc., Co. 
v. Cowden, 175 Ala. 108, 56 § 984). 


92. Ala.—Alabama Great South- 
ern R. Co. v. Fulton, 144 Ala. 332, 39 
S 282. 


Ark.—Choctaw, etc., R. Co. v. Coker, 
TT Ark. 174, 90 SW 999. 


Ga.—Chalkley v. Georgia Cent. R. 
Co., 120 Ga. 683, 48 SE 194; Georgia 
iaOO.ve Cant, 73 Ga. Baas Whistenant 
v. Southern States Portland Cement 
@o.,' 2 Ga. Az 593)59) SE920- 


Tll.—Neer v. Pryor, 201 Ill. A. 79. 


Kan.—Culp v. Atchison, etec., R. Co., 
17 Kan. 475. 


Ky.—Louisville, etc., R. Co. v. Mer- 
eer, 178 Ky. 473, 199 SW 30; Louis- 
ville, ete., R. Co. v. Street, oae Ky. 
186, 129 Sw 570, 1389 AmSR 47 


Mich.—Foster v. East arses Cres 
ber Co., 141 Mich. 316, 104 NW 617. 


Mo.—Holland y. Missouri Pac. R. 
Co., 214 Mo. A. 490, 257 SW _ 202; 
Wheeler v. Wabash R. Co., 159 Mo. A. 
579, 141 SW 472; Brown v. Missouri 
Pac. R. Co., 89 Mo. A. 192. 


Tex.—Texas Cent. R. Co. v. Boesch, 
103 Tex. 256, 126 SW 8; reas etc., R. 
Co: v. Hord, 39 Tex. Civ. A. 319, 87 SW 
848 [aff 89 ‘SW 404]. 


93. Louisville, etc., R. Co. v. Mer- 
cer, 178 Ky. 473, 199 SW 30. 


94. Brown v. Missouri Pac. R. Co., 
89 Mo. A. 192; Texas Cent. R. Co. y. 
Boesch, 103 Tex, 256, 126 SW 8; Bak- 
er v. Galbreath, (Tex. Civ. A.) 211 SW 
626; Adams v. International, etce., R. 
Co., (Tex. Civ. A.) 122 SW 895; ES 
Worth, etc, R. Co.,v. Partin, 33 Tex. 
Civ. iN, 173, 76 SW _ 236; Texas, ete., 
R. Co. v. Kennedy, 29 Tex. Cie: see 
69 SW 227; Missouri, etc., R aS. 
Traub, 19 Tex. Civ. A. 125, 47 Sw 383, 


“To frighten a horse by necessary 


»Haden, 22 Ga. A. 


the servants of a railroad company to 
move their trains with the usual and 
necessary noises, without keeping a 
lookout for frightened teams along 
the tracky . But where they un- 
dertake to make an unusual and un- 
necessary noise at a crossing of a 
public road or street, they should ex- 
ercise circumspection and see that 
there are no teams in position to be 
frightened, by such unusual sounds.” 
Texas Cent. R. Co. v. Boesch, 103 Tex. 
256, 258, 126 SW 8. 

fa] Thus (1) where a public road 
ran along a railroad track,’and train- 
men negligently allowed the engine to 
make unusual and unnecessary noises 
in approaching that locality, and such 
noises were calculated to, and did, 
frighten the horse of a traveler on 
the road, causing injury to the trav- 
eler, the railroad was liable, though 
the employees did not see the traveler 
and did not realize his perilous posi- 
tion. Adams y. International, etc., R. 
Cone Chex pCive 7 As) SL22 SVS Ib. peCzs) 
Where the employees in control of an 
engine near a thoroughfare negligent- 
ly and unnecessarily permit it to pop 
off steam and make an unusual noise, 
knowing that teams may be fright- 
ened thereby, the owner of a team so 
frightened may recover from the com- 
pany for resulting damages, although 
the employees did not see the team, 
Missouri, etc., R. Co. v. Traub, 19 Tex. 
Civ. A, 125, 47 SW 282. 


95. Cent. of Georgia R. Co. v. 
589, 96 SE 502. 


96. Central of Georgia R. Co. v. 
Haden, supra. 


97. Texas, etc., R. Co. v. Scoville, 
62 Fed. 730, 10 CCA 479, 27 LRA 179 
[dism 17 SCt 1001, 41 L. ed. 1183]; 
Alabama Cons. Coal, ete., Co. v. Cow- 
den, 175 Ala. 108, 56 S 984; Oxford 
Lake Line Co. v. Stedham, 101 Ala. 
3765.13 S 553; Chicago, éte,, R. Co, v. 
Dickson, 63 Ill, 151, 14 AmR 114; Neer 
Vv. Pryor, PAQIE AIL IN, iS Brendle v. 
Spencer, 125 N. C. 474, 34 SE 634. 

98. Powell v. Nevada, etc., R. Co., 
28 Nev. 40, 64, 78 P 978. 

99. See supra §§ 2300, 2304. 

1. Ala.—Oxford Lake Line Co. v. 
Stedham, 101 Ala. 376, 13 S 553. 

Cal.—Hahn vy. Southern Pac. R. Co., 
51 Cal. 605. 

Ga.—Coleman v. Wrightsville, etc., 
R. Co., 114 Ga. 386, 40 SE 247; Georgia 
R. Co. v. Carrs ‘Ga. 557. 


\ 


Mass.—Howard v. Union Freight R. 
Co., 156 Mass. 159, 30 NE 479. 


Nebr.—Omaha, etce., R. Co. Clark, 
35 Nebr. 867, 53 NW 970, 23 LRA 504, 
39 Nebr. 65, 57 NW 545. 


Pa.—Webb v. Philadelphia, ete., R-. 
Co, 202° Pa. bit, 52) Ae 5. 


Tex.—Texas, etce., R. Co. v. Hemp- 
hill, 58 Tex. Civ, A. 232, 125 SW 340; 
Ford v. Houston, ete., R. Cou. oS Tex. 
Civ. A. 556, 124 SW q15; St. John v. 
St. Louis Southwestern R. Co., (Civ. 
A.) 79 SW 603. 


Wis.—Cahoon y. Chicago, ete, R. 
Co., 85 Wis. 570, 55 NW 900; Abbot 
v. Kalbus, 74 Wis. 504, 43 NW 367. 


“A railway company in the legiti- 
mate transaction of its business has. 
the right to use steam and is not lia- 
ble for the proper and necessary use 
of the same, even if it result in injury 
to others as by frightening horses: 
and causing them to run away.” 
Omaha, etc., R. Co. v. Clark, 35 Nebr. 
867, 868, 53 NW 970, 23 LRA 504, 39 
Nebr. 65, 57 NW 545. To same effect 
Cahoon v. Chicago, A RR. Co. 8b 
Wis. 570, 572, 55 NW 900. 


[a] For purpose of slowing up.— 
Where steam is necessarily allowed 
to escape from a railroad engine, im 
order to slacken the speed of the 
train for the purpose of turning a 
sharp curve in the track, the company 
is not liable for injuries occasioned 
by a mule, driven on a public road 
running parallel to the railroad track, 
becoming frightened at the noise of 
the escaping steam and running away, 
provided the escape of steam was not 
more than was ‘usual, and such as 
was necessarily incident to the con- 
trol of the engine at that time, and 
was not recklessly or wantonly 
caused by the employees of the rail- 
road company. Oxford Lake Line Co. 
v:. Stedham, 101 Ala. 376, 13 S 553. 


[b] Permitting steam to escape 
from an automatic safety valve at-- 
tached to a locomotive, frightening a 
horse, is not negligence rendering the 
company liable for injuries received’ 
by one thrown from the _ vehicle, 
where it appears that the use of the 
safety valve is necessary for the safe- 
ty of the locomotive and that there is 
no practicable method of reducing the 
pressure on the valve. Louisville, 
ete., R. Co. v. Schmidt, 134 Ind. 16, 33 
NE 774. 


2. Coleman y. Wrightsville, etc.,, 
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acted in a wanton or reckless manner.® 
fright and injuries consequent thereon are caused 
by the act of the employees operating the train in 
causing an unusual and unnecessary discharge or 
escape of steam,* or in causing a discharge of steam 
in a reckless or wanton manner,® the company will 
be liable; and this is so although there may not have 
been an intent on the part of those operating the 
trains to frighten the team causing the injury.® 

[§ 2306] (c) In Giving of Signals.’ 
eration of trains, it is necessary that whistles be fre- 


R. Co., 114 Ga. 386, 40 SE 247. 
also cases infra note 4 


3. Cahoon vy. Chicago, ete., R. Co., 
85 Wis. 570, 55 NW 900. See also 
cases infra note 4. 


4 Ala.—Louisville, ete, R. Co. v. 
Jenkins, 196 Ala. 136, 72 S 68; St. 
Louis-San Francisco R. Co. y. Hicks, 
-19 Ala. A. 397, 97 S 679. 


Ga.—Coleman v. Wrightsville, etc., 
R. Co., 114 Ga. 386, 40 SE 247. 


Ill.—Terre Haute, etce., R. Co. v. 
Doyle, 56 Ill. A. 78. 


Mo.—Brown y. Missouri Pac. R. Co., 
89 Mo: A. 192. 


Nebr.—Omaha, etc., R. Co. v. Clark, 
35 Nebr. 867, 53 NW 970, 23 LRA 504, 
39 Nebr. 65, 57 NW 545. 


Tex.—Adams v. International, etc., 
R. Co., (Civ. A.) 122 SW 895; Texas, 
etc., R. Co. v. Kennedy, 29 Tex. Civ. 
A. 94, 69 SW 227; Missouri, etc., R. 
Co. v. Traub, 19 Tex. Civ. A. 125, 47 
SW 282; Texas, ete, Ra COA. Syfan, 
(Civ. A.) 43 SW 551. [aff 91 Tex. 562, 
44 SW 1064]. 


See Culp v. Atchison, ete., R. Co., 
17 Kan. 475 (blowing steam whistle 
and letting off steam will, when done 
willfully and heedlessly and without 
necessity therefor, render the railroad 
liable for damages caused thereby). 


5. Louisville, etc., R. Co. v. Jen- 
kins, 196 Ala. 136, 72 S 68; Oxford 
Lake Line Co. v. Stedham, 101 Ala. 
376, 138 S 553; Newsome v. Louisville, 
ete!, Ry Co:,; 20 Ala. A. 349, 102 S 61. 


6. Brown v, Missouri Pac. R. Co., 
89 Mo. A. 192 


7. epee to give signals see infra 
2307. 


See 


§ 


8. Atchison, etc., R. Co. v. Walken- 
shaw, 71 Kan. 742, 81 P 463; Baker v. 
Gailbpreath, (Tex. Civ. A.) 211 SW 626, 


9. Ark.—Choctaw, etc., R. Co. v. 
Cokér, 77 Ark. 174, 90 SW 999. 


‘Conn.—Bailey v. ye Sed ee ete., R. 
Co., 56 Conn. 444, 16 A 234, 


Ind.—Louisville, ete, R. Co. v. 
Stanger, 7 Ind. A. 179, 32 NE 209, 34 
NE 688. 


Mass.—Mitchell v. Central Vermont 
R. Co., 261 Mass. 29, 158 NE 336. 


Mo.—Brown v. Missouri Pac. R. Co., 
89 Mo. A. 192. 


“A railroad company has authority 

. to give the usual and proper 

signals of danger, as by the sounding 

of whistles or the ringing of bells.” 

Choctaw, etc., R. Co. v. Coker, 77 Ark. 
174, 177, 90 SW 999. 


10. Cincinnati, ete, R. Co. 
Gaines, 104 Ind. 526, 4.NB 34, 5 NE 
746, 54 AmR 334; Atchison, éte., R. 
SOU Vic Walkenshaw, 71 Kan. 742, 81 
P 463; Culp v. Atchison, etc., R. Co., 
17 Kan. 475; Hudson v. Louisville, 
tC.) Re Co;; 14 Bush (Ky.) 303; 
Ne Philadelphia, Ste) kono 5 
511, 52 A 5; Philadelphia, etc., RCo. 
v. Stinger, 78 Pa. 219. 


Ll. >-Cincinnati,:- ete, R. . Co. 
Gaines, 104 Ind. 526, 4 NE 34, 5 NB 
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In the op- 
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746, 54 AmR 384; Culp v. Atchison, 
ete; RCo, 27 Kan. 475. 

12. Ark. -Ghactaw; eter. COL. 
Coker, 77 Ark. 174, 90 Sw 999; St. 
Louis, ete., R. Co. v. Lewis, 60 Ark. 
409, 30 SW 765, 1135. 

Conn.—Bailey v. Hartford, etc., R. 
Co., 56 Conn. 444, 16 A 234. 

Ill.— Illinois Cent. R. Co. v. Schmitt, 
100 Ill. A. 490. 


Ind.—Cincinnati, ete, R. Co. v. 
Gaines, 104 Ind. 526, 4 NE 34, 5 NE 
746, 54 AmR 334. 


Iowa.—Ochiltree v. er etc., R. 
Co., 94 Iowa 732, 62 NW 11 

Kan.—Atchison, etce., R. Conway 
Walkenshaw, 71 Kan. 742, 81 P 463) 


Ky.—Rowe v. Louisville, etes: Ry 
‘Cox TB Ky. 823, 137 SW 511; Hudson 
y, , Louisville, etc., R. Co., 14 Bush 


Mass.—Mitchell v. Central Vermont 


R.'Co.,, 261 Mass. -29, 158 NE 336; 

Biynncv.. Boston,) ete, KR. -Co.,. 169 

Mass. 305, 47 NE 1012. 
Minn.—Gendreau v. Minneapolis, 


etc., R. Co., 99 Minn. 38, 108 NW 814. 


N. Y.—Mayer v. New York Cent. R. 
Co., 55 Hun 608 mem, 8 NYS 461 [aff 
132 N. Y. 579, 30 NE 867]; O’Brien v. 
ha York Cent., etc., R. Co., 118 NYS 


Okl1.—Oklahoma, et iets 
Daniel, 91 Okl. 249, 217 Pp 218.. 


Pa.—Webb v. Philadelphia, ‘ete., R. 
Co., 202 Pa. 511, 52 A 5; Philadelphia, 
etc.,. Ry Comv,  Stinserm a78 Pat 20 
Fouhy v. Pennsylvania R. Co., 1 Pa. 
Cas. 377, 2 A 536. 


S. D.—Lyons v. Chicago, etc., R. Co., 
28 S. D...31, 182 NW 679, 35 LRANS 
1219, 26 S. D. 333, 128 NW "134, AnnCas 
1913B 285. 


Tex.—Hargis v. St. Louis, etc., R. 
Co., 75 Tex, 19, 12 SW 953. 


Utah.—Fares v. Rio Grande West- 
ern R. Co.,°28 Utah 132,77 P 230, 3 
AnnCas 1065. 


Va.—Chesapeake, etc., R. Co. v. Al- 
len, 137 Va, 516, 120 SE 157. 


Wash.—HEngelsen v. eke Ce 
R. Co., 79 Wash. 39, 139 P 599. 


“The blowing of the whistle and 


Con} Vs 


etc., 


‘ringing of the bell are ordinary in- 


cidents to the operation of railroads, 
and when the whistle is sounded or 
the bell rung, without fault or negli- 
gence, no liability results therefrom.” 
Fares v. Rio Grande Western R. Co., 
oye 132, 145, 77 P 230, 3 AnnCas 


[a] Thus (1) where a whistle is 
blown at a grade crossing as required 
by statute to give warning of the ap- 
proach of trains and horses being 
driven along an adjacent highway be- 
come frightened and run away throw- 
ing the driver out of his wagon in- 
juring him, no cause of action exists. 
Phillips v. New York Cent., ete. R. 
Co., 84 Hun 412, 32 NYS 299. (2) A 
railroad is not liable for injuries sus- 
tained by a .traveler on an adjacent 
highway, whose horse was frightened 


quently sounded and other: signals given;* and rail- 
roads through their employees operating locomotives 


the right to give these signals.® 


Hence, the mere sounding of a whistle, bell, or the 
giving of other signals in close proximity to horses 
on nearby highways or adjacent premises is not of 
itself negligence?° or evidence of wrongful conduct ++ 
and a railroad is not liable for injuries caused by 
teams on adjacent highways or premises becoming 
frightened at the usual or statutory signals given 


careful and proper manner;?* and 


by the whistle of a passing train, it 
appearing that the horse was_ not 
frightened before the blowing of the 
whistle, which was the ordinary sig- 
nal to warn sectionmen of the ap- 
proach of the train and to notify trav- 
elers on the highway of its approach 
and prevent them from attempting to 
cross the right of way. Engelsen v. 
Spokane, etc., R. Co., 79 Wash. 39, 
139 P 599. (3) One who is standing 
on his own premises in proximity to a 
railroad track holding a horse of ordi- 
nary gentleness cannot recover for in- 
juries sustained by reason of the 
blowing of a whistle on defendant’s 


| motor car in consequence of which the 


horse became frightened and jerked 
him to the ground, it not appearing 
that the motorman saw plaintiff or his 
horse at the time he sounded the 
whistle or afterward. Oklahoma, etc., 
R. Co. v. Daniel, 91 Okl. 249, 217 P 218. 
(4) Where plaintiff's wife was in- 
jured by reason of her team becoming 
frightened at the whistle and escaping 
steam from a locomotive, incident to 
its starting a train up a heavy grade 
necessary in the operation of the 
train, and the engineer at the time of 
starting the engine saw neither plain- 
tiff nor her team, such facts were in- 
sufficient to establish negligence on 
the part of the railroad company. St. 
John v. St. Louis, ete., R. Co., (Tex. 
Civ. A.) 79 SW 603. 


[b] Whistling “off brakes” in the 
proper operation of a train when it is 
known that a team is about two hun- 
dred feet away on an adjacent high- 
way is not negligence unless the en- 
gineer should have known from the 
conduct of the team at the time and 
its proximity that the whistle would 
probably frighten it and lead to in- 
jury of the people in the vehicle. 
Ochiltree v. Chicago, etc., R. Co., 93 
ane be 62 NW 7, 96 Iowa 246, 64 


[c] Number and duration of sig- 
nais.—(1) Under a statute requiring 
that persons operating locomotives 
shall ring a bell or sound the whistle 
continuously or alternately for fifty 
rods before reaching a highway cross- 
ing, the company may either ring the 
bell continuously or blow the whistle 
continuously for such distance. and 
no liability attaches to it therefor, 
where the persons in charge of the 
train do not discover and are under 
no duty to discover that any person 
or animal is put in peril by reason 
of the noise. Louisville, ete., R. Co. 
v. McCandless, 123 Ky. 121, 983 SW 
1041, 29 KyL 563. (2) Under a stat- 
ute which provides for signals at a 
distance of at least eighty rods from 
a crossing to be continued until the 
crossing is passed and makes it liable 
for all damages sustained by reason 
of neglect to do so, the use of either 
whistle or bell all the time occupied 
by a train in passing from one cross- 
ing to another a mile distant is per- 
missible, and the blowing for a private 
crossing between two of the crossings 
is not negligence. Lyons v. Chicago, 
etec., R. Co.5428. S.0D) oh 132 NW 679, 

35 LRANS 1219. 26 8. . 8338, 128 NW 
134, AnnCas1913B og. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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this is especially true where one driving a team easi- 
ly frightened and unaccustomed to the blowing of 
whistles unnecessarily stops in close proximity to a 
Nevertheless, an engineer should 
operate his locomotive only in the usual and neces- 
sary way for ordinary and necessary signals;'* and, 
whether the signals are required to be given by stat- 
ute or not,'® where the circumstances attending the 
giving of the signal are such that a prudent regard for 
the rights of others forbids it, the giving of such sig- 
nal may constitute actionable negligence on the part 
of the railroad,'® as where at the time the engineer 
knows or has reason to apprehend that teams are near 
and are frightened or likely to become frightened 
and cause injury if the signal is given or continued ;*7 
and in these circumstances, it is the duty of the engi- 


standing train.13 


13. Hargis v. St. Louis, ete., R. Co., 
75 Tex. 19, 12 SW 953 (the company 
has a right to expect that due care 
will be exercised by the driver of the 
team and are not required to take 


steps to provide against the conse- | 


quences of a failure to do so). 


14. Brown v. Missouri Pac. R. Co., 
89 Mo. A. 192. 


15. St. Louis, etc., R. Co. v. Lewis, 
60 Ark. EN 30 SW 765, 1135; Louis- 
ville, etc., Cas vs Stanger, 7 Ind. A. 
79) 32 NE eis 34 NE 688; St. Louis 
Southwestern R. Co. v. Kilman, 39 
Mex Oive A. 207; 86 Sw 1050. And 
see cases infra note 16. 

“The sounding of the whistle is re- 
quired, that persons who are at or 
near the,crossing may be warned that 
a train is approaching. Circum- 
stances may exist, however, that 
would render the act of sounding the 
whistle, as required by this statute, 
an act of negligence. In the practical 
application of the statute regard must 
.be had to its object and purpose. It 
should not be applied under circum- 
stances that would make it accom- 
plish the very object it was intended 
to prevent.’ Louisville, etc., R. Co. 
v. Stanger, 7 Ind. A. 179, 32 NE 209, 
212, 34 NE 688. To same éffect St. 
Louis, etc., R. Co. v. Lewis, 60 Ark. 
409, 30 SW 765, 1135. 


16. Ark.—Choctaw, etc., R. Co. v. 
Coker, 77 Ark. 174, 90 SW 999. 


Ga.—Akridge v. Atlanta, 
Co., 90 Ga. 232, 16 SHE 81. 


Ind.—Cincinnati, ete, R. Co. v. 
Gaines, 104 Ind. 526, 4 NE 34, 5 NE 
746, 54 AmR 334. 


Ky.—Louisville, etc, R. Co. v. 
Stanaford, 172 Ky. 511, 189 SW 427; 
Louisville, etc., R. Co. v. McCandless, 
123 Ky. 121, 93 SW 1041, 29 KyL 563 
Hudson v. Louisville, etc., R. Co., 14 
Bush 303; Hudson v. Louisville, etc., 
R. Co., 11 Ky. Op. 477. 


Mass.—F lynn v. Boston, etc., R. Co., 
169 Mass. 305, 47 NE 1012. 


Mo.—Wheeler v. Wabash R. Co., 159 
Mo. A. 579, 141 SW 472. 


N. J.—Cannon v. Delaware, etc., R. 
Co., 82 N. J. L. 730, 82 A 934. 


Tex.—St. Louis Southwestern R. Co. 
Vi Kilman,-39 ‘Tex. ‘Civ, A. 107, 86 
SW 1050; Gulf, etc., R. Co. v. Milner, 
28 Tex. Civ. A. 86, 66 SW 574; Gulf, 
ete., R. Co. v. Spencer, (Tex. Civ. A.) 
32 SW 329. 


“A signal may be reasonable and 
proper in itself, and yet the circum- 
stances may be such that it would be 
negligence on the part of the defend- 
ant’s servants to use it, and due care 
might require that the object to be 
accomplished by the giving of it 
should be reached in some other man- 
ner.’ Flynn v. Boston, etc., R. Co., 
169 Mass. 305, 312, 47 NH 1012. 


17. Choctaw, etc., R. Co. v. Coker, 
77 Ark. 174, 90 SW 999; Akridge v. 


etcs,, Re 
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Atlanta, etc., R. Co., 90 Ga, 232, 16 
SE 81; Rogers v. Baltimore, etec:, R. 
Co., 150 Ind. 897, 49 NE 453; Hargis 
v. St. Louis, etc, Re Conti Lex, Lo; 
12 SW aoe Puppovich v. Galveston, 
etc., R. Co., (Tex. Civ. A.) 99 SW 1143: 
Et. Worth,, ete, Ra Cos ve Partin s33 
Tex, Civ. A, 173,76 SW 236. 


[a] Rule applied.—(1) Where an 
engineer in approaching a point where 
it is his duty to sound the whistle un- 
der a statute, obServes near by a man 
struggling with a team, and can see 
from the surroundings that sounding 
the whistle will render the team un- 
manageable and greatly endanger life, 
it is his duty to desist until the danger 
point is past or to stop his train. 
Louisville, ete., R. Co. v. Stanger, 7 
Ind. A. 179, 32 NE 209, 34 NE 688. 
(2) Where an engineer sees that the 
horse of a traveler on a road adjacent 
and near the public crossing will be 
frightened by the blowing of the en- 
gine whistle for the crossing, and that 
the traveler will probably be injured 
unless he desists from blowing the 
whistle, and he can do so consistently 
with his duties, and without damage 
to the railroad company, it is his duty 
to refrain for a reasonable time from 
blowing the whistle notwithstanding 
Rev. St. (1895) art 4507, requiring 
the whistle to be blown for the cross- 
ing. St. Louis Southwestern R. Co. 
v. Kilman, 39 Tex. Civ. A. 107, 86 
SW 1050. (38) Plaintiff, while driving 
along a road lying between defend- 
ant’s railroad and a ditch, so that he 
could not get further from the track, 
seeing an approaching train, got out 
to unhitch his mules, and had partly 
done so, when the engine, while di- 
rectly opposite plaintiff, and one thou- 
sand feet from any whistling post, 
gave an unusually long and loud 
whistle. Plaintiff's position could 
readily have been seen by the en- 
gineer and fireman for one hundred 
and fifty yards before reaching him, 
and the fireman admitted that he did 
see it. It was held that the company 
was liable for an injury from the 
frightening of the mules by the 
whistle; the engineer having known, 
or had reason to believe, at the time 
the whistle was blown, that the pe 
would result. Gulf, ete, R. 
Spence, (Tex. Civ. INS) 32 ew 329. 
(4) A railroad has no right to con- 
tinue blowing a locomotive whistle in 
a city, town, or village for the pur- 


pose of giving a signal of its ap- 


proach to the station, after the en- 
gineer discovers that a blast of the 
whistle already given has frightened 
a horse drawing a vehicle along the 
public road, and that the horse will 
probably be more frightened by con- 
tinuing to blow till the signal is com- 
pleted, the driver seated in the vehicle 
being engaged in an effort to control 
the animal. aS v. Se. Be ete., 
R. Co., 90 Ga. 232, 16 SE 81. 


[b] If an engineer is justified as a 
reasonably prudent man, is conclud- 
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neer to change, suspend or stop the signal, as the 
circumstances seem reasonably to require, until the 
danger is averted,+® provided this can be done with 
a due regard to the safety of those on board the train 
and those at or near crossings.!® 
a suspension of signals, the danger to persons on 
nearby highways must be known and imminent,?° 
and even then the circumstances may be such as to 
require the blowing of a whistle at the risk of caus- 
ing a horse to run away and inflict injuries on its 


But to authorize 


Wanton, willful or malicious acts. If the fright- 
ening of the horse or team and the consequent inju- 
ries to the owner are due to the wanton, willful or 
malicious acts of those operating the locomotive, the 
company is liable for the injuries so sustained.? 


ing from the conduct of a team near 
a crossing, that it will not be fright- 
ened by signals required for the man- 
agement of the train, he is not negli- 
gent in giving them. Ochiltree v. Chi- 
cago, etc., R. Co., 93 Iowa 628, 62 NW 
7, 96 Iowa 246, 64 NW 788, 99 Iowa 
373, 68 NW 832. 

18. Ark.—St. Louis, ete., R. Co. Vv. 
Lewis, 60 Ark. 409, 30 SW 765, 1135. 

Ind.—Cincinnati, ete. R. Co, ane 
Gaines, 104 Ind. 526,°4 NE 34, 5 NE 
746, 54 AmR 334; Louisville, ete., R. 
Co. -v. aoe 7 Ind. VA. 179; 32 "NE - 


, 209, 34 NE 6 


aes ine ete., Co. 
par aanicote 172i Ky. bad, 180 SW 427. 


Mo.—Wheeler v. Wabash R. Co., 159 
Mo. A. 579, 141 SW 472. 


Tex.—St. Louis Southwestern R. Co. 
v. Kilman, 39 Tex. Civ. A. 107, 86 SW 
1050; Puppovich v. Galveston, ete., 
R. Co., 45 Tex. Civ. A. 138, 99 sw 1143: 
Gulf, "ete., Ei Coney. Milner, 28 Tex. 
Civ. A. 86, 66 SW 574. 

[a] Changing method of signal._— 
(1) Where a railroad employee who 
saw the danger of a traveler on an ad- 
joining highway from his horse be- 
coming. frightened from the blowing 
of the whistle for a crossing, it is his 
duty to cease blowing the whistle and 
resort to the bell for giving signals. 
where the statutes provide either 
mode of giving a warning for a cross- 
ing. Louisville, etc., R. Co. v. Stana- 
ford, 172 Ky. 511, 189 SW 427; Millers 
Creek R. Co. v. Blevins, 159 Ky. 599, 
167 SW 886; Louisville, etc., R. Co. v. 
Smith, 107 Ky. 178, 53 SW 269, 21 KyL 
857; Wheeler v. Wabash R. *Co., 159 
Mo. A. 579, 141 SW 472. (2) “If the 
engineer had observed that the team 
of plaintiff was likely to break from 
under control and that blowing the 
whistle would excite the animals to 
the breaking point, the sounding of 
the whistle in the face of such knowl- 
edge, when the ringing of the bell 
would have constituted a legal per- 
formance of his duty towards the 
crossing, could appear in no_ other 
light than as a negligent and even 
flagrant violation of a duty born of 
the most elemental impulses of com- 
mon humanity.” Wheeler v. Wabash 
pany Co., 159 Mo. A. 579;'586, 141 SW 

eon PCincinnati,s .ObC., settc aCOumeN, 
Gaines, 104 Ind. 526, 4 NE 34, 5 NE 
746, 54 AmR 834; Hudson v. Louis- 
ville, ete:, KR. Co., 14 Bush (Ky.) 303; 
Puppovich v; Galveston, etc. Ri Co, 
(Tex. Civ. A.) 99 SW 1143; St. Louis 
Southwestern R. Co. v. Kilman, 39 
Mex. Ciy., “A. 107,) 86 Siw 1050); Gulf, 
etc., R. ‘Co. v. Milner, 28 Tex. Civ. A. 
86, 66 SW 574. ; 

20," Cincinnati, (OUC.a0 i.e Ommve 
Gaines, 104 Ind. 526, 4 NE 34, 5 NE 
746, 54 AmR 334. 


21. Hudson v. Poulet. ete: Re 
Co., 14 Bush (Ky.) 3 


22. U. mae eee Re Cow. 
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[§ 2307] (2) Failure To Give Signals. 
some authority to the effect that where a train is not 
on time, and there are reasonable grounds to appre- 
hend that teams on adjacent highways would be 
frightened by it, the question of defendant’s negli- 
gence in not giving a signal of the approach of the 
train is a question for the jury, and the court cannot 
decide as a matter of law that there was no-negli- 
Nevertheless, the 
weight of authority is to the effect that in the ab- 
sence of statute so providing, a railroad owes no duty 
to a traveler on an adjacent highway to warn him of 


gence in not giving the signal.?* 


Scoville, 62 Fed. 730, 10 CCA 479, 27 
LRA 179 [app dism i7 sct 1001, 41 L 
ed. 1183]. 

Ga.—Georgia R. Co. v. Newsome, 60 
Ga. 492. 

Ill.—- Chicago, ete., R. Co. v. Dickson, 
63 Ill. 151, 14 AmR 114. 


Kan.—Culp v. Atchison, etc., R. Co., 
17 Kan. 475. 


N. J.—Bittle v. Camden, etc., R. Co., 
55 N. J. L. 615, 28 A 305, 238 LRA 283. 

N. Y.—O’Brien v. New York Cent., 
ee Co., 118 NYS 1025 (recognizing 
rule 


N. C.—Brendle v. Spencer, 125 N. C. 
474, 34 SE 634. 


Tex.—Hargis v. St. Louis, ete. R. 
@o., 75 Tex. 19,12: SwWi953. 


Utah.—Fares v. Rio Grande West-' 


ern R. Co., 28 Utah 132, 77 P 230, 3 
AnnCas 1065. 


Va.—Chesapeake, etec., R. Co. v. Al- 
len, 137 Va. 516, 120 SE 157. 


[a] Thus (1) where railroad serv- 
ants while in the discharge of their 
duties, unnecessarily sound the 
whistle of the locomotive while pass- 
ing a team on a highway running par- 
allel with the tracks for the wanton 
and malicious purpose of frightening 
such team, the railroad is liable for 
injuries resulting from the team be- 
coming frightened and running away. 
Chicago, etc., R. Co. v. Dickson, 63 Ill. 
151, 14 AmR 114. To same effect 
Brendle v. Spencer, 125 N. C. 474, 34 
SE 634. (2) Where an engineer sees 
that a horse has been frightened by 
the whistle of his locomotive and is 
running away, and he then blows two 
more blasts which are excessively and 
unnecessarily loud, the company will 
be liable for personal injuries sus- 
tained. Cannon v. Delaware, etc., R. 
Co., 82 N. J. L. 730, 82 A 934. (3) In 
an ‘action for personal injuries from 
being thrown from a wagon, when the 
horse was frightened by a locomotive 
whistle, where it could have been 
found that whistles on trains at the 
point of the accident were never 
sounded, that there was no necessity 
for or propriety in sounding them at 
that point, and that it was sounded 
merely to frighten persons near the 
track, it was not error to refuse to set 
aside the verdict for plaintiff as con- 
trary to the evidence. Chesapeake, 


etc, oR. Co, v. Allen, 137: Va. 516, 120 
SE 157. 

23. Hudson v. Louisville, ete., R. 
‘Co., 14 Bush (Ky.) 303. See Louis- 
ville, etc., R. Co. v. Hudson, 10 Ky. 
Op. 617; \Louisville, etc., R. Co. v. 


Sawyer, 114 Tenn. 84, 86 SW 3865, 108 
AmSR 881, 69 LRA 662, 4 AnnCas 
948 (both recognizing rule). Com- 
pare Kentucky decision infra text and 
note 25 (which in principle is op- 
posed to the above doctrine), and also 
Kentucky decisions under crossing 
statutes infra note 27 [c] (where it 
is shown that the decisions under 
statutes requiring crossing signals 
to be given are in conflict as to 
whether these signals should be giv- 
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en for the benefit of travelers on 
highways near the track). 

24 Reynolds v. Great Northern 
R. Co., 69 Fed. 808, 16 CCA 435, 29 
LRA 695; Southern R. Co. v. Flynt, 
2 Ga. A. 162, 58 SE 374; and case 
infra note 25. 


25. Louisville, etc., R. Co. v. Jen- 
kins, 168 Ky. 512, 182 SW 626. 


26. See statutory provisions. 


by SS ai OS S.—Reynolds v. Great 
Northern R. Co., 69 Fed. 808, 16 CCA 
435, 29 LRA 695, 


Ga.—Southern R. Co. v. Flynt, 2 
Ga. A. 162, 58 SE 374. 


Ill.— Williams v. Chicago, etc., R. 
Co., 135 Ill. 491, 26 NW 661, 25 AmSR 
397, 11 DRA. 352. fait 32 em A. 3391: 


Badia New Mork, cetes Co. *ve 
Martin, 35 Ind. A. 669, 12 NE 654. 


Kan.—St. Louis, ete., R. Co. v. 
Morrison, 78 Kan. 265, 85 P 295. 


Minn.—Everett v. Great Northern 
R. Co., 100 Minn. 309, 111 NW 281, 9 
LRANS 703, 10 AnnCas 294. 


.Mo.—Melton v. St. Louis, etc., R. 
Co., 99 Mo. A, 282, 73 SW 231. 


N. Y.—Lampman v. New York 
Cent.; etc.,, R. ‘Co., '72 App. Div. 363, 
16 NYS 492 [aff 179 N. Y. 536, 71 NE 


S. C.—Hutto v. Southern R. Co., 100 
S. C. 181, 84 SE 719. 


Tenn.—Hast Tennessee, etc., R. Co. 
v. Feathers, 10 Lea 103. 


“In the absence of a statute which 
requires warning of a coming train 
at a crossing, the railway company 
owes to a workman in an adjacent 
field, to a domestic in a neighboring 
house, or to a traveler on a parallel 
road w'ho has not crossed, and does 
not intend to cross or enter upon, the 
railroad no duty to signal the ap- 
proach of its trains. The measure of 
the reciprocal rights and duties of 
these parties and the railroad is not 
changed or affected by the enactment 
of such a statute. The evil it is in- 
tended to remedy did not threaten 
them. The warning it requires was 
not provided for their benefit. The 
object of such a statute is to warn 
persons in the vicinity of the cross- 
ing, who have just crossed, who are 
in the act of crossing, and who intend 
to cross the railroad upon it, of the 
approach of the train, to the end that 
collisions and the danger of fright 
and injury from the use of the cross- 
ing may be avoided. Accordingly 
such a statute imposes upon the rail- 
road companies a duty to warn such 
persons, but it imposes upon them 
no duty to warn others.” Reynolds 
v. Great Northern R. Co., 69 Fed. 808, 
813, 16 CCA 485, 29 LRA 695. 


[a] Rule applied.—(1) The negli- 
gent omission to whistle or to ring a 
bell in approaching a crossing as re- 
quired by statute does not render the 
company liable to a farmer who is 
plowing in his field near the crossing 
and who is injured through his horse 
taking fright at the train. Williams 


[§ 2307 


the approach of a train by ringing a bell, aaa a 
whistle, or otherwise,?* and that this is so although 
the train is an extra train.?° 


Where statutes require crossing signals,?°® 
weight of authority is to the effect that these statutes 
are not intended for the benefit of persons with teams 
on adjacent highways or premises not intending to use 
the crossing, and whose horses or teams are fright- 
ened and cause injury by reason of such omission, but 
only for those using or intending to use the eross- 
In other jurisdictions, the conclusion reached 
as to the effect of these statutes is directly to the con- 


the 


v. Chicago, ete., Re..Co., 135 Bl 49r, 
26 NE 661, 25 AmSR 397, 11 LRA 
352° faff' 32) NL A. Saat} Hatter: 
Southern R. Co., 100 S. C. 181, 84 SE 
4L9. (2) Statutes requiring trains 
to give signals on approaching a 
crossing and declaring that the com- 
pany ‘Shall be liable in damages to 
any person or his representative who 
may be injured in property or person 
E by the neglect or failure” to 
do so, one who was approaching a 
railroad crossing without intending 
to cross and who was just turning on 
a side road running parallel with the 
track when his horse was frightened 
by the approach of the train without 
giving the signal cannot recover for 
injuries sustained. New York, etc., 
R. Co. v:. Martin; 35. Ind. A: 669, 72 
NE 654, 655. (3) Where a train ap- 
proached a crossing without ringing 
a bell or sounding a whistle, and the 
horse of plaintiff, which was stand- 
ing ninety-five feet from the crossing, 
became frightened.at the noise of the 
train and ran away, injuring plaintiff, 
the railroad was not liable for neg- 
ligence on the theory that, had sig- 
nals been given, plaintiff would have 
had time to take some steps to pre- 
vent the ‘horse from becoming fright- 
ened. Lampman v. New York Cent, 
etc., R. Co., 72 App. Div. 363, 76 NYS 
492 [aff 179 N. Y. 536, 71 NE 1132]. 
(4) A railroad company owes no duty 
to one who is not upon the highway 
near the crossing to give the statu- 
tory signals, and is not liable to one 
whose horse, while upon a parallel 
highway, is frightened and runs away 
because signals were not given of the 
approaching train so that the owner 
of the horse failed to hear and pre- 
pare for the approach of the train. 
Louisville, etec., R. Co. v. Lee, 47 Ill. 
A. 384; Melton v. St. Louis, ete., R. 
Co., 99-Mo. A. 282, 73 SW 231. 


[b] That the place where the 
horse was frightened was one of 
peculiar danger because the road was 
confined in a narrow lane by a barbed 
wire fence paralleling the roadway 
does not make the railroad liable 
where a horse is frightened after the 
driver has passed through a private 
subway under the track by the ap- 
proach of a train giving no signals. 
St. Louis, ete., R. Co. v. Morrison, 73 
Kan, 265,7'85-Py2o5¢ 


[ec] In Kentucky (1) in one deci- 
sion, it was held that travelers upon 
a public highway running parallel to 
a railroad track have the right to 
rely upon the statutory warning at 
a country crossing in order that they 
may take such precautions as are 
necessary to avoid injury, and that 
a failure to give such signals is ac- 
tionable negligence as to one who is 
injured thereby. In this case, the 
place of the accident was at a point 
six hundred feet from the crossing 
on a highway running parallel and in 
close proximity to the track. Wheth- 
er the driver of the team had already 
crossed the track or was intending to 
do so does not appear from the opin- 
ion and therefore it is a reasonable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trary, and the statutory signals are held to be for the 
benefit of all persons who may be exposed to danger 
by an approaching locomotive or train, and their 
omission is negligence authorizing a recovery if there- 
by teams are frightened by the passing train and 
cause injury.* For obvious reasons if the party in- 
jured knew of the approach of the locomotive or train, 
failure to give a signal of its approach will give no 
right of action.2® Nor ean there be a recovery where 
the frightening of a horse’ is not due to failure to give 
the statutory crossing signals and the speed of the 
train but to the headlight of the locomotive.*® 


[§ 2308] (3) Smoke or Dust. In accordance with 
the general rule above stated,*1 a railroad company 
is not liable for injuries caused by horses or teams on 
adjacent streets, highways or other premises becom- 
ing frightened at smoke*? or dust®* incident to the 
operation of its locomotives, trains, or cars with 
ordinary care and prudence. 


[§ 2309] (4) Speed of Train. In the absence of 
any public law, state or municipal, regulating the 
speed of trains, railroad companies are under no duty 
to regulate the speed of their trains to prevent the 
frightening of horses or teams on highways running 
parallel and in close proximity to their tracks.** But 
the running of a train through the street of a city 
at a rate of speed forbidden by ordinance may con- 
stitute such negligence as will authorize a recovery 
if a team standing in the street was frightened there- 
by and injuries to the owner of the team resulted 
therefrom.*> 


[§ 2310] (5) Standing Cars, Locomotives, or Oth- 


assumption that the court did not|]97 NW 1112; 
consider it as having any bearing on 
the question of the company’s peel 
gence. Louisville, ete., R. v. 
Davis, 96 SW 533, 29 KyL 346.. "(@) 
In another decision, it was held that | etc., 
the failure to give the statutory sig- 
nals of the approach of trains to 
street crossings in cities is negli- 
gence, not only as to persons about 
to use the crossings, but as to per- 
sons in charge of teams on adjacent 
premises. It was said that the fact 
that the party injured was not intend- [a] 
ing to use the crossing was immate- 
rial; that in cities where the popula- 
tion is crowded, and persons must 
necessarily be about the railroad with 


206; 


SW 1050; 
RiCox 


Wis. 


RCo, 
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Johnson vy. Texas, etc., 
Re. Coa. 45 Tex. Civ. A. 146, 100 SW 
St. Louis Southwestern R. Co. 30. 
v. Kilman, 39 Tex. Civ. A. 107, 86 i 
Wakefield v. Connecticut, 
387 Vt. 330, 86 AmD 711; 
Ransom y. Chicago, etc., 
178, 22 NW 147, 
foverr on other grounds Koehler v. 
Koehler, 104 Wis. 260, 80 NW 449, 
and expl Everett v. 
100 Minn. 309, 111 NW 281, 9 
LRANS 703, 10 AnnCas 294]. 

Rule applied.—(1) Where an 
accident occurs from fright of a horse 
driven along a street, parallel with 
and upon which the railway tracks 
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er Objects on Right of Way or Highway.*® On right 
of way. Where an engineer gets off his locomotive 
and leaves it within a few feet of a street where many 
teams were passing, and a passing team was fright- 
ened by an extraordinary escape of steam by reason 
of which the injury complained of resulted, the com- 
pany is lable although the engineer claimed to have 
taken precautions against an explosion of steam.** 
And it has been held that leaving a car for several 
days on a switch track in a street at a point where 
a deviation from the traveled track would endanger 
the safe passage of a vehicle is such negligence as 
makes the company liable for injuries caused by a 
horse becoming frightened at the car, the view being 
taken that the car was an object naturally calculated 
to frighten a horse.*® On the other hand, it has been 
held that the fact that a dummy engine is left stand- 
ing at one place in the street for half an hour where 
it frightened plaintiff’s horse by an escape of steam 
is no evidence of negligence, since it might have been , 
necessary in the transaction of the owner’s business, 
and that even if it was’ not necessary, there was no 
more reason to expect: the frightening of horses from 
the engine while so standing than if it had been mov- 
And that inasmuch as the public safety and 
convenience require that the roadbed be kept in re- 
pair, no recovery can be had for injuries resulting 
from the frightening of horses by reason of leaving 
culvert pipe on the right of way close to a highway 
for a reasonable length of time in view of the na- 
ture of the repairs.*° 


On highway. The right of a traveler on a public 
highway near a railroad track, to the use of an unob- 


ress? 


Fares v. Rio Grande Western R. Co., 
28 Utah 132, 77 P 230, 3 AnnCas 1065. 


Douglass v. East Tennessee, 
etc., R. Co., 88 Ga. 282, 14 SE 616. 


31. See supra §§ 2300, 2304. 


Re Cozy 62 32. Ind.—Cincinnati, ete., R. Co. 
v. Gaines, 104 Ind. 526, 4 NE 34, 5 
NE 746, 54 AmR 334 
Ky.—Chesapeake, éte. Raw Con as 
Robinson, 219 Ky. 26, 292 SW 485. 
Mass.—Lamb v. old Colony R. Co., 
140 Mass. 79, 2 NE 932, 54 AmR 449. 
Pa.—Webb v. Philadelphia, ete., R. 
Co.,6202"Pay 511, 525405. 
Wis.—Dewey v. Chicago, 


51 AmR 718 


Great Northern 


ete:, RR. 


teams, a just regard for human life 
cannot permit trains to be operated 
without reasonable notice of their ap- 
proach. But in contradiction of the 
case above cited, it was said: “this 
is not the rule in the country.” 

Louisville, ete., R. Co. v. Penrod, 108 
Keys 1725 al 79; 56 SW 1, 22 Kyl ips 
(3) In a later decision in which the 
question was involved, it was held 
without qualification that failure to 
give the statutory signal of the ap- 
proach of a train at a city crossing 
is not negligence as to the driver of 
a team neither using, nor approach- 
ing, nor near the crossing. It was 
said that “he therefore occupied to- 
ward the defendant exactly the same 
status as that occupied by a traveler 
upon a highway parallel to its tracks 
and in the vicinity of a public cross- 
ing but which he was not intending 
to use.” Louisville, ete, R. Co. v. 
Condor, 204 Ky. 132, 135, 263 SW 705. 
See Louisville, etc., R. Co. v. Rich- 
mond, 202 Ky. 281, 259 SW 329 (to 
same effect). 

28. Warn v. Chicago Great West- 
ern R. Co., 149 Iowa 450, 126 NW 
1104, 31 LRANS 667; Mitchell v. 
Union Terminal R. Co. ., 122 Iowa 237, 


[52 C. J.—49] 


were located, by the approach of an 
engine without giving the statutory 
signal, the company is liable although 
the driver had not yet turned upon 
the street crossing the tracks; it ap- 
pearing that the accident might have 
been avoided ‘had the signal been giv- 
en. Warn vy. Chicago Great Western 
R. Co., 149 Iowa 450, 126 NW 1104, 
31 LRANS 667. (2) And a railroad 
is liable for injuries caused by fail- 
ure to comply with the statute to 
persons traveling upon a public high- 
way parallel to a railroad and_not 
intending to cross the track. Ran- 
som v. Chicago, etc., R. Co., 62 Wis. 
178, 22 NW 147, 51 "AmR 718 [overr 
on other grounds Koehler v. Koehler, 
104 Wis. 260, 80 NW 449, and expl 
Everett v. Great Northern R. Co., 100 
Minn. 309, 111 NW 281, 9 LRANS 703, 
10 AnnCas 294]. (8) So it has been 
held that one on adjacent premises 
who sustains injuries by reason of 
his horse becoming frightened at the 
approach of a train when no notice of 
its approach is given by the statu- 
tory signal, is entitled to recover 
therefor. Mitchell vy. Union Terminal 
R. Co., 122 Iowa 237, 97 NW 1112. 


29. Louisville, etc., R. Co. v. Pen- 
rod, 108 Ky. 172, 56 SW 1, 22 KyL 73; 


Co., 99 Wis. 455, 75 NW 74 


{a] ‘Thus a traveler on a highway 
who sustains injuries by reason of 
his horse becoming frightened at 
smoke caused by the firing up of the 
locomotive, cannot recover for the in- 
juries so sustained because the firing 
up and escape of smoke were ordinary 
incidents of the running of the train. 
Lamb v. Old Colony R. Co., 140 Mass. 
79, 2 NE 932, 54 AmSR ey 

33. Chesipeare: etc., Cows. V- 
Robinson, 219 Ky. 26, 292 sw 485. 

34 Southern R. Co. v. Flynt, 2 
Ga, A. 162, 58 SE 374. 

35. Wasmer v. Delaware, etc., R. 
Co., 80 N. Y. 212, 36 AmR 608. 

36. On or near tracks at crossings 
see supra § 1845. 

37. Patton v. Frost-Johnson Lum- 
ber Co., 142 La. 117, 76 S 580. 

38. Bussian v. Milwaukee, ete., R. 
Co., 56 Wis. 325, 14 NW 452. 


389. Howard vy. Union Freight R. 
Co., 156 Mass. 159, 30 NE 479. 

40. Witham vy. Bangor, etc., R. Co., 
96 Me. 326, 52 A 764 (four days was 
not an unreasonable time in view of 
all the circumstances). 
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structed highway is equal to that of the railroad com- 
pany to use its tracks in the usual and customary 
manner,‘ and ordinarily, where a railroad places ob- 
structions in a highway of such a nature and in such 
a position as are calculated to frighten animals, and 
in consequence a horse or team is frightened and 
inflicts injuries, it is guilty of such negligence as will 
authorize a recovery for the injuries.*? 
is the case where animals frightened by some other 
cause collide with the obstacles so placed in the high- 
On the other hand, where 
a horse becomes frightened from causes for which 
the railroad is not responsible and injures the driver 
by running into a sign post placed by it on the high- 
way in accordance with statutory requirements, the 
company is not liable for the injury where the post 
has been placed in a reasonably proper manner with 
due regard to all the surrounding circumstances.** 
And it has been held that a railroad running along- 
side a highway may maintain snow guards on the 
dividing line, although they cause snow to drift in 


way and inflict injuries.** 


41. Williams v. San _ Francisco, 
CLOG) he CO.,.06. Cal. A. 705, (93) Po 122% 
and cases infra notes 42, 43. 


42. Ala.—Cleghorn v. Western R. 
Co., 184 Ala. 601, 33 S 10, 60 LRA 269. 


Ind.—Southern Indiana R. Co. v. 
Norman, 165 Ind. 126, 74 NE 896. 


Iowa.—Baxter v. Chicago, etc., R. 
Co., 87 Iowa 488, 54 NW 350. 


Kan.—Atchison, ete., R. Co. v. Mor- 
row, 4 Kan. ‘A. 199, 45 P 956, 


Vt.—Brownell v. Troy, etc., R. Co., 
55 Vt. 218. 


{a] Hand cars.—(1) A _ railroad 
company has no right to use a high- 
way for the storage of hand cars or 
even as a place for the temporary de- 
posit thereof (Ohio, etc.; R. Co. v. 
Trowbridge, 126 Ind. 391, 26 NE 64), 
(2) and where it does so and the rid- 
er of a horse of ordinary gentleness 
becomes’ frightened thereat and 
throws his rider, inflicting injuries 
on him, the company is liable for 
the injuries sustained (Southern In- 
diana R. Co. v. Norman, 165 Ind. 126, 
74 NE 896; Ohio, etc., R. Co. v. Trow- 
bridge, 126 Ind. 391, 26 NE 64; At- 
chison, etc., R. Co. v. Morrow, 4 Kan. 
A. 199, 45 P 956). (3) Where track- 
men. placed a hand car in the high- 
way which encroached some six or 
ten inches.on the gravelled part there- 
of and plaintiff who drove past in his 
carriage was thrown from the car- 
riage by reason of the horse being 
frightened by the hand car and in- 
jured, there is sufficient evidence of 
negligence to go to the jury in thus 
placing the car on the highway. Vars 
v. Grand Trunk R. Co., 28 U. C. C. P. 
143. 


[b] Dead animals.—A_ railroad 
company which places and leaves ani- 
mals killed by it in an adjacent high- 
way is guilty of negligence which will 
render it liable for a recovery for 
injuries sustained by frightening of 
horses or teams passing along the 
highway. Baxter v. Chicago, etc., R. 
Co., 87 Iowa 488, 54 NW 350. See 
also as perhaps sustaining this view 
Chicago, ete., R. Co. v. Scranton, 78 


Tll, A, 230. 
{ec] The maintenance of a mail 
crane in or near a highway which 


from its appearance when a mail bag 
is hung on it is calculated to frig‘hten 
horses of ordinary gentleness driven 
on the highway, and does so, injur- 
ing the driver, is negligence. Cleg- 
horn v. Alabama Western R. Co., 134 
Ala. 601, 33 S 10, 60 LRA 269. 


{d] Dedicated highway.—The rule 
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[§ 2311] (6) 


And such 


tion men in the 


highway.*® 


Negligence. 


proximate cause 


stated in the text applies to dedi- 
eated highways. It is not necessary 
that the highway should have ever 
been surveyed. Brownell v. Troy, 
eteé., R, Co., 6b: Vt}; 278. 


43. Williams y. San Francisco, etce., 
Ri (Conyers CakiiAw Wl 53? 93). n22: 


[a] Rule applied where the rail- 
road obstructed part of the highway 
with a large wood pile and horses 
becoming frightened by a _ passing 
train collided therewith injuring the 
driver. In obstructing a highway 
it was said the company ought rea- 
sonably to anticipate that teams on 
the highway might become fright- 
ened by passing trains and causing a 
collision of a wagon or buggy with 
the obstacle, thus injuring or kill- 
ing the driver. Williams -y. San 
Francisco, etc., R. Co., 6 Cal. A. 715, 
93) P. 122) 


44. Soule v. Grand Trunk R. Co., 
21 Ue CH Cy Park 8: 


45. Cooney v. Northern Cent. R. 
Co., 180 App, Div. 675, 167 NYS 865 
[aff 230 N, Y. 550, 130 NE 889]. 


46.. Chandler v. Illinois Cent. R. 
Co., 256 Ill, 259, 100 NE. 152; 43 
LRANS 113 [rev 171 Ill. A. 240]. 


47. See supra §§ 2296-2311, 


48. U. S.—Pittsburg, ete. R. 
v. Hood, 94 Fed. 618, 36 CCA 423. 


Cal.—Williams v. San Francisco, 
ete, R.-Con se Cal VAT 15, Sse Looe 
Colo.—Colorado Midland R. Co. v. 
Robbins, 30 Colo. 449, 71 P 3871. 
Ind.—Ohio, etc., R. Co. v. Trow- 
bridge, 126 Ind, 391, 26 NE 64 
Iowa.—Andrews v. Mason City, etc., 
R. Co., 77 Iowa 669, 42 NW 513. 
Kan.—Chicago Great Western R. 
Co. v.. Bailey, 66 Kan. 115, 71 P 246. 
La.—Patton v. Frost-Johnson Lum- 
ber Co., 142 La. 117, 76S 580. 
Mich.—Hinchman y. Pere Mar- 
quette R. Co., 186 Mich. 341, 99 NW 
277, 65, LRA 563. 
Nebr.—Clinebell v. Chicago, ete., 
R. Co., 77 Nebr. 5388, 110 NW 347. 
N. C.—Goldstein v. Southern R. Co., 


188 N. C. 636, 125 SE 177, 35 ALR 
1296. 


Pa.—Brenisholtz v. Pennsylvania 
R. Co., 229 Pa. 88, 78 A 37. 


Tex.—St.. Louis, ete., R. Co. v; 
Troutman, (Civ. A.) 138 SW 427. 


Wis.—Shaffer v. Minneapolis, ete., 
R. Co., 156 Wis. 485, 145 NW 1086. 


[a] Backing train into house.— 


Co. 


[§ 2312] C. Proximate Cause 


[§§ 2310-2312 


the highway, obstructing and making it dangerous, 
and is not liable for injuries to the driver of a vehicle 
which is overturned by reason of pitch holes devel- 
oped by the drifts.*° 


Throwing Removed Ties on Right of 


Way. Negligence cannot be attributed to section 
hands who throw old ties removed from the track 
down an embankment on the-right of way into a 
ravine, which results in the frightening of a team on 
a highway just beyond the embankment, it appear- 
ing that the work was being performed by the sec- 


usual manner, and not in a manner 


inconsistent with the proper repair of the road, or in 
a manner such as to frighten an ordinary team on ,a 


of Injury—l. 


A recovery for personal injuries may 
be had where negligence of a‘ railroad company in 
any of the aspects heretofore considered #* is the 


of the injury. complained of.*° But 


Where a railroad by negligently op- 
erating a train caused it to strike 
plaintiff’s house, wrecking a portion 
of it, and leaving an opening into 
which plaintiff directly thereafter 
fell in the darkness while hunting 
for her children by the customary 
way to the room where they slept, the 
railroad’s negligence was the proxi- 
mate cause of plaintiff's, injuries. 
Brenisholtz v. 
229 Pa, 88, 78 A 37. 


[b] Collision causing iron to be 
hurled into house.—Injury to a per- 
son in a house, one hundred and 
forty-seven feet from a railroad 
crossing, from a piece of iron being 
hurled through a window of the 
house by a collision at the crossing, 
of a train and threshing outfit, and 
striking the person, while unusual, 
is not a remote consequence of the 
collision, but within the range of rea- 
sonable anticipation. Shaffer  v. 
Minneapolis, ete., R. Co., 156 Wis. 485, 
145 NW 1086. 


_[e] Frightening horses.—(1) Neg- 
ligence in delaying an engine in a 
street for an unreasonable length of 
time is the proximate cause of an 
injury occurring by reason of plain- 
tiff’s team becoming frightened while 
passing the engine by the escape of 
steam therefrom. Andrews vy. Mason 
City, etc., R. Co., 77 Iowa 669, 42 NW 
513. (2) Where a horse is frightened 
by steam negligently permitted to 
escape. and runs on a pile of sewer 
pipes lying near by in the street and 
thereby injures plaintiff, the negli- 
gence in permitting the escape of the 
steam is the proximate cause of the 
injury and not the pile of sewer pipes. 
Chicago, ete., R. Co. v. Bailey, 66 Kan. 
115, 71 P 246. (3) Where horses be- 
come frightened by the approach of a 
train running at an excessive rate of 
speed and blowing off steam by rea- 
son of which plaintiff is injured, and 
plaintiff when he saw the train ap- 
proaching endeavored. to turn the 
team into another street, and could 
have done so if the train had been 
running at the prescribed speed, the 
excessive speed is the proximate cause 
of the injury. Colorado Midland R. 
Co. v. Robbins, 30 Colo. 449, 71 PB 
oud. (4) Plaintiff left his team of 
mules standing at the front of a 
building extending back to a railroad 
right of way w'hile he was in the 
building, there being no one in his 
wagon except his wife with a baby 
in her arms. There was evidence 
that he left a man at the animals’ 
heads, but it appeared that after an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pennsylvania R. Co., 


ae 
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in accordance, with rules elsewhere considered*® it 
is necessary to a recovery that the negligence claimed 
to have resulted in the injury complained of should 
have been the proximate cause of the injury,®® and 
not a prior or remote cause that did no more than 
furnish the condition which made the act possible.®* 
This principle has been applied where negligence was 
charged in the derailment of the train or car which 
caused the injury,®? in leaving loose spikes on the 
track, one of which was ‘picked up and thrown by a 
rapidly moving train into an adjoining field injuring 
a person,°® and in actions for injuries resulting from 
frightening teams where negligence is charged in 
causing the horse or team to become frightened.®# 
Nevertheless, if the first and original act of ‘defendant 
set in motion a train of dependent or connected caus- 


engine stopped back of the building 
and the engineer left it, the man did 
not stay at their heads, but the mules 
were quiet, and there were several 
men near by, and there was nothing 
to show that if the engineer had been 
seen returning to the locomotive or 
the engine about to move the man 
would not have resumed his position 
in time to hold the mules. They 
were, however, frightened by a sud- 
den .and extraordinary escape of 
steam, causing them to run away. It 
was held that this, and not the leav- 
ing of the mules unattended or their 
supposed disposition to run _ away, 
was the proximate and juridical cause 
of the accident. Patton v. Frost- 
Johnson Lumber Co., 142 La. 117, 76 
S 580. (5) For other decisions in 
which it was held that the negligence 
of the company in frightening horses 
was the proximate cause of the in- 
jury. see. Pittsburgh,  etc.,; R. Co. v. 
Hood, 94 Fed. 618, 36 CCA’ 423; Louis- 
ville, etc., R. Co. v. Stanger, 7 Ind. 
A. 179, 32’ NB 209, 34 NE 688; Hinch- 
man y. Pere Marquette R. Co., 136 
Mich. 341, 99 NW 277, 65 LRA 553. 


- [d] Leaving unguarded holes on 
right of way adjacent to highway.— 
Where without negligence on the 
part of the driver of an automobile 
on a road used:by the public, the au- 
tomobile skids and runs into an un- 
guarded hole on an adjacent railroad 
right of way, the company’s negli- 
gence is the proximate cause of the 
injury. “If the hole or excavation 
had not been there, or if a fence or 
rail had been erected between the 
road and the hole, the plaintiff would 
not have been injured.’ Goldstein v. 
Southern R. Co., 188 N. C. 636, 639, 
125 SE 177, 35 ALR 1296. 


fe] Obstructing highways.—(1) 
In an action for death caused by ob- 
structing the highway with a wood 
pile, where it appears that the fright- 
ening and speeding of the horse 
driven by the deceased was caused 
by a passing train going in the same 
direction toward the wood pile and 
that the collision of the buggy there- 
with resulted in immediate death, the 
negligence of the defendant in ob- 
structing the highway, and not the 
mere fright of the horse, was the 
proximate cause of the death. Wil- 
liams v. San Francisco, etc., R. Co., 
6 Cal. A. 715, 98 P 122. (2) The plac- 
ing of a hand car in the highway in 
such a position that one riding a 
horse had to pass very near it, was 
the proximate cause of an injury re- 
sulting from plaintiff's horse tak- 
ing fright at the hand car while pass- 
ing it causing the horse to throw 
plaintiff. Ohio, etc., R. Co. v. Trow- 
bridge, 126 Ind. 391, 26 NE 64, 


49. See Negligence § 478. 


50. Ga.—Douglas v. East Tennes- 
see, etc., R. Co., 88 Ga. 282, 14 SE 616. 
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of the injury.°® 


General. 


Ill.—Chicago, ete., R. Co. v. Huner- 
berg, 16 Ill. A, 387. 


Ky.—Griffin v. Chesapeake, etc., R. 
Co., 169 Ky. 522, 184 SW 888. 

Noy —Coy ve. Utiear ‘ete; =e Cos, 
23 Barb. 648. 


Porto Rico.—Fernandez v. Valdez, 
4 Porto Rico Fed. 48. 


Tex.—Trinity, et ‘RB. Co 
Blackshear, 106 Tex. S15, 172 SW 544, 
LRAI1915D 278; Johnson v. Texas, 


ete.g Ry Gor) 450 TexsGiva AS 464100 
SW 206. 

51. Griffin v. Chesapeake, etc, R. 
Co., 169 Ky. 522, 184 SW 8838. 

52. 


Chicago, etce., 
berg, 16 Hl. A. 387 


53. Trinity, ete., R. Co. v. Black- 
shear, 106 Tex. 515, 172 SW 544, LRA 
1915D 278 [rev (Civ. A.) 161 SW 395]. 


[a] Thus a railroad which has 
been negligent in allowing spikes 
holding rails to be loose or lie on the 
track is not liable for the injuries 
caused by reason of a rapidly mov- 
ing train picking up a spike and 
hurling it fifty feet into an adjoining 
field and striking plaintiff, since it 
could not foresee that such would be 
the result of its negligence. ‘Trinity, 
etc., R. Co. v. Blackshear, 106 Tex. 
515, 172 SW 544, LRA1915D 278 [rev 
(Civ. -A;). 16h Swi 39547 


54. Ga.—Douglas v. 
see, etc., Co; 
662. 


R. Co. v. Huner- 


East Tennes- 
88 Ga. 282, 14 SH 


Ky.—Griffin v. Chesaneake. ete., R. 
Co., 169 Ky. 522, 184 SW 888. 


N. Y.—Coy v. Utica, etc., R. Co., 
Barb. 643. 


Porto Rico—Fernandez y. Valdez, 
4 Porto Rico Fed. 48. 


Tex.—Johnson v. Texas, etc., .R. 
Co., 45 Tex. Civ. A. 146, 100 SW 206. 


[a] Rule applied.—(1) Where the 
cause of the fright is the headlight 
of the engine and not the speed of 
the train, the failure of the engineer 
to comply with the statute by blow- 
ing the whistle and checking the 
train will not render the railroad 
company liable for the injury. Doug- 
las v. East Tennessee, etc., R. Co., 
88 Ga, 282, 14 SE 616. (2) Where, in 
an action against a railroad for in- 
juries to a traveler, in consequence 
of her horse becoming frightened 
by an approaching train, the eyi- 
dence showed that the traveler did 
not make any attempt to discover 
whether any train was in sight be- 
fore going on the crossing and pass- 
ing onto the road parallel to the track 
and near to it, the fact that a clump 
of trees had "been allowed to grow 
upon the right of way near the cross- 
ing which might have obstructed the 
view of the track was immaterial, 
the presence of the trees not operat- 
ing as a contributing cause to the 


[§ 2314] D. 
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es, all of which in a measure may have contributed 
to the injury, the primary act will still be considered 
as the proximate and direct cause of the injury.®° 


[§ 2313] 2. Contributory Negligence.®® 
clude a recovery on the ground of the injured party’s 
negligence,°? such negligence must have been the 
proximate cause of the injury,°® and not the remote 
cause or the mere antecedent occasion or condition 


To pre- 


Contributory Negligence®°—1. In 


In accordance with elementary principles 
elsewhere considered®! one who has sustained inju- 
ries on a street or highway or premises adjacent to 
those of a railroad company through its negligence 
cannot recover for the injuries so sustained if he has 
been guilty of contributory negligence®? and his neg- 


accident. Johnson vy. Texas, etc., R. 
Co., 45 Tex. Civ. A. 146, 100 SW 206. 
(3) The blocking of a highway 
crossing by a train contrary to stat- 
ute is not the proximate cause of the 
frightening of plaintiff's team by the 
engine, where in order to unload 
goods for shipment on the other side 
of the track, plaintiff took down a 
fence and drove along the right of 
way, instead of using another cross- 
ing as he could have done without 


great inconvenience. Griffin Vv. 
Chesapeake, etc., R. Co., 169 Ky. 522, 
184 SW 888. 

55. Colorado Midland R. Co. v. 


Robbins, 30 Colo. 449, 71 P 3871. 
also Negligence § 489 et seq. 


[a] Failure to anticipate defend- 
ant’s negligence is not contributory 
negligence. Callahan v. Pennsylva- 
nia R. Co>, 26 Pa. Dist. 669. 


56. Generally see Negligence §§ 
528, 529. 


57. See infra §§ 2314-2316. 


58. Omaha, etc., R. Co. ‘Clark, 
35 Nebr. 867, 53 NW 970, 23 LRA 504, 
39 Nebr. 65, 57 NW 545; Wasmer v. 
Delaware, etc., R- Co., 80 N. Y. 212, 
36 AmR 608; Hord v. Gulf, ete, R. 
Co., 33 Tex. Civ. A. 168, 76 SW 227. 


[a] Thus where the death of an 
intestate by being thrown from his 
buggy is caused by his horse becom- 
ing frightened by the puffing and 
blowing off of steam from defend- 
ant’s locomotive, and there is evi- 
dence that such puffing and blowing 
occurred after intestate had gotten 
control of his horse, his previous 
negligence, if any, in getting into the 
buggy is not the proximate cause of 
his death and therefore will not pre- 
clude a recovery. Hord v. Gulf, ete., 
Ri Coy! 33 Tex) Civ eA aie. e716 SW 227. 


59. Newsome vy. Louisville, etc., 
R. Co., 20 Ala. A. 349, 102 S 61. 


60. As proximate cause of injury 
see supra § 2313. 


Burden of proving contributory 
negligence see infra § 2320. 


61. See Negligence § 500 et seq. 


625 W: S.—Reynolds Vv. Great 
Northern R. Co., 69 Fed. 808, 16 CCA 
435, 29 LRA 695. 


Ke k,—St, Louis, hee nie Co. v. Carr, 
94 Ark, 246, 126 SW 8 


Cal.—Deville v. oe Paes, “R: 
Co.,. 50 ‘Cal. 1383. 


Conn.—Tullock v, Connecticut Co., 
108 A 556. 


Del.—Solomon v. Philadelphia, etce., 
Fe OO., ho DOldn2 Le lity Aso\ai0.. 

Ky.—Louisville, etce., R. Co. v. Pen- 
rod, 108 Ky. 172, 56 ‘SW 1, 22 KyL 
73; Rupard v. Chesapeake, ete., R. 
Co., 88 Ky. 280, 11 SW 70, 10 Kyl 
1023, 7 LRA 216. 


Nerney v. Watson, 91 
46 A 9 


See 


Md. 344, 
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ligence was the proximate cause of the injury.** 
is his duty to use ordinary care to protect himself 
from injury,** that is, such care as men of ordinary 
prudence would have exercised under the same cir- 
cumstances,®* but this. is the extent of his duty.®® 


Applications of rule. The principles above stated®’ 
have been applied in determining whether or not 
plaintiff was guilty of contributory negligence barring 
a recovery in cases where persons were injured by 
the negligence of the company in leaving objects pro- 
jecting from the side of a train,®® where objects fell®® 
or were negligently thrown’® from the train, where 


Miss.—Yazoo, ete., R. Co. v. Eakin, 
79 Miss. 735, 31 S 414. 


Mo.—McManamee v. Missouri, etc., 
R. Co., 185 Mo. 440, 37 SW 119; Moore 
v. Kansas City, etc., Rapid Transit 
R. Co., 126 Mo. 265, 29 SW 9. 


Nebr.—Omaha, ete. R. Co. 
Clark, 35 Nebr. 867. 53 NW _ 970, 
LRA 504, 39 Nebr. 65, 57 NW 545. 


N; Y.—Barbeau y. Hines, 189 NYS 
690. 


Pa.—Philadelphia, 
Stinger, 78 Pa. 219; Pennsylvania R. 
Co. v. MecTighe, 46 Pa. St. 316; 
O’Toole v. Pennsylvania R. Co., 12 
Pa, Dist.:& -Co. 137; Callahan. v. 
Pennsylvania R. Co., 26 Pa. Dist. 
669; Ferguson v. Philadelphia Tract. 
Co., 20 Phila. 249. 


S. C—Rentz v. Davis, 
152, 112 SE 826. 


Tex.—Gulf, ete., R. Co. v. Box, 81 
Tex. 670, 17 SW 375; Hargis v. St. 
ours; ete; Re -Co,; 975° Lex -19) 22 
SW 953; Missouri-Kansas-Texas R. 
oe v. Cheek, (Civ. A.) 18 SW (2d) 
04. 


Va.—Richmond, etc.; R. Co. v. Yea- 
mans, 86 Va. 860, 12 SH 946. 


63. See supra § 2313. 


64 U. S.—Reynolds vv. Great 
Northern R. Co., 69 Fed. 808, 16 CCA 
435, 29 LRA 695. 


Ark.—St.. Louis; ete:, R: Co. v: 
Neely, 63 Ark. 636, 40 SW 130, 37 
LRA 616. 


Ga.—Southern R. Co. v. Flynt, 2 Ga. 
A. 162, 58 SE 374. 


Ky.—Louisville, ete, R. Co. v. 
Street, 139 Ky. 186, 129 SW .570, 139 
AmSR 471. 


Mo.—Brown v. Missouri Pac. R. Co., 
89 Mo. A. 192. 


And see cases supra note 62; 
Negligence § 504, 


{a] Duty of travelers on high- 
ways.—(1) Applying the above prin- 
ciple, it has .been held that it is the 
duty of one riding or ‘driving on a 
highway parallel with or adjacent 
and nearby to a railroad track to gov- 
ern his actions with the knowledge 
and expectation of movements and 
noises made by railroad trains (Louis- 
ville, ete., R. Co. v..Street,.139 Ky. 
186, 129 SW 570, 189 AmSR 471), (2) 
and to keep a lookout for approach- 
ing trains and to guard against injury 
resulting from horses becoming 
frightened (Southern R. Co. v. Flynt, 
2 Ga. A. 162, 58 SE 374). (3) One 
driving along a highway near a rail- 
road track should have his animal 
sufficiently in hand to make a rea- 
sonable endeavor to keep them in con- 
trol if a train should pass. Brown v. 
Missouri Pac. R.’Co., 89 Mo. A. 192. 
(4) “To him the track itself is a warn- 
ing of danger, and he is under the 
duty to exercise precaution to in- 
form himself of the proximity of the 
train, and to exercise ordinary pru- 
dence in avoiding injury.” St. Louis, 
ete., R. Co. v. Carr, 94 Ark. 246, 251, 
126 SW 850. (5) “The traveler is in 


Vv. 
23 


Ctezaeks “Cortsy: 


120 S. C. 


and 
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facts." 


a much better position to prevent dan- 
gerous consequences from frightened 
horses than the railroads are to pre- 
vent the fright of horses. That hors- 
es on highways will become fright- 
ened at the cars cannot be foreseen or 
prevented by those in charge of run- 
ning trains. Travelers have such 
knowledge and such power in the ex- 
ercise of proper diligence.” Southern 
R. Co. v. Flynt, 2 Ga. A. 162, 169, 58 
SE 374. 


[b] Where a bridge company op- 
erates a railroad and a toll highway 
bridge, persons using the highway 
part of the bridge are charged with 
notice of the right of the bridge com- 
pany in operating its trains over the 
bridge, to make all usual and reason- 
able noises incident thereto, and they 
must act for their own safety with 
reference to such right. Kentucky, 
ete., Bridge Co. v. Montgomery, 67 
SW 1008, 68 SW 1097, 24 KyL 167, 57 
LRA 781. 


65. Alabama Great Southern R. 
Co. v. Fulton, 144 Ala. 332, 39 S 282; 
Yazoo, etc., R. Co. v. Eakin, 79 Miss. 
735, 31 S 414; Brown v: Missouri Pac. 
R. Co., 89 Mo. A. 192. And see Neg- 
ligence § 507. 


66. Colo.—Colorado Midland R. Co. 
v. Robbins, 80 Colo. 449, 71 P 371. 


Ind.—Ohio, ete., R. Co. v. Trow- 
bridge, 126 Ind. 391, 26 NE 64. 


Iowa.—Mitchell v. Union Terminal 
R. Co., 122 Iowa 237, 97 NW 1112. 


Ky.—Harvey v. Illinois Cent. R. 
Co., 159. Ky. 492, 167 SW 875. 


Miss.—Yazoo, ete., R. Co. v.-Eakin, 
79 Miss. 7385, 31 S 414. 


Mo.—Feeney v. Wabash R. Co., 123 
Mo, A. 420, 99 SW 477. 


N. Y.—Wasmer v. Delaware, etc., R. 
Co., 80 N. Y. 212, 36 AmR 108. 


N. C.—Pruitt v. Southern R. Co., 
167 N. C, 246, 88 SE 350. 


Tex.—Texas, etc., R. Co. v. Hamil- 
ton, (Tex. Civ. A.) 66 SW 797. 


Wis.—Bussian v. Milwaukee, 
R. Co., 56 Wis. 325, 14 NW 452. 


And see Negligence § 504. 


etc., 


67. See supra this section. 
68. Pruitt v. Southern R. Co., 167 
N. C. 246, 838 SE 350 (where plaintiff, 


while standing at a public railroad 
crossing at a safe ‘distance from a 
passing train, was struck about the 
knee by an object projecting from the 
side of the train, and drawn under 
the train, and his arm cut off by the 
wheels, it was held that he was not 
required to be on the lookout for such 
an object; defendant’s liability be- 
ing fixed by proof that a careful in- 
spection of the train would have dis- 
closed its dangerous character), 


69. Missouri Pac. R. Co. v. Story, 
166 Ark. 198, 265 SW 946 (plaintiff, 
who while crossing under a bridge 
was struck by a lump of coal which 
fell from defendant’s train above, was 
held not negligent in absence of show- 
ing he saw lump of coal and might 
have dodged it). 


[§ 2314 


persons were struck by reason of standing in the 
street at a place where it was impossible for the 
train to pass without striking them,’+ and where an 
automobile driver without excuse parked his car so 
near a car track in the street that it was impossible 
for the train to pass without striking the car.*? 
the principles have also been applied in a large num- 
ber of cases where the injuries were the result of 
frightening horses and teams; but in respect of this 
latter class of cases, the courts have sometimes 
reached opposite conclusions on similar states of 


And 


70. Willis v. Maysville, etc., R. Co., 
119 Ky. 949, 85 SW 716, 27 KyL 459 
(where a boy standing on a street is 
injured by being struck by a piece of 
ice kicked by a brakeman from the 
platform of a passing caboose, the boy 
is not guilty of contributory negli- 
gence because of his position near 
the train). 


71. Ferguson v. Philadelphia 
Tract. Co., 20 Phila. (Pa.) 249. 


72. Rentz v. Davis, 120 S. C.-152, 
112 SE 826 (there being no evidence 
that the failure to ring the bell or 
blow the whistle was the cause of the 
injury or that the trainmen should 
have known that the car was too 
close or should have stopped the train 
in time after they saw it). 


73. See cases infra this note. 


[a] Driving between cars and at- 
tempting to save team when fright- 
ened.—Where a gentle horse, accus- 
tomed to trains, was being driven on 
a public-road across tracks and be- 
came frightened at freight cars stand- 
ing on the side of the crossing, the 
driver was not guilty of such contrib- 
utory negligence as would defeat a re- 
covery merely because he attempted 
to drive the mare between the cars 
knowing that they partially obstruct- 
ed the roadway, or because he at- 
tempted to save his horse and buggy 
from being hit by a passing train. 
Harvey v. Illinois Cent. R. Co., 159 
Ky. 492, 167 SW 875. 


{b] Endeavoring to turn team into 
cross street on approach of train.— 
Where plaintiff alighted from his 
wagon which he was driving on a 
street encumbered by railroad tracks 
as soon as he saw a train approaching 
and took the horses by the head an'd 
endeavored to turn them into a cross 
street and could have done so had 
not the train been running at an ex- 
cessive rate of speed, a finding that 
he was not guilty of contributory neg- 
ligence was proper. Colorado Mid- 
ae se Co. v. Robbins, 30 Colo. 449, 71 


{c] Failure to dismount from ani- 
mal frightened by train.—Evidence 
that decedent’s mule was of average 
‘docility, that it manifested some signs 
of uneasiness when it discovered the 
train, but was controlled by its rider 
until the unusual noises just opposite 
it, and that the saddle turned when 
it jumped out of the road, but it 
did not appear that the saddle was 
defectively fastened, does not show 
contributory negligence as a matter of 
law on decedent’s part in failing to 
dismount, Texas, ete., R. Co. v. Ham- 
ilton, (Tex. Civ. A.) 66 SW 797. 


[d] Failure to stop, look and listen 
before approaching an  over-head 
bridge or trestle may constitute such 
contributory negligence as will bar a 
recovery. And it has been so held on 
the following states of facts: (1) One 
who drives along a narrow road with 
deep ditches on each side to within 
thirty feet of a trestle which crosses 
the road without stopping, looking 
and listening, and sustains injuries by 
reason of his horse becoming fright- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2315-2317] 


[§ 2315] 2. Where Injury Inflicted Willfully or 
Wantonly. In accordance with the rule elsewhere 
eonsidered,’* contributory negligence will not bar a 
recovery for injuries of the character under consid- 
eration where the infliction of the injury was willful 


and intentional.?® 
[§ 2316] 


” 


chance,” “humanitarian, 


ened at the noise made by a pile driv- 
er which is suddenly put in operation 
in doing repair work on the trestle is 
guilty of such contributory negligence 
as will bar a recovery. Yazoo, etc., R. 
Co, v. Eakin, 79 Miss. 735, 31 8 414. 
(2) Where plaintiff was thrown from 
his horse which became frightened at 
the passing of a train on an over-head 
trestle crossing a highway at the 
place where plaintiff was thrown and 
the track in the direction that the 
train was coming was clear of ob- 
struction for several hundred yards, 
and plaintiff could have seen the ap- 
proaching.train from that distance 
had he looked, but he failed to do so, 
he is guilty of such contributory neg- 
ligence as will bar a recovery. u- 
pard v. Chesapeake, ete., R. Co., 88 
Ky. 280,11 SW 70, 10 KyL 1023, 7 
LRA 316. (3) Defendant’s railroad 
crossed a county road by a viaduct 
eighty feet high, near a point where 
it was necessary for the engine driv- 
er to give signals by whistle before 
crossing a bridge over a river. Or- 


dinarily, the whistle was blown by 
engines before the viaduct was 
reached. The tracks in both direc- 


tions were visible from the road be- 
low. Plaintiff was driving a wagon 
with two horses on this road and 
while he was under the viaduct the 
whistle of a passing train was sound- 
ed twice directly overhead, whereby 
the horses became frightened and ran 
away, causing the injury_for which 
this action was brought. It was held 
that although the defendant was 
guilty of negligence in blowing the 
whistle directly over the said cross- 
ing, instead of before reaching or aft- 
er passing it, yet since the plaintiff 
could have seen the train approach- 
ing and avoided going under the via- 
duct while it was passing overhead, 
and moreover because he was walking 
alongside of the horses and not seat- 
ed in the wagon, he was guilty of such 
contributory negligence as peccreGee 
a recovery. Cowen v. Watson, 91 Md 
344, 46 A 996. 


{e] Leaving team unhitched.— 
Where the driver of a team injured 
by reason of the team becoming 
frightened at an approaching train, 
had been warned that the team would 
not stand unless they were held and 
that notwithstanding this he wrapped 
the lines around the front of the wag- 
on and then shoveled coal from the 
back part of it and a train came up 
and that he knew it was approaching, 
is guilty of contributory negligence 
barring a recovery. Louisville, etce., 
R. Co. v. Penrod, 108 Ky. 172, 56 SW 
12 2 ky 33 See Barbeau v. Hines, 
189 NYS 690 (recognizing this rule). 


[f] Leaving team unhitched and 
attempting to rescue from danger or 
stop flight.—The decisions on the 
question whether this constitutes con- 
tributory negligence are not altogeth- 
er harmonious. (1) On the one hand, 
it has been held that one who leaves 
his team unhitched in close proximity 
to a railroad track at a time when 
the train usually came and subse- 


quently upon the arrival of the train 


and when the team was upon the track 
attempted their rescue was guilty of 
contributory negligence which barred 


3. “Last Clear Chance” 
qualification of the rule relating to contributory neg- 
ligence’® is recognized in the so-ealled “last clear 
or “discovered peril” doe- 
trine,** in the application of which it has been held 
that notwithstanding plaintiff has been guilty of con- 
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tributory negligence, he will not thereby be barred 
from recovery for injuries sustained where on dis- 
covery of his peril the railroad failed to exercise 
ordinary care to avoid injury.*® 
eler’s team took fright at the putrefying body of a 


But, where a trav- 


dead horse lying near a railroad crossing and ran 


Doctrine. IN 


horse.7® 


a recovery. Deville v. Southern Pac. 
R. Co., 50 Cal. 388. (2) And that it is 
negligence to leave a horse attached to 
a buggy standing without being tied 
in a street in the immediate vicinity 
of a railroad track and where in con- 
sequence of such act the horse goes 
upon the track and the owner is struck 
and killed in attempting to save it at 
a time when the locomotive was only 
a few feet away is guilty of contrib- 
utory negligence and cannot recover. 
McManamee v. Missouri, etc., R. Co., 
135 Mo, 440, 37 SW 119. (3) On the 
other hand, it has been held that one 
who leaves his horse not shown to 
be unsafe momentarily unhitched ina 
street through the center of which a 
railroad track passes is not guilty of 
contributory negligence in attempting 
to save his horse which became fright- 
ened at the approach of a train and 
ran across the railroad track in front 
of it leaving one wheel of the ve- 
hicle it was drawing on the track, 
and a recovery may be had for his 
death where he was thrown on the 
track by reason of the locomotive 
striking the wheel of the vehicle. 
Wasmer v. Delaware, etc., R. Co., 80 
N. Y. 212, 36 AmR 108. (4) Where 
the driver of a wagon looked for 
trains on stopping at the curb, he is 
not guilty of contributory negligence 
as a matter of law because for a brief 
moment after descending from the 
wagon he laid down the reins without 
taking the precaution to tie his hors- 
es, nor in attempting to prevent the 
escape of the frightened horses by 
reason of which he sustained the in- 
juries complained of. Mitchell v. Un- 
ion Terminal R. Co., 122 Iowa 237, 97 
NW 1112. (5) And that one who at 
the request of the owner is holding 
a team of horses in a street along 
which a railroad track runs is not 
guilty of contributory negligence in 
attempting to prevent them from run- 
ning away when frightened by a pass- 
ing train, the operators of which con- 
tinue to make unusual and unneces- 
sary noises after discovering that the 
team was frightened. Louisyille, 
etc., R. Co. v. Mercer, 178 Ky. 473, 199 
SW 30. 


{g¢] Obstructions placed on high- 
way.—One riding along a highway 
who knew that a hand car had been 
placed on the highway is not neces- 
sarily guilty of contributory negli- 
gence in continuing on her way and 
passing it. Nor is knowledge of the 
danger conclusive evidence of con- 
tributory negligence although the fact 
of knowledge may have an important 


‘bearing upon the question. Ohio, ete., 


R. Co. v. Trowbridge, 126 Ind. 391, 26 
NE 64. 


[h] Placing team known to be un- 
safe in position of danger is such 
contributory negligence as will bar a 
recovery. As for instance (1) where 
one drives an unbroken an‘d vicious 
horse easily frightened by locomotives 
along a public road parallel with a 
railroad track. Philadelphia, etc., R. 
Coury. IStingsere Jo. mae 209) (2) Or 
where one drives along a street be- 
side a railroad track knowing that 
trains are likely to pass and that his 
horses are afraid of cars. Moore v. 
Kansas City, etc., Rapid Transit R. 


away, the last clear chance doctrine has no applica- 
tion. on the theory that the traveler should have taken 
another road knowing of the presence of the dead 


[§ 2317] E. Exposure to Known Danger or As- 
sumption of Risk. Under rules elsewhere dis- 


Co., 126 Mo. 265, 29 SW 9. (3) And 
one who knowing his team to be un- 
safe voluntarily and unnecessarily 
stops it near a train when he had time 
to move it to a safe distance is guilty 
of contributory negligence and can- 
not recover for injuries resulting from 
his team becoming frightened by the 
usual signals for starting the train. 
Hargis v. St. Louis, ete, R. Co., 75 
Tex. 19, 12 SW 953. 


[i]. Reliance on signals or other 
warnings.—Where a ‘driver, injured 
by the frightening of his team by an 
approaching train while he was load- 
ing his wagon at the curb, looked for 
trains on stopping at the curb, he is 
not guilty of contributory negligence 
as a matter of law, in failing to keep 
a constant lookout, he having a right 
to rely on the trainmen sounding a 
warning signal on approaching the 
street crossing near such point. 
Mitchell v. Union Terminal R. Co., 122 
Iowa 237, 97 NW 1112. 


{j] Errors of judgment in emer- 
gencies.—The fact that the driver of 
a horse which is frightened by the 
act of defendant makes a mistake of 
judgment _ will not relieve defendant 
from liability. Feeney v. Wabash R. 
Co., 123 Mo. A. 420, 99 SW. 477; Low- 
ery v. Manhattan R. Co., 99 N. Y. 158, 


1 NE 608, 52 AmR 12. 

74. See Negligence § 533. 

75... Texas) .ete: .ReiCOssNoan yas 
(Tex. Civ. A.) 43 SW 551 (the fact 


that plaintiff improvidently drove his 
horse in a private lane near a rail- 
road track, while an engine was ap- 
proaching, does not prevent recovery, 
where the horse was frightened by 
the intentional throwing of steam on 
it by the engineer). 


76. See supra § 2314. 

77. See Negligence §§ 539-545. 

78. Terrell v. Southern R. Co., 225. 
Ky. 645, 9 SW (2d) 993; Louisville, 
ete., R. Co. v. Stanafor'd, "172 Ky. 511, 
189 SW 427; Louisville, ete., R. Co. 


v. Harrod, 155 Ky. 155; 159 SW 685, 47 
LRANS 918; Moore v. Kansas City, 
ete., Rapid Transit R. Co., 126 Mo. 265, 
29 SW 9; Feeney v. Wabash R. Co,, 
123 Mo. A. 420, 99 SW 477; Texas, 
etc... En COnmv. » Kennedy, 29 Tex. Civ. 
A. 94, 69 SW 227. 


[a] Rule applied (1) in favor of a 
traveler who negligently drove a wild 
team upon a highway adjoining a 

railroad track. Louisville, ete., R. Co. 
v. Harrod, 155 Ky. 155, 159 Sw 685, 47 
LRANS 918. (2) The persons in 
charge of a locomotive on a track in 
a street, getting up steam by the use 
of a blower, causing a loud and con- 
tinuous noise, having been negligent 
in failing to use reasonable care to 
ascertain the perilous position of a 
team frightened by the noise and to 


‘make reasonable use of the means to 


avoid the accident, the railroad is lia- 
ble, under the humanitarian ‘doctrine, 
for the injury from the runaway 
caused thereby, notwithstanding neg- 
ligence of the occupants of the vehi- 
ele drawn in getting in the perilous 
position. Feeney v. Wabash R. Co., 
123 Mo. A. 420, 99 SW 477. 


79. Great Northern R. Co. v. Ennis, 
236 Fed. 17, 149 CCA 227. 
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cussed,®® one who voluntarily undertakes to drive 
near railroad yards for his own convenience, rather 
than to drive further around where it is safe, assumes 
the risk of his team becoming frightened at steam 
suddenly escaping from a locomotive.*? 
who voluntarily places himself in a position of danger 
close to a railroad right of way to watch a dangerous 
operation, such as the lifting of a derailed engine 
onto the track, and who is warned that the work is 
dangerous, assumes the risk of injury from negligence 


in the performance of the work.’? 


[§ 2318] F. Pleading. General rules governing 
pleadings®* apply in actions for injuries to persons 
on private premises near railroad tracks, or on high- 


80. See Negligence §§ 514-522, 600. 


81. Ford v. Houston, etc., R. Co., 
58 Tex. Civ. A. 556,:124 SW 715. 


82. Shafer v. Tacoma Eastern R. 
Co., 91 Wash. 164, 157 P 485, LRA 
1916F 114. 


[a] His position is that of a mere 
volunteer and the company owes him 
no duty except not to willfully or 
wantonly injure him. Shafer v. Ta- 
coma Eastern R. Co., 91 Wash. 164, 157 
P 485, LRA1916F 114. 


83. See Negligence § 626 et seq. 
See also Pleading §§ 85-103. 


84 See cases infra this section. 


[a] Complaint held sufficient in 
action for injury: (1) Caused by 
fright to horses. Indianapolis Union 
R. Co. v. Boettcher, 131 Ind. 82, 28 
NE 551; Evansville, ete., R. Co. v. 
Crist, 116 Ina, 446,19 NE 310, 9 AmSR 
865, 2 LRA 450 (for negligence in 
failing to restore highway to its 
former condition and in negligently 
managing hand car after ‘discovering 
that plaintiff's horse had become 
frightened). (2) Caused by loss of 
sight of eye from hot cinder from lo- 
comotive. ‘Gibson v. Midland Valley 
RR Copal inp isan. 613, nce we 5k hoe 7-a(d)) 
To pedestrian caused by negligently 
placing obstruction in street. Cherry 
v. Atlantic Coast Line R. Co., 185 N. 
C. 90, 116 SE 192. (4) To pedestrian 
caused by tripping and falling over 
stake projecting from sidewalk on 
private street or way,during a change 
of grade. Coles v. Boston, ete., R. Co., 
223 Mass. 408, 111 NE 893. 


{b] Complaint held insufficient to 
show cause of action for injuries sus- 
tained resulting from frightening 
horses. Levin v. Memphis, ete., 
Coz}! 109) Ala. "332,19 (S395, 


85. St. Louis, ete., R. Co. y. Jamar, 
182 Ala. 554, 62 S 701. 


86. St. Louis, ete., R. Co. v. Jamar, 
supra. ) 

[a] Insufficient averment of duty. 
—The averment that a railroad ‘“‘neg- 
ligently allowed or permitted a deep 
ditch to cross the said right of way 
or railroad in a perilous and danger- 
ous condition” is insufficient to charge 
a duty in respect to the ditch. St. 
Louis, ete., R. Co. v. Jamar, 182 Ala. 
554, 62 S 701. 


87. Levin v. Memphis, etc., R. Co., 
109. Ala. 332;°19 S 395; Gulf; ete. R. 
Co. v. Hodges, 76 Tex. 90, 13 SW 64. 


{a] Insufficient allegations.—A 
complaint alleging that while plain- 
tiff was driving over the lower part 
of a bridge owned by defendant hav- 
ing paid toll therefor, defendant neg- 
ligently permitted its train to pass 
over the upper part of said bridge, 
frightened plaintiff’s horse, and caus- 
ing plaintiff to be thrown from the 
buggy, that defendant had declared in 
its printed rules that no train would 
be permitted to pass over said bridge 
while any person was driving be- 
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crossings.** 


And one 


[§§ 2317-2318 


ways or streets near such tracks elsewhere than at 
The declaration, petition, or complaint 
must show the existence of a legal duty on the part 
of the railroad company to exercise care as to the 
person injured.®® 
appear not as a conclusion of the pleader but from 
the facts alleged unless the relation set forth between 
plaintiff and defendant raises in law the duty which 
it is claimed was breached.*® 
that the injury was the result of defendant’s negli- 


And the duty must be made to 


So it must be alleged 


gence in the performance of this duty,°* or of wanton 


low, and would signal approaching 
trains accordingly, but that defendant 
Dep ileertly failed to signal said train, 
did not show that defendant knew 
that plaintiff was on the bridge, and 
did not aver facts showing that de- 
fendant was under any duty to plain- 
tiff not to cross the bridge with its 
train at the time plaintiff was injured. 
Levin v. Memphis, ete., R. Co., 109 Ala. 
332, 19 S,395. 


[b] Sufficient allegations.—(1) 
That death was caused by the neg- 
ligent and unnecessary sounding of a 
locomotive’s whistle which frightened 
‘deceased’s horses. Chicago, etc., 

Co. v. Cummings, 24 Ind, A. 192, 53eNE 
1026. (2) That defendant negligent- 
ly caused ‘or’ allowed the engine or 
locomotive to emit a large and un- 
usual or unnecessary amount of steam 
and noise, either alternative aver- 
ment, in connection with an aver- 
ment that the injury complained of 
was the result of the negligence al- 
leged, it not being necessary to allege 
additionally that such notice was cal- 
culated to frighten mules of ordinary 
gentleness. St. Louis-San Francisco 
R, Co, vij Hicks, 119 “Alay Aasot OTS 
679. (3) That defendant’s servants 
in control of the train caused the en- 
gine to make such great oft-repeat- 
ed an'd long continued noise that plain- 
tiff’s mule was caused to get beyond 
plaintiff’s control, and run away, and 
that the mule was frightened by rea- 
son and as a proximate consequence 
of the defendant’s negligence in that 
it caused negligently or negligently 
allowed its engine to make or con- 
tinue to make great and unnecessary 
noises while near a highway, since, as 
a count must be construed as an en- 
tirety, it charged as negligence the 
causing or allowing of the locomotive 
to make or continue to make great 
and unnecessary noises which caused 
the mule to become frightened. Ala- 
bama Cons. Coal, ete., Co. v. Cowden, 
175 Ala. 108, 56 S 984. (4) That plain- 
tiff's mule was frightened at the un- 
necessary noise of defendant’s train 
near a highway, and ‘‘owing to the 
negligence of the defendant’s em- 
ployees running and managing said 
cars.” Oxford Lake Line Co. vy. Sted- 
ham,' 101 Ala.'376,13 S 553. (5) That 
while plaintiff was driving near a 
place where defendant’s track and a 
trestle crosses the highway defend- 
ant ran one of its trains without any 
warning of its approach, on such tres- 
tle frightening pla aintiff’'s mule to her 
injury, states a cause of action for 
negligence at common law and not 
a cause of action for failure to give 
statutory signals. Cooper vy. Charles- 
ton, etc., R. Co., 65 S. C. 214, 43 SE 682. 


[c] After verdict.—-An allegation 
that defendant “negligently, wrong- 
fully and unlawfully” blew off steam 
from its engine whereby plaintiff’s 
horses were frightened and ran away 
causing the injury complained of, im- 
plies that steam was blown off need- 
lessly and unnecessarily and where no 


or willful acts committed by it®*® and that such negli- 
gent, wanton or willful acts were the proximate cause 


objection is made to the petition by 
demurrer it will be sufficient after 
verdict. Omaha, ete., R. Co. v. Clark, 
35 Nebr. 867, 53 NW 970, 23 LRA 504. 


88. Alabama Great Southern R. Co. 
v. Fulton, 150 Ala, 300, 43 S 832. 


[a] Complaint held insufficient.— 
A complaint for injuries to a traveler 
in consequence of the mule he was 
‘driving becoming frightened by a 
train, which alleges that the engineer 
or other employee of the railroad in 
charge of the engine saw, or by ordi- 
nary diligence could have been, that 
the mule was about to run away; that 
the engineer or other employee will- 
fully or intentionally continued to 
run the train in the direction of the 
traveler; and that, at or just before 
reaching the point opposite and near 
to the traveler, the engineer or. other 
employee willfully or intentionally 
allowed a large quantity of steam to 
be recklessly emitted from the engine, 
or willfully or intentionally caused 
the whistle to be unnecessarily sound- 
ed, frightening the rule, etce., fails to 
state a cause of action for a wanton 
wrong. Alabama Great Southern R. 


! Co. v. Fulton, 150 Ala. 300, 43 S 832. 


[b] Complaint held sufficient.—A 
complaint alleging ‘“‘that the said de- 
fendant, by its agents and servants, 
well knowing that the plaintiff was 
passing along said street and high- 
way, and not regarding its duty in 
that respect, but intending to injure 
the plaintiff, and do that which would 
result in his injury, so purposely, will- 
fully and recklessly ran and managed 
its locomotive engine which was upon 
said switch and side-track, as to cause 
it, by the blowing of its whistle and 
the blowing off of its steam, to make 
loud and unusual noises, and thus to 
frighten the horse,” ete., sufficiently 
charges a willful iniury. Indianapolis 
Union R. Co. v. Boettcher, 131 Ind. 82, 
85, 28 NE 551. 


[ec] To sustain recovery under 
“last clear chance doctrine.”—(1) An 
allegation that, although those in 
charge of train which frightened 
plaintiff's team saw, or should have 
discovered, that team was frightened, 
the operatives continued to cause the 
whistle to blow, ete., does not raise 
the issue of discovered peril, and is 
demurrable, since to allege that one 
or the other of two things is true is 
not to affirm the truth of either. Ba- 
ker v. Galbreath, (Tex. Civ. A.) 211 
SW 626. (2) But in an action for the 
death of plaintiff’s intestate, killed in 
a runaway caused by the fright of his 
horses at a railroad train, the peti- 
tion alleging that the team began to 
run in plain view of the engineer and 
fireman and employees on the train, 
and that though they observed the 
frightened condition of the horses 
they negligently continued the opera- 
tion of the train, will sustain a re- 
covery under the last clear se aaee 
doctrine. Louisville, ete., R. Co 
Harrod, 155 Ky. 155, 159 ‘Sw 685, 49 
LRANS 918. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2318-2321] 


of the injury.*® Where a special demurrer is sus- 
tained as to a complaint on the ground that the alle- 
gations thereof are not sufficiently specific, the court 
should require plaintiff to furnish the information 
called for by the demurrer.®® Plaintiff was prop- 
erly permitted to amend his petition at the close of 
his testimony, so as to charge that the act of dis- 
charging the steam was the act of the “engineer or 
fireman,” instead of “the engineer.’’®? 


[§ 2319] G. Issues, Proof, and Variance. In ac- 
cordance with elementary principles elsewhere con- 
sidered®? in order to authorize a recovery, the ma- 
terial allegations of the declaration, petition or com- 
plaint must be proved.®® 


Conformity of pleadings and proof. In accord- 
ance with principles stated elsewhere®? it is essential 
that the proofs correspond substantially with the al- 
legations of the pleadings. The admission of evi- 
dence which does not tend to sustain any averment 
of the declaration, petition or complaint is errone- 
ous,®> and a material variance between the declara- 
tion, petition or complaint and the evidence to sustain 
it, is fatal to a recovery.°® 


[§ 2320] H. Evidence—1.:Presumptions and Bur- 
den of Proof. Rules governing presumptions and 
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burden of proof in civil actions generally®? and in 
actions based on negligence®* apply in actions for 
injuries to persons on private premises near railroad 
tracks, or on highways near such tracks elsewhere 
than at crossings.°® Negligence being the basis of 
the action, the burden of proof is on plaintiff to show 
negligence! and that this negligence was the proxi- 
mate cause of the injury.2 But by reason of the 
res ipsa loquitur doctrine in some jurisdictions,® or 
by virtue of special statutory provision in others,* 
a prima facie case of negligence is made out where 
it is shown that one, standing in a street or highway 
where he had a lawful right to be, is struck by an 
object such as a lump of coal or a door falling from 
a passing train, and that the burden then devolves on 
defendant to show that it was using due care at the 
time of the injury,® or that its negligence did not 
cause the injury.® 

If defendant relies on contributory negligence as: 
a defense, the burden is on him to establish this fact. 

[§ 2321] 2. Admissibility. Rules governing the 
relevancy, materiality, and competency of evidence 
in civil actions generally® and actions based on neg- 
lgence® apply in actions for injuries to persons on 
private premises near railroad tracks, or on highways 
near such tracks, elsewhere than at crossings.1° In 


89. Dugan v. St. Paul, etc., R. Co.,] on an overhead crossing, 


40 Minn. 544, 42 NW 5388. See also 
Negligence § 666. 

{a] Sufficient averment.—A com- 
plaint alleging the wrongful blowing 
of a whistle near a crossing in vio- 
lation of an ordinance, that the whis- 
tle was blown “negligently, reckless- 
ly and wantonly with frightful nois- 
es,” that a team of horses standing 
in a street nearby were so frightened 
by the sound of the whistle as to be- 
come unmanageable and run away, 
that plaintiff was struck and knocked 
down by the team, sufficiently shows 
a direct connection between_ the 
‘wrongful act of defendant and_ the 
injury to plaintiff. Dugan v. St. Paul, 
etc., R. Co., 40 Minn. 544, 42 NW 538. 


90. McCombs v. Southern R. Co., 
(Ga. A.) 144 SE 137. 


91. Andrews v. Mason City, 
R. Co., 77 Iowa 669, 42 NW 513. 


92. See Negligence § 708; Pleading 
§ 1160. 


93. Butler vy. Easton, etc. R. Co., 
74, N. J. L. 245, 65 A 872; Fares v. Rio 
Grande Western R. Co., 28 Utah 132, 
77 P 230, 3 AnnCas 1065. 


{a] Rule applied.—(1) Where com- 
plaint alleges that defendant negli- 
ently permitted a certain locomotive 
o stand upon a public highway, which 
locomotive was of great size and un- 
usual color and shape, S| 
naturally calculated to frighten hors- 
es of ordinary gentleness, plaintiff is 
required to prove that the engine was 
of great and unusual size, and of un- 
usual color and shape, so as to be nat- 
urally calculated to frighten horses of 
ordinary gentleness. Butler v. Eas- 
ton, ete., R. Co., 74 N. J. L. 245, 65 A 
872. (2) Where plaintiff alleges that 
the railroad was negligent in the con- 
struction and operation of its road 
so close to a highway that a team 
could not pass in safety but offers no 
proof to sustain the allegations, it will 
be assumed that the railroad was law- 
fully constructed at such point. 
Fares v. Rio Grande Western R. Co., 
Qe Wtaledla2,u00 230: 

94 See Negligence §§ 717, 735; 
Pleading §§ 1167, 1187. 

95. Terrell v. Houston, ete., R. Co., 
(Tex. Civ. A.) 189 SW 575. 


[a] Rule applied.—When plain- 
tiff’'s mule was frightened by a train 


etc., 


such as was: 


: based on 
failure to give signals in approaching 
the crossing, it was error to admit tes- 
timony that, had signals been sound- 
ed while the train was on the crossing, 
it would have increased plaintiff's 
danger, no complaint having been 
made of any failure to do so as it was 
passing over the road. Terrell v. 
Houston, etc., R. Co., (Tex. Civ. A.) 
189 SW 575. 

96. Alabama Great Southern R. Co. 
v. Fulton, 150 Ala. 300, 43 S 832; Rowe 
v. Louisville, etc., R. Co., 143 Ky. 823, 
137 SW 511; Missouri-Kansas-Texas 
R. Co. v. Cheek, (Tex. Civ. A.) 18 SW 
(2d) 804. 


[a] Material variances.—(1) There 
is a variance between a complaint, in 
an action against a railroad for inju- 
ries to a traveler in consequence of 
the mule he was driving becoming 
frightened by a train, which alleges 
that noises caused by steam escaping 
from the engine, ete., were made while 
the engine was approaching»the cross- 
ing, and testimony which shows that 
the noises were made after the en- 
gine had passed the crossing and was 
returning, after being reversed, in the 
direction of the crossing. Alabama 
Great Southern R. Co. v. Fulton, 150 
Ala. 300, 48 S 832. (2) Where plain- 
tiff alleges that defendant was negli- 
gent in the operation of its train, in 
that the whistle was sounded when an 
engine was opposite his horse while 
driven on a road near the track, proof 
that the whistle was not sounded on 
approaching the crossing, as required 
by statute, is a variance. Rowe v. 
Louisville, etc., R. Co., 143 Ky. 823, 137 
SW 511. (3) Where the complaint al- 
leges wantonness and willfulness in 
frightening plaintiff's horse by rea- 
son of which the injuries complained 
of were sustained, a recovery is not 
authorized on evidence of mere negli- 
gence. Levin v. Memphis, etc., R. Co., 
109 Ala. 332, 19 S 395. 

-{[b] Immaterial variance.—In an 
action for injuries from being thrown 
from a buggy, due to a team becoming 
frightened at a train, evidence that 
plaintiff's side was injured and one rib 
fractured from the wheel of the bug- 
gy striking his shoulder blade and 
running over his back, was not ma- 
terially variant from allegations of 
his petition that he was thrown on 
his right arm and side and so in- 


jured, though.the petition did not al- 
lege that the buggy hit him on the 
back of the shoulder blade. St, Lou- 
is Southwestern R. Co, v. Smith, (Tex. 
Civ. A.) 153 SW 391. 

97. See Evidence §§ 13-88. 

98. See Negligence §§ 738-761. 

99. See cases infra this section. 

1. Newsome v. Louisville, ete., R. 
Co., 20 Ala. A. 349, 102 S61; Della- 
bello v. Central R. Co., 99 N. J. L. 348, 
124 A 59; Servis v. Philadelphia, ete., 
R. Co., 256 Pa. 372, 100 A 949. 


[a] In an action for injuries from 
a shot fired by a train detective, de- 
fendant had the burden of proving 
that the detective was qualified un- 
der) -P.’ ..(1911) p (689, "and 1) Comp. 
St. (1910) p 368, to act as a police 
officer of the state. Dellabello v. Cen- 
tral R. Co., 99 N. J: L. 348, 124 A 59. 


2. lyons v. Chicago, ete., R. Co., 28 
S. D. 31, 132 NW 679, 35 LRANS 1219. 
3. See Negligence § 768 et seq. 

4 St. Louis, ete, R. Co. v. Neely, 
63 Ark. 636, 638, 40 SW 130, 37 LRA 
616 (a statute of this state makes rail- 
roads “responsible for all damages to 
persons and property done or caused 
by the running of trains in this 
states); Pittsbureh,, ete: ekun odie 
Boughton, 81 Ind. A. 129, 142 NED 869. 

[a] Thus plaintiff's affirmative 
showing that, while he was standing 
in the middle of a road, near a track, 
a flying piece of coal from the tender 
struck his foot, was held to make a 
case within the doctrine of res ipsa 
loquitur. St. Louis, ete. R. Co. v. 
Armbrust, 121 Ark. 351, 181 SW 131, 
AnnCas1917D 537. i 

5. St. Louis, ete., R. Co. v. Neely, 
63 Ark. 636, 40 SW 1380, 47 LRA 616. ~ 

6. St. Louis, etc., R. Co. v. Neely, 
supra; Chesapeake, ete. R. Co. v. 
Rowland, 185 Ky. 278, 214 SW 910. 

7. Williams v. San Francisco, etce., 
R.Co.,. 6 Cal. A. 715,93 P'122; Miteh- 
ell v. Cent. Vermont R. Co., 261 Mass. 
29, 158 NE 336; Missouri, etc., R. Co. 
v. Scarborough, 29 Tex. Civ. A. 194, 
68 SW 196. 

8. See Evidence §§ 89-162. 

9. Seé Negligence § 787 et seq. 

10. See cases infra this section. 

[a] Thus, in an action for injury 
from tripping and falling over a stake 
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passing upon the question of plaintiff’s contributory 
negligence it is proper to consider all the surround- 
ing cireumstances.*+ 


. Injuries caused by frightening horses. In an ac- 
tion for injury to persons resulting from the fright- 
ening of horses, evidence is admissible to show the 
character of the noise made.!? Evidence is also ad- 
missible to show the disposition and temperament of 
the horse?® both before!* and after?® the injury com- 
plained of, as for instance, that he was gentle*® and 
not subject to fright by the ordinary noises made by 
trains1? or that he was afraid of trains.1® Such evi- 
dence is admissible both on the question of defend- 
ant’s negligence,® and for the purpose of showing 
contributory negligence on the part. of plaintiff.?° 
On the other hand, where it was shown that the noise 
which frightened the horse in question was sufficient 
to frighten a horse of ordinary gentleness, the ques- 
tion of the horse’s reputation as being scary is im- 
material.21 Where the negligence charged is the 
permitting of large quantities of steam to escape, tes- 
timony of the engineer that in his forty years of 
experience as such he did not recall having frightened 
a horse is not admissible.22, Where the negligence 
charged is in the manner of giving a signal required 
to be given by statute at crossings, there is no error 
in refusing to permit defendant to offer in evidence 
the statute requiring signals to be given at cross- 
ings.23 Where plaintiff’s horse was frightened by 


projecting from a sidewalk of a pri- 18. 
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the blowing of a whistle and the escape of steam, evi- 
dence that the horse was in plain view of the engineer 
and that he was looking at him is admissible on the 
issue whether he had discovered the danger to plain- 
titt.24 


Injuries caused by falling into unguarded excava- 
tion. In an action against a railroad for injuries 
from falling into an unguarded excavation on its 
property near a road used by the public, defended 
on the ground that an excavation was made by the 
government while controlling the railroad, testimony 
that the railroad had been warned of the dangerous 
condition after regaining control was competent.*° 


In an action for death caused by derailment of 
train, evidence as to what the witness thought with 
regard to the possibility of stopping the train sooner, 
or as to a statement by the engineer which was not a 
statement of any fact, is inadmissible.*® 


[§ 2322] 3. Weight and Sufficiency. Rules ap- 
plicable to the weight and sufficiency of evidence in 
civil actions generally?” and in actions based on neg- 
ligence?® apply in actions for injuries to persons on 
private premises near railroad tracks, or on high- 
ways near such tracks elsewhere than at crossings.?° 
In the subjoined notes, among cases holding that the 
evidence was sufficient®® or insufficient?! for cer- 
tain other purposes, may be found decisions in which 
the evidence was held sufficient®? or held to be insuffi- 


[c] To show negligent operation. 


vate street or way ‘during a change of 
grade, evidence to identify the place 
and the changes occurring between 
the date of the accident on May 6 and 
May 19 was admissible. Coles v. Bos- 
ton, etc., R. Co., 223 Mass. 408, 111 
NE 893. 


11. Andrews v. Mason City, 
R. Co., 77 Iowa 669, 42 NW 513. 


[a] Thus where plaintiff was driv- 
ing a team, in considering whether 
he ought not as a prudent man to 
have taken another route by crossing 
the tracks, evidence as to the height 
of the track at that place was admis- 
sible. Andrews v. Mason City, etc., 
R. Co., 77 Iowa 669, 42 NW 513. 


12. Illinois Cent. R. Co. v. Martin, 
110 SW 815, 33 KyL 666; Gordon v. 
Boston, etc., R. Co., 58 N. H. 396. 


[a] Thus (1) evidence is admissi- 
ble as to whether the noises made 
were usual an’d necessary in the op- 
eration of the train (Illinois Cent. R. 
Co. v. Martin, 110 SW 815, 33 KyL 
666), (2) and whether the noise which 
frightened the horses was of such a 
character as would be likely to do so 
(Gordon v. Boston, etc., R. Co., 58 N. 
£7396). 


_ 18. Southern R. Co. v. Hutcheson, 
136 Ga. 591, 71 SE 802; Indianapolis 
Union R. Co. v. Boettcher, 131 Ind. 82, 
28 NE 551; Johnson v. Texas, etc., R. 
Co., 45 Tex. Civ. A. 146, 100 SW 206. 


14. Mitchell v. Central Vermont R. 
Co., 261 Mass. 29, 158 NE 336. 


15. Indianapolis Union R. Co. v. 
Boettcher, 131 Ind. 82, 28 NE 551; 
Mitchell v. Central Vermont R. Co., 
261 Mass. 29, 158 NE 336. 


a] Thus it is admissible to show 
that the horse had been used since the 
accident and had acted properly. In- 
dianapolis Union R. Co. v. Boettcher, 
131 Ind. 82, 28 NE 551. 


16. Indianapolis Union R. Co. v. 
Boettcher, supra. 


17. Southern R. Co. v. Hutcheson, 
136 Ga. 591, 71 SE 802. 


etc., 


45 Tex. Civ. A. 146, 100 SW 206. 
19. See cases supra notes 16, 17. 


20. Johnson v. Texas, etc., R. Co., 
45 Tex. Civ. A. 146, 100 SW 206. 


21. Chesapeake, etc., R. Co. v. Al- 
len, 187 Va. 516, 120 SE 157. 


22. Adams _v. International, etc., 
R, Co., (Tex. Civ. A.) 122 SW 895, 896 
(“The inquiry was as to whether he 
had scared appellant’s horse, and not 
as OR vas that he had not fright- 
ene A 


23. Louisville, etc. R. Co. v. 
Smith, 107 Ky. 178, 53 SW 269, 21 
KyL 857 (‘It is the duty of the court 
to give to the jury instructions as to 
the law, and no proof of general laws 
is required’), 

24. Lojgiisville, etc., R. Co. v. Stan- 
aford, 172 Ky. 511, 189 SW 427. 


25. Goldstein v. Southern R. Co., 
tea Cy 686,125 "SH 177; 35 ALR 


26. Illinois Cent. R. Co. v. Watson, 
117 Ky. 374, 78 SW 175, 25 KyL 1360. 


27. See Evidence §§ 1730-1806. 
28. See Negligence § 833 et seq. 
29. Atchison, etc., R. Co. v. Shad- 


den, (Tex. Civ. A.) 185 SW 629. 
cases infra this section. 


30. [a] To show detective agent 
of railroad.—In an action for injuries 
to a minor from a shot, fired by a 
train detective, evidence held suffi- 
cient as against motions for nonsuit 
and directed verdict to justify infer- 
ence that the detective was acting 
for the company, and not for the 
state, though licensed under P. L. 
(1911) p 689, as a railway policeman. 
Dellabello v. Central R. Co., 99 N. J. 
L. 348, 124 A 59. ‘ 


{b] To show negligent construc- 
tion of trestle, where plaintiff was in- 
jured by a lump of coal falling on him 
as he was driving upon street under- 
neath the trestle. Missouri, ete, R. 
Co. v. Hendricks, (Tex. Civ. A.) 160 
Sw 1158. 


And 


—In an action for injuries to a pedes- 
trian on a street under a bridge from 
derailment of a freight train and 
spilling its contents, the fact that the 
train was going at a greater rate 
than usual around a sharp curve jus- 
ee ps OS nee ence: Jan- 

ck v. Baltimore, etc., R. Co. a 
199, 97 A 205. fata 


[d] To show contributory negli- 
gence in leaving mules unattended 
and unhitched.—Louisville, etc, R. 
eee v. Jenkins, 168 Ky. 512, 182 SW 


[e]. To sustain recovery for inju- 
pved rere thrown from eae 
illeland_ v. Quincy, etc., R. Co., x 
A.) 203 SW 626. ies 


[f]| Prima facie case.—In an ac- 
tion for injury from a piece of coal 
flying from defendant’s tender, plain- 
tiffs prima facie showing of negli- 
gence entitled him to a recovery, un- 
less defendant showed by preponder- 
ance of the evidence that it was not 
guilty of negligence. St. Louis, etc., 
R. Co. v. Armbrust, 121 Ark. 351, 181 
SW 131, AnnCas1917D 537. 


31. [a] To show negligence in 
permitting mail clerk to throw mail 
sack into a pen or near a pen whereby 
plaintiff driving a wagon through un- 
derpass was injured. Lewis v. Penn- 
sylvania R. Co., (Ind. A.) 169 NE 68. 


[b] To show contributory negli- 
gence of pedestrian injured by a mail 
pouch thrown from a rapidly moving 
train. Pittsburgh, etc., R. Co. v. War- 
Saat 42 Ind. A. 179, 82 NE 934, 84 NE 


32. Mahan v. Union Depot St. R., 
etc., Co., 34 Minn. 29, 24 NW 298 (in 
an action for injuries by reason of a 
car running off a track and into a 
building where plaintiff was, that the 
car was run at an unsafe rate of speed 
and in violation of an ordinance); 
Watson v. Kentucky, etc., Bridge, ete., 
SP 137 Ky. 619, 126 SW 146, 129 SW 


[a] On the issue of discovered 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cient®* to go to the:jury; evidence sufficient®* or in- 
sufficient®® to show defendant’s knowledge of plain- 
evidence sufficient®® or in- 
to show negligence in frightening ani- 
mals; and evidence sufficient®*® or insufficient®® to 
show that the negligence was the proximate cause 


tiffs peril or danger; 
sufficient? 


of the injury. 


[§ 2323] I. Questions for Court and Jury—1. In 
General rules as to what questions are for 
the court and what are for the jury*® apply in actions 


General. 


of this kind.*1 


[§, 2324] 2. Question of Defendant’s Negligence. 
The question of defendant’s negligence is ordinarily 
one of fact to be determined by the jury,*? as where 
the evidence is conflicting,** or where fair-minded 
men might honestly differ as to the conclusions to be 
drawn from the evidence although not controverted.*4 


peril.— Louisville, ete., R. Co. v. Stan- 
aford, 172 Ky. 511, 189 SW 427; Mil- 
Jer Creek R. Co. v. Blevins, 159 Ky. 
599, 167 SW 886. 


[bj On question of negligence in 
allowing coal to be piled so high ina 
tender that pieces fell off and injured 
one driving on a highway beneath. 
Sg eee Pac. R. Co. v. South, 299 Fed. 


[ec] On question of negligence in 
escape of hot cinder eich injured 
plaintiff's eye. Gibso v. Midland 
Valley R. Co., 117 Kan. 673 233 P 116. 


[d] On the question of negligence 
in frightening animals (1) by escape 
of steam (Holland v. Missouri Pac. 
R. Co., 214 Mo. A. 490, 257 SW 202; 
Sheldon -v. New York Cent., etc., R. 
Co., 148 App. Div. 396, 132 NYS 815; 
Dunn v. Wilmington, etc., R. Co., 124 
N.C. 252, 32 SE 711; Rhodes v. South- 
ern R.-Co., 139 SC. 139, 137 SE 434), 
(2) or by escape of steam and hot 
cinders falling on horse’s back (Ken- 
tucky, ete., Bridge Co. v. Montgom- 
ery, 67 SW 1008, 68 SW 1097, 24 KyL 
167, 57 LRA 781), (3) or by blowing 
a whistle (Gibbs v. Chicago, etc., R. 
Co., 26 Minn. 427, 4 NW 819; Kidder 
Vs, Boston ete. R. Co,; 76° N.. o.579, 
83 A 458: Puppovich v. Galveston, 
ete., RR. Co, odby Pex, Civ. A:-.138,. 99 
SW 1148). 


- 33. [a] \On question of negligence 
in frightening team.—Chesapeake, 
ete. 7 Ri Cos Vv. Robinson, 219 Ky. 26, 
292’ SW 485. 


Questions for court or jury see in- 
fra §§ 2323-2326. 


34. [a] To show that engineer 
saw plaintiff in highway and knew or 
should have known that whistle 
would endanger her.—Ft. Worth, etc., 
R, Coun: sbartin, 839 Tex. Civ: i 173, 
76 SW 236. 


35. [a] To show that defendant 
knew or should have known that 
plaintiff was in peril.—Louisville, 
ete, R. Co. vy. Condor, 204): Ky. 132, 263 
SW 705; Griffin v. Chesapeake, etc., 
R. Co., 169 Ky. 522, 184 SW 888. 


[b] To show discovery of peril in 
time to prevent injury.—Louisville, 
Tete, R.. Co. we Jenkins; 168 Ky! 512; 
182 SW 626. 


[ec] To show failure to use due 
care after discovery of peril.—Griffin 
v. Chesapeake, etc., R. Co., 169 Ky. 
522, 184 SW 888. 


36. See cases infra this note. 


[a] By blowing whistle of locomo- 
tive.—Texas, etc, R. Co. v. Hamil- 
ton, (Tex. Civ. A.) 66 SW 797. 


[b] By escape of steam.—Neer v. 
Pryor, 201 Ill. A. 79; Feeney v. Wa- 
bash R. Co., 123 Mo. A. 420, 99 SW 
477; Chicago, etc., R. Co. v. Jones, 39 
Tex. Civ. A. 480, 88 SW 445; Houston, 
etc., R. Co. v. Taylor, 20 Tex. Civ. A. 
654, 49 SW 1055. 
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Ordinarily it is a question for the jury as to whether 
or not defendant was negligent in regard to the de- 
railment of the train or car which caused the injury 
complained of,*° in leaving an open door of a car 
extending six feet toward an adjacent street and with 
which a passing automobile came into collisio 


ja ighs 


or in maintaining a wood pile projecting into a high- 


way and with whieh plaintiff's bugg 
his horse became frightened by some other cause.** 
On the other hand, where there is an entire failure of 


y collided when 


evidence to show negligence, a verdict should be di- 


[ec] By obstructing highway.— 
Louisville, ete., R. Co. v. Blackaby, 
111 SW 317, 33 KyL 885. 

{d] By reason of failure to give 
crossing signals.—Warn v. Chicago 
Great Western R. Co., 149 Iowa 450, 
126 NW 1104, 31 LRANS 667. 


[e] To show that whistling was of 
unusual nature.—Lyons v. Chicago, 
ete, Re Co-, 28.8. D. ue 132 NW 679, 
35 LRANS 1219, 26 S. D. 333, 128 NW 
134, AnnCas1913B 585. 


[f] To show willful and wanton 
blowing whistle.—Chesapeake,  etc., 
ae ae v. Allen, 1387 Va. 516, 120 SE 


{g] To sustain recovery.—Illinois 
Northern R. Co. v. Casey, 130 Ill. A. 
481: Clinebell v. Chicago, ete., R. Co., 
sr Norte 538, 542, 110 NW 347, 111 NW 


37. See cases infra this note. 


[a] By blowing wh'‘stle of locomo- 
tive.—Gendreau v. Minneapolis, etce., 
RR. Go. 7199 Minn. 38) 108 > Niw 84; 
O’Brien v. New York Cent., etc., R. 
Co., 118 NYS 1025. 

[b] By escape of steam.—Griffin 
v. Chesapeake, etc., R. Co., 169 Ky. 
522, 184 SW 888. 


[ec] By throwing crossties down 
embankment.—Chandler v. Illinois 
Cent. R. Co., 256 Ill. 259, 100 NE 152, 
43 LRANS 113. 

[d] Sufficient to authorize nonsuit. 
—Hughes v. Southern R. Co., 82 S. C. 
45, 61 SE 1079, 63 SE 5. 


[e] Sufficient to show absence of 
negligence in permitting escape of 
steam.—Ford vy. Houston, etc., R. Co., 
58 Tex. Civ. A. 556, 124 SW 715. 

88. Feeney v. Wabash R. Co., 123 
Mo. A. 420, 99 SW 477: Missouri-Kan- 
sas-Texas R. Co. v. Cheek, (Tex. Civ. 
A.) 18 SW (2d). 804.” 

39. Louisville, ete., R. Co. v. Cham- 
bers, 165 Ky. 736, 178 SW 1101. 

[a] Contributory negligence.— 
State v. United R., ete., Co., 148 Md. 
LDPE 122 VA: 220. 

40. See Negligence § 851 et seq. 

41. See cases infra §§ 2324-2326. 

42. U. S.—Louisville, etc., R. Co: 
vy. Anderson, 39 F. (2d) 403. 

Ala.—Louisville, ete., R. Co. v. Jen- 
kins, 196° Ala. 136, 72 S 68. 


Ark.—St. Louis, ete., R. Co. v. Lew- 
is, 60 Ark. 409, 30 SW 765, 1135; Weil 
v. St. Louis Southwestern R. Co., 64 
Ark. 535, 48 SW 967. 

Ga.—Hutcheson xf seouthert R. Co., 
134 Ga. 602, 68 SH 323. 

Tl. pape Chee, ete., R. Co. v. Scran- 
ton, 78 Ill. 230. 


aes v. Midland Valley R. 
Co., 117 Kan. 673, 233 P 116. 


Ky.—Terrell v. Southern R. Co., 225 


rected for defendant.*® 

Negligence in frightening animals. 
injuries resulting from the frightening of horses that 
the question of defendant’s negligence is one for the 
jury where the act or omission alleged to constitute 
negligence consists in the blowing of whistles,*® or in 


In actions for 


Ky. 645, 9 SW (2d) 993; Louisville, 
etc., R. Co. v. Epley, 203 Ky. 461, 262 
SW 626; Louisville, etc., R. Co. ve 
Mercer, 178 Ky. 4738, 199 SW 30; Wil- 
lis v. Maysville, ete., RR. Cex, 119 Ky. 
949, 85 SW 716, 27 KyL 459, 122 Ky. 
658, 92 SW 604, 29 KyL 178. 


Md.—State.v. United R., 
143 Md. 112, 122 A 20. 


Mass.—Coles v. Boston, etc., R. Co.,: 
223 Mass. 408, 111 NE 893; Flynn v. 
Boston, ete., R. Co., 169 Mass. 305, 47 
NE 1012. 

Mich.—Foster v. East Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617. 


Minn.—Mahan vy. Union Depot St. 
R., etc., Co., 34 Minn. 29, 24 NW 293. 


Mo.—Reyner v. Kansas City, etce., 
R. Co., 86 Mo. A. 521. 


N. H.—Walker v. Boston, etc., R. 
Co., 64 N. H. 414, 18 A 649. 


N. J.—Dellabello v. Central R. Co., 
99 N. J. L. 348, 124 A 59; Mumma vw. 
Piaston, -ete., Ro Co. 73 Ned. Wa.) 653; 
65 A 208. 

N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C. 309, 88 SE 435. 


Pa.—Servis v. Philadelphia, ete., R. 
Col, 256" Pa. -3%2;.2 00/745 949) ote. 
Frankford, ete., Pass. R. Co., 159 Pa. 
471, 28 A 299; Kilpatrick v. Philadel- 
phia, etc., R. Co., 55 Pa. Super. 399. 


Tex.—Paris, ete., R. Co. v. Calvin, 
101 Tex. 291, 106 SW 879; Texas, ete., 
Re Couve Shaw, (Civ. A.) 284 SW 600; 
San’ Antonion ete. RatCosive Behne, 
(Civ. A.) 198 SW 680 [rev on other 
grounds (Commn. A.) 231 SW 354]. 


43. Louisville, ete., R. Co. v. Ep- 
ley, 203 Ky. 461, 262 SW 626; Witte v. 
Atlantic Coast Line R. Co., 171 N. C. 
309, 88 SE 435; Lott v. Frankford, 
ete, RaeCos, obo) Paw Aliases eo 
Paris, ete’, R. Co: v. Calvin, 10i Tex: 
291, 106 SW 879. 

44, Mumma v. Easton, etc., R. Co., 
T3°N. Jo LG, 653, 65" A 2085 

45. Illinois Cent. R. Co. Watson, 
117 Ky. 374, 78 SW 175, 25 oy 1360. 

46. St. Louis Southwestern, R. Co. 
v. Ristine, (Tex. Commn. A.) 234 SW 
1086 [rev (Civ. A.) 219 SW 515]. 

47. Williams v. San _ Francisco, 
éte:., Ri Cos 6iCal. A705, 93) P1222 

48. Cincinnati, ete., R. Co. v. Hahn, 
4 Oh. A. 327. 

49. Ark.—Weil v. St. Louis South~- 
wanton R. Co., 64 Ark. 535, 43 SW 
967. 

Ill. Neer v. Pryor, 201 Ill. A. 79. 

Mass.—F lynn v. Boston, etc., R. Co., 
169 Mass. 305, 47 NE 1012. 


etc., Co., 


N. H.—Walker vy. Boston, etc., Kk. 
Co., 64 N. H. 414, 18 A 649. 
J.—Mumma v. Easton, ete, R. 


N. 
Co., 73 N. J. L. 653, 65 A 208. 


Pa 
159 Pa. 471, 28 A 299. 
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blowing off of steam,®° or permitting it to escape,°? 
in making an alleged unusual and unnecessary noise 
caused by defendant’s locomotive by defective plug- 
ging up of a broken eylinder cock,®? in failing to 
equip a locomotive with a proper spark arrester by 
reason of which sparks emitted from the locomotive 
fell on a horse frightening it,®* in failing to give 
warning of the train’ S approach, 54 in leaving a dead 
animal killed by the train near the track for several 
hours thereby frightening a horse on a nearby high- 
way,°® in placing on a highway obstacles calculated 
to frighten horses,®>* and also where a knowledge 
that plaintiff was in a position of peril by reason of 
his horses being frightened or likely to become fright- 
ened, whether defendant’s servants had knowledge of 
such fact,®” or should, in the exercise of reasonable 
care, have discovered it,>® and whether on discovery 
of such peril, if they did so, they exercised ordinary 
care to prevent the injury.®® 


[§ 2325] 3. Question of Plaintiff’s Contributory 
Negligence. Under general rules®® it is generally a 
question for the jury whether plaintiff was guilty of 
contributory negligence which will bar a recovery ;° 
as where the evidence bearing on the question is con- 
flicting,®? where men might reasonably differ as to 
the conclusions to be drawn from the evidence,** 
where on the evidence it is a close question of fact 
as to whether or not plaintiff was guilty of contribu- 
tory negligence,®* or where there is some evidence of 


-Tex.—Paris, etc., R. Co. v. Calvin, 
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have avoided the accident by stop- 


[§§ 2324-2327 


contributory negligence.°* It has accordingly been 
held a question for the jury in actions for injuries 
sustained by frightening horses whether plaintiff was 
negligent in sitting on a horse near a standing en- 
gine,** in driving a team liable to run off,°™ or in 
getting as close to a moving train as he did,®* and 
whether plaintiff was negligent in driving the team 
which became frightened while seated on a packing 
box loaded on the front of his wagon without any 
chance to brace himself.®® 


[§ 2326] 4. Question of Proximate Cause. Un- 
der general rules,’° it is ordinarily a question for the 
jury whether the negligence of defendant although 
established was the proximate cause of the injury 
complained of,7! as for instance, where the evidence ~ 
is conflicting.7? 

Cause of fright. Where the negligence charged 
is in frightening animals resulting in the injury com- 
plained of, and evidence is conflicting as to whether 
or not they became frightened by reason of some neg- 
ligent act of defendant or from some other eause, the 
question as to the cause of their fright is one for the 
determination of the jury.73 

[§ 2327] J. Instructions—1. In General. Rules 
governing instructions in civil actions generally‘* 
including actions for negligence’® apply in actions 
of this character.7® Such instructions must cor- 
rectly state the law applicable to the case with re- 
spect to negligence*’. or the injured party’s contribu- 


62. Holland v. Missouri Pac. R. 


101 Tex. 291, 106 SW 879. 


.-laJ] Thus (1) whether defendant’s 
engineer, who saw plaintiff at work 
with a horse on the highway close to 
the track, was negligent in giving a 
signal with the whistle, whereby the 
horse became frightened, and injured 
plaintiff, was a question for the jury, 
though the signal was one established 
by defendant for the operation of its 
road, and was in itself proper and 
reasonable. Flynn v. Boston, etc., R. 
Co., 169 Mass. 305, 47 NE 1012. (2) In 


an "action against a@ company, which | 


had its track along a.street, for in- 
jury to plaintiff's horses, they being 


frightened by the sounding of a whis- | 


tle, it is for the jury to say whether 
there was an unnecessary sounding, 
the evidence being conflicting. Lott 
v. Frankford, etc., R. Co., 159 Pa. 471, 
28 A 299. 

~ 50. St. Louis, etc., R. Co. v. Trans- 
smier, 106 Ark. 530, 153 SW 817. 


51. Foster v. East Jordan Lumber 
'Co., 141 Mich. 316, 104 NW 617; Dunn 
v. Wilmington, etc., Fe Co: 124 N, C. 
252, 32 SH 711 
7 52s Pulte coin v. Southern R. Co., 
134 Ga. 602, 68 SE 323. 


53. 
208 Ky. 461, 262 SW 626. 


54. Hudson y. Louisville, ete. R. 
Co., 14 Bush (Ky.) 303. 


' 55, Chicago, etc., R. Co. v. Scran- 
ton, 78 Ill. A. 230. 

56. ne Vv. Gfand Trunk; RR; “Co.; 
23-U. ©. C. Pe 14 


57. Hee Vv. aihern R: Co., 225 
Ky. 645, 9 SW (2d) 993; Louisville, 
etc., ie Co. v. Mercer, 178 Ky. 4738, 199 
Sw 3 

58. reeney v. Wabash R. Co., 123 
‘Mo. A. 420, 99 SW 477. 


{a] Thus whether the trainmen ir 
charge of an engine and a car in a 
street could by the exercise of reason- 
able care have discovered the peril 
of persons with a team in time to 


Louisville, ete., R. Co. v. Epley, 


| ping the noise of the engine is a ques- 


tion for the jury under the evidence. 
Feeney v. Wabash R. Co., 123 Mo. A. 
420, 99 SW 477. 


59. Louisville, ete., R. Co. v. Jen- 


kins, 196 Ala. 136, 72 S 68; Terrell v. 
Southern R. Co., 225 Ky. 645, 9 SW 
(2d) 993% Louisville, eten (Rat Con iw. 


Stanaford, 172 Ky.-511, 189 SW 427. 
60. See Negligence § 858 et seq. 


61. 'U. S.—Louisville, etc., R. Co. v. 
Anderson, 39 F. (2d) 403; Louisville, 
etc., R. Co. v. Morley, 86 Fed. 240, 30 
CCA 6. 


Ark.—St. Louis-San Francisco R. 
Co. v. Young, 175 Ark. 487, 299 SW 
750; St. Louis, ete, R. Co. vy. Carr, 94 
Ark. 246, 126 SW 850. 


Cal.—Williams v. San Francisco, 
etc, RCo. .6.Cal oA. wb, 93 Pee? 


Iil.—Chicago, ete., R. Co. v. Steck- 
man, 224 Ill. 500, 79 NE 602 [aff 125 
Til. A. 299]. 


Iowa.—Hisentrager v. Great North- 
ern. R. Coj2178 Towa: 713, 160° NW 
ally LRA1917B. 1245. 

Ky.—Illinois Cent. R. Co. v. Martin, 
110 SW 815, 33 KyL 666. 


Mass.—Mitchell v. Central Vermont 
R. Co., 261 Mass. 29, 158 NE 336. 


Mo.—Holland v. Missouri Pae. R. 
Co., 214 Mo. A. 490, 257 SW 202. 


N. H.—Walker v. Boston, ete. R. 
Co., 64 N H, 414, 30 A 649. 


N. Y.—Stamm y. Southern R. Co., 1 
AbbNCas 4388. 


N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C. 309, 88 SH 435. 


Pa.—Callahan v. Pennsylvania R. 
Co., 68 Pa. Super. 465; Callahan v. 
Pennsylvania R. Co., 26 Pa. Dist. 669. 


Tex.—Atchison, ete., R. Co. v. Shad- 
den, (Civ. A.) 185 SW 629. 


Wis.—Prohl vy. Chicago, etc., R. Co., 
167 Wis. 443, 167 NW 735; Bussian v. 
Milwaukee, etc., R. Co., 56 Wis. 325, 
14 NW 452. 


Co., 214 Mo. A. 490, 257 SW 202; Witte 
vy. Atlantie Coast Line R. Co., 171 N 
C. 309, 88 SE 435. 


63. Louisville, etc., R. Co. v. An- 
derson, 39 F. (2d) 403. 

64 St. Louis, etc., R. Co. v. Carr, 
94 Ark. 246, 126 SW 850. 

65. Illinois Cent. R. Co. v. Martin, 
110 SW 815, 33 KyL 666. 

66. St. Louis-San Francisco R. Co. 
v. Young, 175 Ark. 487, 299 SW 750. 

67. Illinois Cent. R. Co. v. Martin, 
110 SW 815, 33 KyL 666. 


68. St. Louis, ete., R. Co. v: Carr, 
94 Ark. 246, 126 SW 850. 
69. Chicago, etce., R. Co. v. Steck- 


man, 224 Ill. 500, 79 NE 602 [aff 125 
Ill. A: 299], 


70. See Negligence § 876 et seq. 


71. St. Louis-San Francisco R. Co. 
v. Young, 175 Ark. 487, 299 SW 750; 
Terrell v. Southern R. Co., 225 Ky. 
645, 9 SW (2d) 993; Selleck v. Lake 
Shore, Gly, wk Coy, "93 Mich. 375, 53 
NW 556, 18 LRA 154; San Antonio, 
ete, R. Co. v.. Behne, lex! “Civ. A) 
198° SW 680 [rev on other grounds 
(Commn, A.) 231 SW 354]. 


[a] After discovery of peril.—It 
is for the jury to determine whether 
failure'to exercise ordinary care after 
discovery of plaintiff’s peril was the 
direct and proximate cause of the in- 
jury. Terrell v. Southern R. Co., 225 
Ky. 645, 9 SW (2d) 998. 

72. St. Louis-San Francisco R. Co. 
v. Young, 175 Ark. 487, 299 SW 1750. 


73. St. Louis Southwestern R. Co. 
a ame 40 Tex. Civ. A. 285, 89 SW 

74 See Trial [38 Cyc 1594 et seq]. 

75. See Negligence §§ 909-942. 

76. See cases infra this section; 
and infra § 2328. 


77. Alabama Cons. Coal, ete., Co. 
v. Cowden, 175 Ala. 108, 56 S 984; 
Alabama Great Southern R. Co. v. 
Fulton, 144 Ala. 332, 89 S 282; Chi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- q 4 . 
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tory negligence.78 


cago, etc., R. Co. v. Stickman, 95 III. 
A. 4; Louisville, ete., R. Co. v. Mercer, 
178 Ky. a 199 SW 30; Louisville, 
ete:, R. Co. v. Harrod, 155 Ky. 155, “07 
sw 685, 47 “LRANS 918; Lyons Vv. 
Chicago, etoe wR. Cot .28 SD. 31, 132 
NW 679, 35 LRANS 1219. 


[a] Rule applied.—(1) In an ac- 
tion for injuries occasioned by plain- 
tiff’'s team taking fright by a passing 
train, it is error to instruct the jury 
to determine whether the engineer 
saw plaintiff or by the exercise of 
ordinary care could have seen him 
and his team on the highway and 
within a short distance of the track, 
without explanation as to the engi- 
neer’s duty under the circumstances. 
Chicago, ete., R. Co. v. Stickman, 95 
Ill, A. 4. (2) In an action for death 
caused by the fright of deceased's 
team when it approached a cow killed 
by defendant’s train, it is error to 
charge that giving notice to defend- 
ant of the killing of the cow was un- 
necessary if its agents in exercising 
ordinary care should have known that 
the cow was killed, as the instruction 
failed to state the element of time to 
justify an implication of notice. Chi- 
eago, ete., R. Co. v. Scranton, 78 Ill. 
A. 230. 


[b] Instruction not erroneous.— 
Butler vy. Central of Georgia R. Co., 
(Ga, A.) 151 SE 834. 


78. Louisville, etc., R. Co. v. Har- 
nod, Lhd) Ky. 256,259 Sw 685, 47 LRA 
NS 918; Dunn v. Wilmington, ete. R: 
Co., 126 N. C. 343, 35 SE 60 


[a] Bule applied.— (1) ue an ac- 
tion for death caused by the fright 
of deceased’s team, it is error. to 
charge that there can be no recovery 
if deceased’s negligence “‘caused”’ his 
death, as merely contributory negli- 
gence precludes a recovery. Chicago, 
etc., R. Co. v. Scranton, 78 Ill. A. 230. 
(2) An’ instruction ‘that if plaintiff's 
own negligence contributed to her in- 
jury she could not recover unless the 
disaster occurred because defendant’s 
employees “knowingly or intentional- 
ly” did something or refrained from 
some duty, should have been given 
without the interpolation of the 
words “or negligently.’ Yazoo, etc., 
R. Co. v. Eakin, 79 Miss. 735, 31S 414. 
(3) A charge requiring a verdict for 
defendant regardless of whether the 
acts of negligence on the, part of the 
party injured caused or ‘contributed 
to the injury is erroneous and proper- 
ly refused. Texas, etc., R. Co. v. Ham- 
ilton, (Tex. Civ. A.) 66 SW 797. (4) 
It is not error to refuse to charge that 
“the fact that defendant negligently 
allowed its engine to stand upon the 
street would not authorize the plain- 
tiff to make the attempt to pass if he 
knew or had good reason to believe, 
that such an attempt would be accom- 
panied with peril,” where the court 
charges that “it was the. duty of 
plaintiff in approaching the engine to 
have exercised that degree of care 
and prudence for his safety which an 
ordinarily prudent man would have 
exercised,’ and that, if the jury be- 
lieved that the exercise of such care 
would have avoided the injury, they 
should find for defendant. Andrews 
wv, Mason City, A Eyer 17 Iowa 
669, 674, 42 NW 513. 


[b] Request for instructions.—An ! 


The instructions must be ap- 
plicable to the issues raised by the pleadings and evi- 
dence*® and should not be confusing or misleading,®° 
and should not assume the existence of facts in dis- 
pute®? or give undue prominence to particular facts 
in evidence’? or invade the province of the jury by 
charging on the weight of the evidence.*® 
Refusal of a request for an instruction which is 
correct in point of law and warranted by the evidence 


is erroneous and is not cured by the giving of an in-, 
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Construction. 


dence. 


instruction that if decedent knew that 
a train was approaching in time to 
have taken such action to avoid in- 
jury as a person of ordinary prudence 
would have done, and failed to do so, 
and such failure contributed to the 
injury, the company is not liable is a 
sufficient charge on contributory neg- 
ligence in the absence of other cor- 
rect charges asked by defendant. 
Texas, etc., R. 
Civ. A.) 66 SW 797. 


79. See infra § 2328. 
80. See cases infra this note. 
{a] Rule applied.—(1) There be- 


ing. evidence that the injury resulted 
primarily from fright of the mule 
which was produced by the noise de- 
scribed, and not necessarily asthe 
immediate and direct result of any 
wanton, willful, or intentional mis- 
conduct of the operative, the instruc- 
tion was misleading in so far as it 
hypothesized that plaintiff was not 
willfully, wantonly, or intentionally 
injured. Alabama Cons. Coal, etc., Co, 
v. Cowden, 175 Ala. 108, 56 S 984. (2) 
An instruction in an action for injury 
to a traveler in consequence of her 
horse becoming frightened by an ap- 
proaching train, that it was the trav- 
eler’s duty to use her senses in ascer- 
taining the approach of the train, al- 
though coupled with a charge requir- 
ing her to exercise ordinary care, is 
misleading, because calculated to lead 
the jury to understand that it was in- 
cumbent upon the traveler in the ex- 
ercise of ordinary care to use her 
senses in ascertaining the approach 
of the train. Johnson y. Texas, etc., 
R. Co., 45 Tex. Civ. A. 146, 100 SW 
206. (3) Where, in an action for in- 
juries to plaintiff owing to his horses 
becoming frightened at a hand-car, 
the court did not in the main charge 
define proximate cause, an instruction 
that if the car was running faster 
than seven miles an hour it was neg- 
ligence is erroneous, as the deduction 


| could be drawn that if the car was 


running faster than seven miles an 
hour it would constitute negligence 
and warrant a finding for plaintiff 
without determining whether the ap- 
proach or speed of the hand-car was 
the cause of the -team becoming 
frightened. St. Louis Southwestern 
R. Co. v. Everett, 40 Tex. Civ. A. 285, 
89 SW 457. 


[b] Instruction held not mislead« 
ing as to the duty of the trainmen 
operating locomotives in a city street 
to ring the bell continuously. Mitch- 
ell vy. Union Terminal R. Co., 122 Iowa 
237, 97 NW 1112. 


81. St. Louis-San Francisco R. Co. 
v. Young, 175 Ark. 487, 299 SW 750. 


[a] hus in an action by one in- 
jured by being thrown from a horse 
frightened when the engineer let off 
steam, an instruction assuming that 
the injury was not caused by the run- 
ning of the train is properly refused 
where the evidence was conflicting. 
St. Louis-San Francisco R. Co. v. 
Young, 175 Ark. 487, 299 SW 750. 


82. .Louisville,-etc., R. Co. Har- 
rod, a. Ky. 155, 159 SW 687, 47 LRA 
NS 91 


83.. ‘eaten ete, R 
ersford, 26 Tex. Civ. 


. Co, v. Weath- 
A. 20, 62 SW 101 


Co. v. Hamilton, (Tex. 
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struction in substance the same as that requested, but 
attaching thereto an erroneous qualification.** 


The instructions should be con- 


strued as a whole and the fact that a separate por- 
tion thereof is objectionable does not affect the in- 
structions if they are correct in their entirety.®° 
[§ 2328] 2. Applicability to Pleadings and Evi- 
In accordance with general rules*® the in- 
structions must be in conformity with the issues pre- 
sented by the pleadings** and evidence.*® 


And even 


(a charge that if the jury believed 
“that because of such failure, if any 
there was, to ring the bell, plaintiff 
had no warning of the approach of 
said train . . until he arrived near 
to said crossing and at a point where 
his team would be frightened by 
. . said train,’ and if they further 
found that had the bell been rung 
“plaintiff would have been warned 
. in time to have kept a safe dis- 
tance from the track and crossing,” 
etc., was not on the weight of the 
evidence in that it assumed that 
plaintiff had arrived at a point where 
his team would necessarily be fright- 
ened by the train and that the point 
at which plaintiff had arrived before 
hearing the train was not a place of 
safety). 
84. Dunn v. Wilmington, etc., R. 
Co., 126 N. C. 348, 35 SE 606. 


85. Chalkley v. Central Georgia R. 
Co., 120 Ga. 683, 48 SE 194. 

86. See Trial [38 Cyc 1612 et seq]. 

87. Southern R. Co. v. Hill, 125 Ga, 
354, 54 SE 113; Chalkley v. Georgia 
Cent. R. Co., 120 Ga. 683, 48 SE 194; 
Butler v. Central of Georgia R. Co. 
(Ga, A.) 151 SE 834; Pittsburgh, ete., 


‘R., Co. v. Boughton, 81 Ind. A. 129, 142 


NE 869; Louisville, ete, R. Co. v. 
Harrod, "155 Ky. 155, 159 SW 685, 47 
LRANS 918. 


[a] Thus an instruction submit- 
ting to the jury the question of neg- 
ligence in emitting smoke from the 
locomotive is erroneous where there 
is no complaint in the petition as to 
the smoke of the train, Louisville, 
etc., R. Co. v. Harrod, 155 Ky. 155, 159 
SW 685, 47 LRANS 918. 


88. Colo.—Colorado Midland R. Co. 
v. Robbins, 80 Colo. 449, 71 P 371. 


Ga.—Butler v. Central of Georgia 
R. Co., (Ga. A.) 151 SE 834. 


Iowa.—Mitchell v. Union Terminal 
R. Co., 122 Iowa 237, 97 NW 1112. 


N. C.—Dunn y. Dee ae CLOG a 
Co., 126 N. C. 348, 35 SE 6 


Tex.—Missouri, etc., R. fe v. Hen- 
dricks, (Civ. A.) 160 SW 1158. 


[a] Rule applied.—(1) In an ac- 
tion for injuries caused by frighten- 
ing a horse, there being no direct evi- 
dence of plaintiff's want of skill or 
that the horse was vicious, and no 
circumstances from which the facts 
were fairly inferable, it is error to 
charge the jury that if “the sole and 
real cause of plaintiff’s injury was 
the wild, vicious, and refractory dis 
position of the horse he drove, and 
the plaintiff's inability to control him, 
or the plaintiff's want of care or skill 
in the management of him, the plain- 
tiff cannot recover.” Akridge v. At- 
lanta, etc., R. Co., 90 Ga. 232, 16 SH 
81. (2) Where there is evidence war- 
ranting an inference that both plain- 
tiff and defendant were negligent, it 
is error to refuse an instruction that 
if defendant was guilty of the negli- 
gence which caused the injury and 
plaintiff was guilty of contributory 
negligence which was the proximate 
cause or contributed to bring about 
the injury, the verdict should be io 
defendant.: St. Louis, etce., R. Co, 
Everett, 40 Tex. Civ. A. 285, 89 sw 
457. (3) "Where the circumstances 


were such as to authorize a jury to’ 
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though an issue is raised by the pleadings, an in- 
struction on such issue is properly refused where 
there is no evidence to sustain it.*® 


[§ 2329] K. Verdict and Findings. 
governing verdict and findings®® apply in actions of 
Special interrogatories which are mis- 
leading in form should be refused.°? 
interrogatories should be consistent with each other 
A failure to answer 
special interrogatories is not ground for setting aside 


this kind.®+ 


and with the general verdict.°? 


RAILROADS 


it may rest.°4 


[§ 2330] L. Appeal and Error. 
governing appeal and error®® apply in actions of this 
A verdict or finding will be upheld on 
appeal or error where there is sufficient evidence to 
sustain it,®? and a judgment will not be reversed for 
an error occurring on the trial-which resulted in no 
prejudice to the party seeking to take advantage of 


General rules 
nature.?® 


Answers to 


it 98 


ae 


4 


[§§ 2328-2381 


the verdict where there are other facts upon which 


General rules 


XXIII. OFFENSES AGAINST OPERATION OR PROPERTY OF RAILROADS°®® 


~ [§ 2331]. A. In General. 


offenses. 


find that an engineer operating a lo- 
comotive was bound, in the exercise 
of ordinary care, to anticipate the 
perilous situation of one on the right 
of way with his team, it was not error 
to refuse to instruct the jury that the 
company owed such person no duty 
until he was actually seen by the 
engineer. Southern’R. Co. v. Hill, 125 
Ga. 354, 54 SE 113. 


[b] Evidence sufficient to warrant 
instruction.—(1) An instruction that 
if the fireman was lef¢ by the engi- 
neer in temporary charge of the en- 
gine and while so in charge or while 
employed in the discharge of his du- 
ties as fireman he negligently let off 
steam, causing. the injury, the com- 
pany is liable, is authorized although 
the engineer testified that he did not 
leave the fireman “in charge of” but 
to “watch” the engine, since a jury 
would be warranted in finding as the 
duties of a fireman left to watch an 
engine during the temporary absence 
of the engineer that it was his duty 
to take care of it and to use his judg- 
ment in that respect. Andrews v. 
Mason City, etc., R. Co., 77 Iowa 669, 
42 NW 513. (2) In an action for in- 
juries due to frightening plaintiff's 
horse, under a complaint alleging a 
willful, intentional, and malicious act 
of the defendant as the cause of the 
jnjury sustained, an instruction as to 
defendant’s liability on such issue is 
not improper because there was no 
evidence of malice shown, since mal- 
ice does not necessarily mean an in- 
tention to injure but may be a reck- 
less disregard of the rights of others. 
Weer v. Pryor, 201 Ill. A. 79. 


89. Mitchell v. Union Terminal R. 
Co., 122 Iowa 237, 97 NW 1112. 


90. See Trial [38 Cyc 1868 et seq]. 


91. Gibson v. Midland Valley R. 
Co:, 117 Kan..673, 233 P 116. 


{a] No inconsistency.—In an ac- 
tion for injury to plaintiff's eye from 
hot cinder, the special findings in fa- 
vor of plaintiff were held not so in- 
consistent with one another, or with 
general verdict for plaintiff, as to re- 
quire judgment for defendant, or set- 
ting aside general verdict for plain- 
tiff. Gibson v. Midland Valley R. Co., 
117 Kan. 6738, 233 P 116. 


92. Williams v. San Francisco, etc., 
Te Or 6 OCA A, loa So. eye ka.) Alaa 
see Trial [38 Cyc 1917]. 


[a] Misleading interrogatories il- 
lustrated.— Where, in an action for 
the death of plaintiff’s wife, who was 
killed by being thrown from a buggy 
which struck a wood pile, a corner of 
which extended over the untraveled 
portion of the highway, the horse hav- 
ing been frightened by a train, it was 
not contended that the wood pile was 
an abstruction to the free use of the 
highway in the usual and customary 


—— 


There are statutes in 
some jurisdictions making various acts of third par- 
ties affecting railroads or their operation indictable 


[By Dovanas Roprnson GRAY] 


manner, nor that the accident would 
not have happened if the horse had 
been under control, nor that the acci- 
dent was not partly due to the running 
away of the horse, requested special 
questions of fact—Was the wood pile 
an obstruction to the free use of the 
highway in the usual and customary 
manner? Would the accident have 
happened if the horse had been under 
control and driven in the usual ‘and 
customary manner of driving horses? 
Was the accident due to the running 
away of the horse?—were misleading 
in form. Williams v. San Francisco, 
etc., R. Co., 6 Cal. A. 715, 93 P 122. ; 

93. See generally Trial [38 Cyc 
1926, 1927]. 


[a] Answers held not inconsistent 
with each other.—An answer to one 
interrogatory that the whistle was 
blown negligently is not inconsistent 
with the answer to another interroga- 
tory that the whistle was blown wil- 
fully in that the same act was found 
to be negligent and wilful, there being 
no finding that the whistle was blown 
but once. Indianapolis Union R. Co. 
v. Boettcher, 131 Ind. 82, 28 NE 551. 


[b] Answers held not inconsistent 
with genéral verdict.—The answers of 
the jury to interrogatories showing 
that defendant’s employees in charge 
of the engine allowed the steam to es- 
cape and blew the whistle at an un- 
usual time and negligently and wil- 
fully blew the whistle are not incon- 
sistent with a general verdict for 
plaintiff, and therefore a motion by 
defendant for judgment on the an- 
Swers to the interrogatories notwith- 
standing the general verdict was prop- 
erly refused. Indianapolis Union R. 
ees v. Boettcher, 131 Ind, 82, 28 NE 


94. Andrews v. Mason City, etce., 
R. Co., 77 Iowa 669, 42 NW 518. 


[a] Rule applied.—The following 
special interrogatories were submitted 
to the jury: “Did plaintiff know, be- 
fore the injury, that his team, or 
either of them, was afraid of the cars 
or engine?” “As plaintiff approached 
the engine, was his team, or either 
of the horses, frightened at the en- 
pine?” ‘Was the action of the team, 
or either of the horses, as plaintiff ap- 
proached the engine with the intent 
to pass, such aS warned him that it 
was dangerous to make the attempt?” 
It was held that failure to answer 
these questions was no ground for 
setting aside a verdict for plaintiff, 
as he was not obliged to prove any 
of the facts suggested. Andrews vy. 
Mason City, etc., R. Co., 77 Iowa 669, 
671, 42 NW 513. 


95. See Appeal and Error § 1 et 
seq. : 

96. See cases infra this section. 

97. St. Louis, etc., R. Co. v. Lewis, 


Repeal of statutes. 
repeal of such a statute,® as for example in determin- 
ing whether it has* or has not® been repealed by a 
subsequent general statute. 


General rules? govern as to the 


A statute making it a 


60 Ark. 409, 30 SW 765, 1135; Gibbs v. 
Chicago, etc., R. Co., 26 Minn. 427, 4 
NW 819; Van Inwegen v. New York, 
etc., R. Co., 76 Hun-53; 28 NYS 169. 
See also Appeal and Error § 3834. 


98. Chicago Great Western R. Co. 
v. Bailey, 66 Kan. 115, 71 P 246; Ken- 
tucky, etc., Bridge Co. v. Montgomery, 
67 SW 1008, 68 SW 1097, 24 KyL 167, 
57 LRA 781. See also Appeal and 
Error §§ 2878-3055. 


[a] Error in giving instructions,-—- 
Where plaintiff’s horse was frightened 
by an approaching train while she was 
driving it across a railway and toll 
highway bridge, an instruction that 
it was the duty of the bridge company 
in operating its train on the bridge 
to exercise the highest degree of care 
usually exercised by prudently man- 
aged corporations of the same char- 
acter to prevent injuries to passengers 
on foot or in vehicles in effect requires 
of defendant only the exercise of ordi- 
nary care and is not prejudicial. Ken- 
tucky, etc., Bridge Co. v. Montgomery, 
67 SW 1008, 68 SW 1097, 24 KyL 167, 
57 LRA 781, 


[b] Error in admission of evi- 
dence.—The admission of an ordi- 
nance forbidding the letting off of 
steam unnecessarily within city limits 
is not reversible error because thereon 
might be predicated the claim that 
the acts committed would be negli- 
gence per se, where the court instruct- 
ed upon the issues entirely without 
regard to the ordinance and refused 
an instruction asked by plaintiff that 
a violation of the ordinance was neg- 
ligence per se. Chicago Great West- 
Sy Co. v. Bailey, 66 Kan. 115, 71 


99. Cross references: 
Breaking into railroad car see Bur- 
glary §§ 48, 57, 90. 
Offenses by: 
Persons dealing with carrier of 
goods see Carriers §§ 1025-1031. 
Railroad and its agent see supra §§ 
LPL 3 in ble. Te 
Stealing ride see Carriers § 1062. 


1. See statutory provisions. 


Construction and effect of such stat- 
utes see infra §§ 2332-2370. 


2. See Statutes [386 Cyc 1068]. 
3. See cases infra this section. 


4 McCarty v. State, 37 Miss. 411 
(where a provision making it an of- 
fense to place an obstruction on the 
track of a particular railroad is in- 
cluded in the act incorporating the 
road, such provision is repealed by a 
later general law making it an offense 
to place an obstruction on the track of 
any railroad). 

5. Conley v. Com., 98 Ky. 125, 32 
SW 285, 17 KyL 678 (enactment ef a 
general criminal code omitting all 
mention of specific crimes relative to 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2331-2337] 


criminal offense to remove specified property apper- 
taining to a railroad so as to endanger human life® 
does not by implication repeal a former statute to 
similar effect except for omission of the element of 
danger to human life.?7 A statute making it a fel- 
ony willfully and maliciously to place an obstruc- 
tion on a railroad track so as to endanger the passage 
of trains is not impliedly repealed by a later statute 
making it a misdemeanor to obstruct a railroad 
track. s 

[§ 2332] B. Endangering Lives of Railroad Work- 
ers or Travelers.° Under a statute making it an of- 
fense to endanger the lives of persons working or 
traveling on a railroad by specified means, and then 
containing a general clause making it an offense so 
to endanger the lives of such persons “by any other 
means whatsoever,”?® it is not an offense to endanger 
life by a means wholly foreign to those specifically 
enumerated.?+ 


[§ 2333] C. Obstruction of Railroad Officer.’? 
Under a statute making it an offense to obstruct a 
railroad officer in the performance of his duties,+® 
refusal of one not a passenger or employee to leave 
railway property when so ordered by such an offi- 
cer is an obstruction of the officer.14 

[§ 2334] D. Offenses Interfering with Movement 
of Engines, Cars, or Trains—1. Burning Bridges.1° 
Under a statute making it an offense to burn a 
“bridge,”?® burning a railroad trestle or viaduct is 


operation of railroads does not repeal 
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plished, not by singling out individ- |‘ 
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an offense.17? 


[§ 2335] 2. Derailment!*—a, In General. Under 
statutes providing that any person who shall cause 
any engine or car to be thrown off the track of a rail- 
road by means specified shall be guilty of an offense,1® 
it is not an offense to cause an engine or car to be 
derailed by means not specified.?° 


[§ 2336] b. By Disturbance of Equipment on Roll- 
ing Stock. Under a statute making it an offense 
willfully and maliciously to disturb any railroad ap- 
pliance so that a train may be thrown from the 
track,?1 a willful and malicious intent is essential to 
conviction.?? 


[§ 2337] ce. By Displacement or Destruction of 
Roadbed, Tracks, and Fixtures.?* A statute mak- 
ing it a felony willfully and maliciously to displace 
the fixtures of a railroad track, and providing fur- 
ther that if such displacement’ causes the death of 
anyone the person displacing such fixture shall be 
guilty of murder in the first or second degree or 
manslaughter, according to the nature of the of- 
fense,?* is valid.2° Under a statute making it a 
criminal offense to displace, remove, or destroy “a 
rail, sleeper, switch, bridge, viaduct, culvert, embank- 
ment, or structure, or any part thereof, attached or 
appertaining to, or connected with a railway,”?® re- 
moval of a structure not affecting keeping the train 
on the track is not an offense.2” Under a statute 
making it an offense to tear up or remove any por- 


20. State v. Craig, 167 Ark. 314, . 


a prior statute making it an offense 
to displace a railroad switch). 


6. See statutory provisions. 


7. Pisko v. State, 16 ree Cine CtaaN. 
Se oisolOn. Cir. Ct 14 


8. Coghill v. State, oe Ind. 111, 114. 


“The last act does not cover the en- 
tire subject-matter of the first. The 
two may subsist together, and both 
may be executed; the first, when the 
act is done wilfully, maliciously, and 
with the intent and for the purpose 
declared therein. The second may be 
enforced when the act is done without 
malice, and without the intent neces- 
sary to constitute the crime under the 
first act, but is done mischievously, 
carelessly, or negligently. These sec- 
tions can subsist together.” Coghill 
v. State, supra. 


9. By particular acts see passim 
infra §§ 2334-2354, 


10. See statutory provisions. 
11. Peo. v. Dunkel, 39 Mich. 255. 
[a] “Shooting” under “derailing” 


or “obstruction” statute.—(1) Where 
a statute makes it an offense for any 
person to place any impediment upon 
the track of any railroad or by any 
other means whatsoever throw from 
such track any engine or cars used 
thereon, or attempt so to do, or by any 
other means whatsoever. willfully to 
endanger or attempt to endanger the 
lives of persons engaged in the work 
of such toad, or persons traveling on 
the engine or cars of such road, shoot- 
ing at a railroad employee engaged in 
the performance of his duties is not 
an offense within the meaning of the 
statute. Peo. v. Dunkel, 39 Mich. 255, 
258. (2) “To fire a pistol at a brake- 
man may endanger the life of a per- 
son ‘engaged in the work’ of the rail- 
road; but so might beating a laborer 
engaged in repairing its track, or any 
other criminal injury inflicted in a 
private quarrel. But such an offense 
is not what this statute contemplates; 
it has in view offenses which threaten 
more general injury, and in which the 
evil cantemplated is to be accom- 


uals for assaults that endanger no 
others, but by attacks upon or inter- 
ference with the track, cars, or ma- 
chinery of the railroad. We think the 
defendant cannot be convicted under 


the Act of 1873.” Peo. v. Dunkel, 
supra. 
12. Obstruction of tracks and 


trains see infra §§ 2334-2351. 


13. See statutory provisions. 
Rot Rex v. Leclaire, 15 Que. K. B. 
[a] Cabman without permit refus- 


ing to leave stand on railroad prop- 

ieee v. Leclaire, 15 Que. K. B. 
15. Cross references: 

Bridges § 115 text and note 85. 

Malicious Mischief §§ 9-12. 

Other offenses against property of 
railroad see infra §§ 2355-2357. 


16. See statutory provisions. And 
see generally Arson 5 C. J. p 5387. 


17. Duncan v. State, 29 Fla. 439, 10 
S 815. 
[a] “he gravamen of the offense 


eonsists in the malicious and wilful 
burning; and we think the object of 
the statute was to prohibit the burn- 
ing of any structure to which the term 
‘pridge’ could be appropriately applied. 

Certainly no bridge can be 
burned that would be more mischiev- 
ously disastrous in its consequences 
than the one intended to support the 
rapidly passing train freighted with 
human life. Our only surprise is that 
a severer punishment is not prescribed 
for the burning of such structures, 
than for that of the bridge spanning 
the ordinary wagon way.’ Duncan v. 
State, 29 Fla. 439, 453, 10S 815. 


18. Cross references: 

Interference with: 
Signaling devices see infra § 2338. 
Switches see infra § 2339. 

Putting obstruction on track see infra 
§§ 2341-2348. : 4 

Train wrecking see infra §§ 2350, 
2351. 


19. See statutory provisions. 


268 SW 11. 


[a] Illystration.—Where statutes 
made it an offense to endanger human 
life by derailing a train through plac- 
ing an obstruction on the track, or 
by removing or burning any part of 
the right of way, a defendant who en- 
dangered life by causing an engine to 
run off the track into a turntable pit 
is not guilty of an offense under such 
statutes. State v. Craig, 167 Ark. 314, 


268 SW 11 
21. See statutory provisions. 
22. Thacker v. Com., 85 SW 1096, 


27 KyL 620. 


[a] For instance, where a boy 
stealing a ride on a train turned an 
angle cock, applying the air brakes in 
such a way that there was danger of 
derailing the train, he could not be 
convicted under the statute if he act- 
ed innocently and without knowledge 
of the possible consequences of his 
act. . Thacker v. Com., 85 SW 1096, 
27 KyL 620. 


oe Burning bridges see supra § 
2334. 

24. See statutory provisions. 

25. Davis v. State, 51 Nebr. 301, 70 
NW 984. 

26. See statutory provisions. 

27. State v. Walsh, 43 Minn. 444, 45 
NW 721. 


[a] Fence along right of way.— 
“The things particularly stated are of 
one kind or class,—that is, all are 
parts of the railroad; and the safety 
of every train that may pass over the 
road is necessarily and immediately 
dependent upon the condition of these 
things. The fences along the road 
are not a part of the road-bed, and 
affect the safety of the trains only as 
they may prevent intrusion upon the 
railroad from the adjacent lands. The 
danger from an unauthorized inter- 
ference with the fence is not the same 
as that from acts affecting the condi- 
tion of the road and the track; and 
the construction of the act contended 
for by the state has not the support 
of the fact that the reason for the 
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tion of a railroad, with intent to throw trains from 
the track,?§ it is not an essential element of the crime 
that there should be a specific intent to injure the 
railroad,?® or to kill and cripple its employees and 
passengers. °° 

[§ 2338] 3. Disturbance of Signals and Switches** 
—a. Signals or Signal Devices.** Under a statute 
making it a misdemeanor for any person, other than 
a duly authorized employee, to touch, disturb, or in 
anywise interfere with railroad signal lights or wires, 
and providing that malice shall be presumed from 
such an act,?* actual malice or criminal intent is not 
an element of the offense.** 


Switch light.25 Under a statute making it an 
offense willfully and maliciously to tear up, displace, 
break, or disturb any rail or other fixture attached 
to the track or switch of any railroad in operation,*® 
breaking a switch light is an offense.” 


[§ 2339] b. Switches.?® Under a statute mak- 


ing it an offense to disturb or displace a rail or switch ~ 


constituting part of a railroad track,’® voluntary 


enactment was obviously the same, as 
respects. the fences, as the roadbed 
and track. Of course, the word ‘struc- 
ture,’ in this connection, may be of 
effect. It doubtless would embrace a 
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33. See statutory provisions. 
34. State v. Ford, 26 Del. 469, 471, 


“The act of disturbing the signal 
system of a railroad, is recognized, by 


intoxication is no defense.4° Under a statute mak- 
ing it an offense willfully and maliciously to throw, 
out a switch with the intention of derailing any 
train,4? the term “throw out” means any displace- 
ment of a switch.*? 

[§ 2340] 4. Obstruction of Trains and Tracks** 
—a. Without Putting Anything on Track.*+ Under 
a statute making it an offense to “obstruct or cause 
to be obstructed, any engine or carriage using any 
railway,’’*® the obstruction need not be physical to 
be within the statute.4¢ Under a statute providing 
that whoever “obstructs any engine or carriage pass- 
ing upon a railroad, or endangers the safety of per- 
sons conveyed in or upon the same,” is guilty of an 
offense,** improperly pulling the bell rope to stop a 
train is not an offense.*® 


[§ 2341] b. By Putting Obstruction on Track*?— 
(1) In General. 
utes making it an offense to place an obstruction on 
a railroad track®® which have been enacted to prevent 
indiscriminate and wholesale injury of persons on 


Burning bridge see supra § 2334. 
Derailment generally see supra §§ 
2335-2337. 


Disturbance of signal or switch see 
supra §§ 2338, 2339. 


[§§ 2337-2341 


In some jurisdictions there are stat- . 


trestle-work supporting the track, al- 
though it might not be properly desig- 
nated by thé word ‘bridge.’ It might 
include the earth road-bed under the 
track at a point where there was no 
‘embankment.’ On the other hand, it 
would not include a section-house by 
the track used for housing: a handcar, 


and the tools of the section-men, al-, 
though such a structure would be dis-. 


tinctly : within the express terms: of 
the law.’. 
444, 446, 45 NW 721. 


28. See statutory provisions. 


29. State v. Johns, 124 Mo. 879, 27. 


SW 1115. 
30. State v. Johns, supra. 


[a], Removing rail to secure re- 
ward.—‘“It is earnestly insisted by 
counsel for defendants that as defend- 
ants removed the rail from the track 
only for the purpose of affording 
themselves an opportunity of com- 
mending themselves to the railroad 
company and thereby procuring a job 
or employment by the company, and 
perhaps a reward from the passengers, 
under the mistaken view that they 
were indebted to defendants for avert- 
ing a wreck of the train, and not with 
the malicious, intent of derailing the 
train and .imperiling the lives and 
limbs of the passengers and opera- 
tives, defendants can not be convicted, 
under the evidence, of the offense 
charged. To this contention 
we cannot yield our assent. . 

The mere fact that defendants not 
only intentionally removed the rail, 
in violation. of the statute, but also 
intended thereby to place the com- 
pany under an obligation to them to 
give them lucrative employments, and 
the passengers to pay them a reward 
for a supposed virtuous act, 
sense deprives the act of removing 
the rail of its criminal character, but, 
on the contrary, aggravates it. These 
ulterior purposes were wicked and 
fraudulent in themselves, but they 
were not needed to make the offense 
complete; that was done when they 
intentionally did: the act which the 
law declared was a felony.” State v. 
Johns, 124 Mo. 379, 385, 27 SW 1115. 


31. Train wrecking see infra §§ 
2350, 2351. 


32. Bronte ecsis. as “obstruction”’ 


_ see infra § 2 


State’ v. Walsh, 43 Minn. 


in no] 


all as an act fraught with great dan- 
ger and consequent peril to those who 
travel. The danger and peril when 
created, exist and remain regardless 
of the motive or intent with which 
they were created. Therefore the law 
has made unlawful the mere act of 
touching, disturbing or in any wise 
interfering with the signals, signal 
lights and signal wires ‘of a railroad, 
by one not authorized to do so, and 
when the act is proven to have been 
done it is considered by the law to 


jhave been done maliciously and the 


act alone constitutes the crime. Proof 
that it was done ignorantly, innocent- 


| ly, or in the spirit‘of play or mischief 


rather than of malice, is no defense 
and can neither be received nor con- 
sidered.” State v. Ford, supra. 


Pied Switches generally see infra § 


36. See statutory provisions, 


37. Rooney v. Com., 102 Ky. 373, 
43 SW 689, 19 KyL 1390. ; 


[a]. Switch light is “fixture at- 
tached to the track or switch” and its 
destruction an offense within the ap- 
plication of the statute. Rooney v. 
oR 102 Ky. 373, 43 SW 689, 19 KyL 


38. Disturbance of switch light sce 
supra § 2338 text and notes 36, 37. 


see wrecking see infra §§ 23850, 


39. See statutory provisions. 


40. Conley v. Com., 98 Ky. 125, 32 
SW 285, 17 KyL 678. 


Intoxication as defense generally 
see Criminal Law §§ 81-87. 


41. See statutory provisions. 


42. Peo. v. Feehan, 48 Colo. 
111 P 241. 


[a] Technical railroad meaning of 
“throw out” as applied to a switch 
may be to dig it up and remove it en- 
tirely, but the term as used in the 
statute is any displacement thereof, 
so that a defendant. indicted for 
“throwing out” a switch is guilty if 
he merely displaces it so that a train 
is derailed without bodily digging it 
up and removing it. 
48 Colo. 535, 111 P 241. 


43. Obstruction by: 


535, 


Peo. v. Feehan, | 


Stopping trains: i 
To commit robbery see infra § 2349. 
Without authority see infra § 2352- 


Train wrecking see infra §§ 2350, 2351. 


44. Putting physical obstruction on 
track see infra § 2341 et seq. 


45. See statutory provisions. 


46. Reg.v. Hardy, L. R.1C. C. 2785 
Reg. V.; Hadfield, L. Riel ©. Car2b3g22. 
L. T. Rep. N. S. 664, 665. 


“Anything which has the effect of 
preventing a train going on at its 
ordinary speed would be an obstruc- 
tion within the meaning of the Act.” 
Reg. y. Hadfield, supra. 

[a] Altering signals.—Reg. wee 
Hadfield, L. R. 1.C. C. 253. 

[b] Making signal with arms, 
after mode of inspectors os line.— 
Regt svar Hardy ia. Rid i Gwen 7s. 

ANE ec of signals generally see 
supra § 23 

47. See Para provisions. 

48. Com. v. Killian; 109 Mass. 345, 


347, 12 AmR 714 [dist Rex v. Had- 
field, supra note 46]. 


“The law was not intended to apply 


to a case where the train is stopped 
by an engineer, or other person having 
control, in consequence of a false sig- 
nal communicated in this manner by 
a passenger. That is a proper and a 
contemplated mode of stopping the 
train, to be used in case of accident or 
necessity, not only by officers in 
charge, but by passengers; and the 
act, however improper, and whatever 
may be its motive, cannot be regarded 
as ordinarily or directly dangerous to 
any one. If the terms of the statute 
do not imply an actual physical ob- 
struction, they at least require some- 
thing more than the use of the 
agencies here employed.” 
Killian, supra. 


Stopping rae without authority 
see infra § 23 


49. Cross sueskdh tan 
Burning bridges see supra § 2334. 
Obstructing trains without placing 
anything on track see supra § 2340. 
Removal or destruction of roadbed, 
Sacks, and fixtures see supra N 


50. See statutory provisions. 


Com, v. 


For later cases, developments and changes in the law see-cumulative Annotations, same title, page and note number, 


§§ 2341-2346] 


trains,*! the elements of the offense varying with the 
terms of the particular statute.®? 

[§ 2342] (2) Elements of Offense®*—(a) Actual 
Sib eaclien and Injury. Under a statute making it 
an offense willfully to obstruct any engine or carriage 
passing upon any railroad so as to endanger the 
safety of any person conveyed in or upon the same,*# 
it has been held that the offense is complete when 


‘an obstruction of a character to be struck by a train 


and to endanger people thereon is placed upon the 
track,®> even though neither actual obstruction®® 
nor injury®? results. Under a statute making it an 
offense willfully to do or cause to be done “anything 
in such manner as to obstruet,’”®® actual obstruction 
of a train is not essential.®°® Under a statute mak- 
ing it a felony willfully and maliciously to place an 
obstruction on a railroad track so as to endanger the 
safe running of a locomotive and ears, or any of 
them,*° a defendant may be convicted although no 
injury was caused thereby.®! 

[§ 2343] (b) Character of Obetiaction: Any ob- 
struction impeding or endangering the free passage of 
a train over the track is of the character denounced 
by the statutes.°? But if the obstruction by reason 
of its physical character or the manner of its plac- 
ing would not impede nor endanger the passing of 
trains, it is not within the statute.°* Under a stat- 
ute making it an offense willfully to place any ob- 
struction upon a railroad whereby the life of any 


51. Peo. v. Dunkel, 39 Mich. 255, 
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person may be endangered,*‘ the obstruction may be 
a foreign substance designed to render the rails tod 
slippery to hold the train.®® 


[§ 2344] (c) Character of Vehicle Obstructed. 
Under statutes providing that whoever willfully and 
maliciously puts upon the track of any railroad any 
kind of obstruction so as to endanger the safe run- 
ning of the locomotive and ears, or either or any of 
them, is guilty of a felony, and if death results shall 
be hanged,°® defendant cannot be convicted of the 
felony for placing an obstruction on a track which 
derails a hand ear,*™ and if death results from the 
derailing of the hand car defendant cannot be hanged 
for the offense created by such statute.®® 


[§ 2345] (d) Character and Ownership of Road. 
Under a statute making it an offense willfully to do 
or cause to be done anything in such manner as to ob- 
struct a railroad track so as to endanger the “per- 
sons conveyed” by engines or ears thereon,®® it is an 
offense to obstruct the track of a road in course of 
construction but in use for the conveyance of work- 
men.*° Under a statute making it an offense to place 
an obstruction on a railroad track whereby the life 
of any person may be endangered,*! the ownership 
of the railroad is immaterial.7? 

[§ 2346] (e) Danger to Human Life.7* Under a 
statute making it an offense for a person willfully, 
maliciously, or wantonly to place any obstruction 
upon a railroad track,7* it is not an essential element 


Harris v.,State, 14 Lea (Tenn.) 


258. 

“Placing obstructions upon. the 
track with intent to throw off the 
train was perhaps the most common 
instance of the criminal conduct for 
which special legislation was needed, 
but this was only one of many ways 
in which great and indiscriminate in- 
jury might be inflicted, and the stat- 
ute was made general to embrace all 
similar cases, and not with any pur- 
pose to make new provisions for crim- 
inal assaults which were already suffi- 
ciently provided for.” Peo. v. Dunkel, 
supra. 

52. See infra §§ 23842-2347. 

53. Danger to human life see infra 
§ 2346. 

54. See statutory provisions, 


55. State v. Kilty, 28 Minn. 421, 
422, 423, 424, 10 NW 475. 
56. State v. Kilty, 28 Minn. 421, 


Supra. 


“Does the word ‘obstruct’ here used 
mean an actual stoppage or impeding 
the passage of such engine or carriage 
by its coming in collision with some 
obstacle placed in its way? Or is the 
act, Which the statute declares crim- 
inal, complete when an obstacle is 
placed on a railway in such a manner 
that any train in passing may strike 
it, and of such a character that the 
safety of persons conveyed will be 
endangered if a train come in col- 
lision with it? . . . We hold that 
where one wilfully places on a rail- 
road track, used by and on which en- 
gines and carriages conveying per- 
sons are likely to pass, any obstruc- 
tion likely to produce disaster to such 
engines or carriages, and to en- 
danger the safety of the persons con- 
veyed, he is guilty under section 63.” 
State v. Kilty, supra. 

57. State v. Kilty, supra. 

“The obstructing declared criminal 
is not such only as causes injury to 
persons conveyed, but it is such as 
causes. danger to therh. . . . The 
danger may be more or less remote 
as the train is more or less distant 


from the obstacle, as the probability aoe 


is greater or less that the obstacle 
may be removed in time; but it exists, 
—the safety of the persons conveyed 
is to a greater or less degree endan- 
gered. Its the fact that their safety 
is thus endangered, and not the de- 
gree of danger, which is a constituent 
of the offence.” State v. Kilty, supra. 


58. See statutory provisions. 

59. Reg. v. Bradford, Bell C. C, 268, 
169 Reprint 1257. 

[a] Obstruction removed before 
impeding train.—Reg. v. Bradford, 
Bell C. C. 268, 169 Reprint 1257. 


60. See statutory provisions. 


re Harris v. State, 14 Lea (Tenn.) 

62. Sanders v. State, 118 Ga. 329, 
45 SH 365; State v. Kilty, 28 Minn. 
421, 10 NW 475; Peo. v. Adams, 16 
Hun (N. Y.) 549;. Reg. v.. Bradford, 
Bell C. C. 268, 169 Reprint 1257; Reg. 
v. Holroyd, 2 M. & Rob. 339, 174 Re- 
print 308. 

[a] Iron bar.—Sanders v. 
118 Ga. 329, 45 SE 365. 

{b] Docomotive.-—Placing a loco- 
motive engine in a part of the track 
where it endangers the passage of a 
train is an offense. Peo, v. Adams, 16 
Eun (Ni ¥-)7549. 

63. Bullion v. State, 7 Tex. A. 462. 


[a] Iron bar light enough for one 
man to remove by hand and which, so 
far as the evidence showed, might 
have proved no obstacle to a moving 
train. Bullion v. State, 7 Tex. A. 462. 

64. See statutory provisions. 

65. Tuller v. State, 58 Tex. Cr. 571, 
573, 126 SW 1158. 

“What this obstruction shall be the 
law does not undertake to define. 
Clearly it might be any substance the 
effect of which would be to endanger 
human life.’ Tuller v. State, supra. 


[a] Axle grease and soap.—Tuller 
v. State, 58 Tex. Cr. 571, 126 SW 1158. 


66. See statutory provisions. 


Murder generally see Homicide §§ 
59-109. 


State, 


68. Harris v. State, supra. 


‘ [a] Reason. for rule.—‘“It is obvi- 
ous that the Legislature, when speci- 
fying the obstructions and other 
enumerated offenses that endangered 
the ‘safe running of the locomotive 
and cars,’ or either or any of them, 
had in view trains or cars moved by 
an engine propelled by steam, or in 
some manner connected ~with | the 
movements of an engine so propelled. 
The main and great purpose of the 
Legislature was to protect the travel- 
ing public and its commerce in their 
transportation over railroads by 
steam, and those engaged in this serv- 
ice, so as to secure to both safety, 
and, at the same time, rapid transit. 
It was not intended by these acts to 
denounce this severe penalty of death 
for throwing from the tracks, by an 
obstruction, a hand-car propelled by 
employes and used for the purpose of 
keeping the tracks in repair and free 
from obstructions.” re aaa v. State, 
14 Lea (Tenn.) 485, 


69. See my ae a tt: 


70. Reg. v. Bradford, Bell. C:-C: 
268, 169 Reprint 1257. 


[a] That road is not open for pub- 
lic traffic does not affect the liability 
for obstructing the track where the 
road is in operation and being used 
for the conveyance of workmen and 
materials. Reg. v. Bradford, Bell C. 
C. 268, 169 Reprint 1257. 


71. See statutory provisions. 


72. Clay v. State, 65 Tex. Cr. 590, 
592, 146 SW 166. 


“The offense in this case is the plac- 
ing of an obstruction upon the track 
of a railroad, whereby the life of any 
person might be endangered, and it 
would be immaterial whether the own- 
er was a private individual, corpora- 
tion, or joint stock company.” Clay 
v. State, supra. 

73. Actual obstruction or injury 
see supra § 2342. 

74. See Statutory provisions. 
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of the crime that the obstruction should endanger 
human life.7®> Under a statute making it an offense 
to place an obstruction on a track that “might” en- 
danger human life,’® it is not essential to conviction 
that the obstruction “must” endanger human hfe;** 
but it is necessary that it be of a description that 
might endanger life.7® 

[§ 2347] (f£) Intent and Malice.7® Under a stat- 
ute making it an offense willfully to do any act to 
obstruct the free passage of a railway,*®° it is essen- 
tial to conviction that there should have been an in- 
tent to obstruct. Under a statute making it an 
offense wantonly or maliciously to place any obstrue- 
tion or impediment upon a railroad,®* it is not an 
essential element of the offense that there should be 
an intent that the ears or trains should be derailed 
by the obstruction or impediment.®* Under a stat- 
ute making it an offense willfully and maliciously to 
place any obstruction on the track of any railroad 
whereby the life of any’ person may be endangered,** 
an actual intention to endanger the life of any per- 
son is not an element of the crime.*® 

Purpose. Under a statute making it an offense 
willfully and maliciously to put upon the track of any 
railroad any kind of obstruction so as to endanger 


84. 
85. 
80. 


75. State v. Bisping, 123 Wis. 267, 
270, 101 NW 359. 


“The placing of the obstruction on 
the railroad track, or the doing of any 
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See statutory provisions. 
State v. Beckman, 57 N. H. 174, 


“The statute offence 


[§§ 2346-2348 


the safe running of the locomotive and ears, or ei- 
ther or any of them,*® it is not essential that the pur- 
pose of defendant. should be to wreck the train.’? 
Under statutes neither expressly nor by necessary 
implication making destruction of the road a part of 
the offense,** a purpose to destroy railroad property 
is not essential to the offense.*® Under a statute 
making it an offense willfully and maliciously to 
place any obstruction on a railread track, whereby 
the life of any person may be endangered,°° it is not 
essential to conviction that defendant’s purpose 
should have been to endanger human life if the nat- 
ural result of his act was to do so.91 


Malice. Where malice is an essential element of 
the statutory offense,®* it may be implied from the 
act.?* 3 
[§ 2348]! (3) Defenses.°* The absence of an es- 
sential element of the crime®® is of course a valid 
defense to a prosecution for putting an obstruction on 
a railroad track. 


It is ordinarily no defense that defendant owned 
the land over which the track passed,®® or that the 
railroad had breached the contract under which it 
claimed a right of way.?? 


: said railroad.’ The language of the 
statute does not cover these elements, 
nor is it necessary to include them 
by construction to give the statute a 


is complete] reasonable significance and effect. e 


of the other acts forbidden by the 
statute, constitutes and completes the 
offense. From this interpretation it 
must follow that the act complained 
of need not prevent the safe running 
of trains or endanger human life to 
constitute the offense charged.” 
State v. Bisping, supra. 


76. See statutory provisions. 

ae Cox v. State, (Tex. Cr.) 59 SW 
903. 

78. Morrison v. State, (Tex. Cr.) 25 


SW (2d) 617; Bullion v. State, 7 Tex. 
A. 462. 


79. Generally see Criminal Law §§ 
41-50. 

80. See statutory provisions. 

81. Batting v. Bristol, etc., R. Co., 


3 L. T. Rep. N.S. 665. 


[a] Accidental obstruction.— 
Where defendant was driving a wagon 
across a railway track, and the wagon 
became entangled with a crossing gate 

‘and got stuck on the track, so that a 
collision took place before defendant 
could get it off the track, defendant 
may have been careless but had no in- 
tention to obstruct the track and was 
therefore not guilty under the stat- 
ute. Batting v. eee etc., R. Co., 
3 L: T. Rep. N. S. 665 


82. See statutory provisions. 


83. Clifton v. State, 73. Ala. 473, 
479. 

“Tt is apparent that the statute de- 
clares particular acts, violative of the 
rights ef others, wrong and unlawful. 
If these acts, or either of them, should 
be done intentionally, the criminal in- 
tent, the intent to do a wrongful, un- 
lawful act, exists, and the offense is 

complete. Ulterior consequences, 

wicked in themselves, may be intend- 
ed, and if they are intended, the crim- 
inality of the act is aggravated, and 
it is deserving of more grievous 
punishment. The intent that such 
consequences shall result is not es- 
sential to the completion of the of- 
fense. That is complete when the act 
is done, which in itself is legally 
wrong.” Clifton v. State, supra. 


when an obstruction whereby the life 
of any person may be endangered is 
wilfully and maliciously placed upon 
the railroad track.” State v. Beck- 
man, supra, 


86. See statutory provisions. 


87. Crawford v. Giete: 15 Lea 
(Tenn.) 343, 54 AmR 4 


[a] To secure eee is in- 
sisted that, as the prisoner placed the 
obstructions upon the road with a 
view to advance his own interest, in 
the procurement of a job or other re- 
ward for notifying the company’s 
agent of the obstruction, and not in- 
tending a wreck, the jury wag not 
warranted in finding the verdict. We 
do not think the purpose of the ac- 
cused, as afterwards declared by him, 
can avail A! - He not only 
risked the ruining of the train he sig- 
naled, but also of such as might be 
traveling a contrary direction, and 
voluntarily admits in his confession 
that if his signal had not been seen, 
or had been unheeded, all would have 
gone down together. If in his run to 
meet the train he had fallen, or if he 
had been off time, or any accident had 
occurred to prevent him from success 
in the attempt, a wreck was inevita- 
ble. All these risks were existing, 
yet he undertook to overcome them, 
and in the undertaking endangered 
the running of the train and the lives 
of the agents and passengers. His 
was an experiment that he could not 
possibly know would succeed. The 
want of such knowledge made the 
danger aimed against by the statute.” 
Crawford v. State, 15 Lea (Tenn.) 343, 
344, 54 AmR 423. 


88. See statutory provisions. 


Injury ee railroad generally see 
infra § 235 


89. ae v. Bisping, 123 Wis. 267, 
270, 101 NW 3859. 


“Nor does the offense include as a 
necessary ingredient that the obstruc- 
tion be placed on the track or that 
any of the prohibited acts be com- 
mitted ‘for the purpose of unlawfully, 

maliciously, and wantonly destroying 


State v. Bisping, Supra. 


90. See statutory provisions. 
91. State v. Beckman, 57 N. H. 174. 
{a] -Purpose merely to annoy.— 


Where defendant placed an obstruc- 
tion on a railroad track merely for the 


; Purpose of annoying persons using a 
hand car, but the presence of such ob- 


struction actually endangered the 
lives of the riders on the fast moving 
hand car, defendant’s act and intent 
were within the condemnation of the 
HF eg State v. Beckman, 57 N. H.. 


92. See statutory provisions. And 


see Criminal Law §§ 42, 44. 


93. State v. Hessenkamp, 17 Iowa 
25. See Allison v. State, 42 Ind. 354 
(holding that malice and willfulness 
may be implied from placing an ob- 
struction on a track but need not 
necessarily be implied from such act). 


[a]  Illustration.—Malice. will be 
implied if defendant’ knew that trains 
were being operated on the road and 
he intentionally placed the obstruc- 
tion upon the track unless he can 
show that it was put there for a law- 
ful purpose. State v. Hessenkamp, 
17 Iowa 25. 


94, In criminal prosecutions gen- 
erally see Criminal Law §§ 52-70. 


95. See supra §§ 2343-2347. 
anere State v. Hessenkamp, 17 Iowa 
[a] Rule applied.—That defendant 


owned the land over which a railroad 
passed, and had never released the 
right of way to the same, was no de- 
fense to a prosecution for placing ob- 
structions on the track of such road 
at a point on his own land. State v. 
Hessenkamp, 17 Iowa 25, 


97. State v. Hessenkamp, supra. 


“Tf the railway company had failed 
to observe the covenants of their con- 
tract, the law afforded the defendant 
an ample and prompt civil remedy, 
and would not, of course, tolerate a 
resort to a felony which might im- 
peril the lives of many innocent par->: 
ties.” State v. Hessenkamp, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2349-2352] 


[§ 2349] 5. Stopping Trains To Commit Rob- 
bery.°S Under a statute making it an offense to stop 
a train with intent to commit robbery thereon,®® the 
offense created is distinct from robbery,! and it is 
not an element of the crime that there should have 
been an intent to rob any particular person or cor- 
poration.” 


{[§ 2350] 6. Train Wrecking’—a. In General. 
There are statutes in some jurisdictions making it an 
offense to wreck, or attempt to wreck, a railroad 
train,* the elements of the offense depending on the 
particular provisions of the statute creating it.6 An 
act designated as one relating to train wrecking, and 
containing in its body a provision making it an of- 
fense unlawfully to board a train with intent to rob 
the train,® creates a new offense’ distinet from train 
robbery,® and designed to prevent train wrecking.® 
The provision relative to intent to rob the “train” is 
not meaningless, but should be construed as referring 
to an intent to rob persons on the train.?° 


[§ 2351] b. Elements of Offense. Under a stat- 
ute making it an offense to wreck a train with intent 
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to rob,1+ the element of train wrecking is an essen- 
ital element of the offense.12, Under a statute making 
it an offense fo wreck a railroad train,!® it is not an 
essential element of the offense that the railroad 
should be chartered.t1* Under a statute making it 
a felony to “wreck or attempt to wreck” a railroad 
train, the actual wrecking accompanied by any wrong- 
ful act tending to produce such a disaster would be 
a crime, irrespective of intent to wreck,!® but to con- 
stitute a criminal attempt, where no wrecking ensues, 
an intention or purpose to wreck is essential.1® 


[§ 2352] 7. Unauthorized Operation of Railroad 
Vehicles.17 Under a statute in one part of a sec- 
tion requiring a railroad on all nonstop trips of over 
a specified length to provide apparatus by which in 
cases of necessity passengers may signal employees 
or automatically stop the train, and in another part 
of the section making it an offense for the passenger 
to use the apparatus without reasonable cause,'® mis- 
use of such apparatus on a trip where the furnishing ~ 
thereof was not required is nevertheless an offense.!® 
Under a statute making it an offense mischievously or 


98. Burglary of car see Burglary 
§§ gd and also § 57 text and note 
de felis d 


Robbery in general see Robbery [34 
Cye 1795). 
hs wrecking see infra §§ 2350, 


99. See statutory provisions. 


1. State v. West, 157 Mo. 309, 317, 
57 SW 1071. 


“The offense under the statute is 
not robbery, but stopping a train with 
intent to commit robbery thereon.” 
State v. West, supra. 


2. State v. West, supra. 


[a] Evidence held sufficient to 
support conviction.—State v. Ken- 
nedy, 154 Mo. 268, 282, 55 SW 293. 


3. Derailment see supra §§ 2335- 
2337. 


Obstructing trains and tracks see 
supra §§ 2340-2348. 

Stopping trains to commit robbery 
See supra § 2349. 


4. See statutory provisions. 
5. See infra § 2351. 
6. See statutory provisions. 


7. Peo. v. Thompson, 111 Cal. 242, 
43 P 748. 


[a] “Train wrecking” is the name 
of the crime. Peo. v. Thompson, 111 
Cal. 242, 43 P 748. 


8 Peo. v. Lovren, 119 Cal. 88, 90, 
51 P 22, 638; Peo. v. Thompson, 111 
Cal. 242, 43 P 748. 


“Wvery provision of the act directly 
applies to train wrecking, and .. 
the provision quoted does not apply 
to train robbery. Indeed, robbery of 
a train is not made an element of the 
offense under any provision of the act, 
and is in no way material in proving 
a case upon an information like the 
one before us. Prior to the passage 
of this act there was ample law in 
this state covering all cases of rob- 
bery, and no legislation was demanded 
to that end. This provision of the act 
was clearly made to prevent train 
wrecking, and in that respect stands 
exactly as all other provisions of it.” 
Peo. v. Lovren, supra. 


9. Peo. v. Lovren, supra; .Peo. v. 
Thompson, 115 Cal. 160, 46 P 912; Peo, 
v. Thompson, 111 Cal. 242, 43 P 748, 

[a] “The whole tenor and purpose 
of the act is directed against train 
wrecking, and this is true as to sub- 
division 2 equally with all other sub- 


[52 C. J.—50]J 


i 


divisions. At first glance that clause 
would seem to be directed toward the 
suppression of the crime of robbery, 
but the offense of robbery is only in- 
cidentally involved, and the preven- 
tion of the wrecking of the train, and 
the consequent and natural results 
following, of injury and death to the 
passengers, is its prime purpose. 

Hence we say that every part 
and clause of the act is directed to- 
wards the suppression of train wreck- 
ing.’ Peo. v. Thompson, 111 Cal. 242, 
246, 43 P 748 [quot Peo. v. Lovren, 
119 Cal. 88, 90, 51 P 22, 638; Peo. v. 
pene 115 Cal. 160, 164, 46 P 


10. Peo. v. Lovren, 119 Cal. 88, 51 
P 22, 638. 


[a] Terms construed.—(1) “The 
- . . point is made that there can 
be no such thing as robbing a pas- 
senger train, and that the statute in 
that regard is meaningless. ‘Robbing 
a store,’ ‘robbing a safe,’ and ‘rob- 
bing a train’ are every-day, ordinary, 
and common expressions. Very pos- 
sibly it is in this sense that the legis- 
lature used the verb ‘rob’ and not 
in connection with the_ technical 
meaning of the offense of robbery. 
But aside from this the trial court 
told the jury what constituted rob- 
bing a train, and no complaint is here 
made that such instruction as to the 
law was not sound.” Peo. v. Thomp- 
son, 111 Cal. 242, 252, 48 P 748. (2) 
‘Tt is. . . Claimed “that to charge 
the defendant with unlawfully board- 
ing a passenger train with intent to 
rob the same does not charge a pub- 
lic offense, for the reason that the 
phrase ‘robbing a passenger train’ is 
meaningless, and implies a legal im- 
possibility. . The act in this par- 
ticular must not be nullified by the 
courts, if any other course in legal 
reason can be pursued, and we deem 
its weaknesses not so bad as to abso- 
lutely condemn it. As already sug- 
gested, it is aimed at the prevention 
of train wrecking, and, such being 
the purpose of the-act, it may be said 
that a person is guilty of the offense 
charged by this information when he 
unlawfully boards a passenger train 
with the intention to take, by force 
and intimidation, the control and 
management thereof from the em- 
ployees, and thereupon to commit pos 
ceny or robbery thereon.” Peo 
Lovren, 119 Cal. 88, 90, 51 P 22, 633." 


11. See supra § 2350 text and note 
6 et seq. 


12. Peo. v. Thompson, 115 Cal. 
160, 46 P 912. 

[a] Boarding previously wrecked 
train with intent to rob.—The stat- 
ute applies only to an operative train 
which is being uséd, so that it is not 
an offense under the statute to board 
an already wrecked train with intent 
to rob. Peo. vy. Thompson, 115 Cal. 
160, 46 P 912. 


13. See statutory provisions. 


14. Hodge v. State, 82 Ga. 643, 646, 
9 SE 676. 


“We think the act is applicable to 
any railroad whatsoever, and that the 
question of whether it has been char- 
tered or not could not properly be 
raised. This was a railroad de facto, 
whether one de jure or not. The lan- 
guage of the act, neither in its title 
nor its body, suggests any restric- 
tions whatever to railroads of any 
given class or kind.” Hodge v. State, 
supra. 

{a] Private logging road.—Hodge 
v. State, 82 Ga. 643, 9 SE 676. 


15.. Nowell v. State, 94 Ga. 
21 SE 591. 


16. Nowell v. State, supra. 


17. Stopping train: 
As “obstruction” see supra § 2340. 
To commit robbery see supra § 2349. 


18. See statutory provisions. 


19. Jones v. Bithell, pee TKS 
B. 219, 120 L. T. Rep. N. . 344, 345. 


“The meaning of the viene of the 
Act is undoubtedly this, that the 
railway company must supply appara- 
tus for stopping a train upon certain 
trains, otherwise they break the law. 
Upon certain other trains there is no. 
legal obligation to supply the ap- 
paratus, but in many cases it is there, 
because a train may sometimes be 
utilised for making journeys of twen- 
ty miles and over without stopping, 
whereas at other times it is only re-. 
quired for shorter journeys. When 
the apparatus is there the public are 
bound to respect it and not to use 
it in such a way as the present re- 
spondents used it, but only to use it 
if there is in the words of the sec- 
tion, reasonable and sufficient cause. 
It does not appear to me to matter in 
the least whether the apparatus. 
should or should not be there ac- 
cording to law. By interfering with 
the apparatus without reasonable and 
sufficient cause, I think that the re- 
spondents were guilty of an offence 


588, 
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maliciously to release the brakes upon, move, or set 
in motion any railroad car,?° a hand car is a “ear” 
within the meaning of the statute.21_ Under a stat- 
ute providing that any person who “without per- 
mission shall run or place on any railroad track any 
hand car shall be punished” by fine or imprison- 
ment,?? the term “hand ear’ has been stated to in- 
clude “motor car” or “railroad velocipede.”?* 


[§ 2353] HE. Shooting or Throwing Missiles at or 
in Trains, Cars, and Engines—1. In General. There 
are statutes in some jurisdictions making it an of- 
fense to shoot at or in trains, or to throw missiles at 
trains,?4 the elements of the offense depending on 
the particular provisions of the statute creating it.?® 


Distinctions. The crime is distinct from malicious 
mischief?°® and trespass.?7 


Purpose of such statutes is to protect people on 
the locomotive or ears,?® and not to protect the rail- 
road’s property.”° 

[§ 2354] 2. Elements of Offense. Danger to life 
or safety in general. Under statutes of this char- 
acter?° it is ordinarily essential to commission of 
the offense that the shooting?! or the missile throw- 
ing?? should have been of a character to endanger 
human life or safety. 


Shooting at. Under a statute making it an offense 
to shoot at or into any railroad car, locomotive, or 
train with intent to injure such car, locomotive, or 


within the meaning of the section.” 36. 
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Burkhart v. Com., 119 Ky. 317, [a] 


Volie on ae ROR cy a 


~ [g§ 2352-2354 


any person thereon or therein,?* shooting completes 
the offense irrespective of actual striking.** Under 
a statute making it a felony to shoot at a railroad 
passenger coach,®> the offense consists in shooting at 
a coach in fact having passengers even if not a “pas- 
senger coach” within the usual railroad definition of 
the term. Under a statute making it an offense 
wantonly or maliciously to shoot at or into any loco- 
motive or car of any railroad train, in or on which 
there is any human being,*? it is not essential to com- 
mission of the crime with reference to a locomotive 
that it be attached to a train at the time of the shoot- 
ing.® 

Shooting in. Under a statute making it an offense 
to shoot at, toward, or into any railroad car, or to 
shoot while “in” any railroad car,*® the offense may 
be committed by shooting from the platform*® or 
steps‘! of the ear. 

Throwing missiles. 
misdemeanor for any person to throw any stone, or 
present or discharge any gun or other firearm at any 
railroad train, ear, or locomotive engine,*? it is not 
essential that there be an intent to injure any par- 
ticular person,*® nor to injure the property of any 
railroad.44 Under a statute making it an offense 
for any person willfully to hurl any missile at or 
into any moving train,*® it is not essential to the of- 
fense that the missile thrower should be off the 
train.*® 


Terms construed.—“It would 


Under a statute making it a. 


Jones v. Bithell, supra. 


Pulling bell cord as not “obstruct- 
ing’ see supra § 2340 text and note 
48. 


20. See statutory provisions. 


a1 States vi Lardiff, 101) Me, (552; 
90 A 424, LRA1915A 817. 


22. See statutory provisions. 


23. Ramey v. Oconto Co., 194 Wis. 
541, 217 NW 323 (where the court so 
stated in a case involving a civil ac- 
tion for personal injury). 


24. See statutory provisions. 
25. See infra § 2354. 


26. State v. Leasman, 137 Iowa 
191, 114 NW 1082. 


27. State v. Leasman, supra. 


28. Dority v. State, 5 Ala. A. 208, 
DOM otal, 


29. Dority v. State, supra. 


Offenses against property of rail- 
roads see infra §§ 2355-2357. 


30.. See supra § 2353. 


31. Hamilton v. State, 30 Fla. 229, 
115871523: 


[a] TIllustration.—Under a_ stat- 
ute making it a felony wantonly, or 
maliciously to throw any missile cal- 
culated to produce death or great 
bodily harm, or shoot at or into any 
locomotive or car belonging to, or 
being used by, any railroad company, 
both the missile throwing, and the 
shooting, to be within the condemna- 
tion of the statute, must be such as 
to endanger the lives or safety of 
those on the locomotive or in the car. 
Hamilton v. State, 30 Fla, 229, 11 S 
523 (prosecution for shooting). 


32. Hamilton v. State, supra; Rob- 
inson v. Com., 144 Ky. 111, 137 SW 
833, 


33. See statutory provisions. 
_ 84 State v. Hinson, 82 N. C. 597. 
35. See statutory provisions. 


83 SW 633, 26 KyL 1245 


[a] “The primary object of pro- 
tection being the persons, it is not so 
material in what kind of a car they 
were situated at the time. There- 
fore if the railroad train upon which 
there were passengers consisted of 
one or more cars, whether or not they 
were what are known among railroad 
men as passenger coaches, still they 
would be in fact passenger: coaches, 
so far as the purposes of this act ex- 
tended, and the firing at such train 
is manifestly within the mischief 
sought to be prevented by the stat- 
ute.” Burkhart v. Com., 119 Ky. 317, 
319, 883 SW 6338, 26 KyL 1245. 


37. See statutory provisions. 


88. McGilvery v. State, 8 Ala, A. 
219, 62.S 982. 


[a] Terms construed.—‘‘There was 
some necessity or propriety for the 
use of qualifying words or expres- 
sions to designate the kind of cars 
intended to be brought within the 
protection of the statute, as the word 
‘car’ may be used to describe a: vehi- 
ele having no connection with a rail- 
road. The word ‘locomotive,’ on the 
other hand, standing by itself desig- 
nates an engine which is designed 
and adapted to travel on a railroad. 
. . . We think it may fairly be in- 
ferred from the connection in which 
the words ‘of any railroad train’ are 
used in the statute that thhey were 
intended to qualify the word ‘car,’ 
which they immediately follow, and 
not the word ‘locomotive’; and that 
the statute was intended to apply to 
one who wantonly or maliciously 
shoots at or into any locomotive, in 
or on which there is any human be- 
ing, whether or not: at the time a 
train of cars is attached to it.” Mc- 
Gilvery v. State, 8 Ala. A. 219, 220, 
62 S 982, 


39. See statutory provisions. 


40. Andrews v. State, 
700, 70 SE 111. 


be absurd to contend that the legis- 
lature intended that a person inside 
of a car, shooting out of the window’ 
thereof, would be guilty of a viola- 
tion of this act, while a person who 
was on the platform or the steps of 
the car, and was shooting out of the 
car, would. not be guilty of its vio- 
lation. The context as a whole 
clearly indicates that all the parts of 


the car,—the steps, the platform, the: 


inside, and even the top of the car,— 


aré within the terms of the statute,, 


reasonably construed for the purpose 
of carrying out in full the purpose 
of the legislature. The preposition 
‘in’ as a prefix to the article ‘the’ 
and a noun,—as ‘in the house,’ or ‘in 
the car,’ or ‘in the ship,’-—means not 
only inside the house, or car, or ship, 
but also ‘on the house,’ ‘on the ear,’ 
or ‘on the ship.’’” Andrews vy. State, 
89°Ga.A.8700, 701; 70: SH 21% 


41. Andrews v. State, supra. 


[a] Terms construed.—‘‘We con- 
clude that the trial judge was right 
in his construction of the statute un- 
der which the indictment is framed, 
that the words, ‘or shoot . . . while 
in such car, any gun, pistol, or other 
weapon of any kind,’ include the act 
of a person standing on the platform 
or the steps of the car, who shoots a 
gun, pistol, or other weapon,—in 
other words, that the word ‘in’ in this 
statute means ‘on’ the car, and is 
not restricted to the narrow meaning 
of ‘inside’ or ‘within’ the car.’ <An- 
drews v. State, 8 Ga. A. 700, 702, 70 
SE 111. 


42. See statutory provisions. 


43. State v. Leasman, 137 Iowa 
191, 114 NW 1032. 


44. State v. Leasman, supra. 
45. See statutory provisions. 


46. State v. Ray, 87 Miss. 183, 184, 
Bo" S527, 


“Must one throw the missile while 


8 Ga. A.|he is on the outside of the train in 


order to be guilty? We think not. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2355-2359] 


[§ 2355] F. Offenses against Property of Rail- 
roads*’—1, Injury of Railroad in General.*® Under 
a statute making it an offense wantonly or maliciously 
to injure any railroad which is in use for the trans- 
portation of passengers ‘or merchandise,*® a specific 
intent to injure a railroad is not an element of the 
offense,°° criminal intent being inferred from delib- 
erate commission of the act.°! Under a statute mak- 
ing it an offense willfully to do or cause to be done 
any acts by which any building, fence, construction, 
or work of any railroad corporation, or any engine, 
machine, or structure, or any matter or thing apper- 
taining to the same, shall be stopped, obstructed, im- 
paired, injured, or destroyed,®? it is essential to the 


offense that the party obstructed in the enjoyment } 


of rights must be a railroad ecorporation.®* 

[§ 2356] 2. Purchase or Receipt of Railroad Prop- 
erty without Authorization.®* A statute making it 
an offense to purchase or receive specified articles of 
railroad property without the written consent of the 
railroad’s officers®> has been held valid.°® 

[§ 2357] 3. Trespass.°* Under a statute making 
it a crime unlawfully to enter upon a railroad right 
of way,°® it would seem that there, must be a warn- 
ing notice posted in order to make ‘entry criminal.®® 
Statutes making it an offense for persons other than 
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railroad employees or passengers to get on or off 
engines, cars, or trains®® are aimed at trespassers,°! 
and, it would seem, are inapplicable to railroad em- 
ployees, even though their duties do not include the 
running of trains.°? An ordinance making it a pe- 
nal offense for persons other than passengers or rail- 
road employees to get on or off engines and ears with- 
in the municipal limits has been held valid.®? 


[§ 2358] G. Persons Liable. One who direets an- 
other to place an obstruction on a railroad track is 
liable under a statute making it a criminal offense to 
place an obstruction on a track or do anything to 
obstruct the free passage of the railway.*% 3 

[§ 2359] H. Prosecution—1. Indictment, Infor- 
mation, and Complaint—a. Accusation or Statement 
of Offense. Following general rules,°® an indict- 
ment against a third person for a statutory offense 
affecting the property or operation of a railroad®® 
must allege every fact and circumstance necessary to 
constitute the offense.°* 

Particular allegations held necessary to a state- 
ment of the offense under the varying statutory defi- 
nitions of the crime charged®® include allegations of 
the corporate character of the railroad,®® the connec- 
tion of a car with a railroad’® or its ownership by a 
common carrier,"* the intent essential to the crime,"? 


He can throw into a moving train 
from a platform of it, as well as 
from the ground outside. If he 
throws into a car moving with and 
as part of a moving train, he throws 
into the train. This view comports 
with the purpose to correct a great 
evil, dangerous to passengers and de- 
structive of property.” State v. Ray, 
supra. 

47. 
2334. 


Shooting or throwing Seaiee at 
trains see supra § 2353. 


48. Injury by specific acts see ay 
pra §§ 2334-2351 and infra §§ 23 
2357 


Burning bridges see supra § 


49. See statutory provisions. 

50. Clifton v. State, 73 Ala. 473. 
51. Clifton v. State, supra. 

52. See statutory provisions. 

53. State v. Mead, 27 Vt. 722. 

54. Receiving stolen goods see Re- 


ceiving Stolen Goods [34 Cyc 513]. 


55. See statutory provisions. 

56. State v. Weinstein, 141 La. 
1085, 76 S 208, LRA1917F 706. 

fa] TIllustration.—‘“Act No. 250 of 


1916, p. 523, providing that one who 
purchases or receives for sale, or in 
pledge, or on storage, or for safe- 
keeping, any article of iron, brass, or 
other metal, belonging to a railroad 
company, and which was manufac- 
tured exclusively for railroad pur- 
poses, without the written consent of 
the officers of the railroad company 
owning same to be a misdemeanor, is 
not class legislation. It is an exercise 
of the police power of the state, 
passed in the general interest of the 
public, and for its safety, as well as 
to discourage the pilfering of such 
articles from a publie corporation,” 
and such a statute is valid. State v. 
Weinstein, 141 La. 1085, 76 S 208, LRA 
1917F 706. 


57. Criminal trespass ‘generally 
see Trespass [38 Cyc 1175-1189]. 
58. See statutory provisions, 


[a] 
platform is not part of a railway in 


under that section in respect of tres- 
pass on the platform of a station are 
incompetent. Thomson  v. Great 
 ageg ta ete., R. Co., 2 F.-(Just. Cas.) 


59. See Whalen v. Peerless Casual- 
tye Cour by IN. i297, T3drgA. (642.511 3:9 
AmSR 695 (where, in a civil action 
involving recovery on an insurance 
policy, the court held that to render 
entry on a railroad right of way pun- 
ishable as a crime, under L. [1899] 
e 75 p 316 § 1, and so prevent recov- 
ery of insurance for an accident, it 
must appear that notice warning peo- 
ple not to enter under penalty of law 


was posted at or near the path where; 
‘| people were accustomed to cross, and 


was maintained so that those under- 
taking to enter there could by rea- 
sonable care ascertain its contents). 


Necessity of warning generally see 
Trespass [38 Cyc 1177]. 


60. See statutory provisions. 


61. Diddle v. Continental Casualty 
Co., 65 W. Va. 170, 68 SE 962, 22 LRA 
NS 779. 


62. See Diddle v. Continental 
Casualty Co., supra (where, in an ac- 
tion on an insurance policy, the court 
held that Code [1906] § 4282, making 
it unlawful for persons not passen- 
gers or employees to jump on or off 
railway engines, cars, or trains, does 
not inhibit such conduct in a railway 
employee, although his duties are con- 
fined to work in its shops, and do not 
require him to go on or about its en- 
gines, cars, or trains when in use, so 
that recovery will not be denied as 
for a criminal act where the accident 


‘occurred while deceased was riding 


an engine). 
63. Bearden v. Madison, 
184. 
64. Roberts v. Preston, 9 C. B. N. 
S. 208, 99 ECL 208, 142 Reprint 81. 
[a] Employer directing workmen 
to place stones and rubbish on track. 
—Roberts v.- Preston, 9.C.'°B. N.S. 


73 Ga. 


208, 99 ECL .208, 142 Reprint 81. 


In England a railway station 


the sense ‘of Regulation of Railways: 


Act (1868) § 23, which prohibits tres- 
passing on railways, and proceedings 


65. See Indictments and Informa- 
tions §§ 170-311. 


66. See supra §§ 2331-2357. 
67. Hamilton vy. State, 30 Fla, 229, 
11.-S 523; Chester v. State, 


84 Tex. 
Cr. 269, 270, 206 SW 685. a A 


“The necessary ingredients pro- 
vided by the Legislature constitut- 
ing the offense must be charged in 
the indictment, complaint or informa- 
tion.’”’ Chester v. State, supra. 


68. See statutory provisions. 


69. Sanders v. State, 118 Ga. 788, 
45 SE 602; Kiser v. ‘State, 89 Ga. 
aan 15 SE 495; State ‘v. Mead, 27 Vt. 


[a] Rule applied where offense 
sought to be charged was: (1) Dam- 
aging car by shooting into it. Kiser 
v. State, 89 Ga,. 421, 15 SH 495. (2) 
Placing obstruction on track con- 
trary to statute prohibiting obstruc- 
tion or injury of trains and property 
of railroad corporation. State v. 
Mead, 27 Vt. 722. (8) Unlawful ob- 
struction of railroad. Sanders vy. 
State, 118 Ga. 788, 45 SE 602 (failure 
to allege that railroad obstructed 
was the road of a chartered com- 
pany). 


70, State v. McKenna, 24 Utah 317, 
67%, P 816. 
[a] Disturbance of air brakes.— 


An indictment for closing the angle 
cocks and parting the air hose of 
certain cars is insufficient where it 
fails to allege or show that such cars 
were “attached to or connected with 
any railroad’ as provided in the stat- 
pte siete v. McKenna, 24 Utah 317, 


71. Chester v. State, 84 Tex. Cr. 
269, 206 SW 685. 


[a] Separate coach law; violation 
by passenger.—A complaint alleging 
violation of statutory provisions re. 
quiring carriers of passengers for hire 
to provide separate compartments for 
accommodation of white and negro 
passengers and making it a misde- 
meanor for a passenger to ride in 
compartment not designated for his 
race after having been forbidden to 
do so by the conductor, which failed 
to charge that the interurban car up- 
on which accused was riding was 
owned by a common carrier of passen- 
gers for hire, and which failed to 
state the conductor’s name or that 
his name was not Known, was defec- 


tive. Chester v. State, 84 Tex. Cr. 
269, 206 SW 685. 
State, 107 Me. 474, 


72. Galeo v. 
78 A 867. 
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and the facts showing that human life was endan- 


gered.7 


Particular allegations held unnecessary to a state- 
ment of the offense under the particular statutory 
definition of the crime charged‘ include allegations 
as to the ownership of the road’® or train,’® deserip- 
tion of the particular train,’7” whether the road was 
owned by a corporation,’® or if owned by a corpora- 
tion whether it was legally chartered or organized,’® 
or was a corporation authorized to do business with- 
in the state;®° and, in an indictment for obstruction, 
it has been held unnecessary to make allegations of 
the actual obstruction of any train,*! that the ob- 
struction was such as would endanger the passage of 
trains or throw them from the track;®? to set out 
the names of persons whose lives were endangered ;** 
or to allege that defendant intended to endanger life 


[a] Placing obstruction on track. 
—Under a statute providing that 
whoever willfully and maliciously 
places an obstruction on a railroad 
with intent that any person or prop- 
erty passing on the railroad shall be 
thereby injured, thereby endangering 
human life, shall be imprisoned, it 
must be alleged in the indictment 
and proved or confessed that the ob- 
structions were placed with intent 
that any person or property passing 
on the railroad should thereby be in- 
jured, since such intent is an essen- 
tial element of the crime as defined 
by the statute. Galeo v. State, 107 
Me. 474, 78 A 867, 


73. Hamilton v. State, 30 Fla. 229, 
If S523. 


[a] Rule applied where offense 
sought to be charged was shooting at 
train. Hamilton v. State, 30 Fla. 229, 
11 S 523. 


74, See statutory provisions. 


75. State v. Wentworth, 37 N. H. 
196. 
[a] RBule applied to indictment 


for obstruction. State v. Wentworth, 


27 N: HH. 196. 


76. State v. Leasman, 137 Iowa 
191, 114 NW 1032 (holding, however, 
that if it be necessary to allege the 
ownership of the train, it is a suffi- 
cient allegation to allege that it was 
a train upon the track of a designat- 
ed company). 


77. Turner v. State, 10 Ga. A. 18, 
72 SE 604. 


[a] Rule applied to indictment for 
train wrecking. Turner v. State, 10 
Ga. A. 18, 19, 72 SE 604 (“St is not 
necessary to describe the train with 
particularity; for that does not en- 
ter into the gravamen of the crime. 
An attempt to wreck any train is a 
crime; and, as the offender may not 
know what train he will wreck, the 
State is not required to show what 
train he intends to wreck. The de- 
fendant was informed by the indict- 
ment that he was charged with an 
attempt to wreck a train on'the rail- 
road-track of the Georgia Railroad 
& Banking Company. This was suffi- 
cient to notify him of the gist of the 
charge against him. We likewise 
think both the means and the man- 
ner are sufficiently alleged; it being 
stated that the defendant placed an 
iron article on the railroad-track’’). 


78. State v. Wentworth, 37 N. H. 


196; Clay v. State, 65 Tex. Cr. 590, 
146 SW 166. 


[a] Rule applied where offense 
charged was obstruction. State v. 
Wentworth, 37 N. H. 196; Clay v. 


State, 65 Tex. Cr. 590, 146 SW 166. 


RAILROADS 


or safety.’ 


[§ 2359 


An indictment for throwing or shoot- 


ing at a train need not allege an intent to injure any 


tion.*° 


79. Duncan y. State, 29 Fla. 439, 
10 S 815; Allen v. State, 123 Ga. 499, 
51 SE 506; State v. Wentworth, 37 
N. Hi; 196: 


[a] Rule applied where 
charged was obstruction. 
State, 29 Fla. 439, 10 S 
Wentworth, 37 N. H. 


{b] Shooting at train.—An alle- 
gation that the railroad was “char- 
tered” is not necessary in an indfct- 
ment under Pen, Code (1895) § 511, 
for throwing or shooting at or into 
railroad cars. Allen v. State, 123 Ga. 
499, 51 SE 506 [dist Kiser v. State, 89 
Ga. 421, 15 SE 495] (where the con- 
trary was held on an indictment for 
the same offense but brought under 
a different statute). 


80. Rooney v. Com., 102 Ky. 373, 
43 SW 689, 19 KyL 1390. 


81. State v. Clemens, 38 Iowa 257. 
82. Riley v. State, 95 Ind, 446. 


83. State v. Wentworth, 37 N. H. 
196; Barton v. State, 28 Tex. A. 483, 
13 SW 783. 


84. State v. Beckman, 57 N. H. 
174; Peo. v. Adams, 16 Hun (N, Y.) 
549; 551. 


“The statute declares 
placing of an obstruction, ‘so as to 
endanger the safety of a certain 
train,’ shall be a crime. It does not 
require an affirmative statement in 
the indictment of an intent to endan- 
ger. It is enough if the act is done 
as charged, to wit, ‘so as to endanger 
the safety of a certain train.’ That 
is sufficient to bring the case within 
the terms of the statute.” Peo. v. 
Adams, supra. 

85. State v. Leasman, 137 Iowa 
191, 114 NW 1082. 


86. State v. Warfield, 139 Md. 74, 
114 A 835. 


[a] Indictment for placing ob- 


offense 
Duncan v. 
hace State v. 


that the 


struction upon track.—State v. War-. 


field, 139 Md. 74, 114 A 835. 


87. McGilvery v. State, 8 Ala. A. 
219, 62 S 982; State v. Beekman, 57 
N. H. 174; State v. Wentworth, 37 
N. H. 196; Stanfield v. State, 43 Tex. 
Cr. 10, 62 SW 917. 


[a] Indictment for putting ob- 
struction upon track.—(1) If defend- 
ant is informed of the place where 
the track was. obstructed, the char- 
acter of the obstruction, and the name 
of the railroad, he has all the in- 
formation to make his. defense. 
State v. Wentworth, 37 N. H. 196. (2) 
“The indictment clearly charges the 
statutory offence, which is, wilfully 
and maliciously placing obstructions 
on the railroad track whereby life 
may be endangered. It charges a 
single act, i. e., the placing upon the 
track two sleepers and a post. That 


particular person or persons.*® 


Certainty. The indictment, information, or com- 
plaint must be sufficiently certain to enable defend- 
ant to make his defense and to make a judgment ren- 
dered thereon available as a bar to another prosecu- 
If it meets this test, the pleading is suffi- 
cient with respect to certainty.** 

Following language of statute. 
self states the elements of the offense, it is sufficient 
to charge it in the language of the statute.®® 
it is ordinarily sufficient to charge the offense sub- — 
stantially in the language of the statute, with the 
material facts constituting the particular offense,*® 
or to set forth all the material matters embraced in ° 
the statute going to make up the offense.®° 


If the statute it- 
Thus, 


is the charge. It is alleged to have 
been done wilfully and maliciously, 
and that life was endangered. The 
evidence, as reported, tended clearly 
to show all the material facts, and 
also that the placing the obstructions 
was one continuous act. That con- 
tinuous act is so described that it 
would be impossible so to vary the 
form of the indictment for the same 
offence as to prevent the respondent, 
if he had been acquitted upon this in- 
dictment, from availing himself of 
an acquittal of this indictment as a 
defence. The indictment clearly 
charged the statutory offence, charged 
it as one offence, and, by the allega- 
tion that it was done wilfully and 
maliciously, precluded all the sup- 
positions of innocence suggested in 
the argument; and the _ evidence 
clearly tended to prove the indict- 
ment as laid.” State v. Beckman, 57 
N. H. 174, 179. (3) The omission of 
the word “of” between the word 
“track” and the name of the railroad 
company, in an indictment for plac- 
ing an obstruction upon the track, 
does not render the indictment insuf- 
ficient. Stanfield v. State, 43 Tex. Cr. 
10, 62 SW 917. 


[b] Indictment for shooting at lo- 
comotive.—‘‘Another objection raised 
by the demurrer to the indictment is 
that it failed to show that the Cen- 
tral of Georgia Railroad was a cor- 
poration, a partnership, or an asso- 
ciation of individuals. The owner- 
ship of the locomotive was not an 
element of the offense charged. The 
indictment sufficiently identified it ‘to 
enable a person of common under- 
standing to know what was intended.’ 
This was enough so far as the de- 
scription of the vehicle alleged to 
have been shot at or into was con- 
cerned.” McGilvery v. State, 8 Ala. 
A. 219, 220, 62 S 982. 


88 State v. West, 157 Mo. 309, 57 
SW 1071. 
[a] Indictment for stopping 


train to commit robbery.—State v. 
West, 157 Mo. 309, 57 SW 1071. 


89. State v. Clemens, 38 Iowa 257; 
State v. Hessenkamp, 17 Iowa 25; 
State v. Oliver, 55 Kan. 711, 41 P 954; 
State v. Beckman, 57 N. H. 174; State 
v. Wentworth, 37 N. H. 196; Barton 
v. State, 28 Tex. A. 483, 13.SW 783. 


{a] Technical name of offense 
need. not be set out, it being sufficient 
if the indictment describes the of- 
fense in the language of the statute, 
and states the acts of defendant con- 
stituting the offense so clearly that 
he could not be misled as to the 
charge against him. State v. Hes- 
senkamp, 17 Iowa 25. 


90. State v. Wentworth, 37 N. H. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2359-2361] 
Surplusage. 


render bad a pleadinz otherwise 
change the nature of the charge.®® 


Applying the rules above stated®* to the cireum- 
stances involved, courts have upheld as sufficient par- 
ticular indictments, informations, or complaints for 
disturbance of signals or switches,®® putting an ob- 
struction upon a track,®® removal of railway equip- 
ment,®? stopping a train with intent to rob,°* throw- 
ing a missile at a train,®® and for unauthorized oper- 
On the other hand, apply- 
ing the rules above stated,” courts have condemned as 


ation of railroad vehicle. 


Unnecessary allegations may be dis- 
regarded as surplusage,®! and their presence will not 
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sufficient,®? nor 


[52 C.J.] 789 


complaints for putting an obstruction upon a track,® 
and shooting at a train.* 


[§ 2360] b. Joinder of Offenses. 


The usual rules 


respecting duplicity and joinder of offenses®> apply 


insufficient particular indictments, informations, or 


91. State v. Oliver, 55 Kan. 711, 
41 P 954; McCarty v. State, 37 Miss. 
411; Harris vy. State, 14 Lea (Tenn.) 
485; State v. Bisping, 123 Wis. 267, 
101 NW 359. 


[a] Allegations descriptive of na- 
ture and effect of obstruction.—Mc- 
Carty v. State, 37 Miss. 411. 


[b] Removal of rail.—State v. 
Oliver, 55 Kan. 711, 41 P 954 (allega- 
tion that defendant’s intention was 
to injure the company, its passengers 
and employees). 


92. McCarty v. State, 37 Miss. 411; 
State v. Bisping, 123 Wis. 267, 101 
INW 359: 


[a] Indictment for placing ob- 
struction upon track.—State v. Bis- 
ping, 123 Wis. 267, 101 NW 359 (su- 
perfluous allegation as to defendant’s 
purpose). 

93. Harris v. State, 14 Lea (Tenn.) 
485. 


[a] Illustration.—‘“It was urged 
below that the indictment preferred 
a charge of murder in the first de- 
gree under section 4598 of the Code, 
in view of the concluding portion of 
it hereinbefore enacted, and the trial 
judge was requested to instruct the 
jury upon the different grades of 
homicide, and the law applicable to 
them. His refusal to do so is as- 
signed as error. This contention is 
untenable. The indictment charges 
the offense of putting obstructions 
upon railroad tracks in this State, in 
the words of the statute, and because 
it contained other and additional 
averments not required by the stat- 
ute, does not necessarily change the 
offense into a different one. More- 
over, it is not framed nor is it suffi- 
cient, as an indictment for murder 
in the first degree. The indictment 
having charged, in the language of 
the statute, the offense of putting ob- 
structions on a railroad track which 
occasioned the death of Lynch, the 
concluding portion of it quoted above 
is mere surplusage and may be dis- 
regarded.” Harris v. State, 14 Lea 
(Tenn.) 485, 487. 


94. See supra text and notes 67-— 
93. 


-95. Rooney v. Com., 102 Ky. 373, 
43 SW 689, 19 KyL 1390 (breaking 
Switch light). 

[a] Illustration.—Where the stat- 
ute defines the offense of displacing 
or disturbing any “fixture attached 
to the track or switch,” an indictment 
charging the displacing or disturbing 
of “the connecting rod of the said 
switch” is sufficient. Crawford v. 
Com., 35 SW 114, 18 KyL 16. 


96. McCarty v. State, 37 Miss. 411 
(held sufficient to state offense under 
a general statute, even though it was 
intended to state an offense under 
special act impliedly repealed); Peo. 
we Adams; 16. Hun’ IGN. UY.) 549, 551 
(“The indictment was sufficiently defi- 
nite in first, naming the town; sec- 
ond, the railroad; third, the obstruc- 


tion; fourth, the fact that it was 
willfully placed on the railroad; fifth, 
and so as to endanger the safety of 
a certain train’’); Tuller v. State, 58 
Tex. Cr. 571, 126 SW 1158 (nature of 
obstruction, intent, and danger to 
human life sufficiently set forth). 


[a] Designation’ of railroad.—(1) 
Indictment designating the railroad 
obstructed by its popular, instead of 
its technical, name according to the 
interstate commerce commission’s 
records was not defective. Benavides 
v. State, (Tex. Cr.) 14 SW (2d) 67. 
(2) “The presentment charged an at- 
tempt to obstruct the track of the 
Georgia Southern and Florida Rail- 
way Company, when there was no 
such company in Georgia. The 
words ‘the Georgia, Southern and 
Florida Railway Company,’ import a 
corporation, and the allegations of 
the indictment were sufficient to show 
the ownership of the track attempted 
to be obstructed, without an averment 
that the company was a corporation. 
When the name of a person in a 
pleading is such as to import that 
the person is a corporation, there is 
a presumption to this effect, and this 
presumption prevails until the con- 
trary is made to appear.” Also- 
brook vy. State, 126 Ga. 100, 102, 54 
SE 805. 


[b] Fact of placing upon track.— 
Furlow v. State, 72 Ark. 384, 81 SW 
232; State v. Kluseman, 53 Minn. 541, 
55 NW 741, 


[ce] Idem sonans.—lIndictment, 
charging that defendant placed ob- 
structions upon the “tract” instead 
of the “track” of a railroad in vio- 
lation of statute, was sufficient to 
charge an offense under the statute 
for obstructing a “track,” on the 
ground of idem sonans, since errors 
in spelling which do not obscure the 
sense are not fatal. State v. War- 
field, 139 Md. 74, 114 A 835. 


97. Pisko w. ‘State, 162Oh; (Cir. “Ct. 
N= S.. 87, 895 35 Oh., Cir. Ct. 144. (the 
language of the indictment is that 
the defendant ‘did remove and dis- 
place certain attachments to a rail- 
road car, to-wit, three triple valves.’ 
The language of the statute is that 
‘it shall be unlawful for any person, 
without proper authority, to inter- 
fere with, remove, displace, or disar- 
range any car or other property ap- 
pertaining to any such railroad.’ If 
these triple valves were attachments 
on a railroad car, then they apper- 
tained to such described car, and the 
fact that the word ‘appertaining’ is 
used in describing the last of the 
three offenses named in the statute 
in nowise does away with the fact 
that whatever attachment there is to 
a railway car ‘appertains’ to such 
car’). 

98. State v. Stubblefield, 157 Mo. 
360, 58 SW 337. 

99. Posey v. State, 12 Ala. A. 193, 
67 S 737 (under Code [1907] § 7675, 
an indictment, charging that defend- 
ant wantonly and maliciously threw 


in prosecutions for offenses against the operation and 
property of railroads.°® 

[§ 2361] 2. Issues, Proof, and Variance’—a. Mat- 
ters To Be Proved.* 
against the operation or property of a railroad, there 
must be legal and competent evidence identifying the 
defendant with the act constituting the offense.? On 
a prosecution for, putting an obstruction upon a rail- 
road track,'® the motive need not be proved.1? 


In a prosecution for an offense 


or cast a bottle, calculated to produce 
death or great bodily harm, into a 
locomotive or passenger train of a 
railroad, in or on which locomotive 
there was a human being, was suffi- 
cient). 

1. State v. Tardiff, 111 Me. 552, 90 
A 424, LRA1915A 817 (under a stat- 
ute making it an offense willfully or 
maliciously to release the brakes up- 
on or move any railroad car on a 
track, an indictment charging that 
defendant, without permission, will- 
fully and maliciously entered upon a 
track and set in motion a railroad 
car, namely, a railroad hand car, was 
sufficient, since the words “railroad 
car’ should be given their broadest 
definition, and included any vehicle 
constructed for operation over rail- 
road tracks, the word “car’ itself 
meaning a vehicle, adapted to run- 
ning upon the rails of a railroad). 


2. Supra text and notes 67—93. 


3. Com. v. Bakeman, 105 Mass. 53 
(an indictment on the Gen. St. ¢ 63 
§ 108, charging that defendant, on 
one day, intending to obstruct an en- 
gine passing upon a railroad, did on 
another day put a rail across the 
track, is bad for want of averment 
that the act charged was done with 


criminal intent, or that the intent 
charged waS accompanied by any 
act) 


4 Hamilton v. State, 35 Fla. 229, 
LVS 523% 


5. See Indictments and Informa- 
tions §§ 320-356. 


6. See cases infra this note. 


[a] Duplicity not shown where 
indictment charged: (1) Attempt to 
obstruct a railroad track without also 
charging attempt to wreck a train, 
the two offenses being separate. 
Alsobrook vy. State, 126 Ga. 100, 54 
SE 805.  “¢€2) Defendant with throw- 
ing a switch with intent to derail a 
train, “and” boarding a passenger 
train with intent to rob the train, both 
acts being directed against the same 
train, the statute specifying certain 
separate acts, including the above, 
as felonies, but the whole act being 
designed as a provision to prevens 
the wrecking of trains. Peo 
Thompson, 111 Cal. 242, 43 P “748, 
(3) Placing of three obstructions at 
approximately the same time and 
place upon a railroad track. State 
v. Beckman, 57 N. H. 174, 180. 


7. Generally see Indictments and 
Informations §§ 438-481 


8. Under indictments generally 
see Indictments and Informations §§ 
438-447. 

Oe COX Vee otaten Clex Ol) o Omi 
JUS Brown sve Com...) 9s Vian Golem og 
SE 882. 

[a] Putting obstruction upon 
track.—Cox v. State, (Tex. Cr.) 59 SW 
903° Brown v. Com., 97 Va. 791,> 34 
SE 882. 

10. See supra § 2341 et seq. 


1l. Clifton v. State, 73 Ala, 473. 


790 [52 C.J.] 
[§ 2362] b. Evidence Admissible under Plead- 
ings.12> Where an indictment for attempting to 
wreck a train does not allege that it was owned or 
operated by a corporation, the state may show by 
parol evidence that the road was in fact known as 
the road of the company named in the indictment, 
without producing the charter of the company.'* 


[§ 2363] ¢c. Variance between Allegations and 
Proof.1+ It is not necessary to prove all that is al- 
leged if what is proved constitutes a criminal offense 
of the nature and quality charged.1® Where an in- 
dictment for throwing a missile at a train'® alleges 
that particular persons were struck, the proof must 
correspond to the allegation.1* 

Ownership or possession of property.1® Where an 
indictment alleges that an obstruction was placed 
upon the track of a particular railroad company, nam- 
ing it, this becomes descriptive of the track and must 
be proved as alleged,’® although if the indictment 
merely designates the name of the road without any 
allegation as to its ownership proof of ownership is 
not necessary.2® On an indictment for burning a 
bridge alleged to be the property of a certain rail- 


[a] 


12. Generally see Indictments and 
in the 


Informations §§ 448-450. 
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Tllustration.—‘‘It 
indictment that the persons 


[§§ 2362-2365 ‘ 


road company, the proof of ownership is sufficient if 
it shows that the bridge formed a part of the road- 
bed of the company named and was actually used by 
such company.” 


Time.22 Where time is not of the essence of the 


_offense, it need not be proved as alleged, but the 


offense may be proved to have been committed at 
any time prior to the finding ofthe indictment and 
within the period prescribed by the statute of limi- 
tations.?® 

[§ 2364] 3. Evidence—a. Burden of Proof and 
Presumptions. In accordance with general rules,*+* 
the burden of establishing the guilt of accused rests 
on the state in a prosecution for an offense against 
the operation or property of a railroad.?° 


[§ 2365] b. Admissibility.26 Evidence of acts 
constituting a separate and distinct offense while 
not ordinarily admissible is admissible if such acts 
were so closely connected with the act charged as to 
be regarded as a part of the same transaction,?’ or 
for the purpose of showing the motive for committing 
the offense charged,?® or the intention with which the 
act was done,?® or that defendant was at the time in 


25. Robinson vy. Com., 144 Ky. 111, 
137 SW 833;.Morrison vy. State, (Tex. 


is charged 


Other matters of evidence see infra 
§§ 2364-2366. 


18. Walker v. State, 97 Ga. 213, 22 
SE 528. 


14. Generally see Indictments and 
Informations §§ 451-481. 


15. Jackson v. State, 159 Ga. 133, 
124 SE 874; Andrews v. State, 8 Ga. 
A. 700, 70 SE 111; Allison vy. State, 
42 Ind. 354. ; 


[a] Disturbance of switch.—‘‘Was 
the allegation with reference to 
throwing the switch ‘into neutral’ 
necessary? If so, to sustain a con- 
viction under the indictment the 
proof must correspond to the allega- 
tion. If it was unnecessary, that al- 
legation was mere surplusage, and 
proof corresponding to it was un- 
necessary. The allegations of fact 
in an indictment for train wrecking 
do not include such minute details 
as the exact situation in which the 
switch lock was left. It is sufficient 
if the indictment puts the accused on 
notice that the State will contend 
that he changed the condition of the 
switch-lock from that in which it 
was left, so that it resulted in a 
wreck. It is only essential that the 
evidence support the necessary al- 

'legations in the indictment, although 
unnecessary details may be set out in 
the charge against him.’”’ Jackson v. 
State, 159 Ga. 133, 136, 124 SE 874. 


[b] Putting obstruction on track. 
—On an indictment for obstructing 
a track by placing pieces of timber 
thereon, the proof need not corre- 
spond with the allegations as to the 
number of pieces, proof of any num- 
ber being sufficient to constitute the 
offense. Allison v. State, 42 Ind. 354. 


[ec] Shooting “in” car.—Where the 
indictment charged that accused un- 
Jawfully shot a pistol “while in a 
passenger car,’ and the _ evidence 
showed that he discharged the pis- 
tol while on, the steps of the car, the 
variance was not material, the words 
“in the car,’ as used in Pen. Code 
(1895) § 511, as amended by Acts 
(1905) p 86, being equivalent to “on 
the car.” Andrews v. State, 8 Ga. A. 
OOM On Say Sait 


16. See supra §§ 2353-2354. 


17. Robinson v. Com., 144 Ky. 111, 
1387 SW 833. é 


wounded were the Rev. P. H. Ken- 
nedy and wife. The evidence shows 
that neither he nor his wife were 
struck by the rock, but that a woman 
whose name was unknown was struck 
by it. In such a state of case it may 
be properly averred in the indictment 
that the name of the person struck 
by the missile is unknown to the 
grand jury, and a conviction may 
then be sustained, but when it is 
averred that one person is struck, and 
the proof shows that another was 
struck, there is a variance between 
the indictment and the proof, unless 
the act is otherwise sufficiently iden- 
tified.’ Robinson v. Com., 144 Ky. 
PE Ad 4 es USWiL Sos. 


18. Generally see Indictments and 
Informations §§ 471-478. 


19. Blocker v. State, (Tex. Cr.) 73 


'SW 955 


20. Clifton v. State, 73 Ala. 473. 
See Turner vy. State, 10 Ga. A. 18, 72 
SE 604 (“In an indictment, under sec- 
tion 518 of the Penal Code of 1910 
[relative to train wrecking], it is 
unnecessary to prove ownership of 
the railroad track, if possession of it 
consistently with the allegations of 
the indictment be shown’’); Hamil- 
ton v. State, 68 Tex. Cr. 363, 153 SW 
134 (under Code Cr. Proc. [1911] art 
457, providing that, if one person 
owns property and another has con- 
trol thereof, ownership may be al- 
leged in either, where property owned 
by one person is in the actual con- 
trol and management of another, it 
may be alleged to be the property of 
the latter, and an information charg- 
ing willful injury to a freight car 
could allege that it was the car of the 
B railroad, without alleging that it 
was in the custody, etc., of the rail- 
road having control thereof when it 
was injured). 


21. Duncan v. State, 29 Fla. 439, 
10'S 816. 

22. Generally see Indictments and 
Informations § 454. 
ios McCarty v. State, 387 Miss. 

[a] Indictment for putting ob- 


struction upon track.—McCarty v. 
State, 37 Miss, 411. 7 


24. See Criminal Law §§ 993-1004. 


Cr.) 25 SW (2d) 617. 


[a] Putting obstruction upon 
track.—Morrison v. State, (Tex. Cr.) 
25 SW (2d) 617 (burden on state to 
show possible danger to human life). 


{b] Throwing missile at train.— 
Robinson v. Com., 144 Ky. 111, 137 
SW 833. 

[c] Effect of prima facie case.— 
(1) The general rule of criminal law 
is that the establishment of a prima 
facie case by the state does not shift 
the burden of proof to defendant. 
See Criminal Law § 993 text and note 
40. (2) But under a statute making 
it an offense to cast, throw, or shoot 
any stone, rock, bullet, shot, pellet, 
or other missile at, against, or into 
any railroad car, locomotive, or train 
with intent to injure such car, loco- 
motive, or any person thereon or 
therein, it has been ‘held that the dis- 
charge of a firearm at a train is suf- 
ficient. ground to justify a jury in 
inferring that it was loaded, and if 
the firearm was in fact unloaded, de- 
fendant should affirmatively prove 
it. State v. Hinson, 82 N. GC. 597. 


26. Admissibility under pleadings 
see supra § 2362. 


eee State v. Wentworth, 87 N. H. 


[a] Evidence of placing other ob- 
structions upon track.—State  v. 
Wentworth, 37 N. H. 196. 


28. Barton v. State, 28 Tex. A. 483, 
13 SW 783. 


[a] Evidence of placing other ob- 
structions upon track.—Barton ov. 
State, 28 Tex. A. 483, 18 SW 783. 


29. Stanfield v. State, 43 Tex. 5 
10, 62 SW 917. Spore 


[a] Illustration.—Where defend- 
ants were charged with having placed 
an obstruction upon a railroad track, 
and they introduced evidence to show 
that it was done inadvertently, evi- 
dence that they placed another simi- 
lar obstruction upon the same track 
at a short distance from the first one, 
on the same evening, was admissible 
to negative the idea of inadvertence 
as “two obstructions, so close togeth- 
er in point of time and place, could 
hardly reasonably be said to be inad- 
vertent.” Stanfield v. State, 43 Tex. 
Cr. 10, 12, 62 SW 917. 


—re—e— DELLE 
For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2365-2368] 


a position or situation to have committed the of- 
fense charged;°° but the court should in such cases 
instruct the jury as to the purpose for which the 
evidence was admitted and limit their consideration 
On an indictment for attempt- 
ing to wreck a railroad train, evidence of prior at- 
tempts is not admissible where it does not in any way 
connect accused with such attempts. 


of it aecordingly.*! 


Where incorporation of a railroad is not essential 
to the erime charged,* ‘evidence concerning such in- 
corporation may be exeluded as immaterial.** 


Where motive is material, evidence may be intro- 
duced to establish a motive for the act.°°® 


Where voluntary intoxication is no defense to the 
erime charged,*® evidence bearing on intoxication is 


inadmissible.** 


bet ne State v. Wentworth, 37 N. H. 


31. Barton v. State, 28 Tex. A. 483, 
13 SW 783. 


32. Alsobrook vy. State, 126 Ga. 100, 
54 SE 805, 


33. See supra § 2351. 


34. Wilson v. State, 10 Ga. A. 67, 
72 SE 605. 
fa] Train wrecking.—In a prose- 


eution for wrecking or attempting to 
wreck a train used on the track of the 
Georgia Railroad, testimony that the 
Georgia Railroad was a corporation 
was wholly immaterial, and there was 
no error in excluding it. Wilson v. 
State, 10 Ga. A. 67, 72 SE 605. 


35. State v. Dearborn, 59 N. H. 348. 


[a] Tlustration.—On a _ prosecu- 
tion for obstructing a railroad track, 
evidence that the company had twice 
caused the arrest of defendant on 
criminal charges is admissible as 
tending to show motive, and thereby 
help to show that it was defendant 
who committed the act. State v. 
Dearborn, 59 N. H. 348. 


36. See supra § 2339. 


87. Conley v. Com., 98 Ky. 125, 32 
SW 285, 17 KyL 678. 


[a] On prosecution for throwing 
switch evidence that defendant knew 
that his brother was on a train which 
would shortly pass is inadmissible 
where its object is to show that de- 
fendant was so drunk that he did not 
know right from wrong, since this 
fact would not affect his liability. 
Conley v. Com., 98 Ky. 125, 32 SW 285, 
17 KyL 678. 


38. See Criminal*tLaw §§ 1559- 
1999. 

39. See infra text and notes 40-45. 

40. See case infra this note. 

[a] Evidence held sufficient to 


sustain verdict. Rooney v. Com., 102 
Ky. 378, 48 SW 689, 19 Kyl 1390 (of 
guilty, of breaking switch light). 

41. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To require submission of case to jury. 
Peo. v. Adams, 16 Hun (N. Y.) 549 
(obstruction by locomotive). (2) To 
sustain conviction. Sanders v. State, 
118 Ga. 329, 45 SEH 365; McCarty v. 
State, 37 Miss. 411; Roberts v. Pres- 
ton, 9 C. B. N.S. 208, 99 ECL 208, 142 
Reprint 81. 

[b] Evidence held insufficient: (1) 
To sustain conviction. Cox v. State, 
(Tex. Cr.) 59 SW 903 (circumstantial 
evidence of a character insufficient to 


show that it was defendant who 
placed the ‘obstruction upon _ the 
track); Bullion v. State, 7 Tex. A. 


462, 463 (of felony for placing ob- 
struction upon track, facts did not 
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of a railroad.4? 


[§ 2368] b. Questions of Law and Fact.*§ 


show: that train could have been de- 
railed by obstruction so as to endan- 
ger human life). (2) To show danger 
to human life. Morrison v. State, 
(Tex. Cr.) 25 SW (2d) 617 (in a prose- 
cution for obstructing a track in vio- 
lation of Pen. Code [1925] art 1335, 
evidence that a spike was driven be- 
tween connecting rails and that there 
was no tie beneath the spike, and that 
the train passing over it at rate of 
fifteen or twenty miles an hour 
pressed it down between rails, and 
that none of the cars were thrown 
from the track, was insufficient to 
show that human life might have been 
endangered where no one testified that 
the obstruction was of a character to 
endanger life); Bullion v. State, su- 
pra (‘The evidence further shows 
that the obstruction was placed upon 
a track of the Texas and Pacific 
Railroad, in the city of Dallas and 
not far from the Union Depot. But it 
does not state whether it was upon a 
main track or a switch; nor at what 
speed cars were accustomed to move 
in passing the point of obstruction; 
nor are the track surroundings de- 
scribed,—that is, whether the track 
at the point in question was on level 
ground or upon an embankment. 
These facts were all susceptible of 
proof, and, in the absence of better 
evidence, were essential to show how 
human life was endangered’). 


42. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To furnish inference of commission 
of crime. Turner v. State, 4 Ala. A. 
100, 102, 58 S 116 (“There is no merit 
in the suggestion that there was an 
absence of evidence tending to prove 
the corpus delicti. The evidence tend- 
ing to show that a hole such as would 
be made by a bullet from a No. 41 
pistol cartridge was found in the 
glass of a window of a passenger car 
forming part of a train of the South- 
ern Railway Company, where there 
was no hole before, shortly after a 
report was heard similar to that of a 
pistol, furnished some basis for an 
inference that some one with a gun 
or pistol shot into or at a passenger 
ear forming part of a train of that 


company, as alleged in the _indict- 
ment”). (2) To justify finding of 
malice. Burkhart v. Com., Ky. 


317, 83 SW 6338, 26 KyL 1245 (prose- 
eution for shooting at passenger 
coach). (3) To justify jury in infer- 
ring that a gun was loaded with shot. 
State v. Hinson, 82 N. C. 597 (fair 
inference from proof of discharge of 
firearm at train). 

[b] Evidence held insufficient to 
sustain conviction of felony. Robin- 
son v. Com., 144 Ky. 111, 137 SW 833 
(evidence in a prosecution under St. 
§ 794, which declares. that.the throw- 
ing of a rock or missile into a railroad 


[§ 2366] c. Weight and Sufficiency. 
rules respecting weight and sufficiency of evidence 
in criminal prosecutions**® apply to prosecutions for 
offenses against the operation or property of rail- 
roads,®® such as prosecutions for disturbance of sig- 
nals or signal devices,*® putting an obstruction upon 
a railroad track,4! shooting or throwing missiles at 
or in a train, engine, or car,*? or for train wrecking.** 

Degree of proof. 
rules,** the jury are not authorized to convict on a 
preponderance of evidence, but must be satisfied of 
defendant’s guilt beyond a reasonable doubt.*® 

[§ 2367] 4. Trial—a. In General. 
rules governing trials in criminal cases*® apply to 
trials of offenses against the operation or property 


[92 C.5.] 7k 


The usual 


In accordance with general 


The usual 


Ox 


car is a misdemeanor, and that where 
the thing thrown is calculated to pro- 
duce death or great bodily harm, and 
a person on the train is injured, it is 
a felony, was insufficient to support a 
conviction for felony). 


43. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To sustain verdict. Jackson v. State, 
159 Ga. 133, 124 SE 874 (evidence 
that defendants changed switch on 
railroad track from position in which 
they found it, thereby causing engine 
to be derailed, justified a verdict of 
guilty of train wrecking); Hodge v. 
State, 82 Ga. 643, 9 SE 676 (of guilty). 
(2) To show statutory intent. Turn- 
er v. State, 10 Ga. A. 18, 72 SE 604 
(intent and purpose to wreck a train 
was sufficiently shown by evidence 
that defendant placed an iron bar, 
three and one half feet long, weigh- 
ing twenty pounds, upon a railroad 
track, laying the small end on the rail 
and the other against the crosstie, a 
few moments before a passenger train 
was due, that the track at this point 
is on an embankment, and that de- 
fendant then went across into a field 
and hid behind some bushes). 


[b] Evidence held insufficient to 
sustain conviction. Nowell y. State, 
94 Ga. 588, 21 SEH 591 (eriminal intent 
essential to attempt to wreck not 
shown). 

44, See Criminal Law §§ 1590- 
1998, 


45. Robinson v. Com., 144 Ky. 111, 
137 SW 833; Cox v. Com., 9 SW 804, 
10 KyL 597; Stanfield v. State, 43 Tex, 
Crit, 625 SW OL7. 

[a] Breaking into depot with in- 
tent to steal.—Cox v. Com., 9 SW 804, 
10 KyL 597. 

[b] Putting obstruction upon 
track.—Stanfield vy. State, 43 Tex. Cr. 
10, 62 SW 917. 

[ec] ' Throwing missile at train.— 
Beviagen v. Com.,.144 Ky, 111, 187 SW 


46. See Criminal Law §§ 2000— 
2614. 
47. See case infra this note, and 


infra §§ 2368, 2369. 


[a] Remarks of counsel.—On a 
trial for obstructing a train by re- 
moval of a rail, counsel for the prose- 
cution could properly comment on the 
peril of the passengers, despite the 
fact that defendants had removed the 
rail to secure a reward for preventing 
a train wreck and had waved to the 
engineer in time to prevent an acci- 
dent, since removal of the rail imper- 
jled the passengers in any event be- 
cause defendants might have been un- 
able to give the contemplated waving. 
State -v. Johns, 124 Mo. 379, 27 SW 
TOUTS. 


48. Generally see Criminal Law §8§ 
2272—-2352%%. 
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conflicting evidence questions of fact are for the 


jury.*® 
[§ 2369] c. Instructions.°° 


on the merits.®3 


Requests for instructions.°® 


49. Sanders v. State, 118 Ga. 329, 
45 SE 365; Hobbs v. State, 8 Ga. A. 
53, 68 SE 515; Allison v: State, 42 
Ind. 354; Thacker v. Com., 85 SW 
1096, 27 KyL 620. 


[a] Derailing train.—Thacker v. 
Com., 85 SW 1096, 27 KyL 620 (de- 
fendant’s intent and knowledge as to 
danger of derailing train by disturb- 
ing air valve on brake system of car). 

[b] Putting obstruction upon 
track.—Sanders, v. State, 118 Ga. 329, 
45 SE 365 (‘‘Whether the act alleged 
to have been done by the accused was 
wilfully and maliciously done, and 
whether it was done with intent to 
obstruct, as required by the law, were 
questions for the jury’); Allison v. 
State, 42 Ind. 354. 


[ec] Nature of offense.—Where one 
is charged with attempting to wreck 
a train, the question whether he in- 
tended so to do or merely to obstruct 
the tracks, and, therefore, whether he 
should have been indicted under Pen. 
Code (1895) § 520, for the latter of- 
fense, rather than under § 512, is a 
question for the jury. Hobbs v. State 
8 Ga. A. 53, 68 SE 515. 


50. Generally see Criminal Law §§ 
2353-2517. 


51. Stanfield v. State, 43 Tex. Cr. 
10, 62 SW 917; Johnson vy. State, 29 
Tex. A. 150, 15 SW 647. 


{aj Putting obstruction upon 
track.—‘'The following portion of the 
charge is criticized: ‘If the obstruc- 
tion, if any, upon the _ railroad, 
charged in the indictment, was placed 
there by any person other than the 
defendants; or if it was placed there 
by defendants, but was not such as 
might endanger human life; of if 
such obstruction, if any, was not will- 
fully done,—then you will acquit de- 
fendants.’ This charge tends to place 
the burden upon defendants to prove 
their innocence. . . . Unless defend- 
ants placed the obstruction upon the 
track. or there was a reasonable doubt 
of that fact, defendants were entitled 
to an acquittal. .The state must prove 
these matters before a conviction can 
be asked, and the reasonable doubt 
must be overcome as well.” Stanfield 
v. State, 43 Tex. Cr. 10, 11, 62 SW 917, 

52. See Criminal Law § 2309. 

53. Stanfield v. State, 43 Tex. Cr. 
10) 62 Sivi O17: 

[a] Putting obstruction upon 
track.—Stanfield v. State, 43 Tex. Cr, 
10, 62 SW 917. 

54. See passim supra §§ 2332-2357. 

55.. Thacker v. Com., 85 SW 1096, 
27 KyL 620. 

[a] Derailment of train.—Thacker 
v. Com., 85 SW 1096, 27 KyL 620 (at- 
tempt). 

56. Generally see Criminal Law §§ 
2497-2512. 

57. Clifton v. State, 73 Ala. 473. 

[a] Putting obstruction upon 
track.—Clifton v. State, 73 Ala. 473 
(instruction re motive properly re- 
fused). 

58. Substantive law of particular 
offenses see supra §§ 2331-2357. 

59. See supra text and notes 51-57. 


Instructions should 
not shift the burden of proof to defendant.®! 
the view that trial courts must not express an opin- 
ion on the weight of evidence,®? instructions should 
not be so framed. as to intimate the court’s opinion 
Where a willful or malicious in- 
tent is an element of the crime,‘ the instructions 
should cover the matter of intent.®5 


The court may prop- 


RAILROADS 


-[§§ 2368-2369 


erly refuse requested instructions which would be 


misleading or confusing without additional and un- 


Under 


requested explanatory instructions.°? 
Prosecutions for particular offenses.>& 
ance with the foregoing principles,®® and under gen- 
eral rules,°® various instructions have been ap- 
proved or condemned in prosecutions for particular 
offenses against the operation or=property of a rail- 
road,*! such as prosecutions for putting an obstruec- 


In accord- 


tion upon a railroad track,®? shooting at or in a 


60. See Criminal Law §§ 2353- 
2517, 

61. See infra text and notes 62—65. 

62. See cases infra this note. 


[a] Instructions held erroneous.— 
(1) Where defendants were accused 
of willfully placing an obstruction 
upon a railroad track, and the court 
charged that “the meaning of the 
term ‘willfully’ . . . is that the ob- 
struction - was, by defendants, 
placed upon said railroad track with 
an evil intent,” such instruction was 
erroneous, because apt to lead the 
jury to believe that the court thought 


‘that defendants did place the obstruc- 


tion upon the _ track. Stanfield v. 
State, 43 Tex. Cr. 10, 62 SW 917. (2) 
“In the charge under consideration, 
the court told the jury that upon the 
proof of one fact, that is, the placing 
of the timbers on the track so as to 
obstruct the passage of trains, the 
presumption is, that the act was wil- 
fully and maliciously done. Had the 
court said, that upon proof that the 
timbers were wilfully placed on the 
track, the jury might infer malice, a 
different question would have been 
presented. The court did not state to 
the jury whether the presumption 
was one of law or one of fact; wheth- 
er it was conclusive or disputable; 
whether they had any thing to de- 
cide, with reference to its application, 
or whether they were compelled to 
apply it at all events. There are 
many circumstances under which the 
defendant might have placed the tim- 
bers on the railroad track, so as to 
obstruct the passage of trains, which 
would have precluded the idea of its 
having been done wilfully and ma- 
liciously. It seems to us that the 
court should not have given this 
charge in the form in which it was 
given. We can not conceive of any 
state of the evidence which would 
have justified the giving of it. We 
suppose it proper for the court to 
state to the jury a legal presumption 
for their government, informing them, 
if it is an indisputable presumption, 
that they must be governed by it, or 
if it be a disputable presumption, that 
it is to stand good until the contrary 
is established by the evidence, or by 
a counter presumption. But we ecan- 
not think that it is either proper or 
safe for the court to so far invade the 
province of the jury, as to direct them 
when they shall make or apply a 
mere presumption of fact. When the 
trial of a criminal case is by jury, 
the court should not lay down any 
arbitrary rules as to the weight they 
are to give to the evidence which has 
been adduced. They are the judges 
of the facts, and must be left to 
weigh the evidence and consider the 
motives of the party without any 
rules from the court, which will com- 
pel them to indulge a presumption of 
fact, whether, under all the circum- 
stances, they think they ought to in- 
dulge it or not.” Allison v. State, 42 
Ind. 354, 357. 


[b] Requested instructions prop- 
er.—(1) Where defendants were on 
trial for placing an obstruction upon 
a railroad track, and one testified that 


train,®* stopping a train with intent to rob,°* and 


he was two hundred or three hundred 
yards distant at the time the obstruc- 
tion was placed upon the track, and 
was urging the other to keep away, 
he was entitled to a charge that, if 
the jury should find this to be true, 
he should be acquitted. “This was 
rendered more imperative by reason 
of the fact that the court charged the 
law with reference to principals.” 
Stanfield v. State, 43 Tex. Cr. 10, 11, 
62 SW 917. (2) ‘The court should 
also, we think, have affirmatively sub- 
mitted the defensive theory of ap- 
pellant, namely, that, if the jury be- 
lieved the appellant obstructed the 
railroad track in question, but enter- 
tained a reasonable doubt that same 
was willfully done, they would acquit 
him. This we think was called for by 
certain statements in appellant’s con- 
fession introduced by the state, which 
raised the issue that the act was not 
done willfully. This matter was 
properly preserved by bill of excep- 
tion, and should be given on another 
trial.’”’ Benavides v. State, (Tex. Cr.) 
14 SW (2d) 67, 69. 


[c] Special instruction.—W here 
there is evidence of defendant’s plac- 
ing grease on a railroad track in two 
places, one where human life was en- 
dangered and one where it was not, 
the court should instruct the jury to 
consider the evidence as to the plac- 
ing of the grease in the latter place 
only for the purpose of showing mo- 
tive or intent. Tuller vy. State, 58 Tex 
Cr. 571, 126 SW 1158. 


63. See case infra this note. 


{a] Instructions held sufficient.—. 
“In its oral charge to the jury the 
court, speaking of the statute (Code, 
§ 7675), under which the defenddnt 
was indicted, said: ‘This statute was: 
not made for the purpose of protect- 
ing the railroad company’s property, 
and the railroad company has noth- 
ing to do with this case. This was. 
enacted for the purpose of protecting 
human beings who may be riding in 
the car or upon the train of the rail- 
road company. (It is directed against 
the wanton and malicious conduct of 
parties.’ An exception was reserved 
to that part of the charge which stat- 
ed that ‘the railroad company has 
nothing to do with this case.’ In the 
connection in which this statement is 
found, the making of it gave the de- 
fendant no valid ground of exception. 
It was not calculated to make any im- 
pression on the jury other than as 
an admonition to them to consider the 
evidence only with a view of ascer- 
taining whether or not the defendant 
had committed the offense denounced’ 
by the statute, and without regard to 
the effect of his conduct upon the 
railroad company. We can see no- 
impropriety in the use of such an 
expression by the court in its attempt 
to explain to the jury the issue in 
the case and to caution them against 
being diverted by inquiries foreign to 
the proper subject of their delibera- 
tions,”” Dority v. State, 5 Ala. A. 208, 
210, 59 S 317. 


64 See case infra this note. 


[a] _ Instructions upheld.—State y.. 
Stubblefield, 157 Mo. 360, 58 SW 337.. 


Mas aaa Ye aU RU on ES ale eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2369-2370] 


train wrecking.®® 

[§ 2370] I. Punishment.*® Under a statute which 
provides that aceused must, on conviction of the 
offense therein defined, “be fined not less than one 
hundred, nor more than one thousand dollars, and, 
at the discretion of the court trying the cause, may 
also be imprisoned in the county jail, or sentenced to 
hard labor for: the county for not more than six 
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months, or may be imprisoned in the penitentiary for 
not more than ten years,”®? the court in its disere- 
tion may impose a sentence to imprisonment for a 
felony where the verdict of the jury was guilty as 
charged with imposition of a fine.°’ One year’s im- 
prisonment has been upheld as not too severe a pun- 
ishment for breaking a switch light, even though no 
one was injured as a result thereof.®® 


*RAILROAD SECURITIES.! 
RAILROAD SHOP.’ 

RAILROAD STATION.? 
RAILROAD SUPERINTENDENT.* 
RAILROAD TICKET.® 
RAILROAD TRACK.® © 
RAILROAD YARD.’ 

RAILWAY.® 


RAIN.® As a noun, water falling in drops con- 
densed from vapor in the atmosphere.t® As a verb, 
to pour or shower down.1+ 


Phrases: “Constant rains “rains and freez- 
4 . . ? x . 
es,”18 “rain water,’’?* “unusual or heavy rains.’’+5 


9912 


65. See case infra this note. 


[a] Instruction upheld.—In a 
prosecution for attempted _ train 
wrecking, under Pen. Code (19138) § 
436, an-instruction that it would make 
no difference that the train was not 
actually derailed, but that the de- 


structions or 
railroad; 


of arailroad; the second is placing ob- 
impediments 
the third 
thereon of stock. Upon a conviction 
of either offense, the jury may im- 
pose a fine upon the defendant. 
imposition of the fine is not a neces- 


RAINES LAW HOTELS.?° 
RAIN INSURANCE.'7 A form of insurance 


against water damage;!® frequently covering dam- 
age caused by rain driven or admitted through open 
or broken windows or skylights.?° 

RAINY. Abounding in rain; showery; wet.?° 

Rainy day.2! Literally, a day of rain—a day on 
which rain falls every moment of the period.??__ Col- 
loquially, the phrase may be used to describe a day 
upon which at least a moderate rainfall oceurs dur- 
ing the greater portion of the time;?* a wet day, and 
therefore not a dry one.?* However, it has been 
said that the phrase has no definite and certain mean- 
ing, and may be understood in many senses.*° Ina 


Excuse for delay in completing 
building. see Building and Construc- 
tion Contracts § 128 note 69. 


16. See Intoxicating aise § 
109 note 81 [cl]. 


17. See also Cyclone and Tomnsde 


upon a 
is the salting 


The 


fense was complete if defendants un- 
lawfully placed an obstruction upon 
the track with the intent of derailing 
the train was proper, since such in- 
struction merely followed the statu- 
tory definition of the offense. Indian 
Fred v. State, (Ariz.) 282 P 930. 


66. Generally see Criminal Law §§ 
3186-3257. 

67. See statutory provisions. 

68. Clifton v. State, 73 Ala. 473. 

[a] Reason for rule.—‘‘The sen- 


tence, it is insisted, is erroneous, be- 
cause the statute creates or embraces 
two grades or degrees of offenses, a 
felony, and a misdemeanor; and the 
verdict of the jury is the equivalent 
of a finding, that a misdemeanor only 
had been committed, negativing the 
commission of a felony; while the 
punishment to which the ‘defendant is 
sentenced; is that which can be visit- 
‘ed only upon a felony, and constitutes 
the essential difference and distinc- 
tion between the two grades of of- 
fenses, felony and misdemeanor. The 
verdict of a jury in criminal cases 
may be, and often is, either general 
or partial . if the accusation is 
of an offense of different degrees, a 
verdict of guilty of the inferior, is an 
acquittal of the higher degree. 3 

If upon a verdict of either kind, the 
court should sentence the defendant 
to suffer other punishment, greater 
or severer, that that which the law 
affixes to the offense of which he is 
found guilty, the sentence would be 
inconsistent with the finding, unau- 
thorized, and erroneous. But this is 
not a case of that character, and there 
is no room for the application of the 
settled rule to which we have re- 
ferred. The statute does not create 
or declare an offense of different, dis- 
tinct degrees. Three several offenses, 
all of the same nature; of the same 
grade, and subjected to like punish- 
ment, are defined and declared.’ 'The 
first is the wanton or malicious injury 


sary result of the verdict of guilty; 
the jury have a discretion, in all 
cases, to impose or omit a fine, when 
the court may in its discretion add 
imprisonment, or hard labor for the 
county Code of 1876, § 4453. The 
imposition, or the omission of the fine 
can not affect the character of the 
verdict, which must respond to the 
indictment; and that is an accusation 
of a felony, not of a misdemeanor; 
and it is a felony as distinguished 
from a misdemeanor, because it falls 
precisely within the definition of the 
statute, a public offense which may 
(not must) be punished by _ confine- 


ment in the penitentiary.” Clifton v. 
State, 73 Ala. 473, 476. 

69. Rooney v. Com., 102 Ky. 373, 
43 SW 689, 19 KyL 1390. 

1. See Railroads § 575. 

2. See Railroad or Railway § 2 
notes 19, 20. 

8. See Railroad or Railway § 2 
notes 21-26. 

4 See Railroad or Railway § 2 
note 71. 

5. See Railroad or Railway § 2 
notes 26-31. 

6. See Railroad or Railway § 2 
notes 32-45. 

7. See Railroad or Railway § 2 


notes 46-50. 

8. See Railroads § 3. 
§ 2 As act of God see Act of 

10. Webster New Int. D. 

11. Webster New Int. D. See Can- 
non v. Hunt, 116 Ga. 452, 42 SH 734, 
736. 

12. Cannon vy. Hunt, 113) Ga. 501, 
38 SE 983, 985. 

13. Cannon v. Hunt, 116 Ga. 452, 
455, 42 SE 734. 

14. See Waters [40 Cyc 650]. 

15,, Cannon’. Hunt, lis yGa, 501, 
38 SE 983, 985. 


God 


Insurance 17 C. J. p 693; Hail Insur- 
ance 29 Ce 5. p 205% Insurance 32 C. 
J. p 950; Liability. Insurance 36 C. 
J. p 1056. . 


18. See Maryland Casualty Co. v. 
Razook, 24 F. (2d) 160, 161. 


19. Maryland Casualty Co. v. Ra- 
zook, supra. 


[a] Under “water damage policy,” 
covering damage caused by rain driy- 
en or admitted through broken or 
open windows, but excepting damage 
caused by cyclone, tornado, or wind- 
storm, damage from _ rain driven 
through a window by wind during a 
wind and_rain storm is covered. 
Maryland Casualty Co. v. Razook, 24 
F. (2d) 160, 161. See also Cyclone 
and Tornado Insurance § 7 


20. Webster D.; Worcester D. 
[both quot Balfour v. Wilkins, 2 F. 
Cas. No. 807, 5 Sawy. 429, 434]. 


21. Excuse for failure to present 
note for payment see pSTABE & and 
Notes § 959 note 69. 


22. Balfour v. Wilkins, 2 F. Cas. 
No. 807, 5 Sawy. 429, 434. 


23. Balfour v. Wilkins, supra. 
24. Balfour y. Wilkins, supra. 
25. Balfour vy. Wilkins, supra. 
[a] Depends on nature of subject 


matter.—"A contract to plow, ditch 
or cut wood, ‘rainy days’ excepted, 
would not be understood or construed 
as would a contract to harvest grain, 
‘rainy days’ excepted. Reference be- 
ing had to the subject-matter, it 
would be manifest that the parties 
had not the same degree of rain-fall 
in view in making the last contract 
as the others, because they could be 
conveniently performed in weather in 
which the moisture would make it 
unsafe and unfit to harvest. In short, 
the phrase . . may be used in dif- 
ferent senses according to the nature 
of the subject-matter concerning 
which it is applied.” Balfour v. Wil- 
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charter party excepting “rainy days” from the time 
given for loading, the phrase means a day on which 
cargo cannot be safely and conveniently loaded.*® 


RAISE. [§ 1] A. In General. 


meanings,2’ “to raise” means to create; to infer; to 
bring to light by construction or interpretation.?® 


“To raise a negotiable instrument” means to make 
it larger by dishonestly altering the amount for which 


it was drawn.??® 


Phrases: 
“raises an inference.” ?? 


“Raise a doubt,’’?° “raise an issue,”? 


wa 


‘RAINY—RAISE 


turity.°8 


Among other 


mal or vegetable, “to raise” means to bring to ma- 


Phrases: “All the crops raised,”** “raise and 
school the children,”®®> “raised on said land,”*° 
“raised or harvested.’ 

[§ 3] C. Applied to Money, “to raise,” in its ordi- 
nary sense, means to bring together,*® to collect,*° 
to get together,*° to levy,*! to procure,*? or to real- 


ize? a supply of money by some of various allowa- 


[§ 2] B. Applied to Living Things, whether ani- 


kins, 2 F. Cas. No. 807, 5 Sawy. 429, 
435. 

[b] May be explained by usage 
where one exists: Balfour v. Wil- 
kins, 2 F. Cas. No. 807, 5 Sawy. 429, 
435, 4387. 

26. Balfour v. Wilkins, supra 
{quot Kerr v. Schwaner, 177 Fed. 659, 
ost 101: CCA 285 (aff 170 Fed. 92, 
Laas 


{a] Similar definition.—‘‘All days 
when the violence of rain and storm 
materially and essentially retards the 
work of loading vessels in the harbor, 
because of the inconvenience and 
danger incurred.” 

170 Fed. 92, ‘ 


27. See infra §§ 2-5. 
28. Black L. D. 
Raise: 


Presumption see Criminal Law §§ 

1005-10383; Evidence §§ 25-72. 
Question see Apveal and. Error §§ 

580-911, 1786-1811, 2298-2360. 
Trust see Trusts [39 Cyc 60-75, 104- 

152 (resulting), 169-191 (construc- 

tive) ]. 

29. Century” D. See  Crocker- 
Woolworth Nat. Bank v. Nevada 
Bank, 139 Cal. 564, 73 P 456, 459, 96 
AmSR 169, 63 LRA 245; 
Guenther, 98 Ga. 472, 473, 25 SE 527. 
See also Banks and Banking §§ 413- 
423; Bills and Notes § 844 note 68; 
Forgery § 14 note 77. 


30. Marshall v. Terr., 2 Okl. Cr. 
136, 101 P 139, 143 [quot Kearns v. 
State, 14 Okl. Cr. 142, 168 P 242, 244]. 


31. Kearns vy. State, supra. See 
also Issue §§ 20-22; Pleading §8§ 
1144-1159, 


82. Williamson v. Salt Lake, etc., 
R. Co., 52 Utah 84, 172 P 680, 682, 
LRA1918F 588. See also Evidence §§ 
25, 651-730, 737-789. 


[a] Equivalent to “compels infer- 
ence.”—Williamson v. Salt Lake, etc., 
R..Co., 52 Utah 84, 172 P 680, 682, 
LRAI1918F 588. 


83. Shoemaker v. Stobaugh, 59 
Ind. 598, 600; McNulty v. Dean, 
(Wash.) 281 P 9, 11, 66 ALR 1417. 


[a] “Raised” means “matured.” 
—McNulty v. Dean, (Wash.) 281 P 
9, 11, 66 ALR 1417. 


{b] Children may be regarded as 
“raised”? when they are twenty-one 
years of age. Shoemaker v. Sto- 
baugh, 59 Ind. 598, 600 (so constru- 
ing a will, where the “raising” of the 
children was made the purpose of a 
legacy and the period of a disposi- 
tion). 


[c] “Crops raised by the mortga- 
gor i)... for < the s term: of three 
years” does not mean crops raised 
before the execution of the mort- 
gage in which the phrase occurs. 
The participle ‘raised’? in such use 
does not of itself convey the idea of 
past time when the time is fixed by 
the context. Muir v. Blake, (lowa) 
9 NW 345, 346. 


34. Muir v. Blake, supra. 


Schwaner v. Kerr,,. 


Winkles v.: 


35. Shoemaker v. 
Ind. 598, 600. 


86. Brooks v. Garrett, 195 N. C. 
452, 142 SE 486, 487. 3 


37. McNulty v. Dean, (Wash.) 281 
P 9, 10, 66 ALR 1417. 


[a] “Harvested” distinguished.— 
McNulty v. Dean, (Wash.) 281 P 9, 
11, 66 ALR 1417. 


38. Webster D. [quot Perry County 
v. Selma, etc., R. Co., 58 Ala. 546, 557; 
Anderson v. Ritterbusch, 22 Ok]. 761, 
98 P 1002, 1006]. 


39. Webster D. [quot Perry Coun- 
ty v. Selma, etc., R. Co., 58 Ala. 546, 
557; Anderson v. Ritterbusch, 22 Okl. 
761, 98 P 1002, 1006]; Bates Colkege 
v. Bates, 135 Mass. 487, 488. See 
Childs v. Hillsborough Hlectric Light, 
etc., Co., 70 N. H. 318, 320, 47 A 271. 


[a] “Collect, the synonym given in 
the dictionaries,” is the construction 
of the word as used in a letter prom- 
ising the president of a college a sum 
of money if he can “raise’”’ an equal 
sum. Bates College v. Bates, 135 


Stobaugh, 59 


Mass. 487, 488. 


“Collect”? see 11 C. J. p 966. 


40. Webster D. [quot Perry Coun- 
ty v. Selma, ete., R. Co., 58 Ala. 546, 
557; Anderson vy. Ritterbusch, 22 Okl. 
761, 98 P1002, 1006]. 


41. Webster D. [quot Perry Coun- 
ty v. Selma, etc., R. Co., 58 Ala. 546, 
557; Anderson vy. Ritterbusch, 22 Okl. 
761, 98 P 1002, 1006]. 


“Gevy” see 36 C. J. p 1031. 


42. Childs v. Hillsborough Electric 
Might vetc..ICo.,, TON. sb eL Suoe 0a a 
A 271;_ New York, etce., Cement Co. v. 
Davis, 173 N. Y. 235, 239, 66 NE 9 
ee 62 App. Div. 577, 580, 71 NYS 


“Procure” see 50 C. J. p 626. 


43. Black L. D. [quot New York, 
etc., Cement Co. v. Davis, 173 N. Y. 
235, 66 NB 9, 10]. 

44. See New York, etc., Cement 
Co. v. Davis, 173 N. Y. 235, 239, 66 NE 
9 [aff 62 App. Div. 577, 580; 71 NYS 
185] (“when applied to an individual 
or a business corporation, it means 
the procuring of money in any of the 
usual methods, by note, mortgage or 
other obligation. As applied to mu- 
nicipal corporations, its ordinary im- 
port is the procuring of money by 
taxation or by the obligations of the 
corporation. . . here a_ statute 
authorizes the borrowing of money, 
the words ‘to raise money’ are equally 
apt to signify raising by taxation or 
by municipal obligation’’). 

45. Hand v. Stapleton, 140 Ala. 555, 
562, 37 S 362, 364; Childs v. Hillsbor- 
ough Electric Light Co., 70 N. H. 318, 
320, 47 A 271; New York, etc., Cement 
Co. v. Davis, 173 N. Y. 235, 239, 66 NH 
9 [aff 62 App. Div. 577, 588, 71 NYS 
185]. See Brown v. Newport Bd. of 
Education, 108 Ky. 783, 788, 57 SW 
612, 22 KyL 4838 (“raise’” may be con- 
strued “borrow” as used in Const. § 
184, providing that ‘no sum shall be 
raised or collected for education other 


ble methods,** such as by loan,*® sale,*® subserip- 
tion,*? or taxation.*® 


The term may imply actual 


than in common schools,” without 
submission of the question of taxa- 
tion to voters and a majority in favor 
thereof); Baltimore v. Gill, 31 Md. 
375, 388; Birge v. Berlin Iron Bridge 
Go., 183 (Ne wY.. 47750 491, 32 INS 609 
(‘where the power to borrow money 
exists by virtue of a statute special- 
ly granting it on certain conditions”’). 
But see Dickinson County v. Warren, 
98 Mich. 144, 146, 56 NW 1111 (board 
of supervisors, under authority to 
“raise”? money, had no power to bor- 
row); Wells v. Salina, 119 N. Y. 280, 
290, 28 NE 870, 7 LRA 759 (‘‘the 
power to raise money for municipal 
purposes . . never means a power 
to borrow unless there is other lan- 
guage qualifying or extending. its 
meaning”’). 


[a] Term may contemplate bor- 
rowing on engagements to pay in the 
future. Hand v. Stapleton, 140 Ala. 
555, 562, 37 S 362. 


[b] For extraordinary purposes, a 
municipal corporation’s usual method 
for raising money is by its obliga- 
tions, generally in the form of bonds. 
New York, etc., Cement Co. v. Davis, 
173. N. Y. 235, 239, 66.NE 9 [aff 62 
App. Div. 577, 580, 71 NYS 185]. 


[c] “Raised by the pledge or hy- 
pothecation of stock held by the city 
is . . . ‘borrowing.’ ”—Baltimore v. 
Gill, 31 Md. 875, 388. 


[d] Pledging bonds for work.— 
Where the directors of a corporation 
were empowered to issue and sell or 
pledge all or any of certain bonds for 
the purpose of raising money, it was 
held that a liberal construction should 
be given to the words, “raising mon- 
ey,’ and that bonds might be issued 
by the company and pledged as se- 
curity for work to be done. Winni- 
peg, etc., R. Co. v. Mann, 7 Man. 81, 99. 


46. Hand _v. Stapleton, 140 Ala. 
555, 562, 37 S 362; Bateman v. Bate- 
man, 1 Atk. 421, 26 Reprint 268. See 
Green v. Belchier, 1 Atk. 505, 506, 26 
Reprint 319. 


[a] Term may contemplate sale of 
property for money. Hand vy. Staple- 
ton, 140 Ala, 555, 562, 37 S 362. 

[b] May imply power of sale (1) 
where executors are directed to raise 
a sum out of certain lands, for the 
payment of debts, if the personalty is 
insufficient. Bateman vy. Bateman, 1 
Atk. 421, 26 Reprint 268. (2) ‘Where 
money is directed to be raised by 
rents and profits, unless there’ are 
other words to restrain the meaning 

the court has, by the lib- 
eral construction of these words, tak- 
en them to amount to a direction to 
sell.”. Green v.. Belchier, 1 Atk. 505; 
506, 26 Reprint 319. 


47. St. Paul’s Episcopal Church v. 
Fields, 81 Conn. 670, 72 A 145, 149; 
Livingston v. Lenox College, 192 Iowa 
579, 585, 185 NW 122; New London 
Literary, etc., Inst. v. Prescott, 40 N. 
H. 330; New York, ete., Cement Co. 
v. Davis, 173 N. Y. 235, 66 NE 9. See 
also Subscriptions [87 Cyc 482, 483]. 


48. Hand vy, Stapleton, 140 Ala. 555, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


receipt of the money,‘® or bona fide subseription.®° 

“To raise a fund” means to create or produce it.>4 
“Raise money by tax or assessment,’’®? 
“raise out of or charge upon,’’®* “raise revenue ;”°4 
also, “raised or appropriated,’’®® “raised upon the vil- 
lage,”°® raising money by taxes or assessment,°? 


Phrases: 


“raising portions.’’®8 


[§ 4] D. Applied to Structures, “to raise” means 


to inerease in height.°° | 
Phrases: 


Raised bottoms. 


as manufactured copper.®* 


37 S 362, 365; Dickinson County v. 
Warren, 98 Mich. 144, 146, 56 NW 
1111; Wells v. Salina, 119 N. Y. 280, 
288, 23 NE 870, 7 LRA 759; Gould v. 
Seneca Falls, 118 NYS 648, 649. See 
Perry County v. Selma, etc., R. Co., 
58 Ala. 546, 557 [quot Anderson v. 
Ritterbusch, 22 Okl. 761, 771, 98 P 
1002 (‘‘the precise meaning in this 
clause is, to levy a tax, as a means of 
collecting revenue’’)]; Schneewind v. 
Niles, 103 Mich. 301, 306, 61 NW 498 
(the word, used in fiscal statutes, 
mieans raised by taxation). 


[a] “fhe word ‘raise’ without 
qualifying words, is frequently em- 
ployed in grants of authority to pro- 
vide the necessary funds for public 
use in cases where the intent, to pre- 
scribe the method in which the power 
is to be exercised, viz., by taxation, 
is so clearly obvious that the words 
may be said to have acquired a clear- 
ly defined meaning when used in that 
connection.” Dickinson County _v. 
Warren, 98 Mich. 144, 146, 56 NW 
me a We 

{[b] For ordinary purposes, a mu- 
nicipal cdrporation’s usual method 
of raising money is by taxation. New 
York, ete., Cement Co. v. Davis, 173 
N. ¥.-235, 239; 66 NE 9 [aff 62 App. 
Div. 577, 580, 71 NYS 185]. 


{[c] Means “raised by taxation” 
and not “borrowed” in a provision 
that electors at a town meeting shall 
have power “‘to direct such sum to be 
raised,” ete. Wells v. Salina, 119 N. 
Y. 280, 288, 23 NE 870, 7 LRA 759 
{dist Birge v. Berlin Iron Bridge Co., 
133 N. Y. 477, 486, 31 NE 609; New 
York, ete., Cement Co. v. Keator, 62 
App. Div. 577, 580, 71 NYS 185]. 


49. See In re Opinion of Justices, 
7 Me. 502, 504; Bates College vy. Bates, 
135 Mass. 487 (raising of the sum in 
money required). 

[a] ‘“ ‘Actually produced and real- 
ized in cash’. . . and not.a sum of 
money ineffectually attempted to be 
raised” is the meaning of the word 
“raised” in a statute providing for 
compensating the managers of a lot- 
tery by a percentage ‘of the sum 
raised.” In re Opinion of Justices, 7 
Me, 502, 504. 


50. St. Paul’s Episcopal Church vy. 
Fields, 81 Conn. 670, 72 A 145, 149; 
Livingston v. Lenox College, 192 Iowa 
579, 585, 185 NW 122. See New Lon- 
don Literary, ete, Inst. v. Prescott, 
40 N. H. 330. 

[a]. Money cannot be given before 
raised.—A promise to give or appro- 
priate money may be made before the 
money is actually procured; but in 
such case the promise binds the prom- 
isor to have the money on hand when 
it becomes due, and so, in a sense, the 
money is raised by the promise. 
Childs v. Hillsborough Electric Light, 
etce., Co., 70 N. H. 318, 320, 324, 47 A 
Zi 

[b] Whether “raised” means “‘sub- 


“Raise the dam,’’°° “raise the dam and 
water works,’®! “raising and rebuilding the dam.”° 
A term applied to round copper 
plates turned up at the’edges,®* which has been held 
not to subject the article to duty under that name 


RAISE—RAKE-OFF 


service.®® 
RAKE-OFF. 
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[§ 5] BE. Applied to Troops, “to raise” means to 
bring together; to levy; to get together for use or 


As a verb, a slang expression, per- 


haps more accurately a figurative expression, which 
has obtained currency in popular speech.®® 


Aside 


from its context, it has no sinister meaning ;®" but 


when used to describe the act of an official toward 
public moneys it conveys the meaning that he de- 


frauded or stole, or connived at defrauding or steal- 


As a noun. 


scribed” or “paid,” the amount must 
at least be subscribed in good faith; 
a subscription without intent to pay 
does not fill the requirement. New 
London Literary, ete., Inst. v. Pres- 
cott, 40 N. H. 330, 333. 


[c] Conditional subscriptions or 
obligations insufficient.—St. Paul’s 
Episcopal Church y. Fields, 81 Conn. 
670, 72 A 145, 149. 


[d] “Merely honorary obligations 
incapable of legal enforcement” are 
insufficient. Bates College v. Bates, 
135 Mass. 487, 488. See also Sub- 
seriptions [87 Cyc 482, 483]. 

51. Inre Opinion of Justices, 7 Me. 
502, 504. 


{a] “The words ‘raise,’ ‘raised,’ 
and ‘raising’ occur frequently in our 
statutes relative to providing the nec- 
essary funds for public uses, and in 
that connection they are always as- 
sociated with the subject of taxation.” 
Dickinson “County v. Warren, 98 Mich. 
144, 146, 56 NW 1111. 


52. Gould v. Seneca Falls, 118 NYS 
648, 649, 651. J 


53. Mathieson v. Craven, 228 Fed. 
345, 352, 359. 

54. Perry County vy. Selma, etc., R. 
Co., 58 Ala. 546, 557; Harper v. Elber- 
ton, 23 Ga, 566, 570; Anderson v. Rit- 
terbusch, 22 Ok]. 761, 98 P 1002, 1007. 


[a] Increase not implied.—‘It is 
clear to our minds that increase of 
revenue-is not implied in the language 
to ‘raise revenue.’’’ Perry County v. 
Selma, etc., R. Co., 58 Ala, 546, 557 
[quot Anderson y. Ritterbusch, 22 
Okl. 761, 771, 98 P 1002]. 


[b] As used in statute providing 
for the removal of a county seat, the 
cost to be allowed by orders on the 
county treasury, provided the amount 
“is on hand or can be raised by said 
county without increasing the present 
tax rate,’ the phrase must have had 
reference to payments out of revenue 
of subsequent years, arising without 
any increase of the tax rate. Hand 
a ee oto 140 Ala. 555, 37 S 362, 


[ce] “Bill for raising revenue” (1) 
is confined to bills to levy taxes in 
the strict sense of the words, and has 
not been understood to extend to bills 
for other purposes, which may in- 


cidentally create revenue. The Nash- 
ville, 17 F. Cas. No. 10,023, 4 Biss. 188. 
(2) A bill increasing certain postal 


rates is not a bill for raising revenue. 
U. S. v. James, 26 F. Cas. No. 15,464, 
13 Blatchf. 207, 208. (3) A bill to in- 
corporate a town is not one for rais- 
ing revenue, although it may confer 
the power to tax. Harper v. Hlber- 
ton, 23 Ga. 566, 570. (4) A senate bill 
for the discovery of property not list- 
ed for taxation, providing for its as- 
sessment and the collection of taxes 
thereon, is not a “bill for raising rev- 
enue,’”’ such as must originate in the 
house of representatives, under the 


ing, with reference to such money,®*® and this mean- 
ing, without innuendo, the court is bound to notice 
judicially and pronounce libelous.*® 

A commission, profit, or rebate, often 
illegitimate, received by a party to a transaction ;7° 


constitution. Anderson v. Ritter- 
busch, 22 Okl. 761, 98 P 1002, 1006. 
(5) But a bill to raise revenue within 
a constitutional provision that such 
bills must originate in the lower 
house means a bill to provide for the 
levy of taxes as a means of collect- 
ing revenue, and a bill for reducing 
taxation, if it provides for collecting 
revenue, is still a bill for raising rev- 
enue. Perry County v. Selma, etc., R. 
Co., 58 Ala. 546, 557. 


55. Childs v. Hillsborough Electric 
Bight, etc.,'Co., 70 N.H. 3187 3245 47 


56. New York, etc., Cement Co. v. 
Davis, 173 N. Y. 235, 66 NE 9, 10 [aff 
62 App. Div. 577, 71 NYS 185,' 188}. 
ieee Gould v. Seneca Falls, 118 NYS 


58. In re Elliott, [1918] 2 Ch. 150, 
154. See also Portion 49 C. J. p 1087 
notes 33, 34. 


59. Colwell v. May’s Landing Wa- 
ter Power Co., 19 N. J. Eq. 245, 249. 

60. Smith v. Moodus Water Pow- 
er, Co., 35 Conn. 392, 399 (in a lease 
and contract, the term implies that 
there is a dam in existence which may 
be raised, and applies to the whole 
dam, to one part of it as well as to 
another). ; 


61. Colwell v. May’s Landing Wa- 
ter Power Co., 19 N. J. Eq. 245, 249 
(where a statute authorizing a mill 
owner to “raise” the dam and water- 
works to the height of the natural 
surface of the water was construed as 
authorizing the raising of the water 
of the dam to that height and not to 
authorize the raising of the structure 
of the dam so that the water would be 
made to flow back on another’s land). 


62. State v. Suttle, 115 N. C. 784, 
787, 20 SEH 725 (a reservation in a deed 
of the right of raising and rebuilding 
reserves the right to raise as well as 
to rebuild, or according to the charge 
to the jury, to’ raise high if neces- 
sary). 

63. (Ue Siive Potts.<b Cranch! @uU,.S-;) 
284, 285, 287, 3 L. ed. 102. 

64 U.S. v. Potts, supra. 


65. Webster D. [quot Perry Coun- 
ty % Selma, ete., R. Co., 58 Ala. 546, 
DBT]. 


66. Com. v. Root, 15 Pa. Dist. 441, 
443 (plainly suggests the figure of one 
passing a rake over something and 
scraping or clearing off. and gather- . 
ing’ up apart of it): 

67. Com. v. Root, supra. 

68. Com. v. Root, supra. 

69. Com. v. Root, supra. 


70. Webster New Int. D. See Nord 
v. Gray, 80 Minn.,. 143, 82 NW 1082, 
1083; State v. Collins, 67 W. Va. 530, 
68 SE 268, 27 LRANS 1024. 

[a] Where trusted employee en- 
tered into unlawful combination with 
one purchasing goods from the manu- 
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frequently used in connection with gambling.” 


Phrases: “Rake-off at the end of every ‘pot,’ ’’”? 
“rake-off from the games.”7* 


RAM. A male sheep as distinguished from a 
wether.7* In mechanics, a swinging appliance for 
striking heavy blows.7> 

RAMIE. A plant, the so-called China grass and 
its fiber,’® which is stronger than hemp, has a silky 
luster, and is capable of being spun and woven into 
fine fabries.77 

Ramie sliver. Long ribbons or ropes of ramie fiber 
lying parallel.78 For purposes of customs duties, 
it is assessed by similitude to cotton sliver.*® 

Other phrases: “Ramie and chip braids,”®° “ramie 
and silk braids,’’! “ramie braids,’*®? “ramie fab- 
rics,”8? “ramie threads,’’®+ “ramie wear.’ 

RANCH. Originally and even now loosely, a 
farm,®® especially one of large size.87 More specif- 
ically, an establishment for rearing or grazing cattle 
and other stock in large herds;8* and, in a still nar- 
rower sense, a tract of land used for grazing, and the 
rearing of horses, cattle, or sheep.8° The term may 
be employed as an adjective,®° as in the phrases 


“ranch hand,”®! “ranch laborer,”®? and “ranch own- 
98 
er. 


RAKE-OFF—RANGE 


RANCHMAN. The owner or occupant of, or la- 
borer on, a ranch;°* a herdsman.®® 


As used in a lien law to describe a class of persons 
entitled to a lien for payment for feeding, herding, 
and pasturing animals, the term applies only to one 
who takes care of the animals intrusted to him upon 
his own land, and does not include one who works 
for wages off his own land.°° 


RANCHO. From the Spanish, 97 meaning a ranch; 
a large grazing farm.?® 


RANCID. Having a rank smell or taste from 
chemical change or decomposition.®® 


RAND or RAND LIFT. In the shoe industry, a 
term applied to the cup-shaped piece attached to the 
top of a heel, fitting it to the heel seat of the shoe.* 

RANDOM. In its popular meaning, done at haz- 
ard, or without any settled aim, purpose, or direc- 
tion;? left to chance, or casual, or haphazard.*® 

At random. A phrase applied only to anything 
done at haphazard or chance.* 

RANGE. [§ 1] A. In Measurement. As a verb, 
in connection with the location of a line, it means 
to have or extend in a certain direction;® to cor- 
respond in a direction or line;® to trend or run.” 

Phrase: “Ranging with.”® 


facturer against the interest of the 
employer, the employee receiving a 
dividend. therefor, such dividend is 
in common parlance called a 
off.” Nord v. argh 80 Minn. 1438, 82 
NW 1082, 1083 


ib See Ganiar §§ 40, 47, 49. 
State v. Collins, 67 W. Va. 530, 
530" 68 SE 268, 27 LRANS 1024. 
Wa. REX. Wens, 31 B. C. 292, 40 
CanCrCas 311 
74. State v. Royster, 65 N. C. 539. 
75. Creamer v. Moran Bros. Co., 41 
Wash. 636, 84 P 592, 593 (where a cer- 
tain “ram” is described as “a heavy 
piece of iron about a foot in ‘diameter 


84. In re Eckstein, supra. 


85. Inre Ach Co., Treas. Dec. 25513 
No. 2524. 


86. Standard D.; Webster D. [both 
quot Gordon v. Buster, 113 Tex. 382, 
257 SW 220, 221). 


[a] “Farm” compared and distin- 
guished.—(1) “Ranch and .farm are 
both devoted to agriculture—one to 
what has been called arable and oth- 
er to pastoral agriculture.’ Davis v. 
State Industrial Commn., 59 Utah 607, 
610, 206 P 267. (2) “The noun farm 

- prominently means a traet of 
land chiefly under cultivation 
yet... in its general scope and 
significance it means any tract of land 


(Civ. A.) 286 SW 803, 804 (a “ranch 
laborer” was not a “farm laborer” 
within a workmen’s compensation 
act)]. See also Ranchman post. 

93. State v. Hines, 94 Or. 607, 186 
P 420, 422. 

94. Webster D. [auot Davis v. 
State ERGUSErIAE Commn., 59 Utah 607, 
206 P 267, 269]. 

“Ranch hand” see Ranch ante. 

“Ranch laborer” see Ranch ante. 

95. Webster D. [quot Davis v. 
State Industrial Commn., 59 Utah 607, 
206 P 267, 269]. 


96. See Hooker v. McAllister, 12 


and two or three feet long, with a 
long narrow handle projecting several| or the 
feet beyond” which could be raised 
by means of block and tackle to a po- 
sition for striking). 

76. Century D. 

77. Webster New Int. D. 

78. In ré Eckstein, Treas. 
25710. See Vandegrift v. U. S., 173 
med. 609, 611, 97 CCA 469 (the erude 
straightening out of the fiber in lay- 
ers). 

fa] “Ramie roving” synonymous. 38 
—In re Eckstein, Treas. Dec. 25710. Ruston 

79, In re Eckstein, supra fcit : 
Vandesrift v. U. S., 173 Fed. 609, 610, 
611, 97 CCA 469]. 

[a] It resembles cotton sliver in 
material, eh Tae texture, and use. 
Vandegrift v. S., 173 Fed. 609, 611, 
612, 97 CCA 469. See In re Eckstein, 
Treas. Dec. 25710. 

[b] Held not “manufacture of 
ramie.’—In re Eckstein, Treas. Dec. 
ey [eit and foll Vandegrift v. U. 
173 Fed. 609, 610, 97 CCA 469]. 
[c] “Ramie manufactured” and 
“manufacture of ramie” distin-| , 91. 
guished.—In re Eckstein, Treas. Dec. | 257 SW 220, 222 


rearing 


recognized.” 


Asriculture § 1; 
et seq. 


supra]. 


connection with, 
establishment. 
Hawaii 369, 
89. Webster 
Hines, 94 Or. 


S., 


25710. 
80. In re Olivier, Treas. Dec. 25697 
No. 3270. [a] 


81. Inre Ach Co., Treas. Dec. 25513 | —One 


82. Rosenberg v. U. S., Treas. Dec. ! 
25833. 

83. In re Eckstein, 
25710. 


Treas. Dec. | 217 SW 749, 752. 


used for the production of 
of animals. 4 
Forty years ago and more in Texas 98. 
there was perhaps a more distinct ap- 
plication of the words 
‘ranch’ in the popular mind, though 99. 
the general and broad meanings were 
Gordon v. Buster, 113 
Tex. 382, 386, 257 SW 220. 

Farm 25 C. 


87. Webster D. v. 
Buster, 113 Tex. 382, 257 SW 220, 221]. 3. 


Standard D. [quot Gordon v. 


fauot Gordon 


[a] Not limited to land.—By ‘the 
word “ranch” is understood not mere- [a] 
ly the land, but also the cattle and 
other personalty upon it and used in 
and as part of, the 
ae v. Shipman, 26 


607, 186 P 420, 422]; 
Davis v. State Industrial Commn., 
59 Utah 607, 206 P 267, 9. 


90. See cases infra notes 91-93. 5. 
Gordon v. Buster, 113 Tex. 382, 


92. Slaughter Cattle Co. v. 
trana, (Tex. Civ. A.) 217 SW 749, 752. 


“Farm laborer’ distinguished. 
employed to poison animal 
No. 2527 pests on a eattle ranch is a 

: laborer” and not a ‘farm laborer” un- 
der a compensation law. 
Cattle Co. v. Pastrana, (Tex. Civ. A.) [a] 
See Gordon vy. Bus- 
ter, 1138 Tex. 382, 257 SW 220, 221 [rev 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number, 


Wash. 46, 49, 40 P 617. 
SOIT 97. Webster D. 


Webster D. [quot Gordon v. 
Buster, 113 Tex. 382, 257 SW 220, 221). 
‘farm’ and “Ranch” ante. 

Spry v. Kiser, 179 N, C. 417, 102 


SE 708, 710. 


_1. Brockton Heel Co. v. Interna- 
tional Shoe Co., 19 F. (2d) 145. 


2. Webster D. [quot Com. v. By- 
num, 50 SW 8438, 20 KyL 1982]. 


Webster D. [quot Com. v. By- 
num, supra]. 

4. Encyclopedic D. 
Bynum, supra]. 
Shooting at random.—(1) A 
statute defining the offense ‘‘can only 
mean shooting aimlessly, at haphaz- 
ard, recklessly, without a definite ob- 
ject aimed at in range of the weapon.” 
Com. v. Bynum, 50 SW 848, 20 KyL 
1982. (2) One who intentionally shot 
at a dog, or shot a dog, was not guilty 
of shooting at random. Com. v. By- 
num, supra. 

Lilly v. Mareum, 214 Ky. 514, 
283 Sw 1059. 


6 Webster New Int. D. [quot Lilly 


v. Marcum, 214 Ky. 514, 283 SW 1059, 
Pas- | 1060]. 


7. Webster New Int. D. [quot Lilly 
v. Mareum, supra]. 
“ranch 8. Reid v. Klein, 138 Ind. 484, 487, 
37 NE 967; Lilly v. Marcum, 214 Ky. 
514, 283 SW 1059, 1060. 
“A line parallel to another 
may be said to range with it, but the 
only way for a line that begins at the 


See also 
J. p 670 


[cit Com. v. 


[quot State v. 


Slaughter 


— 


RANGE—RANK 


In the public land system, “range,” as a noun, is 
employed to designate a row or line of townships ly- 
ing between two successive meridian lines six miles 
apart.® 

[§ 2] B. In Mining, as a noun, “range” is a term 
applied to a crevice, lode, or vein;!° commonly un- 
derstood to designate a large stretch of country ear- 
rying with some continuity, or at intervals, ore de- 
posits belonging generally to the same geological 
stratum,.1+ 


[§ 3] C. In Cattle Raising!14%—1. In General. 
A term widely used by ranchmen,!” and generally on 
the great plains of the United States.14 


[§ 4] 2, As a Noun. An extensive grazing 
ground;'* a region in which eattle or sheep may 
pasture ;*° a sparsely populated and uninclosed prai- 
rie over which stock growers have been allowed to let 
cattle, horses, and other animals, owned by them or 
in their charge, roam and feed without restraint ;1° 
a traet or district of land within which domestic 
animals in large numbers range for subsistence;17 
and it may include a tract commonly of many square 
miles, occupied by one or by different proprietors ;1§ 
that which may be traversed or ranged over, espe- 
cially a region of country in which cattle may wan- 
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pasture lands in the neighborhood.?° 


Cattle range. A large stretch of country consist- 
ing generally of many square miles, which is usually 
uninclosed, and has no definite or fixed boundaries, 
on which cattle are permncred to run at large during 
the entire year.?1 


Other phrases: “Accustomed range,”?? “home 
range,”?5 “sheep range,”?4 “spring, summer or win- 
ter “range ;”25 also “riding the range.’’?® 

[§ 5] 3. As an Adjective. When used as descrip- 
tive of live stock, the word means live stock that roam 
and feed upon open and uninelosed tracts of land 
in the state, and not in actual possession or control 
of the owner or his agent;?7 and that such live stock 
is occasionally placed in inclosures for temporary 
purposes does not change them from range stock.?® 


Phrases: “Range cattle,”’2® “range country,’’?° 
“range cow, unmarked,”*! “range custom,”?? “range 
or grazing country.’’?? 

[§ 6] 4. Asa Verb, as applied to cattle, to roam ;** 
to rove at large;*°> to wander.?® . 

Phrase: “Ranging and herding of sheep.’’37 

RANK. As a noun, the order or place in which 
certain officers are placed?’ as in the army or navy in 


der and pasture,!? or unfenced woodlands, or other 


end of another line to range or run 
with it is to go in the same direction, 
and this is impossible unless it fol- 
lows the path of the other line when 
extended.” Lilly v. Marcum, 214 Ky. 
514, 515, 283 SW 1059. 

9. Webster New Int. D. 

[a] Abbreviated “R.”—Simms v. 
Rolfe, 177 Ark.|.52, 5 SW (2d) 718; 
Kile v. Yellowhead, 80 Ill. 208, 210; 
Ottumwa, etc., R. Co. v. McWilliams, 
71 Iowa 164, 167. 32 NW 315; Hunt v. 
Smith, 9. Kan. 137, 1538.. 


10. Raisbeck v. Anthony, 
572, 586, 41 NW 72. 


“Crevice” see 15 C, J. p 1453. 
also Mines and Minerals §§ 43-51 


73 Wis. 


he 


11. St. Anthony Min.; ‘etce:, Co 
Shaffra, 138 Wis. 507, 120 NW 338, 
209% 

114%. Range: 


Brand see Animals § 85 et seq. 

Driving animals from see Animals §§ 
249-267. 

Levy see Executions § 233. 


12. See Miller v. Lewis, 17 S. D. 
448, 451, 97 NW 364. 


1g, (Centurys sD; [quot State v. 
Omaechevviaria, 27 Ida. 797, 152 P 
280, 282; Missoula Trust, etc., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245°P 949, 951; Big Butte Horse, etc., 


Nee v. Anderson, (Or.) 289 P 503, 
14. Century D. [quot State v. 


Omaechevviaria, 27 Ida. 797, 152 P 280, 


282; Missoula Trust Co..v. Northern 
Pact Re. Co;, (6 wiont., 201,245 P1949; 
951; Big Butte Horse, etc., Assoc. v. 


Anderson, (Or.) 289 P 503, 507]. 


15. Webster D. [quot Big Butte 
Horse, etc., Assoc. v. Anderson, su- 
pra]. 

16. Miller v. Lewis, 17 S. D. 448, 


451, 97 NW 364. See Jeffries v. State, 
102’ Ark. 373, 144 SW 514. 


{a]-. Similar definitions.—(1) “A 
sparsely populated and uninclosed 
tract of land over which stock and 
cattle are permitted to roam and feed 
without restraint.” Jeffries v. State, 
102 Ark. 378, 144 SW 514, 515. (2) 
“Large bodies of woodlands and prai- 
ries, which have never been enclosed, 
lying in the neighborhoods of the 
plantations of our citizens, and which, 
by common consent, have been un- 
derstood, from the early settlement of 


the State, to be a common or pasture 
OF.) in the ‘phrase of the people, the 
range, to which large numbers of cat- 
tle, hogs, and other animals in the 
neighborhood, not of a dangerous or 
unlawful character, have been permit- 
ted to resort.” Vicksburg, ete... RR. 
Co. v. Patton, 31 Miss. 156, 185, 66 
AmD 552. 

[b] “The expression ‘range,’ or ‘ac- 
customed range’... is matter of 
local description, and, unlike a ge- 
neric term requiring the species to be 
stated, it admits of proof under the 
general allegation without defining by 
averment the limits of the ‘range.’ ” 
State v. Thompson, 40 Tex. 515, 519 
[quot Foster v. State, 21 Tex. A. 80, 
86, 17 SW 548 (overr on other grounds 
Long v. State, 39 Tex. Cr. 461, 463, 
466, 46 SW 821, 73 AmSR 954) ]. 


17. Century D. [quot ‘State v. 
Omaechevviaria, 27 Ida. 797, 152 P 
280, 282; Missoula Trust, etc., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245 P 949, 951; Big Butte Horse, ete., 
fer v. Anderson, (Or.) 289 P 503, 


18; Century ‘Di -\[quot) State y: 
Omaechevviaria, 27 Ida. 797, 152 P 280, 
282; Missoula Trust, etc., Bank v. 
Northern Pac. R. Co., 76 Mont. 201, 245 
P 949, 951; Big Butte Horse, etc., As- 
soe. v. Anderson, (Or.) 289 P 503, 507]. 

19. State v. Cunningham, 35 ‘Mont. 
547, 90 P 755,. 756. 

20. Vicksburg, etce., R. Co. v. Pat- 
ton, 31 Miss. 156, 187, 66 AmD 552. 

21. Big Butte Horse, etc., Assoc. 
v. Anderson, (Or:) 289. P "503, 507; 
Holcomb v. Keliher, 5 S. D. 4388, 441, 59 
NW 227 [quot State v. Cunningham, 
385 Mont. 547, 90 P 755, 756]. 

fa] “Sheep range” distinguished. 
—State v. Omaechevviaria, 27 Ida. 
797, 152 P 280, 282. 

22. State v. Omaechevviaria, su- 
pra; State v. Cunningham, 35 Mont. 
547, 90 P 755, 756; State v. Thompson, 
40 Tex. en 519 [quot Foster v. State, 
21 Tex. 80, 86, 17 SW 548]; Long 
v. State, = Tex, Cr. 461, 463, 466, 46 
SW 821, 73 AmSR 954. 

23. Holcomb v. Keliher, 5 
441, 59 NW 227. 

24, State v. Omaechevviaria, 27 
Ida. 797, 152 P 280, 282. 


25. Big Butte Horse, etc., Assoc. v. 
Anderson, (Or.) 289 P 5038, 507, 509. 


S. D, 438, 


relation to others;*°® 


social position;#® station.*t 


26. Big Butte Horse, etc., Assoc. 


v. Anderson, supra. 

27. Wightman v. King, 31 Ariz. 89, 
250 Pa T28073 

28. Wishtiman v. King, supra. 

29. Wightman v. King, supra. 

30. Missoula Trust, ete., Bank v. 
Northern Pae. R. Co., 76 Mont. 201, 245 
P 949, 951. 

[a] “Grazing country” synony- 
mous.—Missoula Trust, ete., Bank v. 
Northern Pac. R. Co., 76 Mont. 201, 
245 P 949, 951. 

31. Jeffries v. State, 102 Ark. 373, 
3874, 144 SW 514. 

32. Big Butte Horse, ete., Co. v. 
Anderson, (Or.) 289 P 503, 507. : 

33. Missoula Trust, ete., Bank v. 
Northern Pac. R. Co.,. 76 Mont. 201, 
245 P 949), 95a. 

34. Lilly v. Marcum, 214 Ky. 514, 
283 SW 1059, 1060. 

35. Lilly v. Marcum, supra. 

36. Lilly v. Marcum, supra. 

87. Big Butte Horse, ete., Assoc. 
v. Anderson, (Or.) 289 P 503, 508 


ate Wood va Us Sip lobe Cty Claetbls 
[a] “Often used to express some- 


thing different from office.—It then 
becomes a designation or title of hon- 
or, dignity, or distinction conferred 
upon an Officer in order to fix his rel- 
ative position with reference to oth- 
er officers in matters of privilege, pre- 
cedence, and sometimes of commanid, 
or by which to determine his pay and 
emoluments.” Wood v. U. S., 15 Ct. 
(Olea Risyile aaj 


[b] Rank and actual office may 
aumere iV COG ivan Ue Sit Low Cte Claw aie 
39. Black L. D. See Army and 


Navy §§ 50-58. 


40. Matter of Brown, 80 Misc. 4, 
141 NYS 193, 195. See Thill v. Pohl- 
man, 76 Iowa 688, 640, 641, 41 NW 385 
(“how could it be said that in fixing 
the obligations of a husband for the 
support of his wife her social posi- 
tion in society, which is the synonym 
of ‘rank’ or ‘station,’ should not be 
considered?’’). 

41. Thill v. Pohlman, supra (“The 
terms ‘rank’ and ‘station’ seem to be 


‘of like import’), 


798-1000 [52 C.J.] 


In some civil service acts or rules it has been held 


synonymous with “grade.”*? 


As a verb, to range in any particular class, order, 
or distinction; to class; also to dispose methodically, 
to place in suitable classes or order; to classify.** 


As an adjective, in English law, excessive; too 


large in amount.*+ 


RANSOM. 


42. Peo. v. Errant, 229 Ill. 56, 62, 
82 NE 271. 


[a] Salary classification not sole 
test.—Under Chicago Civ. Serv. Rules, 
rule 2 § 4, providing that the grades 
shall be based upon compensation, 
and rule 7, § 1, providing that pro- 
motions shall be from grade to grade, 
except as otherwise provided, ‘‘in the 
Same line or character of work,” up- 
on competitive examinations, promo- 
tions must be made upward from the 
grade next below, in the same line of 
service, and “rank,” for the purpose 
of promotions, is not determined by 
salary alone, but salary only deter- 
mines the grade among those in the 
same line of employment. Hence, al- 
though ward superintendents are in 
the fifth grade, and assistant super- 
intendents of streets in the tenth, five 
grades higher, the former are eligible 
for such assistant superintendency, 
being next below in the same line of 
employment. Peo. v. Errant, 229 Ill. 
56, 64, 66, 82 NE 271. 

43. Webster New Int. D. : 

[a] Does not necessarily imply 
identity of the thing ranked with the 
class in which it is ranked. ‘‘The first 
two examples given by Mr. Webster 
of authorized uses of the verb ‘to 
rank’ are as follows: ‘Poets were 
“ranked” in the class of philosophers’; 
‘Heresy is “ranked” with idolatry and 
witchcraft.’ The first does not neces- 
sarily mean nor imply that poets are 
philosophers; nor the second that 
heresy is idolatry or witchcraft. Nor 
does the requirement that an allowed 
claim shall be ranked ‘among’ debts 


[§ 1] A. Asa Noun, a redemption for 
money or other consideration, of that which is taken 
in war;*® a restoration of property captured, for the 


RANK—RANSOM 
fine.*7 


used.*9 


Ransom bill, 


use of the owner, for a stipulated price;*® a severe 


[§ 2] B. Asa Verb. A synonym of “redeem.”*8 
[§ 3] C. As an Adjective the word is sometimes 


A contract by which a captured ves- 


sel, in consideration of her release and safe conduct 


exclude from the ranks all claims 
which may not properly be termed le- 
gal debts. The statute plainly re- 
quires contingent claims to be pre- 
sented for allowance; and that all 
allowed claims shall be filed in court 
and ranked among the acknowledged 
(allowed) debts, whether all such al- 
lowed claims are technical debts or 
not.” Verdier v. Roach, 96 Cal. 467, 
475, 31 P 554 [quot Barto v. Stewart, 
21 Wash. 604, 618, 59 P 480]. 


44 Black L. D. 


[a] Example.—‘‘The ‘modus’ must 
not be too large, which is called a 
‘rank modus.’” 2 Blackstone Comm. 
p 30 [cit Black L. D.]. 


45. Havelock v. Rockwood, 8 T. R. 
268, 277, 101 Reprint 1382. 


[a] Distinguished from “sale.”— 
“The plaintiff's ship, after being cap- 
tured by the enemy, but before she 
was condemned as prize, was put up 
to auction, and sold to the plaintiff, or 
at least delivered to him, for which 
he paid a sum of money. | Then it was 
redeemed by him: there could not be 
any sale of the ship, because there 
was no sentence of condemnation; 
without which no property could be 


transferred to a purchaser. . .. It 


was a redemption, or ransom.” Have- 
lock v. Rockwood, 8 T. R. 268, 277, 101 
Reprint 1382. 


[b] Distinguished from  repur- 
chase.—‘‘Nor is a ransom, strictly 
speaking, a repurchase of the cap- 


tured property. It is rather a repur- 
chase of the actual right of the cap- 
tors at the time, be it what it may; 


for a stipulated course and time, agrees to pay a cer- 
tain sum as ransom.°? 
ty,®+ and it binds an ally or cobelligerent.®? 


It is cognizable in admiral- 


or, more properly, it is a relinquish- 
ment of all the interest and benefit, 
which the captors might acquire or 
consummate in the property by the 
regular adjudications of a prize tribu- 
nal, whether it be an interest in rem, 
a lien, or a mere title to expenses.” 
Maisonnaire v. Keating, 16 F. Cas. No. 
8,978, 2 Gall. 325, 338. 


46. Maisonnaire v. Keating, supra. 


47. U.S. v. Griffin, 6 D: C. 53,:57 
(where, in construing St. 5 Rich. II, it 
was said: ‘‘The language of the stat- 
ute forbids the act of forcible entry, 
&c., ‘under pain of imprisonment 
and ransom.’ The word ranson means 
not only a fine, but a severe fine’’). 


“Fine” see Fines, Forfeitures, and 
Penalties § 1. 


48. Havelock v. Rockwood, 8 T. 
R. 268, 276, 101 Reprint 1382. 


“Redeem” see [34 Cyc 766]. 


49. See cases infra notes 50-52. 
50. Black L. D. 
51. Maisonnaire v. Keating, 16-F. 


Cas. No. 8,978, 2 Gall. 325, 341. See 
also Admiralty § 106; War [40 Cyc 
351 note 69]. 


[a] Action on bill of exchange giv- 
en as collateral security for the pay- 
ment of a ransom bill may be main- 
tained in a court of common law, al- 
though ransom bills are cognizable 
exclusively in admiralty. _Maison- 
naire v. Keating, 16 F. Cas. No. 8,978, 
2 Gall. 325, 341, 344, 


52. Miller v. The Resolution, 2 
Dall. CULTS. Eee 15, St Te eds 263% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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i i; OFFENSES AND RESPONSIBILITY THEREFOR 


[§ 1] A. Rape—1. Definition and Nature—a. Of- 
Rape, at common law, is the 
unlawful carnal knowledge of a woman over the age 
of ten years forcibly and without her consent,! or, 
as it is otherwise expressed, by force, or forcibly, and 
against her will;? or, under an early English stat- 
ute,* declaratory of the common law‘ and which is 
a part of our common, law,°® such knowledge of a 
female child under the age of ten years, either with 
Rape has also been de- 
fined generally as the act of having carnal knowledge, 
by a man, of a woman, forcibly and against her will, 
or without her conscious permission, or where per- 
mission has been extorted by force or fear of imme- 
A distinction has been suggest- 


fense at Common Law. 


or without her consent.® 


diate bodily harm. 


1. Aila.—Hooper v. State, 106 Ala. 
41, 43, 17 S 679; Waller v. State, 40 
Ala. 325; Harris: v. State, 2: Ada... A. 
116, 56.S 55. 


Ind.—Felton v, State, 139 Ind. 531, 
39 NE 228. 


Ky.—Payne v. Com., 110 SW 311, 33 
KyL 229. 


La.—State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]. 


Me.—State v. Flaherty, 128 Me. 141, 
146 A 7. 


Mo.—State v. Egner, 317 Mo. 457, 
296 SW 145. 


Porto Rico.—Peo. 
Porto Rico 203. 


Clark Cr. L. (2d ed) p 215. 


See also Whidby v. State, 121 Ga. 
588, 589, 49 SEH 811 (“if it [the act 
of intercourse] is accomplished forci- 
bly and without her consent, the act is 
rape’”’). 

[a] Other definitions——(1) The 
carnal knowledge of a female, forci- 
bly, and against her consent.” Payne 
v. Com., 110 SW 811, 312, 33 KyL 239. 
(2) “The unlawful carnal knowledge 
of a woman without her consent.” 
Adams v. Com., 219 Ky. 711, 713, 294 
SW 151 [quot New Standard D.]. 


“Ravish” defined see post. 


2. Ala.—Hooper v. State, 106 Ala. 
41,17 S 679; Herndon v. State, 2 Ala. 
A. 118, 56 S 85. 


Ark.—Braswell v. State, 280 SW 
367; Maxey v. State, 66 Ark. 523, 52 
SW 2; Harvey v. State, 53 Ark. 325, 
14 SW 645, 22 AmSR 229; Charles 
v. State, 11 Ark. 389. 


Cal.—Peo. v. Snyder, 75 Cal. 323, 17 
P 208. 

Del.—State v. Thomas, 31 Del. 102, 
111 A 538; State v. Brown, 26 Del. 
348, 83 A 1083; State v. Williams, 26 
Del. 102, 80 A 1004; State v. Honey, 
25 Del. 324, 80 A 240; Sigerella v. 
State, 24 Del. 157, 74 A 1081 [aff 23 
Dele Side 82 AV Si State. ruitt y2h 
Del. 466, 62 A 790; State v. Smith, 
14 Del. 588, 338 A 441; State v. Handy, 
4 Del. 566. 


Ga.—Holland v. State, 161 Ga. 492, 
131 SE 503 [answer to cert question 
conformed to 34 Ga. A. 824, 131 SHE 
923]; Gore v. State, 119 Ga. 418, 46 SEH 
671, 100 AmSR 182; Stephen v. State, 
11 Ga. 225; Avery v. State, 12 Ga. A. 
562, 77 SE 892; Smalls v. State, 6 Ga. 
A, 502, 65 SH 295. 


Ill.— Peo. v. Celmars, 332 Ill..113, 
163 NE 421; Peo. v. Cieslak, 319 Ill. 
221, 149 NE 815; Peo. v. Eccarius, 
305 Ill. 62, 186 NE 651; Peo. v. Stow- 
ers, 254 Ill. 588, 98 NE 986. 

Towa.—State v. Canada, 68 Iowa 397, 
27 NW 288. : 

Ky.—White y. Com., 96 Ky. 180, 28 
Sw 340, 16 KyL 421; Lowry v. Com., 
65 SW 434, 23 KyL 1553. i: 


v. Espanol, 16 


sent.11 


Me.—State v. Flaherty, 128 Me: 141, 
146 A 7. 


Mich.—Peo. v. Murphy, 145 Mich. 
524, 108 NW 1009; Peo. v. Crego, 70 
Mich. 319, 38 NW 281; Crosswell v. 
Peo., 13 Mich. 427, 87 AmD 774. 

Miss.—State v. Bradford, 126 Miss. 
868, 89 S 767, 768 [cit Cyc]. 

Mo.—State v. Egner, 317 Mo. 457, 
296 SW 145; State v. Montgomery, 63 
Mo. 296. 

Nebr.—Baxter v. State, 80 Nebr. 
840, 115 NW 534; Richards v. State, 
36 Nebr. 17, 23 NW 1027. 

Nev.—State v. Pickett, 11 Nev. 255, 
21 AmR 754. fi 

N. C.—State v. Brooks, 76 N. C. 1. 

Oh.—Williams v. State, 14 Oh.. 222, 
45 AmD 536. 

436, 


Okl.—Sowers v. Terr., 
50 P 257. 


Or.—State v. Gilson, 113 Or. 202, 232 
621. 


6 Okl. 


P 
Pa.—Com. v. Hummel, 7 Pa. Dist. 
715, 21° Pas Co. 445. 
Porto Rico.—Peo. v. Cancel, 13 Por- 
to Rico 179. 
Tex.—Walton v. State, 29 Tex. A. 
1638, 15 SW 646. 
W. Va.—State v. Fudge, 96 W. Va. 
109, 122 SE 519. 


Wis.—Croghan v. State, 22 Wis. 
444, 

Ont.—Reg. v. Bedere, 21 Ont. 189. 

4 Blackstone Comm. p 210; 1 East 
P. C. p 434; 1 Hale P. C. p 628; 1 
Hawkins; Ps iCi.c’ 42 al 


“Rape is the having of unlawful 
carnal knowledge by a man of a wo- 
man, forcibly and against her will.” 
State v. Mehojovich, 118 La. 1013, 
1020, 43 S 660 [quot Bishop New Cr. 
E88 1112" 11138;94 Hliotte Mvid.§ 
3095]. : 

3) St. 18 Hliz. csi. $4; 

4 See Gore v. State, 119 Ga. 418, 
419, 46 SE 671, 100 AmSR 182 (‘“Eng- 
lish statutes were enacted making the 
offense penal, but these have been 
treated as simply declaratory of the 
common law’’). 

5. Nider v. Com., 140 Ky. 684, 131 
SW 1024, AnnCas1913E 1246. 

Sources and adoption of common 
law generally see Common Law §$§ 7, 
14) 22,25. 

6. Conn.—State v. 
Conn. 349, 38 AmR 27. 

Del.—State v. Smith, 14 Del. 488, 
83 A 441; State v. Handy, 4 Del. 566. 

Ga.—Stephen v, State, 11 Ga. 225; 
Todd v. State, 25 Ga. A. 411, 103 SH 
496. 

Ky.—Nider v. Com., 140 Ky. 684, 131 
Sw 1024, AnnCas1913BH 1246. 

Mass.—Com. v. Roosnell, 143 Mass. 
32, 8 NE 747. e 


Worden, 46 


ed between the words “against her will” and the words 

“without her consent” in the definitions of rape;® 

but, according to the weight of authority, they mean 
‘ exactly the same thing.® 


[§ 2] b. Offense under Statutes—(1) In General. 
By the provisions of some statutes, rape is now or has 
been defined substantially as at common law?° as 
the carnal knowledge of a female by force and against 
her will, or as the carnal knowledge of a female child 
under the age of ten either with or without her con- 
The crime is usually designated by the stat- 
utes as “rape,”?? and it has been stated that there is 
no other name in the law for it.1* 
punishing perpetrators of the offense “rape,” but not 


A statute merely 


Mich.—Crosswell v. Peo., 13 Mich. 
427, 87 AmD 774; Peo. v. McDonald, 
9 Mich. 150. 


Miss.—State v. Bradford, 126 Miss. 
868, 89 S 767, 768 [cit Cyc]. 


Nebr.—Baxter v. State, 80 Nebr. 
840, 115 NW 534. 


Tenn.—State vy. Rimmer, 129 Tenn. 
383, 164 SW 1148. 


[a] “ord Coke says: ‘Rape is fel- 
ony by the common law, declared by 
parliament for the unlawful and car- 
nal knowledge and abuse of any wo- 
man above the age of ten years 
against her will, or of a woman child, 
under the age of ten years with her 
will or against her will, and the of- 
fender shall not have the benefit of 
elergy.’ 3 Coke’s Inst. 60.”.' Baxter 
veges 80 Nebr, 840, 842, 115 NW 


[b] “Lord Hale defines the crime 
as follows: ‘Rape is the carnal knowl- 
edge of any woman above the age of 
ten years against her will, and of a 
woman child under the age of ten 
years with or against her will.’ 1 
Hale RP. CG. «(inge): 6282") Baxter ive 
State, 80 Nebr. 840, 842, 115 NW 5384. 


Elements of offense see infra § 30. 


_% Gore v. State, 119 Ga. 418, 46 
SE 671, 672, 100 AmSR 182 [quot 13 
Cr. L. Magazine p 503]. See Vander-. 
ford v. State, 126 Ga. 753, 55 SE 1025, 
1027 [quot Rapalje & L. L. D.] (to 
same effect). 


Want of consent, force, threats, 
and fraud see infra §§ 26-33. 


8. Reg. v. Fletcher, Bell C. C. 63, 
169 Reprint 1168. And see Sigarella 
v. State, 24 Del. 157, 74 A 1081 [aff 
23 Del. 311, 82 A 31] (the act must 
be both without the female’s con- 
sent and against her will; if it is 
without her consent but not against 
her will, there is no rape). 


9. Ark.—State v. Peyton, 93 Ark. 
406, 125 SW 416, 187 AmSR 93. See 
Beard v. State, 79 Ark. 293, 95 SW 995, 
97 SW 667, 9 AnnCas 409. 


Ga.—Brown v. State, 138 Ga. 814, 
76 SE 379; Gore v. State, 119 Ga. 418, 
46 SE 671, 100 AmSR 182. 


Me.—State v. Flaherty, 128 Me. 141,' 
146 A 7. 

Mass.—Com. v. Burke, 
376,,7 AmR 511, 

Mo.—State v. Egner, 317 Mo. 457, 
296 SW 145; State v. Catron, 317 Mo. 
894, 296 SW 141. 

Wis.—Whittaker v: State, 50 Wis. 
578, 7 NW 431, 36 AmR 586. 

10. State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]; State v. Gilson, 
113 Or. 202, 232 P 621; State v. Fudge, 
96 W. Va. 109, 122 SH 519. 

11. See statutory provisions. 

12. State v. Christopher, 167 Iowa 
109, 149 NW 40. z : 

13. State v. Christopher, 


105 Mass. 


supra. » 
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defining it, is not void;14 and where the offense is by 
statute made punishable without definition, the com- 
mon-law definition applies.1> In some states the 
statutory definition either differs from the common- 
law definition or specifies particular circumstances 
under which an act will constitute rape.t® In most 
states the statute raises the common-law age at which 
a female can consent to sexual intercourse, so as to 
prevent the act from being rape,?” the statutory ages 
of consent varying in the different jurisdictions from 
twelve to eighteen years.1® Such statutes have been 
held to be constitutional;1® and they are not invalid 
because defendant might have been indicted under 
some other statute for the same act;?° nor is there 
any conflict between such statutes and those allow- 
ing females to marry under the specified age of con- 
sent.21, Where the sole purpose of a statute is to 
increase the protection offered by law to children of 
the state, by raising the age of consent, it will not be 
construed to decrease the protection offered by any 
prior law.??. It has been held that a statute pun- 


20. 
NE 877; 
888, 86 NW 907; 


14. Oliver v. U. S., 230 Fed. 971, 145 
CCA 165 [certiorari den 241 U. S. 
670 mem, 36 SCt 721 mem, 60 L. ed. 
1230 mem]. 

[a] United States statute (Cr. 21. 


82 SW 845; 


RAPE 


Johnson v. Peo., 202 Ill. 53, 66 

Chapman v. State, 61 Nebr. 
Loose v. State, 120 

Wis. 115,97, NW 526. 

Plunkett v. State, 72 Ark. 409, 

State v. Rollins, 80 Minn. 


[§§ 2-3 


ishing for rape any person who shall have carnal 
knowledge of any woman forcibly and against her 
will, or any person who shall carnally know or abuse 
any female under a certain age with her consent, de- 
fines but one crime and not distinct crimes;?* but 
there is also authority that the statute is to be con- 
strued as defining distinct crimes.** 


[§ 3] (2) Degrees of Crime.?5 In the absence of 
statute, there are no degrees of the crime of rape.?® 
But in some states the statute divides the crime into 
degrees, according to the circumstances under which 
it was committed. 21 Thus, where the statute specifies 
the ages at which defendant is guilty of the offense 
in the first, second, or third degree under particular 
circumstances,?® the age of defendant is the deter- 
mining factor as to whether a particular act of inter- 
course is rape in the first, second, or third degree.?? 
Where a statute provides that an act of intercourse - 
with a female below the age of consent is rape in the 
first degree,®° if the intercourse is accomplished by 
force it is none the less rape in the first degree. 


Wash.—State v. Priest, 32 Wash. 74, 
72 P 1024 


Elements of offense see infra § 30. 
25. Cross references: 
Conviction of lesser degree of rape 


Code §§ 276, 278 [USCA tit 18 §§ 455, 
457]), passed under constitutional 
power to define crimes on the high 
seas (Const. arts 1, 8), making as- 
saults with intent to rape and rape 
subject to specified punishment, is 
not void for not defining crime. ‘Oli- 
ver v. U. S., 230 Fed. 971, 145 CCA 165 
[certiorari ‘den 241 U. S. 670 mem, 36 
SCt 721 mem, 60 L. ed. 1230 mem]. . 


Creation and definition of crimes 
generally see Criminal Law § 28. 


15. Oliver v. U. S., 230 Fed. 971, bee 
CCA 165 [certiorari den 241 U. 

670 mem, 36 SCt 721 mem, 60 L. ie 
1230 mem]; Payne v. Com., 110 SW 
311, 33 Kyl 229; State v. Cutrer, 140 
La. 34, 35, 72 S 800 [quot over, Com. 
v. Exler, 243 Pa. 155, 89 A 968. 


[a] Thus (1) a statutory reference 
to the crime “rape,” without further 
specification, refers to rape as at com- 
mon law, forcibly and without con- 
sent, and does not include the statu- 
tory crime of consensual rape with 
females under a specified age. Com. 
v. Exler, 243 Pa. 155, 89 A 968, (2) 
A statute, punishing "homicide in the 
course of committing rape as mur- 
der, refers to the common-law crime 
of rape, with force and against the 
will of the female, and does not in- 
clude the statutory ‘crime of consensu- 
al rape. Com. v. Exler, supra. (3) 
Murder in perpetration of felony see 
Homicide §§ 70, 82, 87. 

Generally see Common Law § 25 
text and note 44; Criminal Law § 28 
text and note 7. 

16. See statutory provisions. 

17. See statutory provisions. 

Want of consent and age of consent 
see infra §§ 26, 30. 

18. See statutory provisions; 
infra § 30. 

19. Cal.—Peo. v. Sheffield, 9 Cal. A. 
130, 98 P 67. 

Ga.—Connell v, State, 153 Ga. 151, 
111 SE 545. 

Minn.—State v. Rollins, 
216, 83 NW 141. 

Mo.—State v. Reed, 237 Mo. 224, 140 
SW 909; State v. Hunter, 171 Mo. 435, 
71 SW 675; State v. Hamey, 168 Mo. 
167, 67 SW 620, 57 LRA 846. 

Wash.—State v. Phelps, 22 Wash. 
181, 60 P 134. 


and 


80 Minn. 


216, 883 NW 141. 


se for marriage see Marriage 


22. Todd v. State, 25 Ga. A. 411, 
103 SE 496. 


23. Morgan v. State, 222 Ky. 742, 2 
SW (2d) 370; Yates v. Com., 211 Ky. 
629, .277 SW 995; Frierson v. Com., 
175 Ky. 684, 194 SW 914; Nider v. 
Com., 140 Ky. 684, 131 SW 1024, Ann 
Cas1913E 1246; Fenston v. Com., 82 
Ky. 549; Com. v. Roosnell, 143 Mass. 
32, 8 NE 747; Peo. v. Perry, 232 Mich. 
433, 205 NW 151; Crosswell v. Peo., 
13 Mich. 427, 87 AmD 774; Peo. v. Mc- 
Donald, 9 Mich. 150, 152: Hubert v. 
State, 74 Nebr. 220, 104 NW 276, 106 
NW 774. See Smith v. Com., 180 Ky. 
177, 202 SW 3:09 (the offense of car- 
nally knowing a female under the 
statutory age of consent is rape). 


“Both these offenses are rape, as 
they come within the common law 
definition of that offense. The dis- 
tinction between them relates solely 
to the character and amount of proof 
required to convict of the offense. 
Force and want of consent must be 
satisfactorily shown in the case of 
carnal knowledge of a female of the 
age of ten years or more, but they 
are conclusively presumed in the case 
of such knowledge of a female child 
under that age, and no proof will be 
received to repel that presumption,” 
Peo, v. McDonald, supra. 


fa] As degree of rape—It has 
been held that the crime of carnally 
knowing a female below the age of 
consent is a degree of the crime of 
rape, and included within that crime. 
Yates v. Com., 211 Ky. 629, 277 SW 
995; Nider v. ’Com., 140 Ky. 684, 131 
Sw’ 1024, AnnCasi913E 1246; Fenston 
v. Com., 82 Ky. 


Elements of offense see infra § 30. 


24. Conn.—State v. Worden, 46 
Conn. 349, 33 AmR 27. 


Nebr.—Hubert v. State, 74 Nebr. 
220, 104 NW 276, 106 NW 774; Ea- 
a v. State, 69 Nebr. 386, 95 NW 

Nev.—State v. 
255, 21 AmR 754 

Pa.—Com, v. Exler, 243 Pa. 155, 89 
Soe Com. v. Miller, 80 Pa. Super. 


Pickett, 11 Nev. 


under indictment for greater degree 
ree In‘dictments and Informations § 


Instructions as to degrees of crime 
See infra §§ 160, 161 


Jury as determinant of degree of 
crime see infra § 140. 


par weay and accessaries see infra 


26. State v. Johnson, 91 Mo. 439, 
3 SW 868. 


27. See statutory provisions. 

[a] Use of force on female below 
age of consent.—(1) Some statutes 
provide that an act of intercourse 
with a female below a specified age 
is rape, and also provide that rape 
committed upon a female under a low- 
er age, or incapable through lunacy 
or other unsoundness of mind of giv- 
ing legal consent, or accomplished by 
means of force overcoming her resist- 
ance, is rape in the first degree, and 
in all other cases rape is of the sec- 
ond degree. See statutory provisions. 
(2) Under such a statute it was held 
that, to constitute first degree rape, 
the intercourse must be with a fe- 
male under the lower age so specified. 
Wines v. State, 7 Okl. Cr. 450, 124 P 
466. (3) It must be accomplished 
with force and violence sufficient to 
overcome her resistance. Wines v. 
State, supra. (4) And under the stat- 
ute it was held that an act of inter- 
course with a female merely between 
the ages specified in the statute, 
whether accomplished by force and 
violence (Morris v. State, 9 Okl. Cr. 
241, 131 P 731; Wines v. State, su- 
pra), (5) or by preventing resistance 
through fear (Wines v. State, supra), 
(6) or with the female’s consent 
(Morris v. State, supra; Wines v. 
State, supra; Myers v. State, 6 Okl. 
Cr. 389, 119 P_ 1386), constitutes rape 
in the second degree. 


28. See statutory provisions, 


29. State v. Running, 53 N. D. 896, 
208 NW 281. 


30. See statutory provisions. 
31. Short v. State, (Okl. Cr.) 276 
P08: . 


Effect of amendment of criminal 
paheae generality see Criminal Law § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4-7] 


[§ 4] (3) Repeal of Statutes.*? Where the pro- 
visions of a statute defining rape by force and pun- 
ishing carnal knowledge of children below a speci- 
fied age merely overlap, but do not conflict with each 
other, one does not impliedly repeal the other.?% 
Too, a statute, defining the offense of carnal inter- 
course of females over a certain age by the adminis- 
tration of any substance producing stupor or weak- 
ness, is not in conflict with, nor repealed by, a later 
act punishing the offense of sexual intercourse with 
females below a specified age.?4 The fact that a 
statute fixing the age of consent is inconsistent with 
a prior statute, passed a few days previously, which 
fixes a lower age, does not render the later statute 
invalid.*® A statute punishing any person who un- 
lawfully and ecarnally knows and abuses any female 
under a specified age is not impliedly repealed by a 
statute punishing one committing fornication with 
a female under a specified age.?® A statute pun- 
ishing harboring or using a male or female under a 
specified age for the purpose of sexual intercourse’? 
does not impliedly repeal a statute making every 
person committing rape or carnally knowing or abus- 
ing a female child under a lower age guilty of a fel- 
ony;2 and, under these statutes, a man who has 
sexual intercourse with a female between the ages 
specified in the statutes by force and against her will 
may be prosecuted for rape or for the offense of us- 
ing a female for the purpose of sexual intercourse.?9 


32. Repeal of criminal statutes [a] 


generally see Criminal Law §§ 34-39 


RAPE 


Ai Thus, where on a trial of sev- 
eral persons for rape, 
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[§ 5] c. Continuous or Distinct Offense. Rape is 
not a continuous offense,*° but each act of intercourse 
constitutes a distinet and separate offense.4+ Hach 
aet of carnally knowing a female under the age of 
consent*? is an entire and separate offense,** for 
which a separate indictment may be preferred and 
prosecuted.** 


[§ 6] d. Felony or Misdemeanor. Although there 
is some doubt as to whether rape was a felony at an- 
cient common law,*® it was made so by an early Eng- 
lish statute.4® In the United States rape is gener- 
ally a felony,*” either by statutory provision,*® or 
because punishable by imprisonment in a state pris- 
on.4® However, under express statutory provi- 
sions,°° rape may be a felony or misdemeanor, as the 
jury trying the case may recommend.®! A statute 
defining rape is not unconstitutional in making the 
act a felony regardless of whether the person ac- 
cused intended a crime or knew of any facts which 
would constitute his acts a crime.>? 


[§ 7] e. Distinguished from Other Offenses®*—(1) 
Seduction.°* Rape is distinguished from seduction 
in that it is committed by force and without the con- 
sent of the female, or upon a female incapable of con- 
senting, while in seduction the female is induced to 
consent,°®> and also in that rape may, while seduction 
cannot, be committed upon a married woman,°® or, 
as a rule, upon a woman of previous unchaste char- 
acter.°? Seduction is not a degree of the crime of 


141, 146 A 7; Buel v. Peo., 78 N. 


the evidence 492, 34 AmR 555 Bae 18 Hun Pees 


33.° State v. Allen, 128 Wash. 217, 
222 P 502. 


[a] Prosecution may be founded 
on either section of the statute for 
the .same act. State v. Allen, 128 
Wash. 217, 222 P 502. 


34. Melton v. State, 160 Tenn. 273, 
23 SW (2d) 662. 


35. Ex p. Bentine, 181 Wis. 579, 
196 NW 213. 


[a] hus the fact that L. (1921) 
e 422 § 48, providing for the punish- 
ment of a person over eighteen years 
ot age carnally knowing and abusing 
a female under the age of eighteen 
years, is inconsistent with L. (1921) 
ec 404, which is identical with § 38 in 
language, except that the age of the 
female is sixteen, and which was 
passed a few days before the enact- 
ment of § 48, does not render § 48 in- 


valid. Ex p. Bentine, 181 Wis. 579, 
196 NW 2138. 
36. Ex p. Bentine, supra; Smits 


v. State, 145 Wis. 601, 130 NW 525; 
ao v. State, 120 Wis. 115, 97 NW 

[a] Prosecution may be based up- 
on either statute for the same act. 
Ex p. Bentine, 181 Wis. 579, 196 NW 
213; Smits v. State, 145 Wis. 601, 
130 NW 525; Loose v. State, 120 Wis. 
115, 97 NW 526. 


87. See Tene. provisions; and 
Infants § 1 

33s. Bint v. State, 24 Del. 157, 
74 A 1081. 

39. Sigerella v. State, supra. 


Different offenses in same transac- 
tion generally see Criminal Law § 9. 


40. Jamison v. State, 117 Tenn. 58, 
94 SW 675; Keck v. State, 90 Tex. Cr 
206, 234 SW 396; Batchellor v. State, 
As Cr. 501, 55 SW 491, 96 AmSR 


41. Jamison v. State, 117 Tenn. 58, 
94 SW 675; Keck v. State, 90 Tex. 
Cr. 206, 234 SW 396; Batchellor v. 
State, 41 Tex. Cr. 501, 55 SW 491, 96 
AmSR 791; Vogel v. State, 138 Wis. 
315, 119 NW 190. 


showed that one forcibly took the 
prosecutrix to a clump of trees, that 
the other defendants followed and 
raped the prosecutrix, that defend- 
ants thereafter took her down _ the 
road about five hundred feet where 
they again raped her, that thereafter 
she was brought back to the first 
place, where the offense was repeated, 
this series of acts taking place _be- 
tween 11 o’clock at night and 1 o’clock 
in the morning, constituted several 
distinct offenses, and not a_ single 
offense. Vogel v. State, 138 Wis. 315, 
119 NW 190. 


ieee between acts see infra § 


42. Offense as to female under age 
of consent see infra § 30. 


43. Clark v. State, 21 Ala. A. 597, 
ue S562; Davis v. State, 20 Ala. A. 
1038S 73; Thomas v. State, 20 Ala. 
Ss “428, 101 8 93; Gilbert v. Com., 204 
Ky. 505, 264 SW 1095; McCreary v. 
Cony 163 Ky. 206, 173 SW 351; State 
Martel. 124 Me. 359, 129 A 226. See 
State v. Porter, 188 N. C. 804, 125 SE 
615 (holding that, ‘although the fe- 
male was over the statutory age of 
consent at the time of the first act 
of intercourse, a later act of inter- 
course between the parties occurring 
after a new statute raising the age of 
consent became effective, and when 
the female was under the new statu- 
tory age of consent, is rape). 


44. McCreary v. Com., 163 Ky. 206, 
173 SW 351. 


45. See U.S. v. Coppersmith, 4 Fed. 
198, 2 Flipp. 546. But see Com. v. 
Burke, 105 Mass. 376, 7 AMR 531 (dic- 
tum that the offense was a felony at 
common law, but was made a misde- 
meanor by St. Westminster V [3 Edw. 
EG) 3 \)z 

46. St. Westminster II (30 & 31 
Edw. I 529-532 c 34); 1 East P. C. 
p.434; 1 Hale RP. C. p 627; 1 Haw- 
kins P. C. c 41. See U. S. v. Copper- 
smith, 4 Fed. 198, 2 Flipp. 546; Com. 
v. Burke, 105 Mass. 876, 7 AmR 581. 


47. State v. Davidson, 71 Kan, 494, 
80 P 945; State v. Flaherty, 128 Me, 


48. See statutory provisions. And 
see Peo. v. Sheffield, 9 Cal. A. 130, 98 
y ee Com. v. Exler, 243 Pa. 155, 89 


49. Terr. v. Godfrey, 6 Dak. 46, 50 
NW 481; State v. Flaherty, 128 Me. 
141, 146 "A 7; State v. Conrad, (Mo.) 
14 SW (2d) 608. Compare Nathan v. 
State, 8 Mo. 631 (holding that, where 
a statute makes the punishment of a 
slave, who commits rape or an at- 
tempt to rape, castration, the offense 
by a slave, not being punishable by 
imprisonment in a state prison, is 
not a felony). 


Offenses amounting to felony gen- 
erally see Criminal Law § 6. 


50. See statutory provisions. 


51. Todd v. State, 25 Ga. A. 411, 
103 SE 496. 


52. Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67. 


Intent see infra § 21. 


Lack of knowledge of female’s age 
as defense see infra § 51 


Necessity for intent in crimes gen- 
erally see Criminal Law §§ 41-50. 


53. Conviction of offenses included 
in charge of rape see Indictments and . 
Informations §§ 496, 5038, 522. 


Rape as including other offenses for 
pegiye jeopardy see Criminal Law § 


54. Seduction generally see Seduc- 
tion [85 Cyc 1329 et seq]. 


55. Hall v. State, 134 Ala. 90, 32 
S 750; Jones v. State, 90 Ga. 616, 16 
SE 380; Wade v. State, 37 Ga. A. 12 ails 
138 SH 921; Castelberry v. State, 2 
Ga, A. 69, 94 SE 269. 

Consent, use of force, and want of 
consent as affecting criminal seduc- 
tion see Seduction [385 Cyc 13387]. 

56. Hall v. State, 134 Ala. 90, 32 S 
750. And see infra § 16; Seduction 
[85 Cye 1380]. 


57. Hall v. State, 134 Ala. 90, 32 
S 750; State v. Fernald, 88 Iowa 553, 
55 NW 534. And see infra § 17; Se- 


duction [35 Cyc 1330]. 
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rape,°® nor of. the crime of earnally knowing a fe- 
male below the age of consent.®® The fact that in- 
tercourse with a female below the age of consent was 
obtained by a promise of marriage does not preclude 
prosecution for rape since all the elements of the 
offense upon a female below the age of consent exist, 
and the promise of marriage becomes irrelevant.°° 


[§ 8] (2) Incest.°1 Rape and incest have been 
recognized as wholly different or independent classes 
of offenses,*? so that the crime of incest is not a low- 
er degree of the crime of rape** and is not included 
therein.°* In some states rape is distinguished from 
incest in that the coneurring assent of both parties 
is a necessary ingredient of incest.°*> But in other 
states it is held that the consent of the female is not 
necessary to the crime of incest, and that the same 
act therefore may be both rape and incest;*® and 
this has been held to be the rule where the female 
is under the age of consent.*7 However, the crime of 
rape upon a female under the age of consent has been 
held to differ from incest in that the age of the female 
is the distinctive ingredient in the former crime, while 
in the latter the distinctive feature is the relationship 
of the parties.°® 

[§ 9] (8) Adultery and Fornication,®® Rape is 
also distinguished from adultery’® or fornication’ 
in that rape must be committed by force and against 
the will of the female, while for an offense to consti- 


58. Yates v. Com., 211 Ky. 629, 277] 1255; 
SW 995. See U.S. v. Santos, 4 Phil- | 50. 
ippine 527 (crime of seduction is not 
included in crime of rape). 


RAPE 


Straub v. State, 27 Oh. Cir. Ct. 
*But see Noble v. State, 22 Oh. 
St. 541 (in rape the crime is ‘commit- 78. 
ted by one person, 
the offense is committed by two will- 


[§§ 7-10 


tute adultery or fornication force and want of con- 


sent are not essential; but it has also been held that 
the fact that the man accomplishes the act by force 
and without. the woman’s consent,’? or without her 
knowledge,“ will not prevent his act from being 
adultery, although he is also guilty of rape.’* How- 
ever, there is also authority that the consent of daw 
female is essential to constitute the act adultery’ 


or fornication,?® at least to render her punishable 


for the offense;77 and where this is the rule, an act 
of intercourse accomplished by force and against the 
female’s will is rape, and not adultery’*® or fornica- 
tion.’® Further, fornication has been held ‘to be an 
offense separate-and distinct from rape,*®® and not to 
be included in it,8! nor in the crime of carnally know- 
ing a female under the age of consent.®? 


[§ 10] (4) Defilement. Under statutes punishing 
the defilement of a female, the offense, when it con- 
sists in having sexual intercourse, closely resembles 
that of rape;8* but where, under the statute, there 
must be an unlawful “taking” to constitute defile- 
ment, it differs therein from rape wherein this ele- 
ment is immaterial,$* and it also differs in that car- 
nal knowledge is essential for rape, while any defile- 
ment of the person is sufficient to constitute the crime 
of forcible defilement of a female.’® Too, there is 
a difference in the degree of force required to perpe- 
trate the crime, and the resistance thereto,®® although 


77.. State ae Henderson, 84 Iowa 


161, 50 NW 


Whidby v. State, 121 Ga. 588, 
589, 49 SE 811; Mathews v. State, 101 
Ga. 547, 29 SE 424, 


while in incest 


59. Yates v. Com., 211 Ky. .629, 277 
SW 995. 


60. Yates v. Com., supra. And see 
infra § 30 text and note 61. 


61. Incest generally see Incest 31 
Cede DAsTs. 


62. State v. Learned, 73 Kan. 328, 
85 P 293; State v. Labus, 102 Oh. St. 
26, 130 NE 161. 


63. State v. Labus, supra. 
64. State v. Labus, supra. 


65. Ga.—Whidby v. State, 121 Ga. 
588, 49 SE 811; Yother v. State, 120 
Ga. 204, 47 SE 555; Taylor v. State, 
110 Ga. 150, 35 SE 161. 


Mich.—Peo. v. Burwell, 106 Mich. 
27, 68 NW 986; De Groat v. Peo., 39 
Mich. 124. 


Mo.—State v. Eding, 141 Mo. 281, 42 
SW 935; State v. Ellis, 74 Mo. 385, 41 
AmR 321. 


Nebr.—Yeoman vy. State, 21 
171, 31 NW 669. 


N. Y.—Peo. vy. Harriden, 1 Park. 
Cr. 344. 


Or.—State v. Jarvis, 20 Or. 487, 26 
P 302, 23 AmSR 141. 


Consent of parties and use of force 
in incest see Incest §§ 3, 15. 


66. Ala.—Smith v. State,-108 Ala. 
1, 19 S 306, 54 AmSR 140. 


Cal.—-Peo. v. Stratton, 141 Cal. 604, 
75 -P 166. 


Ill.—Davis v. Peo., 204 Ill. 479, 68 
NE 540. 


Ind.—Norton v. State, 106 Ind. 163, 
6 NE 126. 


Iowa.—State v. Rennick, 127 Iowa 
294, 1083 NW 159; State v. Hurd, 101 
Iowa 391, 70 NW 613 [dist State v. 
Thomas, 538 Iowa 214, 4 NW _ 908]; 
State v. Chambers, 87 Iowa 1, 53 NW 
1090, 48 AmSR 349. 


Oh.—State v. Labus, 102 Oh. St. 26, 
130 NE 161; State v. Robinson, 83 
Oh. St. 1386, 98 NE 623, 21 AnnCas 


Nebr. 


ing parties). 

Tex.—Schoenfeldt v. State, 30 Tex. 
A. 695, 18 SW 640; Mercer v. State, 
17 Tex. A. 452. 

Wash.—State v. Nugent, 20 Wash. 
522, 56 P 25, 72 AmSR 133. 

W. Va.—State v. Rice, 83 W. Va. 
409, 98 SE 432. 

67. Peo. v. Kaiser, 119 Cal. 456, 51 


P 702. And see Incest § 15 

68. State v. Learned, 73 Kan. 328, 
85 P 293. 

69. A CUULOEY, generally see Adul- 


tery.1,C..J.-p.10. 


Fornication penetely see Fornica- 
tion 26-C. J. p 985. 


70. State v. Henderson, 84 Iowa 
161, 50 NW 758; State v. Donovan, 61 
Iowa 278, 16 NW 130; State v. Sand- 
ers, 30 Iowa 582; Com. v. Bakeman, 
131 Mass. 577, 41 AmR 248 


71. State v. Gilson, 113 Or, 
P 621, 


72. State v. Chambers, 87 Iowa 1, 
53 NW 1090, 48 AmSR 349; State v. 
Henderson, 84 Iowa 161, 50 NW 758; 
State v. Donovan, 61 Iowa 278, 16 NW 
130; State v. Sanders, 30 Iowa 582; 
Alonzo v. State, 15 Tex. A. 378, 49 
AmR 207. 


73. Com. v. Bakeman, 131 Mass. 
577, 41 AmR 248 (woman drugged). 


74. Com. v. Bakeman, supra. 


75. Whidby v. State, 121 Ga. 588, 
49 SE 811; Mathews v. State, 101 Ga. 
547, 29 SE 424; Avery v. State, 12 
Ga. A. 562, 77 SE 892; Nephew v. 
State, 5 GaAs 841, 68 SE 930. And 
see Adultery § 9 note 43 [b]. 


76. Whidby v. State, 121 Ga. 588, 
49 SH 811; Mathews v. State, 101 Ga, 
547, 29 SE 424; Speer v. State, 60 
Ga. 381; Avery v. State, 12 Ga. A. 
562, 77 SE 892; Nephew v. State, 5 
Ga. A. 841, 63 'SE 930; De Groat v. 
Peo., 39 Mich. 124. 


202, 232 


“An act of sexual intercourse must 
necessarily be either with or without 
the consent of the female. If it is ac- 
complished forcibly, and without her 
consent, the act is rape. If it be with 
her consent, even though some coer- 
cion be used to procure that consent, 
and the intercourse is illegal, the 
crime is adultery or fornication, as 
the, case may be. . . The law 
recognizes no intermediate degree of 
force in the accomplishment of an il- 
legal act of sexual intercourse, which 
is sufficient to accomplish the act 
contrary to the consent of the female, 
and yet not constitute the crime of 
rape.” Whidby v. State, supra. 


79. Whidby v. State, supra; 
Mathews v. State, 101 Ga. 547, 29 SE 
424; Speer v. State, 60 Ga. 381; Avery 
A State, 12 Ga. A. 662, 0% SE 892; 
Nepnee v. State, 5 Ga, A. 841, 68 SE 


80. Pratt v. State, 84 Fla. 685, 95 


S 232 


81. Pratt v. State, supra; Holland 
v. State, 161 Ga, 492, 131 SE 503 
[answer to cert questions conformed 
to 34 Ga. A. 824, 181 SE 923];- Speer 
v. State, 60 Ga. 381. 


Conviction of offenses included in 
charge see Indictments and Informa- 
tions §§ 496, 5038, 522. 


82. Holland v. State, 161 Ga. 492, 
131 SE 503 [answer to cert questions 
Serta a to 34 Ga. A. 824, 131 SE 

83. State v. Hromadko, 123 Iowa 
665, 99 NW 560; State v. Montgomery, 
79 Iowa 73, 45 NW 292. 

84. State v. Hromadko, 123 Iowa 
665, 99 NW 560. 

85. State v. Hromadko, supra; 
State v. Montgomery, 79 Iowa 737, 45 
NW 292. 


86. State v. Montgomery, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in each case the act must be unlawful, and against 
the will of the female.’? 


[§ 11] (5) Bigamy.’® Rape by means of fraud®® 
is to be distinguished from a bigamous common-law 
marriage in that the former offense is complete upon 
the consummation of the first act of intercourse in- 
duced by fraud, while to establish the latter offense 
a cohabitation for a period of time is essential to 
establish the common-law marriage.°° 


[§ 12] (6) Sodomy.®!' The commission of sodo- 
my per anum or per os is not the commission of a 
rape.°? 

[§ 13] (7) Carnal Abuse. The term “abuse,” as 
used in a statute punishing carnal abuse of female 
children,®* has been held to be synonymous with 
“vape,”®* and under some statutes carnal knowledge 
has been held necessary to constitute the offense.®® 
In fact, the term “carnal knowledge” has been held 
to include “carnal abuse,’’®* if it is not synonymous 
therewith;®°* and. the term “abuse” should not be 
construed independently as requiring proof of in- 
jury to the genital organs in addition to intercourse.°® 
Under some statutes “abuse” is held synonymous with 
‘“vavish,’’®® so that to constitute the offense there must 
be an injury to the genital organs of the female re- 
sulting from sexual intercourse attempted or accom- 
plished.t_ Under such statutes carnal abuse is an act 
of assault or debauchery of the female sexual organs 


87. State v. Montgomery, supra. 
88. Bigamy generally see Bigamy A 249. 


RAPE 


State v. Hummer, 73 N. J. L. 714, 65 
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by the genital organs of the male.* Under other stat- 
utes, however, it is not accurate as a general propo- 
sition to say that carnal abuse is carnal knowledge ;* 
and the term “abuse” is limited in its meaning to 
injuries to the genital organs of the female in an 
attempt at carnal intercourse falling short of actual 
carnal knowledge.* Under such a statute there can 
be no conviction for abusing in the attempt carnally 
to know a girl under the statutory age where there 
was no injury to the child’s sexual organs.°® 


[§ 14] 2. Persons Who Can Commit the Offense.® 
The crime of rape can be committed directly’ by a 
male person only,® of sufficient mental capacity to 
entertain a criminal intent® and to be criminally re- 
sponsible for his acts,!® and physically capable of 
committing the offense.tt The offense cannot be 
committed directly by a woman,?? or by an impotent 
person.+8 


Age. Generally, a male over fourteen years of 
age is presumed capable of committing the offense, 
unless the contrary appears.1+ At common law a 
male under fourteen years of age was conclusively 
presumed incapable of committing rape, and he could 
not be convicted as principal in the first degree.*® 
The common-law rule has been followed in some 
states;+® but in others the rule has been modified, 
sometimes by statute,1* and in these jurisdictions 
the fact that accused is below fourteen is merely pri- 
ma facie evidence of physical ineapacity!® which 


fact that he was drunk or that he was 
in a.greatly debilitated condition by 
reason of a debauch may be econsid- 


(ph Cas et oe WR 
89. Rape by fraud see infra § 33. 


90. Melton v. State, 71 Tex. Cr. 
aa 158 SW.550. And see Bigamy 


91. Sodomy generally see Sodomy 
[36 Cye p 501]. 

92. State v. Lewkowitz, 265 Mo. 
613, 178 SW 58. 

93. See statutory provisions. 


94 Com. v. Roosnell, 143 Mass. 32, 
8 NE 747. 


“Carnal abuse” generally see Abuse 
2. 


95. Williams v. State, 53 Fla, 84, 
43 S 431; White v. Com., 96 Ky. 180, 
28 SW 340, 16 KyL 421; State v. Elli- 
son, 19 N. M. 428, 144 P 10. 


Necessity for penetration see infra 
§ 24 text and notes 54-27. 


96. State v. Ferris, 81 Conn. 97, 
70 A 587; State v. Sebastian, 81 Conn. 
1, 69 A 1054. 


97. State v. Ferris, 81 Conn. 97, 
70 A 587; State v. Sebastian, 81 Conn. 
1, 69 A 1054. 


98. State v. Ferris, 81 Conn, 97, 70 
A 587; State v. Sebastian, 81 Conn. 
1,69 A1054. 

[a] To “abuse,” within the mean- 
ing of the statute, is not to injure 
the genital organs of the female, and 
to an extent not naturally resulting 
from an act of normal intercourse 
with a fully developed female. State 
v. Sebastian, 81 Conn. 1, 69 A 1054. 


99. Chambers :v. State, 46 Nebr. 
447, 64 NW 1078; Palin v. State, 38 
Nebr. 862, 57 NW "74 3, 


“Ravish” defined see post. 


1. Chambers v. State, 46 Nebr. 447, 
64 NW 1078; Palin v. State, 38 Nebr. 
862, 57 NW 743; Com. v. Exler, 61 Pa. 
Super. 423, 433 Trev on other grounds 
243 Pa. 155, 89 A 968, and cit Cyc]. 


2. State v. Huggins, 84 N. J. L. 254, 
87 A 630 [aff 83 N. J. L. 43, 83 A 495]; 


3. State v. Hummer, supra. 
4 Sims v. State, 146 Ala. 109, 41S 


1 413; Castleberry v. State, 135 Ala. 24, 


33 S 431; Dawkins v. State, 58 Ala. 
376, 29 AmR 754; State v. Huggins, 
84 N. J. L. 254, 87 A 630 [aff 83 N. J. 
L. 43, 88 A 495]; State v. Hummer, 
73 N. J. L. 714, 65 A 249; Snyder v. 
State, 92 Oh. St. 167, 110 NE 644, 
5. Hutto v. State, 169 Ala. 19, 53 
S 809. 
6. Parties to offense: 
Persons liable see infra § 50. 
eee and accessaries see infra 


7 Siders, abettors, and accessaries 
see infra § 50. 

8 State v. Williamson, 22 Utah 
248, 62 P 1022, 83 AmSR 780. 


9. Beason v. State, 96 Miss. 105, 
50 S 488. 


10, Mental capacity for criminality 
in general see Criminal Law §§ 71-89. 


Infants as capable of crime see In- 
fants §§ 211-213. 


11. Beason v. State, 96 Miss. 105, 
50 S 488; State v. Fisk, 15 N. D. 589, 
108 NW 485, 11 AnnCas 1061. 


12. State v. Flaherty, 128 Me. 141, 
146 A 7. 


Aiding or abetting see infra § 50. 


13. Nugent v. State, 18 Ala. 521; 
Hiltabiddle v. State, 85 Oh. St. 52, 35 
rot be he Jeffers v. State, 20 Oh. Cir. 
Ci 7204, 


[a] What constitutes impotency.— 
(1) Want of power of emission, al- 
though there may be power of pene- 
tration, has been held to be impo- 
tence. Hiltabiddle v. State, 35 Oh. St. 
52, 35 AmR 592. (2) But in most ju- 
risdictions penetration without emis- 
sion is. sufficient to constitute the 
offense. See infra §§ 23-25 


[b] Drunkenness as impotency.— 
(1) The drunkenness of defendant is 
of itself no defense against a charge 
of rape. See infra § 51. (2) But the 


ered in determining whether he was 
physically capable of committing the 
offense. Nugent v. State, 18 Ala. 521; 
Jeffers v. State, 20 Oh. Cir. Ct. 294, 10 
Oh. Cir. Dec. 832. And see infra §§ 
102, 122. 

Aiding or abetting see infra § 50. 

14. State v. Handy, 4 Del. 566; 
Peo. v. Stowers, 254 Ill. 588, 98 NE 
986; Payne v. Com., 110 Sw 311, 33 
Kyl 229; Com. v. Hummel, 21 Pa. Co: 


15. State v. Fisk, 15 N. D. 589, 108 


NW 485, 11 ‘AnnCas ae Reg. Vv. 
Williams, [1893] 1 Q. . 320; Reg: v.. 
Waite, [1892] 20. Os Be “600; Reg. v. 


Brimilow, 9.C. & P. 1366, 38.HCme219, 
173 Reprint 871, 2 Moody Cai@e L225 168 
Reprint 49; Reg. v. Jordan, 9 C. &P 
118, 38 ECL 80, 1738 Reprint 765; 
Reg. v. Philips, 8 C. & P. 736, 34 BCL 
991, 1738 Reprint 695; Rex v. Groom- 
bridge, 7 Cl) & P. 582; 32 HCE770, 173 
Reprint 256; Rex v. Eldershaw, 3 C. 
& P. 396, 14 ECL 628, 172 Reprint 
472; 4 Blackstone Comm. p 212; 1 
Hale P. C. p 630. 

ie Del.—State v. Handy, 4 Del. 


Fla.—Chism v. State, 42 Fla. 232, 
28 S 399; McKinny v. State, 29 Fla. 
565, 10 S 732, 30 AmSR 140; Williams 
v. State, 20 Fla. 777. 


Mass.—Com. v. Green, 2 Pick. 380. 


N. C.—State v. McNair, 93 N. C. 628; 
State v. Sam, 60 N. C. 293. 


Or.—State v. ene ars 39 Or. 63, 
64 P 866, 87 AmSR 647 


Pa.—Com. v. Eeteueel 
445 (dictum). 
Va.—Foster v. Com., 96 Va. 306, 31 
SE 503, 70 AmSR 846, 42 LRA 589. 
Aiding or abetting see infra § 50. 
17. See statutory provisions. 
18. Ga.—Bird v. State, 110 Ga. 315, 


35 SE 156; Gordon .v. State, 93 Ga. 
531, 21 SE 54, 44 AmSR 189. 
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may be rebutted,!® the burden being on the state.*° 
However, it has also been held that the capacity to 
commit the offense does not exist until a male has 
reached the age of puberty.21_ Where a statute pro- 
vides that any “man” who shall carnally know a fe- 
male under a specified age shall be punished,?? the 
word “man” includes all males who have arrived at 
the age of puberty, and who are capable of committing 
rape,?° and it is not confined to adult males.2* So, a 
statute punishing every “male” person who shall car- 
nally know, etc., is not confined to male persons who 
have obtained their majority.2°> The provisions of 
some statutes fix the age at which a male can commit 
rape by force;?® and under such a statute no male 
below the specified age is considered capable of com- 
mitting the offense by force.?* Too, some of the stat- 
utes punishing carnal knowledge of females under 
a certain age, apply in terms only to males over a 
specified age.28 The amendment of a statute which 
fixes the age of consent for females?® applies only 
to females, and does not affect the statutory age at 
which a male is capable of committing statutory 
rape.®° 

Husband. Rape cannot be committed directly by 
a husband upon his wife,?! either because such inter- 
course is not considered unlawful,*” or because by 


RAPE 


[§§ 14-15 


marriage the wife consents to the intercourse with 
her husband, which consent she cannot withdraw ;** 
but the offense may be committed by a divorced. hus- 
band upon his former wife.*# 


[§ 15] 8. Persons upon Whom the Offense Can Be 
Committed—a. Age and Capability of Consent. 
Rape may be committed upon a female under the age 
of puberty,?® as well as on one above it,?® and upon 
ore so young as not to be capable of giving consent,** 
or exercising any judgment in the matter.** Too, it 
may be committed on a woman who is insane or idiot- 
ic, drugged, intoxicated, or asleep.?® Although an- 
ciently it was doubted whether a rape could be com- 
mitted on a child under ten years of age,*® an early 
English statute made the act criminal if committed 
upon female children under ten, with or without con- 
sent,*! so that at common law*? it was legally possi- 
ble to commit the offense upon a female under ten.** 
A statute fixing the age of consent is not intended 
to abolish the crime of rape as to female children un- 
der that age,** but rather to punish. an act upon chil- 
dren under that age which may not technically con- 
stitute a rape.4® Under statutes punishing the of- 
fense upon “a woman,”’*® it has been held that the 
term “woman” refers to females who have reached 
the age of puberty,*? and also that all females of 


Ky.—Heilman v. Com., 84 Ky. 457, 
1 SW 731, 8 Kyl 451, 4 AmSR 207. 
See Page v. Com., 219 Ky. 1515 52.92 
SW 741 (parties’ age is unimportant 
in trial for old crime of rape). 


La.—State v. Jones, 39 La. 
93552309 Sil. 


Miss.—Beason v. State, 96 Miss. 105, 
50 S 488. 


N. Y.—Peo. v. Randolph, 2 Park. 


Ann. 


er ae Peo. v. Croucher, 2 Wheeler 
r. 42. 

N. D.—State v. Fisk, 15 N. D. 589, 
108 NW 485. 


Ch.—Hiltabiddle v. State, 35 Oh. St. 
52, 35 AmR 592; Moore v. State, 17 
Oh. St. 521; O’Meara v. State, 17 Oh. 
St. 515; Williams v. State, 14 Oh. 222, 
45 AmD 536, 


Pa.—Com. v. Hummel, 7 Pa. Dist. 
715, 21 Pa. Co. 445 (dictum). 

s. Ogee Coleman, 54S. C. 162, 
31 SE 86 

Tenn. Bie v. State, 5 Lea 352, 
40 AmR 36. 

19. See cases supra note 18; 
infra § 80. 


20. Burden of proof and presump- 
tions as to capacity see infra § 80. 


par 


21. Beason v. State, 96 Miss. 105, 
50 S 488. 

22. See statutory provisions. 

23. State v. Burt, 75. N. Hy 64; 71 
A 30, AnnCas1912A 232) 


24. State v. Burt, supra. 


25. Yates v. Com., 211 Ky. 629, 277 
SW 995. 

26. See statutory provisions. 

27. Peo. v. Stowers, 254 Ill. 588, 
98 NE 986. 

28. See statutory provisions. 

[a] Walidity of classification.—(1) 


A statutory provision making it a 
2rime for a person under the age of 
twenty-five carnally to know a female 
under the age of sixteen, and for a 
person over the age of twenty-five 
carnally to know a female under sev- 
enteen is not unconstitutional, the 
statute not being violative of consti- 
tutional prohibition of class legisla- 
tion; nor does it deprive anyone of 
life, liberty, or property without due 


process of law. State v. Toland, 198 
Iowa 767, 200 NW- 229; .State v. 
Wrenn, 194 Iowa 552, 188 NW 697. 
(2) Such a statute is sufficient in de- 
scription to include all male persons. 
State v. Toland, supra. 


[b] Element of offense.—Where a 
statute fixes the age at which a male 
may be guilty of carnal knowledge 
of a female over a specified age with 
her consent, the male’s age is not an 
element of the offense (Williams v. 
State, 17 Okl. Cr. 452, 190 P 892), but 
rather a matter of defense (Williams 
v. State, supra). 


[ec] Words “with or without her 
consent” in such a statute have been 
construed to apply only to cases 
where intercourse was with her con- 
sent. Com. v. Hummel, 7 Pa. -Dist. 
715, 21 Pa. Co. 445, 


29. Female under age of consent 
see infra § 30. 


30. State v. Cox, 318 Mo. 657, 300 
SW 746. \ 


31. Cal.—In re Kantrowitz, 24 Cal. 
A. 208, 140 P 1078. 


Ida.—State v. 
810; 2285 P LOT, 


maar ae! v. State, 188 Ind. 276, 
123 NE 161 


La.—Sta v. Haines, 
731, 25 S 373, 44 LRA 83 


Mich.—Peo, v. Pizzura, ha Mich. 71, 
178 NW 235, 10 LRA 405. 


N. Y.—Peo. v. Meli, 193 NYS 365. 


N. C.—State v, Dowell, 106 N. C. 
uae, 11 SE 525, 19 AmSR 297, 8 LRA 
OT: 


Okl.—Myers v. State, 19 Okl. Cr. 
129, 197 P 884, 18 ALR 1057. 


Porto Rico.—Peo. v. Cortes, 24 
Porto Rico 195, 199 [quot Cyc]. 


Tex.—Frazier v. State, 48 Tex. Cr. 
142, 86 SW 754, 122 AmSR 7388, 13 
AnnCas 397. 

Utah.—State v. Williamson, 22 Utah 
248, 62 P 1022, 88 AmSR 780. 

[a] Rule applied to husband of 
common-law marriage.—Peo. v. Piz- 
zura, 211 Mich. 71, 178 NW 2385, 10 
ALR 405. 

Aiding or abetting see infra § 50. 


Jeanoes, 36 Ida. 


7 1 La. Ann. 


Impersonating husband as fraud see 
infra § 33. 

32. State v. Haines, 51 La. Ann. 
731, 25 § 372, 44 LRA 837; Frazier 
v. State, 48 Tex. Cr. 142, 86 SW 1754, 
122 AmSR 7388; State v. Williamson, 
22 Utah 248, 62 P 1022, 83 AmSR 780. 

33. Stave v. Haines, 51 La. Ann. 
731, 25 S 372, 44 LRA 837; Peo. v. 
Pizzura, 211 Mich. 71, 178 NW 235, 
10 ALR 405; Peo. v. Meli, 193 NYS 
365; Peo. v. Cortes, 24 Porto Rico 
195;4899 [quot Cyc] ly baleme sce 
629. 

34. 
9 


4. 


State v. Parsons, (Mo.) 285 SW 


35. Dawson v. State, 29 Ark. 116; 
Stephen v. State, 11 Ga. 225; 1 Hale 
Pri. p00. 


36. Dawson v. State, 29 Ark. 116. 


[a] Age is unimportant where rape 
is by force Hardyman v. Com., 153 
Va. 954, 151 SE 286 

387. Dawson v. State, 29) Arle Shs 
Com. v. Roosnell, 143 Mass. 32, 8 NE 
747; Peo. v. Erinia, 50 Philippine 998; 
Kenney v. State, (Tex. Cr.) 79 SW 


817, 65 LRA 316; 1 Hale P. C. p 630. 
[a] Crime may be committed 
upon: (1) A child three years and 


eight months of age. Kenney v. 
State, (Tex. Cr.) 79 SW 817, 65 URA 
316. (2) A child three years and 
eleven months of age. Peo. v. Erinia, 
50 Philippine 998. 

38. Dawson v. State, 29 Ark. 116. 

39. State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 10 WestLJ 501. 

Elements of offenses see infra § 31. 

40. Stephen v. State, 11 Ga. 225. 

41. St. 18 Eliz. c 7 § 4. And see 
supra § 1. 


42. Early English statutes as part 
of common law see Common Law §§ 


hye 
43. State v. Worden, 46 Conn. 349, 
738 AmR 27; Com. v. Roosnell, 143 


Mass. 32, 8 NE 747, 


44. State v. Worden, 46 Conn. 349, 
33 AmR 27. 


45. State v. Worden, supra. 
46. See statutory provisions. 


en Blackburn v. State, 22 Oh. St. 


Leese eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 15-18] 


the human species above the specified age of consent 


are deemed women.?§ 
[§ 16] b. Married ‘'Women.*® 


48. Rahke v. State, 168 Ind. 615, 
81 NE 584; Cromeans v. State, 59 Tex. 
Cr. 611, 129 SW 1129. 

“Child” defined with respect to age 
see Child § 3. 

“Woman” defined see [40 Cyc 2791]. 

49. Rape of wife by husband see 
Supra § 14. 

50. Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67; State v. Shobe, (Mo.) 268 SW 
eee Smith v. State, (Tex. Cr.) 74 SW 


51.: See infra § 109. 
52. Peo. vy. Eccarius, 305 Ill. 62, 136 
NE 651. 


53. Ark.—Renfroe y. State, 84 Ark, 
16, 104 SW 542; Pleasant v. State, 15 
Ark. 624, 13 Ark. 360. 


Cal.—Peo. vy. Hartman, 103 Cal. 242, 
37 P 153, 42 AmSR 108. 
genre tate v. Shields, 45 Conn. 


305 Ill. 62, 
Johnson vy. Peo., 197 Ill. 


Ill.—Peo. v. Eccarius, 
136 NE 651; 
48, 64 NE 286 


Ind.—Carney v. State, 118 Ind. 525, 
21 NE 48; Anderson yv. State, 104 Ind. 
467, 4 NE 68, 5 NE 711; Richie v. 
State, 58 Ind. 355. 


Iowa.—State vy. Fernald, 88 Iowa 
553, 55 NW 534. 


Ky.—Dunn v. Com., 193 Ky. 842, 237 
SW 1072; Neace v. Com., 62 SW 733, 
23 KyL 125. 


Rese ae ake v. Flaherty, 128 Me, 141, 
146 A 7 


Mich. Eo Pee, v. Crego, 70 Mich. 319, 
38 NW 281. 


Mont.—State v. Paddock, 284 P 549. 
N. Y.—Higgins v. Peo., 1 Hun 307 
faith os IN. HY .ke 77 e 


N. C.—State v. Long, 93 N. C. 542; 
State v. Jefferson, 28 N. C. 305. 


Philippine.—Peo. vy. Biance, 45 
Philippine 1138. 

Porto Rico.—O’Kelley v. Urgal, '5 
Porto Rico Fed. 520; Peo. v. Espanol, 
16 Porto Rico 203; Peo. v. Roman, 5 
Porto Rico 8. 


Tenn.—Wright v. State, 4 Humphr. 
194, 


Tex.—Pefferling v. State, 40 Tex. 
486; Jenkins v. State, 1 Tex. A. 346. 


Utah.—State v. McCune, 16 Utah 
TW) Ih GR 


Va.—Fry v. Com., 82 Va. easy Bailey 
v. Com., 82 Va. 107, 3 AmSR 87 


[a] ‘Absolute purity not essential. 

—"‘The courts have uniformly held 
that women, however abandoned, are 
within the protection of the law pun- 
ishing rape. Her want of chastity is 
no license to the vicious to ravish and 
earnally know her by force and 
against her will, nor should it be to 
gain her consent ‘Dy menace or duress. 
Ree skOnold otherwise is to encour- 
age just such outrages as_ that 
charged in this case. . Absolute 
purity or cleanliness is not the basis 
of defilement in any of the definitions. 
That whichis already impure or un- 
clean may be defiled by making more 
impure or unclean.” State v. Fernald, 
88 Iowa 553, 557, 55 NW 534. 


[b] Prior intereourse between de- 


In a prosecution 
for rape upon a female under the age of consent, it is 
immaterial whether she had been married.°° 

[§ 17] c. Chastity of Female—(1) In General. 
Although the female’s want of chastity may be shown 
as bearing on the question of consent,°! the previous 
chaste character of the female is not an essential ele- 
ment of rape by force and against the female’s will.®* 
Carnal knowledge of an unchaste woman by foree and 
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against her will is rape, the mere fact of her un- 


chastity being neither a defense nor mitigation;°* 


eral. 


fendant and prosecutrix is no defense 
to a charge of rape by force and 


against the female’s will. Peo. v. 
Blance, 45 Philippine 113. 
54. Ark.—Reed v. State, 299 SW 


757; Lipsmeyer v. State, 166 Ark. 283, 
266 SW 275; Rowe v. State, 155 Ark. 
419, 244 SW 463; McDonald v. State, 
155 Ark. 142, 244 SW 20: Gray v, 
State, 125 Ark, -272, 188 SW _ 820; 
Smith v. State, 90 Ark. 435, 119 SW 
ene tee rPisdeeded. State, 84 Ark, 16, 104 

Ca Peo. v. Johnson, 106 Cal, 289, 
39 P 622 


; Fla.—Holton v. State, 28 Fla. 303, 


Ida.—State v. Henderson, 19 Ida. 


524, 114 P 30. 


Ind.—Alexander v. State, 170 NE 
542; Heath v. State, 173 Ind. 296, 90 
NE 310, 21 AnnCas 1056. 


Iowa.—State v. Steele, 228 NW 75; 
State v. Baene, 196 Iowa 1310, 196 
NW 89; State v. Blackburn, 136 Iowa 
743, 114 NW 581. 


Kan.—State v. Patterson, 111 Kan. 
165, 210 P 654. 


Ky.—Hunley v. Com., 217 Ky. 675, 
290 SW 511; Render v. Com., 206 Ky. 
1, 266 SW 914; Walker v. Com., 204 
Ky. 533, 264 SW 1082; Dunn v. Com., 
193 Ky. 842, 2387 SW 1072; Pugh v. 
Com., 7 SW 541, 8 SW 340, 10 KyL 64. 


La.—State v. Mischiro, 165 La. 705, 
115 S 909; State v. Williams, 161 La. 
851, 109 S 515; State v. Gibbs, 153 La. 
274, 95 S 716. 


Mich,—Peo. v. Bennett, 205 Mich. 
95, 171 NW 363; Peo. v. Abbott, 97 
Mich. 484, 56 NW 862, 37 AmSR 360; 
yee: v. Glover, 71 Mich. 303, 38 NW 

Minn.—State v. McPadden, 150 
Minn. 62, 184 NW 568. 

Mo.—State v. Smith, 289 SW 590; 
State v. Shobe, 286 SW 81; State v. 
Ansel, 256 SW 762; State v. Snow, 252 
SW 629; State v. Loness, 288 SW 112; 
State v. Duffey, 128 Mo. 549, 31 Sw 98. 

Mont.—State v. Duncan, 82 Mont. 
170, 266 P 400. 

Nebr.—Kanert v. State, 92 Nebr. 14, 
137 NW 975; Harris v. State, 80 Nebr. 
195, 114 NW 168. 

N. Y.—Peo. v. Brehm, 218 App. Div. 
266, 218 NYS 469; Peo. v. Marks, 146 
App. Diva, 130 NYS 524, 26 NYCr 
5 
. Okl.—Humphrey v. State, 34 Okl. 
Cr. 247, 246 P 486; Allen v. State, 16 
Okl. Cr. 490, 184 P 798; Clowers v. 
State, 17 Okl. Cr. 155, 184 P 790. 

Pa.—Com. v. Goodhead, 23 Pa. Co. 
651. 

Ss. D.—State v. Smith, 18 S. D. 341, 
100 NW 740. 

Tex.—Dyer v. State, (Cr.) 283 SW 
820; Foreman v. State, 61 Tex. Cr. 56, 
134 SW 229; Shoemaker v. State, 58 
Tex. Cr. 518, 126 SW 887. 

Utah.—State v. Williamson, 22 
Utah 248, 62 P 1022, 88 AmSR 780; 
State v. Hilberg, 22 Utah 27, 61 P 215. 

Wis.—Willard v. State, 195 Wis. 
170, 217 NW 651. 


_[a] Rule criticized.—‘‘The statute 


and want of chastity in a female under the age of 
consent is no defense.°* 

[§ 18] (2) Statutory Requirements—(a) In Gen- 
Some statutes punishing carnal knowledge of 
a female under a specified age or between specified 
ages with her consent also specify that she be of pre- 
vious chaste character or of good repute or not pre- 
viously unchaste.°° 
protect females of chaste character, and between the 


Such a statute is intended to 


declares it a felony for any person to 
have carnal knowledge of a female 
child under the age of 15 years. 
There is no qualification as to previ- 
ous chaste character, nor is there a 
minimum age limit for the offender 
provided. . . . There are not,a few 
sober minded fathers and mothers 
who feel that the statute is more 
drastic than sound public policy re- 
quires. The purpose of the lawmak- 
ers in its enactment is manifest. Ex- 
perience has shown that girls under 
the age of 16, as the statute now 
reads, are not always able to resist 
temptation. They lack the discretion 
and firmness that comes with matur- 
er years. Fathers and mothers know 
that this is true of boys as well. It 
is too true that many immature boys 
do not have the moral fiber and dis- 
cretion of a Joseph. <A lecherous wo- 
man is a social menace; she is more 
dangerous than T. N. T.; more deadly 
than the ‘pestilence that walketh in 
darkness or the destruction that wast- 
eth at noonday.’. ‘For the lips of a 
strange woman drop as an honeycomb, 
and her mouth is smoother than oil; 
but her end is bitter as wormwood, 
Sharp as a two-edged sword. Her 
feet go down to death, her steps take 
hold on hell.’ Proverbs 5:3-5. We 
have in this case a condition and not 
a theory. This wretched girl was 
young in years but old in sin and 
shame. A number of callow youths, 
of otherwise blameless lives so far as 
this record shows, fell under her se- 
ductive influence. They flocked about 
her, if her story is to be believed, 
like moths about the flame of a light- 
ed candle and probably with the same 
result. The girl was a common pros- 
titute as the record shows. The boys 
were immature and doubtless more 
sinned against than sinning. They 
did not defile the girl. She was a 
mere ‘cistern for foul toads to knot 
and gender in. Why should the boys, 
misled by her, be sacrificed? What 
sound public policy can be subserved 
by branding them as felons? Might 
it not be wise to ingraft an exception 
in the statute? But that is a question 
solely for the lawmakers; courts must 
construe the statute as they find it.” 
State v. Snow, (Mo.) 252 SW 629, 631, 
632 (following rule). 


[b] Statutory amendment qd) 
raising the age of consent to rape to 
sixteen years operates as to all girls 
below that age, chaste or unchaste, 
and repeals a prior law as to the 
crime of carnal knowledge of chaste 
females between fourteen and six- 
teen. Peo. v. Bennett, 205 Mich. 95, 
171 NW. 368. (2) Where an amend- 
ment raises the age of consent, a pri- 
or act of intercourse with defendant, 
when the female was above the age 
of consent under the statute then in 
force, is no defense, since the prior 
intercourse does not render noncrim- 
inal acts occurring subsequent to the 
amendment, when the female was be- 
low the new nase of consent. State y. 
Porter, 188 N. C. 804, 125 SE 615. 


Evidence of intercourse with others 
when state puts child into evidence 
Ope of paternity see infra §§ 107, 


55. See statutory provisions. 
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specified ages, from predacious males who would rob 
them of their virtue;*° and a statute which requires 
prior chastity of an unmarried female between speci- 
fied ages does not conflict with, but merely supple- 
ments, a statute which fixes the lower of these speci- 
fied ages as the age of consent.°’ Under these stat- 
utes it is essential that the female shall have been 
previously chaste or virtuous, or of good repute, or 
shall not have been previously unchaste,°* and no 
conviction can result for sexual intercourse with the 
consent of a female under the age or between the 
ages specified in the statute where it is shown that 
she was of previous unchaste character.°® Where 
the statute requires previous chastity between cer- 
tain ages,®° previous unchastity has been held a de- 
fense where the female is between these ages,®? but 
is immaterial where she is below the lower age.®? 
The female’s unchaste conduct after she was de- 
bauched by defendant is immaterial.** 


[§ 19] (b) What Constitutes. 
the statutes under consideration,®* the phrase “of 
previously chaste character” means the same in law 
as in morals.*® It describes a condition of sexual 


purity,®® of actual personal virtue;®* it means a fe- 


RAPE 


As employed in. 


[§§ 18-19 


male who has never submitted to the sexual embraces 
of a man, and who still retains her virginal chasti- 
ty;®§ a female who has never voluntarily indulged, 
out of wedlock, in sexual intercourse;°® as applied 
to an unmarried woman, one who has had no earnal 
knowledge of men.7° An act of intercourse with any 
person prior to the act charged negatives previous 
chaste character;*7! and the female is “unchaste”’? 
or not of “previous chaste character’’™* where, prior 
to the alleged rape, she has had carnal intercourse, 
or has voluntarily submitted to carnal knowledge.** 
However, it has also been held that a female who 
has led a virtuous life for six or seven years before 
the alleged rape has been “theretofore chaste,” not- 
withstanding possible unchastity before that time.*® 
Further, it has been held that the phrase “previous 
chaste character” as used in the statutes means more 
than “reputation,” the terms “character” and “repu- 
tation” not being synonymous;*® and in this sense 
the phrase means actual personal virtue and not repu- 
tation;’" physical chastity, an actual physical con- 
dition and not a chaste state of mind as shown by 
general conduct;** a chaste female being one who 
has never had sexual intercourse, who yet retains her 


56. State v. Bradford, 126 Miss. ] fense under such a statute have been 69. Dodson v. State, 30 Okl. Cr. 
868, 89 S 767. stated to be: First, carnal inter-|135, 285 -P 268; Sayers v. State,- 10 
57. State v. Bradford, supra. course; second, that the female be | Okl. Cr. 2338, 135 P 1073; Marshall 
58 1] B Ss 76 Fl unmarried at the time of the carnal|v. Terr., 2 Okl. Cr. 136, 101 P 139. 

- FEla.—Bynum y. State, a. | intercourse; third, that she be of pre- anee 
618, 80 S 572; Dallas v. State, 76 Fla. | vious chaste character: fourth, that 70. Williams v. State, 92 Fla. 125, 
358, 79 S 690, 3 ALR 1457. y * wii. | 109 S_ 305; Wilson vy. State, 94 Tex. 


she be within the statutory age. 


Cr. 378, 251 SW 221; Norman v. State, 


Mich.—Peo. y. Mills, 94 Mich. 630, 
54 NW 488. 


Miss.—State v. Bradford, 126 Miss. 
868, 89 S 767; Rodgers v. State, 111 
Miss. 781, 72 S 198. 


~“Mo.—State v. Foster, 225 SW 671; 
State v. Cook, 207 SW 831; State v. 
Knock, 142 Mo. 515, 44 SW 235. 


. . Nebr.—Marchand v. State, 113 Nebr. 

' 87,,-201-NW 890; Burk v. State, 79 
Nebr. 241, 112 NW 573; George v. 
State, 61 Nebr. 669, 85 NW 840; Bailey 
v. State, 57 Nebr. 706, 78 NW 284, 73 
AmSR 540. 


Okl.— Young v. Terr., 8 Okl. 525, 58 
P 724; Humphrey v. State, 34 Okl. Cr. 
247, 246 P 486; Dodson v. State, 30 
Okl. Cr. 135, 235 P 268; Davis v. State, 
17 Okl. Cr. 604, 191 P 1044; Castle- 
berry v. State, 10 Okl. Cr. 504, 139 P 
132; Sayers v. State, 10 Okl. Cr. 233, 
135 P 1078; Marshall v. Terr., 2 Okl. 
Cr136, "101: P 139: 


Pa.—Com. v. Allen, 135 Pa. 483, 19 
“et vias Com. v. Howe, 42 Pa. Super. 
136. 

Tenn.—Dunn v. State, 127 Tenn, 
267, 154 SW 969; Jamison v. State, 
117 Tenn. 58, 94 SW 675. 


Tex.—Huckabee v. State, (Cr.) 27 
SW (2d) 802; Ellis v. State, (Cr.) 25 
SW (2d) 347; Coots v. State, 110 Tex. 
Cr. 105, 7 SW (2d) 539; .Holman v. 
State, 104 Tex. Cr. 296, 283 SW 807; 
Lopez v. State, 99 Tex. Cr. 194, 268 
SW 748; Sralla v. State, 97 Tex. Cr. 
648, 263 SW 911; Bayless v. State, 97 
Tex. Cr. 87, 260 SW 587; Sanford v. 
State, 96 Tex. Cr. 377, 257. SW 900; 
Lyons v. State, 94 Tex. Cr. 566, 252 
SW 518; Wilson v. State, 94 Tex. Cr. 
3738, 251 SW 221; Pinkerton v. State, 
92 Tex. Cr. 449, 244 SW 606; Norman 
v. State, 91 Tex. Cr. 486, 289 SW 976; 
Cloniger v. State, 91°: Tex. Cr. 143, 287 
Sw 288; Norman y. State, 89 Tex. Cr. 
330, 280 SW 991. 

Wash,.—State v. Dacke, 59 Wash. 
238, 109 P 1050, 30 LRANS 173. 

Austr.—Skinner v. Rex, 16 Austr. 
Gc. L. R. 336. 

[a] Essential elements of the of- 


liams v. State, 92 Fla. 125, 109 S 305; 
Dallas v. State, 76 Fla. 358, 79 S 690, 
38 ALR 1457. 


59. Marchand vy. State, 113 Nebr. 
87, 201 NW 890; Com. v. Howe, 42 Pa. 
Super. 136; Dunn vy. State, 127 Tenn. 
267, 154 SW 969; Huckabee v. State, 
(Tex. Cr.) 27 SW (2d) 802; Ellis v. 
State, (Tex. Cr.) 25 “SW (2d) 347; 
Bayless v. State, 97 Tex. Cr. 87, 260 
SW 587; Pinkerton v. State, 92 Tex. 
Cr. 449, 244 SW 606; Norman v. State, 
89 Tex. Cr. 330, 280 SW 991. 


60. See statutory provisions. 
61. Harris v. State, 80 Nebr. 195, 
114 NW 168; Burk vy. State, 79 Nebr. 


241, 112 NW 573: Hubert v. State, 74 
Nebr. 220, 104 NW 276, 106 NW 774; 
George v. State, 61 Nebr. 669, 85 NW 
840; Humphrey v. State, 34 Okl. Cr. 
247, 246 P 486; Lopez v. State, 99 Tex. 
Cr. 194, 268 SW 748. 


62. Harris v. State, 80 Nebr. 195, 
114 NW 168; Burk v. State, 79 Nebr. 
241, 112 NW 578; Hubert v. State, 74 
Nebr. 220, 104 NW 276, 106 NW 774; 
George v. State, 61 Nebr. 669, 85 NW 
840; Humphrey v. State, 34 Okl. Cr. 
247, 246 P 486; Lopez v. State, 99 
Tex. Cr. 194, 268 SW 748. And see 
supra text and note 54. 


63. State v. Knock, 142 Mo. 515, 44 
SW 235. 
64. See statutory provisions; and 


supra § 18 text and note 55. 


65. Sayers v. State, 10 Okl. Cr. 233, 
135 P 1073; State v. Sigler, 116 Wash. 
581, 200 P 323; State v. Dacke, 59 
Wash. 238, 109 P 1050, 30 LRANS 
173K ‘ 

66. Sayers .v. State, 10 Okl. Cr. 


233, 185. P 1078; State v. Sigler, 116 
Wash. 581, 200 P 323; State v. 
Dacke, 59 Wash. 238, 109 P 1050, 30 
LRANS 178. 


67. Castleberry v. State, 10 Okl. 
Cr. 504,, 1389 P 132. 
68. Sayers v. State, 10 Okl. Cr. 


233, 185.P 1078; State v. Sigler, 116 
Wash. 581, 200 P 323; State v. Dacke, 
SP, Waa 238, 109 P 1050, 30 LRANS 


91 Tex. Cr. 486, 239 SW 976; Cloniger 
v. State, 91 Tex. Cr. 148, 237 SW 288; 
Norman v. State, 89 Tex. Cr. 330, 230 
SW 991. 


[a] Term “chaste” means pure 
from all unlawful commerce of the 
sexes, and, applied to unmarried per- 
sons, it signifies pure from all sexual 
intercourse. Williams v. State, 92 
Fla, 125, 109 S 305. 


“Chaste” defined see 11 C. J. p 382. 


71. Rodgers v. State, 111 Miss. 
781, 72 S 198; Huckabee vy. State, 
(Tex. Cr.) 27 SW (2d) 802; Coots v: 
State, 110 Tex. Cr. 105,.7 SW (2a) 
539; Lyons v. State, 94 Tex. Cr. 566, 
252 SW 518; Pinkerton vy. State, 92 
Tex. Cr. 449, 244 SW 606. 


[a] Only first act of intercourse 
can amount to rape where the female 
consents to the act and is older than 
the lower of the statutory ages be- 
tween which chastity is made essen- 
tial. Huckabee v. State, (Tex. Cr.) 
27 SW (2d) 802; Coots v. State, 110 
Tex, Cr. 105, 7 SW (2d) 589. 


72. Norman v. State, 89 Tex. Cr. 
330, 230 SW 991. 

“Unchaste woman” defined see [39 
Cyc 668]. Y 
BReR ee defined see [89 Cyc 

73. Huckabee v. State, (Tex. Cr.) 
27 SW (2d) 802. 

74. Bayless v. State, 97 Tex. Cr. 


87, 260 SW 587; Sanford v. State, 96 
Tex. Cr. 377, 257 SW 900. 


75. Peo. v. Mills, 94 Mich. 630, 54 
NW 488. 
76. State v. Foster, (Mo.) 225 Sw 


git State v. Cook, (Mo.) 207 SW. 


ose oee defined see 11 C. J. p 


“Reputation” defined see [34 
1623]. 


77. Williams v. State, 92 Fla. 
109 S 305. 


78. State v. Sigler, 116 Wash. 


Cyc 
125, 


581, 


ee ee ee 
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§§ 19-20] 


virginity, and not merely one who has a good reputa- 
tion in that respect.7® However, there is also au- 
thority that lack of previous chastity may be shown 
by proof of reputation.’® 


“Not previously unchaste.’” A woman “not pre- 


viously unchaste,” within the meaning of the stat-. 


utes,*! is one who has never had unlawful intercourse 
with a male prior to the intercourse with which the 
prisoner stands indicted ;8? and a female within the 
statutory ages who has been guilty of unlawful sex- 
ual intercourse with a male is not within the stat- 
ute.83 


“Good repute.”’®+ As used in the statutes®® the 
phrase “good repute,” refers to the female’s char- 
acter, as distinguished from her reputation,®® existing 
at the time of the alleged offense,** her good repute 
before that time being immaterial.®§ 


“Bawd, lewd or kept female.”°® Under a statute 
which excludes from culpability carnal knowledge 
with the consent of a woman between specified ages 
who at or before that time was a “bawd, lewd or kept 
female,”®° it is the character and not the reputation 
of the female which determines whether or not she 
comes within the statute;®! and the term “lewd” in- 
cludes private as well as notorious unchastity.°? 
Under such a statute it must be shown that the female 
was “lewd” at as well as before the alleged rape;°° 
and where she had been previously unchaste but had 
reformed at the time of the alleged rape, there is no 
bar to a conviction.®4 


“Common prostitute.”®> Where a statute punish- 
ing rape excludes from its provisions carnal inter- 
course with a female below a specified age if she is a 
“eommon prostitute,”®® this phrase means a woman 


who earries on the trade or business of prostitution , 


and submits herself to men for the purpose of gain.®7 


Prior intercourse with defendant. The authori- 
ties differ as to the effect of the female’s prior inter- 
course with defendant upon her “previous chaste 
character” or “good repute” within the meaning of 


200 P 323; State v. Workman, 66 85. 
Wash. 292, 119 P 751. 
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the statutes.°8 Thus it has been held that a female 
who has had sexual intercourse with defendant prior 
to the act upon which the prosecution-is based was 
not at that time of previous chaste character,®® or of 
good repute; that voluntary illicit intercourse be- 
tween prosecutrix and defendant in another jurisdic- 
tion, previous to the act on which the prosecution is 
based, is a complete defense;? and that defendant is 
not estopped from setting up prosecutrix’s previous 
unchastity as a defense by the fact that she had been 
chaste prior to the act complained of, except as to 
him.? But it has been held to the contrary that, 
when there is evidence of several acts of intercourse 
within the county within a brief period and all prova- 
ble under the indictment, and the state elects to rely 
upon a later one of such acts, defendant is not enti- 
tled to his discharge on the ground that the proseeu- 
trix was unchaste after her first intercourse with | 
him.* And there is authority that defendant is pre- 
cluded from taking advantage of his own previous 
defilement of a female between the statutory ages, 
even if it was accomplished with her consent, in such 
cases it being no defense that he had intercourse with 
her prior to the act for which he is being prosecuted. 


Prior intercourse with one of party of rapists. It 
has been held that, where carnal knowledge is had of 
a female between the statutory ages and previously 
chaste, by a party of men, the intercourse had by her 
with the first rapist by force and against her will does 
not render her unehaste within the meaning of the 
statute as to defendant who had intercourse with her 
shortly thereafter. But it has also been held that 
an act of intercourse with another to which she con- 
sented, a few minutes before the act with defendant 
negatives the previous chastity of prosecutrix.’ 

[§ 20] 4. Elements of the Offense—a. In General. 
At common law the three elements, carnal knowl- 
edge,® force,® and commission of the act without the 
consent or against the will of the woman,!° must be 
present to constitute the crime of rape upon a female 
above the age of consent,1! and these are the essen- 


See statutory provisions; and]|Cr, 648, 263 SW-911; Sanford v. State, 
supra § 18 text and note 55.: 


96 Tex. Cr. 38TT, 257 SW 900; Pinker- 


79. Sayers v. State, 10 Okl. Cr. 86. Com. v. Howe, 42 Pa. Super. | ton v. State, 92 Tex. Cr. 449, 244 SW 


233, Lop we L0Tes 
2 Okie Craie6. LOE ts 9. 

80. Dallas v. State, 76 Fla. 358, 
79 S 690, 3 ALR, 1457; 
Peo., 1 Parker Cr. (N. Y.) 474 


3. Pa.’ Dist.. 271; 
23 Pa. Co. 651. 


[a] ‘hus lack of previous chastity 88. Com. v. Howe, supra. 
may be shown by proof that the fe- 89. “Bawd” defined see 7 C. J. p 


male associated with persons of low] 1013 
morals, conducted herself in a free “Lewd: 
and intimate manner with men, or] 7 sid 3 1 
permitted them to take liberties with | ~eweness $ 1. 
her. Dallas v. State, 76 Fla. 358, te 90. 
S 690, 3 ALR 1457; Safford v. Peo., 91. 
Parker Cr. (N. Ye 474, 94 SW 675 


81. See statutory provisions; and 92. 
supra § 18 text and note 55 


g2. Marchand v. State, 113 Nebr. 
87, 91, 201 NW 890; Bailey _v. State, 


540. J. p 798 


“Chastity of a female has refer- 96. See statutory provisions. 6 


ence to her condition. 
been voluntarily previously defiled,| R 336 
she is chaste. If she has been pre- é 
viously voluntarily defiled, she is no 
longer chaste.” Marchand y. State, 99. 


554; Com. v. Davis, | 66; 
Com. v. adoghee’, 


Marshall v. Terr.,| 136, 35 Pa. Super. 


Safford v. es Com, v. Howe, 42 Pa. Super. 


‘“lewdness” 


See statutory provisions. 
Jamison v. State, 117 Tenn, 58, 


Jamison v. State, supra, 
93. Jamison v. State, supra. 
94. Jamison v. State, supra. pony Fae 
57 Nebr. 706, 78 NW 284, 73 AmSR 95. “Prostitute” defined see 50 C, Okl. Cr. 308,182 P 525; 


If she has not 97. Skinner v. Rex, 16 Austr. C. L.| jw 68. 


98. See cases infra notes 99-5. 


Norman v. State, 91 "Tex. Cr. 
486, 239 SW 976; Cloniger v. State, 
91 Tex. Cr. 143, 237 SW 288. 


Wash.—State v. Dacke, 59 Wash. 
238, 109 P 1050, 30 LRANS 173. 

1. Com. v. Hume, 42 Pa. Super. 
136, 35 Pa. Super. 554, 

2. Marchand, v. State, 113 Nebr. 
87, 201 NW 890; Bailey v. State, 57 
defined see | Nébr, 706, 78 NW 284, 73 AmSR 540. 

3. State v. Dacke, 59 Wash. 238, 
109 P 1050) 30 LRANS 173. 


4 State v. Sargent, 62 Wash. 692, 
114 PP’ 868, 36 LRANS 173. 


Proof rf other acts see Criminal 
Law § 119 


Lees v. State, 105 Nebr. 848, 
Branham v. State, 16 
Castleberry 

Vv. State, 10 Okl. Cr. 504). 139" Par size 


Fox v. State, 106 Nebr. 537, 184 


7. Coots v. State, 110 Tex. Cr. 105, 
7 SW (2d) 539. 


Fla.—Bynum y. State, 76 Fla. 8. Carnal knowledge see infra §§ 


supra. 


83. Marchand vy. State, supra; 
Bailey v. State, 57 Nebr. 7106, 78 NW 
284, 78 AmSR 540. 


84. “Good repute” see Good § 10. 
“Repute” defined see [34 Cyc 1625]. 


618, 80 S 572. 

Miss.—Rodgers v. State, 111 Miss. 
W310 Ua 9 198° 

Mo.—State v. Foster, 225 SW 671. 


Tex.—Huckabee v. State, (Cr.) 27 
SW (2d) 802; Sralla v. State, 97 Tex. 


22-25. 

9. Force see infra § 28. 

10. Want of consent see infra §§ 
26-29. F 

11. State v. Egner, 317 Mo. 457, 
296 SW 145, 
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tial elements of the offense under statutes which de- 
fine the crime substantially as at common law.** The 
elements of want of consent and force may, however, 
not be required where the carnal knowledge is accom- 
plished upon a female insane, imbecile, drugged, in- 
toxicated, or asleep,!? or by threats and fear,+* or 
by fraud or surprise,t® these conditions being gen- 
erally considered sufficient to constitute a substitute 
for want of consent and force.!® To constitute the 
offense upon a female below the age of consent, want 
of consent and force are immaterial,*’ the only ma- 
terial elements in such cases being the carnal knowl- 
edget® and the age of the female.t® 

{§ 21] b. Intent.2° While a general criminal in- 
tent is involved in the crime of rape,” no intent is 
requisite other than that evidenced by the doing of 
the acts constituting the offense,?? as, for example, 
where the female is under the age of consent. 

[§ 22] ce. Carnal Knowledge?*—(1) In General. 
It is essential to constitute the crime of rape that 


12. Cole v. State, 19 Ala. A. 360, 


RAPE 


[§§ 20-24 


the man shall have actual carnal knowledge of the 
woman,2° or, as it is otherwise stated, that he shall 
have sexual intercourse with the woman.?° 


[§ 23] (2) What Constitutes—(a) In General. 
Carnal knowledge means sexual intercourse,”? or 
sexual bodily connection between a man and a wo- 
man.28 Although this has been stated to mean ac- 
tual contact of the sexual organs of a man and a wo- 
man,?? and also to mean a compieted act of coition,®° 
there is authority that mere actual contact of the 
sexual organs is not sufficient,?1 and that completed 
sexual coition is not necessary.’ Thus it is gen- 
erally held that penetration is essential to constitute 
carnal knowledge,?* and that carnal knowledge is 
completed by penetration ;** but emission is not nec- 
essary to constitute the offense.?°® 

[§ 24] (b) Penetration.?® Carnal knowledge or 
sexual intercourse denotes penetration;*7 an actual 
penetration of the male sexual organ into the body 
of the female.*® There can be no carnal knowledge 


97 S 891 [certiorari den 210 Ala. 179, 
97 S 895]; State v. Roby, 194 Iowa 
1032, 188 NW 709; State v. Flaherty, 
128 Me. 141, 146 A 7; State v. Bar- 
bour, 234 Mo. 526, 137 SW 874. See 
Peo. v. Degnen, 70 Cal. A. 567, 234 P 
129 (carnal knowledge and female’s 
lack of consent are the two principal 
elements of the offense); State v. 
Johnson, 316 Mo. 86, 289 SW 847 (in- 
struction stating force, want of con- 
sent, penetration, and utmost resist- 
ance to be elements of offense under 
statute states law correctly). 

13. See infra § 31. 

14. See infra § 32. 

15. See infra § 33. 

16.. See infra §§ 31-33. 

17. Russell v. State, 71 Fla. 236, 
71S 27; State v. Duncan, 82 Mont. 170, 
266 P 400; Edwards v. State, 78 Tex. 
Cr.. 210,, 181 SW 195; Cromeans v. 
State, 59 Tex. Cr. 611, 129 SW 1129. 
And see infra § 30 

18. Pig issell v. State, 71 Fla. 
ZOOe EL Wo) aes 

Mich.—Peo. v. Ayers, 182 Mich, 241, 
148 NW 383. 

Mo.—State v. Hutchens, 271 SW 
525. See also State v. Gruber, 285 
SW 426 (stating that penetration is 
sufficient to constitute the offense). 

Nev.—State v. Diamond, 50 Nev. 
4338, 264 P 697. 

Or.—State v. Gauthier, 113 Or. 297, 
231 P 141. 

W. Va.—State v. Spielman, 105 W. 
Va. 370, 142 SE 523. 

See also State v. Harbert, 20 N. 
M. 179, 147 P 280 (stating that pene- 
tration is sufficient to constitute the 
offense). 

ey see infra § 24. 

Fla.—Russell v. State, 71 Fla. 
236° "71 S 27. 

Mich.—Peo. v. Ayers, 182 Mich. 241, 
148 NW 3883. 

Mo.—State v. 
525. 

Mont.—State v.. Duncan, 82 Mont. 
170, 266 P 400. 


Hutchens, 271 SW 


Nev.—State v. Diamond, 50 Nev. 
433, 264 P 697. 
J. State'v.. eitman; 793 Nid. 


N. 
L. 626, 119 A 438. 


f ee v. Gauthier, 113 Or. 297, 
ye 7 De Seo b 


Ww. oe aes Vv. ppician, 105 W. 
Va. 370, 142 SE 52 


{a] Essence of ae offense is the 


age of the female. State v. Pitman, 
98 N. Js L. 626, 119 A 438. 

20. Intent in assault and attempt 
cases see infra § 40. 


Necessity for intent in crimes gen- 
erally see Criminal Law §§ 41-50. 

21. Beason v. State, 96 Miss. 105, 
50 S 488. 


Capacity to entertain intent see 
supra § 14. 


22. See cases infra note 23. 

23. Cal.—Peo. v. Sheffield, 9 Cal. 
A. 130, 98 P 67; Peo. v. Gengels, 218 
Mich, 632, 188 NW 398. 

Mo.—State v. Hersh, 296 SW 433. 


Oh.—Zent v. State, 3 Oh. A. 473, 21 
on Cir. Ct. N. 8. 475,.35 Oh. Cir. Ct. 


Ss. D—State v. La Mont, 23 S. D. 
174, 120 NW 1104. 


Ignorance of age see infra § 51. 

24. As involved in “carnal abuse” 
see supra § 13. 

Evidence of carnal knowledge see 
infra §§ 84, 124. 

What constitutes see infra §§ 23- 
25. 

25. Cal.—Peo. v. Degnen, 70 Cal. 
A. 567, 234 PB 129. 

Ga.—Wesley v. State, 65 Ga. 731. 

Ill—Peo. vy. Housby, 322 Ill. 142, 
152 NE 562. 

Iowa.—State v. Hromadko, 123 Iowa 
665, 79 NW 560. 

Ky.—White v. Com., 96 Ky. 180, 28 
SW. 340, 16 KyL 421. 

Me.—State v. Flaherty, 128 Me. 141, 
146 A 7. 

N. Y.—Buel v. Peo., 78 N. Y. 492, 
497, 34 AmR 555 [aff 18 Hun 487]. 

Or.—State v. Welch, 68 P 808. 

“The unlawful or carnal knéwledge 
is the essence of the crime; and 
without this, no matter what degree 
of force or violence may be employed, 
rape is not established.” Buel v. 
Peo., supra. 

26. Cal.—Peo. v. Howard, 148 Cal. 
$16), 76 P1116. 

Ga.—Smalls v. State, 6 Ga. A. 502, 
65 SE 295. 

Mich.—Peo. . v. 
241, 148 NW 383. 

Mo.—State v. Cottengim, 
Gay 53. 

Nev.—State v - Diamond, 50 
433, 264 P 697. 


Ayers, 182 Mich. 
12 SW 


Nev, 


Or.—State v. Gauthier, 113 Or. 297, 
23h (P eta 


[a] _ “To indulge the excitement of 
animal passion in any other manner 
than with sexual intercourse, no mat- 
ter how indecent, loathsome, or im- 
moral the act may be, would in no 
view of the case constitute rape.” 
Smalls v. State, 6 Ga. A. 502, 506, 65 


SE 295 
27. State v. Ferris, 81 Conn. 97, 
70 A 587; State v. De Witt, 186 Mo. 


61, 84 Sw 956; State v. Huggins, 84 
N. J. L.-254, 87 A 630; State v. Hum- 
mer, 73 N. Tig Leh 14, 718, 65 A 249; 
Lujano v. State, 32 Tex. Cr. 414, 24 
SW 97; Burk v. State, 8 Tex. A. 336. 


“Not only does carnal knowledge 
mean sexual intercourse, but ‘to 
know’ in an appropriate context, has 
the same meaning, as in the sentence 
‘Adam knew Eve and she conceived 
and bare Cain.’ ” State v. Hummer, 
supra. 

“Carnal ba dressy defined gener- 
ally see 9 C. J. p 129 

“Sexual mel Rateat defined gener- 
ally see Intercourse 33 C. J. p 171; 
Sexual Intercourse [35 Cyc 1450]. 

28.. State.v. La Mont, 23 S, D. 174, 
120 NW 1104. 

29. Williams vy. State, 92 Fla. 125, 
109 S 305; State v, Diamond, 50 Nev. 
433, 264 P 697. 

30. Lujano v. 
414, 24 SW 97. 

31. See infra § 24 text and note 46. 
ve See infra § 25 text and note 

33. 
39-41. 

34. 
43. 

35. See infra 

36. Evidence 
infra §§ 84, 124. 

37... Cal.—Peo. a Howard, 143 Cal. 
Od Gea Onkes eebaGi eo. v. Marino, 33 
Call A. 448, 165 P eed. 

Del.—Colombo v. State, 25 Del. 28, 
78 A 595 [aff 24 Del. 96, 75 A 616]. 


State, 32 Tex. Cr. 


See infra § 24 text and notes 


See infra § 24 text and note 


§ 25. 


of penetration see 


Hawaii—tTerr. v. Slater, 30 Ha- 
wali 308. 
Nev.—State v. Diamond, 50 Nev. 
oe 264 P 697. 
J.—State v. Higgins, 84 N. J. 


L. B54, 87 A 630. 


Tex.—Lujano vy. State, 82 Tex. Cr. 
414, 24 SW 97, 


38. oan v. State, 92 Fla. 125, 
109 S 30 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 24) 


without penetration.®® 


being essential.*? 
out penetration.*? 


below the age of consent.** 


39. Ala.—Hutto v. State, 169 Ala. 
ae: 53 S 809; Waller v. State, 40 Ala. 

o 

Cal.—Peo. vy. Howard, 143 Cal. 316, 
oe 8t16. 

Conn.—State v. Shields, 
256. 
Del.—State yv. Burton, Houst. Cr. 
Cas. 363. 


Ga.—Wesley v. State, 65 Ga. 731. 


Tll.— Peo. v. Schultz, 260 Ill. 35, 
102 NE 1045. : 


Kan.—State vy. Grubbs, 55 Kan. 678, 
ge lees la le 

Ky.—Page vy. .Com., 219 Ky: 151, 
292 SW 741;° Moseley v. Com., 206 
Ky. 173, 266 SW 1048; Hale v. Com., 
196 Ky. 44, 244 SW 78. 

Oh.—Williams v. State, 14 Oh. 222, 
45 AmD 536. 

Tex.—Davis v. State, 43 Tex. 189; 
Davis v. State, 42 Tex. 226;+ Mullins 
v. State, 88 Tex. Cr. 130, 225 SW 164; 
Rodgers v. State, 30 Tex. A. BLO, LT 
SW 1077; Word v. State, 12 Tex. A. 
174. 

Wis.—Hardkte v.: State, 67 Wis. 
552, 30 NW 723; Osgood v. State, 64 
Wis. 472, 25 NW 529. 


Wng.—Reg. v. Jordan,.9 C. & P. 
118, 38 ECL 80, 173 Reprint 765; Reg. 
v. Allen, 9 C. & P. 31, 38 ECL 30, 173 
Reprint 727; 1 Hale P. C. p 628. 


Ont.—Reg. v. Bedere, 21 Ont. 189. 


“There must be penetratio or res 
in re in order to constitute carnal 
knowledge.” Peo. v. Schultz, 260 Ill. 
35, 40, 102 NE 1045 [quot 3 Russell 
Crimes (6th ed) p 229]. To same 
effect Poe v. State, 95 Ark, 172, 129 
SW 292. 

[a] Mere offer of intercourse with- 
out penetration is not rape. Page v. 
Com., 219 Ky. 151, 292 SW 741. 


40. Cal.—Peo. v. Howard, 143 Cal. 
316, 76 P.1116; Peo. y. Marino, 33 
Cal. A. 448, 165 P 564. 


Del.—State v. Thomas, 31 Del. 102, 
111 A 538; State v. Williams, 26 Del. 
102, 80 A 1004; Colombo v. State, 25 
Del. 28, 78 A 595 [aff 24 Del.*96, 75 A 
616]; State v. Sigerella, 23 Del. 311, 
82 A 31 faff 24° Del. 157, 74 A 1081]. 


Fla.—Williams vy. State, 92 Fla. 125, 
109 S 305. 


Kan.—State v. Booker, 
438, 219 P 255. 


Ky.—Page v. Com., 219 Kaye 1515 ne 
SW 741; Moseley v. Com., 206 
173, 266 ‘SW 1048; Nider v. ‘Com., Tf 
Ky. 684, 131 sw 1024, AnnCas1913E 
1246 

Mo.—State v. Cottengim, 12 SW 
(2d) 53; State v. Johnson, 316 Mo. 86, 
289 SW 847; State v. Barbour, 234 Mo. 
526, 137 SW 874 


N. Y.—Peo. v. Tench, 167 N. Y. 520, 
60 NE 737, 15 N. Y. Cr. 501. 

Okl.—Dubois v. State, 22 Okl. Cr. 
308, 210 P 1043. 

Porto Rico.—U. S. v. Mulero, 4 Por- 
to aS Fed. 130. 

D.—State vy. Bailly, 29 S. D. 588, 

137° NW 352, 


45 Conn. 


114 Kan. 


Sexual penetration of the 
female is a necessary element of the crime of rape,*° 
an actual penetration into the body of the female 
Emisslo seminis is not rape with- 

Carnal knowledge is complete 
upon actual penetration,*® and it has been stated to 
be sufficient to constitute the offense upon a female 
Penetration means that 
the sexual organ of the male entered and penetrated 
the sexual organ of the female;*® mere actual con- 
tact of the sexual organs is. not sufficient;#® and if 
the female is not sufficiently developed to admit of the 
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edge.*? 


Tex.—Brown y. State, 112 Tex. Cr. 
92, 14 SW (2d) 638; Enfield v. State, 
94 Tex. Cr. 226, 250 SW 162; Petty v. 
State, 94 Tex. Cr. 114, 249 SW 849; 
Mullins v. State, 88 Tex. Cr. 130; 225 
SW 164; Blackmon v. State, 87 "Tex. 
Cr. 173, 220 SW 93: 


W. Va.—State v. Spielman, 105 W. 
Va. 370, 142 SE 523; State v. Brady, 
104 W. Va. 528, 140 SE 546. 


Wyo.—State v. Wilson, 
31, 228 2 803) 


41. Harris y. State, 2 Ala. A. 116, 
56 S 55; Peo. v. Marino, 33 Cal. A. 
448, 165 P 564; State v. Diamond, 50 
Nev. 433, 264 P 697. 


42. State v. Sullivan, 1 Add. (Pa.) 
eeyee ns v. Wilson, 32 Wyo. 37, 228 


43. State v. Williams, 26 Del. 102, 
80 A 1004; State v. Colombo, 24 Del. 
96, 157A 616) laff 25° Del 28, > 18a A 
595]; State v. Sigerella, 23 Del. 311, 
82 A 31 [aff 24 Del. 157; 74 A 1081]; 
Peo. v. Edwards, 173 App. Div. 375, 
159 NYS 410. 


44. State v. Gruber, (Mo.) 285 SW 
426; State v. Harbert, 20 N. M. 179, 
147 P 280. 


_ 45. Peo. v. Crowley, 102 N. Y. 234, 
6 NE 384, 4 N. Y. Cr. 168; Ulmer v. 
State, 71 Tex. Cr. 579, 160 SW 1188. 


46. State v. Grubb, 55 Kan. 678, 
41 P 951; State v. Wilson, 32 Wyo. 
37, 228 P 803. But see Williams v. 
State, 92 Mla. 125, 109 S 305; State 
v. Diamond, (Nev.) 264 P 697 (both 
stating that ‘carnal knowledge” 
means actual contact of the sexual 
organs of the parties). 

47. White v. Com., 
Sw 340, 16 Kyl 421. 

48. Ark.—Poe v. State, 
172, 129 SW 292. 

Del.—State v. Colombo, 24 Del. 96, 
75 A. 616 [aff 25 Del. 28, 78 A 595]. 

N. Y.—Peo. v. Crowley, 102 N. Y. 
234, 6 NE 384, 4 N. Y. Cr. 168. 

Or.—State v. Wisdom, 122 Or. 148, 
257 P 826. : 

Philippine.—Peo. v. Hernandez, 49 
Philippine 980; Peo. v. Oscar, 48 Phil- 
ippine 527. 

Tex.—Vickers v. State, 105-Tex. Cr. 
235, 288 SW 191; Blackmon v. State, 
87 Tex. Gr. 173, 220 SW 93 


Cam ao v.. Wilson, 32 Wyo. 37, 


32 Wyo. 


96 Ky. 180, 28 
95 Ark. 


228 


49. See statutory provisions; and 
Peo. v. Cucchiette, 24 Cal. A. 495, 141 
P 933; Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67; Peo. v. Edwards, 173 App. 
Div. 375, 159 NYS 410; State v. Gay, 
82 Wash. 423, 144 P 711. 

50. Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67. 

51. Ala.—Waller v. State, 40 Ala. 
325. 

Ark.—Reed v. State, 299 SW 757; 
Poe v. State, 95 Ark. 172, 129 SW 
292. ; 

Cal.—Peo. v. Howard, 143 Cal. 316, 
U6n Pol 6: 


AOORR TS oe v. Shields, 45 Conn. 
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slightest penetration there can be no carnal knowl- 
However, penetration to any particular ex- 
tent is not required.*® 
vide that any sexual penetration, however slight, is 
sufficient to complete the crime,*® and such a provi- 
sion applies to all the subdivisions of a statute defin- 
ing the offense.°° 
that the penetration should be perfect, the slightest 
penetration of the body of the female by the sexual 
organ of the male being sufficient ;°+ nor need there 
be an entering of the vagina or rupturing of the hy- 
men; the entering of the vulva or labia is sufficient.®? 


Some statutes expressly pro- 


And, generally, it is not necessary 


Del.—-State v. Colombo, 24 Del. 96, 
75 A 616 [aff 25 Del. 28, 78 A 5951; 
State v. Burton, Houst. Cr. Cas. 363. 


Fla.—Harris v. State, 72 Fla. 128, 
72 S 520; W yiiems Vv. State, 53 Fla. 
84, 43 S 431 


Ill.— Peo. v. Schultz, 260 Ill. 35, 102 
NE 1045 [cit Cyc]. 


Ind. Sig rp tae: v. State, 111 Ind. 279, 
12 NE 


Iowa. aS v. Tarr, 28 Iowa 397. 


Kan.—State vy. Grubb, 55 Kan. 678, 
41°P 951; State v. Frazier, 54 Kan. 
719, 39 P 819. 


Ky.—Hale v. Com., 196 Ky. 44, 244 
SW 78; Nider v. Com., 140 Ky. 684, 
131 SW 1024, AnnCas1913E 1246. 


Mich.—Peo. v. Rivers, 147 Mich. 
643, 111 NW 201; Peo. v. Courier, 79 
Mich. 366, 44 NW 571. 


N. M.—State v. Ellison, 19 N. M. 
428, 144 P 10. 


N. Y.—Peo. v. Crowley, 102 N. Y. 
234, 6 NE 384. 


pent C.—State v. Hargrave, 65 N. C. 


Okl.— Swearingen v. State, 31 Okl. 
Cr. 66,°237 P' 135; 1387 [quot Cyc]. 


Or.—State v. Wisdom, 122 Or. 148, 
257 P 826; State v. Chase, 106 Or. 
263; 211 P 920. 


_ Philippine.—Peo. v. Erinia, 50 Phil- 
ippine 998; Peo. v. Oscar, 48 Philip- 
pine 527. 


Porto Rico.—Peo. v. Cancel, 13 Por- 
to’ Rico 179. 


S. C—State v. Le Blanc, 5S. CG. L. 
339; 6S. CG. LL. 354. 


Tex.—Mirick v. State, 83 Tex. Cr. 
388, 204 SW 222, 225 [quot Cyc]; 
Watkins vy. State, 78 Tex. Cr. 65,180 
SW 116; Kenney vy. State, (Cr.) 9 
Sw 817, 65 LRA 316; Rodgers v. 
State, 30 Tex. A. 510, 17 SW 1077. 


Cees v. Com., 147 Va. 636, 
136 SE 564 


Wash. —State v. Gay, 82 Wash. 423, 
144 P71 


W. Va. pa v. Brady, 104 W. Va. 
523, 140 SE 546. 


Wis.—Richards v. State, 192 Wis. 
20, 211 NW 669; Murphy y. State, 108 
Wis. TAS 83 NW 1112;  Hardtke v. 
State, 67 Wis. 552, 30 NW 725; Brau- 
er v. State, 25 Wis. 413. 


Ns —State v. Wilson, 32 Wyo. 37, 
228 P 03. 


En se a v. Hughes, 9:C, & P..752, 
38 HCL 435, 178 Reprint 1038, 2 Moody 
CCH 190; 169 Reprint 75; Reg. v. Jor- 
dan, 9 Cue: 118, 38 ECL 80, 173 
Reprint 765; Reg. v. McRue, 8 C. & P. 
641, 34 HCL 937, 173° Reprint! 653) 
Reg. v. Lines, 1 C. & K. 393, 47 ECL 
393, 174 Reprint 861; Rex vy. Russen, 
iL Bast P.)C;-4338). 


Ont.—Reg. v. Bedere, 21 Ont. 189. 


“The carnal knowledge that is re- 
quired to constitute rape must be a 
res in re, but to no particular depth.’ 
Poe v. State, 95 Ark. 172, 176, 129 SW 
292. To same effect State v. Wilson, 
32 Wyo. 37, 228 P 803. 


52. Ark.—Reed v. State, 299 SW 
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But some degree of entrance of the male organ with- 
in the labia pudendum is essential.°* 
statutes punishing carnal abuse of female children, 
carnal knowledge is held necessary,°* penetration is 
essential to constitute the offense;°° but where the 
offense is complete without carnal knowledge,°*® pene- 
And under some statutes, 
laceration of the private parts of the female is suffi- 
Actual penetration is 
essential to constitute the offense under a statute pun- 
ishing the using of a female child for sexual inter- 
eourse;°® but the slightest penetration is sufficient 


tration is not necessary.°? 


cient, without penetration.®* 


in such eases.®° 
[§ 25] (c) Emission. 


757; Poe v. State, 95 Ark. 172, 129 SW 
292 [cit Cyc]. 

Fla.—Harris v. State, 72 Fla. 128, 
72 S 520; Williams v. State, 53 Fla. 
84, 43 S 431 

Ga. —Morris v. State, 54 Ga. 440: 
Hall. v. State, 29 Ga. ‘A. 888.415 SE 
‘278 [cit Cyc]. 
46e C.—State v. Hargrave, 65 N. C. 
* Okl.—Swearingen v. State, 31 Okl. 
Cr...66, 287 P-135, 137 [quot Cyc]. 

‘1. Or.—State v..Wisdom, 122 Or. 148, 

257 P 826. 

* Philippine.—Peo. v. Erinia, 50 Phil- 
ippine 998; Peo. v. Hernandez, 49 
Philippine..980;| Peo. v. Oscar, 48 
*Philippine 527. 

:Tex:—Brown v. State, 112 Tex. Cr. 
92, 14 SW (2d) 63; Mirick v: State, 83 
Tex,’ Cr. 388, 204 SW 222, 225 [quot 
Cyel]}: Watkins v. State, 78 Tex. Cr. 
‘65, 180 SW 116. 

Va. Beene y. Com., 147 Va. 636, 
eg SE 564. 

" '“W. Va.—State v. Brady, 104 W. Va. 
523, 140 SE 546. 


Wis. —Richards v. State, 192 Wis. 


~20; 211 NW 669. 


~ 53. State v. Colombo, 24 Del. 96, 75 
A 616 [aff 25 Del..28, 78 A 595]. 


54. See supra § 13 text and note 
95, : 


_. 55. Williams v. State, 53 Fla. 84, 
43 S 481; White v. Com., 96 Ky. 180, 
‘28 SW 340, 16 KyL 421; Com. v. Ex- 


ler, 61 Pa. Super. 423 [rev ger. other: 


-grounds 243 Pa. 155, '89-A 96 
56. See supra § 13 text and note 4. 


i 5% State v. Huggins, 84 N.. J. L. 
254, 87 A 630; State v. Hummer, 73 N. 
J. L.' 714, 65'A 249; ‘Snyder v. State, 
92 Oh. St. 167, 150 NE 644 


_ 68. Jenkins'v. State, 146 Miss. 339, 
111 S 433. 


59. State v. 
134 A 172, 


60. State v. Clough, supra. 


61. Hill’s Case, 1 East P. C. 439 
(decided in 1781). 


62. Rex v. Cozins, 6 C. & P. 351, 25 
ECL «469, 172 Reprint 1272; Rex v. 
Cox, 5 C. & P. 297, 24 ECL 574, 172 
‘Reprint 985; Rex v. Jennings, 4 C. & 
-P. 249,19 ECL 499, 172 Reprint 691, 
1 Lew. ‘GC. C. :93,-168 ‘Reprint 972; 
Cave’s Case, 1 East P. C. 438; Rex 
.v. Reekspear, 1 Moody C. C. 342, 168 
Reprint 1296; Brook’s Case, 2 Lew. C. 
C.'267, 168 Reprint 1150;- Rex v. Bur- 


Clough, 33. Del. 227, 


rows, R. & R. 519, 168 Reprint 928; 


Hawkins P. C. c 16 § 3. 

63. State v. Hargrove, 65 N. C. 
466<)° State v. i) Gray, .53.°N.'\ C.. 170; 
Noble v. State, 22 Oh. St. 541; Black- 


Although an early English 
‘ease, holding that the offense of rape is not complete 
without emission,®! was followed for some years by 
the English courts,*? and by some courts in the Unit- 
ed States,®® there is earlier English authority that 
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Where, under 


burn v. State; 22 Oh. St. 102;. Wil- 
liams v. State, 14-Oh. 222, 45 AmD 536. 


64. Rex v. Russen, 1 East P. C. 
438; 1 Hale P. C. 628. 


65. Peo. v. Edwards, 173 App. Div. 
375, 159 NYS 410. But see Lujano v. 
State, 32 Tex. Cr. 414, 24 SW 97 (stat- 
ing that ‘‘carnal knowledge” means a 
completed act of coition). 


gor Ala.—Waller v. State, 40 Ala. 


oy ua ah v. Shields, 45 Conn. 


Del.—State v. Thomas, 31 Dek. 102, 
111 A 588; State v. Williams, 26 Del. 
102, 80 A 1004; State v. Colombo, 24 
Del. 96, 75 A 616-.[aff 25 Del. 28, 78 A 
595]; State v. Sigerella, 23 Del. 311, 
82 A 31 [aff 24 Del. 157, 74 A 1081]. 

Fla.—Harris v. State, 72 Fla. 128, 
72 $.520; Williams v. State, 53 Fla. 
84, 43 S 431; Barker v. State, 40 Fla. 
178, 24S 69. 


ee v. Turner, 25 La. Ann. 


Nebr.—Comstock y. State, 14 Nebr. 
205, 15 NW 355, 


N. Y.—Peo. v. Crowley, 102 N. Y. 
234, 6 NE 384 

N. Lui iate v. Mon'ds, 130-N. C. 
ae a SE 789; State v. "Storkey, 63 


eae eee v. State, 22 Oh. St. 
Pa.—Com. vy. Sullivan, Add. 
Com. ‘vy. Childs, 2 Pittsb. 391. 
Porto Rico.—Peo. v. Cancel, 13 Por- 
to Rico 179. 


143; 


Tex.— 32 Tex. Cr. 
414, 24 SW 97. 
Va.—Com. v. Thomas, 1 Va. Cas. 


307. 


Wig eee oe v. State, 64 Wis. 472, 
25 NW 529. 


Eng.—Reg. v. Marsden, Meare 4G 


B. 149; Reg. v. Allen, 14 5 
38 ECL BON STO Reprint TAT 5 Rex, | Vi 
Jennings, 40. &P 19 HCL 499, 


172 Reprint 691, 1 iataee CAGE 93" 168 
Reprint 972; Rex v. Russen, 1 East 
PCug3s3* Rex v. Reekspear, 1 Moody 
Cr we: 343, 168 Reprint 1296; 1 Hale 
By Cie so ae. 

Ont,—Reg. v. Bedere, 21 Ont. 189. 

67. St. 9 Geo. IV ¢ 81. 

68. See statutory provisions. 


69. Com. v. Exler, 243 Pa.'155, 89 
A 968. And see'Beard v. State, 79 Ark. 
oa 95 SW 995, 97 SW 667, 9 AnnCas 


70. Beard v: State, supra; Loesch- 
er v. State, 142 Wis: 260, 125 NW 459. 
71. Com. v. Exler, 243 Pa.155, 89 A 
968; Com. v. Miller, 80 Pa. Super, 309. 


[9§ 24-26, 


emission is not necessary to constitute the crime.®* 
And the prevailing modern rule is that completed 
sexual coition is not essential,®® and that emission is — 
not necessary to constitute the offense ;** and it is so- 
provided by statute both in England®? and in many 
of the United States. 


[§ 26] d. Want of Consent—(1) In General. 
common law rape could be committed only where the 
unlawful carnal knowledge of a female was had 
without her consent,*® or against her will;7° lack of 
consent was an essential element of the offense;‘? 
and there can be no rape in the common-law sense 
without the element of lack of consent.’ 
the statutes punishing the offense,’ an essential ele- 
ment of the crime of rape is that the act was com- 
mitted without the consent of the female,7* or, as 
it is otherwise expressed, against her will.7® 
knowledge of the female with her consent is not 


At 


Too, under 


Carnal 


72.. Com. v. Exler, 243 Pa. 155, 89 A 
968. And see Beard v. State, 79 Ark. 
uae 95 SW 995, 97 SW 667, 9 AnnCas 


[a] Thus, where a statute defines 
“murder” as homicide committed in 
the course of perpetrating a felonious 
act, expressly including rape, the term 
” not being defined, is used in 

its common-law sense (see supra § 2 
text and note 15), and in the absence 
of a lack of consent, there can be no 
conviction of murder for a homicide 
in the course of attempting to have 
carnal knowledge of a girl below the 
age of consent. Com. y. Exler, 243 
Pa. 155, 89 A 968. And see Homicide 
§§ 70, 71, 82; 87, 101. 

73. Offense under statutes see su- 
pra § 2. 

74 <Ark.—Zinn v. State, 135 Ark. 
342, 205 SW 704; State v. Peyton, 93 
Ark. 406, 125 SW 416, 137 AmSR 93. 
And see Beard v. State, 79 Ark. 293, 95 
SW 995, 97 SW 667, 9 AnnCas 409. 


Cal.—Peo. v. Degnen, 70 Cal. A. 567, 
234 P 129 


Galiianoasios v. State, 168 Ga. 470, 
148 SE 139; Vanderford y. State, 126 
Ga. 753, 55 SE 1025; Speer v. State, 
60 Ga. 381. 


Ind.—Parrett v. 
159 NE 755; 
615, 81 NE 584 


Iowa. ERR v. Roby, 194 Iowa 1032, 
188 NW 709; State v. Whimpey, 146 
Iowa 199, 118 NW 281. 


Ky.—Morgan v. Com., 222 Ky. 742, 
2 SW (2d) 370; Adams v. Com., 219 
Ky. 711, 294 SW 151: Nider vy. Com., 
140 Ky. 684, 131 SW 1024, AnnCas 
19138E 1246. 


Mo.—State v. Cottengim, 12 SW 
(2d) 53; State v. Egner, 317 Mo. 457, 
296 SW" 145; State v. Catron, 317 Mo. 
894, 296 sw 141; State v. "Johnson, 
316 Mo. 86, 289 SW 847; State v. Bar- 
bour, 284 Mo. 526, 1837 SW 874; State 
v. ‘Welch, 191 Mo. 179, 89 SW 945, 4 
AnnCas 681; State v. Cunningham, 
100 Mo. 382, 12 SW 3876. 


N. Y.—Peo. v. Connor, 
278, 27 NE 252. 


nA a —Com. v. Miller, 80 Pa. Super. 


eorke Rico.—Peo. v. Vega, 20 Porto 
Rico 288. 
Tex.—Cromeans v. State, 
Cr. 611,129 SW 1129. 
Va.—Bailey v. Com., 
AmSR 87. 


Wis.—Devoy v. State, 122 Wis. 148, 
99 NW 455. 


And see supra § 2 text and note 11. 


75. .Ark.—State v. Peyton, 93 Ark. 
406, 125 SW 416, 137 AmSR 93. And 


State, 200 Ind. 7; 
Rahke v. State, 168 Ind. 


ZG Nees. 


by) Tex. 


82 Va. 107, 3 


SO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-27] 


rape,’® provided she is above the age of consent,?” 
or is capable in the eyes of the law of giving con- 
sent,’® or her consent is not extorted by threats and 
fear of immediate bodily harm,’® or, in some jurisdic- 
tions, and under some circumstances, her consent is 
And mere copulation, with 
the woman passively acquiescent, does not constitute 
The female must not at any time consent ;** 
her consent, at any time during the intercourse, how- 
ever reluctantly given, dr if accompanied with mere 
verbal protests and refusals, prevents the act from 
being rape,®* although it may amount to an assault 
Where a man takes hold of 
a woman against her will and she afterward con- 
sents to intercourse before the act is committed, his 


not obtained by fraud.*° 


rape.®? 


with intent to rape.‘ 


act is not rape.®> However, where 
see Beard vy. State, 79 Ark. 293, 95 SW 
995, 97 SW 667, 9 AnnCas 409. 

Conn.—State v. Worden, 46 Conn. 
349, 33 AmR 27. 


Fla.—Russell v. State, 71 Fla. 236, 
TALS 27. 


Ga.—Vanderford y. State, 126 Ga. 
753, 55 SE 1025. 
Iowa.—State v. Whimpey, 140 Iowa 


199, 118 NW 281. 
Ky.—wNider v. Com., 140 Ky. 684, 131 
Sw 1024, AnnCas1913E 1246. 

Mo.—State vy. Cottengim, 12 SW 
(2d) 538; State v. Egner, 317 Mo. 457, 
296 SW 145; State v. Catron, 317 Mo. 
894, 296 SW 141. 

N. Y.—Peo. v. Connor, 126 N. Y. 278, 
27 NE 252. 

Va.— Bailey v. Com., 82 Va. 107, 3 
AmSR 87. 

Wis.—Showalter v. State, 148 Wis. 
450, 1834 NW 830; Devoy v. State, 122 
Wis. 148, 99 NW 455. 

And see supra § 1 text and note 2; 
§ 2 text and note 11. 

“Agvainst her will” as signifying ut- 
most resistance see infra § 29 


76. Ala.—Allen v. State, 87 Ala. 


107, 6-S 370; McQuirk v. State, 84 Ala. 


435, 458 775, 5 AmSR 381; Lewis v. 
State, 30 Ala. 56; State v. “Murphy, 6 
Ala. 765, 41 AmD 79. 

Ark.—Bradley v. State,.32 Ark. 704; 
Pleasant v. State, 13 Ark. 360; Charles 
v. State, 11 Ark. 389. 

Cal.—Peo. v. Royal, 53 Cal. 62; Peo. 
vy. Brown, 47 Cal. 447. 

Conn.—State v. Shields, 
256. 

Del.—State v. Brown, 26 Del. 3438, 83 
A 1083; State v. Williams, .26 Del. 
102, 80 "A 1004; Sigerella v. State, 24 
Del. 157, 74 A 1081 [aff 23 Del. 311, 82 
A 31). 


45 Conn. 


Fla.—Hollis v. State, 27 Fla. 387, 9 
S 67. 

Ga.—Vanderford v. State, 126 Ga. 
753, 55 SE 1025; Mathews v. State, 
101 Ga. 547, 29 SE 424; Taylor v. 
State, 50 Ga. 79; Wade v. State, 37 Ga. 
AW421, 188 SH 221. 

Tll.—Bean v. Peo., 
NE 656. 

Ind.—Rahke v. Peo., 168 Ind. 615, 
81 NE 584; Huber v. State, 126 Ind. 
185, 25 NE 904; Anderson vy. State, 
104 Ind. 467, 4 NE 63, 5 NE 711; Byler 
Nemes Uelte, 71 Ind. 49’. Mills v. State, 
52 Ind, 187; Whitney v. State, 35 Ind. 
503. 

Iowa.—State v. Whimpey, 118 NW 
281; State v. Cassidy, 85 Iowa 145, 
52 NW 1; State v. McCaffrey, 63 Iowa 
479, 19 NW 381; Pollard v. ‘State, 2 
Iowa 567. 

Mass.—Com. v. McDonald, 110 Mass. 
405; Com. v. Burke, 105 Mass. 376, 7 
AmR. 631. _..— 

-Mich,—Don ‘Moran. Ve Peo; 25 Mich. 


124 Ill. 576, 16 


RAPE 


rape.*® 


of rape.*? 


defense.§§ 


the female con- 


356, 12,AmR 288; Strang v. Peo., 24 
Mich: 1. 


Mo.—State v. Patrick, 107 Mo: 147, 
17 SW 666; State v. Cunningham, 100 
Mo. 382, 12 SW 376; State v. Burg- 
dorf, 53 Mo. 65; State v. Perkins, 11 
Mo. A. 82. 


Mont.—State v. Needy, 43 Mont. 442, 
a ee Oz 


Nebr.—Richards v. 
17, 53 NW 1027; Reynolds v. State, 
27 Nebr. 90, 42 NW 903, 20 AmSR 
659; Mathews v. State, 19 Nebr. 330, 
27 NW 234; Oleson v. State, 11 Nebr. 
ate 9 NW 38, 38 AmR 366. 


Y.—Peo. v. Dohring, 59 N. Y. 
37h. “17 AmR 349; Walter v. Peo., 50 
Barb. 144; Peo. v. Morrison, 1 Park. 
yeyn 625; Woodin v. Peo., 1 Park. Cr. 


Okl.—Denham v. State, 17 Okl. Cr. 
473, 192 P 241. 


en oe Sudduth, 52S. C. 488, 


State, 36 Nebr. 


Ss. 
30 SE 
Tex.—Altman vy. Eckermann, (Civ. 


A.) 132 SW 523; Hooker v. State, 
29 Tex. A; 327, 15 SW 285. 


'Va.—Brown v. Com., 82 Va. 653; 
Sing e v. Com., 82) Va. 107, 3 AmSR 


Wis.—Showalter v. State, 148 Wis. 
450,134 NW 830; O’Boyle v. State, 100 
Wis. 296,175 NW 939; Whittaker v. 
State, 50 ‘Wis. 518, 7 NW 431, 36 AmR 
856; Conners vy. State, 47 Wis. 523, 2 
NW 1143. 


Eng.—Reg. v. Barrow, L. R. 1 C. C. 
156; Reg. v. Hallett, 9 C. & P. 748, 
38 ECL 433, 173 Reprint 1036. 


77. Cromeans v. State, 59 -Tex. Cr. 
611, 129 SW 1129. See also Jones v. 
State, 106 Ga. 365, 34 SEH 174; Ans- 
chicks v. State, 6 Tex. A. 524 (both 
deciding that female over age of con- 


sent, but still a child in mind and} 


body, may be incapable of giving con- 
sent). 


Female under age of consent see 
infra § 30. 


78. Altman v. Eckermann, (Tex. 
Civ. A.) 132 SW 523. 
Female insane, imbecile, ete Soy, 


intoxicated, or asleep see infra § 31 


Female under age of consent see 
infra § 30. 


be Threats and fear see infra § 


80. Fraud see infra § 33. 


81. Del.—State v. Brown, 26 Del. 
343, 88 A 1083; State v. Williams, 26 
Del. 102, 80 A 1004. 


Ga.—Mathews v. State, 101 Ga. 547, 
29 SEH 424. 
Mo.—State v. Burgdorf, 53 Mo. 65. 


Nebr.—Richards v. State, 36 Nebr. 
17, 53 NW 1027. 


Philippine.—U. S.-v. De Dios, 8 
Philippine 279. 


.Tex.~—-Perez v. State, 50 Tex. Cr. 34, 


(52 C.J.] 1017 


sents, but then withdraws her consent before pene- 
tration, and the act is accomplished by force, it is 
And where a woman offers to allow a man 
to have intercourse with her upon certain conditions 
and he refuses to comply with the conditions, but 
accomplishes the act without her consent, he is guilty 
Further, consent or condonation by the 
female after the act has been accomplished is no 


Submission distinguished. There is a difference 
between consent and submission; every consent in- 
volves submission, but it by no means follows that a 
mere submission involves consent.®® 

[§ 27] (2) Force and Resistance—(a) In General: 
In the absence of threats and fear,®° or of fraud or 


94 SW 1036; Jenkins y. State, 1 Tex. 
A. 346. 
Resistance see infra § 29. 
82. big v. State, 135 Ark. 342, 205 
SW 70 


83. ieee v. Potter, 1 ‘Arie. 
421, 25 P 529: 

Ga.—Taylor v. State, 110 Ga. 150, 
35 SE 161; Mathews v. State, 101 Ga. 
547, 29 SE 424; Jones v. State, 90 Ga. 
616, 16 SE 380. 


thd hes v. State, 126 Ind. 185, 
25 NE 904 


Iowa. Staite v. Whimpey, 140 eyes 
199, 118 NW 281 


Pipa: -—Com. v. eMicDouatd: 110 MASE. 


Mo.—State v. Burgdorf, 53 Mo. 65: 
Mont. coe ee v. Needy, 43 Mont. 442, 
117 Pi 0 
CAL tate re v. State, 36 Nebr. 
17, 53 NW 1027. 
N. Y.—Peo. v. Hulse, 3 Hill 309. 
oy inthe Se v. State, 1 Tex. A. 


Wis.—Brown v. State, 127 Wis. 193, 
106 NW 536; Devoy v. State, 122 Wis. 
148, 99 NW 455. 

Resistance see infra ee 29. 

84. See infra § 43. 


85. Ala.—Herndon y. State, 2 Alat 
A. 118, 56 S 85 

Ga.—Tiller v. OSeatel 101 Ga. 782,- 29 
SE 424; Mathews v. State, 101 Ga. 547; 
29 SE 424: Wade v. State, 37 Ga. : A 
121, 138 SE 921. 

Iowa.—State v. Atherton, 50 Iowa 
189, 32 AmR 1384; State v. Cross, 7 
Towa 66, 79 AmD 519. 

Mich.—Peo. v. Marrs, 125 Mich. 376, 
84 NW 284. 


Mo.—State v. Cuinine hain 100 Mo. 
382, 12 SW 376 


Vt—State v. Ciaetiens.: 32 Vt. 607. 


Eng.—Reg. v. Hallett,.9 C. & P. 748, 
38 ECL 433, 173 Reprint 1036. 

86. State v. McCaffrey, 68 Iowa 
479, 19 NW 331; Wright v. State, 4 
Humphr. (Tenn.) 194, 

87. State v. Long, 93 N. C. 542. 

88. See infra § 51. 

89. State v. Miller, 100 Wash. 586, 
171 P 524: Reg. v. Day, 9 C. & P. 722, 
38 HCL 419, Li3 Reecints 1026 (dis- 
tinguishing terms in assault case). 
To same effect State v. Cross, 12 lowa 
66, 79 AmD 519 [cit Reg. v. Day, su- 
pra]. 

Cross references: 
sores and resistance see infra §§ 27—- 


Threats, fear, fraud, and surprise seé 
infra §8§ aie 32. 


Woman Py seria of consent see in- 
-.fra §§-30-3 


-90.- asd TO and tea’ see infra § 32, 
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surprise,®! or of other circumstances which make 
force or resistance unnecessary or impossible,®” there 
must be not only an entire absence. of mental assent 
or consent,®*? but force, actual or constructive, and 
resistance, are essential elements of the crime of 
rape.°* The very term “rape” imports not only force 
and violence on the part of the man but resistance 
on the part of the woman.®> Mere copulation cou- 
pled with passive acquiescence is not rape.*® 

[§ 28] (b) Force. The requirement that the car- 
nal knowledge must be obtained without the fe- 
male’s consent or against her will®’ implies that the 
intercourse must be accomplished by force.®’ Both 
at common law®® and under the Starnes? force is an 
essential element of the crime of rape. And gener- 
ally, where the female is physically and mentally able 
to offer resistance,? force is a necessary element of 
the offense.* 

Degree of force. Although there is authority that 
only enough foree to accomplish the rapist’s purpose 
is necessary,® and that any, even the least force, is 


RAPE. 


[§§ 27-28 


depending on the age, size, and strength of the par- 
ties, and their relation to each other.” Knough force 
to overcome the female’s resistance has been held to 
be indispensable ;* and the required force is that by 
which the dissenting female is subjected to and put 
under the power of the assailant so that he is able, 
notwithstanding her opposition, to have sexual inter- 
course with her.® If the carnal intercourse is ob- 
tained by milder means it is not rape.t° But it is 
not essential that the rapist kill his victim or beat 
her into insensibility to accomplish his purpose ;*?. 
and it is not necessary that the force should be such 
as to create a reasonable apprehension of death,'? 
or bodily harm,!* as to overpower her will;1* rather 
it is sufficient if the act is accomplished with suffi- 
cient force as to be against the woman’s consent.+® 
If such violence is used as to render the woman un- 
conscious this is rape by force, and not of an uncon- 
scious woman.?® 


Constructive force The force necessary to consti- 
tute rape need not be actual, but may be construc- 


sufficient,® there is also authority that the force and 
violence necessary in rdpe is naturally a relative term, 


91. 
33. 

92. Female under age of consent 
see infra § 30. 


Female imbecile, insane, drugged, 
intoxicated, or asleep see infra § 31. 


93. See supra § 26. 


tke Ala.—McNair v. State, 53 Ala. 


Ark.—Bradley v. State, 32 Ark. 704. 

Hawaii.—Terr. v. Takeo Nishi, 24 
Hawaii 677, 681 [quot Cyc]. 

Ill.— Rucker v. Peo., 224 Ill. 131, 79 
NE 606. 


Iowa.—State v. Brewster, 208 Iowa 
122, 222 NW 6. 


Fraud and surprise see infra § 


Mo.—State v. Cottengim, 12 SW 
(2d) 53. 
Okl.—Sowers v. Terr., 6 Okl. 436, 50 


P 257. 


Porto Rico.—U. S. v. Mulero, “a Por- 
to Rico Fed. 130. 


Tenn.—Wyatt v. State, 2 Swan 394. 


95. Rookey y. State, 70 Conn. 104, 
388 A 911; Terr. v. Takeo Nishi, '24 
Hawaii 677, 681 [quot Cyc]; Huber 
v. State, 126 Ind. 185, 25 NE 904; 
Mills v. State, 52. Ind. 187; Perez v. 
State,.50 Tex. Cr. 34, 94 SW 1036; 
Jenkins v. State, 1 Tex. A. 346. 


96.. See cases supra § 26 text and 
note 81. 


97. See supra § 26. 


98. State v. Welch, 191 Mo. 179, 
89 SW 945, 4 AnnCas 681. 


P ee Rape at common law see infra 
1. Rape under statutory provisions 
see supra §§ 2-4. 


2. Peo. v. Stowers, 254 Ill. 588, 98 
NE 986; Hubert v. State, 74 Nebr. 
220,104 NW 276, 106 NW 774; Loesch- 
er:v. State, 142 Wis. 260, 125 NE 459. 


3. Leow Vv. oCelmars, 332) Til. 113; 
163 NE 42h; Peo. v. Eccarius, 305 Ill. 
62, 136 NE 651. 

Situations not requiring force see 
supra § 27 text and notes 90-92. 

4 Ala.—Almon vy. State, 21 Ala, A. 
466, 109 S 871; Herndon v. State, 2 
AlawA. 118, 56S 85. 

Ark.—Braswell v. State, 280 SW 
367; Crawford v. State, 132 Ark. 518, 
201 SW 784. 


Del.—State v. Thomas, 31 Del. 102, 


111 A 5388; State v. Brown, 26 Del. 
348, 83 A 1083; State v. Williams, 
26 Del. 102, 80 A 1004; State v. Colom- 
bo, 24 Del. 96, 75 A 616 [aff 25 Del. 
28, 78 A 595]; Sigerella v. State, 24 
Del. 157, 74 A 1081 [aff 23 Del. 311, 
82 A 31]. 


Fla.—Christie v. State, 94 Fla. 469, 
114 S 450; Coker v. State, 83 Fla. 672, 


93 A 176; Russell v. State, 71 Fla. 
236,072 S277. 
Ga.—Vanderford v. State, 126 Ga. 


oe 55 SE 1025; peer v. State, 60 Ga. 


Ill.—Peo. v. CAtraanal Soa. Llle eats} 
163 NE 421; Peo. v. Housby, 322 Ill. 
142, 152 NE "562: Peo. v. PRE 305 
Ill. 62, 136 NE 651. 


Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 


Iowa.—State v. Brewster, 208 Iowa 
122, 222 NW 6; State v. Roby, 194 
Iowa 1032, 188 NW 709. 


Ky.—WNider v. Com., 140 Ky. 684, 181 
SW 1024, AnnCas1913E 1246; Payne 
v. Com., 110 SW 311,.33 KyL 229. 


428, 115 NW 275 


Mo.—State v. Cottengim, 12 SW 
(2a) 53; State v. Egner, 317 Mo. 457, 
296 SW 145; State v. Catron, 317 Mo. 
894, 296 SW 141; State v. Johnson, 
316 Mo. 86, 289 SW 847; State v. Bar- 
bour, 234 Mo. 526, 1837 SW 874; State 
v. Welch, 191 Mo. 179, 89 Sw 945, 4 
AnnCas 681; State v. Cunningham, 
100 Mo. 382, 12 SW 376. 

Okl.—Sowers v. Terr., 6 Okl. 436, 50 
Jed yapyele 

Pa.—Com. v. Miller, 
309. 

Philippine.—U. S. v. Santos, 4 Phil- 
ippine 527, 

Porto Rico.—Peo v. Roman, 5 Porto 
Rico 8. 

Tenn.—State v. Rimmer, 129 Tenn. 
383, 164 SW 1148. 

Tex.—Cromeans v. State, 
Cr. 611, 129 SW 1129. 
rk U. S. v. Villarosa, 4 Philippine 

6 Payne v. Com., 
KyL 229. 


7. State v. Labus, 102 Oh. St. 26; 
130 NE 161; State v. Mertz, 129 Wash. 
420, 225 P 62. 


8. Herndon v. State, 2 Ala. A, 118, 
56 S 85; Peo. v. Cavanaugh, 30 Cal. 


80 Pa. Super. 


59 Tex. 


110 SW 391, 33 


tive or implied.?7 
the law implies foree.1§ 


When the female does not consent, 
The mere force of pene- 


A. ‘432, 158 P 1058; Harlan v. Peo., 
32 Colo. 397, 76 P 792: State v. Needy, 
43 Mont. 449, 117 P 102. 


Degree of resistance see infra § 29. 


9. Harlan v. Peo., 32 Colo. 397, 76 
P 792; Cromeans v. State, 59 Tex. 
Gx; 611, 129 SW 1129. 


10. State v. Brown, 26 Del. 343,. 
83 A 1083; State vy. Williams, 26 Del. 
102, 80 A 1004; State v. Colombo, 24 
Del, 96, 75 A 616 [aff 25 Del. 28, 78 A 
595]; Sigerella v. State, 24 Del. 157, 
74 A’ 1081 [aff 23 Del. 311, 82 A 31]. 


a1; ge pe A ate v. State, (Ark.) 280 
ce (Ark.) 28 


12. ee v. State, 40 Ala. 325; 
Cole v. State, 19 Ala. A. 360, 97 S 391 
[certiorari den 210 Ala. 179, 97S 895]; 
Kirby v. State, 5 Ala. A. 128, 59 S 374. 

13. Cole v. State, 19 Ala. A. 360, 
97 S 891 [certiorari "den 210 Ala. 179, 
ide gare v. State, 5 Ala. A. 


14. Cole v. State, 19 Ala. A. 36 
97 S 891 [certiorari ‘den 210 Ala. 179, 
97-S-895)]. 


15. Cole v. State, supra; Hi Es v. 
State, 5 Ala. A. 128, 59 S 3 


Want of consent see supra § 26. 
16. State v. Reid, 39 Minn. 277, 


0, 
9 


-39 NW 796 


Woman unconscious see infra § 31. 


17. Ala.—McQuirk y. State, 84 Ala. 
435, 4 S 775, 5 AmSR 381; Almon vy. 
State, 21 Ala. A. 466, 109 Suave 


Ind.—Rahke v. State, 168 I 61 
81 aaahe 584, fe . 


y.—Payne v. Com., 
33 eo 229. 


Okl.—Sowers v. Terr., 6 Okl. 436, 
P 267 = 


Weal —State v. Miller, 100 W 
586, 171 P 524. eens 


Constructive force: 
yeeoane under age of consent see infra 


110 SW 311, 


Femsle incapable of consent see infra 


Threats, art Pith or fraud see 
infra gs 32, 33. 


18. State ¥. Thomas, 81 Del. 102, 
111 A 538; State v. Williams, 26 Del. 
102, 80 A 1004; State v. Colombo, 24 
Del. 96, 75 A 616 [aff 25 Del. 28, 78 
A 595]; Sigerella v. State, 24 Del. 
PRCT A 1081 [aff 23 Del. 311, 82 
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tration is sufficient where there is no resistance be- 
cause of incapacity.!® 


[§ 29] (c) Resistance.2° To constitute carnal 
knowledge of a female rape, the law requires some- 
thing more than mere absence of consent;2! there 
must be actual resistance,” or excuse, incompatible 
with consent, for its absence.2* Thus, generally, re- 
sistance by the female is a necessary element of the 
erime.** In fact, the essential element of noncon- 
sent, or that the act bé against the woman’s will,?® 
signifies,?® and is indicated by,?" resistance by the 
female. 

Degree of resistance. Although there is authority 
that there must be the utmost reluctance and the 
utmost resistance,?® the rule of “resistance to the 
uttermost” has been expressly repudiated;?® and 
even where the term “utmost resistance” is still em- 
ployed, it is held to be a relative term,*® which ae- 
tually means the greatest effort of which the woman 
is capable to foil the assailant and preserve the sanc- 
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tity of her person.*! Too, it has been stated that. 
the requirement that the act be without the female’s 
consent or against her will*? signifies that it be com- 
mitted against the utmost reluctance and against the 
utmost resistance which she is capable of making,?* 
and that the female’s opposition of the man to the 
utmost limit of her power is the test of resistance.** 
Thus the prevailing rule is that there must be the 
most vehement exercise of every physical means or 
faculty within the female’s power to resist penetra- 
tion, and a persistence in such resistance until the 
offense is consummated.?® The female need not re- 
sist as long as either strength endures or conscious- 
ness continues.*® Rather the resistance must be 
proportioned to the outrage;*’ and the amount of 
resistance required necessarily depends on the ecir- 
cumstances, such as the relative strength of the par- 
ties, the age and condition of the female, the useless- 
ness of resistance, and the degree of force manifest- 
ed,°* which rule is in some jurisdictions expressly 


Presumption of force see infra §§ 

19. Ga.—Gore v. State, 119 Ga. 418, 
46 SE 671, 100 AmSR 182. 

Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 

N. J.—State v. Huggins, 84 N. J. Ll. 
254, 87 A 630. 

Porto Rico.—Peo. v. 
Porto Rico 208. 

Tex.—Brown v. 
92, 14 SW (2d) 63; 


Espanol, 16 


State, 112;-Tex. Cr. 
Wooldridge v. 


State, 86 Tex. Cr. 348, 217 SW 143; 
Edwards v. State, 78 Tex. 'Cr. 210, 
181 SW 195. 


Incapacity to resist see infra §§ 30- 
33 


Presumption of force see infra §§ 
78, 79. 

20. ack of proof of resistance ‘as 
raising presumption of consent see 
infra § 78. 

Proof of resistance: 

Admissibility see infra § 82. 
Sufficiency see infra § 125. 


21. Magwire v. Peo., 77 Colo. 149, 
2350 Peso. 
22. Magwire v. Peo., supra; State 


v. Zempel, 103 Minn. 428, 115 NW 275. 

23. Magwire v. Peo., 77 Colo. 149, 
235 P1339. 

Gircumstances not requiring re- 
sistamce see supra § 27 text and notes 
90-92 

24. Ala.—Herndon v. State, 2 Ala. 
A. 118, 56 S 85. 

Colo.—Magwire v. Peo., 77 Colo. 149, 
235, PV3s9. 

Iowa.—State v. Whimpey, 140 Iowa 
199, 118 NW 281. 

Miss.—Milton v. State, 
364, 107 S 423. 

Mo.—State v. Cottengim, 12 SW 
(2a) 58; State v. Johnson, 316 Mo. 
86, 289 Sw 847; State v Barbour, 234 
Mo. 526, 137 Sw 874; State v. Cun- 
ningham, 100 Mo. 382, 12 SW 376. 

Mont.—State v. Needy, 43 Mont. 442, 
fee O25 

Okl.—Sowers v. 
50m Beal. 

Porto Rico.—Peo. v. Roman, 5 Porto 
Rico 8 

Va.—Bailey v. Com., 
AmSR 87. 

Wis.—Showalter v. State, 148 Wis 
450, 134 NW 830; Pee v. State, 122 
Wis. 148, 99 NW 455. 


142 Miss. 


Terr., 6 Okl. 436, 


82 Va. 107, 3 


25. See supra § 26. 
26. State v. Brewster, 208 Iowa 
122, 222 NW 6; State v. Cowing, 99 
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Minn. 123, 108 NW 851, 9 AnnCas 566; 
State v. Cottengim, (Mo.) 12 SW (24a) 
53; State v. Hgner, 317 Mo. 457, 296 
Sw 145; State v. Catron, 317 Mo. 894, 
296 SW 141; State v. Barbour, 234 Mo. 
526, 137 SW 874. 

27. State v. Cunningham, 100 Mo. 
382,12 SW 3876; Peo. v. Vega, 20 Porto 
Rico 283. 

28. Ga.—Mathews v. State, 101 Ga. 
547, 29 SE 424. 

Mich.—Don Moran vy. Peo., 25 Mich. 
356, 12 AmR 2838; Strang v. Peo., 24 
Mich. 1 ; 

Mo.—State v. Burgdorf, 53 Mo. 65. 

N. M.—Mares v. Terr., 10 N. M. 770, 
65 P 165 

N. ieee I) v. Abbot, 19 Wend. 192; 
Peo. v. Morrison, 1 Park. Cr. 625. 


29. Magwire v, Peo., 77 Colo. 149, 
235 P 339; 340° [eit Cye]; State v. 
Shields, 45 Conn. 256; Bulls v. State, 
33 Okl. Cr. 64, 68, 241 P 605, 607 [cit 
Cyc]; State v. Sudduth, 52 S. C. 488, 
30 SE 408. 


“The old rule of ‘resistance to the 
uttermost’ is obsolete, and is repudiat- 
ed by the modern rules.’ Bulls v. 
State, supra. To same effect Mag- 
wire v. Peo.,- Supra. 


30. State v. Brewster, 208 Iowa 
122, 222 NW 6; Skulhus v. State, 159 
Wis. 475, 150 NW 503; Mclain v. 


State, 159 Wis. 204, 149 NW 771. 


31. State v. Brewster, 208 Iowa 
122, 222 NW 6; Skulhus v. State, 159 
Wis. 475, 478, 150 NW 503. 


“Conditioned that there be no con- 
sent, a woman is not compelled, in 
her self-defense, to resist unto death, 
or continue to physically resist in face 
of reasonably supposed imminent peril 
of great bodily harm, or controlling 
terror,—to avoid being socially con- 
victed, and open to be _ efficiently 
charged before the law, of being 
guilty of the highly immoral offense 
requiring only consent, though reluct- 
antly given. The maxim, ‘There is 
reason in all things’ applies in this 
field as well as in any other, and en- 
ters into the rule stated with mislead- 
ing omission of any explanation that 
resistance to the uttermost, both 
mental and physical, and executed 
purpose to overcome such resistance, 
is essential to the offense of rape.” 
Skulhus v. State, supra. 


32. See supra § 26. 
33. State v. Cottengim, (Mo.) 12 
SW (2d) 538; State v. Hgner, 317 Mo. 


457, 296 sw 145; State v. Catron, 317 
Mo. 894, 296 Sw 141; State v. Bar- 
bour, 234 Mo. 526, 137 "SW 874. 


34. Peo. v. Carey, 223 N. Y. 519 
mem, 119 NE 83. 


35. Ariz.—Reidhead vy. 
Ariz. 70, 250 P 366. 


Cal.—Peo. v. Cavanaugh, 30 Cal. A. 
432, 158 P 1058. 


Ga.—Mathews y. State, 101 Ga. 547, 
29 SH 424, 


Hawaii—tTerr. v. Takeo Nishi, 24 
Hawaii 677, 681 [quot Cyc]. 


Ind.—Rahke vy. State, 168 Ind. 615. 
feat we 584; Mills v. State, 52 Ind. 


SSE oS ae v. Whimpey, 118 NW 
Nebr.—Richards v. State, 36 Nebr 
ae ave NW 1027. 
Y.—Peo. v. Dohring, 
374 17 AmR 349. 


Wex——Pricem va gotates 
143, 35 SW 988. 


AWid =P urnero v. State, 199 Wis. 
363,.208 NW 475; Brown v. State, 127 
Wis. 193,-106 NW 536; Devoy v. State, 
122 Wis. 148, 99 NW 455; O’Boyle 
v. State, 100 Wis. 296, 75 NW 989. 


36. Zinn vy. State, 1385 Ark. 342, 205 
SW 704. 


37. “Peo. + Vin Carey,s 223 oN Lo 
mem, 119 NE 83 


38. Din eternaon v. State, 2 Ala. 
A. 118, 56 S 85 


Ariz. een ennenien v. State, 32 Ariz. 
212, 257 P 27 


Ark Crawtord v. State, 132 Ark. 
518, 201 SW 784. 


‘Colo.—Magwire v. Peo., 77 Colo. 149, 
235 P 339, 340 [eit Cyc]. 


q oun take v. Shields, 


State, 31 


59 IN eee 
36 Tex. Cr 


45 Conn. 


 Debare ane Vv. Riges, Houst. .Cr- 
Ga.—Jones vy. State, 106 Ga. 365, 34 


SE 174; Stephen vy. State, 11, Ga.’ 225. 


Hawaii.—Terr. v. Charman, 18 
Hawaii 46. 


Ind.—Hawkins v. State, 136 Ind. 
630, 36 NE 419;  Hberhart v. State, 
134 Ind. 651, 34 NE 637; Rahke v. 
State, 168 Ind. 615, 81 NE 584; Huber 
v. State, 126 Ind. 185, 25 NE 904; An- 
derson v. State, 104 Ind. 467, 4 NE 
63, 5 NE 711; Pomeroy. v. State, 94 
Ind. 96, 48 AmR 146; Ledley v. State, 
4 Ind. 580. 


Iowa.—State v. Brewster, 208 Iowa 
122, 222 NW 6; State v. Morrison, 189 
Towa 1027, 179 NW 321; State v. 
Whimpey, 140 Iowa i8)9), 118 NW 281; 
State v. Ward, 73 Iowa 532, 35 NW 


617; State v. Cross, 12 Iowa 66, 79 
AmD 519; Pollard v. State, 2 Iowa 
567. 
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adopted by statute.2® Stated in another way, the 
resistance of the female to support a charge of rape 
need only be such as to make nonconsent and actual 
resistance reasonably manifest.4° The female need 
resist only until physical penetration occurs,*? when 
the crime is complete,*? and her failure to resist aft- 
er that is immaterial ;#* and she need resist only until 
resistance becomes so useless as to warrant its cessa- 
tion.44 Further, the resistance must be in good faith 
and not a mere pretense,*® or, as stated otherwise, it 
must be real*® or genuine and active,*? and not 
feigned,*® or passive,*® or perfunctory.°° 

[§ 30] (8) Female under Age of Consent. Al- 
though it was held in some of early English cases that 
under the common law it was not rape to have sex- 
ual intercourse with a female child, however young, 
if she consented,®*! Sir Matthew Hale was of the opin- 
ion that sexual intercourse with a girl under twelve 
years of age was rape, that being the age of female 
discretion at common law,°? and this rule was fol- 
lowed in several American decisions.°® Under an 


Minn.—State v. Zempel, 103 Minn. 47. 
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early English statute females under twelve years of 
age were considered incapable of consent;>* a later 
statute made all sexual intercourse with females un- 
der ten years of age punishable, whether the act was 
with or without their consent,°® and this statute has 
been regarded as a part of our common law.** How- 
ever, the age of consent is fixed by statutory provi- 
sion in practically all of the United States, the fixed 
ages varying from ten to eighteen years,*’ the age of 
consent in some jurisdictions being made to vary 
with the age of the male;°® and some of the statutes 
apply to a female betweerf specified ages only where 
she was of previous chaste character or repute.°® 

This statutory increase of the age of consent from 
the common-law age of ten years marks the only 
difference between statutory and common-law rape 
upon a female child.*° Sexual intercourse with a 
female under the age of consent at common law or as 
fixed by statute is rape, whether the act be accom- 
plished against her will or not, or with or without 
her consent.®4 It makes no difference whether the 


Del.—Sigerella v. State, 24 Del. 157, 


428, 115 NW 275. mem, 119 NE 8 i bon as ars Vv. cunningham, a1 
Mo.—State v. Johnson, 316 Mo. 86, 48. Peo. v. aie supra; Mont- | V© tate v. arrett, 

289 SW 847; State v. McChesney,| gomery v. State, 97 Tex. Cr. 503, 262 | 21 eed 147, 59 A 45; State v. Smith, 

185 SW 197; j State v. Cunningham 190 SW 755. ee el, a aoe _ 

Mo. 382, 12 SW 376; State v. Perkins, 49. P Vv. c ey, 223 N. Y. 619 a.—Russell v. State, 71 Fla. 236, 

11 Mo. ‘A. 82. mem, 119 NE 83. 71S 27; Schang v. State, 43 Fla. 561, 
Nebr.—Vaughn vy. State, 78 Nebr. 50. Peo: v, Cae supra. 31 S 346. 


317, 110 NW 992. 


N. M.—Mares v. Terr., 10 N. M. 770, 
65 P 165. 


N. Y.—Peo. v. Connor, 126 IN nye 
278, 27 NE 252; Peo. v. Dohring, 59 
INGE sites, Ola AIM R 849 Peo ry. 
Clemons, 37 Hun 580. 


N. D.—State v. Bancroft, 23 N. D. 
442,137 NW 37. 


Okl.—Harmon v. Terr., 15 Okl. 147, 
79 P 765; Sowers v. Terr., 6 Okl. 436, 
50 P 257; Bulls v. State; 33 Okl. Cr: 
64, 241 P 605, 607 [cit Cyc]. 


Tex.—Anschick v. State, 6 Tex. A. 
524; Jenkins v. State, 1 Tex. A. 346. 


Utah.—State v. McCune, 16 Utah 
TOOL es. 8. 


Wash.—State v. Mertz, 
420, 225 P 62. 


Wis.—Purpero v. State, 190 Wis. 
363, 208 NW 475; McLain v. State, 
159 Wis. 204, 149 NW 771. 


[a] Female who is child in mental 
and physical development, although 
she be over the age of consent (see 
infra § 30), need offer only the slight- 
est resistance. Jones v. State, 106 Ga. 
365, 34 SE 174; Stephen v. State, 11 
Ga. 225. 


[b] Outcry by the female is un- 
necessary except where in the nature 
of things it would bring assistance 
and relief. Harmon v. Terr., 15 Okl. 
147, 79 P 765. 

39. See statutory provisions, 

40. Sherrill v. State, (Okl. Cr.) 287 
PTA t. 

41. Peo. v. Cavanaugh, 30 Cal. A. 
432, 158 P 1053. 

42.’ Peo. v. Cavanaugh, supra. 

43. Peo. v. Cavanaugh, supra. 

44. Purpero v. State, 190 Wis. 363, 
208 NW 475; Skulhus v. State, 159 
Wis. 475, 150 NW 503; Bohlmann v. 
State, 98 Wis. 617, 74 NW 343. 

45. Rahke v. State, 168 Ind. 615, 81 
NE 584; Bailey v. Com., 82 Va. 107, 
3 AmSR 87. 

46. Peo. v. Carey, 223 N. Y. 519 
mem, 119 NE 83; Montgomery v. 
State, 97 Tex. Cr. 503, 262 SW 755. 


129 Wash, 


51. Reg. v. Read, 2 C. & K. 957, 
61 ECL 957, 175 Reprint 402, 1 Den. 
Ce a@ a outs 169 Reprint 288; Reg. v. 
Martin, 9 c. & P. 213, 38 ECL BSUS 
Reprint 807, 2 Moody CSCS LZSeoo 
Reprint 49; Reg. v. Meredith, 8 C& 
P, 589, 34 ECL e507, 173 Reprint 630; 
Reg. V. Webb, 2 C. "& K. 933, 61 ECL 
933, 175 Reprint 392. 

52.) 1-HalesP. ©. p/631. 

53. State v. Pierson, 44 Ark. 265; 


State v. Tilman, 30 La. Ann. 1249, 31 
AmR 236. 


54. St. Westminster I (3 Edw I 
ec 13). 


55. St. 18 EBliz.c7 § 4. 

f de See supra § 1 text and notes 
57. See statutory provisions. 
Validity of statutes see supra § 2 

text and notes 19, 20 


Offense as degree of crime of rape 
see supra § 


58. See statutory provisions. 


Validity of statute see supra § 14 
note 28 [a]. 


59. See statutory provisions; 
supra § 18 

60. Baxter v. State, 80 Nebr. 840, 
115 NW 534; Hubert v. State, U4 
Nebr. 220, 104 NW 276, 106 NW 774: 


61. Ala.—Oakley v. State, 135 Ala. 
29, 33 S 693; Thomas v. State, 20 Ala, 
A. 128, 101 S 93. 


Ark.—Reed v. State, 299 SW 757; 
Henson y. State, 76 Ark. 267, 88 SW 
965; Carothers v. State, 75 Ark. 574, 
88 SW 585; Coates v. State, 50 Ark. 
330, 7 SW 304; Dawson yv. State, 29 
aan 116; Charles v. State, 11 Ark. 

Cal.—Peo. v. MacDonald, 167 Cal. 
545, 140 P 256; Peo. v. Harlan, 133 
Cal, 16,0652 Pw IsnPeo. avi Davis wien, 
Cal. A. 210, 227 P 494, 

Colo.—Gibbs v. Peo., 36 Colo. 452, 
85 P 425. 


Conn.—State v. Gaul, 50 Conn. 578; 
33 


and 


State v. Worden, 46 Conn. 349, 
AmR 27. 

Dak.—Terr, v. Keyes, 5 Dak. 244, 
38 NW 440. 


Ga.—Holland y. State, 161 Ga. 492, 
131 SE 503 [answer to cert questions 
conformed to 34 Ga. A. 824, 131 SE 
923]; Stephen v. State, 11 ’Ga. 225; 
Todd v. State, 25 Ga. A. 411, 103 SE 
496; Suggs v. State, 24 Ga. A. 323, 
100 SE 778; Morrow v. State, 13 Ga. 
A. 189, 79 SE 63. 


Pe eibe sn kg v. Slater, 30 Hawaii 


Ill.—Peo. v. Sassana, 323 Ill. Br 
153 NE 830; pcdiaon vV.. Peo.;, 193,111 
405, 62 NE 535 


Ind. = _Chenterseld v. State, 194 Ind. 
282, 141 NE 632; Underhill v. State, 
190 Ind. 558, 130 NE 825; Hanes v. 
State, 155 Ind. 112, 57 NE 704. 


Iowa.—State v. West, 197 Iowa 789, 
198 NW 108, 191 NW 368; State v. 
Roby, 194 Towa 1032, 188° NW i035 
State v. Brooks, 181 Iowa 874, 165 
NW 194; State v. Jones, 145 Iowa 176, 
123 NW. 966; State v. Blackburn, 116 
NW 275; State v. Bebb, 125 Iowa 494, 
96 NW 714; State v. Cross, 12 Iowa 
66, 79 AmD 519. 


Kan.—State v. Hansford, 81 Kan. 
300, 106 P 738; State v. Daugherty, 
63 Kan, 473, 65 P 695; State v. Fra- 
zier, 54 Kan. 719, 39 Pp 819; State v. 
Woods, 49 Kan, 237, 30 P 520; State 
v. Eberline, 47 Kan. 155, 27 ’p rao 
ere Vv. Crawford, 39 Kan. 257, 18 P 


Ky.—Stewart v. Com., 225 Ky. 731, 
9 SW (2d) 1087; Morgan v. Com., 
222 Ky, 742, 2 sw (2d) 370; Yates 
Vv. Com. 211 Ky. 629, 277 Sw 995% 
Nider v. Com., 140 Ky. 684, 131 SW 
1024, AnnCasi913B 1246; Perkins v. 
Com., 124 SW 794; Payne v. Com., 110 
SW 311, 33 KyL 229: White v. Com., 
96 Ky. 180, 28 SW 340, 16 KyL 421: 
Fenston v. Com., 82 Ky. 549; John- 
son v. Com.,, 13 Ky. Op. 534 


La.—State v. Folden, 135 a Ton, 
66 S 2238; State v. Mehojovitch, 118 
La. 1013, 43 S 660; State v. Miller, 
42 La. Ann, 1186, gs 309, 21 AmSR 
418; State v. Tilman, 30 La, Ann. 


| 1249, 31 AmR 236, 


Mass.—Com, v. Murphy, 165 Mass. 
66, 42 NE 504, 30 LRA 734, 52 AmSR 
496; has v. Roosnell, 143 Mass. 32, 8 
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female has passed the age of puberty or not; 
is under the age limit fixed by statute, consent is im- 


Mich.—Peo, vy. Perry, 232 Mich. 433, 
205 NW 151; Peo. v. Gengels, 218 
Mich. 632, 188 NW 398; Péo. v. Ben- 
nett, 305 Mich. 95, 171 NW 368; Peo. 
Vv. Ayers, 182 Mich. 241, 148 NW 383; 


Peo. v. Chamblin, 149 Mich. 658, 113 
NW 27; Peo. v. Smith, 122 Mich. 284, 
81 NW 107; Peo. v. Schoonmaker, 


117 Mich. 190, 75 NW 439, 72 AmSR 
560; Peo. v. Goulette, 82 Mich. 36, 
45 NW 1124; Peo. v. Courier, 79 
Mich. 366, 44 NW 571; Peo. v. Cross- 
well, 13 Mich. 427, 87 AmD 774; Peo. 
v. McDonald, 9 Mich. 150. 


Minn.—State v. McPadden, 
Minn. 62, 184 NW 568; State v. 
lins, 80 Minn. 216, 88 NW 141. 


Miss.—Jenkins v. State, 146 Miss. 
339, 111 S 433; Williams v. State, 47 
Miss. 609. 


Mo.—State v. Conrad, 14 SW (2d) 
608; State v. Gruber, 285 SW 426; 
State v. Mace, 278 SW 718; State v. 
Hutchens, 271 SW 525; State v. An- 
sel, 256 SW 762; State v. Shellman, 
192 SW 435; State v. Volz, 269 Mo. 
194, 190 SW 307; State v. Taytor, 267 
Mo. 41, 183 SW 299; State v. George, 
214 Mo. 262, 113 SW 1116; State v. 
Day, 188 Mo. 359, 87 SW 465; State 
v. Allen, 174 Mo. 689, 14 SW 839; State 
Vv. Ernest, 150 Mo. 347, 51 SW 688: 
State v. Knock, 142 Mo. 515, 44 SW 
235; State v. Lacey, 111 Mo. 513, 20 
sw 238; State v. Houx, 109 Mo. 654, 
19 SW 35, 32 AmSR 686. See also 
State v. Thompson, 180 SW 872 (‘‘car- 
nally and unlawfully knowing a fe- 
male child under the age of 15 
years’). 4 


Mont.—State v. Duncan, 82 Mont. 
170, 266 P 400; State v. Richardson, 
63 Mont. 322, 207 P 124; State v. Ma- 
honey, 24 Mont. 281, 61 P 647; State 
v. Bowser, 21 Mont. 133, 53 P 179. 


Nebr.—Bennett v. State, 111 Nebr. 
552, 196 NW 905; Witty v. State, 105 


150 
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Nebr. 411, 181 NW 164; Baxter v. 
State, 80 Nebr. 840, 115 NW _ 534: 
Liebscher v. State, 69 Nebr. 395, 95 
NW 870; Myers vy. State, 54 Nebr. 
297, T4°NW 605; Hall v. State, 40 
Nebr. 320, 58 NW 929; State v. 
Wright, 25 Nebr. 38, 40 NW 596. 
q 5 50 Nev. 
433, 264 P 697. p 
N. J.—State v. Huggins, 84 N. J. 


L. 254, 87 A 630; Farrell v. State, 
54 N. J. L. 416, 24 A 723. 


N. M.—State v. Ellison, 19 N. M. 
428, 144 P 10. 


N. Y.—Peo. -Gibson, 232 N. Y. 
458, 134 NE 531: Peo. v. Brehm, 218 
App. Div. 266, 218 NYS 469; Peo. v. 
Marks, 146 App. Div. 11, 130 NYS 
524.26) Ne Yi. GE, 259. 


a C.—State v. Johnston, 76 N. C, 


N. D.—State v. Running, 53 N. D. 
896, 208 NW 231. 


Oh.—Radke v. State, 107 Oh. St. 
399, 140 NE 586, 587 [quot Cyc]; 
State v. Labus,, 102 Oh. St. 26, 130 
NE 161, 164 [quot Cyels State Vv. 
Carli vel "Oh. St. 259, 73 NE 463. 


Okl.—Watson v. Taylor, 385 Okl. 
768; 131 P 922; Short v. State, (Cr.) 
Zio) P03. 


Or.—State v. Edy, 117 Or. 4380, 244 
P 538; State v. Knighton, 39 Or. 63, 
64 P 866, 87 AmSR 647; State v. 
Horne, 20:Or. 485, 26 P 665; State 
v. Jarvis, 18 Or. 360, 28 P 251. 


Pa.—Com. v. Exler, 243 Pa. 155, 89 
A 968; Com. v. Cyaus, 88 Pa. Super. 
227; Com. v. Miller, 80 Pa. Super. 
309; Com. vy. Feist, 50 Pa. Super. 152; 
Com. v. Howe, 35 Pa. Super. 554. 


Porto. Rico.—Marti vy. Rivera, 27 
Porto Rico 361, 362 [cit Cyc]; .Peo. 
v. Vega, 20 Porto Rico 283. - 


RAPE 


if she 


S. C.—State v. 
308, 27 SE 194. 


S. D.—State v. McGrath, 46 S, D. 
465, 193 NW 601.: 


Tenn.—State v. Rimmer, 129 Tenn. 
383, 164 SW 1148; Jamison vy. State, 
117 Tenn. 58, 94 SW 675. 


Tex.—Davis v. State, 42 Tex, 226; 
Conner v. State, 111 Tex. Cr. 38, 11 
SW (2d) 169; Dyer v. State, (Cr.) 283 
SW 820; Jackson vy. State, 88 Tex. 
Cr, 225, 224 SW 1110; Wooldridge v. 
State, 86 Tex. Cr. 348, 217 SW 143; 
Edwards v. State, 78 Tex. Cr. 210, 
181 SW 195; Watkins v. State, 78 
Tex. Cr. 65, 180 SW 116; Turner vy. 
State, 72 Tex. Cr. 649, 163 SW 705; 
Whitehead v. State, 1 Tex, Cr 558, 
137 SW 856; Cromeans v. State, 59 
Tex. Cr. 611, 129 SW 1129; Zachary 
v. State, 57 Tex. Cr. 179, 122 SW 263; 
Robertson v. State, 51 "Tex. Cr. 493° 


Haddon, 49 S. C. 


102 SW 1130; Donley v. State, 44 
Tex. Cr. 428, 71 SW 958; Buchanan 
v. State, 41 ‘Tex, Cr. 127,52 SW 769; 


Fields v. State, 39 Tex! Cr. 488, 46 
SW 814; Exon v. State, (Cr.) 33 ‘SW 
336; Comer vy. State, (Cr.) 20 SW 
547; Rodgers v. State, 30 Tex. A. 
516, 17 SW 1077; Mayo v. State, 7 
Tex. A, 342. 


Va.—Lawrence v. Com., 30 Gratt. 
(71 Va.) 845; Givens v. Com., 229 
Gratt. (70 Va.) 830; Com. v. Bennet, 
2 Va. Cas. 235. 


Wash.—State v. Cummings, 148 
Wash. 384, 268 P 1035; State v. Mel- 
vin, 144 Wash. 687, 258 P 859; State 
v. Adams, 41 Wash. 552, 88 Pp 1108; 
State v. Fetterly, 33 Wash. 599, 74 P 
oe ee ee v. Roller, 30 Wash. 692, 71 

718, 


Wis.—Loose v. State, 120 Wis. 115, 
97 NW 526; Proper v. State, 85 Wis. 
615, 55 NW 1135; State v. Mueller, 85 
Wie: 203, 55 NW 165. 


yo.—Ross v. State, 16 Wyo. 285, 
93 ing 299, 94 P 217. 


Eng.—Reg. v. Beale, L. R. 1 C. C. 
10; Reg. v. Banks, 8 Cc. & P. 574, 34 
ECL 899, 173 Reprint 624; 4 Black- 
prone Comm. D212) 1 Hale P. C. p 


[a] Statute making carnal knowl- 
edge of any unmarried female, be- 
tween the ages of twelve and sixteen, 
with her consent, rape, implies that a 
female under twelve is incapable of 


consent. State v. Mehojovich, 118 La. 
1013; 43 S 660. 
{b] Promise of marriage.—The 


fact that the consent of a female 
below the age of consent to an act 
of intercourse was obtained by a 
promise of marriage is immaterial, 
as the offense is complete upon sexual 
intercourse with such a _ female. 
xe v..Com., 211 Ky. 629, 277 SW 
995. 


Presumption of nonconsent see in- 
traesio 


62. Ark.—State v. Pierson, 44 Ark. 
65. 


Iowa.—State v. Bailor, 104 Iowa 1, 
NW 344 
Mich.—Peo. v. Miller, 96 Mich. 119, 
55 NW 675. 

Mo.—State v. Houx, 109 Mo. 654, 19 
SW 35, 32 AmSR 686. 

Nebr.—State v. Wright, 25 Nebr. 
38, 40 NW 596. 


73 


Tex.—Smith v. State, (Cr.) 74 SW 
556. 
[a] Size, strength, or disposition 


of a female below the age of consent 
is immaterial, so that, where the 
prosecutrix was under the age as 
fixed by statute, it was immaterial 
that she was large for her age, physi- 
cally strong, and of a romping dis- 
position, as defendant was guilty of 


material and all sexual intercourse is rape.°? 
force ®* and resistance®* are immaterial and not nec- 


{52 C.J.] 1021 


Too, 


rape whether she consented or not. 
tir kty v. Bailor, 104 Iowa 1, 73 NW 


63. Ala.—Cole v. State, 19 Ala. A. 
360, 97 S~ 891 [certiorari den 210 
Ala; 179,°97 S 895]. 

Ark.—Charles v. State, 11 Ark. 389. 

Cal.—Peo. v. Davis, 67 Cal. A. 210, 
227 P 494, 

Colo.—Gibbs v. Peo., 36 Colo. 452, 
85 P 425. 

Fla.—Russell v. State, 71 Fla. 236, 
Cy 

Ga.—Holland vy. State, 161 Ga. 492, 


131 SH 503-[answer to cert questions 
ty memo to 34 Ga, A. 824, 131 SE 


tg omeae v. Slater, 30 Hawaii 


Ind.—Chesterfield v. State, 194 Ind. 
282, 141 NE 632; Underhill vy. State, 
190 Ind. 558, 130 NE 225. 


Iowa.—State v. Roby, 194 Iowa 
1032, 188 NW 709; State v. Brooks, 
181 Towa 874, 165 NW 194. 


Ky.—Nider vy. Com., 140 Ky. 684, 
131 SW 1024, AnnCasi1913E “1246: 
Perkins v. Com., 124 SW 794. 


Mich.—Peo. v. Perry, 232 Mich. 
433, 205 NW 151; Peo. v. Bennett, 
205, Mich. 95, 171 NW 363; Peo. v. 
Smith, 122 Mich, 284, 81 NW 107. 


Mo.—State v. Murrell, saer SW 859; 
State v. Bowman, 278 Mo. 492, 213 
SW 64; State v. Volz, 269 Mo. 194, 
190 SW 3807; State v. Blessing, 183 
SW 279; State v. George, 214 Mo. 
262, 113 "SW 1116 

Or.—State v. Eay, 117 Or. 430, 244 
P 538. 


Tenn.—State v 
383, 164 SW 1148. 


Tex.—Brown v. State, 112 Tex. cr. 
92, 14 SW (2d) 63; Conner v. State, | 
111 Tex. Cr. 38, LL "SW (2d) 169; Ed- 
wards v. State, (3), Lex sons 210, 181 
SW 195; Turner v. State, 72 Tex. Cr. 
649, 163 SW 705; Kinch vy. State, 70 
Tex. Cr, 419, 156 SW 649; Cromeans 
v. State, 59 Tex. Cr. 611, 129 SW 1129 ;- 
Fields v. State, 39 Tex. Cr. 488, 46 
SW 814. 


Wash.—State v. Cummings, 148 
Wash, 384, 268 P 1035; State v. Fet- 
terly, 33 Wash. 599, 74 P 810. 


Cele y dei of force see infra § 


Rimmer, 129 ‘Tenn. 


64. Ala.—Edmonson v. State, 21 
Ala, A. 245, 107 S 31; Cole v. State, 
19 Ala, A. 360, 97 S 891 [certiorari 
den 210 Ala. 179, STS S95. 


Ark.—Sanders v. State, 175 Ark. 61, 
296 SW 70; James v. State, 161 Ark’ 
389, 256 SW 372. 

Cal.—Peo. vy. MacDonald, 167, Cal. 
545, 140 P 256. 

Ind.—Chesterfield v. State, 194 Ind. 
282, 141 NE 632; Underhill v. State, 
190’ Ind. 558, 130 NE 225 

Towa.—State Vv. iarecka, 
874, 165 NW 194; 


181 Iowa 
State v. Blackburn, 


110 NW 275. 

iat oe aa? v. Shellman, .192 SW 
WePrmerae v. State, 105 Nebr. 

411, 181 NW 164. 


Oh.—State v. Schwab, 109 Oh. St. 
532, 143 NE 29. 

Okl.—Watson v. 
768, 131 P 922; 
276 P 703, 704. 
od ele a v. Feist, 50 Pa. Super. 

S. D.—State v. McGrath, 
465, 198 NW 601. 

Tex.—Brown vy. State, 112 Tex. Cr. 
92, 14 SW (2d) 68. 

See Peo. v. Gibson, 232 N. Y. 458; 


Taylor, 35 Okl. 
Short v. State, (Cr.) 
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essary to constitute the offense. However, carnal 
knowledge of a female under the age of consent is 
rape, although the act is accomplished by force.®® 
And carnal knowledge of a woman under the age of 
consent is rape, even though she be a married woman, 
if she is not the wife of accused.°* The female’s 
age at the time the act charged was committed deter- 
mines whether she is within the age of consent fixed 
by a statute then in force,*? and the fact that she had 
previously had sexual intercourse with defendant at 
a time when under a prior statute she was over the 
age of consent is immaterial.°® The age of consent 
is reached by the female on the day preceding her 
birthday marking the statutory age,°® and where the 
act of intercourse takes place on this day it occurs 
when she has reached the age of consent, and the 
statute does not apply.7° A female within two 
months of a particular age is not within the terms of 
a statute fixing an age next preceding as the age of 


Ind.—Underhill 
558, 130 NE 225. 

Iowa.—State v. 
189, 32 AmR 134; 
Iowa 397. 


134 NE 531 (the state resists for fe- 
males under age of consent). 

“A female under the age of 16 
years [statutory age of consent] is 
not required to resist an act of sexual 
intercourse in order to make the crime 
rape. She is incompetent to give her 
consent, and the law resists for her.” 
- Short v. State, supra. 

65. Cal.—Peo.  v. 
Cal. A. 290, 125 P 924. 


K 
159 SW 568. 


Mayuyanin eki.9 427, 87 AmD 774. 


RAPE 


y.—Jones v. Com., 154 Ky. 752, 
Mich.—Crosswell v. Peo., 13 Mich. 


Minn.—State  v. 


= 


[§§ 30-31 
consent.?1 It is not a matter of defense that defend- 
ant was informed and believed that the female was 
above the age of consent, if in fact she was under 
such age.?? ; 


[§ 31] (4) Female Imbecile, Insane, Drugged, In- 
toxicated, Asleep, or Unconscious. Both at common 
law,7* and under the provisions of some statutes,** 
sexual intercourse with a woman mentally incapable 
of consent because of idiocy or imbecility’® or in- 
sanity’® is rape. Under these circumstances the 
question of consent is wholly immaterial,‘*? and nei- 
ther actual force,7® beyond the mere force of pene- 
tration,’® nor actual resistance®® is necessary or ma- 
terial to- constitute the offense. The test of a fe- 
male’s lack of mental capacity to consent is that she 
must be so idiotic, imbecile, or insane as to be incapa- 
ble of exercising any judgment in the matter or of 
knowing the nature of the act;* her capacity to 


v. State, 190 Ind. sap Vania v. State, (Cr.) 25 SW 


Atherton, 50 Iowa Ont.—Reg. v. Connolly, 26 U. C. Q. 
State v. Tarr, 28 |B. 320. 


77. Underhill v. State, 190 Ind. 
558,130 NE 225;* Caruth v. State; 
(Tex. Cr.) 25 SW 778. 


78. Ala.—McQuirk v. State, 84 
Ala, 435, 4 S 775, 5 AmSR 381; Hern- 


don v. State, 2 Ala. A. 118,56 S 85. 


Dombroski, 145 


= a 
. — 


Kan.—State v. Hansford, 81 Kan. 
300, 106 P 738. 

Mich.—Peo. v. Perry, 232 Mich. 433, 
205 NW 151. 

Mo.—State v. Knock, 142 Mo. 515, 
44 SW 235. 

S. C.—State v. Haddon, 49 S. C. 308, 
27 SE 194. 

Eng.—Reg. v. Neale, 1 C. & K. 591, 
47 ECL 591, 174 Reprint 951, 1 Den. 
©, GC, 36, 169 Reprint 140. 

66. See supra § 16. 

67. State v. Porter, 188 N. C. 804, 
125 SE 615; State v. Haddon, 49 S. 
C. 308, 27 SE 194; Jackson v. State, 
88 Tex. Cr. 225, 224 SW 1110. 

68. State v. Porter, 188 N. C. 804, 
125 SE 615. 

’ Chastity of female below age of 
consent immaterial see supra § 17. 

69. Com. v. Howe, 35 Pa. Super. 
554. 

70. Com. v. Howe, supra. 

Attainment of majority on day pre- 
ceding birthday see Infants § 4. 

Inclusion of last day in reckoning 
time see Time [38 Cyc 317]. 


71. Davis v. State, 152 Ga. 320, 110 
SE 18. 
{a] hus a statute fixing fourteen 


years as the age of consent does not 
apply to a girl within two months of 


fifteen. Davis v. State, 152 Ga. 320, 
110 SE 18. 
72. Defendant’s ignorance or mis- 


take as to girl’s age immaterial see 
infra § 51. 

73. Offense at common law see su- 
pra § 1. 

74 See statutory provisions; 
supra § 

75. Ala.—McQuirk v. State, 84 Ala. 
435, 4 S 775, 5 AmSR 381; Herndon 
vy. State, 2 Ala. A. 118, 56 S 85. 


Cal.—Peo. v. Griffin, 117 Cal. 583, 
ASIP 711, 59' AmSR 216; Peo. v. Peery, 
26 Cal. A. 148, 146 P 44. 


Ga.—Smith v. State, 161 Ga. 421, 
131 SE 163; Gore v. State, 119 Ga. 
418, 46 SE 671, 100 AmSR 182; Mor- 
zOw v. State, 13 Ga. A. 189, 79 SE 
63. 


and 


Minn. 278, 176 NW 985. 


Mo.—State v. Helderle, 186 SW 696, 
LRAI1916F 735; State v. Schlichter, 


2638 Mo. 561, 173 SW 1072; State v. 
Williams, 149 Mo. 496, 51 SW 88; 
State v. Cunningham, 100 Mo. 382, 
12 SW 376. 


Nebr.—Ress v. 
268, 120 NW 1132. 


N. Y.—Peo. v. Palvino, 
Div. 319, 214 NYS 577. 


Oh.—State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 10 WestLJ 501. 


Okl.—Adams vy. State, 5 Okl. Cr. 347, 
i Ua ie Sa) Si 


Tex.—Cokeley v. State, 87 Tex. Cr. 
256, 220 SW 1099; Caruth v. State, 
(Cr.) 25 SW 778. Compare Rodriguiz 
v. State, 20 Tex. A. 542; Baldwin v. 
State, 15 Tex. A. 275 (both decisions, 
prior to statutory enactment to con- 
trary, that imbecility does not pre- 
clude necessity of element of noncon- 
sent to constitute offense). 

Eng.—Reg. v. Barratt, L. R. 2 C. 
C. 81; Reg. v. Fletcher, Bell C. C. 
63, 169 Reprint 1168; 
2 Cox CNC LLs. 


OP cite v. Connolly, 26 U. C. Q. 


Shepherd, 84 Nebr. 
216 App. 


B 


Definitions: 
“Tdiocy’’ see Insane Persons § 73. 
pe sta ta see Insane Persons §§ 
-—81. 
“Imbecility of mind’ see Insane Per- 
sons § 
76. Ala.—McQuirk v. State, 84 Ala. 
435, 4 S 775, 5 AmSR 381. 
Cal.—Peo. v. Griffin, 117 Cal. 
49 P 711, 59 AmSR 216. 
Mich.—Crosswell v. Peo., 13 Mich. 
427, 87 AmD 774, 
Minn.—State v. Dombroski, 
Minn. 278, 176 NW 985. 
Mo.—State vy. Warren, 232 Mo. 185, 
134 SW 522, AnnCas1912B 1043; State 
Fae menaae 100 Mo. 382, 12 SW 


583, 


145 


Nebr.—Ress v. Shepherd, 84 Nebr. 
268, 120 NW 1182. 

Oh.—State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 1 WestLJ 501. 

Okl.—Adams v. State, 5 Okl. Cr. 347, 
114 P 347. 


Reg. v. Ryan,” 


Cal.—Peo. v. Griffin, 117 Cal. 583, 
49 P 711, 59-AmSR 216. 


Ga.—Smith v. State, 161 Ga. 421, 
131 SE 163; Gore v. State, 119 Ga. 
418, 46 SE 671, 100 AmSR 182; Mor- 
iow v. State, 13 Ga. A. 189, 79 SE 


_Ind.—Underhill vy. State, 
558, 180 NE 225. 


Iowa.—State v. 
189, 32 AmR 1384; 
Iowa 397. 


Mich.—Crosswell vy. Peo., 18 Mich. 
427, 87 AmD 774. y AED 


Mo.—State v. Williams, 
496, 51 SW 88. 


Oh.—State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 10 WestLJ 501. 


Okl.—Adams v. State, 5 Okl. : 
847, 114 P 347. x 


Constructive force sufficient 
supra § 28. 


79. Force of penetration sufficient 
see supra § 28. 


80. Ala.—McQuirk y. State, 84 
Ala, 435, 4 S 775, 5 AmSR 381; Hern- 
don v. State, 2 Ala. A. 118, 56 S 85. 


Cal.—Peo. v. Griffin, 117 Cal. 
49 P 711, 59 AmSR 216. ea 


Ga.—Smith vy. State, 161 Ga. 421 
131 SE 168; Gore v. State, 119 Ga’ 
418, 46 SEH 671, 100 AmSR 182: Mor. 
row v. State, 13 Ga. A. 189, 79 SE 63. 


Ind.—Underhill vy. State, 19 
558, 130 NE 225. Ryser 


Iowa.—State v. Atherton, 50 Iow 
189, 32 AmR 134; State v. Tarr, 28 
Iowa 397. 


Mich.—Crosswell vy. Peo. i 
427, 87 AmD 774. Se go 


Mo.—State v. Williams, 149 Mo 
496, 51 SW 88; State v. Cunning ; 
100 Mo. 382, 12 SW 376. a ages 


Oh.—State v. Crow, 1 Oh. Rec. - 
print) 586, 10 WestLJ 501. ey 


-Okl.— Adams y. State, 5 Okl. : 
347, 114 P 347. iis 


81. Ala.—McQuirk y. State, 84 
Ala. 435, 4 S 775, 5 AmSR 381. 


Cal.— Peo. v. Griffin, 117 Cal. 583, 
49 P 711, 59 AMSR 216; Peo. v. Peery, 
26 Cal, A, 143, 146 P 44, 


190 Ind. 


Atherton, 50 Iowa 
State v. Tarr, 28 


149 Mo. 


see 


ee TL ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 31) 


consent must be totally destroyed,®? although she 
need not be an absolute imbecile, but may “be : so far 
below the normal in mental strength as to be ineapa- 
ble of rational consent.8* If the female has suffi- 
cient intellect to know the nature of the act, and gives 
her consent, it is not rape.’ It has been held “that 
the faet that defendant did not know that the female 
was incapable of giving consent is no defense;8* 
but there is also authority that the man’s ignorance 
_of her mental infirmity and its extent, his belief that 
he has her consent, and his lack of intention to have 
intercourse by force, are matters of defense,°® and 
that to make an act of intercourse with a woman 
having no capacity to consent thereto rape, it is not 
sufficient that her insanity was of such a character 
as to be readily recognized by a person of ordinary 
intelligence in conversation with her, but defendant 
must have known of her ineapacity.8* Further, the 
man’s lack of knowledge of the female’s mental con- 
dition is sometimes made a defense by statute.8 


Drugs and alcohol.*® Sexual intercourse with a 
woman unconscious through the administration of 
drugs is rape.°° Too, where the ability to resist is 
taken away by administering drugs, even though the 


RAPE 
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woman may be conscious, sexual intercourse with her 
is rape;®! but where the drug administered cannot 
overcome a female’s mental or physical power to re- 
sist, and is used merely to excite her passions, the 
interéourse is not rape if it is consensual.°? Where 
a drug is administered for a lawful purpose, and 
wrongful intent is formed afterward, carnal knowl- 
edge of the woman while in a state of stupefaction is 
rape.?* Where a female is intoxicated to the extent 
of being unable to resist, the act is without her con- 
sent and is rape;°* but the intoxication must actual- 
ly render her ineapable of resistance, and not merely 
be such as to excite her passions.®®> Under a statute 
punishing carnal intercourse with a female by ad- 
ministration of any substance producing stupor or 
weakness preventing effectual resistance,®® it has 
been held that the terms of the statute include whisky 
as a stupefying or weakening agent,?7 and that the 
offense may be committed, although the female vol- 
untarily inbibes intoxicating liquor.°® 

Sleep and unconsciousness. Carnal knowledge of 
a woman who is asleep is without her consent, and is 
rape;°® but if a woman is awakened by the act and 


Ga.—Smith v. State, 161 Ga. 421, 
DPSS Hetoss. Goreeva state, bLorGas 
418, 46 SE 671, 100 AmSR 182; Mor- 
row v. State, 13 Ga. A. 189, 79 SE 63. 

Iowa.—State v. Haner, 186 Iowa 
1259, 173 NW 225; State v. Atherton, 
50 Iowa 189, 32 AmR 134; State v. 
Tarr, 28 Iowa 397. 

Ky.—Jones v. Com., 
159 SW 568. 


Mich.—Crosswell vy. Peo., 13 Mich. 


154 Ky. 752, 


427, 87 AmD 774. 

Minn.—State v. Dombroski, 145 
Minn. 278, 176 NW 985. 

Mo.—State v. Schlichter, 263 Mo. 


561, 173 SW 1072; State v. Warren, 
232 Mo. 185, 134 SW: 522, AnnCas 
1912B 1043; State v. Cunningham, 100 
Mo. 382, 12 SW 376. 


N. Y.—Peo. v. Palvino, 
Div. 319, 214 NYS 577. 


Okl.—Adams y. State, 
Sak, Lid, PRZ47s 


Tenn.—Bloodworth v. State, 6 Baxt. 
614, 32 AmR 546. 


ore saute v. State, (Cr.) 25 SW 
778. 

Eng.—Reg. v. Barratt, L. R. 2 C. 
Oe SisReS vaya, 2 Cox! Cx iC; 
Sal Gi 

Ont.—Reg. v. Connolly, 26 U. C. Q. 
B. 320. 

“Legal consent which will be held 
sufficient assumes a capacity in the 
person consenting to understand and 
appreciate the nature of the act com- 
mitted, its immoral character and the 
probable or natural consequences 
which may attend it.” Peo. v. Peery, 
6) Cale An t43t 145, 146" P44: 

82. State v. Warren, 232 Mo. 185, 
134 SW 522, AnnCas1912B 1043. 

83. State v. Haner, 186 lowa 1259, 
173 NW 225. 

84. Ala.—McQuirk v. State, 84 Ala. 
435, 4S 775, 5 AmMSR 381. 

Cal.—Peo. v. Griffin, 117 Cal. 583, 49 
P 711, 59 AmSR 216. 

Ga.—Gore v. State, 119 Ga. 418, 46 
SE 671, 100 AmSR 182; Morrow v. 
State, 13 Ga. A. 189, 79 SE 63. 

Iowa.—State v. Haner, 186 Iowa 
1259; 1273 NW 225; State -v. Tarr, 28 
Iowa 397. 

Mich.—Crosswell v. Peo.,:13 Mich, 
427, 87 AmD 774. 

Oh.—State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 10 WestLJ 501. 
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DO er 


Tenn.—Bloodworth v. State, 6 Baxt. 
614, 32 AmR 546. 


Tex.—Davis vy. State, 100 Tex. Cr. 
617, 272 SW 480. 


Ont.—Reg. v. Connolly, 26 U. GC. Q. 
B. 320. 

See Walter v. Peo., 50 Barb. (N. Y.) 
144 (female not smart or strong- 
minded, but still not imbecile). 


[a] Thus, where a man has sexual 
intercourse with a woman of good 
size and strength and of mature age, 
but who is shown to have been in a 
state of dementia, not idiotic, but 
merely approaching toward it, no 
fraud or force having been used, he is 
not guilty of rape. Crosswell v. Peo., 
13 Mich. 427, 87 AmD 774. 

State’s tender of prosecutrix as wit- 
ness as voucher for her mental com- 
petency see infra § 96. 


85, Peo. vy. Griffin, 117 Cal, 583, 49 
P 711, 59 AmSR 216; State v. Pro- 
kosch, 152 Minn. 86, 187 NW _ 971; 
State v. Dombroski, 145 Minn. 278, 176 
NW 985. 


86. State v. Helderle, (Mo.) 186 
SW 696, LRA1916F 735; State v. 
Schlichter, 263 Mo. 561, 173 SW 1072; 


State v. Warren, 232 Mo. 185, 134 SW 
522, AnnCas1912B 10438; State v. Cun- 
ningham, 100 Mo. 382, 12 SW 3:76 
(dictum that act cannot be rape where 
the man does not know that the fe- 
male is non compos, and from her 
conduct is led to believe he has her 
consent). 

87. State v. Schlichter, 263 Mo. 
561, 173 SW 1072: State v. Warren, 
232 Mo. 185, 1384 SW 522, AnnCas1912B 
1043. 

gs8. See statutory provisions. And 
see Ress v. Shepherd, 84 Nebr. 268, 
120 NW 1132; State v. Crow, 1 Oh. 
Dec. (Reprint) 586, 10 WestLJ 501; 
Caruth v. State, (Tex. Cr.) 25 SW 778. 


89. Administration of intoxicant, 
narcotic, or excitant as fraud see in- 
fra § 33 text and notes 41-45. 


90. Herndon v. State, 2 Ala. A. 118, 
56 S 85; Gore v. State, 119 Ga. 418, 
46 SE 671, 100 AmSR 182. 

91. Hirdes v. Ottawa Cir. Judge, 
180 Mich. 321, 146 NW 646, 648, 52 
LRANS 373 [quot Cyc]; State v. 
Schwab, 109 Oh. St. 532, 143 NE 29; 
State v. Green, 2 Oh. Dec. (Reprint) 
255, 2 WestLMonth 188; Peo, v. Hs- 
panol, 16 Porto Rico 203. 


[a] Chloroform.—Where the fe- 


male is rendered incapable of resist- 
ance by an administration of chloro- 
form, although she was not uncon- 
scious, the intercourse with her in 
that condition is rape. State v. 
Green, 2 Oh. Dec. (Reprint) 255, 2 
WestLMonth 183. 


92. State v. Lung, 21 Nev. 209, 28 
P2350 AmS R505. 


[a] Cantharides cannot overcome 
a woman’s mental or physical power 
to resist, and its administration does 
not render consensual intercourse 
rape. State v. Lung, 21 Nev. 209, 28 
P 235, 37 AmMSR 505. 


93. Harlan vy. Peo., 
WG) 12 Ne, 


94. .Ga.—Gore v. State, 119 Ga. 418, 
46 SE 671, 100 AmSR 182. 


32 Colo. 397, 


Mass.—Com. v. Burke, 105 Mass. 
376, 7 AmR 531. 
Mich.—Hirdes  v. Ottawa Cir. 


Judge, 180 Mich. 321, 140 NW 646, 648, 
52 LRANS 373 [quot Cyc]. 


N. M.—Terr. v. Edie, 6 N. M. 555, 
30 PB 851 (Coy statute), 


N. C.—State v. Hairston, 121 N.C 
579, 28 SH 492. 


Porto Rico.—Peo. 
Porto Rico 203; 
Porto Rico 179. 


W. Va.—State v. Beale, 104 W. Va. 
617, 141 SE 7, 401. 


See also Peo. v. Quin, 50 Barb. (N. 
Y.) 128 (intercourse with intoxicated, 
insensible woman held offense under 
statute, but not rape). 


[a] Where defendant gave woman 
liquor for the purpose of exciting her 
so that she would consent, and after 
she became insensible had sexual in- 
tercourse with her, he was held guilty 
of rape. Reg. v. Camplin, 1 C. & K. 
746, 47 HCL 746, 174 Reprint 1016, 1 
Den. C. C. 89, 169 Reprint 163. 


[b] In New York, under the old 
statute formerly punishing rape, in- 
tercourse with a female made insensi- 
ble by administration of liquor was 
not rape, but a separate offense. Peo. 
v. Dohring, 59 N. Y. 374, 17 AmR 349; 
Peo. v. Quin, 50 Barb. 128. 


16 
13 


v. Espanol, 
Peo. v. Cancel, 


95. Peo. v. Cancel, 13 Porto Rico 
a(S) 
96. See statutory provisions. 


97. Melton v. State, 160 Tenn. 278, 
23 SW (2d) 662. 


98. Melton v. State, supra. 
99. Ark.—Maupin y. State, 14 SW 
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makes no resistance it is not rape.! Sexual inter- 
course with a female who had fainted and lost con- 
sciousness without consenting is rape.” 


[§ 32] (5) Threats, Fear, and Duress. 
the act of intercourse is accomplished after the fe- 
male yields through fear caused by threats of great 
bodily injury, there is constructive force, and the 
act is rape,® actual physical force or actual physical 
resistance not being required in such cases, even 
where the female is capable of consenting.* It has 
been held that, where the female yields through fear, 
the offense is rape, whether or not the apprehension 
of bodily harm is reasonable,® although there is also 
authority that the threats must create a reasonable 
apprehension of great bodily harm,® and that the 
threat must be accompanied by a demonstration of 
brutal force or a dangerous weapon,’ or by an ap- 
parent power of execution.2 Where, however, the 
female yields because of the man’s mere threat to 
arrest her if she refuses, he posing as a police officer, 
the act is not rape;® nor is it rape where the threats 
are merely to abandon the female in the road after an 


924; Harvey v. State, 53 Ark. 425, 14 
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automobile trip.?° 


Where | 


1027, 179 NW 321; 


[§§ 31-33 


The threats need not be made — 

verbally;!1 they may be express or implied;!? and 
the fear may be caused by the man’s conduct toward 
the female.t® Thus, although the man lays no hand 
on the woman, if by an array of physical force he 
overpowers her so. that she dares not resist, it is 
rape.1* Too, the threats must be made before the 
act, and must be of bodily harm to the woman;+*’ 
where the threats follow the act, and are of harm: to 
a third person, it is not rape if the woman gives her 
consent.*® 


Duress. Where intercourse is accomplished under 
the compulsion of parental command, physical resist- 
ance by the female is not necessary to constitute the 
offense.+? 


{§ 33] (6) Fraud and Surprise. Although there 
is authority?® and some statutory provision?® to the 
contrary, it is very generally held, in the absence of 
a statute, that, where a woman is capable of con- 
senting and does consent to sexual intercourse, the 
man is not guilty of rape, although her consent was 
obtained by fraud or surprise.?° Thus if a woman 


v. Cavanaugh, 30 Cal. A. 


SW 645, 22 AmSR 229 [overr Charles 
Vv. State, 11 Ark. 389]. 

Ga.—Brown v. State, 1388 Ga. 814, 
76 SE 379; Gore vy. State, 119 Ga. 418, 
46 SE 671, 100 AmSR 182. 

Mass.—Com. v. Burke, 
376, 7 AmR 531. 

Mo.—State vy. Welch, 191 Mo, 179, 
89 SW 945. 


as Y.—Peo. v. Bartow, 1 Wheel. Cr. 
Oh.—State v. Schwab, 109 Oh. St. 
532, 143 NE 29. 


Tex.—Payne v. State, 40 Tex. Cr. 
202, 49 SW 604, 76 AmSR 712. But 
see Mooney v. State, 29 Tex. A. 257, 
15 SW 724 (dictum contra). 


Eng.—Reg v. Barrow, L. R. 1 C. C. 
156; Reg. v. Young, 14 Cox C. C. 114; 
Reg. v. Flattery, 2 Q. B. D. 410; Reg. 
v. Mayers, 12 Cox C. C. 311. 


Compare Com. v. Fields, 4 Leigh (31 
Va.) 648 (intercourse with female 
asleep, and not forcibly, would not be 
rape). 

1. Pollard v. State, 2 Iowa 567. 

2. Lancaster v. State, 168 Ga. 470, 
148 SE 139. 

3. ieee —Shepherd v. State, 1385 
Ala. 33 S 266; Hooper v. State, 106 
Ala. i 17'S: 679; McQuirk v. State, 84 
Ala. 435, 4§$ 175, 5 AmSR 381; Hern- 
don v. State, 2 Ala. A. 118, 56 S 85. 


Ariz.—Deffenbaugh v. State, 32 
Ariz. 212, 257 P 27. 


Ark.—Threet v. State, 110 Ark. 152, 
161 SW 1389; Pleasant v. State, 13 
Ark. 360. 


Conn.—State v. Shields, 
256. 


105 Mass. 


45 Conn. 


Del.—State v. Brown, 26 Del. 343, 
83 A 1083; State v. Williams, 26 Del. 
102, 80 A 1004; State v. Sigerella, 23 
Del. 311, 82 A 31 [aff 24 Del. 157, 74 
A 1081]. 


Fla.—Doyle v. State, 39 Fla. 155, 
22 S 272, 68 AmMSR 159; Rice v. State, 
35 Fla. 236, 17 S 286, 48 AmSR 245. 


Ga.—Vanderford v. State, 126 Ga. 
753, 55 SE 1025. 
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NE 538. 


Ind.—Parrett v. State, 200 Ind. 7, 
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586, 171 P 524. 


W. Va.—State v. Grove, 61 W. Va. 
697, 57 SH 296. 
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Wis.—Purpero v. State, 190 Wis. 
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148 Wis. 450, 184 NW 8380; Loescher 


v. State, 142 Wis. 260, 125 NW 459; 
Whittaker v. State, 50 Wis. 518, 7 
NW 431, 36 AMR 856. 
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C. 443; Reg. v. Hallett, 9 C. & P. 748, 
38 ECL 433, 173 Reprint 10386; Reg. 
v. Jones, 4 L. T. Rep. N. S. 154. 


4 See cases supra note 3. 
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124 P 466. 
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332, 185 SW 6 


ll. State v. Bancroft, 23 N. D. 442, 
137 NW 37. 


12. Parrett v. State, 200 Ind. 7, 159 
NE 755. 


13. State v. Bancroft, 23 N. D. 442, 
137 NW 87. 


14. State v. Morrison, 189 Iowa 
1027, 179 NW 321; State v. Barbour, 
234 Mo. 526, 1387 SW 874; State v. Du- 
senberry, 112 Mo. 277, 20 SW 461; 
Bailey v. Com., 82 Va. 107, 3 AmSR 
87. See Parrett v. State, 200 Ind. iS 
159 NE 755 (if the woman’s mind is 
Overpowered by a display of physical 


force, through threats, the act is 
rape). 

15. Darrell v. Com., 88 SW 1060, 
28 KyL 27. 


16. Darrell v. Com., supra. 


[a] Where, immediately after act, 
accused told the woman that he would 
kill her father if she told him, this 
did not constitute rape. Darrell v. 
Com., 88 SW 1060, 28 Kyl 27. 


17. State v. Dawson, 88 S. C. 225, 
10 SE 721. Sab also U. S. v. Mulero, 
4 Porto Rico Fed. 130 (instruction 
that, if female failed to resist because 
of power defendant had over her as 
godfather, the act is rape). 


18. .See Altman v. Eckermann, 
(Tex. Civ. A.) 182 SW 523 (deception 
may sometimes be equivalent to 
force). 


19. See statutory provisions. 


20. Ala.—State v. Murphy, 6 Al 
765, 41 AmD 79. ie ee 


Megat ia ws v. State, 13° Ark. 


Cal.—Peo. v. Royal, 53 Cal. 62. 


Ind. eae bigs v. State, 94 Ind. 96, 
48 AmR 14 " 


Mich. men. in a v. Peo.,- 25 Mich. 
856, 12 AmR 283 


N. vy dewalter™ v. Peo., 50 Barb. 144, 
1 Cow. Cr. 344. 


N. C.—State v. Brooks, 76 N. C. 1. 


Tenn.—Bloodworth vy. State, 6 Baxt. 
614, 32 AmR 546. 


Va.-—Com. v. Fields, 
Va.) 648. 


Wis.—Whittaker v. uate, 50 Wis. 
518, 7 NW 431, 86 AmR 856 
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§§ 33-34] 


consents to sexual intercourse with a man under the 
belief that she is legally married to him, being misled 
by his false statements, the marriage being a mere 
sham, the act is not rape,?? and if a physician falsely 
represents to a woman that sexual intercourse is nee- 
essary as a part of treatment, and she, believing such 
representations, consents, it is not rape.?* However, 
both at common law?* and under statutory pions 
sions,** if she is deceived by fraud?® or surprise?® 

as to the act perpetrated on her, it is rape, although 
she makes no resistance. Thus, if the woman is in- 
duced by fraud to submit to sexual intercourse when 
she does not understand the nature of the act, it is 
rape,*? and it is rape for a physician to accomplish 
penetration of a woman under the guise of making 
a physical examination,”® or of administering a pre- 
tended treatment.?® So, too, it is rape by fraud to 
administer intoxicating liquor to a female in order 
to excite her, and then to ecarnally know her when 
she is insensible,®° the fraud in such a ease supplying 
both force and violence.*? Although there are deci- 
sions to the contrary,?? by the weight of authority, 


in the absence of a statute, €exual intercourse with: 


a female with her consent does not constitute rape, 
although her consent is obtained by fraudulent per- 
sonation of her husband.** However, statutory pro- 
visions in England and in some of the United States 
make it rape to have intercourse with a woman by 
falsely personating her husband.** Such a statute 
is intended to protect a married woman against any 
who might by trick or artifice deceive her and have 
intercourse with her under the belief, on her part, 
that such person was her husband.*® The artifice 


Eng. —Reg. v. Barrow, L. ‘R. 1 C.'C. 31. 


156; Reg. v. O’Shay, 19 Cox C. C. 76 
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Reg. v. Camplin, 1 C. & K. 746, 
47 ECL 746, 174 Reprint 1016, 1 Den. 
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against which such a statute is directed is one whick 
deceives her as to the identity of the person with 
whom she has intercourse, thus causing her to sub- 
mit to intercourse with him under the belief that 
he is her husband.*® Thus the statute has been held 
not to apply to a man who obtains a woman’s consent 
by means of a feigned marriage,*” since in such ease 
he is not personating her husband;** but there is 
also authority to the contrary.*® Too, carnal knowl- 
edge of a female while asleep has been stated not to 
be ineluded in the terms of such a statute.4° Under 
some statutory provisions*! rape by fraud consists 
of consummating the act after administering to the 
female some substance producing unnatural sexual 
desire, or such stupor as prevents or weakens resist- 
ance.*2 Administration of the substance without 
the woman’s knowledge or consent is essential to con- 
stitute the offense under such a statute;** and where 
the female voluntarily drank the substance alleged to 
have excited or stupefied her, this element of the of- 
fense is lacking, and the act is not rape.** The stat- 
ute does not apply to a person who by means of a 
purported marriage ceremony enters into a marriage 
relationship with “her, and has intercourse with her, 
where the relationship is recognizable by the law as 
a common-law marriage.*® : 

[§ 34] B. Attempt and Assault with Intent To 
Rape*®—1. Definition and Nature of Offenses—a. 
Attempts. It is a crime at common law to attempt to 
commit rape.t7 However, it has been held that in a 
jurisdiction in which all crimes are punishable by 
statute and in which there are no common-law 


39. Peo. v. McCoy, 58 Cal. A. 534, 
208 P 1016; Lee v. State, 44 Tex. Cr: 


B. C.—California v. Skinner, 33 B. 
C. 555, [1924] 2 WestWkly 209. 

21. State v. Murphy, 6 Ala. 765, 41 
AmD 79; Bloodworth v. State, 6 Baxt. 
(Tenn.) 614, 32 AmR 546. 

Impersonating husband as statuto- 
ry offense see infra text and notes 34— 
40. 

22. Pomeroy v. State, 94 Ind. 96, 
48 AmR 146; Don Moran v. Peo., 25 
Mich. 356, 12 AmR 2838; Walter v. 
Peo., 50 Barb. (N. Y.) 144, 1 Cow. Cr. 
344. 

Rape at common law see supra 
24. See statutory provisions; and 
supra §§ 2-4. 

25. Eberhart v. State, 134 Ind. 651, 
34 NE 637; Pomeroy v. State, 94 Ind. 
96, 48 AmR 146; State v. Ely, 114 
Wash. 185, 194 P 988; Reg..v. Flat- 
tery, 2 wa BAD: 410; 
Den. Cy 580, 169 Reprint Bieler 
fornia v. Sr aes oo BO bo DD; 11924] 
2 WestWkly 209. 

26. State v. Atkins, (Mo.) 292 SW 
422. 

27. Pomeroy v. State, 94 Ind. 96, 
48 AmR 146; State v. Ely, 114 Wash. 
185, 194 P 988; Reg. v. Flattery, 2 a 
ise D. 410; Reg. ve Case, # Deni Co € 
580, 169 Reprint Seay 

28. Pomeroy v. State, 94 Ind. 96, 
48 AmR 146; State v. Atkins, (Mo.) 
292 SW 422; State v. Ely, 114 Wash. 
185, 194 P 988. 

29. Eberhart v. State, 134 Ind. eh 
84 NE 637; Reg..v. Flattery, 2 Q. 

D. 410; Reg. v. Case, 1 Den. C. C. 580, 
169 Reprint 381. 

30. Reg. v. Camplin, 1 C. & K. 746, 
47 ECL 746, 174 Reprint 1016, 1 Den. 
Cc. C. 89, 169 Reprint 163. 

Intoxicated or drugged woman see 
supra § 31. 


C. C. 89, 169 Reprint 163. 


32. State v. Shepard, 7 Conn. 54; 
Peo. v. Bartow, 1 Wheel. Cr. (N. Y.) 
sos. Reg. Vv. Dee, a. R. 145 irs 468; 
Reg. v.. Young, 14 Cox C. C. 114. 


33. Ala.—Lewis v. State, 30 Ala. 
54, 68 AmD 113. 


Mich.—Don Moran vy. Peo., 25 Mich. 
356, 12 AmR 283. 


N. C.—State v. Brooks, 76 N.C. 1. 


Pa.—Com. v. Duchnicz, 42 Pa. Co. 
651 [rev on other grounds 59 Pa. Su- 
per. 527]. 


Tenn.—Wyatt v. State, 2 Swan 394. 


Tex.—Payne v. State, 38 Tex. Cr. 
494, 43 SW 515, 70 AmSR 757; Mooney 
v. State, 29 Tex. A. 257, 15 SW 724. 


Eng.—Reg. v. Barratt, L. R. 2 C. C. 
Si Regs vy, Barrow. le RL C.-6. 156% 
Reg. v. Fletcher, L. R.1C. C. 39; Reg. 
vy. Clarke, Dears. C. ©. 397;_ 169) Re- 
print 779; Reg. v: Sweenie, 8 Cox C. 
C. 223; Reg. v. Williams, 8 C. & P. 286, 
384 ECL 737, 173 Reprint 497; Reg. v. 
Saunders, 8 C. & P. 265, 34 ECL 725, 
173 Reprint 488; Rex v. Jackson, R. 
& R. 487, 168 Reprint 911. 

34. See statutory provisions. And 
see State v. Williams, 128 N. C. 573, 
37 SE 952. 

35. Draughn v. State, 12 Okl. Cr. 
479, 158 P 890; King v. State, 22 Tex. 
A. 650, a SW 349; Calitornia’ v. Skin- 
ner, 33 B. GC. 555, [1924] 2 WestWkly 
209. 

36. Draughn v. State, 12 Okl. Cr. 
479) 158 P 890. 

37. California v. Skinner, 33 B. C. 
555, [1924] 2 WestWkly 209. 

Rule in absence of statute see supra 
text and note 21. 


38. California v. Skinner, 33 B. C. 
555, [1924] 2 WestWkly 209. 


354, 72 sw 1005, 61 LRA 904. 

40. See King v. State, 22 Tex. A. 
650, 3 SW 342 (burglary with intent 
to have carnal knowledge of woman 
asleep does not constitute offense 
with intent to haxe sexual intercourse 
with woman by fraudulently imper- 
sonating her husband). 

Female asleep see supra § 31. 

41. See statutory provisions. 


42. Montoya ve State, 79) exmCrs 
332, 185 SW 6. 


Woman ahi a: or intoxicated see 
supra § 381 

43. Montove v. State, 79 Tex. Cr. 
332, 185 SW 6 


44, Montorn v. State, supra. 


Voluntary intoxication as not pre- 
cluding rape see supra § 31. 


45. Draughn v. State, 12 Okl. Cr. 
479, 158 P 890. 


Common-law marriage see Marriage 
§§ 88—96. 


46. Attempt: 


Defined generally see Attempt 6 C. J. 
p 547; Criminal Law § 91. 


Elements see Criminal Law §§ 92-95. 


As degree of preetpal crime see 
Criminal Law § 9 
47. Nider v. Come 140 Ky. 684, 131 
Sw 1024, AnnCas1913H 1246; State 
v. Pickett, 11 Nev. 255, 21 AmR 754; 
Glover v. Com., 86 Va. 382, 10 SH 420. 


Attempts as criminal generally see 
Criminal Law §8§ 90-96. 

[a] Common-law crime of attempt 
includes an attempt to commit the 
statutory offense of intercourse with 
a female below the age of consent. 
Nider v. Com., 140 Ky. 684, 131 SW 
1024, AnnCas1913B 1246. 
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crimes,*® there can be no such offense as attempt to 
commit rape in the absence of a statute.*® It has 
also been held that there can be no such offense as an 
attempt to commit an assault with intent to commit 
a rape,°° or an assault with attempt to commit 
rape;°? but there is also authority that an attempt 
to commit an assault with intent to rape means an 
attempt to rape, which attempt did not proceed far 
enough to amount to an assault.°? An attempt to 
rape is an ineffectual effort to have carnal knowledge 
of a female by force,** or an intent to commit rape, 
accompanied by acts done toward the commission of 
the offense, but falling short of its commission.*4 
Defined otherwise, an attempt to rape is an incom- 
pleted effort to have sexual intercourse, carried be- 
yond mere preparation, with the intent to use the 
same degree and character of force as would make 
the offense assault with intent to commit rape, but 
falling short of such degree of force in the actual at- 
tempt.°> An attempt to commit rape does not begin 
with the act of penetration, but with the primary at- 
tack on a female, made for the purpose of carrying 
out an intent to rape her.®® While it has been held 
that an assault is not necessary to constitute an at- 
tempt to rape,°? there is also authority to the con- 
trary.°® Thus it has been held that the offense of 
attempt to rape is complete where an assault is ac- 


RAPE 


ae 


tually made upon the female with the intent to over- 
come all resistance offered by her.®?® 


[§ 35] b. Assault with Intent To Rape.®° It is 
a crime at common law to assault a woman with in- 
tent to rape her. An assault with intent to rape 
is a factual assault®? upon a female with the intent 
to have intercourse with her by force and against 
her will, notwithstanding resistance on her part,°* 
>and coupled with the present means of effecting this 
intent.°* An assault with intent to rape is an in- 
completed rape;®* so that if accused had consum- 
mated his intent he would be guilty of rape.°® Thus 
the crime is committed when every element of the 
crime of rape,*’ excepting the element of penetra- 
‘tion, is present;®® or stated otherwise, an assault 
with intent to rape includes every ingredient of the 
crime of rape, except the actual accomplishment of 
that crime.°® Where the assault is made under such 
circumstances that the act of sexual intercourse, if 
it had been actually accomplished, would not have 
been rape, accused cannot be guilty of assault with 
intent to commit rape.*° The offense has been held 
not to be divided into degrees." 


[§ 36] c. Attempt and Assault Distinguished. 
Although an assault is sometimes required to con- 
stitute an attempt to rape,*? and both offenses have 


[§§ 84-36 


48. See Common Law § 25 text and] 61; Melton v. State, 24 Tex. A. 284, 6 66. State v. Honey, 25 Del. 324, 80 
note 43. SW 39. A 240; Peo. v. Makovicki, 316 Ill. 
49. State v. Hearsey, 50 La. Ann.| 56. State v. Knight, 96 N. J. L. 461, | 407, 147 NE 393; Rhodes v. State, 1 


3738, 23 S 372; Smith v. State, 12 Oh. 
St. 466, 80 AmD 355. 


50. Brown v. State, 7 Tex. A. 569. 


51. State v. Hearsey, 50 La. Ann. 
373, 23 S 372. 


52. Burton v. State, 8 Ala. A. 295, 
62 S 394. 


Construction of verdict see infra § 
4. 


53. 
380. 


Cal.—Peo. v. Gardner, 98 Cal. 127, 
32 P 880. 


Ky.—Page v. Com., 219 Ky. 151, 292 
SW 741; Nider v. Com., 140 Ky. 684, 
131 SW 1024, AnnCas1913E 1246. 


Mo.—State v. Montgomery, 63 Mo. 
296. 


Nev.—State v. Pickett, 11 Nev. 255, 
21 AmR 754. 


N. C.—State v. Martin, 14 N. C. 329. 
Pa.—Kelly v. Com., 1 Grant 484. 


Philippine.—U. S. v. Soto, 14 Philip- 
pine 384; . S. v. Guzman, 4 Philip- 
pine 196. 


Va.—Glover v. Com., 86 Va. 382, 10 
SE 420. 


“An-attempt is a deliberate crime 
which is begun, but, through circum- 
stances independent of the will, the 
action is left unfinished. It is such 
‘an intentional, preliminary, guilty act, 
as will apparently result, in the usual 
course of natural events, if not hin- 
dered by causes outside of the actor’s 
will, in a deliberate crime.’’ State v. 
Montgomery, 63 Mo. 296, 298. 


[a] Offense includes every ingredi- 
ent of the crime of rape except its ac- 


Ala.—Lewis v. State, 35 Ala. 


complishment. Payne v. Com., 110 
SW 311, 33 KyL 229. 
54. Payne v. Com., supra; Glover 


v. Com., 86 Va. 382, 10 SE 420. 


55. Holloway v. State, 54 Tex. Cr. 
465, 113 SW 928; Moon v. State, (Tex. 
Cr.) 45 SW 806; McAdoo v. State, 35 
Tex.7iCr. 


115 A 569, 19 ALR 733. 


[a] Thus the offense is complete 
where the female is killed in the 
course of the attack and before any 
effort at penetration. State v. Knight, 
96 N. J. L. 461, 115 A 569, 19 ALR 733. 


57. Burton v. State, 8 Ala. A. 295, 
62 S 394; Miller v. State, 84 Tex. Cr. 
168, 206 SW 524; Taff v. State, 69 Tex. 
Cr. 528, 155 SW 214; Ross v. State, 16 
Wyo. 285, 93 P 299, 94 P 217. 


58. State v. McLeavey, 157 Minn. 
408, 196 NW 645. 


59. State v. Pierce, 243 Mo. 524, 
147 SW 970; State v. Owens, 26 N. D. 
329, 144 NW 439. 


60. Assault, aggravated assault, 
and indecent assault see Assault and 
Battery §§ 173, 196-220. 


61. Rookey v. State, 70 Conn. 104, 
nya 911; Com. v. Miller, 80 Pa. Super. 


62. “Assault” defined see Assault 
and Battery § 173. 

63. Ark.—Lockett v. 
Ark. 473, 207 SW 55. 


Del.—State v. Greco, 30 Del. 140, 104 
A 63%. 


Ga.—Williams vy. State, 15 Ga. A. 
306, 82 SE 9388. 


Minn.—State v. Krantz, 
114, 164 NW 579. 


Mo.—State v. Williams, 22 SW (2d) 
649; State v. Merricks, 18 SW (2d) 
23; State v. Hewitt, 259 SW. 773; 
State v. Comer, +296 Mo. 1, 247 SW 
179; State v. Pierce, 243 Mo. 524, 147 
SW 970. 


State, 136 


138 Minn. 


Tex.—Vinsen v. State, 102 Tex. Cr. 
235, 277 SW 644; Enfield v. State, 94 
Tex. Cr. 226, 250 SW 162; Charles vy. 
State, 81 Tex. Cr. 457, 196 SW 179; 
Jones v. State, 18 Tex. A. 485. 


Wis.—Skulhus v. State, 
475, 150 NW 503. 


159 Wis. 


64. State v. Mericks, (Mo.) 18 SW 
(2d) 23. 
65. Bourland v. State, 49 Tex. Cr. 


603, 34 SW 955, 60 AmSR!197, 93 SW 115. 


Coldw. (Tenn.) 351. 
67. Elements of rape see supra § 


20. 

68. Cal.—Peo. v. Norrington, 55 
Cal. A. 103, 202 P 932. 

Conn.—Rookey v. State, 70 Conn. 


104, 38 A 911. 


Del.—State v. Smith, 14 Del. 588, 33 
A 441. 


Ida.—State v. Neil, 13 Ida. 539, 90 
Py S60 ok ey oS. 


Ill.—Peo. v. Cieslak, 319 Ill. 221, 149 
NE 815; Newman v. Peo., 223 IIl. 
324, 79 NE 80;- Franey v. Peo., 210 
Ill. 206, 71 NE 443. 


Mich.—Mahoney v. Peo., 
39, 4 NW 546. 


Tex.—Taylor v. State, 50 Tex. Cr. 
362, 97 SW 94, 123 AmSR 844; Bour- 
land v. State, 49 Tex. Cr. 197, 93 NW 
115; Welch v. State, (Cr.) 46 SW 812; 
rey, v. State, 21 Tex. A. 308, 17 SW 


43 Mich. 


69. Franey v. Peo., 210 Ill. 206, 71 
NE 448. 


70. Ark.—Charles v. State, 11 Ark. 
389; Sullivant v. State, 8 Ark. 400. 


Del.— State v. Truitt, 21 Del. 466, 
62 A 790; State v. Smith, 14 Del. 588, 
33 A 441. 


I1l.— Newman Vv. Peo., 223 Ill. 324, 79 
NE 80. 


N. Y.—Peo. v. Quin, 50 Barb. 128. 


Oh.—Smith v. State, 12 Oh. St. 466, 
80 AmD 855. 


Sepa RTee Wee v. State, 1 Coldw. 


sgn ee Thomas v. State, 16 Tex. A. 


Va.—Com. v. Fields, 
Va.) 648. 

Wis.—Bannen v. State, 
317, 81 NW 107, 965. 


4 Leigh (31 


115 Wis. 


71. Peo. v. Spady, 64 Cal. A. 567, 
222 P 191. 
ya See supra § 34 text and note 


Sse 
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§§ 36-38] 


been defined to be incompleted rape,?* and although it 
has been held that the two offenses are the same,’* 
the prevailing view is that attempt to rape differs 
from assault with intent to rape,*® and, under this 
view, an attempt to rape precludes the idea of as- 
sault;*® or in attempts the question of assault is held 
not to be necessarily involved, while in assaults with 
intent to rape it is an essential element of the crime 
charged.*? Too, a distinetion between the offenses 
is sometimes made in that assault with intent to rape 
cannot be committed without the use of foree,*® while 
an attempt to rape is defined as an incompleted ef- 
fort to have intercourse with the intent to use force, 
but in the actual attempt falling short of the degree 
of force essential for assault with the intent to 
rape;*® and an attempt to commit rape includes at- 
tempts to rape by other means than actual force,*° 
as where one attempts rape by the use of chloro- 
form,*! or attempts to have intercourse with a wo- 
man while she is asleep,** or by fraud,** or attempts 
to personate a husband.8* Further, although it has 
been stated that there may be an assault with in- 
tent to rape without an actual attempt,®® there is 
authority that every assault with intent to rape is 
an attempt,°® but that the converse does not fol- 
low.87 


[§ 37] d. Felony or Misdemeanor.** An attempt 
to commit rape is a misdemeanor at common law,°®® 
as is an assault with intent to rape;®° and this is 
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the rule under some statutes.°! However, under oth- 
er statutory provisions, these offenses are expressly 
made felonies,” or are such because they are pun- 
ishable by confinement in the state prison;°*® as an 
assault with intent to rape may be made a felony, 
while an attempt to rape remains a misdemeanor as 
at common law.®* Under this rule, if the attempt 
proceeds to such an extent as to amount to an as- 
sault upon the victim, the offense is a felony;°° but 
where the effort stops short of an assault, it is a 
misdemeanor.®® Under the provisions of some stat- 
utes,?7 an attempt to rape is a felony or a misde- 
meanor as the jury trying the case shall recommend.°®® 


[§ 38] 2. By Whom’ the Offenses Can Be Com- 
mitted. Where a boy isso young as to be considered 
incapable of committing rape,®® he cannot be guilty of 
an attempt or an assault with intent to rape;? but 
where the youth of accused merely raises a prima 
facie presumption of incapacity to commit rape,” 
his youth is merely prima facie evidence of incapacity 
to commit attempt to rape or assault with intent to 
rape,® and this presumption may be rebutted. There 
is authority that a boy under fourteen may commit 
the offense of assault with intent to rape,® and under 
some statutes® any person, regardless of age, can 
commit the offense.* While there is authority that 
an impotent adult is incapable of attempt or assault 
with intent to rape,® there is also authority that im- 
potence is no defense,® as where his conduct produces 


73. See supra § 34 text and note 53; 79. See supra § 34 text and note 55. 1. Del.—State v. Handy, 4 Del. 566. 
§ 35 text and note 65 .80. Holloway v. State, 54 Tex. Cr. Fla.—McKinney v. State, 29 Fla. 
“Fen Rookey v. State, oe one, i’ aes a Pal ee Eo ee ae; 565, 10 S 732, 30 AmSR 140. 
A 911; Johnson v. State, a. ex, ;Cr.. 270 53 4 m Es 
55. See State v. Owens, 26 N. D. 329; | 787; Brown v. State, 27 Tex. A. 330, | state G. Puch: 69 Wom en S288: 
144 NW 439 (identity of offenses im-|11 SW 412; Milton v. State, 23 Tex. Vv Fost 
plied in opinion). A. 204, 4 SW 574. a_-Foster v. Com., 96 Va. 306, 31 
2 f SE 503, 70 AmSR 846, 42 LRA 589. 
75. Ala—lLewis v. State, 35 Ala. 81. See infra § 46. Eng.—Reg. v. Philips, 8 C. & P. 736, 
ST esha v. State, 8 Ala. A. 295, 62 82. See infra § 46. 34 ECL 991, 173 Reprint 695; Rex v. 
Gat Serco waGarinen 88 Cal’ 127, 82 i Sor een 2288. 172 Repe be £2 CEE 
P 880. : : 84. See infra § 48. : Beles i 
Kan.—In re Stalhnaker, 93 Kan. 622,] 85- State v. Smith, 80 Mo. 516. Bid aie ic ; 
144 P 832; State v. Guthridge, 88 Kan.| 86. State v. Pickett, 11 Nev. 255, |15@. @oraq: State 10 Ga. 315, 35 SE 
846, 129 P 1143; State v. Custer, 85/21 AmR 754; Fox v. State, 34 Oh. St.| Gh'54 "Gy AmSR rien 93 Ga. 531, 21 
Kan. 445, 116 P 507. 377. a State v. Fisk, 
15 N. D. 589, 108 NW 485: Peo. v. 
eth tat hae v. Com., 110 SW 311, 33 87. Fox v. State, supra. Randolph, 2 page Cr. (N. Y') 213 
yl 229. 88. Felonies and . misdemeanors ‘ . 
Mo.—State v. Smith, 80 Mo. 516. generally see Criminal Law §§ 4-7. irae See cases supra note 3; and in- 
Nev.—State v. Pickett, 11 Nev. 255, 89. Burton y. State, 8 Ala. A. 295, 5. is 
21 AmR 754. 62 S 394; Rookey v. State, 70 Conn. | 3g0, om Yq, Great? Eick Daas 


N, CG—State. v. Martin, 14 N..C, | 104, .38 A 911; 


329. 
Oh.—Fox v. State, 34 Oh. St. 377. aa N.C. 681. 


Tex.—Miller v. State, 84 Tex. Cr. 


168, 206 SW 524: Shockley v. State, erie 

71 Tex. Cr. 475, 160 SW 452 [cit Fowl- 33 KvL 329: 

er v. State, 66 Tex. Cr. 500, 148 SW 605, 35 A R 586: 
76]; Holloway v. State, 54 Tex. Cr. | 77 °G Aeda 


465, 113 SW 928; 
45 SW 806; McAdoo y. State, 35 Tex. 


Moon y. State, (Cr.) 


Moore v. State, 
Miss. 148, 59 S 3; 
And see Criminal Law § 


Rookey v. State, 70 Conn. 104, 
Payne v. Com., 110 SW 311, 
State v. Jones, 83 N. Cc. 


State v. Jim, 12 N. C. 142; 
Stout v. Com., 11 Serg. & R. (Pa.) 177. 


102 


State v. Perkins, “The law which regards infants un- 


der fourteen as incapable of commit- 
ting rape, was established in favorem 
vite, and ought not to be applied by 
analogy to an inferior offence, the 
commission of which is not punished 
with death. A minor of fourteen 
years of age, or just under, is capable 
of that kind of force which consti- 


State v. Perkins, 82 


tutes an essential ingredient in the 


Cr. 603, 34 SW 955, 60 AmSR 61;|4nd see Assault and Battery § 176.) crime of rape, and he may make an as- 
Melton v. State, 24 Tex. A. 284, 6 sw 91. See statutory provisions. sault with an intent to commit that 
39. 92. See statutory provisions. crime, although pop eee rule 
ne ‘ e is not punishable for the crime 

Utate-viatev..Therkelson, 49 Utah 93. See statutory provisions; and | itself, An intention to do an act does 


€29, 161 P 59, 60 [cit Cyc.]. Criminal Law § 


6. 


And see Terr. V. | not necessarily imply an ability to do 


Wyo.—Ross v. State, 16 Wyo. 285, | Godfrey, 6 Dak. 46, 50 NW 481; Payne] it» Gom. v. Green, supra. 
93 P2959, 94 P 217. ’|y. Com., 110 SW 311, 33 KyL 229. at aie Chae Sra 

76. See supra § 35 text and note 94. Burton v. State, 8 Ala. A. 295, 7. Com. vy. Hummel, 7 Pa. Dist. 715, 
i Com., 110 SW 311, 33 Ts, EER Lec st py cB AS Ciena 

77. Payne v. Com., . urton v. a8 uN ‘ 
KyL 239; Ross v. State, 16 Wyo. 285, Assault not necessary for attempt Womee Gale, Poa eee oa 


93 P 299, 94 P 217. see supra § 34 


10 Oh. Cir. Dec. 832. 


a Attempt to rape can be made 
sitions Pai ie made on the Pe ahs aaron NaS gh gate Saat Ps n 4a a cae v. State, 21 Ala. 
person of the female, while in assault 97. S fREUEOe isi : : , : 
to rape, an assault on the person of s pee Statucory provisions. Ark.—Hunt v. State, 114 Ark. 239, 
the female is one of the constituent 98. Todd v. State, 25 Ga. A. 411, 103 | 169 SW 773, LRA1915B 131, AnnCas 
elements. Taff v. State, 69 Tex. Cr.| SE 496. 1916D 533. 
528, 155 SW 214. 99. Capacity to commit rape see Cal.—Peo. v. Bradbury, 151 Cal. 675, 
78. See infra § 44, supra § 14. 91 P 497. 
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a well founded fear in the female that he intends 
io rape her,?° unless there is proof that accused knew 
that he was impotent;!! but evidence of impotence 
is admissible on the question of accused’s intent. 


A husband cannot be held guilty of an assault with 
intent to commit rape on his wife where it is he who 
undertakes to have intercourse with her;1* 
husband may be held guilty of an assault with in- 
tent to commit rape upon his wife where, by threats, 
he constrains a third person to undertake sexual in- 
tercourse with her, and she is by such threats con- 
strained to submit to the attempt.?* 


[§ 39] 3. Upon Whom the Offenses Can Be Com- 
Under some statutes!® assault with in- 
tent to rape may be committed upon any female re- 
gardless of her age,17 and whether she is of chaste or 
However, the statutes of a 
particular jurisdiction may, without conflict,+® carve 


mitted.1° 


unchaste character.1® 


Lage —Terr. v. Keyes, 5 Dak. 244, 38 
NW 440. 


Iowa.—State v. Bartlett, 127 Iowa 
689, 104 NW 285. 


N. M.—State v. Ballamah, 28 N. M. 
212, 210 P 391, 26 ALR 769. 


10. Peo. v. Bradbury, 151 Cal: 675, 
91 P 497. 


Threats and fear generally see in- 
fra § 47. 


li. Terr. v. Keyes, 5 Dak. 244, 38 
NW 440; Com. v. Green, 2- Pick. 
(Mass.) 380 (dictum). 

12. See infra §§ 85, 101. 


13. Frazier v. State, 48 Tex. Cr. 
142, 86 SW 754, 122 AmSR 738, 13 
AnnCas 397. 


: 14. State v. Dowell, 106 N. C, 722, 
11 SE 525, 19 AmSR 568, 8 LRA 297. 


15. Upon whom rape can be com- 
mitted see supra §§ 15-19. 


Assault on wife by or with consent 
of husband see supra § 38. 


16. See statutory provisions. 


17. State v. Roby, 194 Iowa 1032, 
188 NW 709; Moore v. State, 17 Okl. 
Cr. 467, 189 Pp 1089, 1090 [quot oye) 
Peo. v. Sierra, 16 Porto Rico 169 
Schroeder v. State, 92 Tex. Cr. 7, 241 
SW 169; Gage v. State, 68 Tex. Cr. 
3038, 151 SW 565, 


{a] In Tennessee.—(1) Act [1829] 
ec 23 § 53 (Shannon Code [1918] § 
6459), which punishes assault and 
battery on any female with intent to 
know her forcibly and against her 
will, does not apply to females under 
the age of consent. Rhodes v. State, 1 
Coldw. 351; State v. Rimmer, 2 
Thomps. Cas. 383. (2) Where the fe- 
male is under the statutory age, the 
punishment for assault with intent to 
rape is provided for by another stat- 
“ute (Shannon Code [1918] § 6471), 
punishing assault with intent to com- 
mita felony. State v. Rimmer, supra. 

{b] Child under age of consent.— 
An assault with intent to commit rape 
may be committed on a child under the 
age of consent. State v. Roby, 194 
Iowa 1032, 188 NW 709. 

[c] “Woman.”—The term ‘“wo- 
man,’ as used in a statute defining 
the offense of assault with intent to 
rape, includes females below the age 
of consent. Schroeder v. State, 92 
Tex. Cr. 7, 241 SW 169; Gage v. State, 
68yTex. Cr., 303, 151 USIW: 5665" Cro- 
means v. State, 59 Tex. Cr. 611, 129 
SW 1129. 

Female under age of consent see 
supra § 45. 

18. Peo. v. Johnson, 106 Cal. 289, 
39 P 622; Peo. v. Hartman, 103 Cal. 
242, 37 P 153, 42 AmSR 108; Moore v. 
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but a | lar prosecution. 


State, 17 Okl. Cr. 467, 189 P 1089, 1090 
[quot Cyc]; Taff v. State, 69 Tex. Cr. 
528, 155 SW 214; State v. McCune, 16 
Utah TUOR Lee aes. 


Chastity of female in rape cases 
see supra §§ 17-19. 

19. Watkins v. State, 134 Miss. 211, 
IS Snb3es) Hieks iv. minke, 130 Miss. 
411, 94S 218. 


20. Watkins v. State, 134 Miss. 211, 
S37 Sapels | LekKS) We State, 130 Miss. 
411, 94 S 218. 


21. Wyche v. State, 124 Miss. 736, 
87S 286. 


22. Hicks v. State, 180 Miss. 411, 
94 S 218. 

23. See infra § 45. 

24. Beezley v. State, 108 Tex. Cr. 


556, 1 SW (2d) 903. 


25. State v. Knight, 96 N. J. L. 461, 
1152A..569,.40 ALR 7333" Hox v. State; 
34 Oh. St. 377; Rose v. State, 32 Okl. 
Cr. 294, 240 P 754; Weaver v. State, 
16 Okl. Cr. 564, 185 P 447; Broaddus 
v. Com., 126 Va. 733, 101 SE 321. 


26. Cal.—Peo. v. Parker, 74 Cal. A. 
540, 241 P 401. 


Del.—State v. Greco, 30 Del. 140, 104 
A 687. 

Fla.— Sparkman v. State, 84 Fla. 
151, 92S. 822. 

Ida.—State v. Andreason, 44 Ida. 
396, 257 P 370. 

Ill.—Peo. v. Reiner, 338 Ill. 117, 170 


NE 232; Peo. v. Fathers, 322 Ill. 424, 
153 NE 704. 
Iowa.—State v. Harrison, 167 Iowa 


334, 149 NW 452. 
Mich.—Peo. y. Petty, 234 Mich. 282, 


207 NW 920. 


Miss.—Easterling v. State, 120 Miss. 
404, 82 S 306. 


Fru oR ped v. Knoch, 14 SW (2d) 


N. ated Vv. Hill, 28st Nic. 
107 SE 140. 


Oh.—State v. Schwab, 109 Oh. St. 
§32, 143 NE 29 


Okl. an alinden v. State, 
Cr. 394,244 P68. 


Tex.—Winans v. State, (Cr.) 24 SW 
(2d) 421; Charles v. State, 81 Tex. 
Cr. 457, 196 SW 179; Duckett v. State, 
68 Tex. Cr. 331, 150 SW 1177; Collins 
v. State, 66 Tex. Cr. 602, 148 SW 1065; 
Cromeans v. State, 59 Tex. Cr. 611, 
129 SW 1129. 


Wyo.—State v. Wilson, 32 Wyo. 37, 
228 p $03, 805 [cit Cyc.]. 


27. Sparkman v. State, 84 Fla. 151, 
92 S 812; Dannelly v. State, 80 Fla. 
7738, 87 S 44; Bell v. State, 61 Fla. 6, 54 


558, 


33 Okl, 
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out separate offenses of assault with intent to rape 
a female of previous chaste character and such an 
assault upon any female.?° 
previous chastity of the female is essential to con- 
stitute the offense,” or is not essential,?? dependent 
upon which provision is made the basis of a particu- 


Under such statutes, the 


Where the female is below the age 


of consent,?* the fact that she is married at the time 
the offense is committed is immaterial.?* 


[§ 40] 4. Elements of the Offenses—a. Titeate 
The specific intent to commit rape is an essential ele- 
ment both of attempt to rape?® and of assault with 
intent to rape.*°® 
men?’ or gist?® of these offenses. 
intent must be to have intercourse with the female 
without her consent and against her will, by force 
overcoming her resistance,?® unless she was uncon- 
scious, insane, or of such an age that she was ineapa- 


The required intent is the grava- 
Specifically, the 


S799; State v. Andreason, 44 Ida. 396, 
257 P 370. 


28. Peo. v. Parker, 74 Cal. A. 540, 
241 P 401; Peo. v. Reiner, S38 TUL he 
170 NE 232: Peo. v. Fathers, 322 sani 
424, 153 NE 704; Peo. v. Makovicki, 
316 Ill, 407, 147 NE 393; Peo. v. Pet- 
ae 234 Mich. 282, 207 NW 920. 


29. nay Tee v. State, 185 Ala. 
be on S_ 295 [rev 8 Ala, A. 277, 62 S 

69]; Pumphrey vy. State, 156 Ala. 
O3. 47 S$ 156; Jones v. State, 90 Ala. 
628, 8 S 383, 24 AmSR 850; 
Vv. State, 87 Ala. 85, 6S 371; Lewis 
v. State, 35 Ala. 380; Curry v. State, 
23 Ala. A. 140, 122 s 303; Taylor v. 
State, 20 Ala. A. 161, 101 S 160; Bur- 
ton vy. State, 8 Ala. A. 295, 62 S 394. 


Ariz.—Dagegs v. Terr., 11 Ariz. 446, 
94 P 1106. 


Ark.—Braswell v. State, 280 SW 
367; Snetzer v. State, 170 Ark. 175;.279 
Sw 95, Brock. v. State, 168 Ark. 302, 
270 SW 98; Pleasant v. State, 13 Ark. 
360; Charles v. State, 11 Ark. 389. 


Cal.—Peo. v. Fleming, 94 Cal. 308, 
29 P 647; Peo. v. Manchego, 80 Cal. 
306, 22 Pp’ 223; Peo. v. Parker, 74 Cal. 
A. 540, 241 P 401; Peo, v. Norrington, 
55 Cal. A. 103, 202 P 932; Peo. v. Col- 
lins, 5 Cal. A. 654, 91 P 158. 


Colo.—Harlan vy. Peo., 32 Colo. 397, 
76 P 792. 


Del.—State v. Greco, 30 Del. 140, 104 
A 637; State v. Truitt, 21 Del. 466, 
MA . 790; State v. Smith, 14 Del. 588, 


Fla.—Sparkman v. State, 84 Fla. 
151, 92 S 812; Dannelly v. State, 80 
Fla. 173, 87S 44; Bell v. State, 61 Fla. 


6,548 799; Rushton v. State, 58 Fla. 
94, 50 S 486; Clark v. State, 56 Fla. 
46, 47 S 481 

Ga. dv. State, 124 Ga. 784, 
53 SH 320: Dorsey y. State, 108 Ga. 


477, 34 SE 135; Gaskin v. State, 105 
Ga... 631,32 SE 633; Tiller v. State, 
101 Ga. 782, 29 SE 424; Johnson v. 
State, 63 Ga. 355; Joice v. State, 53 
Ga. 50; Taylor v. State, 50 Ga. 79; 
Nichols v. State, 38 Ga. AS 97, 142 SE 
nat ene vy. State, 2 Gh. A. 41, 58 


44 Ida, 
396, "257 P 370; State v. Niel, 13 om 
539, 90 P 860, 91 P 318. 


Tll.—Peo.. v.. Reiner, 338 Il. 117, 170 
NE 232; Peo. v. Fathers, 322 Ill. 424, 
153 NEY 704; Peo. v. Cieslak, 319 Ill. 
221, 149 NE 815; Peo...v. Makovicki, 
316 Ill. 407, 147 NE 393; Newman 
v. Peo., 223 il. 324, 79 NE 80; Franey 
v. Peo., 210 111. 206, 71 NE 443; Ste- 
vens v., Peo., 158 T1. 111, 41 NE 856; 
Barr v. Peo., 113 Ill. 471 


Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584; White v. State, 136 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 40] 


ble of consenting,®° and without such an intenti there 
can be no assault with intent to rape.*! 
there must be an intent to penetrate®? and an intent 
to produce emissio seminis,** and an actual produe- 
tion thereof, without the intent to penetrate, is not 
It is not necessary that it be intended 
to use force to overcome all resistanee.*® 


sufficient.?4 


308, 36 NE 274; 
Ind. 255, 59 NE 8 


Iowa.—State v. ne ees 167 Iowa 
334, 149 NW 452; State v. Nathoo, 152 
Towa 665, 133 NW 129; State v. Je- 
rome, 82 Towa 749, 48 NW 722; State 
v. Kendall, 73 Iowa 255, 34 NW 843, 
5 AmSR 679; State v. Canada, 68 
Iowa 397, 27 NW 288; State v. Hager- 
man, 47 Towa 151. 

Seine Vv. 
205 P 644 


Ky. SS aawnae, v. Com., 104 SW 263, 
31 KyL 828. 


Mass.—Com. v. Merrill, 14 Gray 415, 
77 AmD 3836. 


Mich.—Peo. v. Petty, 234 Mich. 283, 
207 NW 920; Peo. v. Dowell, 136 Mich. 
306, 99 NW 233. Peo. V¥. Ricketts, 108 
Mich. 584, 66 NW 483. 


Minn.—State v. Krantz, 
114, 164 NW 579. 


Miss.—Austin vy. State, 48 S 817. 


Mo.—State v. Williams, 22 SW (2d) 
649, 652 [cit Cyc]; State v. Merricks, 
18 SW (2d) 23; State v. Knoch, 14 SW 
(2d) 424; State v. McChesney, 185 
SW 197; State v. Pierce, 243 Mo. 524, 
147-SW 970; State v. Espenschied, 212 
Mo. 215, 110 SW 1072; State v. Neal, 
178 Mo. 63, 76 SW 958; State v. Hay- 
den, 141 Mo. 311, 42 SW 826; State 
v. Scholl, 130 Mo. 396, 32 SW _ 968; 
State v. Whitsett, 111 Mo. 202, 19 Sw 


olistes v. State, 59 


Moore, 110 Kan, 732, 


138 Minn. 


1097; State v. Owsley, 102 Mo. 678, 15 
re 137; State v. Eslick, (A.) 216 NW 


Nebr.—Dunn v. State, 58 Nebr. 807, 


79 NW 719; Skinner v. State, 28 Nebr. 
814, 45 NW 53; Garrison v. Peo., 6 
Nebr. 274. 


Nev.—State v. Lung, 21 Nev. 209, 28 
P 235, 37 AmSR 505. 


N. Y.—Peo. v. Quin, 50 Barb. 128; 
Peo. vy. Kirwan, 22 NYS 160; Reynolds 
v. Peo., 41 HowPr ole Peo. v. Clark, 
3°N. Y. Cr. 280. 


N. C.—State v. Hill, 181 N. C. 558, 
107 SE 140; State v. Smith, 136 N. 
Ce oes ae SE 336; State v. Deberry, 
123 N 703, 31 SE 272; State v. Jef- 
freys, iit N. GC. 743, 23 SE 175; State 
v. Massey, 86 N. C.’ 658, 41 AmR 478; 
State v. Brooks, 76 N. C. 1; State 
v. Martin, 14 N. C. 329. ; 


N. D.—State v. Owens, 26'N. D. 329, 
144 NW 439. 


Oh.—State v. Schwab, 109 Oh. St. 
532, 1438 NE 29; Patterson v. State, 21 
Ohne Cir Ct 184, HROhe Cips Dee: 602; 
Blannett v. State, 8 Oh. Cirsa@t 313, 
4 Oh. Cir. Dec. 32. 


Okl.—Rose v. State, 32 Okl. Cr. 
240 P 754. 


Pa.—kKelly v. Com., 1 Grant 484; 
Com. v. Force, 12 Pa. Dist. & Co. 143. 


Philippine.—U. S. v. Solar, 1 Phil- 
ippine 358. 


Tenn.—Rhodes v. State, 1 Coldw. 
351; State v. Rimmer, 3 Thomps. Cas. 
383. 

Tex.—Thompson v. State, 43 Tex. 
583; Pefferling v. State, 40 Tex. 486; 
Southerland v. State, 111 Tex. Cr. 60, 
11 SW (2d) 314; Vinsen v. State, 103 
Tex. Cr. 235, 277 SW 644; Holloway 
v. State, 54 Tex. Cr. 465, 113 SW 928; 
Freeman v. State, 52 Tex, Cr. 500, 107 
Sw 1127; Gollins v. State, 52 "Tex. 
Cr. 455, 107 SW 852; Cotton v. State, 
52 Tex. Cr. 55, 105 ‘Sw 185; Warren 
v. State, 51 Tex. Cr. 598, 103 SW 888; 
Scott v. State, 51 Tex. cr. 5, 100 Sw 
159; 


294, 


Fewox v. State, 49 Tex. Cr. 172,. 


RAPE 


Further, 


There 


90 SW 178; Mason v. State, 47 Tex. 
Cr. 408, 88 SW 689; Barnett v. State, 
42 Tex. Cr. 302, 62 SW 765; Walton 
v. State, 29 Tex. A. 168, 15 SW 646; 
Reagan v. State, 28 Tex. A. 227, 12 SW 
601, 19 AmSR 8383; Brown v. State, 
at Tex. A> 330; 11’ SW 412; Carroll 
v. State, 24 Tex. A. 866, 6 SW 190; 
McGee v. State, 21 Tex. A. 670, 2 Sw 
89; Jones v. State, 18 Tex. A. 485; 
Thomas v. State, 16 Tex. A. 535; 
Peterson vy. State, 14 Tex. A. 162; 
Sanford v. State, 2s OR ey Ar td Ory 
Saddler-v. State, 12 Tex. A. 194; Irv- 
ing v. State, 9 Tex. A. 66. 


Utah.—State v. McCune, 
UO; Oude? 818. 


Va.—Woodson v. Com., 107 Va. 895, 
59 SE 1097; Glover v. Com., 86 Va. 
382, 10 SE 420. 


Wash.—State v. Pilegge, 61 Wash. 
264, 112 P 263. 


Wis.—Taylor v. State, 180 Wis. 577, 
193 NW 353; Skulhus v. State, 159 
Wis. 475, 150 NW 503; Bannen _ v. 
ote 115 Wis. 3175.00 NW 107, 965. 

o.—State v. Wilson, 32 Wyo. 87, 
998 p “$03, 805 [cit Cyc]. 

Eng.—Rex v. Lloyd, 7 C. & P. 318, 
32 ECL 633, 1738 Reprint 141; Reg. v. 
WERE 4 B, & E967, 176) Reprint 


16 Utah 


30. Incapacity to consent see infra 
§§ 45, 46 

31. Ala—Brooks v. State, 185 Ala. 
Bon, S 295 [rev 8 Ala. A. 277, 62 S 


Ark.—Quinn v. State, 84 SW 505. 


Fla.—Sparkman v. State, 84 Fla. 
151, 92 S 812; Dannelly v. State, 80 
Fla. 773, 87 S 44; Rushton v. State, 
58 Fla. 94, 50 S 486. 


Ga.—Sutton v. State, 123 Ga. 125, 51 
SE 316; Nichols v. State, 38 Ga. A. 
97, 142 SE 747. 


Ill. Peo. v. Cieslak, 319 Ill. 221, 
149 NE 815; Newman v. Peo., 223 Ill. 
324, 79 NE 80; Franey v. Peo., 210 
Tll.. 206, 71 NE 443; Stevens v. Peo., 
158 Ill. 111, 41 NE 856. 


Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584; Hollister v. State, 156 
Ind. 255, 59 NE 847. 


Iowa.—State v. Biggs, 93 Iowa 125, 
61 NW 417. 


Mass.—Com. v. Merrill, 14 Gray 415, 
77 AmD 336. 


Miss.—EHasterling v. State, 120 Miss. 
404, 82 S 306. 


N. Y.—Peo. v. Clark, 3 N. Y. Cr. 280. 
C.—State v. Hill, 181 N. C. 558, 


N. 
107 SE 140. 


Tenn.—Rhodes v. State, 1 Coldw. 
Hes State v. Rimmer, 3 Thomps. Cas. 
83. 


Tex.—Pefferling v. State, 40 Tex. 
486; Montgomery v. State, 97 Tex. 
Cr 503, 262 SW 755; Shields v. State, 
39 Tex. Cr. 18, 44 Sw 844; Irving v. 
State, 9 Tex. A. 66. 


Va.—Woodson v. Com., 107 Va. 895, 
59 SE 1097. 


Wyo.—State v. Wilson, 32 Wyo. 37, 
228 P 803. 

[a] Mere efforts to persuade, un- 
accompanied by an intent to accom- 
plish the sexual act by force, does 
not amount to an assault with intent 
to rape. Brooks v. State, 185 Ala. 1, 
64 S 295 [rev 8 Ala. A. 277, 62 5S 569]; 
Quinn vy. State, (Ark.) 84 SW 505: 
Sparkman v. State, 84 Fla, 151, 92 S 
812; 


Dannelly v. State, 80 Fla. 13," 
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must** and need only®? be an intention to use such 
force as may be necessary to accomplish the object, 
and dn intent to overcome resistance if made;** so 
that the fact that the female yields does not neces- 
sarily negative the fact that defendant intended to 
use force to overcome her resistance, if necessary.*® 
The required intent need be present only for an in- 


iy S 44; Rushton v. State, 58 Fla. 

50S 486; Sutton v. State, 123 Ga. 
135, 561 SE 316: Nichols y. State, 38 
Ga, A. 97, 142 SE 747; Newman v. 
Peo., 223 T1l. 324; 79 NE "80; Franey v. 
Peo., 210 Il. 206, 71 NE 443: Stevens 
v. Peo., 158 Tl. iil) 41 NE 856; Rahke 
v. State, 168 Ind. 615, 81 NE 584; Hol- 
lister v. State, 59 Ind. 256, 59 NE 847; 
State v. Biggs, 93 Iowa 125, 61 NW 
417; Com. v. Merrill, 14 Gray (Mass.) 
415, 77 AmD 3386; Baster ling v. State, 
120 Miss, 404, 82 S 306; Peo. v. Clark, 
BIN. Xe Or} 280; Montgomery Vv. State, 
97 Tex. Cr. 503, 262 SW 755; Shields 
v. State, 39 Tex, Cr, 13, 44 SW 844; 
Woodson v. Com., 107 Va. 895, 59 SE 


[b] Licentious conduct or even 
violent familiarity, in an effort to in- 
duce a female to yield, will not war- 
rant conviction of assault with in- 
tent to rape, without proof of intent 
to have carnal knowledge by force 
and against her will. Peo. v. Cieslak, 
319 Ill. 221, 149 NE 815. 


[c] “Assault to have improper 
connection” distingnished.—There is 
a distinction between an “assault to 
commit a rape” and an “assault with 
an intent to have improper connec- 
tion.” Any such obscene or indecent 
familiarity with the person of a fe- 
male against her will, when the lat- 
ter is the extent of the purpose and 
intent of the aggressor, is an aggra- 
vated assault, and whatever may be 
the cause, or brutal, abusive char- 
acter of the assault, if it appears from 
the evidence that it was not the ob- 


ject or intent of the aggressor to ac-- 


complish his desired purpose by force, 
against the will, and without consent, 
then the more aggravated offense has 
not been .committed. Pefferling v. 
State, 40 Tex. 486; Irving v. State, 9 
Tex. A. 66. 


Abandonment of purpose as indica- 
tive of lack of intent to use force see 
infra § 49. 


32. State v. Wilson, 32 Wyo. 87, 228 
P 803. ; 

33. State v. Wilson, supra. 

34. State v. Wilson, supra. 

35. State v. Moore, 110 Kan. 732, 
205 P 644; State v. Pierce, 243 Mo. 


524, 147 SW 970. 


36. Colo.—Harlan v. Peo., 
397, 76 P 792. 


Ga.—Johnson v. State, 63 Ga. 355. 


Ill.—Franey v. Peo., 210 Ill. 206, 71 
NE 4438. 


Ind. Ea v. State, 168 Ind. 615 
81 NE 584. 


Oh.—Patterson v. State, 21 Oh. Cir. 
Ct. 184, 11.Oh. Cir. Dee. 602 


Tex.—Cotton v. State, 52 Tex. Cr. 
55, 105 SW 185; Scott v. State, 51 
Tex: Cr. 5, 100 SW 159; Fewox v. 
State, 49 Tex. Cr. 172, 90 SW. 178; 
Dina v. State, 46 Tex. Cr. 402, 78 Sw 
229; Caddell v. State, 44 Tex. Cr. 213, 
70 Sw 91; Sanford v. State, 12 Tex. 
A. 196; Saddler v. State, 12 Tex. A. 
194; Irving v. State, 9 Tex. A. 66. 

87. State v. Moore, 110 Kan. 7382, 
205 P 644; State v. Pierce, 243 Mo. 
524, 147 SW 970. 

38. State v. Owens, 26 N. D. 329, 
144 NW 439. 

89. State v. Owens, supra. 

Intercourse with consent after re- 
sistance as assault see infra § 43 
text and note 76. 


32 Colo. 


~ 
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stant,*° and it may be inferred from the circum- 


stances.*1 If a man lays violent hands on a woman 
with intent, not to ravish her, but to seduce her, he 
is guilty of simple assault and battery.*” 


[§ 41] b. The Overt Act**—(1) In Attempts. 
To constitute an attempt to rape, it is essential that, 
coupled with the intent to commit the offense,** there 
be some overt act, beyond mere preparation, in fur- 
therance of the intent;*® and there must be an ac- 
tual or apparent present ability to complete the 
erime.*® While it has been held that an assault is 
not necessarily involved in an attempt to commit 
rape,*” that a battery is not necessary to constitute 
the offense,4® and that the overt act need not amount 
to a technical trespass,*® there is also authority that 
an assault is essential to commit the offense.®°° Mere 
indecent advanees, solicitations, or importunities do 
not amount to an attempt.®? 


[§ 42] (2) In Assaults with Intent To Rape. 


40. Brooks vy. State, 8 Ala. A. 277, 51. 
62 S 569 [rev.on other grounds 185 | 380. 
Ala. 1, 64 S 295]; Peo. v. Norrington, 
55 Cal. A. 108, 202 P 932. 

[a] Time of intent.—The intent 
‘essential to constitute the crime to 
rape need not exist at the very time 
accused violently put his hands on the 
prosecutrix, but the intent may have 
existed at another time during the as- 
sault. Brooks v. State, 8 Ala. A. 277, 
62S 569 [rev on other grounds 185 Ala. 
1, 64 S 295]. 52. 

41. And see infra § 131. 53. 


° 42. Peo. v. Manchego, 80 Cal. 306, /140, 122 S 303. 
22, P. 223. 


43. Overt act in attempts gener- 
ally see Criminal Law § 93. 


44. See supra § 40. 


To 


P 307. 
14 SW 657. 


240 P 754; 


21 SW (2d) 172; 


RAPE 


Ala.—Lewis v. State, 
Kan.—In re Lloyd, 51 Kan. 501, 33 
Mo.—State v. Harney, 101 Mo. 470, 


Nev.—State v. Pierpoint, 
173, 147, Pe2T4>[quot! Cyc]. 5 

Okl. —Rose v. State, 32 Okl. Cr. 294, 
Weaver v. State, 16 Ok1. 
Cr. 564, 185 P 447 [quot Cye]. 


See supra § 40. 
Ala.—Curry v. State, 23 Ala. A. 


Ark.—Begley v. State, 180 Ark. 267, 
Snetzer v. State, 170 
Ark: 175, 279 SW 95 
168 Ark. 302, 270 SW 98; 


[§§ 40-42 


constitute an assault with intent to rape, there must 
be, coupled with the required intent,®* an overt act 
amounting to an assault upon the female.®* An as- 


sault for this, as for other purposes,** is an attempt 


or offer with force or violence to do corporal injury. 
to another,®® although to constitute an assault it is 
not essential that there shall be a direct attempt at 
violence.®* Mere preparation®’ or solicitation®® is 
not sufficient; but there is also-authority that prep- 
arations coupled with an intent, with the present 
means of carrying it out, are sufficient to complete 
the offense.®®. It has also been held that there must 
be an assault which is the beginning of an attempt to 
rape,®° and there must be a present ability to commit 
a battery.! Generally, the assault may consist of 
any act tending to an injury, accompanied by cir- 
cumstances denoting an intent, coupled with a pres- 
ent ability, to use violence against the person, wheth- 


35 Ala.{Cromeans v. State, 59 Tex. Cr. 611. 
129 SW -1129; Collins v. State, 52 
Tex. Cr. 455,'107 SW 852; Hudson 
v. State, 49 Tex. Cr. 24, 90 SW 177; 
Carter v. State, 44 Tex.-Cr. 312, 70 
SW 971; Marthall v. State, 34 Tex. 
Cr. 22, 36 SW 1062; Burney v. State, 
21 Tex. A. 565, 1 SW 458. 

Va.—Woodson v. Com., 107 Va. 895, 
59 SE 1097. 

Wis.—Taylor v. State, 180 Wis. 577, 
1/193 NW 353; Skulhus v. State, 159 
Wis. 475, 150 NW 508. 

Wyo.—Ross v. State, 16 Wyo. 285, 
93 P 399, 94 P 217, 

54. “Assault” defined see Assault 
fand Battery § 173. 

Elements of assault see Assault and 
Battery §§ 177-191. 


38 Nev. 


Brock v. State, 
Douglass 


45. Ala.—lLewis v. State, 35 Ala. 


380 
Kan.—In re Lloyd, 51 Kan. 501, 33 
BP) 307. 
. Ky.—Payne v. Com., 110 SW 311, 33 
KyL 229. 
Mo.—State v. Harney, 101 Mo. 470, 
14 SW 657. 


Nev.—State v. Dawson, 45 Nev. 255, 
201 P 549 [cit Cyc]; State v. Pier- 
point, 38 Nev. 173, 147 P 214 [quot 
Cyc]: State v. Lung, 21 Nev. 209, 28 
P 235, 37 AmSR 505. 


Okl.—Clinksecales v. State, ce 
288 P 348; Rose v. State, 32 Okl. 
294, 240 P 754; Weaver v. State, ri 
OkI. Cr. 564, 185 P 447 [quot Cyc]. 


Pa.—Kelly v. Com., 1 Grant. 484. 


Philippine.—U. S. v. Guzman, 4 
Philippine 196. 


Va.—Glover v. Com., 86 Va. 382, 10 
SE 420. 


[a] Attempted administration of 
exciting drug is mere preparation, and 
does not constitute the required overt 
act. State v. Lung, 21 Nev. 209, 28 P 
235, 37 AmSR 505. And see infra § 46. 


{b] Offense is committed where a 
man lays han'‘ds on a female and makes 
an effort to drag her away for the 
purpose of having sexual intercourse 
with her against her will. State v. 
Montgomery, 63 Mo. 296. 

46. State v. Pierpoint, 38 Nev. 173, 
147 P 214 [quot Cyc]; Weaver v. 
State, 16 Okl. Cr. 564, 185 P 447 [quot 
Cyc]. 

47. See supra § 34 text and note 57. 

48. Bowmer vy. State, 157 Tenn. 124, 
6 SW (2d) 326 


49, ae v. Com., 110 SW 8311, 33 
KyL 229. 
50. See supra § 34 text anid note 58. 


v. State, 105 Ark. 218, 150 SW 860, 
42 LRANS 524; Williams v. State, 88 
Ark, 91, 113 Sw TOO Anderson Vv. 
State, 77 Ark. 37, 90 SW 846 


Cal.—Peo. v. Green, 1 Cal. A. 432, 82 
P 544. 


Colo.—Dickens vy. Peo., 60 Colo. 141, 
152 P 909. 


Del.—State v. Greco, 30 Del. 140, 104 
AN Gols 


Ga.——Gaskin v. State, 105 Ga. 631, 31 
SE 740. 


Il1.—Peo. v. Makowicki, 
147 NB 393; Donovan v. Peo., 
520, 74 NE 772. 

Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584; Hollister v. State, 156 Ind. 
255,159 NE 847. 

Iowa.—State v. 
334, 149 NW 452. 


316 Ill. 407, 
215 Ill. 


Harrison, 167 Iowa 


Mich.—Peo. v. Dowell, 136 Mich. 
306, 99 NW 23: 
Minn.—State v. Krantz, 138 Minn. 


114, 164 NW 579. 


Mo.—State v. Comer, 296 Mo. 1, 247 
SW 179; State v. Riseling, 186 Mo. 
521, 85 SW 3872; State v. Williams, 22 
SW 649, 650 [cit Cye]. 


Nebr.—Garrison v. Peo., 6 Nebr. 274. 


N. C.—State v. Hill, 181 N. C. 558, 
107 SE 140; State v. Jeffreys, LET AING 
Cr %43, 28 SE 175. 


N. D.—State v. Owens, 26 N. D. 329, 
144 NW 439 


Oh.—-State v. Schwab, 109 Oh. St. 
532, 148 NE 29; Fox y. State, 34 Oh. 
St. 377; Martin v. Bhat es, 13 Oh, Cir. 
Ct. 604, 7 Oh. Cir. Dec. 564 


Ss. C.—State v. Sanders, 92 S. C. 427, 
75 SE 702, 42 LRANS 424. 


Tex.—Vinsen v. State, 102 Tex. Cr. 
235, 277 SW 644; Charles v. State, 81 
Tex. Cr. 457, 196 SW 179; Taff v. 
State, 69 Tex. Cr. 528, 155 SW 214; 


55. Ark.—Begley v. State, 180 Ark. 
267, 21 SW (2d) 172; Anderson Vv. 
State, 77 Ark. 37, 90 Sw 8 


Conn.—State v. Wells, “3 eke 210. 


Del.—State v. Greco, 30 Del. 140, 104 
A 637; State v. Truitt, 21 Del. 466, 
62 A 790. 


pee reo rer v. State, 
255, 59 NE 8 


N. oe Vv. Peo.,.1 Hill 351. 


56. State v. Smith, 80 Mo. 
Hays v. Peo., 1 Hill (N. Y.) 351. 


57. Snetzer v. State, 170 Ark. 175, 
279 SW 9; Douglass y. State, 105 
Ark. 218, 150 SW 860, 42 LRANS 524; 
Williams v. State, 88’ Ark. Chip ea eils3 Sw 
799; Anderson v. State, 77 Ark. 37, 
909 SW 846; Gaskin v. State, 105 Ga. 
631, 31 SE 740; ea State, 156 
Ind. 255, 59 NE 847. 


156 Ind. 


516; 


58. a elnaied v. State, 56 Fla. 
46, 47 S 481 

Ga.—Tiller v. State, 101 Ga. 782, 
29 SE 424 


Iowa. — State v. Biggs, 93 Iowa 125, 
61 NW 


Mich. oe v. Dowell, 136 Mich. 306, 
99 INW 28. 


Miss.—Hasterling v. State, 120 Miss. 
404, 82 S 306. 

Mo.—State vy. Pierce, 243 Mo. 524, 
147 SW 970. 


S. C.—State v. Saniders, 92 S. C. 427, 
75 SE 702, 42 LRANS 424. 


59. State v. Merricks, (Mo.) 18 SW 
(2d) 23; State v. Knoch, (Mo.) 14 SW 
(2a) 424: State v. Shroyer, 104 Mo. 


441, 16 Sw 286, 24 AmSR 344; 
v. Smith, 80 Mo. 516; 
gomery, 63 Mo. 296 

60. Pacts wy State, 170 Ark. 175, 
279 SW 


"61, ERR v. State, 34 Tex. Cr. 
22, 36 SW 1062. 


State 
State v. Mont- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 42-44] 


er there is any battery or not,*? for in fact there may 
be an assault with intent to commit rape without any 
battery.°* But in some jurisdictions the statute pun- 
ishes assault and battery with intent to rape,®* and 
under these statutes a battery is essential to consti- 
‘tute the offense.°® It has been held that the assault 
must be such that, if the assailant’s purpose were 
accomplished, it would be rape;°® but there is also 
authority that the offense is committed where it is 
impossible for the assailant to accomplish his pur- 
pose.®? Neither exposure of the man’s person nor 
a spoken demand, for intercourse is necessary to con- 
stitute the offense.*§ 


Assault with deadly weapon. Statutes sometimes 
punish the assaulting of a female with a deadly weap- 
on or by other means or force likely to produce death 
or great bodily harm with intent to ravish;®® and 
to convict under such a statute the assault must have 
been so made as to come within the statute.*° 

[§ 43] c. Want of Consent. A want of consent 
on the part of the female is an essential element of 
the offenses of attempt to rape or assault with intent 


62. 87 Ala. 


RAPE 
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to rape.7?_ Neither of these offenses can be commit- 
ted where the female consents,’ unless there are ¢ir- 
cumstances which make her consent immaterial.7* 
If the female merely consents to familiarities with 
her person and requests for sexual intercourse, an 
effort to force her constitutes assault with intent to 
rape;’* and where she consents to intercourse upon 
certain conditions, an effort to force her without com- 
plying with the conditions constitutes this offense.7® 
If the female resists for a time but finally consents 
to intercourse, the man is guilty of assault with in- 
tent to commit rape.*® 


[§ 44] d. Force and Resistance. Force on the 
part of the man and resistance on the part of the fe- 
male are essential elements of the crimes of attempt 
to rape and assault with intent to rape.‘ 


Force. Force is an essential element of these of- 
fenses.** To constitute assault with intent to rape, 
the force employed must be such as may be reasonably 
supposed to be sufficient to overcome the female’s re- 
sistance, considering the relative strength of the 
parties, and other circumstances of the case;7® but 


217 NW 749; Peo. v. “Marrs, 125 Mich. 


85, 6 S 371 
Ariz.—High y. Terr., 12 Ariz. 146, 
100 P 448. 


Del.—State v. Smith, 14 Del. 588, 
33 A 441. 
Ga.—Goldin v. State, 104 Ga. 549, 


30 SE 749; Jackson v. State, 91 Ga. 
322, 18 SE 132, 44 AmSR 25; Watkins 
v. State, 68 Ga. 832. 

Iowa.—State v. Sherman, 106 Iowa 
684, 77 NW 461; State v. McDevitt, 69 
Iowa 549, 29 NW 459. 


Mass.—Com. v. Thompson, 116 
Mass. 346. 

Mo.—State v. Comer, 296 Mo. 1, 247 
SW 179; State v. Riseling, 186 Mo. 
521, 85 SW 3872; State v. Smith, 80 
Mo. 516. 

N. Y.—Hays v. Peo., 1 Hill 351. 

N. C.—State v. Garner, 129 N. C. 


536, 40 SE 6; State v. Neely, 74 N. C. 
425, 21 AmR 496. 


Tex.—McAvoy v. State, 41 Tex. Cr. 
56, 51 SW 928; Dibrell v. State, 3 Tex. 
A. 456. 


63. Goldin v. State, 104 Ga. 549, 
30 SE 749; State v. Johnson, 133 Iowa 
38, 110 NW 170; State v. Miller, 124 
Towa 429, 100 NW 334; State v. Des- 
mond, 109 Iowa 72, 80 NW 214; State 
Vv. McDevitt, 69 Iowa 549, 29 NW 459; 


Com. v. Thompson, 116 Mass. 346. 
And see cases supra note 62. 

64. See statutory provisions. 

65. Rahke v. State, 168 Ind. 615, 
81 NE 584; Murphy v. State, 120 Ind. 
115, 22 NE 106; Com. v. Force, 12 Pa. 


Dist. & Co. 143; Wilson vy. State, 103 
Tenn. 87, 52 SW 869. 


66. Peo. v. Makovicki, 
147 NE 393. 
67. Com. v. Shaw, 134 Mass. 221. 


[a] Thus a man may be convicted 
of assault upon a female with intent 
carnally to know her, although in mak- 
ing the assault he threw her into such 
a position that it was impossible to 
accomplish his purpose of ravishing 


316 Ill. 407, 


her. Com, v. Shaw, 134 Mass. 221. 
68. Dickens v. Peo., 60 Colo. 141, 
1b 2P 9:09. 
69. See statutory provisions. 
‘seen Humphries v. State, 5 Mo. 
203. 
71. <Ala.—Curry v. State, 23 Ala. 


A. 140, 122 S 303. 
Cal.—Peo. v. Brown, 47 Cal. 447. 
Ga.—Jackson v. State, 114 Ga. 861, 
10 SE 989. : 


Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 

Nebr.—Hall v. State, 40 Nebr. 320, 
58 NW 929. 

Tex.—Cotton y. State, 52 Tex. Cr. 
55, 105 SW 185; Langan v. State, 27 
Tex. A. 498, 11 SW 521. 

72. Cal.—Peo. v. Brown, 
447, 

Ga.—Jackson v. State, 114 Ga. 861, 
40 SE 989. 

Ill.—Adams v. Peo., 179 Ill. 633, 54 
NE 296; Stevens v. Peo., 158 Ill. 111, 
41 NE 856. 

Ind.—Rahke vy. State, 168 Ind. 615, 
81 NE 584. 


Mo.—Linville v. Green, 123 Mo. A. 
289, 102 SW 67. 

N. Y.—Peo. v. Bransby, 
525. 

Oh.—State v. Schwab, 109 Oh. St. 
532, 1438 NE 29; Smith v. State, 12 Oh. 
St. 466, 80 AmD 355; Martin v. State, 
mie Cir, 1Cta 6G04yen Oh: Cire, Dec: 
564. 

Tex.—Freeman v. State, 52 Tex. Cr. 
500, 107 SW 1127; Cotton v. State, 52 
Tex. Cr: 55, 105 SW 185. 

Utah.—State v. McCune, 
170, 51 P 818. 

Wis.—Hull v. State, 22 Wis. 580. 

Wyo.—Ross v. oe 16 Wyo. 285, 
93 P 7399, 94 P 21 

Hng.—Reg. v: Pout $1 Con Goes 
589, 34 ECL 507, 173 Reprint 630; Reg. 
Vv. Banks, EPMO is, 12 BGs 34 ECL. 899, 
173 Reprint 624. 

“There can be no petten evidence of 
willingness than consent.” State v. 
Schwab, 109 Oh. St. 532, 541, 143 NH 
29, 

73. Incapacity to consent see infra 
§§ 45-47. 


Fraud and surprise see infra § 48. 


A Tamale 
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74. Johnson v. Peo., 197 Ill. 48, 64 
NE 286. 
75. State v. Long, 93 N. C. 542. 


Ark.—Paxton v. 108 


76. 
Ark. 316,, 157%, SW 396; 

Fla.—Gadsden v. State, 77 Fla. 627, 
82 S 50. 

Ga.—Mathews v. State, 101 Ga. 547, 
29 SH 424. 

Ill.— Dickey v. McDonnell, 41 Ill. 62. 

Iowa.—State v. Pilkington, 92 Iowa 
92, 60 NW 502; State v. Atherton, 50 
Towa 189, 32 AmR 134; State v. Cross, 
12 lowa 66, 79 AmD 519. 


Mich.—Peo. v. Wojt, 241 Mich. 597, 


State, 


376, 84 NW 284. 


Minn.—State v. Bagan, 
285, 483 NW 5. 


Mo.—State v. Cunningham, 100 Mo. 
382, 12 SW 376. 


Vt.—State v. Hartigan, 32 Vt. 607, 
78 AmD 609. 


Wis. Se v. State, 180 Wis. 577, 
193 NW 35 


En ieee Vi, Hallett, -9 (Crees 
748, 38 ECL 433, 173 Reprint 1036. 


[a]. Theory of rule.—‘In cases of 
assault with intent to rape, the rule 
seems to be that if the woman re- 
sists for a time, but finally consents, 
the man. may be convicted of the 
offense charged upon the theory that 
subsequent yielding and consent can 
not relate back and cover preceding 
acts.” Gadsden v. State, 77 Fla. 627, 
629, 82 A 50, 51. 


41 Minn. 


77. See text and notes infra this. 
section. 

78. Ala.—Toulet v. State, 100 Ala. 
72, 14 S 403; Cues, v. State, 23 Ala. 
A. 140, 122 S 303. 

Ark. peers: v. State, 180 Ark. 267, 
21 SW (2d) 172. 

Ga.—Jackson v. State, 114 Ga. 861, 
40 SE 989. 

GLb. 


Ind.—Rahke v. State, 168 Ind. 
81 NE 584. 


Minn.—State v. Krantz, 138 Minn. 
114, 164 NW 579. c 

Oh.—State v. Schwab, 109 Oh. St. 
532, 1438 NE 29. 

Oki.—Rose v. State, 32 Okl. Cr. 294, 
240 P 754. 


Tex.—Hiley v. State, 55 Tex. Cr. 1, 
114 SW 7938; Collins v. State, 52 Tex. 
Cr. 455, 107 SW 852; Cotton v. State, 
52 Tex. Cr. 55, 105 SW 185; Fewox 
Vv. State, 49 Pex: Cr. 172) 90 SW 17se 
Barnett v. State, 42 Tex. Cr. 302, 62 
SW 765. 

Va.—Woodson v. 
895, 59 SE 1097. 

Wash.—State v. Pilegge, 61 Wash. 
264, 112 P 263. 


“The use of force in an endeavor to 
have carnal knowledge of a woman, 
tends to show an intent to commit 
rape.” State v. Krantz, 138 Minn. 114, 
117, 164 NW 579. 

Necessity of battery see supra § 42. 

Force in rape generally see supra. 
§ 28. 

79. Conger v. State, 63 Tex. Cr. 
312, 140 SW 1112; Hiley v. State, 55 
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the force need not be such as to overcome any resist- 
ance offered or any and all resistance which might be 
offered.8° To constitute an attempt to rape, if force 
was in fact used in an effort to have intercourse 
against the female’s will, it is not necessary that the 
amount of force used be reasonably calculated to 
overcome resistance, or all resistance, or that it be 
sufficient or reasonably sufficient to overcome resist- 
ance.®! In fact, for this offense, the force must have 
failed, so as not to amount to rape or an assault with 
intent to rape.®? 


Resistance. Resistance on the part of the female 
is an essential element of these offenses,** unless there 
are circumstances which make resistance unneces- 
sary.84 Where the female resists for a time, but 
finally yields, the man is still guilty of assault with 
intent to rape.8®> The test of sufficient resistance is 
a resistance to the limit of the female’s ability to 
resist ;8® or a resistance proportionate to the occa- 
sion,’? having in mind the relative physical strength 
of both parties;®® or, as stated otherwise, the fe- 
male’s resistance must show the utmost effort on her 
part to resist the assault, taking into consideration 
the relative strength and size of the parties and the 
surrounding circumstances.8® Where both the nec- 
essary intent and the overt. act are present,®° it is 
not necessary that the female exercise the same 
amount of resistance which is required in cases of 
completed rape.*? 

‘Tex. Cr. 1, 114 SW 793; Holloway v. 
State, 54 Tex. Cr, 465, 113 SW 928;/143 NE 2 
Collins v. State, 52 Tex. Cr. 455, 107 


SW 852; Cotton v. State, 52 Tex. Cr. 


55, 105 SW 185. supra s 2 


RAPE 


State v. Schwab, 109 Oh. St. 532, 541, 
29. 


mses tence in rape generally see 


[§ 45] e. Female under Age of Consent.°? Where 
one touches or handles or takes hold of the person 
of a female under the age of consent®*® with the pres- 
ent intent of having sexual intercourse with her then 
and there, he commits the offense of assault with in- 
tent to rape;®* and when nothing but actual inter- 
course remains to follow acts done with intent to 
have intercourse with a girl under the age of con- 
sent, the crime is committed.®* The crime of at- 
tempt to rape on a girl under the age of consent is 
compounded of two elements: The intent to have 
sexual intercourse with her; and a direct act done 
toward its consummation but falling short of the 
ultimate design. Under some statutes, punishing 
abuse in attempting to have carnal knowledge of a 
female below a specified age,®? injury to the genital 
organs of a female below the statutory age in the 
attempt is an essential element of the offense,®* and 
forcible or wrongful ill-usage of other parts of such 
a female’s body are not included within the statute.®® 


Effect of consent. One who attempts to have inter- 
course with a female under the age of consent is 
guilty of an attempt to rape notwithstanding her ac- 
tual consent;+ and it is the rule established by the 
decided preponderance of the authorities and by 
sound reason* that there may be an assault with in- 
tent to rape on a consenting female where she is 
under the age of consent, on the ground that in law 
she cannot consent to such an assault.? It is also 
209, 106 S 895; Miller v. State, 16 
Ala. A, 534, 79 S 314. 

Carnal abuse see supra § 13. 

99. Browning v. State, 21 Ala. A. 


x ic 209, 1 > 
(2°: State ¥, Pierce, as Mo, 524, §§ et. Tacapacity to resist see infra ane rey oe Stk v. State, 16 
feat e1), Derr ae apt oe Fraud and surprise see infra § 48. 1. Ariz. ays, Cana v. State, 17 


81. State v. Moore, 110 Kan. 732, 76 
205 P 644. : 


82. Holloway v. State, 54 Tex. Cr. 


85. See supra § 43 text and note |Ariz. 529, 155 P 


Iowa.—State v. Grossheim, I 
75, 44 NW 541. eer 


65 ae 


465, 1138 SW 928. 
“attempt” defined see supra § 34. 


“Attempt” and “assault” distin- 
guished see supra § 36. 


83. Ala.—cCurry v. State, 23 Ala. A. 
140, 122 S 308. 


Ark.—Begley v. State, 180 Ark. 267, 
21 SW (2a) 172. 

Cal.—Peo. v. Brown, 47 Cal. 447; 
Peo. v. Norrington, 55 Cal. A. 103, 202 
P 932. : 

Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 


Mo.—State v. McChesney, 185 SW 
LOT. 

Oh.—State v. Schwab, 109 Oh. St. 
5382, 143 NE 29. 


Okl.—Rose v. State, 32 Okl. Cr. 294, 
240 P 754. 


Porto’ Rico.—Peo. v. Ruiz, 18 Porto 
Rico 587. 

Tex.—Barnett v. State, 42. Tex. Cr. 
302, 62 SW 765. 


Wash.—State v. Pilegge, 61 Wash. 
264, 112 P 263. 


Wis.—Taylor v. State, 180 Wis. 577, 
193 NW 353. 


“The importance of resistance by 
the woman is simply-to show two ele- 
ments of the crime—the assailant’s 
intent to use force in order to have 
carnal knowledge and the woman’s 
nonconsent.” Peo. v. Norrington, 55 
Cal. A. 108, 202 P 932, 985. To same 
effect Taylor v. State, supra. 


“There can be no better evidence of 
unwillingness than resistance.” 


86. Peo. v. Petty, 234 Mich. 282, 
207 NW 920. 


87. Peo. v. Petty, supra; State v. 
Jenkins, 171 Minn. 173, 213 NW 923; 
State v. McChesney, (Mo.) 185 SW 
197; State v. Pilegge, 61 Wash. 264, 
112 P 263. 

88s. State v. Jenkins, 171 Minn. 173, 
213 NW 923. 

89. Peo. v. Norrington, 55 Cal. A. 
103,- 202 P 932; Rahke v. State, 168 
Ind. 615, 81 NE 584; Barnett v. State, 
42 Tex. Cr. 302, 62 SW 765. 

90. See supra §§ 40-42. 

91. State v. McChesney, (Mo.) 185 
Mo. 197; Taylor v. State, 180 Wis. 
577, 193 NW 353. 

5 on Chastity of female see supra 

Married female under age of con- 
sent see supra § 39 text and note 23. 

93. Female under age of consent to 
rape see supra § 30. 


94. Phillips v. State, 93 Fla. 112, 
111 S 515; State v. Roby, 194 Towa 
1032, 188 NW 709; Teagarden v. State, 
33 Okl. Cr. 394, 244 P 638; Winans v. 
State, (Tex. Cr.) 24 SW (2d) 421; 
Beezley v. State, 108 Tex. Cr. 556, 1 
SW (2d) 9038; Osborne v. State, 106 
Tex. Cr. 310, 292 SW 240; Wilson vy. 
State, 94 Tex. Cr. 373, 251 SW 221. 


Intent and overt act see infra text 
and notes 13-22. 


95. State v. Roby, 194 Iowa 10382, 
188 NW 709. 


96. Peo. v. Parker, 
241 P 401. 


97. See statutory provisions. 
98. Browning v. State, 21 Ala, A, 


74 Cal. A, 540, 


Kan.—In re Lloyd, 51 Kan. 501, 33 
PVS O10. 


Ky.—Nider v. Com., 140 Ky. 684, 131 
SW. 1024, AnnCasi913E 1246; Payne 
v. Com., 110 SW 311, 33 KyL "229. 


Nev.—State v. Pickett, 11 Nev. 255, 
21 AmR 754. 


N. Y.—Peo. v. Gibson, 232 N.Y. 4 
134 NE 581. she 


Va.—Locke v. Com., 149 Va. 447, 141 
SE 118; Buzzard v. Com.,) 133). Vee 
641, 114 SE 664. 


Eng.—Ree.. Vv. Beale, BR. 1 Cy Ge 
10; Reg. v. Ryland, 11 Cox CSCeaors 
Reg. Vv. Martin, 9 C. & P..213,038 BCL 
133, 173 Reprint 807, 2 Moody ROaeK OF 
123, 169 Reprint 49. 


2. Walters v. U. S., 222 Fed. 892, 
138° CCAS 72. 


3. U. S.—Walters v. U. S., 222 Fed. 
892, 893, 188 CCA 372 [cit Cyc]. 


Ariz.—Callaghan v. State, 17 Ariz. 
529, 155 P 308. 


Ark.—Tuttle v. State, 83 Ark, 379, 
104 SW 1385 


Cal. hee v. Johnson, 181 Cal. 511, 
63 P 842; Peo. v. Vann, 129. Cal; 118, 
6h Paiis6.: 
GLARE 574; Peoi. Ve Lourintz, 114 Cal. 
628, 46 P 613; Peo. v. Verdegreen, 106 
Cal. 211, 39 Pp 607, 46 AmSR 234; Peo. 
Vv. Stewart, 85 Cal. 174, 24 Pp 722; 
Peo. v. Gordon, 70 Cal. 467, Lie 762% 
Peo. v. Parker, 74 Cal. A. 540, 241 P 
AoE Peo. v. Collins, 5. Cal, <A; 654, 91 P 


Colo.—Gibbs v. Peo., 36 Colo. 452, 
85 P4256: 


Dak.—Terr, 


v. Keyes, 5 Dak. 244, 
38 NW 440. 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Peo. v. Roach, 129 Cal. Boe 


; 


§ 45] 


/ 


immaterial whether the female merely submits or 
whether or not the act was against her will.* 
few jurisdictions, however, it is held that since an 
assault implies foree and resistance, therefore there 
can be no assault with intent to rape on a consenting 
female, even where she is under the age of consent, 
although there may be rape or attempt to rape not- 


withstanding her consent.® 
Intent and overt act. 


Del.—State v. Smith, 14 Del. 588, 


33 A 441 


Fla.—Phillips v. State, 93 Fla..112, 
111 S 515; Schang v. State, 43 Fla. 561, 
31 S 846; McKinny v. State, 29 Fla. 
565, 10 S 732, 30 AmSR 140. 


Ga.—Stephen v. State, 11 Ga. 225; 
Todd v. State, 25 Ga. A. 411, 103 SE 
496; Suggs v. State, 24 Ga. A. 323, 
100 SE 778; Williams v. State, 15 Ga. 
A. 306, 82 SE 938; Gibson v. State, 
10 Ga. A. 117, 72 SE 944, 


TIll.— Addison vy. Peo., 193 Ill. 405, 
62 NE 235; Porter v. Peo., 158 Ill 
370, 41 NE 886. 


Ind.—Eckert v. State, 197 Ind. 412 
147 NE 150, 151 NE 131; Chesterfield 
v. State, 194 Ind. 282, 141 NE 632; 
Underhill v. State, 190 ‘Ind. 558, 130 
NE 225; Gordon v. State, 177 Ind. 689, 
98 NE 627; Hanes v. State, 155 Ind. 
TZ) 5% NE’ 704; Murphy v. State, 120 
Ind. 115, 22 NE 106 [overr Stephens v. 
State, 107 Ind. 185, 8 NE 94]. 


Iowa.—State v. Roby, 194 Iowa 1032, 
188 NW 709; State v. Johnson, 133 
Iowa 38, 110 NW 170; State v. Sher- 
man, 106 Iowa 684, 77 NW 461; State 
v. Carnagy, 106 Iowa 483, 76 NW 805; 
State v. Grossheim, 79 Iowa 75, 44 
NW 541; State v. McCaffrey, 63 lowa 
479, 19 NW 331. 


Kan.—State v. Russell, 64 Kan. 798, 
68 P 615. 


Mass.—Com. Murphy, 165 Mass. 
66, 42 NE 504, 89 AmSR 496, 30 LRA 
734; Com. v. "Roosnell, 143 Mass. 32, 
8 NE 747. 


Mich.—Peo. v. Kongeal, 212 Mich. 
307, 180 NW 6386; Peo. v. Chamblin, 
149 Mich. 653, 113 NW 27; Peo. v. 
Goulette, 82 Mich. 36, 45 NW 1124; 
Peo. v. Courier, 79 Mich. 366, 44 NW 
571; Peo. v. McDonald, 9 Mich. 150. 


Mo.—State v. Wray, 109 Mo. 594, 
aha ae 86; McComas v. State, 11 Mo. 


Nebr.—Liebscher v. State, 69 Nebr. 
395, 95 NW 870, 5 AnnCas 351: George 
v. State, 61 Nebr. 669, 85 NW 840; 
Wood v. State, 46 Nebr. 58, 64 NW 


355; Head v. State, 43 Nebr. 30,61 NW) 


494: Hall v. State, 40 Nebr. 320, 58 
NW 929; Davis v. State, 31 Nebr. 247, 
47 NW 854 


N. Fe LStats vy. Jackson, 65 N. J. L. 
105, ae A 764; Farrell v. State, 54 
Nei J. Da. £16, 24° A 723; Cliver v. State, 

Ne pn 46: 
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N. Y.—Peo. v. Gibson, 232 N. Y. 
458, 184 NE 531; Singer v. Peo., 13 
Hun 418 faff.75 N. Y. 608]; Hays v. 
Peo., 1 Hill 351. 


N. C.—State v. Dancy, 83 N.C. 608; 
State v. Johnston, 76 N. C. 209. 


N. D.—State v. Fujita, 20 N. D. 555, 
129 NW 360, AnnCas1913A 159. 


Okl.—Teagarden v. State, 33 Okl. 
Cr. 394, 244 P 63; Dennison v. State, 
25 Okl. Cr. 236, 219 P 957; Bouie v. 
State, 9 Okl. Cr. 345, 131 P 953; Lee v. 
State, 7 Okl. Cr. 141, 122 P 1111, 1114 
[cit Cyc]. 

Or.—State v. Sargent, 32 Or. 110, 49 
P 889. 


. S. D.—State v. Allison, 24 S. D. 622, 
124 NW 747. 


To constitute an attempt or 
an assault with intent to rape on a female below the 
age of consent, there must be a present intent to have 


RAPE 
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sexual intercourse with her,* at once, or then and 
It is also necessary that there shall be eu 
intent to have intercourse with the girl, and not 
merely to take indecent liberties with her person.® 
The intent is the gist of the offense,® and, in the ab- 
sence of an intent to have unlawful intercourse with 
the female, the offense is not complete.?® 


Further, 


it is sufficient if the intent is to have intercourse with 


ee v. State, 6 Lea 


Tex.—Altman y. Eckérmann, (Civ. 
A.) 132 SW 523; Winans v. State, 
(Cr.) 24 SW (2d) 421; Beezley v. 
State, 108 Tex. Cr. 556, 1 SW (2d) 903; 
Wilson v. State, 94 Tex. Cr. 3738, 251 
SW 221; Schroeder v. State, 92 Tex. 
Cr. 7, 241 SW 169; Carter v. State, 
87 Tex.' Cr. 299, 221 SW 603; Reese 
v. State, 83 Tex. Cr. 394, 203 SW 769; 


Webb v. State, 80 Tex. cr. i Weve bof Sw- 


485; Brown v. State, 76: Tex. Cr. 513, 
176 SW 50; Collins v. State, 66 Tex. 
Cr: 602; 148 SW 1065; Hightower Vv. 
State, 65 Tex. Cr. 323, 143 SW 1168; 
Cromeans v. State, 59 Tex. Cr. 611, 129 
Sw 1129; Alexander y. State, 58 Tex, 
Cr: 621, 127 SW 189; Sanders v. State, 
54 Tex. Cr. 171, 112 "SW 938; Croomes 
v. State, 40 Tex. Cr. 672, 51 Sw 924, 
53 SW 882 [overr Hardin v. State, 39 
Tex. Cr. 426, 46 SW 803]; Rogers v. 
State, 40 Tex. Cr. 355, 50 SW 338; 
Callison v. State, 37 Tex, Cr. Pl la 39 
SW 300; Allen v. State, 36 Tex. Cr. 
Solon SW 429; Comer v. State, (Cr.) 
20 SW 547; Moore v. State, 20 Tex. 
A, 276. 
Vt.—State v. Clark, 77 Vt. 10, 58 A 

Hee} as v. Sullivan, 68 Vt. 540, 35 


Va.—Locke v. Com., 
141 SE 118; Glover v. Com., 
382, 10 SE 420; Givens v. Com., 
Gratt. (70 Va.) 830. 


Wash.—State v. Hunter, 18 Wash. 
670, 52 P 247 [overr Whitcher v. State, 
2 Wash. 286, 26 P 268}. 


Wis.—Loose v. State, 120 Wis. 115, 


149 Va. 447, 
86 Va. 
29 


97 NW 526; Proper v. State, 85 Wis. 
615, 55 NW 10385; Fizell v. State, 25 
Wis. 364. 


Wyo.—Ross v. State, 16 Wyo. 285, 
93) P2399 94. P 20%. 


[a] Child capable of consent to 
another offense.—That a child under 
fifteen years of age has reached an 
age where she is capable of consenting 
to lewd and lascivious acts under an- 
other statute does not render her con- 
sent a defense to a charge of assault 
with intent to commit rape. State v. 
Roby, 194 Iowa 1032, 188 NW 709. 


4 Bouie v. State, 9 Okl. Cr. 345, 
131--P 195357 Licexv. State, -7.<OKI. Cr: 
141, 122 P1111, 


5. State v. Pickett, 11 Nev. 255, 21 
AmR 754; O’Meara vy. State, 17 Oh. 
St. SLO: Smith v. State, 12 Oh. St. 466, 
80 AmD 355; Patterson v. State, 21 
Oh: Cir. Ct 184, 11 Oh. Cir. Dec. 602; 
Reg. v. Read, 2C. & K. 957, 61 BCL, 
957, -L75 Reprint 402, 1 Den. CEC! Bate 
169° Reprint 288; Reg. v. Roadley, 14 
Cox C. C. 463; Reg. v. Johnson, L. & 
C. 632, 169. Reprint 1546; Reg. v. 
Mehegan, 7 Cox C. C. 145; Reg. v. 
Cockburn; )3'\.CoxnCs C. 543: Reg. v. 
Martin, 9 C. & P. 218, 38 HCL 133, 173 
Reprint 817, 2 Moody 123, 169 Reprint 
49; Reg. v. Meredith, 8 C. & P, 589, 34 
ECL 907, 173 Reprint 630; Reg. v. 
Banks, 8 Cc. & P. 574, 34 ECL’ 399° gilts 
Reprint 624. 


[a] In Pennsylvania (1) where the 
statute punishes assault and battery 
upon a female with intent, forcibly 
and against her will, carnally to know 
her, the assault must be nonconsen- 
sual, and a consensual assault with 


her consent or without her consent;1! there need be 
no intent to have intercourse by force or violence,*? 
although there is some authority to the contrary ;18 


intent to rape a female below the age 
of consent, fixed by the statute pun- 
ishing intercourse with such females, 
does not come within the requirements 
of the former statute. Com. v. Cyaus, 
88 Pa. Super. 227; Com. v. Miller, 80 
Pa. Super. 309. (2) However, since 
a five-year-old female child is factual- 
ly incapable of consenting to sexual 
intercourse, and cannot even entertain 
a thought upon such a subject, any 
assault upon her with the intent of 
having intercourse is forcible, 
punishable under the statute. 
\ eke supra. 

6. Ala.—Toulet v. State, 100 Ala. 
72,148 408. 


Cal.—Peo, v. Parker, 74 Cal. A. 540, 
241 P 401 

Towau— State Vv. 
1032, 188 NW 709. 


and 
Com. 


Roby, 194 Iowa 


Okl.—Teagarden vy. State, 33 Okl. 
Cr. 394,°244. P63. 
S. D—State v: Perkins, 31 S. D. 


447, 141 NW 364 


Tex. tas v. State, (Cr.) 24 SW 
(2d) 421; Wilson v. State, 94 Tex. Cr. 
3738, 251 ‘SW 221; Carter v. State, 87 
Tex. Cr, 299, 221 SW 603; Webb v. 
State, 80 Tex. Cr, 1, 187 SW 485; Cro- 
means vy. State, 59 Tex. Cr; 611, 129 
SW 1129. 


7. Toulet v. State, 100 Ala. An 14 
S 403; Peo. v. Parker, 74 Cal. 540, 
241 P "401; Teagarden y. State, 33 Okl1. 
Cr. 394, 344 P 63; Winans y. State, 
(Tex. Cr.) 24 SW (2a) 421; Carter v. 
State, 87 Tex. Cr. 299, 221 SW 603; 
Webb v. State, 80 Tex. Cr. 1, 187 Sw 
485; Cromeans v. State, 59 "Tex. Cr. 
611, 129 SW 1129. 


8. Peo. v. Dowell, 136 Mich. 306, 99 
NW 23; Cromeans vy. State, 59 Tex. 
Cr. 611, 129 SW _ 1129; Hudson v. 
State, 49 Tex. Cr. 24, 90 Sw LL Cars 
ter v. State, 44 Tex. Cras he, 70 SW 
971; State v. Wilson, 32 Wyo. 37%, 
228 P 803, 805 [quot Cyc]. 


9. Peo. v. Parker, 74 €al--A: 3 
241 P 401; State v. Perkins, 31 S. 
447, 141 NW 364. - 


10. Toulet v. State, 100 Ala. 72, 14 
S 403; Peo. v. Parker, 74 Cal. A. 540, 
241 P 401; State v. Perkins, 31 S. D. 
447, 141 NW 364; Carter v. State, 87 
Tex. Cr. 299, 221 SW 603; Alexander 
v. State, 58 Tex, Cr. 621, 127 SW 189. 


11. Phillips v. State, 93 Fla. 112, 
111 8 515; Peo. v. Chamblin, 149 Mich. 
6538, 113 NW 27; Webb v. State, 80 
Tex. Cr, 1137 SW 485. 


12. Ark.—Tuttle v. State, 83 Ark. 
379, 104 SW 135. 


Cal.—Peo. v. Parker, 74 Cal. A. 540, 
241 P 401; Peo. v. Demartini, 63 Cal. 
Areva te 219 P 1045. 


Colo.—Gibbs v. Peo., 
85 P 425. 


Mich.—Peo. v. Kongeal, 
307, 180 NW 636. 


Okl.—Teagarden vy. State, 33 Okl.. 
Cr. 394, 244 P 63; Lee v. State, 7 Okl. 
Crest te Pee 


Tex.—Winans v. State, (Cr.) 24 SW 
(2d) 421. 
Toulet v. State, 100 Ala. 72, 14 
S 403; Peo. v. Stamford, 2 Wheel. Cr. 
CN. Y.) 152. 


36 Colo. 452, 
212 Mich. 
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and there need be no intent to overcome the female’s 
resistance, since her consent is immaterial.1+ In ad- 
dition, in order to constitute an assault with intent 
to rape on a female under the age of consent, there 
must be some overt act amounting to assault,t® and 
the assault and intent must concur as to time.+® 
Mere solicitation is not sufficient to constitute either 
an attempt or an assault with intent to rape;1’? and 
mere preparation for the offense is not sufficient.1® 
The slightest touching of the female’s person with 
intent to have intercourse has been held sufficient ;1° 
but this rule has also been criticized as inexact, in 
that it fails to take into consideration that the touch- 
ing must be coupled with a purpose to have inter- 
course with the female instantly, and not to persuade 
her to the act in the future.?° It has also been held 
that the offense is complete without a battery where 
there is an assault with intent to have intercourse.** 
If there is an effort to have sexual intercourse with 
a female below the statutory age, the felonious in- 
tent on the part of the male has been held to be pres- 
ent.?? 


Force and resistance. Neither force? nor resist- 


17. 


[a] In Pennsylvania, where the |, 
72, 14 S 403 


statute punishes assault and battery 


RAPE 


Ala.—Toulet v. State, 100 Ala. 


[§§ 45-46 
\ 
ance?‘ is necessary to constitute assault with intent 


to rape. Nor is a complaint by the female an ele- 
ment of the offense.?° 5 


Knowledge of female’s age. It is no defense that 
accused did not know that the female was under the 
age of consent,?® at least in the absence of a statute 
to the contrary.*" 


[§ 46] f. Female Imbecile, Insane, Drugged, In- 
toxicated, or Asleep.?® An attempt to rape may be 
committed where a man does some overt act with the 
intent to take advantage of the fact that a female’s 
mental or physical capacity to resist is wanting, or 
where he himself destroys her power to resist by 
administering drugs or liquors.?® This intent is 
essential to constitute the offense upon a woman im- 
becile, insane, or intoxicated, or upon one to whom 
the man administers drugs or intoxicants.?° 


Female imbecile or insane. Where a female is 
too imbecile to make resistance,*1 or is an idiot,?? 
or is insane,** an effort to have carnal knowledge of 
her is an assault with intent to rape; but the in- 
sanity must be such as to make the female uncon- 


Tex. Cr. 394, 2083 SW 769; Webb v. 
State, 80 Tex. Cr. 1,.187 SW 485; Gage 


upon a female with intent, forcibly 
and against her will, to have carnal 
knowledge, there must be an intent 
carnally to know the female by force, 
regardless of her age. Com. v..Cyaus, 
88 Pa. Super. 227; Com. v. Miller, 80 
Pa. Super. 309. 


Walters v. U. S., 222 Fed. 892, 
138 CCA 372; Peo. v. Kongeal, 212 
Mich. 307, 180 NW 636; Winans v. 
State, (Tex. Cr.) 24 SW (2d) 421. 


Consent immaterial see supra text 
and notes 1-3. 


- 15. Ariz.—Callaghan v. 
ATriz.529; 155 P 308. 


Iowa.—State v. Roby, 
1032, 188 NW 709. 


Mich.—Peo. v. Dowell, 
306, 99 NW 28. 


Mo.—State v. Riseling, 186 Mo. 521, 
85 SW 372; State v. Harney, 101 Mo. 
470, 14 SW 657; State v. Sullivan, 110 
Mo. A. 75, 84 SW 105. 


N. Y.—Hays v. Peo., 1 Hill. 351. 


Tex.—Wilson v. State, 94 Tex. Cr. 
373, 251 SW 221; Armstead v. State, 
RO. Mex! Cr; 475, 282° SW 519; (Carter 
v. State, 87 Tex. Cr. 299, 224 SW 603; 
Cromeans v. State, 59 Tex. Cr. 611, 129 
Sw 1129; Hudson v. State, 49 Tex. 
Cr. 24, 90 SW 177; Carter v. State, 
44 Tex. Cr. 312, 70 SW 971; McAvoy 
v. State, 41 Tex. Cr. 56, 51 SW 928. 


[a] “he overt act need not be the 
last proximate act to the consumma- 
tion of the contemplated rape. It is 
sufficient if it be an act apparently 
adapted to produce the result intend- 

d.’ Peo. v. Parker, 74 Cal. A. 540, 
546, 241 P 401. 


16. Peo. v. Parker, 74 Cal. A. 540, 
241 P 401, 408 [cit Cyc]; Teagarden 
vy. State; 33 Okl. Cr. 394, 244 P 63, 65 
[cit Cyc]; Winans v. State, (Tex. Cr.) 
DAES M20), 4213 ) Carter v., State, 87 
Mex, Cr. 299, 221 SW 603; Webb v. 
State, 80 Tex. Cr. 1, 187:SW 485; Cro- 
means v. State, 59 Tex. Cr. 611, 129 
SW 1129; Hudson v. State, 49 Tex. Cr. 
24, 90 SW 177. 


[a] Thus the offense is not com- 
plete where the male merely solicits 
the female’s consent to intercourse in 
futuro, and places his hand on her 
for that purpose, without intending to 
consummate his intent instantly. 
Cromeans v. State, 59 Tex. Cr. 611, 
129 SW 1129. 


State, 17 
194 Iowa 


136 Mich. 


Cal.—Peo. v. Parker, 74 Cal. A. 540, 
241 P 401. 


Iowa.—State v. Roby, 194 Iowa 
1032, 188 NW 709. 
Mich.—Peo. v. Dowell, 136 Mich. 


306, 99 NW 23. 


Mo.—State vy. Riseling, 186 Mo. 521, 
85 SW 372; State v. Harney, 101 Ma, 
470, 14 SW 657; State v. Sullivan, 116 
Mo. A. 75, 84 SW 105. 


Tex.—Armstead v. State, 89 Tex. 
Cr. 475, 232 SW 519; Cromeans v. 
State, 59 Tex. Cr..611, 129 SW 1129; 
Carter v. State, 44 Tex. Cr. 312, 70 
SW 971. 


18. Peo. v. Parker, 74 Cal. A. 540, 
241 P 401; Cromeans v. State, 59 Tex. 
Cr. 611, 129 SW 1129. 


19. Callaghan v. State, 17 Ariz. 
529, 155 P 308; Williams v. State, 15 
Ga. A. 306, 82 SE 9388; McAvoy v. 
State, 41 Tex. Cr. 56, 51 SW 928. 


20. Cromeans v. State, 59 Tex. Cr. 
611, 129 SW 1129. 


21. Gage v. State, 68 Tex. Cr. 303, 
151 SW 565. 


[a]. Proof that accused lay in wait 
for prosecutrix, a child under fifteen, 
as she was going to school, and, after 
making an indecedent proposal to her, 
chased her until she outran him, was 
sufficient to sustain a conviction of 
assault with intent to rape. Gage v. 
State, 68 Tex. Cr. 303, 151 SW 565. 


22. Callaghan v. State, 17 Ariz. 
529, 155 P 308; State v. Roby, 194 
Iowa 1032, 188 NW 709. 

23. Cal.—Peo. v. Parker, 74 Cal. A, 
540, 241 P 401. 

Colo.—Gibbs vy. Peo., 36 Colo. 452, 
85 P 425, 

Ill.—Addison v. Peo., 193 Ill. 405, 62 
NE 235. 

Ind.—Eckert v. State, 197 Ind. 412, 
147 NE 150, 151 NE 131. 

Iowa.—State v. Johnson, 138 Iowa 
38, 110 NW 170. 


Nebr.—Hall v. State, 40 Nebr. 320, 
58 NW 929. 


S. D.—State v. Allison, 24 S. D. 622, 
124 NW 747. 


pe cea ar a mCe v. State, 6 Lea 


Tex.—Schroeder v. State, 


DORE x: 
Cr. 7, 241 SW 169; 


Reese v. State, 83 


Vv. State, 68 Tex. Cr. 303, 151 SW 565; 
Collins v. State, 66 Tex. Cr. 602, 148 
SW 1065; Hightower v. State, 65 Tex. 
Cr. 3238, 148 SW 1168: Alexander v. 
State, 58 (Texs-Cr. 2621, 1277 Siw. sor 
Blair v. State, (Cr.) 60 SW 879. But 
see Wooldridge y. State, 86 Tex, Cr. 
346, 217 SW 148 (force sufficient to ef- 
fect penetration held sufficient). 


Va.—Buzzard v.’Com., 133 Va. 
114 SE 664. yak 


[a], In Pennsylvania (1) where the 
statute punishes assault and battery 
with intent forcibly and against her 
will carnally to know a female, force 
is essential regardless of the female’s 
age. Com. v. Cyaus, 88 Pa. Super. 
227; Com. v. Miller, 80 Pa. Super. 309. 
(2) An assault upon a female five 
years old is by force, regardless of 
consent on her part, as she is incapa- 
ble of consent or any thought on the 
subject. Com. v. Cyaus, supra. 


24. Cal.—Peo. v. Parker, 74 Cal. A. 
540, 241 P 401. 


Iowa.—State v. Johnson, 133 I 
38, 110 NW 170. eee 


Nebr.—Hall v. State, 40 Nebr. 32 
58 NW 929. peg 


Okl.—Teagarden y. State, 33 Okl. 
Cr. 394, 244 P 63; Dennison v. State, 
25 Okl. Cr. 236, 219 P 957. 


Tex.—Sanders v. State, 54 Tex. Cr. 
171, 112 SW 938. 


“The law resists for her [the fe- 
male]. SiPeow va barker) a4 sala 
540, 545, 241 P 401. 


25. Dickens v. Peo., 60 Colo. 141, 
152 P 909. 


_ Complaint as probative element see 
infra §§ 90-98. 


26. See infra § 51. 


_ 27. See statutory provisions; and 
infra § 51. 


28. Rape upon female imbecile, in- 
sane, etc., see supra § 31. 


29. State v. Lung, 21 Nev. 20 
P 235, 37 AmSR 505” : ig 


30. State v. Lung, supra. 


31. State v. Austin, 109 Io 
80 NW 303. bias 


32. State v. Crow, 1 Oh. Dec. (Re- 
print) 586, 10 WestLJ 501. 


33. State v. Crow, supra. 


rT fia te er ie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 46-49] 


scious of the nature of the act, and therefore in- 
capable of a valid consent thereto.*4 


Drugs or alcohol. While it has been held, that one 
who administers chloroform to a female for the pur- 
pose of stupefying her, with the intent to have inter- 
course with her,?> or who administers chloroform 
for a lawful purpose and, when she is in a stupor, 
forms the intention of having intercourse with her 
and undertakes to do so, even without force or vio- 
lence,*® is guilty of assault with intent to rape, there 
is also authority that, where a man administers chlor- 
oform to a female with the intent to have sexual in- 
tercourse with her, he does not commit an assault 
with intent to rape, since the element of force is 
lacking,** although he does commit an attempt to 
rape.** But merely administering a drug to excite 
a female’s sexual desire does not amount to an at- 
tempt to rape.*® A man who gives a female liquor 
with the intention fully formed of putting her in a 
condition of insensibility, and with the intention to 
have intercourse with her while she is in such con- 
dition, is guilty of an assault with intent to rape.*° 
And one who assaults a female with intent to commit 
rape on her when she is so intoxicated as to be in- 
capable of consenting commits the offense of assault 
with intent to rape,*#+ and her conduct in arranging 
with accused to meet him, and her conduct after 
meeting him, disclosing her consent, cannot be con- 
sidered.*? 

Female asleep. Generally, an effort to have inter- 
course with a female while she is asleep constitutes 
an attempt,*® or assault with intent to rape;** but 
there is also authority that this does not amount to 
assault with intent to rape because of the absence 
of an intent to have intercourse by force.*5 And 
where, under the provisions of a statute,*® an as- 
sault with intent to rape can be committed only by the 
use of force,*7 an effort to have intercourse with 
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a female asleep is not punishable as an assault with 
intent to rape.*® ; 


[§ 47] g. Threats and Fear. An assault with in- 
tent to commit rape cannot be made by mere threats, 
without any force or attempted force amounting to an 
assault;#® but an attempt to commit rape may be 
made by threats.°° 


[§ 48] h. Fraud or Surprise. An effort to have 
intercourse with a female by fraud as to the nature 
of the act may constitute an assault with intent to 
rape;°! but the offense is not committed where the 
female consents knowing the nature of the intended 
act, and without being deceived as to that fact.°? 
But it has also been held that there can be no as- 
sault with intent to rape by fraud, because of the 
absence of the element of force,®* although there may 
be an attempt to rape by fraud.°* An effort to have 
intercourse with a female by fraud in impersonating 
her husband is not assault with intent to rape.°° 
Under a statute which punishes intercourse obtained 
by fraud in personating a female’s husband,®*® the 
gravamen of an attempt to rape by fraud consists of 
the fraudulent acts of accused in personating the 
female’s husband;°* and to constitute the offense it 
is not necessary that the female actually be induced 
to believe that accused is her husband.®* Under such 
a statute, an effort merely to have intercourse with a 
female asleep is not an attempt to rape by fraud, 
in the absence of an actual effort to induce a married 
female to believe that accused is her husband.°® 
Under a statute which punishes rape by fraud in ad- 
ministering stupefying drugs or drinks to a female,*®°® 
administration of chloroform to a female with the 
intent to stupefy her and carnally know her is not an 
assault with intent to rape because of the absence of 
force,®* but such conduct does constitute an attempt 
to rape by fraud.*? 


[§ 49] i. Abandonment of Purpose. If accused 


34. Reg. v. Connolly, 26 U. C. Q. B. | was not_assault with intent to rape. paece v. Nash, 109 N. C. 824, 13 SE 


(Ont 327s Peo. v. Quin, 50 Barb. 128. 7 74. 
Want of consent see supra § 43, 41. Quinn v. State, 153 Wis. 573, 52. State v. Nash, supra. 
Beane Peo? 32 ,Cold, 397, | oso eee [a] Physician who obtains a fe- 
TOME. Co as 42. Quinn v. State, supra. bee ea! consent to acpaunS her, not 
43. Reg. v. M 12 x GC. c. | by false representations that he does 
36. Harlan v. Peo., supra. 311. C624; BY SESS em CRS. so in ‘his professional capacity, but 


37. Ford v. State, 41 Tex. Cr. 270, 44, 
53 SW 846, 96 AmSR 787; Milton v.| 994. 
State, 23 Tex. A. 204, 4 SW 574. ? 

Force see supra § 44. 


38.. Ford v. State, ‘41 Tex. Cr. 270, 
53 SW 846, 96 AmSR 787; Milton v. 


v. State, 
48 Ga. 16; 


Maupin v. State, (Ark.) 14 SW 
Harvey v. State, 53 Ark. 425, 14 
SW 645, 22 AmSR 229 [overr Charles 
IAT AS ooE 
State, 8 Ark. 400]; 
Carter v. State, 35 Ga. 263; 


with her understanding of the nature 
of the act, does not commit an assault 
with intent to rape. State v. Nash, 
Sullivant v, |109 N. C. 824, 13 SH. 874. 
Sharpe v. State, 53. Burney v. State, 


2 ve SA 
565, 1 SW 458; Reg. 


State, 23 Tex. A. 204, 4 SW 574. 


Administration of drugs as attempt 
to rape by fraud under statute see in- 
fra § 48. 


39. State v. Lung, 21 Nev. 209, 28 
P 235, 37 AmSR 505. 


[a] Administering cantharides to 
excite a woman’s sexual desire and 
thus induce her to consent to inter- 
course is not an attempt to rape. 
Bechtelheimer v. State, 54 Ind. 128; 
State v. Lung, 21 Nev. 209, 28 P 235, 
37 AmSR 505. 


40. Quinn v. State, 153 Wis. 572, 
142 NW 510, 46 LRANS 422. 


a] In New York, where, under 
the old statute formerly punishing 
rape, intercourse with a female in- 
sensible by administration of liquor 
was not rape, but a separate offense 
(see supra § 31 note 94 [b]), admin- 
istering liquor with the intent carnal- 
ly to know the female when intoxi- 
cated and insensible or in a stupor 


[52 C. J.—53] 


State v. Smith, 80 Mo. 516. 


45. Com. v. Fields, 4 Leigh (31 
pe 648; Rex v. Walebek, 6 Sask. L. 
5. 


Necessary intent see supra § 40 text 
and note 29 


46. See statutory provisions. 

47. Saddler v. State, 12 Tex. A. 194. 
Force see supra § 44. 

48. Saddler v. State, 12 Tex. A. 194. 


49. Cox v. State, (Tex. Cr.) 44 SW 
157; Burney v. State, 21 Tex. A. 565, 
1 SW 458. 


50. Burney v. State, supra. 


51. State v. Nash, 109 N. C. 824, 
13 SE 874. : 


[a] If physician with intent to 
procure sexual intercourse with a fe- 
male patient without her knowing 
the nature of the act, but thinking he 
is treating her professionally, takes 
steps toward securing such _ inter- 
course, he may be guilty of an as- 
sault with intent to commit rape. 


v. Stanton, 1 
ao K. 415, 47 ECL 415, 174 Reprint 
72. 


54. Burney v. State, 
565, 1 SW 458. 

55. State v. Brooks, 76 N. C. 1. 

56. See statutory provisions; and 
supra § 33. 

57. -Franklin v. State, 34 Tex. Cr. 
2038, 29 SW 1088. 

58. Franklin v. State, supra. 

59. King v. State, 22 Tex. A. 650, 
3 SW 342. 

60. See statutory provisions; 
supra § 31. 

Female drugged or intoxicated see 
supra § 46. 


61. Ford v. State, 41 Tex. Cr. 270, 
53 SW 846, 96 AmSR 787; Milton v. 
State, 23 Tex, A. 204, 4 SW 574. 


Force see supra § 44. 
62. Ford v. State, 41 Tex. Cr. 270, 


53 SW 846, 96 AmSR 787; Milton v. 
State, 23 Tex, A. 204, 4 SW 574, 


21? Test AG 


and 
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had at any time during the assault the actual intent 
to accomplish his purpose in defiance of any resist- 
ance the woman might make, he is guilty of assault 
with intent to commit rape, and the subsequent aban- 
donment of his purpose, for any reason, is imma- 
However, voluntary abandonment of pur- 
pose may have a bearing on his intent,®* so that, 
where the abandonment of purpose indicates that 
accused’s intent was to have intercourse only with 
the female’s consent, the offense is not committed.*® 


[§ 50] C. Principals and Accessaries.°° 
though two persons cannot be jointly guilty of a sin- 


terial.®° 


63. Ala.—Pumphrey v. State, 156 
Ala. 108, 47 S 156; Lewis v. State, 
35 Ala. 380; Brooks v. State, 8 Ala. 
A. 277, 62 iS 569, 573 [rev on other 


grounds 185 Ala. 1, 64 S 295, and 
quot Cyc]. ‘ 

Ark.—Begley v. State, 180 Ark. 267, 
21 SW (2d) 172. 


Cal.—Peo. v. Johnson, 131 Cal. 511, 
63 P 842; Peo. v. Stewart, 97 Cal. 
238, 32 P 8; Peo. v. Parker, 74 Cal. 
A. 540, 241 "P 401; Peo. vy. Bowman, 
6 Cal. A. 749, 93 P 198. 


Colo.—Harlan v. Peo., 32 Colo. 397, 
SKE NE NZI)? 


Del.—State v. Smith, 14 Del. 588, 
33 A 441. 

Fla.—Sparkman v. State, 84 Fla. 
151, 92 S 812. 

Ga.—Paylor v. State, 50 Ga:. 79; 
Sharpe v. State, 48 Ga. 16. 


Tll.—Peo. v. McKinnie, 328 Ill. 631, 
160 NE 121; Peo. v. Guilfoyle, 321 
EI SOS wel od: NE 596; Franey v. Peo., 
210 Tl. 206, 71 NE 443, 


Iowa.—State v. Roby, 
1032, 188 NW 709; State v. 
127 Iowa 78, 102 NW 415. 


Kan.—State v. Moore, 110 Kan. 732, 
205 P 644. 

Mo.—State v. Merricks, 18 SW (2d) 
23; State v. Hewitt, 259 SW _ 773; 
State v. Neal, 178 Mo. 63, 76 SW 958. 


N. C.—State v. Mehaffey, 132 N. 
C. 1062, 44 SE 107; State v. Wil- 
liams, 121 N. GC. 628, 28 SE 405; State 
v. lick, 52 N: C. 68. 


N. D.—State v. Owens, 26 N. D. 
329, 144 NW 439. 

Tex.—Everett v. State, 82 Tex. Cr. 
407, 199 SW 631; Gage y. State, 68 
Tex. Cr. 308, 151 ‘Sw 565; Duckett v. 
State, 68 Tex. Cr. 331, 150 SW 1177: 


194. Iowa 
Sheets, 


Ross v. State, 60 Tex, Cr. 547, 132 
SW 798; Dibrell v. State, 3 Tex, A. 
456, 


Va.—Glover v. Com., 86 Va. 382, 10 
SE 420. 

Wis.—Taylor v. State, 180 Wis. 577, 
193 NW 358; Bannen v. State, 115 Wis. 
317, 91 NW 107, 965. 


64. Lewis v. State, 35 Ala. 380; 
Sparkman v. State, 84 Fla. 151, 92 S 


812; Dannelly v. State, 80 Fla. 773, 
87 S 44; Rushton v. State, 58 Fla. 
94, 50 S 486. 
_ 65. Dannelly v. State, 80 Mla. 773, 
87 S 44; Rushton v. State, 58 Fla. 
94, 50 S 486. 


Intent to use force essential see 
supra § 40. 

Intent to persuade not sufficient see 
supra § 40 note 81 [a]. , 

66. Principals and accessaries gen- 
erally see Criminal Law §§ 107-161. 

67. Peo. v. Richie, 317 Ill. 551, 148 
NE 265. 

Joinder of parties see apse taents 
and Informations §§ 312-31 

68. U. S.—kKeenan v. U. a 30 F. 
Cas. No. 18,305, 2 Hayw. & H. 341. 

Ark.—Dennis v. State, 5 Ark. 230. 


e— 


os he 
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Al- 


Cal.—Peo. v. Macchiaroli, 54 Cal. 


A. 665, 202 P 474 

Del.—State v. Williams, 26 Del. 102, 
80 A 1004. 

Ga.—Britt v. State, 163 Ga. 883, 137 
SE 380; Cofer v. State, 163 Ga. 878, 
37 SHrsT8. 


Ill.—Peo. v. DeStefano, 332 Ill. 634, 


164 NE 131; Peo. v. Richie, 317. Ill. 
551, 148 NE 265; Ackerson v. Peo., 
124 Ill. 563, 16 NE 847. 

Ind:—Parrett v. State, 200 Ind. 7, 
159 NE 755. 

Iowa.—State v. McIntire, 66 Iowa 
339, 23 NW 735. 

Ky.—Kessler v. Com., 12 Bush_ 18; 


ee te v. Com., 64 SW 409, 23 KyL 
041. 

La.—State v. Williams, 32 La. Ann. 
335, 36 AmR 272. 

Me.—State v. Flaherty, 
141, 146 A 7. 

Mich.—Peo. v. Flynn, 96 Mich. 276, 
65 NW 834; Strang v. Peo., 24 Mich. 1. 

Mo.—State v. Mason, 14 SW (2d) 
State v. Burlison, 285 SW 712; 
State v. Sykes, 191 Mo. 62, 89 SW 


128 Me. 


851; State v. Harris, 150 Mo. 56, 51 
SW 481; State v. Duffy, 124 Mo. 1, 27 
SW. 358. 


N. Y.—Peo. v. Batterson, 50 Hun 
442 IN VS: 316, 60N, OL. 173 

N. C.—State v. Jordan, 
491, 14 SE 752; State v. Jones, 
N. C. 605, 35 AmR 586. 


Okl.—Johnson y. State, 20 Okl. Cr. 
196, 201’ P 1006. 


Pa.—Com, v. Bernard, 94 Pa. Su- 


110 Nae. 
83 


per. 993; Com. v. Ford, 86 Pa. Super. 
483; Com. v. Danaleezk, 85 Pa. Su- 
per. 253. 


Philippine.—Peo. v. De Guzman, 51 
Philippine 105; S. v.. Santos, 17 
Philippine 618. 


Tex.—Coots yv. State, 110 Tex. Cr. 
105, 7 SW (2d) 539; O’Neal v. State, 
109 Tex. Cr. 486, 5 SW (2d) 521; Dodd 
v. State, 83 Tex. Cr. 160, 201 SW 1014; 
Caruth v. State, (Cr.) 25 SW 778, 28 
SW 532. 

Va.—Law v. Com., 
AmR 750. 

Wis.—State v. Brooks, 138 Wis. 560, 
120 NW 226. 

Eng.—Rex v. Baltimore, 
2179, 98 Reprint 136. 


[a] That defendant did not have 
intercourse with the female himself 
is immaterial where he was present, 


75 Va. 885, 40 


4 Burr. 


and aided and abetted. Peo. v. De- 
Stefano, 332 Ill. 634, 164 NE 131; 
State v. Flaherty, 128 Me. 141, 146 
A. 7 Sohnsoniiv.. State, 2ovOkyncri 
196, 201 P 1006; Com. vy. Bernard, 
94 Pa. Super. 398; Com. v. Ford, 86 
Pa. Super, 483; Com. v. Danaleczk, 85 
Pa. Super. 253; Coots v. State, 110 
Tex, Cr. 105, 7 SW (2d). 539; O’Neal 


v. State, 109 Tex. Cr. 486, 5 SW (2d) 
521; State v. Brooks, 138 Wis. 560, 
120 NW 226. 


[b] Intimidating female’s escort. 
—Where defendant and two others 


-[§§ 49-50 


gle joint rape, because by the very nature of the act 
individual action is necessary,°* all persons present 
aiding and abetting another in the commission of 
rape are guilty as principals and punishable equally 
with the actual perpetrator of the crime.°* One who 
assists, procures, or counsels another to commit rape 
and is absent when it is committed is guilty as an 
aecessary before the fact,®® except that, where the 
distinction between principals and accessaries is abol- 
ished by statute,’?° he is guilty as a principal even 
if absent during its commission.*+ 
that the aider and abettor is disqualified from being 


It is immaterial 


held up and robbed a man and a 
woman, and the others then raped 
the woman while defendant prevent- 
ed the man from interfering by hold- 
ing a gun against him, defendant 
guilty of rape as an aider and abet- 
tor. Peo. v. Macchiaroli, 54 Cal, A. 
665, 202 P 474, 


{[c] Actual, aiding, abetting, or as- 
sisting (1) or concert of action must 
be shown. Peo. v. Richie, 317 Ill: 551, 
148 NE 265. (2) Where two persons 
individually commit the offense upon 
a female, without concert of action, 
or aiding, abetting, or assisting each 
other, they commit separate crimes, 
and they cannot be convicted as prin- 


cipals to the.same crime. Peo. v. 
Richie, supra. 
[d] Person merely standing by.— 


(1) One who merely stands by and 
sees a third person ravish a female, 
and gives encouragement to the per- 
petrator by his presence and by mak- 
ing no effort to prevent the rape or to 
answer the appeals of the female for 
protection, is guilty as an aider and 
abettor. State v. Sykes, 191 Mo. 62, 
89 SW 851; Com. v. Ford, 86 Pa. Su- 
per. 483. But see infra text and notes 
86-88 (mere presence without active 
aiding not sufficient to constitute at- 
tempt). (2) However, it has also 
been stated that mere failure or re- 
fusal to interfere by persons know- 
ing that another is committing rape 
does not make them guilty of such 
act if they did not aid or assist there- 
ae State v. Burlison,’ (Mo.) 285 SW 
[e] Person not present.—A man 
who was not present during the com- 
mission of the offense, and who is not 
shown to have known of the rapist’s 
intent, or to have done any act to aid 
or abet him either before or during 
its commission, cannot be held guilty 
of rape merely because he was pres- 
ent at a camp to which the rapist 
brought the female before and after 
taking her away to the place where 
the offense was committed. Caruth 


v.. State;~ (Tex, Cr.) 28°.SW 582) 25 
Sw 778. 
[f] Insane female.—One who 


knows that a woman is insane and 
who aids one who does not know of 
her insanity to commit rape on ‘her 
is guilty of rape, although, under the 
statute, the actual perpetrator is not 
guilty. Caruth v. State, (Tex. Cr.) 
25 SW 778, 28 SW 5382. And see su- 
pra § 81 text and note 88, 


69. State v. Comstock, 46 Iowa 265; 
State v. Mason, (Mo.) 14 SW (2d) 
Gilly Eve Baltimore, 4 Burr, 2179, 


98 Reprint 136. 


Accessaries before fact generally 
see Criminal Law §§ 125-132. 


70. See statutory provisions; 
Criminal Law § 103. 

71. Peo. v. Wood, 56 Cal. A. 431; 
205 P 698; pet Vv. ‘Lewis, 9 Cal. A! 
ATO 98 10 


fa] mide hie: a statute provid- 
ing that persons directly committing 
or aiding or abetting in the act con- 


and 
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§ 50] 


the principal actor by reason of age, sex, condition, 


or class.7* Thus a husband who aids, abets, pro- 
cures, or counsels another to commit rape upon his 
wife may be convicted of rape as principal or acces- 
sary before the fact, according to the cireumstane- 
es,’? although he cannot directly commit the crime 
upon his wife in person.’ Where a statute provides 
that a husband is guilty of rape in all cases of collu- 
sion between him and the actual perpetrator to ac- 
eomplish an act of intercourse upon his wife,*® it is 
essential that there be a common felonious purpose 
and collusion between the actual perpetrator and the 
husband to hold the latter guilty under the statute ;7° 
and in the absence of such collusion or common pur- 
pose the husband cannot be guilty,’ even where he 
coerced his wife to submit to the act by threats and 
intimidation.7® Further, a woman may be guilty 
if she procures, counsels, or aids a man to commit 
rape upon another woman;‘® and a boy who is too 
young to commit rape may be convicted as principal 
in the second degree.®® But a female under the age 
of consent, who incites or solicits a male to have in- 
tercourse with her, cannot be convicted as aiding and 


stituting the offense shall be tried 78. 


and punished as principals, and abro- [a]. Thus, 
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Myers v. State, supra. 
where the perpetrator 
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abetting.®1 + a 

Attempt and assault to rape. All persons who 
were present and codperating in assaulting a girl 
with intent to rape her are principals.32 One who 
assists, procures, counsels, aids, or abets another to 
attempt to commit rape, or to commit an assault with 
intent to rape, is a principal, if present, or accessary 
before the fact, if absent, where the attempt or as- 
sault is a felony.8* But where the offense is a mis- 
demeanor only, as at common law,’* such a person is 
guilty as principal, whether present or absent, since 
all who participate in misdemeanors are principals.®® 
To render one guilty of aiding and abetting in an at- 
tempt to rape, he must actually do some act to aid, 
assist, or abet in its commission;8® mere presence 
without any aiding or abetting is not enough to ren- 
der one liable;*? and a woman who is not present 
when the assault is being made, and who had no 
knowledge that it would be made, is not guilty mere- 
ly because she arranged the meeting between the man 
and woman.§* If a husband aids another in an at- 
tempt to ravish his wife he is guilty of assault with 
intent to commit rape.®® 


sexual intercourse with a man, she 
would be guilty as a principal. Heit- 


gating the distinction between an ac- 
cessary before the fact and a princi- 
pal, one knowingly procuring a room 
for a man and girl for the purpose of 
statutory rape is himself guilty of 
such offense as a principal. Peo. v. 
Wood, 56 Cal. A. 431, 205 P 698. 


: 72. State v. Flaherty, 128 Me. 141, 
146 A 7%. 

73. Cal.—In re Kantrowitz, 24 Cal. 
A. 203, 140 P 1078. 

Iowa.—State v. Comstock, 46 Iowa 
265. 

La.—State v. Haines, 51 La. Ann. 
731, 25 S 372, 44 LRA 837. 

Mass.—Com. v. Murphy, 2 Allen 
163; Com. v. Fogerty, 8 Gray 489, 
69 AmD 264. 

Mich.—Peo. v. Chapman, 62 Mich. 
280, 28 NW 896, 4 AmSR 857; Strang 
Vv. Peo., 24 Mich. 1. 


N. Y¥.—Peo. v. ‘“Meli, 


N. C.—State v. Dowell, 106 N. C. 
722, 11 SE 525, 19 AmSR 568, 8 LRA 
297. 


193 NYS 365. 


Porto Rico.—Peo. v. Cortes, 24 
Porto Rico 195. 
Eng.—Reg. v. Crisham, 1 C. & M. 


187, rit ECL er 06, 174 Reprint 466; Rex 
v. Gray, GRSE & P. 164, 32 HCL 553, 173 
Reprint 72; Audley’s Case, 3 How. 
St.. Lr. 401; 1, Hale 2. C. p 629; 


[a] Husband as principal.—(1) A 
husband who is present and actually 
aids and abets another in a rape up- 
on his wife is guilty as a principal. 
Peo. v. Meli, 193 NYS = 365. 
Where, A, desirous of getting a di- 
vorce from his wife, conceals himself 
to see B, with whom he is in concert, 
commit adultery wit'h her in order to 
obtain evidence for his divorce, and 
B, not being able to persuade her, 
uses force, and A does not interfere, 
he is guilty of rape as a principal in 
the second degree. Peo. v. Chapman, 
62 Mich. 280, 28 NW 896, 4 AmSR 857. 


[b] Acquittal of man accused of 
directly committing the offense pre- 
eludes conviction of the husband. 
State v. Haines, 51 La. Ann. 731, 25 
S 372, 44 LRA 837. 


74, See supra § 14. 
75. See statutory provisions. 


76. Myers v. State, 19 Okl. Cr. 129, 
197 P 884, 18 ALR 1057. 


"7, Myers v. State, supra. 


of the offense believed that he was 
having sexual intercourse with a com- 
mon prostitute, the fact that the fe- 
male was coerced by her husband to 
submit to such act will not of itself, 
without a common felonious intent, 
constitute “collusion”? between the ac- 
cused husband and the actual per- 
petrator as to .render the husband 
guilty under the statute. Myers v. 
State, 19 Ok], (Cr, 129) 197, P 884,718 
ALR 1057. 


79. Conn.—State v. Burns, 82 
Conn. 218, 72 A 1083, 16 AnnCas 465. 


Tll.—Peo. v. Trumbley, 252 Ill, :29, 
96 NE. 573. 


Ky.—Kessler v. Com., 12 Bush 18. 


La.—State v. Williams, 32 La. Ann. 
335, 36 AmR 272. 


N. C.—State v. Hairston, 121 N. C. 
579, 28 SE 492; State v. Jones, 83 N 
C. 605, 35 AmR 586, 


Tex.—Heitman vy. State, 78 Tex. Cr. 
349, 180 SW 701; Campbell v. State, 
63 Tex. Cr. 595, 141 SW 232, AnnCas 
1913D 858. 


Wash.—State v. Pickel, 116 Wash. 
600, 200 P 316, 204 P 184. 


Eng.—Rex v. Baltimore, 4 Burr. 
2179, 98 Reprint 186; Reg. v. Ram, 
17 Cox C. GC. 609. 


[a] Woman as principal.—A 
woman may be convicted of aiding and 
abetting in a commission of rape, and 
hence, under the statute aboiishing 
all distinction between principal and 
accessaries, could be indicted as a 
principal. State v. Burns, 82 Conn. 
213, 72 A 1083, 16 AnnCas 465; Peo. 
v. Trumbley, 252 Ill. 29, 96 NE 573; 
State v. Pickel, 116 Wash. 600, 200 P 
316, 204 P 184. And see Criminal 
Law § 101. 


[b] Offense upon female under age 
of consent.—(1) Where a woman, an 
occupant of a house of ill fame, agreed 
to procure a girl for prostitution, and 
procured the prosecutrix, who was 
under sixteen, whom she induced to 
go into a bedroom in her house of ill 
fame with a man, where, against her 
protest, ‘the had sexual intercourse 
with her, she was guilty of the crime 
of carnally knowing and abusing the 
prosecutrix as principal. State v. 
Burns, 82 Conn. 213, 72 A 10838, 16 
AnnCas 465. (2) If a. mother com- 
pelled her daughter, who was under 
the age of consent, to submit to 


“hee v. State, 78 Tex. Cr. 349, 180 SW 


80. Law v. Com., 75 Va. 885, 40 
AmR 750; Reg. v. "Eldershaw, OMe 
& .P. 396, 14 HCL 628, 172 -Reprint 


472 (dictum). 


81. Reg. v. 
Beetle: 


82. Lockett v. State, 186 Ark. 473, 
207 SW 55; Griffin v. State, 37 Ga. 
A. 188, 139 SH 105; White v. State, 
60 Tex. Cr. 559, 1832 SW 790; Ross v. 
State, 60 Tex. Cr. 547, 1832 SW 793. 


[a] Prior agreement unnecessary. 
—If accused took any part in the 
stopping of the prosecutrix’ buggy 
and the assault of her with intent to 
rape, and did anything in furtherance 
of the criminal acts of others, in that 
respect he would be a _ principal 
whether he had agreed with the 
others before he came to the place 
of assault to.do anything or not. 
vO v. State, 60 Tex. Cr. 547, 132 SW 


Tyrrell, 18941 1: 


83. State v. McIntire, 66 Iowa 339, 
23 NW 735; Law v. Com., 75 Va. 885, 
40 AmR 750. 

Attempt or assault to rape as fel- 
ony see supra § 387. 


84. See supra § 387. 


85. State v. Jones, 88 N. C. 605, 
35 AmR 586. 

Accessaries in misdemeanors as 
principals generally see Criminal 
Law § 101. 

86. Peo. v. Woodward, 45 Cal. 293, 
183 AmR 176. 


87. Peo. v. Woodward, supra. 


88. State v. Jackson, 65 N. J. L. 
105,°46 A 764, 


[a] Woman who acts as procuress 
and furnishes a room where a man 
and a girl under the age of consent 
may indulge in sexual intercourse 
cannot be convicted with him of an 
assault because the girl refused to 
submit and he assaulted her, if the 
procuress was not present aiding and 
abetting the assault, and did not 
know that the man would attempt to 
gratify his desire upon the person 
of the girl against her will. State.v. 
Jackson, 65 N. J. L. 105, 46 A 764. 


89. State v. Boyland, 24 Kan. 186; 
State v. Dowell, 106 N. C. 722, 11 SH 
525, 19 AmSR 568, 8 LRA 29%. And 
see supra § 38 text and notes 18, 14 
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[§ 51] D. Defenses.°° On a prosecution for rape 
it is no defense that the female consented after pen- 
etration, or that she has since condoned the offense 
or settled with accused,®! or that she has married 
him.®? Nor, in the absence of a statute,®® is it any 
defense, to a prosecution for carnal knowledge of, or 
assault with intent to rape, a female under the age 
of consent, that accused did not know that she was 
under such age, or that he had been informed by her 
or others and honestly believed that she was over 
such age,°* or that he knew of her prior unchaste 
character.°> However, reasonable cause to believe 
that the female was of or over the prescribed age 
may be a defense under statutory provision;?® and 
under such a statute the phrase “reasonable cause to 
believe” should be construed to mean “had reasona- 
ble cause to believe and in fact did believe.”®? The 
good character of accused does not constitute a de- 
fense to a charge of rape,®® it being at most evidence 
tending to give rise to a reasonable doubt in the minds 
of the jury as to his guilt.°® The authorities differ 


90. Cross references: 


Abandonment of Burnpee in assault 
cases see supra § 4 
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v. Evans, 138 Mo. 116, 39 SW 462, 60 
AmSR 549 (in such case the court 
must confine itself to acts of inter- 


[§ 51 


as to whether impotence is a defense to a charge of 
attempt or assault with intent to rape; but while 
impotence or lack of physical power claimed by ac- 
cused is not a complete defense to a charge of assault 
with intent to rape, it may have a bearing on the ques- 
tion of intent.2 Drunkenness of accused is no de- 
fense in an indictment for rape if it was in fact com- 
mitted;* but it does have a bearing on the question 
of impotence,* or, on a prosecution for attempt or 
assault with intent to rape, in determining whether 
accused was capable of entertaining the necessary 
specific intent,® although there is also authority that, 
under a statute precluding drunkenness as an excuse 
for crime,® accused’s intoxication cannot be consid- 
ered on the question of intent.? Accused’s intoxi- 
cation may also have a bearing on his turpitude and 
the quality of his crime, and may have an influence 
in determining his punishment.* The fact that car- 
nal knowledge of a female below the age of consent 
occurs in a house of ill fame does not remove or re- 
duce the degree of criminality of the act.® 

tain the female’s age is no defense, 


even where accused was informed 
that e was of age. Manning v. 


Consent: 

After resistance as assault with in- 
tent to rape see supra § 43 text 
and note 76. 

Of female below age of consent in: 
Attempt or assault cases see su- 

pra § 45. 
Rape cases’ see supra § 30. 

Defendant’s lack of knowledge of fe- 

male’s mental incapacity to consent 

see supra § 31 text and notes 85-88. 

Female, wife of defendant see supra 

§ 14 text and notes 31-34. 

Impotency see supra § 14. 

Minority of accused see supra § 14 

text and note 25. 

Prior intercourse between defendant 
and female below age of consent 
as defense to: 

Act when she was over age see Su- 
pra § 30 text and note 19. 

Charge of rape by force and against 
her will see supra § 17 text and 
note 53[b] 

Unchastity of female under statutes 


in: 

Attempt and assault cases see su- 

pra § 39. 

Rape cases see supra §§ 18, 19. 

91. Ida.—State v. Fowler, 13 Ida. 
Stoo ME TON. 

Kan.—State v. Newcomer, 59 Kan. 
668, 54 P 685. 

Mass.—Com. vy. Slattery, 147 Mass. 
423, 18 NE 399. 


Mo.—State v. Welch, 191 Mo. 179, 


89 SW 945; State v. Harris, 150 Mo. 
56, 51 SW 481; State v. Hammond, 
77 Mo. 157%. 

Philippine-—Peo. v. Manguiat, 51 


Philippine 406; Peo. v. De Guzman, 
51 Philippine 105; Peo. v. Santiago, 
51 Philippine 68. 


Tex.—Smith v. State, 44 Tex. Cr. 
137, 68 SW 995, 100 AmSR 849, 73 
SW 401. 


[a] Marriage under duress.—A 
subsequent marriage between accused 
and the injured female tinder duress 
upon her is no defense to the charge 
of rape. Peo. v. Manguiat, 51 Philip- 
pine 406; Peo, v. De Guzman, 51 
Philippine 105; Peo. v. Santiago, 51 
Philippine 68. 


92. Zell v. State, 189 Ind. 433, 127 
NE 1, 9 ALR 336; State v. Newcom- 
er, 59 Kan. 668, 54 P 685; State v. 
Dejean, 159 La. 900, 106 S 874; Car- 
son v.. State; 94 Tex, Cr. 159; 249 
SW 1052; Wofford v. State, 60 Tex. 
Cr. 624, 132 SW 929. See also State 


course occurring before the marriage 
took place). 

{a] Common-law marriage.—(1) 
One on trial for rape of a female un- 
der the age of fifteen years may not 
rely on the presumption of a com- 
mon-law marriage arising from evi- 
dence of cohabitation following their 
engagement to marry at some future 
time. Wofford v. State, 60 Tex. Cr. 
624, 182 SW 929. (2) Where it was 
undisputed that the prosecutrix was 
under fourteen years of age, a com- 
mon-law marriage of her and accused 
was no defense to a charge of rape, 
in view of Rev. St. art 4609, prohibit- 
ing marriage of females under four- 
teen. Carson v. State, 94 Tex. Cr. 159, 
249 SW 1052. 


93. See infra text and notes 96, 97. 


94. Ala.—Miller v. State, 16 Ala. 
A. 534, 79 S 314. 


Cal.—Peo. v. Ratz, 115 Cal. 132, 46 


P 915; Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67. 

Ill.—Peo. v. Lewellyn, 314 Ill. 106, 
145 NE 289. 


Ind.—Heath v. State, 173 Ind. 296, 
90 NE 310, 21 AnnCas 1056. 

Iowa.—State v. Sherman, 106 Iowa 
684, 77 NW 461; State v. Newton, 44 
Iowa 45. 

Mass.—Com, v. Murphy, 165 Mass. 
Pay 42 NE 504, 52 AmSR 496, 30 LRA 


Mich.—Peo, v. Gengels,, 218 Mich. 
632, 188 NW 398, 401 [cit Cyc]. 

Mont.—State v. Duncan, 82 Mont. 
170, 266 P 400. 

N. Y.—Peo. v. Marks, 146 App. 
wee 11, 130 NYS 524, 26 N. Y. Cr. 


Oh.—Zent \v. Pvt 8) -Oh, Ay. 473,) 21 
Si Cir ECE ING . 475, 385:/Oh-s Cir. Ct. 
Tex.—Davis v. State, 42 Tex. 226; 
Greene v. State, 101 Tex. Cr. 52, 273 


SW 853; Martin v. State, 73 Tex. Cr. 
546, 165 SW 579; Pilgrim v. State, 59 
Tex. Cr. 2381, 128 SW 128; Zachary 


v. State, 57 Tex, Cry 179, 122 SW 263; 
Robertson v. State, 51 Tex, Cr.9493, 
102 SW 1130; Smith v. State, (Cr.) 
73 SW 401, 44 Tex. Cr. 137, 68 SW 
995,100 AmSR 849; Manning v. State, 
43 Tex. Cr. 302, 65 SW 920, 96 AmSR 
873; Eden v. State, (Cr.) 43 SW 89. 


Va.—Lawrence v. Com., 30 Gratt. 
(71 Va.) 8465. 


[a] Reasonable care used to ascer- 


State, 43 Tex. Cr. 303, 65 SW 920, 96 
AmSR 873. 

{[b] Female’s representation to 
accused that she was of age is no de- 
fense. Peo. v. Marks, 146 App. Div. 
11, 130 NYS 524, 26 NRC 259; 
Davis v. State, 42 Tex. 226; Zachary 
v. State, 57 Tex. Cr. 179, 122 SW 263; 
Edens vy. State, (Tex. Cr.) 43 SW 89. 

95. Greene v. State, 101 Tex. Cr. 
52, 273 SW 853. 


96. See statutory provisions. 


fon Rex v. Banks, [1916] 2 K:. B: 


98. State v. Jones, 145 Iowa 176, 
123 NW 960. 
99. State v. Jones, supra. And 


see infra § 108. 


: cn See supra § 88 text and notes 
2. State v. Ballamah, 28 N. M. 212, 


210 P 391, 26 ALR 769. 


Impotence as equivalent of inca- 
Posey, see supra § 14 text and note 


3. Nugent v. State, 18 Ala. 521; 
State v. Truitt 21 Del. 466, 62 A 790; 
Peo. v. Murray, 72 Mich, 10, 40 NW 
ee apne v. Murphy, 118 Mo. T, 25 


4 See supra § 14 note 13 [b]. 


5. Ala.—Whitten vy. State, 115 Ala. 
72, 22 S 4838. 


Del PTV ae v. 
62 A 79 


Bie sullen A Donovan, 61 Iowa 
369, 16 NW 20 


Nebr.—Head v. State, 43 Nebr. 30, 
61 NW 494. 


Tex.—Reagan v. State, 28 Tex. A. 
227, 12 SW 601, 19 AmSR 833. 


[a] When no defense.—Where de- 
fendant, at the time of the commis- 
sion of an alleged assault with intent 
to commit rape, knew what he was 
doing, and was able to appreciate the 
character of his act, and knew that it 


Truitt, 21 Del. 466, 


was unlawful and wrongful, his 
drunkenness was no defense. State 
v. Truitt, 21 Del. 466, 62 A 790 

6. See statutory provisions; and 


Criminal Law §8§ 81-87. 
Crew v. State, (Tex. Cr.) 23 SW 


Peo. v. Murray, 72 Mich. 10, 40 
29. And see infra §§ 166, 167. 


State v. Burns, 82 Comn, 213, 72 
A 1088, 16 AnnCas 465. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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2 II. PROSECUTION AND PUNISHMENT 


[§ 52] A. Indictment and Information—1. In 
General. The rules governing the form and requi- 
sites of indictments and informations generally ap- 
ply to prosecutions for rape and attempt or assault 
with intent to rape.?° 


[§ 53] 2. Names and Description of Persons!i1— 
a. Defendant. An indictment or information for 
rape, or for attempt or assault with intent to rape, is 
subject to the general rules as to the description of 
accused.+* It need not allege his sex;!* nor, as a 
rule, is it necessary to allege his age or physical ca- 

pacity to commit the crime, as want of age and ¢a- 
pacity is a matter of defense.t* In some jurisdic- 
tions, under the statutes punishing intercourse with 
females below a specified age by males over a speci- 
fied age,’® it has been held necessary to allege the 
age of accused;!° but in others such an allegation is 


[§ 54] b. Female1°—(1) In General. The in- 
dictment or information must allege with certainty 
upon whom the offense was committed.2® The chris- 
tian. name and surname of the female raped or as- 
saulted must be correctly stated, or it must be al- 
leged that they are unknown.?! The name by which 
she is usually known is sufficient ;?? and given names 
usually considered the equivalent of each other may 
be used interchangeably.2® If the essentials of the 
offense are charged it-is sufficient without repetition 
of the name of the female in the latter part. of the 
charge ;°* but where by no rule of grammatical con- 
struction or legal intendment can it be ascertained 
that the words charging the offense refer to the female 
named in the first part of the charge, the indictment 
is insufficient.?° The indictment or information need 
not allege that the female raped or assaulted was 


held to be unnecessary.” 


10. State v. Cutrer, 140 La. 34, 35, 
72 S 800° [quot Cye]. 

Indictments and informations gen- 
erally see Indictments and Informa- 
tions 31 C. J. p 548. 

11. Joinder of parties see Indict- 
ments and Informations §§ 312-319. 

12. Description of person accused 
generally see Indictments and Infor- 
mations §§ 226-237. 


13. Ark.—Warner v. State, 54 Ark. 
660,17 SW 6. 

Cal.—Peo. v. Wessell, 98 Cal. 352, 33 
P5216, 

Miss.—Brown v. State, 72 Miss. 997, 
17 S 278. 

Mo.—State v. Shearon, 183 SW 293, 
294 [cit Cyc]. 

N. J.—State v. Milosh, 5 N. J. Misc. 
120, 185 A 658; State v. Lasowski, 4 
N. J. Mise. 489, 1383 A 415. 

N. C.—State v. Tom, 47 N. C. 414. 


Tex.—Taylor v. State, 50 Tex. Cr. 
362, 97 SW 94, 123 AmSR 844; Cor- 
nelius v. State, 13 Tex. A. 349; Green- 
lee v. State, 4 Tex. A. 345. 


Utah.—State v. Williamson, 22 Utah 
248, 62 P 1022, 88 AmSR 780. 


{a] Language held sufficient.—An 
indictment charging statutory rape as 
defined by statute sufficiently charges 
its commission by a male person by 
the words “he, the said [defendant] 
did then and there have carnal knowl- 
edge,” etc. State v. Shearon, (Mo.) 
183 SW 298. 

[b] Carnal abuse.—An indictment 
for carnal abuse of a female child be- 
low a specified age need not allege 
that defendant is a ‘male,’ since a 
charge of carnal abuse against him 
earries that implication. State v. 
Milosh, 5 N. J. Mise. 120, 135 A 658; 
State v. Lasowski, 4 N. J. Mise. 489, 
133 A 415. 


14. Cal.—Peo. v. Wessel, 98 Cal. 
852, 33 P 216; Peo. v. An Yek, 29 Cal. 
575, 


Til.—Johnson y. Peo., 202 Ill. 53, 66 
NE 877; Sutton v. Peo., 145 Ill. 279, 34 
NE 420. 

Mass.—Com. v. Scannel, 
547. 

Minn.—State v. Ward, 35 Minn. 182, 
28 NW 192. 


AS are v. State, 40 Nebr. 320, 
58 NW 92 


NN. satis vy. Ancheta, 20 N. M. 
19, 145 P 1086. 


Or.—State v. Knighten, 39 Or. 63, 64 
P 866, 87 AmSR 647. 


11 Cush. 


If defendant is called by 
two names he may be indicted in either.1§ 


Tex.—Davis v. State, 42 Tex. 226; 
Word v. State, 12 Tex. AS AT 


Wash.—State v. Dunlap, 25 Wash. 
292, 65 P 544. 


W. Va.—State v. Tippens, 91 W. Va. 
504, 113 SE 751. 


15. See statutory provisions; 
supra § 14 text and notes 20-23. 

16. Ill.—Schramm v. Peo., 220 Ill. 
16, 77 NE 117 [dist Johnson v. Peo., 
202 Ill. 53, 66 NE 877; Sutton v. Peo., 
145 Ill. 279, 34 NE 420]; Wistrand v. 
Peo., 213 Ill. 72; 72 NE 748. 


Ky.—Hylton v. Com., 230 Ky. 565, 
20 SW (2d) 453; Oldham v. Com., 221 
Ky. 236, 298 SW 682; Oakley v. Com., 
220 Ky. 313, 295 SW 142; Alderson v. 
Com., 218 Ky. 591, 291 SW 1012; Hew- 
itt v.Com., 216 Ky. 72, 287 Sw 223. 


Mvu.—State v. Cox, 318 Mo. 657, 300 
SW 746; State v. Barnes, 281 Mo. 514, 
220 SW 848; State v. Hall, 164 Mo. 
528, 65 SW 248. 


Nebr.—Hubert v.. State, 74 Nebr. 
220, 104 NW 276, 106 NW 774; Hall 
v. State, 40 Nebr. 320, 58 NW 929. 


N. J.—State v. White, 103 N. J. L. 
153, 134 A 746 [aff 3 N. J. Misc. 1016, 
130A 470]. 


Pa.—Com. v. Emery, 21 Pa. Dist. 
297 [rev on other grounds 51 Pa. Su- 
per. 55]. 


[a] Insufficient allegation.—An in- 
formation alleging that defendant was 
over the age of sixteen years is in- 
sufficient to state the offense defined 
by statute, consisting of carnal knowl- 
edge of an unmarried female between 
specified ages by a male person over 
the age of seventeen years, Since such 
a defendant may be over sixteen but 
under seventeen years of age. State 
v. Cox, 318 Mo. 657, 300 SW 746; 
State v. Barnes, 281 Mo. 514, 220 SW 
848. 


and 


[b] Effect of omission.—Under a 
statutory provision punishing the of- 
fense according to the age of the per- 
petrator, making the offense a felony 
for those over a particular age, and a 
misdemeanor for younger offenders, 
where an indictment for carnal knowl- 
edge of a female within the statutory 
ages fails to specify the age of de- 
fendant so as to bring him within the 
felony class, the offense charged is 
only a misdemeanor, and there can be 
no conviction of felony. Hylton v. 
Com., 230 Ky. 565, 20 SW (2d) 453; 
Oldham v. Com., 231 Ky. 236, 298 Sw 
682; Oakley v. Com., 220 Ky. 313, 295 
SW 142; Alderson v. Com., 218 Ky. 
591) 291 SW 1012; Hewitt v. om 
216 ‘Ky. 72, 287 SW 23. 


of the human species,?° that she was a person In 


/ 


17. Ala.—Brown v. State, 23 Ala. A. 
424, 126 S 420; Tucker v. State, 21 
Ala. A. 582, 110 S 799 [certiorari den 
215 Ala. 406, 110 S 799]. 


Ind.—Cheek v. State, 
85 NE 779. 


Or.—State v. Edy, 117 Or. 430, 244 P 
538; State v. Knighten, 39 Or. 63, 64 
12 866, 87 AmSR 647. 


Vt.—State v. Sullivan, 68 Vt. 540, 
35 A 479. ; 


W. Va.—State v. Wright, 91 W. Va. 
500, 113 SE 764; State v. Tippens, 91 
W. Va. 504, 113 SE 751. 


[a] Statement sufficient.—An in- 
dictment charging the offense by a 
defendant “above the age of 16 years, 
to wit, of the age of 25 years” is suffi- 
cient. State v. White, 103 N. J! ©. 
158, 134 A 746 [aff 3 N. J. Mise. 1016, 
130 A 470]. 


18. Taylor v. Com., 20 Gratt. (61 
Va.) 825. 


19. Description of persons other 
than accused generally see Indict- 
ments and Informations § 272. 


20. State v. Comeaux, 142 La. 651, 
77 S 489; Myers v. State, 51 Tex. Cr. 
463, 103 SW 859. 


[a] Indictment held sufficient.— 
An indictment which charges that de- 
fendant did unlawfully make an as- 
sault with intent to commit rape upon 
one K, a woman, by then and there at- 
tempting to have carnal knowledge of 
such K, is not insufficient in failin to 
charge an assault upon any particular 
person. Myers v. State, 51 Tex. Cr. 
463, 103 SW 859. 


[b] Indictment held insufficient.— 
An indictment charging that accused 
assaulted B, with intent ‘‘to ravish 
and carnally know,” is fatally defee- 
tive because it does not show with cer~ 
tainty whom he intended to ravish. 
eats v. Comeaux, 142 La, 651, 77 S 


21. Nugent v. State, 19 Ala. 540; 
State v. Johnson, 67 N. C. 55. 


22. State v. Johnson, supra; 
v. Faulkner, 16 B. C. 229. 


23. Wilkey v. Com., 104 Ky. 325, 47 | 
SW 219, 20 KyL 578 (‘‘Jennie”’ and 
“Jane’); Frost v. State, 94 Miss. 104, 
47 S 898; State v. Johnson, 67 N. C. 55 
(“Susan” and “Susannah’’). 

24. Proctor v. Com., 20 SW 213, 14 
Kyl 248% 2Com:. ~v. Hunt, 4) Pick, 
(Mass.) 252; Whitcher v. State, 2 
Wash. 286, 26 P 268. 

25. Nugent v. State, 19 Ala. 540. 


26. Anderson v. State, 34 Ark. 257; 
State v. Ward, 35 Minn. 182, 28 NW 


17k Ind: “93; 
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being,?” or that she was a married woman. 
charge must, however, allege facts sufficient to show 
that the alleged crime was committed against a fe- 
male person,?® and, in the absence of any allegation 
showing that the offense was committed upon a fe- 
If the prosecutrix 
is deseribed as a “female” it is clearly sufficient ;*? 
but an express allegation that the victim of the of- 
fense was a female child or a female, or woman, if 


male, the charge is insufficient.*° 


192; State v. Keeler, 52 Mont. 205, 156 
P 1080, LRA1916E 472, AnnCas1917E 


619;.. State v. Tom, 47 N. C. 414._ 
27. Greenlee v. State, 4 Tex. A. 345. 
28. State v. Hooks, 69 Wis. 182, 33 


NW 57, 2 AmSR 728. 


' 29. ‘Thompson vy. State, 17 Okl. Cr. 
215) 187° RP: 819° 


30. Thompson v. State, supra. 


[a] Use of masculine form of giv- 
en name.—An information charging 
that defendant at a certain time and 
place unlawfully made an attempt to 
rape one “Francis” by making an as- 
sault upon the body of such “Francis” 
with intent than and there to have 
sexual intercourse with such ‘Fran- 
cis,’ not the wife of defendant, was 
insufficient to charge the crime of as- 
sault with intent to rape, there being 
no allegation to indicate that the 
name “Francis” is intended to refer 
to a female. Thompson vy. State, 17 
OI ICr. 215) 18k PrsTg. 


81. Myers v. State, 84 Ala. 11, 4 
S 291; Scitern v. State, 87 Tex. Cr. 
112, 219 SW 8338; Gibson v. State, .17 
Tex. A. 574; O’Rourke vy. State, 8 Tex. 


A. 70; Com. v. Bennet, 2 Va. Cas. (4 
Va.) 235. 
[a] Statutory language.—An in- 


dictment for carnally knowing and 
abusing a “female” child under the 
age of ten, instead of a “woman” child, 
as in the statute, is not bad after ver- 
dict. Com. v. Bennet, 2 Va. Cas. (4 
Va.) 235. 


' - 32.  Ala.—Almon v. State, 21 Ala. 
A. 466,109 S 371; Showers vy. State, 20 
Ala. A. 20, 100 S 569. 


Ark.—Warner y. State, 54 Ark. 660, 
17 SW 6. 


é as wat ee ge v. State, 40 Fla. 178, 24 


Ga.—Joice v. State, 53 Ga. 50. 
Iowa.—State v. Hussey, 7 Iowa 409. 
Kan.—tTillson v. State, 29 Kan. 452. 


Mo.—State v. Cooley, 289 SW 807; 
State v. Miller, 191 Mo. 587, 90 SW 
767; State v. Armstrong, 167 Mo. 257, 
66 SW 961; State v. Hammond, 77 Mo. 
157; State v. Warner, 74 Mo. 83. 


- N. C.—State v. Farmer, 26 N. C. 224; 
State v. Terry, 20 N. C. 289. 


Okl1.—Thompson vy. State, 
Cris, PS72P) 89: 


- Or.—State v. Gauthier, 113 Or. 297, 
231 P 141, 144 [cit Cyc]. 


Tenn.—Hill v. State, 3 Heisk. 317. 


__Tex.—Robertson v. State, 31 Tex. 
36;, Carter v. State, 78 Tex. Cr. 240, 
181 SW 478; Battle v. State, 4 Tex. 
A. 595, 30 AmR 169. 


Va.—Taylor v. Com., 20 Gratt. (61 
Va.) 825. 

W. Va.—State v. Barrick, 60 W. Va. 
576, 55 SE 652. 

[a] Use of word “she” or “her.’”?— 
If the name of the person alleged to 
have been ravished is that of a fe- 
male person, the pronoun “she” or 
“her” used in further identification 
sufficiently alleges that the person is 
a woman. Showers v. State, 20 Ala. 
A. 20, 100 S 569; Warner v. State, 54 
Ark. 660, 17 SW 6; Barker v. State, 
40 Fla. 178, 24S 69; State v. Hussey, 7 


17 Oki. 
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Iowa 409; State v. Cooley, (Mo.) 289 
SW 807; State v. Miller, 191 Mo. 587, 
90 SW 767; State v. Armstrong, 167 
Mo. 257, 66 SW 961; State v. Ham- 
mond, 77 Mo. 157; State v. Warner, 74 
Mo. 83; State v. Farmer, 26 N. C. 224; 


State: vi Terry. 20) Ni Ce 28S Erie 
State, 3 Heisk. (Tenn.) 3173 Taylor 
v. Com., 20 Gratt. (61 Va.) 825. 


33. Peo. v. Dravilles, 321 Ill. 390, 
152 NE 212; Peo. v. Stowers, 254 Ill. 
588, 98 NE 986; State v. Schilansky, 
105 W. Va. 549,-143 SE 307; State v. 
Fudge, 96 W. Va. 109, 122 SE 519. 

34. Ark.—Curtis v. State, 89 Ark. 
894, 117 SW 521; Hust v. State, 77 
Ark. 146, 91 SW 8; Garner v. State, 
73 Ark. 487, 84 SW 623. 

Cal.—Peo. v. Estrada, 53 Cal. 600. 


Ill.—Peo. v. Dravilles, 321 Il]. 390, 
152 NE 212. 


Ind.—Sharp v. State, 188 Ind. 276, 
123 NE 161. 

Kan.—State v. Van Sickle, 97 Kan. 
362, 154 P 1015, 1016 [cit Cyc]; State 
v. White, 44 Kan. 514, 25 P 33. 

Ky.—Com. vy. Landis, 112 SW 581, 33 
KyL 983. 


Mass.—Com. vy. Murphy, 2 Allen 163; 


Com. v. Fogerty, 8 Gray 489, 69 AmD 
264; Com. v. Seannel, 11 Cush. 547. 


Mont.—State v. Williams, 9 Mont. 
LOG: cone ato Os 


Oh.—Williams vy. State, Wright 42. 


Or.—State v. Hilton, 119 Or. 441, 249 
P 1103; State v. Edy, 117 Or. 430, 244 
P 5388, 539 [cit Cyc]; State v. Gau- 
thier, 113 Or, 297; 231 P. 141. . See 
State v. Haynes, 116 Or. 635, 242 P 603 
(where the indictment charged an act 
of “illicit sexual intercourse,’ which 
could not be the case if defendant and 
the prosecutrix were married). 


S. D.—State v. Schultz, 41 S. D. 184, 
169 NW 547. 


Tex.—Belcher y. State, 39 Tex. Cr. 
121, 44 SW 519; Caidenas v. State, 
(Cr.) 40 SW 980. 


Utah.—State v. Williamson, 22 Utah 
248, 62 P 1022, 83 AmSR 780. 


Wash.—State v. Halbert, 14 Wash. 
306, 44 P 538. 


W. Va.—State v. Schilansky, 105 W. 
Va. 549, 143 SE 307; State v. Fudge, 
96 W. Va. 109, 122 SH 519. 


35. See statutory provisions. 


36. Ariz.— Cutler v. State, 15 Ariz. 
343, 138 P 1048; “Lenord v. State, 15 
Ariz, 137, 137 P 412. 


Cal.—Peo. v. Miller, 7 Cal. Unrep. 
Cas. 192,:78 P 227; Peo. v. Everett, 10 
Cal. A. 12, 101 P 528; Peo. v. Miles, 
9 Cal. A, 312, 101 P5215, 


Colo.—Waelchli v. Peo., 77 Colo. 147, 
234 P 1113. 


Ida.—State v. Jeanoes, 36 Ida. 810, 
213. 1017. 


Ill.—Peo. v. Fathers, 322 Il]. 424, 153 
NE 704; Peo. v. Okopske, 321 Ill. 32, 
151 NE 507; Peo. v, Kingeannon, 276 
Ill. 251, 114 NE 508; Peo. v. Stowers, 
254 Ill. 588, 98 NE 986. 


Ky.—Oldham v. Com., 221 Ky. 236, 
298 SW 682; Hunley v. Com., 217 Ky. 
675, 290 SW 511. 

N. D.—State v. Johnson, 58 N. D. 
832, 227 NW 560. 
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the other words show the sex, is not necessary.°? As 
a general rule, both at common law and under the 
statutes,** it is not necessary. to allege in express 
terms that the woman was not the wife of aceused.** 
However, under statutory provisions which expressly 
describe the female as one not the wife of aceused,** 
it has been held that the indictment or information 
must allege that she was not his wife;*® but there 
is also authority to the contrary.®* 


Whether it is 


Okl.—Humphrey v. State, 34 Okl. 
247, 246 P 486; Parker vy. Terr., 9 Okl. 
109, 59° P 93 Young v,-Terr., 8 Ok. 
525, 58 P 724; Hmyahtubby v. State, 
14 Okl. Cr. 218, 169 P 1124; Smythe 
v. State, 2 Okl. Cri 286, 101, P 611,139 
AmSR 918. 


Porto Rico.—Peo. v. Martinez, 24 
Porto Rico 209; Peo. v. Cortes, 24 
Porto Rico 195. 


Tex.—Franklin v. State, 109 Tex. Cr. 
591, 6 SW (2d) 357; Dudley v. State, 
387 Tex. Cr. 543, 40 SW 269; Edwards 
v. State, 37 Tex. Cr. 242, 38 SW 996, 
39 SW 3868; Bice v. State, 37 Tex. Cr. 
38, 38 SW 803; Rice v. State, 37 Tex- 
Cr. 36, 38 SW 801. - 


W. Va.-—State v. Fudge, 96 W. Va. 
109, 122 SE 519. 


See also Rex v. Wright, 11 Can. Cr. 
Cas. 221, 39 N. S. 103 (holding that if 
such an allegation was necessary its 
omission could have been remedied 
under the statute by amendment, and 
the defect was waived by failure to 
object before pleading to the indict- 
ment). 


[a] Single statute (1) may, in de- 
fining the offense as committed upon 
different classes of females, describe 
the female as not the wife of accused 
in one clause and not make this speci- 
fication in another clause. See statu- 
tory provisions. (2) Thus an indict- 
ment or information under a clause 
not specifying nonmarriage between 
the parties need not aver an absence 
of the marriage relation between 
them. Peo. v. Dravilles, 321 Ill. 390, 
152 NE 212; Peo. v. Stowers, 254 Ill. 
588, 98 NE 986; Sharp vy. State, 188 
Ind. 276, 123 NE 161; Belcher v. State, 
39 Tex. Cr. 121, 44 SW 1106; Caidenas 
v. State, (Tex. Cr.) 40 SW 980. And 
see cases supra note 34. (3) But in, 
a prosecution under a clause of the 
statute specifying that the female 
not be the wife of accused, an alle- 
gation of that fact in the indictment 
or information is necessary. See cas- 
es supra this note. 


{b] Omission is net cured by an 
allegation that defendant ‘violently 
did ‘ravish’ and carnally know,” or 
assaulted the prosecutrix with such 
intent, as those words only described 
the manner by which the intercourse 
was accomplished. Peo. v. Miles, 9 
Cal. 7As. e322), L049 P 625. 


[ec] Sufficient allegation.—(1) An 


indictment alleging that defendant on 
a certain day had intercourse with H, 


|}a female under sixteen years of age, 


“and not the wife of defendant,” une- 
quivocally alleges that the female was 
not the wife of defendant at the time 
of the commission of the offense. Peo. 
v. Miller, 7 Cal. Unrep. Cas. 192, 78 P 
227. (2) The allegation in the indict- 
ment that complainant was an un- 
married female under the age of 
eighteen years sufficiently negatives 
any marital relations between the par- 
ties. State v. McPadden, 150 Minn. 
62, 184 NW 568. 


Necessity of negativing exceptions 
or provisos considered as element of 
offense see Indictments and Informa- 
tions §§ 269, 270. 


37. State v. Morrison, 46 Mont, 84, 


125 P 649; State v. Williams, 9 Mont. 
L923 APW33bs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 54-55] 


necessary to negative the relationship of daughter or 


sister depends on the statute.*§ 


Chastity. Generally the previous chaste character 
of the female need not be alleged;*® but in a prose- 
eution for rape, or attempt or assault with intent 
to rape, under a statute which makes the previous 
chastity of the female an essential element of the of- 
fense,*® the chaste character of the female must be 


alleged.41 


[§ 55] (2) Age. When, in an indictment or in- 
formation for rape, or assault with intent to rape, 
force or want of consent is alleged, it is not neces- 
sary to allege the age of the female,*? or that she 
was over the age of consent,#® or under the age of 
consent,** and if the female’s age is alleged in such 
cases, the averment may be disregarded as surplus- 


Exception or proviso not considered 
essential element of offense see In- 
dictments and Informations § 269. 


38. See statutory provisions; and 
cases infra this note. 


[a] In Nebraska, under a statu- 
tory provision punishing sexual in- 
tercourse with a female under eight- 
een years of age without force and 
with her consent, it is held that, in 
charging the offense under this pro- 
visien, it is not necessary to allege 
that the female was not the daughter 
or sister of accused, as the crime is 
committed whether she is or is not, 
although another section of the same 
statute punishes forcible © carnal 
knowledge of any female other than 
a daughter or sister. Edwards v. 
State, 69 Nebr. 386, 95 NW 1038, 5 
AnnCas 312; George v. State, 61 Nebr. 
669, 85 NW 8&40. 


[b] In Ohio (1) it was formerly 
held that the crime of having “carnal 
knowledge of his daughter or sister, 
forcibly and against her will,” as de- 
fined in Act March 7, 1835, § 4, and 
the crime of having “carnal knowl- 
edge of any other woman or female 
child than his daughter or sister, as 
aforesaid, forcibly and against her 
will,’ as defined in § 5 were distinct 
crimes, and that in charging the latter 
crime it was necessary to allege that 
the female was not the daughter or 
sister of accused. Howard v. State, 11 
Oh. St. 328.. (2) But under a later 
statute (Rev. St. § 6816), declaring 
guilty of rape any- person who “has 
carnal knowledge of a female person 
forcibly and against her will; or be- 
ing eighteen years of age, carnally 
knows and abuses a female child un- 
der fourteen years of age with her 
consent,” such an allegation is held 
unnecessary, although § 6817 pre- 
seribes a higher punishment when the 
rape is committed upon a daughter or 
sister than when it. is committed up- 
on a woman not so related. Jones v. 
State, 54 Oh. St. 1, 42 NE 699; Wil- 
liams v. State, Wright 42 (rule applied 
in case of assault with intent to 
rape). 

39. Peo. v. Sheffield, 9 Cal. A. 130, 
98 P 67 (nonmarriage of prosecutrix 
to anyone before commission of act 
need not be alleged); Watkins v. 
State, 184 Miss. 211, 98 S 587 (attempt 
to rape); Hicks v. State, 130 Miss. 
411, 94 S 218; ‘Kerley v. State, 89 Tex. 
Cr. 199, 280 SW 163. 


Prior chastity immaterial see supra 
§§ 17, 39. 

40. See statutory provisions; 
supra §§ 18, 19, 39 

41. State v. Hall, 164 Mo. 528, 65 
SW 248; Hubert v. State, 74 Nebr. 
220, 104 NW 276, 106 NW 774; Bailey 
v. State, 57 Nebr. 706, 78 NW 284, 73 
AmSR 540; Young v. Territory, 8 Okl. 
525, 58 P 724; Dodson v. State,~ 30 
Okl. Cr. 135, 235 P 268. . 


and 
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age.t® However, although there is authority to the 


contrary,*® in an indictment or information for rape, 


or for assault with intent to rape, on a female un- 
der the age of consent, it must be alleged that ‘she 
was under the age of consent.*? 
the female was below the age of consent is suffi- 
cient;*® and it is sufficient to allege that she was 
under the age specified in the statute, without spe- 


Any allegation that 


cifically alleging her age;*® or to allege her age as 


42.° Peo. v. Williams, 
165 NE 693; 


334 Ill. 241, 
Graves v. Com., 9 Ky. 
Op. 204; Short v. State, (Okl. Cr.) 276 
P 703; Hinson v. State, 29 Okl. Cr. 
210, 232 P 955; State v..bayesy l7 oS: 
D.. 128, 95 NW 296. 

Upon whom offense may be com- 
mitted see supra §§ 15, 39. 
gins Conn.—State v. Gaul, 50 Conn. 

8. 

Ky.—Jones v. Com., 124 Ky. 26, 97 
SW 1118, 30 KyL 288; Webb v. Com., 
99 SW 909, 30 KyL 841; McLaughlin 
v. Com., 35 SW 1030, 18 KyL 205: 

Mass.—Com. v. Sugland, 4 Gray 7. 

Miss.—Mobley v. State, 46 Miss. 501. 


Mo.—State v. Houx, 109 Mo. 654, 19 
SW 35, 32 AmSR 686. 

Nebr.—Hall v. State, 40 Nebr, 320, 
58 NW 929. 


N. Y.—Peo. v. Draper, 28 Hun 1, 1 
NY. (Cre 133 


N. C.—State v. Storkey, 63 N. C. 
7; State v. Farmer, 26 N. C. 224. 


Oh.—O’Meara v. State, 17 Oh. St. 
res Bowles v. State, 7 Oh. Pt. II 
43. 

S. C.—State v. Haddon, 49 S. C. 308, 
27 SE 194. 


Tex.—Nicholas v. State, 23 Tex. A. 
817, 5 SW 239. 


44. Peo. v. Williams, 334 Ill. 241, 
165 NE 698; Short v. State; (Okl. Cr.) 
276 P-703. 

45. Hall v. State, 40 Nebr. 320, 58 
NW 929; O’Meara v.’State, 17 Oh. St. 
515; Bowles v. State, 7 Oh. Pt. II 243; 
Short v. State, (Okl.2Cr.) 276).P..703; 
Hinson v. State, 29 Okl, Cr. 210, 232 P 
955. 

46. State v. Staton, 88 N. C. 654; 
State v. Johnston, 76 N. C. 209. 


47. Ala.—Sims v. State, 146 Ala. 
109, 41 S 413; Oakley v. State, 135 
Ala. 15, 33 S 23. 


Ark.—Inman v. State, 65 Ark. 508, 
47 SW 558. 

Cal.—Peo. v. Totman,.135 Cal. 133, 
67 P 51; Peo. v. Mills, 17 Cal. 276. 


Minn.—State v. Erickson, 81 Minn. 
134, 88 NW 512. 

Mo.—State v. Hughes, 258 Mo. 264, 
167 SW 529; State v. Miller, 111 Mo. 
542, 20 SW 243; State v.°Houx, 109 
Mo. 654, 19 SW 35, 32 AmSR_ 686; 
State v. Wray, 109 Mo. 594, 19 SW 86; 
State v. Meinhart, 73 Mo. 562. 

Mont.—State v. Jones, 32 Mont. 442, 
80 P 1095. 

Nebr.—Hubert v. State, 74 Nebr. 
220, 104 NW 276, 106 NW ‘774; Hall 
vy. State, 40 Nebr. 320, 58 NW 929. 

N. H.—State v. Burt, 75 N. FL. 64, 71 
A 30. 

N. .Y.—Peo. v. Robertson, 88 App. 
Div. 198, 84 NYS 401; Peo. v. Flaher- 
ty, 79 Hun 48, 29 NYS 641 [aff 145 N. 
Y. 597, 40 NE 164]. 


below an age lower than that specified in the stat- 
ute;°° or to allege her age specifically, without any 
general averment that such age was under the speci- 
fied age of consent;°! or to allege both her age and 
that it was below an age lower than the age specified 
in the statute;°? or to allege both her age and that 
it was below the specified statutory age,°? although 


Tex.—Nolan v. State, 84 Tex. Cr. 
150, 206 SW 92. 


ves v. Wheat, 63 Vt. 673, 22 


Wash.—State v. Falsetta, 43 Wash. 
159, 86 P 168; State v. Fetterly, 33 
Wash. 599, 74 P 810. ¢ 


48. Zobarosky v. State, 180 Ind. 
187, 102 NE 825; Vickers vy. State, 105 
Tex. Cr. 235, 288 SW 191. 


49. Minn.—State v. Erickson, 81 
Minn. 134, 883 NW 512. ‘ 


Mo.—State v. Hughes, 258 Mo. 264, 
167 SW 529. 


N. Y.—Peo. v. Robertson, 88 App: 
Div. 198, 84 NYS 401; Peo. v, Flaher-= 
ty, 79 Hun 48, 29 NYS 641 [aff 145 'N. 
Y. 597, 40 NE 164]. ee 

Tex.—Cloniger v. State, 91 Tex. r. 
143, 237 SW 288. - 


Wash.—State v. Falsetta, 43 Wash. 
159, 86 P 168, 10 AnnCas 177. 

Eng.—Rex v. Stephenson, [1912] 
3 K. B.341. 2 es 

50. Inman v.-State, 65 Ark. 508; 
47 SW 558; Carlisle v. State, 107 Tex. 
Cr. 408, 296 SW 889; Vickers v. State, 
105 Tex. Cr. 235, 288 SW 191; Tinker 
v. State, 95 Tex. Cr. 143, 253 SW 531; 
Beds v. State, 90 Tex. Cr. 206, 234 SW. 


[a] Thus, under a statute fixing 
the age of consent at eighteen years, 
an allegation that the female was be=+ 
low fifteen years was-held sufficient. 
Carlisle v. State, 107 Tex. Cr. 408, 
296 SW 889; Vickers v. State, 105 Tex. 
Cr. 235, 288 SW 191; Tinker v. State, 
95 Tex. Cr. 143, 253 SW 531; Keck v. 
State, 90 Tex. Cr. 206, 234 SW 396. 


51. State v. Hughes, 258 Mo. 264, 
167 SW 529; State v. Fetterly, 33 
Wash, 599, 74 P 810. 


52. Zoborosky v. State, 180 Ind. 
187, 102 NE 825; State v. Burt, 75 N. 
H. 64, 71 A 30, AnnCas1912A 232. 


[a] Thus: (1) Under a statute fix- 
ing the age of consent at sixteen 
years, an indictment for assault with 
intent, etc., alleging that the victim 
was a child under twelve, to wit, ten 
years of age, sufficiently charged the 
age of the victim. Zoborosky v. 
State, 180 Ind. 187, 102 NE 825. (2) 
An indictment for rape under a statute 
providing that, if any man shall car- 
nally abuse any woman child under 
the age of sixteen years, he shall be 
imprisoned, ete., need not charge that 
the child on whom the offense was 
committed was under sixteen years of 
age; and an indictment charging 
abuse of a child under the age of fif- 
teen years, to wit, of the age of eleven 
years, was sufficient. State v. Burt, 
75 N. H. 64, 71 A 30, AnnCas1912A 
232. 


53. Ark.—Curtis v. State, 89 Ark. 
894, 117 SW 521. 

Cal.—Peo. v. Totman, 135 Cal. 133, 
672 P blah Peo.-yvy. Mills; (1? (Cala 76. 
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it has also been held that such a double statement 
Where a statute punishes 
carnal knowledge of a female below a specified age 
as a felony, and another statute punishes carnal 
knowledge of a female between specified ages as a 
misdemeanor, the higher age in the latter statute be- 
ing the same as the age fixed by the former,°® it is 
essential for the indictment to specify the age of the 
female so as to apprise accused of what statute is 
Under a statute pun- 
ishing sexual intercourse with a female of previous 
chaste character and between specified ages,°’ the 
indictment need only allege that she was below the 
higher age, and need not allege that she was over 
the lower age specified by the statute.°® 
a statute an allegation that the female was between 


is a mere redundancy.** 


the basis of the prosecution.*°® 


RAPE 


(1) In General. 


elements ;°° 
Under such 


the specified ages, followed by an allegation of her 


Ind.—McClure v. State, 116 Ind. 169, 
18 NE 615. 


Mo.—State v. Miller, 111 Mo. 542, 20 
SW 243; State v. Houx, 109 Mo. 654, 
19 SW 35, 32 AmSR 686; State v. 
Wray, 109 Mo. 594, 19 SW 86; State 
v. Meinhart, 73 Mo. 562. 


Mont.—State v. Jones, 32 Mont. 442, 
80 P 1095. 


Nebr.—Hubert v. ales 
220, 104 NW 276, 106 NW 7 


N. J.—State v. White, Ae ‘N. J. Ls 
153, 134 A 746. 


Or cae v. Gauthier, 113 Or. 297, 
237 P 1 


54. yes v. Hughes, 258 Mo. 264, 
167 SW 529. 


55. See statutory provisions. 


56. Sims v. State, 146 Ala. 109, 41 
o ya Oakley v. State, 135 Ala. 15, 


{a] hus, where, by statutes, car- 
nal knowledge of females under four- 
teen igs made a felony, and intercourse 
with females below fourteen and over 
ten is made a misdemeanor, an indict- 
ment which merely charges inter- 
course with a female under fourteen 
without specifying whether she was 
Over or under ten is insufficient in 
that it fails to apprise accused of the 
particular offense with which he is 
charged. Sims v. State, 146 Ala. 109, 
41 S 413; Oakley v. State, 135 Ala. 
155, 33 SS" 23. , 


57. See statutory provisions; 
supra § 18 

58. Davis v. State, 17 Okl. Cr. 604, 
191 P 1044; Hast v. Terr., 5 Okl. Cr. 
162, 114 P 261. 


59. State v. Walker, 309 Mo. 103, 
274 SW 56. 


60. Joinder of offenses see Indict- 
ménts and Informations §§ 320-356. 


61. [a] Form of indictment or in- 
formation for rape by foree. Mc- 
Laughlin v. State, 117 Ark. 154, 174 
SW 234; Peo. v. Snyder, 75 Cal. 323, 17 
P 208; Russell v. State, 71 Fla. 236, 71 
S 27; Barker v. State, 40 Fla. 178, 24S 
State v. Jones, 121 Kan. 1, 245 P 
Com. v. Sugland, 4 Gray (Mass.) 
7; State v. Holman, 230 Mo. 653, 132 
SW 695; State v. Goodale, 210 Mo. 
275, 109 SW 9; State v. Harris, 150 
Mo. 56, 51 SW 48h; State v. Heyer, 89 
N. J. 187, 98 A 413, AnnCas1918D 
284; State v. Johnson, 100 N. C. 494, 
6 SE 61; Hinson v. State, 29 Okl. Cr. 
210, 232 P 955; Cornelius v,. State, 13 
Tex. A. 349. 

62. State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]. 

Accusation or statement of offense 
generally see Indictments and Infor- 
mations §§ 170-811. 

63. Ala.—Sims v. State, 146 Ala. 
109, 41 S 413. 


fe Nebr. 


and 


Ariz.—Trimble v. Terr., 8 Ariz. 281, 
71 P 934. 

Fla.—Russell v. State, 71 Fla. 236, 
CALMS RON 

La.—State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]; State v. Porter, 
48 La. Ann. 1539, 21 S 125. 


Minn.—State v. Vorey, 41 Minn. 134, 
43 NW 324. 


Nebr.—Hubert v. State, 74 Nebr. 
220, 104 NW 276, 106 NW 774. s 
N. C.—State v. Marsh, 132 N. C. 


1000, 43 SE 828, 67 LRA’ 179; State 


We Jim, 12 N. C. 142. 


N. D.—State v. Rhoades, 17 
579, 118 NW 2338. 


ge ee ee v. State, 12 Tex. A. 


[a] Words substituted for com- 
mon-law definition must be synony- 
mous, equivalent, and apt to deseribe 
the legal idea contained in the defini- 
on State v. Cutrer, 140 La. 34, 72 


[b] Indictment or information for 
rape by force held sufficient.—Mc- 
Laughlin v. State, 117 Ark. 154, 174 
SW 234; Peo. v. Horvath, 23 Cal. A. 
306, 137 P 1069; Russell v. State, 71 
Fla. 236, 71 S 27; State v. Jones, 121 
Kan, 1, 345 P 101; State v. Braden, ou: 
La. 91, 35 S 405; "State v. Lee, 288 Mo. 
41, 231 SW 619; State v. Holman, 230 
Mo. 653, 132 SW 695; State v. Goodale, 
210 Mo. 275, 109 SW 9; State v. Har- 
ris, 150 Mo. 56; 51 sw 481; State v. 
Morrison, 46 Mont. 84, 125 P 649; 
State v. Heyer, 89 N. J. eye 98 A 413, 
AnnCasi918D 284; Short v. State, 
(Okl. Cr.) 276 P 703; Hinson _v. State, 


Nees 


29 Okl. Cr. 210, 232 P 955; Cornelius 
v. State, 13 Tex. A. 349. 

[ec] Insufficient.—An indictment 
merely charging that B “did rape” 


Mrs. D is insufficient for failure to 
allege a single act composing one of 
the elements of the offense. Brinster 
v. State, 12 Tex. A. 612. 


Statement of gist or substance of 
offense generally see Indictments and 
Informations §§ 238-271. 


64. State v. Rhoades, 17 N. D. 579, 
118 NW 233. 


aanes Ark.—Pleasant v. State, 138 Ark. 
Cal.—Peo. v. Rangod, 112 Cal. 669, 
44 P L071} Peo. v. Girr; 53 Cal. 629; 
Peo. v. Burke, 34 Cal. 661. 
Fla.—Russell v. State, 71 Fla. 236, 
71 S 27; Holton y. State, 28 Fla. 308, 
9S 716. 
Kan.—State v. Curtis, 108 Kan. 537, 


196 P 445; State v. White, 44 Kan. 
SW Pibye 12> Baas 


La.—State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]. 


[§§ 55-56 


exact age, is sufficient.>® 
[§ 56] 3. Description of Offense®°—a. Rape®*— 


Subject to the rules governing in- 


dictments and informations generally,®? an indict- 
ment or information for rape must allege with cer- 
tainty every fact and circumstance necessary to con- 
stitute the offense charged ;°* 
constituting the alleged rape should be alleged to 
apprise accused in which of the statutory ways it 
is claimed he committed the offense.*4 
ment in a prosecution under a statute is sufficient if 
it describes the offense in the language of the stat- 
ute,®> provided the statute states all the essential 
but not otherwise.** 
low the language of the statute is not fatal, if equiv- 
alent language is used,®* and every element of the 


the particular acts 


An indict- 


Failure to: fol- 


Minn.—State v. Ward, 35 Minn. 182, 
28 NW 192. 


Mo.—State v. Meinhart, 73 Mo. 562. 
N. Y.—Peo. v. Pees he 79 Hun 48, 


pees 641 [aff 145 N. Y. 597, 40 NE 


Utah.—State v. Seo’ 22 Utah 
248, 62 P 1022, 83 AmSR 76 

Va.—Smith vy. Com., 85 sh 
SE 148. 


Wyo.—Tway v. State, 7 Wyo. 74, 50 
P 188. 

Statement of statutory offenses gen- 
erally see Indictments and Informa- 
tions §§ 253-271. 


Statutory language generally sce 
FA CRCERIORED and Informations §§ 260— 


924, 9 


66. State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]; State Vig William- 
eon 22 Utah 248, 62 P 1022, 83 AmSR 


67. State v. Cutrer, 140° La. 34, 35, 
72 S 800 [quot Cye]; State v. William. 
son 22 Utah 248, 62 P 1022, 83 AmSR 


68. Ark.—State v. Peyton, 93 Ark. 
406, 125 SW 416, 137 AmSR 93. 


Cal.—Peo. v. Girr, 53 Cal. 629. 


Colo.—Sarno v. Peo., 74 Colo. 528, 
223 P 41. 


Conn.—State v. Gaul, 50 Conn. 578. 


Fla.—Russell v. State, 71 Fla. 236, 
ee IS M2, 


Ind et WicinaCn Oey, Vv. 
Blackf. 186. 


Kan.—State v. Hoskinson, 78 Kan. 
183, 96 P 138 

Mont. i Stele v. Morrison, 46 Mont. 
84, 125 P 649. 

N. J.—State v. Heyer, 89 N. J. L. 
187, 98 A 413, AnnCas1918D 284. 


pe C.—State v. Martin, 14 N. C. 


State, 7 


Ss. D.—State v. La Mont, 23 S. D. 
174, 120 NW 1104. 


A Sees aaeee v. State, 1 Tex. A. 
90, 28 AmR 399. 


Utah.—State v. Delvecchio, 25 Utah 
18, 69 P 58. 


Wis.—Barnard v. State, 88 Wis. 656, 
60 NW 1058; ie v. Muéller, 85 Wis. 
203, 55 NW 16 


[a] Order ine in which the statute 
employs terms descriptive of the of- 
fense need not be followed. State v. 
Hoskinson, 78 Kan. 1838, 96 P 1388; 
State v. Heyer, ROGNG dh Ie 187, 98 A 
413, AnnCas1918D 284. (2) Thus an 
indictment in which the allegation 
of force and nonconsent precedes the 
allegation of carnal knowledge, in- 
stead of following it, as in the statute, 
is sufficient. State v. Heyer, supra. 
(3) An allegation that accused did 


en aaa sss Sas OS Se nen On enOnRINES 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-59] 


offense is alleged®® in language from which the 
nature of it may be readily understood by accused 
and the jury.*° If a form of indictment is given 
by statute it is sufficient to follow it, if the facts 
necessary to constitute the offense are thereby 
charged;‘! otherwise not.‘? .Where an indictment 
for rape follows the usual form and is in substance 
sufficiently specifie to put defendant fairly on trial 
for the offense charged, it is good.7* : 

Mere technical and grammatical or clerical errors 
which cannot prejudice defendant will not be fatal, 
and mere surplusage will be ignored, if all essential 
facts are charged.** 

[§ 57] (2) Assault. It has been held that in an 
indictment for rape it is not necessary to allege an 
assault,’® and this is the rule in a prosecution for 
carnal knowledge of a female below the age of con- 
sent;7® but such an allegation is usual and not im- 
proper,*? and without it there can be no conviction 
of assault with intent to rape.‘§ 

[§ 58] (8) Carnal Knowledge or Abuse. An in- 
dictment for rape upon, or for carnal knowledge of, 
a female under the age of consent must allege carnal 
knowledge by the use of: those words or their equiva- 
lent.7® Where the statute punishing the offense uses 


“unlawfully feloniously, commit rape” 


RAPE 


Md. 90, 125 A 893; 


[52 C.J.] 1043 


the expression “sexual intercourse” ‘to describe the 
act,®° an information charging that accused did rav~ 
ish and earnally know the prosecutrix is sufficient,*+* 
“carnal knowledge” meaning sexual intercourse.®? 
An indictment charging that defendant had carnal 
knowledge of the female forcibly and against her will 
is not bad for failure to specify more fully the par- 
ticular manner in which such carnal knowledge was 
had.§3 

Abuse. In a prosecution for carnal abuse of a 
female child, an allegation that accused had carnal 
knowledge of the child is equivalent to a charge of 
carnal abuse.8* However, where the indictment al 
leges carnal abuse, an additional allegation that ac¢- 
cused had carnal knowledge of the child may be 
treated as surplusage.*® 

[§ 59] (4) “Ravish;” Want of Consent, Force 
and Resistance.°® Although, under some statutory 
provisions, it is held that an indictment or informa- 
tion for rape need not use the word “ravish,”8? it 
was necessary at common law, and is still necessary 
in some states, to employ this term.*8 Further, the 
charge should employ the words “forcibly and against 
her will, ” or their equivalent,*® except where the 


State v. McCul- 86. “Ravish” as equivalent to “car 


is sufficient, although the statute uses 
the term ‘ ‘unlawfully” after the word 
“carnally,” State v. Hoskinson, supra. 


69. State v. Peyton, 93 Ark. 406, 
125 SW 416, 137 AmSR 93; Sarno v. 
Peo., 74 Colo. 528, 223 P 41. 

70. Sarno v. Peo., supra. 

71. McGuff v. State, 88 Ala. 147, 7 
S 35, 16 AmSR 25; Beason v. State, 
72 Ala. 191; Bradford v. State, 54 Ala. 
230; Johnson v. State, 50 Ala. 456; 
Leoni v. State, 44 Ala. 116; O’Connell 
v. State, 6 Minn. 279; Cooper v. State, 
22 Tex. A. 419, 3 SW 334. 


72. Brinster v. State, 12 Tex. A. 
612. 

73. Mitchell v. Com., 89 Va. 826, 17 
SE 480. 


74. Ark.—Downs v. State, 6 Ark. 
521, 31 SW 149. 


Ind.—Whitney v. State, 35 Ind. 503. 


Towa.—State v. Pennell, 56 Iowa 
29, 8 NW 686. 


Mo.—State v. Meinhart, 73 Mo. 562. 


N. J-—State y. Tilton, 104 N. J. L. 
268,140 A 21 


N. Y.—Peo. v. Deane 79 Hun 48, 
29 NYS 641 [aff 145 N. Y. 597, 40 NE 
164]. 


S. D.—State v. Hayes, 17S. D. 128, 
95 NW 296. 


Tex.—Williams v. State, 1 Tex. A. 
90, 28 AMR 399, 


[a] Illustrations of immaterial 
grammatical or clerical errors disre- 
garded, (1) “Upon” used once too 
often. Downs v. State, 60 Ark. 521, 
31 SW 149. (2) ‘Did’ not repeated 
before: the words “ravish and carnally 
know.” -Whitney v. State, 35 Ind. 508. 
(3) The statement that defendant 
“did then and there ravish and car- 
nally know, forcibly against her will, 
the said 19). ” etc., was sufficient, as 
there was no reasonable doubt as to 
its meaning, although, as punctuated, 
the words “ravish’ and “know” 
might seem to have no object. ohe 
v. Pennell, 56 Iowa 29, 8 NW 68 


75. O’Connell vy. State, 6 a 2979; 
Reg. v. Allen, 9 C. & P. 521, 38 ECL 


307, -°173 Reprint 939° 2 Moody (CERES 


179,‘169 Reprint 71. 


76. Callaghan v. HETES 17 Ariz. 
529, 155 P 308; Foxwell v. State, 146 


| knowledge.’’—Where, in 


lough, 171 Mo, 571, ‘71 SW 1002; State 
Vie Keeler, 52 Mont. 205, 156 P 1080, 
LRA1916E 472, AnnCasi917E 619. 


77. McLaughlin v. State, 117 Ark. 
154, 174 SW 234; State v. Crouch, 130 
Iowa 478, 107 NW 173 (female im- 
becile); Foxwell v. State, 146 Md. 90, 
125 A 893; Farrell v. State, 54 N. J. 
L. 416, 24 A 723. 


[a] “Rape and assault.”—An in- 
dictment charging that defendant did 
“rape and assault”’ is not bad because 
of the word “assault” being after the 
word “rape.’ McLaughlin v. State, 
117 Ark. 154, 174 SW 234. 


78. Farrell v. State, 54 
416, 24 A 723. 


Conviction of offenses included in 
charge, see Indictments and Informa- 
tions §§ 496, 503, 522. 

79. -Trimble v. Territory, 8 Ariz. 
281, 71 P 934; State v. Hunter, 171 
Mo. 435, 71 \SW 675; Vickers v. U. S., 
1 ‘Okl. Cr. 452, 98 BP 467; Fields ‘vy. 
State, 39 Tex. Cr. 488, 46 SW 814. 


[a] “Did have carnal knowledge 
of.’”—An indictment charging that de- 


IN ordi de 


fendant ‘‘did then and there have 
Hea carnal knowledge of and 
abuse” the prosecutrix, instead of al- 


leging that he ‘‘did carnally know and 
abuse” her, is sufficient. State v. 
Hunter, 171 Mo. 4385, 71 SW 675. 


{[b] “Ravish” equivalent to “carnal 
defining 
‘rape,’ the statute uses the words 
“carnal knowledge,” but where an in- 
dictment charged that defendant ‘did 
then and there ravish and have carnal 
of the said A. R.,” omitting the word 
“knowledge” after the word ‘“‘carnal,” 
the word “ravish’” is equivalent in 
meaning to ‘carnal knowledge,” and 
the indictment is sufficient. Fields vy. 
State, 39 Tex. Cr. 488, 46 SW 814. And 
see infra § 59. 


80. See statutory provisions. 

81. State v. La Mont, 23 S. D. 174, 
120 NW 1104. 

g2. See supra §§ 22,23. 

83. McMath v. State, 55 Ga. 303, 

94.5) State ve Tilton, L04 Ns *ds 1: 
268, 140 A 21. 

Carnal abuse see supra § 13. 

85. State v. Cannon, 72 N, J. L. 46, 
60 A177. 


nal knowledge” see supra 58 : 
tiers} p § note: 


87. Kan.—State v. Jo Lota ie 
ete oe nes, 121 Kan 


Ky.—Melone v. Com., 202 Ky. 659,. 
261 SW 17; Wilkey v. ‘Com., 14 Ky. 
325, 47 SW 279, 20 KyL 578, 


Mo.—State v. Meinhart, 73 Mo. 


S. D.—State v. Hayes, 1 
95 NW 296. 4 Mee 


Tenn.—Palmer vy. State, 121 Tenn. 
465, 118 SW 1022. 

Wyo.—Tway v. State, 7 Wyo. 74, 50 
Pexwsss 

_[a] “Ravenously.”—An informa- 
tion, alleging sexual intercourse by 
force, against will, and without the 
consent of the complaining witness 
and that accused did, “by means of 
force and _ violence, forcibly and 
ravenously commit the crime of rape” 
upon her, is sufficient, although the 
word “ravish” or any direct derivative 
thereof was not used. State v. Jones, 
121 Kan. 1, 245. P 101. 


“Ravish” defined see post. 


“Ravish” in prosecutions for rape 
note ie child see infra § 61 text and 
note 


562. 
128,. 


y.—Wilkey v. coms 104 Ky. 
328° ‘47 Sw 219, 20 KyL 578. 


N. Y.—Gouglemann vy. Peo., 3 Park, 
Cr; 15. 


N. C.—State v. Marsh, 132 N. @. 
1000, 43 SE 828, 67 LRA 179. 


Tex.—Davis v. State, 42 Tex. 226; 
Gibson v. State, 17 Tex. A. 574; Fields 
v. State, 39 Tex. Cr. 488 46 Sw 8145 
Hewitt v. State, 15 Tex. A. 80. ; 


Va.—Christian v. Com., 23 Gratt. 
(64 Va.) 954. i 


Wyo.—Ross v. State, 16 Wyo. 285, 
93 P 299, 94 P 217. 


[a] “Did rape,” instead of 
ravish,” held insufficient. 
State, 42 Tex. 226; 
15 Tex. A. 80. 


s9. Ala.—Leoni v. State, 
110. 


Ark.—State:'v. Peyton, 93 Ark. 406, 
125 SW 416, 137 AmSR 93; Beard. v.. 
State, 79 Ark. 2938, 95 SW 995, on Sh 
aa Mes AnnCas. 409. 


1.—Peo. v. Clawson, 
429" 255 P 552. 


“did 
Davis v. 
Hewitt v. State, 


44 Ala. 


82 Cal, A. 


1044 [52 0.J.] 


offense was committed upon a female incapable of 
consent,®® or in the case of threats or fraud.®! 
allegation that, the act was committed by force and 
violence and against the will of the female is equiva- 
lent to stating that she resisted and that her resist- 
ance was overcome by violence;®?. and an allegation 
that the female resisted the assault sufficiently alleges 
resistance both to the assault and to the alleged ray- 
The character of the force used need not 


ishing.°? 
be specified.°# 


Conn.—State v. Gaul, 50 Conn. 578. 

Iowa.—State v. Rohn, 140 Iowa 640, 
119 NW 88. 

Kan.—State v. Jones, 121 Kan. 1, 245 
P 101. 

Ky.—Melone v. Com., 
261 SW 17. 

La.—State v. Cutrer, 140 La. 34, 72 
S 800; State v. Williams, 32 La. Ann. 
335, 36 AmR 272. 

Me.—State v. Castner, 122 Me. 106, 


202 Ky. 659, 


aoa A 112; .State v. Blake, 39 Me. 
- Mass.—Com. v. Fogarty, 74 Mass. 


489, 69 AmD 264. 
Mich.—Peo. v. Donovan, 228 Mich. 

149, 199 NW 620. 

__.Nebr.—Hubert v. State, 74 

220, 104 NW 276, 106 NW 774. 


Nebr. 


N. Y.—Peo. v. Maxon, 57 Hun 367, 
TOLINWS 1593. 

N. C.—State v. Marsh, 132. N. C. 
1000, 43 SE 828, 67 LRA 179; State 
Vv. Powell, 106 N. C. 635, 11 SE Ea bes 
State v. Johnson, 67.N. Cc. 55; State 
“vi Jim, 12°N. C: 142. 

LpOkKTACr. 


. Okl.—Vickers v. U. S., 
452, 98 P 467. 


Pa.—Mears:' v: Com., 2 Grant 385; 
Harman v. Com., 12 Serg. & R. 69. 


Tex.—Gutierrez v. State, 44 Tex. 
587; Gibson v. State, 17 Tex. A. 574; 
Cornelius v. State, 138 Tex. A. 349; 
Hlschlep v. State, 11 Tex. A. 301; 
Walling v. State, 7 Tex. A. 625; Wil- 
Bei v. State, 1 Tex. A. 90, 28 AmR 

W. Va.—State v. Fudge, 96 W. Va. 

109, 122 SE 519. 


Wis.—State v. Mueller, 85 Wis. 203, 
55 NW 165. 


. [a] “Violently” instedd of “by 
force” or “forcibly” (1) has been held 
equivalent and _ sufficient. State v. 
‘Rohn, 140 Iowa 640, 119 NW 88; State 
v. Cutrer, 140 La. 34, 72 S 800; State 
v. Williams, 32-La, Ann. 335, 36 AmR 
272; Com. v. Fogerty, 8 Gray (Mass.) 
489, 69 AmD 264 (‘violently and 
‘against her will feloniously did rav- 
ish and carnally know,” etc., held suf- 
ficient); Gutierrez v. State, 44 Tex. 
587; Walling v. State, 7 Tex. A. 625; 
State v. Mueller, 85 Wis. 203, 55 NW 
165. See also State v, Johnson, 67 
N. C. 55 (holding sufficient an indict- 
ment for rape which charged that the 
assault was violent and felonious, and 
that the ravishing was felonious and 
against the will of the female). (2) 
But there is also authority to the 
contrary. State v. Castner, 122 Me. 
106, 119 A 112; State v. Blake, 39 Me. 
322. 


[b] “Wiolently, and by force and 
threats, and against her will, did rav- 
‘ish and carnally know,” etc., held suf- 


ficient. Cornelius y. State, 13 Tex, A, 
349. 
[c] “Ravish” as implying force.— 


‘(1) It is sufficient to charge that de- 
fendant “feloniously did ravish and 
carnally know” the female, instead 
of alleging that the act was commit- 
ted “forcibly and against her will,” 
as the word “ravish”’ implies that the 
act was by force and against her will. 
Harman v. Com., 12 Serg. & R. (Pa.) 


RAPE 


An 


69. To same effect Beard y. State, 79 
Ark, 298, 95 SW 995, 97 SW 667, 9 
AnnCas 409; State v. *Rohn, 140 Iowa 
640, 119 NW 88) Com. Vv." Pogerty, 
8 Gray (Mass.) 489, 490, 69 AmD 264; 
Patton yv. State, 105 Tex. Cr. 128, 287 
Sw 51; Gibson v. State, 17 Tex. A. 
574; Walling v. State, 7 Tex. A. 625; 
Williams v. State, 1 Tex. A. 90, 28 
AmR 399. (2) “The word ravished— 
‘rapuit’—of itself imports the use of 
force, and when coupled with the al- 
legation that the act was done against 
the consent of the woman, technical- 
ly charges the crime of rape.’ Com. 
v. Fogerty, supra. (3) Other deci- 
Sions. however, fas to the contrary. 
State v. Marsh, 132 N. C. 1000, 43 SE 
828, 67 LRA 179: State v. Jim, 12 N. 
G. 142. 

[d] “Forcibly ravished” (1) held 
sufficient without also alleging that 
the carnal knowledge of the female 
was “against her - will.” Leoni v. 
State, 44 Ala. 110. (2) An indictment 
charging that accused did “unlawful- 
ly” and ‘forcibly ravish and carnally 
know” the female, considering the 
words in their ordinary acceptation, 
sufficiently alfeges that the act was 
done “against the will’ of the fe- 
male, or without her consent, State 
Vv. Peyton, 93 Ark. 406, 125 SW 416, 137 
AmSR 93. 

fe] “Against her will” is equiva- 
lent to the words “against her will 
and consent” in a statute, and is suffi- 
cient. State v. Gaul, 50 Conn. 578. 


{f] “Feloniously” and “unlawful- 


ly” held insufficient to allege that the: 


act was by force or against the fe- 
male’s will. Peo. v. Clawson, 82 Cal. 
A, 422, 255 P 552 (willfully, unlaw- 
fully, feloniously ravish” held insuffi- 
cient to allege force); State v. Cast- 
ner, 122 Me. 106, 119 A 112 (‘‘feloni- 
ously” ‘does not allege force); Peo. v. 
Donovan, 228 Mich. 149, 199 NW 620. 


[g] “Feloniously did make an as- 


sault” upon a specified female, with- 


out further allegations, in an indict- 
ment self-styled as “Indictment for 
rape,” is insufficient. Vickers v. U. 
S., 1 OKI. ‘Cr. 452, 98 P4627. 


{h] “With force and arms” has 
been held not to be a necessary aver- 
ment. Com: v.iscannel,, /Liv- Cush: 
(Mass.) 547. 


[i] Amendment.—(1) A failure to 
allege that the act was forcible and 
against the female’s will cannot be 
cured by amendment where the orig- 
inal indictment merely alleges unlaw- 
ful carnal knowledge and states no 
offense, since an amendment cannot 
state a new offense. Peo. v. Donovan, 
228 Mich. 149, 199 NW_ 620. (2) 
Where, however, the original indict- 
ment does state an offense by alleg- 
ing willful, felonious, unlawful, rav- 
ishment and carnal knowledge, an 
amendment alleging force and non- 
consent is proper. Peo. v. Clawson, 82 
Cal. A. 422, 255 P 552. And see Indict+ 
ments and Informations §§ 412-437. 


90. See infra §§ 61, 62. 

91. See infra §§ 71, 72. 

92. Cal.—Peo. v. Pacheco, 70 Cal. 
473,11 P 761. 


Mont.—State v. Morrison, 46 Mont. 
84, 125 P 649. 


[§ 60] (5) “Feloniously;” - 
common law it was necessary for an indictment for 
rape to allege that the act was committed “felonious- 
ly,” and this is still necessary in some states;°° but 
in other states, under statutory provisions, °° this 
allegation is unnecessary,®’ and this is the rule in 
prosecutions for the offense upon females under the 
age of consent.°® 
was committed “unlawfully.’’?® 


*330, 41 NW 32. 


PAL wl 8. tea 


“Egg 59-60 


“Unlawf ally.” At 


It need not be alleged that the act 


2 Ce eee v. Terr., 5 Okl. 368, 49 
Porto Rico.—Peo. v. Rodriguez, 12 

Porto Rico 176. 

18 eg EVE Se sak v. Delvecchio, 25 Utah 


93. Bee v. Jailles, 146 Cal tT s0r. 
79 P9965. 
[a] Thus an information for rape, 


alleeine that defendant ‘fon and upon 
did violently and feloniously 
make an assault, and her... did 
violently and feloniously ravish and 
ecarnally know she having re- 
sisted his said assault, and said re- 
sistance having been then and there 
overcome by the force and violence” 
of defendant, sufficiently alleged re- 
sistance on the part of the prose- 
cutrix, overcome by force or violence, 
to the act of defendant both in as- 
saulting and in ravishing her. Peo. 
v. Jailles, 146 Cal. 301, 305, 79 P 965. 


94. Cooper v. State, 22 Tex. A. 419, 
a ons Cornelius v. State, 13 Tex. 
- oo . 


95. TIowa.—State v. 
Iowa 330, 41 NW 32 


Ky.—wWilkey v. sonnet 104 Ky. 325, 
47 SW 219, 20 KyL 578; Reed v. Com., 
76 SW 838, 25 KyL 1029; Hall v. 
Com., 26 SW 8,15 KyL 856, 


Liat State v. Fontenot, 161 La. 493, 
109 S 42; State v. Porter, 48 La. Ann. 
1539, 21 "S 125. 


nee —Hays v. State, 57 Miss. 783. 


C.—State v. Marsh, 132 N. C. 
1000, 43 SE 828, 67 LRA 179. 


Pa.—Mears v. Com.; 2 Grant 385. 


[a] “¥Feloniously” used as to as- 
sault only.—(1) Where an indictment 
for rape charged that defendant “‘fe- 
loniously’”” made an assault upon the 
prosecutrix, and ‘did then and there 
ravish and carnally know her, forci- 
bly and against the will of the prose- 
cutrix, the consummation of the of- 
fense was sufficiently charged, al- 
though the word ‘feloniously” was 
not repeated in connection with the 
charge of ravishing and carnally 
knowing. State v. Casford, 76 Iowa 
(2) However, there 
are decisions direetly to the contrary. 
State v. Fontenot, 161 La: 493, 109 S 
42; State v. Porter, 48 La, Ann. 1539. 
21'S 125; Hays v._State, 57 Miss. 783. 


96. See statutory provisions. 


97. Terr. v. Godfrey, 6 Dak. 46, 50 
NW 481; Com. v. Scannel, 11 Cush. 
(Mass. ) 547. 


Use of “feloniously” generally see 
Peta oscrtay le and Informations §§ 247— 


Castordeete6: 


98. State v. Jenkins, (Mo.) 225 Sw 
Asher v. Terr., 7 Okl. 188, 54 P 
State v. Tourjee, 26 R. I. 234, 58 
A 767; State v. Kincaid, 104 W. Va. 


396, 140 SE 338. 


99. Weinzorpfilin v. State, 7 Blackf. 
fine) 186; Barnard v. State, 88 Wis. 
656, 60 NW 1058 (female under age of 
consent). See also Com. v. Bennet, 
2 Va, Cas. (4 Va.) 235 (objection for 
failure to use term “unlawfully” 
comes too late after verdict). 


fa] Word “feloniously” in an in- 
formation for rape of a female un- 


ne 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 61] 


[§ 61] (6) Female under Age of Consent. 
der general rules? an indictment or information for 
carnal knowledge or abuse of a female under the age 
of consent must sufficiently allege the essential ele- 
Generally it is sufficient to 
follow substantially the language of the statute,* or 
to use a form prescribed by statute,> without fol- 
lowing purely technical requirements of common- 
law indictments;* but an indictment which in sub- 
stance differs from the statutory description of the 
It is not necessary to allege 
an assault;* nor is it necessary that the indictment 
allege that the act was committed forcibly and against 
her will, or without her consent, and if this is alleged, 


ments of the offense.® 


offense is insufficient.? 


der the age of consent is fairly equiva- 
lent to the word “unlawfully.” Barn- 
ard v. State, 88 Wis. 656, 60 NW 1048. 


Use of “unlawfully” generally see 
ana and Informations §§ 251, 


58° 7 enero of female see supra 
at rh Indictments and Informa- 
tions §§ 170-311. 


3. Ala—Baughn v. State, 22 Ala. 
A, 517, 117 S 608. 


Ark.—Curtis v. State, 89 Ark. 394, 
117 SW 521. 


Cal.—Peo. v. Sykes, 10 Cal. 
102 P 20. 


ea pales v. Com., 175 Ky. 684, 
ait Sw 91 


tara v. Townsend, 118 Me. 
380, “i08 A 260. 


Ma. ip che a v. State, 146 Md. 90, 
125 A 893 


Mo. tt iit v. Walker, 309 Mo. 103, 
274 SW 56 


Create te v. Gauthier, 113 Or. 297, 
PET nl 2am WS 


[a] Indictment or information 
held sufficient—Baughn v. State, 22 
Ala As Sdn lle 46085 Callaghan Vv. 
TUS tate, ¢ Ariz. 529, 155 P 308; Curtis 
89 Ark. 394, 117 Sw 521; 
: Mills, 17 Cal. 276; Peo. v. 
“ Sykes, 10 Cal, A. 67, 101 P 20; Mc- 
Clure v. State, 116 Ind. 169, 18 NB 6 L5¥ 
Frierson v. Com., 175 Ky. 684, 194 Sw 
914; State v. Townsend, 118 Me. 380, 
108 A 260; Foxwell v. State, 146 Md. 
90, 125 A 893; State v. Borchert, 312 
Mo. 447, 279 Sw 72; State v. Loring, 
(Mo.) 274 SW 383; State v. Walker, 
309 Mo. 103, 274 SW 56: State v. Tur- 
ner, (Mo.) 274 SW 35; State v. Hutch- 
ens, (Mo.) 271 SW 525; State v. Ca- 
son, (Mo.) 252 SW 688; State v. Jen- 
kins, (Mo.) 225 SW 988: State v. 
Harris, 283 Mo. 99, 222 sw 420; State 
Vv. George, 221 Mo. 519, 120 Sw 35; 
State v. Houx, 109 Mo. 654, 19 sw 
35, 32 AmSR 686; State v. Meinhart, 
73 Mo. 562; State v. Tilton, 104 N. dip 
L. 268, 140 A 21;° State v. White, 103 
NSC aL, 0153; 134 A 746 [afé 3 N. J. 
Mise. 1016, 130 A 470]; State v. Pit- 
man, 98 N. J. L. 626, 1i9 A 438; Far- 
rell v. State, 54 N. J. L. 416, 24 A 1235 
Bershears v. State, 32 Okl. Cr. 180, 
240 P 326; Williams v. State, 12 Ok. 
Cre 17, 152 P 1185s) State vy Gau- 
thier, 113 Or. 297, 231 P 141; State v. 
Horne, 20 Or. 485, 26 P 665; Patton 
v. State, 105 Tex. Cr. 128, 287 SW 51; 
Tennel v. State, 78 Tex. Cr. 400, ist 
Sw 458. 

[b] 


mation. 


A. 67, 


Form of indictment or infor- 

Baughn v. State, 22 Ala. A. 
517, 117 S 608; Callaghan v. State, 
17 ‘Ariz. 529.) Lopy ie) 30 den \Curtisa iy. 
State, 89 Ark. 394, 117 SW 521; Peo. 
v. Mills, 17 Cal. 276; Peo. v. Sykes, 
10 Cal. he 67, 101 P 20; Frierson v. 
State, 175 Ky. 684, 194 sw 914; State 
v. Townsend, 118 "Me. 380, 108 iON 260; 
State v. Borchert, 312 Mo. 447, 279 
SW 72; State v. Lori ing, (Mo.) 274 SW 
883; State v. Walker, 309 Mo. 1038, 274 


RAPE 
Un- 


her. consent.!° 


or unlawfully.14 


consent.!® 


SW 56; State v. Turner, (Mo.) 274 SW 
35; State v. Hutchens, (Mo.) 271 SW 
State v. Jenkins, (Mo.) 225 SW 
State v. Harris, 283 Mo. 99, 222 
SW 420; State v. George, 221 Mo. 519, 
120 SW 35; State v. Houx, 109 Mo. 
654, 19 SW 35, 22 AmSR 686; State 
v. Meinhart, 73 Mo. 50623 State v. 
Williams, 9 Mont. 179 (20 ERadO mio taee 
v. Tilton, 104 N. J.-L. 268, 140 A 21; 
State v. White, TOSING de dat L638, ie 4 oA 
746 [aff 3 N. J. Misc. 1016, 130 A 4701: 
Farrell v. State, 54 N. J. L. 416, 24 
A 723; Bershears v. State, 32 Ok1. 
Cr 180, 240 P 326; Williams v. State, 
12° Okl. Cr. 171, 1452 P 1135; State 
v. Gauthier, 113 Or. 2945) 2ol wee ees 
Tennel v. State, 78 Tex. Cr. 400, 181 
SW 458. 

4 Ark.—Curtis v. State, 89 Ark. 
894,117 SW 521. 

Cal.—Peo. v. Rangod, 112 Cal. 
42 POT 1S Peo, ve veilis, LiGals 

Fla.—Holton v. State, 28 Fla. 
9 S 716. 

Ida.—State v. Thomas, 47 Ida. 
ate P73, (tt LeitiCyel. 

Kan.—State v. Hoskinson, 96 P 138; 
State v. White, 44 Kan. 514, 25 P 33. 


Ky.—Com. v. Landis, 129 Ky. 445, 
BBE ‘SW 581, 33 KyL 983, 16 AnnCas 


Me.—State v. Black, 63 Me. 210. 


Mo.—State v. Cason, 252 SW 688; 
State v. Hall, 164 Mo. 528, 65 SW 248; 
nope: v. Dalton, 106 Mo. 463, 17 SW 


R. I.—State v. Tourjee, 26 R. I. 234, 
58 A 767. 


Utah.—State v. Williamson, 22 Utah 
248, 62 P 1022, 88 AmSR 780. 


Va.—Smith vy. Com., 85 Va. 924, 9 
SE 148.. 

Wash.—State v. Phelps, 
181, 60 P 134, 


5. McGuff v. State, 88 Ala. 147, 7 
S 35, 16 AmSR 25. 


6. Com. vy. Sullivan, 6 Gray eer ) 
477; State v. Terry, 20 N. 289; 
State v. Mueller, 85 Wis. 203, os NW 
165; Fizell v. State, 25 Wis. 364. 


7. State v. Pierson, 44 Ark. 265. 


fa] Female child “under the age 
of puberty.”—Under a statute pun- 
ishing carnal knowledge of ‘“‘a female 
child under the age of puberty,” an 
indictment for carnally knowing “a 
female child of the age of twelve 
years and under the age of puberty” 
was held contradictory and bad, as 
twelve years is the age of puberty 
where the common-law rule has not 
been changed by statute. State v. 
Pierson, 44 Ark. 265. 

8. See supra § 57 text and note 76. 


9. Cal.—Peo. v. Bailey, 142 Cal. 
434,'76 P 49; Peo. v. Rangod, 112 Cal. 
669, 44 P 1071; Peo. v. Clayberg, 26 
Cal. A. 614, 147 P 994, 


Colo.—McQueary v. Peo., 48 Colo. 
214, 110 P 210, 21 AnnCas 560. 

Fla.—Holton v. State, 28 Fla. 303, 
9S 716. 


669, 
276. 
303, 


760, 


22 Wash. 
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it may be disregarded as mere surplusage;® nor is 
it necessary to allege that the act was committed with 
It is not necessary to use the word 
“ravish” or “rape,’!! or to allege that the act was 
committed knowingly or willfully,1? or feloniously,+* 


It must be alleged that the female 


was under the age of consent, which is sufficiently 
done by alleging that she was under the age specified 
in the statute, without specifically alleging her age, 
or by alleging her age specifically, without any gen- 
eral averment that such age was under the age of 
Further, it is held necessary, in some 
. states, to allege the age of defendant,!® and the pre- 

vious chastity of the female,17 where the statute 


Ida.—State v, Thomas, 47 Ida. 760, 
218. PVT735 7174 [eit Cyc]; State v. 
rd ee 45 Ida. 768, 265 P 668. 


nd.—Underhill v. State, 190 Ind. 
558, 130 NE 225. 


Iowa.—State v. Anderson, 125 Iowa 
501, 101 NW 201; State v. Scroggs, 
123’ Iowa 649, 96 NW 723. 


ene wad v. Woods, 49 Kan, 237, 
30 P 520 


icy anvievaod v: Com., 175 Ky. 684, 
194 SW 914. 


Me.—State v. Black, 63 Me. 210. 


Mo.—State v. McCullough, 171 Mo. 
571, 71 SW 1002; State v. Wray, 109 
Mo. 594, 19 SW 86. 


Mont State v. Jones, 32 Mont. 442, 
80 P 109 ; 


Nigel re v. State, 
840, 115 NW 534. 


N. J.—State v. Cannon, 72 N. L. 
46,60 A177; Farrell v. State, 4 N. J. 
L. .416, 24 A 723. 


Okl.—Short v. State, (Cr.)' 276 P 
703; Bershears vy. State, 32 Okl, Cr. 
180, 240 P 326. 


Or.—State v. Horne, 20 Or. 485, 26 
P 665. 


Tex.—Davis v. State, 42 Tex. 226; 
Gill v. State, 107 Tex. Cr. 115, 295 SW 
190; Patton v. State, 105 "Tex. Cr 
128, 287 SW 51; Dyer v. State, (Cr.) 
283 SW 820; Kerley Vv. “State, 89 Tex. 
Cr 1993230 Sw 163; ES State, 
41 Tex. Cr. 56, 51 Sw 9 


Va.—Com., v. Bennet, 2 hee Cas. 235, 


Wash.—State v. Fetterly, 33 Wash. 
599, 74 P 810. 


10. Callahan v. U. S., 240 Fed. 683, 
153 CCA 481 [cit Cycl; Morgan v. 
Com., 222 Ky. 742, 2 SW (2d) 370; 
Reinoehl v. State, 62 Nebr. 619, 87 NW 
855; George v. State, 61’ Nebr. 669, 85 
NW 840; Farrell v. State, 54 N, bao Ba 
416, 24 A 723. 


11. Mich.—Peo, 
Mich. 150. 
Mo.—State v. Meinhart, 73 Mo. 562. 


N. Y.—Peo. v. aes 79 Hun 48, 
iets 641 [aff 145 N. Y. 597, 40 NE 


80 Nebr. 


Vv. McDonald, 9 


N. C.—State v. Smith, 61 N. C. 302, 


S. D.—State v. Hayes, 17 S. D. 128, 
95 NW 296. 


Wash.—State v. Phelps, 22 Wash. 
181,-60 P 134. 


Wyo.—Ross v. 
oar *399, 94 P 217. 


“Ravish” in prosecutions for carnal 
knowledge by force see supra § 59. 


12. Holton v: State, 28 Fla. 303, 9 
S 716. 


13. 
14. 
15. 
59. 
16. 
17. 


State, 16 Wyo. 285, 


See supra § 60. ~ 
See supra § 60. 
See cases supra § 55 notes 46— 


~See supra § 53. 
See supra § 54, 
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makes such facts elements of the offense.1* Whether 
or not it is necessary to negative an incestuous re- 
jationship between the parties depends on the stat- 
ute.t8 


Time. An allegation of the precise date of the 
act constituting the offense is immaterial, since the 
act may be proved as of any date when the female was 
below the age of consent, before the return of the 
indictment or information, and within the statute 
of limitations.?° 


Anticipating defenses. It is not necessary in fram- 
ing the indictment for rape on a female under the 
age of consent to enter into the realm of speculation 
as to some imaginary defense.” 

[§ 62] (7) Female Insane, Imbecile, or Drugged.*? 
If the indictment alleges that the woman was s¢ 
insane or imbecile as to be incapable of consenting 
or resisting it is sufficient without alleging the act 
to have been against her will, or to have been accom- 
plished by foree, dnd such allegations, if made, may 
be treated as mere surplusage.** It is proper to al- 
leve an assault.?* 


Female drugged. An indictment charging feloni- 
ous intercourse with a female while she was insensi- 
ble or incapable of exercising her will in consequence 
of a drug having been administered to her is suffi- 
cient, and it need not allege that defendant knew that 
she was incapable of consent, or specify the par- 
ticular kind of drug.?° 


[§ 63] (8) Threats and Fear.?® An indictment 
for rape by threats must allege the use of threats, 
but need not specify them.?’ An allegation that the 


18. See statutory provisions; and 30. 
supra §§ 14, 18, 19. 

19. See statutory provisions; 
supra § 54 note 38 [a], [b]. Supra § 54 

20. Peo. v. Sheffield, 9 Cal. A. 130, 31, 
98 P 67; Hunter v. State, 85 Fla. 91,] rape. 
95 S 115; State v. Sangster, 196 lowa 
495, 192 SW 155. 


Allegation of time generally see In- 


and 


RAPE 


{a} Forms.—(1) Attempt to 
Peo. v. Fresno County Super. 
Ct., 39 Cal. A. 324, 178 P 730; 
White, 315 Mo. 1276, 28 SW 18; State 
v. Pierpoint, 38 Nev. 173, 147 P- 214; 


[§§ 61-65 


act was committed by force and against the will of 
the female is equivalent to stating. that she was pre- 
vented from resisting by threats of immediate and 
ereat bodily harm.?§ 


[§ 64] (9) Fraud.?® An indictment which charg- 
es rape by fraud by personating the female’s hus- 
band must allege that the female was a married wo- 
man, and not the wife of defendant.?° 


[§ 65] b. Attempt and Assault with Intent To 
Rape®!—(1) In General. Subject to the rules re- 
lating to indictments and informations generally,*” 
an indictment or information for attempt or assault 
with intent to rape must allege the facts constitut- 
ing the essential elements of the offense charged.®® 
The indictment or information may be directly for 
the attempt or assault, without charging rape.** The 
facts constituting the assault or attempt must be so 
stated as to show that the crime of rape would have 
been committed if defendant’s purpose had been ac- 
complished.?® There is authority that it must be’ 
alleged that the act failed;*® but it has been held 
that an indictment charging an attempt to commit 
rape need not expressly allege that accused failed 
to commit rape on prosecutrix’s person, or that he 
was prevented from doing so.*7_ Too, the charge must 
be predicated upon the statute in force when the 
alleged act was committed, and cannot be based upon 
a statute which came into force at a later date.*® 
An indictment which alleges the essential elements 
of assault with intent to rape is not bad because of 
an unnecessary allegation charging an attempt.®°® 


Mere technical or grammatical errors will be dis- 
regarded if all essential elements of the offense are 


Payne v. State, 38 Tex. Cr. 494, { Langford, 45 La. Ann. 
43 SW 515, 70 AmSR 757. [6 4 tate ie wena’ ae 


Description of female generally see 


| AmSR 277; State v. Ward, 35 
Minn. 182, 28 NW 192; Moore v. State, 
102 Miss. 148, 59 S 3; State v. Payne, 
194 Mo. 442, 92 SW 461; Hall v. State, 
40 Nebr. 320, 58 NW _ 929; Peo. v. 
Mosier, 73 App. Div. 5, 76 NYS 65; 
Hall v. > State,” (Oki. "Cr;) 277 P9565 
Kaul v. State, (Okl. Cr.): 277 P 278: 
Hill v. State, (Okl. Cr.) 276 P 236; 


State v. 


dictments and Informations §§ 209- 
220. : 


Variance as to time see infra § 77. 


21. State v. Gauthier, 113 Or. 297, 
231 P 141 

Alleging defenses in indictments 
and informations generally see Indict- 
pags and Informations §§ 194, 269, 
270. 

22. [a] Forms.—Female imbecile. 
State v. Enright, 90 Iowa 520, 58 NW 
901; State v. Hann, 73 Minn. 140, 76 
NW 33; Adams v. State, 5 Okl. Cr. 
347, 114 P 347; Caruth v. State, (Tex. 
Cr.) 25 SW 778. 

23. State v. Crouch, 130 Iowa 478, 
107 NW 1738; State v. Austin, 109 
Iowa 118, 80 NW 308; State v. En- 
right, 90 Iowa 520, 58 NW_ 901; 
v, Hann, 73 Minn. 140, 76 NW 33; 
Caruth v. State, (Tex. Cr.) 25 SW 778. 


24. See supra § 57. 
25. Peo. v. O’Brien, 130 Cal. 1, 62 P 
297; Com. v. Lowe, 116 Ky. 335, 76 


Sw 119, 25 KyL 534. 

e6. [a] Form.—Cornelius v. 
State, 13 Tex. A. 349. 

27. Cooper v. State, 22 Tex. A. 419, 
8 SW 334; Cornelius v. State, 13 Tex. 
A. 349. 

28. Peo. v. Pacheco, 70 Cal. 473, 11 


P 761; State v. Delvecchio, 25 Utah 
18, 69 P 58. 
29. [a] Form.—Franklin v. State, 


34 Tex. Cr. 203, 29 SW 1088. 


Hairston v. Com., 97 Va. 754, 32 SE 
797. (2) Assault with intent to rape. 
Peo. v. Horchler, 231 Ill. 566, 83° NE 
428; Skages v. State, 108 Ind. 53, 8 
NE 695; Tillson v. State, 29 Kan. 452; 
Peo. v.. Lynch,.29 Mich. 274; Moore 
v. State, 102 Miss. 148, 59 S 3; State 
v. White, 315 Mo. 1276, 288 SW 18; 
State v. Payne, 194 Mo. 442, 92 SW 
461; Harmon v. Terr., 5 Okl. 368, 49 
P 55; Jones v. State, 18 Tex. A. 485. 


32. See Indictments and Informa- 
tions §§ 170-311. 


33. State v. Moore, 110 Kan. 732, 
205 P 644; State v. Dawson, 45 Nev. 
255, 201 P 549; State v. Pierpoint, 38 
Nev. 173, 147 P 214; Bond v. State, 
12 Okl. Cr. 160, 152 P 809; Broaddus 
v. Com., 1267Va. 733, 101 SE ‘321, 


[a] Indictment or information 
held sufficient.—(1) Attempt to rape. 
Peo. v. Fresno County Super. Ct., 39 
Cal. A. 324, 178 P 730; State v. Moore, 
110 Kan. 732, 205 P 644;- State v. 
Wade, 102 Miss. 711, 59 S 880; State 
v. Pierpoint, 38 Nev. 173, 147 P 214; 
Com. v. Varner, 74 Pa. Super. 529; 
State v. Evans, 27 Utah 12, 73 P 1047. 
(2) Assault with intent to rape. Peo. 
va Collins) 5. «Cali wAn 654),.915 3 Pot 58's 
Robinson vy. State, 118 Ga. 32, 44 SH 
814; State v. Neil, 13 Ida. 539, 90 P 
860, 91 P 318; Peo. v. Horchler, 231 
Ill. 566, 83 NE 428; Polson v. State, 
137 Ind. 519, 35 NE 907; Dooley vy. 
State, 28 Ind. 239; State v. Johnson, 
114 Iowa 430, 87 NW 279; State v. 


Maples v. State, 30 Okl. Cr. 151, 235 
P 264; Westerman vy. State, 53 Tex. 
Cr. 109, 111 SW 655; State v. Steele, 
88. Wash. 470, 145 P 581; Ross v. 
State, 16 Wyo. 285, 938 P 299, 94 P 217. 


Elements of these offenses see su- 
pra §§ 40-49. 


34. West v. State, (Tex. Cr.) 21 
SW 686; Reagan y. State, 28 Tex. A. 
227, 12 SW 601, 19 AmSR 833. : 


35. Peo. v. Fathers, 322 Ill. 424, 153 
NE 704; State v. Cutrer, 140 La. 34, 
72 S 800; Hall v. State, 40 Nebr. 320, 
58 NW 929. 


36. Bond v. State, 12 Okl. Cr. 160, 
152 P 809; Williams v. State, 10 Okl. 
Cr. 336, 136 P 599. 


37. State v. Wade, 102 Miss. 711, 
59 S 880. 


38. Barton v. State, 94 Miss. 875, 
47S 521. . 


39. Shockley v. State, 71 Tex. Cr. 
475, 160 SW 452. 


[a] Thus an indictment alleging 
that accused made an assault upon a 
woman with the intent by force, with- 
out her consent, to commit rape upon 
her by attempting to ravish her 
charges the offense of assault with 
intent to commit rape, notwithstand- 
ing the unnecessary allegations 
charging an attempt. Shockley v. 
State, 71 Tex. Cr. 475, 160 SW 452. 


“Assault” and “attempt” distin- 
guished see supra § 36. 


pa EEE —— EEE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 65-67] 


alleged.*° 


[§ 66] (2) The Overt Act. An indictment or in- 
formation for attempt or assault with intent to rape 
must allege some overt act constituting the attempt 
or assault,*? and a failure to do so renders the charge 
insufficient.4* An indictment for an attempt to rape 
is insufficient if it merely alleges that defendant “did 
attempt” to rape the female, without specifying fur- 
ther any act done toward the commission of the of- 
fense.*® But it is generally enough to allege that 
defendant “made an assault,” without specifying the 
manner, means, or mode in or by which it was made,** 
although to detail the acts constituting the assault 
does not render the indictment bad.4® However, un- 
der statutes prevailing in some jurisdictions,*® the 
specific aet or acts done toward the commission of 
the offense must be alleged in order that the court 
may determine whether the facts pleaded in law con- 
stitute the offense ;+7 and where the particular act or 
acts constituting the overt act are alleged, it is not 


RAPE 
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necessary to use the word “assault,”4° or to charge 
that the acts constituted an assault.4® An allegation 
of an “attempt” to rape is not an allegation of an 
“assault” with intent to rape,°° although, under the 
provisions of a particular statute,°' such an allega- 
tion may be sufficient to charge such an assault.°” 
An indictment which alleges both an assault with in- 
tent to rape and an attempt charges the former of- 
fense and not the latter.°* 


Battery. Generally a battery need not be alleged ;°* 
but where a battery as well as an assault is an es- 
sential element of the offense,°® a battery must be 
charged as well as an assault.°°® 


[§ 67] (3) The Intent. Unless the female is al- 
leged to have been under the age of consent,°* an 
indictment or information for attempt or assault 
with intent to rape must allege, by the use of these 
or equivalent words, that the attempt or the assault 
was made with the intent, forcibly and against her 
will, to ravish and carnally know the female;°® and 


40. Proctor v. Com., 20 SW 213, 14 
KyL 248. 

[a] Thus an indictment charging 
that accused “with force and arms, 
unlawfully, maliciously, and feloni- 
ously did make an assault” upon a 
certain female “under the age of 
twelve years, then and there . 
against her will and consent, did at- 
tempt to ravish and carnally know,” 
.ete., is sufficient, notwithstanding the 
omission of the name of the female, 
or of the pronoun “her,” in the lat- 
ter part of the charge, and notwith- 
standing the position of the word 
“force,” which does not refer alone to 
the assault, but also to the attempt. 
es Vv. Com-.-20)S.W. 213, 24 Kyi 


Fla.—Hogan v. eae 50 Fla. 


41. 
86, 39 S 464, 7 AnnCas 13 


Ga.—Robinson v. aA “418 Ga. 32, 
44 SH 814. 

Kan.—State v. Russell, 64 Kan. 798, 
68 P 615; State v. Frazier, 53 Kan. 87, 
386 P 58, 42 AmSR 274. 


Nev.—State v. Dawson, 45 Nev. 255, 
201 P 549; State v. Pierpoint, 38 Nev. 
Thre SCY fa 2S Aa 


Okl.—Young v. Terr., 8 Okl. 525, 
58 P 724; Bond v. State, 12 Okl. Cr. 
160, 152 P 809; Williams v. State, 10 
OljaiCrai36 Ge soel ago). 


Tenn.—McEwing v. State, 134 Tenn. 
649, 185 SW 688. 

Va.—Broaddus v. Com., 126 Va. 733, 
101 SE 321: Cunningham v. Com., 88 
Was oi, Lo S309" 


42. Hogan v. State, 50 Fla. 86, 39 
S 464, 7 AnnCas 139; State v. Dawson, 
45 Nev. 255, 201 P 549. 


43. Hogan v. State, 50 Fla. 86, 39 
S 464, 7 AnnCas 139; State v. Frazier, 
53 Kan. 87, 36 P 58, 42 AmSR 274; 
State v. Dawson, 45 Nev. 255, 201 P 
549. 

44. Ariz.—High v. Terr., 12 Ariz. 
146, 100 P 448. 

Ark.—Bevers v. State, 72 Ark. 129, 
78 SW 748. 


Cal.—Peo. v. Collins, 5 Cal. A. 654, 
i We) Sib yc. 
Conn.—State vy. Wells, 31 Conn. 210. 
Ga.—Robinson v. State, 118 Ga. 32, 
44 SE 814. 


Ill.—Peo. v. Dravilles, 321 Ill. 390, 
152 NH 212. 


Ind.—McGuire y. State, 50 Ind. 284. 

Iowa.—State v. Johnson, 114 Iowa 
430, 87 NW 279. 

Minn.—State v. Kunz, 90 Minn. 526, 


97 NW 131; State v. Ward, 35 Minn, 
182, 28 NW 192. 


. 


Mo.—State v. Payne, 194 Mo. 442, 92 
SW 461; State v. Neal, 178 Mo. 63, 76 
SW 958. 


Utah. Fen e v. Evans, 27 Utah 12, 
73 P 104 


peace v. Hanlon, 62 Vt. 334, 19 
A 778. 


Va.—Broaddus v. Com., 126 Va. 733, 
101 SE 321; Cunningham v. Com., 88 
Va. 37, 13 SH 309. 


fa] “The word ‘assault’ 
well-defined legal meaning, and, in 
and by itself, is a statement of an 
act, without the necessity of further 
detail.” State v. Ward, 35 Minn. 182, 
183, 28 NW 192. 


[b] “Actual violence.’”—Under a 
statute providing that every person 
who should “with actual violence 
make an assault upon the body of any 
female with intent to commit a rape” 
should suffer imprisonment, ete., an 
information charging that defendant 
“with force and arms did an assault 
make on A. W. a single woman, and 
did her then and there beat, wound, 
and illtreat, with an intent violently 
and against her will, her feloniously 
to ravish and carnally know,” was 
held not te be defective in not charg- 
ing in terms that the assault was 
made with actual violence, any lan- 
guage charging accused with the ex- 
ercise of physical force upon the per- 
son assaulted being deemed sufficient. 
State v. Wells, 31 Conn. 210. 


[ec] “Malice aforethought.”—An 
indictment for assault with intent to 
rape need not aver that the assault 
was committed with malice afore- 
thought, either at common law or un- 
der a statute providing that whoever 
shall feloniously “and with malice 
aforethought” . assault any person 
with intent to commit rape shall be 
punished. Bevers v. State, 72 Ark. 
129, 78 SW 748. 


[d] Where assault and battery is 
properly charged, it is not necessary 
otherwise to charge an assault. Mc- 
Guire, v. State, 50 Ind. 284. And see 
infra text and notes 54—56. 4 


[e] Assault upon prosecutrix.— 
An indictment which charges that de- 
fendant did unlawfully make an as- 
sault with intent to commit rape up- 
on one K, a woman, by then and there 

attempting to have carnal knowledge 

of such K, is not insufficient in failing 
to charge an assault upon any partic- 
ular person. Myers v. State, 51 Tex. 
Cr. 463, 103 SW 859. 


has a 


45. State v. Benson, 46 Utah 74, 
148 P 445. 

46. See statutory provisions. 

47. State v. Kelley; 125 Kan. 805, 


‘| ing” 


265 P 1109; State v. Russell, 64 Kan. 
(98, 68. P 6153 State ve, Prazier 53 
Kan. 87, 36 P 58, 42 AmSR 274: Haun 
v. State, 22 Okl. Cr. 440, 211 P 1060. 

[a] “Forcibly assaulting” suffi- 
cient.—An information charging an 
attempt to rape by “forcibly assault- 
and attempting to ravish suffi- 
ciently alleges the act done toward 
the commission of the offense. State 
v. Kelley, 125 Kan. 805, 265 P 1109. 


48. State v. Holman, 90 Kan. 105, 
sleep i280 hili7(lsy. 


49. State v. Holman, supra. 

50. Sullivant v. State, 8 Ark. 400. 

51. See statutory provisions. 

52. Ross v. State, 16 Wyo. 285, 93 
P2099 ose. 

[a] Thus, under a statute declar- 


ing that “whoever having the present 
ability to do so, unlawfully attempts 
to commit a violent injury on the per- 
son of another, is guilty of an as- 
sault,” it was held that an assault 
with intent to commit rape was 
charged by an information alleging 
that defendant did “unlawfully and 
feloniously attempt to commit a vio- 
lent injury on the person of”? a female 
child under the age of consent, “hav- 
ing then and there the present abil- 
ity so to do, with intent then and 
there and thereby unlawfully and 
feloniously to ravish and ecarnally 
know,’ ete. Ross v. State, 16 Wyo. 
285, 93 P 299, 94 PB 217, 


53. Shockley v. State, 71 Mexcni@1rs 
475, 160 SW 452; Taylor v. State, 44 
Tex. Cr. 1538, 69 SW 149. 

Allegation of attempt as surplusage 
see Supra § 65 text and note 39. 

“Assault” and “attempt” 
guished see supra § 36. 

54. Peo, v. Dravilles, 321 Ill. 390, 
152 NE 212; Bowmer v. State, 157 
Tenn. 124, 6 SW (2d) 3826. 

55. See supra §§ 35, 42. 

56. Bowmer vy. State, 157 Tenn. 124, 
6 SW (2d) 326; Wilson v. State, 103 
Tenn. 87, 52 SW 869. 

ch See infra § 70. 

Ariz.—Dages v. Terr., 11 Ariz. 
rites “94 P 1106. 

Ark.—Sullivant v. State, 8 Ark. 400. 

Cal.—Peo. v. Mesa, 93 Cal. 580, 29 P 
116; Peo. ‘v. O’Neil, 48 Cal. '257:" Peo. 
Vv. Everett, 10 Cal. A. 12, 101° P 528: 

La.—State v. Cutrer, 140 La. 34, 35, 
72 S 800 [quot Cyc]. 

Me.—State v. Blake, 39 Me. 322. 

Mass.—Com. v. McCarty, 165 Mass. 
37, 42 NE 336; Com. v. Kennedy, 131 
Mass. 584. 2 


distin- 
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under some statutes punishing assaults with intent 
to rape,°® there must be an allegation that defendant 
intended to have intercourse with the female by force 
or violence sufficient to overcome any resistance she 
In charging the intent it is generally 
sufficient to follow the language of the statute defin- 
ing the crime;*! but even this is not necessary where 
words conveying the same meaning are employed.®? 
In charging assault with intent to rape the word “in- 
tent” or equivalent words must be used.*? 
word “intention” has been held equivalent to 
tent;”®4 and generally the word “attempt” is ee 
“intent,” and is sufficient in charging an as- 
sault with intent to rape to indicate an intent to 
commit rape,°®® although there is authority to the con- 
However, an indictment for attempt to rape 
averring that defendant feloniously assaulted the 


might make.®° 


lent to 


trary.°°® 


Mo.—State v. Little, 67 Mo. 624. 


N. Y.—State v. Mosier, 73 App. Div. 
556 NYS 165. 


N. C.—State v. Powell, 106 N. C. 
635, 11 SH 191; State v. Goldston, 103 
N. Cc. By Ase) SE 580; State v. Moore, 
82 N..C. 659; State, v. Tom,; 47 -N, Cz 
414; State v. Martin, 14 N. C. 329. 


Okl.—Rector v. Terr., 9 Okl. 530, 
60 P.275; Young v. Terr., 8 Okl. 525, 
58 P 724; Hall v. State, (Okl. Cr.) 277 
Bond v. State, 12 Okl. Cr. 160, 
Williams v. State,.10 Okl. 
ae 336, 186 P 599; Herrick v. Terr., 

2 Okl. Cr. 74, 99 P 1096 


Dior State v. Ryan, 15 Or 572, L6G, 
417. 


Porto Rico.—Peo. v. Sierra, 16 Porto 
Rico 169. 

Tex.—Wyvias v. State, 64 Tex. Cr. 
236, 142-SW 585; Alexander v. State, 
58 Tex. Cr. 621, 127 SW 189; Langan 
v. State, 27 Tex. A. 498, 11 SW 521; 
Hewitt v. State, 15 Tex. A. 80. 


of eae a a Vv... Com.) 23. Gratt: 
(64 Va.) 954 


AY ie: —State v. Wilson, 32 Wyo. 387, 
228 P 


[a] eating or describing intended 
crime.—(1) An indictment for an as- 
sault with intent to commit a rape 
need not further describe the crime 
which is attempted than to call it 
“rape.” State v. Hanlon, 62 Vt. 334, 
19 A 773. (2) It is unnecessary that 
an information for assault with in- 
tent to rape should charge that the 
assault was made with the intent to 
rape, and then state the circumstances 
necessary to constitute rape. Peo, v. 
Everett, 10 Cad. A. 12, 101 P 528. (3) 
An indictment averring that defend- 
ant in and upon one §S, she such §, 
then and there not being his wife, did 
then and there, by forcibly overcom- 
ing her resistance, and against her 
will and without her consent, attempt 
to perpetrate an act of sexual inter- 
course, sufficiently charges attempted 
rape, although the crime is not, tech- 
nically speaking, correctly named. 
Peo. v. Mosier, 73 App. Div. 5, 76 NYS 
65. 

{[b] Specifying person upon whom 
rape is intended.—An _ information 
charging that defendant did unlawful- 
ly, feloniously, with force and vio- 
lence, assault a person named and 
described with intent to commit rape, 
and without her consent and against 
her will, sufficiently shows upon 
whom the rape was intended to be 
committed, and the failure specifically 
to allege an intent to commit rape 
upon the person named is not ground 
for setting aside the information. 
Peo. v. Mesa, 93 Cal. 580, 29 P 116. 
But see Com’ v. Kennedy, 131 Mass. 
584 (a general allegation of intent to 


RAPE 


ance, 


Thus aN 


charged.*? 


“navish. N74 


ravish following the charge of assault 
is insufficient, as the intent to rape 
the person assaulted must be express- 
ly alleged). 


[c] “Ravish.”—The use of 
word “ravish”’ is unnecessary. 


the 
State 


‘vy. Little, 67 Mo. 624 


[d] Allegations held sufficient.— 
(1) An indictment for assault with 
intent to commit rape need not con- 
tain the word ‘‘forcibly,” if equivalent 
words are used. State v. Peak, 130° N. 
C. 711, 41 SE 887. (2) A charge that 
defendant ‘did feloniously assault and 
attempt . . to ravish and carnally 
know” the female alleged to have been 
assaulted necessarily implies that the 
act was done foreibly. Jackson v. 
State, 114 Ga. 861, 40 SE 989. To 
same effect Alexander v. State, 58 Tex. 
Cr. 621, 127 SW 189. (8) “Violently” 
instead of “forcibly” has been held 


sufficient. State v. Daly, 16 Or. 240, 
18 P 357. Contra State v. Blake, 39 
Me. 322. (4) An allegation that de- 


fendant assaulted prosecutrix “de- 
claring with the said attempt by force 
that he intended to accomplish an act 
of sexual intercourse with her” is suf- 
ficient to allege the intent. Hall v. 
State, ¢COk1) Cr.) 277. P 956: 


[e] Allegations held insufficient.— 
(1) An indictment charging that de- 
fendant feloniously assaulted a fe- 
male by throwing her on her back, and 
attempting to have sexual intercourse 
with her, with intent to outrage her 
person, does not charge an assault 
with intent to commit rape. Peo. v. 


O’Neil,..48 Cal. 257;. (2) Intent. “to 
rape” insufficient. Hewitt v. State, 15 
Tex. A 


59. See statutory provisions. 
60. Dagegs v. Terr., 11 Ariz. 446, 94 


P 1106; Rector v. Terr., 9 OkKl. 530, 60 
P 275; Young v. Terr., 8 Okl. 525, 58 
P 724; Wyvias v. State, 64 Tex. Cr. 


236, 142 SW 585. 


61.- Dooley v. State, 28 Ind. 239; 
Smith v. State, 41 Tex. 352; State v. 
Hanlon, 62 Va. 334, 19 A 773. 


62. Peo. v. Girr, 53 Cal. 629; 
v. Hanlon, 62 Vt. 334, 19 A 778. 


63. State v. Ross, 25 Mo. 426; State 
v. Barnes, 122 N. C. 1031, 29 SE 381; 
State v. Goldston, 103 N. C. 323, 9 
SE 580. 


fa] “To . .. carnally 
An allegation that defendant ‘did 
make an assault then and there 
forcibly, violently, and against her 
will, then and there feloniously to 
abuse, ravish and carnally know” suf- 
ficiently charges the intent. State v. 
nin 122 N..C. 10381, 1034, 29» SE 
3 


64. State v. Tom, 47 N. C. 414. 
65. Fowler v. State, 66 Tex. Cr. 


State 


[§ 69] (5) ‘“Feloniously ;” 


know.”’— 


Mf) a te A ee Lh wha 


Sig OE PENIS cee gee ee 


[§§ 67-69 


female and attempted to have intercourse with her 
sufficiently avers an intent to do the act.°” 


[§ 68] (4) Want of Consent; Force and Resist- 
An indictment for attempt to commit TARE 
must charge that the attempt was made by force,** 

or else must allege an attempt to rape by threats or 
fraud,*® unless the female is alleged to be under the 
age of consent;7° and in the absence of such an al- 
legation the charge i is insufficient:*+ 
for attempt, the same character of force required in 
ut the ordinary case of rape by force should be 
In a prosecution for assault with intent 
to rape, force and violence are sufficiently alleged by 
an averment charging an assault;7* 
consent is sufficiently alleged by the use of the word 


In prosecutions 


and want of 


“Unlawfully.” In 


500, 148 SW 576. 
fra this note. 

[a] “Attempt” sufficient.—(1) An 
indictment alleging that accused un- 
lawfully and feloniously did assault 


And see cases in- 


,prosecutrix, and did feloniously at- 


tempt to ravish and carnally know 
her forcibly and against ‘her will, al- 
though the words “with intent” are 
omitted, sufficiently charges an as- 
sault with intent to rape. State v. 
Hewett, 158 N. C. 627, 74 SE 356 
[overr State v. Goldston, 103 N. C. 
323, 9'SE 580; State v. Martin, 14 
N. C. 329]. (2) Where an indictment 


charges that an assault was made. 


and by means of this assault an at- 
tempt was made to ravish and have 
carnal knowledge of the female, it 
charges an assault with intent to com- 
mit rape. Turner v. State; 66 Fla. 
404, 638 S 708; Johnson v. State, 14 
Ga. 55; Hill v. State, (Okl. Cr.) 276 
P 236; Cirul vy. State, 83 Tex. Cr. 8, 
200 SW 1088; Fowler v. State, 66 
Tex. Cr; 500, 148 SW. 5763 Taylor. -y. 


State, 44 Tex. Cr. 153, 69 SW 149; 
Curry” vi States 4° Dex A. 574.) 5Se0 
also. Peo. v.!. Horchler; 231° Il. 566; 


83 NE 428 (count using word “at- 
tempt” held sufficient to charge in- 
tent). (3) An information charging 
defendant with “an assault with in- 
tent to commit rape,’’ made on a cer- 
tain day, by feloniously “attempting” 
carnally to Know and abuse a female 
child under the age of consent, was 
held sufficient. State v. Smith, 19 
Wash. 376, 53 P 338. (4) An indict- 
ment charging an assault and “at- 
tempt to ravish, and carnally know” 
the prosecutrix * ‘against her will and 
by force” is not bad for failure spe- 
cifically to allege intent carnally to 
know the prosecutrix, since the act 
charged is in its nature evil, and 
therefore prima facie evil in intent. 
Broaddus. v. Com., 126 Va. 733, 101 
SE 321. 

66. State v. Ross, 25 Mo. 426 (al- 
legation that defendant assaulted and 
“did attempt” to ravish is insuffi- 
cient). 

67. Peo. v.. Mosier, 73 App. Div. 5, 
76 NYS 65. See also State Vv. Evans, 
27 Utah 12, 73 P 1047 (charging ‘at- 
tempt” to commit offense sufficiently 
charges intent). 

68. Wyvias v. State, 
236, 142 SW 585. 


69. Threats or fraud see infra §§ 
UAE ies 


70. See infra § 70. 

71. Wvvias v. State, 64 Tex, Cr: 
236, 142 SW 585, 

72. Wyvias v. State, supra. 
ct ior High v. Terr., 12 Ariz. 146, 100 


74 Alexander v. State, 58 Tex. Cr. 
621, 127 SW 189. 


64> Tex ver: 


LLL LL LL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 69-73] 


some states the term “unlawfully” or “feloniously,” 
or both; must be used in charging the intent;7° in 
others, ‘the term “feloniously” must be used;78 but 
there is also authority to the contrary.77 In some 
jurisdictions the assault must also be alleged to have 
been “feloniously” made,’* unless it is merely a mis- 
demeanor ;*® but in other jurisdictions this is not 
necessary.®° 


[§ 70] (6) Female under Age of Consent.$! In 
charging an attempt or, assault with intent to rape 
upon a female under the age of consent, it is neces- 
sary only to allege acts which would have resulted in 
the commission of the principal crime had the pur- 
pose of the attempt or assault been accomplished.*? 
The indictment must allege that the female was under 
the age of consent;** and if a statute fixing the age 
of consent makes it apply only to chaste females,**# 
such chastity must be alleged.8® Hence, the offense 
is sufficiently charged where it is alleged that defend- 
ant actually assaulted the female with the intent car- 
nally to know her, and that she was under the statu- 
tory age of consent.® It is not necessary to allege 
that the assailant’s intent was earnally to know the 
female forcibly and against her will;*’ nor need the 
indictment or information allege force or want of 
consent, and if it does the allegation may be rejected 
as surplusage;®§ and it is not necessary to use the 
word “ravish.”’8® The indictment need not set out 


the manner or means of the assault,®° or technically 


RAPE 
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describe the intended crime as rape.°* 


Abuse. Under a statute which punishes abuse of 
a female below a specified age in the attempt carnal- 
ly to know her,®? it is necessary to allege abuse of the 
female in the attempt to have carnal knowledge.®® 


[§ 71] (7) Threats and Fear. In the absence of 
an allegation that the attempt was made by force and 
without consent,®* or by fraud,®® or upon a female 
under the age of consent,°® an indictment for attempt 
to rape must allege that the attempt was made to 
rape by the use of threats.°7 In an indictment charg- 
ing that an attempt was made by threats to have 
carnal knowledge of a woman, it is not necessary to 
allege that the threats were directed against her per- 
son,?§ 

[§ 72] (8) Fraud. In the absence of an allega- 
tion that the attempt was made by force and with- 
out consent,®® or by threats,! or upon a female under 
thé age of consent,” an indictment for attempt to rape 
must allege that the attempt to rape was made by 
means of fraud. An indictment charging an at- 
tempt to rape by personating the woman’s husband 
need not set out the husband’s name, or the facts con- 
stituting the fraud.* 

[§ 73] 4. Aiders, Abettors, and Accessaries. Un- 
der rules of general application,® aiders, abettors, or 
accessaries to the crime of rape may all be charged 
as principals with the commission of the offense.® 


75. McGuire v. State. 50 Ind. 284;] P 425; Terr. v. Keyes, 5 Dak. 244, 38 90. i-Peosiivs Collins,” 5 Cal A= 654, 
Greer v. State, 50 Ind. 267, 19 AmR|NW 440; Schroeder v. State, 92 Tex.| 91 P 158; Terr. v. Keyes, 5 Dak. 244, 
709. Cr. 7, 241 SW 169; Alexander v. State, |38 NW 440. 


76. Sullivant v. State, 8 Ark. 400; 
State v. Langford, 45 La. Ann. 1177, 


14 S$ 181, 40 AmSR 277; Mears v. 
Com., 2 Grant (Pa.) 385. 
77. Terr. v. Godfrey, 6 Dak. 46, 


50 NW 481; Stout v. Com., 11 Serg. 
ek. deat) 17. 


7ee State v...Jesse, 19, .N. C.. 29%; 
Williams v. State, 8 Humphr. (Tenn.) 
585. 

79. Stout v. Com., 
Pa.) 207. 


80. Polson vy. State, 137 Ind. 519, 
35 NE 907; Jones v. State, 3 Heisk. 
(Tenn. ) 445 [dist Williams v. State, 


11 Serg. & R. 


8 Humphr. (Tenn.) 585, and overr 
Nevills v. State, 7 Colaw. (Tenn.) 
78]. 


81. Description of female see su- 
pra §§ 54, 


82. Gibbs v. Peo., 36 Colo. 452, 85 
P 425. - 


[a] Forms.—Peo. v. Mesa, 93 Cal. 
DSO, Oso 208 ELLOS  e0.3.v. Collings: 
6 Cal. Ay 664,..655,-91 P 158; Polson 
v. State, 137 Ind. 519, 520, 35 NE 907; 
Peo. v. McDonald, 9 Mich. 150; State 
v. Riseling, 186 Mo. 521, 85 SW 372; 
State v. Prather, 136 Mo. 20, 37 SW 
805; State v. Meinhart, 73 Mo. 562; 
Ross v. State, 16 Wyo. 285, 93 P 299, 
94 P 217. 


83. See supra § 55. 


84. See statutory provisions; and 


supra § 39. 


85. See supra § 54. 

86. Gibbs v. Peo., 36 Colo. 452, 85 
P 425; State v. Kunz, 90 Minn. 526, 
97 NW 1381; Schroeder vy. State, 92 
Tex. Cri; chleow Leo. 


[a] “Indecent liberties.’”—A charge 
that defendant took indecent liber- 
ties with a female child under the 
age of consent with intent carnally 
to know her sufficiently charges: an 
assault with intent to rape. State v. 


Kunz, 90 Minn. 576, 97 NW 181. 


87. Gibbs v. Peo., 36 Colo, 452, 85 


58 Tex. Cr. 621, 127 SW _ 189; Ross 
Mees g 16 Wyo. 285, 93 P 299, 94 P 


88. Ala—King v. State, 
329, 25 °S 178. 


Colo.—Gibbs v. Peo., 36 Colo. 452, 
85 P 425. 


Ida.—State v. Thomas, 47 Ida. 760, 
278 P 773, 774 [cit Cyc]. 


Ill.—Porter v. Peo., 158 Ill. 370, 41 
NE 886. 


Iowa.—State v. Scroggs, 123 Iowa 
649, 96 NW 7238; State v. Grossheim, 
79 Iowa 75, 44 NW 541. 


Kan.—State v. Hart, 33 Kan, 218, 6 
P 288. 

La.—State v. Cutrer, 140 La. 34, 72 
S 800. 

Mo.—State v. Riseling, 186 Mo. 
521, 85 SW 372; State v. Prather, 136 
Mo. 20, 37 SW 805; State v. Wray, 
109 Mo. 594, 19 SW 86; McComas vy. 
State, 11 Mo. 116. 


120 Ala. 


Sy ig spe a ae v. State, 6 Lea 
Tex.—Schroeder v. State, 92 Tex. 
Cr. 7%, 241 SW 169; Alexander vy. 


State, 58 Tex. Cr. 621, 127 SW 189; 
McAvoy v. State, 41 Tex. Cr. 56, 51 
SW 928; Croomes v. State, 40 Tex. 
Cr. 672, 51 SW 924, 53 SW 882 [overr 
Hardin v. State, 39 Tex. Cr. 426, 46 
. Compare Jones v. State, 
46 SW 813; Tarver v. State, 
(Cr.) 46 SW 813 [both foll Hardin v,. 
State, supra]. 

Vt.—State v. Sullivan, 68 Vt. 540, 
35 A 479. 

Wash.—State v. Smith, 19 Wash. 
376, 53) P 338. 

Wis.—Fizell v. State, 25 Wis. 364. 

Wyo.—Roass v. State, 16 Wyo. 285, 
93 P 299, 94 P 217. 


Force not necessary to constitute 
assault with intent to rape see supra 
§ 45. 


89. Ross v. State, 16 Wyo. 285, 93 
P2995 94. PiZiits 


91. State v. Hart, 33 Kan. 218, 6 
P 288; Peo. v. McDonald, 9 Mich. 150; 
State v. Meinhart, 73 Mo. 562. 

92. See statutory provisions; 
supra § 45 text and notes 97, 98. 

93. Toulet v. State, 100 Ala. 72, 14 
S 403. 

[a] Charge of assault with intent 
carnally to know, without allegations 
of abuse, is insufficient. Toulet v. 
State, 100 Ala. 72, 14 S 403. 

94. See supra § 68. 

95. See infra § 72. 


96. See supra § 70. 


and 


97. Wyvias v. State, 64 Tex. Cr. 
40s fae gw 585. 
Reagan v.' State,- 28 .Tex? A. 


a07° ‘12 SW 601, 19 AmSR 833. 
99. See supra § 59. 
1. See supra § 638. 
2. See supra § 70. 


3. Wyvias v. State, 64 Tex. Cr. 
236, 142 SW 585. 
Franklin v. State, 34 Tex, Cr. 


4, 
203, 29 SW 1088. 


5. Charging against .aiders, abet- 
tors, and accessaries generally see 
Tadiegneres and Informations §§ 288— 
aa Ark.—Dennis v. State, 5 Ark. 


Ind.—Parrett v. State, 200 Ind. 7, 
159 NE 755. 


eee aa TS v. Comstock, 46 Iowa 


Ky.—Fleming v. Com., 217 Ky. 485, 


290 SW 339; Clymer v. *Com., 64 SW 
409, 23 KyL 1041; Kessler ve Com., 
12 Bush 18. 


Mich.—Strang v. Peo., 24 Mich. 1. 
Mo.—State v. Sykes, 191 Mo. 62, 
89 on 851. 
Y.—Peo. v. Batterson, 
44 2 NYS 376. 
C.—State v. Jordan, 110 N. C. 
49, “14 SE 752. 


50 Hun 
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The charge need not allege the acts making accused 
a principal;? and no additional averments that ac- 
cused aided, abetted, or was an accessary are neces- 
In fact, it has been held that an indictment 
or information charging defendant with the crime of 
rape must accuse him as a principal;° 
there is also authority that an indictment which 
charges that a third person committed the offense, 
and then expressly alleges that defendant aided and 
abetted him to do so, is sufficient to eharge aiding in 
Where a woman is charged with aid- 
ing and abetting a rape by a third person, the com- 
mission of the rape by the third person must be al- 


sary.§ 


the offense.?° 


leged.1 


[§ 74] 5. Issues, Proof, and Variance?” 
ters To Be Proved. All material allegations in an 
indictment for rape, or for attempt or assault with 


intent to rape, must be proved.?® 


for carnal knowledge of a female below the age of 
consent, there must be strict proof of age, place, 


and all other restrictions imposed 


“ Tex.—Dodd v. State, 
160, 201 SW 1014. 


Wis.—Vogel v. State, 138 Wis. 315, 
119 NW 190. 


Eng.—Reg. v. Crisham, C. & M. 187, 
41 ECL 106, 174 Reprint 466; Reg. 
v. Ram, 17 Cox C. C. 609. 


% Dodd v:.:State, 83 Tex. Cr. 160, 
201 SW 1014; Vogel v. State, 138 
Wis. 315, 119 NW 190. 


8. Parrett v. State, 
159 NE 755; 
62,. 89 SW 851; Dodd v. State, 83 
Tex. Cr. 160, 201 SW 1014; Vogel v. 
State, 138 Wis. 315, 119 NW 190. 


9. In re Kantrowitz, 24 Cal. 
203, 140 P 1078. 


[a] Husband, who assisted an- 
other to ravish ‘his wife, must be 
charged as a principal.. In re Kantro- 
witz, 24 Cal. A. 203, 140 P 1078. And 
see supra § 50. 


10.. Peo. v. Bartol, 24 Cal. A. 659, 
142 P 510; Pottsi v. State, 194 Ind. 
597, 148 NE 673; State v. Williams, 
82 La. Ann. 335, 36 AmR 272; Reg. 
vy. Crisham, C. & M. 187, 41 ECL 106, 
174 Reprint 466. 


[a] Unknown person may be 
charged with having committed the 
rape, with defendant as aider and 
abettor. State v. Williams, 32 La. 
Ann, 335, 36 AmR 272. 


11s Crimblery. Terr, 
ee 94. 


[a] Thus, an indictment charging 
that defendant, a woman, made an 
assault on one S, “and did aid, abet, 
and assist one W T to unlawfully 
and feloniously ravish and carnally 


837 Pex. Ker: 


200 Ind. 7, 


A. 


8 Ariz. 281, 


know her, the said S, and to unlaw-' 


fully and felonious!y accomplish an 
act of sexual intercourse with said 
S, she not being his wife,’ was held 
insufficient, on the ground that it 
failed to allege that W in fact com- 
mitted the crime .of rape. Trimble 
vs Terr., 8 Ariz. 281, 71 P 934. 

12. 
see Indictments and Informations §§ 
482-530 

Issues, proof, and variance gener- 
ally see Indictments and. Informa- 
tions §§ 438-481. 

13. Ariz.—-Lenord v. State, 15 Ariz. 
Pont lowe 4a. 

1 \Ark.—Pleasant.. y, 
360. 

Cal~—Peo. v. Howard, 143 Cal. 316, 
To) Pitt. 

Ida.—State v. Jeanoes, 36 Ida. 810, 
213 P 1017. 


State, 


State v. Sykes, 191 Mo. 


Conviction of included offenses. 


lsmeArca 


RAPE 


however, 


fense.?° 
—a. Mat- 


In prosecutions 


by the statutes 


Ill.—Peo. v. Guilfoyle, 321 Ill. 93, 
151 NE 596. 
Ky.—Sandefur v. Com., 143 Ky. 


655, 137 SW 504. 


Tex.—Davis v. State, 100 Tex. Cr. 
617, 272 SW 480; Mosely v. State, 9 
Tex. LA. 137. . 

(1) 


{a] Allegations held material: 
Absence of marital relationship be- 
tween the parties. Lenord v. State, 
Ld> Ariz 130) 137 Pally seStatecy.. 
Jeanoes, 36 Ida. 810, 213 P 1017. (2) 
That prosecutrix was an idiot. San- 
defur v. Com., 143 Ky..655, 137 SW 
504. (3) Want of consent. Davis v. 
State, 100 Tex. Cr. 617, 272 SW 480. 
(4) Specific intent in prosecution for 
attempt to commit rape. Peo. v. 
Guilfoyle, 321 Tl. “93, 151 NE 596. 
(5) It is essential to conviction for 
rape that sexual penetration be 
proved, or that facts be proved from 
which it may be inferred. Peo. v. 
Howard, 143 Cal. 316, 76 P 1116. 


Presumptions and burden of proof 
see infra §§ 78-80. 


Sufficiency of evidence see infra §§ 
118-136. 


14. Cal.—Peo. v. Meraviglia, 
Cal. A. 402, 238 P 794. 


Del.—State v. Pucca, 21 Del. 71, 55 
A 831; State v. Deputy, 20 Del. 19 
50 A 176 


Iowa. So taie v. West, 197 Iowa 789, 
198 NW 103, 191 NW 368. 


Nebr.—Hubert v. State, 74 Nebr. 
220, 104 NW 276, 106 NW 774; George 
v. State, 61 Nebr. 669, 85 NW 840. 


Okl.—Emyhtubby vy. State, 14 Okl. 
Cr. 213, 169 P 1124; Marshall v. Terr., 
2-Okly -Cr136, 101 P1395 


Pa.—Com. vy. Allen, 135 Pa. 483, 19 
A 957; Com. v. Walker, 33 Pa. Super. 
LEM" (Com, "Ve DAVIS) oo. He mlb lsktes caus 
eee v. Goodhead, 23 Pa. Co. 651. 


nn.—Jamison v. State, 117 Tenn. 
58, my SW 675. 


Tex.—Nolan vy. State, 84 Tex. Cr. 
150, 206 SW 92; Mosely v. State, 9 
Tex, A. 137. 


[a] ‘That prosecutrix was not de- 
fendant’s wife must be proved. Peo. 
v. Méeraviglia, 73 Cal. A. 402, 238 P 
794; MEmyhtubby v. State, 14 Okl. Cr. 
213, 169°P 1124, 


[b] Previous chaste character of 
prosecutrix (1) must be proved in a 
prosecution for carnal knowledge of a 
| chaste female. Humphrey y. State, 
34 Okl. Cr. 247, 246 P 486. (2) The 
actual chastity and virtuousness of 


73 


? 


punishing the offenuen 
prove allegations which are unnecessary and may be 
rejected as mere surplusage.1® 


[§ 75] b. Variance 
Proof!*—(1) In General. 
obviated by statute,!” any variance between the aver- 
ments of the indictment and the proof in a matter 
which is legally essential to the charge is fatal and 
entitles defendant to an acquittal;1® but a variance 
as to an allegation which may be rejected as mere 
surplusage is immaterial.t® 
charging a particular offense, the allegations cannot 
be sustained by proof of another’and distinet of- 
Thus, where the statutes are construed to 
make rape by force and carnal knowledge of a female 
under the age of consent distinct offenses,?+ and the 
indictment charges rape, or attempt or assault with 
intent to rape, by force and against the will of the 
female, and does not allege that she was under the 
age of consent, the allegations cannot be sustained 
by proof that the female was under the age of con- 


[§§ 73-75. 


But it is not necessary to 


between Allegations and 
Unless the objection is 


Under an indictment 


the female, and not her general repu- 
tation therefor, is in issue and must 
be proved, on a trial for the rape of a 
female under eighteen and over six- 
teen, of previous chaste and virtuous 
character. Marshall v. Terr., 2 OkKl. 
Cr. 136, 101, RB: 139. 


[ec] Age of female.—In a prosecu- 
tion for carnal knowledge of a female 
under fifteen, it is necessary for the 
state to prove that the prosecutrix 
was under fifteen at the time of the 
offense. State v. West, 197 Iowa 789, 
198 NW 103, 191 NW 368; Nolan v. 
State, 84 Tex. Cr. 150, 206 SW 92. 


[d] Age of defendant must be 
proved where the statute makes his 
age essential. State v. West, 197 
Iowa 789, 198 NW 1038, 191 NW 368; 
Com. v. Walker, 33 Pa. Super. 167; 
Com. v. Goodhead, 23 Pa. Co. 651. See 
also Com. v. Emery, 21 Pa. Dist. 297 
[rev on other grounds 51 Pa. Super. 
55] (omission to prove defendant’s 
age is immaterial where no question 
of his age was raised at the trial, 
his appearance being that of a man 
about forty, and he testified to being 
married and having five children). 


15. Sutton v. Peo., 145 Ill. 279, 
34 NE 420; Mobley v. State, 46 Miss. 
501; Peter v. State, 5 Humphr. (Tenn.)} 
23: State v. Hooks. 69 Wis. 182, 33 
NW: 57,.2 AmSR 728. 


[a] Illustrations: (1) Age of de- 
fendant. Sutton v. Peo., 145 Ill. 279, 
34 NE 420. (2) Allegation that the 
female was over the age of consent. 
Mobley v. State, 46 Miss. 501. (3) 
Allegation that the female was a 
married woman. State v. Hooks, 69 
Wis. 182, 383 NW 57, 2 AmSR 728. 


16. Variance generally see Indict- 
ments and Informations §§ 451—481. 


17. See Indictments and Informa- 
tions § 452. 


18. State v. Vorey, 41 Minn. 134, 
43 NW 324; Bonner y. State, 65 Miss, 
293, 3.8 663. 


19... State v. Scroges, 123 Iowa 649, 
96 NW 728; Peter v. State, 5 Humphr. 
(Tenn.) 436: Nicholas v. State, 23 
AM»: ce Ne 21% 56 SW 239; State Vv. 
Hooks, 69 Wis. 182,'33 NW 457, 2 
AmSR 728 


20. asker v. State, 50 Ind. 267, 19 
AmR 709; .State v. Vorey, 41 Minn, 
134, 43 NW 324; Barton v. State, 
(Miss.) 47 S 521; Alfred v. State, 
(Miss.) 32 S 54; Bonner y, State, 
65 Miss. 293, 3S 663; State v. Hamey 
168 Mo. 167, 67 SwW 620, 57 LRA 846. 


21. See supra § 2. 


SaaS INN Sa I a A a aS Ba AR DGD SR TET a SET CT A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 75-77] 


sent, unless there is also proof of force and want of 
consent :?2 but it has been held otherwise where the 
statutes are not construed to make these distinct of- 
fenses.** Still, where an indictment charges rape 
by force, or assault with intent to rape by force, upon 
a female under the age of consent, and the evidence 
shows that no force was used, the allegation of force 
may be rejected as surplusage, and there is no ma- 
terial variance ;** and conversely, a charge of carnal 
knowledge of a female below the age of consent, and 
without any allegation of force or want of consent, 
may be sustained by proof of the act by force and 
without her consent.2®> But a charge of carnal 
knowledge of a female between specified statutory 
ages and of previous chaste character is not sustained 
by proof of rape on a female below the lower of the 
specified ages.°° The allegations of an indictment 
for rape by force may be sustained by proof of rape 
by means of threats,?7 or by means of administer- 
ing nareoties or drugs or aleohol;?§ but a charge of 
rape by threats cannot be sustained by proof of rape 
by foree.?® An indictment for assault with intent 
to rape may be sustained, although penetration is 
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proved.®° 


Persons charged as principals may be convicted on 
evidence of aiding and abetting.*! 


[§ 76] (2) Name of Female. Unless the defect 
is aided by statute,*? a variance between the indict- 
ment and proof as to the name of the female is fa- 
tal;** but there is no variance where the names are 
idem sonans, or where they are taken as the same 
in common use.** Where defendant cannot be misled 
or prejudiced thereby, it is immaterial that the fe- 
male is shown to have used a surname different from 
her surname as alleged in the indictment.?® A vari- 
ance between an indictment for rape, alleging the 
name of the prosecutrix at the time of the offense and 
the proof of her name at the time of trial, as changed 
by marriage, is immaterial.*°® 


[§ 77] (3) Time. Time is neither a material nor 
an essential element in rape or assault with intent 
to rape, and it need not be proved precisely as al- 
leged, it being proper and sufficient to prove the com- 
mission of the offense on any day within the period 
of limitations,*7 and, in prosecutions for the offense 


22. Ala.—Vasser v. State, 55 Ala. Wis.—State v. Erickson, 45 Wis. [b]  Illustrations.—(1) “Clio” and 
264. * OS 108 eh aS ne 21 pas or 
ne met 5 s “Dorothy” and 
7Ark. ‘Warner vy. State, 54 Ark. 660, Ky.—Morgan y. Com., 222 Ky. MMC EOEK SAL RB CONG State, 76 Tex. 
17 SW 6. 43 7) SW (2d) 370. Ge + 
P Cr: 513, 176°SW 50. © @) “ila and 
Cal.—Peo. v. Ruiz, 48 Cal. A. 693, La.—State v. Wichers, 149 La. 648, | “Tiga.” State v. Drakeford, 162 N. Cc. 
192 P 327. 89 S 883. 667, 78 NE 308. (4) “May” and 
Miss.—Bonner v. State, 65 Miss. Mo.—State v. Bowman, 272 Mo. 491,| “Mary.” State v, Emeigh, 18 Iowa 
293, 3. S663. 199 SW 161. 122. (5) “Susan” and 


N. C.—State v. Johnson, 100 N. C. 
494, 6 SE 61. 


Yex.—Parks v. State, 92 Tex. Cr. 
59, 241 SW 1015; Munoz v. State, 47 
Rex Cis) ie oD SW Ls Morgan iv. 
State, (Cr. A.) 50 SW 718; Jenkins 
v. State, 34 Tex. Cr. 201, 29 SW 1078; 
Rodgers v. State, 30 Tex. A. 510, 17 
SW 1077; Walton v. State, 29 Tex. A. 
163, 15 SW 646: Moore v. State, 20 
nage 275; Craig v. State, 18 Tex. 


Vt.—-State v. Wheat, 63 Vt. 673, 22 
A 720. 


But see State v. Staton, 88 N. C. 
654; State v. Johnston, 76 N. C. 209 
(holding to contrary under construc- 
tion of statute to effect that these are 
Bee distinct crimes). And see supra 

23. State v. Smith, 14 Del. 588, 33 
A 441; McMath v. State, 55 Ga. 303; 
State v. Jackson, (La.) 15 S 402. 


24. Cal.—Peo. v. Rangod, 112 Cal. 
669, 44 P 1071. 


Iowa.—State v. Sheets, 127 Iowa 73, 
102 NW 415; State v. Anderson, 125 
Iowa 501, 101 NW 201; State v. 
Scroggs, 123 Iowa 649, 96 NW 723. 


Kan.—State v. Hansford, 81 Kan. 
300, 106 P 738. 


Mo.—McComas vy. State, 11 Mo. 116. 
Nebr.—Cook y. State, 111 Nebr. 590, 


197 NW 421; Baxter v. State, 80 
Nebr. 840, 115 NW 534; Hubert v. 
State, 74 Nebr. 220, 104 NW 276, 106 
NW 774. 


Or.—State v. Horne, 20 Or. 485, 26 
P 665. 

Tex.—Davis v. State, 42 Tex. 226; 
Brown v. State, 112 Tex: Cr. 92, 14 
Sw (2d) 68; Patton v. State, 105 
MexiGr, eh28, Mest Sw bl pel Dyer Vv. 
State, (Cr.) 2883 SW 820; Vaughn v. 
State, 62 Tex. Cr. 24, 136 SW 476; 
McAvoy v. State, 41 Tex. Cr. 56, 51 
SW 928. But see Cromeans v. State, 
HOeMexsGrs 6dieed 29) SW. Li29 'dic- 
tum, that while an indictment for 
rape on a female under the age of 
consent need not allege force, where 
force is alleged, it must be proved). 


[52 C. J.—54] 


D.—State v. Young, 55 N. D. 


ING 
194, 212 NW 857. 


Oh.—State v. Carl, 71 Oh. St. 259, 
73 NE 463. 


Tex.—Hatten v. State, 98 Tex. Cr. 
115, 263 SW 312; Hutcherson v. State, 
62 Tex. Cri, 136° SW 53: But see 
Lyons v. State, 94 Tex. Cr. 566, 252 
SW 518 (in absence of allegation of 
force, it is error to submit issue of 
carnal knowledge by force). 


26. Henderson vy. State, 


18 Okl. 
Cr Od al Oa 72.0; 


27. Grace yv. State, 90 Tex. Cr. 329, 
AeA! 541; Bass v. State, 16 Tex. 


28. State v. Peyton, 93 Ark. 406, 
125 SW 416, 137 AmSR 93; Peo, v. 
Snyder, 75 Cal. Olen ae 208; Gracy 
Vv. State, 13 (Okle iCr. 643° 166. P 442: 
puate v. Still, 48 S. D. 126, 202 NW 


29. State v. Vorey, 
438 NW 324. 


30. Com. vy. Robinson, 85 Pa. 
per. 424, 


31. Wide ot Vv. piate; 
PLO INAVY. 


Cee aiders and abettors as 
principals see supra § 73. 


32. See Indictments and Informa- 
tions § 464. 


83. Davis v. State, 21 Ala. A. 231, 
106 S 874; McFarland v. State, 154 
Ind. 442, 56 NE 910; Vance v. State, 
65 Ind. 460. 


G4.4"Davis'v. Statene2d Alan As Zed, 
106 S 874; State v. Emeigh, 18 Iowa 
122; State v. Drakeford, 162 N. ‘C. 
667, 78 SE 308; State v. "Johnson, 67 
NGG, bb; Brown v. State, 76 Tex. Cr. 
513, 176 SW 50. 


[a] Variance in apetins of the 
name of the prosecutrix may be im- 
material, if the names may be sounded 
alike without doing violence to the 
power of letters found in variant or- 
thography, and it is shown that the 
party was the identical person named 
in the indictment. Davis v. State, 21 
Ala. A. 231,-106 S 874. 


41 Minn. 134, 
Su- 


138 Wis. 315, 


“Susanna,” 
State v. Johnson, 67 N. C. 55. 


Idem sonans generally see Names §§ 
19-22. 


35. Buckley v. State, 19 Ala. A. 508, 
98 S 362; Clift v. State, 155 Ark. 37,. 
243 SW 955. 


[a] Thus (1) rulings against de-- 
fendant, based on his claim of vari- 
ance as to the name of the girl under 
the age of consent, with whom he is 
charged to have had intercourse, are 
correct or harmless where she had 
given to the solicitor and to the grand 
jury as her surname that of her 
mother when she was born out of wed- 
lock, and it being so laid in the indict- 
ment, and defendant being advised of 
all the circumstances connected with 
her, although for some years, as @. 
member of defendant’s family, after 
he married her mother, she answered 
to his surname. Buckley v. State, 19 
Ala. A. 508, 98 S 862. (2) Where an 
indictment charged an offense with a 
girl named G, which was her mother’s 
name, evidence that the girl’s name: 
was Q was not a variance, it appear- 
ing that, since her mother’s marriage 
with G, the girl had generally passed 
under that name, and was so regis- 
tered at school and generally known 
thereby. Clift v. State, 155 Ark. 37, 
243 SW 955. 


86. Cain v. State, 68 Tex. Cr. 507,. 
153 SW 147. 


37. Ark.—McGehee v. State, 162 
Ark. 560, 258 SW 358; Stinson v.. 
State, 125 Ark. 339, 189 SW 49. 


Cal.—Peo. v. Britt, 62 Cal. A. 674, 
217 P 767; Peo. v. Germino, 38 Cal. 
A. 100, 175 P 489; Peo. v. Horn, 25 
Cal, A..583, 144 P. 641; Peo. ¥. Hoosier, 
24 Cal. A. "746, 142 P’ 514. 


Conn.—State v. Ferris, 81 Conn. 97, 
70 A 587. 

Del.—State v. Colombo,:24 Del. 96, 
75 A 616 [aff 25 Del. 28, 78 A 595]'> 
State v. Cunningham, 21 Del. 294, 63 
A 30. 

Fla.—Hunter v. State, 85 Fla. 91, 95 
$115. 

Hawaii.—Terr. v. Chung Nung, 21 
Hawaii 214. 
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on females under the age of consent, on a day when 
the female was still under the statutory age.** How- 
ever, the prosecution cannot, under a claim that time 
is immaterial, switch from one act and rest its case 
on proof of another.*®® 


[§ 78] B. Evidence—1. Presumptions and Bur- 
den of Proof*°—a. In General. A prosecution for 
rape, or for attempt or assault with intent to rape, 
is subject to the general rule that in a criminal pros- 
ecution every man is presumed to be innocent until his 
guilt is proved beyond a reasonable doubt;*? and the 
burden is on the state to prove every fact and cir- 
cumstance which is essential to the guilt of accused.*? 
Thus the burden is on the state to show that the 


offense was committed in the manner alleged;**? to- 


prove the commission of the act of intercourse ;*+ 
to prove force and want of consent,*® unless the fe- 
male was under the age of consent;*® or to prove 
threats and fear,*’ or the female’s mental incapacity 
to consent,*® and that defendant knew of such in- 


RAPE 


ae OVE ie re 


[8§ 17-78 


capacity.*® In a prosecution for assault with intent 
to rape, the burden is on the state to prove the intent 
to use force and cornmit rape,°° or circumstances 
from which it may be presumed ;*? and in such cases 
intent at the immediate time of the alleged assault 
must be proved.®2. In the absence of proof of resist- 
ance by the female, consent is presumed;°? but fail- 
ure to make outery raises no presumption that no 
rape was committed, but is merely a circumstance to 
be considered in determining the truth.*¢ Still, the 
law implies force from proof of connection without 
consent.5> Where the female is over the statutory 
age of consent, it is presumed that she is capable of 
consent,°® but this presumption is rebuttable;°’ the 
burden, however, is on the state to show that a female 
over the age of consent is incapable of giving con- 
sent because of a lack of physical or mental develop- 
ment.5® There is no burden on defendant to show 
who the guilty party was, or that other persons had 
intercourse with the prosecutrix, although he may 


Ind.—Johnson v. State, 
597, 128 NE 693. 


Iowa.—State v. Sangster, 196 Iowa 
495, 192 NW 155. 


~ Kan.—State v. Snyder, 126 Kan. 
582, 270 P 590; State v. Bisagno, 121 
Kan. 186, 246 P 1001. 


Ky.—Newsom v. Com., 145 Ky. 627, 
140 SW 1042. 


La.—State v. Riggio, 124 La. 614, 50 
S 600. 


Mich.—Peo. v. Schultz, 238 Mich. 15, 
213 NW 185. 


Minn.—State v. Roby, 128 Minn. 187, 
150 NW 793, AnnCas1915D 360; State 
v. Schueller, 120 Minn. 26, 138 NW 
937; State v. Masteller, 45 Minn. 128, 
47 NW 541. 


Mo.—State v. Cox, 263 SW 215. 


Nebr.—Palin v. State, 38 Nebr. 862, 
57 NW 743. 


Nev.—State v. Moore, 48 Nev. 405, 
233 P5233, 


N. H.—State v. Perkins, 70 N: H. 
330, 47 A 268. 


Okl.—Taylor v. State, 14 Okl. Cr. 
400, 171 P 739; Walker v. State, 12 
OkL Cri179) 153 P1209. 


Or.—State v. Goddard, 69 Or, 73, 133 
P 90, 138 P 243, Ann@asi916A 146; 
State v. Hardin, €3 Or. 305, 127 P 789. 


S. D.—State v. Mills, 45 S. D. 439, 
188 NW 49. 


Tex.—Carter v. State, 78 Tex. Cr. 
240, 181 SW 473; Robertson v. State, 
51 Tex. Cr. 493, 102 SW 1130. 


Utah.—State v. Distefano, 70 Utah 
586, 262 P 113; State v. Bayes, 47 
Utah 474, 155 P 335; State v. Hoben, 
36 Utah 186, 102 P 1000. 


Vt.—State v. Willett, 78 Vt. 157, 62 
A 48. 


Wash.—State v. Thompson, 113 
Wash. 696, 194 P 553; State v. Os- 
borne, 39 Wash. 548, 81 P 1096. 


38. Ark.—McGehee v. State, 162 
Ark. 560, 258 SW 358; Stinson v. 
State, 125 Ark. 339, 189 SW 49. 

Cal.—Peo. v. Hoosier, 24 Cal. A. 
746, 142 P 514. 

Fla.—Hunter v. State, 85 Fla, 91, 95 
Solis: 

Iowa.—State v. Sangster, 196 Iowa 
155, 192 NW 155. 

Kan.—State v. Snyder, 
5825 270) P- 590. 

Ky.—Newsom v. Com., 145 Ky. 627, 
140 SW 1042. 


189 Ind. 


126 Kan. 


Minn.__State v. Roby, 128 Minn. 198, 
150 NW 7938, AnnCas1915D 360. 

Okl.—Taylor v. State, 14 Okl. Cr. 
400,, 171 P 739. 

Or.—State v. Goddard, 69 Or. 73, 
133 P 90, 138 P 248, AnnCas1916A 146; 


peace Vv.) Hardin, 63) Or. 7305,), 12%, © 
Wash.—State v. Thompson, “113 


Wash. 696, 194 P 553. 


Alleging time in such prosecutions 
see supra § 61 text and note 20 


39. Cal.—Peo. v. Elgar, 36 Cal. A. 
114, 171 P 697. 


Minn.—State v. Masteller, 45 Minn. 
128, 47 NW 541. 


Oh.—Snurr vy. State, 4 Oh. Cir. Ct. 
393, 2 Oh. Cir. Dec. 614. 

Okl.—Henderson v. State, 
Cr. 610 BLOT P7203 


S. D.—State v. Yeager, 41 S. D. 51, 
168 NW 749. 


[a] Thus, where, on an _ indict- 
ment for carnally knowing and abus- 
ing a female child under the age of 
ten years, the state proved the com- 


18 Oki. 


‘mission of the offense on the day laid 


in the indictment, but it was shown 
that the child was ten years old on 
that day, it was held that the state 
could not then abandon the prosecu- 
tion as to that offense and proceed to 
introduce evidence of a similar of- 
fense committed on a previous day, 
although it might, in the first in- 
stance, have shown its commission on 
a day other than that laid in the in- 
dictment. State v. Masteller, 45 Minn. 
128, 47 NW 541. 


Election between acts proved see 
infra § 138. 


40. Presumptions and burden of 
proof tiie d see Criminal Law §8§ 
9938-1033. 


41. State v. Brown, 26 Del. 3438, 83 
A 1083; Jeffers v. State, 20 Oh. Cir. 
Ct. 294, 10 Oh. Cir. Dec. 832. 


Presumption of innocence generally 
see Criminal Law §§ 1006-1008. 


42. Lenord v. State, 15 Ariz. 137, 
137 P 412; State v. Brown, 26 Del. 
343, 83 A 1083; Jeffers v. State, 20 
Oh. Cir. Ct. 294, 10.Oh. Cir, Dec. 832. 

Burden of proof generally see Crim- 
inal Law §§ 9938-1004. 

43. Grace v, State, 90 Tex. Cr. 329, 
234 SW 541. 

44. Peo. v. Degnen, 70 Cal. A. 567, 
234 P 129; Cokeley v. State, 87 Tex, 
Cr, 256, 220 SW 1099. 


45. Cal.—Peo. v. Degnen, 70 Cal. A. 
567, 234 P 129. 


Del.—State v. Thomas, 31 Del. 102, 
111 A 538; State v. Brown, 26 Del. 343, 
83 A 1083; State v. Sigerella, 23 Del. 
311) 82 (A 81. [ath 24 Del. toi A 
1081]. 


Ida.—State v. Neil, 13 Ida. 539, 90 P 


860, 91 P 318; State v. Fowler, 13 
Tda. 3£7,°89 PvTot. 
Ind.—Parrett v. State, 200 Ind. 7, 


159 NE 755. 
aeCGh CBS le v. McDonald, 9 Mich. 


Mo.—State v. Egner, 
296 SW 145. 


N. H.—State v. Wargo, 83 N. H. 
532, 145 A 456. 


S. C.—State v. Taylor, 57 S. C. 483, 
35 SE 729, 76 AmSR 575. 


46. See infra § 79. 


47. State v. Brown, 26 Del. 343, 83 
A. 1083; State v. Sigerella, 23 Del. 311, 
82 A 31 [aff 24 Del. 157, 74 A 1081]. 


48. Smith v. State, 161 Ga. 421, 131 
SE 163; State v. Patrick, 201 Iowa 
368, 207 NW 398; State v. Warren, 
232 Mo. 185, 1384 SW 522, AnnCas1912B 
1043; Bryan v. State, 90 Tex. Cr. 175, 
234 SW 83; Cokeley v. State, 87 Tex. 
Cr. 256, 220 SW 1099. 


49. State v. Warren, 232 Mo. 185, 
1384- SW (522, AnnCasl1912B 1043; 
Bryan v. State, 90 Tex. Cr. 175, 234 
SW 83. 


50. State v. Neil, 13 Ida. 539, 90 P 
860, 91 P 318; Love v. State, 68 Tex. 
Cr. 228, 150 SW 920; Warren v. State, 
51 Tex. Cr. 598, 1083 SW 888; Scott v. 
State, 51 Tex. Cr. 5, 100 SW 159. 


51. Terr, v. Keyes, 5 Dak. 244, 38 
NW 440, 


52. Huebsch v. State, 94 Tex. Cr. 
461, 251 SW 1079. 


53. Terr. v.. Takeo Nishi, 24 
Hawaii 677,681 [quot Cyc]; Grady v. 
State, 112 Tex. Cr. 621, 18 SW (2d) 
160; Perez v. State, 50 Tex. Cr. 34, 
94 SW 1036; Barnett v. State, 42 Tex. 
Cr, 302, 62 SW 765. 


54. State v. Ellison, 19 N. M. 428, 
144 P 10. 


55. State v. Thomas, 31 Del. 102, - 


111 A 538; State v. Sigerella, 23 Del. 
311,,82 A 31 [aff 24 Del. 157, 74 A 
1081). 

Implication of force from noncon- 
sent see supra § 28 

56. Todd v. State, 25 Ga. A. 411, 
103 SE 496. 


57. Todd v. State, supra. 


58. Crawford v. State, 132 Ark. 518, 
201 SW 784. 


ee es 
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§§ 78-79] 


have special means for knowing.®® 


Nonmarriage of parties. The state is not required 
to prove that accused and the prosecutrix were not 
husband and wife in order to make out a prima facie 
case of rape.®° 


Child’s resemblance to accused. Where the female 
gave birth to a child, it may be presumed that the 
child obtained the color of its hair from its immedi- 
ate male ancestor in the absence of evidence of any 
such colored hair among the ancestors of the fe- 
male,°? 


Previous chastity. In the absence of a statute,®? 
the female’s previous unchastity is no defense and is 
immaterial in a rape case,** and the prosecuting wit- 
ness in such a ease is presumed to be of previous 
chaste character.*4 


[§ 79] b. Female under Age of Consent. Where 
the offense charged is one upon a female under the 
statutory age of consent, force and want of consent 
are conclusively presumed;°®> but the burden is on 
the state to prove that she was under the statutory 
age.®® In a prosecution for rape of a female below 
the age of consent, proof of the intent goes with proof 
of the act of sexual intercourse with the girl.°’ Ina 
prosecution for assault with intent to rape such a 
female the burden is on the state to show defendant’s 
intent carnally to know her;®® and the mere fact 
that the prosecutrix is under the age of consent does 
not dispense with the necessity of proving this in- 
tent;®° but it may be inferred from all the facts and 
cireumstances.7° Too, the mere fact that accused in 
such a prosecution may have desisted creates no legal 
presumption that he did not intend to have inter- 


59. Peo. v. Edgar, 34 Cal. A. 459, 
UO aie 10 L. 


60. State v. Van Sickle, 97 Kan. 67. 
362, 154 P 1015. 188 NW 398. 


61. Ross v. State, 130 Tenn. 387, 68. 


33, 183 SW 289; 


170 SW 1026. SW 856 
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course.*4 Where the charge is assault and battery 
with intent to rape a female below the statutory age, 
the state must prove both the assault and the bat- 
tery.” 

Previous chastity. Where a prosecution is for car- 
nal knowledge of a female between ages specified by 
the statute, and of previous, chaste character or good 
repute, the authorities differ as to whether there is 
or is not a presumption of previous chastity, and as 
to whether the burden is on accused to show prior 
unchastity, or on the state to show prior chastity.** 
According to one line of authority the previous chas- 
tity of a female between the specified statutory ages 
is presumed,’* and there is no burden on the state to 
prove previous chastity or good repute;** rather the 
burden is on accused to show previous unchastity or 
bad repute’® by raising a reasonable doubt as to her 
previous chastity.‘7 But according to another line 
of decisions, there is no presumption that the female 
is of previous chaste character,* and the burden is 
on the state to prove her prior chastity beyond a rea- 
sonable doubt, as an essential element of the offense.*® 
A statute which declares that the previous chaste 
character of the female shall be presumed, and that 
the burden shall be on defendant to show that she 
was not of such character,®° is not unconstitutional 
in declaring that certain facts shall constitute a con- 
clusive presumption of guilt,*! for it declares only 
a prima facie presumption which is overcome by evi- 
dence raising a reasonable doubt as to previous chas- 
tity;®* still, where defendant’s evidence does raise 
such a reasonable doubt of the female’s prior chas- 
tity,** the burden as to the whole case is on the prose- 


State v. Houx, 109]109 S 305; Dallas v. State, 76 Fla. 358, 
Mo. 654, 19 SW 35, 32 AmSR 686. 


Peo. v. Gengels, 218 Mich. 632, 


79 S 690, 3 ALR 1457; State v. Cook, 
(Mo.) 207 SW 831; State v. Volz, 269 
Mo. 194, 190 SW 307; Nabower v. 
State, 105 Nebr. 848, 5 


State v. Matsinger, (Mo.) 180] tumphrey v. State, 34 Okl. Cr. 247, 


’ 246 P 486; Bershears v. State, 32 Okl. 

Evidence as to pte Awe ea and parent- 69. State v. Matsinger, supra. oi Oe 240 dyes Boceen % State, 

age of child see infra 70. State v. Roby, 194 Iowa 1082, | : kl. Cr. 135, ; Davis v. 

62. See statutory provisions; and|188 NW 709. erate. au Okl. LEP 191 P 1044; 

supra § 18; infra § 79. 7suState, ¥. Allison; 24S... 622) Mase Von et 8 Oe Ce aes 
63. See supra § 17. 124 NW 747. : 


64. Peo. v. Nieglos, 306 Ill. 53, 137 


NE 400; Peo. v. Eeccarius, 305 Ill. 62, 

136 NE 651. 72. 
65. Del. yew v. Smith, 14 Del. | 743. 

588, 33 A 4 73. 


Ga. es v. State, 161 Ga. 492, 74, 
131 SE 503 [answer to cert questions] § 793; 
conformed to 34 Ga. A. 824, 131 SE | 554; 
923]; Morrow v. State, 13 Ga. A. 
ae 79 SH 63. 


d.—Underhill v, State, 190 Ind.| a 957; 
558. MEY) NE 225. 554: 


Mich.—Crosswell v. Peo., 13 Mich.|12 SW (2d) 946; 


200 P 323. 


Mich. 150. 76. 
Mo.—State v. Gruber, 285 Sw 426. | A 967; 


Neby.—Baxter yv. State, 80 Nebr. 


840, 15 NW 534. 27 SW (2d) 802; 


N. ¥.—Peo. v. Stamford, 2, Wheel. 
oe tam 283 SW 820: 
at a I rbaae v. Marshall, 23 Pa. Dist. Cr. 133, 256 SW 598; 


State, 93 Tex. Cr. 303, 247 SW 548; 81. 


rein aerr sash of purpose see supra 
Com. v. Marshall, 23 Pa. Dist. 


See cases infra notes 74-84. 


Lee v. State, 138 Miss. 868, 103 | 476: 
Com. v. Howe, 35 Pa. Super. 
State v. Sigler, 116 Wash. 581, 


75. Com. v. Allen, 135 Pa. 483, 19 296: 
Com. v. Howe, 35 Pa. Super. Gea ea ane een eg 
Benton v. State, 158 Tenn. 273, 
State v. Sigler, 116 | Marshall v. Terr., 
427, 87 AmD 774; Peo. v. McDonald, 9 | Wash. 581, 200 P 323. 
Com. v. Allen, 

Com. v. Howe, 35 Pa. Super. 
554; Huckabee v. State, (Tex. Cr.) | presumably of previous chaste char- 
Wright v. State, 108 | acter, and the burden is on the state 
Tex, Cr: 645, LiSW Ga) 1095; 
liams v. State, LOD Wek. Cte 
Dyer v. State, 
Miller v. State, 96 Tex. 380. 


79. Williams v. State, 92 Fla. 125, 
109 S 305; Dallas v. State, 76 Fla. 358, 
79 S690, 3 ALR 1457; State v. Cook, 
(Mo.) 207 SW 831; State v. Volz, 269 
Mo. 194, 190 SW 307; State v. Kelly, 
245 Mo. 489, 150 SW 1057, 43 LRANS 
Hubert v. State, 74 Nebr. 220, 
104 NW 276, 106 NW 774; George v. 
State, 61 Nebr. 669, 85 NW _ 840; 
Humphrey v. State, 34 Okl. Cr. 247, 
246 P 486; Bershears v. State, 32 Okl. 
Dodson vy. State, 
30) OKIs Cr... 135;) 285 P 268" Davis. 
State, 17 Okl. Cr. -604, 191 P 1044; 
2 Okl. Cr. 136, 101 

P 139. But see Diffey v. State, 10 
135 Pa. 483, 19 | OKI. Cr. 190, 185 P 942 (in a prosecu- 
tion for statutory rape the female is 


‘Wil- | to prove the same only after defend- 
381, 288 | ant has introduced evidence to show 
(Tex. Cr.) | the contrary). 

See statutory provisions. 


Simpson_-v. Hollins v. State, 128 Miss. 119, 


Porto Rico.—Peo. v. Vega, 20 Porto 
Rico 283. 


ash.—State v. Cummings, 148 
Wash. 384, 268 P 1035. 


yo.—Ross v. State, 16 Wyo. 285, 

93 P +399, 94 P 217. 

€%6. Marshall v. State, 22 Ala. A. 

55%, 117 S 612; State’v. Pucca, 20 Del. 

Fi 55 A 831; "State v. Deputy, 19 Del. 
, 50 A176; State v. Arnold, 267 Mo. 


Norman v. State, 89 Tex. Cr. 330, 230] 90 S 630. 


SW 991. 

77. Huckabee v. State, (Tex. Cr.) 
27 SW (2d) 802; Wright v. State, 108 
Mex. 'Cr. 645; 1 Sw (2d) 1095; Bayless 
v. State, 97 Tex. Cr. 87, 260 SW 587; 
Miller v. State, 96 Tex, Cr. 133, 256 
Sw 598;. Simpson v. State, 93 Tex. 
Cr. 303, 247 SW 548. 


78. Williams v. State, 


82. Hollins v. State, supra. 

83. Lee v. State, 138 Miss. 868, 103 
S 793; Johnson v. State, 136 Miss. 775, 
101 S 685; Rodgers v. State, 111 Miss. 
781, 72 -S 198. 

[a] Statutory presumption is re- 
butted by the positive and practically 
uncontradicted statements of the 


92 Fla. 125,: prosecutrix that she had previously 
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cution.®4 


[§ 80] ¢. Capacity of Mecnsed.es 
law*® in some jurisdictions’? it is conclusively pre- 
sumed that, if accused was under fourteen years of 
age, he was incapable of committing rape;*® while 
in others, although there is a presumption of inca- 
pacity as to males under fourteen,®® it may be re- 
butted, the burden of proof being on the state.°° 
cused has the burden of proof as to his age when he 
sets up that he was under fourteen years of age,°? 
or that he is under the age specified in a statute fix- 
ing a minimum age for the commission of rape by 


indulged in sexual intercourse. 
Rodgers v. State, 111 Miss. 781, 72 
Serge; 

84. Lee v. State, 138 Miss. 868, 103 
S 793; Johnson vy. State, 136 Miss. 775, 
101 S 685.: 

85. Presumption of capacity of 
males over fourteen see supra § 14 
text and note 14. 


nee See supra § 14 text and note 


87. See supra § 14 text and note 8. 


88. Presumptions as to capacity in 
assault and attempt cases see supra 
§ 38 text and notes 99-4. 

89. Ga.—Bird v. State, 110 Ga. 315, 
35 SE 156; Gordon v. State, 93 Ga. 
531, 21 SE 54, 44 AmSR 189. 

Ky.—Heilman v. Com., 84 Ky. 

1 sw 731, 8 KyL 451, 4 AmSR 307. 

Miss.—Beason v. State, 96 Miss. 105, 
50 S 488. 


ce Y.—Peo. v. Randolph, 2 Park. Cr. 


457, 


D.—State: v. Fisk, 15 N. D. 589, 
108. NW 485, 11 AnnCas 1061. 
Oh.—Hiltabiddle v. State, 35 Oh. St. 
52, 35 AmR 592; Williams v. State, 14 
Oh. 222, 45 AmD 536. 


Tenn.—Wasoner Vv. State, 5 Lea 352, 
40 AmR 36. 


gene: see supra § 14 text and note 


90. Ga.—Bird v. State, 110 Ga. 315, 
35 SE 156; Gordon v. State, 93 Ga. 
531, 21 SE 54, 44 AmSR 189. 


Ky.—Heilman v. Com., 84 Ky. 457, 1 
SW 731, 8 KyL 451, 4 AmSR 207. 

Miss.—Beason vy. State, 96 Miss. 105, 
50 S488. 


N. Y.—Peo. v. 
Cr. 174. 

N. D.—State v. Fisk, 15 N. D. 589, 
108 NW 485, 11 AnnCas 1061. 

Oh.—Hiltabiddle v. State, 35 Oh. 
St. 52, 35 AmR 592; Williams v. State, 
14 Oh. 222, 45 AmD 536. 


Tenn.—Wagoner v. State, 5 Lea 352, 
40 AmR 36. 


91. State v. McNair, 93 N. C. 628; 
Rex v. Schneider (Sask.) [1927] it 
DomLR 999, [1927] 1 WestWkly 306, 
47 CanCrCas 61. 

92. Peo. v. Schultz, 260 Ill. 35, 102 
NE 1045; Allen v. State, 28 Okl. Cr. 
214, 230 P 277. And see supra § 14. 


93. Jeffers v. State, 20 Oh. Cir. Ct. 
294, 10 Oh. Cir. Dec. 832 

94, Peo. v. Row, 135 Mich. 505, 98 
BTW 13. 


Randolph, 2 Park. 


95. Proof of other offenses see] 


Criminal Law § 1194. 
96. See Criminal Law §§ 1034-1558. 


{a] Hearsay inadmissible.—Hollo- 
way v. State, 54 Tex. Cr. 465, 113 SW 
928. And see Criminal Law §§ 1233- 
1242. 

[b] Res inter alios acta.—Peo. v. 
Corey, 8 Cal. A. 720, 97 P 907; Hollo- 
way v. State, 54 Tex. Cr. 465, 113 SW 
928. And see Criminal Law § 1113. 


— 
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97. Wilson v. State, 22 Ala. A. 
554, 117 S 615; State v. Kraus, 175 
Minn. 174, 220 NW 547; Graham v. 
State, 73 Tex. Cr. 28, 163 SW 726. 


[a] Entire transaction.—(1) In a 
prosecution for assault with intent to 
ravish, evidence of occurrences during 
the whole ride of the prosecutrix with 
defendant is properly admitted. Wil- 
son v. State, 22 Ala. A. 554, 117 S 615. 
(2) Where the evidence showed that 
defendants enticed the prosecutrix 
from a depot where she was waiting 
for a train to a secluded spot, where 
the offense was committed, and that 
she immediately entered the home of 
a third person, evidence of all that 
took place from the time she left the 
depot until she entered the home was 
admissible to characterize the acts of 
defendants. Peo. v. Rardin, 255 Ill. 9, 
99 NE 59, AnnCas1913D 282. 


Phe of prosecutrix see infra § 


98. Ala.—Griffin v. State, 155 Ala. 
88, 46 S 481; Curry v. State, 23 Ala. 
A. 140, 122 S 303; Buckley v. State, 
19 Ala. A. 508, 98 S 362; Green v. 
State, 19 Ala. A. 239, 96 S 651; Pear- 
son v. State, 16 Ala. A. 108, 75 S 700. 

Ariz.—Lenord v. State, 15 Ariz. 137, 
si ae aaa 

Ark.—Williams v. State, 103 Ark. 70, 
146 SW 471; Sexton v. State, 91 Ark. 
589, 121 SW 1075; Skaggs v. State, 88 
Ark. 62, 113 SW 346, 16 AnnCas 622. 


Cal.—Peo. v. Piero, 79 Cal. A. 357, 


249 P 541; Peo. v. Parrish, 25 Cal. 
A. 314, 143 P 546. 

Ga.—Harris v. State, 155 Ga. 405, 
117 SE 460. 

Ill.—Peo. v. Buckner, 281 Ill. 340, 
127, NEV 1023, 3 ALR 1323; “Peo. wv. 


Hamilton, 268 Ill. 390, 109 NE 329. 


Mi v. Coston, 187 Mich. 538, 
153 NW 821. 


Minn.—State _ v. 
Minn. 184, 158 NW 48 


Mo.—State v. Taylor, 320 Mo. 417, 
8 SW (2d) 29; State v. Thompson, 
289 SW 788; State v. Salts, 263 Mo. 
304, 172 SW 3738; State v. Armstrong, 
167 Mo. 257, 66 SW 961. 


Nebr.—Kotouc v. State, 104 Nebr. 
580, 178 NW 174; Leedom v. State, 
81 hae 585, 116 NW 496. 


J.—State v. Claymonst, 96 N. J. 
L. a 114 A" 156 Lwrit of error idism 
97 N. J. L. 345, 117 A 145]. 


N. D.—State v. Bushbacker, 40 N. 
D. 495, 169 NW 82. 


Or.—State v. Putney, 
224 P 279. 


Philippine.—U. S. v. Bay, 27 Phil- 
ippine 495 

Porto Rico.—Peo. 
Porto Rico 2038. 


S. C.—State v. Butler, 114 S. C. 433, 
103 SE 762. 


Tex.—Merriman v. State, (Cr.) 20 
SW (2d) 1051; Paulk v. State, 107 
Tex, Cre i'74; 296 SW 588; Tinker v. 
State, 99 Tex. Cr. 369, 269 SW. 778; 
Rettig v. State, 90 Tex. Cr, 142, 233 


Shtemme, 133 


110 Or, 634, 


v. Espanol, 16 


[§§ 79-81 


It has been held that, where defendant in- 
troduces evidence of impotency, the burden is on the 
state to prove potency;®* but there is also authority 
to the contrary.°* 


[§ 81] 2. Admissibility of Evidence®*—a, In Gen- 
‘Subject to the general rules as to the admis- 
sibility of evidence in criminal cases,°?® the prosecu- 
trix may testify as to the facts and cireumstanees sur- 
rounding the offense charged.°* The state may in- 
troduce any competent evidence tending to corrobo- 
rate the testimony of the prosecutrix or others as to 


of the act by accused,®°® and ac- 


SW 839; Anderson v. State, 87 Tex. 
Cr... 230;°220 SW 7753) Grace v.. State; 
84 Tex. Cr. 338, 206 SW 938; Morris 
v. State, 84 Tex, Cr. 100, 206 SW 82; 
Charles v. State, 81 Tex. Cr. 457, 196 
SW 179; Brown v. State, 76 Tex. Cr. 
513, 176 SW 50; Boyd v. State, 72 Tex. 
Cr. 521, 163 SW 67; Sharp v. State, 
71 Tex. Cr. 633, 160 SW 369; Jacobs 
v. State, 66 Tex. Cr. 146, 146 SW 558; 


Battles v. State, 63 Tex. Cr. 147, 140 . 


SW 783; Warren v. State, 54 Tex. Cr. 
443, 114 SW 380; Tyler v. State, 46 

; Knowles y. 
State, 44 Tex. Cr. 322, 72 SW 398. 


Wash.—State v. Morden, 87 Wash. 
465, 151 se 832. 


[a] Finding articles belonging to 
prosecutrix at scene of offense.—(1) 
Testimony of proprietress, at whose 
hotel the prosecutrix and defendant 
spent the night, that a pair of draw- 
ers were left in the room, is admis- 
Sible over the objection of lack of 
identification, as being corroborative 
of the prosecutrix’ testimony that she 
left them. Tinker v. State, 99 Tex. 
Cr. 369, 269 SW 778. (2) The finding 
of a hair ornament of the prosecu- 
trix at the place of the alleged as- 
sault may be shown. State v. Arm- 
strong, 167 Mo. 257, 66 SW 961. (3) 
Evidence, in a prosecution for raping 
the prosecutrix while accused had 
her on an automobile ride, that on 
the day after the alleged attempt wit- 
ness found a hat pin in the automobile 
driven by accused, and that it was 
bent, was admissible. Sharp v. State, 
thy Tex. Cr: 633; L6O0 SW .369.5 2G)n It 
was proper to admit proof of the find- 
ing of the woman’s comb on the day 
after the offense was alleged to have 
been committed. Charles v. State, 81 
Tex. Cr. 457,/196° SW £79. 


[b] Defendant’s possession of ar- 
ticles helonging to female.—HEvidence 
as to defendant’s possession of a 
watch taken from the prosecuting wit- 
ness at the time of the assault is ad- 
missible. Merriman vy, State, (Tex. 
Cr.) 20 SW (2d) 1051. 


[ce] Condition of locus of offense.— 
(1) Testimony of sheriff as to condi- 
tion of place of alleged rape, relat- 
ing to matters testified to by the 
prosecutrix, is admissible to corrob- 
orate her. State v. Taylor, 320 Mo. 
417, 8 SW (2d) 29. (2) Testimony of 
marks on the ground the morning aft- 
er the alleged rape is admissible with- 
out proof as to the prior condition, 
or that others had not been. there. 
Paulk yv. State, 107 Tex. Cr. 174, 296 
SW 588. (8) Testimony dese ribing 
the scene of the assault, and tae evi- 
dences thereof upon the oro is 
proper. Morris v. State, (Tex. Cr.) 
206 SW 82. (4) Evidence of ttracks 
and of signs of a struggle at the 
place of the alleged offense is mis- 
sible. Roberts v. State, 122 Ala 47, 
25 S 238; Skages v. State, 88 Ar 62, 
113 SW 346, 16 AnnCas 623; Ande 
v. State, 87 Tex. Cr. 230, 220 SW WR 
Tyler v. State, 46 Tex. Cr. 10, 79 BW 
558. And see infra text and no 
[b] (2). (5) Evidence of the cortdi- 
tion of the ground on the next dayjis 
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§ 81] 


cused may introduce any competent evidence in re- 
buttal;°® but incompetent or irrelevant evidence is 


admissible. Tyler v. State, 46 Tex. 
Cr. 10, 79 SW 558. (6) The prosecu- 
trix’ father could testify that he saw 
Signs of scuffing at the place of the 
assault which had been identified by 
the prosecutrix. Curry v.: State, 
Ala. A. 140, 122 S 303. (7) Testimony 
as to buggy and horse tracks in the 
woods where the offense was al- 
leged to have been committed is ad- 
missible. Peo. v. Buckner, 28i Tl. 
340, 117 NE 1023, 3 ALR 1323. (8) 
Where the place of the offense has 
been identified, the state may show, 
by witnesses who examined the place 
shortly after the occurrence, the ap- 
pearance of the groun’d, including 
tracks. Green y. State, 19 Ala. f 
239, 96 S 651. (9) Evidence that the 
witness examined a spot on the side 
of the road on which the prosecutrix 
and accused were riding, and that 
there was a circle about four steps in 
length about four steps from the road 
which looked as if some one had 


59 
23 


gouged their toes or heels in the 
ground, is admissible. Sharp v. State, 
Wh ekex, Cr.sib3e, 160 0 SW 369. 2-10) 


Where the prosecutrix and her sister 
claimed to have been assaulted by 
defendant and another, a witness to 
whom the girls had told the particu- 
lars, and had pointed out the direction 
of the place where it had occurred, 
and who testified to having followed 
the tracks of two girls and two men, 
could testify as to the condition of the 
ground, grass, and underbrush, where 
it appeared that the place so de- 
seribed was the same place as that 
described by the girls. Rettig v. 
State; 90 Tex. Cr. 142, 233 SW 839. 
(11) The court properly permitted a 
witness in a prosecution for carnal 
abuse of a child to testify that he vis- 
ited the scene of the crime four hours 
after its commission, and found the 
place brightly illuminated by an elec- 
trie are light, the condition of the 
location as to light at the time of the 
alleged commission of the crime being 
an important fact in the case. State 
vi Claymonst, 96 N. J: Ty 1, 1147 A 
155 [writ of error dism 97 N. J. L. 
345, 117 A 145]. (12) Testimony of a 
witness for the state that, after he 
and others were informed of what had 
happened, they went directly to the 
prosecutrix’ house and made inves- 
tigation, and found blood on each of 
two beds is admissible. Grace v. 
State, 84,.Tex. Cr.-338, 206 SW 938. 
(13) Where the rape was charged to 
have been committed on Friday eve- 
ning, evidence of the condition on 
Sunday morning of the spot where it 
was supposed to have been commit- 
ted and where the property of accused 
andthe prosecutrix was found was 
not too remote. Sharp v. State, 71 
Tex. Cr. 633, 160 SW 369. 


[d] Search for prosecutrix.—(1) 
Testimony of the prosecutrix’ father 
that on the night of the alleged rape 
he searched for her in town, and could 
not find her, is admissible where she 
loeated the place of the crime out- 
side of the town. Knowles v. State, 
C4 Nex pera oucteda HSN o9G..8 Ce) In 
the prosecution for the rape-of an or- 
phan fourteen years of age, testimony 
of a search which her brothers made 
for her, while she was absent from 
her former home awaiting accouche- 
ment, is admissible to corroborate 
her story of the felony: Kotouc v. 
State, 104 Nebr. 580, 178 NW 174. 


[e] Wehicle used in commission of 
offense.—(1) Testimony of witnesses 
that they saw an automobile, which 
could have been found by other evi- 
‘dence to be that stolen by defendants 
from a certain person, near the place 
where the prosecutrix was kidnapped, 
was admissible, although the wit- 
messes could not identify any of the 
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persons in the automobile as being any 
of the defendants. Com v. Dies, 248 
Mass. 482, 143 NE 506. (2) Testimony 
concerning a theft of gasoline from 
an automobile during the night of the 
assault, including a statement of a 
witness that, “I saw that it [the plug 
of the gasoline tank] was gone,” was 
admissible in connection with other 
evidence that two of the defendants 
were in the vicinity in the middle of 
the night looking for gasoline with an 
empty five-gallon can. Com. v. Dies, 
supra. 


{f] Letters from accused to prose- 
cutrix are admissible to corroborate 
her. Peo. v. Parrish, 25 Cal, A. 314, 
143 P 546; State v. Salts, 263 Mo. 304, 
172 SW 373; Leedom vy. State, 81 Nebr. 
585, 116 NW 496; State v. Putney, 110 
Or. 634, 224 P 279; Warren v. State, 54 
Tex. Cr. 448, 114 SW 380. 


{g] Statement of account as to 
days the prosecutrix had worked for 
defendant, including the day of the 
alleged rape, settled without dispute, 
is admissible. State v. Morden, 87 
Wash. 465, 151 P 832: 


[ch] Improper conduct of accused 
with another.—Improper conduct of 
defendant toward a person other than 
the prosecutrix, but in her presence, 
is admissible in a prosecutrix for stat- 
utory rape as tending to corroborate 
the prosecuting witness. State v. 
Bushbacker, 40 N. D. 495, 169 NW 82. 


[i] Failure to deny charges.—The 
unexplained failure of defendant, 
found with a woman who immediately 
charges him with rape, to deny the 
charge is admissible when circum- 
stances are such that an innocent man 
would repudiate the charge. U.S. v. 
Bay, 27 Philippine 495. 


[i] Evidence of assault and rob- 
bery of prosecutrix by others of the 
party, after she was alleged to have 
been raped by defendant, is admissible 
in corroboration of her testimony. 
Peo. v. Piero, 79 Cal. A. 357, 249 P 541. 


Pregnancy, miscarriage, birth of is- 
sue, parentage see infra § 107. 


Venereal disease see infra § 106. 


99. State v. Asbury, 172 Iowa 606, 
154 NW 915, AnnCas1918A 856; State 
v. Cassidy, 85 Iowa 145, 52 NW 1; 
State v. Connelly, 57 Minn. 482, 59 NW 
479; State v. Hubb, 136 N. C. 679. 49 
SE 339; MacLaurin v. State, 34 Okl. 
Cr. 324, 246 P 669; Walker v. State, 12 
Oki, (Cr51795 1538 P2209; 


[a] Whereabouts of prosecutrix on 
date of offense.—Exclusion of testi- 
fmony of defendant’s mother as to 
where she and the prosecutrix were 
on the day alleged in the indictment as 
the date of the offense is erroneous, 
although the state’s evidence could not 
be confined to that particular ‘day. 
BVatker VV. sotate, J20Okl, Crat79; 1b37P 

09. 

1. Ala.—Malloy v. State, 209 Ala. 
219, 96 S 57; Roberts v. State; 122 
Ala. 47, 25 S 238; Barnes v. State, 88 
Ala. 204, 7 S 38, 16 AmSR 48; Wil- 
liams v. State, 28 Ala. A. 297, 124 S 
402. 

State, 


Ariz.—Zumwalt v. 16 Ariz. 


82, 141 P 710. 


Cal.—Peo. v. Corey, 8 Cal. A. 720, 
el 12 SD 


Del.—State v. Cunningham, 21 Del. 
294, 63 A 30. 


Ky.—Conners v. Com., 152 Ky. 57, 
153 SW 16. 


Mich.,—Ulrich v. Peo., 39 Mich. 245. 
Miss.—Baker v. State, 82 Miss. 84, 
33S) 716. 


Mo.—State v. Neal, 178 Mo. 63, 76 
SW 958. 


inadmissible for this purpose. 
not be first examined before introduction of corrobo- 
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The prosecutrix need 


N. Y.—Peo. v. Page, 162 N. Y. 272, 
bo NEE 750; 14 Nivy.. Crass: 


[a] Noises indicating distress.—In 
a prosecution for rape, it was held 
error to permit witnesses who had 
lived near defendant’s home to testi- 
fy that they had heard noises indi- 
cating distress at or near the house, 
when they could not testify as to who 
made the noises, or what they were 


about. Baker vy. State, 82 Miss. 84, 33 
S 716. 
[b] Tracks and signs of struggle. 


—(1) In a prosecution for an assault 
with intent to ravish in a field of 
growing wheat, evidence that five or 
six weeks afterward, and also after 
harvest, an examination was made, 
and no sign of a struggle found, was 
properly excluded for remoteness. 
Ulrich v. Peo., 39 Mich. 245. (2) 
Where the place is not properly iden- 
tified, evidence of the condition of the 
place of the offense is inadmissible. 
Roberts v.“State, 122 Ala. 47, 25 S 238. 
And see supra note 98 [ce] (4). 


[c] Motive of prosecutrix in ex- 
amining house.—In a prosecution for 
assault with intent to rape, defend- 
ant’s question of the prosecutrix as 
to her motive in examining the house 
to see if he had stolen anything was 
properly excluded. ‘State v. Neal, 178 
Mo. 63, 76 SW 958. 


[d] Proof that offense could not 
have been committed on day alleged.— 
Where, in a prosecution for using a fe- 
male child for the purpose of sexual 
intercourse, the indictment. alleged 
that the offense was committed on a_ 
certain day in June, and the evidence 
showed that it was committed “early 
in June,’ evidence that the offense 
could not have been committed on the 
day alleged was not admissible, inas- 
much as the state was not required 
to establish that the offense was com- 
mitted on such day. State v. Cun- 


ningham, 21 Del. 294, 68 A 30. But see 
supra note 99 [a]. 
[e] Failure to deny charge.— 


The mere failure of ‘defendant to deny 
the declaration of the prosecutrix, 
made out of court, charging him with 
the crime, when repeated to him, can- 
not be shown as an admission corrob- 
orative of the testimony of the pros- 
ecutrix. Peo. v. Page, 162 N. Y. 272, 
56 NE 750, 14 N.Y. Cr.518. ° But see 
supra note 98 [i]. 


{f] Other irrelevant or immaterial 
circumstances.—(1) Refusal to allow 
defendant charged with rape to intro- 
duce a former indictment, charging 
him with assault with intent to ray- 
ish, is not erroneous. Williams v. 
State, 23 Ala. A. 297, 124 S402. (2) 
Where the offense of rape was alleged 
to have taken place about A. M., 
refusal of evidence of defendant’s 
companion as to what was said at the 
time whisky was offered to the pros- 
ecutrix, about 9 P. M. the night before, 
was not error, the question calling for 
a matter immaterial to the issue. 
Malloy v. State, 209 Ala. 219, 96 S 57. 
(3) On a trial for rape, accused could 
not complain because he was not per- 
mitted to inquire of the prosecutrix 
who had instructed her as to the name 
of certain parts of the human body. 
Zumwalt v. State, 16 Ariz. 82, 141 P 
710. (4) In a rape prosecution, the 
evidence tending to show that the 
prosecutrix and another woman were 
in bed with two men when the alleged 
rape occurred, a question to the other 
woman as to why she got in bed with 
the man was properly excluded. Peo. 
v. Corey, 8 Cal. A. 720, 97 P 907. (5) 
In a prosecution for rape, evidence by 
police officers that they had other 
reasons to suspect accused as_ the 
guilty party was improperly admitted. 
Conners v. Com., 152 Ky. 57, 153 SW 
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rative evidence.” Defendant may introduce any com- 
petent evidence, direct or circumstantial, to show that 
the charge against him was concocted by the prose- 
cutrix or others,? but various items of evidence have 


2. Proctor v. Com., 20 SW 218, 14 
KyL 248. . 
3. Ariz.—Curby 
Slate. Probe. 
Cal.—Peo. v. Lambert, 120 Cal. 170, 
52 P 307; Peo. v. Knight, 5 Cal. Un- 
rep. Cas. 231; 43 P 6. 
Ga.—Huff v. State, 106 Ga. 482, 32 
SE 348; McMath v. State, 55 Ga. 303. 
11l.—Shirwin v. Peo., 69 Ill. 55. 
Mich.—Peo. v., Wilson, 
659, 1837 NW 92, 41 LRANS 216; Peo. 
v. Evans, 72 Mich. 367, 40 NW 473. 
N. J.—State v. Swiller, 91 N. J. L. 
345, 102 A 153. 
eae v. Coss, 53 Or. 462, 101 P 


v. Terr., 4 Ariz. 


Pa.—Com. v. Buckman, 82 Pa. Su- 
per. 428. 


Tex.—Liles v. State, 58 Tex. Cr. 310, 
125 SW 921. 


Wash.—State v, Gibson, 
PSL T6s B87 2: 


Wis.—Hardtke v. State, 67 Wis. 552, 
30 NW 728. 


[al Defendant’s wife or relatives 
as instigators.—(1) Where defendant 
claimed that the charge was concocted 
by his wife, it was error to exclude 
circumstantial evidence to support 
that claim. Peo. v. Knight, 5 Cal. 
Unrep. Cas. 231, 43 P 6. (2) Where 
it appeared that the wife of defend- 
ant had advised the prosecution, and 
told the prosecutrix to swear against 
defendant, questions asked a witness 
as to whether defendant’s wife ever 
told him anything about arresting de- 
fendant, and whether she told the wit- 
ness that she was going to get rid of 
defendant, were competent as showing 
defendant’s wife’s motives for advis- 
ing the prosecutrix; and also it was 
error to strike out testimony of a 
witness tending to show the motive of 
defendant’s wife in attempting to in- 
fluence the prosecutrix to testify to 
certain facts against defendant. 
Hardtke v. State, 67 Wis. 552, 30 NW 
723. (3) In a prosecution for rape, 
evidence that accused’s divorced wife 
felt very bitter toward him, that she 
was actively assisting the prosecution, 
that she had given valuable presents 
to the prosecutrix after the informa- 
tion was filed, that a few days prior 
to the filing of the complaint she had 
called on the prosecutrix, stating that 
she understood that the prosecutrix 
was a discharged employee of accused, 
and had a long and earnest conver- 
sation with the prosecutrix, that a 
brother of accused, with whom the 
prosecutrix talked about the crime, 
and to whose attorney she first com- 
plained of the crime,.was an enemy 
of accused, that the wife came to the 
office of the district attorney with a 
letter from the brother, in which it 
was stated that they would join in 
sending accused to the penitentiary, 
and that the night after the prelim- 
inary examination prosecutrix occu- 
pied a room at a hotel on the same 
floor with the divorced wife and the 
brother, is admissible as tending to 
show that the prosecution was insti- 
gated by the divorced wife and the 
brother, their feeling toward accused, 
and their association with, and pos- 
sible influence over, the prosecutrix. 
State v. Coss, 53 Or. 462, 101-P 1938. 
(4) In a prosecution for assault to 
rape upon a little girl by a grown 
man, where there was evidence that, 
when defendant brought the girl home 
on the evening of the alleged assault, 
her mother noticed nothing wrong, 
and when questioned three weeks lat- 


64 Wash. 


170 Mich.. 


RAPE 


er she at first denied that there was 
any assault, it was error to refuse to 
allow defendant to show by the tes- 
timony of the girl that a niece of his 
wife, who the testimony showed was 
very unfriendly toward defendant, and 
who exercised considerable influence 
over the girl, went to her house just 
before the prosecution was instituted, 
and prior to the trial told the girl 
when she went on the witness stand 
to swear to enough to put defendant 
in the penitentiary. Liles v. State, 58 
Tex. Cr. 310, 125 SW 921. 


[b] Previous charges by prosecu- 
trix.—On trial for rape defendant may 
show, by the evidence of other wit- 
nesses, that the prosecutrix has made 
similar charges falsely against other 
men, even though she has denied, on 
cross-examination, that she made such 
charges, the question, under the cir- 
cumstances, not being collateral to 
the main issue. Peo. v. Wilson, 170 
Mich. 669, 1837 NW 92, 41 LRANS 216; 
Peo. v. Evans, 72 Mich. 367, 40 NW 
473. But see infra note 4 [c]. 


[ec] Desire or offer to settle matter 
or discontinue prosecution.—(1) In a 
prosecution for rape, evidence that 
the prosecutrix had desired, from the 
beginning, to settle the matter is’ ad- 
missible. Huff v. State, 106 Ga. 432, 
32 SE 348. (2) It is error to exclude 
evidence that the mother of the girl 
alleged to have been violated, who is 
a witness on the trial, agreed to drop 
the prosecution for a money consid- 
eration. McMath vy. State, 55 Ga. 303. 
But see infra note 4 [d]. 


4 See cases infra this note. 


[a] Defendant’s wife as concocter. 
—In a prosecution for statutory rape, 
evidence of conspiracy between de- 
fendant’s wife and the mother of the 
girl to get rid of defendant was prop- 
erly rejected as involving a collateral 


issue... State v. Harris, 101 Kan. 187, 
165 P 667. 
[b] Threats by mother of female. 


——On a trial of accused for the rape of 
his sister-in-law, a question asked the 
wife of accused testifying as a wit- 
ness as to whether or not her mother 
had at any time made any threats 
against accused was improper, in the 
absence of a proper foundation for the 
introduction of such testimony. State 
v. Symens, 138 Iowa 113, 115 NW 878. 


{c] Previous charges.—On the tri- 
al of a prosecution for taking and us- 
ing a female child for the purpose of 
prostitution, it was held that wheth- 
er the prosecutrix had previously 
charged defendant with assault and 
battery was immaterial. State v. Bar- 
rett, 21 Del. 147, 59 A 45. 
supra note 3 [b]. 


[d] Offer to discontinue or settle 
case.—(1) In a prosecution for assault 
with intent to commit rape, it was 
held not error to reject testimony 
ten'ding to show that the prosecuting 
witness and her father had offered to 
discontinue the case for one hundred 
dollars, in the absence of any evidence 
showing an attempt at _ extortion. 
State v. McDevitt, 69 Iowa 549, 29 NW 
459. (2) A letter of the mother of 
the prosecutrix to defendant, offer- 
ing to hush up the matter for a con- 
sideration, was held res inter alios 
and not admissible on his trial. State 
v. Knock, 142 Mo. 515, 44 SW 2385. 
But see supra note 3 [c]. (3) Ina 
prosecution for carnal abuse, evidence 
for defendant that the father of the 
prosecutrix came to his father and 
told him that he wanted three hun- 
dred dollars to drop the prosecution 
was collateral and irrelevant. Stin- 


But see 


been held to be incompetent for this purpose.* 
facts or circumstances which tend to show the mo- 
tive or bias of any witness who has testified,° or the 
motive of the prosecutrix in making the charge,® 
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son v. State, 125 Ark. 339, 189 SW 
49. (4) In a prosecution for assault 
to commit rape upon a young child, 
the offer of her-father to settle the 
case is properly excluded, although 
he swore to the complaint. State v- 
Calvert, 96 Kan. 813, 153 P 499. (5) 
Where the prosecution was not in- 
stituted by the prosecuting witness or 
by any of her relations, and the prose- 
cutrix admits that she requested mon- 
ey of accused and was refused, it is 
proper to exclude as immaterial a 
question asked the prosecutrix on 
cross-examination as to whether she 
had threatened to prosecute defend- 
ant if he did not pay her a specified 
sum. Lenord v. State, 15 Ariz. 137, 137 
P 412. (6) The court properly re- 
fused to permit defendant to prove 
that the prosecutrix offered to settle 
for money, where bastardy proceed- 
ings had been begun. Peo. v. Cassidy, 
283 Ill. 398, 119 NE 279. 


[ej] Institution of civil actions.— 
(1) Evidence that civil suits for dam- 
ages had been brought against de- 
fendant, charged with rape by the 
prosecutrix and her mother); is inad- 
missible in the absence of anything 
to show that they had ever stated or 
insinuated that defendant was inno- 
cent, or that they were desirous of 
extorting blackmail. Reg. v. Rien- 
deau, 9 Que. Q. B. 147 [aff 10 Que. 
Q. B. 584]. (2) In a prosecution for 
rape, the original petition in a prior 
civil action against accused by the 
prosecutrix, through her next friend, 
for damages from the alleged inter- 
course, was inadmissible. Ecker- 
ree) v. State, 57 Tex. Cr. 287, 123 SW 


[f] Opposition of father of prose- 
cutrix to prosecution.—On a prosecu- 
tion for rape, evidence, on cross-ex- 
amination of the prosecutrix, that 
her father was opposed to the prose- 
cution was held inadmissible. ‘Wel- 
born v. State, 116 Ga. 522, 42 SEH 773. 

5. Ala.—Shepherd v. State, 135 
Ala. 9, 33S 266. 


Ind.—Bessette v. State, 101 In'd: 85. 

Mo.—State v. Horton, 247 Mo. 657, 
665, 153 SW 1051 [quot Cye]. 

Or.—State v. Birchard, 35 Or. 484, 
59 P 468. 

Tex.—Odell v. State, 79 Tex. Cr. 
209, 214, 184 SW 208 [cit Cyc]. 

Ont.—Rex v. Finnessey, 11 Ont. L. 
338, 7 OntWR 883, 10 CanCrCas 347. 

6. Ariz—Curby v. Terr., 4 Ariz. 
871, 42:P 953. ¢ 

Cal.—Peo. v. Lambert, 120 Cal. 170, 
52) P3007: 

Ga.—Huff v. State, 106 Ga. 432, 32 
SE 348; McMath v. State, 55 Ga. 303. 


Ill.—Shirwin v. Peo., 69 Ill. 55. 


Mich.—Peo,. v. Evans, 72 Mich. 367, 
ae 473; Rogers v. Peo., 34 Mich. 


Mo.—State v. Horton, 247 Mo. 657, 
665, 1538 SW 1051 [quot Cye]. 


N. Y.—Peo. v. Brehm, 218 App. Di 
266, 218 NYS 469. RE 


Oh.—McFarland v. State, 
St. 329. 


Tex.—Oden vy. State, 79 Tex. Cr. 209, 
214, 184 SW 208 [cit Cyc]. 

Wash.—State v. Gibson, 64 Wash. 
13 16S PRSiie. 


Wis.—Hardtke v. State, 67 Wis. 552, 
30 NW 723. 


[a] Thus (1) on a ‘trial for rape 
alleged to have been committed by 
a father upon his daughter, it is com- 
petent to show that complainant’s 


24 Oh. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 
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or which tend to affect her credibility,” are admissi- 
ble; but such evidence is generally confined to bias 
or motive of one who has testified as a witness.® 
Where evidence of the prosecutrix’ motive has been 
admitted, testimony in rebuttal is admissible.® 
immaterial or irrelevant evidence is inadmissible to 
prove motive or bias,!° or to rebut proof tending to 


show motive or bias.!1 


L$ 82] b. Want of Consent; Force; Resistance.2 
Evidence of all the circumstances attending the com- 
mission of the act is admissible to show want of con- 


motive in charging defendant was to 
shield a lover, whose attentions were 
paid to her against the father’s will. 
Curby vy. Terr., 4 Ariz.:371, 42 P 958. 
(2) Evidence that the prosecutrix in 
a statutory rape case wished to marry 
one other than defendant is admissi- 
ble to show that she aceused defend- 
ant to protect her lover. State v. 
Gibson, 64 Wash. 131, 116 P 872. (38) 
The prosecutrix may be cross-exam- 
ined, for the purpose of laying a foun- 
dation for impeachment, as to wheth- 
er she had not stated that another 
brother, a sister, and herself were 
putting up jobs on their father, de- 
fendant, meaning to get him into pris- 
on so that she could live with her sis- 
ter, where the theory of the defense 
was that the charge was a made-up 
story of the prosecutrix for the pur- 
pose of getting away from her fa- 
ther’s control. Peo. v. Lambert, 120 
Cal. 170, 52 P 307. (4) Upon the prop- 
er foundation being laid, evidence that 
the prosecutrix had declared that ac- 
cused was not guilty, and that the 
prosecution was carried on to extort 
money from him or his friends was 
material and properly admissible in 
defense. Shirwin v. Peo., 69 Tl. 55. 
(5) Where a rape case depended al- 
most wholly on the evidence of the fe- 
male, and the proof was not very de- 
cided on the fact of assent, it was 
error not to permit defendant to ask 
her on cross-examination whether she 
voluntarily made statements of the 
matter soon after it occurred, and 
whether she prosecuted defendant vol- 
untarily or at the instigation of oth- 
ers. Rogers v. Peo., 34 Mich. 345. 
(6) The exclusion of testimony show- 
ing that, between the time of the al- 
leged offense and the time of the com- 
plaint, the prosecutrix had been in- 
formed that the alleged act of sexual 
intercourse had been witnessed by 
other persons was error. McFarland 
v. State, 24.Oh. St.°329. (7) The ex- 
clusion of testimony as to whether 
the prosecutrix’ father said that he 
had to punish the prosecutrix to get 
a statement from her as to her rela- 
tions with accused is_ erroneous. 
Peo. vy. Brehm, 218 App. Div. 266, 218 
NYS 469. 


7. Peo. v. Fong Chung, 5 Cal. A. 
587, 91 P 105; State v. Horton, 247 
Mo, 657, 665, 153 SW 1051 [quot Cyc]; 
Hardtke vy. State, 67 Wis. 552, 30 NW 
123. 


[a] Tllustrations.—(1) On a pros- 
ecution for raping a child under age, 
it was error to exclude evidence that 
no one was permitted. to see the pros- 
ecutrix except the authorities, after 
she was placed in jail.. Peo. v. Fong 
Chung, 5 Cals AYs587, 91 105." (2) 
It was error to exclude questions 
asked the prosecutrix as to whether 
the wife of defendant had not prom- 
ised to give her presents if she would 
swear against him, and had told her 
to walk lame, and taught her to as- 
sume lameness, aS such eyidence was 
competent to show that defendant’s 
wife was influencing the prosecutrix 
to testify strongly against him, and 
would affect her credibility. Hardtke 
v. State, 67 Wis. 552, 30 NW 723. 


8. Ala.—Beiser v. State, 10 Ala. A. 
86, 65 S 312. 


-case on trial, is inadmissible. 
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sent, force and resistance.12 These elements may 
be shown by the testimony of witnesses present at the 
time,'* or by statements of the prosecutrix, made in 
the presence of defendant.° 
be asked whether the treatment complained of was 
with her consent or against her will,+® whether she 
resisted,‘’ and what she did in making resistance ;+% 


The prosecutrix may 


also, she may be cross-examined as to her testimony 


Del.—State vy. Barrett, 21 Del. 147, 
59 A 465, 


Mo.—State, v. Horton, 247 Mo. 657, 
665, 153 SW 1051 [quot Cyc]. 


Or.—State v. Birchard, 35 Or. 484, 
59 P 468. 


Tex.—Callison y. State, 
Cr. 211, 39 SW 300. 


[a] Thus (1) evidence as to wheth- 
er the father of the prosecutrix caused 
her to make the complaint against de- 
fendant is inadmissible. State v. Bar- 
rett, 21 Del. 147, 59 A 45. (2) Refus- 
al to permit defendant, on prosecu- 
tion for rape of his daughter, to tes- 
tify concerning the relations existing 
between him and the members of his 
family who had not testified against 
him, was not error, where it did not 
appear that the prosecutrix was a 
person of feeble intellect, and that she 
was dominated by some person hostile 
to him. State v. Birchard, 35 Or. 484, 
59 P 468. (3) On the trial of a man 
for attempt to rape his daughter, evi- 
dence that another daughter con- 
fessed to her husband that she had 
ha'd intercourse with defendant before 
her marriage, offered to show a con- 
spiracy instigated by her husband to 
cause defendant’s conviction in order 
to save her reputation, was irrele- 
vant, the husband not being a witness. 
Callison v. State, 37 Tex. Cr. 211, 39 
SW 300. 


37 6'Tex, 


9. Peo. v. Hennis, 241 Mich. 687, 
217 NW 766. 

10. State v. Durr, 39:La. Ann. 751, 
2 S 546; Peo. v. Werner, 221 Mich. 
123, 190 NW 652; Reeves v. Terr., 2 
Okl. Cr. 351, 101 P1039; State v. Fehr, 
45 S. D. 634, 189 NW 942. 


[a] Illustrations.— (1) Evidence 
that one of the witnesses for the 
prosecution had seduced a woman, 
which is in no way connected with the 
State 
v. Durr, 39 La. Ann. 751, 2 S 546. (2) 
In a prosecution for rape, whether the 
prosecutrix was prompted by improp- 
er motives in accusing defendant, be- 
cause ‘defendant had cut off the elec- 
tric current at her house, was imma- 
terial, especially where the prosecu- 
trix testified that she did not know 
why the electric current was cut off, 
and where the evidence showed that 
she did not report the offense until it 
had been made public from another 
source. State v. Fehr, 45 8S. D. 634, 
189 NW 942. (3) It was proper on a 
trial for rape to exclude evidence of- 
fered by defendant as to his engage- 
ment to marry another girl than the 
prosecutrix, in order to show her mo- 
tive in charging him with the offense. 
Reeves v. Terr., 2 Okl. Cr. 351, 101 P 
1039. (4) It was not error to exclude 
certain obscene matter claimed to 
have been written by the prosecutrix, 
but which she denied, the writing not 
being such as to indicate a mania for 
accusing men of rape or a morbid con- 
dition of mind or body. Peo. v. Wer- 
ner, 221 Mich. 123, 190 NW 652. 

11. Smith v. State, 51 Tex. Cr. 137, 
100 SW 924. 

[a] Conduct of husband. of prose- 
cuting witness.—In a prosecution for 
rape, after evidence was introduced 
that the husband of the prosecuting 


that defendant used foree.1® 
woman may be shown by her prior, contemporaneous, 
or subsequent manner and conduet,?° and defendant’s 


Too, consent of the 


witness wrote defendant, who was the 
father of the witness, demanding a 
conveyance of all his property, and 
that he leave the country, evidence by 
the state that, when he signed the 
letter, he was very much agitated and 
excited is inadmissible to rebut a pos- 
sible inference of blackmail result- 
ing from the writing of the letter, as 
defendant had a right to draw any 
inference he could from the _ letter. 
Smith v. State, 51 Tex. Cr, 137, 100 
SW 924. 


12. Cross references: 
Condition of clothing see infra § 98. 


Physical condition of prosecutrix see 
infra §§ 96, 97. 


Outcry see infra § 94 text and notes 
24-26. 


13. Hensley v. State, 85 Tex. Cr. 
260, 211 SW 590; Montoya y. State, 
79 Tex. Cr. 332, 185 SW.6; Brown v. 
State, 127 Wis. 193, 106 NW 536. 


14. State v. Hammond, 77 Mo. 157; 
State v. Wargo, 83 N. H. 532, 145 A 
456; State v. Taylor, 57 S. C.-483, 35 
SE 729, 76 AmSR 575. 


Peo. v. Flynn, 96 Mich. 276, 55 
NW 834; Woodin v. Peo., 1 Park. Cr. 
(CN. Y.) 464; Reeves v. State, 111 Tex. 
Cr. 89, 10 SW (2d) 90. 

16. Ala.—Jones v. State, 104 Ala. 
30, 16 S 135. 


Cal.—Peo. v. Jones, 76 Cal. 144, 244 
PLOW. 


Mass.—Com. v. Dies, 248 Mass. 482, 
1438 NE 506. 


rie Y.—Woodin v. Peo., 1 Park. Cr. 


Tex.—Rosales y. State, 105 Tex. Cr. 
392, 289 SW 52. 


Wis.—Brown vy. State, 127 Wis. 193, 
106 NW 536. 


Peo. v. Jones, 76 Cal. 144, 244 
P 101; Peo. v. Ruiz, 18 Porto Rico 
587; Hensley v. State, 85 Tex. Cr. 
260, 211 SW 590; Brown v. State, 127 
Wis. 198, 106 NW 536, 7 AnnCas 258. 


18. Peo. v. Ruiz, 18 Porto Rico 587; 
Hensley v. State, 85 Tex. Cr. 260, 211 
SW 590. . 


[a] Proof of resistance of any 
kind, whether by words or acts, is 
admissible. Hensley v. State, 85 Tex. 
Cr. 260, 211 SW 590. 


19. Williams v. State, 105 Tex. Cr. 
381, 288 SW 205. 


20. Adams vy. Peo., 179 Ill. 633, 54 
NE 296; Shirwin v. Peo., 69 Ill. 55; 
State v. Wargo, 88 N. H. 532, 145 A 
456; State v. Huff, 136 N. C. 679, 49 
pest Rex v. Riendeau, 10 Que. Q. 


. [a] Thus (1) defendant may show 
that the prosecutrix was in the hab- 
it of following him about the house. 
Shirwin v. Peo., 69 Ill. 55. (2) Evi- 
dence that the prosecutrix on a trial 
for rape insulted and assaulted her 
mother, on an attempt. by the latter 
to make her leave defendant and go 
into the house on a certain occasion 
some time after the alleged offense 
was committed, is admissible on the 
question of consent, and to contradict 
a positive statement of the prosecu- 
trix that no familiarity had taken 
place between her and defendant after 
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denial of the use of force is admissible.2_ The rea- 
son why the prosecutrix came to the place of the al- 
leged offense may be shown for the purpose of re- 
butting any presumption of consent;?* and on the 
other hand, defendant may, on cross-examination, ask 
her for what purpose she went there.?* The jury 
may consider the age, appearance, and demeanor of 
the prosecutrix during the trial as bearing on the 
question of consent.?4 


[§ 83] c. Threats and Fear. Evidence of ante- 
cedent threats and violent conduct before and after 
the act, together with the effect such threats pro- 
duced on the mind of the prosecutrix, may be ad- 
mitted to show rape by threats and fear.?5 The 
prosecutrix may be examined as to such threats and 
as to their effect upon her.?® It is proper to ask her 
why she did not struggle against defendant,?7 and 
it may be shown that the prosecutrix, defendant’s 
daughter, made no outery because she was afraid 
he would whip her.?8 On the prosecution of a man 
for rape of his daughter or another girl living as a 
member of his family, evidence of abusive treatment 
by him of the girl and of other members of the family 
is admissible to show that the prosecutrix yielded 
from fear of him;?® but there is also authority that 
evidence of such defendant’s mistreatment of the 
prosecutrix or of other members of the family is in- 
admissible.?° 


the commission of the crime. Rex v.; NW 834; 
Riendeau, 10 Que. Q. B. 584. 
Cross references: 


Character and habits of prosecutrix 


SW 473. 
[a] 


RAPE 


Strang v. Peo., 24 Mich. 1; 


Carter v. State, 78 Tex. Cr. 240, 181 


Thus, where the theory of the 


[§§ 82-85 


[§ 84] d. Penetration. The fact of penetration 
may be proved by either direct or circumstantial evi- 
dence.*! The prosecutrix may testify that defend- 
ant had “intercourse” with her, such expression leay- 
ing no doubt as to her meaning that it was “sexual in- 
tercourse.”*2 It is proper to ask the prosecuting 
witness whether the intercourse caused her pain;** 
and where, on a prosecution for rape of a young 
girl, she testifies that she never before had inter- 
course, that it did not hurt her, that no blood fol- 
lowed, and that she was not sore the next day, it is 
error to refuse to allow defendant to show that the 
natural result of intercourse with a girl of the prose- 
cutrix’ age would be pain, followed by blood and sore- 
ness.24 However, it has been held that on a prose- 
cution for carnally knowing a female under the age 
of consent, evidence that the penetration did not 
bruise or lacerate her, that it was not painful, and, 
in the opinion of a physician, this showed that she 
had had intercourse with males more than twice, was 
immaterial.?° 

[§ 85] e. Motive and Intent.*® In a prosecution 
for rape, evidence tending to show defendant’s mo- 
tive is admissible,?7 but immaterial evidence is in- 
admissible for such purpose.*® Since specifie intent 
is immaterial in such a prosecution,®® evidence as to 
defendant’s intent is not relevant or admissible.*® 
But on a prosecution for attempt or assault with in- 


Tex. Cr. 439, 276 SW 252. See Adams 
v. State, 95 Tex. Cr. 226, 252 SW 797 
(lewd and lascivious conduct of ac- 
cused held admissible to show dis- 


see infra §§ 109-116. 


Complaint, want of complaint, and 
eas of prosecutrix see infra §§ 


Declarations of prosecutrix see infra 
§§ 88, 89. 


21. State v. Asbury, 172 Iowa 606, 
154 NW 915, AnnCasl1918A 856. 


[a] Thus, in a prosecution for 
rape, it was error to exclude defend- 
ant’s denial of the use of force after 
admitting the prosecuting witness’ 
testimony that she never gave any 
occasion for anything improper. 
State v. Asbury, 172 Iowa 606, 154 NW 
915, AnnCasl1918A 856. 


22. Stevens v. Com., 45 SW 76, 20 
KyL 48 (holding that it was compe- 
tent to show, as a matter of induce- 
ment, how the prosecutrix came to 
be in a lonely spot, where the assault 
was committed, after night, and in 
the company of her alleged assail- 
ants, although defendant was not then 
present, for the purpose of rebutting 
any presumption of consent). 


23. State v. Hartnett, 75 Mo. 251. 


24. State v. Philpot, 97 Iowa 365, 
66 NW 730. 


25. Peo. v. Burwell, 106 Mich. 27, 
63 NW 986; Peo. v. Flynn, 96 Mich. 
276, 55 NW 8384; Coukey ~v.. Peo., 1 
Abb. Dec. (N. Y.) 418, 5 Park. Cr. 31; 
Carter v. State, 78 Tex. Cr. 240, 181 
SW 4738; Bass v. State, 16 Tex. A. 
62°" Sharp v. State, 15 Tex:A. 171. . 


fa] Thus, on a prosecution for 
rape, evidence is admissible that ac- 
cused, immediately after the offense, 
overturned a stove and broke windows 
in the room where the offense is al- 
leged to have been committed, as tend- 
ing to show that the rape was ef- 
fected under circumstances of vio- 
lence and threats, calculated to ter- 
rify the prosecutrix. Conkey v. Peo., 
1 Abb. Dec. (N. Y.) 418, 5 Park. Cr. 31. 


26. Peo. v. Flynn, 96 Mich. 276, 55 


prosecution is that defendant and his 
accomplice committed the rape by 
threats of personal violence, it is 
proper to ask the prosecuting witness 
whether she believed they intended to 


kill her. Peo. v. Flynn, 96 Mich. 276, 
55 NW 834. 
27. Peo. v. Flynn, supra; Strang 


v. Peo., 24 Mich. 1. 

28. Smith v. State, 52 Tex. Cr. 344, 
106 SW 1161. 

29. Peo. v. Lenon, 79 Cal. 625. 631, 
21 P 967; Peo. v. Burwell, 106 Mich. 
are coe 986; Sharp v. State, 15 Tex. 


30. Peo.w'v., Taylor,= 36. Cali 2565 
Baker v. State, 82 Miss. 84, 33 S 716; 


Smith v. State, 51 Tex. Cr, 137, 100° 


SW 924. 
31. See infra § 124. 


32. Ballew v. State, 23 Ala. A. 274, 
124 8S 128. 


33. Peo. v. Flynn, 96 Mich. 276, 55 
NW 834. 
34. Peo. v. Duncan, 104 Mich. 460, 


62 NW 556. 


35. State v. Bricker, 135 Iowa 343, 
112 NW 645. 


86. Particular kinds of evidence as 
to motive and intent: 

Character and habits of: , 

Accused see infra'§ 108. 
Prosecutrix see infra §§ 109-116. 
Declarations, admissions, and conduct 

of accused see infra § 86. 

Declarations, complaint, want of com- 
plaint, and conduct of prosecutrix 
see infra §§ 88-94. 

Other acts see Criminal Law § 1194. 

Personal relations and situation of 
parties see infra § 95. 

Physical and mental condition of: 
Accused see infra §§ 100-102. 
Prosecutrix see infra §§ 96-98. , 
37. McCreary v. Com.,.158 Ky. 612, 

165 SW 981; State v. Campbell, 210 

Mo. 202,109. SW 706; State v. Knapp, 

45 N. H. 148; Kitchen v. State, 101 


position to commit offense). 


[a]. Thus, (1) in a prosecution for 
carnal knowledge of a female under 
the age of consent, evidence that de- 
fendant’s wife was a paralytic and an 
invalid was admissible as tending to 
show motive. McCrearv v. Com, 158 
Ky. 612, 165 SW 981. (2) In trial ofa 
husband as accessary to rape upon 
his wife, where the state’s theory, 
supported by evidence, was that he 
wished his wife to leave him in order 
that a liaison with another woman 
might be uninterrupted, it was com- 
petent for the state to show by the 
wife that defendant had accused her 
of setting fire to the house in which 
his paramour resided, any differences 
between him and his wife concerning 
his paramour at about the time of 
the offense being provable as shedding 
light on his motives. Kitchen v. 
State, 101 Tex. Cr. 439, 276 SW 252. 
(3) In a trial of a husband as acces- 
sary to rape upon wife by another, the 
latter’s testimony and that of defend- 
ant’s paramour that defendant fre- 
quently visited and stayed at her 
house is admissible to show that de- 
fendant’s motive was to scare his wife 
into leaving him in order that his liai- 
son with his paramour might be un- 
interrupted. Kitchen v. State, supra. 
(4) Evidence of previous solicitations 
by defendant is admissible to show 
the existence of a motive or passion. 
State v. Knapp, 45 N. H. 148. 


Evidence of motive generally see 
Criminal Law § 1048. 


38. Peo. v. Travis, 246 Mich. 514, 
224 NW 329. 
[a] Thus admitting evidence that 


a married man charged with statu- 

tory rape had not cohabited with his 

wife for four years preceding his ar- 

rest is prejudicial error. Peo. v. 

Travis, 246 Mich. 513, 224 NW 3829. 
39. See supra § 21. 


40. State v. La Mont, 23 S. D. 174, 
120 NW 1104. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note-number. ~ 


§§ 85-86] 


tent to commit rape, the intent to have sexual inter- 
course with the female without her consent, or to 
have sexual intercourse where the female is under 
the age of consent, is an essential element in the 
erime,*! and intent may be shown by proof of any 
facts or circumstances tending to show such intent.?? 
Evidence that defendant desisted from an assault 
upon the prosecutrix is admissible upon the question 


41. See supra §§ 40, 45, 67, 70. 

42. Ala.—Dudley v. State, 121 Ala. 
4, 25 S 742; Pope v. State, 10 Ala. A. 
91, 64 S 526. 


Cal.—Peo. v. Roach, 129 Cal. 
P 574. 


Gola —Polodhio v. Peo., 76 Colo. 574, 
233 P 833. 

Ga.—Dorsey v. State, 108 Ga. 477, 34 
SE 135; Jackson v. State, 91 Ga. 322, 
18 SE 132, 44 AmSR 25; Taylor v. 
State, 50 Ga. 79. 


Hawaii.—Terr. v. Schilling, 17 Ha- 
waii 249. 


Tll.—Peo. v. Dravilles, 321 Ill. 390, 
152 NE 212; Newman v. Peo., 223 Ill. 
324, 79 NE 80. 


Ind.—Eckert v. State, 197 Ind. 412, 
147 NE 150, 151 NE 131 


Iowa.—State v. Shéets, 127 Iowa 73, 
102 NW 415; Peo. v. Donovan, 61 
Iowa’ 369, 16 NW 206; State v. Wal- 
ters, 45 Iowa 389. 


Mich.—Peo. v. Courier, 79 Mich. 366, 
44 NW 571. 


Mo.—State v. Pinkard, 318 Mo. 751, 
300 SW 748; State v. Riseling, 186 Mo. 
521, 85 SW 372. 


Oh.—Patterson v. State, 21 Oh. Cir. 
Ct. 184, 11 Oh. Cir. Dec. 602. 


Or.—State v. Edy, 117 Or. 430, 244 
P 538. 


S. D.—State v. Allison, 24 S. D. 622, 
124 NW 747. 


Tenn.—Williams 
Humphr. 585 


Tex.—Warren v. State, §S'Tex, €r, 
627, 259 SW 575; Brown v. State, 76 
Tex. ya 513, 176 SW 50. 


W. Va.—State v. ee 88 W. Va. 
479, 07 SE 189, 15 ALR 917. 


Eng.—Rex v. Lloyd, 7 C. & P. 318, 
32 BCL 633, 173 Reprint 141; Reg. v. 
Sent 4 EF. & F. 967, 176 Reprint 


{a] MIllustrations.—(1) Evidence 
of attempted persuasion, threats, in- 
timidation, and similar attacks, is ad- 
missible. State 'v. Pinkard, 318 Mo. 
751, 300 SW 748. (2) Evidence that 
about two weeks before defendant 
had accosted the prosecutrix, and had 
made overtures to her which were re- 
jected, is admissible. Pope v. State, 
10 Ala. A. 91, 64S 526. (3) Testimony 
relative to defendant inducing the 
prosecutrix to enter a room, and sclic- 


33, 61 


Vv. State, 2 


iting her to remove her clothing, is 
relevant. State v. Edy, 117 Or. 430, 
244 P 538. (4) Evidence that a few 


days prior to the alleged offense ac- 
cused had solicited complainant to 
allow him intercourse, and taken in- 
decent liberties with her person, was 
admissible. State v. Allison, 24 S. 
D. 622, 124 NW 747. (5) A remark by 
accused, made a year or more before 
the commission of the offense alleged, 
regarding a woman who passed his 
place, and which indicated the intent 
of accused and the state of his mind, 
is admissible. Warren v. State, 96 
Tex, Cr. 627, 259 SW 575. (6) /vi- 
dence that defendant had exhibited to 
the prosecutrix and other girls pic- 
tures of nude women, and had re- 
quested to take kodak pictures of the 
girls while nude, is properly admit- 
ted. State v. Driver, 88 W. Va. 479, 
107 SE 189, 15 ALR 917. (7) The in- 
tent may be shown by evidence of the 
nature and character of the assault. 


| purpose; 
‘have been at the time of the occur- 
/ rence, or immediately thereafter, they 


RAPE 
of his intent.48 


of Accused.** 


State v. Riseling, 186 Mo. 521, 85 SW 
3872. (8) Acts done by defendant jin 
pursuance of the assault are admis- 
sible to characterize intent. Peo. v. 
Dravilles, 321 Ill. 390, 152 NE 212; 
Brown v. State, 76 Tex. Cr. 5138, 176 
SW 50. (9) On a prosecution for as- 
sault with intent to commit rape, al- 
leged to have been committed in the 
nighttime in a room in which the 
prosecutrix was sleeping, to which 
accused gained access by climbing 
through a window, evidence that there 
was no curtain on the window, and 
that an electric light on the outside 
shone into it, so as to enable the pros- 
ecutrix to be seen from the outside, 
is admissible. Dudley v. State, 121 
Ala. 4, 25 S 742. (10) The fact that 
accused was a negro and the woman 
white may be considered by the jury 
on the question of whether the as- 
sault was committed with intent to 
rape, it appearing that the woman’s 
room was entered late at night, and 
there being nothing to indicate that 
the entry was by permission or due 
to any encouragement held out by her 
to a hope or expectation of consent. 
Jackson v. State, 91 Ga. 322, 18 SH 
132. (11) The intent may be shown 
by the declarations of accused, or 
may be inferred from his acts and 
conduct at the time. Newman v. Peo., 
223 Ill. 324, 79 NE 80. (12) Accused’s 
intent to use whatever force might be 
necessary to overcome any resistance 
to accomplish his purpose may be 
shown by the conduct and acts of 
accused in his efforts to attain his 
and whatever these may 


are proper to be considered to deter- 
mine whether such intent existed in 
his mind at the time the perpetration 
of the offense charged was attempted. 
Patterson v. State, 11 Oh. Cir. Dec. 
602. (13) A man’s chasing a woman, 
who is alone, in a private place, cre- 
ates no inference of an intent to rape, 
but may be considered in connection 
with other circumstances, in ascer- 
taining what the intent really was. 
State v. Donovan, 61 Iowa 369, 16 NW 
206. (14) Where attempts were made 
by defendant’s companions both in the 
county in which venue was laid, and 
in another county, to have sexual in- 
tercourse with the prosecutrix, what 
took place in such other county was 
material on the question of intent. 
Polochio v. Peo., 76 Colo. 574, 233 P 
838. (15) Evidence of sexual inter- 
course in another county, after ac- 
cused fondled the female within the 
county of venue, is properly admitted 
to show intent to commit rape. Eck- 
ert v. State, 197 Ind. 412, 147 NE 150, 
151 NE 131. 


43. epvieh v. State, 50 Ga. 79. 
see supra § 49. 

44. Declarations and admissions 
of accused generally see Criminal 
Law §§ 1243-1268. 


45. Ala.—Oakley v. State, 135 Ala: 
15, 33 S 23; Barnes v. State, 88 Ala. 
204, tags 38, 16 AmSR 48; Clark v. 
State, 21 Ala. A. ae AlakG) S 562. 


Ariz.—Lenord v. State, 15 Ariz. 137, 
HOP 412%, 


Cal.—Peo. v..MacDonald, 167 Cal. 
545, 140 P 256; Peo. v. Scalamiero, 143 
Cal. 348, 76 P 1098; Peo. v. Roach, 129 
Cal. 33, 61 EF 574; Peo.-v. Mayes, 66 
Cal. 597, 6 'P 691, 56 AmR 126; Peo. 


And 
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[§ 86] f. Declarations, Admissions, and Conduct 
The state may introduce evidence of 
prior, contemporaneous, or subsequent declarations, 
admissions, or conduct of accused constituting part 
of the res geste, or tending to’show that he commit- 
ted the erime charged.*® 
admissible if the declarations or conduet are too re- 


But such evidence is not 


v. Johnson, 51 Cal. A. 464, 197 P 
Peo. v. Bose, 28 Cal. A. 748, 153 P 


135; 


965; Peo. v. Scott, 24 Cal. A. 440, 141 
P°945- Peo. vy. Pia, t4 Cal Ay Poi tie 
P 105; Peo. v. Davis, 6 Cal. A. 229, 91 
P 810; Peo. v. Ah Lung, 2 Cal. A. 278, 
83 P 296. 

Conn.—State v. Sebastian, 81 Conn. 
1, 69 A 1054. 


Ga.—McMath v. State, 55 Ga. 303. 

Ida. re v. Alvord, 47 Ida. 162, 
PWR See BL 

Loon ees v. O’Meara, 190 Iowa 
613, 177 NW 563; State v. Norris, 127 
Iowa 683, 104 NW 282; State v. Peter- 
son, 110 Iowa 647, 82 NW 329. 

Kan.—State v. Lange, 121 Kan. 703, 
249 P 595. 


an See v. Com., 


13 Ky. Op. 


Manto nese v. Bean, 187 Mass. 


Minn.—State v. Kaufman, 125 Minn. 
315, 146 NW 1115. 


Miss.—Dickey v. State, 86 Miss. 525, 
Bats 776; Hogan v. State, 46 Miss. 


Mo.—State v. Gruber, 285 SW 426; 
State v. Stackhouse, 242 Mo. 444, 146 
SW 1151; State v. Reed, 237 Mo. 224, 
140 SW 909; State v. Pollard, 174 Mo. 
607, 74 SW 969; State v. Harris, 150 
Mo. 56, 51 SW 481. 


Nebr.—Leedom v. State, 81 Nebr. 
585, 116 NW 496; Woodruff ‘v. State, 
72 Nebr. 815, 101 NW 1114; Reinoehl 
v. State, 62 Nebr. 619, 87 NW 355. 


N. Y.—Conkey v. Peo., 
418, 5 Park. Cr. 31; Peo. v. Flaherty, 
27 App. Div. 535, 50 NYS 574 [rev on 
is grounds 162 N. Y. 532, 57 NH 


C.—State v. Mansell, 192 N. C. 20, 
133. SE 190. 


Or.—State v. McCarroll, 123 Or. 173, 
261 P. 411; sare Vv. Putney, 110 Or. 
634, 224 P 27 


iii v. State, 107 Tex. Cr. 
408, 296 SW 889; Paulk v. State, 107 
Tex. Cr. 174, 296 SW 588; Murley v. 
State, 105 Tex. Cr. 276, 288 SW 441; 
Sharp v. State, 102 Tex. Cr. 305, 277 
SW 1085; Adams v. State, 95 Tex. Cr. 
226, 252'SW 797; Young v. State, 89 
Tex. Cr. 230, 280 SW 414; Charles v. 
State, 81 Tex. Cr. 457, 196 SW 179; 
Sharp v. State, 71 Tex. Cr. 633, 160 SW 
369; Jacobs v. State, 66 Tex. Cr. 146, 
146 SW 558; Grimes v. State, 64 Tex. 
Cr. 64, 141 SW 261; Gardner vy. State, 
56 Tex. Cr. 594, 120 SW 895; Warren 
v. State, 54 Tex. Cr. 443, 114 SW 380; 
Holloway v. State, 54 Tex. Cr. 465, 
113 SW 928; Smith v. State, 52 Tex. 
Cr..344, 106 SW 1161; 15 AnnCas 357; 
Ricks v. State, 48 Tex. Cr. 229, 87 SW 
345; Lee v. State, 44 Tex. Cr. 354, 72 
SW 1005, 61 LRA 904; Massey v. 
State, 31 Tex. Cr. 371, 20 SW 758. 

Utah.—State v. Neel, 23 Utah 541, 
65 P 494. 

Wash.—State v. Winnett, 48 Wash. 
93, 92 P 904. 

W. Va.—State v. Lohm, 97 W. Va. 
652, 125 SE 758. 

N. S.—Rex v. Bristol, 
DomLR 753, 46 CanCrCas 15 

[a] Declarations held eaeanie 
(1) Statements made by defendant 
several months before the offense was 


aa 


peed 4 


1 Abb. Dec. — 
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mote in point of time, or if they are of such a char- | acter that they have no tendency to prove the crime 


committed, tending to show his carnal 
passion for the prosecutrix, and his 
belief that she would not yield to his 
desire. Barnes v. State, 88 Ala. 204, 
7 S 88, 16 AmSR 48. (2) Inquiry, 
when defendant had visited physician 
in company with his wife and had 
learned of the pregnant condition of 
the prosecutrix, as to what disposition 
might be made of the girl and of her 
child, and attempted explanation that 
once he had left the girl at home in 
company with a man, if it appeared 
sufficient to warrant the belief that 
defendant was trying to cover up his 
own crime. Peo. v. Johnson, 51 Cal. A. 
464, 197 P1385. (3) Vulgar expres- 
sions with regard to sexual inter- 
course just before perpetrating a rape. 
Johnson v. Com., 13 Ky. Op. 534. (4) 
A promise of marriage. State v. Reed, 
237 Mo. 224, 140 SW 909.. (5) That 
defendant told the prosecutrix’ fa- 
ther of sending money to the prose- 
cutrix’ mother, and requested him not 
to tell defendant’s wife. State v. Mc- 
Carroll, 123 Or. 178, 261 P 411. (6) 
Lewd and lascivious conversations of 
defendant with the prosecutrix prior 
to time of alleged intercourse, and in- 
dececent proposals made by him to 
her. Adams vy. State, 95 Tex. Cr. 226, 
252 SW 797. (7) Obscene language of 
defendant, on the day before the of- 
fense was committed, indicating a de- 
termination to have intercourse with 
girls that night, if he had to kill the 
girls, although the intended victim 
was not named. Massey v. State, 31 
Tox eCr, 371," 20°SWw 758. --'¢8) Prior 
general threat as to any girl who 
might be seen with defendant and 
another. Paulk v. State, 107 Tex. Cr. 
174, 296 SW 588. (9) Conversation 
with defendant several days before 
the rape, in which he distinctly avow- 
ed his intention to commit it. 
v. Harris, 150 Mo. 56, 51 SW 481. 
Declaration by defendant to the pros- 
ecutrix that he had been familiar 
with another girl and that he “never 
got her into trouble.” State v. Put- 
ney, 110 Or. 634, 224 P 279. (11) That 
defendant told prosecutrix that he 
could treat her in case of pregnancy 
and had treated other girls. State v. 
Alvord, 47 Ida. 162, 272 P1010. (12) 
Declaration made shortly after the 
assault. Peo. v. Roach, 129 Cal. 33, 61 
P 574. (18) In a prosecution for rape 
under the guise of chiropractic treat- 
ment, defendant’s statements regard- 
ing his occupation, made two days 
before the rape, are admissible. Mur- 
ley v. State, 105 Tex. Cr. 276, 288 SW 
441. (14) On a prosecution for car- 
nally knowing a female child, evidence 
of statements by accused to the fe- 
male, some months prior to the al- 
leged crime, tending to show that he 
was desirous of being alone with her 
and at such times spoke to her of in- 
decent things, calculated to familiar- 
ize her with and to obtain her acqui- 
escence in the acts of which he was 
accused, is admissible as showing ac- 
cused’s intention toward her. ‘ Rein- 
oehl v. State, 62 Nebr. 619, 87 NW 
355. (15) It is not error to permit 
the prosecutrix to state defendant’s 
declarations to her at the time with 
reference to his conduct with other 
girls whom he knew. Peo. v. Davis, 
Guat AL 229.091 SP restore s(16): It vis 
proper to permit the state to prove 
what defendant said to the prosecu- 
trix after the completion of the of- 
fense as to the means that she should 
take to prevent conception. Smith v, 
State, 52 Tex. Cr. 344, 106 SW 1161. 
(17) Conflicting statements made aft- 
er the commission of the offense. Peo. 
v. Scalamiero, 143 Cal. 343, 76 P 1098. 
(18) A statement made by ‘defendant 
to a witness before the alleged crime 
was admissible, where it showed his 


intention to commit the crime. State 
v. Winnett, 48 Wash. 93, 92 P 904. 

{[b] MAdmissions.—(1) Admissions 
of defendant as to the paternity of a 
child of the prosecutrix are compe- 
tent. State v. Neel, 23 Utah 541, 65 
P 494. (2) In a prosecution for rape 
and defense of consent, a witness, who 
testified to a telephone conversation 
between defendant and the prosecu- 
trix, after which she told the witness 
not to call her to the phone again, 
that she did not wish to talk to ac- 
cused, might testify that defendant 
admitted that he was the person en- 
gaged in such conversation as corrob- 
orating her testimony to resistance. 
Jacobs v. State, 66 Tex. Cr. 146, 146 
SW 558. 


[ec] Evidence as to conduct held 
admissible: (1) Acts of familiarity 
of accused toward the prosecutrix. 
Peo. v. MacDonald, 167 Cal. 545, 140 
P 256. (2) Absence of defendant, and 
the fact that search was made for him 
and that he had fied from his home. 
Peo. v. Mayes, 66 Cal. 597, 6 P 691, 56 
AmR 126. (3) Flight of defendant. 
Dickey v. State, 86 Miss. 525, 38 S 
776. (4) That accused exhibited a 
photograph of a naked woman to the 
prosecutrix. Peo. v. Bose, 28 Cal. A. 
743, 153 P 965. (5) Procurement of 
abortion. State v. Sebastian, 81 Conn. 
1, 69 A 1054; State v. Lange, 121 Kan. 
7038, 249 P 595 (state need not show 
that medicine furnished *to produce 
abortion was suitable or efficient for 
such purpose). State v. Gruber, 
(Mo.) 285 SW 426; Woodruff v. 
State, 72 Nebr. 815, 101 NW 1114. 
(6) That defendant offered liquor 
to the prosecutrix and another. 


i State v. Alvord, .47 Ida. 162, 272 P 
/ 1010, 


(7) That when the girl alleged 
to have been ravished was being as- 
saulted she cried and called to her 
mother, and that the latter went to 
her and. was struck by defendant. 
Oakley v. State, 135 Ala. 15, 33 S 23. 
(8) Violent conduct of defendant in 


'the presence of the prosecutrix and 


immediately after the alleged rape. 
Conkey v. Peo., 1 Abb. Dec. (N. Y.) 
418, 5 Park. Cr. 31. (9) That defend- 
ant offered the mother of the girl al- 
leged to have been violated money to 
stop the prosecution. McMath v. 
State, 55 Ga. 303. (10) That, after 
the witness went from the prosecu- 
trix’ room to where defendant was, 
he offered her money and she accepted 
it, not to tell his wife what occurred. 
State v, Pollard, 174 Mo. 607, 74 SW 
969. (11) That defendant gave the 
prosecuting witness intoxicants not 
only on the date of substantive of- 
fense, but on other occasions when 
sexual acts were committed or at- 
tempted. State v. Lohm, 97 W. Va. 
652, 125 SE 758. (12) Prior conduct, 
tending to destroy the female’s mod- 
esty and physically to prepare her for 
coition. State v. Kaufman, 125 Minn. 
315, 146 NW 1115. (18) On trial for 
assault with intent to rape, evidence 
that defendant, a month before the 
assault, invited the girl to walk in 
certain woods, and five weeks after 
the assault followed her at night, is 
admissible. Com. v. Bean, 137 Mass. 
570. (14) HEvidence of opportunity, 
if made by defendant’s deliberate act, 
in connection with evidence that he 
was doing the things which usually 
lead to sexual intercourse, Such as 
improperly handling the person of the 
prosecutrix, and the like, is admissible 
as tending to connect defendant with 
the crime. State v.. Norris, 127 Iowa 
683, 104 NW 292. (15) That accused 
purchased whisky, where the state’s 
theory was that girls had been given 
intoxicating liquor prior to the time 
they were debauched. Adams v. State, 


95 Tex. Cr. 226, 252 SW 797. (16) 
That accused was seen about the pros- 
ecutrix’ house about the time the of- 
fense was committed, without show- 
ing accused’s purpose in being there. 
Sharp v. State, 102 Tex. Cr. 305, 277 
SW 1085. (17) That the prosecutrix 
first saw accused on the morning of 
the rape, looking at her, and wondered 
why. State v.jMansell, 192 N. C. 20, 
133 SE 190. (18) That defendant al- 
tered a parish register so as to make 
it appear that the female was over 
the age of consent, and that, after she 
became pregnant, he attempted to ob- 
tain custody of her by means of a 
forged letter. Peo. v. Flaherty, 27 
App. Div. 535, 50 NYS 574 [rev on 
other grounds 162 N. Y. 532, 57 NH 
73]. (19) On a trial for rape on a 
young lady taken for a ride in an au- 
tomobile by defendant and his ac- 
complice, evidence that on the same 
evening they took two other women 
for a ride, who left the automobile 
and walked home, and that they twice 
invited two other young women to 
go riding, was properly admitted when 
limited to showing the association and 
whereabouts of defendant and the ac- 
complice for a short time prior to the 
time it was claimed the crime was 


committed. State v. O’Meara, 190 
Iowa 613, 177 NW 563. (20) That on 
the afternoon before defendant and 


codefendant took the young girls 
away defendant took their father 
away from home, and when they came 
back the father was drunk, was ad- 
missible as to the proposition of de- 
fendant’s leaving home with the girls: 
with’ or without the father’s consent. 
Adams v. State, 95 Tex. Cr. 226, 252) 
SW 797. (21) On a prosecution for 
rape by means of a sham marriage, 
evidence that nine months later de- 
fendant married another woman is 
admissible as showing that he had 
no purpose or motive at the time of 
the alleged rape to consummate the 
marriage. Lee v. State, 44 Tex. Cr. 
354, 72 SW 1005, 61 LRA 904. (22) 
Evidence that the morning after the 
alleged offense accused and another 
were approaching the house of the 
prosecutrix’ father, and when they 
saw him come out in the yard with 
a gun they turned and rapidly rode 
away, is admissible to show guilty 
knowledge, although it had not been 
Shown that accused or his compan- 
ion knew the person with the gun, or 
that he was the prosecutrix’ father. 
Holloway vy. State, 54 Tex. Cr. 465, 
113 SW 928. (23) Testimony that one 
accused of aggravated assault on a 
female procured a gun immediately 
after the assault was admissible to 
explain why accused was permitted 
to stay in the house after being charg- 
ed with the assault. Gardner v. State, 
56 Tex. Cr. 594, 120 SW 895. (24) 
Where the prosecutrix testified that 
defendant began his solicitation im- 
mediately after her mother and broth- 
er had left the house on the afternoon 
of the day the offense was committed,’ 
which conduct culminated in the at- 
tempt to ravish her that evening, evi- 
dence showing what was said and 
done in the afternoon at the time 
prosecutrix’ mother and brother start- 
ed away from home, including de- 
fendant’s objection to prosecutrix’ ac- 
companying them, which would fur- 
nish an opportunity for his miscon- 
duct, was admissible. Grimes v. 
State, 64, Tex. Cr. 64, 141. Sw. 261: 
(25) Where the prosecutrix had tes- 
tified that the intimacy between her- 
self and accused was confined almost 
exclusively to rides with him in his 
automobile, and that he had taken her 
out several times, and had her out in 
his car on the occasion of the alleged 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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charged.*° 


tuting part of the res geste.*7 


intercourse, the fact that he came to 
her home with his car a few days 
thereafter would be an admissible 
fact. Young v. State, 89 Tex. Cr. 230, 
230 SW 414. (26) Where the prose- 
cutrix had testified that the intimacy 
between her and accused was con- 
fined to rides with him in his automo- 
bile, testimony of the prosecutrix’ 
brother that the same man who had 
taken the prosecutrix out several 
times in his car came to the front of 
the house where the prosecutrix lived 
with her family, and that on that oc- 
easion her father talked rough to him, 
was admissible, no details of the con- 
versation being given. Young v. 
State, 89 Tex. Cr. 230, 230 SW 414. 
(27) That the prosecutrix was not 
personally present or connected with 
a transaction such as what occurred 
when accused came out to her fa- 
ther’s home in his automobile on the 
Sunday following the alleged rape, or 
that the transaction occurred after 
the commission of the offense, would 
be no ground of objection to evidence 
thereof, if it shed light on the rape. 
Young v. State, 89 Tex. Cr. 230, 230 
Sw 414. (28) Obscene printed articles 
shown to the prosecutrix by accused 
while she was in accused’s dental 
chair, and prior to the offense charged, 
are admissible. Peo. vy. Scott, 24 Cal. 
A. 440, 141 P 945. 


[d] Letters written by accused.— 
(1) On a prosecution for rape letters 
written»by defendant after being plac- 
ed in jail, to the person assaulted and 
her mother, in which he refers to the 
commission of the offense by him, are 
admissible in evidence. Oakley v. 
State, 185 Ala. 15, 33 S 23. (2) That 
defendant knew, as shown by a note 
written by him, that the prosecutrix 
would be at a certain place at a cer- 
tain time, and that defendant would 
also be there, is relevant as tending to 
prove an assignation. Clark vy. State, 
91 Ala. A. 597, 110 S 562. (3) Letter 
from defendant toa physician offering 
money if he would swear to facts stat- 
ed is admissible. Dickey v. State, 86 
Miss. 525, 38 S 776. See also supra § 
81 note 98 [f]. 

[e] Instrument executed by ac- 
cused, admitting that he is the father 
of the unborn child of the female, and 
making provision for its support, is 
admissible. Lenord v. State, 15 Ariz. 
AES teas Loe 

Evidence of illtreatment of prose- 
cutrix or family see supra § 83 text 
and notes 29, 30. 

46. Ala.—Curry v. State, 23 Ala. A. 
140, 122 S 303; Wells v. State, 21 Ala. 
AL O17 107 S813 Davis v..)State, 21 
Ala. A. 231, 106 S 874. 

Ark.—Fakes vy. State, 112 Ark. 589, 
166 SW 963. 

Cal.—Peo. v. O’Brien, 130 Cal. 1, 62 
BP 297. 

Tll.— Dalton v. Peo., 224 Ill. 333, 79 
NE 669. 

Ky.-——Darrell v. Com., 82 SW 289, 26 
Kyl 541. 

Miss.—Baker v. State, 82 Miss. 84, 
33S: 4hL6; 

Mo.—State v. Guye, 299 Mo. 348, 252 
Sw 955; State v. Campbell, 210 Mo. 
202, 109: SW 706, 14 AnnCas_ 403; 
State v. Shouse, 188 Mo. 473, 87 SW 
480. 

N. Y.—Peo. v. Page, 162 N. Y. 272, 
56 NE 750, 14 N. Y. Cr. 513. 


Defendant cannot introduce evidence of 
his own self-serving acts or declarations not consti- 
Evidence on behalf 
of defendant that he took the girl to a physician for 
examination as soon as he learned that he was charged 
with raping her, and that the physician refused to 
make an examination, is inadmissible.*§ 


‘reached the age of consent. 


RAPE . 


sons.4° 


Oh.—State v. Lawrence, 74 Oh. St. 
38, 77 NE 266, 6 AnnCas 888, 


S. D.—State v. Murray, 49 S. D. 429, 
207 NW 454, 


Tex.—Smith v. State, 80 Tex. Cr. 
82, 188 SW 988; Wilkerson .v. State, 
60), .Pexas Grid 888) .138tecSW oh10s), 


AnnCas1912C 126; Shults v. State, 49 
Tex. Cr. 351, 91 SW 786; Lee v. State, 
44 Tex. Cr. 354, 72 SW 1005, 61 LRA 
954; Smith v. State, 44 Tex. Cr. 137, 
68 SW 995, 100 AmSR 849; Owens v. 
State, 39 Tex. Cr. 391, 46 SW 240. 


[a] Held not admissible: (1) De- 
fendant’s remark regarding a “certain 
piri where no evidence’ to connect 
the prosecutrix with remark. Curry 
v. State, 23 Ala. A. 140, 122 S 303. 
(2) That accused, after the offense, 
had associated with the husband of 
the woman alleged to have been rav- 
ished. Wells v. State, 21 Ala. A. 217, 
107 S 31. (3) Remark of accused on 
the day previous to the assault, ex- 
pressive of sensual desire with re- 
spect to the prosecutrix. Davis v. 
State,-21 Ala. A. 231, 106 S 874. (4) 
That defendant had told witness that 
he did not care if witness had inter- 
course with the female, who was de- 
fendant’s daughter. Owens v. State, 
39 Tex. Cr. 391, 46 SW 240. (5) That 
defendant, told witnesses that his 
wife was jealous of the girl. Fakes 
v. State, 112 Ark. 589, 166 SW 963. 
(6) That three or four days after the 
alleged crime, at a meeting between 
defendant, the prosecutrix, and her 
brother and uncle, a pistol was taken 
from defendant, and the introduction 
of the pistol as an exhibit. Peo. v. 
O’Brien, .130..Caly a) 62) P2977; 
That before the time of the alleged 
offense, when the prosecuting witness 
was Sick, defendant told the witness 
that he had left some fruit for her 
and that she had sent word not to 
come to see her because it might 
cause talk. State v. Guye, 299 Mo. 348, 
252 SW 955. (8) That before the time 
of the alleged offense, the witness re- 
peated to defendant a remark of H 
that the prosecuting witness was go- 
ing to defendant’s place of business 
too often, and defendant answered it 
was none of H’s business. State v. 
Guye, 299 Mo. 348, 252 SW 955. (9) 
That on a prior occasion, when the 
prosecutrix went with defendant to 
haul water, he asked her why it was 
She was becoming lonesome, and if 
it was because she could not be with 
him, to which she replied in the nega- 
tive. State v. Campbell, 210 Mo. 202, 
109 SW 706. (10) That defendant had 
admitted he ‘‘insulted the girl.” Peo. 
v. Page, 162 N. Y. 272, 56 NE 750, 14 
N. Y. Cr. 513. (11) Admission of oth- 
er acts of intercourse with the prose- 
cutrix more than two years after the 
offense charged, and after she had 
State v. 
Lawrence, 74 Oh. St. 38, 77 NE 266, 6 
AnnCas 888. (12) That the wife of 
accused had been sent to the peni- 
tentiary and that he had lived with 
his wife only three days after she had 
been released. Smith v. State, 80 Tex, 
Cr. 82, 188 SW 983. (13) That de- 
fendant had said five years before that 
he had a drug that would cause any 
woman who took it to yield to his de- 
sire. Tomlin v. State, 25 Tex. A. 676, 
8 SW 931. (14) That in the winter or 
spring preceding the birth of the pros- 


ecutrix’ baby accused proposed to fur- | 


nish the witness a woman with whom 
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[§ 87] g. Declarations and Conduct of Third Per- 
Declarations of third persons made in the 
presence of defendant may be admitted in evidence.°° 
But evidence of declarations or conduct of third per- 
sons, not in the presence or hearing of defendant, is 
not admissible either for or against him,°! unless 
they were so eonnected with the offense as to consti- 


he could have intercourse, but re- 
fused to divulge her name unless the 
witness would have intercourse with 
her. Shults v. State, 49 Tex. Cr. 351, 
91 SW 786. (15) Conversation ‘rela- 
tive to marriage, had between the 
prosecutrix and defendant subsequent 
to the commission of the alleged 
crime. Smith v. State, 44 Tex. Cr. 
137, 68 SW 995, 100 AmSR 849, 73 SW 
401. (16) Untruth of statements by 
accused to the prosecutrix as to his 
owning property. Wilkerson v. State, 
60. "Tex... Cr. "3888p "L319 SW _-1108= 
AnnCasi1912C 126. (17) Where de- 
fendant admitted the intercourse, and 
the only question was that of consent, 
evidence that he tried to procure an 
abortion is not admissible. Darrell v. 
Com., 82 SW 289, 26 Kyl 541. (18) 
It is error to permit a witness, not 
called by the defense, to testify that 
defendant had told her that she would 
have to swear to some lies to help 
him out. Baker v. State, 82 Miss. 84, 
33 S 716. (19) On a prosecution for 
rape alleged to have béen committed 
by defendant on his stepdaughter, a 
divoree petition filed against defend- 
ant by his wife on other grounds in 
a suit then undetermined is irrelevant. 
State v. Shouse, 188 Mo. 473, 87 SW 
480. (20) Where a material question 
was as to what defendant had in mind 
when he bought a syringe, after talk- 
ing to a doctor about a girl being in 
trouble, excluding the syringe from 
evidence, and sustaining objection to 
questions to defendant’s wife as to 
her possession of it, as corroborating 
defendant’s statement that he bought 
it for her, is proper. State v. Murray, 
49 S. D. 429, 207 NW 454. (21) Ona 
prosecution for rape alleged to have 
been committed by means of a sham 
marriage, it is not competent to show 
that when defendant was married, 
nine months later, he obtained his 
wife by abduction. Lee v. State, 44 
Tex. Cr. 354, 72 SW 1005, 61 LRA 954. 
(22) The state, on a trial for rape by 
means of a sham marriage, may not 
show that accused, who had a legal 
wife, had children with his Jegal wife, 
and his conduct toward them, because 
serving only to incense the jury 
against him. Wilkerson v. State, 60 
Tex. Cr. 388, 1831 SW 1108, AnnCas 
1912C 126. 


Failure to deny charge see supra § 
81 note 1 [el]. 

47. State v. Jefferson, 28 N. C. 305; 
Wood v. State, 28 Tex. A. 61, 12 SW 
405. 


48. Com. v. Allen, 135 Pa. 483, 19 
As bi. 
49. Declarations of third persons 


generally see Criminal Law §§ 1275— 
1282. ° 


50. Beiser v. State, 10 Ala. A. 86, 65 
S 312; Peo. v. Ah Lung, 2 Cal. A. 
278, 83 P 296; Koehler v. State, 187 
Ind. 387, 123 NH i111. 


[a] Thus, in a statutory rape case, 
testimony of the mother of the prose- 
cuting witness regarding a conversa- 
tion had with accused, or in his pres- 
ence, as to the girl’s age, was admissi- 
ble for the purpose of showing guilty 
knowledge, although it was not in- 
cumbent on the state to show such 
knowledge. Koehler y. State, 187 Ind. 
387, 123 NE 111. 


51, Ala—Curry v. State, 23 Ala‘ 
A. 140, 122 S 303; Pendley v. State, 22 
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tute a part of the res geste;5? or unless the third 
person was a participant with defendant in the com- 
mission of the offense, and the conduct or declara- 
tion was sufficiently connected therewith;°* or un- 


Ala. A. 462, 116 S 809; Edmonson v. 
State, 21 Ala. A. 245, 107 S 31. 

Ill.—Peo. v. Cappalla, 324 Ill. 11, 154 
NE 451. 

Iowa.—State v. Speck, 202 Iowa 732, 
210 NW 913; State v. Smith, 196 Iowa 
1008, 198 NW 418; State v. Carpenter, 
124 Iowa 5, 98 NW 775. ~ 

Mass.—Com. v. Piccerillo, 256 Mass. 
487, 152 NE 746. 

Mich.—Peo. vy. Coston, 187 Mich. 538, 
153 NW 831; Peo. v. Duncan, 104 
Mich. 460, 62 NW 556. 

Minn.—State v. Prokosch, 152 Minn. 
431, 187 NW 971. 


Mo.—State v. Harris, 150 Mo. 56, 51 


SW 481; State v. Knock, 142 Mo. 515, 
44 SW 235. 

R. I—State v. Badnelley, 32 R. I. 
378, 79 A 834. 


Ss. C.—State v. Pearson, 103 S. C. 
481, 88 SE 255. 


Tex.—Wilcoxson yv. State, 105 Tex. 
Cr. 581, 289 SW 409; Thomas v. State, 
102 Tex. Cr. 575, 279 SW 278; Kearse 
v. State, 68 Tex. Cr. 633, 151 SW 827; 
Wilkerson v. State, 60 Tex. Cr. 388, 
131 SW 1108, AnnCas1921C_ 126; 
Shults v. State, 49 Tex. Cr. 351, 91 
SW 786; Neill v. State, 49 Tex. Cr. 
219, 91 SW 791; Henard v. State, 47 
Tex. Cr. 168, 82 SW 655, 11 AnnCas 
670; Wells v. State, 43 Tex. Cr. 451, 
67 SW 1020; Callison y. State, 37 
Tex. Cr, 21d, 39) SW 300; 


Wis.—Hardtke y. State, 67 Wis. 552, 
30 NW 723. 


[a] Evidence held inadmissible: 
(1) Defendant’s testimony as to the 
reason his father met him on the aft- 
ernoon of the day of the crime. Pend- 
ley v. State, 22 Ala. A. 462, 116 S 809. 
(2) Whether the father of the prose- 
cutrix had girls pregnant is immate- 
rial. Edmonson v. State, 21 Ala. A. 
245, 107 S 31. (3) Testimony of the 
prosecutrix’ mother as to securing a 
warrant for defendant. Peo. v. Cap- 
palla, 324 Ill. 11, 154 NE 451. (4) 
That the prosecutrix’ father served 
defendant with notice of forfeiture of 
a real estate contract after defend- 
ant’s imprisonment. State v. Speck, 
202 Iowa 732, 210 NW 913. (5) That 
the parents of the prosecuting witness 
claimed to have become worried or 
suspicious over defendant’s attentions 
to her a month before they interfered 
or attempted to break off the intimacy 
between defendant and the prosecu- 
trix. State v. Smith, 196 Iowa 1003, 
193 NW 418. (6) Reasons of a sister 
of the prosecutrix, seeing the inter- 
course, for not making complaint to 
her parents. Peo. v. Coston, 187 Mich. 
538, 153 NW 831. (7) Misconduct of 
the prosecutrix’ father toward her. 
State v. Prokosch, 152 Minn. 86, 187 
NW 971. (8) Lewdness of a female 
companion of the prosecutrix. State 
v. Pearson, 103 S.C. 481, 88 SE 255. 
(9) That doctor was not paid for his 
services when prosecuting ‘witness 
was born. Wilcoxson v. State, 105 
Tex. Cr. 581, 289 SW 409. (10) Con- 
dition of the prosecutrix’ aged mother 
after alleged rape. Thomas y. State, 
LO28 Tex. (Cr bi7b,2 279) SWerats.. (il) 
That a third person charged with hav- 
ing raped the prosecutrix had been ac- 
quitted. Kearse v. State, 68 Tex. Cr. 
633, 151 SW 827. (12) That the prose- 
cutrix’ mother was an opium fiend. 
Neill v. State, 49 Tex. Cr. 219, 91 SW 
791. (13) That a companion of de- 
fendant had previously been convicted 
of seduction. Neill v. State, 49 Tex. 
Gr. 7219; 9L. SW W911. . (14). That ithe 


———_“c —_—j]_ eee, 
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husband of the prosecutrix assaulted 
defendant shortly after the alleged 
outrage. Wells v. State, 43 Tex. Cr. 
451, 67 SW 1020. (15) That a sister 
of the prosecutrix, who testified for 
the state, had said that she (declar- 
ant) had had intercourse with no one 
but a person other than her father. 
Callison vy. State, 37 Tex. Cr. 211, 39 
SW 300. (16) Where defendant did 
not propose to show any improper 
conduct between the prosecutrix and 
another young man, it is proper for 
the court to refuse to permit defend- 
ant to ask the prosecutrix concerning 
such young man, who was alleged to 
have come to her father’s house over 
her. parents’ objection. State v. Car- 
penter, 124 Iowa 5, 98 NW 775. (17) 
Where a witness for defendant, after 
the prosecutrix had testified as to her 
employment by the witness as a 
housemaid, and to having been told 
by witness in the presence of an em- 
ployment agent what number of peo- 
ple were in the family, was asked, 
“Did you tell her that there were only 
three in the family?” the question was 
properly excluded. State v. Badnel- 
ley, eS Son WG, eA Goa (18) 
Where, on a trial for rape by means 
of a sham marriage, the evidence 
showed that accused had a legal*wife 
at the time he married the prosecutrix, 
testimony of the father of the legal 
wife that he, acting in behalf of his 
daughter, had redeemed accused’s 
household goods from a pledge while 
accused was in jail on the charge, was 


inadmissible. Wilkerson v. State, 60 
Tex. Cr. 388, 1381 SW 1108, AnnCas 
1912C 126. 

52. Ark.—Clift v. State, 155 Ark. 


37, 243 SW. 955. 


Ga.—Loyd v. State, 150 Ga. 803, 105 
SE 465. 


Mich.—Peo. v. Flynn, 96 Mich. 276, 
55 NW 834. 


Mo.—State v. McNabb, 267 SW 606. 


N. J.—State v. Bullock, 4 N. J. Misc. 
pears A198 [aff 103 N. J. L. 204, 134 
A iE 


N. C.—State v. Montgomery, 183 N. 
C. 747, 111 SE, 178; State v. Huff, 136 
N.C. 679, 49 SH 339. 


Tex.—Ross v. State, 60 Tex. Cr. 547, 
132 SW 793. 


[a] Thus: (1) Evidence that chil- 
dren of the prosecutrix of tender age 
came through the darkness to the 
house of a witness was relevant and 
material. Loyd v. State, 150 Ga. 803, 
105 SE 465. (2) Where on a prosecu- 
tion for carnal abuse of the prosecu- 
trix and a companion by defendant 
and a witness, alleged to have oc- 
curred during an automobile ride, it 
was proper for the state to show the 
relationship between the witness and 
the companion of the prosecutrix. 
Clift v. State, 155 Ark. 37, 243 SW 955. 
(3) Where the prosecution claims that 
defendant and his accomplice started 
to take the prosecutrix and another 
girl, E, home from a dance, and that 
E jumped from the buggy and es- 
caped, defendants afterward ravish- 
ing the prosecutrix, there is no error 
in allowing. E to testify that after 
jumping from the buggy she was at 
police ‘headquarters awhile, where 
nothing was said as to what happened 
there. Peo. v. Flynn, 96 Mich. 276, 55 
NW 834. (4) Evidence as to the po- 
sition and occupation of a girl com- 
panion with another man at the time 
of the assault is competent to explain 
the failure of the companion to heed 
the prosecutrix’s outcry, and relevant, 
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less the evidence is introduced to affect the credibil- 
ity of a witness;°+ or unless it is introduced to cor- 
roborate the testimony of the prosecutrix,®® or is 
admissible to contradict the prosecutrix or corrobo- 


as showing circumstances of the as- 
sault. State v. McNabb, (Mo.) 267 
Sw 606. (5) Where one defendant, 
accused of rape, prior to the crime, 
warned a complaining witness to say 
nothing concerning a girl she once 
met at defendants’ home, questions re- 
lating to such other girl are admissi- 
ble. State v. Bullock, 4 N. J. Misc. 
195, 1382 A. 198 [aff-103 N. J. L. 2.04, 
134 A 919]. (6) Testimony of an 
eight-year-old sister of the prosecu- 
trix, who witnessed the offense, that 
she was too frightened to give an 
alarm, is admissible in explanation of 
her failure to give analarm. State v. 
Montgomery, 183 N. C. 747, 111 SE 173. 


53. Peo v. Ah Lung; 2) Cal. A. 278, 
83 P 296; Chambers v. State, 141 Ga. 
652, 81 SE 880; State v. Duffy, 124 Mo. 
1, 27 SW 358; Hodges v. State, 108 
Tex. Cr. 210, 299 SW 907;. Wrage v. 
State, 65 Tex. Cr. 131, 145 SW 342; 
Simpson v. State, 45 Tex. Cr. 320, 77 
SW 819. 


[a] Thus: (1) Where there was 
evidence that accused was accom- 
panied by a companion who also felo- 
niously assaulted the prosecutrix, tes- 
timony of the prosecutrix’ brother 
that he saw the companion in bed 
with his sister was properly admit- 
ted. Chambers v. State, 141 Ga. 652, 
81 SE 880. (2) The prosecutrix’ testi- 
mony as to statements showing that 
one of party, returning after a night 
at a hotel, left the automobile before 
reaching their home town, to allay 
suspicion, is admissible in a statu- 
tory rape trial. Hodges v. State, 108 
Tex. Cr:-210, 299 SW’ 907.’ (3) In’a 
prosecution for rape, where it was 
shown that defendant and another 
man had been together, talking to 
each other, before defendant went to 
the room of the prosecutrix, evidence 
of the actions of the other man and 
the woman that he was with at that 
time was admissible. Simpson v. 
State, 45 Tex. Cr. 320, 77 SW 819. 


54. Merritt v. State, 107 Ga. 675, 
34 SE 361. 


[a] Thus, when the father of the 
alleged victim, as a witness for the 
state, had testified to facts tending to 
show that he had discovered and in- 
tercepted defendant while making 
Such assault on his daughter, it is 
error to reject testimony, offered by 
defendant, showing that he was ar- 
rested under a warrant sworn out the 
day following the alleged crime, not 
by the father but by the uncle of the 
girl alleged to have been assaulted, 
since tending to show conduct of the 
father inconsistent with the truth of 
his testimony. Merritt v. State, 107 
Ga. 675, 34 SE 361. 


Evidence to affect credibility of 
witnesses see supra § 81 text and 
notes 5-11. 


55. Conkey v. Peo., 1 Abb. Dee. 
(N. Y.) 418, 5 Park. Cr, 31, 


[a] Thus, on a prosecution for 
rape charged to have been committed 
on a married woman, where it appears 
that her husband was present at the 
time when the offense was committed, 
and where his wife made declarations 
with reference to the occurrence to a 
third person on the same day, testi- 
mony by the husband that he also 
informed such third person that the 
offense had been committed is admis- 
sible in corroboration of her testimony 
as to having made such declarations, 
the details of the conversation being 
omitted. Conkey v. Peo., 1 Abb. Dec. 
(N..-Y.) 418, 5 Park. Cr, 31. 


—- 


§§ 87-90] 


rate defendant’s testimony.®® 


[§ 88] h. Declarations 
General. 


laid.®° 


the admissibility of ecomplaints.*? 


sion of,°° or immediately after,®# 


admissible as part of the res geste ;°° and evidence 
of al) statements made by her in the presence of de- 


56. State v. Huff, 136 N. C. 679, 49 
SE 339. 
fa] Thus, where defendant con- 


tended that the prosecutrix consented 
to all that was done, it was held that 
testimony of a witness who was not 
more than sixty-five feet from the 
prosecutrix at the time of the alleged 
assault that he called to her in a loud 
voice for the purpose of attracting her 
attention, together with the conver- 
sation had between the witness and 
his wife at the time with reference to 
what they saw and did in consequence 
thereof, was admissible for the pur- 
pose of contradicting the prosecutrix 
and corroborating defendant’s testi- 
mony. State v. Huff, 136 N. C. 679, 49 
SE 339 


Bvideute affecting credibility of 
prosecutrix see supra § 81 text and 
note 7. 


57. Complaint see infra § 90. 


58. Ark.—Peters v. State, 103 Ark. 
119, 146 SW 491. 

Iowa. 
122. 


Mo.—State v. Yocum, 117 Mo. 622, 
23 SW 765. 


N. J.—State v. Brady, 71 N. J. L. 
360, 59 A 6. 


N. Y.—Peo. v. Flaherty, 162 N. Y. 
532, 57 NE 73. 


S. C.—State v. Sudduth, 52 S. C. 488, 
30 SE 408. 


Wis.—Brown v. State, 127 Wis. 193, 
106 NW 536, 7 AnnCas 258. 


[a] Thus: (1) Female’s declara- 
tion, contradictory of her testimony, 
is not competent as an admission, the 
state, not she, being the party, but 
is competent only to impeach her, and 
for such purpose can be introduced 
only after her attention has been 
called toit. State v. Brady, 71 N. J. L. 
860, 59 A 6. (2) Testimony of a wit- 
ness in a prosecution for rape that 
the prosecutrix stated to him that 
she did not use any force to prevent 
the outrage is not admissible except 
to contradict her own statement on 
the stand that she did not make the 
statement to the witness. State v. 
Suddoth, 52 S. C. 488, 30 SE 408. (3) 
An admission made by the prosecutrix 
to a physician the day after the al- 
leged rape that she made no resist- 
ance is inadmissible. Brown v. State, 
127 Wis. 193, 106 NW 536. 


59. Ala.—Herring v. State, 20 Ala. 
A. 634, 101 S 634 [rev on other grounds 
212 Ala. 1, 101 S 636]. 


Ark.—Rowe v. State, 155 Ark. 419, 
244 SW 463. 

Ill.—Austine v. Peo., 110 Ill. 248; 
Shirwin v. Peo., 69 Ill. 55; Kennedy 
v. Peo., 44 Ill. 283. 

Ky.—King v. Com., 20 SW 224, 14 
KyL 254, 


Mass.—Com. v. Colangelo, 256 Mass. 
165, 152 NE 241. 


of Prosecutrix—(1) In 
Statements made by the prosecutrix, not 
part of the res gestw,°? are not admissible in behalf 
of defendant,°*® except to impeach the testimony of 
the proseeutrix, upon the proper foundation being 
Nor as arule are her declarations admissible 
as proof of the crime charged, or as corroborating 
evidence, unless they are part of the res gesté,°° or 
unless they are admissible under the cae governing 
The female's 8 
larations, made just before,®? or during the ecommis- 
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fendant are admissible,®°* except where the female 


dec- 


the offense, are 


Miss.—Smith v. 
106 S 817. 

N. J.—State v. 
360, 59, A 6. 

Tex.—Lusty v. 
167, 261, SW 775; 


State, 141 Miss. 630, 
Brady,. GlaNoe dan bas 


State, 97 Tex. Cr. 
Mizell v. State, 81 
Tex. Cr. 241,197 SW 3005 Baker Ly: 
State, 74 Tex. Cr. 614, 169 SW 1154; 
Shoemaker v. State, 58 Tex. Cr. 518, 
126 SW 887. 


ci] 

[a] Thus, upon the proper founda- 
tion being laid, evidence that the pros- 
ecutrix had declared that accused was 
not guilty, and that the prosecution 
was carried on to extort money from 
him or his friends, is admissible. 
Shirwin v. Peo., 69 Ill. 55. 


Evidence of bias, motive, or to af- 
fect credibility of prosecutrix see su- 
pra § 81. 

60. Ala.—Griffin v. State, 76 Ala. 
29; Leoni v. State, 44 Ala. 110. 


Ga.—Canida v. State, 130 Ga. 15, 


60 SE 104; Lowe v. State, 97 Ga. 792, 
25 SE 676. 

Til.—Stevens v. Peo., 158 Il. 111, 
41 NE 856. 


Iowa.——-State v. Husséy, 7 Iowa 409. 


Ky.—Baker v. Com., 184 Ky. 207, 
a Sw 566; Smith v. Com., 9 Ky. Op. 


Mo.—State v. Ballard, 174 Mo. 607, 
74 SW 969. 


ak J.—State v. Ivins; 36 N. J. L. 

N. Y.—Peo. v. Page, 162 N. Y. 272, 
DORN 7 DOs lt N Sy VelCrseb las) Peo. wy, 
Btls 1 Den, 19. 


D.—State v. Mackey, 31 N. D. 
200" 153 NW 982, 984 [quot Cyc]. 


Or.—State v. Matson, 120 Or. 666, 
2538 P 527. 


Ss. D.—State v. Murray, 
410, 192 NW 132 


Tex. Sy latrance v. State, 84 Tex. 
Cr. 195, 206 SW 3857; McGee v. State, 
ZT PWox., Ar 0, 22 Sw 890; Johnson 
v. State, 21 Tex, A. 368, 17 ‘SW 252. 


61. See infra § 90. 
62. Jacobs v. State, 66 Tex. Cr. 


146, 146 SW 558; Ross v. State, 60 
Tex. Cr. 547, 132) SW 793. 


63. Hensley v. State, 85°*Tex. Cr. 
260, 211 SW 590. 


[a] Thus threats to tell, whether 
of the assault then being made or of 
other matters, if made in an effort to 
defend against assault or before it is 
ended, may be given in testimony. 
Hensley v. State, 85 Tex. ot 260, 211 
SW 590. 


64. Ala.—Barnes v. State, 88 Ala. 
204, 7 S 38, 16 AmSR 48. 


D,. C.—Snowden v. U. S., 2 App. 89. 
Ill.—Peo. v. Weston, 236 Ill. 104, 
86 NE 188. 


Mo.—State v. Pollard, 174 Mo. 607, 
74 SW 969. 


46 S. D. 


is herself incompetent to testify.°7 
tions or admissions of the prosecutrix_as to specific 
acts with others than defendant are not admissible.** 

[§ 89] (2) Dying Declarations. 
tions of the prosecutrix identifying accused as the 
perpetrator of the crime are not admissible,®® such 
declarations being admissible only in cases of homi- 
cide or abortion.’ 

[§ 90] i. Complaint—(1) In General. 
timony of the prosecutrix or other witnesses is ad- 
missible, in corroboration of her testimony,’* to show 
that shortly after the commission of the alleged of- 
fense she made a complaint, and when, where, and to 
whom it was made.’? 


The declara- 


Dying declara- 


The tes- 


Such evidence is admitted for 


N. Y.—Conkey v. Peo., 1 Abb. Dec. 
418, 5 Park, Cr, 31. 

N. D.—State v. Mackey, 31 N. D. 
200, 153 NW 982, 984 [quot Cyc]. 

Porto Rieo.—Peo, v. Anglada, 
pene Rico LT. 

R. I.—State v. Fitzsimon, 18 R. I. 

236, 27 A 446, 49 AmSR 76 6. 

Tex.—Wells v. State, 43 Tex. Cr. 
451, 67 SW 1020; Castillo v. State, 
Ey nee Cr. 145, 19 SW 892, 37 AmSR 


20 


Wis.—Brown v. State, 127 Wis. 193, 
106 NW 536, 7 AnnCas 258. 


[a] Statements and conversations 
with prosecutrix, in order to be ad- 
missible in evidence as res geste, 
must be contemporaneous with the 
defilement or be so closely connected 
with it as to form a part of it. State 
v. Pollard, 174 Mo. 607, 74 SW 969. 

65. Complaint see infra § 90. 

Res gestze generally see Criminal 
Law §§ 1114-1121. 

66. Jesting v. State, 68 Ga. 824; 
State v. Jerome, 82 Iowa 749, 48 NW 


722; Cardwell v. State, 60 Nebr. 480, 
83 NW 665. 


age Peo. v. Quong Kun, 34 NYS 

68. Com. v. Regan, 105 Mass. 593; 
Peo. v. McLean, 71 Mich. 309, 38 
NW 917, 15 AmSR 268; Peo. v. Ab- 
bot, 19 Wend. (N. Y.) 192; State v. 


Apley, 25 N. D. 298, 141 NW 740, 745, 
48 LRANS 269 [quot Cyc]. 


Proof of other acts see Criminal 
Law § 1194. 


69. Johnson v. State, 50 Ala. 454: 
Fe v. State, 99 Ark. 356, 138 SW 
31. 


70. Dying declarations: 
Generally see Criminal Law § 1270. 
awe 


SEN OTELCE cases see Abortion §§ 84— 


Homicide cases see Homicide §§ 
492-593. 


71. Effect of failure or incapacity 
of female to testify see infra § 92. 


Corroboration see infra §§ 133-136. 


72. Ala.—Gaines y. State, 167 Ala. 
70, 52 S 643; Posey v. State, 143 Ala. 
54, 38 S 1019; Oakley v. State, 135 
Alaw15, 33 S 23; Bray v. State, 132 
Ala. 46, 31 S 107; Barnes. v. State, 
88 Ala. 204, 7 S 38, 16 AmSR 48; 
Barnett v. State, 83 Ala. 40,3 S 612; 
Griffin v. State, 76 Ala. 29; Smith v 
State, 47 Ala. 540; Lacy v. State, 46 
Ala. 80; Leoni v. State, 44 Ala. 110; 
Curry v. State, 23 Ala. A. 140, 122 S 
303; Anderson vy. State, 22 Ala. A. 
193, 114 S 14; Rountree v. State, 20 
Ala. A. 225, 101 S 325; Taylor v. State, 
20 Ala. A. 161, 101 S 160; Buckley v. 
State, 19 Ala. A. 508, 98 S 362; Green 


View state, 19 Ala. Als 239 OSS: eGo ls: 
Marshall vy. State, 18 Ala, A. 46, 88 
5 369% Brooks) vy. State, 8 -Aday AW 


277, 62 S 569 [rev on other grounds 
185 Ala. 1, 64 S 295]. 
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the purpose of confirming the testimony of the rav- | ished woman,’* and not as proof that the crime was 
Ariz.—Sage v. State, 22 Ariz. 151,| Mitchell, 68 Iowa 116, 26 NW 44;1]253 P 527; State v. Whitman, 72 Or. 

195 P 533. Trimble v. Terr., 8 Ariz. | State v. Richards, 33 Towa 420. 415, 148 P 1121; State v. Ogden, 39 

273) 01 P.932: Terr. iv. Kirby, 3ivAriz. _| Or, 195, 65 P 449; State v. Sargent, 

288, 28 P 1134. 672, 189 P 153, 154 [cit Cyc]; State | 32 Or. 110, 49 P 889. 


Ark.—Hamer v. State, 104 Ark. 606, 
150 SW 142; Sexton vy. State, 91 Ark. 
589, 121 SW 1075; Skaggs v. State, 
88 Ark. 62, 113 SW 346, 16 AnnCas 
622; Williams v. State, 66 Ark. 264, 
50 SW 517. 


Cal.—Peo. v. Scalamiero, 143 Cal. 
343, 76 P 1098; Peo. v. Keith, 141 
Cal. 686, 75 P 304; Peo. v. Wilmot, 
139 Cal. 103, 72 P 8388; Peo. v. Figueroa, 
134 Cal. 159, 66 P 202; Peo. v. Bald- 
win, 117 Cal. 244, 49 P 186; Peo. v. 
Barney, 114 Cal. 554, 47 P 41; Peo. 
v. Stewart, 97 Cal. 238, 32 P 8; Peo, 
v. Mayes, 66 Cal. 597, 6.P 691, 56 
AmR 126; Peo. v. Adams, 92 Cal. 
AS 6, 267 P 906: Peo. v. Branch, 77 
Cal. A. 384, 246 P 811; Peo. v. Ewing, 
71 Cal. A. 138, 234 P 917; Peo. v. 
Avila, 50 Cal. A, 228, 194 P 168; Peo. 
Vv. Porter, 48 Cal. A. 237, LOL Pp 951; 
Peoiyvi Lopez, 33 1Cal. Aw 530; 165 P 
722: Peo..v. Horn, 25 Cal. "A. 583, 
144 P 641. 

Colo.—Dickens v. Peo., 60 Colo. 141, 
152 P 909. 

Conn.—State v. Sebastian, 81 Conn. 
1, 69 A 1054; State v. Kinney, 44 
Conn. 153, 26 AmR 436. 


Dak.—Terr. v. Godfrey, 6 Dak. 46, 
50 NW 481. 

Del.—State v. Brewer, 31 Del. 363, 
rica A 604. 


Cc.—Harris v. U. S., 50 App. 
269. ‘Fed. 481. 


Fla.—Turner v. State, 66 Fla. 
63 S 708; Ellis v. State, 25 Fla. 
6 S 768. 


Ga.—Getting v. State, 166 Ga. 160, 
142 SE 685; Salter v. State, 163 Ga. 
80, 185 SE "£08; Wilkie v. State, 159 
Ga. 559, 126 SE 383; Stephen v. State, 
11 Ga. 525; Williams v. State, 15 Ga. 
A. 306, 82 SE 938; Huey v. State, 7 
Ga. A. 398, 66 SE 1023. 


Hawaii—tTerr. v. Slater, 30 Hawaii 
308;. Terr. v. Schilling, 17 Hawaii 
2 


139, 


404, 
702, 


Ida.—State v. Garney, 45 Ida. 768, 
265 P 668; State v. Black, 36 Ida. 27, 
208 P 851; State v. Andrus, 29 Ida. 
1S Ge 421, 424 [quot Cyc); State 
v. Neil, 13 Tda, 539, 90 P 860, OF RA Be 
318; State v. Fowler, 134ilda- 317, 89 
P 757. 


Ill.—Peo. v. Rotello, 339 Ill. 448, 
171 NE 540; Peo. v. Cappalla, 324 Ill. 
11, 154 NE 451; Peo. v. Guilfoyle, 
Api ane 93; - 51 NE 596; Peo. v. Ro- 
mano, 306 Ill. 502, 138 NE 169; Peo. 
Vv. Mason, 301 Til. 370, 133 NE iGras 
Peo. v. Marx, 291 Til. 40, 125 NEY 719: 
Peo. v. Karpovich, 288 Ill. 268, 123 
NE 324; Peo. v. Moore, 276 Tl. 392, 
114 NE 906; Peo. v. Scattura, 238 
DU S13.0-80 NE 332; Peo. v. Weston, 
236 Ill. 104, 86 NE 188; Stevens v. 
Peo., 158 Tu. 111, 41 NE 856. 


Ind.—Messel v. State, 176 Ind. 214, 
95 NE 565; Pulley v. State, 174 Ind. 
542, 92 NE 550; Polson v. State, 137 
Ind, 519, 35 NE 907; Thompson v. 
State, 38 Ind. 39. 


Iowa.—State v. Altomari, 199 Iowa 
43, 201 NW 51; State v. Powers, 181 
Iowa 452, 164 NW 856; State v. Mc- 
Ghuey, 153 Iowa 308, 133 NW 678; 
State v. Symens, 138 Iowa 118, 115 
NW 878; State v. Bebb, 125 Iowa 494, 
101 NW 189; State v. Carpenter, 124 
Iowa 5, 98 NW 775; State v. Snider, 

“119 Towa 15, 91 NW 762;° State v. 
Peterson, 110 Iowa 647, 82 NW 329; 
State v. Hutchinson, 95 Iowa 566, 64 
NW 610; State v. Cook, 92 Iowa, 
483, 61 NW 185; State v. Watson, 81 
Iowa 380, 46 NW 868; State v. Clark, 
69 Iowa 294, 28 NW 606; State v. 


v. Hoskinson, 78 Kan. 183, 96 P 138; 
State v. Daugherty, 68 Kan. 473, 65 P 
695. 


Ky.—Meade vy. Com., 214 Ky. 88, 
282 SW 781, 782 [cit Cyc]. 


La.—State v. Cole, 145 La. 900, 83 
S 184. 


Me,.—State v. Mulkern, 85 Me. 106, 
26 A 1017. 


Md.—Blake vy. 
145 A 185. 


Mass.—Com. v. Gangi, 243 Mass. 
341, 137. NE 643; Com. v. Cleary, 172 
Mass. Lid ow NE 746. 


Mich.—Peo. v. Black, 231 Mich. 48, 
203 NW 856; Peo. v. Tobin, 230 Mich. 
214, 202 NW 999; Peo. v. "Ayers, 195 
Mich. 274,161 NW 870; Peo. v. Marrs, 
125 Mich: 376, 84 NW 284; Peo. v. 
Bernor, 115 Mich. 692, 74 NW 184; 
Peo. v.. Gage, 62 Mich. 271, 28 NW 
835, 4 AmSR 854; Maillet v. Peo., 42 
Mich. 262, 3 NW 854; Brown v. Peo., 
386 Mich. 203. 


Minn.—State v. 


State, 157 Md. 75, 


Gandel, 173 Minn. 
305, 217 NW 120; State v. Krantz, 
138 Minn. 114, 164 NW 579; State 
v. Ingraham, 118 Minn. 13, 136 NW 
258; State v. Reid, 39 Minn. 277, 39 
NW 796; State v, Shettleworth, 18 
Minn. 208. 


Miss.—Dickey v. State, 86 Miss. 
525, 38 S 776; Anderson vy. State, 82 
Miss. 784, 35 S 202; Ashford wv. State, 
81 Miss. 414, 33 S i74 


Mo.—State v. Cinrha: 14 SW (2d) 
608; State v. Taylor, 320 Mo. 417, 
8 SW (2d) 29; State v. Catron, 317 
Mo. 894, 296 Sw 141; State v. Par- 
sons, 285 Sw 412; State v. Lawhorn, 


250 Mo. 298, 157 SW 344; State. v. 
Warner, 74 Mo. 83. 

Nebr.—Dodson y. State, 228 NW 
859; . Krug’ v. State, 116 Nebr. 185, 
216 NW _ 664:, Witty v. State, 105 
Nebr. 411, 181 NW 164; Rhoades v. 
State, 102 Nebr. 750, 169 NW 433; 


Henderson v. State, 85 Nebr. 444, 123 
NW 459, 26 LRANS 1149; Welsh v. 
State, 60 Nebr. 101, 82 NW 368. 

N. H.—State v. Wargo, 83 N. H. 
532, 145 A 456. 

N. J.—State v. Spallone, 97 N. J. 


L. 221, 117 A 151; State v. Shupe, 86 
Ne DE SO. 89.2) A538. [aril sei oN sli dete 
610, re A 2711; State v. Higgins, 83 
N. L. 43, 83 A 495 [aff 84 N. J. L. 
el ‘87 A 6380]; State v. Ivins, 36 
N. ip Di +2335 State v. Langley, 6 AINE 
J. Misc, 965, 143) (AY 21:7; 

N. M.—Terr, v. Maldonado, 9 N. 
M. 629, 58 P 350. 

N. Y.—Peo. v. Deitsch, 237 N. Y. 
300, 142 NE 670; Peo. v. Garner, 64 


App.. Div. 410; 72 NYS 66 [aff 169 
N. Y. 585, 62 NE 1099]; Baccio v. 
Peo., 41 N. Y. 265; Conkey v. Peo., 1 
Abb. Dec. 408.015. °Panks (Cries Peo. 
v. Brehm, 218 App. Div. 266, 218 NYS 
469; Peo. v. Friedman, 189 App. Div. 
795, 124-NYS 521, 


N. C.—State v. Jeffreys, 192 N. C. 
318, 185 SE 32; State v. Winder, 183 
NG'70.76, 1A SI 53.08 
138 N. C. 686, 50 SE 851. 


N. D.—State v. Johnson, 58 N. D. 
832, 227 NW 560; State v. Werner, 16 
N. D. 83, 112 NW 60. 

Oh.—Allen v. State, 26 Oh. Cir. Ct. 
N. S. 254. 

Okl.—Harmon v, Terr., 9 Okl. 313, 
60 P 115; Dawes vy. State, 34 Okl. 
Cr. 225, 246 P 482; Welch ‘v. State, 
23 Okl. Cr. 74, 212 P 449 [cit Cyc]; 
tN v. State, 9 Okl. Cr. 345,.131 Pb 
953. 

Or.—State v. Matson, 120 Or. 666, 


State v. Stin es, 


Pa.—Com, v. Petritus, 9 Pa. Dist. 
& Co. 565; Com. v. Reinhold, 30. Pa. 
Dist. 734; Com.-v. Bardino, 20 Pa. 
Dist. 473. 


R. I.—State v. Russo, 49 R. I. 305, 
142 A 548. = 


S. C.—State v: Dawson, 88 S. C. 
225, 70 SE 721; State v. Sudduth, 52 
S. C. 488, 30 SE, 408. 


S. D.—State v. Hauser, 46 S. D. 151, 
191 NW 446; State v. Fritz, 44 S. D. 
517, 184 NW 235; State v. Schultz, 
41 S. D. 184, 169 NW 547; State v. 
Apley, 25 S. D. 298, 141 NW 740, 48 
LRANS 269. 


Tex.—Roth v. State, (Cr.) 27 SW 
(2d) _ 188; Hazzard v. State, 111 Tex. 
Crz-589, 15 SW (2d) 638; Reeves v. 
State, i11 Tex. Cr. 89, 10 “SW. (2d) 
90; Bedgood v. State, 109 Tex. Cr. 
104, 3 SW (2d) 99; Taylor v. State, 
106 Tex. Cr. 284, 291 SW 904; Myers 
v. State, 105 Tex. Cr. 426, 289 SW 49; 
Edelen v. State, 103 Tex. Cr. 562, 281 
SW 1078; Grace v. State, 90 Tex. Cr. 
329, 284 SW 541; Jennings v. State, 
80 Tex. Cr. 450, 190 SW 733; Marion 
v. State, 80 Tex. Cr. 478, 190 SW 499; 
Wood v. State, 80 Tex. Cr. 398, 189 
SW 474; Smith v. State, 80 Tex. Cr. 
82, 188 SW 983; Ulmer v. State, 71 
Tex. Cr. 579, 160 SW 1188; Valdez v. 
State, 71 Tex. Cr. 487, 160 SW 341; 
Fuller v. State, 69 Tex. Cr. 534, 154 
SW 1021; Duckétt v. State, 68 Tex. 
Cr. 331, 150 SW 1177; Love v. State, 
68 Tex, Cr. 228, 150 SW 920;. Calli- 
ham v. State, 67 Tex. Cr. 658, 150 
SW 617; Jacobs v. State, 66 Tex. Cr. 
146, 146 SW 558; Rogers v. State, 65 
Tex. Cr, 105, 143 SW 631; Bader v. 
State,'57 Tex. Cr. 293, 122SW.. 555; 
Adams y. State, 52 Tex. Cr. 13, 105 
SW 197; Wells v. State, 43 Tex. Cr. 
451, 67 SW 1020; Roberson vy. State, 
(Cr. A.) 49 SW 398; Reddick v. State, 
35 Tex. Cr. 463, 34 SW 274, 60 AmSR 
56; Sentell v. State, 34 Tex, Cr. 260, 
30 SW. 226. 


Utah.—State v. Christensen, 276 P 
eve State v. Neel, 21 Utah 151, 60 P 
510. 


Vt.—State v. Gile, 93 Vt. 142, 106 
A 829; State v. Carroll, 67 Vt. 477, 32 
A 235; State v. Niles, 47 Vt. 82. 


Va.—Locke v. Com., 149 Va. 447, 
141 SE 118. 


Wash.—State v. Arnold, 144 Wash. 
367, 258 P 20; State v. Aldrick, 97 
Wash. 593, 166 P 1130; State v. Gay, 
82 Wash. 423, 144 P 711; State v. Hol- 
comb, 73 Wash. 652, 132 P 416, 418 
[quot Cyc]; State v. Myrberg, 56 
Wash. 384, 05% PP. 1622. -Stater ye 
Hunter, 18 Wash. 670, 52 P 247. 


W. Va.—State v. Friend, 100 W. Va. 
180, 130 SE 102. 


Wis.—Smits v. State, 145 Wis. 601, 


130 NW 525; Bannen v. State, 115 
Wis. 317, 91 NW 107, 965; Lee vy. 
State, 74 Wis. 45, 41 NW 960; Han- 


non v. State, 70 Wis. 448, 36 NW 1. 
Wyo.—State v. Mau, 285 P 992. 


Eng.—Rex v. Osborne, [1905] 1 K. 
B. 551; Reg. v. Megson, 9 C. & P. 
420, 38 ECL 250, 173 Reprint 894: 
Reg. v. Osborne, Cle M. 622, 41 ECL 
338, 174 Reprint 662; Reg. v. Mercer, 
6 Jur. 243; Reg. v. Rowland, 62 Ji 
P4595 Reg. v. Walker, 2 M. & Rob. 
212,174 Reprint 266; Rex v. Clarke, 
ae Stark, 241, 3 ECL 393, 171 Reprint 


CancuRes v. Riendeau, 10 Que. Q. 
B. 684) (Rex? v. Spuzzum,- 12)5B) Ge: 
291, 12 CanCrCas 287; Rex v. Clarke, 
S8U Nii B, ade EastLR. 327. 


73. Com. v. Cleary, 172 Mass. 175, 
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in fact committed,’* or as evidence of the truth of the 
facts complained of,7* but merely to rebut the infer- 
ence of consent that might be drawn from her si- 
lenee;*® in faet, it has been stated that such evi- 
dence i is not received to corroborate the prosecutrix, 
but rather to support her credibility by meeting any 
possible inference of self-contradiction in her con- 
duet in the absence of a complaint.?7 
may rebut testimony as to the making of a complaint 
by introducing evidence ‘that a complaint was not 


‘made.78 
Voluntary nature. 


2s NE 746, And see cases supra note 


74. Huey v. State, 7 Ga. A, 398, 
66 SE 1023. 


75. State v. Mau, (Wyo.) 285 P 
992; Reg. v. Rowland, 62 J. P. 459; 
Rex v. Hill, 61 Ont. i 645, [1928] 3 
DomLR 736. 

76. Colo.—Dickens y. Peo., 60 
Colo. 141, 152 P 909. 

Ga.—Williams v. State, 15 Ga. A. 


306, 82 SE 938; Huey v. State, 7 
Ga. A. 398, 66 SE 1023. 

Iowa.—State v. Johnson, 152 Iowa 
675, 188 NW 115. 

Wyo.—State v. Mau, 285 P 992. 

Eng.—Reg. v. Rowland, 62 J. P. 
459. , 

Ont.—Rex v. Hill, 
[1928] 2 DomLR 736. 

77. State v. Powers, 181 Iowa 452, 
164 NW 856; State v. Schaeffer, 87 N. 
J. L. 663, 94 A 598; State v. Rodesky, 
86 SN, ds Tay, 220; 90 A “1099. 

78. pouatzee v. State, 20 Ala. A. 
225, 101 S 325. 

79. Cal.—Peo. v. 
103, 72 P 838. 

Tll.—Peo. v. Cappalla, 324 Ill. 
154 NE 451; Peo. v. Moore, 
392, 114 NE 906; Cunningham vy. 
Peo., 210 Ill. 410, 71 NE 389. 

Iowa.—State v. Powers, 181 Iowa 

52,164 NW 856; State v. Dudley, 147 
oe 645, 126 NW 812; State v. Bebb, 
125 Iowa 494, 101 NW 189. 

Md.—-Parker v. State, 67 Md. 329, 
10 A 219, 1 AmSR 387. 

Mo.—State v. Burgess, 259 Mo. 383, 
168 SW 740, 742 [quot Cyc]; State 
v. Pollard, 174 Mo. 607, 74 SW 969. 

Mont.—State v. Peres, 27 Mont. 
358, T1 P 162. 

N. Y.—Peo. v. Deitsch, 237 N. Y. 
300, 142 NE 670; Peo. v. Brehm, 218 
App. Div. 266, 218 NYS 469. 

N. D.—State v. Mackey, 31 N. D. 
200, 153 NE 982. 

Pa.—Com. v. Dorwart, 19 Pa. Dist. 
740. q 

Eng.—Reg. Vv. 
C. 442. 

Can.—Rex v. Spuzzum, 12 B. C. 291, 
12 CanCrCas 287; Rex v. Dunning, 1 
Sask. L. 391. ‘ 

80. Iowa.—State v. Dudley, 
Towa 645, 126 NW 812. 

Kan.—State v. Langston, 106 Kan. 
672, 189 P 153. 

N. M.—State v. Ellison, 19 N. M. 
428, 144 P 10. 

Tex.—Conger v. State, 63 Tex. Cr. 
312, 140 SW 1112. 

Eng.—Rex v. Osborne, [1905] 1 K. 
B. 551, 2 AnnCas 830. 

[a] Thus: (1) If the question 


61 Ont. L. 645, 


Wilmot, 139 Cal. 
11, 


Merry, 19 Cox C. 


147 


Generally, statements made 
in answer to questions or otherwise involuntarily 
elicited do not constitute such a complaint as may 
be shown,*® but it has also been held that the fact 
that it was made in response to questions does not 
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of itself make evidence of it inadmissible.®® 


Time of complaint. 
the complaint must have been made within a rea- 
sonable time of the act complained of.8? 
lapse of time, however, between the commission of 
the crime and the complaint, alone, does not pre- 
clude testimony of a complaint,®* delay in complain- 
ing being explainable by testimony as to the surround- 
ing circumstances, such as intimidation of the prose- 
eutrix by threats or lack of opportunity.** 


Generally, to be admissible, 


The mere 


But if 


the complaint is delayed and no reason for the delay 


merely anticipates a statement which 
complainant is about to make, as 
where a mother asks her daughter 
what is the matter, etc., it is not ren- 
dered inadmissible by ‘the fact that 
the questioner ‘happened to speak 
first. Rex v. Osborne,..[1905] 1 K, 
B. 551, 2 AnnCas 830. (2) Recital of 
the child prosecutrix to her mother 
and others within ten minutes after 
the commission of the rape is volun- 
tary and admissible, although given 
in response to questions. State v. El- 
lison, 19 N. M. 428, 144 P10. (3) In 
a prosecution for the crime of statu- 
tory rape, the fact that some of the 
statements of the eleven-year-old 
child assaulted to the effect that an 
assault had been made were elicited 
by questions did not render the evi- 
dence inadmissible. State v. Langs- 
ton, 106 Kan. 672, 189 P 153. 


81. Peo. v. Guilfoyle, 321 Ill. 
151 NE 596. 


82. Ala.—Beiser v. State, 10 Ala. 
AS 86, 65S (el2; esis [cit eye], 


Ariz.—Trimble v. Terr., 8 Ariz. 273, 
Tie 9323 


Conn.—State v. Sebastian, 81 Conn. 
1, 69 A 1054. 


Ga.—Wilkie v. 


93, 


State, 159 Ga. 559, 


1126 SE 383. 

Ill.—Peo. v. Mason, 301 Ill. 370, 133 
|NE 767. 

Iowa.—State v. Vochoski, 170 Iowa 
246, 150 NW 53; State v. Dudley, 
147 Towa 645, 126 NW 812; State v. 


Bebb, 125 Towa 494, 101 NW 189; 
State v. Peterson, 110 Iowa 647, 82 
NW 329 

Tia State v. McCoy, 109 La. 682, 
Sen as) RU 

Me.—State v. Mulkern, 85 Me. 106, 
26 A 1OLT7. 


Mass.—Com. v. Cleary, 
175, 51 NE 746. 


Mich.—Peo, v. Werner, 221 Mich. 
123, 190 NW 652. 

Minn.—State vy. Reid, 39 Minn. 277, 
39 NW 796. 

Mo.—State v. Catron, 
296 SW 141. 

Mont.—State v. Peres, 27 Mont. 358, 
TieP 162. 

N. J.—State v. Schaeffer, 87 N. J. 
L. 6638; 94: A 598. 


172 Mass. 


317 Mo. 894, 


N. Y.—Higgins v. Peo., 58 N. Y. 
Se : 
N. D.—State v. Mackey, 31 N. D. 


200, 153 NW 982, 984 [quot Cyc]. 
R. I.—State v. Pearson, 49 R. I. 
386, 143 A 413. 
S. D.—State v. Fritz, 44 S. D. 517, 
184 NW 235. 
Tenn.—Hill v. State, 5 Lea 725. 
Tex.—Stockton v. State, 80 Tex. Cr. 
521, 192 SW 236; Pettus v. State, 58 
Tex, Cr. 546, 126 SW 868, 187 AmSR 


is shown, the complaint, having no force as corrobo- 
ration, 1s not admissible.**4 
[§ 91] (2) Particulars or Details. 
diversity of opinion as to whether the particulars or ~ 
details of the prosecutrix’s complaint are admissible 


There is some 


978; Sentell v. State; 
260, 30 SW 226. 


Vt.—State v. Niles, 47 Vt. 82. 


Wash.—State v. Myrberg, 56 Wash. 
384, 105 P 622. 


Eng.—Reg. v. Rush, 60 J. P. 777. 


34" Tex, Cr. 


83. See infra § 93. 

84. Ark.—Bridger v. State, 122 
Ark. 391, 183 SW 962. 

Cal.—Peo. v. Lambert, 120 Cal. 170, 
52 P 307; Peo. v. Corey, 8 Cal. A. 720, 
97. 907. 


Cale. Pith ise Peo., 30 Colo. 298, 
70 P4 


DD; Pt v. U. S., 20 App. 559. 


Ga.—Lowe v. State, 97 Ga. 792, 25 
SE 676. 


Ida. tees v. Garney, 45 Ida. 768, 
265 P 6 " 
Iowa. vel fe v. John, 188 Iowa 494, 
Si NW 280; State v. Hussey, 7 Iowa 

Ky.—Baker v. 
211 SW 556. 


Mich.—Peo. v. 


Com., 184 Ky. 207, 


Corder, 244 Mich. 
274, 221 NW 309; Peo. v, Black, 231 
Mich. 48, 203 NW 856; Peo. vy. Dun- 
can, 104 Mich. 460, 62 NW 556. 


Minn.—State vy. Roth, 188 NW 50. 


Miss.—Simmons v. State, 105 Miss. 
48, 61 S 826 


Mo. =State v. Parsons, 285 SW 412. 


Nebr.—Richards vy. State, 86 Nebr. 
1%, <4 NW 1027. 


N. M.—Mares v. Terr., 10 N. M. 770, 
65 P 165. 


N. Y.—Peéo. Flaherty, 162 N. Y. 
532, 57 NE 73; “Bao! v. O’Sullivan, 104 
N. Y. 481, 10 NE 880, 58 AmR 530; 
Baccio v. ’Peo., 41 N. Y. 2608 ReOt Va 
Loftus, 58 Hun 606 mem, 11 NYS 905 
mem. 


N. D.—State v. Mackey, 31 N. D. 
200, 153 NW 982, 984 [quot Cyc]. 


Oh.—Dunn v, State, 45 Oh. St. 249, 
12 NE 826. 


a Pa.—Com. v. Dorwart, 19 Pa. Dist. 


Tex.—Martinez v. State, 96 Tex. Cr. 
138, 256 SW 289; Villafranco v. State, 
84 Tex. Cr. 195, 206 SW 357. 


Wash.—State v. Griffin, 
bol, S6AP. 95. 


[a] TIllustration.—On the trial of 
an indictment against a priest for 
rape, alleged to have been committed 
upon his domestic servant, evidence 
of a disclosure made by the servant 
to another priest eleven months after 
the occurrence, the only excuse for 
the delay in making the disclosure be- 
ing that defendant told her that it 
was a sin to tell on a priest, and that 
she would go to hell or purgatory if 
she did, is not admissible in confirma- 
tion of her testimony on the trial. 
Peo. v. O’Sullivan, 104 N. Y. 481, 16 
NE 880, 58 AmR 530. 
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in evidence,®*® and as to what testimony concerns 
merely the fact of the complaint as distinguished 
Although, in a few jurisdic- 
tions, the courts permit the particulars of the com- 
plaint to be given in evidence in the first instance to 
corroborate the female’s testimony,®* by the great 
weight of authority, evidence of the female’s com- 


from its contents.®® 


85. See infra text and notes 87-90, 
98-99. 
86. 


87. 


See infra text and notes 91-97. 


Conn.—State v. Sebastian, 81 
Conn. 1, 69 A 1054; State v. Byrne, 47 
Conn. 465; State v. Kinney, 44 Conn. 
153, 26 AmR 436. 


Hawaii.—Terr. v. Schilling, 17 Ha- 
wali 249. 


Oh.—Hornbeck y. State, 35 Oh. St. 
277, 35 AmR 608; McCombs v. State, 
8 Oh. St. 643; Laughlin v. State, 18 
Oh..99, 51 AmD 444; Johnson v. State, 
17 Oh. 593; Allen v. State, 26 Oh. Cir. 
St NS. 254. 


Tenn.—Hill v. State, 5 Lea 725; 
Phillips v. State, 9 Humphr. 246, 49 
AmD 709. 


Can.—Rex v. Riendeau, 10 Ove. Q. 
B. 584. 


88. Ala.—Gaines v. State, 167 Ala. 
70, 52 S 643; Sanders v. State, 148 Ala. 
603, 41 S 466; Posey v. State, 143 Ala. 
54, 38 S 1019; Oakley v. State, 135 
Ala, 1b, eoo ws os) sbray va otateaLek 
Ala. 46, 31 S 107; Griffin v. State, 76 
Ala. 29; Lacy v. State, 45 Ala. 80; 
Leoni v. State, 44 Ala. 110; Curry v. 
State, 23 Ala. A. 140, 122°S 303; Tay- 
lor v. State, 20 Ala. A. 161, 101 S 160; 
Green v. State, 19 Ala. A. 239, 96 S 
651; Marshall v. State, 18 Ala. A. 46, 
88 S 369; Brooks v. State, 8 Ala. A. 
277, 62 S 569 Raas on other grounds 
185 Ala. 1, 64 S 295]. 


Ariz.—Terr. v. Kirby, 3 Ariz. 288, 28 
PPE SA. 


Ark.—Hamer y. State, 104 Ark. 606, 
150 SW 142; Skaggs v. State, 88 Ark. 
62, 113 SW 346, 16 AnnCas 622; Wil- 
liams v. State, 66 Ark. 264, 50 SW 
517; Pleasant v. State, 15 Ark. 624. 


Cal.—Peo. v. Scalamiero, 143 Cal. 
343, 76 P 1098; Peo. v. Wilmot, 139 
Cal. 103, 72 P 838; Peo. v. Figueroa, 
134 Cal. 159, 66 P 202; Peo. v. Lam- 


bert, 120 Cal. 170, 52 P 307; Peo. vy: 
Stewart, 97 Cal. 238, 32 P 8; Peo. v. 
Tierney, 67 Cal. 54, 7 P 37;. Peo. v. 


Mayes, 66.Cal. 597, 6 P 691, 56 AmR 
126; Peo. v. Graham, 21 Cal. 261; Peo. 
Vv. Branch, 77 Cal. A. 384, 246 P 811; 
Peo. v. Hwing, qi -Cal. A. 138, oy Pp 
917; Peo. v. Avila, 50 Cal. A. 228, 194 
P 768; Peo. v. Porter, 48 Cal. A. 237, 
191 P 951; Peo. v. Lopez, 33 Cal. A. 
530, 165 P 722; Peo. v. Prietz, 32 Cal. 
A. 727, 164 P 13; Peo. v. Gonzalez, 6 
Cal. A! 20D, On P1013. 


Colo.—Dickens v. Peo., 60 Colo. 141, 
ee P 909. 


C.—Harris v. U. S., 50 App. 139, 
269. Fed. 481. 

Fla.—Ellis v. State, 25 Fla. 702, 6 
S 768. 

Ga.—Getting v. State, 166 Ga. 160, 
142 SE 685; Thomas v. State, 144 Ga. 
298, 87 SE 8; Lowe v. State, 97 Ga. 
792, 25 SH 676; Stephen vy. State, 11 
Ga. 225; Jackson v. State, 20 Ga, A. 
21, 98 SE 230; Huey v. State, 7 Ga. 
A. 398, 66 SE 1023. 


Ida,—State v. Garney, 45 Ida. 768, 
265 P 668;—State v. Andrus, 29 Ida. 1, 
156 P 421, 424 [quot Cyc]; State v. 
Fowler, 13 Ida. 317, 89 P 757; State 
v. Harness, 10 Ida. 18, 76 P 788. 


Ill:—Peo. v. Rotello, 339 Ill. 448, 171 
NE 540; Peo. v. Cappalla, 324 Ill. 11, 
154 NE 451; Peo. v. Guilfoyle, 321 
Til, 93; 151 NE 596; Peo. v. Romano, 
306 Ill. 502, 188 NE 169; Peo. v. Marx, 
291 Ill. 40, 125 NE 719; Peo. v. Hamil- 
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ton, 268 Ill. 390, 109 NE 329; Peo. v. 
Weston, 236 Ill. 104, 86 NE 188; Ste- 
vens v. Peo., 158 Ill. 111, 41 NE 856; 
Bean v. Peo., 124 Ill. 576, 16 NE 656. 


Ind.—Messel v. State, 176 Ind. 214, 
95 NE 565; Pulley v. State, 174 Ind. 
542, 92 NE 550; Thompson vy. State, 38 
Ind. 39; Weldon v. State, 32 Ind. 81. 


Iowa.—State v. Powers, 181 Iowa 
452, 164 NW 856; State v. Symens, 
133° Iowa 113, 115 NW 878; State v. 
Barkley, 129 Towa 484, 105 NW 506; 
State v. Baker, 106 Iowa 99, 76 NW 


509; State v. Clark, 69 Towa 294, 28 
reas 606; State v. Richards, 33 Iowa 
0. 


Kan.—State v. Langston, 106 Kan. 
672, 189 P 153; 154 [eit Cyell~ State v. 
Hoskinson, 78 Kan. 183, 96 P 138; 
O09. v. Daugherty, 63 Kan. 473, 63 P 


y.—Meade v. Com., 214 Ky. 88, 
28d Sw 781, 782. [cit Cyc]. 


La.—State v. Cole, 145 La. 900, 83 
S 184; State v. Langford, 45 La. Ann. 
1177, 14 S 181, 40 AmSR 277; State v. 
va tae 38 La. Ann, 618, 58 AmR 


ane v. Mulkern, 85 Me. 106, 
26 A 1017. 


vi ate v. Tobin, 230 Mich. 214, 
202 NW 999; Peo. v. Ayres, 195 Mich. 
274, 161 NW 870; Peo. v. Marrs, 125 
Mich. 376, 84 NW 284; Peo. v. Hicks, 
98 Mich. 86, 56 NW 1102. 


Minn.—State v. Gandel, 173 Minn. 
305, 217 NW 120; State v. Ingraham, 
118’ Minn. 13; 136 NW 258; State v. 
Reid, 39 Minn. 277, 39 NW 196; State 
v. Shettleworth, 18 Minn. 208. 


Miss.—Clark v. State, 124 Miss. 
87 S 286; Frost v. State, 100 Miss. 
oS 221; Frost v. State, 94 Miss. 
47 S 898; Jeffries v. State, 89 Miss. 
42 S 801; Dickey v. State, 86 Miss. 
525, 38 sg 776; Anderson v. State, 82 
Miss. 784, 35 § 202; Ashford v. State, 
81 Miss. 414, 33 S 174. 


Mo.—State v. Parsons, 285 SW 412; 
State v. Burgess, 259 Mo. 383, 168 SW 
740; State v. Lawhorn, 250 Mo. 293, 
157 SW 344; State v. Bateman, 198 
Mo. 212, 94 Sw 843; State v. Pollard, 
174 Mo. 607, 74 SW 969; State v. 
Warner, 74 Mo. 83; State v. Jones, 61 
Mo. 232. 


Nebr.—Dodson v. State, 228 NW 
859; Krug v. State, 116 Nebr. 185, 216 
NW 664; Witty v. State, 105 Nebr. 
411, 181 NW 164; Rhoades v. State, 
102’ Nebr. 750, 169 NW 433; Flender- 
son v. State, 85 Nebr. 444, 123 NW 
459, 26 LRANS 1149; State v. Meyers, 
46 Nebr. 152, 64 NW 697, 37 LRA 423; 
Wood v. State, 46 Nebr. 58, 64 NW 
355; Oleson v. State, 11 Nebr. 276, 9 
NW 38, 38 AmR 3866. 

Nev.—State v. Campbell, 
122, 17 P 620: 


N. J.—State v. Ivins, 36 N. J. L. 233; 
mw v. Langley, 6 N. J. Misc. ae, 143 


N. M.—Terr. v. Maldonado, 9 N. M. 
629, 58 P 350. 


20 Nev. 


N. Y.—Peo. v. Deitsch, 287 N. Y. 
oon vids ae 670; Baccio vy. Peo., 41 
Y, Peo. v. Brehm, 218 App. 


Div. D66° 18 NYS 469; Peo. v. Fried- 
man, 139 App. Div. 795, 124 NYS 521; 
Peo. v. McGee, 1 Den. 19. 

N. C.—State v. Freeman, 100 N. C. 
429, 5 SE. 921. 


N. D.—State v. Johnson, 58 N. D.!S 38, 16 AmSR 48; 


ns OF 


plaint must be confined to the bare fact that the com- 
plaint was made, the details or particulars of the com- 
plaint not being admissible as substantive testi- 
mony,®® unless such details are admissible as part of 
the res gestw,°® or under other rules of evidence.®° 
However, the cireumstances under which the com- 
plaint was made may be shown;°! the nature of the 


832, 227 NW 560; State v. Werner, 16 
N. D. 83, 112 NW 60. 


Okl.—Harmon vy. Terr., 5 Okl. 368, 
49 P 55; Dawes v. State, 34 Okl. Cr. 
225, 246 P 482; Welch v. State, 23 Okl. 
Cr. 74, 212 P 449 [cit Cyc]; Bouie v. 
State, 9 -Okl.. .Cr./345,-131 P 953, VObb 
Lquot Cyc]. 

Or.—State v. Matson, 120 Or. 666, 
253 P 527; State v. Sargent, 32 Or. 
110, 49 P 889. / 


Danes v. Reinhold, 30 Pa. Dist. 


ager v. Dawson, 88 S. C. 225, 
70 “Sn 7 


Ss. ae Hauser, 46 S. D. 151, 
191 NW 446; State v. Schultz, 41 § 
D. 184, 169 NW 547. 


Tex.—Pefferling v. State, 40 Tex. 
486; Hazzard v. State, 111 Tex. Cr. 539, 
15 Sw (2d) 638; Bedgood v. State, 109 
Tex Cr: 104, 3 SW (2d) 99; Myers v. 
State, 105 Tex. Cr. 426, 289 SW 49: 
Stringer v. State, 102 Tex. Cr. 333; 278 
SW 208; Wood v. State, 80 Tex. Cr 
398, 189 SW 474; Smith v. State, 80 
Tex. Cr. 82, 188 SW 983; Douglas v. 
State, 73 Tex. Creoeo; 165 SW 933; 
Ulmer v. State, 71 Tex. Cry 579; 1 160 
SW 1188; Calliham v. State, 67 Tex. 
Cr. 658, 150 SW 617; Cowles v. State, 
51 Tex. Cr. 498, 102 SW 1128; Kearse 
v. State, (Cr.) 88 SW 363; Reddick v. 
State, 35 Tex. Cr. 463, 34 SW 274, 60 
AmSR 56; Bruce v. State, 31 Tex. 
Cr. 590, 21 SW 681; Rippey v. State, 
29 Tex. A. 37, 14 SW 448; Fulcher v. 
State, 28 Tex. A. 465,13 SW 750; Rus- 
ton v. State, 4 Tex. A. 432. 


Utah.—State v. Christensen, 276 P 
eran State v. Neel, 21 Utah 151, 60 P 


Vt.—State v. Willett, 78 Vt. 157, 62 
A 48; State v. Carroll, 67 Vt. 477, 32 
A 235; State v. Niles, 47 Vt. 82. 


Wash.—State v. Arnold, 144 Wash. 
367, 258 P 20; State v. Aldrick, 97 


Wash, 593, 166 P 1130; State v. Hol- 


comb, 73 Wash. 652, 132 P 416, 418 
[quot Cyc]; State v. Griffin, 43 Wash. 
591,°86 P 951; State v. Hunter, 18 
Wash. 670, 52 P 247. 


W. Va.—State v. Straight, 102 W. 
Va. 361, 135 SHri63, 164 [Leit) Cycl: 
State v. Friend, 100 W. Va. 180, 130 
SE 102; State v. Harrison, 98 W. Va. 
227, 127 SE 55, 58 [quot Cyc]; State 
Vv, Peck, 190. W.. ‘Va. 272; 7L10tSEe Wo; 


717 [quot Cyc]. 


Wis.—Smits v. State, 145 Wis. 601, 
130 NW 525; Lee v. State, 74 Wis. 45, 
41 NW 960. 

Wyo.—State vy. Mau, 285 P 992. 

Eng.—Reg. v. Lillyman, [1896] ae 
Q. B. 167; Reg. v. Osborne, C. & M 
622, 41 HCL 338, 174 Reprint 662; 
Reg. v. Guttridges, OU Ce GomP naga 38 
ECL 279, 173 Reprint 916; Reg. v. 
Megson, 9c. &P. 418, 38 ECL 249° “173 
Reprint 893; Reg. v. Rowland, 62) te 
P. 459; Reg. v. Mercer, 6 Jur. 243; 
Reg. v. Walker, 2 M. & Rob. 212, 174 
Reprint 266; Rex v. Clarke, 2 Stark. 
241, 8 HCL 398, 171 Reprint 633. 

Can.—Reg. v. Graham, 81 Ont. 77. 

[a] Letter of the prosecutrix in 
which she details the facts of the al- 
leged offense is not admissible. State 
v. Clark, 69 Iowa 294, 28 NW 606. 


89. See infra text and note 1. 
90. See infra text and notes 2-3. 


91. Barnes v. State, 88 Ala. 204, 7 
Peo. v. Brehm, 218 


Sw 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 91] 


complaint may be shown, although it involves par- 
ticulars to some extent;®? and there is authority that 
the female’s statement that the intercourse was by 
force and against her will is admissible.®? 
some courts hold that the female’s statements identi- 
fying or deseribing defendant are admissible,®* the 
weight of authority considers this as a detail of the 
contents of the complaint which cannot be shown;°® 
and the female’s statements as to the place of the 
commission of the offense are inadmissible.°® 


App. Div. 266, 218 NYS 469; Fuller 
v. State, 69 Tex. Cr. 534, 154 SW 1021; 
Conger v. State, 63 Tex. Cr. 312, 140 
SW 1112: Bader v. State, 57 Tex. Cr. 
293, 122 SW 555. 

92. Ala.—Brooks v. State, 8 Ala. A. 
277, 62 S 569 [rev on other grounds 
185 Ala. 1, 64 S 295]. 

Ariz.—Sage v. State, 
HOS Pea aa. 

Del.—State v. Brewer, 31 Del. 363, 
114 A 604. 


Iowa.—State v. Powers, 181 Iowa 
452, 164 NW 856; State v. Johnson, 
152 Iowa 675, 133 NW 115; State v. 
Symens, 138 Iowa 113, 115 NW 878. 

Kan.—State y. Langston, 106 Kan. 
S725 189 P 153; 154 [eit Cyel. 

Md.—Blake v. State, 157 Md. 75, 145 
A 185. 

Nebr.—Krug v. State, 116 Nebr. 185, 
216 NW 664. 

IN. J. State vo Husgins, 83 N. J. LL: 
43, 88 A 495 [aff 84 N. J. L. 254, 87 A 
630]. 


22 Ariz; 151, 


S. C.—State v. Dawson, 88 S. C. 225, 
70 SE 721. 

Tex.—Bader v. State, 
293, 122 SW 555. 


Wis.—Proper v. State, 85 Wis. 615, 
55 NW 1085. 

Wyo.—State v. Mau, 285 P 992. 
Eng.—Reg. v. Mercer, 6 Jur. 243. 
State v. Symens, 138 Iowa 113, 
115 NW 878; State v. Barkley, 129 
Iawa 484, 105 NW 506; State v. Peter- 
son, 110 Iowa 647, 82 NW 329; State 
v. Hutchinson, 95 Iowa 566, 64 NW 
610; State v. Cook, 92 Iowa 483, 61 
NW 185; State v. ‘Mitchell, 68 Iowa 
116, 26 NW 44; Brown v. Peo., 36 

Mich. 208. 
94. Conn.—State v. 
Conn. 1, 69 A 1054. 


Fla.—BEllis v. State, 25 Fla. 702,658 
768. 

Iowa.—State v. Symens, 138 Iowa 
113, 115 NW 878; State v. Barkley, 
129 Iowa 484, 105 NW 506; State v. 
Peterson, 110 Iowa 647, 82 NW 329; 
State v. Hutchinson, 95 Iowa 566, 64 
NW 610; State v. Cook, 92. Iowa 483, 
61 NW 185; State v. Watson, 81 Iowa 
380, 46 NW 868; eae v. Mitchell, 68 
Towa 116, 26 NW 4 

Mich.—Brown v. cone 386 Mich. 203. 


Nebr.—Welsh vy. State, 60 Nebr. 101, 
82 NW 368. 

Oh.—Burt v. State, 23 Oh. St. 394. 

Or.—State v. Whitman, 72 Or. 415, 
143) P 119 Lauot Cyl: 

Vt.—State v. Carroll, 67 Vt. 477, 32 
A 235. 

Can.—Rex v. Riendeau, 10 Que. Q. B. 
584. 

95. Ala.—Gaines v. State, 167 Ala. 
70, 52 S 643; Posey v. State, 143 Ala. 
54 38 S 1019; Oakley v. State, 135 
Ala. 15, 30 5 23; Bray v. State, 131 
Niet 2iGpe ail 3} 107; Griffin v. State, 76 
‘Ala. 29. 

Cal.—Peo. v. Avila, 50 Cal. A. 
194 P 768; Peo. v. Porter, 48 Cal. A. 
237, 191 P 951; Peo. v..Prietz, 32 Cal. 
AC 027, 164, Bhs: 

Ga.—Stephen vy. State, 11 Ga. 225. 

Ida.-——-State v. Black, 36 Ida. 27, 208 
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Sebastian, 81 


228, 
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admissible? 
Although 


Kyi- | prosecutrix has 


P 851; 
Pat 


Ill.—Peo. v. Rotello, 
171 NE 540; Peo. v. Cappalla, 324 Ill. 
11, 154 NE 451; Peo.: v. Guilfoyle, 
ozo Tl, 98.) oN Be 596 Pent av. 
Hamilton, 268 Ill. 390, 109 NE 329; 
Peo. v. Weston, 236 Tl. 104, 86 NE.188; 
Pe he Vv. Peo., 158 Ill. rls 41 NE 


Ind.—Pulley v. State, 174 Ind. 542, 
ee 550; Thompson v. State, 38 
n 


Kan.—State v. 


State v. Fowler, 13 Ida. 317, 89 
339 Ill. 448, 


Hoskinson, 78 Kan. 
183, 96 P 138; State v. Daugherty, 63 
Kan. 478, 65 P 695. 


La.—State v. peat 38 La. Ann. 
618, 58 AmR 20 


Minn.—State v. Ae ae 118 Minn. 
13,. 136 NW 258; State v. Shettle- 
worth, 18 Minn. 208. 


Miss.—Jeffries v. State, 89 Miss. 643, 
42 S 801; Anderson v. State, 82 Miss. 
784, 35 S 202; Ashford v. State, 81 
Miss. 414, 33 S 174. 


Nebr.—Dodson v. State, 228 NW 
859; Henderson y. State, 85 Nebr. 444, 
123 NW 459, 26 LRANS 1149. 


N. Y.—Peo. v. Clemons, 37 Hun 580. 


Or.—State v. Whitman, 72 Or. 415, 
143 P 1121 [quot Cyc]. 


Tex.—Reddick v. State, 35 Tex. Cr. 
463, 34 SW 274, 60 AmSR 56; Sentill 
v. State, 34 Tex. Cr. 260, 30 ‘SW 226; 
Johnson v. State, 21 Tex, A, 368, 17 
SW 252. 


Vt.—State v. Willett, 78 Vt. 157, 62 
A 48; State v. Niles, 47 Vt. 82. 


Wash.—State v. 
591, (86 21951. 


Eng.—Reg. v. Megson, 9 C. & P. 420, 
38 ECL 250, 173 Reprint 894; Reg. v. 
Osborne, C. & M. 622, 41 ECL 338, 174 
Reprint 662, 

96. EFrost v. State, 100 Miss. 796, 
57S 221; Villafranco v. State, 84 Tex. 
Cr. 195, 206 SW 357; Reg. v. Mercer, 
6 Jur. 243. But see Duckett v. State, 
GSE Rexe Cra sol.) lols Wield at eve 
dence that the prosecutrix pointed out 
to her father and the sheriff the 
place where she claimed accused as- 
saulted her is competent). 

97. Ala.—Brooks v. State, 8 Ala. A. 
207, 62.8 569. [rev 185 Ala. 1; 64 8 
PANNE f 

Dak.—Terr. v. Godfrey, 6 Dak. 46, 
50 NW 481. 

Ga.—Wilkie v. State, 159 Ga. 559, 
126 SE 383. : 

Ind.—Polson vy. State, 137 Ind. 519, 
Bor NE 07 

Iowa.—State v. Powers, 181 Iowa 
452, 164 NW 856; State v. Baker, 106 


Griffin, 43 Wash. 


| lowa 99, 76 NW 509; State v. Hutchin- 


son, 95 Towa 566, 64 NW 610. 

Mo.—State v. Conrad, 14 SW (2d) 
608. 4 

Nebr.—Dunn v. State, 58 Nebr. 807, 
79 NW 719. 

N. C,—State AB aMLOpte omens 133: N. 
@, 747, 111 SH 173. 

S. G.—State v. Sudduth, 52 S. C. 
488, 30 SE 408. 

Tex.—Adams v. State, 53 Tex. Cr, 
i335 JOB. TSI NS eer 

Vt.—State v. Bedard, 65 Vt. 278, 26 
Amado. 
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dence of expressions or complaints of pain by the 
prosecutrix, and of where she located the pain, is 
Some courts hold that the particulars . 
of the complaint are admissible where the prosecu- 
trix is of tender years;°® but the weight of authority 
is to the contrary.®® 
immediately after the commission of the offense, the 
particulars or details stated are admissible as part 
of the res geste.+ 


Where the complaint is made 


Too, where the testimony of the 
been impeached, the particulars or 


Wis.—Hannon v. State, 70 Wis. 448, 
386 NW 1. 


98. State v. Langston, 106 Kan. 672, 
L389 P e158; 64 cit Cycle. Peosewe 
Marrs, 125 Mich. 376, 84 NW 284; 
Peo. v. Glover, 71 Mich. 303, 38 NW 
874; Peo, v. Gage, 62 Mich. 271, 28 
NW 835, 4 AmSR 854; State- v. 
Whitman, 72 Or. 415, 143 P 1121 [quot 
Cyc]; Bannen v. State, 115 Wis. 317, 
91 NW 107, 965; Proper v. State, 85 
Wis. 615, 55 NW 1035. 


99. Cal.—Peo. v. Wilmot, 139 Cal. 
103, 72 P 838; Peo. v. Gonzalez, 6 Cal. 
A255, a0 Eels. 


Ind.—Weldon v. State, 32 Ind. 81. 


Kan.—State v. Hoskinson, 78 Kan. 
183, 96 P 138; State v. Daugherty, 63 
Kan. 473, 65 P 695. 


Minn.—State v. Rothi, 152 Minn. 73, 
188 NW 50. 


N. Y.—Peo. v. McGee, 1 Den. 19. 


Or.—State v. Whitman, 72 Or. 415, 
143 P 1121 [quot eels State v. Sar- 
ee 32 Or. 110, 49 P) 8389; 


g.—Reg. v. Guttridges, 9 C. & P. 
aah 38 ECL 279, 173 Reprint 916. 


[a] Thus the statement of the 
child, made several days afterward, 
giving details of the alleged offense, 
in response to inquiries made by an 
officer for the purpose of formulating 
a complaint for defendant’s arrest, 
and which are not the spontaneous or 
natural expressions of injured sen- 
sibilities, should not be admitted. 
138. v. Hoskinson, 78 Kan. 183, 96 P 


Ala.-—Barnes v. o Lake 88 Ala. 


208, 7 S 38, 16 AmSR 4 


Ark.—Skaggs v. ae 88 Ark. 62, 
113 SW 346, 16 AnnCas 622; Williams 
v. State, 66 Ark. 264, 50 SW 517. 


Cal:—Peo. -v. “Adams, 9)2) Cal.) Ay 6; 
267 P 906; Peo. v. Brianchino, '5 Cal. 
AS 638; 91 Peri 


iDE Ga Harriss Vi US... 50 Appa so} 
269 Fed. 481; Snowden v. U. SS 3 
App. 89. 


Ga.—McMath v. State, 55 Ga. 303; 
Jackson v. State, 20 Ga. A. 721, 93 SH 
230% 


Ida.—State v. Harness, 10 Ida. 18, 76 
BeWsss 


Iowa.—State v. Novak, 151 Iowa 
536) 132 NW 26; State v. Andrews, 130 
Towa 609, 105 NW 215; State v. Cook, 
92 Iowa 483, 61 NW 185; MecMurrin v. 
Rigby, 80 Towa 322, 45 NW 877. 


Ky.—Meade v. Com. 214 Ky.’ 88, 
282 SW 781, 782 [cit Cyc]; Philpot 
v. Com., 5 KyL 862. 

La.—State v. Peter, 14 La. Ann. 521. 


Mich.—Peo. v. Harrington, 186 Mich. 
482, 152 NW 1068; Peo. v. Rich, 133 
Mich. 14, 94 NW 875; Peo. v. Marrs, 
125 Mich. 376, 84 NW 284; Peo. v. 
Goulette, 82 Mich. 36, 45 NW. 1124; 
Peo. v. Glover, 71 Mich. 303, 38 NW 
874; Peo. v. Gage, 62 Mich. 271, 28 
NW 835, 4 AmSR 854; Peo. v. Brown, 
53 Mich. 531, 19 NW 172. 

Minn.—State v. Krantz, 138 Minn. 
114, 164 NW 579. 

Mo.—State v. Gilreath, 267 SW 881; 
State v. Pollard, 174 Mo. 607, 74 SW 
969. 

Nebr.—Rhoades v. State, 102 Nebr. 
750, 169 NW 433; Henderson v. State, 
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details of her complaint are competent by way of 
corroboration of her testimony or they may be 
brought out by defendant .on cross-examination ;7 
and if defendant, on cross-examination, brings out a 
portion of the particulars, the rest may be brought 


out by the state.® 


[§ 92] (3) Effect of Incapacity or Failure of 
Prosecutrix To Testify. Generally, the failure of the 
prosecutrix to testify precludes evidence of a com- 
plaint made by her, since such evidence is usually 
admitted to corroborate her testimony.* 
however, the prosecutrix is incompetent to testify by 


eer 444, 123 NW 459, 26 LRANS 


N. C.—State v. Jeffreys, 192 N. C. 
318, L385 "SH" 32: 


N. D.—State v. Mackey, 31 N. D. 
200,,153 NW 982, 984 [quot Cyc]; 
State v. Apley, 25 N. D. 298, 141 NW 
740, 48 LRANS 269; State v. Werner, 
16 N. D. 88, 112 NW 60. 


' Or.—State v. Matson, 120 Or. 666, 
253 P 527. 


} poe ot v. Bardino, 20 Pa. Dist. 
73. 


Porto Rico.—Peo. 
Porto Rico 11. 


R. I.—State v. Fitzsimon, 18 R. I. 
236, 27 A 446, 49 AmSR 766. 


Tex.—Bedgood v. State, 
Cr. 104, 3 SW. (2d) 99; Boatwright Vv. 
State, 94 Tex. Cr: 87, 249 SW 1075; 
Mcintosh v. State, 85 Tex. Cr. 417, 
213 SW 659; Jennings v. State, 80 
Tex. Cr. 450, 190 SW 733; Watkins v. 
State, 78 Tex. Cr. 65, 180 SW 116; 
Valdez v. State, 71 Tex. Cr. 487, 160 
SW 341; Fuller v. State, 69 Tex. Cr. 
534, 154 SW 1021; Thomas v. State, 
47 Tex. Cr. 534, 84 SW 823, 122 AmSR 
675; Kenney v. State, (Cr.) 79 SW 
817, 65 LRA 316; Croomes v. State, 40 
Tex. Cr. 672, 51 SW 924, 538 SW 882; 
Sentell v. State, 34 Tex. Cr. 260, 30 
SW 226; Castillo v. State, 31 Tex. Cr. 
145, 19 SW 892, 37 AmSR 794. 


- Utah.—State v. Christensen, 276 P 


v. Anglada, 20 


109 Tex. 


163;. State v. Imlay, 22 Utah 156, 61 
P 557; State v. Neel, 21 Utah 151, 60 
P 510. 


. Wash.—State v. Holcomb, 73 Wash. 
652, a P 416, 418 [quot Cyc]. 


W. Va.—State v. Straight, 102 W. 
Va. 361, 7136 SE 1638, 164 [cit Oyc]. 


Eng.—Reg. v. Wood, 14 Cax C. C. 
‘46; Reg. v. Eyre, 2 F. & F. 579, 175 
Reprint 1195. 


Can.—Reg. v. menor: 9 Que. Q. B. 
147 [aff 10 Que. Q. B. 584]. 


Res geste generally see Criminal 
Law ve 1114-1121. 


2. Ala.—Barnett v. State, 83 Ala. 
40, 3 S 612; Griffin v. State, 76 nae 
29. 


Ark.—Sexton v. State, 91 Ark. 589, 
121 SW 1075; Skaggs v. State, 88 Ark. 
62, 113 SW 346, 16 AnnCas 632; Wil- 
liams v. State, 66 Ark. 264, 50 Sw 617; 
Pleasants v. State, 15 Ark: 624. 


Cal.—Peo. v. Mayes, 66 Cal. 597, 6 
P 691, 56 AmR 126. 


Conn.—State v. Kinney, 44 Conn. 
153, 26 AmR 436, 954; State v. De 
Wolf, 8 Conn. 93, 20 AmD 90. 

De C:—Harris sv. U.S: 50 VApp.1189, 
269 Fed. 481. 

Ga.—Jackson v. State, 
721, 93 SE 230. 

Ida.—State v. Andrus, 29 Ida. 1, 156 
P 421, 424 [quot Cyc]. 

Ill.—Stevens v. Peo., 158 Ill. 111, 41 
NE 856. 

Ind.—Thompson v. State, 
Ss 


20 Ga. A. 


38 Ind. 


172 Mo. 518; 
232. 
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the contrary.® 


Particulars or details. 


[§§ 91-92 


reason of youth or imbecility, her failure to testify 
has been held no ground for exeluding evidence that 
she made complaint;® but there is also authority to 


Where the particulars or 


details of a complaint are regarded as admissible in 


fy 


Where, 
missible.? 


Iowa.—State v. Peterson, 110 Iowa 

, 82 NW 329; State v. Hutchinson, 
95 Iowa 566, 64 NW 610; State v. 
Clark, 69 Iowa 294, 28 NW 606. 


Ky.—Meade v. Com., 214 Ky. 88, 282 
SW 781, -782 [cit Cyc]. 

La.—State v. McCoy, 109 La. 682, 
338 S-730; State v. Langford, 45 La. 
Ann. 1177, 14 S 181, 40 AmSR 277. 


Mo.—State v. Lawhorn, 250 Mo. 293, 
157 SW 344; State v. Bateman, 198 
Mo. 212, 94 SW 843; State v. Hatfield, 
State v. Jones, 61 Mo. 


Nebr.— Witty v. State, 105 Nebr. 411, 
181 NW 164; Wood v. State, 46 Nebr. 
58, 64 NW 355; Oleson v. State, 11 
Nebr. 276, 9 NW 38, 38 AmR 366. 

Nev.—State v. Campbell, 20 Nev. 
122,17; P 620. 

N. M.—Terr. v. Maldonado, 9 N. M. 
629, 58 P? 350. 

N. Y.—Baccio v. Peo., 41 N. Y. 265; 
Conkey v. Peo., 1 Abb. Dec. 418, 5 
Park. Cr. 31; Peo. v. McGee, 1 Den. 
19; Woodin v. Peo., 1 Park. Cr. 464. 

N. C.—State v. Brown, 125 N. C. 606, 


34 SE 105; State v. Freeman, 100 N. 
C. 420, 5 SE 921; State v. Laxton, 78 
N. C. 564. 


N. D.—State v. Werner, 16 N. D. 83, 
112 NW 60. 

Or.—State v. Oden, 69 Or. 385, 138 
P 10838. 

Pa.—Com. v. Reinhold, 30 Pa. Dist. 
734; Com. v. Bardino, 20 Pa. Dist. 473; 
Com. v. Sallager, 4 PaLJ 511, 3 Pa 


EIR LZ. 
Tex.—Pefferling v. State, 40 Tex. 
486; Bedgood v. State, 109 Tex. Cr. 


104, 3 SW (2d) 99; Boatwright v. 
State, 94 Tex. Cr. 87, 249 SW 1075; 
McIntosh v. State, 85 Tex. Cr. 417, 213 
SW 659; Cox v. State, (Cr.) 44 SW 
157; Reddick v. State, 35 Tex. Cr. 463, 
34 SW 274, 60 AmSR 56; Sentell v. 
State, 34 Tex. Cr. 260, 30 SW 226; 
Caudle v. State, 34 Tex. Cr. 26, 28 SW 
810; Holst v. State, 23 Tex. A. 1, 3 
SW 757, 59 AmR 770; Johnson v, 
State, 21 Tex. A. 368, 17 SW 252. 


Utah.—State v. Imlay, 22 Utah 156, 
61 P 557; State v. Neel, 21 Utah 151, 
60 P 510. 


Wash.—State v. Holcomb, 73 Wash. 
652, 132 P 416, 418 [quot Cyc]. 


W. Va.—State v. Straight, 102 W. 
Va. 361, 1385 SE 1638. 


Wis.—Proper v. State, 85 Wis. 615, 
55 NW 1035. 


Wyo.—State v. Mau, 285 P 992. 


Eng.—Rex v. Osborne, [1905] 1 K. 
B. 551, 2 AnnCas 830; Reg. v. Lilly- 
man, [1896] 2 Q. B. 167; Reg. v. Gutt- 
ridges, 9 C. & P. 471, 88 ECL 279, 173 
Reprint 916; Reg. v. Megson, 9 C. & 
P. 420, 38 ECL 250, 173 Reprint 894; 
Reg. v. Walker, 2 M. & Rob. 212, 174 
Reprint 266. 

Can.—Rex v. Se ee 10 Que. Q. B. 

584 [aff 9 Que. Q. B. 147]. 

[a] Mere conan by accused 
of complainant’s story is not a suffi- 
cient impeachment to render testi- 


evidence,’ it has been held that they are not admis- 
sible where the prosecutrix is incompetent’ to testi- 
Still, her incapacity or failure to testify does 
not render such particulars admissible in those ju- 
risdictions in which they are otherwise held inad- 


mony as to prior statements of com- 
plainant admissible as corroborating 
evidence. State v. King, 123 Me. 256, 
122 A 578. 


3. Ala.—Barnett v. State, 83 Ala. 
40, 3 S 612. 


Ida.—State v. Andrus, 29 Ida. 1, 156 
P 421, 424 [quot Cyc]. 


Ind.—Thompson v. State, 38 Ind. 39. 


N. D.—State v. Werner, 16 N. D. 83, 
112 NW 60. 


Utah.—State v. Neel, 
60° P1510, 


Wash.—State v. Holcomb, 73 Wash. 
ee 132 P 416, 418 [quot Cyc]. 


Ala. Site ep ae v. State, 20 Ala. 
A. 45 26, 101 S 325. 


Ar Carey v. State, 20 Ariz. 170, 
178 P 28, 2 ALR 1519. 


Ill.—Peo. v. Lewis, 252 Ill. 281, 96 
NE 1005. 


Minn. roe v. Rothi, 152 Minn. 73, 
188 NW 5 


Sue v. Meyers, 
152, 64 NW 697, 37 LRA 423. 


veces oe v. Bardino, 20 Pa. Dist. 


S. C—State v. Wallace, 122 S. C. 520, 
115 SE 811. 


Eng.—Brazier’s Case, 1 East C. P. 
443; Reg. v. Guttridges, O°: C, (Boars 
38 HCL 279, 173 Reprint 916. 


[a] Where prosecutrix died before 
trial, evidence of her complaints im- 
mediately after the commission of the 
crime was not admissible, such com- 
plaints being admissible solely in cor- 
roboration of her testimony. Peo. v. 
Lewis, 252 Ill. 281, 96 NE 1005. 


5. Cal.—Peo. v. Figueroa, 134 Cal. 
159, 66 P 202; Peo. v. Bianchino, 5 Cal. 
A. 633, §LSE 112; 


Dak. met v. Godfrey, 6 Dak. 46, 
50 NW 4 


Kan. Bees v. Langston, 106 Kan. 
672, 189 P 153 


Ky. Limeadol v. Com., 215 ne 4 707, 
ee SW 1067; Philpot v. Com., 5 Kyl 
Tex.—Thomas v. State, 47 Tex. Cr. 
534, 84 SW 823, 122 AmSR 712; Ken- 
8 v. State, (Cr.) 79 SW 817, 65 LRA 


21 Utah 151, 


46 Nebr. 


Minn.—State v. Rothi, 152 Minn. 
73° 188 NW 50. 


Nebr.—State v. Meyers, 
152, 64 NW 697, 37 LRA 423 


Sant Y.—Peo. v. Quong Kun, 34 NYS 


Tex.—Smith v. State, 41 Tex. 352. 
eer eee Case, 1 Hast Pi7C. 


46 Nebr. 


7. See supra § 91. 


8. Hornbeck v. State, 35 Oh. St. 277, 
35 AmR 608 


9.) Peo, jv.) “Graham, ) 21 "Cal, (26s 
Weldon v. State, 32 Ind. 81; State v. 
Meyers, “6 Nebr. 152, 64 NW CNY OL SW ¢ 
ee 423; Peo. v. McGee, 1 Den. (N. 
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[§ 93] (4) Failure To Complain and Delay. 


Failure of the prosecutrix to make 


evidence of the innocence of defendant.?° 
failure or delay to make complaint promptly may be 
proved where rape by force is charged, as it tends 
to show consent, such evidence affecting the eredibili- 
ty of her exidence as to foree aid. resistance.+! 
Where, however, the female is under the age of con- 
sent, evidence of failure to make complaint is not 
proof of nonconsent,!% 


relevant,!? complaint being 
and this element being immaterial 


10. Pitts v. State, 19 Ala. A. 564, 
99 S 61 [rev 210 Ala. 662, 99 S 65]; 
State v. Wolf, 118 Iowa 564, 92 NW 
673; State v. Catron, 317 Mo. 894, 
296 SW 141; State v. Miller, 191 Mo. 
587, 90 SW 767. 


11. Ariz.——Curby v. Terr., 
371, 42 P 953. 

Cal.—Peo,. v. Costa, 24 Cal. A. 739, 
142 P 508. 


Colo.—Coplin v. Peo., 67 Colo. 17, 
185 P 254; Dickens vy. Peo., 60 Colo. 
141, 152 P 909, 910 [cit Cyc]. 


Ga.—Bennett vy. State, 102 Ga. 656, 
29 SE 918. 


Iowa.—State v. Icenbice, 126 Iowa 
16, 101 NW 273; State v. Bebb, 125 
Iowa 494, 101 NW 189; State v. Wolf, 
118 Iowa 564, 92 NW 673; State v. 
Cross, 12 Iowa 66, 79 AmD 519, 


Kan.—State v. ect igh 54 Kan. 71, 
ot), 996: 

Ky.—Adams v. Gort: 
294 SW 151; Darrell v. Com., 
289, 26 KyL 541. 


Mo.—State v. Bigley, 247 SW 169; 
State v. Goodale, 210 Mo. 275, 109 
SW 9; cae v. Miller, 191 Mo. 587, 
90 SW 7 


N. ae Noa Vine COs 41" Now Ye 
265; Peo. v. Schertz, 181 App. Div. 
889° 167. NYS 1120;, Walter y.-Peo;; 
50 Barb. 144. 


N. C.—State v. Peter, 53 N. C. 19. 


Oh.—Zell v. State, 15 Oh. A. 446, 
32 O. C, A. 385. 


Pa.—Com, v. Mtynarcezyk, 34 Pa. 
Super. 256; Com. v. Bardino, 20 Pa. 
Dist. 473. 

Tex.—Breiger v. State, 99 Tex. Cr. 
292, 269 SW 100; Warren v. State, 
54 Tex. Cr. 443, 114 SW 3803. Ely, 
State, (Cr.) 717 SW 808; Price vy. 
State, 36 Tex. Cr. 143, 35 SW 988; 
Thompson v. State, 33 Tex. Cr. 472, 
26 SW 987. 

Utah.—State v. Halford, 17 Utah 
475, 54 P 819. 


Wash.—State v. Moneymaker, 
Wash. 463, 171 P 253. 


Can.—Reg. v. Riendeau, 9 Que. Q. 
B. 147 [aff 10 Que, Q. B. 584]. 


[a] No presumption of law.—The 
inference arising against the truth 
of a charge of rape, from a long si- 
lence on the part of the female, is not 
a presumption amounting to a rule of 
law, but is a matter of fact, to be 
passed on by the. jury. State v. 
Peter, 53. Ne C..19.- To same effect 
State v. Miller, 191 Mo. 587, 90 SW 
767. 


4 Ariz. 


oto VERY TLD, 
82 SW 


100 


12. Ariz.—tLeyy v. Terr., 13 Ariz. 
425,115 BP 415, 416 [eit Cyc]. 


Cal.—Peo. v. Martinez, 59 Cal. A. 
121.) 210) Pa 6156 Peo.. vy. Reynolds, 148 


Cal, A. 688, 192 P 348; Peo. v. Ja- 
cobs, 16 Cal. A. 478, 117 PB 615. 
Colo.—Coplin v. Peo., 67 Colo. 17, 


185 P 254; Dickens v. Peo., 60 Colo. 
141, 1528P 9097 910, fcit Cycl: 
Kan.—State v. Oswalt, 72 Kan. 84, 
$2) P5386. 
Mont.—State y. Peres, 27 Mont. 358, 
W1-P 162. 


RAPE 


complaint is not 
Still, her 


in such eases ;!4 


N. Y.—Peo. v. Elston, 186 App. Div. 
224, 174 NYS 1. 


Or.—State v. Whitman, 72 Or. 415, 
143 P 1121 [cit Cyc]. } 


S. D.—State v. Albers, 52 S. D. 582, 
219 NW 263. 


Tex.—Moore v. State, 
604, 2386 SW 477. 


eae v. State, 120 Wis. 115, 
97 NW 52 


13. ona pra note 11. 

14 See supra §§ 20, 30, 45. 

15. Com. v. Colangelo, 256 Mass. 
165, 152 NH 241; State v. Librizzi, 
6 N. J. Misc. 1007, 143 A 545; State v. 
Williams, 36.Utah 273, 103 P 250. 

16. Ala.—Brooks y. State, 185 Ala. 


1, 64 S 295 [rev 8 Ala. A. 277, 62 S 
569]. 


JO0e Vex ar 


Ariz.—Trimble v. Terr., 8 Ariz. 273, 
Ti 932, 


Cal.—Peo. v. Keith, 141 Cal. 686, 
To \PEsdée  Peoy vel knisnt 243 SP Gy 
Peo. v. Mayes, 66 Cal. 597, 6 P 691, 
56 AmR 126. 


'Ga.—Buchanan vy. State, 
7174, 74 SE 536. 

Ill.—Peo. v. Mason, 301 ql. 370, 133 
NE 767. 


Ind.—Kovaesics v. State, 193 Ind. 
228, 1389 NE 359; Polson v. State, 
137 Ind. 519, 35 NE 907. 


Iowa.—State v. Vochoski, 
246, 150 NW 53; 


13 Ga. 


170 Iowa 
State v. Icenbice, 


126 Iowa 16, 101 NW 273; State v. 
Bebb, 125 Towa 494, 101’ NW 189; 
State v. Bebb, 96 NW 714; State v. 


titel Wi Iowa 647, 82 NW 329. 


Ky WIS eV. (COM gd Oe tey a nlLy 
294 ow ap iOi2 weir, Cy Clr 

La.—State v. McCoy, 109 La. 682, 
So) Or 130s 

Md.—Legore y. State, 87 Md. 735, 
41 A 60. 

Mass.—Com. v. Rollo, 203 Mass. 


354, 89 NE 556; 
123 Mass. 408. 


Mich.—Peo. v. Werner, 221 Mich. 
123, 190 NW 652; Peo. v. Coston, 187 
Mich, 538, 153 NW 8381; Peo. v. Marrs, 
125 Mich, 376, 84 NW 284; Peo. v. 
Eizzo, 104 Mich. 341, 62 NW 407;: Peo. 
v. Glover, 71 Mich, 303, 38 NW 874. 


Com, v. Fitzgerald, 


Minn.—State v. Reid, 39 Minn. 277, 
39 NW 796; State v. Shettleworth, 
18 Minn. 208. 


Mo.—State v. Miller, 191 Mo. 587, 
90 SW 767; State v. Wertz, 191\Mo. 
569, 90 SW 838. 

Mont.—State vy. Peres, 
358)) TL? P1162: 


Nebr.—Cardwell v. State, 60 Nebr. 
480, 883 NW 665; Murphy v. State, 15 
Nebr. 383, 19 NW 489. 


27 Mont. 


N. H.—State v. Knapp, 45 N. H. 
148. 
N. Y.—Higgins v. Peo., 58 N. Y. 


377; Baccio v. Peo., 41 N. Yo" 265; 
Peo, v. Terwilliger, "14 Hun 310, 26 
NYS 674 [aff 142 N. Y. 629, 37 NE 


565]; Peo. v. Croucher, 2. Wheel. Cr. 
42. 


N. C.+State v. Dill, 184 N. C. 645, 
113 SE 609. 
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but there is also authority that failure or delay in 
complaining by a female below the statutory age 
may be shown.1® 
complain or delay in making complaint may be 
explained!® by testimony as to the surrounding cir- 
cumstances,’ such as intimidation of the prosecutrix 
by threats, or lack of opportunity.+® 
to delay in making complaint do not apply to delay 
on the part of a person to whom complaint is made 
in informing others or causing legal proceedings to 


Failure of the prosecutrix to 


The rules as 


N. D.—State v. Mackey, 31 N. D. 
200, 153 NW 982. 


Oh.—Zell v. State, 15 Oh. A. 446, 
32 0.-C. A. 385. 


S. D.—State v. Fritz, 44 ‘S. DSL, 
184 NW 2385. 


Tenn.—Hill v. State, 5 Lea 725. 


Tex.—Davis v. State, 100 Tex. Cr. 
617, 272 SW 480; Wood v. State, 80 
Tex. Cr. 398, 189 SW 474; Ortiz v. 
State, 68 Tex. Cr. 608, 151 SW 1059; 
Pettus v. State, 58 Tex. Cr. 546, 126 
SW 868, 137 AmSR 978; Salazar v. 
State, 55 Tex. Cr. 307, 116 SW 819. 


Vt.—State v. Wilkins, 66 Vt. 1, 28 
A’ 323; State v. Niles, 47 Vt. 82. 


W. Va.—State v. Golden, 90 W. Va. 
496, 111 SE 320. 


[a] Cross-examination.—W here 
the prosecutrix testified that the rea- 
son she did not complain until sev- 
eral days after the offense was com- 
mitted was because defendant had 
made her afraid of him by throwing 
things at her and scolding her, she 
could be cross-examined as to wheth- 
er defendant ever said anything to 
her about having intercourse with 
her. Peo. v. Knight, 5 Cal. Unrep. 
Case asl, 74s PAG. 

Unexplained delay as precluding 
evidence of complaint see supra 8 90 
text and note 84. 

17. %Ill-—Peo. v. Mason, 301 Ill. 370, 
133 NE 767. 

Iowa.—State v. Peterson, 110 Iowa 
647, 82 NW 329. 

Ky.—Adams v. Com., 
294 SW 151. 

Mass.—Com. v. Rollo, 
354, 89 NE 556. 

Mich.—Peo. v. Werner, 221 Mich. 
123, 190 NW 652; Peo. v. Glover, 71 
Mich. 303, 88 NW 874. 


N. Y.—Baccio v. Peo., 41 N. Y. 265. 


PA SEW Rees Wala) 
203 Mass. 


N. D.— State) v. Mackey, 31 N. D. 
200, 153 NW 982. 

ee aoe a Reet 15 Oh. A, 446, 

2: Ou C. “A, 


Ss. ae tet V. fritz, 744 Sa Ds bee 
184 NW 235. 


Tex.—Wood v. State, 80 Tex. Cr. 
398, 189 SW 474; Ortiz v. State, 68 
608, 151 SW 1059; Pettus 
58 Tex. Cr. 546, 126 SW 
868, 137 AmSR 978; Salazar v. State, 
55 Tex. Cr. 307, 116 SW 819. 


W. Va.—State v. Golden, 90 W. Va.’ 
496, 111 SE 320. 
18. I1l.—Peo. 
370, 133 NE 767. 
Iowa.—State v. Peterson, 110 Iowa 
647, 82 NW 329. 
Mass.—Com. v. Rollo, 
354, 89 NE 556. 
Mich.—Peo. v. Glover, 71 Mich. 303, 
38 NW 874. 
Oh.—Zell v. State, 
32 0. C. A. 385. 
Tex.—Ortiz v. 
608, 151 SW 1059; 


vy. Mason, 301 Ill. 


203 Mass. 


15 Oh, A. 446, 


State, 68 Tex. Cr. 
Pettus v. State, 


58. 'Tex.: Cr. 546, 126 SW 868, 137 
AmSR 978. 

W. Va.—State v. Golden, 90 W. Va. 
496, 111 SE 320. = 
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be instituted.?9 


[§ 94] j. Conduct of Prosecutrix.?° 
the conduct of the prosecutrix before and immedi- 
ately after the offense is admissible as part of the 
and evidence may be introduced to 
explain her conduct;?? but the state cannot intro- 
duce detailed evidence of conduct and exhibitions of 
feeling by the prosecutrix a considerable time before 
That the prosecutrix 
made outcry at the time of the alleged offense is a 
fact to be considered as corroborating her testimony 
as to want of consent;?* and on the other hand her 
failure to make outery may be shown and considered 
as affecting her ecredibility;*°5 but failure to make 
While the physical and 


res geste ;7? 


or after the alleged offense.?* 


outcry may be explained.”® 


19. Loose v. State, 120 Wis. 115, 
97 NW 526. 


20. Cross references: 

poaegren and habits see infra §§ 109- 
116. 

Complaint and want of complaint see 
supra §§ 90-98. 

Personal relations of parties see in- 
lenge Sp SIGE 

Physical and mental condition see 
infra §§ 96-98. 


21. Iowa.—State  v. Mayer, 204 
Iowa 118, 214 NW 710. 
Minn.—State v. Kraus, 175 Minn. 


174, 220 NW 547. 

Mo.—State v. Stackhouse, 242 Mo. 
444, 146 SW 1151 

Ss. D.—State v. Hauser) 46 So Det5 
191 NW 446. 

Tex.—Brooks vy. State, 88 Tex. Cr. 
520, 227 SW 678; Graham vy, State, 
73 Tex. Cr, 28, 163 SW 726; Warren 
v. State, 54 Tex. Cr. 443, 114 SW 380; 


Wells v. State, 43 Tex. Cr. 451, 67 
Sw 1020. 
[a] How prosecutrix came _ to 


place of offense.—(1) The female’s 
testimony that, on reaching a junc- 
tion where she changed cars, and 
where the offense was alleged to have 
occurred, she learned that her train 
would leave at 6 o’clock in the morn- 
ing, and that defendant was not with 
her, is admissible. Graham vy. State, 
73 Tex. Cr. 28, 163 SW 726. (2) Proof 
showing the purpose of the prosecu- 
trix and her younger brother in go- 
ing to defendant’s house is admissi- 


ble. State v. Kraus, 175 Minn. 174, 
220 NW 547. 
22. Ex p. Herring, 212 Ala. 1, 101 


S 636 [rev 20 Ala. A. 634, 101 S 634]; 
Roberts v. State, 9 Ga. A. 807, 72 SE 
287; Com. v. Dies, 248 Mass. 482, 143 
NE 506; Duty v. State, (Tex. Cr.) 
25 SW (2d) 834; Warren vy. State, 54 
Tex. Cr. 443, 114 SW 380. 


[a] Thus testimony that the 
prosecutrix went when upbraided by 
landlady rather than because of rape 
by force is erroneously excluded. 
Duty v. State, (Tex. Cr.) 25 SW Ga) 
834. 


23. Herring v. State, 20 Ala. re 
634, 101 S 634 [rev on other grounds 
212) Ala. 1, yh S 636]; Holder v. 
State, 19 Ala. A. 395, 97 S 613; Bridger 
v. State, 122 Ark, 391, 183 SW 9062; 
Scitern v. State, 87 Tex. Cr. 112, 219 
SW 833; Lemons v. State, 59 Tex. Cr. 
299, 128 SW 416; Cowles v. State, 
51 Tex. Cr. 498, 102 SW 1128. 

24, State v. Halford, 17 Utah 475, 
54. P °819. 

25. Cal.—Peo. v. Kuches, 120 Cal. 
566, 52 P 1002; Peo. v. Fong Chung, 
Be Cal Armas.) 91 = 105. 

Iowa.—State v. Cross, 12 Iowa 66, 
79 AmD 519. 

ecarYaaaai v. Brown, 54 Kan. 71, 
aides AIO 


RAPE 
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mental condition of the woman at or near the A 


Evidence of 


tus of Parties. 


Mo.—State v. Goodale, 210 Mo. 275, 
109 SW 9; State v. Wertz, 191 Mo. 
569, 90 SW 838. 

N. Y.—Peo. v. Schertz, 
Div. 889, 167 NYS’ 1120; 
Peo., 50 Barb. 144. 

Tex.—Warren vy. State, 54 Tex. Cr. 
443, 114 SW 380; Rogers v. State, 1 
Tex vA. 8c 

a ce v. Holford, 17 Utah 
475, 54 P3819 

[a]. Thus, in a trial for raping a 
child under the age of consent, it 
was error to exclude testimony that 


181 App. 
Walter v. 


she made no outcry, and that no one, 


was permitted to see ‘her except the 
authorities after she was placed in 
jail, since it affected her credibility. 
Peo. vs Fong Chung, 5 Cal. A. 587, 91 
P 10 


26. Iowa.—State v. Symens, 138 
Iowa 113, 115 NW 878; State v. Cross, 
12 Iowa 66, 79 AmD 519. 


Minn.—State v. Reid, 39 Minn. 277, 
39 NW 796. — 

Mo.—State v. Catron, 317 Mo. 894, 
296 SW 141; State v. Miller, 191 Mo. 
587, 90 SW 767. 

Nebr.—Murphy vy. 
383, 19 NW 489. 

N. Y.—Higgins v. Peo., 
Site 


Tex.—Warren v. State, 54 Tex. Cr. 
443, 114 SW 380. 


State, 15 Nebr. 
58 oINGie Ms 


27. See infra §§ 96-98. ; 
28. Peo; vi. paterson, 50 Hun 44, 
2 NYS 376, 6 N. Y. Cr. 173. 


29. fiers v. State, 135 Ala. 
Lege SIstS) es 


Cal.—Peo. v. Mayes, 
6 P 691, 56 AmR 126. 


Mich.—Strang v. Peo., 24 Mich. 1. 


Mont.—State v. Bowser, 21 Mont. 
DETR aye yes ey UA 


Tex.—Smith v. 


66 Cal. 597, 


State, 51 Tex. Cr. 


137, 100 SW 924; Barra v. State, 50 
Tex: Cri 359) 97 Siw 94: 
30. Ala.—Shepherd v. State, 135 


Ala. 9, 33 S 266; Oakley v. State, 135 
Ala. 15, 33 S 23; Davis v. State, 20 
Ala. A. 468, 103 S 73; Green v. State, 
19 Ala. A. 239, 96 Ss 651; Martin vy. 
State, 17 Ala. "A. 73, 81 S 851. 


Ark.—McGehee v. State, 162 Ark. 
560, 258 SW 358; Howell vy. State, 
141 Ark. 487, 217 SW 457; Lockett 


v. State, 136 Ark. 473, 207 SW 55; 
Stinson v. State, 125 Ark. 339, 189 
Sw 49; Shands v. State, 118 Ark. 


460, 177 SW 18; Williams vy. 
103 Ark. 70, 146 SW 471. 


Cal.—Peo. v. Mayes, 66 Cal. 597, 6 
P 691, 56 AmR 126; Peo. v. Degnen, 
70 Gal. A. 567, 234 P 129; Peo. v. 
Wademan, 38 Cal. |A. 116, 175 P COs 
Peo. v. Parrish, 25 Cal. A. 314, 143 
P 546; Peo, v. Jacobs, 16 Cal. A: 478, 
117 PB’ 615. 


State, 


is admissible,?7 it is error to admit evidence of a 
threat to commit suicide made some days after.?§ 
[§ 95] k. Personal Relations, Situation, and Sta- 
Evidence is admissible to show the 
relationship, if any, between defendant and the pros- 
ecutrix, as that he was her father, stepfather, broth- 
er, or other relative, even though such evidence may 
show the erime of incest.”® 
the state or defendant to introduce evidence of the 
relations existing between defendant and the prose- 
cutrix and their situation and status, in so far as 
such evidence has any bearing on the guilt or inno- 
cence of defendant.*° 


It.is also competent for 


Immaterial or irrelevant evi- 


D. C.—Weaver v. U. S., 55 App. 26, 
299 Fed. 893. 


Ga.—Huckeba vy. State, 24 Ga. A. 
333, 100 SE 757. 

Ill.—Peo. v. Gray, 251 Ill. 431, 96 
NE 268. 

Ind.—Koehler v. State, 188 Ind. 387, 
123 NE 111. 

Iowa.—State v. Smith, 196 Iowa 
1003, 1983 NW 418 [correcting 192 


Iowa 218, 180 NW 4]; State v. John- 
son, 152 Iowa 675, 133 NW 115; State 
v. Waters, 132 Iowa 481, 109 NW 
1013; State-v. Norris, 127 Iowa 683, 
104 NW 282; State v. Forsythe, 99 
Iowa 1, 68 NW 446. 


Kan.—State v. Moore, 110 Kan. 732, 
205 P 644. 

Ky.—Thompson v. 
333, 159 SW 829. 

La.—State v. Ouzts, 162 La. 340, 110 
S 497. 

Mass.—Com. v. Piccerillo, 256 Mass: 
487, 152 NE 746; Com, vy. Dies, 248 
Mass. 482, 143 NE 506. 


Mich.—Reo. v. Trzil, 235 Mich. 469, 


Com., 155 Ky. 


209 NW _ 564; Peo. v. Murphy, 145 
Mich. 524, 108 NW 1009; Peo; v, 
Eleo, 131 ‘Mich. 519, 91 NW 755, 94 
NW 1069; Peo. v. Mills, 94 Mich. 630, 
54 NW 488; Hall v. Peo., 47 Mich. 
636, 11 NW 414; Maillet v. Peo., 42 
Mich. 262, 3 NW 854. 


Minn.—State v. Shtemme, 133 Minn. 
184, 158 NW 48. 


Mo.—State v. 
300 SW 699; 
473, 87 SW 


Nebr.—Reinoehl y. State, 62 Nebr. 
set 87 NW 355. 


H.—State v. Tetrault, 78 N. H. 
14, x A 669, AnnCasi918B 425. 


J.—State v. Abdul Hamid Sulei- 
mien 2 N. J. Mise. 1016, 126 A 425. 


ie v. Coss, 53 Or. 462, 101 


Baker, 318 Mo. 542, 
ae Vv. Shouse, 188 Mo. 


12 


D.—State v. Williams, 47 Se De 
68° 196 NW 291. 


Senn Sutton, v. State, 155 Tenn. 
200, 291 SW 1069; Ross v. State, 130 
Tenn. 387, 170 SW 1026. 


Tex.—Shepherd v. State, 111 Tex. 
Cr. 4, 10 SW (2d) 730; Boney v. 
State, 110-Tex:. Cr. 371, 7.SW \@a) 
961; Gill v. State, 107 Tex. Cr. 116; 
295 SW 19:0; Hagood v. State, 106 
Tex. Cr. 450; 292 SW 904; Osborne 
v. State, 106 Tex. Cr. 310, 292 SW 
240; Rosamond v. State, 101 Tex. 
Cr 815, 276 SW 247; Miller v. State, 
96 Tex. Cr. aioe 256 SW 598; Gibbs 
v. State, 88 Tex. Cr. 485, 227 Sw 1107; 
Smith v. State, 80 Tex, Cr. 82; 188 


SW 988; Webb v. State, 80 Tex, Cr 
HPL Lee Sw 485; Hagegart v. State, 77 
Tex. Cr. 270, 178 SW 328; Love v. 


State, 68 Tex. Cr. 228, 150 SW 920; 
Clardy v. State, 66 Tex, Cri pedls 147 
SW 568; Jacobs v. State, 66 Tex. Cr. 
146, 146 SW 558; Wrage v. State, 65 


ee ee ee i ee a ee i ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence as to the status, relationship, or situation of | the parties is inadmissible.®4 


Mexs Cr. 131,145 Sw. 342;> Conger ‘v. 
State, 63 Tex. Cr. 312, 140 SW 1112; 
Battles v. State, 63 Tex. Cr. 147, 140 
SW 783; Wilkerson v. State, 60 Tex. 
Cr. 388, 131 SW 1108, AnnCasi912C 
126; Cockrell v. State, 60 Tex. Cr. 124, 
131 SW 221; Rowan v. State, 57 Tex. 
Cr. 625, 124 SW 668, 136 AmSR 1005; 
Warren vy. State, 54 Tex. Cr. 443, 114 
SW 380; Battles v. State, 53 Tex. Cr. 
202, 109 SW 195; Brown vy. State, 52 
Tex. Cr. 267; 106 SW 368;,.Denton v. 


State, 46 Tex. Cr. 193, 79 SW 560; 
Simpson v. State, 45 Tex. Cr. 320, 
77 SW 819. 

Utah.—State v. Rutledge, 63 Utah 
546, 227 P 479. 


Vt.—State v. Hollenbeck, 67 Vt. 34, 
30 A 696. 


Wis.—Bannen y. State, 115 Wis. 317, 
91 NW 107,965. 


{a] Held admissible: (1) Acts of 
undue familiarity. Davis v. State, 
20 Ala. A. 468, 103 S 73; Green v. 


State, 19 Ala. A. 239, 96 S 651; Peo. 
Vaew aueman, 3S Cal. “A, 116; “175. P 
791; State v. Waters, 132 Iowa 481, 
109 NW 1013; Com. v. Piccerillo, 256 
Mass. 487, 152 NE 746; Peo. v. Trzil, 
235 Mich. 469, 209 NW 564; State v. 
Shtemme, 133 Minn. 184, 158 NW 48; 
State ev. Coss, 53) ‘Ors 46257201 P 293: 
Osborne v. State, 106 Tex. Cr. 310, 292 
SW 240; Rosamond y. State, 101 Tex. 
Cr. 315, 276 SW 247; Clardy v. State, 
66 Tex. Cr. 351, 147 SW 568; Battles 
v. State, 53 Tex. Cr. 202, 109 SW 195. 
(2) Immoral conduct of the prosecu- 
trix on the occasion of the alleged 
assault. Lockett v. State, 136 Ark. 
473, 207 SW 55. (3) Previous unsuc- 
cessful solicitations and threatened 
force. State v. Moore, 110 Kan. 732, 
205 P 644. (4) Advances to the prose- 
eutrix by defendant, subsequent to 
the alleged offense. State v. Tetrault, 
78 N. H. 14, 95 A 669, AnnCas1918B 
425. (5) That defendant and the pros- 
ecutrix lived together as members of 
the same family. Oakley v. State, 135 
Ala. 15, 33 S 23, (6) Extent of as- 
sociation of the prosecutrix with ac- 
cused on former occasions when she 
was alone with him. Peo. vy. Degnen, 
w0) Cals A. -66%7,. 204 P 129: — (7). That 
the prosecutrix and defendant were 
frequently in each other’s company. 
Martin v. State, 17 Ala. A. 73, 81S 851. 
(8) That accused was in the habit of 
taking the prosecutrix to picture 
shows and other places. Thompson v. 
Com., 155 Ky. 333, 159 SW 829. (9) 
Meeting between defendant and the 
prosecutrix on the night preceding 
that of the alleged assault. Gibbs v. 
State, 88 Tex. Cr. 485, 227 SW 1107. 
(10) That the prosecutrix had lived 
with accused as his mistress. State v. 
Johnson, 152 Iowa 675, 1833 NW 115. 
(11) Whether relations with the pros- 
ecutrix were had by her consent and 
whether she was willing or unwilling. 
Com. v. Dies, 248 Mass. 482, 143 NE 
506. (12) Relations of the parties and 
their opportunities for meeting. Ross 
vy. State, 130 Tenn. 387, 170-SW 1026. 
(13) That the prosecutrix’ had casual- 
ly invited defendant to her house. 
Hall v. Peo., 47 Mich. 636, 11 NW 414. 
(14) That defendant and the prosecu- 
trix were constantly maneuvering to 
get together away from the presence 
of others. McGehee vy. State, 162 Ark. 
560, 258 SW 358. (15) Prosecutrix’ 
testimony of love for defendant. Gili 
Vs State, 107 Tex, Cr.i115, 295 SW 190. 
(16) That the prosecutrix felt friend- 
ly toward accused, and did not wish 
to have him indicted. Denton v. State, 
A Geox Cried mer TOMMY) D6 Ose + Glin) 
Whether before and after the alleged 
offense relations of the prosecutrix 
with defendant were not cordial. 
State v. Hollenbeck, 67 Vt. 34, 30 A 
696. (18) That shortly after the as- 
sault the prosecutrix had been pleas- 
ant and agreeable toward defendant. 
Conger v. State, 63 Tex. Cr. 312, 140 


SW 1112. (19) That subsequent to 
the commission of the offense the 
prosecutrix left the county in defend- 
ant’s company at his request and re- 
mained with him for several days. 
Williams v. State, 103 Ark. 70, 146 SW 
471. (20) That defendant had prom- 
ished to marry the prosecutrix, and 
had assured her that he was not a 
married man. Simpson vy. State, 45 
Tex. Cr. 320, 77 SW 819. (21) Subse- 
quent marriage of parties. Weaver v. 
U.S., 55 App. (D. C.) 26, 299 Fed, 893. 
(22) Relation between defendant and 
the prosecutrix’ family. Thompson v. 
Com,, 155 Ky. 333, 159 SW 829. ° (23) 
That accused was preacher of the 
church where the family of the prose- 
cutrix attended. Love v. State, 68 
Tex. Cr. 228, 150 SW 920. (24) That 
the prosecutrix supported herself by 
keeping boarders and working out. 
Peo. v. Murphy, 145 Mich. 524, 108 
NW 1009. (25) That accused at the 
time of the offense was married, Bat- 
tles v. State, 63 Tex. Cr. 147, 140 SW 


7838. But see infra notes 31 fa] (5), 
(6). (26) That accused was married 
to another and_ different woman. 


Smith v. State, 80 Tex. Cr. 82, 188 SW 
983. (27) That accused was at the 
time of his courtship with the prose- 
ecutrix, and alleged marriage, married 
to another woman. Wilkerson  v. 
State, 60 Tex. Cr. 388, 131 SW 1108, 
AnnCas1912C 126. But see infra note 
31 [a] (5), (6). (28) Declarations of 
accused to the prosecutrix as to his 
possessing property, to show the rea- 
sonableness of the testimony of the 
prosecutrix that she believed that she 
married accused. Wilkerson v. State, 
60 Tex. Cr. 388, 181 SW 1108, AnnCas 
1912C 126. (29) Declarations of the 
prosecutrix, while living with ac- 
cused apparently as his wife, that she 
and accused were married, and evi- 
dence of letters written by her during 
that time stating that she and ac- 
cused were married, and evidence of 
her declarations to the same _ effect 
when accused was arrested. Wilker- 
son v. State, supra. (30) Presents by 
defendant to the female, prior to the 
intercourse. Rowan v. State, 57 Tex. 
Cr. 625, 124 SW 668, 136 AmSR 1005. 
(31) Death of mother of the prosecu- 
trix, twelve-year-old stepdaughter of 
accused, who lived with him. Shep- 
herd v. State, 135 Ala. 9, 33 S 266. 
(32) Exchange of notes between the 
prosecutrix and defendant. Shepherd 
vy. State, 111 Tex. Cr. 4, 10 SW (2d) 
730. (83) Love letters between the 
parties. Stinson v. State, 125 Ark. 
339, 189 SW 49. (34) Postal cards in 
accused’s handwriting, addressed to 
the prosecutrix. Peo. v. Gray, 251 Ill. 
431, 96 NE 268. (35) Receipt of two 
unaddressed and unsigned notes as- 
serted to be in defendant’s handwrit- 
ing. State v. Smith, 196 Iowa 10038, 
193 NW 418 [correcting 192 Iowa 218, 
180 NW 4]. (86) Absence of change 
in social relationships between the 
family of defendant and the family 
of the prosecutrix after they had no- 
tice of the alleged assaults. Webb v. 
State, 80 Tex. Cr. 1, 187 SW 485. (37) 
Where the prosecutrix testified that 
she left defendant’s home and never 
had any communication with him 
after the morning of March 30, 1904, 
that the prosecutrix was playing 
April fool with defendant three days 
afterward. State v. Shouse, 188 Mo. 
473, 87 SW 480. (38) Prosecutrix’ sis- 
ter’s testimony that defendant visited 
her once, and that the prosecutrix 
never went with any boy before the 
alleged rape. Hagood v. State, 106 
Tex. Cr. 450, 292 SW 904. (39) Ina 
prosecution for carnal abuse of a girl 
during initiation into a religious cult, 
defendant’s religious propaganda and 
his relation to the family leading up 
to the crime is relevant. State v. Ab- 
dul Hamid Suleiman, 2 N. J. Misc. 
1016, 126 A 425. (40) Where the the- 


ory of the state that C seduced the 
prosecutrix under promise of mar- 
riage, and after she had become preg- 
nant, connived with accused to compel 
her to submit to intercourse with ae- 
cused, testimony of the prosecutrix 
that she was engaged to marry C. 
Wragg v. State, 65 Tex. Cr. 131, 145 
SW 342. (41) That on accused’s com- 
ing to her house after the offense, and 
inviting her to a party, the prosecu- 
trix asked him to leave. Warren v. 
State, 54 Tex. Cr. 443, 114 SW 380. 
(42) Where accused claimed that he 
was engaged to be married to the 
prosecutrix, and that she consented, 


‘evidence that she had requested the 


witness not to call her again to the 
telephone, saying that she did not 
wish to speak to accused. Jacobs y. 
State, 66 Tex. Cr. 146, 146 SW 558. 
(43) Where accused sought to main- 
tain by testimony of other witnesses 
that the prosecutrix was encouraging 
him in his attentions as far as the 
outside world could ascertain, and the 
prosecutrix testified that he was forc- 
ing himself upon, her, and that she 
rejected his attentions, and that she 
had advised with friends with regard 
to it, evidence of friends of the prose- 
cutrix as to complaints made by her 
to them with regard to accused fore- 
ing his company upon her. Brown v. 
State, 52 Tex. Cr. 267, 106 SW 368. 
(44) Where accused testified that pre- 
vious to the offense charged he loaned 
twenty-five dollars to the parents of 
the prosecutrix to pay her hospital 
and surgical expenses, cross-examina- 
tion concerning his indebtedness to 
others is proper as showing that the 
loan indicated an unusual interest 
and solicitude by accused for the 
prosecutrix. State v. Rutledge, 63 
Utah 546, 227 P 479. 


Proof of other acts see Criminal 
Law, § 1194. 


31. Ala.—Rountree v. 
Ata. A’ 225, 101 S' 325, 


Ark.—Stinson v. State, 125 Ark. 339, 
189 SW 49; Hust v. State, 77 Ark. 146, 
91 SW 8. 


Del.—State v. Dlugozima, 
151, 74 A 1086. 


Ill.—Peo. v. Boston, 309 Ill. 77, 139 
NE 880. 


Kan.—State v. Marsee, 93 Kan. 600, 
144 P 833. 


Ky.—Clymer v. Com., 
23 KyL 1041. 


N. Y.—Haulish vy. Boller, 72 App. 
Hone 559, 75 NYS 992, 11 NYAnnCas 


N. C.—-State v. Davidson, 172 N. C. 
944, 90 SE 688; State v. Parish, 104 
N. C. 679, 10 SE 457. 


Or.—State vy. Matson, 120 Or. 666, 
253 P 527. 


Tex.—Ellis v. State, (Cr.) 25 SW 
(2d) 347; Jenkins v. State, 60 Tex. 
Cr. 236, 131 SW 542; Lemons v. State, 
59 Tex.-Cr. 299, 128 SW 416; Smith 
v. State, (Cr.) 74 SW 556; Smith v. 
State, 44 Tex. Cr. 137, 68 SW 995, 100 
AmSR 849. 


[a] Held not admissible: (1) Im- 
moral conduct by defendant toward 
the prosecutrix several months after 
the alleged offense. State v. Dlugo- 
zima, 23 Del. 151, 74 A 1086. (2) That 
defendant’s daughter had once ac- 
cused him of taking improper liber- 
ties, and he had struck her. State v. 
Marsee, 93 Kan. 600, 144 P 833. (3) 
That the prosecutrix and her parents 
maintained friendly relations with ac- 
cused throughout the period of preg- 
nancy of the prosecutrix resulting 
from the act. Peo. v. Boston, 309 III. 
77, 139 NE 880. (4) That the mother 
of the prosecuting witness had, about 
two weeks before the time of the al- 
leged offense, invited defendant to 
come to her house. Clymer v. Com.,, 
64 SW 409, 23 KyL 1041. (5) That 


State, 20. 


23 Del. 


64 SW 409, 
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[§ 96] 1. Physical and Mental Condition of Pros- 
ecutrix®*—(1) Before and at Time of Offense. 
dence of the physical and mental condition of the 
prosecutrix at the time immediately prior to the of- 
fense is admissible as bearing on the question of 
Want of physical 
and mental development may be shown whether she 
was over or under the age of consent;** but it has 
also been held that want of physical development 
of a girl over the age of consent is admissible only 
The female’s school- 
ing and mental ability may be shown;** and compe- 


consent and her ability to mentee 


to show her mental capacity.®® 


defendant was married. Jenkins v. 
State, 60 Tex. Cr. 236, 1831 SW 542; 
Smith v. State, (Tex. Cr.) 74 SW 556. 
But see supra notes 30 [a] (25), (26). 
(6) That defendant was a married 
man with two children. Smith vy. 
State, 44 Tex. Cr. 137, 68 SW 995, 100 
AmSR 849. (7) That defendant was 
living apart from his wife. Haulish 
v. Boller, 72 App. Div. 559, 75 NYS 
992,11 NYAnnCas 18. (8) That there 
was some difficulty between accused’s 
family and that of the prosecutrix. 
‘State v. Davidson, 172 N. C. 944, 90 
SE 688. (9) That defendant remained 
on friendly terms with housekeeper 
whom the prosecutrix went to see on 
the day of the alleged rape. State v. 
Matson, 120 Or. 666, 253 P 527. (10) 
Testimony of the prosecutrix’ parents 
that she was not with defendant with 
their knowledge or consent. Ellis v. 
‘State, (Tex. Cr.) 25 SW (2d) 347. 
(11) After letters between the parties 
‘are put in evidence, a custom in the 
community for persons to write let- 
ters so as to lead the recipient of a 
letter to believe that it was from 
some other party, the nature of such 
anonymous letters not being shown. 
Stinson v. State, 125 Ark. 339, 189 SW 
49, (12) On prosecution of a father 
for rape of his daughter evidence that 
defendant and his wife lived together 
amicably and peaceably after the of- 
fense, having no tendency to prove 
defendant’s guilt or innocence of the 
crime charged. State v. Parish, 104 
N. C. 679, 10 SE 457. (13) On a prose- 
cution for statutory rape on defend- 
ant’s stepdaughter, testimony of a 
witness that he had visited defend- 
ant’s house and saw nothing incrimi- 
nating. Hust v. State, 77 Ark. 146, 
91 SW 8. (14) A question to accused 
in a rape case as to who was his wife 
before she was married, the answer to 
which was claimed to have been that 
she was the daughter of a highly re- 
spected person. Lemons v. State, 59 
Tex. Cr. 299, 128 SW 416. 


32. Wenereal disease see infra § 
106. 

33.,. Cal—Peo. v.. Griffin, 117 Cal. 
583, 49 P 711, 59 AmSR 216; Peo, v. 
Branch, {ee Cal. A. 384, 246 Pp 811. 


Iowa.—State v. Carpenter, 124 Iowa 
5, 98 NW 775; State v. McDonough, 
104 Iowa 6, 73 NW 357; State v. Mc- 
Caffrey, 63 Iowa 479, 19 NW 331. 

\ Mich.—Peo. v. Ayres, 195 Mich. 274, 
161 NW 870; Peo. v. Marrs, 125 Mich, 
8376, 84 NW 284. 


Nebr.—Welsh v. State, 60 Nebr. 101, 
82 NW 368; Thompson v. State, 44 
Nebr. 366, 62 NW 1060; Richards v. 
State, 36 Nebr. 17, 53 NW 1027. 

N. H.—State v. Knapp, 45 N. H. 148. 

N.“ Y.—Woodin v. Peo,, 1 Park. Cr. 
464. 

Tex.—Hamilton v. State, 74 Tex. Cr. 


219, 168 SW 536; Segrest v. State, 
(Cr.) 57 SW 845. 
fa] Thus: (1) Ina prosecution for 


statutory rape, permitting the prose- 
cutrix to testify that she knew what 
was meant by the expression “sexual 


RAPE 


Evyi- 
of consenting.?? 


men.°§ 


to base her subse- 
on such assumed 
knowledge is not erroneous. Peo. v. 
Branch, 77 Cal. A. 384, 246 P 811. (2) 
In a prosecution for rape on a female 
under the age of consent, it is not im- 
proper to allow the prosecutrix to 
testify that she did not understand 
the enormity of the offense. Hamilton 
v. State, 74 Tex. Cr. 219, 168 SW 536, 


34. Ga.— Morrow: v. State, 13 Ga. 
A. 189; 79 SH 63: 


Iowa.—State v. McCaffrey, 63 Iowa 
479, 19 NW 3881. 


Miss.—Dickey v. 
525, 38 S 776. 
AER Gite avn v. State, 


intercoursé” and 
quent testimony 


State, 86 Miss. 


I VOhs 9st: 


Okl.—Adams v. State, 5 Okls Cr. 


347, 114 P 347 


35. Morrow v. State, 13 Ga. A. 189, 
79 SE 63 


36. Stave v. Peterson, 110 Iowa 647, 
82 NW 329 


37. Cal Cee! v. Griffin, 
583, 49 P 711, 59 AmSR 216. 


Iowa.—State v. McKinnon, 158 Iowa 
619, 188 NW 523; State v. McDonough, 
104 Iowa 6, 73 NW. 357. 


Md.—Hill v. State, 143 Md. 358, 122 
A 251. 


Ss. D.—State v. 
202 NW 479. 


Tex.—White v. State, 109 Tex. Cr. 
266, 4 SW (2d) 37; Hubbard v. State, 
66 Tex. Crs 378; 144 SW 260. 


[a] Thus, where the mental -in- 
firmity of the female sought to be 
shown by the state is of long stand- 
ing, evidence of its past, present, and 
continued existence is admissible as 
bearing upon her state of mind at the 
time of the act complained of, and 
where she is shown to have been 
feeble-minded from infancy, testimo- 
ny of the medical superintendent of 
the state home for the feeble-minded 
that she was at the time of trial, six 
months after the alleged offense, an 
inmate of that institution, and was 
then feeble-minded, is admissible, as 
throwing light upon her condition at 
the time of the offense. Peo. v. Grif- 
apy 117 Cal. 588, 49 P 711, 59 AmSR 


[b] Nonexpert witnesses.—It is 
competent to show the appearance, 
condition, and actions of the prosecu- 
trix at and for some time prior to the 
time of the commission of the of- 
fense, to prove mental capacity, by 
nonexpert witnesses. State v. Mc- 
Donough, 104 Iowa 6, 73 NW 3857. 


[c] Mental condition of brothers 
and sisters immaterial.—Where a 
state’s witness testified to the imbe- 
cility of the prosecutrix, and that she 
had not learned to walk at eighteen 
months, and that she had never 
learned to talk plainly, questions on 
cross-examination as to when her 
brothers and sisters learned to walk 
and talk were properly excluded. 
State v. McKinnon, 158 Iowa 619, 138 
NW 523. 


117 Cal. 


Stilt n4sGaD. 126, 


“[§§ 96-97 


tent evidence is admissible to show that she was 
insane, imbecile, or drugged, and therefore incapable 


In the absence of evidence of men- 


tal derangement, it cannot be shown that the prose- 
cutrix had a mania for making false charges against 
It has been held that if the state introduces 
the prosecutrix as a witness it vouches for her men- 
tal competency at the time of the act.*° 


[§ 97] (2) After Offense.*° 
physical and mental condition and demeanor of the 
prosecutrix after the alleged offense is admissible ;** 
and her condition may be shown by defendant to 


Evidence of the 


Expert testimony see infra § 117. 


38. Peters v. State, 103 Ark. 119, 
146 SW 491. 


[a] Thus, in a trial for carnal 
abuse of a child, testimony offered by 
accused to show that the prosecutrix 
had told various persons that she had 
had intercourse with men many times, 
was properly excluded as immaterial, 
and was not admissible as proving a 
mania for making false charges of 
that character, since there was no 
evidence of her mental derangement. 
reat v. State, 103 Ark. 119, 146 SW 


39. White v. State, 109 Tex. Cr. 
266, 4 SW (2d) 87; Davis v. State, 
100 Tex. Cr. 617, 272 SW 480; Thomp- 
ou V. state, \33. Nex: ‘Cr. 472, 26 SW 


40. Pregnancy and miscarriage or 
birth of child see infra § 107. 


Venereal disease see infra § 106. 


41. Ala.—Ex p. State, 210 Ala. 662, 
99 S 65 [rev (A.) 99 S 61]; Malloy 
v. State, 209 Ala. 219, 96 S 57; Sims 
v. State, 146 Ala. 109, 41 S 413; Scott 
v. State, 48 Ala. 420; Curry v. State, 
23, Ala. A. 240-122) S aoe Barnett 
v. State, 16 Ala. A. 539, 79 S 675 [cer- 
tiorari den 202 Ala. 191, 79 S 677]; 
Brooks y. State, 8 Ala. ay 279, 625 
569 [rev 185 Ala. 1, 64 S$ 295). 


Ark.—Snetzer v. State, 170 Ark. 175, 
279 SW 9; Skaggs v. State, 88 Ark. 
62;, 1103 Sw 346, 16 AnnCas 622. 


Cal.—Peo. v. Keith, 141 Cal. 
75 P 304; Peo. v. Bence, 130 Cal. 
62 P 404; Peo. v. Baldwin, 117 
244, 49 Pp 186; Peo. v. Barney, 
Cal, 554, 47 P 41; Peo. v. Stewart, 
97 Cal. 238, 32 P 8; Peo. v. Knight, ° 
Cal. Unrep. Cas. 231, 43 P 6; Peo. v. 
Demartini, 63 Cal. NG 747, 219 P 1045. 


Del.—Sigarella v. State, 24 Del. 157, 
74 A 1081. 


D.. C.—Miller v. U. S., 57 App. 228, 
19 F. (2d) 702;. Roney v. U. S, 43 
App. 533. 


Ga.—Loyd v. State, 150 Ga. 803, 105 
SE 465. 


Ida.—State v. Neil, 
P* 860; Ot “PR: 318. 


eens Vv. Marx, 291 Til, 40.025: 
NE 719. 


Ind.—Polson vy. State, 137 Ind. 519, 
35 NE 907. 


Iowa.—State v 


13 Ida, 539, 90 


Harrison, 167 Iowa 


334, 149 NW 453: State y. Symens, 
138 Iowa 113, 115 NW 878; State y. 
Snider, 119 Towa 15, 91 "NW 762; 


State v. Steffens, 116 Iowa 227, 89 NW 
974; State v. Baker, 106 Iowa 99,.%6 
NW 509; State v. Mitchell, 68 Iowa 
116, 26 NW 44; State v. McLaughlin, 
44 Towa 82. 


La.—State v. Robertson, 38 L ¢ 
618, 58 AmR 201. eho 


Mich.—Peo. v. Jansma, 181 Mich. 
62, 147 NW. 600 


Minn.—State y. 
535, 32 NW 678; 
worth, 18 Minn, 208. 


Miss.—Brown vy. State, 72 Miss. DOR. 
17 S 278. 


Teipner, 36 Minn. 
State v. Shettle- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 97-99] a 


contradict her as to want of consent.4? 
prosecutrix may not be required to state whether 


she was examined by any person.*? 


physical or mental condition of the prosecutrix for 
a long time after the alleged rape is inadmissible ;‘ . 
and immaterial or irrelevant evidence is not admissi- 
ble as to the prosecutrix’ condition after the offense.*® 


[§ 98] (3) Condition of Clothing. Evidence of 
the condition of the clothing of the prosecutrix short- 
Ty after the alleged offense, as that it was torn, dis- 
arranged, or bloody, is admissible, and the clothing 
itself, after proper identification, may be exhibited 
as evidence;*® but the clothing must be properly 
Identified as that worn at the time of the erime.*? 


Mo.—State v. Parsons, 285 SW 412; 
State v. Ivy, 192 SW 1738; State v. 
Stackhouse, 242 Mo. 444, 146 SW 1151; 
State v. Harris, 150 Mo. 56, 51 SW 
481; State v. Sanford, 124 Mo. 484, 
27 SW 1099; State v. Murphy, 118 
Mo. 7, 25 SW 95. 


Nebr.—Dunn v. State, 58 Nebr. 807, 
79 NW- 719. 


N. J.—State v. Conner, 97 N. J. L. 
423, 118 A 211. 


N. D.—State v. Apley, 25 N. D. 298, 
141 NW 740, 748, 48 LRANS 269 [cit 
Cyc}. 

Or.—State v. Sargent, 32 Or, 110, 49 
P 889. 


Porto Rico.—Peo. v. Ruiz, 18 Porto 
Rico 587. 


S. C—State v. Sudduth, 52 S. C. 488, 
30 SE 408. 

Tex.—Myers v. State, 105 Tex. Cr. 
426, 289 SW 49; Murley v. State, 105 
Tex. Cr. 276, 288 SW 441; Edelen v. 


Stringer v. 
SW 208; Sharp v. State, 102 Tex. 
Cr. 305, 277 SW 1085; Hubert v. State, 
99 Tex. Cr. 45, 268 SW 467; Boat- 
wright v. State, 94 Tex. Cr. 87, 249 SW 


1075; Grace v. State, 90 Tex. Cr. 329, 
234 SW 541; Anderson v. State, 87 
Tex. Cr. 230, 220-SW .7753;, Wood: v. 


State, 80 Tex. Cr. 398, 189 Sw 474; 
Calyon v. ‘State, 76.Tex. Cr. 83, 174 
SW 591; Burge v. State, 73 Tex. Cr. 
( 167 SW 68; Ulmer v. State, 71 
579, 160 SW 1188; Jacobs 
v. State, 66 Tex. Cr. 146, 146 SW 558; 
Rogers v. State, 65 Tex. Cr. 105, 143 
SW 631; Grimes v. State, 64 Tex. Cr. 
64, 141 SW 261; Smith v. State, 52 
Tex. Cr. 344, 106 SW_1161, 15 AnnCas 
357; Adams v. State, 52 Tex. Cr. 13, 
105 SW 197; Turman v. State, 50 
Tex. Cr. 7,95 SW 533; Kearse v. State, 
(Cr.) 88 SW 368; Sentell v. State, 34 
Tex. Cr. 260, 30 SW 226; Lights v. 
State, 21 Tex. A. 308, 17 SW 428. 


vVt.—State v. Gile, 93 Vt. 142, 106 
A 829; State v. Bedard, 65 Vt. 278, 
BoA TES. | 

Wis.—Bannen v. State, 115 Wis. 317, 
91 NW 107, 965; Proper v. State, 85 
Wis. 615, 55 NW 1035; Hannon v. 
State. 70 Wis. 448, 36 NW 1. 


Eng.—Reg. v. Clarke, 2 Stark. 241, 
2 BCL 398, 171 Reprint 633. 


[a] Calling physician.—Evidence 
is admissible to show that the prose- 
eutrix was so injured that a physician 
was called. Snetzer v. State, 170 Ark. 
175, 279 SW 9; State v. Stackhouse, 
242 Mo. 444, 146 SW 1151. 


[b] Condition of genital or exter- 
nal organs of the prosecutrix after the 
offense is a relevant inquiry. Ex p. 
State, 210 Ala. 662, 99 S 65 [rev (A.) 


99 S 61]; Malloy v. State, 209 Ala. 
219, 96 S 57. 
[ce] Cross-examination.—On a _ tri- 


al for rape under an indictment alleg- 
ing several acts of intercourse with 
one who lived with defendant and his 
wife, after the prosecutrix testified 


RAPE 
Still, the 


Evidence of the tion. of consent 


the prosecutrix’ 


ble.®° 


that she was compelled by threats of 
the wife to tell her of the offenses, 
and that the wife suspected it from 
finding her trembling, she could be 
cross-examined as to whether the wife 
Saw her trembling after the first of- 
fense, or after the last, or how many 
times she saw her thus. Peo. Vv. 
Knight, 5 Cal. Unrep. Cas. 231, 43 P 6. 


[d] Res gestze.—(1) Where the 
prosecutrix in a rape case testifies 
that defendant, after ravishing her; 
tied her to a tree and left her, evi- 
dence of others that, shortly after the 
crime was alleged: to have been com- 
mitted, she went to them to untie her 
hands, is admissible as part of the res 
geste. Brown v. State, 72 Miss. 997, 
17 8S 278. (2) Evidence that two days 
after the alleged occurrence, when the 
witness saw the prosecutrix, she no- 
ticed that her lips were blue, could 
see places on her neck, bruised spots 
on her throat, and a bruised place on 
her lip, was admissible as res geste. 
Grimes v. State, 64 Tex. Cr. 64, 141 
Sw 261. 


fe] MNonexpert witness.—It was 
not error to permit the assistant coun- 
ty attorney who was present when a 
physician examined the prosecutrix 
shortly after the commission of. the 
offense to detail the appearance of the 
limbs and genital organs of the pros- 
ecutrix. State v. Symens, 138 Iowa 
113, 115 NW 878. 


Physicians’ testimony as to female’s 
condition see infra § 117. 


42. State v. Harness, 10 Ida. 18, 76 
P 788; Peo. v. Duncan, 104 Mich. 460, 
62 NW 556; Peo. v. Flynn, 96 Mich. 
276, 55 NW 844; Riley v. State, 112 
Tex. Cr. 595,18 SW (2d) 622; Hardtke 
v. State, 67 Wis. 552, 30 NW 723. 


43. State v. Ogden, 39 Or. 195, 65 
P 449. 

44. Peo. vy. Egan, 331 Ill. 489, 1638 
NE 357. 

[a] hus the admission of evi- 
dence of the prosecutrix’ impaired 
health from the time. of the alleged 
rape until the date of trial is errone- 
ous. Peo. v. Egan, 381 Ill. 489, 163 NE 
351. 

45. 
S 672. 

[a] Thus, in a prosecution for car- 
nal intercourse with an unmarried 
female of previous chaste character 
under the age of eighteen years, it is 
reversible error to admit testimony 
showing her sufferings or impair- 
ment of health as a result of inter- 
course, as such testimony tended to 
prejudice the jury, and was not mate- 
rial. Bynum v. State, 76 Fla. 618, 80 
Seo tze 

46. Ala.—Malloy v. State, 209 Ala. 
alo, I6soy oN. 


Cal.—Peo. v. 
159, 66 P 202. 


Ind.—Ransbottom y. State, 144 Ind. 
250, 48 NE 218. 


Iowa.—State v. Peterson, 110 Iowa 


Bynum v. State, 76 Fla. 618, 80 


Figueroa, 134 Cal. 
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However, it may also be shown that her clothing was 
not injured in the struggle, as bearing on the ques- 


and resistance;#® and it may be 


shown that blood on her clothing was the result of 


menstrual period.4® Evidence of: 


the condition of the prosecutrix’ clothing at a time 
remote from that of the alleged offense is inadmissi- 
The condition of the female’s clothing may 
be proved by any person who saw it.°? 


[§ 99] m. Age of Prosecutrix.®? Testimony as 
to the age of the prosecutrix is admissible.®® 
be shown that the female was below the age of con- 
sent;°* and the age of the prosecutrix may be shown 
on the question of consent, even where she was over 


It may 


647, 82 NW 329; State v. Montgomery, 
79 Iowa 7387, 45 NW 292. 


Mo.—State v. Brannan, 206 Mo. 636, 


105 SW 602; State v. Murphy, 118 Mo. 

7, 25 SW 95. ; ‘ 
Porto Rico.—Peo. vy. Ruiz, 18 Porto 

Rico 587 : 


Tex.—Myers v. State, 105 Tex. Cr. 
426, 289 SW 49; Grace v. State, 90 Tex. 
Cr. 329, 284 SW 541; Smith v. State, 
80 Tex. Cr, $2, 188 Sw 9835. Calyona 
v. State, 76 Tex. Cr. 88, 174 SW 591; 
Thompson vy. State, 70 Tex. Cr. 610, 
157 SW 494; Rogers v. State, 65 Tex. 
Cr. 105, 148 SW 631; Long v. State, 
(Cr.) 46 SW 640; Grimmett v. State, 
22 Tex. A. 36, 2 SW 631, 58 AmR 630. 


Wash.—State v. Mooradian, 132 
Wash. 37, 231 P 24; State v» Hunter, 
18 Wash. 670, 52 P 247. 

Wis.—Bannen v. State, 115 Wis. 317, 
91 NW 107, 965. 

Ont.—Rex v. Bowes, 20 Ont. L. 111, 
14 OntWR 1214. 

Peo. v. Arnold, 248 Ill, 169,93 
NE 786; Gonzales v. State, 32 Tex. 
Cr. 611, 265 SW Usk. 


48. State v. Cross, 12 Iowa 66, 79 
AmD 519. ¢ ; 

49. Peo. v. Flynn, 96 Mich. 276, 55 
NW 834. 


50. Peo. v. Wright, 101 Cal. A. 744, 
282 P 413. 

[a] Thus, in a prosecution for rape 
committed in February, evidence that 
the prosecutrix wore blood-stained 
bloomers in the following April is 
properly excluded. Peo. v. Wright, 
101 Cal. A. 744, 282 P 413. : 


51. Peo. v. Figueroa, 134 Cal. 159, 
66 P 202; State v. Peterson, 110 Iowa 
647, 82 NW 329; State v. Montgomery, 
79 Iowa 737, 45 NW 292; Grimmett 
v. State, 22 Tex. A. 36, 2.SW 631, 58 
AmR 630; Bannen v. State, 115 Wis: 
317, 91 NW 107, 965. 


52. Proof of age generally see 
Criminal Law § 1533; Evidence §§ 98, 
227, 660, 897, 915, 1099. 


53. Curry_v. State, 23 Ala. A. 140, 
122 S 303; Rogers v. State, 65 Tex. 
Cr. 105, 143 Sw 631. 


54. Cal—Peo. v. Harlan, 133 Cal. 
16, 65 P 9; Peo. v. Pribnow, 61 Cal. 
A. 252, 214 P 475. 


Del.—State v. 
83 A 441, 


Ga.—McMath y. State, 55 Ga. 303; 
aon v. State, 29 Ga. A, 305, 115 SE 


Smith, 14 Del. 588, 


La.—State v. Jackson, 15 S 402. 


S. C.—State v. Ha'ddon, 49 S. C. 308, 
27 SE 194. 


eer v. State, (Cr.) 283 SW 


Eng.—Reg. v. Neale, 1 C. & K. 591, 
47 ECL 591, 174 Reprint 951, 1 Den. 
C. C. 36, 169 Reprint 140. 

Aves Sedentbor as to age see supra §. 
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the age of consent.®® 


vant.58 


person who knows her age,®? but 


55. State v. McCaffrey, 63 Iowa 
479, 19 NW 3831; Dickey v. State, 86 
Miss. 525, 38 S 776; O’Meara v. State, 
VO St. 1515: 


56. Del.—State v. Deputy, 19 Del. 
19, 50 A 176 


Ky oN ee v. 
606, *33 KyL 1008. 


Miss.—Kolb v. State, 129 Miss. 834, 
93 S 358. 


Mo.—State v. Basket, 111 Mo. 271, 
19 SW 1097. 


N. Y.—Peo. v. Morris, 12 NYS 492. 


Tex.—Donley v. State, 44 Tex. Cr. 
428, 71 SW 958. 


{a], Occurrence of menstrual pe- 
riods.— Where, on the trial of an in- 
dictment for carnally knowing a fe- 
male under the age of sixteen years, 
the evidence of the age of the prose- 
cutrix was conflicting, it was held 
that evidence that the monthly sick- 
mess of prosecutrix had-regularly oc- 
curred for five years preceding the al- 
leged offense was admissible to show 
that prosecutrix was over sixteen 
years of age at the time of the com- 
mission of the offense. Howerton v. 
Com., 112 SW 606, 33 KyL 1008. 


{b] Former size and appearance.— 
(1) In a trial for rape, where the age 
of the prosecutrix was in issue, evi- 
dence was admissible that eight years 
before the prosecutrix was larger and 
looked much older than another girl 
who was eight years old. Donley v. 
State, 44 Tex. Cr. 428, 71 SW 958. (2) 
It is proper to show ‘the female’s size 
and appearance when brought as a 
child to a community in a given year, 
to show the probability that she was 
over eighteen years old when she al- 
leged that accused violated her chas- 
oe. Kolb v. State, 129 Miss. 834, 93 
5 35 


57. Bryan v. State, 18 Ala. 
89 S 894; ete? v. State, 
16, 104 SW 542 


Sie Con Wi Dutt 248 Mass: 81, 139 
NP 351; Hodde v. State, 104 Tex. Cr. 
577, 285 SW 826. 


{a] Appearance with relation to 
sister.—On a trial for carnal abuse of 
a girl, evidence that she appeared to 
be two or three years older than her 
sister has no tendency to show that 
she was over sixteen, and is inadmis- 


Com., 112 SW 


A. 9199, 
84 Ark. 


sible. Com. v. Duff, 245 Mass. 81, 139 
NE 351. 
{b]  Sister’s birth certificate inad- 


missible.—On a trial for carnal abuse 
of a girl, where her birth certificate, 
showing that she was under sixteen, 
and testimony of her mother that she 
was the second child, is admitted, her 
sister’s birth certificate, stating that 
she was the second child, and evi- 
dence that it was based on statements 
of the mother, is inadmissible. Com. 
v. Duff, 245 Mass, 81, 189 NE 351. 


59. Ky.—Clark v. Com., 92 SW 5738, 
29 KyL 154. 


Mass.—Com. v. Duff, 245 Mass. 81, 
139 NE 351; Com. v. Hollis, 170 Mass. 
433, 49 NE 682. 


Y.—Peo. v. Dickerson, 


N. 58 App. 
Div. 202, 68 NYS 715. 


Defendant may show that the 
female is above the age of consent,°*® but he cannot 
introduce evidence of her declarations as to her 
age;°’ and evidence for this purpose must be rele- 
The age of the female may be shown by a 
certificate of birth, or entry in the family bible, or 
family reputation,®® but such evidence may, under 
some circumstances, be inadmissible.°®° 
may be shown by the testimony of the prosecutrix 
herself,*! or by her father or mother or any other 


RAPE 


Too, her age 


pe 6} ina 
the declarations 


Or.—State v. Goddard, 69 Or. 73, 133 
P 90, 188 P 248, AnnCas1916A 146. 


Eng.—Reg. v. Weaver, L. R. 2 C. 
C. 85; Rex v. Rogers, 24 Cox C. C, 465; 
Reg. v. Hayes, 2 Cox C. C. 226. 


{a] Identification of female.— 
Where the female’s age is sought to 
be proved by a certificate of birth, 
evidence positively identifying her 
with the child whose birth is regis- 
‘tered in such certificate must be giv- 
en. Rex v. Rogers, 24 Cox C. C. 465. 


60. See cases infra this note. 


{a] Held inadmissible: (1) Certifi- 
cate of baptism. State v. Scroggs, 
bas Iowa 649, 96 NW 623. (2) Entry 


a family record of the age of the 
Siri: made by her or at the instance of 
her father, where he is alive and is a 
witness in the case. State v. Miller, 
71 Kan. 200, 80 P 51, 6 AnnCas 58. 
(3) After a father had testified to the 
age of the child from his own inde- 
pendent recollection, to allow the 
state to introduce in evidence, over 
defendant’s objection, a record of the 
births of his children not made con- 
temporaneously, but copied from one 
made at the time of the births. State 
v. Menard, 110 La. 1098, 35 S 360. (4) 
Family Bible, in which the birth of 
the female was entered when she was 
three years old, where the parents are 
present and available to testify. Dod- 
dy v. State, 91 Tex. Cr. 634, 240 SW 
555. To same effect Bradley v. State, 
2 Ava A S639. 10 eSibod poeta 
den 215 Ala. 140, 110 S 162]. 


61. Cal.—Peo. v. Allison, 44 Cal. A. 
118, 185 P 992; Peo. v. Elgar, 39 Cal. 
A. 78, 178 P 168. 


Iowa.—State v. Scroggs, 
649, 96 NW 728. 


Kan.—State v. Miller, 71 Kan. 200, 
80 P 51; State v. McClain, 49 Kan. 
730, 31° P 790. 


Mass.—Com. v. 
433, 49 NE 632. 


123 Iowa 


Hollis, 170 Mass. 


v. Bowser, 21 Mont. 


133, 53 P 179. 


S. D.—State v. Fritz, 44 S. D. 517, 
184 NW 235. 


Tex.—Canles v. State, 74 Tex. Cr. 
127, 167 SW 730; Boyd v. State, 72 
Tex, Cr. .621, 163 SW. 67; Johnson v. 
State, 42 Tex. Cr. 298, 59 SW 898. 


Wis.—Smits v. State, 145 Wis. 601, 
130 NW 525; Loose v. State, 120 Wis. 
115, 97 NW 526; Dodge v. State, 100 
Wis. 294, 75 NW 954. 


[a] Place of confirmation irrele- 
vant.—Where the prosecutrix in a 
statutory rape case was asked, in or- 
der to corroborate her testimony as 
to her age, whether she was confirmed 
this year, and answered ‘Yes,’ and 
was asked in what church, and an- 
swered over objection, ‘‘In the German 
Reformed Church,’ the answer to 
the latter question was not relevant 
and should have been excluded. Smits 
v. State, 145 Wis. 601, 1830 NW 525. 


62. Ala.—Bradley v. State, 215 Ala. 
140, 110 S 162 [den certiorari 21 Ala. 
A.( 539, 110 S 157]. 


Ark.—James v. State, 125 Ark. 269, 
188 SW 806. 


ven 


[§ 99 


of the female’s relatives as to her age are inadmissible 
where they are purely hearsay;*? and the wife of 
defendant, who is also the mother of the prosecutrix, 
is incompetent to testify as to her age.®* 
male’s age may also be shown by the opinion of non- 
expert witnesses after a proper showing as to their 
means of knowledge and the basis of their opinion.®® 
A. witness who testifies as to the female’s age on a 
designated date may be asked-how he knew that 
The jury may consider the appearance of 
the girl in determining her age;*7 but it is not im- 


The fe- 


Ky.—Clark v. Com., 92 SW 573, 29 
KyL 154. 


ty tee v. Menard, 110 La. 1098, 
35 S 360. 


Rese v. Duff, 245 Mass. 81, 
139 NE 351. 
deere .—Dickey v. State, 86 Miss. 525, 


Tex—Taylor v. State, 79 Tex. Cr. 
274, 184 SW 224; Caples v. State, 74 
Tex. Cr elay, 167 SW 730; Neill v. 
State, 49 Tex. Cr 21950 on) SW 791. 


[a] Physician at female’s birth.— 
(1) The physician who attended the 
prosecutrix’ mother at the time of the 
prosecutrix’ birth may testify to her 
age as shown by his memorandum in 
medical accounts made at the time. 
James v. State, 125 Ark. 269, 188 SW 
806; Neill v. State, 49 Tex. Cr. 219, 
91 SW 791. (2) Where, in proving a 
girl’s age at the time of the offense, 
a physician testified that he attend- 
ed the mother when the girl was born, 
it was not error to allow him to re- 
fresh his memory by referring to the 
entry of the date of such attendance 
in his cash book. Peo. v. Vann, 129 
Cal. 148)-61, P 776. 


[b] Date of cyclone in which the 
doctor attending the prosecutrix’ birth 
was injured, and after which he never 
practiced, was competent as a fact 
to aid in ‘fixing her birth. Bradley v. 
State, 215 Ala. 140, 110 S I62 [den cer- 
tiorari 21 Ala. A. 539, 110 S 157]. 


[c] Marriage license record of 
parents of female is admissible, where 
they testify that she was born a 
year after the marriage. Tavlor v. 
State, 79 Tex. Cr. 274, 184 SW 224. 


63. Donley v. State, 44 Tex. Cr. 
428, 71 SW 958. 


[a] Thus, where the age of the 
prosecutrix was in issue, the state- 
ment as to what a brother of the pros- 
ecutrix told the witness as to the age 
of the prosecutrix was not admis- 
sible unless the brother was dead at 
the time of the trial. Donley v. State, 
44 Tex. Cr. 428, 71 SW 958. 


64. State v. Deputy, 19 .Del. 19, 
BOA LG. 
Wife’s competency as witness 


against husband generally see Wit- 
nesses. [40 Cyc 2209 et seq]. 


State v. Grubb, 55 Kan, 678, 
41 P 95, 98; Donley v. State, 44 Tex. 
Cr. 428, 71 SW 958. 


Estimates as to age see acres 
Law § 15538; Evidence § 660 


66. Peo. v. Ayers, 182 Mich, 241, 
148 NW 383. 


[a] Thus, where the mother of the 
prosecutrix testified that the prosecu- 
trix was seventeen years old on a 
designated date, the sustaining of an 
objection to the question as to how 
she knew that the prosecutrix was 
seventeen years old on that date is 
erroneous. Peo. v. Ayers, 182 Mich. 
241, 148 NW 383. 


67. Peo. v. Pribnow, 61 Cal. A. 252, 
2hAY Plato POOn Wr Eco, L31 Mich. 
519, 91 NW 755, 94 NW 1069; Hunter 
Vv. State, 6 Okl. Cr. 446, 119 ,P 445, 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 99-103] 


proper to refuse to cause the prosecutrix to be dressed 
in clothes which she had worn, and which it is claimed 
made her appear over the age of consent.*® Evyi- 
dence of defendant’s admissions that the female was 
under age is admissible.*® 


[§ 100] n. Physical and Mental Condition of Ac- 
cused’?°—(1) In General. Evidence as to defend- 
ant’s physical condition is admissible.*! Testimony 
of the condition of accused at the time of the crime 
is admissible as part of the res geste.72 Whenever 
it is material on the question of force and resistance 
it is competent to show the size and strength of ac- 
cused.7* Such evidence may also be material on 
the question whether accused could have committéd 
the act in view of the prosecutrix’ condition.7* 


[§ 101] (2) Impotency.7® In a prosecution for 
rape evidence is admissible to prove that accused 
was impotent;7® or to rebut evidence of impoten- 
cy.’7 Evidence of defendant’s-impotence has been 
held relevant and admissible as to the intent of an 
alleged attempt or assault with intent to rape;*8 
but it has also been held that evidence of impotency 
is inadmissible in such a prosecution.*® It is error 
in a rape prosecution to require defendant to answer 
as to whether he would submit to an examination by 
a physician designated by the court, as to his capaci- 


And see eunal Law § 1231; Evi- 


RAPE 


of more than ordinary parts. 
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ty for sexual intercourse;®® and it is not error to 
refuse to permit the jury during the trial privately 
to examine the private parts of accused.*? 


[§ 102] (8) Intoxication. While it has been held 
that, where intoxication is not urged as a defense in 
a prosecution for rape or assault with intent to 
rape,®? it is error to allow the state to introduce evi- 
dence that accused was intoxicated at the time of 
the alleged commission of the crime,®? in a prosecu- 
tion for assault with intent to rape, it has been held 
proper to show that accused was drinking before or 
about the time of the alleged offense, to show his con- 
dition at the time of the offense,®* to show a condition 
of mind which might render him reckless of conse- 
quences,®® or to corroborate the testimony of the 
prosecutrix that she had detected the odor of liquar 
on her assailant.8° It is competent for accused to 
show that he was in such a debilitated condition from 
a previous drunken debauch as to be physically in- 
capable of committing the offense.87 Evidence that 
accused was drunk several hours after the time of the 
alleged offense is properly excluded.®§ 


[§ 103] 0. Identification of Accused. Defendant 
may be identified by the prosecutrix or other wit- 
nesses as the person who committed the offense,®® and 
anything which tends to such identification may be 


Con-ftic stroke, physically incapable of 


dence § 8 


68. tll v. State, 63 Tex. Cr. 
595, 141 SW 232, AnnCas1913D 858. 


69. Peo. Pribnow, 61 Cal. A. 252, 
214 P 475; Poa v. Elco, 131 Mich. 519, 
91 NW 755, 94 NW 1069; Lott v. 
State, 66 Tex. Cr. 152, 146 SW 544. 


[a] School census taker.—In a 
prosecution for rape, testimony of 
the school census taker as to the age 
of the prosecutrix as stated by de- 
fendant is admissible. Lott v. State, 
66 Tex. Cr. 152, 146 SW 544. 


[b] Confirmation certificate.—In a 
prosecution for rape on defendant’s 
adopted daughter, a confirmation cer- 
tificate, certifying to the date of the 
prosecutrix’ birth on information giv- 
en by defendant, who was present 
when she was confirmed, is admissi- 
ble as tending to show that he knew 
her age when the offense was com- 
mitted. Peo. vy. Pribnow, 61 Cal. A. 
252, 214 P 475. 


70. Wenereal disease see infra § 
106. 


71. Com. v. Barber, 261 Mass. 281, 
158 NE 840. 


[a] Thus questions as to defend- 
ant’s violence against his mother are 
competent to rebut the contention 
that, being crippled, he could not have 
committed the assault charged. Com. 
v. Barber, 261 Mass. 281, 158 NE 840. 


72. Peo. v. Hosmer, 66 App. Div. 
616, 72 NYS 480; Com. v. Rheinold, 
30 Pa. Dist. 734. 


73. State v. 
257, 66 SW 961; 
ING ES P48, 


74. Conners v. State, 47 Wis. 5238, 
2 NW 11438. 


[a] Thus, where, on an indictment 
for rape, several physicians testified 
that they were unable to find a bruise 
on the prosecutrix’ person, or any ir- 
ritation of the sexual organs, or blood 
on her clothing, but that it ,would 
have been possible for a man of ordi- 
nary parts to have intercourse with 
her, and a physician of great experi- 
ence testified that he was unable to 
insert his finger in her parts without 
causing pain, it was error to exclude 
evidence that defendant was a man 


Armstrong, 167 Mo. 
State v. Knapp, 45 


ners y. State, 47 Wis. 523, 2 NW 1143. 


ret i Expert testimony see infra § 


76. State v. Steele, (Iowa) 228 NW 
75; Peo. v. Coston, 187 Mich. 538, 
153 NW 831; Peo. v. Row, 135 Mich. 
505, 98 NW "13; State v. Friend, 100 
W. Va. 180, 1380 SE 102. 


fa] Accused may testify as to his 
physical incapacity to perform the 
sexual act. Peo. v. Coston, 187 Mich. 
538, 153 NW 831. 


[b] Evidence of wife of accused 
who was afflicted with orchitis, to the 
effect that he did not and could not 
copulate with her, although they 
slept together, for more than a year, 
is competent on the issue of his guilt 
of statutory rape alleged to have been 
committed within that time, and to 
refuse to admit her testimony in that 
regard is reversible error. State v. 
Friend, 100 W. Va. 180, 130 SE 102. 


77. Peo. v. Row, 185 Mich. 505, 98 
NW 13. 


[a] Thus, where, in a prosecution 
for rape, defendant claimed that at 
the time of the offense he was physi- 
cally incapable of committing the 
same by reason of paralysis, and that 
he had been under treatment by a 
physician, who told him he had 
paralysis, and the physician testi- 
fied that he treated defendant for 
rheumatism, and not for paralysis, 
and denied having made statements 
to several persons, whose names and 
times and places were called to his 
attention, that defendant had paraly- 
sis, testimony of such persons that 
physician had made such statements 
to them for the purpose of impeach- 
ing his testimony was not objection- 
able on the ground that it related to 
a collateral inquiry. Peo. v. Row, 135 
Mich. 505, 98 NW 13. 


7S. Hunt) ‘ve State, 114 “Ark.” 239; 
169 SW. 733, LRA1915B toate AnnCas 
1916D 538; State v. John, 188 Iowa 
494, 176 NW 280. 


[a] Thus, in a prosecution for as- 
sault with intent to commit rape, 
testimony of medical witnesses that, 
during the month in which the offense 
was charged to have been committed, 
they examined defendant physically 
and found him, on account of a paraly- 


committing the offense is improperly 
excluded. State v. John, 188 Iowa 
494, 176 NW 280. 


79. State v. Bartlett, 127 Iowa 689, 
104 NW 285. 


Impotency not defense in assault 
cases see supra § 38. 


80. Peo. v. Deatrick, 30 Cal. A. 
507, 159 P 175. 


Examination by order of court see 
infra § 137. 


81. State v. Stevens, 133 Iowa 684, 
110 NW 1087. 


{a] Thus, where, in a prosecution 
for rape, accused testified that he had 
been injured in his private parts, and 
had had his side crushed, and that as: 
a result he was without sexual desire, 
and incapable of having sexual inter- 
course, it was not error for the court 
to refuse to permit the jury during 
the trial privately to examine the 
private parts of aecused. State vw. 
Stevens, 133 Iowa 684, 110 NW 108%. 


Examination in civil cases see in- 


fra § 173; and Evidence § 898. 

82. Intoxication as defense see su- 
pra’$. 52: 

83. Addison v. Peo., 193 Tl. 405, 


62 NE 235; 
479, 227 Pp 

84. aeenati v. State, 18 Ala. A. 
46, 88 S 369 


85. Roberts v. State, 9 Ga.'A. 807, 
72 SH 287. 


86. Peo, v. Allen, 279 Til. 250, 116 
NE 625. 


87. Nugent v. State, 18 Ala. 521. 

Defenses see supra § 51. 

88. State v. Alcorn, 137 Mo. 121, 
88 SW 548; Pusley v. State, 22 Ok 


Cre; 210 P 306; Lavalley v. State, 
188 Wis. 68, 205 NW 412. 


89. Ala.—Dudley v. State, 121 Ala. 
4,25 S 742 

Ark. est v. State, 150 Ark. 555, 
234 SW 997. 

La.—State v. Washington, 104 La. 
57, 28 S 904. 

Utah.—State v. Brinkman, 68 Utah: 
557, 201 P3864, 


Va.—Brogy v. Com., 10 Gratt, (51 
Va.) 722. 


eee v. Brennan, 111 Or. 
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shown;°° but descriptions of accused given by the 
-prosecutrix to other people are not admissible unless 
brought out on cross-examination, or by way of cor- 
roboration,®! and evidence for the purpose of identi- 
It may be shown that 
the prosecutrix identified accused while he was in 
‘eustody,®°? and testimony of what the prosecutrix 
said in making the identification is admissible to cor- 
It may be shown that 
the prosecutrix identified defendant after a number 
of other persons had been called before her for iden- 
tification one by one;®® and evidence tending to show 
that the prosecutrix had some recollection of the 
appearance of the guilty person, and acted cautious- 
ly in identifying him, is admissible,?® as is evidence 
of how soon after his arrest accused was identified.®? 
There is authority that it may be shown that the 
prosecutrix pointed out defendant among a number 
before her as the guilty party;°° but there is also 


‘fication must be relevant.®? 


roborate her identification. °* 


Wis.—Smith vy. State, 51 Wis. 615, 
8 NW 410, 37 AmR 845. 


{a] Witness in a prosecution for 
attempted rape may testify that she 
knows defendant, without giving 
ground for the objection that defend- 
ant should be identified by the one 
on whom the attempt was made. 
Sate v. Washington, 104 La. 57, 28 


90. Dudley v. State, 121 Ala. 4, 25 
S 742; Murley v. State, 105 Tex. Cr. 
276, 288 SW 441. 


[a] Thus: (1) Evidence, in a 
prosecution for rape under the guise 
of chiropractic treatment, that de- 
fendant called himself a “chiroprac- 
‘tor,” is admissible to establish iden- 
tity. Murley v. State, 105 Tex. Cr. 
276,: 288, SW 441. (2) Where the 
‘prosecutrix and another witness, in 
the room at the time of an alleged 
assault with intent to commit rape, 
committed in the nighttime, had iden- 
tified accused, evidence that an elec- 
tric light on the outside shone into 
the room was admissible to show their 
ability to do so. Dudley v. State, 
124 Ala. 4,°25 S 742. 


Clothing of accused see infra § 104. 


91. Brogy v. Com., 10 Gratt. (51 

Va.) 722; Smith v. State, 51 Wis. 
615, 8 NW 410, 37 AmR 845. 
' [a] Held admissible-—Where, on 
a prosecution for rape, the principal 
“witness has stated on cross-examina- 
tion that one B told her he thought it 
was accused who committed the act, 
there is no error in permitting her 
then to testify that she had de- 
scribed to B the man who did the act 
before B told her he thought it was 
‘the accused. Smith v. State, 51 Wis. 
615, 8 NW 410, 37 AmSR 845. 


- 92. Oxsheer v. State, 38 Tex. Cr. 
‘499, 438 SW 335. 


{a] Held not admissible.—Where 
the prosecutrix had stated that she 
was assaulted by a negro, but had 
been unable to identify defendant, 
evidence that there was no strange 
negro in the county was held not ad- 
missible as tending to identify de- 
fendant as the guilty person. Ox- 
sheer v. State, 38 Tex. Cr. 499, 43 
SW 335. 


93. State v. Mayer, 204 Iowa 118, 
214 SW 710; Fortune v. State, 96 
Tex. Cr.'569, 259 SW 573. 


94. State v. Mansell, 192 N. C. 20, 
133 SH 190. 

95. State v. Butler, 114 S.C. 433, 
103 SE 762. 

96. State v. Butler, supra; State 
yv. Johnson, 85 S. C. 265, 67 SE 453. 


RAPE 


the prosecutrix 


material.!1 


[a] Thus: (1) In a prosecution 
of a negro for rape, testimony that 
about twenty negroes were arrested 
and brought before the prosecutrix 
immediately after the ravishment, 
and that she failed to identify ,any 
of them, is admissible. State v. 
Johnson, 85 S. C. 265, 67 SE 453. (2) 
Testimony of the prosecutrix that a 
prisoner other than defendant’ was 
presented to her for identification in 
defendant’s absence and that she stat- 
ed that such prisoner was not the 
man who assaulted her is admissi- 
ble. State v. Butler, 114 S. C. 433, 
103 SE 762. 


97. State v. Jeffreys, 192 N. C. 318, 
1385 SE 32. 


98. Cotton v. State, 87 Ala. 75, 6 
S 396; State v. Bedard, 65 Vt. 278, 
26. Ac T19s\s Ree vn ssJenkins, 17Cs7& 
K. 536, 47 ECL 536, 174 Reprint 927. 


99. Reddick. v. State, 35 Tex. Cr. 
463, 34 SW 274, 60 AmSR 56 [overr 
Bruce. v..State, 81 Tex...Crs 590,) 21 
SW 681]. 


1. Reddick v. State, 35 Tex. Cr. 
463, 34 SW 274, 60 AmSR 56 [overr 
Bruce: v. State, 31-Tex, Cr. 590, 21 
SW 681]. 


2. Turman y. State, 50 Tex. Cr. 7, 
SEV ESINIE Tastee . 


[a] Thus, where a witness was 
asked whether the prosecutrix made 
any reply when the sheriff asked her 
to be certain whether defendant was 
her assailant, to which the witness 
responded that the prosecutrix made 
no reply, and evidence was then ad- 
mitted in rebuttal to show that the 
prosecutrix fainted before defendant 
was taken out of the room, whereby 
she was unable to respond to the 
sheriff the testimony as to the prose- 
ecutrix fainting was prejudicial er- 
ror the identity of the assailant be- 
ing one of the questions in issue. 


| Turman v. State, 50 Tex. Cr. 7, 95 SW 


533, 


8. Fortune v. State, 
569, 259 SW 578. 


4 Peo. v. Cappalla, 324 Ill. 11, 154 
NE 451. 


5. Holloway v. State, 54 Tex. Cr. 
465, 113 SW 928. 


[a] Thus, in a prosecution for at- 
tempt to commit rape, where the 
evidence showed that accused had on 
a white hat at the time, the state 
could prove the color of the hat he 
had on at the examining trial, and 
that during that trial he exchanged 
the white hat for a black one. Hollo- 
ba v. State, 54 Tex. Cr. 465, 113 SW 


96 Tex, Cr. 


vr ee 
& 


authority that such evidence is not admissible,®® as 
is also testimony of the circumstances under which 
a claimed identification was® made, or testimony 
which the state claims will account for a failure by 


to make identification.2 Hvidence 


of identification of accused by the husband of the 
prosecutrix,® or by an acquaintance of the prosecu- 
trix,* is admissible. 

[§ 104] p. Clothing of Accused. Evidence is ad- 
missible as to the clothing accused wore at the time 
of the offense,® and as to the condition of his clothing 
after the offense ;® but remote or immaterial evidence 
as to his clothing is not admissible.* 
a man’s hat at the scene of the offense may be shown.® 
Articles of clothing taken from accused are admis- 
sible against him. 

[§ 105] q. Age of Accused.?° 
age of accused is admissible whenever such age is 
It has been held that it is proper for 


The finding of 


Evidence as to the 


6 Nichols v. State, 99 Tex. Cr. 
504, 270 “SW 555: 
[a] Blood spots on underclothing 


of accused, charged with statutory 
rape, are material, where there was 
other evidence that the prosecutrix 
was bleeding, and the spots furnished 
evidence corroborative of the state’s 
and opposed to accused’s. theory. 
Nichols v. State, 99 Tex. Cr. 504, 270 
SW. 555. 


7. State v.’ Alton, 105 Minn. 410, 
117 NW 617, 15 AnnCas 806; State v. 
Clarke, 48 Nev. 134, 228 P 582; Hollo- 
aw v. State, 54 Tex. Cr. 465, 113 SW 


[a] Thus: (1) The single fact 
that a stain upon defendant’s shirt 
sleeve was blood, it not being shown 
to be human blood, and it appearing 
that it may have been deposited there 
for six months or a year, was too re- 
mote and of no probative force in 
establishing the identity of defend- 
ant as the guilty party. State v. Al- 
ton, 105 Minn. 410, 117 NW 617. (2) 
A question to a witness as to how 
defendant was dressed on a certain 
occasion before the crime, to show 
defendant’s custom of wearing an 
overcoat and to discredit the prose- 
cutrix’ statement that he wore a 
sweater at the time of the crime, is 
properly excluded as direeted to a 
particular instance, instead of show- 
ing custom. State v. Clarke, 48 Nev. 
134, 228 P 582. (8) Testimony that, 
on the day of the examining trial, 
when accused alighted from the train 
the witness remarked, “There he is 
now, with the same white hat he had 
on the night the offense was commit- 
ted and that Mrs. Smith [prosecu- 
trix] wild surely identify him now,” 
was highly prejudicial and inadmis- 
sible, as res inter alios acta. MHollo- 
ys v. State, 54 Tex. Cr. 465, 113 SW 

8. Grace v. State, 84 Tex. Cr. 338, 
206 SW 9238. 

9. State v. Neal, 178 Mo. 63, 76 SW 
e5e State v. Duffy, 124 Mo. 1, 27 SW 


10. Necessity for proof of age of 
accused see supra § 74 


11. Peo. v, Liedecker, 258 Ill. 395, 
101 NE 556; State v. Wright, 91 W. 
Va. 500, 113 SE 764. 


[a] Thus: (1) Where, on trial 
of an indictment for rape, the age of 
accused becomes an affirmative mat- 
ter for the state to prove, evidence 
thereof may be properly admitted. 
State v. Wright, 91 W. Va. 500, 113 
SE 764. (2) It is competent to show 
the age of accused and the knowledge 
of the witnesses with respect there- 


rrr 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§§ 103-105 


§§ 105-107] 


\ 


the jury to draw reasonable inferences as to the age 
of defendant from his appearance and growth.!? 


Although it has, 
been held that evidence that defendant was suffering 
from a venereal disease is inadmissible,'* the weight 
of authority is that it may be shown that the female 
became infected with a venereal disease as the result 
of the rape, and that defendant had the same dis- 
ease;'® but evidence to show that the prosecutrix 
contracted the disease from defendant must be rel- 
Evidence is admissible to show that the 
prosecutrix might have contracted a venereal disease 
from sources other than defendant,!7 if relevant.+§ 
Defendant may, on cross-examination, inquire if the 
prosecutrix, had such disease before the time of the 


[§ 106] r. Venereal Disease.1® 


evant.!® 


to, and particularly when the evi- 
dence bears directly upon his capacity 
to commit the crime charged. State 
v. Armstrong, 167 Mo. 257, 66 SW 961. 

12. State v. McNair, 93 N. C. 628; 
State v. Huffman, 39 Or. 48, 63 P 1; 
Pt v, Sullivan, 68 Vt.. 540, 35 A 


13. As bearing on obaractex ‘of 
gta pean see infra § 110. 


4 Marshall v. State, 
552, 117 S 612. 


15. Cal.—Peo. v. Liggett, 18 Cal. 
AN S6T, £23°P" 225. 


Del.—Colombo v. State, 24 Del. 
28, 78 A 595 [aff 25 Del. 96, 75 A 616]. 


a Rilay-y. State, 153 Ga. 182, 111 
SE 729. 


Kan.—State v. Otey, 7 Kan. 69. 

Mich.—Peo. v. Glover, 71 Mich. 303, 
38 NW 874. 

Minn.—State v. Mason, 152 Minn. 
306, 189 NW 452. 

Mo.—State v. Dalrymple, 270 SW 
675; State v. Marcks, 140 Mo. 656, 41 
SW 973, 48 SW 1095. 

2; Y.—Peo. v. Flinn, 1 Wheel. Cr. 
74, 

Philippine.—U. S. v. Tan Teng, 23 
Philippine 145. 


S. D.—State v. 


22 Ala. A. 


Mills, 45 S. D. 633, 


189 NW 941, 45 S. D. 439, 188 NW | 


49. 
Utah.—State v. Dean, 69 Utah 268, 
254 P 142. 


Wash.—State v. 
580, 232 P 3638. 


W. Va.—State v. Swiger, 105 W. Va. 
358, 143 SE 8b. 

Wis.—Lam Yee v. State, 132 Wis. 
527, 112 NW 425. 


[a] Declarations of. accused and 
other evidence that at the time of the 
offense he was afflicted with a vene- 
real disease, with which his victim 
was thereafter afflicted, is admissi- 
ble to corroborate more direct evi- 


Priest, 182 Wash. 


dence. State v. Priest, 132 Wash. 580, 
232 P 353. 
[b] Where defendant testifies in 


his own behalf, denying rape, and 
also that the had at that time any 
venereal disease, it is proper, on 
cross-examination, to inquire as_ to 
his physical condition with refer- 
ence to such disease, and as to why 
he had certain bottles of medicine 
whieh he used in jail, shortly after 
his arrest. Peo. v. Glover, 71 Mich. 
303, 38 NW 874. 


[ec] To prove penetration.—(1) 
Proof that the prosecutrix had a 
venereal disease which could only 
have been contracted by sexual inter- 
course is admissible in a rape case 
to show penetration, in connection 
with the prosecutrix’ testimony that 
accused was the only man whose or- 
gan had ever penetrated her. Colom- 
po v. State, 25 Del. 28, 78 A 595 [aff 
24 Del, 96, 75 A 616]. (2) Evidence 
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as to whether the prosecuting wit- 
ness was suffering from a venereal 
infection is admissible as tending to 
show sexual intercourse. Peo. v. Lig- 
gett, 18 Cal. A. 367, 123° P 225. 


{d] Time of examination.—(1) It 
may be shown that an examination 
of the prosecutrix two months after 
the alleged offense revealed a 
venereal disease. State v. Colombo, 
24 Del. 96, 75 A 616 [aff 25 Del. 28, 
18 -AL 695], (2) Where the state 
claimed that defendant infected the 
prosecutrix with syphilis, the fact 
that evidence of a physical examina- 
tion of defendant was excluded as too 
remote did not entitle defendant to 
the exclusion of evidence that from 
an earlier physical examination of 
the prosecutrix she was found suf- 
fering from syphilis. State v. Colom- 
bo, supra. (3) Evidence that defend- 
ant was examined and found to be 
suffering from a venereal disease 
about one month after the commis- 
sion of the crime, and that the prose- 
ecutrix contracted the same disease 
about two weeks after the crime, is 
admissible notwithstanding the in- 
terval between the time when the 
prosecutrix was shown to have the 
disease and the time when defendant 
was found to be suffering therefrom. 
State v. Mason, 152 Minn. 306, 189 
NW 452. 


Expert testimony see infra § 117. 


16. Peo. v. Ah Lean, 7 Cal. A. 626, 
95 P 380; State v. Fehr, 45 S. D. 634, 
189 NW 942. 


{a] Thus: (1) In a prosecution 
for rape alleged to have been com- 
mitted on Oct. 8, 1905, it was held 
error to permit a physician to tes- 
tify as a witness for the prosecution 
that he examined prosecutrix on Octo- 
ber 24 and found that she had 
venereal chancroids, which appeared 
to be about twelve days old, for the 
purpose of showing that the venereal 
disease was contracted by the prose- 
cutrix from defendant. Peo. v. Ah 
Lean, 7 Cal. A. 626, 95 P 380. (2) In 
a prosecution for rape, whether the 
prosecutrix had had a venereal dis- 
ease prior to the date named in the 


information is wholly immaterial, 
State v. Fehr, 45 S. D, 634, 189 NW 
942. 

en Angeloff Vea otacery ole,ODner Sia 


361, 110 NE 936; State v. Dean, 69 
Utah 268, 254 P 142 


fa] Thus: (1) meaeinnon of the 
prosecutrix’ father that her mother 
and sister had gonorrhea, and that 
he contracted it from them, is admis- 
sible as tending to show the possibil- 
ity that the prosecutrix contracted 
it from such sources. State v. Dean, 
69 Utah 268, 254° P 142. (2). Evi- 
dence’ of sexual intercourse, but not 
of attempted intercourse, between the 
prosecutrix and others than defend- 
ant, at about the time of the alleged 
offense, is admissible where the 
state’s evidence tended to show that 
the prosecutrix contracted a disease 
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alleged offense;1® but it is not erroneous to refuse 
to allow the prosecutrix to testify on cross-examina- 
tion as to treatments for a venereal disease where it 
is not shown whether the treatments were given be- 
fore or after the offense.”° 
timony that the prosecutrix had a contagious venereal 
disease when the rape is alleged to have been commit- 
ted, it appearing that she had such disease shortly 
thereafter, and that defendant had never had it.?? 
[§ 107] s. Pregnancy; 
entage, and Disposition of Child. 
for rape, the female’s pregnancy, or pregnancy and 
miscarriage, or the birth of a child, may be shown 
as corroborative testimony of sexual intercourse,” 
where such evidence tends to prove the corpus delic- 


It is error to exclude tes- 


Miscarriage; Birth, Par- 
In a prosecution 


from defendant. Angeloff v. State, 
Sly Ohgyst! 361/110) NMessbs 


Character and habits of prosecu- 
trix see infra §§ 109-116. 


18. State v. Dean, 69 Utah 268, 
254 P 142. 


[a] Thus evidence of illicit rela- 
tions between the prosecutrix’ sister 
and a man who had gonorrhea is 
inadmissible as not tending to show 
that the prosecutrix contracted it 
from such source and not from de- 
fendant. State v. Dean, 69 Utah 268, 
254 P 142. 


19. State v. Otey, 7 Kan. 69. 


[a] Thus, where it appears that 
defendant had a venereal disease, and. 
the mother of the prosecutrix testi-' 
fies that the prosecutrix had such dis- 
ease after the alleged offense, it is 
proper to ask on cross-examination 
whether the prosecutrix suffered 
from such disease prior to that time. 
State v. Otey, 7 Kan. 69 


20. Salter v. State, 163 Ga. 80, 135 
SE 408. : 
21. Peo. v. Fong Chung, 5 Cal. A. 


587, 91 P 105. 


22. Ala.—Davis v. State, 21 Ala. 
A. 595, 110 S 599; Davis v. State, 20 
Ala. A, 463, 103 S 73. 


Ark.—Jackson y. State, 142 Ark. 
96, 218 SW 369. 
‘Cal.—Peo. v. Marino, 33. Cal.* A. 


448, 165 P 564; Peo. v. Soto, 11 Cal. 
A. 431, 105 P 420. 


Colo.—O’Chiato y. Peo., 73 Colo. 192; 
214 P 404, 405 [cit Cyc]; Laycock v. 
Peo., 66 Colo, 441, 182 P 880. 


Conn.—State v. Sebastian, 81 Conn. 
1, 69 A 1054. 


Del.—State v. 
151, 74 A 1086. 


I1l.—Peo. v. Boston, 309 Ill. 77, 139 
NE 880; Peo. v. Findley, 286 Ill. 368, 
121 NE 608; Peo. v. Cassidy, 283 Ill. 
398, LL9 NH 279; Peo. v. Duncan, 261° 
Ill. 339, 103 NE 1048. 


Ind.—Cosilito v. State, 
419, 151 NE 129. 


Iowa.—State v. Blackburn, 
Iowa 748, 114 NW _ 581; 
Blackburn, 110 NW 275. 


Kan.—State v. Lange, 121 Kan. 703, . 
249 RP 595; 596 [cit Cyc]; State v. 
Miller, 71 Kan. 200, 80 P 51; State 
v. Walke, 69 Kan, 183, 76 P 408. 


Ky.—Bethel v. Com., 231 Ky. 541, 
21 SW (2d) 830; Kayes v. Com., 221 


Dlugozima, 23 Del. 


197 Ind, 


136 
State v. 


Ky. 474, 298 SW 1096; Gilbert v. 
Com., 204 Ky. 505, 264 SW 1095; 
Druin vy. Com., 124 SW 856. 


Md.—Duvall v. State, 151 Md. 38, 
133A 833. 

Mass.—Com. v. Duff, 245 Mass. 81, 
139 NE 351. 

Minn.—State v. Johnson, 114 Minn, . 
493, 181 NW 629. ! 

Mo.—State v. Gruber, 285 SW 426, 
428 [quot Cyc]; State v. Kelly, 245 
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ti,2? but not as evidence that defendant committed 
the crime, or, if he had intercourse with the prose- 
cutrix, that he did so by force or its equivalent.** 
While it has been held that evidence as to the pa- 
ternity of the child is not admissible, the fact of 
paternity not being in issue,2> according to another 
view evidence is admissible to prove?® or to disprove 


accused’s paternity of the child.?? 


of the birth of a child is admitted, the prosecutrix 


Mo. 489, 150 SW 1057, 48 LRANS 
476; State v. Reed, 237 Mo. 224, 140 
SW 909; State v. Palmberg, 199 Mo. 


233, 97 SW 566, 116 AmSR 476. 

Nebr.—Woodruff v. State, 72 Nebr. 
815, 101 NW 1114 

Nev. ried Vic Moore, 48 Nev. 405, 

238) P 523. 

N. H.—State v. Danforth, 73 N. H. 
215, 60 A 839, 111 AmSR 600. 

N. Y.—Peo. v. Flaherty, 27 App. 
Div. 535, 50 NYS 574 [rev on other 
grounds 162 N. Y. 532, 57 NE 73]. 


Okl.—Williams v. State, (Cr.) 268 
P 329: 

Or.—State v. Robinson, 32 Or. 43, 
48 P 357. 

S. D.—State v. Sysinger, 25 S. D. 


110, 125 NW 879, AnnCasi912B 997. 


Tex.—Wiliiams v. State, 105 Tex. 
- Cr. 381, 288 SW 205; McCulley v. 
State, 103 Tex. Cr. 126, 280 SW 223; 
Carter v. State, 78 Tex. Cr. 240, 181 
SW 473; Abernathy v. State, 76 Tex. 
Cr. 252, 174 SW 339. 


Utah.—State v. Neel, 23 Utah 541, 
65 P 494. 

Wash.—State v. Fetterly, 33 Wash. 
$995.14" P 810; 

Wyo.—State v. Quirk, 38 Wyo. 462, 
268 P 189. 

[a] Period of gestation.—(1) The 
fact that a child was born two hun- 
dred and ninety-two days after the 
prosecutrix testified that defendant 
had intercourse with her does not dis- 
credit her testimony, although the 
ordinary period of gestation is from 
two hundred and seventy to two hun- 
dred and ninety days, where she tes- 
tified to another act of intercourse 
within two hundred and eighty days 
of the birth. Peo. v. Flaherty, 27 App. 
Div. 535, 50 NYS 574 [rev 162 N. Y. 
532, 57 NE 73]. (2) Where, in a trial 
for-rape, it appeared that the prose- 
cutrix bore a child two hundred and 
ninety-nine days after the alleged of- 
fense, evidence of physicians that, as 
the alleged intercourse occurred dur- 
ing the menstrual period, the time of 
gestation did not exceed two hundred 
and eighty days, and could not have 
been two hundred and ninety-nine 
‘days, was admissible on the isSue as 
to whether the intercourse happened 
at the date testified to by the prosecu- 
trix. State v. Blackburn, 136 Iowa 
743, 114 NW 531; State v. Black- 
burn, (Iowa) 110 NW 275. (3) Where 
defendant claimed that the prosecu- 
trix’ child, of which defendant was 
said to be the father, could not have 
been conceived on the date of inter- 
course, involving the question of 
whether the child had been prema- 
turely born, the woman who attend- 
ed the prosecutrix at the time the 
child was born was properly allowed 
to state in detail the appearance of the 
child at such time. Jackson v. State, 
142 Ark. 96, 218 SW 369. (4) It is 
proper to prove that a child was born 
to the prosecuting witness where the 
date of its birth is within the natural 
period of gestation reckoned from the 
act of sexual intercourse on which 
the prosecution relies for a convic- 
tion, and it is,also proper to show 
that the child was or was not a full- 
term child. Peo. v. Boston, 309 Ill. 
77, 139 NE 880. 
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defendant ;? 
trary.°° 


Where evidence | ble.®? 


[b] Act causing pregnancy.— 
Prosecutrix’ testimony that her preg- 
nancy resulted from the last act of 
intercourse testified to is incompetent, 
where the first act was relied on for 
conviction. Bethel v. Com., 231 Ky. 
541, 21 SW (2d) 830. 


Expert testimony see infra § 117. 


Proof that defendant procured 
abortion see supra § 86 text and 
note 5. 


23. Davis v. State, 20 Ala. A. 463, 
103 S 73; Peo. v. Soto, 11 Cal. A. 431, 
105 P 420; Peo. v. Cassidy, 283 Ill. 
398, 119 NE 279. 


24. Ala.—Marshall v. 
Ala, A. 552,117 S 612); 
20 Ala. A. 463, 103 S 73 


Ark.—Hedrick v. State, 
785. 


Colo. Fo ssi: v. Peo., 66 Colo. 441, 
182 P 88 


D. baRae v. U..S., (20 App. 559. 


*Towa.—State v. Blackburn, 136 
Iowa 743, 114 NW 531; State v. Dan- 
forth, 48 Iowa 43, 30 AmR 387. 


ONE ate v. Moore, 48 Nev. 405, 
233 P52 


N. Co v. Robertson, 88 App. 
Div. 198, 84 NYS 401; Peo. v. Flah- 
erty, 27 App. Div. 535, 50 NYS 574 
{rev on other grounds 162 Nii 582; 
57 NE 73]; Peo.v. Loftus, 58 Hun 
606, 11 NYS 905. 


State, 22 
Davis v. State, 


279 SW 


Tex.—Gray v. State, 43 Tex. Cr. 
300, 65 SW 875, 
25. State v. Henderson, 19 Ida. 


524, 114 P 30. 


[a] hus: (1) Where it appeared 
that the prosecutrix ‘had given birth 
to a child which might have been be- 
gotten at about the date of the of- 
fense charged, it was not error to 
refuse to permit accused upon cross- 
examination to prove the color of the 
child’s hair, such evidence not throw- 
ing any light on the issue as to 
whether accused committed the rape, 
the paternity of the child not being 
in issue. State v. Henderson, 19 Ida. 
524, 114 P 30. (2) Evidence that the 
prosecutrix had the opportunity of 
having sexual intercourse with an- 
other than accused and that the child 
had dark, kinky hair, dark eyes and 
dark complexion, resembling such 
other, was properly excluded. State 
Wi ice ge A supra. 


v. Kingcannon, 
esi. 14 NE 508, 


{a] Illustrations.—(1) Evidence 
that the putative father had, or had 
had, supernumerary fingers, and that 
child also had them, is competent, 
with other evidence, as tending to 
show the paternity of the child. Peo. 
v. Kingeannon, 276 Ill. 251, 114 NE 
508. (2) Evidence that the child of 
the prosecutrix was a negro is admis- 
sible. Peo. v. Kingcannon, supra. 


27. Ark.—Rowe v,. State, 155 Ark. 
419, 244 SW 463. 


Cal,—Peo. v. Valencia, 
306, 259) P 361. 


ees It ee v. Blackburn, 110 NW 


276 Ill. 


85 Cal, A. 


Ky.—Bethel v. Com., 
21 SW (2d) 830; 
Ky. 505, 264 SW 


231 Ky. 541, 
Gilbert v. Com., 204 
1095. 


may testify that defendant is the father.”® 
also been held that the child may be exhibited to the 
jury for their consideration of any resemblance to 
® but there is also authority to the con- 
The state may prove admissions by defend- 
ant as to the paternity of the child.3? 
dence as to the paternity of the child is not admissi- 
What became of the child is immaterial un- 


; [§ 107 


It has 


Hearsay evi- 


La.—State v. Williams, 161 La. 851, 
109 S$ 515. 


Nebr.—Kanert v. 
14, ae NW 975. 

N. Y.—Peo. v. solar. 
Div. 889, 167 NYS 11 


[a] Thus: (1) oe the prose- 
cutrix testified that she had had in- 
tercourse only with defendant, evi- 
dence of the birth of a child less than 
seven months after the act charged 
is admissible. Peo. v. Valencia, 85 
Cal. A. 306, 259 P 361. (2) Defend- 
ant may show pregnancy of the fe- 
male at a date earlier than that al- 
leged by the state, in rebuttal of cor- 
roboration furnished by proof of the 
birth of a full-term child. Peo. v. 
Schertz, 181 App. Div. 889, 167 NYS 
1120. (3) Relative to the child’s 
paternity, defendant, in connection 
with his testimony that he was away 
until eight months before the birth, 
should have been allowed to show by 
the attending physician whether the 
child was fully developed. Rowe v. 
State, 155 Ark. 419, 244 SW 463. (4) 
Evidence of intercourse with others 
is admissible to account for the preg- 
nancy of the prosecutrix. Gilbert v. 
Com., 204 Ky. 505, 264 SW 1095. (5) 
In a trial for rape, it was not error 
to limit evidence as to intercourse 
had with the prosecutrix by others 
than defendant to such connection as 
might have resulted in the concep- 
tion of the child, the paternity of 
which was imputed to defendant as 
the result of the offense, although 
she testified that she had never had 
intercourse with any man except de- 
fendant, since contradiction on that 
point would have been impeachment 
on an immaterial matter. State v. 
Blackburn, (Iowa) 110 NW 275. 


Character and habits of prosecutrix 
on issue of paternity see infra § 110. 


28. Davis v. State, 21 Ala. A. 595, 
110 S 599; State v. Miller, 71 Kan. 
200, 80 P 51; Whitehead v. State, 61 
oe Gr.. 558, 137 SW 356; 


Ca rere g v. Todd, 26 Cal. A. 
291° 146 Ps 
By ea v. Kipers, 109 Kan, 577, 
201 P 68, 69 [cit Cye], 
Mo.—State v. ‘Palmberg, 199 Mo. 
233, 97 SW 566, 116 AmSR 476. 


N. H.—State v. Danforth, 73 N. H. 
215, 60 A 839, 111 AmSR 600. 

Oh.—Zell oe State, 15 Oh. A, 446, 
32 0, GC. A. 385. 

ae v. Hughes, 22. Ont. Li: 
344, 2 OntWN 307, 17 OntWR 651, 19 
AnnCas 534. 


30. Ind.—Kovacsics v. 
Ind. 228, 139 NE 359 

Iowa.—State v. Dacsorkn 48 
43, 30 AmR 887. 

N. Y.—Bilkovic v. Loeb, 156 App. 
Div. 719, 141 NYS 279. 

Tex.—Gray v. State, 43 Tex. Cr. 300, 
65 SW 375. 

Utah.—State v. Neel, 23 Utah 541, 
65 P 494. 

31. State v.. Kipers, 109 Kan. 577, 
201 P 68; State v. Neel, 23 Utah 541, 
65 P 494. g 


32. Wertenberger v. State, 99 Oh. 
St. 353, 124 NE 243. 


State, 92 Nebr. 


181 App. 


State, 193 


Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 107-109] 


less defendant is connected with its disposition.?3 


Assault cases. Evidence of the pregnancy of the 
female is wholly irrelevant and is inadmissible in a 
prosecution for assault with intent to rape.** 


[§ 108] t. Character and Habits of Accused.?5 
Evidence of the good character of defendant for mo- 
rality is admissible as it tends to show improbability 
that he would commit the offense charged.**® Gener- 
ally, the traits of character admissible in support of 
the reputation of defendant are morality,?? virtue, 
and chastity.*S Although there is authority that ac- 
cused’s general reputation for peace or violence may 
be shown,*® there is also authority that evidence is 
not admissible as to his general reputation for 
peace,*® integrity and quiet,*! truth and veracity,*? 
kindliness and paternal consideration,*® business re- 
lations,*# or patriotism.*® It is not competent for 
the state to introduce evidence of defendant’s habits 
or of his conduct with other females;*® and the state 
cannot prove his bad character unless, and to the 
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extent that, he puts his character in issue.47 Evi- 
dence that the prosecutrix knew of the bad charac- 
ter of defendant is immaterial.t8 Evidence that de- 
fendant and his wife lived together amicably and 
peaceably has no tendency to prove his guilt or inno- 
cence and is not admissible;*® nor is evidence that 
defendant, a married man, had not cohabited with 
his wife for some time preceding his arrest;°° nor is 
evidence tending to show that the death of accused’s 
first wife was due to his refusal to furnish her with 
medical care.°! Where defendant’s guilt is estab- 
lished, his former good character is not evidence of 
refutation or excuse.°? 


[§ 109] u. Character and Habits of Prosecutrix— 
(1) Chastity—(a) In General. Where want of con- 
sent is an element of the offense charged,°* evidence 
of the prosecutrix’s want of chastity is admissible, 
not as a matter of justification, but to show the prob- 
ability of consent.°* Although there is some author- 
ity that such evidence is admitted to affect her eredi- 


[a] Thus the admission for the 
state of an affidavit by the prosecu- 
trix’ mother charging accused with 
being the father of prosecutrix’ bas- 
tard child is error. Wertenberger v. 
State, 99 Oh. St. 3538, 124 NE 248. 


33. Peo. v. Duncan, 104 Mich. 460, 
62 NW 556. 


34. Wilson v. State, 9 Ga. A. 274, 
70 SE 1128. 


35. Evidence of defendant’s char- 
acter and reputation generally see 
Criminal Law §§ 1122-1131. 


36. Cal.—Peo. v. Miller, 56 Cal. A. 
472, 206 P 89. 


Del.—State v. Williams, 26 Del. 102, 
80 A 1004, 


Ga.—Seymour v. State, 102 Ga. 803, 
30 SE 263. ; 

Ill.—Peo. v. Okopske, 
Zot NE, 507. 


Ind.—Zell v. State, 189 Ind. 433, 127 
NE 1, 9 ALR 336. 


Iowa.—State v. Jones, 145 Iowa 176, 
123 NW 960. 


Ky.—Lake v. Com., 104 SW 1003, 31 
KyL 1232. 


Miss.—Horton v. 
473, 36 S 1033. 


Mont.—State v. Jones, 32 Mont. 442, 
80 P 1095. 


N. H.—State v. Knapp, 45 N. H. 148. 


N. J.—State v. Baldanzo, 148 A 725 
[revi % IN. J. Mise. 421, 145 A 734]; 
State v. Bloom, 89 N. J. L. 418, 99 A 
125; State v. Sprague, 64 N. J. L. 
419, 45 A 788. 


Pa.—Com. v. Howe, 
136. 

Tex.—Lincecum v. State, 29 Tex. 
A. e28, 25 SW 818, 25 AmSR 727; 
Johnson v. State, 17 Tex. A. 565. 


Wash.—State v. Argentieri, 
Wash. 7; 177 P 690: 

Wis.—Hardtke v. State, 67 Wis. 552, 
30 NW 723; Conners v. State, 47 Wis. 
523, 2 NW 1143. 


[a] Evidence of good character is 
substantive evidence to be weighed 
and considered in connection with all 
the other evidence in the case; and it 
is to be regarded as a fact like any 
other tending to establish defendant’s 
innocence, and ought to be so regarded 
by both court and jury. Com. v. 
Howe, 42 Pa. Super. 136. 


37. Peo. v. McMillan, 59 Cal, A. 
785, 212 P 38; Peo. v. Miller, 56 Cal. 
A. 472, 206 P 89; State v. Argentieri, 
TOS Wash. 7, Lit. 2 690; 


[a] No evidence of possible de- 
linguencies.—A character witness ina 


321 Ill. 32, 


State, 84 Miss. 


42 Pa. Super. 


105 


rape case can only testify as to the 
general reputation for good morals, 
and not possible delinquencies, or lack 
of them, within the witness’ knowl- 


edge. State v. Argentieri, 105 Wash. 
(oli 690; 
38. Peo. v. McMillan, 59 Cal. A. 


785, 212 P 38. 


39. Horton v. State, 84 Miss. 473, 
36 S 1033; State v. Sprague, 64 N. J. 
L. 419, 45 A 788; Johnson v. State, 17 
Tex. A. 565; Conners v. State, 47 Wis. 
523, 2 NW 1143. 


40. Peo. v. McMillan, 59 Cal. A. 
785, 212 P 38; Peo. v. Miller, 56 Cal. 
A. 472, 206 P 89; Wistrand v. Peo., 
218 Ill. 323, 75 NE 891; Zell v. State, 
189 Ind. 433, 127 NE 1, 9 ALR 336. 


41. Peo. v. McMillan, 59 Cal. A. 
785, 212 P. 38; Peo. v. Miller, 56 Cal. 
A. 472, 206 P. 89. 


42. State v. McNabb, (Mo.) 267 
SW 606. 
43. Cooper v. State, 72 Tex. Cr. 


266, 162 SW 364. 


44. State v. Argentieri, 105 Wash. 
Wee 7 216.90; 


45. State v. Hewitt, (Mo.) 259 SW 
773. 
[a] Thus evidence that defendant 


in a prosecution for assault with in- 
tent to commit rape had been in the 
service of the United States during 
the late war and had been honorably 
discharged is not admissible. State v. 
Hewitt, (Mo.) 259 SW 773. 


46. Peo. v. Stewart, 85 Cal. 174, 24 
PP 722; Peo. v. Bowen,: 49 Cal. 654; 
Peo. v. Bush, 300 Ill. 582, 133 NE 201; 
Janzen v. Peo., 159 Ill. 440, 42 NE 862; 
State v. Friend, 151 Minn. 138, 186 
NW 241; State v. Ward, 101 N. J. L. 
275, 128 A 575. 

Other acts to show intent or motive 
see supra § 85. 

Proof of other acts see Criminal 
Law § 1194. 


47. Conn.—State v. Jerome, 33 


Conn. 265. 
N. H.—State v. Knapp, 45 N. H. 
148. 


Or.—State v. Ogden, 39 Or. 195, 65 
P 449. 


Tex.—Rosamond v. State, 97 Tex. 
Cr. 569, 263 SW 297 [aff 101 Tex. Cr. 
315, 276 SW 247]; Johnson v.. State, 
17 Tex. A. 565. 


Wis.—Robinson v. State, 143 Wis. 
205, 126 NW 750. 

[a] MTlustrations.—(1) Where de- 
fendant introduced evidence that his 
reputation was good as a “peaceable 
negro, and one who was always polite 


to white people, especially to ladies,” 
it was error to permit the state to 
show that his reputation as “a law- 
abiding man” was bad. Johnson vy. 
State, 17 Tex. A. 565. (2) Where de- 
fendant introduced evidence of his 
reputation for morality as well as 
chastity, it was competent on cross- 
examination for the state to inquire 
as to his reputation for selling liquor 
without a license. State v. Knapp, 45 
N. H. 148. (3) Where accused, charg- 
ed with raping a female child in his 
store, proved that he conducted a le- 
gitimate business in the sale of can- 
dies, picture cards, and the like, 
which attracted the presence of chil- 
dren, and that acts of familiarity with 
little girls were mere acts of kind- 
ness, or a method of selling his wares, 
and that access to his back room by 
prosecutrix and others was for the 
use of his telephone, and was inno- 
cent, the state, in rebuttal, could show 
various specific immoral acts by ac- 
cused in his store toward girls and 
young women resorting thereto ap- 
parently in the course of business. 
Robinson v. State, 143 Wis. 205, 126 
NW 750. 


48. State v. Porter, 
11 NW 644. 


49. State v. Parish, 104 N. C. 679, 
10 SE 457. 


50. Peo. v. Travis, 247 Mich. 513, 
224 NW 329 (four years). 

Evidence of motive or intent see 
supra § 85. 

51. State v. Apley, 25 N. D..298, 141 
NW 740, 48 LRANS 269. 

52. State v. Jones, 145 Iowa 176, 
128 NW 960; State v. Jones, 32 Mont. 
442, 80 P 1095; Richards v. State, 65 
Nebr. 808, 91 NW 878. 


53. Want of consent, force, resist- 
ance see supra §§ 26-29, 43, 44. 


54. U.S.—Gish v. Wisner, 288 Fed. 
62. 


57 Iowa 691, 


Ala.—Story v. State, 178 Ala. 98, 59 
S 480; McQuirk v. State, 84 Ala. 435, 
4S 775, 5 AmSR 381; Boddie v. State, 
52 Ala. 395; Green v. State, 19 Ala. A. 
239, 96 S 651; Herndon v. State, 2 
Ala. A. 118, 56 S 85. 


Ark.—Smith v. State, 150 Ark. 193, 
238 SW 1081; Jackson v. State, 92 
Ark. 71, 122 SW 101; Maxey v. State, 
66. Ark. 523, 52 SW 2; Pleasant v. 
State, 15 Ark. 624. 

Cal.—Peo. v. Shea, 125 Cal. 151, 57 
P 885; Peo..v. Benson, 6 Cal. 221, 65 
AmD 506; Peo. v. Biescar, 95 Cal. A. 
70,275 P 851; Pep. v. Degnen, 70 Cal. 
Acwb6le2342 129; Peo. v. Kruvosky, 
53 Cal. A. 744, 200 ’P 831; Peo. v. Mur- 
phy, 53 Cal. A. 474, 200 P 484. 
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bility as a witness,°® or for the double purpose of at- 
tacking her credibility and showing the probability of 
consent,°° it is generally held that this evidence is not 
admitted on the question of the prosecutrix’s credi- 
bility, but only on the issue of consent;°" and it has 
been held that, where want of consent is not in issue, 
as where defendant denies the act charged,°® or where 
rape by administration of narcotic is charged, 59 eyi- 
dence of the female’s want of chastity is immaterial 


and need not be admitted. 


Character as bearing on punishment. Testimony 


Del.—State v. Williams, 26 Del. 102, 
80 A 1004. 


Fla.—Nickels v. State, 90 Fla. 659, 
106 S 479; Peterson v. State, 90 Fla. 
361,106 S 75; Tully v. State, 69 Fla. 
662, 68 S 934; Rice v. State, 35 Fla. 
236, 17 S 286, 48 AmSR 245. 


Ga.—Black v. State, 119 Ga. 746, 47 
SE 370; Seals v. State, 114 Ga. 518, 40 
SE 731, 88 AmSR 33; Camp v. State, 
3 Ga. 417. 


Tll.—Peo. v. Cieslak, 319 Ill. 221, 
149 NE 815; Peo. v. Allen, 289 Ill. 
218, 221, 124. NE 329 [cit Cyc]; Peo. 
v. Gray, 251 Ill. 431, 96 NE 268; Ste- 
vens v. Peo., 158 Ill. 111, 41 NE 856; 
Shirwin vy. Peo., 69 Ill. 55. 


Ind.—Carney v. State, 118 Ind. 525, 
21 NE 48;. Anderson vy. State, 104 Ind. 
467, 4 NE 63, 5 NE 711. 


Iowa.—State v. Johnson, 152 Iowa 
675, 133 NW 115; State v. McDonough, 
104 Iowa 6, 73 NW 357. 


Kan.—State v. Brown, 55 Kan. 766, 
42 P 368. 


Ky.—Gravitt v. Com., 184 Ky. 429, 
212 SW 4380; Jones v. Com., 154 Ky. 
640, 157 SW 1079; Bowman v. Com., 
146 Ky. 486, 143 SW 47; Brown v. 
Com., 102 Ky. 227, 48 SW 214, 19 KyL 


1174; Lake v. Com., 104 SW 1003, 31 
Kyl 1232; Neace v. Com., 62 SW 733, 
23 KyL 125. 


La,—State v. Perrine, 156 La, 855, 
101-S 243. 


Me.—State v. Flaherty, 128 Me. 141, 
146 A 7 

Riasriecun: v. Harris, 
336; Com. v. Kendall, 
18 AmR 469. 


Mich.—Peo. v. Ryno, 148 Mich. 137, 
111 NW 740; Peo. v. McLean, 71 Mich, 
309, 38 NW 917, 15 AmSR 2638. 


Miss.—Wilkerson v. State, 106 Miss. 
633, 64 S 420; Brown vy, State, 72 Miss. 
997,178 278. 


Mo.—State v. Taylor, 320 Mo. 417, 
429, 8 SW (2d) 29 [cit Cyc]; State v. 
Catron, 317 Mo. 894, 296 SW 141, 144 
[cit Cyc]; State v. White, 35 Mo. 500. 


Mont.—State v. Richardson, 63 
Mont. 322, 207 'P 124, 127 [cit Cyc]. 


N. H.—State v. Knapp, 45 N. H. 148; 
State v. Forshner, 43 N. H. 89, 80 
AmD 1382. ; 


N. J.—State v. Rubertone, 89 N. J. 
L. 285, 287, 98 A 253 [cit pees O’Blen- 
is v. State, 47 N. J. L. 27 


N. M.—tTerr. v. Pino, is N. M. 598, 
58 393, 


N. Y,—Woods v. Peo., 55 N. Y. 515, 
14 AmR 309 [rev on other grounds 1 
Thomps. & C. 610]; Conkey v. Peo., 1 
Abb. Dec. 418, 5 Park. Cr. 31; Bren- 
nan v. Peo., 7 Hun 171; Peo. v. Abbot, 
19 Wend, 192; Peo. v. Jackson, 38 Park. 
Crvook. 


N. C.+—State v. Hairston, L21 5N. Cc. 
579, 28 SE 492; State v. Long, 93 N. 
C. 5423. State v. Daniel, 87.N. C. 507; 
State v. Jefferson, 28 N. C. 305, 


Oh.—McCombs v. State, 8 Oh. St. 
643. 


131 Mass. 
113 Mass. 210, 
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dissipated.®° 


Or.—State v. Ogden, 39 Or. 195, 65 
P 449. 


Bea beat 3 v. Jackson, 24 Pa. Dist. 
i: 


Porto Rico.—Peo. v. 
Porto Rico 203. 


R. I.—State v. Fitzsimon, 18 R. I. 
236, 27 A 446, 49 AmSR 766. 


Tex.—Pefferling v. State, 40 Tex. 
486; Terry v. State, 98 Tex. Cr. 540, 
266 SW 511; Calhoun v. State, 85 Tex. 
Cr. 496, 214 SW 3385; Jacobs v. State, 
66 Tex. Cr. 146, 146 SW 558; Ross v. 
State, 60 Tex. Cr. 547, 182 SW 798; 
Shields v. State, 32: Tex. Cr. 498, 23 
SW 893; Favors v. State, 20 Tex. App. 
155; Rogers v. State, 1 Tex. A. 187; 
Dorsey v. State, 1 Tex. A. 33. 


Utah.—State v. Scott, 55 Utah 5538, 
188 P 860. 


Va.—Fry v. Com., 82 Va. 334. 


W. Va.—State v. Golden, 90 W. Va. 
496, 111 SE 320; State vy. Kittle, 85 
W. Va. 116, 101 SE 70; State v. Verto, 
65 W. Va. 628, 64 SE 1025; State v. 
Detwiler, 60 W. Va. 583, 55 SE 654. 


Eng.—Reg. v. Clay, 5 Cox C. C. wie 
Rex. v. Tissington, 1 Cox C. C. 
Rex v. Clarke, 2 Stark. 241, 3 ECL 393° 
171 Reprint 633. 


55. State v. Johnson, 152 Iowa 675, 
133 NW 115; Jones v. Com., 154 Ky. 
640, 157 SW 1079; State v. Murray, 63 
N. C. 31 (holding it to be error to re- 
fuse to permit questioning of proSecu- 
trix as to other acts of intercourse to 
attack her credibility); Calhoun v. 
State, 85 Tex. Cr. 496, 214 SW 335. 
But see Favors v. State, 20 Tex. A. 
155 (holding only purpose of such 
evidence is to show probability of 
consent). 


Evidence of immorality or unchas- 
tity to impeach or discredit witness 
see Witnesses [40 Cyc 2595-26038, 2605, 
2606h - 

Female under age of consent see in- 
fracSedid: 

56. Biack v. State, 119 Ga. 746, 47 
SE 370; Seals v. State, 114 Ga. 518, 40 
SE 731, 88 AmSR 33; Camp v. State, 
3 Ga. 417; Lee v. State, 132 Tenn. 655, 
179 SW 145, LRA1916B 9638. 


57. Ala.—Storey v. State, 178 Ala. 
98, 59 S 480. 


Ark.—Jackson v. State, 92 Ark. 71, 
122 SW LON Prey v. State, 66 Ark. 
523, 52 SW 2 


Cal.—Peo. v. Benson, 6 Cal. 221, 223, 
65 AmD 506 (holding that evidence of 
particular acts of intercourse is ad- 
mitted “not so much for the 
purpose: of impeaching her evidence 
directly, as for the purpose of doing 
away with the presumption that there 


Espanol, 16 


was a total absence of assent on her 


; Peo. v. Kruvosky, 53 Cal. A. 
744, 200 P 831; Peo. v. Murphy, 53 
Cal. A. 474, 200 P 484. 

Fla.—Nickels v. State, 90 Fla. 659, 
106 S 479. 


Ill.— Peo. v. Gray, 251 Ill. 431, 96 
NE 268. 


Ind.—Carney v. State, 118 Ind. 525, 
71 NE 48. But see Anderson vy. State, 


‘[§§ 109-110 


that the prosecutrix had previous intercourse with 
other men has been held admissible as bearing on the 
punishment to be imposed by the jury.°°” 


[§ 110] (b) General Reputation or Specific Acts. 
To show the probability of consent, the general repu- 
tation of the prosecutrix for immorality and unchas- 
tity and her general immoral habits and character 
may be shown, as by showing that she was a common 
prostitute, generally promiscuous, or drunken and 
Further, while there are decisions that. » 
specific acts of intercourse or lewdness committed by 


104 Ind. 467, 4 NE 63, 5 NE 711 (hold- 
ing that instruction stating such evi- 
dence goes to credibility states law 
correctly). 


Miss.—Brown vy. State, 72 Miss. 997, 
17S 278. 


Mo.—State v. Taylor, 320 Mo. 417, 
8 SW (2d) 29. But see State v. Hew- 
itt, 259 SW 773 (holding that evidence 
of ’specific acts of misconduct of pros- 
ecutrix is, in absence of objection, not 
erroneously admitted to impeach her 
as a witness). 


N. Y.—Woods v. Peo., 55 N. Y. 515, 
14 AmR ae [rev on other grounds 1 
Thomps. & C. 610]; Brennan vy. Peo., 
en 171; Peo. v. Abbott, 19 Wend. 

Porto Rico.—Peo. 16 
Porto Rico 203. 


Utah. POT Nie leg v. Scott, 55 Utah 553, 
188 P 860. 


Vt.—State v. Lee, 78 Vt. 124, 62 A 
14, 5 LRANS 1153, 6 AnnCas 639 (dic- 
tum). 


W. Va.—State v. Kittle, 85 W. Va. 
116, 101 SE 70; State v. Detwiler, 60 
Ww. "Va. 583, 55 ‘SE 654, 


“They seem to suppose that the tes- 
timony was proposed to shake the 
general credibility of the witness, as 
if it went to truth and veracity. That 
is not so. It goes to her credibility 
in the particular matter, to a circum- 
stance relevant to the case in hand 
from which the jury are asked to say 
she did consent.” Peo. v. Abbot, 19% 
Wend. (N. Y.) 192, 197 [quot Peo. v. 
Johnson, 106 Cal. 289, 294, 39 P 622 
(quot Peo. v. Espanol, 16 Porto Rico 
203, 215, and quot in part State v. Kit- 
tle, 85 W. Va. 116, 121, 101 SE 70)]. 


58. Jordan v. State, 165 Ark. 502, 
265 SW 71;_ Nickels v. State, 90 Fla. 
659, 106 S 479; Tully v. State, 69 Fla. 
662, 68 S 934; Rice v. State, 35 Pla. 
236, 17 S 286, 48 AmSR 245; State v. 
Scott, 55 Utah 553, 188 P 860. 


[a] Where sole defense is denial 
of act of intercourse charged, testi- 
mony of the general reputation of the 
prosecutrix for chastity is immaterial 
because no claim of consent is in- 
volved in that defense. Jordan v. 
State, 165 Ark. 502, 265 SW 71; Nick- 
els v. State, 90 Fla. 659, 106 S 479; 
Tully v. State, 69 Fla. 662, 68 S 934; 
Rice v. State, 35 Fla. 236, 17 S 286, 48 
AmSR 245; State v. Scott, 55 Utah 
558, 188 P 860. 


Female under age of consent see in-. 
fra § 111. 


v. Espanol, 


Aree Peo. v. Espanol, 16 Porto Rico 
2038. 

594%. Garrard v. State, (Ark.) 167 
SW 485; King v. State, 106 Ark. 160, 
152 SW’ 990. 

Punishment: 


arty ae see Criminal Law §§ 3186— 
267. 


In shot eases see infra §§ 166-168. 


U. S.—Gish v. Wisner, 288 Fed. 
Kes. (dictum), 


Ala.—Story v. State, 178 Ala. 98, 59 
S 480; McQuirk v. State, 84 Ala. 436, 


———— —  ——————————— LO LL 
‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ 


233 SW 1081; 


§ 110] 


the prosecutrix with others may be shown,®*! the great 
weight of authority requires the prosecutrix’ want of 


4S 775, 5 AmSR 881; Boddie v. State, 


52 Ala. 395; Green v. State, 19 Ala. PN 
239, 96S 651; pregnnnon v. State, 2 Ala. 
A. 118, 56S 8 


Ark fo bacite v. State, 150 Ark. 193, 
Jackson v. State, 92 
Arter Ti 122 SW 101; Maxey v. State, 
66 Ark. 523, 52 SW 2. 


Del. Thrice v. Williams, 26 Del. 102, 
80!:A 100 


Fla. Loi acct v. State, 90 Fla. 659, 
106 S 479; Peterson v. State, 90 Fla. 
361, 106 Ss (55 Rly wv. State, 69 Fla. 
662, 68 S 934; Rice v. State, 35 Fla. 
236, 17 iS 286, 48 AmSR 245. 


Ga.—Black 'v. State, 119 Ga. 746, 
47 SE 370; Seals v. State, 114 Ga., 518, 
40 SE 731, 88 AmSR 33; Camp v. 
State, 3 Ga! 417. 


Tll.—Peo. v. Cieslak, 319 Ill. 221, 149 
NE 815; Peo. v. Allen, 289 Ill. 218, 
221, 124 NE. -329 [cit Cyc]; Peo. v. 
Gray, 251 Ill. 431, 96 NE 268; Stevens 
v. Peo., 158 Ill. 111, 41 NE 856; Shir- 
win v. Peo., 69 Ill. 55. 


Ind.—Carney v. State, 118 Ind. 525, 
21 NE 48; Anderson v. State, 104 Ind. 
467, 4 NE 63, 5 NE 711. 


TIowa.—State v. Johnson, 152 Iowa 
675, 1883 NW 115; State v. McDonough, 
104 Iowa 6, 73 NW 357. 

Kan.—State v. Brown, 55 Kan. 766, 
427P 363. 

Ky.—Bowman v. Com., 146 Ky. 486, 
1483 SW 47; Lake v. Com., 104 SW 
1008, 31 KyL 1232; Neace v. Com., 62 
SW 733, 23 Kyl 125. 


La.—State v. Perrine, 156 La. 855, 
101 S 248. 

Me. ation v. Flaherty, 128 Me. 141, 
146 AT 

Teer es v. Harris, 131 Mass. 
336; Com. v. Kendall, 113 Mass. 210, 
18 AmR 469. 

Mich.—Peo. v. Ryno, 148 Mich. 137, 
111 NW 740; Peo. v. McLean, 71 Mich. 
309, 38 NW 917, 15 AmSR 263. 


Miss.—Wilkerson v. State, 106. Miss. 
633, 64 S 420; Brown v. State, 72 Miss. 
997,17 S 278. 


Mo.—State v. 
429, 8 SW (2d) 29 [cit Cyc]; 
White, 35 Mo. 500. 

Mont.—State v. Richardson, 63 
Mont. 322, 207 P 124, 127 [cit Cyc]. 


N. H.—State v. Knapp, 45 N. H. 148; 
State v. Forshner, 43 N. H. 89, 80 AmD 
132. 


Taylor, 320 Mo. 417, 
State v. 


N. J.—State v. Rubertone, 89 N. J. 
L. 285, 287, 98 “A 2538 [eit Cyc]; 
O'Blenis v. State, AIS Jia, lueat os 

N. M.—tTerr. v. Pino, 9 N. M. 598, 
58 P 393. 

N. Y.—Woods v. Peo., 55 N. ‘Y. 515, 
14 AmR 309 [rev on other grounds 1 
Thomps. & C. 610]; Brennan v. Peo., 
7 Hun 171; Conkey v. Peo., 1 Abb. 
Dec. 418, 5 Park. Cri 313) Beo. iv: Jack- 
son, 3 Park. Cr. 391. 

N. C.—State v. Hairston, 121 N. C. 
579, 28 SE 492; State v. Long, 93 N. Cc. 
542; State v. Daniel, 87 N. Caso: 
State v. Jefferson, 28 'N. C. 305. 

Oh.—McDermott v. State, 13 Oh. 
St. 332, 82 AmD 444; McCombs v. 
State, 80 Oh. St. 643. 

Pa.—Com. v. Jackson; 24 Pa. Dist. 
831. 

Porto Rico.—Peo. v. Espanol, 16 
Porto Rico 203. 

R. I.—State v. Fitzsimon, 
236, 27 A 446, 49 AmSR 766 

Tenn.—Titus v. State, 7 Baxt. 132. 


Tex.—Pefferling v. State, 40 Tex. 
486; Terry v. State, 98 Tex. Cr. 540, 
266 SW 511; Calhoun v. State, 85 
Tex. Cr. 496, 214 SW 335; Jacobs v. 
State, 66 Tex. Cr. 146, 146 SW 558; 
Ross v. State, 60 Tex. cr, 547, 132 sw 


LSawels 
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793; Shields v.’ State, 32 Tex. Cr. 498, 
23 SW 893; Favors y. State, 20 Tex. 
AL LGB: Wilson v. State, 17 ne: A. 
525; Rogers v. State, 1 Tex. A. 187; 
Dorsey v. State, 1 Tex. A. 33. 


Utah.—State v. Scott, 55 Utah 553, 
188 P 860. 


W. Va.—State v. Golden, 90 W. Va. 
496, 111 SE 320; State v. Kittle, 85 W. 
Va. 116, 101 SE 70; State v. Verto, 65 
W. Va. 628, 64 SE 1025; State v. Det- 
wiler, 60 W. Va. 588, 55 SH he 


Eng.—Reg. v. Clay, 5 Cox C. rs 
Rex v.-Tissington, 1 Cox C, SG. 
Rex v. Clarke, 2 Stark. 241, 3 ECL 
393, 171 Reprint 633. 


See State v. Apley, 25 N. 298, 301, 
141 NW 740, 48 LRANS O63 [quot 
Cyc]. 

[a] Source of information.—Where 
a witness for accused testified that 
the general reputation of prosecutrix 
for chastity was bad, and, on cross- 
examination, that he never heard her 
reputation discussed by anyone, and 
that his testimony as to her general 
reputation was based solely on having 
seen her in bad places and around on 
streets at night on several occasions, 
and that he had arrested her once on 
a charge of loitering, for which she 
was never tried that he knew of, sus- 
taining an objection to a question by 
accused’s counsel to such witness on 
redirect examination as to how he had 
acquired his idea as to her general 
reputation was not error. Peterson 
v. State, 90 Fla. 361, 106 S 75. 

61. Cal.—Peo. v. Shea, 125 Cal. 151, 
57 P 885; Peo. v. Kuches, 120 Cal. 566, 
52 P 1002; Peo. v. Johnson, 106 Cal. 
289, 39 P 622; Peo. v. Benson, 6 Cal. 
221, 65 AmD 506; Peo. v. Biescar, 95 
Cal. A. 70, 275 P 851; Peo. v. Degnen, 
70. Cal, A, 567, 234,P. 129; 


Ky.—Boyd v. Com., 219 Ky. 62, 292 
Sw 478; Gravitt v. Com., 184 Ky. 429, 
212 SW 430; Brown v. Com., 102 Ky. 
227, 48 SW 214, 19 KyL 1174. 


N. Y.—Brennan v. Peo., 7 Hun 171; 
Peo. v. Abbot, 19 Wend. 192. See also 
Woods v. Peo., 55 N. Y. 515, 14 AmR 
309 [rev on other grounds a Thomps. 
& C. 610] (recognizing disagreement 
of decisions on question, but not de- 
ciding thereon). Contra Conkey v. 
Peo., 1 Abb. Dec, 418, 5 Park: Cr.. 31; 
Peo. v. Jackson, 3 Park. Cr. 391. 


Porto Rico.—Peo. v. Espanol,’ 16 
Porto Rico 203. 


Tenn.—Lee v. State, 132 Tenn. 655, 
179 SW 145, LRA1916B 963; Benstine 
v. State, 2 Lea 169, 31 AmR 598; Titus 
v. State,’ 7 Baxt. 132. 


Vt.—State v. Hollenbeck, 67 Vt. 34, 
380 A 696; State’v. Reed, 39 Vt. 417, 
94 AmD 337; State v. Johnson, 28 Vt. 
512. 


W. Va.—State v. Kittle, 85 W. Va. 
116, 101 SE 70. 


See State v. Apley, 25 N. D. 298, 301, 
141 NW 740, 48 LRANS 269 [quot 
Cyc]. 

[a] Thus: (1) Where, on cross- 
examination, the prosecutrix testified 
that she did not go with a man to a 
liquor shop, and afterward accom- 
pany him to a lumber yard, and en- 
deavor to get him to have carnal in- 
tercourse with her, it was error to 
exclude evidence contradicting her 
and establishing such facts. Peo. v. 
Abbot, 19 Wend.) (N. Y¥.)) 192°) (2) 
Where the prosecutrix is the only wit- 
ness, evidence that she had committed 
acts of lewdness with other men is 
admissible, as tending to disprove the 
allegation ‘of force and total want of 
assent on her part. Peo. v. Benson, .6 
Cal. 221, 65 AmD 506. 

62. Ala.—Story v. State, 178 Ala. 
98, 59 S 480; Griffin v. State, 46 S 481; 
McQuirk v. State, 84-Ala, 4385, 4 S 
175, 5 AMSR 381; Boddie v. State, 52 
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chastity to be shown by evidence of general reputa- 
tion for chastity 


and not by proof of specifie acts.®? 


Ala. 395; Herring v. State, 20 Ala. A. 
634, 101 S 634 [rev on other grounds 
212’ Ala, 1,101 S 636]; Taylor v. State, 
20 Ala. A. 161, 101 S 160; Green v. 
State, 19 Ala: A. 239, 96 S- 651. 


Ark.—Maxey v. State, 66 Ark. 523, 
te SW 2; Pleasant v. State, 15 Ark. 


pe —State v. Turner, Houst. 
Cas, 


Peas —Peterson v, State, 90 Fla. 
106 S 75; Tully v. State, 69 Fla. 
68 S 934° Rice v. State, 35 Fla. 
17 S 286, 48 AmSR 245. 


Ga.—Black v. State, 119 Ga. Ato 47 
SE 370; Camp v. State, 3 Ga. 


Ida.—State v. Pettit, 33 Ida. 718 193 
P 1015. 


Ill.—Peo. v. Allen, 289 Ill. 218, 124 
NE 329, 331 [cit Cyc]; Shirwin v. 
Peo., 69 Ill. 55 


Ind RAP Bee v. State, 185 Ind. 322, 
ae NE 4; Richie v. State, 58 Ind. 


Iowa.—State v. Speck, 202 Iowa 
732, 210 NW 9138; State v. Dudley, 147 
Iowa 645, 126 NW 812; State v. Black- 
burn, 136 Iowa 743, 114 NW 531; State 
v. Blackburn, 110 NW 275; State v. 
McDonough, 104 Iowa 6, 73 NW 3573 
State v. Porter, 57 Iowa 691, 11 NW 
644. But see State v. Sutherland, 30 
Iowa 570, 572 (dictum contra). 


Kan.—State v. Brown, 55 Kan. 
42 P 363. 


La.—State v. Hodgeson, 130 La. 
3838, 58 S 14 [quot Cyc]. 


Me.—State v. Flaherty, 128 Me. 
146 A 7, 


Md.—Shartzer v. State, 63 Md. 
52 AmR 501. 


Mass.—Com. v. Harris, 131 Mass. 
336; Com. v. Regan, 105 Mass. 593. 


Mich.—Peo. v. McLean, 71 Mich. 309, 
38 NW 917, 15 AmSR 263; Strang v. 
Peo., 24 Mich. 1. 


Miss.—Brown v. State, 72 Miss: 997, 


LTEShe TS 
Mo.—State v. Taylor, 320 Mo. 417, 
» State 
299 Mo. 348, 252 SW 955; 
State v. White, 35 Mo. 500.° And see 
State v. Hewitt, 259 SW 773 (specific 
acts of unchastity held, properly ad- 
mitted without objection thereto to 
impeach character of prosecutrix). 
But see State v. Patterson, 88 Mo. 88, 
57 AmR 374 (dictum contra in prose- 
cution for seduction). 


Mont.—State v. Richardson, 63 
Mont. 322, 207 P 124, 127 [cit Cye]. 


Nev.—State v. Campbell, 20 Nev. 
122,17 P 620. 


N. H.—State v. Tetrault, 78 N. H. 
14, 95 A 669, AnnCas1918B 425; State 
v. Knapp, 45 N. H. 148; State v. "‘Forsh- 
ner, 43 N. H. 89, 80 AmD 132. 


N. J.—State v. Rubertone, 89 N. J. 
Tt seta 287, 98 A 253 [cit Cyc]. 


M.—Terr. v. Pino, 9 N. M. 598, 
58 ‘ 393. 


N. C.—State v. Hairston, 121 N. C. 
579, 28 SEH 492; State v. Jefferson, 28 
N. C.-305. 


Oh.—McDermott v. State, 13 Oh. St. 
332, 82 AmD 444; McCombs v. State, 
8 Oh. St. 643. 


Okl.—Allen v. State, 10 Okl. Cr. 55, 
134 P 91; Walker v. State, 8 Okl. Cr. 
125, 126 P 829. 

Or.—State v. Ogden, 39 Or: 195, 65 
P 449, 

R. I.—State v. Fitzsimon, 18 R. I. 
236, 27 A 446, 49 AmMSR 766. 

Tex.—Pefferling v. State, 
486; Satterwhite v. State, (Cr.) 23 
SW (2d) 356; Nash v. State, 103 Tex. 
Cr. 633, 281 SW 1052; Linder v. State, 
94 Tex. Cr. 316, 250 SW 7038; Calhoun 
v. State, 85 Tex. Cr. 496, 214 SW 335; 


Cr. 


766, 
382, 
141, 
149, 


40 Tex. 
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Specific acts with defendant. Particular acts with 
defendant prior to the alleged crime may be proved 
as tending to show consent,®* but purely conjectural 
testimony is inadmissible to show prior intimacy 
between the parties.°+ 
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[§ 110 
Specific acts with others than defendant may be 
shown to rebut corroborating circumstances, as when 
the female, whether above or below the age of con- 


sent, is pregnant, or has miscarried or given birth 
to a child,*® except where the fact of the birth of a 


Jennings v. State, 80 Tex. Cr. 450, 190 
SW 733; Wood v. State, 80 Tex. Cr. 
398, 189 SW 474; Wade v. State, 65 
Mexiy Ors «125; 144 SW 246; Ross v. 
State, 60 Tex. Cr. 547, 1382 SW 793; 
Wilson v. State, 17 Tex. A. 525; Dor- 
sey v. State, 1 Tex. A. 33. 


Utah.—State v. Scott, 55 Utah 553, 
188 P 860; State v. Hilberg, 22 Utah 
27, 64. P 215. 


Eng.—Rex v. Hodgson, R. & R. 211, 
168 Reprint 765; Rex v. Barker, 3 C. & 
P. 589, 14 ECL 730, 172 Reprint 558; 
Rex v. Clarke, 2 Stark..241, 3 BCL 393, 
171 Reprint 633. Contra, -Reg.. Vv; 
Mercer, 6 Jur. 243. 


Can.—Rex v. Muma, 22 Ont. L. 225, 
2 OntWN 176, 17 OntWR 265. 


See State v. Apley, 25 N. D. 298, 301, 


141 NW 740, 48 LRANS 269 [quot 
Cyc]. 
[a] Reason for rule.—‘‘While a 


prosecutrix. as a witness in an action 
of rape alleged to have been com- 
mitted upon her, is expected to defend 
her general renutation for chastity 
she can not anticipate the charges of 
specific acts of illicit intercourse 
which may be made’by men who per- 
haps have been suborned to testify.” 
Byers v., Ogden, 39 Or. 195, 210, 65 P 


[b] Personal knowledge of wit- 
ness.—(1) A witness cannot be asked 
whether he knows that the prosecu- 
trix is a had and lewd woman, with- 
out any reference to her reputation in 
the community. Pleasant v. State, 15 
Ark. 624. (2) A witness cannot tes- 
tify to the moral character of the 
prosecutrix as known to him by rea- 
son of his knowledge of specific acts, 
but the testimony must be confined to 
her reputation in the community. 
Boek v. Blackburn, (Iowa) 110 NW 


{c] Belief of witness that the 
prosecutrix was unchaste is not ad- 
missihle. State v. Porter, 57 Iowa 691, 
11 NW 644. 


[d] General reputation.—A ques- 
tion as to whether the witness knew 
the general reputation of the prosecu- 
trix among the people with whom she 
associated was objectionable as not 
directed at any particular kind or 
character of reputation. Cloniver yv. 
State, 91 Tex. Cr. 143, 237 SW 288. 


fe] General moral character.—In 

a trial for rape, testimony of the gen- 

eral moral character of the prosecu- 

‘trix at the time of the alleged offense 

fs inadmissible. State v. Blackburn, 
(Iowa) 110 NW 275. 


{[f] Reputation deserved or ac- 
credited.—Where, in the course of an 
inquiry into the general character of 
the prosecutrix for chastity, some of 
the witnesses for accused speak of 
specific reports of sexual intercourse 
between her and another individual, 
no objection having been made to 
proof of such specific reports, it is 
not competent for the state, by way 
of rebutt2l, to prove that no such im- 
proper intercourse ever in fact existed, 
the issue in such cases being, not 
whether the reputation for unchastity 
is reserved, but whether it was gen- 
erally accredited. McDermott v. 
State, 13 Oh. St. 332, 82 AmD 444, 


[gl] Venereal disease.—In a rape 
case, evidence that the prosecutrix, 
seven years before the alleged crime, 
contracted a venereal disease by 
promiscuous sexual intercourse is im- 
proper. Brown v. State, 72 Miss. 997, 
17 S 278. 


[h] Contradiction of prosecutrix’ 
testimony.—(1) If prosecutrix is 
asked on cross-examination if she had 
formerly had intercourse with others 
and denies it, her answer is final and 
such persons cannot be called to con- 
tradict her. Reg. v. Holmes, L. R. 1 
C. GC. 334; “Reg: v. Cockcroft, 11 Cox 
C. C..410;) Reg. v.. Dean, 6 Cox C. C. 
23. (2) But where the woman was 
asked about her association with lewd 
women and denied it, a witness was 
allowed to contradict her, as it showed 
general character. Rex v. Barker, 3 C. 
& P. 589, 14 ECL 730, 172 Reprint 558. 


Prosecutrix’ declarations or admis- 
cae as to acts with others see supra 
88. 


63. Ala.—McQuirk v. State, 84 Ala. 
435, 4S 775, 5 AmSR 381; Herring v. 
State, 20 Ala. A. 634, 101 S 634 [rev 
on other grounds 212 Ala. 1, 101 S 
636]. 

Ark.—Pleasant v. State, 15 Ark. 624. 

Cal.—Peo. v. Mathews, 139 Cal. 527, 
73 P 416; Peo. v. Benson, 6 Cal, 221, 
65 AmD 506; Peo. v: Biescar, 95 Cal. 
A. 70, 275 P 851; Peo. v. Degnen, 70 
Cal. A. 567, 234 P 129. 


Fla.—Nickels v. State, 90 Fla. +659, 


196 S 479; Peterson v. State, 90 Fla. 
561, 106 S 75; Tully v. State, 69 Fla. 
662, 68 S 934; Rice v. State, 35 Fla. 


236, 17 S 286, 48 AmSR 245. 


Ind.—Bedgood v. State, 115 Ind. 275, 
17 NE 621. 


Iowa.—State v. Johnson, 152 Iowa 
675, 133 NW 115; State v. Cassidy, 8& 
Iowa 145, 52 NW 1; State v. Cook, 65 
Iowa 560, 22 NW 675. 


Ky.—Adams v. Com., 219 Ky. 711, 
294 SW 151. 


La.—State v. Hodgeson, 130 La. 382, 
383, 58 S 14 [quot Cyc]. 


Minn.—State v. Connelly, 57 Minn. 
482, 59 NW 479. 


Nebr.—Bailey v. State, 57 Nebr. 706, 
78 NW 284, 73 AmSR 540 


N. H.—State v. moehaer 43 N. H. 
89, 80 AmD 1382. 


N. Y.—Woods vy. Peo., 55 N. Y. 515, 
canto 309; Peo. v. Abbot, 19 Wend. 


S AN C.—State v. Jefferson, 28 N. C. 
05. 


Or.—State v. Ogden, 39 Or. 195, 65 
P 449, 

Porto Rico.—Peo. v. 
Porto Rico 2038. 


Tenn.—Lee v. State, 132 Tenn. 655, 
179 SW 145, LRAI916B 968. 


Tex.—Taylor v. State, 96 Tex. Cr. 
379, 257 SW 1105; Whitehead v. State, 
61 Tex. Cr. 558, 1837 SW 356; Wilson 
v. State, 17 Tex. A. 525. 


Utah.—State v. Neel, 23 Utah 541, 65 
P 494. \ 


Wis.—Hardtke v. State, 67 Wis. 552, 
30 NW 723. 


Eng.—Rex v. Martin, 6 C. & P. 562, 
25 BCL 575, 172 Reprint 1364; Rex v. 
Feoaeaem Ri &) R.214,. 168 Reprint 
7 


See State v. Apley, 25 N. D. 298, 301, 
141 NW 740, 48 LRANS 269 [quot 
Oyel:. 

64. Barnes i re: 88 Ala. 204, 7 
S 38, 16 AmSR 4 


[a] Thus SARs that prosecu- 
trix’ husband was jealous of her, or 
jealous of her and defendant, or ob- 
jected to prosecutrix’ being with de- 
fendant or other men, is inadmissible 
to support defendant’siclaim of prior 


HBspanol, 16 


intimacy with her, it being merely 
conjectural as to that fact. Barnes v. 
Pe gale) 88 Ala. 204, 7 S 38, 16 AmSR 


65, Ariz. —Fuller v. State, 23 Ariz. 
489, 205 P 324. 


Ark.—Thomas vy. State, 178 Ark. 381, 
11 SW (2d) 771; Climer v. State, 162 
Ark. 355, 258 SW 323; Rowe v. State, 


155 Ark. 419, 244 SW 463; McDonald 
v. State, 155 Ark. 142, 244 SW 20. 
Cal.—Peo..v. Johnson, 51 Cal. A. 
464, 197 P 135. 
Colo.—Moya v. Peo., 79 Colo. 104, 
244'P 69; eek v. Peo., 73 Colo. 
192, 214 P 40 


ae eae v. State, 185 Ind. 322, 
114 NE 4. 


Iowa.—State v. Blackburn, 110 NW 
275; State v. Bebb, 125 Iowa 494, 101 
NW 189. 


Kan.—State v. Gereke, 74 Kan. 196, 
86 P 160; 87 P 759. 


Ky.—Kayes v. Com., 
298 SW 1096; Gilbert v. Com., 204 Ky. 
505, 264 SW 1095. 


La.—State v. Holland, 169 La. 149, 
124 S 675; State v. Williams, 161 La. 
851, 109 S 515; State v. Gibbs, 153 La. 
274, 95 S 716. 


Mass.—Com. v. Duff, 245 Mass. 81, 
139 NE 351. 


Mich.—Peo. v. 
125, 216 NW 441. 


Minn.—State v. Kraus, 175 Minn. 
174, 220 NW 547; State v. Perry, 151 
Minn. 217, 186 NW 310; State v. Mc- 
Padden, 150 Minn. 62, 184 NW 568. 


221 Ky. 474, 


Russell, 241 Mich. 


N. J.—State v. Ward, 101 N. J. L. 
275, 128 A 575; State v. Rubertone, 
SONG I: 285, 98 A 253. 


N. M.—State v. Edwards, 33 N. M. 
51, 261 P 806. 


N. Y.—Peo. v. Schertz, 181 App. Div. 
889, 167 NYS 1120; Peo. v. eo 
79 Hun 48, 29 NYS 641 [aff 145 N. 
597, 40 NE 164]. 


N. D.—State v. Apley, 25 N. D. 298, 
301, 141 NW 740, 41 LRANS 269 [quot 
Cyc]. 

Okl1. Spe v. State, 31 Okl. Cr. 
26, 286 P 9 


Buchel ie wh v. State, 100 Tex. 
Cr. 313, 273 SW 595; Parker v. State, 
62 Tex. Cr, 64, 136 Sw 453; Knowles 


v. State, 44 Tex. Cr. 322, 72 SW 398; 
Hoe v. State, 37 Tex. Cr. 38, 38 Sw 


Utah. cane v. Orton, 69 Utah 304, 
254 P 10 


Wash. —State v. Mobley, 44 Wash. 
549, 87 P 8 


W. Va. ae v. Martin, 102 W. Va. 
107, 134 SE 599. 


Wyo.—State v. Quirk, 38 Wyo. 462, 
268 Pp 189, 191 [cit Cyc]. 


[a] Limitation of evidence.—(1) 
It was not error to limit evidence as 
to intercourse had with the prosecu- 
trix by others than defendant to sueh 
connection as might have resulted in 
the conception of the child, the pa- 
ternity of which was imputed to de- 
fendant as the result of the offense, 
although she testified she had never 
had intercourse with any man except. 
defendant, since contradiction on that 
point would have been impeachment 
on an immaterial matter. State v. 
Blackburn, (Iowa) 110 NW 275. (2) 
Defendant's offer to show the prose- 
cutrix’ illicit relations with others 
both “before and after’ the date 
charged against defendant is too in- 


—_  _S—sh 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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child to the prosecutrix is first brought out by defend- 
Evidence of specific acts with others is also 
admissible where she was infected with a venereal 
disease,°? or where she testifies that defendant’s act 
caused her pain,®® or where a physician has testified 
that the hymen was ruptured;°® but evidence of the 
prosecutrix’ oral declarations that she had stayed 
with a man other than defendant is not competent 
to explain a physician’s testimony that the hymen 
was ruptured;’® and after such testimony by a physi- 
cian the prosecutrix may testify that defendant was 
the only person who had ever had intercourse with | 


‘amatee® 


definite, since the acts must relate to 
the time of complainant’s pregnancy. 
State v. McPadden, 150 Minn. 62, 184 
NW 568. (38) It was proper to ex- 
clude evidence of her sexual inter- 
course with parties other than ac- 
cused at a time when in the course of 
nature a child could not have been 
the product of their acts. Peo. v. Bos- 
ton, 309 Ill. 77, 189 NE 880. 


66. Peo. v. Kilfoil, 27 Cal. A. 29, 148 
P 812; State v. Menard, 55 La. 1197, 
126 S 921. 


Pat Ala.—Nugent v. State, 18 Ala. 


Cal.—Peo. v. Fong Chung, 5 Cal. A. 
bse; 91 P 165. 


Iowa.—State. v. Height, 117 Iowa 
650, 91 NW 935, 59 LRA 487. 


Kan.—State v. Otey, 7 Kan. 69. 


N. D.—State v. Apley, 25 N. D. 298, 
301, 141 NW 740, 48 LRANS 269 [quot 
Cyc]. 

But see Peo. v. Glover, 71 Mich. 303, 
38 NW 874 (holding that defendart 
could not show specific acts of lewd- 
ness between the prosecutrix and 
small boys, as this did not tend to dis- 
prove the fact that she had contracted 
a venereal disease from defendant). 


68. Stafford v. State, (Tex. Cr.) 285 
SW 314. 
69. Cal.—Peo. 5 Cal. 


v. Knight, 
Unrep. Cas. 231, 43 P 6. 

Ida.—State v. Scab 33 Ida. 326, 193 
IP LOLS- 

Ill.— Shirwin v. Peo., 69 Ill. 55. 

Mich.—Peo. v. Werner, 221 Mich. 
123, 130 NW 652. 

Mont.—State v. Paddock, 284 P 549, 
550° [cit Cye]. 

N. Y.—Peo. v. Brehm, 218 App. Div. 
266, 218 NYS 169: Peo. v. Betsinger, 
58 Hun 606 mem, ‘i NYS 916 mem. 

N. D.—State v. Apley, 25 N. D. 298, 
301, iti NW 740, 48 LRANS 269 [quot 
Cyc}. 

Or. ae vy. Haynes, 116 Or. 635, 
242 P 603. 

Tex. 9% Wexme Gr, 
167, 261 SW 175; Bader v. State, 57 
Tex. Cr. 293, 123 SW 555. 


70. State v. Paddock, (Mont.) 284 
P 549. 
71. State v. Colombo, 24 Del. 96, 75 


A 616 [aff 25 Del. 28, 78 A 595]. 


72. See supra § 110 text and notes 
65-69. 
73. U. S.—Rose v. U. S., 240 Fed. 


685, 153 CCA 483. 


Ala.—Marshall v. State, 22 Ala. A. 
552,117 S 612; Ellis v. State, 21 Ala. 
A. 507, 109 S 561; Alexander v. State, 
21 Ala. A. 497, 109 S528; Shaw: v. 
State, 21 Ala. A. 156, 106 S 685 [certio- 
rari den 214 Ala. 117, 106 S 686]; Da- 
vis v. State, 20 Ala. A. 463, 103 S 73; 
Bryan v. State, 18) AdaseA. 299 5.89NS 
894: Martin v. State, 17 Ala. YN. 73, 
81 S 851. 

Ariz.—Fuller v. State, 23 Ariz. 489, 
205 P 324; Sage v. State, 22 Ariz. 151, 
195 P 533. 


Ark.—Lipsmeyer v. State, 166 Ark. 
283, 266 SW 275; McDonald v. State, 
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her.71 


consenting.?* 


155 Ark. 142, 244 SW 20; Davis v. 
State, 150 Ark, 50.0, 234 SW 482; Ren- 
froe v. State, 84 Ark. 16, 104 SW 542; 
pa ea v. State, 72 Ark. 409, 82 Sw 


Cal.—Peo. v. Mathews, 139 Cal. 
73 P 416; Peo. vi Wilmot, 139 
103, 72 P 838; Peo, v. Harlan, 133 
16, 65 Ps: Peo. v. Benc, 130 Cal. 
62 P 404; Peo. v, Johnson, 106 
289, 39 P 622; Peo. v. Oliver, 60 
A. 693, 214 P ‘272; Peo. v. Parrish, 25 
Cal. A. 314, 143 P 546;—Peo. v. Liggett, 
18): Call AWC ijelZae P e225e. eos ve 
Currie, 14 Cal. A. 67, 111 P 108. 


Conn.—State v. Rivers, 82 Conn. 454, 
74 A 757. 


D. C.—Sacks v. U. S., 41 App. 34. 


Fla.—Steffanos v. State, 80 Fla. 309, 
86 S 204. 


Ida.—State v. Dowell, 
276 P 39; State v. Cosler, 39 Ida. 519, 
228 P 277; State v. Hammock, 18 Ida. 
424, 110 P 169. 


Ill—Peo. v. Roberts, 306 Ill. 240, 
137 NE 802; Peo. v. Gray, 251 Ill. 481, 
96 NE 268, 273 [cit Cyc]. 

Ind.—Barker v. State, 188 Ind. 263, 
120 NE 593. 


Iowa.—State v. Blackburn, 136 Iowa 
743, 114 NW 531; State v. Bricker, 
135 Iowa 3438, 112 NW 645. 


Kan.—State v. EHEberline, 
155, 225 P 839. 


Ky.—-Hunley vy. Com., 217 Ky. 675, 
290 SW 511; Yates v. Com., 211 Ky. 
629, 277 SW 995; Render v. Com., 206 
Ky. 1, 266 SW 914; Walker v. Com., 
204 Ky. 583, 264 SW 1082; McCreary 
Vy. .Com,, 168 -kKy., 612, 165. Sw 987; 
et v. Com., 149 Ky. 464, 149 SW 


47 Ida. 457, 


47 Kan. 


La.—State v. Mischiro, 165 La. 705, 
115 S 909; State v. Gibbs, 153 La. 274, 
279, 95 S 716 [cit Cyc]. 


Md.—Duvall v. State, 151 Md. 38, 
133 A 833; Rau v. State, 133 Md. 613, 
105 A 867. 


Mass.—Com. v. Cotting, 248 Mass. 
401, 143 NE 314; Com. v. Duff, 245 
Mass. 81, 139 NE 351. 


Mich.—Peo. v. Russell, 241 Mich. 
125, 216 NW 441; Peo. v. Abbott, 97 
Mich. 484, 56 NW 862, 37 AmSR 360; 
oe v. Glover, 71 Mich. 303, 38 NW 


Minn.—State v. Kraus, 175 Minn. 
174, 220 NW 547; State v. McPadden, 
150 Minn. 62, 184 NW 568. 

Miss.—Richardson  v. 
Miss. 514, 56 S 454. 


Mo.—State v. Thompson, 289 SW 


State, 100 


788: State v. Smith, 289 SW 590; 
State v. Ansel, 256 SW 162; State v. 
Devorss, 221 Mo. 469, 120 SW 75; 


State v. Whitesell, 142 Mo. 467, 44 SW 
ae ae v. Duffey, 128 Mo. 549, 31 


Mont.—State v. Richardson, 69 
Mont. 400, 222 P 418; State v. Rich- 
ardson, 68 Mont. 322, 207 P 124, 127 
fteit ‘Cyej. 

Nebr.—Harris v. State, 80 Nebr. 195, 
114 NW 168. 

Nev.—State v. Clarke, 48 Nev. 134, 
228 P 582. 


{§ 111] (c) Female under Age of Consent. 
cept where admissible to rebut corroborating eireum- 
stances, such as pregnancy, miscarriage, or the birth 
of a child,*? in eases of carnal knowledge of a female 
under the age of consent, her want of chastity is in- 
admissible to show consent, since she is incapable of 
However, it has been held that want 
of chastity may be shown as affecting the credibility 
of the prosecutrix as a witness;** but there is also 
authority to the contrary.*® 


[§ 112] (d) Where Chastity Required by Statute. 


Cal. : 
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Ex- 


N. J.—State v. Kroll, 87 N. J. L. 330, 
93 A 571; State v. Lodeserto, 3 N. J. 
Misc. 1091, 130 A 722. 


N. D.—State v. Apley, 25 N. D. 298, 
301, 141 NW 740, 48 LRANS 269 [quot 
Cye]. 

Okl.—Chandler v, State, 31 Okl. Cr. 
26, 236 P 917; Walker vy. State, 8 Okl. 
Crp 175912052 829; 


Or.—State v. McKiel, 
Zod me pO Leh a Sta cere. 
Or. 635, 242 P 603. 


S. D.—State v. Murray, 49 S. D. jac 
207 NW 454; State v. Fehr, 45 S. 
634, 189 NW 942; State v. Smith, is 
S. D. 341, 100 NW 740. 


Tenn.—Ross v. State, 130 Tenn. 387, 
170 SW 1026. 


Tex.—Duty v. State, (Cr.) 25 SW 
(2d) 834; Gill v. State, 107 Tex. Cr. 
115, 295 SW 190; Monroe v. State, 105 
Tex. Cr. 543, 289 SW 686; Wilcox- 
son v. State, 105 Tex. Cr. 581, 289 Sw 
409; Houston v. State, 105 Tex. Cr. 
64, 286 SW 237; Hennington v. State, 
101 Tex. Cr. 12, 274 SW 599; Lusty v. 
State, 97 Tex. Cr,” 167! 2645S Weazie: 
King v. State, 96 Tex. Cr. 157, 256 SW 
267; Cloniger v. State, 91 Tex. Cr. 
143, 237 SW 288; Edwards v. State, 
78 Tex. Cr. 210, 181 SW'195; Kearse v. 
State, 68 Tex. Cr. 633, 151 SW 827; 
Clardy v. State, 66 Tex. Cr. 351, 147 
SW 568; Price v. State, 44 Tex. Cr. 
304, 70 SW 966; Steinke v. State, 33 
Tex. Cr. 65, 24 SW 909, 25 SW 287. 


Utah.—State v, Scott, 55 Utah 553, 
188 P 860; State v. Burns, 51 Utah 73, 
168 P 955; State v. Williamson, 22 
Utah 248, 62 P 1022, 83 AmSR 780; 
State v. Hilberg, 22 Utah 27, 61 P 215. 

Vt.—State v. Stimpson, 78 Vt. 124, 
62 A 14,1 LRANS 1153, 6 AnnCas 639. 

Wash.—State v. Grant, 105 Wash. 
189, 177 P 784; State v. Gay, 82 Wash. 
a ae 144 P 711 


Va. e-State v. Martin, 102 W. Va. 
10) 134 SE 599. 


74. Ky.—Chaney v. Com., 149 Ky. 
464, 149 SW 923. 


N. D.—State v. Apley, 25 N. D. 298, 
coe ee NW 740, 48 LRANS 269 [quot 


122 Or. 
Haynes, 


504, 
116 


Tex.—Duty v. State, (Cr.) 25 SW 
(2a) 834; Lusty v. State, 97 Tex. Cr. 
167, 261 SW 775; Bigliben v. State, 
68 Tex. Cr. 530, 151 SW 1044. 


Utah. ewe v. Scott, 55 Utah 553, 
188 P 860 


Wash--State v. Workman, 66 Wash. 
292, 119 P 751, 752 [cit Cye]. 


Evidence of immorality or unchas- 
tity to impeach or discredit witness 
Hay Witnesses [40 Cyc 2595-2608, 2605, 

606]. 

In cases where want of consent is 
in issue see supra § 109 text and notes 
55-59. 

75. Ariz.—Fuller v. State, 23 Ariz. 
489, 205 P 324; Sage v. State, 22 Ariz. 
Pies OS: Pe bo3. 

Cal.—Peo. v. Wilmot, 139 Cal. 103, 
72 P 838; Peo v. Harlan, 133 Cal. 
16, 65 P 9: Peo. v. Bence, 130 Cal. 159, 
62 P 404; Peo. v. Johnson, 106 Cal. 
289, 89 P 622. 
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When the statute makes carnal knowledge of a fe-' 
male of previous chaste character, under a specified 
age or between specified ages, rape,’® evidence of un- 
chastity is admissible to rebut. the prevailing pre- 
There is authority 
that want of chastity in such cases must be shown 
by prior specific acts and not by general reputation ;*® 
but there is also authority that the evidence must be 
of the female’s general reputation for chastity, and 
not of specific acts.7® Circumstantial evidence has 
been held admissible to show previous unchaste char- 


sumption of prior chastity.77 


acter.®° 


[§ 113] (e) Time of Character or Reputation. 
_ Evidence of the female’s reputation for chastity must 
be confined to the time prior to the alleged offense ;** 
evidence of unchaste character or acts of the prosecu- 
trix after the offense is inadmissible,*? even on her 
eross-examination and after she has testified with- 
out objection to her chastity before the offense ;** 


D. C.—Sacks v. U. S., 41 App. 34. 


Kan.—State v. Eberline, 47 Kan. 
455, 27 P 839. 


Mich.—Peo. vy. Abbott, 97 Mich. 484, 
56 NW 862, 37 AmSR 360. 


Mo.—State v. Whitesell, 142 Mo. 
467, 44 SW 332. But see State v. Duf- 
fey, 128 Mo. 549, 31 SW 98 (such evi- 
dence is immaterial ‘“‘same as to her 
eredibility’’). 

S..D State’ vy. Rash, 27S, D. 185, 
130 NW 91, AnnCas1913D 656; State 
vy. Smith, 18 S. D. 341, 100 NW 740. 


Vt.—State v. Stimpson, 78 Vt. 124, 
62 A 14,1 LRANS 1153, 6 AnnCas 639. 


76. See supra § 18. 


77. Dallas v. State, 76 Fla. 358, 79 
S 690, 3 ALR 1457; State v. Kelley, 
191 Mo. 680, 90 SW 834; State v. 
Jones, 80 Wash. 588, 595, 142 P 35 
[quot Cyc]. 

Presumption of prior chastity see 
supra § 79. 

78. Mo.—State v. Weber, 272 Mo. 
475, 199 SW 147; State v. Kelley, 191 
Mo. 680, 90 SW 834; State v. Knock, 
142 Mo. 515, 44 SW 235. See also State 
v. Cook, 207 SW 831 (reputation for 
chastity, although not equivalent to 
character, is some evidence thereof). 


Nebr.—Woodruff v. State, 72 Nebr. 
815, 101 NW 1114. 


Okl.—Hast v. Terr., 5 Okl. Cr. 162, 
114 P 261. 

Tex.—Wright v. State, 108 Tex. Cr. 
645, 1 SW (2d) 1095; Williams v. 
State, 105 Tex. Cr. 381, 288 SW 205; 
Ayres v. State, 104 Tex. Cr. 329, 283 
SW 828; Cloninger v. State, 101 Tex. 
Cr. 1, 274 SW 596; Wilson v. State, 94 
Tex. Cr. 373, 251 SW 221; McWhorter 
v. State, 93 Tex. Cr. 385, 247 SW 1089; 
Norman vy. State, 89 Tex. Cr. 330, 230 
Sw 991. 

Wash.—State v. Jones, 80 Wash. 
588, 595, 142 P 35 [quot Cyc]; State 
v. Workman, 66 Wash. 292, 119 P 
761, 752 [quot: Cyc]. 

[a] Defendant is entitled to sup- 
plement direct evidence tending to 
show unchaste character in the pros- 
ecutrix by showing circumstances 
such as are often used by the prose- 
cution in the proof of sexual rela- 
tions, such as declarations of the pros- 
ecutrix, her association and relations 
with other men, and her opportunities 
for improper relations. Norman v. 
State, 89 Tex. Cr. 330, 230 SW 991. 


79. Kolb v. State, 129 Miss. 834, 93 
Pa Com, v. Kester, 58 Pa. Super. 
80. Marshall v. Terr., 2 Okl. Cr. 


136, 101 P 139; Wright v. State, 108 
Tex. Cr. 645, 1 SW (2d) 1095. 
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[§§ 112-116. 


but there is authority that evidence as to the un- 
chaste character of the prosecutrix after the offense, 
although not admissible as to her virtue, is competent 
as to her eredibility.*+ 

[§ 114] (f) Proof of Good Character. 
es when the reputation of the female is attacked, 
proof of her good character is admissible on behalf 
of the state, but not before it is attacked.$°—*° 


[§ 115] (2) Indecency of Speech or Conduct. 
Evidence that the prosecutrix commonly indulged in 
indecency of speech or conduct is not admissible on 


In all cas- 


the question of want of resistance and consent, when 


81. Ill.—Peo. v. Allen, 289 Ill. 218, 
124 NE 329. 


Iowa.—State vy. McDonough, 104 
Iowa 6, 73 NW 357; State v. Ward, 73 
Lowa 532, 35 NW 617. 


Mo.—State v. Day, 188 Mo. 359, 87 
SW 465. 


N. H.—State v. Forshner, 43 N.,H. 
89, 80 AmD 132. 


Oh.—Pratt v. State, 19 Oh. St. 277. 


S. C:—State v. Taylor, 57 S. C. 483, 
35 SE 729, 76 AmSR 575. 


S. D.—State v. Wilson, 40 S. D. 421, 
167 NW 396. 


W. Va.—State v. Barrick, 60 W. Va. 
576, 55 SE 652. 


82. Griffin v. State, 155 Ala. 88, 46 
S 481; State v. Salts, 263 Mo. 304, 172 
SW 373; State v. Perrigin, 258 Mo. 
233, 167 SW 573; State v. Knock, 142 
Mo. 515, 44 SW 235; State v. Wilson, 
40 S. D. 421, 167 NW 396. 


83. Griffin v. State, 155 Ala. 88, 
46 S 481; State v. Knock, 142 Mo. 515, 
44 SW 235. 


py te State v. Shearon, (Mo:) 183 SW 


85-86. Ark.—Bethel v. State, 178 
Ark, -277,. 10 °SW (2d) 370; Smith) v. 
State, 150 Ark. 193, 233 SW 1081. 


Cal.—Peo, v. O’Brien, 130 Cal. 1, 62 
P. 297; Peo. vy. Kuches, 120 Cal. 566, 
52 P 1002; Peo. v. Tyler, 36 Cal. 522. 


Ga.—-Loyd v. State, 150 Ga. 808, 105 
SE 465. 


Iowa.—State v. Baene, 
1310, 196 NW 89; State v. Case, 
Iowa 264, 65 NW 149 


Ky.—Bowman v..Com., 146 Ky. 486, 
143 SW 47. 


Miss.—Baker v. State, 82 Miss. 84, 
33 S 716; Turney v. State, 8 Sm. & M. 
104, 47 AmD 74. 


Mo.—State v. Hewitt, 259 SW 773; 
State v. Taylor, 267 Mo. 41, 183 SW 
299; State v. LLovitt, 243 Mo. 510, 147 
SW 484. 


196 Iowa 
96 


Nebr.—Nabower v. State, 105 Nebr. 
848, 182 NW 493; Leedom v. State, 81 
Nebr. 585, 116 NW 496. 


N. J.—State v. Spallone, 97 N. J. L. 
DOTS LT eeACeNs 18 


N. Y.—Peo. v. Hulse, 3 Hill 309. 


Tex.—Bedgood v. State, 109 Tex. Cr. 
104,°3 SW (2d) 99; Boatwright v. 
State, 94 Tex. Cr. 87, 249 SW 1075; 
Brooks v. State, 88 Tex. Cr. 520, 227 
SW 6738; Woods v. State, 83 Tex. Cr, 
332, 2083 SW 54; Cain v. State, 68 Tex. 
Cr. 507, 153 SW 147; Jacobs v. State, 
66 Tex. Cr. 146, 146 SW 558; Wilker- 
son v. State, 60 Tex. Cr. 388, 131 SW 
1108, AnnCas1912C 126; Holland vy. 


it does not appear that such conversation or conduct 
accompanied or invited lewdness of behavior.** 


[§ 116] (3) Character of Domicile, Family, or 
Associates of Prosecutrix. 
not show the general bad reputation for chastity of 
the house where the prosecutrix lived**® or frequent- 
ed,®® or of her relatives or associates.®° 


As a rule defendant can- 


However 


State, 60 Tex. Cr. 117, 131 SW 568; 
Warren vy. State, 54 Tex. Cr. 443, 114 
SW 380; Tyler v. State, 46 Tex. Cr. 
10,.79 SW 558. 


yey eon eee v. Com., 84 Va. 1, 3 SE 


[a] Thus: (1) Where, on a trial 
for illicit intercourse with a female 
under eighteen, not previously un- 
chaste, defendant offers evidence as- 
sailing the prosecutrix’ character 
and tending to establish an act of 
lewdness on her part, evidence of 
her previous good character for chas-~ 
tity may be introduced to discredit 
such testimony, although inadmissible 
in the first instance. Leedom vy. State, 
81 Nebr. 585, 116 NW 496. (2) Ac- 
cused’s testimony that the prosecutrix 
invited him to her house in the ab- 
sence of the family, and that she so 
acted as to invite intercourse, and that 
force was unnecessary, so assailed 
her chastity as to entitle the state to 
show that her reputation was good. 
Holland y. State, 60 Tex. Cr. 117, 131 
SW 563. (3) Where the testimony of 
the prosecutrix was contradicted, and - 
the cross-examination was strongly 
calculated to induce the jury to be- 
lieve that she had willingly left home 
with accused to engage in criminal 
acts with him, evidence of her good 
reputation as to chastity and truth- 
fulness was admissible to support her 
testimony that she believed that she 
and accused were married. Wilker- 
son v. State, 60 Tex. Cr. 388, 131 SW 
1108, AnnCas1912C 126. (4) Ac- 
cused’s defense in his trial for rape, 
asserting that the prosecutrix had in- 
tercourse with another person on the 
night in question and not with ac- 
cused, was sufficient to justify intro- 
duction by the state of evidence sup- 
porting the general reputation of the 
prosecutrix for chastity. Woods v. 
State, 83 Tex. Cr. 332, 208 SW 54. (5) 
Testimony that the prosecutrix sat on 
defendant’s lap and told of former in- 
tercourse does not warrant the state’s 
proof of the prosecutrix’ good repu- 
tation for chastity, in a rape prosecu- 
tion. Bethel v, State, 178 Ark. 277, 10 
SW (2d) 370. 

87. Peo. v. Kuches, 120 Cal. 566, 
52 P1002; State v. Henry, 50 N. C. 65; 
Kearse v. State, (Tex. Cr.) 88 SW 363. 

88. Terr. v. Richmond, 2 Ariz. 68, 
10 P 368; State v. Taylor, 57 S. Gc. 
483, 35 SE 729, 76 AmSR 575; James 
v. State, 124 Wis. 130, 102 NW 320. 


89. State v. Brauneis, 84 Conn, 222, 
79 A 70; State v. Duffy, 124 Mo. 1, 27 
SW 358. q 


90. Buckley v. State, 19 Ala. A. 508, 
98 S 362; State v. Ansel, (Mo.) 256 SW 
762; Woodruff v. State, 72 Nebr. 815, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


O 


213 P 827. 


§§ 116-117] 


where the evidence shows that the prosecutrix lived 
at a home for girls, evidence is admissible to rebut 
any possible inference that her home was a reform- 
Where the state proves previous chaste 
character, defendant can show that prior to the al- 
leged act the prosecutrix associated with persons of 
low morals;°? and where the character of the prose- 
cutrix’ mother for chastity has been attacked, evi- 
dence of her good reputation is admissible.°% 
is authority that evidence as to particulars of the 
family life of the prosecutrix is inadmissible;°* but 


atory.°? 


101 NW 1114; Satterwhite v. State, 
(Tex. Cr.) 23 SW (2d) 356; Martinez 
v. State, 96 Tex, Cr. 138, 256 SW 289; 
Cloniger v. State, 91 Tex. Cr. 143, 
237 SW 288; Jenkins v. State, 60 Tex. 
Cr. 236, 181 SW 542; Smith v. State, 
44 Tex. Cr. 137, 68 SW 995, 100 AmSR 
849; Manning v. State, 43 Tex. Cr. 
302, 65 SW 920, 96 AmSR 873. 


[a] Illustrations.—(1) Evidence 
that the mother of the prosecutrix 
kept a house of ill fame is not ad- 
missible. Smith v. State, 44 Tex. Cr. 
137, 68 SW 995, 100 AmSR 849. (2) 
Neither the legitimacy of the girl, in 
statutory rape, nor how many chil- 
dren defendant had by his wife, the 
girl’s mother, is relevant. Buckley v. 
State, 19 Ala. A, 508, 98 S 362. (3) 
Where, in a prosecution for rape on a 
female under the age of consent, she 
testified that she had voluntarily had 
intercourse with accused and had cop- 
ulated with many persons since she 
was nine years old, defendant claimed 
she was a nymphomaniac, and physi- 
cians testified that it was necessary, 
in order to diagnose nymphomania, to 
know the history of the ancestry of 
the girl, to wit, her mother and blood 
female relatives, and that if they were 
people of lewd character and of strong 
passion this would predispose the girl 
to nymphomania, such proof did not 
authorize accused to show the gener- 
al reputation for chastity of the pros- 
ecutrix’s mother and sister, defend- 
ant’s expert having testified that such 
general reputation would throw no 
light on whether or not the prosecu- 
trix had such disease. Jenkins v. 
State, 60 Tex. Cr. 236, 131 SW 542. 


91. Peo. v. Eccarius, 305 Ill. 62, 136 
NE 651. 


[a] Thus, where it appeared that 
the prosecutrix lived at the Queen 


'Hsther Home for girls, it was not er- 


ror to admit evidence as to the char- 
acter of the home to rebut any pos- 
sible inference that it’was a reforma- 
tory, or anything but a rooming and 
boarding house. Peo. v. Eccarius, 305 
Ill. 62, 136 NE 651. 


92. Dallas v. State, 76 Fla. 358, 79 
S 690, 3 ALR 1457. 


93. Heitman y. State, 78 Tex. Cr. 
349, 180 SW 701. 


[a] Thus, where the state con- 
tended that the mother of the prose- 
cutrix compelled her to submit to in- 
tercourse with accused and there was 
testimony showing the mother’s in- 
eontinence, evidence of her good repu- 
tation is admissible. Heitman v 
State, 78 Tex. Cr. 349, 180 SW 701. 


94. See cases infra this note. 


[a] Milustrations.—(1) The finan. 
cial condition of prosecutrix’ father 
is immaterial in a prosecution for 
rape. State v. Handrub, 113 Kan. 12, 
(2) On a trial for rape, 
evidence that, subsequent to the of- 
fense, the husband of the prosecutrix 
proposed to her to charge men for 
coming to her, and that she refused, 
was inadmissible, although there was 
evidence that the husband had con- 
spired to destroy her reputation and 
chastity. 
Cr. 65, 115 SW 35. (3) On a prosecu- 
tion of a negro for assault with in- 


Williams v. State, 55 Tex. | 
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vant matters. 


There 


tent to rape a white girl, evidence 
that the girl, her family, or her com- 
panions associated with negroes is in- 
admissible. State vy. Finger, 131 N. 
C. 781, 42 SE 820. 


95. See cases infra this note. 


[a] Tlustrations.—(1) On a trial 
for statutory rape, evidence as to the 
whereabouts of the family of the 
prosecutrix, and that her mother was 
dead at the time of the offense, is ad- 
missible. Kearse v. State, 68 Tex. Cr. 
633, 151 SW 827. (2) Where, on a 
trial for rape, the prosecutrix testi- 
fied that her husband had left her a 
few months prior to the alleged of- 
fense, it was not error to permit her 
to testify that she supported herself 
after her husband went away by keep- 
ing boarders and working out. Peo. 
yeaarrey 145 Mich. 524, 108 NW 


96. Expert and opinion evidence: 
Generally see Evidence §§ 588-831. 


In criminal cases see Criminal Law 
§§ 1532-1556. 


97. See cases infra this note. 


[a] Held admissible.—(1) In a 
statutory rape case, testimony of a 
physician that supernumerary fingers 
are usually hereditary. Peo. v. King- 
cannon, 276 Ill. 251, 114 NE 508, (2) 
Evidence of a chemist as to the result 
of a chemical analysis of capsules 
taken from the office of accused, and 
of a physician as to their probable 
effect as testified to by the prosecu- 
trix. Peo. v. Scott, 24 Cal. A. 440, 141 
P 945. (3) Where, on a charge of 
assault with intent to commit rape, it 
appeared that the act was forcibly 
done, without consent of the prosecut- 
ing witness, but that she did not tell 
her parents at once and rode home 
part of the way with two of her as- 
sailants, the testimony of a doctor 
as to her condition, and that she was 
a moron, was admissible to explain 
the character of her resistance and 
her subsequent conduct. Hill v. State, 
143 Md. 358, 122 A 251. 


98. See cases infra this note, 


[a] Held inadmissible.—(1) Doc- 
tor’s testimony that, in his opinion, 
prosecutrix under sixteen years of age 
would have been crying when she left 
the room where the alleged rape oc- 
curred. Head v. State, 175 Ark. 64, 
297 SW 828. (2) Possibility of dis- 
tinguishing between certain kinds of 
blood stains, where the stained cloth- 
ing involved was not preserved or de- 
scribed. State v. Harris, 101 Kan. 187, 
165 P 667. (38) Opinion or belief of 
prosecutrix as to her state of mind 
and reasons for her acts three weeks 
after the alleged offense. Bo. ty; 
Carey, 8) Cala Ac 720759 Te PA 9.0c iG) 
Opinion as to whether prosecutrix 
was intelligent. State v. Rohn, 140 
Iowa 640, 119 NW 88. 

99. Ala.—Puckett v. State, 213 Ala. 
383, 105 S 211; Myers v. State, 84 Ala. 
11, 4 S 291; Colesv. State, 19 Ala. A. 
360, 97 S 891 [certiorari den 210 Ala. 
179, 97 S 895]. 

Cal.—Peo. v. Benc, 130 Cal. 159, 62 
P 404. 

Del.—Sigerella v. State, 24 Del. 157, 
74 A 1081. 
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such particulars have also been held admissible.®® 


[§ 117] v. Expert and Opinion Evidence. 
ject to general rules governing the admissibility of 
expert and opinion testimony,®® expert and opinion — 
testimony is admissible as to facts relevant to the 
issues in the case,®’ but is inadmissible as to irrele- 


Sub- 


Thus a physician may testify as 


to the results of a medical and surgical examination 
of the prosecutrix after the alleged offense, and may 
give his opinion thereon as an expert,®® the remote- 


D. C.—Lyles v. U. S., 20 App. 559. 


Ida.—State v. Smith, 46 Ida. 8, 265 
P 666. 


Ill.—Peo. v. O’Connor, 295 Ill. 198, 
129 NE 157; Gifford v. Peo., 148 Ill. 
178, 85 NE 754. 


Ind.—Messel v. State, 176 Ind. 214, 
95 NE 565; Polson v. State, 137 Ind. | 
519, 35 NE 907, 


Iowa.—State v. Dudley, 147 Iowa 
645, 126 NW 812; State v. King, 117 
Iowa 484, 91 NW 768; State v. Wat- 
son, 81 Iowa 380, 46 NW 868. 


Mass.—Com. v. Colangelo, 256 Mass. 
165, 152 NE 241; Com. v. Bemis, 242 
Mass. 582, 136 NE 597. 


Minn.—State v. Cox, 172 Minn. 226, 
215 NW 189; State vy. Teipner, 36 
Minn. 535, 32 NW 678. 


Miss.—Richardson v. 
Miss. 514, 56 S 454 


Mo.—State v. Reed, 287 Mo. 224, 140 
SW 909; State v. Scott, 172 Mo. 536, 
72 SW 897. 


Mont.—State v. Paddock, 284 P 549; 
pet v. Mihalovich, 69 Mont. 579, 222 


N. J.—State v. Swiller, 91 N. J. L. 
345, 102.A 153; State v. Bloom, 89 N. 
J. L. 418, 99 A 125; State v. Librizzi, 
6 N. J. Misc. 1007, 143 A 545. 

N. M.—State v. Trujillo, 33 N. M. 
370, 266 P 922, : 

N. Y¥.—Peo. v. Hop Sing, 216 App. 
Div. 404, 215 NYS 301. 


N. D.—State vy. Apley, 25 N. D. 298, 
141 NW 740, 48 LRANS 269. 


Pa.—Com. v. Allen, 135 Pa. 4838, 19 
A 957. 


Philippine.—U. S. v. Mamintud, 6 
Philippine 374. 


S. D.—State v. Rash, 27 S. D. 185, 
130 NW 91, AnnCasi913D 656. 


Tex.—Dyer v. State, 107 Tex. Cr. 
345, 296 SW 525; Myers vy. State, 105 
Tex. Cr. 426, 289 SW 49; Mannon v. 
State, 90 Tex. Cr. 512,-236 SW. 83; 
Anderson v, State, 87 Tex. Cr. 230, 220 


State, 100 


SW 775; Carter v. State, 78 Tex. Cr. 
240, 181 SW 473; Boyd v. State, 72 
Tex. Cr.. 521, 163 SW 67; Thompson 


. State,-70 Tex. Cr. 610, 157 SW 494; 
vw etate, 66 /Lex Cr) 43 an 

; Hutcherson v. State, 62 Tex. 
Cr. 1, '136 SW. 53; Pless -v.. State, 23 
Tex. A. 78, 3 SW 576. 


Wash.—State v. Cummings, 148 
Wash. 384, 268 P 1035; State v. Moor- 
adian, 132 Wash. 37, 231 P 24; State 
v. Fetterly, 33 Wash. 599, 74 P 810. 


W. Va.—State v. Friend, 100 W. Va. 
180, 130 SE 102. 


Wis.—Bannen v. State, 115 Wis. 317, 
91 NW 107, 965. 


[a] TDIllustrations.—(1) A _ physi- 
cian’s testimony as to penetration of 
the prosecutrix’ sexual organs was 
competent, notwithstanding evidence 
that she was penetrated by others 
than defendant before his connection 
with her. Cole v. State, 19 Ala. A. 360, 
97 S 891 [certiorari den 210 Ala. 179, 
97 S 895]. (2) Statements by a phy- 
sician that the prosecutrix was in bed 
with fever for several days after the 
alleged offense were admissible, as 
tending to prove or disprove whether 
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ness of the examination from the time of the offense 
affecting its probative force;! however, when the 
examination is made at a distant time and acts of in- 
tercourse with others may have taken place, it is too 
remote and such evidence is not admissible,” the ques- 
tion of whether or not the examination was too remote 
to be admissible at all being one for the trial court.® 
A physician may testify how sexual intercourse would 
affect the organs of a child,* as to the normal period 
of gestation,® as to the physical possibility of the 
sexual organ of defendant entering that of the fe- 
male,® and that the female’s condition might have 
been produced by disease, or means other than that 
testified to by her.’ Too, impotency or potency may 
be proved by expert testimony.®. Although there is 
authority that a physician may testify that it would 
be physically impossible to commit the act as testi- 
fied to by the prosecutrix,® there is also authority 
to the contrary on the ground that to permit such evi- 
dence would allow the witness to assume the fune- 


the girl was forcibly ravished. Mal- 
loy v. State, 209 Ala. 219, 96 S 57. (3) 
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introduced during the rebuttal as to 
the condition of the hymen, and as 


[§ 117 


tions of the jury, and the matter is not properly the 
subject of expert testimony.1® A physician who ex- 
amined the female after the alleged offense may also 
testify as an expert as to whether she had contracted 
a venereal disease, and as to the nature and course of 
such disease;!! and the same rule applies to defend- 
ant.12 A physician cannot as an expert testify that 
in his opinion the condition of the sexual organs of 
the female was produced by rapé,?* or that no girl 
would have voluntarily submitted to the suffering 
necessary to bring about the result shown by his 
examination;** but there is also authority that a 
physician’s opinion that the intercourse was not 
voluntary on the part of the prosecutrix is admissi- 
ble.15 Witnesses other than experts, if they have 
the requisite knowledge, may testify as to the appear- 
ance and the mental and physical condition of the 
prosecutrix.+® 


Hypothetical question assuming facts not proved is 


Mo.—State v. Dusenberry, 112 Mo. 
277, 20 SW 461. 


Kividence of physicians who had ex- 
amined the prosecutrix detailing her 
condition with relation to the crime 
charged as they found it to be, and 
giving their opinion that such condi- 
tion was due to sexual intercourse, 
was admissible. Messel v. State, 176 
Ind. 214, 95 NE 565. (4) Testimony 
of a physician that examination of 
the prosecutrix indicated a first act 
of intercourse is admissible. Myers 
v. State, 105 Tex. Cr. 426, 289 SW 49. 
(5) The testimony of a physician who 
made examination of the prosecutrix 
that it was for the purpose of seeing 
whether she was pregnant, and that 
she was, was properly admitted. Car- 
ter -y. State, 78 Tex. Cr. 240, 181: SW 
473. (6) Where, ina prosecution for 
rape on a female under twelve, there 
was practically no corroboration, ex- 
cept the fact that her hymen had 
been ruptured, evidence of a physi- 
cian, who examined her on the day of 
alleged crime, that her vaginal orifice 
was abnormally large, the hymen ob- 
literated, that there was no indication 
of any intercourse with her on that 
day, that she was not bruised, and 
that it would have been impossible 
for a man with a normal sized sexual 
organ to have had intercourse with 
her without bruising her, was admis- 
sible to rebut the corroboratory fact. 
Richardson v. State, 100 Miss. 514, 56 
S 454. (7) Ina prosecution for a vio- 
lation of the carnal knowledge stat- 
ute, testimony of a physician who had 
made an examination of the prosecu- 
trix that she was in a pregnant con- 
dition is admissible. State v. Reed, 
237 Mo. 224, 140 SW 909. (8) A phy- 
sician who made a special examina- 
tion of the prosecutrix on the day 
after the offense may testify that ‘‘she 
looked pale and nervous, and even 
trembled, and when she put out her 
tongue it shook like a leaf, showing 
that her nervous system was, for 
some cause, disturbed.”  Bannen v. 
State, 115-Wis. 317, 91 NW 107; 965. 


[b] Rebutting evidence.—(1) 
Where a contested point in a rape 
case was the question of actual pene- 
tration, prosecutrix’ testimony being 
explicit that there was such penetra- 
tion, and a physician sworn for de- 
fendant testified that the hymen was 
intact, and gave evidence as to the 
probable length of time since the in- 
jury, it being a theory of the defense 
that the prosecution was the result of 
conspiracy, and that the injury was 
a part of the plan, and of more recent 
date than the alleged assault, it was 
held that the testimony of physicians 


to the probable length of time be- 
tween the injury and examination, and 
which was to quite an extent contra- 
dictory to that of defendant’s witness, 
was proper rebutting evidence. State 
v. Watson, 81 Iowa 380, 46 NW 868. 
(2) In statutory rape case, where 
physicians had testified that in their 
opinion the prosecutrix had had sex- 
ual intercourse, evidence that the 
prosecutrix had been an inmate of a 
brothel and had visited places and 
persons where such intercourse could 
be had was properly excluded, even 
though offered to rebut the effect of 
the expert testimony. State v. Rash, 
raat D. 185, 1830 NW 91, AnnCas1913D 


1. Cal.—Peo. v. Bene, 130 Cal. 159, 
62 P 404. 


Mass.—Com. vy. 
582, 186 NE 597. 


Mont.—State_ v. 
Mont. 579, 222 P 695. 


Pa.—Com. v. Allen, 135 Pa. 483, 19 
ANS 7. 


Tex.—Boyd v. State, 72 Tex. Cr.521, 
163;S Wein y 


2. State v. Colombo, 24 Del. 96, 75 
A 616 [aff 25 Del. 28, 78 A 595] (six 
months); State v. Evans, 138 Mo. 116, 
39 SW 462, 60 AmSR 549; Peo. v. But- 
ler, 55 App. Div. 361, 66 NYS 851; Peo. 
v. Cornelius, 36 App. Div. 565, 55 NYS 
723; State v. Friend, 100 W. Va. 180, 
130 SE 102, 104 [quot Cyc]. 


3.. State v. Swiller, 91 N. J. L. 345, 
102 A 153. 


4 Simmons v. State, 105 Miss. 48, 
61S 826. 


5. State -v. Blackburn, 
743, 114 NW 581. 


6. Hardtke v. State, 67 Wis. 552, 
30 NW 723; Conners v. State, 47 Wis. 
522, 2 NW 1143. 


7. Peo. v..Baldwin, 117 Cal. 244, 49 
P 186. 

8. State v. Walke, 69 Kan. 183, 76 
P 408; Peo. v. Coston, 187 Mich. 538, 
153 NW 881. 


9. Peo. v. Baldwin, 117 Cal. 244, 49 
P 186; Peo. v. Clark, 33 Mich. 112. 


10. Cal.—Peo. v. Bence, 130 Cal. 159, 
62 P 404. 


Iowa.—State v. Asbury, 172 Iowa 
606, 154 NW 915, AnnCasi918A 856; 
State v. Peterson, 110 Iowa 647, 82 
NW 329. 


Minn.—State v. 
535, 32 NW 678. 


Bemis, 242 Mass. 


Mihalovich, 69 


136 Iowa 


Teipner, 36 Minn. 


ane J.—Cook v. State, 24 N. J.2L 
3 


N. Y.—Woodin vy. Peo., 1 Park. Cr. 
464. 


Tex.—Burge v. State, 
505, 167 SW 63. 


1l. Peo. v. Liggett, 18 Cal. A. 367, 
123 P 225; State v. Colombo, 24 Del. 
96, 75 A 616 [aff 25 Del. 28, 78 A 595]; 
es v. Dalrymple, (Mo.) 270 SW 
675. 


{a] MIllustration.—A physician’s 
testimony who examined the prosecu- 
trix that a venereal disease developed 
about eight days after the alleged as- 
sault, and that the usual time for 
symptoms of such disease to develop 
was from seven to ten days after ex- 
posure, was admissible, as tending to 
fix the time of exposure. State v. 
Dalrymple, (Mo.) 270 SW 675. 


4a. Tex. Cr: 


12. Riley v. State, 153 Ga. 182, 111 © 


SE 729; State v. Mills, 45 S. D. 633, 
189 NW 941, 45 S. D. 439, 188 NW 49. 


[a] Illustrations.—(1) Testimony 
of a physician that he treated defend- 
ant for a venereal disease was admis- 
sible.in connection with evidence that 
the victim developed such disease, 
that it was usually communicated by 
sexual intercourse, and usually mani- 
fested itself within three to ten days. 
Riley v. State, 153 Ga. 182, 111 SE 729. 
(2) Evidence by a physician as to 
whether defendant had the gonorrhea, 
when examined by the physician for 
the purpose of ascertaining that fact, 
was admissible. State v. Mills, 45 S. 
D. 683, 189 NW 941, 45 S. D. 489, 188 
NW 49. 

13. Peo. v. Schultz, 260 Ill. 35, 102 
NE 1045; Simmons v. State, 105 Miss. 
48, 61 S 826; State v. Hull, 45 W. Va. 
767, 32 SE 240; Noonan y. State, 55 
Wis. 258, 12 NW 379. 


14. State v. Hull, 45 W. Va. 767, 32 
SE 240. 

15. State v. Cox, 172 Minn. 226, 215 
NW 189. 


16. Cal.—Peo. v. Barney, i14 Cal. 
54, 47 P 41. 


Ind.—Bolson v. State, 137 Ind. 519, 
35 NE 907. 


Iowa.—State v. Symens, 138 Iowa 
113, 115 NW 878. 

S. C.—State v. 
488, 30 SE 408. 

Wash.—State v. 
Wash. 37, 231 P 24, 


W. Va.—State v. Waters, 104 W. Va. 
433, 140 SE 139. 


Sudduth, 52 S. C. 


Mooradian, 132 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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properly excluded.!7 


[§ 118] 3. Weight and Sufficiency of Evidence— 
The courts have repeatedly approved 
Sir Matthew Hale’s!® statements in regard to the 
erime of rape, that “it must be remembered, that it is 
an accusation easily to be made and hard to be proved, 
and harder to be defended by the party accused, 
though never so innocent;”!® and that we should “be 
the more cautious upon trials of offenses of this na- 
ture, wherein the court and jury may with so much 
ease be imposed upon without great care and vigi- 


a. In General. 


17. Peo. v. Scalamiero, 143 Cal. 343, 
oe 1098; Peo. v. Graham, 21 Cal. 
18. 1 Hale P. C. p 635. 


19. Ala.—Barnett v. State, 83 Ala. 
40,3 S 612. 

Ga.—Davis v. State, 120 Ga. 433, 48 
SE 180; Black v. State, 119 Ga. 746, 
47 SE 370; Smith v. State, 77 Ga. 705; 
Crockett v. State, 49 Ga. 185. 


FP dale v. Tomlinson, 11 Iowa 
Minn.—State v. 
482, 59 NW 479. 
Miss.—Holifield v. State, 132 Miss. 
446, 96 S 306. 

Mo.—State v. Burgdorf, 53 Mo. 65. 

Nebr.—Mathews v. State, 19 Nebr. 
330, 27 NW 234. 

Okl1.—Sowers v. Terr., 6 Okl. 436, 50 
P 257, :-258 [quot 1 Hale P. C. p 635]. 

Pa.—Com. v. Mtynarczyk, 34 Pa. 
Super. 256. 

Philippine.—U. S. v. Ramos, 35 Phil- 
ippine 671; U.S. v. Flores, 26 Philip- 
pine 262. 

Porto Rico.—Peo. v. Vidal, 7 Porto 
Rico 512. 

Wis.—Conners y. State, 47 Wis. 523, 
2 NW 1143. 

irs th Ts ie 1 eal On 
cases supra note 19. 

21. Cal.—Peo. v. Hoosier, 24 Cal. 
A. 746, 142 P 514; Peo. v. Bartol, 24 
Cal, A. 659,142 .P 510. 

ee ee v. Peo., 1 Cole. A. 2382, 
28 P 248. 

sab: Pa v. State, 73 Fla. 476, 74 
S 522; Hollis v. State, 27 Fila. 387, 9 
S 67. 

Ga.—Davis v. State, 144 Ga. 54, 85 
SE 1005; Jackson -v. State, 134 Ga. 
473, 68 SE 71; Wesley v. State, 65 Ga. 
731. 

Ida.—State v. Harp, 31 Ida. 597, 173 
P 1148. 

11i.—Stevens v. Peo., 158 Ill. 111, 41 


Connelly, 57 Minn. 


p 636. 


NE 856; Gifford v. Peo., Seen: 31 0; 
Barney v. Peo., 22 Ill. 160. 
Ind.—Hutchins v. State, 140 Ind. 


78, 39 NE 243; Hyler v. State, 71 Ind. 
49. 

Towa.—State v. Cassidy, 85 Iowa 
145, 52 NW 1; Pollard v. State, 2 lowa 
567. 


Kan.—State v. 
Ravi he DUE Se Woes 


Me.—State v. Mulkern, 118 Me. 477, 
105 A 177. 


Minn.—State v. Schueller, 120 Minn. 
26, 138 NW 937; State v. Connelly, 57 
Minn. 482, 59 Nw 479. 


Miss.—Stewart v. State, 49 S 178; 
Monroe v. State, 71 Miss. 196,13 S 884. 


Mo.—State v. Manuel, 263 Mo.- 670, 
173 SW 1047; State v. Patrick, 107 Mo. 
147, 17 SW 666, 15 SW 290; State v. 
Dalton, 106 Mo. 463, 17 SW 700; State 
v. Witten, 100 Mo. "525, 13 SW 871. 


Nebr.—Mathews v. State, 19 Nebr. 
330, 27 NW 234; Oleson v. State, 11 
Nebr. 276, 9 NW 38, 38 AmR 366. 


N. Y.—Peo. v. Tench, 167 N. Y. 520, 


Crawford, 39 Kan. 


And see 
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lance; 


witnesses.”’?° 


GO UNE 73%, 1b IN? YY. Cri bol: 
Page, 162 N 
Yn Cry Ouse 


Okl.—Jackson v. 
406, 157 P 945; 


Peo. v. 
. Yo 272, 56 NE_750, 14 N, 


State, 12 Okl. Cr. 
Robbins y. State, 12 
Oki. vCrig 294) 166% P9490. Culver “vy. 
State, 11 Okl. Cr. 4, 141 P 26; Mc- 
Carty v. State, 10 Okl. Cr. 407, 136 P 
1122; Brooks v. State, 9 Okl. Cr. 334, 
131 P 728. 


Pa.—Com. v. Mtynarczyk, 
Super. 256; Com. v. 
Dist. 573. 


Philippine.—Peo. vy. Padernal, 49 
Philippine 991; U.S. v. Bay, 27 Phil- 
ippine 495; aes "S.v. Viloria, 27 Philip- 


34 Pa. 
Leonard, 10 Pa. 


pine 466; S. v. Tan Teng, 23 Phil- 
ippine 145; U. S. v. Gellada, 21 Philip- 
pine 645; U. S. v. Iglesia, 21 Phil- 
ippine 55; U.S. v. Limlengeo, 20 Phil- 
ippine 632; ery S. v. Tuason, 20 Philip- 
pine 631; U.S. v. Samonte, 20 Philip- 
Dine 157; U.S. v. Mendez, 19 Philip- 
pine, 28; U. S. v. Villegas, 18 Phil- 


ippine 595; U..S. v. Tacubanza, 18 
Philippine 436; U.S. v. Reyes, 10 Phil- 
ippine 83; U.S. v. Versosa, 3 Philip- 
nee 444; U.S. v. Ramos, 1 Philippine 


Porto Rico.—U. S. v. 
Porto Rico Fed. 130. 


Tex.—Davis v. State, 43 Tex. 189; 
Blumenthal v. State, 98 Tex. Cr. 601, 
267 SW 727; Hensley v. State, 85 Tex. 
Cr. 260, 211 SW 590; Stevenson v. 
State, 83 Tex. Cr: 27,201 Sw *101383 
Vanderberg v. State, 66 Tex. Cr. 583, 
148 SW 315; Dickey v. State, 21 Tex. 
A. 430, 2 SW 809. 


Va.—Brown v. Com., 82 Va. 653; 
Eppes, vy. Com., 24 Gratt. (65 Va.) 


Mulero, 4 


W. Va.—State v. Perry, 41 W. Va. 
641, 24 SE 634. 


Wis.—State v. Hooks, 69 Wis. 182, 
33 NW 57, 2 AmSR 728. 


[a] Evidence held sufficient: (1) 
To support conviction of rape. 
Whittaker v. State, 171 Ark. 762, 286 
SW 937; Sherman v. State, 170 Ark. 
148, 279 SW 353; Cauley v. State, 157 
Ark, 577, 247 SW 772; Zinn v. State, 
135 Ark. 342, 205 SW 704; Hamer v. 
State, 104 Ark. 606, 150 SW 142; 
Thomas v. State, (Ark.) 140 SW 131; 
Peo, v. Biescar, 95 Cal, A. 70, 275 P 
851; Peo. v. La Verne, 95 Cal. A. 631, 
273 P 48; Peo. v. Livingston, 88 Cal. 
A. 718, 263 P 1036; Peo. v. Chiappari, 
Sty Cali vAJ6207.8 253 2P 338805 Peon vv. 
Adams, 76 Cal. A. 178, 244 P 106; Peo. 
v. Dasey, 75 Cal. A. 439, 242 P 876; 
Peo. v. Sylvis, 72 Cal. A. 632, 237 P 
802; Peo. v. Courtney, 67 Cal. A. 658, 
228 P 1115; Peo.-v. Pearson, 59 Cal. 
A. 280, 209 P 803; Peo. v. Kruvosky, 
538 Cal. A. 744, 200 P 831; Peo. v. Mar- 
tinez, 43 Cal. A. 746, 185 P 582; Peo. 
Vv. Bartol, 24 Cals A. 2659, 142 "2 510; 
Peo. v. Lewis, 18 Cal. A. 359, 123 P 
232; Peo. v. Caulfield, 7 Cal. A. 656, 
95) 2 Dae Hunter v. State, 85 Fla. 
ot, 95 S 115; Pratt v. State, 84 Fla. 
685, 95 S 232°: Lancaster v. State, 168 
Ga. 470, 148 SE 139; Pierce. v. State, 
167 Ga. 376, 145 SE 450; McNeal v. 
State, 165 Ga. 3802, 140 SE 885; 
v. State, 164 Ga. 88, 138 SH 65; 
v. State, 163 Ga. 883, 137 SE 380; 
Howell v. State, 160 Ga. 899, 129 SE 
436; Wilkie v. State, 159 Ga.’ 559, 126 
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the heinousness of the offense many times 
transporting the judge and jury with so much in- 
dignation that they are over hastily carried to the 
conviction of the person accused thereof by the con- 
fident testimony sometimes of malicious and false 
To be sufficient to sustain a convic- 
tion, the evidence must show beyond a reasonable 
doubt that defendant committed the act charged, and 
that he did so under 
element of the offense existed;21_ and where the evi- 
dence fails to meet this test it is insufficient to support 


such circumstances that every 


SE 383; Ravenel v. State, 153 Ga. 130, 
111 SE 643; Moore v. State, 151 Ga. 
648, 108 SE 47; Davis v. State, 144 
Ga. 54, 85 SH 1005; Buchanan v. State, 
137 Ga. 774, 74 SE 536; Webb v. State, 
133 Ga. 585, 66 SE 784; Jackson v. 
State, 132 Ga. 546, 64 SE 653; Canida 
v. State, 130 Ga. 15, 60 SE 104; John- 
son v. State, 128 Ga. 102, 57 SE 353; 
Smith v. State, 91 Ga. 10, 16 SE 378; 
Terr. v. Chung Nung, 21 Hawaii 214; 
Peo. v. Jasinski, 334 Ill. 385, 166 NE 
38; Peo. v. Hoffman, 329 Ill. 278, 160 
NE 575; Peo. v. Pargone, 327 Ill. 463, 
158 NE 716; Peo. v. Sunesson, 314 
Ill. 402, 145 NE 634; Peo. v. Lewellyn, 
314 Ill. 106, 145 NE 289; Peo. v. Quinn, 
313 ll. 351, 145 NE 78; Peo. v. Nieglos, 
306 Ill. 58, 187 NE 400; Peo. v. Marx, 
291 Ill. 40, 125 NE 719; Peo. v. Rardin, 
265 Ill. 9, 99 NE 59, AnnCasi913D 
282; Peo. v. Weston, 236 Ill. 104, 86 
NE 188; Bean v. Peo., 124 Ill. 576, 16 
NE 656; Parrett v. State, 200 Ind. 7, 
159 NE 755; Messel v. State, 176 Ind. 
214, 95 NE 565; Ransbottom v. State, 
144 Ind. 250, 48 NE 218; State v. 
White, 205 Iowa 373, 217 NW 871; 
State v. O’Meara, 190 Iowa 6138, 177 
NW 563; State v. Geier, 184 Iowa 874, 
167 NW 186; State v. Vochowski, 170 
Iowa 246, 150 NW 53; State v. Mc- 
Pursley, 144 Iowa 414, 121 NW 1031, 
122 NW 930; State v. Bell, 121 Kan. 
866, 250 P 281; State v. McLemore, 99 
Kan. 777, 164 P 161, 101 Kan. 259, 166 
P 497; State v. Hamilton, 74 Kan. 461, 
87 PP 363;- Oldham wy ‘Com. (228 sissy. 
307, 14 SW (2d) 1065; Morris v. 
Com., 224 Ky. 104, 5 SW (2d) 885; 
Branham v. Com., 223 Ky. 233, 3 SW 
(2d) 629; Bard v: Com., -217 Ky. 479; 
290 SW 337; Ross v. Com., 208 Ky. 52, 
270 SW 455; Bowman v. Com., 146 
Ky. 486, 143 SW 47; Smith v. Com., 
119 Ky. 280, 88 SW 647, 26 KyL 1229; 
Peo. v. Randell, 133 Mich. 516, 95 NW 
5bils) Staterv. ‘Cox, =l7i2) 9 Minnse2 265) 2d 
NW 189; State v. Miller, 171 Minn. 
187, 218 NW 740; State v. Abdo, 165 
Minn. 440, 206 NW 9338; State v. 
Greenstein, 162 Minn. 346, 202 NW 
892; State v. Friend, 154 Minn. 428, 
191 NW 926; State v. Prokosch, 152 
Minn. 86, 187 NW 971; State v. 
Schmoker, 149 Minn. 141, 182 NW 
957; State v. Ingraham, 118 Minn. 13, 
136 NW 258; State v. Hijerpe, 109 
Minn. 270, 123 NW 474; State v. Zem- 
pel, 103 Minn. 428, 115 NW 275; State 
Vv, Reid, (39 Minn: “27,7, 1390 NIWe 7916; 
State v. Cottengim, (Mo.) 12 SW (2d) 
53; State v. Preslar, 318 Mo. 679, 300 
SW 687; State v. Hudson, (Mo.) 289 
SW 920; State v. Watts, (Mo.) 289 SW 
565; State v. Burlison, (Mo.) 285 SW 
712; State v. Thurston, (Mo.), 242 SW 
908; State v. Lewkowitz, 265 Mo. 613, 
178 SW 58; State v. Harrison, 263 Mo. 
642, 174 Sw 57; State v. Williams, 263 
Mo. 603, 173 Sw 1051; State v. Mc- 
Cord, 237 Mo. 242, 140 ‘SW 885; State 
Vv. Sechrist, 226 Mo. 574, 126 SW 400; 
State v. Campbell, 210 Mo. 202, 109 SW 
706, 14 AnnCas 403; State v. Smith, 
203’ Mo. 695, 102 Sw 526; State v. De 
Witt, 186 Mo. 61, 84 SW 956: State 
v. Mihalovich, 69 Mont. 579, 222 P 695; 
Lanning v. State, 109 Nebr. 467, 191 
NW 657; Fox v. State, 106 Nebr. 537, 
184 NW 68; Day v. State, 102 Nebr, 
707, 169 NW 261; Parmalee v. State, 
99 Nebr. 598, 157 NW 1010; Hudson v. 
State, 97 Nebr. 47,149 NW 104; Hanks 
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a conviction.22 In eases of rape, the question of guilt 
or innocence should not be measured arbitrarily by 
the character of the evidence, whether positive or 
negative, direct or circumstantial; rather it should 
be decided by the weight of the evidence,?* and a 
conviction for rape will not be reversed for insuffi- 
ciency of evidence because of the improbability of 
the facts presented by the states;?* but if all of the 
state’s material evidence is contradictory, inconsist- 
ent, and unreasonable, and bears on its face inher- 
ent evidence of improbability, it is insufficient to sup- 
port a conviction.2® A conviction is proper under 


conflicting evidence where the crime is positively 
sworn: to by the state’s witnesses;?° too, a convic- 
tion may be sustained where the witnesses differ as 
to the date of the offense, where it appears that the 
offense testified to is the same as that charged in the 
indictment.27 Where the defense to a charge of rape 
is that the offense amounted only to fornication, a 
very strict rule of proof of rape is required.** There 
may be a conviction without the testimony of the 
female injured.2® It has also been held that defend- 
ant may be convicted on the testimony of a very 
young child if there are corroborating circumstanc- 


v. State, 88 Nebr. 464, 129 NW 1011;] 30 Wash. 692, 71 P 718; State v.|State, (Miss.) 45 S 838; Monroe v. 
Younger v. State, 80 Nebr. 201, 114] Brady, 104 W. Va. 523, 140 SE 546;|State, 71 Miss. 196, 13 S 884; State v. 
NW 170; Murphy v. State, 15 Nebr.] Purpero v. State, 190 Wis. 363, 208] Lawhorn, 250 Mo. 293, 157 SW 344; 
3883, 19 NW 489; State v. Fuer, 101| NW 475; Wilson v. State, 184 Wis.| State v. Goodale, 210 Mo. 275, 109 


N. J. L. 414, 128 A 922 [aff 2 N. J.| 636, 200 NW 369; 


Showalter v. State,|SW 9; State v. Wilson, 76 Mont. 384, 


Misc. 1035, 126 A 432]; State v. Bul-|148 Wis. 450, 134 NE 830; Loescher|247 P 158; Mott v. State, 83 Nebr. 
lock, 4 N. J. Misc. 195, 132 A 198 [aff] v. State, 142 Wis. 260, 125 NW 459;|226, 119 NW 461; Vaughn v. State, 
103 N. J. L. 204, 134 A 919]; Peo. v.| Vogel vy. State, 138 Wis. 315, 119 NW |78 Nebr. 317, 110 NW 992; Oleson v.- 
GE 173 App. Div. 375, 159 NYS|190. (2) To support. conviction of | State, 11 Nebr. 276, 9 NW 38, 38 AmR 


410; 


eo. v. Long, 150 App. Div. 500, | rape in first degree. State v. Young, |366; Peo. v. Bills, 129 App. Div. 798, 


135 NYS 491, 27 N. Y. Cr. 271 [aff 206]55 N. D. 194, 212 NW 857; State v.}114 NYS 587; Witt v. State, 29 Okl. 
N. Y. 6938, 99 NE 1114]; State v.| Rice, 39 N. D. 597, 168 NW 369; Pan-|Cr. 357, 233 P 788; Ferbrache v. 
Lewis, 177 N. C. 555, 98 SE 309; State] ther v. State, (Okl. Cr.) 277 P 247;|State, 21 Okl. Cr. 256, 206 P 617; 
v. Lance, 166 N. C. 411, 81 SE 1092;| Short v. State, (Okl. Cr.) 276 P 703; | Douglas v. State, 19 Okl. Cr. 257, 199 
Zell v. State, 15 Oh, A. 446, 32 O. C. A.| Sledge v. State, (Okl. Cr.) 269 P 385;|P 927; Allen v. State, 10 Okl. Cr. 55 
385; Sherrill v. State, (Okl. Cr.) 287] Williams v. State, (Okl. Cr.) 268 P|134 P 91; Peo. v. Erinia, 50 Philip- 
P 747; Wagner vy. State, (Okl. Cr.) | 329; Miller v. State, (Okl. Cr.) 267]pine 998: Blumenthal v. State, 98 
285 P 141; Lynch v. State, (Okl. Cr.) | P 673; Moorehead v. State, (Okl. Cr.) | Tex. Cr. 601, 267 SW 727; Baker v 
276 P 501; Brown v. State, (Okl. Cr.) | 261 P 2381; Bulls v. State, 33 Okl.| State, 74 Tex. Cr. 614 169 SW 1154: 
273 P 1018; MacLaurin v. State, 34] Cr. 64, 241 P 605; Hyde v. State,.26|Cowles v. State, 51 Tex. Cr. 498. 102 
Okl. Cr. 324, 246 P 669; Leard v.|Okl. Cr. 69, 221 P 787; Ferbrache v.|Sw 1128; Skeen v. State, 51 Tex. Cr 
State, 30 Okl. Cr. 191, 235 P 243;|State, 21 Okl. Cr. 256, 206 P 617;|39, 100 Sw 770; Mooney v. State, 29 


Williams v. State, 19 Okl. Cr. 307, 199 | Johnson v. State, 


20 Okl. Cr. 196, 201] Tex. A. 257, 15 SW 724; Nicholas v. 


P 400; Taylor v. State, 14 Okl. Cr.| P 1006; Sayers v. State, 10 Okl. Cr.|State, 23 Tex. A. 317, 5 SW 239: 


400, 171 P 739; Tucker v. State, 9] 233, 135 P 1073.° 
Okl. Cr. 587, 132 P 825; Caple v. State, | viction of rape 


3 Okl. Cr. 621, 105 P 681; State v.| Toles v. State, 170 Ala. 99, 54 S 511; | 299; Brown v. Com., 82 Va. 653; 


(3) To support con-| Dickey v. State, 21 Tex. A. 430, 2 SW 
in second degree.| 809; Lawson y. State, 17 Tex. A. 


Friddles, 62 Or. 209, 123 P 904; Com.| State v. Bancroft, 23 N, D. 442, 137]1 fae 
Wii Heruasd 04 Pa Super, 393s—Peo |INW 37:. Wise ¥: State, (ORL fr.) 284 | tam yoo a State 4am wie Eee ae 
v. Alqueza, 51 Philippine 817; Peo. v.| P 306; Plaster v. State, (Okl. Cr.) 283| NW 425: Rex v. Turnick, 54 N. S. 


Luchico, 49 Philippine 689; Peo. v.|P 805; Lewis v. State, (Okl. Cr.) 263] 69. (2) 


To support conviction of 


Amante, 49 Philippine 679; Peo. v.|P 473, 269 P 328; Cole v. State, 34/4 
Qscae, 46. {Puilippine ©. 527: Peo. Oki, Gr. 366, 246. P 6ba;: Hallinark vl App Dir 07 14) Ree eek, GO. ee 
v. Blance, 45 Philippine 113; U. S. v.| State, 22 Okl. Cr. 422, 212 P 322; | cay 474; “State v. Rhoades. i7 N. D. 


Yamballa, 39 Philippine 640; U.S. v.| Driskell v. State, 


Huertds, 39 Philippine 440; State v.|P 1045; Diffey v. State, 10 Okl. Cr.| Ox? 436 50 P 257. 


Still, 48-S. D. 126, 202 NW 479; Sat-/190,/ 135 RP 942; 


20 Okl. Cr. 871, 202 | 579-118 NW 233; Sowers v. Terr., 6 
McKinley v. State, (3) To support 


Crenitory. (State. (leks Cr)723 SWi T Oki: Crib5541 24 P1929", (4) Me suse eee Cot ae eee 


Peo. v. Shaw, 158 App. Div. 146, 142 


(2d) 356; Merriman vy. State, (Tex.| tain conviction of rape without capi-| NYS 782, 30 N. Y. Cr. 185. (4) To 


Cr.) 20 SW (2d) 1051; Frietag v./tal punishment. 


Ingram v. State, 3/support conviction for aiding or abet- 


State, (Tex. Cr.) 20 SW (2d) 761;|Okl. Cr.. 634, 108 P 552. (5) To sus-|ting. Myers v. State, 19 Okl. 12 iG 
Grady v. State, 112 Tex. Cr. 621, 18| tain conviction of aider or accessary.,| P 884, 18 ALR 1057." (5) To eee 
SW (2d) _ 160; Holland v. State, 111} Cook v. State, (Ark.) 276 SW 583;]an indictment for a single joint of- 
Tex. Cr. 543; 15 SW (2d) 637; Conner | Peo. v. Dasey, 75 Cal. A. 439, 242 Pjfense, where the evidence shows dis- 


v. State, 111 Tex. Cr. 38, 11 SW (2d) |°876; Kinselle v. 
169; Boney v. State, 110 Tex. Cr. 371,|297 P 823: Peo. 


7 SW_(2d) 961; Mason v. State, 108/448 171 NE 540; 


Peo., 75 Colo. 579,|tinct offenses, there being no suffi- 
v. Rotello, 339 Ill. | cient evidence of concert of action, 
Peo. v. Marx, 291 |and there being no evidence that ei- 


Tex. Cr. 452, 1 SW (2d) 283; Chavez] 7}], 40, 125 NE 719: Pottsi v. State,|ther of accused had aided, abetted, or 
v. State, 107 Tex, Cr. 239, 296 SW|194 Ind. 597, 143 NE 673; State v.|assisted the other in the commission 
554; Briscoe v. State, 106 Tex. Cr.| Burlison, (Mo.) 285 SW 712; BHlliott |of the crime charged. Peo. v. Richie, 
478, 293 SW 573, Briscoe v. State, |v. State, (Okl. Cr.) 281 P 305; State |317 Ill. 551, 148 NE 265. 


106 Tex. Cr. 402, 292 SW 893; Reid v. v. Pickel, 116 Wash. 600, 200 P 316, 


State, 105 Tex. Cr. 147, 287 SW 269; R 

Travelstead v. State, 105 Tex. Cr. Be ev oily ie 
101, 287 SW 53; Vaughn v. State, 102 ; : 
WE Ory esblios 280 SW tien Carry. 


‘ 23. Innis v. State, 42 Ga, 473 
v. Lilly, 107 W. Va. : : : : 
(6) ‘Do’ Show exist. |..24. Magwire v. Peo. 77 Colo. 149, 


ence of a conspiracy between defend- | 225 P.339; State v. Atkins, (Mo.) 292 
ant and another to commit rape. Bl-|SW 422; Strand v. State, 36 Wyo. 78, 


State, 100 Tex. Cr. 355, 273 SW 256; liott v. State, (Okl. Cr.) 281 P 305. 252 2) 103.0. 


Pickerell v. State, 81 Tex. Cr. 326, 195 


SW 191; Tennel y. State, 78 Tex. Cr. Corroboration of female see infra [a] Thus: (1) Prosecutrix’ tes- 


400, oe Pik ay: omnis AS 73 | §§ 1338-136. 

Tex. Cr. 5 ‘WwW : acobs v. 

Sees ce? Cr TAG de SW ORE le ee 
Wade v. State, 65 Tex. Cr. 125, 144 SW [a] Evidence 
246; Hightower v. State, 65 Tex. Cr.| (1) To support 


timony should not be rejected _be- 
: y cause indicating an unusual state of 
infra this note. depravity on accused’s part. Strand 
held insufficient.— | V. State, 36 Wyo. 78, 252 P 1030. (2) 
conviction of rape. Testimony that a physician raped the 


393, 143 SW 1168; Helton v. State, Skinner v. State, 22 Ala, A. 457, 116 prosecutrix on an operating chair is 
(Tex. Cr.) 125 SW 21; Dies v. State,|S 806; Curby v. Terr., 4 Ariz. 371, 42|not So unreasonable or contrary to 
56 Tex. Cr. 32, 117 SW 979; Jaureque|P 953; Williams vy. State, 88 Ark. experience that a conviction cannot 


v. State, 55 Tex. Cr. 221,116 SW 809;/91, 118 SW 799; 


Bueno v. Peo, 1| be based thereon. State v. Atkins, 


Pierce v. Cady Be tee ee Be ae Cele. titer: cee, Senet ea vy. | (Mo.) 292 SW 422, 

Sw 148; Rusk v. State, ex. Cr. ate, a. 4 92; John- 25. Wi Past 7 
338, 110 SW 58; Brown v. State, 64|son v. State, 160 Ga. 77, 127 SB 285;|933 Pp 138)  ? 7) OBE Cm 357, 
Tex. Cr. 267, 106 SW 368; Dove v.| Smith v. State, 146 Ga. 103, 90 SH 707; 

State, 36 Tex. Cr. 105, 35 SW 648:|Peo. v. Manes, 335 Ill. 379, 167 NE |, ,26:_ Carey v. State, 38 Ga. A. 356, 
Shepard v. State, 34 Tex. Cr. 35, 28|96; Peo. v. Huffman, 325 Ill. 334, 156|144 SE 9. 

SW 816; Hardyman v. Com., 153 Va.| NE 342; Peo. v. Bolik, 241 Ill, 394, 89 27. Angeloff v. State, 91 Oh. St 
954, 151 SE 286; Thomas v. Com., 106|NE 700; Hutchins v. State, 140 Ind.|361, 110 NE 936. ; kat 


Va. 855, 56 SE 705; Fry v. Com., 82/78, 39 NE 243; 


State v. Hogan, 144 
Va. 334; State v. Dixon, 143 Wash.|Iowa 130, 122 NW ‘818; Rawls v. 


23. vers? v. State, 138 Wis. 315, 


263, 255 P.109; State v. Allen, 128|]State, 105 Miss. 406, 62 S 420; Stew.|119 Nw 19 
Wash. 217, 222 P 502; State v. Bailey,}art v. State, (Miss.) 49 S 178; Adams 29. Peo. v: Bates, 2 Park, Cr. (N. 
27. 


31 Wash. 89, 71 P 715; State v. Roller,!v. State, (Miss.) 


pA ESR IE A ECE SSS FRE A Sd ER Eee oe Re Oe 
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47 S 787; Allen v.l'Y.) 


§§ 118-121] 


es;°° but if the testimony of the child is procured 
by promises or requests and not on her voluntary 
complaint the evidence is insufficient to convict.*! 


[§ 119] b. Corpus Delicti.*? In a prosecution for 
rape the state must prove the corpus delicti—the 
ravishment of the proseeutrix—beyond a reasonable 
doubt.*? However, only such proof of the corpus 
delicti is demanded as is, in the nature of the case, 
attainable;** and the corpus delicti may be proved 
by extrajudicial admissions with corroborating cir- 
cumstances,*° or by the testimony of the prosecutrix 
and corroborating circumstances,®® or by cireumstan- 
tial evidence.** The absence of specific testimony 
as to the sex of the injured party in a rape prosecu- 
tion is immaterial, where the prosecutrix was referred 
to by witnesses as “she” or “her.’’?§ 


[§ 120] c. Identification of Defendant. The evi- 
dence must be sufficient to show beyond a reasonable 
doubt that defendant is the person who committed 
the offense.2®° The identification is sufficiently 
proved either by direct or circumstantial evidence.*°® 
It is sufficient if the proseeutrix identify defendant, 
especially if there are corroborating circumstances, 


— 


30. Peo. v. Cesena, 90 Cal. 381, 27 
P 300; State v. Juneau, 88 Wis. 180, 


390, 182 P 462; 


RAPE 


State v. Taylor, 196 [a] 
Iowa 1015, 192 NW 294; 
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-notwithstanding he may offer contradictory evi- 


dence.*+ But the failure of the prosecutrix to iden- 
tify defendant’s face is immaterial, where there is 
other evidence to identify him as the person who com- 
mitted the offense.t* The confessions or admissions 
of defendant are sufficient identification.** 


[§ 121] d. Age of Defendant. In a prosecution 
under a statute punishing carnal knowledge of a 
female under a specified age, by males over a specified 
age,** the state must prove beyond a reasonable doubt 
that defendant was of the age specified in the stat- 
ute, or older.4® Under such a statute, the absence 
of affirmative evidence that defendant was over the 
statutory age is immaterial, where there is evidence 
from which this fact can be clearly deduced;*® but 
where the state rests without offering any evidence 
ef the age of the prisoner and without offering his 
appearance in evidence, there is not sufficient evi- 
dence as to his age to support a conviction.4* Where 
a statute fixes the age of the male in describing the of-. 
fense upon females between specified ages,*® the pros- 
ecutrix’ testimony that defendant stated that he was 
of an age older than the age fixed by the statute is 


Illustrations.—(1) |. Prosecu- 


Brown v.| trix’ identification of accused is suf- 


ere 580, 48 AmSR 877, 24 LRA 
57. 


81. Peo. v. "Beech, 129 Mich. 622, 
89 NW 363; Elam v. State, (Tex. Cr.) 
20 SW 710. 


32. Corpus delicti: 


Definition see Corpus 14A C, J. p 
1425; Criminal Law § 1578. 


Burden of proof generally see Crim- 
inal Law § 994. 

Sufficiency of evidence generally see 
Criminal Law §§ 1579-1581. 


83. State v. Johnson, 85 S. C. 265, 
67 SE 453. 

[a] Evidence held to _ establish 
corpus delicti—State v. Bell, 121 Kan. 
866, 250 P 281; State v. Taylor, 119 
Kan. 260, 237 P1058; State v. Graves, 
(Mo.) 22 SW (2d) 638; State v. Bow- 
en, 247 Mo. 584, 153 SW 1033; State 
v. McCord, 237 Mo..242, 140 SW 885; 
Bryan v. State, 90 Tex. Cr. 175, 234 
SW 83. ‘ 


[b] Evidence held not to establish 
corpus delicti.—Jones v. State, 69 
Nex: “Cr: -265,. 158 SW 136, 


[ec] Details of complaint made by 
the prosecutrix to third persons 
shortly after the alleged offense and 
not the part of the res gest@ are not 
proof of the corpus delicti where the 
prosecutrix when made a witness on 
behalf of the state denies the assault 
in toto. Welch v. State, 23 Okl. Cr. 
74, 212 P 449. 

34. State v. Cardwell, 90 Kan. 606, 
135 P 597, LRA1916B 745. 

35. State v. Cardwell, supra. 

86. Peo. v. Britt, 62 Cal, A. 674, 
PA te Cal seer tl Of 

37. Harper v. State, 185 Ind. 322, 
114 NE 4; State v. Cardwell, 90 Kan. 
606, 185 P 597, LRA1916B 745. 


fa] For example, the corpus de- 
licti is established by proof that the 
victim was feeble-minded, never mar- 
ried, and gave birth to a_ bastard 
child. Harper v. State, 185 Ind. 322, 
114 NE 4. 

38. Shepherd vy. State, 111 Tex. Cr. 
4, 10 SW (2d) 730. 

39. Boxley v. Com., 24 Gratt. (65 
Va.) 649. 

fa] Evidence of identification held 
sufficient.—Poe vy. State, 95 Ark. 172, 
129 SW 292; Peo. vy. Loza, 41 Cal. A. 


Com,, 187 Ky. 829, 220 SW 1052; State 
v. Thurston, (Mo.) 242 SW 968; Porter 
v. State, 107 Nebr. 690, 186 NW 1006; 
State v. Nelson, 36 Nev. 403, 1386 P 


3877; State v. Brennan, (R. 1.) 86 A 
904; State v. MeGrath, 46 S. D. 465, 
193 NW 601; Myers v. State, 105 Tex. 


Cr. 426, 289 SW 49; Jones v. State, 
93 Tex. Cr. 45, 245 SW 4385; Jernigan 
v. State, 78 Tex. Cr. 60, 179 SW 1187; 
Richards vy. State, 192 Wis. 20, 211 
NW 669. d 


[b] Evidence of identification held 
insufficient.—Toles v. State, 170 Ala. 
99,54 S$ 511; State v. Roberts, 32 Ida. 
96, 178 P 80; Peo. v. Allen, 279 Ill. 
150, 116 NE 625; State v. Thomas, 
193 Iowa 1004, 188 NW 689; Birming- 
ham y. State, 103 Tex. Cr. 309, 281 
SW 201. 

40. State v. Taylor, 196 Iowa 1015, 
192 NW 294; Bill v. State, 5 Humphr. 
bee 155;, Jonesiiv. ‘State, 1 -Tex: 


41. Ark.—West v. State, 150 Ark. 
555, 284 SW 997. 

Ga.—Johnson y. State, 128 Ga. 102, 
57 SE 358. 


Ill.—Peo. yv. Probst, 237 Ill. 390, 
86 NE 588; Lathrop v. Peo., 197 Il. 
169, 64 NE 385; Ackerson y. Peo., 124 
Ill, 563, 16 NE 847; Lander v. Peo., 
104 Ill. -248. 

Ind.—-Abshire v. State, 199 Ind. 


474, 158 NE 227; Sutherlin v. State, 
150 Ind. 154, 49 NE 947. 


Iowa.—State v. Baker, 106 Iowa 
99, 76 NW 509; State v. Hatfield, 75 
Iowa 592, 39 NW 910. 

Ky.—Smith vy. Com., 33 SW 825, 17 
KyL 1162: 

Miss.—Alexander v. State, 21 S 923. 
. Mo.—State v. White, 195 SW 994. 

N. Y.—Peo. v. McGuinness, 15 NYS 
230. 

Or.—State v. Lee, 33 Or. 506, 56 P 
415. 

Tex.—Sawyer v. State, 39 Tex. Cr. 
557, 47 SW 650; Dove v. State, 36 
Tex. Cr. 105, 35 SW 648; Doyle v. 
State, 5 Tex. A. 442. 

Va.—Thomas v. Com., 106 Va. 855, 
56 SE 705; Cunningham v. Com., 88 
Va. 37, 13 SEH 309: 


Wis.—Roszezyniala vy. 
Wis, 414, 104 NW 113. 


State, 125 


ficient to sustain a conviction for 
rape as against an alibi defense pre- 
sented by accused’s relatives, and tes- 
timony that bloodhounds placed upon 
the trail several. hours after the 
crime located another negro. State 
v. White, (Mo.) 195 SW 994, (2) 
Proof of injury to the person of the 
child, and identification of defendant 
by another child, a witness to the 
transaction, is sufficient to sustain a 
conviction notwithstanding positive 
testimony in support of an alibi. 
Doyle v. State,.5 Tex. A, 442. 


Corroboration of female see infra 
§§ 133-136. 


42. State v. Mason, 152 Minn, 306, 
189 NW 452. 


43.5 Peo. vy. Darr, 37; Cal Ao 0mst 
457; State v. Icenbice, 126 Iowa 16, 
101 NW 2738. : 


[a] Thus, where, in a prosecution 
for statutory rape, the corpus delicti 
was established by independent evi- 
dence, defendant’s admissions, includ- 
ing a statement that he could go to 
prosecutrix’ bedroom and have inter- 
course there with her at any time 
without her parents ‘hearing him or. 
having knowledge of the fact, were 
sufficient to sustain a _ conviction. 
Peo. v. Darr, 3 Cali Al 50, 84 P 45% 


44. See statutory provisions; 
supra § 14. 


TENS Com. v. Goodhead, 23 Pa. Co. 


erodi Com, v. Emery, 51 Pa, Super. 


{a] .Thus a conviction will not be 
reversed because the record does not 
affirmatively show that defendant 
was over sixteen years of age, where 
it appears that defendant went on the 
stand as a witness in his own behalf, 
that he testified that the was in the 
coal and ice business and employed 
an assistant, was married, and had 
a wife and five children, and that he 
was referred to by his counsel as a 
married man, and in course of the 
trial was frequently called a man. 
Com. v. Emery, 51 Pa. Super. 55. 


47. Com. v. Walker, 33 Pa. Super. 
167. 

48. See statutory provisions; and 
supra § 14. 


‘ 


and 
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sufficient evidence to determine defendant’s age and 
to support a conviction under the statute.*® 
under the terms of a statute, the age of the male fixes 
the degree of the offense,°° the evidence must be suf- |, 
ficient to show defendant’s age in order to determine 
Where there is evidence 
as to defendant’s age, and the jury find that defend- 
ant was of sufficient age, the verdict will not be dis- 


the degree of the ecrime.®! 


turbed.®? 


[§ 122] e. Capacity of Defendant To Commit Of- 
Where there is evidence that defendant was 
more than seven years old and physically capable of 
committing the offense, it is sufficient to establish his 
capacity, although the testimony also shows that 
defendant was not fourteen years of age.°® 
testimony as to the act of a fourteen-year-old boy, 
convicted of carnally knowing and abusing a female, 
is sufficient basis to support a finding of his ecapa- 
Evidence showing 
aets by defendant consistent with the intent to com- 
mit the offense charged are sufficient to show that 
he was not too intoxicated to commit the offense.®° 


fense. 


bility to commit the offense.>4 


RAPE 


Where, 


fendant. 


[§§ 121-124 : 


to defendant’s lack of sexual power to commit an act 
of. intercourse is not conclusive on the issue of im- 
potency against positive and direct testimony that 
he did commit the act.°¢ 

[§ 123] f. Nonmarriage of Prosecutrix and De- 
Nonmarriage between the prosecutrix and 
the perpetrator of an alleged rape must be proved 
beyond a reasonable doubt.®? 


Generally, to prove 


the nonmarriage of the prosecutrix and defendant, 


essary.°® 
Positive 


fice.®° 


The testimony of defendant and his physicians as 


49. State v. Volz, 269 Mo. 194, 190 
SW 307. 
50. See statutory provisions; and 


supra §§ 3, 


Sie State: v.- Running; 53 Nv D: 
896, 208 NW. 281. 
52. Davidson v. Com., 47 SW 213, 


20 KyL 540: Wilcox v. State, 33 Tex. 
Cr. 392, 26 SW 989. 


53. Davidson v. Com., 
20 KyL 540. 


47 SW 213, 


54. Dalswell v. State, 78 Fla. 394, 
83 S 286. 

55. Richards v. State, 192 Wis. 
20, 211 NW 669. 

56. Peo. v. Deatrick, 30 Cal. A. 


DOT, 159 PLS. 


57. State v. Johnson, 58 N. D. 832, 
227 NW 560. 

[a] Evidence held sufficient to 
show nonmarriage of parties.—Peo. 
v. Okopske, 321 Ill. 32, 151 NE 507; 
State v. Harrison, 118 Kan. 552, 235 P 
837; Mitchell v. Com., 214 Ky. 4, 282 
SW 185; Williams v. Com., 202 Ky. 
664, 261 SW 18; Lopez v. State, 99 
Tex. Cr. 194, 268 SW 748; Vivian v. 
State, 68 Tex. Cr. 358, 152 SW 895; 
Wofford v. State, 60 Tex. Cr. 624, 132 
SW 929; Gent v. State, 57 Tex. Cr. 
414, 123 SW 594; Munger v. State, 57 
Tex. Cr. 384, 122 SW 874; State v. 
Williams, 85 Wash. 253, 147 P 865; 
State v. ‘Hooks, 69 Wis. 182, 33 NW 
57, 2 AmSR 738. 


58. Ariz.mWalker v. State, 23 Ariz. 
59 201 —P 398%. Cutler v. State, 15 
Ariz. S43, 138 Po 10485 lenord., “vy: 
State, 15 ‘Ariz. LOT tot. cA 2, 


Ca)l.—Peo. v. Meraviglia, 73 Cal. A. 
402, 238 P 794; Peo. v. Allison, 44 Cal. 
Niels enlis oaeeas OO 2. 


Ida.—State v. Jeanoes, 36 Ida. 810, 
213) VOUT: 


Mont.—State v. Newman, 66 Mont. 
180, 213 P 805. 

Nebr.—Hanks v. State, 88 Nebr. 
464, 129 NW 1011 [reh den 89 Nebr. 
203, 130 NW 1037]. 

N. D.—State v. Johnson, 58 N. D. 
832, 227 NW. 560. 


Okl1.—Dubois v. State, 22 Okl. Cr. 
308, 210 P 1043; Emyhtubby v. State, 
14 Okl. Cr. 213, 169 P 1124; Powell v. 
State; 11 Okl. Cri, 615, 150; Bi 92. 

Or.—State v. Drake, 127 Or. 
272 'P 889. 


585, 


Tex.—Brown v. 
92,14 SW (2d) 63 


Wash.—State v. Cr 59 Wash. 414, 
109 P 1026, AnnCas1912B 1138. 


W. Va.—State v. Spielman, 105 W. 
Va. 370, 142 SE 523. 


Can.—Rex vy. Faulkner, 16 B.C. 
229; Rex-v. Mullen, 5 OntWR 451, 
18 CanCrCas 80; Rex v. Walebek, 6 
Sask, 1. 225. 


State, 112 Tex. Cr. 


[a] Circumstantial evidence held 
sufficient.—(1) Generally. Cutler v. 
State, 5 wAriz: [343 i138.) Py uoag: 


Lenord vy. State, 15 Ariz. 13 Li Pp 
412; Peo. v. Meraviglia, 73 Cal. A. 
402, 238 P 794; State v. Drake, 127 
Or. 585, 272 P 889; State v. Wisdom, 
122 Or. 148, 257 P 826; <Brown’ v. 
State, 112 Tex. Cr. 92, 14 SW (2a) 
63; State v. Spielman, 105 W. Va. 
370, 142 SE 523. (2) Dissimilarity of 
names of the prosecutrix and defend- 
ant is sufficient evidence to support 
a finding that the parties were not 
married. Rex v. Mullen, 5 OntWR 
451, 18 CanCrCas 80; Rex v. Wale- 
bek,- 6 Sask... L. 225.  €3). That the 
female was not the wife of defend- 
ant is sufficiently shown by the fact 
that she had known him only about 
two weeks, that their names were dif- 
ferent, and that he testified 'he was a 
married man, and that his wife was 
in Italy. Peo. v. Bonzani, 24 Cal. A. 
549, 141 P 1062. (4) Evidence that 
the prosecutrix was under the mar- 
riageable age, was going by a dif- 
ferent name from that of defendant, 
and had been living with her father 
up to the time of the alleged com- 
mission of the offense, was sufficient 
to establish that defendant and the 
prosecutrix were not married to each 


other. Dubois v. State, 22 Okl. Cr. 
308, 210 P 10438. 

59. Walker v. State, 23 Ariz, 59, 
201 P 398; Peo. v. Meraviglia, 73 Cal. 
A. 402, 238 P 794; State V. Newman, 
66 Mont. 180, 213 P 805 State v. 
May, 59 Wash. 414, 109 P, 1026, Ann 


Casi912B 113. 


60. Peo, v. Gonzales, 6 Cal. A. 255, 
Sie Ps TOLLS: 


61. Peo. v. Rambaud, 78 Cal. A. 
685, 248 P 954. i 
[a] Thus defendant’s statement 


that he was single and that the pur- 
pose of a trip with the ravished fe- 
male was to get married is sufficient 
to show that the parties were not 


circumstantial evidence from which that conclusion 
can be drawn is sufficient,°® and direct and positive 
testimony of that fact has been held not to be nec- 
But it has also been held that, where there 
is ample opportunity for the state to prove directly 
that accused and the prosecutrix were not husband. 
and wife, indirect evidence of that fact will not suf- 
Defendant’s statements may constitute suf- 
ficient proof of the nonmarriage of the parties.®! 

[§ 124] g. Penetration. 
in a prosecution for rape, the evidence must be suf- 
ficient to establish the fact of penetration beyond a 
reasonable doubt.®? 


To sustain a conviction 


Proof of penetration need not 


married. Peo. v. Rambaud, 78 Cal. 
A. 685, 248 P 954. 

62. Cal.—Peo. v. Boardman, 56 Cal. 
A. 587, 205 P 877; Peo. v. Williams, 
52 Cal. A. 609, 199 P 56. 


Fla.—Williams y. State, 53 Fla. 84, 
43 S 4381. 


Ga.—Wesley v. State, 65 Ga. 731. 


Ky.—Nider v. Com., 140 Ky. 684, 
131 SW 1024, AnnCasi913E 1246. 


S. D.—State v. Bailly, 29 S. D. 588, 
137 NW 352. 


Tex.—Davis v. State, 43 Tex. 189; 
Petty v. State, 94 Tex. Cr. 114, 249) 


SW 849; Galaviz v. State, 82 Tex. Cr.. 
Siinee 198 SW 946; Skeen vy. State, 51 
Tex. Cr. aoe 100 SW 770; Blair v. 
State, (Cr.) 56 SW 622; Wood vy. 
State, 12 Tex. A. 174. 

Wyo.—State v. Wilson, 82 Wyo. 


37, 228 P 803, 805 [cit Cyc]. 


[a] Evidence of penetration held 
sufficient.—Peo. v. Williams, 52 Cal.. 
A. 609, 199 P 56; Lewis v. State, 156 
Ga. 862, 120 SE 124; State v. En- 
right, 90 Iowa 520, 58- NW 901; Hun- 
ley v. Com., 217 Ky. 675, 290 SW 511; 
Williams Vv. Com., 202 ‘Ky. 664, 261 
Sw 18; Morrison v. Com., 197 eek 
LO; 246 SW 128; Sandefur v. Com., 
143 Ky. 655, 137 SW 504; State v. 
Mason, 152 Minn. 306, 189 NW 452; 
. Bragdon, 186 Minn. 348, 162° 
Story v. State, 133 Miss. 
806; State v. Harrison, 263 
Mo. 642, 174 SW 57; State v. Devorss, 
221 Mo. 469, 120 SW 75; State v. Duf- 
fey, 128 Mo. 549, 381 SW 98; Miller 
v. State, 112 Nebr. 243, 199 NW 5s 
Comstock v. State, 14 Nebr. 205, 15. 


NW 355; State v. Wisdom, 122 Or. 
148, 257 P 826; Peo. v. Luchico, 49 
Philippine 689; P60.) Vv... OSGar: 48 
Philippine 527; Peo. v. Calzada, 22: 


Porto Rico 406; State v. McGrath, 


46 S. D. 465, 193 NW 601; State v. 
Bailly, 29 Seo io 588, 137 NW _ 352; 
Blackmon y. State, 87 Tex, Ors SAN se 


220 SW 93; Watkins v. State, 
Tex (Cr. 655. 1804. SW atGe 
State, 12 Tex. Au C43 State v. Spiel- 
man, 105 W. Va. 370, 142 SE 528;, 
ats v. State, 199 Wis. 228, 225 NW 

{[b] ‘ Evidence of penetration held 
insufficient.—Green v. State, 91 Ark. 
562, 121 SW 949; Peo. v. Howard, 143 
Cal. B16) Gee 1116; Peo. v. Boara- 
man, 56 "Cal. A. 587, 205 P 877; Wes- 
ley V. State, 65 Ga. W3ky Stater vi 


78: 
Word. v. 
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§§ 124-125] 


be in any particular form of words;** and it may 
be sufficiently shown by direct or circumstantial evi- 
If penetration is the only inference com- 
portable with the evidence it is sufficient.°° 
admissions of defendant are sufficient proof of sex- 
Testimony of a physician upon 
the question of penetration is highly desirable, but 
A conviction cannot be based 
on contradictory testimony of the prosecutrix as to 


dence.®# 


ual intercourse.®® 


not indispensable.®? 


Crawford, 39 Kan. 257, 18 P 184; 
Taliaferro v. Com., 151 Ky. 10, 150 
SW 977; Nider v. Com., 140 Ky. 684, 


SW 1024, AnnCasl913B 1246; 
State v. Headley, 224 Mo. 177, 123 SW 
577; State v. Dalton, 106 Mo, 463, 17 
SW 700; Peo. v. Tench, 167 N. Y., 520, 
GO Naas THAN oY. (Cre S01 Peo. -y. 
Erinia, 50 Philippine 998; Davis v. 
State, 43 Tex. 189; Petty v. State, 94 
Tex, Cr. 114, 249 SW 849; Cokeley v. 
State, 87 Tex. Cr. 256, 220 SW 1099; 
Doherty v. State, 84 Tex. Cr. 552, 208 
SW 932; Galaviz v. State, 82 "Tex. 
Cry ot, ‘198 SW 946. 


Female under age of consent see 
infra § 127. 


63. soar ee v. State, 168 Ga. 
753, 149 SE 4 

cet, aa v. State, 188 Ind. 531, 
124 NE 875. 


Ky.—Williams v. Com., 202 Ky. 664, 
261 SW 18. 


Mich.—Peo. 
692,74 NW 184. 


Mo.—State v. Williams, 
603, 173 SW 1051. 


N. C.—State v. 
231. 


Tex.—Shepherd v. State, 
Cr. 4,10 SW (2d) 730. 


Wash.—State_ v. 
Wash, 292, 119 P 751. 


Wis.—Athos v. State, 199 Wis. 228, 
225 NW 692. 

Can.—Reg. v. Bedere, 21 Ont. 189. 

[a] “Carnal kEnowledge.”—Testi- 
mony by the prosecutrix that defend- 
ant had “carnal knowledge” of her 
and testimony by a physician that 
the vaginal orifice of the prosecutrix 
had been penetrated, is sufficient to 
prove penetration, it being presumed 
the girl knew the meaning of the quot- 


v. Bernor, 115 Mich. 


263 Mo. 


Hodges, 61 N. C. 


111 Tex. 


Workman, 66 


ed term. State v. Booker, 114 Kan. 
438, 219 P 255. 
[b] “Intercourse;” “sexual inter- 


course.”’—(1) Prosecutrix’ testimony 
as to several acts of intercourse with 
defendant*renders other proof of pene- 
tration unnecessary. Shepherd  v. 
State, 111 Tex. Cr. 4; 10 SW (2d) 730. 
(2) Testimony that defendant had in- 
tercourse with tthe prosecutrix is suf- 
ficient to prove penetration. Merritt 
v. State, 168 Ga. 753, 149 SH 46" (3) 
Testimony of a person of understand- 
ing as to completed sexual inter- 
eourse establishes penetration. At- 
hos y. State, 199 Wis. 228, 225 NW 
692. (4) Testimony of the prosecu- 
trix that she had intercourse with 
accused is sufficient to prove the of- 
fense, where it is plain from the 
whole of her testimony that she 
meant sexual intercourse, and com- 
prehended what she was_ talking 
about. State v. Workman, 66 Wash. 
DOO aN Oe ON me COLE Lt must be as- 
sumed that the prosecutrix, in testi- 
fying as to the act, used the words 
“sexual intercourse’ in their ordi- 
nary sense. Williams v. Com., 202 
Ky. 664, 261 SW 18. 


[ce] “Ravish.’—Testimony that ac- 
cused, after making an insulting pro- 
posal, ravished the prosecutrix is 
sufficient to establish penetration, 
the term ‘“ravish’ meaning to rape. 
State v. Williams, 263 Mo. 603, 173 
SW 1051. 


RAPE 


Too, the 


64. Cal.—Peo. v. Howard, 1438 Cal. 
316, 76 P 1116; Peo. v. Mayes, 66 Cal. 
797, 6 P 691, 56 AmR 126; Peo. v. 


Preston, 19 Cal. A. 675, 127 P 660. 


Colo.—O’Chiato v. Peo., 73 Colo. 
192, 214 P 404, 


Del.—Colombo v. State, 25 Del. 28, 
78 A 595 [aff 24 Del. 96, 75 A 616]. 


Ga.—Collins v. State, 73 Ga. 76. 


Ida.—State v. Vail, 47 Ida. 354, 275 
P d78y 580) [eit Cyc]. 


NE 1045; Shirwin v. ’Peo., 69 Ill. 55. 


Ind.—Taylor v. State, 111 Ind. 279, 
NE 400 


Iowa. Esiake v. Carnagy, 106 Iowa 
483, 76 NW 805; State v. Enright, 90 
Iowa 520, 58 Nw 901. 


Ky. Moseley WeeCom., 0G ye Lo 
266 SW 1048; Williams v. Com., 202 
Ky. 664, 261 SW 18; Hale v. Com., 
196 Ky. 44, 244 SW 78; White v. Com., 
96 Ky. 180, 28 SW 340, 16 KyL 421. 


12 


Mich.—Peo. vy. Scouten, 130 Mich. 
620, 90 NW 382. 
Minn.—State v. Mason, 152 Minn. 


306, 189 NW 452. 


Mo.—State v. Sikes, 24 SW (2d) 989; 
State v. Hamilton, 304 Mo. 19, 263 SW 
127; State v. Cook, 207 SW 831; State 
v. Devorss, 221 Mo. 469, 120 SW 75. 


Nebr.—Cook v. State, 85 Nebr. 57, 
122 NW 706. : 


Nev.—State v. 
me VAS ME? ee 


Y.—Peo. v. Tench, 167 N. Y. 520, 
60 NE 737. 15 N. ¥. Cr. 501. 


Pa.—Com. v. Exler, 61 Pa. Super. 
423; Com. v. Senak, 9 Kulp 558. 


Tex.—Petty v. State, 94 Tex. Cr. 
114, 249 SW 849; Word v. State, 12 
TOR AL sae 


Wash.—State y. Gay, 82 Wash. 423, 
144 P 711. 


Wis.—Brauer v. State, 25 Wis. 413. 
Can.—Reg. v. Bedere’® 21 Ont. 189. 


65. Del.—Colombo v. State, 25 Del. 
28, 78 A 595 [aff 24 Del. 96, 75 A 616]. 


Ind.—Bradburn y. State, 162 Ind. 
689, 71 NE 133 (holding’ that a convic- 
tion may be upheld, although the an- 
swer of the prosecuting witness to a 
question as to penetration did not de- 
elare in unambiguous terms that there 
was penetration, but the inference 
that there was was the only one com- 
portable with the evidence). 


Iowa.—State v. Carnagy, 106 Iowa 
483, 76 NW 805. 


Minn.—State v. Newman, 93 Minn. 
393, 101 NW 499. 


Nebr.—Comstock vy. State, 14 Nebr 
205, 15 NW 355. 


Tex.—Duckworth v. State, 42 Tex. 
Cr. 74, 57 SW 665; Rodgers v. State, 
30 Tex. A. 510, 17 SW 1077. 


Wis.—Athos v. State, 199 Wis. 228, 
225 NW 692. 


66. Peo. v. Arnold, 80 Cal. A. 623, 
252 P 635; State v. Enright, 90 Iowa 
520, 58 NW 901; State v. Duffey, 128 
Mo. 549, 31 SW 98; Mora v. State, 74 
Tex. Cr. 26, 167 Sw 344. 


Depoister, 21 Nev. 


67. Nickels v. State, 90 Fla. 659, 
106 S 479. 
68. State v. Forshee, 199 Mo. 142, 


whether there was penetration.®® 
sary to prove emission.®°® 


[§ 125] h. Want of Consent, Force and Resist- 
ance—(1) In General. 
threats or fear,’® fraud,’! ineapacity,’? or that the 
female was below the age of consent,** proof beyond 
a reasonable doubt of want of consent, or of force 
and resistance, is essential to support a conviction,‘* 
although there is no rule of law as to what particu- 
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It is not neces- 


In the absence of proof of 


97 SW 933; Vickers v. U. S., 1 OKI. 
Cr. 452, 98 P 467. 


69. See supra § 25. 
70. See infra § 128. 
71. See infra § 130. 
72. See infra § 129, 
73. See infra § 127. 


74 Ala.—McQuirk v. State, 84 Ala. 
435, 4 S 775, 5 AmSR 3881. 


Cal.—Peo. v. Howard, 143 Cal. 316, 
On P DARE, 


Colo.—Bigcraft v. Peo., 30 Colo, 298, 
70 P 417; Bueno v. Peo., 1 Colo. A. 
232, 28 P 248. 


Del.—State v. Brown, 26 Del. 343, 83 
A 1083; State v. Colombo, 24 Del. 96, 
75 A 616 [aff 25 Del. 28, 78 A 595]. 
C ees v. State, 27 Fla. 387, 9 


Ga.—Cheney v. State, 109 Ga. 503, 
35 SE 153; Simmons y. State, 99 Ga. 
699, 27 SE 755. 


Hawaii.—Terr. v. Takeo Nishi, 24 
Hawaii 677, 681 [quot Cyc]. 


Ill.—Peo. v. Housby, 322 Ill. 142, 152 
NE 562; Peo. v. Eccarius, 305 Ill. 62, 
136 NE 651; Rucker v. Peo., 224 Ill. 
131, 79 NE 606. 

Ind.—Huber v. State, 126 Ind. 185, 
25 NE 904; Anderson v. State, 104 Ind. 
467, 4 NE 63, 5 NE 711. 

Iowa.—Pollard v. State, 2 Iowa 567. 


Minn.—State v. Iago, 66 Minn. 231, 
68 NW 909. 


Miss.—Alfred v. State, 32 S 54; 
aye v. State, 71 Miss. 196, 13 S 


Mo.—State v. Hamey, 168 Mo. 167, 
68 SW: 620, 57 LRA 846, 65 SW 946; 
State v. Patrick, 107 Mo. 1475.17 Sw 
666, 15 SW 290; State v. Perkins, all. 


Mo. A. 82. 
ees Y.—Peo. v. Bransby, 32 N. Y. 


Peo. v. Feldman, 77 App. Div. 
639, 79) NWS i115; 


Tex.—Ship v. State, (Cr.) 45 SW 
909; Edmonson v. State, (Cr.) 44 SW 
154; Kennon v. State, (Cr.) 42 SW 
376; Tittle v. State, (Cr.) 38 SW 202; 
West v. State, (Cr.) 21 SW _ 686; 
Hooker v. State, 29 Tex. A. 327, 15 
SW 285; Nicholas v. State, 23 Tex. A. 
317, 5 SW 239; Dickey v. State, 21 
Tex. A. 430, 2 SW 809; Lawson v. 
State, 17 Tex. A, 292. 

Wis.—Devoy v. State, 122 Wis. 148, 
99 NW 455; O’Boyle v. State, 100 Wis. 
296, 75 NW 989; Bohlmann v. State, 
98 Wis. 617, 74 NW 343. 


Wyo.—Tway v. State, 7 Wyo. 74, 50 
P 188. 

[a] Evidence held sufficient.—Peo. 
v. Holmes, 71 Cal. A. 59, 234 P 332; 
Peo. v. Murphy, 53 Cal. A. 474, 200 P 
484; Peo. v. Bonzani, 24 Cal. A. 549, 
141 P 1062; State v. Catron, 317 Mo. 
894, 296 SW 141; State v. Dalrymple, 
(Mo.) 270 SW 675; State v. Martin, 
(Mo.) 195 SW 781; State v. Lovitt, 
243 Mo. 510, 147 SW 484; State v. Bar- 
bour, 234 Mo. 526, 137 SW 874; Wil- 
son v. State, 20 Ok1. Cr. 945.201 Pp 3935 
Stringer v. State, 109 Tex. Cr. 497, 5 
SW (2d) 526; Anderson v. State, 100 
Tex. Cr. 562, 272 SW 173;. Wood v. 
State, 80 Tex. Cr. 398, 189 SW 474; 
Merkel v. State, 75 Tex. Cr. 551, 171 
SW 738; Cole v. State, 57 Tex. Cr. 51, 
123 SW 409, 186 AmSR 973. 
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lar acts will prove these elements.7® If there is evi- 
dence that the female resisted to the extent of her 
existing ability it is sufficient to warrant a conviction 
notwithstanding there be contradictory evidence.’® 
Too, evidence of the physical condition of the female, 
especially in the case of young children, is sufficient 
to show force;77 and evidence of the condition of the 
clothing when coupled with other facts may be suf- 
Although the absence of 
visible injury to, or the spoiling or disarray of, the 
prosecutrix’ garments is also of probative value to 
indicate consent,?® evidence that the dress of the 
prosecutrix was untorn does not overcome evidence 
tending to establish defendant’s accomplishment of 
Evidence of the youth of the 
female and of her apparent ignorance of the char- 
acter of the act is entitled to great weight in deter- 


ficient for conviction.*§ 


the act by force.*° 


{[b] Evidence held insufficient.— 
Almon v. State, 21 Ala. A. 466, 109 S 
S713 Curby: vs Terr.,. 4 Ariz.: 371,. 42 
P 958; Bueno v. Peo., 1 Colo. A. 232), 
28 P 248; Bailey v. State, 76 Fla. 213, 
79S 730; Hollis v. State, 27 Fla. 387, 9 
S'67; Davis v. State, 152 Ga. 320, 110 
SH ,is; “Terr: “v. ‘Takeo: Nishi, (24 
Hawaii 677; Peo. v. Housby, 322 Ill. 
142, 152 NE 562; Peo. v. Kingcannon, 
276. Ill. 251, 114 NE 508; Byler v. 
State, 71 Ind. 49; State v. Morrison, 
189 Iowa 1027, 179 NW 321; State v. 
Cassidy, 85 Iowa 145, 52 NW 1; Pol- 
lard v. State, 2 Iowa 567; State v. 
Jones, 121 Kan. 1, 245 P 101; State v. 
Iago, 66 Minn. 231, 68 NW 969; Adams 


v. State, (Miss.) 47 S 787; Monroe v. 
State, 71 Miss. 196, 13 S 884; State v. 
Remley, (Mo.) 287 SW 489; State v. 


Smith, 203 Mo. 695, 102 SW 526; State 
vy. Patrick, 107 Mo. 147, 17 SW 666, 
15 SW 290; State v. Needy, 43 Mont. 
442, 117 P 102; Mathews v. State, 19 
Nebr. 330, 27 NW 234; Oleson v. State, 
11 Nebr. 276, 9 NW 38, 38 AmR 366; 
Peo. v. Doyle, 158 App. Div. 37, 142 
NYS 884, 30 N. Y. Cr. 174; Walter v. 
Peo., 50 Barb. (N. Y.) 144; State v. 
Rhoades, 17 N. D. 579, 118 NW 2338; 
Brey woistate,22.Oh. \Cir.-Ct. NucS. 
Sowers v. Terr., 6 Okl. 436, 50 
P 257; Snider v. State, (Okl. Cr.) 267 
P 687; U. S. v. Flores, 26 Philippine 
262; U.S. v. De Dios, 8 Philippine 
279: White v. State, 109 Tex. Cr. 266, 
4 SW (2d) 37; Dickinson v. State, 105 
Tex. Cr. 534, 289 SW 388; Breiger v. 
State, 99 Tex. Cr. 292, 269 SW 100; 
Calhoun v. State, 85 Tex. Cr. 496, 214 
SW 335; Tyler v. State, 64 Tex. Cr. 
512, 143 SW 620; Ex p. Black, 55 Tex. 
Cr. 121, 113 SW 534; Cowles v. State, 
51 Tex. Cr. 498, 102 SW 1128; Rhea 
v. State, 30 Tex. A. 483, 17 SW 931; 
Hooker v. State, 29 Tex. A. 327, 15 SW 
285; Lawson v. State, 17 Tex. A. 292; 
Brown v. Com., 82 Va. 653; Boxley v. 
Com., 24 Gratt. (65 Va.) 649; State 
v. Williams, 85 Wash. 253, 147 P 865; 
Rex v. Bradley, 74 J. P. 247. 


75. Peo. v. Eccarius, 305 Ill. 62, 
136 NE 651. 

76. Ariz.m—Quayle vy. State, 19 Ariz. 
91, 165 P 331; Trimble v. Terr., 8 Ariz. 
howl done 


Cal.—Peo. v. Murphy, 
474, 200 P 484. 

Fla.—Barker v. State, 40 Fla. 178, 
24 S 69. 


Ill.—Peo. v. Rotello, 339 Ill. 448, 171 
NE 540; Peo. v. White, 308 Ill. 210, 
139 NE 58. 


Ind.—Dickerson v. State, 
703, 40 NE 667. 


Iowa.—State v. Carpenter, 124 Iowa 
5, 98 NW 775; State v. Montgomery, 
79 Iowa 7387, 45 NW 292; State v. 
Mitchell, 68 Iowa 116, 26 NW 44. 


538 Cal. A. 
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Mich.—Peo. v. Marrs, 125 Mich. 376, 
84 NW 284. 


Minn.—State v. Cox, 172 Minn. 226, 
215 NW 189. 


Mo.—State v. Middleton, 259 Mo. 
449, 168 SW 638; State v. Brewer, 259 
Mo. 448, 168 SW 632; State v. Loyd, 
259 Mo. 449, 168 SW 632; State v. 
Parris, 259 Mo. 435, 168 SW 629; State 
v. Bowman, 161 Mo. 88, 62 SW 996. 


Mont.—State v. Needy, 43 Mont. 
442, 117 P 102. 


Nebr.—Spaulding v. State, 61 Nebr. 
289, 85 NW 80; Cardwell v. State, 60 
Nebr, 480, 88 NW 665. 


N. M.—Terr. v. Hdie, 6 N. M. 555, 30 
P 851. 


N. Y.—Peo. v. Connor, 
278, 27 NE 252. 


Tex.—Johnson v. Com., 26 Tex. A. 
399, 9 SW 762. 


Va.—Bailey v. Com., 82 Va. 107, 3 
AmSR 87. 


[a] Evidence of resistance held 
sufficient.—Quayle v. State, 19 Ariz. 
91, 165 P 331; Peo. v. Hamilton, 69 
Cal. A. 127, 230 P 974; Peo. v. Murphy, 
53 Cal. A. 474, 200 P 484; Peo. v. Ro- 
tello, 339 Ill. 448, 171 NE 540; Dick- 
erson v. State, 141 Ind. 703, 40 NE 
667; Felton v. State, 139 Ind. 531, 39 
NE 228; Hawkins v. State, 136 Ind. 
630, 36 NE 419; State v. Harlan, 98 
Iowa 458, 67 NW 381; State v. Mont- 
gomery, 79 Iowa 787, 45 NW 292; 
State v. Ward, 73 Iowa 532, 35 NW 
617; State v. Mitchell, 68 Iowa 116, 
26 NW 44; State v. Cox, 172 Minn. 
226,°215 NW 189; State v. Zempel, 103 
Minn. 428, 115 NW 275; State v. Cun- 
ningham, 100 Mo. 382, 12 SW 3876; 
State v. Hert, 89 Mo. 590, 1 SW 830; 
Peo. v. Connor, 126 N.Y. 278, 27 NE 
252; Johnson v. State, 26 Tex. A. 399, 
9 SW 762; Bailey v. Com., 82 Va. 107, 
3 AmSR 87; McLain v. State, 159 Wis. 
204, 149 NW 771. 


[b] Evidence of resistance held in- 
sufficient.—Frey v. State, 22 Oh. Cir. 
Ct. N. S. 607; State v. Campbell, 45 
Ss. D. 263, 186 NW 962; B v. 
State, 166 Wis. 525, 166 NW 32. 


77. State v. Jerome, 82 Iowa 749, 48 
NW 722; State v. Carter, 98 Mo. 176, 
11 SW 624; Peo. v. O’Connell, 12 NYS 
477; De Berry v. State, 99 Tenn. 207, 
42 SW 31. 


78. State v. Jerome, 82 Iowa 749, 
48 NW 722; State v. Carter, 98 Mo. 
176, 11 SW 624. 


79. Terry v. State, 98 Tex. Cr. 540, 
266 SW 511. 


80. State v. Brewster, 
122, 222 NW 6. 


81. Simmons v. State, 167 Wis. 36, 
166 NW 313. 


126. N. Y. 
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mining the sufficiency of her resistance.*1 Mere gen- 
eral statements of the prosecutrix that she did her 
utmost to resist, and the like, without a statement 
of the acts constituting such resistanee, is insufficient 
to show absence of assent;*? 
part of the prosecutrix may be sufficiently indicated 
by her manner and conduct.** 
prosecutrix received money from defendant after the 
alleged rape does not of itself establish consent.** 


[§ 126] (2) Outcry or Complaint. 
the failure of the prosecutrix to make outery or com- 
plaint where she had opportunity to do so, particu- 
larly if coupled with other circumstances tending to 
show consent, raises a strong presumption of con- 
sent,®® the weight, to be given such evidence, if any, 
depending on the surrounding circumstanees.*® 
as stated otherwise, testimony of such failure or de- 


and consent on the 


Evidence that the 


Evidence of 


Or, 


82. Terr. v. Takeo Nishi, 24 Hawaii 
677, 681 [quot Cyc]; State v. Cowing, 
99 Minn. 123, 108 NW 851; Brown v. 
State, 127 Wis. 198, 106 NW 536. 


83. Adams v. Peo., 179 Ill. 633, 54 
NE 296; Ex p. Black, 55 Tex. Cr. 121, 
113 SW 534. 


84. State v. Fowler, 13 Ida. 317, 89 
PTD Ts 


85. Ariz.—Curby v. Terr., 4 Ariz. 
371, 42 P 953. 


Ga.—Smith vy. State, 77 Ga. 705. 

Ill.— Peo. v. Lutzow, 240 Ill. 612, 
88 NE 1049; Gifford v. Peo., 87 Ill. 
210; Barney v. Peo., 22 Ill. 160. 


Ind.—Hutchins vy. State, 140 Ind. 78, 
39 NE 243; Eyler v. State, 71 Ind. 49. 


Iowa.—State v. Cassidy, 85 Iowa 
145, 52 NW 1. 


Mo.—State v. Goodale, 210 Mo. 275, 
109 SW 9; State v. Patrick, 107 Mo. 
147, 17 SW 666, 15 SW 290;. State v. 
Witten, 100 Mo. 525, 13 SW 871. 


Nebr.—Baer v. State, 59 Nebr. 655, 


.81 NW 856; Johnson v. State, 27 Nebr. 


687, 483 NW 425; Mathews v. State, 19° 
Nebr. 330, 27 NW 234; ~Oleson vy. 
State, 11 Nebr. 276, 9 NW 38, 38 AmR 
aoe; Fisk v. State, 9 Nebr. 62, 2 NW 


N. Y.— Walter v. Peo., 50 Barb. 144. 


Tex.—Warren v. State, 54 Tex. Cr. 
443, 114 SW 380; Arnett v. State, 40 
Tex. “Er. 617,64. SW. 385") Laco sy, 
State, (Cr. A.) 88 SW 176; Price v. 
State, 36 Tex. Cr. 148, 35 /SW 988: 
Thompson v. State, 33 Tex. Cr. 472, 26 
SW 987; Rhea v. State, 30 Tex. A. 
483, 17 SW 931; Gazley v. State, 17 
Tex. A. 267. 


Va.—Brown v. Com., 82 Va. 653; 
Boxley v. Com., 24 Gratt. (65 Va.) 649. 


Wis.—Wilcox v. State, 102 Wis. 650, 
78 NW 7638. 


86. Losasso v. Peo., (Colo.) 287 P 
647; State v. Taylor, 320 Mo. 417, 8 
SW (2d) 29; Com. v. Mtynarczyk, 34 
Pa. Super. 256; Davis v. State, 100 
Tex. Cr. 617, 272 SW 480; Terry v. 
State, 98 Tex. Cr. 540, 266 SW 511. 
See State v. Colombo, 24 Del. 96, 75 
A 616 [aff 25 Del. 28, 78 A 595] (jury. 
should consider proximity of other 
persons, and surrounding circum- 
stances). 


[a] Thus the fact that conceal- 
ment of an alleged rape extends to a 
time when circumstances, such as 
pregnancy, render it impossible to 


hide it longer enhances its potency, 


against the idea of force. ° Davis v. 
State, 100 Tex. Cr. 617, 272 SW 480; 
ae v. State, 98 Tex. Cr. 540, 266 SW 


—qx_-— a eeseeeeeeeeeSseSeSSSSSSSSSSSSSSSSSSSSFSsese 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lay is evidence of consent,’? or tends to discredit the 
testimony of the prosecutrix 8° or a failure to com- 
plain promptly renders it much weakened in value 
as evidence;*® and it may render the evidence of 
want of consent, or of force and resistance, insuffi- 
However, testimony 
of the mere failure of the prosecutrix to make out- 
ery or complaint does not render a conviction unsup- 
portable where there is other evidence of resist- 
and in all cases there may be a conviction 
notwithstanding the prosecutrix failed to make out- 


cient to sustain a conviction.?° 


ance ;°1 


ery, or failed or delayed to complain 


87. Frey v. State, 22 Oh. Cir. Ct. N. 
S. 607; Terry v. State, 98 Tex. Cr. 540, 
266 SW 511. 


88. Peo. v. Provenzano, 305 Ill. 498, 
137 NE 414; Burge v. State, 73 Tex. 
Cr. 505, 167 SW 63. 


[a] Evidence of prosecutrix must 
be carefully scrutinized before a con- 
viction solely on her testimony is sus- 
tained, where she never complained to 
anyone about accused’s alleged mis- 
eonduct until after a child was born. 
Peo. v. Provenzano, 305 Ill. 493, 137 
NE 414, 


89. Peo. v.. Blanch, 309 Ill. 426, 141 
NE 146, 


90. State v. Arneson, 153 Minn. 
406, 1909 NW 602; State v. Remley, 
(Mo.) 237 SW 489. 

91. Cal.—Peo. v. Kuches, 120 Cal. 
566, 52, P 1002; Peo. v. Lopez, 33 Cal. 
A. 530, 165 P 722; 

Sey aera yv. Erickson, 5 Hawaii 
159. 


Ill.— Bean v. Peo., 124 Ill. 576, 16 NE 
56. 


Ind.—Felton vy. State, 139 Ind. 531, 
39 NE 228; Eberhart v. State, 134 Ind. 
651, 34 NE 6387. 

Iowa.—State v. Cross, 12 Iowa 66, 
79 AmD- 519. 

Kan.—State v. Brown, 54 Kan. 71, 
37 P#9g6. 

Minn.—State v. Reid, 39 Minn. 277, 
39 NW 796, 

Mo.—State v. Marcks, 140 Mo. 656, 
41 SW 973, 43 SW 1095; State v. Wit- 
ten, 100 Mo. 525, 13 SW. 871. 

92. Cal.—Peo. v. Kuches, 120 Cal. 
566, 52 P 1002. 

Hawaii. Rex vy. Erickson, 5 Hawaii 
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Tll.— Peo. v. Lutzow, 240 Ill. 612, 88 
NE 1049. 

Ind.—Felton v. State, 139 Ind. 531, 
39 NE 228; Eberhart v. State, 134 Ind. 
651, 34 NE 6387. 

Iowa.—State v. Cross, 12 Iowa 66, 
79 AmD 519. 

Kan.—State v. Brown, 54 Kan, 71, 
37 P 996; 

Minn.—State v. Reid, 39 Minn. 277, 
39 NW 796. 

Mo.—State v. Bigley, 247 SW 169; 
State v. Goodale, 210 Mo. 275, 109 
SW 9. 

Mont.—State v. Paddock, 284 P 549. 

Nebri—Murphy v. State, 15 Nebr. 
383, 19 NW 489. 


N. Y.—Peo. v. Connor, 126 N. Y. a 


27 NE 252; Higgins v. Peo., 58 N. 
3%; Peo. v. Terwilliger, 74 Hun 310, 
26 NYS 674 [aff 142 N. Y. 629, 37 
NE 565]. 


5 nares v. State, 15 Oh. A. 446, 
POR Mes 385 


Rese apes we S. v. Yamballa, 39 
Philippine 640. 


Va.—Bailey v. Com., 82 Va. 107, 3 
AmSR 87. 


Wash.—State v. 
580, 232 P 353. 


[a] Evidence sufficient to explain 


/ 


Priest, 132 Wash. 


RAPE 


rape.®® 


where such fail- 


failure or delay.—State v. 
(Mo.) 247 SW 169. 


[b] Evidence ‘insufficient to ex- 
plain failure or delay.—Curby v. 
Terr., 4 Ariz: 871, 42 P 958; State v. 
Cassidy, 85 Iowa 145, 52 NW 1; State 
v. Patrick, 107 Mo. 147, 17 SW 666, 
15 SW 290; State v. Witten, 100 Mo. 
525, 18 SW 871; Walter v. Peo., 50 
Barb, (N. Y.) 144; Price v. State, 36 
Tex. Cr. 143, 835 SW 988; Thompson v. 
State, 33 Tex. Cr. 472, 26 SW 987; 
Brown v. Com., 82 Va. 653. 


93. Peo. v. Blanch, 309 Ill. 426, 141 
NE 146. 


94. Attempt or assault with intent 
to rape see infra § 132. 


95. State v. Donnington, 246 Mo. 
343, 151 SW 975; State v. Lanto, 98 
Ne gt 2. 4010027, Also: 


Sufficiency of eviderice in cases of 
rape by force see supra §§ 118-126. 


96. Shands y. State, 118 Ark. 460, 
177 SW 18; State v. Bisagno, 121 Kan. 
186, 246 P 1001; Krug v. State, 116 
Nebr. 185, 216 NW 664. 


[a] Evidence held _ sufficient to 
sustain conviction. Edmonson vy. 
State, 21 Ala. A. 245, 107 S 31; Cates 
v. State, (Ark.) 4 SW (2d) 952; Reed 
v. State, (Ark.) 299 SW 1757; Hays 
v. State, (Ark!) 285 SW 31; Jackson 
v. State, 142 Ark. 96, 218 SW 369; 
Works vy. State, (Ark.) 199 SW 531; 
Gray v. State, 125 Ark. 272, 188 SW 
820; Simmons v. State, 124 Ark. 566, 
187 SW 646; Rose v. State, 122 Ark. 
509, 184 SW 60; Shands v. State, 118 
Ark. 460, 177 SW 18; Gates v. State, 
(Ark.) 160 SW 877; Morris v. State, 
103 Ark, 352, 147 SW 74; Peo. v. Va- 
lencia, 85 Cal. A. 306, 259 P 361; 


Bigley, 


he ¥. “Britt; 62 Cal. A; 
215 P 117; Peo. v. Wademan, 38 Cal. 
A. 116, 175 P 791; Peo. v. Deatrick, 
SOs Calls cA.750 765 94 LSet Peo. Vv. 
Clayberg, 26 Cal. A. 614, 147 P 994; 
Peo. v. Hoosier, 24 Cal. A. 746, 142 P 
514; Peo. v. Von Perhacs, 20 Cal. A. 
48, 127 P 1048; Peo. v. Preston, 19 Cal. 
At 675, wai: © 6605) sPeo. Vv. Currie, 16 
Cal. A. STOEL NT, Pp’ 941; Peo, v. Boero, 
13 Cal. A. 686, 110 P 525; Ewing v. 
Peo., (Colo.) 284 P 341; De Bell v. 
Peo., 79 Colo. 137, 244 P 600; Head 
vy. State, 144 Ga. 383, 87 SE 273; Peo. 
v. Olroy'd, 335 Ill. 61, -166 NH) 462; 
Peo. v. Sassana, 323 Ill. 182, 153 NE 
830; Peo. v. Stankevic, 299 Ill. 241, 
132 NE 539; Peo. v. Findley, 286 Ill. 
368, 121 NE 608; Peo. v. Cassidy, 283 
Ill. 398, 119 NE 279; Giuter v. State, 
189 Ind. 672, 128 NE 834; Heath v. 
State, 173 Ind. 296, 90 NE 310, 21 Ann 
Cas 1056; State v. West, 197 lowa 
789, 198 NW 108, 191 NW 368; State 
v. Baene, 196 Iowa 1310, 196 NW 89; 
State, vi Cary,wi2e Kan: 219) 2570P 
719; State v. Bisagno, 121 Kan. 186, 
246 P 1001; State v. Handrub, 113 
Kan. 12, 213 P 827; State v. Wilhelm, 
112 Kan. 236, 210 P 347; State v. Stitz, 
111 Kan. 275, 206 P 910; State v. Orth, 
101 Kan. 183, 165. P 652; Stewart v. 
Com:, 225 Ky. 731, 9 SW (2d)/1087; 
Gillispie v. Com., 212 Ky. 472, 279 SW 
671; Render v. Com., 
SW 914; Sebree v. Com., 200 Ky. 534, 
255 SW 142; Dunn v. Com.,, 193 Ky. 


674, 217 P 


ure or delay is sufficiently explained.®? 
made in response to questions put to the prosecutrix 
is in the nature of hearsay evidence and of little 
probative force,®* 


[§ 127] i. Female under Age of Consent.°* 
sufficiency of the evidence to sustain a conviction of 
carnally knowing a female below the age of consent 
is to be tested by the rules applicable to cases of 
In a prosecution fer carnal knowledge of 
a female below the age of consent, the evidence must 
establish the essential elements of the offense beyond 
a reasonable doubt.®® 


Peo. | 
v. Arnold, 80 Cal. A623, 252 P 6365; 


Peo. v. Mitchell, 61 Cal. A. 569, | 


State, 


206 Ky. 1, 266) 
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A complaint 


The 


The prosecution must prove 


842, 2837 SW 1072; Thompson v. Com., 
155 Ky. 333, 159 SW 829; Gamble 
V.- Com, 151 Ky. 372, 151 Sw 924; . 
Chaney v. Com., 149 Ky. 464, 149 SW 
923; Perkins v. Com., (Ky.) 124 SW 
794; State v. Hook, 176 Minn. 604, 
224 NW 144; State v. Kraus, 175 Minn. 
174, 220 NW 547; State v. Coon, 470 
Minn. 343, 212 NW 588; State v. Beau- 
dette, 168 Minn. 444, 210 NW 286; 
State v. Kloster, 159 Minn. 122, 198 


NW 296; State v. Lightheart, 153 
Minn, 40, 189 NW 408; State v. Dahl, 
151 Minn. 318, 186 NW 580; State v. 


Friend, 151 Minn. 138, 186 NW 241; 
State v. Wassing, 141 Minn. 106, 169 
NW 485; State v. Kampert, 139 Minn. 
132, 165 NW 972; State v. Trocke, 
127 Minn. 485, 149 NW 944; State v. 
Johnson, 114 Minn. 493, 131 NW 629; 
McArthur v. State, 105 Miss. 398, 62 
S 417; State v. Sikes, (Mo.) 24 SW 
, ; State v. Headley, (Mo.) 18 
SW (2d) 87; State v. Conrad, (Mo.) 
14 SW (2d) 608; State v. English, 
(Mo.) 11 SW (2d) 1020; State v. Thom- 
as, 318 Mo. 843, 1 SW (2d) 157; State 
vo (Cox 318 Mo. 657, 300 SW 746; 
State v. Smith, (Mo.) 289 SW 590; 
State v. Mace, (Mo.) 278 SW 718; 
State v. Hutchens, (Mo.) 271 SW 525; 
State v. Cooper, (Mo.) 271 SW 471; 
State v. Hamilton, 304 Mo. 19, 263 SW 
127;- State v. Ansel, (Mo.) 256 SW 
762; State v. Cason, (Mo.) 252 
SW 688: State v. Bryant, (Mo.y 252 SW 


By a State v. Luckett, (Mo.) 246 SW 
881; State v. Letz, 294 Mo. 333, 242 
SW 681; State v. Loness, (Mo.) 238 


SW 112; State v. Smith, (Mo.) 237 SW 
482; State v. Jenkins, (Mo.) 225 SW 
988; State v. Ivy, (Mo.) 192 SW 733; 
State v. Taylor, 267 Mo. 41, 183 SW 
299; State v. Blessing, (Mo.) 183 SW 
279; State v. Thompson, (Mo.) 180 
SW 872; State v. Manuel, 263 Mo. 670, 
173 SW 1047; State v. Bowen, 247 
Mo. 584, 153 SW 10338; State v. Stack- 
house, 242 Mo. 444, 146 SW 1151; 
State v. Swain, 239 Mo. 723, 144 SW 
427; State v. Skillman, 228 Mo. 434, 
128 SW 729; State vy. Duncan, 82 Mont. 
170, 266 P 400; State v. Richardson, 
63 Mont. 322, 207 P 124; Peterson v. 
116 Nebr. 268, 216 NW 823; 
Bennett v. State, 111 Nebr. 552, 196 
NW 905; Chriatiancy v. State, 106 
Nebr. 822, 184 NW 948; Force v. 
State, 105 Nebr. 175, 179 NW 387; 
State v. Diamond, 50 Nev. 4338, 264 
P 697; State v. Moore, 48 Nev. 405, 
233 P 523; State v. Lerman, 7 N. J. 
Mise. 986, 147 A 651; State v. Choffe, 
6 N. J. Mise. 180, 140 A 404; State 
Vv. Prujillo,. 3a (N. My 370, 266" P. 9225 
State v. Montgomery, 183 N. C. 747, 
111 SE 178; State v. Mulcahy, 55 N. 
D. 427, 214 NW 43; State v. Marty, 52 
N. D. 478, 203 NW 679; State v. Wer- 
ner, 16 N. D. 83, 112 NW 60; 
Vv. State, (Ok1. Cr.) 280 P 634; 
v. State, (Okl. Cr.) 276 P 703; 

v. State, (Okl. Cr.) 267 P 486; Bag- 
gett v. State, 35 Okl. Cr. 119, 248 P 
875; Sparks v. State, 34 OklI. Cr. 
373, 245 P 1061; Loudermilk v. State, 
33 Okl. Cr. 146, 242 P 1060; Dodson 
Ve State, 30° Okl. Cr: 135,52850 RP 2635 
Tongkeauka. v. State, 25 Okl. Cr. 271, 
219 P 968; Allen v. State, 16 Okl. 
Cr, 490, 184 P 798; Clowers v. State, 
PiAOKINCrysLbbs 184 P 790; Branham 
v. State, 16 Ok1.. Cr, 308, 182 P 525; 
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beyond a reasonable doubt the fact of intercourse 
with defendant,®’ and that it occurred while she was 
under the age of consent;®* and where there is no 
room for doubt as to the faet of intercourse or as to 
the female’s age, the evidence is sufficient.®® 
‘circumstantial evidence is relied on to establish the 
offense, all circumstances from which the conclusion 
of guilt is drawn and without which it cannot be 
drawn must be established by full proof, and each 
essential circumstance must be proved in the same 
manner and to the same extent as if the whole issue 
rested upon that particular essential circumstance.* 
Hvidence of the birth of a child to an unmarried fe- 
male under the statutory age,” or that she was under 
such age when she gave birth to a child, and of sexual 
access to her,’ or of the facts that she was pregnant 
when under the statutory age and died from the 


Emyhtubby v. State, 14 Okl. Cr. 213, 


169 P 1124; Jackson v. State, 12 
Okl. Cr. 406, 157 P 945; Williams v. 
State) U2 Ok Cr 5171, 162) P 1135; 


Petty v. State, 11 Okl. Cr. 438, 147 P 
782; Spears v. State, 10 Okl. Cr. 563, 
139 P 841; McCarty v. State, 10 Okl. 
Cr. 407, 186 P 1122; Sayers v. State, 
10 Ol. Cr; 195, 135 P 944; Diffey—v. 
State; 10) Okl. Cr. °190,.135 RP 9425 
Brooks v. State, 9 Okl. Cr. 334, 131 P 
728; Walker v. State, 8 Okl. Cr. 125, 
126 P 829; McKinley v. State, 7 Okl. 
Creg5b3) 174 P 929; Jones v. State, 
4 Okl. Cr. 660, 112 Pp 760; Com. v. Pu- 
garelli, 88 Pa. Super. 171; State v. 
Sjoberg, (S. D.) 223 NW. 320; State 
v. Dachtler,, 43 S. D.- 407, 179 NW 
653; Harp v. State, 158 Tenn. 510, 14 
sw (2d) 720; Ross v. State, 130 Tenn. 
387, 170 SW 1026; Dyer v. State, 107 
Tex. Cr. 345, 296 SW 525; Gill v. 
State, 107 Tex. Cr. BE 295 SW 190; 
Vickers v. State, 105 Tex. Cr. 235, 288 
SW 191; Nichols v. State, 99 Tex. 
Cr. 504, 270 SW 555; Pedroza v. State, 
97 Tex. Cr, 621, 263 SW 283; Brewer 
v. State, 95 Tex, Cr. 521, 254 SW 809; 
Moore vy. State, 90 Tex. Cr. 604, 236 
SW 477; Mannon v. State, 90 Tex. 
Cr. 512, 236 SW 83; Cook yv. State, 88 
Tex. Cr. 659, 228 SW 213; Williams 
v. State, 88 Tex. Cr. 214, 225 SW L735 
Jackson v. State, 88 Tex. Cr. 225, 224 
Sw 1110; Jefferson v. State, 85 Tex. 
Cr. 614, 214 SW 981; Marion v. State, 
80 Tex. Cr. 478, 190 SW 499; Miller 
Vv. State, 79 Tex, Cr. 9, 185 "Sw 29; 
Edwards v. State, 78 Tex. Cr. 210, 181 
SW 195; Douglas v. State, 73 Tex. 
Cryicso, 6S oo WwW Soar) Cain’ Vvaustace, 
68 Tex. Cr. 507, 153 SW 147; Clinton 
v. State, 67 Tex. Cr. 475, 148 SW 1087; 
Vanderberg v. State, 66 Tex. Cr. 583, 
148 SW 315; Smith v. State, 63 Tex. 
Cr. 183, 140 SW 1096; Battles v. 
State, 63 Tex. Cr. 147, 140 SW 783; 
Whitehead v. State, 61 Tex. Cr. 558, 
137 SW 356; Freeney v. State, (Tex. 
Cr.) 102 Sw 113; State v. Coles, 147 
Wash. 166, 265 P 166; State v. God- 
win, 143 Wash. 93, 254 P 838; State 
v. McMullen, 142 Wash. 7, 252 P 108; 
State v. Reed, 136 Wash. 106, 238 P 
920; State v. Elder, 130 Wash. 612, 
228 P 1016; State v. Smith, 95 Wash. 
271, 163 P 759; Athos v. State, 199 
Wis. 228, 225 NW 692; Baumgartner 
198 Wis. 180, 223 NW 419, 

; Willard v. State, 195 
Wis. 170, 217 NW 651; Lukas v. State, 
194 Wis. 387, 216 NW 483; Cobb v. 
State, 652, 211 NW 785; 
Richards v. State, 192 Wis. 20, 211 
NW 669; Rex v. Bowes, 20 Ont. Te: ni a 
14 OntWR 1214. 


[b] Evidence held insufficient to 
sustain conviction. Hogan v. State, 
170 Ark. 1143, 282 SW 984; Kidwell 
v. U. S., 38 App. (D. C.) 566; State 
v. Trego, 25 Ida. 625, 188 P 1124; 
Gillis v. State, 152 Miss. 551, 120 S 
455; Rawls v. State, 105 Miss. 406, 


—_————_—$ — —  —— —— ————————————— — — — SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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62 S 420; State v. Hobson, (Mo.) 177 
SW 3874; State v. Donnington, 246 
Mo. 343, 151 SW 975; Larson v. State, 
110 Nebr. 620, 194 NW 684; Dawes 
v. State, 34 Okl. Cr. 225, 246 P 482: 
Culver v. State, 11 Okl. Cr. 4, 141 P 
26; Castleberry v. State, 10 Okl. Cr 
504, 139 P 132; Flowers v. State, 10 
OkI. Cr. 494, 138 P 1041; Hill v. State, 
“9 Tex. Cr. 156, 183 SW 1162; Graham 
v. State, 73 Tex. Cr. 28, 163 SW 726; 
poset ae State, 66 Tex. Cr. 506, 148 
SW 7 : 
97. ot of intercourse: 
Generally see supra § 124. 
Female under age of consent see in- 
fra text and notes 6-11. 


$8. Peo. v. Kingcannon, 
251, 114 NE 508; State v. Houx, 109 
Mo. 654, 19 Sw 35, 32 AmSR. 686; 
Parnell v. State, (Tex. Cr.) 42 SW 563; 
Rex v. Rogers, 24 Cox C. C. 465. 


Proof as to age see infra text and 
notes 12-18. 


99. ence V2. Come, 162 Ky. 89, 172 
Sw 1 


al ecile v. Harrison, 98 W. Va. 227, 
127 SE 55. 


2. State v. Miller, 263 Mo. 326, 172 
SW 385, AnnCas1916A 1099; Lucas v. 
State, 86 Tex. Cr. 439, 216 SW 396. 


3. State v. Bowen, 247 Mo. 584, 153 
SW 1033; Lucas v. State, 86 Tex. Cr. 
439, 216 SW 396. 


4 Thrasher v. State, 92 Nebr. 110, 
138 NW 120, AnnCas1913E 882. 


5. See case infra this note. 


[a] . Circumstances held sufficient. 
—IlKvidence that accused took a te- 
male child under the statutory age, 
and unmarried, to a hotel, where they 
occupied a single room from Jan. 18 
to 20, 1909, as husband and wife, after 
which they registered as husband and 
wife in a hotel in another town, where 
they resided from January 20 to Jan- 
uary 26, on which day he was ar- 
rested while occupying the same bed 
with the girl, and that her vagina 
bore evidences of recent penetration, 
was sufficient to establish the of- 
fense without ‘direct evidence of in- 
tercourse. State v. Biggs, 57 Wash. 
514, 107° P34. 


6. Ga.—Smith v. State, 91 Ga. 10, 
16 SE 378. 

Ida.—State v. Bowker, 40 Ida. 74, 
231°P. 706,; 707) [quot'iCyc]. 

Kan.—State v. Thomas, 58 Kan. 805, 
bl P 228. 

Mich.—Peo. v. Ten Elshof, 92 Mich. 
167, 52 NW 297. 

Minn.—State v. Tanley, 172 Minn. 
372, 215 NW 514; State v. Beaudette, 
168 Minn. 444, 210 NW 286. 


Mo.—State v. Manuel, 2638 Mo. 670, 
173 SW 1047; State v. Kelley, 191 Mo. 
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[§ 127 


effects of an abortion,‘ or of other incriminating cir- 
cumstances, may be sufficient to prove the offense. 

Carnal knowledge. 
trix as to the sexual intercourse, with other testimony 
or circumstances tending to prove that fact may be 
sufficient,® even where the prosecutrix’ testimony is 
denied by defendant,’ or where there is contradictory 
or inconsistent testimony,® 
the female’s testimony going only to her credibility ;° 
but if the evidence of the prosecutrix is contradic- 
tory, and other evidence of its falsity is offered, a 
conviction is not warranted.?° 
the prosecutrix was asked leadirig questions, that 
she wavered in her testimony, and that her story was 
improbable goes only to her credibility, and does not 
show that the evidence was insufficient to sustain a 
conviction for carnally knowing her.2 


The testimony of the prosecu- 


minor uncertainties in 


The mere fact that 


680, 90 SW 834; State v. De Witt, 186 
Mo. 61, 84 SW 956: State v. Hunter, 
171 Mo. 4385, 71 SW 675. 


Mont.—State v. Peres, 27 Mont. 358, 
TL eZ: 


Nebr.—Blair v. State, 72 Nebr. 501, 
LOL INIWLSE Gs Reinoeal v. State, 62 
Nebr. 619, 87 NW. 305. 


N. C.—State v. Montgomery, 183 N. 
CATA, TL Smor73> 


N. D.—State v. Werner, 16 N. D. 
83, 112 NW 60. 


Okl.—Petty v. State, 
438, 147 P 782. 


Tex.—Rodgers v. State, 47 Nex Cr- 
195, 82 SW 1041; Price v. State, 44 
Tex. Cr. 304, 70 SW 9v6. 


Mle fe Er a v. Phelps, 22 Wash. 


iL) Oki. § Cr: 


| 181, 60 Pl 


Wis. eee ot v. State, 143 Wis. 
205, 126 NW 750. 


[a] Evidence held sufficient.— 
Terr. v. Chung Nung, 21 Hawaii 214; 
State v. Wagoner, 128 Kan. 299, 278 
P 1; Peo. v. Hennis, 241 Mich. 687, 
217-NW 766; State v. George, 214 Mo. 
262, 113 sw 1116; Innocence vy. State, 
53 Tex: Ce 390; 110 SW 61; Freeney 
v. State, (Tex. Cr.) 102 SW 113; Ricks 
v. State, 48 Tex. Cr. 229, 87 SW 345; 
Bartlett v. State, (Tex. Cr.) 51 SW 
B so. v. Katon, 47 Wash. 1, 91 


7. Peo. v. Lutzow, 240 Ill. 612, 88 
NE 1049 


So Powell 7: State, 149 Ark. 311, 232 
oy 429; Peo. v. Slaughter, $3; Cak. 

365, 165 P 44; Peo, v. Barnwell, 296 
ni. 67, 129 NE’ 538 


9. State v. Bae 47 Utah 474, 155 
P 3365. 


[a] Thus that the prosecutrix tes- 
tified positively that the sexual act 
occurred on Wednesday, Jan. 10, 1914, 
when in fact that date fell on Satur- 
day, goes merely to her credibility. 
Shes v. Bayes, 47 Utah 474, 155 P 


10. Ark.—Shands v. State, 118 Ark. 
460, 177 SW 18. 


Cal.—Peo.. v. Tarbox, 115 Cal. 57, 46 
P 896. 


Ida.—State v. Bowker, 40 Ida. 74, 
231 P 706, 707 [quot Cyc]. 


Mo.—State v. Huff, 161 Mo, 459, St 
SW 900, 1104. 


Mont.—State v. McMillan, 20 Mont. 
407, 51 P 827. 


Tex.—Blumenthal v. State, 98 Tex. 


Cr. 601, 267 SW 727; Sralla v. State, 
97 Tex. Cr. 648, 263 SW 911; Ducr- 
ve v. State, 42 Tex. Cr: 274, 57 SW 


11. Rose v. 


State, 
184 SW 60. 


122 Ark. 509, 


ony 


‘ a 


§§ 127-129] 


, 


Age. The age of the prosecutrix is sufficiently 
proved when the prosecutrix or other witnesses tes- 
tify positively to her age.!?, Testimony of the prose- 
eutrix’ mother as to the child’s age is entitled to very 
great weight, as is also that of her grandmother, es- 
pecially where the witness was present at the prose- 
cutrix’ birth;!® and testimony of members of her 
family that the prosecutrix was below the statutory 
age should not be disregarded, although such witness- 
es were unable to state the year in which she was 
born;!* but the mere fact that the mother of the 
prosecutrix and the prosecutrix herself testify that 
she did not reach the statutory age until a certain 
date does not import absolute verity which the jury 
are bound to accept.t° Where the prosecutrix tes- 
tifies that she was a particular age, below the age 
of consent, which is not disputed, this proof of age, 
taken in connection with her appearance on the wit- 
ness stand, is sufficient;+® however, the jury cannot 
sufficiently determine, from an inspection of the pros- 
ecutrix, merely whether she is under or over the stat- 
utory age.‘’ Where the evidence as to the female’s 
age is indefinite, a conviction is unwarranted.1§ 


Force; outcry or complaint. Proof of want of 
consent,. or proof of force or resistance, in a prose- 
cution for carnal knowledge of a female under the 
age of consent is not necessary.’® Absence of proof 
of complaint or outery is immaterial in such a prose- 
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cution;*° and failure to make prompt outery or com- 
plaint merely tends to show consent, or lack of the 
use of outraging foree.?! 


Previous chastity. Under some statutes punish- 
ing carnal knowledge of a female between specified 
ages and of previous chaste character,”? the evidence 
must establish the previous chastity of-the female 
beyond a reasonable doubt in order to sustain a con- 
viction.2® There can be no conviction of the of- 
fense if a reasonable doubt is raised as to the prose- 
cutrix’ previous chastity. Doubt as to her chas- 
tity may be raised by circumstantial evidence.?° 


[§ 128] j. Threats and Fear. Where the prose- 
cution secks to prove rape by threats or fear,?® the 
evidence must show beyond a reasonable doubt such 
threats or statements as would cause the prosecutrix 
to yield.2* Where there is testimony of sexual in- 
tercourse, and the display of weapons or other in- 
eriminating circumstances, and the prosecutrix tes- 
tifies that she yielded through fear and on account. 
of threats, the evidence is sufficient to warrant a con- 
viction.?8 

[§ 129] k. Female Imbecile, Insane, Drugged, In- 
toxicated, or Asleep.?® Where the prosecution is for 
carnal knowledge of a female imbecile or insane,*° 
the fact of the female’s imbecility must be estab- 
lished beyond a reasonable doubt,?! or upon proof 
that she was so imbecile or insane as to be incapable 


12. Ark.—McGehee vy. State, 162, Tex. Cr. 150, 206 SW 92; Parnell v.| Tex. Cr. 87, 260 SW 587. And see 
Ark. 560, 258 SW 358. State, (Tex. Cr.) 42 SW 563. supra § 79. 

Cat.—Peo. v. Harlan, 133 Cal. 16, 13. State v. Reynolds, 96 Vt. 37, [a] Evidence held to raise doubt: 
65 P 9; Peo. v. Haines, 64 Cal. A. 628, TLG0A “116: as to previous chastity. Huckabee v- 
222 P 183; Peo. vy. Allison, 44 Cal. A. 14, Athos vy. State, 199 Wis. 228, pee (Tex. Cr.) 27 SW (2d) 802. 
Aen = oes El 131 Mich. 519 eee CE 645 1 Sw iad) “i09 oo Sn pS 

ich.—Peo. v. co, ich. ; 15. t . Pi aI 
91 NW 755, 94 oe ee Jee ye v. Ber- aif a state Cipen be a ees 26. See supra § S 
pone te Site /622,7 ‘ o. v. Meraviglia, 73 Cal. A. 27. Diggles v. State, 99 Tex. Cre 


Peo 
402° 238 P'794, 
17. 


Mo.—State v. Day, 188 Mo. 359, 87 
SW 465; State v. Duffey, 128 Mo. 549, 


31 SW 98. Peo. v. 


Lammes, 208 App. Div. 


533, 203 NYS 736; Peo. v. Todoro, 160 


288, 269 SW 88. 


[a] Evidence held sufficient.—Peo. 
v. Holmes, 71 Cal. A. 59, 234 P 332; 


N. J.—State v. Magyar, 96 N. J. L. 9, 
4114 A252. 


N. Y.—Peo. v. De Nigris, 157 App. 
Div. 798, 142 NYS 620, 30 N. Y. Cr. 197. 


S. D.—State v. Callahan, 18 S. D. 
150, 99 NW 1100. 


Tex.—Blackwell v. State, 51 Tex. 
Cr. 24, 100 SW 774; Curry v. State, 
50 Tex. Cr. 158, 94 SW 1058; Rodgers 
v. State, 47 Tex. Cr. 195, 82 SW 1041. 


Wash.—State v. Phelps, 22 Wash. 
181, 60 P 134. 


W. Va.—State v. Spielman, 105 W. 
Va. 370, 142 SE 523.. ; 


Eng.—Reg. v. Nicholls, 10 Cox C. 
C. 476. 

[a] 
cient.—Hedrick v. State, 
SW 785; Peo. v. Babcock, 160 Cal. 
537, 117 P 549; Peo. v. Pennell, 315 
Ill. 124, 145 NE 606; Underhill v. 
State, 190 Ind. 558, 130 NE 225; State 
v. Draden, 199 Iowa 231, 199 NW 991; 
Perkins v. Com., (Ky.) 124 SW 794; 
State v. Hutchens, (Mo.) 271 SW 525; 
State v. Shobe, (Mo.) 268 SW 81; State 
v. Hightower, (Mo.) 231 SW _ 566; 
State v. Mathews, 202 Mo. 143, 100 SW 
420; McCloude vy. State, (Tex. Cr.) 
10 SW (2d) 85; More v. State, 74 Tex. 
Cr.-26; 167 sw 344; Buzzard v. Com., 
133 Va. 641, 114 SE 664; State v. Swig- 
er, 105 W. "Va. 358, 143 SE 85. 


[b] Evidence as to age held insuffi- 
cient.—Bradley v. State, 215 Ala. 140, 
110 S 162 {den certiorari 21 Ala. A 
539, 110 S 157]; Clark v. Com., 165 
yaa Lod We ol e, PeO) Vs Marks, 
146 App. Div. 11, 180 NYS 524, 26 N. 
WeuCraZo9s Ellis v. State, (Tex. Cr-) 
25 SW (2d) 347; Nolan v. State, 84 


Evidence as to age held suffi- 
(Ark.) 279 


NYS 352 [aff 164 NYS 1106 mem]. 


18. Duckworth vy. State, 42 Tex. 
Cr. 74, 57 SW 665; Parnell v. State, 
(Tex. Cr.) 42 SW 568; Lawrence v. 
State, 35 Tex. Cr. Ae 32 SW 530; 
Rex v. Wedge, 5 C. & P. 298, 24 ECL 
574, 172 Reprint 985. 


19. Peo. v. Pribnow, 61 Cal. A. 252, 
214 P 475; State v. Coon, 170 Minn. 
343, 212 NW 588; Armstrong v. State, 
95 Tex. Cr. 107, 252 SW 777. And see 
supra §§ 30, 79. 


20. Peo. v. Jones, 76 Cal. A. 144, 244 
P 101; Peo. v. Pribnow, 61 Cal. A. 252, 
2414 P 4175. 


21. State v. Ewing, 103 Kan. 399, 
aie: ae? GWA 


22. Boe statutory provisions; 
ot § 1 


bee v. State, 
112° NW 573. 


[a] Evidence held sufficient to 
show previous chastity. State v. Sut- 
ton, 232 Mo. 244, 134 SW 6638; Miller 
v. State, 112 Nebr. 243, 199 NW 53.935 
Leedom v. State, 81 Nebr. BY, halts) NW 
496. 


and 


79 Nebr. 241, 


[b] Evidence held insufficient to 
show previous chastity. Burk v. 
State, 79 Nebr. 241, 112 NW _ 573; 


Ayres v. State, 104 Tex. Cr. B29, 283 
SW 828; Sanford v. State, 96 Tex. Cr, 
STs 257 SW 900. 


{c] Evidence held to sustain con- 
viction.—State v. Finley, 278 Mo. 474, 
213 SW 464; State v. Pipkin, 221 Mo. 
A530 20) OWe lite tiast via Terr, 5 
OkI. Cr. 162, 114 P 261. 


24. Huckabee v. State, (Tex. Cr.) 
27 SW (2d) 802; Bayless v. State, 97 


State v. Christensen, 119 Or. 3338, 249 


Pr366.s Ree. va Cardo, PieOntatt: 
[b] Evidence held insufficient.— 
Terr. v. Potter, 1 Ariz. 421, 25 P 529: 


Davis v. State, 152 Ga. 320, 110 SE 
18; State v. Morrison, 189 Iowa 1027, 
179 NW 321; Diggles v. State, 99 Tex. 
Cr. 288, 269 SW 88 (where threat was. 
to whip prosecutrix if she told). 
aie Ark.—Pleasant v. State, 13 Ark. 
0. 
Fla.—Rice v. State, 35 Fla. 236, 17 
S 286, 48 AmSR 245. 
Ind.—Ransbottom vy. State, 144 Ind. 
250, 48 NE 218; Felton v. State, 139 
Ind. 531, 39 NE 228. 


Iowa.—State v. Harlan, 98 Iowa 458,, 
67 NW 381; State v. Fernald, 88 Iowa 
553, 55 NW 534; State v. Ward, 73. 
Iowa 532, 35 NW 617. 

Kan.—State v. Ruth, 21 Kan. 583. 


N. M.—Terr. v. Edie, 6 N. M. 555, 30 
P $d1. 


arene Wright v. State, 4 Humphr. 


Tex.—Myers v. State, (Cr.) 62 SW 
750; Sharp v. State, 15 Tex. A. 171. 


Va. , 82 Va. 334. 


29. Effect of state’s making pros- 
ecutrix witness see supra § 96 text 
and note 39. 


30. See supra § 381. 


31. State v. Patrick, 201 Iowa 368, 
207 NW 393. 


[a] Evidence held _ sufficient to 
show idiocy or imbecility of female. 
Smith v. State, 161 Ga. 421, 131 SE: 
163; Jones v. Com., 154 Ky. 752, 159 
SW 568; Sandefur v. Com., 143 Ky.. 
655, 187 SW 504. 
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of consenting,®? or upon proof that the female’s im- 
becility of mind was such as to make-effective resist- 
Evidence of mere weakness of 
mind alone is not sufficient to convict;** but in case 
of mental weakness less evidence of want of consent 
is necessary than where the female is of sound mind.?° 
The jury can determine whether the prosecutrix was 
mentally capable of giving legal consent, with or 


ance impossible.** 


without expert testimony.*°® 


Defendant’s knowledge of female’s mental incom- 
Where defendant’s knowledge of the fe- 
male’s mental incompetency is material,?” there must 
be some evidence, direct or circumstantial, showing 
knowledge of such incompeteney by defendant.*® 


Female drugged or intoxicated. Where the prose- 
cution is for carnal knowledge of a female insensible 
from the administration of drugs,*® evidence of in- 
tereourse while the female was insensible from such 
drugs,*° or was rendered incapable of effectually 
resisting from the effect of such drugs,*? warrants a 


petency. 


[b] Evidence held insufficient to 
show imbecility of female. State v. 
Haner, 186 fowa 1259, 173 NW 225. 


32. State v. Enright, 90 Iowa 520, 
58 NW 901; State v. Tarr, 28 Iowa 
397; State v. Crow, 1 Oh. Dec. (Re- 


print) 586, 10 WestLJ 501; 
Walebek, 6 Sask. L. 225. 


33. State v. McKinnon, 
619, 188 NW 523. 


34. McQuirk v. State, 84 Ala. 435, 
4S 775, 5 AmSR 381; Peo. v. Cros- 
well, 13 Mich. 427, 87 AmD 1774; Lee 
Vv. State, 43 Tex. Cr. 285, 64 SW 1047; 
Thompson v. State, 33 "Tex. Cr. 472, 
26 SW 987. 


35. Gore v. State, 119 Ga. 418, 46 
SE 671, 100 AmSR 182; State v. En- 
right, g0 Iowa 520, 58 NW 901; 
v. Cunningham, 100 Mo. 382, 12 
376; Fredericson v. State, 44 "Tex. Cr. 
288, 70 SW 754. 


Rex v. 


158 Iowa 


36. Wilkinson v. Peo., 86 Colo. 406, 
282 P 257. 

37. See supra § 31. 

38. State v. Helderle, (Mo.) 186 


SW 696, LRA1916F 735. 


[a]. Evidence held insufficient to 
show that defendant had or should 
have had knowledge of the prosecu- 
trix’ infirm mental condition. State 
v. Helderle, (Mo.) 186 SW 696, LRA 
1916F 735; State v. Schlichter, 263 
Mo. 561, 173 SW 1072; State v. War- 
ren, 232 Mo. 185, 134 SW 522, AnnCas 
1912B 1043. 


39. See supra § 31. 

40. Com. v. Burke, 105 Mass. 376, 
7AM Dol. 

41. Peo. v. Crosby, 17 Cal. A. 518, 
120 P 441; Melton v. State, 160 Tenn. 
273, 23 SW (2d) 662. 

42. Peo. v. O’Brien, 130 Cal. 1, 62 
P 297; Terr. v. Edie, 6 N. M. 555, 30 
PB 853 

43. See statutory provisions; and 


supra § 33. 


44. Huffman v. State, 46 Tex. Cr. 
428, 80 SW 625; Payne v. State, 40 
Tex. Cr. 202, 49 SW 604,'76 AmSR 
712; King v. Stave, 22 Tex. A. 650, 
3 SW 342. 

[a] Evidence held _ sufficient.— 
Payne v. State, 40 Tex. Cr. 202, 49 
SW 604, 76 AmSR 712. 

[b] Evidence held insufficient.— 
Huffman v. State, 46 Tex. Cr. 428, 80 


SW 625; Mooney v. State, 29 Tex. A. 
257, 15 SW 724. 

45. See supra § 338. 

46. Pomeroy v. State, 94 Ind. 96, 
48 AmR 146. 


RAPE 


conviction. | 


tion.*? 


[§§ 129-131 


1 
Testimony that defendant gave the wo- 
man liquor and made her drunk, and her testimony 
that while she was unconscious lie had sexual inter- 
course with her, 


is sufficient to support a convic- 


[§ 130] 1. Fraud. In a prosecation under a stat- 
ute punishing carnal knowledge of a female obtained 
by trick or artifice,*? the testimony must show sub- 


mission by the female because of the employment of 


eal treatment*® 


defendant,** and 
. charged.4® And 


[a] Evidence held insufficient. 
Walter v. Peo., 50 Barb. (N. Y.) 144 


47. See supra § 120. 


48. See cases infra this note; 
infra text and notes 51-66. 


[a] Evidence held sufficient to 
Support conviction of: (1) Attempt 
to rape. Peo. vy. Price, 26 Cal. A. 544, 
147 P 591; State v. Hopkins, 26 Tda. 
741, 145 Pp 1095; State v. Moore, 110 
Kan, 732, 205 P 644; State v. Harris, 
101 Kan. 187, 165 P 667; State v. Cov- 
ington, 99 Kan. IRSA 160 P 1009; Ad- 
kins v. Com., 161 Ky. 254, 170 sw 607; 
State v. Jenkins, i71 Minn. 173, 213 
NW 923; State v. Miner, 263 Mo. 270, 
172 SW 366; State v. Adams, 247 Mo. 
652, 153 Sw 1046; State v. Pierce, 243 
Mo. 524, 147 SwW 970; Peo. v. Luberto, 
212 App. Div. 691, 209 NYS 544; State 
v. Murbach, 55 N. D. 846, 215 NW 552; 
State v. Owens, 26 N. D. 329, 144 NW 
439; Collins v. State, (Okl. Cr-) 267 
P 872; Guy v. State, 34 Okl. Cr, 242, 
246 P’ 480; Halbert v. State, 18 Ok]. 
Cre os; 195 P 504s Us Sieve Claro: 32 
Philippine 4135" U.S. ive stradan=24 
Philippine 401; U. S. v. De la Cruz, 
3 Philippine 337; U.S. v. Banzon, 1 
Philippine 435; Hart v. Com., 131 Va. 
726, 109 SE 582. (2) Assault with in- 
tent to rape. Richardson v. State, 23 
Ala. A. 260, 123 S 283; Clark v. State, 
20 Ala. A. 92, 101 S 68; Kelly v. State, 
1 Ala. A. 133,56 S 15; Begley v. State, 
180 Ark. 267, 21 SW (2d) 172; Dur- 
ham v. State, 179 Ark. 507, 16 SW (2d) 
991; Cutts v. State, (Ark.) 288 SW 
883; -Snetzer v, State, 170 Ark. 175, 
279 SW 9; Franks v. State, 168 Ark. 
932, 272 SW 648; Lewis v. State, 168 
Ark. 590, 271 SW 708; Brock v. State, 
168 Ark. 302, 270 SW 98; Kindle v. 
State, 165 Ark. 284, 264 SW 856; Mc- 
Donald v. State, 160 Ark. 185, 254 SW 
Cook v. State, 155 Ark. 106, 244 
SW 735; Best v. State, (Ark.) 234 SW 
Lockett. v. State, 136 Arky (473; 
207 SW 55; Crawford v. State, 132 
Ark, 518, 301 Sw 784; Warren y, 
State, 103 Ark. 165, 146 SW 477, Ann 
Cas1914B 698; Green v. State, 91 
Ark: 562, 121 SW 949; Peo. v. Lawler, 
79 Cal. A. 207, 249 P18; Peo. v. Ones- 
simo, 65 Cal. A. 341, 224 P 101; Peo. 
v. Miller, 56 Cal, A. 472, 206 P 89; 
Peo. v. Norrington, 55 Cal. A. 108, 
202 P 932; Watkins y. State, 68 Ga. 
832; Sharpe v. State, 48 Ga. 16; Moore 
v. State, 37 Ga. A. 829, 142 SH 202; 
Bell v. State, 86 Ga. A. 111, 135 SH 
521; Byrd v. State, 28 Ga. A. 504, 
111 SE 924; Williams v. State, 15 Ga 
A. 306, 82 SE 938; Mitchell v. State, 
14 Ga. A. 420, 81 SH 254; Owens vy. 
State, 9 Ga. A, 441, 71 SH 680: Peo. 
v. McKinnie, 328 Ill. 681, 160 NE 121; 


and 


a sham or trick to deceive her.*# 
physician for rape by having intercourse with-a fe- 
male patient under a representation that it was medi- 


A conviction of-a 


is warranted where the evidence 


shows that she was ignorant of the nature of the act.*® 

[§ 131] m. Attempt and Assault with Intent To 
Rape—(1) In General. 
attempt or assault with intent to rape, the evidence 
must show beyond a reasonable doubt the identity of 


To support a conviction for 


the essential elements of the offense 
where the evidence is cireumstan- 


Peo, v. Dravilles, 321 Ill. 390, 152 NE 


212; Peo. v. Guilfoyle, 321 Ill. 93, 151 
NE 596; Peo. v. Talbe, 321 Ill. 80, 151 
NE 529; Peo. v. Makovicki, 316 Tl. 


407, 147 NE 3938; Peo. v. Probst, 237 
Ill. 390, 86 NE 588; Kuslulis. v. State, 
(Ind.) 171 NE 5; State v. Tennant, 
204 Iowa 130, 214 NW 708; State v. 
Mueller, 202 Iowa 1067, 208 NW 360; 
State v. MeGhuey, 153 Iowa 308, 133 
NW 678; Com. v. Barber, 261 Mass. 
281, 158 NE 840; Peo. v. Petty, 234 
Mich. 282, 207 NW 920; State v. 
Krantz, 138 Minn. 114, 164 NW 579; 
State v. Callahan, 100 Minn. 63, 110 
NW 342; State v. Williams, (Mo.) 24 
SW (2a) 649; State v. Merricks, (Mo.) 
18 SW (2a) 33: State v. Knoch, (Mo.) 
14 SW (2d) 424: State v. Greer, (Mo.) 
12 SW (2d) 87; State v. Pinkard, 318 
Mo. 751, 300 SW 748; State v. Comer, 
296 Mo. 1, 247 SW 179; State v. Lov- 
itt, 243 Mo. 510, 147 SW 484; State v. 
Headley, 224 Mo..177, 123 SW 577; 
McColley v. State, 116 Nebr. 512, 218 
NW 129; Lewis v. State, 115 Nebr. 
659, 214 NW 302; Pollett v. State, 
(Okl. Cr.) 282 P 895; Hall v. State, 
(OKl.. Cr.) 277 P 956; Hill -v., State, 
(Okl. Cr.) 276 P 236; Fowler v. State, 
(ORL. Cr.) 270. P6555 -Dennisons= y. 
State, 25 Okl. Cr. 236; 219'P.957; Pus= 
ley v. State, 22 Okl. Cr. 192, 210 P 306; 
Williams v. State, 10 Okl. Cr. 336, 136 
P 599; Peo. v. Hrinia, 50 Philippine 
998; State v. Badnelley, 32 R. I. 378, 
79 A 8384; State v. Butler, 85 S. CG. 
45, 66 SH 1041; State v. Johnson, 84 
S.C, 45, 65 SE 1023; Thomas v, State, 
1125 Tex, -Cr.402. 16 US Wis (ld Sze: 
Selby v. State, 112 Tex. Cr. 42, 13 SW 
(2d) 838; Wright v. State, 111 Tex. 
Cr. 191, 11 SW (2d) 515; Beezley v. 
State, 108 Tex. Cr. 556, 1 SW (2d) 903; 
Hill v. State, 95 Tex. Cr. 560, 255 SW 


418; Hensley v. State, 85 Tex. Cr. 260, 
211 SW 590; Beason y. State, 84 Tex. 
Cr. 449, 208 SW 164; Grace v. State, 


84 Tex. Cr. 338, 
v. State, 76 Tex. 
Calyon v. State, 


206 SW 938; Allen 
Cr. 633, 177 SW 88; 
(6 Tess Cry Sones 
SW 591; Vivian v. State, 68 Tex. Cr. 
858, 152 SW 895; Mewhirter v. State, 
66 Tex. Cr. 188, 146 SW 189; Rogers 
v. State, 65 Tex, Cr. 105, 148 SW 681; 
Conger v. State, 63 Tex, Cr. 312, 146 
SWw “W112: Wood vy. Com., 146 Va. 296, 
135 SH 895; State v. Pilegge, 61 Wash. 
264, 112 P 263; Johnson v. State, 192 
Wis. 22, 211 NW 668; Taylor v. State, 
180 Wis. 577, 193 NW 353; Skulhus 
v. State, 159 Wis. 475, 150 NW 508; 
Quinn v. State, 153 Wis 578, 142 NW 
510, 46 LRANS 422; Wolfe v. State, 
38 Wyo. 135, 264 P 1033. (8) Aider or 
accessary. Peo. v. Talbe, 321,111. 80, 
151 NE 529. 


[b] Evidence held insufficient to 


Se es 2 ES a Rs SE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 131] 


tial it must, under the general rule,4® be inconsist- 
ent with every hypothesis save that of guilt, and must 
show guilt beyond a reasonable doubt.°° 
proved beyond a reasonable doubt that defendant 
committed an overt act amounting to an attempt or 


RAPE 


It must be 


assault, as the case may be,°! that he did so with 


Support conviction of: (1) Attempt to 
rape. State v. Kerrigan, (Mont.) 287 
P 942; Herrick v. Terr., 2 Okl. Cr. 74, 
99 P 1096; U.S. v. Ramos, 35 Philip- 
pine 671; U.S. v. Estacio,, 18 Philip- 
pine 432; U. S. v. Obregon, 3 Philip- 
pine 320; Reg. v. Connolly, 26 U. C. 
Q. B. 317. (2) Assault with intent to 
rape. Taylor v. State, 20 Ala. A. 161, 
101 S$ 160; Douglass v. State, 105 Ark. 
218, 150 SW 860, 42 LRANS 524; 
Paul v. State, 99 Ark. 558, 1389 SW 287; 
Williams v. State, 88 Ark. 91, 113 SW 
799; Royals v. State, 73 Fla. 897; 75 
S$ 199; Pauldo v. State, 29 Ga. A. 389, 
*115 SE 668; State v. Johnson, 26 Ida. 
609, 144 P 784; State v. James, 198 
Iowa 976, 200 NW 577; State v. Na- 
thoo, 152 Iowa 665, 133 NW 129; State 
v. Sells, 145 Iowa 675, 124 NW 776; 
Peo. v. Pelon, 2388 Mich. 95, 213 NW 
93; State v. Osborne, (Mo.) 246 SW 
878 [certified (A.) 240 SW 820]; Peo. 
v. Baldwin, 139 App. Div. 404,124 NYS 
433; Clinkscales y. State, (Okl. Cr.) 
288 P 348; Gibson vy. State, (Okl. Cr.) 
, 283 P 790; Lebo v. State, (Okl. Cr.) 
267 P 288; State v. Schultz, 41 S. D. 
184, 169 NW 547; Walker v. State, 
111 _ Tex. Cr. 323, 12 SW. (2d) 1022; 
Franklin v. State, 109 Tex. Cr. 591, 6 
SW (2d) 357; Munoz v. State, 106 Tex. 
Cr. 215, 291 SW 550; Lynch v. State, 
102 Tex. Cr. 638, 279 SW 271; Vinsen 
v. State, 102 Tex. Cr. 235, 277 SW 644; 
Huebsch v. State, 94 Tex. Cr. 461, 
251 SW 1079; Blair v. State, 60 Tex. 
Cr. 363, 182 SW 358. (3) Aider or ac- 
cessary. State v. Kerrigan, (Mont.) 
287 P 942. 

[c] Venereal disease.—No _ pre- 
sumption in favor of defendant’s in- 
nocence of an assault with intent to 
commit rape can be drawn from the 
facts that the prosecutrix was shown 
to have a venereal disease prior to 
and at the time of the alleged assault, 
and that defendant was shown by ex- 
amination of a physician not to have 
it. Comer y. State, (Tex. Cr.) 20 SW 
547. 

Elements of offenses see supra §§ 
40-44. 


49. 
50. Clark v. State, 


See Criminal Law §§ 1566, 1568. 
56 Fla. 46, 47 


S 481; Griffin v. State, 37 Ga. A. 188, 
139 SH 105. 
[a] Evidence held insufficient.— 


Griffin v. State, 37 Ga. A. 188, 139 SE 
105. 

51. Ga.—Dorsey v. State, 108 Ga. 
477, 34 SEH 135; Miles v. State, 93 Ga. 
117, 19 SE 805, 44 AmSR 140. 


v. Cieslak, 319 Ill. 221, 
Franey v. Peo., 210 fil. 
206, 71 NE 4438. 
Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 
Iowa.—State_ v. 
1032, 188 NW 709. 
Minn.—State v. Krantz, 138 Minn. 
114, 164 NW 579. ‘ 
Nebr.—Garrison v. Peo., 6 Nebr. 274. 


Tex.—Taylor v. State, 22 Tex. A. 
529, 3 SW 753, 58 AmR 656. 


W. Va.—State v. Gill,.101 W. 
242, 182 SH 490, 491 [eit Cyc]. 


[a] Evidence held sufficient to 
show overt act. Peo. v. Stewart, 90 
CGar-w2i2 27 © 200; sDickenss v. Reo. 
60 Colo. 141, 152 P 909; Jackson v. 
State, 91 Ga. 322,18 SH 132, 44 AmSR 
25; State v. Downing, 23 Ida. 540, 130 
P 461; Peo. v. Dravilles, 321 Ill. 390, 
152 NE 212; State v. Roby, 194 Iowa 
1032, 188 NW 709; State v. Rudd, 97 
Iowa 389, 66 NW 748; State v. Moore, 
110 Kan. 732, 205 P 644; State v. Cov- 


Roby, 194 Iowa 


Va. 


ington, 99 Kan. 151, 160 P 1009; Payne 
y. Com., 110 SW 311, 88 Kyl 229; 
State v. Shroyer, 104 Mo. 441, 16 SW 
286, 24 AmSR 344; State v. Carter, 
98 Mo. 176, 11 SW 624; Shepard v. 
State, 34 Tex. Cr. 35, 28 SW 816; Di- 
brell v. State, 3 Tex. A. 456. 


[b] Bvidence held insufficient to 
show overt act. Williams v. State, 
33 Ark. 91, 113 SW 799; Clark v. State, 
(Fla.) 47 S 481; Jacques v. Peo., 66 
Ill. 84; Harvey v. State, (Miss.) 26 
S 931; Johnson v. State, 27 Nebr. 687, 
43 NW 425; Fisk v. State, 9 Nebr. 62, 
2 NW 381; State v. Jeffreys, 117 N. 
C. 743, 23 SE 175; Bozeman v. State, 
34 Tex. Cr. 503, 31 SW 389; West v. 
State, (Tex. Cr.) 21 SW 686; Elam v. 


State, (Tex. Cr.) 20 SW 710. 
52. Ala.—Pumphrey v. State, 47 S$ 
156; Jones v. State, 90 Ala. 628, 8 


S 383, 34 AmSR 850; Richardson v. 
State, 23 Ala. A. 260,123 S 283; Cur- 
ry v. State, 23 Ala. A. 140, 122 S 303; 
ee ee vy. State, 22 Ala. A. 554, 117 


Ark.—Williams v. State, 88 Ark. 91, 
sae SW 799; Charles v. State, 11 Ark. 

Cal.—Peo. v. Fleming, 94 Cal. 308, 
29 P 647. 


Fla.—Clark y. State, 56 Fla. 46, 47 
S 481. 


Ga.—Dorsey v. State, 108 Ga. 477, 
384 SE 135; Johnson v. State, 63 Ga. 
355; Joice v. State, 53 Ga. 50. 


Ill.—Peo. v. Reiner, 338 Ill. 117, 170 
NE 232; Peo. v. McKinnie, 328 Ill. 
631, 160 NE 121; Peo. v. Cieslak, 319 
Ill. 221, 149 NE 815; Newman v. Peo., 
223 Ill. 324, 79 NE 80; Franey v: Peo., 
210 Ill. 206, 71 NE 4438; Stevens v. 
Peo., 158 Ill. 111, 41 NE 856; Barr v. 
Péo,, 1139 Tl. y471. 

Ind.—Hollister v. State, 156 Ind. 
255, 59 NE 847; White v. State, 136 
Ind. 308, 36 NE 274. 

Iowa.—State v. Canada, 68 Iowa 397, 
27 NW 288. 

Kan.—State v. Covington, 99 Kan. 
151, 160 P 1009. 

Mass.—Com. v. Merrill, 
415, 77 AmD 336. 
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Minn.—State v. Krantz, 138 Minn. 
114, 164 NW 579. 
Miss.—Harvey v. State, 26 S 931; 


Green vy. State, 67 Miss. 356, 7,.S 326. 


Mo.—State v. Fleming, 177 SW 299; 
State v. Lovitt, 243 Mo. 510, 147 SW 
484; State v. Scholl, 130 Mo. 396, 32 
SW 968; State v. Whitsett, 111 Mo. 
202,19 SW 1097; State-v. Owsley, 102 
Mo. 678, 15 SW 137; State v. Priest- 
ley, 74 Mo. 24. 


Mont.—State v. Hennessy, 73 Mont. 
20, 234 P 1094. 


Nebr.—Dunn v. State, 58 Nebr. 807, 


79 NW 719; Krum vy. State, 19 Nebr. 
728, 28 NW 278; Garrison v. Peo., 6 
Nebr. 274. 


N. M.—State v. Duckett, 24 NOM. 28, 
Zi eos 

N. Y.—Peo. v. Kirwan, 22 NYS 160. 

Tex.—Outlaw v. State, 35 Tex. 481; 
Pierce v. State, 109 Tex. Cr. 461, 5 
SW (2d) 517; Selby v. State, 103 
Tex. Cr. 499,' 281 SW 561; Hatcher v. 
State, 99 Tex. Cr. 556, 270 SW 1024; 
Robat v. State, 91 Tex. Cr. 468, 239 
SW 966; Barnes v. State, 88 Tex. Cr. 
500, 228 SW 225; Duckett v. State, 
68 Tex. Cr. 331, 150 SW 1177; Collins 
v. State, 52 Tex. Cr. 455, 107 SW 852; 
Cotton v. State, 52 Tex. Cr. 55, 105 
SW 185; Warren v. State, 51 Tex. Cr. 
598,103 SW 888; Washington v. State, 
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intent to have intercourse with the prosecutrix 
against her will, by force, and regardless of her re- 
sistance,°* beyond a mere possibility of such intent,°? 
and that defendant used force and that the prosecu- 
trix made resistance,°* unless she was under the age 


51 Tex. Cr. 542, 108 SW 879; Scott 
v. State, 51 Tex. Cr. 5, 100 SW 159; 
Hudson vy. State, 49 Tex. Cr. 24, 90 
SW 177; Dina, ve State, 465/Tex. Cr. 
402, 78 SW 229; McCullough v. State, 
(Cr.) 47 SW 990; McAdoo vy. State, 
35 Tex. Cr. 608, 34 SW 955; Dockery 
Vv. State, 8b-Tex. Cri, 487; 34 Siw 2sa 
Robertson y. State, 30 Tex. A. 498, 17 
SW 1068; Peterson v. State, 14 Tex. 
A. 162; House v. State, 9 Tex. A. 567; 
Irving v. State, 9 Tex. A. 66. 


Utah.—State v. McCune, 16 Utah 
170, 51 P 818. 


W. Va.—State v. Gill, 101 W. Va. 
242, 132 SE 490, 491 [cit Cyc]. } 


Wyo.—State v. Wilson, 32 Wyo. 37, 
228 P 803. 


Eng.—Rex v. Lloyd, 7 C. & P. 318, 
32 E. C. L. 633, 173 Reprint 141; Reg: 
vegvaeen 4 F. & F. 967, 176 Reprint 


[a] Evidence held sufficient to 
show required intent. Braswell v. 
State, (Ark.) 280 SW 367; Peo. v- 
Moore, 155 Cal. 287, 100 P 688; Peo. 
vy. Mit Singh,-59 Cal. As 64, 209 P 
1013; Dickens v. Peo., 60 Colo. 141, 
152 P 909; Mitchell v. State, 14 Ga. 
A. 420, 81 SE 254; State v. Andreason, 
44 Ida. 396, 257 P 370; Peo. v. McKin- 
nie, 328 Ill. 631, 160 NE 121; Peo. v. 
Dravilles, 321 Ill. 390, 152 NH -212; 
State v. Harrison, 167 Iowa 334, 149 
NW 452; Thompson v. State, 124 Miss. 
463, 86 S 871; State v. Lovitt, 243 Mo. 
510, 147 SW 484; State v. Owens, 
26 N. D. 329, 144 NW 439; State v.. 
Butler, 114 8S. C. 433, 103 SE 762; State 
v. McNeal, 103 S. C. 197, 87 SE 1004; 
Alten v. State, 76 Tex. Cr. (633, 177 
SW 88; Duckett v. State, 68 Tex. Cr. 
331, 150 SW 1177; Love v. State, 68 
Tex. Cr. 228, 150 SW 920; Collins v. 
State, 66 Tex. Cr. 602, 148 SW 1065; 
Ross v. State, 60 Tex. Cr. 547, 1832 SW 
793; White v. State, 60 Tex. Cr. 559, ° 
132 SW 790; Broaddus v: Com., 126 
Va. 733, 101 SE 321; Bishop v. State, 
163 Wis. 359, 157 NW 1100. 


[b] Evidence held insufficient to 
show required intent. State v. Trip- 


lett, 92 Conn. 47, 101 A 486; Peo. v. 
Reiner, 338 Ill. 117, 170 NE 232; State 
v. Fleming, (Mo.) 177 SW 299; State 


v. Hennessy, 73 Mont. 20, 234 P 1094; 
State v. Hill, 181 N. C. 558, 107 SHE. 


140; Southerland v. State, 111 Tex. 
Cr. 60, 11 SW (2d) 314; Pierce v. 
State, 109 Tex. Cr. 461, 5 SW (2d) 


517; Williams v.. State, 106 Tex. Cr. 
183, 291. SW 8938; Nash v. State, 103. 
Tex. Cr. 633, 281 SW 1052; Selby v. 
State, 103 Tex. Cr. 499, 281 SW 561; 
Vinsen v. State, 102 Tex. Cr. 235, 277 
SW 644; Hatcher v. State, 99 Tex. Cr. 
556, 270 SW 1024; Stoker v. State, 
93 Tex. Cr. 24, 245 SW 444; Robat v. 
State, 91 Tex. Cr. 468, 239 SW 966; 
Barnes v..State, 88 Tex. Cr. 500, 228: 
SW 225. 


53. Selby v. State, 103 Tex. Cr. 499, 
281 SW 561; Robat v. State, 91 Tex. 
Cr. 468, 239 SW 966. 


54. Morrow v. State, 13 Ga. A. 189, 
79 SE 68; Wyvias v. State, 64 Tex. 
Cr. 236, 142 SW 585; State v. Wil- 
liams,.85 Wash. 253, 147 P 865. 


[a] Evidence held sufficient to 
show resistance. State v. Jenkins, 
171 Minn. 178, 218 NW 923; State v. 
Williams, 85 Wash. 253, 147 P 865. 


[b] Evidence held insufficient: (1) 
To show force. Austin v. State, 
(Miss.) 48 S 817; Wyvias v. State, 64 
Tex. Cr. 236, 142 SW 585; Hiley v. 
State, 55 Tex. Cr. 1, 114 SW 7938. (2) 
To show resistance. Peo. v. Brown, 
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of consent,®® or unless she was incapable of giving 
The required intent may be sufficiently 
shown by proof of conduct or language of the par- 
ties or of any other circumstances from which it 
The fact that accused desisted 
as soon as the female made outery does not alone cre- 
ate a reasonable doubt as to his real purpose;** but 
when improper advances are terminated on the mere 
request of the prosecutrix, such desistance should 
weigh heavily in favor of accused.°? 
the absence of violent outery by the prosecutrix has a 


consent.°® 


may be inferred.>? 


47 Cal. 447; Morrow v. State, 13 Ga. 
A. 189, 79 SE 68. 


55. Female under age of consent 
See infra § 132 

56. State v. Sehr 194 Iowa 1032, 
188 NW 709: 


[a] Evidence held sufficient to 
‘sustain conviction of assault with in- 
tent to rape by administering intoxi- 
cating liquor. Polochio vy. Peo., 76 
Colo. 574, 233 P 833. 


‘ee eenced to consent see supra §§ 
5 46. 

57. Ala.—Pumphrey v. State, 156 
Ala. 103, 47 S 156; Brown v. State, 
121 Ala. 9, 25 S 744; Dudley v. State, 
121 Ala. 4, 25 S 742; Richardson v. 
State, 23 Ala. A. 260, 123 S 283. 


Cal.—Peo. v. Kuches, 120 Cal. 566, 
52 P 1002; Peo. v. Bowman, 6 Cal. A. 
749, 93 P 198; Peo. v. Collins, 5 Cal. 
A. 654, 91 P 158. 


Colo.—Dickens v. Peo., 60 Colo. 141, 


152 P 909; Harlan v. Peo., 32 Colo. 
397, 76 P 792. 
Del.—State v. Greco, 30 Del. 140, 


104 A 637. 


Ga.—Jackson v. State, 91 Ga. 322, 
18 SE 132, 44 AmSR 25; Reuben v. 
State, 69 Ga. 770; Ware v. State, 67 
Ga. 349; Carter v. State, 35 Ga. 263; 
Mitchell, v. State, 14 Ga. A. 420, 81 
SE 254; McCullough v. State, 10 Ga. 
A. 403, 78 SE 546; Parker v. State, 3 
‘Ga. A. 336, 59 SE 823. 


poten ate. v. Neil, 13 Ida. pees 90 P 
860, 91 P 318 


Ill.—Peo. v. MeKinnie, 328 Tl. 631, 
160 NE 121; Peo. v. Guilfoyle, 321 
Ill. 93, 151 NE 596; Peo. v. Makovicki, 
316 Ill. 407, 147 NE 393; Lathrop v. 
Peo., 197 Till. 169, 64 NE 385. 


66 NE 746; Hanes v. State, 155 Ind. 
112, 57 NE 704. 


Iowa.—State v. Barkley, 129 Iowa 
484, 105 NW 506; State v. Miller, 124 
Iowa 429, 100 NW 334; State v. Urie, 
101 Iowa 411, 70 NW 6038; State v. 
Rudd, 97 Iowa 389, 66 NW 748; State 
v. Delong, 96 Iowa 471, 65 NW 402; 
State v. Grossheim, 79 Iowa 75, 44 
NW 541. 


Ky.—Gibson v. Com., 104 SW 351, 
31 KyL 945; Bowman v. Com., 104 SW 
263, 31 KyL 828; McComb v. Com., 12 
SW 382, 11 KyL 508. 


oe eee v. Thompson, 116 Mass. 
346. 


Mich.—Peo. y. Toutant, 133 Mich, 
520, 95 NW 541. 


Mo.—State v. Espenschied, 212 Mo. 
215, 110: SW 1072; 
196 Mo. 128, 93 Sw 403; State v. Urs- 
pruch, 191 Mo. 43, 90 Sw 451; State 
v. Neal, 178 Mo. 63, 76 SW 958; State 
v. Huff; 161 Mo. 459, 61 SW 900,:1104; 
State v. Edie, 147 Mo. 535, 49 SW 5638; 
State v. Alcorn, 137 Mo. 121, 38 SW 
548; State v. Shroyer, 104 Mo. 441, 
16 SW 286, 24 AmSR 344; State v. 
Carter, 98 Mo. 176, 11 SW 624; State 
v. Smith, 80 Mo. 516. 


Mont.—State v. Hennessy, 73 Mont. 
20, 234 P 1094, 


State v. Platner, 
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Nebr.—Strong v. State, 63 Nebr. 440, 
88 NW 772. 


N. Y.—Hays v. Peo., 1 Hill 351: 
Peo. v. Bates, 2 Park. Cr. 27. 


N, C.—State v. Arnold, 146 N. C. 
602, 60 SE 504; State v. Mehaffey, 132 
N. on 1062, 44 SE 107; State v. Garner, 
1295N. GC. 536, 40 SE (3: State v. Page, 
127 N.C. 512, 37 SE 66; State v. De- 
berry, 123 N. C. 703, 31 SE 272; State 
v. Williams, 121 N. C. 628, 28 SE 405; 
State v: Mitchell, 89 N. C. 521. 


eee v. Daly, 16 Or. 240, 18 P 


Pa.—Com. v. Bell, 13 Pa. Super. 576. 


Ss. ME ee Butler, 85 S. C. 45, 66 
SE 104 


Pee v. State, 76 Tex. Cr. 633, 
177 SW 88; Love v. State, 68 Tex. Cr. 
228, 150 SW 920; Railsback v. State, 
53 Tex. Cr. 542, 110 SW 916; Bour- 
land v. State, 49 Tex. Cr. 197, 93 SW 


115; Castle v. State, 49 Tex. Cr. 1, 90 
SW 32; Perkins v. State, (Cr.) 80 SW 
619; Riddling v. State, (Cr.) 77 SW 


805; Berry v. State, 44 Tex. Cr. 395, 
72 SW 170; McCullough v. State, 
(Cr.) 47 SW 990; Farmer v. State, 
(Cr.) 45 SW 701; Crew v. State, (Cr.) 
22 ee 973; Dibrell v. State, 3 Tex. 
A. 456. 


vVt.—State v. Clark, 77 Vt. 10, 58 
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ase yee bem v. 
37, bie SE 309 


Wisi<Bannen v. State, 115 Wis. 317, 
91 NW 107, 965. 


Wyo.—Ross v. State, 16 Wyo. 285, 
93.P 2995.94 P27. 


[a] Social customs; race differ- 
ences.—In determining whether an as- 
sault was made with intent to rape, 
social customs, founded on race dif- 
ferences, and that the woman as- 
saulted was a white person and ac- 
cused a negro, may be considered, for 
a mere caress between persons of the 
same class may become of grave mo- 
ment as between persons of different 
elasses or race. Pumphrey v. State, 
156 Ala. 103, 47 S 156. To same effect 
Richardson v. State, 28 Ala. A. 260, 
123 S 288. 


[b] Construction of defendant’s 
language.—Defendant’s conversation 
with the prosecutrix must be inter- 
preted in the light of common under- 
standing of the words uttered, and in- 
ferences from his actions must be 
such as reasonable, fair-minded men 
would make, considering the 
rounding circumstances. State v. 
Hennessy, 738 Mont. 20, 234 P 1094. 


58. Skulhus v. State, 159 Wis. 475, 
150 NW 508. 


Abandonment of purpose see supra 
§ 49. 


59. State v. Gill, 
132 SE 490. 


60. Peo. v. Norrington, 55 Cal. A. 
1038, 202 P 932. 


61. Ala.—Jones v. State, 
628, 8 S 388, 24 AmSR 850. 


Ark.—Anderson v. State, 77 Ark. 37, 
90 SW 846; 


Com., 88 Va. 


101 W. Va. 242, 


90 Ala, 
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tendency to refute the hypothesis of guilt and a fe- 
lonious intent to commit rape, but it is by no means 
Proof of defendant’s improprieties 
both in speech and conduct, even amounting to aggra- 
vated assault, without evidence of intent to overcome 
resistance with force is insufficient to sustain a con- 
Proof of solicitation, taking hold of and 
fondling a female, indecent exposure of the person, 
and other facts of a similar nature, in the absence of 
proof of any intent to use force, is not sufficient to 
convict,°” and proof of indecent liberties taken with 


505; Pleasant v. State, 13 Ark. 360; 
Charles v. State, 11 Ark. 389. 


Cal.—Peo. v. Fleming, 94 Cal. 308, 
29 P 647. 


Ga.—Horseford v. State, 124 Ga. 
784, 53 SE 322; Dorsey v. State, 108 
Ga. 477, 34 SE 135; Tiller v. State, 
101 Ga. 782, 29 SE 424; Johnson yv. 
State, 63 Ga. 355. 


I1l.—Peo. v. Reiner, 338 Ill. 117, 170 
NE 232; Franey v. Peo., 210 Ill. 206, 
71 NE 443. 


Mass.—Com. v. Merrill, 14 Gray 415, 
77 AmD 336. 


Miss.—Ashford v. State, 35 S 569; 
Green v. State, 67 Miss. 356, 7 S 826. 


Mo.—State v. Hahn, 189 Mo. 241, 87 
SW 1006; State v. Riseling, 186 Mo. 
521, 85 SW 372; State v. Scholl, 130 
Mo. 396, 32 SW 968; State v. Owsley, 
102 Mo. 678, 15 SW 187. 


Mont.—State v. Hennessy, 73 Mont. 
20, 234 P 1094. 


N. Y.—Peo. v. Kirwan, 22 NYS 160. 


N. C.—State v. Smith, 136 N. C. 684, 
49 SE 336; State v. Massey, 86 N. C. 
658, 41 AmR 478 [overr State v. Neely, 
74 N. C. 425, 21 AmR 496]. 


MALI Lge sre v. State, 11 Oh. Cir. 
Dec. 602. 


Ss. cies v. Perkins, 31S. D. 447, 
141 NW 364. 


Tex.—Ross v. State, (Cr.) 78 SW 
503; Dina v. State, 46 Tex. Cr. 402 
78 SW 229; Coffee v. State, (Cr.) 76 
Siw 37 6% Sirmons v. State, 44 Tex. 
Cr. 488, 72 SW 395; Caddell v. State, 
44 Tex. Cr. 213, 70 SW 91; Fields v. 
State, 39 Tex. Cr. 488, 46 SW 814; 
O’Brien vy. State, (Cr.) 40 SW 969; 
Ellenberg v. State, 36 Tex. Cr. 139, 35 
SW 989; Mathews vy. State, 34 Tex. 
Cr. .479, 31 SW 381; Steinke v. State, 
33 Tex. Cr. 65, 24 Sw 909, 25 SW 287; 
Carson v. State, (Cr.) b4 SW 409; 
Power v. State, 30 Tex. A. 662, 18 Sw 


552; Carroll v. State, 24 Tex. A. 366, 6 
SW 190; Jones v. State, 18 Tex, "A. 
485; House v. State, 9 Tex. A. 53. 


Va.— Woodson v. Com., 107 Va. 895, 
59 SE 1097. 


W. Va.—State v. Gill, 101 W. Va. 
242, 132 SEH 490. 


Wis.—Ford v. Schliessman, 107 
Wis. 479, 83 NW 761; Moore v. State, 
79 Wis. 546, 48 NW 653. 


62. Fla.—Dannelly v. State, 80 Fla. 
773, 87 S 44; Clark v,, State, 56 Fla. 
46, 47-S 481. 


Ga.—Jackson v. State, 114 Ga. 861, 
40 SE 989. 


ne ee v. 
255, 59 NE 84 


Iowa. ne a v. Biggs, 93 tose 125, 
61 NW 417; State v. Pilkington, 93 
Iowa 92, 60 NW 502; State v. Chap- 
man, 88 Iowa 254, 55 NW 489; State 
vy. Kendall, 73 Iowa 255, 34 NW 843, 
5 AmSR 679 


Miss. “oT yaes v. State, 29 S 91. 


Nebr.—Skinner vy. State, 28 Nebr. 
814, 45 NW 53 


N. cuListaie v. Jeffreys, 117 N. C. 


State, t 56 Ind. 


Quinn v. State, 34 SW 743, 23 SH 175 
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the person of a female by a physician under pretext 
of professional duty is not sufficient to convict of 
assault with intent to commit rape.°’ Proof of a 
request for intercourse, with a threat to injure if 
refused, but where no force is used, is not sufficient 
to convict of assault with intent to rape;°* and where 
it is shown that the proseeutrix was never within 
reach of defendant, the evidence does not support a 
conviction.®® Evidence that defendant made an 
assault with intent to rape and the woman resisted 
at first but finally consented to intercourse is suffi- 
cient to convict of assault with intent to rape, but 
not of rape.°® Where there is sufficient evidence to 
convict of rape, a conviction of attempt to rape will 
not be set aside for claimed insufficiency of evi- 
dence.®? 


Woman asleep. Evidence that defendant entered 
the room where the female was asleep, and moved her 
clothing, or bedelothes, or touched her person is usual- 
ly held sufficient to convict of assault with intent to 
commit rape.*® 


Fraud. Evidence showing an attempt to rape by 
fraud is not sufficient to convict of assault with in- 
tent to commit rape,®® and, generally, proof of an 
attempt to have intercourse with a married woman 
by personating her husband is not sufficient to con- 
vict of assault with intent to commit rape,‘° but un- 
der some statutes’! such evidence may be sufficient 
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to convict of attempt to rape by fraud.7” 


[§ 132] (2) Female under Age of Consent. In a 
prosecution for attempt or assault with intent to rape 
a female under the age of consent, the evidence to 
support a conviction must establish the essential ele- 
ments of the offense,’* the age of the female, an 
attempt or assault, and an intent on the part of de- 
fendant to have intercourse with her, beyond a rea- 
sonable doubt.**4 There need be no evidence of an 
intent to use force to support a conviction.*® Where 
circumstantial evidence is relied on to establish an 
attempt to commit statutory rape, all circumstances 
from which the conclusion of guilt is drawn and 
without which it cannot be drawn must be estab- 
lished by full proof, and each essential cireumstance 
must be proved in the same manner and to the same 
extent as if the whole issue rested upon that partic- 
ular essential circumstance.7® 


[§ 133] n. Corroboration of Prosecutrix—(1) 
Necessity of Corroboration—(a) In Absence of Stat- 
ute. At common law, and in the absence of a stat- 
ute requiring corroboration,’’ it is generally held 
that the unsupported testimony of the prosecutrix, 
if not contradictory or incredible, or inherently im- 
probable, if believed by the jury, is sufficient to sus- 
tain a conviction of rape or of attempt or assault 
with intent to rape,*® even though she may be under 


Oh.—Blannett v. State, 8 Oh. Cir. Ct. 69. Milton v. State, 23 Tex. A. 204,] Tenn. 124, 6 SW (2d) 326; Akers yv. 
318, 4 Oh. Cir. Dec. 32. 4 SW 574. Siate, Chen Cr) fe ay Gay aes 
Pee 2 inans Vv. ate, ex, r. 

eee v. State, 32 Okl. Cr. 294,)/ 70. State v. Brooks, 76 NCL (2d) 1421; Grant’ v. State Mon Te 
5 71. See statutory provisions; and]Cr, 193, 287 SW 254; Gibbs v. State, 

S. C.—State v. Kelly, 114 S. C. 336, | supra § 48. 88 Tex. Cr. 485, 227 SW 1107; Reese 
co Saas set den : 72. Franklin v. State, 34 Tex, Cr.|V. State, 83 Tex. Cr. 394, 203 SW 769; 
Tex.—Thompson vy. State, 43 Tex.|903, 29 SW 1088; Stout v. State, 22|Jenkins v. State, 83 Tex. Cr, 446, 203 


583; Vinsen v. State, 102 Tex. Cr. 235, 


Tex. A, 339, 3 SW 231. 


SW 595; Thompson v. State, 82 Tex. 


277 SW 644; Robat v. State, 91 Tex. Cr. 524, 200 SW 168; Fowler v. State, 
Cr. 468, 239 SW 966; Wood v. State, 73. See supra § 45. 60 Tex. Cr, 500, 148 SW 576; Wilson 
ee a oe eA Vv: erere 41 74, See cases infra this note. Vv. che. Bee aA oy one 

exy Cr, ; d1; ark v. jent: v. Com., a. ; ; 
State, 39 Tex. Cr. 152, 45 SW 696; |p (91, Mvidence Bold sumcremtie ‘~, | Glover v. Com, 86 Va. 382, 10 SE 420: 


Bozeman v. State, 34 Tex. Cr. 503, 31 
SW 389; Marthall v. State, 34 Tex. 


State, 83 Ark. 379, 104 SW 135; Peo. v. 


Rexrve Rump, 41 BiCs sé (1920s 


Cr. 22, 36 SW 1062; Passmore v. State, 
29 Tex. A. 241, 15 SW 286. 

Va.—Hairston v. Com., 97 Va. 754, 
S209) 7917. 

[a] Mere evidence that defendant’s 
conduct was atrocious and merited 
punishment is not such proof as will 
authorize a conviction in the absence 
of proof of intent to rape. Franey v. 
Peo., 210 Ill. 206, 71 NE 443; Robat v. 
State, 91 Tex. Cr. 468, 239 SW 966. 

63,, Nichols wv. State, 72) Ga. 191); 
State v. Nash, 109 N. C. 824, 13 SH 874. 

64. Ross v. State, (Tex. Cr.) 78 
SW 514; Taylor v. State, 22 Tex. A, 
529, 3 SW 7538, 58 AmR 656. 

65. Woodward v. State, 
Cr. 524, 281 SW 1065. 

66. Pratt v. State, 51 Ark. 167, 10 
SW 233; State v. Delong, 96 Iowa 
471, 65 NW 402; State v. Atherton, 50 
Iowa 189, 32 AmR 134; State v. Cross, 
12 Iowa 66, 79 AmD 519; State v. Ba- 
gan, 41 Minn. 285, 48 NW 5; State v. 
Owens, 26 N. D. 329, 338, 144 NW 439 
[eit Cyc]. 

67. Crawford v. State, 132 Ark. 
518, 201 SW 784; State v. Collins, 108 
W. Va. 98, 150 SE 369. 


68. Sullivant v. State, 8 Ark. 400; 
Darden vy. State, 97 Ga. 407, 25 SE 
676; Jackson v. State, 91 Ga. 322, 
18- SE 132, 44 AmSR 25; Carter y. 
State, 35 Ga. 263; State v. Shroyer, 
104 Mo. 441, 16 SW 286, 24 AmSR 344; 
Edwards v. State, 37 Tex. Cr. 242, 38 
SW 996, 39 SW 368; Dibrell v. State, 
3 Tex. A. 456. 


Assault on female asleep see su- 
pra § 46. 


103 Tex. 
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Babcock, 160°Calk 537,117) 2549: Peo: 


v. Jensen, 82 Cal, A. 489, 255 P 781; 


Peo; v. King, 65 Cal. A. 306, 223 P 
1001; Peo. v. Porter, 48 Cal. A, 237, 
191 P 951; Peo. v. Dunlop, 27 Cal. A. 
460, 150 P 389; Peo. v. Drennan, 25 
Cal. A. 645, 145 P 106; Terr. v. Keyes, 
5 Dak, 244, 38 NW 440; Jowers v. 
State, 81 Fla. 803, 88 S 880; Boyd v. 
State, 74 Ga. 356; Spear v. State, 37 
Ga. A, 611, 141 SE 88; Rich v. State, 
33° Ga, A. 7153, 126 SH: 154; Peo. -v. 
Rademacker, 319 Ill. 137, 149 NE 811; 
Peo. v. Mason, 301 Ill. 370, 1838 NE 
160) | e601 v. Erobst, 237) LIL. 390,186 
NE 588; Straw v. State, 197 Ind. 606, 
149 NE 430, 151 NE 695; Hanes vy. 
State, 155 Ind. 112, 57-NE 704; State 
vy. Ousley, 166 Iowa 607, 147 NW 849; 
State v. Jerome, 82 Iowa 749, 48 NW 
722; Logsdon v. Com., 215 Ky. 707, 
286 SW 1067; Com. v. Bemis, 242 
Mass. 582, 136 NE 597; Peo. v. Gor- 
don, 239 Mich. 244, 214 NW 192; Peo. 
v. Harrington, 186 Mich, 482, 152 NW 
1068; Watkins v. State, 134 Miss, 211, 


98 S 5387; State v. Gilreath, (Mo.) 267 
SW 880; State v. Shaw, (Mo.) 220 
SW 861; State v. Gulley, 272 Mo. 484, 


199 SW 124; State v. Matsinger, 
(Mo.) 180 SW 856; State v. Prather, 
136 Mo. 20, 37 SW 805; Head v. State, 
43 Nebr. 30, 61 NW 494; State v. Fu- 
Jita; 20 IN. D; 655, 1279 NW 360; Ann 
Cas1913A 159; Reeves v. State, (Okl. 
Cr.) 269 P 391; Colglazier vy. State, 
93 Okl)) Cr. 23,212) P'332;— Bradshaw 
Ver state, 18? OklS{Cra619, 197) P T15: 
Weaver v. State, 16 Okl. Cr. 564, 185 
P 447; Bouie v. State, 9 Okl. Cr. 345, 
131 P 953; Pittman v. State, 8 Okl. 
Cr, 58, 126 P 696; Com..v. Cyaus,. 88 
Pa. Super. 227; Bowmer vy. State, 157 


DomLR 824; Rex v. Bowes, 20 Ont. L. 
111, 14 OntWR 1214. (2) To show 
female’s age below age fixed by stat- 
ute. Wooldridge v. State, 86 Tex. Cr. 
348, 217 SW 143. 


[b] Evidence held insufficient: 
(1) To support conviction. Carter v. 
State, 87 Tex. Cr. 299, 221 SW 603; 
Draper v. State, (Tex. Cr.) 57 SW 655. 
(2) To show intent to have inter- 
course. Falk vy. State, 182 Ind. 317, 
106 NE 354. (3) To ‘show carnal 
abuse in attempt to have carnal 
knowledge. Browning v. State, 21 
Ala. A. 209, 106 S 895. And see supra 
§ 45 text and notes 93-99. 

75. Ark.—Tuttle v. State, 83 Ark. 
879, 104 SW 1385. 

Cal.—Peo. v. Collins, 5 Cal. A. 654, 
§1 P 158. 

Dak.—Terr, v. Keyes, 
88 NW 440. 

Ind.—Hanes v, State, 155 Ind. 112, 
57 NE 704. 

Mo.—State v. Gilreath, 267 SW 880. 

Nebr.—Head v. State, 43 Nebr. 30, 
61 NW 494. 

Tex.—Blair v. State, (Cr.) 60 SW 
879; Croomes v. State, 40 Tex. Cr. 
672, 51 SW 924, 53 SW 882 [overr 
Hardin v. State, 39 Tex. Cr. 426, 46 
SW 803]. 

Va.—Glover v. Com., 86 Va. 382, 10 
SE 420. 

Wash.—State v. Marselle, 48 Wash. 
273, 86 P 586. 

76. State v. Harrison, 98 W. Va. 
227, 127 ‘SH 55. 

77. See infra § 134, 

7g. Ala.—Barnett v. State, 83 Ala. 


5 Dak. 244, 
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the age of consent,”® and even where, being under | the age of conserit, she has consented to the act of 


aot S 612; Boddie v. State, 52 Ala. 

Arizi—Reidhead_yv. State, 31 Ariz. 
70, 250 P 366; Trimble v. Terr., 8 
AVNIZN2 738.241: 'P 2932" “CurDy, Vaewerr., 
4° Arig 871; 42°-P 9532 


Ark.—Ragsdale v. State, 132 Ark. 
210, 200 SW 802; Bond: v. State, 63 
Ark. 504, 39 SW 554, 58 AmSR 65; 
igen v. State, 56 Ark, 242, 19 SW 
838. 


Cal.—Peo. v. Bence, 130 Cal. 159, 62. 


P 404; 
56 P 56; 


Peo. v. Logan, 123 Cal. 414, 
Peo. v. Wessel, 98 Cal. 352, 
33°), P2216 Peo. | ve Gardner, 98 Cal. 
12% oak, eos0; ke eOe Vs Stewart, 97 
Cal. 238, 32 P 8; Peo. v. Fleming, 94 
Cal. 308, 29 P 647; Peo. v. Mesa, 93 
Cal. 580, 29 P 116; Peo. v. Stewart, 
90 Cal. 212, 27 P 200; Peo. v. Mayes, 
66 Cal. 597, 6 P 691, 56 AmR 126; Peo. 
VopNorrins ton, b5../Cals 103;.°202"-P 
932; Peo. v. Hewitt, 101 Cal. A. 306, 
281 P 666; Peo. v. Jones, 76 Cal. A. 
144, 244 P 101; Peo. v. Dasey, 75 Cal. 
A. 439, 242 P 876; Peo. v. Meraviglia, 

. 73 Cal, A, 402, 238 P 794; Peo. v. Syl- 
vis, 72 Cal. A. 632, 237 P 802; 
Rabbit, 64 Cal. A, 264, 221 P 
Peo. v. King, 56 Cal. A. 484, 205 P 
703; Peo. v. Thourwald, 46 Cal. A. 
261, 189 P 124; Pea. v. Vickroy, 41 
Cal. A. 275, 182 P 764; Peo. v. Wade- 
man, 38 Cal. A. 116, 175 P 791; Peo. 
v. FYraysier, 86 Cal. A. 579, 172 P 


1126; Peo. v. Whitney, 34 Cal. A. 737, 
168° P 1052; Peo. v. Slaughter, 33 
Cal. A. 365, 165 P 44; Peo. v. Horn, 
25 Cal. A. 583,° 144 P' 641; Peo.’ v. 
Bonzani, 24 Cal. A. 549, 141 P 1062; 
Peo. Va ereston 19} Cal. “Ap .675, £27 
P 660; Peo. v. Corey, 8 Cal. A. 720, 97 
P 907; Peo. v. Ah Lung, 2 Cal. A, 278, 
83° 2296. 


oO ae v. Lattin, 29. Conn. 


Fla.—Ex p. Tully, 70 Fla. 1, 66 S 
296; Doyle v. State, 39 Fla. 155, 22 
S 272, 68 AmSR 159. 


See aa Pere, v. Slater, 30 Hawaii 

Ill.—Peo. y. Andreanos, 323 Ill. 34, 
152 NE 707; Peo. v. Freeman, 244 TH. 
590, 91 NE 708; Crocker’ v. Peo., 213 
Ill, 287, 72 NE 743; Johnson vy, Peo., 
197 Ill. 48, 64 NE 286. 


Ind.—Kuslulis v. State, 171 NE 5; 
Abshire v. State, 199 Ind. 474, 158 NE 
327; Cosilito v. State, 197 Ind. 419, 
151 NE 129. 


Kan.—State v. Wilhelm, 
236, 210 P 347; State v. Loomer, 105 
Kan. 410, 184 P 723, 724 [cit Cyc]; 
State v. Orth, 101 Kan. 183, 165 P 652; 
State v. Brown, 85 Kan..418, 116 PB 
AOR v. Tinkler, 72 Kan. 262, 83 


Ky.—Lynn vy. Com., 13 SW 74, 11 
KyL 772. 


Mass.—Com, v. Bemis, 
582, 1386 NE 597. 


Mich.—Peo. v. Miller, 96 Mich. 119, 
55 NW 675; Peo. v. Bates, 70 Mich. 
234, 38 NW 2381. 


Minn.—State v. Wassing, 141 Minn. 
106, 169 NW 485. 


Miss.—Fairley v. State, 
656, 120 S 747; Sanders v. State, 150 
Miss. 296, 116 S 433; McLaurin v. 
State, 129 Miss. 362, 92 S 289; Mon- 
roe v. State, 71 Miss. 196, 13 S 884. 


Mo.—State v. Thomas, 318 Mo. 843, 
1 SW (2d) 157; State v. Atkins, 292 
SW 422; State v. Gruber, 285 SW 426; 
State v. Cox, 268 SW 215; State v. 
Guye, 299 Mo. 348, 252 SW 955; State 
v. Smith, 237 SW 482; State v. Mat- 
singer, 180 SW 856; State v. Don- 
nington, 246 Mo. 348, 151 SW 975; 
State v. Stackhouse, 242 Mo. 444, 146 


112 Kan, 


242 Mass. 


152 Miss. 


SW 1151; State v. Tevis, 234 Mo. 276, 
136 SW 3389; State v. Goodale, 210 
Mo. 275, 109 SW 9; State v. Dilts, 191 
Mo. 665, 90 SW 782; State v. Miller, 
191 Mo. 587, 90 SW 767; State v. 
Wertz, 191 Mo. 569, 90 SW 838; State 
v. Welch, 191 Mo. 179, 89 SW 945; 
State v. Day, 188 Mo. 359, 87 SW 465; 
State v. Pollard, 174 Mo. 607, 74 SW 
969; State v. Armstrong, 167 Mo, 257, 
66 SW 961; State v. Harris, 150 Mo. 
56, 51 SW 481; State v. Marcks, 140 
Mo. 656, 41 SW 973, 43 SW_ 1095; 
State v. Dusenberry, 112 Mo. 277, 20 
SW 461; State v. Wilcox, 111 Mo. 569, 
20 SW 314, 33 AmSR 551. 


Mont.—State v. Moe, 68 Mont, 552, 
219 P 830; State v. Richardson, 63 
Mont, 322, 207 P 124; State v. Tate, 
55 Mont. 343, 177 P 243; State v. 
Gaimos, 53 Mont. 118, 
State v. Jones, 32 Mont. 
1095; State v. Peres, 27 Mont. 358, 
Tle Pele? 


Nev.—State v. Diamond, 
433, 264 P 697. 


N. M.—State v. Whitener, 25 N. M. 
20, 175 P 870. 


N. D.—State v. Johnson, 58 N..D. 
832, 227 NW 560; State v. Owens, 26 
N, D. 329, 338, 144 NW 439 [eit Cyc]; 
State v. Fujita, 20 Ne Dy 6565 29 NW 
360, AnnCas1913A 159. 


Okl.—Harmon v. Terr., 
79 P 765; Brenton vy. Terr., 15: Okl. 
6, 78 P 83; Lynch v. State, (Cr.) 276 
P 501; Fowler v. State, (Cr.) 275 P 


50 Nev. 


15 Okl. 147, 


655; Malone v. State, (Cr.) 267 P 
486; Allen v. State, 35 Okl. Cr. 64, 
248 P 655; Dawes v. "State, 34 Okl. Cr. 


225, 246 Pp 482; Reed v. State, 32 Ok. 
Cr, "173, 240 P 132; Roberts v. State, 
$1-~OKT- Cris 103, 2a tose. LAS or Daves 
State, 29 Okl. Cr. 49, 2382 P 122; Har- 
ris v. State, 27 Okl. Cr. 405, 228 P 
525; Ferbrache v. State, 21 Okl. Cr. 
256, 206 P 617; Douglas v. State, 19 
Oki. Cr. 257, 199 P 927; Ex p. Leding- 
ton, 28 OKly'Cribe) 192 P 595; Allen 
v. State, 10 Okl. Cr. 55,042 91" 
Hast-veeterr, -b) OK Mer. 1620-1 140 P 
261; Jones v. State, 4 Okl. 

112 P 760; Reeves v. Terr., 2 Okl. Cr. 
Sol, LOI 10303 


Or.—State v. Edy, 117 Or. 4380, 244 
P 538; State v. McPherson, 69 Or. 
381, 138 P 1076; State v. Friddles, 62 
Or, 209, 123 P 904; State v. Knighten, 
39 Or. 63, 64 P 866, 87 AmSR 647. 


Ss. D.—State v. Williams, 47 S. D. 
68, 196 NW’ 291; State v. Dachtler, 
43 S. D. 407, 179 NW 653; State v. 
Rash, 27 S._D. 185, 1830 NW 91, Ann 
Cas1913D 656. 


Tex.—Brown v. State, 112 Tex. Cr. 
92, 14 SW (2d) 68; Conner v. State, 
LAA Dex..Cr. 38, we SW) 69s 
Black v. State, 109 Tex, Cr. 2, 2 SW 
(2a) 459; Gill vs State, 107 Tex. Cr. 
115, 295 SW 190; Blumenthal v. State, 
98 Tex. Cr..601, 267 SW 727; Brewer 
v. State, 95 Tex. Cr, 521, 254 SW 809; 
Duckett v. State, 68 Tex. Cr, 331, 150 
SW 1177; Battles v. State, 63 Tex. 
Cr. 147, 140 SW 783; Wallace v. State, 
48 Tex. Cr. 548, 89 SW 827; Hill v. 
State, (Cr.) 77 SW 808; Hamilton v. 
State, 41 Tex. Cr. 599, 58 SW 93; 
Keith v. State, (Cr.) 56 "SW 628. 


Utah.—State v. Bayes, 47 Utah 474, 
155 P 385; State v. Hoben, 36 Utah 
186, 102 P 1000; State v. Hillberg, 22 
Utah 27,61. P. 20-5: 


Va.—Stump v. Com., 
119 SE 72; Thomas vy. Com., 106 Va. 
855, 56 SE 705; Givens v. Com., 29 
Gratt. (70 Va.) 830. 

W. Va.—State v. Martin, 102 W. Va. 
107, 184 SE 599; State v. Golden, 90 
W. Va. 496, 111 SE 320. 


Wis.—Vogel v. State, 138 Wis. 315, 
119 NW 190; Brown vy. State, 127 Wis. 


137 Va. 804, 


193, 106 NW 5386; Lanphere v. State, 
114’ Wis. 193, 89 "NW 128. 


Wyo.—Strand y. State, 36 Wyo. 78, 
252 P 1030; Tway v. State, 7 Wyo. 74, 
50 P 188. 


Wash.—State v. Conlin, 45 Wash. 
478, 88 P 932; State v. Fetterly, 33 
Wash. 599, 74 P 810; State v. Roller, 
30 Wash. 692, 71 P 718. 


Eng.—Anon,.;3 Russ. C. & M. 654. 


[a] In Washington: (1) Since L. 
(1913) p 298, repealing Remington & 
B. Code § 2443, which required cor- 
roboration of the prosecutrix, con- 
viction of rape may be sustained on 
the uncorroborated testimony of the 
prosecutrix. State v. Morden, 87 
Wash. 465, 151 P 832. (2) For deci- 
sions under the statute see State v. 
Sefrit, 82 Wash. 520, 144 P 725; State 
vy. Holcomb, 73 Wash. 652, 132 P 416; 
State v. Raymond, 69 Wash. 98, 124 
P 495; State v. Roberts, 66 Wash. 
503, 119 P 836; State v. Workman, 66 
Wash. 292, 119 P 751; Staté v. Gib- 
son, 64 Wash. 131, 116 P 872; State v. 
Morrow, 63 Wash, 297, 115 P 161, Ann 
Cas1912D 570; State v. McCool, 53 
Wash. 486, 102 P 422, 132 AmSR 
1089; State v. Stewart, 52 Wash. 61, 
100 P 1538, 17 AnnCas 411; State v. 
Jonas, 48 Wash. 133, 92 P 899. 


[b] Physical examination or medi- 
cal testimony is not necessary to, 
support conviction. Barnett v. State, 
83 Ala. 40, 3.S 612; Frazier v. State, 
56 Ark. 242, 19 SW 838; State v. Lat- 
tin, 29 Conn. 389; State v. Bateman, 
198 Mo. 213, 94 SW 8438; Harmon v. 
Terres 1HROkK LAT) 198 P ATes: 


[ec] Uncorroborated identification. 
—The identification of defendant by 
the prosecutrix, although uncor- 
roborated, is not insufficient to sup- 
port a conviction. Thomas y. Com., 
106. Va. 855, 56 SE 705. > 


79. Ark.—Wallace v. State, 177 
Ark. 892, 9 SW (2d) 21; Wilson v. 
State, 177 Ark. 885, 7 SW (2d) 969; 
Reed v. State, 299 SW 757; Kazzee 
v. State, 299 SW 354; Head v. State, 
175 Ark. 64, 297 SW 828; Se Vv. 
State, 151 Ark, 240, 235 Sw 794 


Cal.—Peo. v. Anastasion, 79 Cal, A. 
268, 249 P 209; Peo. v. Jones, 76 Cal. 
A, 144, 244 P 101; Peo. v. Martinez, 
59 Cal. A. 121, 210 P 61; Peo. v. Nor- 
rington, “55.-Caly A. 103; 202 5 Pé93Zis 
Peo. v. Thourwald, 46 Cal. A. 261, 
189 P. 124; Peo. v. Parrish, 25 Cal. A. 
314, 148 P 546; Peo. v. Scott, 24 Cal. 
A. 440, 141 P 945; Peo. v. Crawford, 
24 Cal. A. 396, 141 P 824; Peo. v. Cur- 
rie; £6. Cals A. Wei, Alt) Po oat: 


D.. C—Kidwell_v. U. S., 38 App. 
566; Yeager v. U. S., 16 App. 356 
[eertiorari den 178 U. S. 615 mem, 
20 SCt 1081 mem, 44 L. ed. 1217 
mem]. 


Ky.—Chaney v. Com., 149 Ky. 464, 


Bee SW 923; Druin v. Com., 124 Sw 
Minn.—State v. Lightheart, 153 
Minn. 40, 189 N 408; State v. 


Trocke, 127 Minn. 485, 149 NW 944. 


Mo.—State v. Wade, 306 Mo. 457, 
268 SW 52; State v. Cox, 263 SW 
215; State v. Cook, 207 SW 831; State 
v. Hammontree, 177 SW 867; State. 
v. Hughes, 258 Mo. 264, 167 SW 529. 


Mont. ert eg v. Vinn, 50 Mont. 27, 
1a ities 


N. ee v. Ellison, 19 N. M. 
428, 144 P 10. 


Tex.—Teel v: State, 104° Téx,. Cr, 
368, 283 SW 8384; Cook vy. State, 38 
Tex. Cr. 659, 228 SW 213; Blackmon 
v. State, 87 "Tex. Cr, 178, "220 SW 93. 


Utah. ene v. Carter, 52 Utah 305, 
pt Es ies Sa 


ee SS ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 133] 


intercourse,®° since such consent does not render her 
an accomplice so as to render corroboration of her 
It has also been held that 
the uncorroborated testimony of the prosecutrix is 
sufficient to sustain a conviction, even though she 
is shown to have a bad reputation for chastity.*? 
There are jurisdictions, however, in which, even in the 
absence of statutes’ changing the eenerally ac- 
cepted common-law rule, it is held either that the 
uncorroborated testimony of the proseeutrix is in- 
sufficient to support a conviction,®* at least in cases 
of rape by foree,®* or is insufficient, unless the cir- 
cumstances surrounding the commission of the offense 
are clearly corroborative of the statements of the 
prosecutrix®® and her character for chastity as well 
It has also been said 


testimony necessary.® 


as for truth is unimpeached.§* 


[a] Testimony as to age.—In a 
trial for carnally knowing a female 
child, her testimony as to her age 
need not be corroborated. Chaney v. 
Com., 149 Ky. 464, 149 SW 923. 


80. Ark.—Ragsdale v. State, 132 
Ark. 210, 200 SW 802; Bond v. State, 
vege Bs 504, 39 SW 554, 58 AmSR 


D. C.—Yeager v. U. 
[certiorari den 178 U. S. 615 mem, 
SCt 1031 mem, 44 L. ed. 1217 mem]. 

Oh.—State v. Tuttle, 67 Oh. St. 446, 
66 NE 524, 938 AmSR 689. 


S., 16 App. 356 
20 


Or.—State v. Knighten, 39 Or. 63, 
64 P 866, 87 AmMSR 647. 
Tex.—Teel v. State, 104 Tex. Cr. 


368, 283 SW 8384; Hamilton v. State, 
36 Tex. Cr. 372, 37 SW 431. 


Utah.—State v. Bayes, 47 Utah 474, 
155 P 335; State v. Hilberg, 22 Utah 
QGP 620; 


Wash.—State v. Mobley, 44. Wash. 
549, 87 P 815. 
. Eng.—Reg. v. Tyrrell, [1894] 1 Q. 
Be SO: 

81. See cases supra note 80; and 
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82. Barnett v. State, 83 Ala. 40, 3 
S 612: Boddie v. State, 52 Ala. 395; 
Herndon vy. State, 2 Ala. A. 118, 56 S 
85. 


83. Statutory modifications of com- 
mon-law rule see infra § 134. 


84. Noonan v. State, 117 Nebr. 520, 
221 NW 434, 60 ALR 1118; Bennett v. 
State, 111 Nebr. 552; 196 NW 905; 
Darwin v. State, 107, Nebr. 177, 185 
NW 312; Wheeler v. State, 106 Nebr. 
808, 184 NW 883; Robbins v. State, 
106 Nebr. 423, 184 NW 53; Roberts v. 
State, 106 Nebr. 362, 183 NW. 555; 
. Nabower v. State, 105 Nebr. 848, 182 
Nw 493; Day v. State, 102 Nebr. 707, 
169 NW 261; Gammel v. State, 101 
Nebr. 532, 163 NW 854, 166 NW 250; 
Fitzgerald v. State, 78 Nebr. 1, 116 
NW 676. Contra Hammond v. State, 
39 Nebr. 252, 58 NW 92; Fager v. 
State, 22 Nebr. 332, 35 NW 195; Gar- 
rison v. People, 6 ‘Nebr. 274. 


85. Davis v. State, 120 Ga. 433, 48 
SE 180. 

86. State v. Vail, 47 Ida. 354, 275 P 
578; State v. Smith, 46 Ida. 8, 265 P 
666; State v. Larsen, 44 Ida. 270, 256 
ie 107; State v. Hines, 43 Ida. 713, 254 
P 217; State v. Mason, 41 Ida. 506, 
239 P 7338; State v. Bowker, 40 Ida. 
G4, 231 —P 706; State v. Short, 39 Midaz 
446, 2128 2 274; State v. Trego, 25. Ida. 
625, 138 P 1124; State v. Anderson, 6 
Ida. 706; 59) P 180. 


87. State v. Gibbs, 45 Ind. 760, 265 
P 24; State v. Larsen, 44 Ida. 270, 256 
‘P 107; State v. Hines, 43 Ida. 713, 254 
PzivsesState-v. Mason, 41 Ida. 506, 239 
P 733; State v. Bowker, 40, Ida. 74, 231 
ae 106; State v. Short, 39 Ida. 446, 228 
P 274; State v. Trego, 25 Ida. 625, 138 
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in are Ay 
59)P 1 
88. Tet: v. Peo., 69 Colo. 500, 195 
P 526; Dickens v. Peo., 60 Colo. 141, 
152 P 909; McQueary v. Peo., 48 Colo. 
214, 110 P 210, 21 AnnCas 560; Peck- 
ham v. Peo., 32 Colo. 140, 75 P 422. 


[a] Under this rule, where force is 
a necessary ingredient of the offense, 
there must be corroboration by evi- 
dence of torn clothing, bruised limbs, 
opportunity for outcry, and the like. 
McQueary v. Peo., 48 Colo. 214, 110 P 
210, 21 AnnCas 560. 


89. Cal—Peo. v. Ardaga, 51 Cal. 
371; Peo. v. Benson, 6 Cal. 221, 65 
AmD 506; Peo. v. King, 56 Cal. A. 484, 
205 P 703. 


Ga.—Ryals v. State, 125 Ga. 266, 54 
SE 168; Davis v. State, 120 Ga. 433 
48 SE 180; Smith v. State, 77 Ga. 705. 


Ida.—State v. Hines, 43 Ida. 7138, 254 
P 217; State vy. Bowker, 40 Ida. 74, 231 
P 706; State v. Short, 39 Ida. 446, 228 
P 274; State v. Trego, 25 Ida. 625, 138 
i) pikes State v. Baker, 6 Ida. 496, 56 
Bret; 


Ill.— Peo. v. Glasser, 335 Ill. 263, 167 
NE 43; Newman vy. Peo., 223 Ill. 324, 
79 NE 80. 


Minn.—State v. Connelly, 57 Minn. 
482, 59 NW 479. 


Miss.—Holifield v. State, 132 Miss. 
446, 96 S 306; Davis v. State, 132 Miss. 
448, 96 S 307; Joslin v. State, 129 
Miss. 181, 91 S 903; Allen v. State, 45 
Sussor Monroe v. State, 71 Miss. 196, 
13 S 884. 


Mo.—State v. Taylor, 320 Mo. 417, 8 
SW (2d) 29; State v. Guye, 299 Mo. 
348, 252 SW 955; State v. Smith, 237 
SW 482; State v. Donnington, 246 Mo. 
343, 151 SW 975; State v. Tevis, 234 
Mo. 276, 136 SW 339; State v. Goodale, 
210 Mo. 275, 109 SW 9; State v. Pat- 
ne 107 Mo. 147, 17- SW 666, 15 SW 


feats v. Anderson, 6 Ida. 706, 


Mont.—State v. Moe, 68 Mont. 552, 
219 P 830. 


Nebr.—Henderson v. State, 85 Nebr. 
444, 123 NW 459, 26 LRANS 1149; 
Maxfield v. State, 54 Nebr. 44, 74 NW 


401; Richards v. State, 36 Nebr. 17, 
53 NW 1027; Mathews v. State, 19 
Nebr. 330, 27 NW 2384. 


N. M.—State v. Taylor, 32 N. M. 1638, 
252 P 984; Mares v. Terr., 10 N. M. 
7170, 65 P 165. 


N. D.—State v. Mackey, 
200, 153 NW 982. 


Okl.—Sowers v. Terr., 6 Okl. 436, 50 
P 257; Lynch v. State, (Cr.)) 276. PB 
501; Dawes v. State, 34 Okl. Cr. 225, 
246 P 482; Reed v. State, 32 Okl. Cr. 
178, 240 P 132; Roberts v. State, 31 
OI (Cr7103), (237 Bel48 Ferbrache v. 
Staten 215 sOkds SCr..2156, 12008 R) 26 7s 
Douglas v. State, 19 Okl. Cre i257, 199 
P 927; Ex p. Ledington, 18 Okl. Cr. 
58, 192, P 595; Allen v.<State, 10 Okl. 
Cr. 55, 134 Pp 91; Morris v. State, 9 


31 N. D. 
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that no hard and fast rule can be laid down on the 
subject of corroboration, each case depending on its 
own merits and surrounding cireumstances.§® 


Limitations and qualifications of rules. 
testimony of the prosecutrix bears on its face indica- 
tions of unreliability or improbability, and is con- 
tradicted by other evidence, it is insufficient to sup- 
port a conviction without corroboration ;®® and where 
the evidence preponderates in favor of defendant, 
or the verdict appears to have been influenced by 
passion or prejudice, it should be set aside unless 
there is corroboration of the prosecutrix.?° 
mere fact that defendant testifies in his own behalf 
and_positively denies his guilt does not render cor- 
roboration of the prosecutrix necessary,®! although 
in such a case corroboration is of course necessary in 


Where the 


The 


Okl. Cr. 241, 131 P 731; Palmer v. 
State, 7 Okl. Cr. 557, 124 P’928; Vick- 
ers Vv. U.S.) Okie Cr. 4525.98) 2 26 

Oreustate v. Friddles, 62 Or. 209, 
123. P 904. 


Philippine.—U. S. v. Flores, 26 Phil- 
ippine 262; U.S. v. Mendez, 19 Philip- 


pine 28; UO, S. v. Flores, 6 Philippine 
v4: U. Serv Mamaintud, 6 Philippine 


D.—State Be Dachtler, 43 S. D. 
407, 179 NW 65 


Hie eid Vv. 
160; Davis v. State, 100 Tex. Cr. 617, 
272 SW 480; Anderson v. State, 106 
Tex. Cr. 562, 272 SW 1733 “Logan wv: 
State, 66 Tex. Cr. 506, 148 Het (Ase 
Montresser v. State, 19 Tex. A. 281. 


W. Va.—State v. Martin, re W. Va. 
107, 184 SH 599; State v. Perry, 41 
W. Va. 641, 24 SE 634. 


Wis.—Ganzel v. State, 185 Wis. 589, 
201 NW 724; Donovan vy. State, 140 
Wis. 570, 122 NW 1022; O’Boyle v. 
State, 100 Wis. 296, 75 NW 989. 


Wyo.—Tway v. State, 7 Wyo. 74, 50 
P 188. 


[a] Failure or delay in complain- 
ing.—(1) Where the prosecutrix, al- 
though afflicted by physical infirmity 
interfering with articulation, had no 
difficulty in making the court-and jury 
understand her by the use of words 
and signs, her failure to complain ren- 
ders her uncorroborated evidence in- 
sufficient. Davis v. State, 100 Tex. Cr. 
617, 272 SW 480. (2) Where a prose- 
cutrix waits too long before telling 
of the offense, especially where she 
met people who would have protected 
her, or where she went with defendant 
after the alleged offense, or where her 
pregnancy or detection in the act was 
the motive for her statement, her de- 
lay renders corroboration necessary. 


State, 40 Tex. 


Anderson v. State, 100 Tex. Cr. 562, 
272 SW 173. 
90. Ill.—Cunningham vy. Peo., 210 


Ill. 410, 71 NE 389; Keller v. Peo., 204 
Ill. 604, 68 NE 512. 


Minn.—State v. Cowing, 
123, 108 NW 851. | 


Nebr.—Klawitter v. State, 76 Nebr. 
49, 107 NW 121; Livinghouse v. State, 
76 Nebr. 491, 107 NW 85 


YTex.—Rushing v. jon (Cr.) 80 
SW 527; Donoghue v. State, 
SW 309; Adkins v. State, (Cr.) 
924; Kee v. State, (Cr.) 65 SW 517; 
Arnett v. State, 40 Tex. Cr. 617, 51 SW 
385. 


99 Minn. 


Va.—Harvey v. Com., 103 Va. 850, 


49 SE 481, 


Wyo.—Tway v. State, 7 Wyo. 74, 50 
P 188, 

91. Johnson vy. Peo., 197 Ill. 48, 64 
NE 286; Peo. v. Randall, 133 Mich. 
516, 95 NW 551; State v. Marcks, 140 
Mo. 656, 41 SW 978, 43 SW 1095 [overr 
in part State v. Patrick; 107 Mo. 147, 
17 SW 666]; State v. Dusenberry, 112 
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a jurisdiction requiring corroboration of the prosecu- 
trix generally.°? In a jurisdiction requiring cor- 
roboration of the prosecutrix te support a conviction, 
the rule has not been extended to her identification 
of accused,®* or evidence as to her previous chasti- 
ty where it is an element of the offense;°* and in a 
jurisdiction requiring corroboration in cases of rape 
by foree,?® such corroboration has been held not 
required in cases of assault with intent to rape.®® 
Even in a jurisdiction recognizing the general rule 
as to the absence of necessity for corroboration,°* 
it has been held that there must be corroboration in 
the sense that the testimony of the prosecutrix must 
bring together a number of surrounding facts and 
circumstances which coincide with and tend to es- 
tablish the truth of her testimony.°® In considering 
the sufficiency of the uncorroborated evidence of the 
prosecutrix to sustain a conviction, it has been vari- 
ously stated that it must be most clear and convine- 
ing,®® or that it must be scrutinized carefully, or rig- 
idly,? or most closely,? or with more than ordinary 
care,* or specially,’ or with all remote and near cir- 
cumstances and probabilities.© Although the mere 
fact that the prosecutrix contradicted herself in her 
testimony as to minor matters has been held not to 
make conviction upon her uncorroborated testimony 
erroneous,’ such testimony should be scrutinized with 
discriminating care.. The refusal of the prosecu- 
trix to submit to a medical examination does not, as 
a matter of law, so discredit her as to require her tes- 


Mo. 277, 20 SW 461; State v. Wilcox, [a] 
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Bald charge of rape, unsup- 
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timony to be corroborated.® 


Child prosecutrix.1° Although there is authority 
that the uncorroborated testimony of the prosecutrix 
may be sufficient, although she is a young child,*? such 
testimony should be viewed with caution.” 


Where female is feeble-minded, there must be proof 
of facts and circumstances penne to corroborate 
her testimony.? 


[§ 134] (b) Under Statutes: In some states, by 
express statutory provision,’* there can be no con- 
viction of rape where the testimony of the female is 
unsupported by other evidence,*® or unless she is 
corroborated by other evidence tending to connect 
defendant with the commission of the offense.t® Un- 
der such a statute!? the testimony of the female’s 
mother need not be corroborated.+® The statute ap- 
plies to prosecutions for carnal knowledge of a fe- 
male below the age of consent.1® In other states 
the statute punishing carnal knowledge of a female 
between specified ages and of previous chaste char- 
‘acter requires that “the prosecutrix’ testimony must. 
be corroborated to sustain a conviction,?° and such 
a statute does not apply to cases of rape by foree.?* 
Although it has been held that, where the statute in 
terms applies to rape only, it does not require cor- 
roboration to convict of attempt or assault with in- 
tent to rape,? there is also authority to the contra- 
ry;*° and corroboration of the female in such eases 


12. Strand v. State, 36 Wyo. 78, 252 
1030. 


ey sets 569, Sh ae orn ee Dora and veER over eae by see Tey 
: armon v. Terr., r 6 an circumstances pointin to is i 
P 765 [overr Sowers v. Terr., 6 Okl.| guilt, is insufficient to ee the re- Ry mati isbimeaie itty st) 
436, 50 P 257]. quirement of the law that a verdict 14, Ss . 

92. Krug vy. State, 116 Nebr. 185, | must be supported by substantial evi- » See statutory provisions. 
216 NW 664; Larson v. State, 110]|dence. State v. Armijo, 25 N. M. 666, 15. Peo. v. Bills, 129 App. Div. 798, 
Nebr. 620, 194 NW 684; Roberts v.|187 P 553; State v. Hllison, 19 N. M.|114 NYS 587 (decided under Pen. Code 
State, 106 Nebr. 362, 183 NW 555; | 428, 144 P 10 § 283 [Pen. L. § 2013]). 


Force v. State, 105 Nebr. 175, 179 NW 
387; Dawson v. State, 96 Nebr. 777, 
148 NW 957; Kanert v. State, 92 Nebr. 
14, 137 SW 975; Boling v. State, 91 
Nebr. 599, 136 NW 1078; Henderson 
v. State, 85 Nebr. 444, 123 NW 459, 26 
LRANS 1149; Mott v. State, 83 Nebr. 
226, 119 NW 461; Harris v. State, 80 
Nebr. 195, 114 NW 168; Burk v. State, 
79 Nebr. 241, 112 NW 573; Fitzgerald 
v. State, 78 Nebr. 1, 110 NW _ 676; 
Sree v. State, 19 Nebr. 330, 27 NW 
234. 

93. Noonan v. State, 117 Nebr. 520, 
221 NW 434, 60 ALR 1118; Henderson 
v. State, 85 Nebr. 444, 123 NW 459, 26 
LRANS 1149; Younger v. State, 80 
Nebr. 201, 114 NW 170. 


94. Krug v. State, 116 Nebr. 185, 
216 NW 664; Miller v. State, 112 Nebr. 
243,199 NW 539; ChriStiancy v. State, 
106 Nebr. 822, 184 NW 948; Leedom v. 
State, 81 Nebr. 585, 116 NW 496. 

Chastity of female as element see 
supra § 18. 

95. See supra text and note 85, 

96. Williams v. State, 31 Ga. A. 
178, 120 SE 131; Atkins v. State, 29 
Ga. A. 255, 115 SE 35 [conforming to 
answers to cert questions 154 Ga. 540, 
114 SE 878]; Hamlin v. State, 27 Ga. 
A. 638, 110 SH 421; Wade v. State, 27 
Ga. A. 650, 109 SE 511; Rivers v. 
State, 8 Ga. A. 703, 70 SE 50; Scott 
v. State, 3 Ga. A. 479, 60 SE 112; Park- 
er v. State, 3 Ga. A. 336, 59 SH 823; 
Fields v. State, 2 Ga. A. 41, 58 SE 327. 

97. See supra text and note 78. 

98. State v. Armijo, 25 N. M. 666, 
187 P 558; State v. Ellison, 19 N. M. 
428,144 P10; Mares v. Terr., 10 N. M. 
770, 65 P 165. 


Sufficiency ‘of corroboration see in- 
fra § 136. 

99. Peo. v. Freeman, 244 Ill. 590, 91 
NE 708. 

1. State v. Guye, 299 Mo. 348, 252 
SW 955; State v. Goodale, 210° Mo. 
275, 109 ‘SW 9; Teel v. State, 104 Tex. 
Cr. 368, 283 SW 834; Brewer v. State, 
95 Tex. Cr. 521, 254 SW 809. 

2. Coker v. State, 83 Fla. 672, 93 
S 176. 


3. State v. McKiel, 122 Or. 504, 259 
Pe okie 


4 Blackmon v. State, 87 Tex. Cr. 
173, 220 SW 93. 


5. Blumenthal.v. State, 98 Tex. Cr. 


601, 267 SW 727; Gazley v. State, 17 
Tex. A. 267. 

6.. Blumenthal v. State, 98 Tex. Cr. 
601, 267 SW 727; Gazley v. State, 17 
big A, 267, 

Peo. v. Wademan, 38 Cal. A. 116, 
we P 791; State v. Gaimos, 53 Mont. 


118, 162 P 596. 


8. Peo. v. Wademan, 38 Cal. A. 116, 
L7b Pot. 


PS Barnett v. State, 83 Ala. 40,3 S 


10. Female under age of consent 
see supra text and notes 79-81. 


11. Peo. v. Stewart, 90 Cal. 212, 27 
P 200; State v. Lattin, 29 Conn. 389; 
Harris v. State, 27 Okl. Cr. 405, 228 
P 525; Givens v. Com., 29 Gratt. (70 
Va.) 830. 

[a] Physical examination or medi- 
cal testimony in confirmation of the 
child’s testimony is not necessary. 
State v. Lattin, 29 Conn. 389. 


16. Terr. v. Takeo Nishi, 24 Ha- 


-waii 677 (decided under Rev. L. [1915] 


§ 3903); State v. Lamberti, 200 Iowa 
1241, 206 NW 128 (decided under 
Comp. Code [1919] § 9478); Peo. v. 
Molina, 28 Porto Rico 157 (decided 
under Code Cr. Proc. § 250); Rex v. 
Hubin, 36 Man. 373, [1927] 2 DomLR 
593-(decided under Cr. Code § 1002). 


17. See supra text and note 16, 


18. State v. Ousley, 166 Iowa 607, 
147 NW 849. 


19. State v. Christopher, 167 Iowa 
109, 149 NW 40; Peo. v. Shaw, 158 
APP Day 146, 142 NYS 782, 30 N. Y- 

P 3 


[a] Heinous character of the crime 
of rape upon a child eight years old 
does not excuse a disregard of the 
rules of evidence, of he denial of due 


process of law. v. Shaw, 158 
App. Div. 146, 142 Ns 782, 30 N. Y. 
Cr.) 185 

20. Se statutory provisions; and 
Jones v. State, 155 Miss. 335, 124 S 
368; Bledsoe v. State, 135 Tenn. 143, 
185 SW 10738. 

21. McLaurin vy. State, 129 Miss. 


362, 92 S 289. 


22. State v. Cook, 92 Iowa 483, 61 
NW 185; State v. Montgomery, ao 
Iowa 737, 45 NW 292; State v. Gross-: 
heim, 79 Towa 75, 44 NW 541; State v. 
Hatfield, 75 lowa 592, 39 NW 910 [expl. 
State v. Stowell, 60 Towa 535, 15 NW 
417 ]/s\ Peo. vy. Phillips, 204 App. Div. 
112; 197 NYS 567 [aff 235 Nw ¥.. 1679; 
139 NE 742]; Peo. v. Kirwan, 67 Hun 
652, 22 NYS 160. 


23. Jones v. State, 155 Miss. 335, 
124 S 368. 


——  —— — ———hv—SSSSSSSSSSSSSSSSSSSSSSSSSSSSsSSSSSSSSsSSSsSss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 134-136] 


is sometimes expressly required by statuta?4 
requirement of a statute as to corroboration is im- 
perative, leaving the court no discretion in the mat- 


ter.25 


[§ 185] (2) Sufficiency of Corroboration—(a) In 
Where, in the absenge of a stat- 
ute, corroboration of the prosecutrix is required to 
support a conviction,?® corroboration by other wit- 
nesses or by direct testimony as to the particular 
acts constituting the offense 1s unnecessary,?* and 
corroboration may be by means of evidence as to 
material facts or circumstances tending to support 
the female’s testimony and to identify defendant as 
The corroboration required is 


Absence of Statute. 


the guilty party.?§ 


RAPE 


The | acts.2® 


[§ 136] (b) Under Statutes. 
requiring corroboration provides that there shall be 


[52 C.J.] 1103 


Where the statute 


no conviction upon the testimony of the female “un- 


fendant.?1 


of the testimony of the prosecutrix, and not of her 


24. See statutory provisions; and 
State v. Powers, 181 Iowa 452, 164 
NW 856 (decided under Comp. Code 
[1919] § 9473). 

25. State v. Lamberti, 
1241, 206 NW 128. 


200 Iowa 


26. See supra § 133. 
27. Peo. v. Mason, 301 Ill. 370, 133 
NE 767; Peterson v. State, 116 Nebr. 


268, 216 NW 8238; Miller v. State, 112 
Nebr. 248, 199 NW 5389; Robbins v. 
State, 106 Nebr. 423, 184 NW 53; Na- 
bower v. State, 105 Nebr. 848, 182 NW 


493; Day v. State, 102 Nebr. 707, 169 
NW 261; State v. Alva, 18 N. M. 143, 
134 P 209. 


28. Ariz.—Deffenbaugh v. State, 32 
APIA 202, 200 2 27. 

Cal.—Peo. v. Pribnow, 61 Cal. A. 
Zool t= Pea oe Pee. Vv. Ah duung 2 
Cal Ay 278, So0r 29 Gs 

Colo.—Peckham y. Peo., 32 Colo. 140, 
75 BP 422, ' 

Ga.—Britt v. State, 163 Ga, 883, 137 
SE 380; Cofer v. State, 163 Ga. 878, 
137 SE 378; Smith v. State, 161 Ga. 
421, 131 SE 163. 


Ida.—State v. Vail, 47 Ida. 354, 275 


P 578; State v. Smith, 46 Ida. 8, 265 
P 666; State v. Leavitt, 44 Ida. 739, 
260 P 164; State v. Bowker, 40 Ida. 
74, 231_P 706. 

Ill.—Peo. v. Cassidy, 283 Ill. 398, 
119 NE 279. 

Ky.—McCreary v. Com., 163 Ky. 206, 
173 SW 361. 


Mo.—State v. Taylor, 320 Mo. 417, 8 
SW (2d) 29. 


Nebr.—Peterson v. State, 116 Nebr. 
268, 216 NW 823; Krug v. State, 116 
Nebr. 185, 216 NW 664; Swogger v. 
State, 115 Nebr. 621, 214 NW 70; Mil- 
ler v. State, 112 Nebr. 2438, 199 NW 
539; Bennett v. State, 111 Nebr. 552, 
196 NW 905; Darwin v. State, 107 
Nebr. 177, 185 NW 312; Robbins v. 
State, 106 Nebr. 423, 184 NW 53; Na- 
bower v. State, 105 Nebr. 848, 182 NW 
493; Kotouc v. State, 104 Nebr. 580, 
178 NW 174; Day v. State, 102 Nebr. 
707, 169 NW 261; Gammel v. State, 
101 Nebr. 532, 163 NW 854, 166 NW 
250; Dawson v. State, 96 Nebr. 777, 
148 NW 957; Kanert v. State, 92 Nebr. 
14, 137 NW 975. 


N. M.—State v. Alva, 18 N. M. 143, 
og. 4e 21095, 

[a] Linking defendant with of- 
fense essential.—Corroborative evi- 
dence, whether consisting of acts or 
admissions, must be of such a charac- 
ter as tends to prove the guilt of ac- 
cused by connecting him with the 
crime. State v. Alva, 18 N. M. 143, 
134 P 209. 

[b] Refusal to name accused.-— 
The fact that the prosecutrix refused, 
until compelled to do so, to give the 
name of any person as guilty of the 
offense is ordinarily a strong circum- 
stance to support her testimony. Lo- 
La y. State, 66 Tex. Cr. 506, 148 SW 


[ec] Corroborating circumstances 
held sufficient: (1) Generally. Peo. 
v. Rangod, 112 Cal.669, 44 P 1071; 
Britt v. State, 163 Ga. 883, 137 SH 
380; Cofer v. State, 163 Ga. 878, 1387 
SE 378; Black v. State, 119 Ga. 746, 
47 SE 370; State v. Vail, 47 Ida. 354, 
275 P-578; State v. Smith, 46 Ida. 8, 
265 P 666; State v. Leavitt, 44 Ida. 
739, 260 P 164; Peo. v. Mason, 301 
ISTO, P33 NE 67; Boyd va, Com. 219 
Ky. 62, 292 SW 478; McCreary v. 
Com., 163 Ky. 206, 1738 SW 351; Smith 


vy. Com., 83 SW 647, 26° Kyi 1229; 
State v. Taylor, 320 Mo. 417, 8 SW 
(2d)-29; State y. Compton, 317° Mo: 
Ald, 296 SW 137; State v. Smith, 


(Mo.) 237 SW 482; State v. De Witt, 
186 Mo. 61, 84 SW 956; State v. Hert, 
89 Mo. 590, 1 SW 830; Krug v. State, 
116 Nebr. 185, 216 NW 664; Swogger 
v. State, 115 Nebr. 621, 214 NW 70; 
Lanning vy. State, 109 Nebr. 467, 191 
NW 657; Wheeler vy. State, 106 Nebr. 
808, 184 NW 8838; Robbins v. State, 
106 Nebr. 428, 184 NW 538; Hanks v. 
State, 88 Nebr. 464, 129 NW 1011 [reh 
den 89 Nebr. 203, 180 NW 1037]; Loar 
v. State, 76 Nebr. 148, 107 NW 229; 
Richards y. State, 65 Nebr. 808, 91 
NW 878; George v. State, 61 Nebr. 
669, 85 NW 840; Dunn vy. State, 58 
Nebr. 807, 79 NW 719; Hammond v. 
State, 39 Nebr. 252, 58 NW 92; Fager 
v. State, 22 Nebr. 332, 35 NW 195; 
State v. Gibbs, 7 N. J. Misc. 522, 146 
A 318; State v. Ellison, 19 N. M. 428, 
144 P10; Terr. v. Edie, 6 N. M. 555, 30 
P 851; State v. Le Blane, 5 S. C. L. 
Bo 0s wtate vVeekash, 20 oS.) De 185, 130. 
NW 91, AnnCasi913D 656; Austin v. 
State, (Tex. Cr.) 18 SW (2d) 676; 
Chavez v. State, 107 Tex. Cr. 239, 296 
SW 554; McIntosh v. State, 91 Tex. 
Cr. 392, 289 SW 622; Charlies v. State, 
81 Tex. Cr. 457, 196 SW 179; Keith v. 
State, (Tex. Cr.) 56 SW 628; McIntyre 
v. State, (Tex. Cr.) 43 SW 104; State 
Vo. Blythe, 20" Utah 379, 58 P1108; 
Collins v. State, 181 Wis. 257, 194 NW 
158; Simmons v. State, 167 Wis. 36, 
166 NW 313; Hannon v. State, 70 
Wis. 448, 36 NW 1; Rex v. Bowes, 20 
Ont. L. 111, 14 OntWR 1214. (2) As 
to assault with intent to rape. State 
v. Mason, 41 Ida. 506, 239 P 783; Krug 
v. State, 116 Nebr. 185, 216 NW 664; 
Lewis v. State, 115 Nebr. 659, 214 
NW 302; Swogger v. State, 115 Nebr. 
621, 214 NW 70; Aller v. State, 114 
Nebr. 59, 205 NW 939; Dawson v. 
State, 96 Nebr. 777, 148 NW 957; Kan- 
ert v. State, 92 Nebr. 14, 1837 NW 975; 
State v. Fehr, 45 S. D. 634, 189 NW 
942. (3) Birth of a child and resem- 
blance to defendant. Smith v. State, 
161 Ga. 421, 181 SH 163. (4) Evidence 
of defendant’s threats unless his 
daughter consented to the offense and 
his admissions sustain conviction. 
Deffenbaugh v. State, 32 Ariz. 212, 257 
12 Pathe 


[d] Circumstances held insuffi- 
cient to corroborate: (1) Generally. 
State v. Bowker, 40 Ida. 74, 231 P 706; 
State v. Guye, 299 Mo.. 348, 252 SW 
955; Roberts v. State, 106 Nebr. 362, 
183 NW 555; State v. Clevenger, 27 
N. M. 466, 202 P 687; Black v. State, 


supported by other evidence,”*®° the evidence corrob- 
orative of the female must be testimony other than 
her own as to the commission of the offense by de- 
The corroborative testimony need not 
be sufficient of itself to establish accused’s guilt, but 
it need merely tend to establish his guilt.?? 
it is not necessary that the prosecutrix should be cor- 
roborated upon all the material points of her testi- 
mony,°* the female must be corroborated as to every 
essential element of the crime.*4 


Although 


There must be 


109 Tex. Cr. 2, 2 SW (2d) 459; Tway 
v. State, 7 Wyo. 74, 50 P 188. (2) Op- 
portunity. Larson v. State, 110 Nebr. 
620, 194 NW 684; Robbins v. State, 
106 Nebr. 423, 184 NW 53; Whetstone 
v. State, 99 Nebr. 469, 156 NW 1049; 
Fitzgerald v. State, 78 Nebr. 1, 110 
NW 676. (3) Birth of child. Peo. v. 
Cassidy, 283 Ill. 398, 119 NE 279; 
State v. Hobson, (Mo.) 177 SW 374. 
(4) Testimony of the prosecutrix that 
rape was repeated. Gammel vy. State, 
101 Nebr. 532, 163 NW 854, 166 NW 
250; Boling v. State, 91 Nebr. 599, 136 
NW 1078. (5) Testimony as to other 
matters. Gammel y. State, 101 Nebr. 
532, 163 NW 854, 166 NW 250. (6) A 
disclosure of the offense by the prose- 
cutrix for the first time four months 
after its occurrence. Mares v. Terr., 
10 N. M. 770, 65 P 165. (7) A. phy-si- 
cian’s testimony that it was impossi- 
ble to tell when the hymen of the 
prosecutrix was broken and whether 
sexual intercourse eaused it. State v. 
Paddock, (Mont.) 284 P 549. (8) 
Where expert medical evidence estab- 
lished the probability that a charge 
of rape preferred by a female patient 
against a physician was the result of 
hallucination while under the influ- 
ence of chloroform and ether, and 
such charge depended entirely upon 
the uncorroborated and contradicted 
testimony of the patient. State v. 
Perry, 41 W. Va. 641, 24 SW 634. 
Admissibility of complaint as cor- 
roborative evidence see supra § 90. 


29. State v. Thomas, 47 Ida. 760, 
Parks} ae verey. 


30. See statutory provisions; and 


‘supra § 134 text and note 15 


Sl. Peo. wa Caney, 223.) Nese OO 
mem, 119 NE 83; Peo. v. Countryman, 
201 App. Div. 805, 195 NYS 728; Peo. 
v. Abraitis, 189 App. Div. 312, 178 
NYS 255; Peo. v. Murray, 183 App. 
Py 468,170 NYS 87/3.) 36) IN.) yo Cr: 


[a] Female’s complaint.—Evidence 
of prompt disclosure or complaint by 
the female is not other testimony cor- 
roborative of her evidence as to the 
commission of the offense by defend- 
ant. Peo. v. Carey, 223 N. Y. 519 mem, 
119 NE 83; Peo. v. Countryman, 2/01 
App. Div. 805, 195 NYS 728; Peo. v. 
Abraitis, 189 App. Div. 312, 178 NYS 
255; Peo. v. Murray, 183 App. Div. 
46857170 IN¥S 873, 36 No ¥. Cri 53a 
Peo. v. Shaw, 158 App. Div. 146, 142 
INDSE 82, OOM Nein CaS ae 


Admissibility of complaint gener- 
ally see supra § 90. 


32. Peo. v. Haskall, 125 Misc. 628, 
210 NYS 3387 [aff 215 App. Div. 795, 
213 NYS 878]. 


33. Peo. v. Terwilliger, 74 Hun 310, 
ee 674 [aff 142 N. Y. 629, 37 NE 


34. Peo. v. Deitsch, 237 N. Y. 300, 
142 NE 670; Peo. v. Downs, 236 N. Y. 
306, 140 NE 706; Peo. v. Page, 162 N. 
We (272, 56" NP 750, 14 Nw Yo Crecokos 
Peo. v. Brehm, 218 App. Div. 266, 218 
NYS 469; Peo. v. Lammes, 208 App. 
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corroborating evidence fairly tending to prove that 
the crime was committed, and that it was committed 
The corroborating evidence need 
not include testimony of an eyewitness of the act 
itself, or extend to everything said or done;*° it 
Under such a stat- 
ute the corroboration may be by circumstantial evi- 
dence,?* and it is sufficient if it affords proof of cir- 
cumstances legitimately tending to show existence of 
Under a statute precluding 
conviction unless the female is corroborated by other 
evidence tending to convict defendant with the com- 
mission of the offense,*® the word 
means testimony of some substantial fact or cir- 
cumstance independent of the statement of the 
There must be corroborating evi- 


by defendant.*°® 


need ‘not be positive or direct.®* 


the material facts.°° 


prosecutrix.*+ 


Div., 533,203 NYS 736; Peo. 
tryman, 201 App. Div. 805, 195 NYS 
728; Peo. v. Elston, 186 App. Div. 224, 
174 NYS 1; Peo. v. Shaw, 158 App. 
Div. 146, 142 NYS U8 2..d0sNE Wer, 1 So) 
Peo. v. "Doyle, 158 App. Div.y3i5 142 
NYS 884, 30 N. Y. Cr. 174; Peo. v. Fa- 
rina, 134 App. Div. 110, 118 NYS 817; 
Peo. v. Haskall, 125 Mise. 628, 210 
NYS 337 [aff 915 App. Div. 195, 213 
NYS 878]. 


35. Peo. vy. Deitsch, 237 N. Y. 300, 
142 NE 670; Peo. v. Downs, 236 N. 
Y. 306, 140 NE 706; Peo. v. Taleisnik, 
225 N. Y. 489, 122 NE 615; Peo. v. 
Brehm, 218 App. Div. 266, "218 NYS 
469; Peo. v. Shaw, 158 App. Div. 146, 
142 NYS %O2;.80 NewY. Gr. 855 1 Peo. wi. 
Farina, 134 "App. Div. 110, 118 NYS 
817; Peo. v. Terwilliger, 74 Hun 310, 
96 NYS 674 [aff 142 N. Y. 629, 37 NE 
565]; Peo. v. Haskall, 125 Misc. 628, 
210 NYS 337 [aff 215 App. Div. 195, 
213 NYS 878]. 


“The corroborative evidence, wheth- 
er consisting of acts or admissions, 
must at least be of such a character 
and quality as tends to prove the guilt 
of the accused by connecting him 
with the crime.” Peo. v. Page, 162 N. 
Y. 272, 274, 56 NE 750. 


[a] Measure of corroboration re- 
quired in rape cases by statute is 
more than that demanded by a stat- 
ute, respecting confessions, under 
which the supporting evidence need 
not connect, or tend to connect, de- 
fendant with the crime. Peo. v. Tal- 
Siete 225 N. Y. 489, 122 NE 615. 


Peo. v. Adams, 
166 "16 NYS 361. 


37. Peo. w. Countryman, 201 App. 
Div. 805, 195 NYS 728; Peo. v. Elston, 
186 App. Div. 224, 174 NYS 1. 


38. Peo. v. Elston, 186 App. Div. 
224,174 NYS 1; Peo. v. De Nigris, 157 
App. Div. 798, 142 NYS 620,130 N. Y. 
Cr. 197; Peo. v. Grauer, 12 "App. Div. 
464, 42 NYS 721; Peo, v. Haskall, 125 
Misc. 628, 210 NYS 337 [aff 215 ‘App. 
Div. 795, 213 NYS 878]. 


[a] Corroboration held sufficient: 
(1) Generally. Peo. v. Speeks, 173 
App. Div. 440, 159 NYS 308; Peo. v. 
De Nigris, 157 App. Div. 798, 142 NYS 
620, 30 N. Y. Cr. 197; Peo. v. Biglizen, 
112 App. Div. 225, 98 NYS 361 [aff 185 
N. Y. 616, 78 NE 1108]; Peo. v. Hos- 
mer, 66 App. Div. 616, 72 NYS 480; 
Peo. v. Terwilliger, 74 Hun 310, 26 
NYS 674 [aff 142 N. Y. 629, 37 NE 
565]; Peo. v. McKeon, 64 Hun 504, 19 
NYS 486; Peo. v. Morris, 58 Hun 609 
mem, 12 NYS 492 mem; Peo. v. Cul- 
len, 53 Hun 629, 1 Silv. Sup. 424, 5 
NYS 886. (2) As to the identity of 
defendant. Peo. v. Deitsch, 237 N. Y. 
300, 142 NE 670. (3) Testimony of 
physician. Peo. v. Crowley, 102 N. 
Y. 234, 6 NE 384, 4 N. Y. Cr. 168. (4) 
Accused’s begging that matter be set- 
tled. Peo. v. Brehm, 218 App. Div. 


v. Coun- 


72 App. Div. 


RAPE 


support.*® 


“eorroboration” 


denece.*® 


266, 218 NYS 469. (5) Testimony by 
a companion of the prosecutrix that 
she saw defendant strike the prosecu- 
trix and knock her down, and then 
bend over her, when the witness ran 
for help, is sufficient to support the 
testimony of the prosecutrix, showing 
the acts and language by defendant 
when he knocked her down, indicating 
his design, concerning which acts and 
language the other .witness was not 
questioned by either the prosecution 
or the defense. Peo. v. Phillips, 204 
App. Div. 112,-197 NYS 567 [aff 235 
Nesy. 0579) 139° NE 7429" 


[b] Corroboration held insuffi- 
cient: (1) Generally. Peo. v. Downs, 
236 N. Y. 306, 140 NE 706; Peo. v. 


Page, 162 N. Y. 272, 56 NE 750, 14 
N.Y. Cre513;* Peo. v. Countryman, 
201 App. Div. 805, 195 NYS 728; Peo. 
v. Simone, 180 App. Div. 555, 167 
NYS 678; Peo. v. Doyle, 158 App. Div. 
311) M4AZMINYSAS84. 5 SOUIN ce Ye FOr 74: 
Peo. v. Shaw, 158 App. Div. 146, 142 
INDYISI 78.256 (SiO INE AY Ore tl Sie ELE OReny 
Seaman, 152 App. Div. 495, 137 NYS 
294,.28 N. Y. Cr, 141; Peo. v. Kline, 
152 App. Div. 438, 137 NYS 296, 28 
N. Y. Cr. 156; Peo. v. Green, 103 App. 
Div. 79, 92 NYS 508; Peo. v. Robert- 
son, 88 App. Div. 198, 84 NYS 401; 
Peo. v. Haischer, 81 App. Div. 559, 
81 NYS 79; Peo. v. Butler, 55 App. 
Div. 361, 66 NYS 851. (2) Oppor- 
tunity. Peo. v. Deitsch, 205 App. Div. 
446, 199 NYS 582 [aff 237 N. Y. 300, 
142 NE 670]; Peo. v. Shaw, 158 App. 
Div. 146, 142. NYS 782, 30 N. Y. Cr. 
185; Peo. v. Cole, 134 App. Div. 759, 
119 NYS 259. (3) Absence of hymen 
day after alleged statutory rape and 
opportunity. Peo. v. Brehm, 218 App. 
Div. 266, 218 NYS 469. (4) Birth of 
a child more than a year after the 
date of alleged offense. REO; he Ve 
Palmer, 205 App. Div. 810, 200 NYS 
837. (5) Birth of a child which could 
not have been the result of inter- 
course on the day testified to. Peo. 
v. Farina, 1384 App. Div. 110, 118 NYS 
817. (6) That defendant was “keep- 
ing company” with complainant, and 
was at the place where the alleged 
offense is stated to have taken place. 
Peo. v. Abraitis, 189 App. Div. 312, 
178 NYS 255. (7) Admissions by de- 
fendant in relation to the prosecu, 
trix’ condition when accused of caus- 
ing her pregnancy, where, as a mat- 
ter of law, her condition could not 
have been due to intercourse on the 
day testified to. Peo. v. Farina, 134 
App. Div. 110, 118 NYS 817. 

39. Peo. v. Countryman, 201 App. 
Div. 805, 195 NYS 728; Peo. v. Elston, 
186 App. Div. 224, 174 NYS 1. 

40. See statutory provisions; 
supra § 134 text and note 16. 

41. State v. Stewart, 52 Wash. 61, 
100 P 153, 17 AnnCas 411, 

42. State v. Steele, (Iowa) 228 
NW 75; State v. Greiner, 203 Iowa 


and 


[§ 136 


dence tending to connect defendant with the com- 
mission of the crime ;*? 
mission of the offense by some one may be proved 
by the testimony of the prosecutrix alone.** 
law prescribes no standard for the strength of the 
corroborating evidence.*+ 
dence must be something more than a mere colorable 
It is sufficient if the corroborating evi- 
dence tends to strengthen and corroborate the prose- 
cutrix in connecting defendant with the commission 
of the offense,*® and there is a failure to corroborate 
the prosecutrix if there is no evidence legitimately 
having that effect.*7 
quired corroboration may be by circumstantial evi- 
Where a statute requires corroboration in 


but the fact of the com- 
The 


The corroborative evi- 


Under such a statute the re- 


248, 212 NW 465; State v. Mueller, 
202 Iowa 1067, 208 NW 360; State v. 
Kessler, 189 Iowa 567, 178 NW 513; 
State v. Geier, 184 Iowa 874, 167 NW 


186; State v. Robinson, 170 Iowa 267, 
152 NW 590; State v. Hetland, 141 
Iowa 524, 119 NW 961, 18 AnnCas 
899; State v. Ralston, 139 Iowa 44, 
116 NW 1058; State v. Waters, 132 
Iowa 481, 109 NW 1013; State v. Mc- 
Laughlin, 44 Iowa 82; Peo. v. Rodri- 
guez, 22 Porto Rico 98; Peo. v. De 


Jesus,’ 18 Porto Rico’ 5754 “Peo. -v. 
Maldonado, 17 Porto Rico 22; State vy. 
Stewart, 52' Wash. 61, 100 P 1538, 17 
AnnCas 411. 


43. State v. Greiner, 203 Iowa 248, 
212 NW 465; State v. Speck, 202 Iowa 
732, 210 NW 913; State v. Mueller, 
202’ Iowa 1067, 208 NW 360; State v. 
West, 197 Iowa 789, 198 NW 108, 192 
NW 368: State v. Kessler, 189 Iowa 
567, 178 NW 513; State v. Geier, 184 
Towa 874, 167 NW 186; State v. Rob- 
inson, 170 Iowa 267, 152 NW. 590; 
State v. Ralston, 139 Iowa 44, 116 
NW ‘1058. 


44. State v. Powers, 181 Iowa 452, 
164: NW 856. 


45. State v. Gibson, 64 Wash. 131, 
116 P 872. 


46. State v. O’Meara, 190 Iowa 613, 
177 NW 563; State v. Ralston, 139 
Iowa 44, 116 NW 1058; State v. 
French, 96 Iowa 255, 65 Nw 15 6. 


47, ‘State v. John, 188 Iowa 494, 
176 NW 280; State v. Powers, 181. 
Iowa 452, 164 NW 856. ; 


48. State v. Taylor, 196 Iowa 1015, 
192 NW 294; State v. Sefrit, 82 Wash. 
520, 144 P 725; State v. Stewart, 52 
Wash. 61, 100 P 153, 17 AnnCas 411, 


[a] Corroboration held sufficient: 
(1) Generally. -State v. Mayer, 204 
Iowa 118, 214 NW 710; State v. El- 
lington, 300 Iowa 636, 204 NW 307; 
State v. Ellington, 200 Iowa 636, 200 
NW 494; State v. West, 197 Towa 
789, 198 NW 108, 191 NW 368; State 
Wa Chapman, 198" Iowa 1206, 197 NW 


923; State v. Taylor, 196 Iowa 1015, 
192 NW 294; State v. West, (lowa) 
191 NW 368; State v. O'Meara, 190 


Iowa 613, 177 NW 563; State vy. Her- 
rington, 147 Lowa 636, 126 NW 772; 
State v. Hetland, 141 Iowa 524, 119 
NW 961, -18 AnnCas 899; State v. 
Ralston, 139 Iowa 44, 116 NW 1058; 
State v. McCausland, 137 Iowa 354, 
113 NW 852; State v. Johnson, 133 
Iowa 88, 110 NE 170; State v. Stevens, 
133 Iowa 684, 110 NW 1037; .State v. 
Waters, 132 Towa 481, 109 NW 10138; 
State y. Crouch, 130 Iowa 478, 107 
NW 173; State v. Norris, 127 ‘lowa 
683, 104 "NW 282; State v. Cook, 92 
Towa 483, 61 NW 185; State v. Sige, 
86 Iowa 746, 53 NW 261; State ‘v. 
Watson, 81 ‘Towa 380, 46 NW 868; 
State v. Mitchell, 68 Iowa 116, 26 NW 
44; State v. Comstock, 46 Iowa 265; 
State’ v. Holcomb, 73 Wash. 052, 132 


a ee es RCL a La 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 136-137] 


prosecutions for the offense upon a chaste female 
between specified ages,+® the term “corroboration” 
means to strengthen, to support, or to confirm her 
testimony with respect to the main fact or corpus 
delicti by evidence-other than her own.°° 
such a statute she need not be corroborated as to each 
and all the essential elements of the crime charged, 
but only as to the act of sexual intercourse.®! 
statutory provision is satisfied by any corroborative 
testimony fairly tending to show guilt or establish- 
ing the credibility of the prosecutrix;®? the corrob- 
orative evidence need not be in itself sufficient to 
convict, but may be merely supporting testimony.®® 
Under a statute requiring corroboration of a child 


P 416; 
292, 119 P hous” Peo. vs lupin,” 36 
Man. 373, [1927] 9 DomLR 593; Eather 
Wa eECve x 19 Austr. C. L. R. 409. (2) 
Intentional creation of opportuni- 
ty. State v. Hatcher, 201 Iowa 936, 
208 NW 307;, State v. West, 197 
Iowa 789, 198 NW 103, 191 NW 368. 
(3) Evidence furnished by defendant. 
State v. West, 197 Iowa 789, 198 NW 
103, 191 NW 368. (4) Admissions of 
accused. State v. Geier, 184 Iowa 
874, 167 NW 186; State v. Haugh, 156 
Iowa 639, 1837 NW 917; State v. For- 
sythe, 99 Iowa 1, 68 NW 446; State 
vw. Cassidy, 85 Iowa 245, 52 NW. 1. 
(5) Admission by accused, together 
with written promise to pay certain 
sum to her for injury inflicted. State 
v. McPursley, 144 Iowa 414, 121 NW 
1031, 122 NW _ 930. (6) Confession 
of accused. Peo. vy. De Jesus, 18 
Porto Rico 575. (7) Denials of one 
accused of assault with intent to 
rape, that he used any force, afford- 
ing an inference that he attempted 
intercourse with prosecutrix. State 
v. Hetland, 141 Iowa 524, 119 NW 961, 
18 AnnCas 899. (8) Where there is 
other corroborating evidence connect- 
ing accused with the commission of a 
rape, and there is evidence of flight, 
the latter may be considered as fur- 


nishing additional corroboration. 
State v. Ralston, 139 Iowa 44, 116 
NW 1058. (9) Flight. State v. Het- 


land, 141 Iowa 524, 119 NW 961, 18 
AnnCas 399. 


{b] Corroboration held  insuffi- 
cient: (1) Generally. State v. Prit- 
chard, 204 Iowa 417, 215 NW 256; 
State v. Greiner, 203 Iowa 248, 212 
NW 465; State v. Hatcher, 201 Iowa 
936, 208 NW 207; State v. Lamberti, 
200 Iowa 1241, 206 NW 128; State v. 
Smith, 194 Iowa 639, 190 NW 27; 
State v. Powers, 181 Iowa 452, 164 
NW 856; State y. Sells, 145 Iowa 
675, 124 NW 776; State v. Egbert, 
125 Iowa 443, 101 NW 191; State v. 
Kunhi, 119 lowa 461, 98 NW 342; 
State v. Wheeler, 116 Iowa 212, 89 
NW 978, 93 AmSR 236; State v. 
Chapman, 88 Iowa 254, 55 NW 489; 
State v. Stowell, 60 Iowa 535, 15 NW 
417; State v. Raymond, 69 Wash. 98, 
124 P 495; State v. Roberts, 66 Wash. 
5038, 119 P 836; State v. Gibson, 64 
Wash. 131, 116 P 872; State v. Mc- 
Cool, 53 Wash. 486, 102 P 422, 132 
AmSR 1089; Rex v. Brown, (N. S.) 
[1928] 3 DomLR 214. (2) Mere op- 
portunity. State v. Brundidge, 204 
Iowa 111, 214 NW 569; State v. West, 
197 Iowa 789, 198 NW LOS 1 91! NW 


368; State v. West, (Iowa) 191 NW 
368; State v. Smith, 194 Iowa 639, 
190 NW 27; State v. John, 188 Iowa 


494, 176 NW 280; State v. Gibson, 64 
Wash. 131, 116 P 872. (3) Birth of 
child. State v. Steele, (lowa) 228 
NW 75. (4) Birth of child August 
25 when offense took place the middle 
of the previous September. State v. 
Smith, 194 Iowa 639, 190 NW 27. (5) 
That the prosecutrix made complaint 
immediately after the crime. Terr. 


"State v. Workman, 66 Wash.|v. Takeo Nishi, 
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required,°® 
Under 


The 


24 Hawaii 677; State 
v. Stewart, 52 Wash. 61, 100 P 153, 17 
AnnCas 411. 


49. See statutory provisions; 
supra § 134 text and note 20. 

50. Jones v. State, 155 Miss. 335, 
124 S 368. 

51. Hollins vy. State, 128 Miss, 119, 
90 S 680. 

52. Bledsoe v. State, 135 Tenn. 1438, 
185 SW 10738. 


and 


53. Bledsoe vy. State, supra. 
[a] Evidence held to corroborate 
female: (1) Generally. Bardwell v. 


State,-155 Miss, 711, 125 S 85; Fair- 
ley v. State, 152 Miss. 656, 120 S 747; 
Grogan y. State, 151 Miss. 652, 118 S 
627; Golding v. State, 144 Miss. 298, 
109 S 7381. (2) Defendant’s admis- 
sions. Jones v. State, 155 Miss. 335, 
124 S 368. 


54. See statutory provisions. 


55. Rex v. Whistnant, (Alta.) 8 
DomLR 468, 22 WestLR 762. 


56. See Criminal Law §§ 2000- 
2614. 
57. See cases infra this section; 


and §§ 138-164. 


58. See Criminal Law §§ 2112- 


2193; and cases infra this note. 


[a] Thus: (1) Scope of cross- 
examination is largely within trial 
court’s discretion. Burleson v. State, 
22 Ala. A. 526,117 S 500. (2) It was 
not error for the court to allow the 
prosecutrix, after she had_ stated 
facts brought out on cross-examina- 
tion by the defense to show consent, 
to be questioned in rebuttal by the 
state as to whether or not she con- 
sented to the sexual intercourse with 
defendant. Jones v. State, 104 Ala. 
80,16 S 135. (8) Where the prosecu- 
trix stated the substance of the vul- 
gar language used by defendant in 
making his assault upon her, and an- 
other witness stated the exact words, 
and the court refused to compel the 
prosecutrix to state the exact words, 
it was ‘held no error. State v. Hat- 
field, 72 Mo. 518. (4) Refusal in a 
statutory rape case to permit defend- 
ant to testify that he demanded physi- 
eal examination of the prosecutrix at 
a preliminary examination does not 
violate any of his substantial rights. 
State v. Hilton, 119 Or. 441, 249 P 
1108. 


59. See Criminal Law §§ 2179- 
2193; and cases infra this note. 


[a] Thus: (1) it is not reversible 
error for the court after. examination 
of the evidence, and after the argu- 
ment on both sides is closed, to per- 
mit the prosecution to prove where 
the offense was committed. Harker 
v. State, 8 Blackf. (Ind.) 540. .(2) It 
is not an abuse of discretion for the 
court to permit the prosecution, after 
both parties have rested, to recall the 
prosecutrix to testify that defendant 
never had sexual intercourse with 
her with her consent, especially where 


(52 C.J.) 1105. 


of tender years not understanding the nature of an 
oath,°* the testimony of another child of such tender 
years is insufficient to constitute the corroboration 


[§ 137] ©. Trial—l. Conduct of Trial in General. 
The rules: governing the trial of criminal cases gen- 
erally®° ‘apply in prosecutions for rape or for attempt 
or assault with intent to rape,°? including the rules 
governing the reception of evidence,°® the order of 
proof,®® compelling the calling of witnesses,®® ob- 
jections to evidence and motions to strike out,®1 the 
remarks and conduct of the judge,°? argument and 
conduct of counsel,** custody and conduct of the 


defendant has testified that he had 
a few days before the alleged rape 
was committed. State v. Case, 96 © 
Iowa 264, 65 NW 149. (3) It is not 
necessary that a woman who has 
been. criminally assaulted should first 
be examined on an indictment against 
her assailant, before corroborative 
evidence can be introduced. Proctor 
v. Com., 20 SW 213, 14 KyL 248. 


60. See Criminal Law §§ 2132-— 
2141; and cases infra this note. 

_[a] Thus: (i) Where the prin- 
cipal contest is over the age of the 
prosecutrix, the prosecuting attor- 
ney has no right to refuse to call as 
a witness one of two persons present 
at her birth because the testimony 
of such person will contradict that 
of the other witnesses for the prose- 
cution. Peo, v. Etter, 81 Mich. 570, 
45 NW 1109. (2) And the prosecut- 
ing attorney should call as a witness 
a physician who examined the person 
of the prosecutrix after the alleged 
rape. Donaldson v. Com., 95 Pa. 21. 
(3) But where the prosecutrix was 
defendant’s eight-year-old sister, it 
was held that the court’s refusal to 
compel the state to make her its wit- 
ness was not error. Bozeman vy. 
State, 34 Tex. Cr. 503, 31 SW 389. 


61. See Criminal Law §§ 2194~ 
2220; and State v. Steffens, 116 lowa 
224 "39 NW 974 (evidence of young 
prosecutrix held not subject to be 
stricken because of claimed dictation 
by parent); Peo. v. Moore, 86 Mich. 
134, 48 NW 693 (insufficient objec- 
tion to evidence); Turney v. State, 
8 Sm, & M. (Miss.) 104, 47 AmD 74 
(evidence admissible in part). 


62. See Criminal Law §§ 2093-— 
2110; and Senior vy. State, 97 Ga. 185, 
22 SE 404; Shirwin v. Peo., 69 Ill. 55; 
State v. Philpot, 97 lowa 365, 66 NW 
730; State v. Hatfield, 75 Iowa 592, 
39 NW 910; State vy. Donovan, 61 
Iowa 869, 16 NW 206. 


63. See Criminal Law §§ 2221— 
2271; and cases infra this note. 
[a] Thus: (1) Generally. Peo. v 


Duncan, 104 Mich. 460, 62 NW 556; 
State v. Robertson, 26 8. C. 117, 1 SH 
443; Thompson y. State, 33 Tex. Cr. 
472, 26 SW 987; Exon v. State, 33 
Tex. Cr. 461, 26 SW 1088. (2) Where 
the prosecutrix identified defendant 
as her assailant, the fact that the 
prosecuting attorney pointed him out 
to her before she was asked whether 
she could see him in the court room 
is not such misconduct as to require 
reversal of a conviction, although it 
may weaken the credit to be given 
her testimony. State v. Blunt, 59 
Iowa 468, 18 NW 427. (38) A convic- 
tion of assault with intent to rape 
will not be reversed because the 
prosecuting attorney offered to show 
that defendant on several occasions 
before the commission of the offense 
charged had committed similar acts, 
where the court refused to permit 
‘him to do so. Peo: vy. Ricketts, 108 
Mich. 584, 66 NW 488. (4) But where, 
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jury,°*-and conduct, remarks, and applause of by- 
Since a charge of rape upon a female 
below the age of consent frequently produces preju- 
dice, the prosecution must be conducted with serupu- 
lous fairness to avoid the possibility of adding other 
On such a trial defendant should be 
given the full measure of every legal right in an 
endeavor to maintain his innocence.®* 


Ordering examination of prosecutrix. 
there is some authority to the contrary,°* it has been 
held that a court has inherent power, on motion of 
defendant, to order a physician to make a physical 
Too, it has been 
held that the granting or refusal of an order for a 
physical examination of the prosecutrix is a matter 
within the discretion of the trial court,’® which will 
not be reversed except for a manifest abuse of such 
Thus, where the evidence to establish 


standers.°® 


prejudice.°® 


examination of the prosecutrix.®® 


discretion.71 


on a trial for rape, the prosecuting 
attorney, on cross-examination, asked 
defendant “if, on the day succeeding 
that on which it was alleged he com- 
mitted the crime, he did not go to the 
residence of one B. and there finding 
Miss B. the daughter of B. alone, 
did not attempt to drag her to a 
lounge,” etc., and then stated to the 
court, in the presence of the jury, 
“We intend to follow this matter up 
and show that he went right over to 
B.’s, and there tried to kiss and hug 
Miss B. and drag her to the lounge,” 
Miss B. having been summoned as a 
witness by the state, and being then 
present in court, it was held that 
such conduct of the prosecuting at- 
torney was unwarranted and prejudi- 
cial to accused. Leahy v. State, 31 
Nebr. 566, 48 NW 390. C5) feline fay 
prosecution for rape, the act of coun- 
sel for the state in kissing, in the 
presence of the jury, a child born to 
prosecutrix, had no tendency to prove 
that defendant was the father of the 
child—the point in controversy—or 
that counsel thought so, and as evi- 
dence was clearly immaterial. State 
v. Danforth, 73 N. H. 215, 60 A 839, 
111 AmSR 600. 


64. See Criminal Law §§ 2518- 
2570; and Peo. v. Cullen, 1 Silv. Sup. 
424, 5 NYS 886; Mitchell v. Com., 89 
Va. 826, 17 SE 480. 


65. See Criminal Law § 2059; and 
State v. Dusenberry, 112 Mo. 277, 20 
Sw 461; Brake v. State, 4 Baxt. 
(Tenn.) 361; Rodgers v. State, 30 
Tex. A. 510, 17 SW 1077 (permitting 
relative of young female to sit by her 
during ‘her examination as witness is 
proper where the relative heeds warn- 
ing of court not to speak to witness). 


66. State v. Davis, (Mo.) 190 SW 
297. 
67. Peo. v. Burrows, 27 Cal. A. 428, 


150 P 382. 


68. McGuff v. State, 88 Ala. 147, 
151, 7S 35,16 AmSR 25; State v. Allen, 
128 Wash. 217, 220, 222 P 502. See 
also State v. Armstrong, 87 Wash. 
275, 151 P 775 (where court refused 
to decide if trial court has power to 
order examination in any case, but 
decided that it was no abuse of dis- 
eretion to refuse to order examina- 
tion of female for pregnancy, since 
that fact could not disprove the 
charge against defendant). 


“We do not doubt the correctness 
of the court’s ruling in refusing to 
compel the infant to submit to an ex- 
amination of her person by medical 
experts, on motion of the defendant 
made at the trial. Such a practice 
has never prevailed in this State, and 
if adopted as matter of right in all 
cases of prosecution for rape, the 


“440, 172 
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eral. 
Although 


temptation to its abuse would be so 
great that it might be perverted into 
an engine of oppression to deter 
many modest and virtuous females 
from testifying in open court against 
the perpetration of one of the most 


barbarous and detestable of all 
erimes., *% /. There are many . e 
decisions, made in modern civil ac- 


tions for physical injuries, where the 
courts, in proper cases, have com- 
pelled the plaintiff, or injured person, 
to submit his person to the inspection 
of experts, in order to ascertain 
the nature and extent of such inju- 
ries. The authority and sound- 
ness of these cases need not be chal- 
lenged, although some courts in this 
country have declined to follow them. 
They are cases where the court had 
jurisdiction of the parties to a liti- 
gated case pending before it, who 
were invoking the assistance of its 
arm in aid of their civil rights. In 


this case, the witness is no party to. 


any civil suit. but has been sum- 
moned at the instance of the State, to 
testify in a criminal prosecution 
against an alleged violator of the 
law.” McGuff v. State, supra [quot 
State v. Allen, supra]. 


69. Peo. v. Preston, 19 Cal. A. 675, 
127 P 660. 


70. Harkins y. State, 14 Okl. 
P 469; Walker v. State, 12 
Ok1Criolt9 1538. 2090 pnisee also 
McGuff v. State, 88 Ala. 147, 153, 7 
S 35, 16 AmSR 25 [quot State v. Al- 
len, £28 Wash. 217, 222, 222 P 502] 
(‘It may be well doubted, in cases 
of rape, and cognate offenses, wheth- 
er the court has the power to make 
an order compelling the inspection of 
the private person of a prosecutrix, 
in the event of her refusal to submit 
to such examination. If such right 
exists at all, we should hold it to be 
a matter of judicial discretion with 
the trial court, to be exercised only 
in cases of extreme necessity, and not 
a subject of review on appeal to this 
court’). 


71. Harkins v. State, 14 Okl. 
440, 172 P 469: Walker v. State, 12 
OKT Cry £79, 1b38:-k 2097 


72. Walker v. State, 
73. 
831. 


Cr 


Cx. 


supra. 
State v. Pucca, 20 Del. 71, 55 


[a] Thus, where, on a prosecution 
for using a female child of the age 
of twelve years for the purpose of 
sexual intercourse, a police surgeon, 
on behalf of the state, made an ex- 
amination of the child, and found her 
condition to be not inconsistent with 
her statements as to defendant ‘hay- 
ing had intercourse with her, it was 
held that the court, on defendant’s 
motion, would order an examination 


[§§ 137-138 


the corpus delicti was inconclusive, it was held an 
abuse of discretion to refuse to order an examination 
on defendant’s motion.*? 
female may be ordered on motion of defendant in 
order to rebut expert testimony- for the prosecution 
indicating that defendant had intercourse with her.** 


[§ 138] 2. Election between Acts**—a. In Gen- 
Although it has been held that, in a prosecu- 
tion of an indictment for rape, the introduction of 
testimony as to prior attempts does not require an 
election by the state of the act on which it seeks to 
rely for conviction,’® it is generally held that, where 
the indictment charges but a single act and two or 
more are disclosed by the evidence, the prosecution 
should be compelled, on motion of defendant, to elect 
on which one it will rely.*® 
indictment contains severdl counts, the court may 
in its discretion refuse to compel the prosecution to 


An examination of the 


Where, however, the 


of the child by a competent physi- 
cian, and under such circumstances 
as would insure entire fairness, de- 
fendant contending that such exami- 
nation would show her incapable 
physically of sexual _ intercourse. 
State v. Pucca, 20 Del. 71, 55 A 831. 


74. Election generally see Crimi- 
nal Law §§ 2168-2178; Indictments 
and Informations §§ 357-364. 


75. State v. Scott, 172 Mo. 536, 72 
Sw 897. 
76. Cal.—Peo. v. Williams, 133 Cal. 


165,65". «323: Peo: ve (Castrowetas 
Cal. 11, 65 P 13; Peo. v. Mancuso, 23 
Cal. A. 146, 137 P 278. 


Colo.—Schuette v. Peo., 33 Colo. 
325, 80 P 890. ° 

Ida.—State v. Lancaster, 10 Ida. 
410% (T8RPP Lost 

Ind.—Johnson y. State, 189 Ind. 


597, 128 NE 693. 


Iowa.—State v. Toland, 198 Iowa 
984, 200 NW 229; State v. Dean, 148 
Iowa 566, 126 NW 692; State v. King, 
117 Iowa 484, 91 NW 768; State v. 
Brown, 58 Iowa 298, 12 NW 318. 


Kan.—State v. Bonsor, 49 Kan. 758, 
SIS PSG. 

Me.—State v. Acheson, 91 Me. 240, 
39 A 570. 

Minn.—State v. 
128,47 NW 541. 


N. Y.—Peo. v. Flaherty, 162 N. Y. 
532, 87 NEI 73% 


N. C.—State v. 
679, 10 SE 457. 


Okl1,—Cooper 
217,.238 P5038; 


Masteller, 45 Minn. 


Parish, 104. N; Jc: 


v.. State, 31) Ok], Cri 
Pope v. State, 24 OkL 
Cr, 213, 217 P 498; Carter v. State, 
24 Okl.Cr. 1,. 215 P 440; (Petty v, 
State, 11 Okl.:Cr. 646, 150 Pp 91; Mon- 
ae Vv. State, 11 Oki. Cr. 376, 145 P 


Tenn.—Jamison vy. State, 117 Tenn. 
58, 94 SW 675 


eee tetison v. State, 
Cry 2912) S819 WW iG) al 2s 
State, 90 Tex. Cr. 467, 235 SW 905; 
Keck y. State, 90 Tex. Gr. 206, 234 SW 
396 [cit Cyc]; Mora vy. State, 74 Tex, 
Cr. 26,167 SW 344; Scott v. State, 73 
Tex. Cr. 622, 166 Sw 729; Ulmer v. 
State, 71 Tex. Cr. 579, 160 SW 1188; 
Bader v. State, 57 Tex. On RE 122 
SW 555; Powell v. State, 47 Tex. Cr 
155, 82 Sw 516, 122 AmSR 683; Stone 
v. State, 45 Tex. Cr. Ou, yas Sw 956; 
Price v. State, 44 Tex. Cr. 304, 70 Sw 
966; Batchelor v. State, 41 Tex. Cr. 
501, 55 SW 491, 96 AmSR (fal 


110 Tex. 
Crosslin y. 


Utah.—State y. Hilberg, 22 Utah 
27, 6L" PL 215. 
Wash.—State _v. Workman, 66 


Wash. 292, 119 P 751, 


a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a“ 


§§ 138-140] 


elect between them, if defendant will not be preju- 
diced,*7 and where an indictment charges in one count 
an assault and battery and rape, the state cannot be 
compelled to elect between the assault and battery 
and the rape.?® An election to rely on the commis- 
sion of the offense on a specified date’® or between 
specified dates®® is sufficient. When evidence is in- 
troduced tending directly to the proof of one act 
and for the purpose of procuring a conviction upon 
it, an election is regarded as made of that act,®! and 
it has been held that the prosecution will not be per- 
mitted to abandon an act so elected.8* Too, it has 
been held that, where a defendant is indicted for 
rape, and on a separate count for assault with intent 
to ravish, and an election is made by the prosecution 
at defendant’s request to go to trial on the great- 
er charge, the court will not permit a conviction of a 
simple assault or for the less offense.8* When an 
election is made, the court should exclude from con- 
sideration by the jury all testimony with reference 
to other acts, which does not tend directly to prove 
the particular act relied on;8* but other acts tend- 
ing directly to prove the act relied on may be con- 
sidered.S> Where the court limits the jury to the 
act specified in the indictment, it is proper to refuse 
defendant’s motion to require the state to elect.°® 


Failure to move for election. Where different acts 
of intercourse are introduced in evidence and no 
motion for election is made, the trial court should, 
of its own motion, require the prosecution to elect 
which act it seeks to rely on,°* or the court should 
treat the first act’as to which the state introduces 


VK iC n.—State v. Curtis, 108128, 47 NW 541; 
Kan. sor "196 Pr 445° 
Mich.—Peo. v. Walker, 113 Mich. [a] 


367, 71 NW 641. 
N. Y.—Peo. v. Garner, 64 App. Div. 


state has proved the commission of 
poe ee ae, EOIN. x. POEs the offense on the day laid in the in- | 2174. 
but it is shown that the 95. 


62 See, 1099]. 


C.—State v. Parish, 104 N. c. | 4Grment 


RAPE 


State v. Hoben, 36 
Utah 186, 102 P 1000. Crs 


Thus, on an indictment for 
earnally knowing and abusing a child 
under the age of ten years, where the 94. 
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evidence as the act it elects to rely on, and should 
instruct the jury to confine itself to such evidence, 
and to consider the evidence of‘ the other acts merely 
as corroboration.®* Too, where no motion is made 
to compel the prosecution to elect, defendant can- 
not complain on appeal because no actual election 
was made,®® it being presumed in such a case that 
the prosecution elected to stand by the offense first 
shown by the evidence and that the evidence of the 
other acts was introduced to corroborate and explain 
the evidence of the act charged.°° Where defendant 
failed to move for election and the court of its own 
motion required the state to elect at the close of all 
the evidence, defendant could not complain because 
of the delay.®? 


[§ 139] b. Time of Election. While there is au- 
thority that the election should be made as soon as 
the evidence discloses more than one act,®? it has 
also been held that the court may in its diseretion 
permit proof of several acts before requiring an elec- 
tion,®* or may not require election until the close 
of the prosecution’s case.°* Defendant cannot com- 
plain because the court of its own motion required 
election at the close of all the evidence, where he 
made no motion for election.®® 


[§ 140] 3. Questions of Law and Fact. Under the 
rules governing in criminal prosecutions generally,°® 
in a prosecution for rape or for attempt or assault 
with intent to rape, questions of law are for the court 
and questions of fact are for the jury.°7 And a 
variety of questions has been held to be of fact for 
determination by the jury under this rule.°® The 


1, 215 P 440; Petty v. State, 11 Ok1. 
646, 150 P 91; Montour v. State, 
1. OKI. ‘Cri 376, 145° P81 Crosslin 


v. State,,90 Tex. Cr. 467, 235 SW 905. 


State v. Harris, 51 Mont. 496, 
154 P 198. And see Criminal Law § 


State v. Toland, 198 Iowa 767, 


i child was ten years old on that day.| 200 NW 229. 
67), ‘10 SE 457. the state cannot then abandon the 96. S Griminaleee, 2272 
R. I.—State v. Fitzsimon, 18 R. I.| prosecution as to that offense, and 235214 A rae BW) 98'S a 
236, 27 A 446, 49 AmSR 766. proceed to introduce evidence of a 22 
See also Reg. v. Davies, 5 Cox C. C, | Similar offense committed on a previ- 97. State v. Sigg, 86 Iowa 746, 53 


328 (misdemeanors charged in sepa- | US day, although it might, in the first 

. show its commission on a 
day other than that laid in the indict- | Peo. v. Courier, 79 Mich. 366, 44 NW 
State v. Masteller, 


rate counts); Rex v. Folkes, 1 Moody instance, 
Cc. G. 354, 168 Reprint 1301 (princi- 


i i ment. 
Le aa degree and aiders and 128. 47 NW 541. 


[a] Failure to require election not 
prejudicial—Where an _ indictment 83. 
contained two counts, one charging 84, 
rape in the second degree, and the | 36. 
other assault in the second degree, 85. 


and defendant was convicted of rape, | 65 p 323; 
which was proved, the refusal to com-| 65 p 143-. 
pel an election between the two]|79 gw 897. 


counts was not prejudicial to defend- 
ant. Peo. v. Garner, 64 App. Div. 410, 
72 NYS 66 [aff 169 N. Y. 585, 62 NH] note 36. 
1099]. 86. 

78. Mills v. State, 52 Ind. 187. 266, 162 SW 364; 


79. Leedom y. State, 81 Nebr. 585, 


To same effect State 
v. Hoben, 36 Utah 186, 102 P 1000. 


Com. v. Bass, 4 Kulp (Pa.) 76. 
See infra § 141 text and note 98. 


Peo. v. Williams, 133 Cal. 165, 
Peo. Ve Castro, 133 Calvi, 
State v. Scott, 172 Mo. 536, 


Instruction see infra § 141 text and 380; 


Cooper v. State, 72 Tex. Cr. 
Knight v. State, 64 
Tex. Cr. 541, 144 SW 967. 


NW 261; State v. Mylor, 46 Iowa 192: 
State v. McLaughlin, 44 Iowa 82: 


571; State v. Peter, 53 N. C. 19; Stout 
Vv. State, 22 Tex. A. 339, 3 SW "231. 


Corroboration of prosecutrix see 
supra §§ 133-136. 


See cases infra this note. 

[a] Held questions for jury.—(1) 
Defendant’s guilt. Wilson v. State, 22 
Ala. A. 554, 117 S 615; Pendley v. 
State, 22 Ala. A. 462, 116 Ss 809; Harri- 
son v. State, 21 Ala. A. 260, 107 8 225; 
Britt v. State, 163 Ga. 883, 1387 SE 
Cofer v. State, 163 Ga. 878, 137 
SE 378: State v. Davenport, 208 towa 
831, 224 NW 557; State v. McIntyre, 
203 Iowa 451, 212 NW 757; State v. 
Ellington, 200 NW 494 [Superseded 


45 Minn. 


200 Iowa 636, 204 NW 307]; State v. 

116 NW 496.0 Bee Boe ete BL ORL Cro 21D | Brown 66 La. 43, 116685887 Comey, 
80. State v. Biggs, 57 Wash. 514, Derby, 263 Mass. 39, 160 "NE 315; 
107 P 374. 88. Cooper vy. State, supra. Peo. v. Ayres, 195 Mich. 274, 161 NW 


[a] hus, where defendant was 89. 
informed against for rape of a fe-| 51, 52 
male child under eighteen years of 90. 
age between Jan. 1 and 26, 1909, an] 52 P 671 
election by the prosecuting pttorney 91 
to rely on the commission o e of- 5 
EGS Between Jan. 19 and 26 was 200 NW 229. 
sufficient. State v. Biggs, 57 Wash. 
514, 107 P 374. 92. 

81. Peo. v. Williams, 133 Cal. 165,|65 P 323; 
65 P 323; State v. Acheson, 91 Me.| Y. 532, 57 NE 73 
240, 39 A 570; State v. Hilberg, 22 92. 
Utah 27, 61: P 215. A 570; 


ga. State v. Masteller, 45 Minn. 


See infra § 165 text and notes | 870; 
aiitehell v. Peo., 24 Colo. 5382, 
State v. Toland, 198 Iowa 767, 
Time of election see infra § 39. 
Peo. v. Williams, ‘133 Cal. 165, 
Peo. v. Flaherty, 162 N. 


State v. Acheson, 91'Me. 240, 39 
State v. Parish, 104 N. C..679, 
10 SE 457; Carter v. State, 24 Okl. Cr. | 438; 


State v. Murrell, (Mo.) 289 SW 
859; State v. Johnson, 316 Mo. 86, 
289 SW 847; State v. Hutchens, (Mo.) 
271 SW 5255 State v. Ripey, 229 Mo. 
657, 129 Sw 646; State v. Lasowski, 
4 N. J. Misc. 489, 133 A 415; State 
v. Johnson, 58 N. 832, 227 NW 560; 
Tayrien v. State, 33 OKI. Crs 231, .242 
P1061. (2) Identity of accused. Peo. 
vy. Lawler, 79 Cal. A. 207, 249) P vig. 
Grace v. State, 90 Tex. Cr: 329, 234 
Sw 541. (8) Age of female. 
v. Com., 190 Ky. 160, 227 SW = 149; 
State v. "Pitman, 98 N. J. L. 626, 119 A 
State v. Whitener, 25 N. M. 20, 
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question of whether or not the evidence generally or 
on a particular issue is sufficient to be submitted to 
the jury is one of law for the court;®® and the suffi- 
ciency of testimony to take a case to the jury has 
been held to be gauged according to the evidence at 
The evidence has been held 
sufficient for the jury, although largely circumstan-’ 


the close of the cause.! 


175 P 870; Day. v. State, 29 Okl. Cr. 
49, 232 P 122; Hunter v. State, 6 Okl. 
Cr. 446, 119 P 445. (4) Reputation 
of prosecutrix for morality and chas- 
‘tity. State v. Murrell, (Mo.) 289 SW 
859; State v. Hutchens, (Mo.) 271 SW 
525. (5) Whether the crime charged 
was committed. Parrett v. State, 200 
Ind. 7, 159 NE 755; Grace v. State, 
90 Tex. Cr. 329, 234 SW 541. -(6) 
Whether rape was committed at the 
time and place charged. State v. Mc- 
Intyre, 203 Iowa 451, 212 NW 757. 
(7) Defendant’s impotency or sexual 
ability to commit the offense. Peo. 
v. Deatrick, 30 Cal. A. 507, 159 P 175. 
(8) Insanity or imbecility of female. 
Peo. v. Peery. 26 Cal. A. 148, 146 P 
44; State v. Helderle, (Mo.) 186 SW 
696, LRA1916F 735; Atdams v. State, 
5 Okl.Cr. 347, 114, P 347; Cokeley.v. 
State, 87 Tex. Cr. 256, 220 SW 1099. 
(9) Completion of sexual intercourse. 
State v. Brewster, 208 Iowa 122. 222 
NW 6. (10) Penetration. Bardwell 
v. State, 155 Miss. 711, 125 S 85; Row- 
land v. Com., 147 Va. 636, 136 SE 564. 
(11) Consent. Mitchell v. Com., 214 
Ky. 4, 282 SW 185; Skulhus v. State, 
159 Wis. 475, 150 NW 503. (12) Re- 
sistance. Magwire v. Peo., 77 Colo. 
149, 235 P 339; Peo. v. Pargone, 327 
Tll. 463, 158 NE 716; State v. Coving- 
ton, 99 Kan. 151, 160 P 1009; Sher- 
rill_v. State, (Okl. Cr.) 287 Pe 7473 
Bulls v. State, 38 Okl. Cr. 64, 241 P 
605; Skulhus v. State, 159 Wis. 475, 
150 NW 503. (13) Threats and fear. 
Deffenbaugh v. State, 32 Ariz. 212, 257 
*P 27. (14) Intent. Thrash v. State, 
23 Ala. A. 433, 126 S 606; Ferguson 
v. State, 21 Ala. A. 519, 109 S 764 
fcertiorari den 215 Ala. 106, 109 S 
764]; Peo. v. Onessimo, 65 Cal. A. 341, 
224 P 101; State v. Thomas, 47 Ida. 
760, 278 P 773; State v. Andreason, 
44 Tda. 396, 257 P 370; Peo. v. Dra- 
villes, 321 Ill. 390, 152 NE 212; Peo. 
v.. Cieslak, 319 Ill. 221, 149 NE 815; 
Peo. v. Makovicki, 316 Ill. 407, 147 NE 
393; Peo. v. Richardson, 224 Mich. 
66,194 NW 612; State v. Espenscheid, 
212 Mo. 215, 110 SW 1072; Teagarden 
v. State, 33 Okl. Cr. 394, 244 P 63. 
(15) Overt act. Eckert v. State, 197 
Ind 40207047 NE £50). 151 NE it3t. 
(16) Reason for abandoning intent to 
rape. State v. Pinkard, 318 Mo. 751, 
300 SW 748. (17) Whether prosecu- 
trix made outcry. State v. Brown, 
166 La. 48,116 S 588. (18) Sufficiency 
of excuse for not making immediate 
outcry or complaint. Peo. v. Allen, 
289 Ill. 218, 124 NE 329; Zell v. State, 
15 Oh. A. 446, 32 O. C. A. 385; Broad- 
dus v. Com., 126 Va. 733, 101 SE 321. 
(19) Whether charge of, and prose- 
ecution for, rape was solely to extort 
money from defendant. Cobb v. State, 
191 Wis. 652, 211 NW 785. (20) 
Whether girl wrote letter under du- 
ress admitting illicit relations with 
her stepfather. State v. Choffe, 6 N. 
J. Misc. 180, 140 A 404. (21) Whether 
defendant charged with carnal abuse 
received such letters and destroyed 
them. State v. Choffe, supra. (22) 
Whether stepfather had illicit rela- 
tions with girl, in prosecution of an- 
other for carnal abuse. State v. 
Choffe, supra. (238) Character of ac- 
cused. Grace v. State, 90 Tex. Cr. 329, 
234 SW 541. (24) Whether wife’s par- 
ticipation in rape by husband was vol- 
untary or under coercion of husband. 
State v. Goldfarb, 96 N. J. L. 61, 114 
A 143. (25) Degree of crime to be de- 
termined under evidence and in light 
of statutory rules governing degrees 
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of offense. State v. Powers, 181 Iowa 
452, 164 NW 856; State v. Running, 
53 N. D. 896, 208 NW 231. 


99. See Criminal Law § 2290. 
ig State v. Edy, 117 Or. 430, 244 P 


2. Thrasher v. State, 92 Nebr. 110, 
1388 NW 120, AnnCas1913E 882. 


3. State v. Taylor, 320 Mo. 417, 8 
SW (2d) 29. 


4 Ala.—Jones‘v. State, 21 Ala A. 
486, 109 S 759 [certiorari den 215 
Ala. 95, 109 S 761]; Clark v. State, 
20 Ala. A. 92, 101 S 68. 


Ark.—Wallace v. State, 
892, 9 SW (2d) 21. 

Cal.—Peo. v. Johnson, 51 Cal. A. 
464, 197 P 1385. 


Ida.—State v. Alvord, 47 Ida. 162, 
272 P 1010. 


Iowa.—State v. Heath, 202 Iowa 153, 
209 NW 279; State v. West, 197 Iowa 
789, 198 NW 108, 191 NW 368; State 
Ma eacvoge aca 195 Iowa 13, 188 NW 


LT Ark. 


Ky.—Webb v. Com., 228 Ky. 424, 3 
Sw (2d) 1080; Hurst v. -Com.. 212 
Ky. 39, 278 SW 166: Smith v. Com., 
180 Ky. 177, 202 SW 309; Morgan 
v. Com., 172 Ky. 684, 189 SW 943. 


Mich.—Peo. v. Salisbury, 218 Mich. 
529,188 NW 340; Peo. v. Kongeal, 212 
Mich. 307, 180 NW 636; Peo. v. Jans- 
ma, 181 Mich. 62, 147 NW 600; Peo. 
v. Carlson, 160 Mich. 426, 125 NW 361, 
136 AmSR 447. 


Miss.—Sanders v. State, 150 Miss. 
296, 116 S 433. 


Mo.—State v. Kuebler, 14 SW (2d) 
449; State v. Webb, 300 SW 706; State 
v. Cooley, 289 SW 807; State v. 
Thompson, 289 SW 788; State v. Hurl- 
but, 285 SW 469; State v. Gruber, 
285 SW 426; State v. McNabb, 267 SW 
606; State v. Houston, 263 SW 219; 
State v. Cox, 2683 SW 215; State v. 
Bigley, 247 SW 169; State v. Osborne, 
246 SW 878 [certified (A.) 240 SW 
820]; State v. Hightower, 231 SW 566; 
State v. Seay, 282 Mo. 672, 222 SW 427; 
State v. Belknap, 221 SW 39; State 
v. Matsinger, 180 SW 856. 


Nebr.—Robbins v. State, 106 Nebr. 
423, 184 NW 53. 


N. J.—State v. Martin, 4 N. J. Misc. 
532,133 A 515. 


N. C.—State v. Hart, 186 N. C. 582, 
120 SE 345: State v. Neville, 175 N. 
C. 731, 95 SE 55; State v. Arnold, 146 
N. C. 602, 60 SE 504. 


Okl.—Maddox v. State, 36 Okl. Cr. 
381, 254 P 7538; Cooley v. State, 34 
Okl. Cr. 281, 246 P 650. 


Or.—State v. Wisdom, 122 Or. 148, 
257 P 826. 

S. C.—State v. Pearson, 103 S. C. 
481, 88 SE 255. 


Ss. D.—State v. Baker, 48 S. D. 636, 
205 NW 666. 


Tex.—Hiegins v. State, 87 Tex. Cr. 
424, 222 SW 241. 


Wash.—State v. Sweeney, 135 Wash. 
276, 237 P 507; State v. Ely, 114 Wash. 
185, 194 P 988; State v. Fairfield, 114 
Wash. 699, 194 P 556. 

Can.—Reg. v. Lloyd, 19 Ont. 352. 

5. Bonds: v. Com., 225 Ky. 109, 7 
SW (2d) 847; State v. McChesney, 
(Mo.) 185 SW 197; Tinker y. State, 99 
Tex. Cr. 369, 269 SW 778. 
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tial;? and if the story of the prosecutrix is worthy 
of belief under any reasonable view of the facts, it 
is sufficient to make a case for the jury.® 
ber of cases the evidence has been held sufficient* 
or insufficient generally® to take the case to the jury; 
or sufficient® or insufficient? upon particular issues 
for submission to the jury. Where the evidence is 


In a num- 


6. See cases infra this note. 


[a] Evidence held sufficient for 
jury as to: (1) Identity of accused. 
Dodson v. State, (Nebr.) 228 NW 859; 
State v. Jeffreys, 192 N. C. 318, 1385 SE 
32; State v. Mansell, 192 N. C. 20, 
133 SE 190; State v. Neville, 175 N. 
C. 731, 95 SE 55; State v. Green, 121 
S. C. 230, 114 SH 317; State v. McNeal, 
103 S. C. 197, 87 SE 1004; State v. 
Mason, 146 Wash. 442, 263 P 602; 
Rex v. Schraba, 31 Man: 275. (2) 
Nonmarriage of prosecutrix to de- 
fendant. State v. Johnson, 58 N. D. 
832, 227 NW 560; State v. May, 59 
Wash. 414, 109 P 1026, AnnCas1912B 
113. (8) Nonmarriage of prosecutrix. 
Arn v. Com,, 225 Ky. 444, 9 SW (2d) 
47; State v. Pipkin, 221 Mo. 453, 120 
SW 17. (4) Imbecility of female. 
State v. Patrick, 201 Iowa 368, 207 
NW 393. (5) Previous chastity of 
female. Marchand v. State, 113 Nebr. 
87, 201 NW 890; Miller v. State, 96 
Tex. Cr. 183, 256 SW 598. (6) Age of 
female. Jones v. State, 21 Ala. A. 
486, 109 S 759 [certiorari den 215 Ala. 
95,,.109_S..%7611; State. v. (Harris, 283 
Mo. 99, 222 SW 420; State v. Lode- 
serto, 3 N. J. Misc. 1091, 130 A 722. 
(7) Physical condition of accused. 
Morris v. State, 84 Tex. Cr. 100, 206 
SW 82. (8) Penetration. Peo. v. 
Preston, 19 Cal. A. 675, 127 P 660; 
State v. Harrison, 118 Kan. 552, 235 
P 837; Peo. v. Maglich, 234 Mich. 88, 
207 NW 865; Peo. v. Courier, 79 Mich. 
366, 44 NW 571; State v. Depoister, 21 
Nev. 107, 25 P 1000; Reeves v. State, 
111 Tex. Cr. 89.10 SW (2'a) 90: Man- 
non v. State, 90 Tex. Cr. 512, 236 SW 
83; Rowland v. Com., 147 Va. 636, 
136 SE 564; State v. Kincaid, 69 Wash. 
273, 124 P 684; Rex v. Dunning, 1 
Sask. L. 391. (9) Consent. Bowman 
v. Com., 146. Ky. 486, 148 SW 47; 
Price v. State, 90 Tex. Cr. 534, 236 SW 
722; Locke v. Com., 149 Va. 447, 141 
SE 118. (10) Force. Mynett v. State, 
(Ark.) 18 SW_ (2d) 335; State v. 
Brewster, 208 Iowa 122, 222 NW 6: 
State v. Bowman, 272 Mo. 491, 199 SW 
161; State v. Cline, 179 N. C. 703, 103 
SE 211; Woods v. State, 88 Tex. Cr. 
332, 208 SW 54; Cole v. State, 57 Tex. 
Cr. 545 123 Sw 409, 186 AmSR 973. 
(11) Resistance. 


LO SING IS Se 
sault. 


Ss 
U.S) 41 SApps Cb: 
19; Peo. v. Ballard, 204 Mich. 58, 
NW 844; State v. Hewitt, (Mo.) 25 
Sw 778; State v. Sanders, 92 S. Cc. 
427, 75 SE 702, 42 LRANS 424: Price 
v. State, 90 Tex. Cr. 534, 236 SW 722; 
state v. Wilson, 382 Wyo. 87, 228 P 


Cc.) 
169 


7. See cases infra this note. 


[a] Evidence held insufficient to 
go to jury as to: (1) Age of defend- 
ant. Com. v. Walker, 33 Pa. Super. 
167. (2) _ Penetration. Oakley  v. 
Com., 220 Ky. 313, 295 SW 142. (3) 
Force. State v. Remley, (Mo.) 237 
SW 489. (4) Resistance. State y. 


Remley, supra. (5) Physical or men- 
tal capacity of accused. Beason vy. 
State, 96 Miss. 105, 50 S 488, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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conflicting, the determination of particular issues® 
or of the’ case® upon all the evidence is for the jury. 
Where corroboration of the prosecutrix is neces- 
sary,'° the question of whether or not there is any 
corroborating evidence is one of law for the court.!+ 
Where there is any evidence as to the identity of de- 
fendant,'? or in corroboration of the prosecutrix’ 
testimony,!? its sufficiency is for the jury. 
credibility'4 and weight?® of the testimony generally 
is for the jury, unless the evidence is inherently im- 


probable.?® 
Direction of verdict.17 


8. See cases infra this note. 


[a] Particular issues held for jury 
on conflicting evidence. (1) Whether 
intercourse was with accused. Davis 
v. State, 21 Ala. A. 595, 110-S 599; 
Peo. v. Britt, 62 Cal. A. 674, 217 P 767; 
Owens v. Com., 230 Ky. 
(2d) 809; Kanert v. State, 
14, 1837 NW 975. (2) Impotency. 
State v. Bailey, 31 Wash. 89, 71 P 715. 
(3) Age of female. Marshall v. State, 
22) .Ada. A. 552;,117,S. 612; State ‘v. 
Weber, 272 Mo. 475, 199 SW 147. (4) 
Prior chastity. State v. Cook, (Mo.) 
207 SW 831. (5) Time of offense, evi- 
dence as to period of gestation be- 
ing conflicting. State v. Blackburn, 
136 Iowa 743, 114 NW 581. (6) 
Whether automobile in which defend- 
ant was riding reached town before 
or after alleged assault. Com. v. Der- 
= 263 Mass. 39, 160 NE 315. 


9. Ala.—Skipper v. State, 23 Ala. 
A. 2283, 124 S 117 [certiorari den 220 
Ala.. 78, 124 S 118]; Curry y. State, 
23 SEES A.°140, 122 S 303;..Gardner 
v. State, 238 Ala. A. 126, 121. S905; 
Wiliford v. State, 21 Ala. A. 628, 111 
S 193; Davis v. State, 21 Ala. A. 595, 
110 S 599; Gulley v. State, 21 Ala. A. 
493, 109 S 527. 

Ark.—Wilson v. State, 177 Ark. 885, 
7 SW (2'd) 969; Sherman v. State, 170 
Ark. 148, 279 SW 353. 

Cal.—Peo. v. Britt, 62 Cal. A. 674, 
2A ES TCT. 

Mo.—-State v. Taylor, 320 Mo. 417, 8 
SW (2d) 29; State v. Hurlbut, 285 
SW 469. 

Nebr.—Marchand vy. State, 113 Nebr. 
87, 201 NW 890. 

| ¥—Peo. vy. Garey; 223 N.Y. 519 
mem, 119 NE 83. 

Tex.—Roth y. State, (Cr.) 27 SW 
(2d) 183. 

Wash.—-State v. Little, 
38, 270 P 103. 


149 Wash. 


10. See supra §§ 133, 134. 
11. State v. Mueller, 202 Iowa 1067, 
208 NW 360; State v. O’Meara, 190 


Iowa 613, 177 NW 563; State v. Brick- 
er, 135 Towa 343, 112 "NW 645: State 
v. Crouch, 130 Towa 478, 107 NW Toss 
Peo. v. Page, 162 N. Y. 272, 56 NE 
750; Peo. v. Farina, 134 App. Div. LELO; 
118 NYS 817; State v. Roberts, 66 
Wash. 503, 119 P 836. 


Direction of verdict see infra text 
and notes 17-22 


12. Kanert v. State, 92 Nebr. 14, 
137 NW 975; State v. Lee, 33 Or. 506, 
56 P 415; Roszczyniala v. State, 125 
Wis. 414, 104 NW 113. 


13. Ark.—Venable  v. 
Ark. 91, 5 SW (2d) 716 

Cal.—Peo. v. Bonzani, ‘24 Cal. A. 549, 
141 P 1062. 

Colo.—Amis v. Peo., 
265 P 909. 


Ga.—Britt v. State, 163 Ga. 883, 137 
SE 380; Cofer v. State, 163 Ga. 878, 
137 SE 378; Smith v. State, 161 Ga. 
421, 131 SE 163. 


Ida.—State v. Hines, 


State, 177 


83 Colo. 400, 


43 Ida. 713, 


254 P 217 


Where there is direct and 
positive evidence of defendant’s guilt,1® or the evi- 
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The 


charged.?° 
ply to the case 


Iowa.—State v. Steele, 228 NW 75; 
State v. McIntyre, 203 Towa 451, 212 
NW 757; State v. Greiner, 203 Towa 
248, 212 NW 465; State v. Mueller, 
202’ lowa 1067, 208 NW 360; State v. 
Kessler, 189 Towa 567, 178 NW 5138; 
State v. O’Meara, 190 Iowa 613, 177 
NW 563; State v. Vochoski, 170 Towa 
246, 150 NW 53; State v. Lindsay, 161 
Iowa 39, 140 NW 903; State v. Dudley, 
147 Iowa 645, 126 NW 812; State v. 
Sells, 145 Towa ‘675, 124 NW. 776; 
State v. Hetland, 141 Iowa 524, 119 
NW 961, 18 AnnCas 899; State v. 
Bricker, 135 Iowa 343, 112 NW 645; 
State v. Waters, 132 Towa 481, 109 NW 
1013; State v. Crouch, 130 Towa 478, 
107 NW 173; State v. Norris, 127 
Iowa 683, 104 NW 282; State v. Mc- 
Laughlin, 44 Iowa 82. 

La:—State v. Bailey, 
533, 28 S 603. 

Mo.—State v. Nevitt, 270 SW 387. 

Nebr.—Harris v. State, 80 Nebr. 
195, 114 NW 168. 

N. Y.—Peo. v. 
424, 5 NYS 886. 

Wash.—State v. Workman, 66 Wash. 
292, 119 PaT5h. 

14, Ark.—Sherman vy. State, 
Ark. 148, 279 SW 353. 

Cal.—Peo. v. Norrington, 55 Cal. A. 
103, 202 P 932; Peo. v. Mazzurco, 49 
Cal. A. 275, 198 P 164; Peo. v. Bonzani, 
24 Cal. A. 549, 141° P 1062. 

Colo.—Losasso v. Peo., 287 P 647. 

Mich.—Peo. v. Kongeal, 212 Mich. 
307, 180 NW 636. 

Mo.—State v. Hurlbut, ane Sw 469; 
State v. Smith, 237 Sw 48 

Or.—-State v. Friddles, Or. 209, 
123 P 904. 

Wash.—State v. Little, 
38, 270 P 103; 
be Fal 


50 La. Ann, 


Cullen, 1 Silv. Sup. 


170 


149 Wash. 
State v. Fairfield, 114 
699, 194 P 556 


BE ee Vv. Gaiden. 90 W. Va. 
pris 111 SE 32 


Wis. ma Ne v. State, 
205, 126 NW 750. 


Can.—Reg. v. Lloyd, 19 Ont. 352. 


ye Ata ee pts v. State, 177 Ark. 
885, 7 SW (2d) 969 


Cal.—Peo. .v. Wnlenein Som CalwA 
306, 259 P 361; Peo. v. Norrington, 55 
Cal. A. 108, 202 P 932; Peo. v. Maz- 
zurco, 49 Cal. A. 275, 193 P. 164; Va- 
lencia v. Milliken, 31 Cal. A. 533, 160 
P 1086; Peo. v. Bonzani, 24 Cal. A. 549, 
141 P 1062; Peo. v. Crawford, 24 Cal. 
A. 396, 141 P 824. 


Colo.—Coplin v. Peo., 
185 P 254. 


Mich.—Peo. v. Kongeal, 
307, 180 NW 6386. 

Mo.—State v. Sikes, 24 SW (2d) 989. 

N. J.—State v. Choffe, 6 N. J. Misc. 
180, 140 A 404. 


Wash.—State v. Little, 149 Wash. 
38, 270 P 103; Staze v. Gay, 82 Wash. 
423, 144 P 711. 

Can.—Reg. v. Lloy’d, 19 Ont.. 352. 

16. Valencia v. Milliken, 31 Cal. A. 
538, 160 P 1086. 


143 Wis. 


67 Colo. 17, 


212 Mich. 


Dalrymple, 
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dence is in conflict,1® or there is evidence tending to 
prove the charge,?° a directed verdict for accused is 
properly refused. Where corroboration of the fe- 
male is necessary,” accused is entitled to a directed 
verdict in the absence of corroborative testimony.7? 


[§ 141] 4. Instructions—a. In General. 
the rules governing instructions in criminal cases 
generally,?* in a prosecution for rape, or for attempt 
or assault with intent to rape, it is the duty of the 
court to instruct the jury on the law of the case,?* 
setting forth the essential elements of the offense 
The instructions of the court must ap- 
as made by the evidénce.?°® 


Under 


They 


17. Directed verdict generally see 
Criminal Law §§ 2298-2305. 


18. State v. Olsen, 131 Or. 411, 282 
P 226. 


19. Roberson v. State, 21 Ala. A. 
196, 106 S 696. 


20. Clark vy. State, 21 Ala. A. 597, 
110 S 562; State v. Edy, 117 Or. 430, 
244 P 538; Edelen v. State, 163 Tex. 
Cr. 562; 281 SW 1078; State v. Wilson, 
32 Wyo. 37, 228 P 803. 

. 21. See supra §§ 133, 134. 

22. State v. Smith, 194 Iowa 639, 
1909 NW 27; State y. Bradford, 126 
Miss. 868, 89 S 767. 


23. See Criminal Law §§ 2353-2496. 
24. State v. Curtis, 108 Kan. rae 


196 P 445; Bertram v. Com., 218 K 
375, 291 SW 358. And see Grint 
Law § 2353. ARs 

25. See Criminal Law § 2362; cas- 
es infra this note; and infra §§ 142- 
155, 160, 161. 


[a] Instructions held sufficient.— 
(1) Generally. Lenord v. State, 15 
Ariz. 137, 187 P 412; State v. Clark, 
180 Towa, 477, 163 NW 250; State v. 
Martin, (Mo.) 195 SW 731; Wood:-v. 
State, 80 Tex. Cr. 398, 189 SW 474. 
(2) Instruction using language of 
statute. Davis v. State, 150 Ark. 500, 
234 SW 482; State v. Riseling, 18¢ 
Mo. 521, 85 Sw 372. (3) Instruction 
that jury should find defendant guilty 
if they believed beyond reasonable 
doubt that he assaulted prosecutrix 
and forcibly ravished her. State v. 
Parsons, (Mo.) 285 SW 412. (4) An 
instruction which stated that defend- 
ant was charged with rape, and sug- 
gested forms of verdict, outlined ulti- 
mate facts authorizing conviction, de- 
fined “feloniously,” and stated that a 
conviction was not authorized unless 
sexual intercourse was forcible and 
against will of prosecutrix. State v. 
(Mo.) 270 SW 675. (5) 
Where both accused and the prosecu- 
trix testify to a completed act of in- 
tercourse, the court need not instruct 
as to accused’s intent, where the in- 
structions otherwise state the essen- 
tial elements of the offense charged. 
Wood vy. State, 80 Tex. Cr. 398, 189 
SW 474. 


[b] Instruction held insufficient.— 
Where a husband is charged with 
rape committed on his wife, an in- 
struction to the jury, defining ‘rape,’ 
given in the language of the statute, 
except that it omits the phrase ‘not 
the wife of the perpetrator,’ is er- 
roneous in that it omits one of the 
elements of the offense named in the 
statute, a perpetrator being one who 
commits an offense or crime. Myers 
v. State, 19 Okl. Cr. 129, 197 P 884, 18 
ALR. 1057. 


26. Ala.—Barnett v. State, 83 Ala. 
40, 3 S 612. 

Colo.—Kinselle v. Peo., 75 Colo. 579, 
227 P 823. 

Ga.—Bryant v. State, 114 Ga. 861, 
40 SE 995. 


Iowa.—State v. Morrison, 189 Iowa 
1027, 179 NW 321; State v, Sheets, 127 
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should not be given on abstract propositions of law 
without evidence to make them applicable. to the 
If there is any phase of the evidence 
consistent with the innocence of defendant the court 
should instruct the jury with reference thereto.?® 
The instructions should not be argumentative,*® and 
should not give undue prominence to particular 
phases of the case;*° and it is not proper for the 


ease at bar.?7 


Iowa 73, 102 NW 415; State v. Mc- 
Donough, 104 Iowa 6, 73 NW 357. 

Ky.—Dalrymple v. Com., 215 Ky. 25, 
284 SW 104; Bowman vy. Com., 146 
Ky. 486, 143 SW 47; Webb v. Com., 
99 SW 909, 30 KyL 841; Paynter v. 
Com., 55 SW 687, 21 KyL 1562. 


Mo. —State v. Letz, 294 Mo. 333, 242 
SW 681. 


Nebr.—Porter v. State, 
690, 186 NW 1006. 


Tex.—Fulcher v. State, 41 Tex. 233; 
‘Railsback v. State, 53 Tex. Cr. 542, 
110 SW 916; Henderson v. State, 49 
Tex, Cr.-511, 93. SW 550; Herbert. y. 
State, 49 Tex. Cr. Gers 90 SW 653; 
Suggs v. State, 46 Tex. Cr. 3 bey i ty (f) Sw 
307; Serio v. State, 22 Tex. ae 633, 
3 SW 784; Cooper v. State, 22 Tex. 
A. 419, 3 SW 334. 
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Wis.—Bannen vy. State, 115 Wis. 
317, 91 NW 107, 965. 
27. Ala.—Shepherd v. State, 135 


Ala. 9, 33 S 268; Dryman v. State, 102 
Ala. 130, 15 S 4383; Richardson v. 
State, 54 Ala. 158. 


Ark.—Jordan v. State, 165 Ark. 502, 
265 SW 71; Zinn v. State, 135 Ark. 
342, 205 SW 704; Tyra v. State, 120 
Ark. 179, 179 SW 167; Meisenheimer 
v. State, 73 Ark. 407, 84 SW 494. 


Cal.—Peo. v. Jailles, 146 Cal. 301, 
79 P 965; Peo. v. Cavanaugh, 30 Cal. 
A: 432, 158 P 1053. 


Colo.—Kinselle v. Peo., 75 Colo. 579, 
227 P 823; Donaldson v. Peo., 33 Colo. 
333, 80 Pp 906; Wortman vy. Peo., 25 
Colo. 270, 53 P 1053. 


Ga.—Coney v. State, 
36 SE 907. 


Tll.—Chambers v. Peo., 105 Ill. 409. 


Iowa.—State v. Steffens, 116 Iowa 
227, 89 NW 974. 

Kan.—State v. Wright, 121 Kan. 
507, 247 P 685; State v. Van Sickle, 
97 Kan. 362, 154 P 1015. 


Ky.—Dalrymple v. Com., 215 Ky. 
25, 284 SW 104; Webb v. Com., 99 SW 
909, 30 KyL 841. 

Mich.—Brown v. Peo., 36 Mich. 203. 


Mo.—State v. Harris, 150 Mo. 56, 51 
Sw 481. 


Nebr.—Porter v. 
690, 186 NW 1006. 


N. Y.—Higgins v. Peo., 


N. C.—State v. Finger, 
781, 42 SE 820. 


Or.—State v. Birchard, 35 Or. 484, 
59 P 468. 

Tex.—Salazar v. State, 55 Tex. Cr. 
307, 116 SW 819; Railsback v. State, 
53 Tex. Cr. 542, 110 SW 916; Halsell 
v. State, 53 Tex. Crs5 10; 110 SW 441; 
Baldridge v. State, 45 Tex. Cr: 193) 
74 SW 916; Smith v. State, 44 Tex. 
Cr ilien,.68 SW 995, 100 AmSR 849, 44 
Tex. Cr. 606, 73 Sw 400; Thomas v. 
State, (Cr.) 70 SW _ 93; "McIntyre Vv. 
State, (Cr.) 43 SW 104; Caruth v. 
State, (Cr.) 28 SW 532. 

vVt.—State v. Wilkins, 66 Vt. 1, 28 
A 323. 

28, Ala.—Brooks v. State, 8 Ala. A. 
O77, 62 S-569 [rev on other grounds 
185 Ala. 1, 64°S 295]. 

Ky.—Bowman v. Com., 146 Ky. 486, 
143 SW 47. 

Mich.—Peo. v. Evans, 72 Mich. 367, 
40 SW 473. 


108 Ga. 1773, 
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evidence.*? 


Miss.—Jeffries v. State, 89 Miss. 


643, 42 S 801. 


Mo.—State v. Patrick, 107 Mo. 147, 
17 SW 666. 


N. Y.—Peo. v. Flaherty, 162 N. Y. 
532, 57 NE 73 


pa—com, v. Howe, 42 Pa. Super. 


Tex.—Jennings v. State, 80 Tex. Cr. 
450, 190 SW 733; Mills vy. State, 79 
Tex, Cr. 318, 184 SW 509; Wade vy. 
State, 65 Tex. Cr. 125, 144 SW 246; 
pega? v. State, 24 Tex. A. 299, 6 SW 


Utah. Brigid v. Jordan, 57 Utah 612, 
196) P) 56 


Waa v. Morden, 87 Wash. 
465, 151 P 832; State v. Griffin, 43 
Wash. 591, 86 P 951. 


Ww. Seas v. Friend, 100 W. Va. 
180, 180 SH 1 


Wis. pabieeong: v. State, 114 Wis. 
193, 89 NW 128. 


[a] Thus: (1) A charge that the 
law presumes accused to be innocent, 
and, unless he is proved guilty beyond 
a reasonable doubt, he should be ac- 
quitted, that the burden was on the 
commonwealth to prove beyond a rea- 
sonable doubt every material fact 
necessary to constitute the guilt of 
accused, and that it was the duty of 
the jury to reconcile all the facts and 
circumstances proved to the inno- 
cence of accused, fully presented the 
law of the case and the rights of ac- 
cused. Bowman vy. Com., 146 Ky. 486, 
143 SW 47. (2) Where there is evi- 
dence to show that respondent never 
committed any assault upon the pros- 
ecutrix, and that .her whole story isa 
fabrication, it is error for the judge to 
ignore this defense in his charge, and 
to proceed upon the assumption that 
respondent’s theory of the case was 
that the assault did not constitute 
rape because the girl did not make 
suificient resistance. Peo. v. Evans, 
72 Mich. 367, 40 NW 473. (38) The 
court should have given a requested 
instruction to the effect that if the 
jury believed that there might be 
some person who committed the 
crime, and the name of that person 
had not been disclosed by the _ evi- 
dence, it was not required of defend- 
ant to show the name of any such per- 
son. Jeffries v. State, 89 Miss. 643, 42 
S 801. (4) The court erred in refus- 
ing an instruction that the continua- 
tion by prosecutrix of friendly inter- 
course with defendant, after the al- 
leged rape, was inconsistent with 
defendant’s guilt and rendered her 
charge improbable. State v. Patrick, 
107 Mo, 147, 17 SW 666. (5) Where, 
on indictment for the rape of a fe- 
male alleged in one count to have been 
under ten years, and in the other 
above that age, the evidence as to her 
age was conflicting, and a preponder- 
ance of evidence showed consent and 
nonpenetration, the court instructed 
the jury that if they believed that 
there was no such penetration, but 
that defendant made an assault upon 
the prosecuting witness, not to com- 
mit rape upon her, but with intent to 
have sexual intercourse with her, with 
her consent, then they should find de- 
fendant guilty of an aggravated as- 
sault, it was error, as only presenting 
the question whether accused intend- 
ed to have sexual intercourse ‘with 
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court to select one circumstance to the exclusion of 
all others in the evidence and charge the jury to ac- 
quit or convict on that alone.*+ 
not assume, and state as facts, inferences from the 
An instruction should not assume the 
commission of the offense,?* nor should it refer to 
the prosecutrix as having been 
where the evidence as to the female’s age is uncon- 


The court should 


“raped ;”34 but 


the female’s consent, and not direct- 
ing an acquittal if the jury found that 
she was over ten years of age and 
consented. Taylor v. State, 24 Tex. 
A. 299,6 SW 42. (6) Where there was 
evidence that the prosecutrix gave 
birth to a child as a result of-the act 
charged as having been committed 
December 1, and the prosecutrix ad- 
mitted an act of sexual intercourse 
with another person during the pre- 
ceding. October, and accused denied 
intercourse on the date charged, ac- 
cused was entitled to have the theory 
that the prosecutrix was endeavoring 
to shield another submitted by an 
instruction that the jury could con- 
sider the admitted intercourse with 
another in October together with oth- 
er evidence in determining whether 
defendant committed the act charged, 
and in weighing any motive which 
the prosecutrix might have in accus- 
ing defendant. State v. Jordan, 57 
Utah 612, 196 P 565. (7) An instruc- 
tion that the date of the commission 
of the crime is immaterial is improper 
where the defense is that the prose- 
cutrix was not at defendant’s house 
on the day she claimed the offense 
was committed. State v. me 87 
Wash. 465, 151 P 832. 


29. Peo. v. Horn, 25 Cal. A. 583; 
144 P 641. 


[a] Instruction properly refused. 
—A requested instruction that the 
jury should “scan the testimony of 
the prosecuting witness carefully to 
ascertain if she would be likely to 
have a design to warp her testimory 
to the prejudice of the defendant” is 
objectionable as being argumentative. 
POR Horn, 25 Cal. A. 583, 590, 144 


30. Coon v. Peo., 99 Ill. 368, 39 
AmR 28. 
31. Ala.—Shepherd v. State, 135 


Ala. 9,33 S 266; 
Atlan 41, 17S 679. 


Ark.—Pratt y. State, 
10 SW_233. 


Cal.—Peo. v. Bene, 130 Cal. 159, 62 
P 404; Peo. v. Mayes, 66 Cal. 597, 6 
P 691, 56 AmR 126. 


Colo.—McQueary v. Peo., 
214, 110 P 210, 21 AnnCas 56 


Mich.—Peo. v. 103 Mich, 
473, 61 NW 871. 


vt.—State v. Willett, 78 Vt. 157, 62 
A 48, 


Hooper vy. State, 106 


51 Ark. 167, 


a Colo. 


Harris, 


[a] Thus, where the evidence as 
to the commission of the offense was 
in conflict, defendant’s testimony 
showing him not guilty, it was prop- 
er to refuse to instruct that if.the 
jury believed defendant’s 
they should acquit. 
State, 135 Ala. 9, 33 S 266. 


evidence 
Sarre a v. 


62., ‘Coon v. Peo, °99 Tl =268 39 
AmR 28; State v. Smalls, 24 S. C. 591, 
33. Brown v. State, 72 Miss. 997, 17 
S 278; Newton v. State, (Miss.) 12 
S 560; State v. Johnson, 85 S. C. 265, 
67 SE 453. 
34. Brown v. State, 72 Miss. 997, 
17 S 278 


Use oe term “rape” see infra text 
and note 37 


I‘or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tradicted, an instruction may assume her age. as 
shown by the evidence.*® Where there is evidence 
of other acts than that charged and relied on 
for conviction, the court should instruct the jury as 
to the purpose of such evidence and properly restrict 
them to the act charged.*® The use of the term 
“rape” in the instructions is not improper,*? there 
being no other name for the crime,*® and the term 
may be repeated as necessary.*® Where defendant 
admitted that he was married to another woman, in- 
structions not using the word “unlawfully” in char- 
acterizing defendant’s alleged act with the prosecu- 
trix are not improper, since any intercourse between 
the parties was unlawful.*® Referring to the female 
as the “prosecuting witness” in an instruction is not 
erroneous.*? The sex of the prosecutrix need not 
be submitted, nor need the word “female” be de- 
fined;#?, and where the indictment alleged that the 
proseeutrix was a female, and the proof was undis- 
puted that she was, an instruction was not erroneous 
in failing to state her sex.** An omission to charge 
on the law as governing the difference in races, so 
that the jury might consider as a circumstance the 
difference in races of defendant, a white man, and 
the injured female, a colored girl, is not erroneous.** 
An instruction which, in distinguishing rape and 
fornication, states that rape is a brutal crime, stand- 
ing next in the category to murder, is not erroneous.*°® 


[§ 142] b. Penetration. In a prosecution for 
rape, the court must properly charge as to the neces- 
sity for penetration;*® but an abstract instruction 
on the issue of penetration should not be given.** 


35. See infra § 144 text and note 41. 
92. 109, 149 NW 40 
36. Cal—Peo. v. Scott, 24 Cal. A. 
‘440, 141 P 945. 


Kkan.—State y. Bonsor, 49 Kan. 758, 43. 
37 Po7wse. NE 1005 

Me.—State v. Acheson, 91 Me. 240, 44. Oliver v. State, 
39 A 570. 127 SE 732. 


M . » . , ° ? 
172 SW 385, AnnCas1916A 1099; State 
v. Schenk, 238 Mo, 429, 142 SW 263. 


Nebr.—Woodruff v. State, 72 Nebr. 
815, 101 NW 1114. 

Okl.—Pope v. State, 24 Okl. Cr. 213, 
217 P 498. 


200 NW 369 


111 SE 643; 
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State v. Christopher, 167 Iowa 


42. Cabana vy. State, 111 Tex. Cr. 
48, 10 SW (2d) 997. 


Peo. v. Lewis, 252 Ill. 281, 96 


45. aN age v. State, 184 Wis. 636, 


46. Ruvencl v. State, 153 Ga. 130, | 
State v. Wilson, 32 Wyo. 
37, 228 P 803, 807 [cit Cyc]. 


47. Zinn v. State, 135 Ark, 342, 205 
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A charge that to constitute penetration the sexual 
organ of the male must penetrate the sexual organ 
of the female is sufficient;*#® and an instruction fully 
informing the jury that proof of penetration is essen- 
tial for conviction is sufficient without further defini- 
tion of “carnal knowledge,”*® or of the term “pene- 
tration.”°° The word “sexual” need not be used 
in describing penetration where the charge clearly 
shows that sexual penetration is meant;°1 and where 
the court charges that actual penetration is sufficient 
it is proper to refuse to charge that defendant must 
have had sexual intercourse.®? It is error to charge 
that penetration only is necessary to constitute the 
offense, since the other elements of the crime are also 
necessary;°? but where there are other instructions 
as to the elements of the offense, it is proper to charge 
that any sexual penetration, however slight, is suffi- 
cient.°* An instruction that penetration may be 
shown by circumstantial evidence is proper.°> An 
instruction that lack of pregnaney may be considered 
on the issue of whether there was sexual intercourse 
is properly refused, since, although pregnancy speaks 
of intercourse, lack of pregnancy does not speak ei- 
ther way on the subject.°° Where sexual intercourse 
is admitted, it is harmless error to charge that actual 
contact of the sexual organs constitutes sexual in- 
tercourse.°? 


[§ 143] c. Want of Consent, Force and Resistance. 
Where the evidence is sufficient to raise the issues, 
the court should charge the jury that want of con- 
sent, and force and resistance, are essential to con- 
stitute the crime of rape,®® and that consent on the 


Or.—State v. Wisdom, 122 Or. 148, 
257 P 826. 


Tex.—Lujano v. State, 32 Tex. Cr. 
414, 24 SW 97. 


Wash.—State v. Reed, 136 Wash. 
106, 2388 P 920. 


[a] Requested instructions prop- 
erly refused.—(1) A requested in- 
struction defining the extent of pene- 
tration as “into labia of female organ 
having mucous membrane” is prop- 
erly refused as erroneous, proof of 
only slighter penetration into puden- 
dum being sufficient. State v. Wis- 
dom, 122 Or. 148, 257 P 826. And see 
supra § 24. (2) It is not error to re- 
fuse to charge that, while the slight- 


160 Ga. 365, 


S. D.—State v. Riggs, 25 S. D. 275, 
126 NW 509. 


Tex.—Washington v. State, 58 Tex. 
Cr. 345, 125 SW 917; Henderson v. 
State, 49 ‘Tex. -Cr. 511, 93 SW 550; 
Stone v. State, 45 Tex. Cr. yiie (83 Sw 
956; Cox v. State, (Cr.) 44 SW 157. 


[a] Imstructions held sufficient.— 
Evidence of subsequent acts of illicit 
intercourse and that accused attempt- 
ed to have an abortion committed up- 
on the prosecutrix were properly lim- 
ited by instructions to purposes of 
corroboration. Woodruff v. State, 72 
Nebr. 815, 101 NW 1114. 


[b] Instructions held erroneous.— 
Eby v. Peo., 63 Colo. 276, 165 P 765; 
State v. Acheson, 91 Me. 240, 39 A 
570; State v. Miller, 263 Mo. 326, 172 
SW 385, AnnCas1916A 1099; State v. 
Riggs, 258. D. 275, 126 NW 509; Hen- 
derson v. State, 49 "Tex. Cr. Sia '93 Sw 
550. 


Election between acts see supra §§ 
138, £395 

37. State y gtascopher, 167 Iowa 
109, 149 NW 4 

38. See supra § 2 text and note 13. 


39. State v. Christopher, 167 Iowa 
ee 149 NW 40. 

40. ieee v. Com., 138 Ky. 404, 128 
SW 29 


SW 704 
48. Paulk v. State, 107 Tex. Cr. 
174, 296 SW 588; Ulmer v. State, 71 


Tex. Cr. 579, 160 SW 1188; Banton v. 
State, 53 Tex. Cr. 251, 109 SW 159. 


49. Parker v. State, 98 Tex. Cr. 442, 
265 SW 1045. 


50. State v. Oden, 69 Or. 385, 138 
P 1083. 


51. Peo. v. Rangod, 112 Cal. 669, 
44 P1071; Peo. v. Sheffield, 9 Cal. A. 
130, 98 P 67. 


52. Posey v. State, 143 Ala. 54, 38 
S 1019. 


53. Zinn v. State, 135 Ark. 342, 205 
SW 704; Johnson y. State, 27 Tex. A. 
163, 11 SW 106; Serio v. State, 22 
Tex. A. 633, 3 SW 784. 


Elements of offense see supra § 20. 
54. Cal.—Peo. v. Harlan, 133 Cal. 


16, 65 P 9; Peo. v. Sheffield, 9 Cal. A. 
130, 98 P 67. 


Fla.—Williams v. State, 53 Fla, 84, 
43 S 481; Ellis v. State, 95 Fla. 702, 
6S 768. 

Ga.—Ravenel y. State, 153 Ga. 130, 
111 SE 643. 

Ill.— Bean v. Peo., 124 Ill. 576, 16 
- 656 

M— Terr: v. Edie, 6 N. M. 555, 30 
ie) 881. 


est penetration of the female organ 
is sufficient to constitute rape, yet it 
must appear that the male organ ac- 
tually penetrated the genitals of the 
female, and the burden of proving 
what part of the female sexual organs 
constitutes the genitals is on the 
iS 4st Williams v. ‘State, 53 Fla. 84, 


Ga. —Ravenel v. State, 153 Ga. 
130° 111 SE 643 


Ind.—Hanes y. State, 155 Ind. 112, 
57 NE 704. 


Mo.—State v. Armstrong, 
257, 66 SW 961. 


ian at co v. Welch, 41 Or. 35, 68 P 


167 Mo. 


Tex.—Belcher v. State, 39 Tex. Cr. 
121, 44 SW 1106. 

Proof of penetration: 
Admissibility see supra § 84. 
Sufficiency see supra § 124. 

56. Peo. v. MAREE SES, 230 Mich. 
435, ‘203 NW 87. 

57. Terr. v. Edie, 6 N. M. Sy BO) 12 
851. 

58. Ark.—Maxey v. State, 66 Ark. 
523, 52 SW 2. 

Fla.—Christie v. State, 94 Fla. 469, 
114 S 450; Cato v. State, 9 Fla. 163. 


Ga.—Lancaster v. State, 168 Ga, 
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part of the female, however reluctantly given, pre- 
The jury should 
be distinetly and affirmatively instructed that, if the 
female consented, defendant should be acquitted,®° 
but a charge that consent is the main issue in a pros- 
Too, the jury should 
be properly instructed as to what facts and cireum- 
stances might constitute or indicate consent,°* and 
an instruction that the jury may consider the mental 
capacity of the prosecutrix, her age and her demean- 


vents the act from being rape.®® 


ecution for rape is erroneous.° 


470, 148 SE 139; Loyd v. State, 150 Ga. 
803, 105 SE 465. 


“ Tll.—Peo. v. Eccarius, 305 Ill. 62, 
136 NE 651; Sutton v. Peo., 145 Ill. 
279, 34 NE 420. 


Iowa.—State v. Morrison, 189 Iowa 
1027, 179 NW 321; State v. Whimpey, 
140 Iowa 199, 118 NW 281; State v. 
Beabout, 100 Iowa 155, 69 NW 429; 
State v. Philpot, 97 Iowa 365, 66 NW 
730. 


- Ky.—Brown v. Com., 102 Ky. 227, 
43 SW 214, 19 KyL 1174; Clymer v. 
Com., 64 SW 409, 28 KyL 1041. 


Mich.—Peo. v. Murphy, 145 Mich. 
524, 108 NW 1009; Peo. v. Crego, 70 
Mich. 319, 38 NW 281; Brown v. Peo., 
36 Mich. 203. 


Minn.—State v. Zempel, 103 Minn. 
428, 115 NW 275. 


Miss.—Simmons y. State, 105 Miss. 
48, 61 S 826. 


Mo.—State v. Egner, 317 Mo. 457, 
296 SW 145; State v. Cooley, 289 SW 
807. 

Nebr.—Reynolds v. State, 27 Nebr. 
90, 42 NW 903, 20 AmSR 659. 


N. M.—State v. Clevenger, 27 N. M. 
466, 202 P 687. : 


Okl.—Harmon y. Terr., 15 Okl. 147, 
79 P 765; Beard v. State, 37 OKI. Cr. 
62, 256 P 354. 


Or.—State v. Colestock, 41 Or. 9, 
67 P 418. 


S. C.—State v. 
488, 30 SE 408. 


Tex.—Clark v. State, 30 Tex. 448; 
Boatwright v. State, 94 Tex. Cr. 87, 
249 SW 1075; Tucker v. State, 94 Tex. 
Cr. 119, 249 SW 1063; Burge v. State, 
73 Tex. Cr. 505, 167 SW 63; Smith v. 
State, 56 Tex. Cr. 316, 120 SW 188; 
Perez v. State, 48 Tex. Cr. 225, 87 
SW 350; Tyler v. State, 46 Tex. Cr. 
10, 79 SW 558; Segrest v. State, (Cr.) 
57 SW 845; Fields v. State, 39 Tex. 
Cr. 488, 46 SW 814; Jones v. State, 10 
Tex. A. 552; Jenkins v. State, 1 Tex. 
A. 346. 


Wash.—State v. Mertz, 129 Wash. 
420, 225 P 62. 


Wis.—Showalter v. State, 148 Wis. 
450, 184 NW 830; Whittaker v. State, 
50 Wis. 518, 7 NW 431, 36 AmR 856. 


fa] Instructions as to force held 
sufficient.—(1) A charge that, if de- 
fendant took advantage of the prose- 
ecutrix during a medical examination, 
and penetrated her person, the force 
~of such penetration was sufficient, is 
proper. State v. Atkins, (Mo.) 292 
SW 422. (2) A charge on a trial for 
rape that there must have been force 
and violence on the part of the man, 
and actual resistance and opposition 
on the part of the woman to the full 
extent of her ability, although not 
specifically stating that the force 
must have been sufficient to overcome 
the resistance of the woman, neces- 
sarily implied it, and must have been 
so understood by the jury. State v. 
Zempel, 103 Minn. 428, 115 NW 275, 
(3) An instruction to the effect that 
if the jury believe, beyond a reason: 
able doubt, that defendant had sexual 
intercourse with the prosecutrix, yet 
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if they further believe from the evi- 
dence that she consented thereto, al- 
though reluctantly, then they should 
acquit defendant, although objection- 
able in permitting the inference that 
the prosecution was only required toa 
prove the act of sexual intercourse be- 
yond a reasonable doubt, is not mis- 
leading, when accompanied by anoth- 
er instruction to the effect that the 
jury should acquit defendant if the 
prosecution failed to prove, beyond 
a reasonable doubt, not only the fact 
of sexual intercourse, but that such 
intercourse was forcible on defend- 
ant’s part, and against the will of the 
prosecutrix. Sutton v. Peo., 145 Ill. 
279, 34 NE 420. 


[b] Instructions as to force not 
approved.—A charge that, ifthe jury 
find that the prosecutrix did not con- 
sent to the act of intercourse, directly 
or by inference, they will be justified 
in finding that it was by force, while 
not to be approved, may not constitute 
prejudicial error when considered 
with the other charges. State v. Bea- 
bout, 100 Iowa 155, 69 NW 429. 


59. I1l.—Sutton v. Peo., 145 Ill. 279, 
34 NE 420. 


Mich.—Brown v. Peo., 36 Mich. 203. 


Nebr.—Reynolds v. State, 27 Nebr. 
90, 42 NW 9038, 20 AmSR 659. 


Tex.—Lemons vy. State, 59 Tex. Cr. 
299, 128 SW 416; Pettus vy. State, 58 
ae Cr. 546, 126 SW .868, 137 AmSR 


Wis.—Whittaker v. State, 50 Wis. 
518, 7 NW 431, 36 AmSR 856. 


[a] Instructions as to consent held 
misleading.—(1) In a prosecution for 
rape the court instructed the jury as 
follows: “First. The element of force 
forms a material ingredient of the 
offense of rape, by which the resist- 
ance of the woman violated_is over- 
come, or her consent induced by 
threats of personal violence, duress, 
or fraud; for unless the consent of 
the woman to the unlawful inter- 
course is freely and voluntarily given 
the offense of rape is complete. Sec- 
ond. If the circumstances show that 
the consent was obtained by the use of 
force, and the woman’s will was over- 
come by fear of personal injury, then 
the crime is rape. Third. If the wo- 
man ultimately consented to the in- 
tercourse, Such consent not being free- 
ly or voluntarily given, but being ob- 
tained through fear, threats, duress, 
or fraud, or partly by fear and partly 
by force, then the offense is rape.” It 
was held that such instructions, so far 
as they related to consent, were cal- 
culated to mislead the jury. Whit- 
taker v. State, 50 Wis. 518, 7 NW 481, 
36 AmR 856. (2) To convict of rape, 
the jury must be satisfied beyond a 
reasonable doubt that the prosecutrix 
did not consent during any part of the 
sexual act; and a charge that, if she 
resisted as far as she was able under 
the circumstances, they should con- 
vict, even though she at last yielded, 
is misleading, and warrants a rever- 
sal, for “yielded” may be understood 
as meaning assented. Brown y. Peo., 
386 Mich. 203. 


60. Boatwright v. State, 94 Tex. 
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or, as exhibited during the trial, upon the issue of 
consent is proper.®* 
quiring resistance on the part of the female has been 
held not necessary where the issue is not raised,®* 
or where the evidence clearly shows resistance,®° or 
where the charge, as given, specifying the require- 
ments of want of consent and force overcoming her 
will, implies resistance.°® 
structed that mere nonconsent is not resistance,°* 
or that, if the conduct of the woman was such as to 


An instruction specifically re- 


The jury should be in- 


Cr. 87, 249 SW 1075; Burge v. State, 
73 Tex. Cr. 505, 167 SW 63; Pettus v. 
State, 58 Tex. Cr. 546, 126 SW 868, 137 
AmSR 978; Conners v. State, 47 Wis. 
523, 2 NW 1143. 


[a] Instructions as to consent held 
sufficient.—(1) In a prosecution for 
rape defended on the theory that the 
intercourse was with the consent of 
the prosecutrix, an instruction that, if 
the intercourse was with the consent 
of the prosecutrix, or if the jury had 
a reasonable doubt thereof, to acquit 
accused, was not objectionable for 
failing to present the defense in an 
affirmative manner. Boatwright v. 
State, 94 Tex. Cr. 87, 249 SW 1075. 
(2) Where there was no evidence that 
the intercourse was by consent, and 
the court charged that, if the jury had 
a reasonable doubt as to whether the 
prosecutrix consented, accused should 
be acquitted, refusal to charge that 
consent would be presumed until the 
state proved the contrary was proper. 
ae v. State, 73 Tex. Cr. 505, 167 


61. Pettus v. State, 58 Tex. Cr. 546, 
126 SW 868, 187 AmSR 978. 


62. See cases infra this note. 


[a] Requested instructions im- 
properly refused.—(1) Where the 
state mainly relied on the testimony 
of the prosecutrix, and accused testi- 
fied that the intercourse was volun- 
tary, that thereafter he took her toa 
ngighbor’s house, that she made no 
complaint, that he subsequently met 
her, and that her manner to him was 
friendly, the refusal to charge that 
the failure to make immediate com- 
plaint, and that she remained friendly 
for some time, could be considered on 
the question whether the intercourse 
was by consent, was erroneous. Jack- 
son v. State, 92 Ark. 71, 122 SW 101. 
(2) Where the prosecutrix made no 
disclosure for about sixty days, and, 
in the meantime, voluntarily had sex- 
ual intercourse with accused and oth- 
ers, refusal of instructions that this 
might be considered in determining 
whether the act charged was against 
her will is error. Threet v: State, 110 
Ark. 152, 161 SW 139. 


[b] Instructions held properly re- 
fused.—A requested charge in a rape 
case that a person using violence must 
know at the time it is used that the 
person assaulted is not consenting 
thereto directly or indirectly, and 
must have no reasonable grounds for 
believing that the violence will not 
be consented to or acquiesced in, and, 
unless the prosecutrix did not consent 
to the violence, the jury should ac- 
quit, was properly refused. Lemons 
v. State, 59 Tex. Cr. 299, 128 SW 416. 


63. State v. Philpot, 97 Iowa 365, 
66 NW 730. 


Het: ‘State v. Cooley, (Mo.) 289 SW 
65. State v. Hudson, (Mo.) 289 SW 


66. State v. Whimpey, 
199, 118 NW 281; 
(Mo.) 289 SW 807. 


67. Mills v. U. S., 164 U. S. 644, 17 
SCt 210, 41 L. ed. 584; Anderson v. 


140 Iowa 
State v. Cooley, 


eS Ee ee ee 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 143] 


create a belief in the mind of defendant that she was 
willing to have sexual intercourse with him, they 
should acquit ;°8 but an instruction as to defendant’s 
belief that the prosecutrix consented is properly re- 
fused where the evidence does not raise the issue 
As to the degree of resistance re- 
quired,*® it is generally held that the jury should be 
instructed that it is necessary not that the prosecu- 
trix should have made the uttermost resistance, but 
that she should have made such resistance as she was 
capable of making at the time;*! and in this connec- 
tion the jury may properly be instructed to consider 


of such belief.®°® 


State, 82 Miss. 784, 35 S 202; Stringer 
v. State, 102 Tex. Cr. 333, 278 SW 208. 


[a] Thus: (1) An _ instruction 
that defendant was guilty if he forci- 
bly and against the will of the prose- 
cutrix carnally knew her, whether she 
made any active resistance or not, 
amounts to saying that passive re- 
sistance, silent objection, is enough, 
which is not true where resistance is 
not overcome by drugs or similar 
means. Anderson v. State, 82 Miss. 
784, 35 S 202. (2) Where a woman is 
in possession of her natural mental 
and physical powers, and not terrified 
by threats, nor in such a position thaf 
resistarce would be useless, her’ fail- 
ure to resist intercourse amounts to 
consent; therefore a charge that, “if 
there is noneonsent of the woman, the 
force incident to the act” of inter- 
course is all the force that is neces- 
sary to constitute: rape, is error, for 
omission to state the kind of noncon- 
sent the law requires. Mills v. U. S., 
164 U. S.-644, 17 SCt 210, 41 L. ed. 
584. 


68. Allen v. State, 87 Ala. 107, 6S 
870; McQuirk v. State, 84 Ala. 435, 4 
S 775, 5 AmSR 881; Patella v. State, 
106 Tex. Cr. 652, 294 SW 571;> Wood 
v. State, 80 Tex. Cr. 398, 189 SW 474. 


[a] Thus, where the prosecutrix 
testified to the use of force, and ac- 
cused testified to specific words and 
acts of consent, an instruction that 
“it is not necessary that consent be 
in words, if she yields her person to 
the defendant,’ he would be guilty, 
was correct. Wood v. State, 80 Tex. 
Cr. 398, 189 SW. 474. 


69. Stringer v. State, 109 Tex. Cr. 
497, 5 SW (2d) 526. : 


70. Degree of resistance see supra 
§ 29. 
71. Ark.—Kindle v. State, 165 Ark. 


284, 264 SW 856; Zinn v. State, 135 
Ark. 342, 205 SW 704; Maxey v. State, 
66 Ark. 523, 52 SW 2; Davis v. State, 
63 Ark. 470, 39 SW 356. 

Hawaii—tTerr. vy. Takeo Nishi, 24 
Hawaii 677. 

Ida.—State v. Leavitt, 44 Ida. 739, 
260 P 164. 


Iowa.—State v. Robinson, 170 Iowa 
267, 152 NW 590; State v. Whimpey, 
140 Iowa 199; 118 NW 281. A 

Mich.—Peo. v. Murphy, 145 Mich. 
524, 108 NW 1009; Peo. v. Lambert, 
144 Mich. 578, 108 NW 345. 


Minn.—State v. Ingraham, 
Minn. 18, 186° NW 258. 

Miss.—Newton v. State, 12 S 560. 

Mo.—State v. Dilts, 191 Mo. 665, 90 
SW 782; State v. Harris, 150 Mo. 56, 
51 SW 481; State v. Murphy, 118 Mo. 
7,25 SW 95; State v. Yocum, 117 Mo. 
622, 23 SW 765. 


N. M.—State v. Clevenger, 27 N. M. 
466, 202 P 687. 

N. Y.—Peo. v:. Dohring, 
374, 17 AmR 349. 

Or.—State v. Colestock, 41 Or. 9, 
67 P 418. ; 

Tex.—Paulk v. State, 107 Tex. Cr. 
174, 296 SW 588; Patella v. State, 


118 
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106 Tex. Cr. 652, 294 SW 571; Tucker 
v. State, 94 Tex. Cr. 119, 249 SW 1063; 
Burge v. State, 73 Tex. Cr. 505, 167 SW 
63; Lemons:v. State, 59 Tex. Cr. 299, 
128 SW 416; Salazar v. State, 55 Tex. 
Cr. 307, 116 SW 819; Payne vy. State, 40 
ares Cr. 202, 49 SW 604, 76 AmSR 


{a] Thus: (1) On a prosecution 
for rape, an instruction that the prose- 
cutrix must have at no time consented 
to the act, and that there must have 
been honest, actual, bona fide resist- 
ance, and that she must have used 
force to have prevented the act, as 
best she could, was not subject to the 
criticizm that it did not state the de- 
gree of resistance required. State v. 
Colestock, 41 Or. 9, 67 P 418. (2) Re- 
fusal to charge that the female’s 
failure to prevent the offense by kick- 
ing, biting, striking, or outcry was a 
circumstance to be considered in de- 
termining whether the crime was ac- 
tually committed was not error. Max- 
ey v. State, 66 Ark. 523, 52 SW 2. 
(3) An instruction that force, as a 
necessary element in rape, is to be 
taken in its ordinary acceptation, that 
it is common physical force, that acts 
of violence by which the woman is so 
much in fear of death or bodily harm 
that she is unable to resist is equiva- 
lent to force, and that the resistance 
must be in good faith, and not a mere 
pretense, is sufficient, rendering un- 
necessary a further instruction that 
the woman must make the “uttermost 
resistance,” or must “resist to the 
last extreme.” Davis v. State, 63 Ark. 
470, 39 SW 356. (4) In a prosecution 
for rape, an instruction that the jury 
must believe beyond a _ reasonable 
doubt that the force used by defend- 
ant was such as might reasonably be 
supposed to be sufficient to overcome 
all resistance of the prosecutrix with- 
in her power, and that she actually 
resisted such carnal knowledge of her 
person by defendant, if any, to the ut- 
most of her strength, and that she 
was overcome by superior force of 
defendant, in which question they 
must consider the relative strength of 
the parties, and all other facts and 
circumstances of the case, was a prop- 
er and sufficient charge on the ques- 
tion of the quantum of resistance. 
Salazar v. State, 55 Tex. Cr. 307, 116 
SW 819. (5) A requested charge, in 
a prosecution for rape, that the degree 
of force applied by accused must have 
been such as to overcome all resist- 
ance that the woman could have ex- 
erted, and although.a man has carnal 
knowledge of a woman by force and 
without her consent, if, considering 
the relative strength of the parties, 
the woman could have avoided such 
carnal knowledge by any resistance 
not used by her at the time, the man 
would not be guilty of rape, was prop- 
erly refused, as requiring too great a 
degree of resistance by the woman. 
Lemons v. State, 59 Tex. Cr. 299, 128 
Sw 416. 


72. Ark.—Jackson v. State, 92 Ark. 
71, 122 SW 101. 


Hawaii.—tTerr. v. Takeo Nishi, 
Hawaii 677.- 


24 


all attending acts and cireumstances.?? 
tion that the jury should consider the, relative 
strength of the parties in determining the sufficien- 
cy of the resistance is proper, even in the absence 
of evidence of such relative strength where the par- 
ties were both before the jury.7* 
_ struction specifying the means by which the prosecu- 
trix should have resisted need not be given.‘* Where 
- the female is over the statutory age of consent, but 
immature mentally and physically, the court should 
charge that, if the jury are satisfied beyond a rea- 
sonable doubt that she is too young to feel desire or 
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An instrue- 


However, an in- 


Ill.—Bean v. Peo., 124 Ill. 576, 16 
NE 656. 


Ind.—Hawkins v. State, 
630, 36 NE 419. 


Iowa.—State v. Robinson, 170 Iowa 
267, 152 NW 590; State v. McDevitt, 
69 Iowa 549, 29 NW 459. 


Nebr.—Welsh v. State, 60 Nebr. 101, 
82 NW 368; Dunn vy. State, 58 Nebr. 
807, 79 NW 719; Hammond v. State, 
39 Nebr. 252, 58 NW 92, 


N. Y.—Peo. v. Monnais, 
Pr. 345. 
Pa.—Com. v. Moran, 97 Pa. Super. 


. 


Tex.—Tucker v. State, 94 Tex. Cr. 
119, 249 SW 1063; Kennon v. State, 
(Cr.) 42 SW 876; Sharp v. State, 15 
Tex, A. 171. 


Mee a v. Com., 85 Va. 638, 8 SH 


See Peo. v. Rich, 287 Mich. 481, 212 
NW 105 [certiorari den 275 U. S. 559 
mem, 48 SCt 118 mem, 72 L. ed. 425 
mem] (where conviction of rape was 
affirmed by divided court, although 
court failed to instruct as to outcry). 


[a] Thus: (1) An _ instruction 
that, in determining whether sexual 
intercourse was had against the will 
of complaining witness, the jury 
should take into consideration all the 
surrounding circumstances, the ac- 
quaintanceship of the parties, their 
relative physical strength, ete., is not 
erroneous aS enumerating or giving 
undue prominence to immaterial cir- 
cumstances, the jury being told to 
determine that question from all the 
facts in the case. Bean v. Peo., 124 
Tll. 576, 16 NE 656. (2) Ona trial of 
defendant for rape on his daughter, 
fourteen years of age, it was proper 
to charge the jury that ‘the amount 
of struggle and resistance necessary 
to be shown is not the same in all cas- 
es. A strong, able-bodied woman 
could protect herself when a child 
could not, and a father could over- 
come and subdue the will of his child, 
when a stranger could not.” Ham- 
mond v. State, 39 Nebr. 252, 58 NW 
92. (3) Where, on a trial for rape, 
the prosecutrix testified that the rape 
occurred at night at a place she be- 
lieved to be remote from human habi- 
tation, and that her resistance was 
overcome through fear, and accused 
testified that the intercourse was vol- 
untary, the court on proper request 
must charge that the failure to make 
an outery might be considered in con- 
nection with the other facts as show- 
ing want of resistance. Jackson vy. 
State, 92 Ark. 71,122 SW 101. (4) Ab- 
sence of actual resistance, outcry, and 
prompt complaint weighs heavily 
against the prosecution in a rape case, 
and should be brought to the jury’s 


136 Ind. 


17 Abb. 


attention. Com. v. Moran, 97 Pa. Su- 
per. 120. 
73. State v. Robinson, 170 Iowa 


267,152 NW 590. 


74. Mynett v. State, (Ark.) 18 SW 
(2d) 335; State v. Ingraham, 118 
Minn, 18, 186 NW 258. 
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to be capable of physical consent, they should con- 
vict, but if not so satisfied they should acquit.*® 


[§ 144] d. Female under Age of Consent. In a 
prosecution for carnal knowledge of a female below 
the age of consent it is proper to instruct the jury 
that carnal knowledge of a female under the age of 
consent is rape, and no particular words are nec- 
essary.“* The court should instruct the jury that 
the essential elements of the crime are carnal knowl- 
edge and the female’s age,’7 and, in prosecutions un- 
der some statutes,’® that the female be of previous 
chaste character?® or unmarried.8° The question 
of consent, force, and resistance is immaterial, and 
failing to charge or charging in reference thereto is 
not error;*1 but there is authority that, if the indict- 
ment charges rape by foree, it is error to charge that, 
if the female is shown to be below the age of con- 
sent, the offense is committed whether she assented 
to the intercourse or not.8? And in prosecutions un- 
der some statutes®*® the court, in charging that con- 
sent is not necessary, must charge that in such cases 
the female must be younger than defendant.§* An 
instruction stating that a female child is deemed in- 
capable of consent is not objectionable where it fur- 
ther defines a “female child” as one under the statu- 
tory age.® It is not improper to charge that the 
female must be found to be below the age of con- 
sent at the time of the alleged offense,*® although her 
age is not contested.87 Where the evidence makes 


75. Bowman v. State, 93 Ark. 168, 
129 SW 80; McCombs v. State, 148 
Ga. 304, 96 SE 385; Pounds v. State, 
95 Ga. 475, 20 SE 247; Joiner v. State, 


76 Iowa 330, 41 
Thompson, 
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NW 
(Mo.) 180 SW 872; 
v. Mahoney, 24 Mont. 281, 61 P 647; 
Curry v. State, 50 Tex. Cr. 158, 94 SW 


[§§ 143-144 


the age of the female an issue, the court should af- 
firmatively charge that, unless the jury find beyond 
a reasonable doubt that she was below the age of 
consent, they should acquit.88 Where all the evi- 
dence is that the female was between the ages speci- 
fied in the statute upon which the prosecution is 
based, it is sufficient to charge that the jury must 
find that she was below the higher age, without spe- 
cific mention of the lower age:8® It is ordinarily 
error for the court in its instructions to assume that - 
the female is under the age of consent;°° and the 
court must not in the charge assume that a mother 
knows the age of her child where there is contra- 
dictory evidence;®! but where there is no conflict 
in the evidence, it is not error for the court to assume 
her age-as below the age of consent.°? The jury 
should be instructed that it is not necessary to show 
age from the record in a Bible or elsewhere, but that 
the prosecutrix may testify as to her own age, or it 
may be proved by others,®°? and that the jury may 
consider her appearance in determining her age.°* 
Where the court sufficiently charges that the jury 
must find the female to have been under the statu- 
tory age, it is not necessary to group the facts tend- 
ing to show that she was over such age.®® Since it 
is immaterial whether the child consented or not, it 
is error to charge that she should have made outery 
or complaint, as this is important only on the ques- 
tion of consent.°® The jury may be instructed to 


32; State v. 


Proof of force immaterial where 
State 


offenses not distinct see supra § 75 
text and note 22. 


é : 83. See statutory provisions 

62 Ga. 560; Peo. v. Lynch, 29 Mich.|1058; Simpson v. State, 46 Tex. Cr. 5 ; 

274. : 551, ” SW 320; Smith v. State, 44], he Lee v. State, 138 Miss. 868, 103 
[a] Thus: (1) Where the female ex, De 137, 68 SW 995, 100 AmSR S a 

is nearly fourteen years old, but is 849, 5 85. State v. Wisdom, 122 Or. 148, 

shown by the evidence to be much be- [a] Instructions held sufficient.— 57 P 826. 

low the average in physical and sexu- (1) Generally. Martin v. State, 73 86. State v. George, 214 Mo. 262, 


al development, it is not error to 
charge that the jury may take these 


Tex. Cr. 546, 165 SW 579. 


(2) Where |113 SW 1116; Tate v. State, 68 Tex. 


facts into consideration on the ques- 
tions of consent and resistance. Peo. 
v. Lynch, 29 Mich. 274. (2) On trial 
of an indictment for rape upon a girl 
eleven years and three months old, 
an instruction substantially that it 
was for the jury to determine from 
her age and appearance, and from the 
fact, if they believed it, that she was 
too young to feel desire and consent, 
whether or not she did consent, was 
held not to be erroneous; and another 
instruction asked to the effect that, 
being over ten years of age, if she was 
mentally, although not physically, 
capable of consenting, it was no rape, 
to be properly refused. Joiner v. 
State, 62 Ga. 560. (3) On a trial for 
rape on a child between ten and elev- 
en years of age, where a charge was 
given that, if the child was incapable 
of consenting, defendant was guilty, 
a failure to charge that he was not 
guilty if she was capable was reversi- 
ble error. Pounds v. State, 95 Ga. 475, 
20 SE 247. (4) In a prosecution for 
rape of a twelve-year-old girl, an in- 
struction to find accused guilty if the 
prosecuting witness was incapable of 
consenting, considering her age and 
development, although she made no 
objection to the sexual intercourse, 
was not error. McCombs v. State, 148 
Ga. 304, 96 SE 3865. 


76. State v. De Witt, 186 Mo. 61, 
84 SW 956; Gonzales v. State, (Tex. 
Cr.) 62 SW 1066; Burk vy. State, 8 Tex. 
A. 336. 


77. State v. Scroggs, 123 Iowa 649, 
96 NW 723; State v. Fountain, 110 
Iowa 15, 81 NW 162; State v. Casford, 


the court charged, requiring the jury 
to believe beyond a reasonable doubt 
the essentials constituting rape, and 
that the prosecutrix was under fifteen 
years of age, and then charged “that 
if you believe that at the time de- 
fendant had sexual intercourse with 
prosecutrix, as alleged, she was of the 
age of fifteen years or over, then you 
will find defendant not guilty; or, if 
you have a reasonable doubt of the 
fact that she was under the age of 
fifteen years, you will give defendant 
the benefit of such doubt, and find him 
not guilty,” the charge did not impose 
on accused the burden of proving that 
the prosecutrix was over the age of 


consent. Curry v. State, 50 Tex. Cr, 
158, 94 SW 1058. 
78. See statutory provisions; and 


supra § 18, 


eet See infra § 154 text and note 


80. Alfonso v. State, 97 Fla. 255, 
120 S 361. 


81. (Peo. v2" Davis; 67 (CalsvAs 21/0; 
227 P 494; Bchols v. State, 153 Ga. 
857, 113 SH 170; State v. Nevitt, 


(Mo.) 270 SW 337; NeSmith v. State, 
93 Tex. Cr. 203, 246 SW 1038; Ulmer 
Vv. “State; (71) Mex), Cro15 7.950 160) US, 
1188; Bryant v. State, 46 Tex. Cr. 
126, 79 SW 554; Fields v. State, 39 
Tex. Cr. 488, 46 SW 814; Gonzales v. 
State, (Tex. Cr.) 31 SW 371; Rodgers 
v.- State, 30 Tex, A, 510,17 SW 1077, 


82. State v. Johnson, 100 N. CG. 
494, 6 SE 61. 

Allegation of force as Snr PIRAaRS 
see supra § 70 text and note 88. 


Cr. 45, 150 SW 781. 


87. Cain v. State, 68 Tex. Cr. 507, 
153 SW 147. 


88. Cowden vy. State, 68 Tex. Cr. 
62, 150 SW 779. 


89. Basham y. Com., 225 Ky. 781, 
10 SW (2d) 285. 


90. Peo. v. Webster, 111 Cal. 381, 
43 P1114; State v. Pitman, 98 N. J. 
L, 626, 119 A 438: 


91. Peo. v. Dickerson, 58 App. Div. 
202, 68 NYS 715. irae 


92. Peo. v. Baldwin, 117 Cal. 244, 
49 P 186; Hawkins v. State, 136 Ind. 
630, 36 NE 419. 


93. State v. Scroggs, 123 Iowa 649, 
96 NW 723. And see supra §§ 99, 127. 
94. State v. Scroggs, supra; Peo. 


v._ Dickerson, 58 App. Div. 202, 68 


NYS 715. And see supra §§ 99, 127. 


[a] Instruction held proper.—On 
a prosecution for statutory rape, an 
instruction that the female was com- 
petent to testify as to her age did not 
indicate to the jury that ‘ther appear- 
ance and apparent maturity might not 
be considered on such question. 
State v. Scroggs, 123 Iowa 649, 96 
NW 723. 


95. Hamilton v. State, 74 Tex. Cr. 
219, 168: SW 536. 


96. Peo. v. Knight, 5 Cal. Unrep. 
Cas. 231, 43 P 6; State v. Palmberg, 
199 Mo. 233, 97 SW 566, 116 AmSR 
476; State v. Baker, 186 Mo. 74, 
37 SW 810; State v. Birchard, 35 Or. 
484, 59 P 468. And see supra §§ 90-93. 


ES ee a Se Se a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 144-148] 


consider other acts in determining whether there has 
been carnal knowledge.®? 


[§ 145] e. Threats and Fear. The court should 
charge the jury that, if resistance is precluded by 
threats and fear of personal violence, the crime is 
complete.°® In the absence of evidence of threats, 
it is not error to define “rape” as carnal knowledge 
of a female by force or threats, where the court lim- 
its the jury solely to consideration of the element of 
foree.°® Where there is testimony that defendant 
had intercourse with the prosecutrix after saying 
that he was an officer and threatening to arrest her, 
it is improper to refuse an instruction that rape is 
not made out by submission under threat of arrest.+ 

[§ 146] f. Female Imbecile, Drugged, or Intoxi- 
cated. On a prosecution for rape, the jury should 
be instructed that, if the female is so imbecile as to 


be incapable of giving consent, or if she is mentally — 


or physically unable to resist as the result of drugs 
or intoxicants, the offense can be committed without 
the use of force.2 However, where the evidence 
shows that the female had lueid intervals, the court 
should also instruct that, if the prosecutrix had lucid 
intervals, and if, at the time of the intercourse, she 
had sufficient mental capacity and will power to re- 
sist such intercourse had she so desired, but that 
she did not oppose it because of her desire to engage 
therein, defendant should be acquitted. Where it 


97. Ark.—Plunkett v. 
Ark. 409, 82 SW 845. 


State, 72 


RAPE 


without her consent,” etc., they would 
find. defendant guilty of rape, 
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is required that defendant be ignorant of the female’s 
mental infirmity in order to vitiate her consent or 
dispense with the element of force,‘ ‘the court must 
charge as to the necessity of his knowledge of such 
fact in order to convict.® 


[§ 147] g. Fraud. In a prosecution under a stat- 
ute defining rape by fraud as intercourse obtained 
by the use of a stratagem inducing the female to be- 
leve that defendant is her husband,® an instruction, 
embodying the elements of this offense, and explain- 
ing that the stratagem referred to in the statute is 
any artiflee or trick inducing the female to submit 
under the belief that defendant is her husband, is suf- 
ficient.“ In a prosecution under a statute defining 
rape by fraud as committed upon a female to whom a 
substance producing unnatural sexual desire or a 
stupor preventing resistance has been administered 
without her knowledge or consent,* the court must 
instruct the jury that the substance must be admin- 
istered to the female without her knowledge or con- 
sent,® and it is error to omit this requirement of the 
statute from the instruction.1° 


[§ 148] h. Attempt and Assault with Intent To 
Rape—(1) InGeneral. In a prosecution for attempt 
or assault with intent to rape the court should prop- 
erly instruct as to the elements of these offenses, both 
as to the overt act and as to the required intent.*? 
The jury should be charged that, unless they are sat- 


natural fool; a fool from birth; a 


it was|human being’ in form but destitute 


Cal.—Peo. v. Mathews, 139 Cal. 527, 
73 P 416. 

Colo.—Peckham v. Peo., 
1405 7b. P* 422. 

Mo.—State v. Evans, 138 Mo. 116, 
39 SW 462, 60 AmSR 549. 

Tex.—-Henard v. State, 47 Tex. 
Cr. 168, 82 SW 655; Proctor v. State, 
(Cr.) 65 SW 368. 

Proof of other acts see Criminal 
Law § 1194. 

98. Ala.—Posey v. Staté, 143 Ala. 
54, 38 S 1019; Shepherd v. State, 135 
Ala. 9, 33 S 266. 

Conn.—State v. Long, 72 Conn. 39, 
43A 493. 


32 Celo. 


Fla.—Doyle v. State, 39 Fla. 155, 
22) S272; 63 Ams 159, 
NUS Ee Wiston v. Peo., 121 Ill. 497, 
13 NE 538. 
Iowa.—State v. Morrison, 189 Iowa 
1027,-179" NW 321; State v. Urie, 101 
Towa 411, 70 NW 603; 


State v. Ward, 
73 Iowa 532, 35 NW 617. 


Ky.—King v. Com., 20 SW 224, 14 


KyL 254. 

Mich.—Turner y. Peo., 33 Mich. 
363. 

Tex.—Grace vy. State, 90 Tex. Cr. 


329, 234 SW 541; 
(Cr.) 87 SW 860. 


[a] Instructions held not mislead- 
ing.—(1) An instruction that rape is 
the carnal knowledge of a female, 
forcibly and against her will, “and 
where threats of personal violence 
are made to overcome her will, and 
she believes that her person is in dan- 
ger from said threats, and [he] has 
sexual intercourse with her, the law 
considers such carnal knowledge as 
having been forcibly had,” etc., is 
not ambiguous or misleading. State 
v. Urie, 101 Iowa 411, 70 NW 603. 
(2) Where the jury were charged that 
“rape is the carnal knowledge. of a 
woman, obtained by force or threats,” 
and that, if defendant, at the time 
and place charged in the indictment, 
“did by force or threats have carnal 
knowledge of [prosecutrix], a woman, 


[52 C. J.—58] 


Pettiway v. State, 


held that the jury could not have 
been misled by the failure to include 
the want jot consent in the definition 
of “rape.” Pettiway v. State, (Tex. 
Cr: 37. Siw, 4860: 


[b] Instruction held sufficient.— 
In a prosecution for rape by threats, 
an instruction that the threats must 
be such as might reasonably create a 
just fear of death or great bodily 
harm, in view of the relative condi- 
tion of the parties as to health, 
strength, and other circumstances, 
sufficiently instructed the jury as to 
the character of threats which would 
be sufficient. Grace vy. State, 90 Tex. 
Cr. 329,-2384 SW 541. 


99. Salazar v. State, 

ne 116 SW 819. 
Peo. v. Cavanaugh, 30 Cal. A. 

432. 158 Pp 1053 

pb ia mee ouey, v. State, 143 Ala. 
54, 38 S 1019; Shepherd v. State, 135 
Ala.-9, 33 S 266. 

Iowa.—State v. McKinnon,, 158 
Iowa 619, 188 NW 523; State v. Ather- 
ton, 50 Iowa 189, 32 AmR 134. 


Ky.—Jones vy. Com., 154 Ky. 752, 
159 SW 568; Sandefur v. Com, 143 
Ky. 655, 137 SW 504 


Mo.—State v. Huff, 161 Mo. 459, 61 
Sw 900, 1104, 164 Mo. 480, 65 SW 256. 

N. M.—Teryr. v. Edie, 6 N. M. 555, 
30 P 851: 

Tex.—Segrest v. State, (Cr.) 57 SW 
845. 

[a] Instruction in language of 
statute to the effect that the female 
must be “so imbecile as to prevent 
effective resistance” is sufficient, and 
the court may properly refuse re- 
quested instructions embodying modi- 
fications of the statutory requirement. 
State v. McKinnon, 158 Iowa 619, 
138 NW 523. 


[b] Under statute using term 
“idiot.”— (1) The court should define 
the word “idiot” in charging that it 
is rape to have intercourse with an 
idiot female. Jones v. Com., 154 Ky. 
752, 159 SW 568. .(2) Where the 
court instructed that an idiot was “a 


bs TexriCr, 


of reason from birth and of the ordi- 
nary intellectual power of man,” as 
the word “fool’ is defined by Webster 
to be “one destitute of reason or of 
the common powers of understand- 
ing; an idiot; a natural; a person 
deficient in intellect; one who acts 
absurdly or pursues a course contrary 
to the dictates of wisdom, one with- 
out judgment; a simpleton; a dolt,’” 
it was held that, while the words “a 
natural fool,’ “a fool from _ birth” 
might well have been omitted, they 
did not prejudice accused, and the 
instruction as a whole clearly de- 
fined the term “idiot,” although it 
might be more aptly defined as one 
who has been from birth or infancy 
deficient in mental capacity, and des- 
titute of the ordinary intellectual 
powers. Sandefur v. Com., 143 Ky. 
655, 187 SW 504. 


38. Thomas v. State, 102 Tex. Cr. 
575, 279 SW 278. 


See supra § 31 text and notes. 


State v. Schlichter, 263 Mo. 561,, 
173° SW 1072. 


[a] Thus a charge in a prosecution 
for rape, that the state must prove 
prosecutrix’ mental infirmity, which 
did not require a finding that ac- 
cused knew of her infirmity, is erro- 
neous. State v. Schlichter, 263 Mo. 
561, 173 SW 1072. 


6. See statutory provisions; 
supra § 33 

7. Melton v. State, 71 Tex. Cr. 130,. 
158 SW 550; Lee v. State, 44 Tex. Cr. 
354, 72 SW 1005, 61 LRA 904. 


8. See statutory provisions; 
supra § 33 text and notes. 


9.” Montoya wa State, 79 (RexsiCrs 
332, 185 SW 6. 

10. Montoya y. State, supra. 

11. Ark.—McDonald y. State, 160: 
Ark. 185, 254 SW 549; Benson y. 
State, 112 Ark. 442, 166 SW 549; Paul 
v. State, 99 Ark. 558, 139 SW 287. 

Colo.—Dickens v. Peo., 60 Colo. 141, 
152 P 909. 

Ga.-—Marshall vy. State, 20 Ga. A. 
72, 92 SE 552. 


and 


and 
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isfied beyond a reasonable doubt that defendant had 
a present intent to have sexual intercourse with the 
prosecutrix and intended to use force sufficient to 
overcome all resistance on her part, they should not 
‘convict him of attempt or assault with intent to 


Hawaii—tTerr. v. Schilling, 17 Ha- 
waii 249. 

Ida.—State v. Johnson, 26 Ida. 609, 
144 P 784. 

Ind.—Rahke v. State, 168 Ind. 615, 
81 NE 584. 

Iowa.—State v. Snider, 
15, 91 NW 762. 


Kan. eae Vv. Moore, 110 Kan. 732, 
205 P 64 


119 Iowa 


ee date v. Barber, 261 Mass. 
281, 158 NE 840. 
ane v. Garner, 129 N. C. 


N. 
ie 40 SE 


D— state v. Bowe, 57 N. D. 89, 
220. Nw 843. 


Oh.—State v. 
532, 148 NE 29. 


Tex.—Jenkins v. State, (Cr.) 27 SW 
(2d) 164; Stockton v. State, 80 Tex. 
Cr. 521, 192 SW 236; Duckett v. State, 
63 Lex Cr. 331, 150 SW 1L77 5) Part v. 
State, 65 Tex. Cr. 80, 143 SW 1156; 
Conger v. State, 63 Tex. Cr. 312, 140 
SW 1112; Railsback v. State, 53 Tex. 
Cr. 542, 110 SW 916. 


Va.—Lufty v. Com., 
100 SE 829. 


[a] Failure to execute intent.— 
An instruction that, if defendants 
were guilty of assault, execution of 
an intent to have sexual intercourse 
was immaterial, is proper. Com. v. 
Barber, 261 Mass. 281, 158 NE 840. 


[b] Power to commit battery.— 
Evidence in a case in a prosecution 
for assault with intent to rape, which 
merely discredited the prosecutrix’ 
testimony as to the time when the as- 
sault was committed, does not raise 
an affirmative issue so as to require a 
charge that accused must have been 
within such distance of the person 
assaulted as to make it within his 
power to commit a battery. Vivian 
v. State, 68 Tex. Cr. 358, 152 SW 895. 


[c] Inclusion in charge of defini- 
tions of “rape,” based on statute, is 
immaterial, where the court correctly 
charges as to the element of assault 
with intent to rape. Railsback v. 
State, 53 Tex. Cr. 542, 110 SW 916. 


{[d] Instructions held sufficient.— 
(1) Assault with intent to rape. Mc- 
Donald v. State, 160 Ark. 185, 254 SW 
549; Dickens v. Peo., 60 Colo. 141, 
152 P 909; Marshall v. State, 20 Ga. 
A. 72, 92 SE 552; Terr. v. Schilling, 
17 Hawaii 249; State v. Bowe, 57 N. 
D. 89, 220 NW 8438; State v. Schwab, 
109 Oh. St. 532, 143 NE 29; Jenkins 
v. State, (Tex. Cr.) 27 SW (2d) 164; 
Stockton v. State, 80 Tex. Cr. 521, 192 
SW 236; Duckett v. State, 68 Tex. Cr. 
331, 150 SW 1177; Conger v. State, 63 
Tex. Cr. 312, 140 SW 1112; Railsback 
v. State, 53 Tex. Cr. 542, 110 SW 916. 
(2) Attempt to rape. State v. Moore, 
DMOn KRani'%32,0-205) (P. 644") Lutty-v. 
Com., 126 Va. 707, 100 SE 829. 


12. Ala.—Brooks v. State, 185 Ala. 
1, 64 S 295 [rev 8 Ala. A. 277, 62 S 
569]. 


Schwab, 109 Oh. St. 


126 Va. 707, 


Ark.—Brock v. State, 168 Ark. 302, 
270 SW 98; Benson y. State, 112 Ark. 
-442, 166 SW 549; Paul v. State, 99 
Ark. 558, 139 SW 287. 


Cal.—Peo. v. Jensen, 82 Cal. A. 489, 


255 P 781; Peo. v. Dunlop, 27 Cal. A. 
460, 150 P. 389; Peo. v. Everett, 10 
Sal, PAG a Ole PL b23. 


Fla.—Sparkman v. 84 Fla. 


151, 92 S 812. 
Hawaii.—tTerr. v. Schilling, 17 Ha- 
wali 249. 


State, 
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Ill.—Adams v. Peo., 179 Ill. 633, 54 
NE 296. 


Ind.—Rahke vy. State, 168 Ind. 615, 
81 NE 584. 


Iowa.—State v. Huckelberry, 195 
Iowa 18, 188 NW 587; State v. Wil- 
cox, 185 Iowa 90, 169 NW 646, 4 ALR 
1066; State v. Symens, 138 Towa 113; 
115 NW 878; State v. Snider, 119 
Iowa 15, 91 NW 762; State v. Jerome, 
82 Lowa 749, 48 NW 122; State v. 
McIntire, 66 Iowa 339, 23 NW 735; 
State vy. Warner, 25 Iowa 200. 


Mich.—Peo. v. Murphy, 145. Mich. 
524, 108 NW 1009. 


Miss.—Watkins v. State, 134 Miss. 
241, SSeS 537. 


Mo.—State v. Shaw, 220 SW 861; 
State v. Bowers, 239 Mo. 431, 144 SW 
Os 


C.—State v. Garner, 129 N. C. 


N. 
536, 40 SE 6. 


Oh.—Grossweiler vy. State, 113 Oh. 
St. 46, 148 NE 89. 


Or.—State v. Chaims, 
35 P 450. 


Tex.—Blackstone v. State, 91 Tex. 
Cr. 106, 237 SW 282; Freeman, v. 
State, 52 Tex. Cr. 500, 107 SW 1127; 
Washington v. State, 51 Tex. Cr. 542, 
103 SW _ 879; Bawceom v. State, 49 
Tex. Cr. 417, 94 SW 462; Hudson v. 
State, 49 Tex. Cr. 24, 90 SW 177; Lee 
v. State, 47 Tex. Cr. 612, 85 sw R98) 
Caddell v. State, 44 Tex. Cr. 213; 70 
SW 91; Shell v. State, (Cr.) 38 SW 
207; Porter v. State, 33 Tex. Cr..385, 
26 SW 626; Williams v. State, (A.) 
13 SW 609; McCleavland v. State, 24 
Tex, A. 202, 5 SW 664; Lights v. 
State, 21 Tex. A. 308, 17 SW 428; Mc- 
see v. State, 21 Tex. A. 670, 2 SW 
890. 


Wash.—State v. 
Wash. 446, 39 P 955. 


Wyo.—State v. Wilson, 32 Wyo. 37, 
228 P 803. 


[a] Stressing intent.—The intent 
throughout the instruction should be 
kept permanently before the jury’s 
mind as being the main subject of in- 
quiry. Sparkman y. State, 84 Fla. 
151, 92 S 812. 

[b] “Felonious.”—In a prosecu- 
tion for an attempt to rape, an in- 
struction is erroneous which omits 
the word “felonious” in describing the 
intent necessary to constitute the of- 


25 Or. 221, 


Courtemarch, 11 


fense, Watkins y. State, 134 Miss. 
211, 98 S 537. 

[ec] Charge that circumstances 
may show intent.—An_ instruction 


that the intent of defendant might be 
shown “by the acts and conduct of 
the defendant, or by other facts and 
circumstances in evidence,” is prop- 
er, as against the contention that it 
gave the jury a “roving commission,” 
since it is only by facts and circum- 
stances in evidence that any question 
may be determined by a jury. State 
v. Shaw, (Mo.) 220 SW 861. To same 
effect Peo. v. Jensen, 82 Cal. A. 489, 
255 P. 78d. 


[d] Penetration.—In a prosecu- 
tion for assault with intent to rape, 
intent to penetrate being doubtful, 
refusal to instruct that there can be 
no carnal knowledge without penetra- 
tion is error, no instruction having 
been given on elements of carnal 
knowledge. State v. Wilson, 32 Wyo. 
373.228 P 803. 


[e] In absence of evidence as to 
difference in race and social standing 
of accused and the woman alleged to 


commit rape 3+? and the court should charge the jury 
that the assault must be made with such force as to 
indicate the intention to have sexual intercourse re- 

gardless of resistance, and that everything short of 
va degree of force is insufficient.+* 


Too, the jury 


have been raped, it was not error to 
fail to charge’ that such matters may 
be considered in determining the in- 
tent of accused. Washington v. 
‘State, 138 Ga. 370, 75 SH 253. 


[f] Instructions held sufficient.— 
(1) The court’s charge bearing on the 
question of intent, “whether or not 
he solicited relations with prosecut- 
ing witness,” was not’ erroneous, 
“solicitation” not necessarily con- 
sisting of verbal requests, in view of 
testimony as to the actions and state- 
ments of accused at the time. State 
v. Huckelberry, 195 Iowa 13, 188 NW 
587. (2) Where the evidence showed 
that accused caught the prosecutrix 
and told her, on her beginning to 
scream, not to make a noise, and then 
began to beat and choke her and 
knocked her down twice, and that 
accused, on persons arriving on the 
scene, fled, an instruction that be- 
fore the jury could convict they must 
believe that he entertained at the 
time the specific intent, and that, if 
he did not entertain the specific in- 
tent, the case should be tried on the 
question of an aggravated assault, 
properly submitted to the jury the 
question whether accused had some 
other intent. Washington vy. State, 51 
Tex. Cr. 542, 103 SW 879. 


[g] Instructions held misleading. 
—(1) Where the court charged that 
the state must establish beyond a 
reasonable doubt that defendant put 
his hands on prosecutrix’ person with 
an intent to induce her -thereby to 
submit against her will to sexual in- 
tercourse with ‘him, and that he in- 
tended to have intercourse with her 
at the time he so laid or put his 
hands upon her person, it was held 
that, the instruction being objection- 
able as eliminating the element of 
force, the phrase “agairist her will” 
did not cure the defect, but rendered 
the instruction misleading, ambigu- 
ous, and uncertain. Rahke v. State, 
168 Ind, 615, 81 NE 584. (2) Where 
the prosecutrix testified that defend- 
ant took hold of her violently, but 
nowhere stated that he made any in- 
decent proposal to her, or used any 
lascivious language, or was guilty of 
any lewd conduct, but his threats 


rather indicated a design to kill her,. 


an instruction that there are certain 
presumptions of law, which are that 
guilty intent is conclusively pre- 
sumed from the deliberate’ commis- 
sion of an unlawful act for the pur- 
pose of injuring another, that a per- 
son is innocent of crime, that an un- 
lawful act is done with an unlawful 
intent, and that a person intends.the 
ordinary consequences of his volun- 
tary act—was objectionable as mis- 
leading. Peo. v, Everett, 10 Cal. A. 
12, 101 P 528. (3) Where it was the 
state’s theory that, after putting his 
hands upon the prosecutrix, and in- 
sisting on ‘having sexual intercourse, 
defendant permitted her to go on her 
promise to meet him on the following 
night for such purpose, an instruction 
that “the laying on of the hands with 
the specific intent at the time to have 
carnal knowledge of a woman would 
be an assault” is erroneous, in that 
the jury might ‘have found defendant 
guilty even though they believed his 
acts related to a future, and not a 
present intent, and went to the ex- 
tent of solicitation only. Blackstock 
v. State, 91 Tex. Cr. 106, 237 SW 282. 


13. Ariz.—High v. Terr., 12 Ariz. 
146, 100 P 448. 


Ark.—Benson v. State, 112 Ark. .442, 


—_——— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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should be instructed that resistance by the female 
is essential,!4 and that if the woman consents to the 
acts of defendant he cannot be found guilty.!® 
ther, the court should charge that, if the woman did 
not have sufficient intellect to consent, any effort to 
have sexual intercourse with her constituted assault 
However, the court 
may properly instruct that consent to sexual inter- 
course after an assault with intent to rape does not 
constitute consent to the assault,+? and the court may 
properly refuse an instruction that abandonment of 
the assailant’s purpose is a defense.+§ 
should also be instructed that, if they believe that 
accused put his hands on the woman merely attempt- 


with intent to commit rape.?® 


166 SW 549; Paul v. State, 99 Ark. 
558, 189 SW 287. 


Fla.—Hunter y. State, 29 Fla. 486, 
10 S 780. 


Ill.— Johnson y. Peo., 
64 NE 286. 


Iowa.—State v. Wolf, 118 Iowa 564, 
92 NW 6738, 112 Iowa 458, 84 NW 536. 


Ky.—Polly v. Com., 27 SW 862, 16 
KyL 203. 


Miss.—Corley v. State, 99 Miss. 896, 
BGS. 179. : 


Mo.—State v. Shaw, 220 SW 861. 


Tex.—Conger v. State, 63 Tex. Cr. 
aio i140 SW. 1112: Davis v. “State, 
(Cr.) 69 SW 502; Shields v. State, 32 
Tex. Cr. 498, 283 SW 893; Walton v. 
State, 29 Tex. A. 163, 15 SW 646. 


[a] Instruction held proper.—An 
instruction that the term “aSsault” 
did not necessarily mean extreme vio- 
lence or force, but that the touching 
or handling of the person or body of 
the prosecutrix by defendant without 
her consent might constitute an as- 
sault, is proper. State v. Shaw, (Mo.) 
220 SW 861. 


[b] Instruction not approved, but 
held not misleading.—In a_ prosecu- 
tion for an assault with intent to 
rape, after giving the statutory defi- 
nition of ‘‘assault,’”’ a charge that he 
did not consider any amount of vio- 
lence or force necessary for the com- 
mission of an assault, which might 
be committed by a man approaching 
another in a threatening attitude and 
drawing back his fist, or by pointing 
a weapon at another, while subject to 
criticizm, was not so misleading as 
to constitute reversible error. High 
y. Terr., 12 Ariz. 146, 100 P 448. 


[ec] Instruction held erroneous.— 
An instruction that, in an assault 
with intent to rape, the force used 
may be only constructive, and the 
laying of a hand upon a female, al- 
though without intent to ‘hurt, was, 
in legal contemplation, the use of 
force, from which a criminal intent 
would be presumed, and that if the 
jury believed that accused laid his 
hand upon the prosecutrix against 
her will, with intent to have carnal 
knowledge, they should convict, is 
erroneous. Corley v. State, 99 Miss. 
896, 56 S. 179. 


14. Rahke v. State, 
81 NE 584. 


[a] Instruction held not mislead- 
ing.—An instruction that a woman 
assaulted with intent to rape was not 
required to resist with all violent 
means in her power, and was not re- 
quired to do more than her age, 
strength, and all attendant circum- 
stances made it reasonable for her to 
do, in order to manifest her opposi- 
tion, provided the resistance was in 
good faith, was not objectionable, as 
misleading the jury to infer that, if 
defendant ‘attempted to have inter- 
course with the prosecutrix, and she 
did not consent expressly in words, 
that alone would warrant a convic- 


197) “Hy 48, 


168 Ind. 615, 
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tute the crime.}® 
Fur- 


The jury 


an intent to use 
tion. Rahke v. State, 168 Ind. 615, 81 
NE 584. 


15. Ga.—Wade v. State, 11 Ga. A. 
411, 75 SE 494. 


Ill—Addison v. Peo., 193 Ill. 405, 
62 NE 235; Adams v. Peo., 179 Ill. 
633, 54 NE 296. 


Kan.—Sunnafrank y. State, 64 Kan. 
886, 67 P 1108. 


N. C.—State v. Nash, 109 N. C. 824, 
13 SE 874, 


Tex.—Montgomery v. State, 97 Tex. 
Cr. 508, 262 SW 755; Ritcher v.State, 
93 Tex. Cr. 444,:248 SW 3873; Kearse 
v. State, (Cr.) 88 SW 363. 


Wis.—Hull v. State, 22 Wis. 580. 


[a] Consent by manner and con- 
duct.—(1) Where the purpose of a 
requested instruction in a _ prosecu- 
tion for an assault with intent to 
rape was to advise the jury that they 
might consider whether the “manner 
and conduct” of the prosecutrix en- 
couraged defendant to make ap- 
proaches and advances looking to- 
ward sexual intercourse, it was er- 
ror to modify it so as to ignore the 
view that the prosecutrix’ consent 
might be indicated by her ‘manner 
and conduct.” Adams y. Peo., 179 Ill. 
638, 54 NE 296. (2) It is error to 
refuse to give an instruction present- 
ing the sole defense of defendant 
that, while the prosecuting witness 
had not consented in terms to the acts 
charged, her conduct has been such 
as to lead defendant to believe his 
advances were agreeable to her, and 
that such advances as he made were 
under that belief. Ritcher v. State, 
93 Tex. Cr, 444, 248 SW 373. But see 
Dryman v. State, 102 Ala. 130, 15 S 
433 (holding that a requested in- 
struction that embracing a woman 
against her will is not an assault if 
she indicates that it is agreeable to 
her is properly refused). 


16. State v. Huff, 161 Mo. 459, 61 
Sw 900, 1104, 164 Mo. 480, 65 SW 
256. 


17. State v. Symens, 138 Iowa 113, 
115 NW 878. ; 

[a] Thus an instruction, on a trial 
for rape, resulting in a conviction of 
accused for assault with intent to 
rape, that, if the jury should find 
that accused did not commit rape be- 
cause the prosecutrix consented to 
the sexual intercourse, yet, if they be- 
lieved that such consent was not giv- 
en until after accused had assaulted 
her with intent to rape, accused was 
guilty of assault with intent to rape, 
was not objectionable as permitting a 
conviction for assault with intent to 
rape, although the prosecutrix con- 
sented to the assault. State v. Sy- 
mens, 138 Iowa 113, 115 NW 878. 

18. Stewart v. State, 61 Tex. Cr. 
90, 183 SW 1051. r 

19. Fla.—Hunter v. State, 29 Fla. 
486, 10 S 730. 

Ga.—McCullough y. State, 11 Ga. 
AS 612, 76 SH 393% 

Iowa.—State v. 


Wilcox, 185 Iowa 
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ing to persuade her to consent, this would not consti- 


[§ 149] (2) Female under Age of Consent. In a 
prosecution for attempt or assault with intent to rape 
a female under the age of consent, the court should 
instruct the jury as to the elements of the offense, 
both as to the overt act and the necessary intent.?° 
In such prosecutions “rape” is properly defined as 
earnally and unlawfully knowing a female child un- 
der the age of consent,?+ and a charge that an assault 
upon the female with intent to have carnal knowledge 
constitutes the offense is sufficient without defining 
the term “assault.”?? 


The court should charge that 
force to overcome the female’s re- 


90,.169 NW 646, 4 ALR 1066; State 
v. Canada, 68 Iowa 397, 27 NW 288. 


'_N, C.—State v. Nash, 109-N. C. 
824, 18 SE 874. 

Oh.—Grossweiler vy. State, 113 Oh. 
St. 46, 148 NE 89. 


Tex.—Lee v. State, 47 Tex. Cr. 612, 
85 SW 798. 


Wis.—Bannen vy. 
317, 91 NW 107, 965 


[a] Instructions erroneously re- 
fused.—(1) On a prosecution for an 
assault with intent to commit rape, 
where there is evidence to justify it, 
it is error to refuse defendant’s re- 
quest to charge that ‘‘the request of 
the defendant to the prosecutrix to 
consent to an improper intercourse 
may be taken in consideration by the 
jury to disprove the fact that the de- 
fendant intended to commit rape.” 
Hunter v. State, 29 Fla. 486, 10 S 730. 
(2) It is error to refuse to charge 
that, if the negro assailant intended 
to desist as soon as he ascertained 
that the white woman assailed would 
not consent, he would not be guilty of 
assault with intent to rape. McCul- 
souet v. State, 11 Ga. A. 612, 76 SE 
vo . 


{b] Instruction held erroneous.— 
On a prosecution of a physician for 
assault with intent to rape on a girl 
seventeen years of age, in that he 
took improper liberties with her per- 
son, an instruction that if he acted in 
good faith as a physician, and did 
what ‘he did as such, he is not guilty, 
“otherwise he is guilty,” is erroneous, 
for if she consented to the taking of 
the liberties, understanding that he 
was not acting in good faith as a 
physician, then he was not guilty. 
oye: v. Nash, 109 N. C. 824, 13 SH 


20. Ga.—Suggs v. State, 24 Ga. 
A, 323, 100 SE 778; Williams v. State, 
15 Ga. A. 306, 82 SE 938. 


State, 115 Wis. 


Iowa.—State v. Roby, 194 Iowa 
1032, 188 NW 709. 
» Kan.—State v. Kendall, 56 Kan. 


238, 42 P 711. 
Mo.—State v. Gilreath, 267 SW 880. 


Wyo.—Ross v. State, 16 Wyo. 285, 
93 P 299, 94 P 217. 


[a] Instructions held sufficient.— 
Suges v. State, 24 Ga. A. 323, 100 SE 
778; Williams v. State, 15 Ga. A. 306, 
82 SE 938; State v. Roby, 194 Iowa 
1032, 188 NW 709; State v. Kendall, 
56 Kan. 238, 42 P 711; State v. Gil- 
reath, (Mo.) 267 SW 880; Ross v. 
erates 16 Wyo. 285,793 P4299) 9452 
iG 

{[b] Failure to give specific code 
definition of “assault with intent to 
commit rape” is not error. Williams 
vy. State, 15 Ga. A. 306, 82 SH 938. 


21. State v. Riseling, 186 Mo. 521, 
85 SW 372. 
22. Collins v. State, 66 Tex. Cr. 


602, 148 SW 1065. 
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sistance is not necessary,?* and that, if defendant 
intended to have sexual intercourse, although no force 
was used, he would be guilty.24 Where it is shown 
that the female is under the age of consent and no 
force was used, the court should properly instruct 
the jury as to the distinction between assault with 
intent to have sexual intercourse and the taking of 
improper liberties with the person of the child with- 
out such intent.” 

[§ 150] i. Identification of Defendant. An in- 
struction that the jury must believe beyond a reason- 
able doubt that defendant committed the offense, and 
that the state has the burden of proving his identity 
beyond a reasonable doubt, is sufficient.2® The court 
may instruct the jury to consider the condition and 
surroundings of the prosecutrix when she identified 
defendant.27_ Where the defense is an alibi, an in- 
struction calling this defense and evidence thereof 
to the jury’s attention is sufficient, notwithstanding 
an instruction that it is not essential to conviction to 
prove the offense on the exact date charged in the 
information.?® An instruction that it must be proved 
beyond a reasonable doubt that the crime was com- 
mitted by the prisoner, and that his absence, if shown, 
would be a full defense, is a sufficient charge, not- 


23. Ga.—Williams v. State, 15 Ga. 26. 


RAPE 


[§§ 149-153 


withstanding a subsequent instruction that bie bur. 


den of proving an alibi is on the one setting it up.” 


[§ 151] j. Age of Defendant. In a prosecution 
under a statute fixing the age at which one can com- 
mit the offense,*® the jury must be instructed that 
the burden is on the state to prove defendant over 
the statutory age.24 The jury may be instructed 
that they may find from the appearance of defendant 
that he is over the prescribed age.*? 


[§ 152] k. Character of Defendant. The jury 
aria be instructed to consider evidence of good 
character in determining the guilt of defendant,** 
although his good character does not constitute a 
defense.*+# 


[§ 153] 1. Drunkenness of Defendant. General- 
ly, if there is evidence of defendant’s drunkenness 
at the time of the alleged offense, the court should 
instruct that, if defendant was so intoxicated as to 
be unable to form an intent, there can be no convic- 
tion of assault with intent to rape.*® However, in 
a prosecution for assault with intent to rape, the 
court may properly charge that, if the evidence shows 
an intent to commit rape, drunkenness is no defense.*°® 
Where, in such a prosecution, defendant offers tes- 
timony tending to show that, by reason of drunken- 


man for rape upon a child of tender 


A. 306, 82 SE 938. 


Iowa.—State_ v. 
1032, 188 NW 709. 


Mo.—State v. Shaw, 220 SW 861. 


Tex.—Scott v. State, 73 Tex. Cr. 
622, 166 SW 729. 


Wyo.—Ross v. State, 16 Wyo. 285, 
Do P299),94, Pe 217. 


[a] “Force” need not be defined.— 
In a prosecution for assault with in- 
tent to rape a girl under fifteen years 
of age, it is not necessary for the 
court to define ‘force’ in the charge, 
since the consent of the girl would 
be no defense. Scott v. State, 73 Tex. 
Cr. 622, 166 SW 729. 


{b] Instruction properly refused. 
—On a trial for assault with intent 
to rape a child under the age of con- 
ssent, an instruction that, in determin- 
ing ‘whether the state proved the in- 
itent beyond a reasonable doubt, the 
jury must be satisfied that accused 
‘intended to gratify his passions on the 
yperson of the child, notwithstanding 
vany resistance on her part, was prop- 
-erly refused, since it is the intent 
-earnally to know a female under the 
age of eighteen years with or without 
her consent, coupled with an assault, 
which constitutes the offense. Ross 
v. State, 16°Wyo. 285, 93 P 299,94 P 
217. To same effect State v. Shaw, 
(Mo.) 220 SW 861. 


Intent to use force not necessary 
‘see supra § 45 text and note. 


24, Addison v. Peo., 193 Ill. 405, 
62 NE 235; State v. Gilreath, (Mo.) 
267 SW 880. 


[a] Instruction properly refused. 
—In a prosecution for assaulting a 
female under the statutory age with 
intent to rape, an instruction requir- 
ing the jury to find, to justify a con- 
viction, that accused employed the 
kind of force necessary to place the 
prosecutrix in the position and atti- 
tude in which the act of sexual inter- 
course could have been performed 
with her is properly refused. Love 
v. State, 68 Tex. Cr. 228, 150 SW 920. 


25. Peo. v. Dowell, 136 Mich. 306, 
99 NW 23; Peo. v. Courier, 79 Mich. 
366, 44 NW 571. 


Roby, 194 Iowa 


,( Tex. 


Briscoe v. State, 106 Tex: Cr. 
478, 293 SW 5738. 


27. eu Glar v. State, 160 Ind. 300, 
66 NE 7 


[a] fag where it was shown 
that immediately after the assault 
she had made a mistaken identifica- 
tion of her assailant, but that at the 
time she was nervous, excited, and in 
a hysterical condition, the court 
charged that in weighing her testi- 
mony the jury might consider that 
before she identified defendant she 
had identified another person as the 


guilty one, but that, if she did so iden- | 


tify such other person, the jury could 
consider her condition, surroundings, 
and all the facts shown to exist at the 
time she made such identification, the 
charge was not erroneous as attempt- 
ing to excuse the prosecutrix’ mis- 
take, or as making too prominent, as 
an excuse for the mistaken identity, 
her alleged hysterical condition. 
eulae v. State, 160 Ind. 300, 60 NH 

ee State v. Ferris, 81 Conn. 97, 70 

29. State v. Freeman, 
429, 5 SE 921. 


30. See statutory provisions; 
supra § 14. 

31. Thompson vy. State, 45 Tex. Cr. 
397, 74 SW 914; McIntyre v. State, 
(Tex. Cr.) 43 SW 104. 


100 N. C. 


and 


32. State v. Huffman, 39 Or. 48, 
Gavel. 
[a] Thus an instruction in a rape 


case, where it is necessary that the 
jury be satisfied that defendant is 
over sixteen years old, that the’ state 
need produce no evidence, defendant 
being present and being evidence of 
his age, of which the jury are judges, 
cannot be held error, his appearance 
being evidence of his age, and there 
being nothing in the record to show 
that it was not sufficient. State v. 
Huffman, 39 Or. 48, 68 P 1 


33. Seymour v. State, 102 Ga. 803, 
30 SE 263; State v. Jones, 32 Mont. 
442, 80 P 1095; Thomas v. State, 
Cr.) 70 SW. 933) Conners “v: 
State, 47 Wis. 523, 2 NW 1143. 


[a] Instruction held insufficient.— 


Where, on the prosecution of an old | A 773 


years, the only evidence on behalf of 
accused was proof that he was, and 
all his life had been, a man of most 
excellent character, and the judge, in 
his instructions, made no reference 
whatever to the law relating to good 
character until he was about to con- 
clude his charge, when, on having his 
attention called to the matter, he, in 
most general terms, charged on this 
subject, it was held that the supreme 
court would order a new trial, since 
even if, in a strict and technical sense, 
no error was committed, the case was 
one which should be treated as special 
and peculiar. Seymour v. State, 102 
Ga. 803, 30 SE 263. 


[b] Failure to instruct held error. 
—Where, on a trial for rape, the posi- 
tive testimony of the prosecutrix that 
defendant ravished her was discredit- 
ed by the facts that they were togeth- 
er longer than she testified, that there 
was no indication of a struggle, that 
there were no bruises upon her per- 
son, nor irritation of her sexual 
organs soon after the alleged rape, 
and that defendant had previously 
borne a good reputation, it was held 
error not to caution the jury that de- 
fendant’s previous good character 
was entitled to some weight. Con- 
nors v. State, 47 Wis. 523, 2 NW 11438. 


34. See supra § 51 text and note 98. 


35. State v. Woodworth, 168 Iowa 
263, 150 NW 25: State v. Steffens, 116 
Towa 227, 89 NW 974. 


[a] Evidence held sufficient for 
instruction.—Where defendant testi- 
fied on his direct examination that he 
had drunk two pints of whisky at the 
time in question, and might have had 
two glasses of beer, and that he had 
fallen asleep, and ‘‘was a little full,” 
an instruction that, if intoxicated, he 
could not be convicted of assault with 
intent to rape, was warranted. State 
v. Steffens, 116 Iowa 227, 89 NW 974. 


[b] Evidence held not to warrant 
instruction on the question whether 
accused was so much under the in- 
fluence of intoxicants as to be unable 
to form an intent to commit rape. 
Beane Woodworth, 168 Iowa 268, 150 


36. State v. Hanlon, 62 Vt. 334, 19 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ness at the time, he was physically incapable of com- 
mitting rape, it is error to instruct the jury that the 
burden was on him to show such ineapacity, since 
such a charge shifts the burden on him of proving 
that he did not commit the crime charged.** 


[§ 154] m. Character of Female. Generally, it 
is proper to charge that the previous character of 
the female for chastity is immaterial.** Still, the 
jury should be instructed that the reputation of the 
female for chastity affects only her credibility on the 
question of consent;*® but where the evidence raises 
no issue as to consent,*° or there is no evidence as to 
her general reputation for chastity,*! it is error to 
instruct the jury to consider the female’s reputation 
for chastity. In a prosecution under a statute pun- 
ishing intercourse with a female between specified 
ages ‘and of previous chaste character,*? where the 
evidence is sufficient to raise the issue, the court 
should properly charge on the question of the fe- 
male’s previous chaste character.*? But where the 
evidence shows that the female is below the statu- 
tory age of consent, no instruction as to previous 
chastity need be given;** and it is proper to charge 
that the previous chaste character of the female is 
not in issue.#® The court should also instruct that 


RAPE 


~against the will of the female.*® 
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the presumption of the woman’s chastity will not be 
allowed to control the presumption of defendant’s 
innocence.*® Where evidence of the prosecutrix’ 
general reputation for veracity is admitted, it is prop- 


-er to refuse to charge on the character and particu- 


lar acts of the prosecutrix not involved in the of- 
fense charged.*#* 


[§ 155] n. Outcry or Complaint; Failure or De- 
lay in Complaining. Generally, the court should 
properly instruct the jury as to the effect of outery 
or complaint by the prosecutrix, or of failure or delay 
in complaining on the issues of want of consent and 
resistance.*® But such a charge is proper only where 
the act charged was accomplished by force and 
And where the 
prosecution is for carnal knowledge of a female be- 
low the age of consent,°° or upon a female in a men- 
tal stupor from liquor furnished by acecused,°*? or all 
the evidence shows that the intercourse was with the 
female’s consent,®* instruction upon the effect of out- 
ery or complaint or their absence is not necessary. 
Although there is authority to the contrary,°* it has 
been held that the court may properly instruct the 
jury that the female’s failure to make outery at the 
time of the alleged offense, or her failure to complain 


37. Jeffers v. State, 20 Oh. Cir. Ct. 
294, 10 Oh. Cir. Dec. 832. 


38. Colo.—Kinselle | v. 
Colo. 579, 227 P 823. 

Ill.—Johnson y, Peo., 197 Ill. 48, 64 
NE 286. 


Kan.—State v. Orth, 101 Kan. 183, 
16572652. 


Minn.—State vy. Dolliver, 154 Minn. 
297, 191 NW 594. 


Mo.—State v. Ansel, 256 SW 762. 


39. Dryman v. State, 102 Ala. 130, 
15 S 433; Barnett v. State, 83 Ala. 40, 
3 S 612; McGehee v. State, 162 Ark. 
560, 258 SW 358: State v. Blackburn, 
(Iowa) 110 NW 275; Freeman _ v. 
State, 62 Tex. Cr. 500, 107 SW 1127. 


[a] Instruction held proper.— 
Where the only evidence of the moral 
character of the prosecutrix on a trial 
for rape related to the,time prior to 
the alleged offense, defendant could 
not object to an instruction that the 
question of the good moral character 
of the prosecutrix before the alleged 
offense was immaterial, except as it 
bore upon her credibility as a witness. 
State v. Blackburn, (Iowa) 110 NW 


alo. 


[b] Instruction held erroneous.— 
In a prosecution for an assault with 
intent to rape, it was error to charge 
that testimony of illicit intercourse 
between defendant and the prosecu- 
trix and of the latter’s reputation for 
virtue was admitted, not in justifica- 
tion, but on the issues of the credibil- 
ity of the prosecutrix as a witness, 
and as to whether it was necessary 
that she should be forced to the em- 
braces of defendant, since evidence 
impeaching the general reputation of 
a prosecutrix for chastity is always 
admissible, to raise a presumption of 
her consent, and as bearing on de- 
fendant’s intent. Freeman v. State, 
520 Tex. Cr. 500, L07 Sw 1127. 


40. Jordan yv. State, 165 Ark. 502, 
265 SW 71. 

41. Kinselle v. Peo., 75 Colo. 579, 
227 P 823. 


Peo., 75 


42. mee statutory provisions; and 
supra as 
43. Mo. Aeeins: v. Perrigin, 258 Mo. 


-233, 167 SW 5738; State v. Henderson, 
243 Mo. 503, 147 SW 480. 


Nebr.—Christiancy v. State, 106 
Nebr. 822, 184 NW 948; Nabower v. 
State, 105 Nebr, 848, 182 NW 498. 


= 


Okl.—Marshall v. Terr., 2NOkliaCr: 
136,101 P-139. 
Pa.—Com. v. 
boy 


Emery, 51 Pa. Super. 
Com. v. Howe, 42 Pa. Super. 136. 

Tex.—Coots v. State, 110 Tex. Cr. 
105, 7 SW (2d) 539; Holman v. State, 
104 Tex. Cr. 296, 283 SW 807; Bayless 
v. State, 97 Tex. Cr. 87, 260 SW 587; 
Pinkerton v. State, 92 Tex. Cr. 449, 
244 SW 606. 


[a] Court should instruct specifi- 
cally what constitutes a previous 
chaste character, and submit the 
facts for the determination of the 
jury as to whether the actual char- 
acter required did exist. Marshall v. 
Terr., 2 Ok). ‘Crxi36, 10d PB 139. 


[b] “Previously chaste.”—An in- 
struction that it was necessary for 
the state to prove beyond a reason- 
able doubt that the prosecuting wit- 
ness was “previously chaste’ is the 
equivalent of ‘not previously un- 
chaste.” Christiancy v. State, 106 
Nebr. 822, 829; 184 NW 948. 


[e] Charge approved.—An in- 
struction ‘‘the object of the statute 
. is to. protect .the | virtuous 
maidens and the undefiled virgins of 
the state; and a female under 18 
years of age and over 15 years of age, 
who has had unlawful sexual inter- 
course with a male, is not within the 
act,’”” approved. . Christiancy v. State, 
106 Nebr. 822, 830, 184 NW 948. 


{d] Instruction erroneously re- 
fused.—Holman v. State, 104 Tex. Cr. 
296, 288 SW 807. 


{e] Instructions held sufficient.— 
(1) Generally. State v. Perrigin, 258 
Mo. 233, 167 SW 573. (2) An instruc- 
tion to convict defendant on a finding 
that he had carnal knowledge of the 
prosecutrix on a certain day or at any 
time within three years prior to the 
date of filing the information, if the 
prosecutrix was an unmarried female 
between the statutory ages and was 
of previously chaste character at that 
time, is sufficient. State v. Hender- 
son, 243 Mo. 503, 147 SW 480. 


[f] Instructions held erroneous or 
insufficient.—(1) On the trial of an 
indictment for statutory rape, it is 
error to charge that the question for 
the jury to determine was not how 
the prosecutrix was esteemed by the 
public, but what her real character 
was, since defendant is not required 
to show that she. was immoral, but 
that in the community in which she 


lived her reputation for chastity was 
bad. Com, v. Emery, 51 Pa. Super. 
55. (2) An instruction that defend- 
ant should be acquitted if the jury 
had a reasonable doubt as to whether 
the prosecutrix “was at the time of 
the alleged offense of previous chaste 
character, that is, had not had carnal 
knowledge of defendant, or any other 
man,” is insufficient to present the de- 
fense that defendant or other men had 
had intercourse with the prosecutrix 
prior to the time of the alleged of- 
fense. Pinkerton v. State, 92 Tex. Cr. 
449, 450, 244 SW 606. (8) It is re- 
versible error for the trial judge to 
charge that defendant must prove 
that the bad repute of the girl existed 
before his unlawful relation with her. 
Com. v. Howe, 42 Pa. Super. 136. 


44. Harris v. State, 80 Nebr. 195, 
114 NW 168. 


45. Gorey v. State, 71 Fla. 195, 71 
S 328. 

46. Peo. v. O’Brien, 130 Cal. 1, 62 
P 297. 


ie a aera of chastity see supra 


one Long v. State, 66 Fla. 217, 63 S 
48. Jackson v. State, 92 Ark. 71, 
122 SW 101; Maxey v. State, 66 Ark. 


523, 52 SW 2; State v. Taylor, 320 Mo. 


417, 8 SW (2a) 29; Vaughn v. State, 
78 Nebr. 317, 110 NW 992; Com. vy. 
Moran, 97 Pa. Super. 120. And see 


supra § 143 notes 73 [a] (38), (4). 


49. State v. Palmberg, 199 Mo. 233, 
97 SW 566, 116 AmSR 476. 


50. Peo. v. Edwards, 163 Cal. 752, 
2 Ps -o8s" Peo. vy. "Castro, so Calms 
228, 259) P1173; Peo. v. Jones, 76) Call 
A. 144, 244 P 101; Peo. v. Fraysier, 36 
Cal. A. 579, 172 P 1126; Losasso vy. 
Peo.) Colo.) 287 #2 "64 State even 
Hersh, (Mo.) 296 SW 4338; State v. 
Gruber, (Mo.) 285 SW 426; State v. 
Bowman, 278 Mo. 492, 213 SW 64; 
State v. Hammontree, (Mo.) 177 SW 
367; State v. Palmberg, 109 Mo. 233, 
97 SW 566, 116 AmSR 476; State v. 
Newell, 148 Wash. 82, 268 P 130. 


51. Quinn v. State, 153 Wis. 573, 
142 NW 510, 46 LRANS 422. 

52. Peo. v. Findley, 286 Ill. 
121 NE 608. 

53. Thomas v. State, (Tex. Cr.) 70 


SW 98; Ramsey v. State, (Tex. Cr.) 
63 SW 875. 


368, 


1120 [52 C.J.] 


promptly thereafter, is a cireumstance that affects 
her credibility, unless exeuse for such delay is shown, 
in which case the jury should determine the suf- 
Too, the court may prop- 
erly charge that, although the complaint may be con- 
sidered, the particulars thereof cannot be consid- 
It is error for the judge in his charge to 
compare the crime of rape with the crime of sodomy, 
with regard to proof of complaint, the two crimes 


ficiency of the excuse.** 
ered.°® 


being different in that respect.°® 


[§ 156] 0. Presumption of Innocence. 
should charge that defendant is presumed to be inno- 
cent and that they must be satisfied of his guilt be- 
Where the female’s chas- 


yond a reasonable doubt.°* 


54, Cal.—Peo. v. Totman, 135 Cal. 
1338, 67 P 51; Peo. v. Lee, 119 Cal. 84, 
SLIP. 22: 

Ga.—Lancaster v. 
470, 148 SH 139. 

‘Tll.—Sutton v. Peo., 145 Ill. 279, 34 


State, 168 Ga. 


NE 420; Austine v. Peo., 110 Ill. 248. 

Iowa.—State v. Wolf, 118 Iowa 564, 
92 NW 6738; State v. Hagerman, 47 
Iowa 151. 


Ky.—Brown v. Com., 102 Ky. 227, 
43 SW 214, 19 KyL 1174. 

Mich.—Maillet v. Peo., 42 Mich. 262, 
3 NW 854. 


Mo.—State v. Taylor, 320 Mo. 417, 
8 SW (2d) 29; State v. Davis, 190 SW 


297; State v. Wilson, 91 Mo. 410, 3 
SW 870. 
Nebr.—Vaughn v. State, 78 Nebr. 


317, 110 NW 992. 

N. M.—Terr. v. Edie, 6 N, M. 555, 
30 P 851. 

N. Y.—Peo. v. Estell, 106 App. Div. 
516, 94 NYS 748. 


N. C.—State v. Marshall, 
49; State v. Cone, 46 N. C. 18 


Pa.—Com. v. Mtynarczyk, 34 Pa. 
Super. 256. 


Utah.—State v. Williams, 36 Utah 
273, 103 P 250. 


Vere ate v. Wilkins, 66 Vt. 1, 28 A 


61 N. C. 


e 


W. Va.—State v. Wilson, 74 W. Va. 
772, 83 SE 44. 


[a] Specifying extent of delay.— 
An instruction that the jury may con- 
Sider the time intervening between 
the alleged rape and the complaint by 
the prosecutrix need not specify such 
time. State v. Wilson, 74 W. Va. 772, 
83 SE 44. 


[b] Contents of instruction.—In a 
prosecution for rape, an instruction, 
declaring that it is no defense that 
the prosecutrix made no outcry at the 
time or complaint thereafter, should 
be accompanied by an instruction 
that evidence of the failure to com- 
plain or cry out, is material. State 
v. Davis, (Mo.) 190 SW 297. 


{[c] Instructions held sufficient.— 
(1) An instruction that the time at 
which the victim made complaint of 
the outrage is a relevant circum- 
stance, “‘as tending to prove the truth 
of the charge, for the reason that it 
is natural for the woman ravished to 
make complaint as soon as possible,” 
cannot be objected to on the ground 
that it makes the time of complaint a 
circumstance to corroborate the ac- 
cusation, but not to militate against 
it. Maillet v. Peo., 42 Mich. 262, 3 NW 
854. (2) Where the court refused to 
charge that, if the jury believed the 
prosecutrix failed to make prompt 
disclosure of the crime, it was a cir- 
cumstance against her, and tended to 
disprove the truth of her charge, but 
charged that whether or not she made 
prompt disclosure was a matter for 


RAPE 


innocenee.®® 


(1) In General. 
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tity is in issue, the court should also instruct that 
the presumption of the female’s chastity will not be 
allowed to control the presumption of defendant’s 


[§ 157] p. Weight and Sufficiency of Evidence— 


Subject to the rules governing in- 


structions as to the weight and sufficieney of the evi- 
dence in criminal prosecutions generally,°® in a pros- 
ecution for rape or for attempt or assault with in- 


tent to rape, the instructions should not charge on 


The court 


the consideration of the jury, it was 
held not error. Peo. v. HEstell, 106 
App. Div. 516, 94 NYS 748. 


{[d] Instructions held erroneous.— 
(1) Where the court charged that the 
weight which should be given to the 
prosecutrix’s failure to complain was 
for the jury, that usually such fail- 
ure bore on the question of consent, 
that the jury should say whether 
there was evidence of consent, that, 
if so, it would seem that she was 
false in saying that she was held, and 
that she was struggling, it was held 
that, while her failure to disclose was 
a circumstance which bore on the 
credibility of her testimony, the in- 
struction was -erroneous, since it 
might well have been understood that 
it was relevant only to the question 
of consent, as to which there was no 
evidence, the defense being an alibi. 
State v. Wilkins, 66 Vt. 1, 28 A 323. 
(2) It is error to refuse an instruc- 
tion that, inasmuch as the prosecut- 
ing witness ‘did not disclose the fact 
to the first person whom she saw af- 
ter the occurrence, her testimony was 
to be disregarded altogether,” al- 
though she was nearly fourteen years 
old, and such first person was. her 
aunt. State v. Marshall, 61 N. C. 49. 


55. Lancaster v. State, 168 Ga. 
470, 148 SE 139. 


56. State v. Fontenot, 157 La. 556, 
102 S 668. 

Complaint in sodomy cases see 
Sodomy [36 Cyc 504]. 

57. State v. Freeman, 100 N. C. 
429, 5 SE 921; Rex v. Schurman, 7 
Sask, L. 269, 

[a] Thus an instruction author- 


izing conviction if the jury believed 
beyond a reasonable doubt that de- 
fendant had unlawful carnal knowl- 
edge of the prosecutrix by force and 
against her will, and, further, that 
the law presumes defendant to be 
innocent, and, unless the jury be- 
lieve him guilty beyond a reasonable 
doubt, they should find him not 
guilty, properly declares the law of 
the case. Lowry v. Com., 65 SW 434, 
23 KyL 1553. 


vee See supra § 154 text and note 
59. See Criminal Law §§ 2308— 
2331, 
60. Jackson v. State, 132 Ga. 546, 
64 SE 6538; Welch v. State, 110 Miss. 


147, 69 S 770; State,v. Conner, 97 N. 
Jey Ga. 4423), 118i A" 21 Patterson ave 
State, 63 Tex. Cr. 297, 140 SW 1128, 


[a] Thus: (1) A charge that the 
strongest proof of the good reputa- 
tion of the prosecutrix for chastity is 
that no one heard her reputation dis- 
cussed is erroneous, aS being on the 
weight of the evidence and accepting 
the state’s evidence as proof. Welch 
v. State, 110 Miss. 147, 69 S 770. (2) 
An instruction that the allegation of 
force, in the absence of previous con- 
sent, is proved by any complete evi- 


the weight of the’evidence®® or comment on the evi- 
dence;*! but a charge applying the law to the facts 
is not a charge on the weight of the evidence.°? Fur- 
ther, the court should not instruct as to the weight 


dence showing that either the person 
of the woman was violated and her re- 
sistance overcome by physical force, 
or that her will was overcome by the 
fear of death, or by duress, and that 
the allegation is complete in either 
case, although she ceased to offer re- 
sistance before the act was finally con- 
summated, is erroneous. State v. Con- 
ner, 97 .N. J. L. 428,118 A211. (3) 
Instructions that, if accused had 
carnal intercourse with the prosecu- 
trix, her consent would be presumed 
until the state proved beyond rea- 
sonable doubt that she used all means 
to prevent it, and that the prosecu- 
trix’ testimony that she did not con- 
sent would be no criterion, although 
some force was used, and that if she 
did not put forth every effort to re- 
sist, accused should be acquitted, are 
properly refused, as being on the 
weight of the testimony. Patterson 
vagetete: 63 Tex. Cr. 297, 140 SW 


61. State v. Vickers, 209 Mo. 12, 
106 SW 999. 


[a] Thus, where evidence of de- 
fendant’s conduct after the offense 
indicated guilt, an instruction that 
the manner and demeanor of defend- 
ant, when accused of the crime, as 
well as his silence under such ecir- 
cumstances, might be considered to- 
gether with all the other facts and 
circumstances in evidence, while stat- 
ing a correct abstract proposition, 
was objectionable as violating the 
rule forbidding the court to comment 
on the evidence. State v. Vickers, 
209 Mo. 12, 106 SW 999. 


Loyd v. State, 150 Ga. 803, 105 
SE 465; Cain v. State, 68 Tex. Cr. 
507, 153 SW 147; Wragg v. State, 65 
Tex. Cr. 131, 145 SW 342; Whitehead 
v. State, 61 Tex. Cr. 558, 1837 SW 356; 
Jenkins v. State, 60 Tex. Cr. 236, 131 
SW 542; Salazar v. State, 55 Tex. Cr. 
307, 116 SW 819; Sanders v. State, 
54 Tex, Cr. 171, 112 SW 938; Sample 
v. State, 52 Tex. Cr. 505, 108 SW 685, 
124 AmSR 1103. 


[a] Thus: (1) Where the evi- 
dence showed that accused, an adult 
male, assaulted a female by catching 
hold of her clothes with one hand and 
putting his right hand under her 
clothing and on her leg against her 
will and consent, a charge that if the 
jury found that accused, an adult 
male, caught hold of the dress of a 
female and put his hand under her 
clothing and on her leg against her 
will, they should find him guilty, was 
not a charge on the weight of the evi- 
dence, but applied the law to the 
facts. Sample v. State, 52 Tex. Or. 
505, 108 SW 685, 124 AmSR 1108. (2) 
An instruction, after defining “rape” 
and its essential elements, that if the 
jury believed that accused unlawfully 
took hold of the girl and laid her 
down, and got on her for the purpose 
of having carnal knowledge of her, 
which he attempted, or did, and the 
girl was a female under fifteen years 


a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a particular portion of the evidence.** 
must not make defendant’s guilt depend entirely on 
the credibility of the prosecutrix irrespective of oth- 
er evidence in the case,®4 but an instruction to convict 
if the jury believe the evidence of the prosecutrix 
is not erroneous where it also charges that such evi- 
dence should be carefully seanned;** nor is it error 
to charge that the weight to be given the female’s 
testimony is that given to evidence of other witness- 
es;°° and it is not error to give an instruction calling 
the jury’s attention to a possible motive for fabrica- 
The jury should 
not be instructed that the absence of the female in- 
jured from the trial is such a cireumstance as to show 
that no crime has been committed,** nor should the 
jury be instrueted that the failure of the husband 
of the prosecutrix to kill defendant on first sight 
An instruction as to a 
conflict in the evidence as to the time of the alleged 
offense and as to the female’s complaint is proper.*° 


tion of the prosecutrix’ story.®* 


diseredits his testimony.*®® 


old, accused was guilty, was not on 
the weight of the evidence, the facts 
recited therein being the testimony 
of the prosecuting witness. Sanders 
v. State, 54 Tex. Cr. 171, 112 SW 938. 
(3) An instruction that if defendant 
carnally knew the prosecutrix at the 
time and place charged with her con- 
sent, or if she yielded without suffi- 
cient resistance, or if from all facts 
and circumstances the jury had rea- 
sonable doubt thereof, they should 
acquit, but that in determining such 
issues the jury should consider the 
acts, manner, and condition of the 
prosecutrix at the time and just after 
such carnal knowledge, if any, and all 
other facts and circumstances of evi- 
dence in the case, was not objection- 
able as on the weight thereof. Sala- 
zar v. State, 55 Tex. Cr. 307, 116 SW 
819. (4) Where the defense to im- 
peach the prosecutrix had offered evi- 
dence as to contradictory statements 
made by her as to the number of 
times defendant had intercourse with 
her, and for the purpose of cor- 
roborating the state was allowed to 
prove by the prosecutrix statements 
she had made to the county attorney 
on that subject, a charge reciting 
those facts and charging the jury 
that this evidence should not-be con- 
sidered unless believed to corroborate 
her other testimony, and only for pur- 
poses of corroboration, was not erro- 
neous as on the weight of the evi- 
dence or misleading to the jury. 
Whitehead v. State, 61 Tex. Cr. 558, 
137 SW 356. 

63. Peo. v. Converse, 28 Cal. A. 687, 
153 P 734; State v. Marsee, 93 Kan. 
600, 144 P 833. 


[a] Where bearing of particular 
evidence is apparent, it is proper to 
refuse to instruct as to its effect. 
State v. Marsee, 93 Kan. 600, 144 P 
833. 

64. Leoni v. State, 44 Ala. 110; 
Giles v. State, 88 Ga. 367, 9 SE 783. 


[a] Thus: (1) Ona trial for rape, 
it is error to charge that if-the jury 
eredit the testimony of the injured 
female. they must find defendant 
guilty. Such a charge is in effect a 
decision by ae judge of the whole 
case, except the credibility of the wit- 
ness. Giles v. State, 83 Ga. 367, 9 SH 
783. (2) If the prosecutrix, in a trial 
for rape, is shown to be unchaste, and 
of bad character generally, a charge 
to the jury that, “if the testimony of 
the prosecutrix as to the guilt of the 
prisoner is sufficiently clear and ex- 
plicit to convince your minds beyond 
a reasonable doubt of the prisoner’s 
guilt, then you would be authorized to 
convict upon her testimony alone; 
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The charge 


but, if you have any doubt of the 
prisoner’s guilt upon her evidence, 
then you must inquire whether her 
evidence has any support’’—is un- 
fair, calculated to mislead, and ap- 
parently intended to rest the case 
wholly on the testimony of the prose- 
cutrix: Such a charge is good ground 
for a new trial. Leoni v. State, 44 


Ala. 110, 

65. Peo. v. Wessel, 98 Cal. 352, 33 
Pu216: 

66. Peo. v. Keith, 141 Cal. 686, 75 
P 304. 


67. Hannon v. State, 70 Wis. 448, 
36 NW 1. 


[a] Thus, where the court said to 
the jury, of the testimony of the 
prosecuting witness: “Is it true or 
false? It is your plain duty, 
if you believe this woman fabricated 
this story, to find, if you can, the 
motive for such a course on her part,” 
it was held that defendant was not 
prejudiced by this instruction, and it 
was not error to give it. Hannon v. 
State, 70 Wis. 448, 36 NW 1. 


68. Coleman v. State, 111 Ind. 563, 
13 NE 100. 

69. Miles v. State, 93 Ga. 117, 19 
SE 805, 44 AmSR 140. 

70. State v. Myrberg, 
384, 105 P 622. 


56 Wash. 


71. See supra §§ 1338, 134. 
72. Cal.—Peo. v. Akey, 163 Cal. 54, 
124 P 718; Peo. v. Haugh, 90 Cal. A. 


354, 265 P 891; Peo. v. McMillan, 59 
Calves 7785; 0212 HPP 8in Peod v.iVion 
Perhacs, 20 Cal. A. 48, 127 P 1048; 
Peo. v. Liggett, 18 Cal. A. 367, 123 P 
225. 

‘Colo.—Laycock v. Peo., 66 Colo. 441, 
182 P 880; McQueary vy. Peo., 48 Colo. 
214, 110 P 210, 21 AnnCas 560. 

Kan.—State v. Loomer, 105 Kan. 
410, 184 P 723, 724 [cit Gye]; State 
v. Orth, 101 Kan, 183, 165 P 65 


Ky.—Lynn v. Com., 13 ane 74, 11 
KyL 772. 

N. D.—State v. Fujita, 20 N. D. 555, 
129 NW 3860, 364, AnnCas1913A 159 
[ait Cyc}. 

Tex.—Briscoe y. State, 106 Tex. Cr. 
478, 293 SW 573. 


Wash.—State v. Patchen, 37 Wash. 
24,079 P 479. 

W. Va. —State v. Schilansky, 105 W. 
Va. 549, 143 SE 307. 

[a] Instruction held erroneous.— 
In a statutory rape case, an instruc- 
tion to convict defendant on the 
prosecutrix’s uncorroborated evi- 
dence, if it and all the surrounding 
circumstances convinced them beyond 


[§ 158] (2) Corroboration of Prosecutrix. 
absence of a statute or rule of law requiring cor- 
roboration,*+ it is proper to charge that no corrobora- 
tion of the testimony of the prosecutrix is necessary 
for conviction,’? and a request to charge as to the 
necessity of corroboration is properly refused.7* 
But where by statute or rule of law corroboration of 
the prosecutrix is required,’* the court should in- 
struct the jury that corroboration is necessary, and it 
is error to charge the contrary;7° but it has also been 
held that where the female’s testimony was in fact 
corroborated by other evidence, it is not error to fail 
to charge as to the necessity of such corroboration.*® 
Although it has been held that the instructions need 
not specify what facts or circumstances would tend 
to corroborate the prosecutrix,’* there is also author- 
ity that the jury should be instructed as to what facts 
may be considered in corroboration, and the nature 
and effeet of such evidence.*§ 
er to instruct that the slightest corroboration of the 
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In the 


It has been held prop- 


\ 
a reasonable doubt of his guilt, is 
objectionable, in not confining the 
surrounding circumstances to the evi- 
dence in the case. Laycock v. Peo., 
66 Colo. 441, 182 P 880. 


7S. Peo. vy.i Curries 16° Cal Al iat, 
117 P 941; Richardson y. State, 99 
Tex. Cr. 514, 270 SW 854. 

74. See supra §§ 133, 134. 

75. Ga.—kLancaster v. State, 168 
Ga. 470, 148 SE 139; Britt v. State, 


163 Ga. 883,137 SE 380; Lewis v: 
State, 156 Ga. 862, 120 SH 124; Har- 
ris v. State, 155 Ga. 405, 117 SE 460; 
Riley v. State, 153 Ga. 182, 111 SE 
729; Hamilton v. State, 143 Ga. 265, 
84 SE 583. 


Iowa.—State v. Pritchard, 204 Iowa 
417, 215 NW 256; State v. Mueller, 
202’ Iowa 1067, 208 NW 360; State v. 
Herrington, 147 Iowa 636, 126 NW 
772; State v. Blackburn, 136 Iowa 
743, 114 NW 531; State v. Blackburn, 
110 NW .2275: State v. Carnagy, 106 
Iowa 483, 76 NW 805. 


Miss.—Simmons vy. State, 105 Miss. 
48, 61 S 826, 


Nebr.—kKanert v. State, 92 Nebr. 
14, 137 NW 975; McConnell v. State, 
77 Nebr. 773, 110 NW 666. 


N. Y.—People v. Biglizen, 112 App. 
Div. 225, 98 NYS 861 [aff.185 N. Yn 
616 mem, 78 NE 1108 mem]. 


Porto Rico.—Peo. v. Molina, 28 
Porto Rico 157. 


Wash.—State v. Crouch, 60 Wash. 
45081 TEP b6 200 


[a] Instructions held sufficient.— 
Harris v. State, 155 Ga. 405, 117 SE 
460; Riley v. State, 153 Ga. 182, 111 
SE 729; State v. Herrington, 147 Towa 
636, 126 NW 772. 


[b] Instructions held erroneous.— 
(1) In a prosecution for statutory 
rape, an instruction that it was for 
the jury to determine whether the 
evidence ‘‘or lack thereof” corroborat- 
ed the prosecutrix is reversible error. 
State v. Pritchard, 204 Iowa 417, 215 
NW 256. (2) Misleading instruction 
is erroneous and is properly refused. 
Kanert v. State, 92 Nebr. 14, 1837 NW 
975. 

76. Howell v. State, 160 Ga. 899, 
129 SE 486; Denson v. State, 150 Ga. 
618, 104 SH 780. 

77. Lewis v. State, 156 Ga. 862, 120 
SE 124; Riley v. State, 153 Ga. 182, 
111 SE 729; Connell v. State, 153 Ga. 
151, 111 SE 545. 

78. State v. McGhuey, 153. Iowa 
308, 188 NW 678; State v. Herrington, 
147 Iowa 636, 126 NW 772; State v. 
Whimpey, 140 Iowa 199, 118 NW 281; 
State v. Carpenter, 124 Iowa 5, 98 
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female’s testimony is sufficient,”® and that other tes- 
timony on any material matter tending to connect de- 
fendant with the offense is sufficient corroboration.*° 


There ‘is considerable 
authority to the effect that there is no rule of law 
requiring an instruction that rape-is easily charged, 
hard to prove, and harder still to defend against be- 
cause of the heinous nature of the offense,*1 or a 


Cautionary instructions. 


NW 775; State v. Fountain, 110 Iowa 
15, 81 NW 162; State v. French, 96 
Iowa 255, 65 NW 156; People v. 
Bates, 70 Mich. 234, 38 NW 231; State 
v. Parker, 134 N. C. 209, 46 SE 511. 


[a] Court should charge as to na- 
ture and meaning of corroborative 
evidence, and not have merely called 
attention to the argument and con- 
tention of the state’s counsel as to 
the effect of such evidence, without 
instructing the jury as to whether 
such contention properly stated the 
law. State v. Parker, 134 N. C.. 209, 
46 SE 511. 


[b] Pregnancy or birth of child.— 
(1) Where proof of birth of a child 
is admitted, such proof does not of 
itself prove the charge of rape, nor 
does it tend to prove that accused was 
the person with whom the prosecutrix 
had sexual intercourse, and the jury 
should be so instructed. Peo. v. Bos- 
ton, 309 Ill. 77, 1389 NE 880. (2) Re- 
fusing an instruction in a rape case 
that birth of a child was not cor- 
roborative of alleged intercourse is 
error. State v. Thomas, 38 Wyo. 72, 
264° LOT U3) In. atrial. for*rape, 
the court instructed that, if defendant 
had connection with the prosecutrix 
as alleged, it was immaterial whether 
or not defendant was the father of the 
child born to her, except as bearing on 
the question of the credibility of the 
prosecutrix; and in another instrue- 
tion defined ‘‘corroboration” as evi- 
dence strengthening, sustaining, and 
corroborating the evidence of the 
prosecutrix, and charged that, as 
bearing on that question, the jury 
should consider the testimony of oth- 
er witnesses, together with all the 
facts and circumstances shown on the 
trial and tending to connect defend- 
ant with the commission of the of- 
fense. It was held that the instruc- 
tions did not obviate the necessity for 
charging that the fact that a child 
was born to the prosecutrix was not 
corroborative of her testimony that 
defendant had sexual intercourse with 
her. State v. Blackburn, 136 Iowa 
743, 114 NW 531. (4) But an instruc- 
tion that birth of a child was cor- 
roborative evidence that the prosecu- 
trix had sustained illicit relations 
with some one is not error, especially 
where the court expressly advised the 
jury that such fact would not tend to 
connect accused with the offense. 
State v. Hagedorn, 199 Iowa 1068, 203 
NW 240. (5) However, an instruc- 
tion stating that proof of pregnancy 
does not prove rape was properly re- 
fused. Cosilito v. State, 197 Ind. 419, 
151 NE 129. (6) When a child was 
born three hundred days after the 
date claimed, an instruction that the 
birth of the child could be considered 
was error. Peo. v. Olroyd, 335 Ill. 61, 
166 NE 462. 


{c] Yestimony emanating from fe- 
male as  corroboration.—(1) It is 
proper to charge that the testimony 
of the prosecutrix as to the facts and 
circumstances of the transaction may 
be considered in order to determine 
whether there is other evidence tend- 
ing to connect defendant with the 
commission of the offense. State v. 
Carpenter, 124 Iowa 5, 98 NW 775. 
(2) A requested instruction that evi- 
dence of the prosecutrix’ complaint 
merely corroborated her testimony 
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that she made complaint is properly 
refused. State v. Smith, 46 Ida. 8, 
265 P 666. (3) It was error to in- 
struct that a complaint recently made 
by the prosecutrix after the alleged 
commission of the offense was a cor- 
roborating circumstance, but the jury 
should have been permitted to give 
such weight to that fact as it deemed 
proper. Henderson v. State, 85 Nebr. 
444, 123 NW 459, 26 LRANS 1149. 
(4) An instruction that the prosecut- 
ing witness was corroborated to some 
extent if the jury believed the testi- 
mony of her husband and a medical 
witness as to the existence of bruises 
on her person was not error. Hannon 
v. State, 70 Wis. 448, 36 NW 1. (5) 
A requested instruction in a prosecu- 
tion for statutory rape that proof of 
injury to the prosecutrix’ sexual 
organs was not corroboration of the 
commission of the crime is properly 
refused. State v. Smith, supra. (6) 
Refusal to charge that absence of 
the hymen was not corroborative of 
the prosecutrix’ story is error, where 
a physician was unable to tell when 
the rupture occurred. Peo. v. Brehm, 
218 App. Div. 266, 218 NYS 469. (7) 
Where the court charged the jury that 
a conviction could not be had on the 
uncorroborated testimony of the 
prosecutrix, but that it was not neces- 
sary to prove the act by other direct 
testimony, and that complaints by the 
prosecutrix were not alone sufficient 
corroboration, evidence of such com- 
plaints being admitted to confirm her 
testimony, this instruction did not 
in substance tell the jury that com- 
plaints by the prosecutrix corroborat- 
ed her testimony connecting defend- 
ant with the crime charged. State v. 
McGhuey, 153 Iowa 308, 133 NW 678. 
(8) An instruction that the physical 
injuries of the prosecutrix were not 
sufficient to constitute the corrobora- 
tion required by law, although testi- 
mony thereof. was admitted to 
strengthen the testimony of the prose- 
cutrix, and is evidence that she had 
been ravished, was not erroneous as 
charging that such evidence would 
corroborate the testimony of the 
prosecutrix that defendant committed 
the crime. State v. McGhuey, supra. 


_ (d] Instructions held sufficient or 
improperly refused.—(1) Generally. 
Sanders v. State, 148 Ala. 603, 41 S 
466; Hamilton v. State, 169 Ga. 826, 
151 SE 805; Salter v. State, 163 Ga. 
80, 135 SE "408; Harris v. State, 155 
Ga. 405, 117 SB 460; State v. Mc- 
Ghuey, 153 Iowa 308, 133 NW 678; 
State v. Herrington, 147 Iowa 636, 126 
NW 772; State v. Norris, 127 Iowa 
683, 104 NW 282; State v. Sigg, 86 
Iowa. 746, 53 NW 261; State v. Hess, 
86 Wash. 240, 150 P 6. (2) Refusal 
to charge that the fact that the prose- 
cutrix was left alone with defendant 
was not corroborative of her testi- 
mony is error. Peo. v. Kingsley, 166 
App. Div..320, 151. NYS 980, 33 N. Y. 
Cr. 70. (8) An instruction that, in 
determining whether or not a _ rape 
had been committed, the jury should 
consider the prosecutrix’ demeanor, 
condition, and declarations immedi- 
ately after the alleged commission, 
does not conflict with an instruction 
that, in case they found the crime 
had been committed, they should not 
consider. the prosecutrix’ conduct, 
declarations, or condition in determin- 


> 
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charge that the jury receive with more than ordinary 
serutiny the evidence of the prosecutrix,®? especial- 
ly where her testimony does not lack corrobora- 
tion;8? and it has been held that no reversal will 
result from failure to give such a charge.** 
ever, it has also been stated that the court should, 
in its charge, warn the jury of the danger of a con- 
viction on the testimony of the prosecutrix alone, 


How- 


ing whether or not she was cor- 
roborated in charging defendant with 
aie State v. Bailor, 104 Iowa 1, 73 NW 
344, 


{e] Instructions erroneous or 
properly refused.—(1) Where, in a 
prosecution for rape, defendant ad- 
mitted that hé was in the house where 
the prosecutrix lived at the time with 
his boots off, to charge that the tes- 
timony of ‘the prosecutrix’ father 
was the only evidence other than that 
of the prosecutrix tending to connect 
defendant with the offense. State v. 
Dudley, 147 Iowa 645, 126 NW 812. 
(2) A charge not to convict on the 
female’s uncorroborated testimony, 
but that it was unnecessary that the 
crime be proved independently of her 
testimony, or that it be corroborated 
in every particular, but there must 
be other evidence connecting defend- 
ant with the crime and proof of some 
material fact other than that of in- 
tercourse. Wertenberger v. State, 99 
Oh. St. 353, 124 NE 243. 


79. State v. Hess, 86 Wash. 240, 
LS 0a 6. 

80. State v. Aton, 67 Wash. 485, 
121 P 980. 

81. Colo—Magwire v. Peo., 77 


Colo. 149, 235 P 339. 


Conn.—State v. Brauneis, 84 Conn. 
oe Ri A 70 


ae Dose Vv. State, 39) Wlas 255) 
22 8 *372, 63 AmSR 159. 


Ga.—Black ‘v. State, 119 Ga. 746, 47 
SE 370. 


Iowa.—State v. Trusby, 122 Iowa 
82, 97 NW 989. 

Kan.—State v. Loomer, 105 Kan. 
410, 184 P 723. 

Minn.—State_ v. Lightheart, 153 


Minn. 40, 189 NW 408 
Mo.—State v. Dalryanis. 270 SW 
675; State v. Davis, 190 SW 297. 
Mont.—State v. Keeler, 52 Mont. 
205, 156 P 1080, LRA1916E 472, Ann 
Cas1917E 619. 


re Pas a v. Birchard, 35 Or. 
59 P 46 


Figen yd v. Com., 98 Va. 833, 23 
SE 760. 


484, 


82. Fla.—Doyle v. State, 39 Fla. 
155, 22 S 272, 68 AmSR 159. 
Kan.—State v. Loomer, 105 Kan. 
410, 184 P 723. 
270 SW 


pert ee v. Dalrymple, 


Oh.—State v. Tuttle, 67 Oh. St. 440, 
66 NE 524, 98 AmSR 689. 


Tex.—Hamilton v. 
Gr 599; 538 SW. 93% 


Wash,—State v. Mobley, 44 Wash. 
549, 87 P 815. 


Wis. Eee v. State, 120 Wis. 115, 
97 NW 526. 


83. Peo. v. Rangod, 112 Cal. 669, 44 
P 1071; Peo. v. Caldwell, 55 Cal... .A. 
280, 203 P 440; Peo. v. Corey, 8 Cal. 
A. 720, 97 P 907; State v. Loomer, 105 
Kan. 410, 184 P 723; State v. Hudson, 
(Mo.) 289 SW 920. 


84 Magwire v. Peo., 77 Colo. 149; 
236 P 339; State v. Trusty, 122 Iowa 
82, 97 NW 989; State v. Birchard, 35 
Or. 484, 59 P 468 


Charge discretionary see infra text 
and notes 91, 


State, 41 Tex. 
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uncorroborated by surrounding facts and cireum- 
stances ;°° it has been held that it is the duty of the 
court to give a cautionary charge,®® and it has been 
held that the court should instruct that prejudice is 
likely to result because of the heinous nature of the 
erime charged, and should call the jury’s attention to 
the difficulty of defending against the accusation and 
should instruct the jury to consider carefully the 
evidence in the case.37 Where the testimony of the 
parties is flatly contradictory or irreconcilable, the 
jury should be cautioned to scrutinize with care all 
the facts and circumstances disclosed at the trial 
which tend either to corroborate or to discredit the 
testimony or claims of one or the other.$® Further, 
it has been held that a cautionary charge is proper,®® 
or usual and proper,®® but such an instruction is 
discretionary with the court, and that it is’ not reversi- 
ble error to fail to give it®! in the absence of a re- 
quest therefor.°? Where a cautionary charge is giv- 
en, the court need not expressly instruct that it is 
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dangerous to find a verdict of guilty or to convict. 
on the testimony of the prosecutrix in the absence of 
corroborating circumstances, where the court also in- 
structs that an accusation of rape is easy to make 
and hard to defend and gives other cautionary and 
admonitory instructions;®* and where the court in- 
structs that the testimony of the prosecutrix be ex- 
amined with caution or carefully serutinized, the 
instruction is sufficient.°* Where the prosecutrix is 
a young girl, it has been held that the court must, in 
its charge, warn the jury to weigh her evidence with 
extreme care,®® or that it is proper®® or wise to do 
so apart from any rule of law.°®7 

[§ 159] q. Principals and Accessaries. In a pros- 
ecution for rape, or for attempt or assault with in- 
tent to rape, where the evidence warrants such a 
charge, the court should properly instruct as to the 
law of principals and accessaries applicable to such 
offenses.°% ; 


85. Peo. v. Benson, 6 Cal. 221, 65 
AmD 506. 


“From the days of Lord Hale to 
the present time, no case has ever 
gone to the jury, upon the sole testi- 
mony of prosecutrix, unsustained by 
facts and circumstances corroborat- 
ing it without the Court warning 
them on the danger of a conviction on 
such testimony.” Peo. v. Benson, 6 
Cal. 221, 223, 65 AmD 506 [quot Peo. 
VeECurriC. -UGi Cal Ar 731, (35, 117" P 
Peo. v. Vidal,-7 Porto Rico 512, 


Peo. v. Espanol, 16 Porto Rico 
Peo. v. Cancel, 13 Porto Rico 


87. Reynolds v. State, 27 Nebr. 90, 
42 NW 903, 20 AmSR 659; Conners v. 
State, 47 Wis. 523, 2 NW "1143. 


[a] Instruction held erroneously 
refused.—Reynolds vy. State, 27 Nebr. 
90, 42 NW 903, 20 AmSR 659; Con- 
ners v. State, 47 Wis. 523, 2 NW 1143. 


gs. State v. Trocke, 127 Minn. 485, 
149 NW 944; Com. v. Feist, 50 Pa. 
Super. 152. 


89. Peo. v. Scott, 24 Cal. A. 440, 141 
P 945; State v. Brauneis, 84 Conn. 
222, 79- A 70; State .v. Brooks, 181 
Iowa 874, 165 NW 194 (holding, in a 
prosecution for rape, that an instruc- 
tion in effect that the crime was seri- 
ous, hard to disprove, and tended to 
create prejudice, and therefore the 
jury should weigh the testimony care- 
fully, uninfluenced by the character of 
the crime, sufficiently charged that 
care should be given the verdict, and 
that it would have been proper for 
the court to say so in terms); State 
v. Trusty, 122 Iowa 82, 97 NW 989. 
And see Trimble v. Terr., 8 Ariz. 273, 
71 P 932 (such an instruction is not 
prejudicial to defendant). 


90. Watkins v. State, 134 Miss. 
211, 98 S 537. 
91. State v. Lightheart, 153 Minn. 


40,189 NW 408; Watkins v. State, 134 
Miss. 211, 98 S 537. 


92. Peo. v. Rangod, 112 Cal. 669, 44 
P1071. 


93. Peo. v. Lewis, 18 Cal. A. 359, 
123 P 232; State v. Trocke, 127 Minn. 
485, 149 NW 944. 


[a] Cautionary charge held suffi- 
cient.—Peo. v. Lewis, 18 Cal. A. 359, 
123 P 232; State v. Trocke, 127 Minn. 
485, 149 NW 944. 


94. Peo. v. Dasey, 75 Cal. A. 439, 
QL eP SiG: Peon iv. (scott, 24° Cali Ay 
440, 141 P 945; Peo. v. Currie, 16 Cal. 
AYtol, Li P 94 State vy. Trocke;, 127 
Minn. 485, 149 NW 944. 


95. Rex v. Dossi, 13 Cr. App. 158; 
Rex v. Parkin, 31 Man. 438. 


[a] Instructions held insufficient. 
—Rex v. Parkin, 31 Man. 438. 


96. See Peo. v. Caldwell, 55 Cal. A. 
280, 203 P 440 (dictum). 


97. Rex v. Cratchley, 9 Cry App. 
232; Rex v. Pitts, 8 Cr. App. 126; 
Rex v. Brown, 6 Cr. App. 24; Rex v. 
Graham, 4 Cr. App. 218. 


98. See cases infra this note; 
Supra § 50. 


[a] Instructions heid sufficient.— 
(1) In a prosecution of two for rape, 
it was not error to charge that before 
the jury would be authorized to con- 
vict one they must believe he was a 
principal in the second degree and a 
member of the conspiracy, and by his 
furtherance of the conspiracy the of- 
fense charged was committed, and 
that he aided and abetted it. Howell 
v. State, 160 Ga. 899, 129 SH 436. (2) 
In such a case, a charge that the jury 


and 


could not convict the principal in the’ 


second degree without convicting the 
principal in the first degree is not er- 
roneous over an objection that it was 
abstract, and that it was the duty of 
the court in connection therewith im- 
mediately to charge that they could 
convict the principal in the first de- 
gree and acquit the principal in the 
second degree. Howell v. State, su- 
pra. (3) In such a case it is not error 
to fail to charge that the mere pres- 
ence and participation of one defend- 
ant was not conclusive evidence of 
consent and concurrence in rape by 
the other defendant unless defendant 
participated in the felonious design 
of the other defendant, and was sufli- 
cient to authorize his conviction. 
Howell v. State, supra. (4) An in- 
struction that defendants aiding and 
abetting the actual offense could be 
found guilty whether they actually 
committed assault with intent to rape 
is proper. Com. v. Barber, 261 Mass. 
281, 158 NE 840. (5) Ina prosecution 
for aiding and abetting in the crime 
of rape, an instruction upon the is- 
sue of the threats and force employed, 
although contradictory in its parts, 
is not prejudicial, where the part most 
adverse to defendant was the correct 
statement of the law. Peo. v. Werner, 
225 Mich. 18, 195 NW 697. (6) It is 
proper to refuse to instruct that un- 
less accused induced the prosecutrix 
to accompany codefendant on the oc- 
casion in question, and aided in the 
offense, accused could not be convict- 
ed where the court instructed that, 
although codefendant was guilty, ac- 
cused should be acquitted if she was 
not present, or, if present, did not aid 
codefendant by acts or encourage him 

Campbell v. State, 63 Tex. 
595, 141 SW 232,. AnnCas1913D 
(7) An instruction that, to hold 


any two or more of several. persons 
jointly charged with rape guilty, the 
evidence must establish that some 
one performed an act under circum- 
stances constituting rape, and that 
such others as are held guilty assist- 
ed him, by the exercise of “force or 
threats or otherwise,” in committing 
such particular act, is not objection- 
able because of the use of the word 
“otherwise,” for a defendant might be 
guilty of aiding or abetting without 
using force or making a threat. Vo- 
gel v. State, 138 Wis. 315, 119 NW 190. 
(8) In such a case, where there was 
no evidence that any of them was 
guilty as an accessory before the fact, 
an instruction that, to hold two or 
more guilty, the evidence must estab- 
lish that some one of them performed 
an act under circumstances constitut- 
ing rape, and that such others as were 
held guilty assisted him, by the exer- 
cise of force or threats, in commit- 
ting such particular. act,. or “pro- 
cured” him to commit such act, was 
not erroneous because of the use of 
the word “procured,” for “procure’’ 
means to obtain, to bring about, and, 
as used, the word “procured” was 
synonymous with “aid” or “abet.” 
Vogel v. State, supra. (9) In such a 
case, where the evidence showed three 
series of acts at two different places, 
within two hours, and the evidence 
was conflicting on the issue whether 
all of the defendants. were present 
when any one act took place, an in- 
struction that, to hold two or more 
guilty, the evidence must establish 
that some one of them performed an 
act under circumstances constituting 
rape, and that such others as were 
held guilty assisted him, by the ex- 
ercise of force or threats, in commit- 
ting the particular act, was not er- 
roneous as authorizing a conviction, 
although the jury failed to agree on 
any one particular offense. Vogel v. 
State, supra. (10) In such a case, an 
instruction that, if the jury should 
find that no rape was committed, ei- 
ther at the first place the first time, 
or at the second place, but should find 
that a rape was committed at the first 
place the last time, the jury could 
only convict such of defendants as 
were actually present at the last- 
named place at that time, was proper- 
ly refused because it excluded a con- 
viction for aiding and abetting. Vo- 
gel v. State, supra. (11) In such a 
case an instruction that, to hold two 
or more guilty, the evidence must es- 
tablish that “some one” of them per- 
formed an act under circumstances 
constituting rape, and that such oth- 
ers as were held guilty assisted in 
committing such particular act, was 
not erroneous as authorizing a convic- 
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[§ 160] r. Grade or Degree of Offense®®°—(1) In 
A rule requiring the court to instruct as 
to the law relating to a lesser degree of the crime 
charged where the evidence is not conclusive as to 
defendant’s guilt of the higher degree has been held 
not to apply in a case of rape,” of which crime, in the 
absence of statute, there are no degrees.® 
the offense charged is by statute divided into de- 
grees,+ the court may properly authorize conviction 
of a lesser degree of rape where first degree rape is 
charged;> and where the evidence requires such a 
charge, it is error to fail to give it.® 
the statute, accused’s age is an element in determin- 
ing the degree of the offense,’ an instruction elimi- 
nating accused’s age from consideration in fixing 
Where the indict- 


General. 


the degree of rape is erroneous. 


tion, although the jury might not 
agree as to the defendant who was 
the principal, and who aided and abet- 
ted, since the words ‘‘some one” were 
not equivalent to ‘either’ or “any 
one,” but meant a particular person. 
Vogel v. State, supra. (12) And, in 
such a case, where there was evi- 
dence that one forcibly took the pros- 
ecutrix to a clump of trees on the 
roadside, that the other defendants 
followed them, that all there raped 
her, that she was thereafter taken 
down the road some five hundred feet 
by defendants, where they again 
raped her, that thereafter she was 
brought back to the first place, where 
the offense was repeated, an instruc- 
tion that one, to render himself re- 
sponsible as an aider and abettor, 
must himself in some way aid or as- 
sist the others in overpowering the 
female, or in effecting a particular act 
under circumstances making such act 
rape, was not misleading because it 
did not use the word “present,” and 
thereby inform the jury that the per- 
son aiding or abetting must be pres- 
ent at the commission of the offense, 
Vogel y. State, supra. 

[b] Instruction held properly re- 
fused.— Where evidence showed that 
accused raped the victim and held her 
while another raped her, accused’s in- 
struction that conviction could be had 
only for actual rape by personal in- 
tercourse, on the theory that the in- 
dictment would not support a convic- 
tion on the law of principals, was 
properly refused. Dodd v. State, 83 
Tex. Cr. 160, 201 SW 1014. 

[ec] Conspiracy to commit rape.— 
Evidence of an agreement and com- 
mon design in a prosecution for rape 
actually committed by defendant’s 
associate justifies submission of the 
issue of conspiracy. State vy. Mason, 
(Mo.) 14 SW (2d) 611. 


99. Instructions as to grade or de- 
gree of offense generally see Criminal 
Law §§ 2451-2455. 


1. See Criminal Law § 2455. 


2. State v. Johnson, 91 Mo. 439, 3 
SW 868. 


3. See supra § 3. 

4 See statutory provisions; 
supra § 3. 

5. Plaster v. State, 

805. 


and 
(Okl. Cr.) 283 


6. Adams v. Com., 219 Ky. 711, 294 
Sw 151. 


7. See statutory provisions. 

8. State v. Running, 53 N. D. 896, 
208 NW _ 2381. 

9. Walker v. Com., 204 Ky. 533, 264 
SW 1082. 

[a] Tllustration.—Where the _ in- 
dictment merely charged carnal 


knowledge of a female under eighteen 
years of age, and on trial evidence 


RAPE 


But where 


Where, under 


disclosed that the prosecuting wit- 
ness was less than sixteen years of 
age, the court did not err in charging 
in the language of the indictment, and 
only authorizing punishment pre- 
seribed for carnal knowledge of a girl 
between sixteen and eighteen. Walk- 
er v. Com., 204 Ky. 5338, 264 SW 1082. 


10. Webb v. Com., 223 Ky. 424, 3 
SW (2d) 1080. 


[a] Thus submission of a felony 
instruction in a prosecution for forci- 
ble rape was not error, although the 
indictment failed to state the age of 
defendant, who claimed that the pros- 
ecutrix consented. Webb v. Com., 223 
Ky. 424, 3 SW (2d) 1080. 


11. Hylton v. Com., 230 Ky. 565, 20 
SW (2d) 453; Oldham v. Com., 1 
Ky. 236, 298 SW 682; Alderson v. 
Com., 218 Ky. 591, 291 SW 1012. 


[a] Thus: (1) Giving a felony in- 
struction, where the indictment only 
charged the misdemeanor of having 
carnal] knowledge with a female under 
Seventeen, is reversible error. Hyl- 
ton v. Com., 230 Ky. 565, 20 SW (2d) 
453. (2) An indictment for carnally 
knowing a female under eighteen, not 
alleging that defendant was over 
twenty-one, charged a misdemeanor 
only, and a felony instruction was 
error. Alderson v. Com., 218 Ky. 591, 
291 SW 1012. (3) Where an indict- 
ment for carnal knowledge charged 
only a misdemeanor if the intercourse 
was with the female’s consent, an 
instruction permitting a conviction 
for a felony, although the girl con- 
sented, was erroneous. Oldham v. 
Com., 221 Ky. 236, 298 SW 682. 


12. See Indictments and Informa- 
tions §§ 496, 5038, 513, 522. 


13. Ala.—Smith v. State, 129 Ala. 
89, 29 S 699, 87 AmSR 47. 


Ariz.—Uren v. State, 27 Ariz. 491, 
232 P 398; Musgrave v. Terr., 12 Ariz. 
128, 100 P 440. 


Ark.—Mynett vy. State, 18 SW (2d) 
835; Sherman y. State, 170 Ark. 148, 
279 SW 353; Smith v. State, 150 Ark. 
193, 233 SW 1081. 


Del.—State v. Brewer, 31 Del. 363, 
114 A 604. 


Ga.—Sutton v. State, 123 Ga. 125, 
51 SE 316; Tiller v. State, 101 Ga. 
530, 29 SE 424; Sills v. State, 36 Ga. 
A. 108, 135 SE 758; Rich v. State, 33 
Ga. A. 1538, 126 SE. 154; Dalton v. 
State, 27 Ga. A. 288, 108 SE 122; Mc- 
Cullough v. State, 10 Ga. A. 403, 73 
SE 546; Smalls v. State, 6 Ga. A. 
502, 65 SE 295; Fields v. State, 2 Ga. 
A. 41, 58 SE 327. 

Ill.— Peo. v. Moore, 276 Ill. 392, 114 
NE 906. 


Ind.—Cronin v. State, 189 Ind. 568, 
aac NE 606; Richie v. State, 58 Ind. 


[§§ 160-161 : 


ment charges a lower degree of the offense than the 
evidence shows defendant to be guilty of, the court 
must instruct as to the degree of the offense charged 
by the indictment.® 
as to a felony where the indictment charges rape by 
force,?® it is error to instruct as to a felony where 
the indictment charges only a misdemeanor.*+ 

[§ 161] (2) Charging as to Lesser Offenses. 
prosecution for rape, or for attempt or asgault with 
intent to rape, defendant may be convicted of the 
offense charged or of any lesser offense embraced 
therein,!? and where the evidence warrants it, it is 
proper to instruct the jury to convict of a lesser of- 
fense included in the charge, such as attempt, or as-. 
sault with intent to rape, or aggravated assault, or 
simple assault.1° But the court should not charge 


While it is proper to instruct 


Ina 


Iowa.—State v. Hoaglin, 207 Iowa 
744, 223 NW 548; State v. Huntley, 
204 Iowa 981, 216 NW 67; State v. 
Poston, 199 Iowa 1073, 2083 NW 257; 
State v. Brooks, 181 Iowa 874, 165 


NW 194; State v. Powers, 181 Iowa 
452, 164 NW 856; State v.. Perkins, 
171 Iowa 1, 153 NW 146; State v. 


Vochoski, 170 Iowa 246, 150 NW 53; 
State v. Christopher, 167 Iowa 109, 149 
NW 40; State v. Heft, 148 Iowa 617, 
127 NW 830; State v. McCausland, 137 
Iowa 354, 113 NW 852; State v. Black- 
burn, 136 Iowa 743, 114 NW 531; State 
v. Johnson, 133 Iowa 38, 110 NW 170; 
State v. Snider, 119 Iowa 15, 91 NW 
762; State v. Wolf, 118 Iowa 564, 92 
NW 673, 112 Iowa 458, 84 NW _ 536; 
State v. Trusty, 118 Iowa 498, 92 NW 
677; State v. Rudd, 97 Iowa 389, 66 
NW 748; State v. Jerome, 82 Iowa 
749, 48 NW 722; State v. Neis, 68 
Iowa 469, 27 NW 460; State v. Vin- 
sant, 49 Iowa 241. 


Kan.—State v. Langston, 106 Kan. 
672, 189 P 153; State vy. Grubb, 55 
Kan, 678, 41 P 951. . 

Ky.—Page v. Com., 219 Ky. 151, 292 
SW, 741; Boyd v. Com., 219 Ky. 62, 
292 SW 478; Meade v. Com., 214 Ky. 
88, 282 SW 781; Moseley v. Com., 206 
Ky. 173, 266 SW 1048; Smith v. Com., 
180 Ky. 177, 202 SW 3:09; Perkins v. 
Com., 124 SW 794; Young v. Com., 96 
Ky. 573,°29 SW 439, 16 KyL -496; 
Bethel v. Com., 80 Ky. 256; Reed v. 
Com., 76 SW 838, 25 KyL 1029. 


La.—State v. Comeaux, 142 La. 651, 
77S 489. 


Mich.—Peo. v. Harvey, 212 Mich. 
393, 180 NW 372; Peo. v. Garner, 211 
Mich. 44, 178 NW _ 75; Peo. v. Harring- 
ton, 186 Mich. 482, 152 NW 1068; Peo. 
v. Ryno, 148 Mich. 137, 111 NW 740; 
aa v. Courier, 79 Mich. 366, 44 NW 


Minn.—State v. McLeavey, 157 
Minn. 408, 196 NW 645; State v. Ba- 
gan, 41 Minn. 285, 43 NW 5. 


Mo.—State v. Mason, 14 SW (2d) 
611; State v. Matsinger, 180 SW 856; 
State v. Hoag, 232 Mo. 308, 134 SW 
509; State v. Headley, 224 Mo. 177, 123 
SW 577. 


N. C.—State v. Williams, 185 N. C. 
685, 116 SW 736; State v. Lance, 166 
N. C. 411, 81 SE 1092; State v. Garner, 
129 N. C. 536, 40 SE 6. 


Oh.—Snyder v. State, 92 Oh. St. 167, 
110 NE 644; State v. Baltimore, 90 
Oh. St. 196, 107 NE 3834. 


Okl.—Maddox v. State, 86 Okl. Cr. 
381, 254 P 753; Teagarden v. State, 33 
Okl. Cr. 394, 244 P 68; Tayrien v. 
State, 33 Okl. Cr. 231, 242 P1061; Du- 
bois v. State, 22° Okl. Cr. 308, 210 P 
1048; Vickers v. U. S., 1 Okl. Cr, 452, 
98 P 467. 


Tex.—Grant v. State, 105 Tex. Cr. 
193, 287 SW 254; Attaway v. State, 
100 Tex. Cr. 92, 271 SW 920; Enfield 
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§ 161] 


the jury as to offenses not included in the charge ;14 
nor should an instruction place defendant on trial 
Further, if the evi- 


both for rape and for aiding.?® 


v. State, 94 Tex. Cr. 226, 250 SW 162; 
Rettig v. State, 90 Tex. Cr. 142, 238 
SW 839; Morris v. State, 84 Tex. Cr. 
100, 206 SW 82; Everett v. State, 82 
Tex. Cr. 407, 199 SW 631; Stockton 
v. State, 80 Tex. Cr. 521, 192 SW 236; 
Webb v. State, 80 Tex. Cr. 1, 187 SW 
485; Fuller v. State, 69 Tex. Cr. 534, 
154 SW 1021; Alexander v. State, 58 
Tex. Cr. 621, 127 SW 189; Freeman v. 
State, 52 Tex. Cr. 500, 107 SW 1127; 
Washington v. State, 51 Tex..Cr. 542, 
103 SW 879; Taylor v. State, 50 Tex. 
Cr. 362, 97 SW 94, 123 AmSR 844; Neill 
v. State, 49 Tex. Cr. 219, 91 SW 791; 
Bartlett v. State, (Cr.) 51 SW 918; 
Amunsden v. State, (Cr.) 67 SW 418; 
McAvoy v. State, 41 Tex. Cr. 56, 51 
SW 928; Lee v. State, 47 Tex. Cr. 612, 
85 SW 798; Long v. State, 
SW 640; Cox vy. State, (Cr.) 44 SW 
157; Shell v. State, (Cr.) 38 SW 207; 
Russell v. State, 33 Tex. Cr. 424, 26 
SW 990; Porter v. State, 33 Tex. Cr. 
385, 26 SW 626; Shields v. State, 32 
Tex. Cr. 498, 23 SW 893; Robertson v. 
State, 30 Tex. A. 498,17 SW 1068; Me- 
Gee v. State, 21 Tex. A. 670, 2 SW 
890; Curry v. State, 4 Tex. A. 574. 


Utah.—State v. Hyams, 64 Utah 
285, 230 P 349. 


Va:—Glover v. Com., 86 Va. 382, 10 
SE 420. 


Wis.—Conners y. State, 47 Wis. 523, 
2 NW 1143. 


[a] In prosecutions for rape.— 
(1) In a prosecution for rape, wherein 
it was charged that defendant used a 
gun or pistol to intimidate the prose- 
cuting witness, it was error to refuse 
to instruct that the indictment was 
for rape, which crime includes an as- 
sault against a female, and that 
“there are five verdicts that may be 
rendered by the jury under this in- 
dictment: (1) Rape, the crime charg- 
ed in the bill of indictment; (2) as- 
sault with intent to commit rape; 
(3) assault with a deadly weapon; 
(4) assault upon a female, the defend- 
ant being a male over 18 years of 
age; and finally, ‘not guilty,’ accord- 
ing as the jury may find.’’ State v. 
Williams, 185 N. C. 685, 116 SE 736. 
(2) A charge that to convict accused 
of rape as charged in the information 
the evidence must show that there was 
actual penetration of the female or- 
gans of the prosecutrix by the male 
organs of accused, and, where there 
was no testimony tending to prove 
such penetration, accused could only 
be convicted of assault with intent to 
ravish, was proper. State v. Headley, 
224 Mo. 177, 123 SW 577. (3) Ona 
trial for rape, an instruction that, if 
the jury find accused guilty of rape, 
they need not consider the question 
of his guilt of any lesser offense, but, 
if they do not find him guilty of rape, 
they will consider his guilt of any 
lesser offense, is proper. State v. 
Lance, 166 N. C. 411, 81 SE 1092. 


[b] In prosecutions for attempt to 
rape.—(1) Where accused, in a prose- 
eution for attempt to rape an infant 
under twelve years, testified he mere- 
ly slapped the prosecutrix, the court 
should have instructed on assault. 
Meade v. Com., 214 Ky. 80, 282 SW 
781. (2) Refusal to instruct on the 
crime of detaining a woman against 
her will is error, where the evidence 
in a prosecution for attempt to rape 
an infant under twelve years author- 
izes a conviction therefor. Meade v. 
Com., supra. 


{c] Im prosecutions for assault 
with intent to rape.—(1) Where, ina 
prosecution for assault to rape, the 
indictment was so drawn that defend- 
ant might properly have been found 
guilty of simple assault, if evidence 


RAPE 


warranted it, the court did not err] 


in charging that, if the jury were 
Satisfied beyond a reasonable doubt 
that he assaulted the prosecutrix, but 
were not so satisfied of his felonious 
intent to have sexual intercourse, they 
should convict him of simple assault. 
Musgrave v. Terr., 12 Ariz. 128, 100 
P 440. (2) In a prosecution for as- 
sault with intent to commit rape, in 
which the information did not charge 
that defendant was an adult person, 
an instruction on simple assault and 
simple battery would have been prop- 
er. Uren v. State, 27 Apiz 491, 232 
P 398. (3) On a trial for assault and 
battery with intent to rape, where 
the evidence shows that the lesser of- 
fense was committed as a part of the 
felony, it is ordinarily the duty of the 
trial judge to define the offense of 
assault and battery; but an instruc- 
tion that if accused, at, the time of 
making the assault and battery upon 
the woman, did not entertain the felo- 
nious intent charged, he would be 
guilty of the lesser offense of asSault 
and battery, was substantially equiv- 
alent to a definition of ‘assault and 
battery” as pertinent to the evidence. 
McCullough y. State, 10 Ga. A. 408, 73 
SE 546. (4) Where defendant, con- 
victed in a prosecution for assault 
with intent to rape, was a minor, and 
the court charged on simple assault, 
there was no error in not charging on 
aggravated assault. Fuller v. State, 
69 Tex. Cr. 5384, 154 SW 1021. (5) 
Where the court submitted the issue 
of aggravated assault, such assault 
should have been defined as being, un- 
der the circumstances of the case, the 
indecent and improper fondling of the 
person of a female under the statu- 
tory age. Scott v. State, 73 Tex. Cr. 
622, 166 SW 729. 


{d] Reasonable doubt.—(1) In a 
prosecution for assault with intent to 
commit rape, which includes the less- 
er offenses, aSsault and battery, and 
assault, refusal to instruct that con- 
viction for the lesser offenses could 
only be for one of which there was 
no reasonable doubt is error. State v. 
Poston, 199 Iowa 10738, 208 NW 257. 
(2) Where the court instructs the 
jury that if the evidence showed that 
accused was guilty either of rape, or 
assault with intent to commit rape, 
or assault and battery, or simple as- 
sault, he might be convicted of such 
offense, it is error not to charge fur- 
ther that if they had any reasonable 
doubt as to the degree of the offense 
of which he was guilty they should 
convict only of the lesser offense. 
State v. Neis, 68 Iowa 469, 27 NW 460 
{foll State v. Walters, 45 Iowa 389]. 
(3) In a prosecution for rape commit- 
ted on a female under the age of con- 
sent, instructions held sufficiently to 
present the issue of reasonable doubt 
so as to satisfy the requirements of 
the rule. State v. Heft, 148 Iowa 617, 
127 NW 830 (decided by divided 
court). 


14. Ariz.—Uren v. State, 27 Ariz. 
491232 E398. 


Ga.—Roberts v. State, 9 Ga. A. 807, 
72 SE 287. 


Iowa.—State v. Hoaglin, 207 Iowa 
744, 223 NW 548; State v. Ellington, 
200 Iowa 636, 204 NW 307; State v. 
Powers, 181 Iowa 452, 164 NW 856; 
State v. Butler, 157 lowa 163, 138 NW 
383. 


Kan.—State v. Kelley, 125 Kan. 805, 
ZOD Es LAO 9. 

Ky.—Jones v. Com., 154 Ky. 752, 159 
SW 568. 

Mo.—State v. Lewkowitz, 265 Mo. 
618, 178 SW 58. 


[52 C.J.] 1125 


dence shows that defendant was guilty of the higher 
offense or nothing, the court should not instruct as 
to the lesser offense.?® 


Tex.—Miller v. State, 84 Tex. Cr. 
168, 206 SW 524. 

[a] Fornication and adultery.— 
Fornication and adultery are not de- 
grees of, and need not be submitted 
on aw trial for, carnally knowing an 


idiot. Jones v. Com., 154 Ky. 752, 159 
SW 568. 
[b] Attempt.—In a prosecution for 


assault to commit rape, it was error 
for the court to submit to the jury 
the law of attempt to commit rape. 
Miller v. State, 84 Tex. Cr. 168, 206 
SW 524. 


[c] Assault to commit felony gen- 
erally.—In a prosecution for assault 
with intent to rape, it is not error to 
fail to submit the issue of assault 
with intent to commit a felony gener- 
ally. State v. Powers, 181 Iowa 452, 
164 NW 856. 


[d] Aggravated assault.—(1) As 
an information charging assault with 
intent to commit rape, without alleg- 
ing that defendant was an adult male 
person, would not support a verdict of 
guilty of aggravated assault or ag- 
gravated battery, failure to charge on 
such offenses was not error. Uren v. 
State, 27 Ariz. 491, 232 P 398. (2) In 
a prosecution for assault with intent 
to rape, failure to submit the issue 
of assault with intent to inflict great 
bodily injury, such offense, not being 
necessarily involved in the charge, 
was not error. State v. Powers, 181 
Iowa 452, 164 NW 856. : 


[e] Assault and battery.—(1) As- 
sault and battery should not be sub- 
mitted where an indictment for as- 
sault with intent to commit rape fails 
to charge battery. State v. Hoaglin, 
207 Iowa 744, 223 NW 548. (2) Where 
the charge is assault with intent to 
rape, assault and battery need not be 
submitted to the jury, unless the in- 
dictment charges force. State v. El- 
lington, 200 Iowa 6386, 204 NW 307; 
State v. Powers, 181 Iowa 452, 164 NW 
856; State v. Butler, 157 Iowa 163, 
138 NW 383. (3) An indictment, 
charging that defendant made an as- 
sault with felonious intent to ravish 
“by force and against her will,” does 
not charge force, so as to require sub- 
mission to the jury of the question of 
assault and battery. State v. Elling- 
ton, supra. (4) In a prosecution for 


“assault with intent to rape, where the 


indictment did not charge a battery, 
there was no error in not defining the 


‘offense of battery. Roberts v. State, 


9 Ga. A. 807, 72 SE 287. 


[f] Simple assault.—Simple as- 
sault is not a lesser degree of rape 
or attempt to rape, and there need be 
no instruction as to these offenses in 
a prosecution for rape or attempt to 


rape. State v. Kelley, 125 Kan, 805, 
265 P 1109." 
[g] Sodomy.—In a prosecution for 


rape, an instruction should have been 
given that, if one charged with havy- 
ing acted in concert with defendant 
committed sodomy, such crime did not 
constitute rape. State v. Lewkowitz, 
265 Mo. 6138, 178 SW 58. 


15. Gracy v. State, 13 Okl. Cr. 6438, 
166 P 442, 


16. Ark.—Whittaker v. State, 171 
Ark. 762, 286 SW 937. 
Cal.—Peo. v. Bailey, 142 Cal. 434, 


76 P 49; Peo. v. Keith, 141 Cal. 686, 
75 P 304; Peo. v. Baldwin, 117 Cal. 
244, 49 P 186; Peo. v.:Akens, 25 Cal. 


A. 378, 143 P 795. 


Ga.—Lewis v. State, 156 Ga. 862, 
120 SE 124; Jackson v. State, 132 Ga. 
546, 64 SE 653; Canida v. State, 130 
Ga. 15, 60 SH 104; Bryant v. State, 
114 Ga. 861, 40 SEH 995; Harris v. 
State, 101 Ga. 530, 29 SE 423; Berry 
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[§ 162] s. Statute of Limitations. 
should be instructed to find beyond a reasonable 
doubt that the act was committed within the time 
prescribed in a statute of limitations applicable to 


the offense charged.!? 


[§ 163] t. Construction of Charge. 
rules governing the construction of the court’s in- 
structions in criminal cases generally,'® in a prosecu- 
tion for rape, or attempt or assault with intent to 
rape, the language of the instructions.is to be con- 


strued reasonably.t® Further, in 


charge should be construed as a whole,”° and if, when 


v. State, 87 Ga. 579, 18 SH 690; John- 
son v. State, 73 Ga. 107; Langston v. 
State, 23 Ga. A. 82, 97 SE 444; Mar- 
shall v. State, 20 Ga. A. 72, 92 SH 552. 


Ida.—State v. Thomas, 47 Ida. 760, 
PMCS SEY 


Ill.—Peo. v. Lewis, 252 Ill. 281, 96 
NE 1005. 


Iowa.—State v. Blair, 223 NW 554; 
State v. Tennant, 204 Iowa 130, 214 
NW 708; State v. Speck, 202 Iowa 
732, 210 NW 913; State v. Brooks, 181 
Iowa 874, 165 NW 194; State v. Ne- 
vak, 151 Iowa 536, 132 NW 26; State 
v. Jones, 145 Iowa 176, 123 NW 960; 
State v. Stevens, 133 Iowa 684, 110 
NW 1037; State v. King, 117 Iowa 484, 
91 NW 768; State v. Steffens, 116 
Iowa 227, 89 NW 974; State v. McDon- 
ough, 104 Iowa 6, 73 NW 357; State 
v. Beabout, 100 Iowa 155, 69 NW 429; 


State v. Casford, 76 Iowa 330, 41 NW: 
S32) 


Kan.—State v. McLemore, 99 Kan. 
ie LOA Ps tol Od Kans250. 166) 
497; State v. Guthridge, 88 Kan. 846, 
129° P 1143. 


Ky.—Bard v. Com., 217 Ky. 479, 290 
SW 337; Logsdon v. Com., 215 Ky. 
707, 286 SW 1067; Melone v. Com., 202 
659, 261 SW 17; Hale v. Com., 
196 Ky. 44, 244 SW 78; Penman, v. 
Com., 141 Ky. 660, 1383 SW 540; Webb 
We Com., 99 SW 909, 30 KyL 841; Low- 
ry v. Com., 119 Ky. God Oo Sw 977, 
23 KyL 1240; Paynter v. Com., 55 Sw 


687, 21 Kyl 1562; McLaughlin Vv. 
Com., 35 SW 1030, 18 KyL 205. 
Mich.—Peo. v. Harris, 103 Mich. 


473, 61.NW 871. 


Minn.—State v. Coon, 170 Minn. 343, 
212 NW 588; State v. Broughton, 154 
Minn. 390, 192 NW 118. 


Mo.—State v. Mason, 14 SW (2d) 
611; State v. Hurlbut, 285 SW 469; 
State v. Gilreath, 267 SW 880; State 
v. Hewitt, 259 SW 773; State v. Com- 
er, 296 Mo. 1, 247 SW 179; State v. 
Mahood, 177 SW 371; State v. Miller, 
263 Mo. 326, 172 SW 385, AnnCas1916A 


1099; State v. Headley, 224 Mo. 177, 
123 SW 577; State v. Eslick, (A.) 216 
Sw 974. 


N. C.—State v. Lance, 166 N. C. 411, 
81 SE 1092. 


N. D.—State v. Bushbacker, 40 N. D. 
495, 169 NW 82. 


Oh.—State v. Driscoll, 
33, 1388 NE 376. 


Pa.—Com. v. Peach, 170 Pa. 173, 32 
A 582. 


Tenn.—Palmer v. State, 
465, 118 SW 1022. 


Tex.—Thomas v. State, 108 Tex. Cr. 
131, 299 SW 408; Tinker v. State, 99 
Tex. Cr. 369, 269 SW 7783 Parker vy. 
State, 98 Tex. Cr. 442, 265 SW 1045; 
Schroeder v. State, 92 Tex. Cr. 7, 241 
SW 169; Price v. State, 90 Tex. Cr. 
534, 286 SW 722; Rettig v. State, 90 
Tex. Cr. 142, 233 SW. 839; Reese v. 
State, 83 Tex. Cr. 394, 203 SW 769; 
Charles v. State, 81 Tex. Cr. 457, 196 
SW 179; Boyd v. State, 72 Tex. Cr. 


106 Oh. St. 


121 Tenn. 
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so construed, instructions state the law of the case 
fully and correctly, they are sufficient, although some 
particular instruction or portion thereof would be 
subject to objection if standing alone.?? 


[§ 164] D. Verdict. Under the rules governing 


Under the 


such eases the 


521, 163 SW 67; Fowler v. State, 66 
500, 148 SW 576; Dies v. 
Wap G JDREx ICL Goyeek dpe VW hors 
Halsell v. State, 53 Tex. Cr. 510, 110 
SW 441; Holman y. State, (Cr.) 106 
SW 1165; Henderson v. State, 49 Tex. 
Cr. 511, 983 SW 550; Herbert v. State, 
49 Tex. Cr. 72, 90 SW 653; Dusek v. 
State, 48 Tex. Cr. 517, 89 SW 271; 
Ricks v. State, 48 Tex. Cr. 229, 87 SW 


345; Brown v. State, 48 Tex. Cr. 158, 
87 S.W. 159; Bryant v. State, 46 Tex. 
Crs TG 9h Swan pos ha Etill yive cake, 


(Cr.) 77 SW 808; Taylor v. State, 44 
Nex. "Cri 153, 009) SV) L495 Vbaylor ve 
State, 24 Tex. A. 299, 6 SW 42. 


Wash.—State v. Hart, 119 Wash. 
529, 205 P 836; State v. Bailey, 31 
Wash. 89, 71 P 715. 


Wis.—Smits v. State, 145 Wis.°601, 
130 NW 525; Vogel v. State, 138 Wis. 
315,119 NW 190; Murphy vy. State, 108 
Wis. 111, 88 NW 1112. 


Wyo.—Ross v. State, 16 Wyo. 285, 
93°P) 2995-94 P27. 


Can.—Rex vy. O’Brien, 60 N. S. 17, 
[1929] 1 DomLR 266. 


17. Gonzales v. State, (Tex. Cr.) 62 
SW 1060. 


18. See Criminal Law §§ 2491-2496. 


19. See Criminal Law § 2491; and 
cases infra this note. 


[a] Thus: (1) In a prosecution 
for assault with intent to rape, the 
phrase “lays his hand,” as used in an 
instruction, could include any unlaw- 
ful physical contact. Williams vy. 
State, 15 Ga. A. 306, 82 SE 938. (2) On 
instruction to find the probability or 
improbability of the story of the pros- 
ecutrix and whether defendants or 
either of them committed the crime, 
the use of the words “her story” was 
not erroneous, in making that the 
question, instead of the probability 
or improbability of defendants’ guilt. 
State v. Vochoski, 170 Iowa 246, 150 
NW 53. (3) An instruction that if it 
appears that the prosecutrix was un- 
der the age of sixteen and was not 
the wife of defendant when the inter- 
course took place, and that ‘‘such in- 
tercourse was had at any time within 
five years prior to the filing of the in- 
formation in this case,’ then defend- 
ant was guilty, is not erroneous as 
allowing conviction for an act of in- 
tercourse occurring after the date of 
the alleged offense and before the date 
of filing the information, since the 
words “such intercourse” relate to 
the act of intercourse described in the 
information. State yv. Connors, 37 
Mont. 15, 94 P 199. 


20. Jackson v. State, 142 Ark. 96, 
218 SW 369; State v. Hetland, 141 
Iowa 524, 119 NW 961, 18 AnnCas 899; 
She 3 v. Marsee, 93 Kan. 600, 144 P 


21. Ariz.—Lenord v. State, 15 Ariz. 
137, 1387 P 412. 


Ark.—Jackson v. State, 142 Ark. 
96, 218 SW 369. 
Cal.—Peo. v. Carmean, 23 Cal. A. 


806, 238 (Py; 


verdicts in criminal cases generally,?? in a prosecu- 
tion for rape, or for attempt or assault with intent 
to rape, the verdict must indicate with certainty the 
crime of which defendant is found guilty, consider- 
ing the indictment, the instructions, the issues, and 
the verdict together.?* 
it will be set aside.?# 


If the verdict is inconsistent, 
Too, the verdict must be re- 


Conn.—State v. Ferris, 81 Conn. 97, 
70 A 587. 


Ill.—Sutton v. Peo., 145 Ill. 279, 34 
NE 420. 


Iowa.—State v. Berry, 192 Iowa 191, 
182 NW 781; State v. Hetland, 141 
Iowa 524, 119 NW 961, 18 AnnCas 899; 
State v. Beabout, 100 Iowa 155, 69 NW 
nee ie v. Gaston, 96 Iowa 505, 65 


Kan.—State v. Marsee, 93 Kan. 600, 
144 P 833. 


Mont.—State v. Harris, 51 Mont. 
496, 154 P 198. 
Tex.—Railsback v. State, 53 Tex. 


Cr. 542, 110 SW 916; Banton v. State, 
53 Tex, Cr. 251, 1090S We 159. 3 


22. See Criminal Law §§ 2571-2613. 


23. Ala.—McGuff v. State, 88 Ala. 
147, 7 S 35, 16 AmSR 25; Johnson vy. | 
State, 50 Ala. 456. 


Cal.—Peo. v. Adams, 92 Cal. A. 6, 
267 P 906; Peo. v. Wademan, 38 Cal. 
As 116, 2275" Bvi9 1: 


Conn.—Rookey v. State, 104 Conn. 
104, 38 A 911. 


Ky.—Smith v. Com., 33 SW 825, 17 
KyL 1162. 


s Oe v. Love, 106 La. 452, 31 


Mo.—State v. Miner, 263 Mo. 270, 
172 SW 366; State v. Lovitt, 243 Mo, 
510, 147 SW 484. 


Ss. SERS co v. Hayes, 17 S. D. 128, 
95 NW 296 


Tenn. __Kelly v. State, 7 Baxt. 84. 


Wis.—James v. State, 124 Wis. 130, 
102 NW 320. 


[a] Verdict sufficiently certain.— 
(1) Under an indictment, charging in 
the same count, in the disjunctive, 
that defendant committed one or the 
other of two offenses, or different 
grades of the same offense, for ex- 
ample, that he “did carnally know, 
or abuse in the attempt to carnally 
know,” a female child under ten years 
of age, a verdict of ‘‘guilty” is suffi- 
cient, and not ground of error, or of 
motion in arrest of judgment. John- 
son v. State, 50 Ala. 456. (2) A ver- 
dict finding accused “guilty of the 
crime of attempt at rape” is sufficient- 
ly ‘clear and certain in designating the 
crime of which accused is found 
guilty, under an information for rape. 
Rookey v. State, 70 Conn. 104, 38 A 
alls (3) Where the only offense 
charged is that of rape, and the evi- 
dence and instructions are all in re- 
lation to that offense, a verdict, ‘““We, 
the jury, find the defendant guilty, 
and fix his punishment at death,” is 
sufficient in form. Smith v. Com., 33 
SW 825, 17 KyL 1162. (4) Where ‘one 
count of an indictment charges rape, 
and another assault with intent, etc., 
a verdict that defendant ‘‘is guilty as. 

charged in the indictment,” and that 

he “for his offense aforesaid Shall suf- 
fer death by hanging,” is valid. Kelly 
v. State, 7 Baxt. (Tenn.) 84. 


24. Peo. v. Andursky, 75 Cal. A. 16, 


OO 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 164] 


sponsive to the indictment and issues so as to show 
with certainty of what offense the jury find defend- 
Where several offenses are charged in 
separate counts, it has been variously held that a 
general verdict of guilty will be applied to the count 
for rape,*° or to the count supported by the evi- 
dence;2* but there is also authority that if an in- 
dictment contains more than one count a general ver- 
It has also been held 
that, under such an indictment a verdict of 
of the charge in the first count” is sufficient where 
the offense charged in the second count merges into 
Although it has 
been held that, when the evidence shows that rape 
has been committed, the jury cannot bring in a ver- 


ant guilty.?® 


dict of guilty is uncertain.?® 


the offense charged in the first.*° 


41 P 591; Moon.v. State, (Tex. Cr.) 
45 SW 806. 
eens Ala.—Prince v. State, 35 Ala. 


Cal.—Peo. v. Sachau, 78 Cal. A: 702, 
248 P 960. 


Ga.—Hall v. State, 29 Ga. A. 383, 115 
SE 278. 


Tl]l.—Peo. v. Williams, 334 Ill. 241, 
£65" NE} 693: -Peo. v. “Talbe, 321 Tl. 
80, 151 NE 529; Peo, v. Kroll, 259 111. 
592, 102 NE. 1080; Donovan v. Peo., 
215 ill. 620,74 NE 772. 


Kan.—State v. Hart, 33 Kan. 218, 6 
P 288. 


La.—State v. Love, 106 La. 452, 31 
S 45. 


Minn.—State v. Macbeth, 133 Minn. 
425, 158 NW 793. 


Mo.—State v. Knoch, 14 SW (2d) 
424; State v. Cason, 252 SW _ 688; 
pte v. Davis, 287 Mo. 237, 140 SW 


Nebr.—Evers v. State, 84 Nebr. 708, 
121 NW 1005, 19 AnnCas 96. 


Okl.—Pope v. State, 24 Okl. Cr. 213, 
217 -P 498. 

Ss. avec v. Hayes, 17 S. D. 128, 
95 NW 2 

5 NS ea v. State, 127 Tenn. 
429, 155 SW 388. 


Tex.—Johnson vy. State, 99 Tex. Cr. 
25, 267 SW 713; Wyvias v. State, 64 


Tex. ©r) 236, 142 Sw 58b3"' Barnes ve 
State, (Cr.) 32 SW 896. 
Va.—Hairston vo. Com., 9% Va. (54, 


32 SE 797. 


Eng.—Rex v. Powell, 2 B. & Ad. 75, 
22 ECL 41, 109 Reprint 1071. 


[a] Werdict held responsive.—(1) 
Under an indictment for rape, a ver- 
dict of “guilty of assault with at- 
tempt to commit rape” is responsive 
to the charge of assault contained in 
the charge of rape, and is, in conse- 
quence, a good verdict for assault, as 
the words “with attempt to commit 
rape’ are mere surplusage. Prince v. 
State, 35 Ala. 367; State v. Love, 106 
La. 452, 31 S 45. ‘But see Johnson v. 
State, $9 Tex. Cr. 25, 267 SW 713 (a 
judgment and sentence for assault 
with attempt to rape is erroneous, 
there being no such offense). (2) A 
general verdict, finding defendant 
guilty of rape as charged in the in- 
formation and fixing his punishment, 
is sufficient. State v. Cason, (Mo.) 
252 SW 688. (3) ‘Guilty of rape, a 
felony as charged,” is not defective, 
in that it does not find defendant 
guilty of the crime charged. Peo. v. 
Sachau, 78 Cal. A. 702, 248 P 960. (4) 
Where the information charged that 
defendant assaulted a female child 
under the age of fourteen years, and 
did forcibly ravish and carnally know 
her, and the state upon defendant’s 
motion elected to proceed against him 
for carnally knowing a female under 
the age of fourteen years, a verdict 
finding defendant guilty of rape as 
charged and that the prosecuting wit- 


RAPE 


The expressions 
and 


“guilty | \ 
intent to rape” 


ness was under fourteen years of age 
was sufficient. State v. Davis, 237 
Mo, 2387, 140 SW 902. (5) A verdict 
reciting, ‘“‘We, the jury, find the de- 
fendant guilty of an assault with in- 
tent to rape, as charged in the in- 
dictment, and assess his punishment 
at four years in the penitentiary,” is 
not vague or uncertain. Barnes v. 
State, (Tex. Cr.) 32-SW 896. (6) In 
a prosecution for assault to rape, the 
omission of the word “commit” from 
the verdict, finding guilty of an at- 
tempt to commit a crime, and the 
omission of the name of the person on 
whom the assault was made, are im- 
material, when following the words 
“that defendant is guilty of assault,” 
the verdict contains the further words 
“as charged in the information.” Ev- 
ers vy. State, 84 Nebr. 708, 121 NW 
1005, 19 AnnCGas 96. (7) Verdict of 
“assault with intent to rape’ was suf- 
ficient in a prosecution for “assault 
with intent to commit rape.’ Peo. 
v. Williams, 334 Ill. 241, 165 NE 693. 
(8) Verdict finding ‘defendants guilty 
of assault to commit rape in the 
manner charged in the indictment suf- 
ficiently shows finding of intent. Peo. 
vy. Talbe, 321 Tll. 80, 151 NE 529. 


[b]_  Werdict held not responsive.— 
(1) Where the evidence is conclusive 
that carnal knowledge was realized, 
and the only possible question is con- 
eerning force and consent, a verdict, 
finding the prisoner guilty of assault 
with intent to rape, is contrary to 
law: Hall v. State, 29 Ga. A. 383, 115 
SE 278. (2) Where accused was in- 
dicted for assault with, intent to com- 
mit rape, a verdict of “guilty of rape 
in the manner and form as charged 
in the indictment” was not responsive 
to the issue. Peo. v. Kroll, 259 I11. 
592, 102 NE 1080. (3) In the absence 
of evidence other than that assault 
was against the will of the female, a 
verdict of not guilty of attempt to 
rape, but guilty of assault in the sec- 
ond degree, substantially the same 
offense, cannot be sustained. State v. 
Macbeth, 133 Minn. 425, 158 NW 793. 
(4) Where several acts of intercourse 
testified to without requiring election 
or treating the first act proved as an 
election, a general verdict of guilty 
of the crime charged, without refer- 
ence to the date of its commission, is 
insufficient. Pope v. State, 24 Ok1. 
Cr. 213, 217 P 498. (5) A verdict, con- 
victing defendant of an attempt to 
rape, rendered on the sole issue of 
an assault with intent to commit rape, 
is not responsive to the issues. Wyvi- 
peer State, 64 Tex. Cr. 236, 142 Sw 


26. Cook v. State, 24 N. J. L. 843; 
Porman v. Com., 12 Serg. & R. (Pa.) 


27. State v. Huggins, 84 N. J. L. 
254, 87 A 630. 


Sonn Shell v. State, (Tex. Cr.) 38 SW 
29. Stevens vy. State, 66 Mid. 202, 7 
A 254. 
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dict convicting of a lesser offense,*° there is also 
authority to the contrary.?+ 
rants 1t, under an indictment for rape, the jury may 
acquit of rape, and bring in a verdict convicting of 
any lesser offense included in the crime charged.*? 
“onilty of attempt to commit rape” 
“assault with intent to commit rape” have been 
held to have the same meaning;?* but there is au- 
thority to the contrary.** 
was guilty of an “attempt to commit an assault with 
has been held to mean that he was. 
guilty of an “attempt to commit rape” which did not. 
proceed far enough to amount to an assault.*° 


Special verdict which fails to find every element. 
of the offense is insufficient.*® 


But if the evidence war- 


A verdict that accused 


[a] Thus, where an indictment 
contains two counts, the first charg- 
ing the commission of rape, and the 
second charging an assault with in- 
tent to commit rape, and the jury find 
defendant ‘‘guilty of the charge in the 
first count,’ without passing on the 
second count, the verdict is sufficient,. 
the minor offense being merged in the 
PASE Stevens v. State, 66 Md. 202, 

5 


Cal.—Peo. v. Chavez, 103 Cal. 
407° 37 P 389. 


Ga.—Rich y. State, 160 Ga. 513, 128 
SE 666; Welborn v. State, 116 Ga. 522, 
42 SE 773; Jones v. State, 68 Ga. 760; 
Kelsey v. State, 62 Ga. 558. 

Kan. Wy v. Mitchell, 54 Kan. 516, 
38 P 81 


HE ie v. Bell, 194 Mo. 264, 91 
SW 898; State v. Lacey, 111 Mo. 513, 
et SWw 238; State v. White, 35 Mo. 


N. C.—State v. Parish, 104 N. C. 679, 
10 SE 457. 


Weis aie v. State, (Cr.) 64 SW 
31. Conn.—State v. Shepard, 7 
Conn. 54. 


Ind.—Hanes vy. State, 155 Ind. 112, 
57 NE. 704; Polson v. State, 137 Ind. 
5195-35 NE 90%. 


Mass.—Com. y. Creadon, 162 Mass. 
466, 38 NE 1119. 


N. H.—State v. Archer, 
465. 


Porto Rico.—Peo. vy. Rio, 24 Porto 
Rico 689. 


Vt.—State v. ' Smith, 43 Vt. 324. 


Eng.—14 & 15 Vict. e 100 § 12 
Span eine rule in Reg. v. Hapgood, 

R. 1 C. C. 221; Harmwood’s Case, 1 
Hast PCI ALL 


32. Iowa.—State v. Barkley, 
Iowa 484, 105 NW 506. 


Minn.—State v. Erickson, 81 Minn. 
134, 88 NW 512. 


eure v. Varner, 74 Pa. “Super. 


Eng.—Reg. v..Guthrie, L. R. 1 C. C. 
241T Res ve Ryland, 14! Cox CR@e Lod: 
Reg. v. Folkes, 2 M. & Rob. 460, 174 
Reprint 349; Reg. v. Dawson, 3 Stark. 
62, 8 ECL 595, 171 Reprint 768. 


Can.—Reg. v. Muma, 22 Ont. L. 225, 
2 OntWNi 176, 17 OntWR 265. 


Conviction of offenses included in 
charge see Indictments and Informa- 
tions §§ 513, 522. 


Instruction as to lesser offenses see 
supra § 161. 


SS. Prince v. 
McDougal v. State, 
660. i 

384. Wyvias v. State, 64 Tex. Cr. 
236, 142 SW 585; Taylor v. State, 44 
Mexa Cre 53) 1690 SiWeel49. 


54 Nee 
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Statendbe Alaas.Gue 
5 Baxt. (Clhenn®) 


35. Burton vy. State, 8 Ala. A. 295, 
62 S 394. 
36. State v. De Witt, 186 Mo. 61, 


84 SW 956. 
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[§ 165] E. New Trial; 


37. See Criminal Law §§ 2615-2767. 


gee Com. v. Bardino, 20 Pa. Dist. 

39. Com. v. Bardino, supra. 

[a] Thus, where defendant’s youth, 
friendlessness, ignorance, continued 
confinement, ‘unpreparedness of his 
counsel, and incompetency of his in- 
terpreter appear on the motion for a 
new trial, the fact that purported new- 
ly discovered evidence offered in sup- 
port of the motion is merely cumula- 
tive should not preclude the court 
from granting a new trial where the 
ends of justice would be gained by a 
retrial, for in such case the court 
should exercise its discretion liberal- 
in Com. v. Bardino, 20 Pa. Dist. 473. 


Cal.—Peo. v. Barker, 137 Cal. 
5BT. "70 P 617. 


Ill—Adams v. Peo., 179 Ill. 633, 54 
NE 296. 


Mich.—Peo. v. Ricketts, 108 Mich. 
584, 66 NW 483. 


N. Y.—Peo. v. Blute, 20 NYS 455. 


Tex.—Owens vy. State, 39 Tex. Cr. 
391, 46 SW 240. 


[a] Thus, where the circumstances 
in a prosecution for assault with in- 
tent to rape were such that the slight- 
est intimation of the opinion of ‘the 
court as to whether the prosecutrix 
resisted at all, which was a matter in 
dispute, might have had undue weight 
with the jury, it was error to advise 
them that they might consider, 
“whether she made all’ the resistance 
at the time she was reasonably ca- 
pable of under the circumstances sur- 
rounding her, considering the relative 
strength of the parties,” thus appar- 
ently implying that the court was of 
the opinion that she made some re- 
sistance, and a new trial should be 
granted on that ground. Adams v. 
Peo., 179 Ill. 6338, 54 NE 296. 


41. Walters vy. State, (Tex. Cr.) 
79 SW 530; Brock y. State, 44 Tex. Cr. 
aie 71 SW 20, 100 AmSR 859, 60 LRA 


[a] Thus: (1) Where, in a prose- 
cution for rape on a girl under fif- 
teen years of age, a new trial was 
applied for on the ground of newly 
discovered evidence tending to show 
that the prosecutrix was over the age 
of fifteen at the time of the commis- 
sion of the offense, and there was no 
evidence tending to show resistance, 
and it appeared that the prosecutrix’s 
reputation for chastity, truth, and 
veracity was bad, an order denying 
the motion was erroneous. Walters 
v. State, €Tex. Cr.) 79 SW 539. (2) 
On a prosecution for rape of a girl 
under fifteen years of age, it was er- 
ror to refuse a motion for new trial 
for newly discovered: evidence, con- 
sisting of testimony of two witnesses 
that they knew the mother of the 
prosecutrix, and remember her mar- 


Appeal and Error. 
ject to the rules governing the granting of new trials 
in criminal cases generally,*” in a prosecution for 
rape, or attempt or assault with intent to rape, the ~ 
granting of a new trial is within the discretion of 
the trial court,?® which should be liberally exercised 
where the ends of justice demand a new trial.*® Any 
intimation by the court as to its opinion on questions 
of fact is generally ground for a new trial,#® and a 
‘new trial should be granted on the ground of newly 
discovered evidence affecting a material element of 
the offense;4t but a new trial is properly refused 
for claimed newly discovered evidence which affects 
a circumstance not essential to a conviction.*? 
where it appears that defendant was surprised by 
untrue testimony, a new trial may be granted.*? 


BARR i 


Sub- 


rape.** 


Too, 


riage, and the birth of a girl child, 
presumably the prosecutrix, a few 
months more than fifteen years before 
the alleged crime. Brock v. State, 
44 Tex. Cr. 335, 71 SW 20, 100 AmSR 
859, 60 LRA 465. 


42. State v. Danforth, 73 N. H. 215, 
60 A 839, 111 AmSR 600, 6 AnnCas 
557; State v. Simmons, 52 Wash. 132, 
100 P 269. 


[a] Thus: (1) Where an affidavit 
for a new trial for rape, filed some 
thirteen days after ‘the close of. the 
trial and return of the verdict, averred 
that the ordinary period of gestation 
had elapsed between the time when 
the act was alleged to have been com- 
mitted an'd the date of the affidavit, 
that the prosecuting witness had not 
been delivered of a child, and had 
stated that she had no reason to_ be- 
lieve and did not think she would be 
confined within nine months from 
the time of the alleged offense, it was 
held that this did not disclose a suf- 
ficient groun'd, as the period of gesta- 
tion is uncertain, and no effort was 
made by accused at the trial to prove 
the probable time of parturition, and 
the fact of pregnancy was only a cir- 
cumstance in the case, not necessary 
to a conviction. State vy. Simmons, 
52 Wash. 132, 100 P 269. (2) New- 
ly discovered "evidence offered by de- 


fendant, which directly contradicted 


the prosecutrix, who had a child born 
to her, as to her associations with 
other men, and tendered to impeach 
and ‘discredit her, did not authorize 
granting defendant’s motion to set 
aside a verdict of guilty and for a new 
showing that the state’s case rested 
on the claim of exclusive opportunity 
on defendant’s part, and the new evi- 
dence lacking the element of time 
essential to render it relevant on 
the question of the paternity of the 
child. State v. Danforth, 73 N.'H. 215, 
ae 839, 111 AmSR 600, 6 AnnCas 


43. State v. Halford, 17 Utah 475, 
54 P 81 a 


44. al.—Peo. v. West, 25 Cal, A. 
735, 148 [P68 


Ida.—State vy. Beard, 6 Ida. 614, 57 
P 867. 


Mich.—Peo. v. Toutant, 133 Mich. 
520, 95 NW 541. 

Mo.—State v. Hibler, 
51 SW 865. 


N. Y.—Peo. v. Crowley, 102 N. Y. 
234, 6 NE 384 


Pa.—Com. 
703. 


Tex.—-Leach v. State, (Cr.) 77 SW 
220; Hill v. State, (Cr.) 34 SW 750. 


Va.—Mings, v. Com., 85 Va. 638, 8 
SE 474. 


45. State v. 
38 P 810. 


46. Mills v. State, %2 Ind. 187. 


149 Mo. 478, 


v. Evans, 19 Pa. Dist. 


Mitchell, 54 Kan. 516, 


[§ 165 


Where there is evidence to support the verdict, a new 
trial will not be granted on ‘the ground.of insufficien- 
cy of the evidence;** but if the whole testimony is 
not inconsistent with the innocence of defendant the 
verdict should be set aside and a new trial granted.*® 
An order for a new trial applies to the whole case, 
and defendant may be tried again for all the charg- 
es in the indictment.*® mt 

Appeal and error. 
appeal and error in criminal cases apply in prosecu- 
tions for rape, or attempt or assault with intent to 
There is no ground for reversal of a con- 
viction on appeal if it appears that defendant could 
not have been injured by the error of which he com- 
plains;#® but where the error complained of was 
prejudicial to defendant; the conviction should be 


The general rules governing 


[a] Thus, where, under an in‘dict- 
ment substantially charging accused 
with assault and battery and rape 
committed upon a female as one and 
the same transaction, thereby charg- 
ing only one substantive offense, that 
of rape, the charge of assault and 
battery being necessarily included in 
the substantive offense, the court im- 
properly required the prosecuting at- 
torney to elect whether to put de- 
fendant on trial for rape or for an as- 
sault and battery, and such attorney 
elected to dele him on trial for rape, 
which trial resulted in a verdict of 
guilty of an assault and battery, ac- 
cused, by moving for and obtaining 
a new trial, took such new trial as 
to the whole case, and it was error to 
sustain his objection to being tried 
thereon for rape, and to put him on 
trial for an assault and battery. Mills 
v. State, 52 Ind. 187. 


47. See Criminal Law §§ 3258-3778. 


48. Ark.—Williams v. State, 66 
Ark. 264, 50 SW 517; aay Vv. State, 
51 Ark. 167, 10 SW 233 


Cal.—Peo. v. Barnes I 4@ale 
47 P 41; Peo. v. Preston, 19 Cal. 
675, 127 P 660. 


Ga.—Johnson y. State, 14 Ga. 55. 


ae 


Ill.—Sutton y. Peo., 145 Ill. 279, 
34 NE 420. 

Iowa.—State v. Taylor, 103 Iowa 
22, 72 NW 417; State v. Urie, 101 


Towa 411, 70 NW 603; State v. Wat- 
son, 81 Towa 380, 46 ‘NW 868; State 
v. Casford, 76 Iowa 330, 41 NW 32; 
eee v. Blunt, 59 Iowa 468, 13 NW 

Kan. 
270 P59 


Mich. ove v. Schultz, 238 Mich. 15, 
213 NW 135; Peo. v. Walker, 113 
Mich. 367, 71 NW. 641. 


Minn.—State v. Schueller, 120 Minn. 
26, 188 NW 987; State V. Vadnais, 
21’ Minn, 382. 


Miss.—Dickey v. Seats, 86 Miss. 525, 
38 S 776. 


Mo.—State v. Bateman, 198 Mo. 212, 
94 SW 848; State v. Miller, 191 Mo. 
587, 90 SW 767; State v. Houx, 109 
re 654, 19 SW 35, 32 AmSR 686. 


M.—Terr. v. Edie, 6 N. M. 555, 
30 > 851. 


N. Y.—Myer v. Peo., 8 Hun 528. 


Pinte v. Snyder, 126 Kan. 582, 


N. C.—State v. Garner, 129 N. C. 
536, 40 SE 6. 

Philippine.—U. S. v. Estrada, 24 
Philippine 401. 

Porto Rico.—Peo. v. Calzada, 22 


Porto Rico 406. 


Tex.—Jackson v. State, 88 Tex. Cr. 
225, 224 SW 1110; Alcorn vy. State, 
(Cr.) 94 SW 468; Wilcox v. State, 33 
Tex. Cr. 392, 26 SW 989; Massey v. 
State, 31 Tex. Cr. 3871, 20 SW 758; 


Jenkins v. State, 1 Tex. A. 346. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 165-166] 


reversed.?? 
the court are not reviewable.®® 


Wash.—State_ v. 
Wash. 446, 39 P 955 


Wis.—Quinn y. State, 153 Wis. 578, 
142 NW 510, 46 LRANS 422; Bannen 
vy. State, 115 Wis. 317, 91 ‘NW 107, 
965; Jackson v. State, 91 Wis. 253, 
64 NW 838. 


Can.—Rex v. Schraba, 31 Man. 275, 
62 DomLR 308. 


[a] Admission of evidence.—(1) 
In a prosecution for rape, the admis- 
sion of inducements by a woman to 
the prosecutrix to accompany her and 
defendant on a trip was not preju- 
dicial to defendant, where, before any 
overt act was taken pursuant to the 
woman’s solicitations, defendant met 
the prosecutrix and added his solici- 
tations to those of the woman, and 
told the prosecutrix that the woman 
had told him about the proposed trip. 
State v. Miller, 191 Mo. 587, 90 SW 767. 
(2) It is harmless error to admit tes- 
timony of the details of the prosecu- 
trix’s complaint, where the evidence 
is otherwise sufficient to support the 
conviction. Williams v. State, 66 Ark. 
264, 50 SW 517; Dickey v. State, ‘86 
Miss. 525, 38 S 776; State v. Bateman, 
198 Mo: 212, 94 SW. 843. (3) The 
testimony of a witness that the sub- 
ject of the rape “told her the whole 
circumstance,” but not relating the 
circumstances, is error without preju- 
‘dice. State v. Watson, 81 Iowa 380, 
46 NW 868. 


[b] Physical examination of pros- 
ecutrix.— Where the evidence was suf- 
ficient to support a conviction, ac- 
cused was not prejudiced by the fail- 
ure of the state to have an examina- 
tion of the vagina of the prosecu- 
trix made by a physician. Peo. v. 
Preston, 19 Cal. A. 675, 127 P 660. 


{[e] Exhibiting child.—In a prose- 
cution for rape, the fact that the pros- 
ecutrix held the baby, the fruit of 
the alleged crime, in her arms while 
she was on the witness stand, did not 
constitute reversible error, where the 
baby was removed from the court 
room the moment the objection was 
made by defendant. Alcorn v, State, 
(Tex. Cr.) 94 SW 468. 


[ad] Instructions.—(1) On a trial 
for “assault with intent to commit 
rape,’’ where the defense was an alibi, 
an instruction that ‘‘the defense of 
alibi is one easily manufactured, an‘d 
jurors are generally and properly ad- 
vised by the courts to scan the proofs 
of an alibi with care and caution,” is 
not prejudicial to defendant, when in 
another part of the instructions the 
jury were advised that a charge of 
this crime was one easily made, hard 
to be proved, but still harder to be 
defended, even by the innocent, and 
they “should not suffer their indig- 


. 


Courtemarch, 11 


Matters which lie in the discretion of 
Where no motion 
was made to compel election between acts by the 
prosecution,®! defendant cannot complain on appeal 
because no actual election was made.*? 
tion will be reversed where the weight of the evidence 
preponderates against the verdict, and the only evi- 
dence justifying a conviction was inadmissible.*# 
the absence of anything to the contrary in the record 
it will be presumed that the prosecutrix resisted.*4 
To test the sufficiency of the evidence, the court will 
serutinize the testimony of the injured female with 
extreme care, but such rule will not be used where 
her testimony is sufficiently corroborated.®® 
vious and inherent improbabilities of the prosecutrix’ 
uncorroborated testimony must clearly appear, be- 
fore the appellate court will set aside a conviction.®* 

[§ 166] F. Punishment®’—1. Rape. 
ment for rape is fixed by statute, it being in some ju- 
risdictions, death,®® while in others it is a capital 


RAPE 


A eonvie- 


es.81 


In 


But ob- 
ding 


The punish- 


nant feelings to control or influence 
their judgment when considering such 
cases, but they should bring to’ the 
consideration of the evidence in the 
case their cool, deliberate, dispassion- 
ate judgment alone.” State v. Blunt, 
59 Iowa 468, 13 NW 427. (2) Where 
the evidence showed that the prosecu- 
trix was in a stupor from liquor fur- 
nished by accused, and the court re- 
peatedly stated that accused was 
charged with assault with intent to 
rape, an instruction, that, if accused 
had intercourse with her when she 
was so intoxicated as to be incapa- 
ble of either resisting or consenting, 
he was guilty, is not prejudicial for 
failure to state that it was neces- 
sary to conviction that accused knew 
her condition. Quinn v. State, 153 
Wis. 5738, 142 NW 510, 46 LRANS 422. 
(3) An erroneous charge as to the 
age of consent is harmless where the 
evidence of the girl’s age as below 
that fixed by the statute is without 
a doubt. Jackson v. State, 88 Tex. 
Cr. 225, 224 SW 1110. (4) The inclu- 
sion of matter in the instructions 
not applicable to the indictment or 
the evidence is not prejudicial where 
the charge otherwise correctly ap- 
plies the law to the case. Railsback 
v. State, 58 Tex. Cr. 542, 110 SW 916. 


[e] Conviction of lesser offense.— 
(1) On a trial for rape, the judge re- 
fused to charge that defendant must 
have “accomplished his purpose in 
spite of the utmost reluctance and re- 
sistance on her part.” Defendant was 
convicted of an assault with intent 
to rape. On writ of error, it was held 
that, as the refusal to charge, even 
rt. it were error, ‘did not in any way 
affect the crime of which defendant 
was convicted, but only that of which 
he was acquitted, it furnished no 
ground for reversal. Myer v. Peo., 
§ Hun ON. Yi) 628. | (2)4 Where ac- 
cused was convicted of assault with 
intent to rape, alleged error in in- 
structions and admission of evidence 
bearing on rape will not be considered. 
Bannen v. State, 115 Wis. 317, 91 NW 
107, 965. 


49. Rex v. Schurman, 7 Sask. L. 
269. 

50. McGuff v. State, 88 Ala. 147, 
7S 35, 16 AmSR 25. 

51. See supra § 138. 

52. Mitchell v. Peo., 24 Colo. 532, 
52 P 671; Bartlow v. State, 183 Ind. 


398, 109 NE 201; State v. Hamilton, 
263 Mo. 294, 172 ‘SW 593. 


Failure to raise questions in lower 
court see Criminal Law § 3328. 


53. Huntley v. State, 73 Fla. 800, 
15.8 611. . 
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offense unless the jury fix the punishment by im- 
prisonment in the state prison,®® and in others im- 
prisonment in the pentientiary alone is provided.®° 
Too, under some statutes accused may be ordered to 
pay a specified sum to the proseeutrix where the of- 
fense was committed under aggravating cireumstane- 
Further, in some states the punishment is 
graded according to the age of the female;*? and 
under some statutes the death penalty does not apply 
where accused is below a specified age.*? 
providing for sterilization by vasectomy for one con- 
victed of rape has been held valid, and not violative 
of a constitutional provision forbidding “cruel” pun- 
ishment;°* but there is authority that such a stat- 
ute is violative of a constitutional provision forbid- 
“eruel and unusual” punishment.®® 
providing a penalty for carnal knowledge of a female 
below the age of consent is not void as unjust be- 
cause another statute punishing forcible rape pro- 
vides a smaller penalty.®® 


A. statute 


A statute 


Where the jury may fix 


54. Fh aed v. State, (Tex. Cr.) 
44 SW 8 
55. ae v.. State, 81 Tex. Cr. 


457, 196 SW 179. 


56. Peo. v. Lewis, 18 Cal. A. 359, 
123 P 232. 


57. Judgment, sentence, commit- 
ment, and punishment generally see 
Criminal Law §3§ 3000-3257. 


58. See statutory provisions. See 
also State y. Feilen, 70 Wash. 65, 68, 
126 P 75, 41 LRANS 418, AnnCasi$14B 
512 [cit Cyc]. 


[a] In England (1) the punish- 
ment was originally death, but this 
was afterward changed to castration 
and loss of eyes, and then the felon 
might be executed at the king’s suit, 
unless the woman, if single, chose him 
for her husband and he consented. 1 
Hale P. C. pp 626, 627. (2) By 3 Edw. 
1ec13 it was changed, if at the king’s 
suit, to imprisonment and ransom, 
but if the injured party within forty 
days brought suit, the former punish- 
ment of castration and loss of eyes 
might be inflicted. 1 Hale P. C. pp 
626, 627. (38) In the reign of Eliza- 
beth it was again made punishable 
with death without the benefit of 
clergy. St. 18 Eliz.c 7 § 4. (4) And, 
by a later statute, the punishment 
was maide death as a felon. t. Geo. 

c 


59. See statutory provisions. 
60. See statutory provisions. 


61. See statutory provisions; and 
Peo. v. Luchico, 49 Philippine 689; 
Peo. v. Ebol, 48 Philippine 637; U. 
Seve Gamilla, 39 Philippine 234; U. 
S. v. Camiloy, 86 Philippine 757; U. 
8S. v. Flores, 21 Philippine 140; Ss 
v. Iglesia, D1 Philippine 55. 


62. See statutory provisions. 


63. See statutory provisions; and 
Munger vy. State, 57 Tex. Cr. 384, 122 
SW 874 (death penalty not applicable 
to boy under seventeen). 


64. State v. Feilen, 70 Wash. 65, 


126 P 76, 41 LRANS 418, AnnC€as 
ae 512. And see Criminal Law §& 
65. Mickle v. Heinrichs, 262 Fed 


689 (decided under Nevada constitu- 
tion). 


66. Ex p. Bentine, 181 Wis. 579, 196 
NW 213. 


[a] Thus a statute which provides 
a maximum punishment of imprison- 
ment for thirty-five years for car- 
nally knowing and abusing a female 
under the age of eighteen years is not 
void as unjust because another stat- 
ute relating to forcible rape prescribes 
a maximum punishment of only thir- 
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imprisonment as the punishment instead of death,®” 
a verdict of guilty without capital punishment may 
properly be returned, although there are no mitigat- 
ing circumstances.°® Under some. statutes®® the 
trial judge may sentence defendant for any definite 
term, not exceeding the statutory maximum.?® And 
under a statute providing that one convicted of rape 
shall be imprisoned for a term not less than, one year 
and one which may extend to life,’! the fixing of a 
sentence for the term of defendant’s natural life is 
proper.‘ A statutory provision that the punish- 
ment be assessed in the discretion of the court’® is 
complied with where the jury fix the punishment and 
the court approves of it and enters judgment in ac- 
cordance with the verdict.7* Where the offense of 
which defendant is convicted includes a lesser of- 
fense, defendant may properly be punished for the 
more severe crime.’° Still, if an offense is more 
highly punishable when committed on one class of 
persons than when committed on another, and if the 
indictment fails to specify to which class the person 
belongs, only the milder punishment can be inflict- 
ed,’® but if the penalty is the same as to both classes 


ty years. HE p. Bentine, 181 Wis. 579, 
196 NW 21 held not excessive, 
67. See gone text and note 59. 
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years old, respectively, for rape, was 


ticed a woman who could not speak 
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it makes no difference.77 Imprisonment for long 
terms,’® or for life,7® and even the death penalty,®° 
have been held not excessive. On the other hand, 
long terms have been reduced because they were con- 
sidered excessive under the cireumstances,** life sen- 
tences have been reduced to terms of years,*? and a 
sentence of death has been reduced to life imprison- 
ment.®* 


[§ 167] 2. Attempt or Assault with Intent To 
Rape. Statutes fix the punishment for attempt or 
assault with intent to rape,** and where there is 
no statute expressly providing the punishment for 
these offenses, a statute punishing attempts or as- 
saults to commit felonies generally applies.25 A 
statute which prescribes the punishment for assault 
with intent to rape by force applies only in cases of 
assault upon females over the age of consent,*® and 
the punishment for the offense upon females under 
the age of consent, in the absence of a statute ex- 
pressly providing the punishment for such an of- 
fense, is governed by a statute punishing assaults 
with intent to commit a felony generally.87 Wherea 
statute punishes assault and battery with intent to 


34 Okl. Cr. 59, 244 P 817; Sigs ACY 
where they en-| State, 10 Okl. Cr. 563, 139 P 84 


{a] Thus: 


68. Vickers v. U. S., 1 Okl. Cr. 452, 
98 P 467. 
69. See statutory provisions. 


70. State v. Jameson, 51S. D. 540, 
215 NW 697. 


71. See statutory provisions. 
72. Peo. v. Poole, 284 Ill. 39, 119 
NE 916. 
73. See statutory provisions. 
74, State v. Hisler, 220 Mo. 67, 119 
_SW 423. 
75. U.S. v. Andaya, 34 Philippine 


690 (where rape included the offense 
of injury to the genital organs of 
the female). 


76. State v. Fielding, 


77. Schang v. State, 
31 S 346. 5 

7g. Ill.—Peo. v: Rardin, 255 Ill. 9, 
99 NE 59, AnnCas1913D 282; Sutton 
v. Peo., 145 Ill. 279, 34 NE 420. 


Iowa.—State v. Steele, 228 NW _ 75; 
State v. Ralston, 139 Iowa 44, 116 NW 
1058; State v. Johnson, 133 Iowa 38, 
110 NW 170. 


Ky.—Morris v. Com., 224 Ky. 104, 5 
SW (2d) 885; Williams v. Com., 202 
Ky. 64, 261 SW 18. 


Mo.—State v. Cottengim, 12 SW 
(2d) 53; State v. Preslar, 318 Mo. 
679, 300 "SW 687; State v. Watts, 289 
Sw 565; State v. Dalrymple, 270 SW 
675; State v. Baskett, 111 Mo. 271, 
19 SW 1097. 


Nebr.—Peterson vy. State, 268 Nebr. 
268, 216 NW 823; Kanert v. State, 
92 ‘Nebr. 14, 187 NW 975. 


N. J.—State v. White, 3 N. J. Misc. 
1016, 130 A 470 [aff 103 N. J. L. 153, 
134 A 746]. 


Okl.—Asher v. Terr., 7 Okl. 188, 54 
P 445. 


Tex.—Lafoon v. State, 73 Tex. Cr. 
633, 166 SW 1168; Hutcherson v. 
State, 62 Tex. Cr. 1, 136 SW 53 ; Moore 
v. State, 49 Tex. Cr. 449, 96 SW 327. 


32 Me. 585. 
43 Fla. 561, 


Wash.—State v. McMullen, 142 
Wash. 7,-252 P 108. 
Wis.—Collins v. State, 181 Wis. 


257, 194 NW 158; Murphy v. State, 
108 Wis. 111, 88 NW 1112. 


{a] hus: (1) Punishment of life 
imprisonment imposed on two per- 
sons, twenty-five and twenty-two 


English to a secluded spot and raped 
her. Peo. v. Rardin, 255 Ill. 9, 99 NE 
59, AnnCas1913D 282. (2) Where ac- 
cused was convicted of raping his un- 
married adult sister, and there was 
evidence that accused had attempted 
to rape her at different times during 
the year preceding the commission of 
the offense, and that she had success- 
fully resisted, it was held that impris- 
onment for twenty years was not ex- 
cessive. State v. Ralston, 139 Iowa 44, 
116 NW 1058. (3) Thirty years in the 
penitentiary is not an excessive pun- 
ishment for raping a female under 
fourteen years of age. State v. Bask- 
ett, 111 Mo. 271,19 SW 1097. (4) Con- 
finement in the penitentiary for nine- 
ty-nine years is not an excessive pun- 
ishment for rape on a female nine 
years old. Moore v. State, 49 Tex. Cr. 
449, 96 SW 827. 


79. State v. Beckner, 197 Iowa 
1252, 198 NW 648; State v. Andrews, 
130 Iowa 609, 105 NW 215; Peo. v. 
Agostini, 23 Porto Rico 506. 


80. Forrest v. State, (Okl. Cr.) 
287 P 1052; Rodriguez vy. State, 109 
Tex. Cr. 190, 4 SW (2d) 64; Reyna v. 
State, (Tex. Cr.) 75 SW 25; Mischer 
v. State, 41 Tex. Cr. 212, 53 SW 627, 
96 AmSR 780. 


[a] Thus: (1) Where defendant 
was convicted of rape of a child sev- 
en years old, the evidenee showing 
that she was frightfully lacerated 
and injured, the death penalty was 
not out of proportion to the offense 


proved. Reyna v. State, (Tex. Cr.) 
75 SW 25. (2) In a prosecution for 
rape it was shown that defendant 


met his victim on the railroad, beat 
her into insensibility, perpetrated the 
erime, and left her in an unconscious 
state on the railroad track. Her in- 
juries were of a very serious char- 
acter, and her life imperiled. It was 
held that the jury properly inflicted 
the highest penalty known to the law. 
Mischer v. State, 41 Tex, Cr. 212, 53 
SW 627, 96 AmSR 780. 


81. State v. Spears, 130 Iowa 294, 


106 NW 746; Hubka v. State, alte 
Nebr. 856, 205° NW 569; Christiancy v. 
State, 106 Nebr. 822, 184 NW 948; 


Fox v. State, 106 Nebr. 537, 184 NW 
68; Peo. v. Todoro, 160 NYS 852 [aff 
164 NYS 1106 mem]; Brown vy. State, 
(Okl. Cr.) 273 P 1018; Sledge v. State, 
(OkL4 Cr: 269.P. 385; Cotts v. State, 


(1) Where ae a 
young man, pleaded guilty to rape 
upon a female under the age of fif- 
teen years, the act of sexual inter- 
course was consented to by the fe- 
male, and she went with plaintiff ex- 
pecting that sexual intercourse would 
be proposed, and the act was no more 
the procurement of defendant than of 
herself, it was held that a sentence to 
fifteen years’ imprisonment was ex- 
cessive, and should be reduced to five 
years. State v. Spears, 130 Iowa 294, 
106 NW 746. (2) A maximum sen- 
tence of five to ten years for second 
degree rape is excessive, where the 
complaining witness is admittedly of 
an immoral character. Peo. v. Todoro, 
160 NYS 3852 [aff 164 NYS i106 mem]. 
(3) Where there was no testimony 
that defendant, convicted of statutory 
rape, had ever “been engaged in a like 
transaction or violated the law in any 
other respect, and he was but twenty- 
two years of age, a sentence to im- 
prisonment in the penitentiary for 
seven years is excessive, and reduced 
to three years. Christianey v. State, 
106 Nebr. 822, 184 NW 948. (4) In 
view of evidence showing that the 
prosecutrix assented to intercourse, a 
sentence of twenty years imprison- 
ment in the penitentiary for statu- 
tory rape is excessive, and reduced to 
three years. Hubka v. State, 113 
Nebr. 856, 205 NW 569. (5) Upon a 
conviction of rape, where defendant 
was young, of previous good charac- 
ter, and was not one of the moving 
spirits or the leader in the organiza- 
tion of the party committing the as- 
sault, the sentence will be reduced to 
four years. Fox y. State, 106 Nebr. 
537, 184 NW 68. 

82. Slate v. Norris, 127 Iowa 683, 
104 NW 282; State v. Steffens, 116 
Iowa 227, 89 NW 974; Moorehead Vv. 
State, €Okl. Cr.) 261: P 231. 


83. Davis v. State, 155 Ark. 245, 
244 SW 750. 


84. See statutory provisions; and 
Sanselo v. U. S., 44 App. (D. Cc.) 508; 
Bowmer vy. State, 157 Tenn, 124, 6 Sw 
(2d) 326; Buzzard v. Com., 133 Va. 
641, 114 SE 664; Givens v. Com., 29 
Gratt. (70 Va.) 830. ctr 


85. State v. Berzaman, 10 Wash. 
207, 88. P LOST. 


86. State v. Rimmer, 
383, 164 SW 1148. 


87. State v. Rimmer, supra. 


129 Tenn. 


—_ eee eS Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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commit rape, defendant who was convicted of as- 
sault with intent to commit rape cannot be punished 
under its provisions, but rather under a statute pun- 
ishing assaults to commit felony generally.88 Where 
a statute expressly prescribes the punishment for 
assault with intent to rape, its provisions govern in 
case of conviction of that offense, and not the provi- 
sions of a statute which prescribes the punishment 
for assaults to commit felonies generally, specifying 
rape among others, but expressly excluding assaults 
for which punishment is otherwise prescribed.8® A 
statute providing the punishment for assault with 
intent to rape has been held not to apply to the pun- 
ishment for attempt to rape;°® and where defendant 
was charged with rape, and entered a plea of guilty 
of attempt to commit rape, he is properly sentenced 
under a statute relating to attempts to commit 
crimes.®°! A statute authorizing punishment for rape 
as for a misdemeanor on recommendation of the 
jury®* does not apply to assault with intent to rape, 


RAPE 
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this offense not being referred to in the statute.°% 
Where defendant is tried for rape and convicted of 
assault with intent to commit rape, he may be pun- 
ished for this offense, although the court does not 
have original jurisdiction of the lesser offense,®* and. 
where he is tried for assault with intent to commit 
rape and is convicted of simple assault, he should be 
punished only for the simple assault.°® Terms up to 
twenty years have been held not excessive;®® but, 
under mitigating circumstances, sentences have been 
reduced as excessive.®* 


[§ 168] 3. Crimes by Negroes, Mulattoes, or 
Slaves. It is interesting, historically, that in many 
of the southern states, prior to the abolition of slav- 
ery, the punishment of slaves, negroes, mulattoes, and 
the like, for the crime of rape, or attempt or assault 
with intent to rape, white women was by statute made 
different from that of white men guilty of the same 
offense.°® 


II. CIVIL LIABILITY 


[§ 169] A. Right of Action—1. In General. A 
female upon whom a rape is committed may main- 
tain an action to recover damages for the injury sus- 


tained,®® the right of action not being merged in the 
felony;! and an action for loss of services may be 
maintained by the father or master of the female.” 


88. Wilson y. State, 103 Tenn. 87,]ler, 124 Iowa 429, 100 NW 334; State Ga.—Stephen v. State, 11 Ga. 225. 
52 Apa ; eee eat mA A tou [ene Ky.—Blair v. Com., 7 Bush 227. 
89. Connell v. State, 6 Minn. 279. 291: Goilinees! State, (Ok. Cr.) 267 Miss.—George v. State, 37 Miss. 
eas a p. Stahlnaker, 93 Kan. 622,|p 379. 316; Wash v. State, 22 Miss. 120. 
: Mo.—State v. Anderson, 19 Mo. 241 
[a] Thus: (1) Where defendant, 0 2 $ 
91. Ex p. StahlInaker, supra. while riding with the prosecutrix, a| _N. C.—State v. Peter, 53 N. C. 19; 
92. See statutory provisions. young lady twenty-two years of age,|State v. Elick, 52 N. C. 68; State v. 
93. Atkins v. State, 154 Ga. 540,| With whom he was but slightly ac-|Jesse, 19 N.C. 297; State v. Jim, 12 
114 SE 878 [answers to cert questions | Guainted, solicited sexual intercourse, |N. C. 142. 
conformed to 29 Ga. A. 255, 115 SEH}and, on being refused, endeavored to Tenn.—Peter v. State, 5 Humphr. 
351; Hester v. State, 32 Ga. A. 81, 122]compel her to submit by force, and | 436; Henry v. State, 4 Humphr. 270; 
SE 721; Williams v. State, 31 Ga. A.|She successfully resisted his at-|Sydney v. State, 3.Humphr. 478; 


173, 120 SE 131; Tobin v. State, 29 
Ga. A. 305, 115 SE 36. 


“ 94. Barker v. State, 40 Fla. 178, 24 
69. 
95. State v. Nash, 109 N. C, 824, 


13 SE 874. 

[a] Thus, under a statute, provid- 
ing that, where no deadly weapon has 
been used, and no serious damage 
done, the punishment in cases of as- 
sault shall not exceed.a fine of fifty 
dollars or thirty days’ imprisonment, 
provided this shall not apply to cases 
of assault with intent to commit rape, 
on a conviction of a simple assault, 
where there is no evidence of bodily 
pain, there can be no greater punish- 
ment than therein prescribed, al- 
though the indictment was for assault 
with intent to commit rape. State v. 
Nash, 109 N. C. 824, 13 SE 874. 


96. Cal.—Peo. v. Gardner, 98 Cal. 
127, 32 P 880. 

Ga.—Dykes vy. State, 64 Ga. 437. 

Iowa.—State v. Johnson, 133 Iowa 
38, 110 NW 170; State v. Bartlett, 127 
Iowa 689, 104 NW 285. 

Mo.—State v. Merricks, 18 SW (2d) 
23; State v. Hilsabeck, 132 “Mo. 348, 
34 SW 38. 

N. M.—State v. Ballamah, 28 N. M. 
22210) P3891, 26 AUR 169. 

Or.—State v. Edy, 117 Or. 430, 244 
P 538. 

Tex.—Tarver v. State, 108 Tex. Cr. 
655, 2 SW (2d) 439. 

Va.—Locke vy. Com., 
141 SE 118. 

Wash.—State_ v. 
Wash. 277, 38 P 1037. 

97. Chesterfield v. State, 194 Ind. 
282, 141 NE 632; State v. Young, 135 
Iowa 554, 118 NW 325; State v. Mil- 


[52 C. J.—59] 


149 Va. 447, 


Berzaman, 10 


tempts, after which she remained on 
the wagon until she was driven to a 
house near by, where she arranged 
‘ther toilet and walked to town, when 
she disclosed the occurrence for the 
first time to her aunt, and defendant 
did not deny the assault, but claimed 
that he had no intention of debauch- 
ing the prosecutrix against her will, 
and that, when he discovered that she 
was determined in her refusal ‘the vol- 
untarily desisted in his efforts, it was 
held that a sentence of eight years’ 
imprisonment on conviction of assault 
with intent to commit rape was ex- 
cessive, and should be reduced to 
five years. State v. Miller, 124 Iowa 
429, 100 NW 334. (2) Where accused 
went to a house, seeking illegal com- 
merce with some one for a considera- 
tion, and a mother accepted compen- 
sation for commerce with her child, 
and accused did not have intercourse 
with the child, and what he did was 
done on the supposition that he was 
in a house of ill fame, it was held 
that twenty years’ imprisonment for 
assault on the child with intent to 
rape was excessive, and should be 
reduced to ten years. State v. Young, 
135 Iowa 554, 118 NW 325. (3) Sev- 
en-year reformatory sentence for an 
eighteen-year-old defendant convicted 
of assault with intent to rape is ex- 
eessive, and should be reduced to 
three years. Slezak v. State, 117 
Nebr. 32, 219 NW 796. 


98. See statutory provisions; and: 
U. S.—U. S. v. Patrick, 27 F, Cas. 
No. 16,006, 2 Cranch C. C. 66. 


Ala.—Witherby v. State, 39 
702; Lewis v. State, 35 Ala. 
Thurman v. State, 18 Ala. 276. 


Ark.—Pleasant. v. State, 15 Ark. 624, 
13 Ark. 360; Charles v. State, 11 Ark. 
889; Dennis v. State, 5 Ark. 230. 


Ala. 
380; 


Grandison v. State, 2 Humphr. 451. 

Va.—Com. v. Watts, 4 Leigh (31 
Va.) 672; Com, vy. Fields, 4 Leigh (31 
Va.) 648; Young v. Com., 4 Va. 328; 
Com. v. Bennet, 4 Va. 235; Com. v. 
Mann, 4 Va. 210. 


Crimes by slaves and punishment 
generally see Slaves [40 Cye 485]. 

99. Ill.—Peo. v. Marx, 291 Ill. 40, 
125 NE 719: 

Nebr.—Bishop v. Liston, 112 Nebr. 
559, 199 NW 825. 

N. Y.—Koenig v. Nott, 2 Hilt. 323, 8 
AbbPr 384. 

Okl.—Priboth v. Haveron, 41 Okl. 
692, 139 P 973; Watson v. Taylor, 35 
OK1. 768, 131 P 922. 

Philippine——U. S. v. Heery, 25 
Philippine 600, 608 [cit Cyc]. 

Porto Rico.—Guzman y. Vidal, 19 
Porto Rico 800. 

Tex.—Altman vy. Eckermann, (Civ. 
A.) 1382 SW 523. 

Wash.—Jensen vy. Lawrence, 94 
eens 148, 162 P 40, AnnCas1917E 

[a] Where intercourse is procured 
by force and without the female’s 
consent, a cause of action exists. 
Jensen v. Lawrence, 94 Wash. 148, 
162 P 40, AnnCas1917E 133. 

Ic’ Koenig v. Nott) 2) Hilt. GN. Ys) 
323, 8 AbbPr 384. 

Merger of civil into criminal ac- 
tions generally see Actions §§ 49, 50. 


2. Palmer v. Baum, 123 Ill. A. 584; 


Nyman vy. Lynde, 93 Minn. 257, 101 
NW 163. 
[a] Adult child.—A father may re- 


cover for loss of services of an adult 
daughter who, although married, was 
separated from her husband and a 
member of such father’s family, 


1182 [52 C.J.] 


To maintain the action it is essential that the inter- 


course took place by force without the female’s con- . 


sent, against her will, and in defiance of her resist- 
ance to the best of her ability under all the circum- 
stances. But plaintiff need not show that the as- 
sault and ravishment were committed with such force 
and violence as to constitute the crime of rape.* 
An action will not lie if plaintiff consented;° but 
conduct of plaintiff short of consent is no justifica- 
tion.® 
sist to the utmost does not excuse defendant from 
his unlawful act if he had intercourse with her with- 
out her consent.? Further it has been held that, 
where force was used to overcome the resistance of 
plaintiff and she finally consented to intercourse, al- 
though not in. consequence of the violence, defendant 
is still liable for damages for the assault;® but there 
is also authority to the contrary.® Consensual in- 
tercourse with a woman so mentally diseased as to 
have no will to oppose the act, and who is known to 
be so insane by defendant, entitles her to damages 
therefor,!®° and deception and persuasion may some- 
times be equivalent to the use of force in obtaining 
sexual intercourse. A prior conviction of rape is 
not necessary to maintain the action.?? 


Attempt and assault with intent to rape. An ac- 
tion may be maintained for an attempt to rape,?® 
or for an assault with intent to rape;1* and one upon 
whom a rape has in fact been committed may main- 
tain an action for an attempt, even where a criminal 
statute merges the attempt into the completed of- 
fense.15 The gravamen of an action for assault with 
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Thus the mere fact that plaintiff did not re- , 
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[§§ 169-170 


intent to rape is the assault, and the intent is ma- 
terial only as to the question of damages.*® Willful- 
ness, rudeness, insolence, or acts otherwise wrongful 
on the part of defendant are immaterial if the other 
elements of the cause of action are present.17 Touch- 
ing of the female’s person is not essential to main- 
tain the action.*§ 

Persons liable. A railroad may be liable for a rape 
committed by a train brakeman upon a female pas- 
senger,!® or for an assault with intent to rape com- 
mitted upon a passenger by a train baggage mas- 
ter;?° but a railroad is not liable for a rape com- 
mitted, upon a passenger by a person not employed 
by it, after the passenger voluntarily left the: train 
after being carried beyond her destination.*+ 


Res judicata. Where one upon whom a rape has 
been consummated obtains a judgment for the at- 
tempt or assault, it bars a subsequent action for the 
rape.?? 

Limitations. A- code provision hmiting the time 
for civil suits for assault and battery does not apply 
to an action for trespass to the person of plaintiff 
resulting in pregnancy and subsequent birth of a 
child.?° 


[§ 170] 2. Female under Age of Consent. [Illicit 
intercourse with a female below the age of consent 
fixed by a statute punishing carnal knowledge with 
such females?* is a civil tort?® to which she cannot 
consent,?® and to which she cannot be in pari delic- 
to.27 Thus an action may be maintained for sexual 
intercourse with a female below the statutory age, 
regardless of her consent thereto,?® and regardless 


where such loss of services was the 
result of an illegal carnal assault. 
Palmer y. Baum, 123 Ill. A. 584. 

Action by master or parent for de- 
bauching servant or daughter see 
Master and Servant § 604; Seduction 
[35 Cyc 1297 et seq]. 

3: Dean vy. Raplee, 145 N. Y. 319, 
39 NE 952. 


4 Schenk v. Dunkelow, 70 Mich. 
89, 37 NW 886; Bye v. Isaacson, 42 
N. D. 417, 173 NE 754, 60 ALR 1067. 


5. Ga.—Byfield v. Candler, 33 Ga. 
A, 275,.125 SE 905. 


Tll.—Beseler v. Stephani, 71 Ill. 
400; Dickey v. McDonnell, 41 Ill. 62. 


Minn.—Frey v. McManus, 54 Minn. 
75, 191 NW 392. 


Mo.—Champagne v. Hamey, 189 
Mo. 709, 88 SW 82; Robinson v. Mus- 
ser, 78 Mo. 153. 


Nebr.—Bishop v. Liston, 112 Nebr. 
559, 199 NW 825, 826 [cit Cyc]. 


N. Y.—Dean v. Raplee, 145 N. Y. 
319, 39 NE 952; Koenig v. Nott, 2 
Hilt. 323, 8 AbbPr 384. 


Porto Rico.—O’Kelley v. Urgal, 5 
Porto Rico Fed. 520; Marti v. Rivera, 
27 Porto Rico 361, 362 [cit Cyc]. 


Tex.—Altman vy. Eckermann, (Civ. 
A.) 132 SW. 523. 


[a]. Maxim, Volenti non fit injuria, 
applies in these cases. Robinson v. 
Musser, 78 Mo. 158. And see Volenti 
Non Fit Injuria [40 Cye 217]. 


Female under age of consent see 
infra § 170. 

6. Palmer v. Baum, 123 Ill. A. 584; 
Totten v. Totten, 172 Mich. 565, 138 
NW 257; Bishop v. Liston, 112 Nebr. 
559, 199 NW 825, 826 [cit Cyc]. 


7. Totten v. Totten, 172 Mich. 565, 
138 NW 257. 
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8. Dickey v. McDonnell, 41 Ill. 62; 
Altman v. Eckermann, (Tex. Civ. A.) 
132 SW 523. 


9. Linville v. Green, 
289, 102 SW 67. 


10. Maler y. Hill, 
285 SW 6388. 


11. Altman v..Eckermann, 
Civ. A.) 132 SW. 523. 


12. O’Kelley v. Urgal, 5 Porto Rico 
Fed. 290; Guzman y. Vidal, 19 Porto 
Rico 800, 


13. Linville v. Green, 125 Mo, A. 
289, 102 SW 67. 


14. Dickey v. McDonnell, 41 Ill. 
62; McGlone v. Hauger, 56 Ind, A. 
2438, 104 NE 116; Alexander y. Blod- 
gett, 44 Vt. 476. 


[a] Assault distinguished from 
preparation therefor.—An act of dis- 
robing down to undershirt, breaking 
into a woman’s bedroom in the night, 
and failing to leave or offer any ex- 
planation of defendant’s presence, is 
an “assault” as distinguished from the 
preparation for an assault. McGlone 
v. Hauger, 56 Ind, A. 248, 104 NE 116. 


15. Linville v. Green, 125 Mo. A. 
289, 102 SW 67. 


[a] Thus, although a statute pro- 
vides that no person shall be con- 
victed of an assault with an intent to 
commit a crime or of any other at- 
tempt to commit any other offense, 
when it shall appear that the crime 
intended or the offense attempted was 
perpetrated by such person at the 
time of such assault or in pursuance 
of such an attempt, one upon whom 
a rape is committed may maintain a 
civil action for the attempt, the fact 
that the lesser crime was merged in 
the greater being no bar to the action, 
ee v. Green, 125 Mo, A. 289, 102 

W 67. 


125 Mo. A. 
(Tex. Civ. A.) 


(Tex. 


16. Booher v. Trainer, 172 Mo. A. 


376, 157 SW 848. 


17. McGtlone v. Hauger, 56 Ind. A. 
248, 104 NE 116. 


yates Alexander v. Blodgett, 44 Vt. 


[a] Thus, in an action of trespass 
for an assault with intent to ravish, 


‘an exposure of defendant’s person and 


movements indicating an intention to 
have intercourse with plaintiff, and 
which caused her to fear that such 
was. his purpose, constitutes an as- 
sault, without any touching of her 
vereane Alexander v. Blodgett, 44 Vt. 


19, Garvik v. Burlington, ete., R. 
Co., 124 Iowa 691, 100 NW 498. ; 

20. Savannah, ete., R. Co. v. Quo, 
103 Ga. 125, 29 SE 607, 68 AmSR 85, 
40 LRA 483. 

Carrier’s liability to passengers for 
act of servant generally see Car- 
riers §§ 13828-1331. 

21. Hines v. Garrett, 131 Va. 125, 
108 SE 690. 

Carrier’s liability for carrying pas- 
sengers beyond destination generally 
see Carriers § 1266, 

22. Linville v. Green, 125 Mo. A. 
289, 102 SW 67. 

23. Kramer v. Weigand, 91 Nebr. 
47, 185 NW 230. 

24. See statutory provisions; 
supra § 30. 

25. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777. 

26. Gaither v. Meacham, supra, 

27. Gaither v. Meacham, supra. 

28. Ala.—Gaither v. Meacham, su- 
pra. 


Kan.—Herman y. Julian, 117 Kan. 
733; 232 BP i864. 


and 
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§§ 170-173] 


of a lack of resistance.2® It has also been held that 
the female’s prior intercourse with other men is no 
defense to the action,®® although it might affect the 
question of damages.*1 


[§ 171] B. Procedure—l. Pleading, Proof, and 
Variance. Subject to-the rules governing pleadings 
generally,** a complaint or declaration in a civil ac- 
tion for rape should properly allege the essential ele- 
ments of plaintiff’s cause of action.2* A complaint 
which fulfills this requirement is sufficient, although 
it would be inadequate as an indictment for rape.*4 
The complaint need not allege that defendant has 
previously been convicted of the crime of rape,®* such 
conviction not being necessary to the action.?* An 
allegation “that the defendant made an indecent as- 
sault upon the plaintiff and then and there debauched 
and carnally knew her” is sufficient to charge the 
wrongful act complained of.27 Where the action is 
for rape on a female below the age of consent, the 
complaint states a cause of action without the words 
“violently” or “forcibly,”®* and if these terms are 
employed they are immaterial.*® Ina petition charg- 
ing that defendant raped plaintiff after administer- 
ing a drug which caused unconsciousness, and that 
he did the act while she was unconscious as a result 
of taking such drug, the latter allegation is surplus- 
age.*° The legal name of a daughter need not be 
alleged in a declaration in an action by her father 
to recover damages for debauching her, it being suf- 
ficient if that name by which she is known and which 
has been adopted by her is employed.*! Where the 
action is in form a civil action for assault and battery, 
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the allegation of ravishment does not change the na- 
ture of the action, but is a matter of aggravation 
bearing on the measure of damages.*? In an action 
for assault with intent to rape no particular form of 
words is necessary to designate the offense and it is 
sufficient if it be alleged in general terms.** 


Proof and variance. A declaration containing a 
count charging rape and one charging an attempt to 
rape is sufficient to sustain a recovery for a common 
assault.44 And where the petition states a cause of 
action for damages for an assault with intent to rape, 
and the evidence merely tends to establish a simple 
assault, the variance is immaterial.*® 


[§ 172] 2. Evidence—a. Presumptions and Bur- 
den of Proof. In an action for rape the burden is 
on plaintiff not only to show the fact of intercourse, 
but also to satisfy the jury that it was accomplished 
by force and against the female’s will.t® In an ac- 
tion for general damages for assault with intent to 
rape, on proof of assault, it will be presumed that 
plaintiff has been damaged.*7 In an action for as- 
sault with intent to rape, the gist of the action is the 
assault, and plaintiff need not prove the alleged in- 
tent in order to recover, as it merely goes to the ques- 
tion of damages.*§ ; 


[§ 173] b. Admissibility—(1) In General. Sub- 
ject to the rules governing the admissibility of evi- 
dence generally,*® any competent evidence that will 
corroborate plaintiff or will tend to contradict her is 
admissible.®°® Hvidence of attending cireumstances 
which tend to show the guilt or innocence of defend- 
ant or to corroborate plaintiff is admissible,®! but 


Nebr.—Bishop v. Liston, 112 Nebr. 
559, 199 NW 825. P 

N. Y.—Boyles v. Blankenhorn, 168 
App. Div. 388, 153 NYS 466 [aff 220 
N. Y. 624, 115 NE 443]. ‘ 

Okl.—Priboth v. Haveron, 41 Okl. 
692, 139 P 973; Watson v. Taylor, 35 
Okie 768, 131 P 922. 

Or.—Hough v. Iderhoff, 69 Or. 568, 
139 P 931, 51 LRANS 982, AnnCas 
1916A 247. 

Porto Rico.—O’Kelley v. Urgal, 5 
Porto Rico Fed. 520; Marti v. Rivera, 
27 Porto Rico 361. 


Tex.—Altman vy. Eckermann, (Civ. 
A.) 182 SW 523. 
29. Bishop v. Liston, 112 Nebr. 


559, 199 NW 825; Boyles vy. Blanken- 
horn, 168 App. Div. 388, 153 NYS 466 
[aff 220 N. Y. 624, 115 NE 443); Pri- 
both v. Haveron, 41 Okl. 692, 139 P 
973; Watson y. Taylor, 35 Okl. 768, 
131 P 922; Altman v. Eckermann, 
(Tex. Civ. A.) 1382 SW 522. 


30. Gaither vy. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777. 


81. See infra § 185. 
32. See Pleading 49 C. J. pl. 
33. See cases infra this note. 


[a] Complaint or petition held 
sufficient.—(1) Generally. Guzman v. 
Vidal, 19 Porto Rico 800. (2) A peti- 
tion alleging that defendant by force 
maliciously assaulted plaintiff's 
daughter, who was his servant, in- 
juring her health and capacity to la- 
por to plaintiff’s damage, who lost her 
services and was put to expense for 
eare and medical attention and de- 
manding compensatory and exem- 
plary damages, states a cause of ac- 
tion for the debauchment of the 
daughter, accomplished by force. 
Koenke v. Bauer, 162 Mo. A. 718, 145 
Sw 506. 

34. Altman v. Eckermann, 
Civ. A.) 132 SW 523. 


(Tex. 


[a] For example, a complaint that 
on a certain day “on the road to her 
home defendant assaulted her by lay- 
ing his hands upon her and throwing 
her down, and did then and there 
have carnal knowledge of her,’ and 
“that she objected to said carnal 
knowledge and did not consent,” 
would sustain a civil action for rape, 
as against a general demurrer. Alt- 
man v. Eckermann, (Tex. Civ. A.) 132 
SW 528. 

35. Guzman vy. Vidal, 
Rico 800. 


36. See supra § 169 text and note 
12. 

37. Koenig v. Nott, 2 Hilt. (N. Y.) 
323, 8 AbbPr 384. 

38. Hough y. Iderhoff, 69 Or. 568, 
139 P 931, 51 LRANS 982, AnnCas 
1916A 247. 

39. Hough v. Iderhoff, supra. 

40. Wessel v. Lavender, 262 Mo. 
421, 171 SW 38t. 

41. Palmer v. Baum, 123 Ill. A. 
584, 


19 Porto 


42. Totten v. Totten, 172 Mich. 
565, 188 NW 257. P 
43. Atkins v. Gladwish, 27 Nebr. 


841, 44 NW 387; Bormuth vy. Beyer, 
HOC Oh. Cirte Ct 29h Se Oh Cir. bse. 
548. 


[a] Complaint or petition suffi- 
cient.—(1) Generally. Linville v. 
Green, 125 Mo. A. 289, 102 SW 67. 
(2) In an action by a fernale to re- 
cover damages for a criminal assault, 
a petition which alleges, in a general 
way, that defendant assaulted plain- 
tiff with criminal intent, thereby 
frightening, humiliating, and injur- 
ing her, to her damage, is good as 
against a general demurrer. Bor- 
muth, v. eyer. 1 0.Oh. Cir, Ct. 2291), 6 
Oh, Cir. Dec. 548. (3) The words, in 
the petition in an action for damages 
for an indecent assault, ‘‘did then and 
there assault plaintiff with foul and 


\ 


indecent purpose to do violence to 
‘her person, and by force and intimida- 
tion to criminally know her, the 
said plaintiff,” are sufficient after 
verdict. Atkins yv. Gladwish, 27 
Nebr. 841, 44 NW 387. 

44, 
A. 295; Marts v. Powell, 176 Mo. A. 
124, 161 SW 871. 


45. Marts v. Powell, supra. 


46. Dean v. Raplee, 145 N. Y. 319, 
ey 3 952 [aff 75 Hun 389, 27 NYS 


47. Byfield v. Candler, 33 Ga. A. 
275, 125 SE 905. 


48. Booher y. Trainer, 172 Mo. A. 
376, 157 SW 848. 


49. See Evidence § 89 et seq. 


50. Young y. Johnson, 46 Hun 164 
[aff 123 N. Y. 226, 25 NE 363]: 


{a] Thus, in an action for dam- 
ages for ravishing plaintiff, where 
she has testified that the intercourse, 
effected by defendant with force, was 
the first occasion of the kind in ‘her 
life, and that it resulted in the birth 
of a child, evidence of a physician 
that pregnancy would not probably re- 
sult from such an act is competent. 
Young vy. Johnson, 46 Hun 164 [aff 
1230 Ni Yn 2226) 25° NH 363]: 


Stratton v. Nichols, 20 Conn. 
327; Fay v. Swan, 44 Mich. 544, 7 


NW 215. 
fa] Thus: 


(1) In trespass for 


Wollf v. Van Housen, 55 Ill. 


assault upon a woman with intent to °- 


have illicit intercourse with her, ex- 
clamations by ‘her to defendant at 
the time of the alleged assault, “Let 
me go!” “Keep your distance!” “Keep 
your hands off of me!’”’ to which de- 
fendant made no reply, were admissi- 
ble in evidence against defendant. 
Stratton v. Nichols, 20 Conn, 327. (2) 
Where, in an action for an assault 


with intent to ravish, occurring ata . 


hotel to which plaintiff had been in- 
duced to go, plaintiff testified that it 
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remote declarations of defendant are not.5? Testi- 
mony showing acts of familiarity between plaintiff 
and defendant are admissible, as bearing on defend- 
ant’s disposition and his intent in doing the act com- 
plained of.°* Testimony showing that there was bad 
feeling between defendant and plaintiff’s family is 
admissible to show a motive for bringing the action.** 
But evidence that plaintiff had made similar charges 
against other men, and obtained money by compro- 
mise, has been held inadmissible.°> Testimony that 
defendant was living apart from his wife is not ad- 
missible, in an action for an assault with intent to 
rape, as tending to establish the offense.°® Wholly 
immaterial evidence is properly stricken by the 
court.°? 


Examination of rapist. by jury. In a civil action 
for rape, the jury should not be permitted to examine 
the person who is alleged to have committed the act 
complained of on the issue of his capacity to have 
committed the act, because such an examination can- 
not reveal incapacity for sexual intercourse to a 
nonexpert,°® nor is it evidence of his capacity at the 
time the act is alleged to have been committed ;°° 
further, such an examination is not permissible be- 
cause it is indecent.®° 


L§ 174] (2) Sexual Intercourse. Testimony of a 
physician as to the condition of plaintiff before and 
after the alleged assault, tending to show the commis- 
sion of the act, is admissible.* But it is not com- 
petent, in an action for rape, for a physician to tes- 
tify as to the result of experiments made by him for 
the purpose of ascertaining whether sexual inter- 
course could have been accomplished in the position 
which plaintiff has testified she and defendant occu- 
pied, where it is not shown that such experiments 
were made under such conditions as to size of per- 


would be of no use for her to make 56. 
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Haulish v. Boller, 72 App. Div. 


[§§ 173-176 


sons as would necessarily show possibility or im- 
possibility to have interecourse,®? and it is not er- 
ror to refuse to allow the physician to testify as to 
such experiments, where he has been permitted to 
testify as an expert that sexual intercourse under the 
conditions described by plaintiff was impossible.** 


[§ 175] (3) Want of Consent, Force and Resist- 
ance. Any evidence otherwise-competent tending to 
show consent or want of consent is admissible.°* The 
acts and conduct of the parties and appearance of 
plaintiff after the alleged assault and injury are ad- 
missible as touching the matter of consent.°® It may 
be shown on the question of consent that plaintiff 
continued on friendly terms with defendant after the 
alleged outrage.®°* But plaintiff’s testimony that she 
remained on friendly terms with defendant after he 
raped her because he always promised to come and 
marry her is also admissible.*? Clothing identified as 
that worn at the time may be shown to prove use of 
foree.°® But general terms and conclusions of plain- 
tiff as to force are not admissible to take the place 
of evidence of facts or to override detailed facts 
deseribed.*® Evidence bearing on the question of 
plaintiff’s resistance or her power to resist is admis- 
perpetrator of the crime are not admissible,®® such 
sible.7° 


[§ 176] (4) Paternity of Child. Where there is 
no controversy as to the birth of plaintiff’s child, it 
is competent for plaintiff to testify that defendant 
was its father.71. In an action wherein damages are 
asked not only for assault and rape, but also for preg- 
nancy and physical and mental pain and suffering, 


_and paternity is in issue, any evidence reasonably 


tending to cast doubt upon the question should be ad- 
mitted in defense,*? and evidence is admissible tend- 
ing to show that the prosecutrix had had criminal re- 


Cross references: 


any noise, as he was in the habit of 
going to the house in question with 
women, and that the landlord expect- 
ed him, it was admissible to show by 
another witness that defendant had 
tried to induce her (witness) to go to 
the same house’ with him, and had 
told her at the time that he was in 
the habit of taking girls there, and 
that all was arranged, such testimony 
tending to corroborate plaintiff. Fay 
v. Swan, 44 Mich. 544, 7 NW 215. 


52. Atkins v. Gladwish, 25 Nebr. 
390, 41°: NW 347. 


[a] Thus statements made by de- 
fendant concerning plaintiff deroga- 
tory to her character, before and 
after the alleged assault, and too re- 
mote therefrom to be deemed a part 
of the res geste, are inadmissible. 
Atkins v. Gladwish, 25 Nebr. 390, 41 
NW 347. 


53. Wildeboer v. Petersen, 187 
Iowa 1169, 175 NW 349. 

54, Wildeboer v. Peterson, 201 
Iowa 1202, 203 NW 284. 

[a] Thus defendant’s testimony 


that, after a controversy over some 
oats, occurring more than six months 
after the alleged offense, plaintiff’s 
stepfather had threatened to get even 
with defendant is admissible, particu- 
larly in view of the fact that a crimi- 
nal complaint was thereafter made 
against defendant, although no in- 
dictment was returned. Wildeboer yv. 
Peterson, 201 Iowa 1202, 203 NW 284. 


55. Ogle v. Brooks, 87 Ind. 600, 44 
AmR 778. 


559, 75 NYS 992, 11 NYAnnCas 18. 


57. Valencia v. Milliken, 81 Cal. 
A. 533, 160 P 1086 (where court prop- 
erly struck from the testimony of a 
witness for the defense his statement 
that last summer he saw a man and 
plaintiff at “Urbita Springs,’’ as the 
fact was immaterial). 


58. Garvik v. Burlington, etc., R. 
Co., 124 Iowa 691, 100 NW 498. 


59. Garvik y. Burlington, etc, R. 
Co., supra. 


60. Garvik v. Burlington, ete, R. 
Co., supra. And see Evidence § 898. 


61. Fay v. Swan, 44 Mich. 544, 
NW 215. : een tet 


[a] Thus, in an action for an as- 
sault with intent to ravish, it was 
not error to permit a physician, who 
was called in immediately after the 
assault, to testify that he ‘had treated 
plaintiff for several years for a cer- 
tain disease, and that, on the occa- 
sion in question, he found her in a 
condition which was unexpected, and 
for which he could not account un- 
til he was informed of the assault, 
and that he was satisfied that, if true, 
it would account for her changed 
state. Fay v. Swan, 44 Mich. 544, 7 
NW 215. 


62. McMurrin y. Rigby, 80 I 
322, 45 NW 877. pry rec 


63. McMurrin v. Rigby, supra. 


64, Byfield v. Candler, 33 Ga. A, 
275, 125 SE 905; Beseler v. Stephani, 
71 Ill, 400; Robinson vy. Musser, 78 
Mo. 153; Dean vy. Raplee, 145 N. Y, 
319, 39 NE 952. 


88 SW 92; 


Character of female see infra § 178. 
ee to complain or delay see infra 
Other acts with defendant see infra 


65. Mallett v. Beale, 66 Iowa 70, 23 
NW 269; Schenk vy. Dunkelow, 70 
Mich. 89, 37 NW 886; Young v. John- 
son, 123 N. Y. 226, 25 NE 3638. 


66. Schuek v. Hagar, 24 Minn. 339; 
Champagne v. Hamey, 189 Mo. 709, 
Young v. Johnson, 123 N. 
Y. 226, 25 NE 3863. 


67. Valencia v. Milliken, 31 Cal. A. 
533, 160 P 1086. a 

68. McMurrin v. Rigby, 
322, 45 NW 877, 


[a] Thus underclothing worn by 
plaintiff at the time of the alleged 
rape, although it has been. since 
washed, and alleged bloodstains re- 
moved therefrom, is admissible in evi- 
dence in an action for the rape as 
tending to show, by its torn condition, 
that defendant used violence. Mc- 
eas v. Rigby, 80 Iowa 322, 45 NW 


69. Reinwaldt v. Hulsebus, (Iowa) 
195 NW 215, 188 NW 11 (testimony 
by plaintiff that ‘He forced me” or 
“He dragged me’). 

70. Valencia vy. Milliken, 31 Cal. A. 
533, 160 P 1086 (testimony as to 
whether female became unconscious 
while struggling or made any re- 
marks). 

71. Valencia v. Milliken, supra. 


72. Eckhart v. Peterson, 94 W x 
379, 162 P 561. ce 


[a] Reason for rule.—In a civil 


80 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 176-178] 


lations with any other person at about the time of 
conception.** But where, in an action for forcible 
defilement, evidence indicating that plaintiff’s preg- 
nancy may have been caused by another is wholly 
speculative and without probative value, it is inad- 
missible.?* The resemblance of a baby to its claimed 
father has been held too indistinet and uncertain to 
be admissible as having any probative value,’® and 
it is error to exhibit the female’s child to the jury 
for comparison with defendant’s appearance on the 
issue of his paternity;7® but there is also authority 
to the contrary.77 In an action by a negro girl 
against a white man for criminal assault, in which 
there was testimony that as a result of the assault 
the girl gave birth to a child, the girl’s testimony that 
when she went out people talked “about there goes 
that girl that had that baby by that white man” is 
admissible.’§ 


[§ 177] (5) Complaint and Outcry; Failure To 
Complain. Evidence is admissible to show that plain- 
tiff made complaint of the outrage immediately or 
shortly afterward.*® Too, while there is authority 
that plaintiff’s complaint is admissible, whenever 
made,*° delay in complaining going only to the weight 
of the testimony, even though there be no explana- 
tion of the delay,®! it has also been held that, where 
the complaint is so long delayed as not to be a nat- 


action for damages for assault, aggra- | physician, 
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complained that she had 
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ural result or expression of the female’s suffering, it 
is not admissible.’ The particulars ofa complaint, 
unless part of the res geste, are not admissible,** 
but testimony that plaintiff complained that defend- 
ant had had sexual intercourse with her is not such 
a detail, and is admissible.84 Failure or delay of 
the woman to make outery or complaint is admissible 
as a strong circumstance to show consent and want 
of resistance,*> but such failure or delay may be 
accounted for by proof of circumstances which ex- 
cuse such delay.®® 


[§ 178] (6) Character of Female. It has been 
held that the reputation of the woman for chastity 
may be shown as tending to show consent and ab- 
sence of force or resistance, and as bearing on the 
question of damages,*’ but the evidence must be con- 
fined to acts prior ta the one complained of,®* except 
where proof of subsequent acts is offered as bearing 
on the probability of alleged injuries.£° And evi- 
dence of specific acts of lewdness or unchastity has 
been held admissible.®°® Still there is also author- 
ity that evidence of plaintiff’s reputation for chastity 
is Inadmissible as bearing on the improbability of her 
testimony,®? and that it can be considered only to 
mitigate damages.®? Plaintiff may introduce evi- 
dence as to her character for chastity where defend- 
ant attacked her moral character;®* but plaintiff 


Wash. 148, 162 P 40, 42, AnnCas1917E 


vated by rape and pregnancy, the is- 
Sues are broader than in a criminal 
prosecution, and involve the fact of 
assault ‘and rape, paternity of the 
child, and consequent damages, and 
the quantum of proof required is less, 
so that greater latitude should be giv- 
en the defense. Eckhart v. Peterson, 
94 Wash. 379, 162 P 551. 


73. Young v. Johnson, 123° N., Y. 
226, 25 NE 363; Eckhart yv. Peterson, 
94 Wash. 379, 162 P 551. 


74. Wildeboer v. Peterson, 
Iowa 1202, 2083 NW 284. 


75. Bilkovic v. Loeb, 156 App. Div. 
719, 141 NYS 279; Eckhart v. Peter- 
son, 94 Wash. 379, 162 P 551. 


_ 76. Bilkovic v. Loeb, 156 App. Div. 
719, 141. NYS 279; Eckhart v. Peter- 
son, 94 Wash. 879, 162 P 551. 


77. Watson vy. Taylor, 35 Okl. 768, 
131 P 922. See Valencia v. Milliken, 
31 Cal. A. 538, 160 P 1086 (question 
is peculiarly within trial court’s prov- 
ince to determine). , 


78. Jaffe vy. Deckard, (Tex. Civ. A.) 
261 SW 390. 

79. TIowa.—McMurrin v. Rigby, 80 
Iowa 322, 45 NW 877. 


Mich.—Totten vy. Totten, 172 Mich. 
565, 138 NW 257. 


Minn.—Gardner v. Kellogg, 23 Minn. 
463. 

Nebr.—Bishop vy. Liston, 112 Nebr. 
559, 199 NW 825. 


Can.—Hopkinson v. Perdue, 8 Ont. 
L. 228, 3 OntWR 934, 24 CanLTOcc 
Notes 339. 

80. Smith v. Hendrix, 149 Iowa 255, 
128 NW 360 (where female first made 
complaint when her pregnancy be- 
came known). 


81. Smith v. Hendrix, supra. 


82. MecMurrin v. Rigby, 80 Iowa 
322, 45 NW 877; Dean v. Raplee, 64 
Hun 537, 19 NYS 468. 


[a] Evidence of complaint inad- 
missible.—(1) But it was held that 
the testimony of plaintiff's mother 
that plaintiff. had, two weeks after the 
alleged rape, during which time she 
had continued at her work, and whiie 
she was not under treatment by a 
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pains in her back and side, was inad- 
missible, since such declarations were 
not the natural result and expression 
of suffering, nor made to a physician 
for the purpose of treatment. Mc- 
Murrin v. Rigby, 80 Iowa 322, 45 NW 
877. (2) And in an action for dam- 
ages for a series of indecent assaults, 
with rape, alleged to have been com- 
mitted on the person of plaintiff dur- 
ing a period of eighteen months, while 
she was living in defendant’s family, 
where it appeared that the acts com- 
plained of were committed in one of 
defendant’s barns, which was within 
easy hearing distance of defendant’s 
house and the house of plaintiff’s rela- 
tives, which was her home, that there 
was no outcry at the time, and no 
complaint to anyone during the con- 
tinuance of the outrages, it was held 
that evidence of disclosures by plain- 
tiff, made more than three years after 
the last of the acts complained of, and 
after plaintiff had lived with relatives 
in another state, was inadmissible as 
corroborative evidence. Dean v. Rap- 
lee, 64 Hun 537, 19 NYS 463. 


83. Morrissey v. Ingham, 111 Mass. 
63. 


[a] "Thus, in an action for carnally 
knowing plaintiff, a girl ten years old, 
by force, and giving her a venereal 
disease, evidence of her statement to 
the physician who was treating her 
for the disease that defendant had 
had connection with her three months 
before is inadmissible. Morrissey v. 
Ingham, 111 Mass. 63. 


84. Wildeboer v. Petersen, 187 
Iowa 1169, 175 NW 349; McMurrin vy. 
Rigby, 80 Iowa 322, 45 NW 877. 


85. Lind v. Closs, 88 Cal. 6, 25 P 
972; Champagne v. Hamey, 189 Mo. 
709, 88 SW 92; Young v. Johnson, 123 
N. Y.' 226, 25 NE 363. 


86. Iowa.—Starnes v. 
98 NW 312. 


Mich.—Schenk _v. Dunkelow, 70 
Mich. 89, 37 NW 886. i 


Mo.—Linville v. Green, 125 Mo. A. 
289, 102 SW 67. 


N. Y.—Dean vy. Raplee, 145 N. Y. 
319, 39 NE 952. 


Wash.—Jensen v. 


Stevenson, 


Lawrence, 94 


133 [cit Cyc]. 


[a] Thus, in an action of trespass, 
brought by a woman for assault ac- 
companied with ravishment, her sense 
of shame, and her fear of defendant, 
if proved, should be taken into consid- 
eration by the jury, to rebut any un- 
favorable inference arising from her 
not making outcry at the time, and 
her silence in regard to the matter 
afterward. Schenk v. Dunkelow, 70 
Mich. 89, 37 NW 886. 


87. Valencia y. Milliken, 31 Cal. 
A. 533, 160 P 1086; Nyman v. Lynde, 
93 Minn. 257, 101 NW 163. 


88. Nyman y. Lynde, supra. 
89. See infra § 181. 


90. Young v. Johnson, 46 Hun 164 
[aff 123 N. Y. 226, 25 NE 363]; Guler- 
ette v. McKinley, 27 Hun (N. Y.) 320; 
Crossman v. Bradley, 53 Barb. (N. Y.) 
125; Parker v. Coture, 63 Vt. 155, 21 
A 494, 25 AmSR 750; Eckhart v. Pet- 
erson, 94 Wash. 379, 162 P 551; Watry 
v. Ferber, 18 Wis. 500, 86 AmD 789. 


[a]. Thus: (1) Ina civil action for 
assault with intent to ravish, every 
species of evidence showing. previous 
lascivious conduct on the part of 
plaintiff in the presence of defendant, 
or in her intercourse with him, de- 
signed or adapted to incite him to 
take liberties with her person, or in- 
duce him to believe that such advane- 
es on his part would not be unaccept- 
able, are admissible. Crossman vy, 
Bradley, 53¢ Barb. (CN. —Y2) (025- } (2) 
In an action for assault with intent 
to ravish, evidence that plaintiff was 
in the habit of making indecent ex- 
posure of her person, and indulging 
in obscene language with men, is ad- 
missible in mitigation of damages, as 
showing that she had no modesty to 
be shocked by the act complained of. 
Parker v. Coture, 63 Vt. 155, 21 A 
494, 25 AmSR 750. 


Specific acts with others on issue 
of paternity see supra § 176. j 


91. Harris v. Neal, ‘153 Mich. 57, 
116 NW 585. 
92. Harris v. Neal, supra. 


93. Jaffe v. Deckard, (Tex. Civ. A.) 
261 SW 390. 
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cannot introduce evidence of her good moral charac- 
ter as part of her case, where no evidence attacking 
her character has been introduced ;°* nor is evidence 
of her good reputation admissible in rebuttal, where 
her general character has not been assailed, although 
defendant has shown specific instances of unchas- 
tity.?> 

[§ 179] (7) Character of Defendant. Evidence 
of the good character of defendant is admissible ;*° 
but his general reputation as to chastity is not ad- 
missible,®’ nor is his reputation as a quiet and peace- 
able citizen.°’ 


[§ 180] (8) Other Acts. Generally, evidence of 
similar acts by defendant with others is not admis- 
sible,®® but evidence of plaintiff’s acts with others 
may be admissible where the paternity of plaintiff’s 
child is in issue,? or on the question of plaintiff’s char- 
acter, with relation to damages.” Too, evidence of 
plaintiff’s prior intercourse with defendant is ad- 
missible as tending to show consent.* 


[§ 181] (9) Damages. On the issue of damages, 
evidence of plaintiff’s physical condition before and 
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after the act complained of is admissible.* Evidence 


of plaintiff’s reputation for chastity is admissible 
to mitigate damages;° and evidence of subsequent 
specific acts with others is admissible as bearing on 
the probability of alleged injuries.® 

[§ 182] c. Weight and Sufficiency. In civil ac- 
tions for rape, the quantum of proof required is less 
than in criminal prosecutions»for the offense." A 


preponderance of evidence is all that plaintiff is re-_ 


quired to produce. Where the evidence does not 
show an assault or rape, or shows consent on the part 
of the woman, a verdict against defendant must be 
set aside.® It is not necessary that plaintiff be cor- 
roborated, even when this is required in a criminal 
prosecution.?® Plaintiff’s failure to complain or de- 
lay in complaining is not conclusive against her right 
of recovery, but is merely an important circumstance 
to go to the jury.*? 

[§ 183] 3. Trial1?—a. Questions of Law and Fact. 
Under the rules applicable in the trial of civil cases 
generally,}* in a civil action for rape questions of 
fact are for the jury.1* The weight and sufficiency 


[§§ 178-183 


94. Young v. Johnson, 46 Hun 164 
[aff'123 N. Y. 226, 25 NE 363]. 


95..." Young. ‘v.. Johnson; 123 N.Y. 
226, 25. NE. 363 [aff 46 Hun 164]; 
Schaeffer v. Oppenheimer, § NYSt 688. 


96. Schuek v. Hagar, 24 Minn. 339. 


97. Kinneberg v. Kinneberg, 8 N. 
D. 311, 79 NW 337. 


98. Ryan v. Sayen, 5 OhS&CP 165, 
7 OhNP 389. 
99. Sutton v. Johnson, 62 Ill. 209; 


nee v., Brooks, .87 Ind. 600, 44 AmR 


1. See supra § 176. 
2. Sée supra § 178; infra § 181. 


3. Crossman v. Bradley, 53 Barb. 
QGNr Y.)).125. 


4 Valencia v. Milliken, 31 Cal. A. 
5338, 160 P 1086. 


[a] Thus plaintiff’s testimony that 
she weighed one hundred and forty to 
one hundred and forty-five pounds 
when the act was committed, whereas 
at the time of the trial she weighed 
two hundred and fifteen pounds, is 
proper. Valencia v. Milliken, 31 Cal. 
A. 533, 160 P 1086. 


5. See supra § 178. 


6. Eckhart, v. Peterson, 
379, 162 P 551. 


[a] Thus, where plaintiff claimed 
specific injuries to her back, evidence 
that soon after the alleged rape she 
was seen in various positions in the 
sexual act with others is admissible 
when properly limited by instruction 
to the issue of damages, as bearing 
on the probability of the alleged in- 
juries. Eckhart v. Peterson, 94 Wash. 
879, 162 P.551. 


7. Valencia v. Milliken, 31 Cal. A. 
538, 160 P 1086; Bye v. Isaacson, 42 
N.° D. 417, 1178 NE 754, :6 ALR 1067; 
Eckhart v. Peterson, 94 Wash. 379, 
162, P 551. 


8. Cal.—Valencia v. Milliken, 31 
Cal. ‘A. 533, 160 P 1086. 


Mich.—Schenk v. Dunkelow, 170 
Mich. 89, 37 NW 886. 


Minn.—Frey v. McManus, 154 Minn, 
175, 191 NW. 392. 


Nebr.—Kramer _ v. 
Nebr. 47, 185 NW 230. 


N. Y.—Dean v. Raplee, 
319, 89° NE 952 [aff 75 Hun 389, 27 
NYS 438]; Wright v. Grant, 6 NYSt 
362. 


94 Wash. 


Weigand, 9 Z 


145 UN.~ Y.. 


Okl.—Weber v. Weber, 74 Okl. 244, 
i See 


[a] Evidence held _ sufficient.— 
Starnes v. Stevenson, (Iowa) 98 NW 
312; Frey v. McManus, 154 Minn, 175, 
191 NW 392; Williams v. Collins, 180 
Mo. A. 146, 167 SW 1189; Linville v. 
Green, 125 Mo. A. 289, 102 SW 67; 
Pashayan v. Kazanjy, 5 N. J. Misc. 
918, 188 A 723; Bye v. Isaacson, 42 N. 
D. 417,173 NW 754, 6 ALR 1067; Wat- 
son v. Taylor, 35 Okl. 768, 131 P 922. 


{b] Evidence held insufficient.— 
Reinwaldt vy. Hulsebus, (Iowa) 195 
NW 216, 188 NW 1h; Williams _ v. 
Budgett, 186 Iowa 196, 172 NW 283; 
Fish v. Norton, 127 Me. 328, 148 A 


171; Burkett v. Gerth, (Mo. A.) 253 
SW 199. 

9. Lind v. Closs, 88 Cal. 6, 25 P 
972; Williams v. Budgett, 186 Iowa 
196, 172 NW. 2838; Champagne v. 


Hamey, 189 Mo. 709, 88 SW 92; Ford 
ne ab cas ary 107 Wis. 479, 88 NW 


[a] Thus, where in an action for 
unlawfully entering plaintiff’s dwell- 
ing house, the evidence was that de- 
fendant came to plaintiff’s house one 
night and asked if he could come in, 
that plaintiff answered that he could 
not, but defendant came right in, and 
began ‘fussing with his clothes,— 
fussing with his pants”; that defend- 
ant said nothing while in the house, 
but walked up to the bedroom door, 
that plaintiff ordered him to go out, 
and he passed through the house and 
went out at the front door, this was 
held insufficient to sustain a finding 
that defendant made an assault on 
plaintiff for the purpose of having a 
earnal connection with her. Ford v. 
Schliessman, 107 Wis. 479, 88 NW 761. 


10. Starnes vy. Stevenson, (Iowa) 
98 NW 312; Rogers v. Winch, 76 Iowa 
546, 41 NW 214; Champagne v. Hamey, 
189 Mo. 709, 88 SW 92; Jensen v. 
Lawrence, 94 Wash. 148, 162 P 40, 
AnnCas1917H 133. 


11. -Mich.—Schenk y. Dunkelow, 70 
Mich. 89, 37 NW 886. 


Mo.—Linville v. Green, 125 Mo. A. 
289, 102 SW 67. 


Nebr.—Kramer v. 
Nebr. 47, 135 NW 230. 

N. Y.—Dean v. Raplee, 145 N. Y. 
319,39 INE) 952 lafty toe Hun, 389) 27, 
NYS 4388]. 

Wash.—Jensen  v. 


Wiegand, 91 


Lawrence, 94 


wise. 148, 162 P 40, AnnCas1917E 


12. Trial generally see Trial [38 
Cye 1238]. - 


13. Questions of law and fact in 
pen cases see Trial [38 Cyc 1511 et 
seq]. 


14. See cases infra this note. 


[a]_ Consent.—(1) In an action for 
assault and battery based on an al- 
leged act of sexual intercourse com-. 
mitted against the will and without 
the consent of the person assaulted, 
the question of plaintiff's consent to 
the act was clearly a question for the 
J cs 154 Minn. 
175, 191 NW 392. (2) In an action 
for assault and battery by throwing 
down and ravishing plaintiff, who 
was then fifteen years old and had 
lived with defendant and his wife as 
a member of the family for about a 
year, it appeared that plaintiff was 
delicate, while defendant was strong 
and vigorous; plaintiff made no out- 
ery, although persons were within 
hearing, and she did not speak of the 
matter to her female relations until 
long afterward; she testified that she 
tried to prevent the intercourse, and 
that defendant told her that it would 
be worse for her if she told anyone; 
it was held that whether or not plain- 
tiff submitted voluntarily was a ques- 


tion for the jury. Dean v. Raplee, 75 ~ 


Hun 389, 27 NYS 438 [aff 145 N. Y. 
319, 39 NE 952]. 


[b] Possibility of committing the 
offense.—Whether or not it was pos- 
sible for defendant, under the circum- 
stances, to assault plaintiff, and over- 
come her resistance, and commit rape 
upon her, was a matter for the jury. 
Wright v. Grant, 6 NYSt 362. 


Ic] Evidence held sufficient for 
jury: (1) Generally. Booher v. 
Trainer, 172 Mo. A. 376, 157 SW 848; 
Watson yv..Taylor, 35.Okl. 768, 181 P 
922. (2) As to alleged assault... Wes- 
oo vy. Lavender, 262 Mo. 421, 171 SW 

3d, 


{d] Evidence held insufficient for 
jury: (1) On question whether plain- 
tiff was so mentally diseased at the 
time of the alleged rape as to have no 
will to oppose the act.’ Maler v. Hill, 
(Tex. Civ.-A.) 285 SW. 6388... (2) Evi- 
dence of opportunity to commit act 
complained of, because of intimate 
relations between plaintiff and de- 
fendant. Maler v. Hill, supra. 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ones 


§§ 183-185] . 


of the evidence? and the credibility of the testimony 
of witnesses!® are for the jury. 


Direction of verdict.17 Where there is sufficient 
evidence to make a question of fact for the jury, it is 
proper to refuse to direct a verdict for defendant.1® 
But where the evidence is without conflict, it may 
be proper to give an affirmative charge.!® 

[§ 184] b. Instructions. Under the rules govern- 
ing instructions in civil cases generally,?° the court 
should properly instruct the jury as to the law appli- 
cable to the case,” and it is proper to refuse to charge 
as to immaterial matters.22. Thus the court should 
properly instruct the jury as to the effect of con- 
sent,** and the effect of plaintiff’s failure or delay 
to make complaint.24 Where the action is for rape 
of a female below the age of consent, the court may 
properly charge that defendant’s act is willful.?® 
The court should not charge that the jury must find 
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specially whether defendant did or did not commit 
the crime of rape on plaintiff.2° In an action for 
assault, where the declaration in the first count 
charges rape, in the second an attempt at rape, and 
in the third common assault, it is error to charge 
that plaintiff must show, not only that defendant 
committed an assault on her, but that he did so with 
intent to compel her by force and against her will to 
have intercourse with him.?7 It is not error to refuse 
special instructions as to matters covered by the gen- 
eral charge.?8 


Damages. The court should properly charge as 
to the law governing damages in civil actions for 
rape.”® 

[§ 185] C. Damages.*° In actions for rape or for 
assault with intent to rape, damages may be allowed 
for physical injuries,?! for mental anguish,?? and 
for humiliation and embarrassment by reason of loss 


15. Valencia v. Milliken, 31 Cal. A. 
533, 160 P1086; Starnes v. Stevenson, 
(Iowa) 98 NW 3:12; Kramer v. Wei- 
gand, 91 Nebr. 47, 185 NW 230. 

16. Dean v. Raplee, 145 N. Y. 819, 
39 NE 952. 


17. Direction of verdict generally 
see Triai [38 Cyc 1532 et seq]. 

18. Wildeboer vy. Peterson, 
Iowa 1202, 203 NW 284. 

19. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777. 
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20. See Trial [38 Cyc 1594 et seq]. 
21. See cases infra this note. 
[a] Instructions held sufficient.— 


Gaither v. Meacham, 214 Ala. 343, 108 
S 2, 45 ALR 777; MceGlone v. Hauger, 
56 Ind. A. 243, 104 NE 116; .Frey v. 
McManus, 154 Minn. 175, 191 NW 392; 
Jensen v. Lawrence, 94 Wash. 148, 162 
P 40, AnnCas1917E 133. 


{b] Instructions held erroneous.— 
Wessel v. Lavender, 262 Mo. 421, 171 
SW 331; Driscoll v. State, 32 O. C. A. 
427 (instruction omitting essential 
element). 

22. Smith v. Hendrix, 149 lowa 255, 
128 NW 360. 


23! Beseler v. Stephani, 71 Ill. 400; 
Champagne v. Hamey, 189 Mo. 709, 88 
Sw 92. 

fa] Thus, in an action of trespass, 
the injury complained of was an as- 
sault by defendant upon plaintiff, and 
having sexual intercourse with her 
against her will; the defense inter- 
posed was that ‘the intercourse was 
with her consent; the evidence show- 
ed that plaintiff and defendant had 
such intercourse on frequent occa- 
sions, and that the result was the 
birth of a child; it was held that it 
was proper to instruct the jury that 
plaintiff was not entitled to recover 
for sexual commerce with defendant, 
or its consequences, if had with her 
consent, Beseler v. Stephani, 71 Ill. 
400. 

24. Smith v. Hendrix, 149 Iowa 255, 
128 NW 360; Champagne v. Hamey, 
189 Mo. 709, 88 SW 92; Young v. John- 
son, 123 N. Y. 226, 25 NE 363; Jensen 
v. Lawrence, 94 Wash. 148, 162 P 40, 
AnnCas1917H 133. 


[a] Thus: (1) It was proper to 
charge that plaintiff’s failure to dis- 
close the outrage committed against 
her within a reasonable time after op- 
portunity to do so was a sufficient 
reason for impeaching the veracity of 
her story. Young v. Johnson, 123 N. 
Y. 226, 25 NE 368 [aff 46 Hun 164]. 
(2) In an action for damages owing to 
plaintiff's having been ravished by de- 
fendant and caused to become a moth- 
er, it was error to refuse to instruct 


that, if at the time of the assault or 
within a reasonable time thereafter 
plaintiff had an opportunity to make 
an outcry and she did not do so, and 
did not do so as soon as an opportu- 
nity offered, or at any time prior to the 
birth of her child she did not complain 
of the assault, and that she continued 
on friendly relations with defendant, 
the jury should take such facts into 
the case in determining whether de- 
fendant did have carnal knowledge 
with plaintiff by force. Champagne v. 
Hamey, 189 Mo. 709, 88 SW 92. (3) 
‘An instruction that there was no prop- 
er evidence that plaintiff made any 
complaint of the alleged rape, and 
that such failure to make complaint 
may be considered by the jury, was 
properly modified in accordance with 
the evidence by stating that there was 
no evidence of such complaint until 
her pregnancy became known.. Smith 
v. Hendrix, 149 Iowa 255, 128 NW 360. 


25. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777. 


26. Beseler v. Stephani, 71 Ill. 400. 


[a] Thus, in an action of trespass 
in assaulting plaintiff and having sex- 
ual intercourse with her against her 
will, defended on the ground that the 
intercourse was with her consent, it is 
improper in an instruction to define 
the crime of rape, and to direct the 
jury to find specially whether defend- 
ant did or did not commit a rape upon 
plaintiff, since for the purposes of a 
civil suit the alleged acts of defend- 
ant constitute only trespasses. Bese- 
ler v. Stephani, 71 Ill. 400. 


27. Wollf v. Van Housen, 55 I]l. A. 
295, 


28. Mallett v. Beale, 
23 NW 269 


[a] Thus, where, in a civil action 
for an assault with intent to commit 
rape, it is shown that the parties had 
had some correspondence and talks 
after the assault, and the court in- 
structs the jury that, in determining 
the character of the assault, they 
shall consider the conduct of the par- 
ties afterward, there is no error in 
refusing special instructions on this 


66 Iowa 70, 


subject. Mallett v. Beale, 66 Iowa 70, 
23 NW 269. 
29. See cases infra this note. 


[a] Instructions held correct or 
sufficient.—(1) Generally. Gaither v. 


Meacham, 214 Ala, 348, 108 S 2, 45 
ALR 777; Valencia v. Milliken, 31 
Cal. A. 533, 160 P 1086; McGlone v. 


Hauger, 56 Ind. A. 243, 104 NE 116. 
(2) In an action for criminal assault, 
charge allowing jury to assess reason- 
able compensation for’ mental and 
physical suffering without any stand- 
ard by which to measure such com- 


pensation is not error. Jaffe v. Deck- 
ard, (Tex. Civ. A.) 261 SW 390. (3) 
Where plaintiff suing for assault and 
battery with ravishment testified that 
she did not sue to get money out of 
defendant, but to punish him for what 
he did, the refusal to charge that the 
jury finding defendant guilty could 
give plaintiff such damages as would 
compensate-her for the injuries done, 
and, when such compensation was 
awarded, nothing beyond could be giv- 
en was erroneous. Totten v. Totten, 
172 Mich. 565, 1838 NW 257. 


[b] Instructions held erroneous or 
misleading.—(1) Generally. Atkins v. 
Gladwish, 25 Nebr. 390, 41 NW 347. 
(2) An instruction that, if defendant 
assaulted plaintiff in manner therein 
set out, and if the ‘jury believed that 
plaintiff suffered injury and damage 
on account thereof, plaintiff would be 
entitled to recover such damages as 
the proof showed she had sustained,-is 
erroneous as implying. that plaintiff 
was not entitled to recover unless she 
proved injury and damage. Byfield v. 
Candler, 33 Ga. A. 275, 125 SE 905. 
(3) Where, in action for assault with 
intent to rape, a verdict for general 
damages may be legally found, it is 
error so to instruct as to imply that: 
plaintiff ought not to recover unless 
it be affirmatively proved that.damag- 
es resulted. Byfield v. Candler, supra. 
(4) In action for forcible defilement, 
where plaintiff claimed expenditures 
of two hundred dollars, an instruetion 
to award actual damages. including 
physical pain, mental suffering, loss 
of capacity to work, and medical 
treatment not to exceed two hundred 
dollars was misleading in respect of 
amount of actual damages. Wilde- 
boar v. Petersen, 182 Iowa 1185, 166 
NW 464. (5) Instruction allowing re- 
covery for loss of reputation in the 
absence of any evidence of such fact 
is erroneous. Totten v. cope 172 
Mich. 565, 1838 NW 257. 


Damages see infra § 185. 

30. 
es 17, J. p 699; 

31. Ala.—Gaither v. Meacham, 214 
Ala. 343,108 S 2, 45 ALR 777. 


Cal.—Valencia v. Milliken, 31 Cal. 
A. 533, 160 P 1086. 

Ga.—Pye v. Gillis, 9 Ga. A. 725, 72 
SE 190 [cit Cyc]. 

Ind.—MecGlone vy. Hauger, 
A, 243, 104 NE 116. 


Mich.—Fay v. Swan, 44 Mich.. 544, 
7 aay 215. 
Ala.—Gaither v. Meacham, 214 
ihe "343, 108 S 2, 45 ALR 777 


Cal.—Valencia vy. Milliken, "31 Cal. 
A. 538, 160 P 1086. 


Damages generally see Damag-. 
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of reputation or social relationships.?* 
may also be allowed for the maintenance and support 
of a child resulting from the ravishment.** 
defendant is liable only for such damages, mental 
and physical, as are the reasonable and probable re- 


sult of the act complained of.?> 


plary®® or punitive®? damages may be allowed, con- 
sidering all the circumstances of the case. 
is shown that defendant ravished the female or as- 
neither pecuniary 
loss nor actual physical injury to her need be shown 


saulted her with intent to do so, 


*RAPID. Very quick or swift in motion.? 
Swift transportation impeded as 


Rapid transit.2 
little and as seldom as may be.® 


RAPIDLY. A word to be construed in the light 
of the circumstances of the particular situation.+ 


RAPPER. In criminal slang, complainant.® 


RAPPORT A SUCCESSION. In French law and 
a proceeding similar to hotchpot.® 


in Louisiana, 


Ga.—Pye v. Gillis, 9 Ga. A. 725, 72 
SE 190 [cit Cyc]. 

‘Ind.—McGlone v. Hauger, 56 Ind. A. 
243, 104 NE 116. 


Mich.—Fay v. Swan, 44 Mich. 544, 
7 NW 215. 


Tex.—Leach v. Leach, 11 Tex. Civ. 
A. 699, 33 SW 703. 


[a] Prior intercourse with others 
is to be considered as a circumstance 
on the question of actual damages by 
reason of mortification or Shame caus- 
ed by defendant’s act. Gaither v. 
Meacham, 214 Ala. 343, 108 S 2, 45 
ALR T7T. 

33. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777; Valencia v. 
Milliken, 31 Cal. A. 533, 160 P 1086; 
McGlone v. Hauger, 56 Ind. A. 243, 104 
NE 116; Bishop v. Liston, 112 Nebr. 
559, 199 NW 825 [distinguishing dic- 
tum contra in Atkins v. Gladwish, 25 
Nebr. 390, 41 NW 347 on the ground 
that, in that case damages were not 
allowed for loss of reputation from 
slanderous utterances by defendant 
which were not charged as part of 
plaintiff's cause of action]. See also 
Totten v Totten, 172 Mich. 565, 138 
NW 257 (charge that injury to reputa- 
tion c¢ good name forms element of 
damages is erroneous in absence of 
allegation or proof thereof). 


[a] Committal of plaintiff to state 
institution for delinquency is proper 
to be considered on the question of 
damages in an action for illicit inter- 
course with a girl under the age of 
consent. Gaither v. Meacham, 214 
Ala. 343, 108 S 2, 45 ALR 777. 


34. . Jaffe v. Deckard, (Tex. Civ. A.) 
261 SW 390. 


35. Wildeboer vy. 
Iowa 1202, 203 NW 284. 


[a] Thus a verdict including dam- 
ages for shock and mental anguish 
claimed to have been caused by a 
previous trial of the case two years 
after the alleged act complained of 
is unwarranted. Wildeboer v. Peter- 
son, 201 Iowa 1202, 203 NW 284. 


36. Pye v. Gillis, 9 Ga. A. 725, 72 
SE 190 [cit Cyc]; Mohelsky v. Hart- 
meister, 68 Mo. A. 318; Haulish v. 
Boller, 72 App. Div. 559, 75 NYS 992, 
11 NYAnnCas 18. 


[a] Thus? (1) 


Peterson, 201 


Where debauch- 


RAPE—RAPUIT 


Damages 


But 


Further, exem- | case of 


Where it 


held excessive. 


was not.” 


ment is accomplished by means of 
force and arms, exemplary damages 
are recoverable, as in the case of se- 
duction. Mohelsky v. Hartmeister, 
68 Mo. A. 318. (2) Exemplary damag- 
es may be awarded in a civil action 
for assault with intent to rape com- 
mitted on a young married woman, 
and continued after she had resisted, 
declared herself, and cried out for 
help, the assault being accompanied 
by profane and lewd language. Hau- 
lish v. Boller, 72 App. Div. 559, 75 
NYS 992, 11 NYAnnCas 18. 


37. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777; Pashayan 
ba eee 5 N. J. Misc. 918, 138 A 


[a] Voluntary character of inter- 
course, meeting by prearrangement, 
and prior intercourse with others, and 
all the circumstances, may be consid- 
ered on the question of punitive dam- 
ages. Gaither v. Meacham, 214 Ala. 
343, 108 S 2, 45 ALR 777. 


38. Byfield v. Candler, 33 Ga. A. 
275, 125 SE 905; Pye v. Gillis, 9 Ga. A. 
725, 72 SE 190. 


39. McGlone v. Hauger, 56 Ind. A. 
243, 104 NE 116. 


40. Koenke v. Bauer, 162 Mo. A. 
718,145 SW 506. 


Damages in seduction cases see Se- 
duction [35 Cyc 13821 et seq]. 
41. See cases infra this note. 


[a] $5,025.—Reinwaldt v. Hulse- 
bus, (Iowa) 188 NW 11. 


[b] $5,000.—Kramer v. Weigand, 
91 Nebr. 47, 135 NW 230; Jensen v. 
Lawrence, 94 Wash. 148, 162 P 40, 
AnnCas1917E 133; Dunn vy. Gibson, 4 


OntWN 329, 23 OntWR 356, 8 DomLR 


297. 


[ce] $2,500.—Hartwig v. Keil, 
Mich. 603, 165 NW 698. 


[d] $2,000.—Booher v. Trainer, 172 
Mo. A. 376, 157 SW 848. 

[e] $1,500.—Bye v. Isaacson, 42 N. 
D. 417, 173 NW 754, 6 ALR 1067. 

{[f] $1,000.—Pashayan v. Kazanjy, 
5UN. Js Mise: 92/8; 133) A. 723. 

42. Timmons v. Broyles, 47 Ill. 92. 


[a] $2,500.—Where the evidence 
showed no persistent attempt, nor any 
actual injury, but only a gross insult, 
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[§ 185 


to entitle her to damages,** she being entitled to at 
least nominal damages in such cases.*® 
recoverable by a parent for the debauchment by 
force of his adult daughter, rendering services for 
wages, are the same damages as are recoverable in 
seduction.*° 
amounts under the circumstances of the case have 
been held not excessive ;*? 
amount not warranted by the evidence*? or for an 
unreasonable amount of punitive damages** has been 


The damages 


Verdicts for reasonable 


but a verdiet for an 


RAPTU HAEREDIS. A writ for taking away an 
heir holding in socage, of which there were two sorts: 
one when the heir was married; 


the other when he 


RAPUIT. In old English law, ravished;® a tech- 
nical word,® formerly held to be essential in an in- 
dictment for rape,!® but which did not necessarily 
mean carnal knowledge, even, much less carnal knowl- 


a verdict for $2,500 damages was held 
excessive. Timmons y. Broyles, 47 
Ill. 92. 


43. Wildeboar v. 
Iowa 1185, 166 NW 464. 


[a] $5,150.—Where the actual 
damages allowed were $150, an award 
of exemplary damages of $5,000 is 
excessive. Wildeboar vy. Petersen, 182 
Iowa 1185, 166 NW 464. 


1. Webster New Int. D. 


2. Rapid transit commissioners see 
Municipal Corporations § 1551. 


3. Baron v. New York City R. Co., 
52 Misc. 581, 102 NYS 746, 749. 


4 Vessels v. Metropolitan St. R. 
Co., 129 Mo. A. 708, 712, 108 SW 578 
(a car, run at usual speed, and with- 
out reducing speed, under ‘dangerous 
conditions, may be said to be run 
rapidly). 


5. Peo. v. Madden, 120 App. ,Div. 
338, 340, 105 NYS 554 (where it was 
so defined by a police witness as used 
by defendant, and said that defend- 
ant’s familiarity with the use of the 
word as used in criminal circles ren- 
‘dered evidence of admission of his 
guilt highly probable). 


6. Black L. D. [cit Ta. Civ. Code 
art 1305] (“restoration to the succes- 
sion of such property, as the heir may 
have received by way of advancement 
from the decedent, in order that an 
even division may be made among all 
the co-heirs’’). 


“Hotchpot” see Descent and Distri- 
bution § 240. 


7 Black L. D. [cit Reg. Orig. p 
168]. 


Petersen, 182 


8 Black L, D. 


[a] From Latin verb “rapio,” to 
snatch; to seize. Andrews L. Lex. 
[quot Beard v. State, 79 Ark. 293, 311, 
Cad 995, 97 SW 667, 671, 9 AnnCas 

9. Beard v. State, 79 Ark. 293, 311, 
95 SW 995, 97 SW 667, 9 AnnCas 409 
[cit 3 Chitty Crs Le p 813 ; 2 Hawkins 
P. C. p 249 § 77 p 342 § 110; 3 Rus- 
nee Crop 230). 

Reg. v. Allen, 2 Moody C. C. 
178° “180, 169 Reprint 71 [quot Beard 
Vv. State, 79 Ark. 2938, 307, 95 SW 995, 
97 SW 667, 9 AnnCas 409]. 


“Rape” see ante. 


*By CARLOS M. SANDOVAL (Rapidly—Real inclusive). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


RAPUIT—RATABLE 


edge against the will of the female." 


RARE. A synonym of “extraordinary”? and “un- 
usnalzse 


RASCAL. A base, dishonest person; a rogue or 
knave;'* and the use of the word may convey an 
idea of moral turpitude.?® 


RASE. To erase.1® Also to level to the ground.'? 

Rasing. Of a deed or writing, seraping out by 
some knife or other instrument.!§ 

RASH. Hasty;!° precipitate; reckless.*° 


Rash and hazardous speculation. One in which 
no reasonable man or no man of ordinary commercial 
prudence under similar cireumstances would venture 
to embark.?? 


RASHLY. In a rash manner.?2 


Rashly, recklessly, or wantonly. A phrase which 
means something more than mere inadvertence or 
inattentiveness or want of ordinary care;** it means 
an indifference to obvious consequences ;?* an indif- 
ference to the rights of others;?° indifference as to 
whether an injury to another be done or not.?® 


RASURE or RAZURE.2" The act of scraping or 
shaying?* the surface of a written instrument for 
the purpose of removing certain letters or words from 


[52 C.J.] 1139 
as the latter word properly denotes the crossing out 
of a word or letter by drawing a line through it with 
ink;*! but the two expressions are often used in- 
terchangeably.®? 


RAT. A dirty, paltry fellow. 


In connection with labor troubles, the word, has 
acquired a settled and recognized meaning,®* equiva- 
lent to “seab;’85 one who works under conditions 
contrary to those prescribed by the union.*® 


RATA.’? The participle of the Latin word 
“reor,”’8 meaning to suppose, judge, deem, or think; 
to imagine.®® 

RATABLE.*® Capable of being rated,*! that is, 
appraised or assessed ;*? in due proportion ;** on one 
rule of proportion applicable to all alike;** propor- 
tional;*® taxable.*® 

Ratable distribution. 
portionate rates.** 

Ratable estate. One in its quality and nature cap- 
able of being rated;*® a taxable estate;*® that es-. 
tate which is to bear its proportion or rate in taxa- 
tion;®° the real and personal property that the leg- 
islature designates as taxable.°+ 

“Ratable polls’®? has been held, as used in one con- 
stitution, to include all taxable polls of the age of 
twenty-one years,°* but, in another constitution, to 


One which is made at pro- 


241, 4 A 877 (not equivalent to “tax= 


47. State v. Corning State Sav. 


it.2° It is to be distinguished from “obliteration,”®° 

Ae Ap ey ae gr Rar dak 29. Black L. D. ple”) 
, 5, 97 . : Sf asé ” able 

AnnCas 409 [cit 3 Coke Inst. p 60; See eek hoe eee 

Hale P. C. pp 628-634]. 81. Black lL. D. 


12. Century D. 

“Extraordinary” see 25 C. J. p 296; 
p 297 text and note 28. 

13. Webster New Int. D. 

“Unusual” see [39 Cyc 843 note 58]. 

14. Webster New Int. D. 

15. See Smith v. Agee, 178 Ala. 627, 
59° S’ 647, 649, ‘AnnCas1915B 129: 
Brown y. ‘Mims, Oe Sa°e. Laeacp, 236. 

fa] ‘“ ‘That he was a damned ras- 
cal,’ although a vulgar expression, is, 
perhaps, the strongest in use, to con- 
vey our ideas of moral turpitude. a 
Brown v. Mims, 9 S. C. L. 235, 236 
[quot Smith v. Agee, 178 Ala. 627, 59 
S 647, 649, AnnCas1915B 129]. 

16. Webster New Int. D. 

“Erase? see 21 C. J. p 818. 

17. Webster New Int. D. 

18. Rex v. Bigg, 3 P. Wms. 419, 
433, 24 Reprint 1127. See also Eras- 
ure 21 C. J. pp 818, 815; Rasure post. 

[a] “Badere nomen signifies to 
scrape out a name.” Rex v. Bigg, 3 P. 
Wms. 419, 433, 24 Reprint 1127. 

[b] Not applicable either to blot- 
ting or expunging with liquid. Rex * 
Bigs, 3) 2 wWims: 419, 433, 24 Reprint 
1127. 

19. State v. Fletcher, 
SW 317, 322. 

20. Webster New Int. D. 

21, Exp. Fryer, 10 L. T. Rep. N.S. 
197, 198. ' 

22. Webster New Int. D. 

“Rash” see ante. 


23. Barlow v. Foster, 149 Wis. 613, 
625, 186 NW 822. 


(Mo.) 190 


24. Barlow v. Foster, supra. 

25. Barlow v. Foster, supra. 

26. Barlow v. Foster, supra. 

27. See also Erase 21 C. J. p 818; 
Erasure 21 ‘°C. J. pp' 818, 819; “Rase 
ante. 

28. Johnson D. [quot Cloud v. 


Hewitt, 5 F. Cas. No. 2,904, 3 
Chie 1h 


Cranch 


32. Black L. D. [cit Penny v. Cor- 
withe, 18 Johns. (N. Y.) 499 (where 
the striking out of a party’s name in 
an i ESI ae is referred to as a “ras- 
ure”’ 


33. Webster New In D. [quot 
State v. Christie, 97 Vt. dei, 123 A 849, 
850, 34 ALR 577). 


34. State v. Christie, supra. 


35. Webster New Int. D. 
State v. Christie, supra]. 


“Scab” see [35 Cyc 797]. 
36. Webster New Int. D. (subverb 


“seab”’) [quot State v. Christie, 97 
Vt. 461, 123 A 849, 850, 34 ALR 577]. 


37. “Pro rata” see 50 C. J. p 792. 


38. Ainsworth Eng.-Lat. D. [quot 
Rosenberg v. Frank, 58 Cal. 387, 405]. 

{a] Its principal parts are “reor, 
reri, ratus.” Ainsworth Eng.-Lat. D. 
[quot Rosenberg v. Frank, 58 Cal. 
3887, 405]. 

39. Ainsworth Eng,-Lat. D. 
Rosenberg v. Frank, supra]. 

40. See Ratably post; Rate post; 
Rating post. 
Cye 767, 1009 et seq]. 


41. Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877. 


42. Coventry Co. v. Coventry Tax 
Assessors, supra [quot Tripp v. Tor- 
rey, 17 R. T. 359) 362, 22' Av278> Reg. 
v. Malden, L. R. 4 Q. B. 326, 329. See 
Darrow v. Langdon, 20 Conn. 288, 295; 
Reg. v. Hammersmith, 33 L. T. Rep. 
N. S. 183. 

43. Glucksman v. Board of Hduca- 
tion, 101 Misc. 682, 167 NYS 1075, 1076. 

44, Merrill vy. Jacksonville Nat. 
Bank, 173 U. St 131,143, 19 SCt 360) 
43 L. ed. 640. 


[quot 


[quot 


45. Glucksman y. Board of Educa- 
tion, 101 Misc. 682, 167 NYS 1075, 
1076. 


46. State v. Camp Sing, 18 Mont. 
128, 145, 44 P 516, 56 AmSR 551, 32 
LRA 635; Marshfield ~v. Middlesex, 
55 Vt. 545. But see Coventry Co. v. 
Coventry Tax Assessors, 16 R. I. 240, 


See also Taxation [37 


Bank, 127 Iowa 198, 208, 103 NW 97 
(“It may be conceded that, standing 
alone, the provision for ratable dis- 
tribution among the creditors of the 
bank would require that all creditors 
be placed upon an equality, each re- 
ceiving as much as the other, in pro- 
portion to the amount of his approved 
claim. But a ‘ratable distribution of 
the assets among creditors, giving 
preference in payment to depositors,’ 
is an altogether different proposition. 
Under the unqualified provision first 
mentioned, all creditors are placed in 
a single class; but under the statute 
as it stands they are separated into 
two classes, one of which is given 
preference over the other in the dis- 
tribution of the assets. The distribu- 
tion is still ‘ratable,’ although the 
classes may participate only in a stat- 
ed order of priority’’). 


“Distribution” see 18 C. J. p 1291. 


48. Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877. 


49. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 Pp 
516, 56 AmSR 561, 32 LRA 635]; 
‘Marshfield v. Middlesex, BO Vt, 545, 
546. See also Estates § 1 Property 
§§ 1-4; Taxation [37 Cyc 1009 et seq]. 


50. Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877 
[quot Burdick v. Pendleton, 46 R. : 
125, 125A: 278) 02791). 


[a] Not strictly “liable to ake 
tion,” so as to exclude property which, 
although taxable in its nature, is not 
taxable under the circumstances, as 
personalty when liabilities exceed as- 
sets. Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877. 


51. Marshfield v. Middlesex, 55 Vt. 
545, 546 (“It is not questioned that 
the Legislature may declare what 
property shall be taxed. : Farms, 
horses, and money obligations are 
‘ratable estate,’ merely because the 
Legislature has ordained that such 
property shall be taxed’’). 

52. “Poll” see 40 C. J. p 1077. 

53. In re Opinion of Justices, 8 N. 


H. 573 (in construing a constitutional 
provision basing the number of a 
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include all polls of male aliens above the age of six- 


teen years.°* 


Ratable property. Property in its quality and na- 
ture capable of being rated, that is, appraised or as- 


sessed.°® 


Ratable value may mean actual value;®* the ap- 
‘praised or assessed value;°* the net ratable value, as 
distinguished from the gross value.*® 


“Ratable deduction,”®® “ratable 


Other phrases: 
dividend in money.’’®° 


RATABLY.®?! 
pro rata.°? 


RATAM REM HABERE. In the civil law, to hold 


town’s representatives on its num- 
ber of ratable polls, it was said: ‘The 
constitution does not designate what 
polls are to be deemed rateable; but 
the ordinary import of the terms 
would seem to include all polls, of the 
age of twenty-one years, that may 
by law be taxed, within the descrip- 
tion of rateable polls’’). 


54. In re Opinion of Justices, 7 
Mass. 523, 529. i 


55. Reg. v. Malden, L. R. 4 Q. B. 
326, 329 [quot Coventry Co. v. Coven- 
try Tax Assessors, 16 R. I. 240, 241, 
14 A 877 (quot Burdick v. Pendleton, 
46 R. I. 125, 125 A 278, 279)]. 


fa] Property is ratable whether 
occupied or not.—Reg. v. Hammer- 
smith, 33 L. T. Rep. N. S. 183 [cit and 
foll Reg. v. Malden, L. R. 4 Q. B. 326, 
3829]. 


[b] Crown land is “rateable prop- 
erty” under an Australian statute, if 
it is not used for public purposes or 
- unoccupied. Millars’ Karri, etc., Co., 
Ltd. v. Harvey Dist. Road Bd., 15 
Austr. C. L. R. 490, 502 (determining 
the tax liability of a timber lessee of 
such, lands). 

6. Darrow v. Langdon, 20 Conn. 

(“but the more obvious and nat- 
1S; 


5 
288 
-ural meaning of the words. . 
the actual value of the stock’’). 


57. Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877. 
See Darrow v. Langdon, 20 Conn. 288, 
295 (so defining the term as used ina 
statute providing for forfeiture of one 
per cent of the ratable value of stock 
of any bank transferred with intent to 
evade the tax law). 


58. Waller & Son, Ltd. v. Thomas, 
[1921] 1°K. B. 541. 


59.. Glucksman v. Board of Educa- 
tion, 101 Misc. 682, 167 NYS 1075, 
1076. 


60. Barons v. Plainville First Nat. 
Bank, 28 F. (2d) 615, 616. 
61. See Ratable ante; Rate post. 


62. U.S. v. Knox, 111 U.S. 784, 786, 
4 SCt 686, 28 L. ed. 6038 [quot Merrill 
v. Jacksonville Nat. Bank, 173 U. S. 
13%, 144, 19 SCt 360, 48 L. ed. 640] 
(“Dividends are to be paid to all cred- 
itors ratably, that is to say, propor- 
tionally. To be proportionate they 
must be made by some uniform rule’’). 


63. Brombacher v. Berking, 56 N. 
J. Eq. 251, 254, 39 A 134 (as used in a 
will providing that in case any child 
should die without issue then his or 
her share should go “‘ratably” to the 
surviving children). 

“pro rata” see 50 C. J. p 792. 


64. Black L. D. [cit Dig. 46, 8, 12, 
1]. See also Ratify post. 

65. Northern Alabama Coal, etc., 
R. Co. v. Beachman, 140 Ala. 422, 423, 
37 S 227. 

66. Rate or rates: : 
Discount see Banks and Banking §§ 

450, 451. 


Proportionally ;°? 


NM 


RATABLE—RATE 


a thing ratified; 


to ratify or confirm it.®4 


RATCHET PULLER. A borer or driller of holes 


RATE. °° 


for the reception of charges of dynamite to be ex- 
ploded in the process of mining ore.®° 


[§ 1] A. In General. 
flexible term,®? of which many definitions are to be 
found;°* and what it means in a particular instance 
must depend upon the context and subject matter.°? 
It may mean amount;’° 


“Rate” is a 


degree;*1 percentage ;’? 


price;** proportion;’* proportion or standard ;"° 


° ratio;7°® 
equivalent to g 


sum ;7? 
employed as meaning a fixed measure of estimation ;*° 


value.78 Also, the term may be 


the measure of a thing by its ratio or relation to some 


Electric see Electricity §§ 26, 29. 

Hixchange see infra § 4. 

Bee fee infra § 7; Carriers §§ 1079- 

Gas see Gas §§ 34-52. 

Interest see infra § 4; Bills and Notes 
§§ 253, 1427; Judgments §8 1387; 
Mortgages §§ 380-387. 

Premium see Insurance § 324-327. 

Tax see Taxation [27 Cyc 729-736, 
742-744, 969, 1575). 

Transportation see infra § 7; Car- 
rh §§ 624-692, 1079-1091, 1093-— 


67. Central Nat. Bank vy, Lynn, 259 
Mass. 1, 156 NE 42, 47. F 


68. Lenawee County Gas, etc., Co. 
v. Adrian, 209 Mich. 52, 176 NW 590, 
592, 10 ALR 1328. 


69. Darrow v. Langdon, 20 Conn. 
288, 295. See Central Nat. Bank v. 
Lynn, 259 Mass. 1, 12, 156 NE 42 (“has 
different meanings dependent upon the 
context and the result intended to be 
accomplished’). And see cases pas- 
sim this section; and §§ 2-9. 


70. Chase v. New York Cent. R. 
Co., 26 N. Y. 523, 525 [quot Philadel- 
phia_ v. Philadelphia Rapid Transit 
Co.;-228 Pa; 325,332, Tt AS bd, 21° Ann 
Cas 87]. 


fa] “Amount” distinguished.— 
Hilburn v. St. Paul, ete., R. Co., 23 
Mont. 229, 240, 58 P 551 [quot Naylor 
v. Fulton County Bd. of Education, 
216 Ky. 766, 288 SW 690, 692]. 


“Amount” see 2 C. J. p 1329. 


71. Webster D.; Worcester D. 
[both cit Peo. v. Dolan, 36 N. Y. 59, 
67, 1 Transcr. A. 118]. 


72. Webster. D.; Worcester D. 
[both cit Peo. vy. Dolan, supra]. But 
see Central Nat. Bank y. Lynn, 259 
Mass. 1, 156 NE 42, 47 (mot in every 
instance the necessary equivalent of 
percentage). 


73. Barrett v. The Wacousta, 2. F. 
Cas. No. 1,050, 1 Flipp. 517, 519; Goula 
v. Lawrence, 160 Mass. 232, 2338, 35 
NE 462; Chase v. New York Cent. R. 
Co., 26 N. Y. 528, 525 [quot Philadel- 
phia v. Philadelphia Rapid Transit 
Co., 228 Pa. 325, 332, 77 A 501, 21 Ann 
Cas 87]. See Atty.-Gen,. v. Toronto, 
20 Ont s19, 25; 


[a] “Nothing more than the word 
‘price,’’’ as used in Pub. St. ec 87 § 31, 
providing for a change in “rates” of 
board to lunatics ahd paupers. Gould 
Me sakiiak ory 160 Mass. 232, 233, 35 NE 


[b] “Comparative price or amount 
of demands.”—Century D. [quot 
Bradford Co. v. American Lith. Co., 12 
Cust. A. 318, °323].. 


[ec] “The price or amount stated 
or fixed on anything.”—Webster D. 
[quot Raun v. Reynolds, 11 Cal. 14, 19 
(cit Philadelphia v. Philadelphia Rap- 
id Transit Co., 228 Pa. 325, 332, 77 A 
501, 21 AnnCas 87)]. 


“Price” see 49 C. J. p 1344. 


fixed standard;®° a rule or measure of assessment ;** 


74. Webster New Int. D. [quot 
Naylor v. Fulton County Bd. of Hdu- 
cation, 216 Ky. 766, 288 SW 690, 692]; 
Webster D.; Worcester D. [both cit 
Peo: Wis Dolan; 362N.Y... DoF Gig. Ee 
Transcr. A. 118]; State v. Mobile, etc., 
R. Co., 569 Ala. 321, 325. 

[a] Relative proportion.—See 
Burlington, ete., R. Co. v. Lancaster 
County, 4 Nebr. 2938, 305. 

“Proportion” see 50 C. J. p 788. 

75. Chase v. New York Cent. R. 
€o026 Ni. eer 523,0527, 

[a] Primary meaning of word.— 
Chase v. New York Cent. R. Co., 26 
Nu) Ye 523;5526. 


[b] “A standard of valuation.”— 
State v. Mobile, etc, R. Co., 59 Ala. 
SPAMS EAI 

76. Webster New Int. D. [quot 


Naylor v. Fulton County Bd. of Ed- 
ucation, 216 Ky. 766, 288 SW _ 690, 
692]; Webster D.; Worcester D. [both 
cit. Peo.=v:, Dolan, 36 NeiXin59, x6% ot 
Transcr. A. 118]. 


fa] Similar definitions.—(1) “Ra- 
tio or proportion to some standard.” 
Philadelphia v. Philadelphia Rapid 
Transit’ Co.; 228 Pa. 325; 332, 77 A> 504, 
21 AnnCas 87. (2) “A fixed relation 
of quantity, amount or.degree be- 
tween two things.” Webster New Int. 
D. [quot Naylor v. Fulton County Bd. 
of Education, 216 Ky. 766, 771, 288 
SW 690]: 

“Ratio” see post. 


77. See Chase v. New York Cent. 
R. Co., 26 N. Y. 523, 526 (the sum paid 
or-to be paid). 


“Sum” see [387 Cyc 526]. 


78. Barrett v. The Wacousta, 2 F. 
Cas. No. 1050, 1 Flipp. 517, 519. 


“Walue” see [39 Cye 1117-1121]. 


79... Milburn: v...St, Paul,;retes R., 
Co., 23 Mont. 229, 240, 58 P 551 [quot 
Naylor v. Fulton County Bd. of Edu- 
cation, 216 Ky. 766, 288 SW 690, 692]. 
See McWhorter v. Benson, Hopk. (N. 
Y.) 32, 42 (construing the statutory 
clause: ‘“‘when the rate of such al- 
lowance [to guardians, exeeutors, and 
administrators] shall have been set- 
tled by the chancellor, it shall be con- 
formed to in all eases’). But see 
Holmes v. Board of HBducation, 120 
NYS 284, 288 (‘‘all standard author- 
ities define the word [‘rates’] to mean 
something progressive, and the very 
opposite of fixed and immutable’’). 


80. Philadelphia v. Philadelphia 


Rapid Transit Co., 224 Pa. 544, 552, 
73 A 923. 


81. State v. Mobile, etc., R. Co., 59 
Ala, 321, 325. 

[a], Similar definition.—‘“‘A charge 
or a valuation according to a scale or 
standard.” Century D. [quot Brad- 
ford Co. v. American. Lith) Coy, 12 
Cust. A. 318, 323]. 


[b] Assessment according to giv- 
en standard.—State v. Mobile, ete., 
R. Co., 59 Ala. 321, 325. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


RATE 


proportional estimation according to some standard. ®? 


Phrases: - “At same rates,”8® “at the rate of,’ 
’ ? 
“asual rates of commissions.’’’® 


[§ 2] B. InInsurance.’® In marine insurance the 
term refers to the classification or sealing of vessels 
based on their relative state and condition in regard 
to insurable qualities.§? 

Rating. Of vessels in insurance policies, the de- 
termination of their relative state or condition in re- 
gard to their insurable qualities.’® 


Rating organization. An organization, sometimes 
permitted to be established by insurance corporations 
for the purpose of suggesting, approving, or making 
rates to be used by more than one underwriter for 
insurances.®® 


Other phrases: 
ure|,”°° “rate-making associationor . . . 
ization,’’®+ 

[§ 3] C. In Mechanics. As a verb, to design (a 
machine, dynamo, ete.) for a definite power, speed, or 
the like.®? 

Rated capacity. Of a boiler, merely the theoreti- 
cal capacity according to the customary way of rat- 
ing such articles by dealers to the trade.®* 

[§ 4] D. In Connection with Negotiable Instru- 
ments. The word occurs frequently with reference 
to negotiable instruments. °* 


Rate of exchange.®> In commercial law, the ac- 
tual price at which a bill drawn in one country upon 


“Not rating below [a certain fig- 
organ- 


82. Century D. [quot Lothrop v. 
Spokane, etc., R. Co., 10 F. (2d) 225, 
229; Shropshire v. Commerce Farm 
Credit Co., (Tex. Civ. A.) 266 SW 612, 
614]. 


[a] Statute changing taxable year | POSES. 


from a fiscal, to a calendar, year, and 
providing that the rate shall not ex- 
ceed the rate in the preceding tax 


organization of the companies, 
“rating organization,” since it is ei- 
ther an integral part of such rate- 
making organization or its mere agent 
to carry out some of its claimed pur- | 116; 
Rosensweig v. Whitney, 221 | ral 

App. Div. 8, 222 NYS 87, 91. 99. 
90. Orient Mut. Ins. Co. 195. 

1 Wall. (U. S.) 456, 472 


[52.0.3.] “14a 


another country can be bought or obtained in the for- 
mer country at any given time;®* the rate at which 
money can be provided for payment in the foreign 
country.°? 


Rate of interest. In common acceptation, the per- 
centage or amount of interest and not the manner of 
computing.®® 

“Rate per cent,” whether used at common law or 
in statutes, signifies so much per cent on the prin- 
cipal.®®. 

[§ 5] E. In Connection with Public Utilities. A 
charge to the public for a service open to all and upon 
the same terms; the price stated or fixed for some 
commodity or service of general need or utility sup- 
plied to the public, measured by a specified unit 
or standard.2 With reference to regulation of rates 
by a commission, the term has been construed to 
mean rate or charge for any service rendered or to 
be rendered.® 

Contract or administrative rates. Those volun- 
tarily fixed or agreed upon between themselves by 
contracting parties.* ; ~ 

Legislative rates. Those fixed by the legislature 
or its authorized agency as a paramount governmental 
function without consent or agreement of the par- 
ties.® 

Regular rates. 
hood.® 

Other phrases: “Flat rate,”? “maximum demand 
rate,’’® “rates as favorable.” ary: 


The rates charged in the neighbor- 


the latter the “contract rate.” © Mc- 
Donnell v. De Soto Sav., etc., Assoc., 
175 Mo. 250, 272, 75 SW 438, 443, 97 
AmSR 592. See Interest §§ a6) 90- 
Rate § 1; Usury [39 Cye *"945— 


is a 


Wilson v. Davis, 1 Mont. 183, 
v. Wright, 


, 17 L. ed. 505. 1. State v. Spokane, ete., R. Co., 8 


levy, does not contemplate a rate for 91. Ros i - Whi Wash. 599, 15 
the interim not to exceed the rate for App. Div. 8, 222 NYS PAU eae eat 1918C 675. 4 P 1110, 1113, LRA 
the entire: ‘previous fiscal year’ but) — 90° webster Néw Int. D, [a] “Charge” distinguishea.— 


only for the proportionate portion 


thereof. Garrison v. Jersey City, (N. 93. 
J. Sup.) 105 A 460, 462 (P..L. [1918] ] Wis. 162, 107 NW 2938, 294. 
p 902 § 4). [al 
83. See Landlord and Tenant § 163 
note 34 [a]. a house. U. S. 
84. Rex v. McLeod, 17 B.C. 189, 128 Wis. 162, 107 NW 293, 294. 


197, 4 DomLR 491, 21 WestLR 804 94, 


[a] Yearly salary “at the rate of” 95. 
six hundred dollars a year carries 
with it the idea of apportionment, 
and, where the employment is at the 
pleasure of the crown, means at the 
rate of fifty dollars a month to the 


date of dismissal. Rex v. McLeod, 17} Rate see § 1. 


U. S. Heater Co. v. Jenss, 128 


Does not refer to the efficien-. 
cy of the boiler satisfactorily to warm 
Heater Co. v. Jenss, 


See cases infra this section. 2. 


Cross references: 
ean ae of Exchange see 17 C. 


p 
Exchange see 23 C. J. 
Par or Par Value see ts % a. p 1175 
text and notes 9-14. 4. 


“When a certain sum is determined 
for a particular service, unless it is 
proportional and comparative accord- 
ing to a recognized standard, it is not 
a rate, but a charge.” Philadelphia 
Wi Philadelphia Rapid Transit Co., 224 
Pa. 544, 552, 73 A 923. 


Lenawee County Gas, etc., Cosy Vv. 
Adrian, 209 Mich. 52, 176 NW 590, 592, 
10 ALR 13828. 


3. Oklahoma City v. Corporation 
Commn., 80 Okl. 194, 195 P 498, 499 
(applying Const. art 9 § 34). 
Lenawee County Gas, etc., Co. v 
Adrian, 209 Mich. 52, 176 NW 590, 593, 


Peowr: 197, 4 DomLR 491, 21 West | 9g, Black Tae D., See Alexander]10 ALR 1328. 
: Stewart & Sons, Ltd. v. Robinson, 29 
85. See Customs Duties § 128 text | Austr. C. L. R. 55, 59. 5. Lenawee County Gas, ete., Co. 


and note 10. 

86. Premium rates see Insurance 
§§ 324-327. 

87. Black L. D. 

[a] Bate of vessel in the absence 
of any fixed rating may be established 
by general evidence. Orient Mut. Ins. 
v. Wright, 1 Wall. (U. S.) 456, 472, 
482,17 L. ed. 505. 

* gg. Orient Mut. Ins. Co. v. Wright, 
supra. 

89. Rosensweig v. Whitney, 221 
App. Div. 8, 222 NYS 87, 89 (applying 
Ins. L. § 141). 

[a] Unincorporated central bureau [b] 
for clearing earned premiums under 
“not taken” and canceled policies and 
binders, created within a national bu- 
reau of casualty and surety under- 


{a] “Par of 


55,59; 
97. ES Fi 


19. 


exchange” 
guished.—Alexander Stewart & Sons, 
ota vi , ebiBeee, 29 Austr. C. L. R. 


Stewart & Sons, 
Ltd. v. Robinson, supra. fa] 


98. Raun v.. Reynolds, 11 Cal. 14, 


[a] “At the rate of,” used in ref- 
erence to a rate of interest, without 
specifying whether monthly or an- 
nual, means an annual rate. 
Me Raymond, 144 Fed. 796, 798, 75 CCA 
526. 


“Contract rate’ and 
rate’ compared and distinguished.— 
Where the rate of interest is fixed by 9. 
statute at six per cent, but may be 
made eight per cent by contract, the 
writers, which is concededly the rating ! former is termed the “legal rate” and 


vy. Adrian, supra. 


distin- 6. Martinsburg Bank vy, Central 
Pennsylvania Tel., ete., Co., 150 Pa. 
36, 39, 24 A 754 [quot Philadelphia v. 
Philadelphia Rapid Transit Co., 228 
Pa. 325, 332, 77 A 501, 21 AnnCas 87]. 


As used in parol contract for 
telephone services, the phrase was 
held, as a conclusion of fact, to mean, 
at least for the purpose of that con- 
tract, the rates charged in the neigh- 
boring town. Martinsburg Bank vy. 
Central Pennsylvania Tel., etc., Co., 
150 Pa. ac 89, 24 A 754 

7. Atty.-Gen Vi 
Austr. C T R. 257, 

8. Atty.-Gen. v. Melbourne: supra. 
Decatur Gas-Light Co. v. De- 
catur, 120 Ill. 67, 70, 11 NE 406 (the 
phrase means, “no more than ‘prices 
as low,’—and that simply, irrespec- 


Hemple 
Melbourne, 5 
“legal 


1142 [52 C.J.] 


[§ 6] F. In Tax Parlance—-1. As a Noun—a. In 
General. The term, in this connection, has been vari- 
ously defined as meaning a tax?® or assessment;1* a 
sum assessed as a tax;!? a public valuation or assess- 
ment of every man’s estate;1* also, a percentage upon 
The term may apply 
either to the percentage of taxation or to the valua- 
tion of property,'® or it may refer to the assessment, 
the rate of assessment, and the valuation taken to- 


the valuation of the land.14 


gether.1® 
Private and local rates. 


sessed for the expense of it.17 


Public rates are those which are levied and taken 
out of the property of the person assessed, for some 
publie or general use or purpose, in which he has 
no direct, immediate, and peculiar interest, being ex- 


tive of any circumstances or condi- 
tions’—as used in an ordinance re- 
quiring a company to furnish gas “at 
rates as_favorable” as another). 

10. Webster D. [quot Auerbach v. 
Mr. & Mrs. Foster’s Place, Inc., 128 
Misc. 875, 220 NYS 281, 285]; Dar- 
row v. Langdon, 20 Conn. 288, 2915: 


Sefcaaes V.rCom-L Austr: (Coy . 208; 
{a] Not necessarily tax.—dAtty.- 


Gen. v. Toronto, 20 Ont. 19, 25. 


11. Black L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 144, 44 P 
516, 56 AmSR 551, 32 LRA 6351: Web- 
ster D. [quot Auerbach v. Mr. & Mrs. 
Foster’s Place, Inc., 128 Misc. 875, 220 
NYS 281, 285]. 

{a] Has relation to assessment as 
whole.—Ankeny v. Blakley, 44 Or. 78, 
35, 74 P 485. 


12. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 
516, 56 AmSR 551, 32 LRA 635]. 


13. Bouvier L. D. [quot Auerbach 
v. Mr. & Mrs. Foster’s Place, Inc., 128 
Mise. 875, 220 NYS 281, 285; Atty.- 
Gen. v. Eau Claire, 37 Wis. 400, 426]. 
See Darrow v. Langdon, 20 Conn. 288, 
295, 

[Ta]. 
valuation of 


Similar definitions.—(1) “A 
every man’s estate.” 
Cunningham L. D. [quot State v. Ut- 
ter, 34 N. J. L, 489, 494]. (2) ‘The 
public valuation on which the tax is 


jJaid.” Darrow v. Langdon, 20 Conn. 
288, 295. 
14. Burlington, etc., R. Co. v. Lan- 


easter County, 4 Nebr. 293, 304 


[a] Construing provision for land 
tax in any rate not exceeding four dol- 
lars to a quarter section, the word 
does not mean a percentage on valu- 
ation, but a proportion relative to the 
ratio between a quarter section and 
the tax thereon. Burlington, etc., R. 
Co. v. Lancaster Co., 4 Nebr. 293, 304, 
305. 


[b] Ad valorem assessment re- 
een —‘‘There is no doubt that in 
many places in the revenue act, this 
word is used in the sense here claimed 

[a percentage on the valua- 
tion], and that where such is the case 
an ad valorem assessment or levy is 
imperatively required.” Burlington, 


ete., R. Co. v. Lancaster County, 4 
Nebr. 293, 304. 
[c] Valuation essential.—‘‘There 


can be no rate or percentage without 
a valuation.” New York v. Weaver, 
100 U. S. 539, 545, 25 L. ed. 705. 


15. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 


Those charges and impo- 
sitions which are laid directly upon the property in a 
circumscribed locality, to effect some work of local 
convenience which in its results is of peculiar advan- 
tage and importance to the property especially as- 


RATE 


of. 19 


actions from him toward the expense of carrying on 
the government.?§ 

Rate of duty. The amount of duty assessed against 
imported merchandise, from the classification there- 


[§ i b. In England and British Possessions, the 
term is used as referring to a local tax;?° as the 
borough,?! the county,”” the poor,?* the school** rate. 

General rates are those made, or levied, on all rat- 
able lands in the area.?° 

Local rates are those made for or toward defray- 
ing the expenses of executing any work or service of 
special benefit to a portion of the area.?® 


Special rates are those made upon all ratable land 


in the area, but for some particular purpose.?* 


516, 56 AmSR 551, 32 LRA 6385]; State 
v. Utter, 34 N. ae L. 489, 494 [quot 
Crawford v. Linn County, 11 Or. 482, 
484, 5 P 738 (quot Lake County v. 
Schroder, 47 Or. 136, 140, 141, 81 P 
942); Coventry Co. v. Coventry Tax 
Assessors, 16 R. I. 240, 241, 14 A 877]. 
See Bressler v. Wayne County, 32 
Nebr. 834, 842, 49 NW 787, 13 LRA 614 
(“The word ‘rate’ as used in this sec- 
tion [of a statute taxing bank stocks], 
applies as well to the valuation of the 
shares of the stockholder as to the 
ratio of tax to be levied thereon”). 


16. New York v. Weaver, 100 U. S. 
539, 545, 25 L. ed. 705 [cit Peo. v. Feit- 
ner, 120 App. Div. 838, 105 NYS 993, 
996; Ankeny v. Blakley, 44 Or. 78, 85, 
86, 74 P 485]. 


[a] National bank stock.—(1) In 
construing U. S. Rev. St. § 5219, pro- 
viding that such “taxation shall not 
be at a greater rate than is assessed 
upon other moneyed capital in the 
hands of individuals,” the word “rate” 
is not to be taken disconnectedly; the 
court saying: “Congress had in its 
mind an assessment, a rate of assess- 
ment, and a valuation; and, taking 
all these together, the taxation on 
these shares was not to be greater 
than:on other moneyed capital.” New 
York v. Weaver, 100 U. S. 539, 544, 
545, 25 L. ed. 705 [cit Peo. v. Feitner, 
120 App. Div. 838, 105 NYS 993, 996; 
Ankeny v. Blakley, 44 Or. 78, 86, 74 
P 485]. (2) “The word ‘rate’ oa ot 
{in the same section] did not mean 
the tax rate alone, but that the as- 
sessment, the rate of assessment and 
the valuation must all be taken to- 
gether when considering the question 
of whether the act of the commis- 
sioners in the method of enforcing 
the tax worked a discrimination.” 
Peo. v. Feitner, supra. (3) The term 
has relation to the assessment as a 
whole, and does not signify the mere 
percentage or levy upon any valuation 
adopted. Ankeny v. Blakley, supra. 


17. are? City Cemetery v. Buf- 
aalo. hie . Y. 506, 510 [quot Batter- 
v. New ons 65 App. Div. 576, 

B78, 579, 73 NYS 44]. 


18. Buffalo City Cemetery v. Buf- 
falo, 46 N. Y. 506, 510 [quot Batter- 
man v. New York, 65 App. Div. 576, 
578, 579, 73 NYS 44]. 


[a] Within tax. exemption statute. 
—(1) An assessment for water rates, 
being for a special and peculiar bene- 
fit, is not included within the provi- 
sion relieving from “all public taxes, 
rates and assessments.”. Batterman 
v. New York, 65 App. Div. 576, 73 
NYS 44. (2) Nor is an assessment 


“Rates,” “taxes,” and “assessments” relate to rates 
and assessments of a temporary or recurring nature 
and not to a sum which is a charge upon the property 
giving it an increased permanent value.” 


for the cost of constructing side- 
walks. Buffalo City Cemetery v. Buf- 
falo, 46 N. Y. 506, 510. 


19. Bradford Co. v. American Lith. 
Co., 12 Cust. A. 318, 3 


20. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 
516, 56 AmSR 551, 32 LRA 635]. 

[a] Expenses of paving street, un- 
der the English Public Health Act, is 
not a “rate’’ within a lease covenant 
by the tenant to pay “‘all rates, taxes, 
and assessments.” Wilkinson v. Coll- 
yer, 13 Q. B. D. 1, 8 [cit Baylis v. Jig- 
gens, [1898] 2 Q. B. 315, 319]. See 
Hartley v. Hudson, 4 C. P. D. 367, 368 
(where the covenant contained the ad- 
ditional word “charges,” the tenant 
was held liable for paving expenses, 
although he would not have been, had 
this wider ‘word not been used). 


21. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 516, 
56 AmSR 551, 32 LRA 635]. 


“Borough” see 9 C. J. p 140. 


22. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 
516, 56 AmSR 551, 32 LRA 635]. 


“County rate” see 15 C. J. p 674. 


23. Anderson L. D. [quot State v. 
Camp Sing, 18 Mont. 128, 145, 44 P 516, 
56 AmSR 551, 32 LRA 635]. 


“Poor rate” see 49 C. J. p 1082. 


24. ‘Foster v. Hintonburg, 28 Ont. 
221, 223 (a rate for school purposes). 


[a] Assessment to meet school- 
house bond debt is a rate for school 
purposes, under a statute authorizing 
such school rates as may be required 
for teachers’ salaries and other ‘“ex- 
penses of the schools.” Foster v. 
Hintonburg, 28 Ont. 221, 224. See also 
Schools and School Districts [35 Cye 
998-1051]. 


25. Bankstown v. Fripp, 26 Austr. 
Go LL. RE 385,+400- 


26. Bankstown vy. Fripp, supra. 
27. Bankstown v. Fripp, supra. 
[a] Construing Local Government 


Act, the court said: “It also, as a new 
device, divides other rates ‘into ‘spe- 
cial’ and ‘local.’ ‘Special rates’ 
henceforth require segregation not of 
locality but of purpose.” Bankstown 
v. Fripp, 26 Austr. C. L. R. 885, 400 
(N. S. W. Act [1906] § 153). 


28. Wilkinson v. Collyer, 13 Q. 


D. 1, 5 [quot Baylis v. Jiggens, isos 
2-QO. Ba slo. Loe 


[a] “Expense of paving, etc., can 
hardly be said to be a rate, tax, or 
assessment.” Hartley v. Hudson, 4 C. 
P. D. 367, 368 [quot Baylis v. Jiggens, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Phrase: 


each person is to pay of a tax. 
“yating” persons and property.** 


[§ 9] G. In Transportation,*® the word has ref- 
erence to the charges,*® the amount,®? or price®§ fixed 
for transporting property and the conveyance of per- 


sons. 


In interstate commerce law, the net cost to the 
shipper of the transportation of his property, that 
is to say, the net amount the carrier receives from 


the shipper and retains.°°® 


E1898) 2°Q7 B: 315, sae and cit Wilkin- 
son v. Collyer, 13) Oo BD a if 


[b] In Canada ni nodes Bank- 
ruptcy Act § 125, the phrase does not 
embrace the meaning of the word 
“rates,” as used in Crown Timber Act 
§§ 2 (1), 18, which refers to and means 
the price any licensee is required to 
pay for timber to be cut under his 
license, and not a tax which would 
constitute a preferred claim against 
the bankrupt. Re Hardy, 62 Ont. L. 
367, 369, [1928] 3 DomLR 255 [app 
dism 63 Ont. L. 246, 248, [1929] 1 Dom 
LR 300]. (2) But it has been held 
that charges, under Public Utilities 
Act’ (Rev. St. [1914] e¢ 204 § 27) for 
electric service by a municipal utility, 
do come within, the category of 
“rates” as used in the phrase and that 
the special right of privilege is pre- 
served by the Bankruptcy Act. Re 
Commonwealth Hat, etc., Co., 21 Ont 
WN 258, 259. 


29. Elliott v. Russell, [1902] 2 K. 
B. 748, 754 (construing Public Health 
Act [1875] c 256 with reference to 
waterworks rates). 


30. Black L&. D. [quot State v. 
Camp Sing, 18 Mont. 128, 144, 44 P 
516, 56 AmSR 551, 32 LRA 625]. 


31. Bouvier L. D. [quot Auerbach 
v. Mr. & Mrs. Foster’s Place, Inc., 128 
Mise. 875, 220 NYS 281, 285; Atty.- 
Gen. v. Eau Claire, 37 Wis. 400, 426]. 


[a] “Rate” and “impose” contrast- 
ed.—The intent of a section of the 
constitution to refer to taxation prop- 
er, and not to licenses, is expressed 
by the use of the word “levy,” “as- 
sess,” or “rate,” when speaking of 
taxes, and the use of the word “im- 
pose” when speaking. of licenses. 
State v. Camp Sing, 18 Mont. 128, 145, 
146, 44 P 516, 56 AmSR 551, 32 "LRA 
635. 

32. Anderson L. D. (subverb ‘‘as- 
sess’) [quot State v. Camp Sing, 18 
Mont. 128, 144, 44 P 516, 56 AmSR 551, 
32 LRA 635]. 


33. Anderson L. D. (subverb “as- 
sess’) [quot State v. Camp Sing, su- 
pra]. 

34, Black. i. “D! 
Camp Sing, supra]. 

35. See also Carriers §§ 624-720, 
1079-1099. 

36. Georgia R., etc., Co. v. Mad- 
dox, 116 Ga. 64, 71, 42 SE 315 (con- 
struing a company’s power to lease its 
road subject to certain “rates’’). 


87. Chase v. New York Cent. R. 
Co., 26 N. Y. 528, 525 [quot Philadel- 
phia v. Philadelphia Rapid Transit 
Co., 228 Pa. 325, 332, 77 A 501, 21 Ann 
Cas 87]. 


38. Chase v. New York Cent. R. 
Co., 26 N. Y. 5238, 525 [quot Philadel- 


[quot State v. 


“Rate made under this Act.’’2° 


[§ 8] 2, As a Verb. To apportion a tax among 
the whole number of persons who are responsible for 
it, by estimating the value of the taxable property of 
each, and making a proportional distribution of the 
whole amount ;*° to ascertain how much tax everyone 
shall pay;** to assess;** to fix the proportion which 
Thus we speak of 


RATE 


Rate of fare. 
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The. unit or basic price upon which 


the total charge is based;*® the price*! or charge*? 
for the transportation of passengers. 

Rates in force. 
as its present charges for transportation, as distin- 
guished from those which are absolute, tentative, or 
perhaps only to take effect in the future;**® rates 
in effect ;** those open to public inspection and upon 


Those which a carrier establishes 


which shipments may be made, if offered.*® 


Tariff rate. 


The rate fixed by law;4*° the rate per 
mile which the law authorizes railroad companies to 
charge,** and which is published in their tariff sheets 


made according to law;*® the regular rate.4? 


phia v. Philadelphia Rapid Transit 
anormal. gozb, voce, ae Au-5OL, 21 
AnnCas 87]. 


[a] ‘“ ‘Rate’ and ‘fare’ are synony- 
mous when used in defining the price 
for transporting passengers by a car- 
rier.” Philadelphia v. Philadelphia 
Rapid Transit Co., 228 Pa. 325, 332, 77 
A 501, 21 AnnCas 87 


[b] “The language of the statute 
[in a maximum passenger fare provi- 
sion], giving to the word rate the 
meaning of price, is perspicuous and 
well span (5 Chase v. New York 
Cent: BR. Co., 260N. Y¥. 5238, 526. 


39. a S. v. Chicago, etc., R. Co., 
148 Fed. 646, 647 [quot Clark v. South- 
ern R. Co.) 69) cind) “A. 7697) (229) (Nw 
539s 5425 Blliott v. Empiré Natural 
Gas Co., 123 Kan. 558, 256 P 114; 117; 
Federal Gravel Co. v. Detroit, etc., R. 
Co., 248 Mich. 49, 226 NW 677, 679; 
Philadelphia v. Philadelphia Rapid 
Transit Co., 228 Pa. 325, 332, 77 A 501, 
21 AnnCas 87]. 


[a] “In determining this net 
amount, (1) all money transactions 
of every kind or character having a 
bearing on, or relation to, that partic- 
ular instance of transportation where- 
by the cost to the shipper is directly 
or indirectly enhanced or reduced 
must be taken into consideration.” U. 
S. v. Chicago, etc., R. Co., 148 Fed. 
646, 647 [aff 156 Fed. 558, 84 CCA 324, 
26 LRANS 56215 .@) And any device 
by which such amount is reduced be- 
low the rate given in the published 
schedule is one for the giving of a 
rebate. U.S. v. Chicago, ete., R. Co., 
supra [quot Federal Gravel Co. v. De- 
troit, etc., R. Co., 248 Mich. 49, 226 
NW 677, 679]. 


{b] Demurrage included.—The In- 
terstate Commerce Act, requiring 
rates for the transportation and for 
the “receiving, delivering, storage or 
handling” of property by an interstate 
carrier to be redsonable, and prohib- 
iting discrimination, are sufficiently 
broad to cover demurrage charges. 
Michie v. New York, etc., R. Co., 151 
Fed. 694, 695. 

[ec] Employee’s pass not included. 
—A free pass, issued to an employee, 
or a member of his family, in accord- 
ance with the Interstate Commerce 
Act, is not included in the word 
“rates”? requiring publication of the 
conditions under which such pass is 


issued. Clark v. Southern R. Co., 69 
Ind. A. 697, 119 NE 539, 542. 
40. Philadelphia v. Philadelphia 


Rapid Transit Co., 282 Pa. 325, 328, 77 
A 501, 21 AnnCas 87. 


[a] Wotal charge, by a street car 
company, of twenty-five cents for six 
rides is not a “rate of fare’ within 
the meaning of a contract, between a 
city and a street railway company, 


Unreasonable or unjust rate is a rate charged which 
is more than a fair compensation for the services 
rendered,°° or constitutes an unjust discrimination.°* 


Other phrases: 


“Going rate,”®? “oreater rate of 


providing for changes in the rate of 
fare only with the consent of both 
parties. Philadelphia v. Philadelphia 
Rapid Transit Co., 228 Pa. 325, 330, 77 
A 501, 21 AnnCas 87. 


41. Chase v. New York Cent. R. 
Co., 26 N. Y. 523, 525; Dis. op. in Phil- 
adelphia v. Philadelphia eae 8 Trans- 
it Co.,(228 ‘Pa. 325, °332, 77 A OA 21 
AnnCas 87. 


42. Dis. op. in Philadelphia y. Phil- 
adelphia Rapid Transit Co., supra. 
See Chase v. New York Cent. R. Co., 
26. NE Ye 020,002 o. 


43. New York Cent., etc., R. Co. v. 
U.S., 166 Fed. 267, 269, 92 CCA 331. 


44. New York Cent., etes, - RI Co: aw. 
U. S., supra. 


45. New York Cent., ete., R. Co. v: 
U. S., supra. 


46. Et. Worth, etc., R. Co. v. Cush- 
man, 92 Tex. 623, 625, 50 SW 1009. 


[a] Statutory rate of fare.—Ft. 
Worth, etc., R. Co. v. Cushman, 92 
Tex. 623, 50 SW 1009. 


[b] “By all the definitions and 
uses . [the words] convey the 
idea of its being fixed in amount and 
prescribed by lawful authority.” Ft. 
Worth, etc, R. Co. v. Cushman, 92 
Tex. 623, 625, 50 SW 1009. 


{[e] “Excursion rate” contrasted.— 
“Tariff rate,” as used in Rev. St. art 
4560d, providing for redemption of 
unused portions of railway tickets, is 
contrasted with ‘excursion. rate” 
which is' special, not fixed by law, to 
point out the Bg fixed by law. Ft. 
Worth, etce., R. Co. v. Cushman, 92 
Tex. 623, 624, 625, 626, 50 SW 1009. 


47. Et. Worth, etc., R. Co. v. Cush- 
man, supra. 

48. Ft. Worth, etc., R. Co. v. Cush- 
man, supra. 

49. Ft. Worth, etc., R. Co. v. Cush- 
man, supra. 

[a] “Special rates” distinguished. 


—Ft. Worth, ete., R. Co. v. Cushman, 
92 Tex. 6238, 625, 50 SW 1009. 


50. State R. Commn. v. Weld, 96 
Tex. 394, 405, 73 SW 529. 


[a] Under Railroad Commission 
Law, giving shippers an _ action 
against the commission to secure re- 
duction of rates unreasonably high, 
the same construction should be giv- 
en to the phrase “unreasonable and 
unjust,” etc., that would have obtained 
in a suit to recover from the carrier 
excess of charges paid. State R. 
Commn. v. Weld, 96 Tex. 394, 405, 73 
SW 529 (Rev. St. [1895] arts 4565, 


4566). 

51. State R. Commn. v. Weld, su- 
pra. 

52. See Going 28 C. J. p 712 text 


and note 12, 
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fare,”®* “joint through rates.”54 
RATEPAYER.°® 


sessment roll for the district.57 


RATIFICATION.®° 


53. Chase v. New York Cent. 
Co.) 26° N.: Y85235)'5 26, 


54 See Carriers § 668; 
text and note 8, 


Joint § 3 


55. See also Rate ante. 
56. Webster New Int. D. 
[a] Defined by English Public 


Library Act of 1877 (40 & 41 Vict. 
254) § 3, “every inhabitant -who 
would have to pay the free library 
assessment in event of the Act being 
adopted.” Atty.-Gen. v. Croydon, 42 
Ch.-D. 178, 184. 


57. Rex v. Riwny, 23 Sask. L. 281, 
282, [1929] 2 DomLR 347, [1928] 3 
WestWkly 728. 


58. Re Campbell, 15 OntWN 63. 
59. Re Campbell, supra. 
60. Ratification by: 


Acceptance or receipt of benefits see 
Agency §§ 114-123; Brokers § 32; 
Contracts § 824; Corporations §§ 
2241-2243, 

Client see Attorney and Client § 182. 

Corporation of: 

Acts generally see Corporations §§ 
2232-2247, 2259. 
Acts of: 
Less than quorum see Corpora- 
tions § 1850 note 62. ° 
President see Corporations § 
2232 note 90. 
Assignment for benefit of creditors 
see Corporations § 3109. 
Breach of trust by directors see 
Corporations § 1868 
Contracts: 
Generally 
25oL5 
Of directors with corporation for 
their own benefit see Corpora- 
tions § 1888. 
Of promoters see Corporations §§ 
290-295. 
Loan made without ae ett as see 
Corporations § 280 
Merisase see Coreneaione §§ 2657, 
6 
Reorganization or consolidation see 
Corporations §§ 3607, 3640, 3641. 
Stock subscription see Corporations 
§§ 778, 867. 
Tort see Corporations §§ 2836, 2859. 
Ultra vires act see Corporations §§ 
2160, 2161, 2164. 
Unlawful declaration of dividend 
see Corporations § 1870. 
Unsealed obligation see Corpora- 
tions § 2551. f 

County board or court see Counties 
§ 117. 

County of: 

Bond see Counties § 336. 
Contract see Counties § 250. 

Husband of: 

Act of wife’s guardian see Guardian 
and Ward § 273 text and notes 


see Corporations § 


86-88. 
Agency of wife see Husband and 
Wife § 167 


Invalid contract of wife see Hus- 
band and Wife § 1370. 
Infant of: 
Contract see Infants §§ 150-161. 
Transaction affecting his property 
see Infants 8§ 55-62, 73-84 
‘Legislature of municipal acts see 
. Municipal Corporations § 308. 
Married woman of: 
Agency of husband see Husband 
and Wife §§ 170, 5387. 
Contract: 
Generally see Husband and Wife 


§. 368. 


One who pays rates or taxes;°° 
a person whose name appears on the last revised as- 
In the plural it has 
been construed to mean the electors®® who have the 
right to vote upon a municipal money by-law.®°® 


[§ 1] A. In General. 


RATE—RATIFICATI ee 


it has hen said that ratification cébuoe be accurately 


something done 


While 


R. }) Married woman of—Continued: 


Of husband relating to her sepa- 
rate property see Husband and 
Wife §§ 537, 617. 

Deed see Husband and Wife § 382. 

Sale of her property see Husband 
and Wife §§ 5238, 

Master see Master and Servant § 1448. 
Municipal corporation of: 

Bond see Municipal Corporations 
§§ 4208-4210. 

Contract: 

In general see Municipal Corpo- 
rations §§ 2226-2230. 

For public improvements see Mu- 
nicipal Corporations § 2561. 

Conveyance of property see Mu- 
nicipal Corporations § 2107. 

Debts or expenditures see Munici- 
pal Corporations § 4090. 

Employment in behalf of munici- 
pality see Municipal Corpora- 
tions § 1628. 

Payment wrongfully made see Mu- 
nicipal Corporations § 1206 text 
and notes 82, 

Tortious acts see Municipal Corpo- 
rations § 1721. 

tian see Agency §§ 77-146, 675, 


Public officer see Officers § 294. 
Statute of wife’s defective deed see 
Husband and Wife §§ 328, 383. 
Tenant in common see Tenants in 

Common [38 Cyc 106]. 
ae. see Guardian and Ward §§ 273- 
w5e 


Wits after dissolution of menace 
see Husband and Wife § 368 
Ratification of: 

Acts of: 

Agent see Agency § 77 et seq. 

wats see Attorney and Client 

182, 

Broker see Brokers §§ 31-33, 61, 
68 note 79 [ec]. 

Corporate officer see Corporations 
§§ 2232-2247. 

Factor see Factors § 31 

Partner see Partnership. §§ 373-379. 

Agency: 

In general see Agency §§ 77-146. 

Of child for parent see Parent and 
Child §§ 161-168. 

Alteration of instrument see Altera- 
tion of Instruments §§ 145-156, 173, 
176-178, 213, 221. 

Award see Arbitration and Award §§ 
420-429. 

Constitution or amendment see Con- 
stitutional Law §§ 11-138, 16, 30-38. 

Contract: 

In general see Contracts §§ 824, 
6538, 686-691. 

Executed on Sunday see Sunday 
(37. Cyc 565). 

Of drunkard see Drunkards §§ 
117-119. 

Of infant see Infants §§ 150-161. 

Of insane person see Insane Per- 
sons §§ 518-521. 

. Married woman see Husband and 

Wife §§ 368-370. 

ar aes see Corporations §§ 290-— 

bide rer fey Guardian and Ward §§ 

Conveyance or mortgage of: 

Infant see Infants §8§ 84, 90. 

Insane person see Insane Persons 
§§ 531-534. 

Married woman see Acknowledg- 
ments §8§ 37, 38, 63, ‘ey 92; Hus- 
band and Wife ’g. 38 

Deeds: 
ener, see Deeds §§ 78, 118, 178, 


defined,®*! as a legal term generically the word al- 
ways expresses the same idea;®? and it is variously 
defined as the act of giving sanction and validity to 


by another;** the adoption by a 


person as binding upon himself of an act done in 
such relations that he may claim it as done for his 


Deeds—Continued: 

. Of infant see Infants §§ 84, 90. 
Of insane Porron see Insane Persons: 

§§ 531-53 

Of wife see rrieded and Wife § 382. 

Donation propter nuptias see Husband 
and Wife § 1071 note 21 [a]. 

Gift see Gifts § 44. 

Judgment see Judgments §§ 275, 814. 

Judicial sale see Executions §§ 642— 
647; Guardian and Ward §§ 330-341; 
Judicial Sales §§ 60-74. 

Lease see Landlord and Tenant § 445. 


Marriage see Marriage § 9 text and 
notes 58-88. 
Mortgage and- execution or fore- 


closure thereof see Corporations §§ 


2657, 2664; Mortgages §§ 278, 327, 
772, 1431, 1841-1866. 
Municipal: 
nee see Municipal Corporations § 
Bond see Municipal Corporations §§ 
4708-4211 


ber eiblen see Partition §§ 30, 31, 748, 


Payment as_ essential to action for 
money paid see Money Paid § 15, 
Release see Release [34 Cyc 1065, 

1066]. 

Sale: 

In general see Sales [35 Cyc 92, 
510]; Vendor and Purchaser [39 
Cye 1292-1295, 1389]. 

At foreclosure see Mortgages §§ 
1431, 1848-1866. 

Judicial see Executions §§ 642— 
647; Guardian and Ward §§ 330— 
341; Judicial Sales §§ 60-74. 

Of property of: 

Decedent see Executors and Ad- 
ministrators §§ 654, 659, 1631— 
1642, 1652. 

Husband by me see Husband 
and Wife § 16 

Infant see beets §§ 132-136. 

Insane person see Insane Per- 
sons §§ 458, 454. 

Ward see Guardian and Ward § 

Wife see Husband and Wife §§ 
523,537. 

Of property subject to lien for rent 
see Landlord and Tenant § 1507. 

Tort see Agency § 85; Corporations 

§ 2836; pameere § 291; Master and 

Servant § 1448. 

Treaty see roti [88 Cye 967]. 


61. ~-Smyth” v..' Lynch, 7 “Colo: eA 
383, 43 P $70, 675. But see Blood vy. 
La Serena Land, Gtcr, “COs Steams 
221,227, 41°P 1017, 45° P 252 (“under 
our code it is a legal term of well de- 
fined and specific meaning’’). 


{a] In its application to different 
conditions, legal accuracy requires 
the observance of very wide differ- 
ences in significance of the term. 
B10. 1a” Lynch, 7 Colo. A. 383, 43 P 


62. Smyth v. Lynch, supra; 

63. Webster D. [quot Carter v. 
Pomeroy, 30 Ind. 438, 441]; Snook v. 
Page, 29 Cal, A, 246, 250, 155 P 107 
[quot Cyc]. 


[a] Similar definitions.—(1) ‘“‘Giv- 
ing of validity to the act of another” 
(McKeon v. Council Bluffs, 206 Iowa 
556, 561, 221 NW 351, 62 ALR 1006; 
Guadalupe County Bd. of Education 
v. O'Bannon, 26 N. M. 606, 610, 195: 
P 801) (2) “oy the one in whose be- 
half it was done’ (Andrew y. Rivers, 


1207 Iowa 3438, 349, 223 NW 102). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


) 


. 


benefit, although done under such circumstances as 
would not bind him but for his subsequent assent;°%* 
the confirmation of a previous act done either by the 
party himself or by another;** the confirmation of 


a voidable act.®® 


With respect to a contract, the adoption of a pre- 
viously formed contract,®? notwithstanding the vice 


that rendered it relatively void.®® 


[§ 2] B. Other Terms®® Compared and Distin- 
guished—1. Adoption, Affirmation, Confirmation, and 
The term is used, as applying to the 
unauthorized acts?® or contracts of one acting as an 
agent or representative of another;‘+ to contracts 


Recognition. 


64. Snook. .v. Page, 29 Cal. A. 246, 
250,155 P 107 [quot Cye]; Matulis 
v. Gans, 107 Conn. 562, 141 A 870, 
872; Samstag v. Ottenheimer, 90 
Conn. 475, 479, 97 A 865; Curnane v. 
Scheidel, 70 Conn. 18, 17, 38 A 875 
[last two cases quot Ansonia v. Coop- 
er, 66 Conn, 184, 191, 33 A 905; An- 
sonia vy. Cooper, 64 Conn. 536, 544, 30 
A 760]. 


“Ratification means that one un- 
der no disability voluntarily adopts 
and gives sanction to some unau- 
thorized act or defective proceeding, 
which without his sanction would not 
be binding on him.” Hampshire 
County Trust Co. v, Stevenson, 114 
OMAR, dpb, 150 N67 26: 


[a] Similar definitions.—(1) 
“Adoption of an act purporting to be 
done, or, at least, done in fact, on be- 
half of the ratifier.’” New England 
Dredging Co. v. Rockport Granite Co., 
149 Mass. 381, 382, 21 NE 947 [quot 
Hosher-Platt Co. v, Miller, 238: Mass. 
518, 525, 131 NE 310].. (2) “Adoption 
of that which was done for and in 
the name of another.” Dairy Region 
Land Co. v. Paulson, 160 Minn. 42, 
199 NW 398, 400. 


[b] Act not done in one’s behalf 
cannot be_ ratified. Curnane v. 
Scheidel, 70 Conn. 13, 17,38 A. 875 


[quot Matulis v. Gans, 107 Conn. 562, 
fat AD BT0, 8021. 


65.0: Black 2b. <Dy «fiquot Capos v. 
Hensley, 23 Okl. 311, 317, 100 P 515]; 
Burrill BL Tx [quot Ft. Scott First 
Nat. Bank v. Drake, 29 Kan. 311, 324, 
44 AmR 646]; Snook v. Page, 29 Cal. 
Ans 46,9920 0,. 15>) Pe 107 [quot.<Cyel; 
Koerner v. Northern Pac. R. Co:, 56 
Mont. 511, 520, 186 P 337 [quot Pew 
Vv. McLeish, 62 Mont. 437, 440, 205 P 
235 (both cit Gye) 15 Russell v. Erie 
ie ©onrr 0) Nad. 12,808,816; 89 A 150; 
67 LRA 433, 1 AnnCas 672 [quot 
Frazier v. Missouri Pac. R. Co.,. 97 
Kan. 285, 289, 154 P 1022]. See Hat- 
ton v. Stewart, 2 Lea (Tenn.) 233, 
234 (adopting and making some pre- 
vious act one’s own). 


66. Black LL. D. [quot Capps v. 
Hensley, 23 .Okl. 311, 317, 100 P 515]; 
Burrill 9D. [quot Ft. Scott First 
Nat. Bank v. Drake, 29 Kan. 311, 324, 
44 AmR 646]; Snook v. Page, 39 Cal. 
A. 1246, 250, 155 P 107 [quot pee 
Gross Vv. Wiener, PVAOM oR Orbos (Siss 
518, Sei Russell v. Erie R, can “0 
N. J. L. 808, 816, 59 A 150, 67 LRA 
433, 1 AnnCas 672 [quot Frazier v. 
Missouri Pac. R. Co.eeo isan. -28 5, 
288, 154 P 1022]. See Scott v. Bucha- 
nan, 11 Humphr. (Tenn.) 468, 470 
(‘confirm an act not before ’bind- 
ing’). 


67. Schagun v. Scott Mfg. Co., 162 
Medi e200) 20 Son CC An TSO) Tilt. 
Indianapolis, 92 Fed. 467, 469; Gal- 
lup v. Fox, 64 Conn. 491) 495, 30 A 
756; Stanton v. New York, etc., 1B. 
Co., 59 Conn, 272, 285, 22 A 3:00, 21 
AmSR 110 [quot United German Sil- 
ver Co. v. Bronson, 92 Conn, 266, 102 
A 647, 648]; Pearsoll v. Chapin, 44 
ieee Sp 11; Memphis St. R. Co. v. Roe, 
118 Penn. 601, 619, 102 SW 343. 


“Acquiescence 1 C. J. p 


RATIFICATION 


firmation,”?® 
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made during infaney,7? coverture,’* or other disa- 
bility,’4* and to treaties’® and written constitutions, *® 
in the sense of “adoption,”’? “affirmation,’7® “con- 
and “recognition.’”’®° 


But the indis- 


eriminate use of these words as synonyms has been 


characterized as entirely unjustified and improper.** 
[§ 3] 2. Acquiescence, Estoppel, and Waiver. 


Al- 


though it has been said that long acquiescence may 


synonymous ;°4 


Hill y. Indianapolis, 92 Fed. 
469; Pearsoll v. Chapin, 44 Pa. 
Memphis St. R. Co. v. Roe, 118 
Tenn. 601, 619, 102 SW 343. See 
Schagun v. Scott Mfg. Co., 162 Fed. 
209, 219, 89 CCA 189 (substitut- 
ing word “view” for ‘‘vice’’). 

69. Analogous terms: 2 
905. 
Admissions 1 C. J. p 1863. 

Adoption 1 C. J. p 1365. 
Affirmance 2 C. J. p 380. 
Choice 1d. Cy Jeo" 758. 
Confirmation 12 C. J. p 424, 
Election 19°C. J. p 1256. 
Establish § 5. 

Estoppel §§ 1-19. 
Recognition [384 Cye 535]. 
Sanction PepeOvics 095.45 
Waiver [40 Cye 252]. 


70. See Dorsey v. Henderson, 148 
N. GC. 423, 428, 62 SH 547. 


[a] To torts.— “The doctrine 

s. “Will tit some instances apply 
to torts as well as contracts.” Dor- 
sey v. Henderson, 148 N. C. 4238, 428, 
62 SE 547. 


71. See Capps v. Hensley, 23 Okl. 
311, 317; 106°-P 515; Broom v. Pear- 
son, (Tex. Civ. A.) 180 SW 895. 


fa] Limited to agency.—‘‘Ratifi- 
cation applies properly only to 
agency.” Adams v. Bateman, (Tex. 
Civ.. A.) 29 SW. 1124, 1128. To same 
effect Ellison vy. Jackson Water Co., 
12 Cal. 542, 551; Snook v. Page, 29 
Cal. A. 246, 250, 155 P 107; Shepard- 
son v. Gillette, 133 Ind. 125, 128, 129, 
31 NE 788; Clough v. Clough, 73 Me. 
487, 488, 40 AmR 386. 


[b] Not limited to agency.—(1) 
“While it is true that ordinarily rati- 
fication is applied to the act of one 
who purports to act as agent for an- 
other without his authority... it 
has been applied in many varying 
classes of cases to the act of one 
person in dealing with the property 
of another without his previous con- 
sent...) @exas, .etc., Coal, etc... Cos- Ve 
Kirtley, (Tex. Civ. A.) 288 SW 619, 
623 [eit Cyc]; Broom v. Pearson, 
(Tex! Civ.” A.) 180, SW 895.. See 
Capps v. Hensley, 23 Okl. 311, 317, 
100 P 515 (“the -term + most 
frequently arises in reference to con- 
tracts of agents’). (2) “We. think 

Bel it Will HOt edo uhoOssayiw LL, is 
strictly a branch of the doctrine of 
principal and agent.” Ft. Scott First 
Nat. Bank v. Drake, 29 Kan. 311, 324, 
44 AmR 646. (3) See Agency §§ 77- 
146. 


72. 


73. 
370. 


74. See Contracts § 311; 
ards § 117; § 119 note 91; 
and Ward §§ 273-277; 

§§ 518-521, 531, 534. 


75. See Treaties [38 Cyc 967]. 

76. See Constitutional Law §§ 11- 
13, 16, -30—33. 

77. Byrne v. Doughty, 13 Ga. 46, 
52; Andrew v. Rivers, 207 lowa 343, 
223 NW 102, 105. 


See Infants §§ 150-161. 
See Husband and Wife §§ 368- 


Drunk- 
Guardian 
Insane Persons 


}edge of the situation); 


amount to ratification, *®? or that acquiescence in prop- 
er cases may amount to a defense, either as working 
a ratification or an estoppel,®* the terms are not 
and “ratification” is distinguished 
from “acquiescence,”®® as well as from “estoppel.”*® 


[a] “Ratification” and “adop- 
tion” are used interchangeably in the 
decisions. United German Silver Co. 
v. Bronson, 92 Conn. 266, 102 A 647, 
648. See Schreyer v. Turner Flour- 
ine Mills Co:,..29, Or, -t, 37,5 43 sears 
(“authorities are not wanting which 
tjhold them to mean one and the same 
thingy 


“Adoption” distinguished see Adop- 
tion. 1 C. J. p 1366: note 23 [f].* 


78. See Capps v. Hensley, 23 Okl. 
sll) Sin, Loo. P eS Lae? Pearsovisuaze 
Chapin, 44 Pa. 9, 17. 


“Affirmance” see 2 C. J. p 380. 


79. See Confirmation 12 C. J. p 425 
text and note 28. 


80. Byrne v. Doughty, 13 Ga. 46, 
52 (“recognition, confirmation, adop- 
tion, and ratification, are used indif- 
ferently in the books, as having sub- 
stantially the same legal import’’). 


[a] “Ratification of a voidable 
promise is a recognition of it and an 
election not to avoid it but to be 
bound by it.” Sawyer Boot, ete., Co. 
i 126 Me. 70, 71, 1386 A 


Capps v. Hensley, 23 Okl. 311, 
100 *p 515. B17 [eit 19 CentrLJ p 485]. 


82. Egan v. Grece, 79 Mich. 629, 
641, 45 NW 74 (with a full knowl- 
Maasdam v. 
Van Blokland, 123 Or. 128, 135, 261 
P 66 [cit Miller v. Ashley, 127 Or. 
215, 21L) P 596,098 1- 


[a] Mere acquiescence (1) how- 
ever long, if short of the statutory 
period of limitations, is not sufficient. 
Irvine v. Irvine, 9 Wall. (U. S.) 617, 
627, 19 L. ed. 800 [quot International 
Text Book Co. v. Connelly, 206 N. Y. 
, 197, 99 NH 722, 42 LRANS 1115]. 
(2) Mere acquiescence for three years 
after arriving at age without any af- 


|\firmative act was not a ratification. 


Green v. Green, 69 N. Y. 553, 557, 25 
AmR 283 [quot International Text 
Book Co. v. Connelly, supra]. 


83. McKeon vy. Council Bluffs, 206 
Iowa 556, 221 NW 351, 353, 62 ALR 
LOG SEcitACy Jd.7. 


84. Austin v. Jones, (Ala.) 41 S 
408, 411; Moore v. Robinson, 62 Ala. 
537, 546; Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456, 458. 


85. Austin v. Jones, (Ala.) 41 S 
408, 411; Moore v.-Robinson, 62 Ala. 
537, 546; Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456, 458. 


[a] Acquiescence is but evidence 
to be considered in determining the 
existence of ratification. Austin v. 
Jones, (Ala.) 41 S 408, 411 [quot 
Marion Sav. Bank v. Leahy, 200 Iowa 
220, 204 NW 456, 458]; Moore v. Rob- 
inson, 62 Ala. 537, 547 (“Acquiescence 
is not necessarily ratification, though 
evidence tending to prove EPI 


“Acquiescence” see 1 C. J. p 905. 


86. See Estoppel § 117. See also 
Agency §§ 81, 84-88, 91, 92; HEscrows 
Bix 


[a] “The legal effect [of ratifica- 
tion and estoppel] is the same.” Cur- 
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Similarly, while “ratification” and “waiver” may be 
and are sometimes used interchangeably,®” neverthe- 
less, strictly speaking, “ratification” is distinguished 
from ‘“waiver,”’* the latter being defined as the re- 
nunciation of some rule which invalidates the con- 
tract, but which, having been introduced for the ben- 
efit of the contracting party, may be dispensed with 


at his pleasure.®® 


[§ 4] C. Express or Implied. Ratification is a 
question of fact,®° and may be either express or im- 
In this connection, ratification has been de- 
fined as the approval by act, word, or conduct, of that 
which was attempted (of accomplishment) but which 
was improperly or unauthorizedly performed in the 


plied. 


tin v. Salmon River Hydraulic Gold 
Min., etc., Co., 141 Gal. 308, 312, 74 P 
851, 99 AmSR 75 [quot Zenos v. Brit- 
ten-Cook Land, etc., Co., 75 Cal. A. 
299, 307, 242 P 914]. 


87. Kennedy v. Roberts, 105 Iowa 
521, 530, 75 NW 363. 


88. Holloway v. Darden, 168 Ala. 
256, 53 S 187, 188; Reid v. Field, 83 
Va. 26, 33, 1 SE 395. 


89. Hare Contracts [quot Reid v. 
Field, 83 Va. 26, 29, 1 SE 395]. 


[a] To approve is the gist of 
ratification, while to abandon or re- 
linquish is the gist of waiver. Hol- 
loway v. Darden, 168 Ala. 256, 53 S 
187, 188. 

“Waiver”? 
258]. 


90. Gallup v. Fox, 64 Conn. 491, 
495, 30 A 756; Hofgesang v. Silver, 
232 Ky. 503,.23 SW (2d) 945, 947. 
See also Agency § 736. 

[a] “Ratification is itself a fact.” 
—It may be “the act itself, and nota 
conclusion drawn from other acts or 
circumstances.’ Carter v. Pomeroy, 
30 Ind. 438, 441 (in reply to the con- 
tention that a pleading was insuffi- 
ecient in not stating the facts of an 
alleged ratification). 


91. Hofgesang v. Silver, 232 Ky. 
503, 28 SW (2d) 945, 947; Short v. 
Metz Co., 165 Ky. 320, 328, 176 SW' 


see [40 Cyc 252-254, 


1144; Old Mortg., ete., Co. v. Pasa- 
dena Land Co., 241 Mich. 426, 436, 
216 NW 922; Schreyer v. Turner 


Flouring, Mills Co., 29 Or. 1, 8, 43 PB 
719; Evans v. Buckner, 1 MHeisk. 
(Tenn.) 291, 294 [cit Hatton v. Stew- 
art, 2 Lea (Tenn.) 233, See 
Memphis St. R. Co. v. Roe, i. 
620, 102 SW 343 (“except in 
cases where a particular form is 
necessary |) See also Agency §8§ 


[a] Instruction whose language 
necessarily limited the ratification to 
an express approval of the transac- 
tion, and excluded from the jury the 
consideration of an implied ratifica- 
tion by acts and conduct was held 
erroneous. Perkins v. Middleton, 66 
Okl. 1, 6, 166 P 1104. See Evans v. 
Buckner, 1 Heisk. (Tenn.) 291, 293. 


92. Snook v. Page, 29 Cal. A. 246, 
250, 155 P 107 [quot Cyc]; Hartman 
v. Hornsby, 142 Mo. 368, 375, 44 SW 
242. See Gross v. Wiener, 23 Oh. Cir. 
Ct. N. S. 518, 527 (“approval by act, 
word or conduct of that which was 
improperly done, or of a wrong which 
was committed’’). 


93. See Ratification ante. 
94. See infra text and notes 95-14. 


95. State v. Brooks, 17 Wyo. 344, 
352, 99 P 874, 22 LRANS 478. 

[a] “Adopt” distinguished.—Car- 
lile v. National Oil, etc., Co., 83 Okl. 
OI 220, vader es kie eit. CosdensOil, 
etc., Co. v. Hendrickson, 96 Okl. 206, 
221 P 86, 89]. See Blood v. La Sere- 
na Land, etc., Co., 113 Cal. 221, 227, 
41 P 1017,.45 RP 252. 


RATIFICATION—RATIFY 


first instance.9? 
RATIFY. 


affirm;®* to approve;®’ to approve and sanction; 
to approve or confirm;®® to confirm;* to conform ;” 
to give sanction to;* to give sanction and validity 


[§ 1] A. In General. A term, like 
“ratification,”®* that may be used in several senses.°* 
Thus it may be employed as meaning to adopt;°° to 


-98 


to something done, without authority,* by one in- 


“Adopt” see 1 Con Diels. 


96. Guadalupe County Bd. of Edu- 
cation v. O’Bannon, 26 N. M. 606, 195 
P 801, 803; State v. Brooks, 17 Wyo. 
844, 355, 99 P 874, 22 LRANS 478. 
See Potts v. Lambie, 65 Mise. 334, 
121 NYS 384, 385. 


[a] “Affirm” distinguished.—Car- 
lile v. National Oil, ete., Co., 83 Okl. 
21%, 227, 201 (P°3rG) Lert. Cosden Oil, 
ete., Co. v. Hendrickson, 96 Okl. 206, 
221 P86, 289, 


[b] Meaning more than “affirm.” 
—‘‘To ratify a [fraudulent] contract 
means something more than merely 
‘standing upon the contract’ or affirm- 
ing it. . The terms . . means 
an affirmance of the contract after 
full knowledge of the fraud, inten- 
tion to abide by the contract not- 
withstanding, and a waiver of all 
claim for damages.” Potts v. Lam- 
bie, 65 Misc. 334, 335, 121 NYS 384. 


“Affirm” see 2 C. J. p 380. 


97. Farmers’ Co-op. Exch. Co. v. 
Fidelity, ete., Co., 149 Minn. 171, 182 
NW 1008, 1010; Cobb v. Simon, 119 
aye 597, 97 NW 276, 280, 100 AmSR 


“Acquiesce” distinguished see 1 C. 
J. p 905 note 7 [a]. 


“Approve” see 4 C. J. p 1462. 


98. Webster D. [quot Baker v. 
Hammett, 23 Okl. 480, 100 P 1114, 
1916); Short: we. Metz Co, 165) ve 
319, 330, 176 SW: 1144. 


99. Snook v. Page, 29 Cal. A. 246, 
250, 155 P 107; Lexington y. La- 
fayette County Bank, 165 Mo. 671, 
683, 65 SW 943. See Guadalupe 
County Bd. of Education y. O’Bannon, 
26 N. M. 606, 195 P 801, 803 (‘‘ap- 
prove” or “affirm’’), 


1. Webster D. [quot Baker vy. 
Hammett, 23 Okl. 480, 100 P 1114, 
Austin v. Jones, (Ala.) 41 S 
408, 411; Larned v. Larned, 98 Kan. 
328, 333, 158 P 3; Marion Sav. Bank 
v. Leahy, 200 Iowa 220, 204 NW 456, 
458; Farmers’ Co-op. Exch, Co. v. 
Fidelity, ete., Co., 149, Minn. 171, 182 
NW 1008, 1010; Lexington v. La- 
fayette County Bank, 165 Mo, 671, 
683, 65 SW 9438; Cobb v. Simon, 119 
Wis. 597, 97 NW 276, 280, 100 AmSR 
909. See Barker v. Chesterfield, 102 
Mass. 127, 128; Cosden Oil, etec., Co. 
v. Hendrickson, 96 Okl, 206, 221 P 
86, 89; Capps v. Hensley, 23 Okl. 311, 
SLi, WU ON tou bs 

[a] “In a legal sense, it means 
that a party ‘having knowledge of a 
defect in an act done, and of his 
right to ratify.or reject it, conclud- 
ed to confirm it.” Stevens v. Melcher, 
80 Hun 514, 545, 30 NYS 625. 


[b] “Confirm” distinguished.— 
Blood v. La Serena Land, etc., Co., 
113 ‘Cal. 221, 227, 41° RP 101%, 45°-P 252. 


“Confirm” see 12 C. J. p 4238. 


2. Short v. Metz Co., 165 Ky. 319, 
330, 176 SW 1144. 


“Conform” see 12 C. J. p 486. 
3. Webster D. [quot Baker v. Ham- 


For later cases, developments and changes in the law see cumulative An 


dividual on behalf of another;® to give validity to 
the act of another,® and implies that the person or 
body ratifying has at the time power to do the act 
ratified;’ to make valid;* to recognize or treat as 
one’s own;®? to sanction;?° 
ready done;1 to settle;!? to validate by some for- 


to sanction an act al- 


mett,.23 Okl. 480, 100 P 1114, 1116]; 
Short v. Metz Co., 165 Ky. 319, 330, 
176 SW 1144. 


4. Evans Agency [quot Heyn v. 
O’Hagen, 60 Mich. 150, 156, 26 NW 
861 (quot Snook vy. Page, 29 Cal. A. 
246, 250, 155 P 107);. Steffens v. Nel- 


json, 94 Minn. 365, 368, 102 NW 871]. 


[a] Similar definition—‘“To ... 
sanction - an act done in behalf 
of the party ratifying, without suffi- 
ecient authority.” Farmers’ Co-op. 
Exch. Co. v. Fidelity, ete., Co., 149 
Minn. 171, 176, 182 NW 1008. 


5. Evan's Agency [quot Heyn v. 
O’Hagen, 60 Mich. 150, 156, 26 NW 
861 (quot Snook v. Page, 29 Cal. A. 
246, 250, 155 P 107)]. See also Ratifi- 
eation § 2. 


6. Norton y. Shelby County, 118 
Ue S425, 451, 6 SCt L121 30s seds 
178 [quot Snook v. Page, 29 Cal. A. 
246, 250, 155 P 107]; McCracken v. 
San Francisco, 16 Cal. 591, 623 [quot 
Alexander v. Wade, 106 Mo. A. 141, 
151, 80 SW 19; Nashville v. Hagan, 
9 Baxt. (Tenn.) 495, 505 (erroneously 
citing it as 16 Cal. 23); State v. Ward, 
9 Heisk. (Tenn.) 100, 130]. 


[a] Need of real or assumed 
agency.—‘‘The . . . [term ‘ratify’ 
is] properly applicable only to con- 
tracts made by a party acting or as- 
suming to act for another.” Ellison 
v. Jackson Water Co., 12 Cal. 542, 551 
[quot Shepardson v. Gillette, 133 Ind. 
125, 128, 31 NE 788 (quot Snook v. 
Page, 29 Cal. A. 246, 250, 155 P 107)4: 
See also Ratification § 2. 


7 Norton v. Shelby County, 118 
U.S. 425, 451,°6 SCt 1121, 30/1. ea: 
178 [quot Snook v. Page, 29 Cal. A. 
246, 250, 155 P 107]. See Marsh v: 
Fulton County, 10 Wall. (U. S.) 676, 
684, 19 L. ed. 1040. 


8 Webster D. [quot Baker v. 
Hammett, 23 Okl. 480, 100 P 1114, 
1116]; Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456, 458; Short 
v. Metz Co., 165 Ky. 319, 330, 176 SW 
1144; Lexington v. Lafayette County 
Bank, 165 Mo. 671, 683, 65 SW 943. 
oy pas v. Chesterfield, 102 Mass. 


9. Byrne v. Doughty, 
52, 53. 


10. Lexington v. Lafayette Coun- 
ty Bank, 165 Mo. 671, 688, 65 SW 943. 


“Sanction” see [35 Cyc 791]. 


11. Farmers’ Co-op. Exch. Co. v. 
Fidelity, etc., Co., 149 Minn. 171, 176, 
182 NW 1008 (“sanction a previous 
act’); Stevens v. Melcher, 80 Hun 
514, 545, 30 NYS 625. See Revere 
Water Co. v. Winthrop, 192 Mass. 455, 
462, 78 NE 497. 


[a New proceedings not includ- 
ed.—To “ratify” means to confirm 
acts already done, not to authorize 
new proceedings in the future. Bar- 
ker v. Chesterfield, 102 Mass. 127, 128. 


12. Webster D. [quot Baker vy. 
ERC Raa? 23 Okl. 480, 100 P 1114, 
1 5 


13 Ga. 46, 


notations, same title, page and note number. 


RATIFY—RATIO LEGIS EST ANIMA LEGIS 


mal act of approval.1% 


taken, capable of ratification.?® 
Phrases: 


confirmed and made 


name.?? 


RATIHABITIO MANDATO Z.QUIPARATU 
RATIHABITIO MANDATO COMPARATUR.?? 
RATIHABITIO PRIORI MANDATO AQUI- 


PARATUR.?* 


RATIHABITIO RETROTRAHITUR ET MAN- 


DATO AAQUIPARATOUR.?® 
RATING.?° 
RATIO. 


quently used in maxims?? 
“reason.” 2° 


13. Century D. [quot Baker v. 
Hammett, supra]. 

14. Webster D. [quot Baker v. 
= PaaS supra]. See also Establish 

15. 


Revere Water Co. v. Winthrop, 
192 Mass. 455, 462, 78 NE 497. 


16. Ellison v. Jackson Water Co., 
12 Cal, 542,°551. 


17. State v. Kohnke, 109 La. 838, 
860, 33-S 798. 


fa] Applied to a statute, in a con- 
stitutional amendment, the words 
may, where the context clearly re- 
quires it, imply the adoption of the 
statute into the constitution, although 
“ratify” and “approve,” in their ab- 
stract meaning, are not the equiva- 
lents of such terms as “‘to make part 
of” or ‘“‘to incorporate into.’ State v. 
Kohnke, 109 La. 838, 860, 33 S 793. 


18. See Confirmation 12 C. J. p 
423 note 4 [a]. 


19. Barker v. 
Mass. 127, 128. 


[a] Imports confirmation of acts 
already done, not ae authorization of 
new proceedings in the_ future. 
Barker v. Chesterfield, 102 Mass. 127, 
128. 

20. Revere Water Co. v. Winthrop, 
192 Mass. 455, 461, 78 NE 497. 


21. Broome Leg. Max. p 883 (7th 
Eng. ed) p 657 [quot Saltmarsh v. 
Gandia, pL eNy ERAT, 77). 


22. A maxim meaning ‘“Ratifica- 
tion is equal to a command.” Bou- 
vier L. D. [cit Broom Leg. Max.; Dig. 
46.3.12.4]. 


Chesterfield, 102 


23. A maxim meaning ‘Ratifica- 
tion is equivalent to mandate.” 
Trayner Leg. Max. 

24. A maxim meaning ‘A subse- 


quent ratification is equivalent to a 
prior authority.” Palmer v. Yates, 
5 N. Y. Super. 137, 151 (adding, “‘i. e. 
gives the same validity to an act that 
upon the ground of a want of author- 
ity is sought to be impeached,” and 
describing the maxim as “the sound 
and most reasonable maxim of the 
common law . borrowed from 
the Roman law, and now an element 
jin the jurisprudence of -every civil- 
ized nation’’). 

25. A maxim meaning ‘‘Ratifica- 
tion relates back and is equal to a 
command.” Hewes vy. Parkman, 20 
Pick. (Mass.) 90, 95. 


[52 C. J.—60] 


Further the term is used 
sometimes as a synonym of “establish.”!4 

_ [§ 2] B. Ratified. A term that has been said to 
imply that appropriate precedent action has been 


“Adopted and ratified,’?® “ratified and 
approved,”!’ “ratified and confirmed,’’!’ “ratified, 
valid,”?® “sanetioned and rati- 
fied by a majority of the voters.”?° 


RATIHABITIO. In Roman law, the act of as- 
senting to what has been done by another in my 


[§ 1] A. As a Latin Word, it is fre- 
and phrases,?* and means 


[52 C.J.] 1147 


[§ 2] B. As an English Word, the term is vari- 
ously defined as proportion ;*° 
the relation between two numbers or two magnitudes 
of the same kind;*? especially, the relation expressed 


relative amount;*+ 


by indicating the division of one quantity by the 


er.2& 
Phrase: 


NIS.°8 


other,** or by the factor that multiplied into one 
will produce the other;** the relation between two 
similar magnitudes in respect of quantity;%° the re- 
lation between two similar quantities in respect of 
how many times one makes so many times the oth- 


“Tn said ratio.’’37 
RATIO EST FORMALIS CAUSA CONSUETUDI- 


RATIO EST RADIUS DIVINI LUMINIS.*® 


RATIO ET AUCTORITAS, DUO CLARISSIMA 


MUNDI LUMINA.?*° 


RATIO IN JURE AAQUITAS INTEGRA.‘ 
RATIO LEGIS EST ANIMA LEGIS.*? 


[a] Shorter forms are: (1) Rati- 
habatio mandato eequiparatur mean- 
ing ‘Ratification is equal to a com- 
mand. “4 Peloubet Leg. Max. (2) 
Ratihabitio mandato comparatur with 
a like meaning. Broome Leg. Max. 
p 656. See also Omnis Ratihabitio 
Retrotrahitur Et Mandato’ Priori 
A®quiparatur 46 C. J. p 1094. 


26. See Rate ante. 


27. See maxims post text and notes 
38-48, 70-72. 


28. See infra this note. 


[a] Ratio decidendi.—(1) The 
ground of decision;. the point in a 
ease which determines the judgment. 
Black L. D. (2) The principle estab- 
lished by a case. Kleybolte v. Block 
Mountain Timber Co., 151 N. C. 635, 
66 SE 663, 664. 


[b] Ratio impertinens.—An imper- 
tinent reason, an argument not per- 
taining to the question. Wilmington, 
ete, R. Co. v. North Carolina R. 
Comrs., 90 Fed. 33, 34 


[c] Ratio lepine he reason or oc- 
casion of a law; the occasion of mak- 
ing a law. Black L. D. [cit Black- 
stone Law Tracts p 3]. 


[d] Ratio pertinens.—A pertinent 
reason, that is, a reason pertaining to 
the question. Wilmington, etc., A 
Co. v. North Carolina R. Comrs., 90 
Fed. 38, 34. 


[e] Ratio scientiz.—The reason or 
ground of knowledge. This phrase is 
frequently written “Causa scientiz.” 
Trayner Leg. Max. 


29. Andrews L. Lex. 


30. Standard D.; Worcester D. 
[both quot Matter of Klock, 30 App. 
Div. 24, 41, 51 NYS 897]. See Shat- 
tuck v. Balcom, 170 Mass. 245, 251, 
49 NE 87. 


[a] Imports certain proportion.— 
“From the connection in which it is 
found, we think that the word ‘ratio’ 
imports a payment to certain persons 
in certain proportions.” Shattuck v. 
Balcom, 170 Mass. 245, 251, 49 NE 87. 


“Proportion” see 50 C. J. p 788. 


Si. Standard D:; Worcester D. 
[both quot Matter of Klock, 30 App. 
Div. 24, 41, 51 NYS 897]. 


32. Standard D. [quot Matter of 
Klock, supra]. See also Worcester D. 
[eit Matter of Klock, supra]. 

33. Standard D.; Worcester D. 
[both quot Matter of Klock, supra]. 


RATIO LEGIS EST ANIMA LEGIS; MUTATA 
LEGIS RATIONE, MUTATUR ET LEX.** 


[a] In election districts.—The ra- 
tios upon which is based the number 
of senators and representatives of a 
district, in the absence of express ra- 
tios, are the number of the inhabitants 
of the state divided by the number of 
senators, and such number divided by 
the number of representatives. State 
Tegra ear 16 Wyo. 479, 95 P 698,_ 


34 Worcester D. [quot Matter of 
Klock, 30 App. Div. 24, 41, 51 NYS 
897]. See also Standard D. [cit Mat- 
ter of Klock, supra]. 


35. Century D. [quot Matter of. 
ee 30 App. Div. 24, 41, 51 NYS 

36. Century D. 
Klock, supra]. 


37. Shattuck v. Balcom, 170 Mass. 
245, 251, 49 NE 87. 


[a] As used in will to describe a 
mode of payment, the phrase imports 
a payment to certain persons in cer- 
tain proportions, to be ascertained 
from the context preceding the 
phrase. Shattuck v. Balecom, 170 
Mass. 245, 251, 49 NE 87. 


38. A maxim meaning ‘‘Reason is 
the formal cause of customs ”  Pelou- 
bet Leg. Max. 


39. A maxim meaning “Reason is 
aray of the divine light.” Black L. D. 


[a] Applied in: Coke Litt. p 232b. 


40. A maxim meaning ‘Reason and 
authority, the two brightest lights of 
the world.” Black L. D. 


41. A maxim meaning “Reason in 
law is perfect equity.” Bouvier L. D. 


42. A maxim meaning ‘‘The reason 
of law is the soul of law.” Black L. D. 


[a] Quoted in: State v. Becker, 
289 Mo. 660, 704, 2383 SW 641; Diehl 
v. Rodgers, 36 WklyNC (Pa.) 447, 449. 


43. A maxim meaning ‘‘Reason is 
the soul of law; the reason of law be- 
ing changed, the law is also changed.” 
See. Peloubet Leg. Max. (where, how- 
ever, the translation is rendered as 
being ‘reason is the soul of law,” 
ete.). See also Bouvier L. D.; Mor- 
gan Leg. Max. (in each of which the 
maxim is rendered as beginning “Ra- 
tio est legis anima,” ete., and, in that 
form, properly translated ‘‘Reason is 
the soul,” ete., the maxim being a der- 
ivation, by all three authorities, from 
Milborn’s Case, 7 Coke 6b, 7a, 77 Re- 
print 420, where it is applied in the 
form given in Peloubet Leg. Max. with 


[quot Matter of 
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RATIO LEGIS EST LEX.** 


RATIONABILE ESTOVERIUM. 


equivalent to “alimony.’’*® 


RATIONABILI PARTE BONORUM.*® 


A word that has been said to 
have no legal or technical meaning,*® but neverthe- 
less has been defined as meaning agreeable to rea- 
endowed with reason and understanding;°° 
having reason, faculty of reasoning;°? judicious ;°? 
reasonable;°* sane;°4 wise;°° not absurd, preposter- 
ous, extravagant, foolish, fanciful, or the like.°® 


Rational doubt. In criminal law, a doubt as to all 
or any one of the constituent elements essential to 
legal responsibility or punishable guilt.°* 

Rational intent. One founded on reason, as a tac- 
ulty of the mind, opposed to an irrational purpose.°® 


That which is used where 


RATIONAL.?? 


sones? 


_ Rational interpretation. 


the difference of “et” between ‘anima 
legis” and “mutata’’). 

44. A maxim meaning “The rea- 
son of law is the soul of law.” Pelou- 
bet Leg. Max. [cit Jenk. Cent. p 45]. 


45. Black L. D. 
“Alimony” see Divorce § 494. 


46. See De Rationabili Parte Bono- 
rum) 18+CaJ.p) 785. 


47. See also Insane Persons §§ 85, 
SO1272 1295" Irrational’ 33.C,) Js Dp 8l4; 
Reasonable post; Sane [35 Cyc 792]. 


48. Botton v. Bottom, 106 SW 216, 
217, 32 KyL 494. 


49. Webster D. 
Bottom, supra]. 


50. See Insane Persons § 127. 
51. See Insane Persons § 127. 
“Reason” see ante: 


52. Webster D. [quot Bottom v. 
Bottom, 106 SW 216, 217, 32 KyL 494]. 


“Judicious” see 35 C. J. p 124. 


53. See Christian v. State, 46 Tex. 
Cr. 47, 79 SW 562, 568. See also Rea- 
sonable ante. 


{a] “Reasonable” compared.—An 
instruction that, if accused killed de- 
cedent in sudden passion, and not in 
defense against an attack ‘“reasona- 
bly producing a rational fear’ of 
death or serious injury, he should be 
found guilty of manslaughter was not 
erroneous in using the word “ration- 
al” rather than “reasonable,’”’ espe- 
cially where a subsequent charge ful- 
ly submitted the issue of self-defense. 
The word “rational,” in the connec- 
tion here used, is more favorable than 
the word “reasonable.’”’ A fear might 
be rational and not reasonable. Chris- 
ES v. State, 46 Tex. Cr. 47, 49, 79 SW 


54. Webster D. [cit State v. Leeh- 
man, 2S. D. 171, 179, -49 NW 3]. See 
also Insane Persons §§ 85, 127, 129. 


[a] “More often applied to acts of 
@ person . . than to the person 
alin but when both are applied to 
the person . they mean the same 
thing.’ State v. Leehman, 2 S. D. 
171, 180, 49 NW 8 (contrasting “ra- 
tional and irrational’ with ‘‘sane and 
insane’’). 

[b] Does not necessarily relate to 
sanity.—A question to a witness as 
to whether a person was acting “ra- 
tional” or “irrational” did not call for 
the opinion of the witness as to the 
mental sanity of defendant, but for 
the result of his observations, at the 
various times he came in contact with 
defendant, as to his appearance in 
the respects suggested. Peo. v. Ma- 
noogian, 141 Cal. 592, 595, 75 P 177. 


55. Webster D. [quot Bottom y. 
Bottom, 106 SW 216, 217, 32 KyL 494]. 


[quot Bottom v. 


RATIO LEGIS EST LEX—RATIONE 


the words do not perfectly express the intention of 
the writer, but either exceed or fall short of it, so 
that it is to be collected from probable or rational 
conjectures only.°® 


Rational man. 


A Latin phrase 


mind.°° 


ery man.®1 


son.®? 


56. Webster D. 
Bottom, supra]. 


57... Smith vy. Com., 1 Duy. (Ky.) 
224, 228 (refining such ‘doubt of guilt 
as demands acquittal). See Criminal 
Law §§ 1590-1599, 2395-2412; Doubt 
19 C. J. p 447. See also Reasonable 
post. 


58. Supreme Lodge O. M. P. v. 
Gelbke, 198 Ill. 365, 370, 64 NE 1058. 
“Tntent” see 33 C. J. p 168. ‘ 


59. Rutherford Inst. p 414 [cit 
Tallman v. Tallman, 3 Misc. 465, 478, 
23 NYS 734. 


[a] In sense of “construction.”— 
“This doctrine seems to use ‘ration- 
al interpretation’ in substantially the 
same sense as the ‘construction’ of 
Dr. Lieber’s definition.” Tallman_v. 
Tallman, 3 Mise. 465, 478, 23 NYS 734 
(for above definition see Construc- 
tion 12 C. J. p 1302:text and note 17). 


“Interpretation” see 33 C. J. p 473. 
See also Construction § 4. 


60. Bottom v. Bottom, 106 SW 
216, 217, 32 KyL 494. See also Wills 
[40 Cye 1004]. 


61. Gee>v;. Lee, 15.8." Cys Tir al’ 83;, 
196, 17 AmD 722 (“until there is 
full proof of insanity, the law pre- 
sumes that every man is in a ration- 
al state when he does any act either 
eivil or criminal’’). 


62. Daniels v. New York, etc., R. 
Co., 183 Mass. 393, 400, 67 NE 424, 62 
LRA 751. 


[a] Instruction that recovery 
could be had of a railroad company 
for the death of one injured by its 
negligence, who committed suicide 
during insanity caused by the acci- 
‘dent, if he had not the power of ra- 
tional volition, is misleading, the term 
“rational volition” being likely to be 
understood to mean volition attended 
by powers of reason, to consider and 
judge of the act in all its relations, 
moral as well as physical. Daniels 
v. New York, etc., R. Co., 183 Mass. 
3938, 400, 67 NE 424, 62 LRA 751. 


63. See De Rationalibus Divisis 18 
Coat, G7 Sot 


64. Rapalje & L. L. -D. 
Dower 19 C. J. p 448. 


65. Black L. D, 
46. See infra this note, 


[a] Ratione causze.—Literally, 
“By reason, or on account of, the na- 
ture of. the case.”” When a judge is 
declined, on account of his incompe- 
tency to deal with the special question 
at issue, he is said to be declined “ra- 
tione cause.” Trayner Leg. Max. 
See also Judges § 128 et seq. | ’ 

[b] Ratione contractus.—On ac- 


count of the contract. Trayner Leg. 
Max. 


[quot Bottom v. 


See also 


yw Oe nt nes Tere ee 


A ‘sensible man; a man of good 


Rational state of mind. The natural state of evy- 


Rational volition. A term which may be under- 
stood to mean volition attended by powers of rea- 


RATIONALIBUS DIVISIS.°? 


RATIONALIBUS DOS. A widow’s third, or rea- 
sonable dower.®* 


RATIONE. By reason of or on account of ;°° em- 
ployed in certain Latin phrases®® as well as in certain 


[ec] Ratione delicti.—Literally, 
“On account of the ‘delict.” The com- 
mission of a crime or delict vests the 
judge within whose territory it has 
been committed with an exclusive ju- 
Bpesievion quoad it. Trayner Leg. 

Ep. 


{d] Ratione domicilii—On  ac- 
count of domicile. Trayner Leg. Max. 


[e] Ratione habita.—Regard be- 
ing had. Trayner Leg. Max. 


{[f{] Ratione impotentize.—Literal- 
ly, “on account of inability.” A 
ground of qualified property in some 
animals fere nature, as in the young 
ones, while they are unable to fly or 
or run. Black L. D.. See Animals § 
7 text and note 57; and § 17. 


{g]  Ratione incidentizs.—By rea- 
son of the incidence; on account of 
being incidentally connected with. 
Trayner Leg. Max. [cit Erskine B. 4 
TY 4558) AGT. 

[h] Ratione loci.—Literally, “By 
reason of place.” A ground of own- 
ership in rabbits and hares. Burrill 
L [cit Hale Anal. § xxvi]. 


[i] Ratione materis.—By reason 
of the matter involved; in conse- 
quence of, or from the nature of, the 
subject matter. Black L. D. See Fos- 
ter v. U. S. Fidelity, ete., Co., 24 Que. 
K. B. 168, 164. See also Courts § 35 
et seq. 


[ij] Ratione originis.—On account 
of one’s origin or birth. Trayner Leg. 
Max. 

[k] Ratione personz.—By reason 
of the person concerned; from the 
character of the:person. Black L. D. 
See also Courts § 82 et seq. 

{1] Ratione privilegii—(1) A term 
which describes a species of property 
in wild animals, which consists in the 
right which, by a peculiar franchise 
anciently granted by the English 


‘crown, by virtue of its prerogative, 


one man may have of killing and tak- 
ing such animals on the land of an- 
other. Black L. D. See also Animals 
§ 7 text and note 58; and § 18. (2) 
Another form is “Propter privilegi- 
um.” 2 Blackstone Comm. p 394, 


{m] Ratione rei sitze.—Literally, 
“On account of the position of the 
subject or property.” A foreigner is 
Subject to the jurisdiction of the 
Scotch courts if he has either herita- 
ble or movable property situated in 
Scotland. Trayner Leg. Max. 

{[n] Ratione soli see Animals § 7 
text and note 59; and §§ 12-16. 

[o] Ratione subjectze materic.— 
On account of the subject matter; ac- 


cording to the subject matter. Tray- 
ner Leg. Max. 


{p] Ratione suspecti judicis.—Lit- 
erally, ‘On account of the judge being 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


Sa ee ee 


maxims.®? 


RATIONE CESSANTE, CESSAT IPSA LEX.°** 


RATIONES. 


In old law, the 
suit.®® 


RATIO NON CLAUDITUR LOCO.”° 


RATIO POTEST ALLEGARI DEFICIENTE 
LEGE, SED VERA ET LEGALIS ET NON AP- 


PARENS."! 
RATIO SUA SORIA.7?2 


RATIS. A Latin word which answers properly 


to our word “raft.”’73 


RATTENING. An offense punishable by fine or 
imprisonment which exists where the members of a 
trade union cause the tools, clothes, or other property 
of a workman to be taken away or hidden, in order 
to compel him to join the union or cease working.** 


RATTLER. A machine used to test bricks by the 


abrasion test.75 


RATTOONS. Shoots which spring up from roots 


suspected.” A ju'dge may be declined 
where, from his personal interest in 
the issue of the suit, or his relation- 
ship to either of the parties, he might 
be disposed to favor one of them, and 
deal partially. Trayner Leg. Max. 
See also Judges §§ 133-174. 


[a] Ratione tenure.—By reason 
of tenure; as a consequence of ten- 
ure. Black L. D. [cit 3 Blackstone 


Comm. p 230]. 
67. See infra text and note 68. 


68. A maxim meaning “The reason 
ceasing, the law itself ceases.” 

[a] Applied in: Jung v. Spilmann, 
10 La. A. (Orleans) 277; Wilson Lum- 
ber, etc., Co. v. Hutton, 152 N. C. 537, 
68 SE 2, 4. To same effect Howard 
v. Chicago, ete., R. Co., 179 Ill. A. 380, 
385. See State v. Briggs, Cow. Cr. (N. 
Y.) 165, 169 (where the quotation fol- 
lows the words: “It might be argued 
that the case is not within the rule 
- .-. aS it is not within the reason 
of the rule’’). 

[b] Other forms.—(1) Cessante 
ratione, cesset ipsa lex.’’ Beardsley v. 
Hartford, 50 Conn. 529, 542, 47 AmR 
677 (“This means that no law can 
survive the reasons on which it is 
founded’’). (2) Ratione cessante, 
cessat etiam lex,’ that is, ‘‘Ceases al- 
so the law’. Gustin vy. Brattle, Kirby 
(Conn.) 299, 310. (3) Ratione ces- 
sante, cessat lex. Ritter v. Ritter, 3 
Phila. (Pa.) 27, 29. (4) Ratione ces- 
sante, lex cessat. Mack v. Mack, 5 
Thomps. & C. (N. Y.) 528, 530. See 
Peo. v. Bennet, 37 N. Y. 117, 120, 93 
AmD 551, 4 Transcr. A. 32, 35. 4 Abb 
PrNS 89, 92, Cow. Cr. 1, 3, 553 (the 
form used in 37 N. Y. and 93 AmD, 
supra, being “‘cessante ratione, cessat 
ipsa lex,” and that used in the other 
reports of the case, supra, being “‘Ra- 
tione cessante, lex ipsa cessat’’). 

More usual form see Cessante Ra- 
tione Legis Cessat Ipsa Lex 11 C. J. 
p 224. 

69. Black L. D. See Pleading § 1. 


70. A maxim meaning “Reason is 
not confined to any place.’ Bouvier 
L. D. 


71. A maxim meaning “Reason 
may be alleged when the law is de- 
fective, but it must be true and le- 
gal reason and not merely apparent.” 
Peloubet Leg. Max. ‘ 

[a]. Applied in: 
last paragraph. 

72, A maxim meaning ‘Reason 
earries the day.” Morgan Leg. Max. 
{cit Griggs Collection of Maxims]. 

73. Raft v. Cypress Logs, 20 F. 
Cas. No. 11,527, 1 Flipp, 548, 544, 14 
AlbLJ (N.. Y.) 319. 


Coke Litt. p 191a, 


RATIONE—RAVISH . 


[52 C.J.] 1149 


from which sugar cane has been ecut.7® 


pleadings in a 


RATUM QUIS HABERE NON POTEST, QUOD 
IPSIUS NOMINE NON EST GESTUM.’’ 


RAVINE. A deep gully;78 a deep or precipitous 


cleft, especially the sharply hollowed-out bed of a 
torrent or intermittent stream;7° 
oulens "sa long, deep, and narrow hollow or pass 


a gorge;®® a 


through mountains;*? a mountain cleft;8* a long, 
deep, and narrow hollow worn by a stream or torrent 


of water;** and hence the presence of water, at 
least occasionally, is almost inseparable from the 


idea of a ravine.®® 


RAVISH.** 


“Raft” see 51 C. J. p 367. 
74. See Black L. D. 


75. Chicago v. Singer, 202 Ill. 75, 
79, 66 NE. 874. 


76. Viterbo v. Friedlander, 120 U. 
S. 707, 734, 7 SCt 962, 30 L. ed. 776 
(the “rattoons” are cut for sugar the 
first ea years after the cutting of the 
cane). 


[a] Derived from “rejetons’”’ see 
Viterbo v. Friedlander, 120 U. S. 707, 
734, 7 SCt 962, 30 L. ed. 776. 

77. A maxim meaning “One ean- 
not hold ratified that which has not 
been done in his own name.” Wilson 
v. Tumman, 6 M. & G. 236, 239 note, 
46 ECL 236, 134 Reprint 879 [cit 7 Y. 
B. 4 (quot Story Agency 251a [quot 
Saltmarsh ‘vi, Candia, 61° N; Hi 71, 
hCG 

[a] Quoted as a maxim of the can- 
on law in Watson v. Swann, 11 C. B.N. 
S. Hh 766, 103 ECL 756, 142 Reprint 
993. 


78. Webster D. [quot Popham vy. 
Holloron, 84 Mont. 442, 275 P 1099, 
1103]. 

79. Webster D. 
Holloron, supra]. 

80. Webster D. [quot Gibbs v. Wil- 
liams, 25 Kan. 214, 217, 87 AmR 241]. 

“Gorge” see 28 C. J. p 749. 

81. Popham y. Holloron, 84 Mont. 
442, 275 P 1099, 1108. 

[a] “‘Gulch’ is but the western 


synonym of ‘ravine.’” Popham v. 
Holloron, 84 Mont. 442, 452, 275 P 1099. 


[quot Popham v. 


82. Long v. Boone County, 36 Iowa 
60, 65 . 
83. Webster D, [quot Gibbs v. Wil- 


liams, 25 Kan. 214, 217, 37 AmR 241]. 


84. Long v. Boone County, 36 lowa 
60, 65 
[a] Similar definition—“‘A deep 


and narrow hollow, usually worn by a 
stream or torrent of water.’ Web- 
ster D. [quot -Gibbs v. Williams, 25 
Kan. 214, 217, 37 AmR 241]. 


85. Long v. Boone County, 36 Iowa 
60, 65 (a statute authorizing the build- 
ing of bridges over streams may ap- 
ply to the case of a ravine in which 
water exists so often and in such 
abundance as to render a bridge es- 
sential to its safe and convenient pas- 
sage). See also Waters [40 Cyc 554, 
555 text and notes 19-21]. 

86. Webster New Int. D. 

[a] -“Ravishing a cow” spoken of 
aman in an appropriate context im- 
putes the crime of bestiality and bug- 
gery with the cow, although the word 
has other meanings. 


Harper v. Delp, 


To abduct; to seize and carry away 
by violence;** to seize or snatch by force.®® 
term may be used as synonymous with “to rape,”8® 
and accordingly has been defined as meaning to con- 
stuprate®® by force;*! to defleur by violence;®? to 
have carnal knowledge of a woman by force and 
against her consent;°* and as thus used, like the term 


The 


é ind: 225, 230. See Libel and Slander 


87. Webster New Int. D. See Ab- 
duction § 1. 


88. Webster D. [quot State v. Pey- 
ton, 93 Ark. 406, 408, 125 SW 416, 137 
AmSR 938]; Beard v. State. 79 Ark. 
2938,; 311, «95 SW. 995,097 SW. 667,09 
AnnCas 409. 


“It signifieth properly to take away 
by violence and force.’ 1 Coke Litt. 
p 137 [quot dis. op. in Beard v. State, 
supra]. 

[a] Derived from Latin verb “ra- 
pic.”—Beard v. State, 79 Ark. 293, 311, 
95 SW 995, 97 SW 667, 9 AnnCas 409. 


“Rapuit” see ante. 


89. Webster D. [quot State v. Wil- 
liams, 263 Mo. 603, 173 SW 1051, 1052]; 
Reg. v. Bedere, 21 Ont. 189, 193. 


[a] In common parlance the word 
is Synonymous with “rape.’’ McCom- 
as v. State, 11 Mo. 116, 117 (the only 
difference in the statute between the 
two species of the offense is that the 
latter contemplated force, while the 
former may consist in the act of sex- 
ual intercourse alone, irrespective of 
actual violence or consent). 


[b] “Ravishing” is compelling to 
submit to carnal intercourse. Web- 


ster D. [quot Harper v. Delp, 3 Ind. 
225, 230]. 
[c] “¥Forcibly ravishing,” as used 


in a statute, was said to be doubtless- 
ly used in accordance with the gen- 
erally understood and accepted defini- 
tion of rape, which was the carnal 
knowledge of a woman by a man fore- 
ibly, against her will. Peo. v. Quinn, 
PECow. (Or. IGN. CY.) S015 13038. 


“Ravish” in indictment for rape 
see Rape § 59. 


The offense see Rape ante. 


90. Melone v. Com., 202 Ky. 659, 
660, 261 SW 17 [cit Cyc]. f 


“Constuprate” see 12 C. J. p 1306. 


91. Johnson D. [quot Harper v. 
Delp, 3 Ind. 225, 230]. ‘ 


92. Johnson D. [quot Harper vy. 
Delp, supra]; Melone v. Com., 202 Ky. 
559, 560, 261 SW 17 [quot Cyc] (but 
spelling the word ‘“deflower’’). 


93. Webster D. [quot Melone y. 
Com., supra; State v. Williams, 263 
Mo. 603, 173 SW 1051, 1052; Gougle- 
mann v; Peo.,.3 Park:, Cry:GNe Y=) 15; 
18; -Reg. v. Bedere, 21 Ont. 189, 193]; 
Williams v. State, 1 Tex. A. 90, 92, 28 
AmR 399. See State v. Heyer, 89 N. 
J. L. 187, 98 A 418, AnnCas1918D 284 
(substituting “will” for ‘‘consent’’). 
But see dis. op. in Beard v. State, 79 
Ark. 298, 311, 95 SW 995, 97 SW 667, 


1150 [52 C.J.]J 


“to rape,” it implies, imports, or presupposes force®* 
and violence in the man and want of consent®® and 
resistance on the part of the woman.°® 


RAVISHMENT.?* 


as synonymous with “rape.’’? 


° 


RAW. A relative term’ which has been defined 
as meaning not yet changed by some process of treat- 


ment or fabrication.* 
Raw fruits. 


from the tree.® 
Raw material.® 


9 AnnCas 409 (to the effect that it 
does not convey the idea that the car- 
nal knowledge was “against the wo- 
man’s will’). 


{a] Similar definitions.—Melone v. 
Com., 202 Ky. 659, 660, 261 SW 17 [cit 
Cyc]; State v. Welch, 191 Mo. 179, 
186, 89 SW 945, 4 AnnCas 681; Field 
v. State, 39 Tex. Cr. 488, 490, 46 SW 
pee Elschlep v. State, 11 Tex. A. 301, 


{[b] Under St. Westminster II the 
word means “having carnal knowl- 
edge of a woman by force, and the 
question then is, whether she con- 
sents.” Reg. v. Fletcher, 8 Cox C. C. 
131, 134 [quot Beard v. State, 79 Ark. 
293; 311, 95 SW 995, 97 SW 667, 9 Ann 
Cas 409]. 


94. Rookey v. State, 70 Conn. 104, 
111, 38 A 911; State v. Rohn, 140 Iowa 
640, 119 NW 88, 90; Com. v. Fogerty, 8 
Gray (Mass.) 489, 490, 69 AmD 264; 
Peo. v. Willett, 105 Mich. 110, 114, 62 
INIW 21153.’ Connell v. State, 6 Minn. 
2795 Peo. vy. Quinn, 1 Cow. Cr. (N. Y.) 
301, 303 (implies ‘that the act was 
done forcibly’); Harman v. Com., 12 
Serg. & R. (Pa.) 69, 70 [quot State v. 
Heyer, 89 N. J. L. 187, 98 A 413, 415, 
AnnCas1918D 284]; Davis v. State, 
42 Tex. 226, 228; Alexander v. State, 
58 Tex. Cr. 621, 622, 127 SW 189; Gib- 
son v. State, 17 Tex. A. 574, 577; Wil- 
liams v. State, 1 Tex. A.--90; ’92, 28 
AmR 399; Ross v. State, 16 Wyo. 285, 
93 P 299, 302, 94 P 217. See Palmer 
v. State, 121 Tenn. 465, 118 SW 1022, 
1029. 


95. Rookey vy. State, 70 Conn. 104, 
111, 38 A 911; Peo. v. Willett, 105 
Mich. 110, 114, 62 NW 1115; Harman 
Vey2comi, 12 Sere. 66 SERS (Pa.) 69, 70 
[quot State v. Heyer, 89 N. J..L. 187, 
98 A 413, 415, AnnCas1918D 284]; Da- 
vis v. State, 42 Tex. 226, 228; Alexan- 
der v. State, 58 Tex. Cr. 621, 622, 127 
SW 189; Gibson v. State, 17 Tex. A. 
574, 577; Williams v. State, 1 Tex. A. 
90, 92, 28 AmR 399. See State v. Pey- 
ton, 93 Ark. 406, 408, 125 SW 416, 137 
AmSR 933-0’ Connell v. State, 6 Minn. 
279 (“imports nat only force and vio- 
Jence on the part of the man, but re- 
sistance on the part of the woman’’); 
Peo. v. Quinn, 1 Cow. Cr, (N. Y.) 301, 
303 (“against the will of the woman’”’). 


[a] “Implies nothing more than 
that the act was done forcibly and 
against the will of the woman.’ 
Palmer vy. State, 121 Tenn. 465, 492, 
118 SW 1022. 


[b] “Feloniously did ravish and 
carnally know’’ implies that the act 
was done forcibly and against the will 
of the woman. Bouvier L. D. [quot 
aye v. Quinn, 1 Cow. Cr. (N. Y.) 301, 
303 

96. Rookey v. State, 70 Conn. 104, 
111, 38 A 911; O’Connell v. State, 6 
Minn. 279 [quot Williams v. State, 1 


Act of ravishing;°® 
tion;®°® and more particularly the ravishing of a 
woman,! in which latter sense it may be employed 


Those fruits, and. only those, which 
are in their natural state, or so nearly in that condi- 
tion that they retain substantially unimpaired the 
qualities and characteristics of the fruit as it came 


Unwrought or unmanufactured 


RAVISH—RAW 


material.” 
tions of 


abdue- 


OLanyaeen ot 


While the term has been used in defini- 
“manufacture” 
ele,’® and employed by lexicographers, in the early 
editions of the dictionaries,°® in the sense of crude 
material,‘® or material in its natural state,** more 
recently "raw material” has been used in definitions 
of “manufacture” as denoting merely material from 
which a final product is pete not necessarily ma- 
terial in its natural state.1? 


and “manufactured arti- 


Phrases: ‘Furnishers 
raw material,”* “other raw ma- 


terial generally used in manufacturing establish- 


vated state.1® 


ments,”!* “raw material to a distillery.”’+> 


Raw prairie land. <A treeless tract covered with 
coarse grass and fertile soil, in its natural or unculti- 


Raw silk. Silk as it is wound off from the cocoons 


Tex. A. 90, 92, 28 AmR ae 
v. State, 17 Tex. A. 574, 577. 


97. See Ravish ante. 
98. Webster New Int. D. 


[a] Latin “rapuit.’—Com. v. Fo- 
gerty, 8 Gray (Mass.) 489, 490, 69 
AmD 264. See Rapuit ante. 


99. Beard v. State, 79 Ark. 293, 311, 
95 SW 995, 97 SW 667, 9 AnnCas 409: 


[a] At common law, it was equal- 
ly as applicable to abduction as to 
rape, and to males as females. Beard 
v. State, 79 Ark. 293, 311, 95 SW 995, 
97 SW 667, 9 AnnCas 409. 


The offense see Abduction § 1, 
1. Webster New Int. D. 


2. Beard v. State, 79 Ark. 298, 311, 
95 SW 995, 97 SW 667, 9 AnnCas 409; 
Reg. v. Bedere, 21 Ont. 189, 194. See 
Rape § 1. 

3. Caspar v. Lewin, 82 Kan. 
109 P 657, 659, 49 LRANS 526. 


4 Caspar v. Lewin, 82 Kan. 
109 P 657, 659, 49 LRANS 526; 
cases infra notes 89— 6. 


[a] Compared with “incomplete” 
and “unfinished.”—Caspar v. Lewin, 
82 Kan. 604, 109 P 657, 659, 49 LRANS 
526. See also Manufacturers § 30 
text and notes 20-25. 


{b] In contradistinction to 
“tanned” or “dressed” when applied to 
hides, as used in Game Protection rey 
(1895) § 7, see Reg. v. Strauss, (B. C 

1 CanCrCas 103, 106. 
on U. S.. v. Meyer Co., 12 Cust. A. 

{a] “Dried fruits and cooked fruits 
are commonly regarded as radically 
different [from raw fruits] and Con- 
gress itself has long recognized the 
difference by providing for them as 
separate distinct tariff entities.” U. 
S. v. Meyer Co., 12 Cust. A. 124, 126. 

[b] Sour dried Dalmatian cherries 
are classified for customs purposes as 


dried cherries and not raw cherries. 
U.S. v. Meyer Co., 12 Cust. A. 124, 126. 


6. See also Manufactures § 30. 

7 See Century D. 

8. See Manufactures §§ 3-5, 20-30. 

9. State v. Hennessy Co., 71 Mont. 
301, 280 P 64, 65. 

10. See Henderson vy. George Del- 
ker Co., 193 Ky. 248, 235 SW 732, 735. 

11. State v. Hennessy Co., 71 Mont. 
301, 230 P 64, 65. See Henderson v. 
George Delker Co., 193 Ky. 248, 235 
SW 732, 735 (the term does not nec- 
essarily mean such material only). 

[a] Includes: Ore, clay, and coal. 
Hicks v. Consolidation Coal Co., 77 
Md: -86,.89, 91, 25) A979. 

[b] Does not include “Straight 
whiskies,” that is to say, those pro- 


Gibson 


604, 


604, 
and 


and before it is manufactured,*? commonly known as 


duced by distilling and refined by age 
into perfected, marketable, drinkable 
whisky. Block v. Lewis, 5 OhS&CP 
370, 5 OhNP 392 (within a statute ex- 
empting from taxation those who 
manufacture from ‘raw materials’’). 


12. State v. Hennessy Co. 71 
Mont. 301, 230 P 64, 65. 


[a] What is raw material to one 
is a finished product to another. To 


.the tanner leather is a manufactured 


or finished product, but to the shoe- 
maker it is raw material. ‘State v. 
yee aree Co., 71 Mont. 301, 230 P 


[b] Term may include a convert- 
ed or prepared product made from the 
crude material, which has undergone 
manufacturing processes. Henderson 
eo Delker Co., 193 Ky. 248, 235 


[c] Subjected to successive pro- 
cesses.—‘‘Raw materials may be and 
often are subjected to successive 
processes of manufacture, each one 
of which is complete in itself, but 
several of which may be required to 
make the final product. . . . The 
material of which each manufacture 
is. formed - is not necessarily 
the original raw material.’’ Tide 
Water Oil ‘Co: v. U. S., (172-0. 78.) 200, 
216, 18 SCt 837, 43 L. ed. 139 [quot 
State v: Hennessy Co., 71 Mont. 301, 
304, 230 P 64]. 


{d] “Raw product” distinguished. 
—Driver-Harris Wire Co. v. Driver, 
70 N. a Eq. 34, 62 A 461, 463. 


13. Hicks v. Consolidation Coal 
Co., 77 Md.86,' 89) 915-25, ANTS: 


14. Hicks v. Consolidation Coal 
Co., supra, 

LOW Sherry, iv. WUS.. 
486, 56 CCA 6338. 


16. Gardner v. Mann, 86 Ind. A. 
694, 76 NE 417, 418 (in a representa- 
tion, for purposes of trade, concern- 
ing lands in Kansas). 


17. Webster Am, D, [quot Lowes. 
Union Transfer Co., 79 Cal. A. 598, 
250 Pa Gos, TOa]: 


[a] “Silk” not limited to raw silk. 
—Lowder v. Union Transfer Co., 79 
Cal. A. 598, 250 P 708,°704 (as used 
in. a statute requiring the consignor 
to notify the carrier of the presence 
of silk and other articles of value in 
the shipment). ‘ 

{b] In construing provision in 
Tariff Act July 24, 1897 ¢ 11 § 2 Free 
List par 660 (30 St. at L. 201) for 
“silk, raw, or. as reeled from the co- 


120 Fed. 483, 


coon, ) but noe). . advanced in 
manufacture in any way,” it was 
held: (1) That the provision does 


not cover any form of: raw silk ad- 
vanced beyond the _ condition of 
skeins. Klots v. U. S., 139 Fed. 606, 
607, 71 CCA 590. (2) That silk known 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


silk in skeins.18§ 
Other phrases: 


factured articles.”21 


RAWHIDE. Untanned cattle skin.?? 

A hide which has been stripped 
of its hair, and softened, and brought to a state where 
it is very soft, flabby, and much wrinkled, but has 


Rawhide leather. 


not been tanned.?3 
RAZE.24 To erase.?5 
RAZOR.?° 


or tool used for shaving purposes.?°® 
RAZURE.?®° 


2s) sineles’ or “silk. on, tubes,” 
which has been wound from the 
skeins onto tubes, the effect of this 
process being to advance the silk a 
stage in preparation for its ultimate 
use, has been “advanced in manufac- 
tune. 7.Klots), v. U: S., supra. (3) 
‘That silk in this form is not free of 
duty under this provision, but duti- 
able under par 884 (§ 1 schedule L, 
-of such act [30 St. at L. 185]), as 
“silk . not further advanced or 
manufactured than carded or combed 
Sika. lots. wv. Uy S.,.1supra. (4) 
‘That, where “raw silk’ ‘thas been re- 
reeled from skeins upon cops or 
tubes, thus permitting the operation 
of doubling or twisting to be omit- 
ted in the process of finishing the 
silk, and thus bringing the article 
one step nearer the condition of fin- 
ished silk, this removes the article 
from the provision of such Free List, 
and brings it within the provision 
in par 384 of such act. POS. eis 
alotz, 1233 “Fed. 808; 809.2-() But 
“raw tussah silk,” in the same con- 
dition as when reeled from cocoons, 
except that it has been transferred 
from the large reels on which it was 
taken from the cocoons to smaller 
reels, the result of this process not 
being any change in the condition of 
the silk other than to adapt the 
skeins thus produced to American 
spinning machines, was held not to 
be dutiable as “silk partially manu- 
factured from cocoons,” under par 
384 of such act, but to be free of 
Beceee under par 660, as “silk, raw, or 
as reeled from the cocoon, but ‘not 
. advanced in any way.’ Us 


v. ‘Stewart, 133 Fed. 811. 

LS wo. ave Klotz, 133. Med. 808, 
810. 

19. Caspar v. Lewin, 82 Kan. 604, 


608, 109 P 657, 49 LRANS 526. 


20. U. S. v. Buffalo Natural Gas 
Fuel Co., 78 Fed. 110, 112, 24 CCA 4; 
Sheldon v. U. S., 12 Gust. A. 474, 475, 
477. 


[a] As used in Tariff Act (1) in- 
eludes locust beans commonly known 
as “St. John’s bread.” Sheldon v. U. 
S12 ‘Cust. A. (474, 474, 477. (2) 
Does not include ‘natural ie it be- 
ing a “crude mineral.” Buf- 
falo Natural Gas Fuel Com 78 Fed. 
110, 112, 24 CCA 4. 


21. Frazee v. Moffitt, 18 Fed. 584, 
587, 20 Blatchf. 267. 


[a] yy used in U. S. Rev. St. 
(1878) § 2516, includes hay. “Many 
articles are properly called raw which 
have undergone some manipulation. 
Cotton is picked from the bolls, and 
cleaned by ginning, and baled. Yet 
it is raw cotton in the bale. Wheat 
is cut, and the grains are threshed 
out, and then subjected to a cleaning 
machine, and then bagged. Yet it is 


“Tn a raw, unfinished and incom- 
plete state and condition,”!® “raw or unmanufac- 
tured article not enumerated,’?° “raw or unmanu- 


An article of common domestic use ;?* 
an instrument or implement pertaining to the toilet 
or shop, having a well-known and specific use to 
which it is ordinarily applied;?°8 a sharp instrument 


RAW—REACTIVE FILM 


RE. 


Phrase: 
debtor.”?+ 


reached.’’?4 


Reached. Stretched out or forth; 
without reference to direction.?? 
multiple of five nearest reached,’’?? aa next port 


[52 C.J.) 1151 


[§ 1] A. As Independent Word. A Latin 
term meaning in the matter of; 
a term of frequent use in designating judicial pro- 
ceedings in which there is only one party.** 


[§ 2] B. As a Prefix. 
restoration and is chiefly used in English words de- 
rived from French or Latin.1® 


REACH. To extend an action or influence to; to 
seize;'® also to arrive at; 


“To reach the property of a judgment 


in) thercase (Olea 


It denotes repetition or 


to come to.?° 


extended ; 
Phrases: “Phat 


REACKNOWLEDGMENT.?® 
REACTIVE FILM. One in which a chemical 


raw wheat in the bag. So with other 
grains. The cotton and the grains 
undergo such change and preparation 
as exposure to light, and natural or 
artificial heat, and air, and the ma- 
nipulation they receive, produce or 
allow, be it more or less. Yet nei- 
ther the cotton nor the grains would 
be said to be manufactured. Salt 
and sugar are new articles. Cotton 
and grains are the same articles they 
were when on the plant with its roots 
in the earth. So hay is the same ar- 
ticle it was when it was stalks of 
grass with roots in the earth. It is 
dried, to be sure; but the drying and 
any conversion of starch into sugar” 
(i. e. in the substance of the ‘hay) 
“are mere incidents of the necessary 
cutting to enable it to be stored for 
food. . Dried apples would not be 
called a manufactured article, though 
the apple is peeled and cored and 
sliced, and dried by exposure to the 
sun and manipulation. The substance 
of dried apples is still apples. The 
substance of dried grass or hay is 
still grass.. Change of name and ma- 
nipulation do not necessarily consti- 
tute manufacture, within the mean- 
ing of section 2516. Hach case must 
be decided according to its own cir- 
cumstances.” Frazee v. Moffitt, 18 
Wed, 5845587, 20 Blatchf. 267. ~ See 
also Manufactures §§ 20-33. 
22. Webster New Int. D. 


23. Weatherhead v. Coupe, 147 U. 
S BR Sei, TE SGe Silky S10 dee GOR alsis. 


“eather” see 36 C. J. p 973. 


24. See also Rasing ante; Rasure 
ante. 

25. Black L. D. [cit 3 How. St. 
Pepi > Ol. 


“Brase” see 21 C. J. p 818. 


26. As weapon see Assault and 
Battery § 214 note 74; Homicide § 
94; Weapons [40 Cye 852 note 2, 855 
note 34]. 


27. State v. Larkin, 24 Mo. A, 410, 
412. 
28. State v. Nelson, 38 La. Ann. 


942, 944, 58 AmR 202 [quot Brown 
Vv. State, 105 Miss. 367, 62 S 3538, 46 
LRANS 700, AnnCas1916E 307 [quot 
Cyey; State vy. Page, 15 S: D: 613, 617, 
91 NW 313]. See State v. Larkin, 24 
Mo. A. 410, 412. 


29. Btown v. State, 105 Miss. 367, 
62 S 353, 46 LRANS 700, AnnCas1916H 
307; Scott v. State, 42 Tex. Cr. 607, 
-62 Sw 419, 420. 


[a] Similar definitions—(1) “A 
sharp-edged instrument used _ for 
shaving the face.” Century D. [quot 
Brown vy. State, 105 Miss. 367, 372, 62 
S 353, 46 LRANS 700, AnnCas1916H 
SOMA C2) ue knife used for shay- 
ing.’ Peo Cricuoli, 157 App. Div. 
201, 141 NYS 855, 857. 


{[b] Distinguished from “knife” 
and “dangerous knife.”—Peo. vy. Cri- 
eyo. 157 App. Div. 201, 141 NYS 855, 


“Nicked razor” see 46 C. J. p 477. 


30. See Rasure ante. See also 
Rasing ante; Raze ante. 

31-16. Black L. D. 

[a] Derived from lSLatin: [abla- 


tive case of “res,” thing (affair) Web- 
ster New Int. iDLap 


Ly. Black Li.) .D; (adding: “Thus, 
ave Vivian’ signifies ‘In the matter of 
Vivian,’ or in ‘Vivian’s Case’’’). 


“In re” defined see In § 7 note 56 
[ez]. 

18. Webster New 
terms beginning ‘“‘Re’”’ post. 


19. Webster New Int. D. 
20. Webster New Int. D. 


21. Ex. p. Crawford, 154 Fed. 769, 
710; 183 CCA 7474. 


[a] Judgment creditor’s remedy, 
given by Pa. Act July 12, 1842 @: 15 
p 339), by the arrest and imprison- 
ment of defendant on a showing of 
fraudulent removal or concealment 
of his property, is one ‘‘to reach the 
property of a judgment debtor,” 
within the meaning of Rev. St. § 916, 
and is available in the federal courts. 
Ex p. Crawford, 154 Fed. 769, 770, 83 
CCA 474, 


22. Wells v. Cleveland, ete, R. 
Cos? Oh. Cir’ Ct. 21015720 5,-9 Oh. Cir. 
Dec. 527. 


23. Wells v. Cleveland, ete, R. 
Co., supra (Rev. St. § 3374, provid- 
ing that railroad fares shall be “that 
multiple of five, nearest reached by 
multiplying the rate by the distance,” 
indicates the object in closest prox- 
imity, closest to reach by the least 
extension or stretching forth without 
reference to direction). 


24. Bullock v. White Star SS. 
30 Wash, 448, 456, 70 P 1106. 


[a] As used in ticket contract 
providing for the landing of a pas- 
Senger at “the next port reached,” in 
ease he could not “be safely landed 
at the port of destination,’ the term 
clearly means the port beyond the 
place of destination reasonably near 
on the line of voyage, and the con- 
tract intends that one may be landed 
at some intermediate port and that 
such landing would be a compliance. 


iIntan) See 


Cor 


Bullock v. White Star SS. Co., 30 
Wash, 448, 456, 70 P 1106. 

25. Reacknowledgment: 
Pi A see Acknowledgments § 
By: : 


New promise and acknowledgment 
of debt see Limitations of Ac- 
tions § 564 et seq. 


1152 (52: 0da 


change or reaction occurs upon spreading the film 
and subjecting it to heat, light, air, motion, or elec- 
tricity, but without the addition of some other chem- 


ical substance.?® 
READ. 


or of a printed document.*? 


Read law, among lawyers, means to take up the 
study of the law with the purpose of being admitted 
to the bar and practicing the profession;*? to be- 


come a lawyer.*+ 
Other phrases: 


[§ 1] A. As Transitive Verb.? 
cover or understand by characters, marks, features, 
etc.;28 to gather the meaning of by inspection ;?° 
to learn by observation;®° to make a special study 
of ;?1_ to pronounce aloud, or acquire by actual in- 
spection, a knowledge of the contents of a writing 


“Papers read in evidence,”?> “read 


REACTIVE FILM—READILY 


rule.’ ’44 


To dis- 


“Immediately available. 


Readily seen. 


“read over ;”*° also, “nominal reading,”*° “physical- 
ly capable ‘of reading, 41 “reading in full,”’*? “read- 
ing of the bill,’4? “reading which 


[§ 2] B. As Intransitive Verb. 
verb, is also used in an intransitive or passive sense, *° 
as in the phrase “to read as follows. 


READILY. A relative term,‘? meaning “easi- 


“natent,”°7 or “readily perceived by the eye. 
Other phrases: 


eeraen the 


“Read,” as fe 


9746 


ly;”48 “promptly ;”4® “quickly;”5° “speedily;”°* 
also, “at hand;”°? “convenient;”°? “handy ;”** 
9955 


A term equivalent to “obvious,” ® 


58 


“Readily attainable applianc- 


es,”5® “readily converted,”®® “readily ignited, and 


at .length,”’?* “read in full,”*’ “read. [to her],/’%* 


By—Continued: 
Wife after death of eeeerae see 
Acknowledgments § 2 
Of appeal bond see Ae cae + ions Gite 
§ 238 note 96 [d]. 


26. General Bakelite Co. v. Niko- 
Jas; 226: Wed. 1639, 1549. 

“Film” see 25 C. J. p 1129. 

27. Read, ability to, as qualifica- 
tion of: 

Juror see Juries § 181 notes 55-59. 
Municipal officer or employee see 
Municipal Corporations § 1018. 

Voter see Elections § 34. 


Reading: 

As service of: 

Notice see Depositions § 173; 
tice § 66 

Process see Process § 77. 

By party as affecting: 

Contract see Contracts §§ 249-253. 

Deed see Deeds § 145. 

Will see Wills [40 Cye 1100-1101]. 

Deposition see Depositions § 342 et 
seq. 

Documentary evidence see Evidence 
§§ 900-1218; Trial [38 Cye 1337, 
1338]. 

aes a ma see Statutes [39 Cyc 
52]. 

Of bili before passing see Statutes [39 
Cyc 949]. 

To jury by: 

Counsel during argument see Crim- 
inal Law §§ 2237-2239; Trial [38 
Cye 1480-1485]. 

Court in its instructions see Crim- 
inal Law § 2361; Trial [38 Cyc 


No- 


1778, 1774]. 

28. Webster D. [quot Chicago, 
ete., Electric R. Co. v. Spence, 213 
Mei: 224, 72 NE 796, 104 AmSR 
213]. 

29.) Webster Di: [auot) Chicago, 
ete., Electric R. Co. v. Spence, supra]. 

30. Webster D. [quot Chicago, 
etc., Electric R. Co. v. Spence, su- 
pra]. 

31. Webster New Int. D. See also 
infra § 

32. See Bouvier L. D. subverb 
“reading” there similarly defined, 


mutatis mutandis. 


33. Benson’s HEst., 169 Pa. 602, 604, 
32° A 654. 
[a] Not casual reading.—‘“It cer- 


tainly does not mean to read law 
books casually, for amusement or 
general instruction.’’ Benson’s Est., 
169 Pa. 602, 604, 32 A 654. 

[b] Not confined to preparatory 
course but includes also the reading 
of cases and textbooks of which 
every lawyer does more or less after 
his admission. Benson’s Hst., 169 Pa. 
602, 604, 605, 32 A 654. 

34. Benson’s HEst., 169 Pa. 602, 605, 
32 A 654 (the phrase in the expres- 


sion 


‘114. 


“my nephews who may read 
law,” in a will, means “become law- 
yers’’). 

35. Chicago, Electric R. Co. 


etc., 
v. Spence, 213 Ill. 220, 224, 72 NE 


796, 104 AmSR 213. 


[a] Photographs or ace eo 
—Chicago, ete., Electric R. Co. 
Spence, 213 Ill. 220, 224, 72 NE 796, 
104 AmSR 213. 


36. Weill v. Kenfield, 54 Cal. 111, 
112; Tarr v. Western Loan, etc., Co., 
Lb dae 751,099) P0497 10038; 


37. Tarr v. Western Loan, 
Co;, Lb: iday 751, 99) Pi. 1049521053: 


38. Watson v. Michael, 21 W. Va. 
568, 571, 574. 


[a] Equivalent of “fully ex- 
plained.”—A certificate of a married 
woman’s acknowledgment stating 
that a deed was “read” to ther does 
not show a compliance with a statute 
requiring that it be fully explained: 
were. v. Michael, 21 W. Va. 568, 
5 74 


39. Saunders vy. Board of Liquida- 
tion of City Debt, 110 La. 318, 34 S 
457, 458. 
hae Weill v. Kenfield, 54 Cal. 


41. U.S. v. Tod, 294 Fed. 820, 822. 
[a] Deaf mute is physically capa- 
ble of reading, although not of read- 
ie aloud. U.S. v. Tod, 294 Fed. 820, 


42. New oe ae v. Brooks, 36 La. 
Ann. 641, 


43. Weill v. Kenfield, 54 Cal. 111, 
114; Santee Mills v. Query, 122 S. 
C. 158, 115 SH 202, 204. See also Stat- 
utes [36 Cyc 949, 952]. 


44. Weill v. Kenfield, 54 Cal. 


etc., 


Tes bah 


3a Ralf 


45. 
46. 


Webster New Int. D. 


Ue siv. Barr, 245m Cas. No: 
14,527, 4 Sawy. 254, 256, 15 AlbLJ 
(N. Y.) 472; Byrd v. State, 212 Ala. 
266, 268, 102 S 223; Helena v. Rogan, 
27 Mont, 185, 138, 69 P 709; Cortesy 
Voi Debriy.. GaN EN 895 (938 near en DUAR 
Goodno v. Oshkosh, 81 Wis. 127, 130; 
State v. Ingersoll, 17 Wis. 631, 634. 


47. Fesler v. Internal 
Comr., 38: BY (2a)) 166, 157, 


{a] “It is a relative and not an 
absolute term, and must be interpret- 
ed by the circumstances which are 
related to the transactions in ques- 


Revenue 


tion.” Fesler v. Internal Revenue 
Comr,, 88 F.. (2d) 155,.158. 

48. Century D. [quot Western 
Coal, etc., Co. v. Berberich, 94 Fed. 


329, 334, 36 CCA 364]; 
ternal Revenue Comr., 
157. 


Fesler v. In- 
38 F, (2d) 155, 


susceptible to ignition,”’®! “readily realizable mar- 


49. Fesler v. Internal Revenue 
Comr., supra. : 
[a] “Does not mean immediately.” 


—Fesler v. Internal Revenue Comr., 
38 FH. (2d) 155, 158. 

“Promptly” see 50 C. J. p 719. 

50. Century D. [quot Western 
Coal, etc., Co. v. Berberich, 94 Fed. 
329, 334, 36 CCA 364]. 

51. Century D. [quot Western, 
Coal, etc., Co. v. Berberich, supra]. 

“Speedily” see [36 Cyc 797]. 

52. Standard D. [quot Western 
Coal, etc., Co. v. Berberich, 94 Fed. 
3829, 334, 36 CCA 364]. 

53. Standard D. [quot Western 
Coal, ete., Co. v. Berberich, supra]. 

“Convenient” see 13 C. J. p 844. 

54 Standard D. [quot Western 
Coal, etc., Co. v. Berberich, 94 Fed. 
329, 334, 36 CCA 364]. 

55. Standard D. [quot Western 
Coal, etc., Co. v. Berberich, supra]. 

56. Missouri, etc., R. Co. v. John- 
son, (Tex. Civ. A.) 67 SW 769, 771. 

“Obvious” see 46 C. J. p 891. 

57. Missouri, etc., R. Co. v. John- 
son, (Tex. Civ. A.) 67 SW 769, 771. 

[a] In action for personal inju- 
ries resulting from falling into an 
excavation made by defendant, the 
trial court instructed the jury to find 
for defendant if it believed from the 


evidence that an electric light fur- | 


nished sufficient light for the excava- 
tion to be readily seen by a person 
exercising ordinary care. The appel- 
late court said: ‘“‘The term ‘readily 
seen,’ in the connection in which it 
appears in the charge while not hap- 
pily employed, is the equivalent of 
‘patent’ or ‘obvious,’ which are the 
terms generally used in legal par- 
lance in stating the rule under con- 
sideration.” Missouri, ete., R. Co. v. 
JORTED, (Tex. Civ. A.) 67 SW 769, 


“Patent” see 47 C. J. p 1376. 


58. Webster D. subverb “obvious” 
[quot Missouri, ete., R. Co. v. John- 
son,” (Tex. Civ. A.) '67 SW 769) 77419) 


59... Mather v. -Rillston, 156 U. S. 
391, 399, 15: SCt 464, 39, L. ‘ed. 464 
[quot Western Coal, etc., Co. v. Ber- 
berich, 94 Fed. 329, 334, 36 CCA 364]. 


60. Eesler v. Internal - Revenue 
Comr., 38 F. (2d) 155; 157. 


61. Pennsylvania Co. for Ins. of 
Lives, ete. v. Sun.Co., 290 Pa, -404, 
133: 909509 ids 5S ALR 873. ° 


[a] “‘Readily’ and ‘susceptible’ 
are words of anticipation, apprehen- 
sion or mere fear, or, as the autthori- 
ties say, doubtful, eventual, or. con- 
tingent.’ Pennsylvania Co. for Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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READILY—READY 


ket,’’®? “readily realizable market value.” 


READINESS.** State or quality of being ready; 
willingness.®* 
Phrases: “Readiness and willingness,’®* “readi- 


ness to load,”®* “readiness to perform.’ 


READING. [§ 1] A. As a Noun,*® the act of 
making known the contents of a writing, or of a 
printed document;*° the act, practice, or art of 
perusing written or printed matter and ascertaining 
or considering its contents or meaning.?! 


[§ 2] B. Asan Adjective, the word may be used.*? 


READJUSTED LUMBER. Veneering, cut with 
a knife instead of being cut with one of the many 
kinds of saws used in sawmills ;7 thick veneering.** 


READY. Causing no delay for lack of being fitted 
or furnished ;7° completely prepared as for imme- 
diate use or for present requirement;‘° equipped or 
supplied with what is needed for some act or event ;77 
not behindhand or backward when ealled upon; 
prepared at the moment;‘*® prepared in mind or dis- 
position ;8° disposed;§+ free;%? inelined;*? will- 
ing;$* not reluctant.§® 


“Able”*® has been distinguished from “ready.’’*7 


’ 


[52'C. J.J]. 1153- 


“Ready for occupancy.” A term, as used in leas- 
es, not exactly defined by law,**® since it depends 
largely upon the.purpose for which the premises are 
to be used.*® However, its meaning is frequently 
made clear by the context,®® or extrinsic facts;9* 
and it has been construed to mean ready to be taken 
possession of by the tenants®* considering the char- 
acter of the building.®® 


Ready for shipment. The phrase is susceptible of 
different interpretations or applications, each being 
fairly and reasonably within the signification there- 
of;°* and its meaning is to be determined and meas- 
ured by the circumstances or connection in which it 
is used.°> Applied to goods, it means generally that 
they are fully prepared for shipping;°* but not nec- 
essarily that the carrier had accepted possession and 
control thereof for the purpose of transporting them 
to their destination.®7 

Ready for trial. A case stands “ready for trial,” 
upon the issue being regularly joined between the 
litigants,°® and upon announcement of readiness.®® 

Ready money. A phrase which is perhaps usually 
different in meaning from the word “money,”? fre- 
quently used in wills, where its meaning depends upon 


OreLaves, ete. v. Sun +Co;, 290'*Pa: 73. Talbot v. Fear, 89 Fed. 197,[{ raises the necessary money, he is not 
404, 412, 1388 A 909, 55 ALR 873. 199; 200, 32 ‘CCA: 186. ‘ready’”’). See also Brokers §§ 87,’ 
62. Fesler vy. Internal Revenue 74 Talbot v. Fear, supra. 88, p 
Comr., 38 F. (2d) 155, 157. + 75. Webster D. [quot State v.| ,,88&, Murphy v. Schwaner, 84 Conn. 
63. Fesler y. Internal Revenue | Gooch, 105 Mo. 392, 398, 16 SW 892]. | 420, 427, 428, 80 A 295. 
Comr., supra. se) ache Ae te Put eo ne Pit ae v- Pea supra. 
: v. Mahoney, Iowa grad 2, ‘ urphy v. chwaner supra; 
Baaibice s acolo Pa Ge) Regge | Nwes2, bLG; NW 288). Gerry y, Siebrecht, 88 NYS 1034, 
post; Tender [38 Cyc 131, 132, 142, [a] Reports of masters in chan- | 1035. f 
780, 69]. cery are “ready” when written, with- 91. Cunningham vy. Washburn, 119 
“Ready” t in a rule of court providing for their| Mass. 224, 227. See Murphy v. 
eady” see post. return as soon as ready. Hatch v.|Schwaner, 84 Conn. 420, 80 A 295, 297. 
65. Webster New Int. D. Indianapolis, ete., R. Co., 9 Fed. 856, [a] Parol evidence admissible to 
[a] Implies ability as well as 859, 11 Biss. 138. show what was intended, under oral 


willingness to do the act. Rawson vy. 


77. Webster D. [quot Colburn v. 


agreement prior to the written lease, 


Johnson, 1 East 203, 205, 102 Reprint | Seymour, 32 Colo. 430, 76 P 1058,|to render building ready for occu- 
79. 1060, 2 AnnCas 182]. ae ee a ee ee 
66. Henry Dean & Sons, Ltd. v. 78. Webster ir ECMO’: H Staite: sive) | See CS Ul eA Sas COR ECan aa 
P, O'Day Proprietary, Lid., 39 Austr.|Gooch, 105 Mo. 393, 398, 16 SW 892]. |Jarly what was required. 426 427) 80 
Cc. L. R. 330, 336; Baird v. Magripi- 79. Webster [quot State v. rertie , ate , , , 
lis, 37 Austr. C, L. R. .321, 330, 335. Gooch, supra; State v. Ostman, 147 $2 Tie i Sch , 
[a] Of customer as test of |Mo. A. 422, 126 SW 961, 964]. ve SUNDAY © Veg Waal el ey SDE 
' 5 s Gerry v. Siebrecht, 88 NYS 1034, 
poker s ge Gn, ss. Ty i ean cae see 80. Webster ; fangs 5 Bree 1035. ‘ 
Brokers Gooch, 105 Mo. 392, 3 1 ; 
2 i Z 3 [a] Does not mean fitted by the 
67. W. & C. T. Jones SS. Co. rere eae 147 Mo. A. 422, 126) 1 ccor “with fixtures, rendering it 
Barnes-Ames Co., 244 Fed. 116, 156 E , : : ready for the lesseé’s business, 
CCA 544. 81. Webster D. [quot State v.|Gerry vy. Siebrecht, 88 NYS 1034, 
[a] Includes fitness to receive | Gooch, 105 Mo. 392, 398, 16 SW 892;] 1035. 
carea— We eG. T yones 8S, Go, v_| State, Vv. Ostman, 147 Mo. A. 422,.126|" 1+) whether building privy or 
Se eeesaike Co. , 244 Fed. 116, ile pies $61, 96415. Conti v. Ambergate, water-closet is required in a contract 
156 CCA 544. Weer 117 Reprint. 1229.” U “CO eh seid. house ready for cca 
4 , : pancy”’ depends upon certain extrin- 
68. Stierle v.| Rayner, 92 Conn. 82. Webster D. [quot State v.|sic facts to be found by the jury. 
150, ,183,y102, A. 581. Gooch, 105 Mo. 392, 398, 16 SW 892;|Cunningham v. Washburn, 119 Mass. 
69. As verb see Read ante. State v. Ostman, 147 Mo. A. 422, 126] 224, 227. 
70. Bouvier L. D. [quot New Or-|SW 961, 964]. “Occupancy” see 46 C. J. p 893. 
leans v. Brooks, 36 La. Ann. 641, a i $92: Maat: oe on See also Occupancy § 2. 
642]. ooch, fo) 93. Cunningham vy. Washburn, 119 
71. New Standard D. [quot U. 8S. State v. Ostman, 147 Mo. A. 422, 126 | Mass. 224, 227. 


vy. Tod, 294 Fed, 820, 822]. 


72. Kanopolis Land Co. v. Morgan, 
1 Kan. A. 68, 41 P 205. 


[a] Used to distinguish kind of 
text matter, generally in newspapers, 
from advertisements or advertising 
matter. Kanopolis Land Co. v. Mor- 
gan,. 1 Kan. A: 68, 41 P 205, ,.206 
(“What might be properly consid- 
ered ‘reading matter’ under some cir- 
cumstances, under other and differ- 
ent circumstances would not be so 
classified. No certain or fixed rule 
ean probably be applied to enable a 
court, from a mere inspection of a 
newspaper, to say to what particular 
class of printed matter every inser- 
tion should belong’’). 


SW 961, 964]. 


84 Webster D. [quot State v. 
Gooch, 105 Mo. 392, 398, 16 SW 892; 
State v. Ostman, 147 Mo. A. 422, 126 
Sw 961, ,964]. See Smith v. Keeler, 
Seal eA. 267, 268. 

85. Webster D. [quot State v. 
Gooch, 105 Mo. 392, 398, 16 SW 892; 
State Vv. Ostman, 147 Mo. A. 422, 126 
SW 961, 964]. 

86. “Able” see 1 C. J. p 304. 

87. Dis. op. in McDermott v.: Ma- 
honey, 139 Iowa 292, 312, 115 NW 
S2e LLG NI! (TSS Ca purchaser may 
be a millionaire, and therefore be 
‘able’ to buy; but if, when he meets 
the seller, he cannot make payment 
until he goes into the market and 


94 Bailey Trading Co. v. Levy, 72 
Cal. A. 339, 287 P 408, 410. 

95. Bailey Trading Co. v. Levy, 
supra. 

96. Bailey Trading Co. v. Levy, 
supra. 

97. Bailey Trading Co. v. Levy, 
supra. 

98. Standard LL. Assur. Co. v. 


Montreal Coal, etc., Co., 13 Que. K. B. 
188, 184 (construing Code Civ -REoet 
art 442). 

99. See Dale v. State, 88 Ga. 552, 
15 SE 287, 289; Herbert Land Co. vy. 
Lorenzen, 113 App. Div. 802, 99 NYS 
937. 


1. Smith v. Burch, 92 N. Y. 228, 
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the context,” and also, to some extent, upon the con- 
dition of the testator’s property and the circum- 
stances surrounding his estate,? and is to be ascer- 
tained from the testator’s will as expressing his in- 
It has been held to include money at all 
times subject to call in the hands of another;> but 
not to include money deposited subject to notice of 
withdrawal,® nor money due the testator as debts 
from his agents or others,’ nor money in the hands of 
an agent’ or salesmaster,? nor interest on a mort- 
gage,° nor rent of a house,!+ nor sums due on ac- 
count of a pension as a retired officer,+* nor unre- 
It is equivalent to “cash,”+* and 
“All the ready mon- 
ey I may have, either in bank or elsewhere,’”’?° “ready 
separate s . 
estate,”!7 “ready money football betting business. 


tention.* 


ceived dividends.?? 
“money in hand.”15 Phrases: 


money accruing out of . . . 


2382 [rev 28 Hun 331]; In re Taylor, 
ELOZS da’ Ch. (99! 


“Wroney” see 40 C. J. p 1489 et seq. 


2. Smith v. Burch, 92 N. Y. 228, 
231 [rev 28 Hun 331]. 

38. Smith v. Burch, supra. 

4 Smith v. Burch, supra; Knight 


v. Knight, 2 Giff. 616, 620, 66 Reprint 
258; Cooke v. Wagster, 2 Smale & G. 
296, 299, 65 Reprint. 407. 


[a] Envelope indorsed: “To be 
considered as ready money, and given 
to . . [testator’s wife] for her 
use,’ and containing certain shares, 
must, by the construction which the 
testator put upon this own language, 
be held to pass as ready money. 
Knight v. Knight, 2 Giff. 616, 618, 
620, 66 Reprint 258. 


5. Smith v. Burch, 92. N.Y, 228, 
230, 235 [rev 28 Hun 331]; Taylor v. 
Taylor, 1 Jur. 401; Stein v. Rither- 
don, oou,.0e Ch. 369; Parker v. Mar- 
chant, Diweies Goll, 250, 307, 20 EngCh 
290, 62 Reprint 893. 

(1) 


[a] Includes: Balance at 
banker’s, in the ordinary use of lan- 
guage. Parker y. Marchant, 1 Y. & 
Coll. 290, 307, 20 EngCh 290, 62 Re- 
print 393 [att 1 Phil} 356, 19 EngCh 
356, 41 Reprint 667, 2 Y. & Coll. 279, 
21 EngCh 279, 63 Reprint 423); Tay- 
lor v. Taylor, 1 Jur. :.401:. Fryer vv. 
Ranken, 11 Sim. 55, 34 EngCh 55, 59 
Reprint 794; Tallent v. Scott, [1868] 
W._N.' 236; Stein. v. Ritherdon, atic. 
J. Ch. 369. (2) Cash balance in the 
hands of an agent upon whom the 
testator had been in the habit of 
drawing on as a banker. Fryer v. 
Ranken, 11 Sim. 55, 56, 34 EngCh 55, 
59 Reprint 794, 


6. In re Price, [1905] 2 Ch. 55, 59, 
5 BRC 529 (subject to more than 
twenty-four hours’ notice; in this 
case ten days); In re Wheeler, [1904] 
2 Ch. 66, 71 (at a bank withdrawable 
at fourteen days’ notice). 


7. Parke v. Marchant, 1 Y. & Coll. 
290, 306, 20 HngCh 290, 62 Reprint 
893. 


8. Smith v. Butler, 9 Ir. Eq. 398; 
399, 3 J. & L. 565; Cooke v. Wagster, 
2 Smale & G. 296, 300, 65 Reprint 407. 
But see Fryer v. Ranken, 11 Sim. 
55, 57, 34 EngCh 55, 59 Reprint 794 
(cash balance in agent’s hands held 
to pass as “ready money’’). 


[a] Money not invested, through 
miscarriage of an individual with 
whom the testator had deposited it 
for that purpose, cannot pass as 
“ready money”? when in the hands of 
the executors of such individual after 
his death. Cooke v. Wagster, 2 
Smale & G. 296, 300, 65 Reprint 407 
(holding that it passes as “money” 
under another description in the.tes- 
tator’s will). 
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9. Smith v. pt ee 9 Ir. Eq. 398, 
SOUL to JevoominoGo. 


10. Stein v. Ritherdow Si Mueden Cl: 
869; Fryer v. Ranken, 11 Sim..55, 57, 
34 HEngCh 55, 59 Reprint 794. 


11. Fryer v. Ranken, supra. 

12. Stein v. Ritherdon, 37 L. J. 
Chy 369! 

13. May v. Grave, 3 De G..& Sm. 


462, 64 Reprint 562; Stein v. Rither- 
don, 37 L. J. Ch. 369.. But see Fryer 
v. Ranken, 11 Sim. 55, 57, 34 HngCh 
55, 59 Reprint 794 (dividends due on 
stock which testator might have re- 
ceived by applying for them pass un- 
der bequest of “ready money’’). 


14. See Cox v. Palmer, 60 Miss. 
793, 797, 798 (holding that ‘an assign- 
ment for creditors directing a sale 
for “ready money” did not authorize 
a aan upon credit but only for ‘ready 
cash’): 


“Cash” see 11 C. J. p 20 text and 
note 17 (where the term is given as 
one definition). 


15. See Money § 12. 


16. Smith v. Burch, 92 N. Y. 228, 
230, 231- [rev 28 Hun 331] ‘(as in 
eluding the amount of money collect- 
ed for a wife with her knowledge by 
her husband and expended for her by 
him while she was in an imbecile 
condition). 


17. Staggers v. 
Coiba 142) “162. 


[a] By antenuptial settlement a 
woman’s property was conveyed to 
trustees in trust for ‘her sole and 
separate use, and it was provided 
that the ready money accruing there- 
from should be put out at interest 
and invested as she should direct. It 
was held that the term “ready mon- 
ey’? meant surplus interest accruing 
during coverture. Staggers v. Mat- 


Matthews, 34 S. 


thews, 34 S. C. Hq. 142, 162, 163. 

18. Jameson vy. Sinclair, [1925] S. 
Cold ie de 

19.. The Aline, 19 Fed, 875, 876. 

20. The Aline, supra. 

[a] “A discharge of oranges 
when the weather is so cold as to 


freeze them before they can be re- 
moved from the wharf is not a prop- 
er discharge.” The Aline, 19 Fed. 
875, 876. 

21. Anderson v. Moore, 179 Fed. 
68,70, 102° CCA 362: 


22. Anderson v. Moore, supra (for 


purpose of beginning to count ‘lay 
days’’) 
23. Sanders vy. Jenkins, [1897] 1 


Q. B. 93, 96. 


[a] Where there was only one 
customary place of discharge at the 
port in question, and when the 


“Ready to discharge,” as used in a bill of lading — 
in relation to cargo, means ready to make a proper 
discharge;1® and does not justify landing goods un— 
der circumstances that result in their destruction.*° 
In a charter party, the phrase has been held to mean 
that the vessel is in position to deliver her cargo to 
the consignee in the berth which he designates to 
her;2! and the ship does not reach her destination, 
and. is not ready to discharge, so as to be entitled to 
give the required notice, until she is in the berth as- 
signed,22 or at the usual place, where there is one.”* 

“Ready to unload” means actually ready to dis- 
charge, so’far as the vessel can be made ready by 
those controlling her.?* 

Other phrases: 
willing to perform,’”?°® “ready and willing to receive 
and to pay for,’’?? “ready for cargo,’’?® “rea- 


“Ready and willing,’’?> “ready and 


steamer arrived at port that place 
was occupied, the steamer was not 
ready to discharge, and the time for 
delivery did not, therefore, begin un- 
til she was at the customary place 
of discharge in the port. Sanders v.. 
Jenkins, [1897] 1 Q. B. 98. 


24. New Ruperra SS. Co. v. 2,000 
Tons of Coal, 124 Fed. 937, 938 [aff 
ee Fed. 402, 73 CCA 502, 5 LRANS 
126]. 

[a] In a charter party providing 
that lay days for unloading shall 
commence when the steamer is ready 
to unload and written notice given, 
“whether in berth or not,’ the text 
definition applies so that the lay 
days do not begin until the vessel 
has come to the wharf, or as near it 
as she can get, with hatches off, 
winches ready, etc., and are not to be 
reckoned from the notification given 
to the charterer just after the vessel 
has come to anchor in the lower har- 
bor. New Ruperra SS. Co. v. 2,000 
Tons of Coal, 124 Fed. 937, 938 [aff 
iseighn 402, 73 CCA 502, 5 LRANS: 


25. De Medina v. Norman, 9 M. & 
W. 820, 827, 152 Reprint 347 (said to: 
imply not only the disposition but 
the eapacity to do the act). See 
Lawrence v. Knowles, 5 Bing. N. 
Cas. 39950407, 35 ECL. 218, 132 Re- 
print, 1152. See also Brokers §§ 87,. 

[a] Incapacity due to bankruptcy. 

—‘I cannot conceive any circum- 
stance more indicative of want of 
readiness than incapacity.” Law- 


rence v. Knowles, 5 Bing. N. Cas. 399,, 


409, 35 ECL 218, 182 Reprint 1152. 
26. Cort v. Ambergate, 17 Q. B. 


ioe 144, 79 ECL 126, 117 Reprint 
[a] In describing plaintiffs in ac- 


tion for breach of contract, the 
phrase means that they were disposed. 
and able to complete it had it not been 
renounced by defendants. ee Vv. 
Ambergate, etc., R. Co. 17 Q. B. 126: 
144, 79 BCL 126, 117 Reprint 1229. 


27. Morton v. Lamb, 7 T. R. 125,, 
129, 101 Reprint 890 [eit Rawson v. 
Johnson, 1 East 2038, 205, 102 Reprint 
WOES Ol ‘(both eases holding that an 
averment that plaintiff was “ready 
and willing’ to perform his part of 
the contract is necessary to state a 
cause of action for breach). See Con- 
tracts § 856 


28. Gill v. Browne, 53 Fed. 394, 
397, 3 CCA 573 (as applied in a char- 
ter party to a steamer, it refers to. 
the condition of the ship itself, not 
to the act of loading, and is satisfied 
by actual readiness on the part of 
the ship to receive cargo). 

[a] After registering “ready” for 
cargo, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in accordance with a local pier 


dy for loading,”?® “ready for sea,”*° “ready for use 
at all times in case of fire,’’?! “ready, if necessary, to 
aid and assist,”°? “ready in court to be produced,’’?4 
“ready prints,”** “ready section,”**° “ready to be dis- 
“ready to carry out 
“ready to pay,”’®’ “ready to perform,’’®® “ready to 
receive cargo,’?° “ready to unload or discharge,”*+ 


tributed,’’>® 


“ready, willing, and able.”’4? 


READY-MADE. Made beforehand; not made to 


order.*? 


Ready-made clothing. The descriptive features of 
this phrase are always understood to inelude only 
what is sometimes called “outer” clothing.*+ 


REAL. [§ 1] A. In General.*® 


rule or port custom, the fact that the 
vessel was taken to a nearby yard, 
at the same port, for free wharfage 
and certain minor changes or repairs 
that did not interfere with her free- 
dom of movement, during the neces- 
sary waiting time, does not deprive 
the ship of her status on the register 
nor justify the contention that she 
was not “ready” for cargo within the 
terms of the charter party. Bull v. 
U. S. Shipping Co., 173 Fed. 46, 49, 
97 CCA 364. 


29. Ruprecht v. 
Fed. 381, 382. 


[a] Ballast of some kind being 
necessary to stiffen a sailing ship and 
render her seaworthy after removal 
of her prior cargo, the presence of 
temporary mud ballast did not pre- 
vent her from being “ready for load- 
ing” nor entitle the charterers to can- 
soy zuprecht v. Delacamp, 165 Fed. 

» 382. 


30. Graham y. Barras, 5 B. & Ad. 
1011, 1022, 27 ECL 424, 110 Reprint 
1065; Pittegrew v. Pringle, 3 B. & 
Ad. 514, 522, 23 ECL 229, 110 Reprint 
186 (both to the effect that a ship is 
“ready for sea’ when she has every- 
thing ready for the performance of 
her voyage). 


[a] Ship is not ready for sea (1) 
until she has everything ready for the 
performance of her voyage including 
the whole crew on board. Graham v. 
Barras, 5 B. & Ad. 1011, 1022, 27 ECL 
424, 110 Reprint 1065. (2) Nor is she 
so ready when, although under sail, 
she has still to take on ballast. Pitte- 

grew v. Pringle, 3 B. Ad. 514, 522, 
53 ie 229, 110 Reprint 186. 


1. Aurora F. Ins. Co. v. Eddy, 49 
uD 106, 107. 


[a] As applied to buckets of water 
in a promissory warranty by insured 
in a fire policy, the phrase is open to 
a reasonable construction and does 
not require the performance of a 
thing impossible, such as the keeping 
of buckets of water at hand at all 
times in a cold mill where fires were 
not allowed in winter. Aurora F. Ins. 
Co. v. Eddy, 49 Ill. 106, 107. 


32. State v. Gooch, 105 Mo. 392, 
398, 16 SW 892 [cit State v. Ostman, 
147 Mo. A. 422, 126 SW 961, 964]. 


[a] In instruction defining an ac- 
cessary’s liability in a prosecution for 
assault, the text phrase has been held 
to convey substantially the same 
meaning as the words “for the pur- 
pose and with the intent to aid and 
assist, if necessary’? which are ordi- 
narily used in such connection. After 
quoting Webster’s definition of 
“ready” (supra). the court. said: 
“Hence, according to this definition, 
if defendant was ‘ready,’ if necessary, 
to assist his brother, he was pre- 
pared at the moment; was prepared 
in mind, was not reluctant, was will- 
ing, free, inclined and disposed, if 
necessary, to assist him.” State v. 
Gooch, 105 Mo, 392, 398, 16 SW 892, 


Delacamp, 165 
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tinguished from fictitious or imaginary;*® being ac- 
cording to appearance or claim;** genuine; true;*® 
genuine, veritable;*® having actual existence.°? 


In law, of or pertaining to things themselves,°+ 
and, specifically, a term which at common law re- 
lates to land as distinguished from personal property 
and is applied to lands, tenements, and heredita- 


ments;°* but in civil law refers to a thing movable 


Phrases: > 


ament,” 
tial dispute,’’>® 


Actual, as dis- | nant,”®1 “real 


893 [foll State v. Ostman, 147 Mo. A. 
422, 126 SW 961, 964]. 


33. Wilder v. McCormick, 29 F. 
Cas. No. 17,650, 2 Blatchf. 31, 35, Fish. 
Pat. R. 128. 


[a] Equivalent to “profert.”—An 
allegation in a declaration as follows: 
“As by the said letters patent and 
specification, all in due form of law, 
ready in court to be produced, will 
fully appear,’ is equivalent to a pro- 
fert in the most formal and ample 
terms. Wilder v. McCormick, 29 F. 
Cas. No. 17,650, 2 Blatchf. 31, 35, Fish. 
Pat. R. 128. See Pleading § 865. 


84 See Print § 2 note 57. 


35. Herbert Land Co. v. Lorenzen, 
113 App. Div. 802, 803, 99 NYS 937 
(under New York practice rules that 
section of the day calendar made up 
of causes actually ready for trial). 


36. See cases infra this note. 


[a] Applied to estate (1) “ready 
to be distributed” means that its re- 
sources have been gathered and mar- 
shaled so that their extent and nature 
are known and its expenses and obli- 
gations have been ascertained (Matter 
of Snedeker, 61 Misc. 216, 114 NYS 
936, 987) (2) and cannot mean that a 
direction for the final disposition of 
the estate can only be made when it 
has been wholly reduced to money 
(Matter of Snedeker, supra). 


37. Smith v. Keeler, 51 Ill. A. 267, 
268 (implying an ability and a will- 
ingness to do so). 

38. Mitchell v. Gregory, 
(Ky.) 449, 452, 4 AmD 655. 


[a] Plea that one was “ready to 
pay”’ and that demand was not made 
does not constitute or take the place 
of a plea of tender. Mitchell v. Greg- 
ory, 1 Bibb (Ky.) 449, 452, 4 AmD 655, 


39. Ready to perform: 


Contract see Brokers §§ 87-88, 124; 
Contracts §§ 746-763; Specific Per- 
formance [36 Cyc 693-700, 779]. 

Promise to marry see, Breach of Mar- 
riage Promise §§ 25, 33, 48, 81. 

49. Pierson v. Ogden, 19 F. Cas. 

No. 11,160. 


a Shipmaster cannot so report 
himself until he is permitted to re- 
ceive cargo by the revenue laws of the 


1 Bibb 


port. Pierson v. Ogden, 19 F. Cas. No. 
11,160. 
41. W. K. Niver Coal Co. v. Cher- 


onea SS. Co., 142 Fed. 402, 408, 73 CCA 
502, 5 LRANS 126. 

42. See Brokers §§ 87, 88, 124. 

43. Webster New Int. D. 


44. Rosenberg v. Elliott, 3 F. (2d) 
682, 683 (‘‘exclusive of hats, collars, 


cuffs, shirts, underwear, socks, and 
the like’). 
[a] Note payable in ready-made 


clothing does not give the payee a 
right to demand a specific garment 
made for a customer, anid in the shop 
of the promisor at the time of de- 
mand. Vance v. Bloomer, 20 Wend. 
(N. Y.) 196, 200. 


or immovable as distinguished from the person.®* 


“Real and actual interest,”®® 
and actual possession,’’>® “real and corporeal heredit- 
57 “real and personal,”®® “real and substan- 


“real 


“real cove- 
“real 


“real controversy,”°° 
injury,”°? “real issue,” 


45. Real: 
Action see Real Actions post. 

Assets see Executors and Adminis- 
trators §§ 328-353. 
Chattel see Chattel § 2; 

C. J. p 649: 
Contract see Vendor and Purchaser 
E39) Ces 129 Te 
Covenant see Covenants § 17. 
Doubt see Criminal Law § 1590. 
Rarity in interest see Pleading §§ 19, 
Property see Property §§ 19-31. 


46. Webster New Int. D. 

“Actual” see 1 C. J. p 1182. 
“Fictitious” see 25 C. J. p 1086. 
ae Stephens v. Jones, (La. A.) 129 


Fixtures 26 


48. Webster New Int. D. 
“Genuine” see 28 C. J. p 614. 
“True” see [38 fers 2114]. 

naa Ciaccio v. Hartman, (La.) 129 


50. 
51. 
52. 


Ciaccio v. Hartman, supra. 
Webster New Int. D. 
See Black L. D. 


[a] In phrase “as well real as per- 
sonal,’ following an enumeration, in 
terms applicable only to chattels, in 
a deed, the word “real’’ does not pass 
land but may embrace chattels real. 
Ingell v. Nooney, 2 Pick. (Mass.) 362, 
366, 183 AmD 434 [crit Hogan v. Jack- 
son, Cowp. 299, 308, 309, 98 Reprint 
1096 (where it was held that ‘all ef- 
fects, ‘real’ and ‘personal’” in a will 
should be construed in the light of 
the context to include land)]. 


53. Black L. D. 
54. Other phrases see infra §§ 2—20. 
55. Alexandria v. Rapides Parish 


Police Jury, 139 La. 635, TL S 928, Ann 
Cas1918A 302. 


56. Ciaccio v. Hartman, (La.) 129 
S 540; Albert Hanson Lumber Co. v. 
Baldwin Lumber Co., 126 La. 347, 52 
S 537, 538: 


57. Lakeside Irr. Co. v. Markham 


Irr. Co., (Tex. Commn. A.) 285 Siw 
5938, 596: 
58. Matter of Haedrich, 134 Misc. 


741, 744, 236 NYS 395; In re Heath, 
[1907] 2 Ch. 270, 3 BRC 967. 


59. American Sugar Refining Co. 
Vas. 22) UU. Saloby LER 29RSCreso: 
53 L. ed. 129. 


60. Hardy v. Richards, 
548, 60 S 643. 


61. Hoxie Bank v. Meriwether, 166 
Ark. 39, 265 SW 642; Smith v. Gulf 
Refining Co., 162 Ga. 191, 134 SE 446, 
51 ALR 1323; De Sanno v. Earle, 273 
Pa. 265, 117 A 200; Lincoln Fireproof 
Warehouse Co. v. Greusel, 199 Wis. 
428, 224 NW 98. See also Covenants 


103 Miss. 


ave 
62. See Injury § 24. 
63. See Issue § 20. See also Plead- 


ing § 1144. 
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lace,’ “real misthread,”®> “real or leasehold securi- 
ties,”®® “real party in interest,’ “real plaintiff,”®* 
“real possession,’®® “real property,”’° “real repre- 
sentative,’’! “real resident holder and occupier,”’? 
“real resident oceupier,’’* “real right,”’7* “real 
rights,”’> “veal tender.’’7® 


[§ 2] B. Real and Personal Effects. A term 
which has been held to embrace all a man’s prop- 
erty.*7 ‘ 

[§ 3] C. Real Assets. Lands or real estate in the 
hands of an heir, chargeable with the payment of 
the debts of the ancestor.*® 


[§ 4] D. Real Burden. A burden of a specific 
sum under which the right to lands is expressly 
granted, either upon the lands themselves, or result- 
ing in a nullity of the right if the sum be not paid, the 
emount and the name of the creditor being discov- 
erable from the record.’® 


[§ 5] HE. Real Chattels. 
of the realty.®° 


_ [§ 6]. F. Real Contract. 


Such as concern or savor 


At common law, a con- 


64. Hesse v. 'U. S., 154 Fed. 171. 81. Black L. Wa ces eey Vendor en oh ae ‘4 a, ee Pte d 
isti é e | and Purchaser ce 5 us ¥ Pre Ee m ; utter 
ee een wees ror tne. : ti v. Russell, 3 Mete. (Ky.) 163; Buhl 


and imitation lace is that the former [a] 
is made by hand and the latter upon 
machines. Hesse v. U. S., 154 Fed. 
LIA 2: 82. 


REAL a 


Distinguished from “personal 
contract.”—Walker’s 
22a, 76 Reprint 676. 


Black L. D. 


tract respecting real estate, as a lease of land for 
years.*1 In civil law, a contract in which the ob- 
ligation arose from the thing (ex re) itself, which 
was the subject of it; one in which besides the con- 
sent ofthe parties the delivery of some thing was 
necessary to complete the obligation.*? 


[§ 7] G. Real Cost.8? The true and real price 
paid for goods upon a genuine.bona fide purchase ;** 
actual cost;&° prime cost.*® 

[§ 8] H. Real Danger. Such danger®’ as is man- 
ifest to the physical senses. *® 

[§ 9] I. Real Estate.*° As a noun. As synony- 
mous with “real property,’”’®® “real estate” is a term 
frequently employed as a designation of lands, tene- 
ments, and hereditaments;°! landed property, in- 
cluding all estates and interests in lands which are 
held for life or for some greater estate, and whether 
such lands be of freehold or copyhold tenure.®* The 
term may denote the quantum or interest which one 
has in land or it may denote’ the land itself.°? Even 


possession of, claim to, or right to possession of land 


may be considered as real estate.°* The context and 


v. Kenyon, 11 Mich. 249, 250, 88 AmD 
738; Morgan v. Joslyn, 91 Minn. 60, 
97 NW 449, 103 AmSR 474; Jones v. 


Case, 3 Coke 


See also Modern 


a ee 


“Trace” see 35 C. J. p 931. 


65. Northrop v. Draper Co., 
Bed, 719; 152. CCA “553: 


66. In re Castlehow, [1903] 1 Ch. 
oe, OODs 


67. See Pleading §§ 19, 69, 70. 


Pees Thomas v. Martin, (Fla.) 129 S 


69. Albert Hanson Lumber Co, v. 
Baldwin Lumber Co., 126 La. 347, 5% 
Spouse oes: 


“Actual possession” see Actual 1 C. 
J.p 1184 text and notes 66, 67; Posses- 
sion § 8. 

70. See Property §§ 19-31. 


71. Louisville Trust Co. v. Ken- 
tucky Nat. Bank, 87 Fed. 143, 145; 
Lee v. Dill, 39 Barb. 516, 520 [aff 41 
N. Y. 619 mem]. See also Executors 
and Administrators § 5. 


72. Rex v. Woodhouse, [1906] 2 
K. B. 501, 504; Nix v. Nottingham, 
[1899] 2 Q. B. 294; Reg. v. Manches- 
ter, [1899] 1 Q. B. 571; Reg. v. Shar- 
man, [1898] 1 Q. B. 578. 


73. Reg. v. Manchester,’ [1899] 1 
2 Bane 574; Reg. v. Allmey, 35 J. 


th Stephens v. Jones, (La. A.) 129 


239 


75. Lichauco v. Tan Pho, 51 Phil- 
ippine 862. ' 


76. Hart v. Polizzotto, 168 La. 356, 
122 S 64 (of document). 


yee ae tender see Tender [36 Cyc 
143]. 

77. Hogan v. Jackson, Cowp. 299, 
308 [eit The Alpena, 7 Fed. 361, 362, 
and crit Ingell v. Nooney, 2 Pick. 
(Mass.) 362, 366, 13 AmD 434]. 


“Personal effects” see Personal § 6. 


78. Black L. D. See also Assets 5 
C. J. p 823; Executors and Adminis- 
trators §§ 328-353. 


79. See Black L. D. 


80. 2 Blackstone Comm. p_ 886 
[quot Black L. D.]. See Warren v. 
Leland, 2 Barb. (N. Y.) 613, 619; Wes- 
tervelt v. Peo., 20 Wend. (N. Y.) 416, 
420; Exp. Leland, 10S. C. L. 460, 461. 
See also Chattels § 2. 


Civil Law §§ 105, 144-155. 

83. “Cost” see 14A C. J. p 1433. 

84 U.S. v. Sixteen Packages, 27 
F. Cas. No. 16,303, 2 Mason 48, 53 (so 
interpreted as used in the Revenue 
Act of 1799). 

“Price” see 49 C. J. p 1344. 


85. U. S. v. Sixteen Packages, 27 
¥F. Cas. No. 16,308, 2 Mason 48, 53. 


“Actual cost” see Actual 1 C. J. p 
1183 text and note 29. 


86. U. S. v. Sixteen Packages, 27 
F, Cas. No. 16,303, 2 Mason 48, 53. See 
U. S. v.. Twenty-Six Cases of Rubber 
Boots, 28! MsvCass-No, 16,571, “1 Cliff: 
580, 590 (the three terms “actual 
cost,” “prime cost,’ and ‘real cost” 
are used as expressive of value). 


“Prime cost” see Prime 49 C. J. p 
1348. 
87. “Danger” see 17 C. J. p 1126. 


88. Byers v./Terr., 1 Okl. Cr. 67%, 
100 P 261, 267, 103 P 532; Allen y. 
State, 24 Tex. A. 216, 225, 6 SW 187. 


[a]. Distinguished from “reasona- 


| ple danger.”—Allen v. State, 24 Tex. 


A, 216, 225, 6 SW 187. 


[b] Real probable danger.—‘‘The 
court evidently intended by the term 
‘real probable danger’ to say that the 
probable danger must be an actual 
fact, as distinct from one solely imag- 
inary or apprehended.’ Paducah vy. 
Allen, 111 Ky. 361, 378, 68 SW 981, 98 
AmSR 422. / 


89. “Estate” see Hstates § 1.- 

“Personal estate” see Personal § 7; 
Property §§ 32-42. 

90. See Property § 19. 


91. Stull v. Graham, 60 Ark. 461, 
31 SW 46; Murphy v. Los Angeles 
County Super. Ct., 138 Cal. 69, 70 P 
1070; Gillett v. Gaffney, 3 Colo. 351, 
360; Matzon v. Griffin, 78 Ill. 477; 
Lowry v. Wright, 15 Ill. 95, 97;, Wal- 
lace v. Monroe, 22 Ill. A. 602, 611; 
Peacock v. Albin, 89 Ind. 25; Severin 
v. Cole, 38 Iowa 463; Burton vy. Hint- 
rager, 18 Iowa 348, 351; Seevers vy. 
Delashmutt, 11 Iowa 174, 177, 77 AmD 
139; Blain vy. Stewart, 2 Iowa 3878; 
Ralston v. Ralston, 3 Greene (Iowa) 
5338, 5384; Scarborough v. Smith, 18 


Howard, 142 Mo. 117, 43 SW 635, 64 
AmSR 546; Amoskeag Mfg. Co. v. 
Concord, 66 N.-H. 562, 34 A 241, 32 
LRA 621; Westchester Trust Co. v. 
Hobby Bottling Co., 102 App. Div. 464, 
92 NYS 482 [aff 185 N. Y. 577 mem, 78 
NE 1114 mem]; State Trust Co. v. 
Casino Co., 5: App. Div. 381, 387,°39 
NYS 258; Bedlow v. Stillwell, 91 Hun 
384, 386, 36 NYS 129 [aff 158 N. Y. 292, 
53 NE 26]; In re Metropolitan El. R. 
Co., 2 NYS 278; Livingston y. New- 
kink... 3 Johns.) ChigsGNaeny..)- oes eer 
Horney v. Price, 189 N. C. 820, 128 SE 
321; Avery v. Dufrees, 9 Oh. 145, 147; 
In re Meason, 4 Watts (Pa.) 341, 347; 
Lewis v. Glass, 92 Tenn. 147, 20 SW 
571; State v. South Penn Oil Co., 42 
W. Va. 80, 24 SE 688; Van Camp v. 
Peerenboom, 14 Wis. 65, 69. 


[a] Frequently used colloquially 
to denote lands or physical real prop- 
erty. Rice v. Woonsocket, 43 R. 
805, 112 A 175. 


“ands, tenements, and heredita- 
ments” see Property § 22 et seq. 


92. Wharton L. Lex. [quot Black 
L. D.J. See Stull v. Graham, 60 Ark. 
461, 31 SW 46; Morrison v. Schorr, 
197 Ill. 554, 64 NE 545: Nutter v. Rus- 
sell, 3 Mete. (Ky.) 163; In re Dodge, 
105 N. Y: 585, 590, 12 NE 759; Faulk- 
ner v. Davis, 18 Gratt. (59 Va.) 651, 
671, 98 AmD 698; Cooper v. Hepburn, 
15 Gratt. (56 Va.) 551, 568. 


[a] In its primary and technical 
meaning real estate signifies the quan- 
tity of interest which a person has in’ 
land including all save a mere chattel 
interest. Rice v. Woonsocket, 43 R. 
IT. 805, 212 Ast: 


93. Fox v. Phelps, 17 Wend. (N. 
Bey 398, 399. See also Property §§ 20, 


94.. Pacific Wharf, ete., Co. v. Los 
Angeles, 180 Cal. 31, 179 P 398; San 
Pedro, etc., R. Co. v. Los Angeles, 180 
Calerl8;L79URI893. 


[a] Possession.—Land vy. Hopkins, 
Alay 11> TES Se VW tet wa Muti oe 
Towa 335; Block v. Morrison, 112 Mo, 
343, 351, 20 SW 340; , Quell v. Hanlin, 
81 Mo. 441; Brant v. Robertson, 16 
Mo. 129, 149; Jackson v. Parker, 9 
Cow. (N. Y.) 73; Jackson v. Scott, 18 
Johns. (N. Y.) 94; Van Camp vy. Peer- 
enboom, 14 Wis. 65, 69. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


the subject matter, in connection with which the 
term is used, must often be considered in determin- 


[b] Public lands.—The term “real 
estate” has been held to include pos- 
sessory claims of the public lands of 
the United States, whether those 
lands were mineral or nonmineral. 
State v. Moore, 12 Cal. 56; Gillett v. 
Gaffney, 3 Colo. 351, 360; Salisbury 
v. Lane, 7 Ida. 370, 63 P 383, 386; 
Ross v. Outagamie County, 12 Wis. 


26, 39. See Edgington vy. Cook, 32 
Nebr. 551, 49 NW 3869. See also Court- 
ney Vv. Missoula County, 21 Mont, 


591, 55 P 359 (such lands were subject 
to taxation as the real estate of the 
purchaser after the sale and before 
the price was fully paid). 


[ec] Wendor’s interest in land after 
he has received part of the purchase 
money and put the vendee in posses- 
sion is not real estate. Jones v. How- 
ard, 142 Mo. 117, 123, 43 SW 635, 64 
AmSR 546; Parks v. People’s Bank, 
97 Mo. 130, 138, 11 SW 41, 10 AmSR 
295; Black v. Long, 60 Mo. 181, 182 
Davis v. Owenby, 14 Mo. 170, 55 "AmD 


{d] Widow’s interest.—Where the 
widow was to have the use, posses- 
sion, and control of her husband’s 
farm for twenty years, in considera- 
tion of which she was to rear and 
educate the children of their mar- 
riage, and at the expiration of the 
term she was to have absolutely one- 
fifth part of the farm, her interest 
under the will was held to be real es- 
tate.. Burns v. Bangert, 92 Mo. 167, 
4 SW 677. 


95. Downman v. Texas, 231 U. S. 
353, 34 SCt 62, 63, 58 L. ed. 264; Brad- 
ford v.. Morrison, 212 U. S. 389, 395, 
a8 SCt 349, 53 L. ed. 564; New Mexico 
; U. S. Trust Cow 174 “U.-S8.0545;19 

Sct 184.) 40 sts ed. 1079; Woods v. 
Primm, 43-R. (2d) 572; "Pond Creek 
Coal Co. v. Hatfield, 239 Fed. 622, 152 
CCA 456; Jersey City Gas- Light Co. 
Vv. United Gas Impr. Co., 58 Fed. 323, 
7 CCA 250; Black v. Elkhorn Min. Co., 
49 Fed. 549; Munson v. Wade, 174 
Ark. 880, 298 SW 25; Ft: Smith Light, 
ete., Co. v. McDonough, 119 Ark. 254, 
177 SW 926; MeNeill v. Carter, 57 
Ark. 579, 22 SW 94; Lenow v. Fones, 
48 Ark. 557, 566; Robinson y. Glen- 
fale, toe Call 420k, 1387) Po 741; 2. San. 
Pedro, etc., R. Co. v. Los Angeles, 180 
Cal. 18, 179 P 393 [overr San Pedro, 
etc., R. Co. v. Los Angeles, 167 Cal. 
225.1189) Pe L071; 520 LRANS, 1992); 
Graciosa Oil Co. v.- Santa Barbara 
County, 155 Cal. 140, 99, P 4838, 486, 
20 LRANS 211; In re North Beach, 
ete., R. Co., 32 Cal. 499, 500; Hughes 
v. Devlin, 23 Cal. 501, 505; Merchants’ 
‘Trust Co. v. Hopkins, (Cal. A.) 284 
P 1072; Jones v. Peck, 68 Cal. A. 397, 
218 P 1030; Guy v. Brennen, 60 Cal. 
A, 452, 213 P 265; Spring Valley Wa- 
. ter Co. vy. Alameda County, 24 Cal. A. 
278, 141 P 38; California Domestic 
Water Co. v. Los Angeles County, 10 
Cal. A. 185, 101 P 547;- Bonfils v. Mc- 
Donald, 84 Colo. 325, 270 P 650; An- 
tero, ete., Reservoir Co, vy. Park Coun- 
ty, 6&5 Colo. 375, 177 P 148; Shaw v. 
Bond, 64 Colo. 366, filed 2 1142; Ken- 
drick v. Twin Lakes Reservoir Co., 58 
Colo. 281, 144 P 884; Bates v. Hall, 44 
Colo. 360, 98 P 3,.4; McKee v. Howe, 
17 Colo. 538, 31 P 115; Colorado Fuel, 
ete: Co. Vv. Pueblo Water CojeEL Colo. 
PAS 52," nose Soo; Middletown, ete., 
Bridge Col Ve Middletown, 77 Conn. 
314, 59 A 34; Dennis’ App., 72 Conn. 
369, 44 A 545; New Haven v. Fair 
Haven, eves, R. Co., 88 Conn. 422, 9 
INGeoRY SIE Rudolph v v. Potomac Elec- 
tric Power Co., 58 App. (D. C.): 54, 
94 FB. (2d) 882, 57 ALR 865; Wright 
vy. Martin, 149 Ga. 777, 102 SE 156; 
Wright v. Central of Georgia R. Co., 
146 Ga. 406, 91 SE 471; Bagley v. 
Columbus Southern R. Co., 98 Ga. 626, 
25 SE 638, 58 AmSR 325, 34 LRA 286; 
Takahashi v. Kualu, 17 Hawaii 87; 
Spence v. Price, (Ida.) 279 P 1092; 


| key, 3 


REAL 


Lewis vy. Christopher, 30 Ida. 197, 163 
P 916; Beeler v. C. C. Mercantile Ce! 
8 Ida. 644, 70 P 948, 60 LRA 283, 1 
AnnCas 310; Decatur Coal Co. v, Clo- 
332 Ill. 2F38, 163 NE 702; Chicago 
v. Farwell, 286 Ill. 415, 121 NE 795; 
Chicago Sanitary Dist. v. Young, 285 
Ill. 423, 120 NE 826; Peo. v. Steven- 
son, 272 Tl. 325, 111 NE 1018; Im- 
perial Bldg. Co. v. Chicago Open Bad. 
of Trade, 238 Ill. 100, 87 NE 167, 169; 
Peo. vy. International Salt Coy 233 Tl. 
223, 84 NE 278; Matzon vy. Griffin, 78 
TH eeu Mathes v. Dobschuetz, 72 I11. 
438, 441: Griffin v. Marine Co., 52 
Ill. 130; Dooley v. Crist, 
551, 556; Thomas v. Hamill, 
A, 524; Knap pp v. Jones, 38 Til. A. 
[aff 143 111. 375, 32 NE 382]; Owens 
v. Lewis, 46 Ind. 488, 15 AmR 295i 
Chicago, ’etc., R, Co. v. O’Brien Coun- 
ty, 199 lowa. 457, 202 NW 3870; In re 
Iowa College Trustees, 185 Iowa 434, 
170 NW 813; Melhop v. Meinhart, 70 
Iowa 685, 28 NW 545; Hecht v. Dett- 
man, 56 Towa 679,00 NW 495, 10 NW 
241, 41 AmR 181; Des Moines Water 
Co.’s App., 48 Iowa 324; White v. 
Butt, 32 Towa 335; Ralston v. Ral- 
ston, 3 Greene (Iowa) 533, 534; Mc- 
Cartney v. Robbins, 114 Kan. 141, 217 
P 311; Schaff v. Roberts, 113 Kan: 423, 
215 P 447; Robertson v. Howard, 82 
Kan. 588, 109 P 696, 699; Wakenva 
Coal Co., Ine. v. Johnson, (Ky.) 28 
SW (2d) 737; Shadoin v. Sellars, 223 
Ky, .051,) 4 SW (Cd)e viv Craingey, 
West, 191 Ky. 1, 229 SW 51; Purcell 
v. Lexington, 186 Ky. 381, 216 SW 599; 
Gabbard vy. Sheffield, 179 Ky. 442, 200 


SW 940, 15 ALR 1; Due vy. Bankhardat, 


151 Ky. 624, 152 SW 786; Ridley v. 
Dedman, 134 Ky. 146, 119 SW 756, 757; 
Hampton y. Glass, (Ky.) 116 SW 248, 
244; Ray v. Sweeney, 14 Bush (Ky.) 
1, 7, 29 AmR 388; Ayer, etc., Tie Co. 
v. Witherspoon, 100 SW, 259, 30 KyL 
1067; Hsto Real Hst. Corp, v. Louisi- 
ana Tax. Common’, ~ Gua: £29 Sth: 
Cleaton vy. Dowling, 164 La. 46, 113 S 
759; Vander Sluys v. Finfrock, 158 La. 
175, 103 S$ 730; Marston v. Elliott, 138 
La. 574, 70 S 519; Stevens v. Dixfield, 
etc., Bridge Co., 115 Me. 402, 99 A 94; 
Dover v. Maine Water Co., 90 Me. 180, 
38 A101; Paris v. Norway Water Co., 
85 Me. 330, 27 A 143, 35 AmSR 371, 
21 LRA 525; Portland, étc., R. Co. v. 
Saco, 60 Me. 196; Consolidated Gas 
Co. v. Baltimore, 101 Md. 541, 61 A 
532, 109 AmSR 584, 1 LRANS 263; 
United R., ete, Co. v. Baltimore, 93 
Md. 630, 49 A 655, 52 LRA 772; Ap- 
peal Tax Ct; v.. Union RCo), 50 Md. 
274; Wit v. Commercial Hotel Co., 253 
Mass. 564, 149 NE 609; Moulton v. 
Corporations, etc... Comr., 243 Mass, 
129, 187 NE 297; .Stone v. Livingston, 
222 Mass. 192, 110 NE 297; Flax Pond 
Water Co. vy. Lynn, 147 Mass. 31, 16 
NE 742; Kerschensteiner v. Northern 
Michigan Land Co., 244 Mich. 403, 221 
NW 322; Fidelity Trust Co. v. Wayne 
County, 244 Mich. 182, 221 NW 111, 
59 ALR 698; In re Rust, 213 Mich. 
138, 182 NW 82; De Grasse v. Verona 
Min. Co., 185 Mich. 514, 152 "NW 242; 
Minnis v. Newbro-Gallogly Co., 174 
Mich, 635, 140 NW 980, 44 LRANS 
1110; Detroit v Detroit’ Citys R. ‘Co., 
76 Mich. 421, 43 NW 447; Grover v. 
Fox, 36 Mich. 453, 459; Buhl v. Ken- 
yon, 11 Mich. 249, 83 AmD 738; Mor- 
gan vy. Joslyn, 91 Minn. 60, 97 NW 449, 
450, 1083 AmSR 474; State v. Ramsey 
County Dist. Cty 31 Minn, 354, 17 NW 
954;. Bopst v. Williams, 287 Mo. 317, 
329 SW 796; Springfield Southwestern 
R. Co. v. Schweitzer, 246 Mo, 122, 151 
SW 128; State v. Goodrich, 238 Mo. 
720, 142 SW 300; Orchard v. Wright- 
Dalton-Bell-Anchor Store Co., 225 Mo. 
414, 125 SW 486, 493, 20 AnnCas 1072; 
Ancell. v. Southern Illinois, ete,, 
Bridge Co., 223 Mo. 209, 122 SW 709, 
711; Nordquist v. Nordquist, (Mo..A.) 
278 SW 810; Northern Pac. R. Co, v. 
Mjelde, 48 Mont. 287, 137 P 386; Hel- 
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ing whether particular property or an interest there- 
in should or should not be deemed “real estate.”?® 


ena Water Works Co. v. Settles, 37 
Mont. 287, 95 P 888; Mead v., Polly, 
(Nebr.) 228 SW 369; Calnon vy. Fi- 
delity Phenix F. Ins. Co., 114 Nebr. 
194, 206 NW 765; Fawn Lake Ranch 
Co. v. Cumbow, 102 Nebr. 288, 167 
NW 75; French vy. Lyme, 77 N. H. 
638, 86 7 823; O’Donnell v. Meredith, 
272, 73 A 32; Amoskeag Mfg. 
Co. v. reeset 66 N. H. 562, 34 A 241, 
32 LRA 621; Winnipiseogee Lake Cot- 
ton, ete., Mfg. Co. v. Gilford, 64 N. H. 
337, 10 A 849; Newark, ete., Tract. 
Co. v. North Arlington, 6b. Niel $40 
150, 46 A 568; State v. Berry, 52 N. 
J: Ls. 808; 312, 19 A 665 [aff 53 N. J. 
L. 212, 21 A 490]; Brower v. Tichen- 
or, 41 N. J. L. 345; McVeigh v. Veig, 
16 N. M. 453, 117 P3857} 8595) hiftth 
Ave. Bldg. Co. v. Kernochan, 221_N. 
Y. 370, 117 NE 579 [aff 178 App, Div. 
19; 165 NYS 122]; Levy v. McClellan, 
196 N. Y. 178, 89 NE 569, 571; ‘West- 
chester Trust Co. v. Hobby Bottling 
Co... 185 Ni Ye b27 5,18 “NB J1IL4: 6 Peo: 
v. State Tax, etc., Com’rs, 101 N. Y. 
322, 4 NE 127; iene vy. Churchill, 
a el Oke LOO. Peo: Cassity, 46 

- New York Vv. se 13. NG 
Y. 151, 159, 64 AmD 538; Mathews 
Slate Co. v. Advance Industrial Sup- 
ply tCo., 285A ppt Div, 145 ANT 2 NS 
830; Kidney v. Waite, 178 App. Div. 
260, 165 NYS 671; Peo. v. State Bd. 
of Tax Comrs., 160 App. Div. 771, 146 
NYS 112; Peo. v: State Bd. of Tax ~ 
Comrs., 143 App. Div. 26, 127 NYS 
918, 925; Peo. v. Wells, 135 App. Div. 
644, 119 NYS 1057 [aff 198 N. Y. 607 
mem, 92 NE 1097 mem]; Fleischmann 
Reality, etc., Co. v. McClellan, 182 App. 
Div. 913, 116 NYS 1087; Peo. v. State 
Bd. of Tax Comrs., 126 App. Div. 610, 
110 NYS 577; Peo. v. Feitner, 99 App. 
Div. 274, 90 NYS 904; Barney v. Pike, 
94 App. Div. 199, 87 NYS 10388, 1042; 
Adee v. Nassau Electric R. Co., 
App. Div. 404, 76 NYS 589; 
Trust Co. iw. Casino Co.," 5. App) Div. 
381, 387, 39 NYS 258; Bedlow v. Still- 
well, 91 Hun 384, 386, 36 NYS 129 [aff - 
LOSING “YS 292°) 53) NE 26)" Peostv. 
Pep a 48 Barb. 173, 177 [aff 48 

Yo 701.4 Peo. eve Cantor, 115 Misc. 
519, 188 NYS 885; Peo. v. State Bd. 
of Tax Comrs., 99 ‘Mise. 532, 166 NYS 
62; Peo. v. State Bd. of Tax Comrs., 
99 Mise. 528, 166 NYS 41; Smith v. 
Hedges, 89 Misc. 183, 152 NYS 95; 
Peo. v. Purdy, 85 Mise. 581, 148 NYS 
1074 [aff 169 App. Div. 924 mem, 153 
NYS 1187 mem]; Peo. v. Woodbury, 
74 Misc. 130, 133 NYS. 13.5, ld Os eon 
v. New York Tax, ete., Comrs., 4 NYS 
A ae ee Metropolitan El. R. Cosa 
NYS 278; Peo. v._Westervelt, 17 
Wend. (N. Y.) 674; Kinney v. Watts, 
14 Wend. (N. Y.) 38; Tone v. Brace, 
11 Paige (N. Y.) 566; Horney v. Price, 
189. N. C. 820, 128 SE 321; Sox v. Mir- 
acle, 35 N. D. 458,160 NW 716; Easton 
v. Wittekind, 27 OhNPNS 525; Kanter 
v. Cohan, 27 OhHNPNS 400; Becher v. 
Kiefer, 27 OhNPNS 145; Sunbeam 
Heating Co. v. Dukes, 27 OhNPNS 
103; Ohmer v. Miami Conservancy 
Dist., 27 OhNPNS 39; Pleasantville 
Bank v. Cox, 26 OhNPNS 460; Swart- 
zel v. Snyder, 26 OhNPNS 449; Blair 
Realty Co. v. Franke, 26 OhNPNS 401; 
Kruger v. Schoelwer, 24 OhNPNS 501; 
Healdton First Nat. Bank vy. Dunlap, 
122 Ok], 288;) 2547P 729, 52° ALR 6: 
Woodworth y. Franklin, 85 Okl. 27, 204 
RP 452, 27 ALR 690; Cook v. Childs, 
49 Okl. Sig tomb 2. 88: Conoy Tp. Vv. 
York Haven Electric Power Plant Co., 
222 Pa. 319, 71 A207, 208; Pennsyl- 
vania R. Co. v. pittsbure, 221 Pa. 90, 
70 A 271, 273; Philadelphia v. Blectric 
Tract. Co., 208 Pa. LST 5ST A. 854, 3555 
In. re Meason, 4 Watts (Pa.) 341, 347: 
In re Pittsburg, 81 Pa. Super. 564; 
Philadelphia v. Fairhill R. Co., 41 Pa, 
Super. 245; Wells v. Becker, 24 Pa. 
Super. 174; Fischer v. Scott, 44 R. 
I. 868, 117 A 417; Rice v. Noonsocket, 
43° R. 1.:°305, 112 A 175; Lindgren vy. 
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As an adjective. The term is sometimes used as 
an adjective,®® as in the phrases “real estate agent,”®? 
“real estate broker,’”’®’ “real estate business,’’®® “real 
estate dealer,”! “real estate inheritance,” “real es- 
tate salesman,”® “real estate transaction.”’* 


Real estate business. A term which seems to apply 
more properly to brokerage than to the business of 
operating or speculating in real estate.® 

[§ 10] J. Real Evidence. Sometimes referred 
to as “physical facts,”’” and has been defined as mean- 
ing'a fact, the existence of which is perceptible to 
the senses;® all evidence of which any object be- 
longing to the class of things is the source, persons 
also included in respect of such properties as belong 
to them in common with things.® 


[§ 11] K. Real Owner.1° A term that may im- 
ply a perfect legal title or equitable title,1+ and may 
include an owner of part interest and trustee for the 
balance, or a trustee for the whole.?? 

[§ 12]-L. Real Privilege.t* In English law, a 
privilege granted to, or concerning, a particular place 
or locality.1* 

[§ 13] M. Real Security. Security?® on property, 
as distinguished from personal security;'® the se- 
curity of mortgages or other liens or encumbrances 


Doughty, 32 R. I. 524, 80 A 125, 126; 3. 
Warwick, ete., Water Co. v. Carr, 24 | 118. 
Re T2265 -231,2b2 “A 10305) Cessna. Vv. 4, [al 


Killen v. Irmiter, 233 Ill. A. 116, 


“Real estate transaction.” 


REAL 


upon land.1” 

[§ 14] N. Real Service. A term of the civil law 
naming a species of easement, consisting in a service 
which one estate owes to another, or the right of do- 
ing something, or of having a privilege in one man’s 
estate for the advantage and convenience of the own- 
er of another estate.1® 

[§ 15] O. Real Servitude. In the civil law, a 
right which one estate or piece of land (predium) 
owes to another estate.1® 

[§ 16] P. Real Statute.2° As distinguished from 
personal,?! one which regulates property within the 
limits of the state where it is in force;?? one which 
controls things and does not extend beyond the lim- 
its of the country from which it derives its authori- 
ty;2 one which affects principally things, although 
it may relate to persons;?* one which treats of im- 
movables.?> _ 


[§ 17] Q. Real Things. Such as are permanent, 
fixed, and immovable, that cannot be carried out of 
their place, as lands and tenements;*® things sub- 
stantial and immovable, and the rights and “profits 
annexed to, or issuing out of, them.?7 


[§ 18] R. Real Value.?® Actual value;?® market 
value.?° 


[quot Morgan v. Mason, 20 Oh. 401, 
410, 55 AmD 464]. 


Otho Dev., ete., Co., 35 S. D. 557, 153 
NW 380; Lewis v. Glass, 92 Tenn. 
147, 20 SW 571; Lakeside Irr. Co. v. 
Markham Irr. Co., (Tex. Commn., A.) 
285 SW 593; Anders v. Johnson, (Tex. 
Commn. A.) 276 SW 678; Humble Oil, 
ete., Co. v. Kishi, (Tex. Commn. A.) 
276 SW 190; Bourn v. Robinson, (Tex. 
Civ. A.) 107 SW 873; Stafford v. 
Adair, 57 Vt. 63, 66; Carolina Cotton, 
ete., Mills Co. v. Com., 138 Va. 71, 121 
SE 65; Myers v. Arthur, 135 Wash. 
583, 238 P 899; Manufacturers’ Light, 
etc., Co. v. Knapp, 102 W. Va. 308, 135 
SE 1; Maddy v. Maddy, 87 W. Va. 581, 
105 SE 803; Fruth v. Charleston, 75 
W. Va. 456, 84 SE 105, LRA1915C 
981; Reynolds v. Whitescarver, 66 
W. Va. 388, 66 SE 518, 519; Harvey 
Coal, etc., Co. v. Dillon, 59 W. Va. 605, 
53 SE 928, 6 LRANS 628; Zweifel v. 
Milwaukee, 188 Wis. 358, 206 NW 215: 
State v. Anderson, 90 Wis. 550, 68 NW 
746; Jenkins v. McCurdy, 48 Wis. 628, 
4 NW 760, 33 AmR 838; Laws v. Hlt- 
ringham, 8 Q. B. D. 283; Buckeride v. 
Ingram, 2 Ves. Jr. 652, 30 Reprint 824; 
Stafford v. Buckley, 2 Ves. 170, 28 
Reprint 111; Drybutter v. Bartholo- 
mew, 2 P. Wms. 127, 24 Reprint 668; 
Consumers Gas Co. v. Toronto, 27 Can. 
Sm Cactoos. wst.2 Oro Electric Light, 
etc., Co. v. Milltown, 31 N. B. 452; In 
re Toronto Electric Light Co., 3 Ont. 
L. 620; Re Dods, 1 Ont. L. 7 In re 
Bell Tel. Co., 25 Ont. A. 351; Re Par- 
sons, 4 Ont. A. 179; Re Snetsinger, 
3 OntWN 1569, 22 OntWR 738, 4 Dom 
LR 114; School Municipality v. Mon- 
treal Water, etc., Co., (Que.) 4 Dom 
LR 776; Moran v. House, 35 Austr. 
Cc. L. R. 60; Nicol v. Chant, 7 Austr. 
Cc. L. R. 569; Parkin v. James, 2 Austr. 
C. LL. -R. 565. 


96. _See cases infra this section. 
97. See Brokers § 7. 
98. See Brokers § 7%. 
99. See infra text and note 5. 


1. Horsley v. Woodley, 12 Ga. A. 
456, 78 SE 260. 


2. Center v. Kramer, 
269, 147 NE 602. 


112 Oh. St. 


a a 
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—Rinaldi v. Barasch, (Cal.) 287 P 462, 
463 [rev (A.) 284 P 948]. 

5. See Davis v. Darling, 80 Hun 
299, 300, 20 NYS 321 (discussing the 
term “regular real estate business’’). 
See also Kirtland v. Corbett, 144 Tenn. 
100, 230 SW 27. 

“Business” see 9 C. J. p 1101. 

6 “Evidence” defined see Evidence 
§§ 1-10. 


7. Riggie v. Grand Trunk R. Co., 
93 Vite 285, LOT, Ar26, 127. 


8 Riggie v. Grand Trunk R. Co., 
supra. 


[a] “As called by the civilians.”— 
fia y v. Spencer, 176 N. C. 709, 97 SE 


9. Best Evid. § 28 [quot and cit (as 
“26") in Black L. D.]. 


10.. “Owner”? defined see Property 
§ 48 et seq. 


11. Jones v. Rogers, 85 Miss. 802, 
88 S 742, 744. See ‘Orient Bldg., etc., 
Assoc. v. Gould, 239 Pa. 335, 86 A 863. 


12. Coombs v. Harford, 99 Me. 426, 
432, 59 A 529 (where the term is used 
in the opinion “as contradistin- 
guished from colorable assignee, one 
who is made assignee solely for the 
purpose of bringing suit in his own 
name’’) 

13. “Privilege” see 50 C. J. p 400. 

14 Black L. D. 

15. “Securities” see [35 Cyc 1283]. 

16. See Sweet L. D. Subverb_“‘se- 
curity” [cit dis. op. in Merrill v. Jack- 
sonville Nat. Bank, 173 U. S. 131, 158, 
19 SCt 360, 43 L. ed. 640]. 


17. Black L. D. See Sheffield, etce., 
Permanent Bldg. Soc. v. Aizlewood, 
44 Ch. D. 412; Webb v. Jonas, 39 Ch. 
D. 660; Want v. Campain, 9 T. L. R. 
oper Swaffield v. Nelson, [1876] W. N 


[a] “Real securities” are mortga- 
ges, judgments binding lands, etc.— 
not lands themselves. Perry Trusts § 
458. Wood’s Hst., 9 Pa. Co. 429, 434. 


18. See Angell Watercourses p 142 


“Real servitude” see supra § 15. 

19. Black L. D. See also Predium 
Dominans 49 C. J. p 1315; Predium 
Serviens 49 C. J. p 1315; Predial Serv- 
itude 49 C. J. p 1321; and generally 
Hasements 19 C. J. p 856. 


Real service see supra § 14. 


9407, “Statute” see Statutes [38 Cyc 


ie “Personal statute” see Person- 
A 7 


Pe a Saul v. His Creditors, 5 Mart. 

S. (La.) 569, 16 AmD 212. See Mer- 
Ne § 18 [quot Campanhia de Mocam- 
bique v. British South Africa Co., 
[1892] 2 Q. B. 358, 396]. 


eo Saul v. His Creditors, 5 Mart. 

(La.) 569, 586, 591, 592, 16 AmD 

ey (where the definition is Said to be 

according to the jurists of Holland 
and France). . 


24. Voet [cit Saul v. His Creditors, 
supra]. 


25. D’Argentre [cit Saul v. His 
Creditors, supra (this definition does 
not seem to have been so generally 
adopted as others, though followed 
by Burgundus, Rodenburgh, and 
Stockmans, and is attacked by Bou- 
lenois)]. See Prats v. His Creditors, 
2 Rob. (La.) 501, 507. 


26. 2 ee Comm, p 16 [quot 
Black L. D.]. 


27. Black L. D. 
Comm. p 156]. 


28. “Walue” see [39 Cyc 1117]. 


29. Barnwell Home Bank y,. An‘der- 
son, 110 S. C. 403, 96 SE 554, 


“Actual value” see Value 1 C. J. p 
1186 text and note 94. 


30. Com. v. International Harves- 
ter Co., 131 Ky. 551, 115 SW 7038, 711, 
712; 133 AmSR 256. 


“Market value” see Market § 14. 


fa] “Real value to owner.’”’—Pat: 
terson v. Union Transfer Co., 84 Pa. 
Super. 273 (not synonymous with 
“owner’s value’’). 


[cit 1 Stephen 


af ete, a ny re sare ae 
= a am 


20° on caren fl Ht i , 


injury oh the freehold. SI 


we 


33. Black i De 


rdy v. Pecot, 104 La. 136, 
CSTD uN aR “pert 


0 


ak [40 Coe aes warranty”). See alee Covenants | 49 Personal wrong” 
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REAL ACTIONS 


By Gmpert G.. FInLEY 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1161] 


PART ONE: IN COMMON-LAW JURISDICTIONS 


I. DEFINITION AND CLASSIFICATION [§ 1] p 1161 


II. WRIT OF RIGHT [§§ 2-25] p 1162 
A. Definition and Nature [§ 2] p 1162 
B. Property Recoverable [§ 3] p 1162 - 
C. Title To Support Writ [§§ 4-5] p 1162 
1. In General [§ 4] p'1162 
2. Seizin [§ 5] p 1162 
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4. Appearance [§ 12] p 1165 
5. Pleading [§§ 13-19] p 1165 
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d. Plea or Answer [§ 17] p 1166 
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f. Joinder of the Mise, Proof, and Variance [§ 19] p 1166 
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9. New Trial [§ 23] p 1168 
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11. Costs [§ 25] p 1168 
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B. Pleading and Proof [§ 27] p 1168 
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I. CLASSIFICATION [(§ 28] p 1169 
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A. Definition [§ 29] p 1169 
B. Title To Support Action [§ 30] p 1170 
C. Who May Maintain [§ 31] p 1171 
D. Against Whom Mdintainable. [§ 32] p 1172 
KE. Defenses [§ 33] p 1172 
F. Proceedings and Relief [§§ 34-45] p 1174 
1. Jurisdiction and Venue [§ 34] p 1174 
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e. Replication and Rejoinder [§ 40] p 1175 


4. Issues [§ 41] p 1175 
5. Evidence [§§ 42-44] p 1175 


a. Burden of Proof [§ 42] p 1175 


b. Admissibility [§ 43] p 1176 


ce. Weight and Sufficiency [§ 44] p 1176 


6. Judgment [§ 45] p 1176 


G. Recovery of Rents and Revenues [§ 46] p 1177 


H. Allowance [§ 47] p 1178 
Il. INTERDICTS [§ 48] p 1179 


CROSS REFERENCES 


Action for recovery of specific real property see Eject- 
ments? C. J. p 1021; Forcible Entry and Detainer §§ 
Action of: 
Jactitation see Libel and Slander §§ 591-630. 
Waste see Waste [40 Cyc 517 et seq] 
Adverse: 
ae ra. action to determine see Quieting Title 
»- Pp . 
ras in general see Adverse Possession 2 C. J. 


Dusit. 
Assumpsit to try title to realty see Assumpsit § 24. 
Conveyances of land held adversely see Champerty and 
Maintenance §§ 45-98. 


Prescription see Modern Civil Law §§ 231-236; Pre- 
scription 49 C. J. p 1334. 
Recovery by or against: 
paar ch see Executors and Administrators §§ 1816, 
Tenant see Landlord and Tenant §§ 671, 1773. 
Recovery of: 
Dower see Dower § 281 et seq. 
Land on breach of contract see Vendor and Purchaser 
[89 Cyc 1888]. 
perpese to try title see Trespass to Try Title [38 Cyc 
314° 


Writ of: 
Entry see Entry, Writ of 20 C. J. p 1276. 
Nuisance see Nuisances § 356. 


PART ONE: IN COMMON-LAW JURISDICTIONS 
I. DEFINITION AND CLASSIFICATION 


[§ 1] Actions by reason of their subject matter 
have been classified into real, personal, and mixed. 
Real actions are those brought for the specific re- 
covery of lands, tenements, or hereditaments,? the 
essential and distinguishing feature of which is that 
they seek to recover specifically the land and its pos- 
session. In a real action the verdict* may not be 
a perpetual bar as it is in personal actions, but de- 
mandant, even though there be a judgment against 
him on verdict, demurrer, confession, etce., may yet 


1. See Actions § 45. 

“Mixed action” defined see Actions 

“Personal action” defined see Ac- 
tions § 15. 4, 

2. Hall v. Decker, 48 Me. 255; 5. 
Mathews v. Sniggs, 75 Okl. 108, 182 
P 703; 1 Petersdorf Abr. p 170 [quot 


Linscott v. Fuller, 57 Me. 406, 408]. Trespass to try 


[a] Other definitions—(1) ‘“Ac- 
tions . . for the recovery of real 6. 
property only, and in which the plain- fal 


tiff, then called the demandant, claims Lie ; é 
title to lands, tenements, or heredita- subdivided into: 
ments in fee simple, fee tail, or for | 812° 
term of life.” 1 Chitty Pl. p 86 [quot 
Doe v. Waterloo Min. Co., 43 Fed. 219, 
220]. (2) “Those which concern the 
realty only, by which the demandant [b] 
claims title to have any lands or tene-|ed further into: 
ments, rents or other hereditaments, | zin; 
in fee simple, fee tail or for term of | presentment; 
life.” Kidder v. Blaisdell, 45 Me. 461, 
466, Prop. p 2. 


[b] At common law they are ac- 
tions “by which all disputes concern- 
ing corporeal hereditaments were de- 
cided.” Brown v. Martin, 137 Ga. 338, 
344, 73 SH 495, 39 LRANS 16. 


quare impedit; 


ed further into: 


ation; 


118. [d] 


[d] Definition includes all the old | were subdivided further into: 
by person incapable; second, by par- 
third, by husband 
seized jure uxoris; fourth, by ecclesi- 7. 


actions of writs of right, writs of en- 
try, and ejectment, and our present 
writ of entry, and every form of ac- 


ticular tenant; 


j tion where the judgment is for the]astic, sine assensu capituli. 
title and possession of the land de- 
manded. Hall v. Decker, 48 Me. 255. [el] 

3. Hall v. Decker, supra. 

Verdict see infra § 22. 

1 Roscoe Real Prop. p 5. 


‘Successive actions of: 
Ejectment see Ejectment § 56. [f] 
title see Trespass to 
Try Title [88 Cyc 1204]. 


1 Roscoe Real Prop. p 2. 


Possessory real actions were 
First, writs of as- [eg] 
second, writs of entry; 
writs ancestral possessory; 

fifth, waste. 
coe Real Prop. p 2. 


Writs of assize were subdivid- [h] 


[ec] Writs of entry were subdivid-|p 2 
First, sur disseizin; 
second, sur intrusion; third, sur alien-| were subdivided further into: 
fourth, sur abatement; ; 
quare ejecit infra terminum; 
: i ad terminum qui preteriit; 

[c] Called in the Mirror “feudal| causa matrimonii prelocuti. 1 Ros- 
actions.”—3 Blackstone Comm. pp 117,/ coe Real Prop. p 2. 


Writs of entry sur alienation 


have an action of a higher nature and try the same 
right again.® 

Classification. Real actions were divided accord- 
ing to the nature of demandant’s title into actions 
droitural and actions possessory. Actions posses- 
sory were those in which demandant, not being put 
to his mere right, sued in respect of his right of pos- 
session. Actions droitural were those in which de- 
mandant sued in respect of his mere right, having 
lost his right of possession,’ and were subdivided into 


1 Roscoe 
Real Prop. p 2. 


Writs of entry sur alienation 
by person incapable were subdivided 
further into: First, dum fuit non 
compos mentis; second, dum fuit in- 
fra eetatem; third, dum fuit in pri- 
sona. 1 Roscoe Real Prop. p 2. 


Writs of entry sur alienation 
by particular tenant were subdivided 
further into: First, ad communem 
legem; second, by statute. 1 Roscoe 
Real Prop. p 2. 


Writs of entry sur alienation 
by particular tenant by statute were 
subdivided further into: First, in 
causa proviso; second, in consimili 
casu. 1 Roscoe Real Prop. p 2. 


Writs of entry sur alienation 


third, 
fourth, 
1 Ros- 


First, novel dissei- 4 
geconds Hulcanca’ by husband seized jure uxoris were 
fourth, 
fifth, mort d’ancestor. 


third, darrein| sipdivided further into: First, cui in 
Juris i haga ea vita; second, sur cui in vita; third, 
1 Roscoe Real} oui ante divortium; fourth, sur cut 

ante divortium. 1 Roscoe Real Prop. 
[i] Writs ancestral possessory 
fifth, | pj ay ee 
ee »|aiel; second, besaiel; third, tresaiel; 
sixth, | fourth, cosinage; fifth, nuper obiit. 
seventh, | 1 Roscoe Real Prop. p 2. 


[i] Modern possessory actions see 
Hjectment. 1:9\ C.J. p, 1021; “ntry. 
Writ of 20 C. J. p 1276; Forcible En- 
try and Detainer 26 C. J.p 797; Tres- 
pass to Try Title [38 Cyc 1191]. 


Bouvier L. D. 


First, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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writs droitural brought upon demandant’s own seizin, 
and writs ancestral droitural where demandant 
claimed in respect of a mere right which had descend- 
ed to him from his ancestor.’ These actions have 
long been in disuse.® In England all real and mixed 
actions have, with certain exceptions, been expressly 
abolished since December 31, 1834;1° and in the 
United States they have been supplanted either by 


REAL ACTIONS 


possessory action, is now used also to try title,** 
or by a statutory real action in the nature of eject- 
ment,?2 or, in a few states, by a statutory writ of 
entry which serves the purpose of the ancient real 
action.12 The two most important forms of the real 
actions were the writ of right,14 and the writ of for- 


medon.?® 
rt 


II. WRIT OF RIGHT ‘ 


[§ 2] A. Definition and Nature. A pure, proper, 
or mere writ of right was one of the forms of real ac- 
tions, and was the remedy appropriate to the case 
where the party claimed the specific recovery of cor- 
poreal hereditaments in fee simple, founding his title 
on the right of property or mere right, arising either 
from his own seizin or the seizin of his ancestor or 
predecessor.'‘® The object of a writ of right was 
to try the whole title.17 It was in its nature the 
highest form of remedy provided for the recovery of 
real property ;1® was a concurrent remedy with oth- 
er real writs and mixed actions in which an estate of 
fee simple could be recovered;!® and was the only 
remedy where the owner of land in fee simple had 
lost the possession and the right of possession and 
was consequently barred of the inferior remedies 
which the law provided.?® It was generally used 
to disturb a possession which had continued for a 


8. 1 Roscoe Real Prop. p 2. 

[a] Droitural or writs of right 
have been subdivided into: First, 
those properly so called; second, 


of right sued out prior to the statute 
which the prior writ had abated. Da- 
vies v. Lowndes, 6 M. & G. 471, 46 ECL 
471, 134 Reprint 978. 


considerable length of time,?4 and the courts dis- 
couraged its use and refused to assist demandant in 
getting over difficulties which occurred to him.*? 


[§ 3] B. Property Recoverable. The writ lay, in 
general, for lands or tenements, and also for rent 
service, but it did not lie for incorporeal heredita- 
ments or for a rent charge or rent seck,?* and was 
used to recover lands in fee simple unjustly withheld 
from the true proprietor.** 

[§ 4] C. Title To Support Writ—1. In General. 
In a writ of right the legal title prevailed against an 
equitable one.25 Demandant was forced to recover 
on the strength of his own title, and could not rely 
on a defective title in his adversary.”°® 

[§ 5] 2. Seizin. In order to maintain a writ of 
right it was necessary for demandant to show seizin 
of the freehold estate?" within the time limited by 
law.?8 He could maintain the writ either upon his 


24. Lyon v. Mottuse, 19 Ala. 463; 
Bradstreet v. Clarke, 12 Wend. (N. 
Y.) 602; 3 Blackstone Comm. p 194. 


[a] At common law the pure writ 
of right would lie only to recover a 
fee simple estate. Lyon v. Motfuse, 
19 Ala. 463. 


{b] Writ lay not (1) for the re- 


[§§15 4 


the action of ejectment which, although formerly a 


those in the nature of a writ of right. 11. See Ejectment § 3. 
1 Roscoe Real Prop. p 2. 12. See Hjectment § 4 
[b] Droitural writs properly so ae 
called were: First, right patent; sec- 13. See Entry, Writ of § 8. 
ond, right quia dominus zentiel arts 14. See infra § 2. 
am; third, right in capite; ourth, : . 
right in London; fifth, right close; 15. See infra § 26. 
sixth, right de rationabili parte; 16. Bouvier L. D. 
seventh, right of advowson; eighth, [a] It was writ which lay for one 


FEE of dower. 1 Roscoe Real Prop. 
p 2. 

[c] Droitural writs in nature of 
writ of right were: First, right upon 
disclaimer; second, de rationabilibus 
divisis; third, right of ward; fourth, 
de consuetudinibus et servitiis; fifth, 
cessavit; sixth, escheat; seventh, 
nativo habendo; eighth, quo jure; 
ninth, secta ad molendinum; tenth, 
ne injuste vexes; eleventh, writ of 
mesne; twelfth, dower unde _ nihil 
habet; thirteenth, quod permittat; 
fourteenth, formedon. 1 Roscoe Real 
Prop. p 2. 

9. 3 Blackstone 
Ejectmént § 2 et seq. 

“By these actions formerly all dis- 
putes concerning real estates were de- 
cided: but they are now pretty gen- 
erally laid aside in practice, upon ac- 
count of the great nicety required in 
their management; and the inconven- 
ient length of their process: a much 
more expeditious method of trying ti- 
tles being since introduced by other 
actions personal and mixed.” 3 Black- 
stone Comm. p 118. 

10. St..3 & 4 Wm. IV c 27 8§ 36, 37. 

[a] Writs excepted: Writ of right 
of dower; writ of dower unde nihil 
habet; quare impedit, ejectment. St. 
3 & 4 Wm. IV c 27 § 36. 


[b] Application of statute.—The 
statute extended to every writ of right 
and prevented a party from suing out 
a writ of right by journeys accounts 
so as to effect a continuance of a writ 


Comm. p 118; 


a 
who had the right of property against 
another who had the right of posses- 
sion and the actual occupation. The 
writ properly lay only to recover cor- 
poreal hereditaments for an estate in 
fee simple; but there were other 
writs, said to be “in the nature of a 
writ of right,” available for the re- 
covery of incorporeal hereditaments 
or of lands for a less estate than a 
fee simple. Black L. D. 


17. Gaines v. Conn, 2 J. J. Marsh. 
(Ky.) 104. 

18. Arnold v. Arnold,; 17. Pick. 
(Mass.) 4; Bradstreet v. Clarke, 12 
Wend. (N. Y.) 602; 8 Blackstone 
Comm. p 193. 

19. 3 Blackstone Comm. p 193; 1 


Roscoe Real Prop. p 19. 


[a] “Writ of entry” distinguished. 
—Plummer v. Walker, 24 Me. 14. 


20. 1 Roscoe Real Prop. p 19. 


[a] In Iowa the “action of right” 
established by statute was intended 
to supersede the action of ejectment, 
the writ of right, and the writ of 


Seige Doolittle v. Harrington, Morr, 
21. Adams v. Radway, 1 Marsh, 


602, 4 ECL 474, 

22. Adams v. Radway, supra. 

[a] Writ of summons irregularly 
executed could not be quashed. Ad- 
Be v. Radway, 1 Marsh. 602, 4 ECL 


23. 1 Roscoe Real Prop. p 17. 


covery of any estate less than a fee 
simple. Bradstreet v. Clarke, 12 
Wend. (N. Y.) 602. (2) It had regard 
to the legal estate only, and had noth- 
ing to do with mere equitable inter- 
ests. Bradstreet v. Clarke, supra. 


_C(c]. In Iowa (1) the “action of 
right,” which enlarged upon the com- 
mon-law writ of right, furnished an 
adequate remedy for mere possessory 
rights, and also to establish actual 
seizin or inheritance in lands. Kerr 
v. Leighton, 2 Greene 196. (2) Recov- 
ery could be had upon a mere lease or 
demise. Olive v. Daugherty, 2 Greene 
393. (3) A “claim” upon the public 
lands could not be recovered. 
little v. Harrington, Morr. 226. 

25. Farley v. Goocher, 11 Iowa 570. 

26. Hughes v. Holliday, 3 Greene 
(lowa) 30; Bradstreet v, Clarke, 12 
Wend. (N. Y.) 602. 

27. Green v. Watkins, 7 Wheat. (U. 
S.) 27, 5 L. ed. 888; Leonard v, Leon- 
ard, 10 Mass. 281. 

28. U.S.—Green v. Liter, 8 Cranch 
229, 3 L. ed. 545. 

Ky.—Gaines v. Conn, 2 J. J. Marsh. 
104; Bedinger v. Rickets, 2' A. K. 
Marsh, 34. 

Me.—Mason v, Walker, 14 Me. 163. 

Miss.—BEllis v. Murray, 28 Miss. 129. 


N. Y.—Fosgate v. Herkimer Mfg., 
etc., Co., 9 Barb. 287. 


{a] Disseizin for a length of time 
sufficient to bar a right of entry did 
not bar a writ of right. Mason v. 
Walker, 14 Me. 163. 


Period of limitation see statutory . 


provisions; and Limitations of Ac- 
tions § 57 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Doo-. 
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own seizin?® or upon that of one of his ancestors.°° 
But a purchaser could not recover on the Seizin of 
his grantor,*? or a devisee on the seizin of his tes- 
In most instances it was required that the 
seizin be an actual seizin, and not a mere seizin in 
However, if the premises claimed were wild, 
uncultivated, and vacant lands, a constructive seizin 
in deed was sufficient upon which to found the writ,*+# 
and it was not necessary to prove an actual entry un- 
der title or an actual taking of esplees*® in order to 
Also it was generally held that 
the devisee of vacant and unoccupied land had by 
operation of law such a seizin as would enable him 
A title by disseizin was a 


tator.*? 


law.?3 


support the writ.*® 


to maintain the writ.*7 
good and sufficient title, unless a 


29. Gaines v. Conn, 2 J. J. Marsh. 
(Ky.) 104; Copp v. Lamb, 12 Me. 312; 
Fosgate v. Herkimer Mfg., etc., Co., 
oO Barb. CN: WY.) 287: Dally vy. King; 1 
H. Bi. 1, 126 Reprint 1. 


Bok y.— Gaines ve Conn, 2: J.iJ- 
Marsh. 104; Conn vy. Manifee, 2 A. K. 
Marsh. 396. 


Me.—Mason y. Walker, 14 Me. 163; 
Copp v. Lamb, 12 Me. 312. 


Pee anos v. Kellock, 14 Mass. 


N. Y.--Fosgate vy. Herkimer Mfg., 
ete., Co., 9 Barb. 287; Williams v. 
Woodard, 7 Wend. 250. 

Eng.—Dally v. King, 1 H. Bl. 1, 126 
Reprint 1. 

[a] Usually a writ of right was 
brought upon the seizin of an an- 
eestor. Copp v. Lamb, 12 Me. 312. 


[b] Disseizin of ancestor at the 
time he made conveyance of the prop- 
erty, so that nothing passed by the 
deed, will not prevent demandant 
from obtaining a judgment. Knox v. 
Kellock, 14 Mass. 200. 


31. 1 Roscoe Real Prop. p 22. But 
see Conn.y. Manifee, 2 A. K. Marsh. 
(Ky.) 396, 12 AmD 417 (holding that, 
under the statute, an alienee might 
maintain a writ of right on the ac- 
tual seizin of his alienor, although the 
alienee was himself never actually 
Seized). ; 

32. Williams vy. Woodard, 7 Wend. 
“Ne Ys) 250; Dally, v. King, 1 H, Bl. 1, 
126 Reprint 1; Hovendon vy. Annesley, 
2 Sch. & Lef. 607; Saunders v. Annes- 
ley, 2 Sch. & Lef. 73. 


[a] In Virginia a writ of right 
eould be maintained by a devisee up- 
on possession or seizin of his testa- 
tor, the words of the statute of wills 
that every person should have power 
to devise all the estate, right, title, 
and interest he has in lands being con- 
strued to embrace the right of entry. 
Taylor v. Rightmire, 8 Leigh 468. 


33. Smith v. Iockridge, 3 Litt. 
(Ky.) 19; Speed v. Buford, 3 Bibb 
Cicpe: eb; etunt.-v." Hunt; 3) Mete: 
(Mass.) 175, 37 AmD 130; Bevil’s 


Case, 4 Coke 8a, 76 Reprint 862; Dally 
Ve mine lw. oBl. 2, 126 Reprint 1; 
William v. Gwyn, 2 Saund. 42, 4 
note,.85 Reprint 601; 1 Roscoe Real 
Prop. p 22. 

[a] RBule is founded upon the prin- 
ciple that actual seizin is a necessary 
requisite to the consummation of de- 
mandant’s right. Speed v. Buford, 3 
Bibb (Ky.) 57. ' 

[b] Actual seizin.—(1) Patent 
from state will not alone give actual 
seizin. Speed v. Buford, 3 Bibb (Ky.) 
57. (2) Can only be attained by an 
actual entry upon the land, or a part 
of it in the name of the whole. Speed 
vy. Buford, supra. (3) Does not cease 
when the person seized moves off and 
leaves the premises vacant but con- 
tinues until he is disseized. Fosgate 
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‘estate.*° 


better could be 


v. Herkimer Mfg., etc., Co., 9 Barb. 
CNEL) 28. 


[c] Possession by servant or ten- 
ant is sufficient. Fosgate v. Herkimer 
Mfe., etc. Co. 9 BarbswGNo Ye 287. 


34. Green v. Watkins, 7 Wheat. (U. 
S.) 27, 5 L. ed. 388; Green_v. Liter, 8 
Cranch (U. S.) 229, 3 L. ed. 545; Brad- 


street v. Clarke, 12 Wend. (N. Y.) 
602; Taylor v. Burnsides, 1 Gratt 
(42 Va.) 165. But see Smith v. Lock- 


ridge, 3 Litt. (Ky.) 19 (holding that, 
where a person settled on the land in 
controversy prior to the time the hold- 
er of a patent or lands including those 
in dispute entered upon another part, 
the patentee did not have sufficient 
seizin upon which to found a writ of 
right). 

[a] Patent of vacant lands of state 
gives to the grantee, even though he 
has never entered and held actual pos- 
session, seizin sufficient for him to 
maintain a writ of right against the 
holder of a lesser title who has never 
been in actual possession of the con- 
tested premises. Taylor v. Burnsides, 
1 Gratt. (42 Va.) 165. 


[b] Patent from state (1) without 
any entry and actual possession gives 
seizin sufficient for 
maintain writ against the holder of a 
lesser title who has never been in ac- 
tual possession of the contested prem- 
ises. Green vy. Liter, 8 Cranch (U. 8S.) 
229, 3 L. ed. 545; Taylor v. Burnsides, 
1 Gratt. (42 Va.) 165. (2) But where 


-the tenant shows an elder and better 


title in a third person, demandant can- 
not rely on the constructive seizin 
given by his patent but must show 
actual seizin. Green v. Watkins, 7 
Wheat. (U. S.) 27, 5 L. ed. 388. 


35. “Esplees” defined see 21 C. J. 
p 897. 
36. Green v. Watkins, 7 Wheat. (U. 


S.) 27, 5 L. ed. 388; Green v. Liter, 
8 Cranch (U. S85 229,63 I, ed. 545; 
Ward vy. Fuller, 15 Pick. (Mass.) 185; 
Bradstreet v. Clarke, 12 Wend. (N. 
Y.) 602; Taylor v. Burnsides, 1 Gratt. 
(42 Va.) 165. 


[a] Proof of perception of profits 
may in some cases be one means of 
showing the seizin. Ward v. Fuller, 
15 Pick. (Mass.) 185. 


[b] Constructive seizin may eéx- 
tend to vacant and unoccupied lots 
as well as to wild and uncultivated 


lands. Ward vy. Fuller, 45 Pick. 
(Mass.) 185. i 

B70 Wierd.) Ove ELUllen condom eeilck: 
(Mass.) 185. 


38. Hunt v. Hunt, 3 Metc. (Mass.) 
175, 37 AmD 130; Bolling v. Peters- 
burg, 3 Rand. (24 Va.) 563. . 

39. Right of alien see Aliens § 88. 

40. Lyon v. Mottuse, 19 Ala. 463; 
Lecatt v. Merchants’ Ins. Co., 16 Ala. 
177, 50 AmD 169; Gaines v. Conn, 2 
J. J. Marsh. (Ky.) 104; 8 Blackstone 


demandant to) 
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shown by the tenant. 


[§ 6] D. Persons Entitled.’° 
mere writ of right could only be brought by a elaim- 
ant in fee simple, and not by anyone who had a less 


A pure, proper, or 


[§ 7] E. Against Whom Writ Lay. The writ lay 
only against the holder of a freehold estate.#+ 


[§ 8] F. Defenses. 
actual seizin in deed, or pedis possessio, the tenant 
could not defend himself by showing a better out- 
standing title in another;** but where demandant 
relied on a constructive seizin, the tenant might show 
an elder patent or better title in another, for the pur- 
pose of disproving demandant’s seizin,** and defend- 


Where demandant proved an 


Comm. pp 191, 193; 
Prop. p 21. 


[a]. Writ of right can be main- 
tained by none who hold any interest 
less than a freehold. Gaines v. Conn, 
2 J. J. Marsh. (Ky.) 104. 


_Cb] Thus it would lie: (1) For a 
bishop or master of a hospital who 
had the inheritance of the lands in 
himself. 1 Roscoe Real Prop. p 21. 
(2) For a person with a determinable 
or base fee, for he could not have any 
other writ in the right as could a ten- 
ant in tail, ora parson. 1 Roscoe Real 
Prop. p 22. (3) It did not lie for a 
parson, because he did not have the 
ppeulwts fee. 1 Roscoe Real Prop. p 


1 Roscoe Real 


[ec] Tenant by curtesy could not 
maintain the writ. Lecatt v. Mer- 
oh haha Ins. Co., 16 Ala. 177, 50 AmD 


41. Green v. Liter, 8 Cranch (U. 
S.) 229, 3 L. ed. 545; Lyon v. Mottuse, 
19 Ala. 468; Gaines v. Conn, 2 J. J. 
Marsh. (Ky.) 104; Bradstreet v. 
Clarke, 12 Wend. (N. Y.) 602. 


[a] One who holds equity is not 
tenant of the freehold. Gaines v. 
Conn, 2 J. J. Marsh. (Ky.) 104. 


_[b] In Iowa (1) the “action of 
right” could be brought against any 
person acting as owner, landlord, or 
tenant of the property claimed; and 
if brought against one acting as own- 
er or landlord it was not required that 
he be in possession. Kerr v. Leigh- 
ton, 2 Greene 196. (2) Wife of de- 
ceased tenant whose dower interest 
has not been assigned was not a prop- 
ee Cavender v. Smith, 8 Iowa 


42. Bolling v. Petersburg, 3 Rand. 
(24 Va.) 568. 

43. Inglis v. Sailor’s Snug Harbor, 
8 Pet. (U. S.) 99, 7-Li ed. 617: (Green 
v. Watkins, 7 Wheat. (U. S.) 27,.5 1. 


ed. 388; Dawson v. Watkins, 2 Rob. 
(41 Va.) 259; Bolling y. Petersburg, 
3 Rand. (24 Va.) 563; Breathed v. 


Smith, 1) Batt. & He Ca)! 3015) But 
see Green v. Liter, 8 Cranch (U. S.) 
229, 3 L. ed. 545 (holding broadly that 
a better subsisting adverse title in a 
third person was no defense in a writ 
of right. This case, however, was 
explained in Green v. Watkins, 7 
Wheat. supra, to be limited to a case 
in which demandant proves an actual 
seizin in deed or pedis possessio, and, 
in Inglis v. Sailor’s Snug Harbor, su- 
pra, the court remarked that, if any- 
thing in the case of Green y. Liter, 
supra, could be supposed to give coun- 
tenance to the ‘doctrine that a better 
subsisting adverse title in a third per- 
son could not be shown, where de- 
mandant showed a constructive actu- 
al seizin, its effect was nullified by 
the explanation of the court in Green 
v. Watkins, supra). 

[a] Principle is founded on the ob- 
vious reason that, the commonwealth 
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ant could always defend on the ground that de- 
mandant had been divested of his title.** It was 
no defense to a writ of right that, in an action be- 
tween the same parties in which the right of posses- 
sion of demandant’s premises was put in issue, this 
right depended entirely on the mere right of prop- 
erty, and that the question was submitted to the jury 
and decided against demandant, and that judgment 
was rendered thereon;*® nor was it a defense that 
there had been a judgment on a petition for partition 
between the same parties in favor of the tenant upon 
an issue joined therein, on the sole seizin of demand- 
ant.*® 


[§ 9] G. Proceedings and Relief—1. Venue. In 
real actions the venue is local and the action must 
be brought in the county where the land lies.** 


[§ 10] 2. Joinder of Parties.4® Coparceners, 
joint tenants,*® and husband and wife were required 
to join as demandants in a writ of right.6° However, 
by statute, in some jurisdictions coheirs and joint 
tenants could join in a suit to recover their land, or 
each could sue alone for his share.*+ Tenants in com- 
mon could not maintain a joint action.®? Coparcen- 
ers, joint tenants, etc., were required to be joined as 
tenants;°* but where there were several tenants 
claiming parcels of land by distinct title, they could 
not be lawfully joined in one writ,°* and if they were 
they might plead in abatement of the writ.°° 


[§ 11] 38. Process.°*° At common law the first 


having by patent divested herself 
both of possession and title, a subse- | tion of right.” 
quent patent can convey neither. | 3 Greene 30. 

Peres v. Smith, 1 Patt. & H. (Va.) 53. 


[b] Conclusiveness.—Evidence of 
a previous patent to others is not con- 
clusive, but must be weighed by the 
jury. Breathed v. Smith, 1 Patt: & H. 
(Va.) 301. 

44. Sanders v. Buskirk, 1 Dana |law rule). 
(Ky.) 410 (holding, however, that de- 55. 
mandant might show that the sale and 
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. 


divided interest could bring an “ac- 
Hughes v.. Holliday, 


1 Roscoe Real Prop. p 9. 
also Joint Tenancy § 28; 

Common [38 Cye 122]. 
54. Green v. Liter, 8 Cranch (U. 
S.) 229, 3 L. ed. 545 
that the prevailing statutes in Ken- 150 
tucky did not change the common- oe 
eae 


Green yv. Liter, supra. 


ina 
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process to bring the tenant or defendant into court 
was a summons contained in the original writ com- 
manding the sheriff to summon the tenant to appear 
in ecourt;57 and upon receipt of the writ the sheriff 
made his warrant to his bailiffs, which directed the 
bailiffs to command the tenant to render the land, 
as in the writ, and unless he should do so to summon 
him to appear at the return of the writ, and further 
directed the bailiffs, after summons made, to make 
proclamation according to the form of the statute.** 
The bailiffs on receiving the warrant were required 
to prepare a summons and serve it on the tenant of 
the land, which summons was required to be served 
at least fifteen days before the return day.®® It was 
said that the summons ought to be in terra petita, 
but if the tenant appeared it was immaterial in what 
land he was summoned; and summons upon the land 
in demand seems to have been sufficient whether the 
tenant or Anyone for him was there or not.6° When 
the summons had been served, the sheriff returned 
the writ with the names of the pledges and summon- 
ers indorsed, and that he had made proclamation of 
the summons according to the form of the statute.** 


In New York the action was begun by personal 
service of writ of summons,®? or by summons on the 
land and proclamation at the church within the ward 
nearest the land,°* and where the return on either 
was defective an alias summons went,** or the return 


mon him personally and also to make 
summons upon’ the land by erecting 
a stick or wand, and affixing to it a 
copy of the summons; and it was 
proper to read over the summons to 
the tenant on serving him with a 
copy. 1 Roscoe Real Prop. p 148. 


61. 1 Roscoe Real Prop. pp 149, 


See 
Tenancy in 
(holding, also, 
Malcom v. Rogers, 1 Cow. (N. 


[a] Statute of 1786 (1 Greenleaf 


‘[sgeat 


deed purporting to divest him of title 
was collusive, fraudulent, and void). 


45. Arnold v. Arnold, 17 Pick. 
(Mass.) 4. 

46. Mallett v. Foxcroft, 16 F. Cas. 
No. 8,989, 1 Story 474 [aff 45 U. S. 
3538, 11 L. ed. 1008]. 

Conclusiveness of adjudications in 
other actions generally see Judg- 
ments § 1347 et seq. 


47. Berwick v.:Ewart, 2 W. BI. 
1068, 96 Reprint 629. 

Venue of local actions generally see 
Venue [40 Cyc 57]. 
ear Generally see Parties §§ 108— 

49. 1 Roscoe Real Prop. p 6, 
also Joint Tenancy § 28. 


50. Oxnard v. Kennebeck Pur- 
chase, 10 Mass. 179. 


[a] Marriage of one of the de- 
mandants after the commencement of 
the action is sufficient cause for 
abatement on the ground that the 
spouse is not joined in the writ. Ox- 
nard v. Kennebeck Purchase, 10 Mass. 
ON 

51. See statutory provisions. 

[a] Joinder subjected the parties 
to all the inconveniences of a joint 
action at common law. Oxnard vy. 
Kennebeck Purchase, 10 Mass. 179. 

52. Briscoe v. McGee, 2 J. J. 
. Marsh. (Ky.) 370. See also Tenancy 
in Common [38 Cye 121]. 

[a] In Iowa the holder of an un- 


See 


Abatement for misjoinder generally 
see Abatement and Revival § 206. 


56. Process generally see Process 
50. C., Jy.4p5 432, 


Specification of land in writ see 
infra § 


57. 1 Roscoe Real Prop. p 146. 
The 1 Roscoe Real Prop. pp 147, 


[a] Bailiffs ought to be two in 
number at least and liberi et legales 
homines. 1 Roscoe Real Prop. p 147. 


[b] Proclamation.—By 31 Eliz. ec 3 
§ 2, after every Summons upon the 
land, fourteen days at least before 
the day of the return thereof, procla- 
mation of the Summons was made on 
a Sunday immediately after divine 
service and the sermon, at or near the 
door of the churches or chapel of the 
parish where the land lay. 1 Roscoe 
Real Prop. pp 148, 149. 


59. 1 Roscoe Real Prop. p 148.° 


[a] When real actions were in 
ordinary. use, the summoners were 
persons actually employed by the 
sheriff for that purpose and whose 
names were returned. Later no actual 
summons was really given, but the 
names of the summoners were re- 
turned on the writ as a matter of 
course. 1 Roscoe Real Prop. p 146. 

60. 1 Roscoe Real Prop. p 148. 

[a] Prudent method was to serve 
the tenant personally with the sum- 
mons on the land demanded, or, if he 
was not met with on the land, to sum- 


L. p 50) was passed regulating writs 
of right, under which the court of 
common pleas had no jurisdiction, 
the sole jurisdiction in such_ suits 
being in the supreme court. Peo. y. 
hs Soe Ct. of C. Pl, 4 Wend. (N. 


{b] Proclamation was unnecessary 
where personal service was made and 
returned. Malcom vy. Rogers, 1 Cow. 


CINE) as, 
63. Malcom vy. Rogers, supra. 
[a] Under statute (1 Rev. L. p 


88), requiring that a proclamation in 
a real action shall be made in the 
nearest church in the town or place, 
a proclamation must appear to ‘have 
been made at the .church in the ward 
nearest the land; and, if there was 


no church in the ward in which the: 


land lies, such fact must be stated in 
the return to warrant the proclama- 
tion out of the -ward. Malcom y. 
Gardner, 1 Cow. (N. Y.) 138. 


64. Malcom v. Rogers, supra. See 
Scofield v. Loder, 2 Johns. Cas. (N. 
Y.) 75 (where the tenant on a writ 
of right vouched, and a writ of sum- 
mons issued which’ was irregular in 
its return, an alias summons could 
be granted against the vouchee). 


[a] Failure to make return.—If 
the sheriff failed to return the writ 
on the quarto die post, demandant 
could obtain a rule that he return it 
sedente curia, by which demandant 
would be deemed continued in court 
from day to day during the term. If 
the tenant would put demandant out 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


| 
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§§ 11-16] 


might be amended.®> 


[§ 12] 4. Appearance.** In a writ of right, the 
tenant was only demandable on the quarto die post, 
but demandant was lable to be called on the primo 
die placiti, and for nonappearance his default might 
be entered, which, if he did not excuse on the quarto 
die post, subjected him to a nonsuit.®* If a special 
imparlance was granted to the first day of the next 
term, the tenant was bound to plead on that day and 
was not allowed until the quarto die post.®® 


[§ 13] 5. Pleading—a. In General. The plead- 
ings in a writ of right were required to be in writ- 
ing.®® 

[§ 14] b. The Writ. In a writ of right it was 
required that the quantity of land demanded be speci- 
fied in the writ."° 


[§ 15] ce. Count or Declaration—(1) In General. 
In England the writ was issued separately from the 
declaration,‘? but in certain of the states the count 
was inserted in the writ.7* In his count or declara- 
tion it was necessary for demandant to show in him- 
self a right in fee simple to the lands demanded;*3 
and to do this he had to allege either in himself or 
his ancestors through whom he claimed a seizin in 
his demesne as of fee and right** within the time 
limited by -the statute of limitations,*> but a writ 
containing two counts for the same land, one al- 
leging demandant’s own seizin and the other the 
seizin of his predecessors, was abatable.7® If he 
declared on the seizin of his ancestor he had to show 
a descent of the right to himself as heir and was 


of court he must ‘have entered a ne 76. 
recipiatur on the quarto die post. 
Sacket v. Lothrop, Col. Cas. (N. Y.) 
94, 
cert Malcom vy. Rogers, 1 Cow. (N. 
ras 
{a] Manner of service of a writ [b] 
of righi should be plainly expressed 
in the return, which could not be aid- Pick 
ed by intendment. Malcom vy. Rogers, 1CK, 
Pe OOW: CIN. Y .) de 77. 


66. Appearance generally see Ap- 
pearances 4 C. J. p 1312. 

67. Swift v. Livingston, 2 Johns. 
Gas, (Nis y.)) 112: (Bainesry. Budd, 1 


missible. 


day v. Hug‘hes, 
Reprint 246; 
CEs 


Johns. Cas. (N. ¥.)0°335; Swift v. 

Sacket, Col. Cas. (N. Y.) 124. [a] 
68. Haines v. Budd, 1 Johns. Cas. 

GNe WY.) 335: 


69. Taylors v. Huston, 2 Hen. & M. 
(12 Va.) 161. But see Turberville v. 
Long, 3 Hen. & M. (13 Va.) 309 (hold- 
ing that omission to file a formal 
replication in writing was cured by 
verdict). R 78. 

70. 1 Roscoe Real Prop. p 16. 

71. _Plummer v. Walker, 24 Me. 14. 79. 


72. Plummer y. Walker, supra. 


73. Lyon v. Mottuse, 19 Ala. 463;| 80. See supra § 5. 
1 Roscoe Real Prop. p 176. 81. 

74, Lyon v. Mottuse, 19 Ala. 463; |Plummer v. Walker, 24 Me. 14. 
Payne v. Treadwell, 5 Cal. 310; Plum- [a] 


mer v. Walker, 24 Me. 14; Slade v. 
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Boston Overseers of 
Otis, 20 Pick. (Mass.) 38. 


[a] Double counts were 
Boston Overseers 
v. Otis, 20 Pick. (Mass.) 38. : [b] 


Writ was abatable if the same 
land is twice demanded in the writ. 
Boston Overseers of Poor v. Otis, 20 
(Mass.) 38. 


Charlwood vy. Morgan, 1B. & 86. 
PLN.R. 645(927 erepre 382; 
Slade v. Dowland, 2 B. 

570, 126 Reprint 1445, 5 Hast 
272, 102 Reprint 1074. 


If not set forth (1) pleading 
would be had on demurrer (Charl- 
wood v. Morgan, 1 B. & P. N. R. 64, 
127 Reprint 382; Dumsday v. Hughes, 
3 B. & P. 458, 127 Reprint 246), (2) 
or after judgment by default (Slade | 1. 
v. Dowland, 2 B. & P. 570, 126 Reprint 
1445, 5 East 272, 102 Reprint 1074). 


1 Roscoe Real Prop. pp 174, 


Payne v. Treadwell, 5 Cal. 310; 
Plummer v. Walker, 24 Me. 14. 


Lyon v. Mottuse, 19 Ala. 463; 


In writ of right there was.no 
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required to state specially, with accuracy and cor- 
rectness, in what manner and how he was heir.*? 
In England it was necessary to allege a seizin by tak- 
ing the esplees,7® and, in the United States, it was 
broadly stated that such allegation was necessary,’ 
but it would seem not to havé been necessary where 
a constructive seizin was relied on.°° It was un- 
necessary to allege a disseizin.** 


Description of premises. At common law the 
tenant, if uncertain as to the premises demanded, 
could pray for a view before pleading, that is, that 
the jury or a part of them might have a personal view 
of the tenement;** but views were greatly abused 
for the purposes of delay and the right thereto was 
either curtailed or entirely abolished.** In those 
states where view was abolished it was required, in 
order to supply the information theretofore afforded 
by a view, that demandant should insert in his count 
the boundaries of the land,®® but a high degree of 
technical accuracy in describing the land or bound- 
aries was not required,®® and a want of description 
in the count could be supplied by the finding of the 
jury.®? 

Conclusion. The count concludes with the aver- 
ment “and that such is his right, he offers,” ete.*® 


[§ 16] (2) Amendment. In England, where the 
courts were inclined to discourage proceedings by writ 
of right, they generally, in the exercise of their discre- 
tion, refused leave to demandant to amend or dis- 
continue,®® unless a favorable case was made out by 
affidavit.°° But in America leave to amend was al- 


Poor v.|manded were not set forth in the 
count or found ‘by the verdict of the 
jury. Beverley v. Fogg, 1 Call (5 


Va.) 484. 


: By joining mise the tenant 
Waived all objection to the descrip- 
tion of the land in the count. Bolling 
v. Petersburg, 3 Rand. (24 Va.) 563; 
Texeu v. Arnold, 2 Munf. (16 Va.) 


not ad- 
of Poor 


Snapp v. Spengler, 2 Leigh. (29 
Va.) 1; Norvell v. Camm, 2 Rand. 
(23 Va.) 68; Turberville v. Long, -3 
Hen, & M. (13 Va.) 309. 


[a] Thus (1) where a count ina 
writ of right demanded “a certain 
tenement consisting of the one stone 
house and its appurtenances,” it was 
a demand of the land on which the 
house stood, and was certain enough. 
Snapp v. Spengler, 2 Leigh (29 Va.) 
(2) If any portion of the land de- 
scribed in the count in a writ of right 
was included in the patent under 
which demandant claimed, it was 
‘sufficiently identified. Norvell. v. 
Camm, 2 Rand. (23 Va.) 68. (3) A 
count on a writ of right, referring 
to boundaries “as by a survey made 
in the cause,” sufficiently described 
the boundaries of the Jand in dispute. 
Turberville v. Long, 38 Hen. & M. (13 
Vary__209. 


87. Bolling v. Petersburg, 3 Rand. 


Dums- 
& P. 458, 127 


Plummer 


allegation of a disseizin. ‘ = 
Dowland, 2 B. '& P. 570, 126 Reprint |v. Walker, 24 Me. 14. Ae Nee bra ae AREER v. Long, 3 
1445, 5 Hast 272, 102 Reprint 1074 82. Specification of land in writ 
(dictum); 1 Roscoe Real Prop. PP|see supra § 14. 88. 1 Roscoe Real Prop. p 178. 
ii3 1 7 5 
176>177-~ And see cases supra} 6. 83. Bolling v. Petersburg, 3 Rand. [a] “Writ of entry” distinguished. 


[a] Allegation of disseizin of de- 
mandant’s ancestor was not sufficient. 
Lyon v. Mottuse, 19 Ala. 463. 

75. Dumsday v. Hughes, 3 Bing. 35 
N. Cas. 439, 32 HCL 207, 132 Reprint : 


(24 Va.) 563. 


479; Herne v. Lilborne, 1 Bulstr. 159, 
80 Reprint 850, Cro. Jac. 293, 79 Re-| (5 Va.) 484. 
Judgment 


print 251, Yelv. 211, 80 Reprint 138; [a] 


84. Bolling v. Petersburg, 
And see infra § 21. 


Bolling v. Petersburg, 3 Rand. 
(24 Va.) 563; Beverley v. Fogg, 1 Call 


where the boundaries of the land de- 


—Plummer v. Walker, 24 Me. 14. 


eis Gombe 
127 Reprint 450; Charl- 
SPP NS eR. GAs 


supra. 89. Baylis v. Manning, 
N. R. 233, 
wood v. Morgan, 1 B. 
127 Reprint 382. 


90. Dumsday v. Hughes, 3 B. & P. 
453, 127 Reprint 246; Goore v. Goore 
[cit 1 Roscoe Real Prop. p 179]. 


was erroneous 


————$——————————_——__—_____—___————_._ — anna aaa ee ee eee = 4 
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lowed .under the same circumstances and upon the 
same terms as in other writs.°? 


[§ 17] d. Plea or Answer. Nontenure,®? joint 
tenure,®* sole tenure or several tenure,®4 and darrein 
seizin,®®> were good pleas to a writ of right; and al- 
though it was generally held that these pleas were 
available only as pleas in abatement,®® other cases 
held that they might be pleaded in bar as well as in 
abatement.°7 Where the tenant in a writ of right 
had a right of way merely in the land, he should 
disclaim all title to it and possession of the land, ex- 
cept his right of using it for a way, and a plea aver- 
ing seizin to be in the tenant for the purpose of en- 
joying the easement was bad.°® <A plea of special 
nontenure alleging that the predecessor under whom 
the tenant held was seized of the demanded prem- 
ises was sufficient without stating of what estate he 
was seized.°® Accord and satisfaction was not a 
good plea in a real action, where the inheritance or 
freehold was to be recovered, although the satisfac- 
tion was of as high a nature as the right of freehold.+ 


In Iowa the tenant could not in an “action of right” 
set up a title for demandant, plead to it, and compel 


91. Means v. Welles, 12 Metce. [b] 
(Mass.) 356; Boston Overseers of 
Poor v. Otis, 20 Pick. (Mass.) 38; 
Holmes v. Holmes, 2 Pick. (Mass.) 
23; Williams v. Woodard, 7 Wend. 
GNe Y¥.) 2502 


Reform 


REAL ACTIONS 


of procedure.—The Ts 
Virginia act of 1786, reforming the 
method of proceeding 
right, did not vary the rights or legal 8. 
situation of parties to writs of right 
as they existed at common law, and 


demandant to follow him,? but he was required di- 
rectly to answer demandant’s case.? He was not 
obliged to set out the detail of his title, but if he un- 
dertook to show it, he was required to give it such 
definiteness that demandant would be informed and 
enabled to meet it.* 


[§ 18] e. Tender of Demimark. The tender of a 
demimark,® paid into court in-certain cases on the 
trial of a writ of right by the grand assize, more usu- 
ally by the tenant to obtain an inquiry by the grand 
assize into the time of demandant’s seizin, and which 
compelled demandant to begin,® was unknown in 
American practice and sigh A the plea to which it 
was added. 


[§ 19] f. Joinder of the Mise, Proof, and Vari- 
ance. Joinder of the mise, which was equivalent to 
the general issue in a writ of right,® put in issue the 
whole title,® including the statute of limitations,*® 
which need not be specially pleaded.t1 Where de- 
fendant tendered the mise on the mere right by plea, 
joinder thereon was not effected until after replica- 
tion by demandant.1? The general rule that proof 
must conform to the allegations in the pleadings** 


Bradstreet v. Oneida County, 13 
Wend. (N. Y.) 546; Ten pk v. Wa- 
terbury, 7 Cow. (N. Maou 


Bouvier L. D. 
[a] Mise is issue of a writ of right. 


in writs of 


[§§ 16-19 


[a] Thus (1) where a plea in 
abatement to a writ of right was sus- 
tained on the ground that it contained 
two counts for the same land on two 
distinct seizins, demandants were al- 
lowed to amend. Boston Overseers of 
Poor v. Otis, 20 Pick. (Mass.) 38. (2) 
Where demandant counted on the sei- 
zin of D, he could amend by counting 
on the seizin of BH, who was last seized, 
and from whom ‘the estate descended 
to demandant. Means v. Welles, 12 
Mete. (Mass.) 356. (3) Where de- 
mandant in a writ of right counted on 
his own seizin within forty years, he 
could amend by substituting thirty. 

Holmes v. Holmes, 2 Pick. (Mass.) 
25. 

Amendments generally see Pleading 

§§ 581-814. 


92. Green v. Liter, 8 Cranch (U. 
S.) 229, 3 L. ed. 545; Sanders v. Bus- 
kirk, 1 Dana (Ky.) 410; Dewey v. 
Brown, 5 Pick. (Mass.) 238. 

[a] Plea to part.—Where demand- 
ant demanded against a tenant more 
land than he held, he might plead non- 
tenure as to the parcel not held, but 
the writ should abate only as to the 
parcel whereof nontenure was plead- 
ed and admitted or proved. Green v. 
Liter, 8 Cranch (U. S.) 229, 3 L. ed. 
545. 


93. Green v. Liter, supra; Briscoe 
v. McGee, 2 J. J. Marsh. (Ky.) 370. 


94. Green vy. Liter, 8 Cranch (U. 
S.) 229, 3 L. ed. 545. 


95. Hunt v. Hunt, 3 Metc. (Mass.) 
175, 37 AmD 130 (holding, however, 
that defendants in this case had failed 
to make out the defense). 


96. Liter v. Green, 2 Wheat. (U. 
S.) 306, 4 L. ed. 246; Green v. Liter, 
8 Cranch (U. S.) 229, 3 L. ed. 545; 
Sanders v. Buskirk, 1 Dana (Ky.) 410; 
Bolling v. Petersburg, 8 Rand. (24 
Va.) 563. 

[a] Reason for rule.—The tenant 
by joining the mise, or pleading in 
bar, admitted himself tenant of the 
freehold and that he hada capacity 
to defend the suit. Green v. Liter, 8 
Cranch (U. S.) 229, 3 L. ed. 545.- 


it did not therefore change the nature 
and effect of ‘the pleadings or take 
away from the tenant the full benefit 
of the ordinary pleas in abatement, 
and the tenant might at his election 
plead any special matter in bar or give 
it in evidence on the mise joined. 
Green v. Liter, 8-Cranch (U. S.) 229, 
3 L. ed. 545. : 


[ec] Several tenure.—Where de- 
mandant described the land by metes 
and bounds, and counted against the 
tenants jointly, the tenants, by plead- 
ing in bar, admitted their joint ten- 
ancy and lost the opportunity of 
pleading the several tenancy. Liter 
se ory 2 Wheat. (U. S.) 306, 4 L. 
ed. 246. 


97. Dewey v. Brown, 5 Pick. 
(Mass.) 238; Hyers v. Wood, 2 Call 
(6 Va.) 574. 4 


[a] Nontenure.—Special nontenure 
might be pleaded in bar. Dewey v. 
Brown, 5 Pick. (Mass.) 238. 

S Suk Miller v. Miller, 4 Pick. (Mass.) 


99. Dewey Vv. 
(Mass.) 238. 


1. See Accord and Satisfaction § 
10. 


2. Gillis v. Black, 6 Iowa 4389. 
3. Gillis v. Black, supra. 


[a] Hypothetical or argumentative 
answer is insufficient. Gillis v. Black, 
6 Iowa 439. 


4 Gillis v. Black, supra. 
5. “Demimark” see 18 C. 
6 Bouvier L. D. 


[a] Effect of tender of demimark 
was to put demandant in the first in- 
stance upon the proof of the seizin 
as stated in his count; if demandant 
proved the seizin as stated the cause 
went on as if the demimark had never 
been ten'dered and the mere right was 
inquired into; if demandant could 
not prove the seizin as stated then 
no inquiry was made into the mere 
right and the grand assize found for 
une iouent 1 Roscoe Real Prop. pp 


Brown, 5 Pick. 


J. p 481. 


Black L. D 


9. Inglis v. Sailor’s Snug Harbor, 
3 Pet. (U. S.) 99, 7 L. ed. 617; (Green 
v. Watkins, 7 Wheat. (U. S.) 27, 5 L. 
ed. 388; Ten Eyck v. Waterbury, {6 
Cow. (N. Y.)_ 51; Bell v. Snyder, 10 
Gratt. (51 Va.) 350: Bolling v. Peters- 
burg, 3 Rand. (24 Va.) 563; Tissen v. 
Clarke, 3 Wils. C. P. 419. 


[a] Including special matter with 
mise makes a plea bad as requiring 
different means of trial, since special 
plea in a writ of right is triable by 
a common jury but the mise is triable 
by the grand assizes. Ten Eyck v. 
Waterbury, 7 Cow. (N. Y.) 51. 


[b] Seizin.—In the United States 
the mise put the seizin in issue. Ten 
Eyck v. Waterbury, 7 Cow. (N. Y.) 
a Bell v. Snyder, 10 Gratt. Ss Va.) 


[c] Issues.—(1) Upon the mise 
joined on the mere right, every affirm- 
ative matter going to the right and 
title of demandant, the want of which 
might have been pleaded in bar of the 
action,—as contradistinguished from 
matter in abatement—is put in issue, 
and demandant put in proof thereof. 
Bell v. Snyder, 10 Gratt. (51 Va.) 350. 
(2) Demandant who claims as lineal 
heir must prove that he is the heir 
of the person last seized of the prem- 
ises. Bell v. Snyder, supra. (3) Mat- 
ter of abatement is not in issue. Bell 
v. Snyder, supra. 


[d]. General demurrer might have 
been used where it appeared on the 
face of the record that the action was 
not brought within the time limited 
by law. Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122. 


10. Ten .EKyck vy. Waterbury, 7 
Cow. (N. Y.) 51 (holding, also, that, 
where a plea after the mise denied the 
seizin of the ancestor within twenty- 
five years, it was bad on special de- 
murrer as amounting to the mise). 


11. Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122. 


12. Phillips v. Tibbat, 
Marsh. (Ky.) 16. 


13. See Pleading §§ 1187-1211. 


3, A. K. 
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§§ 19-22] 


applied to writs of right.1 
[§ 20] 6. Evidence. 


[§ 21] 7. Trial. 
modes of trial in a writ of right. 


by a common jury.”° 


14. Scott v. Widdington, 21 F. Cas. 
No. 12,547, 1 McLean 193. See Linton 
v. Bartly, 9 Leigh (36 Va.) 444 (where 
a writ of right was brought by de- 
mandants, who claimed as heirs, and 
the mise was joined on the mere right, 
evidence that there was another heir 
besides those named in the writ and 
count could not be given at the trial, 
that fact being pleadable in abate- 
ment only). 


[a] Evidence of title (1) must 
strictly conform to the title as set out 
in the count. Scott v. Widdington, 21 
ioe Cass JO. 2,04, 2. MelLean.. 193; 
(2) An allegation by several demand- 
ants as equally interested was not 
supported by proof of different es- 


tates. Scott v. Widdington, supra. 
15. See Evidence, 22 C. J. p 1. 
16. See cases infra this note. 
[a] Proof of heirship.—Where de- 


mandants claimed as heirs of B, the 
patentee of the land, and also claimed 
under seizin of their ancestors, the 
fact that in the pleadings and verdict 
demandants were spoken of as the 
heirs of B was not proof that they 
were the heirs of B, nor was the fact 
that the report of the surveyor, who 
surveyed the land in controversy un- 
der order of the court, spoke of one 
of demandants as heir of B, evidence 
that he was such heir. Bell v. Snyder, 
10 Gratt. (51 Va.) 350. 


[b] Matters of equitable defense. 
—Rev. Code Suppl. pp 159, 160, au- 
thorizing defendant in a writ of right 
to set up an equitable title as a de- 
fense, limits that defense to cases 
where the whole contract relied on 
and its precise terms is manifested 
by plain written evidence; and hence 
the written contract itself must be 
produced before the jury, and parol 
evidence of its contents is inadmissi- 
ble, although it may have been lost or 
destroyed. Davis v. Teays, 3 Gratt. 
(44 Va.) 270. 


[ec] Deeds.—Where after demand- 
ants had introduced a grant to their 
ancestor embracing the land demand- 
ed, the tenant introduced an earlier 
grant of the land in two grantees, and 
offered to give in evidence a deed from 
one of these grantees, conveying by 
metes and bounds a particular part 
of the land to the person under whom 
the tenant claimed, the conveyance 
was admissible in evidence. Robinett 
v. Preston, 2 Rob. (41 Va.) 273. 


{d] Proof of seizin.—(1) Prepara- 
tory to proof of entry on the land by 
an agent, a power of attorney from 
demandant to the agent, duly authen- 
ticated, and giving him authority over 
the land, was proper evidence. Taylor 
v. Burnsides, 1 Gratt. (42 Va.) 165. 


General rules regulating the 
admissibility, weight, and sufficiency of evidence in 
common-law actions!® applied to writs of right.1° 
Upon joinder of the mise every special matter could 
be given in evidence except collateral warranty.17 
Possession of land, accompanied by a claim of the 
fee, was prima facie evidence of ownership and seizin 
of the inheritance uncontrollable by a stranger.1’ 


At common law there were two 
When the mise was 
joined on the mere right, the trial was by the grand 
assize and not by a common jury,!® but when issue 
was joined upon any collateral point the trial was 
The tenants were entitled to a 
view of the premises as a matter of right in all cases 
except those in which it was restrained by statute ;7+ 
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and where a tenant demanded a view, it was the duty 


was rendered.?* 


verdict.?® 


land.?* 


(2) Evidence held insufficient to show 
seizin in demandant. Dawson v. Wat- 
kins, 2 Rob. (41. Va.) 259. (3) Evi- 
dence held sufficient to show seizin 
in defendant. Marsh vy. Brooks, 8 
How. (U. S.): 223, 12 Tu. ed. 1056. 


17. Poor v. Robinson, 10 Mass. 131; 
Ten Eyck vy. Waterbury, 7 Caw. (N. 
Y.) 51; Hyers v. Wood, 2 Call (6 Va.) 
574. See Tissen v. Clarke, 3 Wils. C. 
P. 419, 95 Reprint 1133 ‘(where the 
court thought such to be the rule, but 
did not give any positive opinion). 

[a] Release given to the tenant 
by some of the demandants after the 
commencement of the action is admis- 
sible for the tenant. Poor v. Robin- 
son, 10 Mass. 1381. 


18. Rickard v. Williams, 7 Wheat. 
ick ae 59, 5 L. ed. 398. 


9. Tissen-v. Clarke, 3 Wils. C. P. 
415 541, 95 Reprint 1133, 1201. 


[a] Grand assize consisted of four 
knights of the county, girt with 
swords, and twelve other jurors, in 
all, sixteen jurors or recognitors. 
Tissen v. Clarke, 3 Wils. C. P. 419, 95 
Reprint 11338. 


[b] Right to open.—(1) The ten- 
ant first began his case. WHeidon v. 
Ibgrave, 3 Leon. 162, 74 Reprint 606; 
Andrews. v. Cromwell, Moore K. B. 
762, 72 Reprint 889. (2) If the ten- 
ant tendered the demimark, demand- 
Sangh first. 1 Roscoe Real Prop. 
p 


[ce] Formerly (1) wager of battle 
was the only method of trial from the 
time of the Conquest until the time 
of Henry the Second, at which time 
parliament introduced the grand as- 
size and gave the tenant his choice of 
either the one or the other. 3 Black- 
stone Comm. p 341. (2) The tenant 
pleaded the general issue and offered 
to prove it by the body of his cham- 
pion. The battle was waged by cham- 
pions, and not by the parties them- 
selves, because if any party to the 
suit died, it abated and was at an end, 
and no judgment could be given for 
the lands in question. 3 Blackstone 
Comm. p 340. (3) Wager of law was 
abolished by statute. 3 &4Wm.1Vece 
42. 


[d] In Virginia the legislature re- 
formed the mode of proceeding, 
dropped the idea of a grand assize, 
and referred the decision to a com- 
mon jury of twelve. Shaw v. Clem- 
ents, 1 Call (5 Va.) 429: 


20. 1 Roscoe Real Prop. p 299. 


[a] Generally, in order to prevent 
the confusion of trying the same cause 
by two different juries, the parties 
would consent to a rule that the spe- 
cial matter should be given in evi- 
dence on the mise joined to the grand 


of demandant to sue out the writ of view, and, if he 
did not, he was nonsuited.?? 

[§ 22] 8. Verdict 
could not be given until after the mise was joined,”* 
and when joined upon the mere right final judgment 


and Judgment. (Judgment 


Demandant might recover to such 


extent as he showed title, although it was less than 
his writ demanded.?° 


The jury could find a special 


A recovery in a writ of right did not 
affect any claim of the tenant to an easement in the 


In Iowa, in an “action of right,’ judgment could 
be given against one only of two tenants.?° 
dict was required to correspond with the evidence,” 
and plaintiff could recover to such extent as he 
showed title, although it was less than he demanded.*° 


The ver- 


assize. Tissen v. Clarke, 3 Wils. C. P. 


419, 95 Reprint 1133. 


21. Haines v. Budd, 1 Johns. Cas. 
(N. Y.) 335; Gravesend v. Voorhis, 1 
Johns. Cas. (€N. Y.) 237. See also 
supra § 15 notes 83-87. 


[a] English practice concerning 


ae see 1 Bure. p 252, 97 Reprint 


ae See v. Lodie, 1 Johns. Cas. 
(N. Y.) 395 

23. * Rascee Real Prop. p 330. 

24. Phillips v. Tibbats, 3 A. K. 


Marsh. (Ky.) 16; Herne v. Lilborne, 1 
Bulstr. 159, 80 Reprint 850, Cro. Jac. 
293, 79 Reprint 251, Yelv. 211, 80 Re- 
print 138; Chetham v. Sleigh, Carth. 
45, 90 Reprint 630. 


[a] Rule applied upon default. 
Phillips v. Tibbats, 3 A. K. Marsh. 
(Ky.) 16; Herne v. Lilborne, 1 Bulstr. 
159, 80 Reprint 850, Cro. Jac. 293, 79 
Reprint 251, Yelv. 211, 80 Reprint 138. 


[b] Judgment as in case of non- 
suit could be entered up against de- 
mandant in a_ writ of right. Almgill 
eee 1B. & P. 103, 126 Reprint 


[ec] Final judgment is a judgment 
which is a final bar to the party 
against whom itis given, so as to pre- 
clude him from recovering the lands 
in another writ of right, or in any 
aenet action. 1 Roscoe Real Prop. p 


25. Inglis v. Sailors’ Snug Harbor, 
3 Pet. (U.7S:) 7 L. ed. 617; Green 
v. Liter, 8 eek CUS») 229, Ey dig 
ed. 545; Shaefer v. Gates, 2 B. Mon. 
(Ky.) 453, 38 AmD 164. 


26. een v. Clements, 
Va.) 4 


[a] erates verdict held defective 
and set aside in part for error in com- 
puting damages. Purcell v. Wilson; 
4 Gratt. (45 Va.) 16. 


[b] Grand assize could not give a 
special verdict. Andrews v. Crom- 
well, Moore K. B. 762, 72 Reprint 889. 


27. Thompson vy. Androscoggin 
Bridge Proprietors, 5 Me, 62. 


WCall™ 1 


ees Wilford v. Miller, Morr. (Iowa) 
29. Hughes v. Holliday, 3 Greene 


(Iowa) 30. 
30. Hughes y. Holliday, supra. 


[a] Undivided interest could be re- 
covered. Hughes v: Holliday; 3 
Greene (Iowa) 30. ; 


{b] Verdict for plaintiff in sum 
mentioned was equivalent to a finding 
that plaintiff was entitled to posses- 
sion of the premises. Daniels v. Chi- 
ae ete., R. Co., 35 Iowa 129, 14 AmR 

0. : 


Chee acne ea a eee ee ——————— eee 
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[§ 23] 9. New Trial. A new trial was granted 
in a writ of right, when the verdict was against the 
law and the evidence;*+ but a verdict or judgment 
substantially right, although not in exact legal form, 
would not be disturbed.” 

In Iowa greater latitude was given to the discre- 
tion of the courts in granting a new trial in an action 
of right than in any other action.?® 
 [§ 24] 10. Damages. Damages were not recov- 
erable in a writ of right,?4+ except in a few states 


III. WRIT OF 


[§ 26] A. Definition, Origin, and Nature. The 
writ of formedon was an ancient writ in English law 
which was available for one who had a right to lands 
or tenements by virtue of a gift in tail. Itwasin the 
nature of a writ of right, and was the highest action 
that a tenant in tail could have;*® for he could not 
have an absolute writ of right, that being confined to 
such as claimed in fee simple,*® and for that reason 
this writ of formedon was granted to him by the stat- 
ute de donis,4! and was emphatically called “his” 
writ of right.42 The writ was distinguished into 
three kinds: (1) A formedon in the descender, 
which lay where a gift in tail was: made and the ten- 
ant in tail aliened the lands entailed, or was dis- 
seized of them and died, in which ease his heir in tail 
could have the writ. (2) A formedon in the remain- 
der, which lay where a person gave lands to another 
for life or in tail with remainder to a third person 
in tail or in fee, and he who had a particular estate 
died without issue inheritable, and a stranger intrud- 
ed upon him in remainder and kept him out of pos- 
session, in which case the remainderman could have 


REAL ACTIONS 
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[§§ 23-27 
where by statute the successful claimant was entitled 
to damages for mesne profits.*° 


[§ 25] 11. Costs.*° 
neither recovered nor paid costs;** but in some eases, 
as where he entered into a stipulation to try the case 
or be nonsuited, the courts interposed the require- 
ment that he pay the costs of the last cireuit or sit- 
tings in the same manner as plaintiffs in other caus- 
es for not proceeding to trial.*§ 


FORMEDON 


lay where there was a gift in tail, and afterward, by 
the death of the donee or his heirs without issue of 
his body, the reversion fell in upon the donor, his 
heirs or assigns, in which case the reversioner could 
have the writ.4# This writ was abolished in England 
by the statute which abolished the ancient real ac- 
tion,** and is found in the United States only in the 
earlier cases.4® The writ was founded upon title and 
lay generally for the recovery of any lands or tene- 
ments, or for a profit & prender in lands or tenements 
or issuing out of lands or tenements.*® It was re- 
quired that the writ be brought against a tenant of the 
freehold." .As a deed of bargain and sale by a ten- 
ant in tail conveyed nothing but his life estate to the 
buyer, it did not work a discontinuance against the 
heir in tail, or pass any of his estate, so that upon 
determination of the life estate he might enter and 
was not put to his action of formedon.*® Where the 
statute of limitations had run for twenty years 
against an heir in tail, no formedon could afterward 
be maintained.*® 


[§ 27] B. Pleading and Proof. It was necessary 


As a general rule demandant - 


the writ. (3) A formedon in the reverter, which | to set out a title in the writ as well as in the count.®° 
31. Bradstreet v. Clarke, 12 Wend. | [b] Statute of jeofails extends to 36. Costs generally see Costs 15 C. 
CN. -Y.)= 602. Weert Goan tse Ok bh Virion 3: cd saqobads 
[a] Erroneous judgment set aside. | fen. : a.) 309. 37. N s a 2 W. BI. 
core the pep eration Te awa lt eh 33. Newell v. Sanford, 10 Iowa 396. | 1093, 1110. 96 Heprint G16 686 \ 
rig was i ehalf o o demand- 
ari. and the plea was detective, in eee Os eo! meee ROD eis _ [a] Upon nonsuit for not proceed- 
that it answered the claim of one 35. Purcell v. Wilson, 4 Gratt. (45]ing to trial the demandant paid no 
without mentioning that of the other, Vane L6% “Shaw ave Clements, 1 Call|costs. Newman vy. Goodman, 2 W. Bl. 
and there was no replication to the & beanie Nectrmre Vv. paseo oes 1093, 1110, 96 Reprint 646, 656. 
plea, a judgment for demandants was | #1CkK. ass. RS AE ORE S22) EER EOS 38. ili : 
Peco Ge aa awa eset aside, Chic of pera Ges pec a writ (N. aa Ty v. Peck, 2 Johns. Cas. 
ore ype oee cee, by Mime.“ an land, sowed it during the pendency of 39. 3 Blackstone Comm. p 191; 


[b] Testimony considered.—In 
considering a motion for a new trial 
the court must ‘disregard all_ the 
parol testimony on the part of plain- 
tiff in error, and only allow a new 
trial if it is of the opinion, after giy- 
ing to defendants in error the full 
benefit of all the testimony on their 
part, that the verdict is still contrary 
to the evidence. Bell v. Snyder, 10 


Gratt. (51 Va.) 350. 
32. Garrard v. Henry, 6 Rand. (27 
Va.) 110; Tuberville v. Long, 3 Hen. 


& M. (13 Va.) 309. 


[a] Matter in abatement.—Where, 
in a writ of right, brought by sev- 
eral demandants, the mise was joined 
on the mere right, and the jury found 
for demandants, with the addition of 
these facts—that one of demandants 
was dea‘d before the institution of this 
suit, leaving children, and that one of 
demandants was tenant in common 
with the others, these matters could 
not be given in evidence nor found 
by the jury upon the mise joined, but 
they might be rejected as surplusage, 
and the remainder of the verdict re- 
ceived. Garrard v. Henry, 6 Rand. (27 
Va.) 110. 


a writ of right against him, and de- 
mandant in the writ of right recovered 
judgment and obtained seizin and pos- 
session before the crop was severed, 
demandant was entitled to the crop). 


[a] Damages recoverable.—Rev. 
Code, p 468 ¢ 118 § 1, authorizing the 
recovery of damages in writs of right, 
intended such ‘damages as might be 
recovered in actions of trespass for 
mesne profits; and demandant’s re- 
covery of mesne profits would be for 
five years next before the bringing of 
the writ of right, and continuing down 
to the recovery of possession. Pur- 
cell v. Wilson, 4 Gratt. (45 Va.) 16. 


[b] Jury might assess damages, 
Green v. Biddle, 8 Wheat. (U. S.) 1, 
5 L. ed. 547; Shaw v. Clements, -1 Call 
(5 Va.) 429. 


[c] In Iowa in an “action of right” 
(1) plaintiff was entitled to damages 
for mesne profits. Cavender vy. Smith, 
8 Iowa 360; Dunn vy. Starkweather, 6 
Iowa 466. (2) Improvements on the 
land, purchased or put there by the 
tenant, could be set off against mesne 
profits or ‘damages for use and occu- 
Haine Wright v. Stevens, 3 Greene 


1 Roscoe Real Prop. p 53. 


40. See supra § 6. 

41. St. Westminster II (13 Hdw. 
Pcie 

42. Black L. D.; 3 Blackstone 
Comm. p 192. 

43. Orndoff v. Turman, 2 Leigh 


(29° Va.) 200; 242, "21° AmD™608:° 3 
Blackstone Comm. pp 191, 192; 1 Ros- 
coe Real Prop. pp 54-57. : 


_[a] Fee simple estates were some- 
times recovered. Orndoff v. Turman, 
2 Leigh (29 Va.) 200, 242, 21 AmD 608. 


44. St.3 & 4 Wm. IV c 27 8§ 36, 37. 
45. See cases infra this section. 
46. 1 Roscoe Real Prop. pp 53, 55. 
47. 1 Roscoe Real Prop. p 54. 

ria Gilliam v. Jacocks, 11 N. GC. 
49. Dow vy. Warren, 6 Mass. 328. 
50. 1 Roscoe Real Prop. p 55. 


[a] Formedon in descender,—(1) 
Demandant must state himself to be 
heir both to the original donee, and 
to him who was last seized under the 
entail, and must consequently deduce 
his title by making mention of all his 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The count or declaration pursued the writ, mutatis 
mutandis, being a fuller statement of the title. It 
was not necessary to allege any esplees in the writ, 
but they were required to be alleged in the count.52 
A declaration in formedon in remainder must set out 
the gift, the seizin of the first donee, and demandant’s 
title to the estate, and that, on the death of the tenant 
for life, the right to the estate remained in him; and 
the seizin of the first donee must also be proved, and 
where demandant in a writ of formedon in remainder 


REAL ACTIONS 


seized.®3 
bar.®4 


claimed as devisee, declaring on his own seizin, he 


PART TWO: 


[§ 28] In the civil law real actions, otherwise 


I. CLASSIFICATION 


called “vindications,’”®® have been divided into peti- 


[§ 29] A. Definition. The petitory action is that 
by which he who has the property of a real estate, 
or of a right upon or growing out of it, proceeds 
against the person having the possession, in order to 


ancestors who have been seized by 
force of the entail and by naming each 
of them son and heir to his prede- 
cessor. Buckmere’s Case, 8 Coke 860, 
77 Reprint 604. (2) Demandant was 
compelled to name all his ancestors 
because he was supposed to be privy 
to, and to know, his own pedigree and 
descent. Buckmere’s Case, supra. 


[b] Formedon in remainder.—De- 
mandant must show that the original 
estate tail, or other estate upon which 
the remainder is limited, has expired, 
and, if any mesne remainders have 
been limited between that estate and 
his own, that they also have deter- 


‘mined, and the omission of this is a 


matter of plea in abatement. 1 Ros- 


coe Real Prop. p 58. 


{e] Formedon in  reverter.—De- 
mandant must trace his descent from 
the donor with precision: all the an- 
cestors to whom the reversion de- 
scended must be named in the writ 
and the omission of any of them was 
ground for plea in abatement. 1 Ros- 
coe Real Prop. p 60. 


[d] Omission of “cosinage,” as it 
is called, in the writ is a matter of 
plea in abatement. 1 Roscoe Real 
Prop. pp 55, 56. 

51. 1 Roscoe Real Prop. p 180. 

52. 1 Roscoe Real Prop. p 180. 


[a] When fee simple was demand- 
ed, it was required that the esplees 
be laid both in the donor and the do- 
nee. Hunloke v. Petré, 2 Lutw. 963, 
125 Reprint 537. 


[b] Formedon of copyhold.—De- 
mandant must count of a gift made by 
a copyholder, and not by the lord. 
Paulter v. Cornhill, Cro. Eliz. 361, 78 
Reprint 609. 


[ec] Formedon in reverter.—tIf 
brought as heir to the donor, demand- 
ant must allege esplees in the donor. 
preter p Case, 6 Coke 3a, 77 Reprint 


{[d] Formedon in remainder.—(1) 
An infant, although he demands fee 
simple, shall allege esplees only in the 
particular tenant who has the estate 
on which the remainder depends, be- 
cause his ancestor to whom he is heir 
was never seized nor took any esplees. 
Markal’s Case, 6 Coke 3a, 77 Reprint 
258. (2) It was necessary to allege 
and prove the Seizin of the first donee 


II. PETITORY ACTION®* 


under the gift. Wells v. Prince, 4 


Mass. 64 
53. Wells v. Prince, 4 Mass. 64. 
54. 1 Roscoe Real Prop. p 60. 


[a] Pleas in bar.—Tenant could 
plead: (1) Paramount title, an ex- 
change between the ancestor of de- 
mandant and the tenant or him under 
whom the tenant claims. 1 Roscoe 
Real Prop. p 225. (2) A common re- 
covery. Thomson y. Warner, Noy 1, 
74 Reprint 973. (3) A fine with proc- 
lamations, levied by tenant in tail, in 
bar in a formedon in the descender, 
and a fine with proclamations and 
five years nonclaim in a formedon in 
the reverter or remainder. 1 Roscoe 
Real Prop. pp 225, 226. 

55. Dudley v. Sumner, 5 Mass, 438; 
Slade v. Dowland, 2 B. & P. 570, 126 
Bee 1445, 5 Hast 272, 102 Reprint 


[a] Non devisavit, pleaded to a 
writ of formedon, was a special issue. 
Dudley v. Sumner, 5 Mass. 438. 

56. Prout v. Libby, 14 Mass. 151; 
Hunt v. Sprague, 3 Mass. 312; Fales 
v. Thompson, 1 Mass. 134, 

57. Barrow v. Hagget, 3 Lev. 55, 
83 Reprint 574. 


58. Scott v. Perry, 3 Wils. C. P. 
206, 95 Reprint 1015. 


59. Wharton L. Lex. 

60. Garland La. Code Pract. pt 1 
cl § 4, 

fa] Civil law definition of real ac- 


tion.— (1) “A real action, reivindica- 
cion, is one brought for the property 
itself, whether that property be land 
or movables.” San Juan Fruit Co. v. 
Landrau, 8 Porto Rico Fed. 447, 457. 
(2) “A real action is that which re- 
lates to claims made on immovable 
property, or to the immovable rights 
to which they are subjected.” La. 
Code Pract. art 4. (3) ‘‘Actions tend- 
ing to recover an immovable, or a 
real right, or a universality of things, 
such as an inheritance, are considered 
as real; while actions for the recov- 
ery of a movable or of a sum of mon- 
ey, though accompanied with a mort- 
gage, are not real actions.” La. Code 
Pract. art 12. 


Petitory action see infra § 29. 


“Possessory action” defined see Ac- 
tions § 18. 
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must prove his own seizin, as it was not in law tc be 
presumed from the fact that the testator died 
The tenant could plead in abatement or in 
The general issue in formedon was non dedit 
which put in issue the making of the entail.°5 
of nontenure in a writ of formedon in remainder with- 
out disclaimer was sufficient,°® but nontenure could 
not be pleaded after a general imparlance.®? 


Amendment. Upon the consent of the parties, de- 
mandant could amend.®§ 


A plea 


IN CIVIL LAW JURISDICTIONS 


tory and possessory actions,®® 


obtain the possession of the immovable property, or 
the enjoyment of the rights upon it, to which he is 
entitled.°* Itis the only method by which the owner 
can oust a party who has been in possession of the 


61. Cross references: 

Interdict to obtain possession see in- 
fra § 48. 

yo er with other actions see Actions 


Petitory and possessory actions in ad- 
miralty see Admiralty §§ 112, 113. 


62. Garland La. Code Pract. pt 1 
ec 1 § 5. See also Actions § 16. ; 
[a] Prayer of petition determines 
character of action (1) regardless of 
what the parties choose to call it, for 
that is merely a conclusion of law. 
Haas vy. Irion, 125 La. 1034, 52 S 149; 
Schoultz v. Keller, 10 La. A. 138,/120 
S 232. (2) The fact that plaintiff 
prays to be decreed the owner of im- 
movable property is sufficient to de- 
termine its character as_ petitory. 
Ruddock Cypress Co. v. Peyret, 111 
La. 1019, 36 S 105. (3) Where plain- 
tiff prays for judgment restoring him 
to possession, quieting him in his 
title, condemning defendant to pay 
rents, and for general relief, the omis- 
sion to pray for a specific decree of 
ownership is cured by ‘the prayer for 
general relief, thus making the action 
petitory. Haas v. Irion, supra. 


[b] Action corresponds in charac- 
ter with ejectment at common law. 
Gilmer v. Poindexter, 10 How. (U. 
S.) 257, 13 L. ed. 411. See Ejectment 
19 C. J. p'1021. 

[c] Whether defendant’s posses- 
sion was for himself or others makes 
no difference as to the character of 


the action. Schoultz v. Keller, 10 La. 
A. 138, 120 S 232. 
[d] Actions held petitory.—(1) 


Where a judgment creditor sued for 
a recovery of his debtor’s property in 
the hands of a third person, in order 
to make it liable for his debt. Spencer 
v. Goodman, 33 La. Ann. 898 (such 
suit was not a revocatory action). 
(2) Where plaintiff alleged that he 
was owner of the land in the posses- 
sion of defendants and based all his 
rights to relief on his title. Haas y. 
Irion, 125 La. 1034, 52 S-149. (8) 
Where plaintiff represented that he 
was the owner or proprietor of a cer- 
tain square of ground, and described 
its location and boundaries, and fur- 
ther alleged that he had always been 
in possession and enjoyment of the 
whole of such square, and prayed that 
his title thereto, with all the buildings 
and improvements thereon, might be 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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disputed premises for over a year and a day.®? 


[§ 30] B. Title To Support Action.*%4 
tory action plaintiff must show title in himself.°° To 
recover as against a possessor in good faith, holding 
under a title translative of property, plaintiff must 
show a good legal title in himself in all respects,°® 


recognized, and that he be put in pos- 
Session thereof. Millaudon v. Ranney, 
18 La. Ann. 196. (4) Writ of seizure 
and possession by purchaser from 
state of title adjudicated to it for 
taxes. Johnson v. Pontchartrain Land 
Co., Ltd., 7 La. A. (Orleans) 292. 


[e] Actions held not petitory.—(1) 
Mandamus to enforce tender of re- 
demption from tax sale. State v. Reg- 
ister, 1 La. A. (Orleans) 140. (2) 
Where plaintiff alleged that he him- 
self was. the owner of certain proper- 
ty, and was then and had been in pos- 
session of it for over ten years under 
title, and that defendant had tres- 
passed and was still trespassing upon 
it by cutting down and hauling off 
timber thereon under claim of an ab- 
sSolutely null tax title, which he had 
spread upon the record and prayed 
that he be quieted in his own owner- 
Ship and possession of the property, 
that he recover damages from defend- 
ant for his trespass, and that the tax 
title be declared null and void. Gil- 
more vy. Schenck, 115 La. 386, 39 S 40. 
(3) Where plaintiff alleged that he 
was the true and lawful owner of a 
plantation, an'd setting forth his chain 
of title thereto, that he was in open, 
notorious, full, actual, and uninter- 
rupted possession, and that his au- 
thors in title were in like possession 
from time immemorial, and that, not- 
withstanding his full and complete 
ownership, defendants, well knowing 
his title to the property, trespassed 
thereon, and cut and removed timber 
therefrom. Pfister v. St. Bernard Cy- 
press Co., 155 La. 575, 99 S 454 (the 
action sounding in damages for cut- 
ting and appropriating timber on land 
claimed to be owned by plaintiff was 
neither petitory nor possessory). 


63. Schoultz v. Keller, 10 La. A. 
138, 120 S 232. 


64. Methods of acquiring title to 
peeRenty. see Modern Civil Law §§ 212- 
94, 


65. Babington Bros. v. Barber, 128 
La. 1066, 55 S 676; Millaudon v. Ran- 
ney, 18 La. Ann. 196; Hart v. Foley, 
1 Rob. (La.) 378; Baudin v. Roliff, 8 
Mart. N. S. (la.) 98; Murray v. Bois- 
sier, 10 Mart. (La.) 293. 


[a] Good and legal title must be 

roma Hart v. Foley, 1 Rob. (La.) 
78. 

[b] Plaintiffs must: (1) Stand on 
their own title. Nilson v. Brinker- 
hoff, 146 La. 697, 88 S 902. (2) Make 
out a title, even against one having 

_only a prima facie title or right. 
Worden vy. Fisher, 52 La. Ann. 576, 27 
S 83. 

[ce] Plaintiff cannot recover where 
he alleges that defendant is in pos- 
session claiming as owner, but dis- 
eloses no title in himself. Wilson v. 
Ober, 109 La. 718, 33 S 744. 


66. Gilmer v. Poindexter, 10 How. 
(WAS.) 257, 18 L: ed. 411; Glover v. 
Haley, 118 La. 649, 43 S 265; Sprigg 
v. Hooper, 10 La. 850; Worden v. 
Wisher, 52 La. Ann. 576, 27 S 83; Mur- 
ray v. Boissier, 10 Mart. (La.) 293. 


[a] Conclusive proof on the part 
of plaintiffs is required. Frere v. De- 
rouen, 104 La. 777, 29 S 330. 

[b] Plaintiff must show superior 


right as owner. Worden v. Fisher, 
52 La. Ann. 576, 27 S 83. 


[ec] ‘Legal title.—Plaintiff’s title 
must be a legal, as _ contradistin- 
guished from an equitable, one. Gil- 


REAL ACTIONS 


In a peti- 


declares,®°® nor 


mer. v. Poindexter, 10 How. (U. S.) 


257, 13 L. ed. 411 


[td] Patent from United States 
gives a perfect legal title, which can- 
not be affected by an alleged error 
or mistake in the description of the 
land entered and patented to defend- 
ant’s authors. Foster v. Meyers, 117 
La. 216, 41 S 551. 


[e] Receipt from receiver of pub- 
lic moneys (1) for government lands 
is sufficient evidence of title from the 
United’ States to support a petitory 
action. Beaumont v. Covington, 
Rob. (La.) 189; Lott v. Prudhomme, 
3 Rob. (La.) 293; Guidry v. Woods, 
19 La. 334, 36 AmD 677; Lefebvre v. 
Comeau, 11 La. 321; Newport v. Coop- 
er, 10 La. 155; Herriot v. Broussard, 
4 Mart. N.S. (La.) 260. (2) It is not 
of equal dignity with a patent, but is 
evidence of an equitable title upon 
which the owner may recover. Lott 
v. Prudhomme, supra. (3) It is not 
final evidence of title out of the gov- 
ernment. Guidry v. Woods, 19 La. 
334, 36 AmD 677. : 


{f] Receipt for public lands .(1) 
which a state could sell without pat- 
ent is sufficient to maintain petitory 
action. Garrison v. Natalbany Lum- 
ber Co., 4 La. A. 596. (2) Such a re- 
ceipt, accompanied by actual posses- 
sion for more than thirty years, is suf- 
ficient title in petitory action to defeat 
adverse claimant. Garrison v. Natal- 
bany Lumber Co., supra. 


[g] Certificate of entry (1) issued 
under the United States homestead 
law vests in the holder a sufficient 
title to support a _ petitory action 
(Broussard v. Broussard, 43 La. Ann. 
921, 9 S 910); (2) but abstracts of 
certificates of entry, attested by the 
register as on file and agreeing with 
the registry of sales and records of 
his office, even if admissible, are in- 
sufficient (Basseron v. McRae, 9 La. 
Ann. 281). j 

[h] Confirmation by act of con- 
gress is a title on which claimant can 
maintain a petitory action. Morrough 
v. Moss, 5 La. Ann. 601. 


{i] School lands.—Where a board 
of school directors sued to recover a 
lot of land claimed to have been set 
aside by the United States for educa- 
tional purposes, and it did not satis- 
factorily appear that the land was 
ever selected as such under act of con- 
gress, a judgment of nonsuit should 
be entered. Parish Bd. School Di- 
rectors v. Rollins, 38 La. Ann. 424, 


[ij] Act of sale (1) containing a 
stipulation whereby the vendee binds 
himself to retransfer the land to the 
vendor when the timber shall have 
been removed, or after fifty years, al- 
though the timber be not removed, 
vests an imperfect ownership, and 
affords sufficient basis for a petitory 
action. Ruddock Cypress Co. v. Pey- 
ret, 111 La. 1019, 36 S 105. (2) Where 
the legal title to land donated to an 
incorporated academy at the time of 
a sale of its property and assets under 
a fieri facias was in the United States 
government, which subsequently, by 
act of congress, conveyed it to the 
academy, the sale under fieri facias 
could not defeat a recovery by the 
liquidator of the academy from one 
disclosing no title in itself under the 
fieri facias, especially where it was 
estopped to set up such sale because 
claiming under a later title. Martin 
v. Louisiana Cent. Lumber Co., 150 
Ia, Abs IONS abo. 
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which can. be traced back to an author who had in 
himself the right of property,®’ and if he bases his 
claim on a complete legal title, he must prevail, un- 
less defendant shows a better title.®® 
can recover on no other title than that on which he 


But plaintiff 


more property than he demand- 


[k] Purchaser at  sheriff’s sale 
cannot maintain-a petitory action to 
recover the property where it was not 
actually taken possession of by the 
sheriff in making the seizure. Cronan 
v. Cochran, 27 La. Ann. 120. 


{1] Act of donation null and void 
cannot serve as a basis for a peti- 
tory action. Boyle v. West, 107 La. 
347, 31 S 794. 

[m] Community property.—A wo- 
man married at the time of the pur- 
chase of the property so that it be- 
longed to the community cannot re- 
cover without alleging and showing 
that she has acquired the community 
interest in the property since its dis- 
solution. Sulstrang v. Betz, 24 La. 
Ann. 295 


[n] Title held insufficient.—Where | 


plaintiff in a petitory action traces 
her title to her father as her author, 
and the evidence shows that he pur- 
chased the property in his own be- 
half at a time when the daughter was 
a minor, and that he sold the prop- 
erty before she arrived at her ma- 
jority, and it passed into the hands of 
a third person, no title in the daughter 
is shown. Lyons vy. Lawrence, 118 
La. 461, 43 S 51. ‘ 


67.- Gatlin v. Hutchinson, 36 La. 


Ann. 350; Brown vy. Brown, 15 La. 
Ann. 169; Holmes vy. Hendricks, 4 
La. A. 1. But see Tucker v. Burris, 


13 La. Ann. 614 (holding that, where 
one claims from the confirmee of a 
grant, it is not necessary to trace ti- 
tle to the original claimant, it being 
sufficient if it is traced to the con- 
firmee, whose existence is not con- 
tested). 

[a] Title of state.—In a petitory 
action, based on a title derived from 
the state to property claimed to have 
been forfeited to the state, it is not 
enough for plaintiff to prove his deed 
and its registry, but he must show 
that the state had acquired a valid 
title to the property. Gatlin v. Hutch- 
inson, 36 La. Ann. 350. 


68. Marmion v. McPeak, 51 La. 
Ann. 1631, 26 S 376; Dupre v. Helm, 
23 La. Ann. 145; Brooks v. Wortman, 
22 La. Ann. 491. 

[a] Plaintiff may recover: (1) If 
he shows a title translative of prop- 
erty, and defendant shows none. Du- 
pre v. Helm, 23 La. Ann. 145. (2) 
Where he shows a good and valid title, 
and defendant holds under a title 
translative of property, but it is 
shown that the title of his vendor is 
defective. Brooks v. Wortman, 22 
La. Ann. 491. 

([b] Adjudicatee of property at ju- 
dicial sale to effect a partition there- 
of among the heirs of a deceased per- 
son, and having received an authentic 
act thereto, is the holder of a just and 
translative title, and entitled to judg- 
ment in a petitory action against a 
possessor without title. Brinkman 
v. Huyghe, 42 La. Ann. 109, 7S 76. 


[ec] Defendant, with neither title 
to the property nor title by prescrip- 
tion, eannot stand in judgment 
against plaintiffs who hold under a 
judgment recognizing an'd confirming 
their title. Roussel vy. New Orleans 
R., <ete.s (Co. 1 b2e Wane bl 93) Sa tp se 

69. Barbier v. Nagel, 121 La. 979, 
46 S 941; West 'v. Negrotto, 48 La. 
Ann. 922, 19 S 819. 

[a] Thus he cannot recover: (1) 
Where he declares on his original ti- 
tle and shows only a title from the 


rn 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ed,*° and must recover on the strength of his own title, 
and not on the weakness of that of his adversary.*? 
To recover against a mere trespasser, however, who 
sets up no title in himself, plaintiff need not show a 
title perfect in all respects against the whole world; 
one apparently good will suffice;*? but, even against 
a naked possessor, plaintiff is bound to produce a 
title anterior in date to the possession of defendant, 
in order to establish ownership in himself and repel 
the presumption of ownership in defendant resulting 
It is not necessary for plain- 
tiff to show title to all the premises in dispute in a 


from his possession.73 


city through redemption of unpaid 
taxes. West v. Negrotto, 48 La. Ann. 
922, 19 S 819. (2) Where he relies 
on the title describing totally differ- 
ent property from that sued for, and 
the evidenee makes it probable that it 
.was the intent of his author to sell 
the property described. Barbier v. 
Wagzel, 12h Ia. 979, 46S 942. ~~ (3) 
Where the title relied on was to a 
tract of land other than that sued for, 
dismissal of plaintiff’s suit was prop- 
pees v. Milner, 165 La. 433, 115 


70. Conway v. Winter, 9 La. 271. 


Yl. Pringle v..Price, 170 La. 343, 
127 S 745; Doiron v. Lock, 165 La. 57, 
116 S 366; Land v. Brockett, 162 La. 
519, 110 S 740 [certiorari den 273 U. 
S. 757 mem, 47 SCt 460 mem, 71 L. ed. 
877 mem]; Bruton vy. Braselton, 157 
La. 64, 101 S 8738; Martin v. Louisi- 
ana Cent. Lumber Co., 150 La. 157, 90 
S 553; Agurs v. Hunsicker, 147 La. 
939, 86 S 401; New Orleans vy. Un- 
ion Lumber Co., 145 La. 476, 82 S 588; 
Miles Planting, ete., Co. v. Ware, 142 
La. 1026, 78 S 104; Louisiana Land 
Co. v. Blakewood, 131 La. 539, 59 S 
984; Wilfert v. Duson, 131 La. 21, 58 
S$ 1019; Logenbaugh v. Louisiana Irr., 
etc., Co., 129 La. 436, 56 S 359; Verdun 
v. Gilmore, 128 La. 1063, 55 S 675; Hall 
v. Burguieres, 125 La. 322,51 S 219; 
Trellieu Cypress Lumber Co. v. Al- 
bert Hansen Lumber Co., 121 La. 700, 
46 S 699; Teddlie v. Riser, 121 La. 
666, 46 S 688; Walker v. Levy, 118 
La. 196, 42 S 771; Booksh v. New 
Iberia Sugar Co., 115 La. 516, 39 S 
545; Worden v. Fisher, 52 La. Ann. 
576, 27 S 83; Marmion v. McPeak, 51 
a, Ann. 1631, 26 S 376; Willett’ v. 
Andrews, 51 La. Ann. 486, 25,S 391; 
Chachere v. Block, 46 La. Ann. 1386, 
16S von euambert Vv. Craizi 45. ia. 
Ann. 1109, 13 5 701;*Randolph v. Lay- 


sard, 36 Ma. Ann. 402; Ferriére v. 
New Orleans, 35 La. Ann. 209; Sul- 
strane) v.. Betz, 24 La. Ann, '295; 


Young v. Chamberlin, 15 La. Ann. 
454; McMaster v. Stewart, 11 La. Ann. 
546; Peck v. Bemiss, 10 La. Ann. 160; 
Clark vy. Norred, 4 La. A. 394; Hie- 
stand v. Forsyth, 12 Rob. (La.) 371; 
Williams v. Riddle, 10 Rob. (La.) 505; 
Carraby v. Le Breton, 1 Rob. (a.) 
242; Bailly v. Percy, 14 La. 14; Sprigg 
v. Hooper, 10 La. 350; De Armas v. 
New Orleans, 5 La. 132; Phillips v. 
Flint, 3 La. 146; Compton v. Mathews, 
Bed AoA Ds Gi ie Harper. 
v. Destrehan, 12 Mart. (a.) 31; Sass- 
man v. Aime, 9 Mart. (La.) 257; Mc- 
Kenzie v. Dee, 10 La. A. (Orleans) 207; 
Johnson vy. Pontchartrain Land Co., 
7 La. A. (Orleans) 292. 


[a] Rule applies where defendant 
is shown to be in possession under a 
claim of title and not as a trespasser. 
Miles Planting, ete., Co. v. Ware, 142 
La. 1026, 78 S 104. 


[b] Plaintiff must exhibit (1) a 
sufficient title to the property claimed 
by him, regardless of the defects in 
the title of defendant. Longenbaugh 
ve Houlsiana, Urr., ’etc.,6'Co.," 129 ha! 
436, 56 S 359. (2) Not only a better 
title than that of defendants, but one 
as good as or better than any the 


REAL ACTIONS 


his own.7® 


latter can oppose to them, 
vested in defendants or not. 
v. Lock, 165 La. 57, 115 S366. 


[ec] Where defendant does not set 
up title, but pleads the general issue, 
plaintiff is not relieved from proving 
a legal title by showing that defend- 
ant’s emanates from the same source, 
and so has the same defect. Sassman 
v. Aime, 9 Mart. (La.) 257. 


[d] Inquiry into defendant’s title. 
—(1) Defendant’s title need not be 
considered where the action fails on 
account of the weakness of plaintiff's 
showing of title. Willett v. Andrews, 
51 La. Ann, 486, 25 S 391. (2) Plain- 
tiff must show a legal title to the 
premises in dispute before the pos- 
sessor can be put on his defense. Wil- 
lett v. Andrews, supra. (3) “It is only 
when a plaintiff, seeking to recover 
property from a party in possession, 
exhibits at least a better right than 
that of mere possession, that the 
question of the defendant’s title need 
be inquired into, since there is no 
reason why the possession of one 
person should be disturbed at the in- 
stance of another, who shows no bet- 
ter right to such possession.” Verdun 
v. Gilmore, 128 La. 1063, 1065, 55 S 
675, 676. (4) The title of defendant 
is not at issue until plaintiff has 
proved an apparently valid title in 
himself, and where defendant, without 
first proving her title, was allowed 
to show, and did show, that tax deed 


whether 
Doiron 


‘upon which plaintiff relied was ab- 


solutely null, it was unnecessary for 
her to show that she had title. Mecom 
v. Graves, 148 La. 369, 86 S 917. 


72, Wall v. Rabito, 138 La. 609, 
70 S 531; Slattery v. Heilperin, 110 
La. 86, 34 S 139; Kernan y. Baham, 
45 La. Ann. 799, 13 S155; Stille v. 
Shull, 41 La. Ann. 816, 6 S 634; Jami- 
son v. Smith, 35 La. Ann. 609; Zerin- 
gue v. Williams, 15 La. Ann. 76; Cou- 


cy v. Cummings, 12 La. Ann. 748; 
Doles v. Cockrell, 10 La. Ann. 540; 
Joseph y. Sliman, 6 La. A. 552; Ste- 


phenson v. Goff, 10 Rob. (La.) 99, 43 
AmD, 171; Bonis v. James, 7 Rob. 
(La.) 149; Fanchonette v. Grangé, 5 
Rob. (La.) 510; Baillio v. Burney, 3 
Rob. (La.) 317; Thomas v. Turnley, 3 
Rob. (La.) 206; In re Chabaud, 3 La. 
A. (Orleans) 420. 


[a] Title set up by defendant (1) 
must be a valid legal subsisting title, 
and prescription cannot be invoked to 
eke out a defective title in a third 
person. Mays v. Witkowski, 46 La. 
Ann, 1475.16 °S 478. 1¢2) Ho ‘sustain a 
petitory action against a mere posses- 
sor, it is sufficient for plaintiff to 
show a title translative of the prop- 
erty sued for, together with the re- 
ceiver’s certificate, showing that the 
land, was located by the person mak- 
ing the title. Doles v. Cockrell, 10 La. 
Ann. 540. (3) Although plaintiff must 
recover on the strength of his own 
title, yet, when defendant has no title 
at all, he cannot, as a trespasser, take 
advantage of any defect in the muni- 
ments of title shown by plaintiff. 
Zeringue v. Williams, 15 La. Ann. 76. 


[b] Order of survey, although not 
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suit to recover his share as coproprietor thereof.** 
Plaintiff must stand or fall on his title as recorded, 
and cannot recover on deeds which describe different 
property than that sued for.*® 
under a title prima facie good, can, when sued, com- 
pel plaintiff to show that he has a title better than 
A defendant, sued for disturbance, can- 
not bring a petitory action until after judgment in 
the possessory one, and, if condemned, not until he 
has satisfied the judgment.’ 

[§ 31] C. Who may Maintain. The petitory action 
may be instituted only by one who claims as owner,*® 


A bona fide possessor 


a positive grant, will prevail against a 
possessor without title. King v. Mar- 
tin, 5) Mart.=(la.) £97. 

[ec] Defendant in possession as 
homesteader is not a_ trespasser. 
Land v. Brockett, 162 La. 519, 110 S 
740 [certiorari den 273 U. S. 757 mem, 
47 SCt 460 mem, 71 L. ed. 877 mem]. 


[ad] Joint heir, joint proprietor, or 
coparcener may maintain the action 
against a mere possessor without title 
for the whole undivided succession or 
property. Mays v. Witkowski, 46 La. 
Ann, 1475, 16 S 478; Gordon v. Fahr- 
enberg, 26 La. Ann. 366; Compton v. 
Mathews, 3 La. 128, 22 AmD 167. 


[e] Personal representative of 
heir of the original locator of lands 
may maintain the action against one 
in possession without title. Gordon v. 
Fahrenberg, 26 La. Ann. 366 


[f] If defendant, although alleg- 
ing title, does not state its character 
or derivation, he is considered, but a 
mere trespasser against whom plain- 
tiff need show only an apparent title. 
Broughton v. King, 9 Rob. (La.) 215. 


73. Young v. Chamberlin, 15 la. 
Ann. 454; Dugas v. Truxillo, 15 La. 
A Bedford v. Urquhart, 8 La. 


“It cannot be necessary in every 
petitory action, that the plaintiff 
should show title in himself good 
against the whole world, and per- 
fect, in order to recover against a 
naked possessor. He is bound to pro- 
duce a title, aS owner, causa idonea ad 
transferendum dominium, to repel 
the presumption of ownership, result- 
ing from mere possession, and the 
date of his title ought to be anterior 
to the possession of the defendant.” 
Bedford v. Urquhart, supra. ~ 


74. Winter v. Atkinson, 28 La. 
Ann. 650. 
75. Roussel v.. Railways Realty 


Co., 1382 La. 379, 61 S 40%. 


[a] Extrinsic evidence cannot be 
introduced so as to make the descrip- 
tion in the ‘deeds conform to that of 
the property claimed. Roussel  v. 
cine tah Realty Co., 132 La. 379, 61 

09. 


76. Boyle v. West, 107 La. 347, 31 
S 794. 


77. D’Orgenoy v. Droz, 13 La. 389. 


78. Treadway v. Poitevent, etc., 
Lumber: Co., 142 La. 924, 77 S 850; 
Caze v. Robertson, 14 La. Ann. 232. 


[aJ Debtor whose property has 
been sold to pay his debts cannot 
maintain the action. Tregre v. Bau- 
dry, 23 La. Ann. 18. 


[b] Widow in community and 
heir of age have the legal capacity to 
institute a petitory action to recover 
property which the husband owned, 
and which is claimed by others, al- 
though twenty-three years have 
elapsed since a Succession sale of part 
of the property, where the heir was a 
minor at the time of. the sale and of 
the administration of the estate, and 
where no debts appear to be due by 
the succession, and no administration 
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or by his legal representatives.7® 


not essential that plaintiff own the entire estate,®° 
but the owner of an undivided or limited interest may 
Plaintiff must have title to 
the property at the time of the commencement of the 


maintain the action.®? 


suit.8? 


[$ 32] D. Against Whom Maintainable. 
tory action can be brought only against a party in 
actual possession of the property in dispute.** 
Where a farmer or lessee is sued in a petitory action, 
he must declare to plaintiff the name and residence 
of the lessor or owner who shall be made a party to 
the suit, if he resides in the state or is represented 
therein, and such lessor must then defend in place 
of the tenant, in default of which nothing but the 
right of possession can be tried in the suit, 34) and 
where the lessor is brought in he is the real ‘defend- 
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However, it is 
States, against 


. 


state or is not represented therein, *° or is the United 


which no direct action can be 


brought,’* the lessee must defend. Plaintiff in a 
petitory action has no right to call his vendor in 
warranty, and the court in which such action is 


brought has no authority to compel the warrantor 


A peti- 


a party.®® 


ant;°° but if such owner or lessor does not live in the 


was provoked by creditors. Messick 
v. Mayer, 52 La. Ann. 1161, 27 S 815. 

Holder of what title see supra § 30. 
mae Caze vy. Robertson, 14 La. Ann. 

80. Garland La. Code Pract. art 45. 

81. Garland La, Code Pract. art 45. 

[a] Joint heir.—Gordon v. Fahren- 
berg, 26 La. Ann. 366. 

[b] Syndic may bring petitory ac- 
tion to subject property, claimed as 
belonging to community, to insolv- 
ent’s debts. Gogreve v. Dehon, 41 La. 
Ann. 244, 6 S 381 

[c] Widow, owning one-half un- 
divided interest in her husband’s es- 


tate, has sufficient title to bring a 
petitory action. Clark v. Norred, 4 
TAS 


82. DuEas v. Truxillo, 15 La. Ann. 
116. 


[a] Subsequent acquisition of 
title may allow plaintiff to intervene, 
but it will not render valid his orig- 
inal suit. Dugas v. Truxillo, 15 La. 
Ann. 116. 


83. Garland La. Code Pract. pt 1 
ch 3 § 2 § 1. And see cases infra this 
note. 


[a] Rule applies even though the 
person who is in actual possession of 
the immovables be only the farmer or 
lessee. Millaudon v. Ranney, 18 La. 
Ann, 196 


[b] Right of owner is against one 
claiming the ownership of the prem- 
ises. Mouisiana, wetes\..Rs-'Cor avs 
Louisiana R., etc., Co., 127 La. 587, 
53 S 872. 


[c] Action cannot be brought 
against the heirs of E for lots previ- 
ously disposed of by E during his 
lifetime. Roussel v. New Orleans R., 
ete: Coclbo2 la, 517, 93 8.758. 


[d] Actual possession.—(1) One 
may be in actual possession by means 
of agents without being personally 
upon the land. Beaumont v. Coving- 
ton, 6 Rob. (La.) 189. (2) The word 
“actual” does not mean strictly a 
natural or corporeal possession, in the 
sense of Civ. Code arts 3391, 3393, but 
applies as well to a civil possession, 
where defendant pretends to possess 
as owner; and hence defendant’s civil 
possession, preceded by an actual cor- 
porea] detention of the property, will 
suffice. Barnes v. Gaines, 5 Rob. 
(La.) 314. 

[e] Defendant need not have the 
right to possess, it being sufficient 
that he have possession. Dreux v. 
Kennedy, 12° Rob. (La.) 489. 


{f] Prior possessor.—Where an 
action is brought to recover real es- 


tate and for the value of timber al- 
leged to have been removed there- 
from, if defendant disclaims title, dis- 
closes the name of the owner to whom 
he sold, and shows that he there- 
after neither owned nor possessed 
the property, there is nothing left of 
the suit but the claim for the value 
of the timber, which, being segregat- 
ed from the claim against the owner, 
should be asserted by a personal ‘ac- 
tion brought at his domicile. 
v. Drews, 110 La. 456, 34 S 602. 


[g] Defendant’s vendors.—De- 
fendant who claims ownership of the 
premises in dispute cannot demand 
that plaintiff proceed against defend- 
ant’s vendors for the price paid by it. 
Louisiana, ete., R. Co. v. Louisiana 
Rez eter, Co.,0127%;lba.. 587%), 585 S38 72. 


{h] Nonpossession of defendant, 
if proved, entitles him to have the 
suit dismissed as of nonsuit. Ledoux 
v. Kornbacher, 118 La. 652, 43 S 266. 


[i] Pleadings or evidence must 
show defendant in actual possession 
of the property claimed. Delogny v. 
Dixon, 5 La. 356 


[j] Proof of adverse possession is 
a necessary part of plaintiff's case, 
because the petitory action can-only 
be maintained against a party in pos- 
session. Girard v. New Orleans, 13 
La. Ann. 295. 


84 De Soto v. Standard Oil Co., 
139 La. 965, 72 S 695; Millaudon v. 
Ranney, 18 La, Ann. 196; Young v. 
Chamberlin, 15 La. Ann. 454; Young 
v. Chamberlin, 14 La. Ann. 687. 


[a] essee is without capacity to 
stand in judgment as to the question 
of title. Young v. Chamberlin, 15 La. 
Ann. 454 


[b] Lessee cannot defend the suit 
by calling in warranty his lessor’s 
vendor, without making the lessor a 
party, or entering an appearance for 
him. Young v. Chamberlin, 14 La. 
Ann. 687. 


[c] Dismissal of lessee.—Defend- 
ant, in suit for trespass on plaintiff’s 
land and for taking oil therefrom, 
seeking a judgment establishing 
plaintiff’s ownership, a return of the 
oil, or payment of its value, was not 
entitled to be dismissed, on alleging 
possession under lease, naming its 
lessor and giving his address. De 
Soto v. Standard Oil Co., 189 La, 965, 
72 S 695. 


[d] Citation of lessor.—In a suit 
for a judgment recognizing plaintiff 
as the owner of land and condemning 


defendant to return oil taken there- 


from or to pay its value, wherein de- 
fendant alleged possession under a 
lease, named its lessor, and gave his 


Adams | 


who does not reside within its jurisdiction to litigate 
in response to such call, and prohibition will issue to 
stay the exercise of such authority.** If defendant 
so desires he can cause his vendor or lessor to be made 


One may intervene®® in a petitory action, and try 
his title to the land, provided he calls no parties in 
warranty and in no way delays the suit,°? 

[§ 33]-E. Defenses. 
ant may avail himself, in defense, of any defect in 
the title opposed to his,®* and is entitled to show a 


In a petitory action defend- 


address it was necessary for plaintiff 
to cite the lessor to litigate issue of 
title. De Soto v. Standard Oil Co., 
139 La. 965, 72 S 695. 


85. Jewell v. De Blanc, 110 La. 810, 
34 S 787. 


86. Dreux v. Kennedy, 12 Rob. 
(La,) 489; Plummer v. Schlatre, 4 
Rob. (La.) 29. 


87. Dreux v. Kennedy, 12 Rob. 
(La.) 489 (an exception that the 
property is in possession. of the 
United States, a branch mint having 
been erected thereon, that defendants 
are merely officers of the mint, not 
in possession, and without authority 
to represent the United States, and 
that the action is an attempt to effect 
indirectly what plaintiffs could not do 
directly, will be overruled). 


88. Foote v. Pharr, 115 La. 35, 38 
S 885. 


[a] Vendor need not be made a 
party to a suit between the recorded 
purchaser and others in order to 
pes title. Sims v. West, 7 La. A. 


89. Doucet v. Fenelon, 120 La. 18, 
44 S$ 908. 


90. Intervention 
Parties §§ 185-226. 


wer ‘Haydel v. Bateman, 2 La. Ann. 


[a] Who may intervene.—(1) 
Executor of the lessor. Davidson v. 
Davidson, 28 La.,Ann. 269. (2) Buta 
mortgagee whose debt has not ma- 
tured, and whose mortgage is not 
called in question, is without interest 
to intervene in a controversy between 
his mortgagor and a third person re- 
specting the title to a part of the 
mortgaged property, and especially 
where it appears that the part not in- 
volved in the controversy is amply 
sufficient to satisfy the mortgage.- 
Bn v. Blackman, 121 La. 394, 46 


[b] Party held intervener.—In a 
petitory action by A, who held a judg- 
ment against B, B’s land being in the 
possession of third parties, _ who 
claimed under proceedings to which B 
was not a party and which as to him 
were invalid, B, who was made a co- 
defendant and set up a claim of inde- 
pendent title, would be considered as 
an Liteon Spencer vy. Goodman, 
33 La. Ann. 


92. hie v. Fisher, 52 La. Ann. 
576, 27 S 88. 


[a] Proper defenses.—Defendant 
may urge, by way of’ exception to 
plaintiff's title, whatever he could 
plead in a direct action of nullity. 
Hart v. Foley, 1 Rob. (la.) 378. 


generally see 
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§ 33] 


better subsisting legal title in a third person,®® pro- 
vided he does not trace his own title to the same 
source as plaintiffs.°* Where an outstanding title in 
a third person is set up, and plaintiff produces a title 
from that person himself, defendant cannot attack 
it for relative nullities, but it must stand until set 
aside by a proper proceeding between the parties in 
interest themselves.°* Nor.can a defendant who held 
adverse possession of property given by public act 
to plaintiff in payment of a debt set up nondelivery as 
an objection to plaintiff’s title.®® Defendant can 
attack the validity of the proceeding under which 
plaintiff acquired his title,°* or can show that plain- 
tiff’s title has been divested by judicial proceedings ;°° 
but if defendant obtained possession under title from 
plaintiff, he cannot throw it aside, and, setting up 
possession, plead preseription;®® nor can he invoke 
prescription under a defective title in a third person. 
If the parties trace their titles to the same souree, 
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neither can attack the title of their common author ;? 
but he who is prior in time will prevail. Defend- 
ants may set up different titles to the property to 
prove their claim of ownership.t Where defendant 
is a mere trespasser, he cannot set up mere defects 
in plaintiff’s title, but must show either an absolute 
lack of title or a title subsequent in date to defend- 
ant’s possession. An offer by plaintiff to buy de- 


‘fendant’s claim against the property is not such a 


recognition of defendant’s title as will prevent plain- 
tiff from recovering.’ The defense of prescription 
for thirty years refers to suits for partition and is 
not available in a petitory action alone.’ 


Laches. One who is in peaceable possession does 
not subject himself to a charge of laches for mere 
delay in resorting to equity to establish his claim 
against the holder of the legal title where the latter 
manifests no purpose to disturb him or to question 
his claim.® 


{b] Inconsistent defenses.—The 
defenses that the land was acquired 
as alluvion or as relicted land, and 
that it was acquired as dry land 
within the boundaries of the original 
purchase, are conflicting, and cannot 
stand together. Hall v. Bossier Levee 
Dist., 111 Da. 913, 35 S 976. 


[ec] Exception to rule.—Defendant 
cannot attack the title of the actual 
owner, which plaintiff advances as his 
own, on grounds which concern the 
parties to that title alone, and which 
they themselves do not urge. Lea- 
them, etc., Lumber Co. v. Nalty, 109 
La. 325, 33 S 354. 


93. Shreveport v. Marks, 117 La. 
143, 41 S 444; Slattery v. Hailperin, 
110 La. 86, 34 S139; West v. Negrot- 
to, 52 La. Ann. 381, 27 S 75; Mays v. 
Witkowski, 46 La. Ann. 1475, 16 S 478; 
Choppin v. Michel, 11 Rob. (La.) 233; 
Williams vy. Riddle, 10 Rob. (La.) 505; 
Thomas vy. Turnley, 3 Rob. (La.) 206. 


[a] Outstanding title must be a 
valid, legal, subsisting title, better 
than that of plaintiff. West v. Ne- 
grotto, 52 La. Ann. 381, 27S 75; Mays 
v. Witkowski, 46 La. Ann. 1475, 16 S 
478; Williams v. Riddle, 10 Rob. (La.) 
poe Thomas vy. Turnley, 3 Rob. (La.) 
206, 


[b] Nonsuit.—Where it appears 
that the title to the land in dispute is 
apparently in a third person, rather 
than in plaintiff, the latter may be 


nonsuited. - Slattery v. Heilperin, 110 
La. 86, 34 S 139. 
[ec] Limitation on rule.—Out- 


standing titles to land acquired by 
conveyances from one who had no 
title are invalid, and cannot be suc- 
cessfully opposed to recovery of the 
property in controversy, by the own- 
ers of the true title, unless the hold- 
ers of such invalid titles, or their au- 
thors in title, had actual possession 
during the prescriptive period of ten 
years. Roussel v. New Orleans R., 
ete:, Co., 152 La..517, 93 S 758. 


94. Crane v. Marshal, 1 Mart. N. 
Se Chan): 67/7. 

95. Hughes v. Edson, 129 La. 866, 
57 S 154; Adolph v. Richardson, 52 
La. Ann, 1156, 27 S 665; West v. Ne- 
grotto, 52 La. Ann. 381, 27 S 75. 


[a] Illustration.—Defendant can- 
not urge informality or illegality in 
judicial sale when only rights purely 
personal to the debtor in execution 
were violated. Hughes v. Edson, 129 
La. 866, 57 S 154. 


96. Sorrel v. Hardy, 127 La. 843, 
54S 122. 

97. Cronnan v. Cochran, 27 La. 
Ann. 120; Surgi v. Colmer, 22 La. 
Ann. 20. 


[a] Thus he may inquire into the 
regularity of the proceedings under 
an order of seizure and sale, by which 
the attacking party acquired title to 
the property; and, if the formalities 
required by law have not been ob- 
served in making the sale under the 
order, the title of the sheriff is a nul- 
lity. Surgi v. Colmer, 22 La. Ann. 20. 


98. Beland v. Gebelin, 46 La. Ann, 
326, 14S 843. 


[a] Interest of defendant to take 
exception to plaintiff’s title must ap- 
pear, so that a party. without any 
property interest in the premises, who 
was made defendant because he was 
in possession, cannot except thereto. 
ae v. Gebelin, 46 La. Ann. 326, 14 


99. Broughton v. King, 9 Rob. 
(La.) 215 (holding, however, that, if 
defendant did not obtain possession 
under a title from plaintiff, plaintiff 
cannot force the title on him against 
ees will). 


1. Mays v. Witkowski, 46 La. Ann. 
1475, 16 S 478. 


2. Pecot v. Prevost, 117 La, 765, 
42 S 2638; Girault’v. Zuntz, 15 La. 
Ann. 684; Loyd v. Mortee, 14 La. Ann. 
107; Bedford v. Urquhart, 8 La. 234, 
28 AmD 187;. Trahan v. McMan- 
nus, 2 La. 209. But see Verdun v. 
Gilmore, 128 La. 1068, 55 S 675 (hold- 
ing defendants not estopped to intro- 
duce evidence showing that the au- 
thor from whom plaintiff claims to 
have acquired title by inheritance 
had sold it, because they had parti- 
tioned it by an act reciting that they 
had acquired it by inheritance from 
such author, since, if defendants had 
made no appearance and plaintiff 
knowing the fact suppressed it, he 
would be practicing a fraud upon the 
court). 

[a] Thus (1) when the last war- 
rantor cited sets up no title, but 
pleads a general denial, plaintiff may 
show that the former derives his title 
from the same common source, and is 
forbidden to attack it. Bedford vy. 
Urquhart, 8 La. 234, 28 AmD 137. (2) 
Defendant cannot assail or impugn 
the title which he holds from plaintiff 
when his claim of ownership rests 
entirely upon the validity of that 
title. Sanders v. Tremont Lumber 
Co., 148 La. 181, 78 S 439. 


[b] If plaintiff claims under two 
titles and defendant claims under the 
first, he may plead the nullity of the 
second title. Granger vy. Sallier, 110 
La. 250, 34 S 431. 


{c] Limitation of rule.—(1) 
Where plaintiff claims under title 
which he asserts was warranted by 


the authority of defendant’s title, ahd 
that defendant is thereby estopped 
from setting up his title against him, 
the fact of warranty must be clearly 
established, and may be disproved by. 
evidence showing a distinct and con- 
tinued acknowledgment of the title of 
defendants, offered by those from 
whom or through whom plaintiff 
claims. Randolph y. Laysard, 36 La. 
Ann, 402. (2) Where plaintiff claimed 
under a sale from a government agent 
prior to defendant’s patent from the 
government, but no authority in the 
agent was shown, plaintiff will be 
DORE UT et Culliver y. Garic, 11 La. 


3. Agurs v. Hunsicker, 147 La. 939, 


86 S 401; Fortier v. Roane, 104 La. 90, 
28 S 994. 
[a] Thus (1) where plaintiff 


claimed title to the land in question. 
by reason of a certificate of entry 
and a patent confirming such certifi- 
cate, both issued by the state at a 
‘date later than a sale by the state to 
defendant, and a decree confirming 
the title in the state, on which such 
sale was based, plaintiff could not 
recover. Worden v. Fisher, 52 La. 
Ann. 576, 27 S 83. (2) Where plain- 
tiff and defendant both trace their 
title to the state, and it is shown that 
the state did not own the land when 
it patented it, such failure in the 
chain of title would affect plaintiff 
first, and plaintiff cannot recover 
where the title of defendant is the 
most ancient. Agurs v. Hunsicker, 
147 La. 939, 86 S 401. 


4. Doiron v. Lock, 165 La. 57, 115 
S 366. , ; 


5. Stille v. Shull, 41 La. Ann. 816, 


6 S 634; Coucy v. Cummings, 12 La. 
Ann, 748. 
[a] Thus (1) a mere trespasser, 


who is defendant in a petitory action, 
cannot defeat a prima facie title made 
out by plaintiff on the ground of the 
nonregistry of such title. Coucy v. 
Cummings, 12 La. Ann. 748, (2) 
Where a tax deed, under which plain- 
tiff in a petitory ‘action claimed, was 
executed forty years before the com- 
mencement of the action, was valid 
in form, and there were no irregular- 
ities or defects on its face, defendant, 
who was a trespasser, could not show 
any defects in the title of plaintiff. 
Stille v. Shull, 41 La. Ann, 816, 6 § 
634. 

6. Ernst v. Montigudo, 21 La. Ann. 
169. 

Y. Liles vy. Pitts, [45/las 650, 820s 
oie 

8. Peavy-Wilson Lumbér Co. vy. 
Dowden, 149 La. 2838, 88 S 822. 
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[§ 34] F. Proceedings and Relief—1. Jurisdic- 
tion and Venue. The action may be brought at the 
domicile or residence of defendant or at the situs of 
the property claimed.® The action ean be maintained 
in the courts of the United States only where the 
right of possession can be shown.?° ' 


[§ 35] 2. Parties. In a petitory action brought 
under ordinary conditions, the only parties neces- 


sary originally to the action are the plaintiff and the 


party in possession of the property.1!~ Where, by 
the act of defendant and the acquiescence of plain- 
tiff, an action of boundary is changed to a petitory 
aetion, defendant in the original suit becomes plain- 
tiff in the petitory action.1? 

Joinder of parties. Plaintiff may join as defend- 
ants parties claiming through a common, author 
’ whose title is disputed, even though they assert title 
to distinct portions of the land in controversy;1* 
also parties without titles, occupying lands, may be 
joined as defendants.14 

[§ 36] 3. Pleading—a. Petition—(1) In General. 
As in other actions,+® the petition must state a good 
cause of action.1® Plaintiff must allege ownership 
of the property in dispute,17 and that defendant is in 
possession theréeof.t® Plaintiff must declare upon all 
the titles held by him at the time the suit is brought, 
through which he pretends to the ownership of the 
land involved.!® He must allege a state of facts 
showing that he has a title to the premises in dis- 


9. Garland La. Code Pract. art 
163. See Callahan v. Fluker, 47 La. 
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pute,?° which title must be superior to the one he 
attacks.21 A clear and concise statement of the na- 
ture of the title on which the action is founded must 
be contained in the petition,?? and if it is not, on ex- 
ception thereto, plaintiff should be compelled to 
amend, or, in default of amendment, the petition 
should be dismissed,?? but although the petition in- 
sufficiently describes the title, defendant by subse- 
quently filing an amended answer waives the defect.?* 
An exception of no cause of action is without merit 
where the facts well pleaded in the petition, if true, 
entitle plaintiffs to recover.?®> 


Disclaimer. The failure to sue for the parts of 
a tract which were disposed of by the ancestor of 
defendants in his lifetime cannot be construed to be 
a judicial disclaimer of ownership to such parts when 
ownership of the entire tract was asserted in the 
petition.” 

[§ 37] (2) Description of Property. A high de- 
gree of technical accuracy is not required in the peti- 
tion in describing the property demanded,?* and if 
the land had not been properly described, the peti- 
tion may be amended so as to supply the defect or 
correct the error.?8 

[§ 38] (3) Invalidity of Divesting Contract or 
Proceeding. © Plaintiff may at his own risk allege 
that a contract?® or judicial proceeding,®® which ap- 
parently divests his title, is an absolute nullity and 
go to trial on that issue, he not being necessarily 


Si et OF 
pas, 


Ann. 427, 16 S 943 (at residence). 


[a] Upon citation of lessor.—The 
court in which a petitory action is 
brought, if the possessor disclaims ti- 
tle and cites his lessor to defend, has 
jurisdiction, although the lessor re- 
sides in another parish. Fusilier v. 
Hennen, 5 Mart. N. S. (La.) 71. 


10. Gilmer v. Poindexter, 10 How. 
(U. S.) 257, 13 L. ed. 411. 


11. Doucet ¥. Fenelon, 120 La. 18, 
44 S 908; Beland v. Gebelin, 46 La. 
Ann. 326, 14 S 843. 

12. Blanc v. Cousin, 8 La. Ann. 71. 
ae Derbes v. Romero, 28 La. Ann. 
644, ; 


14. Vicksburg, etce., R. Co. v. El- 
more, 46 a. Ann. 1237, 15 S 701. 

15. See Pleading §§ 140-170. 

16. See cases infra this note. 

[a] Petition held sufficient.—(1) 


A petition alleging that a certain in- 
dividual acquired the land in’ dispute 
from the United States land office on 
a certain date as evidenced by a cer- 
tain certificate, and that plaintiffs 
were the heirs of such person. Cocke 
v. Spangler, 159 La. 409, 105 S 413. 
(2) A petition alleging petitioners’ in- 
heritance rom their mother and 
grandmother, M, that _ defendants 
claimed under a so-called vente a ré- 
méré executed by M eighteen years 
before her death, during which time 
and after recited delay for redemption 
had expired she remained in posses- 
sion, which instrument on its face 
indicated an intent to witness a pig- 
norative contract, and which property 
was acquired shortly afterward on a 
tax purchase by the grantee’s wife, 
and that no possession was claimed 
thereunder until after grantor’s death. 
Crutchfield v. Moch, 148 La. 201, 86S 
744 (by virtue of Civ. Code art 3282). 


17. Treadway v. Poitevent, etc., 
Tumber Co., 142 La. 924, 77 S 850. 


[a] Petition held sufficient.—Peti- 


tion susceptible of no other interpre- 24. Bry v. Fouche, supra. 

tation than petitioners’ claim of own- 25. Grotevant v. Dorrestein, 152 

ership, and fully apprising defendant | a. 734, 94 § 372 : 

of cause of action, will not be dis- 26. R , 

missed on exception of no cause of ac- | 440°" oussel v. New Orleans R., 

tion because not specifically alleging | Cte Co., 152 La. 517, 93 S 758. 

ownership. Treadway v. Poitevent, 27. Louis v. Giroir, 38 La. Ann. 

etc., Lumber Co., 142 La. 924, 77 S 850. | 723; Lea v. Terry, 15 La. Ann. 159. 
18. Treadway v. Poitevent, etc., [a] Sufficiency.—(1) It is not nec- 


Lumber Co., supra. 


[a] Allegation held sufficient.—A1- 
legation in petition that defendant 
claims property and has cut out tim- 
ber thereon, coupled with implied ad- 
mission flowing from petitory .char- 
acter of action, was sufficient to show 
that defendant was in possession. 
Treadway v. Poitevent, etc., Lumber 
Co., 142 La. 924, 77 S 850. 


19. Hargrave v. Mouton, 109 La. 
533, 33. S 590. 


Bs a Glenn v. West, 151 La. 522, 92 
[a] Petition held sufficient.— 


Where plaintiff claims property by in- 
heritance as sole heir of his father, 
and appends to his petition an order 
of the proper court recognizing him 
as such and decreeing that he be put 
in posséssion of his father’s estate, 
and his petition further alleges that 
his father had a just and legal title 
to the property at the time of his 
death, and was in possession at that 
time, such allegations are sufficiently 
clear to enable him to maintain a peti- 
tory action for the land so claimed. 
Chavanne v. Frizola, 25 La. Ann. 76. 


21. Lowenberg v. H. & C. New- 
man, Ltd., 142 La. 959, 77 S 891. 
22. Treadway v. Poitevent, etc., 


Lumber Co., 142 La. 924, 77 S 850; 
Bry v. Fouche, 11 La. Ann. 665, 


[a] Petition held insufficient.—Pe- 
tition containing no description of the 
title, whether by patent or French or 
Spanish grants; whether plaintiff was 
the original grantee or whether she 
held by mesne conveyances. Bry v. 
Fouche, 11 La. Ann. 665. 


23. Bry v. Fouche, 11 La. Ann. 665. 


essary that the description of proper- 
ty demanded in a petitory or rescis- 
sory action should be so certain that 
the sheriff or any other person could 
find the same without aid. Lea v. 
Terry, 25, La. Anns 1592 \¢2) wif “the 
lands may be accurately located by 
consulting the United States surveys, 
it is sufficient. Louis v. Giroir, 38 
La, Ann. 728. (3) The rule is that 
that is certain which can be made cer- 


tain, Louis vy. Giroir, supra. 
ent Hunt v. Graves, 27 La. Ann. 
[a] Thus, where land was sold as 


the property of one G, and his legal 
representative was cited to answer a 
petitory action by the purchaser at 
sheriff's sale to recover the land, and 
an amended petition having been filed, 
giving a correct description of the 
land, which had been erroneously de- 
scribed in the sheriff’s deed, the legal 
representative answered both peti- 
tions, and issue was joined as to him, 
a judgment for the land according to 
the corrected description was proper. 
Hunt v. Graves, 27 La. Ann. 195. 


29. Strong v. Haynes, 152 La. 695, 
94 S 322. 


30. Doucet v. Fenelon, 120 La. 18, 
44 § 908; Bankston v. Owl Bayou Cy- 
press Co., 117 La. 1053, 42 S 500; Cal- 
lahan v. Fluker, 47 La. Ann. 427, 16 
S 948; Mays yv. Witkowski, 46 La. 
Ann. 1475, 16 S 478;  Dauterive v. 
Opera House Assoc., 46 La. Ann. 1316, 
16 S 170; Ford v. Mills, 46 La. Ann. 
331, 14 S 845; Beland y. Gebelin, . 46 
La. Ann. 326, 14 S 843. 

[a] If proceedings are not void, 
plaintiff is thrown back on his orig- 
inal remedies, Bankston vy. Owl Ba- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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forced to. cumulate with the action a direct action 
of nullity with the proper parties.21 But if the 
proceeding is voidable and not void, it cannot be dis- 
regarded and plaintiff cannot institute a petitory ac- 
tion without seeking to annul such proceeding,*®? ex- 
cept, however, that if he was a total stranger to the 
proceedings, it is not necessary first to seek annul- 
ment of the proceeding.** Where an action of nul- 
lity is coupled with a petitory action, pleas and de- 
fenses fatal to the former are necessarily decisive of 
the latter when plaintiffs are claiming solely through 
the vendor whose act is assailed, unless the deed is 
found absolutely void,*+ and if in respect of the 
action for nullity all the parties entitled to be heard 
are not before the court, or the court is without ju- 
risdiction, the whole proceeding must be dismissed.*° 


[§ 39] b. Plea or Answer. A plea, in a petitory 
action, that defendant has a better title to the land 
claimed, does not impair the effect of the general 
issue.2® Where the answer alleges the invalidity of 
plaintifi’s title, it must specify the grounds of such 


REAL ACTIONS 


[52 C.J.] 1175 


pel, and incorporates therein an exception of the 
want of proper parties defendant, which pleas and 
exceptions are repeated by warrantors, who appear 
when cited, these should be referred to the merits 
to stand as parts of the answer of the warrantors,** 
but warrantors in their answer cannot make allega- 
tions binding on defendant.?® 


[§ 40] c. Replication and Rejoinder. Neither 
replications‘? nor rejoinders*! are permitted. Plain- 
tiff may, without specially pleading the same, meet 
the title set up against him,*? even a tax title,#? with 
every objection of law or fact he may have ‘against 
its validity.*4 ; 

[§ 41] 4. Issues. The general rules governing is- 
sues*® control.*® Thus issues cannot be raised as to 
the ownership of land not sued for by plaintiff.47 


[§ 42] 5. Evidence—a. Burden of Proof. Pursu- 
ant to the general rule*® the burden is on plaintiff 
to prove the essential elememts of his cause of ac- 
tion,*® including proof of his own title,®° and that 
it covers the land in the adverse possession of de- 
fendant.°+ 


invalidity.°7 


you Cypress Co., 117 La. 1053, 42 S 


500 
31. Doucet v. Fenelon, 120 La. 18, 
44 S$ 908; Bankston v. Owl Bayou Cy- 


press Co., 117 La. 1058, 42 S 500; Mc- 
Call vy. Irion, 40 La. Ann. 690, 4 S 859. 

[a] Thus defendant in possession 
under an apparent judicial title can- 
not force plaintiff to a trial on the is- 
sue that he must first sue to annul 
the judicial proceedings on which de- 
fendant relies for title, but the evi- 
dence of such title should be given in 
a trial on the merits. McCall v. Irion, 
40 La. Ann. 690, 4 S 859. 


32. Richardson v. McDonald, 139 
La. 651, 71 S 934; Beland y. Gebelin, 
46 La. Ann. 326, 14 S 843; Barbee v. 
Perkins, 23 La. Ann. 331. 


[a] Voidable transfer of realty 
eannot be set aside in a petitory ac- 
tion, but the only remedy is by direct 
action of nullity. Gandy v. Caldwell, 
169 La. 870, 126 S 221 [aff 12 La. A. 
18, 123 S 452]; Richardson v. McDon- 
ald, 139 La. 651, 71 S 934. 


[b] Formal probate of will cannot 
be disregarded by parties claiming as 
heirs of the testator, but never in 
possession, and they cannot institute 
a petitory action without seeking to 
annul such probate. Deslondes  v. 
New Orleans, 14 La. Ann, 552. 


[ec] Sale (1) of real property be- 
longing to the succession under the 
deeree of a competent court will not 
be held to be an absolute nullity, on 
account of irregularities in the mort- 
uary proceedings which led to grant- 
ing the order, so as to entitle plaintiff 
in a petitory action to be the owner of 
such land, but such claimant must 
first cause the sale to be annulled by 
direct action. Barbee v. Perkins, 23 
La. Ann. 331. (2) Where, at a sale 
under execution, defendant was put in 
possession as owner and a part of the 
price applied to the credit of plaintiff, 
the existence of the sale cannot be 
disregarded in a petitory action, but 
an action of nullity to set it aside, if 
it be irregular or illegal, must be re- 
sorted to. Delespare v. Warner, 14 
La. Ann. 413. 
ae Deshotels v. Gradnego, 5 La. A. 

[a] TIllustration.—Plaintiff, after 
the death of her husband, may bring 
a petitory action to recover from the 
purchaser, at a partition sale to which 
she was a stranger, her share of the 


‘When defendant urges pleas of estop- 


community property. 
Gradnego, 5 La. A. 755 

34. Strong v. Haynes, 152 La. 695, 
94S 322. 


Deshotels v. 


35. Vinton Oil, etc., Co. v. Gray, 
135 Va. 1049, 66 S 357. 

36. Murray v. Boissier, 10 Mart. 
(La.) 293. 


37. Dumont v. Barrett, 126 La. 148, 
52 S 248. 


[a] Answer is too vague which al- 
leges that plaintiff’s title is invalid, 
without stating any ground of inva- 
lidity. Dumont y. Barrett, 126 La. 
148, 52 S 248. 


88. Dauterive v. Opera House As- 
soc., 46 La. Ann, 1316, 16 S 170. 


39. Lisso v. Giddens, 117 La. 507, 
41 S 1029. 


40. Abshire v. Lege, 133 La. 254, 
62 S 667. 


Pb Maillot v. Wesley, 11 La. Ann. 


42. See cases infra notes 43, 44. 


43. Willis v. Ruddock Cypress Co., 
108 La. 255, 32 S 386; Telle v. Fish, 
34 La. Ann. 1243. 


Abshire v. Lege, 133 La. 254, 
62 S 667; Willis v. Ruddock Cypress 
Co., 108 La. 255, 32 S386; Telle y. 
Fish, 34 La. Ann. 1243; Hickman v. 
Dawson, 33 La. Ann. 438, 441; Mc- 
Master v. Seward, 11 La. Ann. 546; 
Maillot v. Wesley, 11 La. Ann. 467. 


“The title which defendant sets up 
. . . is presumed to be traversed or 
resisted in all its vital elements, and 
is thus open to every attack which 
might be levelled at it in a direct ac- 
tion in nullity.”” Hickman v. Dawson, 
supra. 

fa] “All matters of defence set up 
in the answer, must therefore be con- 
sidered as open to every objection of 
law and fact, as if such objections had 
been specially pleaded; thus the 
plaintiff may resort to the exceptions 
of nonage, coverture, fraud, violence, 
and the like, without pleading them, 
because he is not permitted to reply.” 
Maillot v. Wesley, 11 La. Ann. 467. 


45. See Pleading §§ 1144-1159. 


46. Knight v. Berwick Lumber Co., 
130 La. 238, 57 S 900. 


47. Knight v. Berwick Lumber Co., 
supra. 


48. 
49. 


See Evidence §§ 13-24. 
Martin v. Louisiana Cent. Lum- 


On the other hand, defendant, who has 


ber Co., 150 La. 157, 90 S 558; Levy v. 
Capliss, 149 La. 550, 89 S 690; Russell 
v. Producers’ Oil Co., 143 La. 217, 78 
S 4738; Russel v. Producers’ Oil Co., 
138 La. 184, 70 S 92; Teddlie v. Riser, 
121 La. 666, 46 S 688; Lyons v. Law- _ 
rence, 118 La. 461, 43 S 51. 


[a] Where boundary line is in dis- 
pute (1) plaintiff assumes the burden 
of proof. Russell v. Producers’ Oil 
Co., 188 La. 184, 70 S 92. (2) Plain- 
tiff must establish boundary line and 
show that oil well is on her land and 
not on defendant’s. Etchison v. Rich- 
ardson Oil Co., 6 La. A. 404. See also 
Boundaries §§ 296-302. 


[b] Nonsuit.—Plaintiff failing to 
prove boundary lines because survey 
for restoring lost corners was not 
properly made will be nonsuaes 
AE v. Richardson Oil Co., 6 La. 


‘50. Levy v. Capliss, 149 La. 550, 89 
Pe oes Hemken v. Brittain, 12 Rob. 
Ey 


[a] Rule applied.—In an action. to 
recover land bought and sold by a 
father as the natural tutor for 2a 
minor, plaintiff must prove that she 
was under the tutorship of her father 
if defendant denies it. Lyons y. Law- 
rence, 118 La. 461, 43 S 51. 


51. jperken v. Brittain, 12 Rob. 
(La.) 4 
fa] oats has burden of prov- 


ing what portion of land (1) he has 
title to. Santiago v. Santos, 48 Phil- 
ippine 567. (2) Where plaintiff 
claims a small tract of land, which, 
as a fact, forms a part of a large plan- 
tation, and appears to have been so 
considered for nearly thirty years, 
during which the plantation has 
changed hands several times, such 
plaintiff, in order to recover, must 
identify the tract claimed by him, and 
must show affirmatively that fit could 
not reasonably have been included in 
the description whereby the plantation 
was sold. Frere v. Derouen, 104 La. 
Midis ZO oo. 


[b] Mere admission of plaintiff’s 
title is not sufficient ground upon 
which to base a judgment against de- 
fendant without proof connecting de- 
fendant with the land claimed. Gi- 
rard v. New Orleans, 13 La. Ann. 295. 


[c] Title and identity of land 
must both be shown satisfactorily in 
all points. Buena v. Boissier, 10 
Mart. (la.) 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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set up title in himself, has the burden of showing 
such title to the specific property.** If an action 
of nullity is cumulated with the petitory action,°® 
the burden is on plaintiff to prove the matters relied 
on as causes of nullity and to show a better title than 
defendant’s.5>4 Where an action of jactitation®® is 
converted into a petitory action, the burden of proof 
devolves upon defendant.®® 


[§ 43] b. Admissibility. General rules’ control 
the admissibility of evidence.®® Ordinarily any evi- 
dence which may tend to support the allegation of 
ownership is admissible.°® However, evidence of a 
secret equity is inadmissible where it operates to the 
detriment of a purchaser in good faith who bought 
on the recorded title.6® Plaintiff cannot introduce 
evidence of ownership in any land outside of the lim- 
its described in the petition.*+ If plaintiff in bring- 
ing the petitory action treats a contract as absolute- 
ly void,®? he eannot show facts which would be 
grounds for annulling it, if it is merely voidable.** 
Documentary evidence is admissible to show the title 
claimed,®* and upon the question of the location of 


52. Coleman vy. Cousin, 128 La. 


1094, 55 S 686. claimed. 
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had a right to a part of the property 
Jenkins v. Salmen Brick, 


the land in dispute the only authorized evidence is a 
survey made by proper authority.°° Where plaintiff 
alleges that defendants and those under whom they 
claim hold illegal possession, defendants’ titles are 
admissible to rebut the allegation of illegal posses- 
sion.® 

[§ 44] ce. Weight and Sufficiency. General rules®* 
govern the weight and sufficiency of the evidence.®* 
In the notes below may be found cases in which the 
evidence was held sufficient®® or insufficient. ° 

Bringing action admits that defendant is in actual 
possession of the immovable claimed,*? but such ad- 
mission does not include the recognition of the con- 
tinuous, public, and unequivocal possession of de- 
fendant in right as owner during the prescriptive pe- 
riod.?? 

[§ 45] 6. Judgment. In accordance with the gen- 
eral rule,’ the judgment rendered must conform to 
the pleadings’ and the proof.7® If plaintiff’s evi- 
dence fails to make out the title he asserted in the 
petition, he is not entitled to a judgment recognizing 
that title, even though defendant did not specifically 


although he purchased the property 
in her name and declared in the deed 


Say 


Soa, Gen ig eae. 
[§§ 42-45 


53. See supra § 38. 


54. Vinton Oil, etce., Co. v. Gray, 
135 La. 1049, 66 S 357. 


55. Action of jactitation see Libel 
and Slander § 622. 


56. Wemple v. Albritton, 154 La. 
359, 97 S 489. 

[a] Rule applied.—Where defend- 
ant claimed that the state, under 
whose patent he claimed, acquired ti- 
tle to the property in dispute as the 
bed of a navigable stream, the bur- 
den rested on him to prove that the 
alleged stream was navigable when 
the state was admitted into the Union. 
a aaee v. Albritton, 154 La. 359, 97 
S 489. 


57. See Hvidence § 89 et seq, 
58. See cases infra this-section. 


59. Wall v. Rabito, 138 La. 609, 70 
S 531. 


[a] Evidence held admissible.— 
Where plaintiff, claiming under the 
state, deraigned his title only through 
tax sales, and failed to mention for- 
feitures to the state, such forfeitures 
could nevertheless be considered as 
forming part of plaintiff’s chain of 
title, and evidence thereof was admis- 
ails: Wall v. Rabito, 138 La. 609, 70 
S 531. 7 


{b] Exclusion for 
the allegation of ownership is too 
vague, evidence in its support might 
be objected to on the ground of sur- 
prise, but if the evidence is admitted 
without objection, it must be consid- 
ered, as its admission has the effect of 
enlarging the pleadings. Wall v. 
Rabito, 138 La. 609, 70 S 531. 


60. Barber v. Thomas, 4 La. A. 631. 


61. Ledoux v. Kornbacker, 118 La. 
652, 43 S 266. 


[a] “Evidence of accretions to the 
jand specifically described is not ad- 
missible. Ledoux v. Kornbacher, 118 
La. 652, 48 S 266. 


62. See‘supra § 38. 


63. Strong v. Haynes, 152 La. 695, 
94S 322. 


64. Jenkins v. Salem Brick, etce., 
Co., 120 La. 549, 45 S 435. 


[a] Thus it is not proper to refuse 
to admit a document in evidence that 
is needful to show in some extent and 
in some way the title claimed, al- 
though it only shows that plaintiff 


surprise.—If 


etc., Co., 120 La. 549, 45 S 435. 


[b]_, Plaintiff alleging title under 
sheriff’s deed (1) and referring to the 
suit under the execution in which the 
sale was made, is entitled to offer in 
evidence the mortgage act, the basis 
of the judgment of such suit, and the 
sheriff's return on the _ execution. 
Thompson v. Whitbeck, 47 La. Ann. 
49, 16 S 570. (2) Where action has 
been brought to recover land sold un- 
der execution, defendants should of- 
fer in evidence the record and judg- 
ment in the suit under which the 
execution issued. Delespare v. War- 
ner, 14 La. Ann. 413. 


65. Edwards v. Ballard, 14 la. 


Ann. 362 
ae Kellar v. Parish, 11 La. Ann. 


67. See Evidence §§ 1730-1806. 
68. See cases infra this section, 
69. See cases infra this note. 


[a] To show title in plaintiff.—(1) 
Wall v. O’Rourke, 9 La. A. (Orleans) 
99; Quaker Realty Co., Ltd. v. Maury, 
5 La. A. (Orleans) 67. (2) Evidence 
of record title of ancestor, possession, 
and partition. Holmes v. Hendricks, 
4 La. A. 1. 


[b] To show title in defendant.— 
(1) Thompson v. Watts, 135 La. 22, 
64 S 939. See Quapaw Land Co. v. 
Bolinger, 32 F. (2d) 627 [certiorari 
granted 280 U. S. 542 mem, 50 SCt 34 
mem, 74 L. ed. 602 mem] (defendant’s 
claim of title as to location of lake 
fronting defendant’s property at time 
of original survey). (2) Where the 
evidence shows that defendant has 
been in possession of the premises in 
controversy for a number of years 
under title translative of property, 
and there is no evidence to show how 
the rights of plaintiff ever covered 
the property in possession of, defend- 
ant, judgment for defendant should be 
rendered. Walker v. Levy, 118 La. 
196, 42 S 771. 


[c] To show title in intervenor.— 
Receipts and acknowledgments signed 
by the vendor were sufficient to prove 
sale and payment so as to establish 
title in intervenors. 
La. A. 2338. 


70. See cases infra this note, 


[a] To show title in plaintiff.—(1) 
Haas: vy. Guillory, baw A. 595." (@) 
Evidence that the father of plaintiff, 


Sims v. West, 7 


that he was her natural tutor, did so 
in his own behalf at a time when 
plaintiff was a minor, an‘d that he sold 
the property, before she arrived at her 
majority, and it passed into the hands 
of-a third party, did not show title in 
plaintiff. Lyons v. Lawrence, 118 La. 
461, 43 S 51. (3) Where plaintiff re- 
lies on a title describing totally dif- 
ferent property from that sued for, 
and ‘the evidence makes it probable 
that it-was the intent of his author 
to sell the property described, there 
can be no recovery. Barbier v. Nagel, 
121 La, 979, 46 S 941. 


[b] To show title in defendant.— 
Where defendant sets up title in him- 
self, he must show title to specific 
property, and where the description 
of the land in his title deed is so de- 
fective and insufficient that it fails 
to show title to any certain land, it 
cannot form the basis of a judgment. 
me v. Cousin, 128 La. 1094, 55 S 


{c] To support judgment for de- 
fendant.—Hall v. Burguieres, 125 La. 
322, 51 S 219; Baudin v. Roliff, 8 
Mart. N. S. (La.) 98. 


71. Varnado vy. Meyer, 12 La. A. 
5438, 126 S 544. 


72. Varnado v. Meyer, supra. 
73. See Judgments §§ 87-105. 


74. Hickman vy. Fletcher, 125 La. 
788, 51 S 899. 


[a] Rule applied.—In an action 
for land alleged to be in defendant’s 
possession, -judgment for plaintiff 
must be limited to the land shown to 
be in possession of defendant, since to 
render judgment for more ‘would be 
outside the pleadings and invalid, 
Ste Wa v. Fletcher, 125 La. 788, 51 


75. Strohecker vy. 
La. 652, 85 S 627. 


[a] Rule applied.—Judgment for 
land acquired by accretion between 
plaintiff's land and the bank of a river 
was held impossible under the evi- 
dence, since plaintiff's claiming title 
indiscriminately under Code art 518 
and under arts 509 and 510 did not un- 
dertake to segregate or distinguish 
the land claimed by accretion from 
that claimed by art 518, and they were 
not entitled to recover any land under 
art 518. Strohecker v. Robinson, 147 
La. 652, 85 S 627. 


Robinson, 147 
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claim title in his answer.7® 


at the trial.7® 


[§ 46] G. Recovery of Rents and Revenues. A 
trespasser or possessor in bad faith’® is liable for 
the rents and revenues of the property during his 
A bona fide possessor®? is, however, 
liable only from the moment that defects in his title 
are made known to him, or are declared to him by a 
suit instituted for the recovery of the property,** 
and is entitled to the same judgment for rents and . 


oceupaney.®? 


76. McClary v. Payne, 147 La. 693, 
85 S 642. 

77. See Equity § 401. 

78. New Orleans v. Carrollton 


Land Co., 131 La. 1092, 60 S 695; Vin- 
ton v. Lyons, 131 La. 678, 60 S 54. 


[a] Illustration.—The court may 
render judgment that the block was 
dedicated to the public for a park, and 
that the town as the representative 
of the public is entitled to the care 
and custody of it for such purpose. 
New Orleans v. Carrollton Land Co., 
131 La. 1092, 60 S 695; Vinton vy. 
Lyons, 131 La. 673, 60 S 54. 


Sp Villars v.'’ Faivre, 36 La. Ann. 
98. 


[a] Defendant who shows better 
title than plaintiff is entitled to a final 
judgment, and not merely one of non- 
suit. Guidry v. Woods, 19 La. 334, 
36 AmD 677. 


{b] Judgment which is silent as to 
rents and profits prayed for in plain- 
tiff’s petition but decrees the litigated 
property to plaintiff will be held as an 
absolute rejection of the demand, 
where it appears that evidence was 
introduced on the demand. Villars v. 
Faivre, 36 La. Ann. 398. 


80. See cases infra this note. 


[a] Bad faith.—(1) A possessor 
in bad faith is one who has assumed 
the quality of owner or master well 
knowing that he has no title, or that 
his title is vicious and defective. 
Delouche v. Rosenthal, 143 La. 581, 
78 S 970. (2) One who knows the 
facts which make his title defective, 
but misinterprets the Iaw so that he 
honestly thinks his title good, is nev- 
ertheless a possessor in bad faith. 
Dohan v. Murdock, 41 La. Ann. 494, 6 
$131. (3) The fact that the occupant 
had knowledge of plaintiff’s claims 
obtained from a suit in which no no- 
tice of lis pendens was filed is suffi- 
cient to show bad faith, although he 
was not a party to the suit. Harang 
vy. Gheens Realty Co., 155 La. 68, 98 
S 760. (4) Where a person, believing 
himself to be entitled thereto, de- 
mands and holds possession of prop- 
erty by virtue of a _ construction 
placed by him on a contract concern- 
ing the same, and on the acts of those 
claiming adversely, who acquiesce in 
such demand and yield such posses- 
sion, it cannot be said that the pos- 
session thus acquired and held is in 
pad faith, so as to charge him with 
the rents and revenues of the prop- 
erty during his possession. Ball v. 
New Orleans, 52 La. Ann. 1550, 28 S 
106. (5) Bad faith is not to be im- 
puted to a purchaser merely because 
an examination of the records would 
have disclosed a defect in the vendor’s 
title. Delouche v. Rosenthal, supra. 

{b] Defendant relying on alleged 
verbal title, not sustained by the evi- 
dence, is liable to plaintiff holding un- 


Where there is a prayer 
for general and equitable relief,*? the court may ren- 
der such judgment as the allegations of the petition 
justify without reference to the form of the action.*® 
Unless a special reservation is made therein, a final 
judgment will be considered as disposing of all is- 
sues 1n the case upon which evidence was introduced 
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against him.®4 


covered.§8 


der a written recorded title as a pos- 
sessor in bad faith. Sorrel v. Hardy, 
127 La. 843,54 $122, 


[c] One who pretends to hold un- 
der lease from a person whom he 
knows was without authority to act as 
lessor is a holder in bad faith. Cutno 
v. Weil Bros., 127 La. 701, 53 S 962. 


[ad] Purchaser of minor’s property 
by private contract is a possessor in 
bad faith; but not his vendee, unless 
actual knowledge be shown on_ his 
part of the nature of the vendor’s 
title, a recital in his act referring to 
which is not proof in itself of such 


‘knowledge. Fletcher v. Cavalier, 4 
La. 274. 
81. Southwestern Gas, etc., Co. v. 


Nowlin, 164 La. 1044, 115 S 140; 
Harang v. Gheens Realty Co., 155 La. 
98 S 760; Lawrence v. Young, 144 
S 18; Sorrel v. Hardy, 127 
Cutno v. Weil, 127 
962; Vicksburg, etc., R. 
Co. v. Elmore, 46 La. Ann. 1237, 15S 
; Dohan v. Murdock, 41 La. Ann. 
494,6 S$ 1381. 

[a] Rule applied.—A defendant 
who, while asserting that he holds 
under a lease, fails to disclose the 
names or residence of his lessor, de- 
nies plaintiff's title and resists his 
claim without asking to be dis- 
charged, is properly condemned to 
pay the rent of the property, where 
his alleged lessors, brought into court, 
disclaim all interest in the property 
in controversy. Cutno v. Weil Bros., 
127 La. 701,538 S962. 


[b] Only possessor in bad faith is 
liable. Harang v. Gheens Realty Co., 
155 La. 68, 98 S 760. 


{[c] Extent of liability.—(1) 
Where, in a suit to recover realty, 
plaintiffs sued for rents and not for 
the actual fruits produced by the 
property, they were entitled to a 
judgment equal to the fair rental 
value of the property. Harang v. 
Gheens Realty Co., 155 La. 68, 98 S 
760.’ (2) An owner cannot recover 
rents anterior to his acquisition of 
the title, since such rents belong to 
the prior owner, and do not pass to 
the vendee unless specially assigned. 
Quaker Realty Co. v. Bradbury, 123 
La. 20, 48 S 570. (3) Where plaintiff 
does not elect to keep the buildings 
separable from the soil, the revenue 
should be measured by the rental 
value without such improvements. 
Quaker Realty Co. v. Bradbury, supra. 
(4) The rents and revenues are to be 
measured by the value of the property 
for ordinary purposes, and cannot be 
augmented by adding thereto the ad- 
ditional revenue resulting from the 
use of the property by a municipal 
corporation as a public market. Ball 
v. New Orleans, 52 La. Ann. 1550, 28 S 
109. (5) Where the rental value of 
property which plaintiff recovers in 
a petitory action has been established 


Burden of proof.’® 
for rents and revenues prior to the time of suit, he 
has the burden of proving that the occupant was a 
possessor in bad faith;®® but where plaintiff is en- 
titled to recover rents collected by defendant and 
proves collection of’ a gross amount, the burden is 
on defendant to establish any credits for expenses 
incurred by sufficient evidence.® 
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revenues against his warrantor that plaintiff obtains 
Where, in a petitory action, a de- 
mand by way of reconvention®® is cumulated with 
defendant’s defense, damages in reconvention are 
properly allowed.*°® 
tle’? is converted into a petitory action by answer 
asserting title in defendant, damages cannot be re- 


Where a suit for slander of ti- 


If plaintiff seeks to recover 


up to the date of the trial, it will be 
taken as the continuing value of the 
same up to the date of the delivery to 
plaintiff and judgment for future rent 
will be given on that basis. Welsch 
ay Ce 52 La. Ann. 1949, 28 S 


[d] Period of occupancy.—Judg- 
ment allowing plaintiff rent beginning 
on a certain date meant that the rent 
should be allowed until possession of 
the property was surrendered. South- 
western Gas, etc., Co. v. Nowlin, 164 
La. 1044, 115 S 140. 


82. See cases infra this note. 


[a] “Possessor in good faith” (1) 
defined in Civ. Code art 3451 as one 
who has just reason to believe he is 
the owner of the property he pos- 
sesses, although he may not be in 
fact, does not mean that he must have 
a reason supported by law. Delouche 
v. Rosenthal, 143 La. 581, 78 S ‘970. 
(2) Where defendant holds under a 
title translative of property irregular 
in form, and was not aware of the de- 
fects in his title at the time he pur- 
chased the land, he is not a possessor 
in bad faith and cannot therefore be 
condemned to pay rents. Brooks v. 
Wortman, 22 La. Ann. 491 


83. Roussel v. Railways Realty 
Co., 165 La. 536, 115 S 742; Delouche 
v. Rosenthal, 143 La. 581, 78 S 970; 
Pecot v. Prevost, 117 La. 765, 42 °S 
263; Fortier v. Roane, 104 La. 90, 28 
S 994; Durbridge v. Crowley, 44 La. 
Ann. 74, 10S 402; Montgomery v. 
Whitfield, 41 La. Ann. \649, 6 S 224; 
Dufilho v. Mayer, 27 La. Ann. .398; 
French v. Bach, 26 La. Ann. 731. : 


[a] From judicial demand (1) a 
possessor in good faith owes rents 
and revenues. Roussel v. Railways 
Realty Co., 165 La. 586, 115 S 742; De- 
louche v. Rosenthal, 143 La. 581, 78 
S 970. (2) Possessor then occupies 
the status of a possessor in bad faith. 


Roussel v. Railways Realty Co., 
supra. 
[b] Prescription of one or three 


years will not bar right of lawful 
owner to claim and recover rents. 
Roussel v. Railways Realty Co., 165 
La. 536, 115 S 742. , 


84. Pecot v. Prevost, 117 La. 765, 
42 S 263. 
85. See Set-Off and Counterclaim 


[34 Cyc 632]. 
86. Barfield v. Saunders, 
136, 40 S 593. 


116 La. 


87. See Libel and Slander § 591 et 
seq. 

88. Smith v. Albritton, 153 La. 507, 
96 S 49; Hart v. Hewitt, 7 La. A. 
93. 

89. Generally see supra § 42. 


90. Harang v. Gheens’ Realty Co., 
155 La. 68, 98 S 760. ; 

91. Lawrence v. Young, 144 La. 1, 
80 S 18. 


~For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 47] H. Allowance.°? 


of the property,®? and to the value 


92. Right to allowance for im- 
provements in general see Improve- 
ments §§ 14-90. 


93. Roussel v. Railways Realty 
Co., 165 La. 586, 115 S 742; Delouche 
v. Rosenthal, 143 La. 581, 78 S 970; 
Louisiana Land Co. v. Blakewood, 131 
La. 539, 59 S 984; Foster v. Meyers, 
niujumiua.catowe4d- Sho bis Dur bridseniv. 
Crowley, 44 La. Ann. 74, 10 S 402; 
Montgomery v. Whitfield, 41 La. Ann. 
649, 6 S 24; Williams v. Booker, 12 
Rob. (La.) 253; Kellam v. Rippey, 3 
Rob. (La.) 138. 


[a] Election.—(1) Plaintiff has 
no right to elect whether he will pay 
for improvements or require defend- 
ant to remove them. Delouche v. 
Rosenthal, 143 La. 581, 78 S 970.- (2) 
Plaintiff has a choice to reimburse de- 
fendant for the value of the materials 
and price of workmanship of the im- 
provements, or to pay the enhanced 
value of the soil. If he chooses to 
pay the enhanced value he must show 
by evidence what it is. Roussel v. 
Railways Realty Co., 165 La. 536, 115 


S 742; Foster v. Meyers, 117 La. 216, 
41 8.551. 
[b] Who entitled.—(1) Plaintiff 


must pay taxes, if at all, to persons 
paying the same while in possession, 
and not to his remote transferee. 
Fellman v. Interstate Land Co., 163 
La. 529, 112 S 405. (2) Defendant 
cannot claim taxes paid by the author 
of his invalid title, who had the en- 
joyment of the property. Durbridge 
v. Crowley, 44 La. Ann. 74, 10 S 402. 


[ce] Joint owner.—Where defend- 
ant, who has been in exclusive posses- 
sion, reconvenes against plaintiff who 
seeks simply to be recognized as a 
joint owner with him in the property, 
for the price of the improvement he 
claims to have been placed on the 
property while having such posses- 
sion, he will be remitted for the as- 
certainment of his rights to an action 
of partition. Le Bleu vy. North Ameri- 
ean Land, ete., Co., 46 La. Ann. 1465, 
16 S 501. 


[d] Computation of amount.—(1) 
Value of expenditures at time made 
may be recovered. Roussel v. Rail- 
ways Realty Co., 165 La. 586, 115 S 
742. (2) Where plaintiff has in the 
petition fixed the time for which he 
asked the judgment for revenues 
against defendant, the supreme court 
will not go back of that date for an 
amendment of the judgment on de- 
fendant’s appeal, but will reduce a 
demand for moneys expended by de- 
fendant for repairs, where the rents 
received by him prior to such date 
were more than sufficient to cover the 
bill. Jewell v. De Blanc, 110 La. 810, 
34S 787. 


[e] Enhanced value.—Where there 
is a judgment for plaintiff and there 
is no proof of enhanced value of the 
property resulting from defendant’s 
expenditures thereon beyond the 
amount of the expenditures them- 
selves, the allowance in their favor 
of such expenditures satisfies their 


Where there is a judg- 
ment for plaintiff, defendants who are possessors of 
the land in good faith are entitled to the excess in 
value of valuable improvements, repairs, and taxes 
over the fruits received since the commencement of 
the suit,°* and are entitled to be maintained in pos- 
session of the whole property until the value of the 
useful improvements be paid by the evictors in pro- 
portion to the part they have recovered,®* and to have 
an execution for the sum allowed.°® 
in bad faith®® is entitled to reimbursement of ex- 
penses and repairs necessary for the preservation 
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A possessor 


of material and 


right. Durbridge v. Crowley, 44 La. 
Ann. 74, 10 S 402. 


[f] Evicted possessor sued for 
rents and profits is entitled to recon- 
vention of cost of filling made prior 
to judicial demand. Roussel v. Rail- 
oe Realty Co., 165 La. 536, 115 S 

[g] Taxes.—(1) Defendant cannot 
recover taxes paid on property of an 
incorporated academy exempt from 
taxation, such payment not being a 
necessary expense for the preserva- 
tion of the property. Martin v. 
Louisiana Cent. Lumber Co., 150 La. 
157, 90 S 553. «(2) Where defendant 
showed no conveyance to itself under 
which payments on the purchase price 
and the payment of taxes were made, 
it was not entitled to recover such 
payments in reconvention. Martin v. 
Louisiana Cent. Lumber Co., supra. 


94. Delouche v. Rosenthal, 143 La. 
581, 78 S 970; Fletcher v. Cavelier, 
10 La. 116. 


[a] Defendant must pray that he 
be continued in possession until he 
shall have been paid the value of his 
improvements or that privilege can- 
not be extended to him. Iatt Lumber 
ae v. Faircloth, 132 La. 906, 61 S 

[b] Removal of improvements.— 
Defendant, who in good faith made 
improvements upon land upon which 
he and his predecessors were in pos- 
session, cannot be made to remove 
the improvements within a fixed time. 
Iatt Lumber Co. v. Faircloth, 132 La. 
906, 61 S 866. 


95. Fletcher v. Cavelier, 10 La. 
Hae Milliken v. Rowley, 3 Rob. (La.) 

fa] Thus defendant in such case is 
not bound to remain in a state of in- 
decision with the evictors and kept in 
suspense as to his ultimate rights and 
recourse in warranty for an indefinite 
time, but is entitled to a fixed period 
when payment and adjustment may 
be coerced. Fletcher v. Cavelier, 10 
La, 116. 


96. See cases infra this note. 


[a] Bad faith.—(1) A possessor 
of real estate who knows that he has 
no title is necessary in bad faith. 
Quaker Realty Co. v. Bradbury, 123 
La. 20, 48 S 570. (2) One in posses- 
sion of land under an instrument, 
whereby the grantor promised on con- 
dition to obtain title from thé state, 
was not a possessor in good faith. 
Lee v. Riggs, (la. A.) 1278 114. (3) 
Defendant taking possession, knowing 
that plaintiff was claiming title to the 
property, was a “‘possessor in bad 
faith.” Southwestern Gas, etc., Co. v. 
Nowlin, 164 La. 1044, 115 S 140. 


97. Quaker Realty Co. v. Bradbury, 
123 La. 20, 48 S 570; Voiers v. Atkins, 
113 La. 308, 36 S 974; Wood v. Nich- 
olls, 338 La. Ann. 744. 

[a] Defendant can recover: (1) 
Taxes not barred by_ prescription. 
Ives v. Henderson, 169 La. 844, 126 S 
212; Quaker Realty Co. v. Bradbury, 


workmanship of constructions and works which the 
owner has elected to keep,®* but he is not entitled 
to compensation for improvements inseparable from 
the soil®® except by way of set-off to plaintifi’s de- 
mand for fruits and revenues.* 
plaintiff, improvements made by defendant partly on 
plaintiff’s land and partly on his own cannot be re- 
tained by plaintiff without paying defendant the cost 
of construction.’ 
his father, he must compensate defendant for a debt 
his father owed defendant and which was a part of 
the purchase price of the land,® but he is not liable 
to defendant for a debt due by his father to his moth- 


On a judgment for 


Where plaintiff claims as heir of 


123 La. 20, 48 S 570. (2) Repairs on 
constructions belonging to the own- 
er. Quaker Realty Co. v. Bradbury, 
supra. 


98. Quaker Realty Co. v. Bradbury, 
supra; McDade v. Bossier Levee Bd., 
109 La. 625, 33 S 628; Kibbe v. Camp- 
bell, 34 La. Ann. 1163; Wood v. Nich- 
olls, 33 La. Ann. 744; Wilson v. Ben- 
jamin, 26 La. Ann. 587. See Stille v. 
Shull, 41 La. Ann. 816, 6 S 434; Her- 
riott v. Broussard, 4 Mart. N. S. (La.) 
260 (both holding possessor in bad 
faith not entitled to be paid for im- 
provements). . i 


[a] Rule applies to lands which 
are the separate property of a mar- 
ried woman. Kibbe v. Campbell, 34 
La. Ann. 1163. 


[b] Until owner elects to retain 
the improvements, compensation can- 
not be claimed. Quaker Realty Co. 
v. Bra'dbury, 123 La. 20, 48 S 570. 


[ec] Claimant of part interest is 
not authorized to require the remoyv- 
al or demolition of the improvements 


against the will of their coédwners, | 


and must therefore pay for the use- 
ful improvements. Quaker Realty Co. 
v. Bradbury, 123 La. 20, 48 S 570; 
Wood v. Nicholls, 33 La. Ann. 744. 


[d] Removal.—Defendant must re- 
move or abolish such improvements 
as plaintiff elects not to keep. South- 
western Gas, ete.. Co. v. Nowlin, 164 
La. 1044, 115 S 140. 


99. Roussel v. Railways Realty 
Cos, 166 “La. 536; 15. SS. T4er. Oueaker 
Realty Co. v. Bradbury, 123 La. 20, 48 
S.570; Voiers v. Atkins, 113 La. 303, 
368 974. But see Sigur v. Burguieres, 
111-La. 711, 35 S 823 (allowing a tres- 
passer the cost of clearing land where- 
by it was brought into cultivation 
when to cultivate it was its chief 
value). 


[a] Thus costs of filling placed 
upon property after judicial demand 
cannot be recovered. Roussel v. Rail- 
Maxe Realty Co., 165 La. 536, 115 S 


1. Southwestern Gas, etc., Co. v. 
Nowlin, 164 La. 1044, 115 S 140; Qua- 
ker Realty Co. v. Bradbury, 123 La. 
20, 48 S 570; McDade v. Bossier Levee 
Bd., 109 La. 625, 33 S 628; Vicksburg, 
etc., R. Co. v. Elmore, 46 La. Ann. 
1237,\15, S:. 701. 


[a] Basis of computation.—Pos- 
sessor cannot set up any claim based 
on enhanced value of property by rea- 
son of work thereon, but may recov- 
er cost of labor anid material expended 
in such work, without regard to great- 
er or less value of soil. Lawrence v. 
Young, 144 La. 1, 80 S 18. 


2. Gordon v. Fahrenberg, 26 La. 
Ann. 366 (holding also that defendant 
cannot plead in reconvention for the 
value of the buildings erected by him, 
but must be allowed to remove that 
part of them erected on plaintiff’s 
land). 


3. Delouche v. Rosenthal, 143 La. 
58, %385S"970; 


[a] Reason for rule.—The suit is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


§§ 47-48] 


er, even though one of the tracts sued for was ille- 
gally turned over to the mother in payment of such 
debt and by her transferred to defendant.* Where 
heirs sue other heirs to recover an interest in the 
real estate of decedent, the time to determine the dif- 
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ference in amount, if any, between the taxes and im- 
provements and the revenues is when the heirs have 
a general settlement among themselves of the suc- 
cession,® and not when judgment is given for the 
interest claimed.® 


III. INTERDICTS 


[§ 48] Interdicts are summary proceedings, the 
object of which is to decide interlocutorily on the 
actual momentary possession, or on the fact of pos- 
session, without prejudice to the rights of the inter- 
ested parties, and also to suspend or prevent an act 
which may prejudice the interests of the parties or 
cause damage.’ Interdicts to retain or recover pos- 
session will be granted when the person having the 
actual possession of a thing shall have been disturbed 
therein by acts showing an intention to disturb him 
therein or deprive him of the same,® or when he has 
already been deprived of such possession.® In the 
first case, the judge protects the possessor with prop- 


er admonitions to the disturber, in order that he 
should thereafter abstain from committing similar 
acts; and in the second case he restores the possession 
and adjudges the dispo: sessor to pay the costs, loss, 
and damage, and to pay for the fruits gathered.?°® 
The disturbance or dispossession must have been ac- 
complished by a person upon his own authority, for 
if he proceeds in the exercise of a legitimate right, 
recognized and protected by a judicial order, the pro- 
ceeding will not lie.1+ Only one fact may be inquired 
into, namely the fact of possession?? and plaintiff 
must show acts by defendant showing intent to dis- 
possess him. 13 


*REAL AND PERSONAL EFFECTS.! 
REAL ASSETS.2 

REAL CHATTEL.? 

REAL CONTRACT.¢ 

REAL ESTATE.® 

REAL ESTATE AGENT.® 

REAL EVIDENCE.’ 

REALITY. That which is real.§, 


Reality of laws. A term by which foreign jurists 
generally mean all laws which concern property or 
things.® 


Reality of the claim made. A phrase held to mean 
that claimant shall assert his claim in good faith 
believing that it is real.?° 

REALIZATION.*! To 


money.” 


Applied to shares, a term properly used to deseribe 
the condition that exists when the share of an invest- 
ing member in a company is fully paid up.1® 

REALIZE.'* To bring into actual possession; a 
term ordinarily used in contrast to “hope” or “antici- 
pation;’?° to convert into actual money;!* to re- 
duce to actual cash in hand;*’ to render tangible for 


convert property into 


an unconditional acceptance of the| 10. Teissonnier v. Barnés, 8 Porto 12. Webster New Int. D. 
succession on the part of plaintiff and | Rico 196. 4 [a] Realization of assets.—De 
renders him liable for the debts of the [a] Interdict to retain possession.| Grey River Pastoral Co., Ltd. v. 


succession. Delouche y. Rosenthal, 


—Plaintiff will not be put in posses- 


Deputy Federal Taxation Comr., 35 


143 La. 581, 78 S 970. 
4. Delouche v. Rosenthal, supra. 
[a] No right of subrogation to the 
elaim was in defendant. Delouche v. 
Rosenthal, 143 La. 581, 78 S 970. 


5. Pearce v. Ford, 124 La. 851, 50 
See : - 

6. Pearce v. Ford, supra. 

7. Gimenez v. Guarch, 8 Porto Rico 
128 [quot Manresa]. 

fa] Generally the text writers 
treat the interdicts as possessory ac- 
tions designed to protect the posses- 
sion. Gimenez v. Guarch, 8 Porto Ri- 
co 128 

{b] Purpose of proceeding is to re- 
establish by means of a brief and 
summary proceeding, but in which the 
adverse party is always given a hear- 
ing, the possessory status disturbed 


by the acts of a third person who vio- |’ 


lently or clandestinely on his own 
authority, has performed the acts of 
disturbanee or dispossession. Teis- 
sonnier v. Barnés, § Porto Rico 196. 

{c] Rights of parties are not prej- 
udiced and they may subsequently be 
enforced by means of the proper ju- 
dicial action. Rosas v. Mariani, 8 Por- 
to Rico 354. 

8. Teissonnier v. Barnés, 8 Porto 
Rico 196. 

9. Teissonnier v. Barnés, supra. 

[a] Evidence held sufficient to 
warrant recovery. Rosas v. Mariani, 
8 Porto Rico 354. 


sion of the thing, of the possession 
whereof he has not been deprived, it 
being sufficient in order to comply 
with the judgment rendered to serve 
notice thereof on the parties in inter- 
est. Jiminez v. Carmelite Nuns, 9 
Porto Rico 122. 


11. Teissonnier v. Barnés, 8 Porto 
Rico 196. 

12. Gimenez v. Guarch, 8 Porto Ri- 
co 128. 

[a] Servitude.—Where interdict is 


based on possession of servitude, ex- 
istence of servitude must be shown. 
Gimenez v. Guarch, 8 Porto Rico 128 
[quot Manresa]. 


13. Hernandez v. Resto, 7 Porto 
Rico 537. 

1. See Real § 2. 

2. See Real § 3. 

.8. See Real § 5. 

4. See Real § 6, 

5. See Real § 9. 


6. Brokers § 7. 
7. See Real § 10. 
8. Webster New Int. D. 
“Real” see ante. 
» 9 See" Story “Confl, of L §216: 


10. Rue v. Meirs, 43 N. J. Eq. 377, 
380, 12 A 369, 


“Claim” see 11 C. J. p 816. 
11. “Realize” see post. 


Austr; .C. L. Ri 181). Gopancome: tax 
purposes). 

[b] Realization of capital.—Aus- 
tin Pastoral Co. v. Federal Taxation 
Compr; 41, Austr> GC. Riv15- (for vine 
come tax purposes). 


13. In re West Riding of York- 
shire Permanent Ben. Bldg. Soc., 43 
Ch. D. 407, 414. 


14. “Realization” see ante. 


15. Lorillard v. Silver, 36 N. Y. 
578, 579, 3 Transcr. A. 148; Chelan 
Orchards v. Olive, 184 Wash. 324, 235 
P 805, 806 [quot Cye]. 


“Anticipation” see 3 C. J. p 229. 
“Hope” see 30 C. J. p 458. 


16. Chelan Orchards v. Olive, 134 
Wash, 324, 235 P 805. See Houston 
County v. Peach County, 168 Ga. 813, 
149 SE 219, 220; Stanford v. Greene 
County, 18 Iowa 218. 


[a] Teo incur counter debt is not 
to “realize’ on commercial paper. 
Hall v. Henderson, 84 Ill. 611, 612. 


[b] To obtain mere right by 
executory contract is not to “realize’’ 
the proceeds of benefits. Stanford y. 
Greene County, 18 Iowa 218, 221. 


17. Weldon v. Newsom, 67 Colo. 
502, 186 P 516, 517 [quot Cych; “Ghe= 
ian Orchards v. Olive, 134 Wash. 324, 
235 P 805, 806 [quot Cyc]; In re Ox- 
ford Ben. Bldg., etc., Soc., 35 Ch. D. 
502, 510. 

“Cash” see, 11 C. J. ip 20: 


*By CARLOS.M. SANDOVAL (Real and Personal Bffects—Receive inclusive) 
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the purpose of division;!® also, to give effect to.1® 
“Collect or realize,”?° “realize any securi- 
realize assets,’”?? “realize the lien.” 


Realized. Reduced to actual cash in hand,?* ren- 
dered tangible for the purpose of division.?°® 
“Any profits that might be realized,’’?° “net 


Phrases: 
ty 21 6 
’ 


es: 


amount realized,”?7 “net realized 


“realized accrued depreciation,’”?® “realized by said 
county for said lands,’’° “realized depreciation,”?+ 
“realized his peril,”*? “realized profits.’ 


REALLY. Actually.*# 
Phrase: “Really the father.”?> 
REALM.*° 


REAL PROPERTY.*° 


18. Chelan Orchards v. Olive, 134 
‘Wash, 324, 235 P 805, 806 [quot Cyc]; 
In re Oxford Ben. Bldg., etc., Soc., 
36°Ch. Di, 502, 510: 

19. Com. v. Johnson, 33 Gratt. (74 
Va.) 294, 301; Chelan Orchards v. 
Olive, 134 Wash. 324, 235 P 805, 806 
[quot Cyc] 

[a] “Compromise” may be _ in- 
cluded in the meaning of the term. 
Bittiner v. Gomprecht, 28 Misc. 218, 
222, 58. NYS 1011. 

20. Hall v. Henderson, 84 Ill. 611 
(draft). 


“Collect” see 11 C. J. p 966. 


21. Braybrooks v. Whaley, [1919] 
1K. B. 435, 489. See National Bank, 
Ltd. v. Claffey, [1917] 2 Ir. 281, 282. 


22. Chelan Orchards v. Olive, 134 
Wash, 324,.235 P 805: 


“Assets” see 5 C. J. p 823. 


23. Revelstoke Saw Mill Co., Ltd. 
v. Alberta Bottle Co., (Alta.) 21 Dom 
LR 779, 7 WestWkly 1002, 30 WestLR 
312 [aff 9 Alta. L. 155]; Champion 
v. World Bldg., Ltd., 20 B. C. 156, 18 
DomLR 555, 29 WestLR 299, 6 West 
Wkly 1469. 


[a] “To ‘realize the preferred 
liens of the State,’ evidently means 
to give effect to them.” Com. ?y. 
Johnson, 33 Gratt. (74 Va.) 294, 301. 

24. In re Oxford Ben. Bldg., etc., 
Soe., 35 Ch. D. 502, 510. 
fresne vy. Dufort, 28 RevLegNS eee 
344, 

25. In re Oxford Ben. Bldg., sep 
Soc., 35 Ch. D. 502; 510. 

[a] “Estimated” distinguished.— 
In re Oxford Ben. Bldg. Soc., 35 Ch. 
D. 502, 510. 

26. Weldon v. Newsom, 67 Colo. 
502, 186 P 516, 517. See In re Oxford 
Ben. Bldg , ete., so0est35 Ch. Ds502; 
510. 

“Profits” see 50 C. J. p 641. 

27. See Net 45 C. J. p 1389 text 
and note 54. 

28. See Net 45 C. J. p 1389 text and 
note 71 

29. Indiana Bell Tel. Co. v. Indi- 
ana Public Serv. Commn., 300 Fed. 190, 
198. 


80. Stanford v. Greene County, 18 
Iowa 218. 


31. Indiana Bell Tel. Co. v. In- 
diana Public Serv. Commn., 300 Fed. 
190; 198. 


“Depreciation” see 18 C. J. p 784. 


32. Missouri, etc., R. Co. v. Reyn- 
olds, (Tex. Civ. A.) 115 SW 340, 343. 


33. In re Oxford Ben. Bldg., etc., 
Soc., 35 Ch. D. 502, 510. 


34. Webster New Int. D. 
“Actually” see 1 C. J. p 1186. 


State or sovereignty ;5” 
REAL PARTY IN INTEREST.*® 


See Du- |. 


REALIZE—REAM 


Phras- 


depreciation,” ?® 


REALTY. A brief term for real property;*! also 
for anything which partakes of the nature of real 
property ;*? and, as in the case of the terms “real es- 
tate’43 and “real property,”4* the context and the 
subject matter must be considered in determining 
whether the particular property is or is not realty.*° 

REALTY REVENUE INSURANCE.‘*° 
surance contract,*? said to bea. species of guaranty 
insurance,*® whereunder assured is guaranteed a cer. 
tain revenue or income from lands and tenements.*® 


An in- 


REAL VALUE.°*° 
REAM. To enlarge or diress out as a hole;°* to 


territory.°® 


widen the opening of a hole.® 


Reaming machine is a heavy, cumbersome device, 
which reams or enlarges bolt holes already drilled.** 


35. Lancaster v. Vaughan, 33 B. 
C. 440, 441; Borderick v. McKay, 40 
eat iby 363, 13 OntWN 46, 39 DomLR 
OSs 


36. “Out of realm” see Out § 3. 


87. See Carr v. Lewis Coal Co., 96 
Mo. 149, 156, 8 SW 907, 9 AmSR 328 
(where, in reference to the words, 
“for it is presumed that legal pro- 
ceedings, during their continuance, 
are publicly known throughout the 
‘realm’” [Adams Equity p 157], it 
was said: “By this term realm is 
meant the ‘state’ or ‘sovereignty’ 
where the property is, as is explained 
in a note by the writer just cited’’). 


[a] Departing the realm as an act 
of bankruptcy in England has been 
held not impossible to a natural born 
subject, who is not domiciled in 
England. William v. Nunn, 1 Taunt. 
270, 272, 278, 127 Reprint 837. 


38. Reg. v. Keyn, 2 Ex. D. 63, 197. 


[a] Some confusion arises from 
term “realm” being used in more 
than one sense.—Sometimes it is 
used, as in the statute of Richard II, 
to mean the land of England, and the 
internal sea within it; sometimes as 
meaning whatever the sovereignty of 
the crown of England extended, or 
was supposed to extend, over. Reg. 
v. Keyn, 2 Ex. D. 63, 


39. See Pleading §§ 19, 69, 70. 
40. See Property §§ 19-31. 


§ 41. Black L. D. See also Property 
10. 

[a] Means “land.”’—State Vv. 
Louisville, ete., R. Co., 139 Tenn. 406, 
201 SW 738. See also Property § 23. 


42. Black L. D. 

“Real estate” see ante. 

43. See Real § 9. 

44. See Property §§ 19-31. 


45. Milwaukee Land Co. v. Poe, 27 
F, (2d) 625; Hammond v. Carthage 
Sulphite Pulp, ete., Co., 8 F. (2d) 35; 
In re Brinn, 262 Fed. 527; Gratz v. 
McKee, 258 Fed. 335, 169 CCA 3851; 
Munson v. Wade, 174 Ark. 880, 298 
SW 25; ° Chicago Land, etc., Co. wv. 
Dorris, 139° Ark.-333, —213 “S'W -759* 
Dennis’ App., 72 Conn. 369, 44 A 545; 
Smith v. Alexander, 168 Ga. 382, 148 
SE 98; Shirling v. Security. Loan, 
etc., Co., 167 Ga, 489, 145 SE 840; 
Ponder v. Mutual Ben. L. Ins. Co., 
165 Ga. 366, 140 SE 761; Bagley v. 
Columbus Southern R. Co., 98 Ga. 626, 
25 SE 638, 58 AMSR 325, 34 LRA 286; 
Williams v. Mitchem, 25 Ga, A. 138, 
102 SE 870; Bingham y. Haines, 25 
Ga. A. 136, 102 SHE 870; Wilgus v. 
Com., 9 Bush (Ky.) 556; Straus. v. 
New Orleans, 166 La. 1035, 118 S 125; 
Roderick v. Sanborn, 106 Me. 1/59; 76 
A. 268, 264, 30 LRANS 1189, 20 Ann 
Cas 469; Portland v. New England 
Tel., etc., Co., 103 Me. 240, 68 A 1040; 


Monroe Water Co. v. Frenchtown, 98 
Mich. 431, 57 NW 268; R. M. Cobban 
Realty Co. v. Donlan, 51 Mont. 58, 149 
P 484; Nenzel v. Rochester Silver 
Corp., 49 Nev. 352, 259 P 632; Ocean 
Grove Camp Meeting Assoc. Vv. 
Reeves, af. N. J. L. 334, 75 A 782 [aft 
80) Nets, 464, 79 A 1119]; Peo. v. 
Board of Assessors, 39 NS Ya Sh ear 
len v. Oscar G. Murray R. Employees’ 
Ben. Fund, 112 Misc. 156, 182 NYS 
369; Neponsit Realty Co. v. Judge, 
106 Mise. 445, 176 NYS 133; Peo. v. 
State Bd. of Tax Comrs., 99 Misc. 532, 
166 NYS 62; Mahoney v. Simms, 86 
Mise. 484, 148 NYS 1069; Ross v. 
Short Creek Coal’ Co; iL Oh. St. 599, 


159 NE 583; 

L831; Lola e 5 LRANS1916C 251, 

AnnCas1918A 226; Badgett v. Lones, 

154 Tenn. 476, 290 SW 12; Childers 

v. Wm. H. Coleman Co., 122 Tenn. 109, 

118 SW_ 1018, 1021; South Nashville 
87 Tenn. 406, 


St. R. Co. v. Morrow, 


11 SW 348, 2 LRA 853; Memphis 
Gaslight Co. v. State, 6 Coldw. 
(Tenn.) 310, 98 AmD 452; Hager v. 


Stakes, 116 Tex. 453, 
Honaker vy. 


294 SW 835; 
Guffey Petroleum Co., 


(Tex. Civ. A.) 294 SW 259; Ferguson 
v. Steen, (Tex. Civ. A.) 293 SW 318; 
Humble’ Oil? ete:, Cort.ve Andrews, 
(Tex. Civ. A) 285 ‘SW 894; Shaller v. 


Allen, (Tex. Civ. A.) 278 SW 873; 
Sibley v. Pickens, (Tex. Civ. A.) 273 
SW 897; Burney v. Burney, (Tex. 
Civ, A.) 261 SW 182; Hynson v. Gulf 
Production. Co.,. (Tex, /Giv. > A232 
SW 873; Marnett Oil, < ete, “Cony: 
Munsey, (Tex. Civ. A.) 232 SW 867; 
Beckman v. Brickley, 144 Wash. 558. 
258 P 488; Re agen Pace, Tel. 
Co.,. 34 CanLJ 789 


46. See also Rent Insurance post. 
47. See Insurance 32 C. J. p 950. 


48. See State v. Hogan, 8 N. D. 
301, 78 NW‘11051, 73 AmSR 759, 45 
LRA 166. 


Seq also Guaranty Insurance 28 C. 
Dion abe 


49. State v. Hogan, 8 N. D. 301, 
306, 78 NW 1051, 43 ‘AmSR 759, 45 
LRA 166. 


50. See Real § 18. 


51. Webster New Int. a a [quot 
Western Well Works, Inc. Califor- 
nia Farms Co., 60 Cal. A. 749, 214 P 
491, 493]; Clark v. Blue Licks Springs 
Co., 184 Ky. 827, 218 SW 222, 225, 5 
ALR 234, 


[a] “Ream out.”—Western Well 
Works, Inc. v. California Farms Co., 
60 Cal, A, 749, 214 P 491, 493, 


52. Webster New Int. D. [quot 
Clarke v. Blue Licks Springs Co., 184 
Ky. 827, 213 SW 222, 225,5 ALR 234). 


53. American Car, ete, 
aRaeniens 183 Fed. 114, a Dalai 108° fore 
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REAPPOINTMENT—REASONABLE 


REAPPOINTMENT. A term that implies an ap- 
pointment in the first place.*+ 


REAPPRAISEMENT.®® 


REAR. Not a technical term to be applied with 
mathematical precision.*® 


As a noun, the back, or hindmost part; that which 


is behind or last in order.57 Phrases: “In the 
-rear,”°’ “the rear of the said lot.’’>® 
As an adjective, at or near the rear.*° Phrases: 


“Building in rear of a tenement or dwelling-house,”’®? 
“year brakeman,’’®? “rear building.”*®* 


REARGUMENT.** A term that may refer to 
’ proceedings in a court other than the supreme court.®® 


REARRANGEMENT.*® An arrangement again 
or anew,°* and, strictly speaking, not a revision, or 
establishment of something new.°§ | 


REARREST.®® 
REASON.’° 


meaning.*! 
As a noun”? it has been defined as meaning a fac- 


A term which has many shades of 
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ulty of the mind by which it distinguishes truth from 
falsehood, good from evil, and which-enables the 
possessor to deduce inferences from facts or from 
propositions.’® Itis sometimes used as synonymous 
with “ground.”7* Phrases: “Any other reason,”?® 
“any reason,’™® “by reason of,”77 “sood reason to 
believe,”*® “if for any reason,’”’?® “mere glimmering 
of reason,”®° “reason of the law,”'+ “reason to be- 
lieve,”’? “reason to doubt,”** “reason to know,’’’* 
“special reason,”®°> “valid ‘and sufficient reason ;??8¢ 
also, “good and lawful reasons,’’§* “if for any special 
reasons,”28 “reasons for appeal, 89 “reasons for dis- 
missal,”9° 
As a verb, to think in logical forms.°* 


REASONABLE. [§ 1] A. In General.°? A> 
neric term difficult of adequate definition;®* a rela- 
tive term,®* having many shades of meaning,®® the 
particular shade to be determined according to the 
context and circumstances of the case.°® The term 
has been variously defined-as meaning according to 
sound reason or dictates of reason; conformable or 
agreeable to, or governed by, reason; appropriate, 
equitable, fit, fitting, honest, impartial, just, proper, 


ge- 


54. Black v. Duquesne Borough 
School Dist., 239 Pa. 96, 86 A 703, 706. 
See Lyons v. Rosenstock, 48 Philip- 
pine 861. 


“Appointment” see 4 C. J. p 1404. 
55. Of property see Customs Du- 


ties §§ 132-141; Homesteads § 433; 
Landlord and Tenant § 1183; Mort- 
gages § 1811; Taxation [87 Cyc 
1582]. 
“Appraisement” see 4 C. J. p 1408. 
56. Hinds v. Hinsdale, 80 N. H. 
346, 348, 116 A 635. 
57. Webster New Int. D. 
Pe ca Read v. Clarke, 109 Mass. 82, 
[a] “In the rear” of certain prem- 


ises may, under sufficient identifying 
circumstances, apply to a lot extend- 


ing partly in the rear of adipining 
premises, although alone such de- 


scription of a lot so situated would 
lack certainty. Read v. Clarke, 109 
Mass. 82, 83. 


[b] “Used with reference to a 
building . {rear], is not limit- 
ed in its application to the space be- 
tween the extended side lines of the 
structure, but is to be construed by 
taking into consideration all the cir- 
cumstances of the case.” Hinds v. 
Hinsdale, 80 N. H. 346, 348, 116 A 


635, 

59. Heeeping Vv. _Ayling, 126 Mass. 
404, 40 

60, ate v. Eggleston, 41 Nebr. 
- 860, 861, 60 NE 98. 

61. In re Tenement House _ In- 


spection, 17 Pa. Co. 191, 192. 


62. Erb v. Eggleston, 41 Nebr. 860, 
861, 60 NW 98 (construed as mean- 
ing “brakeman posted at or near the 
rear of the train’’). 


63. In re Tenement House Inspec- 
tion, 17 Pa. Co. 191, 192 (distinguish- 
ing “building in rear of a tenement 
or dwelling-house’’). , 

64. See Rehearing [34 Cyc 1033]. 

“Argument” see 5 C. J. p 280. 


65. Et. Morgan Reservoir, etc., Co. 
v. Putnam Ditch Co., 79 Colo. 606, 247 


P 452, 458 (construing Comp. L. § 
aie 1.) is 

66. “Arrangement” see 5 C. J. p 
3873. 

67. Webster New int. VD. 


[a] “Rearrangement of 
ways.”’—Chicago, etc., R. Co. 
RaCommn. AS Was: 
606 [1923] §§ 
subd 5). 


68. Loring v. Young, 
349, 1382 NE 65, 


high- 
v. State 
364, 204 NW 
84.05, 195.19 


239 Mass. 


[a] “Rearrangement of the Con- 
stitution.”—Loring v. Young, 239 
Mass, 349, 132 NE 65 (St. [1916] ¢ 


98;*° St. [1920] ¢ 86). 

69. See Arrest §§ 76-80, 253-257; 
Bai 8.89.00 ho Onl FoR OL Oe 

70. See also Memory 4 C. J. p 631. 


71. Grogan vy. Brownwood, (Tex. 
Civ. A.) 214 SW 5382, 538. 

72. Dethronement of reason see 
Insane Persons 32 C. J. p 580. 

Reasons for knowledge or recol- 
lection see Witnesses [40 Cyc 2443, 
2519]. 

73. Webster D. [quot Black L, D.]. 


74. See Ground § 2. See also Car- 
tery Ul Sl Cust. Al -64) 


75. See Any 3 C. J. p 248 text and 
note 49. 

76. See Any 3 C. J. p 242 text and 
note 25. 


77. See By 9 C. J. p 1110 text and 
note 94, 

78. See Believe 7 C. J. p 1038 text 
and note 43; Good 28 C. J. p 719 note 
28. : 

[a] Not equivalent to “probable 
cause.”—Meddaugh v. Williams, 48 
Mich. 172, 174, 12 NW 34 [foll De 
Long v. Briggs, 47 Mich. 624, 625, 11 
NW 412]. 


79. See If 31 C. J. p 238 text and 
note 78. 
80. See Mere 40 C. J. p 649 text 


and note 86. 


81. State v. Becker, 289 Mo. 660, 
233 SW 641. 


“Law” see 36 C. J. p 957. 


82. In re Shepard, 51 Cal. A. 49, 
195 P 1077; Miller v. Miller, 8 Johns. 
GEN 4, 153s 06 ot Miller v. Mil- 
ler, 8 Johns. (GNRYE)) hae Lloyd v. 
Wallach, 20 Austr. CG. L. R. 299. 

[a] Not equivalent to “reasonable 
belief.,.— Howard y. State, 110 Ala. 
92, 95, 20 S 365. 

83. Peagler v. State, 110 Ala. 11, 
13, 20 S 363. 


[a Not equivalent of “reasonable 
doubt” in the mind of a jury. ‘‘There 
may be a reason to doubt, which does 
not justify a reasonable doubt or the 
inference of probable innocence.” 
aT Sie v. State, 110 Ala. 11, 13, 20 


“Doubt” see 19 C. J. p 447. 


84. .Moulton v. Phillips, 
218, 223, 14 AmR 663. 


10 GReaes 


85. Van-Felson vy. Boudreau, (Que.) 
18 RevdeJur 216. 
86. Judd v. McKeon, 38 Austr. C. 


Leese -s80r 3815 
doe See Good 28 C. J. p 717 note 


88. See If 31 C. J. p 238 text aid 
note 79. 


89. Horine v. Wende, 29 App. (D. 
C.) 415, 422 (in a patent appeal). 


90. Underwood v. County School 
Comrs., 103 Md. 181, 68 A 221, 223; 
Sieger v. Knox, 160 Minn. 185, 199 
NW 5738. See also Appeal and Error 
§§ 2379-2399; Dismissal and Nonsuit 
§§ 84-123. 


91. Webster New Int. D. 


[a] “Reasoning powers.’”—Peo. v. 
Baterna, 49 Philippine 996, 998. 


$2. “Reasonably” see ie 


93. Co-operant Tel. Se 
Clair, 168 Fed. 645, 647, oa cca 109; 
Rexroth v. Holloway, 45 Ind. A. 36, 
90 NE 87, 88; Peo. v. Butts, 121 ‘App. 
Div. 226, 227, 105 NYS 677; Bonnett 
Vv. Valiier, 136 Wis. 193, 116 NW 885, 
17 LRANS 486, 128 AmSR 1061, 


94. In re Nice, 123 Fed. 987, 988; 
Brunswick, ete., Water ,.Dist. v. 
Maine Water Co., 99 Me. 371, 379, 59 
A 587; Zaloom v. Ganim, 72 Misc. 
86, 129. NYS. 86, 87. 


95. Grogan v. Brownwood, 
Civ. A.) 214 SW 5382, 538. 


96. In re Consolidated Distribu- 
tors, 298 Fed. 859, 862; Sussex Land, 
etc; ‘Coury: Midwest Refining Co., 294 
Fed. 597, 608, 34 ALR 249; Detroit, 
ete; RR: Co. v. Michigan R. Commn., 
203 Fed. 864, 870; Co-operant Tel. Co. 
v. St. Clair, 168 Fed. 645, 647, 94 CCA 
109; Barringer v. St. Louis, ete, R. 
73 Ark. 548, 85 SW _ 94, 95, 87 
Ematrudo v. Gordon, 100 
3, 168, 123 A 14; Hayward v. 
Plant, « O04, LUO AS 841 345 
Rexroth Vi Holloway, 45 Ind. A. 36, 
90 NE 87; Connecticut Mut. L. Ins. 


(Tex. 


eee ene ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number, 


1182 [52 C.J.] 


rational, or sensible;®7 also, as meaning natural,®® 
ordinary or usual;®® not excessive, immoderate,’ op- 
unjust,? or contrary to common right.* 
Compared with and distinguished from “best,’’® 
“expedient,’’® “extreme,” “rational,”® and “tolera- 


7 2 
pressive, 


ble.”® 


Applied to a person, having the faculty of reason.° 
As applied to legislative measures, within proper 


Co. v. Com., 133 Mass. 161, 163; Berg- 
lund v. American Multigraph Sales 
Co., 135 Minn. 67, 160 NW 191, 193; 
Scherman v. Stern, 93 N. J. Eq. 626, 
117 A 631, 6383; Peo. -v. Onondaga 


County, 164 App. Div. 89, 149 NYS 
572, 573; Elvira Realty Co. v. Brace- 
girdle, 115 Mise. 197, 187 NYS 518; 


Cauet v. Smith, 86 Misc. 99, 149 NYS 


101; Zaloom vy. Ganim, 72 Misc. 36, 
129 NYS 85, 87; Peo. v. Levy, 24 
Mise. 469, 470, 53 NYS 693; Ander- 


son v. South Carolina, etes PR /CO., 
SHS Cat, 169061 “SB11.096; aState cv. 
Churchill, 52 Wash. 210, 222, 100 P 
309; Bonnett v. Vallier, 136 Wis. 193, 
116 NW 885, 888, 128 AmSR 1061, 17 
LRANS 486; State v. Chittenden, 127 
Wis. 468, 107 NW 500, 517; Allen v. 
Murphy, 23 Ont. L. 467, 474, 2 OntWN 
877, 18 OntWR 572. See Brunswick, 
etc., Water Dist. v. Maine Water Co., 
99° Mes 371, 379, 59 Aw537 “What is 
reasonable depends upon many vary- 
ing circumstances’). See also cases 
infra notes 97-12. 


[a] “Sometimes the question of 
right and wrong, justice and fairness, 
may be considered in determining 
whether a particular thing is reason- 
able.” Grogan v. Brownwood, (Tex. 
Civ. A.) 214 SW 532, 538. 


[b] With reference to claims for 
services in behalf of poor persons, in 
24 Gen. St. 626, the word means “rea- 
sonable in fact,’ not merely within 
the discretion of the county over- 
seers. Pottawatomie County v. Mor- 
rall, 19 Kan. 141, 144. 


97. Sweet v. Rechel, 159 U. S. 380, 
400, 16 SCt 43, 40 L. ed. 188; Thomp- 
son v. Beacon Valley Rubber Co., 56 
Conn. 493, 498, 16 A 554; Stone v. 
Stevens, 12 Conn. 219, 30 AmD 611; 
Rhinehart v. Schuyler, 7 Ill. 473; 
Jones v. Angell, 95 Ind. 376, 382; 
State v. Vandersluis, 42 Minn. 129, 
131, 43 NW 789, 6 LRA 119; State v. 
Coulter, (Mo.) 204 SW 5, 6; State v. 
Trosper, 41 Mont. 442, 109 P 858, 859; 
Long Branch Commn. vv. Tintern 
Manor Water Co., 70 N. J. Eq. 71, 62 
A 474, 478; McCarty v. Natural Car- 
pbonic Gas Co LSoa Nee 40) Sl aNE 
549. 553,13 LRANS 465, 12 AnnCas 
$40; Péo. yv. Butts, 121 App. Div. 
226, 22%, L05 NYS 677; Peo. v. Rosen- 
berg, 59 Misc. 342, 112 NYS 316, 318; 
Campanario v. State, 17 Oh. Cir. Ct. N. 
S. 388; Wheeling, etc., R. Co. v. Toledo 
Py CLer OOP LA yOh ACiIre (Cty Nie sauseds 

* 33 Oh. Cir. Ct. 303; Byers v. Shelton, 
(Tex. Civ. A.) 282 SW 635, 638; Hous- 
ton, etc., R. Co. v. Everett, (Tex. Civ. 
A.) 86 SW 17, 18; Gustie v. State, 44 
Tex Cr, 272; -70 ;SwWatol:” State vr 


Churchill, 52 Wash. 210, 100 P 309, 
ore Osgood v. Nelson, L. R. 5 H. L. 
636. 


“Fit” see 26 C. J. p 646, 
“Fitting” see 26 C. J. p 646. 
“Honest” see 30 C. J. p 457. 
“Impartial” see 31 C. J. p 253. 
“Just” see 35 C. J. p 431. 
“Proper” see 50 C. J. p 721. 
“Rational” see ante. 


98. Matter of Leonard, 118 Misc. 
598, 193 NYS 916, 918; The Argentino, 
1B} ES ID pa alma ees 


“Natural” see 45 C. J. p 392. 
99. Black L. D.; Junction City 


Se eee 
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REASONABLE. 


“eC, So Ge oy 
' > > f a 


‘T§§ 1-2 


limits, fit and appropriate to the end in view;** hav- 
ing in view public poliey.'? 
[§ 2] B. Reasonable Time. 
ible’* term, which cannot be defined by any pre- 
seribed ruless and the meaning of which in a par- 


A relative!® and flex- 


ticular case depends on the context and attendant 


circumstances,?® and not upon mere opinion or ex- 


Lumber Co. v. Sharp, 92 Ark. 538, 123] 236 Mich. 460, 210 NW 492, 494, 47 


SW 372; Goodwyn v. Central of Geor- 
gia R. Co., 2 Ga. A. 470, 58 SE 688; 
Illinois Cent. R. Co. v. Noble, 143 
Tll. 578, 32 NE 684; Rexroth v. Hol- 
loway, 45 Ind. A. 36, 90 NE 87, 88; 
State v. Coulter, (Mo.) 204 SW 55 
Cauet v.. Smith, 86 Misc. 99, 149 NYS 
101, 103; Martin v. Fletcher, MOR: 
408, 149 P 895, 896; Taylor v. Ballard, 
24 Wash. 191, 64 P 148; Read v. 
Morse, 34 Wis. 315. 


“Ordinary” see 46 C. J. p 1132. 


1. Matter of Leonard, 118 Misc. 
598, 193 NYS 916; Anderson v. South 
Carolina, etc., R. Covast aS. Cet ae: 
61 SE 1096. 


“Excessive” see 23 C. J. p 181. 
“Immoderate” see 31 C. J. p 251. 


2. Minot v. Winthrop, 162 Mass. 
113, 88 NE 512, 516, 26 LRA 259. 


“Qppressive”’ see 46 C. J. p 1121. 


3. Long Branch Commn. v. Tin- 
tern Manor Water Co., 70 N. J. Eq. 71, 
62 A 474, 478. 


4. Minot v. Winthrop, 162 Mass. 
113, 38 NE 512, 516, 26 LRA 259. 


“Common right” see 12 C. J. p 206. 


5. Bonnett v. Vallier, 136 Wis. 193, 
116 NW 885, 888, 128 AmSR 1061, 17 
LRANS 486. 


[a] Not necessarily best or only 
method, but one fairly appropriate, at 
least under all the circumstances, is 
suggested by the term as applied toa 
means to a legitimate end. Bonnett 
v. Vallier, 136 Wis. 198, 203, 110 NW 
885, 17 LRANS 486. 


“Best” see 7 C. J. p 1148. 


6. State v. Vandersluis, 42 Minn. 
129, 131, 43 NW 789, 6 LRA 119; Bon- 
nett v. Vallier, 136 Wis. 193, 203, 116 
NW 885, 17 LRANS 486. 


7. Anderson y. South Carolina, etc., 
R. Co., 81.8. C. 1, 6, 61 SE 1096: 


“Bxtreme” See .25 C.J. p Sel. 


8. Christian v. State, 46 Tex. -Cr, 
47, 79 SW 562. 


[a] Fear might be rational, and 
not reasonable. Christian v. State, 46 
Tex. Cr. 47, 79 SW 562, 563. 


“Rational” see ante. 


9. York v. ‘Everton, 121 Mo. A. 640, 
97 SW 604, 607. 


[a] Dictionaries not always re- 
liable.—In an instruction to the jury, 
“reasonable” was defined: ‘In a rea- 
sonable manner, consistent with rea- 
son, ina moderate degree, tolerably.” 
In the opinion on appeal it was sug- 
gested that the definition might be 
objectionable and said: ‘The defini- 
tion seems to have been taken from 
the dictionaries, which are not al- 
ways reliable when used in a court of 
law. It is true ‘tolerably’ is treated 
by such authors as synonymous with 
‘reasonable.’” But it is not always, 
if ever, so understood. As used by 
the people it does not mean ‘‘reasona- 
ble,’ but on the contrary indicates a 
different.con'dition or state. York v. 
vanes 121 Mo. A. 640, 647, 97 SW 


10.. Claussen v. State, 21 Bees 505, 
1337 EP 1055; 1056;135 P 802. 


“Reason” see ante. 
11. Parkes v. Judge Recorder’s Ct., 


ALR 1128; State v. Heffernan, 40 R 
I. 121,'100 "A 55, 58. See State v. Van- 
dersluis, 42 Minn. 129, 131, 48 NW 
789, 6 LRA 119 (where, in considering 
a legislative power to prescribe ‘“rea- 
sonable conditions’ it was said: 
“Whether they are reasonable,—that 
is, whether the legislature has gone 
beyond the proper limits of its power, 
—the courts must judge. By the term 
‘reasonable’ we do not mean expedient, 
nor do we mean that the conditions 
must be such as the court would im- 
pose. . They are to be deemed 
reasonable where, although perhaps 
not the wisest and best that might 
be adopted, they are fit and appropri- 
ate to the end in view, to wit, the pro- 
tection of the public, and are mani- 
festly adopted in good faith for that 
purpose’’). 


[a]. “The line between what is rea- 
sonable and what is not, marking the 
boundary of constitutional authority 
of the legislature is one often diffi- 
cult of ascertainment, rendering it 
very necessary, in all doubtful cases 
for the judiciary to defer to the wis- 
dom of the legislature.’’ Bonnett v. 
Vallier, 136 Wis. 193, 202, 116 NW 885, 
17 LRANS 486. 


12. .Sussex Land, etc., Co. v. Mid- 
west Refining Co., aet Fed. 597, 34 
ALR 249 Leve, C's: 


13. Kotsrean Renity Co. v. SteimkKe, 
215 Mo. A. 30, 263 SW 448; Neilsen v. 
Mayer, 85 NYS 1069, 1070. 


14. Powell v. Old Town, 
532, 81 A 1068, 1070; 
117 Miss. 676, 78 S 609. 


15. Hogan v. Tucker, 116 Ky. 918, 
77 SwW-197, 199, 25 KyL 1104 fauot 
Has he Ve Becraft, 1 Dana (Ky.) 

16. Illinois Cent. R. Co: 
ry Hill Coal Co., 238 U. S. 275, 35 SCt 
760, 762, 59 L. ed. 1306; Paine v. 
Central Vermont RiCox 118 U.S. 152, 


108 Me. 
Day v. Gibbs; 


v. Mulber- 


160, 6 SCt 1019, 30 L. ed. TOR Mor: 
Baniv. Ur Ss 113 U. §. 476, 477, 5 SCt 
588, 28 L. ed. 1044; Wiggins v. Burk- 
ham, 10 Wall. (U..S.) 129, 19 LL, ed: 
884s) “Tsraelivse Ue St Shipping Bad. 
Bmergency Fleet Corp., 23 EF. (2d) 
786; Kosolapov v. Mandell, 23 F. (2d) 


593; Dierks Lumber, etc., Conrve 
Brown, 19'F. (2d) 732; Dietrich v. U. 
Ss. Shipping Bad. Emergency Fleet 
Corp., 9 F. (2d) 733; In re Sternberg, 
300 Fed. 881; Russodania Co. v. Unit- 
ed Transp. Co., 281 Fed. 216; Litch- 
field First Nat. Bank v. Pipe, etc., Sup- 
ply Co., 273 Fed. 105; Norfolk Bank 
for Sav., ete. v. Whipple, 254 Fed. 195; 
In re Hellams, 223 Fed. 460; Sullivan 
v. Bllis, 219 Fed. 694, 135 "CCA 366; 
Allegheny Valley Brick Co. v. Cc. W. 
Raymond Co., 219 Fed. 477, 185 CCA 
189; Cincinnati R. Supply Co. v. Hart- 
lieb, 214 Fed. 177, 130 CCA 625° Ins 
ternational Agricultural Corp. v. Stad- 
ler, 212 Fed. 378, 129 CCA 54; Salmon 

Helena Box Co., 147 Fed. 408, 410, 
17 CCA 586; Henderson vy. McFadden, 
112 Fed. 389, 50 CCA 304; erp 
Transp. Co. v. Philadelphia, etc., Co., 
77 Fed. 919, 924, 23 CCA 564, 35 "LRA 
623; Southern’ R. Co. v. Carnegie 
Steel Co., 76 Fed. 492, 497, 22 CCA 289; 
Doe v. Waterloo Min. Co., 70 Fed. 
455, 460, 17 CCA 190; Cocker v. Frank- 
lin Hemp, (ikers Mfg. Cos 6 han as: 
No. 2,982, 3 Sumn. 530; The D. M. 


—— 


i 
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pectation 317 something more than “directly.”8 
has been variously defined as meaning as soon as cir- 


French, 7 F. Cas. No. 3,938, 1 Lowell 
43, 44; Ex p. Woodwa urd Tron Cog Le 
Ala. 111, 99 S 649; McCleskey v. How- 
ell Cotton Co., 147 Ala. 573, 580, 42 S 
67; Alford v. Creagh, 7 Ala. A. 358, 
62 S 254; George iee McFadden Bros. 
Agency v. Keesee, 179 Ark. 510, 16 SW 
(2d) 994; Alphin v. Matthews, a by 5) 
Ark, 1020, 1- SW (2d) 79; Federal 
Land Bank v. Goodman, 173 Ark. 489, 
292 SW 659; Citizens’ ‘Bank Bldg. v. 
Wertheimer, 126 Ark. 38, 189 SW 361, 
AnnCas1917B 520; Bandy v. West- 
over, 200 Cal. 222)252 P 593; Smith v. 
Bratman, 174 ‘Cal. 518; 163) P 892; 
Smith v. Pelton Water Wheel Co., 151 
Cal. 394, 90 P 9834, 935; Luckhart v. 
Ogden, 30 Cal. 547, 5583 Stockton v. 
Ellingwood, 96 Cal. A. 708, 27b P 228; 
Giberson v. Fink, 28 Cal. A. 25, 151: P 
371; Samuels v. Larrimore, 1d. Cal.) A. 
337, 104 P 1001, 1002; McWilliams v. 
Garstin, 70 Colo. bee 197 P 246: Den- 
Wer wete., Jt, Co. ve Doyle, 58 Colo. 327, 
145 P 688, LRAi915D 113; Cassell v. 
Deisher, 39 Colo. 367, 89 P 773, 774; 
Patterson v. Hitchcock, 3 Colo. 533, 
540; Harris v. McPherson, 97 Conn. 
164, 115 A 723, 24 ALR 1530; Apstein 
v. Sprow, 91 ‘Conn. 421, 99 A 1045; 
Ely v. Bugbee, 90 Conn. 584, 98 A 121, 
LRA1916F 910; Hampton v. Miller, 78 
Conn. 267, 61 A. 952, 954; Nick v. 
State, 128 Ga. 573, 58 SE 48, 49; Sea- 
board Air-Line R. Co. v. Bradley, 125 
Ga. 198, 197, 54 SE 69, 114 AmSR 196; 


PLT cv. ‘Louisville, ete.) Ri Cox, 124 Ga. 


243, 52 SE 651, 3 LRANS 432; Walker 
Vie State, 118 Ga. 34, 44 SE 850; Bald- 
win Fertilizer Co. v, Cope, 110 Ga. 325, 
35 SE 316; Hoyle v. Southern Saw 
Works, 105 Ga. 123, 31SE 137; Wheel- 
er, etc., Mfg. Co. v. Irish American 
Bank, 105 Ga. 60, 31 SH 49; 
Tomlin vy. Thornton, 99 Ga. 585, 27 SE 
147; Augusta R. Co. v. Glover, 92 
Ga. 132, 138, 18 SE 406; Coleman v. 
Georgia Re; ete., Co., 84 Ga. 1, 10 SE 
498; St. Louis Electric Lamp Carry. 
Marshall, 78 Ga. 168, 1 SE 430; Bo- 
-denheimer Molasses Co. v. Edenfield, 
31 Ga. A. 640, 121 SE 862; Bistline v. 
Benting, 39 Ida. 534, 228 P 309; Shef- 
field v. Cleland, 19 Ida. 612, 115 P 20, 
21; Day- -Luellwitz Lumber Co. v. Ser- 
rell, 177 Ill. A. 30; Metropolitan L. 
Ins. Co. v. Frankel, 58 Ind. A. 1155103 
NE 501; Andrew v. Farmers’ Trust, 
etc., Bank, 206 Iowa 1368, 222 NW 553; 
Knauss v. Aleck, 202 Towa 91, 209 NW 
444; Ahrens v. Ahrens, 144 Towa 486, 
123 NW 164, 166, AnnCas1912A 1098; 
Kelley v. Hart-Parr Co., 137 Iowa 713, 
115 NW 490, 491; Moench v. Hower, 
137 Iowa 621, 115 NW 229, 230; Peo- 
ple’s State Bank v. Brown, 80 Kan. 
520, 103 P 102, Pee 23 LRANS 824; 
Atchison, etc., Co. v. Burlingame 
pi, 36 Kan, 628, aes 14 P 271, 59 AmR 
578; Hearne Vv. Fischer Lime, etc., 
Co., 220 Ky. 791, 295 SW 1012; Baker 
Vv. Valentine, 216 Ky. 801, 288 SW 
771; Thomas v. Com., 175 Ky. 38, 193 
sw 653; Frazee v. Pheenix Nat. Bank, 
161 Ky. 175, 170 SW 532; Jefferson 
Realty Co. v. Employers’ Liability As- 
sur, Corp., 149 Ky. 741, 149 SW_ 1011, 
1013; Lewis v. Louisville, ete., R. Co., 
Lab Ky. 361, 122 SW 184, 187. 25 LRA 
NS 938, 21 AnnCas 527; Hogan v. 
Tucker, 116 Ky. 918, 924, 77 SW 197, 
199, 25 KyL 1104 [quot Hoggins v. 
Becraft, 1 Dana (Ky‘) 28, 31]; Stubbs 
Vv. Imperial Oil, etc., Co., 164 La. 689, 
114 S 595; Woodley Vv. Hollingsworth, 
154 La. 686, 98 S 87; R. P. Hazzard 
Co. Vv. Maine Cent. R. Co., 121 Me. 
199, 116 A 258; Getchell v. Kirkby, 
113 Me. 91, 92 A 1007; Powell v. Old 
Town, 108 Me. 532, 81 A 1068, 1070: 
Hollis v. Libby, 101 Me. 302, 64 A 
v21, 624; Yates v. Goodwin, 96 Me. 90, 
51 A 804, 805; Hill v. Hobart, 16 Me. 
164, 168; United Fruit Co. v. New 
York, ete., Transp. Co., 104 Md. 567, 
65 A’ 415, 419, 8 LRANS 240, 10 Ann 


REASONABLE 


It 


Cas 437; North Ave. Land Co. v. Bal- 
timore, 102 Md. 475, 63 A 115, 118; 
Coates’ v. Sangston, 5 Md. 121; Ply- 


mouth County Trust Co. v. Scanlan, 
227 Mass. 71, 116 NE 468; Campbell 
Vv. Whoriskey, 170 Mass. 63. 67, 48 NE 
1070; Howe v. Taggart, 133 Mass. 
284; White v. Wadhams, 204 Mich. 
381, 170 NW 60; Gridley v. Globe To- 
bacco Co., 71 Mich. 528, 533, 39 NW 
754; Bowen v. Detroit City fate Si 01% 
54 Mich. 496, 501, 20 NW 559, 52 AmR 
822; Calkins v. Chandler, 36 Mich, 
320, 24 AmR 593; Gr ‘ant vy. Mer- 
chants’, ete., Bank, 35 Mich. 515; Bol- 
ton v. Riddle, 35 Mich, 13 Youmans 
v. Heartt, 34 Mich? 397; Druse v. 
Wheeler, 36 Mich. 189; Abell v. Mun- 
son, 18’ Mich. 306, 100 AmD 166; 
Stange v. Wilson, 17 Mich. 342; By- 
ram vy. Gordon, 11 Mich. Bole Clark 
v. Mowyer, 5 Mich. 462, 472; Davis 
v. Godart, 147 Minn. 362, 180 NW 239; 
Anderson v. Fielding, 93 Minn. 42, 99 
NW 357, 358, 104 AmSR 665; Roberts 
Vv. Mazep»a Mill Co., 30 Minn. 413, 415, 
15 NW 680; Hibernia Bank, ete., Co. 
v. Beech, 117 Miss. 668, 78 iS} 609; 
Hughes v. McHwen, 112 Miss. 35, 72 8 
848, LRA1917B 1048; Moss v. King, 
212 Mo. 578, 111 SW 589, 591; Bishop 
Vv. O’Connell, 56 Mo. 158; McNew Vv. 
Booth, 42 Mo. 189; Bryant v. Saling, 
4 Mo. 522; Smith v. Smith, (Mo. A.) 
193 SW 894: Turner y. Springfield, 
117 Mo. A. 418, 93 SW 867, 868; Herf, 
etc., Chemical CONG. Lackawanna 
Line, 100 Mo. A. 164, 78 SW 346, 350; 
Metropolitan Land Co. v. Manning, 98 
Mo. A. 248, 71 SW 696, 699; Ran- 
dolph y. Frick, 57 Mo. A. 400, 407; 
Putnam v. Putnam, (Mont.) 282 Pp 
855; Pue v. Bushnell, 72 Mont. 265, 
233, P1124 Henderson v. Daniels, 62 
Mont. 363, 205 P 964; Colfax County 
v. Butler County, 83 Nebr. 803, 120 
INW 444, 446; Hdmisten v. Henry Her: 
polsheimer Co., 66 Nebr. 94, 92 NW 
138, 59 LRA 934; Sterling ‘Mte. Co 
v. Hough, 49 Nebr. 618, 621, 68 NW 
1019; Emery v. Dana, 76 No Eh 483, 
84 A 976, 978; Hoit v. Stratton Mills, 
54 N. H. 119; Morse v. Bellows, 7 N. 
HH. 549, 566, 28 AmD 372; Hill Sav., 
etc., Club v. Baronowitz, (N. 4). rea, 
97 A 28; Force v. Dutcher, LS Nadi. 
Eq. 401; Davy v. MeNeill, 31 N. M. 
7, 240 Pp 482; Commercial "Nat. Bank 
v. Zimmerman, 185 N. Y. 210, 77 NE 
1020, 1021; Sulsberger, etc., Co. v. 
Cramer, 170 App, Div. 114, 155 NYS 
775; Madden v. Gaston, 137 App. Div. 
294, 121 NYS 951, 953; Dehoust v. 
Lewis, 128 App. Div. 131, 112 NYS 559, 
560; German-American Bank v. Mills, 
99 App. Div. 312, 91 NYS 142, 143; 
Hartman Coal Co. v. William J. Howe 
Co., 129 Misc. 762, 222 NYS 584; Sil- 
berman v. Engel, 125 Misc. 816, 211 
NYS 584; Kaufmann vy. Levy, 102 
Mise. 689, 169 NYS 454; Zaloom v. 
Ganim, 72 Misc. 36, 38, 129 NYS 85, 
87 [quot Cyel; Ford v. Erde, 50 Misc. 
665, 99 NYS 487, 488; Boessneck v. 
Taylor, 46 Misc. 63, 91 NYS 360, 361; 
Bowen v. Young, 37 Mise. 547, 75 
NYS 1027; Hesse v. Gude Bros.-Kieffer 
Co., 170 NYS 211; In re Chambers, 155 
NYS 153; Neilsen v. Mayer, 85 NYS 
1069; Stone v. Atlantic Coast Line 
R. Co., 144 N. ©. 220, 56 SH! 932; 935; 
Alexander v. Atlantic Coast Line R. 
Co., 144 N. C. 98, 56 SE 697;  Wads- 
worth v. Concord, 133 N. C. 587, 45 SH 
948, 952; Keller-Kohn Co, v. Little, 
127 -Okl. 44, 259) .P 643" -State v. 
Brown, 92 Okl. 137, 218 P 816; State 
v. Drumright, 88 Okl. 244, 212 P 991; 
Leadbetter v. Price, 102 Or. 159, 199 
P 633, 202 P 104, 17 ALR 218; Mat- 
lock v. Scheuerman, 5l. Or; 49, Gay MEY 
823, 826, 17 LRANS 747; McGregor 
Vv. Oregon R,, sete: 1.€o.¢ 50 Or. 527, 93 
P 465, 470, 14 LRANS 668; Seaweard 
v. Pacific Livestock Co., 49) Or. 157,..88 
P 968, 965; Abbot v. Oregon R. Co., 
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cumstances will permit;1® as soon as convenient ;?° 
as soon as [one] conveniently can;?1 so much time 


46 Or. 549, 80 P 1012, 1014, 114 AmSR 
885, 1 LRANS Soba 7 AnnCas 961; 
Goltra v. Penland, 45 Or. 254, 77 Pp 
rere 132; Bodek v. Avrach, 297 Pa. 
225, 146 "A 546; Tinius Olsen Testing 
Mach, Co. v. Wolf Coy) 297t Paetos: 
146 A 541; Collins v. Phillips, 236 
Pa. 386, 84 A 854, 856; Morgan v. 
McKee, 77 Pa. 228; Perkins v. Kir- 
by, 35 R. I. 84, 85 A 648; Eager Vv. 
Underwood, (Tex. Civ. A.) 5 SW p2e x 
1033; Sovereign Camp W. O. W. 
Boden, (Tex. Civ. A.) 286 SW 330; 
Lumbermen’s Reciprocal Assoc. v. 
Warren, (Tex. Civ. A.) 272 SW 826; 
Simmons v. Western Indemn. Co., 
(Tex, Civ. A.) 210 SW 713; Panhandle, 
etc., R. Co. v. Crawford, (Tex. Civ. A.) 
198 SW 1079; J. W. Crowdus Drug 
Co. Vv; Nichols, (Tex. Civ. A.) 194 SW 
484; Gulf, etc., R. Co. v. Bogy, (Tex. 
Civ.’A.) 178 SW 577; Galveston, etc., 
R. Co. v. Galveston, (Tex. bay A.) 
155 SW 273;—Houston, ete., R. Co. v. 
Roberts, 50 Tex. Civ. A. 69, 109 SW 
982; Smart v. Panther, 42 Tex. Civ. 
A. 262, 95 SW 679, 681; Vansickle 
Vv. State, 80 Tex. Cr. 101, 188 SW 1006; 
Rouleau _v. Continental L. Ins., etc., 
Co., 45 Utah 234, 144 P 1096, 1099 [cit 
Cyé]; Dennis v. Stoughton, 55 Vt. pay hs IS 
376; Brown v. Thomas, 120 Va. 763, 
92 SE 977; McFadden yv. Allen-Nelson 
Mill Co., 150 Wash. 249, 272 P 714; 
Smith Sand, ete., Co. v. Corbin, 81 
Wash. 494, 142 P 1163; Mann v. Proy- 
ident L.,.etc., Co., 42 Wash. 581, 85 
P 56, 58; Postel v. Seattle, 41 Wash. 
432, 83 P 1025, 1026; Hawley v. Ken- 
oyer, 1 “Wash. T° 609, 611; “State v- 
Levand, 37 Wyo. 372, 262 P 24, 263 P 
623; Hick v. Raymond, [1893] A. C 
22, 36, 37; Taylor v. Great Northern 
Re Cos, Th, (Ra ies Pigs sweeten 
New Zealand Shipping Co., Ltd., 4 Ex. 
D. 165; Toms v. Wilson, 4 Beene 
455, 116 HCL 455, 122 Reprint 529; 
Hales v. London, ete., R:.Co., 4 Bae s 
66, 116 ECL 66, 122 Reprint 384; 
Brighty v. Norton, 3 B. & S. 305, 113 
ECL 305, 122 Reprint 116; Atwood v. 
Emery; 1 C. Bi NoSs 110; 872 hCler10; 
140 Reprint 45; Rex v. Ingrey, 64 J. 
P. 106; Briddon v. Great Northern 
RR. Co., 28 f. Js bxen® bits indealaive 
Brown, ce DR. Leno 9 Reprint 1033; 
Carvill v. Schofield, 9 Can. S. C. 
Bennett v. Newcombe, (Bs) it 
DomLR 87, 24 WestLR 59; Johnson 
v. Dunn, 11 Bi C.9372; Patterson,-ete:, 
Co. v. Delorme, 7 Man. 594; Wright 
v. Bentley, 46 N. S. 534, 11 DomLR 
515; Harris Abattoir Co. v. Maybee, 
31°--Ont. Li. 4538;° 456, 5 Ont Wii 9986; 
20 DomLR 651; Bank of British North 
America v. Haslip, 30 Ont. L. 299. = 
OntWN 684, 25 OntWR 622, 19 DomLR 


576; Adamson v. Yeager, 10 Ont. A. 
477, 493; Maxwell v. Scarfe, 18 Ont. 
529; Oldfield v. Dickson, 18 Ont. 188; 


Reg. v. Riendeau, (Que.) 3 CanCr 
Cas 293; Desautel v. Tellier, (Que.) 
30 RevLegNS 20; Smith v. Clink, 3 
Terr. L. 229. 


17. Cocker v, Franklin Hemp, etc., 
pe Co. bBo Cas. No.2)932),3 sumn- 


18. Sentenne v. Kelly, 59 Hun 512, 
515, 13. NYS 529; Lewis v. Hojer, 16 
NYS b34, 5363 ‘Duncan v. Topham, 
Siew: 235, 230, 65 ECL 225, 137 Re- 
print 495 (was so construed in a con- 
tract to purchase goods to be put on 
board a ship directly). 

“Directly” see 18 C. J. p 1045. 

19. Lund v: St. Paul, ete., R. Co. 
31 Wash. 286, 292, 71 P 1032, 96 AmSR 
906, 61 LRA 506. 

20. Neilsen v. Mayer, 85 NYS 1069, 
1070; Murry v. Smith, 8 N. C. 41. 

21. Stone v. Atlantic Coast Line 
R. Co., 144 N. C. 220, 56 SH 932, 934; 
Claus-Shear Co. v. EH. Lee Hardware 
House, 140 N. C. 552, 538 SH 433, 434, 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 
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as is necessary under the circumstances, convenient- 
ly to do what should be done;?? such length of time 
as may fairly, and properly, and reasonably be al- 
lowed or required, having regard to the nature of 
the act or duty and to the attending circumstances ;*° 
such promptitude as the situation of the parties and 
the circumstanees of the case will allow;?* such time 
as a prudent man could exercise or employ in or about 
such time as is necessary con- 
veniently to do what should be done;?* such time 
as may be supposed to have been contemplated ;?7 
that time which, as rational men, the parties to a 
contract ought to have understood each other to have 
in mind;?8 that time which preserves to each party. 
the rights and advantages he possesses, and protects 
each party from losses that he ought not to suffer ;?° 
the time which persons of ordinary care and prudence 
take to do a certain thing;°° what was reasonable 


his own affairs ;?° 


time under the circumstances.?? 
When it begins to run. 


Reasonable time will not 
begin to run until some one interested in the matter 


REASONABLE 


Leb, oe 


calls for something to be done respecting it.*? 


435, 6 AnnCas 243 [quot Murry v. 
Smith, 8 N. C. 41, 42]. 


22. Citizens’ Bank Bldg. v. Wert- 
heimer, 126 Ark. 38, 189 SW 361, Ann 
Cas1917B 520; Chapman vy. Dennison 
Paper Mfg. Co., 77 Me. 205, 211; Saun- 
ders v. Curtis, 75 Me. 493, 496; Bowen 
v. Detroit City R. Co., 54 Mich, 496, 
501, 20 NW 559, 52 AmR 822; Pue vy. 
Bushnell, 72 Mont. 265, 233 P 124; 
Henderson vy. Daniels, 62 Mont. 363, 
205 P 964; Colfax County v. Butler 
County, 83 Nebr. 803, 120 NW 444, 
446; Zaloom v. Ganim, 72 Misc. 36, 129 
NYS 85, 87; Wells Law & F. p 136 § 
9221. [quot Hinds v. Kellogg, 13 NYS 


23. Houston, etc., R. Co. v. Rob- 
erts, (Tex. Civ. A.) 109 SW 982, 983. 


24. Russodania Co. v. United 
Transp. Co., 281 Fed. 216; Frech v. 
Lewis, 218 Pa. 141, 144, 67 A 45, 120 
AmSR 864, 11 LRANS 948, 11 AnnCas 


25. Glassey v. Sligo Furnace Co., 
120 Mo. A. 24, 96 SW 310, 312 


26. Saunders v. Curtis, 75 Me. 493, 
495; Howe vy. Huntington, % Me. 350, 
356. : 


Qe eaaucan Packing Cot ive Ji.e'Ls 
Polk Co., 99 SW 929, 930, 30 KyL 
979; Robinson Clay Product Co. v. 
American Locomotive Co., 56 Misc. 
589, (107 “NYS)'69,° 71. 


28. Moxley v. Moxley, 
(Ky.) 309, 311. 

29. Citizens’ Bank Bldg. v. Werth- 
eimer, 126 Ark. 38, 189 SW 361, Ann 
Cas1917E 520; Scannell v. American 
Soda Fountain Co., 161 Mo. 606, 621, 
61 SW 889. 


30. Alphin v. Matthews, 
1020, 1 SW (2d) 79: Citizens’ Bank 
Bldg. v. Wertheimer, 126 Ark. 38, 
189 SW 361, AnnCasl1917H 520; At- 
lantie: City R. Co. v. Kiefer, -75"N.: J. 
L. 54, 57, 66 A 9380, 932; Sovereign 
Camp W. O. W. v. Boden, (Tex. Civ. 
A.) 300,. 331 “quot Cyc]; 
Imhoff y. Chicago, etc., R. Co., 20 Wis. 
344, , 


2 Mete. 


175 Ark. 


31. Citizens’ Bank Bldg. v. Wert- 
heimer, 126 Ark. 38, 189 SW 361, Ann 
Cas1917E 520; Kotsrean Realty Co. 
v. Steimke, 215 Mo. A. ‘30, 263 SW 
448: Foley v. Emerald, ete., Brewing 
Co., 61 N. J. L. 428, 430, 39 A 650; 
Shear v. Healy, 121 Misc. 218, 200 NYS 
770 [cit Cyc]; Postlethwaite v. Free- 
land, 5 App. Cas. 559, 


32. American Window Glass Co. v 
Indiana Natural Gas, etc., Co., 37 Ind. 


A. 439, 76 NE 1006, 1008; Graham v. 
Van Diemen’s Land ‘Cos 11 Exch. 101, 
30 HEngL&Eq 579, 
[quot Cameron v- Wells, 30 Vt. 633]. 


[a] Removal of goods from depot. 
—The period of “reasonable time” for 
the removal of goods begins when the 
consignee knows, or in the exercise of 
reasonable diligence should know, 
that they have arrived. Lewis v. Lou- 
isville, etc., R. Co., 135 Ky. 361, 122 
Ss) 184, 188, 25 LRANS 938, 21 
AnnCas 527. 


st The Argentino, 13 P. D. 191, 


34 Anderson v. South Carolina, 
ete; Ri Co.) SES. Cie 1, 6) 61sSHi L096; 
Chiverton v. HKde, [i921] Qik B+ 80s 


35. Levering v. Union Transp., etc., 
Co., 42 Mo. 88, 95, 97 AmD 320; Mc- 
Carty v. Natural Carbonic Gas Co., 189 
N. Y. 40, 54, 81 NE 549, 13 LRANS 
465; Warn v. Bickford, 9 Price 48, 51, 
147 Reprint 15. 


86. State v. Associated Press, 159 
Mo. 410, 422, 60 SW 91, 81 AmSR 368, 
61 LRA 151. 


37. Butler County v. Gardner, 96 
SW 582, 583, 29 KyL 922 [cit Center 
v. Breathitt County, 90 SW 1054, 28 
ave 1003]. 

38. Atchison, etc., R. Co. v. Raa 
71 Okl. 167, 176 P 393, 11 ALR 99 


39. Ellerbe v. Ellerbe, 17 S. C. at 
328, 335, 40 AmD 623. 


40. Grooms v. State, 83 Fla. 547, 
92S 1538, 154. 


41. In re Arkansas R. Rates, 163 
Fed. 141; State v. Central Vermont 
Rs: Coy} 8 Vt. 463, 71 A 194, 196, 130 
AmSR 1065. 

42. Sweet v. Rechel, 159 U. S. 
400, 16 oe 43, 40 L. ed. 188; 
son, etc., 


380, 
Atchi- 
Co. v. State, 71 Okl. 167, 
176 P 393, ot ALR 992. 


43. pave v. State, (Okl. Cr.) 261 P 
232, 284. See also Searches and Sei- 
zures [38 Cyc 1268]. 


44. Norman v. State, 10 Ga. A. 802, 
74 SE 428; Austin v. State, 6 Ga. A. 
211, 64 SE 670. 


45. Ematrudo v. Gordon, 100 Conn. 
168,168, 123 A 14, 


46. Sager v. Risk, 190 Iowa 207, 
180 NW 299, 13 ALR 1393 


47. Cousineau y. Mhakeron Tract., 
etce., Co., 145 Mich. 314, 108 NW 720, 
722. See also Negligence §§ 50-85. 

48. Schnorenberg vy. U. S., 23 FE. 
(2d) 38; McCall v. Alexander, 84 S. 
C. 187, 65 SE 1021; Hicks v. Faulkner, 


[§ 3] C. Other Phrases. 
ble,”33 “reasonable accommodations,”** “reasonable 
“reasonable 
amount,”*7 “reasonable and adequate,”’®® “reasonable 
and competent support,”?® “reasonable and credita- 
ble,”*° “reasonable and equal terms, facilities, and 
accommodations,”*! “reasonable and just,”*? “rea- 
sonable and lawful seareh and seizure,”** “reasonable 
and moral certainty,”*+ “reasonable and necessary, 
“reasonable and necessary family expenses,”*® “‘rea- 
sonable and ordinary care,’’** “reasonable and proba- 
ble cause,”*8 “reasonable and probable damage,”*® 
“reasonable and probable ground of suspicion, 
“reasonable and proper,”°! “reasonable and propor- 
tionate to the injury,”®? 
consideration given at the time,”®? “reasonable and 
well-grounded _ belief,’’>4 
fees,”°* “reasonable belief,”>® “reasonable bidder,” 
“reasonable care, 
gence,”>® “reasonable care and prudenee,’’®° 
sonable care and skill,”®! “reasonable care or skill”? 


‘suished.—State v. Layman, 


1936 


agreement, “reasonable 


45 


2950 


“reasonable and sufficient 


“reasonable attorney’s 


758 “reasonable care and dili- 


“reg- 


8 Q. B. D. 167, 171; Webber v.. Mc- 
Leod, 16 Ont. 609, ae McGill v. Wal- 


156 Reprint 761 ton, 15 Ont. 389, 


doubt” distin- 


22 Ida. 


[a] “Reasonable 
33%, 125 P1042! 
Prosecution §§ 26-58; Probable Cause 
50 C. J. p 420 and cross references 
thereunder. 


49. Chicago, ete., R. Co. v. Bow- 
man, 122 Ill. 595, 606, 13 NE 814. See 
also Damages §§ 75-85. ; 

50. Russo v. Nae 221 Mo, A. 292, 
298, 3 SW (2d) 266. 


51. Parkes v. Judge Recorder’s Ct., 
236 Mich. 460, 210 NW 492; Mostyn 
v. Lancaster, 23 Ch. D. 583, 619. 

52. Osmond v. Campbell, [1905] 2 
Ki; Busb2) 856. 

53. Australasia Bank vy. Hall, 4 


Austr. -C. L. R. 1514, 1549. 


54 Wells v. Terr., 14 Okl. 436, 78 
Papaay FSO: 

bo; 
tors, Inc., 298 Fed. 859; In re Gold- 
ville Mfg. Co., 123 Fed. 579, 584; Sain 
v. Bogle, 122 Ark. 14, 182 SW 5155 
Merchants’ F. Ins. Co. v. McAdams, 88 
Ark. 550, 115 SW 175, 178; Porter v. 
Knight, 63 Iowa 365, 372, 19 NW 282; 
Missouri River, etc., Co. v. Shirley, 20 
Kan. 660, 662; Kentucky Nat. Bank Vv. 
Stone, 93 Ky. 623, 626, 20 SW 1040, 14 
KyL 645; Fidelity Ins., etc., Co.'s 
App., 108 Pa. 339, 343; Jensen v. Lich- 
tenstein, 45 Utah 320, 145 P 1086. See 
rit Pat areas and Client § 331; Costs 

56. State v. antec, 
240, 222.5100, P 


57. aaa Vv. yEnEGET 152 We: (OR 
738, 68 SH 225, 227. 
58. See Care § 2. 
ments §§ 57-60; 


52 Wash. 


See also Bail- 
L Master and Servant 
§§ 442, 581; Negligence §§ 50-85. 


59. Rice v. Brook, 20 Fed. 611, qe 
Douthitt v. Louisville, ete., R, Co., ‘2 36 
Ga. 351, 71 SE 470; Georgia R., etc., 
Conawe Gilleland, 138 Ga. 621, 66 SE 944, 
948; Phippin v. Missouri Pac. R. Co., 
196 Mo. 321, 983 SW 410, 413; Houston, 
etc., R. Co. v. Everett, (Tex. Civ. A.) 
. serie 17, 18. See also Negligence §§ 


60. Buck v. People’s St. R., 
Co., 46 Mo. A. 555, 567. 
ligence §§ 50-85. 


61. Askridge v. Noble, 114 Ga. 949, 
957, 41 SE 78; ee v. Hall, «> 
Allen, (Mass.) 268, 


62. Cunningham y. ae supra, 


CLGER 
See also Neg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Natural and reasona- — 


See also Malicious © 


In re Consolidated Distribu-. 


‘ 
, 


ANS 


ie ~ 
4 


“reasonable 


ble cause or excuse,’’®® 


“reasonable competition,’ 


cash market value,’’®$ 
cause,’®* “reasonable cause for delay, 
“reasonable cause to be- | es,”?7® 
lieve,”®? “reasonable cause to suspect,’’®® “reasona- 
ble certainty,”®® “reasonable charge, 
charges of selling,”’*! “reasonable compensation, 
“reasonable 


REASONABLE 


“reasonable 
765 “yeasona- 


81 
ger, 


"70 “reasonable 


97 2 


conclu- | ble distance,”’7 


sion,”’* “reasonable cannection,”*> “reasonable con- 


63. Byers v. Shelton, (Tex. Civ. A.) 
282 SW 6385, 637. 

64 Schnorenberg v. U. S., 23 F. 
(2d) 38; U. S. v. One Bag Paradise, 
ete., Feathers, 256 Fed. 301, 167 CCA 
473; U.S. v. One Sorrel Horse, 27 F. 
Cas. No. 15,9538, 22 Vt. 655; Brown v. 
Yielding, 206 Ala. 504. 90 S 499; Mur- 
phy v. ‘Murray, 74 Cal. A. 726, 241 P 
938; State v. Autheman, 47 ida. 328, 
274 P 805, 62 ALR 195; Fells’ Case, 
226 Mass. 380, 115 NE 430; Nolker v. 
Nolker, (Mo.) 257 SW 798; Craig v. 
Sharp, (Mo. A.) 219 SW 95; Cote v. 
Gillette, (Mo. A.) 186 SW 5388; State 
v. Hill County Eighth Judicial Dist. 
€t., 82 Mont. 515, 268 P 501; Eshbach 
v. Eshbach, 23 Pa. 3438, 345; Butler 
v. Butler, 1 Pars. Eq. Cas. (Pa.) 329, 
336; Butler vy. Butler, 1 AmLJNS 388, 
4 PaLJR 284; Donahue v. R. A. Sher- 
man’s Sons Co., 39 R. I. 373, 98 A 109, 
LRA1917A 76; Williams v. Godfrey, 
1 Heisk. (Tenn.) 299, 300; State v. 
Baltes, 183 Wis. 545, 198 NW _ 282; 
Goetz v. Zeif, 181 Wis. 628, 195 NW 
$74; Hillman v. London, ete., R. Co., 
[1920] 1 K. B. 284; Luckie v. Merry, 
£1915), 3 K. B83, 8 BRC 928; Potter 
v. Welch, [1914] 3 K. B. 1020; Moore 
v. Naval Colliery Co., Ltd., [1912] 1 
K. B. 28; Elke v. Hart-Dyke, [1910] 
ers 06 

[a] “Probable cause’ synonymous. 
+Stacey v. Emery, 97 U. S. 642, 646, 
24 L. ed. 1035; U.S. v. 83 Sacks of 
Wool, etc., 147 Fed. 747, 749; U.S. 
v. One Sorrel Horse, 27 F.° Cas. No. 
Pe O5S eas 2eoV ty G55, 657s) ni Hicks: v. 
Brantley, 102 Ga. 264, 269, 29 SE 459; 
Miller Bank vy. Richmon, 68 Nebr. 731, 
94 NW 998, 999; McCall v. Alexander, 
84S. C. 187, 65 SE 1021, 1022. ‘“Prob- 
able cause” see 50 C. J. p 421 and 
cross references thereunder. 

[b] “Reasonable excuse” synony- 
amous.—Eshbach v. Eshbach, 23 Pa. 
343, 345; Oldroyd v. Oldroyd, [1896] 
P. 175, 182. ‘‘Reasonable excuse” see 
infra text and note 90. 


65. Soyer v. Johnson, 96 L. J. K. B. 


1011; Drewett v. Britannic Assur. Co., 
diSmeloet. Rep. N.S: 512. 

66. Rex v. Archdall, 41 Austr. C. 
@, R. 128, 140. 


67. Grant vy. Monmouth First Nat. 
Bank, 97 U. S. 80, 81, 24 L. ed. 971; 
In re Kiein Moffett Co., 28 F. (2a) 
§23; Miller y. Martin, 17 F. (2d) 291; 
Boone v. Merchants’, ete., Bank, 285 


Fed.. 183; City Nat. Bank v. Slocum, 
272 Fed. 11; Smith v. Powers, 255 
Fed. 582; Bassett v. Evans, 253 Fed. 


532; Clifford v. Morrill, 230 Fed. 190; 
Beall v. Bank of Bowden, 219. Fed. 
816; Stern v. Paper, 183 Fed. 228, 
234; Pratt v. Columbia Bank, 157 Fed. 
137, 189; Caldwell v. Standard Oil Co. ns 
(Ala.) 124 § 512; Union Indem. Co. v. 
Webster, 218 Ala. 468, 118 S 794; Peo- 
ple’s Bank v. McAleer, 204 Ala. 101, 
85 S 413; Columbus Third Nat. Bank 
v. Poe, 5 Ga. A. 113, 62 SE 826, 829; 
State v. Layman, 22 Ida. 387, 125 P 
1042, 1048; Capital Nat. Bank v. Wil- 
kerson, 36 Ind. A. 550, 76 NE 258, 261, 
‘262; Stevenson v. Milliken, etc., Co., 
‘99 Me. 320, 59 A 472, 475; Morey v. 
Milliken, 86 Me. 464, 475, 39 A 102; 
King v. Storer, 75 Me. 62, 63; Under- 
wood v. Winslow, 231 Mass. 595, 121 
NE 524; Rubenstein v. Lottow, 223 
Mass. 227, 111 NE 973; Putnam v. 
U. S. Trust Co., 223 Mass. 199, 111 NE 
969; Carroll v. Hayward, 124 Mass. 
2120, 122; Daniels v. Zumbrota Bank, 


35 Minn. 351, 29 NW 165; Daniels v 
Palmer, 35 Minn. 347, 351, 29 NW 162; 
Gnichtel v. Hightstown First Nat. 
Bank, (N. J. Ch.) 57 A 508, 509; Star- 
buck v. Gebo, 48 Misc. 333, 96 NYS 
781, 788; Maysville First-Bank v. 
Alexander, 49 Okl. 418, 153 P 646; 
Walker v. Tenison Bros. Saddlery Co., 
(Tex. Civ. A.) 94 SW 166, 168. 


[a] “Reasonable cause for believ- 
ing a thing as a fact has always been 
defined as such grounds of belief as 
would warrant a cautious man in the 
conclusion that it is true.” Brown v. 
Yielding, 206 Ala. 504, 505, 90 S 499. 


[b] “Reasonable cause to suspect” 
distinguished from “reasonable cause 
to believe.”—Grant v. Monmouth 
¥Wirst Nat. Bank, 97/0... S.-80,2.81,- 24 
L. ed. 971 [cit Morey vy. Milliken, 86 
Me. 464, 475, 30 A 102; King v. Storer, 
75 Me. 62, 63]. 


68. Columbus Third Nat. Bank v. 
Poe, 5 Ga. A. 113, 62 SE 826, 829; Un- 
derwood vy. Winslow, 231 Mass. 595, 
121 NH 524. 


69. Thomas Coke Litt. p 288 [quot 
Hollingsworth v. Holshousen, 17 Tex. 
41, 44]; Johnson v. Connecticut Co., 
85 Conn. 438, 83 A 530, 581; Minder v. 
State, 123 Ga, 772, 174-397 Sm 285: 
Norman v. State, 10 Ga. A. 8062, 74 SH 
428; Austin v. State, 6 Ga. A. 211, 64 
SE 670; King v. Neller, 228 Mich. 15, 
199 NW 674; Kann v. Wausau Abra- 
sives Co., 81 N. H. 535, 129 A 374; 
Wilkinson v. Dunbar, 149 N. C. 20, 62 
SE 748, 750; McCrosson v. Philadel- 
phia Rapid Transit Co., 283 Pa. 492, 
129 A..568% St. Louis, ete, RR. Co, v. 
Burns, 71° Tex. 479,°481, 9° SW “467; 
Holt v. King County School Dist. No. 
71, 102 Wash. 442, 173 P 335. See Cer- 
taintwals Cid. et. 

{a] “Absolute certainty” distin- 
Seat v. Shaw, 49 N. C. 440, 


[b] “Free from reasonable doubt” 
synonymous.—State v. Shaw, 49 N. 
G.. 440; 4437 St.plouis; ete. Re. (Co. tv: 
Burns, 71 Tex. 479, 481, 9 SW 467. 

[c] “Moral certainty” synony- 
mous.—St. Louis, etc., R. Co. v. Burns, 
71 Tex. 479, 481, 9 SW 467. 

[d] “Reasonable probability” (1) 
distinguished. Johnson y. Connecti- 
cut,Co., 85 Conn, 1438,783 A. 530,631. 
(2) Synonymous. Wilkinson vy. Dun- 
bar, 149 N. C. 20, 62 SE 748, 750. 


fe] “Reasonable certainty” in ex- 
perts means that they must state as 
their professional opinion that the 
result in question most probably came 
from the cause alleged. McCrosson vy. 
Philadelphia Rapid Transit Co., 283 
Pa. 492, 129 A 568. 

70. Long Branch Commn. v. Tin- 
tern Manor Water Co., 70 N. J. Eq. 71, 
62 A 474, 478; Brymer v. Butler Wa- 
ter Co., 479 Pa. 231, 36 A 249, 36 LRA 


260 

71. Hill v. Pannifer, [1904] 1 K. 
Bas LL 8135 

72. Morgan Engineering Co. 


Cache River Drain. Dist., 115 Ark. 437, 
172 SW 1020; Montezuma County v. 
Montezuma Water, ete. nConpo us Colo. 
166, 89 P 794, 796; Hayward v. Plant, 
98 Conn. 374, 119 A 341, 345; McCall 
v. Walter, 71 Ga. 287; Rodgers v. 
Hamilton, 49 Ga. 604; Parker v. Ir- 
win, 47 Ga. 405, 412: Chapman v. A. 
H. Averiil Mach, Co., 28 Ida. 121, 152 
P 573; Larkiu v. Chicago; etc:, R. Co.. 
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trol,”7® “reasonable conveniences and facilities,’’** 
bby ¢ bl NTSB 66. a - 
reasonable costs, reasonable costs and expens- 
“reasonable creature,’’’°® 
“reasonable 
patch,”’*® “reasonable diligence,”’’* “reasonable dili- 
gence and eare,”®® “reasonable dispatch,”*®® “reasona- 


“reasonable dan- 


782 “reasonable des- 


delay, 


“reasonable doubt,”** “reasonable 


118 Iowa 652, 654, 92 NW 891; Nor- 
cross v. Cambridge, 166 Mass. 508, 
511, 518, 44 NE 615, 33 LRA 843; Sop- 
er v. Bilder, 87 N. J. Eq. 564, 100 A 
858; Campbell v. Woodworth, 24 N. 
Y. 304, 306; Whelen’s App., 108 Pa. 
162, 197, 200, 1 A 88; Special Bank 
Comrs. v. Franklin Inst. for Sav., 11 
R. I. 557, 560; Maury v. McDonald, 
55 Tex. Civ. A. 50, 118 SW 812, 817; 
Quigg v. Monroe County, 134 Wis. 122, 
113 NW 728, 725. 


[a] “Reasonable compensation” is 
such as will fairly compensate when 
the character, effectiveness, and abil- 
ity entering into the service are con- 
sidered. Powell v. Foster, 71 Vt. 160, 
164, 44 A 96. 


73... Citizens” Jaight, ete; Com.yv. 
ee Light, etc., Co., 171 Fed. 


74. Houston East, ete. R. 
pa lel (Tex. Civ. A.) 378 sw 258, 


75. Seattle v. Gervasi, 144 Wash, 
429, 258 P 328. 


76. American Bridge Co. v. Glen- 
more Distilleries Co., 107 SW 279, 283, 
32 KyL 873. 


77. American Brake Shoe, etce., Co. 
v. New York R. Co., 293 Fed. 612, "625. 


78. Woods v. Barling: 71 Vt. 348, 
353, 43 A 750; Chadwick v. Batchel- 
der, 46 Vt. 724, 728; Fullam vy. Ives, 37 
Vt. 659, 660. 


79. Peo. v. Onondaga County, 164 
App. Div, 89, 149 NYS 572, 573. 


80. State v. Jones, 1 Miss. 83, 85 (a 
human being, including idiot, lunatic; 
or unborn child, or slave). 

_ [a] “Reasonable creature in be- 
ing.”—Morgan v. State, 148 Tenn. 417, 
256 SW 433. 


81. Byers v. Terr., 1 Okl. Cr. 677, 
100 P 261, (267, 108°P 53225 Allenvn: 
State, 24 Tex, /A. 216, 225, 6 SW 187. 


[a] ‘ ‘Real’ danger” distinguished. 
a pe v. State, 24 Tex, A. 216, 225, 


82. In re Nice, 123 Fed. 987, 988. 


83. Parsons v. Chicago, ete., R. Co., 
(Mo. A.) 300 SW 324 


84. See Diligente 18" Ci rds, pi 1040 
text and note 58 et seq. 


85. Western Union Tel. Co. v. Gil- 
liland, 61 Tex. Civ. A. 185, 130 SW 
ao 215. See also Negligence §§ 50- 


86. Wheldon vy. Cornett, 4 Nebr. 
(Unoff.) 421, 94 NW 626, 627; Carr v. 
Long Island R. Co., 102 Misc. 672, 169 
NYS 569. 


87. West Hartford v. Hartford 
Water Comrs., 68 Conn. 323, 334, 36 A 
786; Fisher v. ‘O’Brien, 99 Kan. 621, 162 
Pe 317, LRA1917F 610. 


[a] Water commissioners’ of a 
city, required by statute to furnish 
water to inhabitants of a town living 
“within a reasonable distance from 
the line of main pipes,”’ by furnishing 
water for over eight years to all in- 
habitants of the town who complied 
with certain conditions, have put a 
construction on the term “reasonable 
distance” and cannot thereafter limit 
its meaning to a narrower construc- 
tion. West Hartford v. Hartford Wa- 
a Comrs., 68 Conn. 3238, 334, 36 A 


88. Tanner vy. Hinson, 155 Ga. 838, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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effort,”®® “reasonable excuse,”?° 
pense,”°? “ 
cilities,’’?> 
ness,’’°? 


“reasonable fear,”?® 


sonable ground to suspect,’ 
“reasonable hypothesis,’’® 


118 SE 680, 682; Tidwell v. Garrick, 
149 Ga. 290, 99 SE 872; Adkins v. 
Flagg, 147 Ga. 136, 98 SE 92; Becker 
v. Donaldson, 138 Ga. 634, 75 SE 1122; 
Warren v. Gay, 123 Ga. 243, 51 SE 
302, 303; Dwight v. Jones, 115 Ga. 744, 
42 SE 48; Beall v. Clark, 71 Ga. 818; 
Schnell v. Toomer, 56 Ga. 168; Dur- 
ham v. Holeman, 30 Ga. 619; Printup 
v. Mitchell, 17 Ga. 558, 68 AmD 258; 
Bruegger v. Cartier, 29 N. D. 575, 151 
NW 34, 35; Racine v. Canadian Nat. 
R. Co., (Alta.) [1923] 2 DomLR 572, 
575, [1923] 1 WestWkly 1439 [dism 
app [1923] 1 DomLR 924]; U.S. Ex- 
press Co. v. Donohoe, 14 Ont. 3338, 356. 


[a] “What is a reasonable doubt? 
Is it not a doubt resting in the mind 
of a, reasonable man, a doubt of a 
reasoning mind, a doubt of the rea- 
son? If it is, then the reason has 
not been convinced, and the fact has 
not been proven.” U.S. Express Co. 
v. Donohoe, 14 Ont. 3338, 356 (per 
Rose, J.). 


In criminal cases see Criminal Law 
§§ 2395-2412. 


89. Hayes v. Clark, 95 Conn. 510, 
111 A 781; Springett v. Colerick, 67 
Mich. 362, 369, 34 NW 6838; Clonts v. 
Laclede Gas Light Co., 144 Mo. A. 582, 
129 SW 2388, 240. 


90. Thomas v. Hughes, [1929] 1 K. 


B. 226; Anderson, Ltd. v. Daniel, 
{1924] 1 K. B. 138; Rednall v. Beam- 
ish, 135 L. T. Rep. N. S. 155; Lever v. 


McArthur, 9 B. C. 417; Curle v. Bran- 
don, 15 Man. 122, 1 WestLR 176; Wal- 
lace ‘v. Windsor, 36 Ont. L. 62, 28 
DomLR 655,.9 OntWN 466; Egan v. 
Saltfleet Tp., 29 Ont. L. 116, 4 OntWN 
1384; Gower v. Glen Woolen Mills, 
Ltd., 28 Ont. L. 193,012) DomLR 394: 
Young v. Bruce Tp., 24 Ont. L. 546, 
20 OntWR 87; Anderson v. Toronto, 
15 Ont. L. 643, 11 OntWR 337; Morri- 
son v. Toronto, 12 Ont. L. 333; O’Con- 
nor v. Hamilton, 10 Ont. L. 529, 6 Ont 
WR 227 [allowing app 8 Ont. ion 391, 
3 OntWR 918]; Armstrong v. Canada 
Atlantic R. Co., 4 Ont. L. 560, 1 Ont 
WR 612; Bulmer v. Brumwell, 13 Ont. 
A. 411. 


[a] Synonymous with “reasonable 
cause.”’—Synge v. Synge, [1900] P. 
180, 193. ‘‘Reasonable cause” see su- 
pra text and note 64. 


91. Phelen vy. Granite Bituminous 
Pav. Co., 115 Mo. A. 4238, 91 SW 440, 
444, 


92. Wdelhoff v. Horner-Miller Mfg. 
Co., 86 Md. 595, 614, 39 A 314; Ex p. 
White, 14 Q. B. D. 600. 

[a] In law of negligence ‘“reason- 
able expectation” is an expectation 
that some such disaster as that un- 
der investigation will occur “on the 
long run’ from a series of such neg- 
ligences as those with which defend- 
ant is charged. Wharton Negl. §§ 77, 
78 [quot Sea v. Denver, etce.,, R 
Co., 9 Colo, 333, 338, 12 P-219]. 


93. Ross v. St. Louis, ete., R. Co., 
185 Mo. A. 154, 170 SwW 920. 

94. In re Clanton, 171 Cal. 381, 153 
P 459; Cape Breton County v. McKay, 
18 Can. S.C. 639, 648 [aff 21 N. S. 492]. 


“reasonable exer- 
tion,’’®! “reasonable expectation,’’®? “reasonable ex- 
reasonable expenses,”°* “reasonable fa- 
“reasonable 
“reasonable ground [or grounds],’°® “rea- 
sonable ground for belief,”’®® “reasonable ground to 
apprehend,”! “reasonable ground to believe, 
“reasonable hours,’’* 
“reasonable 
“reasonable inference,’’’ “reasonable inquiry, 
sonable inspection,’’® “reasonable knowledge,”?®° “rea- 


REASONABLE 
* 


of charges,’’# 
fit- 


22 neg 


im) tact,’® 
8 ‘reg. 


95; -St., Louis, ete., (R. ‘Co. vz State, 
85 Ark. 284, 107 SW 989, 991; Spillers 
& Bakers, Ltd. v. Great Western R, 
Coy; [L9 Th WKY BY 386) Reeayv. Rail- 
way Comrs., 22 Q. B. D. 642, 650. 


96. Paramore v. State, 161 Ga. 166, 
129 SE 772; Long v. State, 127 Ga. 
350, 352, 56 SE 444. See Roseboro v. 
State, 127 Ga. 826, 56 SE 991; Doyal 
v. State, 70 Ga. 134, 148. 


97. Garnett v. Phoenix Bridge Co., 
98 Fed. 192, 195. See Tuttle v. De- 
troit, ete:, R.°Co:,122-U., S: 189,- 7% SCt 
1166, 30 L. ed. 1114; Wabash R. Co. v. 
McDaniels, 107 U. S. 454, 2 SCt 932, 
27 L. ed. 605; Hough v. Texas, etc., 
By Co, 100M Ua Saeko Zou. Led. somes 
Reilly v. Campbell, 59 Fed. 990, 8 CCA 
438; Baulec v. New York, etc., R. Co., 
59 Ne" Ys 356, 2 AmR1 326; Litas yv; 
Bradford, etc., R. Co., 136 Pa. 618, 626, 
20 A 517, 20 AmSR 944; Geno v. Fall 
Hee oat Paper Co., 68 Vt. 568, 35 A 


98. Rodney v. Burton, 27 Del. 171, 
185, 86 A 826; Hovins v. Cincinnati, 
etc., R. Co., 107 SW 214, 216, 32 KyL 
786; McKeon v.:National Casualty 
Co., 216 Mo. A. 507, 270 SW 707; Fel- 
ler v. MecKillip, 109 Mo. A. 61, 81 SW 
641, 648; Whitwell v. Wright, 136 
App. Div. 246, 120 NYS 1065, 1069; 
Merriman v. Geach, [1913] 1 K. B. 37; 
Adams =v: Thrift, [1915] 2° Chi 28. 


99. State v. De Ford, 120 Or. 444, 
460, 250 P» 220. 


1. Matthews v. State, 108 Miss. 72,- 


74, 66 S 325. 


2. Rowsey v. Com., 116 Ky. 617, 76 
SW 409, 411, 25 KyL 841; Hovius v. 
Cincinnati, etc., R. Co., 107 SW 214, 
216, 32 KyL 786. 


8. Choctaw, ete., R. Co. v. Hickey, 
81 Ark. 579, 99 SW 839, 842; Hanser 
v. Bieber, 271 Mo. 326, 197 SW 68. 


4. Clawson v. Clayton, 33 Utah 266, 
93 P 729, 731. See also Bills and 
si § 465. 


Norman v. State, 10 Ga. A. 802, 
74 ran 428, 


6. Pottawatomie County v. Mor- 
rall, 19 Kan. 141, 


7 Houston Hast, ete, Ry Co, 
peceta ea (Tex. Civ. A.) 278 SW 258, 


8. Julian v. Daniel, 175 N. C, 549, 
95 SE 907; Savage v. Moore, 167 N. C. 
383, 88 SE 549; Joyner v. Harris, 157 
ING Cas 29by wile "SE 970, 9715 Furr Vv. 
Johnson, 140 N. C. 157, 52 SE 664, 665. 


9. Alabama, etc., R. Co. v. Foun- 
tain, 145 Miss. 515, 111 S 153; Hubb 
ee Co. v. Seattle, 117 Wash. 251, 


10. Bordeaux v. Bordeaux, 30 Mont. 
36, 75 P 524, 527. 


11. American Button-Hole, ete., 
Mach. Co. v. Gurnee, 44 Wis. 49, 62 
(a phrase to be construed as applica- 
ble to quantity or amount of credit, 
rather than length of credit). 

“Tine of credit” see Credit 37 C. J. 
p 1261. 


12. Overman Wheel Co. v. 


Griffin, 
67 Fed. 659, 662, 14 CCA 609; 


Hoard 


) 


sonable line of credit,”!1 “reasonable man,”*? “rea- — 
sonable market value,’’!* “reasonable maximum rates — 
“reasonable means,’’?® 
means of support,’’!® “reasonable medical . 
treatment,”!* “reasonable mind,”!® “reasonable mode 
of escape, ‘v3.9 “reasonable necessity, 720 “reasonable 
notice,”21 “reasonable number,”2? “reasonable oppor- 
tunity, 23 “reasonable orders;224 “reasonable or just 
return,”2> “reasonable or ordinary care, 
ble or probable cause,”?? “reasonable or probable 
ground of expectation,”2® “reasonable person, 


26 “neasona- 


2929 


State, 80 Ark. 87, 95 SW 1002, 1003; 


Beawant v. State, 105 Oh. St. 625, 138 


NE 876; 
705. 


[a] “Reasonable men” are those 
who think and reason intelligently. 
Patterson v. Nutter, 78 Me. 509, 513, 
7 A 273, 57 AmR 818. 


13. Shurtleff v. Marcus Land, etc., 
Co., 59 Cal. A. 520, 211 P 244; Kirstein 
v.. Bekins Van, etce.,,Co.,. 27, Gal. Av 
586, 150 P 999; Hubbell v. Des Moines, 
166 Iowa 581, 147 NW 908, AnnCas 
1916E 592; Haden v. Imperial Assur. 
Co., 197 Mo. A. 574, 198 SW 72; Byers 
v. Shelton, (Tex. Civ. A.) 282 SW 635, 
638; Sanders v. Pinney, 103 Wash. 
162, 174 P 471; Schacht v. Oriental 
Storage, etc., Co., 155 Wis. 121, 143 
NW 1058. 


tee ote es value” see Market §§ 17, 


State v. Cain, 20 W. Va. 679, 


14. Wellman v. Chicago, ete., R. 
Co., 88 Mich. 592, 625, 47 NW 489 [aff 
me S. 339, 12 SCt 400, 36 L. ed. 


15. Terre Haute, etc., Tract. Co. v. 
Stevenson, 189 Ind. 100, 123 NE 785; 
Wertheimer-Swarts Shoe Co. v. U. S. 
Casualty Co., 172 Mo. 135, 72 SW 635, 
639, 95 AmSR 500, 61 LRA 766. 


16. Kistler v. State, 190 Ind. 149, 
129 NE 625. 


17. Johnston v. A. C. White Lum- 
ber Co., 37 Ida. 617, 621, 217 P 979. 


18. Brewer v. Jacobs, 22 Fed. 217, 
a Ba v. Thompson, 17 S. C. Ha. 


[a] “Reasonable mind” is a sensi- 
ble one, fairly judicious in its action, 
and at least somewhat cautious in 
reaching its conclusions. Brewer y. 
Jacobs, 22 Fed. 217, 229. 
State, 


19. Clemmons v. 217 Ala. 


519, 520, 116 S 913. 


20. Haley v. Colcord, 59 N. H. 7, 8, 


47 AmR 176 (where, in defining “rea 
sonable necessity,” it was said to be 
“determined by the application of rea- 
son to the circumstances of the case, 
and not prescribed as an arbitrary, 
verbal formula’). 


21. See Notice § 23. 


a U. S. v. Thomas, 178 Fed. 602, 
23. The Largo Law, 15 Aspin. 104. 
24 Unterberger v. Wiley, 170 Ark. 

976, 281 SW 899. 


25, pene proven Conv. Thompson,. 
19°F... (2a) 5 


26. West pat ut Coal Co. v. Da- 
vis, 188 Ky. 667, 128 SW 1074, 1077. 
See also Negligence §§ 50-85 


£7. Exp: Vice, 5Cal?, A. 153, 89 P 


983, 985; State v. Layman, 22 Tda. 387, 
125 P 1042; In re Squires, 13 Ida. 624, 
92 P 754, 


aot Ex p. ‘White, 14 Q. B. D. 600, 


29. Billingsly v. Maas, 93 Wis. 176, 
180, 67 NW 49 (a term said to be 
synonymous with the words “ordi- 
narily cautious person’’), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“reasonable — 


“reasonable place,”?° “reasonable portion,”*! 


sonable possibility,’ 
“reasonable price,’”’?4 
“reasonable profit,’’?® 


ble prudence,”# 
“reasonable quantities, WS 


“reasonable refreshment,”4? 
tion,”*® “reasonable rent,”*® 


repair for ordinary  travel,”’® 


“reasonable precaution,”** 
“reasonable probability,”*®® 
“reasonable promptness,”?7 
“reasonable proof,’’?® “reasonable, proper, and equal 
facilities,”*°® “reasonable provoeation,”*® “reasona- 
“reasonable publie demand,’’!? 
“reasonable question,”*4 
“reasonable rate” or “rates,’* “reasonable rebate,’’4® 
“reasonable 
“reasonable repair,”®° 
“reasonable repair and improvement,”®! “reasonable 
“reasonable re- 


REASONABLE 


“rea- 


TONS | 


regula- 


straint,’’®* “reasonable reward,” 54 “reasonable right 


30. Klopp v. Chicago, etc., R. Co., 
142 Iowa 474, 119 NW 3738, 376; Tuck- 
er v. Colonial F. Ins. Co., 58 W. Va. 
30, 51 SE 86, 90. 


31. See Portion text and note 47. 


32. Bonner v. State, 107 Ala. 97, 
107, 18 S 226. See Sims v. State, 100 
Ala, 23, 14 S 560. 

33. P. & A. Dispatch, Ine. v. Mac- 
Dougall, (Ind. A.) 170 NE 551; Knott 
v. Dubuque, ete., R. Co., 84 Iowa 462, 
474, 51 NW 57 (a term said to’ be 
synonymous with “reasonable care’’). 
See also Negligence §§ 50-85. 

34. Munn v. Illinois, 94 U. S. 113, 
153, 24 L.. ed. 77; Sternes v. Sutter 
Butte Canal Co., 61 Cal. A. 737, 216 P 
66; Coleman v. Modern Miller Pub. 
Co., (Mo. A.) 213 SW 172; Acebal v. 
Levy, 10 Bing. 376, 383, 95 ECL 180, 
131 Reprint 949; Copeland- Chatter- 
Som COs elatd.. v2 Hatton, 10 Can. Exch. 
224. 

_“Price” see 49 C. J. p 1344, 


35. See Probability § 3. 


36. Brandenberg v. Addison, 221 


Ky. 442, 298 SW 1091. 

387. Tasker v. Crane Co., 55 Fed. 
449, 451 

38. Wilson Weve te Ne BRS Cos 
(Can.) 61 DomLR. 1, Fioai] 3 West 
Wkly 817. 

5 S. v. Interstate State 

Commn., “34 FE. (2d) 228, 231. 

40. State v. Heath, 221 Mo. 565, 


121 SW 149, 154; State v. McKenzie, 
177 Mo. 699, 76 Sw 1015, 1019; State 
vas Bulling, 105 Mo. 204, 225, 15 SW 
367, 16 SW 830; State v. Kotovsky, 
74 Mo. 247, 251; State v. Ellis, 74 
Mo. 207, 217. 

41. Grand Trunk R. Co. v. Ives, 
PAA ese £09, 4117, iz. oCt 679, 3621. 
ed. 485; Swift v. Sandy, 165 Fed. 622, 
623; Klutt v. Philadelphia, ete, R. 
Co., 142 Fed. 394, 396, 73 CCA 494, 
Hemingway v. Tllinois Cents BR. Co., 
114 Fed. 843, 52 CCA 477; Sommer v. 
Carbon Hill Coal Co., 89 Fed. 54, 59, 
32 CCA 156; White Swan Laundry 
Go. v. Wehrhan, 202 Ala. 87, 79 S 
479; Birmingham R., ete., Co. v. Wil- 
liams; 1258 Ala, 381,48 S$ 93, 96; 
Southern R. Co. v. McGowan, 149 Ala. 
440, 451, 43 S 378; Birmingham R., 
ete., Co. v. Jackson, 9 Ala. A. 588, 63 
Ss 782; Wainlin v. Budge, 56 Fla. 342, 
47 S 825, 832; Meng v. St. Louis, ete., 
nen Col, 1408 Mo. A. 553, 84 Sw 213, 
215; Johnson v. Boston, etc., Cons. 
Copper, ete., Min. 'Co., 16 Mont. 164, 
176, 40 P 298; Dickinson v. Gran- 
bery, 71 Okl. 9, 174 P 776; Sans Bois 
Waal Co. vz Janeway, 22 Okl. 425, 99 
P 158, 156; Oklahoma Gas, etc., Co. 
Vv. Lukert, 1G OK 397,84 BP 1076, 
1084; Knoxville Tract. Co. v. Brown, 
115 Tenn. 323, 89 SW 319, 320; Hone 
v. Mammoth Min. Co., 27 Utah 168, 
75 P 381, 383; \Fisher v. Chesapeake, 
etc., R. Co., 104 Va. 635, 639, 52 SE 
SHUG er LRANS 954; Crooker v. Pacific 
Lounge, ete: Cos 29 Wash. 30; 37, 69 
FP 359. See also Negligence §§ 50-85. 


42. State v. State Securities 
Commn., 145 Minn. 221, 176 NW 759. 


43. Furst v. Shows, 215 Ala. 133, 
110 S 299; Murry v. State, 46 Tex. 
Cr. 1128, 79 SW 568, 570. 


44. Harding v. Long, 103 N. C. 1, 
5, 9 SE 445, 14 AmSR 775. 


45. Salt River Valley Canal Co. v. 
Nelssen, 10 Ariz. 9, 85-P 117, 119, 12 
LRANS 711, 16 AnnCas 796; Turner 
v. Connecticut Co., 91 Conn. 692, 101 
A 88; Brunswick, etc., Water Dist. v. 
Maine Water Co., 99 Me. 371, 379, 59 
A 537. See State v. Central Vermont 
R. Co.,-81.Vt.. 463, 71. A 194, 196, 130 
AmSR 1065; Minneapolis, etc., R. Co. 
v. State R. Commn., 136 Wis. 146, 
116 NW 905, 914, 17 LRANS 821. 

46. Hessey v. Quinn, 3 OntWN 
442, 20 OntWR 779. 

47. Rex v. Murray, 10 Alta. L, 275, 
33. DomLR. 702, 27 CanCrCas 247, 
[1917] 1 WestWkly 404. 


48. Western Union Tel. Co. v. Ju- 
lian, 169 Fed. 166, 167, 173; Saginaw 
Gas-Light Co. v. Saginaw, 28 Fed. 


529, 535;  Bennighof-Nolan Co. v. 
Adcock, 194 Ind. 33, 141 NE 782, 29 
ALR 1344; Ex p. Brewer, 68 Tex. 


Cr. 387, 152 SW 1068; State v. Mil- 
waukee Electric R. etc., Co., 165 Wis. 
230, 161 NW 745. 

49. Olin J. Stephens, Inc. v. Ameri- 
can Real Hst. Co., 279 Fed. 485; El- 
vira Realty Co. v. Bracegirdle, 
Mise. 197,.187 NYS 518, 520; Ken- 
tucky Holding Co. v. Petry, 191 NYS 
673; Martin v. Fletcher, 77 Or. 408, 
149 -P 395-896. 

50. Jones v. Detroit, 171 Mich. 608, 
137 2NIW* 5i3, V5 1/45 


51. MacFarlane v. Thompson, 241 
Mass. 486, 490, 135 NE 869. 


52. Cone v. Detroit, 191 Mich. 198, 
157 NW 417. 

53. Bradshaw v. Millikin, 173 N. 
C. 432, 92 SE 161, LRA1917E 880. 


54. Muir vy. Louisville, ete., Canal 
Co., 8 Dana (Ky.) 161, 162. 

55. Sizer v. Quinlan, 82 Wis. 390, 
391, 52 NW 590, 38 AmSR 55, 16 LRA 
512. 


56. Industrial Commn. vy. Funk, 68 
Colo. 467, 191 P 125, 127. 


57. Madison v. Southern Wisconsin 
R. Co., 156 Wis. 352, 357, 146 NW 
492, 10 ALR 910. 

58. Sawyer v. J. M. Arnold Shoe 
Co., 90 Me. 369, 371, 38 A 333; Mat- 
ter of Leonard, 118 Mise. 598, 193 
NYS 916; Emerson v. Portland, etc., 
Ra Cos 85 Or. 229, 166 P 946 

59. Matter of Leonard, 118 Mise. 
598, 198 NYS 916, 918. 

60. James v. State, 167 Ala. 14, 52 
S 840; Denkman vy. Prudential Fix- 
ture Co., (Mo.) 289 SW 591; O’Neill 
v. Blase, 94 Mo. A. 648, 663, 68 SW 
764. 

61. In re Webb, [1914] 3 K. B. 387. 


62. Hoffman y. State, 24 Okl. Cr. 
236, 28 P W076. 


of way,’>> “reasonable rule . . . 
of the employee,”®® “reasonable rules and regula- 
“reasonable safety,”®§ 
of the prineipal,”°? 
“reasonable security,’”’*! “reasonable selling price,”®? 
“reasonable selling value,”®? “reasonable skill,’’®+ 
“reasonable skill and care,’”’®® “reasonable speed,’’®*® 
“reasonable state of usefulness,’®? “reasonable sup- 
port,’°’ “reasonable supposition,’’®® “reasonable sus- 
picion,”?® “reasonable tax,’"! “reasonable terms,”*?? 
“reasonable time,”*? 
use and management,”’’> “reasonable value,”7® “rea- 
sonable warning, 
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for the safety 


‘reasonable satety 
“reasonable satisfaction,”®° 


“reasonable use,”?* “reasonable 


77 “reasonable wear and tear,”7® 


63. St. Louis Range Co. v. Kline- 
Drummond Mercantile Co., 120 Mo. A. 
438, 96 SW 1040, 1043 (distinguishing 
“market value”), 

64. Mechanics’ Bank y. Merchants’ 
Bank, 6 Mete. (Mass.) 13, 

65. Porter v. Davey Tree-Expert 
Co:, 34 Ga. “A. 355, 360, 129 SE 557; 
Stohlman vy. Davis, 117 Nebr. 178, 
220 NW 247, 60 ALR 658. See also 
Negligence §§ 50-85. 


66. Adolph v. Central Park, etc., 
RACo., MiGh Nae SS0RIDS Ts 
67. "Peo. v. Delaware, etc., Co., 177 


N,. -¥..'33'7,) 341, 09 NE 651; Jamieson 
Vv. Edmonton, 54 Can. S. C. 443. 

68. Thill v. Pohlman, 76 Iowa 638, 
63:95 4 NW? 3855 Johnson v. John- 
son, 215 Mass. 276, 102 NE 465; 
Thompson v. Carmichael, 3 Sandf. 
Che (Ns Ye) 120,° 13:08 

“Support” see [37 Cye 608] and 
cross references thereunder. 


69. Lett v. State, 19 Ala. A. 298, 
97 S. 148. 
70. State v. Grant, 79 Mo, 1138, 135, 


49 AmR 218 (a term said to be con- 
vertible with “probable cause’’). 

71. Ex p. Mirande, 73 Cal. 365, 374, 
14 P 888; In re Opinion of Justices, 
4 N. H. 564, 567. 


72. State’ v. Central Vermont R. 
Co., “tl, Vts 463) 467). Td, A290 430 
AmSR 1065. 


73. See supra § 2. 


74. Viraldo v. Hohenschultz, 
Ark. 192, 261 SW 314; 
Lumber Co. vy. Sharp, 92 Ark. 538, 
123 SW 3:72; Eckel vy. Springfield 
Tunnel; etc., Co., 87 Cal. A. 617, 262 P 
425; Pool v. Lewis, 41 Ga. 162, 169, 
5 AmR 526; Pearson v. Rolfe, 76 Me. 
3880, 384; Hamlin v. Blankenberg, 73 
N. H. 258, 60 A 1010, 1011; Rindge y. 
Sargent, 64 NU SEL 294, 9 A 723; Me- 
Carty v. Natural Carbonic Gas Co., 
189 N. Y. 40, 54, 81 NE 549, 13 LRANS 
465; Horne v. Utah Oil Refining Co., 
59 Utah 279, 202 P 815; Bartels v. 
Brain, 13 Utah 162, 44 P 715. 


75. Bassett v. Salisbury Mfg. Co., 
N. H. 569, 578, 82 AmD 179; 


76. Hengst v. John B. Carter Co., 
235 Fed. 982; Louisville, ete., R. Co. 
vy. Lovelace, 26 Ga. A. 286, 106 SEH 
6; Gaines v. R. J. Reynolds Tobacco 
Co., 163 Ky. 716, 174 SW 482; Mon- 
tesano Lumber, etc., Co. v. Portland 
Iron Works, 94 Or. 677, 186 P 428; 
Old River Rice Irr. Co. v. Stubbs, 
(Pex! Civ, tAD) 137) S Weipa Loe 


[a] “Market value” compared.— 
(1) Old River Rice Irr. Co. v. Stubbs, 
(BexGiv2 AD 137 SW. iba eas) 
Not so broad. Alcon v. ‘Koons, 42 
Ind... AS 53%; 82 NE. 92, 95,.4'84 NE 
1104. (3) Synonymous. Wagoner 
Undertaking Co. v. Jones, 134 Mo. A. 
101, 114 SW 1049, 1051. 

77. Olney v. Kansas City Publie 
Serv. Co., (Mo. A.) 19 SW (24) 534; 
Collette v. Boston, etc., R. Co., 83 N. 
H.210, 140 A 176, 


78. Green v. Kelly, 20 N. J. L, 544, 


164 
Junction City 
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“reasonable worth.”7® 


REASONABLENESS. Fairness.®° 


As applied to a law, “reasonableness” is manifest- 
ly not what.extremists upon the one side or the other 
As it is well put in one 
of the cases “reasonableness” is what “from the 
sea level” of common sense, applied to the whole sit- 
uation, is not illegitimate in view of the end at- 
tained ;°? moderation and proportionateness of means 
to ends;8* not synonymous with “expediency.” 


[§ 1] A. In General. A quali- 
fying adverb,®* and, like the adjective “reasonable,’’®¢ 
it has many shades of meaning,®’ the meaning in a 
particular case depending on the context or attendant 
It has been defined as meaning in 
consistently with reason;*® 


would deem fit and fair.§? 


REASONABLY. 


circumstances.®§ 
a reasonable manner; 


550; Haskell v. Marlow, [1928] 2 
K. B. 45; Chamberlen v. Trenouth, 
omen. uC 


P. (Ont.) 497, 502, 503; 
Anglin v. Henderson, 21 Lie eHeKa B. 
(Ont.) 27, 29).31. 

[a] “Natural and réasonable 
wear and tear.”’—Green v. Kelly, 20 
N. J. L. 544, 550. 

“Ordinary wear and tear” see Ordi- 
nary § 1. 

79. Rosenheimer vy. Krenn, 126 
ae 617, 631, 106 NW 20, 5 LRANS 

» 395. 

[a] Not so broad as “market val- 
ue.2—Alcon v. Koons, 42 Ind. A. 537, 
82 NE 92, 95, 84 NE 1104. 

80. Shapiro v. Goldstein, 113 Misc. 
258, 185 NYS 234, 235. 

[a] Reasonableness of increase in 
rent.—Shapiro v. Goldstein, 113 Misc. 
258, 185 NYS 234, 235. 


“Fairness” see 25 C. J. p 433. 


81. In re Hall, 50 Cal. A. 786, 195 
PaO hbo Mle 

82. In re Hall, supra. 

83. State v. Laramie, 40 Wyo. 74, 
275 P 106, 107. See Jones v. Metro- 
politan Meat Industry Bd., 37 Austr. 
Cri Re 22s 2076 


84. In re Hall, 50 Cal. A. 786, 195 
PO b IT. 

85. \Tompkins.:v: Com, 117 Ky. 
138, 77 SW 712, 713, 25 Kyl 1254. 


86. See ante, 


87. Grogan v. Brownwood, 
Civ. A.) 214 SW 532, 538 


88. Denver v. Moewes, 15 Colo. A. 
28, 31, 60 P 986; Staples.v. Com., 178 
Ky. 429, 198 SW 1169; Jackson Coun- 
ty Light, etc., Co. v. Independence, 
188 Mo, 'A. 157, 1754 SW*865\. In re 
People, 250 N. ye. 410, 165 NE 829; 
Horn vz) Terr. 8. Ok. 52, 56..P 846; 
Grogan v. Brownwood, (Tex. Civ. A.) 
214 SW 532; Nicks v. State, 46 Tex. 
Cr. 241,;° 79 SW 35, 36; Collins’) v,; 
Cooper, 19 T. L. R. 118. See also 
cases infra this section; and § 2. 

[a] As meaning “utmost care.’’— 
Winkelman v. Kansas City Electric 
Light Co., 110 Mo-~A. 184, 85 SW 99, 
100. 


89. 


'( Tex. 


Webster D. [quot Smith v. 


Brunswick, 61 Mo. A. 578, 581; 
Stevenson v. State, 17 Tex. A. 618, 
634]; Tompkins v. Com., 117 Ky. 


138, 77 SW 712, 25 Kyl 1254; Horn v. 
Territory, 8 Okl. 52, 57, 56 P 846. 


90. Horn vy. Terr., supra. 
“Fairly” see 25 C. J. 432. 


91. Webster D. [quot Tompkins v. 
Com., 117 Ky. 138;-145, 77 SW°712, 
25 KyL 1254; Smith v. Brunswick, 
61 Mo. A. 578, 581]; Hunt v. Metro- 
politan St. R. Co., 126 Mo. A. 79, 88, 
103 SW 1088; Campanario v. State, 


REASONABLE—REASONABLY 


fairly;9° also as meaning in a moderate degree; 


measurably; moderately; tolerably;*? not extrava- : 


gantly, excessively, or fully.®? 


ealm 


I” Oh. Cir. Ct, Ng Sq 883,03 903% 
Vv. Terr. 8: Okl452, 67% 96 2 846. 


92. Webster D. 
Wright, 3 Ill. A. 602, 610; Smith vy, 
Brunswick, 61 Mo. A. 578, 581). 


938.9 °U.. Si ov. Kuyper, 15 ‘Cust: Ac 
4; U. S. v. Rolls-Royce, 13 Cust. A. 
259; In re Long Island R. Co., 21 NYS 


Horn 


Sra ar naicte see 1 C. J. p 381.. 
Chicago, ete., R. Co. v. Pontiac, 
169" Tl. 155,°162, 48° NE 485. 
“Accurate” see 1 C. J. p 735. 
“Description” see 18 C. J. p 968. 
a State v. Nieto, (N. M.) 280 P 


' “Administer” see 1 C. J. p 1238. 

96. See Apparent 3 C. J. p 255 text 
and note 80. 

97. Symington v. Union Ins. Soc., 
SVs SK Be 1646. 

98. McAndrews v. Leonard, 99 Vt. 
512, 526, 1384 A 710. 


“Cautious” see 11 C. J. p 42. 
“Prudent”? see 50 C. J. p 843. 


99. Brown vy. Forrester, etc., Box 
Co., (Mo.) 243 SW 330, 331. 

fa] As meaning “beyond a rea- 
sonable doubt.”—Gulf, etc., R. Co. v. 
Harriett, 80 Tex. 73, 82, 83, 15 SW 556; 
St. Louis, eCtG. oakt: Co. Vv, Burns, ral 
Tex. 479, 481, 9 SW 467. “Reasonable 
doubt” see Reasonable § 33. 


[b] As meaning certain to se 
sonable probability.—Gallamore 
Olympia, 34 Wash. 379, 75 P 978, 980. 
See Probability § 3. 

[c] As synonymous with “reason- 
ably expected.”—Garard v. Manufac- 
turers’ Coal, etc, Co.,. 207 Mo. 242, 
105 SW 767, 771. See infra text and 
note 5. 

1. Spencer v. Pettit, (Tex. Civ. A.) 
268 SW 779, 7838. 

“Clear” see 11 C, J. p 882. 

2. Horn v. Terr., 8 Okl. 52, 57, 56 
P 846, 

“Convinced”? see Convince 13 C. J. 
p 930. 

8. Choctaw, ete, R. Co. v. New- 
ton, 140 Fed. 525, 234, 71 CCA 655. 

4 Grant v. State Industrial Acc. 
Commn., 102 Or, 26, 201 P 4388. 

“Essential” see 21 C. J. p 898. 

5. Garard v. Manufacturers’: Coal, 
phe Co., 207 Mo. 242, 105 SW 767, 


fa] “Likely” synonymous.—Gar- 
ard v. Manufacturers’ Coal, etc, Co., 
207 Mo. 242, 105 SW 767. ‘Likely’ 
see 37 C, J. p 663. 

“Expect” see 25 C. J. p 171. 

6. The Chico, 140 Fed. 568. 


[§ 2] B. Phrases. 
“réasonably accurate description,”®* “reasonably ad- 
ministered,”®® “reasonably apparent,”°® “reasonably 
attributable,”®? “reasonably cautious and prudent 
person,”®’ “reasonably certain,”®® “reasonably clear 
and satisfactory,’! “reasonably convineed,”? “reason- 
ably convinecing,”? “reasonably essential,”* “reason- 
ably expected,’® “reasonably fit,”® “reasonably fore- 
seen,”’? “reasonably free from fault,”’® “reasonably 
likely,”® “reasonably necessary,”?° “reasonably nee- 
essary and proper,”!1 “reasonably possible,”?? “rea- 
sonably practicable,”? “reasonably prudent man,”?* 
“reasonably prudent person,”?® 
quired,”!® “reasonably safe,”!7 “reasonably safe 


[quot Warren Vv. 


“Reasonably — accessible,”9* 


“reasonably re- 


[a] “Reasonably fit for human 
habitation.”—Morgan v. Liverpool 
Corp: [19201 221K. (Bat od, ooze. 


“Pit”? see. 26: C. J. p 646. 


7 Burns v. Merchants’ ete., Oil 
ee 26 Tex. Civ. A. 223, 226, 68 SW 
1061. 


“Foresee” see 26 C. J. p 890. 


8. See Free 27 C. J. p 894 text and 
note 58. 


9. Gallamore v. Olympia, 34 Wash. 
3795; Ca. EB i978,_ 980. 


“Likely” see 37 C. J. p 663. 


10.. See Necessary 45 C. J. p 585 
text and note 83.. 


ll. Stanford v. Roberts, [1901] Lt 
Ch. 440, 444. 


“Proper” see 50 C. J. p 721. 


12. Treiger v. Commercial Travel- 
ers’ Mut. Acc, Assoc., 122 Misc.’ 159, 
202 NYS 410. 


“Possible” see 49 C. J. p 1118. 


13. See Practicable 49 C. J. p 1310 
text and note 36, 


14. Holden v. Missouri R. Co., 108 
Mo. A. 665, 84 SW 133, 136; Missouri, 
ete., R. Co. v. Hannig, 91 Tex. 347, 
350, 43 SW 508; International, etc., 
R. Co. v. Trump, 42 Tex. Civ. A. 536, 
94 SW 9038, 906, 98 SW 1101. 


“Prudent” see 50 C. J. p 843. 


15. Kinsel vy. North Butte Min. 
Co., 44. Mont, 445, 120" BPlavov ete 
Louis, ete., R. Co Vv. Brown, 30’ Tex, 
Giv, VAs. 57), 59; 69 SW 1010, 


16. Williamson v. Pallant, [1924] 
24K BPs bo. 


17. Firment v.  Berwind-White 
Coal Min. Co., 162 Fed. 758, 764; Lar- 
sen v. Bloemer, 156 Cal. 
62; Denver v. Moewes, 15 Colo. A. 
28, 31, 60 P 986; Atlanta v. Buchanan, 
76 Ga. 585, 589; Bradley v. Chicago, 
ete, RR.” Co.,. 14% Tile Ace BOT 4055 
Chandler v. Bowersock, 81 Kan. 606, 
106 P 54, 55; Southern Express Co. 
v. Fox, 131 Ky. 257, 115 SW 184, 117 
SW 270, 1833 AmSR 241; Benenson 
v. Swift, 127 Minn. 432, 149 NW 668; 


Brands v. St. Louis Car Co., 213 Mo. - 


698, 112 SW 511, 514, 18 LRANS 701; 
Chrismer v. Bell Tel. Co., 194 Mo. 
189, 209, 92 SW 878, 6 LRANS 492; 
Minnier v. Sedalia, ete., R. Co., 167 
Mo. 99, 112, 66 SW 1072; Marquez 
v. Koch, 176 Mo. A. 148, 161 SW 
648; Morton yv. William Barr Dry 
Goods Co., 126 Mo. A, 3877, 388, 103 
Sw 588; McManus vy. Oregon Short 
Line R. Co., 
SW 743; Cunningham vy. Journal 'Co., 
95 Mo. A. 47, 51, 68 SW 592; Reed v. 
Missouri, etc., Revo. ge Mo. A. 371, 
379, 68 Sw 364; Nicholson v. Round. 
up Coal Min. Co., 78 Mont. see) 257 P 
270; Midland Valley RCo; Cox. 

69 Okl. 1238, 170 PB 485, LRA19180 625% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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method of operation,’!® “reasonably satisfied,”?® 
“reasonably vigilant, 21 


“veasonably  satisfies,’’?° 
“reasonably without fault. p28 


REASSESSMENT. A renewed or second assess- 


ment.?° 


REASSIGN. To assign back or again.?# 


REASSIGNMENT.?® 
again.*° 


REASSURANCE or REINSURANCE.?’ 


Noun. 
allowance by way of discount or drawback ;?° conces- 
deduction from a gross amount;*? 
count;*? drawback;** giving back;?* remission or 
payment back;*° and, generally speaking, 
count or deduction from a stipulated payment, 
charge, or rate not taken out in advance of payment, 
but handed back to the payor after he has paid the 
stipulated sum, even when such discount or deduc- 


REBATE. [§ 1] A. As 


sion ;°° 


emearo, ete. R.« Co, v. Penix, 61 Okl. 
4, 159 P 1141; Great Western Coal, 
etc.,- Co. _.v. Malone, 39° Okl.. 693,136 
P 408; Emerson vy. Portland, etc., R. 
Co. 85 Or. 229,166 P 946; Nordin -v. 
Lovegren Lumber Co., 80 Or. 140, 156 
P 587; Cunningham v. Ft. Pitt Bridge 
Works, 197 Pa. 625, 630, 47 A 846; 
Keenan v. Waters, 181 Pa. 247, 37 A 
342, 343; Titus y. Bradford, etc., R. 
Co, 136, Par. 618) 626, (20, A. 517,. 20 
AmSR 944; McGeeghan v. Hughes, 
15 Pa. Dist. 249; Peterson v. Otho 
Dev, etc. Co., 39 S. Ds 633, 166 NW 
147; Cannon v. South Dakota Cent. 
RiCos 29S. D: 433,137 NW 347,350; 
Lively v. American Zine Co., 137 
Tenn. 261, 191 SW 975; Sanford-Day 
Iron Works v. Moore, 132 Tenn. 709, 
179 SW 373; Geno v. Fall Mountain 
Paper Co., 68 Vt. 568, 571, 35 A475; 
Norfolk, etc., Tract. Co. v. Ellington, 


MOSn eva ates 61; SMe TTT 9s. Tbk ele 
LRANS 117; Squilache v. Tidewater 
Coal, étc., Co:,,64 W. Va. 337, 62 SEH 
446, 449; Yazdzewski v. Barker, 131 


Wis. 494, 111 NW 689, 691, 120 AmSR 


18. Parmaleauv._ International 
Paper Cos .7b> N.wHe 69, WL) Ay sly533. 
See also Master and Servant § 442 
et seq. 

a0, Birminehanr: Belt R.  Co.)\'v. 
Nelson, 216 Ala. 149, 112 S 422; Ball 
v. porguls, 122 Iowa €65, 666, 98 NW 


496; Ball v. Marquis, (lowa) 92 NW 
691, 692. 
[a] As meaning “beyond a rea- 


sonable doubt.”—Peo. v. Kernaghan, 
We eim6.09:) 64rL, 4. 566 (where it 
was said to be a very “unfortunate 
expression’ to use in an instruction 
on reasonable doubt). ‘Reasonable 
doubt” see Reasonable § 8. 


20. Ball v. Marquis, 122 Iowa 665, 
98 NW 496, 497. 


21. Welp v. 
SW (2d) 599. 


Bogy, 320 Mo. 672, 8 


22. Watkins v. State, 133 Ala. 88, 
32. S: 627, 
23. Webster Int. D. See Harle 


Road Impr. Dist. v. Johnson, 145 Ark. 
438, 224 SW 965; State v. Ramsey 
County Dist. Ct., 95. Minn. 503, 104 
NW 5538,’ 556. 


[a] “Revaluation” synonymous.— 
ss p. State, 203 Ala. 444, 83 S334, 
335. 

“Assessment” see 5 C, J. p 814. 

24.. Webster New Int. D. 

[a] “Reconveyed and reassigned”’ 


‘was held to imply that property was 


assigned back to the assignors. Par- 
Sons. Orapb,ncl) WU. (C4 QO.),B.. (Ont,) 
434. 


An assignment back or 


REASONABLY—REBUILD 


[52.C.J.] 1189 


tion is equally applied to all from whom such pay- 
ment is demandable;*° as a rebate of freight charg- 


es,°7 of insurance premiums,*® or of interest in con- 


sequence of prompt payment,*® or of tax payments.*° 


[§ 2] B. As Verb. To abate or deduct from;*?* 


to draw back.*? 


to make a discount from for prompt payment;*? 


In the carpentry art, “rebated,” as applied to the 


Abatement ;7§ 


dis- 


treason.*® 
any dis- 


25. Reassignment: 
Generally see Assignments § 102. 
In pleading see Pleading § 419. 


26. Webster New Int. D. 


[a] Beassignment of teacher in- 
dicates a reassignment to a lower 
grade after an appointment to_ the 
higher. Peo. v. New York Bad, of Edu- 
cation, 174 N. Y. 169, 176, 66 NE 674 
(Le [L89idiec: 878811): 


27. See Insurance § 715. 


28. Webster New Int. D. [quot 
State v. Loucks, 32 Wyo. 26, 228 P 
632, 634]; Julian v. Guarantee L. 
Ins. Co., 159 Ala. 533, 49 S 234, 236. 


“Abatement” see 1 C. J.’p 13. 


29. Bouvier Le. D. (Rawle 3d 
Rev.); Century D. [both quot State 
ae ona 34 Wyo. 26, 228 P 682, 

4]. 


“Discount” see 18 C. J. p 1050. 


30. U.S. v. Lehigh Valley R. Co., 
222 Fed. 685; Armour Packing Co. v. 
Un S35) 1638.6 eds -1,/582.9 CCAI135,. 14 
LRANS 400 [aff 209 U. S. 56, 28 SCt 
428, 52 L. ed. 681]. : 


81,.+Century.+ Di» Lquot).Statey \v: 
Loucks, 32 Wyo. 26, 228 P 632, 634]. 


32. Bouvier L. D. (Rawle 3d Rev.) 
[quot State v. Loucks, supra]. 


33. Julian v. Guarantee L. Ins. Co., 
159 Ala. 5338, 49 S 234, 236. 


34. U. S. v. Metropolitan Lumber 
Co., 254 Fed. 335. 


35. Webster New Int. D. [quot 
State v. Loucks, 32 Wyo. 26, 228 P 
632, 634]. See Hydraulic Press Brick 
Co. v. McTaggart, 76 Mo. A. 347, 354 
[cit Bouvier L. D.; Century D.; Wor- 
cester D.J (“a debtor is not entitled 
to a promised rebate until he has 
paid or tendered the price of the 
thing sold. This is the true import 
of the term . . arising both from 
the sense given to it in the ordinary 
use, and in the definitions of the lexi- 
cographers’’). 


36. American’ Sugar Refining Co. 
v. Delaware, etc., R. Co., 207 Fed. 733, 
(As, 125°CCA, 254. 


37. Webster New Int. D. [quot 
State v. Loucks, 32 Wyo. 26, 228 P 
632, 6384]; Mitchell Coal, etc., Co. v. 
Pennsylvania RiaCoy. 2a0mUa Sy. 24s 
33 SCt 916, 57 L. ed. 1472; Mutual 
Transit Co. v. U. S., 178 Fed. 664, 
669, 102 CCA 164; Standard Oil Co. 
WU S., 164 Fed. 376, 390, 90° CECA 
364; Chicago, etc., R. Co. v. U. DS. EG 
Fed. 558, 562, 84 CCA 324, vee LRANS 
Boies ‘Armour Packing Co. U. S., 153 
Fed. iad, P82) CCAMTS5; ‘4 LRANS 
400; Herminghausen v. Adams Hx- 
press Co., 167 Iowa 230,149 NW 234, 


mode of joining moldings or strips used in construe- 
tion, means the same as “rabbeted.”*+* 


REBHELLION.*°® 
REBELLIOUS MOB. A term that implies high 


REBILLING RATE. One in which goods received 
in unbroken carload lots over one line of railway can 
be rebilled over the same or another line, completing 
one continuous trip of the same commodity.** 


REBUILD. To build up again, to build or con- 


236; Federal Gravel Co..v. Detroit, 
etc., R. Co., 248 Mich. 49, 226 NW 677, 
679; Baker New avi Murry Contract- 
ing Co., 282 Mo. 685, 223 SW 45; New 
York Cent., etc., R. Co. v. General 
Hlectric €o,; 219° N.Y. (227; 114 NB 
115, 117, 1,ADR 1419.--See Us Sie 
Chicago, ete., R. Co., 148 Fed. 646 
[aff 156 Fed. 558, 84 CCA 324, 26 
LRANS 551]. See also Carriers §§ 


791-794. 
38. Julian v. Guarantee L. Ins. 
Co., 159 Ala. 533, 49 S 234, 235; State 


v. Hibernia Ins. Co., 38 La. Ann. 465, , 
467; Smith v. Kleinschmidt, 57 Mont. 

237, 187 P 894, 896; State v. Conn, 
109 Oh, St. 621, 144 NE 130, 132; Mce- 
Naughton v. Des Moines L. Ins. Co., 
140 Wis. 214, 220, 122 NW 764; State 
v. Loucks, 32 Wyo. 26, 228 P 632. See 
es Insurance § 826; Life Insurance 


39. .Bouviery “s) Di (Rawtlesesd 
Rev.); Webster New Int. D. [both 
quot ‘State v. Loucks, 32 Wyo. 26, 


228 P 632, 634]. 


[a] Rebate of interest is a dis- 
count or abatement of interest on’ 
sums of money not yet due and pay- 
able. It is not a payment back of 
interest due and which has been 
paid. Hamor v. Hastern R. Co., 133 
Mass, 315, : 

40. See Intoxicating Liquors § 180. 

41. Webster D. [quot Julian v. 
Guarantee L. Ins. Co., 159 Ala. 538, 
49 S 234, 235; State v. “Schwarzschild, 
83 Me. 261, 265, 22 A 164]; Bdward 
Barron Est. Co. v. Waterman, 32 Cal. 
A, Ot, 1627 P 14104 oSrategive 
Loucks, 32 Wyo. 26, 228 P 632. 

42. Webster D. [quot State Vv. 
Schwarzschild, 83 Me. 261, 265, 22 A 
1641]. 

43. Savage-Scofield Co. v. Tacoma, 
56 Wash. 457, 105 P 1032, 1034. 

44. Decker v. Sanford, 135 Fed. 112, 
ial 


45. See Insurrection § 10. 


46. Harris v. York Mut. Ins. Co., 
50 Pa. 341, 350 (“The difference be- 
tween a rebellious mob and a common 
mob is, that the first is high treason, 
the latter a riot; the mob wants a 
universality of purpose to make it a 
rebellious mob, or treason’’). 

“Mob” see 40 C. J. p 1231. 

“Treason”? see [38 Cyc 951]. 

47. Alabama, etc., R. Co. v. Rail- 
road Comrs., 86 Miss. 667, 710, 38 S 
356 (this is done by “simply changing 
the consignee and altering the ‘des- 
tination of the identical shipment, 
without unloading or handling of 
freight’). 

“Rate” see ante. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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